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ERRATTA. 

Mr. Justice MERRIMON, having been of counsel, did not sit on the hearingof 
the case of Arrington v. Arrington, 301. 

Page 61 line 4 of last paragraph for "appearing" read "opposing." 
" 93 " 7 for " affect" read "effect." 
" 97 " 13 read "life estate in the remainder." 
" IOI ' I  2 of the opinion omit "not." 
" 176 last line, for "under" read " and." 
" 177 line 14 for "not" read " only." 
" 193 " 3 second paragraph of opinion for "merely" read "entirely." 
" 241 IO second paragraph insert " latter " before " proposition." 
" 262 '' 8 fourth paragraph for " when " read " where." 
'I 290 " I fifth paragraph f:r "probably" read "properly." 
" 327 '' 12 for " therein " read " thereon." 
'' 328 " 6 for " so" read "as." 
" 328 " 2 second paragraph for " much " read " more." 
" 408 " 3 for " 1865 " read " 1855." 

579 '' 3 third paragraph, for " self-evidence" iead " self-defence." 
" 593 " 2 second paragraph, after " 1868," insert ' I  and the act." 



CASES 

ARGUED AND D E T E R M I N E D  I N  

THE SUPREME COURT 

NORTH CAHOLINA, 

AT RALEIGH. 

OCTOBER TERM, 1884. 

OFFICERS O F  COCRT AND HARRY SKINNER T. THEOPH- 
IJJTS RLBND. 

The  rule i n  reference t o  a n  oral waix~er of t h e  statutory rno,de of 
appeal, announced i n  Adnms 8. Reeues, 74 X. C., 106, and the 
case heres cited, approved. 

(Adams v. Reeves, $4 N. C., 106 ; Rouse v. Qzcinn, 73 K. C., 354 ; Wal- 
t o n  v. Peawon, 82 N. C., 464 ; Holnzes v. HoZmes, 84 W. C., 533 ; 
Xwoggs v. AZeza?zde~. SS N. C., G4 ; cited a n d  approved.) 

PETITION of deft'lidant for wri t  of certiorari, heard  at Oc- 
tober Ter'ln, 1SS1, of THE SUPREME COURT. 

See same  c'ase, reported in  S7 N. C ,  168, a n d  90 S. C., G .  

,Ilessrs. iS'tror~g ik Smcdcs, for petitioner. 
illessw. Haywood 62 Iiay?oood, contra. 

S ~ T H ,  C. J. T h e  appeal i n  th is  case was dismissed at the 
last term of t h i s  court  for the  reason tltat j i  was riot prose- 
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cuted and the transcript filed for docketing a t  the term uext 
succeeding that of the superior court a t  which the  appeal 
was entered. 

The case is again brought before us on an application for 
a writ of certiorari to bring u p  the record in order that  it 
may be heard, based upon an alleged waiver of a strict ob- 
servance of the rule prescribed in  the Code of Civil Pro. 
cedure for making the appeal effectual in  the appellate 
court. 

Accompa~~y ing  the sworn petition are affidavits of the 
petitioner's counsel, which set out certain communications 
had with the plaintiff Skinner, from whic l~  they were in- 
duced to believe, and did believe, that a compliance with 
the provisions of the statute would not be insisted on, more 
especially as to the Iin~itations of time, and consequently 
they were not strictly pursued in the preparation of the a p -  
peal and transmission of the record to this court No posi- 
tive agreement to this effect is stated in either affidavit, 
nor any  facts from which n waiver can be inferred, ex- 
cept that  Skinner expressed diesatisfaction a t  the statement 
of the case as made up, without intimating his intention to 
avail himself of the delay, and that  in  October he agreed 
that the a r g ~ m e n t  might be postponed to the February term 
of the court. This agreement seems to have been under- 
stood by the affiant to embrace everything necessary to the 
constitution of the cause i n  this court, and i!s being heard 
upon its merits when reached. 

T h e  affidavits of Skinner, several i n  number, meet these 
allegations with an  explicit and direct denial, except so far 
as relates to the deferring the argument in the cause, swear- 
iug that  no waiver was consented to, nor intended, nor un-  
derstood by himself to have been consented to, of any  of the 
statutory requirements for perfecting the appeal, or a n y  of 
his rights of exception to any omission to observe them. 

While i t  may be true that  counsel were misled into the 
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belief that the restrictions of the statute as to time would 
uot be relied on, and perhaps this was not an  unreasonable 
inference from all that transpired in  reference to the appeal, 
there are other deviations in the course of proceeding, such 
as the failure to give a sufficient undertaking to secure the 
costs, which do not admit of the excuse. 

Besides, the  alleged waiver was many mont,!is after the 
lrnpnted omissions, and could not have prevented the ap- 
pellant from cornplying with the terms of the statute ; and 
hence, as the  alleged understanding was, not to insist on 
certain legal rights after they had accrued, we cannot refuse 
to allow them when demanded, upon a\suggestion that coun- 
sel without consideration promised not to press them,since he 
has not misled thereby to any  neglect that otherwise might 
have been avoided. 

I t  is, however, a well settled rule, not to inquire into and  
ascertain disputed facts, in  a controversy as to whether there 
has been a waiver of the provis~ons of the statute, when i t  
is raised by repugnant affidavits of the opposing parties 
and rests in parol. I n  such cases, the writ issues as a sub. 
stitute for a lost appeal only when warranted by the evi- 
dence proceeding from the contesting party, in  analogy to 
the relief given upon the " equity confessed " in  an answer. 
The  rule, s s  applicable to verbal agreements, rests upon 
numerous adjudications, and is salutary i n  its operation in 
practice. Adams v. Reeves, 74 N. C., 106 ; Rouse v. Quinn, 
75 N. C., 354 ; Walton v. Pearson, 82 N. C., 464 ; HoZrnes v. 
Holmes, 84 N. C., 833; Scroggs v. Alexander, SS N. C., 64. 
These rulings i n  all, except the first recited case, were made 
in answer to petitions for the writ of certiorari in place of 
an appeal, and are decisive of this. I u  the last case, refes- 
r ing to the Code-practice, ASHE, J. thus speaks : ': I t  (the 
rule) is never relaxed in a case where the agreement for a 
deviation from the statutory mode of appeal is oral and is  
denied by either party, or the terms thereoj are to be decided by 
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conjicting afidavits. The only exception is when the waiver 
of the Code-rule can be shown by the affidavits of the ap- 
pellee, rejecting those on the part of the appellant." 

W e  do not mean to say that  i n  all cases of an appeil,  lost 
for non.observance of the strict requirements of the statute, 
the remedy of the writ will be denied, unless warranted by 
the statements of the adversary party, or by the evidence 
adduced by him ; for in many cases i t  is issued upon a con- 
sideration of all the evidence, as shown by numerous adju- 
dications. Rut the rule declared is enforced in applications 
based upon an alleged oral waiver of the statute, and that 
thereby the party has been uiisled into an ornission to com- 
ply with its provisions, without which it would not have 
occurred. The  very reason for the rule is to avoid the re- 
sults of a misunderstanding on t l ~ e  part of opposing coun- 
sel and the circumstances thereby produced. Such, when 
they arise, must be left for correction to the counsel and 
their own sense of what is proper and due to each other. 

There is 110 suficient ground show11 for the present ap- 
plication, and i t  mnst be denied, with costs. 

Writ  denied. 

THOAfAS J,. NICHOLS and others v. R. J. DUNNIPU'C;. 

hTew Trial not ordcr~d, when-Judge of Superior C o u ~ t  goiwg 
out of ofice. 

A new trial will not be granted where it appears that  the papers con- 
stituting the record of a case in the court below were carried off 
by the judge and mislaid, and the judge has gone out of office. 
The appellant should first make an  effort to have the papers re- 
turned to the court below, for until the filing of s transcript of the 
record here, the application for a new trial cannot be ~ntertained.  
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(This case does not fall within the provisions of section 550 of THE 
Code or the rule laid down in the cases cited). 

(IsZer v. Haddock, 72 K. C., 119; Mason v. Osgood, Ib. 120; Xinzo% 
ton v. Ximonton, 80 N. C., 7; Jones v. HoZmes, 83 N. C., 108; 
Xl~etton v. Xhelton, 89 E. C., 185, cited and approved.) 

MOTION for a new trial heard a t  October Term, 1884, of 
THE SUPREXE COURT. 

Xessrs. C'uke, Martin & Peebles, for plain tiffs. 
-1fessrs. D. C. Wimion and Hinsdale & Devereuz, for defend- 

ant.  

SMITH, C. J .  Upon the renditloll of judgment against 
the defendant a t  spring term, 1882, of Bertie superior cou'rt, 
Ile entered his appeal and prepared and served a copy of 
the case on appeal, in  which the errors complained of are 
assigned, upon the plaintiff's c.ounsel, who, not satisfied 
therewith, served a counter-statement on defendant's coun- 
sel. 

These were delivered to the presiding judge to  settle, who 
carried them, with all the other papers in the cause, away 
when he left the county, and none have ever been returned 
by him. I-Ie retired from office early i n  Ju ly  following by 
r e s i g ~ i n g .  

At  the tertn of this court next thereafter the defendant 
applied for ,z writ of certiorari setting out the foregoing facts 
arid i t  was awarded. Severat other writs successively issued 
to the clerk of the superior court, to none of which, except 
the last, was any return made, and in this the response is 
that  the papers mere all carried away by the judge and have 
never been returned, and that  they are lost or mislaid. I n  
consequence of their absence he  has been unable to copy 
and  transmit the transcript of the record. 

Upon this return, appellant's counsel move for a new 
trial, assuming that  no case has been settled by the  judge 
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and none now can be, because he has ceased to hold office, 
and no relief is afforded by the recent statutory amend. 
ment which extends the authority of the judge, though out 
of office, within sixty days after the termination of a special 
term or after the courts of the district, i n  which tbe appeal 
was taken, have ended, to adjust the differences between 
counsel and settle the case oil appeal. THE CODE, 5 550. 

The  practice is settleti i n  numerous decisions to grant  a 
new trial, when, from no default of the appellant, no assign- 
ment of errors accompanies the record, and the omission 
cannot be supplied by reason of the retirement from office 
of the presiding judge upon whom the duty of' adjusting 
the differences of counsel devolves. lsler v. Haddock, 72 W. 
C., 119 : Mason v. Osgood, Ib. 120; Simonton v. Simonton, SO 
N. C., 7; Jones v. Holmes, 83 N. C., 10s ;  Shelton v. Shelton, 89 
N.,C., 185. 

I t  thus appears that  the papers are in the possession of 
the judge, unless lost or destroyed, and i t  may be that upon 
their restoration to the clerk's office, the case on appeal pre- 
pared by him may be found. At least some effort sklouid 
be made to cause their return, so that the supposed ornjssion 
to settle i t  may be seen, before annulling the whole proceed- 
ing by the award of a new trial. 

But  an i~supe rab le  obstacle to the present motion is in  
the fact that  until the filing of the transcript of the record 
here, no  cause is constituted in the appellate court, and no 
order affecting its merits can . be made. The  jurisdiction 
can be acquired only by the reinoval of the record in the 
court below by an  appeal, or under the command of the 
writ of certiorari as a substituted method of bringing i t  up. 
Until this is done we c a m o t  take cognizance of the cause 
and make any  disposition of it. Our poweris  to cause the 
record to be sent up, and wheh there is none from which 
the transcript can be made, as  is said in the clerk's return, 
i t  is obviously first required to have the original papers 
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necessary to this end restored to the office; or copies of such 
as are destroyed or lost supplied and substituted i n  place of 
the originals, under the direction of the court to which they 
belong. Until  this is done, and the record then transmitted, 
no remedial action can be here had, such 2s is demanded by 
the petitioner. The  motion for a new trial is denied. 

Motion denied. 

CLARA BRADFORD I-. ROBERT WILLIAMS and others. 

Negotiable P q e r -  Right o f  Endowee who pz~rclmses i ,z  good 
f d l .  

Plaintiff delirered to an attorney for collection a bond endorsed in 
blank by the payee, and the attorney transferred it to the defend- 
ant who paid full value and without notice of such professional 
relation ; Held, that plaintiff cannot recover upon the bond as 
against the defendant. 

( P a d e r  v. 8tallings, Phil., 590; ,Vowis v. Gkier, 76 X. C.,  410; 
Moye v. CogdeA, 69 R. C., 93, cited and approved.) 

Crv~r ,  ACTIOS tried a t  Specid July Term, 1884, of PAP- 
QUOTANK Superior Court, before Shephed, J. 

The plaintiff on January 28tl1, 1878, placed in the hands 
of William Martin, an attorney, and the testator of the 
defendant, Elizabeth Martin, for collection a note uuderseal 
in the following form : 

On or by the first day of January, 1877;I promise to pay 
Isaac IV. Morrisett, or bearer, eleven hundred and sixty 
dollars, a part of purchase money for real estate whereon 
Isaac W. Morrisett resides. 

Witness my hand and seal, this October Cth, 1874. 
W. A. MOODY, [seal.] 

Witness: 'rhos. Palmer. 
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The  note upon its back bore the name of the payee as 
endorser in  blank when delivered to the attorney. 

The  plaintiff alleges, and this is the gravamen of her 
complaint, that the attorney transferred the note to the 
defendant Williams in payment of his individual indebted- 
ness, and without receiving any other consideration, and 
tha t  the latter collected the full amount of the balance due 
(there having been partial payments previously to the trans- 
fer) from the debtor, and appropriated it to his own use. 
T h e  action is against both defendants to recox er the sum so 
paid by the debtor, hfoody. 

The defendant, llTilliams, in a separate answer denies the 
plaintiff's ownership, averring that the note mas the prop- 
erty of the attorney, and that, a t  the instance of the debtor 
and with his own funds, the attorney being under no lia- 
bility to him, he paid the amount of the note and took 
possession of i t  as evidence of his demand against Moody. 
It is not material to refer to the answer of the executrix 
since she is not a party to the appeal. 

Issues agreed upon were subn~itted to the jury which, 
wit11 their findings, are these : 

1. Was the plaintiff the owner of the note at  the time of 
the assignment? Answer-Yes. 

2. Has  the attorney Martin ever accounted to the plain- 
tiffs for the note? Answer-No. 

3. Was Martin indebted to Williams and was the note 
transferred by the former to t1ie.Iatter in payment of such 
indebtedness? Answer-No. 

4. Was the note paid tt11ci taken up by Williams at  the 
request of Moody, and did he pay to the attorney its full 
value ? Answer-Yes. 

5. When was the note transferred by the attorney to 
Williams? Answer-On March 15th, 1879. 

6. Did Williams have notice a t  the time of the transfer 
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that the note was not the property of Martin? Answer- 
No. 

No exceptions were taken duriug the trial before the jury 
and, upon the rendition of the verdict, the plaintiff moved 
for judgment against both defendants for the sum paid to 
Williams by the debtor. The  court gave judgment against 
the  executrix, but refused the motion as to Williams and 
adjudged that  he go without day. From the refusal and 
judgment for the latter, the plaintiff appeals. 

.Hessrs. Gmncly & Aydlett, for plain tiff. 
Xo counsel for defendant. 

SMITH, C. J., after stating the above. There is no error 
in  the ruling and it must be sustained. 

T h e  delivery of the note, with the endorse~nent of the 
payee in blank-if indeed tile s a n ~ e  result does not follow 
without it, it being payable to the "bearer," with no mark 
upon the instrument to indicate any interest or property in  
the plaintiff or other person-to Martin, although for ths  
unexpressed purpose of collection was in law an assignment 
of the title thereto and conveyed :& general authority to 
dispose of i t  as his own. 

The  act involves in substance a tleclaratioll to all who  
have no notice of tlle restricted agency or its trusts, tllat 
they may deal with him 2s rightful owner. This principle 
of commercial law governing the endorsement and transfer 
of negotiable instrument3, is essential to the integrity and 
safety of commercial dealings, and too well ~~nders tood and 
acted on to need citations in  its support. I t  is illustrated 
in Parker v. Slallings, Phil., 590. In this case the defendant 
Stallings, to whom the note was executed, endorsed i t  to 
Jordan, his attorney, for collection under his advice that it 
was necessary to do so ; but without staking any purpose in 
the endorsement, and i t  was again by Jordan sold and 
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endorsed to the plaintiff Parker for full value and without 
notice of the terms of the previous endorsement to Jordan. 
It was decided that  not only the title passed and a right of 
action vested in the plaintiff, bu t  that the responsibilities 
of an endorser attached to the defendant and were trans- 
ferred, from whic l~  he could not escape by showing, in  the 
words of the opinion, " the fraud practiced by Jordan upon 
the other endorser." The rule seems to be, as thus declared, 
that the owner thus puts the note in the power of his 
endorsee to use and dispose of it, as his property, and is 
bound by his agent's acts and  transactions, within the scope 
of his apparent authority, in  his dealings with a bona fide 
assiguee who pays full value therefor. I t  is a salutary rule 
for the  muintenance of good faith and integrity in com- 
mercial transactions, which so often involve the transfer of 
negotiable papers. 

But aside from this the jury find that the appellee took 
up  the note with his own moneys and at the instance of 
the debtor, paying its full value and with no notice of an 
agency. This was dearly within the authority given to 
collect, and negatives the charge made in the complaint of 
a collusive transaction whereby the security WT,S misapplied 
to the individual debt of the attorney. 

The  reference to adjudged cases i n  the argument for the 
appellant, Weeks on Attorneys, cli. 10, 4 219, and notes 
a t  foot of page 381, will be found, or] examination, generally 
to be cases of known professional relations, and most of them 
where suit has been brought; and there, it is held that  a 
power to collect does not authorize an assignment or any 
disposition other than by full payment. 

Of like import are the adjudications in this court in  
respect to the extent of an attorney's powers over a claim 
placed with him to collect or sue on. ;Yorris v. Grier, 76 
N. C., 410; Moye v. Cogdell, 60 N. C., 93. 

Oue of the cases relied on in support of the appellant's 
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contention and most favorable to his case, Goodfellow v.  
Landis, 36 Mo., 168, while sustaining the rule which pro- 
tects the bona Jide assignee of negotiable securities from an 
attorney, indicated upon the face of tlie paper as owner, 
subjoins the qualification that the transfer must be " limited 
to such persons as receiae the instrument in the due cowse of 
btbsiness," a proposition which, if accepted as correct, em- 
braces the case before us. There are no circumstances here 
which were calculated to awaken suspicion or raise an 
inquiry as to the trusts attaching to the possession of the 
attorney. 

30 cases we have examined impugn tlie proposition which 
protects an assignment made in  good faith and for full 
value, and we concur i n  the ruling of tlie court which exon- 
erates Williams from liability to the plaintiff. There is no 
error and the judgment must be affirmed. 

Aflirmed. 

W. A. PRICE and others I-. DAVID JACKSON. 

Ejeciinent- Presumption of Grant--Adcerse Possession. 

1. Where plaintiff in ejectment relies upon the presumption of a 
grant from the state arising from an adverse possession of thirty 
years, and introduces deeds which contain no metes and bounds 
or description by which the land can be located, and offers no 
evidence of known and visible boundaries; Held that he cannot 
recover. 

2. Thirty years adverse possession, which was formerly held to be a 
presumption of a grant, is now by statgte made an absolute bar 
against the state. But in such case the plaintiff must show a 
privity between himself a r~d  those who preceded him in the posses- 
sion, and also, that the possession was held up to known and visi- 
ble boundaries. 
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(Fitz Randolpl~ v. iVo?;maiz, N. G .  Term Rep., 127; Candler v. Lzcns- 
f o ~ d ,  4 Dev. & Bat., 407; Edzta~7s v. Jamis, 74 N. C., 315, cited 
and approved.) 

EJECTMENT tried a t  Spring Term, 1883, of PERQUIIIASS 
Superior Court, before Shepherd, J. 

Judgment for defendant ; appeal by plaintiffs. 

Jlessr.~. Gmndy & Aydlett, for plaintiffs. 
iliessrs. Rattle &. Mordecai and .I TK Albertson, for defendant. 

ASHE, J. The  land  i n  controversy was the western half 
of a tract called the " Will Morris land." 

The  plaintiffs i n  support of their title, relied upon the 
presumption of a g ran t  from the state arising from a pos- 
session of thirty years, and  offered in  evidence the following 
deeds : 

1. X deed frorn John Mitchell to Will  Morris, dated Jan.  
'LG, 1820, conveying a tract of land containing 118 acres. 

2. A deed from J. W. Albertson, dated August 20,1852, 
t3  R. F. Overman, eonveyi i~g 12 acres of the Will Morris 
tract, being the one-tenth said land. 

3. A deed from Ed. Morris to K. F. Overman, dated Jan-  
uary 11, 1853, conveying the one-tenth interest i n  the Will 
Morris land. 

4. A deed from R. F. Overman to T im.  Morgan, dated 
August 10, 1853, conveying four undivided shares, four- 
tenths of t r ~ e  Will Morris land. 

5. A deed frorn T im Morgan to Ed. Davis, dated Septem- 
ber 30, 1856, conveying 50 acres of the W ~ l l  Morris tract 
l y i r ~ g  next to Little river, being the easteru part of the 
Will Morris tract. 

6. A deed from Joseph S.  Cannon to T. F. Banks, dated 
May 31, 1859, conveying 15 acres of the  Will  Morris tract 
adjoining David Jackson and  others. 
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7. A deed from T. I?. Banks to Sanford Davis, dated Jan- 
uary 16, 1860, conveying 15 acres of the Will Morris tract. 

S. A deed from Ed. Davis to Sanford Davis, dated Feb- 
ruary lG, 1865, conveying all that part of the Will Morris 
land, which lies west of a division line that 'I they made 
between Ed. Davis and Sanford Davis, which is the land in 
controversy, and is all woodland except about three acres 
which is now being cultivated by the defendant Jackson." 

9. A deed from Tim Morgan to Sanford Davis, dated Oc- 
tober 1,  1865, c o n v e y i ~ ~ g  47 acres of the Will Morris land. 

10. A deed from Sanford Davis to William, John, and 
Joseph Palin, dated February 17, l86S, conveying the west- 
ern haif of the Will Morris land. 

11. A deed from William, John, and Joseph Palin to J. 
M. Price, dated December 28, lSGS, conveying the western 
half of the Will Morris land. 

The  plaintiffs are the heirs a t  law of J. M. Price who died 
on the ...... day of ...... 1S ... 

The only evidence as to possession offered by the plain- 
tiffs was, that R. F. Overman put a te r~ant  on the land some- 
time in the year 1853, who lived in a house on the eastern 
half of the land, and cultivated a small field around the 
house, and all the land on the western half of the tract was 
then in  woods. This tenant remained in possession until 
1856, when Ed.  Davis took possession and cultivated the 
field until the somrnencernent of this action. There was 
never any  other possession of the land, except what we take 
to be a recent posses~ion of the defendant Jackson on the 
western half of it. 

I n  the instruction which His Honor gave the jury, "that 
the plaintiffs had failed to show a title out of the state," 
there was no error. The instruction was right, whether the 
case is governed by section 18  of the Code of Civil Proce- 
dure, or by t11e law as i t  existed prior to the adoption of 
that  Code. 
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Before the Code of Civil Procedure, to prevent the uncer- 
tainty of titles, the courts of this state had adopted the ar- 
bitrary rule, that from the adverse possession of land for 
thirty years a grant  from the state should be presumed-a 
rule so arbitrary that a jury was not permitted to find the 
fact against the presumption; nor was i t  necessary that the 
party in  adverse possession should connect himself with those 
who had preceded him in ttle possession ; nor was i t  neces- 
sary that  the adverse possession should have been held up  to 
known and visible boundaries, but only to the extent of the title 
claimed by the persons in possession, which might be shown 
by any of those ways which the law permits in the absence of 
metes and bounds set forth in deeds, or known and visible 
boundaries, as for instance, by the declarations of old men 
now dead, the deeds of neighboring tracts of land calling for 
the land in  question by the name by which i t  was known, 
upon the principle, id certum est p o d  cerlum reddi potest. 
Fitx Randolph v. Nornzan, N. C. Term Rep., 127 ; Candler v. 
Lunsford, 4 Dev. & Bat., 407. 

Here, none of the deeds read before the jury by the plain- 
tiffs contained any metes and bounds, or any description of 
the land by which i t  could be located ; nor was there any 
evidence adduced of any known or  visible boundaries or 
other circumstance of identification sufficient to eslablish 
its location. 

But the law is now changed, and the thirty years' adverse 
possession which was formerly held to be a presumption of 
rt grant, is now by statute made, under certain circum- 
stances, an  absolute bar against the state. 

I t  is provided by section 18 of the Code of Civil Proce- 
dure, " that  the state will not sue any person for or  i n  respect 
of any  real property, or the issues or profits thereof, by 
reason of the right or title of the state to the same," 

1. " When the person in  possession thereof, or those under 
whom he  claims, shall have been in  the adverse possession 
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thereof for thirty years, such possession having been ascer- 
tained and identified under known and visible boundaries ; 
and such possession so held sliall give a title in fee to t11e 
possessor." 

The plaintiffs fall still further short of bringing t11eir 
case within the purview of this statute, because they are 
here not only required to show a privity between themselves 
and those w t ~ o  have preceded them in the possession, but 
that  the possession was held by them up to hewn andvisible 
hoz~nda~ies. 

But there isanother  point in  the case equally fatal to the 
plaintiffs' recovery, and upon which the case might have 
been disposed of without more showing. I t  is the failure 
of the plaintiff's to show an adverse possession of thirty 
vears, which is necessary to oust the state, whether relied 
upon as a presumption or s statute of limitation. The  ad- 
verse possession, here, by counting the entire time from the 
commencement of the possession by Overman's tenant i n  
1853, including that  of Ed. Davis, up  to the commencement 
of the action in  March, 1882, was only twenty-eight years 
and some months ; but the time intervening from the 20th 
of  May, 1861, to the 1st of .January, 1870, is r ~ o t  to be com- 
puted, Xdwards v. Jarcis, 74 N. C,, 315, and after deducting 
that  time, there was only an  adverse possession of about 
nineteen years. 

There is no error. The  judgment of the superior court 
is affirmed. 

Affirmed. 
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R. J. LEWIS, Sheriff, r. JOHN F. DUGAR. 

Drummers-License to sell must he in their actual possession to 
relietie from Penally. 

A drummer is not protected from the penalty denounced by statute 
against persons selling goods without license, unless he shall be 
in the actual possession of the license while doing business. Acts 
1583, ch. 136, $ 28. (In this case the license was mailed to de- 
fendant but not received by him a t  the tirne the sale was made). 

CIVIL ACTION, tried a t  Spring Term, 1884, of HALIFAX 
Superior Court, before AVERY, J. 

This action, i n  which the state was joined as plaii~tiff, was 
begun before a justice of the peace, to recover from the de- 
fendant the penalty of $200, imposed by the statute, (ch. 
136, S 28, of the acts of 1883) on " drumn~ers," for selling 
goods by t!~e mllolesale without first having paid to the 
treasurer a tax of $100, and obtained a license authorizing 
h im to so sell, &c. 

The section of the statilte cited, among other things, re- 
quires that  every person acting as a "drummer" in his 
own behalf, or for.another.person or firm, who s l~a l l  sell, o r  
attempt to sell, goods, wares or merchandise of any descrip- 
tion by wholesale, with or witliout samples, before soliciting 
orders,or making any such sales,shall pay the treasurer of the 
state a tax of $100 and obtain a license, which shall be effec- 
tive for a year next after its date. I t  further provides, 
that  if any person shall violate such provi4ons and re- 
quirements, he  "shall be fined not exceeding fifty dollars, 
or i~nprisoned not exceeding thirty days, and shall forfeit, 
and pay besides, two hundred dollars to the sheriff, to be 
collected by distress or otherwise, one-half of which shall 
be accounted for as other taxes, the other half to the use of 
the officer making the arrest;  and i t  shall be the duty of 
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all county and township bonded officers to prosecute for pen- 
alties under this section. The  mayor, or any  bonded officer 
of any  town or city, shall have power to make arrests un- 
der this section, and collect the fine and penalty. The license 
issued under this section shall not be transferrable, but  may 
be used by any agent i n  the service of the principal aud 
not by more than one person at one time, and shall be i n  the 
possessio2t of the person while doing business under this section i n  
this state to secure his proteztion. 

The  treasurer of the state shall be authorized to issue a 
duplicate license i n  any case where the original is lost or 
destroyed upon an  affidavit setting forth such fact. 

I t  appears from the record that the plaintiff, Robert J. 
Lewis, was the sheriff of Halifax county on the 16th day of 
August, l S Q  and so continued to be for several months 
next thereefter. 

The  defendant, during tbe whole of the said month of 
August, was a travelling salesman in this state for the busi- 
ness firm of A. Rosenstock & Co., of Petersburg, in the state 
of Virginia, wholesale dealers in  dry goods and notions. 

On the 14th day of August, 1S83, the said firm wrote a 
letter to the treasurer of this state, applying for a license to 
sell goods under the statute above mentioned, and enclosing 
$100 to pay the taxes required to entitle them to have such 
license, and  requesting that the license ,be sent a t  once to 
the defendant a t  Enfield, in this state. The  treasurer re- 
ceived the letter and the money on the 16th of Augusb, 
ISS3, and  a t  once granted the license as applied for, and 
enclosed the same in a letter addressed to the defendant a t  
Enfield, and the letter was deposited in  the postoffice i n  
Raleigh a t  2 o'clock p. m. of the last mentioned day. 

The  firm notified the defendant a t  Enfield that  the license 
would be sent to h i m  there, and he expected to receive i t  
the last rilentioaed day, and waited until  the last post of 
that  day arrived. Failing to receive the license, lie offered 

2 
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for sale and sold for said firm in the afternoon of said last 
named day certain goods by wholesale. At  5 o'clock p. m. 
of last mentioned day the plaintiff, as sheriff of Halifax 
county, demanded of the defendant that he  exhibit to 
him his license authorizing the sale of goods he had so 
made. 

The  defendant failed to exhibit any license at  the time; 
indeed, he had none in his possession. Soon after that time, 
llowever, he received the license and exhibited i t  to the 
sheriff, before this action was brought to recover the penalty 
of $200 imposed by the statute cited above. 

Upon this state of facts, submitted to the court by coment 
of parties, the court was of opinion that  the plaiutiff was 
not entitled to recover,and gave judgment for the defendant, 
and the plaintiff' appealed. 

Messrs. Mullen & Moore, for plaintiff. 
N r .  R. 0. Burton, Jr., for defendant. 

MERRIMON, J., after stating the abcve. At first we were 
strongly inclined to thiuk that the principals of the de- 
fendant having paid the taxes required, and the license 
having been granted and mailed to the defendant a t  En-  
field, before he sold tlle goods, he had not incurred tlie pen- 
alty prescribed. But upon more matured reflection, we are 
satisfied that such a construction of the statute would not 
effectuate the legislative intent. 

The  language of the statute is, that " any person violating 
the provisions of this paragraph," &c. Now, one of its pro- 
visions is, that " the license issued under this section shall 
not be transferrible, but  may be used by one agent in the 
service of the principal, and not more than one person at one 
time, and shall be in possession of the person while doing bus i  
ness u n d g  this section in this state to secure his protection." 

This is a very material clause; i t  contains substantial and 
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essential provisions. Among other things, i t  requires that 
the license " shall be in the possession of the pewon while do- 
i72g business." 

This does not imply merely a constructive possession, but 
a n  actual possession of the license at the time of the sale, or 
offering to sell, the purpose being by having the license 
present to cut off, as far as practicable, the possibility that 
two or  more agents might at the same time sell goods under 
the same license at  different places and eschpe the penalty. 
But for this requirement that the party selling shall have 
actual possession of the license, i t  would be practicabla for 
two or more agents to m e  the license for selling g o ~ d s  at  
the same time a t  different places. If the person or firm ob- 
taining a license should have two or more agents, each 
might  fraudulently employ i t  for "h is  protection." Thus, 
upon demand of the sheriff or other officer, to see the li- 
cense, the agent the11 selling, or offering to sell, might say 
that  he  had a license; that  he  had by inadvertellee or ac. 
cident, left i t  a t  a distant point on a railroad ; that  he would 
get i t  by the next post and exhibit i t  as required ; a second 
agent might sell, or offer to sell goods, and say and do like- 
wise towards another officer; a third might do the same 
thing, and all three might sell, or offer to sell goods, and 
in a few hours after such sales, each might be able to show 
tfie sheriff or other officer the license for "his protection," 
granted to his employer. But  for this requirement of the 
statute, in  view of the railroad connections, i t  was possible 
to have so prostituted the license granted to the principal 
of the defendant as to " protect" one of his possible agents 
a t  Raleigh, one a t  Goldsboro, one at  Wilson, one a t  Rocky 
Mount, and the defendant a t  Enfield, for selling goods for 
their principals in  each of the towns named a l  the same 
time-each agent in the case supposed, con!d in  the course 
of a few hours after selling goods, have shown the license 
to the sheriff or other officer demanding to see the same. 
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i t  is not suiiicient to say, that i t  is not probable this would 
be dons ;  it might be done ! Nor is i t  sufficient to say, that 
agents perpetrating such frauds would probably be detected 
sooner or  later; they might be ; in  many instances no doubt 
they would not be. The  legislature has deemed i t  neces- 
sary and wise to provide against such opportbnities to com- 
mit  fraud under the statute cited. 

T h e  plain purpose of the statute is to require the pay- 
ment  of the taxes imposed by i t  on persons selling goods 
by the wholesale with or without samples, and while i t  is no 
part of its purpose to restrain or delay the honest merchant 
from selling his goods, but on the contrary, i t  is its purpose 
to encourage and protect him, i t  undertakes to cut off as 
far as practicable, the possibility of fraudulent practices of 
such persons as seek to avoid paying the taxes due tlje 
state. I t  plainly intends that but one person at  a time shall 
use a license; and to secure this, that person is required to 
have the  license iu his actual possession a t  the time he  sells 
or  offers to sell goods under it. So that,  i t  is uot sufficient 
to pap the tax and obtain a license to be shown when con- 
venient, but is just as  necessary that the person selling goods 
under the license, shall have i t  in  his actual possession a t  
the time he sells or  offers to sell them. If he fails to do 
this, i ~ e  illcurs the penalty prescribed. 

Looking a t  this case as presented by the record, we are 
impressed with the belief that the defendant and his princi- 
pals acted irljgood faith, but this does not excuse or relieve 
him from the penalty. H e  had no  right to sell goods as he 
did without having the license in  his actual possession; 
this was as necessary for ii his protection," as the license 
itself. He ought to have delayed selling the goods until he  
got actual possession of the license. 

The  statute does not exempt persons from the penalty who 
make honest mistakes in cases like this, or make any pro- 
vision for their relief; it requires all to be circumspect,and 
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COLEY 21. LEWIS. 

comply with all its requirements, not simply a part of 
them. 

I t  is said that  tile statute is a severe and exacting one; 
with that we have nothing to do;  i t  is our province to 
expound and apply i t  in the cases that  come before us. We 
do not doubt that we have properly given effect to the leg- 
idative will. 

There is error for which the judgment of the superior 
court of Halifax county must be reversed, and judgment 
entered here for the plaintiff. 

Error. Reversed. 

ASA COLEF v. R. J. LEWIS. 

JIarriu:qe Licsnse-Penalty against Register of Deeds for issuing 
same without compliance with the statute. 

1. A register of deeds is not permitted to issue a marriage license, 
where one of the parties is under eighteen years of age, until the 
consent in writing of the person under whose charge he or she is, 
s7~aZl be delivend to the register. The written consent is a condi- 
tion precedent to its issue. 

2. Therefore where the register delivered a license complete in form 
to one with instructions not to give it to the parties until the moth- 
er's consent in writing was given (which was necessary here), and i t  
was never presented to the mother or her consent obtained, but 
the marriage ceremony was performed under i t ;  Held that the 
register is liable to the penalty of $200 prescribed by section 1814 
of THE CODE. 

CIVIL ACTION tried on appeal a t  spring Term, 1884, of 
HALIFAX Superior Court, before Avery, J. 

Judgment for defendant; appeal by plaintiff. 
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rWr. R. 0. Burton, Jr., for plaintiff. 
Messrs. Mdlen &. Moore, for defendant. 

SMITH, C. J. The plail:tiffls action is to enforce the pen- 
alty of two hundred dollars, alleged to have been incurred 
under the act of February 12,1872, constituting chapter 42 
of THE CODE, and entitled "Marriage and Marriage Settle- 
ments and the Contracts of Married Women." 

The  material facts presented in the " case agreed " and 
submitted to the judge in  the superior court for his deter- 
n~inat ion of the law arising thereon, are these : 

On December 14,1851, one Lewis Edwards applied to the 
defendant, who was then register of deeds for the county of 
Halifax, for a license for the marriage of Alick Powell, h i s  
bro the~ia- law,  and Bettie Vine, stating a t  the time that  the 
latter, then residing with her mother, was under the age of 
seventeen years. The defendant at first declined to give 
the license without the written permission of the mother. 
But  upon the representations of Edwards as to the condi- 
tion of the roads and bad weather, the defendant wrote out 
and signed the license, a t  the same time preparing the cer- 
tificate to be signed by the mother aud giving her consent 
to the proposed marriage, both of which were delivered to 
Edwards with instructions not to deliver the license until  
the accompanying certificate had been signed. 

Upon his return home, Edwards placed the license in  his  
unlocked trunk, whence i t  was abstracted by Powell and 
under i t  the marriage ceremony performed. The  certificate 
was never presented to the mother for her siguature, and 
her written consent was not given. 

Section 1814 of THE  con^ is in these words: Every reg- 
ister of deeds shall, upon application, issue a license for the 
marriage of any two persons, provided i t  shall appear to h im 
probable that  there is no  legal impediment to such mar- 
riage; provided further, that where either party to the pro- 
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posed marriage shall be under eighteen years of age and 
shall reside with the father or mother, or uncle or aunt,  or 
brother or elder sister, or  shall reside at  a school, or be a n  
orphan and reside with a guardian, the register shall not 
issue a license for such marringe, until the consent in writing 
of the relation with whom such infant resides, or, if he or  
she resides a t  a school, of the person by whom such infant 
was placed a t  school, and uuder whose custody and control 
he or she is, shall be delivered to h im ,  and S I I C ~ L  written consent 
slzall be $led and preserved by the register. 

The next section prescribes the forms of the license and 
certificate of inarriage, wheu solemnized by the person per- 
forming the service, substantially to be observed. 

Section 1816 declares that every register of deeds who 
shall knowingly or without reasonable inquiry issue a license, 
for the marriage of any  two persons, to which there is any  
lawful impediment, or where either of the persons is under 
the age of eighteen years, without the consent required by 
section 1814 (in the original act " section five of this act," cor- 
responding thereto), shall forfeit and pay two hundred dol- 
lars to any person who shall sue for the same. 

The  inquiry is-has the defendant by his acts in the 
premises exposed himself to the action for the prescribed 
penalty ? arid the answer depends upon the construction 
of the act. 

The  contentiou for the defendant is that the conditioi~al 
delivery of the license to Edwards, with directions to with- 
bold it until the written consent of the inotl~er was secured 
by her signing the certificate, is not an "issue " of i t  within 
a fair interpretation of the section, and its surreptitious 
seizure and removal from the trunk, though followed by 
consummation of the marriage, does not render the delivery 
criminal. We do not acquiesce in this view. While i t  is 
true that  upon repeated adjudications under the statute of 
limitations, i t  is held that issue of process in an action which 
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arrests its running, is referrible to its delivery to the officer 
who is to execute it, and perhaps to  the time of delivery to 
the plaintiff suing i t  out when he intervenes, the word is 
appropriate to designate the time when the instrument, 
complete in  form, passes out of the register's hands by his 
own act into the hands of another; and thia, unaffected by 
directions as to terms for its subsequent use. 

It is defined by WORCESTER in the first paragraph, as " the 
act of passing out;  exit ; egress or passage ont ; " and by  
WEESTER, "the act of sending or causing to go forth; a 
moving out of any  enclosed place ; egress." 

I n  this sense the statute prohibits the register from per- 
mitting the completed license to pass from the office and 
beyond his control into the hands of any  applicant acting 
for a party to the proposed marriage. I t  requires, as a con- 
dition precedent to the issue, the consent of the designated 
relative or person in  writing, and this written consent must 
be " filed and preserved " i n  the oflice. 

Moreover, if the prescribed form of license was pursued, (as 
we must assume, in  the absencs .of any  suggested variance, 
i t  was), i t  recites the fact-" the written consent of Becky 
Coley, the mother, to the proposed marriage having been 
filed with mev-and this could not be unless, before its 
preparation, such consent was given in a written and signed 
instrument i n  possession of the register. The  penalty is 
incurred in the very act of delivery under the circumstances, 
and no escape is afforded by the directions given a t  the time 
as to its delivery by the applicant. 

T h e  statute cannot mean a delivery of the license to the 
minister or justice of the peace, as  essential to the crimi- 
nality of the official act. and in that  particular similar to 
the delivery cf a judicial mandate to an  officer ; for if so, 
a delivery to one of the parties to the proposed marriage 
would not be a violation of the act. To  give i t  this en- 
larged scope, would be to defeat its object in  preventing the 
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clandestine marriages of infants under the prescribed age, 
without the approval of parents or friends, when they may 
be supposed hardly capable of estimating the consequences 
of so important a step in  life, and forming a matured judg- 
ment  as  to its propriety. The statute would be of little 
vsalus, i f  capable of evasion by so simple a contrivance as 
this case presents. 

I t  prescribes a safe and salutary rule to prevent hasty and 
improvident unions on the part of persons of such tender 
age, i n  not only requiring the previous consent of such as 
have an  interest in  their wel l -b~ingand happiness in future 
life, but  that  the consent shall be in  writing, unmistakable 
i n  terms, delivered to the register and retained by him be- 
fore he  is permitted to issue, that is, to give a complete form 
of license under his baud to another, whereby the marriage 
may be brought about. 

While penal statutes must, in  case of doubt, be strictly 
construed in  their operation against others, a primary rule 
is to ascertain from the words used the intent of the enact- 
ment, and give such reasonable meaning as will prevent the 
mischief intended to be remedied, and secure the ends the 
statute was intended to subserve. 

There is error in  the ruling and the judgruent must be 
reversed, and judgment entered for the plaintiff on the case 
agreed. 

Error. Reversed 
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RIDLEY BROWN Y. 11.  B. EATOPU'. 

ITologmaph IVill- Valuable  Papem.  

1. A script, written in a book containing accounts against the dece- 
dent's tenants, was found eight months afterhis death, in a bureau 
drawer or valise, both of which contained valuable papers, and 
proved by three credible witnesses to be in the decedent's hand- 
writing, and the book was frequently seen by a witness before 
decedent's death and again on the day after his burial; HeM upon 
trial of an issue deaisavit eel non that the jury were warranted in 
finding the script to be the will of the testator. 

2. Where one has two or more depositories of his valuable papers. 
the finding his will in either will suffice. 

(Little v. I;odman, 4 Jones, 494; Adanzs v. C l a d ,  S Jones, 56: TViw 
stead v. Bowman, 66 N. C., 170, cited, and approved.) 

C I V I L  ACTION devisavit vel non tried at Fall Term, 1384, of 
WAEREN Superior Court, before Gudger, J. 

I t  was proved by six witnesses that the paper writing i n  
controversy was in the handwriting of the decedent, J. 
Falcon Brown. 

W. PZ. Falcon, a witness for the propounder, kstified that 
the book in  which the paper writing was contained was 
kept by his uncle (the deceased) in his house, and had i n  i t  
his accounts with his tenants. E e  had seen i t  frequently 
before his uncle's death, which occurred May 8,1883, and 
h e  saw the book again the day subsequeut to his burial, 
when Brown the propounder requested the witness to go 
with him to examine the papers of the deceased. Papers 
were found in  n bureau drawer, and also in a leather valise 
or trunk, but the witness did not know whether the book 
was i n  the bureau drawer or in the valise. They were 
placed together on the floor and their contents examined, 
and an  inventory taken a t  the time. There were valuable 
papers in both places ; in the valise, the witness remembered 
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the following were found: a note on G. B. Alsto~l for about 
$2,200, which was good ; $50 in United States currency ; 
and otiler papers, receipts, &c., of less value; and in the 
bureau drawer, were found $50 in gold and $12 in silver; 
a mortgage on Nat. Nicholson for about $1,000 or 81,500, 
which was good ; and some other papers. Both the valise 
and drawer were locked. 

After taking the inventory, the book was put into the 
drawer which was locked, and the propounder Brown took 
ihe key. The  witness next saw the book during the Christ- 
mas holidays thereafter, when i t  was brougbt to his house 
by Brown and his son, and then for the first time he saw 
the paper writing and recognized it as the handwriting of 
his uncle. 

The  paper writing was in pencil i n  a book sewed together 
in  paste-board covers. 

Ridley Brown, the propounder, testified that the book 
containing tile paper writing wtis found in a drawer or valise, 
both of which were locked, and the papers examined as 
testified to by the witness Falcon. The valise contained 
old deeds to parts of his land ; some good and some worth- 
less notes ; one note on G .  B. Alston for about $2,200, good, 
and $50 in greenbacks, and  the witness was inclined to the 
opinion that the book was in the valise. I n  the drawer, 
were some deeds and receipts; a mortgage against Nat. 
Nicholson for ahout $1,OUO or  $1,500; fifty dollars i n  gold 
and some silver, and some correspondence. H e  did not 
examine the book a t  that time, but put i t  i n  the drawer and 
locked i t  and kept the key. H e  put i t  in  the drawer with 
papers which he did not think i t  necessary to take away, 
but  carried with him to his house (two miles distant) all  
papers out of which he  thought any  money could be made, 
and left the book there for convenience of settlement with 
the tenants. H e  next saw the book i n  Xovember when 
looking for a tenant's account, but did not then see the paper 
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writing; and i n  December he  next saw the book. H e  sent 
his  son to examine a tenant's account and gave him the 
key to the bureau drawer for that  purpose, and on that  day 
saw the paper writing which was shown h im by his son. 
The  key to the room: in which was tbe bureau, was kept by 
a Miss Shearin who lived in the house and was an  illiterate 
woman. 

There were accounts for the current year in the book 
containing the paper writing, many of which were collected 
according to the book. 

Falcon Brown, son of the propounder, testified that he 
went for the book about the 27th of December. H e  
got the key to the drawer from his father, and examined 
the book for one Stanberry's account, and found the paper 
writing on that occasion and carried i t  to his father and 
they then went together to Falcon's carrying the book with 
them. 

Upon this evidence i t  was agreed that if the paper writing 
was properly found as required by the statute, then the jury 
should render a verdict for the plaintiff propounder; and 
if not, then for the caveators. 

His  Honor, being of opinion with the propounder, so 
charged the jury and the issue was found accordingly. 
Judgment ; appeal by defendant. 

Messrs. W. A. Mont.qo?rzery and Baltle &. Mordecai, for 
plaintiff. 

No counsel for defendant. 

A s u ~ ,  J. The only question presented by the record for 
the determination of this court, is-Was there such a find- 
ing of the paper writing as is required by the statute? 

The  statute provides that  " n o  last will or testament shall 
be good or sufficient i n  law or equity to convey or give any  
estate, real or personal, unless such last will shall have been 
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written in  the testator's lifetime, and signed by him or some 
o ther  person in  his presence and by his direction, and sub. 
scribed i n  his presence by two witnesses a t  least, no one of 
whom shall be interested in  the devise or bequest of the 
said estate; or unless such last will and testatnent be found 
among the valuable papers and effects of any  deceased per- 
son, or shall have been lodged i n  the hands of any person 
for safe keeping, and the same shall be in the Landwriting 
of such deceased person, with his name subscribed thereto, 
or  inserted i n  some part of said will; and if such hand- 
writingshall be proved by three credible witnesses whoverily 
believe such will and every part thereof is in the hand- 
writing of the person whose mill i t  appears to be, then such 
will shall be sufficient to give and convey real and personal 
estate." Eev. Code, ch. 119, 5 1 ; THE CODE, 5 2136. 

I t  is not disputed that the paper writing offered for pro- 
bate was jn the handwriting of J. Falcon Brown, and that, 
his handwriting was proved by three credible witnesses; 
but  i t  is contended that i t  was not found among his valua- 
ble papers and effects, according to the requirements of the 
statute, so as  to constitute it the last will and testament of 
the said Brown. 

The  counsel for the caveators relied upon the cases of Little 
v. Lockman, 4 Jones, 494, and A d a m  v. Clark, S Jones, 56. 
We do not controvert the decision i n  those cases. They 
mere conectly decided upon the facts presented. I n  the 
first case, the script propounded was found it1 the drawer of a 
bureau among some worthless papers and rubbish, and there 
were valuable papers and effects kept i n  another drawer of 
the same bureau ; the script was not found among the val- 
uable papers and effects. And i~ the latter case, which the 
learned counsel contends is analagous to the one before us,  
the script was seen eight months before the  death of the 
decedent, when he  was seen to put  i t  in  a pocket book, i n  
which he  usually carried bank bills, and not seen again 
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until shortly before the trial of the issue, and i t  was held that 
that was no evidence it was found at or after the death of the 
decedent. 

But the facts of our case are aitogether different. Here, 
the will was written in a book with paste-board covers in 
which accounts against tenants of the decedent were kept 
by him for the purpose of settlement with them. The book 
whs frequently seen by one of the witnesses before decedent's 
death, and again on the day subseqqent to his burial. The  
book was kept either in a bureau drawer or in a valise, but 
in  the one or the other, both of which were kept locked. 
And notwithstanding the will was not discovered until eight 
lnonttls after the death of J. Falcon Broyn, there is a moral 
certainty that the will was in either the drawer or valise a t  
the time of his death, and the jury were well warranted in 
so finding. 

The  only other inquiry then to wake i t  the will of the 
decedent, is-Was i t  found among his valuable papers and 
effects ? 

There were valuable papers in  both the drawer and valise. 
I n  the drawer, were son~edeeds~arnortgage against Nat. Nich- 
olson for about $1,000 or $41,500, sorne receipts, fifty dollars 
in gold and some silver. I n  the valise, were old deeds to 
parts of his land, some notes, one on O. B. Alston for about 
$2,200, fifty dollars in  greenbacks, and one of the witnesses 
expressed the belief that the book was in the valise; and 
the book itself containing accounts against his tenants was 
a valuable paper, and title-deeds, notes and money are ccr- 
tainly valuable effects. 

So that, no matter whether the script was found i u  the 
drawer or valise, i t  was found among his valuable papers 
and effects, and having been proved by three credible wit- 
nesses to be in the handwritingof J. Falcon Brown, i t  comes 
up fully to the requirements of the statute. 

Where a person has two or more depositories of his val- 
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uable papers and effects, tile finding in either will suffice. 
I t  is not necessary i t  should be found in  that  which con- 
tains' the most valuable papers and effects. TVinstead v. 
Bozuma~~, 68 N. C., 170. 

There is no error. Let this be certified to the superior 
court of Warren county that  further proceedings may be 
had according to law. 

No error. Affirmed. 

X. WEINBERG v. ALBEMARLE & RALEIGH RAILROAD 

COMPANY. 

Railroads-Conzmon Ca~riers-A7egl,igence-Bill of Lrlding, 

s t ipu la t i~ns  i n .  

The rule announced in I'hife?. v. 12ail~oad, 89 N. C., 311, that a 
stipulation in a bill of lading, given by one of nn associated 
through-line of common carriers to transport goods beyond its 
own line, to the effect that if damage to the same be sustained by 
the shipper, that company alone in whose custody the goods were 
a t  the time of the loss shall be answerable, is affirmed. 

jP7ufer v. Railroad, 89 N. C., 311; Phillips v. Railroad, 78 N. C., 
294, cited and approved.) 

CIVIL ACTION tried on appeal from a justice's judgment, 
a t  Fall  Term, 1883, of E u ~ m o m m  Superior Court, before 
Shepherd, J; 

Upon the facts stated in the opinion here, and no evidence 
or" defendant's negligence having been introduced, the court 
below held wit11 the defendant, and gave judgmerit accord- 
ingly, from which the plaintiff appealed. 
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Mr. John L. Bridgers, Jr., for plaintiff. 
No counsel for defendant. 

MERRIMON,  J. The plaintiff delivered to the defendant 
company a box of merchandise, to be transported over its 
railroad from Tarboro to Williamston, in  this state, and 
thence by steamer to Baltimore, Md., and took from the de- 
fendant a bill of lading that  contained this provision : " I t  
is further stipulated and agreed, that in case of any loss, 
detriment or damage to, or sustained by any of the property 
herein receipted for during such transportation, whereby 
any legal liability or responsibility shall or may be incurred, 
that company shall alone be held answerable therefor i n  
whose actual custody the same may be at  the time of the 
happening of such loss, detriment or damage, and in such 
case, that company shall have the benefit of any insurance 
effected by or on account of the owner or s11ippe.r of said 
goods." 

The  goods were of the value of $78, were duly transported 
by defendant and delivered to the steamboat company a t  
JVilliamston, and they were destroyed by fire while in  the 
actual custody and care of the latter company. There is 
no allegation that the defendant was in  default in any re- 
spect, except as i t  might be liable on account of the sup- 
posed negligence of the steamboat company. The railroad 
line and the steamboat line were distinct but connecting 
lines of transportation between Tarboro and Baltimore, and 
each in  the course of business delivered freights to the other 
for transportation. 

This  being the case, we are of opinion that the plaintiff 
cannot hold the defendant liable for the loss sustained by 
him. 

The  bill of lading was evidence of a contract between the 
and defendant, and the former is bound by all the 

stipulations therein that were lawful and did not contravene 
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public policy i n  respect to common carriers. The  court 
held in  Ph i f e~  r. Railroad, 59 N. C., 311, that a stipulation 
precisely like that recited above was reasonable, and  did 
not contravene any rule of law or public I~olicy, and was 
binding upon the shipper of goods or party to it.  The  
Chief Justice delivered an elaborate opinion in that case, 
correctly expounding the law, and we see no reason to mod- 
ify i t  in  any respect. It is directly in point here, and this 
case must be governed by it. 

T h e  plaintiff's counsel relied in t l ~ e  argumeut upon the 
case of Phillips v. Railroad, 78 N. C., 294. That  case might 
be applicable and in point, but for the stipulation in the 
bill of lading above set forth. If there had been no such 
stipulation, then the defendant n ~ i g l ~ t  have been liable in 
case of negligence. 

The  view we have take11 renders it unr~ecessary to advert 
to any other ground of error assigned in the record. 

H. J. G R E E N L E A F  r. NORFOLK SOUTHERN RAILROAD 

COMPANY. 

'on- New Prornise-Statufe of Limitations-Contract of Cnrporat: 

17rdict-~nterest-practice. 

1.  A new promise must be unconditional and in writing, signed by 
the party, and to pay the -mount of the original debt, in order 
to remove the bar of the statute and revive the contract. THE 
CODE, $1'72. The exception to the judge's charge in this case 
cannot be sustained. 

2. A contract made by an officer of a corporation and ratified by 
the corporation, becomes the contract of the latter. 

3 
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3. A verdict allowing '' interest to date" in a case where the proof 
is that the principal sum was due in April, 1876, is sufficiently 
definite as to the time for which t,he computation is to be made. 

4. Suggestions of counsel as to what occurred on the trial will not 
be regarded. This court is confined to the consideration of the 
record. 

( Ward v. Hewin, 4 Jones; 23; Long v. Gantley, 4 Dev. &- Bat., 313; 
Bmmble v. Brown, 71 N. C., 513; Whissenhzcnt v. Jones, SO N. C.,  
348, cited and approved.) 

Crv~r,  AcTIo~;, tried at  Spring Term, 1884, of PASQUO- 
TANK Superior Court, before Gudger, J. 

This action was instituted on the 1st day of June, 1880, 
to recover the sum of $952.14 claimed to be due tlle plain- 
tiff from the defendant, upon a liquidated account dated 
April 18,1876. I t  was originally brought against the Eliza- 
beth City and Norfolk railroad company (now the Norfolk 
Southern). The  facts are stated in the opiliion here. Judg- 
ment for plaintiff; appeal by defendant. 

Nessrs. Grandy & Aydlett, for plaintiff. 
Messrs. StarLe & Martin, for defendant. 

SMITH, C. J. This actiol~ is prosecuted by the plaintiff as- 
signee of William A. Greenleaf, to recover the balance of 
an alleged indebtedness due for services rendered as secre- 
tary of the defendant company under its former name and 
organization in  the sum of nine hundred and fifty-two dol- 
lars and fourteen cents, with interest thereon accrued since 
April 18th, 1876. 

The  answer controverts any liability in the premises, and, 
if any  exisis, sets up as a defense thereto the lapse of time 
as a bar to the action. Several issues were submitted to the 
jury and passed on, of which i t  is only necessary to consider 
two as bearing upon the subject matter of the defendant's 
appeal. 
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1. I s  the defendant cotnpany indebted to the plaintiff, 
and, if so, in what sum ? The jury answer : Yes, about nine 
liundred and fifty-two dollars and fourteeu cents, with in- 
terest to date. 

4. I s  the plaintiff's claim barred by the statute of limit- 
ations? The  jury answer: It is not. 

Upon the trial the defe~dant 's  counsel requested the court 
to  give these instructions to the jury:  

1. I n  order to remove the bar of the statute of limita- 
tions the new promise ulust be in writing, and must be un- 
conditional, and if the jury believe from the evidence that 
the new promise alleged by the plaintiff to have been made 
by the defendant was not in writing, or was to pay n less 
amount than the original debt, or in some modified form, 
then the plaintiff is not entitled to recover. 

The court gave the charge, adding:  But if the promise 
mas in writing and to pay t l ~ e  full amount, i t  removes the 
bar of the statute. To this the defendant excepted. 

2. I t  is not within the ordinary scope of the power and 
authority of a secretary of a railroad corporation to make 
contracts binding such corporation, and unless from the 
evidence the jury believe that the secretary of the defend- 
au t  company was expressly authorized by a regular vote of 
the board of directors of the company to make the written 
contract, which plaintiff alleges to have been made, the de- 
fendant is not bound by the contract, and  the plaintiff can- 
not recover in  this action. 

The instruction was given with the omission of the con- 
cluding words, " and the plaintiff cannot recover i n  this 
action," in place of which were substituted the following : 
" But if such contract, if made by the secretary, was after- 
wards ratified by the company, i t  is a contract binding upon 
it." The  defendant again excepts. 

The first exception cannot be s u ~ t a i ~ ~ e d  unless the sub- 
stituted sentence so changes the meaning of the instruction 
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as to make i t  erroneous i n  law. This  is not the effect, for 
i t  leaves in full force every substantial element in  the charge 
given in the very form asked, and is but the counterpart 
of the proposition. The instruction is that the promise, to 
be operative, must be in  writing-unconditional, and not to 
pay a sum less than the original debt. These conditions 
must unite in order to remove the statutory bar. The sub- 
joined qualification is, that, if i t  be in writing and to pay 
the whole debt, i t  must revive the contract and displace the 
obstruction in the way of recovery. Taken in  its entirety, 
the charge leaves in full force what llad been before said, 
that the promise must be in writing, extend t ~ ,  the whole 
debt, and not be in " a modified form," by which last ex-  
pression is meant that the promise must be to pay in money, 
and not in  something else of value, or in other words the 
reviving prornise must be cornmensurate with the original 
promise. 

The argument for the appellant was pressed with much 
earn$stness that  an  important feature in the "promise or 
acknowledgment'' required by the statute to give i t  effect 
is omitted, in that, i t  must be " signed by the party to be 
charged," and that, this is error. C. C, P. 5 51. 

The  charge, as requested and as given, evidently assumes 
the presence of the necessary signature and the formal ex- 
ecution, otherwise i t  would not be the defendant's contract, 
and is directed to rt description of the essential substance of 
the contract and its efficiency when ?roperly entered into. 
No distinction between a contract, signed by the debtor 
himself and one executed on his behalf by an authorized 
agent, is adverted to or assignmelit of error found in the 
record for this omission, and surely the appellant cannot 
complain that the instruction, prepared by its counsel and 
given in  very words by the court, is erroneous for such now 
alleged defect. How can we take notice of the kind of sig- 
nature in the absence of any statement in the record, and 
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no objection to the contract is made based upon the sup- 
posed fact? Our appellate j~risdict ion is limited to errors 
assigned in the rulings of the court below, and in the charge 
of the judge, for only such are understood to be intended 
for revision and the statements of the record directed to 
their elucidation. 

Our only inquiry is as to the correctness of the direction 
upon the features of the contract to which the attention of 
the judge is called, not to others wholly outside, and in this 
the ruling is not obnoxious to objection. 

2. The exception to the second charge as modified is 
equally untenable. 

It obviously refers to the original contract and declares 
liow an  agreement entered i ~ t o  by an  officer of the com- 
pany, such as is described, without previous authority, may 
become the agreement of the company. No fault can be 
imputed to tbis statement of the law. It may, by subse- 
cluent adoption or ratification, become as effectual and bind- 
ing  as if the person acting in its behalf had been invested 
with power to bind the principal ; and the more especially 
does this principle apply to an officer of the company en- 
gaged in  the discharge of his duties, upon the maxim, rati- 
I~ibitio retro trahittw et mandnto ~ ~ p i p a r a t u r .  

The court is not defining the pron~ise which in  law is 
necessary to revive a pre-existing liability, lost or incapa- 
ble of being enforced in  consequenceof delay,but such prom- 
ise as will in the first instance impose an  obligation upon a 
principal party, and the instruction to this effect requested. 
Had i t  been refused, i t  would then become necessary to send 
up  i n  the transcript all the evidence heard bearing upon 
the issues, in  order to our reviewing the ruling and passing 
upon its correctness. If there were none such as would 
warrant the finding, the jury ought to have been so directed 
and there would be error in  the refusal to so charge. As 
i t  is not seen from the record that  any such request was 
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preferred, the  appellant cannot be heard here to complain 
that  t he  jury were not instructed in this particular. The 
practice in  this court has been uniform not to entertain 
such an  exception here taken for the first time, and to con- 
sider the case as stated to present only the exceptions made 
in the court below. 

We cannot know how much evidence was offered not 
contained i n  the statenlent on appeal. Ward v. Herrin, 4 
Jones, 23; Long v. Gnntley, 4 Dev. & Bat., 313 ; Brunzble r. 
Brown, 7'1 N. C., 513 ; TVhissenhzmt v. Jones, 80 N. C., 34S, 
and  numerous other cases. 

Of the three grounds assigned i n  support of the motiou 
to set aside the verdict and grant  a new trial, the first two, 
to-wit : for misdirection and because the  verdict is " contrary 
to law and evidence" have already been disposed of and 
need no further ccmment. The  last only remaim to be 
considered, and tliat is, that  interest is adjudged frolx~ a 
period not fixed i n  the verdict and therefore not authorized 
by the  indefinite finding of " interest to date." 

I t  wa's in proof that  the principal sum demanded, if  recov- 
erable, was due in April, 1876, and  the  court charged that  
interest was to be allowed, if the plaintiff was entitled to 
recover his debt, from that  date. The  verdict must be 
understood in  connection with the charge, and  when it  
allows "interest to date"  i t  must be taken to intend it, i n  
conformity with the instruction, and thus the time for 
which the computation is to be made is rendered definite 
and  certain. Nor was any complaint made as to this direc- 
tion until  after the  rendition of the verdict. 

Tha t  interest was recoverable is manifest from the very 
words of t he  statute, nor is the colltrary asserted i n  theargu- 
ment  here. 

We cannot listen to suggestions as to what transpired i n  the 
court when the trinl took place, nor the manner  i n  wllich 
the case on appeal  has been prepared. We are confined to 
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the examination of the record sent up, and can only pass 
upon errors therein appearing, assuming that  i t  is made out 
orily to present such for an appellate revision. This  is a 
necessarg rule, and, as cases are to be wade out by the ap- 
pellant, aud  the intervention of the judge only required 
when exceptions are takep by the appellee, and then to pass 
upon and adjust the differences, leaving untouched such as 
are concurred in by both parties, i t  is obviousf whi?n the prac- 
tice is observed, there can be little cause of complaint, or if 
so it  does not admit  of correction here. The judge who 
tries the cause is better prepared to decide upon disputed 
matters, occurring under his own observation, and to him 
the law confides the power and imposes the duty of settling 
them. 

There is no error and  the judgment must be af irmed.  
No error. Affirmed. 

JVILMINOTON $ WELDON RAILROAD COMPANY T. W. H. 

KITCHIN and others. 

Negotiable Instruments-Alteration of Bond does not ~i t in te ,  

wlzew-Agency. 

1. Where a bond was placed in the hands of a co-obligor for deliv- 
ery, without condition or instructions, and he subsequently erased 
the name of one of the signers before delivering it to the obligee 
and without his knowledge or consent; Held that  the bond is not 
vitiated. 

2. In  such the co-obligor acts as the trusted agent of his associate 
obligors, and his abuse of the trust in altering the bond does not 
relieve them from liability upon the same. 
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3. Where one of two persons must suffer loss by the fraud of a third 
person, he who first reposes the confidenoe must bear the loss. 

( fass v. Ricldick, 89 N. C., 6 ; Barnes v. Lewis, 73 N. C, 138; Guy)? 
v. Patterson, 'i2 N. C., 189, cited and approved.) 

CIVIL ACTION, tried at  Pall Term, 1883, of EDGECOVCE 
Superior Court, before Shepherd, J. 

The  action was brought to recover t):e balance due on n 
bond of twenty-five thousand dollars, which the defendants, 
forty-eight in number, had executed to one John Barry and 
assigned by him to the plaintiff'. 

I n  or about the month of July,  1881, the said Barry en- 
tered into a contract with Kitchin and others to construct 
the road-bed of a branch railroxd f'rotn the town of Scot- 
land Neck, in Halifax county, to a point or: the plaintiff's 
road, about a mile and n half south of the town of Halifax. 
Among otller things, he stipulated to furnish all the cross- 
ties and lay the same, and do all  the necessary work to com- 

.plete l l ~ e  road-bed, for the consideration of twenty-five 
thousaud dollars, to be paid him when the road was com- 
pleted. To secure to him the said sum, the defendants, in- 
cluding C. P. Simmons, A. A. White, James A. White, J. 
L. Whitehead, 13. J. Allsbrook and B. D. Gray, executed the 
bond which is the subject of the action, to said Barry, i n ,  
which they jointly and severally obligate t!~emselves to pay 
h i n ~  the said suin when the road-bed was completed and ac- 
cepted by the engineer in charge. I t  was so accepted. 

All the defendants, except C. P. Simmons and the others 
above named, resisted the recovery of the plaintiff upon the 
giound that there had been a material alteration in  the 
bond, which rendered i t  void. They alleged i n  their answer 
that  defendant Kitchin, one of the signers of the bond, 
brought it  to them and requested them to sign it, and at  
that  time i t  had been signed by some, and among them was 
the name of Alfred White, a man of wealth and a promi- 
nent citizen of ScotIand Neck ; and they seeing his name, 
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with those of others, agreed to sign the bond, and did sign 
i t  by the request of Kitchin ; and after their signatures were 
obtained, and before the bond was delivered by ~ i t c h i n ' t o  
the obligee named therein, the name and signature of Alfred 
White was erased a t  his request by the said Kitchin, and 
the bond was altered without the knowledge or consent of 
these defendants, and they were not notified of the altera- 
tion until after the delivery of the boud by Kitchin to the 
obligee. 

The following issues were thereupon submitted to the 
jury, who responded as indicated: 

1. Was the name of Alfred White, one of the obligors, 
erased after the signatures of the bond by the defendants 
without the knowledge or consent of the defendants? An- 
swer-Yes. 

2. Did the obligee named in the bond know or consent to 
the erasure of Alfred White's name? H e  did not. 

3. Was Alfred White, a t  the time of his signature of the 
bond, a man of wealth, and did he sign the same before the 
defendants ? Yes. 

4. Was tlie name of Alfred White on the bond all itiducc.- 
ment to the defendants to sign i t ?  Yes. 

5. Did the defelndants sign the bond solely 1)ecause \Vhi te's 

name was on i t ?  No. 
I t  was admitted by the parties that  tile alteration was 

made before delivery. 
Thereupon i t  was adjudged by tlie court that the plaintiff 

is not entitled to recover, and that defendants recover their 
costs. From this judgment the plaintiff appealed. 

Jlessrs. J. L. Bridggers, Jr., and Haywood &. Haywood for 
plaintiff. 

No counsel for defendauts. 

ASHE, J. The  only question presented for our consider- 
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ation by the record, is-Did the erasure of the name of 
Alfred White by Kitchin, before the bond was delivered, 
vitiate the bond ? 

The instrument is upon its face the joint and several bond 
of all w l ~ o  signed it. After signing and sealing, i t  was put  
in the hands of TV. H. Kitchin to be delivered to the obli- 
gee. While in  the possession of Kitchin the name of Alfred 
White, one of the original signers, whose signature preceded 
those of the  defendant,^ who contest its execution,was erased 
by him and then delivered to the obligee without their 
knowledge or consent. 

Kitchin was a co-obligor of the defendants, and, by lear- 
ing the bond in his hands to be delivered, was constituted 
their agent for that purpose. 

The  act of erasure was either a fraud committed by hi111 
upon his co-obligors, or was an abuse of the authority re- 
posed in  him as their agent. 

If i t  was a fraud practiced by hiin upon his co-obligors 
witl~out, the knoxledge of the obligee, the defendants are 
not permitted to set up such a defence to relieve themselves 
from liability. 

I t  has been recently decided by this court, that one who 
signs a note or bond cannot avoid his liabiiity by showing 
that he was induced to execute the same by the fraud of 
his co-obligor, in  whieh the obligee Iiad no participation. 
Vass v. Riddick,  89 N. C., 6. There, the action RraS brought 
on a. note payable to W. JV. Vass and purporting 
to be signed by Leroy Bagley and W. H. Bagley. The  
proof was that Leroy Bagley carried the note to N. .J. %id- 
dicli and asked him to sign i t  as security, which he did, 
believing that the signature of W. H. Bagley was genuine; 
but i t  turned out that the name of W. H. Bagley was forged, 
yet the court held that Riddick was liable and was not ex- 
cused by the fraud of his co-maker, Leroy Bagley. 

I n  Anderson v. Warren, 71 Ill., 20, where i t  was souglit b j  
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one of the makers of a promissory note to avoid the pay- 
ment on the ground the note was obtained by the fraud and 
circumvention of a co-maker, which was not participated 
in by the payee, i t  was held that his right could not be affected 
by any fraud practiced between the makers of the note, 
The same principle was announced in  the cllse Bigelow v. 
Cormiggs, 5 Ohio, 256. 

But conceding there was no fraud, and none is charged, 
the question then arises-Was there such an abuse of au-  
thority given by the defendants to Kitchin, their agent, as 
to avoid the bond as to them ? 

I t  is a general rule laid down by nlany authorities, that 
where there is an agreement between the parties to an obli- 
gation that i t  shall not be valid uniess executed by all of 
certain persons, i t  is not valid unless so executed; but this 
rule is subject to exceptions, as for instance, where the obli- 
gee had no notice of the condition or reservation, and it is 
absolutely delivered. State v. Peck, 53 Maine, 284. 

I n  this case, there was no condition or agreement between 
the obligors, and no instruction given to the agent in regard 
to the delivery, but the bond was placed in his hands for 
delivery as their deed, without any reservation. The prin- 
cipal is bound by the act of his agent, if he clothes him 
with powers calculated to induce third persol~s to believe 
that the agent had authority to act in the given case. The 
bond was joint and several, and when delivered by Kitchin, 
i t  was the delivery of each obligor, as much so as if each 
obligor had delivered i t  in person as his separate bond. 
" Qui facit pcr alium, facit per se." The defendants trusted 
in  his good faith, and if he abused the trust, its abuse did 
ns t  furnish them with any  good cause of complaint against 
the obligee, who, as was found by the jury, did not know 
of or consent to the erasure of White's name. To adopt 
the language of Chancellor KENT, who lays down the rule 
with more precision : " Whoever deals with an  agent con- 
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stituted for a special purpose, deals at his peril when the 
agent passes the precise limits of his power; though if he 
pursues the power exhibited to the public, his principal is 
bound even if private instructions had still limited the 
special power." The  rule here stated is substailtially an-  
nounced and maintained in tlie case of Millett v. Parker, 2 
Metc. (Icy.), 608, where i t  is held " that one who signs a 
covenant as surety upon the condition and agreement be- 
tween him and his principal that  it is not to be binding 
upon him, or delivered to tlie covenantee, unless another 
person should also sign it, is bound thereby, although the 
principal, to whom he entrusted it, delivered i t  to the cove- 
nantee without a compliance with such a condition." To the 
same effect are Barnes v. Lewis, 7 3  N. C , 135 ; Gzoyn v. Pat- 
terson, 72 K. C., 189; Smiih v. X o h e e r ~  1 0  B. Mon,, 246 ; 
Scott v. Ti'hipple, 5 Greenl., 336 ; 1 Shep. Touch., 71. 

The principle decided in these cases disposes of any con- 
c.lusion of law adverse to the plaintiff, to be drawn from the 
fact found by the jury in  reference to the fourth issue; 
so that it, was an irntmterial inquiry whether the name 
of Alfred White on the bond was an inducement to tlle de- 
fendants to sign the same. 

But there is another pri~lciple involved and decided, di- 
rectly applicable to the case before us:  that where one of 
two persons must suffer loss by the fraud or misconduct of 
a third person, he wlio first reposes the confidence, or by 
his negligent conduct made i t  possible for the loss to occur, 
must bear the loss. This  doctrine is recognized i n  Barnes 
v, Lewis, Thss v. Ridclick, State v. Peck, supra, and i n  Herndw 
v. Nichols, 1 Salk., 289. 

Barry was an innocent holder. Kitchin was the agent of 
the defendants. The  delivery of the bond was confided by 
them to him. Tile obligee had reason to believe that  
Kitchin h'ad authority to deliver the bond i n  the state ex- 
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isting a t  the time of delivery. The  defendants reposed the,  
confidence and  must sustain the loss, if any. 

There is error. The  judgment of the superior court is 
reversed and a venire de novo awarded. Let this be certified. 

Error.  T'enire de novo. 

T. D. 3IARTIN and others I-. J. M. WORTH, State Treasurer. 

Purlies- Claim against the State-.Jti~isdictiou. 

The state (not the public treasurer) is the proper party defendant in 
an  action, wherein the plaintiff demands the return of bonds al- 
leged to have been exchanged for other bonds in 1862, and the 
jurisdiction to  hear such claim, it being one against the state, is 
exclusively lodged in the supreme court. 

(Rawl v. The State, 65 N. C., 194, cited and approved). 

CIVIL ACTIOX, tried at J u n e  Special Term, 1883, of WAKE 
Superior Court, before Philips, J. 

The  facts are  stated in the opinion of this court. The  
Attorney.Genera1 filed a demurrer to the plaintiff's corn- 
plaint, which, upon the hearing of the case in  the court be- 
low, was overruled, and the defendant appealed. 

Nessw. J. W. Hinsdale a n d  John Devereux, J r . ,  for plaintiff: 
Attorney- General, for the defendant. 

SMITH, C. J. The fscts contained in the complaint and  
admitted in the  demurrer upon which our  interpretation is 
demanded are  these : 

I n  the month of April, 1862, Fred. Fisher,' Daniel M. 
Barringer,  of whom two of the plaintiffs are successors, and 
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' \Villiarn S. Mason, the other plaintiff, as trustees under the 
will of one Josiah Ogden Watson, and in  execution of the 
trusts therein declared, heId five several bonds of the state, 
each in the sum of five thousand dollars, which had ma- 
tured in  January preceding. 

At the time first mentioned, the said trustees delivered 
tnree of the bonds to the treasurer then in  office and acting, 
and received from him a certificate or acknowledgment e n  
titling them to other bonds of like amount instead. 

I n  October of the same year the certificate was returned 
and the t h e e  several state bonds provided for, issued in  
place of the first, were delivered to the trustees, bearing i n -  
terest at  the higher rate of eight per cent. per annum, and 
bearing date on March 1st previous, numbered respectively, 
91, 206, 207. These surrendered bonds remain in  the 
treasurer's office in custody of the defendant, the present 
incumbent. 

The  exchange was made, as a renewal of the public in-  
debtedness, for the reason that there were no good funds 
which could be used in payment a t  the time, and for no 
other consideration, nor was the transaction meant in any 
way to aid the state in its then pending struggle with the 
federal government to separate i t  from the Union. 

The  plaintiffs demand of the defendant the re;toration of 
these original state bonds, in order to their being funded 
under the provisions of the act of March 4th)  1879, (ch. 98) 
extended by the act of January 16th,1883,'(ch. 6) if they are 
still in the treasury and can be produced, and, if not, that 
the treasurer be required to issue to them, such as are au- 
tllorized by the said acts in  case the said surrendered bonds 
had always remained in their hands, and no such exchange 
made. 

Upon the hearing the court overruled the demurrer with 
permission to the defendaut to answer the complaint, and 
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from this judgment the appeal is laken to this court. The 
correctness of this ruling is the question before us. 

T h e  defendant is but the custodian of the surrendered 
bonds, having bad no personal part in the transaction by 
mhicll they passed into the possession of his predecessor. 
and the substantial object aimed a t  in the suit is to have a 
judgment declaring the validity of the surrendered public 
securities as if no exchange had been made, and to estab- 
lish t,he state indebtedness under them as still subsisting, 
and  the return of the evidences thereof. The  state has a 
direct interest in this issue, since, if redelivered, the state 
may be deprived of the right to cancel them, and thus  ex- 
tinguish the obligations of the covenants. 

The  judgment demanded is that these returned securities. 
notwithstanding the voluntary acceptance of others, sub- 
stituted i n  their place, subsist in  unimpaired force and im- 
pose a liability still upon the state. 

That  this is an assertion of a claim against the state, and 
a n  effort to enforce i t  as suclb, in a n  action to which the state 
is not and cannot, be made a party in the jurisdiction i n -  
voked, is too manifest to require argument i n  its support. 
T h e  proceeding finds no sanction in  the rulings in Osborne 
r. Bank of the United States, 9 Wheat., 738, and otlier cases 
recognizing the principle there laid down ; and " original 
jurisdiction to hear claims against the state" is under the 
constitution confided exclusively to the supreme court. 
Const., Art. IV, S 9. 

The  state is an  essential party to the controversy which 
involves its continuous responsibility upon the bonds, and 
should have an opportunity to contest the obligation. 

An action very similar, differing merely in the fact that 
the bonds were taken up  with an  issue of state treasury 
notes instead of the issue of other bonds, was before this 
court in the exercise of the original jurisdiction conferred 
by the constitution, in Rand v. State, 65 N. C ,  194, thus 
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recogniziug the proper tribunal to entertain and pass upon 
the claim. 

There is no cause of action shown against the defendant, 
and in refusing the plaintiffs' demand he  is but discharging 
an  official duty in tlie safe keeping and preservation of these 
papers of the state. 

There was error in  the judgment overruling the demur- 
rer and it  must be reversed, the detnurrer sustained and the 
action dismissed. 

Error. Reversed. 

XPU'DREW STME, Adm'r, 3-. J. N. BUNTING and others. 

Oficial Bond of Clerl;, liability of before and since The C'ode- 

Rece.iver. 

The sureties on a clerk's official bond, executed before THE Com: 
went into effect, are not liable for a default of their principal in 
the managenlent of a fund which came into his hands as receiver 
where the order of appointment does not name him as clerk. But  
such bond, under THE CODE, 3s 72, 1585, protects interests con- 
fided to clerks when appointed receivers. 

(IVilnzi?zgton v. Nutt, 80 N. C., 265 ; Eew v. Braixloi~, 84 N. C., 128: 
Rogers v. Odom, 86 K. C., 432, cited and approved.) 

CIVIL ACTIOS, tried a t  Fall  Term, 1884, of WAKE Supe- 
rior Court, before Gudger, J .  

This  action was brought in the name oi the state on rela- 
tion of the plaintiff administrator, upon the official bond 
of the defendant, executed wl~eri he was clerk of the supe- 
rior court. The  case was heard upon exceptions to a 
referee's report, and from the  ruling and judgment of the 
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court below the plaintiff appealed. The facts apfiear in the 
opinion here. 

Nessrs. Strong & Swedes and Pace (1;. Bokcling, for plaintiff. 
JIessrs. John Devereus, h. and ,I. TV. Hi?zsdale, for defend- 

ants. 

SIIITH, C. J .  I n  an action pending in  the superior court 
of Wake, a t  fall term, 1869, prosecuted by the solicitor 
against H. A. Hodge, guardian to one Woodson Carpenter, 
{a lunatic and the present relator's intestate) for a n  account 
and  settlement of the trust estate under the statute, an in-  
terlocutory judgment was entered in  these terms : 

" This cause, coming oa to be heard upon the complaint 
of the plaintiff, i t  is ordered and adjudged that George H. 
Snow be appointed to take an account of said guardianship : 

L .  That  John N. Bunting be appointed receiver to take pos- 
session and manage said estate, subject to the orders of this 
court.') 

By virtue of the appointment the said receiver, then clerk 
of the court, by renting and otherwise, came into possession 
of a fund of several l~undred  dollars belonging to said luna- 
tic, to recover which the present action is constituted against 
said Bunting and the other defendants, sureties to his offi- 
cial bond, given to secure the faithful discharge of his du- 
ties as clerk, no bond having been required to secure the 
estate passing into his hands as receiver under said appoint- 
ment. 

Under an  order of reference a report was made showing 
to be in the hands of said Bunting the sum of $383.39 not 
accounted for, and for which he was liable to the relator. 
The referee also fiuds as  matter of law, that the official bond 
of Bunting as clerk, to anforce which the suit is brought, 
does not cover his liabilities incurred under the appoint- 
ment as receiver, and that  the sureties thereon are not re- 

4 
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sponsible for the default, so that while the relator is entitled 
to judgment against Bunting personally, he canuot recover 
against his said sureties. The  relator excepted to the ref- 
eree's conclusion of law in regard to the obligation of the 
sureties, which being overruled and  judgment rendered in 
favor of the sureties, the relator appeals. 

T h e  only question presented for solution is, whether the 
lunatic's estate is protected and secured by the official bond 
of the clerk, upon whom, without naming liim as such in 
the order of appointment, the office was devolved, and 
whether his sureties undertake for this default. 

The  statute in force when the bond sued on was given, 
and with whose provisions, as stated i n  the complaint, we 
assume that  it conforms, directs the condition to be that " he 
shall account for and pay over according to law all moneys 
and effects which have come or may come into his hands 
6y virtue or color of his ofice, and shall diligently preserve and 
take care of all books, records, papers and property which 
have come, or may come into his possession by  virtue or color 
of h i s  ofice, and shall in all t l~irigs faithfully perform the 
duties of his qfice as they now are or thereafter shall be pre- 
scribed b y  law." 

The  words used in the concluding clause we have inter- 
preted in Tt'ilmington v. Nutt, 50 N. C., 266, as contemplating 
the  future annexation of sucli other duties as are germane 
and  appropriate to the office itself, inclusive cf such as lie 
along the shadowy line which marks the distinction be- 
tween those that are, and those that are not of that character. 

The  terms of the condition measure the obligation as- 
sumed in  respect to moneys and effects oficially received, as 
being limited to such as pass into the clerk's hands "by  
virtue or color of his ofice," and as a security for these only. 
The  form of the bond as  prescribed in THE CODE, $72, much 
enlarges the scope of the obligation, by adding to the words 
quoted, "or under an  order or decree of a judge, even 
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though such ord& or decree be void for want of jurisdiction 
or other irregularities ; " but this provision is prospective, 
applying to bonds thereafter entered into, and does not 
effect the responsibilities of the bond now in suit. 

I n  v. Brandon, 84 N. C., 128, in a sirniltir proceeding 
the  clerk of the court, without being designated in  his of i-  
eial calmcity, was appointed receiver, and the estate of 
infants committed to his management,and i t  was held that 
the appointment was personal and the clerk's bond was not 
chargeable with his defalcation or waste ; and this, mainly 
for the reason that  the duties devolving upon a receiver 
differ t ~ o  widely from those resting upon the clerk and 
involve such wide responsibilities as not to be deemed to 
have been in contemplation of the provision of the bond 
that  takes i n  newly imposed clerical duties. The  opiniou 
proceeds upon the groulld that the clerk is not mentioned 
i n  the statute, but  the appointment is to be " of some dis- 
creet person," while in the cases i n  which official liability 
is incurred, the officer is specially mentioned i n  the acts to 
whom the duties required may be assigned, arid who acts 
in his official cl~aracter, named or not named ill their per- 
formance. 

I n  the later case of Rogers v. Odonz, SG N. C., 438, while 
numerous authorities are referred to distinguishing between 
the functions exercised by these respective judicial agencies, 
and i t  is held that  the clerk's bond was not responsible for 
funds, not under the control of the court when committed, 
to the custody of the clerk, (appointed a receiver and so 
named in the order), in the opinion i t  is intimated that  it 
might be otherwise if the fund was then under the control 
of the court. 

I t  may be observed that  while such a burden, as might  
sometimes be imposed upon the clerk, as in  case of a dis- 
solved corporation with large resources, and others not now 
uncommon, might, if the estate is wasted or impaired by 
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negligence, absorb the penalty of the bond and leave suitors 
and others unsecured and injured by these officers' miscon- 
duct or loss, the difficulty would be wholly obviated by re- 
quiring a bond from the receiver in amount adequate' to 
afford compensation for persons injured by misconduct in 
the receiver, while the clerk's bond would be unimpaired 
and remain a full security against loss from his default. 

I t  can scarcely be presumed that the sureties to such a 
bond executed i t  with an  understanding that iuterests, some- 
times so cornplicated and vast, might be committed to the 
officer for the faithful management of which they were to 
become liable, where the condition is confined to moneys 
and effects or papers passing into his hands, '. by virtue or  
color of his office," arid the proper duties of the oflice are 
so many and so varied. 

The  general assembly, however, have seen fit  to remove 
this source of controversy by adding to the words we have 
quoted, " or under an  order or decree of a jildge even though 
such order or decree be void for want of jurisdiction or 
other irregularities," (section 72,) and by prefixing to the 
words " some discreet persou," the words " clerk of the 
superior court, or." (Section 1585.) 

These changes seem to indicate the legislative intent to 
expand the scope of the clerk's bond so as to take in and 
protect the interests confided to his keeping under the ap- 
pointment of a receiver, and sue11 will be the extent of the 
obligation entered into by the clerk and his sureties in a bond 
executed since THE CODE went into operation. Of the wis- 
dom of dispensing with a separate bond from a receiver 
and adding his to the responsibilities of the clerk, we have 
nothicg to do;  but as the law existing and in  force when 
the present bond was given does not have such effect, in  
submission to the rule already adjudged we must hold the 
sureties, defendants, exonerated from responsibility for the 
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default of the clerk. There is no error and the ruling must 
be affirmed. I t  is so adjudged. 

No error. Affirmed. 

R. W. TVHARTOS, Adm'r, I-. TV. A. GATTIS and others. 

Refe~ence- Costs-Discretiorzccry Power. 

I. Where a reference wab made upon demand of one of several de- 
fendants in his answer, the admission of the allegations in the 
complaint by another of the defendants will not relieve the latter 
f r o n ~  paying his proportionate part of the costs of the reference. 

2.  The court intimate that the mode of apportionment of costsamong 
persons all liable, is a matter of discretion in the judge below. 

( 7TTct71 r. Co/5itzgto?a, 76 N. C.. 150, cited and approved.) 

CIVIL ACTION, tried upon exceptions to a referes'j report, 
a t  Fall Term, 1SS4, of WAKE Superior Court, before 
Gudger, J .  

The  demand in the answer of one of the defendants was 
for a reference, kc.,  and tile order for the same was made on 
motion of the plaintiff's counsel. The defendants appealed 
from the judgment rendered in the court below. 

No counsel for plaintiff. 
iXessrs. Gatling S: Whitaker 

fendants. 
8 and Armistead Jones, for de- 

S ~ T H ,  C. J. The defendant Rledsoe being indebted to 
the plaintiff's intestate, David M. Carter, in a large sum, 
evidenced by notes under seal, with his wife, executed a 
deed of mortgage to the intestate, conveying the various 
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tracts of land nlentioned and described in the complaint for 
the security and payment of said notes. Subsequently the 
said Bledsoe sold a part of said lands to his co-defendants, 
W. A. Gattis, J, A. Jones and D. J. Ellis, (associated in  bus- 
iness under the partnership name of Gattis, Jones $ Ellis) 
taking their notes for the unpaid purchase money, and a 
reconveyance by deed of mortgage of the same part of said 
land to said Bledsoe for their security. 

The notes of Gattis, Jones & Ellis were afterwards assigned 
by said Bledsoe to theintestate as a further collateral security 
for his own indebtedness. 

Numerous payments have been made upon said indebted- 
ness, which are set out in  the complaint and admitted in 
the answer of Gattis, Jones (55 Ellis, while the answer of Bled- 
soe and wife insists upon a larger amount of credits than 
those enumerated in the complaint which ought LO be ap- 
plied to his indebtedness, and also asserts that  Inore is due 
upon the collateral securities which should go in further 
reduction. H e  (Bledsoe) then de~nands  an  inquiry, and, a s  
a means of ascertaining what is due from the said Gattis, 
Jones & Ellis, and from himself to the intestate's estate, that 
c reference be ordered. 

The  referee has reported the sums due upon these sepa- 
rate classes of securities, after, i t  would seem, much and 
complicated labor and computation in adjusting the nu-  
merous payments to the many notes due, and ascertaining 
the relations and liabilities of the defendants, as measurcd 
by the computation allowed without objection as to its 
amount. 

The  reference was made at  the instance of the plaintiffs, 
and the costs thereof were p r o ~ e r l y  adjudged against the 
defendants, and the appeal is f & n  so much thereof as ap- 
portions this sum in equal parts betm-een the defendant 
Bledsoe and the defendants Gattis, Jones & Ellis, the latter 
insisting that they should be taxed with no part of the 
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amount, inasmuch as they admit the allegations of the com- 
plaint, and, as to them, no inquiry by reference was neces- 
sary. 

I t  is quite obvious that the services of the referee were 
advanlageous to all the defendants, if indeed not indispen- 
sable to a proper understanding and adjudication of the 
case; and  we see no reason why the results in  the particuIar 
mentioned should control in the disposal of this item of 
costs. The  plaintiff incurred them as necessary in  arriving 
at  thc resultant indebtedness of all the defendants to the 
intestate's estate, and this burden should be borne by them 
as much as the other costs. Wall v. Coeinglon, 76 N. C., 150. 
If the mode of apportionment was open to review by appeal, 
and not a rnatter of discretion in the judge, as we are dis- 
posed to think the apportionment atnong persons all liable is, 
in  the absence of any express legislative dedaration on the 
subject, we should not feel at  liberty to revise and modify 
the order made, as in our opiniou i t  is just and proper. 

There is no error, and this will be certified to tbe superior 
court of Wake. 

S o  error. Affirmed. 

' W. W. ThSS and others r. PEOPLES' BUILDIKG S- LOXK 
ASSOCIATION and others. 

Pleading, zol~en new party i s  brought in- Waiver- Judgnzeni, 
irregular., may be set aside. 

1. Where a conlplaint was filed against the defendant, and in the 
progress of the action another party defendant is brought in. the 

:* SMITH, C. J., did not sit on the hearing of this case. 
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colnplaint lnust be amended or another complaint filed as to him. 
unless he waive his right to the same by answering the original 
complaint. 

2 ,  A judgment by default for want of an  answer, where no com- 
plaint is filed against such new party, is irregular and may be set 
aside a t  any time. 

(Keato?~ v. Rui7Xs. 10 Ired., 381 ; DkF; r. iPfcLait~-ii~, 63 K. C., 185 ; 
Cousles v. Hayes, 69 N. C., 410; Leccch v. Railronc7, 65 K. C., 486; 
T'icA v. Pope, 81 S. C., 22, cited and approved.) 

APPEAL from a n  order, setting aside a judgment, granted 
at Fall Term, ISS4, of WAKE Superior Court, by Gudger, J. 

The summons i n  this case was made returnable to fall 
term of 1877 of the superior cocrt of Wake cou~lty. At  
that  term the plaintiffs filed the complaint, but the defend- 
ants, first made parties defendant, did not file any  answer 
a t  that term or afterwards 

At spring term, 1878, the plaintiffs moved for leave to 
make additional parties defendant, naming them severally, 
and among them are the parties who moved to set aside the 
judgment presently to be mentioned. The  court granted 
the motion, and ordered '. that the sumlnons and complaint 
be amended accordingly, and that the clerk issue summons 
to s~i id parties." Accordi~~gly,  a summons was issued and 
executed and the additional parties therein named were 
commanded to appear in court "on the 4th Monday in 
June, lSiS, and answer the complaint which will be deposited 
in the ofice of the clerk of the superior court of said county 
within the time prescribed by lam, and let the said defend- 
ants take notice, that if they fail to answer the said com- 
plaint within the time prescribed by law, the plaintiffs will 
apply to the court for the relief demanded i n  the corn- 
plaint." 

The  plaintiffs failed to amend the complaint filed, or to 
file any  amended or additior~al complaint. 

Afterwards, a t  February term, ISSO, the court gave " judg- 
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n ~ e n t  by default" ill favor of the plaintiffs, " according to 
their complaint against the defendants, holders of cancelled 
shares," &c. 

It does not appear that any further action was taken until 
augus t  term, 1SSl. At  that  term the parties named in the 
order of the court set forth below, moved to set aside said 
judgment by default as to themselves, on the ground that 
the plaintiffs had filed no complaint as to them, and they 
were not called upon or bound in  law to answer the com- 
plaint originally filed a t  the appearance term. The  motion 
thus wade was continued from term to term un t i l  the Au- 
gnst term, 1884. At that term the court made this order: 
" Theo. H. Hill, S. W. Whiting, WD. G. Upchurch, Bennett 
Smedes, C. F. Allen, J. C. Blake and T'. Ballard, having 
moved to set aside the judgment iu the above entitled ac- 
tion as to them, the motion is allowed, and the said judg- 
ment is set aside as having been irregulbrly granted, and 
the defendants are allowed till the following term of the 
court to answer any complaint the plaintiffs may file against 
t h ~ t n . "  From this jndgment the plaintiffs appe~led .  

J l e s s m  Hayzcood & Hay tcoocl and Gatling (t It'll ilal~ev, for 
plaintiffs. 

X e s s ~ s .  f i l ler  K: Snow and E. 7.. fimith, for defendants. 

XERRIJIO~, J., after stating tlle case. I t  wil l  be observed 
that the rnotion to set aside the judgment in this case, was 
not based upon alleged " mistake, imdvertence, surprise or 
excusable neglect," on the part of the appellees, but upon 
the ground of its alleged iwegtdarity. 

An irregular judgment may be set aside at  any time 
within a reasonable period, this depending on the circum- 
stances of the case, and the party complainiug is not bound 
to move in such respect within a year next after i t  has beel; 
entered, as in  case of " mistake, inadvertence," &c. 
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Vass 1.. BUILDIKG ASSOCIATION. 

An irregularjudgmen t isone given contrary to the method 
of procedure and the practice under it, allowed by law. -4s, 
if judgment should be given against an infant, no guardian 
having been appointed or appearing to represent him and 
take care of his interests i n  that behalf; or, where the court 
gave judgment without the intervention of a jury in a case 
where the party complaining was entitled to a jury trial and 
did not waive his right thereto : or, where la judgment was 
prematurely entered by default; or, where i t  was the 
duty of the plaintiff to give notice of the taxing of costs, 
and failed to give such notice, and took judgment. I n  
such and  like cases, the judgment is irregular, and upon 
proper application of the party injured the court would set 
i t  aside for scch irregularity. I<eaton v. Balks, 10 Ired.. 
381; Dick v. ilfclaurin, 63 N. C., 185; C'ozcles v. Hayes, 69 
N. C., 410; Freeman on Judgments, 5 97. 

Then,  is the judgment in  question irregular in  a material 
respect? We think it i s ;  and that is so because i t  was 
without any proper pleading on the part of the plaintiffs 
that  put  the appellees to any defence they might be able 
and see fit to make. 

Regularly, a civil action must be corninenced by a sum- 
mons, and  the defendant is summolled to appear a t  the next 
ensuing terrn of the court after its issue, and " answer the 
complaint of the plaintiff," and he is notified in the surn- 
mons, " tha t  if the defendant shall fail to answer the com- 
plaint within the time specified, the plaintiff will apply to 
the court for the relief demanded " in  the complaint. THE 
CODE, $5 200, 213. The  plaintiff must file his complaint in  
the clerk's office on or before the third day of the term to 
which the summons is nlade returnable, the defendant 
having been sun~moned ; and a t  the same term, the com- 
plaint being filed, the defendant must appear and demur to, 
or answer it, and the plaintiff must a t  that  term join issue 
upon the  demurrer, or reply to the answer, as the case may 
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require, and the issues raised by the pleadings must stand 
for trial a t  the next term thereafter. T H E  CODE, % 206, 
207, 205. This, of course? is subject to the power of the 
court to enlarge the time for pleading and make all proper 
orders in  respect thereto. 

These provisions of THE CODE plainly contemplate that 
i n  the orderly course of procedure, the plaintiff shall, upon 
bringing the  defendant into court, plead, that  is, file a com- 
plaint setting forth in apt terms his cause of action against 
the defendant, so that the Iatter may know what it is, and 
consider whether he will admit the same, or it1 any proper 
way make defence thereto. The  plaintiff must plead a t  the 
appearance term, or else, a t  that or a subsequent term, in 
the absence of a complaint, the defendant lxay move for 
judgment of ?ton pros. 

Ordinarily the complaint filed appiies and has reference 
only to the party or parties before the court a t  the time of 
filing it. They are required to plead a t  the appearance 
term, or judgmerit final for want of a proper pleading, 
may in some cases be taken against them, and in others an 
interlocutory judgment may be taken. 

The  plaintiff may obtain leave in a proper case, to make 
additional parties defendant. If such parties are rnade after 
the complaint shall be filed, the plaintiff must obtain leave 
to amend his complaint, filed in such way as to make i t  
apply to and require new parties to demur to or answer it, 
when tlley come into court;  or when they appear an 
amended cotnplaint must be filed, setting forth the plain- 
tiff's causeof action as to them, or requiring them, by proper 
averments, to answer the complaint already filed. The  
plaintiff must proceed against the new parties by a p'roper 
pleading before he can movc for judgment by defauIt, f i n d  
or interlocutory, against them;  and if he fails to plead as 
to such new parties at the term a t  which they appear, they 
may a t  that,  or a subsequent term, in the absence of an 
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amendment of the complaint filed, or an amended com- 
plaint, or an order of the court requiring them to answer 
the complaint filed, move for judgn~ent  of non pros. as  to 
themselves. While new parties may be made a t  almost 
any  time in  the progress of the action, they must be made 
in  such apt way as to properly charge them by the plead- 
ings, particularly where relief is demanded against them. 
This  is necessary, to the end that the new party to the ac- 
tion may learn with reasonable certainty the cause of action 
against him, and have opportunity to make defence. 

The  views we have thus expressed are warranted by a just 
construction of the provisions of THE CODE in respect to the 
pleadings in actions, and as well by principles of common 
justice. Every party to an action should be able to see and 
learn from the record his relation to it, either by some ap- 
propriate pleading or some pertinent order of the court. 

In  this action the plaintiff a t  first sued certain defendants, 
who were duly served with a summons. At the appearance 
term he filed his complaint, alleging his cause of action 
against the defendants then before the court ; a t  that term he  
obtained leave to makeadditional parties defendant; a sum- 
mons was issued as to them ; they were summoned to ap- 
pear and "answer the complaint, which will be deposited i n  
the office of the clerk," &c., and were notified i n  the suni- 
mons " tha t  if they failed to  answer the said con~plaint 
within the time prescribed by law the plaintiffs will apply 
to , the court for the relief demanded in the complaint.', 
They did appear, but the plaintiff did not amend the com- 
plaint filed so as to ernbrace them and let them plead, if 
they saw fit to do SO; nor did he file an amendment, or in-  
deed any complaint as to them. As he did not, they might 
have moved for judgment of non pros. as to themselves, but 
they failed to do so, and the plaintiff moved for and ob- 
tained judgment by default against them as if they had 
been served with a complaint, or an amended con~plaint,  
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or had been required by a proper order ol' the court to ac- 
cept the complaint as applicable to them. 

I t  was said on the argument that they were in  court, and 
so they were, but the plaintiff had not pleaded as to them, 
nor was there anything in the pleadings in  any way alleged 
against them as parties defendant. They h,zd been notified 
that  a complaint would be filed, and had the right to ex- 
pect one would be. Besides, the order of the court allowing 
the new parties to be made, required that the "summons 
and complaint be amended accordingly," that is, so as to 
embrace and charge the new parties with the complaint 
filed. 

According to the course, the practice, an2 the express 
order of the court, tlie appellees had the right to expect ancl 
require a proper pleading on the part of the plaintiffs, so 
that they might make defence, if they saw fit. They were 
not bound to take action until this should be done. And 
as the judgment by default was taken in the absence of a 
necessary and orderly pleading on the part of the plaintiffs, 
i t  is irregular. 

While the orderly and regular course of procedure and 
practice is such as we have indicated, a party may, and 
oftentimes does waive his right to have sotrcthing done in 
the course of tlie action by the appearing party. When he  
can and does waive such right, he will be concluded as cer- 
tainly as if the course of action had been in all respects 
regular. As if, in  this case, the appellees had answered the 
cor~~pla in t  filed, without any amendment to it, or any  
amended complaint; or, if they had done some act showing 
tlieir purpose to waive a further pleading on the part of the 
plaintiffs, or to make defence, in such case they would have 
been concluded. But such wniwr must appear. There is 
nothing in the record before us that indicates such waiver. 
It does not appear that anything was done in the action 
after tile appearance of the appellees, except the taking of 
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the judgment, until they tnoved to set i t  aside for irregu- 
larity. They submitted to no action on the part of the 
plaintiffs, and did no act themselves that could be reasonably 
construed to be a waiver of their right to plead. Under 
the circumstances of the case we think the court properly 
set the judgment aside. 

On the  a r g u m e ~ t ,  the appellants' counsel relied upon the 
cases of Leach v. Railroad, 65 N. C., 486 ; and Vick v. Pope, 
S1 N. C., 22. These cases decide that a judgment is not 
void because no co~nplaint  was filed, the defendant being 
before the court;  and they and other similar cases rest on 
the ground that tbe defendant may waive the complaint and 
confess judgment, or co:lsent to it, but this does not imply 
that  the regularity of procedure and pleading may be dis- 
pensed with where a party in apt  titne insists upon the same. 
It is n false notion entertained by some of the legal profes- 
sion, that  the C'ode-system of procedure is without order 
or certainty, and th8t any  pleading, however loose and ir-  
regular, may be upheld ; on the contrary, while it is not 
perfect, i t  has both logical order, precision and certainty 
when it is properly observed. Bad practice, too often tol- 
erated and encouraged by the courts, brings about confusion 
and unjust complaints against it. 

The  record presents no question as to the characler of 
the cause 'of action, and although this was hinted at i n  the 
argument for the appellees, we are not called upon to express 
any  opinion in that respect. 

The judgment must be affirmed. Let this opinion be 
certified according to law. 

No error. Affirmed. 
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A. K. CLEMEKTS v. 31. A. ROGERS, Ex'x, and others. 

1. Where in a suit for a legacy it is made to appear either by the 
co~rjplaint or the adi~~issions in the answer that  there is no neces- 
sity for retaining the fund by the executor (such as outstanding 
debts, assets not collected, &c.), the court may, within the two 
years after the qualification of the executor, adjudge the payment 
of ltgacies. THE CODE, 5 1512. 

2. The objection of the defendant, that  the action was brought 
with the two years, and that there was no allegation in the com- 
plaint why the court should adjudge a payment before the lapse 
of the two years, is waived by his filing an answer to  the merits 
anll co:lbenting to have the case put upon the calendar for trial. 
The order dismissing the action is erroneous. 

(7 ucker v. Ealier, 86 N. C.. 1 ; Hobbs v. Craige, 1 Ired.. 332; Turnage 
v. Tu~nuge, 7 Ired. Eq., 127, cited and approved.) 

CIVIL ACTION, trietl a t  hlarch Special Term, 1854, of 
WAKE Superior Court, before Avery, J. 

T l l ~ s  ilct~on was brought to recover of the defendant as 
executr I x of hliiry A. Rogers, deceased, a legacy bequeathed 
to the I , la int~ff  by the will of the testatrix. The  case is 
sufficiel~tly stated in the opinion. 

The  plaintiff aiyealed from the judgment dismissing the 
action. 

lvessrs A. 41. Lewis & Son and Strong &. Snzedes, for plaintiff. 
Alessr~. D. G. Fowle and  E. C. Srriith, for defendant. 

ASHE, J. The  defendant, wheu the cause was called for 
trial by jury, according to the calendar previously set by the 
court, moved to dismiss the aciion, because it  appeared that 
the action was brought within two years from the qualifica- 
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tion of the defendat~t  executrix, and there was no allega- 
tion in the cotnpldit~t u t ~ d e r  section 15 i 2 of THK CODIT of 
Nortlj Carolina why the court s l~ouid atljudge a jw! metit of 
said legacj h f o r e  the lapse of two years  iron^ said qualifi- 
cation as executrix. 

T h e  court 11ttld tha t  some reason should have appeared, 
such s s  that  there was no indeb tednes~  of the est;ite of the  
said Mary A. Rogers, o r  t h a t  for some re'isot~ stated ill the  
cornplxil~t a ful l  cr partial settlement o t  the estate c.ould be 
made by the executrix,  and offered to t~llow the pia iut~ff  to 
amend his corn plaint upon the p a y l n e ~ ~ t  of all tlle costs tha t  
had accrued in the  action, but the  lilaintiff de(:lined to 
amend upon the  terms offered, and thtlrefore the  court ad- 
judged that the action be dismissed. 

However i t  rrlay be upon a proper cc,ustruction of section 
1512, as to whether a reason should be itssigned in  the  cc In- 

plaint why the action was ccimrnenced u i thin two years after 
tile qualification of' the executris,  we a:e of the oplrllol~ that 
objection has been waived by the clefelidant in  the present 
action. T h e  defenda~j t  filed an atjswtx to the  complaint 
upon the merits, consented to ~ u t  the  case upon tlre calen- 
d a r  for trial, and after the  case has bren pending for two 
years in court, takes the pldinbiff by surprise with a motion 
to dismiss. 

Under  section 239 of THE CODE, the  defeudant may de- 
m u r  to the complaint on the ground tllat the court Iriis no 
jurisdi",tlon c f the  person of the defet~dant ,  or of the sub- 
ject of the action, and,  " that  the corn~tlaiut does not state 
farts sufficient to constitute a cause of action." All other 
onje&orls except these are  wdived unlt>;s they be taken by 
d e ~ v ~ u r r e r  or answer, ( 5  24%) and  the$(. objections m a j  be 
taken by demurrer  a t  any  time, even l i i  this court. Tucker 
v.  Baker, 86 N. C., 1. 

But  the c o ~ n f ) l a i n t  here does set forth a cause of action, 
aud the only objectiou to it  t h a t  can Le urged is that tbe  
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action was prematurely commenced, which is a matter of 
defence, which should have  been set up  by the  defendant i n  
the  answer, as, tha t  t h e  assets have not  been collected ; tha t  
there are  large outstanding debts against t h e  estate; a n d  
t h a t  i t  is involved in  litigation,so that  i t  wouId be impossible 
to know how tnuch of t h e  assets would be applicable to the  
payment  of legacies. These a re  matters of which the  leg- 
atees o r  n e s t  of k in  cannot be presumed to know, b u t  they 
a re  matters peculiarly within the  knowledge of the  execu- 
tor o r  administrator. 

T h e  section (1512) relied upon by the defendant i n  sup- 
port of his  motion is only a legislative affirmance of t h e  
law as i t  existed before TEE CODE. I t  read(;: " I t  shall  be  
i n  the  power of the  judge or court, on petition or action, 
within two years from the  qualificatiou of a n  e x e c u t ~ r ,  ad-  
ministrator or collector, to adjudge t h e  payment in full o r  
partially,  of legacies and distributive shares, on such terms 
as t h e  court sllall deem proper, uhen there siiall b c ~ o  necessity 
for retaining file jund." This  is substantially whal J u d g e  
GASTON said upon this subject in H o b b ~  v. C1i.nige, 1 Ired., 
332. H e  there said:  " Tile act of assembly (Revised Code, 
ch. 46, 5 18,) making  i t  obligatory on executors to settle t h e  
estate a t  t l ~ e  end of two yeais after their adn~inis t ra t ion 
shall have begun, does not  authorize them to defer the  set- 
t lement until  that t ime without necessity. And i t  is corn- 
petent to those interested to file their bill or present their  
petition for such a settlement, as soon as they th ink  proper, 
t h e  proceedings upon such bill or petition being under  the  
control of the  court." And  in  l i trnnge v. Thnage ,  7 Ired. 
Ey., 127, where the  decision is of the  same import,  the  court  
say tha t  the  allowance of two years by the statute to execu- 
tors a n d  administrators to settle estates, was intended as  a u  
indulgence to them and  was by no means intended to con- 
fer o n  the  residuary legatee the  r ight  to have the  fund p u t  
out a t  interest for h i s  benefit. T h e  statute thus  construed - 

3 
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by Judge GASTON is substant i~l ly the same as section 1488 
of THE CODE. Each provides t ha t :  " No executor or ad- 
ministrator shall hold or retain in his hands more of 
the deceased's estate than amounts to his necessary 
charges and disbursements, and such debts as he shall 
legally pay, but all such estate so remailling shall, imme- 
diately after the expiration of two years, be divided, deliv- 
ered and paid to such person as the same may be due by 
law or the will of the deceased." 

Under the provisions of section 1512, t lle proceedings are 
as much under the control of the court, as under the for- 
mer statute; for i t  provides that the court may within the 
two years adjudge the payment of the legacies and distrib- 
utive s l~ares in full or partially upon such terms as it shall 
deem proper, when there shall be no necessiiy for retaining the 
ft11zcI. 

Tlie courl is empowered to adjudge the payment of the 
legacies, kc.,  whenever i t  is made to appear that there is 
no necessity for retaining the fund ;  and i t  can make no 
difference whether that information is derived from tlle 
complaint or the admission in the answer. 

I n  this case it is clearly shown by the complaint and ad- 
missions in the answer that there was 110 uecessity for re- 
taining the fund. 

It is alleged in the complaint that the estate of t l ~ e  de- 
fendant's testatrix was solvent, and that there were large 
amounts in  her hands due to the plaintiff. And the de- 
fendant admits the solvency and that  there was the sunl of 
about $3,500 in her hands belonging to the testatrix, and 
she does not allege that there are debts or charges upon the 
estate to be paid. I t  is thus clearly made to appear to the 
court that  there was no necessity for retailling the fund. 

Our conclusion, therefore, is that  there is error. Let this 
be certified to the superior court of Wake county that further 
proceedings may be had. 

Error. Reversed. 
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CHARLES WHITE T. THOMAS D. HOLLY and others. 

Contract tu convey land must be registered-~videlrce. 

Contracts to  convey land are not available in law and cannot be 
admitted in evidence in an  action for specific performance, until 
proved and registered. THE CODE, § 1245. 

(Eclwa~ds v. Thompson, 71 N. C.,  1'77; J!hazcney v. Cro'i.olr~eZl, 84 N. C . .  
314, cited.) 

CIVIL ACTION tried a t  January  Special Term,  1884, of 
BERTIE Superior Court, before Avery, J. 

T h e  defendants appealed from the  judgment  of the  court 
below. 

ilfessrs, iThllen &. Moow for plain tiff. 
Yo counsel for defendants. 

MB&IJION, J. T h e  plaintiff brought this  action to com- 
pel specific perfomlance of a contract i n  writing whereby 
the  defendant, Holly,  agreed to convey to the  plaintiff the 
land mentioned in the  complaint. To  prove t h e  contract as 
alleged, t h e  plaintiff pu t  in  evidence two receipts of different 
dates for certain cotton, the  agreed price of which was, by 
the  terms of the  receipts, " t o  go, as pa r t  payment,  on the  
price of land he ( the  plaintiff) lives on," signed by the de- 
fendant  Holly.  

T h e  defendants objected to the  admission of these receipts 
as  such evidence, assigning as  ground for their  objection, 
t h a t  they had not been proved a n d  registered according to 
law. T h e  court overruled the  objection, t h e  receipts were 
received as evidence, and the  defendants excepted. 

Whatever  may  have been the state of the  law i n  respect 
to the  admission of such contract without registration before 
THE CODE went into effect, i t  is very clear, tha t  all  contracts 
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for the conveyance of land  nus st be  proved and registered be- 
fore they can be used as evidence i n  actions like the present 
one. They are  now put  on the same footing with deeds for 
real estate, as evidence, and  cannot be admitted as such, 
until  proved and registered. 

THE CODE, § 1264, requires that - 'all  contracts to sell or  
convey any  lands, tenen~ents  or hereditaments, or  any  inter- 
est i n  or concerning them, and  a11 leases required to be put  
in  writing, upon due proof or acknowledgment thereof in  the 
rna~lner  in this chapter provided for the conveyances of 
lands, shall be registered i n  the proper county withiii two 
years from the date of such contracts or leases." 

If this were the  only statutory provision in respect to such 
contracts, perhaps they might be put in evidence without 
registration. Indeed, i t  has been said that  like contracts 
might be. Edzoads r. Tlzompson, 71 S. C., 177 ; ib'auney v. 
Crowell, 84 N. C., 314. EuL  TIIE CODE, $ 1245, provides tha t  
" n o  conveyance of land, nor contract to convey, nor lease of 
land for more than three year., shall he good and available i.12 

lnzu, unless the same shall he acknowledged by the  grantor 
or  proved on oath by one or more witnesses in  the manner  
hereinafter directed, and registered in the county where the 
land s l~a l l  lie within two years after the date of the  said 
deed ; and all  deeds so executed and registered shall  be 
valid, and pass estates in land without livery of seizin, 
attornment or  other ceremony whatever." 

I t  will be obseryed, that this section changes and  enlarges 
section 1 of chapter 37, Revised Code, so as to embrace con- 
tracts to convey lands, as well as conveyances for the  same. 
The  first section above set forth requires all such contracts 
to be proved and  registered ; the second provides tha t  they 
sllall not "be good and auailable in  law," until  and  unless they 
shall be so proved and registered, tha t  is, like an  unregis- 
tered deed, they shall not be received in evidence, or  ac- 
tively serve the purpose for which they are  created,.uutil 
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proved and registered. Registration does not give then1 
life, but efficiency ; i t  fits and renders them competent to 
be evidence of thenlselves, and to be enforced by the courts, 
if otherwise sufficient to serve the purpose contemplated by 
them. 

The  reeeipts put ill evidence by the plaintiff were the 
only written eJ idence of the contract, for the conveyance 
of land, he seeks to enforce. H e  insists that they sufficiently 
specify a contract i n  writing to entitle him to the relief he  
prays for. If so, they make u p  the contract, however brief 
in terms, and however inartificially expressed, that the 
statute requires to be proved and registered in  order to ren- 
der i t  'i good and available in  law." The  receipts must be 
proved and registered before the court can receive them as 
evidence and act upon them for the purposes of this action. 

There is error, for which a new triai must be awarded. 
Let this opinion be certified to the superior court of Bertie 
county to the end, that that court may proceed in the action 
according to law. I t  is so ordered. 

Error. Thzire de now. 

SORTH CAROLIPU'B STATE L I F E  INSURANCE CODIPAXT 3-. 

ORREPI' WILLIAMS. 

Cont~act-lnsurnnce-Agency-Power coupled with an interest. 

1. -4 contract between a life insurance company and its agent stipu- 
lated that the agent should receive as compensation 25 per cent. 
comnlissions on first year payments, and 5 per cent. on renewals. 
The company went out of business and assigned the policies 
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(secured through the efforts of the agent) to another company. 
which aesumed the risks; Held, that  the agency ceased, and that 
the contract does not confer a permanent right upon the agent to 
collect renewals and retain the 5 per cent. conlmissions. 

2. But where an agency is associated with an  interest, i t  cannot be 
. revoked by the principal to the detriment of the agent. What 

such an  agency is, stated by RJIITH, @. J. 

CITIL ACTIOX, corn~nenced before a justice of the  peace 
and  tried on appeal a t  Fal l  Term,  1883, of EDGECOAIEE Su-  
perior Court, before Shepherd, J. 

T h e  defendant was constituted a n d  became a n  agent of 
the  plaintiff company i n  t h e  prosecution of its business of 
life insurance. under  a n d  by virtue of a contract rnutual1:- 
entered into, and  in  these r ~ o r d s  : 

Memorandum of an  agreement between the  Sort11 Caro. 
l ina  State Life Insurance Company of the  one part, and 
Orren Williams, of Edgecombe county, N. C., of the other 
part ,  witnesseth : 

T h a t  the  said company has appointed the said Williams 
its agent  a t  Tarboro, K. C., for t h e  purpose of soliciting ap-  
plications for life insurance upon the  terms and  conditions 
following, to-wit : T h a t  upon premiums received for a l l  
k inds  of policies, except endowment policies of less than  
twenty years, the  said Williams shall  receive a commission 
of twenty-five per cent. on first year payments, and  five per 
cent. on renewals : a n d  tha t  upon endowment policies of 
less t h a n  twenty years h e  shall  receive a commission of fif- 
teen per cent. on first year  payments,  a n d  five per cent. on 
renewals: that i t  shall  be t h e  d u t y  of said Williams, on the 
first d a y  of each and every month,  to make to said company 
a detailed report of his  doings as agent,  a n d  to pay over all  
moneys tha t  may come in to  his hands  rightfully belonging 
to said company. 
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I n  witness whereof the parties have hereto set their 
hands, this 12th April, 1873. 

For  the Company : 
0. H. PERRY, Supervising Agent. 
ORREN WILLIAMS, Agent. 

I n  pursuarlce of the agreement, and in the exercise of his 
agency, the defendant collected and had it] his hands pre- 
vious to the bringing of the suit, of the funds belonging to 
the plaintiff, the sum of $109.85 not contested, which he 
ref~lses to pay, setting up  as a defence a counter.claim for a. 
larger amount  alleged to be due as damages under the pro- 
visions of the contract. 

The  plaintiff company, unable to successfully conduct its 
business, sold out arld assigned many policies, secured 
through the active efforts of the defendant, to another life 
insurance association, which assumed its responsil)ilities 
and  undertook to carry out the arrangen~ents  and contracts 
between the assured and the assignor insuring company, in 
like manner as the latter had undertaken. 

Since the transf8r and discontinuance of the functions 
of the plainliff, renewals have been effected upon two of 
the said policies through another agency employed by the 
assignee, the commissions on which a t  the rate specified in 
the agreement exceed the plaintiff's demand, and for this 
excess the defendant claims to be entitled to judgment. 

Upon the hearing on the appeal in  the superior court, 
judgment was recovered by the plaintiff for the amount of 
the claim and the defendant appeals. 

dlessrs. Walter Clad: and J. L. B.r*idgers, .fi., for plaintiff. 
-?IT. George Howard, for defendant. 

SMITH, C. J., afler stating the above. T h e  only question 
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presented is i n  reference to the construction of the contract 
of agency, and the rights of defendant thereunder. 

The entire structure of the agreement for the creation of 
the agency, while silent as to its duration, evidently con- 
templates a continued connection between the service to be 
rendered and the compensation provided therefor, and is 
terminable a t  the election of either party. I t  may be put an 
end to by the principal. Story on Agency, 5 463 ; by  the 
renunciation of the agent, 5 478 ; by operation of law where 
a n  incapacity in  either party to maintain the relation is 
brought about, 5 481. 

The  exception to the rule is where the agency is associated 
with an  interest, and then i t  is not revoked, nor revocable 
by the principal to the detriment of the agent. What  such 
a n  agency is, is thus explained by Chief Justice MARSHALL 
in the opinion in Hunt  v. R o z ~ s m a ~ r i c r ,  8 Wheat., 174, cited 
in brief of plaintiff's counsel : " JTe hold i t  to be clear," 
say the court, " that the interest which can protect a power, 
after the death of a person who creates it, must be a b  inter- 
est i n  the thing itsey. In  other words, the power mus t  be en- 
grafted o n  a n  estate i n  the thing. The words thernselves seem 
to import this meaning. A power coupled with an  interest 
is a power which accompanies or is connected with an  in- 
terest. The  power a n d  the interest are united in  the same 
person. Rut if we are to understand by the word 'interest,' 
an interest in  that which is to be produced by the exercise 
of the power, then they are never united." 

Tested by the rule thus laid down, i t  is manifest that 
vhen  the authority to insure ceases, the capacity of the 
agent ends also, and the relation of the parties terminates. 

Accepting this, the defendant claims compensation in  
damages for the withdrawal of the power to continue to act 
i n  the renewals, and measures his loss by the sum he  would 
have received as commissions had he been permitted to act 
i n  two renewals made since the transfer. 
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This contention involves the assumpt,ion that the contraot 
confers an absolute and permanent right to proceed with 
renewals when the original insurance was effected through 
the efforts and  instrumentality of the defendant, when h e  
can no longer act as agent in  making the renewals. 

Such is not the fair interpretation of the terms of the 
contract, which allows the specified commissions, as com- 
pensation for services to tbe company in the renewals, and 
necessarily ceases when the services cease. 

The  right to compensation is associated with a continu- 
ance of services, and  the compensation is the agreed measure 
of their value. TSThen the policy first issues, the per centum 
s?ecified becomes due, and on each renewal the reduced per 
ceritunl is allowed. Very manifestly the scope of the agree- 
ment conferring the authority is to provide the measure of 
remuneration for what the agent may do while he re~nains  
suc11, arid no further. He was not to be paid for renewals 
afterwards made, unless participated in by him vh i l e  in  
possession of authority to renew. Although r e n e a d s  are 
the consequence of the original contract of insurance, and 
in this partizular beneficial to the company, yet the full 
compensation given and accepted for this service is the 
t~venty-five per centum on the sum received, provided in the 
contract which creates the  agency and regulates its terms. 
This  is i n  our opinion a fair and reasonable interi,retiltion 
of the instr~ztnent, and the result is adverse to t11e counter- 
clai tn . 

It rnust be declared there is no error in the ruling and 
the judgment must be affirmed. 

No error. Affirmed. 
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LAY GAS NACHINE CODIP,ANY T. FALLS O F  NEUSE MAN- 

IUFACTURING COMPANY. 

Pleading, contpluint and answer. 

A complaint which alleges that a certain matter was within the per- 
sonal knowledge of the defendant, is not met by an:answer "that 
defendant has no knowledge or information sufficient to form 
beliefn in reference to it. The ruling of the court below that the 
answer admits the plaintiff's cause of action and offers no sufi- 
cient defence, is approved. 

CIVIL ACTIOS, tried at  March Special Term, 1884, of 
WAKE Superior Court, before Ave~y, J. 

The  complaint alleges and the answer admits thnt, about 
the middle of October, in the year 1881, the plaiutiff sold 
the defendant a certain machine for the generation of gas, 
a t  the list price of nine hundred and seventy-five dollars. 
subject to a discount or deduction of one-third of that sum,  
and  on the terms that the defendant should have it oil trial 
for uinety days, during which, if dissatisfied with its oper- 
ation, he could return it, and plaintiff would take i t  back. 
The  plaintiff further states that  about tht3 month of Feb- 
ruary thereafter he forwarded the machine to the defendant, 
who retained possession for more than twelve months there- 
after without making any complaint, and that  upon demand 
he  refuses to make payment. To this last averment the 
defendant replies that he " has no knowledge and no infor- 
mation suficient upon which to found a belief as to the  
time when complaint was first 1~1ade about the n~achine." 

The  defendant says that the ninety days mas to be corn- 
, puted from the time when he began to use the instrument, 
and he sets up ss  a defence that the machine " is not a good 
and sufficient machine, and is so defective that i t  does not 
generate the quantity and quality for which i t  was bought, 
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and which i t  was represented by the plaintiff i t  would cer- 
tainly generate, and further, that after a full and fair trial '' 
i t  is not worth more than one half of the price of $650. 

The  court, being of opinion that the answer admits the 
plaintiff's cause of action and cffers no sufficient defence, 
on motion of plaintiff's counsel, rendered judgment for the 
a m o u t ~ t  of the plaintiff's claim with interest, and the de- 
fendant appealed. 

Xessr-s. D. G. Fowle and A~misteacl Jones, for plaintiff: 
Jfessrs. f i l l e r  & Snow and E. C. Smith, for defendant. 

SJIITH, C. J., after stating the case. We concur in the 
opinion of the court that while the answer concedes the 
contract of indebtedness, it sets u p  no legal defence to the 
plaintiff's recovery. 

I t  is no sufficient answer to an allegation of a matter 
charged to be within the personal knowledge of the defend- 
ant,  his possession for more than a year and failure to pre- 
fer any complaint or make know1 his dissatisfaction, to say 
that he has no knowledge or information sufficient to for12 
a belief as to the time when complaint mas first made, 
without saying that any was made a t  all. Facts charged 
to be known to a party ought to be met, if not admitted, 
with a direct denial, or the want of recollection if they can- 
not be recalled to memory. Pomeroy on Rem. & Rem. 
Rights, # 641, and cases cited in note; FIELD, J., in Cznlis v. 
Richrrds, 9 Cal., 33. 

The  defence arising upon a supposed warranty of false 
represeutation is unavailing, since the parties i n  their agree- 
ment provide for a return of the machine at  the defendant's 
election after a sufficient trial;  and this method of redress 
supersedes the others, if any other upon the facts is open 
to the defendant in  the absence of that agreed upon. 

Whether the answer be deemed frivolous or a concession 
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of the plaintiff's right of action, to which no legal defence 
is ofTered, the ruling of the court and the rendition of the 
judgment was correct i n  law and must be upheld. Let the 
judgment be affirmed. 

No error. Affirmed. 

,UFFIN and others I-. C. B. HARR 

He11 enring. 

,ISON and others. 

Vhere the grounds of error assigned in 3, petitiou to rehear are hub- 
stantially the same as those argued and passed upon in the former 
hearing, the court will not disturb its judgment; nor in  such case 
will an order restraining the collection of an execution upon the 
judgment be granted. 

(T l 'c~tson v. Dodd, 72 X. C., 240: Lodihnit v. Bell, 90 lu'. C., 499, cited 
and approved.) 

PETITION to rehear heard at  October Term, 1884, of THE 
SUPREJIE COURT. 

This petition was filed by the defendants who also sub- 
mitted a motion for an  order restraining the collectioi~ of 
the execution, heretofore issued, until the matters set forth 
in  tlie petition are passed upon. See same case reported in  
S1 S. C. 208; SG N. C., 190;  90 N. C., 569. 

Jlr. ,J. 7;. Batchelor, for plaint ifk 
' 

Xessrs. Fdler & Snow and E. C. Snzitl~, for defendants. 

~IEBRIMON, J. In this case, the defendants, Ellis and 
wife, and Penelope Egerton, filed their petition a t  the present 
term to rehear, and pray the court to make an  order restrain- 
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ing the  collection of the  execution heretofore issued, until  
the petition io rehear shall be heard and determined. 

T h e  order of restraint asked for will not be granted,in any  
case as  of course ; i t  will be granted only i n  the  sound dis- 
cretion of the court, a ~ ~ d  when i t  appears that  there is reason- 
able and probable grounds for the  application to rehear. If 
the rule mere otherwise, frequent applications miglit be 
made to rehear for the real purpose of delaying the eaforce- 
inent of the  judgment by execution or otherwise. 

Hence, we have looked into aud considered the petition, 
to see if there are set forth in  i t  such causes as warrant us 
i n  granting the preliminary restrainiug order, and we are 
of opinion that  there are not such causes specified. 

The grounds of error assigned are substantially and in  
all material respects, views of the case earnestly pressed 
upon our attention in  the argument of counsel at the last 
term, and some of them a t  former terms of the court, but 
which the court declined to accept as sound and such as  
ought  to be adopted. 

The  case mas ably and elaborately argued a t  the l a s ~  and  
former terms. It was not hastily considered, but the court 
gave i t  much and careful consideration It is not alleged 
that  any material point was overlooked, nor is i t  suggested 
tha t  we failed to examine some direct and weighty authority 
in  favor of the defendants, that is no\r7 brought to our  at-  
tention. 

The  case was very fully heard and it) respect to the sev- 
eral matters alleged as grounds of error, as well as others. 
So that,  really, the  court is now called upon to rehear t he  
case thus thoroughly heard, reverse, or materially modify 
its decision without any  consideration moving i t  thereto 
other than such as have heretofore been so considered. 

I t  is settied that  the  court will not thus reverse its de- 
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cisions solelnnly made. Watson  v. Dodd,  7 2  N. C , 240 ; 
Lockha7.t v. Bell, 90 N .  C., 499. 

The  preliminary nlotion for a restrainingorder is denied. 
Motion denied. 

E. O. DANIEL, Adm'r, T. W. H. BELLAMY and others. 

Practice in Probale C o u ~ t -  JVhen Court cannot lakc judicial 
notice of judgment-Pleading. 

1. During the pendency of a special proceeding against an executor 
for an  account, i t  appeared that  the will of the testator "was re- 
voked and annulled " by a decree of the probate court in another 
proceeding; Held, that  the defendant executor must amend his 
answer by setting up such decree. The granting of the defend- 
ant's motion to  dismiss for want of jurisdiction was erroneous. 

2. The court in such case cannot take judicial notice of a decree 
rendered by i t  in a separate andindependent action, but the party 
saeking advantage thereunder must plead it in a proper manner. 

(Roulaizd v. Thoinpson, 64 N. C., 714; King v. h7iizsey, '71 N. C. .  
407; IVood v. flkimze~. '79 N. C., 92, cited and approved.) 

SPECIAL PROCEEDISG for an  account, heard on appeal at 
January Special Term, 1884, of NEW HASOVER Superior 
Court, before Gilmer, J. 

This proceeding was begun 011 the 7th day of July, 1878, in  
the probate court of New Hanover county. I t  is alleged that 
Daniel L. Russell diedin the year 1871, leavinga last will and 
testament, in  which he appointed the defendants executors 
thereof; that said will was duly proved and the defendants 
qualified as such executors ; that the plaintiffs are creditors 
of the testator, and this proceeding is brought by the plain- 
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tiffs on behalf of themselves and all other creditors of the tes- 
tator who will join in it, to compel the defendants as such 
executors to account with them and pay their several debts 
respectively according to law, when they shall be duly as- 
certained. 

The  defendants, in their answer, deny that  the said Daniel 
L. Russell died leaving any such last will and testament, 
a n d  that  they are executors as alleged in the complaint. 

T h e  plaintiffs made replication to the answer, averring 
the t ruth of the allegations in the complaint. 

Thereupon the court of probate transferred the papers to 
the  superior court to the end that that  court might try the 
issues raised by the pleadings. 

The  superior court gave judgment for the plaintiffs, aild 
remanded the case to the court of probate, with instructions 
to the clerk of the superior court to proceed according to 
law. 

T h e  court of probate then, a t  the instance of the plain- 
tiffs, notified the defendants to appear before it on the 14th 
day of June,  1 SS3, to tlle end, that the clerk of the court 
might  take and  state an account, kc. On that  day the 
plaintiffs and defendants appeared accordingly. The  de- 
fendants declined to account, and moved to dismiss the ac- 
tion, upon the ground that  the court of probate had no jc- 
risdiction over the estate of the said late Daniel L. Russell. 
T h e  plaintiffs, pending that motion, moved for judgment 
according to the prayer of the complaint, and likewise for 
a n  attachment against, the defendants for contempt in fail- 
ing to account. 

The  court of probate then proceeded to find that the will 
of the said Daniel L. Russell had theretofore, but  pending 
this action, been revoked and annulled by that court, more 
than  six months before the plaintiffs proceeded i n  their 
motion for an account; that  the plaintiffs were permitted to 
appear and  oppose such revocation, although they were not 
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parties to the proceedings instituted for that purpose, and, 
therefore, had notice thereof more than six months before 
they proceeded in their motion in this action. ' The court 
further found that the plaintiff, I?. D. Koonce, applied in 
that court to be appointed administrator of the said Daniel 
L. Russell, deceased, the said will having been revoked, 
which application was denied, because, i t  appeared to the 
court, that  an  administrator had been appointed by the 
court of probate in  the county of Brun'swick, where the 
deceased had a domicil a t  the time of his death. The  said 
ICoonce appealed from the judgment, denying his applica- 
tion, to the superior court, and his appeal is still pending in 
that court. 

Thereupon, the court granted the motion of the defend- 
ants, and gave judgment dismissing the action, and denying 
the motion of p1ain:iffs. The plaintiff3 appealed from that  
judgment to the superior court, and that court, a t  the Jan-  
ury terlv, 1884, adjudged that the judgment of the probate 
court was erroneous, and remanded the case to the latter 
court with instructions to proceed to take and state an 
account of the adnlinistration of the defendants according 
to law. The defendnnts excepted and appealed. 

Mr. DuBrutz Cullar, for plaintiffs. 
Mess~s. Russell & Ricazid, for defendants. 

MERRIMON, J., after stating the case. We are of opinion 
that both the court of probate and superior court misappre- 
hended the proper course that ought to have been pursued 
in the former court, where the defendants moved to distniss 
the action for want of jurkdiction. 

I t  seems, that pending this action, the probate of the will 
of the testator of the defendants was "revoked and an- 
llulled " by the court of probate, and the defendants desired 
to avail tl~emselves of the action of the court in  that  res- 
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pect. I n  order to do  this, they ought  to have made a motiori 
for leave to amend their answer and plead, tha t  pending 
the action the probate of the  supposed will had been re- 
voked and they discharged a c c ~ r d i n g l y ,  and such other 
matters as  they migh t  have the r ight  t o  set forth i n  t l ~ e  
answer. If the  court had allowed this amendment ,  as ordi- 
narily i t  ought  to do, the  plaintiffs ought  in such1case to 
have been allowed to demur,  or reply to the  amended a n -  
swer,  if they had so desired. Then,  if  issues of law or'faet, 
or both, had been raised by the amended pleadings, t h e  
same should have been transferred or taken by appeal to 
the  superior court for trial  a t  the  next  succeeding term 
thereof as  directed by THE CODE, 9 116. Rowla?d v. Thomp- 
SO??, 64 N. C., 714: Icing v. Ifinsey, 71 N. C , 407; Wood V. 
Skinner, 79 N. C , 92. 

T h e  court of probate erred 111 s u p p o s ~ n g  that because the 
probate cf the will had been revoked in that court, i t  C O U : ~  

take judicial notice of and act up011 such revocatiol~ 111 the  
absence of ally pleading on the  part  of the defendants, set- 
t ing i t  u p  as a defence T h e  revocation of the probate of 
the  will was done it) a procerding i t 1  110 way connected with 
this action, however much i t  might  affect ~t wheu properly 
pleaded. T h e  court most 110t only ]lave krioivledge of a 

defence a party m i g h t  make, b u t  i t  l r~us t  h a l e  knowledge 
of i t  ~vel! pleaded. T h e  defendants, in order to avail theru-  
selves of the revocation, could otlly do so by properly plead- 
ing  it ,  just as they would a n y  other defence they migllt 
have the r ight  to make. I t  'might be that  the plaintiffs 
would deny the revocation of the will, or its validity. They 
might  desire to demur  or reply to t l ~ e  ;imended answer. 
Th is  they could ]lot do, upon :i mere suggestio~i of a deferlee 
upon the part  of the  defendants, of which the court hap. 
pened to  have personal knowledge, obtained throogll a n -  
other action or proceeding i n  the  satne court. Tlie plain- 
tiffs might  desire a n d  have the right to raise issurs of fact 

6 
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t h a t  tile court  of probate could no t  t ry ,  because the  statute,  
(THE CODE, $116,) provides t h a t  such questions shall  be 
tried in  tlle superior cour t  A l ~ d  questions of law should 
be  presented ill a n  orderly wag, so tha t  ei ther party migh t  
appeal from the  decision of tlierm to t h e  superior court .  
30 question of jurisdiction appeared upon t h e  face of t h e  
pleadings,  and  t h e  defendants could not raise i t  by mere 
suggestions, but  only  by a n  amended answer.  

S o  tnucli of tile judgment  of t h e  super ior  court  as re- 
versed t h e  judgment  of t h e  cour t  of probate wns correct. 
but  so much of i t  as directed tha t  court  to proceed to 
t ake  ar:d state nn account of t h e  a d n ~ i r ~ i s t r a t i o r ~  of t h e  d r -  
f e n d a n : ~  was erroneous. T h e  order  o u g l ~ t  to haye  directed 
such account to be taken,  unless the  court, should ,  upon 21)- 
plication of defeadante, for proper cause shown, aIlow t11e11) 
to arnend their  answer a n d  Fet u p  the  alleged revocation of 
t h e  probate of t h e  will, c!c . ,  a n d  tlre judgment  of t h e  su-  
perior court  must  be so modified. 

Let th is  opinion be certified to the  superior court to t h e  
end i t s  j udgment  w a y  be modified in conformity thereto, 
and  t h e  case thence remanded to t h e  court  of probate. I t  is 
so ordered.  

C - rror. Alodified. 

W. J. TEMPLE and others T-. WILLIAM WILLIAMS, Adnl'r. 

Account and Xettlemenl- Guauliar~ -Recei~ev-Wtoppel. 

1. A receiver appointed to take charge of a ward's estate when the 
guardian is removed, is not invested with the powers of a guar- 
dian, but  acts under the control of the court until another guar- 
dian is appointed. 
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2. A settlement made with such receiver, even if had under direc- 
tion of the court, is not conclusive against the ward, but only 
raises a presumption that  the account and settlement are correct) 
hence, in this case, the paper writing intended as a "discharge 
and release" to the defendant administrator, not reported to  or 
sanctioned by the court, can in no way affect the plaintiffs' right 
to  an  account. Such presumption may be disproved. 

3. The plea of estoppel by former judgment, to be available, must 
show that  the claim in snit has been determined in a former ac- 
tion between the same parties. 

' H e c t o n  v. B e c t o n ,  3 Jones Eq., 419; RzZls v. Gamble, 66 N. C., 456 ; 
l 'u t t le  v. Hawill, 85 Pi. C., 4.56; L a t t a  v. Rzm, 8 Jones, 111; Fingw 
v. fin ye"^', 64 N. C., 183; B ~ y a n  v. ~Mnl loy ,  90 N. C., 508, cited and 
approved.) 

CIVIL ACTIOS, heard a t  J11ly Special Term,  1884, of 1'~s- 
QTOTASK Superior Court, before Shepherd, J 

This  action is brougllt io  compel the  defendant adminis- 
trator to rendel a n  account atltl makc settlement o f ' the  
same. 

I t  appeals k ) j  the  record tlint John Temple diet1 intestate 
some time in the  year ISGO, leaving surviving h i m  as  11;s 
only heirs-at-law and next  of kin the  plaintiffs, William T. 
Temple and  Delia Ann Temple, then infants of tender years. 
T h e  defendant, Williams, was duly appoillted administrator 
of the  estate of said intestate. 

Delia A n n  Temple inierll~arried wit11 t11e plaintiff, Grif- 
fin Hewitt ,  while she was yet an infant,  ancl died intestate 
and uuder  coverture, about one gcar next  before the  brine- 
i n g  of this action, and her  said l~usbancl was duly ap- 
pointed administrator of her estate. 

Some t i m e  prior to 1872 Josaph S .  Jones was appointed 
receivw under  the  statute, (Acts 1868-'69, ch. 201, $9 22 and 
47. THE CODE, 5 1585-1610) to take possession, k c . ,  of the 
estate of t h e  plaintiff. 

William T. Telnple aud the plaintiff Hewitt  were like- 
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wise appointed receivers to take possession of the estate of 
Delia Ann Temple. 

I n  1872 these receivers executed to the defendant Wil- 
liams, administrator, ,a paper writir>g, of which the follow- 
ing  is a copy : 

This is to certify that  the undersignetl, the next of kin 
or some of the next of kin of the late Joseph Temple, 
deceased, have examined the account current of the  estate 
of Wm. Williams, .Tr., the surviviag administrator of said 
Joseph Temple, and being satisfied with the same, do, in 
consideration of ten dollars to them paid, discharge and 
release the said Wm.  Williams, Jr. ,  surviving administrator 
as aforesaid, 2nd tile sureties on the bond given by himself 
and co-administrator, from ail liabilities, claim and demand 
on account of the  administration of the estate of the said 
Joseph Temple 

I n  testimony whereof, we have hereunto 5et our liands 
and seals this ...... day of ........., A. I)., 1872. 

(Signed) JOSEPH S JONES, [seal,] 
Receiver for W. J .  Temple. 

GRWFIX REWITT, [seal,] 
Receiver for D. A. Temple. 

But they, in fact, received no money or mouey's wort11 
from the defendant Williams, or any other person, a t  that  
or any other t ime;  nor was there any other accounti.,lg be- 
tween the said receivers and the said administrators. I t  
seems that  the receivers received some notes and bonds of 
uo value on persons totally insolvent. It does not appear, 
that the said receivers executed said paper writing by the 
direction of the court, appointing them, or that i t  in any 
way sanctioned the same. 

It is alleged in the  complaint, that the paper writing 
above set forth was obtained b3 fraudulent representations 
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made to the  said receivers by the  defendant Williams, and 
evidence was iritroduced tending to establish that  fact. 

T h e  defendant pleaded the  said paper writing as a release 
and  discharge of' liis liability, denied the alleged fraud in  
procuring it, and  introduced evidence tending to disprove 
t h e  same. 

Quinton T. Sextoll, on the 10th of May, lS69, brought 
his action to the spr ing term of that  year of the  superior 
court of Pasquotank county against the  defendant Williau1s, 
adtninistrator of said Joseph Temple, and  the said William 
J. Temple and Delia A n n  Temple, as heirs a t  law of the  
said intestate. They  were a t  tha t  t ime infants, and  the 
court appointed Joseph S. Jones to be their guardian a d  
litem, i n  that  action. No snoimons was served upon them. 
T h e  service of the  summons arid the  complaint was " ccc- 
cel'ted," on the day i t  was issued, by t h e  said Williams, a d -  
ministrator,  and by the said Jones as guardian no! l i t e m .  

T h e  material parts of the  cornplaint i n  that  action charged 
in substance, tha t  the said Joseph Temple died intestate 
in  1860, and the said b'illiar~is was appoinled adminis-  
trator of his estate: tliat the  said Wiliiarn J. Temple 
a n d  Delia Ann T e ~ n p l e  and Georgd T. Temple were 
his only heirs a t  law ; tha t  the  said intestate, in  liis life 
t ime,  as guardian uf the  ~tlaintiff, owed him 81,983.16; 
tha t  the  said Williams, adu~iuis t ra tor ,  had exhausted t h e  
persorlal cstnte of his said intestate in  the  p n y n ~ e n t  of 
funeral expenses, debts, k c . ;  that the  said Joseph Tern- 
ple died seized of Iarge a n d  valuable real e3tate which de-  
scended to his said heirs a t  l aw;  that the same was liable 
and  ample  to pay t h e  plaintiff's said debt ;  and  tha t  the  
plaintiff was willing to accept a certain tract of laud of the  
said real estate i n  discharge of his said debt. 

T h e  said Williams, administrator,  in  his answer, confessed 
tile substance of the  complaint a n d  suggested tliat the  offer 
of t h e  plaintiff bo accept t h e  tract of land i n  discharge of 
his debt, was a fair one and  ought  to be accepted. T h e  said 
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.Jones, as guardian ad litem, filed an answer for his wards. 
confessing tile allegation of the complaint,  and  particularly 
that  the crssds i n  the l~ci?zds o j  the said adrninistrcilor had been 
exhausted in the  payment of debts, &c., and advised that  
the  plaintiff's proposition to take t h e  tract of land be WC- 
cepted. 

T h e  plaintiff a n d  the defelitla~its ill tha t  action, the  said 
.Jones representing Lis said wards, agreed i l l  writing " t o  

refer all the  matters in dispute between them " to referee:. 
m d  " to abide by the  decision of said referees as to matter& 
qf  law and  fact as is provided by law." 

T h e  court tunde ail order of referellre 111 Ilursuance of 
:hat agreement. 

T h e  referees reported tha t  tlie said Josepll Temple wac 
the guardiati of the said plaintiff, and a t  his death had pos- 
session of his ward's estate ; tha t  there was d u e  to the plain- 
t iff  $1,9S3 16 :  that  a large part of this suill was the pro- 
ceeds of land of tlie plaintiff sold by order of t11e court of 
ecluity ; that  the personal estate of Josep l~  Ternplc in t l i ~  
Ilauds of said administrator had  been exliausted in  the pay- 
ment  of debts, &P.  ; that  tile proposition of plaintiff to take 
t h e  said tract of land in discharge of his debt was reasona- 
ble and  proper, and that  :I decree be niade by the court 
directing tha t  the defendants rnake title in  fee to plaiutiff- 
a n d  the  defendants pay tlie costs. 

T h e  court a t  the said spr ing term made a decree cou-  
firming the ssid report, and  directing the said Willinmc. 
administrator,  and  the other defendants, as such heirs :it 

law by their said guardian ad litern, to convey to the  plain- 
tiff in fee the said tract of land, and u p o ~  t h e  executioli of 
sucll conveyance. that  the  plaintiff should execute a release 
a n d  discharge to said administrator for said debt, and that 
the  defendants pay all the  costs including attorney's fees. 

The defendants in the present action pleaded the record 
i n  tha t  action as  an estoppel upon t h e  plain tiffs. They like- 
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wise pleaded the statute of 1imit;ttions. Issues were agreed 
upon by the  parties, and ,  with the  finrli~igs of the  jury, are 
as follows : 

1. SVas there a final account between tlie parties to tilt. 
receipt or release, and was said receipt or release executed 
in  pursuance thereof? Answer-Yes. 

2. Were notes of the  estate turued over to Jories and 
Hewitt  in  pursuance thereof? Answer-Yes. 

3. Was the  said receipt or release obtained by reason of 
the  fraudulent re9reseritations of the  d~fenrl: int ,  IYm. Wil- 
l iams? Answer-No. 

TVhereupon the plaintiff's asked for judgment  upon tile 
l)leadings, :idmissions and fitindings of the  jury, which was 
granted by the court, arid the defendants appealed. 

90 cor~iisel for plaintiffs. 
Xessrs. Grand3 ?l A~jcllett, for defend an:^. 

~ I E R R I ~ \ ~ O N ,  J., after statiilg the case. T h e  court treated 
the issues submitted and  the verdict of the  j c rv  upon them 
as immaterial ,  and held that, up011 the face of the  plead- 
ings,  the  allegations of tlie complaint a n d  the adtnissioils 
of the  answer, the  plaintiffs were entitled to have a n  account 
of the estate of the  intestate ill the hands of t h e  defei~dant  
Williams, administrator,  taketl, and gave jndgment  accord- 
ingly. 

W e  think the judgment  t l ~ u s  granted was a, proper one, 
and  that  the exceptions of the defend an:^ cannot be sus- 
tained. 

I t  appears that  the  plailitiff W i l l i a ~ n ' T .  Temple and  his 
late sister, Delia A n n  Temple, the intestate of the plaintiff' 
Hewitt ,  were tlie only next  of k in  of t h e  intestate of the  
defendant Williams, administrator ; tha t  he never rendered 
a n y  account of his adlninistration to these next  of kin ,  or 
to the  plaintiff, Hewitt, administrator ; bu t  i t  does not ap- 
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pear that he certainly ever rendered any account thereof to 
any  proper authority, and a t  all events, any  account thereof 
binding and conclusive upon tbe plaintiffs. 

Tile plaintiffs are, therefore, plainly entitled to have an 
account taken under the order of the court to ascertain 
what property and effects went into the hands of the de- 
fendant Williams, administrator, what disposition h e  has 
made of the same, and what, if anything, is due to the 
plaintiffs according to their respective rights. 

The  defendants, however, insist that  some time prior to 
1872, in  a proper proceeding for the purpose, Joseph S. 
Jones was appointed receiver of the estate of the plaintiff, 
William T. Temple, then an infant, and the plaintiff Hewitt 
was likewise appointed receiver of the estate of the said Delia 
Ann, tben a n  infant and his wife, and that these receiv- 
ers examined an " accoant current" of tile defendant Wil- 
liams, administrator, were satisfied wit11 the accuracy a s d  
justness of the same, and executed to h im a "discharge and 
release" from all liability to account further to the plain- 
tiffs, a COPS of which is s& out above: and thslt this "dis- 
charge and release" is effective, conclusively binding upon 
the plaintiffs, and cuts them of-F from all right to sne for 
and have an account as demanded in this action. 

This paper writing has not the plenary effect the defe~td- 
ants attribute to it. The  statute, (Acts 1868-'69, ch. 201, 5 22, 
THE CODE, $1555) authorizes the court to appoint a receiver 
in  case of the removal of n guardian, for the causes speci- 
fied, " to  take possession of the ward's estate, to collect all 
moneys due to hitn, to secure, loan, invest or apply the 
same for tile benefit and advantage of the ward u n d e r  the 
direction and suhject to  such r d e s  and orders in every respect as 
the judge may from tirne to time make in respect thereto, 
and the accounts of such receiver shall he returned, audited 
and settled as the jndge may direct." Such receiver is to 
serve a temporary purpose in place of :i guardian, to man- 
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age  and  care for the  ward's estate under  the direction, super- 
vision and control of the  court, unt i l  another guardian shall  
be appointed; hence, i t  is provided, tha t  as soon as another  
shal l  be appointed, he  may apply to t h e  court a t  once for 
a n  order upon tlie receiver to pay over to him al l  the  money, 
estate and  effects of the  ward. (4  24 of act cited). T h e  
duties of the  receiver are  speci81 in their nature. H e  is 
riot invested by the  law with the  powers of a guardian,  
H e  acis under the  direction of the court, and his action has 
effect Lecause the  court directs and sanctions tho same. 

The  a c t h n  required by tlie statute (§ 47 of act cited) to be 
taken by the solicitor, in  the  cases providod for, is properly 
a n  action brought by h im for the benefit of the  ward when 
the  guardian has been removed, and the infant is not a 
necessary, perhaps riot a proper party to i t .  Becton v. Beeto?!, 
3 Jones Eq., 419. T h e  infant is not .  therefore, bound as ct 
pclrtg to i t  by the record made i n  that  behalf, and ~t is not 
conclusive upon h im whe:l he  may afterwards, suing by his 
n e s t  friend, or suing after he  comes of age, ca;! Ilis former 
guardian to account. Tile settlement wit11 ;r ~ i lnrcl ian 
made by the receiver under  the  direction of the  cwurt o l ~ l y  
raises a p%nn f a ~ i e  presumption that the  account a ~ ~ d  repol t 
bascd upon ~t are correct. 

T h e  present statute is substantiully like that  111 tile Ke- 
vised Code, ch. 54, 5 14 ,  and takes tlie place of it. T I I ! ~  
court, i n  construing tha t  statute in  Becton r. Bectorz, supra, 
decided that  the  ward was not a necessary party to a pro- 
ceeding to appoint a receiver under  it, and tha t  a settlement 
with the  guardian authorized by i t  was not conclusive upon 
his  rights. 

T h e  court i n  deciding that such settlemeut raised s i n ~ p l y  
2% presumption i n  favor of the  guardian, say : " If i t  were 
allowed a greater effect, the  proceeding by the attorney- 
general o r  solicitor would, in  many cases, be prejudicial to 
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infan.ts, and i t  would have been better to have left them to 
the  remedies which  hey had before t h e  act was passed." 

I t  was not intended that  the  proceedings under the  act 
referred to should conclude the ward as  to his r ight  to call 
the  guardian to account. 

So that,  in  this case, if the  paper writing mentiol~ed above. 
intended as a " discharge and release " to the  defendant 
Williams, administrator, 11ad been sanctioned by tht. court 
i t  would not be conclusive up or^ the plaintiffs. It would 
nnly, in such case, have raised a presumption in favor of 
the  adlninistrator that the  plaintiffs migh t  disprove. 

It does uot appear from the record tha t  the  court in tilt 
proceedings in which the  receivers were appointed, autlior- 
ized t l ~ e l n  to examine the  "nccount current ' ' of t h e a d m i n -  
istrator, and  i n  a n y  contingency to execute the  '. discharge 
and release" ~ n e n t i o n e d ;  nor  does i t  appear tha t  t l ~ e  paper 
nrriting, or the  transaction of which i t  purports to be cvi- 
dence, was ever reported to the  court, or in  a n y  may had its 
sanction. So far  as appears they executed i t  without a n y  
authority.  This  was beyond the  scope of their powers a. 
receivers i n  tlie absence of tlie order or sanction of the court. 
and therefore, their action was oEcious,  and can in no way 
conclude the plaintiffs. 

T t ~ e  extraordinary actlon brought by Sexton against t h e  
defendant Williams, administrator,  and  the  plaintiff Wil- 
liam J. Temple, and his sister Delia A n n ,  cannot be upheld 
as a n  estoppel of record upon the plaintiff$. Tha t  action 
was brought against them while they were infants, as the  
heirs-at-law of the  intestate of Williams, administrator. 
and  i t  was no part of its purpose to require of the defend- 
a n t  Williams, administrator, either directly or indirectly. 
a n y  account of his administration, nor  was a n y  such ac- 
count ordered to be taken, or taken in  a n y  aspect of the 
ease. T h e  purpose was, to have the consent of the  heirs- 
at-law, and  in  sue11 s l ~ a p e  as to bind them, to allow a credi- 
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tor  of t h e  in tes ta te  of t h e  adminis t ra tor  to have  :t certain 
t rac t  of l and ,  tha t  descended to thein frorn t h e  intestate, i n  
discharge of h i s  debt,  because the  adminis t ra tor  represented 
t h a t  h e  h a d  no assets to pay i t .  T h e  action did not  propose 
ally i n q u i r y  a s  to wha t  property a n d  effects of t h e  intestate 
h a d  gone  in to  the  h a n d s  of the  adminis t ra tor ,  a n d  wha t  d is -  
position h e  had  made of t h e  same, no r  was a n y  such inqu i ry  
insti tuted.  T h e  questiou of why h e  Lad n o  assets to pa\- 
t h e  deb t  was not raised by  t h e  pleadings, nor  was i t  intended 
to raise such cluestion. There  was n o  purpose to raise or  
settle a n y  question between tlle adminis t ra tor  a n d  t h e  heirs- 
at- law as  to h is  adulinistral ion T h e  rnztter of litigation i n  
t h a t  action was substantial ly different frotn tha t  i n  this. 
T h e  material  questions embraced a ~ ~ d  settled by l t  were 
different frorn those presented i i ~  this action. T h e  parties 
to t h e  two actions a re  different, a n d  t h e  purposes a r e  dif- 
f'erent. Tl te  object of tlie present action is to  cornpel the  
defendant  adminis t ra tor  to render  a u  accourtt in (letail of 
h i s  whole ad mini strati or^, to ascertain what  property a n d  
effects went,  a n d  ough t  to have gone in to  h is  hands ,  what  
dispositiou 11e made  of t h e  same, a n d  wha t  is d u e  to tlie 
plain tiffs respectively. 

T o  sustain t h e  plea of estoppel by former  j u d g m e n t  i t  
m u s t  appea r  t h a t  t h e  matter ,  claim or  d e ~ n a n d  in  litigation 
has  been tr ied a n d  determined i n  a former action,  a r ~ d  the  
ident i ty  i n  eflect of t h e  present and  former cause of action 
m u s t  appear.  Such  a plea implies tha t ,  i n  effect, on n, former 
occasion, t h e  plain tiff brought  a n  action agains t  t h e  defend- 
a n t ,  o r  agains t  one  under  whom t h e  defendant  claims,  i n  
respect to t h e  very  same cause of action now alleged, it] 
which action judgment  was given for t h e  plaintiff o r  for t h e  
defendant.  

f i l l s  v. Gamble, G G  N. C., 455 ; Tzittle v. H a r d l ,  55 S. C., 
436; Lath v. Rrm, 8 Jones,  111 ; Finger v. Finger, 64 S. C , 
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183 ; Russell v. Place, 04 U. S. Rep., 606 ; Big. on Estoppel, 
37, 39,40, 103 et seq.; Bryan v. Jlalloy, 90 N. C., 508. 

There is 110 error. Let this opinion be certified accord- 
ing to law. 

No error. Affirmed. 

GEORGE TURNER, Adm'r, v. J. D. QUINN, hdrn'r. 

Appeal Bond. 

An appeal bond is of no effect unless it be accompanied by the affida- 
vit of one of the sureties that  he is worth doztbZe the amount 
specified therein THE CODE, § 560. 

(LytZe v. LytZe, 90 Pu'. C., 64'7; Bryson v. Lzrcas, S5 N. C.,  397, cited 
and approved.) 

Crvrr, ACTION tried at  Fall Term, 1884, of JONES Superior 
Court, before Shepherd, J. 

The defendant appealed,and upon call of the case in this 
court the plaintiff moved to dismiss the appeal for the 
reasons stated in the opinion liere. 

JIr. S. W. Isler, for plaintiff. 
Xessrs. Fairclotlz & Allen, for defend nn t 

ASHE, J. The appeal bond sent u p  with the record to 
this court is justified as follows : " Personally appeared be- 
me R. C. Broadhurst who, being duly sworn, says lle is worth 
the amount of the above bond over and above his home- 
stead and personal property exemption and personal lia- 
bilities." 

I n  this court there was a [notion by the appellee to rlis- 
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~ x i s ~  the appeal, because the  appeal bond was not justified 
according to law, in  that,  neither the  surety nor  principal 
thereto stated upon oath tha t  h e  was worth double the  
amount  of the  said bond over and above his  exemptions 
and  liabilities, kc .  

1 T h e  statute is peremptory, that  an  undertakirig upon 
appeal shall be of no affect unless i t  be necompanied by the 

I 
I 

affidavit of oue of the  sureties tha t  he  is worth double t h e  
amount  specified therein. THE CODE, 5 560. 'rtle objectron 
is well taken. Lytle v. Lytle, 90 N. C., 647 ; Rryson v. L ~ ~ c n s  
$5 N. C , 307. 

T h e  motion of' t he  appellee must be allowed and the all- 
peal dismissed. 

Appeal dismissed. 

.JOKATHAK WOOD and others T. GEORGE W. SUGG. 

Uozaer-Estoppel-Paytition camlot be h a d  of nn estate in 

~ e n ~ a i n d e r .  

1. A widow filed her petition for dower which was assigned to her 
in the land in controversy. In a subsequent proceeding for parti- 
tion the heirs a t  law contended that  she had forfeited her dower 
by a second marriage. kc., and upon an  issue submitted the jury 
find that  dower had been assigned; Held that  the court mill as- 
sume the proceeding in dower to have been regularly conducted, 
and that the heirs were parties to it and therefore estopped by the 
judgment therein. 

2. Co-tenants in reversion or remainder have no right to enforce a 
conpulsory partition of land. The petitioner must show that  he 
has an  estate in possession whereby he may enjoy the present 
rents. 
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/(iriy v. S'taocell, '76 N.  C., 369 ; Jfaswell v. lVcuzc~ell, 8 Ired. Eq., 25 ; 
Hassr7l v. M[zell, 6 Ired. Eq., 392: Jfille7 ex: p a ~ t e ,  90 N. C.,  623; 
llilcle r. Bick, I Ired. Eq , 313, cited and approved.) 

SPECIAL PROCEEDISC; heard a t  J u l y  Special Term,  188-4, 
t~f '  GREESE Superior Court, before XacRae,  J. 

This  was a proceeding for sale of land for partition, corn- 
iner~cetl before the clerk :tud transferred to the  superior court 
tor the  trial of issues raised by the pleadings. Thc. fact? 
<iisclosed by the evidence are  as follows: 

Jonathan Wood died in 1962, leaving a will by cvliicl~ he  
devised his entire estate, real and personal, to his wife Emily 
J IVood, now Emily J. Lee, dur ing  her  natural life or 
widowhood, and then over to 11;s children. H i s  widow 
qualified as adminjstratrix c. f .  a, and administered the 
personal estate witliout appropriating any  of i t  to her indi-  
vidual use. She reruained ill possession of' the  house and 
lot i n  controversy for many years, and then rented it out and 
received t11e rents aud prcnfits until  she sold her interest in 
the  house and lot to Sugg ck Exuui  by deed on February 
'23~1, 1SS1, and on 11arci1 23d, 1883, said E x u m  sold his 
interest in the  satne to the  defendant Sugg, who, 011 Febru-  
ary 23d, 1881, also purchase4 two of the  children's shares 
ln said land, the plail~tiffs being the  only other children, 
owning one share each as tenants i n  common, subject to the 
estate of the  said widow. 

T h e  said Emily J. JVoocl, widow, on J u n e  l ' i t h ,  1866, in- 
termarried with her present husband, Thomas J. Lee, and  
after said marriage, by proper proceediugs, had dower as  
signed to her, covering the whole of t h e  lot now in  contro- 
versy. T h e  said land was once sold for taxes and bought in  
bjr one Freeman, wlio was the  agent of said Emily J. to 
rent  out the  said land. H e  retained the  rents until h e  was 
repaid t h e  amount  of taxes which he  had paid, and  tllen the  
said Emi ly  J. got the  land back. I t  is not stated in  the  
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tes t i~uony  whether a n y  deed passed to Freeman for said 
land,  o r  from Freernan to said Enlily J .  after lie was reim- 
bursed as  aforesaid. 

T h e  defendant is in possession and resists a sale for di r is-  
ion on tile ground that plaintiffs cannot have the same ill 
the  1ife.time ~f said Emi ly  J. Lee, whose estate and posses 
sion he now has. 

T h e  plaintiffs' counsel asked His  Honor  LO instruct t l ~ c  
j u r y  tha t  t h e  said Emily,  after enjoying the lloilse and lot 
dur ing  her  widowhood, was not after marriage entitled to 
]lave dower assigned in  the  same property. T h e  judge de- 
clined this instruction, and ~ e n d e r e d  judgment  on the ver- 
.tlict in  favor of defendant, holding tllat piaintiffs could not 
in law have a sale for partition in  the  l i f e t i m e  of said Emily 
J .  Lee, and  t h e  plaintiffs appealed. 

There  were several issues submitted to the  jury. one of 
i ~ h i c h  was-" Did Emily J .  \vood Iiave dower assigned to 
her on the  land described in the  pleading? to which the. 
j u r y  responded, " yes." 

Messrs. Faircloth & Allen and Geo. ill. Lindsag, for plaintifis. 
Illesws. H. 1;: i l h r ray  and 1V. CY. H u m x ,  for defendant. 

Asnrc, J .  T h e  plaintiffs cotitetld ill the  w u r t  below tha t  
E m i l y  J .  Wood, tlie widow of the  testator, J o n a t h i ~ n  IVood, 
by her  marriage had forfeited her dower, a ~ i d  requested the 
judge  so to charge. I n  this court they contended that  the 
widow had lost her r ight  of dower by not dissentiug from 
t h e  will of her  said llusband within s ix  months after the 
probate thereof, bu t  this point does not seem to have been 
taken below, and therefore is not the  subject of considera- 
tion here. 

But  to give the  plaintiffs the  benefit of hot11 their con- 
tentions, they cannot avail  them. 

T h e  record shows tha t  the  widow Emi ly ,  :~fter her mar- 



riage with her  present husband, Thomas J. Lee, filed h e r  
petition for dower i n  the  lands of her  first husband, and  the 
land in COII  troversy was assigned to her  as dower. T h e  
plaintiffs were the  children and  heirs-at-law of her  said hus- 
band, Jonathan Wood, and  claim that ,  after the  determina- 
tion of the  freeliold interest of said Emily by her  second 
marriage, they have a r ight  to the immediate possession of 
the  land as tenants in  common with the defendant Sugg, 
who, by purchase from two of the heirs, was seized wit11 two 
undivided shares i n  the  same. 

But  the defendant insists that  there 1~3ver has  been a n y  
deter~ninat ion of this life estate of said E m i l y ;  tha t  by 

from her h e  is the  owner of her interest, and that  
the  p la i~ t i f f s  are only entitled to two undivided shares of 
]and in remainder, after the  death of Emily J. Lee;  :uld 
having no seizin or r ight  of possession, they are conse- 
quentl~7 not elltitled to a partition or sale of the  land for 
t h e  purpose of partitsion. Th is  po:;ition taken by defend- 
ant ,  we think,  constitutes a valid defence to t11e'~lairltiffs' 
petition 

Upon the ~ s s u e  submitted to the  jury-"Did Emi ly  J. 
TVood have dower assigned to her on the lands described i n  
the  pleadings? the  j u t y  responded in  the  affirmative. We 
must therefore assume tha t  t h e  prcceedings in dower were 
llad regularly accordigg to the  practice of the court, and 
that the  plaintiffs ~ 1 1 0  a r e  heirs-at l a w  were palties to the  

W a d e  V. Dick 1 Ired. Eq., 313. When tha t  is  
so, they are  estopped by the judgment  in t l l ~  proceeding for 
dower. T h e  decision i n  Gay x7. Stavcell, 76 N. C ,  369, IS 

c o ~ ~ c l u s i v e  upon this point. There, i t  is held tha t  '. wilere 
a fact ltas been decided in  a court of record, neither of the  
parties shall be allowed to call i t  in  question and have i t  
tried over again as  long as the  j u d g u e n t  sta:?ds u~lreversed ; 
therefore, i n  a n  action to recover the  possession of' a tract 
of land which had been allotted to her  (the widow) as dower 
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in  a n  action tl~eretofore had between herself and the plain- 
tiffs (the heirs) ; it was held that the plaintiffs were estopped 
by the judgnlent in the former action.'' 

This settles the question as to Emily's right of dower, and 
renders immaterial the inquiry whether she had forfeited 
her right of dower by her marriage with Lee, or by having 
failed to dissent from the will of her first husband within 
six months. 

T h e  defendant Sugg, by means of the several convepances 
set forth in the record, became the owner of her life estate, 
and by purchasing the interest of two of the four heirs of 
Jonathan Wood, he became, by the merger of n moiety of 
the  life estate of his two undivided sbares of the remain- 
der, the  owner in fee simple of an  undivided half of the 
land, and the owner of an estate for the life of Emily J .  
Wood in  the other molety owned by the plaintiffs. I n  other. 
words, the  defendant is the owner of one moiety in fee 
simple, and the plaintiffs are the owners of a moiety of the 
remainder. 

At the conl~no:i law, parceners only were cornpellable to 
make partition by a writ of partition, but the benefit of 
that  writ was extended to joint-tenants and teliants in com- 
mon by the statute of 31 and 32 H E ~ R P  VIII. By the 
former statute, none but tenants of the freehold w l ~ o  had 
estates of inheritance could have partition, and only against 
tenants of the freehold. By the latter, tenants for life or 
years might have partition, but not to affect the reversioner 
or re rna i~derman.  The  essential provisions of thesestatutes 
are still in force i n  this state, wit11 only a madification of 
the remedy. I n  1787 an act was passed by the general as- 
sembly which gave to tenants i n  common of real estate the 
petition for partition, in  place of the ancient writ of par- 
tition. Act 1787, eh. 274, $1, (brought forward i n  the Re- 
vised Statutes and  Revised Code). T h e  construction pu t  
upon thSs statute is, that  i t  applied only to such co tenants 

7 
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a s  had seizin where the estate was freehold, but had no ap-  
plication to reversioners or  remaindermen. Maxwell v. 
Jfaxwell, 8 Ired. Eq., 25; I9assell v. Mizell, 6 Ired. Eq., 392. 
And in  so holding this court has followed the English de- 
cisions in construing the statute of HENRY VIII. Our act 
of 1787 has made no change in the principles of law ap- 
plicable to partition, but has only changed the remedy. 

Mr. FREEXAN i n  his work on Co-tenancy says: I t  is a 
general rule prevai'ling in England without exceptiop. arid 
also throughout a majority of the  United States, that no 
person has the right to delnand any court to enforce a com- 
pulsory partition, unless he has an  estate in  possession ; one. 
by virtue of which he is entitled to enjoy the present rents 
or the possession of the property as one of the co-tenants 
thereof, Q 446. The  same doctrine is annouuced and main- 
tained in 1 Wash. on Real Property, ch. 13, 3 7, sub-div. 7. 

I n  Kew York i t  has been held that proceedings i n  par- 
tition c:\n be instituted only by a party who has an estate 
entitling him to immediate posseesion. Brownell v. Brownell, 
19 Wend. 367. See also Miller ex pnrle, 90 N. C., 625. 

I n  New Hampshire it is held : "To maintain a proceeding 
for partition the applicant   nu st show n present right of pos- 
session," 36 S. H.,  327. And again, that  "one who is in- 
terested with others in a remainder or reversion, after an es- 
tate of ireehold, c'annot maintain a petition for partition of 
the lands in which he is so interested." S N. H., 93. 

We might multiply authorities, but we deem those cited 
are sufficient to show that the principle is well estatlislied, 
tllat co-tenan ts in remainder or reversion have no right to 
enforce n compulsory partition of land in which they have 
such estate. 

By the act of 1812. cll. 847, jurisdictiol~ was given to 
courts of equity to order the sale of lands for partition, 
when an  actual partition could not be made without injury 
to some of the parties; but it was held to apply only to . 
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such cases where partition might have been made a t  law. 
Maxwell v. Maxwell, and Hassell v. Mixell, supra.. Now, by 
the act of 1808-'9, ch. 122, 5 12, and  THE CODE, 5 1903, ju- 
risdiction is given to tlle clerk of the superior court of the 
county where the real estate or some part thereof lies. 

We are of opinion there is no error in  the judgment of 
the superior court. 

No error. Affirmed. 

THOMAS H. ATKINSON T. D. H. GRAVES. 

Chattel Nortgage, defective for uncertainly-Execzttory contract. 

1. A chattel mortgage conveying a bale of good middling cotton 
which the mortgagor "may make during this year" passes no 
title ; first, because it fails to designate the place where the same 
is to  be produced; and secondly, because it does not identify the 
property so that it could be separated from other property of Iike 
kind raised by the mortgagor. 

2. Such instrument is in effect an executory contract, giving to the 
mortgagee only a chosb in action, or right to sue for the value of 
the cotton, if not delivered. 

(Robinson v. Z~ze11, 72 N. C., 231 ; Cottfw v. Willoug7diy, 83 N. C., 
.55 ; Harm2 v. Jones, Ib., 817 ; BInhdy v. Potrick, 67 N. C., 40, 
cited and approved.) 

CIVIL ACTION tried a t  Spring Term, 1SS4, of JOHSSTON 
Superior Court, before Pldips, J. 

This was an appeal from the court of ti justice of the 
peace. The plaintiff brought the actior~ to recover a bale of 
cottoll from the defendant, and i t  was tried upon the follow- 
ing  " case agreed " 

John Cooper executed a chattel mortgage to the plaintiff 
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Atkinson ou the 10th of February, lSSl, which was duly 
registered on the 18th day of the same month. The  instru- 
ment is in these words: I, John Cooper, cf the county of 
Johnston in the State of North Carolina, am indebted to 'I?. 
H. Atkinson, agent, i n  the sum of four h,undred pounds of 
good middling lint cotton for which he holds m y  note, to 
be due the first day of November, 1881, and to secure the 
payment of the same, I do hereby convey to him these arti- 
cles of property, to wit, one bay stallion horse and one bale 
of good middling cotton that I may make or cause to be 
made or grown during this year, to weigh not less than 
four hundred pounds; but upon this special trust, that if I 
fail to pay said debt and iutcrest on or before the first day 
of November, 1881, then he may sell said property or so 
much thereof as may be necessary, by pnblic auction for 
cash, first giving twenty days notice a t  three public places, 
and apply the proceeds of such sale to the discharge of said 
debt and interest on the same, and pay any surplus to me. 
Given under my  hand and seal this 10th day of February, 
1881. (Signed and sealed by John Cooper.) 

During the year lSSl, John Cooper made ouly one bale 
of cotton, which he packed. Besides this bale, he made two 
o r  three sacks of stained cotton which he sold in the seed. 
T h e  packed bale he  carried in 0ct;ber, 1881, to the defend- 
ant  Graves, and delivered it in payrnent of the debt due 
Jlim and secured by an agricultural lien in due form, dated 
21st of February, 1881, and registered on the 26th of the 
same month. The  bale of cotton weighed 408 pounds, and 
was low-middling i n  quality. 

The  plaintiff claims that the chattel mortgage vested in  
lliln title to the bale sold to the defendant, which the de- 
fendant denies and c l a i m  that the bale was not conveyed 
by the said chattel mortgage. 

I f  the court be of opinion with plaintiff, j u d g ~ e n t  is to 
be entered i n  his favor for forty dollars, with interest from 
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the 19th of October, 1881, and costs; but if with defendant, 
the appeal shall be dismissed. His Honor gave judg- 
ment i n  favor of the plaintiff, and the defendant appealed. 

No counsel for plaintiff. 
,?i!essrs. E. W. Pou and F. H. Busbee, for defendant. 

ASIIE, J. I t  was formerly understood to be the law, that  
a chattel mortgage could only operate on property not i n  
actual existence a t  the  time of its execution, and could not 
cover future products of the land, if given before the land 
was sown or planted. But  these decisions, in moderu times, 
have been superseded by the general adoption of the prin- 
ciple that  if the "thing sold or mortgaged be the natural 
product or expected iucrease of something to which the 
seller or mortgagor has a present valid right, the sale or  
mortgage will be good." Story on Sales, § 185. Or, i n  other 
words, whatever has a potential existence is the subject of 
sale o r  mortgage; for example, au unplanted crop or future 
products of a farm to be raised by one in  possession of land 
as owner or lessee is Ihe subject-of sale or mortgage. Jones 
on Chat. Mort., 5 143. So, the wine to be made from a cer- 
tain vineyard, or the wool that shall grow upon a certain 
flock of sheep.  enj jam in on Sales, 63. 

These things have no actual existence, but  as they are  
naturally expected to spring from something i n  which the 
owner has a present right, they have what is considered a 
potential existence, and are held to be the subject of sale or  
mortgage. Story and Benjamin supra; Robinson v. Ezzell, 
72 N. C., 231; Cotten v. Willoughby, 83  N. C., 75 ; Hawis v. 
Jones, Ib., 317. 

A mortgage or sale of a crop to be raised on a certain 
field or  farm i n  the possession of the mortgagor or seller is 
as  far as  the principle has been carried i n  respect to un- 
pIanted crops; but i t  has llever, as  we are aware, been ex- 



102 I N  THE SUPREME COURT. 

tended to the products of the soil to be raised without desig- 
nating the place where they are to be produced. I n  this 
particular the mortgage in question is radically defective. 

I t  is defective i n  the further particular that  i t  does not 
designate and identify the property sought to be conveyed, 
so that  i t  could be separated from other property of like 
kind raised by the mortgagor. Benjamin supra, 257. I t  is 
quite as  uncertain, if not more so, as the mortgage of " ten 
new buggies" out of a lot of fifteen buggies, which was held 
to be void for uncertainty ; Blakely v. Patrick, 67 N. C., 40 ; 
or twenty sheep in  a flock of one hundred ; or ten head of 
cattle i n  a drove of fifty; or a thousand feet of saw-logs i n  
a certain river, without further description to distinguish 
them from a much larger mass of logs belonging to the 
mortgagor in the same river, which is held to be void for 
uncertainty. Croswell v. Allen, 25 Conn., 30. 

The  effect of the chattel mortgage was nothing more than 
an executory contract, which passed to the defendant only 
a chose in action which gave him the right to sue the mort- 
gagor for the value of a bale of cotton, if not delivered; but 
i t  did not convey to him a chose in  possession, so that he 
might  maintain an  action for the specific thing. 

There is error. The  judgment of the superior court is 
reversed. 

Error. Reversed. 



OCTOBER TERM, 1884. 103 

WILLIAN STRICKLANI) r. W. H. DHAUGHAN. 

Petition lo rehear, time of Jiling-Limitations. 

1. Petitions to rehear must be filed according to the requirements 
of Rule 12 and section 966 of THE CODE. This case falls within 
their provisions, and the defendant not having complied with the 

"5 same, the plaintiff's motion to dismiss the petitiorr is allowed. 
2. Statute of limitations, its effect upon existing rights, and the 

legislative power over the remedy, touched upon. 

PETITION to rehear heard a t  October Term, 1884, of THE 
SUPREME COURT. 

This  was a petitiou filed by the defendant to rehear a case 
i n  judgment was rendered against him a t  February 
term, 1883. See report of case 88 N. C., 315. 

Messrs. Boykin &. liaison and W. A. Guthrie, for plhintiff. 
Mr. J. L. Stewart, for defendant. 

ASHE, J. T h e  plaintiff moves to dismiss the petition, 
because i t  mas not i n  ap t  time under the rules prescribed 
by this court i n  accordance with section 966 of THE CODE 
as set forth i n  Rule 12. 

T h e  rule reads : " A petition to rehear may be filed during 
the  vacation succeeding the term of the court a t  which the 
judgment was rendered, or within twenty days after the 
commencement of the succeeding term, and upon the filing 
of such petition t l ~ c  chief justice, or either of the associate 
justices, may, upon such terms as he  sees fit, rhake an  order 
restraining the issuing of an  execution, or t l ~ e  collection 
and  payment of the same, until the next term of said court, 
or until  the petition to rehear shall have been determined." 

T h e  defendant resists t he  motion on t l ~ e g r o u n d  thal  Rule 
1 2  has  no application to this case: that  the ?etition i s  filed 
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under the former rule, and under that he had the whole of 
this term in which to file his petition, and that  i t  was i n  
apt time. 

But we are of the opinion the objection was well taken 
and the motion of the plaintiff should be sustained. 

I t  is well settled that  the legislature may change the 
remedy, and as the statute of limitations applies only to the 
remedy, that i t  may also change that, either by extending 
or shortening the time ; provided in the latter case a reason- 
able time is given for the commencement of an action be- 
fore the statute works a bar. 

I n  Terry v. Andmon, 95 U. S. Rep., 628, Chief .Justice 
WAITE, speaking for the court, said : " This court has often 
decided that statutes of limitation affecting existingrights are 
not unconstitutiona1,if a reasonabIe timeis given for the com- 
mencement of the action before the bar takes effect. Haw1;in.s 
v. Barney, 5 Pet., 4E1 ; Jackson v. Lamphire, 3 Pet., 280 ; Sohn 
v. Walerion, 17 Wall., 596 ; Chrislmns v. Russell, 5 Wall., 290 : 
Sturges v. Crowninshield, 4 Wheat., 122." 

H e  further says in  the same opinion, that parties have no 
more vested interest in a particular limitation w l ~ i c l ~  has 
been fixed, than they have in the form of the action to be 
commenced, and as to the  forms of action or modes of rem- 
edy, i t  is well settled that the legislature may change them 
a t  its discretion, provided adequate means of enforcing the 
right remains. Strictly, the principle he announced applied 
only to the statutes of lituitation. 

It could have no application to this case, for there was 
no statute before November, 1883, giving time to parties to 
actions a t  law to file petitions for rehearing judgments ren- 
dered therein. That  "any party within two terms after a 
judgment of this court (supreme court) may apply to have 
the cause reheard upon any matter of law," was sirn. 
ply a rule of practice adopted by this court which it had 
the right to alter or abrogate a t  any  time a t  discretion. 
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That  rule was changed by Rule 12, and made a statutory 
provision by section 966 of THE CODE, which had the effect 
to abrogate the former rule. But as  i t  did not take effect 
until the first of November, 1883, the former rule Fas in 
operation until that time, so that the defendant had until  
then to file his petition under that rule. Rut tlie rule ceas- 
ing to exist a t  that time, according to a strict construction 
h e  had no  right to file his petition after that date, though 
possibly under a liberal construction in accordance with the 
spirit of Rule 12 and section 966, his petition might have 
been entertained if filed within twenty days after the first 
of November, but he failed to file i t  until the 14th of Decem- 
ber thereafter. 

Our conclusion is that the petition was not filed iu apt  
time and must therefore be dismissed. 

Petition dismissed. 

*A. D. WADljELL, Adm'r, I-. FRED J. SWANN. 

Y k m s a c t i o n  with person deceased- Witness-Section 590. 

1. A witness, party to the action, is not prohibited by section 590 of 
THE CODE from testifying as to communications made to other 
witnesses. Here. i t  does not appear that the  declarations of the 
witness were made in  the life-time of the deceased, or in his pres- 
ence, if then made; and the court holds that they are in no sense 
transactions or communirations with the person deceased. 

2. Section 580, disabling a party from giving evidence. applies to  
cases where both parties are living, and does not interfere with 
the operations of section 590. 

(&&hart v- Bell, 86 N. C., 448 and 90 3. C., 499; T~'oocl7~ozrsr r. 
Simmons, 73 N. C., 30, cited and approved.) 

:@Mr. Justice ASHE did not sit on the hearing of this base. 
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CIVIL ACTION, tried at  December Special Term, 1884, of 
of MOORE Superior Court, before MaeRae, J. 

The  defendant appealed from the ruling and judgment 
of the court below. 

Mr .  IZ. P. Buzton, for plaiutiff. 
Jlessrs. J. W. @insdale and W. E. Murchis~n, for defendant. 

SMITH, C .  J. This action, brought by the plaintiff a s  ad- 
ministrator of Ann J. Swann, is to recover the amount due 
on a note under seal, executed by the defendant to the 
intestate on May 5th, 1862, for the payment, one day after 
date, of the sum of six hundred eighty-seven dollars and 
twenty-six cents. The  defences set u p  in  the answer, which 
admits the making of the note as  described ih the com- 
plaint, are, that the debt has been paid ; that the presump- 
tion of payment arises from the lapse of time under the 
statute since January lst,  1870; that the note is subject to 
reduction according to the legislative scale. And further, 
that  the defendant has a counter-claim of larger amount 
than the plaintiff's demand. To the counter-claim the 
plaintiff sets up the statute of limitations as  a bar. 

The  counter.claim was not insisted on, and the only in- 
quiry submitted to the jury seems to have been (for no 
formal issues are found in the record) whether the note had 
been paid. 

To rebut the statutory presumption and negative the in- 
ferred payment, the plaintiff introduced witnesses whose 
testimony tended to show that  the defendant in the year 
1882, (whether before or after tbe intestate's death, which 
occurred the same year, the record fails to show) acknowl- 
edged that he owed the note. 

To meet and disprove this evidence, the defendant offered 
himself as a witness in respect to conversations deposed to, 
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and proposed to testify that they did not occur, and that  all 
h e  did say was simply that, " there was a note against him." 
Upon the plaintiff's objection the court ruled that the de- 
fendant was incompetent to testify to these matters under 
the inhibition of THE CODE, § 590, and refused to permit 
the examination. The  exception to this ruling presents the 
only question brought up  by the defendant's appeal. 

The  section referred to forbids the examination of a living 
party to a n  action depending between himself and the 
representzEtive of one deceased in reference to any transac- 
tion or communication which passed between them, closing 
the mouth of the living witness when death has sealed the 
lips of the other. 

I t  does not appear that these declarations were made in 
the lifetime of the intestate, nor, if then made, in  her pres- 
ence, so that  if living she could testify in  relation to them. 
So that  in  no sense are they transactions or communications 
with her. On the contrary the acknowledgments wereuttered 
only in the hearing of the witnesses who prove them. As 
remarked in Lockhart v. Bell, 86 N. C., 443, where the com- 
petency of the creditor to testify to an  endorsemetit in hi3 
own handwriting on a note of partial payment as pat there 
by himself, in  the absence of the debtor, w ~ s  drawn in ques- 
tion, the court say: "The  fact to which the testimony is 
pertinent, being shown to have occurred out of the pres- 
ence of the deceased and in  no sense a transaction with her, 
(and we see no  reason why the prelirninary matter affect- 
ing the competency of the party to testify may not be proved 
by him as well as by a n  indifferent witness), the statutory 
impediment is removed, and the objection ceases to have 
force." 

This  ruling was affirmed, and the coustructiotl put upon 
the disabliug act approved upon the rehearing of the cause 
a t  a subsequent term. Lockhart v. Bell, 90 N. C., 499. 

The  cases in which the act was required to be interpreted 
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are numerous, and will be found a t  the foot of section 590 
of THE CODE. 

The  act of 1883, c l ~ .  310, disables a party to a n  tlctioil on 
a judgment rendered or bond executed before August, 1868, 
where the suit was commenced before t h i t  date, from giving 
evidence, unless the defendant relies on a n  actual payment 
or pleads a counter-claim, and introduces himself to estab- 
lish the defence. This enactment applies to such actions as 
are mentioned where the parties are both living, and was 
not intended to iuterfere with the operation of section 590, 
since in  express terms i t  concludes, "But in  all such cases 
the rules of evidence as contained in this CODE shall pre- 
vail." Section 580. 

I t  was therefore error i n  the court to refuse to hear the 
testimony of the defendant as to what he said to the wit- 
ness, so that  the jury could properly estimate the value of 
the evidence. The  defendant did riot ofTer to prove that 
payment had been made, for this was inadmissible under the 
ruling i n  TVoodhouse v. Simmons,  73 N. C., 30, but to disprore 
his  alleged admissions of a continuing indebtedness upon the 
note, and we see no reason against his doing so. 

There is error and must be a new trial. Let this be cer- 
tified. 

Error. Venire de novo. 

'6A. D. WADDELL, Admk, N. FRED. J. SWANK. 

Agency, proof of denzand in-Pleading. 

1. Where plaintiff alleged an agency, the liability of the agent and 
a demand upon him to account and pay over, and defendant de- 
nied the alleged agency ; Held that while the plaintiff must prove 

''Mr. Justice ASHE did not sit on the hearing of this case. 
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the agency, yet the denial of the agency relieves him from prov- 
ing a demand upon the defendant before suit brought. But 
where the agency is admitted, such demand must be proved. 

1. The court suggest the proper issue to be submitted on another 
trial, and the manner in which the seeming variance between the 
allegations of the parties and their proofs may be put out of the 
way. 

1-iwrrtf v. ( "wbiv ,  83 N. C., 108; Hwrl v. Jfirrr?, 7 Jones, 620, cited 
and approved). 

CIVIL ACTION, tried at December Special ~ e r ' m ,  1553, of 
MOOBE Superior Court, before &?acRae, J. 

T h e  case is stated in  the opinion. The  plaintiff appealed 
from the judgment of the co~ i r t  below. 

Mr. 12. P. Bun.lon, for plaintiff. 
Mesm. J. W. Himdale and TI'. E Mrwchison, for defendant. 

MERBIMOS, J. I t  is alleged in  the complaint that  the in-  
testate of the plaintiff in her  life-time, being the owner of 
twenty.five shares of the capital stock of n railroad cotn- 
pany, delivered her certificate for the same to the defend- 
ant ,  '. i n  special trust and confidence, to sell and  dispose of 
the same on her account, as her agent and trustee, and  to 
account with her for the proceeds of sale, all of which he  
agreed to do;" that he  sold the said s twk  and realized 
therefor the net sum of $1,464.63, on the 20th day of Sep- 
tember, 1873; that  he never accounted to the said intestate 
i n  her  life-time, nor to the plaintiff since her death for the 
said sum of money, or any part thereof; that  the plaintiff, 
before the bringing of this action, demanded of the de- 
fendant that  he render to him an account of such agency, 
and  pay to him the said snnl of money with the interest 
due thereon, &c. 

The  defendant in his answer to the complaint denies such 
agency, but says that  iu 1873 11e was the agent of said in- 
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testate, and as such received and sold said railroad stock and 
received the money therefor; that  he  accounted with the 
plaintiff's intestate in her life-time in respect to sucll 
agency, and was fully in all respects discharged from the 
same, and  that lie borrowed from the said intestate the said 
sum of money and promised to pay the same with interest ; 
and as to his said promise to pay the said sum of money to 
the said intestate, he  pleads the  statute of limitations. 

On the trial below the court submitted to the jury, among 
other issues, one as to ~ ~ h e t h e r  or not the plaintiff made 
any demand before the bringing of the action for an  ac- 
count and payment of the money due to him on account of 
said agency. 

The  plaintiff offered no evidence in support of that  issue, 
and insisted that inasmuch as the defendant had denied the 
agency in  his answer, it was not necessary to prove a de- 
mand in  that respect. The  court, howe~er ,  held that  the 
plaintiff must prove such demand upon the defendant be- 
fore the  action was brongltt, else the action could not be 
maintained. To this ruling the plaintiff excepted. 

The  jury, by consent of plaintifi, in response to the issue, 
as to the demand, said, "not  .until the sum~nons  in this ac- 
tion." 

We think the court erred in  I~olding that  the plaintiff 
must prove a dernai~d upon the defendant that  he account 

him in respect of the alleged agency and pay him the 
money in his hauds as agent of the intestate, before the ac- 
tion was brought. 

The  plaintiff alieged the agency, the liability of the 
agellt and the demand upon him. These allegations the 
defendant broadly denied. This left the plaintiff to prove 
the agency, and that the agent Lad the money as alleged, 
but i t  relieved him from the burden of proving the de- 
mand. This is so, because the defendaut, in denying the 
agency, denied that the money alleged to be in his hands 
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as  agent belong to the intestate of the plaintiff in her life- 
time, or to the plaintiff as administrator of her estate. 

Ordinarily, under the contract of ageneg, the agent is en- 
titled to be notified by his principal to deliver to him the 
money or other thing ill his hands as  the agent, the object 
being to give h im opportunity to do so without action. This 
notice or demand implies, and is given upon the supposi- 
tion, that the agent recognizes the relation between himself 
and his principal, and that  he will freely do his duty as  re- 
quired. 

But, if he denies the agency, what purpose could a de- 
mand serve? I t  would be useless and nugatory. The  de- 
nial raises a state of antagonism inconsistent with the pur- 
pose of a demand. The  attitude of the agent towards the 
principal i n  such case is one of avowed hostility that pre- 
vails and continues until the court settles the matter and 
ends i t  by its judgment. A inan cannot be allowed thus to 
claim the privileges and rights of a character which h e  re- 
fuses to recognize and sustain, and the duties and responsi- 
bilities of which he  repudiates. 

I t  was insisted in the argument by the counsel for the 
appellee, tbat  the cause of action was not complete before 
the action was brought, because no demand was made, and, 
therefore, the actiou could n ~ t  be sustained, and he further 
contended, that  the plaintiff was not relieved from proving 
the demand because the defendant denied the agency in  
his answer. 

The  first part of this argument would be good if i t  stood 
alone; for if the defendant had admitted the agency, then 
the plaintiff could not recover without first proving a de- 
mand before tlie action was brought. R a t  the unqualified 
denial of the agency in  the answer is a n  admission that a t  
no time would the notice have served the purpose contern- 
plated by i t ;  i t  is tantatnount to saying, that any demand 
would have been an idle ceremouy. The answer dcvelopes 
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the fact that the defendant, from the beginning arid before 
this controversy began, denied the agency and all liability 
arising from the relation created for it. I t  disclaims all 
occasion for and right of defendant to the demand or notice. 

This seems to us to be a just and proper application of 
principle, and while we find no direct authority in our own 
reports sustaining, we find none contravening it. But there 
are many decisions that aptly illustrate the application of 
the same principle in similar cases. Thus, in  Vincent v. 
Coybin, 55 N. C., ?OS, the plaintiff alleged that he was the 
landlord of the defendant, and the latter denied the allega- 
tion, and the court held, that  the defendant was not entitled 
to notice to quit. I n  that case Mr. Justice ASHE said : "But, 
however well settled i t  ruay be, that  a tenant from year to 
year is entitled to the regular six months' notice at  common 
law, and three mouths by our statute, there is another prin- 
ciple of law well settled, i. e., that where such a tenarit sets 
his landlord a t  defiance, and does an act disclaiming to hold 
under him as tenant, this dispenses with the necessity of 
notice to quit;  as, for instance, by attorning to another 
claiming the possession as his own." And so it was held i n  
Ilead v. Head, 7 Jones, 620. 

rrillottson V. McC~ille.~, 11 Vt. Rep., 447, tile court held that 
where a man has received money as agent for another, but 
denies the agency and claims to have received i t  on his own 
account, he is not entitled to a demand before suit. And so 
also, where a plaintiff brought his suit to restraiu a nui- 
sance, without giving the defendants notice of his intention 
to take proceedings, and they by their answer justified the 
nuisance and insisted on their legal rights, it was held that 
the nature of the answer precluded the defendants from ob- 
jecting to want of notice. Attorney General v. Hackney Board 
of Works, 44 L. J. Cl~an. ,  545; 7 Wait Act. & Def., 376. 

I n  Walradt v. Maynard, 3 Barb., 554, it was l~c ld  that where 
an  attorney denies his liability to pay, and sets up a claim 
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against his client exceeding tlie amount  collected, this 
amounts  to a waiver of a legal demand:  and  in  Ayers v. 
Ayers, 16 Pick., 32'3, i t  was held tha t  no denland on the de- 
fendant was necessary, i t  appearing b ~ .  his answer that  h e  
denied t l ~ c  plaintiff's r i gh t ;  bu t  tha t  otherwise, a demand 
would have been necessary. 

W e  ilotice tliat the defendant does not set u p  111 his :tn- 
swer, as matter of defence, that  no demand was made be- 
fore the  action was brought. U e  simply denies tha t  de- 
mand was made \Ye are  not  hele  called upon to decide 
whether or  uot  sui11 a defence must be specially pleaded. 
'I'here are  authorities tliat seem to indicate tllat i t  muzk be 
so pleaded. W a i t  szcp-a. 

T h e  court iilstructed the jury that  the first ai:d second 
articles of tlte pleadings-the complaint and  answer-were 
substantially the same, and tha t  the fourtli article r ~ f  tlic 
complaint and the foul  th article of the answer raised the 
first issue, a n d  that issue was, '( did the defeudallt account 
with the  intestate, i l r l l ~  J .  Swanu, for tlle proceeds of the 
sale of tlte railroad stock ?" 

'1 I l l is  was a n  c r roneou~ view of tlie con~plailit aurl answer 
T h e  complaint alleged :L co r~ t inu i~ lg  agency fro~rl home time 
(not cleiir~itely fixed) ill 1873, until the bringing of this ac- 
tion. The  answer did not admit  this : oil the coiltrary i t  
flatly denied it, and :tvcrrell that  t l ~ c  tlefendaxt was a .pe- 
cia1 agent, not such a5 alleged, i n  respect to t!:e railroad 
dock, autl i t  alleged " tlmt Ile d id  not aceourlt wit11 her (the 
intestate) for the said sum immediately a f k r  tile s n ~ d  sale 
in the co~in ty  of hloore, and tllnt s l ~ e  tllen ant1 Illerc lo~~net l  
to illis defentlmt tile said l ; a n ~  of motley," t l~lrs  pntting thc 
ageucy asalleged-the co~ilil iuing agency-directly i t )  cines- 
tion. Therefore, the first ruaterial issue of fact r,~isctl by 
the pleadings was that  as to the agency as allcgecl on tile 
one hand a11d denied on the ot i~er .  

This  issue was not submitted a t  all, but all issue subnrdl- 
S 
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ilate and collatera! to i t  was submitted to the jury, to-wit, 
the issue as to whether or not the defendant had accounted 
with the intestate. This left the main issue to be deter- 
mined collaterally and incidentally. The  effect of this was 
to dwarf, obscure and  entangle the main issue and  lead the 
minds of the jury away from it. Such a practice might 
greatly prejudice a party. I t  is important in  a substantial 
degree, t l ~ a t  the material issues in all cases should be pre- 
sented clearly and distinctly, and kept so before t h e  minds 
of the jury, so that  they may see and understand clearly 
what issues they are to try, and  how the evidence bears upon 
them severally. 111 this case, who can sap what might have 
bee:] the verdict of the jury, if the issues as to the ager~cg 
had been distinctly submitted to thern, stripped of all col- 
lateral and entangling considerations? Will i t  be said that  
they had to pass upon the question of agency incidentally 
in  order to determine whether the defendant accourzted with 
the inteslate for the  money? Perhaps they did, but they 
did iiot see tlie evidence bearing upon it in thz clear, strong 
light of a direct, distinct issue. The plailitiff had the right 
to have the wain issue tried separately. 

Regularly, only the material issues of f ~ c t  raiwd by the 
pleadings sllould be submitted to the j u r y ;  the fewer the 
better, and collateral matters involving evidential facts 
should be put i n  evidence on  one side or the other of the 
issue submitted. I n  some cases, collateral issues, with a 
view of fairness, and  to meet tlie justice of the case may be 
submitted, but this practice ought not to be encouraged. A 
great number of issues tend to confrise the jury, darken 
their counsels arid render their verdicts very uncertain and  
unsatisfactory. 

The  real purpose of this action is to compel the defend- 
an t  to  pay a sum of money he  owed the  intestate of t he  
plaintiff, and as to the real merits of the matter, it is of lit- 
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tle importance wl~etller h e  owed i t  as agent or as  a bor- 
FORTer. 

T h e  jury i n  substance have found that  the  defendant 
owed the  plaintiff $1,464 60, with interest thereon ; tha t  
th is  debt is no t  barred by ' the statute of limitation. T h e  
defendant admi t s  tha t  h e  owed it. I-Ie pleazed the statute 
of limitation, a n d  this plea has been found against him. 
i f  t h e  complaint cor~formed in  form to t h e  proof, i t  is man-  
ifest the  plaintiff would be entitled to judgment.  H e  moved 
for judgment  upon t h e  findings of the  jury. H i s  couusel 
thought  h e  was entitled to i t  without amending the  com- 
p:aint, and i t  i s  not clear tha t  11e mas not. It is not certain 
t h a t  the  variance betweet) the  cornplaint and the  proof was 
such i n  substance as to actually ~nis lead or prejudice the  
defendant in  making  ];is defence, especially in  view of his 
answer. A t  all  events, the  coinplaint might have been 
amended upon application to the  court. 'The counsel ap-  
piies 11ere to amend,  arid perhaps this court migh t  allow a n  
amendment  with a view to justice ; but  upon the whole we 
deem i t  better to a ~ v a r d  n new trial, on which t h e  whole 
merits of the  matter in  litigation can be settled. It does 
not seem to us tllat the  rights of either party have bee11 
satisfactorily ascertained. I n  one 'aspect of the  case the  
plaintiff is entitled to recover; in another i t  would seem 
tha t  the  defendant is entitled to  the  benefit of the  statute of 
litnitation. 

New trial awarded. Let this be certified according to 
law. 

Error.  l 'enirc dc noz~o.  
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LEWIS KING and wife and others T. E:. Dl .  FOSCUE. 

Lnncllod and Tenmf-Lease h y  Tenant for life-Iiei?zninder.- 
nla?z- Constiivtionality of Act-Agency. 

1. -1 lease of land made by a tenant for life terluir~ates a t  his death. 
but  by statute the lease is continued to the end of t l ~ e  current 
lease-year that the tenant may gather his crop. 

2. But, in such case, the renlainderlnan is entitled to a part of the 
rent proportionate to the part of the year elapsing after the ter- 
mination of the life estate to  the  surrendering 01 possessi~n to 
the rernainderman. TIIR CODE, 9 1749. 

3. The statute embraces a lease for a single:year, altlwugh it pro- 
vides in terms "for any lease for year?." 

4. The legislature l ~ a s  porn-er to regulate the;nlethod of transfer of 
property fro111 one to another and hence the act above mentioned 
is constitutional. 

5 .  Where an  agency is denied or repudiated, no deluand upon the 
agent is necessary befcrz suit brought. 

((,,'w I,. lTo~~n;y, 1 Hay?, 17; l ' 0 ; 7 / ( ? ~  ? f P l  I-. I ~ ~ ~ I ~ L / J I o  11, 1 Ired. l+l., 
286, cited and approved.) 

CIVIL ~ILTIOS, trlcd at  Spring Term,  1SS4, of Josm Su- 
perior Court ,  bcfore Shq~hwd,  J. 

T h e  a c t i o ~ i  was c o m ~ i ~ e n c e d  i u  a justice 5 court, a n d  the  
plaintiffs colnplainetl tliat t h e  defen<!al~t owed thein n inety-  
o n e  dollars for rents  r e c e i ~ e d  by h i m  f t ~ n ~  t11c Inrlc?s of t h e  
f eme  plnint~ff :  Tlie clefendant t lci~ied t11e allegation. 

I t  appea1s t h a t  one  IZnrrison was tentint for life of ccr- 
ta in  lands  in  Joncs  county,  a n d  tha t  t h c  feme plainti if 'was 
enti t led to tlie retnainder i n  fee t h e r c i l ~  ; t h a t  I-Iarrison i n  
his life-time leaset1 t h e  l a n d  to a t e n a n t  :or the  year 1881, 
reserving certain rent  i n  k ind  of tile crops to be produced 
thereon ; that  13:irrison died on tile 14th  of August  i n  t h a t  
year,  leaving a last m i l l  a n d  testament,  a n d  appointed t h e  
defendant  csecutor  tliereof, a n d  by whit11 h e  gave him (the 
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defendant) his wl~ole estate; that the will was duly proved 
and the defendant qualified as executor, and in the fall of 
said year collected the whole of  lie rents due under the 
said lease. 

The  feme plaintiff sues to recover such part of tlie rents 
collected by the defendant as slie may be entitled lo in re- 
mainder, demanding ninety-one dollars, and the justice of 
the peace gave judgment in  favor of plaintiff for tliirty- 
five dollars, ar?d she appealed to tlie superior court. 

On the trial in the superior court issues were submitted 
to the jury, who responded as follows : 

1. Did defendant, i n  consideration of being allowed to 
collect the rents wit l~out  objection on the part of the plain- 
tiffs, promise to pay plaintifTs their share of the same? 
Answer-Yes. 

3. If so, what amount is clue to plaintiffs? Ansmer- 
$51.07. 

The court instructed the jury, as to the first issue, that 
they could only consider such part of tlie evidence as tended 
to show a promise by defendant to pay plaintiffs prior to 
the collection of tile rents, a:id that  plaintiffs were entitled 
to a proportionate part of the rents under TIIE CODE, S 
1'749. To the latter part of t l ~ i s  instruction the defendant 
excepted. 

There was no evidence to show any d e ~ n a n d  by plaintiffs 
on the defendant for the rents, before the action was brought. 

After verdict the defendant moved for judgment non ob- 
&nte veredicto, on the grounds, first, that under the findings 
of the jury in response to the first issue, the defendant was 
:I mere agent of the plaintiffs, and a demand was necessary 
before the action could be sustained ; and secondly, that  the 
feme plaintiff was not entitled to any  part of the rents, and 
tlierefore the promise to pay was without consideration. 
The  court denied the motion, and the defendant excepted 
and  appealed from tlie judgment rendered. 
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NO counsel for plaintiff's. 
Messrs. Xtrong & Smedes, for defendant. 

~IERRIMOX, J. 111 this case, the lease executed by the 
owner of the life estate in the lands terminated upon 
his death, because he could not let the lands for a longer 
term than the period of his own life. H e  could not lease 
that which did not belong to him. Upon his death, the 
estate of the remainderman a t  once began, and n lease made 
by him terminated. 

The statute, (THE CODE, $1740) llowever, continues the 
lease in  lieu of emblements in such a case, to the extent of 
occupancy on the part of the tenant until the end of the 
lease-gear current a t  the time of the death that terminated 
it, to tlle end that he may mature, care for and gather the 
crops; and it provides, that he shall surrender possession to 
the succeeding owner of the land at  the end of that year. 
and pay to him (the remainderman in this case) zl part of 
the rent accrued since the last payment of rent became due, 
proportionate to the partof the period of payment elapsing 
after the termination of the estate of the lessor, until the 
time of such surrender of possession on the part of the ten- 
ant to the succeeding owner; and i t  likewise provides, for 
compensation to the tenaut for tillage and seed of any  crop 
not gathered or matured a t  the expiration of such current 
lease-year from the person succeeding to the possession. 

The  lease mentioned in this case, is for bul one year, and 
it is insisted that the statute mentioned does not embrace 
such leases, because by its terms i t  applies to leases for more 
than one year. We think otherwise, and that  such a con- 
struction would defeat in  some measure the purpose of the 
legislature. 

Although the statute provides in  terms for " any lease foc. 
years of any land let for farming," kc., nevertheless, it em- 
braces tl, lease for a single year. I t s  plain purpose is to ex- 
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tend the lease for the current year to the extent of occu- 
pancy on the part of the tenant, to enable him to mature 
and gather the crops, and make provision in  respect to the 
same as to rents accrued since the last payment, and to 
compensate the tenrint for tillage and seed of any crops not 
gathered or matured a t  the end of the year. The necessity 
for such a statutory regulation applies quite as strongly to 
a lease for a single yaw, as to one for two or more years. 
The main object is to provide, not so much for leases f o ~  yeam, 
as for a lecse, whetlier for n year, or for years, terr~~inatecl 
by the happening of some uncertain event that puts an 
end to the estate of the lessor. By the common law, " the 
tenant for life, or his representatives, shall not be prejudiced 
by any sudden determination of his estate, because such a 
determination is contingent and uncertain. Therefore, if  a 
tenant for his cJwn life sows the lands, and dies before har- 
vest, his executor shall have the emblemenls or profits of the 
crop ; for the estate was determined by the act of God, and 
i t  is a maxim in the law, that " actws dei nemini facit iejv- 
~iam." 

" The representatives, therefore, of the tenant for life shall 
have the emblements to compensate for the labor and ex- 
pense for tilling, manuring, and sowing the lands, and also 
for the encouragement of husbandry, which being a public 
benefit, tending to the increase ant1 plenty of provisions, 
ought to have the utmost security and privilege the law can 
give it." 2 B1. Corn., 122 ; Taylor on L. & T., 355 ; Gee r. 
Young, 1 Hay., 17;  Poitzdexter v. Blackburn, 1 Ired. Eq., 
286. 

The purpose of the statute is to regulate this subject, and  
very largely in the interest of the succeeding owner of the 
land, and its spirit clearly embraces a lease for a year. And 
indeed the phrase employed in the statute, " a  lease for 
years," is used in a technical sense, like the similar phrase, 
" an estate for years," by which is meant, a n  estate for a 
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definite period of time, and it embraces a lease for a single 
year. 2 B1. Com. 140. 

T h e  objection that  the statute under consideratio11 is un-  
constitutional cannot for a moment be sustained. I t  is but  
a reasonable legislative regulation of the method a d  means 
whereby the remainderman, or succeeding owner, comes 
into possession and complete enjoyment of his estate. And 
indeed, as we have said, i t  is intended to, arid generally does 
promote his interest and convenience. The  legislature 
clearly has power to regulate the method of the transfer of 
property from one party to another, and although such 
regulations frequently incidentally affect the value, and 
sometimes the stability of private property, this cannoi be 
regarded as interfering wit11 vested rights. Such a legisla- 
tive power is essential, and  is frequently exercised in many 
ways. Cooley Const. Litn., 358, (1st Ed.) 

The statute extended the lease mentioned in  this case i n  
lieu of emblements, from the date of the death of the tenant 
for life to the extent of occupal~cy on the part of the tenant,  
for the purpose of maturing and gathering the crops, to the 
end of the current lease-year ; and by virtue of t!~e statute, 
thejenze plaintiff was entitled to a part of the rent, propor- 
tionate to the part of tile year elapsing between the termi- 
nation of the estate of the lessor, the tenant for lifc, and the 
surrender of the possession of the land to her. 

The  defendant, bowever, collected the whole of the rents 
due under the lease nsentioned, and failed to pay the feme 
plaintiff any part of them. It is  not denied that  if she is 
entitled, he has her part of the rents. I t  is that  she 
is entitled, and quite as plain that she can n~ain ta in  her 
action for the money had and received, as well as upon the 
express promise to pay the rents. 

I t  is insisted that the first issue submitted to the jury in-  
dicates and assumes that  the defendant was the agent of the 
plaintiff to collect the rents; and, therefore, she cannot 
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ulaintain this action until  she first makes a demand upon 
the defendant for her part of t h e  rents. 

No formal pleadings were filed, the action I~aving  been 
begun in the court of a justice of the peace, where the 
pleadings are very summary and informal. Precisely how 
the plaintiff declared does not appear. There is not l~ing in  
the  record that shows that the defendant was the agent of 
the plaintiff. The  issue does not treat him as such agent; 
i t  seems to suggest that the ferne plaintiff did not object to 
the collection of the rents by liirn, and he 1)rornised to 
pay her share thereof. But if he were such agent, as 11e 
now insists, 11e repudiated the agency by the denying the 
right of the plaintiff to any part of the rents. H e  put 
himself in hostility to her, and hence 110 demand was neces- 
sary. T.l.'cddelL v. S w u ~ ~ n ,  decided a t  this term, ante 108. 

There is no error, and judgment must be entered in this 
court for the plaintiff. Judgment accordingly. 

No error. ARrmed. 

I. l'artnership effects nmst be appropriated to partnership debts, t c  
  he exclusion of claims of a creditor upon a member of the firn~. 
ilnd the rule is the same, where they are assigned b y  mortgage tc 
one who has knowledge of their character and is a creditor both 
of the firm and of an  individual partner. 

2. I n  such case the law rnakes the appropriation, and the credit01 
cannot elect, even with the concurrence of the surviving partner, 
a s  in this case, to make a different disposition of the effects to the 
prejudice of the estate of the deceased partner. 

(A77ru v. ( / ~ i . w o m ,  90 X. C., !lo, cited approved.) 

CIVIL ACTION for foieclosure of mortgage tried a t  Sprrng 
Term; j 884, of DUPLIN Superior Court, before Shepherd, J 
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On November 2d, 1872, the plaintiff, a t  the request and 
for the accommodation of the firm of Frederick & Son, con- 
stituted of the defendant Norris Frederick and William C .  
Frederick, his sol), executed his pronlissory note in the sum 
of five thousand dollars to said firm payable a t  thirty days. 
and the same having upon their endorsement been dis- 
counted a t  the bank, the proceeds were received and used in 
their business. On November 12 thereafter, the said Wii- 
liam C. executed to the plaintiff a mortgage deed, conrey- 
ing certain real estate of his own for the indemnity and 
security of the plaintiff' against loss or damage by reason of 
his liability on said note, or on others which t l~ ight  he given 
in  renewal of the said debt. Renewal notes were subse. 
quently given until the indebtedness was reduced, i n  1875, 
to one thousand dollars, and this sum the plaintiff testified 
was paid by himself, and that he had not been re-imbursed. 

I n  the year 1875, William C. Frederick died, leaving o 
will, in  which he appoints his father, the said Norris, his 
executor, aud gives him power to carry on the same busi- 
ness. I11 1878, the plaintiff and Norris came to a settle- 
ment, which showed an  indebtedness to the former, made 
up, as the plaintiff alleges, of acceptances, individual and 
for the firm, and including interest on the residuary firm 
debt, for the four years preceding, in the sum of $4,000, 
to secure which the defendant mortgaged the stock of goods 
on hand to the plaintiff who took the same into possessiox~, 
and has realized therefrom the sum of $2,100, which he 11as 
appropriated, as  he clairns a right to do, to the personal im- 
debtedness of said Norris as provided in the deed convey- 
ing the goods, leaving unpaid the $1,000 due from the firm. 

The testimony of the defendaut Norris varies from that 
of the plaintiff, and his s tate~nent  is that the stock of goods 
surrendered to the plaintiff were to be used in  discharging 
the $1,000 debt, then in payment of a small debt due from 
Norris on account of the 'firm business, and the residue to 
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be returned to him. H e  further denies that he owed the 
alleged debt of $4,000, and says that the goods were con- 
veyed to secure the plaintiff i n  advances that  he mig!lt 
thereafter make to aid the defendant in a new business 
which he proposed to open. 

The  only issue passed upon by the jury was as to the sum 
paid for the firm, and whether i t  had beer: repaid to him i n  
whole or in  part. 

The  court was asked by defendant's counsel to charge that  
the plaintiff having full knowledge of the fact that the 
goods assigned to him were of the partnership effects, the 
proceeds arising from them should have been applied, and  
the law will thus dispose of thern, in  discharge of the part- 
nership debt. The  instruction was refused, and the jury 
were directed that  if the plaintiff took possession under a n  
arrangement, with the assignor that  the firm debt should be 
paid, then the verdict should be that  i t  was discharged. 
Bu t  if the plaintiff did not come into possession under such 
arrangement, but  under and by virtue of the mortgage and  
to enforce its terms, the plaintiff could apply the funds 
to the mortgage debt and  the firm debt would remain. The  
jury found under the instructions, that the firm debt was 
not discharged. 

The  court therefore rendered judgme:~t for foreclosure of 
tbe mortgage of the land conveyed by the testator, and the  
defendant appealed. 

Xessrs. Faircloth d;: Allen, for plaintiff. 
i1rlessrs. Battle & Nordecai and J. L. Stewart, for defendants. 

SMITH, C. J., after stating the case. I t  is settled upon n 
series of adjudications i n  this court that  the creditsrs of a 
copartnership, as  such, have n o  lien upon the property a n d  
effects of the partnership, nor a n  equity to have them ap-  
plied to the partnership debts in herogation of the right of 



124 I N  T H E  SUPREME COURT. 

the  individual partner, with the consent of his associates, to 
dispose of them as h e  pleases. The  equity to have this 
preferential appropriatioll resides i n  each member, as a 
means of personal exoneration, in accomplishing which the 
creditors onIy h a r e  relief. The  subject is considered and 
the  authorities examined in  the recent case of Allen v. Gris- 
som,  90 N. C. ,  SO. 

It is manifest tbat if the administration of the  testator's 
estate had been committed to some other person, the right 
vested i n  the testator to require the  joirlt property to be 
first applieci to the joint liabilities, would have devolved 
upon his representative; and i n  fulfilling the assumed 
trusts, he  ought to have enforced the equity in relief of the 
estate. The same obligation rests upon the defendant Norris, 
nnd what, as surviving partner succeeding to full legal 
ownership, he  might have bee11 compelled to do, in  admin-  
istering the partnership funds, l:e ought  to do of his own 
accord. I n  other words, he  should manageand  use them 
as surviving partner under the coercion of the duty assumed 
i n  accepting the executorship of the  deceased for the pro- 
tection of the interests of the testator's estate. So where, in 
disregard of this equitable obligation, he  transfers the joint 
effects to oue who has knowledge of their clsaracter, and is 
both a creditor of the firm and of the individual partner, 
the same rule of appropriation must  prevail and the moneys 
must be applied in  like Inanner. The law in  such case 
makes tile appropriation, and  it  is not at the election of the 
creditor, even with the cnncurreuce of the other partner, to 
make any  different disposition to the  prejudice of the estate 
of the  deceased. As a court of equity will compel this a p -  
plication, when i t  becomes necessary to invoke its aid, so it  
will deem the creditor, into whose hands the fund comes 
with full knowledge, to have done that  which he  ou$ht to 
have done, and the joint debts first discharged when the 
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fund is sufficient. There is therefore error i n  the ruling of 
tbe court for which there must be a new trial. 

The  plaintiff testifies that the  $4,000 debt is constituted 
i n  part  of debts of the firm, and if so, this part is equally 
entitled to share in the distribution of t he  fund received by 
the plaintiff; and perhaps has it preferential clainl to the  
appropriation over the $1,000 debt. To ascertain this a 
reference may become necessary, and can be better taken in  
the court below. 

Let the  judgment be reversed to the end that a uew trial 
be had, and  let this he certified. 

Error. T h i r e  tle n o m  

N. R. JONES, Sherili, 7-. SAMUEL I-'. ARRINGTOS. 

" Back- Taxes"- Re l ie f  of Sl~e~.<[?-Leyislcitive Pozuev. 

It is competent for the  legislature t o  eiilpower sheriifs t o  collect 
"back-taxes; " and where, a s  here, t h e  sheriff has  hin~self made 
a f u l l  settlement and gone ou t  of office, t h e  delinquent tax pay- 
er's liability t o  him is no t  thereby extinguished. T11g7or r. , I ~ / P I I .  
G7 N. C. ,  316, conimented on. 

(12urlt o r d  r. Coi t t '~s  of A la~ncc ir~  i. 52 K. C.,  ,239, J J ) i  t o / /  v. .J.d~6t e ,  
1 Jones, 312; lV71ifelr11lat v. 71~1/, 90 N. C., 542: Hint011 r. f f i u f o i ~ ,  
l'hil., 410; Tfl!/lo? v. .171au, GT N. C., 3 6 ,  cited.) 

Cr r r r ,  ACTION, tried a t  Fall Term, 1SS4, of 1 V ~ 1 n i c s  Su- 
perior Court, before Gudge7., J 

This  action was brought for tile collection of taxes nl- 
leged to be due the plaintiff from the defendant for the years 
1873 and IS80 inclusive, under the act of 1883, c11. 79, ell- 
titled " an  act for the relief of Natllaniel R. Jones, former 
sheriff of Warren county." The facts material to a11 uu- 
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derstanding of t h e  point decided are  stated i u  t h e  opinion. 
T h e  plaintiff appealed. 

JIessrs. IV, A. DIontgo?nery and Baltle & Mo&cni, for plain ti fF, 
MT. Jos~pli B. Batchelor, for defendant. 

SMITH, C. J.  T h e  plaintiff had filled the  successive terms 
of the  office of sheriff of Warren county from the  'year  
1873 until  the  first Monday in  September, 1881, when his 
last term expired, and had dur ing  t l i s  period regularly ac- 
counted for and  paid over to the  proper aut l~ori t ies  the  
tases, state and coanty, cvitl~ thecollection of which h e  was 
charged. F o r  his  relief a t  the session of the  general assem- 
bly, held i n  t l ~ e  year 1853, a n  act was passed, the  first sec. 
tion of which is in  these words : 

. . T h a t  Nathaniel R .  Jones, former sherifF of IVarren 
county, be, and h e  is hereby ant i~orized,  to collect tlle arrears 
of taxes d u e  t11e snit1 Nathaniel R. Jones for the  years 1873 
to 1881, (designating tlie several years in words) a n d  for 
tha t  purpose h e  may  appoint one or more persons to make 
said collections, under  t h e  same rules and regulations as  a re  
prescribed by law for the  regular collection of taxes, and  
the  power and  authority hereby granted shall cease on the  
1st day  of January,  1584." 

T h e  next  section directs the  mode of procedure when t11e 
demand against tlie alleged delinquent tax payer is resisted 
on the  ground tha t  the  t a x  has been paid, and the sheriff's 
receipt as evidence thereof has been lost, wllicll has been 
pursued i n  the  present case, while the  remain ing  section 
extends the  provisions of the  act over so much  of tlle ter- 
ritory of Warren as formed a part  of tha t  collection district, 
and  was detached to make t h e  county of Vance. 

Upon the trial  i i ~  t h e  superior court, to which t h e  cause 
commencing before a justice of the  peace had  been relxoved 
by appeal, the  judge expressed the  opinion t h a t  the  en-  
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actment  was ~ l o t  warranted by the  constitution, a n d  was 
consequently inoperative, and  .therefore t h e  plaintiff sub- 
mitted to a nonsuit a n d  appealed. 

W e  have before us upon the  record a single question, and  
this  alone we propose to co~lsider. 

I s  the  act unauthorized by the  cor~st i tut ion? 
I n  t h e  case t h e  N .  C 22. R. C'ompany v. Conmissioners of 

Alamance, 82  N .  C., 259, t h e  plaintiff itnpeachfd t h e  validity 
of a n  enactment which provided for the  collection of taxes 
upon unlisted property liable thereto, for the  intervening 
years between 1869 and  1876 inclusive, as a11 invasion of 
vested immunit ies  not authorized by the constitution. I n  
passing upon this contention the  court say : 

" J h e  retrospective features of the  act are  uot fatal to its 
validity. I t  does not undertake to impose new burdens o r  
additional liabilities upon the  cotspanies. but  to pursue a n d  
charge the  taxable property which they possessed and which 
has  escaped its s l ~ a r e  of tlie c3olntnon burdens. I t  seeks 
nothing more. No vested rights are involved ; no  wrong 
done  by t h e  means e~nployed to correct a common error, 
a n d  prevent an  unjust a n d  u n i n t e ~ ~ d e d  exemption." 

Again in  iTfo~ton r. ilshbee, 1 Jo l~es ,  312, i n  ref?rence to nu 
act which authorizes the  administrator of a deceased sl~eriff  
to proceed with the  collection of the  arrears of taxes d u e  for 
the  three preceding years, i n  meeting a similar objection, 
BATTLE, J., speaking for the  court, says: "We are dear as to 
the poziw of the legislature to pass the act i n  question, und t h d  it 
qave him the right to collect as general administrcctor." 

So i n  the  case first cited t h e  court say i n  regard to such 
enactments: " There a re  numerous instances i n  our  owl1 
legislatiol; where the  t ime for the  collection of unpaid taxes 
has been extended to those d u e  for rnang years previous, for 
t h e  indemnity a n d  reinlbursement of the  collecting o E c e r  
a n d  the sureties on his official bond and their legal repre- 
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sentatives, without question, so far as we know, as to the i n -  
competency of t he  legislature to make the enactment." 

Vur attention was not then called to the case of Mo&m v. 
Ashbee, supra, as containing a n  actual rul ing upon the point. 

Numerous special acts for the  relief of sheriffs in  extend- 
i ng  their power, to collect taxes in  arrear, will be found i n  
the legislation of 1881 and 1883 and  also a t  each of those 
sessions a general and comprehensive e"nactruent conferring 
upon all  these officers autllority to collect unpaid taxes for 
which they have accounted in  their several settlements. 
Acts 1881, c11. 93 : Acts 1883, ch. 30. 

I t  would thus seem that the  possession of the power to 
remove the obstruction arising from the  lapse of time, and  
again exposing the delinquent tax-payer to the  rel~ieclies 
provided for the enforced paynlent of what is due, has been 
so long exercised, and promptly vindicated by judicial de- 
cision wlien denied, that i t  must now be settled beyond the 
reach of controversy. 

The  argument for the :ippellee is that  the col!ector's set- 
tlelnent is an extinction of the tax-payer's liability, pro- 
longed only for one )ear. and  forever gone if not enforced 
during this period, aud beyond the competency of the law 
making power to rerive. This reasoning is wl~olly irrecon- 
cilable with the adjudications and tlle practice. 

The  public taxes, state and county, under tlle law I I O K  in  
force (Acts 1SS1, cll. IIT), becomc due and payablt., tlie 
former on t l ~ r  second Monday in  January (section 41), t 1 1 ~  
latter on the first Monday iu Februaryv (sectinu 35!, after the 
first Monday in beptenlbcr of the preceding year, wllen the 
t:lx list goes into the sheriff's llands for collection jsectioll 
2 ) .  l i e ,  and in case of his deatli the sureties to his official 
bond are allowed one year, and no longer, frcrn Ihe day 

for his settlen~ent and payment of the state taxes, 
to finis11 the collection of all taxes (section 50). 

\Vl~ile the time for the settlement has been varied aud 
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fixed a t  different periods, in  all  the revenue legislation, the 
relatior~s of these provisiocs, so far as we have examined, 
remain; and  the settlements are required to be made before 
the time expires in which the officer is allowed to proceed 
with the collection. SLIC~I a provision is found i n  the  rev- 
enue legislation in the Revised Statutes, ch. 102, § 44, i n  
the  Revised Code, ch. 99, 5 54, and in  Bat. Rev. ch. 102, 5 50, 
i n  all of which the officer is allowed a gear after settlement 
to cor~clude his collection. 

Some countenance is afforded to the suggestion that  the 
extension of t he  time for collectioi~ for one year after the 
officer has made his settlement is ill effect a limitation put  
upon the enforcement of the tax-payer's obligatiori, and 
when the time is past that  liability cannot be revived by 
what is said by RODMAN, J.. delivering the opinioa in Tog- 
lor v. Allen, 67 N. C , 346. 

" If me regard the sherifl's power to sell as a power given 
on the conditjon that  i t  be exercised within a certain time, 
which failed to be acquired by not  selling within the time, 
i t  would seem clear that t l x  legislature could riot b:, the 
private act of February, 1861, give the sl~erify a pjwer to 
sell the laud of the defendant. I t  would be to take his 
property without due process of law. Ant3 if we consider 
the requirement to sell by the first of Orhbe r  as only a 
statute of limitations, yet, although a legislature may pro- 
long a period of limitation, or suspend the running  nf the 
statute before tlie remedy is :v11olly barred, i t  cannot law- 
fully d o  so afterwards." 

The  sheriff's deed was I~e re  declared to be ineffectual in 
passing title to tile land, in  consequence of his disregard of 
essential requirements of the law prescribing his course of 
proceeding, even supposing the power to sell had been pro- 
longed and could be exercised, and llence the  remarks we 
have quoted, made a r p e d o ,  were ]lot necessary to the de- 
cision of the cause. No aut l~ori ty  was referred to, nor the 

9 
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contrary rul ing i n  J fo~ton  v. Ashbe"e, noticed, nor weight 
given to the  frequent instances in which t l ~ e  general assem- 
bly have removed the restraint upon the  tax collector a n d  
enabled h im to prosecute his remedy against delinquents, 
as a n  interpretation of constitutiofial power, 2nd we can 
only allow to t b e  opinion the  weight due to the  learned 
judge who expressed it. 

But  aside from the  antagonism of opposing authority,  we 
do not concur i n  the  argument  tha t  assimilates the  case to 
a n  enactment tha t  attempts to revive a. t len~and tha t  
has become barred by tlle statute of limitations, the  repug- 
nance of which to the  constitution of the  United States has 
been 'recently declared in  Wl~itehltrst v. Dey, 90 N. C., 542. 

Such a n  enactment does not operate upon the debt or lia. 
bility of the  t ax  payer, which remains as before, but  is  
simply a removal of a restriction imposed upon the collector 
upon grounds of public policy i n  cases in which i t  is deemed 
proper to g r a n t  t h e  indulgence. Similar legislation was 
sustained in  Hinton v. Hinton, P h i l ,  410, which extended 
t h e  t ime in  which a widow was allowed to enter her dissent 
to the  testator's will iifter the  expiration of the  six months  
prescribed by  law. 

This  was more obnosior~s  retrcactive legislation, since it 
disturbed the legal relations of tlle widow towards those 
entitled to the  devised estate. 

I n  our  case a mere restriction is re1110ved from a public 
officer so tha t  he may enfbrce a subsisting, not barred, obli- 
gation incurred by t h e  tax payer under  the  operation of 
a revenue law. 

But  whatever force there mlght  be in t l ~ e  argument  against 
the  right of the  f;ener:iI assembly thus  to subject t h e  t ax  
payer to the  dernancls of the  collector after the  protection 
afforded under  the  law, if the  question were still open to 
controversy, we deem i t  settled by adjudication and  prnc- 
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tice for too long a period for us now to review it aud dis- 
turb the rulings. 

There is error and must be a new trial. I t  is so adjudged 
and this will be certified. 

Error. Venire de novo. 

WILLIAM H. HARDY I-. THOMAS J. MILES. 

Executors and Administralo~s-Parties. 

1. Where a n  executor dips leaving unadnlinistered assets in his 
hands, the administrator de bonis ~ z o n  of the testator must be 
made a party to an action against the representative of the de- 
ceased executor, in which the next of kin or legatees seek a settle- 
ment of the estate. 

2. If such administrator refuse to join as plaintiff, he may be made 
a party defendant. 

(hrniversity v. HugT~es, 93 N .  C., 537; H a m  v. l iomegay, 85 N. C.. 
119 ; Stute v. Johnston, S Ired., 397; Goodnran v. Goodman, 72 N. 
C., 508; i7f~clphy v. Hawison. 6.5 N. C., 246, cited and appr0ved.j 

CIVIL Acnos ,  tried a t  Spring Term, 188.3, of WARRE$ 
Superior Court, before *Shepherd, J. 

This action was brought to vacate a deeree, and surchalge 
and falsify au account, and for the payment of a legacy. 

The  pleadings show that  William Miles died in February, 
1869, leavjr~g a last will and testament i n  which he ap- 
pointed Samuel Miles executor, empowering him to sell his 
real estate, aild after paying his debts and other expenses, 
to distribute the surplus among the testator's six cl~i ldren 
and representatives, of whocn the plaintiff is one, being :i 

son of a daughter of the testator, who died in his life time. 
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Samuel Miles died intestate sometime iu t l ~ e  year 1876, and  
the defendant Thomas J. Miles was appointed his admin-  
istrator. 

The  plaintiff, a t  the time of the death of the testator, was 
a n  infant of tender years and never had a guardian. 

The  plaintiff charges a fraudulent disposition of the  real 
estate of the testator by the executor Miles, to his own ad-  
vantage; and  that after proceedings had by the executor in 
the probate court for a final settlement of said estate, while 
the plaintiff was an infant, to which he alleges he was not 
a party, the said executor soon after the plaintiff came of 
age, by fraudulent niisrepreseiitatiol~s and  concealment, ob- 
tained from him a receipt for his sliare of the estate of llis 
pandfa ther  ( the  testator William Miles) which did not 
cover more than a fourth of what was due him upon n fair 
account by the executor. 

The  defendant denied any fraud or1 the part of his  intes- 
tate (the said executor), iblld itisistecl that the plaintiff was 
estopped by the decree i n  t l ~ e  case, tieterminecl in  the pro- 
bate court, brought by the intestate for m settlement of his 
testator's estate; and further insisted that  the plaintiff's 
action was barred by the statute of limitations. 

Judgment  i n  Lellalf of plaintiff, from wh ich  the clefend- 
ant  appealed. 

N r .  TV. A.  Il.lo?ltgomery, for plaintiff: 
Mr. J B. Batchelo~. for defendant. 

ASHE, J. 111 this court the def'endar~t's c o u ~ ~ s e l  took ex- 
ception to the plaintiff's complaint for a defect of parties, 
alleging that the administrittor de bonis non, cum testamewfo 
annero, of William Miles was a necessary party to the action. 

We  think the exception is well taken. IVilliam Miles, the 
testator, died in  1869 and Samuel Miles was his executor, 
~ 1 1 0  qualified as such, and took upon himself the burthen 
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of executing the will. H e  died in 1876 and  the defendant 
took out letters of administration on his estate. 

I t  is alleged in the plaintiff's complaint that Samuel 
Miles, the executor of William Miles, abused his trust and 
appropriated a large part of the proceeds of the real estate 
of his testator, which by the will he was directed to sell and 
distribute among the next of kin of the testator. If that  was 
so, i t  left that  amount in  his hands as executor, and his ad-  
ministration of the estate of his testator was incotnplate and 
unfinished a t  his death, to that extent. I n  that  case, iL is 
well established that  110 one but an administ'rator d. b. n. cf 
the testator could bring an  action against the administrator 
of the deceased executor. Uziversitg v. flughes, 90 N. C., 637 ; 
Hctm V. Xorne.qay, S 5  N. C., 119 and the cases there cited. 

Besides these, the case of State, kc., V. Johrston, S Ired , 
297, is to the same effect. I t  was there held, " that  when 
assets have remained in the liarids of an administrator for. 
more than seven years unclaimed by the next of k in ,  and 
',he administrator dies, the trustees of the University callnot 
recover in  their own name from the representative of such 
:~dmiuistrator. The assets can only:be recovered by an admin- 
istrator (1. 6. w, who is immediately answerable over to the 
trustees; provided n o  claim hc set ul: on the part of the 
riest of 1ii11." 

The  plaintiff's :~ction cannot besustained with tile present 
p~irties We ilold that the administrator de bonis non, cum 
itstnmcnto anncxo, of William Miles. deceased. is a necessary 
;)arty. 

Rut, so volulninous is the record in the case, consisting of 
over a hundred pages of legal-cap paper, showing how elab- 
orately the case llns been litigated, to save the parties the 
repetition of the trouble and vexation they have already 
encountered, we are of the opinion i t  is just and proper that 
the case should be remanded that amendments should be 
made, so as to lnake the administrator d. b. 12. of William 
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Miles a party to the action-we would say as plaintiff, if the 
superior court had the power so to do a t  this stage of the 
proceedings; but i t  has been expressly decided i n  the case 
of Goodman v. Goodman, 72 N. C., 5'08, that the superior 
court has no such power. 

But i n  Murphy v. Ha~risov, 65 K. C., 246, i t  is held that 
where the administrator refuses to bring an  action to sur- 
charge and  falsify an account, by which the estate of his 
intestate has been injured, the legatees or next of kin may 
bring the action; but in  doing so, they must make the acl- 
ministrator or executor a party defendant. This case would 
seem to come within the principle decided i n  that  case. 
There, the administrator refused to act, and lie could not be 
made a party plaintiff without his consent, and yet the 
plaintiffs, the next of kin, had a right to have the account 
surcharged arid falsified. Here. there is no  administrator 
cl. b. n. joined in the action, whether because t l~e re  was none, 
or, if one, he refused to act, does not appear; but the plain- 
tiff has sustained a wrong which the law would not be true 
to itself if i t  did not furnish him a remedy to redress. H e  
not only, as i n  the Goodman case, seeks to surcharge and 
falsify the account, but to vacate the decree rendered against 
him in  the action in which the account was taken, to which 
he alleges he was not a p:lrty, and also, to set aside a receipt, 
taken by the executor by concealment and  false representa- 
tion. Tbis  is a much stronger case for the plaintiff than 
was the Goodman case. 

Our conclusion is that the cause should be remanded to 
the superior court that the administrator de bonis non, cuw 
lestaa~ento annexo of William Miles if there be one, may be 
made a party defendant; and if not, that he  may be made 
a ?arty when appointed. 

Remanded. 
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CHARLES BRADY and wife v. E. S.  MANESS and another. 

Ejectment -Lappage. 

In  case of a lappage, and each bargainee is on his own land, outside 
the interference, the title mill be in him who has the elder title; 
but if the junior bargainee has had actual adverse possession for 
seven years with color, he acquires a good title to  %he part so oc- 
cupied. Here, the defendant having failed to establish such pos- 
session, and the jury having found in favor of the plaintiff, the 
latter is entitled to recover. 

EJECTMENT, tried a t  December Special Term, 1883, of 
MOORE Superior Court, before HacRae .  J. 

The plaintiffs read in evidence a grant from the state to 
Joseph Cook, dated December 18, 1797, svhich covered the 
land in dispute, and showed :l regular chain of title by 
deed and descent to Elizabeth Moore, the mother of the 
feme plaintiff, who died intestate. 

The defendants, in  support of their title, introduced a 
deed from Malcolm McNeill, sheriff, to Isaac Beasou, dated 
i n  May 1798, which recited and purported to have been 
made in pursuance of a sale made by said sheriff on the  
19 th  of September, 1796, and showed a regular ci:ain of 
title by deeds from said Beason to the defendant, E. S. 
Maness. 

The case states there was evidence tending to prove that  
defendants' grant  and deeds covered the l o c t ~  in quo, but  
there is no mention of any grant .having been offered in  
evidence by the defendants. 

There was no evidence that plaintiffs or those under whom 
they claim, had ever been in possession of the portion of 
land in dispute, which is a lappage. And there was con- 
flicting evidence a's to whether defendants had been in pos- 
session of any portion of the lappage as long as seven years 
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before the cotnmencenlent of this action. There was also 
conflicting evidence as to whether the defendants had been 
i n  possession of a portion of the land sued for, under color 
of title for more than seven years before suit brought. 

The  defendants introduced Henry Maness as a witness, 
who testified that Billy Martindale entered land adjoining 
the land claimed by the plaintiffs, and gave i t  to his son, 
and that  he (witness) bought i t  from ~ f i  Mofitt  and Alfred 
Brower at  a trust sale, and sold i t  to Joe Moore, who lives 
on i t  now, and that it lapped over on the Ccok land, but 
how far and a t  what point the witness did not state; but 
what he claimed was the lappage of the Beason land on the 
Cook land ; a r ~ d  that was about twenty-five years ago. 

Neither tile alleged grant nor rnesno conveyances mere 
introduced. 

I t  was further iu evidence that Joseph J .  Moore, a son of 
Elizabeth Moore, cultivated s small field on one side and 
inside the lappage for ten years-the witnesses disagreeing 
as to whether he cultivated i t  every year or not: and there 
was no testimony as to how said Moore held possession of 
the field, or whether it was the clearing made by Henry 
ilianess. 

The  defendants' counsel requested His IIonor on  the 
above state of facts to charge the jury " that the possession 
of Joseph Moore, holding under Henry Maness, who held 
under the Martindale grant and a deed by virtue of s sale 
u1;der n deed of trust to hioffitt and Brower for one hundred 
acres, part of the Cook Innd, and now holding under the 
Cook grant, was adverse to the plaintiRs in this action, who 
must prove title agaiast tbe world." The instruction n7as 
refused and the defendants excepted. 

Verdict and judgment for plaintiffs, and the defendants 
appealed. 

Xessrs. J, W. Hinsdnle and 1V. E. Illurchison, for plaintiff's. 
Xessrs. McIvever &, Black, for defendants. 
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ASHE, J. The only question presented by the record for 
our determination is, whether His Honor in  the court be- 
low committed an error in refusing to give the charge re- 
quested. 

The  land in  dispute is a lappage to which the plaintiffs 
claim title through a grant  from the state, dated in 1797, 
for the land described in the complaint, which includes the 
locus in quo, and by rnesne conveyances and descent to the 
feme plaintiff. 

The defendants claim the land through a sheriff's deed, 
dated i n  1793, and mesne conveyances to the defendant, E. 
S. Maness. 

The  title made out by the plaintiffs is indisputable, unless 
the defendants show that they, or those under wl~orn they 
claim, have been in the adverse possession of the interfer- 
ence for seven consecutive years with color of title. It is 
well settled that where two deeds cover in part the same 
land aud each bargainee is settled on his own land, outside 
of the interference, the title wi l l  be in liitn who has the 
elder title ; but if the junior bargaiuee 11as heen in the ac- 
tual possession of the lappage for seven jears, 11e will have 
thereby acquired a good title to tltnt / ) a r t  b j  virtue of tilt. 
statue of limitations. 

The defendant Maness contended that ils had Iicld ad- 
verse possession of tile lnppage for seven years with ~ O l o r  c7f 

title, and offered evide;?ce to sustain t h e  position; but i t  
was met by conflicting evidence on the parr of the plain- 
tiffs; and this constituted the only real issue which was 
submitted to the jury. 

The defenciant contended tllat even if he shoulcl fiiil to 
establish the seven years adverse possession of the lappage 
by himself, or those under whom 11e claims, still, the plain- 
tiffs could not recover, for that,  one Joe Moore had been in 
possession of the laud for more than seven years with color 
of title, and requested His Honor to charge the jury, " that  
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the possession of Moore holding under Henry  Maness who 
held under the Martindale grant and a deed by virtue of n 
sale under a deed of trust to Moffitt and Brower for one 
hundred acres, part of the Cook land, and now holding 
under the Cook grant,  was adverse to the  plaintiffs, and 
they must make out a title against the world." 

His  Honor very properly refused to give the charge ; for 
what difference could i t  make whether Joe Moore was in 
possession of any  part of the land in dispute, or how long 
he had held possession, if the defendants were also i n  pos- 
session. Moore is not a party to the action; nor was it 
shown that he held possession under the defendants. Moore's 
possession therefore could not prevent the defendants from 
being trespassers. 

Admitting that  Moore had held possession of a small 
field on the interference for ten years without interruption, 
as contended by the defendants, upon which some doubt 
however is thrown by the testimony, i t  could not avail hiln 
anything, and much less the defendants, without color of 
title, and  that he did not have ; for in  the claim set up  for 
hinl by the defendants under the Martindale entry, there 
was no grant  or deed of any description offered in evidence, 
that could be construed into a color of title. But even ccn- 
ceding that  Moore had possession of the small field described 
by the witness, on one side of the lappage for twenty-five 
years, that, without color of title, would o d y  give him :t 

title by presumption of a deed from the plaintiffs, or some 
one of those under whom they claim, to the extent of his 
actual possession, that  is, up  to his enciosure; but that could 
not prevent the plaintiffs from recovering that portion of 
the lappage which was outside his enclosure and in pot- 

session of the defel;darmts. 
The  jury having found al! the issues upon the question 

of adverse possession agains: the defendants, and there be- 
ing no error in  the refasal of His  Honor to give the instruc- 
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tion asked for by the defendants, the  judgment of the court 
below must be aflirmed. 

No error. -4fhrnecl. 

0. B. HATHAWAY v. E. D. HATHAWAY and others. 

TVitness-Tra?zsaction wi th  person deceased-Section 590- IVil!s. 

A witness, who is a devisee under a script executed in January, is 
not compttent upon trial of an  issue cleaisacit ceZ ~ 0 1 1 ,  to speak of 
conversations with the testator tending to impeach a script exe- 
cuted in May thereafter. As the last may be found to  be a revo- 
cation of the will previously made, such witness is directly inter- 
ested in the result of the issue, (THE CODE, $590,) as to which 
of the two is the will of the testator. 

(XcLen?y v. Nomzevt, 84 N. C., 235, cited and approved.) 

SPECIAL PROCEEDING heard a t  Spring Term, 1884, of PITT 
Superior Court, before Shepherd, J. 

This was a proceeding commenced by petition in  the pro- 
bate court, to set aside the probate in common-form of a 
paper-writing purporting to'be the last will and testament 
of Anna Hathaway, executed on May S, 1879, and for the 
probate in solernn.fortn of her will executed on January 27, 
1879. 

The  following issues were prepared and transferred to the 
superior court for trial : 

I. I s  the paper-writing dated and  purportiug to have Leen 
executed on the 8th day of May, 1879, or any  part-thereof, 
if so, what part, the last mill and  testament of the said Anna 
Hathaway ? 

2. I s  the paper-writing dated and purporting to have been 
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executed on the  27th day  of January,  1879, or a n y  part  
thereof, if so, what  part, the  last will and testament of the  
said Anna  H a t h a w a y ?  

T h e  jury found the first issue in  tlie affirmative and the 
second in the negative. Tlle facts in reference to proving 
the  declarations of the  testatrix are  set out i n  the  opinion 
here. 

There  was judgment in  favor of the  plaintiffs from wllich 
the  defendants, propounders of , t h e  will of January  27th: 
appealed. 

-Tless~-s. Batchelo~ cil: Deziereziz and Gillimz & Son, for plaintiff. 
No counsel for defendant. 

SMITH, C. J.  T W O  scripts bearing the respective dates ot 
January  2Tth, lSi'9, and  May 8 t h  of tho same year, each 
1)urporting to be the  last will of one A l ~ n n  Hathaway were 
offered for probate a t  the  same time by two of the  executors 
of the first, nud tlie sole executor i n  the  last, ~ 1 1 0  is also an 
executor i n  the  otlier, b u t  refuses to act with his associates. 
These are t h t  opposing parties to the  twofold contest and  
cnveat the scripte. Issnes of deuisavit vcl no71 iu respect to both 
instruruerlts mere prepared a n d  submitted to the  same jury 
a t  tlic same time. 

Tile propoundei. of the ins t rument  made i n  May offered 
evidence proviiifi the  formal e x e c ~ t i o n  of t h ~ t  script and 
desisted. Thereupon the propounders of the  script of J a n u -  
a rx  introduced one McG. l Iopkins  who testified to dcclara- 
tioiis made to h i ~ n  by the  testatrix on  t h e  day of the  date of 
t h c  last script, tending to show the  exercise of undue influ- 
ence over her mind  by the  executor therein, the  palty to 
wlionl and his wife the  entire estate of the  testatrix is given, 
a n d  tha t  the  instrurnent is not the  offspring of her  owrl 
volition 

After this testimony 11nd been heard, tlle couusel for t h e  
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propounder of the will thus impeached stated to the court 
that they had just discovered thit the nitness was a dwisee 
under the first wiil, and was incompetent under section 590 
of THE CODE, to speak of conversations with the deceased, 
and moved that all such testimony be withdrawn from the 
jury. The  motion was allowed and the propounders of the 
first, who were caveators to the last will, excepted. 

The  jury rendered a verdict in  favor of the script of May 
and against that of January preceding, and from the judg- 
ment ?hereon the said propounders of the first will appealed. 

The  rejected testimony mas: not offered to show the want of 
legal capacity In the deceased to make a disposition of her 
estate, disclosed by her erratic and unnatural acts and utter- 
ances, as indications of the diseased intellect from which 
they proceed, which, as was held in HcLsary v. ~Vorrnent, 84 
N. C., 235, are not within the inhibitions of the statute, but 
to prove facts, as such, asserted by the testatrix whereof her 
deciarations are the only proof 

This comes withiu the words and meauiug of the act as 
frequently heretofore expounded, and the only question is 
whether the witness is personally disqualified to speak of 
the declaration. For the appellant i t  is insisted that he is 
not, and that he has no interest in the determination of the 
issue as to the last will, to which his testimony is confined. 
This  is a n:isconception of tile relations of the witness to the 
controversy. If the last script be the will of the testatrix, as 
it disposes of all her estate, it is a revocation of all others 
previously made. It is only by putting i t  out of the way 
that the  other can be established, though prnbate of i t  still 
becomes necessary. The witness then has a direct interest 
in defeating the probate of the last script, and thus remov- 
ing a barrier which so lo r~g  as it remains is insuperable to 
the probate of the older script. Indeed the affirmativefind- 
ing that  the script of May is the last will of the testatrix is 
a disposition of the matter in cor~troversy, and dispenses 
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wit11 the necessity of making any response to the issue as to 
the other. 

The  interest of the witness was tllerefore direct and posi- 
tive, and there was no error in  ruliug ouL the.testilnony. 

There is no error and this will be certified to the end that  
further proceedings be had i n  the court below. 

S o  error. Affittned 

SCSAN KING and others T-. ANTIIONP DAVIS, Ex'r, and other;.. 

Adoption of Childl-en- TVills-Paren t nnd Child. 

1. The provision in Battle's Kevisal, ch. I, $ 3, allowing children to 
be adopted and to inherit as children born in wedlock, only has 
reference to cases of the intestacy of the person standing $17 70co 
l )ar~nt i s .  

2. Where, prior to the issuing of such letters of adoption, the party 
adopting rnade his will bequeathing certain property to the child 
afterwards adopted; Helt7 that  such bequest takes the case out of 
the statute providing for after-born children. Rw. Code, ch. 
119, $ 20. 

:j. If any provision is made for an  after-born child, the court can- 
not say that  it is inadequate. The statute only applies when no 
provision a t  all has been rnade. 

4. Whether the adoption creates the parental relation only from the 
date of the order, or whether the statute is retroactive and estab- 
lishes the relation of parent and child from the birth of the 
child-qucrw. 

(A7fi,ci~.es v. i7Iea1-es, 4 Ired., 192, cited and approved.) 

SPECIAL PROCEEDIXG for an account, &c., commenced 
before the clerk, and heard a t  Spring Term, 1854, of LESOIR 
Superior Court, before S11epherd, J 



OCTOBER TERM, 1884. 143 

Richard W. K i n g  died on Marc!] 7th, 1883, leaving a 
:viil bearing date in August, 1880, with a codicil annexed 
made on October 27tl1, 1881, wfiich have beeti duly proved 
as such, and letters testamentary issued to the defendant, 
Anthony Davis, the sole surviving executor therein named. 
I n  the 11th clause of the will the testator, to the defendant 
i:ichard Taylor, then an infant and illegitimate child of 
one Mary E. Taylor, devises a tract of land cousisting of 
240 acres, more or less, for life, and if he die leaving heirs 
of his body h im surviving, tbe remainder to them in fee; 
and if none such, then to the children of Mary A n n  H u n -  
ter and Sophia C. Wesl. 

I n  the next clause he gives to his executor, An thon j  
Davis, in trust for said Richard Taylor, the sum of $500 to 
be used in his education and t11.e residue not expended to 
be paid over to him on his attaining the age of twenty-one 
years, with limitations over similar to those corinected with 
~ i l e  devise, sliould he die before reaching majority and leave 
no lleirs of his body. 

On the 25th day of October, 1882, application was made 
by said Richard W. King,  the said Mary E.  Taylor tile 
mother, and the said Ricl~ard Taylor, under the act of 
)larch 3rd, 1873, Bat. Rev., cb. I, for the adoption of the 
said infant by the said Ricl~ard W. King  for the life of said 
Richard Taylor, and judgment was accordingly so rendered 
in favor of t6e petitioner in form as follows: 

"Upon reading the  foregoing petition, the court dotl; de- 
clare that the facts set forth in the said petition are true, 
and i t  is therefore decreed that  the name of the said Richard 
Taylor be, and the sanle is hereby changcd to Richard 
King. 

And i t  further appearing that  t!~e said Richard W. Icing 
is a proper and suitable person, the adoption prayed for in  
said petition is hereby sanctioned and allowed, and i t  is 
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ordereb that letters of adoption of the said Richard Taylor 
be granted and issued to the said Richard W. King, and 
that the said Richard Taylor be, and is hereby declared to be 
the legitimate child of the said Richard W. King, In pur- 
suance of sections 7 and S of chapter 9 of Rattle's Revisal, 
and this order shall have the effect forthwith to establish 
the relatious of parent and child between the said Richard 
W. King and the said Rick~ard Taylor for the life of the 
said Richard Taylor with all the duties, powers and rights 
belonging to the actual relationship of parent aud child, 
and should said Richard W. King  die intestate, said Richard 
Taylor shall inherit the real estate and be entitled to the 
personal estate of the said Richard W. King in  the same 
manner and to the same extent, said Richard Taylor would 
be entitled to, if he had been the actuaI lawful child of the 
said Richard W. King. 

It is further ordered that this order be recorded in the 
office of the clerk of the superior court of Lenoir county 
aforesaid, this 25th day of October, 1882. 

W. W. N. HUNTER, 
Snperior Court Clerk." 

This judgment relidered by tlle clerk was submitted to 
the judge and endorsed with his approval. 

I t  elnbodies the provisions of the statute in declaring 
the legal effect of the adoption as set out more especially 
in the sections referred to iu the decree. 

I n  the Revised Code, cl:. 119, $ 29, i t  is provided that :  
" Children born after the making of their parent's will, and 
whose parent shall die without making any provis io~~ for 
them, shall be entitled to such share and portion of said 
parent's estate, as if he or she had died intestate." 

The  present suit, a t  the instance of the other legatees, is 
instituted against the executor and thesaid Richard Taylor, 
or King as his name now is, for a general settlement of the 
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testator's estate and the payrnmt  of the  legacies, there being 
no  debts of the  estate to be paid and 110 ~ ~ e c e s s i t y  for the 
retention of the  funds in the  hands of the  executor. 

Th.e executor submits to an account while the  defendant 
Eichard represented by his guardian,  insists tha t  he  is enti- 
tled to the  entire estate, real and personal, except the  por- 
tion to which t,he widow of the  testator i s  entitled, and this 
by virtue of t l ~ e  statute last referred to, a ~ : d  his adoption 
after the making of the  will, placing hi111 i n  the  same rela- 
t ion towards the  testator. as a n  after-born child would be, 
the  bir th  and adoption being e q u i v a l e ~ ~ t  i n  their legal con- 
sequences. 

T h e  clerk rejected this claim and adjudged tha t  the  said 
Iiicllard could only claim the property given h im i n  the  
will, and  upon appeal this ruling was affirmed by the judge 
who rendered judgment that the  executor pay over and de- 
liver to the  plaintiff's or to the  guardian of such as  a re  in -  
fants, the  legacies l~equea t l~ed  to them in the  will. From 
this  judgment,  the  defendant Richard appeals to this court. 

Mr. George Davis, for 111a1ntifF. 
Xessrs. Strong & Snzcdes and  . J o ~ L ~ L  Dtrereur, for defe~idant.  

Samrs, C. J., after s t a t i i~g  the above. Tlle sole question 
before us, a n d  the only one discussed I r l  the opposing con- 
tentions of counsel is, whether the  adoption has the  effect 
ascribed to it, and if so, whether the  said Richard Taylor 
o r  R i n g ,  can treat, a s s  nnllity, tbe devise and  bequest made 
to h i m ,  while illegitimate, and br ing himself within the  
scope of the statute as if 11e were a n  after-born legitimate 
child of tile testator, unprovided for. 

T h e  statute which authorises the  1)roceeding for the  legiti- 
mation of children born a n d  begotten out  of wedlock, by t h e  
putative parent, establishes their personal r e l a t i o ~ ~ s  and  con- 



146 I N  T H E  S U P R E M E  COURT 

fers a capacity to inherit  and share i n  the  distribution of tlje 
personal estate, and  this is in  the  form of the  decree. 

I t  declares such adoption, when fcr life, shall  have the 
effect " i f  tlje petitioner die intestate, to enable such child 
to inherit  the real estate and entitie i t  to the personal estate," 
as  if sucll child had been legitimate a t  its birth. Section 3 
of ch. 1. 

Language a l n ~ o s t  identical is  employed i r ~  chapter 0,  sec 
tion 8, in describing the consequences of legitirnation. 

I t  shall " impose upon  he fatljer.al1 lhe obligations which 
fathers owe to their lawful children," and i t  shall enable the  
child to inher i t  from the father only his real estate, and 
also " entitle such child to the  personal estate of his father " 
i n  the  same manner  a3 if such child " had been born in 
lawful wedlock." 

These p:ovisions obviously look to an  intestacy, and  have 
no  reference to cases in whicll property is disposed of by 
will. 

But  tile appellant invokes t h e  aid of the  statute which 
admits  to a share of the  testator's estate a n  after-born child 
who has not been provided for i n  the will, treating adop- 
t ion as a legal I)irth, and rejecting the gifts in  t h e  will be- 
cause they are  bestowed 011 a stranger and not on the  testa- 
tor's own offspring, and hence i t  is urged tiieg a r e  not  a pro- 
vision SOY n child. 

Tile argument  is unsubstantial, a n d  we cannot give i t  
o u r  approval. T h e  devise and  bequest are personal to the 
infant ,  a n d  are  n o  less his because of his adoption and 
change of name. H i s  identity remains, and he may claim 
the  land a n d  money just a s  much as  if the  action in  regard 
to his adoption Iiad not taken place. H e  is not  therefore 
i n  the  condition of a cliild unprovided for, and ,  if permit- 
ted to claim ullder this enactment, he  would occupy a bel- 
ter position than a lawful after-born child, since h e  could 
thus  take the  benefit of the  provision in  the  will on his be- 
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half and share  also in  the  rest of the  estate. Neither is this  
a case of election, since, if provided for a t  all, he  is excluded 
from the  rest of the  testator's estate. It savors of refin?- 
tnent to say tliat, as legitimate, he sets aside the  will pro tanto, 
a n d ,  :is illegitinznte, lie accepts what  is given to h i m  i n  i t ,  
thus  presenting I~irnself i n  a double aspect towards the  
estate. 

Again, the  a rgument  is pressed that  the  " provisio~i " was 
intended to be substantial and bear some proportion to the  
value of the estate, and not as ill this case, the  testator's 
estate being large and valuable, illusory merely. 

We cannot undertake, when ally provision is  made, to 
say that  i t  is inadequate, since of this  the  testator must  be 
t h e  judge, and the statute comes i n  only when no provision 
a t  all has been made. 

This  construction is put  upon tile statute in Meares v. 
-7lccrres, 4 Ired., 192, cited by cou:~scl, ill whicll RUFFIS. C. 
J., says:  " The statute only provides for a case where the  
parent dies without having made provisio~i for tlir child : 

1 which means, without having made any provision. F o r  the  

I act  does not mean to judge between the parent atid child as  
to t h e  adequacy of the provision he  may clioose to m a k e ;  
b u t  only to supply his accidental omission to make a n y ,  

1 a n d ,  i n  doing that ,  the  rules of the  statute of distributions 
a n d  descents a re  adopted, because there is no other. ~ I t  may be further observed t h a ~  t h e  testator, l ~ a v i n g  made 
his  will, chose to let i t  remain as i t  was previous to t h e  

1 adoption of his liatural a s  his lawful son, while, if disposed, 
h e  would a t  a n y  titne have made alterations and  more lib- 

I era1 provisions for the  beneficiary, but  he  has seen fit to let  
i t  speak his intentions concerning t h e  disposal of liis large 
estate dowtl to his death, and  so i t  must  stand and  be ad- 
ministered in the  form in  which i t  came from his Iiands. 

W e  have avoided the  expression of a n  opinion as to tile 
effect of legitimation, whether as operating on the parental 
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relation thereafter, or  a s  p r o d u c ~ n g  the  same  effect upon t h e  
infant 's  s ta tus  a s  if h e  l~acl  been born in  wedlock, t h e  statute 
opera t ing retrospectively also ; because the  decision of t h e  
po in t  is not  necessary i n  passing upotl t h e  mat ter  presented 
in  t h e  appeal. 

T h e  counsel have  been able  to furnish  us  with no adjudi-  
cation,  nor have  we been ab le  to find oue bearing upon t l ~ e  
p i n t  discussed, a n d  we h a v e  without s u ~ l ~  aid placed what  
seems to  u s  a fair a n d  reasonable constructiol~ upon the  
statute.  

T h e r e  i s  n o  error,  a n d  a s  t h e  details  of t l ~ e  account which 
i t  m a y  become necessary to state i l l  t l ~ e  distr ibution of t h e  
estate in  the  executor's h a n d s  can be more  cotiveniet~tly 
msnaged  i n  t h e  court  below, the  cause wiil be r e~nan t l ed ,  
:\nd it is so ordered. 

S o  error. Affirmed 311d remanded.  

31. K. GiK,U.YTHAX and others r. J .  H. K E N S E D Y  and wife and 
others. 

I .  A court of equitable jurisdiction, in proceedings to review judg- 
ments a t  law or final decrees in equity, does not proceed upon the 
ground that they are erroneous. either in fact or in law, but sim- 
ply where they are nnconscientious and their enforcement would 
be a fraud. 

2. A judgment obtained by fraud is not, strictly speaking, the judg- 
ment of the court. 

3. Reasonable diligence and good faith are required in applications 
for relief in such proceedings, and it will not be granted if ma- 
terial matters were omitted from the former case, which were 
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known or might by reasonable diligence have been known a t  the 
time of the trial. 

-4. Narried women and infants are estopped by judgments, in ac- 
tions to  which they are proper parties, in the same manner as per- 
sons srti juris. 

5 .  Where a record is intormai and embodied in the n~inutes of the 
court, but from the minutes a formal record can be drawn, i t  
is sufficient for the purposes of estoppel. 

ti. Where, in 1863, land was divided under regular proceedings for 
that  purpose, to which the plaintiffs and defendant in this action 
were parties, and each was put into possession of  he share al- 
lotted to him, and it was afterwards attempted to set aside such 
proceedings on the ground that  the present defendant was not a 
tenant in comnlon when the proceedings were had: I t  was held.  
that  as no fraud was alleged in the partition proceedings, and as 
the facts now alleged should have been then known, the plaintiffs 
are estopped, and equity will not aid them, although some of the 
present plaintiffs, a t  the time of such partition, were infants, 
and sollie were felnes covert. 

q Tli~tlfirz v. &'m't/t, 1 Dev. & Bat. Eq., 431 ; Dr(cll~y v. Cole, 16., 429; 
Kissell r. Ro~~ntoz, 2 Dev. Eq.. 154; RadcZ(f v. B l p r s . ~ ,  3 Ired. 
Eq., 556; Pwtbe~tulc v. X i ~ k ,  4 Ired. Eq., 178; Dmz5er v. Erwirc, 
7 Ired. Eq., 250; 8t:tru~nrt v. iVizeell, 8 Ired. Eq., 242; Ki~zcndr v. 
1~11/ky, 64 N. C., 387; I w y  v. ,Vch~ii'rzuo~z, 84 N. C., 651; HLlls v. 
lT~tlce/~iiryto~t, 2 Dev. &- Bat., 433; Goy v. &mzcell, '76 N. C., 369 ; 
Dr7on~k v. Wi~orXe, 3 Hawks, 36; Green v. Branton, 1 Dev. Eq , 
500; Trick v. P o p ,  81 N. C., 22;  Cnpeltn~Y v. J!U7roo77, 5 Jones Eq.. 
197, cited and approved.) 

CIVIL ACTION, tried a t  Fall Term, 1853, of J o m s ~ o s  Su- 
perior Court, before 1Ci'cKoy, J. 

The action Fas brought to set aside a decree of the late 
court of pleas and quarter sessions, upon the ground of 
mistake alleged to llave occurred i n  a proceeding for the 
division of certain land between the parties as teuants i n  

. co1nmon. 
The  case agreed states that one Young Bridgers died intcs- 

tate in lS44,seized of theland described in the pleadings, and 
leaving as his heirs-at-law the following named children 
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Caroline, who married the  plaintiff G r a r ~ t h a m  while she 
was under  twenty-one years of age;  Laura,  w l ~ o  married 
the  plaintiff Bellenger while u i ~ d e r  said age, a c d  died sincc 
this suit  was brought,  and whose l~e i r s  $1-law have been 
made parties plaintiff; Newitt Bridgers and George Bridgers, 
both of whom died intestate ill 1864 without issue, and  
leaving their sisters, Caroline and Laura their heirs-at-law, 
who were of t h e  whole blood, e ~ l d  I Ie le :~ Kennedy (then 
Irby)  of the  half blood on the  m a t e r ~ l a l  side. 

After Young  Bridgers' death, his widow took dower i n  the  
1a11d and  sold her  intereat in the  same to one Lindsay, who 
sold to the  plaintiff Grantham. About eightp.four acres of 
the land in controversy were i l~cluded i n  said dower, and  
about forty acres thereof were not covered b~ the dower. 

T h e  lands of the  deceased were divided by petition i n  the  
late county court among  his children, to-wit, tlle plaintiffs 
Caroline and Laura,  a n d  t h e  said Newitt a n d  George. by 
sett ing apar t  the  shares of said Caroline and  Laura.  

At, August term, 1865, of the  court of pleas and  quarter 
sessions, a petition ez park was filed in the  names of the  
plaintiffs Grantham and wife, and  Bellenger al:d wife, a n d  
Helen I rby  (now Kennedy and  a defendant in  this suit) by 
her guardian od litcnz, P. T. Massey, for partition of the  
lands of said Newitt arid George Br idger~ .  T h e  said Caro- 
l ine was over, and  Lanra was under  tile age of twenty-one 
years when the  petition was filed and the decrees made i n  
the  case, allott ing to the  petitioners their several shares in 
said lands;  and the portion set apar t  to said Helen i n  the  
land now i n  controversy, i t  being alleged t h a t  Helen was 
not of the  blood of the  mid  Young Bridgers. 

T h e  case fur ther  states tha t  tlhe plaintiffs were not advised 
of the  mistake a n d  error i n  the  division of the  land until  
September, 1880, a n d  did not, prior to tha t  time, set up any  
claim to the  share cvhicl~ had  been allotted to the  defendant 
Helen. 
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The  facts relating to a sale of the land uuder a mortgage 
L L ~ I ~  the rights of the purchaser, are not necessary to an  un-  
derstanding of the point decided in the opinion, and are  
therefore omitted. 

The  court below gave judgr~?ent for the defendants, and 
the plaiutiffs appealed. 

Xr. TV. 1'. Dortch, for plaintiffs. 
Xessrs. E JV. Pou and l? H. Bwbec, for defendants. 

~ IERRIMo,~ ,  J. After parties have litigated thew alleged 
rights, and these have been settled and  established by de- 
crees and judgments i n  the  course of judicial procedure, 
and the time has passed by within which such decrees and 
judginents may ordinarily be reviewed and corrected, either 
in  the court making them or in the appellate cocrt, courts 
are very reluctant to disturb t11e:n. This  is tiecessarily so. 
Otherwise, there would be no end to litigating the sanie 
matter. I t  might  be renewed as often as the caprice or ad- 
vantage, however attained, of a party might suggest. Con- 
fidence in judicial proceedings would be destroyed. No one 
could be sure that his rights were settled and secure, o r  that  
a purchase a t  a judicial sale would be upheld, and  there 
would be a constant tendency to tamper with and corrupt 
the administration of public justice. If courts may, a t  will, 
temporize and vacillate in  deciding cases that  come before 
them; if they may decide them one way this year, and re- 
!]ear and decide them another way the next ;  or after the  
lapse of years, becarrse of some new views of the law in- 
volved, or another state of facts that the parties might have 
established in  the first trial and did not, they would cer- 
tainly become corrupt and contemptible, and an intolerable 
public evil. h greater calamity could scarcely happen to 
society. 
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I t  is a fundamental principle in  the law, that there s l~a l l  
be an  end to every litigation, and when that end is honestly 
and fairly reached, i t  should never after'wards be interfered 
with, even though the court erred as to the law, or the par- 
ties failed to produce all the evidence attainable a t  the time 
of the trirtl. The  law gives every litigant his day in court, 
fair a n d  impartial opportunity to be heard both as to the 
law and  the facts of his case; and i t  as  certainly implies 
that  when he has thus been heard and judgment is entered, 
this shall be the end of tlie matter. T h e  rights of tbe par 
ties to the litigation, the rights of all persons claiming and 
taking benefit directly or indirectly under it, the integrity 
and  stability of judicial proceedings, the good order of so- 
ciety, and the general purpose and spirit of government, 
alike require that rights once holiestly aud fairly settled by 
a judicial proceeding according to the course of the law, 
s h d l  never afterwards be disturbed. 

Hence courts of equity in this country and Engla id  have 
refused aid in all cases where their action would be tanta- 
mount  to the exercise of appellate jurisdiction, or granting 
a second opportunity to present a case upon i t s  merits, 
whether as to law or facts. Such a court will never set &side 
or enjoin the ellforcement of a judgment on t l ~ e  ground 
of error or ~nistake in ille judgment of a court of law. 
Other grounds tnrist be assjgned than error of law. All 
errors of decision and procedure must be settleci in  tlie tri- 
bunal i l l  wliich they originated, or by some appellate tri- 
bunal. I t  is ]lot tile purpose of courts of equity, or courts 
having equitable jurisdic~iou, to correct the errors or re- 
verse the judgments of courts of law, or to enable a party 
to get two trials, each under difFere11t forms of procedure. 

It is not meant by this tliat in no case will a decree or  
judgmeut eutcred accnrding to the forms of Iaw be set aside, 
declared invalid, anliulled or enjoined. On the contrary, 
a court of equit,y will take jurisdiction in many cases and 
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g r a n t  such relief. I t  will protect a party a g a ~ n s t  a n  uncon- 
scierltious advantage secured by his adversary through 
his  own fraud, or fraudulent surprise, or because of some 
unavoidable accident or l ike mistake of his own. If i t  
clearly appears i n  an  action brought for the  purpose of set- 
t i n g  aside, o r  nullifying a decree, o r  enjoining the enforze- 
merit of a judgment,  tha t  i t  is iniquitous a n d  against con- 
science to enforce it, because the  party injured failed to 
make proper proofs, or to avail himself of a good and  just 
defence as he  might  a n d  would have made but  for the  fracd 
of the  adverse party, or surprise occasioned by Ilim, or be- 
cause of some accident or mistake on his part  ullattended 
with a n y  fault or negligence 011 his part ,  relief will be 
granted. I t  mus t  appear, however, that  tile party complain- 
i n g  was not  negligent, bu t  exercised reasonable diligence 
i n  prosecuting, or defending the action (as was his dnty) i n  
wbicIi the  decree or judgment complained of was given. 
Hence in  Woodfin v. Smith,  1 Dev. c t  Bat. Eq., 451, it was 
held,  tha t  a court of equity would not enjoin tile collec- 
&ion of a n  execution hecause the  defend;illt ;it 1 : t x  11:1(1 paid 
it ,  when 11e might  h a r e  proved tha t  f2c.t 011 tile trial In  thv 
action in  which tile esecutiou was iss~ietl, a l ~ t l  wa i  ~ i o t  I ) \  
f raud or  surprise prevented frotr~ doirlg so. 

Relief will not be grauted if matters tnatt.l.~nl were 
known,  or might  hy reasoi~nble diligence have 1wt.11 Lllonll 
a t  tbe  t ime of the  trial. Equitable relief + I 1  110t be 
granted to a party against a judgmeiit, because of a good 
ground of defence, of wl1ic11 lle w:rs ignorant untii after 
t h e  judgment  was given ~ g a i r l s t  h im,  unless he shows 
t h a t  by the  exercise of reasonable diligeuce he could not 
have discovered i t  in  t ime for the  tfial, o r  tha t  he was pre- 
vented from the  exercise of such diligence by fraud or sur- 
prise on tbe  part  of the  opposing party, or by accident or 
mistake, unmixed with negligence on his part. Fraud,  or 
f raudulent  surprise, vit iaiw the judgment,  a s  i t  does every- 
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thing into which ~t enters. I n  Dudley v. Cole, 1 Dev. $ Bat 
Eq., 429, Chief J u s t i w  RUFPIN sa id :  " W e  assume tha t  t h e  
judgment  is right,  so far as respects the  action of the  legal 
tr ibunals theinselves; and if tha t  were riot so, this court 
will not undertake to revise theul for the  purpose of cor- 
recting either mistake of fact or error i n  law. B u t  when 
the party practices a deception upon the court of law, and 
thereby precludes the  opposite party f r o n ~  all defenci- : 
when, by means thereof, he  gets a judgment  for a sum of 
money, of which no  part  is d u e ;  a n d  then further by con- 
cea ln~en  t a n d  falsehood defeats every fair effort made by t h e  
ordinary legal means for re-examining his judgment ,a  court 
of equity will restrain s u c l ~  party from the unconscientious 
use of legal advantage thus  fraudulently obtained, and thus  
fraudulently kept up." I n  t r u t l ~ ,  a, judgment infected with 
fraud is  in  no just sense the judgmeilt of the  law, and  when 
such fraud is  lnade to appear, a court of equity upon a:)- 
plication will not allow i t  to be enforced. T h e  lam abhors 
fraud, and  defeats and  thwarts its purposes through equita- 
ble jurisdiction. 

I t  must  be added, tllat reasonable diligence aud good fkitll 
in  applying for equitable relief are  essential in  all  case?. 
I n  writing on this subject Mr. SPENCE says : " Negligence or 
delay i n  this, as i n  every other instance in  which the  court 
of chancery is called up011 to interfere, may extiaquish o r  
defeat the  best founded claim. N o t l ~ i n g  can call fort11 
this court in to  activity b u t  conscience,good faith and reason- 
able diligence, b u t  where these a re  wanting, the  court is  
passive a n d  does nothing." 2 Spence's Eq., J u r .  60. 

I n  support of what we have here said, we cite Bissell v. 
Boxman, 2 Dev. Eq., 154 ; Radcl<$ v. Alpress, 3 Ired. Eq., 556 : 
Pemberton v. Eirk, 4 Ired., Eq., 178 ; Denver v. Erwin,, 7 Ired. 
Eq., 250 ; Stewart v. Mizell, 8 Ired. Eq ,242 ; Iiincade v. Conley, 
64 N. C., 387 ; Ivey v. McIiinnon, 84 N. C., 651 ; Freeman on 
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J u d g  , 5 485, et seq., and cases there cited ; Adams Eq., 704 ; 
Story Eq., El. 9 426 ; Story Eq., Jur. ,  $5 529, 1521. et seq. 

Now, applying these priuciples of law to the  case before 
us, i t  is very clear, tha t  the  action cannot be sustained. 

A t  August term, 1865, of tile court of pleas or quar ter  
sessions of Johnston county, the  plaintiffs and  the  defend- 
a n t  Helen Kennedy,  then Helen Irby,  and  an  in fan t  su ing  
by her  next  friend, P. T. Massey, filed their ex parte petition 
in  tha t  court, alleging tha t  they were tenants i n  con~rnon of 
the land specified in the  petition, and praying the court to 
order and direct partition thereof a r n o i ~ g  them;  nti order 
appointing con~missioners for tha t  purpose was duly en- 
tered, t h e  c o ~ n r n i s s i o ~ ~ e r s  partitioned the  l and ,  allotting o i ~ e  
part  to the defendant Helen, and mede a report of their 
action to the  court, ayd  t11is report was duly confirmed, and  
all' proper orders vnd, decrees were made in tha t  respect. 

T h e  decree in  t h e  partition proceedings mentioned, i s  
conclusive upon all parties to it, and i t  estops the  plaintiffs 
i n  this action to deny the title of the  defendant Helen 
Kennedy to that  part  of the  land allotted to her, if the  said 
proceedings are  valid. illills v. JVitheringtol~, 2 Dev. cC: Sat. ,  
133 ; Stewart v. Mizell, supm; Gay v. Stancell, 76 N. C., 360. 

T h e  objection tha t  tlie record of the  court in  the  proceed- 
iilgs m e n t i o ~ ~ e d  a re  indefinite, loose, informal and imperfect, 
cannot be sustained. Upon exalnination, we find the  record 
is ii~forrnal a n d  embodied in  the  minutes of the  court, b u t  i t  
contains all tha t  is essential, and  from it ,  if need be, the  
formal record could be easily drawn out. It is fuller i n  
setting forth what  the  court did than  is common in l ike 
cases. I t  is seldom, that  the  records a re  d r a w n  out in  for- 
1na1 order ;  they a re  kept in  the  minutes of proceedings of 
the  court, a n d  when these contain what  is essential they 
are  upheld as  the  record. Deloack v. Worke, 3 Hawks,  36. 

I t  was insisted i n  the  argument ,  tha t  t h e  femes plaintiff, 
were both married, a n d  each was a n  infant a t  the  t ime of 
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her  marriage, and one of them was a n  iufatit as well as 
married, a t  the t ime of the  proceedings for partition of the  
lands mentioned. It is settled, tha t  lie. ertheless, each of 
them is concluded by the decree and estopped by i t  to deny 
t h e  defendant Helen's right, to the  land allotted to her. Mar- 
ried women whose husbands a re  parties with them are  as 
much bound by decrees and judgment. to which they are 
parties, as persons sui juris. unless the  judgment was al- 
lowed by the  fraud of the husb:lnd and  combination with 
another.  T h e  husband is presumed to care for a n d  protect 
the  interests of  the  wife, whether she be of full age or not. 
She  would not be bound by the  fraudulent action o r  con niv- 
ance of the husband. There  is, however, no suggestion of 
ally such fraud in this case. Green v. Branton, 1 Dev. Eq., 
500; Eel; v. Pope, S l  N. C., 22.  

I t  is stated in the  case agreed, tha t  the  defendant ~ e i e n  
was riot of the  blood of Young  Bridgers, the ancestor, from 
whoin the land descended through two of his sons to the 
femes plaintiff, their sisters of the  whole blood, but  was the 
only daughter of the  widow of the  said Young Bridgers, and 
mother of the  femes plaintify, by a second marriage with 
one I rhy.  I t  is further stated, tha t  t h e  plaintiffs were not 
advised of the  mistake and error, in  alleging in  the  petition 
for partition tha t  the  defendant Helen was a tenant in  com- 
mon with the femes plaintiff of the land,  until  Septenlber, 
1830, and  did ~ o t  until  tha t  t ime lay auy  claim to the  share 
of t h e  land allotted to her. 

I t  is not denied, however, tha t  tlle femes plaintiff knew of 
the  exact relationship existing between tl~ernselves and the 
defendant Belen, or that  their husbands knew of it before, 
a t  the  t ime and ever since the  petition for partition was 
filed i n  the court. There  was no mistake of fact on the 
part  of any  one of the  parties to the  proceeding, nor was 
there any  frand or bad faith on the par t  of the  defendant 
Helen, nor did she occasion a n y  surprise or mistake in any  
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respect. S h e  was then a n  infant, a n d  took only what t h e  
plaintiffs admitted of record she  was entitled to have, and 
what  the  court decreed to 11er a t  their  suggestion, and wit11 
their consent. 

So that ,  the piaintiffs simply misapprehended the legal 
r ights  of the  femes plaintiff as the  heirs a t  law of their de- 
ceased brothers. They allege, tha t  they thought  their l ~ a l f  
sister shared with them as such heirs a t  law. 

I t  may  be said, tha t  ignorance of the  law does no t  
afford ground for relief, as s o u g l ~ t  in  this action. Iqm- 
rantin legis neminen~ excusat. But  if  i t  b e ' g r a ~ ~ t e d  tha t  it, 
could i n  this or a n y  like case, t h e  plaintiffs do  not pretelld 
tha t  they were misled in  any  respect; there was no  frauz 
on t h e  part  of the defendant Helen ; there was no mistake 
of fact, nor was there surprise. It is not alleged that, t h e  
~ ~ I a i n t i f l s   ere ignorant of t l ~ e  state of the  law, a t  the  t ime 
of t h e  partition or tha t  they consulted counsel a n d  were by 
hit11 misled. T h e  statute reguiating descents in such cases 
mas plain. And besides, this court had repeatedly con- 
strued i t  a t  the t ime the petition for p a r t i ~ i o n  was filed. 
T h e  plaintiffs have neglected for fifteen years to take legal 
advice, and how at last they came to learn tha t  they had 
misapprehended the  law, does not appear. T h e  rights of 
th i rd  parties in the lneantime have supervened. T h e  plain- 
tiffs were neither circutnspect, vigilant nor diligent, a n d  i n  
no aspect of tlie case, is any  ground for interference with the  
decree confirming the report of partition presented. Cape- 
/tart v. Mhoo?~, 5 Jones' Eq., 175 ; Story's Eq , Jur . ,  § 111, 
rt sey. 

W h a t  we have said disposes of t h e  action, and we need 
not consider other exceptions incidental to the  r n a i ~ ~  o n e  
upon which we have passed. Judgment  affirmed. 

Xo error. Affirmed. 
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P. 13. BARBEE, Adm'r, T. CALVIN J. GREES. 

Appeal, nzotion to dismiss -Rules of S u p o n e  Court, 
observance of. 

-1 uiotion to dismiss an  appeal, upon the ground that the appellant 
did not cause the same to be docketed in accordance with Rule 
2, will not be granted, where it appears that  the appellee has also 
failed to  cornply with its requirements. One who seeks benefit 
under the Rule must hirnself observe it. 

MOTION to dismiss a n  appeal !)card a t  October Term,  lSS4, 
of THE SUPREME COURT 

Xessrs. Lewis & Son, for plaintiff appellee. 
,Wessrs. Baltle & Jlordecai, for defendant appellant. 

AIERRIMON, J. T h e  appeal was taken in  this action at  
the  las't term of the superior court of Wake county, which 
mas held i n  the 1:1ontl1 of August last. T h e  transcript 
of the record was not filed and the :ippea1 docketed in  
this court, until  the lSth of October, more than eight days 
after the  present term began, and  after the  court had begun 
the  call of tile cases from the  judicial district to which the  
case belongs. 

T1:e appellee moved to dismiss the  appeal, because the  
appellant failed to docket t h e  same witbin the  t ime above 
indicated i n  accordance with paragraph six of Rule  2. 

I t  is clear, that  the  motion cannot be sustained, because, 
although the  appellant did not comply with the  w l e  in  
respect to docketing appeals, as regularly as he  ought  to 
have done, t h e  appellee did not proceed as the  rule allowed 
h im to do  in  sucb a case. 

I f  the appellant failed to bring u p  a transcript of the  
record and docket the  a n ~ e a l  before the  call of the causes 
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from the  district to which i t  belonged was concluded, d u r i n g  
t h e  week set apar t  to tha t  district a t  the  term of this court 
to  which the  appeal was taken, then the appellee, on exhib- 
i t ing a certified transcript of the  record, or the certificate of 
the  clerk, a s  required by paragraph seven Rule  2, and filing 
the  same, may move to have the appeal docketed and  dis- 
missed a t  the appellant's ccsts. Rule  2, par. 7, (S9 N. C , 
598). 

This  tlre appellee did not do. H e  did not exbibit  a trans- 
cript of the  record, or the  certificate of the  cler!; as required. 
H e  waited unt i l  the  appellant docketed his appeai a n d  then 
moved to dismiss it. Th is  he  could not do, because the  rule  
Joes not provide for, or authorize such motion, a n d  i t  is 
only by virtue of the  rule tha t  n lnotion to  dismiss could 
be sustained for the  causes mentioned. T h e  appellant did 
not comply wit11 the  rule, nor did the  appellee i n  his  mo- 
tion to disrnis~.  Whoever would avail himself of t1;e bene- 
fits of the  rule must observe its requirements, a n d  place 
hituself within its purpose and scope. 

Motion denied. 

::W. T. JOHNSON and others I-. JOSEPH P. PRAIRIE.  

Zivsts cnd li.ustees-Equitable Title in Ejectment-Agency; 

evidence in. 

1. Where a deed is made to a trustee conveying land in trust for a 
married woman, the legal and equitable title will a t  her death de- 
scer~d to her heirs, since the trustee is no longer necessary, and 

*Mr. Justice MERRIMOS having been of counsel did not sit on the 
hearing of this case. 
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they have the right to  recover the land where they are out of 
possession a t  her death, if their estate has not been divested by 
some superior title. 

2. The assignee of a trustee having the legal title, not required for 
the purposes of the trust, cannot recover the possession fronl the 
owner of the equitable title. 

8. Where a purchaser, in the necessary deduction of his title, must 
use a deed which leads to  a fact, shoying an  eqditable title in an- 
other, he will be affected with notice of that  fact, 

-1. The only edect the transfer by atrustee of the legal estate has on 
the crstui  pre tmsl is. that  it  puts the grantee in a a  adversary po- 
sition, and the ce.stzit y/tr trtrrt must enforce his right before the 
statute bars. 

5 ,  Declarations of a principal, made after the eornpletion of an act 
performed by an agent, are not corupetent to  show that  the agent 
had authority to perform such act. 

ti. Although such eaidence was directed to the judge, in order that  
he might find the preliminary fact that  there was 211 imn far ie  evi- 
dence of an  agency, yet, if improperly received, a new trial will 
be awarded. 

(,7asper.v. il40:xlr i if, 1 Dev. Eq. ,  357; 2 trriiayr v. GI WIL, 2 Jones Eq., 
63; Xattltr& v. J f iPkc~ i~~ iz ,  6.5 N .  C., 189; S t i f k  v. Lookdill, '7G 
N. C., 465 ; 2'1~oiqxo11 v. Uluir, 3 RIur., .%3; XcR(c. v. A b e . c n ~ ~ l i ~ i ,  
1 l)ev., 321; Cddu'dl v. Black, 5 Ired., 463; Legget t  v. C'bflelt7. 3 
Jones Eq., 383; TtTillia7~ls v. T$7illicoi~,, G Ired., 281; Molwor r. 
&ttrtts, 9 Ired., 49 ; Gsamly v. Ye? ebw, 68 K. C., 356; P~~c~ncis  v. 
E(7u,n~cls, 7SE. C., 2'71, cited and approved.) 

EJECTRIEXT, tried at  Fall Term,  j 834, of WAKE Superior 
court, before Gudger, J. 

TTerdict and judg lne t~ t  for defendant, and  the plaintifl's 
appealed. 

Jlessrs. 1'. C. Fuller., E. C'. Srnith a n d  Lewis  B Sol), for 
plaintiffs. 

J1esssr.s. D. G. Fowle a n d  G. H. Snow, fbr defendant. 

SMITH, C .  J. The land claimed by the  contesting parties 
to  this nctiot~ was devised i n  1824 by Moses Mordecai to 



H e n r y  Mordecai, under  whom both derive t ~ t l e .  The  de- 
visee, I-Ienry Mordecai, executed a deed i n  Decenlber, 1833, 
conveying t,he'lantl to H e n r y  Miller in  t rust  for the  sole 
a ~ ~ d  separate use of Sarah Johnson, free from the cotltrol or 
liability fc,r tile debts of' \\Tiley Jol~risou, her  l ~ i i s b a l ~ d ,  and  
subject to her  disposal by writing under  seal, and attested 
by two witnesses directing to whom the trustee shall  malie 
title. 

Tlle plaintifTs, some of wlioin were under  age a t  the  t ime 
of bringiog the action on hlarc.:~ 13th, 1878, are  the  heirs- 
at-law of the  said \Viley J o l ~ n s o ~ l  and his wife, of wliorn 
the  la t ter  died irt June, 1863, nild the  former in August of 
t h e  ilext year. This  is theclaim of title set up by the plain- 
t i f k  

T h e  ariswer uf the  clefendrtnt c20r~troverts the  allegations 
G €  tifle in  the  plaintiff's, wi t l~ou t  a v e r r i t ~ g  any  in  himself, 
bu t  upou the  trial of the issue of ownership in the  plain- 
tiff's, upon wllicli an  adverse verdict was rendered, he  
claimed title to the premises derived from t l ~ e  s a p e  original 
source and  t l~rougl l  two distinct and  separate c11:innels. 

I n  support of 111s c1ai111, lle read in evidence a deed f r o u  
H e n r y  Miller, the  trustee, made 011 .July 29tl1, 1SS9, to one 
Henry  tJordai>, coilveyi~lg tlle laud ~vi thout  t l ~ e  directioil or 
assent of the  said Sarah J o l ~ n s o t ~ ,  and a deed from Henry  
Jordan to the  defendant for the  same, dated on December 
19t11, 1872. 

H e  also produced in ev~dence  a deed for the  premises, 
executed December 14tl1, 1872, by John  Buntil ig to the  de- 
fendant, the  bearing of wl~icll  upon the issue is ~ i o t  stated 
a n ~ l  does not appear. 

T o  show n p a r a m o u ~ ~ t  equiiable title trausmitted from 
Henry  Mordecai t t ~ r o u g h  a ~ i o t h e r  channel  to himself, the  
defendant offered evidence to sIiow a contract i n  writing (of 
which the  original being lost par01 proof was received) en-  
tered into  between the said Henry  Mordecai, through the  

11 
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agency of George Mordecai representing h im,  and  John  
Taylor, on or about November llt11, 1954, a t  which time 
the latter was pu t  in to  possession by Wiley Johnson, and 
this possession was continued to 1572 or 1873. I l e  then 
put in evidence a deed of mortgage for the  larid made May 
52nd, 1858, from Taylor to H e n r y  Jordan, and a. subsequent 
nssign14ent to h im of the equity of reden~pt ion.  

Another deed Kas exhibited from Miller, trustee, and 
Sarah Johnson, the  ceslui que trust to George Taylor, dated 
May 11 th ,  1857, conveyiug the  portion of t h e  land described 
in the  deed from Henry  Mordecai to the  former, bu t  em- 
bracing no part  of t h a t  in controversy, in whicll one of the 
boundaries is described as  runn ing  " to  John Taylor's cor- 
ner, thence along J o h n  Taylor's l ine to the  Tarboro road." 
This is offered as a recognition of t l ~ e  superior r ight  of Tay-  
lor under  his contract with the said Henry  Mordecai. 

It is plain that, the  full equitable estate, of which the 
trustee held a Inere legal title for its protection, no longer 
necessary after the  cleat11 of the  said Sara11 J o l ~ n s o n ,  des- 
scended to the  plaintiffs, a n d ,  as possession is not needed in  
executing the trust, they ]lave a r ight  to recover the  pos- 
session unless their estate has been in some way divested, or 
a superior equitable title was acquired by Taylor under  his 
alleged con tract of purchase. ,Jasper v. Alazzoell, 1 Dev. E q  . 
357 ; 'rzwnage v. G~cen, 2 Jones Eq.,  63; Natthezus r. MrPher- 
son, G5 PLT: C., 189. 

T h e  assignee of a trustee llaviug the  legal title not re .  
tluired for the purposes of the  trust  cannot recover possession 
from the  owner of the  equitable estate. Stith v. Lookahil/ 
76 N. C., 465. 

T h e  deed from Miller, rnade i n  disregard of the  declared 
trusts, could have n o  other effect than to transfer the  legal 
estate with those adher ing trciste, which could be enforced 
against the  grantee, Henry  Jordan. Nor does the  latter 
take the  legal estate disencumbered of t h e  trusts as  a pur-  
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chaser for value without notice, for he has notice of the 
provisions of the deed conveying the land to his grantor 
the trustee. 

The rule is thus laid down by Cl~ief Justice 'TAYLOR in 
Thompson v. Blair., 3 Murph., 583 : 

" I t  is a well settled rule in :his court, that where a pur- 
chaser, in the necessary ded~c t ion  of his title, must use a 
deed which leads to a fact showing cn equitable title in 
another, he will be affected wit11 notice of that fact." 

The  only prejudicial result produced by the transfer of 
the legal estate may be to put the grantee in adversary re- 
lations towards the cestuis que trust, and force them to pursue 
and charge i t  within a limited time. But as the statute of 
limitations, in analogy to which ;t court of equity proceeds 
in  administering relief, W:IS suspended until the 1st day of 
January, 18'70, and longer by reason of the supervening 
disability of illfancy as to some of the plaintiffs, these latter 
do not elicountrr this obstruction. The running of the stat- 
ute against a part of the plaintiffs who, as adults, have 
slumbered upon their rights, will not prevent the enforce- 
ment of the rights of suc l~  of the co-tenants as were under 
disability up to the period after whicl~ a limited time was 
allowed in which to bring their suit. McRee v. Alexnnder, 
1 Dev., 321; CalcEwelL v. Black, 5 Ired., 463. 

No legal estate has therefore been acquired that can be 
set, up  in bar of the claim of the infant plaintiffs to recover 
possession as against a subsequent trustee. Leggstt v. Cof- 
jielcl, 5 Jones E q  , 382. 

The  defendant also deduces an equitable title to the land 
under the contract alleged to have been made with Taylor 
by Henry Mordecai, before the execution of his deed to 
Miller, supported by a continuous and uninterrupted pos- 
session in  Taylor, thence until 1872, and thereafter in  the 
defendant under Jordan's deed to him. If the existence of 
this contract be shown, and authority in George Mordecai 
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to make  i t  and  bind the said H e n r y  Mordecai, this title ia 
paramount and  must prevail agaimi. the  plaintiffs anlid de- 
feat their  a c t ~ o n .  

I t  thus  b e c o a ~ e j  necessary to inqnire  into the  cotny~etency 
of evidence offered and  admitted after objectioli from t l ~ r  
plaintiffs, to sliow the  authori ty  coliferred upon the d leged  
agent, George Mordecai, to make the contract of  sale. 

To stlow such agency the  defendant was ulloiveil to prove 
the declnratiol~s of Henry  Mordecai, made to the  witness ill 
lS72, " to the  efYect tha t  George Mordecai acted as his agent 
i n  t h e  sale of the  same Ia~irls," of which that  in clispute 
forrris a part. 

T h i s  declaration, n1:ide in  1872, is received as evidence of 
a n  agency exercised in  IS&, eigllteeli r ea rs  previous to el:- 
tcring into a contract b i ~ ~ d i i ~ g  upoil lllc principal : in  other 
words, to prove :t pre-esisting authority,  not to confer it. 
T h e  evidence is narrative of :1 past t r a ~ ~ s a r t i o n  or fact, and  
is offered to establisll i t ,  and can no more be competent for 
such purpose than if liroceeding from any  one else. Hear -  
Mordecai must by words or acts constitute an agellcy, and  
tllerl they have a substantive operatioil in  creatiug it, but 
t h e  declaration of what had been t io~ie  ill the past cannot 
be accepted as evidence of it. It is  but  hearsay. 

I t  is t rue  the  court must first have sufficielit eviderlce of 
a n  agency tc) permit tile acts of an  agent  to go to tile juEy 
as  acts of' the principal, aud  then both the  agency and what 
was said or done in its exercise must  go to the  jury to be 
passed O I I  by them. T h e  cases to this effect are  uulnerous, 
and we cite only $1. few. IVillia?ns v. TVi'illianzs, 6 Ired , 281 ; 
3!0nl'0e v. S'tutts, 9 Ired., 40 ;  Gruncly v. Yerebee, ti8 N. C., 
333; Francis v. Edzuards, 77 N. C., 271. 

B u t  while the  court must first find tha t  there is p i m a  
facie evidence of tlle agency, tlle same evidence goes to the  
jury,  and  being material, i ts  admission i r~vol  ves error. 

There  was other evidence beariug upon the same point,  



but, as i t  stood confrontlug t11.j fhct that  a little more than 
kt year after the date of contract, H e n r y  hlorclecai, assumine 
to Lc still owner, conveyetl tl;e same laud to Miller i n  s p -  
parent obliviousness of' tlie prior ogreernelit made i n  his 
ilame, we cnnllot ur~tlert:tlie to measure tlie influence vliich 
t11t.s~ declaratiorls may have hail on conducting t11c jury to 
the  coi~clusion announced i n  tlieir verdict. It is sufiicient 
to sny, the declarations ouglit riot to  have been received, 
and tile error enters into : \ud vitiates t l ~ e  finding. 

We cannot accede to tllc suggestion of counsel tha t  the 
~ K I I I ~ O P E ~  testimor?y was only for the  court, for i t   as, if 
competent, proper to Le heard by  both the court, in passing 
upon the  admissibility of t h e  acts a n d  declarations of the  
:xgent, s i ~ d  by the ju ry  i n  passing upon the  weight of tlie 
testimony as  to both facts. If not competent for the  jury, 
i t  ~ o u l d  not be competent for tlie court to act up011 it. But  
i t  went before the  jury and must  have been considered by 
them in making  their response to the issoe. 

F o r  this  error, and without cor~sidering the  otller errors 
xs igned ,  the  verdict must be set aside and a velzire de ?zow 
awarded, and  i t  is so adjudged. Let this be certified. 

Error.  T.%nire tle notlo. 

JAMES A. BARKER T-. JOHN POPE and other?. 

Evidence zcpon question of sanity-llearsay. 

I. The declarations and opinions of persons not witnesses are incom- 
petent eridence upon the question of one's capacity to make a 
deed; Wencc. the question-have you ever heard any one say that 
the grantor was wanting in capacity?-was properly ruled out. 
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2. But the opinion of a witness founded on actual observation and 
personal knowledge of the state of the grantor's mind, is admis- 
sible. 

3. Hearsay evidence and its incompetency to establish a fact, dis- 
cussed by A$HE. J. 

(Qluiy v. Clc'n~y, 2Ired.. 7 s ;  Knw/n~ztl r. Rowlaw7, Ib . ,  61. cited and 
approved .) 

EJECTAIKNT tried a t  July Special Term, 1684, of RAN-  
DOLPH Superior Court, before Graves, .I. 

The plaintiff claims the 1:tnd under  a sale made 13:- 

James A. Barkcr, as administrator of James Barker, de- 
ceased, of lands claimed to 11ave belonged to James Barker. 
deceased, at his death, to raise assets to pay the intestate'> 
debts. 

It was agreed tha t  James Barker died January 2d, 18dS, 
and said sale was made about the year 1378, aud the land 
in  controversy purchased at said sale by orie Focst, w l ~ o  
paid the purchase money and took :i deed frorn J. A. Bar- 
ker, administrator, for said land, aud thereafter sold and 
conveyed the same to the plaintiff, before the co~nn~encemen t 
of this action. 

The  defendants claim title under deeds executed and de- 
livered by said .James Barker deceased, to John Pope, oli 
the 25th day of June, 1357, and the defendants in  this action 
are the heirs-at law of said John Pope and others deriving 
title frorn him,  the said John Pope having died since the 
commencement of this actiou. The  issues were as follows : 

1. Did James Barker, at the date of his alleged deed to  
John Pope, of the  25th of J r n e ,  1857, have mental capacity 
to execute said deed ? 

2 .  I s  the deed by plaintiff ciaiins title valid and 
sufficient to place title i n  plaintiff? 

During the progress of the trial  there was much couflict- 
ing evidence given in  regard to t l ~ e  capacity of the  said 
James Barker, on the said 25th day of June,  1857. 
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T h e  defendants introduced one Neri Cox, who testified 
" that  he had known the said James Barker  for twenty 
years previous to his  death in  .January, 1868:  had lived i n  
h i s  immediate neighborhood, and  that  in his opinion, lie 
h a d  capacity in  1857 to inake a deed." 

T h e  defendants the11 proposed to ask witness if he  had 
ever heard any th ing  said of the  want of capacity of ,James 
Barker  dur ing  his life. Objected to by plaintiff'. Objection 
sustained and defendants excepted. 

On the  reply tlie plaintiff introduced one Parks,  who 
testified " t h a t  lie had kllown James I3arker for many  years 
before his  death, and lived i n  his immediate neigliborl~ood ; 
tha t  he  had known llim to make small business transactions 
b u t  t h a t  in bis opinion lie did not have capacity i n  1857 to 
make a deed." 

On cross-esalnination defendants proposed to ask n j t -  
ness if he  had ever heard tile capacity of Janies l h r k e r  
called i n  question before this action was begun. Objected 
to by plaintiff. Objection sustained and defendants e s -  
cepted. 

Verdict for p!aintiff'; judgment  ; appeal by defendants. 

illessrs. J. 1'. ilIorehend and  Scott & Caldzuell, SOP plaintig. 
JIr. M. S. Robins, for defendant. 

ASHE, J. B o t l ~  parties claimed under  James Bnrker. T h e  
defendants, as heirs-at-law of Jolln Pope, claimed under  a 
deed made by Barker to Pope in  tile year 1857. The plain- 
tiff insists t ha t  James Carker,  a t  tile iirne of executing the  
deed to John  Pope, did not  have capacity to 1uake a. deed. 

T h e  defendants, i n  tlie course of the  trial, introduced one 
Cox who testified tha t  he  had  known Barker for twenty 
year  previous to his death in  1868; ltad lived i n  his imme-  
diate neighborhood; a n d  that ,  i n  his opinion, he h a d  ca- 
pacity in  1857 to nmke n deed. T h e  defendants then pro- 
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posed to ask tlie wit~iess, if 7~e had ecer hcard a q t h i t ~ g  said of 
the want of capacity of James B a r k  d~ir ing  his l i fe .  TO this, 
the  ,?laintifi' objected, the ohjectiorl n as sustained and  the  
defendants excepted. 

One Parlis was then introduced, by the plaintify, who tes- 
tified that,  thougli he  Iiad known Barker to make small  
business transactions, in his op in io~i  h e  did not have cn- 
pacity in  1837 to make n deed; a n d  on cross-exalnination 
the  defendants proposed to ask the  witness, if hc had cccr 
l~eard the capacify of Jamcs l l c i~ker  callcd i n  p e s t i o ~  before this 
aclion was begun. T h e  plaintiff objected to the answer of 
this question, a n d  t l ~ e  objection ~ ~ 3 s  sustained, and this is 
 he defendants' second exception. 

T h e  first question proposed mas offered with tlie view cf 
supporting the  testimony of Cox, and the  latter, to weaken 
the  testimony of Parks,  the  plaintiff's witness. T h e  two 
questions, I~owever,  are  substantially t h e  same, and by in- 
terpretation mean-Have you ever heard a n y  one say that  
James Barker mas wanting in  capacity ? I f  such a ques- 
tion were admissible, tlie answer of the  questio~i-Have you 
ever heard a n y  one say tha t  h e  had capacity-would be 
equally admissible; and  tha t  would raise a n  inquiry into the  
state of Barker's mind,  fo~lnded upon t h e  declarations a n d  
opinions of persons who were not witnesses i n  t h e  case. 

Pr ior  to the  case of Clary v. Clary, 2 Ired., $8, i t  had i ~ e v e r  
been held i n  this  state that  a n y  other t h a n  a n  attesting wit- 
ness to a will could give his opinion upon tlie question of 
san i ty ;  but  in  tha t  case i t  was held that,  not only the  sub-  
scribing witness to a deed, but a n y  other witness who had 
opportunity of acquiring personal kiiowledge of the state 
of t h e  grantor's mind might  give his opinion upon tile sub- 
ject, because his opinion is founded upon actual observa- 
tion. T h e  reason why the attestiug witnesses to a will were 
permitted to express a n  opinion upon the testator's capacity 
was, because i t  their business to inspect and judge of 
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tile testator's sanity before t:>ey attested, and  tile lam pre- 
:ilmes thzt  they did observe and judge of it.  And It mas 
said in  that  case, that if ohervat ion is presumed to be a 
sufficient ground for receiving in  evidence the judgment o i  
3 witness, "we cannot conceive w21y tllc judgnient of any 
witness actually founded upon sucli observation s!lall not 
i ~ e  received in evidence." 

Tllis is as far as the  rule has been extended. Wl1at per- 
-011s who are  1101 parties to tile suit may say, or what op i~~ior i s  
;,ersons not wisrte:ses may express in regard to the ssnity 
or  insanity of a testator or grantor, has never bee:) allowed: 
hecanse i t  is hearsay. 

Mr. ' f a~r .o~i ,  in his work on Evidence, lays down the rule 
to be, that  the  extra-judicial statements of third persons 
caimot be proved as hearsay, unless such statements were 
part of the yes gesta.; o r  made hy deceased pe:sons in the 
course of business; or as admissions against their own in- 
terest, $ 175. And again he  sags, a fact of i ~ t e r e s t  to a 
svl~ole cornriiurlity may be thus established, but i t  is other- 
wise as to statements concerning facts as to w11icli the com- 
munity would be likely not to be irnplessrtl. 5 185. 

I n  Rowland v. Rutuland, 2 Ired., ( j l ,  the  tlrfetidant ofreled 
ill evidence a bill of sale for a slave from 111s 11iotlrc>r (tlie 
plaintiff's intestate) to I~iinself. The plaintiff r on l c~~de t l  
that  the intestate, a t  tlle time of executiug tlie deed, was 

izon c0112r)os mentis, and  on the trial offered to prove tile dec- 
larations of one Cagle, wlio had married tlle grand-daughter 
of the  intestate, and 1vho had obtained from ller a bill of 
sale for four other slaves, which deed bore even date 11 it11 
tha t  executed to the  defendant, but the evidence was re- 
jected by the court below, and the ruling was sustained 
here. 

I n  i7.llim.n c&een Y. IIepburn, 7 Cranch, 290, Chief Justice 
."I~ARSHAI,L held the principle to be, that hearsay evidence 
is incompeleat to establish a n y  specific fact in  its nature 
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susceptible of beilig proved by witnesses who speak frort  
their  own knowledge. It is a rule of evidence tha t  " hear- 
say" is i n  its own nature  inadmissible. T h a t  this specie: 
of testimony supposes some better testimony which migh t  
be adduced i n  the  particular case is not the  sole ground of 
its exclusior~. Ith intrinsic weakness, its incornpetence tc 
satisfy t h e  1ni11d of the  existence of the  fact, a n d  the  fraud 
tha t  migh t  be practiced under  its cover, combine to support 
the  rule  tha t  "hearsay" evidence is tctally inadmissible. 

Bearing on the  same point is the decision of t h e  court  i~ 
Robbins v. T~eaclaway,  2 J. J .  Marshall, 540, (court of ar,- 
peals of Kentuckyj.  I t  was ;an actioii on the  case for :t  

libel alleged to have been published by the defendant against 
tile plaintiff a s  a circuit judge. and the capacity of the  
judge came i n  question. In tljc court below, to prove ill- 
capacity, the  defendant was 1)ermitted to ask witnesses the  
opinions of persons who were ]lot witnesses. Th is  was llelii 
to be error, and  the  judgment  of the  court below ~ v a s  ie -  
versed. T h e  court say : " T h e  capacity of the  judge must 
be ascertained by the  opinions of intelligent wi t~~esses .  It 
is not allowable to prove t h e  opinions of Inen who are  nct 
sworn, or  even public opinion." 

There is no error. T h e  judgment  of tlie court below i k  

affirmed. 
No error. Afirmed.  

AIAUNEP BROS. T-. L. H. LONG and another 

A nonsuit cannot be entered after judgruent. 

CIVIL ACTIOX, tried :it Fal l  l'erm, 1883, of CLEVELASI. 
Superior Court, before G i h e r ,  J 
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This  action was commenced before a justice of the  peace 
and carried by the  defendant's appeal to t h e  superior court. 
A jury trial was waived, a n d  the  judge found the facts as 
follows: 

T h e  action was brought upon a sealed 11ote given by the  
defendant Long to one Cornwall for a mule wl~ ich  Cornwall 
had  sold to Long. Cornwall assigned the  note to plaintiffs, 
a n d  the  suit  was brougllt against both Long and  Corl~\valI. 

On the trial before the  justice of the  peace in  October, 
1882, the  defendant Long  pleaded s forrcer judgment  and a 
counter-claim for deficiency in  the  eyes of the  mule. 

To  sustain the  defence of former judgment,  he offered i n  
evidence the docket of the  justice of the  peace wllo tried a n  
action between the  same parties upon this identical liote i n  
~ l u g u s t ,  1SE2, from which i t  appeared tha t  service of the  
summons had been accepted by Long, and,  upon Cornwall's 
refusing to acczpt service, the  summons was served o n  him 
by an  officer. 

On the return of the  summons, the  defendant Loug pleaded 
n connter.claim for damages resulting f r o n ~  a deficiency i n  
t h e  eyes of t h e  mule. T h e  case was tried in  August, 1882, 
and the connter-claim was allowed, a n d  judgtnent rendered 
i n  favor of the  plaintiffs against Long, the  principal i n  the  
note for $25.40, wit11 interest, a n d  against Cornwi~ll, the  
surety, !'or $76.20, and  interest. Cornwall thereupon gave  
notice of a n  appeal, but  never perfected it. 

S o t  long after the  rendition of this judgment,  the  plain- 
tiffs informed Long tha t  they intended to enter n nonsuit, 
to which the  defendants who were both present made no  
objection; and tllereupon the  plaintiffs directed the justlice 
of the  peace t3  enter a nonsuit, and  in accordance therewith 
h e  made the  following entry  upon his docket:  "Plaintiff 
Mauney pays costs and  orders sui t  stopped. September 21, 
1882." 
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I n  October thereafter t h e  plaintiffs brougli t  this  actioi: 
u p o n  the  note oil wliicll t h e  j u d g m e n t  had been rendered 
i n  August .  

J l i s  Honor ,  being of o p i i l ~ o n  tha t  these facts d id  n o t  have 
t h e  effect to s t  aside or  allnu1 llie judgment  rendered i n  
August ,  11elJ tha t  t h e  plea of former judgment  was good, 
and  adjudged tha t  p1aintifL1 nction be dismissed iiiicl tile 
t ieftndants go ~ i t l i o u t  day. F r o m  t111s judgment  t h e  plniu- 
t i l f j  appealed. 

X o  counsel for plaintifls. 
Jiessrs. Gidney k TVeeb a n d  sake 22 Boke, for defendants 

ASHE, J. T l ~ e  principle i s  so well settled a::d so fauniliar 
to t h e  ~)rofessiori, t h a t  a nonsui t  cannot  be entered after 
judgment ,  we deem i t  useless to  cite any author i ty  oil t11e 
subject. There  is n o  error. The  judgunent of t he  superior 
eour t  is affirmed. 

S o  error. Affirmed. 

C. B. CLTKLEE I-. JOHN I.:. SMITH 

Et,idence-IZecitnIs i u  Sher(fls deed-Execuliolzs-DccIu~atio~~s 

o j  defendant in ~jectnzent- TVills. 

1. The recitals in a sheriff's deed are p i m c r  f c w i e  evidence of the 
sale and execution, and this rule is not  varied by the fact that  the 
deed was made by the sherili" after h e  had gone out of office 
(TIIE CODI?:, § 1267) where the recitals correspond with his return 
upon the execution, made while he was in possession of the ofice. 

2. The return upon an execution i sp~ inaa  facie evidence of what it 
states, and, where the execution is proved to be lost, the entry on 
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the l ~ ~ i n u t e  docket of the execution and its return is adlllissible as 
secondary evidence to show that  a writ of rei~/itio?li cx~~otlas 
issued to  the sheriff, and was in his hands a t  the time of the sale. 

3. One who claims title through another, by deed purporting to con- 
vey a fee simple, is estopped to deny the title. 

4. Declarations of a defendant in ejectment, relating to the clairu 
he sets up  to the land, are relevant to the issue and receivable in 
e\ idence. 

5.  The act of assembly (THE CODE, \\ 2174) requiring copies of wills 
t o  be recorded in the county where the devised lands are situate, 
is prospective, and refers only to  mills proved after November 1, 
1SS3-the time when TIIE CODR went into effect. 

(7:zst71et.f;1td r. 1:ctliui 11, 10 Ired., 144; i'fio~lii? v. Chc(l:, 3 Jones, 133; 
IZoZlii7 s v. Jle~cl.~, 78 K. C., 342; Bdrrcmla v. l'i/)totz, 77 N. C., 222; 
JfiI 'h~~so~t v. Tl~tsscy 2 1)ev. Eq., 323; Artte~.so~? r. HI itf, 11 Ired., 
383; Sitiit?~ v. Lowe, 5 Ired., 1!)7; Ires v. lSnu3yet, 4 Dev, & Bat , 
51: i l ' l c o t ~ ~ r r \  v. X d l y ,  1 Jones, 375, rited and approved.) 

EJEC'T~VIEST, tried at August Special term,  1884, of UXIOY 
Superior Court, before illacllae, J. 

T h e  plaintiff offered in evidence : 
1. A copy of the  will of B r y a t ~  Austin,  dated August 11, 

1842, and  admitted io  probate i n  the  count] of Stanly, 
where the  testator resided a t  tl12 time of his death,  devising 
the  "Mill tract" of land, situate in  U ~ l i o n  county, to his 
widow, Tempy Austin, da r ing  the minority of his two sons, 
.John W. a n d  Calvin, and as each of them canle of age, then 
one-half of said tract to go to him. 

2. A copy of the  will of J o l ~ i l  W. Austin,  dated March 
18, 1848, devising his interest ill the  land to his mother for 
life, r e n ~ a i n d e r  i n  fee to his brother Calvin. 

3. A copy of a deed executed by C. Austin, sheriff, to the  
 lai in tiff, dated April  28, 1873, reciting the  sale, t h e  execu- 
tion, a n d  t h e  judgment,  to-wit, a judgment  in  favor of H. 
11. Houston against Calvin S. Austin. 

4. The plaintiff then introduced as a witness the  clerk of 
t h e  superior court of Union county, who testified tha t  h e  
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had made diligent search for the judgment and execution 
recited in the deed, arid could not find them. He.found a 
statement of the judgr~lent and vehd. ex. on the execution 
docket of Union county court, April term, 1863, which was 
offered in evidence, and is as follows: " H. M. Houston 
against Calvin S. Austin-judgment $4.26, aud interest 
from the 7th of April, 1562, and costs." ''I advertised the 
within land according to law, and sold the same a t  the 
court house in Monroe on the 7th of April, 1863, a t  which 
time and place C. 13. Curlee became the last and highest 
bidder in  the sum of twenty-five dollars, which is applied 
as follows-my fees and cnrnmissio~~s, two dollars and twelve 
cents retained." (Signed by C. Austin, sheriff.) 

The  clerk also testified that  Austin ceased to be sheriff of 
said county in 1568, and one ( n a m e  not stated) was sheriff 
i n  Apri!, 1573. 

5. The  minute docket of the county court was then offered 
in evidence, which contained tlle entry, " El. M. Houston 
against Calvin S. Austin--Attacl~nietit levied on land, and 
order of sale." 

G .  A deed from J. Marshall, adrniuistrdtor of Tempy Aus- 
tin, to John E. Smith (the defendant) 17th of December, 
1872, was then ~ ~ u t  in evidence for the purpose of showing 
that  the defendant c la in~s  under Teinpy Austin, and as an 
estoppel on defendant to deny that Bryan Austin was the 
owner of the land. 

The  plaintiff, a witness in his own behalf, testified that  
he had known the ltind in  controversy for fifty-five years ; 
has an acre of i t  in  cultivation ; the land was known as the 
.' Bryan Austin Mill tract " ever since he knew it ; the mill 
went down about thirty gears ago; Tempy Austin was in 
possession of one-half of the tract, arid Bryan was in pos- 
session before he r ;  she was in possession up  to the time 
John died ; Bryan, Ternpy and John are now dead ; Calvin 
died eleven years before his mother, and John died a con- 
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siderable time before her death ; Brgan was in possession 
when witness moved there fifty-five years ago, and remained 
in possession until he died ill 1842. 

The  witness further testified that  he went to see the de- 
fendant about the land, and the defendant claimed half of 
it, saying he bought i t  a t  the administrator's sale, mentioned 
above, and that  i t  was put u p  as the property of Calvin S. 
Austin, but not sold as his, but  was sold as the property of 
the illtestate Tempy. Defendant also said he claimed .all 
the mill-rocks, and only llalf of the land, because Calvin 
.lied before his mother. 

The  witness on cross.examlnation testhed concerr!iug the 
!)oundaries of the tract, but this is not material, as no ques- 
tion was raised as to the identity of the land. 

The  following issues were submitted to the j u r y  : 
1. Is  the plaintiff the owner and entitled to the posse~sion 

*)f the land described in the complaint? 
2. Does the defendant wrongfully n~itl~liold the poseessio~i 

thereof from the plaintiff? 
3. If so, what darnage has plaintiff sustained ? 
Tlie defendant, without offering any testimony, asked the 

f6ilowing instructions : 
1. I n  this actiorl the plaintiff must recover upon the 

strength of his own title arid not upon the weakness of that 
of the defendant, that  is, the plaintiff must satisfy the jury 
by a preponderance of testimony that  he has a title to the 
land, hef'ore the defendhnt is required to prove anything ; 
and unless the plaintiff llas so satisfied the jury, they must 
find for the defendant. 

2. There is no evidence in this case, by paper title or pos- 
session, to show that  Bryan Austin ever had title to the land 
in dispute. 

3. Nor is the evidence sufficient to estop the defendant 
from denying that the title was i n  Bryan or Calvin Austin. 
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4 Tliat  according to plailltiff's own t e s t i ~ n n l ~ y ,  he is not 
entitled to recover. 

5. T h e  wills of U r y m  : I I I ~  J o h n ,  uut  being recorded 111 

Union county, where the  land in  dispnte lies, are  not SUE- 
cient to pass title td tile land, and  tliereforc tlle plainrift' 
c:\nnot recover. Instructions refused. 

After stating tha t  i t  was admitted the  t l e h n d a i ~ t  is In  

possessioa of tile 1nr1d i n  dispute a n d  described in the  c o ~ i -  
plaint, t11e judge charged t l ~ e  jury as follows: 

Tlie plaintiff offers the  wills of Bryan ar,d J o l ~ n  12'. Aus  
tin,  aud  the sheriff 's deed coiiveyilig Calvin's interest, and 
a deed from t l i ~  ndministratol. of Telnpy to defendant to 
show tha t  lle also ciainns unt?er IJryan iPnstili ; and there 
being no  evidence to the contrary, the ju ry  will be obliged 
to find that  botll plnintiff a11d defendai~t  c i a i ~ n  ui:der 13rya11 
Aust in ,  so that ~t will ilot be necessary to trace tile title 
fur ther  back t11m to Dryall Austin. S o w ,  starting a t  Bryan 
Austin,  t l ~ e  owner of the 1:1nd, from wilorn both par -  
ties claim, the p1:lintiff offers evidence, w h i c l ~  is not coutra- 
dieted, of the will of Cryan, tllz will of John ,  tlle deed of 
the sheriff to plaintiff', (luted April  23, 1Si3,  and reciting 

sale under esecutioil in  April, I S G ;  and  if the  jury 
believe the  evidence, they will find the  first and second i s -  

sues in favor of the  plaintiff. Exception by defendant. 
Tliere wag ,z verdict accordingly, aud  the  damages were 

assessed a t  twer~ty-two dollars and fifty cent*. Motion for 
llew trial. Motion overruled. Judgment  fdr plaixtiff, ap- 
peal by defendant. 

Messrs. Payne & Vcinn, for plaintiff. 
Xessrs. Covington CG A d a m s ,  for defend an t .  

A s m ,  J. T h e  errors assigned by tIie defendant for a new 
trial were, the admission in  evidence of the  deed of the  
sheriff under  its recitnis, to prove t h e  sale a n d  tlle execu- 
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tioli under wl1jc11 i t  was ~ n a t l e ;  the  entries on the  execution 
a n d  ininute  docket of the  county court of Union coun ty ;  
the  declarations of the  defendant ; the  instructions given 
by H i s  Honor  to the  .jury, a n d  liis refnral to give those askcd 
by tile defendant.  

IVe tliiilli the   lier riff's deed was competent for t l ~ e  pur -  
pose f'or which i t  was introduced , a n d  as  incident thereto, 
so were tlie entries on the  c s t ~ u t i o n  and minu te  docket of 
t h e  county court .  

It is i n c u ~ n b e l ~ t  o u  evely one who purchases land a t  a 
sheriff's sale a n d  c l a ~ m s  title tllcreto t i l roug l~  a deed of the  
sheriff, to show, if he  l ~ e  tlie ;)lnintifF in  the  judgment  a n d  
execution, a ~ U ~ ~ I I I P I I ~ ,  execil t~on an;i sa le ;  but if he  he a 
stranger to  the  j u d p n c n t ,  the11 hi. nectl no t  s l ~ o w  a sale and  
execution, 111 the  11ands of tile s l l ~ r i f i  : t n t ! ~ o r i ~ i n g  hiin to 
sell, issued from :L ('011rt o f  c o i n p e t e ~ ~ t  j~lriscliction 1LzttJt- 
erJcun' v. i l a b w r l ,  10 Ired., 11-1 i 1 1 l r l  tile recitals 111 the  
sheriff ',, deetl a re  p ~ n z r ~  f i t r i c  evl(1enc.e of the  sale a n d  t h e  
execution, liec:iuse, :ts s:ud I)y Cllicf . J i : b t lw  Xc';\sr~ 111 Iln~rlin 
v. Ci~ccl. :: Jonec, 133, " i t  1.; the act  of n pu!;!ic officer in  
d i s c l ~ a r g ~ n g  liis ofEci:il duties, ~ c c i t i n q  11nw :ind lbp what  au-  
thority 11e 11:icl iu:tdc tlic ronreywncp, 11erert11eless open to 
proof illat tile fact did ]lot e s ~ s t . "  To the ~ i m c  cfi'bct is t l ~ e  
rilorr recent case of  L2ollil1s v. J h t z ~ j / .  iS S I' , 342. 

But  Iiere, i t  1s ins~stecl by i iefei~d:t~it '~ coa~isel  t h a t  the  
sherif? had gone o u t  of oiBce, arid n t  tlie t ~ h c  Ile made  t h e  
deed Ire was not  acting under  oath ; l tu f  the e ~ e e u t i o n  was 
proved to  have been lost, :~titl in such :r c a x  i t  is competent 
to resort to secondary evidrnc t o  prove t lic executioil a116 
tllnt ~t w:ts ill the  linnd.: ot the  sherifi; or tlic person au-  
tl~orizetl to make the  sale under  i t ,  a t  the  t ime of the  sale. 

TIIE C o r ) ~ ,  5 1267, provides that  where a sheriff has  made  
a sale of reel or  personal property while in  office, a n d  goes 
out  of office before executing a proper conveyance therefor, 
he tilay do so after his term of office expires. A i ~ d  when h e  

12  
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is  dead or removes from thc state without executing t h e  
conveyance, his  successor i n  oflice may do  so. 

The recitals i n  a deed made by a successor i n  the  office of .  
?heriff, a re  held not to be evidence of the  levy, sale, execu- 
tion and  judgment,  because h e  is not under  oath,  a n d  11e 
professes to state only his opinion from information derived 
from other sources than his own knowledge. I t  i s  only 
hearsay. I t  differs froin the  return of a sheriff' upon a writ, 
because tha t  is upon the  personal knowledge of the  officer 
a n d  is i n  the  performance of a duty w l ~ i c l ~  he  has  sworn to  

perform. Edzonrds v. Tipton, 77 N. C , 222; McPlterson r. 
Hussey, 2 Dev. Eq., 323. 

T h e  recitals i n  a deed made by an  ex-sheriff a re  certainl\- 
entitled to more consideration than those in  a deed made by 
a successor. They  are  not obnoxions to the  ohjectiou of 
being hearsay, for they are  made by one who has full per- 
solla1 knowledge of  that 11e states. And  w l ~ e n  they cor- 
respond his refzirn of the  execution, which is made a t  a 
t ime when he is i n  possession of the  office and acting under  
t h e  sanction of a n  oath, t h e  obligation of whic l~  continues 
i ~ y ~  hac vice, we can see no  reasoti why they may not  be re- 
ceived i n  evidence, especially in a case l ike this, where the  
execution has been lost and recourse is had, from the  neces- 
sity o f  the  case, to  secondary evldrnce;  aud  to tha t  end, 
t h e  plaintiff introduced the minute  and execution docket, 
a n d  the sheriff's "re turn " of the  esecution, as  set, out  in 
t h e  statement of the  facts. 

T h e  return of ex-sheriff Austin would not h a r e  been 
found on the  execution docket unless i t  had been his re turn 
o n  the  execution. T h e  execution and  return upon i t ?  

returned to court, became records of the  cour t ;  
and tlle return du ly  made by a sworn o g c e r  ~xpon pro- 
cess, in  relation to facts whic11 i t  is his du ty  to state 
i n  i t ,  as to those facts, is conclusive a s  between parties 

privies, bu t  only prima facie evidence as to a l l  o ther  
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persons. Freema11 on Executions, 365. But in this state, 
such " return " being of the  acts and doings of a ministe- 
rial officer, although required to  be returned into a court of 
record, are  only prima jack  to be taken as t rue and are riot 
conclusive. Patterson v. Britt, 11 Ired., 383; Smith v. Lowe, 
5 Ired., 197. 

The  return then is prima facie evidence of what i t  states: 
and  taking all the evidence together, offered by the plaintiff, 
we are  of the  opinion i t  \was sufficier:t to supply the lost 
record, and establish the fact that  there was a wri t  of vendi- 
tioni eyponas issued to the sheriff in the case of H. M. Hous- 
ton against Calvin S. Austin, and  t h i t  he  sold the land in 
controversy, and that  C. B. Curlee hecame the purchaser. 

This  would put the title in the  plaintiff if Bryan Austin 
had title. The  defelldant says he  had no title; and tile 
plaintiff replies, i t  makes 110 diference whether he had or 
not,  the defendant claims under hiln as well as the plaintiff, 
and  is estopped to deny his t i t le ;  ant3 to establish that  posi- 
tion he relle 1 on the deed of J. hlarsllall, administrator of 
T e ~ n p y  Austin, to the defendant, conveying to him the rand 
i n  controversy as t l ~ e  property of Tempy Austin : and to 
show tha t  she claimed under IJryan, lie referred to the will 
of Bryan and J o l ~ n  W. Austin. By  the will of the latter, 
h e  took a life estate, remainder to Calvin i iust in;  and John 
claimed under the will of Bryan. 

I t  is true that  when Marshall undertook to sell the Iancl 
as the property of his intestate Tempy, his deed in fact 
passed nothing, for slle had only a life estate, and was dead. 

But  the  defendant received a deed from Marshall as ller 
administrator parporting to sell the land as hers, and  by 
doing so, he is estopped to deny that  Tempp, and  BrYRll 
under whom she claimed, had title to the land. lves v. Saw- 
yer, 4 Dev. & Bat., 51 ; k s o n  v. Allen, G Greenl., 243; Kimball 
v. Kirnball, 2 Greenl., 226; S.nzi11~ r. hgoZcl, 13 Maine, 284, 
Thomas v. Kelly, 1 Jones, 375. 
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There  i s  n o  force in  t h e  exception taken b y  the  defendint  
to the court 's admi t t ing  t h e  evidence i n  regard  to t l ~ e  decla- 
ra t ions  of t b e  defendant.  T h e y  a re  always competent mheri 
relevant.  

H i s  H o n o r  could no t  have  given the  first instruotion 
asked for, a s  there  was n o  evidence ofl'ei-ed by  t h e  defendant,  
and there  could h a v e  been n o  preponderance  of evidence in  
t l ~ e  case. 

T h e  second instructid11 asked has  a l ready been consid- 
ered. I f  both parties claim u n d e r  l3ryan Aust in ,  i t  could 
m a k e  n o  difference whet l~er .  B r y a n  h a d  t i t le  o r  i ~ o t .  

T h e  th i rd  instruction hiis beell cor~sidered : ~ n d  disposed 
of by mliat we have  Iiad to say  ~ i i  regartl to t h e  estoppel 
up011 t h e  defendant,  by reason of h is  receiving a deed from 
t h e  adminis t ra tor  of T e m p y  A u s t l i ~  

T h e  four th  iustrnction asked could liot l ~ n v e  !xen give11 
upon  t h e  facts as tlevelol~ed 111 i l ~ e  caw. 

T h e  fifth t tas properly refusetl. 'IIIJY. WDH, 5 2174, re- 
q u i r i n g  certifiec! co1~it.s of' wills to be recorded i n  the  office 
of t h e  superior court  clcrk in tlic county  w l ~ e r e  the  laud 
lies, refers oilly to wills  roved after t h e  iirst of Kove~:lLer, 
1Sb3. Tile statute i$ plospectlre. T h e r e  i.; ~ i o t l ~ i n g  ill i t  
t h a t  telltls to 5 1 1 0 ~  i t  is r ~ t ~ o ~ w t i v e .  \Ye c a l ~ n o t  believe t h e  
legislature intended tha t  o l d ~ w i l l s  made  e igh ty  or  a 1lnr1- 
dred years ago,  d e v i s i t ~ g  lands  i11 tliff'ereut courities. s l ~ o n l d  
he  recorded in  t h e  county w l ~ e r e  tile l ands  lie. 

There  is 110 error. Tile judgmctlt  of t l ~ e  s u p e n o r  court  
i s  afYirrnet1. 

S o  er ror  ilffirtned. 
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31. CATHARIXE SHACKELFORD and others I-. J. I<. IIILTXR 
and others. 

I. While judgments should be signed and entered in term time, yet 
where parties consent that  the same may be signed by the judge 
after the term has expired, and entered as of the term, it is not 
irregular. (The transactions in reference to the sale of land in 
this case were fair and just.) 

2.  A widow who elects to take under her husband's will, is not en- 
titled to dower. But so nluch of the land as does not exceed the 
quantity to which she would be entitled by right of dower, is ea- 
empt from her husband's debts, during her life. THE CODE, 
$2105. There is nothing in this case entitling the plaintiff to any 
equitable relief in respect to  her claim of dower. 

c,TTe~ivy v. &71uz/izd~, GS N. C., 243; HUI re77 Y. l'c.eb/es, 79 X .  C., 2 6 :  
_lliJ71/1m 1. V. Hwy, 81 N. C., 106, cited and approved.) 

NOTIOX to set aside a judgment, 'kc., heard a t  Spring 
Term, 18S4, of O s s ~ o w  Snperior Court, before Shepherd, J.  

I t  is alleged tllat the defendants Miller and wife, on the 
13th of December, 1875, executed a mortgage to C. 0. Foy, 
to secure a certain debt, and on t l ~ c  12th of November, 
iSTS, they executed a second iuortgage on tbe same land 
to L. W. Hnmphrey to secure a debt therein named, and 
on tile 1st of January, l S S l ,  the said Humphrey.  assigned 
the notes so secured to Gohn W. Shackelford, who died in  
January,  1883, and the plaintiff qualified as executrix of 

. . "  
i s  i ! .  She afterward married Geoige LA-OO~S.  F v  died 
and  the  defendant West qualified as administrator. 

An action was brought by L. W. Humphrey and  J .  1'. 
Shackelford against J. I<. Miller and wife, to foreclose the 
wortgage made to Humphrey, and in this action i t  was 
alleged that Humphrey had assigned the mortgage debt. 
, lue him by Miller, to J. W. Shackelford. 
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At a subsequent term of the court the death of Stlackel- 
ford was suggested, and the plaintiff, liis widow and exean- 
trix, was made a party and filed an amended complaint. 

At  sprillg term, 1883, a decree w a s  rnade adjudging that 
the defendant West, administrator of C. 0. Fay, recover the 
debt due his intestate ; that tlie plaintiff recover that due 
her testator, and that  tlie defendants Miller and others be 
foreclosed ~f all equity of redeniptiou i n  the land. And it 
was further ordered that  A. (I. Huggins, as commissioner. 
advertise and sell t l ~ e  land if the indebtedness was not, paid 
as directed. 

At fill1 term, 1SS3, the con~missiouer made report of sale 
and the same was confirmed, and title directed to be made 
to L. IF7. Hutnphrey (who bid ofl'tlie land) upon his paying 
the purchase rnoney-$4,33Ci. This decree mas signed b?- 
the judge, as of the said term of Orislow superior court, but 
was in fact signed about two weeks after said term had e s -  
pired, and at Carteret superior court; and this was done by 
consent of all tlie parties or their attorneys. 

On January 3, 1884, Humphrey assigned his bid to one 
Stephens, and directed the cotnmissioner in writing to make 
title to him. Stepheas paid the purchase money on the 
10th of the montl) in  cash, except the sum of $2,192.45. 
which he  paid in a note executed by John W. Shackelford 
to said Rumphrey  and assigned to Stephens; and the sun1 
of $162,91, which he  paid in a note against Foy. T l ~ e  com- 
missioner made the settlement in this way, under t l ~ e  be- 
lief tliat it mas agreeable to all parties corcerned, and exe- 
cuted a deed to Stephens conveying the property. 

A restraining order to prevent the commissioner from ex- 
ecuting the deed was obtained a t  the instance of the piain- 
tiff executrix, but  i t  was not served until  after the deed was 
delivered. And upon the hearing of the matter, i l  appeared 
to the judge that  the commissioner had collected the pur-  
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ellase money and had i t  in hand subject to the order of the 
court, and thereupon the proceeding was dismissed. 

Afterwards, the plaintiff executrix caused notices to be 
issued to all the parties to the original action, and also tlpoll 
Stephens and t11e said cornnlissio~~er and W. H. Henderson, 
to show cause w h y  the motion she now rnakes shall not be 
granted ; that is, to set eside and vacate the judgnlents and 
decrees made a t  the spring and fidl terms, 1833, of 0 1 1 ~ 1 0 ~  

supcrior court. His  Honor, having found as a fact that 
the parties and the attorileys acted i n  entire good faith i n  
consenting to the signing of the decree a t  Cnrteret ; that the 
sale of the land was conducted fairly, and the price reason- 
able and just;  that the whole of the purchase money was 
paid to the commissioner upon his notifying Skphens that 
the note on Shackelford was not satisfactory to his execu- 
trix, and that the same was iu t11e hands of tile cornmis- 
sioner subject to the order of the court, declined to grant 
the motion. 

The plaintiff' further moved that she be declared entitled 
to dower i n  the lands of which her husband died seized, 
and  the lien iu favor of Foy's estate be discharged out of 
the perso ld  estate of her testator. And upon this matter 
the court found that said Shackelford 1e:t no real estate, 
except his interest as follows : 

That  subsequent to the execution of the mortgage bj- 
JZiiler to Humphrey, said Shackelford purchased of saitl 
Miller his equity of redemption in the property sold under 
the decree herein, and obtained a proper conveyance there- 
for; that afterwards said Humphrey assigned the notes due 
him by Miller to said Shackelford ; that instead of redeem- 
ing  said land by paying the Foy debt, the said Shackelford 
and wife became parties to the proceedings under which the 
land was sold, and that the plaintiff; as executrix, was made 
n party plaintiff, and that the land was sold according to 
the prayer of the amended complaint to pay the indebted- 
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ness secured by mortgage as stated therein,  tlie land not  
br inging enough to pay the same. T h e  court, being of the  
opinion tha t  t l ~ e  equity of redemption had been foreclosed 
by the  decrees, and a t  the  instance of t h e  plaintiff, and  
hav ing  declined to set aside said decrees, adjudged that  the  
motion be refused, a n d  the coin~uissioner was directed to 
pay t h e  purchase money to t h e  executrix or other personal 
representative of said Shackelford, according to the decree. 

?'he plaintiff further moved tha t  t h e  deed made by the 
comruissioner be declared inoperative a s d  void, a n d  tha t  
Stephens be adjudged to have bought the  land with notice 
of l m  equity, and cleclared a trustee for her benefit. It was 
conceded tha t  Humphrey  bought t h e  land under  an agree- 
racnt to re-convey to plaintiff upoil certain conditions, bu t  
there was conflicting testimony as  to whether the  conditiotls 
were duly performed by her,  and whether Stephens had 
notice of said agreement before lle purcliased of Humphrey.  

T h e  court Geing of tlle opinion t h a t  a motion i n  the  cause 
was not the  proper remedy to convert t11e said Stepllens 
into a trustee, declined to pass on tlle above questions of 
f'act, and  refused the n ~ o t i o i ~ .  

Judgment  mas rendered according to the  above rulings, 
:an<? the  plaintiff appealed. 

Jlr. S. IV. Isler, for ljlaintiff. 
X e s s ~ s .  J'aitdoih cC. Allen, for defendant 

MERRIRIOS, J. I n  our  judgment,  110 one of the  appel- 
lant's exceptions can be sustained. 

I .  T h e  decree made a t  the  fall term.  1SS3,of the superior 
court of Onslom county, confirnling the  report of tbe  sale 
of land, mas in execution of the  decree directing the  sale 
thereof, entered a t  the  spring term of tha t  court of tlie same 
year. It does not appear, that  either of these decrees was 
irregular i n  a n y  material respect. Each respectively pur- 



OCTOBER TERM, 1594. 185 

ports upon its face and bj- the  record, to have been regularly 
enlercd a t  the  terms nlentionzd. But  i t  appears, tha t  i n  
fact the  judge, who presided a t  the  fall term, with the  con- 
sent  and  sanction of all  the  parties to the  action, or their 
attorneys, including tha t  of the  attorneys of the  plaintin', 
(AIrs. Sl~ackelford, now Mrs. Brooks,) who 1ua1res the nlotion 
under consideration, indeed, a t  their  instance signed the 
decree last made, two weeks after the  fall term, while on and 
in the  course of his circuit, dur ing  t11e term of t b e  superior 
court  of Carteret county. 

I t  was agreed a t  the  fall term of the  former court, that  
the  decree of confirmation should be prepared, and when 
signed by the  judge out of term,  be filed a n d  entered as of 
tha t  term. 

I t  is insisted tha t  the signing of this decree out of term 
t i ~ n e  a n d  dur ing  the term of another court, rendered i t  
irregular,  if not  void, and this is assigned as one ground 
for the  u~ot ion  to set aside tha t  decree. 

Althougll the  practice of signing decrees and  judgments 
ou t  of term-time, and away from tile county i n  W I I O S L '  court the  
action is pending, is not to be encouraged, l~ecause i t  leads 
to more or less confusion a n d  complaints, ;is in this case. 
2nd may sometinles be abused, or misunde~stootl ,  st111 ~t is 
not unwarranted, in  cases where the parties to t l ~ e  action, or 
their counsel, consent to i t  Indeed, sometimes i t  is npccs- 
sary a n d  important  that  such practice shall  be indulged. 
.Judgments and  decrees thus  signed are ~ o t  therebp rendered 
irregular, K L I U C ~ I  less void. T h e  date of entering them 
silould, Iiowever, always be noted ou the record, in  order to 
prevent confusion as to the t ime when they take effect, and 
when liens created by theln become operative 

Tllis court has repeatedly upheld judgments a n d  decrees 
t h u s  granted, a n d  i t  is we11 settled tha t  such practice is not 
i!lconsistent with the  constitution and  statutes of the  state. 
T h e  constifution provides that ,  " the  superior courts shall 
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be, a t  all times, open for the transaction of business within 
their jurisdiction, except the trial of issues of fact requiring 
it jury." Art. IV,  5 22. There is no statute regulating the 
course of judicial procedure arid practice, or rule of prac- 
tice that  prevents the signing of judgments and decrees and  
entering them a t  any  time, with the corlsent of the parties 
to the action. I h z y  v. Edmunds, GS N. C., 243;  HarrelL r. 
Peebles. '73 N. C., 26 ; MoLyneuz v. Huey, S1 N. C., 106. 

2. If i t  be granted, that the decrees rnentionecl can be 
attacked for fraud, or fraudulent surprise in procuring t h a n .  
to the prejudice 'of the plaintiff, by a motion in the action, 
the court below has found as facts, that there was neither 
fraud r ~ o r  surprise on the part of any  one ; that  her counsel 
in fact, represented no interest adverse to he r ;  that  they 
demeaned theunselves a; her counsel iri entire good fai th.  
that they, together with the other parties to the action whom 
they did not represent, or their counsel, consented that  the 
decree complained of should be signed by t l ~ e  judge a t  the 
term of the court ill Carteret county as of the term of the 
court in  Onslow county;  that the sale of the land was fair. 
and the price pa'id for i t  was reasonable and just;  that  the  
whole of the purchase money had been paid to the com- 
missioner who sold the land ; that when the commissioner. 
notified the assignee of the purchaser of the land, tha t  the  
note of the testator (Shackelford) was not satisfactory to the  
executrix, he paid the whole of the purchase money i n  caslj. 
and the same was in the llands of' the commissioner subject 
to the order of the court. 

These findings are cor~clusive. \Ve see 110 reason to disturL 
them. They preclude every semblance of ground for set- 
t ing aside the decrees for fraud or surprise. i l l t l~ough in  
strictness, the comn~issioner ought to have received the 
whole of the purchase money before executing the deed, as 
the decree directed h im to do, still as he a t  last received the  
money and holds i t  subject to the further order of the courr. 
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this must be treated as n substantial and sufficient com- 
pliance with the terms of the decree. H e  acted in good 
faith, aud the nppellant has suffered no detriment by his 
action. She will share i n  the fund just as she would l ~ a v e  
done, if t l ~ e  whole sum of money had been paid before the 
deed was executed. It seems that the commissioner belieryecl 
that the note of the testator would serve t l ~ e  same purpose as 
cash in 11and. In  this, however, l:e was mistaken. But he 
corrected his tnistake promptly, and  this is sufficient. The  
court will not disapprove of, and set aside the acts of its 
officers when they honestly and in good Yaitll make slight 
mistakes, that do not affect the substantial rights of parties 
interested. 

3. There does not appear to be tire sligt~test f'oundatiun 
for the motion for dower, eve11 if i t  were germane, to th is  
action. The  plaintiff has not dissented from her late hus- 
Land's will ; on the contrary, she qualified as executrix 
tl~ereof and took under i t  as sole devisee and legatee. She 
is not entitled to have dower assigned to her. She took 
uuder the will such real estate as passed by it, and so much 
of i t  as does not exceed the quantity to which she mould be 
entitled by her right of dower under the statute, cannot be 
reached by creditors of t l ~ e  testator. THE CODE, 2105 

We are unable to discover any  equity in her favor arisiug 
under the circumstances of this case, to have the first niort- 
gage upon the land mentioned discharged out of the per- 
sow1 estate of the testator, to the end, she may have dower 
i n  tile land embraced by the mortgage. There was no ob- 
ligation, equitable or otherwise, resting on the testator in his 
life-time, or upon his executrix after his death, to pay the  
firvt mortgage debt. Indeed, the executrix could not do 
so i n  her own interest as  sole devisee and legatee, to the 
prejudice of creditors. The  latter are entitled to have their 
debts paid first out of the personal estate, and  these paid, 
she mould take all the property left, both real and personal. 
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T h e  husband was not bounti iu his life t ime, nor is the  ex- 
ecutor of his will bound i n  any  way to provide land out  of 
which llis widow might  have dower. Besides. i t  appear- 
tha t  the  estate is insolvent. 

T h e  testator had i n  11is l i f e t ime  l)urcl~ased the  equity af 
redemption in  the  laud mortgaged to pay the first and sec- 
ond mortgage debts, h u t  i t  has turned out that  the  land did 
not sell for a sufEcient sum of ~noriey to pay the whole of 
the  mortgage debts, mid therefore the  equity of redelnptioli 
omrietl by the  testator was of no value, and of course the  
widow could get no dower, uor money i n  lieu of dower in 
it. T1ie mortgage debt could not, i n  a n y  equitable view of 
i t ,  a s  seems to be supposed, be treated as reality. I t  was of 
a n d  simply belonged to the  1)ersonnl estate of the  testator. 
Tt was like and  on tlie same footing as  a n y  other debt due 
tlie estate, except tha t  i t  was secured by the mortgage. 

Besides, if i n  a n y  possible view tlie plaintiff could be 
elititled to a n y  equitable relief i n  respect to her  claim of 
dower, 11er motion comes too late. H e r  late husband, in 
his  l i fe t ime,  joined i n  this a c t i ~ n  to sell the  mortgaged land, 
and out  of the  proceeds of such sale pay the  mortgage 
debts, a n d  nfler his death she, as  the  execu t r i s  of his will, 
and  sole devisee a n d  legatee under  i t ,  became n party to the 
action, and joined i n  the  prayer for the  sale, and is con- 
cluded by the  record. T h e  court properly denied the mo- 
tion i n  respect to dower. 

4. We concur i n  t h e  opinion of the  court below, that  any  
claim the  plaintift' may  have upon 1,. W. Hutnphrey as her 
agent  i n  the  purchase of the  land,  a n d  like claim she may 
h a r e  upon the  assignees of his bid for it, cannot be prop- 
erly litigated in  this action. It is a cause of action i f  :t 
exists, apart ,  eutirely distinct from, and foreign to the  pres- 
e n t  one, or a n y  purpose contern plated h;- i t .  

S o  error. Atfirmed 



OCTOBER TERM, 1884. 189 

It. 11. STAFIWRD. Adrn'r, 1 .  JONES BIiOTHERS 

Where :L ~nortgage is 111ade to indemnify one against loss by reason 
of becoming surety upon a note executed to  negotiate a loan to  
carry on business, and the mortgagor nlakes default; NeW, that  
while a provision in the deed rendering the property liable for 
"no more than $5,000" is s limitation upon any increase of the 
debt. yet interest is recorerable as an  incident to the debt. 

(.lfi+lywly r. ('ccrtw, 1 Ired.. 141; 7Itriyyi1cc r. S'huw, (i Ired., 46, cited 
and approved. 1 

C I ~ J ~ ,  ~ ~ C T I O X  to foreclase a, mortgage, 1ie:ird a t  J u l y  
Special Tern]. 1884, of GurrJrwm Superior Court,, before 
Graves, ,L 

T h e  suit  was brought by I:. 51. Stafford :1nd IT. 31. Hous- 
ton, a d n i i ~ ~ i s t r a t o r s  of Seymour Steele, against Jones Brotll- 
ers and  Manfred Call, to foreclose a n~or tg :~ge ,  of wllicl; the 
followil~g is a copy : 

IT'herc~w, Seymour Steele has hecolne the  security for thc 
payment  of the  s u m  of five tllousand dollars to the  Nnt iol~al  
Bank of Greensboro u l v ~ n  :t certain promissory note dated 
the 1st day  of June ,  1876, aud payabie twelve months  after 
date, signed by Jones Brothers as principal and the said 
Steele as security; and 1l~7icr.ea.s. the said Jor~es  Brothers, a 
f i r m  consisting of E. P. Jones, J .  1,. Jones and J. 1'. Jones, 
a re  engaged i n  the  business of manufacturing autl w o r k i ~ l ~  
tobacco in  the  factory Iiere~nafter described, for whicll fac- 
tory the  said Jones Brothers have contracted w i t h  the  party 
of t11c first part  11erein:ifter ilamed, and by wllorn the  said 
factory and  premises connected therewith is owned, a n d  
who for the  purpose of assisting and  eliabling the said Joues 
Brothers to carry on their said business of m s u f a c t u r i n g ,  
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ha th  agreed to mortgage tile said factory and  pren~ises  i n  
their  behalf to enable them to obtain money to tha t  end : 
Now therefore : T h i s  indenture ,  made a n d  entered into this  
the  30th day of May, 1876, by  and  between Manfred Call 
a n d  S. E. Call, his wife, of the  city of Richmond and com- 
rnonrvealth of Virginia,  of the  first part, a n d  Seymour 
Steele, of the  city of Greeusboro and state of North Caro- 
i ina  of the second p a r t ;  witnesseth, 

T h a t  for and in consideration of the  said Seymour Steele 
becoming the securiiy for the  said Jones Brothers to t h e  
mid  National I3wnk for tile said sum of five thousand 
dollars borrowed money, to enable .the said Jones Brothers 
to carry on their business of manufacturing tobacco i n  t h e  

a Ion said factory as aforesaid, and for the  furtiler consider t '  
i ) f  t he  s u ~ n  of one dollar in  hand paid by the  said party of 
the  second part  to the  said party ot the first part, t l ~ e  receipt 
of wl~icli  is hereby acknowledged, the said party of the  first 
)>art 1:atli bargbined, sold, and conveyed, and by these pres- 
ents Cloth bargain, sell a n d  convey unto the said party of the 
.;econd part  one large brick tobacco factory (known as  tlie 
Jones Brothers factory, where they are  now doing business) 
and  fixtures contained therein a n d  used in  the  manufacture 
< ~ f  tobacco. [Said factory hcing located i n  Greensboro, kc.] 

T o  have and  to hold with a11 the  appurtenances thereto 
belonging, o r  in  a n y  wise appertaining unto the  said Sey- 
mour  Steele, party of t l ~ c  second part, his heirs and  assigns 
forever. Upon the express condition ~:evertl~eless,  tha t  if 
the  said Jones Brothers shail  pay to the  said National Bank  
t h e  said sum of five thousand dollars due  as aforesaid, then 
this  deed and  every par t  thereof shall  he void and of no  
effect. Otherwise, i t  shall  remain as a n  indemnity  to the  
said Steele for all  losses w l ~ i c h  he  may sustain by reasGn of 
his  suretyship to the  said bauk for the  said Jones Brotllers 
for the  said sum of five thousand dollars;  the  said property 
to be liable as a n  indemnity  for no    no re than  five thousand 
dollars. 
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I n  testimony wl~ereof the  said party of tbe first, par t  hat11 
hereunto set their hands  and seals, this the  30th day  of 
May, 1876. (Signed a n d  sealed by Manfred Call and wife.) 

T h e  question was as  to the  proper construction of this 
mortgage. 

A t  the  hearing of t h e  case, i t  was admitted by t h e  de- 
fendants tha t  Jones Bros. had made default as contemp!ated 
by this  mortgage, and  tha t  the  plaintiffs were entitled to 
.x decree of foreclosnre, and  f o r a  sale of the  property therein 
mentioned, to pay the s u m  cf five thousand dollars, and no 
$,lore. T h e  plaintiffs hojvever contended that  t l ~ e y  were 
entitled to be paid tha t  sum,  aud,  under  a proper construc- 
t ion  of the  mortgage, the interest thereon 

T h e  cocrt  held that  the  indemnity  provided was for only 
t h e  sun1 of five thousaucl dollars. Thereupon the  plaintiffs 
excepted a n d  appealed to this cohrt from the judgment  
rendered. 

Jfessrs. .J. 1'. Jfo~ehend and  John 8. Dil lad ,  for plaintiff's. 
Nessrs. Scott & Caltltoell, for defendants. 

M ~ ~ ~ m a o s ,  J. T h e  single question presented for our  
decision is, whether or not the  plaintiffs are entitled to be 
indemnified under the  mortgage before us, as to the  interest 
t h a t  has accrued, or may yet accrue, upoil the debt of $5,000 
d u e  to the  National Bank of Greensboro, therein mentioned? 
W e  are  of the  opinion, tha t  under  a proper corlstruction of 
the mortgage, they a re  so entitled. 

I t  is manifest that  the general a n d  leading purpose of tile 
mortgage, as it appears by t h e  stipulations and qualifica- 
t ions contained in  it, was to indemnify the  intestate of the  
plaintiff against al! loss incident to his liability as  surety to 
t h e  note of Jones Bros., given to the  bank. T h e  fair infer- 
ence from the  face of t h e  mortgage and particularly the  
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facts stated i n  the  preamble thereof, is, tha t  the  intestate 
had no  interest in the  business of tlle firm named;  tllat he  
became their surety purely as a matter of favor and good 
will; but  the  defendant Call l ~ a d  contracted to sell t l~elil  
the  tobacco fjctory a n d  premises connected therewith, and 
had  a personal arid valuable i n t u e s t  in  the  success of their 
business, and  for tlle purpose of enabling t l ~ e m  to carry ou 
their business of n~anufactur ing tobacco, he ^' agreed to 
mortgage the said factory alld ~iremises  i n  their Ilchcilj to 
enable them to oOtairt ? n o m y  to that  rrld." I n  effectuating tliis 
purpose, h e  executed the  mortg,~ge. I t  is stipulated ill i t ,  
tha t  the  note for $5,000 s l ~ a l l  bo paid, " w l ~ e n  due  as afore 
said," tha t  is, twelve i i ~ o i ~ t l ~ s  l iest  afier the  first day of June ,  
1878, then, the  deed of mortgage should " be void :lnd of 
n o  effect," hu t  if i t  sl~n!l not then be paid, then it s l~ou ld  
'. remcii~l ns i t l ~ I m n l t y  to fllc soid ~Steclc f07- cill losses whicl~ 
h e  may sust;tin leason of his suretyship to the  said 1x1111; 
for said Joues Gros,  for tlie said sui!i of five tiionsnnd dol- 
lars, 2he said propel-fy to hc licrhle CIS cit1 i?ldcmnity  for 110 r i i r , ) c  

thntt Jive tlro~~snnrl clolicvs " 
It is contended by the dei'entinnt Call, that the words, 

" t h e  said l~roper tg  to !)e liable as int lenir~i \y  for no more 
than five thousal~ti  tlo!lars," limits the  i l ~ d e m i ~ l t y  provided 
to  tha t  exact ~ I I I D .  \Ye ~;1ii11o: accept tliis in ter~)ret :~t ioi i  :I- 
the  correct one. 

T h e  words must he glvell suc.11 i n ~ p n r t  as  will n1:ike 111elr1, 
a n d  the  provisioil embodied in tl~err., l ~ a r i n o l ~ i z c  wit11 the 
general purpose of tile agreement, a ~ t l  the  particular stip- 
ulations wild qualifications contained in ~ t ,  i f  t l ~ i s  c:in he 
done. T h e  general 1,urpose was, as we have seen, lo iudenl- 
r~ify  the  intestate against all loss ~ a c i d e n t  to  t h e  suretyshil~. 
T h e  surety had no interest i n  .Jones Bros.' cnter1)rise so far 
as appears, bu t  Call did. And i t  is provided in  terms, that 
if default in  the  payment of the  debt a t  matur i ty  shall be 
made, the  deed s l ~ a l l  " remain as a n  indemnity  to the  said 
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Steele for all losses mhicll 11e may sustain by reason of his 
suretyship to thc  said bank " for the debt. Any interest due 
on it, if not paid, was incident to and part of it. If Steele 
had paid the debt a t  maturity, he would have been entitled 
to interest upon the money so paid by h im  until  he  should be 
repaid. Why then should hc  not be indemnified for the 
incidental pnrt of the debt as we 11 as the debt itself? The  
nature of the transaction suggests that  tile indemnity s l~ould  
extend to tlle interest. ,Ipart from the stipulations i n  the 
agreement, in  the order of sucli things, tlle indelnnity mould 
extend to the interest,and taking thestipulations and  qual- 
ifications in their spirit, they contenlplate that  i t  shall so 
estend. 

But i t  is asked, what effect is to be given to the plain 
words of limitation as to the liability of the mortgaged 
property ? Are they to be eliminated merely '? Certainly not. 
They must be given their legitimate weight. But  they were 
intended to serve a difyeren t purpose from that so attributed 
to them. This  purpose is obscured by their location and 
connectioi~ i n  t l ~ e  agreement. The  debt was created and  
the mortgage made to enable Jones Eros., to ~ ~ i i o m  Call had 
contracted tc, sell the factory and premises cor~nected with 
it, to carry on their business oi' mauufacturing, and  the 
mortgage of the property that be!onged to Call was made 
specially, " to enable t l~eln to obtain money,"-how much, 
is not i;? this immediate connection specified; but  i t  is 
made definite in tlie subsequent clause, which provides, 
that " thesaid property to be liable as a n  indemnity for 110 

more than five thousai~d dollars," that is, for not more than 
the debt mentioned and the interest that  might  come due 
upon and as part of it. The  limitation was intended to 
prevent any  illcrease of that  debt by enlarging the note, or 
getting money by means of a new note, ' . to carry on the  
said business of manufacturing." The sum of money real- 
ized from the note was a11 that  was intended to be obtained 

13 
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through the ~ n e a t ~  of the  mortgage, and to rencier certain 
t h e  indefinite purpose expressed in tile preamble, to get 
money to carry on the business by mealls of the  indemnity 
provided by the  1nor tgage. T h e  limitation was inserted, 
not in the  connection where i t  ought  to appear, but in  :L 

subsequent provision. If the clause l imit ing the  arnounf 
of the  debt had been inserted it] its proper place a t  the  end 
of tile preamble, its meaning and purpose would have ad-  
mitted of little question. 

T h e  real end to be attaiaed in  coi?struing agreements, is 
to ascertait~ and  determine accurately what the  contract i t~g 
parties engaged to do or not to do. I n  accon~pl ishing this  
purpose, it is a well understood ru le  of construction, tha t  
the  whc,le of the  agreement must be considered, and not 
sinlply parts of it. When  it contains stipnlations a n d  
qualifications, i t  cannot be, tha t  the intention of the parties 
was, tha t  some of thew shall  be altogetl~er or partly disre- 
garded, while others are  given undue weight and impor- 
tance and ellowed to shape and  control the  effect of the  
agreerricnt; on the  contr:iry, such meanitlg rnust be given 
to particular parts, a s  will, witllout violence to words, be 
consistent with ail  t l leother parts and wit11 the evident pur- 
pose and  i ~ t e n t i o n  of the  contracting parties. Regard is to 
be paid, not simply to the  language of a n y  particular part  
of the  agreement, b u t  to the language and hearing of t h e  
whole of i t ,  where there is seeming conflict. If there be 
found in any p:irticular clause an expression not so cotnpre- 
llensive iu its import  as other clauses or words rnay i)e,and 
tllat these are contradictory o r  inconsistent, and tha t  upon 
a view of the  whole ins t rument  the  real intention of t h e  
parties can be ascertained, effect tnust be given to tha t  inten- 
t ion, uotwithstanding the words or clauses of less import.  
And  in  order to ascertain such intedtlon, words and clause: 
mav. be transposed,so as to give them their legitimate weight 
a n d  effect. I t  i s  oftentimes necessary t b  do  this in  order ' to 
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give effect to a n  agreement, a n d  effectuate the  real inten- 
tion of the  parties. JlcNeely v. Carter., 1 Ired., 141 ;  Dwig- 
gins v. Shaw, C Ired., 46 : Smi th  c;n Contracts, 404, et seg. 

We th ink  tha t  the  court  below erred i n  its construction 
of the  mortgage i n  question, and  tha t  i ts  judgment  must 
therefore be reversed. Let this be certified to the  superior 
court. 

Error.  Reversed. 

A testator disposes of his plantation, household and kitchen furni- 
t,ure, and makes sundry money legacies as the " full shares " of 
the legatees named, and then provides, after payment of debts, 
" that the remainder of my property be sold and equally divided 
between my two sons;" Helrl, that the court below erred in hold- 
ing that the money on hand a t  the testator's death was undis- 
posed of. The testator did not intend to die intestate as to any 
of his property. The money on hand and the proceeds of sale of 
" the remainder of his property" go to make up the residuary fund 
to be divided between his sons. 

(Biw?ley  v. Jones, 2 Ired. Eq., 245; Alr~ t r t~r l e r  v. Alr.zalrde~-, 6 Ired. 
Eq.,  229 ; ,Scales v. flcales, 6 Jones Eq., 163: H o g r r ~  v. Hoqcm, 6 3  
PIS. C . ,  222, cited and approved.) 

CIVIL ACTION for construction of a will, heard at Spr ing  
'Term, 1984, of UNIOK Superior Court, before XacRae, J. 

E. S. Harkness  and  P. C. Stinson, executors of John 
Harkey  deceased, brought this action against the widow a n d  
heirs-at-law of the  testator to obtain a, coostrsction of his 
will. 
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The  court below adjudged that  the testator made no dis- 
position of the money (now i n  his executors' hands) and is 
therefore intestate as to that fund. From this judgment 
the defendants appealed. 

3lessrs. Payne JI: Vnnn, for plaintiffs. 
.,Vessrs. Covington &? Adanzs, for &fen clan ts 

J ~ ~ ~ R R I M o s ,  J. T h e  following is a copy of the material parts 
of the will, we are called upon to construe: 

1st. I will and  devise that my wife, H:inuah Eiarkey, 
have the plantation, honsehold and kitchen furniture, and 
everything that  belongs to the plantation on which I non- 
live during her natural life, t l ~ e n  s:tid plantation, contain- 
ing one hundred and twelve acres, to be Clark Harkey's 
during his natural life, and i f  he die without heirs, then 
said land to go to John F. Harkey or his heirs. 

2nd. I will that  Madison Harkey's heirs each shall have 
ten dollars apiece, and  that  shall be their full share. 

3rd. I will that  Thomas Harkey shall have fifty dollars, 
and  James Milton Harkey shall have fifty dollars, and  that  
Mary C. Harkey shall have fifty dollars, and  Ida  P. IInrkey 
shall have fifty dollars, and that  Ellen Harkey shall ha\ e 
fifty dollars, and that Louisa Harkep  shxll have fifty dol- 
lars, and that  shall be their full share. 

4th. I will and devise that after my just debts are paid, 
and  burial expenses of myself and wife Hannah ,  that  the re- 
mainder of lrly property be sold and equally divided be- 
tween my two sons, Clark W. Harkey and John  I?. Harkey, 
aud  that  they shall furnish suitable tombstones for myself 
and  wife Hannah  out of the 4th item of this my will. 

I t  seems to have been the purpose of the testator not to 
die intestate as to any of his property, but to dispose of the 
whole of it, of every kind, by his will. H e  first makes par- 
ticular dispositions of portions of it, and  then, i n  the last 
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clause, he ~nakes  a sweeping residuary provision in favor of 
his two sons. After having made provision for his wife and 
certain other persons, and for the paytnent of his debts and 
the b u r i d  expenses of himself and his wife, he  then pro- 
vides, " that the wnzainder of nzy proper29 be sold and equally 
divided between my two sons, Clark TIT. I-Iarkey and John 
F. Harkep. and that they shall furnisli suitable tombstones 
for myself and wife Hannah out of the 4th item of this rny 
will." 

The  words, " t l ~ e  remainder of my property," are very 
broad and conlprehensive in  their meaning, and no purpose 
to use them in a restricted sense appears. H e  had, just be- 
fore he employed them, disposed of land, " household and 
kitchen furniture, and everything that belongs to the plant- 
ation," and likewise provided pecuniary legacies amounting 
to several hundred dollars. H e  was advertent to the variety 
of his property; he thought of the various kinds he had, 
and by the " remainder" he meant all like property he 
might have at  the tinle of his death. The  word " property " 
is broad enough in  its legal meaning to embrace money- 
notes, bonds and the like, and the word " remainder" in]- 
plies all, the whole that is left. Besides, his sons Clark and 
John seem lo have been the chief objects of his bounty after 
providing for his wife. H e  devises his plantation to his 
wife for life, then to his son Clark for his life, and if he 
should die without children, then to John or his heirs. As 
to those to whom he gives pecuniary iegacies, he expressly 
provides that what he gives them respectively "shal l  be 
their full share," plainly meaning their full share of his 
whole estate. 

The  purpose of the testator, after the provisions made in 
the first clause of his will, was to turn his whole estate into 
a cash fund, and after paying his debts, burial expenses and 
the pecuniary legacies, to divide the remainder equally be- 
tween his two sons, Clark and John. This  much he  charged 
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his executors to do, and then he charged his sons to " fur- 
nish suitable tombstones " for his wife and himself out of 
the fund they rnight realize out of the fnurth clause. The  
money on hand a t  his death served the purpose of paying 
the debts and legacies, and any  part of it left renmlned 
ready to be divided as part of tlle general residuary fund 
arising from the sale of the property. The  fourth clause 
must be taken as  meaning that the property other than 
cash sllall be sold to make the whole fund, cash, to be di- 
vided. 

I t  is suggested that the testator did not mean by the 
four111 clause of his will that the money on hand should be 
sold ; that  such a direction would be idle and nonsensical, 
and therefore 11e did not dispose of, nor intend to dispose 
of the money on hand a t  the time of his death. We agree 
that  he surely did not intend that the rnoriey should be 
sold, but  non constat, that  he did not intend to dispose of i t  
as part of his property given to his two sons. The  general 
purpose manifested by the will as a whole, as well as its 
several provisions, go to justify the constructior~ we give it, 
and the rncrc fact that  the testator omitted in the residuary 
clause to specify that  the money should not be sold, bu t  
should go to increase the fund raised by the sale of other 
property, cannot be allowed to disappoint the purpose in-  
dicated in the way we have pointed out. I t  is more reason- 
able to conclude, that  he rneant to direct the sale of such 
parts of the remainder of his property as might be necessary 
to t u r r ~  the whole of i t  into a cash fund for the purpose 
contemplated. I t  is sufficient that  i t  appears that the tes- 
tator intended that his money on hand, and as well, his 
clioses i n  action, should pass by the residuary clause. 

There are cases no doubt somewhat similar to this, where 
the implication that  themoney on hand and  the choses i n  
action passed under a residuary clause did not  arise, and  i t  
was held that the testator died intestate as  to such things. 
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Such are the cases of Bradley v. Jones, 2 Ired. Eq, 245; 
Alexander v. Alexander, 6 Ired. Eq., 229, and Scales v. Scales, 
ti Jones Eq., 163; but in these and like cases, the intent of 
the testator not to die intestate, and to give his cash and 
choses in action to certain of his children, did not appear 
as  strongly as in this case. This case is more like that of 
Ho.qaa v . ' ~ o ~ a n ,  G3 N. C., 222. 

The  superior court erred i l l  the advice and direction i t  
gave the executors. The  cash on hand. after the payment 
of debts, funeral expenses and pecuniary legacies, ought to 
go with the proceeds of the sale of the remainder of the 
property that must be sold, to the two sons, Clark W. Iiarkey 
arid John IF. Harkep, and we so advise and direct. Let this 
be certified to tile superior court according to law. 

Error. Reversed. 

D.  I,. BOING T. RALEIGH & GASTON RAILROAD 
COMPANY. 

Railroads-Ne.qligeirce- Damages. 

1. The decision in Roberts v. Rni2izorrcl, 88 N.  C. ,  360, to the effect 
that the measure of plaintiff's damages in an action against a 
railroad for killing a cow, is the difference between the value of 
the animal, living, and of its dead body, as beef, is approved. 

2. A new trial is awarded upon the issue as to damages, but the 
findings upon the other issues will remain undisturbed. 

(71?obe1*ts v. Raihond, 88 N. C., 560; Brcrton v. Kail~oatl, S4 N. C., 
192; 3;iudlry v. Railmnd, 88 N. C. : 547, cited and approved.) 

CIVIL ACTION tried at Spring Term, 1883, of VANCE Supe- 
rior Court, hefore Gilmer, J. 

The defendant appealed. 
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+Ilessrs. Young & Hei-my, for plaintiff. 
Messrs. Hinsdale & Devereuz, for defendant. 

SMITII, C. J. The plaintiff's action is to recover damages 
for his cow run over and killed by the train of the defend- 
an t  from the negligence and mismanagement of its officers 
and servauts in charge. 

The  only exception presented on tllz defendant's appeal 
is to the refusal of the court to cllarge the jury that the 
measure of the plaintiff's damages was the difference be- 
tween the value of the cow, livi!:g, and of its dead body, as 
beef. 

The  killing is not itself a conversion of the animal to the 
use of the defendant, but it remained still the property of 
plaintiff and at his disposal, and whatever price i t  would 
then and there command, should go in mitigation of dam- 
ages. This is the rule where the injury does not cause death, 
and as cows are used for food, there is no sufficient reascn 
for not making the deduction asked in the present trial. 

The  case falls directly wifhin tile ruling in  Robertsv. Bai l -  
~ o c ~ d ,  S8 N.  C., 560, which, as we were told in the argument, 
had not been reported wheu the trial took piace. We are 
content to refer to this as a decisive adjudication wllicl~ 
must control. 

There is error and there must be n new trial upon the 
issue of damages, while the other findings will remain 
undisturbed, as was the course pursued it1 Burlon v. flail- 
road, 84 N .  C., 192; Lirzdley v. Railroad, 88 N. C., 547. The 
cause will be remanded to this end. 

Error. V e n i ~ e  de nozlo. 



OCTOBER TERM, 1884. 201 

XEL\'ILT,E DORSEY I-. R A L E I G H  k GASTOE KAILROAD 
COMPANY. 

appeal bond made payable to the state is void. The state will 
mot become a trustee for a citizen in the pursuit of his personal 
rights, except in cases specially provided by law-as guardian 
bonds, clc. 

i Offfcr r. I f t [ t f l f t  7k I., 67 K. C. ,  449 : Mofv, ct '~  , v. N ~ i i . l ~ y ,  1 Ired., 597, 
cited and approved.) 

Cru~r ,  A c ~ r o x ,  comn:er~ced befose a justice of the  peace, 
nud tried on appeal a t  J u n e  Term, 1883, of VAXCE Superior 
Court, before Gihner, 

Upon call of the case in this court t l ~ e  defendant moved to 
dismiss the appeal. 

SMITH, C. J. 'The defendant rnoves to dismiss the : i i ,~~cz l  
on the ground that  the appellant's undertaki i~g does not  
confor~n to the requirements of the statute, and is inrffectual 
as a security for his costs. I t  is in  form a penal bond, drawti  
payable to the  state with condition, which, after reciting 
the rendering of judgment and  the intended appeal for 
which it  is given, proceeds in  these words : 

.' Now therefore, if the said judgment or  any  part thereof 
shall  be affirmed, or this ap?eal shall be dismissed, then 
and in that  case, this obligation to be i n  full force and  
effect, and  the  above bounded, Melville Dorsey and R. E. 
Young, to pay all costs that  may be awarded against this 
appellant on such appeal, and  all damages which the  court 
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may award against h im;  otherwise this obligation to be 
null and void." 

The  objections to the instrument are, that being executed 
to the state, i t  cannot be enforced as a security for the ap- 
pellee, and t l ~ a t  the condition is unreasonable and void in 
declaring the obl iga t io~ void in the contingency of the de- 
fendant's being adjudged his costs and the plaintiff's failure 
to pay them. 

We should not liesitate to hold that the inconsistency oE 
the concluding clause, with the other provisiol~s contained 
in the condition, does not vitiate and annul the obligation, 
and may be discarded as repugnant to the general scope 
and clearly expressed purpose of the bond to pr vide for ? the costs of the appellee, if the motion was based upon 
this defect alone. 

I t  is laid down in Hurl. on Bmds,  31, (9 Law Libr.) ns a 
principle of construction, that  where the condition of 21 

bond was, if the obligor did not pay, where the negative 
was improperly inserted, a certain sum to the obligee, then 
the obligation to be void, the repugnant part will be re- 
jected and effect be given to the obligation according to the 
manifest intent of the par ties. 

The  author's citations fully S U E ) ~ O ~ ~  his proposition. 
TPills v. Wright, 2 Mod., 285; IVells Y'repsa, 2 Salk., 463. 

But  the other objection to the bard is fatal to its validity. 
Had no person been named in the undertaking to whom i t  
mas payable, and the instrument been without seal, i t  would 
have bee11 sufficient under the ruling in the case of the 
Clerk's Ofice V. Huflsteller, 67 N. C., 449, a conclusion arrived 
a t  not without much hesitancy as shown in  the opinion of 
the court. 

But the state does not permit itself in its sovereign ca- 
pacity to become a trustee for its citizens i n  the pursuit of 
their personal rights, except i n  cases specially povided  for 
by law, and when i t  has delegated the power to agents to 
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OSBOKNE v. MULL. 
-- -. 

take securities in  its own name, as in the case of guardian 
bonds and the like. 

Nor can such a bond be upheld as good a t  common law, 
since this would be only when the bond is beneficial to the 
state i n  its corporate capacity. State, kc., v. Shirley. 1 
Ired., 597. 

We are unable to sustain the  instrument by rejecting the 
words by which the obligation to the state is incurred, even 
if without them the residue would be a substantial ~0111- 

pliance with the act, for this is the substance of the contract, 
while the other is the avoidance, and no construction is ad- 
missible which substitutes an obligee in the place of the one 
with whom,in form, the parties w h o  execute the bond under- 
take to contract. 

The  motion must be sustained and the appeal dismissed, 
and i t  is so ordered. 

Appeal dismissed. 

J. E. OSBORNE and wife xT. WILLIAM MULL and wife. 

Partition-Marriage prior to act of  1848-Riglzt of husband 
to convey wilhout j o i n d e ~  of wfe-Tenant by Courtesy-Es- 
toppet-Tenants in remainder cannot compel partition. 

I. The / e m  plaintiff and her husband made a verbal agreement 
with the f eme  defendant and her husband to divide the land ac- 
quired through the f i m e s  corert, and the same was accordingly 
done and mutual deeds executed conveying the share allotted to 
each, but without the privy examination of their wives. The 
marriages took place prior to the act of 1848, (THE CODE, $1840) 
and there were children born alive; Held, 
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(1) The husbands are tenants by the courtesy initiate, and have 
the right to  convey their interest without the signature and privy 
examination of their wives. 

12) It was competent to make the division in such case, and it 
must stand a t  least until one of the husbands shall die, and each 
is estopped by his deed to  deny the title of the other in the part 
so conveyed. 

2. Partition can be made only by tenants in conltnon who are seiled 
of the freehold, and not by those in remainder or reversion. 
7150(1 v. 6tcyy, ( I I Z ~ P ,  !)3. 

c3'Nqnn Y. T?rcllXc~, 3 Ired., G34; llrz/scjir v. Aicnt?, 'TO X. C., 6 7 0  
Lyoir v. ALiir, 7s X. C., 238; 11Slliccm v. Lauie~. ,  Busb., 30; f3~\- 
5 t  11 v Jfizell, G Ired. l'q., 3!)2 ; Jfic L rrtll v. X c . t  7 ~ 1 7 ,  S Ired. E(l., 
23, cited and approved.) 

I'ETITIOK for partition, heard on appeal at Fall Term, 
1883, of CLEVELAND Superior Court, before Gilnlc~, J. 

The plaintiffs brought tllis proceeclicg to compel parti- 
tion of the land described in  the petition. I t  is alleged in  
the petition that the feme plaintiff and  the  feme defendant 
are  seized in fee as  tenants in cornrnon of the  land. This 
the  defeudnnts: d e ~ ~ y  in  their answer, and aver that parti- 
tion of said land 118s been made by mutual  consent. 

The  facts agreed upon and submitted to the  court below 
are, in several respects, very indefinitely stated i n  the record. 
It appears, however, with tolerable certainty, that  the femc 
 lai in tiff' i::termarried with her  co-plaintiff' sllortlp before 
she was twenty-one years of age, and  before the  year 1844, 
and  had issue of the marriage born alive, and  that she was 
seized in fee as tenant i n  cornrnon with the feme defendant, 
(her sister) of the lands specified i n  the petition, a t  the  time 
of and  since her  marriage. 

T h e  fenze defendant likewise intermarried with her  CO- 

defendant some time before she became twenty-one years of 
age, and  befcre the year 1844, and l ~ a d  issue of the mar- 
riage born alive, and  she was seized i n  fee, as tenant i l l  
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common with the feme plaintiff, (her sister) of the same 
lands a t  the time and since her marriage. 

Soon after the  marriage of the plaintiffs they settled 
themselves upon the southern part of said l and ,  and  con- 
tinued to live thereon until the spring of 1858, aucl t he  de- 
fendants, soon after their m:~rriage, settled thc~nselves upon 
the  northern part thereof, and co~~tinueci  to live thereon 
until the spring of 1838. 

On the 28th of Marc l~ ,  1 S S ,  tlie plaiiltiffs and  defendants 
made :t verbal ngreemer~t to divide the land, and  coxnuis- 
sioners and a surveyor for that  purprse were selected by 
iheir mutual aiid common consent, and they made division 
tliereof by metes and bounds, assigning to the plaintiffs 
the southern part, and  to the defendants the l~or thern  part 
thereof; and the plaintiffs, on the  8th day of April, 1838, 
executed to the defendants a deed, conveying in  form the 
fee, their interest i n  the part of the land so allotted to the 
defer~dar~ts ;  and the defendants, on their part, executed a 
like deed, conveying i n  form the  fee to the plaintiffs, their 
intereft in the land so set apart  to them. 

The  parties respectively made considerable improvements 
upon the lalid so divided, and acquiesced in such division 
until tlie institution of this proceeding. 

Both t he  femcs covert signed the deeds respectively as 
mentioned above, but neither of them was ever privily ex- 
amined touching the execution of the same by her. 

The  clerk of the superior court, upon the hearing of the 
matter before him, awarded an order of partition, and from 
this judgment  the defendants appealed to the superior court 
i n  term ; i n  that  court, the order of the clerk was affirmed, 
and the case remanded, and from this order the defendants 
appealed to this court. 

Xasrs.  Gidney & Webb, and Cabiness and Hoke & Hoke, for 
plain tiffs. 

No counsel for defendants. 
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M E K ~ ~ I M O N ,  J., after stating the above. I t  will beobserved 
that the marriage of the plaintiffs and that of the defend- 
ants took place before the statute of 1848 (THE CODE, $ 
1S40), arid i t  does not therefore affect any right of the hus- 
band of the fenzt plaintiff o r  that of the husband of the 
feme defendant, in  respect to ally interest each may have in 
the real estate of his wife by virtue of the marriage That  
statute, by its t e r m  a n d  effect, applies only to marriages 
that  have occurred since the third hlonday of Kovember, 
184s. 

As tile plaintiffs intermarried prior to tile year 1848, and 
there were children of the marriage born alive, and the 

f m e  plaii~tiff was seized during the marriage of the land 
described i n  the petition, the llusband, tlle male plaintiff, 
became tellant by the courtesy i~iitiate. He had a life estate 
ill the lands, in  his o w l  right, that might be sold under 
esecutioli, or he might srll and colivey by deed of barnail] 
and sale. 

'rhe salne may be said as to the defendants, and the right 
of tile male clefendant. He  also was tenant by the courtesy 
initiate, and liad power to sell and convey his lif3 estate in  
tile land just as he might convey the title to any land Iic 
might acquire by purchase. Fugan v. IVulker, 5 Ired., 634 ; 
1Vi1,qon v. Awntz, '70 N. C., 6170; Lyorz v. Akin,  f S  N. C., 258 ; 
1I:ilbiams v. Lanier, 13usb., 30. 

Granting that the deeds signed by the f eme plaintiff and 
the fenie defendant lespectively, on tlie 8th day of April, 
1858, in pursuance of a verbal agreement to divide the land, 
was void, because they were not privily examined, uever- 
theless, as the husbands, each had a life estate in the land, 
i t  was compete~it for them to make the division that  was 
made, to last, a t  least, until one of them should die;  and 
the deed each of them executed to the other operated to 
pass his title as i t  purported to do. 

The  division of the land as to them was b ind~ng ,  and 
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each is estopped by his deed to deny the  division made by 
t l ~ e n ~  a n d  the right of t h e  other in  respect thereto. 

T h e  femc plaintiff and  the  feme defeudant are  not entitled 
to have partition of the  land pending t h e  life estate of their 
respective husbands. Parti t ion can only be made by ten- 
a n t s  i n  common who are  seized of the  freehold, and  not by 
those who have the remainder or reversion. O r d i n a r i l ~ ,  
parti t ion lies only I n  favor of one who has a seizin and 
r ight  of immediate possession. Hassell v. Illi:elL, G Ired. E q  , 
392 ; Maxwell v. Maxucll, 8 Ired. Eq , 25 ; Wood v. Sugcq, ante, 

93 ; 1 TITnsh. Real. Pr . ,  583. 
There  is error. T h e  superior court in term ongbt  to have 

disaffirmed t l ~ e  judgment  of tile clerk of t t ~ a t  court award- 
i n g  the  order of partition, and directed the proceeding to be 
dismissed. T h e  judgment of the  superior court must  be set 
aside a n d  judgment  entered there, settiug aside the  judg-  
ment  of the clerk of tha t  court and  directing t l ~ e  clerk to 
ilisrniss t h e  proceeding. 

T o  tha t  end,  let this opinion be certified to the  superior 
cozrt .  It is so ordered. 

Er ror  Reversed. 

.TAXES HOWELL and others 3-. WILLIAM M. TYLEK, Executor. 

~,'onstructio~t of Will-lllegitirnate C'l~ildreu, right lo take under- 

Executors and Adnzinislr.ators. 

I. 9 testator, among other things, provides as follows : "What is 
yet remaining, not above disposed of, shall be held and disposed 
of for the bene6t of M.'s heirs, by my executor, or in such man- 
ner as he may think just and proper;" Held, that  the concluding 
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words enlarge the discretion of the executor, but the power ex- 
ercised must be "for the benefitn of the heirs, and not to dispose 
of the estate so as to divest himself of: the attaching trust. 

2. Where a bequest is inmediate-not dependent upon a preceding 
limited estate-to the heirs of a living person, and the children 
of such person are illegitimate; lTelt7, they have the right to take, 
under the act which declares that  a limitation to the " heirs" 
shall be construed to be the "children" of such person, unless a 
contrary intention appears. THR  con^, $1329. The ruling in 
2'7ro11,2-'so~ v. ,71c~o~zn7d, 2 Dev. S- Bat. Eq., 463, commented on. 

3. '(1 give to the children of my brother Williain and my sister 
Nartha one-half of all the money on hand a t  nly death," taken 
in connection with other provisions in the will, authorizes a dis- 
tribution of the fund in equal parts between the children c?f his 
brother and the children of his sister, so as to  carry out the in- 
tention of the testator. The general rule is that  such limitation5 
will be held to be yet ial~ita,  but the rule will yield whenever a 
differept intention is indicated. 

4. The sale of the land of the testator by the executor and his pur- 
chase of the same through an agent is n nullity. 

('1'7ro~i~~l~so11 v. iWcDo?~ald, 2 Dev. & Bat. Eq., 463; Ki~kyccti irX r. 
Rog~rs, G Ired. Eq., 130 : lTr(t77er v. Forsyth~, Phil. Eq., 353; Atlnnr, 
T. A ~ c I ~ J ,  2 Jones Eq , 215: Bryant v. Scwtt, 1 Dev. 95 Bat., 155, 
cited and approved.) 

SPECIAL PROCEEDIXG co~nlnenced before the  clerk for an  
account and settlement of t l ~ e  estate of Williarrl Tyler, de- 
ceased, and heard a t  Fall  Term,  1552, of GRAXVILLII: Supe- 
rior Court, before Shipp, J. 

T h e  case involves the construction of a will. T h e  de- . 
fendant  appealed fro111 the ruling and judgment  of the  court 
below. 

172~.  T. B. Venablc, for plaintiffs. 
;If?.. III. V. Lunier, for defendant. 

SMITH, C. J. I n  the  will of William Tyler, who died 
soon after meking  it, in  July,  1870, is contained tlie follow- 
ing clause, numbered 3 : 
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" W h a t  is yet remaining, not above disposed of, shal l  be 
held and  disposed of for the benefit of Martha J. Trevan's 
heirs, by m y  executor hereafter to be named, o r  in such 
manner  as h e  may think best and  proper." 

The  testator left three children, to-wit, Alfred, whom lie 
appoints his  executor, and who is the testator of the 
defendant William ; the defendant William, and  Martha, 
then married, who liad no cl~i ldren born in wedlock, but 
had four illegitimate children, t he  plaintifis Elizabeth How- 
ell, Amanda Tyler, Hawkins 'Pyler and Frances Richard- 
son, the youngest of whom was then twelve years of age. 

Alfred Tyler administered upon his father's estate, but 
died without settling it, in February, 1874, having made a 
will wherein h e  appoints his brother William (the defend- 
ant) executor, and 111akes the following dispositions of 
property : 

Iten1 2. I give to tlle cl~ildren of Iny sister Martha Tre- 
van all that  portion 01 my father's estate given me  for her 
support. 

Item 3. I give to the cl~i ldren of lny brother William and 
m y  sister Martha one-l~alf of a11 the money on hand a t  my 
death. 

The  proper construction of these several testamentary 
dispositions and  the effect to be given to thern, uassed upon 
i n  the  superior court, are brought up for revision by the 
defendant's appeal. 

1. The  first inquiry is as to the power and interest vested 
in  the executor Alfred under the concluding clause of the 
bequest for the benefit of Martha Trevan's heirs, " o r  in  
such rnanner as he  may think best and proper." The  pre- 
ceding words are  that  the fund "shall  be held and  disposed 
of for the benefit" of the heirs of his daughter by the ex- 
ecutor, and then follows the language recited. 

I t  is manifest, if we regard the entire clause, that the tes- 
tator cever meant to take away from the beneficiaries what 

14 
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was to behe!d and  managed for t h e m , ~ ~  leave i t  in  the  power 
of t h e  executor to dispose of t h e  legal estate, so as  to divest 
himself of the  a t taching trusts and  deprive them of any 
interest in  the  property itself, a n d  i n  tha t  for which i t  m a g  
have bee11 exchanged. T h e  purpose was to enlarge t h e  dis- 
cretion reposed in  the  executor, to be exercised however for 
their benefit, w l ~ e ~ i  exercised a t  all. It inay have been 
needless to add these words, since h e  had been already c lc t l~ed  
with t h e  power of disposing of the  property, but  i t  would 
he a perversion of t h e  testator's words, when this power was 
given a n d  to be used for t h e  benefit of the  heirs, to a t t r ibute  
to them a meailing wl~ ich  effectually neutralizes the  trusts, 
and gives l ~ i t n  the  property divested of them.  Tile clause 
must  be so interpreted as  to produce harmony in its parts,  
and this  requires tlje construction suggested. 

2. T h e  next inquiry is whether the plaintiffs, illegitimate 
children of Martha, she l ~ a v i n g  bad none others, can take 
under  the  terms of the  bequest of her heirs. 

T h e  bequest is iln mediate and direct, not dependent upon 
a preceding limited estate, and unless these natural c l~ i ld ren  
are illtended, the  gift fails for want of a donee or recipient. 
T h e  word used must  he u~lderstood ns synonymous with 
the  word c l ~ i l d r e ~ ~  for the  statute expressly declares tha t  a 
limitation '.to the  heirs of a l iving person shall be con- 
strued to be to the children of such person," unless a con- 
trary intention appear i n  the  writing, and none such does 
appear here. THE CODE, $1329. 

So, inasmuch as, in  the  absence of cLildreu born to t l ~ e  
mother in  wedlock, those of illegitimate birth can inher i t  
from the  mother a n d  thus  become her  heire, these plaintiffs 
ace suficientlp designated by the term which describes tha t  
r e l a t i o ~ .  

' ~ s s u r n i n ~  then  tha t  "he i r s"  means " children," mus t  
these latter be legitimate to  be embraced i n  the  donat ion? 

Two cases a re  cited as supporting the  proposition t h a t  a 



OCTOBER TERM, 1884. 211 

bequest to children of a person, without further esplana- 
tion, is a bequest t,o children that  are legitimate, and fails 
if there are none sucb. I n  Thompson v. McDonald, 2 Dev. 
dk Bat. Eq., 463, the bequest was to two sisters, naming 
thern,'with a limitation that if either should die without a 
child or children living a t  her death, " the whole shoulcl 
survive to the surviving sister, her heirs and assigns." One 
of the sisters died without ever having been married, but  
leaviug a daughter born out of wedlock and before the 
making of the testator's will. I t  was decided, GASTOS, J., 
delivering the opinion, that  legitimate children were meant, 
and  the surv iv i i~g  sister took the entire estate. 

T h e  lirnitatio~! here was upon a distant and contingent 
event, and as illegitimate children in the eyes of the law, 
are not the children of any  one, nullius fili~is, they were not 
eomprehended in the term used. lit is not necessary to 
question the correctness of this rigid rule of testamentary 
interpretation, wl~icll seems to ignore to some extent the  
inquiry as to what the testator intended in using the word, 
since there was nothing in that case to' esplair: the sense of 
the testator or to qualify the legal principle that such chil- 
dren have no parent, and cannot be designated by a, relation 
they do not sustain. 

The  opinion is put upon the ground that i t  is not a present 
bu t  a prospective disposition, and  i t  proceeds thns : '' Now, 
without deciding upon the effect of a bequest explicitly 
made to the children which a woman niay have, whether 
legitimate or natcral,  or upon the effect of a limitation in 
ease n woman should not leave living a t  her death any 
child, legitimate or natural, i t  is enough to say," 
&c., evidently conceding that an expressed intention to in-  
clude a child of either class mould entitle the natural child 
to share in the bounty. 

T h e  other case, IGrJcpatrick v. Rogers, Ci Ired. Ey., 130, sus- 
tains the same pronosition, and, as there were children of 
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each class, confines the bequest to the legitimate in  exclusion 
of the natural children. 

Hut a more general and fundamental rule, unde~ ly inga l l  
others, is to look a t  the whole instrument in the light of 
the surronnding circu~nstances when it was made, and see, 
if we can, it1 what seme the testator used tile word, for his' 
intent  mast  prevail over any legal mode of construing i t  
when there is antagorlis~~j.  The  testator knew that, his sister 
had then illegitimate and 110 legiti~nate cl~i ldreu,  and that 
the former could under such circumstances inherit from 
their mother, and the bequest operates :it once upon persons 
ilz esse a t  his death, or not at all. Could he  have iatended 
a present benefit to persons who did not then exist and 
ulight never come into being? Or did he mean to convey 
a preseut benefit to sorne legatees, and can any  others be 
lneantexcept the natural, who were in fact, however under 
technical rules of law they were not, children of his sister? 

We think the testator inlended the benefit of this bequest 
to the plaintiff's, and that hy t l ~ e  word " heirs" he meant 
the children a l ~ d  in this sense employed it, though they 
were naturaI, in pointing out l11e beneficiaries. 

3. I n  the next place-Who take and in what shares under 
tile c l ~ u s e  in Alfred's will ? " I give to the children of m y  
brother William and my sister Martha, one-half of all the 
money on hand a t  m y  death." This itern is susceptible of 
two interpretations, one as making a division between the 
children o f  Iliilliarn :~nd tile cl~ildren of Martha, formiug 
an  aggregate body ; the other, as making a tlivisio~l between 
the childreu of Wil l ia~n and Martha herself. 

I n  TPnller r. Forsythe, Phil. Eq., 353, the li~nitaliou was, 
after the death of tlle testatol's wifb and daughter, or inter- 
marriage, "to be equally divided between the children of 
the said Nancy Waller and my soils, William and John ; " 
and i t  was construed to be a division per cnpitn, each of the 
children of Nancy sharing equally with William and John. 
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On the other hirnd in Adam v. Adams, 2 Jones Eq., 215, 
where the disposition of the residuary estate was that i t  be 
"equally divided between the children of my brother, 
.JahIeel Smith Coila and m y  sister Nancy Amanda Adatns." 
the words were construed as giving an ecjual share to the 
chiIdren of both the brother and sister. This cor~struction 
was put upon the language and its rneaning assertained by 
lookiug into the other provisions of the will. 

Parsuing the same coarse, i t  will be seen that William 
has all the land except the one-fourth in value upon which 
Martha may live and have an annuity from llim of a sum 
not above $50 nor less than $20, to cease when the value is 
exhausted, but i f  not exhausted at  her death, the  residue to 
go to her children. 

The  testator theu gives the defendant one-half of the 
money on hand at  his death, arid the other half as in the 
recited clause ur~der  cousideratiou. The defendant has 
tl~irteen children, and if each shares with Martha, Willian; 
and his children will get 27-2Sths or nearly the whole of the 
moneyla d is t r ibut i~n  not at  all consonant witll the previous 
dispositions of his estate. Following the ~ u l i u g  i n  A d a m  
v. Adnnzs, we are co~npelled to declare that the testator in-  
tended, and such is his expresser1 purpose in this clause, to 
distribute the fund in equal parts between t h e  children of 
William and the children of Martha, as if this had been 
the for111 of expressiou used, prefixing the word "children " 
to both names. 

In  a note appended to Bryant v. Scolt, 1 Dev. $ Rat. Eq., 
155, in  the edition issued under tile supervision of the late 
Judge BATTLE, he lays down the rule, wl~ich runs through 
the many adjudicated cases and distinguishes them, to be 
generally that  such limitations will be held to be per ccqita, 
but if there be a different intent indicated and that  the 
division must be per stirpes o r i n  another way, the general 
rule mill yield to the evidence thus furnished of a different 
intent. The  cases are collected in the note. 
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4. IVe concur in  the rulings of the court numbered 3, 4 
and 5, d l  of which result from the invalidity of the at- 
tempted sale by Alfred of the land of tlie testator and  his 
own re-purchase through the ageilcy of his son ; and this 
being a nullity, no funds are thence derived to constitute 
assets in his ha1,ds. The  only effectual method of sale to 
convert real estate into funds to be used in a course of ad- 
ininistration is by suit against theheirs or devisees in wl~om 
the estate is vested, unless the devise or descent was to t l ~ e  
personal representative alone, and then as sole owner he 
could dispose of i t  by llis own act. B9t even in such case he 
could not make a sale to himself, and would hold as if none 
llacl been attempted 

There are other questions made in  tlie record which do 
not seem to have been passed on in the court below, and 
the complaint is that they were not, but as our revising 
jurisdiction on appeal is restricted to the erroneous rulings 
made, we do ~ i o t  enter upon a consideration of the others. 

The  cause must be remanded to be proceaded with accord- 
ing to law as declared in this opinion. 
' No error. Remanded. 

C. AUSTIK \-. S. 11. SECREST. 

R u l e  ~ e g u l a t i n g  the right to open and conclzide-Discretionary 
Power-Evidence, production o j  papen-,7uclgment in Cloiw 
und Delivery. 

1. ltule G (8'3 N. C., 609) regulating the practice in the superior 
courts, commits the order of .argument-and this embraces the 
matter of introducing evidence-to the discretion of the presiding 
judge, whose decision is not reviewable on appeal. 



2. The production of papers containing evidence relating to the 
merits of an action will be ordered by the court; and when pro- 
duced, they are competent evidence for all legitimate purposes. 

3 .  Where claim and delivery is brought to get possession of prop- 
erty for the purpose of selling it, according to the terms of a con- 
tract, to pay an indebtedness, and all parties interested are before 
the court and the amount due ascertained, the plaintiff upon re- 
covering holds as a trustee, and a judgment, directing an adjust- 
nient of all the equities involved in order that the matter may be 
determined, is the proper one to,be rendered; and if possession ok 
the property cannot be had, then the judgment should be in the 
alternative. 

1 C'OIIL'T~ v. Lemly, 85 N. C., MI ; XicLeorl v. Rulln~tl, 84 iV. C., 513 ; 
( ' o f f r i ~  v. TYilloi~ghhy, 83 N. C., 75, cited and approved." 

CIVIL ATION, tried upou exceptions to a referee's report, 
a t  August Special Term, 1884, of T ~ N I O S  Superior Court, 
before Mc~cRac,  J. 

T h e  defendant appealed from the ruling and judgment 
of the court below. 

iklessrs. P q n e  ck J7ann, for plain ti@. 
Messrs. Covington (e. Adams,  for defendant. 

SMITII, C. J. T11e parties to this action on the 16th day 
of September, 2879, entered into an agreement under zeal. 
whereby the plaintiff sold to the defendant a steam saw 
mill, with its fixtures, and certain o t l~e r  enumerated prop- 
erty, for the sum of twenty-six hundred dollars, to be paid 
in lumber to be delivered n t  the site of the mill, and there- 
upon the latter executed his thirteen several promissory 
notes, each i n  the sutn of two hundred dollars, payable suc- 
cessively on the same day of the months following, the last 
falling due iu October of the next year. 

T h e  title to the property was to .remain i n  the plaintiff 
until  all the purchase money was paid, while the defendant 
was to have possession in order that  the lumber might be 
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sawed a t ~ d  delivered; and the covenant contains also a 
clause that  on the defeudant's failure to p ~ y  any of the 
notes as  they become due, the plaintiff may enter upon the 
premises and take possession of the propcrtg and proceed 
to advertise and dispose of the same a t  public sale for cash, 
applying so much of the nlor~cys thence arising as may be 
required in discharge of such of the notes as  were over- 
due, and retaining of the residue a sum sufficient to meet 
t h e  others as they may mature. 

The  defendant accordingly took possession of tile pro pert^, 
and  has delivered large quantities of lumber to the plain- 
tiff a t  various times, sufficient, as he alleges, to pay olT nll 
the ~ ~ o t e s  ; while tile plaintiff insists that  he lias noC, and 
accordingly instikntes this suit, on the 13th day of Juue, 
1882, under the provisions of the Code of Civil Procedure. 
chapter 111, sectiol~s 176 to IS7 inclusive, to recover pos- 
session of the said mill and fixtures, and three log carts. 

The  property was accordingly seized by the sheriff, but 
restored to the defendant O I I  his giving the undertaking 
prescribed in section 181. 

T h e  only issue being as to the deliveries of Inmber and 
its value towards the discharge of the indebtedness, an 
order was entered in t l ~ e  cause a t  spring term, 1883, in 
these words : " Referred to clerk to take and state an  account 
between the parties under THE CODE.'' 

The  referee made his report a t  the next term, accompanied 
with volnminous evidence taken before hirn, and  states the 
account, finding to be due the plaintiff on June  12th, 1888, 
the  balance of five hundred and ninety-nine dollars 2nd 
thirty-five cents, to which he adds interest thence accruing 
to the first day of the term. 

To the report the defendant filed exceptions which, with 
the rulings of the court t l ~ e r e ~ n  as brought up  on the de- 
fendant's appeal, we now proceed to examine. 
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Tile first three exceptions are  to the referee's refusal to 
allow tlle defendant to begin and  end the trial before h im,  
bo t l~  in the introduction of evidence and in argument.  and 
:)ermitting the  plaintiff to exercise this privilege before 
him. 

This objection is disposed of in  a rule adopted a t  October 
term, 1883, regulating the practice in the superior courts, 
which commits the order of the argument of counsel to the 
discretion of the  presiding judge without a rightof appeal 
from his decision. This embraces the subordinate matter 
of introducing the proof. 

The  rule applies with more pertinency and force to pro 
ceedings before a referee, and where there is no jury, inns- 
much as the  entire evidence is taken and  reported in  written 
form to the  court a t  one and  the same time. For  these 
reasons, and that  further assigned by the court that  n o  
prejudice appears to have been done to the appellant in the  
mode pursued i n  conducting the reference, we sustain the 
ruling of the  court that the exceptions are not tenable. 

2. The  next exception :lumbered 7 in the series is to the 
inquiry made of the witness V. C. Austin, a son of the 
plaintiff, who acted on his behalf mostly jn tlle deliveries 
of the lumber, whether he had personal knowledge of all 
the transactions between the defendant and himself touch- 
ing  the receipt of the lumber, as being vague and indefinite 
i n  its terms. 

We  cannot appreciate the force of tlle objection. The  
question is near the close of a long, minute and exhaustive 
examination of the witness, and seeks to elicit a general 
statement that, all the matters between the parties developed 
upon such examination rested within his personal knowl- 
edge, and none was derived frotn mere information conl- 
municated by others. 

I n  overruling this exception there is no error. 
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3. 'l'lle next exception, numbered 10, is taken to theorder 
requiring the defendant, while on the witness stand under- 
going a cross-examination, to produce the notes and state- 
ments in  his possession and permitting thetn to be used for 
any  purpose other than that avowed by defendant, to con- 
tradict the witness for the plaintiff. 

These papers furnished material in{ormation upon the 
inquiry before the referee, arid showed transactions between 
the parties directly bearing upon the controversy. 

Their production could therefore be coerced as they were 
present and in possession of the defendant. THE CODE, 6% 
578 and 1373. 

Referring to these provisions as found in the Code of 
Civil Procedure, 9 331, and the Revised Code, ch. 31, 9 52, 
RUFFIN, J., delivering the opinion ill XcLeod v.  Bzdlavd, 84 
N. C., 515, says : 

" Under these two statutes, the courts have been wont to 
require the production of every document containing evi- 
dence relating to the merits of at1 action, whene?ler 2hejuaticc 
of the case seemed to require it.'' Commissioners v. Lernly, S5 
N. C. ,  341. 

And i t  is not less clear that where the papers are produced 
the defendant cannot restrict the uses to which the evidence 
they furnish may be applied. They are competent for all 
legitimate purposes. 

4. The  exception numbered 19  rests upon an alleged ab- 
sence of evidence, and that numbered 20, upon an alleged 
ii~sufficiency of evidence to support the referee's estimate of 
the quantity of lumber delivered and charged as payments 
on the debt. 

The  information u?on wfiicll his calculations are based 
comes niainly from the testimony of the plaintiff's agent, 
\'. C. Austin, who acted in the premises for his father, and  
the defendant himself, (which is in  detail but  conflicting), 
and froln rnernoranda made of the t~ansactions. The  report 
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itself shows upon wbat evidence the result was arrived at,  
and  there certainly was some evidence to sustain the finding. 
the only point we can consider, for its effect in  producing 
belief belorlgs exclusively to the court below. 

T h e  22nd exception is but tbe correlative of that  num- 
bered 19  and rests upon a11 ailegation that while the referee 
ought  not to llave found 250,078 feet cf measured lumber 
as the quantity to be charged, upor? the proofs, he ought to 
have found the quantity to be 335,521 feet. This need not 
be further considered. 

5. The  last exception upon tlls corning in of the supple- 
meutary report upon a re-reference of matter involved in  
a single exception is also untenable. The  inquiry was di- 
rected in  regard to a small lot of lumber left in some uncer- 
tainty upon the first report, and the referee reviews the 
evidence and his former finding, stating that this lot of 
lumber is induded in  a larger lot, 49,003 feet, and forms an 
item or credit, in the account rendered by him. 

We find upon this review no error i n  the several rulings 
complained of, (lnany of the exceptions having beeu aban- 
doned) and must afirrn them. 

T h e  judgment however is not in proper form. The  ac- 
tion is to recover possession of the property, for the purpose 
of selling i t  or so much of it as may be necessary to dis- 
charge the remaining indebtedness, according to tile pro- 
visions of the original contract. This is the only use to be 
made of the articles when possession is restored, and the 
plaintiff (as was said in the case of Cotten v. IVilloughby, 83 
N. C., 75, in the conclusion of the opinion) '' will hold as 
truskee, and as all interested in  the fond are before the court, 
we see no reason why in the preserlt ~roceeding  the mort- 
gage may not be foreclosed, the equities involved adjusted, 
and  the matter finally adjudicated in the action." 
The  relations of tbe parties here are substantially the same 
as i n  that  case, and we see no  reason for terminating the 
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sui t  by a delivery of possessioll alone when the debt is us- 
eertained and settled. 

T h e  judgment  will be so drawn,  illid the  cause will be 
retained, if possession is in  fact restored, for further pro- 
ceedings, and  in  the  alternative if possession is not delivered, 
and as  these further proceedings can be more conveniently 
conducted i n  the  court below the  cause is remanded to t l ~ a t  
end. 

No error. R e f o r t ~ e d  nrtd remanded. 

GEORGE B. ALBRIGHT T. JAXES TIT. ALBRIGHT and 

others. 

Trusts aild li.uslees-Accounl-I7~jt.1~1ctio1~ and Receiver. 

1 The grantor, reserving an estate for his own life, conveys land in 
trust, and provides in the deed that after his death the property 
is to be held for the use of his wife and grand-son George, and 
such child or children as may be born to the trustee (his son 
James), for and during the lives of his said wife and son; and at 
their death the land shall be equally divided between the said 
grand-son and such other children as his son may have born unto 
him; Held, 

(1) That the trustee is liable to an account of the rents and 
profits, and the plaintiff grand-son is entitled to his share of the 
same during the lifetime of the trustee. 

(2) If other children are born, they also share in the trust; and 
a t  the death of the son, the trustee, the number of all his children 
can then be ascertained, and the trust determines; and then the 
land is to be equally divided between t h e  grand-son and such 
other children as may have been born unto the son. 
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(3) The trustee has no right, in the management of the trust 
estate, to  allow the rents t o  accumulate and postpone the distri- 
bution, as the donor intended that current provision should be 
made for the beneficiaries. 

2. Where one isentitled to an account or his right thereto admitted. 
the court will order it to be taken before trial of issues. 

3. The order for an injunction and receiver, upon the finding that 
the trustee in this case was insolvent and had misapplied the 
rents and profits, was properly granted. 

Mo~rox for a n  injur~ction heard a t  Fall Term, 3883, of 
GUILFOKD Superior Court, before JlncRae, J. 

T h e  plaintiff moved for a11 injunction a n d  the appoint- 
ment  of a receiver, and  for an account of the  rents and 
profits of t h e  estate named in the  deed of trust, which is 
sufficiently set out  in  the  opinion of this court. H i s  Honor  
sustained t h e  motion and the  defendants appealed. 

Messrs. Scott & Caldzuell, for plaintiff. 
Mr. John N. Staples, f ~ r  defendants. 

MERRIIION, J. It appears that  George Albr ig l~ t ,  deceased, 
i n  his life-time, executed two deeds of conveyance, one 
bearing date the  29th day of June ,  1866, a ~ t d  the  other the  
9 th  day of J a n u a r y ,  1867, whereby he conveyed to his sou, 
the  defendant James W. Xlbr igl~t ,  three lots of land of con- 
iiderable value, situated i n  the  town of Greensboro, for the  
purpose and  upon the trusts therein provided a n d  spxified. 
T h e  following is a copy of so rnuch of each as provides a n d  
declares sucli trusts : 

" E r s t ,  for the  sole and separate use of the  said George 
il lbright,  the  grantor,  dur ing  his llatural life; tha t  is, t h e  
said George Blhright, retains a life estate in  said lands. 
Second, after the  death of the  said George Albright,  for the  
sole and  separate use of Martha S. Albright, and George K. 
i l lbr ight  grandson of said George Albright and  son of said 
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.James W. Albright,  a n d  such child or children as  a re  o r  
may be born to said Jarnes W. Albright by his said present 
wife o r  a n y  other, for and  d u r i n g  the natural life of the  said 
Martha S. Albright and  James IV. Albright, and  a t  t h e  
death of James IV. Albright and  M a r t l ~ a  S. Albright,  h is  
wife, then the said lands, wit11 their improvements a n d  
appurte l~ances  to be equally divided between the said 
grandson, George 1;. Albright,  and such other chil-  
dren as the  said Jarnes W. i l lbr ight  has or may have  
born unto him.  A u d  upon the further condition, which 
is well understood a n d  made particularly a part  of th is  
deed, tha t  the  said James W. Albright hat11 a n d  is invested 
with fnll power and  au t l~or i ty ,  with tlle approbation and 
conselit of said George Albright,  given in  writing in his 
life-time, and after t h e  death of said George Albr ig t t ,  whcn 
he, said James 1V. Albr ig l~ t ,  shall  deem i t  best for all par- 
ties interested or concerned, to sell and convey the jands 
and improvements herein conveyed, and to purchase a n d  
receive for the  consideration or purchase-money other lands 
or estate in  the  nalne a n d  stead thereof, having a deed for 
the  same made unto l ~ i l n  containing the same provisions, 
conditions, and trusts which are  contained and expressed in  
said deed." 

T h e  plaintiff George E. Albriglit, is the  son of the  de- 
fendant James PV. Albright, arid the  cestui quc l w s t  of tha t  
name mentioned in tha t  part  ~f the  deed set forth above. 

T h e  defendant Clara P. Albright,  is the  d a u g l ~ t e r  of t h e  
defendant James (by his present wife the  defendant Martha 
S.) and  she and  the plaintiff a re  his only children. 

T h e  court below, in  construing t h e  clauses of the  deeds 
above specified, " adjudged tha t  the  plaintiff is entitled to 
his  share of the  rents a n d  profits of the  estate named in  t l ~ e  
deed of trust, dur ing  t h e  life of his father James IT. 
Albright, and  Martha S. Albright, wife of James W. a n d  
s tepmother  of plaintiff; a n d  t h a t  t h e  amount  of the  plain- 
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tiff's share is deternlined by the number of children borr?, 
br hereafter to be horn to the said James TV. Albright, and 
plaintiff's share is now one-third of said rents and profits." 

Thc  defendant trustee insists that such interpretation is  
erroneous. 

The  construction thus placed by the court upou the deeds 
creating the trust is substantially correct. The  donor ex- 
pressed his purpose too clearly to give rise to any  serious 
question as to his meaning. 

I t  is plain that  he retained first, a life estate in the prop- 
crty conveyed, a n i  secondly, the trustee having the legal 
estate is charged to hold and care for the property for the 
use and benefit of Martha S., his wife, the plaintiff George 
13. aud such other children as are or may be born to James 
W. Albright, the trustee, for the period of the life of his 
wife and for his life. I t  is not intended, l~owever, to give 
the trustee any  beneficial interest, or his wife any interest 
to extend begond the period of her  life. The  n ords " for 
and during the natural life of the said Marlha S. Albright 
and the said James W. .4lbright," are employed to fix the 
limit of the period within wllicll the wife shall share in the 
trust, and to limit the time that the  trust shall remain ope- 
rative, active and open as a trust, to let any children yet 
" to be born to him, James IT. Albright," share in it. At  
the death of Martha S. her  interest in the trust will cease; 
a t  the death of the trustee, the number of his children will 
have been ascertained, who are to share in the t rust ;  and 
then the trust to cease and deterlnine ; and the property, 
the said lands, "with their improvements and appurte- 
nances," shall be equally divided " between the said grand- 
son, George B. Albright, and such other childre11 as  the 
said James W. Albright has or n ~ a y  have born unto him " 

T h e  donor manifestly intended to make some provision 
for the wife and  all the children of his son James, and to 
have his son manage and control the property for, and only 
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for that-purpose. He cxpeot:ed, and required him to take 
care of, use and improve i t  in a way and manner mmt  ex- 
pedient, and faithfully to that end while he  should l ive;  
and having accepted the trust, he became obliged to do 
so. To this end, i t  is provided that  the trustee might, with 
the approval of the donor he  continued to live, or 
after his death, in his own just discretion, looking to the 
.'best interests of all the parties interested or concerned, 
." 
;. * sell aud convey the lands and inrprovements," 
couveyed to him, and receive and re-invest the purchase 
money in other lands suitable and appropriate, upon " the 
same provisions, conditions and trusts, as those contained 
in t l ~ e  deeds creating the trust." 

Tt cannot be contended with the slightest show of reason, 
that the trust contemplates that the trustee shall manage 
the trust property, let the rents and profits accumulate until 
tie shall die, and then let the same be divided equally 
atnong the cestuis que trust.  Such a construction would de- 
feat ill large part the generous pnrpose of the donor to 
make current provision for his daughter-in-law and g r m d -  
&ildren. His  meaning, as expressed in declaring the trust 
is, that the net rents and profits shall go to the use and 
benefit of the cestuis pue trust continuously next after his 
death until the trust shall terminate, as we have indicated, 
such child as might be born after the lrust became opera- 
tive, sha r i i~g  in the rents arid profits from the time of 11is 
or her birth. When we say continuously, of course we 
mean as cften and as rapidlyas the rents and profits accrue 
in the orderly course of requiring rents for such property. 

We ses no reason why we shall disturb the findings of 
fact by the court upon the hearing of the application for an  
injunction pending the action, and a receiver. Indeed, it 
js not suggested thal we shall do so. I n  view of these find- 
ik~gs, we think the court properly granted the injunction, 
and directed that an account be taken. The  admiss io~~s  in 
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t h e  answer, taken i n  conr~ect iol~ wit11 the construction the 
court placed upon the  deeds creating the trust ,  entitled the  
plaintiff to an  account, without reference to issues of fact 
raised ill the  pleadiugs that do not put i n  issue the  r ight  to 
a n  account. 

Where the  r ight  to a11 account is admitted i n  terms or 
effect, the  court may a t  once order t h e  same to be taken 
without waiting to t ry  the  issues of fact raised by t h e  plead- 
ings, if there be such. 

T h e  court finds as facts that  the trustee is insolvent;  
that  h e  has sold parts of the  trust property and  misapplied 
the proceeds; tha t  h e  has uever accounted to the  plaintiff 
for the  rents a n d  profits, but 11as applied the  same to  his 
own use;  and tha t  he hstl proposed to sell other parts of 
the trust  property within :L short period before tlle applica- 
tion for the  i n j u n c t i o ~ ~  a n d  receiver. It is manifest tha t  i n  
sucl: a case the  trustee s l~ould  b e  restrained, pending the  
action, from n~nking further bales of the property. How- 
ever large may be the  powers with wl~icll  t h e  trustee is in-  
vested, they are  a11 to be exercised only for t l ~ e  purpose of 
effectuating the trust ; and w l ~ e i ~  i t  appears that  such pow- 
ers are  perverted to the  detriment of t h e  cestui pue trust, the  
court wi l l  promptiy interpose its protective authority.  

Judgment  affirmed. Let this be certified to the  superior 
court according to law. 

No error. Afirrnetl. 
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%. I?. RUSH I-. B. W. STEED, Executor. 

Transartion with person deceased- IVitness ,unde. section 590- 
Hand-writ ing, proof of. 

-1 party interested in the event of a suit is not an incompetent wit- 
ness, under THE CODE, § 590, to prove the hand-writing of the 
deceased person. 

(Peoples v. Maxudl, 64 N. C., 313; Halybwton r. Dobson, 6.5 N. C.. 
85, cited and approved.) 

CIVIL ACTION tried a t  Ju ly  Special Term, 1884, of RAX- 
DOLPH Superior Court, before Graves, J. 

The  plaintiff alleged that  in the year 1879, he borrowed 
two thousand dollars of James E. Macon, the defendant's 
testator, and conveyed a tract of land to him to secure pay- 
ment of the same-the deed being ir, the nature of a mort- 
gage; and that  Macoil agreed to reconvey on payment of 
the money, and, if he sold the land for more than sufficient 
to pay the debt and  interesr, 11e agreed to pay the surplus 
to plaintiff. Nac'bn did sell to one Garner for $2,250, 
and received the money, but failed to carry out his said 
agreement, though the plaintiff demanded the excess of 
Macon during his lifet,ime and of the defendant executor, 
after his death. And tlie plaintiff brings this action to 
recover tile $250 excess. 

The  defer!dant denied that  his testator agreed to reconvey 
or pay the excess as alleged, and  asked that the plaintiff be 
held to  strict proof of his allegations. 

The  following issues were submitted to tlie jury : 
1. Did the defendant's testator agree to pay the slaintiff 

the excess, as alleged ? 
2. If he  did so agree, what is the excess, if any  ? 
The plaintiff announced in  open court that  the said 

agreement was in writing, and introduced JamesT.  Crocker. 
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an  zttorney a t  law, to prove its txecution. H e  testified that 
plaintiff came to his office in Asheboro and presented to him 
a paper writing having the names of both the plaintiff and 
the said Macon signed thereto ; that he knew the plaintiff's 
hand-writing, and his signature was genuine, but he was 
not acquaiilted with that of Macon and could nct testify as 
to his signature; that he returned the paper to the plaintiff 
and bas not seen i t  since. 

Whereupon the plaintiff' was introduced as a, witness i n  
his own behalf, and testified that Mr. Crocker returned the 
paper writing to him ; that he had lost or mislaid i t ;  had 
made search for it, and used every effort to find it, and i t  
could not be found. 

The  plaintiff then proposed to prove by himself that the 
name of James E. Maco~i to the paper spoken of by Mr. 
Crocker, and lost or mislaid, was in the genuine handwrit- 
ing, and was the genuine signature of the said James E. 
Macon, deceased. 

The  defendant objected. Objection overruled and the 
defendant excepted. 

The  plaintiff then testified that he had often seen J a n ~ e s  
E. Macon write, and knew his signature, and that the sig- 
nature was in his proper handwriting. 

Whereupon the plaintiff recalls Nr. Crocker, and proposes 
to prove by him the contents of the paper writing pre- 
sented by the plaintiff to the witness, as stated above. The  
defendant objected on the ground that the signature of James 
E. blacon had not been proved to be genuine, in a legal 
manner, so as to authorize the introduction of proof of its 
contents. Objection overruled and the defendant excepted. 

Mr. Crocker then testified that he thought he could state 
the entire substance of the paper writing; that i t  was an 
instrument relating to the sale of the Rush place, and pro- 
vided that in  the event the money, the consideration of the 
land, was repaid him, he would reconvey to the plaintiff, 



22s I N  THE SUPREME COURT. 

and if Macon sold the  lan(l for any  sum over and  above 
two t h o w a n d  dollars, Macon was to pay to piaintifl' the  
overplus. 

There  was a verdict for the plaintiff. T l ~ e  defendant 
moved for a new trial, assigning as a reasoll therefor error 
i n  the  rul ing of the court admit t ing the evidence of the  
plaintiff and  the witness Crocker. Notion overrnled. 
Judgment  for plaintiff; appeal by defendant. 

Jless~s. Mott gL̂  Ccildwell, for plain tiff'. 
Nr.  ill. S, Robins, for defendant. 

ASIIE, J. T H E  CODE, 5 590, decIare3: that ,  upon the  trial 
of an  action, a party interested in the  event, shall  not be 
exaxnilled as a. witntss in  his own behalf,agninst the  admill-  
istrator of a deceased perso:], concerning a person2l t rans-  
action or cornmrxnicntion between the wit::ess a n d  tile de- 
ceased person. 

A con~t ruc t ion  lvas given to section 343 of the  Code of 
Civil Procedure (of which the above section of THZ CODE: 
is a substantial copy), i l l  tile case of Peoples v. Jlilxzuell, 6.1 
. C ,  3 1 .  It was an  actiou upon the official bond of n 
constable against llis administrator T h e  plaintiff relied 
upon a receipt given by the constable, and offered himself 
;is a witness to prove the exec~ltion of the  receipt by the  
defendant's intestate. H e  was objected to a s  incompetent, 
b u t  was ndrnitted hy the court ;  and he  testified that Ire knew 
tlze hnnclwriting of the deceascd, cud that the signature in qrteslion 
zvas Izia, and tha t  h e  saw the deceased sign it. There  was 

judgmtni,  i n  the court below for the plaintiff and the  de- 
fendant appealed to this court, where i t  was held tha t  i t  was 
not conlpetent for the  plaintiff to prove tha t  the  deceased 
constable signed the  receipt in  question. " H e  might  prove 
the handwriting of the  deceased from his general knowledge 
of it, but to prove tha t  the  deceased signed t h e  particular 



1)aper was to prove a ' transaction ' between the witness a n d  
the deceased, wilicli was forbiddell by section 343." 

Tlie distinction drawn 111 this decision is between proving 
the  hantlwriiing aud proving the  nctl~al signing of the  paper. 
T h e  latter is lield to be :L " transaction," bu t  t h e  former uot 
:L tr~nsactiot~--to my ~ lnders tand ing  a very fi!:e spun dis- 
tinction, and ,  in  its application to the  esecution of tlie in -  
strument,  borders very closely on a distinction without a 
cliffercncc. G u t  it is so decided, and  tlie decision has not 
o111y had t11e approval of the  court (Halyb7wto?t v. Dobson. 
(5 N. C , SS), but tlie l+gislature seems to have recognized 
thc distinction by inserting in  section 590 of THE CODE, 
the  word '. persoml" before tho word " tmnsaction," which is 
not contained in  section 343, C. C. 1'. This  alnendment of 
that  section was most probably induced by t h e  decision ill 
Peoples r. 1lla.mel1. 

I n  the  case before us, t h e  plaintiff did not prove t h a t  he  
hnw the  defendant sign the  agreement, but  only t h a t  the 
signature to i t  was t h e  hand-writing of the  defendant's testa- 
tor, wl~icli  brings the  case withiti the  exception inentioned 
i n  Peop7es v. i13amuell. Upon the authority of tha t  case, we 
nre constrained to hold tha t  there was no  error, a n d  the  
judgment of the  superior court  is therefore affirmed. 

No error. AErmed.  

THOMAS F. ANTHONY I-. THOMAS W. CARTER. 

Appeal Bond ,  justiJication of. 

An appeal bond must be accompanied by an affidavit of one of the 
sureties that he is worth r70uble the amount specified therein (Tw- 



230 I N  THE SUPREME COURT. 

- -- 

ANTHONY 2'. CARTER. 

IZPT V. Quinu, cwte, 92). Though the justification of two sureties 
may be equal to double the amount of the ilndertaking, yet it is 
not a compliance with the statute, which is peremptory, and the 
court cannot disregard it. 

( L y t l ~  v. Lytlr, 90 N. C., 647, cited and approved.) 

Crvrr. ACTION, tried at Spring Term, 1884, of ALLL: 4 GHAS Y 

Superior Court, before G'ilvzer, J. 
The  action was brought against the defendant for breach 

of an  alleged contract entered into by the defendant to ac- 
count to the plaintiff for the rents and profits of the land 
described in the complaint. 

The  case having been a t  issue on the pleadings, a motion 
was made by the plaintiff to have a reference for an ac- 
count. The  defendant resisted the motion, but i t  was 
granted, and the case referred. From the order of reference 
the defendant appealed, and the appeal bond was fixed by 
the court a t  fifty dollars. 

The  bond filed was as follows : " We, the undersigned, do 
hereby bind ourselve~, our heirs, $c., ill the suln of fifty 
dollars to the plaintiff in this case, to be void on condition 
that  Thomas W. Carter pay all costs that may be adjudged 
against him in the supreme court of North Carolina, be- 
cause of this appeal." (Sigced and sealed by J. M. Gambill 
and  J. H. Doughton.) 

[Justification.] " W e  being sworn, each states that he is 
worth fifty dollars over and  above his hon~estead and per- 
sonal property exemption and liabilities." (Signed by 
Gaxnbill and Doughton, and sworn to before the c1erk.j . 

There was a motion to dismiss the appeal upon the ground 
that the bond was not justified according to law. 

Messrs. Watson & Glenn, for plain tiff. 
Jlessrs. Battle & Mordecai, for defendant. 
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ASIIE, J. TIIE CODE, § 560, declares that " an  undertak- 
ing upon an appeal, shall be of no qfect unless i t  be accom- 
panied by the affidavit of one of the sureties that he is 
worth double the amount specified therein." 

Here, there are two sureties, and neither justifies in double 
the amount specified in the undertaking, though each does 
swear that he is worth the amount of the undertaking after 
deductix~g his exemptions, &c., and the justification of the 
two is equal to the double the amount of the nndertak- 
iug. But that  is not a compliance with the statute. And 
the statute is so peremptory that we do not feel at liberty to 
disregard its express requirements. The  court so held in  
L,ytle Y. Lytle, 90 N. C ,  647. The appeal must be dismissed. 

Appeal dismissed. 

C.' J. COWLES v. H. W. HARDIK and others. 

Evidence to esiablish lost deeds. 

1. The private act of 1873 to restore the recordsof Watauga county, 
which were destroyed by fire, is not a repeal, but in aid of the 
common law rules for establishing lost deeds, and n party may 
elect to proceed under either mode. 

2. Where a deed in such case is proved to have been destroyed, the 
contents, probate and registration thereof may be established by 
secondary evidence, and the register of deeds is a competent wit- 
ness to prove its destruction, contents, &c. 

(Bason v. Mining Co., 90 N. C . ,  417; Dumas v. Powell, 3 Dev., 103 : 
Baker v. Webb, 1 Hay., 43, (55) ; Nieliolson v. HiZliard, 2 Murp.. 
270; Iireenzan v. Hatley, 3 Jones, 115, cited and approved.) 
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EJECTMENT, tried a t  Spring Term, 1883, of WILKES Supe- 
rior Court, before G~aves,  J. 

The  plaintiff claimed that he was the owner of forty-five 
acres of land as described in the complaint, embraced in 
two grants, one for twenty-five and the other for twenty 
acres. And as to the twenty-five acre tract he  alleged that 
i t  had been granted to one Holdsclaw, and by h i ~ n  convejed 
to one Cousins, and from Cousins he proposed to show n 
regular chain of title to I~imself. 

H e  also alieged that the deed from I-Ioldsclaw to Cousir~s 
had been duly registered, n l ~ d  that the deed and the book 
in  which i l  was registered had been destroyed by fire. H e  
tendered us a witness one Presnell, the present register of 
deeds for Wataug:~ county, where the land is situate, and 
where this action was originally commenced, who stated he 
had been register of deeds for IVateuga county for many 
years, and was proceeding to prove these facts when objec- 
tion was made by the defendants. His Honor ruled that the 
plaiutiff could not prove by oral testimony that said deed had 
been duly proved and registered. The  plaintiR's counsel 
stated that as the deed and registration thereof were de- 
stroyed by fire when the court house was burned, it was im- 
possible for him to produce any other evidence of these 
facts; but His  Honor ruled that the plaintiff must proceed 
under a certain private act of sssetnbly for Watauga county, 
passed in  1873, relating to the destruction of the records of 
that  county. 

I n  deference to this opinion, the plaintiff submitted to a 
judgment of nonsuit and appealed. 

KO counsel for plaintiff. 
Mr. D. G. Fowle, for defendants. 

ASHE, J. His Honor seems to have falien into the error 
in holding, that the act of 1873, passed for the purpose of 
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restoring to the cou~l ty  of \lTatauga the records which were 
destroyed by fi ise, was a repeal of the common law rules for 
establishing lost deeds, such as had been destroyed by time 
or  accident,. \\:e have no idea, the legislature had any  such 
intention in  the enactment of' that  statute. Instead of re- 
pealing the common law i n  such cases, i t  mas intended to 
be in aid of t l ~ e  conlmon law, Basol~ v. Nining Co., 00 K. 
C . ,  417, so as to enable those, among others, whose evidences 
of title to real property Ilad been destroyed, instead of re- 
lying upon the  slippery inenlory of witnesses whose testi- 
mony may be lost in  x few years in  a course of nature, to 
have the lneans of p~ rpe tua t j ng  the ~ r ~ u n i m e n t s  of their 
titles. 

A party, whose deed with its registration had been de- 
stroyed, had his  electiou to proceed to have his burnt  deer1 
again made a matter of record, by complying with the pro- 
visions of tile act of 1873, or to depend upon the rules of 
the common law to establish the contents of his deed, when 
an  occasion rnigl~t  arise that  made i t  necessary for 11in1 to 
produce i t  iu evidence. T17hen a deed is Io>t or  destroyed, 
there is no question its loss and contents 1rlaJ' tw [ J ~ O V H ~  by 
secondary evidence; but in all cases the best cvidc~rce, of 
which the nature of the case will admit,  urnst be produced- 
a copy, for instance, i f  there be one, bot if noue, tl~c-11 p r o 1  
evidence of its contents may be given. Dumas r. Pozccll, 2 
Dev., 103 ; B a k w v .  WeVebb, 1 Hay.,  43 (55) ; Nicl~olson v. t f i l -  
liard, 2 Murp., 270. 

If a party, as  is decided by these authorities, upon proof 
of the loss or  destruction of a deed, map establish the con- 
tents by secondary evidence, i t  would seem to follow, as  a 
necessary corollary, that he  lnigllt also prove its registration, 
as without registratio11 i t  could not be offered in  evidence. 

The  case of Freeman v. Hatley, 3 Jones, 1 l i ,  is a n  authority 
for this position. Tha t  is an  analagous case. There, as 
heie, the court house and register's books of Montgomery 
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county had been burned, and on the trial i t  became neces- 
sary for the p la i~ t i f f  to introduce, in  support of his title, a 
deed from one Carson to William Thornton. The plaintiff, 
as  in this case, had recourse to secondary evidence, and 
introduced a copy of the deed with the certificate of the reg- 
ister endorsed that i t  was a true copy, and that the original 
deed had been duly registered in said county. The  objection 
was there raised by the defendant that this was no evidence 
that the deed had ever been proved or acknowledged. There- 
upon the plaintiff introduced the register as a witness, who 
testified that he was register at  the date of the deed, and 
had been ever since, and that he had never registered a deed 
unless i t  had been proved. This court, in the opinion de- 
livered by Chief Justice PEARSON, recognized tlie testimonj 
of the register as competent. H e  said : " We have come to 
the conclusion that the proof set out above, with the aid of 
the maxim omnia przsu?nunlzw, kc., is suficien t to show that 
the original deed had bee>] duly proved and registered- 
From the fact of its having been ~egistered and the oath of 
James M. Lilly, who, fortunately for the plaintiff, has been 
register during the whole time, we think there is e cIear 
presumption (the loss of the deed having been satisfactoril- 
established) that i t  was proved and ordered to be regis- 
tered." 

If the register is a competent witness to prove the probate 
of the deed, there can be no reasoil why he is not also com- 
petent to prove its registration. 

When secondary evidence is resorted to for proof of an 
instrument which has been lost or destroyed, there must, in 
the first place, be some evidence that the instrument once 
existed, though slight evidence is sufficient for that purpose; 
then, if lost, that diligent search has been made for i t  with- 
out success; but if destroyed, proof of the destruction is 
sufficient. And, ordinarily, the party who proposes to use 
the instrument in deduction of his title must prove the ioss 
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or destruction by his own affidavit, unless the instrument 
a t  the  time of its destruction was i n  the custody of another, 
and then i t  must be proved by him who was the depositary 
of i t  a t  the time of its destruction. After such proof is 
offered to the court, and not till then is evidence admissible 
of its contents, its execution and registration. But the es -  
ecution will be presumed from the registration, as was held 
in Free?nan v. Hntley, supra, upon the m a x i ~ n  onznia prxsu- 
nzuntur rite acta essc, especially where there is other evidence 
tending to the salne end. 

I n  the case before us, the plaintiff proposed to prove by 
the  register of Watauga county that the deed from Holds- 
claw to Cousins, under svl~ich he claims title, together with 
the  book in which i t  was registered, had been destroyed by 
fire. The  evidence is certainly competent. If the deed 
when registered was left in the register's office, as is often the 
case, the register was the proper person to prove its destruc- 
tion aud its registration ; and i t  may be, the phint i ff  relied 
upon his testimony to prove the contents. But 11on-ever 
thnt may be, we are of opinion that  His Honor acted pre- 
lnaturely in sustaining the objection of the defendants; 
otherwise the witness Presnell may have been able to prove 
all the facts which were necessary for the plaintiff to supply 
the absence of the deed. 

There is error. This opinion must be certified to the 
superior court of lVilkes county that a veniw de novo may be 
awarded. 

Error. Venire dc novo. 
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B. & ,J. I<. TERRY T ~ .  DAXlTILLE, NOCKSVILLE AND SOIyTH- 
WESTERN RAILROAD COMPAKT. 

C'ontmct, evidence of-h~11,qe's Charge- Col.rect verdict u p o ~ i  

pes t ions  of law, cures n.rol- of cotn.t-lnstrzrctions n~t ts f  lie 
rrsked zip012 points o?nitt~cl 

I. TVhere a writing does not contain the m t b  c contract between the 
parties, parol evidence of an  independent verbal agreement is ad- 
nksible. The written contract, here, to pay for work on de- 
fendant's railroad c ~ f t e ~  the grade was lowered, has no bearing 
upon the issue as to how much the plaintiff' is entitled to recover 
for work done under n verbal contract b ~ f o m  the grade wa\ 
lowered. 

2. The rule, that  a n  omission of a judge to  charge the jury upon a 
particular point is not error unless asked to  do so, is still the law, 
notwithstanding the provision of THE CODE, $412 (3) which is in 
effect that  the error alleged need not be p ~ ~ t  in writing, and may 
be taken advantage of a t  any time, even in this court. 

:;. Where a jury decide correctly a question of law improperly left 
to then], the verdict cures the error of the court. The legal 
question of negligence was properly decided by the jury in this 
case. 

i T)o?~yktry v. Hoothe, 4 Jones, 87; i?f i~?/~~?'~ry V. Jolr~s, Busb., 365; 
Trridy v. S(runderso~/, 9 Ired., 5 ;  State v. O'Nea7, 7 Ired*, 251: 
R I ~ O ~ C ~ L  V. Xol.ris, 4 Dev. ib Bat., 429 ; Hice v. TVoodnrd, 12 Ired., 
293; A1.e~ v. L?tephe?zsol/, Ib. ,  34; Lawton v. Gilrs, 90 N. C., 374: 
Glelrlz V. Railrood, 63 N.  C., 510; ~Y?nith r. A h q ? a ~ d ,  1 Dev., 461. 
cited and approved.) 

1IR'GHAhI CIVIL ACTION, tried at Fall Term, 1883, of ROW 
Superior Court, before MacRae, J: 

This  action was brought on a special contract for xork  
and labur done on defendant's road. 

l ' l ~ e  plaintiffs offered evidence of the  follcwing facts, 
nllich were not disputed, that  the Midland railroad com- 
pany, and  the Danville, Mocksville and Southwestern rail- 
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road company were building railroads through the  county 
of Rockingham. T h e  defendant's road, being a narrow 
gauge, crossed t h e  Midland road twice; and  by  an agree- 
ment  between the  two companies the defendant was per- 
mitted by the  Midland company t o  change :L part  of the  
Midland line i n  order to avoid the  necessity of crossing 
twice, and i t  was agreed between the c o ~ n p a n i e ~  that  the  de- 
fendant company should pay for all  the work upon that  
portion of the  line, over aud above that which the  Midinnil 
s l~ou ld  have to pay to carry i t  a s  they had propozetl. 

T h e  engineer of tile defendant company t11e:i proposed 
to chauge the  grade of t l ~ a t  portion of the  line, and make 
i t  a lower grade than  the Midland had fixed upon. Th is  
the  Midland company agreed to, with the  express agreement 
t h a t  the  defendant must  pay for the  change of grade. And 
i t  was agreed by the defendant compaily tha t  tile Midland 
contractors should go  on and  do the work, a l ~ d  t h e  defentl- 
a n t  should pay for it. 

T h e  plaintiffs were the  colltractors on the Midland 
road. And they offered evidence to establisll the fur ther  
facts tha t  the  defendant company contracted with t l~ern ver- 
bally in  July,  1SS1, to do the  work w1i1cl1 was nccessary to 
effect the change i n  the l ine of the  hlidlaucl road, and they 
were directed by the defendant's officer to go on, when they 
got to the  point where tho change was to be coin~nenced, 
and do thz work:  tha t  they did go on with tile work ac- 
cording to the  pegs or stakes which were set there by t h e  
Midlar~d engineers, and  when they had done a great par t  of 
the  work the defendant changed the  grade, reset the  pegs, 
and required tt large amount  of work to be done, which 
would not have had to be doue, if the  pegs had been set for 
the  change of grade before the  plaintiffs commenced work. 

They offered evidence showing that when they- reached 
the  point where the  defendant's work was to begin, and  
after working a few days, they were ir~formed t h a t  the  de- 
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fendant intended to change the grade;  that they stopped 
work until they saw the engineer of the defendant, who 
looked a t  the work and told them to continue the work and 
Iie would lower the gmde. He neglected to lower the grade, 
and they told him that  they could not do the work and 
make the haul a t  sixteen cents, but would do i t  a t  the price 
his contractors charged, to-wit, t ~ e l l t j r  cents, and he agreed 
thereto. 

The  plaintiff's and defendant then entered into t l ~ e  fol- 
lowing written agreement: " August l l t l i ,  1881. Memo- 
randurn of an agreement between B. I<. and J. I<. Terry, 
and  D. M. and S. W. railroad, whereby the said B. I<. and 
J .  I<. Terry agree to move all earth and rock from the cut 
hetween stations 1651 and 1667, and deposit the same on the 
etnbaukrnent j~ l s t  westerly of said cut,  and for said mork the 
D. M. and S. W. railroad agree to pay the followiug prices 
upon the completion of the said work. For earth excavation 
20c. per cubic yard ;  soft rock excavation 35c. per cubic 
yard ; hard rock excavation S5c. per cubic yard. And in  
addition to the above prices there shall be paid for each 
yard hauled over 500 feet one cent per cubic yard for every 
100 feet over 500 feet.'' 

It Tyas also in evidence that  the road was the11 staked ofl', 
and  i t  appearing that there mould necessarily be " borrow 
and fill " the defendant agreed to pay for i t  ; that they had 
completed the " fill " all but  1,200 yards before the defend- 
a n t  changed the grade, and a change of price was agreed 
,upon between them aud the  defendant, for the work already 
done a t  20c. per cubic yard, and the defendant promised to 
pay for i t ;  the delay on the part of defendant to lower the 
grade caused them to do much unnecessary work, but that 
i t  was not their fault and was the fault of the defendant; 
the  unnecessary work done in consequence of the delay of 
defendant in  lowering the grade was worth some fourteen 
hundred dollars ; that an estimate of the mork done under 
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the  written contract was made by the engineer of the Mid- 
land road at  eight hundred dollars, and that i t  was correct 
2s far as i t  went, but the estirnate did not include the work 
the plaintiffs had put up  and had to take down in conse- 
quence of the change in the grade, and that the defenda~tt's 
engineer made a n  estimate a t  six hundred dollars. 

The  defendant contended that the only contract made be- 
tween i t  and the plaintiffs was the written contract of date 
A u g s t  the l l t h ,  1881, and i t  was only liable for the neces- 
sary amount of work dor~e  by the plaintiffs to efyect the 
change in  the line, which the defendant was to pay for, and 
that was less than six hundred and fifty dollars, but the 
defendant company was willing for a verdict and judg- 
ment to go against it for that amount and no tnore. 

His  Honor charged the jury that "if i t  was by the neg- 
ligence of the plaintiffs that they w e n t  on and did an u11- 
ueces-ary an3o:int of work before the grade was changed. 
they would not be entitled to recover for the unnecessary 
amount of work. Rut if the defendant's engineer directed 
the plaintifis' engineer to go on with the work when they 
reached the point, and did not tell them that there was to 
be a change of grade, and the plaintiffs did go on and do 
the work which became unnecesqary when defendant 
changed the grade and reset the pegs, the plaintiffs would 
be entitled to recover." 

"If in 2oing the work the pla~ntiffs borrozued any earth 
which they ought not to have done, or i f  they xasted any 
earth which they ought not to have wasted, or if the1 
hauled any dirt  which they o u g l ~ t  not to have hauled, yori 
will not allow them for such work. That  is the wholecase. 
You will i n  any event find the issues in favor of the plaintiffs, 
and if upon the evidence you conclude they are only entitled 
to six hundred and fifty dollars, assess their damages a t  that 
sum ; but  if they did other work for the defendant and de- 
fendant agreed to pay them for it, you will say bow much, 
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and add i t  to the six hundred and  fifty dollars, a n d s a y  you 
find t h e  issues in  favor of tile plaintiffs, a11d assess their 
damages a t  whatever you say is the  proper amount ,  and you 
may give interest if you ~ h i n k  proper." 

Xo exception was taken to the  charge as given. T h e  
jury found all issues ii1 favor of the  plaintiff?, and  assessed 
their damages a t  eighteen l ~ u n d r e d  and  sixty-six dollars 
and  thir ty  one centf,  with interest from t l ~ e  15th day of 
May, 1882 

Thereupon judgment was rendered ill behalf of plaintiffs 
In  presence of defendant's counsel, whnse attention \vas 
called to the  fact that judgment  was about to be pronounced. 
and no  objection \Tas made to the  charge of t h e  court. 

Within ten days after judgnient the  defendant served 
notice of appeal to tile snprenie court, and  served case on 
plaintiffs' counsel, w l ~ o  tiled objection, and the case was set- 
tled by H i s  IIonor.  

F rom the case presented by the  defendant's counsel, tlic 
exceptio:ls are taliell to t l ~ e  charge as given by the judge to 
the  jury-the errors assigned being as follows: 
1. " I n  that  he failed to instruct the ju ry  as  LO t h e  proper 

constructioll and apl)lication uf the  written contract of 
August I l t h ,  13S1, in  its bearing upon t h e  issue sub  
mitted." 

2. '* I n  that  he failed to instruct the  ju ry  upon the legal 
propositions legitimately  resented and  insisted upon b~ 
the defendant." 

3. " I n  thnt,  l ~ a v i n g  charged the jury tha t  the  quantuin 
of the  plaintiffs' recovery depended upon the  quan tum 
of negligence on the  part  of plaintiffs or the  defendant,  he  
failed to decide the  question of negligence himself, and sub- 
tnitted the  question of negligence to the  jury." 

MY. J 1'. Morehead, for plaintiffs. 
No counsel for defendant. 
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ASHE, J. \\'aivlng for the  resent the questio~i mlletlier 
tlie tleft~tldant's objec.tions mere made in  apt  time, they hnv- 
itlg neglected, before the  case was subn~ittecl to tile jury 
under the  charge of $Pis Honor,  to call his attentiuti to nny 
of the points presented in these exceptions, we are  unable 
to discover ally error in  the  instructions given, which en- 
titles the defendant to a veni7.e d e  novo. 

As to  he first grour;d of exception, that H i s  Honor  did  
not illstruct the  ju ry  3s to the bearing of the  written con- 
tract upon the issue, we arc  somewl-]at a t  a loss to compre- 
11end the import  of the exceptioll. If the  defendant meant  
that  His  I-lo~lor should have instructed the ju ry  tha t  a s  the  
contract was reduced to writing, !)arol evidence of a n y  ver- 
bal contract between tlle parties was inadmissible, or tha t  
the  writtell cor~ t r i~c t  could ]lot be explained, added to o r  
contradicted by p r o 1  evidenve, while we concur in  tile 
propositiot~ if tliat is what is ~ n e a n f ,  we do riot agree with 
the defendant i r ~  tilt? former. 'I'liere was in  fact nothing for 
His  Horlor to charge O I I  this point. For  the written con- 
tract was a11 ugreemeut as to tlle work and  its price on t h e  
road after t l ~ e  jirade was lowered ; but  there was a verbal 
contract made In  Ju ly ,  a n d  c~)nfirtr~etl by subsequent prom- 
lses on the  part of defendat~t ,  for tlle work done before the  
grade was ;owered, whic l~  was riot included i n  the  written 
contract, arid for wl~icli  tile defendant promisecl to pay. 

Wl-~plr the  agreeulel~t  of parties is reduced t o  writing, i t  
is a rule of evidence that paroi testimony is 11ot ad~niss ib le  
to contradict, arid to or explain it. For  a l t l~ougl l  there be 
no law requiring tile ngreet:~ellt lo be ill writing, still t h e  
writtell ~nernorini is ille best evide~lce.  

B u t  tlle rule 11as t ~ o  nl)plicatio~i t o  this case, for the writing 
is iiot w ~ncmorial  of the errt irc ;qreetnt-nt.  It was only a:) 
execution of otte part  of  tlle ngree~neut ,  while tile other 
part  was left ill 1)aroI. 'I'lle cotltract made i l l  Ju ly  11ad 
reference to tile entire work, I)iit t l ~ a t  made and  evidenced 

16 
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by the writiug referred only to t h e  work to be done after 
t h e  grade was lowered, ancl was only in  par t  execution of 
t h e  entire contract. Doughtry v. Boothe, 4 Jones, 87 : Man- 
?ling V. Jones, Busb., 368 ; Twidg v. Saunderson, 9 Ired., 5. 
See also Hawkins v. Lea, 8 Lea (Tenn.) 42, where i t  i s  held, 

When  i t  is not intended tha t  a, written contract should 
state t h e  whole agreement between t h e  parties thereto, evi- 
dence c,f an  independent verbal agreement is admissible." 
Th is  disposes of the  first exception. 

T h e  second exception, " tha t  H i s  Honor  failed to instruct 
t h e  ju ry  upon the legal propositions legitimately presented 
a n d  insisted upon by t h e  defendant," is quite as difficult to 
be apprehended as t h e  first. We find no legal proposition 
a n y  where presented i n  the record by the defendant, unless 
their denial that  they ever made a n y  other agreement t l ~ a ~ t  
tha t  set out in  the  writing of August, ancl tliat they were 
only liable to pay for sucli work as was necessary to effect 
the  change i n  the  line of t h e  Midland road, are  regarded by 
then3 as  legal proposition?. Sf so, they a re  already dis- 
posed of by mltat we have had to say upon tlie first excep 
tion. 

B u t  conceding that  tlie written agreement had some bear- 
i n g  upon the issue uport which H i s  H o u o i  had  omitted to 
instruct the  jury, and tile defendant had presented some 
legal proposition which H i s  H o n ~ r  had overlooked in  giv- 
i n g  itis charge to the jury, there were no instructions asked 
of him by the defendant upon these poiuts ; and i t  is well 
settled tha t  where a judge i n  his charge to the jury omits 
to instruct them on a particular point, i t  does not consti- 
tu te  error, unless he  is requested to do so. State r. O'Neal, 
7 I r e d ,  251 ; Brown v. Morris, 4 Dev. & Bat., 429; Hice v. 
TVoodc~d, 12 Ired., 293. 

I f  t h e  defendant deemed ir~struclions upon these points 
material, they should have asked for instructions, and  if re- 
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fused, the  question might  liave been brought to this court 
for re vie^. Arey v. Stephenson, 12 Ired., 34. 

T h e  principle announced i n  t h e  above cited cases tha t  a n  
emission of a judge to charge upon a particular point is 
not error  unless asked so to do, is still the  law, notwith- 
s tanding t h e  enactment of sub-division 3, section 412 of 
THE CODE, which is as followa: " I f  there shall  be error 
e i ther  i n  t h e  refusal of the  judge to g r a n t  a prayer for i n -  
structions o r  in  grant ing a prayer, or in  his instructions 
generally, t h e  same shall  be deemed excepted to without the  
filing of a n y  formal objection." 

Pr ior  to this  enactment,  whenever an  exception was taken 
upon a trial, i t  was required to be reduced to writing a t  the 
time, &c. Section 412, sub-division 2. 

T h e  third  sub  division of tho  section mas intended to ex- 
cept from the  requiremelit in the  second sub  division that 
the  exception must be taken in  7ur'zting at the tinze, the  cases, 
where the  error is assigned in the court's refusal to g ran t  a 
prayer for instructions, or in grant ing such a prayer, or in  
the  g e n e r ~ l  instructions given to the  jury. But  i t  by no  
means dispenses wit11 the rule, tha t  instructions must  be 
asked upon points omitted by the  court i n  the  charge, and 
tha t  i t  is uo error to ornit these unless asked to charge upon 
them. Tile third snb-division ouly provides tha t  t h e  error 
assigned in  such cases need not be pu t  i n  writing a t  the 
time, b u t  may  be taken a t  a n y  time ~ ~ i t h o u t  writing, even 
i n  this  court, as was held in  Lazvton v. Giles, 00 N. C., 374. 

T h e  third  and last ground of error assigned is as  un-  
tenable as  the  others. Tha t  the  court committed an  
error in  leaving i n  his iristructions the  question of negli- 
gence to the  jury, may  be one of those errors that migh t  be 
assigned under  sub-division three. A n d  taking i t  to be so, 
was i t  such a n  error as entitles t h e  defendant to a venire de 
12OYO ? 
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T h e  evidence i n  t h e  case was that  the  unnecessary work 
done under  the contract with tlie defendant was caused by 
their  delay in  lowering the g rade  of the road. If His 
Honor  had  charged the  jury upon the  question of negli- 
ligence, a s  a questior~ of law, upon the evidence before h i m ,  
h e  would have been bound to have told them tha t  the  u u -  
necessary work done by the plaintiffs was caused by tlie 
negligence of the  defendant. B u t  h e  left that  question to  
the  jury,  and  they have decided i t  as the  court  muFt 
have instructed them, i f  i t  had  expressed a n y  opinion upon 
the  point. And where :I ju ry  decide correctly a question of 
law improperly left to them by the  court, the  verdict cures 
the error of the  court  a r ~ d  i t  1s tlo grou1,tl for a new trial. 
Glenn v. Railroad, 62 N. C., 310 ; Smilk v. Qlepard, 1 Dev., 461. 

Our  conclusion is tllele is no error, and the  judgment  of 
the  superior court of Rockingham is affirmed. 

Xo error. Affirmed. 

W. W. NcCANLESS v. H. W. REYNOLDS. 

Appeal B o n d ,  ,juslificalion o j ,  &c 

appeal will be dismissed on motion of the appellee whore the 
is not filed within ten days after appeal taken, and 

not justified by one surety that he is worfh rlozcble the  amount 
specified therein. Verbal agreements to waive the statutory re- 
quirelnents will not be regarded. 

(iro& v. NezuOe~~, 72 N. C., 498; Lytk v. Lgtle, 90 N .  C. ,  647, cited 
and approved. 1 

MOTION of defendant to dismiss the appeal heard a t  
October Term,  1884, of THE SUPREME COURT. 
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Jfessrs. Fidler & Snow, and E. C. Snzith, for plaintiff. 
.il.less~s. ,I. M. IlilcCorkle, and Watson &. Glenn, for defendant. 

~~IEKIZTMON,  J. The appeal in t l ~ i s  case was dismissed at 
the last term (AIcCanless v. Reynolds, 90 N. C ,  648,) upon the  
ground, that  a n  undertaking upon a p p e ~ l  had not been filed 
cvitl~in the time prescribed by law, and the sarne 11ad not 
been waived. 

The appellaut a t  tha t  term made application by petitiou 
for the writ of cerliorari, a l l ~ g i n g  t h ~ t  a proper ulidertaking 
had been given, and i f  not filed within the time prescribed 
by law, i t  had been filed by the consent of the  appellee's 
counsei, and  the clerk had mislaid it, or a t  all events,failed 
to attach it  to and  send i t  ,up with the transcript of the 
record as he  ought to have done. Thereupon the appeal 
was re-instated upon the docket, a diruinution of the  record 
was suggested, and  the writ of certiorari was awarded. 

At the present term, the appellant produced and filed the 
undertaking upon appeal given by him after the time within 
wt~ich he  had the  r ight  to give the same had elapsed. 

The  appellee again a t  the present term moved to dismiss 
the .appeal, because the undertaking upon appeal was not 
given within the time prescribed by law, and upon the 
further ground, that  the uudertakiug was signed by but 
one surety and  was not properly justified. 

The  appellant filed affidavits to theeffect that the counsel 
of the appellee agreed a t  the time the appeal was taken that 
the appel lar t  might have time in addition to that  allowed 
by law within which to file the undertaking. The  counsel 
for the appellee state upon affidavit, that  they have no  recol- 
lection of any scch agreement, and that  they do not believe 
that  spy was made. They, in  effect, deny that  any  agree- 
ment to extend the time was made. 

This  court has repeatedly said, that i t  would not under- 
take to reconcile conflicting affidavits, or pass upon their 
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weight, in respect to verbal agreements to waive the require- 
iue11ts of the statute i n  respect to appeals. I t  is 11ot denied 
that  the undertaking in this case was not filed wi t l~ in  the 
ten days after the appeal was taken. No waiver of the time 
appears in writing out of or in the record, nor was any sum 
of money deposited with the clerk in lieu of a n  undertaking 
by order of the court. So t l ~ a t ,  upon this ground, the ap- 
pellee is entitled to have his rnotion to dismiss the appeal 
allowed. TPade r. Nezubern, 72 N .  C., 49s ; Clarke's Code, 330. 

Hut, if the undertakiug upon appeal filed were treated as 
i ~ a v i o g  been filed within the  time prescribed by law, it  i~ 
fataliy defective, in that i t  is not properly justified. T h e  
surety fails to say in his affidavit of jnstification that he is 
\vorth double the amount specified in the undertakil2g. 
Lytle v. Lytle, 90 N. C., 647. Motion allowed. 

Appeal dismissed. 

;::ROBERT & T. L. KNIGHT v. E. B. HOCGHTALLING 
and others. 

The proper method of stating the account in this case is to credit 
the contract price of the land with the value of all deduction. 
allowed by the court-the difference being the true amount of the 
indebtedness; and then to compute the interest thereon subject 
to subsequent credits from payments or otherwise. 

CIVIL ACTION tried a t  Fall  Tern], ISSO, cf GRASVILLE 
Superior Court, before Ewe, J. 

'Mi.. Justice NERHIYON having been of counsel did not sit on the 
of this case. 
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This  was a n  action to foreclose n mortgage. T h e  facts are  
fully reported i n  same case 8 5  N. C., 17. A n  account was 
ordered to be taken by this court, and the case was heard 
tipon exceptions to the  commissioner's report. 

Xr. 111. V. Lanicr, for plaint iff3 
X e s s ~ s .  T. B. Vennble, 7: (1. Fuller and B C. Smi th ,  for de- 

fendants. 

SJIITR, C. J. Upon the hearing of this cause a t  October 
term,  1881, reporled i n  55 N .  C., 17: i t  was declared that the  
defendants were "entitled to be allowed every such s u ~ n  as  
was reasonably expended by then1 in  procuring the posses- 

, sion of the  land and purchasing the crops of every kind 
agreed to be eold to them,  also for tlle deficier~cy in  the  
number  of acres in the tract a t  the  average price per acre, 

I 
supposing i t  to have been sold as contaiuing 750 acres." 

T o  ascertain the amount  of these allowances with interest, 

l a n d  the  residue due  after their deduction from the  money 
contrweted to be paid, :L reference was ordered, pursuant to 
which tlle c~mtniss ioner  proceeded to take evidence, which, 

I with :I statement of the account, was reported a t  the. last 
term,  in  which a balance of $2,183.78 is found due  the 

I plaintif& on January  ls t ,  1884. 
T h e  cotnlnissioner however a t  the  instance of defendants' 

counsel prepared and submitted auother accoullt, 11ot differ- 
l illg in the  i teine, bu t  in lnode of stntement and con~puta t io r~  

of itlterest, i n  whic l~  the  halance ascertained to be due  a t  
the  same date  is reduced to $1,785 04. 

T w o  exceptions are  filed by the  defendants to the  report:  
1. T o  the  principle upon which the account reported is 

made i u  the  adjustment of the  claims which enter into it: 
i t  being insisted that  the  proper method is pursued in the  
statement of the  secoud account, which the  commissioner 
himself seems to approve, w l ~ i l e  he  felt coust,rained to tnake 



24s I N  T H E  SUPREME COTJRT. 

the  former by the construction he puts upon the  ru l ing  i n  
the  opinion ; and 

2. To  the allowance of $205, the estimated cost of harvest- 
l n g  the  wheat in  diminution of its valne when harvested, 
for whicll the  defendants have credit. 

I. W e  conclir in the  views of the  defent-jants' counsc;, as 
presented in  tlle argument  ill support of the  first exception, 
tha t  the  amount  contracted to be paid sl~oulrl  a t  once be 
reduced by the aggregate allowances for the  corn and  oats 
aud deficiency In  t h e  land, as  well :is by tlte cash payment 
of $2000, i~lasmucll  as all these reductions are  ill origin 
co-incident with the  indebtedness incurred in  the  purchase, 
the  residue being the charge to begin w ~ t l i  in the  computn- 
tion of interest. T l ~ e  cctnmissioner intimates his ilpprortil 
of this method of statiug the account, but  considers himself 
constrained to report the other upon his construction of the 
rul ing upon which the reference was ordered. H e  then pro- 
ceeds from this s tar t ing point to compute the  interest acsrued 
to the  t ime of t h e  next  credit, and frow the aggregate amount  
deducts t l ~ e  credit nud makes a new interest-bearing residue, 
and  i n  l ike manner  as  to the  other sr tbsequen~ crediis, 
adopting t h e  mode of computation used in cases of p:irtial 
payments, made upon notes and  eltdorsed thereon. 

As the  exception does not reach this method of calcula- 
tion, but  on the  contrary assumes its correctness, we forbear 
to express a n  opinion, as the  result of comput i r~g  interest 
o n  t h e  credits would be more favorable to the  defendants 
a n d  they do  not demand it. 

I n  our  opinion t h e  second account does not vary more 
than  the first from the  requirements of tlle reference, nor 
does either substantially depart  from the directions, which 
merely allow interest, nllen in  the  statement of t h e  account 
it becomes necessary to do so, as well upon the  counter 
claims as the  original. W e  therefole sustain the  exception 
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a n d  adopt the  second account as  showing the true amount  
due. 

11. Ths second exception must be overruled, for inasmuch 
-as the  defendants were entitled only to the  wheat s tanding 
in the  field, its t rue value in  this condition is properly as- 
certained by finding the  market price after'harvesting, and 
deducting therefrom :I reasonable charge for t h e  expense cf 
gather ing a r ~ d  preparing for market. 

I t  is immaterial  whether this labor could liave heen fur- 
nished by the d e f e n d a ~ t s ,  and i f  so, its value has been saved 
to them It mould be unjust to the  plaintiffs to allow t11e 
full value of wheat ready for sale in  the  p a i ; ~ ,  rnl~en t l ~ e  
defe~~c lan t s  could only secure i t  in this form by an  equiva- 
l e t ~ t  expenditure of labor wllicii they have saved by the  
labor of others This  exception is wllolly untenable. 

T h e  second report must he adopted and judgment may 
be entered for the  sum therein found to be due with interest 
from January  l s t ,  lSS4, and costs, inclusive of the  sun1 of 
$.. ... ...... allowed the  commissioner for his srl \-ires uncler 
the  reference. 

Secolltl accont~t  col~iirlnecl 

J. J. MOTT I-. JOHN A. RAMSAT. 

A ppectl- Certiorari. 

The writ of c e q ~ t i o ~ a ~ i  will be granted, where it appears that the ap- 
pellant in apt time submitted the case on appeal to the appe1Iee.a 
counsel, who declined to sign it, but suggested that he would pre- 
pare another and get the judge to settle the case, and agreed that 
no advantage would be taken of the delay, but failed to prepare 
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a case. The appellee waived the code-time and cannot take ad-  
vantage of his own negligence. The power of this court orer 
writs of ce? t iom~i  touched upon. 

(1'n~h.e~ v. Rail~ond, 84 N. C., 118; Wiley v. Linebemy, 89 N. C.,  
68; iMcDaniel v. Pollock, 87 N. C., 503; flt'fntc v. Lee, 90 N. C.. 
652, cited and approved.) 

MOTION by defendant for certiorari, heard a t  October 
Term, 1SS4, of THE SUPREME COURT. 

Jless~s. J. 211. McCorkle 2nd R. l? rlrnzfield, for plain tifF. 
i1lrr. J. IV. HHinsdale, for defendant. 

MEKRIMON, J. The  appellee obtained judgnlent at tllc 
spring term, 1883, of the superior court of R o w ~ n  count?- 
against the appellant, and the latter appealed to this court, 
and the appeal was brought up  to the last October term. 
13ut no statement of the case for this court upon appeal ap- 
peared in  the  transcript of the record. 

A t  that  term theappellee moved to dismiss the appeal, ailcl 
his ~ n o t i o t ~  was a t  first allowed, and afterwards, a t  the same 
time, for cause shown, the order of ixislnissal was set aside, 
and !he case was reinstated on the docket. Moft v. Ramsay. 
00 N. c', 29 and 372. 

The  appellant then filed sundry aadav i t s  aud exhibits, 
suggested a dimunition of the record, and nlc,ved that  the 
writ of certiorari be granted, con~mand ing  the clerk of the 
superior court to certify to this court the statement of  he 
case upon appeal, w11ei1 and  as soon as the same s l~a l l  be 
filed ill that  court. 

I t  appears that  shortly after the appeal was taken, a stnte- 
rnent of the case for this court was prepared by the appel- 
lant's counsel and submitted to one of t he  couusel of the  
appellee; that he declined to approve and  sign it, and sug- 
gested tha t  i t  should be submitted to  his associate counsel, 
who knew more of the mat te r ;  this was afterwards done, 
and the latter declined to sign it, but  said that  he would 
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prepare a substitute and let the judge settle the case for 
this court ;  he  said that  he  could not a t  tha t  t ime prepare 
his statement thereof. I! likewise appears that  the appel- 
lant's counsel, who usually attenzed this court, was very 
ill, and did liot attend a t  the last October term, and of this 
the  appellant had no knowledge until  late in the term, and 
as soon as he learned of the illness and  absence of his coun- 
sel from the court, he  a t  once employed another co~use l .  

I t  also appears tlmt the appellant himself was unusually 
diligent and active in ?rosecuting his appeal, and the irreg- 
tllarities and delay attending i t  have been occasioned by 
the loose and  careless practice that  ought not to prevail, and 
that  too often results in detriment to parties litigant. 

The  counsel for the appellee say? in llis affidavit that he 
repeatedly told the appellant that  " n o  advantage wonld be 
taken of h im in consequer~ce of llis said appeal not being 
perfected in  the time required by law, but that  if the case 
was perfected ii, time to be tried a t  the  supreme court (mean- 
~ n g ,  plainly, the last October term,) that  110 advantage for 
the delay mould be taken, * " '- * and that no state- 
ment  of the case was sent to the supreme court." 

Admitting that  the highly respectable counsel for thd 
appellee acted in good faith, it is plain that  he  agreed tllat 
no advantage should be taken of the delay if the case could 
be tried a t  the last October term of this court. I t  appears, 
however, by the affidavit of the appellant, and this 1s not 
denied, that  the appellee's counsel refused to approve the 
staternent of the case upon appeal;  tha t  he  said he would 
prepare a substitute for it, hnd then the judge would set- 
tle the  case up011 appeal i n  the usual way. This  he failed 
to do. So that,  i t  was really the fault, or  inadvertence, of 
the appellee's counsel that  the case upon appeal mas not 
settled that  so the appellant might  have brought i t  u p  as  
part of the  record. The  failure to file the statement within 
the time and  in the way designated by the  statute was ex- 
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pressly waived, and the appellee failed ou Lis part to take 
the next step, that  11e said .through his counsel he  would 
take. 

It is clear that  where the appeal is not perfected through 
the negligence, delay or inadvertence of the appellee in re- 
spect to something that he  ought to do, or where he  mis- 
leads the appellant by what lie agrees to do, or  not to do, 
and this appears to the court, t h e  writ, of certiorari will be 
granted, to the end, that  the appeal may  be perfected and 
brought u p  to be beard upon its merlte. The  appellee will 
not be allowed to take advantage of his own wrong, negli- 
gence or inadvertence, to the prejudice of the opposing 
party. Parker v. Bailroad, 84 N. C., 118 ; Wdey v. Linehemy, 
S9 N. C., 68. 

The appeal was taken in  apt  time. T h e  statement of the 
case upon appeal mas not made, filed 2nd served regularly, 
but i t  was submitted to the appellee's counsel, and while he  
decliued to approve it, he said he would prepare a substi- 
tute for i t  and let the judge settle the case. H e  thus waived 
the irregularity on the  part of the appellant in  respect to 
filing the statement of the case as to time and place. H e  
failed to prepare the substitute as he agreed to do, and 
ought to have done under the  circumstances. 

We are therefore of opinion, that the appellant is entitled 
to have his motion for the writ of certiorari allowed, to be 
directed to the clerk of the superior court, cornmanding 
him to certify to this court the case settled upoil appeal to 
the next term, if before that  time a case upon appeal shall 
be settled. 

The case for this court may be settled as directed  THE 
CODE, 5 550, with the rnodificatiori that  the appellant may 
prepare, and serve his statement of the case upon the appel- 
lee 011 or before the 25th day of January next. 

Tlie power thus exercised by this court, is. incident to its 
authority to grant  and employ the writ of certiorari and 
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render it  efl'ective in perfectiug records in  it. W ~ t h o u t  the 
esercise of such power, great i t~justice would be done i n  
111:iny cases, and  sometimes there lnigllt be a failure of jus- 
tice in  matters of the most serious moment. THE CODE, 5 
33545 : AhDaniel v. Pollocfi, 37 N. C., 503 ; State v. Lee, 90 N .  
C ,  652. 

Let the writ of cerliomri issue uccordingly. It is so or- 
dered. 

C'ertiora~i ordered. 

HENRY B. OWENS and others Y. W. H. PHELPS and others. 

Appeal- Cert io~a?.:. 

Where an appeal is taken, the record should be transmitted to this 
court and the appeal docketed, whether the case is settled or not, 
so that all proper action can a t  once be taken to perfect it for 
hearing. The re?,tiorn~i is allowed. See X o t t  v. Rnmsng, a~z t r ,  
4 9 .  

MOTION of plaintiffs for certiorari heard a t  October Term, 
1884, of THE SUPREME COURT. 

illessrs. J. $1. HcCorkle and Hinsdale & Devtreux, for 
plaintiff's. 

illessrs. J. A. Williamon and Clement & Gaither, for de- 
fendants 

MERRIMON, J. We  are of opinion that  the petitioner i s  
entitled to have the case settled upon appeal, for this court, 
in  i l ~ e  action i n  his petition mentioned, and the writ of 
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certiorari, to br ing u p  the  whole case as  if the  same had 
come u p  regularly by appeal. 

A t  the  term of the  court a t  which judgment  was rendered 
against the  petitioner, h e  took a n  appeal and  gave a n  under- 
taking i n  that  respect as  required by  law. T h e  petitioner's 
counsel a t  tha t  term requested t h e  defendant's counsel to 
extend the  t ime within which to prepare the  statement of 
t h e  case upon appeal. Th is  request was granted, and  the  
t ime was so repeatedly extended, a s  appears by the affidavit 
of tile defendant's counsel. T h e  petitioner's counsel being 
ill, the  statement of the  case mas not made and served 
within the  last extention of time, but i t  was prepared within 
a s h o r t  while next thereafter and sent to the  defendant's 
counsel, and h e  received it. T h e  defendant, i n  the mean- 
t ime, instructed his counsel not  to approve of or except to 
the  statement of the  case upon appeal, o r  extend the t ime 
further for perfecting the appeal, and  the counsel plainly on 
t h a t  account declined to do so. 

T h e  appeal was take11 to thc  last fall term of this court. 
T h e  statement of the  case upon appeal was made and served 
i n  J u l y  uext before t l ~ a t  term. If the counsel of the de- 
fendant had approvtd of, o r  excepted to the  statement of 
the case, in  the regular course, the  appeal migh t  have been 
tried a t  the  last October term of this court, aud without a n y  
prejudice to the  defendant owing to the  extension of t ime 
within which to perfect the  appeal. T h e  counsel of the  
defendant simply extended to the  counsel of the  plaintiff a 
courtesy for his convenience t h a t  did not prejudice his client. 
T h e  latter cannot take advantage of tha t  to the injury of 
t h e  petitioner. T h e  time being extended, as is admitted, 
if t h e  petitioner's counsel became ill and  hence unable to 
make and  serve the  statement within the  exact, l imit  of 
t ime agreed upon, but  did so shortly t h e ~ a f t e r  a n d  within 
t ime for all practical purposes, this was sufficient,, as i t  ap-  
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pears there was from the beginning, a bona jcle intention to 
prosecute the appeal. 

I t  would be mucll better if no such engagements to ex- 
tend time within which to perfect appeals mere ever made. 
They ,generally give rise to misapprehension, misunder- 
s tandi~,g,  and  some times unfriendly feelings and bitter con- 
tests. But when made and admitted as  in 'this case, the 
party cotnplaining cannot be prejudiced, more especially 
where he takes action within time and in manner to work 
no substantial prejudice to the opposing party. 

I n  this case, it seems to us, that  the spirit of the engage- 
ment to extend the time, especially in view of the illness of 
the pet i t i~ner 's  counsel, was substantially complied with, 
and if the defendant had not interposed his objection, as he 
ought not to have done under the circumstances, he would 
not have suffered the consequerit delay. 

The  petitioner ought regnlarly to have  brought up  and 
docketed his appeal, and made his motion therein for the 
writ of certiorari, but as 110 injury seems to have been caused 
by his failnre to do so, this is n o t  fatal to his present appli- 
cation. 

Ordinarily, when an appeal is takeu, i t  ought to he 
brought up, wl~ether the case for this court is settled or n o t .  
and  all proper niotions to perfect the record for this court 
can be made in it. 

We grant  the writ o i  ceriio~aqsi, to bc directed to the clerli 
of the superior coart of Davie county, commanding him to 
certify to this court the record i n  the ac t~on  mentioned ir? 
the petiticn, according to law, including the case settled 
upon appeal for this court, when the same shall be filed in 
his office. 

The  petitioner may make his statemeut of the case upon 
appeal, and the case may be settled as directed by THE 
CODE, 9 550, except, that he shall make and serve his state- 
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ment  thereof o : ~  the  defendant, on or before the  25th day of 
January  next. Molt v. Ramsay, decided a t  th is  term, mite 

249, and the  cases there cited. I t  is so ordered. 
Certiomr?; allowed. 

BEXJADIIN A. COX and others r. JOSEPH COX and others. 

TVtill, clivisior~ of land by-Ejectmen$, evidence in--Description- 

Q~uantity. 

1. Where L will designates and assigns to each of the testator's 
children a share of his land, it was 7zekZ that the same was divided 
among them, and no other proceeding was necessary for that pur- 
pose. 

2. In  such case, a n  action in nature of ejectment is a proper 
remedy to establish a dividing line between two of the devisees, 
where their claims as to the location of the tracts devised are in 
conflict. 

:3, A devise of two hundred acres to A, adjoining the land he now 
owns, beginning a t  the line near B'sand running straight across 
to the back line toward M's, taking the eighty-two acres first, out 
making out the complement of the balance," is sufficiently cer- 
tain in its description to admit of par01 evidence to locate the 
tract of two hundred acres-which includes the eighty-two acre?. 

4. Quantity ordinarily constitutes no part of the description, but 
when the boundaries are doubtful, i t  becomes an  important el€- 
ment. 

(Keddick v. Leggett, 3 Rlnr., 529 ; Proctor v. Pool, 4 Dev., 370 ; Ste?cnrt 
V. SaZ7izo?~ds, '74 N. C., 515, cited and approved.) 

EJECTJIEST, tried a t  Spring Term, 1883, of  MOO^ S ~ p e -  
rior Court, before Ph i l ip ,  J .  
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Cox v. Cox. 

The plaintiffs, who were minors at  the time this action 
was commenced, suing by their next friend, claim the land 
in conlroversy under a devise ill the will of their grand- 
father, Thomas Cox, Sr., deceased, to their father, Thomas 
Cox, Jr., deceased, which devise was in these words: 

" I give and devise to my sou, Tl~onlas Cox, two hundred 
acres, adjoining the land he now owns, beginning a t  the 
line near A. K. Wicker's, and running straight across to the 
back line towards Torguill McNeillls, taking the eighty two 
acres first and making out the co~nplernetit of the balance." 

The will also cont~ains the following devises : " I give and 
devise to my son Rufus Cox all tile lands on the west side 
of the road adjoining my sons, Henry A. Cox and Thornas- 
Cox.', 

" I give and devise to my  son Joseph Cox my lands on 
the east side of the road, where the creek enters into the 
river, thence up the creek where Wash bad a patch, thence 
up  the creek to the ~ :ext  bend at  the fish trap, thence up  the 
little creek to the poplar spriilg, thence up the creek to 
where Thomas Cox's line comes across, thence to the big 
road." 

" 1 give and devise to my son Henry A. Cox the tract of 
land on which he now lives, one hundred acres." 

There are other devises of land, but these mentioned are 
the most important. 

All tlhe parties claimed under the will of Thomas Cox, 
Sr., who had purchased a large tract of land, including the 
tracts devised as aforesaid, from William Murchison, by 
deed bearing date 8th October, 1839, conveying two tracts, 
one of eleven hundred and forty acres, and another of two 
hundred acres. This deed was read in evidence by the 
plaintiffs. They also read in evidence a deed from Archi- 
bald G. Douglas to Thomas Cox, the testator, dated 28th of 
May, 1858, conveying two tracts, one of one hundred acres 

17 
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and the other eiqhty-two acres; also a deed from John God- 
frey to their father, Thomas Cox, Jr., dated 7th day of Au- 
gust, 1858, conveying fifty acres. 

The  surveyor(Ke1ly) who had been appointed by the court 
to survey the land in controversy for the trial of the cause, 
seported the plat which is set out in this statement. 

PLAT OF SURVEY. 
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The  surveyor testiffed that the eleven hundred and forty 
acres conveyed by Murchison to Thomas Cox, Sr., covered all 
the land i n  the plat except what was called the " eighty-two 
acre tract," which on measurement was foand to contain 
only sixty.five acres, and the tract of fifty acres, owaed by 
Thomas Cox, Jr. He  testified to the location of the eighty- 
two acre tract and the fifty acre track of Thomas COX, Jr., 
a s  indicated on the plat. 

I t  was in evidence tbat A. K. Wicker's land adjoined the 
eighty-two acre tract on the southwest, the dividing line be- 
i n g  represented on the plat by the line running northwesh 
from the figure I ,  and  near which line is Wicker's house. 

It was also in evidence that Torquil McNeill's land ad- 
joined the testator's land on the nortlheast, the dividing line 
being represented on the plat by the line " H "  to "4  a," 
a n d  his house by the letter " M." 

TheCox road indicated on the plat runs between the 
shares of Rufus Cox and Joseph Cox-that of Joseph lying 
to the east, a u d  that of Rufus to the west of the road. 

The  chief matter in dispute being, what is the dividing 
line under the wil l  between Thomas Cox, Jr,'s, share and 
his brothers Rufus and Joseph, the surveyor Kelly, for the 
information of the court, ran four lines as the dividing 
lines represented on the plat as "A, B, C and D," with the 
following results as to the quantity contained in their re- 
spective shares under the will : 

Line A gives Rufus Cox 270 acres. 
< I  << " Joseph Cox 165 " 
" " " ThomasCox250 " 

" I3 " Rufus Cox 254 " 

4 L  L l  " Joseph Cox 201 " 

" " I' Thomas COX 200 '' 
'< C ' ' R u f u s  Cox 306 " 
(( L L  " Joseph Cox 174 " 

' " " Thomas Cox 200 " 
" D '"Thomas Cox only 100 acres. 
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The  letter " a " on thv creek in the plat represents Wash's 
patch ; " c: " the fish trap ; tlle poplar spring is near " 4 a," 
oil little creek ; " xx " Rufus Cox's field of about seven or 
eight acres ; " X u  Joseph Cox's field of about five acres ; 
" 0," Rufus COX'S house, and " R "  an old field ; " 00," ten- 
ant's house; " A. K. W.," Wicker's land. 

There was evidence tending to show that, if " A " was the 
dividing line, all the defendants were trespassers ; the  
Dalrymples being in  possession of a small piece of land 
which Esther Dalrymple purchased from Joseph Cox lying 
between the liues " A "  and " B." And if " B " was the di- 
viding line, that then, Rufus Cox and George S. Cole, who 
claimed under Joseph Cox, only were trespassers. But if 
" C" was the dividing line, George, S, Cole only was a tres- 
passer. 

Upon the foregoing case made by tile plaintiffs, the de- 
fendants, without introducing evidence, insisted that  the 
plaintiffs could not recover in  this aetion : 

1. Because the devise to Thomas Cox, Jr., is void for un- 
certainty. 

2. Because ejectment is not the remedy. 
His  Honor intimated that the plaintiffs could not recover 

in this action for the reason there had been no division of 
the lands of the testator under the will, and no proceedings 
ever had to establish the lines between the sons of the tes- 
tator. 

The plaintiff in deference to His Honor's opinion sub- 
mitted to a non-suit and appealed. 

Messrs. R. P. Buxton and M. S. Robins, for plaintiffs. 
Messrs McIver & Black and John Manning, for defendants. 

ASHE, J. The defendarits rested their defence upon two 
grounds; first, that the devise to Thomas Cox, Jr., was void 
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for uncertainty ; and semndly, that ejectment was not the 
proper remedy. 

His Honor expressed no opinion upon the first point, but 
intimated the opinion that the plaintigs could not recover, 
$or the reason there had been no division of the land of the 
testator under the mill, and  no proceedings ever had to 
establish the h e s  between the sons of the testator. I n  this 
there was error. The  lands of the testator were divided by 
the will ilself. They were apportioned out among all the 
testator's children, and each one's share designated and 
assigned to him. There could have been no further divis- 
ion among them, for there was no unity of possession be- 
tween them in  any one of the tracts devised. This was 
evidently one way by wllicl~ the dividing line between 
Thomas Cox and his brothers, Rufus and Joseph, could be 
established, to wit, by an action in nature of ejectment. But 
His Honor took that questiori from the jury by the intima- 
tion of the opinion which drove the plaintiffs to a nonsuit. 

We might stop here and award to the plaintiffs a venire 
d e  novo, to which they are entitled. But a s  the case will be 
again tried,, and the other ground of defence, taken by the 
defendants on the last trial, will probably be again pressed, 
we dtem i t  advisable to cousider that point, as i t  has been 
the principal subject of contention in the argument before 
this court. 

There can be no doubt the testator, Thomas CGX,  Sr., in- 
dended to divide out his lands among all his children, and 
that his son, Thomas Cox, jr,, should have as his share, 
two hundred acres, to be located on the north of the lands 
devised to his two brothers, Rufus and Joseph" But they 
and tbe other defendants undertake to thwart the will of 
their father by itlsisting that their brother Thomas, by 
reason of the uncertainty in the description of the land 
devised to him, took under the will of the testator only the 
eighty-two acre tract. This position cannot be maintained, 
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for we are of opinion the description of the land devised to 
him, though somewhat imperfect and left in doubt, is yet 
sufficiently certain to admit  of par01 proof to fix its location 
and boundary ; or, in other toords, do .jii the descripfiora do the 
thing. 

The only difficulty in the case is in  the line which be- 
gins at the line near A. K. Wicker's and mms draighi across t@ 
the back line lowards Torguild Mdeill 's .  

Wherever that line is, the land devised to Thomas Cox 
lies north of it, for the description is two hundred acres 
adjoining his (Thomas Cox's) land taking in the eighty- 
two acres, and the beginning is in the lower line of that 
tract, between tbe figures 1 and 2, that being the line near 
Wicker's and runs straight across toward Torguill McNeill's 
land. 

The call for the beginniag at the line near Wicker" is an- 
swered by beginning at  figure 2 on the plat. The call in the 
devise is, for a beginning at the lxne near A. K. Wicker's. 
The Eine.irorn 1 to i! is a line near Wicker's land. The  
will does not say Wicker's house. Then beginning a t  fig- 
ure 2, which is the end o f t h e  line, the call in the devise is 
answered, for every corneP is a t  the termiontion of two 
lines when they meet, and may be said to be af each of 
them. To begin at  any intermediate point in the line from 
1 to 2, and run straight across to the back line so as to in- 
clude two liundred acres would necessarily c u t  off au an-  
gle of the eighty two acre bract, buit the whole of that tract. 
is to be taken in  first. 

Figure 2 then being established as the beginning, the 
line that runs thence straight across to the back line to- 
wards McNeill's must eross the creek, for the soubhern por- 
tion of the eleven hundred and forty acres devised to Jo- 
seph Cox is described as bounded on the east by the creek 
and running up  the creek to where Thomas Cox's line 
crosses. 
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Where the  description is constituted of certain localities 
and specifications, the locaticn of the land must correspond 
wit]] them. 

Here, we have the Cox t,ract; the eighty-two acres which is 
to be included; the line from 1 to 2 where the beginning 
is to be fixed ; the line from 2, runliir~g across the creek to 
McNeill's land ; and lastly, the quantity-two hundred 
acres. 

Quantity ordinarily coustitutes no part of a description, 
but in doubtful cases i t  becomes an important element: 

I n  Reddick v. Legget, 3 Mur. 529, Judge HENDERSON said, 
i t  is in no way material, except in lands wilere the boun- 
daries are doubtful, and then it may 5e thrown into the 
one scale or  the other as a circumstance. 

I n  Proctor v. Pool, 4 Ilev., 370, Chief Justice KUFFIN said, 
i t  is true that  quantity is not generally descriptive, b'ut i t  
may be so ; as if one owns two town lots,oue of half an  acre 
and the other of an acre, and grant his acre lot, the larger 
lot will pass, though a few feet more or less than an acre. 

I n  the case of Stewart v. Salmonds, 74 N. C ,518, where the 
plaintiff's clairn was twenty-nine acres of the north side of 
a tract of land coutaining one hundred and twenty-nine 
acre?, Cliief Justice PICARSON, speaking for the court, said : 
" Any competent, surveyor can do it by runuing au  experi- 
mental line on the plat, strike a line east and west, calcu- 
late the number of acres north of the line ; if over twenty- 
nine acres, move the line to  the north, if less than twenty- 
nine asre,., move the line to the south until you take in ex- 
actly twenty-nine acres, then go into the field and with 
compass and chain and by means of the experimental lines 
find the east and west line, that will cut off' twenty-nine 
acres aud make it," He adds, " this may be a rude way of 
doing the thing, but the twenty-nine acres may be identi- 
fied with sufficient certainty for all practicai purposes." 
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This is what the surveyor has done in this case. Here, 
as there, the quantity of acres was an  important element 
in the description. Here, as there, experimvntal lines yere 
run by the surveyor with the view of ascertaining a line 
from the beginning in the line near Wicker's to tile Mc- 
Neil1 land that would give two hundred acres of land north 
of that line. But no such line could be established as the 
true dividing line unless the land 1)ing no r t l~  of it, and 
sought to be located, should answer all the specifications i n  
the description of the device ; e. g,, it must give the Cox 
tract ;  include the eighty-two acre tract; contain two hun- 
dred acres; and the line must begin at  t l ~ e  line near Wick- 
er's, and cross the creek to McNeill's land. 

The  surveyor ran the lines " A  " "B" "C " and " D " as 
designated on the plat. The line " A " gave the plaintiff 
two hundred and fifty acres, and did not cross the creek. 
That  could not be the true line, because it wanted two ele- 
ments in the description. Line " C" could not be tde line, 
because it did not begin on the line near Wicker's, and 
therefore lacked one element of the description. Liue " D " 
is out of the question. Line " B " gives just the two hun- 
dred acres with each of the other specificationsin the descrip- 
tion contained in the devise, and must therefore be the line. 

" B "  being established as the dividing line between the 
Thomas Cox portion and those devised to Rufus Cox and 
Joseph Cox, i t  is a question for the jury whel l~er  the de- 
fendants or any of them are in  possession of >illy of the two 
hundred acres devised to Thomas Cox, Jr., lying north of 
that line. 

There is error. Let this be certified to the superior court 
of Moore county that a venire d e  novo may be awarded. 

Error. Venire d e  novo. 
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J. A. WORTHY v. JAMES BRADY and others. 

Appeal Bond, tima of fili~,g--Fictio Juris-Fraud and Fraudu- 
lent Conveyances- Voluntary Deed. 

1. Upon motion to dismiss an  appeal because the bond was not filed 
within ten days after rendition of judgment, it appeared that the 
undertaking recited the judgment as having been recovered 
on the first day of the term, following the fiction that refers all 
the business of the term to  its beginning, but the trial in fact took 
plaee during the second week and the date of the justification is 
within ten days thereafter; Held, the motion will not be allowed. 

2. Where a deed to the grantor's son is inipeached as a voluntary 
gift upon the ground that  he did not retain property "fully suf- 
ficient and available for the satisfaction of his then creditors," as 
required by Rev. Code, ch. 50, § 3; EeW, that such conveyance is 
valid if not made with a fraudulent intent and enough property 
is retained for all his creditors. 

3. Held cfurther : But where such deed provides that  the grantee 
shall support his invalid brothers (naming them) and conlply with 
the conditions imposed, i t  is not voluntary within the meaning of 
the above statute, but rests upon a valuable consideration. 

4. Held also : The operation of such deed does not depend upon the 
value of the grantor's reserved estate, but upon the intent with 
which i t  was made, shared in by the grantee. And bpon the 
question of intent, evidence of his liabilities and value of his un- 
disposed of property is competent to be considered by the'jury. 

5. Nor can gifts of viaible estate be defeated, where the debtor has 
resources in stocks or other securities of value to meet his lia- 
bilities. 

6. The judge's charge is, in bubstance, responsive to  the instruc- 
tions, that the retained property must be, "sufficient and availa- 
ble" for debts. 

(Clifton v. Wynne, 81 N. C., 160; Black v. Sanders, 1 Jones, 67; Pul- 
Zen v. Hutchins, 67 N. C., 428 ; TVawen v. Makely, 85 N. C., 12 ; 
O'Daniel v. Crawford, 4 Dev., 197; Moore v. Hinnant, 89 N. C., 
455;  McCanZess v. Flinchurn, Ib.,  373, cited, commented on and 
approved.) 
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EJECTMENT, tried a t  December Special Term, 1883, of 
MOORE Superior Court, before IlIacRae, J. 

The plaintiff appealed from the ruling and judgment of 
the court below. 

Messrs. Mclve~ & Bluck and J. JK Hinsdale, for plaintiff. 
3Iessrs. CV. A. Guthrk and W. E. JIurchison, for defendants. 

SMITH. C. J .  The defendants' motion to dismiss the 
plaintiff's appeal tecause his undertaking was not filed 
within ten days after rendition of judgment, is refused. 
The undertaking recites the judgment as having been re- 
covered on the 31st day of December, 1883, which was the 
first day of the term, following t l ~ e  fiction that refers all the 
busi12ess of a term to its beginning, while a judgment does 
not beco~ne complete and final until its close, as is held ir, 
Clifton v. Wynne, 81 N. C., 160, in  co~~s t ru ing  a n  act of the 
general assembly. 

The  trial in fact occurred, as is shown in  affidavits of 
appellant's counsel, during the second week, and the date of 
the justification, Jarauary 15th, 1884, is ~ i t h i n  ten days 
thereafter. 

The  action was brought against the defendant James 
Brady for the recovery of the tract of land dsscribod in the 
complaint to which the defendant, Charles Brady, became 
a party upon his application under a claim of ownership, 
and that the defendant, James Brady, was his tenant only. 

The  plaintiff derives his title to the land frorn a sale 
under execution against the said James Brady and the 
sheriff's deed therefor made on January 10th,1881, to him- 
self, the debts reduced to judgments having been contracted 
previous to the year 1868. The  sale was made or, June  7, 
1880, of the interest and estate of the judgment debtor in  
the premises. 
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The defendant, Charles, claims title under a deed from 
the said James, his father, (who enters a disclaimer for 
himself) bearing date and executed on March loth,  1868, 
prior to the judgments, conveying the land in  fee. 

The recital of the consideration of the conveyance is in  
these words: "Tha t  the said James Brady of ihe first part, 
hath two sons, Robert W. Brady and T u r ~ e r  Street Brady, 
who are partially deaf and dumb. Now if the said Charles 
Brady shall protect and support the said Robert W. and 
Turner Street, his brother, as he agrees to do in the same 
manner as they are now cared for during their natural life, 
for tlrat consideration of the said Robert W. and Turner 
Street Bratly being taken care of and supported, and the 
further consideration of one dollar, &c,  I hereby convey," 
kc. 

In  the habendwn clause limitingan estate in fee are super- 
added the words "on his complying with the conditions of 
these presents." 

This deed is impeached, as a voluntary conveFance or  
gift, because the grantor did not at  the time of making i t  
retain property "fully suflcient and available for the satisfac- 
tion of his then creditors," as required by the statute, Rev. 
Code, ch. 50, 5 3. Mudl testimony was :treordingly offered 
of tlie extent of the indebtedness and of the character and 
the value of the property then remaining to the debtor, 
with a view of showing the insufficiency of the latter to 
meet the liabilities of the debtor, under the coi~struction 
given the statute in Black v. Sanders, 1 Jones, 67 ; Pullen v. 
Hutchins, 67 N. C., 428, and Warren v. Makely, S5 N. C., 12. 

These cases and the statute have reference to voluntary 
gifts or settlernenbs of propertg by one indebted a t  the time, 
which, in  O'DanieE v. Crawford, 4 Dev., 197, were declared 
fraudulent and void against any creditor whose debt was 
subsisting a t  the time, however ample were the resources of 
the debtor, if by reason of subsequent waste or destruction 
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of property there was left no lrleans of payment. The  
statute corrects this ruling alld declares voluutary convey- 
ances not rnade wit11 a fraudulent intent, valid and effectual, 
if the debtor then had aml)le property to provide for all 
his creditors, wliatt oer cosuaitits n~ig l i t  befall i t  thereafter. 

The  deed set up by the def t~ i~ t la l~ ts  IS not ill form or fact, 
voluwtary or a ytf i  witllin the ~ncnning  and purpose of the 
enabling act. 

I t  is f'oundeduppon a valuahle collsidzration i n  the under- 
taking aa~umed  by the giantce to protect m d  support 
during their respective 11vt.s itis two pur~ial ly  deaf and 
dumb  brothers, in the nlailner iu which  they were tile11 pro- 
vided for. This corltrnct as t luly collstitutcs a valuable 
consideration ;)us-iirg be~wee11 the p t i e s ,  :is would be the 
payment of n~onc_v or t i l t :  givil~i?; a note or bout1 fbr it? pny- 
ment. The  legni oper ; l t io~~ of the dceJ does not t11e.11 
depend upl n the value oi lhe debtor's reserved estate, but 
upon the intetlt wiih -vhicll the conveyance is made, and 
pel halls pre n~np t ive  cvitfence of the v i h t i n g  intent is 
f u ~ n l s i ~ e d  upon t l ~ e  face o l  111e instrument to be rercovec! by 
the grantee, and, ~f n o t ,  ro'oul~d 2s M fact by the jury. 

The  statute u h i c ! ~  declnres t11:lt a illere iridebtedness exist- 
ing  a t  the tirue of m a k i n g  a g ~ f t  &all I ot render the  gift 
void, " wl~en 11rnperty fully suf f ic ie~~t  u ~ t l  available for the 
satisfaction of esediturs" 1s retained by tlie donor, declares 
also that  soch indebtedness shali, as to present or future 
creditore, be evidence oniy irom wl~ich a fraud~llent  intent 
may beinferred, where the fact, with tittending circumstances, 
is submitted to the  jnry. If the deed be not voluntary, 
but is supported by a valuable coutract, though its execu 
tion is to be found in providing for unfortunate or helpless 
children whose support devolves upon the grantor, its iova- 
lidity must be sought in  the vitiating intent to withdraw 
the property from cred i tor~  and  appropriate it  to his own 
use, and  this intent ought to be shared i n  by the grantee. 
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R e  may have acted in entire good faith in the tran~action, 
and t,he r?lation of the parties is but a tjadge of the fraud 
to bring i t  home to the grantee. As is said in reference 
to an assignment tainted with indications of the frsluduleat 
purpose i n  its surroundings, in  the case of Moore v. Hinnnnt, 
89 14. C,, 455: " The intent is the essential and poisonous 
element in  the transaction, and riot merely the effect, since 
in every conveyance and appropriation of  property, the 
property conveyed is placed beyond the creditor's reach, and 
lie is so far obstructed in the pursuit of his remedy against 
the debtor's estate." 

Again i t  is said by this court in  a recent case, " Where a 
father is unable to pay his debts and sells his land or other 
property to his son for less than its reasonable value, and 
this appears, the presumption is that  the sale is fraudulent 
as to creditors, but this presumption may be disproved, and 
whether the sale is fraudulent or not, is a question for the 
jury." McCanless v. Flinchurn, 89 N. C., 373. 

I n  this aspect of the case, the enquiries before the jury of 
the extent of the grantor's liabilities and  his undisposed of 
means of payment, were proper uucl competent i n  arriving 
at the intent, and tlle plaintiff was not entitled to a charge 
which would have been appropriate to the case of a volun- 
tary deed. 

The  charge of the court, however favorably to the plain- 
tiff; declared the deed, because made for the benefit of his 
cl~ildren, voluntary in the sense of the statute, not advert- 
ing to the fact that it was all absolute sale for a valuable 
considerat~on in the contract, entered into by the bargainee, 
the fruits of which undertaking are a gratuity to them, and 
left the jury to pass upon the value of the reserved estate. 

H e  instructed them that " if there was an  existing debt 
owing by James Erady when he made this deed, he must 
have retained property amply suficient lo satisfy all his debts ; 
if he did retain that much property, he had the right to 
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give away his land for the benefit of his children; if he did 
not, his deed was fraudulent in law as to his creditors, and 
a s  to them, C. Brady would get no title, and the sale by the 
sheriff and his deed would convey a, good title to the pur- 
chaser and grantee," the plaintiff. 

It is true that in the midst of the charge, the court de- 
clined to modify what had been beforesaid to the jury, that 
the property retained by the debtor "must  be amply su f i -  
cient to satisfy all his debts," by sayiug a s  requested, that 
the property must be '. amply sufficient and available," but 
such, think, was the fair import of the language of the 
instruction given ; for if amply sufficient, it must be also 
available to the creditor?, that is, capable of beiug subjected 
to their claims, and such the jury must have understood to 
be the meaning of it. I t  would be a serlselees proposition 
that the debtor mixt  have sufficient property to discharge 
all his debts, and yet that property could not be made avail- 
able by creditors. The  refusal to charge in the very words 
of counsel, while i n  substar:ce the il~struction is equivalent, 
constitutes no error of which the plaintiff car) complain. 

T h e  court was also asked to charge, when the evidence 
was all in, that  unless the confederate debts, that is, as ex- 
plained in the argument, debts contracted during the civil 
war and subject to the legislative scale, were collected in 
1868, they were not available i n  the payment of debts, and 
should uot enter into the estimate of the value of the secured 
property. What  is meant by the phrase," collected in 1868" 
does not clearly appear, unless i t  has reference to the de- 
lays interposed by enactments of the general assembly in the 
enforcement of such liabilities, and so understood there was 
110 error committed in refusing so to charge. I t  is the 
amount and value of the estate claimed which gives char- 
acter to the voluntarg disposal of the debtor's property, not 
the facilities afforded or claimed in rendering i t  promptly 
available to the creditor, and the real worth of these con- 
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federate debts with others, were properly left to t l ~ e  jury 
with the direction, " You ha re  all the evidence and com- 
ments of counsel on the amonnt of property owned by him. 
You must say from the testinlony whether James Brady re- 
tained an amply sufficient amount to pay all his debts." 

I t  is to be observed that the refused instruction is gun- 
eral, not that in law the value of the debtor's remaining 
property, as shown in evidence in relation to the debts, is 
not "fully sujicient " or ample, for there may be a state of 
facts when the duty so to instruct\ests upon theconrt. The  
charge is responsive to the request in the general statement 
of the law, and the direction to strike out the confederate 
debts from the list oug l~ t  not to have been given, but the 
jury allowed to put their own estimate upon them. 

Nor do we concur in the broad proposition that  this se- 
cured estate must not consist wholly in stocks, bonds or 
other securities, public or  personal, but that the debtor 
must have such as is directly accessible to ,final process 
against him. This  would defeat smallest gifts of visible 
estate while the debtor might have other resources of the 
greatest value. The statute recognizes no such distinction, 
and means only that a debtor shall not disable himself from 
meeting his debts by vo!untary alienations of his property. 
There is no error. Judgment affirmed. 

No error. Affirmed. 
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*ANDREW SYME, Adm'r, and others, v. THOMAS BADGER 
and others. 

Appeal- Judgment. 

1 An objection to an undertaking on appeal, based upon tho fact 
that it is not signed by any surety but only by the parties to the 
record, cannot be sustain~d where it appears from the record that  
the judgment appealed from does not affect the party, whose sig- 
nature gives the security required. 8 - 

2. Although the word " defendants " is used in the transcript to 
designate those who take the appeal, yet the record shows that  
the judgment here is against only one defendant, and in his rep- 
resentative character, and he alone, in law, is the complaining 
appellant. 

CIVIL ACTION tried, upon exceptions to a referee's report, 
a t  March Speci:il Term, 1S8-2, of WAKE Superior Court, be- 
fore Avery J. 

The suit was brought for an account and settlement of 
a11 estate as set out ill theopinion of tliismurt. The ~dain t i f f s  
are Andrew Syme (administrator de honis s ~ o n ,  cum testamento 
annezo of Geerge E. Badger), M. McGehee arid wife and 
Catharine Haigh. T h e  defendants are Thomas Badger (acl- 
tninistrator of the deceased executrix of George E. Badgsr), 
Paul F. Faisori and wife and others-the ferries plaintiff and 
defendant being (with defendant Thomas and his brothers) 
the heirs of said George E. Badger. 

The  cause coming on to be heard, the court gave judg- 
ment in favor of plaintiffs, as set out in the opinion here, 
': from which judgment the defendants appealed to the su- 
preme court." Notice of appeal was accepted, and the bond 
fixed a t  fifty dollars, and the same was executed on the first 
-- 

*Mr. Justice MEBRIMON having been of counsel did not sit on the 
hearing of this case. 
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d a y  of April ,  1834, by the  defendants, T l ~ o m a s  Badger and  
P a u l  F. Faison-the latter s ta t ing upon oath t l ~ a t  h e  was 
worth double tlte sun1 specified i n  t h e  undertaking-pursu- 
a n t  to t l ~ e  form for justification of sureties to appeals. 

Upon call of the  case i n  this court, the  plaiotifh moved 
to dismiss the appeal 'upon the ground " tha t  the  under tak-  
i:lg o n  appeal is uot sigued by a n y  surety, bu t  o111.v by tlie 
parties to the  record." 

il/lessrs. J. IV. Hmsdale, Battle & Alodecai and John Dcvereux, 
J r  , for plaintffs. 

,Messrs. Gatling & Whitaker, for defendants. 

1 ~ 1 ,  . J. T h e  plaintiffs inove to dismiss the  appeal 
fbr non-cornpliauce with the  statutory requirement,  i n  that, 
tile :lccompanying u~lder taki i lg  is without good and suili- 
cient surety, being executed by two of the  numerous de- 
fendants who a re  all alleged to be irppellants. 

VThile the  plural f o r n ~  of the word is found iq t h e  tran- 
script in  the  desigr~ation of those who take the  appeal and 
i n  the  appeal ui~der t t tk ing also, ~t beconjes ~lecessary to iool; 
illto the  record to see from what judgment  t l ~ e  appeal comes 
a n d  tlte relations of the defendants to it. 

T h e  action has  for its object to  br ing t o  an  account slid 
settlement the defendant Thornas Badger. as a d ~ n i ~ i i s t r a t o r  
of' Delia Badger, who, as executrix of her  deceased husband 
George E. Badger, took possession of his estate and  died 
w i t l ~ o u t  complet i~lg ller administration,. and  to recover t h e  
assets which were or ought  to have beer) in her llnntls un-  
administered at, the  ti111e of' her death. T h e  o t l ~ e r  defend- 
an t s  were not necessary parties to this action, and the  con- 
troversy was in respect to the  right of the  execu t r i s  to re- 
ta in  a n d  appropriate the trust funds, w l ~ i c h  came into her  
hands, to her own use under  the provisions of the  testator's 
i l l .  I f  this right was not possessed, a n y  excess wi t11 which 

1 8 
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she was chargeable was clairned by tile legatees who are  
associated as  plaintiffs with the administrator de bonis n o n .  
of the  testator. 

After a reference, report, exceptions, a n d  rulings upon 
them, judgment  was entered u p  in  the  following form: 

" I t  is adjudged tha t  the  plaintiffs, M. McGehee and wife 
a n d  Catharine Af. Haigll ,  recover of the  plaintiff Syme the  
surn of $571.91, the  amount  appearing from said supple- 
mental report to be in  Itis hands, less his cl~ar-ges, commis- 
sions, arid coul~sel fees; and that  they recover of the de- 
fendant Tllornas Badger, administrator of Delia Badger, 
85,540.07." T h e  residue of the  judgrnerit fixes the  allow- 
cnce to the referee and  apportions i t  equally between the  
plaintiffs and  the  defendants. 

Ilihatever may be the  form of words used in  tlie record, 
in  substance i t  i s  manifest that the  judgment,  intended to 
he reviewed i:l this court, is against t h e  defendaut TIiolnes 
Badger, i n  his  representative capacity and  against no  one 
else. I t  ascertains and  determines the  value of the  unad-  
ministered personal estate of the testator in  t h e  hands of 
his (Thomas Badger's) intestate, the  deceased executrix. 
No other defendant has  a n y  legal interest with hirn i n  les- 
sening the  sum so found, and  no one else car) cornplain 
tha t  i t  is excessive but himself. S3 no  one but th is  defend- 
a n t  has a r ight  of appeal from the adverse judgment.  If 
11e is content, i t  must s t and ;  if he  is clissatisfied, h e  may 
have it reviewed, a n d ,  if erroneous, corrected i n  this conrt. 
Necessarily then h e  alone is i n  law the  complaining appel- 
lant,  a n d  t h e  affirmation of tbe  judgment  would 11ot en- 
large its scope so as to take in  co-defendants. H o w  can 
persons unaffected by the  judgment  have ally recognized 
status i n  asking to have i t  reversed? T h e  record then re- 
quires a legal interpretation that  confines the  appeal to the  
defendant Thomas  Badger;  and the signature of the  de- 
fendant Faison, gives the  security which otherwise the  a p -  
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pellees would not have. There  is  n o  relief demanded,  nor  
ally judgment  rendered against  h im,  a n d  t1:e action is ter-  
minated. He stauds it1 the  same  relatiou towards t h e  a p -  
1)eal as would a n  ent i re  stranger to the  record. Upon pr in-  
caiple, the  objection to  the  under taking has  110 force, nor  does 
i t  find support  i n  t h e  words of tllc statute, TIIE CODE, 9 552. 
I t  enacts tha t  '. :i written under tak iug  must  be executed on 
the  part  of t h e  appellant with good a n d  su f i c ien t  surety," 
tha t  is, the a~ppellant mus t  furnish security to his  personal 
obligation, and  t h a t  lie does it) obtaining the execution of 
one who is nut, a n d  cannot,  for tile reasons stated, be in  I 
contemplation of law ail appellant.  

T h e  rmdertaking was d u l y  given in  four days after ren- 
dition of judgment ,  while the  preparation of the  case seems 
to have been prolonged un t i l  summer.  T h e  tnotior~ must  
be denied. 

Motion to ( 1  isrniss denied. 

If. A. NOORE I-. D. I,. PARKER and others. 

1. Where plaintiff shows damage from defendant's act, which act 
with the exertion of proper care doesnot ordinarily produce darn- 
age, he makes out aprima facie case of negligence; and proot 
of care, on the part of the defendant, or of sonle extraordinary 
accident which renders care useless, is required to rebut the pre- 
sumption. 

2. I n a n  action for damages, in which the defendant tenant of 
plaintiff is charged with negligence in burning the plaintiff '5 
house, the fire being coninmnicated by a stove-pipe passing through 
the weather-boarding; H ~ l d  that the plaintiff's knowledge that 
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the pipe was thus placed in the bnilding, does not relieve the de- 
fendant from showing proper care i r ~  the nse of the stove on the 
particular occasion. 

3. The court intimate that  running the pipe through the wall with- 
out separating it from the wood by some non-combustible sub- 
stance, is itself an  act of negligence. 

4. The defendants' instructions in reference to ordinary care were 
given in substance, though not in the very words of the prayer: 
and the question of law erroneously subnlitted to the jury being 
correctly decided, the verdict cures the error. 

(A!/cotk v. h'ail~,oad, 80 X. C., 321; Hirie v. Blric.. 2 Ired., 87; J f c L e ~ c -  
MIL v. Clhhol~iz, 66 N. C., 100; Sta te  v. Scott ,  64 N. C., 586; 
N n t e  v. Hargett, 65 N. C., 660 ; IZ~y~zolcZs v. ~Tfagn~ss, 2 Ired., 26 ; 
/ ; / e i m  v. 12crilroar7, 63 N. C., 510; Krty v. LQ)scomb, 3 .Tones, 18.5; 
fTo71bs v. Ocrtltrzr, 6 Jones, 174, cited and approved.) 

CIVI~ ,  ACTIOS, tried a t  August Special Term,  1884, of 
L ' s~os  Superior Court, b2fore ilfaclZae, J. 

I n  this action the plaintiff' seeks to recover compensation 
i n  damages for the  destructior~ by fire of two houses beloug- 
i n g  to h im,  and  in  the occupation of the  defendants under  
i l  contract of lease, communicated by a stove-pipe passing 
through the wall and cveatlier-boarding ; and negligence is 
imputed i n  the  manner of put t ing u p  the stove and passing 
the smoke-pipe ttirough inflainrnable materials, and  i n  the  
excessive fire made on tlie occasion. 

T h e  defendants allege that  the  s t o ~ e  and smoke pipe were 
thus  fixed wit11 the full knowletlge and  assent of the plain- 
tiff, aiid tllat tlle fire thus  communicated was the  result of 
his contr ibutor j  negligence, and they arc  riot liable therefor. 

There w:ls conflicting evider~ce on the question wlietl~er 
illis arrangement for heating the room and placing the 
stove and l ~ i p e  i t 1  position was with o r  without the knoml- 
edge and concurrence of the  plaintiff. 

T h e  defendants asked for instructions to the  jury,  which 
were neither given i n  the  very words nor refused, as follows : 



OCTOBER TERM, 1884. 27 7 

I .  Negligence is not to be inferred from the fact of injury, 
but tlie burden of proof of negligence in this case rests 
upon the plaintiff. 

2. If the jury believe from the evidence that  t l ~ e  plain- 
tiff knew when the stove and pipe were placed in his builil- 
ing, and consented that tlie defendants' clerk (Moyle) shoulrl 
r un  t l ~ e  pipe througli the ceiling and weather-boarding, as 
stated by defendants' agent, then he cot~tributed to the neg- 
ligence; his. conduct was instrumental in bringing about 
the loss, and lie cannot recover i n  this action. 

3. That  t l ~ e  defendants were held only to ordinary dili- 
gence and care, such as R man would have taken of his owll 
property, and if the jury believed they exercised such dili- 
gence and care, then plaintiff is not entitled to recover. 

4. That  if the jury believe that  if the conduct of the 
plaintiff contributed to the loss, the plaintiff must repel the 
presumption. 

5. Negligence must be the proximate cause of injury 
complained of, and proximate cause means a cause from 
which a man of ordinary experience and  sagacity could 
foresee that  the result might probably ensue. 

6. I f  the Zefect in the pipe was not obvious, and was not 
in  fact known to defendants, (which in this case is to be 
1)resumed) defendants were not bound to use more care t h m  
the external appearance of the pipe seemed to demand. 

7 .  If t l ~ e  jury believe that the stove and pipe were put u p  
in the usual rnmner obtainiug in the neighborhood, and 
the work w s  faithfully done, tlie defendants are not liable 
i n  this action, though the fire broke out between ceiling and 
weather-boarding, and destroyed the plaintiff's property. 

The  judge charged the jury as follows: "There are a 
good many admissions, and the case is brought down allnost 
to one issue. There is no question about the defendants 
being the tellants of plaintiff, occupyiug the house, and that 
JIoyle was their agent occupying the house; and it is also 
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admitted tha t  the  house mas burned. T h e  plaintiff charges 
tha t  t h e  accident was caused by defendants' negligence or 
carelessness. T h e  defendants deny this, and they also den\- 
tha t  they oecupied but  one of t k e  lrouses on t h e  premises, 
and  say tha t  plaintiff permitted the  stove to be pu t  up, saw 
~ t s  conditiou a n d  made no objection. Upon the facts ad -  
mitted, the  question for the jury is wl~e ther  defendants or 
their agent  so negligently or carelessly put  u p  and used the  
stove a n d  pipe as to cause the  11ousc to be set on fire and 
burn." After recapitulating the testimony a t  this point 
(not necessary to be set out) the  judge proceeded : 

" I t  is the  duty of one who reuts :t house of another  to e s -  
ercise ordinary care in  the  use of the  property, and  this 
ineans such care as a prudent  rnan uses towards his own 
property. 

If the  d e f e ~ ~ t l a n t s  so cared f'or this property and  the fire 
was not caused by their carelessness or tha t  of their agent,  
but  was the  result of ail accident which could not h a r e  
been reasonably foreseen aud guarded against, you will f ind  
a11 issues i n  favor of defendants. But  if they or their agent 
did not use ordinary care, the care wl~icll  a prndeut  man 
would ordinarily take of his own property, and  by reason of 
snch want of care, the  house was consumed, they would be 
liable f'or the  d a u ~ a g e s  which plaintiff sustained by reason 
of such burning. 

'l'lie case would extend to the  m;iiiner in wl~icll  tlle stove 
was erected and  the stove-pipe was placed, as well as to the  
quantity of fire which w:ts kept iu  the  stove. 

If the  plaintiff permitted the  stove to be put  u p  where i t  
was, and  the hole t9 be cut  in  the ceililig a i ~ d  weather- 
boarding, ant3 ~ n a d e  no  objection to the  m a n n e r  in  wliich i t  
was done;  or if he saw it, a n d  expressed himself satisfied 
with i t ,  the defendants would not be held to as strict a n  ac- 
countability as they ~ ~ o u l d  if h e  h a d  objected to i t  and  
warned them against it-they would be relieved from t h e  
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imputat ion of carelessness in  pc t t ing  u p  t l ~ e  stove-pipe, bu t  
still they would be required to take prudent  care 111 the  use 
of t h e  stove to prevent Ioss by fire. 

If he  did not consent to i ts  being put  u p  as i t  was-did 
they put  i t  u p  i n  an ordinarily c x e f u l  manner  to  void 
danger  toy fire : not  tha t  they put i t  up as  stoves were usually 
p u t  u p  iu tha t  neighborhood, but did they pu t  i t  u p  as a 
p ruden t  man would ordinarily have done with liis own 
property, and  if they did not, was this the  cause of the  burn-  
i n g ?  If i t  was, they a re  liable ill damages, and  you will 
find all  issues i n  favor of plaintiff, and  assess his damages 
a t  what  you th ink  was n fair value for the  house, a n d  if you 
believe tha t  the  smaller house was burned fronl the  same 
cause, you will also add a fair value of it. 

T h e  plaht i f f  must  prove his case, an?  if in  this  case the  
defendants rely upon contributory negligence on the par t  
of the  plaintifi', they must  satisfy you of such acquiescence 
o r  other conduct on the par t  of the  plaintiff as amounted to 
his giving his consent to i ts  being pu t  u p  as i t  was." 

To  the charge as  given, as well as to the  refusal of the  
judge to give the  special illstructions asked, the  defendants 
excepted. T h e  ju ry  r ~ t u r n e d  a verdict in favor of plaintifT, 
a u d  from t h e  judgmeut  thereon the defendants appealed. 

Messrs. Covington & Adains, for plaintifi: 
Jhssrs. Puyrte &Vcr,m, St~'trong R. Smedes and J. D. Pe71'elizbwto1~. 

for defendants. 

SMITH, C. J. T h e  defendants' first instructiorl was prop- 
er ly  refused in  the  broad and  unqualified terms used. ,and 
i n  its applicatiorl to the  testimony i n  the  pre- sent case. 

W e  adhere to the  rule  laid down i n  the  recent case of 
Aycock v. Ilailrond, 89 N. C., 321, and  enuuciated i n  these 
words, originally proceeding from the  pen of Judge  Gas~olu : 
" When he  (the plaintiff) shows damages r'rom their (the de- 
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fendants) act which act, with the exertion of proper care 
does not ordinarily produce damage, he makes out a prima 
facie case of negligence, which cannot be repelled bu t  by 
proof of care or of some extraordinary accident which ren- 
ders care useless." 

I t  was not contested but that  the disposition of the stove 
and the  smoke-pipe was the act of the defendants, and that 
the house was set on fire where the  pipe passed through the 
 all ; and in this condition the stove was used for some time, 
in heating, without communicating fire to the building; so 
that  the previous care and attention of the defendants had 
prevented any  mischief. I t  devolved upon them, therefore, 
to explain, wit11 tlle means possessed by them of doing so, 
how on this special occasion the fire was communicated, aild 
to repel the inference of a. want of that care and vigilance 

had hitherto repressed its outbreak, and prevented 
damage. This duty obviously, under the circutnstances, 
rested upon those who were using this method of warming 
the room (and must be supposed to know) to show why 
what had not happened before did happen on this particu- 
tar occasion, and thereby remove the imputation of negli- 
gence. 

Indeed, we are not prepared to say that  the court would 
have erred in  telling the jury that  running  the pipe through 
the wall without separating it from the wood by means of 
some non-cotnbustible substance intervening, was itself an 
act of negligence, because of the haznrd it entailed ; and cer- 
tainly, i t  was not error to decline to give the instruction 
requested. 

2. T h e  second instructinn was given, and the jury were 
told that if the plaintiff permitted the stove to be thus placed, 
or saw horn i t  was and expressed himself satisfied, then the 
cltftxdants would be relieved ft-on2 lire imputation of carelessness 
in adjusting the pipe in its place, bu t  they would still be re- 
quired to take prudent care in the use of the stove. 
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Tile next three instructions, the ~ a b j e c t  of exception, em- 
bracing all but  the last, which has been properly abandoned 
as  untenable, were substantially given, and the giving them 
cannot be a ground of complaint on the part of the appel- 
lants. 

A party cannot except for error(in the words of GASTOS, 
J., delivering the opinion in Buia v. Bztie, 2 Ired., 87), to an  
instruction which he hath himself prayed. 

T h e  same proposition has been reiterated in  subsequent 
adjudications. McLe~znan v. Chisholm, 66 N. C., 100. 

So a charge substantially such as asked, though not i n  
very words, is sufficient. State v. Scott, 64 N. C., 586; Stnfe 
v. Hargelt, 63 K. C., 660. 

I n  like manner, milen a question of law is erroneously 
submitted to the jury, and the verdict is such as it would 
have been if declared by the court i n  the charge, tl. le error 
is corrected, and the cause of complaint taken away. Reg- 
d d s  V. Magness, 2 Ired., 26: Glenn v. Railroad, 63 N. C., 
510 ; Terry v. Railroad, ante 236. 

If the error assigned presented the appellant',- cace in as 
favorable a light to t l ~ e  jury as if the law had Ixen declared, 
they cannot, on this ground, have a new trial. Ray r. LTJi2)"- 
comb, 3 Jones, 185 ; Hobbs v. Outlaw, 6 Jones, 174. 

Applying the facts as  presented i n  the testimony, aside 
from so muell as relates to the alleged contributory negli- 
gence of the plaintiff, which is conflicting, i t  is plain that  i n  
laying down the rule to guide the jury in passing upon the 
qcestion of negligence, instead of telling them whether upon 
certain facts to be found by them there was or was not neg- 
ligence, the jury were left free to exculpate the defendants, 
and  i n  this respect, the charge mas more favorable to them 
than  if the law had been positively declared by the court. 
While i t  was the duty of the jury to accept the judge's ex- 
position of the law, they were left unembarrassed and at 
liberty to find it for the defendants. 
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The  law ns dec!ared, is, we t h i n k ,  open to no objection 
from the defendants, nnd'the jury seemed to have arrived at 
their conclusion just as if they had received positive instruc- 
tions upon t l ~ e  point. The  court ought to ]la\. e expounded 
the law just as the jury have understood and acted upon i t .  
and there surely has no liarin come to the defendants in 
consequence. 

There is r i o  error, and the judgment must be affirmed. 
S o  error. Affirmed. 

I .JAMES T. COZART and others v. T H O M A S  B. LYON. 

I Wills, const~wtion of-.Jwisdictimz. 

A suit for the construction of a devise will not be entertained, where 
the devisees claim a mere legal estate in the land and no trust> 
are involved. Cases where the court has given such construction 
incidentally arising and necessary to the decision of s cause prop- 
erly before it, reviewed by ASHE, J. 

(Hotcg7c v. Xurtin, 2 Dev. & Bat. Eq., 379 ; Alsbrook v. 12eir7, 89 K. 
C., 131; l 'ayloe v. R o ~ z d ,  Busb., 5 ; Xi??mo?zs  r. Fleudricks, S Ired* 
Eq., 84. cited and approved.) 

CIVIL ACTION tried a t  Spring Terln, lSS4, of G ~ a h . v r r , r ~ ~  
Superior Court, before Jfch'oy, J .  

The defendant appealed from tlie ruling and jndgment 
of court below. 

Xess~s. Gray & Stnnzps and John CV. Rays, for plai 11 tit&. 
ilirr. M. V. Lnnier, for defendant. 

ASHE, J. The object of this action is to obtain a con- 
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struction of the  will of J o h n  W. Lyon,  deceased, in regard 
to the  disposition of his real estate under  said will. 

A trial by jury was waived, and  all the  issues of fhct as 
well as of law were subluitted to the determination of t h e  
court. 

On th.e trial, a plat was exhibited by t l ~ e  parties, showing 
with general correctness the  different t r a t s  of land of the  
testator, and  their relative situation and boundaries i n  
respect to one another. 

There  were several tracts of land devised by the testator 
to different persons, ly ing contiguous to each other, and,  i n  
consequence of t h e  want of specification i n  t l ~ e  description 
of the  land devised in  the  tliird item of the  nil1 to the  
plaintiffs, a contentiou arose between the piointiffs and t h e  
clefendallt, to whom was devised an adjoining t ract ;  and  
this action was brought to obtain a construction of the  will 
iu  this particular, and to 11ave the  boundary between t h e  
a r t i e s  defined and  settled. 

H i s  Honor  assumed jurisdictioli of the  case, runstriled 
t h e  will, fixed the boundary in  dispule, and  ordered the  de- 
fendant, who was sued as executor as well as devisee, to p u t  
plaintifl's in  possession of t h e  land embraced within the  
boundaries as defined in  his judgment.  

I n  all this there was error. T h e  court 11nd no j ~ r i s d i c t i o n  
of the case as  constituted. 

I t  was an  action brought solely for the  cot.struction of 
the  will, with reference to the  clevises t l~ere in  contained, 
and i t  is the  equitable jurisdiction of the  court which is 
invoked for tha t  purpose. 

T h e  construction of devises of legal interests in  land is a 
legal question, and belongs to the  tribunals of law a n d  not 
to those of equity, and the  obscurity of the  will furnis l~es  n o  
suficien t reason for applying to equity ; a n d  a court of equity 
will not construe a bill to settle boucdaries, except i n  cases i n  
which the boundaries were once certain a n d  were rendered 
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uncertain by the default or fraud of the defendant. Hough 
Martin, 2 Dev. & Bat., 379. 

Ba t  courts of equity, and  now our superior courts in 
which law and  equity are  blended, will entertain applica- 
tions for advice and  instructions from executors and  other 
trustees as to the discharge of trusts coufided to them, and 
incident thereto the construction of and legal effect of the 
instruments by which they are  created, but never exercise 
this jurisdiction when the  estate devised is a legal one, and  
the question of construction is purely legal. Alsbrook v. 
Reid, 89 N. C., 151, alld cases there cited to the  same effect. 

I n  Tayloe v. Boncl, Busb. Eq., 5, PEARSON, J., speaking for 
t he  court, said : " The idea that  courts of equity have a 
swee2ing jurisdiction i n  reference to the construction of wills 
is a n  erroneous one. The  jurisdiction in matters of con- 
struction is limited to such as are  necessary for the present 
action of the court and upon which i t  may render a decree 
or  direction in nature of a decree. The  court cannot, for 
instance, entertain a bill for the construction of a devise. 
Devisees claim by purchase under the devise, as a convey- 
ance. Their rights are purely legal and  must be adjudi- 
cated by the courts of law. A court of equity can only 
take jurisdiction when trusts are involved or when devises 
or  legacies are so blended and  dependent on each other, as 
to make i t  necessary to construe the whole in order to ascer- 
tain the legacies." 

I n  Bows v. Snzitl~, 10 Paige, 693, it  was said by the court 
that  the heirs at law or devisees who claim a mere legal 
estate in real property, when there was no trust, have never 
been allowed to come into a court of equity for the mere 
pur1)ose of obtaining judicial construction of the provisions 
of the will. 

I n  Baile3 v. Biggs, 56 N. Y., 407,it is held that  " the juris- 
diction (in construing wills) is incidental to that  over trusts. 
There is nothing of that  sort here. The  title and possession 
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of the  plaintiff is purely a legal one. T h e  title of the defend- 
ants, if they have any, is of the  same kind." 

T h e  announced'by these authorities is with refer- 
ence to tlie advisory jurisdiction of the  courts of equity. 
But  there are  cases where the  courts of equity will pu t  a 
coastruction upon wills and  deeds where questions of t h a t  
kind incidentally arise in  actions or proceedings pending 
i n  tliern, under  some of the  heads of their acknowledged 
jurisdiction. I t  was so held i n  the  case of Simmons v. ITlen- 
clricks, 8 Ired.  Eq., S4, i n  which the court  s a y :  " A court of 
equity will not  take jurisdiction s imply to pu t  a construc- 
tion on a deed or devise, because tha t  is a pure legal ques- 
tion. There  is  a plain remedy a t  law, a n d  such an  assump- 
tion on tlie par t  of a court of equity would break down al l  
distinction between the two jurisdictions. But  where a 
case is properly i n  a court of equitg, under  some of i ts  
1;nom-n a n d  accustomed heads of jurisdiction, a n d  a ques- 
tion of constructior~ incidentally arises, the  court will de- 
termine it, i t  being necessary to do so i n  order to decide the  
cause." T h a t  was a bill in  equity filed for partition, of 
which the  court, had concurrent jurisdiction wit11 the  courts 
of law, a n d  a construction was there given to a devise which 
was necessary to decide the  cause. But  i n  our  case the  
action is not  instituted under  any know11 head of equity 
jurisdiction, hu t  is brought solely for tlie purpose of obtain- 
i n g  the construction of the  court upon a devise contained 
i n  the  will. 

T h e  action cannot be sustained, a n d  must  he dismissed 
for want of jurisdiction. 

Action dismissed. 
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J. E. AUSTIN and wife v. H. B. KINe .  

1. An unregistered deed for land passes an  inchoate legal as well as 
the equitable title, and the registration conlpletes the title. 

2. As a n  unregistered deed does not pass the complete legal title. it 
rnay be surrendered or destroyed, and the grantor thereby rein- 
vested with the title, provided the same be done by agreement of 
the parties and in  good faith, and not to the prejudice of third 
persons. 

3. In ejectillem, upon trial of an  issue as to whether an  unregistered 
deed was surrendered to the party under whom the plaintifi 
claimed, the defendant, for the purpose of showing i t  had not been 
surrendered, offered in evidence a will under which he claimed 
and in which the testator recognized the land as his own. The 
plaintiir objected, upon the ground that  the evidence thus fur- 
nished was a declaration of the testator and in his own interest, 
and the coort sustained the objection, but admitted the evidence 
" as a circumstance " to be considered by the jury; Held error- 
whetlrer i t  be treated as a " declaration" or a " circumstance," the 
effect is practically the same. H~7d fiwther, that the will is in- 
competent evidence upon the issue. 

4. While improper evidence ought not to be allowed, yet, when itis, 
the opposing party may be permitted to rebut it by like evidence. 
and if it be seen that  no injustice results therefrom, a new trial 
will not be granted. 

c J h  i,is v. POUT, 2 Dev. Eq., 412; TT'crlter v. Colfmilw, 6 Ired. Eq., 
79 ; P/iifeel v. Bnl'iahtr~t, 88 N. C., 333; Hale v. Jemignlz, '76 K. C.. 
471; Dmis v. Imcoe, 84 N. C., 396; Love v. Be& 1 Ired. Eq., 163: 
Ben~iacm v. iSi1i~mo7?~, 76 N. C., 43; C%c-ek v. TTcrtso17, 90 N. C.. 302: 
cited and approved). 

EJECTMEKT tried a t  August Special Te rm,  1SS4, of UNION 
Superior Court. before MacRac, ,I 
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John  Morgan Rea, on t he  25th day of March, 1857, by 
proper deed, conveyed the land i n  dispute to his son, John 
L. Rea, who was the  father of the ferne plaintiff. John  L. 
Rea died in  December, 1862, leaving snrviving him the 
Jeme plaintiff, his only heir a t  law. At  that  time she was 
a11 infant of tender gears. 

T h e  son, John  L., on the 18th day of October, 1858, on 
,moun t  of some entanglements, executed and de!ivered to 
his father a deed, reconveying the land to J~ i r l ?~  hut this deed 
mas never registered. 

I t  is alleged, that afterwards, about Christmas of the year 
lSSS, tl~efatherredelivered, or  surrendered tile last mentiorled 
deed to his son, John L., to be cancelled, and to the end, 
t he  title to the land might  r e n ~ a i n  i n  the  latter, and whether 
i t  was so surrendered or  not, is the principal question raised 
by the  pleadings and evidence. 

John  Morgan Rea, the father, on the 26th day of March, 
1559, published his last will and  testament, and  afterwards 
died i n  that  year, and his will was duly proved. By this 
will, he devised the land in question ar;d other land to his 
wife for life, remainder to his two sons, James and P ink-  
ney. James afterwards conveyed his interest therein to his 
brother Pinkney and  Elizabeth Howard, on the 31st day 
of October, ISM, and  Pinkney conveyed his interest thus  
acquired to the  defendant on the 19th of October, 1868, and  
Elimbeth Howard and her  llusbarld James, conveyed her  
interest to defendant on the  18th day of December, 1869. 

On the trial, to defeat the p r i m  facie title, the  defendant 
pu t  in  evidence, the  said deed, dated the 18th day of Octo- 
ber, 1858, executed by John  L. Rea to his father, purporting 
to reconvey to him the land in  question. This  deed was not 
registered w l~en  put  in evidence, but by agreement i n  pres- 
ence of the court, no  objection was made on that  account. 

The  plaintiffs admitted the  execution of this deed, bu t  
contended that  i t  had been surrendered to John I,. Rea, as 
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stated above, and  had no  operative effect, a n d  t l ~ a t  the  de- 
fendant, o r  those u c d e r  whom he  claims, came into posses- 
sion of i t  improperly, and i n  a way not explained by t h e  
evidence. 

On t h e  one hand,  the  plaintiffs introduced evidence teud- 
i n g  to support a n d  prove this contention ; a n d  on the other 
hand ,  the  defendant introduced evidence tending to contro- 
vert a n d  disprove i t .  

T h e  defendant pu t  i n  evidence the will of J o h n  Morgan 
Rea, for the  purpose of showing tha t  h e  h a d  devised t h e  
land in question to his  two sons, James a n d  Pinkney,  thus  
indicating tha t  he  recognized the land as iris own, and as  
lending to show t h a t  he  had not surrendered or  redeliverecl 
the  deed to his sou, J o h n  L. Rea. T h e  p la in t~f f  objected to 
the  admission of the  will, as cc declarntion on the part  of t h e  
testator, because i t  was in  his  own interest, a n d  insisted tha t  
' ' i t  was no; proper for the jury to consider t h e  said will, o r  
a n y t h i n g  in  i t ,  in  passing upon the question as ta whether 
or not  the  deed from J. L. to J. Morgan Xea, was surren- 
dered." 'The court sustained t h e  exception to the  extent of 
s n y i t ~ g  to the  jury that  " i t  is not competent as  a declaration, 
b u t  is  a circumstaliee which yo11 niay consider in  reaching 
your conclusion whether or riot the  said deed was surren- 
dered." T h e  plain tiffs excepted. 

As tending tu avoid the inferei~ce to the  prejudice of the 
plaintif% that  migh t  be drawn by the jury froin the  devise 
in the  will referred to, they proposed to show by witnesses 
tha t  a t  the  t ime the testator executed the  will 11e had be- 
come suddenly sick, was violently ill, and died shortly af- 
terwards ; that  he  was not insane, bu t  in  a, high state of 
excitement ; and for the  l ike purpose, they offered to show 
tha t  the testator had,  by his mill, undertaken to devise a 
tract of land of fifty-four acres tha t  did not belong to him,  
but  to his wife, and  tha t  h e  never claimed i t  a s  his. T h e  
tlefendant objected to the  reception of such testimony, the  
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court sustained the objection and the plaintiffs excepted 
and  appealed frotn the judgment rendered. 

Messrs. Coxinglon &. Adanzs, for plaintffs. 
Xessrs. Payne & Vann, for defendant. 

MERRIMON, J. I n  this state an unregistered deed for land 
passes an inchoate legal, as well as the equitable title, to 
become cou~plete and absolutely operative for all proper 
purposes according to its true intent, as soon as i t  shall be 
registered. Registration is in  lieu of livery of seizin, at- 
tornment or  other ceremonies liecessary to make certain 
classes of conveyances operative a t  the common law. It 
makes the deed " good and available i n  law," as well as 
equity, from the time i t  was delivered. The  unregistered 
deed is i n  j e r i  until i t  shall be  registered, when a t  once its 
legal availability supervenes, relating back to the time of 
its delivery. T H E  CODE, S 1245 ; Morris v. Ford, 2 Dev. Eq., 
412 : Walker v. Collraine, 6 Ired. Eq., 79 ; Pl~ifer v. Barnhart, 
SS N. C ,  333. 

Tbis  view does not contravene what is held i n  respect to 
unregistered deeds in Hare v. Jernigau, 76 N. C., 471, and 
the  cases there cited, aud the later case of Davis v. Inscoe, 54 
N. C., 396. These cases simply decide, that  such deeds are  
not  " go311 and available in  law " to pass the completelegal 
title, and that  only the equitable estate passed hy them can 
be dealt with efl'ectively. 

As the unregistered deed does not pass the complete legal 
estate, i t  is competent for the alieuee, bargrtinee, or  donee, 
to surrender such deed to him who executed i t ,  and  thus 
reinvest him with the title as he had i t  just before the deed 
was executed. And so it  would be, if sucll deed were can- 
celled or  destroyed by agreemant of ttie parties thereto. As 
the contract to convey the laud, as embodied in  t he  deed, 
had not been completed by the forms and requisites re- 

10 
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quirecl by law to make i t  absolutely operative, such con- 
tract migh t  be rescinded or a b a n d o ~ e d  like a n y  other con- 
tract not required to be consummated i n  a particular wag 
prescribed by law. Love v. Belk, 1 Ired. Eq., 163 ; B e a m a ~ ~  
v. Simmons, '76 N. C , 43 ; Davis I-. Inscoe, iupm. 

B u t  such surrender,  cancellation o r  destruction of a n  u n -  
registered deed can be made only by agreerr~ent of the  par- 
ties to i t ,  or those claiming under  them, and i t  cannot be 
made fraudulently, a n d  to the  prejudice of third parties. 
i i lo~ris  v. Ford, supm. 

So tha t  the  bargainee in  tlie deed in question, i t  being 
unregistered, m i g h t  have surrendered i t  to t h e  bargainor, 
and  if h e  did so i n  good faith, tlie title to tlie land em-  
braced by it, remained i n  tile latter in the  same pl ight  a n d  
condition as h e  had i t  just before t h e  deed was executed, 
and  as  if i t  had never been executed. 

T h e  evidence introduced by tlie  lain in tiffs tending to show 
tha t  th is  deed was surrendered was very strong if the  jury 
believed it. T h e  evidence produced on the part  of the  de- 
fendant controverting sucli surrender does not appear i n  
the  record, bu t  i t  may have been, probably was, equally 
strong, arid a sliglit fact may have turned the scale on the  
trial  i n  favor of tlie defeldant ,  so tha t  i t  became important  
to exclude slight improper evidence on the one side or t h e  
other. 

T h e  court probably instructed tlie jury tha t  the  will of 
J o h ~ i  Morgan Rea could not be received and  considered by 
them as  2 declaration ou his part, to the  effect tha t  he  had  
surreildered the  deed to his son, because such a declaration, 
in  any  view of it, was ill his own interest and  therefore in- 
competent. We th ink ,  however, tliat the  court erred in  
telling the  jury tha t  they might  consider tlic will a s  a cir- 
cumstancc, in  reaching a couclusion as to whether or not the  
deed was surrendered. I t  is difficult to see how the  will 
could ~ o t  be treated as  a declaration on the  part  of the  tes- 
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tator, a ~ l d  get i t  could be competent as a circumstance mak-  
i ng  evidence for the purpose ~nentioned ! Whether i t  be 
treated as a declarat ion,~or  a circumstance, the effect is 
practically the same. The  mere fact that  the  testator made 
a will was wholly irrelevant, and  had no bearing on the 
question before the jury. T h e  court probably meant to 
say, that  tile jury might consider the fact, that  the testator 
undertook to dispose of the land by it ,  as a circunastance, but  
anyth ing  he  said in  the will in terms c r  effect declaring 
that  t he  land was his, or any disposition of i t  assuming 
i t  to be his, was in  effect n declaration on his par t  that  i t  
was his, and  the inference to be drawn by the jury is the 
same wllether t11e devise of the land be treated as a decla- 
ration or circu~nstance. 

A11 such declarations, whether made in or out of the will 
mere incompetent, because they were made in  the interest 
of the party making them. The  law does uot aliow a party 
thus  to make evidence for himself and those who claim to 
take benefit of such declarations under him. 

I n  another aspect, the mill, or rather what i t  contained 
in  respect to the land e~nbraced by the deed, was incompe- 
tent as evidence. If the bargainor or b a r g ~ i n e e  were both 
alive and an action were pending betweell thein involving 
the  question as to the surrender of the deed, the bargainee 
would be co~npeter~ t  as a witness in his own behalf. Any 
declaration of his made orally or  in writing to the effect 
that  the land was his, would be hearsay and therefore i n -  
competent. I t  would be ? declaration in 11is ow11 interest, 
and  as well, a declaration made in the abser~ce of the bar- 
gainor, not under oath with opportunity to the adverse 
party to cross-examine the witness. 

The  evidence objected to was incotnpetent, as was also 
the evidence offered by the  plaintiffs to show that the testa- 
tor had by this. will  undertake;^ to devise other land not his  
own, and the state of his mind  and body a t  the time he ex- 
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ecuted his will ; but  if this evidence had been admitted i t  
rnigllt have impaired the  weig l~ t  of the  evidence thus  i m -  
properly received, to s u c l ~  extent as to render i t  so slight as 
not to be a sufficient ground for a new trial  ; i n  such case, 
t h e  parties would have been upon something like a n  
equal footing. As the  court admitted the  improper evi- 
dence o n  the  part  of the  d e f e n d a t ,  a n d  refused to admit  
l ike improper evidence bearing directly on it, to  rcbut or 
counteract it, the probability is i t  had  considerab!e weight, 
a n d  may  have turned the scale i n  favor of the  defendant. 

Improper  evidence s l ~ o u l d  not  be admitted, but  w l ~ e n  
this  is done, if the  opposing par ty  proposes to rebut i t  by 
evidence hearing directly upon i t  a l ~ d  is allowed to (10 so, 
and  no  actual injustice seems to have resulted from such 
improper evidence, th is  would not be ground for a new trial. 
C?teek v. Watson, 90 N. C., 302. 

I n  this case, especially a s  l ike evidence off'ered on the 
par t  of the plaintiff to rebut i t  was rejected, we can see tha t  
t h e  improper evidence received might  have had, indeed 
probably did have, very considerable weight with the  jury. 
I t  was well calculated to mislead them. We, therefore, 
t h i n k  the  plaintiff is entitled to a new trial a n d  so decide. 
T o  tha t  end, let this opinion be certified according to law. 

Error .  Venire dc novo. 
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GEORGE W. BAITY, Adm'r, T. ELKANA CRANFILL. 

1 Marriages between persons nearer of 'kin than first cousins (here an 
uncle and niece) followed by cohabition and birth o'f issue shall not 
be declared void in any proceeding after the death of either of the 
parties thereto. The power of the court to declare such mar- 
ages void, is confined to cases where the parties are living; for n 
decree of nullity affects their personal status or condition. 

2. I t  is competent for the legislature to impose, and therefore to re- 
move conditions in respect of the marriage relation, the subject 
being one of legislative regulation. Acts of assembly reviewed 
by S N I T H ,  C. J . ,  and their retrospective operation discussed and 
npheld. 

(Coolie v. COO/<?, Phil., 583; State v .  l T a ~ ~ . i a ,  63 N. C., I;  SLtrtr r. 
drlams, 65 N. C., 537; ~5'tctctfe v. Whitfont, 86 N. C., 636; Levy r. 
Bames, 87 N. C., 329; Crztmj) v. ,7fi11puu, 3 Ired. Eq., 91, cited 
and approved.) 

SPECIAL PXUCEEDIXG, co~nmenced before the  clerk and  
heard a t  Spr ing  Term,  1884, of DAVIE Superior Court, be- 
fore Gilmer, J. 

This  proceedi1:g was instituted by the  plaintiff a s  admin-  
istrator of Levi Cranfill, deceased, against the  defendant 
as heir-at-law, to obtain a n  order to sell land for assets. 

T h e  facts appear i n  the  opinion. T h e  plaintiff appealed 
from the  judgment  of the  court below. 

Messrs. CVcdsor~ 6 Glem and  .J. A. Tt7illia?nson, for plaintiff. 
Jfessrs. .I J% XcCorkle  and  E. L. Gaithey, for defeudant. 

SMITH, C. J. T h e  defendant is a sou by a former wife of 
the  plaintiff's intestate, who after her  death intermarried 
with Mahala Triett ,  his niece, on the  26th day  of Novem- 
ber, 1860, and lived with h e r  i n  therelation of husband and  
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wife unt i l  his own death, i n  the year 1873. The issue of 
their marriage were two children, of whom one died before 
and t h e  other (bearing his father's name) after the institution 
of the present suit. 

After tllc grant of letters of administration to the  plain- 
tiff upon the intestate's estate, the  said Mahala, as his sur-  
viving widow made application and had assigned to her i n  
due  course of law her year's allowance, almost entirely in 
specific articles, wit11 a small  sum to be paid i n  money for 
tlie deficiency which passed into her possession and absorbs 
the personal estate. She also instituted her action against 
tlie defendant Elkana and the son Levi, the heirs-at-law of 
the deceased liusband, under and pursuant to which her 
dower mas allotted and assigned in his descended lands. 
The defendants made n o  resistance to the clalnl of dower or 
the assignment when made ,  and informed the probate judge 
when 11e made the  appointment of administrator tha t  the 
said Rlal~ala was the widow of the intestate and her child 
one of his n e s t  of kin. 

The present action, n o u  depending against the said El- 
kana alone as heir-at-law of the intestate, is to obtain an 
order of sale of the  descended lands ior the  payment of debts 
of tlledecedent, and is opposed upon the ground that the  mar- 
riage with said Mahala, because of their  near relationship, 
was and remained void, and t h e  delivery of the articles to 
her for her year's support under the assignment of the com- 
missioners V J ~ S  a deuustauif, for the value of which  the plaintiff 
is personally responsible, and must  account for and apply 
to the indebtedness before the  lands can be sold for tha t  
purpose. 

T w o  propositions are involved i n  the defence, and are 
necessary to its success, and these are : 

1. The  absolute and cont inued nu l l i ty  of the  marriage, 
and 
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2. The  liability of the administrator for the loss of the 
personal estate adjudged to the widow. 

The  law in force a t  the time when the marriage was 
solemnized is found in the Revised Code, ch. 68, $9 ,  and is 
in  these words : 

" All marriages contracted after the twenty-seventh clay 
of December, eighteen hundred and fifty-two, and all mar- 
riages in  future between persons nearer of kin than first 
eousins, shall be void." 

These and marriages contracted between a white person 
a ~ i d  a free person of color to the t l~ i rd  generation, are the 
o ~ i l y  marriages prohibited and rnade void by express statu- 
tory provisions, other causes of nullity being left to operate 
as a t  common law. 

The  legislation contained in  this chapter is superseded 
by tlle enactmerit of February 12th, 1872, to be found in 
Eat. Rev., ch. 69, ihe second section of which defines the 
irnpedirnents in the way of a lawful and valid' marriage, 
anlong then1 being a marriage "between any two persons 
nearer of kin than first C O U S ~ I I S , ~ '  and declares such to be 
m i d ,  subject to a proviso subjoined as follows : 

Provided that 110 marriage followed by cohabitation and 
the birth of issue shall be declared void after the death of 
either of the parties for any  of the causes stated in this sec- 
tion, except for that one of the parties was a white person 
and the other a negro or Indian, or of negro or Indian 
descent to the third generation inclusive, and f ~ i .  bigamy. 

Section 2 of chapter 37 of Bat. Rev., confers upon the 
superior courts jurisdiction in term time of marriages con- 
tracted contrary to the prohibition in section two of chapter 
69. or therein declared void, to declare and adjudge "such 
~narr iage void from the beginning subject nevertheless to 
the provision contained in said section," and already recited. 

The succeeding section declares that the marriages inter- 
dicted betmeeu a white person and one of negro or Indian 
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blood within the degree specified, '. shall be absolutely void 
to all intents and purposes and shall be so held and de- 
clared by every court a t  all times whether during the lives 
or after the death of the parties thereto." Rat. Rev., ch. 37, 
$9 2 and 3. 

Again, the general assembly farther amended the lam by 
extending the inhibition arising from kinship to those of 
half blood, but with a proviso that this shall not invalidate 
a iilarriage theretofore contracted, and that the computation 
as to existing marriages shall be by counting relations of 
the half blood, as being only half so near k in  as tliose of 
the same degree of the whole blood. Acts 1879, ch. 7s. 

These statutory provisions are referred to, :is indicating. 
as i n  our  opinion they clearly do, an  intention to confine 
the power conferred upon the court to declare void, or i n  n 
judicial proceeding to treat as void, except where the inter- 
marriage is between the specified races or involves the 
offence of bigamy, to cases, whenever the power is exercised, 
during the lifetime of the parties, or after deatll, only when 
there has been no issue born to them. T h e  structure and 
interdependence of these several sections are in liartrnonr 
ouly when such an interpretation is put  upon the proviso 
first quoted. 

I t  speaks prospectively as to the exercise of the judicial an-  
thority bestowed, but it is an authority to be exercised up011 
all subsisting marriages before specified, when the relation 
may have been entered into, as well as such as may there- 
after be formed. The  words are " that no marriage followed 
by cohabitation and the birth of i s s ~ e  shall be declared void 
after the death of either of the parties for any  of the causes 
stated in this section, except," &c., thus imposing re- 
straints after death, not attaching dur ing  life. 

If this is not the intent, why was i t  necessary in the act 
of 1879 placing kinship of the half-blood upon the same 
footing as kinship of the full blood, that  the authority to 
declare void the marriages between persons so related herc- 
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tofore cont,racted should not be exercised, unless in  other cases 
of previous marriage i t  migh t  be exercised ? I t  i s  indeed 
i n  the  nature  of a statute of limitation upon the delegated 
o r  recognized judicial powei*, confining its exercise with a 
single exception to the  lifetime of the  parties, and ,  if co- 
habitation a n d  offspring followeJ, wi thho ld i i~g  i t  afterwards, 
so as  not  to operate as a. posthumous bastardizing of chil- 
dren horn to them.  I t  is but  saying to the  parties, thus  
l iv ing together and assuming the  marital  relation, t h a t  i t  
shal l  not  be disturbed afler death to the  injury of innocent 
offspring. T h i s  is in  our  opinion the ~nariifest purpose e s -  
pressed in  the  legislation. 

2. I s  th is  legislation, so interpreted arid understood, 
effectual in  i ts  operation upon pre-existing marriage con- 
tracts, or is  i t  ultra-constitutiona1? 

T h e  competency of t l ~ e  general assembly to impose, i111- 
plies t h e  r ight  to remove the  restraints and conditions inci- 
dent  to  the  forwation of the  marriage relation aud  the con- 
tract which creates it. There are no  vested rights i n  the  
present case to be affected by the legislation. I ts  force is 
spent i n  fixing the personal status of parties a t  tlie death 
of one of them,alicl placirig i t  beyond the dis turbing power 
of t h e  court. I t s  declaration to the  l iving is that  the  actual 
status tlietl subsisting, where a child is born, shall  be and 
remain a legal status wlien death corxes a n d  dissolves tlie 
relation for the  future. Tlie parties come under  the  opera- 
tion of this law and  choose to acquiesce i n  the  an~iouncecl 
result, when the  relation r.etnains unbroken i n  life. 

We see n o  substantial reason for denying to the  l e g  
islature the  r ight  to remove impediments, tha t  itself cre- 
a ted,  to a valid and  efyectual marriage, and  which, b u t  
for a positive act, would not  exist. I n  Howre v. IV/dnfer, 2 
Har r .  50, where a, similar disability from near  relation- 
sh ip  was imposed by the general law and  was removed 
b y  a special e n a c t ~ i ~ e n t  applicable to a single case, t h e  court 
-Tees this  forcible language in  answer to a similar ob.iectiori : 
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" T h e  disability was a statutory one. The  legislature has 
the poffer to declare what shall be valid marriages. They 
can annul  marriages already existing, a fortiori, they can 
render valid, marriages which, when they took place, were 
against law. * " T h e  whole subject is one of legislative 
regulation, and the act to confirm this marriage, though 
contracted within the prohibited degree, disposed of all legal 
objection to its validity." 

The  power to annul  marriages is in this state withdrawn 
from the general assembly and committed exclusively to 
the courts, but in the absence of such constitutional provis- 
ion, the reasoning is equally applicable to the law of this 
state. 

A siuiilar decision was rendered in the supreme court of 
Maryland, and an  act validating a ~ n a r r i ~ g e  between uncle 
and  niece declared cosstitutional. Harrison v. State, 22 
Md., 468. And so we have sustained legislation which ret- 
rospectively gave sanction and validity to the marriage of 
slaves a t  a period when they were incapable of cnteriug 
into sac11 contract. Acts 1866, chap. 40, 5 5. 

This legalizing effect wals given to the relation where t he  
cohabi ta t io~~ continued after emancipation from its origin, 
and directions are given to make this a matter of record. 
THE CODE, $ 1842. 

The  validity of the statute i n  creating retrospectively a 
legal marriage relation between slaves is upheld i n  Cooke v. 
Cooke, Phil., 533 ; State v. IIurris, 63 N. C , 1 ; Slate v. Adanzs, 
65 N. C., 537 ; 8tntc v. TVfiifforcl, 86 N. C., 636 ; Long v. Barnes, 
S7 X. C., 329. 

I n  CooEe v. Cgoke, supra, the extent of and the limits to  
the exercise of such legislative power are thus stated by 
the late Chief Justice : 

'. If the marriage be a nullity for the want of the  essence 
of the matter, that is, the consent of one of the parties, as 
i n  the case of Crump v. Morgan, 3 Ired. Eq., 91, where one 
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of the parties being lunatic the court decreed a divorce of 
nullity of marriage, neither a convention nor legislature, 
nor any other authority lias power to make the marriage 
valid ; but if the marriage be invalid by reason of tbe non- 
observance of some solemnity which is required by statute, 
as the preseuce of a minister of the gospel, or a justice of 
the peace, that want of form may be supplied by ao  ordi- 
nance of the convention." 

I n  the latter category may he placed the obstacle of near 
relationship interposed by the statute. 

So in iStaie v. A d a m ,  EOTDEN, J., declares the effect of the 
act to be to all intents and purposes to render the parties, 
thus cohabiting, man and wife, and to devolve upon each 
the duties and responsibilities of the married state." 

The  legislation in reference to the marital relations 
formed between slaves by their consent to live together as 
man and wife, is not in this feature distinguishable fron: 
that now under consideration. A mere contract between 
persons of diflererit sexes, followed by cohabitation, does 
not constitute n~arr iage in a legal sense between slaves as 
i t  does not between free persons. 

" A slave being property," says PEARSON, C. J., " has riot 
the legal capacity to make a contract, and is llot entitled to 
the rights or subjected to the  liabilities incident thereto. 
H e  is amenable to the criminal law, and liis person (to ;i 
certain extent) and his life are protected. :: :"k Mar- 
riage is based upon cot~tract, consequently the  relation of 
man and wife cannot exist among slaves." 

Hence the efficacy of the enactment was to convert an 
illicit into a legal relation with the consent of the freed- 
=an, and on the conditions specified in  the act, whereby the 
status of liusbaud and wife wcls acquired with such inci- 
dents, aside from crin~inal  liability, as wouId attacll to a 
marriage valid from the incipiency of cohabitation. 

The act of 1879 does not, however, go so far. I t  does not 
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render  the  connection legitimate frorn the  beginning, niak- 
i n g  valid that which was before void. I t  s imply litnits t h e  
t ime i n  which legal proceedings may be instituted to annul  
the  marriage, or in  wliich its nulli ty may be adjudged col- 
laterally i n  a pending case, a n d  this action must  take place 
d u r i n g  the lives of b o t l ~ ,  or, where issue is born, i t  cannot 
take place a t  all. neat11 under  such circumstances gives 
legal sanction to that  \vhicll had been forbidden, aild places 
t h e  validity of the  marriage c o ~ ~ t r a c t  beyond furtller ques- 
tion, except for the causes upon wllicll the  statute does not 
operate. W h a t  reasonable objection can be made to a lam 
thus  operating upon ;I lnarriage relation formed de facto. 
and not  authorized because of a mere disabling statutory 
interdict, where the  parties t l~emselves have assented to and 
recognized the relation ? 

T h e  proviso is broad and  comprehensive i n  its declara- 
tion t h a t  u ~ ~ d e r  such circumstances after death, '. no  mar-  
riage followed by cohabitation, a n d  the  bir th  of issue (sub- 
ject to  t h e  exceptions) shall be declared void," tha t  is, ati- 
judged void i n  a n y  legal proceecling. 

There  could be 110 direct proceeding for a sentence of nul- 
l i ty except dur ing  life, for such sentence affects the  per- 
sonal status or condition of parties, a i ~ d  110 one can repre- 
sent either when dead. T h e  rnenning is tha t  such marriage 
niust then  stand with all its legal consequences, a r ~ d  it.% 
validity n o  longer open to controvw-sy, a n d  such legisla- 
tion is  i n  our  opinion free from complaint as  to i ts  validity. 

Th is  view disposes of the  appeal and lenders i t  ullneces- 
sary to pass upon other matters presented i n  the  argument.  
There  is  error in the  rul ing of the  court upon the excep 
tion a n d  in  dis~niss ing the actioo. Th is  will be certified 
for f u r t l ~ e r  proceedings i n  tile court below :tccording to la\\- 
as dzclared in this opinioj!. 

Error .  Reversed. 
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PATTIE ARRINGTON r. W. H. ARRINGTON and others. 

Appecrl- Practice 

This court will not entertain appeals from detached rulings upon 
some of the matters in dispute; but  all matters necessary to a 
disposition of the case sliould be passed on and settled in a single 
trial, and the whole case brought up on appeal. The method of 
disposing of this controversy pointed out by SMITH, C. J. 

I Jii~illes V. Hines, S i  N. C., 122; C0772'1'~ T. hY~tC'JIu'el1, 8s N. C., I : 
LT0ms V. CaU, 89 N. C., 188; Grant v. Reese, 90 Pu'. C., 3, cited and 
approved.) 

CIVIL ACTION tried a t  Fall  Term,  1SS3, of VAKCE Supe- 
rior Court, before JlacRae, J. 

This  actior~ was commenced i n  Nash superior court, and  
upon affidavit removed to V a r ~ c e  for trial. T h e  snit  was 
brought upon a judgment,  recovered in Frcnk l in  superior 
court, i n  favor of the  defendant IV. 13. A r r i n g b n  a n d  the 
plaintiff (who were married on the  14th of January ,  186S), 
agaiust the  surkties upon the  bond of 1,. N. 13. Battle as  
g ~ l a r d i a t ~  of plaintiff, and  against the  sureties upon the  ad-  
ministration bond of said Battle as adnlinistrator of J o h n  
Evans, a deceased surety upon said guardian bond. 

T h e  defendants appealed from the j u d g ~ n e n t  of the  court 
below. T h e  matters relating to the  point decided t,y this 
c o u r t ~ a r e  sufficiently stated in  its opinion. 

M r .  Joseph J. Davis, for plaintiff. 
Messrs. F d l e r  R: S n o w  and  E. 7.. Smith, for defendants. 

SMITH, C. J. T h i s  tiction is prosecuted by the pla i t~t i f f  
Pat t ie  D. B. Arrington to enforce payment of a judgment  
recovered i n  the name of Willianl H. Arrington, then her 
husbanc?, and  herself i n  the superior conrt of Frank l in  upon 
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an  indebtedness due to her  prior to their marriage in  the 
year 1868, subject to several part payments, upon a n  alle- 
gation that  t he  marriage relation between then1 has been 
dissolved by a decree rendered by a court possessing juris- 
diction in the state of Illinois, in  l ~ e r  behalf, restoriug her 
status as a feme sole. 

Subsequently, the  said IYilliam 13. Arrington and the 
members of the partnersl~ip firm of TV. K. Morris & Sons, 
to.whom he  Elad assigned the  judgmeut, were made parties 
defendant in tlle action, :tnd they as well as the debtors, 
the original defendants, put in auswers and set up  different 
defences; the said hrr ington and his assignees controvert- 
i ng  the validity and effect of the divorce proceeding and 
the alleged decree, and  claiming the right under the  la71 
in force a t  the date of the  marriage of the former, trans- 
ferred to the assignees, to reduce the debt into possession 
and appropriate the proceeds to their use. 

The  only issue made up  and ~ ~ n s s e d  c n  by the jury was 
as to the legal efficacy of the  decree of divorce i n  dissolving 
the bonds of m a t r i t n o ~ ~ y  formed in this state, and in rein- 
stating t l ~ e  f m e  plainlifi" in the possession of her nntece- 
dent right to the fund in dispute as a feme sole freed from 
her coverlure. T l ~ i s  issue, determined i n  her favor, was 
followed by a judgment declaririg " that  the said Pattie I). 
B. Arrington is divorced from the said Willianl H. Arring- 
ton, and was so divorced on the 16th day of Eovember. 
1880,'' and further, that  " this action is retained for far ther  
hearing." From this judgment the defendants IV. H. Ar- 
ringtoll and \IT. EI. Morris & Sons appealed. 

At  the sawe time a reference was ordered to ascertain the  
facts concerning several matters of defence, set u p  by other 
defendauts to the action, and which are brought in  contro- 
versy between the clainlants of the fund a c d  those cllarged 
with theindebtedness, the  report of wllicll was to be returned 
to the eilsuil~g term. 
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The  primary inquiry is as to the a u o u n t  due and owing 
on the judgment, and the apportionment among the debtors 
of their several liabilities, inter sese, for its satisfaction. The  
r ight  to  the  money, when collected and  paid in ,  is secon- 
dary and posterior in order of time. The  question as to 
who is entitled to receive, would never arise, should i t  turn 
out after esaminatjon that  nothing is due to any  one. Ob- 
1-iously, therefore, in the orderly course of procedure the  
trial of the  issue before the jury was premature, and the 
appeal raises a point which may become wholly immaterial, 
while the essential matter of the indebtedness remains to be 
disposed of i n  the superior court, before the finding of the 
jury can have any practical bearing or application. 

We h a r e  repeatedly refused to entertaiu appeals from a 
rul ing upon one of several matters controverted in  the 
pleadings, and  essential eleinents in the constitution of a 
cause of action, tbe determining of all which is necessary to 
a final judgment;  or, i n  other words, we have declined to 
entertain fragmentary appeals, and have required all  the 
matters necesary to a complete disposition of the cause to 
be settled in  a single trial .  

T o  allow separate and successive appeals from detached 
rulings upon some of the matters in dispute, while others 
are  left open to be disposed of afterwards, is not only repug- 
!!ant to the simplicity and directness of our  present systen~ 
of practice, but  might result in hurtful delays and increased 
expense i n  demanding several trials when one should sub-  
serve every useful purpose. 

The  rule is laid down in  Hines v. Ilines, 54 N. C., 122, 
wherein Mr. Justice ASHE, delivering the opinion, thus 
speaks: " The  parties i n  this case should have gone on reg- 
ularly to trial of the case qipon all the issues raised bp  the 
pleadings, according to the regular practice of the court ; a n d  
if the court shouid have erred in its judgment or  any  of 
its rulings, then to have brought up the zvhole case by appeal, that 
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its decisiort upon questions of law, involved and controverted, 

?,right BeJinally adjz~dicated." 

T h e  same rul ing is made and appeals dismissed in  Com- 

missions v. ,S'alchwell, SS N. C , 1, and i n  Jones v.  Call, 57 ?\'. 
C., 188; and the principle approved i n  Grant v. Reese, 

no N. C., 3. 
A different practice would prolriote no  useful end, and 

might be attended wit11 great inconvenience: if allowed. 
T h e  appeal must be dismissed, a n d  t l ~ e  cause be left to 

proceed in the  court below as if none had been attempted. 
Let this be certified. 

Appeal dismissed. 

F. M. GAITHER and others T. CASPER SAPN, Adrn'r, and others. 

Statute of Limitatiorw-Judgment Quanclo-Cause of Actiov. 

I. The statute which bars actions upon judgmentsafter the lapse of 
ten years from the date thereof, does not apply to actions com- 
menced before August, 1868, or where the right of action accrued 
before that date. 

2. A judgment qual8clo (unlike a final judgment) founded upon a 
right of action that accrued before said date, is not a new cause 
of action, and hence under section 136 of THE CODE, a suit upon 
it is governed by the statute of linlitations and the lam in force 
prior thereto. 

(Rountsee v. gawyer, 4 Dev., 44; Hendemon v. Burton, 3 Ired. Eq., 
259 ; Las7~ v. Hauser, 2 Ired. Eq., 489 ; Dancy v. Pope, 68 N. C., 
147; Ray v. Patton, 86 N. C., 386; Bogeys v. Gsanf, 88 N. C., 410, 
cited and approved.) 
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CIVIL ACTION tried t i t  Spr ing Term,  1884, ijf DAVIE Sa. 
perior Court, before Gilme?., J. 

This  was a n  action b r o u g l ~ t  by plaintiffs as  the  assiguees 
of Milton Gaither, guard~utr  of plaintiffs, against Casper 
Sain,  Sr., administrator dc bonis nor1 of H. B. Holm:ln, de- 
ceased, defendant, upon :L judgment  quantlo nt fall term,  
lS69, i n  favor of Milton Gaither as  guardian of plaintiff's, 
against B. Bailey, administrator of 13. IZ. Rn!tnan, and an  
absolute judgment  rendered :it tlle same timc: i n  the  same 
action a g a ~ n s t  Beal Ijatnes, who is not sued in  this action. 

T h e  plaintiffs offered in  evidence a ilotice i n  writing given 
by the plaintiffs, a t ~ d  srrvetl 4tlt day of October, 1881. by 
the  sheriff of Davie ~Oul l ty  o11 the defeildaut, administra- 
tor, notifying him that  :t tnotiou uroultl be made bcfore H i s  
Honor,  M. I,. Eure ,  the  judge tlieil r idiug the '7th judicial 
district, a t  his chambers 1 1 1  Wilkesboro, on Fr iday the 14th 
of October, 1881, for leave t o  I):it~g at1 action upon the  
judgment  above tlescritted. T l ~ e  judgment,  i t  was alleged. 
had become d o r n ~ a n t ,  and I I ~  par t  of t l ~ e  same had ever 
been paid, and  plaintiff; were the assignees accl owners of 
the  same, atld defendants liable therefor. 

And  plaintiffs also offered in  evidence the  order of the 
judge by wllicll i t  appears tha t  t h e  plaiutiffs'said ~notiorl  v a s  
heard by h i m  upon  the affidavits of plaintiffs, and  tha t  i t  
was adjudged " that  plaintifis have sl~owrl good cause before 
m e  for su ing  on the former judgment,  rendered i n  Davie 
superior court, in  the  case of Milton Gaitlier, guardian,  
against 15. Bailey, admiuistriltor of H. K. I Iolman,  deceased, 
a n d  which was assigned to plaintiffs for value, a n d  I ad-  
judge and  order that  plait~tiffs, F. M Gaither, %. T. Gaitllcr, 
A. A. Dpson a n d  wife, and others, assignees, have leave to 
sue upon said former judgment," wlli~'11 salt1 order was 
signed hv the  judge. 

T h e  court held tha t  proper ~ ~ o t i c e  has been given a r ~ d  d u e  
leave obtained to br ing this act io~l .  

20 
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Plaintiffs then offered to s l ~ o m  tha t  letters of administra- 
tion upon the estate of I-I. 13. Holman,  deceased, were d u l y  
granted to B. Bailey, the  first administrator, prior to t h e  
year 1860, and to offer other proof i n  support of the action. 

But  H i s  l'lonor having intimated the opinion that  pla iu-  
tiffs' judgment  was barred by the  statute of limitations, a s  
more than  ten years llacl elapsed between the  date of its 
rendition and the  conirnencdment of this action, or notice 
of motion for leave to sue, the  plaintiffs i n  deference thereto 
5ubmitted to a nonsui t  and eppealed. 

Nessrs. Clerneut & Gnilher, for plaintifSs. 
Messrs. IVofson it Glenn and J. A. IC'illiumsw, for defend- 

ants. 

J ~ E R R I M O N ,  J. The intestate of defendant died, a n d  Jet- 
ters of administration upon his estate were granted, prior 
to t h e  year ISGO, to one Eailey, who was afterwards re- 
n ~ o v e d  and  the  defend:ant appointed administrator d e  bcvnis 
non. T h e  judgment  p a n d o  arcirle~int sued upon was granted 
a t  fa11 term, 1869. 

T h e  court below seems to have entertained the erroneous 
impression tha t  th is  action is governed by the statute (THE 
CODE, $152) bars actions upon judgments a n d  de- 
crees of a n y  court, after tell years next after the  date thereof. 

THE CODE, $ 136, provides tha t  Title 111 of the  Code of 
Civil Procedure, entitled " Limitations of Actions," shal l  
not extend to actions commenced before the  34th day  of 
August, 1868, :lor when the  ~ i g h t  of action accrued before 
t h a t  date, but  t h e  statutes i n  force previous to tha t  date  
shal l  be applicable to such actions and  cases. 

Now the r ight  of action in  this case accrued long before 
1863. I t  seems however tha t  the  court supposed the pando 
judgment sued upon, a l though founded upon a r ight  of ac- 
tion tha t  accrued before t h a t  time, was itself a new cnusa 



litis, a ~ i d  therefore t h e  action was barred after tell years. 
If so: th is  was  $1 nlisapprel~ensiorl  of t h e  law i n  t h a t  r e -  
spect. T h a t  was uot  a final j u d g t u e l ~ t  t h a t  1nig11t be sued 
upc;~i  a s  a new cause of act.ior1 : i t  was condit ional  a n d  in -  
terlocutory in  i ts  na ture ,  arid stood open to be completed- 
m a d e  final arid absolute w l ~ e n  assets s l ~ o u l d  go  in to  tile 
hands  of tile a d m i n i s t r s t ~ r  : a n d  [his  shonld  be nscertaineil 
a i ~ d  made  to appear  by i~ pro11t.r proceeding. Under  tllc 
common law nletliod of procedure, t h i s  was dolie by sc i .  fh . ;  

ulider t h e  code-mctliod of procedure, a s  i t  prevails in th is  
state,  i t  is ( lone by aclion, a s  the  ~)!aintif% a r e  seeking to d o  
i n  th i s  case. 

T h e  purpose of tlie prcscil t :lctioti is to  charge  t,lie ailrnin- 
isirator with assets tha t  i:ave come in to  h i s  h a n d s  since t h e  
j u d g m e n t  y~ i~ iudo  was g iven ,  a n d  obtain a final judgnient  
upon  a r igh t  of action t h a t  accrued prior to 1868. I t  is 
a n  action t h a t  takes t h e  place of', iixd is a s u h t i t n t e  fer  t h e  
xi. , f i ~  proceeding i n  l ike  cases. ?Zing. o:; , Judgment ,  
3, 110, ct sey :ind a s  to form of judgment  ib., 331 ; 
Rountree v. ,Sn?cyr, 4 Dev., 14 : J h d c r s o n  v. Bwto,l, 2 I red .  
Eq., 250 ; Lush \-. iin~sscr, 2 I red .  Ec~ . ,  -489 ; Dr(i>c!j T. I'o~Ic, 
fiS N. C., 147 ; Rn!j v. I'oito;?, 86 S. C., 3 S G ;  Roylew v. G h n t ,  
SS N. C., 430. 

We m a y  add tha t  t h e  views tiltis expressed a r c ,  i n  11ar- 
m o n g  wit11 the  provisions o f  t h e  s ta tu te  (TIIF, C O ~ E ,  5s 1433: 
1476) whieli provide t h a t  estates whereof adminis t ra t ion  
h a d  been grnnt,ed before t h e  first d a y  of J u l y ,  1869, " sliali 
be  deal t  wi th ,  ndmiriisterecl a n d  settled according to the  1 : ~ r ~ -  
a s  i t  existed just  prior to  t.lle said date." T l ~ e r c  cvns 110 

s ta tu tory  bar  a s  t h e  cour t  in t imated.  
T h e r e  is error.  T h e  r io l~sui t  t ~ u s t  be set aside nucl t h e  

case reinstated a n d  disposed of according to law. To tha t  
end ,  let t h i s  opinion be certified to  t h e  super ior  court. It 
is so ordered.  

Er ro r .  Reversed. 
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f+. S. BA4KER, ddm'r, 3'. RALEIGH AND GASTON KAILROAD 
C:ODfPANY. 

E ~ e c u t o r s  awl Administrato~~s-Negligence-Railroads- 
Damages. 

1.  An administrator who recovers damages of one for negligently 
causing the intestate's death, l~olds the fund solely for the use of 
those entitled under the statute of distributions, and free from 
the claims of creditors and legatees (THE CODE, 5 1500), subject, 
however, to commissions and reasonable counsel fees. 

'2. The portion of the recovery due the widow in this case, released 
to the defendant, is chargeable with its share of such expenses, 
and the defendant gets no benefit under the assignment until the 
p r o  snta amount thereof is tqscertained and paid. 

(I,ove v. Lorn, 3 Ired. Eq., 1011; E'ilhour v. Gibso?,, 4 Ired. Eq., 455 ; 
Outlaw v. Farmer, 71 N. C., 31; 3kN~il l  v. E'nimer, S3N. C., 504, 
cited and approved.) 

CIVIL ACTION, tried a t  Spring Term, 1884, of NASH S u p -  
rior Court, before Shepherd, J. 

T h e  plaintiff, as administrator of Duffin Perry, bring5 this 
actiou uuder tlie act of April G t h ,  1869, a g a i ~ ~ s t  the de- 
ferldaitt co~npa:iy for the recovery of damages for causing 
the  deatli of l ~ i s  iutestatr, :L passenger on one of its cars, by 
reason bf the l~egligent running and  mismanagement of its 
trai~!s in charge and under control of i ts oEcers and em- 
ployees. The  defendant in  its answer denies the impilted 
negligent ru1:ning of its trains, declares that  the intestate's 
own negligence contributed to his injury and death, and i n  
a supplemental answer sets up a release fro111 one Alice 
Perry, the widow of tlie illtestate, of her moiety of the 
claim of damages asserted in  t l ~ e  action. 

A t  fall term, 1883, the cause was referred to arbitrators, 
who made and reported their award a t  the succeeding term 
as follows : 
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" Herein tile undersigned, a rb i t ra to r~ ,  award tha t  the  
plaintiff recover of the  defendant fourteen hundred  dollars 
clamages arid the  costs of this action. And the  undersigned 
further award t h a t  Alice Perry, widow of the  deceased, has 
assigned and  released her  interest in  the estate of the  said 
Duffin Perry to the  defeudant, and  tha t  t h e  defendar~t  is 
subrogated to her  rights in  the  distribution of ?aid estate." 

(Signed by W. T. Dortch, Walter Clark and C. h l .  Busbee, 
arbiirators.) 

No exception was taken to tlle report, a n d  thereupon 
the defendant paid over to tho plaintiff, w i t l ~ o u t  prejudice 
to t h e  action, the  sum of seven hundred dollars, on account 
of the  o t l ~ e r  distributee. 

0t1 the  plaintiff's rr~otiolt for judgment up011 the  award 
for the  rnoietp d u e  to Alice Perry,  the  deferlda~lt  insisted 
tha t  the  :%ward " should stand relvased save for reasonable 
counsel fees and exper~ses incurred prior to t h e  notice of 
release  give^; the  plainti8,  such sum to be ascertained by 
the court or by a reference." 

T h e  court refused to do  this and " adjudged tha t  the  de- 
fendant should pay to the  plaintiff the  seven hundred dol- 
lars for Alice Perry's half i ~ ~ t e r e s t  in  the  recovery," and  
thereupon the  defend:int appealed. 

SXITII: C. J., after stating the  case. T h e  statute which 
authorises t h e  action to be brought by the  personal repre- 
sentative of t h e  deceased declares and  directs tha t  t h e  
amount  recovered i n  such action is n o t  Iiable to be applied 
as  asssts in  the  payment  of debts or iegacies, bu t  shall be 
di~poset l  of as provided i n  this act for the  distribution cf 
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personal property i ~ i  case of intestacy. TEI-I~:. CODE, C I I .  32, 
3 1500. 

T h e  admiliistrator thus  occnl)ies t h e  illace of trustee, for 
:i special purpose, of such f o n d  as he  may obtain by the  
suit ,  holding it w l ~ e n  recovered solely for the  use of those 
wl1o arc entitled under  t l ~ e  st:it,nte of distributions, free 
fronl the claims of creditors and legatees, a n d  subject oa1y 
to such cliarges and expenFes, iriclnsive of couusel fees a n d  
his own commissions, :is may h a r e  bee11 reasonably i n -  
curred in  ~ , r o z c c u t ~ n g  and s ~ c ~ r i u g  t h e  claim. Diminished 
by these decluetio~~s, the  ren~a i l l lng  duty is to pay over to  
the  tlistributees. 'I ' l~e cases cited 111 tlie brief of appellant's 
counsel, Lore v. LJILC, 2 I red.  Eq., 104 ; Fill/ow v. Gibson, 4 
Ired Eq., 455 ; Ou,ilu~~ 17. F ( h w ,  71 X. (' . 31, and McATdL 
v. Fiwrner, SS X. C'., 504, sust:~in his contention that, i i  court 
of equity wil l  interpose :ind prevent :I. recovery upon a 
mere legal title, where tile 1)arty has n o  t r m t  to discharge 
or duty to 1)erforln except to deliver o r  pay over to the  one 
n Iloln 11e owes. \\71~y s l~oul t l  n furltl be collerted from :L 
Ijerson to  wl~orn i t  is a t  o ~ ~ c . c  to be returned or paid after 
the  plaintifl'gets i t  :' 

But  the  moieties duc  to the  equitable owners of  money 
must bear their equal parts of the  c11:irges an(l expenses 
rendered necess~try i n  securiog i t ,  :it least u p  to the  period 
w l ~ e n  t11e share of the said Alice Perry was released In the  
defendant a n d  ~iotic P give11 t l ~ c  plaintiff: T h e  residue be- 
longs to the defendant, a n d  there is no reas011 why i t  sllould 
be required to be paid, when i t  tnnst be returned 

T h e  judgment was therefore properly erltered u p  against 
t h e  defendaut for the  unpaid share  of Alice, to which t h e  
clefendarit had succeeded as  the  arbitrators decide, not to be 
enforced, bu l  to stand as  a security for such sums  as  ought  
to be ded~lcted for its share  of s a d  charges and expenses, 
and charged therewith. Meanwl~ile,  i t  should not be e n -  
forced uutil  the  proper sum with which i t  sllould be charged 
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i s  ascertained. Then  csecution should issue with direc- 
tion tha t  i t  be discharged by payment  of the  sum thus as- 
certained, and,  when paid without e x e c n t i o ~ ~ ,  that  a per- 
petual order of ccssnt trecutio be made. This  secures tbc- 
r;ubstantial r ights of :ill partiea in  interest 

We pretermit tllc expression of a11 opiriiol) as to the 
charge for professioltal services, except tlint it shor~!if be of 
reasonable :~ri~ourit ,  for this inquiry is ]lot before us i n  tlils 
appea!. 

There  was 110 error 111 111e refusal of tlie court to make 
a n y  further order, nfier the  judgment,  for the  purpose of 
ascert:iinir:g what  amount  should be deducted before the  
clefendant gets the benefit of the  nss~gnment ,  and mean- 
w l ~ i l e  suspendi l~g  the issue of process to enforce full pay- 
ment,  unless, whic!l is not suggested, there shouid be dan-  
ger  of losing the debt I n  such case, the  fund migh t  be 
collected and  paid irito court  a n d  tlierc held to  await  the  
results of tlie p rnposd  inquiry.  

T h e  jadgmer) t  is affirnled and t , )  tlie etid tllat further 
proceedings he I ~ a d  in  uecordal~ce wit11 this opiuioli, let i t  
he certified T h e  appellant is erititled to the  costs of the  
appeal. 

Modified nlid affirmed. 

J O H N  E:. B11)SBY and others v. JOHN 1)YEK and wife. 

Ecidencc und Dcclaratious i ? ~  l3jectrnent -lmpenchi,rg IVifilcss- 
Title,  rcgisfmtion of deed-Fraud. 

I. I n  an action to convert a deed absolute upon its face into a mort- 
gage, the declarations of the grantor that he owed the grantee 
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money and wished to sell the land to  pay it, made after the deed 
was executed and while he was in possession of the locus in quo 
jointly with the grantee, are incompetent. 

2. One cannot introduce evidence to discredit his own witness, yet 
if a witness testify to facts which make against the party who 
called him, the party is not precluded from showing these facts t o  
be otherwise, notwithstanding such evidence has the effect of 
indirectly impeaching his own witness. 

3. The title of a grantor is divested from the time of the delirery of 
the deed which is subsequently registered. 

4. Heirs can only attack a deed of their ancestor for fraud or undue 
influence used in bringing about its execution; and in such case. 
only such declarations as tend to  prove such fraud or undue influ- 
ence, made after the conveyance and with unchanged possession, 
are received. Or, such declarations may be proved in disparage- 
ment of the title inferred from possession and use. 

3. Where two parties are in possession of land, the possession in law 
follows the title. 

6. Declarations made in the absence of the party to be prejudiced 
by them are not admissible as against such party. 

(hVpemer v. White, 1 Ired., 236; N~el ton  v. Hampto12, G Ired., 21G: 
Nice v. Cox, 12 Ired., 313; h7krby v. Xasten, 70 N. C. ,' 540 ; Yates v. 
Yates, $6 N.  C., 112 ; Billiard v. Phillips, 81 N. C., 99 ; lioberts v 
Roberts, 82 N .  C., 29 ; Bzctl$ v. Lunsford, 8 Ired., 318; SWuitesidrs 
v. Twilty, Ib. ,  431; h' t~nus v. Rrmt7s7ey, 73 K. C., 59, cited and 
approved). 

EJECTMEST tried at Spring Term, i S S 4 ,  of ?JEW I~AKOVEK 
~ u ~ e s i o r  Court, before Shepherd, J. 

T h e  plaintiffs claimed the locus in yuo as the  heirs-at law 
of one George Gadsby, and  i t  was conceded tha t  they mere 
his heirs-at-law. T h e  defendants claimed under  a deed 
dated t l ~ e  7th of November, 1830,  esecuted to defendant 
El izabet l~ by tile said George Gadsbj .  T h e  facts appear in  
the opinion. 

There  was a judgment iu  favor of the  defendants, and the  
plaintiffs appealed from the judgment rendered. 

illessrs. JfacRae & Strange, for plain tiffs. 
?lcssrs. RtrssclE R. Ricnud,  for defendants, 
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SMITH, C. J. Tile deed made on Xovember 7tI1, 1830, by 
George Gadsby, the  former owner, to his sister, the  fcme de- 
fendant, Elizabeth, conveying the lot of land desclibed i n  
the  co~npla in t ,  is impeached by tile plaintiffs, his heirs-at- 
law, and its validity denied upor! the  ground of an  alleged 
want  of legal capacity, or of i l u d ~ ~ e  influeuce exerted over 
an enfeebled lr~irid by the  said Elizabeth. 

Upon the corniug in  of the  auswer denying these charges, 
and upon the  evidence developed upon an ineffectual tr ial  
( in which t h e  jury were discharged) of the  issues then aris- 
ing, the  plaintiffs obtained leave and  filed :in arneucled corn- 
plaint, and  alleged that  the  deed was not executed as  a n  
absolute conveyar~ce upon the consideration recited, but  as a 
mortgage, so intended by the parties, to secure :I loan of 
money advanced by the said *Eiizabelh, aud its registration 
frauclulently suppressed, and  they demand tha t  the  convey- 
ance shall s taad as a security for such sum as  ]nay have 
been loaned, to be ascertained upon an inquiry,  anti tha t  
they be n l lo \~ed  on payment to redeem the premises. 

T h e  matters in controversy were laid before the  jury i n  
the  form of three issues, wl) ic l~,  wit11 the responses, arc  as 
follows : 

1. I s  the  said deed the act and deed of George Gadshy? 
Answer-Yes. 

2. When wns the deed executed'? Answer-Seventh day 
of 'November, 1850. 

3. Did the  said Elizabeth Dyer lend a n y  money to George 
Gadsby, a n d  if  so, horn much, and  was the  deed mentioned 
in  the  pleadings given to secure the  said loan :is t11e con- 
sideration therefor? Answer-She did not loan 11iln ally 
money. 

Upon the  trial  and  before the examination of the  said 
Elizabeth, who testified on her own behalf, the  plaintiff i n -  
troduced one George Lamb, and  proposed to prove by Ilim, 
that  he  was exatnilred as  a witness on her behalf (on a for- 
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mer  trial) to prove that  betwet11 the years 1850 and  1855, 
the  said George Gadsby offered to sell tlla property i n  dis- 
pute to the  witness, s ta t ing a t  tlie t ime tliot Ile had borrowed 
money from his sister, and  wanted to sell .the lot to raise 
money to pay her  back. 

I t  being c o ~ ~ c e d e d  tha t  botll parties to tlte deed were ill 
actual possession of the  lot w l ~ e l ~  the  declarations are a l -  
leged to have beeti made, the  court refused to hear the  tes- 
tin:ouy, and  the  plaintiffs excepted. 

After the  examination of the  said El~zal,eth, the  same 
evidence was again offered for the  purpose of contradicting 
the plaintiffs' allegiug as  a ground for its admission tlmt 
they had  tilade n o  objectiorl to her  examination. 

T h e  admissibility of these declarations was urged : 
I .  F o r  the  piirposr of estopping the defendants from 

showing the contrary ; 
2. 4 s  made wllile the  declarant remained the owner of 

t h e  lot, tlie estate therein not being divested until  thc  reg- 
istration of the  deed i n  June ,  1856 : and  

S. As to'declarations accompanying a continued and un-  
interrupted possession of the  premises. 

\Ye do  not give our  assent to tlie sufficicucy of any of the  
reaqous assigned in support of the  competel~cy of the  proof. 

1. If the  same testimony, now proposed to be reprodcced, 
had bee11 elicited frorn witnesses produced and examined 
by titc defendants on the present trial, the  defendauts would 
not bc ?stopped from sl~o\ving,  by others, a, diff'ereut state of 
facts; for the testimony of no one or more witnesses pre- 
cludes t h e  unrty w11o introduces tlleir~ from proving the  
contrarv, :tnd this, ~ ~ o t w i t h s t a n d i n g  the  indirect impeach- 
lnent of their credibility i n  the  repugnance of their evi- 
dence. , This  is not i n  violation of the rule that  sl party 
caniiot discredit his ow11 witness. Spencer v. White, 1 I r e d ,  
236 ; Sheltou v. If impton, G Ired., 816; fIice r. Con., 11 
Tred., 315. 
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Sti l l  less can  sucli n result be ascribed to the  esamit ia t ion  
of a. witness for t h e  defendants on  a former,  who is not  in -  
troduced a t  n subsequerit t r ial ,  where 11e is not  accredited 
;is t ru thful  to the  jury.  

Xor  w:rs the  evidenct. ac i tn iss ib l~  a s  :i dec!arntiori of' t he  
ow~ier. ,  i11ade before 11is c o ~ l v e y a r ~ c e  !lad become eff'ectual 
by registration. I3js tit!e was divested from llie t i m e  o f t h e  
tielivery of tile deed, whcn i t  was subsequently registered, 
n s  effectually as if registered i inmediutely upon tlel.ivery. 

T h e  tliird :lilt1 1a.t gro:lncl u p ! )  rvliicli its r e c ~ p t i o l ~  i s  
based is equally un tenztble. 

Ti le  plaintiff's a re  not i m p e n c l ~ i n g  credi tors ;  arid tlcclara- 
tions rnatlc after :L c:)nveya!lce arid wit11 nncl~atigctl  posses- 
si'o11 have  on ly  b x ~ i  received to prove fruurl ill t he  m a k i n g  
of t h e  deed,  which t h e  li<>irc-at-law arc  ]lot perixittetl to 
allow ; Tor they  can only  s l ~ o w  frand pr:wticed ilpoli h im,  br 
u n d u e  i~ifluellce exercised i n  bringing abou t  t l ~ e  execution,  
not f r aud  jntentied to be perpetrated 1,. l~ i rnsel f ;  o r ,  s n c h  
tfec1ar:itioiis m a y  be usec? iii d isp;~ragemerl t  r.lf t he  title to 
be inferred from possessio~i ant3 use. I<irh!j Y. J!crsfu~, 70 
S. C., 540 : Fates v. l h k s ,  76 S. C . ,  142 : Ilillic~i t l  i.. Pl'riliips, 
S1 S. C . ,  99 : l tobcrts v. Robelds, 53 S. C. ,  29. 

B u t  t11e cnse states t11:it ho!li parties to the  t l  :vt.r.c. i i ~  act-  
ua l  occup:ition of the  ~)rer:iises. T h e  pos:essio!i w o u l d  i t i  l a w  
follow tile title, ;i~iti be ntljudged to be iil t l le~fe?~lciieL!:itiant,  
-o t h a t  t h e  cnse is not one  i n  whit11 a 11,irty 11:i~ conve>ed 
his  l and  a l ~ d  retains nosscqsion a s  before 

T h e  \ubseciuent ofrer to prove t h e  former testimony was 
also properly refused T h e  j ' t . 7 7 7 ~  defendant k t  as  not  preserl t 
when the  d e c l a r a t ~ o ~ i s  n e w  alleged to liave beeii made  by 
t h e  deceased, so as ]lot to he supposed to have acquiesced i n  
what was said by silence, a n d  in  th i s  aspect she  canno t  be 
prejudiced by t11e utternuces of h e r  brother. Kor  does i t  
,ippear wha t  whs the  testimony of herself wl~ic l l  t h i s  proof 
woulcl contradict  or  cfisparage. JVe cannot  see a n y  conflict 
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between their  statemente, and  uu!ess i t  should appear,  we  
cannot  discover a n y  error in  the  exclusion. 

It is the  duty of the appellant who complains of the re- 
jection of evidence to show its pertinency and  bearing, in  
order tha t  i t  may be seen that  error has been committed. 
S1121ij r. Lumford, S Ired ., 318 ; TVl~iicsides v. Ticitty, Ib., 421 ; 
Stram r. Bendsley, '70 N. C' , 59. 

T h e  other defects pointed o u t  in the  n r g u ~ n e n t  for the 
appellee, and the  i n s u f i c i e ~ ~ c y  of' the allegations i n  the 
complaint, in showing :t cause of actiou, we do not  deem 
necessary to consider, since we find no error in  the  rulings 
of which the  plai~lt iffs can comp!ain, a n d  our  a1firrnation of 
the  judgment  clisposes of  the  case. 

No error.  Affi ri:-?d. 

*E. B. STAMPS. Trustee. I-. Ci. i\l '>OOLEk- and others. 

Landlord and Teenun&-Lease, p~ovisios~ of- Contract-Eqvitjy, 

yelief h y  - Agency. 

I. A lease provided that, in case the lessee quit the premises during 
the term, or failed to pay the rent reserved, theimprovements put 
on the premises by the lessee should become the absolute property 
of the lessor; and also, that  a t  the expiration of the term the 
lessea should have the right to remove all the irnprove~nents put 
u p  by him upon complying with all the terms of the lease. The 
lessee failed to  pay rent, and the lessor entered and took posses- 
sion of the improvements; Held, in a n  action by the lessee for a 
violation of the provision allowing the removal of the improve- 

*Mr. Justice MERHIMON having been of counsel did not sit on the 
hearing of this case. 
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~nents, that he could not recover. A party exercising a legal 
right under a contract cannos be subjected to an action for darn- 
ages for asserting it. 

2. Equity never relieves against a penalty for the purpose of allow- 
ing an action for damages; so, in this case, if the forfeiture of the 
improvements be a penalty, equity will only relieve to the extent 
of allowing the lessee to remove them. 

2. Where a pasky contracts as "agent" without disclosing his prin- 
cipal, yucmre, whether it is not, his personal undertaking and to 
be so construed, although a jury find that he contracted as agent 
and not as principal. 

CIVIL ACTIOX, tried a t  Fall Terrn, 1881, of WAKE Supe- 
rior Court, before Gudger, .T 

The  action is to recover the value of certain improve- 
ments pu t  upt)n a lot in the city of Raleigh. 

Verdict and  judgri~ent for plaintifr, appeal by defendants. 

Messrs. Reude, Busbee &- Busbee, ,I JV. Himdale, It. T. GI ay 

and  John Devereux, Jr., for plaintiff. 
Messrs. Pace & Holding, Ful le~  & Snow an tl E. C. Smith, for 

defendants. 

SMITH, C. J. The  defendants, owners of a lot i n  the  city 
of Raleigh, on September l l t h ,  1876, entered into an agree- 
ment wit11 'I'imothy I?. Lee, who affixes tlle word "agent"  to 
his name i n  the beginning, and  to his signature a t  the end 
of the  ilistrument without further designation, for a lease of 
the lot for the  term of five years, beginning on the first day 
of tile next month, a t  an  annual rent of $325, equal parts 
whereof were to be paid by the lessee a t  the end of each 
month, as i t  became due. The lessee contracts to surrender 
the premises to the  lessors, defendants in this action, a t  the  
expiration of the term upon failure to pay the stipulated 
rent, in as good condition as when Ile enters into possession, 
to pay any excess of tax that  may thereafter be levied over 



315 IS THE SUPREME COURT. 

tha t  levied 111 1876; and further,  .. that all itnprovements 
he, the  said T. F. Lee, shall  make  or put ,  or cause to be p u t  
on said lot or j t r~per ty ,  shall  be bound for the  payment of 
relit and taxes as above, with no rigllt of said T. I?. Lee t c  
remove any  of' the said ~ n ~ p r o i - e m e n t s  from tiie premises, on 
his failure to pay us above, ail of' which s l ~ a l l  t)eco~ne the  
property of the  said Freeman a n d  Cooluj, upon the said T 
I?. Lee's f:iilillg to c o ~ r ~ p l y  wit11 the  requirements of' tllis 
lease." 

r 7 I h e  a g t e e m ~ n t  after p r o v l d ~ n g  for tiie restoration of pos- 
sessio~i upon  the lessce's neglect to pay the relit a n d  excess 
i n  taxes, or his committing waste on  the  p re ln i se~ ,  con-  
tains t h i i  iurt!ier clause: 

" I t  is further understood nlid t~greed that  the  said T. F. 
Lee shall  liavc. t h e  r ight  to remove such improvements a i  
h e  may 1)ut 011 said property : ~ t  the espiration of the lexje, 
a n d  his colvplying iul!y with t h e  terms of the  lease; p,.o- 
t ided, hozccr~r,  that 110 i ~ n p r o v e u ~ e n t s  shall  be r e ~ o v e d  whic l~  
would iqjure  by sucll removal the  property as it was Liefort 
such iml)roveine~itt  \vc2re made:  and prozidetl  f t i ~ t l ~ c / ;  tha t  
a l l  the  improve~neiits tlie said T. 17. Lee shall put on  said 
lot a n d  property s l ~ a l l  be and become the full and absolute 
property of the  said Freeman and  Cooley, 5houltl the silid 
Lee q u i t  the  prkmises llefore the  expiration of the  lease." 

" I t  is further understood an t i  agreetl tha t  (luring t h e  
l e a ~ e  the said Lee shall have 110 right to remove any  i m -  
provements put on  said premises without conser~t of tiie 
parties of the first par t  (the lessors) obtained in  writing." 

T h e  other plovisions of the  agreemerit are  not material 
to the  consideration of the  matters involved i n  tile appeal. 

Under this arrangement Lee took possession of the lot, 
m d ,  while using it, added to the  capacity of the  building, 
enlarging i t  from four to eleven rooms and made other i m -  
provements of considerable value, wheu after several years' 
occupatio~l h e  surrendered the lot to C. L. Har r i s  for the 



OCTOBER TERM, 1884. 319 

wife of said Lee and in the spring of 1881 left the state for 
New Mexico. Rent was paid u p  to Ju ly  of that  year, since 
which none had been paid, when the  defendants i n  sum- 
lnary proceedings against Lee, then absent, recovered judg- 
m m t  and  under :I writ of possession re-entered upon the 
lot, on the  last day of September. On  the same day a ten- 
der in  writing was rnade by the attorney of the lessee, and 
a demand tnade for the return of possessiurl in order that  in a 
reasonable time thereafter the structures erectcd by the lessee 
:night be taken away, he, the attorney, having tLen in gold 
coin a sum sufficient to discharge all due from the lessee. 

T h e  offer was declined, aceompatlied with the require- 
ment  for a s~lrrender  of the premises for the purposes afore- 
said, but a willingness expressed to accepl the rent as a 
separate proposition. 

Thereupon the present suit was ~nst i tuted for the recov- 
ering in damages the value of the improvements thus ap- 
propriated by the ~essbrs. 

Upon issues submitted to the  jury, they f ind  that  Lee 
executed the  agreement for tlie lease as agent for his wife 
V. B. Lee; that  the rent due was $70.00 an2  tlie clalnages 
sustained by the  lessee in being deprived of the o?portu- 
nity of removing the  improvenlents $1200.00, upon which 
sum is allowed interest from Octobcr l s t ,  1881. 

The  action, as we understand the case made in the com- 
plaint, is brought upon the contract and for a violation of 
that  provision in i t  which gives the right of removal of the 
structures built by or  for the  lessee, under the  conditions 
prescribed, and the damages demanded are for the loss in -  
curred i n  the denial of the right. 

We pretermit an inquiry suggested upon a n  examination 
of the  instrument creating the lease, whether the agreement 
i n  terms and  upon its face does contain the  individual ob- 
ligation of the agent and  so to be construed, notwithstand- 
i n g  the  jury finding ; an? whether, if i n  fact rnade i n  be- 
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half of an  undisclosed p r in ipa l ,  it may not be still treated 
as the persor~al undertaking of the agent, as tlie authorities 
seem to indicate. Story Agency, 267. 

Waiving these difficulties and accepting the agreement as 
that  of the alleged principal and to be binding, i t  is plain 
that the defendants in taking possession, given under the 
sanction of law, have only availed themselves of a right 
reserved iu the coutract to take baok their property ill its 
improved state upon breaches of the imposed conditions. 
The lease has an express provision that the new erections 
put up by tlie lessee, primarily for his own use, sball be 
bound for rents and excess iu  taxes, no right in the 
lessee to remove any of them, " on his failure to pay, as above, 
all of which shall be and become the property of the said Freeman 
and Cooley upon the said T. F. Lee's failing to compl3 with the 
requirenzen2s of this lease," among which is the obligation to 
pay punctually the accruing rents. 

The  lessee did not pay the rents due after .July, and was 
in  consequence ejected on the last day of the term. 

The right to resort to this stringent measure of redress, 
upon breach of the contract is reserved to, and has been 
exercised by the lessors. The  right of removal is not ab- 
solute, but is qualified and can be asserted only on " cotn- 
pliance with the terms of the lease," and hence not open to 
the lessee. 

I t  is difficult to conceive how a party exercising a legal 
right, secured under contract, can be subjected to an  action 
for damages for asserting it. I t  is a contradiction i n  terms 
that a right in the lessee is violated when the owners enter 
upon their lot by virtue of legal process after an  adjudica- 
tion against a party wrongfully holding, and iu conformity 
with the terms of their lease. 

But the plaintiffs contend that this provision that the 
lessors shall have the valuable structures put u p  before 
any  failure to pay the rent, is but a penalty to secure it, 
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against  which equity will give relief, and therefore this 
:tction [nay proceed us i f  i t  was put  out of the way. 

Th i s  may  per l~aps  be regarded as  a forfeiture intended 
only :is :l security to tlle  lessor.^, against  whic l~  t h e  equita- 
ble powers of the conrt  may l)c i~ivolied,  but unt i l  its inter-  
p o s i t i o ~ ~  is asked ill a 1)roper ~~'roceeeding, the  matter remains 
as  a t  law a n d  depends r1po11 legal prirlciples. Cut  a court  
of equity mill not i i~terfere  lor tlle mere purpose of esposing 
u par ty  to a n  action for damages;  nor. until  i t  does so inter-  
fere, can the alleged forfeiture be treated as a nulli ty.  
TVhere applicatioil is addressed to  t l ~ c  equitable jurisdiction 
of the  court for relief a g a i t ~ s t  a penalty o r  forfeiture, which 
i t  is  agairlst conscience t o  enforce, the  means of redress 
a t  law a re  gorle, and the  court undertakes to dispose of t h e  
controversy a n d  d o  justice to both parties, upon principles 
pecular to i ts  own mode of judicial procedure. I t  pu t s  the  
legal obstacle out  of' t l ~ e  way, regards the real purpose of 
a l l  in impostng the penal forfeiture, and  requires both to  
do what they ought  to haye done I n  tlie present case t h e  
tnvoketl interposit io~i would he ~n allowitig further time to 
the  lessee to ruake t l ~ e  separatron and  reinoval o n  his pay- 
ing all tha t  rvas due : nntl, if the removal had become i m -  
practicable, to give hiin ill money the  value of the  privilege 
which had been lost I n  ascertaiuing the amount  of th i s  
soln,  the  inquiry  would be, not how inucll l n  value the  lot 
had been enharlced by the  ~ m p r o r e m e n t s ,  or h o w  great  t h e  
advantage to t l ~ e  owners, but  liow much has the  defendant 
lost i n  being refused nu opportunity to sever, a n d  remove 
them on the  terrns rner~tior~ed in the contract. 

The  s u g g e s t i o ~ ~  is a riovel one tha t  because the  forfeiture, 
if indeed i t  be :L mere forfeiture, is one wl~icll  a court  of 
equity,  mile11 asked, woultl g ive  relief against, i t  m a y  be 
regarded as  pu t  out  of the way a ~ t d  so admi t  n recovery i n  
damages for ail ac t  lawfully done under  the  contract. 

It may be tha t  the form of the complaint [nay admi t  of 
2 1 
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WILLIAMS 23. CLOUSE. 
-- -- - - 

t h e  measure of relief afforded in equi tyagainst  the  enforce- 
ment  of such a forfeiture, or if not, that  i t  might  be so 
amended as to be snch a11 a p p l i c a t i o ~ .  But  the  cause has  
not beet] prosecuted, as  if seeking such remedy, but  in  the  
form of an  action a t  law, as  for a violated agreement. 

F o r  the erroneous rulings i n  contravention of the law as 
declared in  this opinion, the  judgi!ient must  be set aside 
arid a new trial ordered, a n d  i t  is so adjudged. Let this be 
certified. 

. Error.  Venire de 7401~0. 

FANPU'IE WILLIAMS and others r. CYNTHIA CLOUSE. 

Judgment--Estoppel o j  Record. 

1. A judgment in a former action, to operate an  estoppel, must be 
between the same parties and directly rest upon the precise issues 
and matters in difference in the second action. Temple 1,. Wil- 
liams, cwte 82 (3). 

2. A rule which declares that a judgment is conclusive of every 
thing that mig7lt have been litigated in the action must be inter- 
preted as applying only to the particular issue or matter actuallg 
determined therein. 

(Baird v. R a i d ,  1 Dev. & Bat. Eq., 524; A ~ m f i e l d  v. Noore, Busb., 
157. cited and approved.) 

CIVIL ACTION, tried at Spring Term,  1884, of DAVIII: 
Superior Court, before Gilmer, J. 

I t  appears tha t  the  plaintiff, Fanriie Williams, and t h e  
defendant a n d  IT. C. Eccles formed a partnership for t h e  
purpose of keeping a hotel i n  the  town of Charlotte, i n  this  
state, to continue from the  1st day  of January ,  1870, for 
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for tha t  length of time. 
I t  is alleged by the plaintiff that  the business affairs of 

that  partnership were settled so far as the defendant was 
interested, except that she (the defendant) received from the 
partnership i n  ths  years 1870, 1871 and 1872 $1,984.06, 
while the plaintiff received the sum of $305.45, and that  
H. C. Eccles transferred all his interest in t he  accounts of 
the  partnership to the plaintiff, aud  that  she has requested 
the defendant to pay to her the sum of money due her on 
account of the difference between the sum of $1,984.06 and 
the  sum of $305.43, which the defendant refused to do, and 
tlie plaintiff demanded j~ idgmen t  for $1,258 30, wit!] inter- 
est thereon from January let,  1873. 

The  defendant denies tile material allegations in  the corn- 
plaint,  arid insists that  tliis action ought to be brought, if 
a t  all, to settle the partnership affairs, and cannot be main- 
tained as to a sir~gle item incident to such settlement.. The 
defendant pleads the statute of limitations, and further, that 
tlre partnership expired by its own lirnitatic~n, and  that  all 
its business affairs vere  settled and closed as between the 
several partners in an  action for that  purpose i n  the supe- 
rior court of the county of Davie, on the  15th of March, 
18'73, and  afterwards lernoved to the superior court of the 
county of Rowan, a r ~ d  determined in  that  cocrt, and tha t  
the  judgment  in  that action estops the plaintiff to make 
the  claim alleged ill her complaint, or  any claim whatso- 
ever i n  respect to the  partnership matters. 

On tlie trial the defendant put  in  evidence a transcript 
of tlie record in the action determined i n  the superior court 
of Rowan county, fronl which i t  appears that Charles Price 
and  Fannie  Williams, (the plaintiff i n  this action) arid the 
p e s e n t  defendant, brought their action agaiilst the said 
H. C. Eccles, alleging the said partnership, its terms, the 
manner  of conducting the busiuess of the same;  that  the 
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said Eccles was the  chief manager ;  tha t  certain contribu- 
tions of money were to be made by each par tner ;  tha t  cer- 
tain vontributions were made ; that  the  defendant Eccles 
had mismanaged the business and  damages had thereby 
been sustained by the  partnership; tha t  i t  did a large and 
flourishing business most of the  time, realizing large profits. 
which the  said defendant received, k c . ;  a n d  demanding 
judgment ,  " tha t  an  accou:!t be take11 of said partnership 
busir~ess and  of all  moneys arising t l~erefrom, which have 
or ought  to have bee11 received by the defendant, and  that  
if upon taking this  accoul~ t  i t  sl~oultf be ascertained tha t  
net profits have been wade  from such business, t h e  defend- 
a n t  shall be adjudged to pay plaintifl; their  proportion 
thereof, to whicil they a re  entitled unde t  t !~e  terms of the 
partnership aforesaid." 

T h e  defendant i n  that  action (Eccles) denied that  the  
said E. 1). Hampton,  rnhol~i the  said Price represented as 
assignee, was a partner as alleged in  the  complaint, but  11e 
admitted tha t  himself and Fanriie 1\7illiams a n d  Cynthia 
Clouse composed the  partnership; 11e admitted many  of 
the  allegations in  the  complaint, an4  denied others, and 
alleged a n  accounting and a final settlement tileretofore of 
the  affair? of the  partnership, and pleaded the same. 

I t  further appeared from tha t  record tllat there was a 
motion for a reference for a n  account of the  partnership 
dealings, bu t  Lhe moticn was "allowed only as to the  list of 
notes a n d  accounts, alleged by defendant Eccles to have 
been left i n  his hands on the settlement set u p  by him,  and 
s notion refused as lo a general a c c x ~ n t  on a u y  matters pre- 
ceding the  alleged settlement." 

From so much of this  order as  refused a general account, 
the  plaintiffs took a n  appeal to tbe  suprerne court, and that  
court held there was error, and tha t  n o  account could be 
ordered until  the  issue raised by the  pleadings as to the  
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d l e g e d  se t t lemeut  s1:ould be tried. Price v. Eccles, 73 ;:. 
C ,  162. 

After t l i r t ,  " under  :i compromise between t h e  part ies in  
tliis s u ~ t ,  a n d  i n  Wo. 35, same  plaintiffs agains t  R. M. Ontes 
arid otliers, embraciffg a l l  matters between said par t ies ;  
~t is now, o n  rnotiol~ of W. H. Bailey, counsel for plaintiff's, 
adjudged that plaintiffs Charles Price, assignee, Cyn th ia  
Clonse a n d  F a n n i e  Will iams, recover of t h e  defendant,  H. 
C. Eccles, two hundred  autl  fifty.five dollars, a n d  t h a t  each 
party 1)ay his  ow11 costs i n  this cause a n d  in N3. 35, to be 
tnsed by t h e  clerk." T h i s  was tlie f inal  j u d g m e n t  i n  tha t  
zctioll 

I t  appears t h a t  E. D Hatnptou was not  a member of t h e  
p a r t l ~ r r s l ~ i l ) ,  a n d  so, t ha t  ne i ther  hilnself n o r  thesa id  Charles 
Price was a proper par ty  to t h e  action above referred to. 

Tliere was evidencs t end ing  to show n settlelrient of t h e  
parttiership matters before t h e  action above ment ioned,  a n d  
likewise evidence t e n d i n g  to show t h a t  such sett lement was 
only  partial. 

Tlie court  ittti1n:ited t h e  op in lo r~  t h a t  t h e  plaintifT ill t l~ i l ;  
cn,ise could not ~ n a i n t a i i i  h e r  action, t l~ereupor i  she  excepted 
a n d  s u b t n ~ t t e d  to a nonsuit .  a ~ i d  appvaIed 

AIISKKIMOS, J., after st ; l t iug tlie c'lse. I t ' w r m s  tha t  tlie 
cour t  below b ~ s e d  i t s  ~ ~ i t i r n a t i o n  tltat ttie p1:ilntiff c1ult3 ~ o t  
sustaiu lter action u p 1 1  t h e  groutid t h a t  t h e  judginent  111 

t l i r  : t c t ~ o ~ j  t letermirie~l in the  superior w a r t  of Rowan 
county ,  wherein sltc a n d  t h e  present deferidant were p la in-  
tiffs. a n d  H. C. Eccles wasdefendarit, operates as an estoppel 
o f  record n1)on ller :is to her  present nllegetl cause of ection.  
At  tllr argnrnpnt,  we were rnnvli iric~li~ietl to th ink so, b u t  a 
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careful examination of the  record in  that  actioli leads us to  
a different conclusion. 

I t  is true, the action referred to was brought for the pur -  
pose of settling the affairs of the partnership as between 
the several partners. This appears 'from the allegations 
and scope of the complaint, and also from the demand 
therein for judgment,, and  as well from the motion for t he  
reference and a gerleral account, which the court refused to 
grant .  But the present plaintiff and defendant, both plain- 
tiffs i n  that  action, alleged specially, that  the defendant 
therein, their co-partner, H. C. Eccles, had chiefly man- 
aged the business of the partnership, received the receipts 
and  income thereof, and ,  in  some respects, inismanaged its 
business, whereby i t  had been enda~naged ;  and one pur- 
pose of the action was to compel him to account to the 
plaintiffs in that  action specially, as well ns t l ~ e  general 
purpose thereof to corn pel a general account and settlement 
inter partes. The record in that  action shows, that IJO refer- 
ence for an  account therein was made; that  no account was 
taken : that  there was no accounting or settlement between 
the  plaintiffs themselves; a n d  i t  also appears therein that  
the defendant Eccles alleged i n  his answer, as matter of de- 
fence, that  there had been a settlement of the partnership 
affairs before that  actiorl was begun, and  i t  further appears 
that  h e  agreed, as the result of a compromise, to pay the 
plaintiffs the sum of $255, i n  order (as lle testified i n  this 
action) to rid himself of the  action and  all further liability 
and annoyance on account of the partnersl~ip. H e  con- 
sented that  a judgment might  be entered against him for 
that  sum in  favor of the plaintiffs; such judgment was 
entered, and thus the action term iuated. 

Now, it  cannot be questioned, that  where a matter of liti- 
gation between two or more parties has been duly settled 
by a judgment or decree i n  a u  action properly instituted by 
one of szch parties against the other, that  sush judgment 



or decree operates as a a  estoppel of record upon such par- 
ties and  their privies, whenever the same matter shall be 
called i n  question in any  subsequent litigation. As to all 
material allegations of the record upon which issue llas been 
taken and found, and'all matters settled and embraced by 
the final judgment or decree between the parties to the ac- 
tion, the record is conclusive upon them, according to its 
legal force and effect, and operites to estop them from again 
litigating the same fact or matter, so deterpiin.ed. As for 
example, if a fact be agreed upon by the parties to an action 
and  this be entered of record, or a fact be found by verdict, 
and  the court takes action therein aud  pronounces judgment 
or  a decree, neither of the parties can ever afterwards deny 
that  fact, so long as the judgment or decree rema; ,ns unre- 
versed. The  doctrine of estoppel is essential i n  the admin- 
istration of justice: without it, there would be no stability 
in judicial proceedings, no end of litigating the sari;e cause 
of action, and  there would be universal confusion and dis- 
trust. 

Rut the judgment or decree, to have such effect, n u s t  be 
direct, and rest upon the precise issues and ~nat te rs  litigated 
and  settled. 

If i t  appear on the face of the record, that the main pur- 
pose of the act io~l  was not tried or passed upon, and that 
the judgment does n o t  embrace it i n  terms or by neeessary 
implication, as to such matters there can be no estoppel. 
It is indeed, sometimes vaguely said thnt tt judgment or 
decree is conclusive of  every thing that  might have been 
litigfited and settled i n  the action, but this statement is far 
too broad, unless it he taken as applying to the particular 
issue or matter actually litigated and determined, and such 
matters and things necessarily implied by thern. Baird v. 
Baird, 1 Dev. & Bat., 524;  Arrnfield v. Moore, Busb., 157 ; 
Temple r. IVilliams, ante 82;  Russell v. Place, 94 U. S. Rep., 
GO6 ; 2 Smith I,. C., 573, (4 Am. Ed.) Big. on Estoppel, 103. 
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I t  a1)pears from tlie record pleaded as a:] estoppel, t ha t  
Eccles gave  t h e  plaintiff a n d  defendant in  th i s  action (his 
co-partners) a judgment  for $253.08, to relieve arid dis 
ellarge h im from all  furtliet ]lability to account  to them 
a s  the i r  co-partner,  and tilis W;IS tlle otlly ma t t e r  settled by 
the  judgment ,  ant1 so to tha t  mat ter  i t  operates a s  at] estop- 
pel upon t h e  plaintiff ant1 defendant in tlils a c t i o n ;  b u t  
t h a t  j udgment  does not l,ur'port t o  !]are beell a sett lement 
of tlie r ights  of tlie plaiutiff-; it1 t h e  actlon ill wllicll i t  was 
g ioeu,  a s  bet~veen tllernselves. T h e y  did no t  :iccount with 
each other  a s  partners o r  otllerwise Ant3 i t  seeins t h a t  a s  
to tllemselves, t h e  action wns [,racticdlly nbalidoned. T h e  
j u d g m e n t  tlierefore does not cc)uclude t h e  plaiutiff it] favor 
of t h e  defeudant  in  th i s  nctioii a s  t o  tlle part t lership affalrs. 

T h e  a l legat io~ls  of the  cornplaint  a re  vague a ~ ~ d  unsatis-  
factory. T h e y  ough t  to be made  wit11 mucll precision. I t  
may  be, a s  is ~ t n ~ ~ e r f ' e c t l y  al leged,  t l r ~ t  t h e  plaintif l 'aud de- 
fend:int ~ e t t l e d  tile par tnership  nccoyn ls, ns between t h e m -  
selves, except as to t h e  s ingle  itel11 ~nen t io~ lec l  i n  t h e  com- 
p la in t ;  o r  i t  m a y  he, t!~at  a s  to this,  tlie plaintiff 's detnand 
is  barred by t h e  statute of l imitat ion ; o r  i t  m a y  be, t h a t  
tlie plaintif-f a n d  defendant  hcve  not  settled t h e  partnersl i ip 
affairs as between t l~e~n:elves,  t h e  o ther  pa r tne r  Eccles I l i~r-  

illg 1)urcl:ased from then] h is  acquit tance i n  t h a t  respect. 
A s  there  was n o  estoppel, t he  action ough t  t o  11avc. heell 
t r ied upon i ts  ~ u e r i t s ,  a p a r t  from t h a t  supposed defence 

T h e r e  is erior.  Thc  judgment  of ilonsuit nlust  be bet 
itside) t h e  action rt instated,  a n d  furtlier proceedings I ~ a d  
therein according to law. Let  th is  opinioli be  certified to 
t h e  superior court. I t  is so  ordered. 

Error .  Reversed. 
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'CBl'HABISE (+. SHELTON V. SARAH L. SHHLTOX. 

The ruling in saiue case S!) N. C.. 183, approved, to the effect that  
where a judge goes out of office before settling a case on appeal, :L 

new trial will be awarded unless the parties afterwards agree upon 
:t statement of the case. 

EJECTJJEST tried a t  Spr ing  Term,  1582, of CIIEROKEE SU- 
perior ('out?, below Gillium, J. 

S I ,  J .  . Judgn~en t was rendered i n  the  superior court 
i n  behalf of the  defendant, a n d  the case was brought to this 
court a t  (Jctober term,  3852, by the appeal of the  plaintiff. 
Ant1 a t  February tt'rm, 1SS3, a, petition for n writ of certio- 
m1.i W;IS filed 1)y t l ~ e  u!11~Ilant,  based upou Iier afiitiavit, set- 
t ing fort11 tiic grouiitls of t l ~ e  application. Upon the  liear- 
iug of tlie p t i t i o t ~  a t  October term, 1383, tllis court  made 
the f n l l o w i ~ ~ g  ortler : 

."l'I~e facts tlisolostvl ~ I I  the  affidavit of the  plaintiff's 
counsel, to ~ v h i c l ~  no o p p o s i ~ ~ g  evidence is orered, are,  t l ~ a t  
separate statements of the  case on ;~ppe:tl, prepared for tlle 
resltwtive parties, were delivered to tile judge who tried the  
cause for his adjustment of the  differences between them. 
I-Ie transmitted to the  clerk a statement of his own, ornit- 
t ing  oue or more of the appellant's exceptions to the rulings 
which were intended to be brought u p  for review, witliout 
giviug notice to the  parties or affording them a n  opportu- 

,Mr. Justice MERKIMOE having been of counsel did not sit on the 
hearing of this case. 
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ni ty  of being heard before his  final action. T h e  retirement 
of t h e  judge from office prevents the  perfecting the  appeal 
i n  t h e  mode prescribed by the  statute, a n d  would, i n  t h e  
absence of a n y  case, render unavoidable t h e  award of a new 
trial. Th is  necessity may be avoided by tlie appellee's as- 
sent to the  filing of the  appellant's case, as part  of the  rec- 
ord, and  the appeal then heard upon it. We therefore 
g r a n t  the  application for the  wr i t  of certiomri,  to t l ~ e  end 
t h a t  an  opportunity may t e  afforded to the parties to fiie 
the  apliellant's case, without addition or change, to come 
with the  record, i n  response to the  requirements of t h e  
writ, and this can only be with the  assent of the  appellee. 
Let the  writ issue as praykd for on the  terms prescribed b ~ -  
law." 

r 7  1 he writ of certiorari was accordingly issued to the clerk 
of the  superior court of Cherokee county, who a t  the  Febru- 
a r y  term of this court, tnade return of said writ, as follows: 

"Catharine G. Shelton 2.. Sap11 L. Shelton ": 
', I n  obedience to :in order ~ s s u e d  from the  supreme court 

of North Carolina in  the  above entitled cause, I have noti- 
fied the  parties in said cause, and the defendant objected to 
a n y  amendment  or change of the  record, as the  transcript 
heretofore s e ~ i t  up to the  supreme court iq a t rue  and  com- 
plete record of said cause us appears of record i n  this office. 
February l a t h ,  1SS4." (Signed by the clerk). 

As the  defendant has declined to accept the terms offered 
in t h e  order grant ing the writ of certiorari, a new trial  i s  
awarded. Th is  rnust therefore be certified to the  superior 
court of Cherokee county, tha t  a uew trial msy  be had.  

Venire cle noto.  
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J. A. YOUNT v. FRANK MILLER. 

Presumption of Grant-Lapse of time and acquiescence of adverse 
parties &upply 10sl records i n  nzaki?/g up title- 

Evidence-Dower. 

1. A party who relies on thirty years' adverse possession to presume 
a grant, is not bound to show that he and those under whom he 
claims held the possession and claimed the land up to visible 
boundaries, under the law as it existed when this action was 
brought. 

2. The title to  a widow's dower 'cannot be established by showing 
merely a n  entry on the docket and the report of a jury. But 
where the original papers in the proceeding for dower are proved 
to  be lost, par01 proof of their contents is admissible, in aid of her 
title; and the defects in the record are supplied by the presump- 
tion arising from the long possession (here thirty-six years) by the 
widow of the land described in the report, accompanied by the 
acquiescence of the heirg-at-law ; and every matter connected 
therewith that  can be reasonably presumed, has the force and 
effect of proof. 

3. A long acquiescence of adverst parties in the possession of land 
by another, will warrant the court in assuming the existence and 
loss of record-links in making up his title, the lapse of time vary- 
ing with the conditions under which the records were kept and 
the casualties to which they were exposed. 

EJECTMENT tried a t  Fall Term, 1884, of CATAWBA Supe- 
rior Court, before Giln~er, J. 

On the trial the plaintiff' introduced one Little as a wit- 
ness, and banded h i n ~  the plat made by the surveyor, aud 
asked him if he was acquaintecl wit11 the land represented 
therein. H e  testified he  was well acquainted with all the 
land, and had been for forty or fifty years; that  when he 
first knew the land Frederick Rope was in possession, and 
after him,  John Toun t  succeeded to the possession fifken 
or  twenty years before his death ; and that  John Yount held 
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1a11cl all arouuci th&e lands ,  a110 Joslrua A. Y o u n t ,  t h e  p la in-  
tiff; went  in to  possession of t i  ])art  thereof as t h e  hei r  of 
Jolln y o u n t ;  a n d  t h a t  Lafayette Y n u n t  was nrl lreir of Joi111 
Y o u l ~ t  a n d  inher i ted  t h e  [,at t clairnetl by defendant.  

T h e  1)1:11ntiff proved by M. 0. S l~e r r i l l ,  former clerk of 
t h e  court  of pleas a n d  quar ter  sessions, t l ~ a t  t h e  original  
pa1,ers i n  thccase  of Elizalictir T o u n t ,  widow of J o h n Y o u u t ,  
fhr dower, agains t  t h e  l ~ e i r s  of J o h n  Youllt, had  bee11 
st.a:c.l~ed for Ly I ~ i w ,  311d were lost 

'Slle ~plaintiff t l ~ e n ,  under  object lo^^ by t l ~ e  defendant,  of- 
fered iir evidence tile records of t h e  mluu te  docket of the  
court  of pleas a n d  qua r t e r  sessions, .rz hie11 were as follows 

" dr iginal  order,  J u n e ,  1844 : Elizabeth Y o u n t ,  Ex-partc- 
Petition for tlower-The clerk is appointed gua rd ian  pen- 
tlelrlc lite for t h e  ruinor I ~ e ~ r s  of Jo111r Y o r ~ n t ,  deceased ; ac- 
k l~owledges  service of petition." 

" December term,  18-14 : Elizabeth I ' o u r ~ t  a p l l i s t  t l ~ c  
lieirs a t  law of J o h n  Yocrlt-Petitior for dower-Report 
filed alitl cwnfirmed." 

r l 1 he report  alleged to h a r e  been filed, ant1 liot tllsputed, 
W A S  t i le l~  1)10d~iced,  signed hy  twelve jurors,  wllo allotterl 
to tile 1.i 111ow four hundred  :~ritl fifty-four acres a n d  a qua r -  
t e ~  ot' tile l'i~itl of J o h ~  y o ~ : ~ t ,  claimed LO cover t h e  Iocrts i r r  
quo 

'l'l~c l ) ~ e : ~ m t ) l e , ~ o  tile report  t ra i  .is fo l lons :  ' \Ye, t h e  U I I -  
tler-lgiletl jurors at tendcd a t  t h e  I1ouse of I':ll~,ibeth y o u ~ i t ,  
\vldo\r, ( 1 1 1  tlie ?tit11 d a y  of August ,  1844, a ~ ~ d  being legall? 
: i ~ a l ~ f i e t l ,  111oceedetl to lay  off aud  allot  to Elizabeth 'i-ourlt, 
\i-~cio\\., I ~ e r  t l o \ ~ c r  a n d  th i rd  interest 111 t h e  l ands  of J~ I I I I  
l 'ouiit,  tlecetsetl. Irer l i u s b a ~ ~ d . "  

Tile p l a in t~ f f  proved b? t h e  witries; Lit t le,  t l ~ a t  t h e  widow 
E l ~ ~ , ~ t t t t l ~  ivas 111 yossessio~l of tlle land e ~ n b r ~ i c c d  ill t h i i  
I e p i r t  of dower, for th i r ty-s is  o r  thirty-sever1 years,  a n d  
iiietl ill S h y ,  1 S i I ) .  

He also oKered ill evidence the  proceed~ngs  had in tlie 
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superior court of C:ttawba, i l l  a petitton fEled by 1'. 1,. Yount  
and  others, including the  plaintiff n ho were heirs-at-law 
of John  Youfit, against J. 13. A. Yount,  wlio was also one 
of the  c l~i ldren and heirs of J o l ~ n  170unt, for a, partitioil of 
tile land on whicli Elizabetl~ Yount  lived. There was 110 

objection to the  i n t r o d u c t i o ~ ~  of' this evidence. 
Plaintiff '  also offered i n  evideilce a deed from JI, JI. 

Smith a n d  wife, to t!le plaintiff, Joshua. A., dated l l t l l  Sep- 
teinber, lSSi ,  which covered and e rnbrac~d  t l ~ e  portion or 
share allotted to M. XI. Smith and wife in said partition. I t  
was also in  evidence t l ~ a t  Mre. 11. hi .  Stilitll \vas :i daughter  
of J o h n  T o u n  t ,  deceased. 

Plaintiff tlien introduced as :t wituess Lafayette T o u n t ,  
\vim testified tha t  he  was a son of John  Yqunt ,  and tha t  h e  
llad been in possession of the land claimed by defendant 
for twentg-six or twenty-seven years, and tha t  the defend- 
a n t  succeeded him i n  the  possession. 

I n  order to estop the defendant from denying J o h n  
Yount's title, the  piaintiff offered a deed from Lafayette 
Yount  to the defendant, dated St11 September, 1869, which 
said deed t,he defendant claimed covered the locus i ) ~  quo. 

1st Exception. T h e  defelidant x k e d  the court to charge 
that unless the  pl:lintiff and those under whom he  claimed 
have had tlie land sued for, twenty-eight or' thirty jears,  
~ u d e r  known and visible lines and boundaries, the  plaintiff' 
could uot recover. Th is  was refused-the court l ~ o l d i n g  
tha t  thirty gears' actual adverse possession raised a presu m p -  
tion of a grant ,  whether there were visible boundaries o r  
not. To this  the  defendant excepted. 

2nd Xxception. T h e  defendant also asked the court to 
charge tha t  as plaintiff had not  shown that  I~afilyette 
held t h e  land as  lieir-at law of J o h n  Yount,  no  question of 
estoppel arises in  tllis case. T h e  court declined to give t h e  
instruction, and  left i t  to the  jury to say whetller the plain- 
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tiff had  proved tha t  Lafayette had inherited from J o h n  
Yvunt  the  land I n  controversy. Defendant excepted. 

3rd Exception. T h e  defendant also asked the court  to 
charge the  jury that  as  the  proceedings for partition of land 
whic11 the plaintiff claims, (the land in  dispute) show that  
the  plaintiff claims as heir-at-law of Elizabeth Yount,  the  
widow, the defendaut's adverse possession had ripelled into  
a perfect title hcfore the death of Elizabeth Yount.  T h e  
court declined to g ive  the  charge and  defendant excepted. 

T h e  defendant tlisclailned title to all the  land sued for, 
except the locus in quo, aud contended tha t  11e had been in 
the  actual adverse possession of a tract of land covering the  
Zocms iu pro wit11 color of title for twelve gears, and  the 
plailitifl' was thereby harretl oi' a recovery. 

There  waq a verdict for the  plaintifi', a n d  judgmerlt ac- 
cordingly, from whic11 thc defendant appealed. 

Aseic. J. T h e  facts of' this case are  very vagilely a n d  ob- 
scurely presented. Ant1 some of the  i ~ n p o r t n n t  facts of the 
case, we have the opinion, were proved or admitted because 
no  question was raised about thein i n  the  record. For  in- 
stance, we must  take i t  for wanted  tha t  the  land allotted to h 
the  widow for dower aud the  lot assigned to Smith a n d  wife 
i n  t11e partition covered the locus in quo, and also tha t  the  
deed made by Lafayettc Yount  to tile defendant covered the 
same land,  and  that  the defendant was i n  possession when 
the  action was brought.  

Beginning wit11 these assumptions, which we th ink  war- 
r:inted by the record, we proceed to the  consideration of the  
points of lam presented. 

T h e  first instruction asked by the  defendant was prop- 
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erjy refused by the court. There  was no error in the  
charge. As the law stood a t  the  t ime of the  trial  of this 
case, and  as applicable to i t ,  a party,  who relied an  t l ~ i r t y  
years' adrerse  possession to presume a grant ,  was not bound 
to show tha t  he  and those under  whom he claimed had held 
t h e  possession, claiming u p  to visible lines and  boundaries. 
B u t  even if tha t  were so, i t  could n o i  apply to this case; 
for here, i t  was proved thz t  the  land in  controversy had 
been in  the  adverse possession of John  Yount  for fifteen 
years b e f ~ r e  his death, and  in  the  possession of his widow 
for thirty-six or seven years after his  death,  claiming u p  to 
t h e  l ines defined in the  allotment of dower, and  then that 
. Jol~n Y o u n t  had owned t h e  larlds all  around there. 

As to  t h e  second instruction asked, i t  was immaterial  un-  
der  t h e  facts of the case, whether Lafixyette Yount  claitned 
the  land conveyed by h im to the  del'endnnt, by i ~ ~ h e r i t a n c e  
from J o h n  Yount ,  for as the  iand had been held by t h e  
&dow and  J o h n  Yount  sufficiently long to presume a g ran t  
from the  state, the inquiry whether the  defer~dant  was 
estopped to deny the title of John  Y o u l ~ t  became unim- 
portant. B u t  if not so, the  question was very properly lef t  
to the  jury,  who had before thetn the  testimony of the  wit- 
ness Little, who testified that  Lnfilyette Y o u n t  was a n  heir 
of J o l ~ n  Yount ,  and that  he  had inherited the  part  of the 
land clairned by defendant. 

T h e  th i rd  instruction asked mas ra ther  " begging t l ~ e  
question." T h e  court was asked to charge the  ju ry  tha t  as 
t h e  proceedirlgs for partition show t h a t  t h e  plaintiff claims 
t h e  l and  i n  controversy as heir cf Elizabeth Yount ,  the  de- * 
fendact's adverse possession had  ripened into  a perfect title 
before the  death of Elizabeth. But  tile plaintiff in  those 
proceedings did not claim the l a ~ d  as heir of Elizabeth 
Yount. T h e  plaintiff and  the  other petitioners applied as  
tenants i n  common to have partition of t h e  lai?d, not tha t  
belonging to Elizabeth but tha t  on wliich she lived. What, 
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land was t h a t ?  Wlay the land tha t  had belonged to .Jolln 
Yount,  :in6 after his death allotted by a jury of twelve Inen 
to the widow of J o h n  Yount  for her dower. T h e  bare state- 
ment of these facts is sufficient to force any  selrsil~le n ~ i r ~ d  
to the  conclusion that  they were c la i lni~lg tile land :is co- 
tenants by inheritance from John  Yount .  

Th is  brings us to the  only important  question p r e s e ~ ~ t e d  
by the record. T h e  plaintiK insists tha t  as the  widow had 
dower assigned her i n  the  lalld in  controversy, his cause of 
action did not accrue until  after her death in  1570, and  tlle 
defendant contends t,hat the  evidence offered by the plain- 
tiff to establish the  dower of the  widow was insufficient f o ~  
that  purpose, arid tha t  liis :ttlverse possession for more t11a.11 
seven years with coior of tiule barred the recovery of the  
plaintiff. 

These opposite a n d  confiicting contentions of the  parties 
narrows the case down to the question, whekl~er the  evide11c.e 
offered by the  plaintiff was safficient to establisll the fact 
that dower had been :~llotted to the widow, as contended 
by the plailltiff' 

T h e  entry  011 the docket and the report of the  jury, 
standing alone, we do not think sufficient to establish the 
title of the  widow to her dower, for there is no petition 
shown, no  evideuce of LL writ issued to the  sl~erifl'coliltnand- 
i n 9  him to sJtnnloli the  jury,  and  no judgment  confirm- 
ing  the  report of the  jury. B ~ l t  as the papers in  the  case, 
after sea rc l~ ,  are  proved to have bee11 lost, we think parol 
proof is  admissible as secondary evidence ill aid of the  
widow's title, a r d  the defects in  the  record are supplied by 
the p r e s u r ~ ~ p t i o n  arising from the long possession by the  
widow of the  land described in the  report, accompanied by 
the acquiescence of all  the  heirs-at-law of Jo l~r i  Yount.  

I n  Richards v. Elwell, 12 Wright., 361, a case of parol bar- 
gain and  sale of land and  possession for forty years, tile 
court used the  following language : " There is a t ime ~vhe l i  
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the  rule of evidence must  be relaxed ; a n d  if not to be re- 
laxed after forty years, when is i t  to be ?" 

Mr. WI-IARTOS, i n  his  work on Evidence, 9 133-1, after 
treating on the  subject tha t  when a record i s  complete the  
burden of proof is on  the  party by  whom i t  is  assailed, pro- 
ceeds to s a y :  " We have now to advance a step further, a n d  
to consider those titles in  mhicli after a long possessioli i t  is  
discovered ill n iaking uy) the  title that  one of i ts  record- 
l inks  cannot  be found. I s  i t  not likely tha t  such !ink once 
existed b ~ i t  i t  is now lost? T h e  answer to th is  question de- 
pends up011 t!ie degree of care wit11 whicll records a t  tlie 
time u c d e r  co~isideration were kept, a n d  the  casualties to 
ml:icli they were exposed ; atid in  de te rmin i t~g  the  question 
of the evitlence of sucll l ink,  and its  subsequent loss, a very 
i ~ p o r t a i ~ t  point for consideration is the  long acquiescence 
of adverse l)nrties--an :tcquiescelice not probable j f the  
title was bad. IIence i t  is t l in t  the courts h a r e  nssrimetl the  
existerite and loss of sue11 l inks  after a lupsc of time, vary- 
i n g  with t11e conditions under  wl~icll  tlie records were 
placed." 

T h e  record liere was a record of the caoart of pleas ;rl~cl 
quar ter  sessions, wliicb court  was abolished 111 1862, a n d  
i ts  records transferred to tile superior court, where, a s  
records of the  past, i t  was liot to he espected t l ~ e y  would 
receive such care i n  their  preservation :IS the  recortls of t l ~ e  
court i n  w l ~ i c h  the  custodian was tlie clerk. Aiid i t  is  a 
well k r io \ r~ i  fact of judicial history tha t  the  records of 
nearly all  our  courts sufTer~r1 greatly from neglect d u r i n g  
the  n7ar, and  x e r e  besides exposed to the casualties atid 
accidents of that  disturbnucr. 

Mr. ~VIIABTOS, i n  support  of the  principle laid down by 
h i m  as  above, cited nuluerous cases-notably among  them 
a re  the  cases of Bottles v. Ildly, C; Greenleaf Eep.,  143, and  
Freeman v. Thayer,  33 Maine, 7G: 

I n  tlie former case i t  was held that  after the lapse of 
22 
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thirty years the  authority and qualification of an adminis- 
trator were presumed from the  e x i s t e ~ c e  of a n  i n v ~ n t o r y ,  
a sc l~edule  of c l a i ~ n s  filed by him on oath,  a petition pre- 
ferred by hill> to sell t l ~ r  real estate of' the  deceased, witli 
the  certificate of the  judge thereon recognizing h im as ad-  
ministrator, the  probate records and  files of that  period a p -  
pearing to have been loosely kept, and  no other vestige of 
his  appointment having been discovered. And in the  lat-  
ter case, HOWARD, J., spraking for t h e  court, said : " It has 
been deterrnined that  after the  lapse of thi r ty  years from a 
collector's sale of land for taxes, i t  may be preszmed from 
facts and circumstances proved, tha t  the  tax bills, valua- 
tion, warrai~ts ,  notices, kc. ,  were regular ;  tha t  the  assessors 
a n d  collectors were duly chosen a t  legal lrleetings; tha t  the  
collector was sworn ; that  a valuation and  copy of the  assess- 
ment  were returned by the  assessors to the  town clerk, a n d  
tha t  ccery thing which can be thus reasonably and j'airly pre- 
sunzed, may have the force and qfect of proof,'' and for the posi- 
tion h e  cited a number of Engl ish and American decisions. 

Vpon consideration of the  authorities cited bearing up011 
the  facts of th is  case, we are  led to the  conclusion that  there 
was no error and  the judgment  of the  superior court i s  
therefore affirmed. 

No error. AErrned. 

3. W. PARKER and others T. A. T. GRAST and others. 

BnrtXru21tcy-Exectltol-s and Adrnfinistj-ntors-Statlite of Limita- 
tions- Commissions. 

1. A debt provable under the bankrupt act (if not a fiduciary debt) 
is extinguished by the discharge in bankruptcy. 
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2. While an  administrator may or may not plead the statute in bar 
of the recovery of a debt due by his intestate, or retain a debt due 
himself, though barred, for in such case the obligation continues 
and the remedy only is suspended, get he cannot waive the fact of 
the intestate's discharge in bankruptcy, for in that  case the debt 
is extinguished. 

3. An administrator cannot make an extra charge for personal at- 
tention to the  affairs of the estate. Conimissions are allowed for 
this service. 

(TVitl"~e~s v. 8tSti??s07?, 79 W. C., 341; BZL~IIL v. El&?, 73 N. C., 293; 
Knabe v. Hayes, 71 Pr'. C., 109; Kc7~wzu v. Sc7mw, Tay., 125; Momis 
v. Mowis, 1 Jones Eq., 326, cited and approved.) 

CIVIL ACTION, tried up011 exceptions to a referee's report 
a t  Spring Term, 1884, of DAVIE Superior Court, before 
Gilrner, J. 

T h e  action was brought by the plaintiffs as next of kin of 
John  R. Parker, deceased, against the defendants A. T. 
Grant  and  Rebecca Grant  (forlnerly Parker)  and others, 
sureties upon their bond as administrator and adrninistra- 
t r ix  of said deceased. 

T l ~ e  next of kin were B. W. Parker, E. N. Parker, L. F. 
Parker  and the deferldaat Rebecca. Each was entitled to 
one-fourth of the estate. B. W. Parker was entitled how- 
ever to two shares-one in  his own right, and  the other by 
purchase of the share of E. N. Parker. 
L. F. Parker  died, and A. N. Parker is entitled to his 

share as his admi:listratrix. 
The  defendants James A .  Kelly and  J a m e ~  B. Lanier are 

the  sureties on the administration bond of the defendants A. 
T. and  Rebecca Grant. 

Pieadings in  the case were regularly filed, and  at fall 
term, 1881, the case was referred to G. M. Bingham to take 
a n d  state a n  accouut of the administration of the estate of 
said intestate, John R. Parker,  and a report was made ta 
fall term, 1883. 
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The  defendants offered in evidence before the referee, and  
claimed the r ight  to be allowed to retain the following debts 
due to them by their intestate: 

1. A judgment rendered in  Rowan caunty court in  favor 
of T. J. Meroney, plaintiff, against John  R. Parker, defend- 
ant,  a t  May term, 1868, (on the 4th of May, 1868,) for the  
sum of $1,02Cl.15, and costs, of whicll judgment the  de- 
fendant Rebecca claimed to be the owner, but the plaintiffs 
denied she was the owner. Testimony was offered on that  
question by both parties. 

2. The  defendants also claimed to be allowed as a re- 
tainer a n  account due by their intcstatr: to Rebecca, prior 
to the first day of May, 1868. 

The  plaintiffs objected to the allowance of these retainers 
upon the ground tha t  the intestate owed no t l~ ing  to either 
of the  defendants, and  for the further reason that  the  in -  
testate i n  his life-time llad been duly discharged as a n  
adjudicated bankrupt  from all his debts, including the 
aforesaid alleged debts to the tiefcndants. In  support of 
this defence, the plaintiffs ofkrecl in  evidetlce the original 
discharge in  banliruptcy granted to Jolln E. Parker by the 
district court of tbe United States for the Cape Fear  district 
of North Carolina, k,earing date the 9th of July, 1870, by 
which it  :lppeared that  i t  was ordered by thc court that  
John 8. Parker be forever discharged from all  debts and 
claims, which by said act of bankruptcy are made provable 
against his estate, and ivllich existed on the 30th of May, 
1868, n n  which day the petition for adjudication was filed 
by him.  

The referee ruled that  tlle discllarge i n  bankruptcy ope- 
rated a discharge of said judgment and  account, which ex- 
isted prior to the 30th of May, 1868, and  refused to allow 
the  defendants credit a s  retainers for the amount  of the 
same. To this ruling the  defendants filed the following 
exceptions : 
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1. For  tha t  the  referee refused to allow defendants, i n  
accounting with t h e  intestate's estate, the  said judgment.  
2nd which the  referee finds belonged to the defenda~l ts  a t  
the  rendition thereof. 

2 .  For  tha t  the  referee refused to allow the  de fe r~dn i~ t s  
the  value of t l ~ e  various articles of personal property 
claimed by defendant Rebecca to have been retained by 
J o h n  R. Parlier, a t  the  t ime Rebecca rnarriecl and  left h is  
l10usc 

T l ~ e  t lefei~dant Rebecca also claimed to be allowed as  a 
retainer the  sum of th i r ty  dollars for he r  services, while act- 
i n g  as  adminis t ra t r ix  in  t ak ing  care of the  property of her  
intestate for three mouths.  T h e  referee allowed ;his credit 
an11 the plaintiff's excepted. 

H i s  Honor ,  upon the  a r g u m e ~ ~ t  before h im,  overrulecl 
both of the  defendants' exceptions, and  sustained the  ex- 
ception of the plaintif&. Judgment  was accordingly ren-  
dered i n  favor of the  plnintifk and  tlie defendants appealed. 

J l e s s ~ x  Clcrncnt it G a i t l ~ u ,  for plaintif&. 
Mr. J. A. TVillicinzso~r, for defendants. 

Xsrrs, J. T h e  only question presented for our  consider- 
ation by tlie record, is, wlletller there was any  error in  the  
r u l i ~ l g  of t l ~ e  court below in disallowing the exceptions 
taken by the  defendants, and sustaining that  taken by the  
plain tiffi 

T h e  first exception is, t t~ i l t  the  referee refused to allow 
the  defendants to retain the amount  of a judgment  rendered 
i n  tlie court of pleas a n d  quar ter  sessions of Rowan county,  
i n  1SB8, it] favor of T. J. RIeroney against  J o h n  B. Parker  
for 81020.15, which was  roved to belong to the  defzndant 
Rebecca. 

On the  trial before the  referee, the  plaintiffs offered i n  
evidence tlje proceedings in bankruptcy in the  district 
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c o ~ ~ r t  of the United States, bearing date the 9th of July,  
1870, by which i t  was ordered by said court that the said 
John R. Parker be I'orever discharged from all debts aud 
claims, which by the act of bankruptcy are made provable 
against his estate, and wliich existed on the 30th day of 
May, 136s. 

This judgment was a debt provable under tlie bankrupt 
act. It was not a fiduciary debt ;  nor does i t  fall within 
tlie class of any other non.provable debts. And if provable, 
it was a final discharge of Parker from the judgment. 
il'lthers v. Stinso~l, 70 N. C , 3-21 ; Rluin v. Ellis, 73 N. C. 
293 ; Iit~crbe v. H c q e s ,  71 N. C , 109. 

The  defendants' counsel, liowever, contencleil that plead- 
ing bankruptcy was ;i~.alogous to pleading the statute of 
l imitat~ons,  and as no one can plead tlie statute of lirnita- 
tions to a debt due by his intestate but  the nciministrator, 
so no other person could set up  :L defence of a tiixllarge in 
bankruptcy from it debt clue by 11im. Hut the analogy 
does not bold good. I t  is true, the administrator only can 
])lead the  statute in bar o f a  debt due by his intestate (es- 
cept the heir wheu he is sued or another creditor in a cred- 
itol's bill), and he may retain for a debt due to 1:ilnself 
t l ~ o u g ! ~  h r r e d  by the statute of limitations. Williams on 
Eserutors, 693. And the reason is the obljgation contin- 
ues, iind it is only tlie remedy which is suspended by the 
statute, and the administrator may,  if he clioosee, -when 
sued by a creditor waive tlie right of relying upon the stat- 
ute, and pay the debt. And if he may gay the debt to an-  
other when he might have pleaded the statute, the same 
author asks, " why may he not pay himself." 

But a debt discharged in  bankruptcy has no longer any  
legal existence. I t  is extinguished by the discharge ; and 
the only instance in which i t  has been recognized as hav-  
ing  a n y  vitality, is, when after the discharge i t  is held to 
be a sufficient moral consideration to support a promise to 
pay it. 
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B u t  here there was 110 promise made by Parker  to pay 
this  judgment  after his discharge i n  baukruptcy. 

When on the  trial before the  referee t !~e  defendarlts offered 
t h e  Meroney judgment  in  evidence to su1)port :I retaiuer 
for tha t  amount ,  i t  was competent for t h e  plaintiffs to show 
by m y  legitimate evidence that the  debt was not due, a r ~ d  
this they did by showing that  tlre defendants' intestate had 
been discharged i n  bankruptcy. 

T h e  defendants, as the  representatives of Jclln ii. Parker ,  
held his assets iu  trust  for tl~einselves and the  other nes t  
of k i n  of the  intestate, and had no r igh t  to waive tlie fhct 
of h i s  discharge, so a? to rehabilitate the defunct judgment 
and set i t  tip i n  support of a retainer against the  rightfnl 
claims of the other next of kin.  

T h e  reasor;s here given for maintaining the rul ing of 
H i s  Honor  upon the first exception of the  defendants. 
apply with equal force to his rul ing upon their second er;- 
ception, which was founded upon his disallownnca of the 
defendants' account against their intestate. F o r  we are  of 
the  opinion t h a ~  it, l ike the  j u d p e n t ,  was extinguished by 
the discharge i n  bankruptcy ; for " al l  demands against the 
ba:~krupt  for or on aecouut of any  goods or e l~s t t e l s  wrong- 
fully taken o r  withheld by I ~ i m ,  may be proved and a l l o ~ e d  
as debts to the  amount  of tile value of the  property so 
taken or witlilleld, wit11 in te r~s t . "  B u m p  on LZankruptcy, 
192. 

As to the  exceptiot~ taken hy the  plaintif~s,  wl1icI1 was 
sustained by t h e  court, there is n o  error. Cornrnissions are  
allowed to :idministraturs and executors for the  personal 
attention which they devote to the  estate, a n d  they a re  not 
allowed to malie an extra charge for it. A%S%hmo v. Schazc, 
Tay. 125 (76) ; illorris v. illorris, I Jones Eq., 326. 

There  is  no  error. T l ~ e  judgment nf the  superior court 
is affirmed. 

No error. Affirmed. 
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- -. .- -. - 
CAPEHART 2,. DETTRICK. 

-- 

'?ALLBESON CAPEHART T. LOUIS F. UETTRICK.  

illo?*tguge-lio,.eclosur.e Proceecli7lgs-Stat~lle of L,imitations-- 
Proceedings iv renz and  in personanz. 

I. Where a deed of trust, nlacle to  secure a series of notes due a t  
different times, provides that  in default of payment of the same 
or any part thereof a t  maturity, then the whole shall become due 
and payable; I T d t 7 ,  the only el'iect of the provision is to allow 
foreclosure upon a default. the proceeds to  be applied to  all the 
notes a t  once, and not to  start the running of the statute of limi- 
tations, against the notes not due, from the time of such default. 

2, The limitations prescribed for personal actions do not apply to 
the remedy afforded in a court of equity by a foreclosure; 71mcr 
where a debt, ~vl~icl l  is barred by the statute, is secured by a 
mortgage or any collateral ~ecuri ty which is not barred, the 
mortgagee nlay enforce the remedy by foreclosure proceedings, 
or his lien upon the collaterals. 

2. The statute of limitations defeats thc re~uedy but does not dis- 
charge the debt. 

1. In  thls state, a mortgage is not considered as &erely subsidiary 
to the debt, but  is a direct appropriation of property to its pay- 
~uen t ,  and may be enforced by a direct proceeding to  subject the 
property in satisfaction thereof, without reference to  thepersonal 
remedy which is given by the note. 

jJfuq)h,y V. 3feA>i17, 82 N. C., 221; Lewis \ .  M~I)o~rell, 88 N. C. ,  
263, cited, conmlented on and approved.) 

CIVIL ACTIOS, tried o 1 1  exceptions to t; referee's report, a t  
Fall Term, 1SS2, o f  NOXTIIAMPTOX Superior Court, before 
XcI<oy, J. 

This action, originally co:nmenced by Alanson Capeheart 
agaiust Asa Biggs and  Knder Biggs, constituting the  part- 
nership firm of Kader B i g s  c '  Co., was for an  injunction to 
restrain t l l e~n  from making sale under a deed in trust to 

'bMr. Justice &b3XtRIMOX having been of counsel did not sit on 
the hearing of this case. 



OCTOBER TERM, 1884. 345 

secure liis indebtedness to t11e111, a n d  ~neanwhi le  for the  
statement of an  account in  order tha t  the amount  due  be 
ascertained. Tile controversy between these parties has 
been adjusted, and  Louis 17. Dettrick was allowed to inter- 
vene and assert his claims as a creditor of the  said Alanson 
Capeheart, and  his r ight  to enforce the  payment of certaili 
notes executed by James Capehart to his father, the  said 
Alanson Capehart, secured i n  a deed in trust  made by t h e  
former to the  latter, whicli said notes werelleld as  collateral 
secur i t j  for the  i r ~ d e b t e d n e ~ s  of said Alansot; Capehart. 

T h e  subject matter of this superseding and new contro- 
versy introduced by said Dettrick was referred to Spier 
Whitaker, who in  d u e  t ime made liis report, and therein  
from the evidence accompanging, finds the following fact,s : 

On February 11th. 1876, tlie said Dettrick held a n d  
owned five several notes, not under  seal, executed by said 
Alanson Capehart to the  Bradley Fertilizer Company, a n d  
by  i t  transferred, of dates and amounts  and  matur ing as 
follows : 

One, dated on J u n e  30th, 1875, a t  5 montlis, for $GOO 
A second, of same date a t  (i ~nont l is ,  for $GOO. 
h third, dated on J u l y  10th 1875, a t  5 ~ n n : i t l i ~ ,  for $600. 
A fourth, dated on July 20tl1, 1875, :IL 4 ~ ~ i o u t l ~ i ,  for 

$705.GO. 
A fifth, of same date, at  .Y n ~ o n t h s ,  for $600 
On the s a h e  clay this i n d e b t e d ~ ~ e s s  subsistitig, subject 

ouly to a credit of $760.18 paid on the 16th day of Decem- 
ber, 1S75, the  said Alanson Capehart, to secure the same, 
assigned a n d  delivered to said Dettrick fourteen promissory 
notes made by the  said James Capeh:ut tu t l ~ e  assignor, 
Alanson Capehart, of dates maturing, and i n  nmoul~ ts  as  
follows : 

One, dated January  Ist ,  18'76, d u e  a t  one year, for $7,500. 
Six,  of the  same date, d u e  respectively a t  3, 3, 4, 5 ,  C; a n d  - , years, eacl! in  the  sun1 of $5,850. 



346 JN THE SUPREME COITRT 

Seven, of the  same date, d u e  respectively a t  S, 9, 10, 11. 
12, 13 and 14 years, each i n  the  s u m  of $5,300. 

Subsequently the  said Alanson Capehart became fur ther  
indebted to the  said Dettrick by account for the  s u m  ol" 
$375.99, with interest thereon from the 26th day  of January.  
1877. 

To  provide for and  secure the  aforesaid faurteen notes, on 
the day  of t t ~ e i r  executiou, the  said James Capehart, by 
deed, conveyed to the  said Al-ansou Capehart a valuable 
tract of land lying in  Northalnpton county, upon trust tba t  
if t h e  notes, as each becomes due, shall be pdid off and dis- 
charged, the  deed shall  become inoperative and  void;  but 
should there be default i n  the  payment  of t h e  said debt o r  
a n y  par t  as either may become due, .' then the  whole shall  
become due  and payable, al;d this deed s l ~ a l l  remain in force, 
and  t l ~ e  said party of the  second part, or 111 case of his ab- 
sence, death or refusal or disability i n  a n y  wise, then the 
acting sheriff of 8ortl1ampton C O U I I ~ ~ ,  a t  the  request of the  
legal holder of the  said notes, 1XRy proceed to sell the  prop- 
erty, hereir~ before described, or a n y  part t l~ereof,  a t  public 
vendue to the  highast bidder a t  the  court house door ill the  
town of Jackson," kc.; '. and sucll trustee sllall, out of t h e  
proceeds of said sale pay first the cost and expenses of exe- 
cut ing this trust, including legal c o m p e n s a t i o ~ ~  to the trus- 
tee for his services, and next ~11311 apply the proceeds re- 
luainirlg over to the  payment of said debt or so ~ n u c h  thereof 
as  remains unpaid, and  the remainder,  if any, s l ~ a l l  be paid 
to the  said party of the  first part, or !]IS legal representative.' 

T h e  referee finds tha t  the  said Alnnson Capehart has not 
promised to pay his indebtedness to said Dettrick a t  a n y  
t ime within three years next  before the  br inging this suit. 
and  t h a t  the  fourteen secured notes are  due  a n 2  unpaid. 

F rom these facts the referee deduces a n d  finds as conclu- 
sions of law- 

1 T h a t  the  recovery of the indebtedness of the  said Alan- 
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son Capellart to the  said Louis  F. Dettrick is barred by the 
s ta tu te  of l imitat ions ; 

2. T h a t  said Alanson C a p e l ~ a r t  i s  enti t led to t h e  posses- 
sion of tlie fourteen notes described a n d  secured i n  tlie 
deed ; a l ~ d  

3. T h a t  t h e  said Louis F. Dettrick t a k e  no th ing  by hi? 
sui t ,  a n d  t h a t  said Alanson Capehar t  recover h i s  costs 
agains t  h i m  a n d  the  surety to h is  prosecution under taking.  

T h e  said Louis I;. Dettrick excepts to these f indings of 
law, a n d  his  exceptions being overruled a;:d t h e  report  con- 
f r m e d ,  a n d  j u d g m e n t  rendered accordingly,  hc  appeals t o  
th is  court. 

Jlcss~s.  R. B. Pecblrs a n d  Rirzstlnle cII: Dc.cerct~m for plaintiff. 
Xessrs. 15'. Bayley, Xullcn ck X o o r z ,  7: C. Fuller a n d  13. CC: 

Smith, for defendant.  

S a r ~ ~ r i ,  C. J., after s ta t ing  t h e  above. T h e r e  a r e  two mu-  
terial  p ro lmi t ions  of lam ir~volvetl  i n  t h e  ru l ings  made  by 
the  referee a n d  affirmed by t h e  court .  which t h e  appeal re- 
(quires us  to examine  a n d  decide. 

1. T h e  series of ~ i o t e s  mentioned i n  t h e  deed, though  upo:: 
their  h c e  m a n y  of tl;em m a t u r i n g  in  t h e  f u t ~ r e ,  have  had  
t h e  tirne of payment  accelerated by a provision there in ,  a n d  
a re  now clue a c d  belong to said Alanson Capehart  

2 T h e  effect of the  lapse of t ime  ill ba r r ing  n recovery 
on his indebtednecs to t h e  said Dettr ick exonerates the  col- 
!atera1 securities nsjigned to t h e  lat ter  from t h e  l ien  of t h e  
indebtedness so hnrretl, a n d  entitles t h e  debtor  to the i r  sur-  
render.  

T h e  provision in  the  deed to which is ascribed a n  effect 
i n  has tening the  ma tu r i ty  of t h e  rlotes is, t h a t  if t h e  debtor 
Alanson Capehar t  fail or  refuse to pay t h e  said deb t  or an!- 
pa r t  thereof, b~he t i  the same  or  any par t  thereof shall  be- 
come d u e  a n d  payable, according to the  t rue  tenor, da te  a n d  
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effect of said notes, tileu the  wl~ole  shall  become due  and 
payable, and this deed shall remain in  force." 

This  clause, thus  interpreted, is In direct conflict with the  
form of the  notes themselves, while they and the securing 
deed were executed a t  one and the same time. Can i t  be 
supposed the parties intended thus  to introduce a secret 
clause into negotiable instruments, upon their face not a p -  
pearing, by which t11ey were to become due  and the statute 
pu t  i n  motion, so as  to defeat a recovery, hefore, upon their 
expressed terms, t h e  money could be demanded? 

Conld an endorsee suing before maturity sustain his  ac- 
tion by showing that  one of the  series had become due  and 
was not paid, and the deed wllicli is supposed to effect the  
assumed change upon the happening of such a contin- 
gency? 

We are  clearly of opinion tha t  this is not the intent  of 
the  parties, nor  the  legal operation of the deed. T h e  force 
of this provision is  spent in  allowing a foreclosure of the  
mortgage and a sale of the  property upon a n y  default of 
the  debtor in meeting his several obligations, and,  when 
sold, iu  at once appropriating t l ~ e  proceeds to tile payment  
of all the notes, instead of successive fragmentary sales, 
and instead of leaving the funds received in  excess of the  
over-due notes, 'to awai t  a n  application a t  a distant day, 
when others become also severally payable. 

I t  is only for the  prornpt enforcement of t h e  r ight  to sell, 
c o ~ ~ f e r r e d  upon the  mortgagee, that  the notes are declared 
to "become due  a n d  payable" when the  debtor fails to pay 
any of them when he  promises to do so ;  and then i t  is 
that  the  '.deed sllall remain in  force" anti the  mortgagee 
may exercise his r ight  of sale. 

Th is  constructior~ of the  deed and  of its opelation upon 
t h e  secured debts is  sustained by the opinion and  ru l ing  of 
t l ~ e  snprerne court of the  United States in  Howell v. Tt7e.stcrn 
R. R. Go, 94 U. S. Rep., 463. There,  the  bond which was 
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issued under a statute that  required it  "no t  to mature a t  an  
earlier period than thirty years," was so drawn that  the 
whole a r ~ ~ o u n t  became payable upon a continued default i n  
payment of interest for six months, and a similar provision 
accelerating payment was contained in  the mortgage giver, 
for its security. 

The clatlse in the bond which contravened the statute 
was declared to be a nullity, and,  thus divested of the 
objectionable feature, was held to be operative, the court 
saying that  " t he  company had n right to rnortgage their 
property for the payrnent cf these instaltnents of interest, 
as well as principal, and to make it  one of the provisions of 
the  mortgage that i t  might be foreclosed if these instal- 
inents were not paid as they fell due." 

This  could not have been, if the effect of the mortgage 
was to insert in  the bond s provision which, bu t  for its nul- 
lity, would have been a fatal defect i u  i t  as a n  obligation. 

There is reason for this in the fact that  unless the appro- 
priation can be made of the proceeds of sale to the unma- 
tured notes, the excess above t l ~ c  sum required in  payment 
of sucli as had become due, would be idle in  the  l ~ a n d s  of 
t he  mortgagee to await the maturity of tile others, to the 
great loss of the debtor, as he  was entitled to no portion of 
the  fund until all the notes were paid. We are therefore 
clearly of opiuion that  the  obligation of the notes, as such, 
remains unaffected by the deed, and i t  only confers power 
upon the mortgagee to sell upon any default, a t  his elec- 
tion, and, where lie does sell, to pay all  the  secured notes 
as well such as were, as s u c l ~  as mere not then due. 

The next  inquiry to be made is as to the  effect df the 
running  of t l ~ e  statute against the debt due to Dettrick, 
upon the collaterals which had been, contemporaneously 
with the making of the notes to him on February l l t h ?  
1876, conveyed by deed accompanied with delivery, and  
upon the lien thus acquired. The assignment made i n  
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Baltimore has bem duly proved and registered ill North- 
amptori county, and includes not only the notes but also the 
mortgage security given by said James Capellart. 

Can the collaterals thus held by Dettrick be retained by 
i ~ i m  after, from delay, he is precluded from enforcing the 
indebtedness to himself by action against Capehart, or is 
his lien on the collaterals lost and he bound to surrender 
them to his debtor? 

It is to be observed that the deed of assignment recog- 
nizes arid admits the indebteduess of the said Alanson Cape- 
hart to Dettrick as a subsisting fact, while not distinguish- 
ing its constituent parts or the aggregate specific amounts, 
although a t  the same time the five notes were executed. 

Without inquiring whether this recognition in  an instru- 
ment under seal of the existence of the indebtedness has 
the effect of lifting i t  to a higher plane, not reached by the 
statute which limits to a narrower period the action founded 
on a par01 contract, and assuming tha t  the action upon the 
notes could not surmount the barrier interposed to their 
recovery, the inquiry meets us-whether this will deprive 
the creditor of the means of making his debt out of the 
securities in  his hands, which are not thus barred, and can 
be enforced against the maker under the deed of trust. 

I t  is plain, if an action a t  law were instituted upon the 
over-due notes assigned, as the running of the statute be- 
gins as to each as i t  falls due, but few would be defeated by 
the defence under i t ;  but however this may be as to such, 
when attempted to be ellforced as personal obligations, i t  
by 110 means follows that payment &ay not be coerced as to 
them and all others out of the appropriated property con- 
veyed in  the mortgage. The  authorities nre full and am- 
ple tbat the limitations prescribed for personal actions do 
co t  apply to the remedy affbrded in a court of equity by n 
foreclosure sale and application of the proceeds to the notes. 
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There  is a clear distinction between the loss of a particular 
remedy a t  law and  the extinguisl~rnent of the  debt. 

. 'I a m  clearly of opinion," remarks LORD ELDOS in 
Spears r. H a d e y ,  3 Esp. 31, ' . t l~wt  tbough t h e  statute of l i ~ n  
itations has r u n  against a demand,  if t l ~ e  creditor obtains 
possession of goods on which he  has a lien for a general 
balance, he  may hold them for that demand by virtue of 
his lien." 

" T h e  creditor receiving a mortgage of real estate as col- 
lateral security for the pay~neri t  of a uegotiable promissory 
note," declares a recent author ,  " has a double remedy to 
recover his debt-a suit  in  equity to subject the  land to its 
payment,  and  an  action a t  law upon the  note, and  a re- 
covery may be had on the one, although there may  besome 
technical objection or dif icul ty  as  to a recovery upon the 
other. Tile statute of limitations affecting only the  remedy 
on t h e  note, the  debt itself, which the mortgage is given to 
secure, remains unsatisfied, and an  el~forcetnent of the  
security to secure the payrnent of sucll debt is permitted 
upon equitable rules. Colebrooke on Col. Securities, 9 156, 
c i t i i ~ g  numerous cases to support the proposition, which are  
found i n  note 1. 

Says the  same author  in section 101, " the statute of 
dimitations defeating simpjy the remedies upon a debt does 
not  operate in  law as a discharge of the  debt itself, which 
remains  ; so tha t  where negotiable instruments have been 
deposited as  collateral security for the  payment  of a loan 
or  debt, the  pledgee is entiilcd to retain possession of the  
same as  against the  pledger, not~vitl~standing Ihe statute of 
limitations might Le pleaded to an uctio?~ on the o ~ i g i ~ t u i  note. 

T h e  doctrine is thus  declared in  a n  opinion by the  Chief 
Justice ill Belllitup v. G'leuson, 11 Con , 160 ; l v e y  r. A d a m ,  
2 G  hlaine, 330; G ~ u n t  v. Bz l r~ ,  34 Cal., 208 ; Ipszc;ich illmu- 
juciulircg CI07,2pc1i1~ V.  S t o ? ~ ,  5 Mete., 310;  E s l i e ~  v. illoss?nn~l, 
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11 Ohio, 42 ; Richmorzd v. Aileen, 25 TTt , 324, and in  m a l l ~  
others. 

T h e  opinion of Chief Justice WILLIAMS i n  the  case first 
cited is so full, explicit and conclusive i n  its reasoning that  
we reproduce a portioil of what h e  says : " T h a t  no  action 
a t  law will lie upon these notes, if t l ~ e  statute of linlitations 
is pleaded, cannot be doubted." T h e n  after a - r~fe rence  to 
cases i n  which i t  i s  declared tha t  equity will not aid clainis 
barred a t  law, h e  proceeds : " B u t  these cases do  not prove, 
nor does the  principle require t l ~ a t  when a creditor holds 
difyerent instrulnents to secure the  sarne debt, if the  remedy 
upon one is barred a t  law, the  remedy upon all is barred 
i n  equity. "" " W h a t  analogy requires a court of equity 
to say that  the remedy a t  law is gone, and there is none 
in cllancery? One remedy is indeed gone, a n d  only one. 
,. 3 .  . ,. . 7: T h e  statute of limitations are  statutes of repose 
They  suspend the remedy bu t  do not cancel t h e  debt." 

So remarks Chief Justice SIIAW in the  case reported in  
Uetcalf:  " A  mortgage is a security for the payment  of 
money fbr which the  creditor has n personal obligation i n  
common form aud  also a pledge of real estate, and h e  may 
pursue either of these remedies-both being securities for 
one a n d  the same debt-until the  debt is paid ; and nlthozigh 
one nzay be lost OY Onwed, it does not destroy his right to pzirs1tc 
tlre otller." 

" T h e  creditor may abandon the  personal obligation of 
t h e  debtor," is the  language of REDFIELD, C. J., in  Eich- 

v. Aiken, "without  affecting his security upon t h e  
land, tha t  is, h e  does not lose his r ight  to pursue the land 
by allowing the security to become barred by the statute of 
limitations." 

There  are a few states where the  contrary doctrine pre- 
vails, as mentioned by Mr. Colebrooke i n  section 157, the  
mortgage being regarded as merely subsidiary to t h e  debt, 
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a n  incident to the principal, the  shadow which follows and  
depends upon the snbstance. 

Th is  is not tho view taken i n  this state of these rela- 
tions, nor is i t  in  harmony with the  general course of t h e  
adjudications  else^ here. T h e  note evidencing the debt 
is the  personal obligation of the debtor-his undertaking ; 
the  mortgage is a direct appropriatio~i of property to its 
security arid payment. T h e  first is enforced in  a personal 
act ion;  the  other i n  a proceeding to subject the  property 
thus  appropriated to the  satisfaction of the debt. These 
remedies agaiust the person and property specifically as- 
signed are  entirely different; and ,  while subsisting and con- 
current,  either map be resorted to. T h e  lois of one does 
not of itself cut off a resort to the  other.  

T h e  opposite doctrine had been announced in New York,  
of which case Chaucellor \VALWORTH, thus  s1)eaks in Heyer 
v. Pryel., 7 Paige, 4!i5 : " What  was said by SUTHERLAXD, 
J., iu Jacbon v. Socket, 7 Wend., 94,  tha t  a mortgage to se- 
cure a simple contract debt was presumed to be paid in  six 
gears, because the statute of limitations might  a t  the  ex- 
piration of that t ime be !)leaded to a writ on the  note, cnn- 
m t  be luw. 

I n  iF1u~phy v.  NciVeblL, 82 N. C.,  221, the sui t  was for the  
foreclosure a n d  sale of property conveyed in  a mortgage to 
secure a note within the  exclusive jurisdiction of a justice 
of t l ~ e  peace, and i t  was objected that the action was not  
originally cognizable i n  the  superior court, because the  
debt was less than $200. I n  auswer to this suggestion the 
court say: ' .The itctiorl is not founded 011 the contract merely, 
bu t  on a n  equity gr(1wing out of the relation of mortgagnr 
and mortgagee, to have the mortgaged pren~ises,  in case of 
default, sold for tlle satisfaction of the debtn-thus distin- 
guishing between the two remedies, legal and  equitable, 
upell to the  creditor. 
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limiting the times within which actions may be brought on 
different obligations. The period prescribed for actions on 
contracts, not under seal, against the principal debtor is 
three years (THE CODE, §155), while an  action for the fore- 
closure of a mortgage of real estate nlay be brought within 
ten years, after forfeiture, or after the last payment, or after 
the power of sale becomes absolute, 5152. 

I t  is proper in this connection to notice a leulark wade 
i n  the opinion in Lewis V. McDowell, 88 N. C., 261 : " It is 
true if the debt, separately existing, has been discharged, or 
is r ~ o t  recoverable irorn lapse of time, the relief could not 
be obtained, since the purpose of the mortgage or  retained 
title is orily a security for it." The  " lapse of tirue " has ref- 
ereuce to an unrepe!led presumptiou of payment, though 
the generul words are sufficiently comprehensive to take in  
a debt not paid, but to an action for the recovery of wiiich 
the statute is a bar. Thus  understood and restricted, the 
ruling is i n  harmony with the present opinion a11d the pre- 
vailing current of' judicial authority. 

There is error, therefore, and so i t  must be declared, in 
the conclusions of law announced in the report and affirmed 
by the judge, that, 

1. All the notes of James Capehart are liow due, this be- 
i ng  true only as to such as have matured ; 

2. These notes belong to Alarison Capehart and he is an-  
titled to have them restored by the said Dettrick, in m7hose 
hands they are ; 

3. That  the said Alansori Capehart go without day and 
recover his costs of said Dettrick a t ~ d  his surety to the pros- 
ecution bond. 

The exceptions of tile appellant to the said rul i l~gs are  
sustained, and  the cause will be remanded for further pro- 
ceedings in  the court i d o w  iu  conformity to the law as de- 
clared i n  this opinion. 

El.ror. Reversed. 
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0. B. D. EDWARDS V. G. L. PHILLIPS and others. 

Ejectment-Landlord a d  Tenant-Moti~?z-New Action 

In  ejectment, the summons issued against the defendant, who was a 
lessee and the only person in possession of the land; Neld, after 
judgment for plaintiff and ejection of defendant, a party al- 
leging himself to be the landlord of the defendant cannot, by 
motion, be let in and allowed a writ of restitution. Such party 
can assert his r:pht to the possession by bringing a new suit 
against the plaintiff. 

j,Y,taitlz v. ~Te tcbe~n ,  7 3  N. C., 303 ; St? iidleg v. King, 84 N. C.,  635, 
Tf~omas v. Omel l ,  5 Ired., 569; Jzirly~ v. Houston, 12 Ired., 108: 
IYiZso?z v. Hall, 13 Ired., 489, cited and approved.) 

MOTIOK heard a t  Sprlng Term,  1884, of MITCHELL Supe- 
rior Court, before Xhipp, J. 

T h e  defendant G. L. Phill ips made this motion, upon 
affidavits, to be allowed to come in and defend the action 
as landlord, ant3 for a writ of restitution, placing his ejected 
tenant  into possession of thr. premises in  dispute until  the  
final hearing. T h e  motion was refused and the defendant 
appealed. 

No c o u ~ s e l  for plaintiff. 
Msssrs. Batchelor &. Dezerew, Gudge~ and filu'rsl~ & Greens, 

for defendant. 

SRII~H,  (2. J. T h e  plaintiff ilav111g obtai~led leave froln 
the judge of the  district to sue as (-I poor person, on the 6tll 
d a j  of Xovember, 1882, instituted his action against the 
defendant,  Glwiborn Johnson, to recover possessioli of a 
tract of land described ill his complaint, whereof h e  alleges 
himself to be the owner in fee, aud the defeudant in the 
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wrongful and unlawful occupancy with withholding i t  from 
him. 

The summons issuing in the cause was served on the 
defendant and returned to the next term of the superior 
court. At the same term held in the spring of 1883, the 
plaintiff filed his complaint and the defendant failing to 
appear and answer the same, the following judgment was 
rendered : 

" This cause coming on to be heard and i t  appearing to 
the satisfaction of the court that  no answer has been filed 
to the complaint of the plaintiff, on motiorl of J. L. McE1- 
roy and J. W. Bowman, attorneys, i t  is adjudged that  the 
plaintiff recover the lands described in his cornplaint of 
the defendant,, Claiborn Johnson, and that the clerk of the 
said superior court of Mitchell county issue to the sheriff 
of said county, a wrlt commanding him to remove the said 
Claiborn Johnson from the said ltttids above named, and 
that the said sheriff put in possession of the said iand the 
plaintiff, and that the defendant pay the cost of this action 
to be taxed by the clerk." (Signed by GUDGER, J.) 

I n  June following G. L. Phillips the appellant caused a 
notice to be served on the plaintiff of an intended motion 
to be made, before the judge who tried the cause, at  cham- 
bers, for an order of restitution of the land to his tenant 
Emory Bennett and to strike out the judgment and admit  
himself to come i n  and defend the action. I n  support of 
his motion he read his own afEdav~t upon the hearing and 
therein states in substance : 

That  he resides in Tennessee and believes he has title in 
fee to the premises derived under a deed from one Birchfield 
made in 1876 ; that the plaintiff theretofore brought suit for 
the land against Birchfield and a tenant of his in possession 
and failed to recover; that the  lai in tiff again sued affiant's 
other tenant and the action was dismissed at his costs ; that  
affiant's agent had leased the land to the defendant John- 



OCTOBER TERM, 1884. 357 

son for the year 1882, and to Emory Bennett for the suc- 
ceeding year who had entered upon his term and was 
ejected under the writ of possession issued on the judgment, 
of the proceeding in which affiant had not, nor did his said 
agent have any notice before; that he is informed that the 
plaintiff had been on the premises and summoned him as 
a witness on his (the witness') own behalf to appear 'at the 
next term of the court, misleading him as to the nature 
and purposes of the process served and causing him to 
make default ; that the plaintiff is utterly insolvent and 
bills of cost against him incurred in previous suits remain 
uupeid and cannot be collected, and that affiant has ex- 
pended large sums of money in making improvements upon 
the land. 

The record proper does not so state, but the case on ap- 
peal sent up does, that a restraining order as to rents was 
granted and the further hearing of the motions was by con- 
sent postponed to the next regular term of Mitchell supe- 
rior court and then the cause not being reached, it was con- 
tinued and decided against the applicant who appeals. 

The motions mere denied upon two grounds : 
1.  or that the said Phillips was not a party to the rec- 

ord and could not be heard to make the motions. 
2. For that  the judgment being granted by the judge, i t  

must be presumed to have been done with knowledge of the 
facts and could not be disturbed. 

We are unable to find any just cause of complaint in the 
ruling of the court, or indeed any authority to warrant the 
present proceeding. 

The  defendant was i n  possession of the land when the 
action was brought and against him only could it be pros- 
ecuted and he sdeks no relief from t,he judgment. No other 
person can complain, as he alone is affected by it. This  is 
expressly held when the application is made under section 



358 I N  T H E  SUPREME COURT. 

133 of C. C. P., (THE CODE, § 274,) in the case of Smith v. 
Newbern, 73 N. C., 303. 

The remedy is equally restricted when the action is to 
impeach directly a judgment already rendered, and is con- 
fined to such as are parties aggrieved by it. 

The  case cited and relied on, Stradley v. King, S4 N. C., 
635, does not furnish any precedent for the course here 
pursued. I t  was an  application, possessing all the substan- 
tial elements of a new impeaching action and we llelcl 
might be so considered in answer to the objection that it 
was a motion in  a determined cause and could not be en- 
tertained. But i t  was instituted by aggrieved parties in 
the action against the plaintiff and could be entertained, if 
not as a motion, as a new and original suit to impeach the 
judgment. 

Reference was made to two other cases to show that the 
court would, under some circumstances, control the writ of 
possession when its issue and enforcement would work in- 
justice to others in  possession, who were not parties. 

I n  Thomas v. Orrell, 5 Ired., 569, one of two persons in 
possession whose interest had been sold under execution 
and bought by the lessor was not allowed to resist a recov- 
ery against himself by showing title i n  another, Ruffin, C. 
J., declaring that every plaintiff in ejectment takes posses- 
sion a t  his own risk and must take care not to take more 
than he  is entitled to, nor to turn out persons who have the 
title on which there has been no judicial decision. The 
lessor of the plaintiff can of course have the defendant put 
out of the premises, but he will enter hirnself at  the hazard 
of being a trespasser on the sons, provided they really are 
entitled to the land. 

So after judgment, says PEARSON, J., if the sisters of the 
defendant can satisfy the court by proper affidavit that they 
have a bonajde claim to a life estate in  the land and are in  
possession, the court has power to order the writ of posses- 
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sion not to be issued until the plaintiff brings a n  action of 
ejectment against them. Judge v. Houston, 12 Ired., 108. 

Again, i n  the case of Wilson v. Hall, 13 Ired., 489, where 
the lessor had eight children, of whom two claiming the 
land conveyed to the defendants and died intestate where- 
by the land descended to his heirs a t  law, it was ruled that 
after judgment the writ should be so moulded as to put the 
other six children in possession with the defendants but 
not to put them out. 

These cases do not support the present application. The 
defendant was the only person in possession, when the sum- 
mons issued, as lessee for the current year according to the 
affidavit, and no other could be sued. 

The  appellant has his remedy to regain possession by a 
new suit against the plaintiff if the allegations he makes 
are true, and the plaintiff would not be allowed to defend 
without securing the accruing rent, unless allowed to .do so 
as a poor person, and, in a proper case, a receiver might be 
appointed. The  law gives no sanction to his present mo- 
tion, and the adverse judgment of the court in response 
therelo is not erroneous. 

No error. Affirmed. 

JANE E. YOUNG v. JAMES R. YOUNG and others. 

Guardian and Ward-Jurisdiction over infant defendants. 

1. Jurisdiction cannot be acquired over infant defendants except by 
service of process upon them. 

2. The court has no authority to appoint a guardian ad Zitena for 
infant defendants. This matter is now regulated by a rule of 
court (89 N. C., 612,) requiring such appointment to be based upon 
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a motion made in writing, and then only after due inquiry as to 
the fitness of the person to be appointed; and such guardian must 
file an answer in every case. 

(Allen v. &hShields, 72 N. C., 504; Mooye v. Bidmy, 75 N. C., 34, cited 
and approved.) 

CIVIL ACTION tried a t  Spring Term, 1884, of GRANVILLE 
Superior Csurt, before McKoy, J. 

On October 30th, 1866, Russell H. Kingsbury and wife by 
deed for the recited consideration of twenty-five hundred 
dollars, paid by Peter W. Young, conveyed to the latter in 
fee a certain lot of land in the town of Oxford, to be held 
upon the following uses and trusts as therein declared, 
to-wit : 

For the sole, separate and exclusive use and benefit of 
Jane Eliza Young, wife of said Peter W. Young, for and 
during the term of her life, and at her death for the use of 
her children then living and the then liviug issue of such 
of the children as shall have died leaving issue, as sharers 
in fee simple per sti~pes. And it is further agreed between 
the said Russell H. Kingsbury, trustee, &c., (he acting in 
that capacity in the execution of his deed) and the said 
Peter W. Young, that  at  any time that i t  may seem to him 
to be to the interest of the said cestuis que trust he may sell 
the said land and prernises absolutely, provided that without 
delay he shall re-invest the proceeds of such sale in real es- 
tate or personal estate at his discretion, or otherwise man- 
age, apply and dispose of the said proceeds for the benefit 
of the said cestuis que trust, for the sole and separate benefit 
of the said Jane Eliza Young and her children in the same 
manner as the lands and premises in the deed are conveyed 
and settled. 

The  trustee, Peter W. Young, has since died, not having 
exercised the power conferred in said deed, and the plain- 
tiff, his surviving wife, brings this action against the de- 
fendants, three of whom are her children, and seven grand- 
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children, issue of marriages of a son and daughter, the wife 
and husband of whom are also parties to the suit, for the 
purpose of having a new trustee appointed, to be clothed 
with the same discrelionary power as his predecessor, and 
in order that  by him or by a decree of the court the land 
may be sold and a good title assured to the purchasers. 

T h e  complaint states that the daughter Harriet A., is an  
infant, and has a regular guardian, while the seven grand- 
children are all under age and have no guardian. 

The  complaint was filed without the previous issue of 
a sunlmons, a t  spring term, 1884, of the superior court of 
Granville, where the following order was entered : 

" On motion i n  this cause it is ordered that the defendant 
Janies R. Young be appointed guardian ad Litenz for and on 
behalf of the defendants Peter Mr. Young, Charlotte A. 
Young, Jane E. Young and Mary B. Young, infant chii- 
dren of said Jarnee R. Young." 

" A n d  that  the defendant Nathaniel B. Cannady be ap- 
pointed guardian ad l i f e w  for and 011 behalf of the infant 
defendants Jane C. Cannady, Annie Y. Cannady and Flor- 
ence G. Cannady, infant chlldreu of the defendant Mary C. 
Cailnady, to defend thls action on behalf of said infants 
respectively. 

At the same term auswers were put in by the adult de- 
fendants, and on behalf of their Infant children by their 
respective guardians ad litem admitting all the allegations 
made in the con~plaint,  while none seems to have been filed 
by the regular guardian of the defendant Harriet A. 
Young. 

Upon this state and condition of the case and a t  the same 
term, a final decree was rendered declaring that the power 
created in the deceased trustee was personal, and by his 
death became extinct, and that  the court possessed no  au- 
thority to order the sale, as the contingent limitations 
could only take effect and  the persons entitled in remain- 
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der be ascertained a t  the death of the plaintiff, and refer- 
ence was made to ascertain and report some fit person to be 
substituted as trustee. From this decree the plaintiff ap- 
peals. 

Mr. M. V. Lanier, for plaintiff. 
No counsel for defendants. 

SMITH, C. J., after stating the case. We should not feel 
much hesitancy in  giving our construction of the trusts 
contained in the deed, but forbear to do so because the case 
is not properly constituted in court, and the matter is not 
before us. 

No jurisdiction can be acquired over infant defendants 
except by the service of process upon them, and no author- 
ity resides in the court to appoint a guardian ad litem. This 
was strongly intimated in  the opinion of the court delivered 
by RODMAN, J., in Allen v. Shields, 72 N. C., 504, and de- 
clared in  positive and emphatic terms by BYNUM, J., in 
Moore v. Qidney, 75 N. C., 34. 

His  language is this: " Where infaut defendants, in a 
civil action or special proceeding, have no general or testa- 
mentary guardian, before a guardian ad  litem can be appointed, 
a summons must be served upon such infant, and a copy 
of the complaint, with the summons, must be served or filed 
according to law." 

To secure protection to infant defendants in suits, this 
court adopted a rule, when the rules were last revised, that 
'; all motions for a guardian ad litem shall be made in  writ- 
ing, and the court shall appoint such guardian only after 
due inquiry as to the fitness of the person to be appointed, 
and such guardian must file a n  answer in  every case." 
Rule of Practice i n  Superior Courts, 89 N. C., 612. 

These requirements have been entirely disregarded in the 
present case, and precipitate action had in  the superior 

I 
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court, which we cannot recognize and uphold, without a 
surrender of all the safeguards which the law throws 
around an  infant for the protectio~l of his interests. 

The  cause must be remanded to the superior court of 
Granville county, and i t  is so ordered. 

Remanded. 

BARCROFT & CO. v. ROBERTS & CO. 

Rderence-Statute of Limitations. 

1. In a reference under THE CODE, the referee reports the evidence 
and his findings of fact therefrom and his conclusions of law. 
Upon exceptions filed, the judge reviews the findings of fact and 
law-the findings of fact by the judge being conclusive, and his 
conclusions of law reviewable on appeal; but if the judge does 
not find the facts, it is presumed he accepts those found by the 
referee. 

2. A party will not be allowed to set up the statute in bar of a debt, 
where i t  appears the delay in suing was caused by the promise of 
himself or attorney that the matter would be settled and no ad- 
vantage taken of the lapse of time. 

(meen v. Castlebzcry, 70 N. C., 20; Haymore v. Com'rs, 85 N. C., 
268, and cases there cited, approved.) 

CIVIL ACTION, tried upon exceptions to a referee's report, 
a t  Fall Term, 2884, of BUNCOMBE Superior Court, before 
Qraves, J. 

The action was brougtlt on the 21st of October, 1878, to 
recover the sum of $390.95 due on account for goods sold by 
the plaintiffs to the defendants on the 17th of January, 
1870, payable in sixty days from the date of the purchase, 
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and a t  fall term, 1878, the defendants in their answer al- 
leged payment in full. 

At spring term, 1880, the defendants by leave of court 
filed an  amended answer, in which they set up that mcire 
than three years had elapsed since the cause of action ac- 
crued, and at  spring term, 1883, by consent, i t  was ordered 
that all the issues involved in the case be referred to A. F. 
Summey, as referee, with directions to report to the next 
term. The report was accordingly filed, and is as follows : 

Findings of fact-" G. M. Roberts & Co. and G. M. Roberts 
had dealings with Barcroft & Co., commencing in April, 
1869. 

G. M. Roberts & Co. purchased of the plaintiffs various 
bills of goods, &c., amounting in the aggregate to $1,509.81, 
during that  period, the first bill being sold 6th April, 1869, 
and the last bill 17th January, 1870. 

The defendants have paid in various payments extending 
from 15th January, 1870, to August, 1875, $1,266.13, leaving 
a balance due 26th August, 1875, of $243.18. 

The credit entered the 15th January, 1870, for $238.37 
was the net proceeds of the $246 draft, the  cost of collecting 
the same being' $7.63, and there was no draft paid for said 
amount of $238.37. 

The  defendant, G. M. Roberts, has claimed from the first 
that he paid two drafts, one for $240, and one for $238.37. 

W. M. Cocke, Jr., attorney for the plaintiffs, to whom this 
matter was originally entrusted for settlement, delayed 
bringing an  action because of the repeated promises of the 
defendant, G. M. Robwts, to settle the matter a r ~ d  pay what- 
ever balance might be due;  and the further promise of G. 
M. Roberts or J. L. Henry, who was the attorney for the 
defendants, that they, the defendants, would not rely upon 
the statute of limitations. 

The  defendants have received credit for all the payments 
they have made. 
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Yo judgment has heretofore been obtained or docketed 
against the  defendants upon the amount  declared for in the  
complaint,  and the debt d u e  the plaintiffs has  not been sat- 
isfied as alleged by the defendants. 

T h e  amount  sued for in the complaint, $391.95, is errone- 
ous, and  in  excess of the  amount  due  as principal : but the  
sum of $243.18 is the  principal amocnt  .due. 

T h e  money receipted for as per receipt filed has been 
paid over to the  plaintiffs, and  cannot be set up against the 
claim declared for." 

Conclupions of law-" T h e  claim of the plaintiffs is not 
barred by the statute. 

T h e  defendants owe the plaintiffs the  sum of $243.18, 
with interest thereon from the 26th day of August, 1875, 
a n d  the plaintiffs are  entitled to judgment against the  de- 
fendants for the sum of three hundred and sixty-three dol- 
lars  and twelve cents, of which sum $243.18 is principal, 
and  $119.94 is interest, calculated from the 26th day of 
August,  1875, to 19th November, 1883, and for costs of this 
action." (Signed by the referee.) 

T h e  defendants thereupon filed the  following exceptions to 
the  referee's report, which were heard a t  spring term, 1884: 

1. T h a t  the  referee erred i n  his finding of fact " tha t  W. 
M. Cocke, Jr., attorney for the  plaintiff, to whom the matter 
was originally entrusted for collection delayed bringing an  
action because of the  repeated promises of the defendant, 
G. M. Roberts, to settle the matter and  pay whatever bal- 
ance migh t  be due, and the further promise of G. M. Roberts 
or J. L. Henry,  that  they, t h e  defendants, would not rely 
upon the  statute of limitatious," in tha t  no proruise of de- 
fendants, or either of them, or of their attorney, was shown 
to have been wi t l~ in  three years fiext preceding the bring 
i n g  of this action, nor were said promises, if any,  in writing, 
nor  were said promises, if made within three years, suffi. 
cient in  law to repel the  statute of limitations. 
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2. That  the referee erred in his finding of fact that  the 
defendants received credit for all the payments they have 
made," in  that  he does not allow the defendants credit for 
the sum of $500 paid by the defelldants to the plaintiffs7 
attorney September 28, 1872, as shown by the receipt of 
said attorney, offered in evidence before the referee, and 
now on file in the records in this cause. 

3. That  the referee erred in his finding of law " tha t  the 
claim of tlie plaintiffs is not barred by the statute of limi- 
tations," when as a matter of fact appearing on the record 
ill this cause, more than three gears had elapsed, prior to 
the bringing of this action, arid no promises, verbal or writ- 
ten, were shown to have been made within said three years. 

T l ~ e  court below sustained the exceptions and rendered 
judgmei~t  for the defendants, and tlie plaintiffs appealed. 

Messrs. Jones & Hurdzoide, for [,lain ti fs. 
No counsel for defendants. 

ASHE, J .  The  reference to Sumrney was a reference under 
THE CODE, and i t  was the duty of the referee to report the 
evid~nve,  his findiugs of fact and his conclusioris of law. 
And i t  wuh then the duty of the judge, upon exceptions 
filed by the defendants in this case, to review the findings 
of the referee upon the facts and law. T h e  judge should 
then find the facts himself upon t l ~ e  evidence, and his con- 
clusiolis of law upon his findings. His  findings of fact, 
upou appeal to this court, are conclusive ; and his conclu- 
sions of law upon them are aloue reviewable. Green v. Cus- 
tlebury, 70 N. C., 20. 

But where the judge does not make a special fillding of 
tlie facts, it is presumed ia such case that  he accepts the 
findings of the referee. 

I n  the evidence reported by the referee, we find an exhibit 
marked "A," which one of the plaintiffs testified was a true 
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exhibit of all the credits to which the defendants were en- 
titled. The  exhibit is as follows : 

" PHILADELPHIA, J U ~ Y  12th, 1883. 

Messrs. G. M. ROBERTS & GO., AshevilYe, N. C., 
In account with BARCROFT $ CO. : 

[Remittances by Express must be prep aid.^ 
1869. 
April 6th. To merchandise 60 days ................. $ 370.52 
Sept. 25th. Interest .................................... 3 80 

CR. 
July 25th. By cash ............................ $300.00 
Sept. 25th. " " ............................ 74.32 

- -- 
$374.32 $ 374 32 

1869. 
Maj7 14th To mdse 60 days, due J u l y  14tt1,1869, $ 477.92 
Sept. 25th. " L L  G I  " Nov. 25th, " 689.07 
187'0. 
Jan.  17th. ' I  6 '  L <  " IVlarcll 17tli, lS70; 342.81 

$1,509.81 
1870. CR. 
Jan.  15th. By cash ............................ $238.37 

.. " expenses of co l lec~io~~. .  7.63 
1871. 
April 7th. " cash .......................... 104.ti3 
May 12th. " " ........................... 100.00 
Julie 13th. " " ...... ., .................... 200.00 
1872. 
Oct. 16th. " " ........................... 200.00 
1873. 
June  4th. " " $49.75, ex. 2% ........ 50.00 
1875. 

..... Oct. 15th " " $239.09, ex. $26.91 266 00 
...... Aug. 26th, " " $89.90, ex. $10.10 100.00 

--- 1,266 63 -- 
Bal. due exclusive of interest ............... ..$243.18 

To rndse due March 17, 1870, $342.88 
" interest to August 7,1872, 41.13 

Amount of claim sent W. M. Cocke, Jr. ,  August 7, 1882, 
for collection, $391.95." 
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But the defendants offered in evidence a receipt for five 
hundred dollars, dated the 28th of September, 1878, a n d  
that  this voucher was not allowed as a credit to the defend- 
ants  by the referee ; and this constitutes their second ground 
of exception. 

The  rdferee has found the facts, that  the defendants had 
dealings with the plainfiffs, beginning in 1869; that  the 
bills of goods purchased by them from the plaintiffs, be- 
tween that  time and the institution of this action, amounted 
ill the aggregate to $i,509.81--the first hill having been 
sold April 6th, 1869, and the last, Jariuary 17th, 1870; end 
that  the defendants have paid in various payments, extend- 
ing  from the 15th of January,  1870, to August, 1875, 
$1,266.13-leaving a balance due, or] the 26th of August, 
1875, of $243.18. 

The  referee does not find directly that  the receipt of t he  
$500 was embraced i n  the credits given to the defendants, 
so as to reduce the balance to $243.18, but does virtually so 
find, by finding that the balance due is $5243.18. But if the 
credit of $500 had been allowed iu addition to the other 
credits, i t  would have brought the plaintiffs in debt to the  
defendantsseveral hundred dollars, which was never claimed 
by the defendants. This exception should have been over- 
ruled. 

As to the first and third exceptions-The referee finds the 
facts, that  J. L. Henry was the attorney for the de fe~dan t s  ; 
and  also that W. M. Cocke, Jr. ,  attorney for the plaintiffs, 
to whom the matter was originally entrusted for settle- 
ment, delayed bririging au action agalrist the defendants, 
because of the repeated promises of the defendant, G. M. 
Roberts, to settle the matter and pay whatever might be 
due, and the further promlse of J. L. Henry or G. M. Rob- 
erts that they, the defendaots, would not rely upon the 
statute of limitations. 

The  coriclusion upon this finding was that the statute of 
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. 

limitations did not bar the  plaintiff's action, and His  Honor  
sustained the  exception to this rul ing of the  referee, and, 
in  that,  we think he erred. We lay out  of view the ques- 
tion whether the  promises to pay should have been in writ- 
ing,  or whet)l~er they were sufficiently explicit to amount  
to such acknowledgments as  would take the  case out of the  
operation of the  statute ; for the facts of the case oppose an  
equitable obstruction to the statute, which makes these 
other considerations needless. 

O u r  courts, as now constituted with a blended legal a n d  
equitable jurisdiction, h i l l  prevent a party from setting u p  
an  unconscientious defence. Thus,  i t  was held in Hayw,o.l.e 
v. Comnzissioners, 85 N. C., 268, tllat the  defendants will not 
be allowed to set u p  the statute of limitations in  bar  of the  
plaintiff's claim, when the  delay, which would otherwise 
give operat,ioii to the statute, has been induced by the re- 
quest of the defendants, expressing or implying their en- 
gagement not to plead it. 

T h e  same doctrine is announced in Lyorz v. Lyon, 8 Ired. 
Eq., 201, where it was held that  the  neglect to prosedbte a 
legal claim within the proper time, though arising from 
mistake, amounts to laches ; and the party must abide the 
consequences, unless the othrr  party either agreed not to 
take advantage of the delay, or contributed to  bring about 
the delay. 

T h e  sanit: princaiple was decided in Daniel v. Commission- 
ers, 74 X. C., 494, and this was a case where the  agreement 
was made w i t l l  h e  defendants' attorney. Her;?, the  prom- 
is? was made either by t h e  defendants o r  tlleir attorney. 
But i t  was ~ r ~ a t l e  by the one or the  other, and i t  makes no 
difference which, according to tlie last cited case. T o  t h e  
same effect i s ,  High  on Inj. ,  D 72, and Story Eq. Juris., 8 
1521. There  is errilr. Let this be certified to the  end  tha t  
judgment  may be rer~dered in conformity to this opiniou. 

Error .  Reversed. 
24 
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*POLLY ANN LAFOON v. ELIZA SHEARIN. 

Venue- Jurisdiction. 

If the county designated in the summons be not the proper county 
to try an  action, still, the trial may proceed unless the defendant. 
before the time of answering e q i ~ e s ,  demand in writing that the 
case be removed to the proper county. THE CODE, § 19;. This 
statute applies to actions for the recovery of real estate, as well 
as to personal actions. 

Ejectmeut tried a t  Fal l  Term,  1884, of WAKE Superior 
Court,, before Gudger, J. 

T h e  plaintiff appealed. 

,Vr, D. G. Fowle, f'or plaintiff. 
Messrs. Fuller &Snow and  E. C. Smith for defendant. 

SMITH, C. J .  This  action is for the  recovery of possession 
of land aud  the allegations contained ill the  complaint are  
all  wntroverted in the answer, which was filed a t  J u n e  
term, ISSO, of tile superior court of' Wake. When the  cause 
was called for trial a t  August term,  1884, it, was suggested 
by the  defendant, and  the fact admitted by the counsel for 
the  ~ ~ l a i n i i f f ,  t l ~ a t  the  land in dispute was entirely in the 
county of' Gra t~v i l l e  and  the  .court had no jurisdiction in 
the  premises. 

T h e  court. being of this opiuion, although no ohjection 
of th is  k ind had heen before n ~ a d e ,  and that the court 
could not take cog~iizance of the muse,  refused to reserve 
the  point a n d  proceeded with the  trial, aud clis~nissed the 
actiou, and from this judgment  the ~pk)ea l  is,*taker: to this 
court. 

*Mr. Just,ice MERKIMON, having been of counsel, did not sit on 
the hearing of this case. 
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THE CODE, in sections 190 to 194 inclusive, prescribes the 
places of trial and designates the several counties in  which 
civil actions must be tried, subject to the power of the court 
to remove to another county, and then follows section 195 
i n  these words : 

" I f  the county designated for that purpose in the sum- 
molls and complaint be not the proper county, the action 
may notwithstand~ng be tried therein, unless the defend- 
a n t ,  before the time of answering expires, demand in  writ- 
ing that the trial be had in tlre proper county, and the place 
of trial be thereupon changed by consent of parties or by 
order of tlie court." 

This section indiscriminately embraces all the previously 
enumerated actions as well as those for the recovery of real 
estate, which under the former spsteui of pleadiog were 
called local actions, as those which were transitory or per- 
sonal actions. The jurisdiction may depend upon the sub- 
ject matter of the suit, as in the cases provided for in sec- 
tion 190; or the place where tlie cause of action arose, aa 
provided in sectior! 191 ; or upon tlre resideuce of the par- 
ties to the suit ,  as provided in section 192;  or upon "he 
conditions in sections 193 ant3 194 ; but all are embraced 
i n  the sweeping enactment that follows and requires every 
objection to the assumed jurisdiction to be made, in  Lirnivle 
" before the time of answering expires." Then the cairse 
is not dismissed, hut is to be transferred to the court of the 
proper county and be tried, as if the action had been hegull 
in that county. 

We were disposed a t  first to t h i l~k  that r ed  actions, where 
the defect of jurisdict~hn lies In the subject matter. m a y  
not, have bee11 111tentled to cor~le w~thill '  the operatio!) of 
this seclion, and perhaps this may not have been the intelit 
of the law ~nakil lg power But upon a fuller ccrnsidera- 
tion, we do uot see h o w  sue11 a 111nit cat) be p u t  upon tlie 
language, and its scope t i ~ u s  restricted. 
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T h e  provisiorl admits  of no  exception, a n d  we cannot by  
construction make one. 

" T h e  action," thus  wrongfully cornmex~ced, whatever 
may  be its form or  object, is upon exception to be rernoved 
and constituted in  the  court of the proper county ;  and  
when no exception is thus  taken, the  court of t h e  county in  
which the action is brought under  the statute acquires a 
jurisdiction and may proceed. 

There  was, therefore, error in the  ruling and in  the judg-  
luent dismissir~g the action, and i t  is reversed. Let t l ~ i s  
be certified to the end that  the  judgment in  the  court be- 
low be reversed and  the cause proceed therein according to  
law. 

Error. Reversed. 

'HINSOR & CUNMINGI- v. ADRIAN 6- VOLLERS and others. 

ilppeal, efect of-Proceeds o j  sale under caw of c o w t  below, 

duving pendency of appeal. 

1. A fund raised by sale under decree is not transferred to this court 
by appeal from a judgment directing its distribution, and her~ce 
no application to make a disposition of it b'y investment, pend- 
ing the appeal, will be entertained here. 

2. The appeal arrests all proceedings in the court below upon the 
judgment appealed from, but does not withdraw from it the au- 
thority to order that proper security be given for the safe keep- 
ing or investment of the fund, pending the appeal. 

(Ls l e~v .  Rrowlz, 69 N. C., 125, cited and approved.) 

:$Mr. Justice ASHE did not sit. on the hearing of this case. 
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CIVIL ACTION, tried at  Spring Term, 1884, of ANSON SU- 
perior Court, before Philips, J. 

This action is prosecuted by creditors of the defendant 
Harvey T. Knotts, whose judgments have been docketed in  

, the superior court of Anson and Union, to enforce the fore- 
closure'of a mortgage of lands lying in those counties, 
which had been executed to h im by his co-defendants, to 
the end that any excess of the proceeds of sale not required 
to discharge the secured debts might be applied to the pay- 
ment of theirs. 

Under judgments several sales have been made and set 
aside upon the offer of an advanced bid upon a resale, the 
last of which was made and reported at  spring term, 1884, 
as having brought the aggregate sum of $8,331, and that 
this was a fair price. Thereupon the debtor set up his 
claim to a homestead in the lands, and asked that the sale 
be again set aside so that his exemption therein might be 
separated and assigned and the residue only be sold. The  
creditors opposed the motion, but assented to his taking the 
sum of $1,000 from the fund as the full value of his home- 
stead-claim, insisting that the sales had been made with his 
consent and it was now too late to assert the claim in this 
form. 

The  sale was made by the clerk, designated as commis- 
sioner for that purpose, according to the terms of the order, 
for cash, which he reported as having been paid and then 
in his hands. 

The court refused the application, confirmed the report, 
and made a final adjudication appropriating and distribu- 
ting the entire fund, and the said Knotts appeals therefrom. 

Messrs. J. D. Shaw and J. W. Hinsdale, for plaintiffs. 
No counsel for defendants. 

SMITH, C. J., after stating the above. No direction was 
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given in respect to the uoney, its safe-keeping or invest- 
ment pending the appeai, and this court is now moved, 
after notice given to parties interested, for an order making 
an intermediate disposition of the money, either in return- 
ing i t  to the purchaser on his giving adequate security for 
its return when demanded, or in lending and converting it 
into an interest-bearing debt properly secured, and to be 
paid when the court shall require. 

The  motion proceeds upon the misconception of the legal 
effect of the appeal, and the condition and status of the 
case resulting therefrom. The fund is not thereby trans- 
ferred to the appellate court, or the authority to be exer- 
cised for its preservation withdrawn, but i t  remains in the 
custody and under the care of the superior court, as before, 
until the decision upon the appeal has been rendered. 
Meanwhile that court may make all necessary orders in 
reference to it, upon application of parties interested in its 
safety and final disposition. 

This  is apparent from the statutory provisions in regard 
to appeals. The appeal, when perfected so as to secure the 
final judgment in the appellate court, arrests "all further 
proceedings in the court below upon the judgment appealed 
from or upon the matter embraced therein." But the court is 
expressly authorized to " proceed upon any other. matter in- 
cluded in the action and not affected by the judgment ap- 
pealed from." 

I t  is only the subject matter involved in the judgment 
that  is thus placed beyond interference, and not those inci- 
dental matters appertaining to jurisdiction and often nec- 
essary in securing the full fruits of the judgment that may 
be rendered in the appellate court. THE CODE, § 588. 

This  construction is sustained by the provisions found in 
section 554, preceding, which authorizes the dourt, when 
the sureties to the undertaking on appeal become insolvent, 
to require a new undertaking from the appellant ; to dis- 
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pose of money deposited in place of an  undertaking, 
during the pendency of the appeal ; to order any  money 
deposited with officers to be transferred to the court ; and 
where perishable property is adjudged to be sold, and the 
appeal is from the judgment whereof this is part, to direct 
a sale and the proceeds to be deposited or invested to await 
the determination of the appeal. 

These provisions clearly indicate the retention by the supe- 
rior court of the powers necessary to the preservation of the 
funds in litigation, and subsidiary to the practical ends of 
the action. Nor are they in conflict with the series of 
adjudged cases which declare, that the effect of an  appeal 
from a final judgment is to remove the cause into a higher 
court arid make the affirmation of i t  therein a final and 
complete disposition of the controversy involved in  the 
action. lsler v. Brown, 69 N. C., 125. 

This cause is removed by the appeal to another jurisdic- 
tion, but the auxiliary agencies employed in  the court be- 
low, in furtherance of its purposes, remain under the con- 
trol of the judge thereof until the termination of the action, 
unless superseded by some proper order in this court. 
When a final determination is reached in either, these 
agencies will be required to do whatever is necessary to the 
full execution of the judgment and render i t  effectual. 

As the appeal does not transfer the fund, which remains 
in gharge of the court below, the judge possesses the power, 
and to him the application should be made, to make such 
orders in regard to it, as the interests of the parties may 
require for its preservation and forthcoming when required. 
The motion is denied. 

Motion denied. 
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B. W. MOORE v. JOHN IXGRAM, Admlr. 

Executors and Administrators-Special P~oceeding- Jurisdic- 
tion-Judgment-Homestead- Vendor's L ien  does not obtain 
here. 

1. Administrator filed petition against heirs of intestate to sell land 
for assets; issues were joined and the proceeding transferred to 
court in term, and upon the trial the issues were found in favor 
of the administrator; the judge gave the license to sell and also 
directed how the proceeds of sale should be applied; Held, 

(1) The court intimate that  the judge had no power to order the 
sale. 

(2) The jurisdiction to direct the application of the'proceeds is 
exclusively in t,he clerk. 

(3) The plaintiff In this lease was not a party to the special pro- 
ceeding for the order to sell, and is therefore not concluded or 
affected by the judgment therein rendered. 

2. A judgment consisting of several distinct and independent parts 
may be good as to one part and erroneous as to the others. 

3. A judgment against an  administrator founded upon a debt of the 
intestate contracted for the purchase of land, has no precedence 
over debts of the same class to be satisfied out of assets raised by 
the administrator under an  order to sell the land. 

4. There is no homestead right involved here; nor does the vendor's 
lien obtain in this state. 

(Satte~w7iite v. Camon, 3 Ired., 549 ; Hoskins v. Wall, 77 N. C., 249 ; 
Womble v. Battle, 3 Ired. Eq., 182; Smith v. High, 85 N. C., 93, 
cited and approved.) 

CIVIL ACTION, tried at Spring Term, 1884, of MACON SU- 
perior Court, before Graves, J. 

This was a creditor's bill filed by the plaintiff, in behalf 
of himself and the other creditors of the estate of T. A. 
Lowery, deceased, against the defendant as his administra- 
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tor, under the act of 1871-'72, ch. 213, 9 1. (Bat. Rev., ch. 
45, § 73.) 

The  case presented by the record transmitted to this court 
is as follows : 

The clerk of the superior court, before whom the special 
proceedings were had, found as facts, that T. A. Lowery died 
intestate in 1869, and the defendant qualified as his admin- 
istrator in 1875. 

I n  1875, T;lT. M. Patton obtained a judgment in the supe- 
rior court against said administrator f x  $492.05, the bal- 
ance due 011 purchase money for larid sold by Patton in  
the year 1859. 

The  plaintiff obtained judgment before a justice of the 
peace on the 14th of September, 1878, for $104, and costs 
against said administrator. 

The administrator on the ...... day ........ , 18 ..., filed his 
petition for license to sell his intestate's land to pay the 
judgment in favor of Patton, when the heirs of the intes- 
tate resisted the petition, insisting that the judgment was 
unjust and that the purchase money for the land had been 
paid. The  issues thus raised were transmitted to the supe- 
rior court in term for trial. They were submitted to a jury 
under the direction of the court and found in favor of the ad- 
ministrator. Thereupon, at  spring term, 1880, before Schenck, 
J;, the petition was heard and an order made directing the 
administrator to sell the land and apply the proceeds to the 
Patton judgment, and pay the residue, if any, to any debts 
outstanding against his intestate's estate. 

The  land was accordingly sold, and i t  brought $305, 
which the administrator applied to the Patton judgment; 
and from the report of the defendant, in his final settlement; 
the proceeds of this sale were the only assets that ever came 
to his hands. 

Upon this state of facts the clerk of the superior court 
adjudged that  the administrator had disbursed the assets 
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properly by paying the same on the Patton judgment, and 
the plaintiff excepts to this, for that, both Patton's and his 
own debt belonged to the seventh class as  provided in Bat. 
Rev., ch. 45, 5s 40, 41, and must be paid pro rata; and 
further, the clerk finds as a fact that the $305, assets, were 
received a t  spring term, 1880, and that plaintiff obtained 
his said judgment of $104 on the 14th of September, 1878, 
and that defendant paid all the assets on the debt of Patton: 
Wherefore the plaintiff says that the same is in violation 
of law, aud asks that he may be allowed his pro rata share 
thereof. The exceptions of the plaintiff were overruled, 
the report confirmed, and the plaintiff appealed to the 
judge, who, a t  spring term, 1884, aErmed the judgment of 
the clerk; and i t  was further adjudged that the plaintiff 
and his surety pay the costs of this action. From which 
judgment the plaintiff appealed to this court. 

Nr .  Geo. A. Jones, for plaintiff. 
Messrs. Rende, Busbee & Busbee, for defendant. 

ASHE, J. We are of opinim there is error in the judg- 
ment pronounced by His  Honor in affirming the judgment 
of the clerk, for there is also error in the judgment of the 
clerk in  overruliug the exception taken by the plaintiff. 
The p1ai:ltiff's exception should have been sustained. 

The  ruling of the clerk seems to have been predicated 
upon the idea that the judgment pronounced by the judge 
a t  spring term, 1880, giving to the defendant license to sell 
the real property of his intestate, and adjudging that out 
of the proceeds of the sale he should in  the first place sat- 
isfy the judgment in favor of Patton, was a judgment war- 
ranted by law and conclusive upon the plaintiff. 

Conceding that the judge had the right to render a judg- 
ment in  the case granting a license to sell the land, about 
which there was no point made, we are of opinion he  had 
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no right or authority, in  that judgment, to direct how the 
proceeds of the sale should be applied. That  was a matter 
which belonged exclusively to the jurisdiction of the clerk. 
C. C. P., Q §  433, 434. The  judge in  term has no jurisdiction 
over the settlement of intestateslestates,except in cases where 
the action in nature of a creditors' bill is brought by a 
creditor under the act of 1870-'71, (THE CODE, § 1448,) and 
in some cases where the court of equity takes jurisdiction. 

If the judgment rendered by the judge had any conclu- 
sive effect at  all, it was only so far as i t  gave the license to 
sell the land ; and that was for the reason the administra- 
tor in that particular represented the creditors. But the 
adjudication upon thequestion of the application of the assets 
was extra-judicial, and therefore not couclusive. A judg- 
ment, consisting of several distinct and independent parts, 
may be good as to one part and erroneous as to the others. 
Satterwhite v. Carson, 3 Ired., 549. But if tbe judgment in 
question has any validity at all as to the latter part, i t  is a 
judgment inter partes, and the maxim res inter alios acta alteri 
noceri non debet governs the case. " The application of the 
maxim to the law of judglneuts requires that no person 
shall be affected by any judicial investigation to which he 
was not a party, unless his relation to some of the parties 
was such as to make him responsible for the final result of 
the litigation. I t  is a general rule that au adjudication 
takes effect only between the parties to the judgment, and 
that gives no rights to or against third parties." Freeman 
on Judgments, 5 154. 

And in Broom's Legal Maxims, 705, we find i t  laid down 
as a general principle, that a transaction between two 
parties in judicial proceedings ought not to be biuding upon 
a third party, for i t  would be unjust to bind any person 
who could not be admitted to make a defence, or to exam- 
ine witnesses, or to appeal from a judgment which he  might 
think erroneous. 
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I n  Starkie on Evidence the  same principle is announced 
in the following passage : " I t  is an elemeutary rule and  
principle of justice that  no man shall be bound by the act 
or admission of another, to which he  was a stranger, and 
consequently no one ought to be bound as to the matter of 
private r ight  by a verdict or judgment to which he was not 
a party ; when he  could make no  defence; from which h e  
could not  appeal ; and which may have resulted from the 
negligence of another; or even may have been obtained by 
fraud and collusion." 

But the defendant's counsel contended in the argument 
before us that  t he  proceeds of the sale were first to be ap-  
plied to the Patton judgment, because the judgment was 
founded upon a debt contracted by the defendant's intestate 
for the purchase of the land, and,  by article ten section two 
of the  constitution, " no property shall be exempt from sale 
for the payment of obligations contracted for the purchase 
of the premises," and that  the land being thus made liable 
for the purchase money, its liability continued in the hands 
of the heirs after the death of the purchaser, and attached 
to the proceeds of the sale, when sold by the administrator 
to make assets. 

The  answer to that  is-The section of the constitution 
referred to provides a homestead for each resident of the 
stete by exempting from sale under execution land owned 
and occupied by him, not exceeding one thousand dollars 
in value, but excepts from the exemption the sale of the 
land for the payment of the purchase money. The excep- 
tion applies exclusively to the case where a homestead is 
claimed in the 1 and sought to be subjected to the payment 
of the purchase money, and has no application to a case 
where the homestead right is not involved. I n  a case where 
there is no right of homestead against the debt, as where (as 
in  this case) i t  is a n  old debt contracted prior to the consti- 
tution of 1868, the constitution does not interfere with the 
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relations of creditor and debtor, bu t  leaves them as they 
existed before its adoption. 

T h e  position taken by the counsel can only be supported 
upon the idea that  a judgment  founded upon the debt 
contracted for land creates a lien on the land for the  pur- 
chase money. But  in this state it has been well settled 
tha t  there is no such th ing  as a vendor's lien, Hoskilzs v. 
Wall, 77 N. C., 249 ; Won~ble v. Battle, 3 Ired. Eq., 182 ; 
smith v. High, 85, N. C., 93. I n  the last cited case i t  was 
expressly held that the law in  regard to the  vendor's lien 
was not changed by the constitution of 1868, and tha t  the  
exception in the  second section of article ten gave no lien 
to the  holder of a note for the  purchase tnouey of l a n d ,  but  
provided simply that if such holder shall obtain a judg- 
ment  on the  instrument and issue liis execution against 
the  vendee, his right to a homestead in  the  land purchased 
by h im shall  not be an impediment  to the  sale of the land. 
But,  as we have shown, tha t  question cannot arise where 
the  debtor, as i n  the  case of the  Patton judgment,  was not 
entitled to a homestead. Nor does i t  arise in the case of 
Moore's judgment,  for there is no point made in the  record 
about a homestead. And we must  take i t  that  there was 
no  one entitled to a homestead in  the  land sold by the ad- 
ministrator, or a claim for i t  would have been set u p ,  or a t  
least made a point in the case. 

n7e are of opinion the exceptions of the plaintiff should 
have  been sustained, and the proceeds applied to the two 
judgments pro rata, if there are no other debts in the  same 
class ; but if there are, then to all of them pro rata. 

There is error. Let this be certified to the  superior court 
of Macon county that the  case may be proceeded with in  
conformity to this opinion and the law. 

Error .  Reversed. 
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JOHN DAVIS v. ALBERT HIGGINS. 

Deed, registration of-Hand-writing, proof oj-Color of Title- 

Ejectment - Evidence--Parties- Plaintifl's transfer of interest. 

1. Where the maker and subscribing witnesses to a deed are dead, 
proof of the hand-writing of one of the witnesses thereto is suffi- 
cient to authorize its probate and registration; and if the witness 
states he is well acquainted with the hand-writing of the de- 
ceased witness, he is qualified to testify; and if the land is situate 
in two counties, probate of the deed before the clerk of either 
county is sufficient. 

2. An ancient deed accompanied with possession is evidence of 
color of tit16 without proof of its execution; and an unregistered 
deed, where there has been a continuous adverse possession for 
seven years, is also evidence of color of title. 

3. The rule that plaintiff is entitled to recover all the land described 
in the deed to himself, not covered by actual occupation or pos- 
sessiopedis for thirty years, does not apply to  a case where the 
evidence shows that defendant's possession, extending over that 
period, was under deeds with definite boundaries professing to pass 
title. 

4. One who is interested in the result of a suit and employs coun- 
sel to attend to it, is not thereby made a party of record; nor does 
a published notice requiring him to plead have that effect. Such 
one is not judicially known in the case, and therefore not ex- 
posed to judgment. 

5.  Where the plaintiff transfers his interest in the subject matter of 
controversy, the cause may still proceed in his name, or the as- 
signee may be allowed to be substituted in his place. THE CODE, 
$188. 

6.  And if such plaintiff sues in  forma patcpel'is and the fact of his 
assignment is properly brought to the notice of the court, the 
action wilI be dismissed, unless security be given for its prosecu- 
tion. 

(Bzcrnett v. Tho?npson, 13 Ired., 379 ; C a ~ ~ i e r  v. Hawzpton, I1 Ired., 
307; Barwick v. Wood, 3 Jones, 306; Plzcmnzer v. Baske~ville, 1 
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Ired. Eq., 252; Campbell v. McArthur, 2 Hawks, 33; ~ a r d h  v. 
Barrett, 6 Jones, 159; Berryman v. Kelly, 13 Ired., 269 ; Moore v. 
Puller, 2 Jones, 205 ; Thompson v. Red, Ib . ,  412 ; Johnson v. flwairh, 
Busb., 335, oited and approved.) 

EJECTMENT, commericed in  McDowell and removed to and  
tried a t  Fall  Term, 1883, of RUTHERFORD Superior Court, 
before Gilrner, J 

T h e  p l a i ~  ttiff, suing with leave of the  court in forma pau- 
peris, prosecutes his action to recover possession of the  land 
described in  the  complaint, alleging the title to be in  h im-  
self and a wrongful withholding by the defendant. These 
allegations are  directly denied i n  the  defendant's answer, 
and  the only issue submitted to the  jury was i n  this form : 

I s  the  plaintiff the  owner in fee and entitled to the  pos- 
session of t h e  land sued for?  To this inquiry the  response 
is, that h e  is  uot. 

T h e  action was commenced on February lo th ,  188.0, in  
the  superior court of McDowell, in which county the land 
is  situate, and was removed by cor~sent a t  sprinq term, 1882, 
to the  county of Rutherford, and  there tried. A t  the same 
term a r ~ d  previous t,o the order of removal, the  defendant 
filed an  affidavit wliereirl he  states, t,hat so~net i tne  d u r i n g  
the previous year the  plaintiff executed a quit-ciaitn deed 
conveying all his iliterest i r ~  the  land to certain parties, 
whose ]lames he mel~tions,  and tha t  they sooil after by 
a similar deed conveyed t,he same to one Allan Schenck, a 
wealthy resident in t,he city of' New York, iii trust for an  
associati(r~> of orgai~izetl c.al)ita!ists, who were engaged i n  
mining for #old, aud tha t  the suit  was tlow carried on in 
their interest and for tlieir benefit. alone. H e  thereupon 
asked that  ~iot ice  be issued to the plaintiff and  i ~ e  t)r re- 
quired tq .  give a justified uuder tak i t~g  with sureties to secure 
his costs. sliould tlre ~,laitltiff fall ill his action. No reslbonse 
ap\>ears i n  rlie record t o  have ~ W I I  Itlade to the  application. 

At  s l~r i r ig  tertu. 1883, of Rur.l~erford sul)erior c o u ~ , t ,  tllr 
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defendant made a motion, founded upon the facts contained 
i n  his affidavit, to dismiss the action for the  reason tha t  the  
plaintiff had trmsferred all his interest in  the  land to 
others, and had none now in the  pending controversy, while 
the  suit  was prosecuted solely for the  benefit of the  as- 
signees. T h e  motion was refused. 

After the trial, pursuant to a notice given, while i t  was 
in progress, to opposirlg counsel, aud upon a similar affi- 
davit  i n  substar~ce but  more rninute in its details, the  de- 
fendant moved tha t  judgment  be entered against said 
Schenck for his costs. i n a s m u c l ~  as notice had been 1)ub- 
lished under a n  order of the  court requiring the said 
Schenck to answer or demur  to the complaint herein filed. 
or tha t  judgment will be taken against h im for the relief 
denlanded in the complaint. T h e  nlotion was allowed, a n d  
from the judgment against him the said Allen Schenck 
appeals. 

,Wr, LU. H. Justice, for plaiatiff. 
illessrs. Sinclc~ir, Fovney, and  Batchelo~ & Deuereue, for de- 

fendant. 

SMITH, C. J., after stating the case. From the judgment 
render& npon the verdict the  plaintiff also appeals, h e  
b e ~ n g  allowed to do so without giving the undertaking 
prescribed by law, and assigns error i n  the several rulings 
to which the exceptions col~tained i n  the record are  taken. 
These we propose first to consider. 

T h e  plaintiff claimed under a g ran t  ~ s s u e d  to hiinsel! in  
1574, which it was admitted covered the iand in dispute and 
pu t  the  title in him,  unless i t  had been previously divested, 
and the  state then had none to convey. I n  deducing h i s  
t ~ t l e  from older deeds aud  long aud contirluous possession 
under  them,  the defendant introduced a deed from James  
James to Roberts, Bryan & Hard in ,  bearing date on March 
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l s t ,  1830, to the adtuissiotl of which objection was made by 
the  plaintiff, on the  ground of a n  insufficient probate a n d  
unauthorized registration. T h e  probate was before t h e  
clerk of Haywood county, and  after registration there, upon 
his certificate, transmitted to JlcDowell, when probate was 
again adjudged by the clerk of that county, and the deed 
agaiu put  upou the register's book. T h e  form of the pro- 
bate was as follows : 

" S T A T E  OF' NORTH CAROLINA, 
HAYWOOD COUNTY. 

I, J .  K. Boone, clerk of the  superior court of Haywood 
county, do hereby certify that  the  executiori of the forego- 
Ing and  anuexed deed of conveyance was duly proved be- 
fore me this day by the oath and  examination of A. Hig-  
gins,  who being duly sworn says tha t  James .James, the  
ulaker thereof is dead, and  tha t  William Moore and J o h n  
Woody are  dead or beyond the  l imits of the state. And i t  
is further proved by the oath and examination of L.  L. 
Moore, that  he 1s well acquaiuted with the  hand writing of 
the  said TITilliam Moore, and  that  the  name of the said 
Willlam Moore, subsciibed as a witness to said deed, is i n  
the  prt,per hand-wri t i r~g of the  s u d  William Moore. 

Let tl.le same with this certificate be registered. Given 
under  m y  hand and official seal this 20th day  of November, 
1883. 

J. K. BOONE, 
Clerk of the Superlor Court of Haywood County." 

The  official seal is annexed to the  certificate. 
T h e  appeilar~t's objection is not pointed to any  partic- 

ular defect in the probate, as warranting registration in  Mc- 
Doweli county, but we suppose i t  rests upon sub-division 8, 
of sectior~ 1246 of THE CODE, which provides specially for 
the  case where both maker and  subscribing witnesses a re  

2.5 
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dead or ncn-residents, and authorizes probate to be made 
before the  clerk of the county where the  ins t rument  is sought 
to be registered, and declares such proof sufficient for regis- 
trction therein. 

I t  does not appear, the  deed not being i n  the  transcript. 
whether i t  contains also land l y ~ n g  in  Haywood, or for 
wha t  purpose the ins t rument  was sought to be registered in  
Haywood ; and hence, as error to be corrected must be 
shown, we a re  unable to see that  the  case comes under tile 
prov~sions of the  paragraph referred to, and  is not within 
t h e  terms of section 1248, which, when the  lands conveyed 
lie in two counties allows proof before the  clerk of either. 

T h e  probate is llot obnoxious to the  objection that  the  
evidence IS confined to tlie hand-writing of one only of the  
subscribing witnesses, for such is held sufficient in  Burnett 
v. Thompson, 13 Ired., 379, nor that i t  is insufficient because 
the  witness does not show how he  acquired a knowledge 
of the  hand-writing, as is held in  Carrier v Humpton, 11 
Ired., 307. 

A probate, i n  words almost identical with those before 
us, is declared suffi-ieut in  Burwick v. Wood. 3 Jones, 306, 
i n  the  opinion in  which PEARSON, J., uses this l a~ iguage  : 
" We think where a witness states tha t  he  is well acquaivated 
with 'the hand-writing, lie is qua l~f ied  to testify to it prima 
fucie. * * * So the case is distinguishable f r o ~ n  Carrier 
v. Hamptorz. for there the  witness did not say he  was well 
acquainted wit11 the hand-wr~t ing ,  or even tha t  he was ac- 
quainted with ~ t .  bu t  swore merely tha t  the  sigljature was 
in  the  hand-wr~t ing  of the grantor." 

But  the  court permitted the  deed to be read to the jury, 
being thirty years old and proving itself, as affordiliq c3trlor 
ot title to t h g  defendant. 

There  was 110 error in the  r u l i ~ ~ g  even if we acsrlme an  
insu6fic1ent  robat ate, since an  al~cierit deed, such as r l ~ ~ s ,  iic- 

cornpahied with a cousistent possession under  it, may be 
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read without proof of execution ; for as remarked by RUF- 
FIN, C. J., i t  is the accomparlying possession of the  land 
tha t  establishes the  authenticity of an  ancient deed. Plum- 
mer v. Baskerville, 1 Ired. Eq., 262. To the  same effect is 1 
Greenl. Evi., §§ 144, 530. 

And again, an unregistered deed is competent evidence 
of color of titJe reudered perfect by a continuous adverse 
possessiol~ of the laud, according to its terms, for the  period 
of seven years. Campbell v. McArthu~, 2 Hawks, 33 ; Har-  
din v. Barrett, 6 Jones, 159. 

No exceptiorls were taken by the plaintiff to the  charge 
given to the  jury ; none to the  instructions prayed for by 
the defendant ; llone asked for himself. 

I n  the  coorse of the  a rgu tne l~ t  of the  plaintiff's counsel, 
he  insisted on plainl,iff's r ight  to recover all t h e  land de- 
scribed in the  g rzn t  to himself, not covered by actual occu- 
pation or a possessio pedis for the  period of thirty years or 
more, and read the  case of Berryma,tz v. Kelly, 13 Ired., 269, 
to sustain his  contention, btrt 110 directiou to this effect was 
requested before verdict. 

After its rendition, the  couri, was asked to note a n  excep- 
tion to the  omission to charge upon this point. This  was de- 
clined because no such instruction was asked, the  court ad-  
d ing  that  if' i t  had beet), i t  would have been refused, because 
i t  Wac; not applicable to the  proof's offered i n  this case. 

Looking into the evidence of,possession aud acts of own- 
ership, i t  will be seen tha t  they were under deeds with def- 
inite boundaries professing to p s s  title, and not a naked 
occupation, nor  mere acts done on the land unsupported by 
a pai~er  title. These extended over a long period accourpa- 
nied by deed as far back as 1830, and without such deed, 
show11 in evidence, by the  said Jauies James a s  far back as 
1808. 

The  exceptions of the  plaintiff a re  untenable aud  we sus- 
tain the ruliugs to which they are takec. 
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The  appeal of Allen Schenck must be sustained. H e  was 
not a party to the  action, and alttnough he may have ac- 
quired such titlf or claim as the  plaintiff possessed dur ing  
the progress of the  suit, and ,  being directly interested i n  
the  result, tnay l-lave etuployed c o u n ~ e l  to a ~ d  i11 the prose- 
cution of the  soit, these acts did not, (nor did the ordered 
publication have that  effect,) make h i m  a party to it, so as  
to warrant any  judgment  against him.  T h e  assignment 
pu t  a n  end to the pla~nt i f f ' s  interest in the  subject matter 
of controversy, and ,  under  the  former practice, if brought 
to the  cotice of the  court it1 a plea since the  last continu- 
ance, would have extinguished his cause of action. Under  
the  present system the cause may proceed, notwithstanding 
a trarlsfer of the property, in the  name of the original party, 
or the  assignee may be al!owed to be substituted i n  his 
place by the express provisions of the statute. THE CODE, 
9 188. H a d  the appellant applied to become a party plain- 
t ~ f f ,  the  court would have required, as  a cond~t ion  i n  giv-  
i n g  leave, that  he should give security for prosecuting the 
action, as he would be outside of the  order which dispensed 
with i t  for the  plaintiff. So, ln  our  opinion, upon the facts 
brought to its attention, the  court would have withdrawn 
the  leave to sue in  forma pauperis and ?ismissed the action, 
unless a proper undertaking was given, as the interest of 
the  original plaintiff had ceased. 

But certainly, whet1 the  plainf,iff had conducted his suit  
to a verdict, it was not in  the  power of the court to charge 
the  appellant, who is not judicially k t ~ a w n  in the action, 
with the  costs illcurred by the defendant in  a successful re- 
sistance to it. 

I n  the  superseded form of ejectment, i t  was decided tha t  
tile lessor's entry into  possession of the land sought to be 
recovered, would defeat the  action ; but in order to this, 
the  entry  must by a proper plea he brought to the notice 
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of the court. Mooye v. Fuller, 2 Jones, 205 ; Thompson v. Red, 
Ib., 412 ; Johnson v. Swain, Busb., 335. 

I t  must be declared there is error on rendering judgment 
against the appellant Allan Schenck, and the same is re. 
versed with costs. 

There is no error in the rulings brought u? for review in 
the appeal of the plaintiff Davis, and they are affirmed. ' 

No error in  uavis '  appeal. 
Error  i n  Sct>el~ck's appeal. 

Judgment  accordingly. 

BROWB CHEMICAL COMPANY v. ATKINSON, COBB & CO. 

Contracts in commercial transactions-Letter.evidence-Fertil- 

iaer Tax-Parol evidence of usage. 

1. The letter of a partner submitting propositions in reference to 
the sale of goods, in response to inquiries of the defendant, is ad- 
missible upon tri tl of an  action to recover the price of the goods, 
as bearing on the contract of sale. 

2. Where a company in Baltimore agrees with a merchant in North 
Carolina " to give him the right to sell " its commercial fertilizer 
in this state, the contract is to be interpreted as meaning the 
privilege of selling, which pril-ilege must be acquired by payment 
of the license tax by the company. 

3. Par01 evidence is admissible to show the custom or usage of a 
place where a contract is entered into; and this, upon the princi- 
ple, that  it is presumed the parties did not mean to express in 
writing she whole of the contract by which they intended to be 
bound, but a contract with reference to such usage. 

(Bobbitt v. bzs. Co., 66 N. C., 70 ; Moore v. Emon, 11 Ired., 568; 
Vaughan v. Railroad, 63 N. C., 11, cited and approved.) 
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CIVIL ACTION, tried at  Spring Term, 1884, of WILSOK 
Superior Court, before Shepherd, J. 

The action was brought to recover for goods sold to the 
defendants. The allegations in the pleadings are substan- 
tially set out in the opinion of this court. I t  was admitted 
that the contract of sale was made in the town of Wilson, 
N. C., and that  the goods (the commercial fertilizers) were 
delivered as alleged. 

The correspondence between the parties referred to in the 
opinion, and bearing upon the contract and the issue sub- 
mitted to the jury, is as follows : 

[Exhibit " A."] BALTIMORE, MD., Dec. 17, 1880. 
Messrs. Baker & Cobb, Wilson, N. C. : 

GENTLEMEN :-I will give you the right to sell Powell's 
Prepared Chemicals and Tip Top Fertilizer a t  Wilson and 
Sparta, North Carolina, on the following terms : Powell's 
Chemicals at $9 cash per formula, f. o. b. here ; $9.50 your 
note 4 months; $10 payable November ls t ,  1881, as per 
printed terms sent herewith. Tip Top Fertilizer I will sell 
you in car load lots at $27 f. o. b. ; 30 days $28 ; your note 
4 months $30 ; payable November lst,  1881, on terms as 
printed. Patnphlets will he mailed to every farmer in your 
state, and the Chemicals advertised in every paper of prom- 
inence. Yours, &c., 

W. S. POWELL, Treasurer. 

[Exhibit "E'."] WILSON,-N. C., Jan.  14: 1881. 
Brown Chemical Cg. Baltimore : 

DEAR SIRS:-Please ship us to Wilson, N. C., ten tons 
(I car load) Tip Top. Prepay freight and we will remit 
amount of freight. Send circulars, &c., for us to distribute 
amongst our customers. 

Yours truly, 
ATKINSON, COBB & CO. 
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[Exhibit " G."] BALTIMORE, XD., Jan .  15, 1881. 
Alessrs. Atkinson, Cobb & Co., Wilson, N.  C : 

GENTLEMEN :-Your kind order for ten tons Tip  Top Fer- 
tilizer to hand which we do not enter, as you do not say on 
what terms you want it, and our invariable rule is to have 

I all understandings first to prevent misunderstandings after- 
wards. We submitted two propositions to your partner 

I when in  our  office: 1st. We would sell you on 30 days' 

I time f. o. b. here Powell's Chemicals for any crop per formula 
a t  $8.50, in car load lots, and Tip  Top Fertilizer a t  $27 a ~ ton, same terms, or if your reference were satisfactory, your 
note at 4 months, 6 per cent. interest added, would be ac- 

I 

I cepted as  cash. The  2d proposition : We would sell you on 
your note, payable November lst ,  15 and December lst, 

I 
equal amounts for your purchase, secured by liens of the 
farmers to whom the fertilizers were sold, or other satisfac- 1 tory security, a t  your option ; note bearing interest a t  6 per 

~ cent. per annuw from date of shipments, Powell's Prepwed 
Chemicals a t  $9 a formula, and Tip Top a t  $30 on same 

I terms. All settlements, whether cash or time, to be made 
in our office within 30 days from date of shipments. 

~ Now, gentlemen, this is not questioning in any  way the 
responsibility of your firm, but i t  is our way of doing busi- 

I ness, and for our correctness and responsibility we refer you 
to any banker or merchant in  the city. If these terms are 

I 
acceptable, we should appreciate your approximating about 
what your wants will be. Our orders are coming in  very 
heavy, and we do not wish to disappoint you if we can 

I avoid it. 
I Yours, &c., 

BROWN CHEMICAL CO. 

LExhibit " H."] WILSON, N. C., Jan.  18, 1881. 
Brown Chemical Cb., Baltimore : 

DEAR SIR:-Yours of 15th to hand. We propose to pay 
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cash for whatever we use of the "Tip  Top" at  prices men- 
tioned in yours. When can you ship us a lot (say car load)? 
Please let us hear from you. Send circulars, &c. 

Yours truly, 
ATKINSON, COBB & CO. 

We give you for reference Mrs. Townsend, Whitley & Co., 
of your city. 

The issue-" Was i t  a part of t t ~ e  contract that the license 
tax was to be paid on the guano by the plaintiffs? " 

To show the contract between the parties, the plaintiffs 
introduced the letters marked " Exhibit F, G, and H." 

The defendant, James T .  Cobb, was introduced as a wit- 
ness for the defendants, who testified that  on the 17th of 
December, 1880, he and one J. H. Baker were a mercantile 
firm in  Wilson, under the name and style of Baker & Cobb : 
that the defendant's firm went into business on the 1st day 
of January, 1881; that  on the said 17th of December the 
defeudant had a conversation wit11 W. S. Powell, one of the 
plaintiff's firm, in the plaintiff's office in Baltimore, in 
which he informed him that the defendant firm would go 
into business on the first of the next, January, consisting in 
part of himself and the said Baker; that he wished to know 
the terms on which fertilizers could be bought by the new 
firm when it weut into operation, and that thereupon the 
said Powell wrote a letter addressed to the said Baker & 
Cobb, which was submitted to the defendant firm in Janu- 
ary, 1881, upon which the foregoing letter of defendants to 
plaintiffs of January i4 th ,  1881, m7as written. 

The  letter to Baker & Cobb, marked " Exhibit A," was 
then offered in evidence. The  plaintiffs objected. Objec- 
tion overruled, and plaintiffs excepted. The  letter was then 
read in evidence. 

T. J. Hadley, a witness for defendants, was asked by de- 
fendants' counsel what was the custom of the manufacturers 
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and  dealers in commercial fertilizers in  Baltimore as to the 
payment of said license tax. Plaintiffs objected. Objection 
overruled and plaintiffs excepted. 

Plain tiffs' counsel was then allowed to examine the wit- 
ness, before answering the questions, as to the grounds of 
his knowledge of such cuatom. Whereupon witness stated 
that  he had been in business slnce 1871 ; that  siuce the act 
establisbinp said tax he had dealt in four different brands 
of fertilizers; that  his knowledge was based on uewspaper 
reports and advertisement, on the fact that the agent of the 
department of agriculture had been in  Wilson and had not  
seized the ferlilizers; that he had been a member of several 
firms, and had dealt largely in such fertilizers, and was fa- 
miliar with the dealings In fertilizers in  Wilson and the 
surrounding country; that he had seen licenses issued to 
different mercantile firms and the agricultural reports, had 
heard statements made by the agents of the manufacturers 
and dealers, and the agent of the departrnent of agriculturz; 
tha t  he dtd not know, of his owu knowledge, that the other 
dealers in Wilson did not pay said tax, but that it wasgen- 
erally understood and acted upon that  the taxes mere paid 
in Baltlrnore All the fertilizers that he had seen brought 
here were marked " tax paid." There is a general ware- 
house in Wilson in which tihey are all deposited upon ar- 
rival. 

The  plaintiffs thereupon objected to the witness answer- 
ing  the queatlons, because he had not qualified himself to 
do so. The objection was overruled, and plaintiffs ex- 
cepted. 

The  witness then testified that he knew what the univer- 
sal custom was, and what was generally understood and 
acted upon by the merchants of Wilson and vicinity in their 
dealings with fertilizer companies in Baltimore ; that such 
custom was that  the companies paid the license tax. The  
plaintiffs excepted. 



394 I N  T H E  SUPREME COURT. 

The  jury responded to the issue in  the affirmative. Mo- 
tion for new trial, &c. Judgment for the defendants, from 
which the plaintiffs appealed. 

Msssrs. Strong di: Smedes, for plaintiffs. 
Messrs. H. F. Murray and Connor & Woodard, for defend- 

ants. 

ASRE, J. The plaintiffs, partners in  trade and doing bu- 
siness in the city of Baltimore, seek by this action to re- 
cover from the defendants, merchants and partners doing 
business in the town of Wilson, North Carolina, the bal- 
ance of the value of forty tons of "Powell's Tip Top Fertil- 
izer " a t  twenty-seven dollars per ton, sold and delivered to 
the defendants between January 1st and March lst,  1881, 
at  Wilson. 

The  plaintiffs allege that only the sum of $595 has been 
paid by the defendants, and they demand judgment for the 
balance. 

The  defendants plead a counter-claim, and allege that 
the plaintiffs agreed to give them the right to sell the fer- 
tilizer in North Carolina, the right to do which could only 
he acquired by the payment of a tax of $500 to the board 
of agriculture; but that after the receipt of the goods a t  
Wilson, in  consequence of the failure of the plaintiffs to 
pay said tax, the fertilizer was seized by the commissioner 
of agriculture and the defendants were compelled to pay 
the $500 tax to relieve the fertilizer from the seizure. 

The  only issue raised by the pleadings which was sub- 
mitted to the jury, was : 

" Was i t  a part of the contract that the license tax was to 
be paid on the guano by the plantiffs ? " 

On the trial of the issue several exceptions were taken 
by the plaintiffs to His  Honor's ruling in the admission of 
testimony, and to his refusal after verdict to grant a new 
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trial because of errors assigned in his rulings, and his re- 
fusal to render a judgment, notwithstanding the verdict, 
upon the admission of the defendants. 

The first exception was to the admission of the letter 
written by W. S. Powell, treasurer, to the defendants, dated 
Baltimore, December 17th, 1880, and marked " A " in the 
record. The  ground of the objection to the reception of 
the letter is not stated in the record. If Powell was one of 
the firm of the Brown Chemical Company, the letter was 
admissible as  a proposition from the company. James T. 
Cobb, one of the defendants examined as a witness in  their 
behalf, testified that before the date of this letter he was in  
Baltimore in December, 1880, and had a conversation with 
Powell, the writer of the letter, who was one of the partners 
of the plaintiff firm, in their office, in referencp to the terms 
upon which he and his partners could purchase fertilizers 
from the plaintiff company, and afterwards they received the 
letter in question from the plaintiffs. I n  the plaintiffs' let- 
ter to them, marked "G," they say, "we submitted two 
propositions to your partner when in our office." This evi- 
dently referred to the interview between the witness Cobb 
and Powell, for it does not appear that either of the partners 
of the defendant firm was at  any other time in their office; 
and it recognized Powell as a partner, and also the proposi- 
tions made by Powell to Cobb. For the propositions of 
Powell were not made a t  that time, but subsequently, in the 
letter of da,te December 17th, 1880, in response to the in-  
quiries made by the defendant Cobb at  the interview i n  
the otEce. And Powell being shown to be n partner, the 
letter was admissible in evidence; and i t  was proper to be 
left to the jury, in connection with the other letters offered 
in  evidence, as bearing upon the issue before them. 

The  letters were all about the same subject matter between 
the same parties, and referring to the satne contract, and 
were therefore admissible. Robbitt v. Insurance Co., 66 N. 
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C., 70 ; Starkie on Evi., 95 ; 2 Parsons on Cont., 553 ; Col- 
burn v. Dawson, 10 C. B., 4 Eng. L. and Eq., 378. 

The letters objected to had a direct and important bear- 
ing upon the question submitted to the jury. The  plaintiffs, 
through their partner Powell, say, "I will give you the right 
to sell ' Tip Top Fertilizer' a t  Wilson and Sparta, North 
Carolina," upon terms thereafter mentioned What was 
the right stipulated to be given ? Can it be other than the 
privilege of selling the article in this state? But by section 
2190 of THE CODE, that privilege can only be acquired by 
paying the tax of $500, and to give the privilege necessa. 
rily implied that the plairitiffs had acquired the privilege 
to do so. 

The second and third exceptions were to the ruling of 
the court in  admitting evidence' in regard to the custom of 
manufacturers and dealers in  commercial fertilizers in Bal- 
timore, as to the payment of said license tax. Tile plain- 
tiffs objected to the introduction of the testimony and to 
the competency of the witness who was offered to establish 
the custour. 

The witness (Hadley), after stating the means and oppor- 
tunities he had had of obtaining a knowledge of the cus- 
torn (which we think were sufficient to make him compe- 
tent to speak of the custom), testified that he knew what 
the universal custom was, and what was generally under- 
stood a n d  acted upon by merchants of Wilson and vicinity 
in their dealings with fertilizer companies in Baltimore ; 
and that such custom was that the companies pnicl the license tax. 

We are of opinion the testimony of the witness was suffi- 
cient to establish the existence of the custom or usage in  
the town of Wilson, and afforded evidence, pertinent to the 
issue, to be considered by the jury, for i t  was admitted on 
the trial that the contract was made in the town of Wilson; 
and every contract with respect to m y  business or dealing, 
when the contrary is not expressed, or cannot be reasonably 
inferred, is presumed to be made with reference to the usage 
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of the  place where i t  is entered into. T h e  question, then, 
propounded to the  witness-what was the  custom of manu-  
facturers and  dealers in commercial fertilizers in  Baltimore, 
as to the  payment of the  license t a x ?  mcst  be taken as 
having reference to those dealings with traders in the  town 
of Il'ilson. And i t  is well settled that parol evidence may 
be admitted to show a custom or usage of a place where a 
contract is entered into, for the purpose of annexing inci- 
dents to, and explaining the meaning of terms used in  it, 
Jloore v. Easou, 11 Ired., 568; and  this court in decidirlg - 
tha t  case relied upon the case of Hutton v. Warren, 1 M. $ 

W., 475, which is a leading English decision upon the sub- 
ject, where i t  was held that,  in  commercial transactions, 
extrinsic evidence of a custom and usage is admissible to 
annex incidents to written contracts in  matters with respect 
to whic l~  they are  silent. T h e  same rule has also been ap-  
plied to coutracts in other transactions of life, in  which 
known usages have been established and prevailed. And 
this has been done upon the principle of presumption tha t  
in such transactions the parties did not mean to express i n  
writing the whole of the contract by which they intended 
to be bound, but a contract with reference to these kliown 
usages. On same point, we refer to Starkie on Evi. ,  709 ; 
Tt'iyylesworth v. Dollison, Doug., 201 ; Van Ness v. Puckard, 2 
Pet., 137, and  17aughan v. Ra i l~oad ,  63 N. C., 11. 

T h e  fourth exception, to the  refusal of His  Honor  to 
qrant  a new trial, cannot he sustained, for that  was a mat- 
ter within his discretion. 

And the  last exception which was to his refusal to render 
judgment  in behalf of the plaintiffs, non obstnnte veredicto, 
was properly overruled, for we see uothing it] the record 
which could have warranted the  court in  rendering such a 
judgment.  

There  is no  error, and the judgment  of the  superior court  
is therefore affirmed. 

No error. Afirmed. 
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SAMUEL RUFFIN and others v. C. B. HARRISON and others. 

Modi,fication of Judgment-Rehearing. 

A rehearing will not be granted upon a summary nlotion to modify 
a final judgment of this court. See alzte, '76. 

(Moore v. Hi~z/zunt, 90 N. C., 163, cited and approved.) 

MOTION t,o njodify judgment,  heard a t  October Term,  
1884, of' THE SUPRE~IE COURT. 

Illessrs. Reude, Busbee ck Busbee and J. B. Batchelor, for 
plaintiffs. 

Nessrs. Fuller c t  Stmw and E. C. Smith, for defendants. 

MERHIMON, J. At this tern] of the court the  defendants, 
Ellis and wife and Penelope Egerton, filed their  petitloll to 
rehear, and they prayed therein that a n  injuuction be 
g a n t e d  restraining the collection of the execution hereto- 
fore issued in this case agaizst  them,  peudiug the applica- 
tlon to rellrar. We  denied the nlotiou for a n  injunction, 
and o u r  opinion ill that respect ja~ite, 76) was taken as a 
stroug intimation tha t  the a!tpllc.ation to rehear would be 
denied upon  the final hearing upon the merits. 

'Pile s u n ~ r  parties the11 filed their other petition allegiug 
tha t  tlle defend;lnt M. F. Harrison is liable for, a n d  ought  
in c ~ q ~ ~ t y  to be required to pap,  for their rxoneration, the  
s u ~ l l  of Inouey :hey are required by the final decree i n  this 
action to pay : and they pray th,tt the court will amend and 
tnodify its decree entered at the last term, so as to give the 
relief tleri~a~lcled. 

lye need not consider now, whether or liot the  petitioners 
anigIlt have t h e  rellef they demwnd 111 a proper action for 
tha t  purpose : or wl~etller they lnlght have litigated ttlelr 
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rights as against the defendant M. F. Harrison and had 
any  measure of relief in  this action before the final decree; 
because, the court has no power to amend or modify the 
final decree, entered a t  the last term, upon an application 
like this. 

Afber final judgment, the court cannot disturb it, unless 
upon an application to rehear, or for fraud, accident or mis- 
take alieged in an independent action; or, perhaps, in some 
cases, a party rnight be relieved against a "judgment, order 
or other proceeding taken against him through his mistake, 
inadvertence, surprise, or excusable neglect," within a year 
after the entry of the same. THE CODE, Q 274; Moore v. 
Hinnant, 90 N. C., 163. This of course does uot imply that 
the court has not power to correct the etltry of its orders, 
judgments and decrees so as to make them conform to tLe 
truth of what the court did in grantingthern,or to set aside 
an  irregular judg~nent  in a proper case. 

The practical effect of granting tlle prayer of the 1,eti- 
tioners would be to give them the benefit of a rehearing, 
upon a summary application to change the final decree a t  a 
term of the court subsequent to that  a t  which i t  wasgranted. 
We are not aware of any rule of procedure or practice that 
warrants such action. The application must be denied,and 
the petition i n  this respect dismissed. I t  is so ordered. 

k'etitiou dlsnlissed. 

HURST, MILLER & CO. T-. EVERETT & EVERETT. 

1. A counter-claim includes any defence (except a demurrer) which 
does not amount to a plea in bar. THE  CODE,.$^^^. 
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2. But, strictly, a counter-claim is a cross-action against the plain- 
t'iff in which the defendant may have affimative relief; but it 
must, like a complaint, state the cause of action and demand the 
relief to which the defendant alleges he is entitled; and it there- 
fore falls under the limitation to the jurisdiction of a justice of 
the peace. 

And if no relief be prayed, it is not a cross-action, but may be 
either a set-off or recoupnlent : - 

A set-off, when the defence is a distinct and independent cause 
of action arising in contract, and out of a transaction extrinsic 
to the plaintiff's cause of action; 

A recoupnlent, when the defence is matter growing out of or 
connected with the subject of the action, that is, a defendant 
sued for a debt or damages may diminish the damages suffered by 
himself on account of the plaintiff's breach of the same contvact. 

4. Therefore, where plaintiff sues for goods sold and delivered or 
upon notes given therefor, the defendant may set up a counter- 
claim for damages sustained by the plaintiff's failure to deliver 
goods of the quality contracted for, and recoup the damages 
he has suffered to the amount claimed in plaintiff's complaint; 
and when several actions are brought in a justice's court upon 
notes, as here, he~has  the right to set up such defence in each, 
until the  mount of his damages is exhausted; and on appeal to 
the superior court where the actions were consolidatedi he has 
the right to recoup the whole amount of such damages. 

(Boyett v. Jraug7zan, 85 N. C., 363; Xeneely v. Craven, 86 N. C., 364; 
Gawett v. Love, 89 Pu'. C., 205; Dew v. 8tz~bbs, 83 N. C., 539; 34c- 
Clsnnhan v. Cotten, I b . ,  332: Ltstz v. TTzon~pson, 87 K. C., 334. 
cited and approved.) 

CIVIL ACTION, tried at S p r i r ~ g  Term,  1884, of SWAIX 
Superior Court, before Graves, J. 

T h e  action originally consisted of five distinct actions, 
tried before a justice of the  peace and carried by appeal to 
the  superior court. 

T h e  facts are  t h a t  the  plail~tiffs sold t h e  defendants, by 
sample, $800 worth of boots a n d  shoes, and  guaranteed they 
sliould be of l ike quality with the  samples. Eefore the  
goods were shipfied, the  several ~ ~ o t e s ,  offered i n  evidence, 
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were mailed to the defendants and  signed by them and  re- 
turned to the plaintiffs. 

T h e  five actions brought before the justice of the peace were 
for these goods, sold and delivered, and each action was to 
recover an  amount  corresponding with the amounts of the 
several notes. The corresponding notes were offered in evi- 
dence in support of the plaintiffs' complaint in each case. 
The  execution of the notes was not denied. 

'The defendants answered in  each case, claiming a " set- 
off' and counter-claim " for damages sustained by them by 
reason of the failure of the plaintiffs to supply goods of the 
quality contracted for. The  justice gave judgment for the  
plaintiffs in each case, and  the defendants appealed to the 
superior court, where, on motion of the defendants' counsel, 
the  several actions were consolidated. 

On the trial in rhe superior court, the plaintiffs offered in 
evidence the notes of the defendants, and ,  the notes not be- 
i ng  denied by them, the plaintiffs rested their case. 

T h e  defendants objected that  though judgments had been' 
rendered on the r~otes by the justice of the peace, they had 
not been " dashed." The court said, while it  was proper to 
write the word "judgment  " across the face of the notes on 
which judgments were given, yet the failure of the justice 
to do so did not render the notes incompetent evidence. 

The  defendants then offered evidence that  since these 
judgmer~ts  were rendered, the notes had been withdrawn 
from the justice's court, and a sui t  brought on them in the 
federal court a t  Asheville, which was then pending 011 a 
plea of abatement ; but His Honor held that,  notwithstand- 
ing such suit, the state court having acquired jurisdiction 
was not ousted of it, and no judgment having been pleaded, 
and no plea of Eis pendens having been made, the court here 
must proceed with the case. 

The  defendants offered to show that  the goods shipped 
to them by the plaintiffs were not of the quality repre- 

26 



402 I N  THE SUPREME COURT. 

sented by the samples, but were in fact inferior, and not 
worth as much by fifty per cent. ; and they insisted that 
by reason of the false warranty they had sustail~ed dam- 
agesffor a large amount-at least four hundred dollars. 

The  court being of opinion that, as the contract of pur- 
chase was one transaction, the damages arising out of it 
were not divisible, and that the justica of the peace had no 
jurisdiction, for that, accordiug to the defendants' own 
showing, i t  was for more than two hundred dollars ; and no 
part thereof being remitted and the justice not having ju- 
risdiction of the counter-claim, the superior court on ap- 
peal had no jurisdiction, althougll the several actions had 
been c~nsolidated, and, although the defendants insisted, 
(the actions having been consolidated,) they had the right 
tofset off damages to the amount of $800. 

H i s  Honor therefore ruled that no counter claim had 
been pleaded of which the court had jurisdiction ; and, be- 
ing further of the opinion that  defendants having given 
the said notes for sums within a justice's jurisdiction, and 
there being no suggestion that the same was done in fraud 
of jurisdiction, His  Honor d~rected a verdict to be entered 
for the plaintiffs, and the defendants appealed. 

No counsel for plain tifys. 
Messrs. Battle & ,%'ordecn,i, for defendants. 

ASHE, J. The defendants pleaded before the justice a 
set-off and COUII  ter claim," and to sustain their defence 

offered to show that the boots and shoes, for which the 
notes were given, were not of the quality recommended by 
the plaintiffs ; and on the trial in the superior court they 
offered evidence to the effect that the " boots and shoes " 
were not of the quality represented b~ the  samples, aud by 
reason of the false warranty they had sustained damages 
to the amount of four hundred dollars. But His  Honor 
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charged the jurv that  the defence set up could not avail 
the defendants, for the reason that  no counter-claim had 
been proved of which the court had jurisdiction ; and as 
the contract of purchase was not divisible and the claim 
for damage9 set u p  was for more than two hundred dollars, 
the justice of the peace bad no jurisdiction. 

If the defence set up  by the defendants was a counter- 
claim in the strict sense of that term, His Honor's ruling 
was correct, that  is, if the defendants had pleaded the coun- 
ter-claim as a cross action against the plaintiffs. But that, 
they have not done. 

I n  those cases where i t  has been held that a justice of the 
peace had no jurisdiction of a counter-claim for a demand 
over two hundred dollars, the counter-claim was set up  
as a cross-action, and judgment was demanded against the 
plaintiffs. Boyett v. Vaughan, 85 N. C., 363; Menedy v. 
Craven, 86 N .  C., 364. 

A countel -claim as defined i I I  THE CODE, 5 244, is : 
1. A cause of action arising out of the contract or trans- 

action set forth i n  the complaiut as the foundation of the 
plaintiff's claim, or connected with the subject of the ac- 
tion. 

2. In  an action arising on contract, any  other cause of 
action arising also on contract, and existing a t  the com- 
mencement of the action. 

A counter-claim includes every defence to the action, ex- 
cept a demurrer, which does not amount to a plea in bar. 
I t  therefore includes recoupment and set-off, and yet neither 
of these is a counter-claim ~u the strict sense of the term. 
I n  that sense, a cwunter-claim is a cross-action against the 
plaintiff, and in stating the cause of action it is governed 
and judged by the same rules which apply to the com- 
plaint:  the facts alleged must be sufficient to constitute the 
cause of action, and the relief to wlrich the defendant is en- 



404 I N  THE SUPREME COURT. 

titled should be properly demanded. Pomeroy on Rem. 
and  Rem. Rights; Garrett v. Love, 89 N. C., 205. 

Where the counter claim does not pray for relief against 
the plaintiff, it is qot a cross-action, but may be either a 
set-off or recoupment. A set-off is very clearly included in  
the second sub-division of section 244, and it is recognized 
as a plea that is warranted by THE CODE in Derr v. Stubbs, 
83 N. C., 539 axld McClenahan v. Cotten, Ib., 332. I n  the 
latter case, the court held that  a cross-demand may be 
pleaded in bar, as formerly, if i t  be equal to or greater than 
the plaintiff's demand ; or the defendant may plead i t  as  a 
defence, so called, under THE CODE, the defence. having no 
other operation than to defeat the action, and not admitting 
of a judgment;  or he may, if he will, instead of pleading i t  
as a bar merely, set up his demand under the name and 
with the proper prayer of a counter-claim, in which case 
he may have judgmeut fur the excess. 

Set-off, recoupment and c o u ~ ~ t e r  claim are here recog- 
nized as the only modes by which a defendant may use his 
cross-demand in an action brougl~t  by the plaintlff against 
him. 

We have defined counter-claim proper. ' A  set-off, as 
originally provided by statute, was the right of a defendant 
when sued for a debt to counter-balance it, in whole or in 
part, by setting up  as a defence a demand of his own against 
the plaintiff. Under the old system, it was required to be 
a certain demand, or one that  miglit be reduced to a cer- 
tainty ; but i t  is enlarged by THE CODE, and now, under 
the second sub division of section 244, embraces the setting 
up  of any cause of action arising in contract. Bliss on Code 
Pleading, 5 378. But a set-off a1 ways arises au t  of a trans- 
action extrinsic to the plaintiff's cause of action. Water- 
men on Set-off, 40. 

A recoupment is a defence by which a defendant, when 
sued for a debt or damages, might recoup the darnages suf. 
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fered by himself from any breach by the plaintiff of the same 
coptract. Pomeroy, supra, 5 731. And in Lulx v. Thompson, 87 
N. C., 334, i t  is held that where a justice has jurisdiction of 
the principal matter of an  action, he also has jurisdiction of 
incidental questions necessary to its determination, and 
hence may even admit an equity to be set up  as a defence. 

There are many resemblances and dissimilarities between 
these several defences. I n  a counter-claim to a n  action 
upon a contract, where a judgment is prayed against the 
defendant, he may recover the excess, if any. If no judg- 
ment or relief is prayed, it is a set-off, if it is a claim dis- 
tinct from and independent of the action. But if i t  is a 
matter growing out of or connected with the subject of the 
action, then i t  is recoupmen t. 

I n  our case the defendants pleaded " set-off and counter- 
claim," but they demanded no relief against the plaintiffs, 
and the defense set up arose out of the contract set forth in  
the complaint, and their defence therefore fell under the 
head of recoupment. That  being so, there can be no reason 
why the defendants may not recoup the damages sustained 
by reason sf the breach of contract by the plaintiffs, irre- 
spective of the amount. I t  is not a counter-claim where re- 
lief is demanded, which, being a cross-action, is therefore 
held to fall under the limitation to the jurisdiction of a 
justice of the peace. 

This  view of the case, founded upon the statutes, the 
authorities, and the " reason of the thing," leads us to the 
conclusion, that  when the defendants were sued, no matter 
whether for goods sold and delivered or upon one of the 
notes given in payment therefor, they had the right to re- 
coup the damages they had sustained to the amount of the 
sum claimed in the plaintiff's complaint, and so on in each 
action, " toties quoties," until the amount of their damages 
should be exhausted. And this defence, having attached to 
the action while in  the justice's court, followed the cases on 
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appeal ; and when the several actions were consolidated in 
the superior court, the defendants had the right to recoup 
the whole amount of such damsges, as they might be able 
to prove they had sustained, from the plaintiffs' recovery. 

There is error. Let this be certified to the court below 
that a venire de novo may be awarded. 

Error. Venire de novo. 

SARAH A. USRY v. M. H. SUIT and others. 

Reference- Judgment- Variance-Pleading, defect of  parties- 
Jzcrrisdiction, s u m  demanded- Guardian and ward-Negotin- 
ble Paper-Statute of Limitations. 

1. The facts found in a reference are conclusive, unless it should 
appear they were found without evidence or upon improper evi- 
dence. 

2. As it nowhere appears in the record that the plaintiff, in her rep- 
resentative capacity as administratrix, was made a party, it was 
proper in the court below to refuse judgment affecting her a s  
such. 

3. No variance between allegation and proof is material unless it 
actually misleads the adverse party ; Hence where plaintiff suesupon 
a bond, which by virtue of previous transactions was in the hands 
of one of the defendants, alleging the amount thereof to be 
$550 or thereabouts," dated January 8th, 1860; and the bond pro- 
duced in evidence by the defendant was for $549, dated January 
8th, 1860; Held, no variance. 

4. An objection for defect of parties must be raised by proper plead- 
ing. THE CODE, $242. 

5. Where the sum demanded in good faith exeeeds $200, the supe- 
rior court has jurisdiction. 
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6. A bond made payable to a guardian is in equity the property of 
the ward, and suit may be brought upon it by the ward when the 
same was turned over in the guardian-settlement, notwithstand- 
ing the legal title may have been transferred by the guardian's 
endorsement to another. 

7. Although, as to the endorsee in such case, the three year statute 
may bar his right of action on the bond, yet that lapse of time 
does not affect the right of action of the ward (to whom the bond 
belonged from the moment of its execution) which in this case 
accrued prior to August, 1868, and is governed by the statutes in 
force before that date. 

8. In such case the right of action was not conferred by section 55 
of the Code of Civil Procedure, but that statute simply enlarged 
the ward's remedy for enforcing a right of action already accrued 
a t  law as well as in equity. 

(Bawett v. Hemy, 85 N. C., 321; Hamzer v. McAdoo, 86 N. C., 370; 
White v. Utley, I b . ,  415; Young v. Rollins, 90 N. C., 125 ; Worthy 
v. flhields, I b . ,  192; Gorman v. BeZlamy, 82 N. C., 496; Brown v. 
Xorris, 83 N. C;., 251; Brickell v. Bell, 84 N. C., 82; Wiseman v. 
Witherow, 90 N. C., 140, cited and approved.) 

CIVIL ACTION, tried a t  Fall Term, 1883, of G ~ A N V I L L E  
Superior Court, before MacRae, J. 

Defendants appealed. 

Xessrs. Batchelor & Devereuz, for plaintiff. 
Jlr. M. V. Lanier, for defendants. 

MERRIMOX, J.--The material facts of this case are these : 
The plaintiff, whose maiden name was Suit, became of the 
age of twenty-one years on the 30th day of May, 1860. She 
intermarried with Samuel Usry on the 14th day of Decem- 
ber, 1870, and he died intestate in the year 1874, and there- 
after the plaintiff became his administratrix. Her brother, 
Robert S. Suit, became of the age of twenty-one years on 

' the 7th day of April, 1863 ; and his sister Lucina C. Ben- 
nett, became of the age of twenty-one years on the 30th 
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day of September, 1865, having intermarried with Charles 
W. Bennett on the 18th day of January, 1865. 

I n  May of the year 1865, James R. Suit became the guar- 
dian of the persons above named (except the said Charles), 
then infants under the age of twenty-one years, and as such 
guardian, received for his said wards considerable sums of 
money and bonds for money. 

On the 8th day of January, 1860, the defendants, M. H. 
Suit and E. F. Suit, executed to the said guardian for his 
said wards, their single bond for $549.00, due one day from 
date ;  and on the 29th day of November, 1863, Robert S. 
Suit, having attained the age of twenty-one years, received 
from his guardian $345.30, and this sum was on that day 
credited on said bond, the same having been paid by M. 
H. Suit, one of the obligors therein. 

On the 22d day of April, 1867, the said guardian had a 
settiement with his said wards, in which he turned over to 
them joiutly the bonds and funds that  he held for them, and 
took from them a joint receipt ; and among the bonds so 
turned over, was tl1~2 said bond for $549 00, with the credit 
mentioned, entered thereon, and this bond was their com- 
mon property and so held by them ; i t  went first into the 
hands of the said C. W. Bennett, husband of Lucina, named 
above, to whom i t  has been endorsed by the guardian;  
then into the hands of the plaintiff, and afterwards into the 
hands of the said Robert S. Suit, for himself, the plaintiff, 
and the said Lucina C. Bennett. 

At the time of the settlement made between the said 
guardian and his said wards, the defendants, M. H. Suit and 
E. F. Suit, were present and subscribed the receipt men- 
tioned as witnesses thereto. At the time of this settlement 
the interest of the plaintif?? in the bond mentioned, it now 
appears, was $124.43. 

Some time after that settlement, without the knowledge 
or  consent of the plaintiff, the said Robert S. Suit and 
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Lucina C. Bennett, for some consideration moving them 
thereto, delivered and surrendered to the defendant M. H. 
Suit, one of the obligors therein, the said bond, and i t  has 
ever since been in his possession and by him defaced or 
mutilated; and the interest of the plaintiff therein has 
never been paid or discharged. At the time and before the 
said bond was so surrendered, the defendants, M. H. Suit 
and E. F. Suit, had notice and knowledge of the plaintiff's 
interest in it, and of how and for what purpose the said 
Robert S. held it. 

The  plaintiff brought this action ou the 9th day uf Octo- 
ber, 1878, upon the bond mentioned, to recover so much 
thereof as was due to her, as indicated above. I t  seems 
that  she was not accurately informed as to the exact sun] of 
money mentioned in it, or as to the immediate considera- 
tion for which it was given. 

111 the complaint she described the bond sued upon thus: 
"Tha t  in addition to other moneys which came into the 
hands of said guardian, (meaning the guardian above men- 
tioned,) was a bond executed jointly by the said M. H:Suit 
and E. F. Snit, conditioned for the payment of five hundred 
and fifty dollars ($550.00), or thereabouts, part of the unpaid 
purchase money of said Sweny land, which said bond bears 
date of the 8th of January, 1860, with interest from date 
at the rate of six per cent. per annnm." 

I t  appears that the circumstances under which the bond 
was given and leading to its execution, were not accurately 
detailed in the complaint, but mediately it was given for 
part of the purchase money of " the Sweny land." 

The  defendants, in their answer, deny that they executed 
such bond as that alleged in the complaint, or gave any 
such bond to the said guardian, and explain, a t  great and 
unnecessary length, how they came to give the bond men- 
tioned ; they plead Ihe statute of limitation, and they insist 
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in their answer that the administrator of the deceased hus- 
band of the plaintiff is a necessary party to the action. 

At spring term of 1881, the court made an  order in  these 
words : " By consent of parties, ordered that this action be 
referred to John W. Hays, as referee, under the  Code of 
Civil Procedure." 

At spring term of 1883, the referee made his report, find- 
ing the facts and law arising thereon, and likewise filing 
therewith the evidence taken by him. The defendants filed 
numerous exceptions to the report. 

At the fkll term of 1883 of the court, the action came on 
to be heard upon the report filed and the exceptions thereto. 
The  court overruled all the exceptions, except the twelfth: 
and gave judgment for the plaintiff. The defendants ex- 
cepted, and appealed to this court. 

The order of reference was entered by consent and is very 
broad in its terms and effect. The whole action was referred 
by it, so that the referee ha,d and exercised the powers both 
of the judge and the jury. H e  had authority to pass upon 
all the issues of fact and law. His  findings in respect to 
the facts were conclusive, subject however, to the right of 
either party, on motion, to move the court to modify, set 
aside or confirm them. The consent of tho parties, entered 
of record, is a sufficient consent in  writing as allowed by 
THE CODE, § 420. This is an action at  law, and this court 
has no authority to review or disturb the findings of the 
facts involved. Barrett v. Henry, 85 N. C., 321; Hannw 
v. JlcAdoo, 86 N. C., 370 ; White v. Utley, Id., 415 ; Young 
v. Rollins, 90 N. C., 125; Worthy v. Shields, Id., 192. 

If, however, the referee found facts without evidence, or 
based his findings upon improper evidence, this would be 
error of law, that might be corrected in the superior court, 
and upon appeal in  this court. 

We cannot, therefore, pass upon the defendant's excep- 
tions for alleged improper findings of fact, unless i t  shall 
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appear that they were based upon no evidence, or improper 
evidence. 
I The exceptions are very numerous, and some of them are 
vague and indefinite, while others are substantially repeti- 
tions of one or more that precedes them in the order of 
number. I t  had been better to make them fewer in num- 
ber, and state them with more care and precision. This  
would have greatly promoted the convenience of the coun- 
sel and court and helped us to reach a just and satisfactory 
conclusion. 

We will endeavor to decide the material questions of law 
raised by the exceptions without regard to their exact order. 

1. The defendants insisted that as the plaintiff was allowed 
by the referee to be made a party plaintiff as administra- 
trix of her deceased husband, she should be required to 
give an undertaking for costs, she having been allowed to 
sue in her own right as a pauper. They likewise insisted 
that as the referee had found that the deceased husband in  
his life-time had no interest affected by the action, i t  should 
be dismissed as to her as  administratrix, and that they 
should have judgment against her for costs. 

The  court properly overruled the exceptions in all these 
respects, because i t  does not appear from the report of the 
referee or anywhere in  the record, that the administratrix 
of the deceased husband was made a party. No order for 
that purpose appears, nor does she as administratrix appear 
as a party plaint ie  at  any  stage of the action. I t  is not 
sufficient that  i t  was contemplated and determined to make 
the administratrix a party ; she must have been made such, 
and this must appear of record. The court takes notice and  
jurisdiction only of parties to the record. And this court 
can only be governed by what appears with reasonable cer- 
tainty in the record, whether reference be had to parties, or 
other material things therein, or that ought to be therein. 

I t  seems that as  the defendants suggested in their answer 
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that the administratrix of the plaintiff's deceased husband 
ought to be made a party, the referee may have said she 
might be made such party, but upon finding, as he did, that 
the deceased husband in his life-time had no  interest affected 
by this action, his administratrix would not be a proper 
party, she was not so made. The referee in a memorandum 
found in  the evidence sent up, seems to refer to her as a 
party, and so does the court in passing upon one or two of 
the exceptions; but i t  nowhere appears that she was made 
a party, except by vague reference. This is not sufficient, 
and we are not called upon to decide a question not raised 
by the exceptions. 

2. The  defendants moved that judgment of non-suit be 
entered against the plaintiff, because of an  alleged material 
and fatal variance between the bond alleged in  the com- 
plaint as the ground of the action, and the bond produced 
and put  in evidence by the defendant M. H. Suit, and which 
was surrendered to and defaced by him, and which was the 
bond upon which the plaintiff in fact founded her action. 
And upon the findings of the facts by the referee, the de- 
fendants moved in  arrest of judgment for the same alleged 
variance. The court overruled these motions. 

The bond sued upon was in  the powession of one of the 
defendants; the plaintiff was not accurately informed as to 
the exact sum of money mentioned in it, or the precise con- 
siderations for which i t  was given ; but under the circum- 
stances, the allegations of the complaint described i t  as well 
as the plaintiff could. She alleged a bond for $550, or 
'' thereabouts," meaning about that sum, dated the 8th of 
January, 1860, with interest from date, and then alleged 
other facts and circumstances descriptive of and pointing 
to i t ;  these were not all truly stated, but still they pointed 
to the bond in  the possession of one of the defendants and 
the bond sued upon. The bond produced upon the trial by 
the defendant M. H. Suit, was for $549, due one day from 
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date, and dated the 8th day of January, 1860, so that the 
variance in fact consisted of one dollar, and this was cured 
by the description in other respects. The  complaint plainly 
has reference to this bond, and in such way as to make the 
defendants sensible of the fact, and put them on their de- 
fense in respect thereto. Any question as to what interest 
the plaintiff had in it, does not arise in this connection- 
only the question of variance is here presented. 

I 
The present system of civil procedure looks to the sub- 

stance of the pleadings and proofs, ntore than to mere mat- 
ters of form. ' If the allegations in the pleadings, and the 
proofs offered in support of them, substati tially harmonize, 
although they do not in immaterial respects or to an im- 
material extent, there is no variance of which the law takes 
notice ; if the substance of the allegation in its entire scope 
and meaning is proved, that is sufficient. THE CODE, 
$5 269, 270 and 271, provides in plain and comprehensive 
terms that, " No variance between the allegation in a plead- 
ing and the proof shall be deemed material unless i t  has 
actually misled the adverse party, to his prejudice in main- 
taining his action upon the merits." If ~t is alleged that a 
party has been misled, that fact must be proved to the sat- 
isfaction of the court, and in what respect he has been mis- 
led, and the court may order the pleading to be amended. 
I n  case of immaterial variance-that is, a variance that 
does not substantially prejudice a party, the court may 
direct Ihe fact to be found according to the evidence, or i t  
may a t  once order an amendment without cost. The pur- 
pose of the statute is to enable the court to promptly reach 
and determine the merits of the matter in litigation, doing 
no party injustice, but cutting all parties off from shifts, 
subterfuges and technical quibbles by which to avoid 
the justice of the matter and the judgment of the law. Gor- 
rna7z v. Bellamy, 82 N. C., 496 ; Brown v. Morris, 83 N. C., 
251. 
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3. I t  was insisted that i t  appeared that  the referee found 
that C. W. Bennett and his wife were necessary parties, and 
therefore, the action could not proceed without thern. The  
referee in fact found that Robert S. Suit and Lucina C. Bell- 
nett, his sister, delivered the bond to the defendant M. H. 
Suit, and the defendants say in their answer that  they "got 
in the said bond," meaning that they discharged it. I t  
appears from the report in effect. if not in  terms, that Lucina 
C. Bennett and her husband parted with their interest in 
the bond, directly or indirectly, to the defendants for some 
cmsideration that does not certainly appear. Besides, the 
objection was not raised by demurrer or the answer. THE 
CODE, § 242. 

4. The  defendant moved that the action be dismissed, be- 
cause the principal sun3 found to be due the plaintiff was 
less than $200, and therefore, the superior court had not 
jurisdiction The court denied the motion, and we think, 
properly. The  sum demunded was greater than $200, and it 
did not manifestly appear that the sum due was less than 
that. I t  is the sum demanded in good faith that settles the 
jurisdiction in cases like this. Brickell v. Bell, 84 8. C., 
82 ; Wisemm v. V7itherow, 90 N. C., 140. 

5. The  exceptions 1, 6, 7, 8, 14 rest upon the alleged 
ground that there was no evidence to support the findings 
of the referee in respect to the matters mentioned therein. 
The mur t  held that there was evidence upon which the re- 
feree might base his findings. 

As we have said, we have no authority to reverse and cor- 
rect the filldings of the f x t s  in cases like this, if there was 
any evidence to support them. The  court below held that 
there was evidence. Upon a careful examination of the 
pleadings a i ~ d  the evidence sent up  with the appeal, we con- 
cur with t,hat court. There was plainly evidence arising 
legitimately in a variety of ways, that the referee might con- 
sider; some of i t  was conflicting, i t  is t rue;  other portiol~s 
of it seems to have been slight, but this goes to the weight 
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and pre~onderance of the whole ; i t  was the duty of the ref- 
eree to determine that, and we have no authority to disturb 
his findings of the  facts, nor are we at l ~ b e r t y  to express any  
opimion in this respect. 

6. The  bond in question was executed on the 8th day of 
January, 1860, and due one day from date. A payment was 
made, and a credit entered thereon, on the 29th day of No- 
vembcr, 1863, for $345, and this is admitted by the defend 
ants. On November Gth, 1866, i t  was endorsed to Charles 
W. Bennett without recourse, he being the husband of 
Lucina C ,  who was sister of the plaintiff and one of the 
wards of the guardian, James R. Suit, who so endorsed it. 
This  action was begun on the 9th day of October, 1878. 

I t  is manifest, that  there was no statutory bar as to the 
obligee in the bond, nor was there any statutory presump- 
tion of payment as to him, because, under the statute the 
time betweell the 20th of May, 1861, and the 1st day of 
January, L870, must be excluded, and after the latter date, 
the time can be counted only as if the payment eudorsed 
on the bond had been made on that date, and less than ten 
years elapsed between that  date a t ~ d  the date of the bring- 
ing  of the action. 

But the counsel for the defendants insisted on t11e argu- 
ment, that under the statute the bor~d was a negotiable pa- 
pe r ;  that it was eudorsed tu Charles W. Ber~nett, and that, 
as to the etidorsee, ~t was barred by the statute of llmltatlon 
after three years. 

This may be so turdinarjly But this case 1s peculiar, in 
that  the bond was 'made ~iayahle to James E. Suit, tho 
"guardiau for. S. A.  Suit, R. S u ~ t ,  L E. Suit ;" i t  belonged 
in equity to the wards, no matter in whom the legal title 
might rest; ~t was their property, and mere endorsement 
could 11ot deprive them of it, as their property ; they were 
entitled tu every beirefit a r ~ d  advantage secured by i t ;  the 
guardian was their trustee, and when he turned the bond 
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over to them in his settlement, they might have maintained 
an  action upon it in  their own names without regard to the 
legal title. THE CODE, § 177. The endorsement upon the 
bond was not made as to them, to enable them to sue the 
obligors; this they could do without endorsement, because. 
the bond belonged to them from its inception. 

I t  is admitted, that the obligee, the guardian, might have 
maintained an action on the bond--that he would not be 
barred by the statute of limitation, nor would there arise 
any  presumpticn of payment as to h i m ;  but it is said that  
the wards to whom it so belonged, cannot do so because i t  
was endorsed to the husband of one of them ! This is an  
attenuated refinement, destructive of substantial right, and 
we cannot accept it as warranted by even a technical view of 
the statules making bonds for money negotiable and limit- 
i r ~ g  the time within which actions may be brought. If even 
the statute could be treated as a bar to the endorsee, under 
the [circumstances, this woujd not conclude the plaintiff, 
the real owner in part of the bond. The  bond was in effect 
made to the wards, and they might maintain the action 
just as the nominal obligee might do. So that, we think 
the court properly overruled the exceptions to the report of 
the referee in  respect to the statutes of limitation and pre- 
sumption. 

The  learned counsel for the defendants further insisted in 
his argument, that as t,he plaintiff did not have the legal 
title to the bond, her right to sue upon i t  in  her own name 
as the real o@nerUin part of it, was conferred by C. C. P., 5 
55, (THE CODE, § 177,) and therefore her right of action 
in, her own name accrued after the Code of Civil Procedure 
became operative, and the statute of limitation, C. C. P., $6 
81 and 34, in  force in 1870, (repealed afterwards as to nego- 
tiable bonds,) barring actions on negotiable bonds after three 
years, applied to the right of action upon the  bond sued 
upon, and barred the same. 
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We cannot accept this interpretation of the several pro- 
visions of the C. C. P. referred to. I t  would practically de- 
feat in great measure the saving purpose of C. C.  P., Q 16, 
(THE CODE, § 136,) which provides that actions commenced 
and rights of action accrued before the 24th day of August, 
18ti8, shall be governed by the statutes in force next before 
that  date. The  bond was due in 1860, and her right of 
action accrued upon it, certainly after the settlement with 
her guardian on the 22d day of April, 1867. She could 
not, i t  is true, then sue at law, because the legal title was i n  
another, but she could have 'had her remedy in equityat  
that time. Her right of action therefore accrued before the 
24th day of August, 1868, and the statute of limitation 
invoked does not apply. The  C. C. P., S 55, (THE CODE, § 
177,) did not confer upon her the right of actiort; i t  only 
enabled her to enforce a right of action already accrued, at 
law, as well as in equity-it simply enlarged the remedy for 
enforcing her right of action. 

The  referee found in effect, that the bond sued upon had 
been paid and discharged, except as to the interest of the 
plaintiff therein ; that as to her i t  had not beer] paid : that 
the statute of limitation was not a bar, and there was no  
statutory presumption of payment. If  his findings of the 
facts were correct, (aud with this we have nothing to do,) 
the plaintiff is entitled to recover. The technical rules of 
the common law method of procedure that required the 
owner of the legal title it] such cases to briilg the action, 
are all  swept sway by the Code of Civil Procedure. THE 
CODE, 8 177, provides that " every action must be prosecuted 
in the nume of the real party in interest, except as other- 
wise provided," a ~ ~ d  this case is not otherwise provided for. 

No error. Affirmed. 
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J. T. RAMSAY v. RICHMORD L DANVILLE RAILROAD CO. 

Corporations-Railroads. 

The rule announced in flhlzly v. Railroad, 89 N. C., 331, to the 
effect that in a suit against a railroad company it may be desig- 
nated by its corporate name, affirmed. 

(Corn'rs v. Magnin, 78 N. C., 161; rStanly v. Railroad, 89 IY. C., 331; 
Phillips v. Railroad, 78 N. C., 294, cited and approved.) 

CIVIL ACTION for damages tried a t  Fall Term, 1883, of 
GASTON Superior Court, before Gilmer, J. 

The plaintiff in his complaint alleges: 
1. That  &he defendants (Richmond & Danville and Atlanta 

$ Charlotte Air-Line) are railroad corporations owning and 
operating a railroad from Charlotte in this state to Aclanta 
in Georgia. . 

2. That,  on November loth,  1882, the defendants' train 
wilfully and negligently ran over and killed a mule be- 
longing to him, that had strayed off and was upon the 
track of their road, without his fault, near Gastonia in this 
state, of the value of $175, to recover damages for which the 
p r e s e ~ t  suit is prosecuted. 

The  defendants demur to the complaint on the ground 
that it does not state facts sufficient to constitute a cause of 
action, in that : 

1. T t ~ a t  the first allegation is vague and indefinite, and 
i t  does not appear therefrom b j  what au t l~or i ty ' the  defend- 
an t  corporations own and operate a road in North Caro- 
lina. 

2. Nor does it appear that the defendants, or either of 
them, have any legal existence in this state or i n  Georgia. 

3. Nor that the defendants have been chartered by the 
laws of North Carolina, or of any other state, nor whether 
the defe~ldwuts are joint or several corporations, or have 
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power and authority to operate together or singly, as own- 
ers, lessees or otherwise, the said road from one terminus 
to the other. 

At the hearing the demurrer was overruled and judg- 
ment being rendered for the plaintiff, the defendants ap- 
pealed. 

Messrs Battle & Morddcai and Hoke & Hoke, for plaintiff. 
Messrs. G. F. Bason and Reade, Busbee & Busbee, for de- 

fendant. 

SMITH, C. J. The  right of the defendants a t  once to ap- 
peal from a judgment over-rulling a demurrer to the com- 
plaint is expressly declared in the case of the Commissioners 
of Wake v. Arlagnin, 78 N. C., 181, and has been repeatedly 
recognized and acted on since. 

, 

We think all tbe assigned causes of demurrer are insuffi- 
cient under the ruling In a case to which much considera- 
tion was given, referred to in the argument for the plaiu- 
tiff, by the authority of which we abide. Stanly v. Railroad, 
89 N. C ,  331. 

T h e  defence here set up, in substance, is the omission to 
aver an incorporationLof the respective companies and au- 
thority conferred to operate a railroad in the state, or to 
state whether the defendants are associated companies or  a 
single company. 

Bu t  what diff'erence can i t  make in respect to the plain- 
tiff's right of recovery for his destroyed property, whether 
two companies a re~r i inn ing  the road in association or co- 
partnership or together constitute a single company ? There 
is however no uncertainty on the poiut, for they are said 
i n  the co~nplaint to, be " Railroad Corporations," each he- 
ing  a corporation, aud that  they operate a roadketweeu 
the two designated terminal poiuts. I t  is quite sufficient, 
if this averment be true, to subject them to the plaintiff's 
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action for the consequences of their negligent action. There 
is no  reason why companies under separate management 
may not so unite in running a road a s  to make both respon- 
sible for a wrongful act. Phillips v. Railroad, 78 N.  C.,  294. 
The  demurrer was therefor properly overruled and t h e  
plaintiff allowed to proceed with the action. 

We mean simply to affirm the judgment rendered upon 
the demurrer which is the only poiut presented in the ap- 
peal and the cause will thence proceed without regard to 
the subsequent words, "judgment for plaintiff," which if 
they have any significance must be understood as having 
reference to that overruling the demurrer according to the 
provisior~s of the Code of Civil Procedure, 8 272. 

There is no error. Let this be certified to the superior 
court of Gaston county. 

No error. Affirmed. 

J. M. BAILEY v. A. J. RUTJES. 

Appeal. 

Motion to dismiss appeal will be allowed where there is no waiver of 
the undertaking and no money deposit in lieu thereof, and where 
the bond is not justified in double the amount specified therein. 

(Harshaw v. McDowell, 89 N. C., 181,-cited and approved.) 

MOTION by plaintiff to dismiss an appeal, heard a t  Octo- 
ber Term, 1884, of THE SUPREME COURT. 

Messrs. Sincluir and Batchelor & Devereux, for plaintiff. 
Messrs. Folk and Reade, Busbee & Busbee, for defendant. 
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MERRIMON, J. I t  does not appear by the record or other- 
wise i n  writing, that an undertaking upon appeal was 
waived by the appellant, or that a sum of money in lieu of 
such undertaking was deposited with the clerk by order of 
the court. It does appear, however, that a n  undertaking 
was given, but i t  was not properly justified by a surety 
thereto. H e  fails to make affidavit in connection there- 
with, " that he is worth double the amount specified 
therein." 

The appellee, for the causes mentioned, moved to dismiss 
the appeal. It is obvious that he is entitled to havd his mo- 
tion allowed. In  the absence of an  undertaking duly jus- 
tified, the appeal has " no effect." THE CODE, § 560 ; Har- 
shaw v. McDowell, 89 N. C., 181. 

Motion allowed. 

KENNER & GREENFIELD v. LEXINGTON MANUFACTUR 

ING COMPANY. 

Corporations, suit upon note executed by presided of-Pleading- 
Verdict. 

1. A corporation was sued upon a note executed by its president, 
and the recovery was resisted upon the ground that under its by- 
laws the president had no power to bind,the company without the 
concurrence of three of its directors, (which was not given) and 
upon the trial a verdict was rendered establishing the fact the 
comgany borrowed the money and used it in ita business and exe- 
outed the note sued on; Eeld, that the defendant is concluded by 
the verdict. 

2. Held further, that where the defendant company relies as a de- 
fence upon the statute, which declares that such contract shall be 
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in writing, and shall state whether the stockholders are individu- 
ally liable for the contracts of the company (Bat. Rev., ch. 26, 
8 23), the same must be pleaded in proper form, otherwise it  will 
not be considered. 

3. A verdict adverse to the defences set up leaves nothing to be 
done except to render judgment for the plaintiff. The ease does 
not stand as upon demurrer or a motion in arrest of judgment. 

(Lyon v. Crissman, 2 Dev. &Bat. Eq., 268; Bonham v.. Craig, 80 N. 
C., 224, cited and appro~ed.) 

CIVIL ACTION, tried at Spring Term, 1884, of FORSYTH 
Superior Court, before Gilrner, J. 

Judgment for plaintiffs; appeal by defendant. 

Messrs. Watson & Glenn, for plaintiffs. 
MY. J. M. McCorLle, for defendant. 

SMITH, C. J. The defendant, a company organized and 
acting under the'laws of this state, on the 10th day of Jan- 
uary, 1882, borrowed and received from the plaintiffs who 
constitute the partnership firm of Kenner & Greenfield, in 
which capacity they sue, the sum of two thousand dollars 
and executed its note therefor payable one day after date 
and bearing interest at the rate of 8 per cent. per annum. 

The action is to recover the amount due, and the com- 
plaint sets out two causes of action, one founded upon the 
security given and the other upon the lending and use of 
the money by the defendant in prosecuting its business. 
Theanswer denies all the plaintiffs' allegations, except that 
averring the defendant to be a corporate body, and sets up 
a defence arising under the by-laws, one of which declares 
that no loan, either permanent or temporary, shall be made 
by the president or any other officer of the company unless 
authorized and directed, witl! the consent of three members 
of the board of directors. 
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Two issues were submitted to the jury, to each of which 
an affirmative answer was returned as follows : 

1. Did the defendant corporation execute the note as 
claimed by the plaintiffs ? 

2. Did the defendant borrow from the plaintiffs, and re- 
ceive and use in its business the sum of two thousand dol- 
lars, as claimed by the plaintiffs. 

Testimony was introduced on the trial as to the condi- 
tion of the company and its impaired credit, which pre- 
vented a borrowing of any money for its relief at several 
financial points, when application was made without suc- 
cess, with concurrence of all the directors, but the assent of 
only two was given to this particular loan, the others being 
absent, previous to its being effected, though it was ratified 
at a meeting of the board in  the next month, all but one 
being present and giving assent. Some testimony was of- 
fered in opposition to that given by the plaintiffs' witness 
as to a subsequent ratification. 

WhiIe the argument of plaintiffs' counsel' was in progress, 
h e  was interrupted hy defendal~t's counsel who consented 
that  he jury might render an affirmative response to the 
inquiries before them. This was accordingly done and the 
verdict entered, whereupon defendant's counsel moved for 
judgment against the plaintiffs notwithstanding the filldings 
by the jury :- 

1. For that upon the whole evidence the plaintiffs cannot 
recover. 

2. The plaintiffs had no authority to take the note and 
it is inoperative as a security. 

3. That although the plaintiffs loaned the money as al- 
leged, it constitutes no legal cause of action. 

4. That the ratification afterwards of the act of giving 
the note, or of using the money lent, does not render the 
contract obligatory on the defendant. 



T h e  defence, and  the cmly defence, set up in the answer 
to defeat the action, is the want of power in the president, 
under the by-law mentioned, to enter into the contract and 
bind the company without the concurrence of three of the 
directors, which was not given at or before the borrowing. 
This objection is removed by the verdict rendered by con- 
sent which establishes the fact that the corporation did 
borrow, receive and use the money in its business, and did 
execute its note therefor as stated in the complaint. To 
this finding the counsel for the plaintiffs ascribes the fur- 
ther effect of declaring it to constitute an obligation, since 
in law this results from the finding that the company did 
contract ; and contracting is entering into the obligation 
which is expressed. Hence i t  is agreed that all further re- 
sistance to the recovery is put an end to, and the defend- 
ant  concluded by the verdict. 

The appellant insists, however, that only the allegations 
in the complaint are found to be true, and the case now 
stands, as upon a demurrer, or a motion in arrest of judg- 
ment, and that upon the face of the complaint the action 
cannot be maintained. I n  support of this contention i t  re- 
lies upon the act of Februwy 12th, 1872, which declares 
that : 

Every contract of every corporation by which a liability 
may be incurred by the company exceeding one hundred 
dollars shall he in writing, and either under the common 
seal of the corporation, or signed by some officer of the com- 
pany authorized thereto, and shall state on the face thereof 
whether or not, according to the registered plan of incorpo- 
r d o n ,  the stockholders are individually liable for the con- 
tracts of the company, otherwise the same shall be void. 
Bat. Rev., ch. 26, § 23. 

Is  the defence arising under this enactment now open 
and available to the company ? 
;'.The statute of frauds in positive terms declares that all 
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contracts to sell or convey any lands, tenements or heredita- 
ments, &c., shall be weid anPd of no effeet, unless such con- 
tract or some memorandum or note thereof shall be put in 
writing, &c., THE CODE, § 1550, and yet i t  was held in Lyon 
v. Crissman, 2 Dev. & Bat, Eq., 268, that the objection that  
the agreement was not in writing " should have been set 
up in  the pleadings" and as it had not been done, i t  could 
not be taken at  the hearing. 

So in Bonham v. Craig, 80 N. C., 224, i t  was declared, to  
deny the contract in general terms was sufficient, and then 
any other than proof in writing of the contract would be 
excluded, for none could be created by parol. The princi- 
ple is that this is a defence to the action and must, in some 
proper form, be set up to defeat it ; otherwise it will not be 
considered. 

I t  is true that the closing paragraph in the first article 
of the answer avers " that said pretended bond," as set forth 
in the complaint, " is in no way obligatory upon the de- 
fendant," but the preceding allegations all point to the re- 
pugnancy of the note to the corporate by-law as affecting 
its validity and to no other infirmity in the instrument 
rendering it inoperative, and what we have quotediis but a 
summary conclusion deduced from preceding allegations. 

From what has been said, it follows that the verdict over- 
ruling the defences set up in opposition to the plaintiffs' 
demand, leaves nothing further to be done except to render 
judgment therefor, as was done by the court. Certainly a 
general verdict under the former practice would have this ef- 
fect, and why should not the same effect follow a findi0ng ad- 
verse to all the alleged defences under our present system ? 
We must therefore affirm the judgment. 

No error. Affirmed. 
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G. W. SETZER v. R. M. DOUeLASS. 

Removal of Causes -Jurisdiction. 

An action for a breach of a contract entered into between a United 
States marshaland his deputy, by which the former agreed to pay 
the latter a certain portion of fees received, is cognizable in the 
state court, and it was error in the judge to remove the same to 
the federal court for trial. The action is to enforce an alleged 
individual obligation, and does not come within the scope of 
the'statutee: in reference to removal of causes. 

MOTION to remove a cause heard a t  Fall Term, 1884, of 
CATAWBA Superior Court, before Gilmer, J. 

The defendant filed his petition to remove the case to the 
circuit court of the United States at Greensboro, for trial. 
His  Honor granted the prayer and the plaintiff appealed. 

Mr. M. L. McCorkZe, for plain tiff. 
No counsel for defendant. 

SMITH, C. J. The cause of action stated in the complaint 
arises out of an alleged breach of :ontract entered into be- 
tween the parties under which the defendant, then being 
marshal of the United States for the western district of 
North Carolina, appointed the plaintiff his deputy and 
agreed to pay him a certain portion of the fees earned in the 
service of the latter when received by the former, stated to 
be three-fourths of the aggregate amount. The gravamen 
of the complaint is the defendant's refusal to account for 
and pay over the portion claimed by the plaintiff. 

The answer admits the appointment and the rendition of 
service under contract, but avers that the defendant agreed 
to pay over to the plaintiff not two-thirds of the sum, but 
one-half only, when received by the defendant, after being 
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passed on and allowed by the proper authorities of the gov- 
ernment, and the obligation of the defendant was contin- 
gent upon the allowance; that some of the charges have 
been approved and others as yet not acted on, and that when 
the plaintiff is charged with what he  has received and has 
improperIy retained, there will be found nothing due him. 

After the pleadings were put in  and a t  the next fall term, 
1884, of the superior court of Catawba, the defendant made 
application for the removal of the cause, gave bond and 
filed his petition, wherein, amoug other allegations not 
necessary to be noticed, he says that  he was marshal of the 
United States for said district and that the services for which 
compensation is demanded, were rendered by the plaintiff 
as his deputy and are official, and that the plairitiff became 
entitled therefor to a rzte of remuneration not exceeding 
two-thirds of the amount of the charges when passed on 
and approved by the attorney general and paid over to the 
petitioner, and that the defendant's liability, if i t  exists for 
any  unpaid residue, is entirely official and contingent. 

The  application was granted and the following judgment 
rendered : 

" On the pleadings and proceedings in  the above entitled 
action, and on the petition and bond filed herein by the 
defendant under the statutes of the United States, and on 
motion of the attorney for defendant, it is ordered that the 
security offered by defendant, be accepted and said bond 
approved, and that the state court proceed no further in  
this cause, and thc cause be removed into tile United States 
circuit court at  Greensboro in'the westeru district of North 
Carolina." 

From this judgment the plaintiff's appeal brings up its 
correctness for review. 

The  statute upon which this ruling is based is not specifi- 
cally pointed out, and we have had no  argument upon the 
hearing in support of the action of the court in  suspending 
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further proceedings and transferring tbs  came to a federal 
jurisdiction. 

The enactment found in seeslon ti43 ~f the Revised Stat- 
utes of the United States, commented on in the argument 
for the appellant, furnishes no support to the order, for this 
statute only provides for the removal of a civil suit or 
criminal prosecution instituted in a state court "against an 
officer appointed under or acting by authority of any reve- 
nue law of the United States, or against any person acting 
under or by authority of any such officer, or on account of 
any act done under color of his office or of any such law, 
or on account of any right, title or authority claimed by 
such officer or other person under any such law." 

The statute is intended, so far as we have recited its lan- 
guage (and the residue of it applies to matters connected 
with theexercise of the elective franchise) to protect persons 
engaged in the enforcement of the revenue laws from inter- 
ference by suits commenced in the state courts while in dis- 
charge of oficial duty, and does not extend to the present case. 

Nor do we find any support afforded to the order in the 
act of March 3rd, 1875. I n  this the removal may be made 
in cases when the matter in dispute in the suit arises " un- 
der the constitution or laws of the United States or treaties 
made or which shall be made under their authority." Sup. 
Rev. Stat. U. S., ch. 137, 5 2. 

Or where the title to land is in controversy in a suit be- 
tween citizens of the same state, and one or more of the 
plaintiffs or defendants shall state tn the court, or on affida- 
vit if required, that " h e  or they claim and shall rely upon 
a right or title to the land under a grant from the state;" 
and i t  shall be ascertained in the mode therein prescribed 
that the adversary party claims under a grant from some 
other stake, 5 3. 

The present action comes within the scope of nane of 
these statutory provisions, for the controvemy is nat with 



those employed in executing the revenue law, nor does it 
question any right or claim under the constitution, laws or 
treaties sf  the general government, nor does it obstruct or 
impede any officer or person engaged in executing the laws 
of the United States. 

The action rests upon contract and is entirely personal to 
the defendant, as much so as if he were not an officer of the 
United States when he made it. It is to enforce this indi- 
vidual obligation and to.compe1 payment to the plaintiff of 
his share of the moneys when and not before they are re- 
ceived by the defendant and are at  his absolute disposal. 
I t  does not propose to interfere with the supervisory power 
reposed in the higher authorities to pass upon the charges 
made by its subordinate officers and agents. There is no 
reason why the defendant should not be heid liable for a 
violated voluntary agreement of his, if indeed there has 
been any violation, as much as any other person who may 
have subjected himself to an action. 

The suit must, in part at  least, remarks WAITE, C. J., in 
Gold Wash. & Water Co. v. Keyes, 96 U. S. Rep., 199, arise 
out of a controversy between the parties in regard to the 
operation and effect of the constitution or laws upon the 
facts involved. 

The previous adjudications cited in the opinion sustain 
this construction, and, as the words of Chief Justice MAR- 
SHALL used in deciding Cohens v. Virginia, 6 Wheat., 379, 
" a case may be truly said to arise under the constitution or 
a law of the United States whenever its correct decision 
depends upon either,'' or " where the right or title set up by 
the party may be defeated by one construction of the con- 
stitution or law of the United States or sustained by the 
opposite construction." Osborne v. Bank of United States, 9 
Wheat., 822. 

The more recent case of Albright v. Teas, 106: U. S. Rep., 
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013, is, in its essential features and in principle, that be- 
fore us. 

I t  is clear, says Mr. Justice WOODS, from an  inspection of 
ths bill and answers (it was a suit in equity), that the case 
is founded upon an agreement in writing between the ap- 
pellee and the appellants, Albright and Clairborn, by 
which the former for a consideration therein specified 
transferred to the latter his interest in  certain letters patent. 
The  suit was brought to recover 'the consideration for this 
transfer, and was not based on the letters patent. 

T h e  cause had been removed from a state to the circuit 
court of the ~ni ted ' s ta tes ,  and was remanded. This ruling 
was affirmed by the supreme court. 

We are therefore clearly of opinion that there is error in 
the refusal to proceed in the superior court, and the order 
of removal and the ruling are reversed. This  will be cer- 
tified to the end that the cause may proceed in the court 
below. 

Error. Reversed. 

In HILDEBRAND V. DOUGLASS, from Catawba: 

SMITH, C .  J. This case is essentially the same as that of 
Setzer v. Douglass, and for the reasons given in the opinion 
in that case, which are equally applicable here, the ruling 
in the court below must be reversed, and the court directed 
to prbceed in the cause. Let this be certified to the superior 
court of Catawba. 

Error. Reversed. 
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N. G. PENNIMAN v. JOHN H. DANIEL. 

Attachment- Discontinuance-Appeal. 

1. In attachment proceedings, where an appeal is taken and the de- 
cision may dispose of the case altogether, it is discretionary in the 
court below to proceed upon matter collateral to the main pur- 
pose during the pendency of the appeal; hence a motion to dis- 
miss the action upon the ground that the plaintiff'sfailure to pro- 
ceed and make the defendant a party by publication, before the 
appeal was determined, worked a discontinuance, was properly 
overruled. 

2. Effect of'an appeal upon matter included in the action and not 
affected by the judgment appealed from, discussed by SMITH, 
C. J. 

3. A discontinuance results from the voluntary act of the plaintiff 
in not proceeding regularly with the case by the issue of the suc- 
cessive connecting processes. 

4. Qu~re-Whether an attachment prosecuted, on notice by publi- 
cation of the seizure of the debtor's property, to final judgment, 
i s a  proceeding in rem or in personam under the present law. 

(Brown v. Hawkins, 68 N. C., 444; H a b ~ y  v. Henry, 83 N. C., 298; 
Etheridge v. Woodley, 83 N. C., 11; Rkinner v. iMoore, 2 Dev. & 
Bat., 138; Peebles v. Patapsco, 77 N. C., 233, cited and approved.) 

MOTION heard a t  Pall  Term, 1884, of CATAWBA Superior 
Court, before Gilmer, J. 

Under the warrant of a t tacl~ment  issued at the  same time 
with the sumtnons on March 14th,  1883, certain personal 
and  real property of the defendant was seized and taken 
into possessioll by the sheriff, and while so held the defetid- 
ant's counsel under a power of attorney from l~ i rn ,  appear- 
ing for a special purpose only and to make the motiorr, 
moved t l ~ e  clerk tn vacate the attachment and the order for 
its issue for rewsons assigned in a written application. T h e  
motion being allowed, t he  plaintiff' appealed to the judge 
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who a t  the return term of the process affirmed the ruling 
of the clerk. At the same term the defendant's counsel also 
moved to dismiss the action, which was refused upon the 
ground that  he had :lot become a party to the suit. From 
the judgment annulling the attachment, the plaintiff by 
appeal removed the ruling to this court, when at  February 
term last i t  was reversed. (90 N. C., 154). At fall term, 
to which the judgment of this court was certified, the coun- 
sel again entered a special appearance and in  open court, 
and moved : 

1. That  the action be dismissed upon the ground that 
the failure of the defendant to proceed while thp matter of 
appeal was depending in the supreme court had worked a 
discontinuance. 

2. That  the attachment be vacated, there having been no 
service of process or publication of the summons or war- 
rant  as required by law, and for insufficiency in  the affida- 
vit on which the attachment issued. 

These motions were denied and an order made in  these 
words : 

I t  appearing to the satisfactiot~ of the court that a sum- 
mons has issued against the defendant, and that  after due 
diligence the defendant cannot be found in this state, and 
that an attachment has been taken out against the property 

/ of t11e defendant in this county, and that a cause of action 
exists against the defendant, i t  is ordered by the court that 
publication be made, &c. 

Exceptions were taken by the defendant to the denial of 
his motions to dismiss and vacate, and to the order of pub- 
lication, and from the rulings thereon he aljpealed. 

Mr. H. L. McCorkle, for plaintiff. 
Messrs. L. L. Witherspoon and G. N. Folk, for defendant. 

 SMITH,^. J., after stating the above. We do not propose to 
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consider any imputed defects, real or supposed, i n  the affi- 
davit made to obtain the warrant of attachment, since its 
sufficiency in form has been passed on and established in 
the  former appeal, when this was the only point presented. 

Any objections to which it may be obnoxious should then 
have been made, and these as well as that  then considered 
are concluded by the judgment. 

The  decision first made, during the subsequent progress 
of the cause, must be regarded, in  the words of BOYDEN, 
J., "as  final and conclusive, a t  least so far as regards the 
facts that existed a t  the time of that  decisiou." Brown v. 
Hawkins, 68 N. C., 444. To the same effect is Habry v. 
Henry, 83 N. C., 298. 

2. The  other proposition, pressed with more force and  
with a large array of authority, is that the plaintiff i n  fail- 
ing  to procaed by publication to make the defendant a party, 
during the pendency of his appeal in  this court, has worked 
a discontinuance of process, and as a new action must be 
begun by summons, and the summons must precede or ac- 
company the issue of the warrant of attachment, he cannot 
now proceed. Involved in this contention is the question 
as  to the effect of the appeal in suspending or dispensing 
with the necessity of takiug intermediate steps to facilitate 
the hearing of the cause upon it,s merits, until the result i n  
the appellate court is certified to the superior court from 
which the appeal comes. 

The  statute, to which our ailtention is called, provides 
that  where an  appeal is perfected, " i t  stays all further pro- 
ceedings in the court below, upon the judgment appealed 
from, or upon the matter embraced therein, but the court 
below may proceed upon itny other matter included in  the 
action and riot effected by the judgment appealed from. 
THE CODE, 5 558. 

I t  will be observed that the statute does not require the  
aclion to proceed when h e  appeal is from some interlocu- 

28 
- -- - 



434 I N  THE SUPREME COURT. 

tory order, or the ruling upon matter collateral and sub- 
sidiary to its main purpose, but  leaves to the appellant the 
right to do so, while it perempt,orily arrests any further ac- 
tion in the court below involved in  the subject matter of 
the appeal. Its language is, the court " may proceed upon 
any other matter," or, as we interpret it, the court, may forbear 
and await the decisim on the appeal, leaving it discretionary 
in the court to do so, where the law involved and to be 
passed on lies a t  the foundation of the action and may dis- 
pose of it altogether. 

I n  the present case, had the decision dissolving the at- 
tachment been sustained, i t  would have put  an end to the 
cause unless personal service could be made, changing the 
character of the su i t ;  or other property, unless that levied 
on remained accessible to the writ, could be found to be 
seized. I t  was reasonable therefore to allow the cause to 
remain without further action until the determination of 
the appeal was judicially made known to the judge of the 
superior court, and this was the course pursued in the pres- 
ent  case. 

A discontinuance results from the voluntary act of the 
plaintiff in not going on regularly by the lewe of succes- 
sive connecting processes, and thereby producing a break 
or hiatus to which such effect is ascribe?. The cases cited 
for the appellee are numerous on this point, and will be 
found ln Etheuidge v. 14oodley, 83 N. C., 11, and all show the 
plaintiff's failure to follow up  his suit after i t  mas begun. 

I n  Pennoyer v. Nef, 95 U. S. Rep., 714, decided in  1877, 
with but a single dissenting voice, the conclusion reached 
and announced is that a judgment recovered in a suit by 
attachment levied upon the defendant's land when no per- 
sonal service bas heen made, is exhausted by a sale of the 
property attached and the appropriation of the proceeds to 
the creditor's debt,, and possesses no other legal forre. The  
sale of other land of the debtor under such judgment was 
held to pass no title to the plaintiff'. If this be accepted as 
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the law in this state, i t  shows that the preservation of the 
lien of the attachment was a fundamental condition of suc- 
cess, and might well excuse the waiting until the validity 
of the warrant was determined. 

We do not undertake to say that such is the law in this 
state, and certainly this decision is a t  variance with the ad- 
judications under the former law. I t  has been held that a 
proceeding commenced by original attachment and prose- 
cuted on due notice by publication of the seizure of the 
debtor's property to final judgment, was not a proceeding 
in rem, but  the judgment is personal. Skinner v. Moore, 2 
Dev. & Bat., 138. 

The  attachment was in its nature and operated as a dis- 
tress to compel appearance; and if i t  did not, the judgment 
was absolute and conclusive as if rendered after personal 
service. 

The  attachment under THE CODE, is of quite a different 
nature and subsidiary only towards the obtaining the relief 
which is the object of the action, arid seems under the stat- 
ute to be intended to be more comprehensive and more fully 
remedial within the state than is admitted in the opinion 
in  Pennoyer v. Nef. 

As to the extra-territorial effect of such a judgment, i t  
can be ouly recogriized as effectual so far as i t  appropriates 
the debtor's property to the creditor's demand, and wholly 
inoperative beyc~nd that limit, and so i t  is held in Peebles v. 
Patapsco, 77 N. C., 233. 

I t  is unnecessary to proceed with the further examination 
of the suhject, as in our opinion the delay of the plaintiff 
pending the appeal which he was prosecuting is not a dis: 
continuance or abandonment of the action, and there was 
no error in allowing him to proceed and make the required 
publication. There is no error in the ruling and this will 
be certified to the superior court of Catawba, to the end that 
the cause proceed. 

No error. Affirmed. 



43% I N  THE SUPREME COURT. 

W. B. FRY v. D. A. B. CURRIE and others. 

Guardian and Ward-Ejectment- Verdict-Evidence- Judge's 
Charge. 

1. The law applicable to thiscase did not require actualservice of pro- 
cess upon infant defendants : it was sufficient, if served upon the 
guardian ad litem; and there is no defect in the proceedings re- 
sulting in a sale of the land of the infants. 

2. In ejectment, where it is alleged that the jury gave undue weight 
to evidence they were directed not to consider in fixing a disputed 
boundary, the complaining party must seek his remedy in a motion 
for a new trial addressed to the discretion of the presiding judge. 
An assignment of error upon such ground will not be entertained 
here. The court intimate that in this case the excluded evidence 
(declaration of grantor in a deed) is competent in aid of location 
of boundary of a tract of land adjoining the grantor's. 

3. The surveyor's testimony and the declarations of the aged per- 
sons, since deceased, bearing upon the location, were properly left 
to the jury, who alone must determine the value of the evidence 
as tending to show the true position of the land in dispute. The 
court can not coerce them to find a fact up011 evidence they dis- 
believe. 

4. An omission to give a charge to which a party would have been 
entitled is not error, unless the same was requested on the trial 
and refused. THE CODE, 5 412, construed. 

(White v. Albertson, 3 Dev., 241; Matthews v. Joyce, 85 N. C.: 258; 
Raiford v. Peden, 10 Ired., 466; Bonner v. Tier, 3 Dev., 353; 
Roberson v. Wollard, 6 Ired., 90; Mason v. McCormick, 85 N. C., 
226 ; Easser v. Herring, 3 Dev., 340 ; Noland v. McCracken, 1 Dev. 
& Bat., 594, cited and approved.) 

EJECTMENT tried at Fall Term, lh83, of MOORE Superior 
Court, before McKoy, J. 

Defendants appealed. 

Messrs. XcIver & Black, Guthrie and Murchison, for plaintiff. 
Messrs. John Manning and Hinsdale & Deuereuz, for de- 

fendan ts. 
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SMITH, C. J. The plaintiff claims the land described in 
his complaint under a grant from the state issued fox 100 
acres toThomas Bryant on November 30th, 1820, and suc- 
cessive conveyances from him and others, termihating in a 
deed made by the sheriff of Moore in the year 1841 to the 
plaintiff, pursuant to a sale under execution against the 
heirs at law of John Ray, the last bargainee in the series. 

The defendant objected to the introduction of this deed 
as evidence, which objection has since been waived, to the 
sufficiency of its description of the land and to the efficacy 
of the judicial proceedings which preceded and led to the 
sale, in divesting the estate of the intestate, John Ray, 
thereiu. 

The most prominent among the exceptions to the adverse 
rulings of the court in reference to the action against the 
heirs, of whom there were two in number, all under age, to 
subject the descended lands to the debts of their ancestor, 
is to the sufficiency of the service of process upon their 
guardian ad litern, without actual service of the scire facias 
upon them. 

After the repeated adjudications a g a i ~ s t  the force of a 
similar objection to a practice which has long prevailed and 
upon the validity of which so many titles depend, and es- 
pecially, taken by one not interested in the judgment, and 
in a proceeding wholly collateral, the law must be consid- 
ered settled upon the point. We are content to refer to but 
two cases. White v. Albertson, 3 Dev., 241 ; Matthews v. Joyce, 
85 N. C., 258. 

Nor is the sheriff's sale ineffectual by reason of any of the 
other defects in the proceedings pointed out in the other ex- 
ceptions. Indeed they are unusually full and specific. 
There is a judgment against the administrator ascertaining 
the debt; the value of the assets in his hands and its insuf- 
ficiency to discharge the judgment by more than one hun- 
dred dollars, besides costs ; the appointment of a guardian 
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ad litem to the heirs of the intestate designated by name ; 
the award of the writ of scire facias against them; the ser- 
vice upon the guardian ad litem ; the adjudication of sale ; 
the issue of execution after twelve months delay, reciting 
the previous action of the court and directing the sheriff 
to sell " all lands which descended to the heirs of John Ray, 
deceased, situate in his county, for the residue of the debt 
above the value of the ascertained assets and costs, which 
had been adjudged to Thomas Bryant for debt and $6.05 
for costs and charges in said suit expended, wherefore 
Majory Ann Eliza and John Alex Ray, heirs at  law of John 
Ray, deceased, are liable as appears to us of record." 

The  sheriff made return to this execution and executed 
his deed to the plaintiff with full recitals of the action of 
the court and his own proceedings under the writ, convey- 
ing  the tracts of land sold and describing them by metes 
and bounds. 

We are unable to discover any defect in these proceedings, 
obstructing the transfer of the title to the intestate's lands 
which, a t  his death, vested in the said heirs, to the plaintiff 
who made the purchase. 

The  case of Raiford v. Peden, 10 Ired., 466, is not in con- 
flict but rather supports this conclusion, nor are those of 
Bonner v. Tier, 3 Dev., 353, and Roberson v. Wollard, 6 Ired., 
90, since the heirs are named in  the execution. 

2. The  appellant's next exception is to the admission in  
evidence of a deed from Alexander McIntosh to George 
Graham, made on August 2211d, 1821, as  incompetent to 
aid in locating the land granted in  the year before to 
Thomas Bryant, because i t  is of posterior date. 

This  exception was sustained, the court holding that it 
could not be used for that purpose and so charged the jury 
according to the appellant's prayer. 

W e  cannot see how an  exception can lie to this ruling, 
made at the defendant's request and in  most explicit terms. 
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We must assume that the jury acted in accordance with 
this instruction, and if i t  can be supposed they did not, the 
remedy must be sought in  the application for a new trial 
addressed to the discretion of the presiding judge. We can- 
not entertain an assignment of error in  that the jury may 
have been influenced in arriving a t  a verdict, by giving 
weight to evidence they were expressly directed not to con- 
sider, in fixing the boundaries of the Bryant grant. 

But i t  is not so clear that the deed executed by McIntosh 
to Graham was not admissible to aid in fixing the begin- 
n ing  of the boundary of the Bryant tract which is, or is 
supposed to be by the calls of the grant,  a t  "McIntosh7s 
corner." His  deed is an  assertion of ownership of the land 
defined in i t  and is his declaration of the locatian of its 
lines and corners, used by a contiguous proprietor to deter- 
mine the place of a corner common to both. Would not his 
declarations made when alive, be competent, as hearsay, 
not to locate his own, but the boundaryef an adjacent tract 
that  calls for and touches i t ?  The  evidence does not come 
from an interested party to subserve some purpose and to 
secure some advantage to himself, but  it is a concession i n  
disparagement of his claim to a wider boundary for his own 
land. 

I n  Mason v. McCo~mick, 85 N. C., 226, where such decla- 
rations were received and h d d  to be competent, i t  is said 
they are " not used to ascertain and fix the limits of the 
defendant's own land, but the corner of an  adjoining tract, 
to determine its location, and the evidence is not rendered 
inadmissible because that corner is coincident with one of 
his own boundaries." 

Such declaration when found in  deeds, stands very much 
upon the footing of an  oral utterance to the same effect from 
one who i s  dead. Sasser v. Herring, 3 Dev., 340, and other 
cases cited i n  the opinion. 

But i t  is not necessary to determine the point since the 
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ruling was unfavorable to the plaintiff who does not com- 
plain, and the defendant cannot. 

I n  order to cover the disputed land with an older title 
and displace the plaintiff's claim, the defendant exhibited 
a grant made on May 17th) 1795, to David Allison, and, to 
fix the location of the land it conveys, proved numerous 
delarations of old persons since deceased, as to the position 
of the beginning corner, and showed that its lines from that 
point run according to the defendant's contention would en- 
close the part in controversy. 

A copy of the grant is not found in the transcript but i t  
is stated that it calls for the " Lewis land," and the " Black 
land," both of which adjoin. 

Starting a t  the corner understood to be designated by the 
evidence and marked 42 on the map, and running thence 
in conformity with the provisions of the grant, the sur- 
veyor says "he  did not think he made any real connection 
with the Lewis land or the Black line called for-Lewis line 
at 6 and the Black corner at 11," though he did not run 
the lines of either of those tracts. 

This dislocation of the Allison land from tracts which 
form part of its boundary throws some discredit upon the 
declarations relied on to locate its first corner ; for if i t  be 
where they ,place it, the survey should not avoid but come 
up to the lines tlius called for ; and that they do not afford 
evidence against the correctness of the location. But to 
what extent this fact, assuming it to be a fact, impairs con- 
fidence in the statements of these aged men, as to the true 
position of the corner in space without the presence of a 
natural object to which they are annexed, i t  belongs to the 
jury alone to determine. 

The defendant submitted several instructions to be given 
to the jury, of which we only notice such as were r'efused: 

1. If the jury believe that Kenneth Black and the other 
aged men pointed out the corner of the Allison g r m t  as 



OCTOBER TERM, 1884. 441 

being at 42 or A, according to the testimony of the witness, 
Currie, then they must answer " yes " to the inquiry pro- 
pounded in the 4th issue :-Does the Allison grant cover 
the land in dispute? 

The instruction assumes the absolutte truth of the loca- 
tion, if in fact the declarations were made and are correctly 
remembered and reported, and denies to the jury the right 
to judge of its credit and sufficiency to establish the posi- 
tion of the corner. I t  makes that which is evidence only, 
and not always most satisfactory evidence, proof of the fact 
which it tends to support, and not only places hearsay, 
words not spoken under oath, upon a higher plane than 
sworn testimony delivered with opportunities for cross-ex- 
amination, but withholds fiom the jury an essential function 
to be exercised in the administration of justice, in passing 
upon the means of information, the accuracy of memory 
and the truthfulness of those who undertake tc fix a corner 
in space without the sustaining presence of some natural 
object with which recollection may correct itself. I n  brief, 
the court is requested to tell the jury they must accept the 
location, as ascertained by these 'declarations and regard 
the declarations as entitled to absolute and unquestioning 
credit. 

I t  was for the jury, not the court, to determine the value 
of the evidence and its force in proviug the fact for which 
it was introduced, and there was here the repugnant fact, 
if the surveyor's impressions were correcb, that the lines of 
two adjacent tracts which form part of the boundary of the 
Allison tract as described in  the grant, are not reached by 
a running that makes that corner a starting point. I t  
would have been a usurpation in the judge to deny to the 
jury the right to say what credit ought to be given to the 
declttrations as tending to &ow its true position under the 
p a n t .  

2. After verdict the defendant moved for a new trial not 
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only on the ground of the several overruled exceptions, 
set out in the record, but for the further reason because the 
jury's response to the issue in  reference to the Allison land 
was against the evidence and without evidence. 

We cannot precisely understand the force of this assigned 
ground for a venirede novo as a matter of right. The jury 
have not found any positive fact without evidence which 
would be an  error in  law. They have simply failed to find 
a fact upon the evidence introduced to prove it. How can 
the court control the jury and force them to give credit to 
testimony, without an  invasion of their functions? The  re- 
sult only shows that the declarations of the old men did 
not satisfy them that the corner was where these old men 
supposed i t  to be. The  finding belongs exclusively to the 
jury and no court can coerce them to find a fact upon evi- 
dence which they disbelieve, however cogent and  convinc- 
ing i t  may appear to others. Ad questiones facti, non respon- 
dent judices; ad questiones legis, non, respondent juratores, is a 
maxim necessary to be maintained in judicial administra- 
tion. 

I n  Noland v. McCracken, 1 Dev. & Bat., 594, the jury had 
been directed in language not very unlike the proposition 
now maintained for the appellant, that " where a witness 
was heard by a jury, who was neither impeached, nor con- 
tradicted, whose story was credible, and in whose manner 
there was nothing to shake confidence, they were bound to 
believe him." This instruction was declared erroneous and 
GASTON, J., in  his opinion says : " They (the jurors) are the 
competent and exclusive judges whether human testimony 
be inconsistent with the operation of those common princi- 
ples which regulate human conduct. If thus believing, 
they do in  their consciences actually assent to it ,  there is 
no  rule of law which compels them to yield to i t  an official 
faith. While the competency of witnesses and the 'rele- 
vancy of testimony are made the exclusive subjects of judi- 
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cial. cognizance, the credit of witnesses and the sujkiency of their 
testimony are as exclusively matters for the determination of the 
jury." 

This is emphatically enforced i n  the statute which for- 
bids a judge to " give an  opinion whether a fact is fully or 
sufficiently proved, such matter being the true office and 
province of the jury." THE CODE, § 413, and numerous ref- 
erences under the section. 

I t  has been urged that there was no evidence to support 
the plaintiff's location of the land described in the Bryant 
grant. 

I n  answer to this objection i t  may be said that i t  was not 
made at  the trial, and the adjudications are too numerous 
and uniform to need repetition, that  error cannot be first 
assigned in this court for an  omission i n  the trying judge 
to give a charge when not requested to give it. 

Nor is this rule of practice a t  all modified by that pre- 
scribed in THE CODE, 5 412, Par. 3, which declares: 

" If there be error either in the refusal of the judge to 
grant a prayer for  instruction^, or in  granting a prayer, or in 
his instructions generally, the same shall be deemed excepted 
to without the filing of any formal objections." 

I t  is obvious that an  omission to give a charge to which 
a party would have been entitled will not be a reviewable 
error unless requested and refused. 

And i t  is equally manifest that  the expression " in his 
instructions generally " is meant to embrace such instruc- 
tions as involve an  erroneous statement of the law. When 
the judge undertakes to lay down the law he must lap i t  
down correctly, that is, the legal proposition must be in  
itself correct. 

I t  is becoming so common for counsel to criticise instruc- 
tions, not for an  inherent and apparent error, but for a n  
alleged error in its relations to the evidence, tha t  we deem 
it proper to announce that we can consider only exceptions 
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inelqded jn its terms. I t  would do great injustice to tbe 
judge to have his rulings revised when no exception was 
taken at the time, or to have reversed on appeal instructions 
other than such as contain an erroneous proposition of law; 
and beyond this in our opinion it was not, the intention of 
the general assembly to go in putting the enactment in its 
present form. 

Upon a calm review of the whole case we must declare 
there is no error in the record, and the judgment must be 
affirmed. 

No error. Affirmed. 

JOSEPH A. DAVIS V. T. A. LYOK and others. 

Libel-Bidence-Judge's Charge. 

Upon trial of an action for libel, it appeared that the libelous matter 
was contained in a newspap& and was, in substance, that the 
plaintiff, a justice of the peace, issued a warrant for the arrest 
of one D., charging him with an assault with intent to commit 
rape, and " after his style of dispensing justice converts the case 
into an assault and battery, and discharges the offender upon 
payment of costs, which was $30," and thaXthe plaintiff's pur- 
pose was to secure his fees; otherwise the offender would have 
been bound over to court; and the defendant pleads justiflcation; 
Held, 
(1) Evidence that plaintif€ retained moneys in other cases dis- 

posed of by him (which belonged to the school fund) in the exer- 
cise of his judicial functions, is admissible to show his habitual 
abuse of authority for private gain. upon plea of justification of 
&arge imputed to plaintiff. 
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(2) The charge of the court that plaintiff had no jurisdiction 
to try such case, other than to bind over after a preliminary ex- 
amination into the facts, was not erroneous. 

(Bate v. Lgom, 89 N. C., 568; flhurpe v. fltephenson, 12 Ired., 348; 
Walters v. Hwwot, 11 Ired., 315, cited and approved.) 

CIVIL ACTION for libel, tried a t  July Special Term, 1884, 
of GUILFORD Superior Court, before Graves, J. 

Judgment for defendants, from which plaintiff appealed. 

Mr. J. T. Morehead, for plaintiff. 
Messrs. Scott & Caldwell and J. A? Staples, for defendants. 

SMITH, C. J. The libellous matter for which the action 
is brought, is contained in  a newspaper kr~own as the Ker- 
nersville News, whereof one defendant is owner and the other 
publisher, and is in these words : 

" A  white man by the name of Alex. Dean attempted 
rape upnn a little girl of Mr. D a v ~ d  Stocks, near Colfax, 
some time last week. A warrant was issued for Dean, and 
he was carried before J. A. Davis, Esq., justice of the peace. 
Squire Davis, after his slyle of dispensing justice, converts 
the case into an assault and battery, and discharges the 
offender of all decency and law upon payment of costs, 
which was $30. We presume that Mr. Davis had an eye to 
the fact that if this grave offender was bound over, or com- 
mitted to jail, he would lose a handsome fee, and accord- 
ingly rendered his decision to suit his own convenience." 

The  complaint alleges that tbe defendants in the use and 
publishing of this language meant to charge that the plain- 
tiff corruptly converted the case, judicially before him, 
from a n  assault with intent to commit rape into a charge 
for simple assault and battery, aud that such action was 
usual with the plaintiff, and according to his style of dis- 
pensing justice, and that they further charge that this ae- 
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tion of the plaintiff was prompted by the mercenary mo- 
tive of putting in  his own pocket the fees arising from his 
assumption of jurisdiction of the cause. 

The  defendants justify the charge in their answer, and at 
the trial waived all other defences to the action. The only 
issue consequently submitted to the jury was to the truth 
of the alleged libel and the damages resulting from the 
publication, on which the verdict being for the defendant, 
the inquiry of damages was not made. 

The  exceptions to the evidence introduced on the ques- 
tion of damages became immaterial, upon the finding that 
the imputations conveyed in the publication are true, and  
only such require to be noticed as bear upon the issue of 
justification. The other exceptions are to, 

1. The admission of evidence of the plaintiff's reten- 
tion of fines in the cases disposed of by him in the ex- 
ercise of his judicial functions, beyond the period of sixty 
days, within which fie is by law required to pay over such 
moneys to the county treasurer in support of common 
schools; and 

2. To the charge of the court that the plaintiff as a jus- 
tice of the peace had no jurisdiction of the crime charged 
in  the warrant, other than to inquire into thesufficiency of 
the proofs to require the commitment or binding over the 
accused for trial in  the court having cognizance, and for 
want of such to discharge him. 

I. The  complaint alleges that the libellous publication 
meant, riot only to impute to the plaintiff corruption and 
official malfeasance on the trial of the particular cause men- 
tioned, in his action on that occasion, but that i t  was habit- 
ual for him thus to act in administering his judicial duties, 
the imputation being in the words of the complaint " that 
such action was usual wlth the plaintiff, and according to his 
style of dispensing justice." 
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The vindication of the defendants thus required proof 
not only of the truth of the specific charge in relation to 
the plaintiff's conduct and criminality on the particular 
occasion mentioned, but also that on other trials had before 
him his avarice and greed prevailed over his sense of offi- 
cial duty ; and of this evidence was offered of his keeping 
and failing to pay over funds in his hands belonging to 
that  to be used in the support of public schools. The  evi- 
dence then to which the objection is directed was pertinent 
to so much of the charge as imputed to the plaintiff the 
habitual abuse of his authority for private gain. 

This rul ing does not conflict with that made in Stale v. 
L?Jon, 89 'N. C., 568, where the same publication was made 
the subject of a public prosecution, as, in this case, evidence 
was offered and refused of other official misconduct in no 
respect tending to develop the operation of mercenary mo- 
tives in the discharge of public duty, but to show other 
official misconduct in other exercises of his judicial fanc- 
tions, unconnected with the libelous charges. This was of 
course inadmissible. 

The evidence, which is the subject of exception now, is 
confined to the plaintiff's securing and keeping in his hands 
sums of money, paid by offenders brought before him, 
which ought within the restricted statutory period have 
gone iuto the school fund, and is offered in  support of the 
plaintiff's habitual practices as charged in  the publication. 
The  justification to be a protection must be full aud com- 
prehensive, comrxensurate with the extent of the accusa- 
tion. 

" The justificatian," says an eminent author, " must al- 
ways be as broad as the charge, and of the very charge at- 
tempted to be justified." Townsend on Slander, $212 and 
355. 

" The principle is," in thelanguage PEARSON J., in SI~arpe  
v. Stephenson, 12  Ired., 348, " the defendant in a plea of jus- 
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tification must aver and must prove the identical offense," 
The same proposition had been announced by the same 
judge in Watters v. h o o t ,  11 Ired., 315. 

11. The remaining exception is to the charge to the jury 
that the plaintiff had no right to try the accused (Dean), 
and, acquitting him of the alleged intent, to proceed to try 
and punish for the assault alone. 

We concur in the statement of the law. The assault with 
the imputed intent is of a higher offence, and is committed 
exclusively to the superior or inferior court. The  justice's 
inquiry into such a charge is only to commit or bind over 
to a tribunal of higher jurisdiction, or discharge if no 
sufficient evidence is brought against him, where ol,e is ar- 
rested upon a warrant containing such a charge. 

It is an unwarranted assumption of jurisdiction to ex- 
amine into the grade of the crime according to his deter- 
mination of the proofs and the character they give it, and 
then try the offerider for the subordillate offence. But the 
court submitted to the jury a rehearsal of the testimony 
heard by the plaintiff so as to aid them in arriving a t  a 
conclnsion as to the corrupt action imputed in the publica- 
tion, and added that, " to  support the defence that the 
words were true the defendants must satisfy them " that the 
plaintiff had a practice of acting corruptly in his office for 
the sake of gain. There is no error, aud the judgment 
must be affirmed. 

No error. Affirmed. 
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1 TV. K. WILCOXON v. JOHN F. LOGAN. 

1 Negotiable Instrurne~ts. 

1. A note valid in its origin is not affected by the illegality which 
vitiates a contract made in reference to it. 

2. The assignee of a note not made payable to order or bea~er ,  but  
to the payee alone, can maintain an action upon i t ;  and so can 
the owner when there is no written assignment. 

3. The taking up the note of another by a stranger to it may be as 
a purchase or as a payment, and whether it is the one or the other 
must depend upon the facts of the transaction as given in evi- 
dence. 

(8tccte v. ERer. 85 K. 6 . 58.5; Ah?rlcins v. Cicreton, 74 N. C., 523: 
Ray v. L z p c o m b ,  3 Jones, 185; Stafe v. B7 cmtley, 63 N C., 518; 
State v. Scotf. 64 N. C., 588; XL~ni~cciz r Chisholm. 66 N. C., 
100, ciced and approved.) 

CIVIL ACTIO?;, tried a t  Spr ing  Terru, 1983, of X s m  SLI- 
p r i o r  Court, before Gr~rlge?*, .I 

Verdict  a n d  judgmerit for plaintiff. Appeal by defendant.  

Jh. J. W. Todd, for p l a i ~ ~ ~ i f f .  
Jlr. D. G. Fowle, for Jef'endunt. 

SMITH, C. J. T h i s  action commenced on the  17th  d a y  
of J c l y ,  1832, in  the  cour t  of a justice of tile peace and af- 
ter an adverse tr ial  removed by the  clefer~da~it 's  appeal to 
the superior court, is fountle,i or1 a ttrote u n d e r  seai executed 
on  Apri l  19ti1, 1877. by 11im to J .  IZI. Grimsley,  who,  a s  is 
alleged in  t h e  c ~ ~ c ~ p l a i r i t ,  soid aud  i i d i v e r ~ d  i t  to the  p la in-  
tiff. 

It1 his answer  t,he r le t ' end~nt  de r~ ies  t h a t  t h e  note was 
transferred, a s  R s~ lhs i s t ing  security,  a n d  says tha t  i t  was 
paid a n d  discharged by the  plai~lt~iff  i t t ~ d  so delivered to 

23 
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h im ; relies upon the statute of limitations as a bar to the 
recovery ; and sets u p  a counter-claim of larger amount  
consistirlg in a judgment recovered by one Black against 
the plaintiff and one Parsons, and assigned to tlimself. 

We do not see the pertinency of the evidence offered up- 
on the issue as to the statute, although i t  is stated that 
much was introduced, since the bar can otlly arise after 
ten years, and but little more thau tJhree years had elapsed 
after the making the note before bringing ttle suit, a:ld 
hence this defence could not be aided by evidence. THE 
CODE, $ 152, par. 2 .  

I t  was in proof' upou the trial before the jury that 
Grimsley held a note against the plaintiff for about the 
sum of one hundred and seventy .five dollars, which he 
transfwred to tlle defendant for a consideration partly re- 
ceived in money and for the residue of which the latter 
gave the bond now in suit and claimed by the plaintiff as 
his property. 

An agreement, denonlinated a compromise, entered into 
between the plaintiff, the defendaut and severai other per- 
sons, undertaking to adjust controversies among thern and 
to dispose of both c r i~nina l  and civil suits, was exhibited 
in evidence, one of the clauses .contailed therein being as 
follows : 

" The  said Johu P. Logau releases and discharges W.  K. 
IVilcoxon from all liability to him on account of t,he judg- 
ment for one hur~dred and seventy-five dollars, or therea- 
bouts, lately taken against the said Wilcoxon in Watauga 
county, and the said W. K. 'Cli'i~coxon agrees to pay J. M. 
Grimsley the amount due from the said John F. Logail to 
the said Grinlsley on accoul~t of' the note on which this 
judgment was taken "-the parties thus i~lterchangeably 
undertaking, each, to pay and discharge the obligatiori 
resting upon the other under the notes described. 
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Thereupon the  plaintiff went to Grimsley and  took u p  
t h e  note of the  defendant, paying him therefor. 

Subsequently, a t  the  defendant's instance, the  compro- 
mise co~l t rae t  was set aside by the court, tha t  is, as we in- 
terpret the  words, declared a11d adjudged to be illegal a n d  
void as against public policy. i n  some judicial proceeding 
i n  which its validity was called in  question. Subsequent, 
to  this  ruling the defendant,  instead of causing satisfactiorl 
to be entered upon the  judgrner~t  against the  plaintiff, as i t  
was stipulated should be done, proceeded to collect its 
amount  from the plaintiff. 

It further appears from the defendant's testi~norry that in 
payment  vf a debt of his own, he assigned the judgment  re- 
covered I-ly Black against the  plaintiff and  Parsons to orle 
CJarrier, arid wit11 the latter's conser2t brought an action 
there011 against the plaintiff which terminated in  a volun- 
tary nonsuit. Afterwards, the  deferidarlt paid Carrier the 
amount  of  he judgment and. i t  was restored to him.  

T h e  portion ot the  defendalit's testimony in reference to 
tile a s s i g n m e ~ ~ t ,  ellcited upon the cross-examination with- 
ou t  objection to i ~ s  competency, the defendant's counsel 
asked t l ~ e  court to withdraw from the  corisideration of the 
jury, on the  g r o u ~ d  that  i t  was secondary and inadn~issible,  
which request was refused, aod to this rul ing t h e  defendant 
excepts. 

In re,erence to this exception we have only to say tha t  
if the  objectiou take11 in apt t ime has a n y  force, the  with- 
drawal of i t ,  after it had been received and heard, was a 
matter resting iu  the  sound discretion of the  court, the  ex- 
ercise of w h ~ c h  callliot be reviewed uu appeal. This  is de- 
cided in  State v .  Ejer., 85 N. C., 585. 

T h e  instructions asked by the defendant  ill substar~ce 
a re  : 

1. The note iu  suit  being taken u p  and  and paid i n  pur-  
suance of a n  illrgal cot~tract  cannot be recovered on. 
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2. The  note not being payable to order or bearer, but to 
Grimsley alone, is not negotiable, and the action cannot be 
maintained thereon in the plaintiff's name. 

3. If  the jury accept as true the evidence in regard to the 
assignment to Carrier and his re-assignment to the defenci- 
ant, the property in the judgment revested in the defend- 
ant  and constitutes a good counter-claim. 

The  court declined to give the first two instructions or 
the third in  very words, but as to the subject matter there- 
of charged, that if, after the assignment of the judgment to 
Carrier, assuming i t  to have been so assigned, the defendant 
paid Carrier the debt which it represented and took i t  up,  
i t  became his (the defendant's) property and he could set it 
L I ~  as a counter-claitn. 

I. The first instruction was properly denied, for the  note 
beirig valid in  its origin was not infected with the illegal- 
ity which vitiates the contract in reference to it. Indeed 
the nullity of the contract leaves it wholly unaffected and 
si; effectual in the hands of the plaintiff as i t  m7as in the 
h a l ~ d s  of the payee, Chimsley. 

11. In  reference to the deuial of the ~econd  instructiorl 
requested, i t  is only necessary to refer to the  enactment 
found iu st.cti~ll 41, chapter 6, of THE CODE, which has long 
been 1i1 force, a r ~ d  the numerous adjudications appended 
thereto. Besides, if the note was a 110x1-negotiable security 
under the fornier law, the action on it can be maintained 
by 01." to whoiu the money when p a ~ d  belongs, and not by 
II former owner who has parted with his interest. TEIE 
CODE, § 177 ; Bbrams V. Curetow, 74 N. C., 523, and other 
I:nses cited under that sectioii. 

I11 The ~nstruction delivered in place of the third in  t11e 
srrles is more in conformity wit11 the testimony, a n d  while 
it1 substance the same, is equally favorable to the  defeildant 
;t~ld furl~islles no ground of complalrit to him. Ray v. Lips- 
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comb, 3 Jones, 185; State v. Bruntleg, 63 N. C., 518 ; State v. 
Scott, 64 N. C., 586 ; McLennan v. Chisholm, 66 N. C., 100. 

T h e  verdict being rendered against the counter-claim 
and for the residue due on the note in  suit, upon what 
grounds we are not advised, unless i t  be based upon a dis- 
belief of the defendant's testimony as to the re-assignment 
of the judgment which he had disposed of in discharge of 
his indebtedness to Carrier, we discover no reasons, based 
upon the rulings of the court, which alone are reviewable, 
for the award of a venire de novo. 

I t  may have been intended by the appellant to raise the 
question whether the plaintiff's act in taking up the note 
was not intended to be and in law was a payment and not 
a transfer, so that no action would thereafter lie upon i t  as 
such. If so, it is not presented in the record. 

Moreover, the note was delivered uncancded to the  
plaintiff and he swears i t  was not paid. 'The circumstances 
connected with the compron~ise may have tended to con- 
tradict his testimony, but  no issue of the kind, as far as the 
record discloses, was submitted to the jury. I t  is consistent 
with all the evidence that the plaintiff advanced his money 
for the note and took i t  to he surrendered to the defendant 
upon the defendant's compliance with his agreement to dis- 
charge the judgrment for $175, and that he retained the se- 
curity unimpaired when the defendant coerced from him 
payment of that  judgment. However, i t  is sufficient to say 
the point is not before us, and we see no errors in  the rul- 
ings which the record brings up  for an appellate revision. 

The  judgment must be affirmed a t  the cost of the appel- 
lant. 

No error. Affirmed. 
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NORTH CAROLINA RAILROAD COMPANY v. CO&IMISSIOli- 
ERS OF ALANAIVCE. 

T'azcdiorz- Nun-resided holder of shcwes in domestic corpo~atim, 
exempt 

A non-resident holder of share6 in a corporation in this state is not 
liable to tax here. Such property i~ beyond the jurisdiction of 
the btate, and subjrct only to that  in which the holder has hia 
donlicil. The ruling in this ca\t: has no applicc~tion to bankin< 
corporations formed and operated under the act of congress. 

(Rui7~orcd v. CO1nll S, 87 N. C . ,  426; KrrTmond v. Com'ls, Ib . ,  120,  
R d o  v. Com'ri, 82 N. C.,  415: V7ort7~ v. Com'rs. Ib., 420 and 90 IV 
C., 409 ; Ky7( v. C07n'7 s, 75 K. C.,  445 : Bw'c v. C W L ' ~  5, 79 K. C., 
267, cited, conirriented on and approved.) 

CIVII, ACTIOX trird at  S ~ ) r i n g  l'errn, 1854. of AIAMAKPF: 

Suywior Court, before JlcKoy, J. 
This action was begun by ~)etitiox~ of plaintiff rompany  

to defrntlaltt commissioners to strike from t!le tax list of 
i883 the assessment on shares o f  s t w k  ? ~ e l t l  b non-resident 
stoc.kholders i n  plaintiff' coqmsation. The prtition was 
denied, and the plain tiff appealetl, and upon the hearing 
the following facts, by consent, were tound by the court 
below : 

1. That  plaintiff is a corporation, kc., and its capital 
stock is four rnillion dollars, divided ill to shares of' one 
hundred do1:ars each. 

2. That  the shares upon which t l ~ e  taxes complained of 
were assessed, are owned and held by non-residents of this 
state. 

3. That  plaintiff's property consists of' both real and per- 
sonal property, and is in this state. 

4. That  the office and place of business of plaintiff are 
a t  Company Shops in Alamance county, North Carolina, aud 
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the shares of stock are transferrable oniy on its books at 
said office. 

Thereupon His Honor ruled that the shares of stock 
owned by non-residents were not liable to taxation, and di- 
rected the tax-list to be corrected acco rd iq  to the praver of 
the plaintiff's petition, and the defendants appealed. 

Jfess~s. Gmhnm &. R1@fi, for plaintiff. 
Jh. E 8. Pcwker, for defendants. 

SMITH, C. J. Among the several paragraphs in section 8, 
chapeer 117 of the acts of 1881, eranmerating the several 
subjects of taxation, is t,he foiloving : 

6. Shares in nationai, slate atld private banks, railroad, 
telegraph, canal, bridge or other in-orporated or joint stock 
association, with their true value, and the cashier of each 
hank or b a n k ~ n g  associatioll (whether state or national) 
shall give in  to the list-taker for the township in which 
such batik or b a n k i ~ g  association is situated, ail shares of 
stock composing their corporation, as agent for and in  the 
7zurrz~ of the owners of mid shmes of stock, who may he mn-resi- 
dents of th is  stcfc, and the  trea5ur.r of e:lch railroad or other 
incorporated company shall in  like manner list, the shares 
of non-resident holders 

I n  the concluding clause, amended by the act of 1883, 
ch. 363,s 8,  to remove the obscurity pointed out i n  Railroad 
v. Commissz'oners o j  Woke, 87 N. C., 426, i t  is provided that 
" stockholders in valuing their shares may deduct their 
ratable proportion of the value of taxable property, the tax 
whereof is paid by the corporation. 

Section 3 of the act is in  these words: Every person re- 
quired to list property shall make out and deliver to the 
township list taker a statement, verified by his oath, of all 
the real and personal property, moneys, credits, investments 
it3 bonds, stock, joint-stock companies, annuities or other- 
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wise, in  his possession or  under his control on the first day 
of June, either as owner or holder thereof, or as parent, 
husband, guardian, trustee, executor, administrator, receiver, 
accounting officer, partner, agent, factor or otherwise. 

The  power of taxation is conferred in section three, article 
five of the constitution, which directs that "laws shall be 
passed taxing by a uniform rule all moneys, credils, invest- 
ments in  stocks, joint-stock companies or otherwise, and also 
all real and personal property, according to its true value 
in money; and further authorizes a tax on "trades, profes- 
sions, franchises and incomes," but not ou incomes derived 
from property that is already taxed. 

The  constitution evidently contemplates t l ~ e  imposition of 
taxes upon moneys, credits and investments in corporate 
stocks, as well as upon other forms of property that are within 
the jurisdiction of the state and subject to its power. 

"Credit" is a term attaching to the creditor and desig- 
nates property possessed by him in contra-distinction to the 
correlative word " debt," which has reference to the debtor 
and a personal obligatiou resting upon him. The  indebt- 
edness is made liable to taxation, as following the person to 
whom i t  is due, a t  his domicil, while it cannot be reached 
a t  the domicil of the debtor if the person to whom i t  is 
owing be not a resident. This is the import of the constitu- 
tional provision and is recognized and enforced as a correct 
principle in The State Tax on Foreign-held Bonds, 15 Wall., 
300, by the supreme court of the United States. Iu that  
~ ~ S ~ ~ F I E L D ,  J., delivering the opinion, says : " corporations 
may be taxed like natural persons upon their property and 
business. But debts owing by corporations, like debts owing 
by individuals, are not property of the debtors in any sense. 
They are obligations of the debtors and only possess value 
in the hands of the creditors. With them they are property 
and in their hands may be taxed. To call debts property 
of the debtor is simply to misuse terms. All the property 
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there can be i n  the nature of things, the debts of corpora- 
tions belongs to the creditors to whom they are payable: 
and follows their domicil wherever that may be. Their 
debts can have no locality separate from the parties to whom 
they are due. * * * * * * * * 

The bonds issued by the railroad company i n  this case 
are undoubtedly property, but property in the hands of the 
holders, not property of the obligors. So far as they are held 
by non-residents of the state, they are property beyond the 
jurisdiction of the state." 

The court declared that the act directing the company to 
withhold 5 per cent. of the interest and pay it as a tax into 
the state treasury impaired the obligation of the contract 
and was repugnant to the constitution of the United States. 
Four of the judges dissented as to this last cone!usion, and 
wefe of opinion that the case was one of state law only and 
involved no federal element. 

I n  Tappan v. N ~ Y .  Nat. Bank, 19 Wall., 490, the Chief Jus- 
tice declares that the power of taxation by any state is l im- 
ited to persons, property or business within its jurisdiction. 

The  same proposition in regard LO the situs of the debt, as 
determined by the creditor's domicil, for the purpose of tax- 
atiou, is again affirmed in Kirtlar~d v. Hotchkiss, 100 U .  S 
Rep., 491, reviewed upon a writ of error to the supreme court 
of Connecticut, where the case was decided in a similar way, 
42 Conn., 436. See Feresman v. Byrons, 68 I!] , 247 ; Bur- 
rougils Taxation, $ 4 1  and 46; CooIey Taxation, 15, 63, 134, 
270. 

Assuming this to be the law, and that the credit, i n  u p -  
position to the debt, terms which denote the relations be- 
tween the parties to whom and from whom the debt is 
owing, except in cases where the indebtedness consists in 
notes, bonds or other securities which are i n  the hands of 
an  agent and are, therefore, like visible personal property, 
having a situs of its own for purposes of taxation, as held in  
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Redmond v. Commissioners, 87 N. C., 122, must be taxed 
where the nwner has his domicil, we proceed to inquire 
whether the principle extends to shares of stock, as a dis- 
tinct form of property, held by non-residents in corporations 
formed under our laws and doing business in the state. 

There can be no question as to the liability of the corpo- 
rate body to the full measure of taxation to which an indi- 
vidual resident is subject. All of its property, inclusive of 
its franchise, which (if owned by a citizen could be), may be 
made to bear its portion of the public burdens: by an ad 
valorem assessment, unless protected by some contract of ex- 
emption erltered into by the state. So a tax niay be im- 
posed, measured by the vel~le of the stock which represents 
the corporate property, upon the corporation, and it be corn- 
pelled to pay it. Thus, unrestrained by an nd valorem rule, 
i t  was decided that a tax on bank stock or stock in 'ar~y 
moneyed corporation of loan and discouilt,, of fifty cents on 
each share of one hundred dollars held therein, is a valid 
exercise of the taxing power possessed by the general as- 
sembly of Kentucky. Nnt. Bank v. Conzmonwenlth, 9 Wall., 
353. The tax, though affecting alike the interest of the 
resident and non-resident stockholders, as does any exac- 
tion diminish the resources of the company, is a legitimate 
burden put upon i t  in cornmon with other property owners 
of the state. "The  tax is," as Mr. Justice MILLER observes, 
" a  tax upon the shares of the stockholder," but it is never- 
theless a tax upon the corporation, the amount of which is 
ascertained by the number of shares upon each of which is 
imposed a specific sum to be paid by it. The capital stock 
of a corporation is made up of shares, and there can be no 
difference in principle in requiring from i t  the payment 
of fifty cents on each share, or of one-half of one per cent. 
upon the aggregate number of shares, the same in result 
and varying only in phraseology. In  either mode of assess- 
ment, the money comes from the corporation and reduces 
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its capacity to distribute in dividends. " I n  the case of 
shareholders not residing in the state," i t  is said, in the 
opinion in the case c~ ted ,  " i t  is the only mode in  which the 
state can reach their shares for taxation," the meaning of 
which is, that  the taxing power, while it can take hold of 
the shares of the stockholders, residing within its reach as 
separate property, cannot subject those of non-residents, 
except through the imposition of a tax upon the property 
of the r~orporatiolj before ~ t s  d i s t r~but io l~ .  

But suppos:ng the taxing power to have been exerted to 
its full exfent over the corporaation and its property and re- 
sources, can a further clxactlou be demanded of the indi- 
vidual rhareholder i n  respect to his interest i n  them, sepa- 
rate m d  apart from the rAor,wrate e n t ~ t y  created by law. and 
itself capabie of belng made to bear iis part of the common 
Surden ? 

Under a provision In the constitution of Cdlifosnln, Art. 
XI. 5 13, which requires, as clops tile const~tution of t h i ~  
state, taxation to be equal and uniform, and that ali prop- 
erty shall he taxed I n  proportion t o  :ts value, rt bas been 
held that where the property of the corporation waq taxed, 
the stock could not be, for t h i ~  wl)uld he doub!e taxatiori, 
the latter but  representing the former Bwke v. Badham, 
57 Cal., 594, and tLis ruling 1s adopted and enforced i n  a 
recent case, San Francisco v Mackey, in the U n i t ~ d  States 
circuit court of the district, and reported i n  18 Reporter, 609. 

The decision rests upon the proposition that  the corpo- 
rate property of every kind exposed to taxation is represented 
in  the value of the stock, and whether the tax be levied 
upou the one or the other, i t  is but ad valorem tax, and to 
levy it upon both at the same time wozld be to duplicate it, 
and thus disregard the restraints of the constitution. This 
seems to be sound reasoning, and in  consonance with the 
clause in ours which forbids any tax upon income derived 
from property a l r ~ a d y  taxed. 
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But in  our rulings we have so far discriminated between 
the property of a corporation, and the property in the 
shares, as to subject to taxation those held by a resident 
o&er in a foreign corporation, notwithstanding the cor- 
porate property is taxed in the jurisdiction wherein the 
separate business is carried on ; and this, because such res- 
ident has an  interest or property annexed to his person and 
subject to the jurisdiction of the state wherein he  re-  
sides. Belo v. Commissioners, 82 N. C., 415; Worth v. C'owt- 
missioners, Ib .  420 ; Worth v. Commissioners, 90 N. C.,  409. 

Can we also place a burden upon the non-resident holder 
of shares in a domestic corporation, itself exposed to full 
taxation, when upon the principle of our own adjudications, 
he is liable in the state of his domicil to be taxed for the 
very same property ? If the property be taxable here, can 
i t  consistently be taxed again elsewhere? If our ruling be 
sustained-that stock in a foreign corporation owned by one 
of our citizens can be taxed here, because i t  follows the per- 
son of the owner and has for this purpose its situs a t  the 
place of his abode-must i t  not also be true that the property 
of a non-resident stockholder in one of our own corpora- 
tions is beyond our jurisdiction and subject to that only 
within which he has his domicil? 

In The Delaware R d r o a d  Tax, 18 Wall ,  206, a tax was 
imposed by thestate of Delaware upon a proportionate part of 
a railroad which ran also into the state of Maryland, of one- 
fourth part of one per cent. upon the value of the number of 
shares corresponding with the length of the line in the 
former state, and this sum was required to be paid into the 
treasury by the company. I t  was urged that under this 
statutory apportionment Delaware would get nearly one- 
fourth of the sum to be paid, while the value of the por- 
tion of the road in  that state was below tha t  proportion. 
The  court declared that the tax was not " imposed upon the 
shares of the individual stockholders, nor upon the prop- 
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erty of the corporation, but  is a tax upon the corporation 
itself, measured by a per centage upon the cash value of a 
certain proportionate part of the shares of its capital stock," 
adding: "The  state may impose taxes upon the corporation 
as an  entity existing under its laws, as well as upon the cap- 
ital stock of the corporation, or its separate corporate prop- 
erty." 

Recurring to the language employed in the constitution 
to convey and restrict in  its exercise the power to tax, i t  
will be seen that " moneys, credits, investments in bonds, 
stocks, joint stock companies or otherwise, are placed upon 
the same basis as ' real and persona,l property,' " when to 
be charged with public burdens. The creditor and in-  
vestor in stocks, &., are to be taxed, the one upon the debts 
due him, the other upon his investments, both according to 
their value; ,and this, without regard to the place where 
the debtor lives, or whether the investments are in the 
stocks of a home or foreign corporation. The  words used 
in the section are applicable to a resident investor or stock- 
holder upon whom the law can operate, but does not seem 
to contemplate one whose domicil is heyoud the limits of 
the state and the reach of coercive legislation. Neitkler does 
any taxable property escape its share of the common bur- 
den, since all the resources of the corporate bod j~  u:~der  tlje 
cotlstitution are within the legislative control, and the stnck- 
holder only gets his portion of what remains for distribu- 
tion. 

When a tax is upon shares and to be paid by the corpo- 
ration, i t  is a tax upon the corporation, and may be exacted 
as such, when in conformity with thr orgar.ic law, a l ~ d  
while it imposes a l ~ k e  the value of all the  shares by wliom- 
soever held, the result is consequential and free frnm ally 

just corup!aii~t. The value of the shares is looked to as a 
measure of the corporate lax, but no right of the 11or1-resi- 
dent stockholder is  iilvaded. Ang. R: Arnes Corp., 5 43 ; 
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rVcKeen v. Nvrth Co., 49 Pa. St., 619; Bank v. State, 9 Yerger, 
(Tent].) 490. This last is the only case we have found 
where the present inquiry is directly met and answered. 

Under a statute assessing lands, &c., and "bank stock 
other than such as may be exempt from taxation as after 
provided for," i t  was declared that the tax was not intended 
to be upon the bank, but upon tile owuers of the stock held 
therein, non-residents as well as resideuts, and the court 
proceeded to say : 

The power to tax non-resident stockholders is denied, and 
we thiuk correctly. From its very nature i t  must be a tax 
in persormm and not ~ ' Y L  rem. * * * T t ~ e n  bank stock is 
not a thing in itself capable of being taxed on account of 
its locality, and any tax imposed upon i t  must be in the 
nature of a tax upon income, and of necessity confined to 
the person of the owner. If he be a non-resident, he is be- 
yond the jurisdlctina of the state and not subject, to her 
laws. 

We there~orc; think that + * tile state bas no power 
to raise a revenue from the stock of non-resldeut owners, 
but this may be done from the stock of resident owuers 
2 llesty on Taxation, at  page 62, section entitled " Shares 
of Stock of Forelgu Corporations " a r ~ d  cases referred to in 
note. 

The  tax ur~der  review is not imposed upon the c o m p a ~ ~ y  
in respect to its stock, upon the value of which as repre- 
senting the residgary value of all the corporate propert,y 
the state may put a tax in the absence of an  exernptioll in the 
charter, but the act separatesall resident shareholders: requir- 
ing them as owuers to list for taxat1011 all such stock as 
they mag have in corporations within and without the 
state. At the same time it directs the cashier and treasurer 
of the different classes of corporate bodies to give in tilestock 
of non-residents " as agent for and in the nam: of the owners " 
respectively end affixes a lien upon the shares, disabling 
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the owners to make any transfer until the tax is paid, and 
further authorizing the company to pay out of dividends de- 
clared in their favor. Acts 1881, ch. 117, $5 26, 27. 

T h e  effect of the statute therefore is to assess a tax upon 
the forelgn-holder's stock, as a distinct a ~ l d  separate form 
of property, listed by means of a forced agency, and the stock 
itself charged with the payment. 

The state acquires jurisdiction for taxmg purposes over 
the property itself or the person of the owner found within 
its limits. All visible property may be taxed wherever i t  is 
found. Credits (and stocks are very analagous) have no 
situs, as such, separate from the owner, and must be taxed 
where he has his domicil. There may be credits, in the 
form of bc~ lds  an? other securities which have a taxable 
situs of their own, when in the hands of an  agent or trustee 
as is decided in Redmond v. Comnzissioners, supra. 

B u t  i t  follows tha t  whether the taxation be put upor) t l ~ e  
corporate property as such, or upon the entire stock, it 
must be ad valorem, and from the valuation must be de- 
ducted such as is eutitled to exemption by virtue of a con- 
tract made with the state and protected by the constitution 
of the United States, since the shifting of the tax from one 
subject to the other cannot be allowed to impair such ex- 
emptions. 

This opirlion has of course no application to, nor is it in- 
tended to embrace banking corporations formed arid ope- 
rating under the act of congress, the shares whereof, held 
as well by non-resident as by resident owners, are by ex- 
press words made subject to the taxing power of the state 
under certain limitations, those of non-residents being re- 
quired to be taxed a t  the place where the banks are located 
and carrying on business, and the tax enforced through 
the corporarions, as is decided in Kyle v. Mayov & Commis- 
sioners, 75 N. C., 445 ; and in Buie v. Commissioners, 79 N. 
C., 267. 
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We are therefore constrained to declare that such a tax 
as  that prescribed in the appeal is not within the contem- 
plation of the clause in the constitution which confers the 
power and directs the rnanner of its exercise, and we there- 
fore affirm the ruling of the court below. Let this be cer- 
tified. 

'No error. Affirmed. 

W. H. RYAB, Trustee, v. B. T. MARTIN and others. 

Corporations- Ejectment-h~idence-Estoppel. 

I. Where a corporation sues, it is necessary for it to prove its char- 
ter and organization, if denied. But where one contracts with 
a corporation or claims title to land under it, the presumption is 
that, as to such party, there is a corporate existence. 

2. A contract with a party, by name implying a corporation, is to 
be taken as evidence of the existence of the corporation as to the 
party contracting with it, rather than an estoppel to disprove 
such fact. 

3. A misnomer of a corporate body, when the parties intended the 
corporation by its proper name, is not material; and it is compe- 
tent to prove its name by proper evidence. 

4. Where, in ejectment, hot$ parties claim under the same person, 
neither can deny the title of such person; and this, although one 
of the parties clainls under a sheriff's deed. 

5.  In such case it is not necessary for the plaintiff to show that the 
defendant has a complete title, but simply that he claims under 
the conlmon source, even though it be through an unregistered 
deed or contract of purchase; and the defendant is a t  liberty to 
show a better title in himself obtained from other sources. 
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6. Proof by the sheriff that  he had an execution ia his hands a t  the 
time of sale is competent when the execution is lost. 

(8tanly v. Rail~ond. 89 N. C., 331; Institute v. ~Vorwood, Busb. Eq., 
55; X ~ r p h y  v. Bnmett, 2 Mur., 251: Loce v. Gates, Ib. ,  363; Gil- 
liarn v. B i d ,  8 Ired., 280 : Johllran v. TTrutfs, l Jones, 228 ; T7zonans 
v. Kelly, Ib. ,  375; Feimsfer v. XcRorie, I b . ,  547: LJfiller v. iMi17er, 
89 N. C., 402. Ices v. Sc~~cycr ,  4 Dev. & Bat., 51, cited and ap- 
proved.) 

EJECTMEYT, tried a t  J u l y  Srm3a1 ' r ~ r m ,  1853, of GUILFORD 
Super ln r  Court, before Graces, J. 

The plaintiff bovght  t h e  land 111 dispute a t  a sheriff 's  
sale ~ ~ n d e r  x j u d ~ i t ~ e n t  arid e x e c u t l ~ n  (obtdinecl in  a su i t  
begun by attwcl~lnent undel, t h e  law as i t  existed prior to 
t h e  C. C. P.) agains t  t he  Deep Rive r  tn in ing c o m p a n y ;  a u d  
with a view to conclude t l ~ e  defendan: irom de11yi11g t h e  
t i t le  of said cornparly, a n d  to obviate the  necessity of show- 
ing ti t le ou t  of tile state t h e  plaintit1 pu t  i n  evidence t,he 
t ranscr ip t  of t h e  record of' a su i t  i n  Rowan superior court ,  
of B. T .  Mart in  (defendant  ill t>liis ease) against  t h e  said 
d ~ r n ~ a l ~ ~ ,  which showed a j u d g m e n t  in  favor of Mart in ,  
a n d  t h e  same  was docketed ill Guilford countj7 a n d  ex-  
ecutions issued idhereon, a n d  re turned.  

T h e  piaintiff the11 proposed to prove by the  sheriff t h a t  h e  
had  a vend, ex. from PLornar~ 011 this Martin judgment ,  which 
was lost, under  which he had made  sale of t h e  lands  sued 
for, subsequent  to t h e  sale of the  plaintiff, arid tha t  Alartin 
was t h e  purchaser. On ol~ject ion,  the court  excluded t h e  
proof, b u t  allowed t h e  sherif l  to s ta te  tha t  h e  sold t h e  land 
a n d  Martin became t h e  purchaser,  to whom 11e executed a 
deed. Defendant excepted.  

T h e  plaintiff then proved t h a t  t h e  l ands  levied on were 
t h e  same  tha t  was sold a n d  conveyed to plaintiff, a n d  t h e  
same  tha t  was described i n  t h e  complaint  a n d  in  the  deed 
of t h e  sheriff to Mart in .  

T h e  plaintiff, on objection, was allowed to prove by w h a t  
30 
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names tie said compaljy was called, twwit, sometimes the  
" D e e p  River t l l inir~g c ~ m p a n y , "  a ~ l d  sometimes the '. Dee11 
River  copper lrlii~iiig company." Defendil~it excepted upon 
the  ground:~that.p:iroj evidence was not ndrnissible for such 
a pcrlpose, ai1d also thaf, t he  ex i s te i i c  of' such company, 

M E R I ~ I M ~ S ,  J. The tlefe~lclant collteudetl, that  i t  did n o t  
appear  by ally proper evlder~ce that  the  Deep River min ing  
company bad any  corporate orgai~ization or capacity to 
hold a n d  have tit!e to land, or o t l ~ e r  property, and tliere- 
fore, the  deeds p u t  I I I  cvidence or] the trial were void. 

I t  is true, that.it must  appear t h a t  there was a corporate 
existence e ~ t h e r  de jure ,  or t ie facto, a t  least. And if the  cor- 
poration itself were suing, i t  would be necessary for i t  to 
prove i ts  charter. and  an organization in  accordar~ce there- 
with,  if these were properly pu t  in issue. B u t  if a person 
entered into  a contract:wlth a body purporting to be a cor- 
poration, or claims to hold property purchased and derives 
title thereto from it, this is ptima facie evidence againt such 
person tha t  :such corporation was i n  existence de fucto a t  
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least, st the t ime of the  contract with or purchase from 
it, and  the  p r e s u ~ n p t i o ~ ~  arises in such case, that  the  exist- 
ence of t,he corporation contiilues a t  the  b r i ~ ~ g i n g  of the  
actior!. 

Accordingly: i t  11;ts been heid in an actiou against the  
maker  of a promissory 11clte executed to a corporati011 as 
payee, i n  its corporate riame, the  protluetiou of' the uote 
duly endorsed to t!\e piailrtif? was sufficient evidence that  
the  corpors t io~l  was du ly  organized a n d  cotnpe1;ent to trans- 
act business. Wii'liwms v. C ; l l t ~ ~ ~ y ,  3 Gray,  215, '120. I t  was 
said in  t ! ~ a t  case, tli::t. " ?.he defe~tc-iants, hy giviiig their notes 
t u  the  corpora t , io~~  in their corporate natne as payees, ad-  
mitted their iegaf exis~erjce a11d c a p e i l y  to n~ i ike  and en- 
force t11e c ~ n t ~ a c t s  declared on ,  so far a t  least, as to render 
proof O I I  t h a t  point unnecessary i n  the opening of the plain- 
tiff's rase." 

S u d  in  Jolles v. C'irlcin,,mt.i 25/pe Foundry Co., 14 Ind . ,  90, 
i t  was so held In  that  vase, the  action was  brought by a 
corporation upon tt. : ~ o t e  executed to i t  i n  itscorporate natne;  
the  deGnclant, in his auswer, insisied tha t  the  plaintiff  llad 
no  lega! capacity to sue, because i t  was not  a corporation. 
T h e  court held, howrvrr,  that tile productjon of the  note 
was suflicient evidence t,o warrant a judg inen t  for tile plain- 
tiff, no  ot , t~er  evide!lce hav ing  beer1 offered. In  tha t  case, it. 
was salcl, " As a general pro[)osit.iol~, it is the law of this  
state, (Intliana,) tha t  a  contract witii a party as  a corpora- 
tion, estops the  party so contracting to deny the e x i s t e l ~ c ~  
of t h e  corporation a't the  t ime it was contracted wit11 as 
such. * * * '* I n  New York, to work such estoppel, 

i t  has been necessary tha t  the  contract should state tha t  the  
party contracted with was a corporation. B u t  this rule  does 
not prevail i n  other states. I t  has not been acted upon in 
this  state. If the style by which a party is contracted with 
is such as is usual in  creating corporations, viz:  naming  an 
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ideality, but, disclosing tha t  of no individual,  a s  is  usual  
in  the  cases of simple partnerships, it' has been treated as 
prima facie, a t  least, indicating a corporate existence. * * * 
B u t  in  this class of cases i t  would seem, after all ,  that the  
courts have proceeded upon a rule of' evidence ra ther  than  
the strict doctrine of estoppel. They have treated the con- 
tract with a party by narne implying a corpor:ltion, really 
as evidence of existence of a corporat,ian! more tliau a n  es- 
toppel to disprove such f ct." 

Tllis seetns to us a just aud reasonable expc)s i t io~~,of  t h e  
rule of litw applicable i n  suc.11 cases. I t  is tlot to be pre- 
sumed that  a party will cotitritct a11rl deal with a nouentity. 
It will bc- presumed to the  contrary as to h i m ,  tha t  he did 
not. Sita,dy v. Ruilroad, 89 N. C., 331. Mor. on Pr. Corp., 
Q S  136, 138. 

T h e  ol)jection that  tile corporatio:l in quest,ion was sorne- 
times called the  " Deep River  m i n i t ~ g  co.," and  likewise, 
" Deep River eopper min ing  co.," and other like names, is 
not well founded. A corporate name is essential, hu t  t h e  
iuaclvertent or mistaken use of the uame, is ordinarily n ~ t  
material, if the  parties really intended the corporation by 
its proper natne. If t h e  name is expressed i l l  t.he written 
inst,rumsnt, so that the  real r~a tne  can be ascertained from it,, 
this is sufficient; but  if necessary, otber evidence may be 
produced to establish what corporation was intended. A n d  
the same rule applies to devises and  bequest,^ to corpora- 
tions A misnomer of a corporation has the  satne legal 
ei3'ect.a~ a misnomer of a n  individual. Deaf & Dumb Inst. 
v. Norwood, Bus. Eq., 6 5 ;  Mor. on Pr. Corp., $5 181, and  cases 
there ciled. 

T h e  defenda~i t  likewise ~nsis ted that,  admit t ing the  deep 
river min ing  company was the  source of title common to 
t l ~ e  plaintiff and defendant, and  was capable of holding a n d  
having title to the  l a r d  in  question, the  sheriff's deed to the  
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defendant put in evidence, could not so operate as to estop 
the latter from denying the title of the company, and thus  
relieve the plaintiff from the burden of showing title out of 
the state, because, the evidence offered in respect to such 
deed was mainly parole, aud not the deed itself. 

I t  is a well established rule of law, that when both t t ~ e  
plaintiff and defendant claim the property in controversy 
under the same person, neither of them can deny the right 
or title of the person under whom they so claim ; and as 
between themselves, the one having the elder has the bet- 

I 
ter title and must prevail. The corlclusion thus established 
between the parties is not strictly and technically an estop- 
pel, but it is in the nature of and has the practical force and 
effect of an estoppel. This rule c,f law is founded in justice 
and convenience, and its purpose is to prevent the necessity 
on the part of the plaintiff in cases like this, of proving title 
nut of the state, and a good title in the person under whom 
he claims, when the opposing party claims the same prop- 
erty under the same persou. If the defendant has the same 
source of title as the plaintiff, and no other, wherefore need 
the plaintiff go beyond that as to the defendant? 

Such an inquiry would be idle. I t  is plain that no injus- 
tice in such case could be done the defendant; and if the 
rule were otherwise, it might and would in many cases put  
the plaintiff to great inconvenience and much needless ex- 
pense This court has recognized and upheld the rule in  
many cases. Murphy v. Barnett. 2 Murph.,  251 ; lves v. Saw- 
yer, 4 D. & B., 51 ; Love v. Gates, Id., 363, Giltiam v. Bird, 8 
Ire., 280 ; Johnson v. Watts, 1 Jones, 228 ; Thomas v. Kelly, Id., 
375 ; Feirnster v. McRorie, Id., 547. 

I t  is not necessary to show that the defendant has a com- 
plete title to the land;  if there is no title paramount to it, 
i t  is sufficient to show that under a valid contract he claims 
to hold and has possession of the property under the com- 

mon source. If the defendant has a bond for title, or other 
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contract of purcllase, or an  unrepstered deed for the land, 
and 1s in  possession thereof, this w ~ l l  be sufficient evidence 
of a ~ ' I ~ I L u  u ~ i d e r  the comrnon source. I t  will be presumed 
that Ile clalrns under  such coutrnct. T h e  puruose is  to 
show tha t  he claims the property uncier ' h e  conln~on 
source-that he admits 111s relatiou to i t  and  c l a m s  under 
i t ,  wt t 'oou~ regard to the  suffitiency or per.fec%ness of the  
title. 

I n  Gzlllan~ v Bond, szrprn , t l ip tid'end.~t:r ( la im~;!  i)v virtue 
of ;a sirer~tf'i d ~ t l ,  I jni  i t  dic! not  d p i  tLnr t11:it h e  cv1.r took 
1 l e d  1 i t  \ I  I t i I h n t  P S  ilp c~!~ii11!e3 
by vix tut' of sucaii put~':liaw an t i  t l + ~ ~ ~ l ,  tli15 c .~)ur t  held ~ ! i a t  h e  
n.as e s t o p p d  to ileny tile Lct?ltnc)il sourzt: of title 

Nor I; tiic i,~er tirat t l l r  cfefei)davt iii tLls case c!;:i,:~~ u i ~ d e r  
EL s h e ~ i f l ' s  tlecd, a ~ a l i r r  okgect io~l  tc thc app!ic,tl~~rli of tlle 
rule me~~iiol!eti  st,ove. I t  was so exl5ressly dwideti i u  the  
l ike case of F~irnster. v. LllcRo,ir, S Z L ~ Y U .  

But  while the  deiailddnr 1- tl:us C V L I C I ~ I C ~ ~ I ~  ,is LO i l l c ~  corn- 
moll seurce of title, he m-iy s l l f ~ w  :t better title in I~inlself  
obta~neci from other source? t h t r i l  tha t  of the persoa under  
fihoru h e  so claim%. 

T h e  objectiou to the  cr3~nljete1:cy of tile eo~ilence uf t h e  
s l ~ e ~ i f f  in  respect to the  sale, the  fact tha t  he had ti vendi- 
t i o , ~ i  e l t p o r m  in his hands at  t h e  t ~ m e  of tlre sale, i t  appear- 
irig tha t   he ven, e.c. was lost, cannot be iustained. JIiUer v. 
Jliller, S9 N. C., 403, and cases there cited. Cotvles v. Har- 
d i r ~ ,  m i t e  23 1. 

Nor is the  objectio~l t o  the evidence of the  s l ~ e r ~ f f  in re- 
spect to the  deed of defendant a valid one. T h e  purpose of 
introtluclng ihe deed was not to show title, but that the  
defendant in  possession of the  land claimed i t  under  the 
same party that  the  plaintiff claimed under .  

No error.  Affirmed. 
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H. J. C. CHAMBERS, Adm'r, v. WESTERN NORTH CARO- 

LIKA RAILROAD COXPAXY. 

~Vegligence- Rai l~oads-  Damages. 

A servant cannot recover damages of the employer for an injury 
resulting from the alleged negligence of the latter, when the ser- 
vant's want of ordinary care contributes to the injury, or where 
by the exercise of such care he might have avoided the injury. 
The facts of tbis case show that the brakeman, the plaintiff's 
intestate, was guilty of contributory negIigtnce in attempting to 
bpard the train while in motion. 

(Pawner v. Buil~vcicl, 85 N. C., 564. cited and approved.) 

CIVIL .hcr~ox tried a t  Spritlg Term,  1884, of IREDE~L 
Superiiar Court, before Shipp, J. 

--1 1 Ilc tic(,iou is brought to recsver damages for t~llegect neg- 
!igence on the pari  of defe!~d:tilt i n  causiug tile death of 
Otho Ctlnra~Ger* ( t he  i ~ ~ t e s t a t e  of piaint.iff) who was a brake- 
luan i n  the service of the  conlpaily. 

T h e  plaintiff introtiuced one Horaii w h o  testified tha t  on 
the night  of t,he accident he was a braliernnn on dsfer~tiant's 
trail1 ;  hat t,he traiu ran i r ~ b  Newtol;, a di.pot on the road, 
and then backed out to the  main l ine u t  the  '' Y "  about 
midn igh t  and  ivas going west; the int,estat)e was also a 
brakeman on same train, whose duty i t  was to open and 
close the  switch, when the train backed o u t ;  the  night was 
dark ,  a n d  i t  had been ra ining aud t,lle ground was m u d d y ;  
the  intestate left the trait), as i t  backed out,  to adjust the  
switch,  and  the witness remained on the traizl; i t  was run-  
n i n g  a t  the  rate of four or five miles a n  hour when the  wit- 
ness saw the  deceased about twenty feet east of the  switch 
with n lantern in  his hand ; he saw him approach tLe train 
and then saw the lantern suddenly go o u t ;  the  a larm sig- 
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r a l  was immediately given and the train stopped in  about 
the length of four cars. 

The  witness further testified that h e  went back and found 
the deceased in the ditch by the track, with one leg badly 
crushed-it was about the spot where he saw deceased be- 
fore this. The  deseased said that as the cars were passing 
he  tried to get on, and his foot slipped and he fell. I t  was 
admitted that deceased died of his wound, and that plain- 
tiff was his administrator. 

I n  answer to plaintiff's question, " When ought deceased 
to have gotten on the train ?" he said, he ought to have 
gone to the car before i t  started, and he further testified 
that the rules of the company, which were known to tbe 
deceased, required him to come back to and get on the 
train before i t  started. Witness said i t  was his (the de- 
ceased's) duty, after he boarded the train to give his signal 
with his lantern to the engineer to start ; that the engineer 
should not start until the switchman gave the signal. The  
deceased did not come back to the train before i t  started ; 
train always starts a t  switch when switchman gives signal. 

Another wituess of plaintiff testified that he understood 
the rule to be that the switchman after closi~lg the switch 
should walk down to the train and get on and report to t he  
conductor, and that the conductor would give the signal to 
start. 

The  defendant's witnesses all concurred that the rule re- 
quired the switchman to get on the train after the switch 
was closed, and before the train began to move. 

The fireman of the engine testified that as the train 
backed out the deceased was at  the switch, and asked wit- 
ness for a chew of tobacco ; that whet] the train stopped in  
the switch the deceased instead of going back to the train, 
remained at  the switch and gave the signal witb his lan- 
tern to advance, and called to the engineer to hurry up  ; 
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that as  the train passed out by deceased, the witness gave 
the deceased the tobacco at the switch, and did not see h im 
any more until the train was stopped. Conover depot, all 
the witnesses testified, was in 250 yards of the switch, and 
that the train always stopped there after leaving the switch, 
and did so that night-it was a regular station. 

A witness of defendant testified that deceased said just 
after he was injured, " I tried to catch to the two iron rods 
and missed one and the motion of the train turned me un- 
der the cars." 

The  conductor of the train was asked by plaintiff, if he  
was in  supreme command of the train, and he answered, 
"yes ;  " but the engineer was equally responsible in  the 
running of the train, and in this respect had control of all 
except the conductor. 

On his examination by defendant, the conductor testified 
that  his duties were 

" To look after the passengers, take up  tickets, see that  
train kept on time, that  lamps and signals were in order, 
that  he was subject while running to the orders of the train 
dispatcher, superintendent and president ; that he  had no 
r ight  to employ hands or discharge them, that he could 
suspend them temporarily and report to the superintendent, 
who had the power to discharge them or not; that he had 
no power to purchase materials, that when he reached the 
terminus of the road he left the train and had no further 
control of the cars, that he and the engineer were equally 
responsible for the correct running of the train." The con- 
ductor's character was admitted to be good. 

There was evidence tending to show that the intestate was 
thirty-nine years old and healthy, and his wages $15.00 per 
month, and good character for industry. 

When the evidence closed His Honor intimated an  opin- 
ion that upon the whole case the plaintiff was not entitled 
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to recover, and said he  would so instruct the  jury. Where- 
.upon the plaintiff took a rlon suit  a n d  appealed. 

No counsel for plaintiff. 
Jfessrs. D. Sclzenck and Reade, Busbee & Busbee, for defend- 

ant.  

ASHE, J. The  ir~teState of the daint i f f  was a switchman 
on the JTTestern North Carolina railroad, and i t  was his busi- 
ness, w l ~ e n  the train ran back from Newton down to the  
" Y "  into the regular track, to change the switch so tha t  
the  train might proceed in its regular course. 

The  train,  a t  the tlrne the plaintiff's intestate was injured 
was running west a n d  the switch where the  accident hap-  
peiled was about 250 j a r d s  east of Conovrr station, which 
was a regular st,ntlon. 

T h e  mitnessrs for t h e  plaintiff disagreed as to whose du ty  
i t  was to  give the signal to the train to move on after cloe- 
i n g  t h e  switch, b3 t  a11 the witnesses for the defendant eon- 
curred tha t  the  rule reqilired the switchrnar~ to get on the  
train after the  switch was closed and before i t  began to 
move. T h e  trail1 l!er,essari~y must have stopped after pass- 
ing  through a switch like that ,  where i t  had to back down 
the main track ttud then change its course. I t  was a t  th is  
point, accord ng  to the  evidence, ~t was the  duty of the  de- 
ceased to have got on the cars-the witnesses concurring 
tha t  it was the rule of the  company after the  switch was 
closed for the switchman to go down the road and get 
on the ears while they were station:~ry, and as a servant of 
the  company i t  was his duty to obey its rules. Pierce on 
Railroads, 378, r ~ o t e  3. 

But  the  Zeceased violated this rule, for after he  had closed 
the  switch, and the cars had backed down t h e  main track 
to where they stopped for retrograde tnovement, the de- 
ceased, i r~stead of going down to where they had stopped, in 
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compliance with the  rules of the company, remained near 
the  switch, aud waived his lantern for tile engineer to ad-  
vance, and  we must infer that  the train was delayed longer 
t l ~ a r ~  usua! a t  the switch before reversing its course, for the 
switchrnal~,  while waiving his lantern f ~ r  the  train to ad- 
vance, called out  to t,he engineer to " hur ry  up," as if there 
was some delay of which he was impatient. 

AS the  t ra in  passed him he attempted to get aboard. 
T h e  night, was dnrk a ~ r d  t i l e  groz~ild m u d d t ~ ,  a.nd althougli the 
train is said to have been riu:r~ing ~t the speed of oniy four 
or five miles ail hour,  yet it was moving a t  a rate suffi- 
ciently fast, as tile drwasetl said !o one  witr~ess, to tb row 
h im around ur~t ler  the cars on  liis missing t~ <*atch one of 
t h e  iron rods. 

\V!la~ mas this but  gross rleglect on th? par.'; of the de- 
ceased '? If he  had gone hack to ti:? train when ib stopped 
n e a r  the sx-itch, or hari walke,d u p  t8c) Conover st:itioii, 
where the  train always stopprd a n d  did stop that  night ,  he 
could have reached i t  by walking a t  au  ordinary pace, and 
could have got  alboard while is w m  motior:iess. 

There  was lio danger of  1:ia being left, aud no necessity 
for h i m  to take any risk. 

When there are  live modes iei't to a pari;y for performing 
his d u t y ,  one of which is safe and another exposes h i m  to 
danger ,  and  h e  takes t h e  latter. as w matter of choice, he  
m n n o t  cornplain if he ssstains an  i n j u r , ~ .  Pierce on Rail .  
roads, 378, note 2. I n  doing so he contributes to the in- 
jury,  and  is the  proximate cause thereof. " T h e  servant 
cannot recover, if his own wact  of ordit,ary care has con- 
tributed to the  injury,  or when, l)y the  exercise of ordinary 
care, he might  have avoided it." * * His negligence 
may consist in a reckless exposure of himself, as in an  at- 
tempt  to get on a trait] when runn ing  a t  a speed which 
makes the  a t tempt  dangerous. Pierce on Railroads, 737, 
and the numerous cases there cited in  support  of the  posi- 
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tion. The rule under this head is that the plaintiff can- 
not recover damages, if the injury could have been avoided 
by the exercise of ordinary or reasonable care on his part. 

I t  makes no difference if the injury was caused partly by 
the negligence of the defendant, if with ordinary care i t  
conld have been avoided by the plaintiff. I n  Btbtterjield v. 
Forrester,ll East., 66, which is a leading case, i t  was held that, 
"although A has been injured by B's negligence, A may 
not n~airltain an action against B for the damages, if A 
could have avoided receiving the injury by the exercise of 
ordinary care on his part." 

And again in Robinson v. Cone, 22 Vt., 213, i t  was de- 
clared that in order to sustain an action for negligence of 
the defendant, whereby the plaintiff is alleged to have sus- 
tained an injury, i t  must appear that the injury did not oc- 
cur from any want of ordinary care on the part of the 
plaintiff in whole or in part. Upon same point is Farmer 
v. Railroad, 88 N. C., 564. 

I n  this case i t  is too manifest that the plaintiff's intestate 
came to his death by his own reckless act in attempting to 
board the train while in motion, which he could have 
avoided by the exercise of the ordinary care which is usu- 
ally employed by men of common prudence. 

The plaintiff is, therefore, not entitled to recover i n  this 
action, and the judgment of the superior court is affirmed. 

No error. Affirmed. 
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S. C .  WALL v. WILLlAMS & ROBBINS, Ex'rs. 

Cbnfract- Twt - Issues-Severance of t.r.ees. 

1. The plaintiff sues an executor for con~pensation for services ren- 
dered his testator during the latter part of his life, upon a n  al- 
leged promifie made by the testator. The defendant sets up, by 
way of counter-claim, a contract of lease between the testator 
and the plaintiff, under which the plaintiff entered upon the land, 
and in which it was agreed that the latter should hare the farm 
for five years upon his furnishing a support to the testator and 
his wife; and further alleges that plaintiff has cut down the tim- 
ber on the premises and sold the same for a considerable sum 
and appropriated it to his own use. The plaintiff, in his replica- 
tion, denies the counter-claim and his liability as alleged ; HPM, 
error to refuse to submit a n  issue to the jury (tendered by defend- 
ant), as to whether, during the life time of the testator, the plaiu- 
tiff cut and appropriated the timber, as alleged, and the value 
of the same; and also the facts involved to the alleged counter- 
claim. 

2. Held fzrrthe~, The separation of the trees from the land con- 
verted them into personal property, but the title to them at  once 
vested in the owner of the land. 

3. Where personal property is tortiously taken and sold, the owner 
may waive the tort, aErni the sale, and recover upon a count for 
money had and received to hi5 use. 

(Bwizett v: Thomnpson, 6 Jones. 210; Potter v. 1Mnc77~, 74 N. C., 36, 
cited and approved.) 

CIVIL ACTION tried a t  J u l y  Special Term,  1884, of RAS- 
DOLPH Superior Court, before Graves, ,J. 

Verdict and  j u d g m e l t  for plaintiif, appeal by defendants. 

Mess~s. Scolt &. Caldwell, for plaintiff. 
Mr. M. S. Robins, for defendauts. 

SMITH, C. J. T h e  plaintiff 's complaint  demands com- 
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pensation for services reudered to the  testator of the  de- 
fendants, a diseased and aged man of eighty years, during 
the  latter part  of his life and subseqnent to the  deatll of 
his wife, for which he and the guardian, into whose hands 
he had been committed, p r o m i w l  to pay. 

T h e  defeudants, besides denying their testator's ]lability, 
set u p  i n  d e f ~ n c e  a covenant of' iease entered into between 
him and  the plali~t:iT, n h:ch tiley relied on as excluding 
a n y  such charge and tr~r~iilshiug m:iter:al for a counter. 
d n l w  ln conntction with tiit: facts alleged 

Tile leasp is made part, of the dniwer and is In these 
words : 

I, Daniel \ V i l ! i a ~ ~ s ,  of said county, agree with S W. Illwli 
to lease his farm t,o said Wall five years, arid he is to fur-  
nish h i m  and his wife plenty for to support them aud f u r -  
nish them witl: fire wood in tlleir yard : Xow the said 
Wall is to have possession on tile 1st day of October, 1879, 
a n d  to have all 11e call make after we get our  support. I, 
Daniel Wiiiiams, agree to keep what p r ~ v i s i o ~ l s  I have 011 

hand on the 1st day of October, 1859, to support myself 
and  wife, auc! stock, and a t  the eud of five years, the  said 
Wall is to furnish the  same amount  or leave tha t  muc!i 
with us ; the said Williams is to keep one cow and calf, one 
or two hogs, &c. The above a g r e e u ~ e n t  is to be in full force 
the  1st day of October, 1879. 

Signed in the presence of B. Milligan, and left i n  his 
possession May 9th,  1879. Witness our  bands and seals. 

DAMEL WILLIAMS, [Seal.] 
S. W. WALL, [Seal.] 

Witness : BEXJ. MILLIGA?;. 
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The  answer further states that the plaintiff was let into 
possession t f the farm in the fall of 1879 or in December 
of that year, and has been occupying i t  under the contract 
since : 

That  the testator's wife Rachael died in January there- 
after and her husband surviving lived u n t ~ l  June,  1882: 

'l'hat the plaintiff has not only appropriated the rents 
and profits of the land to his own use, but claims a right to 
do so during the full tertr~ of five years, and has cut, hauled 
away, sold aud converted to his own use, timber growing 
upon the premises of the value of five hundred dollars or 
more ; and, that  he has never accounted tor any portion of 
the rents ar:d profits, nor for the timber cut and disposed 
of, nor for the value of the provisioris that passed into his 
hands when he entered into possession, and which he was 
to replace when the lease expired. 

The  plaintiff's replication denies the counter-claim or hip 
liability upon any  of the matters set out in the ansRer. 

Tile p l a i~ t~ i f f  tendered the following issues to be sub- 
mitted to the jury : 

1. Did the plaintiff render the services claimed in the 
complaint? 

2. Were such services rendered a t  the request of the tes 
tator or of any  one authorized to make such request? 

3. What was the value of such services? 
Without objecting to these, the defendants offered others 

also to be submitted, to-wit : 
1. Did the plaintiff a t  the time he took charge of the tes- 

tator enter into the contract set up  in the answer with the 
understanding that the rents and profits erribr&ed i n  the 
contract should compensate him for what he silould do for 
the testator and his wife? 

2. What was the rental value of the l and?  
3. Did the plaintiff cut and appropriate to his owniuse, 

during the testator's life timber growing on the l and?  
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4. If so, what was the  value of the  t imber so cut  a n d  ap- 
plied to plaintiff's use? 

5 .  Was a n y  property of the  testator taken possessjon of 
by the plaintiff when he  entered upon the land, for which 
h e  was to account under  the  contract, and has not accounted? 

6. What  was the value of the property so taken a n d  
used ? 

These six issues, on plaintiff's objection, were ruled out,  
a n d  only the  three first submitted to the  jury, in all of 
which the findings were in  favor of the  plaintiff, a n d  h e  
had judgment,  from wl~ici: the  defendants appeal. 

T h e  first and  second of the  rejected issues were properly 
refused as involving a p r o 1  atlditioil to or explanation of 
the  terms of a written contract, which is wholly inadmis- 
si ble. 

T h e  fifth and  s ixth  issues encounter the same objection, 
in  thnt,  they embrace matters specially provided for in  the  
covenant, and  for which the plaintiff was to account a t  the  
expiration of his term. 

T h e  third and  fourth issues, if found in  the affirmative, 
d o  show a counter-claim which the defendants have a r igh t  
to use in  reduction of piailitiff's demand.  

T h e  defendants allege i n  their answer a severance of trees 
from the land a n d  a sale and conversior~ of them to t h e  
plaintiff's own use, which we take-to be the  inquiry which 
the  court refused to make of the  jury,  contained in  the  re- 
jected issue. 

The  separation of the  trees converted them iuto persoual 
property, and  the title to them a t  once vested i n  the  owner 
of the inheritance. 

This,  as remarked by the late Chief Justice i n  Burnett v. 
Thompson, 6 Jones, 210, if there be tenant for years o r  for 
life, and a s t racger  cuts down a tree, the  particular t enan t  
m a y  bring trespass and  recover damages for breaking his 
close, treading down his grass and the like. But  the  re- 
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mainderman  or  reversioner in  fee i s  entitled to the tree, a n d  if 
i t  be converted m a y  b r ing  trover hnd recover i ts  value. 
T h e  reason is t h e  tree constitutes a p'art of the  land ; i t s  
severance was waste which is a n  in ju ry  to t h e  inher i tance  ; 
consequently the  par ty  in  whom is vested the  first estate of 
inher i tance ,  whether in  fee s imple  or  fee tail, (for it m a y  
last always) is entitled to the  tree a s  well after ~t is severed 
a s  before, his  r igh t  of property not being lost by t h e  wrong- 
ful ac t  of severance by which ~t is converted in to  a personal 
chattel. S u c l ~  r emainderman  o r  reversioner has  his elec- 
tion e i ther  to brillg trover for the  value  of t h e  t lee after  i t  
i s  cut ,  o r  arl action on t h e  case, i n  the  na tu re  of waste, i n  
which,  besides the  value of' t h e  tree considered a s  t imber ,  
h e  m a y  recovpr damages  for a n  i n j u r ~ r  to t h e  inher i tance ,  
w l ~ i c t ~  is consequent 11pon t h e  destruction of t h e  tree. 

So i n  P o t t e r  v. Muclre, 74 N. C., 35, where t h e  husband  of 
one  entitled t h  an estate in dower i n  the  descended lands  of 
a former husband,  cut  down t imber  a n d  bui l t  from t h e  m a -  
terial a canoe which t h e  reversioners obtiiined Iioasession of 
u r ~ d e r  i lnantl~orizetl  proceedings, a n d  tljereulmn the  p l a i ~ i -  
tiffs brought  their  action agains t  .tile reversioners. Deliv- 
er ing the  opinion K o n > r a ~ ,  J . ,  s ays :  T h e  plaintiff' had a 
r igh t  to cut  trees for tile necessary repair  of the  farm bu i ld -  
ings,  b u t  none to c u t  trees for bui ld ing a boat to be used for 
f i s h i ~ ~ g .  When the  trees were felled, the property ilz them 
vefited at once in  t h e  'reve?.sioners, who could have  rnaiutained 
trover,  or  by o u r  s ta tu te ,  replevin, anti could have recov- 
ered for so much as  the  plaintiff could not  show tha t  h e  
had applied to w lawful purpose, such a s  t h e  repair  of t h e  
b u i l t i i ~ ~ g s ,  &c. These propositions were resolved it1 Bowles 
cuse, 11 Re[ , . ,  79, :tnd have  been recognized as law eve r  
since. 

I t  1s ey ually well settled tha t  where t h e  personal prop- 
er ty  of a~rot l ler  1s tortiously taken and sold, t h e  owner  m a y  
waive t h e  tort, affirm t h e  sale, a n d  recover the  lnoueys re- 

31 
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ceived from the wrong-doers, as moneys received to the 
plaintiff's use. 

When the defendai~t  has tortiously taken the plaintiff's 
property and sold it,, or being lawfully possessed of it ,  has 
wrongfully sold it, the owner may ordinarily waive the  tort 
and recuver the proceeds of sale under this count, (for money 
had and  received to the plaint,iff's use). 2 Greenl. Evi . ,  
g 120. 

T h e  same proposition is announced by another author in 
these words: Although i t  is not in all cases, where a party 
has converted the goods of' another- to his own use, that the 
tort may be waived and the transaction chauged into n con- 
tract for goods sold and delivered, yet if the goods be con- 
verted into money, the plaintif may waive the tort and re- 
cover the money. 1 Steph., 3. P., 286; 1 Wait. A. & D., 
405,407 ; HallocL v. Mixer, 16 Cal., 574. 

But we are not entirely satisfied that  the service rendered 
and at,tent.ion bestowed up011 the testator, during the period 
he survived his wife, are not comprehended ill the plain- 
tiff's undertaking " to furnish him and his wife plenty for 
to support them " during the lease if they so long live ; and 
if so, the promise to pay would be without consideration. 
The  performance of a legal duty cannot be a corlsideration 
for a promise to perform that duty, as the promise dnes not 
add to the existing obligation. 

Are unt the service and attention inc.ident to their being 
supported, though in the present case they were far more 
onerous than perl~aps ever contemplated by either part,y. 
Would a totw l neglect of their :nost common wants when 
living on t,he sa tne farm be consistent with tbei r agreement 
for a support to he afforded by the plaintiff? I s  the word 
to be co~~s t rued  as restricting the contract to the furuishing 
of food merely, and fuel for cooking and warrnttl ? 

Is it to bt! taken as the exi)rei2ed intent of the parties 
tllat t . l~e plai~ltiff should have the use of the premises for 
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five years, as under the lease he is clearly eutitled, with no 
obligation assumed beyond the supply of food and fuel to 
the aged husband and his wife? These obnoxious consid- 
erations embarrass us in giving so limited a meaning to the 
word as to let i11 a claim to any, the  smallest, service to be 
rendered. 

But  we forbear to express a n y  d e c ~ s ~ v e  opinion upon the 
point, as i t  is not l,rceLs,iry i n  pabsing ul)oil the exceptions 
brought up  by the aplwal. 

For the error ;~:o~nited out  1x1 rtfusicg to  submit to the 
jury the !acts iilvolveci ~n the alleged counter-cla~m, there 
must be a new trlal. To t h e  eud that a ueriire de v~ovo be 
awarded, let t l ~ i s  be certified. 

Error. Venire  de i t o ~ o .  

P. H. SPILLMAN V. AUGUSTUS WILLIAMS and  others. 

Service of process by  puhl1crrtioll-Attachment-,Judgment. 

I .  Service of process by publication muet be made in strict com- 
pliance with t h e  statutory requirements: but a mere irregularity 
in the  steps preliminary t o  publication will not affect t h e  validity 
of a judgment obtained upon such service, while i t  is sufficient 
ground for  a n  application t o  set the  judgment aside. 

2. I n  at tachment  proceedings, the  insufficiency of a n  affidavit does 
no t  render the  whole proceeding void. it makes the judgmenf; 
irregular only, not  liable t o  be in~peacfied collaterally. 

( l i l l i a i n s  v. ~rood7~oz~se, 3 Dev., 257; W h t e  v. A l b ~ ~ t s o n ,  Jb., 241 ; 
Jenninys v. Statfo~d,  1 Ired., 404; ~Stallings v. Gulley, 3 Jones, 
344; Armstrong v. Harshnu, 1 Dev., 187: Burke v. ETZiott, 4 Ired., 
35.5; Heruey v. E ~ h n u n d s ,  68 N. C.,  243; iMcKee v. Angel, 90 N. 
CT, 60; Haines v. Dalton. 3 Dev., 91; Jones v. Judkirzs, 4 Dev. & 
Bat.,  454; Carroll v. lVcGee, 3 Ired., 13; iWcElrath v. Butler, 7 
Ired., 398; Ludwick v. Pair, 7 Ired., 422; Hooks v. Moses, 8 Ired., 
88; Hiatt v. Simpson, 13 l red. ,  72; Grier v. Rhyne, 67 N. C., 338, 
cited and  approved ) 



484 I N  THE SUPREME COURT. 

EJECTMEST, tried a t  Fall Term, 1883, of YADKIN Supe- 
rior Court, before Shipp, J. 

This action was brought to recover the land described in 
the complaint. The  defendants claimed title thereto as 
hereinafter indicated. 

On the 26tt1 day of March, 1873, C. W. Williams brought 
his action before a justice of the peace in Padkin  county 
against the plaintiff to recover the sum of $125.35. The  
summons in  that  action was made returnable on the 28th 
day of April, 1873. 011 the same day it was issued the 
sheriff made this return thereon : " Defendant not to be 
found in Yadkin county-said to be in the state of Iowa." 

On the same day, the justice of the peace, upon applica- 
tion and an affidavit,-the material parts of which are as  
follows : " first, that the defendant, P. H. Spillman, is in-  
debted to the plaintiff in the sum of $125.35, or thereabouts, 
which sum is due by note; and secondly, that defendant 
is not a r e~ iden t  of. this state,"-granted a warrant of at- 
tachment in that behalf', returnable before hirn on the 28th 
day of April, 1873. This warrant was levied upon the latld 
of the plaintig in this action. 

No order of publication of the sumyons,  or notice thereof, 
or notice of the warrant of attacl~rnent appears, otherwise 
than is stated below. 

On the 28th day of April, 1873, the justice of the peace 
gave judgment, the material parts of which are i l l  these 
words: " Sr~mruons returned Marc11 'Xth, 1873. Case cijnle 
on for trial: defendaut not found: said to be in the state of 
Iowa:  it is adjudged that plaintiff have judgment by de- 
fault for the sum of one hundred and fifteen dollars princi- 
pal money: interest twelve dollars and seven cents with 
costs of this action. 

April 28th, 1873. H. B. BROWN, J. P." 
" Plaintiff prays an  attachment, which is granted; due 

adverlisement being made for 30 days. Defendant fail,. to ap- 
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SPILLMAN v. WILLIAMS. - 

pear and answer according to law. Judgment final granted 
and property condemned to use of plaintiff. 

April 28th, 1873. H. B. BROWN, J. P." 
The  justice of the peace certified his judgment and the at- 

tachment proceedings to the superior court, June  3,2873, and 
the judgment was there docketed. Thereupon, the clerk of 
that court issued an  execution, commanding the sheriff of 
Yadkin county, " of the goods and chattels, lands and tene- 
ments of P. H. Spillman, if to be found in your county, you 
cause to be made the sum of one hundred and twenty-seven 
dollars and seven cents; one huudred and fifteen dollars is 
principal money, besides the further sum of two dollars and 
sixty cents costs in said suit expended, whereof the said de- 
fendant is liable as appears to us of record in the suit of 
C. W. Williams against P. H. Spillman in  justices's court 
before H. B. Brown, Esq., and transferred to the judgment 
docket of this court on the 3d day of June. 1873." 

The  sheriff made return of this execution to the effect 
that he had levied the same on 62 acres of land;  that he 
had sold the same, and C. W. Williams, the plaintiff in the 
execution, became the purchaser a t  the price of $105, which 
sum was ~ p p l i e d  to payment of costs, and to part payment 
of the judgment, and a deed was made by the sheriff to the 
purchaser. 

I t  appeared in  evidence on the trial, in this action, that  
the plaintiff had at  the time of the trial, been absent from 
this state ever since before 1873. I t  did not appear that  
any publication of notice of the summons or the warrant 
of attachment, granted by the justice of the peace, was ever 
made, except as stated by him in his order touching the 
warrant of attachment made next after his judgment for 
the debt. 

I t  likewise appeared that C. W. Williams died intestate 
in  March of 1876, and the defendants, except the defendant, 
Augustus Williams, are his heirs a t  law, and as such, they 
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made application to the proper court and the land in ques- 
tion was sold for partition ; a t  that  sale the defendant, Au-  
gustus Williams, became the purchaser, and he paid a part 
of the purchase money. 

The  plaintiff insisted that the judgment given by the 
justice of the peace and the warrant of attachment and the 
sale of the land under and in  pursuance of the same, were 
absolutely void, and passed no title to the land to the de- 
fendants as such heirs-at-law. 

The  defendants on the contrary, insisted that the judg- 
ment, the attachment proceedings and the sale of the land 
under them, were in all respects valid and passed. the title 
to the land to the defendants, heirs-at-law ; and a t  all events, 
the judgment, attachment and other proceedings were a t  
most only irregular and not void, and therefore could not be 
attacked collaterally in this action. 

The  court held that the judgment and the other pro- 
ceedings in connection with and following it, were void 
and of no effect. Thk defendants excepted. 

There was a verdict and judgment for the plaintiff and 
the  defendant,^ appealed to this court. 

Messrs. Furches and Williamson, for plaintiff. 
Messrs. Clement & Gaither, for defendants. 

MERRIMON, J., after stating the case. Although a judg- 
ment  be irregular or erroneous, get, if the court granting i t  
had jurisdiction of the parties to, and the subject matter 
of the action in  which it was granted, i t  is not void, and it 
cannot be attacked collaterally for such irregularity or er- 
ror. If i t  be irregular, that is, if i t  be granted contrary to 
tbe course of the court, i t  may be set aside, or corrected up -  
on application of the party aggrieved in the action in 
which i t  was granted, by motion or other proper proceed- 
ing. If i t  be erroneous, that is, if i t  be granted upon aa 
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erroneous view of the law applicable to the case i n  some 
material respect, the court granting i t  may, in  apt time, 
correct its own error of law;  or i t  may be corrected in an  
appellate court. Williams v. Woodhouse, 3 Dev., 257 ; White 
v. Albertson, Id., 241 ; Jennings v. Stafford, 1 Ired., 404 ; Stal- 
lhgs  v. Gulley, 3 Jones, 344. 

And in  courts of record of general jurisdiction, where the 
eourt assumes jurisdiction, there arises a presumption in  its 
favor, nothing appearing in the record to the contrary. 
This  presumption may, however, be rebutted by a proper 
proceeding in  the action. Bu t  no presumption in favor of 
the validity of a judgment can be allowed i n  opposition to 
a material statement or fact mentioned in  the record, that 
tends to show the absence or want of jurisdiction. 

But, if the ccjurt shall undertake to grant a judgment in 
an action where i t  has not jurisdiction of the parties to, 
and the subject matter of the action, and this appears upon 
the record by its terms, or by necessary implication, what 
purports to be, and has the semblance of, a judgment will 
be void and have no effect, and i t  may be disregarded and 
treated as  a nullity everywhere and under ali circumstauces, 
because such act of the court would be corarn non judice. 
If,  for example, the defendant in an action had not been 
served with a summons, or had no notice to defend his 
right, and he did not appear in person or by attorney, and 
this appears in the record, any  entry of what might  pur- 
~ o r t  to he a judgment against him would be a nullity, and 
all courts would so treat it. This is so because i t  is against 
natural justice as well as fundamental right, to take judg- 
ment  against a man without giving him notice or  oppor- 
tunity to defend himself and his rights of property. A m -  
drop~g v. Harshaw, 1 Dev., 187 ; Jennings V. Stafford, mpra; 
Burke v. Elliot, 4 Ired., 355 ; Stallings v. Gulley, s u p a ;  Her- 
v y  v. Edmunds, 68 N. C., 243; McKee v. Angel, 90 N. C., 60 ; 
Free. on Jud. 8 116, d s q .  
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I t  is a settled rule of law, that there must be a strict observ- 
ance of the statutory requirements in respect to c ~ n s ~ r u c t i v e  
service of process in  actions by publication. I t  must appear 
on the record in some way that the prerequisites of the stat- 
ute have been substantially complied with before any  pre- 
sumption in favor of a judgment resting upon such service 
arises. This does not imply, however, that mere irregular- 
ities in the preliminary steps to publication and the orders 
made in respect thereto, necessarily render such judgments 
nullities, and therefore to be disregarded ; indeed, ordina- 
rily they dono t ;  but they may be grounds, upon proper 
application in  the action, for setting the judgment aside. 
If i t  be stated in  the record of the action, that upon appli- 
cation publication as to the defendant therein was duly 
made, and this appears with reasonable certainty, the judg- 
ment, would not be void, although the affidavits and orders 
in  respect thereto might not appear. I n  such case the pre- 
sumption would be in  favor of the regularity of the judg- 
ment, however irregular it might be, and i t  could not be 
attacked collaterally. Such a statement or finding in sub- 
stance or effect, is taken as showing that the court adjudged 
properly that i t  had jurisdiction of the party, obtained in 
the way and manner provided and allowed by law Omnia 
przsumuntur solennitev esse acta. Freeman on Judg'ts, §§ 124, 
126. et seq. 

The judgment relied upon by the defendants was granted 
by the justice of the peace. I t  seems to be in some respects 
irregular, and the proceedings in the action, leading to and  
upon which it,rests, were not very orderly, though rather 
more so than is usual i n  like cases. The proceedings show 
very plainly that  the action was begun regularly by a sum- 
mons; that a warrant of attachment was sued out and levied 
upon the land of the defendant therein ; that publication 
was made ; that  judgment was granted and docketed in 
the office of the superior court clerk of the county of Yad- 
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kin,  thus  giving i t  the  force and effect of a judgmerlt of 
tha t  court. 

I t  was lnsisted on the argument  that the  affidavit upon 
which the warrant of attachment was granted and publica- 
tion was made, was ~nsufficient. If thls be granted, such 
insufficiency did not render the  whole proceeding in  the  
action, including the  judgment,  void-it would only affect 
the  judgment  with irregularity. I t  appears that  publica- 
tion was duly made ;  the  justice of the  peace so found a n d  
noted the fact in  the  minutes of the  proceedings, and his 
findings unust be accepted here as true. Indeed, every i n -  
tendment  is i n  favor of the  regularity of t l l e judgmet~ t  ; the  
presumption is tha t  ~t was regularly granted, and  there is 
nothing appearing in the  proceedings going to show tha t  
there  was not constructive service of the  summon and  no- 
tice of the  warrant of attachment by publication as required 
by law. So that  the  justice of the  peace got jurisdiction of 
the  parties to the action, arid tilere is no question that  h e  
had jurisdiction of the subject matter thereof. 

T h e  proceedings and judgment of the justiceof the  peace 
do  not constitute a record, hut f ~ r  many purposes t,hey have 
t h e  qualities bhereof. They are  cor~clusive in their efect. 
They  determine, bet,ween the parties to the action, their 
rights respectively in  litigation, and ~n a n y  subsequent 
r)roceeding to er~force the  judgment,  neither party can deny 
t h e  facts settled by it. The judgment,  apparently regular ,  
canuot be collaterally impeached. I t  is a ju6icial proceed- 
ing a n d  rs roncius~ve,  until it shall be set aside for irregu- 
lar i ty ,  or modified, or reversed in the  appellate court for 
error. T h e  proceedings of justices of the peace are  n o t  
gerierally formal, bu t  the  statute requires tha t  they s h a l l  
be regarded favorably and  upheld wheu substantially suf- 
ficient without regard to form. Haines v. Dalton, 3 Dev., 
91 ; Jones v. Judkins, 4 D. & B., 454 ;  Carroll v. NcGee, 3 
Ired., 13 ; iMcElrath v Butler, 7 Ired., 3 98 ; Ludwick v Fain 
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Id., 422 ; Hooks v. Moses, 8 Ired., 88 ; fliatt v. Simpson, 13 
Ired., 72;  Grier v. Rhyne, 67 N. C., 338. 

We are of opinion that the court below erred in holding 
that the judgn~ent relied upon by the defendants was void, 
and because of such error they are entitled to a new trial, 
and so we adjudge. 

Let this opinion be certified according 
Error. 

to law. 
Venire de novo. 

D. 'c. SALISBURY v. WESTERN NORTH CAROLINA RAIL- 
ROAD COMPANY. 

Railroads-ConsequentiaZ Damages-Pavty, interest of. 

1. A railroad company, in the repair of its road-bed a t  a point sev- 
eral miles above the plaintiff's mill, caused large quantities of 
mud to be washed down into a creek, by the process of sluicing, 
thereby lessening the volume of water used in operating the 
plaintiff's mill and causing the damage complained of; whether 
the company is liable in such case for consequential damage8 
growing out of the exercise of a right conferred in its charter- 
@ere. But if the power was exercised recklessly and without a 
due regard to the interests of others, the company would be liable 
for the resultant injury. 

2. The possession and working of the mill by the plaintiff without 
interference, after as before his conveyance of the land, (upon 
which was the mill-site,) to a trustee for the benefit of his wife, 
afford prima facie evidence of such a personal interest in its op- 
erations as entitles him to maintain his action for the damages 
he has himself sustained, notwithstanding the trustee may sue 
for such damages as may affect the land as an inheritance. 

3. This action is not for compensation for land appropriated by the 
company, but  seeks remuneration for a special injury occasioned 
by an alleged wrongful act. 

(Meares v. Com'rs, 9 Ired., 73 cited and approved.) 
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CIVIL ACTION for damages tried a t  Pall Term, 1884, of 
BURKE Superior Court, before Gilmer, J. 

I n  deference to an  intimation of the court that the action 
could not be maintained, the plaintiff suffered a nonsuit 
and appealed. 

Messrs. P. J. Sinclair and Batchelor & Devereux, for plain tiff. 
Messrs. D. Schenck rind Reade, Busbee & Busbee, for de- 

fendan t. 

SMITH, C. J. The  plaintiff was in possession of a mill 
for grinding wheat and corn, and had been since 1877, 
when i t  was rebuilt, operating the same, on Mill creek, the 
waters of which, raised by means of a dam, were used as a 
motive force in propelling the machinery. 

I n  1879 he executed a deed conveying the tract of land 
whereof the mill site and the area covered by the pond 
formed part, to one John T. Reid in  trust for his wife Jul ia  
C., during her life and in  remainder for their son, with cer- 
tain con tingent limitations, not needful to be specified, in 
the present opinion. 

I n  the year 1882, the defendant company in the repair of 
their. road-bed, some several miles above, a t  a place known 
as "Mud Cut," by the use of rubber tubes in  the process of 
sluicing, caused large quantities of loose mud to be washed 
down which passing into the creek were deposited in the 
pond, lessening the volume of water therein, diminishing 
its power, and obstructing the operations of the mill and 
reducing its capacity to grind to a degree affecting its 
profits. 

T h e  engineer in  the service of the defendant estimated 
that five acres, making a half million of cubic yards, had 
been thus sluiced or carried away by the current of moving 
water. 

T o  recover compensation for the damage sustained in  



492 I N  THE SUPREME COURT. 

running the mill, by reason of the large accumulation of 
mud in the pond, the present action is brought. 

Mucll evidence was offered to show the necessity of re- 
moving the mud and by the process of sluicing, as the only 
available means of making the transit over that part of the 
road permanent and safe. 

The  argument before us entered largely into the question 
of the defendant's right n:lder the charter to do the work 
and maintain the road in proper repair, without accounta- 
bility at  the common law for consequential damages grow- 
ing  out of the exercise of the right conferred in the charter. 
The subject is not free from difficulty, but it is not presented 
in the appeal, and we do not propose to depart from the set- 
tled practice which confines our examination to such mat- 
ters of exception as appear in the record. 

After the conclusion of the testimony and the opposing 
counsel had been heard, the court intimated that the plain- 
tiff had no such estate or interest in the land as enabled 
h im to maintain the action, and thereupon his counsel sub- 
mitted to a judgment of nonsuit and appealed. 

The  only inquiry then before us is as to the sufficier~cy of 
the plaintiff's interest or property upon the evidence to sus- 
tain his claim for damages resulting from the interruptions 
in the operations of the mill which he was running. 

The  very statement of the ruling in this form seems to 
convey convincing proof that it is erroneous. The posses- 
sion and working of the mill, continued over a period of 
several years by the plaintiff without interference from any 
one, in the same manner after as before his conveyance of 
the land, afford prima fade evidence of a personal and di- 
rect interest in  its operations, the impediment to which 
produces a remedial injury. It is but a reasonable infer- 
ence from the plaintiff's possession and use of the mill, 
that  i t  was with the assent of the trustee, and (in the absence 
of evidence of any  conditions or terms) on his own account 
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and for his individual benefit. If he was a mere servant 
or managing agent for the  owner of the  property, some 
proof of this relation should have been produced, for i t  
cannot be inferred from the  mere fact tha t  the  title was in  
another. Every person conducting a business is presumed 
to d o  so on his own responsibility and for his own ad-  
vantage. 

T h e  rul ing of the  judge assumes that  the testimony shal l  
be taken in  its aspects most favorable to the plaintiff, a n d  
if the  jury would be warranted in  findiug that the  plaintiff 
was operating the ~ n i l l  for himself aud  receiving the profits, 
and these have been cut short  in  corlsequence of the act of 
the  defendant,  we can see no.reason why he  may not, if a n y  
one else can, seek, through an  action, c o ~ n p e n s a t i o ~ ~  for the  
damages he has himself sustained i n  conducting his busi- 
ness. 

T h e  plaintiff however has not possession aloue of t h e  
mill, but,  the jury may find upon the evidence, a direct a n d  
important  interest in its successful operations; and certainly 
this was sufficient to enable him,  so far as this matter is 
concerned, to maintain his action. 

B u t  the  court may have so adjaged on the ground tha t  
compensation is d u e  ouly to the  owner of the  property, so 
tha t  the  result would transfer to the  company the easement 
or r ight  to make this d~sposition of' the  removed earth.  
Th is  is a miscooception of the nature and purpose of this  
action. I t  does not rest upon the idea of a r ight  acquired 
by the defendant by payment of' compensation to one who 
thus  transfers it, bu t  the damages claimed are the measure 
of a n  injury done-remuneration for a special wrongful act  
and extending no further. 

I t  is not material that  the  trustee may also sue, for each 
may obtain redress for the illjury to himself, the recovery 
by the  plaintiff for his damages i ~ ~ t e r p o s i n g  no obstacle to 
t h e  recovery of such as may affect the land as  an  inherit- 
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ance. These demands are several and distinct, and so may 
be the actions to enforce them. 

Again, the cornplaint charges that  the act of the defend- 
a n t  was unlawful and wilful, that is, that the method 
adopted for the removal of the mud was unnecessary and 
injurious, and evidence upon this allegation was before the 
jury. We do not understar~d the counsel for the defendant 
to deny, that, if  the power conferred in the charter was ex- 
ercised uegligently and without a due regard to the interest, 
of others, and an i r~jury was suffered in consequence, the 
company would be exposed to an action for redress in some 
form, i t  being an underlying condition of the grant, to use 
the words of PEARSON, J., in Meares v. Commissio.ner.s of WiE- 
mirigton, 9 Ired ., 73, that " the work: is done in a proper man- 
ner." Still more strongly would be the incurred liability for 
a wilful find reckless act committed in the alleged exercise 
of the power. 

The  efTec~ of the action of the court is to withdraw frotn 
the consideration of the jury the evidence of the facts upon 
which the alleged wiiful conduct or negligence in the at- 
tempted use of the delegated authority, is dependent. 

But the pursuit of this inquiry would lead us into a dis- 
cussion not germane to the apl~eal,  and we will oniy repeat 
that  upor] the evidence it does r o t  affirmatively appear, that 
the plaintiff has no such interest in the mill and its work- 
ing as eutitles him to seek redress by action 

T h e  non-wit  must he set aside and a venire de novo 
awarded, to which end let this be certified. 

Error  Venire dz now. 
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*JAMES W. GRANT, Adm'r, v. JOSEPH J. BELL. 

Account and Settlemen- Executors and Administrators. 

In  a n  action for an  account and settlement, the deaLh of the de- 
fendant being suggested, his executor comes in and is rnade 
a party defendant and moves for leave to file an answer de- 
nying that  he has assets; Held, that the question of assets does not 
arise here, and the motion cannot be allowed. I f  plaintiff ob- 
tains judgment, it only ascertains the debt which must share in 
the assets tha t  may come into the executor's hands, according to 
its-dignity, when the estate is settled. 

(Holmes v. B'oste~, 78 N. C . ,  35, and cases cited, approved.) 

CIVIL ACTION for account and settlemerrt, tried a t  Spr ing 
Term,  1880, of NORTHAMPTON Superior Court, before 
Gudger, J. 

Messrs. R. B. Peehles a n d  T. N. Hill, for plain tiff. 
dlessrs. illullen & Moore, Day & Zollicofir and  J. B. Batchelor 

for defelldaiit. 

MERRIMON, J. This appeal came i n t o  rhis court at Otto- 
her term, 1880, and has beell l ~ v r e  c.ot~titluously ever since. 
See Grant v. Bell, 87 N. C., 34, a r ~ d  90 N. C., 558. 

A t  the present term it  is made to appear  to this court that  
the  d e i e u d a t ~ t  has died since the  last term,  leaving a last 
will a t ~ d  testametit ; that the  same has beru duly proved, 
and  that R. 0. E d w a ~ d s  has qualified as executor t l~ereof.  

T h e  death of t l ~ e  defendant  is  suegestetl and  the executor 
comes atid asks tha t  lie be rnade a party detendant i n  the 
place of his tvstator, a n d  be allowed to  file air answer, de- 
ny iug  tliat he  has assets, &c. 
--- 

*SMITH, C. J., did not sit on the hearing of this case. 
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It appears from the record that the cause of action sur- 
vivrs, and that the suit is not for the recovery of a penalty 
or damages merely vindictive. The case is a proper one in 
which to allow the executor to be made a party defendant, 
and the  notion in this respect is allowed. 

The  proposed answer is not a proper pleading in this ac- 
tion. The  question of assets or 110 assets does not arise in  
it. If the plaintiff shall obtain judgment for his debt, such 
judgment will only ascertain his debt, and i t  will share i n  
the settlement of the estate, according to its dignity, i n  the 
assets that are or may come into the hands of the executor 
to pay the debts. THE CODE, § 1470 ; Va,ughan v. Stephen- 
son, 69 N .  C., 212; Dunn v. Barnes, 73 N. C., 273;  Holmes v. 
Foster, 78 N. C., 35. 

$0 much of the executor's motion as asks to be allowed 
to file an ans\ver n u s t  be denied. Let an order be drawn 
accordingly. 

Judgment accordingly. 

SCOTT CROSS and others V. JOHN WII,TJAMS, Ex7r. and others. 

Where an appeal is not prosecuted according to law, the appellee 
has the right t,o have a transcript of the record sent up, or a 
certificate of the clerk that an appeal was taken, and the case 
docketed and the appeal dismissed. Rule 2, $ '7, (89 N. C., 598). 

NOTION of defendants to dismiss appeal heard a t  Octo. 
her Term, 1884, of the SUPREME COURT. 

No couusel for plaintiffs. 
Xessrs. Gray & Stamp, for defendants. 

J~ERRIMON, J. After the call of causes from the sixth dis- 
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trict was concluded a t  the  present term, the  appellees in  
this case filed the  certificate of the  clerk of t h e  superior 
eourt  of Davidson county, from which i t  appears tha t  a 
judgment  was rendered against the  appellants a t  the  spr ing  
term,  1884, of that  court, from which they took an appeal 
to this court, tha t  the  case upon appeal for this court was 
settled by the presiding judge on the 4th day of July,  1884, 
b n t  no undertaking upon appeal was given. Upon the 
certificate of the  clerk thus  filed the appellees moved to 
dismiss the appeal, as allowed by section 7 of Rule  2. 

An a ~ p e a l  1s not pending 111 this court i n  the  sense of 
the  statute, (THB; CODE, 5 967,) until  i t  is brought u p  and 
docketed. As soon, however, as it is taken, as directed by 
the  statute, this court may for goocl cause upon proper ap-  
plication of the appellant or of the  appellee, br ing it u p  by  
means of the writ o i  cert iomri, or allow the appellee to b r ing  
u p  a transcript of the  record, or a certificate of the  clerk to 
the  effect that  the appeal was taken, docket the same and  
move to dlsmiss ~t T h e  aprel lant  has no r ~ g h t  to take a n  
appeal and b r ~ n g  ~t up ,  or abandon ~t at  his will and pleas- 
ure; he must briug it u p  in  the  established course of pro- 
cedure T h e  appellee has a r ight  to have the appeal dis- 
posed of according to law, and lf the appellant will not 
prosecute i t ,  the a l~pel lee  may  rid hitnself of ~ t ,  a r ~ d  have 
the  benefit of the judgrnent apf)ealed from. 

T h e  provlsioti of THE CODE, $967, refers to and provides 
for dlsrnlssi~lg appeals pending ~n this court, that  is, to ap-  
peals regularly b ~ o u g h t  u p  and docketed But section 7 
of Rule  2, refers to and provides for dlsmlssing appeals, in  
eases where the  appellant neglects or refuses to bring u p  
and docket hls appesll. 

I n  this case the appellants have failed to br ing up their 
appeal as  requlred by I>w.  Hence, the  appellees have the 
r ight  to move to docket and dismiss it. They have com- 
plied with the  rule, and the  motion must be allowed. 

3 2 Appeal dismissed. 
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I n  NEWSOM v. WILLIAMS, from Davidson. 

MERRIMON, J. This case is in all material respects like 
that of Cross v. Williams, a11d must be governed by it. The 
motion to dismiss the appeal is allowed. 

Appeal dismissed. 

ARA BRITTAIN v. S. E. MULL, and others. 

Clerk: of Superior Court-.Jurisdiction --Special Proceedings. 

1. The office of probate judge is abolished and t,he duties thereof 
now devolve upon the clerk of the superior court, and in such 
case he has a special jurisdiction which is distinct and separate 
from his general duties as " clerk of the court." 

2. Where issues of fact are joined before the " clerk" in the exer- 
cise of his special jurisdictional powers as a distinct tribunal, the 
issues must he transferred to the "superior court"-another juris- 
diction-to be tried, aud when tried must be remanded to the clerk; 
and so also, where an  appeal is taken in like cases from his decision 
upon a question of law, the judge decides it and remands the case. 

3. But the exercise of judicial powers by the "clerk of the court" 
is the exercise of them by the "court" through the clerk; and the 
action of the clerk stands as that of thc court, if not excepted to 
and reversed or modified on appeal, as allowed by the statute. 

4. Special proceedings ordinarily are proceedings in the "superior 
court," and where in such cases issues of fact are raised, the clerk 
transfers them to the civil issue docket for trial by jury a t  term; 
or where issues of law are raised and decided on appeal by the 
judge, a t  tern1 or in vacation, the issues so found are not remanded 
to the clerk-the whole proceedlng being in one record and in the 
same jurisdiction; but the court, through the clerk, will proceed 
accordingly as the statute directs; Hence. in a special proceeding 
for dower, as here, the issues found or decisions of law made, are 
not ~emanded, but the court, through the clerk, proceeds accord- 
ing to law. 

(Mr Justice ASHE dissenting). 
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PROCEEDING for dower heard a t  Spr ing  Term,  1883, of 
BURKE Superior Court, before Gudger, J. 

T h e  plaintiff sues as tile widow of James Brittain, who 
died intestate in October of 1876, and tlle defendants are 
his heirs-at-law. T h e  plaintiff brought her  action in the  
superior court  before the  clerk thereof, to obtain dower i n  
the  lands of he r  deceased husband. To  this end she filed 

I her  petition and  the defendants answered the  same. Issues 
of fact were r a ~ s e d  by the pleadings, arid the  clerk trans- 
ferred the case to the  civll issue docket for the  trial of the  
issues at, t h e  ellsuing term of the superior court 

T h e  court, upon application of the defendants, allowed 
them to substitute a n  ausw7er for the original one, which, as 
was suggested, Inad beea lost or mislaid I t  seems, however, 
t h a t  it was afterwards found, as i t  appear3 In the  record. 

A t  a term subsequent to tha t  a t  which the issues were 
tried, the  plainttff moved, 

"1. To  strike papers f r u n ~  the file 
2. To  remand cause to the  probate court. 
3. T o  have dowel a s s i g ~ ~ r d  to the pl:tlnt~E." 
T h e  court denied these motions, and the plaintiff ap- 

pealed to this court 

Messrs Xinclair a ~ r d  Batchelor & Uevereux, for ,)laintiff. 
iWr. G. N. Folk, for defendants. 

MERRINON, J., after sta.t.ing the above. I t  should be ob- 
served that  section 17, of article four, of the  constitution of 
1868, prescribing certain jur.isdiction of the  clerks of the  su- 
perior courts, is not retained i t ~  the constitntion as amended 
by the  conventioti of 1875. Such clerks uow have no juris- 
diction prescribed by the  constitution. And the  office or 
nlace of judge of probate is abolished by THE CODE, $102. 
There  is ;low no judge of probate, so denorninnted. 

So that,  the  special jur.isdictioh of clerks of the  superior 
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courts, and as well, their general duties as  clerks, are now 
prescribed by statute, except so far as general principles of 
law, not inconsistent with such statutes, may apply and gov- 
ern them. 

Their special jurisdictional duties and power are distinct 
and separate from their general duties as clerks of the courts 
to which they belong; but in  respect to !,heir jurisdictional 
functions, they are in convenient relation to their respective 
courts. Indeed, they are iu effect constituted courts of l im-  
ited jurisdiction to the extent that jurisdictional functions 
are conferred upon them apart from their general duties as  
clerks, and as such courts, they are in immediate relation 
with the superior courts of which the clerk so exercising 
jurisdictional power is clerk. 

Tho purpose of the statute seems to be to charge such 
clerks with such special jurisdictional authonty,  in order to 
avoid a multiplicity of ofic-rs, and facilitate the decisions 
of questions of law arising in matters before them, by a 
judge of the superior court, and the trial of issues of fact so 
arising, under the supervision of such judge, and as well to 
economize in respect to time and costs. 

The  jurisdictional powers thus conferred on clerks apart  
from their general duties, is confined mainly, though not 
entirely, to matters of probate. THE CODE 5103 prescribes 
such jurisdiction ; $108 prescribes t h r  powers the clerk may 
exercise in aid of his jurisdiction ; 5 112 prescribes the records 
he must keep in books separate and distinct from the records 
of tile superior court;  and Q 116 prescribes how issues of fact 
raised i u  matters so before the clerk shall be tried in term 
time, and questions of law so decided by the clerk aud ex- 
cepted to, shall be decided by the judge in or out of term time. 

If issues of fact are joined before the clerk in such matters, 
these and the pleadings upon which they arise must  be 
transferred (4 116,) to the superior court, that is, to another 
jurisdiction, in  such respect to be there tried. And when 
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the issues are so tried, the court remands the same and the 
pleadings or papers with the findings of the jury upon them, 
and the clerk will then proceed with the matter according 
to law. This provision has reference to issues of fact. 

If the clerk in any such proceeding shall in matters of 
law make a decision excepted to in a proper way, the party 
excepting may appeal ($116) to the judge of the superior 
court in or out of term. The judge will hear such appeal 
and decide the questions of law presented by it, and then 
'remand the matter, including bis decision, to the clerk, un- 
less his decision shall be excepted to and an appeal be taken 
to this court. This court will decide the questions presented 
by the appeal so taken, and direct the judge below, if his 
decision shall be a a r m e d ,  to remand the matter to the clerk, 
or if l ~ i s  decision sball be reversed or modified, direct him 
to reverse or modify his decision accordingly, and then re- 
mand the matter. 

The statute does not prescribe how the judge shall send 
the issues found in term, or his decisions made in or out of 
term, to the clerk; but general principles of law warrant the 
procedure we have indicated above. 

I t  will be observed that what we have said applies to 
matters wherein the clerk exercises jurisdictional authority 
as a separate tribunal, apart from his general duties as clerk 
of the superior court. 

But the clerk of the superior court is charged with the 
exerclse of important judicial powers under the Code of Civil 
Procedure, in the exerclse of which he represents and acts 
as and for the court. Indeed, his action in this respect, is 
that  of the court; the court exercises its power through him, 
supervising and controlling his action in the way prescribed 
by the statute. Certain of the court's powers, specified, are 
exercised by the clerk, and his action, when taken, stands 
and prevails as the action of the court, unless a party inter. 
ested shall except thereto in  any material respect, in which 
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case, the judge interposes in the way prescribed by the stat- 
ute. The  clerk is allowed to do certain things in the course 
of procedure in the action that prevails, unless the judge 
shall set his action aside, or correct and modify it in  the 
case and manner prescribed by the statute. 

THE CODE, § 132, provides that when jurisdiction or power 
is conferred in respect to the superior court, or duties are 
imposed, the term "court" implies the clerk of that court, 
unless otherwise especially stated, or reference is made to a 
regular term of the court, in which case the judge alone is 
meant. 

THE CODE, 5 251, likewise provides, that the clerk shall 
have jurisdiction to hear and decide all questions of prac- 
tice and procedure, and all other matters whereof jurisdic- 
tion is given to the superior court, unless the judge of that 
court, or the court a t  a regular term thereof be referred to;  
but 8 252 allows any party to appeal from any decision of 
the clerk in such respects, without any undertaking for costs, 
to the judge, and his decision a t  once prevails as the act of the \ 

court. That  is, the clerk acts as and for the court, udess  the 
judge is specially required to act, or  the action is to be taken 
in  term time, in which case the judge is to act for himself. 
What  is done by the clerk stands as  the actiori of the court, 
if not excepted to. The statute requires the court to do cer- 
tain preecribed things through ihe  clerk, in the exercise of 
its jurisdiction, and there is no dual or divided jurisdiction ; 
i t  is one court and one jurisdiction, and the clerk must do 
certain things prescribed by the statute to facilitate and ex- 
pedite the procedure of the court, and what he does, unless 
excepted to, stands as the action of the court ; i t  fails or is 
modified only by the express sanction of the judge. I n  the 
ordinary course of procedure in  civil actions under TEE 
CODE as i t  now prevails, the clerk does not exercise power 
in respect to pleadings and practice to any  considerable ex- 
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tent, because, questions arising in such matters arise mainly 
ia term time, when the judge must act directly. 

What we have thus said applies in  the case of special pro- 
ceedings as well as  in other respects. These proceedings are 
begun in  the superior court in vacation time before the 
clerk, as provided by THE CODE, § 278, and they are pro- 
ceeded with as prescribed in Title VIII  of the Code of Civil 
Procedure. The whole proceeding is in the court and has 
its sanction. The  clerk has not jurisdiction of such pro- 
ceedings separate and apart from his general duties as clerk, 
as in  matters of probate and the like, as  provided by THE 
CODE, 5 103. " The provisions of the Code of Civil Proce- 
dure are applicable to special proceedings except as other- 
wise provided." THE CODE, $ 278. Such proceedings are 
begun by summons, unless the matter be ex parte; there 
must be complaint or petitior~ ; and other appropriate plead- 
ings foiiow, as in other cases. The clerk has, as in  civil 
actions, his certain duties to perform as and for the court. 
If any party excepts to his decision in matters of law, he 
may appeal at once, without any undertaking for costs, to  
the judge, and upon hearing the appeal and deciding the 
questions of law presented by it, as prescribed by the stat- 
ute, TRE CODE, § 255, he then " transmits his decision i n  
writing, endorsed ou or attached to the record, to the clerk 
of the court," aud such decision becomes part of the record 
of the court i n  the proceeding, and the clerk will proceed 
with his further duties in that behalf according to law." l f  
issues, both of law and fact, or issues of fact only, are raised 
before the clerk, he  shall transfer the case tc, the civil issue 
docket for trial of the issues a t  the ensuing term of the su- 
perior court." TEE CODE, $ 256. Let i t  b; noted here that 
the clerk is required to " transfer the ease to the civil issue 
docket for the trial of issues "--that is, to the zivil issue docket 
in the same court and jurisdiction--not to the superior 
aourt, another jurisdiction, as required by THE CODE, 8 116, 
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i n  cases where the clerk has a jurisdiction separate and dis- 
tinct from his general duties. The reason why the clerk i r  
more active in exercising judicial powers in special pro- 
ceedings as and for the court, is, that such proceedings are 
prosecuted to a large extent out of term tirne,and the judge 
in person is not required to act i n  many respects. 

When the questionsof law arising in special proceeding 
are decided by the judge, or issues of fact are tried in term 
time, it is not necessary or proper to remand or transmit 
the decision of the court, or the findings of the jury, or to 
direct a procedendo to issue, to the clerk of the court, because 
the whole action and all the proceedings are in the court- 
i n  the same jurisdiction,and there is but one record; the clerk 
sees, by reason of his relation to the court as clerk, what is 
done, and it is his duty to move forward upon such decis- 
ion of the'court and the findings of the jury, in the further 
disposition of the proceeding, unless in his further action, 
he  shall decide questions of law and a party shall except to 
his decision ; in  which case the party excepting may again 
appeal to the judge. 

An impression seems to prevail to some extent with the 
legal profession, that the clerk of the superior court has 
jurisdiction in respect to special proceedings distinct from 
the superior court, and there may be some decisions of this 
court that seem by inadvertence to so imply. Such irnpres- 
sion is erroneous. These proceedings unless otherwise spe- 
cially provided by statute, are as much i n  the superior court 
as a civil action. They are in one and the same court and 
jurisdiction. 

This is so in respect to the assignment of dower. The  
CODE, § 2111, provides t ,hat" a widow may apply for assign- 
ment of dower by petition in the superior court, as in other 
cases of special proceedings." And i t  so provides in respect 
to partition. THE CODE, 5 1892. I t  is so also, in  respect to 
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selling lands to make assets to pay the debts of deceased 
debtors, THE CODE, 5 1436 ; and i n  other like cases. 

The case before us is an  application by a widow for dower. 
She brought her actjon in the superior court before the clerk 
thereof; the pleadings raised issues of fact, and the clerk 
transferred the case "to the civil issue docket for trial of the 
issues at  the eusuing term " of that court At a subsequent 
term the issues were tried and found in favor of the plain- 
tiff. And a t  a term subsequent to that, the plaintiff moved 
that the case be remanded to the probate court; or, that the 
court assign dower to the plaiutiff. 

The first tnotion was obviously improper, because there is 
no probate court so denominated, and the clerk, in the exer- 
cise of his jurisdictional funtions, had no jurisdiction of the 
matter; and likewise, because the whole proceeding was in  
the superior court as one proceeding having one record, and 
i t  would be absurd for the court to undertake to remand a 
case to itself! 

The second motion could not be sustained, because, as to 
the assignment of dower, the court through the clerk, out of 
term time, in the course of procedure, adjudges whether or  
not the plaintiff is entitled to dower, and grants the order 
directing the assignment, as provided in  THE CODE, 5 2113. 
If either party sllould except to the decision of the clerk iu  
respect to matter of law, the party excepting might ap- 
peal to the judge. 

The motions of the plaintiff were unnecessary, indeed, 
improper; the issues having been passed upon by the jury 
and their finding entered of record, the clerk, seeing this, 
in the course of procedure in the proceeding, ought to have 
taken further action in that behalf according to law, with- 
out any special instruction from the court. The findings of 
the jury put the issues of fact out of his way, and accepting 
the facts in issue as found by the jury, he should have taken 
further action. 
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The  first motion made by the plaintiff is so indefinite as 
to be unintelligible. I t  does not indicate what papers she 
wishes stricken from the files, and we cannot see how i t  was, 
in any aspect of the case, material. Parties should ala  ays 
make their motions and their exceptions involving them, 
intelligible, else, this court cannot act upon them. We can- 
not supply facts to complete them ; we are governed strictly 
by what appears in the record. 

Judgment affirmed. Let this opinion be certified to the 
superior court, to the end that that court may proceed ac- 
cordingt o law. 

No error. Affirmed. 

W I N  H. CLARK v. WILMINGTON & WELDON RAILROAD 
COMPANY. 

Railroad, suit against for gecting passenger from train. 

In a suit against a railroad company for damages alleged to have 
resulted from the action of the conductor in ejecting the plaintiff 
from the train, it appeared that the plaintiff got on the train a t  a 
certain station to go to the next station about four miles distant, 
without a ticket or money to pay his fare. About twenty-five 
other persons took the same train to go to the same place, one of 
whom, as it was shown on the trial, promised to pay the plaintiff's 
fare before they got on the train, but he did not sit in the same 
car with the plaintiff. In taking up tickets and collecting fare 
from passengers, the conductor was told by the plaintiff that he 
had neither money nor ticket, but would get the money if allowed 
60 go into the rear car and see a follow-passenger. The conductor 
said "I have not time to wait, you must get off," and thereupon 
pulled the bell-rope, stopped the train, and put the plaintiff off. 
The train had made about half the distance between the stations; 
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Held that the plaintiff was entitled to recover. The conductor 
should have dlowed him a reasonable opportunity to pay his fare; 
but an offer to pay (and declined by the conductor) after the train 
was stopped will not entitle him to return to his seat. 

(Mr. Justice MERRIMON, dissenting.) 

CIVIL A C T I O ~  for damages tried a t  Spring Term, 1884, of 
HALIFAX Superior Court, before Avery, J. 

The plaintiff sues to recover damages for ejection from de- 
fendan t's passenger car. 

On the 14th of June, 1883, the plaintiff got on the de- 
fendant's train at  Whitaker's depot to be carried to Battle- 
boro depot, about four miles distant. The  fare between 
these stations was twenty-five cents, and when about half 
way between them, the plaintiff was ejected from the car by 
the conductor. 

I t  was in  evidence that before the lrstin reached Whita- 
ker's the plaintiff applied to one Powell for money to pay 
his fare, and Powell told him he would pay i t  on the train; 
and just before the train reached the depot he made a simi- 
lar  application to one Braswell who also was waiting to take 
the train, and Braswell also told him he  would pay plain- 
tiff's fare on the train. This evidence was objected to by 
defendant, but admitted by the court, and  defendant ex- 
cepted. 

On boarding the train, Braswell took a seat in the rear 
car, the plaintiff in the one just ahead of it ,  and Powell in  
the same car with plaintiff or in the one ahead of it. 

When the conductor came around to collect the fare, the 
plaintiff told him that he had neither ticket nor money with 
him, but that he would get the fare from a gentleman in  
the rear car, if he (the conductor) would allow him to do so. 
The  conductor replied "you must get off-I have not time 
to wait for you, I have something else to do,'' and  imme- 
diately pulled the bell rope, stopped the train, a n d  ejected 
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the plaintiff, his train hands being present and able to en- 
force orders. There was no force used in the ejection except 
the order of the conductor (in the presence of his assistants) 
to leave the train. 

When the conductor called on the plaintiff for his ticket 
or fare, he was on his way from the car where the plaintiff 
was to that where said Braswell was ; and said Braswell was 
able, ready and willing to pay said fare. H e  did not know 
the plaintiff was ejected.. 

While the plaintiff was being ejected and on the lower 
steps of the car, said Powell offered to pay plaintiff's fare 
to the conductor, who declined to receive it. 

The  defendant asked the court to charge the jury as fol- 
lows : 

1st. " When the conductor demanded of the plaintiff his 
ticket, and he tendered neither ticket nor money, the con- 
ductor had the right to eject the plaintiff." 

2nd. " There is no evidence that the conductor prevented 
or forbade the plaintiff from going to Braswell." 

His  Honor refused so to charge and the defendant ex- 
cepted. 

The  only evidence on this point was that of the plaintiff 
himself, and of one William Stephens, introduced by the 
defendant. Plaintiff testified as follows : 

Got on defendant's cars at  Whitaker's, June  14th, 1883, 
but had no ticket. Conductor asked him for his ticket; told 
him he had none; conductor said "you must get off the 
train, then." Plaintiff said " if you will allow me to go 
into the other car, I will get money to pay the fare;'' con- 
ductor ordered him off the train ; Isaac Powell then offered 
to pay the twenty-five cents, which was the fare; conductor 
refused to take it ,  and put him off the train ; did not go to 
the other car because the conductor did not give him time; 
conductor was going to thc: rear of the train and plaintiff 
proposed to go to next car in rear. 
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On cross examination he said he had been drinking but 
was not drunk-was sick from effects of liquor-conductor 
did not put his hauds 011 him-did not try to get to the 
other car, but could have gone i u  there if conductor had let 
him-(lit1 not go because brakeman could have put him off. 

Twenty-five or thirty passengers got on at Whitaker's for 
Battleboro. Conductor said "you have to get off," and  
plaintiff told him before he rang the bell that lie could get 
the  fare from a man in the other car, but did not go to other 
car because conductor said "you have to get 08." 

William Stepheus testified that  he  was and had  been for 
five years a brakeman on said conductor's train ; that con- 
ductor was going through and got to plaintiff and said, 
" give me your ticket," aud plaintiff said, " I have'n t got a 
ticket," and conductor said, "give me your ticket or your 
fare or I'll put you off; make haste, I have'nt time to wait 
on you, I have something else to do;" and plaintiff said, " I 
have'nt got the money or a ticket either." Then the con- 
ductor rang the bell, stopped the train, and helped t h e  
plaintiff off. Powell then said, " I wil l  pay your fare," and 
the conductor remarked, "you are too late, go and attend 
to your own business." The  train was moving off then, 
and the witness heard the plaintiff say something, but did 
not hear what. 

The  defendant asked the court to charge that plaintiff 
could not recover upon the testimony offered in  his behalf 
(as set out above), but this was refused and defendant ex- 
cepted. 

The only other evidence for plaintiff was that  of Bras- 
well, who testified that  plaintiff applied to him to pay his 
fare a few motneuts before the train came up,  which he 
agreed to do, and would have done i f  he had been applied 
to for it, but no one called on him for i t  The exceptiou of 
defendant to t,his evidence was overruled. And upon cross- 
examination he stated that  he did not think he was in same 
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car with plaintiff, and did not see plaintiff put off the train ; 
that  plaintiff was not a " fussy man." 

His  Honor, among other things, charged the jury, " that  
the conductor was not bound to go iato the other car to get 
the  fare from Braswell, hut if Braswell had money and was 
ready and willing to pay the fare of plaintiff, and plaintiff 
told h im before he stopped the car and started to eject him, 
that a friend in the next car would pay his fare, then the 
conductor ought to have allowed plaintiff a reasonable time 
to get the fare." Defendant excepted. 

" I f  the conductor started a t  the car where plaintiff was, 
and was passing through the train to collect fare or tickets, 
it was reasonable to allow plaintiff to go to the next car in 
rear to procure the money to pay his fare; and if the plain- 
tiff did notify the conductor that a friend in the next car 
i n  rear would pay his fare, and the conductor stopped the 
train without allowir~g him time to go to the next car, and  
then ordered the plaintiff t u  get off, havlog a t  the time 
power to enforce obedience to his commands, tlieu the plain- 
tiff is entitled to recover, and they should respond to the 
first issue-ges." Defendant excepted. 

IF the E,laintiff failed or refused to pay his fare when 
called upon by the conductor, and did not propose to get the 
Iuoney from another passenger, aud there was no offer to 
pay the fare till the plaintiff was on the steps of the car and 
was being ejected, then the conductor was not bound to re- 
ceive the fare a t  that time, aud the jury would respond to 
the first issue-110." 

Verdict lor the  plaintiff; judgment;  appeal by defendant. 

Mess-~s. Mullen & illoo~e, for plaintiff. 
Messrs. Day & Zollicofer, for defendant. 

SMITH, C. J. The  plaintiff, while a t  Whitaker's station, 
on the defendant's road, awaiting the arrival of the train, 
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CLARK v. RAILROAD. 

on which he intended to take passage for Battleboro, a sta- 
tion four miles distant, and being himself without money, 
made arrangements with two others, Isaac Powell and T. 
P. Braawell, who were also going on same train, in  which 
each agreed to pay his fare of twenty-five cents, the charge 
between those points. 

When the train came, all three, with twenty or more 
others, entered it, the p la in lX taking a seat in  the forward 
coach, Braswell in that  next behind, and Powell in  that 
where the plaintiff was, or one next in front. 

When the conducior was passing through the coaches, 
taking up  the tickets and collecting fares, from front to 
rear of the train, he came to thc: plaintiff, who said he had 
neither ticket nor money, but would get the fare, if allowed 
to go to the coach behind, from a gentleman sitting there 

The  conductor refused to do so, saying, "you must get 
off. I have not time to wait for you. I have something 
else to do." The  train was then about half way between 
the stations, moving at a rapid rate, when the couductor 
stopped the train and compelled the plaintiff to get out .  

Braswell would have advanced the money and  paid the 
fare upon appiication. As the plaintiff' descended from the 
coach and was on the lowest step, Powell offered to pay 
the fare, but  the cotlductor declined to receive it, saying, 

you are too late, go and attend to your own business." 
I n  expelling the plaintiff there was no actual force em- 

ployed against his person, but the order was given, and as- 
sistants were present to execute it, and tlle plaintiff sub- 
mitted. 

The  action IS to recover damages for this ejectment of the 
plaintiff, ant3 the sole question raised by the appeal is, 
whether under the circumstances the conductor had a right 
to put the plaiutiff off the train. 

An instruction was requested for the defendant, in the 
charge given to the jury, in these words: 
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" When the conductor detnanded of the plaintiff his 
ticket, and he tendered neither ticket nor money, the con- 
ductor had the right to eject the plaintiff." 

This  was refueed, and instead the jury were directed as 
follows : 

"The  conductor was not bound to go into the other car 
to get the fare from Braswell, but if Braswell had money 
and was ready and williug to pay the fare of the plaintiff, 
and plaintiff told him before he stopped the t r i in  and 
started to eject him that a friend in the next car would pay 
his fare, then the conductor ought to have allowed plaintiff 
a reasonable time to get the fare." 

The  whnle controversy is involved in these two instruc- 
tions, tlie one refused and the other given. 

There can be no question of the right of the officer, in  
charge of a train of passenger coaches, to remove any  one 
who has entered and refused to pay his fare or produce his 
ticket, as evidence of ~ t s  having'been paid to some author- 
ized agent of the company, unless he is travelling wit11 its 
permission without. 

Such refusal, in opposition to the rules of the  company, 
presents a case which warrants the officer in charge to re- 
quire such iptruder to leave tlie train, and if necessary, to 
use such force as is sufficient, to accomplish his ejectment. 
Nor, when the officer has stopped the train, and he is de- 
scending the steps and about to pass out, will a tender of 
the fare entitle him to return to his seat. He  forfeits his 
right of car1 iage by such misconduct by breaking his own 
contract to pay when called on, and i t  is not regained by 
his repentance a t  the last moment, and after he has caused 
the inconvenience and delay to the company by his wrong- 
ful act. The adjudications fully recognize this authority in 
the carrier, and it is necessary to prevent imposition upon 
it. Ang. on Carr. § 609, note A ; Thomp. Carr. Pass. 340, 
note 5. 
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Where there has been no  refusal to pay the fare and t h e  
obligation not disputed, but  for sqme reason, such as  t h e  
mislaying of the  ticket, or loss of pocketbook i n  which t h e  
money is kept, or other adequate cause which preveuts a 
prompt  response to the  conductor's demand,  i t  is but rea- 
sonable tha t  a n  opportunity should be allowed the passen- 
ger  to search for what is mislaid or lost, or to provide other 
means of payment,  where the  delay does not interfere with 
the  regular duties of t h e  officer i n  charge. 

T h e  delay in  the  present case would have been momen- 
tary,  if indeed, any had been occasioned, in permitting the  
plaintiff to precede the conductor in passing into the  next  
coach and getting the money in  t ime for t h e  call on Bras- 
well or before Braswell had been reached. Instead of com- 
plying with this request, made i n  good faith, t h e  conductor 
arbi t rar i ly  and  i l~s tan t ly  r a n g  the bell and  expelled t h e  
plaintiff, producing an interruption i n  the  movement of the  
t ra in  t h a t  would have been rendered unnecessa~y  if a brief 
t ime had been given to the  plaintiff to get the  money 
promised h im.  

This  was a ham11 exercise of power, i r~jur ious  to the  
plaintiff and  needless in  the  protection of the interests of 
the  cc,mpauy 

T h e  cases that  uphold the  right of the  carrier company 
summari ly  to expel frotn its train a passenger who does not  
produce his ticket or pay when called on, as required by its 
regulations, are all, so far as we  have examined, cases of a 
denlal of the rlght tc, demand the fare, or a refusal to pay i t  
upon some untenable ground,  50 that  the  conductor must  
submit or enforce his acthor i ty  against the  resisting passen- 
ger  and  prevent his riding unless he does pay. 

T h e  facts of this case do not br ing i t  under the  operation 
of the  rule applicable to those who persistently and wrong- 
fully resist the  demand of the  conductor, acting under  di-  
rections of his principal and within the  sphere of his neces- 

3 3 
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sary powers, for the plaintiff acquiesces in the demand of 
his fare, and merely proposed to pass into a n  adjoining car 
to obtain the  money, promised under  a previous arrange- 
ment  with a fellow passenger. 

This  view of the relations between the carrier and pas- 
senger is sustained by recent decisions. 

Ic Jlaples V. N. Y & N. H. R.  R Go., 35 Conn., 557, the 
plaintiff had mislaid his colx:nutatiol~ ticket, and could not 
a t  the  moment when called on by the conductor, produce 
it ,  as he  was, by the regnlations of the  company and the con- 
ditions of the issue of such ticket, required to do, while the 
conductor knew he had one and that  the time limited therein 
had not expired. 'The conductor, regardless of the explana- 
tion and  following the letter of his instructions, demanded 
the fare, and it  not being paid, forced t t ~ e  plaintiff to leave 
the train.]: For  this expulsion the plaintiff sued, and PARK, 
J., delivering the oplnion in  the supreme court, thus de- 
clares the law: 

" T h e  plaintiff was entitled to a reasonable time to find 
i t  (the ticket). T h e  contract requires liim to show tiis 
ticket to the conductor, but he was not bound to do so irnme- 
diately when required. * * * Under such circumstances 
the plaintiff was entitled to ride as long as there was a n y  
reasonable expectation of finding i t  during the t r ip"  

I n  Hayes v. N I? Cen. Ruilroarl Co., decided ill the su- 
preme court a t  the  general 'term held in October last, re- 
ported i n  vol. 30, N3. 24, Alb Law Journal o f  Dec. 13th, 
1884, the plaintiff had a ticket but failed to find aud ex- 
hibit  i t  to the conductor when called o n ;  whereupon the bell 
was rung, the train stopped, and  the plai~ttlff required to 
leave Before the train came to a halt the plaititiff found 
his ticket and offered it to the conductor, w h o  nevertheless 
compelled him to get off. 

The  court say, MERWIN, J., speakiug for all the mem- 
bers: " I f  the ticket of tbe plaintiff was mislaid, a u d  he 
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in  good faith was trying to find it, he  was entitled to rea- 
sonable time to enable h im to do so, if he could, and  if in 
case of failure to find it, after such reasonable opportunity, 
he  was willing and ready to pay his fare, the conductor had 
no r ight  to put him off." See Railroad v. Garrett, 8 Lea, 
(Tenn.) 438. 

I t  is contended however that the short distance to be run 
over by the train before reaching the station a t  which the 
plaintiff was to debuk  did not admit of delay and rendered 
necessary prompt action on the part of the conductor, and  
i t  was the plaintiff's own fault to enter the coach without 
a ticket or the mear~s of payment when the fare was re- 
quired of him. 

I t  does not appear in the case that prepayment of fare 
was necessary, and i t  is obvious that no appreciable time 
would have been lost in  giving the plaintiff opportunity to 
cail on Braswell and get the money to pay his fare. If this 
were a mere pretence, a t ~ d  such seems to have been the as- 
sumption on which t l ~ i s  precipitate action of the ofiicer was 
taken, a moment would have revealed it, and then the ejec- 
tion would have been frilly warranted. 

T h e  defence set up  is an assertion of the right to remove 
from a train any  passenger, who may not be ready a t  once 
to exhibit a ticket or pa3 his fare, notwithstending he has 
the means a t  command by passing into an adjoining coach, 
and only asks time to do so. This rigid rule enforced 
wonld require every one to have possession of his own 
ticket, or the friend who  has i t  to be near by, a t  the hazard 
of expulsion, if he did not. 

I n  all cases a reasonable indulgence should be shown a 
passenger in his eflort to comply with the rules of the com- 
pan-y, aud what is reasonable must be determined in con- 
nec.tion with surrounding circumstances and in view of the 
facts of each case. 

We think the plaintiff's request was reasonable, and that  
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the hasty and precipitate action of the conductor was i n  
excess of the authority with which the law armed him. 

The  exceptions to the evidence are not tenable, for its 
only office was to show that the plaintiff had provided 
means to pay his fare, and did not intend to trespass upon 
the rights of the company. 

I n  some of the states the right to eject for non-payment 
is restricted, so far aS to require it to be a t  some station and 
not capriciously aL any  point, which might be a t  some very 
i ~ l h o s ~ i t a b l e  spot endangering health if not life. 

There is no error and the judgment musl be affirmed. 

MERRIMON, J., (dissenting). I do not cor~cur in the judg- 
ment of the court in this case, and it being a case of some 
practical importance, I will state thc grounds of my dis- 
sent. 

One of the chief purposes of railroads is orderly, safe and 
prompt expedition in  travel. I t  is the duty of the owners of 
such roads, whether persons or corporations, to provide and 
employ the best means in all respects to accomplish this im- 
portant end. To do this, requires an immense outlay of 
capital, and very thorough organization and promptitude. 
The  social and business interests. the spirit of the age in  
which we live, and our  progressive civilization demand and 
require such expedition, secured by such means; and the 
law recognizes and provides 'or it, and for in its encourage- 
ment, in a vast variety of ways. . I t  holds the owners of 
such roads to a high measure of amellability and responsi- 
bility. It likewise requires those w h o  travel upon such 
roads aud thus,accept their benefits, to pay promptly, and 
just compensation therefor, to be orderly and reasonably 
prompt in all things about such travel, and to submit to 
reasonable regulations and restraints in  connection there- 
with, in order that the convenience, comfort, safety and so- 
cial business interests of the passenger may be cared for 
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obligations between such owners and those who travel upon 
their roads, arld these, in their extent, are just as binding 
on one side as the other. 

Among the duties of a passenger over railroads, is that to 
get on the train, carrying passengers, at proper times and 
places designated, with reasonable promptness-that is, as 
quickly as this can be done safely, employing the facilities 
provided for doing so, these being safe. 

Another duty in that connection is, that he shall pay his 
fare for so travelling before he goes on the train, if this shall 
be required, taking evidence of this fact,, usually called a 
" ticket." This is reasonable with a view to promptitude, 
as well as business order. Or, if he does not do so, he 
should go on the train prepared with the money to pay 
his fare with reasonable promptness when the conductor 
shall call for it. He  must have the money in hand for this 
purpose, or so near about him ir? the hands of another, as 
that  he will not delay the conductor unreasonably under 
the circumstances, and thus derange the course of business 
i n  collecting fares and in other respects on the train while 
i t  is rapidly moving on the way. I t  is but just that the 
passenger should be reasonably prompt in these respects, 
and if he is not, that he be put off the train as an intruder 
obstructingthe course of business, and impairing the conven- 
ience, safety and expedi t i~n  of other passengers, as well as in-  
terfering with the rights of the owners of the road, and those 
of others not on the train depending wore or less upon the 
promptitude of the train in reaching its destination. The  
authorities on the train must be circumspect, careful and 
prompt to keep time and secure expedition. I t  is unrea- 
sonable in every view, as it seems to me, to allow the pas- 
senger, without money, under the circumstances i n  this case, 
as of right, to go from one car to another on the train while 

and promoted, directly and indirectly, and the general pur- 
pose mentioned, subserved. There are mutual duties and  
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moving on the way, to get his " fare from a gentleman in  
the rear car." 

These views seem to me just and reasonable, looking at 
the rights of the individual passenger, the rights of all 
other passengers on the train, the rights of the carrier and 
the general good of the public as subserved by public 
carriers. 

I n  this case, the plaintiff got on the defendant's passenger 
train a t  one station on its road to ride to another four miles 
distant. H e  did not prepay the fare, and he went on the 
train knowing that he did not have the money with which 
to pay i t  when called for, nor did he pay i t  when called for 
by the conductor in the course of collecting fares. If this 
were all, i t  is obvious that  the conductor had the right to 
put  h im off as  an intruder. 

But while saying that he had no ticket or money to pay 
the fare, he said " he would get the fare from a gentleman 
i n  the rear car, if he (the conductor) would allow him to do 
so, but  he did not say that any gentleman had promised to 
pay it. 

Was i t  the duty of the conductor to give him time, as  of 
right, to go into the rear car, and get the money? I think not. 
The  train was the passenger train, moving, i t  must be taken, 
a t  a rapid rate of speed; the distance was four miles; about 
half that  distance had been passed over before the conductor, 
in  the course of his duties in collecting fare,reached the plain- 
tiff; the plaintiff had no ticket or  money to pay the fare. 
The  presumption, as to the conductor, i t  m.ay be fairly said, 
was that  the plaintiff would pay the fare until he refused, or 
failed to pay-then the presumption was against him. H e  
was bound to know the necessity of reasonable promptitude 
on his side ns to the fare. He did not have the money to 
pay it. Then why did he not get i t  before he got on the 
t r a in?  Failing in this, why did h e  not get i t  after he got 
on the train, and have i t  ready ? If for any  reason he was 
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not t.o be trusted with it, why did he not get near to the 
person who was to pay i t  for him, so as not to create delay, 
or strong suspicion that he did not intend to pay i t ?  I t  
was his plain duty to do this. As he did not, in the absence 
of assurance other than his own declaration-" that he 
would get the fare" in the way indicated, unsupported by 
the  circumstances, but in fact discredited by them, there 
was strong evidence for the inference on the part of the 
conductor that he was an intruder, intending to get the 
ride without paying for it. I t  does not appear that  he was 
responsible, or that the conductor knew him, and that he 
was trustworthy, if such circumstances could, in any  case, 
be urged i n  his favor. 

But i t  is said, that  nevertheless, the conductor ought to 
have given him time to go  in the rear car and get the 
money to pay the fare. The conductor had no reasonable 
assurance that he  would or could get it-the circumstances 
and facts before him went strongly to show that he  would 
not. If the conductor had allowed him to go into the rear 
car, before he could have done so and returned to the con- 
ductor in the course of his business, or failing to get the 
money, before the conductor could have put h im off, the 
station to which he was going would probably have been 
reached, and he  would have gotten his ride without paying 
for it, and could have laughed a t  the success of his trick 
and the unbusiness-like credulity of the conductor. 

There was no time for such delay in this, or  any like case 
on passenger trains. A rule that allows a passenger to go  
from one car to another to get money to pay his fare, under 
the circumstances of this case, is, in my judgment, unrea- 
mnahle. Such a rule affords opportunity for frequent suc- 
cessful frauds upon public carriers where parties, and often 
times irresponsible parties, wanb to travel short distances. 
I n  a few minutes the train passes from one station to an- 



520 I N  T H E  SUPREME COURT 

other, and the collection of fares must be prompt and pas- 
seugers required to prepare for prompt payment. The  train 
cannot be delayed to collect fares before i t  starts on the way ; 
this would delay and impede travel in a way not allowable. 
The  more reasonable and just rule would be to require the 
passenger to be prepared, especially when the distance is 
short, as in this case, to pay his fare promptly, or, failing 
to do so, to run the hazard of being put off the train. 

If one passenger has the right, as allowed in this case, 
two, a half dozen, have the same right, and all might claim 
and exercise i t !  

I t  seems to me, with all due deference to my brethren, 
that there is no real necessity for the rule as laid down by 
the court in this case; that the just and reasonable rule 
in such cases is, that the passenger must prepay his fare, 
and have his " ticket" showing the fact, or he must have 
the mouey in hand to pay i t  on the train with reasonable 
promptness when called for, or in the hands of another, so 
near to him as not to delay the conductor in collecting it. 

It is true that a witness said on the trial, he would have 
paid the plaintiff's fare, ,f h e  had been called upon on 
the train in arear  car, but the conductor did not know this 
fact. I t  was not made known to him. The defendant did 
not say that the witness had promised to let him have the 
money, and the  circumstances, as I have indicated, went 
strongly to sbow that he would not. The rule of law must 
be applied in the light of the facts as they appeared to the 
conductor, and the true rule is such as to secure justice to 
the passe~~ger and the carrier alike, in view of the facts as 
they appeared at  the time. 

The cnnductor seerns to have beer1 abrupt, insolent, rather 
than arbitrary. We cannot see all that may have prompted 
his action. Impoliteness is not to be commended, but it 
cannot change the rule of law applicable here. Conductors 
ought to be reasonable, just, patient, polite to all, and gen- 



OCTOBER TERM, 1884. 521 

tlemen under all circumstances; my observation is that  
they generally are so. If, sometimes they are not, it is to 
their discredit, in  the estimation of good people, and to the 
injury of their employers. 

PER CURIARI. Judgment affirmed. 

STATE v. A. L. WAGNER. 

Appeal Bond, insuficiency of, 

An appeal will be dismissed, on motion of the appellee, where the 
surety to the undertaking fails to justify that he is worth double 
the amount specified therein, unless there be a waiver in writing 
on the part of the appellee, or unless a sum of money, in lieu of 
an appeal bond, is deposited with the clerk by order of the pre- 
siding judge. Cases in which a waiver will be presumed, reviewed 
by MERRIMON, J. 

(Harshaw v. iVc&well, 89 Pu'. C., 181 ; JfclMil7an v. Nye. 90 N. C., 11 ; 
Hnncock v. B~nmlett, 85 N. C., 393; Hrysoli v. Lzccas, I b . .  397, cited 
and approved). 

PROCEEDING in Bastardy heard at Spring Term, 1884, of 
WATAEGA Superior Court, before Shipp,  J. 

This proceeding was institnted before a justice of' the 
peace by one Mary L. Tice, upon whose corn plaint and affi- 
davit, that the defendant was the father of a bastard 
child begotten upon her, the defendant was arrested, 
tried and adjudged to be the father of the child, and to pay 
a certain sun1 per month for its support. The  case was 
brought to the superior court by a writ of recordari, and the 
defendant moved to dismiss the proceeding for certain 
causes-not material to be stated i n  order to an understand- 
ing of the opinion of this court-and the motion was refused. 
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Judgment for the plaintiff, from which the defendant ap- 
pealed. I n  this court a motion to dismiss the appeal was 
made upon the grounds'stated in the opinion. 

Attorney-General, for the State. 
No counsel for the defendant. 

MERRIMON, J. The  appellee moved to dismiss the appeal 
upon the ground that  the surety to the undertaking had 
failed to make affidavit that he was worth double the sum of 
money therein specified ; and it so appeared. 

The defect is fatal to the appeal, unless there has been a 
waiver of the undertaking, in writing, on the part of the ap- 
pellee, nr unless a sum of money in lieu of the undertaking 
was deposited with the clerk by order of the court. THE 
CODE, §§ 552, 560; ~ a r s h a w  v. McDozoell, 89 N. C., 181. 

No such deposit appears to have been made, and we find 
no  such waiver in writing, in or out of the record. At one 
place in the record we find this writing-" Bond fixed a t  
$25; bond filed," but i t  does not appear that the court saw or 
approved it. I t  cannot be presumed that  the court saw it, 
because i n  the orderly course of business the clerk takes the 
undertaking; it is not necessary that the court should do 
so. I t  must sufficiently appear affirmatively that the court 
received and approved the undertaking, in  which case the 
presumption arises that the appellee was present and as- 
sen ted to the entry of approval-he being in court is pre- 
sumed to see and assent to such entry, nothing appearing to 
the contrary. MclMillan v. Nye, 90 N. C., 11. 

I n  Hancock v. Brarnlett, 85 N. C., 393, the entry on the 
record was-" bond fixed at  $25; filed and approved," and  
this was held a sufficient waiver in writing. There, the 
Chief Justice said : " The acquiescence of the appellee in  ite 
su5ciency must therefore (because the undertaking was ac- 
cepted in  open court) be assumed, and consequently a 
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waiver of his right to make the objection in this court." 
And the court, in  that case, went as far as we feel a t  liberty 
to go in upholding the waiver i n  writing recognized by the 
statute. " Filed and approved" imply that the court ap- 
proved the undertaking in  open court, and tha t  is very 
much more than is implied by the words, "bond filed." 

I n  Byson v. Lucas, 85 N. C.. 397, the court held, the under- 
taking not being justified, that an entry thereon of the 
words, " the within bond is good," was not a compliance 
with the statute prescribing how appeals shall be perfected. 
There, Mr. Justice ASHE, in  distinguishing i t  from Hancock 
v. Bramlett, said in respect to the latter case : " I n  that case 
the presiding judge in the case on appeal states that the 
bond fixed at  $25 is 'filed and ap~roved, '  and i t  was pre- 
sumed that  the bond was taken in open court under the su- 
pervision of the judge. But this bond is approved by the 
clerk, i t  may be privately, when the appellee had no no- 
tice of its'being filed or any opportunity to object to its suffi- 
ciency ." 

The  purpose of the statute is to protect the appellee in re- 
spect to costs. H e  has a substantial interest in the under- 
taking, upon appeal, and it cannot be dispensed with with- 
out his consent in writing, unless a sum of money be de- 
posited with the clerk by order of the court i n  lieu of the 
undertaking. The  statute is careful to provide, in strong, 
peremptory and exacting terms, that the appeal shall be in- 
efectual for any purpose unless perfected in the way prescribed 
in it. The  language is plain and mandatory, and very lit- 
tle is left to construction. The appellee has the substantial 
right under the statute to insist upon a substantial compli- 
ance with i t  in all respects. And i t  is our duty to uphold 
his right when he demands that we do so in a proper case. 

The  motion to dismiss the appeal must be allowed. I t  is 
so ordered. 

Appeal dismissed. 
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STATE v. ELIAS BUTTS. 

Appeal Transcript of Record. 

The transcript of record on appeal should be drawn in accordance 
with Eaton's Forms. The transcript in this case is so imperfect 
that the court em mero rnotu ordered a writ of certiorari to issue. 

(&ate v. King, 5 Ired., 203; fludderth v. McCombs, 67' N. C., 353 ; &tats 
v. Jones, 82 N. C., 691;  HoweUv. Ray, 83 N. C., 558; fltatev. Gay- 
lord, 85 N. C., 551, cited and approved.) 
INDICTMENT for cruelty to animals, tried a t  Fall Term, 

1834, of GREENE Superior Court, before Avery, J. 
Defendant appealed. 

Altorney-General for the State. 
No counsel for defendant. 

MERRIMON, J. The  transcript of the record irr this case 
is so imperfect, that  we are not a t  liberty to decide the ques- 
tions of law intended lo be presented by the exceptions 
specified in it. 

It does not appear, that a court was held at all by a judge, 
nor does it appear when or where the proceedings set forth 
were had, nor that a grand jury was drawn, sworn and 
charged. 

There appears a copy of what purports to be the indict- 
ment, to which i t  is stated the  defendant pleaded not guilty ; 
that  a jury wassworn and empanneled, that  a verdict of guilty 
was rendered, and there wns judgment thereon, and like- 
wise the case for this court upon appeal agreed to by conn- 
sel, and the undertaking upon appeal. This is plainly in-  
sufficient 

This court is placed in connection with the court from 
which an appeal comes by means of the appeal taken, or  
some proper substitute for it. And as to the action, or prc- 
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oeeding in which the appeal was taken, it can learn that a 
court was held by a judge a t  a time and place allowed by 
law, and of the parties to and the subject matter of the ac- 
tion, and the essential proceeding had in  it, only from the 
record. And these things must appear to give this court 
complete jurisdiction. 

Hence i t  must appear in the record, with reasonable cer- 
tainty, that a court was held by a judge authorized by law 
to hold it, and at the place and time prescribed by law. I n  
all cases, i t  must appear that the court had jurisdiction of 
the parties and of the subject matter ;  and so much not 
more, of the record in every case, ought to be sent up as 
will properly present the exceptions taken, that is, as will 
show that they were taken, the rulings of the court to which 
they apply, and how they bear upon the action. This court 
must be able to see that a court was held and that the action 
was properly constituted before it. This requirement is not 
mere matter of form that may be dispensed with. I t  is a n  
essential pert of procedure in every action And however 
informal a record may be, these essential requisites must ap- 
pear in it, else the court cannot proceed to examine the 
alleged errors, and decide the questions'of law sought to be 
presented. State v. King, 5 Ired., 203 ; Suddertlz v. McCornbs, 
67 N. C., 353; State v. Jones, 82 N. C., 691 ; Howell v. Ray, 83 
N. C., 558 ; State v Gaylord, 85 N. C., 551. 

I n  this case i t  ought to appear i n  addition to what is set 
forth in the transcript, that  a t  a term of the superior court 
held a t  the court house at  a time prescribed by law, a judge, 
naming him, was present and presided, that a grand jury 
was drawn, sworn and charged, and that they, in open 
court, presented the indictment set forth in  the transcript ; 
and i t  would be better to set forth the entries made by the 
grand jury on the indictment. This fullness of the record 
is especially necessary in criminal actions, because the 
court in all such actions carefully examines and scrutin- 
izes the whole record to see if there be any material error. 
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I t  is the duty of tbe  clerks of t he  courts to inform them- 
selves. as  to t l ~ e  nature of their official duties and  the 
methods of discharging the sdme ; and they are  uot only 
remiss, but very cer>surable when they fail to do  so. Great 
public evils spring from inefficient oKicers of court ; they 
alwdys retard and frequently defeat the due administration 
of justice. I t  is to be deplored tlrat so many clerks of the 
courts are so inefficient, by reason of their lack of knowl- 
edge of their official duties. It would be well for counsel 
to see t h a t  transcripts are  prope~ly  made u p  before they 
come to this court. WP have hrretolore rwom~nended,  arid 
ag,.ilin recorninend, to a11 c l ~ r k s ' ~ h t :  (xcellerlt Book of Forms 
prepared by the late Willlam Eaton. If they would prop- 
erly follow ~ l r s t ,  wl~ere i t~  it  1s 1)ertiuent to their office, they 
could llardly fail to do their ccork intel l~gent ly and effi- 
cien tly. 

It, sufficiently Hppears in t l ~ e  tra~rscript before us, that  a 
perfect transcv-~pt of the record 118s [lot beell sent u p ,  aud the 
court will therefure, rx rnwo rr~otu older that the writ of cer- 
t i oqar i  to iwue, ccln~nlal t3111g {lie clerk ot tlir E I I I  erior court 
to vertify to t l ~ i s  court a full t r e ~ l s w i l ~ t  of the record in this 
behalf. Let the writ issue. It is SO ~ r d e r r d .  

C h  tiorari ordered. 

STATE Y. LOUIS 11. SPELLER. 

1. The inferior and superior courts hare concurrent jwisdiction of all 
offe~~ces whereof juridiction is given to .the inferior conrt. THE 
CODE, $1241. 
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2. These courts have jurisdiction of an indictment containing two 
counts -first, charging an assault with a deadly weapon, and 
secondly, an assault and battery; and a finding by the jury of 
"not guilty" on the first, but " guilty" on the second count, will 
not oust the jurisdiction-approving Xtate v. Ray, 89 N. C., 587, 
and the case therein cited. 

(Xtate v. Reaves, 85 N. C., 553; Xtate v. Ray, 89 N. C., 587, cited and 
approved.) 

INDICTMENT for an assault, tried a t  Spring Term, 1884, of 
BERTIE Superior Court, before Avery, J. 

T h e  prosecution was com~uenced in the inferior court of 
Bertie couuty, and the indictment contained two counts- 
first, for an assault with a deadly weapon,and secondly, for 
an assault and battery. T h e  jury fourid the defendant " not 
guilty " on the  firs, count, but " guiity " on the  second. 

T l ~ e  assault and battery was proved to have been com- 
mitted iu  Novern ber, 1883, and the bill of iudictment was 
found by t h e  grand jury a t  February term, 1884. I t  was 
also proved that  i t  was committed by the defendant upon 
the person of the prosecutrix with a stick, which broke her 
arm. 

T h e  defendant moved in arrest of judgment upon the 
ground that  i t  appeared from the bill of ~ndic tment  that  the 
court did not have jurisdiction of the offence, as  charged 
in  the second count of the it~dictment. 

T h e  n~otion was overruled, and the court rendered judg- 
ment, from w11ic.h the defendant a p v a l e d  to the superior 
court, and  a t  spring term, 1884, of that  court the judg- 
rneut of the inferior court was affirmed and the defandant 
appealed to this court. 

A t t o r n ~ y  General, for the State. 
No counsel for defendatlt. 

ASHE, J. THE CODE, § 808, provides that the " inferior 
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courts s l~a l l  have jurisdiction of all crimes and misdemeanors, 
except those whereof exclusive original jurisdiction is given 
to justices of the peace,and except the crimes of murder, man- 
slaughter, arson, rape, assault with intent to commit rape, 
burglary, horse stealing, libel, perjury, forgery and high- 
way robbery." The  crime of an assault and battery with a 
deadly weapon falls within neither of these exceptions. The 
inferior court consequently had jurisdiction of that offence. 

The  crime charged, then, in this indictment is one of 
which the inferior court had jurisdiction, but on the t,rial the  
jury found the defendant guilty of an assault and battery, 
but not guilty of assault and battery with a deadly 
The  defendtint was found guilty of an offence inferior to 
that  as charged, and of which a justice of the peace ]lad 
original jurisdict.ion. But the inferior offence is of the 
same nature as that charged, and it lias been held by the 
court in State v. Reaves, 85 N. C., 553, and ~S'tate v. Ray, 
89 N. C., 587, i n  like cases, that  where the superior courts 
have once gained jurisdiction, which they do by the gen- 
eral finding of " a true bill " by the grand jury, they will 
continue to hold it, and cannot be ousted of their jurisdic- 
tion by the finding of a verdict by the petty jury of 
"guilty " of the inferior offence only. Aud in this respect 
there can be no distinction be$ween the jurisdiction of the 
superior and inferior courts; for by section 1211 of THE 
CODE i t  is provided that the inferior and superior courts 
shall have concurrent jurisdiction of all such oEences 
whereof jurisdiction is given to inferior courts. 

Our conclusion therefore is that the inferior court had 
jurisdiction and that there is no error. Let this opiniorl be 
certified to the superior court of Bertie county, that  the 
same mag be certified by that  court to the inferior court of 
that  county that the case may be !~roceeded with according 
to law. 

No error. Affirmed. 
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STATE v. ALFRED WILLIFORD and others. 

J u r i s d i c t i ~ n ,  b ind ing  over of party 20 c o u ~ t  does not give-Ex- 
ception to Evidence-Declarations of Accused-Res gesta. 

1. Where courts have concurrent jurisdiction, tha t  court possesses 
the case in which jurisdiction first attaches, as here, by the finding 
of the indictment. The fact that  defendant was bound over to  
one of said courts and the return of the warrant made. does not 
necessarily give jurisdiction to such court. 

2. An exception to evidence sholuld state the testimony that this 
court may see and determine its effect. 

3. What a defendant says is always received against him when perti- 
nent to the issue, but not for him unless it be a part of the Tes 
qesta; hence on trial of an indictment for forcible trespass, i t  
was 7~7cZ no error to exclude the declarations of defendant while 
on his way to the prosecutor's house. 

(C7zilds v. JIcvtz~~, 69 S. C , 126 ; Stctfp v. Tidale, 2 Dev. $ Bat., 
159; #$ate v. Cnsey, Husb , 209; Raywood v. H c ~ y ~ o o d .  79 N. C., 
42, Btr/t~ v Y q r b o r o f ~ y h ,  1 Hawks. 78; State v. Cbuaiz, 7 Ired., 
239 ; Stntc v. Tzily, 3 Ired., 424; Xtnte v. Wo? thtnqton, 64 N. C., 
594; State v. Hotcnrtl, 82 N. C , 623; State v. Bryson, Winst , 86, 
cited and approved.) 

IKDICI~MIIENT 1'01 t'or.cik)Ie tresjrass tried at Spr ing  Term,  
1884, of H KFLJTOKD Superior Court ,  before Gudger,  J. 

Verdict, i i f  gu i l t y ,  j udgment ,  by the  defendauts. 

A t t o y m y  Getleral, for the  State. 
Yo counsel fur detc , i rda~~ts  

ASHE, J. Shr  fir+( ~ m ~ r l t  preseuted by the  record was 
whether. w !)lea 111 n b a t ~ m e u t  to the  jurisdictiotl of the  cour t  
would :le. 

T h e  facts were tijese : T h e  alleged forcible trespass:was 
c o t n ~ n ~ t t e d  U I I  the  25th of August,  1883, upon the house 

3 4 
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and  premises of otie Hollocnan ; that soon thereafter a n d  
before the fall term, 1883, of Hertford superior court, a war- 
rant  was issued against these defendants and one Lassiter 
by a magistrate of Hertford county,and on the hearing be- 
fore said magistrate these defendants, (Lassiter uot having 
been arrested,) were bound over to appear a t  February 
term, 1884, of the inferior court of Hertford county, to an- 
swer the charge of forcible trespass ; that  a t  fall term, 1883, 
of the superior court for said county, this indictment was 
found and writs of capias were issued, upon which in March, 
1884, and later, these defendants were arrested and gave 
bond for their appearance a t  spring term, 1884, of the su- 
perior court ; that the defendants appeared a t  the February 
tern], 1884, of the inferior court of said county, when an in- 
dictment for the same offeuce was found by the grand jury 
of that court against the defendants, and the case was con- 
tinued to August term, 1884, of said court, and t be defend- 
ants entered into a ~ecognizauce to appear a t  said August 
term. 

The  defeudat~ts pleaded in abatement that the iuferior 
court had jurisdiction of the case, but His  Honor over 
ruled the plea, and the defendants excepted. 

Tile plea i n  abatement was properly overruled. The su- 
perior arid ~nferlor courts had concurrent jurisdictioi~ of the 
offence of w h ~ c h  the defendants were charged. THE CODE, 

1241, and the act of 1879, ch. 302 And whet) two or 
more courts have equal or col~current jur~sdiction of a case, 
that court Iwsesses the case i n  which jurisdictiorl first at- 
taches. Childs v Mnl-tin. 69 N C , 126 ; State v. Tisdale, 2 
Dev & Bat., 159 ; State v. Casey, Busb., 209 ; Haywood v. 
Haywood, 79 N. C., 42; Merrill v. Lake, 10 Ohio, 373 ; State 
v. Yurborough, 1 Hawks, 78. 

Here, the offence was committed in August, 1883, and a t  
fall term, 1883, of the superior court the bill of indictment 
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upon which the  defendants were tried and convicted was 
found. 

T h e  superior court thereby took jurisdiction of the case. 
No bill of indictment was found in the inferior court until its 
February term, 1884, after the superior court had taken pos- 
session of the case. The  inferior court could not be said to 
have taken jurisdiction from the fact that the warrant is- 
sued in  August, 1883, was returnable, and  the defendants 
recognjsed to appear a t  the February tern1 of said court ;  
for the return of a warrant to a court does not necessarily 
give jurisdiction to such court, for the court rnay still fail 
to take cognizance of the case by proceeding with the pros- 
ecution. I t  was the duty of the magistrate under the act 
of 1879, to bind the defendants to the superior court, that 
being the first court after the arrest. But although the 
magistrate failed in his duty in this respect, the superior 
court having taken jurisdiction of the case, its jurisdiction 
could not be ousted by binding over the parties to a subse- 
quent inferior court. 

When the jurisdiction is concurrent, i t  would seem that 
either court may take jurisdiction, and when no objection 
by plea in abatement is made to tbe jurisdiction, i t  rnay 
proceed to judgment;  and such juclgment may be pleaded 
in  bar of tlie ~rosecut ior~  in the other court. 'Po that effect 
was the decision of the court in the case of State v. Bsdale, 
supra, where a bill of indictment for assault and battery 
was found in the superior court against a person who was 
subsequently, but before being taken to answer the charge in 
the superior court,indicted and convicted in the county court 
for the same o f f e ~ ~ c e ;  i t  was held that the county court 
had jurisdiction of the case notwithstanding the bill found 
in the superior court, and to that bill he might plead his 
former conviction in the county court. 

The  other exception taken by the defendants was founded 
on  the refusal of His  Honor to admit  proof of the declara- 
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tions of Lassiter when 011 his way to Hollomau's house, as 
to the purpose of the defendants in going to said house. 
There was no error in this ruliug. IL is well settled that  
an exception of this character should set out the testimony 
proposed to be offered, that  the court u ~ a y  see whether its 
reject~on prejudiced the defendant. State v. Cowan, 7 Ired., 
239. The exception is untenable on another ground. What 
a defendant saps is a lways  rccoived against him wheri per- 
tinent to the issue, but uot for h im,  unless i t  be a part of the 
res gestae. State v. filly, 3 Ired., 424; State v. Worthington, 
64 N. C., 594 ; bytate v. Howarcl, 82 N. C., 623 ; State v. Bryson, 
Winst., 86. 

There is no error, let this be certified to the superior court 
of Hertford coanty that the case may be proceeded with 
according to law. 

No error. Affirmed. 

STATE v. WILLIAM VAUGHAN. 

Warrant of Justice, power to a m e d  i n  Superior. Court-Dis- 
cretiorrary Power. 

1. The court has the power to amend a justice's warrant in a crim- 
inal action, in form or substance, but the amendment must not 
change the nature of the offence intended to be charged. THE 
CODE, 5 908. 

2. Whether such power to amend shall be exercised, is discretionary 
with the presiding judge. 

CRIMINAL ACTION, tried on appeal, a t  Fall Term, 1884, of 
GRKEKE Superior Court, before Avery, J. 

T h e  defendant appealed from the judgment rendered 
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against him by the justice of the peace, to the superior 
court. 

The  warrant upon which the defendant was tried in  the 
court of the justice of the peace, was as follows: To any 
lawful oficer, etc.: Whereas, TayIor Barrow, overseer of the 
public road from Fort Run to Wayne county line, has com- 
plained on oath to me, one of the acting justices of the 
peace in  and for said county, that  he appointed the 8th day 
of August, 1884, to work said road, and that  he gave Wil- 
liam Vaughau, one of the  hands liable to work on said 
road, lawful notice to attend and work said road, and 
that he failed and refused to do so : These are, therefore, 
to command you to arrest said Wllliarn Vanghan, and him 
have before me a t  Shine, in said county, on the 27th day of 
August, 1884, at 10 o'clock A. M ,  then and there to answer 
said complaint, and be otherwise dealt with according to 
law." Given under my band and seal this 27th day of 
August, 1884. 

(Signed) JOHN W. TAYLOR, J. P. [Seal.] 
Wheu the case was called in  the superlor court for trial, 

the defendant moved to quash the warratit, and the solicitor 
moved to amend the charging ijart of the warrant as fol- 
lows, to wit : "That  William Vaughan, late of Bull-head 
township, i n  the county of Greene aforesaid, ou the 8th day 
of August, 1884, and for ten days and more, before the said 
William Vaughan had beer] duly summoned as a hand to 
work on said public road, situate in said township, i n  said 
Greeue county, and  was then and  during all said time be- 
tween eighteen and forty-five years of age, and  liable to 
work on said public road, and that  three -days and  more 
before the day first aforesaid, the said William Vaughan 
had bee; duly and lawfully summoned to work on said 
public road, on the said first named day, and that the said 
William Vaughau being then and  there liable as aforesaid, 
and  having been so summoned as aforesaid, did on the day 
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and year aforesaid, in said township, in the county afore- 
said, wilfully and unlawfully fail and omit to attend and 
work on said public road, as he was so summoned to do as 
aforesaid, he, the said William Vaughan, not having paid 
to said overseer one dollar to be relieved from so working 
on said public road, against the form of tlle statute in such 
case made and provided and against the peace and dignity 
of the state." 

The  court refused the motion to amend, on the ground 
that section 908 of THE CODE did not give the court power 
to grant the amendment asked, but allowed the motion to 
quash. 

From t,he refusal of the court to allow the amendment, 
and the order of t,he court that the warrant be quashed, the 
solicitor appealed. 

Attorney-General, for the State. 
Yo counsel for the defendant. 

ASHE, J. The only quest,ion presented for onr considera- 
tion is, did the court have the power to allow the amend- 
ment? We think i t  unquestionably had such power. 

THE CODE, 3 908, under the provisions of which the so- 
licitor rnade his motion to amend, is as follows: 

" No process or other proceeding begun before a justice of 
the peace, whether in a civil or criminal action, shall be 
quashed or set aside, for the want of form, if the essential 
matters are set forth therein ; and the court in  which any 
such action shall be pending, shall have power to amend any 
warrant, process, pleading, or proceeding in  such action, 
either in  form or substance, for the furtherance of justice, on 
such terms as shall be deemed just, a t  any time either be- 
fore or after judgment. 

Before the adoption of THE CODE there was no statute in- 
vesting the courts with the power of amending process, pro- 
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ceedings, kc.,  had before justices of the peace. The only 
legislation on that subject was that "no process issued by a 
justice of the peace shall be set aside for the want of form 
if the essential matters are set forth therein." Rev. Code. 
ch. 62, 5 22. This embraced civil as well as criminal pro- 
cess, but  gave no power to amend in matters of substance. 
I n  civil actions, however, the amplest powers of amendment 
were given to the courts to amend any process, pleading or 
proceeding in such actions either in  form or substance for 
the furtherance of justice, on such terms as shall be just, at 
any time before jndgtnent rendered therein. Rev. Code, 
ch. 3, § 1. 

THE CODE in section 908 greatly extends the power of the 
courts. I n  fact, i t  gives them unrestricted power of amend- 
ment to all warrants, process, proceedings and pleadings in 
any action civil or criminal commenced before a justice of 
the peace in form or substance either before or after judg- 
ment. 

We understand the purpose of the legislature in creating 
this statute was to coufer power on the courts to make such 
amendment as may be deemed necessary to perfect the ac- 
tions, pleadings, $c., begun before justices of the peace, 
where the essential matters are set {orth, but  not to change 
the character of the action or the nature of the offence in- 
tended to be charged. 

And, while ample power of amendment is given in such 
cases, there is no restriction upon the discretion of the courts. 
His Honor in the court below might haverefused, as a mat- 
ter of discretion, to allow the amendment, but  where his 
refusal was put  upon the ground of his not having power to 
allow it, there was error. 

Whether in this case there was any necessity for the 
amendment, or whether the court should have allowed the 
particular amendment proposed, we express no opinion ; 
but we are clearly of opinion that  under the provisions of 



536 I N  T H E  SUPREME COURT. 

the statute the court had the power to make the amendment 
in question. 

There is error. , Let this be certified to the superior court 
of Greene county, that  the case [nay be proceeded with ac- 
cording to law. ' 

Error. Reversed. 

STATE v. JEFFERSON CROOK and another. 

Appeal, slatemerht of Cass- Warm~at, power to amend-Act of 

Assembly a71d Ci~nstitution discussed. 

1. Where it appears that  the appellant served no case upon the 
appellee and the judge makes the statement of the case on appeal, 
it is presumed that  he did so by consent of parties. 

2. But when the record presents the exceptions necessary to enable 
this court to p y s  upon them, no formal statement of a L'case" 
need be made. 

3. The court has power to anlend a justice's warrant under THE 
CODE, § 908-see precedlng case. The provisions of this statute 
are not in conflict with the constitution. 

4. Article one, section thirteen of the constitution, providing that  
no person shall be convicted of crime but by the unanimous ver- 
dict of a jury, and giving the legislature power to provide other 
means of trial for petty misdemeanors with the right of appeal; 
and section twelve, to the effect, that  no one shall be held to  
answer a criminal charge, "except as hereinafter allowed " but  
by indictment, &c., discussed and interpreted by MERRIMON, J. 

(fitate v. Gallimore, 7 Ired., 147; fltate v. Edney, 80 N. C., 360; State 
v. Pox, 81 N. C., 576; &ate v. Quick, 72 N. C., 241; State v. Bry- 
son, 84 N. C., 780; Htate v. Powell, 86 N. C., 640, cited and ap- 
proved.) 
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APPEAL from a justice's court tried a t  Spring Term,  1884, 
of UNION Superior Court, before &IacRae, J. 

T h e  defendauts were charged in  a justice's warrant with 
a misdemeanor, i n  " unlawfully" releasing impounded stock, 
i n  violation of the act of 1879, ch. 135, § 12. The  case is  
stated in the  opinion here. T h e  state solicitor appealed from 
the  rul ing of the court below. 

Attorney- General, for the  State. 
Messrs. Covington & Adarns, for defendants. 

MERRINON, J. A justice of the peace in  the  county of 
Union on the  16th day ot May, 1883, issued his warrant 
against the  defendants, charging them with a violation of 
t h e  statute, (acts 18'79, ch. 135,'s 12,) and they were arrested 
and  taken before the justice of the peace and tried. H e  found 
them guilty, gave judgment  against them,  and they appealed 
to the  superior court. 

T h e  warrant charged that  the  mischief complained of 
mas " unlawfully " done, bu t  i t  d id  not charge tha t  i t  was 
" unlawfully and  wjlfully " done. 

I n  the superior court, the  defendants moved to quash the  
warrant upon the ground that  the  offense was not sufficiently 
charged therein ; tha t  i t  ought  to be alleged that  the  defend- 
an t s  did " unlawfully and wilfully," &c. 

T h e  solicitor for the state thereupon moved that  the  war- 
r a n t  be amended, so as to charge t h a t  the  offense mas " un-  
lawfully and wilfully" done, &c. 

T h e  court denied the latter motion on the ground,  " t h a t  
the  presiding judge had no power to make the ameudment," 
allowed the motion to quash the warrant,  and thereupon 
t h e  state solicitor appealed to this court. 

I n  this court the  counsel for t h e  defendants moved tha t  
t h e  judgment  of the  superior court be affirmed, upon t h e  
ground t h a t  n o  case for this  court upon appeal had been 
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settled according to law, and he suggested, upon affidavit of 
the defendants, that the case settled upon appeal, which ap- 
pears in the transcript of the record, was made by the pre- 
siding judge without notice to the defendants, or their coun- 
sel, and without their consent or sanction, and that the so- 
licitor for the state had never served upon them, or either 
of them, nor upon their counsel, a case upon appeal as  re- 
quired by the statute in  such cases. 

Generally, the presumption is, nothing appearing to the 
contrary, that the case settled upon appeal to this court by 
the presiding judge, was settled by consent of parties, but if 
i t  be granted that this presumption is rebutted in this case 
by the affidavit of the defendants, the motion cannot be al- 
lowed, because the appeal brought the case into this court, 
and the record itself, without any case settled upon appeal, 
sufficiently presents the ground of exception to enable the 
court to decide the question presented by it. 

The motion of defendants, the motion of the solicitor to 
amend, the denial of the one, the granting of the other, and 
the exception to the ruling of the court, all necessarily ap- 
pear in the record, and therefore there was no necessity to 
settle the case upon appeal. 

The  object of s e t t l i ~ g  the case upon appeal is to present 
the exceptions intelligently. Where these appear suffi- 
ciently in  the record, a formal statement of the case is not 
necessary. And so, if the formal " settlement" of the case 
upon appeal in this case shal l  be treated as mere surplusage, 
as i t  may be, the court must look into therecord and decide 
any question presented by it. State v. Gallimore, 7 Ired., 
147 ; State v. Edney, 80 N. C., 360 ; State v. Fox, 81 N. C., 576. 

The legislature has been careful to provide that process 
and  proceedings, whether civil or criminal, begun before 
justices of the peace, shall not be quashed, set aside or fail, 
for want of form, if the essential matters are set forth therein. 
Statutory provision in this respect has been deemed neces- 
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sary, because this useful class of officers is not generally 
composed of persons skilled in the law and its forms. The  
legislature meant to declare first, that their process and pro- 
ceedings must be upheld when they can be, consistently 
with the rights of the parties litigant. And secondly, in  
furtherance of this view, the statute, THE CODE, § 908, pro- 
vides that " the court in which any such action shall be 
pending, shall have power to amend any warrant, process, 
pleading or proceeding in such action, either in  form or 
substance, for the furtherance of justice, on such terms as 
shall be deemed just, at any time, before or after judgment." 

The power of amendment thus conferred upon the courts 
is very broad and thorough. Any amendment i n  either a 
civil or criminal action in respect to the warrant, process, 
pleading or proceeding, in form or substance, may, in the 
discretion of the court, be made in furtherance of justice. 
This does not, however, imply, certainly in a criminal ac- 
tion, power to change the nature of the acticin, or rather, 
the nature of the offense intended to be charged, so as to 
charge an entirely different offense in substance from that 
at  first intended, but any amendment may be made that 
perfects the charge of the offense whether such amendment 
affects the form or the substance. I t  has been so held a t  
the present term in  State v. Vaughan, ante 532. 

The  counsel for the defendants, on the argument, ques- 
tioned the power of the legislature to invest the courts with 
such power of amendment in respect to criminal actions, 
npon the ground that it left the power to amend, change or 
modify the accusation, in the appellate court, and this would, 
he insisted, be in violation of the Bill of Rights, and he 
cited section 13 of article one, which provides that, " No 
person shall be convicted of any crime but by the unani- 
mous verdict of a jury of good and lawful men in open 
court. The  legislature may, however, provide other means 
of trial for petty misdemeanors, with the riglit of appeal." 
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It will be observed that the last clause of this section pro- 
vides that, "the legislature may, however, provide other 
means of trial for petty misdemeanors, with the right of ap- 
peal." This plainly implies that, as to petty misdemeanors, a 
method of trial other than by jury in the ordinary method 
may be provided by the legislature, if the right of appeal be 
allowed-that is, the right to appeal to a court where trial 
by jury may be had. 

I t  is said, however, that this interpretation is in conflict 
with section twelve of article one of the constitution, wllich 
provides that, " No person shall be put to answer any crimi- 
nal ch arge, except as hereinajzer allowed, but by indictment, 
presentment or impeachment." 

I t  is obvious, that the words of the section, "except as 
hereinafter allowed," have reference to the last clause of the 
section next succeeding it, and are intended to hmmonize 
the two sections and let both operate. 

The  very purpose of conferring on the legislature power 
to provide means of trial other than by jury in the ordinary 
may, as to petty misdemeanors, is to avoid the inconven- 
ience, expense and delay attendant up011 indictments by 
the grand jury, and the trial by jury where the parties 
choose to waive it, in  the ordinary course of criminal pro- 
cedure. Prior to the present constitution, the legislature 
did not possess such power, and there was much complaint 
a t  the costliness, inconvenience and delay in the adminis- 
tration of criminal justice in respect to small offenses. One 
object had in view by the new constitution is, to obviate 
that  evil. In  addition to the provisions above cited and in  
furtherauce of the same purpose, i t  is provided, among other 
things, in  section 27 of article four, that, " the  several jus- 
tices of the peace shall have jurisdiction under such regula- 
tions as the general assembly shall prescribe, * * * " of all  
criminal matters arising within their counties, where the 
punishment cannot exceed a fine of fifty dollars, or impris- 
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onment  for thirty days. * * * * When an  Issue of 
fact ahall be joined before a justice of the peace, o n  demand of 
either party thtreto, he shall cause a jury ~f six men to be 
summoned ,who shall try thesame.  * * * * I11 all 
cares of a criminal nature, the  party against whom judg- 
ment  is given, may appeal to the  superior court where the  
mat ter  shall be heard anew." 

T h e  provisions of the  co l~s t i tu t~on  reftrred to hearing 
upon the subject before us, all have the  same cotnrnol~ pur- 
pose, and must be cor~strued together. Tha t  purpose is 
manifest, and the  necessary incidental powers to completely 
effectuate it canuot be denled. I t  is contemplated that the 
justice of the peace shall g ran t  his warrant ill all proper cases, 
and  tha t  shall coutain the  :tctusation a g a ~ n s t  the  
party charged with the  petty offense; if he accuses imper- 
fectly, he may amend his warrant so as to perfect the  charge 
of tlle same offense ; he may try the party, or either party to 
the  prosecution tnay demand and have a jury trial, the ju ry  to 
consist of six men ; the defendant, if convicted, may appeal to 
the  superior court, and in that couri " the matter shall be 
heard anew." What  mat ter?  Plainly,  the  matter tried he- 
fore the  justice of the peace It is not contemplated as sug- 
gested by counsel, tha t  a bill shall hr sent before the  grand 
jury in superior court, and the accused tried, not .'anew," 
bu t  upon indictment found. T h e  warrant issued by the 
justice of the  peace, aud containing the accusation, is the 
matter to be tried " anew." I f  upon the appeal, the court 
shall find the  warrant or accusation made in  it, imperfect 
by reason of lack of form or substance, the  court may, in its 
discretion, amend and verfect one or both, not changing the 
nature  of the offeuse. THE CODE, § 908, expressly allows this 
to be done, and  t h e  statute is not inconsistent with the con- 
stitution ; indeed, i t  executes effectually its purpose and in- 
tent.  T h e  legislature is fully empowered to provide "other  
means of trial for petty misdemeanors," than the ordinary 
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method, and justices of the peace have jurisdictiou of the 
offences, " under such regulations as the general assembly 
shall prescribe." How the accueatiou shall be made, how 
informal and imperfect accusations shali be amended and 
perfected, is not prescribed by the constitution ; this is left 
to the legislature, and the power in that  respect is not re- 
stricted, certainly by any express limitation. 

The  power conferred upon the superior court to amend 
proceedings before a justice of the peace upon appeal, is 
neither unreasonable nor oppressive. How is the accused 
injured or prejudiced by perfecting the charge against h im 
in the superior court? H e  goes into that court after he has 
been tried before the justice of the peace. I s  he to escape 
there because of lack of form in the warrant or charge 
against him., and go back and take his chances of escape a 
second time upon another warrant, accusation and trial be- 
fore the justice of the peace, not skilled i n  the law, and dis- 
satisfied with his judgment, go tn the superior court to es- 
cape there a second time, because of informality ? Surely 
the constitutiou does not contemplate so idle, so vicious a 
rnethod of procedure ! If allowed, it would practically, in a 
large degree, defeat the purpose of the constitution in  con- 
ferring upon the legislature power to provide specially for 
the trial of petty misdemeanors. The  exercise of such 
power of a~nendment  iu  the superior court is essential to 
rencler the j u ~  isdiction of justices o f  the peace practically 
effectual in criminal matters wherein appeals shall be 
taken. State v Quick, 7 2  N. C., 241; State v. Bqson,  84 N. 
C. ,  780 ; State v. Powell, I<. C'., 640. 

The  court erred in holding that i t  had no power to allow 
the prayed for by the solicitor for the state, and 
for such error, the judgment must be reversed. To that 
end let this opinion be certified according to law. 

Error. Revel sed. 
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STATE v. DOUGLASS BRODNAX. 

Concealed Weapon- Criminal Intent 

1. One is not guilty of a violation of the statute prohibiting the car- 
rying of concealed weapons, where it appears that he had a pistol 
in his pocket for the purpose of delivering it to the owner who 
had sent him for it. The facts here show that there was no crim- 
inal intent. 

2, The mischief provided against, is the practice of wearing weap- 
ons concealed about the person to be used upon an emergency. 

(&ate v. Gilbert, 87 N. C., 527, cited and approved). 

INDICTMENT for carrying concealed weapon, tried a t  Fall  
Term, 1881, of ROCKINGHAM Superior Court, before Cud- 
ger, J. 

The  defendant was charged with carrying a pistol, con- 
cealed about his person, off his own premises, in violation 
of the act of 1879, ch. 127. THE CODE, 5 1005. 

H e  was found off his own premises on the platform a t  the 
depot, a t  Reidsville, with a pistol In 11% pocket. 

At the time of f i nd~ng  the pistol in defer:dant's pocket by 
a policeman, he stated that the pistol belonged to one 
George McCain, with whom he boarded, and that McCaill 
had'seut him to I ~ r i l ~ g  the pistol from the residence of one 
Charles Gunn, sad that while on his way wlth the pistol 
he had purchased for one Hardin Scbles, who was going off 
011 the train, a pint of whisky, and that he was on the plat- 
form to deliver the whisky when arrested. 

The  defendant testified to these facts, and was corrobo- 
rated by both UcCain and Gunn, as to the facts that he had 
been sent for the pistol, and that  it had been delivered to 
him for the purpose of being carried to McCain, who was 
the owner. 
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T h e  defendant was also corroborated by Hard in  Scalesas 
to the  fact tha t  he  had requested him to b r i ~ ~ g  him a pint of 
whiskey on the eve~r ing  of his arrest, as testified to by de- 
fendant. 

T h e  defendant mas fouud guilty,  and there was judgment  
against him, from which he appealed. 

Attorney- Geneva1 for the  State. 
No cause fc~r. the defendant. 

ASHE, J. The  case of State v. Gilbert, 87 N. C., 5'27, is de- 
cisive of this case. There, a inercliat~t while in  t,he streets 
of Ashevilie, had in 11;s overcoat pocket, concealed from 
view, a pistol which he  bad Sought as a sample, and was 
carrying i t  to another $tore in  tlle town to have i t  packed 
with other goods which he had bought to be carried to his  
store i n  the country. It was 11eld by this court that  he was 
not guilty of a violation of the stat,ute. Mr. Just,ice RUF- 
BIN, who delivered the  cipi~riou of the  court,, sa id:  " T o  
bold tha t  a n~erchan t ,  who, havirlg just purchased a pistol 
with a view to his trade, a n d  carrying i t  from one store in  
a town to another for the  purpose of having i t  liaoked with 
other goods, thougl~tlesslg p a t  i t  in h is  pocket, not caring, 
and not i , l l inkir~g whet l~er  i t  couid be seen or notasis guilty of 
a criminal violation of the  laws of his country, is more, we 
think,  t h a r ~  was ever co~~te tnp ia ted  by those who framcd 
the law upon the  snt~,ject', and very certainly seems far re- 
moved f rom. t i~e  mischief that i t  was intended to remedy." 

To  be sure in tha t  ciise there was a s1)ecial verdict and the 
jury found there was no criminal intent. But  the facts de- 
veloped in this ctlse show as conclusively tha t  there was no  
criminal intent, as if tha t  fact had been found by a jury. 
T h e  facts of this cast, a re  so similar in character, to those i u  
t h e  case cited, tha t  if the  defendaut was not guilty in  tha t  
case, he  cannot be i n  this. 
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T h e  mischief intended tjo be remedied by the statute was 
the  practice of toenriwg ogensive weapors concealed about the  
persoti, or carrying them so concealed with a p\:rpose to be 
used ofFensivtily or defensiveiy upon an eruergency. We 
callnot beii,eve thzt, i t  was t h e  intention of the law-makers 
to Loid one ~ n s w e r a b l e  tc the  criminal Icw who carries a 
pistol, for ins%;jct, in his pocket to a gun~rni i .5  to be re- 
p ~ i r e d ,  chr that it gerlticrnari residiug i ! ~  :I cit,y who lliuja a 
pist?)! to he take1, to ),is rcisirlenc.e, is r e q u i x d  to cnryy it  
tl:rough ?lie $!rt.eis itlwrily in his hand .  I r  would certainly 
be >ti;  ::~:.eern!y i,l~pl!: for (:c)r:je mei:ibe!,s of the corn ;>lij- 

13it;*~, ~ 1 ; s  n ; ~ ? . l r t  i."t 1 h i : : i i  il.iiit 2 :i:sioj was 2 ne~p. ;sa~y.  
. ~ h:;u.si:i:.:i:d ai.f?cl? fcr : , r c j ? p ~ t j i : ; )  i ig2i :~5t  tijjt:ye5 8.1:1? \,\;r,$Rt~o 

Titr rc. is ej,ri):,. Let th i : i  !-w cerliijt.!l. if(:. - 
~ " i r r ~ ~ r .  Ebeverseci. 

1. The act of nssenlbly making it indictable for one $0 carry con- 
oea ld  abo~ i t  his person any "pistol, bowie knife, razor or oOher 
deadly wea2on of like kind," eruh~*aces a, butcher's knife. 

2. The words "other deadly weapons of like kind" in~ply  similarity 
in the deadly chiiracter of weapons, such as can be conveniently 
concealed about one's person to be used as a weapon of offence 
and defence. 

(State v. Gilbelf ,  8'7 N. C.. 527; State v. Woodfin, Ib. 5 2 6 ;  Xtate v. 
Jfe~?lunus, 89 N. C.,  5 5 5 ;  Xtnte v. Allison, 90 N. C., '733, and cases 
there cited.) 

IXDICTMENT for carrying concealed weapon, tried a t  Fall  
Term,  1884, of BUSC~MBE Superior Court, before Shipp, J. 

3 5 
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This prosecution was commenced in the inferior court, 
and from the judgment pronounced upon a verdict of guilty, 
the defendant appealed to the superior court where the judg- 
ment below was affirmed, find the defendant then appealed 
to this court. 

Attorney- General, for the State. 
Messrs. Jones & Hardwicke, for defendant. 

MERRIMO~;, J. The  defendant was indicted for a viola- 
tion of the statute, THE CODE, § 1005. I t  is charged in the 
indictment, that he " did unlawfully and wilfully carry con- 
cealed from sight about his person a deadly weapon, to-wit, 
a certaiu butcher's knife, contrary," &c. 

I t  was in evidence on the trial that the defendant "carried 
concealed about his person a butcher's knife eleven inches 
long, with a sharp pointed and sharp edged blade six inches 
long and one-fourth, (this, as was said in the argument, 
ought to be one and one-fourth) iuch wide." 

T h e  court instructed the jury, " tha t  a butcher's knife of 
the kind described by the wituess was a deadly weapon 
within the meaning," of the statute cited above, " and  that  
if they were sati~fied beyond a reasonable doubt that  de- 
fendant while off his own premises, and not being an offi- 
cer. &c.. carried concealed about his person with a criminal 
intent such a knife as the one described by the witness, he 
would be guilty." To this instruction the defendant ex- 
cepted. 

The  words of the statute to be considered here are, "shall 
carry concealed about his person any pistol, bowie knife, 
dirk, dagger, slung-shot, loaded cane, brass, iron or metallic 
knuckles, or razor, or other deadly weapon of like kind," &c. 

On the argurnent the counsel for the defendant, while ad- 
mitting that a " butcher's knife" is a deadly instrument, 
insisted that i t  is not mentioned in the statute, nor is i t  of 
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" the like kind " with those mentioned, and, therefore the 
statute does not embrace such deadly weapon, and i t  is not 
indictable to carry i t  as the owner may see fit to do. 

This is not, in our judgment, a proper interpretation of 
the meaning of the statute. I t  is plainly its general pur- 
pose to prohibit and prevent the carrying of deadly weapons 
concealed about the person for purposes offensive and de- 
fensive, and thus protect individuals against sudden, unex- 
pected, dangerous and perhaps deadly violence inflicted 
with weapons, that the assailing party has concealed in 
some way, on, about, or conveniently near to his person, 
and which he may use under sudden impulse, or deliber- 
ately and unfairly against one taken unawares ; and further 
to conserve the public peace and safety. 

Its part icdar  provisions all tend to support the same pur- 
pose. I t  enumerates and designates by name several 
kiuds of deadly weapons, most of which are used only for 
purposes of assault or defence ; but with a view to make i t  
comprehensive, and take in all deadly weapons that may be 
safely concealed and used for such purpose, it adds the 
words, " or other deadly weapons of like kind." This  clause 
is very broad ; i t  implies anjr deadly weapon of like kind.  
Of like kind in what respect ? The counsel for the defend- 
ant  says, of like kind, in that, the weapon is used only for 
purposes offensive and defensive. Tllat interpretation is 
too narrow; i t  would defeat in large measure the general 
purposes of the statute, and would not remedy the evil ixl- 
tended to be suppressed. A man could use a great variety 
of instruments employed ordinarily for useful, practical 
purpose, as deadly weapons of a very fatal type ; as for ex- 
ample, a butcher's kuife, a shoe knife, a carving knife, a 
hammer, a hatchet, and the like ; and these could be carried 
concealed about or near the person as readily and as easily 
as the things mentioned by name in the statute. 
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I t  seems to us that  a more reasonable interpretation of 
the words "or other deadly weapon of like kind," and one 
that  subserves tile ends sought to be attained, is  hat they 
imply, like kind i n  their deadly character, aud i n  t,l~at,tlley 
are such as can be easily concealed on, about, or conven- 
iectly near to the person, a n d  used prompt,ly, like the 
weapons clesigr~ated b l  name m:iy be. The word k+nd does 
n r j t  rnem r~ecessari;y of the  same, and only of the  sarric a r i d  
like ~ , U ~ P O W  ; it 1r;;i.y just i iP 1110r)eil~- and rezxdiiy br k k e n  
as menni,;g kind ji; deedl ine~s,  k ind  i n  ;be f;,cllity with 
which i t  may be winceaied lind used ; illid as this meaning 
serves die pllail p ~ r p c w  of tile :;t;t;ute, ~t i :d  any  other does 
not, if must be ascepied and adopie:! as t h e  t x e  u;ii8. 

It is said, however, r,;!a,f  his h:iterpr.etatioi? is too sweep- 
~. 

1112 111 11:; sco;;c; i t  ~7:oilid embrace sme l l  a n d  Iarge pocket 
knives, 2nd ilk(. i2:-eta! prncticd illi,i?;;s t,!iat meil ctj~stwntlp 
carry in their ptrkeis  a n d  abonf, tilei: persons, and are D ~ G X  

or less ileadiy irlsiruments i n  ti!ej: character. The  answer 
tc  this is, tilai ihese things are u o t  ordir~arily carried m d  
used as deadlg weapons, but for ~ r ae t l ca l  purposes. a,nd the 
~ r d i n a r y  pocket k l ~ i f r  cannot be reekoved as per se  a deadly 
weapon; buh i~ wou;d be indictable t0 SO carry ihem for 
such unlawlvrl purpose i f  deadly i n  their type and nature. 
I f  one s!~ould carry I! pocket knifc9, deadly in  ils cliaracter, 
as a weapon of assault and defense, he mould lx indictable, 
just as he would he if be carried a, dirk or dagger. 

The  unlawfu! and wilful purpose is am cssent'ial quality 
of the offense denounced. And heuce this court has held, 
that  i t  mas not indictable for a merchant to carry a pistsol in  
his pocket, not caring whether ii. was seen or  not, from one 
store to another to be packed with other goods. The pur- 
pose as appeared by the  circumstances was so manifestly in- 
nocer~t, as t,o rebut the statutory presumption of guilt. State 
v. Gilbert, 87 N. C., 527. I n  tha t  case the court said : "TO 
conceal a weapon means something more than the mere act 
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wilfully and of purpose; the presumption is against him, 
but  he  may rebut this by proper evidence. 

The  statule under considerati~n does not provide in  
terms that the acts forbidden by i t  must  he done zmlawjully 
and wilfully, but this is implied in  this, as in  like statutes. 
State v. Simpson, 73 N. C., 269 ; State v. Parker, 81 N. C., 548; 
State v. Allison, 90 N. C., 733. 

There is no error, and the judgment must be affirmed. 
Let this opinion be certified to the superior court, to the end 
that that court map proceed according to law. I t  is so 
ordered. 

No error. Affirmed. 

STATE v. REBECCA PARTLOW. 

Act of Assembly, void for ambiguity, and cannot be h,elped by evi- 

dence aliunde-Liquor selling- Witness. 

1. If a statute be so vague in its terms as to convey no definite 
meaning to the court or a ministerial officer, it is void. 

2. An act of assembly prohibited the sale of liquor ' ' within three 
miles of Mt. Zion church in Gaston county," and it appeared on 
trial of anindictment for its violation that there were two churches 
of that name in the county; Held, the act is ambiguous and inop- 
erative. 

3. Neither a member of the legislature at  the time of the passage of 
such act, nor other person is competent to testify as to which 
church it has reference. I t  is the act of the legislature as an or- 
ganized body, and its meaning must be ascertained according to 
the established rules of construction. 

(Mate v. Boon, Tay., 103; Drake v. Drake, 4 Dev., 110; A d a h  v. 
Wentine,  8 Ired., 147; Ntate u. Melton, Busb., 49; Blue v. Mew- 

fie, I b . ,  131, dted and approved). 
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INDICTMENT for selling liquor tried a t  Spring Term, 1884, 
of GASTON Superior Court, before MacRae, J. 

The defendant is indicted for selling one quart of spiritu- 
ous liquor to one Rutherford within three miles of Mount 
Zion church, in  the county of Gaston, in violation of the act 
of 1881, ch. 234. 

I t  was in evidence that the liquor was sold as alleged; 
and that there were two churches, (about fifteen miles apart) 
each called " Mount Zion church," in said county-one for 
the white people, and the other for the colored people. And 
there was nothing in the statute indicating to which of these 
two churches the name applied or  had reference. 

With a view to apply the statute, the state introduced a 
witness who was a senator in the general assembly a t  the 
time the act in question was passed, and the court allowed 
him to testify, after objection, that i t  was intended to apply 
to the church mentioned by himself and theother witnesses, 
and this he knew, because the provision of the act in respect 
to Mount Zion church was inserted upon his mation, made 
in  response to petitions praying for the prohibition of the 
sale of spirituous liquor within three miles of Mount Zion 
colored church, signed by colored people whom he knew. 
The  defendant excepted, and further insisted that the statute 
was ambiguous and therefore void. 

Verdict of guilty ; judgment ; appeal by the defendant. 

Attorney- General, for the State. 
Messrs. Hoke & Hoke, for defendant. 

MERRIMON, J. The  act of 1881, ch. 234, prohibits the sale 
of spirituous liquors within designated distances from many 
ehurches and other places named therein. So much of i t  
as is material to this case provides, " that the sale of spiritu- 
ous liquors shall be prohibited within three miles of * * * 
Mount Zion church in Gaston county." 
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churches of that name in that  county. There is nothing in 
the statute that i n  the remotest degree indicates to which 
of the two i t  refers. There are no means or signs of any 
kind appearing in  it, in terms, by implication, by reference, 
or by any possible construction, that go to point to one of 
the two churches any more than to the other. I t  must, 
therefore, be as inoperative as if there was no church, or fifty 
churches of the same pame in  that  county. 

The  testimony of the witness, who was a senator a t  the 
time the statute was enacted, was wholly incompetent for 
the reasons already stated. 

We are constrained to declare that the clause of the stat- 
ute under consideration is, because of its ambiguity, inoper- 
ative and void. 

There is error, for which the judgment of the superior 
court must be reversed, and further proceedings bad accord- 
ing  to law. Let this be certified. 

Error. Reversed. 

STATE V. MOSES L. BEAN. 

Town and Cities- Taxation. 

1. A town has no right to impose any tax but such as is expressly 
authorized by its charter for purposes of revenue. 

2. The power to pass ordinances for regulating the internal affairs 
of a town (market regulations and t,he like), is a police power 
and does not of itself confer the right to levy taxes. 

3. The power to license persons for the privilege of carrying on trades 
and to require a price therefor, is a police power, but does notgive 
the right to use the license as a mode of taxation for revenue, in 
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the absence of a clear intent in the charter. The license fee 
must be reasonable and not for the purpose of raising revenue. 
The power to "license" and to "tax," discussed and distinguished 
by ASHE, J. 

(Com'rs v. Means, ?'Ired., 406; Pullen v. Com'rs, 68 N. C., 451, cited 
and approved.) 

CRIMINAL ACTION, commenced before the mayor of Salis- 
bury, for violation of town ordinance; and tried on appeal 
a t  Spring Term, 1884, of ROWAN Superior Court, before 
Gilmer, J. 

By the act of incorporation of the town of Salisbury rati- 
fied on the 27th day of January, 1859, it was enacted i n  sec- 
tion 28 that the commissioners of said town shall have power 
to regulate the manner in  which provisions may be sold in  
the streets and  markets, and to fix penalties for the breach 
of their ordinances which shall be recovered in the name of 
the commissioners of the town of Salisbury before any court 
having competent jurisdiction ; and afterwards, to-wit., on 
the 26th of August, 1881, the commissioners passed the or- 
dinance for the violation of which this prosecution was 
commenced, a copy of which is hereinafter set forth in the 
special verdict of the jury, who at  said term of the superior 
court found as follows : 

"That the charter of the town of Salisbury authorizes the  
commissioners of the town of Salisbury to regulate the man- 
ner in which provisions may be sold in the streets and 
markets, and to fix penalties for the breach of this ordinance 
and that thereupon the commissioners for the town of Salis- 
bury passed a n  ordinance as follows: 

Be i t  ordained that no butcher or other person shall cut 
up  and expose to sale any fresh meat within the corporate 
limits of the town of Salisbury, without first obtaining a 
license from the commissioners of the town, which license 
shall authorize the person or persons to sell meat, a t  a cer- 
tain stand, shop or stall, specified in  said license, to be used 
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Attorney-General and J. ill. X c C o ~ ~ k l e ,  for the dtate. 
NY. Theo. F. Klzrfta, for defendant. 

ASHE, .J. The question is, did His Honor  err i n  pro- 
nounci11.g judgment upon the  special verdict. And  this 
involves the inquiry whether the  cotnmissioners of the  town 
of Salisbury had  the  power under  its charter and its 
amendments ,  to require tha t  butchers, before selling fresh 
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meat i n  the town of Salisbury, should first obtain a license, 
therefor arid pay the s u m  of three dollars per month in  ad-  
vance fer t h n  privilege. 

By the original act of incorporation, ratified the  27th 
day  of January,  1859, the  commissior~ers of the town were 
empowered to levy taxes upon the polls and reai property, 
upon :stoops, steps, porches or pia.zzas eceroaehing more 
than  2 certain tlisteuce upon the streets; upon hogs m d  
clogs, peddlers, circusses, rope da~lcers ,  &c., and i t  was en- 
acted (the 2Sih section of the  act): " T h a t  said board of 
coinnlissior?er~ s i~a i l  have power to regulaie the  nlanllrr  in 
whirl? provisionis may be sold In the  strcets w d  markets of 

. - 
said towl!, arld to regulate the rnauner r i  which the  public 
nzcrkets arid streets in swid town m a y  be used, an:d to :tBs 

penalties for the  breach of these ordinances which shall be 
recovere? in  the  name of the  eornnlissionerrs of the  town of 
Sa!.isbury before a n y  court having competent, jurisdiction. 

But no power was given to the  coiuruissioners to impost? 
t., l;ax or fee upnli a n y  persons for the  privilege of exercis- 
ii;g a trade or calling within the  town. 

T h e  act of 1859, ch. 223, a n  act to amend t'he charter of 
the  t o w n  of Salisbury, enacted : " T h a t  the board of com- 
1nissiol;ers for the town of SaIishurj7 sliali have power an-  
nual ly  to levy a n d  cause to be collected i n  the manner pre- 
scribed i n  the c i~ar te r  t'he following additional taxej., and  here 
was enumerated a long list of taxable subjects, bui, the 
power. to tax butchers or to require them to take out and 
pay for a license before exercising their business, is nowhere 
given in this amendatory act." 

T h e  act was followed by the  act of 1877, ch. 138, which 
was " a n  act to extend the  corporate l imits of the  town of 
Salisbury, and to amend the  charter of said town." It is  
provided i n  section 15 of this act : " T h a t  in  addition to 
t h e  ad valo~em t ax  on property the  board of commissioners 
shall  have power to levy and collect the  following tazes f o ~  



558 I N  THE SUPREME COURT. 

the privilege of carrying on the business or doing the act named, to 
wit: " Here follows a catalogue of some twenty objects of tax- 
ation, but butchers or the venders of meat are not men- 
tioned. 

The  power here given the commissioners of Salisbury to 
levy a tax upon the subjects enumerated is clearly a, power 
to tax for the purpose of revenue, and the fact that butchers 
are not included in  the enumeration shows that the legisla- 
ture did not intend to give the com~nissior~ers the power to 
tax them. The maxim " expressio Z G ~ Z ~ U S  exclusio alterius," 
applies. Besides i t  is well settled that commissioners of a 
town have 110 right to impose any taxes but such as are ex- 
pressly authorized by the act of incorporation. Comrnis- 
sioners v. Means, 7 Ired , 406 ; Pullen v. &ommissioners, 68 N. 
C., 451. 

The right to levy taxes for the privilege of carrying on 
any  trade, calling or business as given by the act of 1877, is 
manifestly a power to tax for the purpose of revenue. It is 
called a tax in the act, and it is r~o t  competent for the com- 
missioners, by callir~g it a license, to do indirectly what they 
are prohibited from doing directlv. 

The  commiss~oners, however, seem to have founded their 
right to adopt the ordinance i r ~  question under the power of 
police regulation given by tlle 28th section of the original 
charter above cited, which vests ia them the power to regu- 
late the lnann~er in which provisions may be sold in the 
streets and rnarkets of the said town, and to regulate the 
manner in which the public markets and streets in said 
town may be used, and to affix penalties for the breach of 
the ordinance, &c. 

The  power here given is a mere police power, and  there is 
a marked distinction between the power of taxation and 
the usual police powers which were all that were intended 
to be given by the section just recited. These powers are 
granted for the purpose of enabling city and  town author- 
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ities to preserve the peace and good order of the community, to 
provide for the sanitary condition, to establish markets and 
regulate them, to have supervision over the streets, and pass 
ail ordinances for the administration of their internal affairs 
which are consisteut with their charters and not in contra- 
vention of the general laws of the state. And these ordi- 
nances may be enforced by penalties or fines, and by crim- 
inal actions in cases where the courts have jurisdiction. But 
the power to tax for the purpose of revenue is not oue of 
the functions of police power. There are authorities to be 
found to the eff'ect that, under the police power, license may 
be granted for the exercise of particular avocations and 
employn~ents  ; but in all such cases, it is held that the fee 
or price exacted for the privilege must not be with the view 
to revenue, and in such cases i t  is competent and proper for 
the courts, where the effect and purpose of an ordinance are 
brought to be reviewed by them, to see that the fee or price 
paid for the privilege of exercising the franchise is reason- 
able, and not for the purpose of raising revenue. Desty on 
Taxation, 306, and to the like effect is Etate v. The Mayor, &c., 
33 N .  J., 280. And in Dillon on Municipal Corporations, 
3 357, (3rd edition) is to be found the following passage on 
this point : " Concerning useful trades and employments, a 
distinction is to he observed between the power to ' license' 
and the power' to ' tax.' In such cases, the former right, 
unless such appears to have been the legislative intent, does 
not give the authority to prohibit or use the license as a 
mode of taxation with the view to revenue, but a reasonable 
fee for the license and the labor attending its issue may be 
charged." 

Iu Commonwealth v. Stodd, 2 Cush, 562, i t  was held, that 
where authority was given to a city to adopt rules and or- 
ders for the regulation of omnibuses, stages, &c., i t  did r ~ o t  
authorize the adoption of an ordinance requiring the pay- 
ment of a tax or duiy on each carriage-license, varying 
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from one to twenty dollars according to the different kinds 
of carriages. I t  was regarded as a direct tax upon the vehicle 
used, or its owner, and llot necessary to secure the obtjects 
of the above grant  of power to the city. 

And iu Delcnmber v. Clare, 34 La. An., 1050, it  was held 
tlmt a charge of a q w i f i ~  amount for the daily privilege of 
keeping R private butcher's stand is a license or tax. The  
porn-t.1. of nlunjcipal corporations mast be expressly con- 
ferred by law. Such corporcltio~a may, uuder its police power, 
regulate or  suppress 5uch b)r~v:rte markets, h u t  cannot under 
such power 3 m p f w  a i:ix f;,r revpljue. 

1 r 1  Vmt,~ad v H a d m  Staye G o ,  39 Md. 3 .X,  li i* decided that  
thc power given to tile (.lty oi R::ltltnoi.e by the act of ISSO, 
ell. W, " to liceti ;e aild regulate all carriages and other vehi- 
c ! ~ , ,  does not corlfer a oocver to tax such vehicles for revenue 
purl):,-.$ C, all? sl: rsf,li)~it~!ce requiring tile peyrnent of sev. 
enty-fivL doll,zrs as an orig~nitl  licensr; for an  omnibus, a u d  
fifty dollars fvr ao annual renewal thereof, is void ;is amount- 
ing  to the exerc i f~  oi the, tdxlrrg power." 

And  i n  h e  cabe of Cornmissio,tel.s v. i$feans, suprn, i t  is 
held, " a w w e r  to enact by-laws, &c., for the good govern- 
ment of the town, of itself, confers no right to levy taxes. 

The  consideration of the case then resolves itself in  the 
inquiries, w het11c.r the t l ~  ree doilars per month, payable in 
advance, exacted for the privilege of the selling of butcher's 
meat i n  the town of Salisbury, was the exercise of police 
power conferred upon the corporation for the good govern- 
ment of the town, or  was a tax levied with the view to 
revenue, and we are of the opinion the latter was the main 
object of the  commissioners i n  adopting the ordinance, and 
i t  is therefore void. 

The  court below committed no error in  the judgment 
pronounced upon the special verdict. Let this be certified 
to the superior court of Rowan county, that  the defendant 
may have his discharge. 

No error. Affirmed. 



STATE v. JOSEPH C. HILL. 

hdictment-Felony and Misdemeanor-Embezzlement-Stah- 
tory Crimes. 

1. An indictment framed under section 3678 of THE CODE, charging 
the defendant with embezzlement in "wilfully, knowingly and 
corruptly " failing to pay over a fine to the sohool fund, is suffi- 
cient. Such offence is a misdemeanor, and therefore it was error 
in the court to arrest judgment upon the ground that the word 
'rfeloniously" was omitted. 

2. A statutory crime is not a felony unless so declared by the legis- 
lature. 

3. Nor will an offence be made a felony by the construction of any 
doubtful and ambiguous words in the statute creating it. 

4. The doctrine that a crime is a felony where the puishment pre- 
scribed is confinement in the penitentiary, does not obtain in this 
state. 

INDICTMENT for embezzlement tried a t  August  Te rm,  
1884, of  Nb.w HAXOVER Crlrninal  Court ,  before nlenres, J. 

T h e  defendant being s justice uf t h e  peace, was indicted 
u n d e r  THE CODE, 3678, for pmbrzzleme?t i n  fai l ing to pay 
over a iine of five dollars, which h e  h a d ,  as said justice, i m -  
posed as  a judgment  upon a n d  received from one  Bryan,  
to t h e  treasurer of t h e  county board of educatinn for t h e  
county  of N ,w TTanover w i t l ~ i n  the  t ime prrscribed by law. 
T h e  bill cal~arged thc  offence a s  hav ing  been commit ted  
" wilfully, bnowingly atld corrup:ly," &c. 

T h e  defendant  was found kui l ty ,  a n d  then m o l e d  i n  ar-  
rest of judgment  upon t h e  ground t h a t  t h e  hill uf illdiet- 
rnent failed to charge  t h a t  the  offence was a felonioz~sembez- 
zlement.  T h e  court  sustained the  motion,  and  t h e  solicitor 
appealed to this court. 

Attorney-General, for t h e  State. 
Nessrs. Rz~s~slZ& Ricnud, for the  defeudant.  

3 6 
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ASHE, J. Embezzlement has no legal status i n  the Crimi- 
nal Code, either as a felony or a misdemeanor. As a crime 
i t  had no existence a t  the common law. It was then only a 
breach of trust, being the " fraudulent appropriation, to 
one's own use, of the money or goods of another entrusted 
to one's care or management." 

As a crime, it is entirely the creation of the statute law, 
and is a felony or misdemeanor only as it may be declared 
to be by the statute creating the offence. 

I n  this state, we have no statute defining embezzlement 
and fixing the grade of the offence I n  some of the statutes 
it is declared to be a felony ; and in another, a misdemeanor. 
For  instance, embezzlemenl by any  bfficer, agent, clerk, em- 
ployee or servant of any corporation, THE CODE, § 1014; by 
puhlic officers or employees of the state, § 1015; by 1,ublic 
officers of trust funds, 5 1016 ; by o%cers of railroad com- 
panies, 5 1018; and by persons conspiring with the officers 
of railroad companies, § 1019; in  each of these cases the 
offence of embezzlement is expressly declared to be a felony. 
Rut embezzlement by the treasurer of a benevoleut or reli- 
gious institution is made a misden~eanor, 5 1017. 

But section 3705, which provides that any officer w h o  
shall appropriate certain taxes shall be gullty of embezzle'- 
ment, a r ~ d  prescribes t l ~ e  punishment, is silent as to whether 
the offence shall be a felony or misdemeanor. 

So section 367s (act of 1883, ch. 136 55 48 aud 49) under 
which the indictment i n  this case was preferred, which de- 
clares that the offender shall be guiity of embezzlement and 
may be punished not exceeding five years in the peni- 
tentiary and fined at the disc~etion of the court. also fails 
to define che grade of the offence. The  term eu~bezzlement 
might liave been omitted in the section and the offence in- 
tended to be created would have  bee^ as well defined. 

Since the legislature has not by any  general statute fixed 
the grade of embezzlement, and has sometimes made it a 
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felony and ohen a misdemeanor, for this court to hold tbat 
the term embezzlement as used in this section implies ex vi 
termini a felouy, would be infringing upon the province of 
the legislature. No crime created by statute can be made 
a felony unless i t  is so expressly declared by the legisla- 
ture, unless it is so defined by the terms of its creation as to 
constitute i t  a felony ; as where a statute declares, tbat the 
offender shall, under the particular circumstances, be deemed 
to have feloniously committed the act, it makes the offence a 
felony and imposes all the common and ordinary conse- 
quences attending a felony. 1 Russell 011 Crimes, p. 78. 
But this author  adds in the same paragraph : "An offence 
shall never be made a felony by the construction of ally 
doubtful a n d  ambiguous words in a statute.'' 

We are aware that in  some of our sister states, every 
crime is held to be a felony where the pur~ishment  pre- 
scribed is confinement in the penitentiary. But that doc. 
trine does not obtain in this state, for there are many of our 
statutes which impose that punishment where the offence 
created is expressly declared to bi a misdemeanor; for ex- 
ample, see THE CODE, § 976 and 985, sub. div. 45 a ~ i d  7. 

Our copclusion is that the offence created by the act un -  
der which the bill of irldict~nent i n  this case was drawn is 
a misdemeanor, and therefore there was error in  arresting 
the judgment. 

Let this bz certified to the criminal court of New Hanover 
county, that the case may be proceeded with according to 
law. 

Error. Reversed. 
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STATE v. W. A. ELIASON and another. 

Judge's Charge, empt ion to- New trial, discretion of Judge-For- 
nication and Adultery. 

1. While exceptions to a judge's charge may be taken a t  any time 
and need not be in writing (THE CODE, $412-3), yet the party com- 
plaining must make his exceptions and point out thealleged error. 

2. This court will not look into the testimony to see if the jury 
found a defen4ant guilty without sufficient evidence. This is 
matter addressed to the discretion of the court below on motion 
for new trial. 

3. In  fornication and adultery, the law does not require direct proof 
of acts of criminal intercourse to warrant conviction; but it is 
sufficient to show facts and circumstances that will satisfy the 
jury of the existence of such intercourse. 

(Htate v. C o u m ,  7 Ired., 239; 8tde v. Ga7litnore. Ib., 147; State v. 
Poteet, 8,  Ired., 23, cited and approved.) 

INDICTMEVT for fornication a r ~ d  adul tery  tried a t  F a l l  
T e r m ,  1884, of IREDELL Super ior  Court ,  before Gilmer, J. 

T h e  casz states t h a t  ' ' the ev~ t l euce  was entirely c i rcumstan-  
tial a n d  n o  act of cr iminal  irltercourss was proveq by di rec t  
testimony." 

H i s  Honor ,  amollg o ther  things r ~ o t  objected to by t h e  
defetidants, charged t h e  ju ry  "that th i s  was a n  off'ence usu-  
al ly committed i n  secret, a n d  for th is  reason perhaps  t h e  
law does not require the state to prove actual  acts of illicit 
in tercourse ;  bu t  tha t  t h e  state was required to lay before 
t h e  ju ry  facts a n d  circumstances t h a t  would fully satisfy 
them tha t  the  adul terous  interconrse charged existed be- 
tween t h e  parties," a n d  upon a r e tu rn  of a verdict of' g u ~ l t y ,  
t h e  court  pronounced judgment  upor1 the  defendant  El iason 
of s ix  monts  imprisonment a n d  o n e  hundred  dollars fine. 
T h i s  was d u r i n g  t h e  first week of t h e  term, a n d  the  defend- 

' a n t  asked t h e  judge to defer the execution of the  sentence 
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STATE v. ELIASON. - 

for a few days during the term, in order that he might at- 
tend to some necessary busiuess. The  judge assented, but 
required the defendant to enter into recognizance with se- 
curity for his appearance from day to day during the term. 

Afterwards, towards the end of the week when the case 
was again called, the defendant asked the court to reduce 
the term of imprisonment, which His  Honor did, making 
i t  three months. Thereupon the defendant appealed, as- 
signing as error the instruction to the jury as set out above. 

Attorney-General, for the State. 
No counsel for defendant. 

ASHE, J. We are unable to see from the statement of the 
case, or from anything occurring upon the hearing of the 
case before us, what was the ground of the exception taken 
to the charge of the court. I t  was the rule before THE CODE 
effected a change in the pract,ce ( 5  412-3), for the defendant 
to state his exceptions in writing, before the case was finally 
submitted by the judge's charge to the jury. And the only 
change made by T$E CODE is, that the exceptions need not 
be taken a t  the time or in writing, and may be taken at the 
hearing in this court. But even in that  case, the defendant 
is not relieved from the necessity of rnaking his exceptions 
and stating in them some error to his prejudice. Terry v. 
Railroad ante 236 ; and State v. Cowan, 7 Ired., 239, where it is 
held that a defendant, in  his exceptions, must show some 
error to his prejudice, otherwise the court will not set aside 
the verdict of a jnry. 

T h e  supreme court will not look into the testimony to 
ascertain if the jury found a defendant guilty without suffi- 
cient testimony. A motion for a new trial on this ground 
is  addressed to the discretion of the judge below. State v. 
Gallimore, 7 Ired., 147. 

I n  this case, the evidence offered by the state was entirely 
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circumstantial, and the law laid down by His Honor in  his 
charge to the jury was directly applicable to such a case. 

I t  has been held that on the trial of an indictment under 
the statute (former statute,) for fornication and adcltery, 
"it is not necessary to show by direct proof the actual bed- 
ding and cohabiting: it is suficient to show circumstances 
from which the jury may reasonably infer the guilt of the 
parties." &ate v. Poteet, 8 Ired., 23. 

There is no error. Let this be certified to the superior 
court of Iredell county, that the case may be proceeded with 
to judgment. 

No error. Affirmed. 

STATE v. J. D. STEWART. 

Special Verdict- Obstructing road- User: 

1.. A special verdict which fails to find the defendant guilty or not 
guilty as the court may adjudge the law to be, upon the facts 
found, is defective. 

2. The guilt of the accused must be passed upon by the jnry, and 
though the verdict is dependent upon the opinion of the court as 
to the law, yet it is none the less a jury-verdict when the question 
of law is decided. 

3. The special verdict in this case, rendered on a trial for obstruct- 
ing a road, is also defective, in that, it does not find that the user 
of the road by the public was as of right and adversary. 

(fitate v. Wallace, 3 Ired., 195 ; State v. Moore, 7 Ired., 228; Boyden 
v. Achenbac7&, 86 N, C., 397 and 79 N. C., 539; Ray v. Li-pscornb, 
3 Jones, 185; fitate v. Bray, 89 N. C., 480, cited and approved.) 

INDICTMENT for obstructing a road, tried at  Spring Term, 
1884, of ROWAN Superior Court, before Gilmer, J. 
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The defendant is charged with obstructing " a certain mill 
road and church road leading from the Gold Hill road i n  
said county to the Stokes Ferry road in said county for the 
distance of two miles, said road being a mill and church 
road leading to and from St. Paul's church in said county, 
and to and from Miller's mill in said county, and used by 
the public as a mill and church road,') and upon the trial of 
defendant's plea of not guilty, the jury rendered a special 
verdict in  this form : 

"The jurors find that for 35 or 36 years previous to the 
finding of this inquisition, there was a road used by the 
public, and leading to churches and mills and running for 
the distance of two miles from the Stokes Ferry road to the 
Gold Hil l  road, the lasl two named roads being public high- 
ways to and from the town of Salisbury; that the said road 
connecting the said last named public highways was used 
by the public without obstruction for said 35 or 36 years ; 
that in October, 1883, the defendant built a fence and felled 
trees across the same, preventing all travel thereon by the 
public, the said fence enclosing a pasture on his own land ; 
that on or about the 1st day of April, 1884, the defendant 
also, on his own land, placed obstructions on the said road 
at  another point which prevented the public from passing 
over the same; that in order to pass from the Stokes Ferry 
road .to the churches and rnllls aforesaid, i t  was necessary 
to go two miles farther than by the obstructed road, by rea- 
son of said obstruction ; 'that this obstructed road was never 
worked by the public authorities, nor was any  overseer ever 
appointed for the same "-omitting to find the defendant 
guilty or not guilty as the eourt may adjudge the law to be. 

Upon this special finding the court adjudged that the de- 
fendact is not guilty, and from this ruling the state appeals. 

Attorney- General, for the State. 
Mr. John S. Henderson, for defendant. 
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SMITH, C. J .  The indictment is drawn under Section 
2065 of THE CODE, which declares t ha t :  

" If any person shall wilfully alter, change or obstruct 
any  highway, cart-way, mill-road, or road leading to and 
from any church or other place of public worship, whether 
the right nf way thereto be secured, in the manner herein 
provided for, or by purchase, donation or otherwise, such 
person shall be guilty of a misdemeanor, and fined or im- 
prisoned, or both." 

A preceding section (2062) provides for the laying out of 
roads ' + t o  and from any church or other place of public 
worship, for altering and discontinuing them by the board 
of supervisors in the several townships as may be conducive 
to the convenience of the public, and section 2065 throws 
around these the same protection which is accorded to the 
public highways, whether such as are laid out under the 
provisions of the act, or where the public right of user is 
acquired in some other way. 

The verdict is fatally defective, and no judgment could 
be pronounced upon it, in that,  i t  does not submit the facts 
found to the judge for his determination of the law arising 
thereon, and find the defendant guilty or not guilty as he 
may adjudge the law to be The guilt of the accused must 
he passed on by the jury, and though dependent upon the 
opinion of the judge as to the law, is not less the verdict of 
the jury when the question of law is decided. 

.In the words of GASTOB J., delivered in the opinion in State 
v. W d a c e ,  3 Ired., 195 : " They (the jury) do find the de- 
fendant guilty, if in the opinion of the court he is guilty ; 
and not guilty, if in the opinion of the court he is not 
guilty." The finding one way or the other must be a f inding  of 
the jury, or the verdict i s  bad. 

h special verdict is i n  itself a verdict of guilty or not 
guilty, as the facts found in it  do, or do not constitute in l a w  
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the offence charged. RUFFIN, C. J., in State v. Moore, 7 
Ired., 225. 

Another equally serious defect in  the form of the special 
verdict is,jn the omission to find that  the user of the road 
by the public was as of right and adversary; for unless i t  was 
such i t  would not impose an  easement upon the defendant's 
land. 

If the use was permissive, i t  works no such injurious result 
to the ownership of the land. This is fully settled in Boy- 
den v. Achenbach, 86 N. C., 397, and the previous cases cited 
in the opinion upon the authority of which that  ruling is 
based. As was remarked by READE, J., when the same case 
was previously before the court (79 N. C., 539): 

" I n  this country, where land cannot be cultivated with- 
out being enclosed, it would be a burden which farmers 
would not bear if they had to make lanes of every path- 
way which has been used over their land for twenty years." 

And with equal force is the language of PEARSON, J., in  
Ray v. Lipscomb, 3 Jones, 185 : " As was said in the argu- 
ment,  considering the state of things among us for many 
years past, in  regard to one neighbor's passing over the un- 
enclosed land of another, either on foot or on horseback, or 
with his wagon, any other conclusion would have resulted 
in great and general inconvenience." 

We do not wish to be understood as holding the special 
verdict free from other imperfections, but we point out these 
as  fully warrantiug the judge in refusing to pronounce 
judgment against the accused, if indeed the form of the  in- 
dictment after a general verdict would justify h im in doing 
so. Fo r  the reasons stated no judgment could be pro- 
nounced. There must be a new trial. State v. Bray, 89 N. 
C., 480. 

Error. Venire de novo. 
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STATE v. THOMAS LEE and others. 

New Trial. 

Upon being informed by the Attorney-General that he has examined 
the record and consents to a new trial, the court awards the same 
without looking into the record with a view of forming a judg- 
ment of its own. &ate v. Valentine, 7 Ired., 141, approved. 

(&ate v. Fale?ztine, 7 Ired., 141, State v. Leak, 90N. C., 655, cited and 
approved.) 

ORDER for new trial made a t  October Term, 1884, of THE 
SUPREME COURT. 

The  solicitor for the state and the counsel for the prison- 
ers in the court below, joined in an  application to the 
attorney-general to consent that a new trial may be granted 
in  this case, stating that ditliculties and inconveniences of 
a practical nature existed, to-wit, that counsel who prose- 
cuted in the court below lived in different counties, the 
judge who tried the case was absent on another circuit, &c., 
and that in their opinion a correct statement of the case 
and assignment of errors could not be made in  response to 
the writ of certiorari issued a t  the last term of this court. 
Thereupon the attorney-general examined the record and 
the matters submitted, and moved the court that  the new 
trial be awarded. 

MERRIMON, J. At the last term of this court the prison- 
ers in this action suggested a diminution of the record, that  
the case for this court on appeal had not been settled accord- 
ing to law, and moved that the writ of certiorari be issued 
in their favor, commanding the clerk of the superior court 
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to certify to this court a true and perfect transcript of the 
record, &c, The  writ was granted returnable to the pres- 
ent term. Stale v. Lee, 90 N. C., 662. 

The attorney-general now informs the court, that  the case 
for this court upon appeal cannot for causes stated be set- 
tled, that he has carefully examined and considered the 
record, including the case as settled for this court by the 
judge before whom the case was tried in the superior court, 
and is of opinion that he ought not to ask that the judg- 
ment be affirmed, but that i t  is his duty to consent that  rt 

venire de novo be awarded. 
The court,, therefore, does not look into and consider the 

record with the view of forming any judgment of its own 
as to whether there be error or not, but will direct the judg- 
ment to be reversed, because the attorney-general, who 
represents the state as counsel in this behalf, admits and 
suggests to the court, that on account of the matters and 
things assigned by the prisoners for error, and for other 
causes appearing in  the record, the judgment was erroneous 
and ought to be reversed, and a venire de novo awarded. 

The attorney-general is an  important and responsible 
officer, charged with grave duties, and among these is that 
of conducting actions, as well criininal as civil in this court, 
in which the state is interested. THE CODE, § 3363. 

H e  is charged by the law with such duties; and i t  is pre- 
sumed that he is qualified in  point of ability and learning 
for the efficient and just discharge of them, and that he 
carefully considers and cares for the rights and interests of 
the state, while he pays a just regard to the rights of the 
citizen in all matters and cases. 

When, therefore, he makes a suggestion to the court, as 
he  has done i n  this case, he acts within the sphere of his 
official duties, and the court is warranted in the course i t  
has takei~.  
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I n  what cases and how far the court might, for proper 
cause, refuse to act uporl the request of the attorney-general 
in  a case like the one before us, we need not now decide. 
We are very sensible that the present most excellent in-  
cumbent of that office has done in this case, what his judg- 
ment and conscience approve as lawful and just. 

Our judgment in this case is fully sustained by that i n  
the case of State v. Valentine, 7 Ired., 141. In that case 
Chief Justice RUFFIX, after referring to the course pursued 
in  the court of King's Bench in like cases, said : " We sup- 
pose that our duty is much the same. For, as the judgment 
in the superior court is superseded by the appeal, so that 
no further proceedings can be had on the indictment, until  
this court shall have remitted the cause, tE)e whole matter 
must necessarily be under tile control of the attorney-gen. 
era1 here, whether he will bring on the cause, or prosecute 
further; as he might thus discharge the prisoner, he may 
by consent allow the lesser benefit of a second trial." The 
case of State v. Leak, 90 N. C., 655, sustains the same view. 

Judgment  reversed, aud a venire de nouo awarded. Let 
this be certified to the superior court of Forsyth county, to 
the end that that court may proceed further in  the action 
according to law. 

Venire de novo. 

STATE v. HENRY KENNEDY. 

Homicide, evidence and judge's charge in. 

1. Where the evidence showed that the prisoner could have escaped 
the threatened violence of the deceased, but slew him in the diB- 
culty which ensued, and the judge charged the jury, "that if the 
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prisoner was so situated that he could escape, but preferred to 
shoot rather than to escape, he would a t  least be guilty of man- 
slaughter." Held no error, and the jury were warranted in re- 
turning a verdict of manslaughter. 

2. The words "at least," &c., were used in the sense of "clearly a 
case of manslaughter," and did not present the case as one of 
murder or manslaughter-taken in connection with other parts of 
the charge and the prisoner's plea of self-defence. 

(State v. B'loyd, 6 Jones, 392; State v. Tacket, 1 Hawks, 210; fitate v. 
Ellick, 2 Winst., 56 ; State v. Zassage, 65 N. C., 480 ; State v. Bar- 
&, 1 Jones, 190; State v. Dixon, 75 N. C., 275; State v. Hill, 4 
Dev. & Bat., 491; State v. Ingold, 4 Jones, 216, cited and ap- 
proved.) 

INDICTMENT for murder  tried a t  Spring Term,  1883, of 
LENOIR Superior Court, before McKoy, J: 

T h e  prisoner was indicted for the  murder  of Lewis Groom. 
A t  fall term, 1882, he was put  upon his trial. but the  ju ry  
failing to agree upon a verdict, there was a ~nis t r ia l  and a t  
spr ing term, 1883, he  was again put upon his trial. There 
wns a verdict of manslaughter and  judgment of the  court, 
from which the prisoner appealed. 

T h a t  part  of the  evidence produced on the trial a t ~ d  sent 
u p  as  material to a proper unders ta l~d ing  of the  questions 
 resented by the  exceptions is as follows : 

A witness, Rohert Wright,  testified tha t  he was with the  
prisoner a t  the  house of the  deceased, that  they weut there 
for some fresh meat, as they had been notified tha t  h e  l ~ a d  
some for sale;  they went i n  a t  the  back door, dnd had some 
conversation, and the  deceased's wife gave prisoner some 
cakes, and  witness asked for and she gave him some cakes, 
a n d  witness said to prisoner, "let us go l~ome," and prisoner 
replied, "go on," that  he would overtake witness, and the 
witness then went on, and after going thirty or forty yards 
saw prisoner coming arid some one behind h im r u n n i n g ;  
tha t  witness stopped in a cotton row, as i t  was in  a cotton 
field, and got out of the p a t h ;  that  the deceased threw a 
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brick-bat "right down" the path towards the  prisoner ; tha t  
there was a part  of a brick-bat "right by the  path ;" that  
deceased went "right on ;" the  prisoner said, "stand back 
don't come on me ;" the  prisoner said tha t  three times, a n d  
11e fur ther  said, "if you come on me I will shoot you ;" the  
deceased said, "shoot and be dammed ;" tha t  the  deceased 
went on, bad another brick in bis hand,  about  two-thirds of 
a brick, a t  least more than half a brick ; tha t  he got as  close 
to prisoner as within ten feet of him,  and  the prisoner fired 
the  pistol, and deceased came by witness runn ing  ; that  be- 
fore the  shot tbe  deceased came by the  witness runiiing ; 
tha t  h e  stopped to get the brick bat ; h e  was in a half walk 

a half-trot; that  he then slackened his pace, then the 
prisoner s h o t ;  there was a half brick two or three feet 
from his blood, and  a pile of brick along the  path between 
t h e  house from which they came and  where deceased fell 
after he  was shot ; that  the  brick found near the  blood looked 
like i t  had beeti thrown. 'Phis witness was the, only witness 
present a t  the t ime of the homicide. 

There  was evidence to show that the  general character of 
tlie deceased was bad for violence, that  he weighed one hun-  
dred and eighty, or one hundred and eighty-five pounds, 
t h a t  he had had his leg broken, but was as good a man af- 
ter that  as before. 

There  was other testimony as to the  character of the  
ground where the  deceased was slain. 

T h e  wife of the  deceased testified, that after the  primuer 
left the  house, she went out to get some wood, a n d  she saw 
some one coming out from under  the house of deceased ; 
that  he (her hushand) c a u e  u p  and struck her,  and  started 
to kick her, and she left; tha t  while going off, she heard a 
pistol s h o t ;  she then came back, and saw her husband shot 
i n  the  eye. 

There  was much testimony circuulstarltial i n  its charac- 
ter, offered i n  corrboration, explanation a c d  contradiction. 
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STATE v. KENNEDY. 

There was no exception to the charge of the judge to the 
jury, 11or was there any exception to the rulings of the court 
upon questions of evidence. The  jury retired to consider 
of their verdict, and after having been absent for some time, 
came into court, and upon being asked if they had agreed 
upon a verdict, answered that they had not. A member of 
the jury, speaking for the jury in the presence oi tile pris- 
oner and his counsel, in open court, asked : '" How far a man 
would have to run in the street before he would be pressed 
to the wall ?" T h e  court replied that, " that was a question of 
fact for your common sense under the law as laid down by 
the court." The  court said further, " If a man were pressing 
upon another in the street with a shot-gun, then the man 
thus pressed, would be put  to the wall. Or, if a man were 
pressing upon another with a pistol, and i t  was as danger- 
ous to flee as to stand, then he would be put to the wall. 
But if one were pressing upon another with a brick in an 
open field, that would not be putting him to the wall, if the 
one assailed could escape, unless the assault was fierce and 
sudden the shot which dew the deceased was fired during 
excitement and surprise, and then the prisoner would be 
guilty of nothing. But, if so situated that he could escape, 
but he preferred to shoot rather than to escape, the11 be 
would a t  least be guilty of manslaughter." 

To the latter charge the prisoner excepted and appealed 
from the judgment pronounced. 

Attorney- General, for the State. 
No counsel for the prisoner. 

MERRIMON, J., after stating the above. The  exceptior~ of 
the prisoner fails to specify any particular ground of objec 
tion to the instruction of the jury complained of, and as we 
were not favored with an argument in his behalf, we are 
left to see whether in  any aspect, i t  can be sustained. 
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It seems that the  defence relied upon was that  of self d e -  
fence, and  i t  was insisted first, tha t  the  evidence produced 
on the trial did not warrant  the  instruction excepted to, a n d  
secondly, tha t  if i t  did,  and the  ju ry  should find the facts to 
be as supposed by the instruction, the  prisoner was not gu i l ty  
of manslaughter. 

T h e  court,, i n  reply to a n  inquiry by the  jury, after stat-  
i n g  several propositions of law bearing upon the evidence, 
to which there was no exception, said, " But,  if so situated 
tha t  he  could escape, but he  preferred to shoot rather than  
to escape, then he would be a t  least guilty of manslaughter." 

We th ink  tha t  the  prisoner has no just grounds of com- 
plaint  at this instruction. I t  was a favorable statement of 
the  law for him, and the  evidence was such as tha t  i t  was the  
duty of the  court to submit  i t  to the  jury in  the aspect of 
manslaugl~ter .  

Manslaughter,.at the  common law and in this state, is t h e  
unlawful and  felonious kill ing of another without malice, 
either express or implied. I t  is the  absence of malice t h a t  
distinguishes it from murder. Murder is of malice in a 
wicked heart. Volurjtary manslaughter arises from sud-  
den heat of passion. Nanslaughter is divided into two 
branches:  First ,  i t  is voluntary, a s  where o t ~ e  slays another 
without any malice on a sudder~  quarrel,  or in the  heat of 
passion ; secondly, involuntary, as where one, while doiug 
some u n l a ~ f u l  act, unintentionally kllls another ;  or while 
doing a lawful act in an  unlawful way, without dne  caution 
and circumspection, kills another. And generally, when a n  
involuntary killing happens in  consequence of all unlawful 
act, i t  will be either murder  or manslaughter, according to 
the nature  of the  act that  occasioned it. If the kill ing be dnne 
in the prosecution of a felonious intent,  or if the  act done 
naturally tended to bloodshed, i t  will be murder,  but, if n o  
more was intended than  a mere civil trespass, i t  will only 
amount  to manslaughter. 4 B1. Com., 191;  Am. Law of 
Hom.,  35 (1st Ed.). 
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If two persons upon a sudden quarrel fight, a n d  one kill 
t h e  other, i t  is vo!untary manslaughter,  State v. Floyd, 6 
Jones, 392, because the slaying is of the  heat of passion, 
a n d  not of malice. So also, if a man be greatly provoked, as 
by pulling his nose, or slapping his fhce, or other like great 
personal indignity is offered h im,  and  he  a t  ouce slays the  
aggressor, thns is not excusable, se defendendo, because there 
is  no absolute necessity to do it to protect himself;  i t  is man-  
slaughter. I t  was said i n  State v. Tacket, 1 Hawks, 210, " that 
if a n  assault, made with violence or uuder  circurnstances of 
indigni ty  upon a man's person, be resented itnmediately by 
t h e  death of the  aggressor, and he who is assaulted act i n  
t h e  heat of blood and upon tha t  provocation, i t  will be man-  
slaughter." So also, i t  was said i n  State v. Ellick, 2 Winst, ,  
56, that  if A is about to strike B, who is unwilling to enter 
in to  the  fight and shows such unwillingness by words a n d  
actions, or otherwise, by going back, or warns A not to 
strlke,  and A presses on and  strikes, or attempts to s tnke ,  
a n d  thereupon B kills with a deadly weapon, i t  is man-  
slaughter, for there is a legal provocation, and the law 
ascribes the  kill ing to " heat of blood," and  not to malice. 
T o  the like effect is State v. illassage, 65 N. C., 480. 

I t  is certainly true, as a general rule, tha t  where one is at-  
tacked by another whointends to murder h im,  h e  ~ n a y , i f  need 
be, kill the  assailant, aud  he  would in  such case be justified, 
a n d  where the  attack is made with murderous lntent,  the  
person attacked is not bound to flee, but  he may s tand and  
kill his adversary if need be. State v. Harris, 1 Jones, 190; 
Stute v. Dixon, 75 N. C., 275, and cases there cited. But this 
rule  does not apply in cases where the  attack is a mere as- 
sault .  I n  such case, the person assaulted shall not stand 
and  kill his adversary, if there be a way of escape for him, 
bu t  he  may be allowed to repel force by force, and give blow 
for bloiv. 2 Bish. Crim. Law, B 633 et seq., State v. Dixon, 
supra. 

37 
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To reduce homicide to the degree of self-defence, it must 
be shown, that the slayer was closely pressed by the assail- 
ant, and that he retreated as far as he conveuientlg or safely 
could, in good fait,h, with the honest intent to avoid the 
violence of the assault. The  jury must be satisfied that, 
unless he had killed the assailant, he was in imminent and 
manifest danger, either of losing his own life, or suffering 
enormous bodily harm. 4 Greenl. on Ev.,  9 116; Am. Law 
Hotn., 36, 212; State v. Hill, 4 Dev. & Bat., 491. 

In case of mutual conflict, in order to establisl) the de- 
fence of self-defence, i t  must appear that the party kill- 
ing  had retreated either as far as  he could by reason of 
some interposing obstacle, as a wall, or the like, or as far as 
the fierceness of the assault would allow. There may be 
cases, though they are rare, and of dangerous application, 
where n man in personal conflict may kill his assailant 
withoutretreating to the wall. The assault in such case 
must have been so fierce as not to allow the person assailed 
to yield at all without manifest danger to his life, or of enor- 
mous bodily harm ; then if there be no other way of saving 
his life, or avoiding such harm, he may kill his adversary 
instantly. The recognized distinction between this kind of 
hon~icide and manslaughter is, that here the slayer could 
not escape if he would; in manslaughter he would not es- 
cape if he could. Am. Law Horn., 213. 

I t  has been held in a case where, in the course of a quar- 
rel, the prisoner was menaced by the deceased, (whose 
strength was greater than his own) with a brick-bat, and the 
prisoner could have escaped by fiight, but choosing to do 
so. turned around and mortally wounded his assailant with 
a dagger which he had concealed on his person, that the 
prisoner was guilty of manslaughter. People v. Anderson, 
2 Wheeler's C C., 408 ; People v. Garratson, Ib., 348 ; Am. 
Law Horn., 214. 

Now, applying these principles of law to the case before 
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us, i t  is very clear tha t  if the  facts of the  case were ns sup-  
posed by the instruction excepted to, the  prisoner was guilty 
of wanslaugl~ter .  I t  cannot be said that  he was i n  immi-  
Dent danger  of losing 111s life, r ~ o r  was h e  abnut to suffer 
enormous bodily harm.  T h e  deceased did  not strike or h i t  
the  prisoner;  he threw one brick-hat in  the direction t h e  
latter was going ; he picked u p  another and  pressed 011 after 
the  prisoner, but  i t  does not appear that he threw or offered 
to tbrow i t  a t  him ; he slackened his pace as he  approached; 
and the prisoner having warned him to stand hack and not 
to come on him,  fired the  fatal ahot. I t  does not appear a t  
all that  Chis was necessary to save hls life or ills person from 
great, much less euorrnous bodily harm. Nor does it appear 
tha t  any th ing  stood in  the  way to prevent his escape. There  
was an  open field about  h im.  H e  wight  have escaped so 
fa r  as  appears, if he lrad desired to do so. Besides, he was 
armed with a most effective deadly weapon, a pistol. H e  
did not kill of necessity, nor were the circumstances such as 
tha t  11e might  stand and  fight aud kill. Ko man is justi- 
fied in such a case where !le can escape, if he chooses, pre- 
fers, to shoot and kill. H e  may 11ot klli of choice; he can 
only be justified when he  kills of necessity. 

So that ,  if the facts were tha t  the  prisoner could have es- 
caped the threatened violence of the  deceased, but he  pre- 
ferred to shoot him rather than escape, he  was guilty of 
manslaughter. 

T h e  evidence certainly warranted tile instruction i n  
question. I t  was far from developing a case of manifest 
self.evidence. I n  view of the  evidence, the  verdict of man-  
slaughter was not unreasonable. I t  tended to show, t l ~ o u g h  
not very clearly, that  t h e  deceased suspected that  the  pris- 
oner bu t  a few minutes before the  homicide, had been too 
int imate  with his wife, and as soon as he  left the  house of 
t h e  deceased, the  latter left his secret place of observation, 
s t ruck his wife, and  a t  once hurriedly pursued the prisoner 
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some distance in the  open field, throwing a brick-bat to- 
wards him.  I t  does not appear tha t  it reached or hit  h im.  
T h a t  con t inu i r~g  to move on ra ther  hurriedly,  he  picked 
up a second brick-bat, still moving on towards t h e  prisoner 
i n  something more than a walk, when the latter said to h i m  
three times, " stand back, don't  come on m e ; "  and  fur ther  
said, " if you come on me I will shoot you ; " that  deceased 
said, " shoot a n d  be damned "-moving on, and having the  
brick-bat i n  his hand.  I t  does not appear tha t  he  offered 
to throw ,it, until  he got within ten feet of the prisoner, 
slackening his pact. as he approached him, when the pris- 
oner fired the  fatal shot. 

T h e  jury might  well find from the evidence tha t  tile as- 
sault  was not so fierce as to imperil the  life of the  prisoner, 
or expose h i m  to enormous bodily harm,  and tha t  h e  did 
not slay the  deceased of necessity. If i t  be granted tha t  he  
had legal provocation, he being armed with a pistol, his 
warning, and the defiance of the  deceased, and  the absence 
of a n y  effort to escape the threatened violence, went strongly 
to show tha t  he killed the deceased of' choice, and not of 
necessity.' 

I n  the  instruction under  cor~sideration the court said that,  
if the  factsfwere such as supposed, then the prisoner would 
be " a t  least guilty of manslaughter." T h e  words " a t  least" 
were used in the  sense of clearly, a case of manslaughter. 
I t  does not appear tha t  they were emphasized, o r  illtended 
to imply any  view of the  court unfavorable to the  prisoner, 
and  i n  connection with the  other instructions then just 
given, they did not  leave the  impression on t h e  minds of 
the  jury,  tha t  the  court thought the  case one either of m u r -  
der  or manslaughter, and thus prejudice the  prisoner before 
the  jury. They  were not used, and  could not reasonably be 
construed, as the  same words were i n  the  case of State v. 
Ingold, 4 Jones,  216. I n  tha t  case they were so used as  to 
lead the  jury to infer that tbe court  inclined to t h e  opinion 
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that  i t  was murder, taking the case in its most favorable 
aspect. No such inference could reasonably be drawn in 
this case. 

The  judgment must be affirmed. Let this opinion be 
certified, to the  end that the court below may proceed further 
in the action according to law. I t  is so ordered. 

No error. Affirmed. 

STATE v. EATON MILLS. 

J u ~ o r - T e n a n t  by the courtesy-Middle name-Evidence, dy ing  

declarations-DecJaration,~ o f  prisoner before a n d  a,fter the act 
- Confessions of witness. 

1. A tenant by the courtesy initiate is a freeholder in the sense of 
that  term as applicable to the qualification of jurors. 

2. The name of J. L. B. sunlnloned as a juror, was entered on the 
scroll as "J. S. B ;" Held to be immaterial. since the use of a mid- 
dle letter forms no part of the name. 

3. A juror upon eoire &re stated that he had said it would injure any 
attorney politically with certain persons to appear for the prisoner, 
and the prisoner's counsel asked him to name them; He7d tthat 
the court properly ruled, that to know the names of those persons 
was not material to the question of the juror's indifferency. 

4. TVhere the deceased said repeatedly, "I am bound to die, I am shot 
in the side and back, and am bleeding internally," and then said 
he was shot by the prisoner, and'died of the wounds in a few days 
afterwards; Held admissible as dying declarations, notwithstand- 
ing that a physician, between the time the declaration was made 
and the death, used language to the deceased calculated to inspire 
the hope of recovery. 
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5. Evidence showing that  the railroad track was near the place of 
homicide, and that the "fast train" passed soon after the shooting, 
was properly admitted in connection with the circumstances at-  
tending the alleged homicide. 

6. A declaration of the prisoner made a few hours before the homi- 
cide, to  the effect "that he intended to have satisfaction before he  
slept that  night," was pertinent to the issue and adnlissible against 
the prisoner. 

7. What the prisoner said after the homicide is not admissible for 
him, because the declaration is not a part of the yes yeste. 

8. The confession or declaration of a witness made before the trial 
of another for crime, may be proved t o  contradict his testimony 
on such trial; and this, even although the declaration was made 
under, improper influences. What weight is to  be given to the 
declaration is a question to be determined by the jury. Distinc- 
tion between confessions previously made by the party charged 
and confessions of a witness not on trial, introduced to  discredit 
the \iitness, pointed out by ASHE, J., and the rules of evidence 
governing the admissibility of the same, discussed. 

9. Where such declaration offered to contradict is directly material 
to  the issue, it is not necessary to ask the preliminary question t o  
call the witness' attenCion to it. This is only necessary where 
the testimony relates to some collateral matter or some act show- 
ing the witness' partiality or prejudice towards a party to the ao- 
tion. 

(Hozcston v. Brown, 7 Jones, 161; Wilson v. Arenta, 70 N. C., 670; 
Etate v. RnyZand, 75 Pu'. C., 12 ; WalZ v. H h o n ,  1 Ired., 276 ; Pla.i~ni- 
ken v. Lee, Ib., 293; f i t a t e  v. iYirninons, 6 Jones, 309: lStccte v. Bry- 
son, 2 Winst.. 86; State v. Tilly,  3 Ired., 424; State v. Scott, 1 
Hawks, 24: State v. Bmndon, 8 Jones, 653; Rate v. iJ4cQueen, 1 
Jones, 177; Jones v. Jones, SO N. C., 256; Btate v. Dazis, 87 N. C., 
514; Radford v. Rice, 2 Dev. & Bat., 39, cited and approved.) 

~ D I C T M E N T  for murder  tried a t  Spr ing T e r m ,  1884, of 
HALIFAX Superior Court, before Avery, J. 

T h e  prisoner was indicted for the  killing of one H e n r y  
Ponton by shooting hirn with a pistol on the fifth day of 
November, 1883. 
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Exception .I, 2, 3, 4. The  facts relating to exceptions to 
jurors are stated ill the opinion 

Sam Jarrett, a witness for the state, testified that he knew 
the prisoner, and knew when deceased was shot, and that  
he saw the prisoner get off the 4 o'clock train a t  Halifax the 
evening of the day the homicide was committed. 

G. H .  McDaniel testified for the state that he knew the 
prisoner and the deceased; that prisoner had pawned his 
pistol to the witness for whiskey and came into his shop 
about dark on the evening of the homicide and asked wit- 
ness for the pistol aud whether i t  was loaded. Witness re- 
plied that i t  was just as he bad left it. H e  seemed excited 
and took a drink and witness gave him the pistol. Witness 
kept a bar about 400 yards from Bob Daniel's store, and 
about 700 yards from Parker's gin-house. 

Henry Purnell testified that he was in  the town of Hali- 
fax in  the evening before deceased was shot at  n ight ;  that  
he saw the prisoner, his son John Henry Mills and Colym- 
bus Cook talking near Bob Daniel's store ; that John Henry 
Mills was prisoner's son ; that he saw prisoner laying off his 
hands and heard prisoner say, "we'll get h i m  ;" that one of 
the others replied, b s t  witness did not hear what he said ; 
that prisoner said Henry had done something, but witness 
did not understand what ; it was then about sun down, and 
witness stopped when he heard prisoner mention Henry 
(witness' name being Henry), and then the prisoner and 
the other two began to whisper. 

Witness further testified that after he went into Daniel's 
store, Henry Ponton, (the deceased) came in  and handed 
Mr. Grizzard some money to change, and that prisoner came 
in soon after Ponton, and threw his arms around him and 
asked Ponton where he had been all day ; that he had been 
looking for him all day. Ponton said, " what do you want ?" 
Prisoner said, " I want to get 4 pint of wliskey and I want 
you to drink i t  all. I want you and me to have a damned 
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big time." Prisoner then went back into the.bar-room, the  
back room of the store. Ponton stopped to talk with witness 
and prisoner came back and said, " come on and let us take 
a drink,  don't take up  time to talk with Zesus Christ, when 
I a m  talking to you." Witness further testified that he re- 
mained ih the front room of the store a half hour later, and 
in coming up street, heard some one calling Henry Ponton 
in front of Eliza Price's restaurant about 15 steps from 
Daniel's store; saw i t  was Eaton Mills. Witness heard 
Eliza Price say : " some one is calling you " Witness then 
saw prisoner and deceased go a im in arm towards Daniel's 
store, but could not see whether they went in or passed on. 
I t  was then '<good dark," but witness recognized both. 
Henry Ponton is now dead. 

Tom Ousby testified that he kept a bar-room in the 
back of Daniel's store in the same building. Ponton 
passed through a middle door from Daniel's store to the bar 
kept by witness. Prisoner came in about 3 o'clock ir; the 
afternoon that deceased was shot, and paid an acsount due to 
witness, and went out. Prisoner and deceased came in 
about dark or a little before. Prisoner bought a half pint 
of whiskey and filled two glasses. Ponton drank one, but 
prisoner did not touqh the other. Prisoner made witness 
fill Ponton's glass again and Ponton drank it. Prisoner 
t d d  Ponton to go and drink and not to wait for him. The  
prisoner then insisted that Ponton should drink the glass 
poured out for him (prisoner). Ponton said : " No, I don't 
want any  more, I have enough. Give i t  to Mr. Manney." 
Prisoner said, " No, drink i t  yourself, I don't want to treat 
any body but yourself." J. E. Manney was present, sitting 
in the bar-room; Columbus Cook was standing with one 
arm on the bar; John Henry Mills was sitting behind the 
middle door in the bar-room, and near a stove. 

After deceased and prisoner got through, they walked arm 
and arm by the store and sat on some empty beer crates. 
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Prisoner said : " We are the best friends i n  the world, ain't 
we ?" Witness was called by a Mr. Lancasler, who said that 
Daniels had gone home. Henry Ponton then got u p  and 
walked out. Witness weut out to see Mr. Daniels, and saw Mr. 
Daniels and deceased talking near the front door,and after he 
spoke to Mr. Daniels he met the prisoner about half way in 
Daniels' store going tbwards the front door; he also met John 
Henry Mills coming through the middle door, and as wit- 
ness passed into the bar-room, Columbus Cook went towards 
the front door across the store. About five minutes later 
witness opened a side door and saw two persons going to- 
wards Parker's gin, and took them for Columbus Cook and 
John Henry Mills. Witners then went in and shut the 
door. In  about 5 !)r 10 minutes after he shut  the door, he 
heard a pistol fire twice. In a second a man ran by the 
door and said : " Some one is shot down there." The  shots 
were fired in the direction of Parker's gin. Witness opened 
the back door again and saw some one coming from the 
direction of Parker's gin saying, " Oh ! Oh !" We weut to 
meet him, J. M. Grizzard, J r  , foliowing witness. B e  was 
running fast when witness first saw him. He was on his 
knees when witness got to him, and was in 25 steps of the 
store. Witness said : " Is  that you, Henry ?" Deceased said : 
"Yes, slr. I am dying, I a m  dying. I have been shot 
three times I am bound to die. The shot is inside of me, 
anit I am bound to die." Witness was looking at  the wound 
on the head, and when deceased firsr said, " T  am dying," 
witness said, " I reckon not." Deceased then said : " I am 
bound to die. The shot is inside of me." Deceased then 
said : " Please do something for me, I am shot all to pieces." 
Witness afterwards saw three holes, one in l ~ i s  temple, an- 
other in his side and a third in his back. TT7itness went for a 
doctor; saw the wounds after the doctor had examined him. 
After be returned with the doctor, he heard deceased say 
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again and again, " I  am bound to die. I am shot three 
times. I am dying." 

5th exception. The  solicitor offered to show the declara- 
tions of the deceased, made after the witness returned with 
the doctor and after deceased said repeatedly, " I am dying," 
" I am shot three times." Prisoner objected. The  objec- 
tion was overruled, and prisoner excepted. 

The  witness then testified as follows: 
After the deceased said " I am dying," he said " Eaton 

Mills asked me to go to Bob Daniels to get supper with 
him. We were going on together a rm in arm, and Eaton 
took his pistol and put i t  right to my face and shot me for 
nothing." 

Witness asked deceased where i t  occurred ? Deceased 
said : " Right down there a t  Mr. Parker's gin." Deceased 
said also, " that just as he got down there he saw two other 
men in front of Parker's gin." Deceased was coming from 
the direction of Parker's gin when witness saw him. 

Daniel's store is about 200 yards from Parker's gin. Dan- 
!el's dbelling is about 300 yards beyond Parker's gin and 500 
yards from the store. The gin is on the path leading from his 
store to his dwelling house. Persons usually travel that  
path instead of the road in going from his store to his house. 

There is an old railroad track just in front of Parker's 
gin and within '76 yards of Parker's gin. 

6th exception. On cross-examination prisoner proposed 
to show by the witness, that  the person that ran by and said: 
" Somebody has shot somebody" was Washington Johnson 
and that Washington Johnson said also that the shooting 
occurred near Parker's gin. The reason given for offering 
the testimony was, that Washington Johnson was summoned 
for the state, and would probably be introduced as a wit- 
ness (though he had not then been introduced) and the tes- 
timony was offered to contradict him. Objection for the 
state was sustained, and prisoner excepted. 
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7th exception. W. T. Parker testified for the state that  
as he was coming back from supper on the night referred to 
by other witnesses, and heard a noise in Eliza Price's shop ; 
he  went in and found Henry Ponton there. Deceased said 
that he was shot in the side and back, and was going to 
die ; that the shot in the back was hurting worst; and he 
was bleeding internally from that,  and was bound to die. 
H e  did not say anything furtller that witness recollects. 
The prisoner objected to proof of declarations then made 
by deceased. The objection was overruled, and prisoner ex- 
cepted. 

The  witness further testified as follows: "Jus t  after de- 
ceased said that he was bound to die, witness asked h im 
who shot h im.  H e  replied that Eaton Mills shot h i m ;  
witness said, " what for?" Deceased said, " nothing." 

Eaton Mills was not arrested till some time after that. 
A reward was offered for him by the governor before he  
was arrested. Parker's gin was in about 100 yards of the 
track now used by the Wilmington and Weldon railroad 
company. 

8th exception. The soIicitor proposed to show by the 
wituess that the "fast train " on said railroad passed soon 
after the shooting. The testimony was offered to be con- 
sidered in connection with the other evidence, that prisoner, 
his son and Cook, were seen talking together and what was 
said; that prisoner afterwards tried to make deceased drink 
three glasses of liquor; that  Cook and John Henry went 
u p  the path after dark, and prisoner followed arm in  arm 
with deceased, and that pistols were fired about Parker's 
gin, as tending to show a purpose on the part of the pris- 
oner to kill deceased and place him on the railroad track 
before the train should pass. Objection was overruled and 
prisoner excepted. 

Witness further testified that the " fast train " arrived a t  
that  time about one-half or three-fourths of an hour after 
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dark,  bu t  had not yet passed, when witness came back 
from supper and  saw deceased a t  Price's shop. I t  was then 
about  t ime for the  train to pass. 

R. H. Daniel testified tha t  h e  went home from the store 
o n  t h e  n igh t  when deceased was shot, saw prisoner and de- 
ceased a t  his store just  before leaving for his dwelling; tha t  
h e  had just  reached his front gate, when h e  heard two or 
three pistol shots. After the  witness reached home, h e  
heard a noise i n  the back yard, went out and saw Eaton 
Mills with a pistol in  his hands, and ordered h i m  to leave. 
Th is  occurred about 1 5  minutes after witness reached home. 
I t  was just, before the  t ime for the  fast train to pass. 

9th Exception. Washington Johnson testified, tha t  h e  
met  prisoner and deceased on the path leading from Daniel's 
store to his house on the n igh t  when the  shooting occurred. 
They  were going arm in a r m  towards Daniel's. Wit- 
ness heard pistol shot some minutes after he passed them, 
a n d  after the  second shot the  witness heard deceased cry out 
"Oh ! Lord, you have killed me, don't let that  man shoot 
m e  a n y  more " 

10th  Exceptiori. John H. Ponton testified for the state 
tha t  he  saw Eaton Mills the  day previous to the killing, i n  
Weldon. T h e  solicitor was allowed to prove by this wit- 
ness, tha t  he saw Eaton Mills, Columbus Cook and J o h n  
H e n r y  Mills together in  weldor^ i n  the afternoon before de- 
ceased was shot ; tha t  he  heard Eaton Mills say to Columbus 
Cook, tha t  he  had money enough to pay h im out of all his 
difficulties, and he  intended to have satisfaction before he  
slept that night ,  and tha t  witness saw all three of them get 
on the  train going towards Halifax from Weldon soon aft g 
h e  heard that. T h e  prisoner objected to the competency of 
the  testimony, bu t  the  objection was overruled, and pris- 
oner  excepted. 

11th Exception. Dr.  Ferguson testified for the state, tha t  
h e  had been a practising physician for over two years, a n d  
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went to see deceased after supper, and  first heard deceased 
say he was dying,,that he was shot all to pieces, that  he  had 
been shot three times and the wound was bleeding inter- 
nally. H e  said to witness that  he  could not live. Withess 
does not recollect if he asked witness if he could do any-  
thing for him. H e  did not ask witness if he was then dy- 
ing. Witness tried to encourage hirn, when deceased said 
to witness that  he was bleeding internally s n d  could not 
live. Just  after that he made a statement about the shooting. 

Prisoner's counsel objected to provlng the statement as a 
dying declaration, and the objection was overruled. Pris- 
oner excepted. 

Deceased said to witness that  Eaton Mills took him off 
from the store in  a very friendly manner walking a rm in 
a rm,  and when they got to the old railroad track near Par- 
ker's gin, prisoner stopped, and  the first thing he (deceased) 
knew, Eaton Mills had a pistol pointed a t  his eyes, and fired 
before he could get away, and shot him three times ; that he 
fired twice before he (deceased) got loose and  ran, and  that 
he  fired the fatal shot as he  (deceased) was running.  

Witness further testified that deceased died from secon- 
dary hemorrhage caused by the wound in  the back. 

On cross-examination, the witness testified tha t  oa Fri-  
day, two days after deceased had been wounded, he encour- 
aged deceased and told him he thought he migh t  get well, 
and deceased seemed more cheerful, and said he was better; 
tha t  witness had not then examined the wound in  the back. 
Prisoner's counsel then moved the court to rule out all proof 
of dying declarations shown by the witness to have been 
made on the night he was wounded. The  deceased died 
on the Friday following. The  motion was refused, and 
prisoner excepted. 

12th Exception. John Henry Mills was introduced for 
t he  prisoner, and  testified as follows : Witness and Columbus 
Cook were tried for killing deceased, and  were acquitted. 
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On Wednesday he went to Weldon to get some money from 
his father (the prisoner) and then he and Columbus Cook 
went with the prisoner to Halifax before sunset. H e  was 
in  Bob Daniel's store, and was also in Ousby's bar-room ; 
started with Columbus Cook to Mr. Daniel's house and on 
the way passed Pzrker's gin. They stopped at Parker's gin 
and while t h e y  were at  the gln the prisoner passed along 
the path alone. H e  passed very near to them but did not 
appear to see them. 

The1.e was fire in the engine and wi_tness lighted a cigar 
after prisoner passed. Prisoner was walking very fast to- 
wards Bob Daniel's, a n d  bad gotten about fifty yards from 
witness on the path when witness heard something like a 
rock thrown against a tree. H e  t,hen hear:! something like 
a scuffle and he and Cook started towards where they heard 
the noise. H e  met some one before he got to prisoner, does 
not know who it was, but heard him say, "Oh ! you've shot 
me.'' We was corning towards the town. Witness was in  
about two yards of the railroad track, when the man 
passed. 

After that, witness and Cook went on aud found prisoner 
just on the other side of the old railroad in the path going 
to Mr. Daniel's. Witness had heard the report of three pis- 
tol shots before he reach his father. 

The  prisoner proposed to show by the witness, what pris- 
oner said about the shooting and how prisoner said i t  oc- 
cclrred, as a part of the res gestx. Objection by the state was 
sustained, and prisoner excepted. 

The witness further testified that prisoner had a scar on 
his forehead, and that he felt something like blood on his 
forehead. 

The prisoner testified (among other things not material), 
that as he was going along the path, he was suddenly as- 
sailed by deceased with a deadly weapon and knocked down, 
and that he shot deceased while Iying on his back. 
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13th Exception. Garland White testified for the prisoner, 
that  he is a minister of the gosrlel and has been for thirty 
years. Counsel for the prisoner proposed to ask this witness 
the following question : "During the last thirty years have 
you, as a minister, been often at the death-bed of people of 
your race (colored) and heard their dying declarat,ious ?" 
"If so, do you think from your observatior~ and experience 
that you can estimate the weight that should be given to 
such declarations of colored people in extremis 2" The solic- 
itor objected. Objection sustained. Exception. 

14th Exception. ?. H, House was introduced as a witness 
for the state in reply, and testified that while acting as dep- 
uty sheriff, he arrested John Henry Mills (who was exam- 
ined as a witness for prisoner). Be was arrested on the 
charge of the killiog of Henry Ponton. H e  arrestea him 
near Littleton; several meu were along but there was no  vio- 
lence, and no display of arms, and that no threats were at  
any time made against him, nor were any indueeme~lts of- 
fered to him to make a statement. John Henry Mills has 
since been tried and acquitted of the charge. After witness 
arrested him, he was riding behind witness on his horse, 
and some other persons were along, when John Henry Mills 
said to witness, "I want to speak to you, pull your horse 
back." H e  said, "Mr. House, is a man responsible for what 
another man does?" H e  said he wanted to tell witness 
something, and hesitated. Witness said to him, "I reckon 
it, would Ge the best for you to make a clean breast of it." 
The  solicitor proposed to offer the declarations of John 
Henry Mills the11 and there made, not as substantive testi- 
mony against the prisoner, but to contradict the testimony 
of said Johu Henry on behalf of the prisoner. The court 
admitted the testimony, after objection by the prisoner, for 
the purpose only of contradiction, and instructed the jury, 
that  i t  was to be considered only as tending to show the 
circumstances uuder which deceased wm wounded. 
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Witness then testified, that  the witness John Henry Mills 
told him,  that Cook came for his father, and his father went 
to Littleton for him (John Henry)  and his mother objected 
to his going; that  he  and the prisoner and Cook went to 
Weldon, thence to Halifax, and found Ponton and arent 
around drinking with him, and that he and Cook left them 
i n  a bar-room and went on to an engine; that  in a few mo- 
ments deceased and prisoner came along, walking a r m  in 
a rm,  and passed near him and  Cook; that  they had gone 
but  tt short distance, when prisoner shqt Ponton, and Pon- 
ton said : " Oh ! Eaton, you've killed me ! What  did you 
alloot me for?" The  deceased got u p  and ran, and Eaton 
shot h im the third time ; a t  that time prisoner came to them 
and said : " I have killed the d-d scoundrel, and  now I want 
to kill Olive Perkins ;" that prisoner proposed they should 
go with h im;  that they ran off to the railroad a ~ ~ d  hid i n  
the  bushes and took the train for Weldon soon after;  that  
he  did not see prisoner for several days, and  prisoner sent 
for h im and his mother and said, that  either he (the pris- 
oner) or John Henry must leave the country; that  he  
wanted him (John Henry) to leave, but his mother objected 
and told prisoner he must leave. 

I t  was admitted by the solicitor that if Hulda Williams 
was present, she would testify in behalf of the prisoner, 
" tha t  the  prisoner was at her house about seven miles from 
Zai ifax,  on Friday morning after deceased was mortally 
wounded, and that the prisoner was then severely wounded 
on the  forehead. 

The  jury found the prisoner guilty and from the judg- 
ment pronounced, the prisoner appealed. 

Attorney. General, for the State. 
No counsel for prisoner. 

ASHE, J. We have examined the  record in  this case with 
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tha t  care which is due to the consideration of the  serious 
crime with which the prisoner 1s charged. H e  has filed a 
great n ~ a n y  exceptions, some of whicxh are  perfectly frivolous, 
but  to such as are worthy of consideration we proceed to 
give the  conclusions to which we have been led. 

1. T h e  exception to the  ruling of the  court, tha t  the  juror 
was a tree-holder, who had married a woman seized of land, 
and  had rhi ldren by her  born a l ~ v e ,  cannot be sustained. 
T h e  record does rlot show when the  marriage took place, 
nor  does i t  show whether the jtlror was summoned on the 
original panel or on  the  special venire If on the  original 
pan,  1, he  was not required to be b free-holder, (THE CODE, 
5 1722), and  i n  that  case, though there n ~ ~ g l l t  have been er- 
ror i n  the  rul ing,  it could )lot have prejudiced the prisoner. 

If he was married and the land acquired by his wife be- 
fore the  adoption of the constitution of 1868, called the  
"mar r iage  act," he  was a tenant by the courtesy initiate 
notwithstandiug the  act of 1548. Houston v. Brown, 7 Jones, 
161. And  if he was tenant by the courtesy ~n l t i a te ,  he was 
necessarily e n t ~ t l e d  to the  posseesion. Wilson. v A~entx, 70 
N. C., 670. And if entitled to the  possession, he  had a r ight  
to t h e  per r~ancy  of the rents and profits, and that  in con- 
t e w p l a t ~ o n  of law made ftlm a free-holder, in the  sense of 
tha t  term as applicable to the  qualification of jurors, al- 
though he migh t  not be selzed of the  legal estate. State v. 
Ragland, 75 N.  C., 12. 

T h e  court held the juror was a free-holder and we must 
presume he was either a juror on the original panel or a 
tenant by t h e  courtesy ]nitlate;  for u ~ ~ l e s s  the  appellant dis- 
tinctly points out  the  error sought to be reviewed, this court 
will presume the ruling of the court below to have been right. 
Wall v. Hinsorl, 1 Ired., 27(j; Elanniken v. Lee, I b . ,  293. 

'2 There IS no force iu the objection tha t  the  narne of J. 
L. Butt ,  summotled by the sheriff as a juror, was entered 
on a scroll a s  " J. S. Butt." " J." was the  iilitial of the 

38 
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first christian name in both, and the initial of the second 
christian name is unimportant. It is held that  the use of 
a middle letter f o r m  no part of the name. Roscoe's Crim. 
Evi., 81, note 1, and McKoy v. Speck, 8 Texas, 376 ; King v. 
Hutchins, 8 Foster, 661; Oskin v. Davis, - Ill., 257 ; 14 
Barb., 259. The  objection came too late. I t  should have 
been taken before the name of the juror, who seems to have 
been summoned on the special venire, was put in  the box, 
State v. Simmons, 6 Jones, 309, and in no way could the pris- 
oner have been prejudiced, for there was no such man in 
the county as "J. S. Butt." 

3 and 4. Wheu a juror examined on his voire dire replied 
to a question asked him, " t t~a t  he had said i t  would ruin or 
injure any  lawyer politically with certain persons in the 
county to appear for the prisoner," and tbe juror was asked 
by prisoner's counsel to name them, the court very properly 
held that it was not material upon the question of fairness 
of the juror to know these names. I t  seems to have been 
the object of the prisoner to introduce politics into the jury 
box, aud ir was clearly the duty of the court to exclhde any 
such influences from the jury. 

5 ,  7, 9 aud 11. There is no merit in the exception to the 
ruling of the court in receiving the dying declarations of the 
deceased. 

The rule for the admission of such testimony is thus laid 
down in Taylor on Evidence, 8 648 : 

1. '(At the time they were m ~ d e ,  the declarant should 
have been in actual danger of death. 2. That be sholdd Lave 
a full apprehension of his danger; and 3. That  death should 
have ensued." 

From the time the deceased was shot, u p  to the time he 
made the dec lara t io~~ as testified to by the witness Ousby, 
h e  was heard repeatedly to say, "I a m  bound to die." H e  
told the witness Parker that  he was shot in the side and 
back, and was bleeding internally, and "was bound to die." 
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Before the declarations of deceased as testified to by Dr. 
Ferguson, on the uight of the shooting, deceased said to 
witness that he "was dying ;" that "he was shot all to pieces ; 
that he had been shot three times and the wound was bleed- 
ing internally, and he could not live." This witness, on 
cross-examination, stated that on Friday, two daysafter the 
shooting, he told the deceased "that he thought he might 
get well, and deceased seemed more cheerful and said he 
'was better,' " that the witness had not then examined the 
wound in the back ; that the deceased died, from secondary 
hemorrhage caused by the wounds, on the Sunday following. 

The  prisoner's objection to the admission of the declara- 
tions seemed tu have been founded upon the fact that the 
physician, two days after, gave hopes of recovery to the de- 
ceased by telling him he  thought he might get well. How- 
ever that might have been, it did not affect the admissibility 
of the testimony. The dsceased was manifestly in the appre- 
hension of impending death when he made both the declara- 
tions. H e  was in the actual danger of death and did die 
from the effects of the wouuds. 

This  sufficed to make the declarations admissible, and no 
hope of recovery subsequently inspired could render them 
incompetent. State v. Filghman, 11 Ired , 5513. 

6. The  objection to the rejection of testimony to contra- 
dict the witness, Washington Johnson, before he was exam- 
ined, is too frivolous. 

8. There is nothing in the exception to the admission of 
evidence that the "fast train" on the railroad passed soon 
after the shooting and the track was near the gin-house 
when the shooting was done. I t  was offered in support 
of the theory entertained by the solicitor that the prisoner, 
assisted by his son and Cook, proposed to kill the deceased, 
and place his body on the track. Whatever may have been 
the motive of the prisoner in conducting the deceased, after 
plying him with whiskey, to the gin-house, which stood not 
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far from the railroad track, and then shooting him in the  
presence of his son and Cook just before the train was to 
pass, the  theory is not without probability, and there was no 
error in  receiving the evidence. 

10. The  state was allowed to prove that prisoner and  
Jehu Henry  Mills and Columbus Cook were seen together 
in Weldon in the  afternoon of the day the deceased was 
shot, and the prisoner was heard to say to Columbus Cook, 
" that  he had money enough to pay him out of all his diffi- 
culties, and he intended to have satisfaction before he slept 
tha t  night," and afterwards all three of them got on the  
train going from Weldon to Halifax. The  declarations of 
a prisoner are always evidence against him when pertinent 
to the issue. State v. Bryson, 2 Winst., 86. Here was a 
declaration involving a threat, and  in a few hours the de- 
ceased was shot by the prisoner. The  most reasonable i n -  
ference is, that  the threat was made agaiust the deceased. 
The  evidence was clearly pertinent and admissible. 

12  The prisoner, in defence, offered to prove a statement 
made by him soon after the shooting as to how it occurred, 
but i t  was properly ruled out by the  court. No declarations 
of a prisoner made after the cornmission of a homicide, as 
to the m a ~ n e r  of the transactiou, that a re  not of the res ges- 
tg, are admissible. State v. Brandon, 8 Jones, 463 ; State v. 
Tilly, 3 Ired., 424 ; State v, Scott, 1 Hawks, 24. The state- 
ment of the  case excludes the idea that  they were of this 
nature. The declaratiol~s proposed to be proved were after 
the  act was past and  done. 

13. The prisoner, to impeach the dying declarations of 
the deceased, proposed to proved by one Garland White, a 
minister of the Gospel, what weight was to be attached to 
the dying declarations of colored p e r s o ~ s  in eztrenzis. The  
court properly ruied it out. This exception needs no  
comment. 
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14. The last exception taken by the prisoner was to the 
declarations of John Henry Mills when he was arrested by 
the sheriff under a charge of the state for killing Henry 
Ponton, the deceased, for he had been tried for that offence 
and acquitted. This evidence was offered by the state, not 
as substantive evidence, but for the purpose of contradicting 
the testimony which John Henry Mills had given in  
behalf of the prisoner on the trial of this case. The tes- 
timony we think was competent for that purpose. 

The  ground of that objection is not stated, but we presume 
i t  was upon the ground the statement made by John Henry 
Mills to the witness, the deputy sheriff, when he was ar- 
rested, was made under the influence of hope excited by the 
remark of the officer " that he reckoned i t  would be best for 
him to make a clear breast of it." 

We are not prepared to say but that the declaration 
made under those circumstances would have been inadmis- 
sible as a confession upon the trial of the prisoner for the 
crime, in reference to which the declaration was made, as 
tending to implicate himself. But we think there must 
certainly be a distinction between a declaration offered in 
evidence as a confession of a crime against a person charged 
therewith, and the declaration when offered solely for the 
purpose of contradicting tile testimony of the declarant 
given as a witness on the trial of another. 

" A confession is the voluntary declaratiot~ by a person 
who has committed a crime or misdemeanor, to another of 
the agency or participation of which he had in the same." 
Bouvier's Law Dictionary. 

The confession must be voluntary. I t  is well settled that 
if induced by the flattery of hope or the torture of fear," i t  
is inadmissible. 

This is a rule adopted by the humanity of the criminal 
code, in its tenderness for human life, exclusively for the 
benefit of the accused, upon his trial for the crime confessed, 
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to guard him against the possibility of the danger of falsely 
implicatir~g himself from a motive of hope or fear. 

But the principle of the rule has no application to the 
declaration, when offered in evidence to contradict the tes- 
timony given by the declarant in his examination as a wit- 
ness on the criminal trial of another. In that  case the 
credibility of the witness "I alone involved, and it is a ques- 
tion for the jury to determine, whether his testimony is af- 
fected by the contradictory evidence; and if so, to estimate 
the extent to which it has been impaired by the contradic- 
tion, taking into consideration all the circumstances of the  
case, the hopes, the fears and all influences that might have 
been employed, to induce the declaration. 

If the fact that the preliminary question was not put to 
John Henry Mills before the contradictory evidence was 
offered, was a ground of objection to the evidence, i t  is not 
tenable. For the declaration offered in evidence to contra- 
dict him was directly and immediately material to the issue, 
aud in such case i t  was not necessary to ask him the prelimi- 
nary question to call his attention to the statement offered 
to contradict. That  is only necessary where the testimony 
of the witness relates to some collateral fact, or some act of 
his tending to show his bias, partiality or prejudice towards 
one of the parties to the action. But where the testimony 
relates directly to the subject of litigation, it may be met by 
evidence of contradictory statements, previously made, with- 
out asking him the preliminary question. State v. McQueen, 
1 Joues, 177 ; Jones v. Jones, 80 N. C., 246; State v. Davis, 87 
N. C., 514; Radford v. Rice, 2 Dev. & Bat., 39. 

Our conclusion is there is no error. This opinion must 
be certified to the superior court of Halifax county, that the 
case may be proceeded with in conformity therewith and 
the law of the state. 

No error. Affirmed. 
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STATE v. JOSEPH J. WILLIAMS. 

Evidence- Criminal Practice- Witness, impea~h~ment of- Priv- 
ileged Communication-Right of counsel to see document 
handed to witness. 

1. The practice of directing witnesses for the prosecution to be taken 
to the oBce of prisoner's counsel and there examined by them as 
to what their testimony will be on the trial, with a view of aiding 
in the preparation of the defence, is disapproved, and the power 
of the court to allow it, questioned. 

2. The judge may perhaps allow counsel to converse with such wit- 
nesses in presence of some one representing the interest of the 
prosecution. 

3. Where a witness for the prosecution (here an  accomplice) was 
sent by permission of the court and solicitor, a t  the request of the 
prisoner, to the office of prisoner's counsel and was there exam- 
ined by them with a s e w  to preparing his defence, it was held to 
be competent on the trial of the prisoner to prove by one of the 
counsel the statements made by the witness, for the purpose of 
impeaching his testirnoney on the trial-the value of such testi- 
mony under the attending circumstances being a question for the 
jury. 

4. The facts here do not interfere with the operation of the rule of 
evidence which permits proof of declarations of a witness in con- 
flict with his testimony a t  the trial, bearing directly upon the 
question a t  issue, with a view of discrediting the witness. 

5. Nor can the impeaching evidence be excluded on the ground 
that  the statements of the witness are in nature of privileged 
communications. 

6. Where counse1;puts a paper in the hands of a witness and asks 
him whether i t  is in his hand-writing and then proceeds to found 
a question on such paper, the opposing counsel has a right to 
see it. 

(Edwards v. Xullivan. 8 Ired., 302; Hooper v. Moore, 3 Jones, 428; 
Xtate v. Wright, 75 N. C., 439; &ate v. Patterson, 2 Ired., 346; 
8tate v. McQueen, 1 Jones, 177; Jones v: Jones, 80 N. C., 246, cited 
and approved.) 
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INDICTMENT for murder, tried a t  June  Term, 1884, of 
WAKE Superior Court, before Avery, J. 

Verdict of guilty ; judgment ; appeal by prisoner. 

Attorney-General and 1'. M. Argo, for the State. 
Nessrs. D. G. Fowle, Arnzistead Jones, 8. C. Smith, T. P. 

Devereux, Bledsoe and Fuller & Snow, for prisoner. 

SMITH, C. J. The  prisoner is charged with the murder 
of William J. Watkins, and upon the trial before a jury 
was convicted of the crime. Many exceptions were taken 
to che rulings of the court by his counsel, in which it  is 
necessary, in  disposing of the appeal, to notice but two, 
numbered respectively 1 and 14, and resting substantially 
upon the same basis. 

The  principal witness, relied on mainly by the state to 
prove the homicide, and alleged to b v e  been an accom- 
plice in cotnmitting the crime, one John Pool, upon his 
direct examination, testified that  on the evening of the day 
when the said William J. Watkins was killed, he, the wit- 
ness, rode in a buggy with the prisoner from Rogers' Cross 
Roads to where the latter lived, to Rolesville, and heard 
him say, " God damned if somebody won't come up miss- 
ing  in the morning." 

On the cross-examination he was asked by one of the 
seven cou~lsel employed in the defence, if he did not say, 
when examined by thern with permission of the court on a 
former occasioll, i r ~  the office of one of them,  touching his 

- 

knowledge of the homicide, and the prisoner's conuection 
with it, that the prisoner made no threats duriag that ride, 
and  added:  " I am certain of i t ;  write that down." 

The witness replied that " he did tell counsel that he did 
not recollect the prisoner's saying anything about anybody, 
but  that  he had since recollected it." 

The  counsel repeated and pressed the inquiry, and was 
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reading from notes taken of his statement when, upon 
the  interposing of an objection from the state, the counsel 
stated their purpose to be to contradict the witness by prov- 
ing  what the witness did say by one of their number, who 
was present and heard what was said. 

The  judge held " that  the witness sras allowed to be ex- 
amined by prisoner's counsel, by order of the court and 
with consent of the solicitor, for the purpose of finding out 
what the state proposed to prove, and tneeting it with other 
evidence, but that the privilege had been c~nsidered by the 
court as granted always upon the tacit understanding that 
t he  witness was not to be contradicted or impeached by dec- 
larations made to opposing counsel without the presence 
and  protection of the state counsel and of the court. 

Before any objection came from the solicitor, the judge 
remarked tn prisoner's counsel, "Is i t  your purpose, gentle- 
men, to contradict the witness by counsel ? Is that proper?" 
To which counsel replied, "It  is not objected to,"and avowed 
their intent to contradict witness by testimony of prisoner's 
counsel. 

The  state then objected, and the objection being sustained 
and  the inquiry directed to such end ruled out, t,he prisoner 
excepted to the ruling and also to the remarks of the judge. 

I t  is obvious that the,practice of directing witnesses, sum- 
moned for the prosecution, to be taken to the office of coun- 
sel employed in defending the prisoner and there subjected 
to a rigid examination as to what their testimony will be, 
with a view of aiding in the preparation of the defence, is 
liable to dangerous abuse ; and the use proposed to be made 
of the information thus acquired, in breaking down the wit- 
ness and destroying his credibility, naturally suggested the 
remark made by the judge who had made the order to give 
the  prisoner full information of the proof the state would 
introduce, and led to the exclusion of this method of im- 
peaching the m itness. 
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I t  is competent for the prisoner or  his counsel to converse 
with any one supposed to have knowledge of the offence 
imputed and ascertain the facts so known. 

A party, even when the state is such, cannot by first sum- 
moning a witness deprive the other party, or the accused, 
of the testimony of the witness when favorable, nor of a n  
opportunity of ascertaining what information he may pos- 
sess, before putting him on the stand, as he might do should 
the state decline to introduce and examine him. This in- 
formation ought to be sought and obtained voluntarily and 
fairly from the witness, and not by what he may deem to 
be a constraint. I t  would not be unnatural, under the cir- 
cumstances of this examination, for him to feel a constraint, 
though none in  fact may have been exercised over him. I t  
is questionable whether the judge should have made any 
order for the witness' removal to the office of counsel, or to 
have done more than give permission for counsel to see and 
converse with the witness : and perhaps this in presence of 
some one representing the interests of the state, or a t  least 
of other indifferent persons who could also, if necessary, tes- 
tify to what occurred a t  the interview. 

E i s  Honor seems to have felt as if he was called upon to 
prevent the effort to break down the witness by the means 
of conferring with the witness, which he, in order to a fair 
trial, had allowed to the prisoner's counsel. 

But we know of no rule by which this testimony can be 
withdrawn from the operation of the well settled principle 
in the law of evidence, which permits proof of declarations 
in conflict with testimony delivered at  the trial, and hear- 
ing directly upon the prisoner's guilt, with the view of 
discrediting the witness before the jury. Edwards v. Sullivan, 
8 Ired., 302 ; Hooper v. Moore, 3 Joues, 428 ; State v. Wright, 
75 N. C., 439. 

The testimony proposed to be elicited from the witness 
of the alleged repugnancy, or from.associate counsel, if de- 
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nied, was important as showing a premeditated purpose i n  
the prisoner, and upon proof shortly afterwards of his com- 
mitting the homicide, of the grade of the crime. 

The circumstances, which we have mentioned, as calcu- 
lated to impair the force of proof of the repugnance, will of 
course be before the jury and enable them to properly esti- 
mate the value of the impeaching evidence. 

We have in vain searched, as counsel have done without 
success, for some adjudication in which the admissibility of 
statements, made by a witness for the state upon a permitted 
examination before counsel who appear for the defence, pro- 
posed to be proved by such counsel for the purpose of dis- 
crediting him, has been passed on or considered. 

We see no reason for the exclusion of the declarations as  
partaking of the nature of a professional and protected corn- 
rnunication subsisting for the time being, their relations 
being wholly adversary and so understood by each, nor 
upon the assumption of their being involuntary and co- 
erced declarations, for there is no evidence of such supposed 
constraint ; and, if there were such evidence, would not con- 
stitute sufficient reason for withholding them from the jury. 
Such declarations from a witness do not stand upon the 
same footing as confessions of one on trial for crime, super- 
induced by fear or hope, as we have held at this term in  the 
case of State v. Mills, ante 581. 

Nor is the evidence of the contradictory representations 
to be rejected because proceeding from the coutlsel to whom 
they were made. There is no principle of law known to us 
which exempts this testimony from the operation of the 

Q to a ma- general rule that permits conflicting statements ar 
terial fact, previously made, to be extracted from the witness 
himself or from others who heard them. 

I t  is urged in the argument for the state that the witness 
having answered affirmatively to the question and admitted 
the words imputed to him, the prisoner is precluded from 
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pressing the inquiry further and interrogating others who 
were present as to their recollection of what was said. The  
witness, however, does not admit  his having used the words 
embodied in the question in form or i n  substance, but seeks 
to excuse himself for not speaking of the utterance of the 
threat because it had escaped his memory a t  the time, and 
had since been recalled to his recollection. But the inquiry 
is, did you not say that no threats were made by the prisoner 
while in  the buggy ? "I am certain of it, write that down," 
an emphatic denial not met by the answer that he did not 

'then, as he did afterwards, remember them. This is far from 
an affirmative response to the question. 

But if the response had been full and direct, admitting 
the very words contained in the inquiry, it would not pre- 
vent proof from others present of their utterance ; nor in- 
deed was it necessary first to interrogate the witness about 
his statements, inasmuch as the evidence was material and 
tended directly to show the character of the homicide as 
affected by express malice. I t  is settled where the impeached 
testimony has a direct bearjng upon the issue, in  this case 
in support of the criminal act charged, the repugnant state- 
ment may be shown by another without first interrogating 
the impeached witness. The  rule is clearly defined and we 
find i t  unnecessary to do more than refer to the cases in 
which it is declared. Statev. Patterson, 2 Ired., 346; State v. 
McQueen, 1 Jones, 177 ; Jones v. Jones, 80 N. C., 246; State v. 
Mills, ante 581. 

We refer to another point made at the trial, not with the 
view of passing upon the sufficiency of the exception to the 
ruling, to-wit : under what circumstances the opposing coun- 
sel are entitled to exatnine a paper offered to a witness who 
is under examination, for the purpose of identification for 
future use on the trial, should its introduction be deemed 
material. 

The  rule is thus laid down by LORD DENMAN in Regina v. 
Duncomb, 2 C. and P. 369 : 
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"If a paper," he remarks, "is put into a witness' hands 
and it, leads to anything, that is, if anything comes of Ihe 
question founded on it, the opposite ooiznsel has the right 
to see the paper and re-examine cpon i t ;  but if the thing 
misses entire1;y and nothing comes of it, the opposite coun- 
sel has no right t,o look into it." 

So says Mr. Justice EARLE, in Cope V. Dock Co., Q. C. 
& K., 767: " Whenever counsel puts a document in  the 
hands of a witness and asks him whether it is in  his hand- 
writing, and then proceeds to found any question on such 
document, the counsel on the opposite side has a right to. 
see it. I n  my opinion the only cases in which the opposite 
counsel has not this right, is where counsel after handing 
the document to the witness goes no further." 

I t  is not necessary to consider the various other excep- 
tions made during the progress of the trial, nor even that 
by reference to the testimony of the witness Peebles, which 
is virtually disposed of in what has bee11 before said. 

Nor do we mean to impute misconduct to the prisoner's 
counsel in what transpired upon their examination of the 
witness Pool. There are cases, and this may be of the num- 
ber, where duty to their client demands an exposure of the 
conflicting statements of a witness in order that the jurv 
may put  a proper estimate upon his oath 1 n the trial ; more 
especially does this duty become imperative when the pris- 
oner's life may be suspended upon the evidence given. 

I t  is our duty to enforce and maintain inviolate the rules 
of law, settled by its most learned and eminent ministers, 
and as the prisoner has been deprived of material and im- 
portant evidence, whose influence on the minds of the jury 
in guiding them to their verdict we cannot undertake to 
fathom, he is in  law entitled to and must be accorded an-  
other trial. There is error, and a venire de novo must be 
awarded. This will be certified. 

Error. Venire de novo. 
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STATE v. JOHN WILLIAM PIERCE. 

Evidence, exclusion o f ,  what necessary to state on appeal-Pre- 

liminary examination of witness, competent to contradict. 

1. Where the contents of a paper, containing the examination of a 
witness upon a preliminary investigation of an alleged murder, 
are not set out in the case on appeal, and it appears that  error 
was assigned in excluding it, when offered as evidence to con- 
tradict the witness on the trial, as being in itself incompetent 
whatever might be the contents; Held, that the substance of 
the paper being made known when offered by counsel, satisfies 
the general rule which requires that the case must show what 
the rejected evidence was. so that this court may pass upon the 
exception. 

2. Upon a trial for murder, the prisoner introduced the coroner and 
exhibited a paper to him which he swore contained the examina- 
tion of a witness taken down by him, and also the preliminary 
examination reduced to writing by a jnstice of the peace, for the 
purpose of contradicting the witness; Held, that the exclusion of 
this evidence was error. 

3. The English rule in reference to the use of written memoranda 
in refreshing memory of witnesses, touched upon, and also that 
requiring testimony of deceased witnesses to be reproduced in the 
very words, discussed by SMITH, C. J. 

(fitate v. Clark, 12 Ired., 151 ; fiutlifl v. Lunsford, 8 Ired., 318 ; Over- 
man v. CobZe, 13 Ired., 1 ;  Whitesides v. Twitty, 8 Ired., 431; Lee 
V. Patrick, 9 Ired., 135; fitate v. Jim, 3 Jones, 348; Wright v. 
&owe, 4 Jones, 516; fitate v. ffrady, 83 N. C., 643; Ktate v. Ili'ng, 
86 N. C., 603; Rtate v. Bridges, 87 N. C., 562; Ingram v. Watkins, 
1 Dev. & Bat., 442; Ktate v. Williams, 2 Jones, 257; Edwards v. 
fiullivan, 8 Ired., 302; BaZZenger v. Barnes, 3 Dev., 460; Jones v. 
Ward, 3 Jones, 24, cited and approved.) 

INDICTMENT for murder tried a t  January Special Term, 
1884, of IXEDELL Superior Court, before Graves, J.  

Verdict of guilty, judgment, appeal by prisoner. 
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Attorney-General, for the State. 
Messrs. D. M. Furchea, Armfild and Linney, for the prisoner. 

SMITH, C. J. The  prisoner is charged with the crime of 
murder committed upon the body of James A. Moore, and 
upon his trial before the jury was found guilty. 

The  record shows numerous exceptions to the ruling of 
the court made during the progress of the trial, one only of 
which do we find it necessary to consider. 

Two witnesses, present at  the time of the homicide and 
who give a minute account of what occurred, (the prisoner's 
wife and an  elder sister, both daughters of the deceased) 
were examined and testified a t  great length, whose respec- 
tive statements of the transaction do not agree in some es- 
sential particulars touching the grade of the offence, and the 

, circumstances under which the fatal shot was fired, and the 
crushing blow upon the head, immediately following, given, 
and hence i t  became material to the prisoner to sustain the 
accuracy of the testimony of the wife in his behalf, and to 
impair the force of that delivered by the other, on behalf of 
the state. 

The occurrence took place a t  the house of the deceased on 
the evening of the 26th day of July, 1883, in the presence 
pf the witnesses and their invalid mother, who was lying 
upon a bed in. t h ~ r o o m ,  and of no other persons. 

From the testimony of Mary Moore, the elder unmarried 
daughter, who details minutely the conduct of the parties 
and the words which passed between them leading up to 
the homicide, which it is needless to recapitulate for any 
present purpose, i t  appears that the deceased was very 
drunk,  and some cursing between him and the prisoner 
who had also partaken of whiskey a t  the house, had been 
heard, which prompted the witness to ask if they intended 
to have a i'uss, and both answered they did not. 
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The  witness stated that some trouble occurred between 
the prisoner and his wife, when the prisoner said that he 
could not make Minnie (the name of his wife) behave, to 
which the deceased replied, that he could, and taking hold 
of her flung her over on the bed on which her mother was 
lying, when witness said, "you will kill mother, be quiet;" 
he desisted, replying, " I will." 

The  prisoner then passed up stairs, when the deceased di- 
rected witness to shut the door and window, remarking that 
the prisoner had gone after his satchel and should not leave 
that  night. This was done. The  prisoner came back, and 
standing on tl1e4th or 5th step from the bottom while Min- 
nie was sitting on the stairs, the deceased about a step from 
them, and witness engaged in admii~istering medicine to 
her mother, she heard the prisoner say, " See here, old man, 
you can't run over Minnie any longer," when turning, she 
saw the prisoner discharge a pistol a t  deceased, who the11 
had Minnie by the arm. 

At the moment of firing, the deceased turned in the direc- 
tion of his gun, when the prisoner advancir~g struck him a 
crushing blow on the head with the pistol, with such vio- 
lence as in the witness' own worcis " burst his head open." 
When the blow was struck the deceased was facing the pris- 
oner, with his back towards the gun. 

The  blaze of the pistol was so near the person of the de- 
ceased as to set his shirt  on fire, and putting his hand over 
it, he turned towards the prisoner with the exclamation, 
" Oh, Bill !" when he received the blow and fell on his 
knees with his head on the stair step. H e  died immediately. 

The  version of the matter given by the prisoner's wife 
was quite different and triuch more favorable to her hus- 
band. To support her testimouy and to impair the force of 
that  delivered by her sister, the prisoner's counsel intro- 
duced J. A. Anderson, the coroner, and exhibited to him a 
paper which he swore contained the examination of the 
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witness Mary, committed to writing by himself, and read 
oves to her and a mark in place of her name put to it. He 
further swore that he wrote down all that  she said and 
nothing that  she did not say. 

The  prisoner's counsel also introduced the  examination 
of the same witness before the justice who  conducted the 
preliminary hearing, and proved by his oath that  this paper 
contained the testimony of the same witness reduced to 
writing, not read over to her, nor does he know that she 
authorized him to sign her name to it. 

The  counseI, stating that these examinations differed 
from the present testimofiy given in, in regard to the hom- 
icide and the Incidents preceding and attending it, proposed 
to read them to the jury to contradict and impeach the 
credit of' the witness, but was not allowed to do so, the court 
holding them incompetent. To this ruling the prisoner 
excepts. 

We have felt some hesitancy in passing upon this ex- 
ceptlon, sirce the  contents of the excluded papers are not 
set out and made part of the case. 

The  general rule undoubtedly is that  an exaeption to the 
refusal to receive offered evidence will not be sustained un- 
less the record shaws what i t  was, so that  the cowt  could de- 
cide upon ils relevancy and misleading tendency. Over- 
man v. Coble, 13 Ired , 1. 

The rule is equally applicable to evidence objected to and 
received where error is assigned in its admission. State v. 
Clark, 12 Ired., 161; Sutlij V. Lv,nsford, 8 Ired., 318; White- 
sides v. Twitty, Ib., 431. 

So i t  has been held in Lee v. Patrick, 9 Ired., 135, that  
when the defendant proposed to show the witness, for the 
purpose of refreshing his memory of facts, a certain notice, 
and was not permitted to do so, to which ruling exception 
was taken, that  the judgment could not be reversed for that  
reason, as the case did not set forth the notice so as to en- 

39 
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able the court " to  see that its contents were such as were 
calculated to have the effect proposed." 

But our doubts have been resolved by the fact that the 
substance of the papers were made known when offered by 
counsel, and they were exc!nded as in the~nselves incompe- 
tent, whatever might be their contents The ruling is more 
analagous to the case of a witness produced and excluded 
in consequence of his personal disability to testify, and 
without reference to the evidence he may give. I n  such 
case the error is assigned in  the exclusion, and it is not nec- 
essary to set out what he was expected to prove. State v. 
Jim, 3 Jones, 348 ; Wright v. Stowe, 4 Jones, 516. 

The refusal of the court to allow the jury to hear the ex- 
aminations seems to stand on very mnch the same basis as 
the rejection of a witness who is adjudged to be disqualified 
to testify at  all in the cause, and if this be not so, the nature 
and use to be made of the evidence were made known to 
the c o u ~  t at  the time, sufficiently to warrant us in entertain- 
ing the exception. 

Had the examinations been offered as substantive evi- 
dence bearing upon the criminal charge, they would have 
been properly rejected, since, if offered by the state, they 
are only admissible under the statute, when taken accord- 
ing to its requirements, if a t  the time of the trial the wit- 
ness be dead, or too ill to travel, or of unsound mind, or  
abser~t by the procurement or connivance of the accused. 
THE CODE, § 1157. 

The same couditions, except that resting upon the de- 
fendant '~  own misconduct in keeping the witness away, un-  
derlie bis right to offer the testimony. State v. Grady, 83 
N. C., 643 ; State v. King, 86 N. C., 603; State v. Bridgers, 87 
N. C., 562. 

 he evidence was not tendered for such object, but as 
declaration's of the witness made under the sanction of an  
oath contradicting her present testimony and disparaging 
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her credit. The  life of the prisoner may have been sus- 
pended upon the repugnancy of the narratives of the traus- 
action as given by the sisters, and the credibility of the 
witnesses was a material element involved in the conclu- 
sion to which the jury were brought in rendering the ver- 
dict. 

There is a difference in  the accuracy required in repro- 
ducing the testimony of a deceased witness given on a 
former trial, as a substitute for it, and the memory required 
in  recalling conflicting statements made elsewhere, which 
is thus stated by GASTON, J., in  Ingram v. Watkins, 1 Dev. & 
Bat., 442 : 

" The testimony of the deceased witness should be placed 
before the new, as the law required i t  to be placed before the 
fo'rrner triers. Both are entitled not only to the truth, but 
to the whole truth. The copy lnust be ascertained to be 
faithful, before i t  is admitted as a representative of the 
original. * " To impeach a witness' credit, one clear and 
advised cantradiction in this respect is sufficient, since i t  is 
the rule of law as of good sense, that he who falsifies him- 
self in one point is uildeserving of belief in, all, falsus in 
uno falsus in omnibus. No more therefore of the witness' 
former declaration is necessary to be heard, than what is 
charged to be repugnant to his present statement." Wright 
v Stowe, supra; Edwards v. Sullivan, S 'Ired., 302 ; as a rule of 
law modified in State v. Williams, 2 Jones, 257, and other 
cases. 

Even, however, in  the former case, i t  is sufficient if the 
witness can state the substance of all the deceased witness 
swore, and i t  is not necessary that he should repeat the very . 

words. Ballenger v. Barnes, 3 Dev., 460; Wright v. Stowe, 
supra. 

I n  Jones v. Ward, 3 Jones, 24, an attorney who had taken 
notes of the testimony of a deceased witness on a previous 
trial, but had no recollection of it .independently of the 

\ 
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notes, when he swore to their correctness, was allowed to in- 
troduce them in evidence. 

The  same ruling was made by SAVAGE, C .  J., in Clark v. 
Vorce, 15 Wend., 195. Much more confidence should be re- 
posed in the accuracy of a memorandum of the very words 
as they fell from the lips of the witness, than in a writing 
contemporaneously made of passing events. 

The objection to these papers rests upon the idea that they 
are offered as such, and not as a means of refreshing the 
memory of the witnesses who testify in regard to them. 
They do not prove themselves, but  rest up or^ the testimony 
of those officers of the law. The production of the writings 
is required where the witness remembers having seen the 
writing before, and though he has no independent recollec- 
tion of the facts mentioned in it, yet he remembers that,  a t  
the time he saw it, he knew the contents to be correct. 1 
Qreenl. Evi., 8 437. 

The purpose here is not to prove any facts sworn to, but 
what were the declarations made by the witness-what did 
she then say-what was her version of the matter. What  
higher proof could be had than her very words written 
down as they were uttered with care and under a sense of 
oac ia l  obligation. 

We are aware that the rule in  England is very stringent 
in reference to the use of written memorials in reviving a 
failing memory of past occurreuces, and confining them to 
that purpose. 

Referring to the doctrine that requires the testimony of 
deceased witness to be reproduced in his very words, GIB- 
SON, J. ,remarks in Smith v. Lane, 12 S. & R., 84, "To do this 
would require a memory which seldom falls to the  lot of 
any one. * * * But this absurdity has been exploded 
by this court, and in  this state i t  is unnecessary to pro- 
fess to use the language of a deceased witness, but only to  
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undertake to state the substance of all he swore i n  relation 
to the particular transaction. 

I n  Heeran v. WeljdeLZ, 11 N. H., 112, the memorandum was 
received in  connection with a witness' oath, that  he heard 
certain matters-that he made a memorandum of those 
matters-that this is that  paper-and that it is a true state- 
ment of what then occurred. PARKER, C. J., remarking 
that  the memorandum then becomes part of the testimony of 
the witness, and the question is whether the paper itself may 
be received to show the particulars of what then occurred, 
the  witness testifying that  he now has no recollection of all 
the  particulars, but he  has no doubt the facts there stated 
are  true, and  that he should, within a short time suhse- 
quent ,  have sworn to thern from recollection. To same effect 
is State v. Rnwls, 2 N. & Mc., (8. C.) 331. 

Our conclusion, therefore, is that  error was committed in  
ruling out the exami~mtioris as impeaching evidence, which 
entitles the prisoner to another jury. 

VCThile it  is of the highest moillent to the well-being of 
society that  the violated law should be vindicated in the 
punishment of crime, i t  is not less so to preserve inviolate 
those rules and  methods which the law hsls prescribed to 
secure a fair trial of one accused, and which has the sanc- 
tion of ages. The  verdict must be set aside, and a maire de 
nova awarded, and to this end i t  will be certified to the supe- 
rior court of Iredell. 

Error. Venire de novo. 



Assault- Wife may fi,qht for husband-Excessive force, question 
for jury. 

While a wife has the right to fight in the necessary defence of her 
husband, yet, if she use excessive force, she is guilty; whether such 
force was used, and whether she acted freely or under constraint 
of the husband, were questionsproperly submitted to the jury upon 
the evidence in this case. 

(State v. john so?^, 75 N.  C. ,  174; Htate v. Jones, 77 N. C.,  520, cited 
and approved.) 

INDI~TMENT for assault and battery, tried at  Fall Term, 
1884, of ORAFGE Superior Court, before Philips, J. 

The indictment was found against Henry Bullock and 
his ~ i f e  Mag Bullock, and the jury returned a verdict of 
guilty against the latter, she alone being on trial. 

On the trial the state introduced the prosecutor (one 
Jackson), as a witness, who testified that he rented a tract 
of land to Henry Bullock, who with his wife lived in a house 
upon the same. I n  the upper story of the house, i t  was 
agreed, that the tobocco raised by said Henry aud the pros- 
ecutor should be stored. Henry put his tobacco there, but 
objected to the prosecutor's being stored there. Thereupon 
a dispute arose between them, in the course of which the 
prosecutor slapped Henry in the face and seized him by the 
collar. While thus engaged, the witness heard the defend- 
an t  (the wife) say, "shoot him, shoot him," and soon there- 
after she struck the prosecutor on the head with a "bed- 
wrench" made of a piece of hickory wood, twenty inches 
long and two by four inches thick, with nails driven through 
the end, the heads of some of them extending beyond the 
wood. The  prosecutor then seized the defendant who there- 
upon desisted. 



OCTOBER TERM, 1884. 615 

The husband had no weapon to shoot the prosecutor, nor 
did he attempt to use any weapon. There was no evidence 
that any injury was done to the prosecutor. 

The  defendant asked the court to charge the jury, that 
being the wife of Henry Bullock, and seeing him stricken 
by the prosecutor, she had the right to strike in defence of 
her h u s b ~ n d  and was therefore not guilty. This instruc- 
tion was given, and the court added "that if she used any 
excessive force she is guilty, and whether she did use exces- 
sive force, was a matter for the jury to determine from the 
evidence ;" and to this the defendant excepted. 

"The court further charged the jury that, i t  being shown 
the defendant assaulted the prosecutor in the presence of 
her husband, it was presumed in the absence of evidence to 
the contrary, that she did i t  under his constraint, and in  
such case she would not be guilty ; but this presumption 
could be rebutted by s h ~ w i n g  that in fact the defendant 
aided freely and without constraint, and that there wassome 
evidence upon Chis point to be considered by them." Defen- 
dan t excepted. 

Vsrdict of guilty, judgment, appeal by the defendant. 

Attorney- General, for the State. 
Messrs. Graham & Rafin, for defendant. 

MERRIMON, J. The  wife did not so  manifestly fight in 
the defence of her husband, as to make i t  the duty of the 
court to instruct the jury that she was not guilty. The  con- 
flict between the husband and the prosecutor was not a fierce 
or deadly one, nor were they struggling or fighting on une- 
qual terms. Nevertheless the wife cried out to her husband 
"shoot him, shoot him,)' meaning the prosecutor, and a t  
once she seized a heavy instrument, with which she might 
have killed the prosecutor, and struck him with it. 
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I t  does not appear that her interference was necessary a t  
all ,  but making all due allowance for her wifely zeal, and 
her poss~ble apprehensions as to her husband's safety, i t  
seems to us that the court might  well leave i t  to the jury to 
say whether or not she used more force than was necessary. 

She had no right to fight to gratify her feelings of indig- 
nation or spiteful revenge ; she could only fight in the nec- 
essary defense of her husband, and be excused. State v. John- 
son, 75 N .  C., 174 The  jury might, not weigh the force 
employed by her, as against her in this action, in "gold 
scales," hut there was some evidence to go to and be weighed 
by them as to the necessity for her interference, and the ex- 
cess of force used. 

It does not seem to UP, that, under the circumstances de- 
veloped, any question was properly raised as to the constraint 
of the wife on the part of the husband, but ,n  any  view of 
the matter, the court's charge was not erroneous. He r  fierce 
language, the character of the weapon she used, the conflict 
between her husband and the prosecutor, was evidence tend- 
i ng  to rebut any  presumption of constraint upon her im- 
posed by her husband. It is true, that she desisted as soon 
as the prosecutor seized her, and this was a circumstance in 
her favor. 

The  case was fairly put to the jury by the court, and the 
responsibility was with them. Stale v. Jones, 77 ,  N. C., 520. 

There is 110 error, and the judgment must be affirmed. 
To  that  end let this opinion be certified according to law. 

No error. Affirmed. 
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STATE v. JOSEPH MUNTLEY. 

Assault and Batter9 upo,t dgenendant's wife-Ju,risdiction-Deadly 

Weapon- Seriuz~s Darnage. 

1. Where the'defendant committed an assault and battery upon his 
wife v i th  great violence, such as appears by the facts found in 
the special verdict here, i t  was I z~ ld ,  that  the serious damage done 
excluded the jurisdiction of a justice of the peace to  h ~ a r  and 
determine the case. 

2. The question as to what IS a "deadly weapon '' and what is 
"serious damage," under the statute giving jurisdiction to justices 
to try assaults, $c., discussed by M E R R I ~ O N ,  J. 

( S ~ T H ,  C. J., dissenting.) 

(8tnte v. Johnsov, 64 N. C., 581: Stc~te v. P e t t i e ,  80 Ti. C., 36'7, cited 
and approved.) 

INDICTMEXT for ; - ~ s s B u ~ ~  and  hatter.., tried at  Spring Term, 
1884, of I~AYWOOD Superior Court, betore Craws, .I 

The defendant was ~ndivted for all assault aad  battery 
upon his wife " wlth a certain deadly weapou, to-wlt, a 
s t~ck ,"  and '- did beat, wouncl and seriously ir~jure," &c., and 
upon the trial the jury found a special verdict as follows : 

" T h e  jury find that Rachel Hur~t ley ,  upon whom the 
assault and  battery is alleged i l l  t!le b i l l  or ~ndic tment  to 
have been com~ait ted,  was at the time of the alleged assault 
and battery the wife of the defendant; that  within SIX 

months after the  alleged assault and battery, cornplaiut was 
made by one Evans before W. H. Faucett, a justice of the 
peace of Haywood county. and thereupon lle issued his 
warrant and  had the defendant brought before him and 
trled the case, and adjudged that there was no serious injury 
done, or deadly weapon used, and took final jurisdiction of 
the  case, and  adjudged the defendant guilty a r ~ d  imposed a 
fine upon h i m ;  that the facts in  regard to the alleged 
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assault and battery we find to be, that within two years 
before the finding of the bill of indictment the defend- 
ant  took an  ordinary switch, not larger than  the little 
finger of the usual size of a woman's hand, and with the 
switch whipped the said Rachel Huntley over her cloth- 
ing on her buck; that the whipping was continued for some 
time, not giving her more than twenty l i c k ;  that the 
whipping was of such violence as to break the skin and f" 
raise whelks upon her person, and to draw the blood, so that 
it came through her clothiug so as to be seen on the outside 
of her clothing in three or four places; that the said Rachel 
was nat SO injured as to prevent her from going about and 
doing as usual. If upon these facts the defeudtlnt is i n  law 
guilty, we find him guilty; and if upon these facts the de- 
fendant is in law not guilty, we find him not guilty." 

The  court being of opinion that the facts found in the 
special verdict did not in law amount to serious injury, and 
being further of the opinion that  the justice of the peace 
had final jurisdiction to try and determine the matter, di- 
rected a verdict of not guilty to be entered, and adjudged 
that the defendant go without day, from which judgment 
the solicitor for the state appealed. 

Attorncy- General, for the State. 
No counsel for the defendant. 

MEBRIMON, J. The  constitution (art. 1 ,s  13), provides that 
"No person shall be convicted of any crime, but by the unan- 
imous verdict of a jury of good and lawful men in open 
court. The  legislature may, however, provide other means 
of trial for petty misdemeanors, with the right of appeal." 

And art. iv, 5 27, among other things provides, that, "The 
several justices of the peace shall have jurisdiction under 
such regulations as the general assembly shall prescribe * 
* * of all criminal matters arising within their counties 
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where the  punishment cannot exceed a fine of fifty dollars, 
or imprisonment for thirty days." 

And the statute (THE CODE, 5 892,) provides that "justices 
of the peace shall have exclusive originai jurisdiction of all 
assaults, assaults and batteries, and affrays, where no deadly 
weapon is used and no serious damage is done, and of all 
criminal matters arising within their counties, where the 
punishment prescribed-by law shall not exceed a fine of fifty 
dollars, or imprisonment for thirty days." The  other pro- 
visions of the section are not material in  this connection. 

The  clauses of the constitution and the statute above set 
fort11 harmonize, and are intended to effectuate the purpose 
of giving to justices of the peace jurisdiction of "petty rnis- 
demeanors," and thus promote good order, expedite and  
cheapen the administration of criminal justice i n  such re- 
spects. Petty misdemeanors imply small, little, trifling, 
inconsiderable offences, the punishment whereof cannot ex- 
ceed fifty dollars fine or imprisonment for thirty days. They 
must be of such small importance as that  the punishment 
of the offender could not reasonably exceed that measure, 
because the constitution limits the jurisdiction to such of- 
fences. I n  the absence of any statute prescribing the meas- 
ure of punishment for assaults, assaults and batteries, affrays 
and like small misdemeanors, and thus bringing them 
within the jurisdiction of a justice of the peace as prescribed 
by the constitution, the statute cited conferring jurisdiction 
could be upheld upon no other ground. Slate v. Johnson, 64 
N. C., 581. I t  is because the offence is so small, that  the  
punishment could not exceed that mentioned, that the juris- 
diction of the justice of the peace arises. 

The  statute cited, in effectuating the provisions of the con- 
stitution, confers on justices of the peace exclusive original 
jurisdiction when " no deadly weapon is used and no serious 
damage is done." This obviously means, that  if a "deadly 
weapon" is used, a justice of the peace shall not have juris, 
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diction. Th is  circumstance gives the  offence a serious as- 
pect and  makes i t  important.  Then what is a deadly 
weapon? It must be an  inst rument  used, or that  may be 
used, for the  purpose of offence or defence capable of produc- 
ing death. Some weapons are  p v  se deadly ; others, owing 
to the  manner  in  whlcli they are  used, become deadly. A 
g u n ,  a pistol, or a dirk-knife, is of itself deadly ; a small 
pocket knife, a walking cane, a s a ~ t c h  of the slze of a wo- 
man's finger, if strong and tough, may be made a deadly 
weapon if' the aggressor shall use such instrument with 
great  or furious violence, a n d  especially if the arty assailed 
s h o ~ l d  have  comparatively I~sspower than  the assaiiant,orbe 
helpless a n d  feeble. Hence, if a weapon not in  ltself deadly 
should be made so by its use, cr the rnanner of using it ,  the  
justice of the  peace could not have jurisdiction, w h e ~ j  i t  had 
been so used. It is the  use of' a deadly weapon, not neces- 
sarily the  use of it to the extent of fatal consequence\, that 
excludes the  jurisdiction. It is the  use of such iustrument 
t h a t  gives consequence to the offence. 

T h e  statute likewise confers upon a justice of the peace 
jurisdiction in the  classes of cases mentioned, w h e r e ~ n  " no  
se~ ious  dan~age is done." This  does not imply pecuniary dnm- 
age, nor does i t  imply merely physical d a u a g e ,  such as 
acute pain, or protracted bodily suffenng,or the defacement 
of t h e  persr,n, or the  impairment  of physical power, or men- 
tal suffering; i t  means damage i n  one or mvre of these re- 
spects, hut  i t  implies as  well and as certainly, damage to the  
peace, good order, decencies and  proprieties ot society. If 
the  offence is such as to damage greatly the  party assailed, 
or the  offenders, o r  one or more of them,  or, if i t  is calcula- 
ted to outrage, stir u p  the wrath a n d  disturb the quiet and  
good order of the  community,  if i t  shocks the  moral sense 
of all  good citizens, the  justice of the  peace would have no 
jurisdiction ; such offence is not  petty, small, trifling and  of 
l i t t le importance i n  the  eye of the  law. T h e  law requires 
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that  offenders in such cases shall ansTer in the higher 
courts, where a judge, better fitted for such duties and  of 
larger experience, may treat the offence more seriously, and 
impose adequate punishment before the larger community. 

I n  this case, it appears from the special verdict, that the 
defendant assaulted his wife with " an ordir~ary switch not 
larger than the little finger of the usual size of a woman's 
hand, and with the switch whipped the said Rachel Hun t -  
ley over her clothing on her back ; that the whipping was 
continued for some time, not giving her more than twenty 
licks; that the whipping was of such violence as to break 
the skin and raise wk~dks  upon her person and to draw the 
blood, so that i t  came through her clothing so as to be seen 
on the outside of her clothing in three or four places; but 
she was not so injured as to prevent her from going about 
and doing as usual. 

I t  seems to us, that this recital of facts found by the jury, 
makes it manifest that " serious dan~age  " was done to the 
woman ; the physical suffering must have been severe for a 
day or two, and more or less for several days; her mental 
euffering and humiliatiou, if she was an ordinary woman, 
must have been great;  she must have been much weaker 
than her husband, and he whipped her with unusual vio- 
lence, with an  instrument that might be deadly, as applied 
to the back of a woman. Such offence was not petty. 

There was also damage done to the peace, decencies and 
proprieties of the public. Such offence was calculated to 
outrage in a high degree, and stir up  the wrath of the pea- 
ple, male and female, and provoke them to violence and 
unlawful redress of the public grievance. Surely, if a man 
should thus violently whip a woman, or another man, or a 
boy, wllom he could thus assault, it should be regarded as 
manifestly serious damage to the individual assailed, and 
like damage to the good order of society, to say nothing of 
its decencies and proprieties. 
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STATE v. HUNTLET. 

We cannot doubt that there was "serious damage" in 
this case in  the gense of the statute. 

If i t  be granted that ordinarily the contentions, strifes 
and conflicts that sometimes unhappily disturb the peace of 
husband and wife ought not, upon grounds of policy, to be 
brought before the public, such a whipping as that inflicted 
by the defendant upou the back of his wife transcends all 
bounds of policy ; and the offence against the public, leaving 
the victim out of view, IS so great that the law requires that 
the offence shall be dealt with seriously in the higher courts 
whore merited punishment may be imposed and a broad 
example made to deter others from perpetrating like offences. 

If i t  be said that such a whipping in some possible cases 
would not be regarded as serious among some classes of 
people, the answer is, that the law knows no distinctions as 
to classes of people ; i t  applies to all alike, and peace and 
govd order must prevail everywhere and among all classes. 
Such offence, no matter by whom committed, in the eye of 
the law, is not petty but serious. It is clear that the justice 
of the peace had no jurisdiction to try the defendant, as it 
appears he undertook to do, and therefore, a verdict of 
guilty should have been entered. State v. Pettie, 80 N. 
C.,  367. 

There is error. A verdict of guilty must be entered,and 
further proceedings had according to law. To that end let 
this opinion be certified to the superior court. It is so 
ordered. 

SMITH, C. J., (dissenting) I find myself unable to agree 
with the other members of the court in the construction 
they put  upon those provisions of THE CODE which confer 
and limit the criminal jurisdiction of justices of the peace. 
(Sections 892 and 987). 

There are four specified forms of assault, dependent upon 
the character of the instrument o r  the intent with which 
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i t  is made, or the consequent injury to the party assailed, 
which, as demanding perhaps a severer punishment than 
he can inflict, the statute commits to the exclusive cogni- 
zance of a higher tribunal. If the assault be with intent 
to kill, or commit rape, which if perpetrated is a capital 
felony ; or with a deadly weapon, which endangers life; 
or if attended with " serious damage," the justice cannot try 
the offender. The  association of the other assaults with 
one, the grade of which is determined by its actual results, 
seem to me to indicate that the " serious damage " was in- 
tended to take i n  those unenumerated cases where some per- 
manent injury is inflicted, approaching in  criminal turpi- 
tude the other assaults mentioned, and not t,o embrace t ran-  
sient injury or pain. 

Without extenuating the conduct of the accused in any  
respect, we must put an interpretation upon this enactment 
of utliversal application in its terms, which is iu consonance 
with the ~nanifest general purpose ascertained by its sur- 
roundings. 

I t  is of course difficult to define the line that separates 
damages which are not, from those which are serious, so as 
to give the precise import of the words, but I think clearly 
the severity of the present assault does not bring it within 
the meaning of the enactment. 

PER CURIAM. Reversed. 



624 I N  THE SUPREME COYR'I'. 

STATE v.. HUGH A. RUSSELL. 

Indictment- Assault and Battery- Character of Weapo,n- Ju- 
sisdiction. 

1. In  indictments for assault with intent to kill or commit rape, the  
intent must be averred. 

2. Where an assault is charged to have been committed with a 
deadly weapon. the character of the weapon must be averred. 

3. Where the indictment charges an  assault by which serious dam- 
age was done, the extent of the injury must be averred. 

4. Though the indictment charge an  assault with a deadly weapon 
without stating the particular kind of weapon used, and it does 
not appear by the record or the case that the same was found 
within six months after the commission of the offence, the indict- 
ment will be sustained for a simple assault and battery and the 
superior court will hold jurisdiction and determine the matter. 

(fitate v. Moore, 82 N. C., 659; fltate v. Qainus, 86 N. C., 632, dis- 
tinguished; fltate v. Reaves, 85 Pr'. C., 553; fltate v. Taylor, 83 N. c., 
601 ; fltute v. Ray, 89 N. C., 587, cited and approved.) 

INDICTMENT for assault and battery tried at Spring Term,  
1884, of SAMPSON Superior Court, before Shepherd, J. 

There were two counts in the i ~ ~ d i c t n ~ e n t ,  one of which 
charged that  the alleged assault was committed with a 
deadly weapon, without specifying the weapon, aud the 
other did not aver the use of a deadly weapon but charged 
that  serious damage had been done. 

Before pleading, the defendant moved to quash the indict- 
ment on the ground that the particular kind of weapon used 
was not named in the bill. The  motion was overruled, and 
the defendant excepted. 

After verdict of guilty the defendant moved in arrest of 
judgment upon the same ground as that upon which the 
motion to quash had been based, and this motion was also 
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overruled, and  the defendant appealed from the judgment 
pronounced. 

Attorney- General, for the State. 
Mr. D. B. Nicholson, for defendant. 

ASHE, J. T h e  motion of the  defendant in  arrest of judg- 
ment  was properly overruled, notwithstanding the first 
count in the  bill of indictment charging the assault and 
battery to have  been committed with a deadly weapon, is 
obnoxious to the  objection by the defendant. 

I n  State v. Moore, 82 N. C., 659, i t  is held that  in  iadict-  
ments  for assaults with intent to c o m n ~ i t  rape, or where a 
deadly weapon has been used or serious damage done, then 
i t  is necessary for the  bill to contain the  proper averments 
of the  intent,  the  character. o j  the weapon used and the extent 
of the  injury. This  would seem a t  first blush to be inconsis- 
tent with the  decision i n  State v Gainus, 86 N. C., 632, where 
i t  was held that  in a n  indictment for a n  assault witti a n  in- 
tent to murder ,  i t  is not necessary to state the instrument 
used by the  assailant. But  when the rulings as stated 
above in  Moore's case, are classlfied it will be seen that there 
is no  inconsistency. 

Three classes of cases are there +mentioned: 1. Iudict-  
ments for assault with intent  to kill or with intent to com- 
mi t  rape;  there the intent must be averred. 2. Where an  
assault and battery is charged to have been committed with 
a deadly weapon; there the cl~aracter of the  weapbn must 
be averred. 3. Where the indictment charges the  assault 
and  battery by which s e r i ~ u s  damage was done ;  there the  
extent of the  injury rnust be averred. 

So it will be seen from this analysis of the  rul ing i n  tha t  
case, that  i t  was not held that  the  Instrument or its charsc- 
ter rnust he stated In indictments for assaults and  batteries 
with intent  to kill, bu t  only the intent.  

40 
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The  decision in Moore's case is supported by English de- 
cisions in indictments preferred under the statute of 7 
George 11, ch. 21, which declared " that if any person or 
persons shall with any o$e,lsivd weapon or instrument unlaw- 
fully and maliciously assault," kc .  In the indictments un- 
der this statute i t  was held that the nature of the offensive 
weapon must be stated. I East P C., pp. 419, 420, 421. 

But however defective the first count may be, standing 
alont,  as an indictment for an assault and battery with a 
deadly weapon, where it does not appear from the record or 
statement of the case that the indictment was found within 
six months from the commission of the offence, the indict- 
ment must be sustained for a simple assault and battery. 
State v. Reawes, 85 N. C., 563 ; State v. Taylor, 83 N. C., 601 ; 
State v. Moore, supra; State V. Ray, 89 N. C., 587. 

There is no error in overruling the motion of the defend- 
ant. Let this be certified to the superior court of Sampson 
county, that further proceedings may be had according to 
law. 

No error. Affirmed. 

STATE v. G. M. HAWKINS. 

Gambling, indictment fo~.-Retailing. 

One is indictable for a violation of the act prohibiting gambling 
"in any house wherein spirituous liquors are retailed," whether 
such retailing be with or without a license. THE CODE, $;I042 

(&ate v. Terry, 4 Dev. & Bat., 185, cited and approved.) 

INDICTMENT for gambliug tried at  Spring Terrp, 1884, of 
CLEVELAND Superior Court, before McRae, J. 
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The  defendant is indicted for a violation of that clauseof 
the statute, which prohibits gambling " i n  any house 
wherein spirituous liquors are retailed, or any part of the  
premises occupied * * * wherein spirituous liquors 
are sold as aforesaid." THE CODE § 1042. 

I t  was in evidence that  one Robert Leak played cards for 
money with the  defendant in a house occupied by the de-  
fendant in which he retailed spirituous liquors. I t  was ad-  
mitted that defendant had no retail liquor license, and the 
defendant asked the court to charge lhe jury, that, as he had 
no such license, he could not be convicted. The instruction 
was refused. Verdict of guilty. Judgment. Appeal by 
defendant. 

Attorney- Gcneral, for the State. 
Messrs. Hoke & Hoke, for defendant 

MERRIMON, J. We were a t  first inclined to think, tha t  
this clause of the statute referred to and embraced only 
houses and premises where spirituous liquors are retailed by 
virtue of a license duly granted under the law authorizing 
the retail of such liquors. But upon further reflection we 
are of opinion that i t  has a wider scope, and it, embraces all 
houses and premises where spirituous liquors are retailed as a 
business, whether with or without a license. 

To  yetail weans, generally, to sell by srnall quantities, i n  
broken parts, i n  srnall lots or parcels, not i n  bulk. There 
is nothing in the statute that goes to show this term is used 
in any restricted or limited sense, or that it does not imply 
any retailing, either rightful or wrongful The  evil to be 
remedied is just as great in the one case as the other ; per- 
haps, it is greater where the retailing carried on is unlawful. 
Besides, i t  would not cousist with the integrity and thor- 
oughness of the law to allow those who openly violate it, to 
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take advantage of their own wrong. Nullus commodum capere 
potest de injuria sua propria. 

The  present statute is, i n  all material respects, the same 
as that  found in 1 Revised Statutes, ch. 34, 5 69 ; indeed i t  
takes the place of it. This  court in  construing that  statute 
held that garnbliug in a house where retailing spirituous 
liquors was carried on without a license obtained according 
to law, was a violation of its provisions. Judge DANIEL, in 
delivering the opinion of the court, said : " We are of the 
opinion that the circumstance of Vannoy's not having com- 
plied with all the requisites of the law in  obtaining his 
license to retail, is no excuse for the defendant. The  jury 
have found the facts that  he did retail spirits jn his store- 
room. That  fact satisfies the gaming act above quoted, 
and the charge of the indictment that spirits were retailed 
i n  the house." State v. Terry, 4 Dev. & Bat., 185. 

Those who gamble ill a house where an illicit retailing of 
spirituous liquors is carried on, cannot take shelter behind 
that  business ! 

According to the evidence set forth in Ihe record, the de-  
fendant kept a house wherein spirituous liquors were retailed 
in the sense of the statute. The  jury found that himself 
arid another repeatedly played cards for money in that house 
while it was used for that purpose, and although he had 
no license as a retailer, he was guilty of a violation of the 
statute. 

The  judgment, must be affirmed, and to that end let this 
opinion be certified to the superior court according to law. 
I t  is so ordered. 

No error. Affirmed. 
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STATE v. ANDERSON JONES. 

Evidence, discrediting witness. 

On trial of an  indictment for perjury, assigned in an  alleged false 
oath taken in a bastardy proceeding, in which the defendant 
swore he never had sexual intercourse with the prosecutrix, the 
prosecutrix testified she never had such intercourse with any other 
man than the defendant; Held, that  the defendant for the pur- 
pose of discrediting her testimony had the right to show by a 
witness that  he (witness) had often been criminally intimate with 
her for several months preceding the birth of the child. 

(Cheek v. Watsofi, 90 N. C., 302; State v. Johnson, 82 N. C., 589 ; 
8tute v. Crouse, 86 N. C., 617, cited and approved.) 

INCICTMENT for perjury, tried a t  Spring Term, 1884, of 
DUPLIN Superior Court, before Shepherd, J. 

The  case states: I t  was conceded that  at  a trial in  August, 
1880, before a justice of the peace, in which this defendant 
was prosecuted for bastardy by one Sarah Creech, the de- 
fendant swore he  had never had  sexual intercourse with 
the  said Sarah. 

On this (the perjury trial) the said Sarah testified that  be- 
fore the  trial before the said justice she had never had sex- 
ual intercourse wi th  any other man than the defendant. 
She also stated, upon cross-examination, that  she had.sworn 
to the  same facts before the justice of the peace, and she 
also testified that  defendant did have sexual intercouse fre- 
quently with her during the year 1879, extending into the 
fall, and that  the child was born on the 6th of May 1880. 

I n  the course of the trial, the defendant offered to prove 
by a witness that he (the witness) had had habitual sexual 
intercourse with said Sarah several months before the trial 
of the  said bastardy proceeding, and before the birth of the 
child. This was objected to by the  state, and thereupon the 
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defendant stated to the court that he offered i t  for the pur- 
pose of discrediting the witness Sarah, but the court sus- 
tained the objection of the state, and declined to admit the 
evidence, and the defendant excepted. There was a verdict 
of guilty, and the defendant appealed from the judgment 
pronounced. 

Attorney- Gelzed, for the State. 
Messrs. H. R. K o m ~ c g a y  and Strong & Smedes, for defend~nt .  

SMITH, C. J. The  perjury irnputed to the defendant con- 
sists in an alleged false oath taken before a justice of the 
peace in August, 1880, upon a proceeding agtinst him,  
charging h im with the paternity of the bos ta~d clhj!d of 
Sarah E. Creech, wherein he swore that he had never had 
ally sexual intercourse with her 

Upon the trial of the isme the said Sarah testified that 
previous to the yroceeding before tile justice, she had never 
had a n y  sexoal intercourse with any o t h e ~  man than the 
defendant 

On cross examination she stated that she had given sim- 
ilar and consistent evidence on her examination beiore the 
justice, and that the defendant did lxve  such criminal in-  
tercourse with her frequently d w i n g  the year 1879, extend- 
i n g  into the fail, aud that the child was born on May 6th, 
1880. 

The  defendant then introduced a witness and proposed to 
inquire of him if he bad not been often criminally intimate 
with the mother for several months preceding August, 1880. 
On objection the court refused to let the testimony go to the 
jury, and the exception to this ruling is the only matter for 
review on defendant's appeal. 

The falsehood assigned in the defendant's oath lies in  his 
denial of the existence of criminal relations between him- 
self and the mother a t  any previous time, and whether she 
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had formed similar relations with others, however applica- 
ble to an inquiry into the paternity of the child, not then be- 
fore the court, is a question not pertinent to the issue before 
the jury, nor, if shown, does i t  tend to sustain the oath of 
the accused that  he had none such a t  any time. The  charge 
is that he bad himself had such illicit intercourse with the 
mother and he swore falsely in denying the fact. 

If the testimony of the mother as to her relations with 
other men came out upon her direct examination, and  con- 
stitutes, as the record seems to indicate. a part of the testimony 
in chi$, which, while disavowing crinlinaI intimacy with all 
others, imputes such intimacy with the accused, thus asso- 
ciating the two statements in a single declaration, i t  would be 
but reasonable to allow the proposed contradictory evidence 
in  disproof of the mother's general statements; and the rule 
seems to apply to testimony not material and open to objec- 
tion if made, when no objection being made it goes before 
the jury. If the jury hear irrelevant testimony, it ought to 
be truthful and not ex pnrte and misleading. 1 Green]. Evi., 
Q 468 ; Cheek v. Watson, 90 N. C., 302. 

If the testimony was elicited upon the examinatior~ of de- 
fendant's counsel, the answer, which involves a collateral 
fact affecting the credibility of the witness only, is conclu- 
sive upon well established principles of evidence. State v. 
Johnson, 82 N. C., 589; State v. Cwuse, 86 N C., 617, and  
other cases. 

The case prepared on appeal contains a very unsatisfac- 
tory statement of the facts relating to the mother's evidence. 
A literal interpretation of the record if, as we must infer, 
though not so stated, the mother was produced as a witness 
for the state, her testimony indirectly only charges the de- 
fendant with the criminal intercourse, for she says that  she 
had never had such with any other man than the defendant, with- 
out saying positively that  she had such with him, and thus 
her relations with others is part of her charge against the 
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defendant. On the other hand, upon her cross-examina- 
tion, consistent statements are  elicited in  corroboration of 
her testimony in chief, which ought to proceed from the 
state, and then follows her direct imputation of criminality 
to the defendant. These difficulties somewhat embarrass 
us  in arriving a t  a satisfactory conclusion in making a dis- 
position of the appeal, but as we cannot look outside of the  
record and must take it as sent up, i t  does appear that t he  
testimony to be disproved constitutes a substantial part of 
that delivered by the mother, and must be open to expla- 
nation and contradiction, that the jury may know its truth. 

There must be a new trial,and it  is so ordered. Let this 
be certified. 

Error.  Venire de novo. 

STATE v. W. B. MARSH. 

Removal of' Fence-Evidence of title to land not admissible. 

1. On trial of i n  indictment for removing a fence in violation of 
THE CODE, 4 1062, it appeared In evidence that there was a con- 
troversy about the dividing line which separates the land of the 
prosecutor from that of the defendant-the former being in pog- 
session but the latter claiming the right to the land; Held, that 
evidence offered to show that the fence was on land belonging to 
the defendant, was properly ruled out. 

2. In such case it is only necessary for the state to show the actual 
possession of the prosecutor ; and it is no defence for the defendant 
to locate the dividing line and show title in himself. This right 
must be asserted in a civil action. 

(&ate v. Williams, Busb., 197; Mate v. Headrick, 3 Jones, 275; fitate 
v. Mace, 65 N. C., 344; fitate v. Roseman, 66 N. C., 634; Hate v. 
Hovis, 76 N. C., 117; fitate v. PQer, 89 N. C., 551, cited and ap- 
proved.) 
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INDICTMENT for removal of fence in  violation of the pro- 
visiotls of the statute, tried at  Spring Term, 1884, of UNION 
Superior Court, before MacRae, J. 

Verdict of guilty, and the defendant appealed from the 
judgment pronounced. 

Attorney- General, and Covington & Adarns, for the State. 
Messrs. Payr~e & Vann, for defendant. 

SMITA, C. J. The  defeudant i s  charged under section 1062 
of ?HE CODE as i t  was in force early in the year 1883, with 
the unlawful and wilful removal of a fence around the cul- 
tivated field of one J. A. Richardson, aud upon his trial 
was found quilty. 

The  exceptions take0 by the defendant during the pro- 
gress of the trial before the jury are numerous, but are all 
referable to the exclusion, on objection from the state, of 
evidence offered to show that the fence displaced and torn 
down, was on land belonging to the defendant, and are re- 
solved into the one inquiry as to its competency for such 
purpose. 

Thzre can be no question, that, conceding the fact that  
the defendant did own the land on which the fence was 
standing, he could not have committed the offence contained 
ip the slatute, for it is not unlawful for him to remove a n  
obstruction placed upon his own property ; and so it is held 
i n  several cases where the construction of the enactment 
has come before the court. State v. Williams, Busb. 197; 
State v. Headrick, 3 Jones, 375 ; State v. Mace, 65 N. C., 344 ; 
State v. Roseman, 66 N. C., 634. 

But surely, remarked Mr. Justice SETTLE, in State v. Nace, 
the purpose was not to prohibit the owner from doing as 
he likes with his own property. He may either improve or  
destroy it, and no question can be made by others as to the 
damage done to the property. 
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Here, there was a controversy about the dividing line 
which separates the land of the prosecutor, Richardson, from 
the land of the defendant, from which the former was cut 
off, both areas constituting a single tract, as stated in the 
testimony of the prosecutor, who says he put the fence fur- 
ther over as an assertion of his own title up to the boundary 
claimed by him. The fence was part of that  enclosing a 
field in possession of Richardson, on which, a t  the time of 
the removal, in February, was some ungathered cotton 
standing of the growth of the  previous year, and wheat had 
been sown. 

The  defendant under a claim of ownership and of right 
to the land, made the re~noval  and now defends by propos- 
ing to show that the title was in him and not in  Rich- 
ardson. 

Thus he proposes to narrow the issue into one of title and 
require the jury to decide, in  a public prosecution, to whom 
the disputed land belongs. 

This, i n  our opinion, was wholly admissible, and testi- 
mony upon this point was properly excluded. I t  was only 
necessary for the state to prove the actual possession of the 
enclosed lands, and that it was in cultivation by the prose- 
cutor, when the acts charged were done, and it is not a de- 
fence upon this trial for t h e  defendant to locate the true 
line of division, and show title in himself to the portion of 
the field from which the fence was removed. 

" T h e  prosecutor," say the court in State v. Hovis, 76 N. 
C., 117, " was in the actual quiet possession of the fence 
around his field in cultivatiou, and had been for more than 
a year, when the defendant pulled it down. This  posses- 
sion could not be disturbed by any adverse claiwant in  this 
" short hand " way, because it would in most cases lead to 
some other and more serious breach of the peace and good 
order of society. If the defendant has a better title than 
the prosecutor to the premises or to the possession thereof, 
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he can assert i t  by due course of law, but he cannot do 5 3  by 
violating the cviminal law of the state.." 

So in the recent case of State v. Pipel., 89 N. C., 561, i t  was 
held that the lessor of two adjoining fields to different ten- 
ants, one of whom had constructed a division fence and 
whose wife continued to occupy and cultivate that demised 
to her deceased husband, in removing the fence, was amen 
able to a prosecution under the act. 

There was no error in the ruling out the evidence offered 
of title in the accused upon the trial of the indictment, his 
remedy being in a resort to a civil action after so long an 
unresisted possession and use of the field by Richardson. 

This will be certified to the end that judgment he ren- 
dered upon the verdict in th,- court below. 

No error. Affirmed. 

STATE v. JOSEPH MATTHEWS. 

False Pretence. 

Where the defendant obtained goods of the prosecutor by falsely 
stating that they mere needed to bury a sister-in-law's child who 
had just died; Held, that he is guilty of false pretence, and it 
matters not whether the owner parted with his goods for the sake 
of gain or for a charitable purpose. 

(State v. Dickson, 85 N. C., 643, cited and approved.) 

INDICTMENT for false pretence, tried at Fall Term, 1883, 
of ROCKINGHAM Superior Court, before MucRae, J. 

The facts in the case as developed by the evidence are, 
that defendant went to the store of R. H. Smith in Septem- 
ber, 1883, and asked Smith to credit him for some goods, 



and stated that the child of his sister-in-law was dead, and 
that  the articles he wished to buy were necessary for the 
burial of the child. Smith refused to let the defendant have 
the goods at  first, but he begged so earnestly that he finally 
sold him a piece of cotton cloth on credit. Defendant 
promised to pay for it, ba t  i t  was the charitable object alone 
that induced Smith to.let him have the goods, because h e  
said his sister-in-law's child was dead, and she needed the 
cloth to bury it. Bu t  a t  the time of the transaction the 
defendant had no sister-in-law, and the statement as to the 
death of the child was false. 

The  defendant upon this state of facts requested the court 
to charge the jury that he  was not guilty, but the court re- 
fused to give the charge. 

There was a verdict of guilty and judgment thereon, 
from which the defendant appealed. 

Attorney-General, for the State. 
No counsel for defendant. 

ASHE, J. I t  is well settled that to constitute the crime of 
false pretence under Bat. Rev., ch. 32 5 67, THE CODE, 5 1025, 
that there must be a false pretence of a subsi~ting fact; the 
pretence must be knowingly false; money, goods or other 
thing of value must be unlawfully obtained by means of 
the false pretence, and with the intent to cheat and defraud 
the owner of the same. State v. Dickson, 88 N. C., 643, and 
cases there cited to the same effect. 

Here, the defendant failing to purchase the goods upon 
a credit, resorted to the falsehood of stating that his sister- 
in-law's child was dead and the cloth was needed for its 
burial. The  death of the child was the false pretence of a 
subsisting fact. The defendant had no sister-in-law, and no  
child of a. sister-in-law was dead. H e  knew the statetnent 
was false, and could have been made with no other purpose 
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than to cheat and defraud Smith of his goods And the 
goods were obtained by means of the false pretence. These 
facts bring the case fully up to the requirements of the 
statute. 

I t  can make no sort of difference what motive prompted 
Smith to part with his goods, whether for the sake of gain 
or from feelings of charity. 

It is certainly a very lame defence, set up  by the defend- 
ant, that he is not guilty because the goods of the owner 
were parted with under the promptings of a charitable mo- 
tive, when he himself, by his false statements, has excited 
the benevolent feelings through the influence of which he 
obtained t11e goods. If he had not made the false state- 
ment as to the death of the child, the owner of the goods 
would not have had his charitable sympathy aroused, and 
but  for those feelings he  would not have parted with his 
goods. The  goods consequently were obtained by means of 
the false pretence. 

There is no error. This must be certified to the superior 
I court of Rockingham county, that the case rnay be proceeded 

with according to law. . 
No error. Affirmed. 

STATE v. DUPLIN CANAL COMPANY. 

Obstructing Navigable Streams-Sluicing-Motive Power. 

1. On trial of an indictment against the Duplir~ canal cqmpany for 
violation of section 1123 of THE CODE, in placing obstructions in 
a stream whereby its navigation was prevented ; EeZd, that de- 
fendant cannot justify under its charter, which expressly prohibits 
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STATE .a. CANAL COMPANY. 

the company from impairing the navigability of streams. Act 
1871-'72, ch. 151, 5 7, proviso. 

2. Held further, that the use of the water. for "sluicing" the canal- 
bed is not using it as a " motive power.'' 

INDICTMENT for obstructing a water-course tried a t  Sl)ring 
Term, 1884, of PENDER Superior Court, before Shepherd, J. 

Verdict of guilty ; judgment; appeal by defendant. 

Attorney- General, for the State. 
Messrs. R. H. McKoy and J. D. Bellamy, for defendant. 

SMITH, C. J. The  defendants, the Duplin Canal Company, 
organized under a law of the state, and W. L. Young, its 
agent, are charged with felling trees and placing other ob- 
structions in  Shelter creek, so as to interfere with the use of 
the stream for floating rafts of timber and the passage of 
flat boats for which it is navigable, in violation of the act of 
February 28th, 1883, contained in THE CODE, § 112. 

Upon the trial these defendants were convicted of the of- 
fence, and no judgment being prayed against the latter, the 
corporation was fined the sum of fifty dollars, and thereupon 
i t  appeals. 

The  defendat~t company claimed a right under the terms 
of its charter to make the obstructiol~ in the prosecution of 
its object under section 5,  chapter 56, of the acts of 1873-'74, 
lnd  the transferred privileges contained in  chapter 151, sec- 
:ion 7, of the act of 1871-'72, the original charter granted 
;o the New River Canal Company. The  court ruled the 
lefence unavailable in excuse of the obstructions forbidden 
)y the statute. 

I t  was shown by the state that Shelter creek was a natu- 
water cmrse, navigable for flat boats and rafts; that the 

,bstructions were a complete barrier to their passage and 
tnpeded the flow of water; that there were no flow-ways or 
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locks admitting a passage through the obstructions, and 
that they were formed by the defendant Young, acting un- 
der the directions of the company. 

The  provisions of the  charter do not in our opinion war- 
rant the total interruption of the use of this water.course. 
While they confer large powers upon the company in prose- 
cuting its enterprise of uniting the waters of the rivers 
mentioned, or in  carrying out the project contenlplated in 

I the amending enactmeut, it is expressly declared in section 
7, of the act of 1872, as a proviso to the delegation of power 
to the company, "Tha t  no use of said creeks, water-courses, 

l 
or bodies of water shall impair or prevent navigability of 

1 the same, and that the said company may construct upon 
and along said carial as many locks as they may deem ser- 
viceable for the use of said canal." 

I t  is obvious that a total obstruction without a pass-way 

I for water craft, such as could use the stream, being con- 
structed through it, was not contemplated. The  statute 
upon which the indictment is based declares: " If any  per- , son shall wilfully fell any tree or wilfully put any obstruc- 
tion, except for the purposes of utilizing water as a motive 
power, in any  branch, creek or other natural passage for 

I water, whereby the natural flow of water through such pas- 
sage is lessened or retarded, and whereby the riavigation of 
such stream by any raft or flat may be impeded, delayed or 
prevented, the person so offending shall be guilty of a mis- 
demeanor and fined not to exceed fifty dollars or impris- 
oned not to exceed thirty days." THE CODE, $1123. 

Tbe defendai~ts further insist that the water interrupted by 
the obstruction was used as " a motive power " in  " sluicing," 
a term used to signify the digging out or washing out of the 
canal bed by the flowing stream. 

The  proposition is not tenable. The statute is general, 
and the exception has obvious reference to the use of the 
energies of water dammed, as a moving force, and not to the 
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operations of a current in motion. The  prohibition is against 
felling any tree, or putting any obstruction, even when not 
extending across the stream, and the exception is that i t  may 
be done in utilizing the force of the water, but i t  does not 
confer the power to divert the water into a new chadnel in 
order that i t  may excavate and deepen the channel. 

Upon a full examination of the statutes and the acts 
proved to have been done, we concur in the ruling of the 
court that the statute has been violated. There is no error. 
This will be certified to the superior court of Pender. 

No error. Affirmed. 

STATE v. JOHN H. CREDLE. 

lnjllry to live stock, suficiency of indictment-Notice, proof of 

contents- Criminal Act, intent- Widow's year's support. 

1. An indictment under THE CODE, 5 1068, for injury to live-stock, 
in which the animal alleged to have been injured is described as 
a "certain cattle beast," is sufficiently definite. 

2. On trial of such indictment, the contents of a notice posted by 
prosecutor forbidding all persons trading for or buying his cattle, 
may be proved by parol, without showing the loss or destruction 
of the paper. 

3. The fact that a criminal offence was committed openly and with- 
out secrecy goes to the jury to be considered by them upon the 
question of the existence of a felonious intent. I t  does not nec- 
essarily disprove it. 

4. The charge of the court in this case, approved. 

(&ate v. #tanton, 1 Ired., 424; fitate v. Brown, 1 Dev., 137; fltate v. 
Clark, 8 Ired., 226; fitate v. Turner, 66 N. C., 618; Htute v. Godet, 
7 Ired., 210 ; 8atterJieZd v. Hmith, 11 Ired., 60; Pollock v. Wilcoa, 
68 N. C., 46; Wilson v. Dew, 69 N. C., 137; State v. Capps, 71 N. 
C., 93, cited and approved.) 
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INDICTMENT for injury to live stock tried a t  Spring Term, 
1884, of BEAUEORT Superior Court, before, Gudger, J. 

The  indictment preferred in the inferior court is sub- 
stantially as follows : The jurors, kc., present, that the de- 
fendant with force and arms "did unlawfully and wilfully 
pursue and kill a certain cattle beast, the property of Nancy 
Ribbitts, with the intent th rn  and there unlawfully and 
feloniously to convert the same to his use," contra,ry, &c. 
T h e  jury found the defendant guilty, and from the judg- 
ment pronounced he appealed to the superior court. 

I n  the statement of the case made by the chairman of the 
inferior court (E. S. Simmons), i t  appears that  the prosecu- 
t r ix  was the widow of Henry Ribbitts who was the owner 
of a lot of cattle, and that  she claimed title thereto under a n  
assignment of her year's support, which shows, among other 
things allotted to her, a " lot of cattle running a t  large i n  
Bath township ; " and she testified that defendant never set 
u p  any  claim to the cattle until after her husband's death ; 
that  defendant sent her ten dollars by one Keech who told 
her that defendant had bought the  cattle, and that thissum i 

was the balance due on that  account. 
One Muse, a witness for the state, testified that  on the day 

he heard of RibGitt's death, the defendant said he was going 
to "gobble u p  Ribbitt's cattle," and upon being asked "how," 
the  defendant replied, " I have been talking to Sam Warren 
and he says tle can write a bill of sale, and has promised 
to write it as soon as he can fitld out the day that Ribbitts 
was a t  Asa Wilkinqon's, and am to give one third of the cat- 
tle to Warren who was to witness it." I t  was i n  evidence 
that Ribbitts was a t  Wilkinson's about three weeks before 
his death. 

T h e  witmss further testified that  defendant told him to  
say he  (defendant,) had bought the cattle from Ribbitts and  
paid fifteen dollars and owed ten dollars more, and that de- 
fendant afterwards told witness that  he himself had written 
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the bill of sale, and had Ribbitts' red bull penned in Ed- 
mund Moore's yard, and that he got Keech and Lanier to go 
there and kill him ; that these cattle were i n  Bath township 
and the witness never heard of Ribbitt's having any other 
cattle. 

The  witness also testified that he told defendant he had 
heard that Ribbitts had posted notices forbidding all per- 
sons from interfering with his stock. And another witness 
(Campbell) testified that he saw a notice posted with Rib- 
bitts' name signed to it, though he did not see him post it. 
Defendant objected to his stating its contents. Objection 
overruled. The witness then stated that the " contents of 
the notice forbid all persons trading for or buying his 
cattle." 

The witnesses for defendaut testified that shortly before 
Ribbitts' death, the defendant paid him fifteen dollars for 
the cattle, and that Ribbitts said to defendant, "you owe me 
ten dollars, and when you pay that, all the cattle are yours;" 
that  the ten dollars was carried to the widow, as testified 
to above, and that she refused to receive it. 

The  testimony of the defeudnnt himself was to the effect 
that  he had bought the cattle of Ribbitts, and that he had 
killed some of them before the death of Ribbitts, without 
objection from him ; that some one told the defendant while 
a t  his house, that the red bull was penned by Moore's boys, 
ill Moore's yard, and defendant sent K e x h  there in the day 
time to kill hirn. The defendant denied making the state- 
ment to the witness Muse, in reference to the bill of sale, but 
said he had a right to the cattie and could prove it, and 
that Ribbitts toid h ~ m  he  had posted notices warning per- 
sons not to interfere with his stock. 

The defendant asked the court to charge the jury that  
there wits no evidence that defendant pursued and killed 
the cattle beast; that if he sent Keech to kill the bull in  
Moore's pen, the defendant is not guilty under this illdiet- 
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rnent ;  tha t  i t  must appear that  defendant participated in  
t h e  kill ing with a felonious intent,  and  unless he  did so, he 
cannot be convicted of aiding, counselling or commanding ; 
t h a t  there is no  evidence the title to the  cattle has been le- 
gally conveyed to t h e  prosecutrix. These instructions were 
refused. 

T h e  defendant also asked the court to charge tha t  a n  open 
public commission of an  act, without a n y  at tempt  a t  secrecy, 
disproves a n y  felonious intent  Refused. 

T h e  defendant also asked the following: T h a t  if defendant 
believed he had a r igbt  to the  cattle beast, and  had i t  killed 
under  that, belief, whether he  actually had the title or not, 
h e  is nof guilty. Th is  instruction was given. 

Upon the  trial of the  case in t h e  superior court, and in  
addition to the  errors alleged in the  above statement, the  
d ,  fendant  insisted t h a t  the  indictment was defective, in  that  
i t  used the weird "cattle beast" and failed to state the  kind 
of cattle beast, and  that  therefore the  court could not pro- 
ceed to judgment.  T h e  motion in  arrest was overruled and 
the  judgement of the  inferior court was affirmed From 
this rul ing the  defendant appealed to this court 

Attorney-General, for the  State. 
No counsel for defendant. 

MERRIMON, J. THE CODE, 5 1068 provides that ,  " if a n y  
person shall pursue, kill or wound a n y  horse, mule, ass, 
jenny,  cattle, hog, sheep or goat, the  property of another,  
with the  intent unlawfully and feloniously to convert the  
same to his own use, he  shall be guilty of a misdemeanor, 
and shall be punishable, in  all respects, as if convicted of 
larceny, though such animal  rnay not have come to the  ac- 
tual possession of the  person so offending. And all persons 
commanding,  counselling, advising, aiding and  abetting 
any of such unlawful acts shali be punished i n  l ike man-  
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ner, and may be prosecuted alone, or with the principal 
actor." 

The  indictment in  this action is founded upon the above 
recited statute. and i t  charged that  the defendant " did un- 
lawfully and  wilfully pursue and kill a certain cattle-beast, 
the property of Nancy Ribbitts, with the intent then and 
there unlawfully and feloniously to convert thesame to his 
use," &c. 

Upon the trial, the jury rendered a verdict of guilty, and 
thereupon the defendant moved in arrest of judgment, as- 
signing as ground for his motion, that the indictment did 
not sufficiently charge any offence under the statute, and 
that the charge was too vague and uncertain to warrant a 
conviction. The  court overruled the motion, and give 
judgment for the state. 

Generally, in indictments, it is suacient  and proper to 
charge statutory offences in the words of the statute creat- 
ing and defining them, as '  nearly as practicable. To this 
rule, however, there are some exceptions. Where, for ex- 
ample, the statute employs a general term, very broad in  
its comprehension, to designate and describe the objects to 
be protected by it, i t  is necessary in such case to specify the 
particular species or class in respect to which the offence is 
charged. As where a statute made i t  indictable to kill or 
steal "cattle" generally, an indictment charging one with 
killing " cattle" would not be sufficient ; it ought to be set 
forth and specify the kind of cattle, as a horse, a mule or  
cow. State v. Stanton, 1 Ired., 424 ; Ros. Cr. Ev., 374, 375 ; 
Arch. Cr. Pl., 326. This  is necessary in order to give the 
party charged such information as will enable him to learn 
what offence be is charged with, to prepare his defence, and 
to establish such record of the matter as will enable him to 
defend himself successfully against any subsequent prose- 
cution for the same criminal act. 

The  offetlce should he charged in  the indictment with 
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reasonable certainty as to its nature, and the material con- 
stituent facts should be specified with like precision. What  
is such reasonable certainty and  precision depends very 
much upon the nature of the offence. Some classes of 
offences are much more definite in their nature, and are 
capable of being specified with more precision thah others. 
Perhaps there is no case in which i t  is not necessary to re- 
sort to facts and circumstances, outside of the indictment 
and the record, to ascertain and indentify the offence charged. 
Hence, the rule is that  the of fe~ce  should be charged with 
reasonable (not absolute) certainty in all material respects. 

I t  has been held in this state, that  i t  is sufficiently cer- 
tain to charge in the indictment the larceny of a " parcel of 
oats " of the goods and chattles, kc., State v. Brown, 1 Dev. 
137; a "bull  tongue," meaning a species of plow-share, 
State v. Clark, 8 Ired., 226 ; " one turkey," State v. Turner, 66 
N. C., 618 ; "a  hog," State v. Godet, 7 Ired., 210. 

If the statute under consideration had employed only the 
word " cattle " in describing the various species of animals 
to be protected, then the motion i n  arrest of judgment ought 
to have been sustained. I n  such case the indictment ought 
to specify a t  least the species of the animal killed or in- 
jured, as  a horse, an  ox, a sheep, a goat. The term " cattle I' 
is sometimes used in statutes in a sense broad enough to 
embrace all such animals. But i t  is not used in so compre- 
hensive a sense in the statute before us : i t  enumerates by 
name the classes of quadruped animals usually kept on the 
farm, and the term " cattle" 1s used, in a restricted but well 
understood sense, to designate only that class of animals 
belonging to the bovine species, as the ox, the cow, the bull, 
the heifer. So that, when reference is made to the stat- 
ute, and cattle are mentioned, it is a t  once and certainly 
known what species of animals is referred to. And so, 
where in  a n  indictment the defendant is charged with kill- 
ing  a " cattle beast" under the statute in question, h e  
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knows a t  once what class of animals the  beast belongs to, 
as certain as if the charge specified a cow, or a n  ox, or a 
bull, Such a designation of the anirnal alleged to be killed 
or injured, affords the party indicted reasonable informa- 
tion to enable him to learn the kind of animal he is alleged 
to have killed or injured, to prepare to defend himself against 
the charge, and to make good his defence in case he should 
he a second time indicted for the same criminal act. 

The  charge of killing " cattle " is greatly narrowed in its 
compass under this statute. " Cattle" does riot embrace all  
species of farm animals: i t  embraces only one species well 
known, to-wit, the bovine species, for other species of cattle 
is specially enumerated in it .  

I t  is true the pleader might have made the charge more 
definite by specifying that the animal alleged to have been 
killed was an ox, or a cow, or a "red bull," but the law does 
not require the charge to be made as definite and precise as  
possible, but to be made with reasonable certainty. 

While we think the pleader should ordinarily make the 
charge as specific as possible, we think that  in this and in  
like cases the charge is sufficiently definite. T h e  language 
of the statute is substant~ally adopted. The  description 
" cattle beast " is, i t  seems, employed to designate the singu- 
lar number of the plural noun "cattle." T h e  defendant 
saw or aould see, a t  once, that be was charged with killing 
a cow, an  ox, a bull or heifer of the prosecutrix. This, in  
our  judgment, was notice sufficient to enable him to prepare 
his defence, and, if he should be indicted a second time for 
the same criminal act, to make good his defence under a 
proper plea. H e  could show that he had before been con- 
victed or acquitted of the charge of killing a "cattle beast" 
of the prosecutrix. People v. Littlefield, 5 Cal., 355. 

A witness for the prosecution was allowed to testify that  
h e  saw a "notice" posted by Ribbitts with his name signed 
to it. H e  did riot see him post it, but  " the contents of the  



OCTOBER TERM, 1884. 647 

notice forbade all persons trading for or buying his cattle." 
T h e  defendant objected to his stating the contents of the no- 
tice. The  court overruled the objection and the defendant 
excepted. 

I t  seems that  the objection was not to the relevancy and 
competency of the " notice" as evidence, but to speaking of 
its contents in its absence Why this objection was made 
does not appear in the record, but viewing the objection in 
the most favorable light for the defendaut, we lake i t  that  
the " notice" was not produced, and the objection mas to 
speaking of its contents in its absence; to proving its con- 
tents by parol evidence without showing its destruction or 
loss. 

I n  general, where an agreement is reduced to writing and 
is intended by the parties signing it to contair~ and to be 
evidence of such consent or agreement, or whenever there 
exists a written document, which by the policy of the law 
is considered to contairi the evidence of certain facts, such 
instrument is regarded and treated as the best evidence of 
the agreement or facts i t  records; and unless i t  be in 
the possession of the opposite party, and notice be given to 
him to produce it, or unless i t  be proved to be lost or de- 
stroyed, secondary evidence of its contents is not admissible. 
But  there are many exceptions! to this general rule. 

Thus, where a memorandum of agreement was drawn u p  
and  read over to the defendant, which he assented to but 
did not sign, i t  was held that the terms mentiorled in i t  
might be proved by parol. Doe v. Cartwriglzt, 3 B. $ A. 
326, (5 Eng.  C. L., 306). 

So, where a verbal contract was made for the sale of 
goods, and i t  was afterwards put in  w ~ i t i n g  by the vendor's 
agent, it was held that such contract might be proved by 
parol. 

So also, facts may be proved by parol, though a narrative 
of them may be reduced to writing. I n  an action for trover, 



question was, what were the inscriptions and devices on 
certain banners carried a t  a public meeting, i t  was held that 
parol evidence of the inscriptions was admissible without 
producing the banners themselves. Hunt's case, 3 B. & A., 
566, (5 Eng. C. L., 327); Roscoe Cr. Ev., 3 (4th Am. Ed.). T o  
the like effect are Salterfiefieid v. Smith, 11 Ired., 60 ; Pollock v . ,  
Wilcox, 68 N. C., 46 ; Wilson v. Derr, 69 N. C., 137 ; State v. 
Capp,  7 1  N. C., 92. The  exception cannot be sustained. 

The  " notice," whether written or printed was collateral 
to the issue; the defendant was not a party to i t ;  i t  con- 
tained no agreement between himself and any other person ; 
i t  did not purport to be evidence of a contract between par- 
ties; it did not recite facts agreed upon by parties; i t  was 
not intended to be preserved, but to serve a temporary pur-  
pose and disappear; i t  was uot to be lodged with any per- 
son for safe keeping ; i t  was a loose, casual paper, and what 
i t  contained might be proved like any other fact or  event. 
T h e  rule that a written instrument cannot be contradicted, 
modified or added to by parol proof, has no application to 
it. I t  was competent to speak of it and what i t  contained, 
without producing i t  or showing that i t  was destroyed or  lost. 

This  exception does not present any  question as to the 
competency of the evidence, if the notice had been pro- 
duced, and we are not at  liberty to decide any question 
not present,ed by the record. 

The  defendant was not entitled to the special instructions 
prayed for and denied by the court. 

Much of the evidence tended to prove that  the defendant 
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commanded, counselled and encouraged the killing of the 
bull mentioned, and to support the charge in the indict- 
ment. On the contrary, the defendant contended there was 
evidence tending to show that  the bull mas his, and he  had 
given instructions to kill him, in good faith, claiming him 
as his own property. I t  was fairly left to the jury to say by 
their verdict whether or not the defendant did so act i n  
good faith. The  court charged the jury that if the defend- 
an t  believed he had a right to the animal, and had it killed 
under that  belief', whether he actually had i t  or not, he is 
not guilty. This charge was fa.vorable to the defendant. 
There was evidence to be considered and weighed by the 
jury, going to show that he commanded and counselled the 
killing of the bull as charged; and the fact that he was 
a t  his home and not present at  the time the bull was killed, 
made no difference; he was a principal in the offence, if 
guilty a t  all, and he might, by the common law as well as  
by the statute, be indicted with the prjncjpal actor, or alone. 

The  fact that the bull was killed " openly and without 
secrecy" in Moore's yard under instructions from the de- 
fendant, is no justification or excuse for the killing, if the 
motive were such as that charged in the indictment. The  
language of the statute is plain, strong arid without qualifica- 
tion. I t  provides that " if any person shall pursue, kill or 
wound," &c., whether secretly or openly, with the felonious 
inteut specified, he shall be guilty of the ofTence created and 
defined by the statute. The fact that the act was done 
" openly and without secrecy " may be evidence tending to 
show the absence of a felonious intent, but this does not 
necessarily disprove it. I t  is evidence to be weighed by the 
jury. 

There was evidence going to show that the bull was as- 
signed to the prosecutrix as part of her year's support, and 
if the bull was of the cattle running e t  large i n  Bath town- 
ship, as described in the assignment of the year's support of 
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the prosecutrix as widow of her late husband (and there 
was evidence tending to show this), this was suffici.ent. The  
cattle, although running a t  large, were co~~structively if not 
actually in the possession of the intestate at  the time of his 
death, and were of his estate a t  the time the year's support 
of the widow was assigned to her, and the title passed to 
her by virtue of such assignn~ent. 

We think that the defendant has no just ground of com- 
plaint Bhat the court failed to give him the benefit of the 
special instructions prayed for. There was evidence tend- 
ing to support the charge in  the indictment. There was 
likewise evidence tending to support the defence. The re- 
sult tcrned mainly upon the facts, and they were fairly 
submitted to the jury upon the plea of not guilty. With 
their verdict we have no jurisdiction or  power to interfere, 
as the case comes before us. The judgment must be af- 
firmed. Let this opinion be certified to the superior court 
of Beaufort county, to the end that i t  may proceed further 
in the action according bo law. 

No error. Affirmed. 

STATE v. MARK PARKER. 

Indictment at Common Law. 

Where a statute makes the commission of an  act "unlawful " and 
specifies no mode of proceeding, the violation of its provisions is 
a misdemeanor punishable by indictment a t  common law. 

INDICTMENT for retailing liquor, tried a t  Spring Term, 
1884, of CLEVELAND Superior Court, before MacRae, J. 



and a half miles of Zion church in Cleveland county. 
The indictment was preferred under the act of 1883, ch. 

166, $7 ,  which is as follows : "That it sball be unlawful for 
any  person to sell, or in any madner, directly or  indirectly, 
receive compensation for any spirituous or other intoxicating 
liquors in the localities hereinafter named * * * within 
two and a half miles of Zion Baptist church, in Cleveland 
county." There are like inhibitions in sections four, five, 
and six of the act. And in section eight i t  is provided " that 
any person violating the provisions of section four, five and 
six of this act, shall be deemed guilty of a misdemeanor." 

The  defendant contended that, inasmuch as the seventh 
section was omitted in the enumeration of the sections of 
the act, the violation of which was made indictable by the 
eighth section, the violation of that section was not the sub- 
ject of a criminal prosecution, and that therefore the defend- 
ant  ought to be acquitted. 

His  Honor did not concur in this view, but held that "as 
the law made i t  unlawful to sell liquor as aforesaid, i t  was 
a misdemeanor to violate the same, though not so expressly 
declared, and charged the jury accordingly. 

Tbe  dekndant  was convicted and appealed from thejudg- 
ment pronounced. 

Attorney- General, for the State. 
Messrs. Qidney & Webb, for defendant. 

ASHE, J. There is no error in the charge given by His 
Honor. No doubt the seventh section was omitted to be 
mentioned in  the eighth section through inadvertence ; or, 
it may be, that  i t  was a mistake in the printer. But be that 
as i t  may, i t  can make no difference, for there can be no 
doubt, as His Honor held, that the defendant is indictable 
at common law. 
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STATE v. PARKER. 

The defendant was indicted for selling liquor within two 

- 
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If a statute prohibit a matter of public grievance, or com- 
mand a matter of public convenience, all acts or omissions 
contrary to the prohibition or command of the statute, being 
misdemeanors at  common law, are punishable by indict- 
ment, if the statute specify no other mode of proceeding. 
Arch. Cr. Law 2 ; 2 Hawk., ch. 25, $4. There is no other 
mode of proceeding specified i n  the act ; ergo, the defendant 
is indictable a t  common law. Let this be certified, &c. 

No error. Affirmed. 

STATE v. T. POLK. 

Trial -Practice where demurrer i s  overruled-Appeal. 

1. Upon overruling a demurrer to an indictment, the court should 
require the defendant to plead, and then prcceed with the trial to 
verdict and judgment. 

2. An appeal does not lie from an interlocutory judgment in a 
criminal action. 

(atate v. Bailey, 65 N. C., 426; fitate v. PoZla~d, 83 N. C., 697; fitate 
v. McDowelZ, 84 N. C., 798, cited and approved.) 

INDICTMENT for an assault tried at Spring Term, 1884, of 
WARREN Superior Court, before Avery, J. 

The defendant was indicted in the inferior court of War- 
ren county for a simple assault and battery, committed 
within one mile of the court house in Warrenton, where and 
while that court was sitting. H e  demurred to the indict- 
ment, alleging as grounds of demurrer that the court had 
no jurisdiction of the offence charged. 

The  court overruled the demurrer, but gave no other 
judgment, and the defendant appealed to the superior court. 
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The latter court affirmed the judgment of the inferior court, 
and the defendant appealed to this court. 

Atto~ney-General, for the State. 
No counsel for the defendant. 

MERRIMON, J. The  appeal from the judgment of the in- 
ferior court was improperly taken. An appeal in a case like 
this lies only from a final judgment. The judgment of that  
court overruling the demurrer was simply interlocutory, 
and did not in any way determine the action. The  court 
ought to have required the defendant to plead to the indict- 
ment and proceed with the trial to verdict and judgment. 
If the verdict of the jury had been adverse to the defendant, 
he might then have moved in  arrest of judgment, and thus 
have raised every objection to the indictment, including 
that  to the jurisdiction, that the demurrer could enable him 
to make. 

I f  his motion ir, arrest of judgmet~t  had been denied and 
judgment given against him, then he might have appealed 
to the sur~erior court, taking up all questions of law raised 
by his exceptions and the record, and if the jupgment of 
the latter court upon such appeal, hall been adverse to him, 
then he might properly have appealed to this court. State 
v. Bailey, 65 N. C., 426; State v. Pollard, 83 N. C ,  507 ; State 
v. McDowell, 84 N. C., 798. 

The  superior court ought, for the reasous above stated,:to 
have dismissed the appeal, aud the inferior court ought 
then to have required the defendanl to plead to the iadict- 
ment as we have indicated in this opinion. That  is the 
course yet to be taken. 

This  appeal was improperly taken, and must be dismissed. 
Appeal dismissed. 
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STATE v. LEMUEL JONES. 

Bial-Discretions y Power-Polling Jury. 

1. The defendant on the day after a verdict of guilty moved for a 
new trial upon the ground that his attorney was not present in 
court a t  the time of rendition of the verdict, so as to demand 
that tlie jury be polled, and the motion was refused; Held, no 
error; whether a new trial should be granted in such case is mat- 
ter of discretion in the presiding judge. 

2. I t  is not essential to the validity of a verdict that the jury be 
polled. 

(8tate v. Paylor, 89 N. C., 539, cited and approved.) 

INDICTMENT for larceny tried a t  Fall Term, 1884, of 
GKEENE Superior Court, before Avery, J. 

There was no exception to the ruling of thejudge upon the 
trial, and none to his charge to the jury The  jury returned 
a verdict of guilty, the defendant being present, hut he did 
not suggest that his counsel was then absent, or ask that  he  
be sent for ; and on the day after the verdict was so returned 
the defendant moved f ~ r  a new trial upon the grounds set 
forth in an affidavit to the effect, in substance, as follows : 
That  the attorney employed to conduct his defence was nec- 
essarily absent from the court for about fifteen minutes 
whil? the jury were considering of their verdict, and on his 
return. as the affiant WAS informed and  believed, the said 
attorney was surprised to find that the jury had returned 
into court and rendered a verdict of guilty ; that i t  was the 
r ight  of the defendant to have the jury polled, and if his 
attorney had been present he would have demanded the 
polling of the jury. And thereupon the defendant moved 
the court to set aside the verdict and graut  a uew trial. 

H i s  Honor held the facts set forth i n  the affidavit pre- 
sented a matter only of discretion in the court, and not of 
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right to defendant. The  motion was overruled, and the de- 
fendant appealed from the judgment pronounced. 

Attorney-General, for the State. 
No counsel for defendant. 

MERRIMON, J. The  defendant was present in court a t  the 
time the jury rendered .their verdict. H e  did not suggest 
to the court that his counsel was then absent, nor did he 
ask that he  be sentr for. 

I t  was not essential to the validity of the verdict that the 
jury be polled. I t  was perfectly competent for the court to 
receive and enter the verdict in the absence of counsel, the 
defendant being present. A verdict thus rendered was 
neither void nor irregular. I t  was in all respects regular, 
and hence, i t  lay entirely in the discretion of the court to 
determine whether or not for such cause, i t  would set the 
verdict aside and direct a new trial. The presence of coun- 
sel is not essential to the validity of proceedings in criminal 
actions. I n  some classes of cases the presence of the pris- 
orler is essential. State v. Paylor, 89 N. C., 539. 

Ordinarily the court will see that one charged with a 
criminal offence is present in court when any material ac- 
tion is taken affecting the party so accused. And when, 
in a case like this, the counsel should be absent a t  the 
time the jury rendered their verdict, and i t  appeared that 
the defendaut had suffered serious prejudice, the courtshouId 
in the exercise of a just discretion, set aside the verdict and 
grant a new trial. But i t  is discretionary with the eourt 
whether i t  will or not. In  this case i t  does not appear that 
the defendant suffered the slightest prejudice, aud we are 
very sure that  if the just judge who presided a t  the trial, 
bad thought he  did, he wonld at  once have set the verdict 
aside. 

TLere is no error. Let this opinion be certified to the 
superior court according to law. 

No error. Affirmed. 
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STATE v. FRANK HARRIS. 

Indictment Criminal Practice. 

Where a bill of indictment is ignored, a new bill charging the de- 
fendant with the same offence may be sent to the same grand 
jury, with the names of other witnesses endorsed thereon. 

(fitate v. Branch, 68 N. C., 186; Mate v. Brown, 81 N. C.,  568, cited 
and approved.) 

INDICTMENT for carrying concealed weapon, tried a t  Fal l  
Term, 1884, of ORANGE Superior Court, before Philips, J. 

A bill of iudictment against the defendant was sent to the 
grand jury a t  the fall term, 1884. of Orange superior court, 
which was " ig:lored." At the same term, a second or new 
bill was sent against the same party for thesame offence be- 
fore the same grand jury, and a witness other than that  sent 
upon the  first bill was sworr~ and sent. The  second bill 
was returned into court " a  true bill." Thereupon the de- 
fendant's counsel moved to quash the second bill, the court 
sustained the motion and the state appealed. 

Attorney-~eniral, for the State. 
Messw. Graham & Rufin, for the defendant. 

MERRIMON, J. We are unable to conceive of any  ade- 
quate reason why, where the grand jury iglrores a bill, a 
new one may not be sent for the same offence and before the 
same grand jury, reference be had to the rights of 
the party accused, or the orderly course of judicial procedure. 
The  bill ignored may not be returr~ed to the grand jury be- 
cause the presentment embodied in i t  has passed into t he  
record, and the bill itself has gone upon the files of the 
court. But another bill may be sent a t  once, if need be, 
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and the same and additional evidence laid before the  grand 
jury  to support it. 

There might be a variety of reasons why a new or fresh 
bill should be sent, as that the jury might have failed upon 
the  first bill In examine idhe witness properly, and elicit all 
the facts; or, they might have misapprehended the charac- 
ter oi the evidence which they could uuderstar~d and ap- 
preciate after some explanation of i t  by the court in  a proper 
case ; or, new evidence might be produced ; and indeed, i t  
is easy to conceive of a case i l l  which it  might be of great 
0 
moment to society and a due administration of public jus- 
tice that a new bill should be promptly sent,. 

I t  may be said that if a second bill can be sent in such a 
case, so may a third and fourth under like circumstances; 
and t,hus tile accused might be greatly harrassed and op- 
pressed. It is not to be presumed t t ~ a t * t h e  prosecuting 
officer would needlessly multiply bills for the same offence, 
much less that  he  would so prostitute his ofice to gratify 
his own malice o r  that  of others. H e  would be arnenable 
for such an offence, and besides the grand jury might refuse 
to act upon bills thus seut, and complain to the court ;  and 
upon prop r application the court would promptly interpose 
a wholesotne check. 

It is true that, ordinarily, where a party is recognized to 
appear :it the court and answer a crirniual charge, or where 
he  is detained in prison to await the aclion of the grand  
jury upon a c r iu ina l  charge against him, he is elltitled to 
be discharged as soon as the hi l l  is igl~ored and returned 
into court ;  but it is likewise true, that upon satisfactory 
evidence laid before the judge, he may refuse to discharge 
the accused, or, require hirn to give new bail ; or a cornmit- 
t ing  ~nagistriite, upon like evidence, [nay a t  once issue a 
warrant for ljis re-arrest. This is Irequentlj done. And  in  
many cases, bills against parties are sent to the graud jury 
before they have been arrested and while they are at large. 

42 
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So that, LO right of the accused is necessarily invaded or 
abridged by sending a second bill in  the case mentioned. 

I t  has been common practice ill this state to send a sec- 
ond bill for the same offence a t  the same term of the court 
where the first had been ignored, if need be. We have not 
kuown such practice condemned, nor are we aware that i t  has 
in arly case led to needless vexation or apprehension of the  
accused. 

I n  State v. Branch, 68 N. C., 186, Chief Justice PEARSON, 
said : "But we can see no objection to the practice, that after 
an iudictment has been returned ' not a true bill,' the state 
solicitor, up011 a suggestion to the court that he has pro- 
cured further evidence, may be allowed to send another bill 
to the same grand jury, charging the same offence." I n  
State v. Bsrown, 81 N. C., 568, this court held that  a bill re- 
turned " not a true bill," could not be reconsidered by the 
same grand jury, but Mr. Justice ASHE said, that  "in every 
such case a new bill should be sent." I n  that case he makes 
reference to what Mr. Justice BLACKSTONE said otr the same 
subject, but he did not find it  necessary to adopt his view, 
or definitely construe his language. BLACKSTONE says, that  
where the grand jury ignores a bill,-endorsed "not  a t rue 
bill," or " llot found "-then the party (the accused) " i s  dis- 
charged without further answer. But a fresh bill may af 
terwards be prefelred to  a subsequ~nt grand jury. 4 BI. Corn., 
305. H e  does not say that  a fresh bill may not be sent to  
the  same grand jury, nor does he  assign any reason 
why this may not be done. Other English authorities 
say that  a fresh bill may be sent to a subsequent grand jury. 
There are, however, like high English authorities which 
sag that  a fresh bill may be sent to the same grand jury, 
Mr. CHITTY, in llis Work on Criminal law, (vol. 1, p. 325) 
says:  "If the bill be not found, or if the indictment is de- 
fective, a new and more regular one mag be framed, and 



sent to the same, or another grand jury for their finding." 
Bac. Abr. Indictment, " D." 

So it seems that the practice in England is not clearly or 
certainly settled, but the preponderance of authority there, 
is against sending a fresh bill to the same grand jury for 
the same offence where the first had been ignored. No sat- 
isfactory reason is assigned for this that we have seen. It 
is said to be founded in convenience, and this is probably 
the correct reason. Regina v. Humphrey, 1 Car. & Mar., 601. 

I t  seems, however, that this practice has not obtained rec- 
ognition in this countrry. Knott v. Sargent, 126 Mass., 95; 
Thorn. & Mer. on Juries, § 661, and the cases there cited. As 
we have said, we can see no reason resting in principle, or 
founded in convenience, that forbids the view we have 
here expressed, aud recognized in former decisions of this 
court. 

There is error. The judgment quashing the indictment 
must be reversed, and the action proceeded with according 
to law. To this end, let this be certified to the superior 
court of Orange county. 

E r r ~ r .  Reversed. 
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STATE v. EPHRAIM QUEEN. 

C~iminal Law-Judgment-Habeas Corpus. 

1. A defendant, charged with the crime of burglary with intent t o  
commit murder, consented to a mistrial and pleaded "guilty of 
larceny; " and he was thereupon sentenced to imprisonment in 
the penitentiary; Held, that his confession of being guilty of a 
crime not charged in the indictment, warranted no judgment 
against him. 
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2. Held further : As the original bill of indictment is still pending 
against him, he is not entitled to be discharged, but a writ of 
habeas corpus will issue, in order that he may be taken from the 
penitentiary and held to answer the charge in the court below. 

(State v. Lawrence, 81 N. C., 522; Ex Parte flummers, 5 Ired., 149, 
cited and approved.) 

PETITION for certiorari heard a t  October Term, 1884, of 
TEE SUPREME COURT. 

Attorney. General, for the State. 
Mr. J; C. I,. Har~ i s ,  for deiendau t. 

ASHE, J. The  indictment charges the crime of burglary 
with intent to kill and murder, and is i n  proper form. 

The  defendant pleaded "not guilty" and the case was sub- 
mitted to a jury, and while tile case was I D  charge of the 
jury, the prisoner being at the bar of the court, by his con- 
sent and that  of the solicitor for the state, i t  was or- 
dered that a juror be withdrawn and a rnistrral Lad, which 
was dorie aud the jury discharged from its further consider- 
atlon. 

The  defendant then came into court and pleaded "guilty 
of larcenv." Thereupon it was ordered by the court "that 
the defendant be ~mprisoned in the state prison a t  Ra!eigh 
for the term of ten years a t  hard labor, and that the sberiff 
of \lratauga cot~ntv convey the prisoner to the state's prison." 

The d e f e n d a ~ ~ t  fa~led  to appeal from this judgment and 
was sent to the state's prison where he is 11ow confined, and 
at t l r~s  tel H I  of the ccjurt he filed a petition fbr a certiorari to 
be issued to the clerk of' the superlor court of Watauga 
cuurrty d i r ec t~ng  him to t rar~smit  to this court a transcript 
in the above entitled cause. 

Upon cons~deration of t!,e petition, i t  appeariug that the 
defendaut had shown satisfactory excuse for his failure to 
appeal from the judgment rendered against him in the sa-  
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perior court, the writ was ordered to be issued I t  was issued 
and the clerk has sent up a transcript of the record in the 
case as above set forth. 

The record pres .nts an anamolous case. A citizen is con- 
demned to ten years' imprisonment in the state's prison, a t  
hard labor without any presentment of a grand jury or bill 
of indictment, or any charge whatever made against him of 
the commission of the crime for which he has been so 
severely punished, simply upon his own confessio~l in court 
of being guilty of a crime which there is no pretence he had 
ever committed. 

The matter was corarn non judice. The judge had no 
more power to sentence the defendant to ituprisonment than 
any private person in the county. 

The  section of the bill of rights declares that " no person 
shall be put to answer any criminal chmge, except ps here- 
inafter allowed, but by indictment, presentment or impeach- 
men t." And there is oo other mode provided in the consti- 
stution for the prosecution of felonies. 

The  judgment pronounced by His Honor was in contra- 
ventiol~ of this provision of the constitution, and was there- 
fore without authority, and void. 

The defendant would be entitled to his discharge at  once 
if i t  were r ~ o t  for the fact that the indictment as still pend- 
ing  against him fo; the c r m e  of burglary. 

As was held in  the case of the State v. Lawrence, 81 N. 
C., 522, the defendant may be brought before the judge a t  
the next term of the superior court for Wataugn county, by 
a writ of habeas corpus, to the end that he may be held to 
answer the indictment for burglary therein pending. 

But we are of the opinion he may, in  the meantime, by 
writ of habeas corpus, be discharged from his confinement in 
the state's prison, but  should be remanded to the custody of 
the sheriff of Watauga to answer the said charge of burg- 
lary. 
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I t  may be questioned, however, whether the writ of habeas 
corpus will lie in a case where the defendant is imprisoned 
by virtue of the judgment of a court of competent juris- 
diction of tbe crime for which he is imprisoned. 

I n  such a case i t  is provided by section 1624 of "THE 
CODE," sub-division 2, that the writ should be denied; and  
sub-division 3 of section 1646 declares the party should be 
remanded, " for any contempt specially and plainly charged 
i n  the cowmitment by some court, officer or body having 
authority to commit for the contempt so charged." 

This  latter provision is as peremptory as that in sub- 
divisiot~ 2 of section 1624, and yet this court held in  Ex 
park Summers, 5 Ired., 149, that in a case of imprisonment 
for contempt, where the court states the facts upon which i t  
proceeds, a revising tribunal may, on a habeas corpus, dis- 
charge the party if i t  appears plainly that  the facts do uot 
amount to a contempt." 

T h e  analogy is very strong between that case and the one 
we are cousidering. There, the judge who committed for 
the contempt had undoubted power to commit for contempt; 
but  here, according to the facts disclosed in  the record, the 
judge had no such case as  larceny before him, and his judg- 
ment  was not only without authority, but was an absolute 
nonentity; and that being so, we can see no reason why 
the defendant should not be entitled to the benefit of the 
writ and be discharged, if i t  were not for the pending of the 
indictment against him. 

The  judgment of the superior court of Watauga county 
is reversed, and this opinion must be certified to that  court. 

Error. Reversed. 
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ACCOUNT AND SETTLEMENT: 

With guardian, 82. 
With trustee, 220. 
Proper method of stating, in  certain cases, 246, 495. 

ACQUIESCENCE, of adverse party to supply record-links, 331. 

ACT OF ASSEMBLY : 

1. If a statute be so vague in  its terms a s  to convey no definite meaning to 
the  court or a ministerial officer, i t  is void. State v. Partlow, 550. 

2. A n  act of assembly prohibited the sale Of liquor "within three miles of 
Mount Zion church in Gaston county," and i t  appeared on trial of a n  
indictment for i ts  violation t h a t  there were two churches of tha t  name 
i n  the county; Held, the act is arubiguous and inoperative, I b .  

3. Neither a member of the  legislatureat the time of the passage of such act, 
nor other person is competent to  testify a s  to which church i t  has refer- 
ence. I t  is  the  act of the legislature as a n  organized body, and i ts  mean- 
ing must  be ascertained according to the established rules of constroc- 
tion. Ib. 

4. ConsLitutionality of, 116 (4). 

ACTION TO. RECOVER LAND : 

1. Where plaintiff in ejectment relies upon the presumption of a grant from 
tJle state arising from a n  adverse possession of thir ty years, and intro- 
duces deeds which contain no metes and bounds or description by which 
the land can be located, and offers no evidence of known and visible 
boundaries; Held, that  he cannot recover. Price v. Jackson, 11. 

2. Thirty years' adverse possession. which was formerly held to be a pre- 
sumption of a grant, is now by statute made an absolute bar against the 
state. But  in  such case the l~laintiff must show a privity between hini- 
self and those who preceded him in  the possession, and also, tha t  t h e  
possession was held up to kuown and visible boundaries. I6.  

3,. I n  case of a lappage, and each bargainee is  on his  own land, outside the 
interference, the title will be in  him who has the  elder title; but  if the 
junior bargainee has hat1 actual adverse possession for seven years with 
color, he acquires a good titie to  the parL so occupied. Here, the defend- 
a n t  having failed to establish such possession, and the jury having found 
in favor of the plaintiff, the latter is  entitled to recover. Rradu v. 
Maness, 133. 

4. ., here a purchaser i n  deducing title uses a deed which leads to  a fact 
showi l~g  a n  equitable title in another, he will be affected with notice of 
t h a t  fact. Johnson v. Prai~ie ,  15Y. 
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5. One who claims title thr0ugh another, by deed purporting to  convey a 
fee simple, is estopped to deny the title. Curtee v. Hminith, 172. 

6. Ueclarations of a defendant i n  ejectment, relating to the claim h e  sets u p  
to the land, are relevant to the issue and receivable in evidence. Ib. 

7. Where a will designates and assigns t,o each oi the testator's chiIdren a 
share of his land, i t  was held that  t h e  same was divided among them, and  
no other proceeding was necessary for that  purpose. Cox v. Cox, 256. 

8. In  such case, an action in nature of ejectment is a proper remedy t o  
estahiish a dividing line between twoof the devisees, where their claims 
as to  the location of the tracts devised are in conflict. I b .  

9. A devise of two hundred acres to A,  adjoining the land he liow owns, 
"beginning a t  the line near R's a ~d running straight across to the back 
line toward M's, taking the eighty-two acres first, making out the  
complersn t  of the balance," is suniciently certain in its description 
to admit  of parol evidence to locate the tract of two hundred acres- 
which includes the eighty-two acre.. I b .  

10. Quantity ordinarily constitutes no part of the description, but  when t h e  
boundaries are doubtful, i t  becomes a n  impol tant  element. I b .  

11. Bn unregibtered deed for Iand passes an inchoate legal as   ell a s  the  
equitahle title, and the registration completes the title. Austin v. King, 
286. 

12. As a n  unregistwred deed does not pass the complete legal title, i t  may be 
surrendered or destroyed, and tile grantor thereby reinvested with t h e  
title, procided the same be done by agreement of the parties and i n  
good faith, and not t,r, the pri3jndice of third persons. I b .  

18. I n  ejectment, upon t r i l l  of an issue a s  to whether an unregistered deed 
bras surrendered to the parry under whom the plaintiff claimed, the  
defendant, for the purpose of showing i t  had not been surrendered, 
offered in evidvnce a n-ill under which he claimed and in  which the 
testator recognized the iand as his own. The plaintiff objected, upon the  
ground that  the evidence thus furnished was a declaration of the testa- 
tor and in his own interest, and the court sustained the objection, but  
admitted the evidence ":is a circumstance" to be considered by the jury;  
Held,  error-whether i t  be treated as a "declaration" or a "circum- 
stance," the effect is practically the same. Held f u v l h e ~ ,  that  the will is  
incompeten t evidence upon the issue. 1 b. 

14. Title of grantor divested from time of delivery of deed which is subse- 
quently registered. Gudsbg r. Duer, 312 (3). 

1.5. Where two parties are in possession of Iand, the possession in  law follows 
t,he title. I b .  (3).  

16. A party who relies on thirty years' adverse possession to presume agrant ,  
is no t  bound to show that  he and those under whom he claims held the  
possession and claimed the land up to vlsible boundaries, nnder the law 
as i t  existed when this aclion was brought. Yount v. Jfzlier, 331. 

17. The title to a widow's dower cannot be establ'shed by showing merely a n  
e r t r y  on the docket and  the report of a jury. Rut where theoriginal 
papers in  the proceeding for dower are proved to be lost, parol proof of 
their contents is  admissible, in  aid of her title; and the defects i n  the  
record are supplied by the presumption arising from the long possession 
(here thirty-six years) by the widow of the land described in  the report,. 
accompanied by  he acquiescence of the heirs-at,-law; and every mat te r  
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connected therewith that  can be reasonably presumed, has the force and 
eff'ect of proof. I b .  

18. A long acquiescence of adverse parties in  the possession of land by 
another, will warrant the court in  assuming the existence and loss of 
record-links in  making up his  title, the lapse of time varying with the  
conditions under which the records were kept and the casualties to 
which they were exposed. I b .  

19. Where the maker and subscribing witnesses to a deed are dead, proof of 
the hand-writing ofone of the  witnesses thereto is sufficient to authorize 
its probate and registration; and if the witness states he is well ac- 
quainted with t.he handwriting of the deceased witness, he is qualified to 
testify; and if the land is situate in  two counties, probate of the deed be- 
fore the clerk of either county is  sufflcient. Davis v. Hiygins, 382. 

20. An ancient deed accompanied with possession is evidence of color of title 
without proof of itsexecution; and a n  unregistered deed, where there has 
bee11 a continuous adverse possesslon for seven y ~ a r s ,  is also evidence of 
color of title. I b .  

21. The rule that  plaiutiff is  entitled to recover all the land described in the 
deed to himself, not covered by actual occupatiou or posses.siopedis for 
thirty years, does not apply to  a case where the  evidence shows that  de- 
fendant's possession, extending over tha t  period, was under deeds with 
definite boundaries piofessiug to pas. title. 1 0 .  

22. I n  ejectment where i t  is alleged tha t  the jury gave undue weight to evi- 
dence they were directed not to consider in fixing a disputed boundary, 
the complaining party must seek his remedy in a motion f , r  a new trial 
addressed to the discretion of the presiding judge. An assignment of 
error upou such ground will not be entertained here. The court intimate 
that  in this case the excluded evideuce (declaration of grantor in a deed) 
is competent in aid of location of boundary of a tract o f  land adjoining 
the grnntor's. Fru v. C w r i s ,  436. 

23. The surveyor's testimouy and the declarations 01 the aged persons', since 
deceased, bearing upou the location, were properly left to the jury, who 
alone must  determine the value of t.he evidence as l.ending to show the 
true position of the iand in  dispute. The court cannot coerce them to 
find a fact upon e'iidence they disbelieve. I b .  

24. Where, in  ejectment, both parties clairn under the same person, neither 
can deny the title of such person; and this, although one of the parties 
claims uuder a sheriff's deed. Ryan v. illartin, 4 5 4 .  

23. Insuch case i t  is ]lot necessary for the plaintiff to show that  the defend- 
an t  has a complete title, but simply tha t  he claims under the common 
source, even though it be through an unregistered deed or contrant of 
purchase; and the defendant is at  liberty to show a better titlein himself 
obtained from other sources. Ib.  

ACTION TO RECOVER LAND : 

Equitable title, 159, 160. 
Evidence in, 311,312. 
Between landlord and tenant, %. 

ADOPTION O F  CHILDREN : 

1. Tho provision in  Battle's Revisal, oh. 1 , $ 8 ,  allowing children to be adopted 
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and to inherit as children born in  wedlock, only has reference to cases of 
the intestacy of the person standing in loco parentis. King v. Davis, 112. 

2. Where prior to the issuing of such letters of adoption, the party adopting 
made his will bequeathing certain property to the child afterwards 
adopted; Held tha t  such bequest takes the case out of the statue pro- 
viding for after-born children. Rev. Code, oh, 119,z 29. I b .  

3. I f  any  provision is made for an after-born child, the court cannot say tha t  
i t  is inadequate. The statute only applies when no provision at all has 
been made. I b .  

4. Whether the adoption creates the parental relation only from the date of 
order, or mhether the statute is retroactive and establishes therelation of 
parent and child from the birth of the child-pucere. I b .  

ADVERSE POSSESSION, with color, 135,331. 

Ofthirty gears, now a bar against the state, I1 (P), 331. 

AFFIDAVIT : 

Of surety to appeal, 92. 
I n  attachment, 483. 

AGEhTCY: 

I. Where plaintiff alleged an agency, the liabilily of the agent and a de- 
mand upon him to account and pay over, and defendant denird the al- 
leged agency; Beld that  while the plaintiff must prove the agency, yet 
the denial of the agency relieves him from proving a demand upon the 
defendant before snit brought. But where the agency is admitted, such 
demand n ~ u s t  be prored. Waddell v. SwawarLn, 108. See also h??ig v. 30s- 
cue, 116. 

2 'Xhe court suggest the proper issue to be submitted on another trial, and 
the manner in which t h e  seeming variance between the allegations and 
the proofs may be put out of the way. I b .  

a. Declarations of a principal, made after the completion of a n  act performed 
by a n  agent, are not competent to show that  the agent had authority to 
perform such act. Johnson v. Prairie, 159. 

-1. Although such evidence was directed to the judge, in  order that  he mlght 
find the preliminary fact that  there wasprima.facie evidence of an  agency, 
3 et, if improperly received, a new trial will be awarded. I b .  

5. Where a party contracts as "agent" without disclosing his principal, 
qr(cere, IT-hether i t  is uot his personal undertaking and to be so construed, 
although n jury find that  he contracted as agent and not as  principal. 
Stnmpn v. Cooky, 316. 

AGEKCT: 

Where one co-obligor acts as  ngeut of others, they are bonnd by his acts, 39. 
Coupled with an interest, 7U (2). 

AGRICULTURAL SUPPLIES: 
Chattel mortgage, 99. 
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AMBIGUITY i n  statute cannot be helped by parol, 550. 

AMENDMENT O F  WARRAKT: 

1. The court has the power to amenda  justice's warrant in  a criminal action, 
in  form or substance, but the amendment must not  change the  nature of 
the offence intended to be charged. THE LODE, 2908. &ale V. Vaughun,532. 

2. Whether such power +,o amend is  LO be exercised, is discretionary with the 
presiding judge. I b .  

3. The provisions of section 908 are not in  conflict with the constitution 
Nute v. Book, 536. 

4. Article one, section thirteen of the constitution, providing that no person 
shall be convicted of crime but by the unanimous verdict of a jury, and 
giving the  legislature power to provide other means of tnal  for petty 
misdemeanors with the right of appeal : and section twelve, to the effect, 
tha t  no one shall be held toanswer n criminal charge, '' except as  herein- 
after allowed '' but by indictment, &c., discussed and interpreted by MER- 
RIXON, J. I b .  

ANCIENT DEED, color of title, 382 (2). 

APPEAL : 

1. The rule in  reference to an oral waiver of the statutory mode of appeal, 
announced i n  Adams v. Reeves, 74 N. C . ,  106, and the  cases herein cited, 
approved. 0,)"Lce v. Blund, 1 .  

2. A n  appeal bond is of no effect unless it be accompanied by the affidavit 
of one of the  sureties that  he is  worth double the amount specified 
therein. THI CODE, 2560. Turner v. Quinn, 92. See also Anlhony v. t:ur- 
ter, 229. 

3. A motion to  dismiss a n  appeal, upon the ground tha t  the  appellant did 
not cause the same to be docketed in accordance with Rule 9, will not  be 
granted, where i t  appears that  the  appellee has alho failed to  comply 
with i ts  requirements One who seeks benefit uuder theRulemnst  him- 
self observe it. Barbee v. Green, 158. 

4. An appeal bond made payable to the  state is void. The stat? will not  be- 
come a trustee for a citizen in the pursuit of his personal rights, except 
i n  cases especially provided by law-as guardian bonds, &c. Dorseu v. 
Railroad, 201. 

5. A n  appeal bond must  be accompanied by an affidavit of o n e  of the  sure- 
ties that  h e  is  worth double the amount specified therein (Turner v. 
Quinn, ante, 92). Though the justification of two sureties may be equal 
to double tile amount of the undertaking, yet i t  is not a compliauce with 
the statute, which is peremptory, and t,he court cannot  disregard it. 
Anthonu v. Carter, 229. 

6. An appeal will be dismissed on motion Of the appellee where the  under- 
t ak in ,  is no t  filed within ten da.ys after appeal taken, and  not, justified 
by one surety that  he is  worth double the amount specified therein. 
Verbal agreements to waive the  statutory requirements will not  be re- 
garded. McCanLess v. Reynolds, 244. 

7. The writ of certiorari will he granted, where i t  appears tha t  the  appellant 
i n  ap t  t ime submitted the case on  appeal to the  appellee's counsel, who 
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declined to sign it ,  but  suggested tha t  he would prepare another a n d  get 
the  judge to settle the case. and  agreed tha t  no  advantage would be 
taken of the  delay, but  failed to prepare a case. The appellee waived 
the  code-time and  cannot take advantage of his  own negligence. The 
power of this court over writs of ce~t iorar i  touched upon. ,Matt v. Ram- 
say, 219. 

8. Where a n  appeal is taken,  the record should be transmitted to  this  court  
a n d  the appeal docketrd,  whether the  case is settled or  not ,  so tha t  a l l  
proper action call a t  once be taken to perfect i t  for hearing. The certio- 
rar i  is al!orved. See 131011 v. Ranasnu, ante, 249: Owens v. Phelps, 258. 

9. Upon n ~ o l i o r ~  co dismiss a n  appeal bemuse the boud was not filed within 
ten days after reudition of judgment, i t  appeared t h a t  t h e  undertaking 
recited the judgment as  hnvirlg been recovered on the first day of the  
term, following the  fiction tha t  refers all the business of' the term t o  i t s  
beginrring, but  the trial in  fact took place during the  secoud week a n d  
tlle date of the just~ificatioll is within ten days thereafter; Held, t,he nlo- 
t:0n will not be allowed. Wro'o.r.th& r. Brudy ,  265. 

10. An  objection to  an undertaking on appeal, based ilpon the  fact tha t  i t  is 
not signed by a n y  surety but only by the parties to the record, cannot be 
sustained ~~-1lere i t  appears from the record tha t  the judgment appealed 
from does not  affect t h e  party whose signature gives the security re- 
quired. &me v. Badger ,  27.2. 

11. Al~Aoogh t h e  word " defendants" is  used in the transcript, to designate 
those who take the appeal, get  the record shows t h a t  the judgment here 
is:ngainst only o ~ e  defendant, a n d  i n  h i s  representative character, a n d  
he'alone, iu law, is the complaining appellant. I b .  

12. This court will not  entertain appeals upon detached rulings upon sowe 
of the matters in  dispute: b u t  all matters necessary to a dispositioyof 
the case should be passed on a n d  settled in  a single trial,  a u d  the  whole 
case brought up on  appeal. The method of disposing of this controversy 
pointed o u ~  by S ~ T H .  C. .J. Arrington v. A r ~ i n g l o r ~ ,  301. 

13. The ruling in same case 89 N. C., 186, approved, to the effect tha t  where a 
judge goes out  of office before settling a case on appeal, a new trial will be 
awarded unless t h e  parties afterwards agreeupoil astatement  of the case. 
Shelton r. Shelton, 329. 

14, A futid raised by sale under decree is not t.ransferred to this court by ap- 
pe;il riom a judgment directing i ts  distribution, a n d  bence noapplication 
to  make a dirpositio~l of i t  by investment, pending the appeal, will be 
entertained here. Hinson v. A d r i m ,  372. 

15. The appeal arrests all proceedings in  the court below upon th r  judgment 
appealed from, bu t  does not  withdraw from i t  theauth0rit.y toorder  tha t  
proper security be given for t h e  sale keeping or ilivestment, of the  fund, 
pending the appeal. I b .  

16. Motion to dihmiss appeal will be allowed where there is n o  waiver of t h e  
undertaking aud n o  money deposit in  lieu thereof, and  where the bond 
is not juslified in double the amount  specified therein. Hutley v. Ruljes, 

4". 

17. Effect ofappeal upon tnatter included in the  action but not  affecten by t h e  
judgment; appealed from, discussed. Permiman v. Daniel, 431. 

18. Where a n  appeal i s  n o t  prosecuted according to  law, the  appellee has  the  
right to have a transcript sent up, or  a certificate of the clerk tha t  a n  ap- 
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peal was taken, and the case docketed and the appeal dismissed. Rule 2, 
8 7, (89 N. C., 598). Cross v. Williams, 496. 

19. An appeal will be dismissed, on motion of the appellee, where thesurety 
to the undertaking fails to justify that  he is worth double the amount 
specified therein, uniess there be a waiver in writing on the part of the  
appellee, or unless a sum of money, in lieu of an appeal bond is depos- 
ited with the clerk hy order of the presiding judge. Cases in which a 
waiver mill be presumed, reviewed by NERRIJION, J. State v. Wagner, 
5'21. 

20. The transcript of record on appeal should be drawn in accordance with 
Eaton's Forms. The transcript in this case is so imperfect that  the court 
ex mero mow ordered a writ of cprtiora?.i to issue. 6State v. Butts,  394. 

21. Where i t  appears that  the appellant served no case upon the appellee and 
the judge makes the statement of the case on anueal, it  is presumed that  
he did so by consent of parties. State v. fiook, 536. 

22. But when the record presents the exceptlons necessary to enable this 
court to pass upon them, no formal statement of a "oase" need he 
made. I b .  

23. Appeal does not lie from interlocutory judgment in  state case. State v 
Polk,  W2. 

24. Where judge goes out of oflice, 4. 

ASSAULT AND BATTERY : 

1. While a wife has a right to fight in  the necessary defence of her husband. 
yet, if she use excessive force, she is guilty; whether such force was 
used, and whether she acted :reely or under constraint of her husband, 
were questions properly submitted to thejury upon the evidence In this 
case. State v. Bullock, 614. 

2. Wherethe defendant oomn~itted an assault and battery upon his wife, 
with great violence, such as appears by the facts found in the special ver- 
dict here, i t  was held, that  the serious damage done excluded the juris- 
diction of a justice of the peace to hear arld determine the case. State v. 
Ht~n t l ey ,  6li. 

3. The question as to what is a " deadl:, weapon," and what is '' serious 
daruage," under the statute giviug jurisdiction to justices to t ry  assaults, 
&c., discussed by NEERIMOX, .J. Ib .  

4. I n  indict<ments for assault with intent to kill or commit rape, the intent 
must be averred. State v. Rz~ssell 621. 

5.  Where an assault is charged to hal-e been committed with a deadly 
weapon, the cha~ucter  of the weapon must be averred. Ib .  

6. Where the indictment charges an assault by which serious damage was 
done, the rzlent of the injury must be averred. I b .  

7. Though the iudictment charge a n  assault with a deadly weapon without 
stating the  articular kind of weapon used, aud i t  does not appear by 
the record or the case tha t  the same was found within six months after 
the romrnissio~~ of the offence, the indictment wi l l  be shstained for n 
s~rnple assaoit aud battery aud the superior court will hold jurisdiction 
and determine the matter. I b .  

8. .Jurisdiction in assaults, Bc., 3.56. 
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ATTACHMENT : 

1. I n  attachment proceedings, where a n  appeal is taken and the decisionmay 
dispose of the case altogether, i t  is discretionary in  the court below t o  
procerJd upon matter collateral to the main purpose during the pendency 
of the appeal; hence a motion to dismiss the action upon theground tha t  
the plaintiff's failure to proceed and make the defendant a party by pub- 
lication, before the appeal was determined, worked a discontinuance, 
was properly overruled. Penwimccn v. Daniel, 431. 

2. Effect of a n  appeal upon matter iucluded in the  action and not affected by 
the judgment appealed from, di.;cussed by i m m .  C. J. I h .  

3. A discontinuance results from the voluntary act of the plaintiff in not pro- 
ceeding regularly with the case by the issue of the succe~sive connecting 
processes. I b .  

4. Qucere-Whether a n  attachment prosecuted, on notice by publication of 
the seizure of the debtor's property, to final judgment, is a proceeding in 
rem or in personam under the present law. I b .  

5. Service of process by publication i n  attachment must be made in  strict 
compliance with the statutory requirements; but a. mere irregularity 
I11 the steps preliminary to publication will not affect the validity of a 
judgment obtained upon such service, while i t  issufflcient ground for a n  
application to set the judgment aside. 8pillma?~ v. Williams, 483. 

6. I n  attachment proceedings, the insufficiency of a n  affidavit does not ren- 
der the whoieproeeediug void: i t  makes the judgmentirregularonly, no  
liable to beimpeached collaterally. I b .  

ATTORNEY'S FLES, 308. 

1. A debt provable under the bankrupt act (if not a fiduciary debt) is extin- 
guished by the discharge in bankruptcy. Parker v. Grant, 338. 

2. A n  administrator cannot waive the fact of his intestate's discharge in 
bankruptcy, though he may elect to plead the statute of limitations. I b .  

BILL O F  LADING, stipulntions in, 31. 

BOND : 

Alteration of, does not vitiate, when, St). 

Of clerk as receiver, liability, 18. 

Made to the state, when void, 201. 

On appeal, and matters relating thereto, see appeal. 

BUTCHER'S KNIFE, included in meaning of statute against carrying concealed 
weapons, 545. 

CAUSE OF ACTIOK, 304; 
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CHARACTER O F  WEAPOS, 62-1. 

CHATTEL MORTGAGE, 99. 

CHILDREN, adoption of, 14%. 

CLAIW AND DELIVERY : 

Where claim and delivery is  brought toget possession of property for the 
purpose of sellingit, according to the t,erms of a contract, to  pay a n  in- 
debtedness, and all parties interested are before thecoart and the amount 
due ascertained. the plaimtiff upon recovering holds k s  a trustee, and a 
judgment, directing a n  adjustment of all the equities involved in  order 
tha t  the matte? may be determined, is the properone to be rendered; and 
if possession of the property cannot be had, then the judgment should be 
in the alternative. Austin v. Secrest, 214. 

CLAIM AGAISST THE ST LTE: 

1. The state (not the public treasurer) is theproper party defendant in an ac- 
tion wherein the plaintiff demands the return of bonds alleged to have 
been exchanged for other bonds in lW2, and the jurisdiction to hear such 
claim, i t  being one against the state, is exclusively lodged in the supreme 
court. Hartin v. Worth, $5. 

2. Thi; case differs from Rand's case, 65 N. C., 104, merely in the fact that  the 
bonds were taken up with a n  issue of state treasury notes instead of the 
issue of other bonds. Tb. 

CLERK OF THE SUPERIOR COURT: 

1. The office of probate judge is abolished and the duties thereof now devolve 
upon the clerk of the superior court, and in  such cases he has a speaial 
jurisdiction which is distinct and separate from his general duties as 
"clerk of the court." B~.ittccinv. ~ ~ d 1 ,  498. 

2. Where issues of fact are joined before the "clerk" in the exercise of his 
special jurisdictional powers as a djstinct tribunal, the issues must be 
transferred to the " superior court "-another jurisdiction-to be tried* 
and when tried must be remanded to the clerk; and so also, where a n  ap-  
peal is  taken i n  like cases from his decision upon a question of law, the 
judge decides i t  and remands the case. I h .  

3. But the exercise ofjudicial powers by the " clerk of the court" is the exer- 
cise of them by the " court :' through the clerk: and the  action of the 
clerk stands as that  of the court, if not excepted to and reversed or mod- 
ified on appeal, as allowed by the statute. I b .  

4. Special proceedings ordinarily are proceedings in  the " superior court," 
and where i n  such oases issuesof fact are raised, the  clerk transfers them 
to  the civil issue docket for trial by jury a t  t e rm;  or where issues of law 
are  raised and decided on appeal by the judge, a t  term or  in  vacation, the 
issues sofound are not remanded to the clerk-the whole proceeding be- 
ing in  one record and in  the same jurisdiction; but  the court, through 
the clerk, will proceed accordingly as the statute directs: Hence, in  & 

speoial proceeding for dower, as here, the issues found or decisions of law 
made, are not  remanded, but the court, through the  clerk, proceeds ac- 
cording to  law. I b .  
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CLERK'S BOND, liability of, when clerk appointed receiver, 48. 

COLOR OF TITLE, 38% (2). 

COMIVIERCIAL FERTILIZER TAX,  by whom paid, 389 (2). 

COMMISSIONS, whe:i allowed, 308, 339 (3). 

COMMON CARRIER,~iegligence of, 31. 

COMMUNICATION WITH PERSOX DEOEL4SED, 106,189,2211. 

CONCEALED WEAPONS : 

1. One is not guilty of a violation of the  statute prohibiting the carrying of 
concealed weapons, where i t  appears tha t  he had a pist.01 in his pocket 
for the purpose of delivering i t  to the owner who had sent him for it. 
The facts here show that  there was no criminal intent. &ale v .  Rrod-  
nax ,  5-18. 

2. The mischief provided against is  the practice of wearing weapons con- 
cealed about the person to be used upon emergency. Ib. 

3. The act of assembly making i t  indictable for, one to carry concealed 
about his person any " pistol, bowie knife, razor or other deadly weapon 
of like kind," embraces a butcher's knife. &ate v. Erwin, 545. 

4. The words "other deadly weapons of llke kind '' Imply s ln~ply  similarity 
in  the deadly character of weapons, such as can be conven~ently con- 
cealed about one's person to  be used as .a, weapon of offence and de- 
fence. Ib .  

CONFERHIOPSS : 

Of witness and party charged, distinction between, and when admiasi- 
bIe, 582 (8). 

COXSEQVENTIAL DAMAGES, 390. 

COXSTRUGTIOX O f  DEVISE, nob enteltalned. when, %!! 

1. A contract made by a11 officer of a corporation and ratified by the corpo- 
ration, becomes the contract. of t,he latter. Greenlecff v. Raz l~oad ,  33. 

2. Where a writing does not contain the entire contract between the parties, 
par01 evidence of a n  iudependent verbal agreement is admissible. The 
written contract, here, to pay for work on defenclant's railroad qflev the 
grade was lowered, has r?o bearing upon the issue as to box- milch the  
plaintiff' is entitled to recover for work done under a verbal contract 
before the grade was lowered. T e w y  v. Raiiroad. 986. 

3. The let,ter of a partner submitting propositions in reference to the sale of 
goods, in response to inquiries of the defendant, is admissible upon trial 
of an action to recover the price of the goods, as  hearing on the contract 
of sale. Brown v. Atkinson, 389. 
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4. Where a company in  Baltimore agrees with a merchant i11 Ncrth Carolina 
" to give him the right to sell" itscommercial fertilizer in  this state, t h e  
contract is to be interpreted a s  meaning the  privilege of selling, which 
privilege must be ecquired by payment of the license tax  by the com- 
pany. Ib. 

5. Par01 evidence is admissible to show t h e  custom or usage oi a place where 
a contract is entered into;  and this, upon the principle, that  i t  is  pre- 
aumed the parties did not  mean to express in writing the whole of t h e  
contract by which they intended to be bound, but  a contract with refer- 
ence to such usage. Ib. 

6. The plaint,iff sues a n  executor for compensation for services rendered his  
testator during the latter part of his  life, upon a n  alleged promise of the  
testator. The defendant sets up, by way of' counter-claim, a contract of 
lease between the  testator and the  plaintiff, under which the plaintiff 
entered upon the  land, and in  which i t  was agreed that  the latter should 
have the fsrm for five years upon his furnisbinga support to the testator 
and  his wife; and further alleges that  plaintiff has cut  down the timber 
on the  premises and sold the same for a considerable sum and appropri- 
ated i t  to his own use. The plaintiff, in his replication, denies the  
counter.claim and his liability as alleged; Held, error to refuse to sub- 
m i t  a n  issue to the jury (tendered by defendant), as  to whether, during 
the  life-time of the  testator, the plaintiff cut  and  appropriated the tim- 
ber, as  alleged, aud t h e  valueof t h e  same; an@ also the  facts involved 
to  the  alleged counter-claim. Wall v. Wdlinms, 477. 

7. Held furlhev, The separation of the trees from the land convefted them 
into personal property, hut  the title to themat  once vested in the  owner 
of the land. Ib. 

8. Where personal property 1s tortiously taken and sold, the owner may 
waive the tort, aflirm the sale, and recover upo~l  a count for money had 
and  received to  his use. Ib. 

CONTRACT TO CONVEY LAND: 

Contracts to convey land are not available iri law and cannot be admit- 
ted i n  evidence in an action for specific performance, until proved and 
registered. THE CODE, 2 i%S. White v. Holly, 67. 

CONTRACT : 

Of insurance agent, 69. 

Executory, 98. 

Of lease, 316. 

Illegality of, 449. 

With corporation, 461. 

CONTRIBUTORY NEGLIGENCE, 4?1 

COPY OF WILL to be recorded, l i d  (5). 



CORPORATIONS : 

1. The rule announced in Stanley v. Railroad, 89 N. C., 331,to theeffect t h a t  i n  
a suit against a railroad company i t  may designated by i t s  corporate 
name, affirmed. Ramsay v. Railroad, 418. 

2. A corporation was sued upon a note executed by its president, and the re- 
covery was resisted upon the grounu tha t  under its by-laws the  president 
had no  power to bind the company without the concurrence of three of 
i t 6  directors, (which was not given) and upon the trial a verdict was ren- 
dered establishing the  fact the company borrowed the money and usedit 
in  i ts  business and executed the note sued on;  Held, that  the defendant is  
concluded by the verdict. Kenner v. Mfg. Go., 421. 

3. Held furthe?, that  where the defendant company relies as  a defence upon 
the statute, which declares tha t  such contract shall be in  writing, a n d  
shall state whether the stockholders are individually liable for the con- 
tracts of the company (Bat. Rev., ch. 26, 8 23). the same must bepleaded in  
proper form, otherwise i t  will not be considered. I b .  

4. A verdict adverse to the defences set up leaves nothing to be done except 
to  render judgment fbr the plaintiff. This case does not  stand as upon 
demurrer or a motion i n  arrest of judgment. I b .  

5. Where a corporation sues i t  is necessary for i t  to prove its character and  
organization, if denied. But where one contracts with a corporation or  
claims title to land under it,  the presumption is that, as  to  such party, 
there 1s a corporate existence. Ryan v. Martilz, 464. 

6. A contract with a party, by name implylng a corporation, is to  he taken 
as evidence of the existence of thecorporation as to the partycontracting 
with it,  rather than a n  estoppel to disprove such fact. I b .  

7. A misnomer of a corporate body, when the  parties intended the  corpora- 
tion by its proper name,,is not material; and i t  is compet~ent to prove i t s  
name by proper evidence. I b .  

CORPORATIONS : 

Contmct of, 33 (2). 

Non-resident stock in,  not taxable here, 484. 

Power exercised under charter, 490. 

COSTS : 

1. Where a reference was made upon demand of one of several defendants 
i n  his answer, the  admission of the  allegations in the complaint by 
another of the defendants will not relieve the latter from paying his 
proportionate part of the costs of the reference. Wharton v. Uattis, 53. 

2. The court intimate tha t  the mode of apportionment of costs among per- 
sons all liable, is a matter of discretion in  the judge below. I b .  

COUNSEL, suggestion of, not regarded. Court conflned to record, 34 (4). 

COUNTER-CLAIM : 

1. A counter-claim includes any  defence (except a demurrer) which does not 
amount  to a plea in  bar. THE CODE, & 944. Burst v. Everett, 399. 

2. But, strictly, a counter-claim is a cross-action against the  plaintiff in 
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which the  defendant may have affirmative relief; but  i t  must, like a 
wmplaint ,  state the cause of action and demand the relief to  which the 
defendant alleges he is entitled; and i t  therefore falls under the  limita. 
tion to the  jurisdiction of a justice of the peace. I b .  

3. And if no  relief be prayed, i t  is not a cross action, but  may be either a 
set-off o r  recoupment :- 

A set-off, when the  defeuce is a distinct and independent cause of action 
arising i n  contract, and out of a transaction extrinsic to  the plaintiff's 
cause of  action; 

A recoupment, when the defence is matter growing out  of or connected wlth 
the  subject of the action, that  is, a defendant sued for a debt or damages 
may diminish the damages suffered by himself on account of the  
plaintiff's breach of the  same coQtract. I b .  

4. Therefore, wilere plaintiff sues for goods sold and  delivered or upon notes 
given therefor, the defendant may set up a counter-claim for damages 
sustained by the plaintiff 's failure to deliver goods of the quality con- 
tracted for, and recoup the damages he has suffered to  the  amount 
claimed in  plaintiff's complaint; and when several actions Are brought 
in a justice's court upon notes, as here, he has the right to set up such 
defence in  each, until the arnonnc of his damages is exhausted; and on  
appeal to the superior court where the actions xere  consolidated, he has 
the  right to  recoup tile whole amount of such damages. I b .  

See also page 477. 

CUSTOX, proof of, 389 (3). 

DAMAGES : 

Measure of, 199. 

Resulting from flre, 276. 

Recovered by personal representative, to whom payable, 308. 

Consequential, 490. 

DEADLY WEAPON, what is, 617. 

DECLARATIONS : 

Of persons not  witnesses, hearsay, 165. 

Of defendant in  ejectment, admissible, 175 (4). 

Of testator, when inadmissible, 286 (3), 311, 312. 

Of accused, 529 (Y). 

DEED : 

Constraction of trust, 228. 

Proof of contents of lost deed, 231. 

Attacked for fraud in grantor, 265. 

Effect of registration of, 286,312 (3). 



INDEX. 

Registration authorized on proof of hand-writing of one witness thereto, 
when maker and subscrlbing witnesses are dead, 382. 

DEMAND I N  AGENCY, 108. 

DEMURRER TO INDICTMEXT 52. 

DESCRIPTION of land in will, 266 (3). 

DISCONTINUANCE : 

9 discontinuance results from the voluntary act of the plaintiff i n  no t  
proceeding regularly with the case by the issue of the successive oonnect- 
ing processes. Penniman v. Daniel, 431. 

In amending justice's warrant, 532, 636. 
Granting new trial, 564, G X .  
I n  taxing costs, 5.3 (2). 
I n  opening and concluding, 214. 

DISHFNTING OPIJXIONS: 

Brittairi v. ~Kull, 498. Ashe, J. 
Clark v. ICaQrond, 506. Merrimon, J. 
State v. Huntlu, 617. Smith, G. J. 

DOCUMENTS, opposite counsel have right to  see, 599 (6). 

DOWER: 

1. A widow filed her petition for dower which was assigned her in  the land 
i n  controversx. I n  a subsequent proceeding forpartition the heirs at  law 
contended dhat she had forfeited her dower by a second marriage, &c., 
and upon an issuesubmitted the jury find that  dower bad been assigned; 
Held, that  the court will assume the proceeding in  dower to have been 
regularly conducted, and that  the heirs were parties to i t  and t,herefore 
estopped by the judgment therein. Wood v. Sugg, 93. 

2. A widow who elects to take under her husband's will, is  not entitled to 
dower. But so much of tlleland as does notexceed the quantity to which 
she would be entitled by right of dower, is exempt from her husband's 
debts, during her  life. THE CODE, & 2105. There is nothing ili the case 
entitling the  plaintiff to any equitable relief in respect to  her claim 
of dower. Shackleford v. Miller, 181. 

See also page 331. 

DRUMNER'S LICENSE : 

A drummer is not protected from the penalty denounced by statute against 
persons selling goods without license, unless he shall be in  the  actual pos- 
session of the license while doing business. Acts 1883, ch. 136, 226. (In 
this  case the license was mailed to defendant but  not received by him a t  
the t ime the  sale was made). Lewis v. Dugar, 16. 
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DYING DECLARATIOKS, 581 (1). 

EJECTLMENT-See Action to  recover land. 

EMBEZZLEMENT, whether a felony or misdemea'ior, 661. 

ENDORSEE, rights of, 7. 

EQUITY : 

Relief against judgment, 145. 

Equitable title, 159,160. 

Does not relieve against penalty for purpose of allowing action for damages, 
317 (2). 

Equitable right of ward to sue, 407. 

ESTOPPEL : 

By former judgment, 83 (3), 93,312. 

On marrled women andinfant, 1-19 (4). 

By deed, li3 (3), 204 (2). 

When it has effect of evidence, 464. 

EVIDEIYCE: 

1. The dec la ra t io :~~ and opinions of persons not witnesses are incompetent 
evidence upon the question of one's capacily to make a deed: Hence t h e  
question-have you ever heard any one say that  the grantor was wanting 
in capacity?-was properly ruled out. Barker v. Pipe, 165. 

2. But the opinion of a witness founded on actual observation and personal 
kno vledge of the state of the grantor's mind, is admissible. I b .  

3. Hearsay evidence and its incompetency to establish a fact, discussed by 
ASHE, J. I b .  

4. The recitals in  a sheriff's deed areprima facie evidence of the sale and exe- 
cution, and this rule is not varied by the fact that  the deed was made by 
the sheriff af ter  he had gone out  of office, (THE CODE, 2 1267) where t h e  
recitals correspond with his retum upon the execution, made while h e  
was in possession of the office. Curlee v. smith, 172. 

5. The return upon an execut'on isprima facze evidence of what i t  states, 
and, where the execution is proved to be lost, the entry on the minute  
docket of the execuhion and its retnrn is. admissib!e as secondary evi- 
dence to show tha t  a writ of venditioni ezponas issued to the sheriff, a n d  
was in his hands a t  the time of the sale. I b .  

6. The production of papers containing evidence relating to the merits of a n  
action will be ordered by the court; and when produced, they are oom- 
petent evidence for all legitimxte purposes. Austin v. Secrest, 214. 

7 The private act of 1873 to restore the records of Watauga county, which 
were destroyed by fire, is not a repeal but in  aid of the common 1Bw rulee 
for establishing lost deeds, and a party may elect to proceed under either 
mode. Cowles v. Hardin, 231. 
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8. Where a deed in  such case is proved to have been destroyed, the contents, 
probate a ~ ~ d  registration thereof may he established by secondary evi- 
dence, and the register of deeds is a competent witness to prove its 
destruction, contents, &c. I b .  

9. While improper evidence ought not to be allowed, yet, when i t  is, the  op- 
posing party may be permitted to rebut i t  b7 like evidence, and if i t  be 
seen thac no injustice results therefrom, a new trial will not be granted. 
Awlin v. King, 286. 

10. I n  a n  action to  convert a deed a b ~ o l u t e  upon its face into a mortgage, the  
declarations of t h e  grantor tha t  he owed the grantee money and wished 
to sell the land to  pay it,  made after the deed was executed, and while 
he was in possession of the locus in qub jointly with the grantee, are 
incompetent.. Cadsby v. Duel., 311. 

11. One cannot introduce evidence to  discredit his own witness, get if a wit- 
ness testify to facts which make against the party who called him, the  
party is not precluded from showing these facts to he otherwisc, not- 
withstanding such evidence has the effect of indirectly impeaching his 
own witness. Ib.  

1'2. The title of a grantor is  divested from the lime of the delivery of the 
deed which is subsequently registered. Ib. 

13. Heirs can only attack a deed of their ancestor for fraud or undue influence 
used i n  bringing about its execution; and in such case, only such decla- 
rations as tend to prove such fraud or undue influence, made'after the  
conveyance and with unchanged possession, are received. Or, such 
declarations may bC proved in  disraragemenr of the title inferred from 
possession and use. Ib.  

14. Where two parties are in  possession of land, the possession in law follows 
the  title. I b  

15. Declarations made in the absence cf the party to be prejudiced by them 
are not admissible as against such party. Ib .  

16. Proof by the sheriff that  he had a n  execution in his hands a t  t,he t ime of 
sale is competent when the execution is lost. Ryan  v.Jfcirtin, 464. 

17. An exception to e-vidence should state the testimony that  this court may 
see and determine its effect. State v. WiZlfJord, 529. 

18. What a defendant says is  always received against h im when pertinent t o  
the  issue, but not for h im unless i t  be a part of the res gestce; hence on  
trial of an indictment for forcible trespass, i t  was held no error to exclude 
the  declarations of defendant while on his way to the prosecutor's 
house. I b .  

19. On trial of an indictment for perjury, assigned in an alleged false oath 
taken in  a bastardy proceeding, in  which t,he defendant swore he never 
had sexual intercourse wifh the prosecutrix, the prosecutrix testified 
she never had such intercourse with any other man than the defendant; 
Held, that  the defendant for the purpose of discrediting her testimony 
had the  right to show by a witness that  he (witness) had often been 
criminally intimate with her for several months preceding the birth 
of the child. Ntale V. Jones, 629. 

EVIDENCE : 

I n  agency, 160, (5, 6). 

I n  ejectment, 173, (4), 382, 331, 436. 
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Of contract, 236. 

Parol, locating land, 2517 (S). 

Of custom, 389 (3). 

I n  libel, 444. 

Not admissible to show what legislature meant, 550. 

I n  murder-see homicide. 

Hemoval of fence. 632. 

EXCESSIVE FORCE, question for jury, 614. 

EXECUTIONS, return on, evidence, 17%. 

EXECUTORS AND ADMINISTRATORS : 

1. Where in a suit for a legacy, i t  is made to appear either by the complaint 
OP the admissions in  the answer, tha t  there is no necessity for retaining 
the fund by the executor (such as outstanding debts, a,sets not collected. 
&c.), the court may within two years after the qualification of the execu- 
tor, adjudge the payment of legacies. THE CODE $ 1512. Clements v; 
Rogers, 63. 

2. The objection of the defendant that  the action was brought within two 
years, and that  there was no,allegation in the con~plainl  why the court 
should adjudge a payment before the  lapse ofthe two years, is waived by 
his filing a n  answer to the merits and couaenting to have the case put  
upon the calendar for trial. The order dismissing the action is errone- 
ous. I b .  

3. Where a n  executor dies leaving unadministered assets in his hands, the 
administrator de bonis non of the testator must be made a p a r t y  to  a n  ac- 
tion against the representative of the deceased executor, ill which 
the  nextof k in  or legatees seek a settlement of the estate. H a r d y  v. 
  miles, 131. 

4. I f  such administrat,or refuse to join as plaintiff, he may be made a party 
defendant. I b .  

5. Sale of land by executor and his purchase of the same through a n  agent, 
is a nullity. Howell v. Tyle?, 207-8. 

6. A n  administrator who recovers damages of one for negligently causing 
the intestate's death, holds the fund solely for the use of those entitled 
under the statute of distributions, and free from the claim of creditors 
and legatees (THE CODE, $ 1500), subject, however, to commissions and 
reasonitble counsel fees. Baker v. Railroad, 308. 

7. The portion ofthe recovery due the widow in  this case, released to  the de- 
fendant, is chargeable with its share of such expenses, and the defendant 
gets no benefit under the assignment until the pro rata amount thereof is 
ascertained and paid. 

8. While a n  administrator may or may not  plead the statute in bar of the 
recovery o f a  debt due by his intestate, or retain a dsbt due himself, 
though barred, for in such case the obligation continues and the remedy 
only is suspended, yet he cannot waive the fact of the intestate's dis 
charge in bankruptcy, for in  that  case thedebtis extinguished. Parker v" 
Grant,  338. 
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9. A n  administrator cannot make a n  extra charge for personal attention to 
the affairs of the estate. Commissions areallowed for this service. I b .  

10. Administrator filed petition against heirs of iutestate to sell land for assets; 
issues were joined and the proceeding transferred to court in  term, a n d  
upon the trial the issues were found in favor of the administrator; the 
jndge gave the license to sell and also directed how the proceeds of the 
sale should be applied ; Held, 

(1) The court intimate that the judge had no power to order the sale. 

(2) The jurisdiction todirect the application of the proceeds is exclusively 
in the cierk. 

(3) The plaintiff in this case was not a party to the special proceeding for 
the order to sell, and is therefore not concluded or affected by the  
judgment therein rendered. Moorr! v. Ingram,  856. 

11. A judgment conslstingof several distinct and independent parts may be 
good as to one part and erroneous a s  to the others. I b .  

12. A ~udglnent  agalnst a n  admimstrator founded upon a debt of the intes- 
tate  contracted for the purchase of land, has no precedence over debts of 
the same class to be sat~sfied out of the assets rased  by the administrator 
under an order to sell the land. Ib .  

13. There is no  homestead right involved here; nor doer the vendor's lien ob- 
tain in this state. I b .  

14. I n  an actlon for a n  account and settlement, the death of the defendant 
belng suggested, h ~ s  executol comes ln  and IS made a party defendant 
and moves for leave to file an anslvel denylng that  he has assets: Held, 
t h a t  the questlon of assets does not arlse here, and the motion cannot be 
allowed. It plairit~ffohtams judgment, ltonly ascertains the debt u hlch 
must  share in the assets that  may w m e  Into theexecutor's hands, accord- 
ing to ~ t s  d~gnl ty ,  when the estate is settled. Grant v. Bell, 4US. 

EXECUTORS AND ADMIKISTRATORS : 

Pleading, i 8 .  

Suit aga~ns t .  for services rendered testator, 477. 

EXECUTORY CONTRACT, 99 (2). 

FALSE PRETENCE: 

Where the defendant obtained goods from the prosecutor by falfiely stating 
tha t  they were need d to bury a sister-in-law's child who had just died: 
Held, tha t  he is guilty of false pretense, and i t  matters not whelher the 
owner parted with his goods for the sake of gain or for a charitable pur- 
pose. &ale v. Maltheus, 6%. 

FEES OF COUKSEL, when allowed, 308. 

FELON10 US INTENT, 640. 

FELONY, what, by statute, 561. 
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FENCE, removal of, 632. 

FERTILIZER TAX. 389 (2). 

FORNICATIO.\ AND ADULTERY: 

In fornication and adultery, the law does not require direct proof of acts of 
criminal intercourse to warrant conviction; but  i t  is sufficient to show 
 acts and circumstances that  will satisfy the jury of the existence of 
such intercourse. Slate v. Elduson, 564. 

FRAUD AND FRAUDULENT C'ONVEYASCES: 

1. Where a deed to t h e  grantor's son is  impeached as a voluutary gif t  up011 
the grouud that  he did not retain property " fully sufiicientand available 
for the satisfaction of his then creditors," a s  required by Rev. Code, ch. 50, 
2 3; Neld ,  tha t  such conveyance is valid if not ~ n a d e  with a fraudulent 
intent and enough property is retained for all his creditors. qvorthu v. 
Bradu, 265. 

2. Heldfurther: But where such deed provides tha t  the grantee shall sup- 
port his invalid brothers (naming them) and comply with the condi- 
tions imposed, i t  is not voluntary within the meaning of t h e  above 
stalute, but  rests upon a valuable consideratioo. Ib .  

3. Held nlao: The operation of such deed does %lot depend upon the value of 
the grantor's reserved estate but  upon the intent with which it was made, 
shared in  b y  the gwntee. And upon the question of intent, evidence of 
his Iiabiiities and value of his  ulldispmed of property i s  competent to be 
considered by t.he jury. I b .  

4. Nor can gifts of visible estate be defeated. where the debtor has resources 
in  stocks or  other securities of value to  meet his liabilities. I b .  

5. The judge's charge is, in subst;tnce, responsive to the  instructions, that the 
retained wroperty must be "sufficient and  available " for debts. I b .  

See also page 312 (4) .  

FUNDS, under care of court during appeal, 372. 

GAMBLING, indictment for, 62b. 

GRANT, presumption of, 11, 531. 

GUARDIAK AND WARD : 

1. A receiver appointed to take charge of a ward's estate when the guardian 
is removed, is no1 invested with the powers of a guardian, but acts uuder 
the control of the court until another guardian is appointed. Y'enzple v. 
Williums. 82. 

2. A settlement rnade with such receiver, even IP had under direction of the 
cou~,t ,  is notconclusive agalnst the ward, hut only raises a presumption 
that  the aceount and settlement are correct; hence, in this case, the 
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paper writing intended a s  a " discharge and  release " to t h e  defendant 
administrator, not reported to or sanctioned by the court, can in  no  way 
affect the plaintiff '8 right to  a n  account. Such presumption may be d i e  
proved. I b .  

3. 'The plea of estoppel by former judgment, to be available, must  show that  
the claim in  sui t  has been determined i n  a former action between t h e  
same parties. I b. 

4. Jurisdiction cannot be acquired over in fan t  defendants except by service 
of process upon them. Yourhg v. Young, 359. 

5. The court has no authority to  appoint a guardian ad litern for infant 
defendants. This ~ n a t t e r  is  now regulated by a rule of court (89 N. C., 
612,) requiring such appo~ntment  to be based upoil a motion made i n  
writing, and then only after due inquiry as to the fitness of the person to  
be appointed; and such guardian most  file a n  answer in  every case. I b .  

6. A bond made payable to a guardian is in  equity the  property ~f the ward, 
and s u ~ t  may be brought upon i t  by the  ward when the same was turned 
over in the guardian-settlement, notwithstanding the legal title may 
have been transferred by the guardian's endorsement to anorher. Usru 
v. &it, 406. 

7. Although, as  to the endorsee in  such case, the three year statute may bar 
his right of action on the bond, yet tha t  lapse of time does not affect the  
right of action of the  ward (to whom the bond belonged from the moment 
of i ts  execution) which in lh i s  case accrued prior to August, 1868, and i s  
governed by the  statutes i n  force before tha t  date. I b .  

8. I n  such case the right of aation was not conferred by section 55 of the  
Code of Civil Procedure, but that  statute simply enlarged the ward's 
remedy lor enforcing s right of action already accrued a t  law as well a s  
i n  equity. I b .  

9. The law applicable to this  case did not require actual service of process 
upon infant defendants: i t  was sufficient, if served upon the guardian 
ad litem; and there is no  defect in  the proceedings resulting in  a sale of 
the land of the infants. Fr.y v. Currie, 436. 

HABEAS CORPUS, 660. 

HAND-WRITING, proof of, 226. 352 

HEARSAY EVIDENCE. 165.166. 

HiGHWAY. obstruction of, 666, 637. 

HOMESTEAD, 376 (4). 

HOMICIDE : 

1. Where the evidence showed t h a t  the  prisoner could have escaped the  
threatened violence of the deceased, but  slew him in the difliculty which 
ensued, and  the judge :charged the jury, t h a t  if the prisoner was so 
situated tha t  he could escape, but  preferred to  shoot rather than escape, 
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he would at least be guilty of rna~sla#ghter.~' Hsld us error, and the 
jum were warmntbd in returning a verdtot of manelsughfer, &ate v. 
K m e d y ,  672. 

2. The words "at  least " kc., were used in the sense of " ctleerly a case of 
manslaughter," and did not present the oaad &fl m e  of murder or 'man- 
slaughter-taken in counectiw with Other parts of the charge and the 
prisoner's plea of self-defence. I b .  

8. Where the deceased said repeatedly, "I  am bound tO die, I am @hot in 
the side and back. and am bleeding inlernally," and thea said he was 
shot by the prisoner, and died of the wounds in a few days @fterwards; 
.E&ld admissible as dying declaratioqs, notwithstanding thttt a phY- 
sician, between the time the declaratios was made and the death, 
used language to the deceased calculated to inspire the hope ~f recovery. 
State v. Mills, 581, 

4. Evidence showing that the rallroad track was near the place ~f homicide, 
and that  the "fast tram" pttssed soon after the shooting, was properly 
admitted in oonnectioo wtth the biroumstances attending the alleged 
homicide. I b .  

5. A declaration of the prisoner made a few hours before the homicide, to 
the effeat that he intended to have satisfaction before he slept that 
night," was pertinent to the laoue and admissible against the pris- 
oner. I b .  

6. What the prisoner said after the homicide is not admissible for him, 
because the declarat~on is I ot a part of the res geslce. 

7. The confession or declaration of awitness made before the trial of another 
for crime, may be proved to contradict his testimony on such trial; and 
this, even th-ugh the declaration was made under improper influences. 
What we~ght  Is to be gmen to the declaration is a questlon to be deter. 
mlned by the jury. Distmction between confessions previously made 
by the party charged and confessions of a witness not on trial, introduced 
to  discred~t the wltness, pomted out by ASHE, J., and the rules of 
evldence governing the admlssibillly of the same, d~scussed. Ib. 

8. Where such declarat~on offered to contrad~ct 1s directly mster~al  to the 
Issue, i t  1s not necessary to ask the preliminary question to call the wit- 
ness' attention to it. Thls 1s only necessary where the testlmoug relates 
to some collateral matter or some act showmg the wttness' partlallty or 
prejudice towards a party to the actlon. ID. 

9. The prac t ic~ of dlrectlng wltnesses for the prosecution to be taken to the 
office of the prisoner's counsel and there exarnlned by them as to what 
their testtmony w ~ l l  be on the trlal, w ~ t h  a vlew of aldlng In the prepara. 
tion of the defence, 1s disapproved, and. the power of the court to allow 
~ t ,  questioned. Slate v. Wzlltanz$, 599. 

10. The judge may perhaps allow the counsel to converse with such wltnesses 
In presence of some one ~epresentlng the lnterest of the prosecution. fi 

11. Where a wltness for the prosecutiou (here an  accompl~ce) was sent by 
permlsston of the con1 t and sollc~tor, a t  the request of the prisoner, to 
the office 01 vllsone1'9 counsel and was there ex:m11ned by them wlth a 
wew to preparing ills defence, et was I d d  to be competent on the tnaI o f  
the pnsoner to piove by one of the counsel the staterrierlts made by the 
wltness, for the purpose of Impeaching hls testtmony on the trlal-the 
> d u e  of sucll testimony under theattendlug c~rcumstnnces b e ~ n g a  ques- 
tlon fol the jury. Ih .  

44 
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12. The facts here dp not iaterfere with the operation of the rule of evidence 
which permits proof of declarations of a witness in conflict with his tes- 
timony a t  the trial, benring directly upon the question a t  issue, with a 
view of discrediting the wi~ness. I b .  

13..'~or can-the impeaching evidence be excluded on .the ground that the 
statements of the witness are in nature of privileged communications. 
I bid. 

14. Where counsel puts a paper i n  the bands of a witnessand asks .him 
whether i t  is in his hand-writing and then proceeds to lound a q,uestion 
on such paper, the opposing counael has a right to see it. I b .  

15. Where the contents of a paper, containing the examination of a witness 
upon n preliminary investigation of an alleged murder, are not set out 
in the case on appeal, and i t  appears that error was assigned in exclud- 
ing it, when offered as evidence to oontrndict the witness on the trial, as 
being in itself incompetent whatever might be its contents; Held, that 
the substance of the paper being made known when offered by counsel, 
satisfies the general rule which requires that the case must show what 
the re.jected evidence was, so that this court may pass upon the exception. 
State v. Pierce, 606. 

TTpon a trial for murder, the prisoner introduced the coroner and exhib 
ited a paper t,o him which he swore contained the examination of a wit- 
ness taken down by him, and also the preliminary examination reduced 
to writing by a justice,of the peace, for the purpose of contradicting the 
witness; Held, that the exclusion of this evidence was error. ID. 

17. The Enghsh rule In reference to the use of wrltten memoranda in reiresh- 
Ing memory of witnesses, touched upon, and also that requirjng testi- 
mony of deceased vitnesses to be reproduced in the very words, d~scussed 
by S~ILTH, O. J. 16. 

HUSBAND AND WIFE: 

Partition of laud acquired by marriage prior to act of 1348, and deed of hus- 
band, 203-4. 

Assault and battery, 614. 

ILLEGALITY O F  CONTRACT, 449. 

IMPEACHING WITNESS, 312 (2), 599. 

I N  FORMA PAUPERIS, 382, (6). 

INDICTMENT : 

I. An indictment framed under section 3678 of THE CODE, charging the 
defendant with embezzlement in "wilfully, knowingly and corruptly '' 
failing to pay over a h e  to the school fund, is sufficient. Such offence- 
is a misdemeanor, and therefore i t  was error in the court to arrest judg- 
ment upon the ground that the word "feloniously" was omitted. &ate 
v. Hill, 561. 

2. A statutory crime is not a felony unless so declared by the legislature. Ib .  
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3. Nor will an offence be made a felonyby the construction of any doubtful 
and ambiguous words in the statute creating it. Ib. 

1. The doctrine that  a crime is a felony where the punishment prescribed is 
confinernent. in t8.e penitentiarg, does not obtain in this state. Ifi. 

5. One is indictable for a violation of the  act prohibiting gambling ' & i n  any  
houqe mllerein spirituous iiyi10rs are retailed," whether such retailing 
be with or wi:liout license. TIIE: ..,ODE, $ lo$?. Nc(te v Nawkirrs, 6%. 

G. On trial of a n  indictment for removing a fence in violation of THE CODE, 
g iW, it'itppeared in evidence that  there was a controversy about the 
dividing li: e which sepamtesthe 1:tnd of the prosecutor from that  of the 
defendant-the former being in possession bnt  the latter claiming the 
right to th+  land;  Neld, that  evidence offered to shorn t i ~ a t  the fence 
TI-as on laud belonging to thc defer~dant m a s  properly ruled out. ~St'ilrrte v. 
X c w s h ,  632. 

7 .  I n  such case it i;: only necessary for the state to show the actz,rcl posses- 
sion of the  prosccntor; and i t  is no clcfence for the defendant to locate 
the dividing line and show ttit,le in himself. This right niust be asserted 
i n  a civil  action. Ifi .  

8. An indictment under TZIE ' ODE, 5 K!I;S, fin' injury to live-stock, ill vliich 
t,he animal alleved to have been injured is described as a " ce'rtain cat- 
tle beast," is sufficiently definite. Stale v. Credle, 6iU. 

9. On trial of sue!] indictrnent, the contents of a notice posted by prosecutor 
forbidding all persons t,radillg fbr or buying his cattle, may be proved by 
parol, vi thout  showing the loss or destruction of the paper. I D .  

10. The fact tha t  a crinlinal ofknce mas committed openly and without 
secrecy goes to the jury to beconsidered by them upon the question of the 
existence of a felonious intent. I t  does uot necessarily disprove it. 16. 

11. The charge of the court in  this case approved. ID. 

12. \\-here + statute mulies the con~rnissiol~ of an act"  nlllaWfUl,"i~nd specifies 
no mode of proceeding, the riolation of its nrovisions is a misdemeanor 
punishable by indictment a t  common law. State v. Parker,  6.50. 

13. On overruling a demurrer to a n  indictment the court shonld require the  
defendant to plead, and then proceed with tile trial to verdict and judg- 
ment. Siate v. Polk, 632. 

14. Where a bill is ignored, a n e w  bill charging the defendant with the same 
offence may be sent to the same grand jury. State r. Harria, 658. 

18. A defendant charged with burglary, with intent to murder,consented to  
a mistrial, and pleaded " guilty of larcenx," and mas sentenced to  im. 
prisonment in  the penitentiary; Held, tha t  his confession of beiug guilty 
of a crime not  charged in  the indictment warranted no judgment against 
him. State v. Queen, 659. 

16. ~ u t  as  tile original bill is pending against him, he is  not  entitled to Pe 
discharged: a writ of habeas corpus will issue in  order tha t  h e  may be 
taken from prison and held to ansmer the charge in the court below. Ib .  

I N F A N r s ,  when estopped by judgment, 149 (4). 

INJUNCTION AND RECEIVER, 221 (3). 

INJURY TO LIVE STOCK, 640. 
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INSAWITP, evidence of, 185. 

INSURAXCE : 

1, A contract between a life insurance company and its [rgent stipulated tha t  
the agent should receive as compensation 25 per cent. commissions on 
the flrst year payments, and 5 per cent on renewals. The oompany went 
out of business and assigned the policies (secured through the efforts of 
theagent) to another company, which assumed the rlsha; Held, tha t  
the agency ceased, and that the contract does not confer a permanent 
right upon the agent to collect renewal8 and retain the 5 per cent. com- 
missions. Ins. Co. v. Williams, 69. 

2. But  here an agency is associated with an  interest. i t  cannot be re- 
voked by the principal to Lhe detriment of the agent. What such a n  
agency is, stated by SXITH, C .  J. 16. 

INTENT, criminal, 513. 

1. A verdid allowing "interest to date " in E case where the proof is tha t  
the principal sum was due in April. 1878, is sufficiently definite as to 
the time for which the computation is to be made. Greenleaf v. RaiE 
road, 38. 

2. Interest is recovera.ble as  an  incident to  the  debt, even though a mort- 
gage deed contains a provision that the property shall be liable for " no 
more than 85,000." Staford v. Jones, 189. 

3. How computed in certain canes, 240. 

IRREGULAR JUDGMEMT, 06 (2)) 

ISSUES, -177. 

JUDGE'S CHARGE : 
1. The rule, that an omission of a judge to charge the jury up011 a particu- 

ular point is not error unless asked to do so, is still the law, notwith- 
standing the provision of THE CODE, 8412 (3) which is in effect that the 
error alleged need not be put in writing, and may be takeu advantage of 
a t  any time, even in this court. Terrv v. Railroad, 2 6 .  

2. Where a jury decide 0orrectlY a question of law improperly left to them, 
tbeve~dict  cures the erl or of the court. The legal question of negligence 
was properly declded by the jury In this case. Ib. 

3 An omission to give a charge to which a party would have been entitled 
is not error, unless the same was requested on the trial and refused. 
THE CODE, $412, construed. Fry v. Cicrrie, 436. 

4. While exceptions to a judge's c h r g e  may be taken a t  any time and need 
not be in writing (1'11X CODE, $412-3). yet the party complsining must. 
make his exceptions and point Out the alleged error. State v. Etiaso?a, 564. 

5. This court will not look into the testinlolly to see if the jury found a de- 
fendant gnilty without sufficient evidence. This is matter addressed to 
the discretion of the court below on motion for new trial. rfi. 



JUDGE'S CHARGE : 

Upon effect of voluntary deed, 265 (6). 

On negligence, Zi6 (4). 

I n  libel suit, 444. 

I n  murder-see homicide. 

JUDGE GOING OUT O F  OFFICE, new- trial, 4,329. 

JUDGE MAY AMEND WARRANT, 532,636. 

JUDGMENT : 

1. A judgment by default for want of an answer, where no complaint is 
filed against a new party, is irregular and may be set aside a t  any 
time. Vass v. Building -4ssociatton, 55. 

2. A court of equitable jurisdiction, in proceedings to review judgments a t  
law or final decrees in equity, does not proceed upon the ground that 
they are erroneous, either in fact or in law, hut simply where they are 
unconscientions and their enforcement would be a fraud. Grantham V. 
Zennedy, 148. 

3. A judgment: obtained by fraud is not, strictly speaking, the judgment Of 
the court. I B .  

4. Reasonable diligence and good faith are required in applications for relief 
in such proceedings, and i t  will not be granted if material matters were 
omitted from the former case, which were known or might by reason- 
able diligence have been known a t  the time of the trial. Ib. 

5 .  Married women and infants are estopped by judgn~ents, in actions to 
which they are proper parties, in the same manner as persons sui 

~ U T Z S .  a. 
6. Where a record is informal and embodied in the minutes of the court, hut 

from the minutes a formal record can be drawn, it is sufficient for the 
purposes of estoppel. I B .  

7. Where, in 1865, land was divided under regular proceedings for that pur- 
pose, to which the plaintiffs and defendant in this actibn were parties, 
and each was put into possession of the share allotted to him, and i t  was 
afterwards attempted to set aside such proceedings on the ground tha t  
the present defendant was not a tenant in common when the proceed- 
ings were had; It was held, that as no fraud was alleged in the partition 
proceedings, and as the facts now alleged should have been 1.hen known, 
the plaintiffs are estopped, and equity will not aid them, a l t h o u ~ h  some 
of the present plaintiffs, a t  the time of such partition, were infants, and 
some were femes covert. Ib. 

8. A nonsuit cannot he entered after judgment. iMauneg v. Long, 170. 

g. While judgments should be signed and entered in term time, yet where 
parties consent that the same may be signed by the judge after the term 
has expired, and entered a s  of the term, it is not irregular. The trans- 
actions in reference to the sale of land in this case were fair and just. 
Nhackelford v. Niller, 181. 
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10. A judgment in a former action, to operate an estoppel, must be between 
thesame parties and directly rest upon the precise issues and matters in 
difference in  the second action. WiZiams v. Clouse, 322. See also %pie 
v. Willianzs, 82, and Wood v. Sugg, 93. 

11. A rule which declares tha,t a judgment is conclusive of everything that 
might have been litigated in the action must be interpreted as applying 
only to the particularissueor matter actually determined therein. Ib. 

12. A judgment consisting of several independent parts may be good as to 
one part anderroneous as to the others. Moore v. Ingram, 376. 

13. Judgment against administrator founded on debt of intestate contracted 
for purchase of land, is not alien on proceeds of sale of such land. Ib. 

14. No judgment can be rendered against a personal representative where he 
is not a party of record, as such. Usrp/ v. &it, 406 (2). 

JUDGMENT : 

Estopped by, 83 (3),93. 
Inclaim and delivery, 215 (3). 
Examination of record of, 272. 
When action on, barred, 304. 
Must be entered upon verdict adverse to defence set up,422 13). 
When irregular in attachment proceedings, 483. 

JUDGMENT QUANDO, when action on, barred, 304. 

JUDICIAL XOTICE of degree cannot be taken without proper pleading, 78 (2). 

JURISDICTION : 

1. If  the county designated in the summons be not the proper county to  t ry  
an action, still the trial may proceed unless the  defendant, before the time 
of answering expires, demand in writing that the case be removed to the 
proper county. THE CODE, $ 195. This statute applies to actions for 
the recovery of real estate,as well as  to personal actions. Lafoon v. 
&'heap.in, 370. 

2. Where;the sum demanded in good faith exceeds two hundred dollars, the 
superior court has jurisdiction. Usry v. fWt, 406. ' 

3. An action for a breach of a contract entered into between a United States 
marshal and his deputy, by which the former agreed to pay the latter a 
certain proportion of fees received, is cognizable in the state couct, and 
i t  was error in the judge to remove the same to the federal court for trial. 
The action is to enforce an  alleged individual obligation, and does not 
come within the scope of the statutes in reference to removal of cause& 
Betzer v. Douglass, 426. 

4. The inferior and superior courts have concurrent jurisdiction of all of- 
fences whereof jurisdiction is given totheinferior court. THE CODE & 1241. 
State v. Speller, 526. 

5. These courts have jurisdiction of an indictment containing two counts- 
flrst, charging an assault with a deadly weapon, and secondly, an assault 
and battery; and a flnding by the jury of "not guilty" on the flrst, but 
"guilty" on the second count, will not oust the jurisdiction--approyiw 
fitate v. Rap, 89 N. C., 587, and the case therein cited. Ib .  
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6. Where courts have concurrent jurisdiction, that  court possesses the case 
in which jurisdiction first attaches, as here, by the finding of the indict- 
ment. The fact that defencfant was bound over to one of said courts and 
the return of thewarrant made, does not necessarily give jurisdiction to  
stloh court. mate v. Willijord, 429. 

JURISDICTION : 

I n  claim against the state, 45. 
I n  construing wills, 282. 
Over infants, 359. 
Over application of proceeds of sale, 376. 
Of justices of the peace, 441. 
In  special proceedings, 498. 
In  assault and battery, 617,624. 

JURY : 

1. A tenant by the courtesy initiate is a freeholder in the sense of that term 
as applicable to  the qualification of jurors. State v. Mills, 581. 

2. The name of J. L. B. summoned as a juror, was entered on the scroll as 
"J. S. B;" Held, to be immaterial, since the use of a middle letter forms 
no part of the name. Ib. 

3. A juror upon voire dire stated that he had said i t  would injureanyattorney 
politically with certain persons to appear for the prisoner, and the pris- 
oner's counsel asked him to name them; Held, that the court properly 
ruled, that to know the names of those perqons was not material to the 
juror's indiffereucy. B. 

JUSTIFICATION OF SURETY TO APPEAL. See APPEALS. 

JUSTICE'S WARRANT, may be amended in superior court, 532,536. 

LANDLORD AND TENANT : 

1. i lease of land made by a tenant for life terminates a t  his death, but by 
statute the lease is continued to theend of the current lease-year that the 
tenant may gather his crop. King v. Foscue, 116. 

2. But, in such case, the remainderman is entitled to  a part of the rent pro, 
portionate to the part of the year elapsing after the termination of the 
life estate to the surrende_ring of possession to the remainaerman. THE 
CODE, $1749. 

3. The statute embraces a lease for a single year, though i t  provides i n  terms 
" for any lease for years." I b .  

4. The legislature has power to regulate the method of transfer of property 
from one to another and hence the act above mentionediscoustitutional. 
Ibid. 

5. Where an  agency is denied or repudiated, no demand upon the agent is 
necessary before suit brought. I b .  

8. A lease provided that in case thelessee quit the premises during the term, 
or fail to pay the rent reserved, the improvements put on the premises 
by the lessee should become the absolute property ofthe lessor; and also, 
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that  a t  the expiration of the term the lessee should have the right to  re- 
move all the improvements put up by him upon complying with all t he  
terms of the lease. The lessee failed to pay rent, and the lessor entered 
and took possession of the improvements; Weld ,  in an action by the les- 
see for a violation of the provision allowing the removal of the improve- 
ments, that he could not recover. A party exercising a legal right un- 
der a contract cannot be subjected to an action for damages for asserting 
it. Stamps v. Cooley, 316. 

7. Equity never relieves against a penalty for the purpose of allowing an ac- 
tion for damages: so, in this case, if the forfeiture of the improvements 
be a penalty, equity will only relieve to the extent of allowing the lessee 
to remove them. I b .  

8. In ejectment, the summons issued against the defendant, who was a les- 
see and the only person in possession of the land; Held, after judgment 
for plaintiff and ejection of defendant, a party alleging himself to be the 
landlordof the defendant cannot, by motion, be let in andalloweda writ 
of restitution. Such party can assert his right to the possession by bring- 
ing a new suit against the plaintiff. Edwards v. Phillips, 355. 

LAPPAGE. i35. 

LEASE OF LAND, and possession, 116,316. 

LEGACIES, payment of, 63. 

LEGISLATIVE POWER: 

Over marriage relations, 293. 

Over taxes, and collection of same, 125,116 (4). 

LIBEL : 

Upon trial of an action for libel, i t  appeared that the libelous matter was 
contained in a newspaper and was, in substance, that  the plaintiff, a jus- 
tice of the peace, issued a warrant for the arrest of one D., charging him 
with an assault with inteht to commit rape, and "after his style of d i s  
pensing justice converts the case into an  assault and battery, and dis- 
charges the offender upon payment of costs, which was $30," and that the 
plaintiff's purpose was to secure his fees; otherwise the offender would 
have been bound over to court; and the defendant pleads justification: 
Held, 

(1) Evidence that plaintiff retainedmoneys i n  other casesdisposed of by h im 
(which belonged to the school fund) in the exercise of his judicial func- 
tions, is admissible to show his habitual abuse of authority for private 
gain, upon plea of justification of charge imputed to plaintiff. 

(2) The charge of the court that plaintiff had no jurisdiction to try suchcase, 
other than to bind over after a preliminary examination into the facts, 
was not erroneous. Davis v. &on, 444. 

LICENSE : 

Of drummer must be in his actual possession, 16, 

Tax by town, 654. 
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LIQUOR SELLING, 550,626. 

LIVE STOCK, injury to, 640. 

LOST RECORDS, proof to establish, 231, 331, 465 (6). 

MARRIAGE : 

1. Marriages between persons nearer of kin than first cousins (here an uncle 
and niece) followed by cohabitation and birth of issue shall not be declared 
void in  any proceeding after the death of either of the parties thereto. 
The power of the court t o  declare such marriage void, is confined to cases 
where the parties are living; for a decree of nullity affects their personal 
status or condition. Baily v. @anfill, 293. 

2. I t  is competent for the legislature to impose, and therefore to remove con- 
ditions in respect tothe marriage relation, the subject being one of legis- 
lative regulation. Acts of assembly reviewed by S X I T I ~  C. J., and their 
retrospective operation uiscussed and upheld. I b .  

MARRIAGE LICENSE : 

1. A register of deeds is not permitted to issue a marriage license, where one 
of the parties is under eighteen years of age, until the written consent i n  
writing of the person under whose charge he or she is, shall be delivered 
to the register. The written consent isacondition precedent to its issue. 
Coly v. Lewb,  21. 

2. Therefore where the register delivered a license complete in form to  one 
with instructions not togive i t  to the parties until the mother's consent 
in writin; was glven (which was necessary here), and i t  was never pre- 
sented to the =other or her consent obtained, but the marriage ceremony 
was performed under i t ;  Held, that the register is liable to the penalty of 
$200 prescribed by section 1814 of THE CODE. I b .  

MARRIED WOMEN : 

When estopped by judgment. 249 (4). 
Deed of trust for benefit of-upon death, heirs take, trustee not neces- 

sary, 159. 

MIDDLE NAME, not material, 581 (2). 

MISDEMEANOR, what by statute, 561. 

MISNOMER OF CORPORATION, 464. 

MORTGAGE : 

1. A chattel mortgage conveying a bale of good middling Cotton which the 
mortgagor "may make during this year" passes no title: first, because it 
fails to designate the place where the same is to be produced; and s e e  
ondly, because i t  does not identify the property so that i t  could be sepa, 
rated from other property of like kind raisedby the mortgagor. Atktmscna 
v. Graves, 89. 
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2. Such instrument is in effect an  executory contract, giving to the mortga- 
gee only a chose in action, or right to sue for the value of the cotton, if 
not delivered. I b .  

3 .  Where a morgage is made to indemnify one against loss by reason of be- 
coming surety upon anoleexecuted to nego~iate a loan to carry on busi- 
ness, and the mortgagor makes default; Held, that while a provision in  
the deed rendering the property liable for "no more than $5,000" is a lim- 
itation upon any increase of the debt, yet interest is recoverable as a n  
incidenta to the debt. #Laford v. Jones, 189. 

4. Where a deed of trust, made to secure a series of notes due a t  different 
times, provides that in default of payment of the same or any part thereof 
a t  maturity, then the whole shall become due and payable; Held, the 
only effect of the provision is to allow foreclosure upon a default, the pro- 
ceeds to be applied to all the notes a t  once, and not to start the running 
of the statute of limitations, against the notes not due, from the time of 
such default. Capehart v. Dettrick,344. 

5. The limitations prescribed for personal actions do not apply to the remedy 
afforded in a court of equity by a foreclosure; hence where a debt, which 
is barred by the statute, is secured by a mortgage or any collateral secu- 
rity which is not barred, the mortgagee may enforce the remedy by fore- 
closure proceedings, or his lien upon the collaterals. Ib.  

6. The statute of limitations defeats the remedy but does not discharge the 
debt. I b .  

7. In  this state a mortgage is not considered as merely subsidiary to the debt 
but is a direct appropriation of property t o  its payment, and may he en- 
forced by a direct proceeding to subject the property in satisfaction 
thereof, without, reference to the personalremedy which is given by the 
note. I b .  

MOTION, 335. 

"MUD CUTn-See Salisbury v. Railroad, 490. 

MURDER,. See HOMZCIDE. 

NAVIGABLE STREAMS, 637, 638. 

NEGLIGENCE : 

1. The rule announced in Phifer v. Railroad, 89 N. C., 311, that a stipulation 
in a bill of lading, given by one of an associated through-line of common 
carriers to transport goods beyond its own line, to the effect that  if dam- 
age to same be sustained by the shipper, that thecompany alone in whose 
custody the goods were a t  the time of the loss shall be answerable,is 
affirmed. Weinberg v. Railroad, 31. 

2. The decision in Roberte v. Railroad, 88 N. C., 560, to the effect that the 
measure of plaint,iff's damages in an  action against a railroad for killing 
a cow, is the difference between the value of theanimal, living,and of its 
dead body as beef. is approved. Boing v. Raikoad, 199. 

3. A new trial is awarded upon the issue as to damages, but the findings 
upon the other issues will remain undisturbed. I b .  
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4. Where plaintiff shows damage for defendant's act, which act with the 
exertion of proper care does not ordinarily produce damage, he makes 
oat aprima facie case of negiigence; and proof of care on the par1 of the 
defendant, or of some extraordinary accident which renders care useless, 
is required to rebut the  presumption. Xoore v. Parker, 8 5 .  

5. In s n  action for damages, jn which the defendant tenant of plaintiff is 
charged with negligence in burning the plaintiff's house, the fire being 
communicated by a stove-pipe passing through the weather-boarding: 
Held, that the plaintiff's knowledge that  the pipe was thus placed in the 
building, does not relieve the defendant fkom showing proper care in the 
use of the stove on the particular occasion. 1 b. 

6. The court intimate that running the pipe through the wall without separa- 
ting it from the wood by some non-combustible substance, is itself an  act 
of negligence. I b. 

7. The defendant'sinstructions in reference to ordinary care were given in  
substance, though not in the very words of the prayer: and the question 
of law erroneously ~ubmitted to the jury being correctly decided, the ver- 
dict cures the error. I b .  

8. A servant cannot recover damages of theemployer for an injury resulting 
from the alleged negligence of the latter, when the servant's want of Or-  

dinary care contributes to the injury, or where by the exercise Of 
such care he might have avoided the injury. The facts of this case show 
that the brakeman, the plaintiff's intestate, was guilty of contributory 
negligence in attempting to board the train while in motion. Chambers 
v. Railroad, 471. 

NEGLIGENCE : 

Legal question or, properly decided by jury, cures error of court in submit- 
i t  to them, 236 (3 ). 

Damages recovered by administrator, to whom payable, 308. 

Consequential damages, 490. 

NEGOTIABLE INSTRUMENTS : 

1. Plaintiff delivered to an  attorney for collection a bond endorsed in blank 
by the payee, and the attorney transferred i t  to the defendant who paid 
full vitlue and without notice of such professional relation ; Held, that 
plaintiff cannot recover upon the bond as against the defendant. Brad- 
ford v. W5lliams, 7. 

2. Wherea bond was placed in the hands ofa co-obligor for delivery, without 
condition or instructions, and he snbsequently erased the name of one Of 
the signers before delivering i t  to the obligee and without his knowledge 
or consent; Held, that the bond is not vitiated. Railroad v. Kitchin, 39. 

3. I n  such case the co-obligor acts as the trusted agent of his associate obli- 
gors, and his abuse of the trust in alterilig the bond does notrelieve them 
horn liability upon the same. I b .  

4. Where one of two persons must suffer loss by the fraud of a third person, 
he who first reposes the confidence must bear the loss. Ib. 

5. A note valid in its origin is not affected by the illegality which vitiates 
a contract made in reference to it. Wilcozon v. Logan, 449. 
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6. The assignee of a note not made payable to order or bearer, but to thepayee 
alone, can maintain an action upon i t ;  and so can the owner when there 
is no written assignment. I b .  

7. The taking up the note of another by a stranger toit  may be as a purchase 
or as :I payment, and whether i t  is the one or theothermust dependupon 
the facts of the transaction as given in evidence. I b .  

NEW ACTION. 355. 

NEW PROMISE : 

Must be nzcooditional to remove bar of statute and revive contract, 33. 

NEW TRIAL: 

A new trial will not be granted where i t  appears that the papers constituting 
the record of a case in the court below were carried off by the judge and 
mislaid, and the judge has gone out of oflice. The appellant should first 
make an effort to have the papers returned to the court below, for until 
the filing of a transcript of the record here, the application for a new trial 
cannot be entertained. (This case does not fall within the provisions of 
section 550 of THE CODE, or the rule laid down in the cases here cited). 
Nichols v. Dunning, 4. 

NEW TRIAL: 

Upon issue as to damages, 199 (2). 
Where judge goes out of office, 329. 
When granted ny supreme court, 570. 

NON-RESIDENT : 

Shares of stock not taxable, 4.54. 

NONSUIT : 

Cannot be entered after judgment, 170. 

NOTICE : 

Of decree cannot be taken judicially, but must be pleaded, 78 (2). 
Evidence of contract. 640. 

OBLIGOR AND OBLIGEE, 39. 

OBSTRUCTING ROAD, 566,637. 

OFFICIAL BOND : 

The sureties on a clerk's official bond, executed before THE CODE went into 
effect, are not liable for a delault of their principal i n  the management of 
a fund which came into his hands as receiver where the order of appoint- 
ment  does not name him as clerk. But such bond. under THE CODE, $72, 
1585, protects interests cohfided to clerks When appointed reoeivera. JSme 
vt Bunting, 48. 



OFENINO AND CONCLUBION, 214. 

ORDINARY CARE, 276 (4). 

PARENT AND CHI1 AD, 142 (4). 

PAROL EVIDENCE: 

To locate land, 256 (31, 

Of custom, 380 (3). 

Of notice, 640. 

1. One who is  interehited in  the result of a suit and employ8 counsel to attend 
to  it,  is not  thereby made a party of record; nor does a published notice 
requiring him to plead have that  effect. Such oneis not judicially known 
i n  the case, and therefore not exposed to judgment. Davis v. Riggins, 8 2 .  
See also page 376 (3). 

2. When the plaintiff transfers his interest i n  the subject matter of contro- 
versy, the cause may still proceed i n  his name, or the assignee may be 
allowed to  be substituted in  his place. THE CODE, 2 188. I b .  

3. And if such plaintiff sues in forma pauperis and the fact of his assignment 
is properly brought to the notice of the court, the  action will be dis- 
nmsed, unless security be given for its prosecution. I b .  

PARTIES : 

When the state is  necessary, 45. 

I n  suit againat administrator, 131. 

Defect of, must  be pleaded 406, (4). 

Interest of, sufficient to  bring suit, 490, 

PARTITIOX : 

1. Co-tenants in  reversion or  remainder have no  right. to enforce a compul- 
sory partition of land. The petitioner must  show thet  he has a n  estate 
in possession whereby he may enjoy the  present rents. Wood v. &gg, 93, 
and Osborn v. iMull, 203. 

2. The feme plaintiff and her husband made a verbal agreement with the 
,feme defendant and her husband to divide the land acquired through the 
femea couer2, and the same was accordingly done and mutual  deeds ese- 
cuted conveying the share allotted to eazh, but  without the  privy exami- 
nation of the wives. The marriages took place prior to the act of 1848 
(THE CODE $1840) and there were children bornalive; Held,  
(1) The husbands are tenants by the courtesy initiate, and have the right 

to convey their interest without the signature and privy examination 
of their wives. 

(2) I t  was competent to make the division in  such case, and i t  must stand 
a t  least until one of the husbands shall die, and each is estopped by hjs  
deed to deny the title of the other in the part so conveyed. Osborne v. 
iMu 1 ,  203. 
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3. Partition can be made only by tenants in  common who are  seize0 of the  
freehold, and not  by those in remainder or reversion Wood v.Nugg, ante, 
9.3. Ib .  

PARTITION OF LAND, by will, 256. 

1. Partnership effects must be appropriated to partnership debts, to the ex- 
clusion of claims of a creditor upon a member of the firni. And the rule 
is the same, where t,hey arc assigned by mortgage to one who has knowl- 
edge of their cl~aracter and is a cxditor  both of the firm and  of a n  i c e -  
vidual partner. SLrc~uss v. Frederick, 121. 

2. I n  such case t,he law makes the  appropriation, and the creditor cannot 
elect, even with the concurrence of surviving partner, a s  in this case, 
to make a differentdi. position of the effects to the pre,judice of the estate 
of the  deceased partner. I B .  

!7. Letter of partner, evidence, 389. 

PENALTY : 

Drummers selling r i t h o u t  license, 16. 
Register of deeds issuing marriage license contrary to law, 21. 

PERJURY, evidence in. 829. 

PERSONAL PROPERTY, tortiously taken, 477 ('2). 

PETITION TO REHEAR, 76,103. 

PLAINTIFF'S transfer of interest pending snit, 382, (2). 

PLEADING : 

1. Where a complaint was filed against the defendant, and in t h e  progress of 
the action another party defendant is brought in, the complaint must, be 
amended or another complaint filed as to  him, nnless he waive his right 
to the same by answering t,he original complaint. Vassv. Building Asso- 
ciation, 55. 

2. A complaint which alleges that  a certain matter was within thc personal 
knowledge of the  defendant, is not met by a n  answer " tha t  defendant 
has no knowledge or information sufficient to form a belief" in  refer- 
ence to it. The ruling of the court below tha t  the  answer admits the  
plaintiff's cause of action and offers no  sufficient defence, is  approved. 
Gas Machine Co. v. Mfg. Go., 74. 

3. During the pendency of a special proceeding against a n  executor for a n  
account, i t  appeared tha t  the will of the testator "was revoked and an' 
nulled" by a decree of the probate court in  another proceeding; Held, 
that  the  defendant executor must amend his answer by setting up such 
decree. The granting of the  defendant's motion to dismiss for want  of 
jurisdiction was erroneous. Daniel v. Bellam2/, 78. 
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1. The court in such case cannot take judicial notice of a decree rendered by 
i t  in  a separate and independent action, but the party seekin, advan- 
tage thereunder must  plead i t  in a proper manner. Ib .  

5 .  No variance between allegation and  proof is material unless i t  actually 
mislead the adverse part,y; Nence  where plaintiff sues upon a bond 
m~hich by virtue of previous transactions was in  the hands of one of the( 
delendants, alleging the amount  thereof to be '"ij50 or thereabouts, 
dated January Sth, 1860; and the bond introduced i n  evidence by 
the defendant was for $519, dated January Xth, 13GO; H e l d ,  no ,variance. 
U s ~ y  v. Suit, 406. 

6. An objection for defect of parties mus t  be raised by propergleading. THE 
CODE, 242. I b .  

PLEADING : 

I n  suit for legacy,G3 ( 2 ) .  

I n  agency, 108. 

Contract of corporation must be set up, 12i. 

POLLING JGRY, 651. 

POWER: 

Coupled with a n  interest, 70 ('2). 

To amend justice's warrant, 532, 336. 

PRACPICE : 

1 Rule 6, (89 N. C., 609) regulating the  practice:in thelsuperior courts, com- 
mits the order of argument-and this elnbrdces the matter of introducing 
evidence-to the discretion of the presiding judge, whose decision is not  
reviewable on appeal. Austin v. Secrest, 214. 

2. I n  criminal cases, 599. 

PRELIMINARY EXASIINATION, 606. 

PRESUXPTION O F  GRANT, 11,331. 

PRINCIPAL AND AGENT. See AGENCY. 

PRIVY EX.4MINATION, 203. 

PROBATE COURT : 

Practice in, 78. 

Abolished, 498. 

PROBATE OF DEED, 382. 
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PUBLICATION : 

I n  attachment, 431. 

Eervice of prwess by, 4%. 

PUNISHMENT, not test olfelony, 531, 

WRCHASER, aEeotsd with eauity, when, LBO (a), 

QUANDO JUDGMENT: 

Not a new cause of action-statute of limitation in reference thereto, 340. 

QUANTITY OF LAND : 

When an important element in locating, 256 (4). 

RAILROADS : 

1. A railrogd company, in the repair of its road-bed a t  a point several miles 
above the plaintiff's mill, caused large quantities of mud to be washed 
down into a creek, by the process of sluicing, thereby lessening the 
volume of water used in operating the plaintiff's mill and causing the 
damage complained of; whether the company is liable in such case for 
consequential damages growing out of the exercise of a right conferred in 
its charter-Quoere. But if the power was exercised recklessly and with- 
out due regard to the interests of others, the company would be liable for 
the resultant injury. 8aZLsburp v. RaiZroad, 490. 

2. The possession and working of the mill by the plaintiff without interfer- 
ence, after as before his conveyance of theland (upon which was the mill- 
site,) to a trustee for the benefit of his wife, afford prima fade  evidence of 
such a personal interest in its operations as entitles him to maintain his 
action for the damages he himself has sustained, notwithstanding the 
trustee may sue for such damages as may affect the land as an inheri- 
tance. 1 b. 

3. This action is not for compensation for land appropriated by the com- 
pany, but seeks remuneration for a special injury occasioned bj- an al- 
leged wrongwl act. I b .  

4. I n  a suit against a railroad company for damages alleged to have resulted 
from the action of the conductor in ejecting the plaintiff from the train, 
i t  appeared that the plaintiff got on the train a t  a certain station togo to 
the next station about four miles distant, without a ticket or money to 
pay his fare. About twenty-five other persons took the same train to go 
to the same place, one of whom, as it was shown on the trial, promised to 
pay the plaint~ff 's  fare before they got on the train, but he did not sit in 
the same car with the plaintiff. I n  taking up  tickets and collecting fare 
from passengers, the conductor was told by the plaintiff that he had 
neither money nor ticket, but would get the money if allowed to go into 
the rear car and see a fellow-passenger. The conductor said "I have no 
time to wait, you must get off,'' and thereupon pulled the bell-rope, 
stopped the train, and put the plaintiff off. The train had made about 
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half the distance hetween the stations; Held, (NERRIYON, J., dissenting,) 
that  the plainliff was entitled to recover. The conductor should have 
allowed him a reasonable opportunity to pay his fare; but  a n  offer to pay 
(and declined by the conductor) after the  train was stopped will not 
entitle him to return to his seat. Clark v. Railroad, 506. 

RAILROADS : 

Negligence of, i n  transporting goods, 31. 
Kiiiing cattle, 199. 
Killing persons, 308, 471. 
Coniract of, 3.3 (2. 
Suit agairst, in corpora,te name sufficient, 418. 
Non-resident's stock in, not taxabie, 454, 

RECEIVER : 

Clerk's bond liable when appointed, 48. 
See also 211 (5) .  
When appointed for ward's estate, 8". 

RECITALS : 

I n  sheriff's deed, evidence, 172. 

RECORDS : 

I n  rough minutes of court, 149 ( 5 )  

I-LECORD-LINKS : 

Supplied by presumption, 331. 

REFERENCE AND REFEREE : 

1. The proper method of stating the  Xconnt in  this case is to credit the con. 
tract price of the land with the value of all deductions allowed by the 
court-the difference being the true anlount of the indebtedness; and 
then to compute the interest thereon subject to subsequent credits from 
payments or 0th. rwise. Iinight 7 .  R ~ ~ g h t d l i ? ~ g ,  246. 

2.  In  a reference under TI% CODE, the referee reports the evidence and his 
findings of fact therefrom and his conclusions of law. Upon excep- 
tions filed, the judge reviews the findlngs of factand lam-the findings of 
fact by the  judxe being co~lclusive, and his conclusions of law reviewable 
on appeal; but if the judge does not find the facts, i t  is presumed he ac- 
cepts those found b ~ -  the referee. Rnrc?.o,ft v. Roberta, 363. 

3. The facts found in a refere.!ce are conclusive, Unless i t  should appear they 
were found without evidence or upon improper evidence. Us?y V. Suit, 406. 

-1. AS it nowhere appears in the record that  the plaintiff, in  her representa- 
tive capacity as administratrix, was made a party, i t  was proper in the 
court belom to refuse judgment affecting her as such. I h .  

B.,:Cost:of reference, B. 

45 



REP RESHING MEMORY, 606. 

REGISTER OF DEEDS: 

Liable for penalty i n  issuing marriage license contrary to law, 21. 

Competent witness to prove contents of lost deed, 231. 

REGISTRATION : 

Of deed, necessary to complete title, 286. 

Authorized by proofof hand-writing of witness, &c., 382, 

Of contract to convey land, require&, 67. 

REHEARING: 

1. Where the grounds of error assigned in a petition to rehear are substan- 
tially the same as those argued and passed upon in the former hearing, 
the court will not disturb its judgment; nor 111 such case tvill an  order 
restraining the collection Of an execution upon the judgment begranted 
RuDn v. Harrison, 76. Nor Will a rehearing be granted upou summary 
motion to modify final judgment. Ib . ,  398. 

2. Petition to rehear must be filed according to the requirements of Role 12 
and section 966 of THE CODE. This case falls within their provisions, 
and the defendant not having complied with the same, the plaintiff's 
motion to dismiss the appeal is allowed. Strickland v. Drauyhan, 103. 

3. Statute of limitations, its effect upon existing rights. and the legislative 
power over the remedy, touched upon. Tb. 

REMAINDERMAN, 116. 

REMOVAL OF CAUSE TO FEDERAL COURT, 426. 

REMOVAL OF FENCE, 632. 

RES QESTE, 529 (3). 

RETAILING, 550,626. 

REVENUE : 

Drummer's license, 16. 

3f towns and cities, 554. 

ROADS : 

1. On trial of an indictment against the Duplin canal company for v~olation of 
section 1123 of THE CODE, in p l ac in~  obstructions in astream whereby its 
navigation was prevented: Held, that defendant cannot justify under its 
charter, which expressly prohibits the company from impairing the nav- 
igability of streams. Act 1871-'72 oh. 151, 27, proviso. State v. Canal Cbm- 
pang, 637. 
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2. Held further, that the use of the water for " sluicing " the canal bed ia not 
using it as a "motivepower." I b .  

3. Obstructing road, 566. 

RULES OF COURT, observance of, 158. 

SANITY, evidence of, 165. 

SECTION 590, see pages 105,139,226. 

SERIOUS DAMAGE, what is, 617. 

SERVICE OF PROCESS BY PUBLICATION, 483. 

SET OFF, 399, 400. 

SEVERANCE OF TREES FROM LAND, 477. 

SHERIFF : 

Collection of back-taxes, 125. 

Recitals in deed of, evidence, 172. 

SIGNING JUDGMENT BY CONSENT OUT OF TERM, 181. 

SPECIAL VERDICT, what to  contain, 586. See VERDIOT. 

SPECIAL PROCEEDINGS, jurisdiction in, 498. 

STATEMENT OF CASE, 536. 

STATUTE OF LIMITATIONS: 

1. A new promise must be unconditional and in writing, signed by the party 
and to pay the amount of the original debt, in order to remove the bar of 
the tjtatute and revive the contract. THE CODE, 5 172. The exception to 
the judge's charge in this carre cannot he sustained. Weenleaf v. Rail- 
road, 33. 

2. The statute which bars actions upon jndgments after thelapse of ten 
years from the date thereof, does not apply to actions commenced before 
August, 1868, or where the right of action accrued before that  date. 
Gaither v. Sain, 304. 

3. A judgment quando (unlike a final judgment) founded upon a right of ac- 
tion that  accrued before said date, is now a new cause of action, and 
hence under section 136 of TEE CODE, a suit upon it is governed by the 
statute of limitations and the law in  force prior thereto. 

4. Administrator may elect to plead statute of limitations. Parker v. 
Want, 338. 
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5. Limitations for personal actions do not apply to remedy by foreclosure. 
Where a debt, barred by statute, is secured by a mortgage or any collatr 
era1 security which is not barred, the mortgagee may foreclose or enforce 
lien on collaterals. Cupehart v. Dettrick, 334. 

6. The statute defeats the remedy but does not discharge the debt. I b .  

7. A party will not be allowed to set u p  the statute in bar of a debt, where it 
appears the delay in suing was caused by the promise of himself or attor- 
ney that the matter would be settled and no  advantage taken of the lapse 
of time. B,zreroft v. Roberts, 363. 

STATUTE OF LIMITATIONS : 

Legislative power over, 103 (2). 

Administrator may elect to plead, %39 (2). 

When ward not barred by, 4C7 (7). 

STATUTORY CRIMES, 461. 

STIPULATIONS, in bill of lading, 31. 

" STOVE PIPE," damage resulting from negligence in constructing, 376. 

SUPREME COURT: 

Upon being informed by the Attorney-General that he has examined the 
record and consents to a new trial, the court awards the same without 
looking into the record with a view of forming a judgment of its own. 
&ale v. Valentine, 7 Ired., 141, approved. State v. Lee, 570. 

SURETY : 

On clerk's bond liable when clerk is appoiuted receiver, 48. 

SURRENDER O F  UNREGISTERED DEED, effect of, 286. 

TAXATION : 

1. I t  is  competent for the legislature to empower sheriff's to collect " back 
taxes;" and where, as here, the sheriff has rmde a full settlement and 
gone out of office, the delinquent tax payer's liability to him is not 
thereby extinguished. Taglor v. Allen, 67 N. L'., 316, commented on. Jones 
v. Amngton, 125. 

2. A non-resident holder of shares in a corporation in this state is not liabie 
to tax here. Such property is beyond the jurisdiction of the skate, and 
subject only to that in which the holder bas his domicil. The ruling in 
this case has no application to banking corporations formed and operated 
under the act of congress. Railroad v. Commissioners, 454. 

TAXATION : 

On fertilizers, 389 (2). 

Of towns and cities, 554. 
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TENANTS I N  COMMON : 

Cannot compel partition, when, 93, 204 (2). 

TENANT BY T H E  COURTESY : 

Freeholder a s  applied to qualificatio~i for juror, 581. 

TORT, may be waived, 477 (3). 

TOWNS AND CITIES : 

1. A town has no  right toimposeany tax  but  such as is  expressly authorized 
by i ts  charter for purposes of revenue. 8taie v. Bean,  554. 

2. The power to  pass ordinances for regulating the  internn.1 affairs of a town- 
(market regulations and the like), ie a police power anddoes not Of itself 
confer the right to levy taxes. I b .  

3. The power to license persons for the privilege of carrying on trades and to 
require a price t.herefor, is  a police power, but  does not  give th?, right to 
use t.hc license a s a  mode of tasation for revenue,il: the absence of a clear 
intent in  the charter. The license See must be reasonable and not for the 
purpose of raising revenue. The power to " license" and to  " t,as," tiis- 
cussed and distinguished by ASHE, J. I b .  

TRANSACTION WITH PERSON DECEASB;D, 105,139,226. 

TRANSCRIPT O F  RECORD--Eaton7s forms, 524. 

TRANSFER OF INTEREST by plaintiff pending suit, 382 ( 5 ) .  

TRIAL: 
1. Suggestions of counsel as to what occurred on the trial will not be regarded. 

This court is  confilled to the  consideration of the  record. Greenleuf v. 
Baikoad ,  33. 

2. The defendant, on day after verdict of guilty, moved for new trial upon 
the ground that  his attorney was not present a t  the t ime of rendition of 
verdict so as to  dernand that, the  jury be polled, and the motion was re- 
fused; Neld,  no error. Whether a nt,w trial should be granted was 
matter of discretion. Slate v. Jones, 651. 

3. Motion for new Mal,  436. 

TRUSTS AND TRUSTEES : 

1. Where a deed is made to a trnstee conveying land in trust  tor a married 
woman, the legal and equitab:e title will a t  her death descend to her heirs 
since the  trustee is no longer necessary, and they have the right to recover 
the land where they are ou t  of possession a t  her death, if their estate has 
not been (tivested by some superior title. Johnson v. Prairie, 159. 

2. The assignee of a trustee having the legal title. not  required for the pur- 
poses of the trust, cannot recover the possession from the  owner of the 
equitable title. Ib.  
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3. Where a purchaser in the necessary deduction of his title, must use adeed 
which leads to a fwt,  showing an  equitable title i n  another, he willbe 
affected with notice of that fact. I b .  

4. The only effect the transfer by a trustee of the legal estate has on the cestui 
que trust is, that i t  puts the grantee i'n an  adversary aosition, and the 
cestui que trust must enforce his right before the status6 haw. I b .  

5. The grantor, reserving an estate for his own life, conveys laud in trust, 
and provides in the deed that after his death the property is to be held 
for the use of his wife and grand-son George, and such children as may be 
born to the trustee (his son James), for and during the lives of his said 
wife and son; and a t  his death the land shall be equally divided between 
the said grandson and such other children as his son may have born unto 
him ; Held, 

(1) That the trusteeis liable to an account of the rents and profits, and 
the plaintiff grandison is entitled to his share of the same during the 
life-time of the trustee. 

(2) If other children are born, they also share in the trust; andat the death 
of the son, the trustee, the number of all his children can then be 
ascertained, and the trust determines; and then the land Is to be 
equally divided between the grand-son and such other children as may 
have been born unto the son. 

(3) The trustee has no right, in the nlanagement of the trust estate, to al- 
low the rents to accumulate and postpone the distribution, as the 
donor intended that  current provision should be made for the bene- 
ficiaries. Albrzght v. Albright, 220. 

6. Where one is entitled to a n  account or his right thereto admitted, the 
court will order it to be taken belore trial of issues. Ib .  

'7. The order for an  injunction and receiver, upon the finding that the trustee 
in t h ~ s  case was insolvent and had misapplied the rents and profits, was 
properly granted. I b .  

See also, page 344. 

UNDERTAKING ON APPEAL. See APPEAL. 

UNREGISTERED DEED, color of title, 8232 (2). 

USAGE, proof of, 389 (8). 

USER OF WAY, 566. 

VALUABLE PAPERS, depository of, 26. 

VARIANCE, 40ti (3). 

VENDOR'S LIEN, does not obtain in this state, 376 (4). 

VENUE, proper county to bring ejectment, 370. 
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VERDICT : 

1. A special verdict which fails to find the defendant gu~ l ty  or not guilty as 
the court may adjudge the law to be, upon the facts found. is defective. 
State v. Stewart, 566. 

2. The guilt of the accused must be passed upon by the jury, and though the 
verdict is dependent upon Lhe opinion of the court as to the law, yet i t  is 
none the less a jury-verdlct when the questlon of law is decided. Ib. 

3. The special verdict in this case, rendered on a trial for obstructing a road 
is also defective, in that, i t  does not find that the user of the road by the 
public was as of right and adversary. Ib .  

4. I t  is not essential to the validity of a verdict that the jury be polled. S a t e  
v. Jmes, 654. 

VERDICT : 

Allowing "interest to date," definite, 34 (3). 

When adverse to defence set up, must be followed by judgment, 422 (3). 

I n  ejectment, 436. 

VOLUNTARY DEED, attacked for fraud, 265. 

WAIVER: 

In  perfecting appeal, 1. 

I n  pleadmg, 55,63 (2). 

WARRANT : 

Of justice may be amended by judge, 532, 536, 

WIDOWS' DOWER, 93,181,331. 

WIFE: 
Fighting in defenceof husband, 614. 

WILLS: 

1. A script, written in a hook containing accounts against the deoedent's 
tenants, was found eight months after his death, i n  a bureau drawer or 
valise, both of which contained valuable papers, and proved by three 
credible witnesses to be in thedecedent's handwriting and the book was 
frequently seen by a witness before decedent's death and again the  day 
after his burial; Held, upon trial of an  issue devisavit veZ non that the 
jury were warranted in findmg the script to be the will of the testator, 
Brown v. Eaton, 26. 

2. Where one has two or more depositories of his valuable papers, the finding 
his will in either will sclmce. Ib .  

3. The act of assembly (THE CODE, $2174) rr~quiring copies of wills to be re- 
corded in the couuty where devised lands are situate, is prospective and 
refers only to wills proved after November 1,1883-the time when THE 
CODE went into emct. tntrlee v. Math, 172. 
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4. A testator disposes of his plantatio:~, household and kit,chen furniture, 
and makes several money legacies as the "full shares" of the legatees 
named, and then provides, aft,er payment of debts, " that the remainder 
of my property be sold and equally divided between my twosons;" Held, 
that  the court below erred in holding t.hat the money on hand a t  the tes- 
tator's death was undisposed of. The testator did not intend 60 die in- 
testate as to any of his property. The money on hand and the proceeds 
of sale of" the remainder of his property '' go to make up the residuary 
fund to be divided between his sons. Harkness v. Hnrkey, 195. 

5. A testator, among other things, provides as follows : " What is yet re- 
maining, not above disposed of, shall be held and disposed of for the 
benefit of M.s' heirs, by my executor, or in such manner as he may deem 
just and proper:" Held, that the concluding words enlarge the discretion 
of the executor, but the  power exercised must be "for the benefit," of the 
heirs, and not to dispose of the estate so as to divest himself of the at. 
taching trust. Howell v. !&let-, 207. 

6. Where a bequest is immediate-not dependent upon a preceding limited 
estate-to the heirs of a living person, and the children of such person 
are illegitimate; Held, they have the right to take, under the act which 
declares that a limitation to the "heirs" shall be construed to be the 
children of such person, unless a contrary intention appears. THE CODE, 
2 13'29. The ruling in Thompson v. McDonald, 2 Dey. & Bat. Eq., 463, com- 
mented on. I b .  

7. "1 give to the children of my brother William and mx sister Martha one- 
half of all the money on hand at  my death," taken in connection with 
other provisions in the will, authorizes a distribution of the fund in 
equal parts between the children of his brother and the children of his 
sister, so as to carry out the intention of the testator. The general rule 
is that  such limitations will be held to be per capita, but the rule will 
yield whenever a different intention is indicated. 1 b. 

8. The sale of the land of the testator by the executor in this case and his 
purchase of the same through an agent is a nullity. I b .  

9. A suit for the construction of a devise will not be entertained, where the 
devisees claim a mere legal estate in the land and no trusts are involved. 
Cases where the court has given such construction incidentally arising 
and necessary to the decision of a cause properly before it, reviewed by 
ASHE, J. Cbzart v. Lyon, 282. 

WILLS : 
Competency of witness in issuc devisauil vel non, 139. 

Bequest to adopted child, 142. 

Partition of land by, 256. 

WITNESS : 

1. A witness party to the action, is not prohibited by section 5SOof THE CODE 
from testifying as to conmrunicnt.ions msde to ot,her wit,ncsses. Here it 
does not appear that the declarations of the witness were made in the 
life-time of the deceased, or in his presence, if then made; and the court 
holds that they are in no sense transactions or communications with the 
person deceased. Waddell v. S%oann, 105. 
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2. Section 5'0, disablingit pnrly from giving evidcncc, applies t o  cases where 
both partics a re  l i v i ~ ~ g ,  and does 11ut i ~ ~ l e ~ f e l ' e  witli seclion 590. 16. 

3. A witness who is a devisee under a script cseculed in Jann:\w, isnotcom- 
petent upon trial (11' a n  issue fleuisucil ce/ IIOII, to  speak of wn\-el goIi11IIs 
with Lhctcst;~l.or lentling lo irllpe;~cll 11 scl.iptesecutecI i l l  Nay Il1cl't';llter. 
As t l ~ e  I;i& ]nay be t i~nnd to be :I revo(~ittion o f t l ~ e  will pre\'ionhIy ril:lde, 
such witnes.1 is directly i:,terested i l l  tile reholt, 01 the  issue, WIIE CODI-:, 
2 WJ,) as  to which of the two is the will of the tesutur .  I I u l l ~ u ~ u u ~ v . I I u l h -  
awcq/, I a!). 

4. A party interested i n  the evellt of a.suit is not a n  inconlpetent s i tness  
unrler THE Cnoz, $590, to piuve the Iru?rd.wrili~rg of the deceased klerson. 
ll'uuh v. Sleed, 226. 

WITSESS : 

Impeacl~ingone 's  own, 312 (11, B"9. 

Men~ber of 1egisl;ttnrc incomp:,tenL to  prove 1;ltent :~rnI~igoi ty in  staliite. 5.50. 

For  proseculicm send to  office of prisunel. '~ counsel fur e s a n ~ i l ~ a l i o n .  such 
practice not  cornlnencled, 599. 




