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Mr. Justice A s n ~  was detained at  home for four weeks of this term by indis- 
position caused by a severe sprain and fracture of the foot. 

I n  Buie v. Simmons, 9, Mr. Hinsdale should have been reported as appenr- 
ing for plaintiff; and Mr. Outhrie for defendant. 

Page 185, line 6, for "defendant" read "plaintiff:" 
" 224, " 3 from bottom, for "perpetuate" read "perpetrate." 
" 251, I' 7 of opinion, for " evidence" read " avoitlance!' 
" 254, " 4 of opinion, for " evidence " read "avoidance." 
" 255, '' 6, for "vesting " read " resting." 
" 267, '' 12, for "were " read " mere!' 
" 274, 'I 1, for "are" read "is." 
' I  283, " 9 from bottom, for " they " read "that." 
'' 288, " 2 from bottom, read "then to R," &c. 
" 354, " 20, for " exception " read '' execution." 
" 457, " 5, for " criminal " read " civil." 
L' 504, '' 15, for "conceded " read "contended." 
" 565, " 3 from bottom, for "some" read "snn~." 
" 599, " 22, for "father" read "brother." 
' I  645, I' 7 from bottom, for ' I  valid" read " void." 
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J O H S  1,. MARKE-IA\I V. \V. H. HICKS A CO, 

An appeal wi l l  not be entertained wherz the transcript does not show that  
tihe action was properly constitnted in the court i elow. 

( B ~ a d l e y  v. Jones, 76 S. C., 204, cited a n 1  approved). 

APPEAL by plaintif from :L judgment rendered at Spring 
Term, 1854, of DURHAM Superior Court, by McKoy, J. 

ilh. W. W. Fuller, f o ~  plaintiff. 
Messrs. Grnhnnz & RuJin, for defendants. 

ASHE, J. This appeal cannot be entertained by this court. 
It purports to be a case brongl~t up  by appeal from a justice's 
court to the  superior court. But there is no record to show that 
the case was ever constitutecl in either court. 117 f h t ,  there is 
not the semblance of any kind of record. 

T h e  case, as presented here, is constituted entirely of two 
starVments of the case on appeal, one signed by counsel, and the- 
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other by the judge, and a copy of the open account upon which 
the action is alleged to have been brought. That is all. 

The cases on appeal state that the statute of limitations was 
relied on by the defendants, and a jury trial was waived, and 
by consent His  13onor tried the facts. H e  decided that the 
plaintiff's action was barred by the statute. That is a question 
of law. But he failed to find the important fact, when the 
action was comnienced ; and without that fact being found, or 
made to appear by the record, it is impossible for this court to 
decide whether His  Honor's concIusion of law was correct 
or not. 

The case is remanded that the parties may make such disposi- 
tion of it as they may be advised. Bradley v. Jones, 76 N. C., 
204. The costs must bc paid by thc appellant. 

PER CURIAM. Remanded. 

R. A. TORRENCE 2nd others v. E. C. DAVIDSOS nnd others. 

Appeal-Refemice. 

KO appeal lies from an order recommitting the report of n referee. 

(Lufz v. Cline, 89 IV. C., 186; Jones v. Call, Ib., 188, approved). 

APPEAL from an order n~ade  at Spring Term, 1883, of MECK- 
LENBURG Superior Court, by MacRae, J. 

Mews. Wilson & Son and Bzcrwell & Walker, for plaiotiffs. 
Mr. TV. P. Bynunz, for defendants. 

MERRIMON, J. There has been some irregularity and con- 
fusion in the conduct of this action, but it is not properly before 
us now, and we are not at  liberty to suggest how the irregulari- 
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ties are to be corrected, or pass upon the merits of the i~npor tant  
questions presented by the record and eventually to be tettled. 
The  appeal was prematurely tnkcn. 

The  court below heard the case upon the report of the clerk 
and exceptions thereto, ant1 l~aving found the facts of the case 
aud the law arising thereon, and settled the rights of the parties, 
ordered a recomn~ittal of the report, with instrrlctioi~s to the  
clerk to so correct the same as to malx  it conform to the findings 
and rulings of the court. From this order of reco~limittal the 
defendants appealed to this court. 

I t  is manifest that this order is only incidentd and interlocu- 
tory; and to execute i t  preparatory to a final judgment, cannot 
prrjudice the party appealing. He can have every advantage 
by appeal after final judgment, when :dl exceptions are brought 
up and considered together, that he could ha re  by an appeal a t  
t h e  present stage of the action. 

I t  is well settled that  an appeal does not lie from an order 
such as that  appealed from in this case. So that the.case is not 
I~efore us. Lutz v. Cline, 89  N. C., 186; Jones v. Call, Ib., 188. 

T h e  case n ~ u s t  be remanded to the end that the superior court 
m:ly proceed according to law. 

Ren~anded. 

JAS. W. GRANT, -%dm'r, v. W. A.  REESE and others. 

A p p e o b -  Rc$ereiice a d  Referee. 

An :~ppeal does not lie from an order recommitting the report of a referee 
with instrnctions to correct the same in conformity to the ruling of the court. 

(LZL~Z V. Cline, 89 K. C.,  186 ; Joiaev v. Call, Ib.,  188, cited and approved). 

CIVIL ACTION tried a t  Full Tern], 1880, 01 IVORTHAMPTOX 

Superior Court, before G ~ t r  ces, J. 



i\Im:nr~os, J. Tllc rec.ortl ill tlli, a y e  is very volnrl~inou~, 
and the csct@io~rs nulnerons, intlefirlite, iml)crfectly stated and 
c ~ m p l i ( ~ ~ t e d .  T l ~ c  court,  fro:^^ time to time, has given then1 
much coniidcration. A t  la$ at  the end of" them, wtx find that 
the appeal w:1s improvidently talien, and the caie i5 not properly 
before 11s. 

T h e  trial of the action involved long :rnd intricate acconnts. 
7 7 1 he court ordered a reference; tile ref'erce took nlrlcl~ testirnony, 
stated the acconnts antl marlc re1)ol.t of tlic same. T o  this 
report the plaintifi' antl the def'entlaiits filed nunierorls excep- 
tious, and the casc was heard upon the report and the exception5 
thereto. The  conrt sustained some of' the exceptions, overruled 
others, and sustai~led others in part and overruled then1 in part, 
atit1 made a!] ortler reconl~nitting the report to the referee*, wit11 

instructions to correct thc same and make it conforill to the 
r u l i ~ ~ g  of' the court. From this ortler antl tlic r n l i n g  of' the 
court in respect to the cxc-eptions complaiiietl of by the plaintir, 
lie appealed to this court. 

I t  is ~nanifest that an appeal did not lic at the present stage of 
the action. There was no order or j n c l p e n t  from which an 
appeal niight he take11 until the final judgment should 11e entcrctl. 
The  exceptions, 1)otIl of the plaintiff and the defendants, sltoultl 
have been carefully and definitely made and noted in the recortl 
at the time they were taken, and upou the corning in of the 
anlentled report, the court might have corrected its own errow,. 
if  such were brought to its attention, and then have given a fitlal 
judgment, from which an appeal might be taken, bringing up  
all the  exceptions and assignments of error for review ant! cor- 
rection here. This is the orderly course, and that contemplated 
hy the statute 1)roviding for appeals to this court. 
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Although we have considered the case and could promptly 
decide the questions presented in the record for our decision, if 
the case were properly before us, we are not at liberty to do so. 
We have no authority to decide cases and questions not properly 
constituted before us, and it is the duty of the court to see that 
oases come before it according to law. I t  is essential to the 
integrity and authority d judicial decisions that the conrt shall 
have jurisdiction of the cases in which they are made, accord- 
ingly as the law directs. Just  jurisdiction is indispensable-the 
life and vigor of judicial decisions depend on it. 

The conrt has repeatedly construed the statute (THE CODE, 
s548) allowing appeals, and the practice in cases like this is well 
settled. Slight attention to the decisions of the court would 
prevent miscarriages like the present, and facilitate the adminis- 
tration of justice. Lutz v. Cline, 89 N. C., 186, and the cases 
there cited; Jones v. Call, 16. )  188. 

The case must be remanded, to the end, the superior court 
may proceed therein according to law as if no appeal had been 
taken, and it is accordingly so ordered. 

Error. Remanded. 
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OFFICERS O F  COURT v. THEOPHILLUS BLAND. 

Appeals. 

Appeals must be brought up to the term of this court next after they are 
taken. 

MOTION of plaintiff to dismiss the defendant's appeal, heard 
at February Term, 1884, of TIIX SUPREME COUBT. 

Nessrs. Haywood & Haywood, for plaintiff. 
Messrs. Xtrony & Xmedes and H. P. Murmy, for defendant. 

MERRIMON, J. The appellee moved to dismiss the appeal 
upon the ground that it was taken to the last October term of 
this court, and was not brought up to that term at all, nor dock- 
eted in this court until the present term. 

I t  appears that the appeal was taken at spring tertn, 1885, of 
the superior court of Pitt county, to the last October term of 
this court. I t  mas not, however, brought up to the October 
term, nor were any steps takcrl at that term to bring it up. I t  
was docketed at the present term. 

I t  is well settled that appeals must be brought up to the tern] 
of this court next after they are taken, and if they are not 
brought up to that tertn, and no efTort is made hefore the court 
tmdo SO, the appeal will be lost. 

This case is in all material i-espects like that of Xuiter v. Brit- 
tle, post, 19, and it must be governed by it. 

The motion to dismiss the appeal is allowed. 
Appeal dismissed. 
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GEORGE W. LOGAN v. J. C. L. HARRIS. 

Appeal-Judgment of Record. 

An appeal will be dismissed where the transcript fails to show a judgment. of 
record from wllich the same was taken. 

(Davis v. Shaver, Phil., 18 ; Jones v. Cull, 89 N. C., 188, cited and approved). 

CIVIL ACTIOM tried at Spring Term, 1882, of RUTHERFORD 
Superior Court, before Guclpr, J. 

The defendant appealed. 

Messrs. Hoke & Hoke, for plaintiff'. 
,WT. W. 8. Muson and Hinsdale & Devereux, for defendant. 

MERRLMON, J. The original process and the pleadings 
appear in the record. I t  likewise appears that sundry issues 
were submitted to a jury, and a verdict was duly rendered upon 
them; that thereupon the defendant moved for a new trial, 
which motion was denied by the court, and he then moved in 
arrest of judgment, which motion was also denied; and the 
defendant took an appeal to this court. No judgment, nor any 
ainute  or memo ran dun^ of a judgment, appears ~ J I  the record. 

An appeal can be taken in a case like the present one only 
from a judgment, in the cases allowed by THE CODE, 5548, 
entered of record. The entry of a judgment on the record is 
essential to its completeness and efflciency. I t  is this that givee 
it life and certainty, and perpetuates it as an established memo- 
rial. I t  is not sufficient that the court had taken its resolution 
as to what judgment it would enter-this is only in the mind 
of the judge. To make his purpose a judgment, it must be 
entered of record, and until this shall be done, there is nothing 
to appeal from. 
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This court has .gone very far in supporting imperfect entries 
of judgment, but it has always held that there must, a t  least, be 
some memorandum or minute from which it can be seen what 
was intended by the court. I f  there is an entry implying, 
with reasonable certainty, enough from which the judgment can 
be drawn o u t  in proper fornl, this will he upheld as sufficient. 
Bnvis v. hChcwe~, Phil., 18. But this conrt cannot infer or con- 
jecture that a judgment was given by the court below. I t  acts 
upon the record, and what is in and of it-not what the conrt 
making it intended to put upon it, but through inadvertence or 
neglect, failed to do so. 

It is probable that, in this case, the court intended to enter a 
judgment, and the parties and  their counsel so understood, but 
what judgment, does not appear; nor is therc any minute from 
which we can ascertain what it was intended to be. I t  is said 
in the case upon appeal there was "judgmcnt," but none 
appears in  the record proper. 

This is only another illustration of the loose and careless 
practice too generally tolerated, and if the plaintiff suffers from 
it, he can justly conlplain only at  himself and his counsel. 

The appeal was improvidently talien. There was no judg- 
ment to appeal from. I t  mill be sufficient for the defendant to 
appeal when a judgment shall be entered of record, if he shall 
be so advised. 

This court must see that cases come to it according to law, in 
order that it may get jurisdiction, and as well with the view to 
uphold a wholesome practice. Jones v. Call, 89 N. C., 188. 

The appeal must be dismissed, and it is accordingly so ordered. 
Appeal dismissed. 
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JOHN BUIE r. GEORGE D. SIMMOSS. 

\Vtiere an appeal is taken and the record Fails to disclose the irounds upon 
wlrich the party seeks relief (here against an exccntion), the conrt will 
reinnnd the case, that the record may be perfected. 

( B r u d k y  Y. Jones, 76 N. C., 204, cited and npproved). 

Movroiv to set :iside an execution heard at  Spring Term, 1883, 
o f  CUMHERLAND Superior Court, before ~Shipp, J. 

T h e  motion was refused and the defendant appealed. 

Messrs. 3'. 1K Ray and IF'. A. G ~ t l w i ~ ,  for plaintiff. 
J1essr.s. 12. 8. Huske and J. I.V. I%71srlcrk, f ir  defendant. 

MEKKIMON, J. The  record in this case is very imperfect, so 
much PO that we are unable to decide the questions intended to 
be presented hy it, until it shall be perfected. 

T h e  names of the persons asking to be made parties as the 
widow and heirs a t  law, the grounds and scope of the motion to 
set asidc the execution, which they proposed to make, do not 
sufficiently appear. 'I'l~e s~~rnn ia ry  statement of the case upon 
appeal sho\vs that there may have been sufficient grounds for the 
motion. W e  are not prepared to say that the appellants are not 
entitled, in any view of the matter, to make the motion they 
asked the court to be allowed to nlalie. 

In such a case, with a view to the ends of justice, the court 
will remand tlic case, to the end that  tiic record may he perfected. 
BtmUey v. Jones, '76 h'. C., 203. 

Iiernnndcd. 
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1%. D. MOORE v. JULIUS VANDEREURG and others. 

1 An appeal must be entered of record in the court below. and the transcript of 
the record mnst show the same, in order to give this court jurisdiction. 

2. But as i t  appears that  an appeal bond was given. the case is remanded, that 
the record may be amended to show the appeal was taken, if such be 
the fact. 

SPECIAL PROCEP:UING heard a t  Fall Term, 1883, of IEEDELI, 
Superior Court, before G u d p - ,  J. 

T h e  defendants appealed. 

XI.. D. Jf. Fimhes, for plaintiff. 
,41essrs. R @. Smith and Fi~ller dl. Snow, for defendants. 

~ E r , n ~ a m ~ ,  J. It appears from the record bent to this court, 
that, at August term, 1883, of thc superior court of lredell 
county, that court afirnied the judgment of the clcrk confirm- 
ing the sale of the land mentioned in thc pleadings. I t  does 
not, however, appear that auy appeal has been talien froni the 
judgment to this court, or that any notice of appeal was given 
or  waived. 

I t  is therefore nlanifest that the case is not properly in this 
court. T h e  appeal is the essential n~canr  by which this court 
gets jurisdiction of an action, and i t  must certainly appear in tire 
record that it mas taken from a proper jrtdgrncnt, authorizing it. 
It is the appeal that puts this court in relation with the case in 
the court below, and with that court i n  reip:ct to the judgment 
appealed froni; and this court must be 21hlc to see, frorn the 
record, the relation thus established. The  court will always be 
careful to see that it has jurisdiction; this is essential to enable 
it to take any action whatsoever, am1 to give any effect to its 
judgn~ent.  Indced, there can bc n o  judgment, without juristlic- 
tiou, and there can be no jurisdiction without an appeal or some 
proceeding, or writ, in si~bsti tuti~)n tllerc?for. This is so npon 
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principle, hilt i t  is, as well, requirccl by the statute. THE CODE, 
5550, requires that " within the tinre prescribed in the preceding 
section (in referenre to appeals) tlre appellant shall causc his 
:~ppeal to be r)ttereil by  the clerk on the judgnzent docket, a d  
notice thereof to be given to the adverse party." Tlic cntry of 

appeal thus required is irrdispensnblc, and, althongh according to 
the loose practice that toogcnhrally prevails, a merc mcrnorandum 
that an appeal was taken is a11 that is entered, strictly and prop- 
erly it ought to be set o n t  fornlally in apt  words, that the appcl- ' 

lant, at  the time specified, took an appeal from the judgment in 
tlrc record; and such errtry, Irowever infor~vally expressed, lmornes 
a part of the record to be sent into this court. Section 551 
requi rcs that "tlre cicrl;, or: receiving a copy of  the caso settled, 
as requirctl in the preceding section, shall makc a copy of tlre 
judgment-roll and of' tire case, a d  within twenty day.; t r a n m i t  
tl:c same duly certified t o  the clcrli of the supreme court." The  
jutlgnrcnt-roll en11)racci the entry of the appcal taken, and the 
latter r n ~ l \ t  be sent up as part of it. 

The  provisions of the sttltotc linve not heell complied with, 
and thc case is not Ircrc for any purpose; but as it appear5 that 
31: 1111dcrtaliing up011 appeal was given, we remand the case, to 
the cud that the recortl may be 50 amcndetl :IS to shon that all 
appeal was talien, if '  such be tlrc fwt.  

I t  i s  so ordered. IZe~rr:~ntled. 
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ill perfwt ing appeals ;  and hence the 111otion to diirniis t he  a?penl ft,r t\,\rlt 
of justifinttjon of bond Mar  nllo\retl. 

(Hc(rsh(iw v .  McDoaell, 59 K. C., 181 ; H O L L ~ I  toit \.. Ifenenderson, SG N. C., 718, 
cited and approved) .  

~ I ~ T I O S  to disnliss an appeal f'ror~l ASHE Superior Cor~rt ,  
hean1 : ~ t  Fel)ruary Term, 1884, of  THE SUPRENE COVRT. 

Mv. J. IV. Todd, for plaintiff appellee. 
11fesws. I). dl. Fu~ches  awl G ,  A? Folk, for defendant. 

MERRIMOY, J. Tlre a1)pellee moved to clisulis the appeal i l k  

this case upon tbe groond that the ~lndertnliing ~ p o n  appeal had 
not been justified as required by the statute. 

The  appellant admitted the ground assigned, but insisted that 
the appellee's counsel had, njter. the zoarlertnking had been $filed, 
signed and assented to t l ~ e  case sertled u p m  appeal for thid court, 
and had thus wniued all objection to it. 

This cannot be construed to Oe a waiver of the requiren~ents 
of the statute in respect to perfecting al)peuls. I n  providing 
that an undertaking Ilpoi1 appeal shall I)c given, or a deposit of 
money in lica thereof shd l  be made, THE CODE, $652, anlong 
other thiligs, provide3 " that such n r~der t a l t in~  or deposit may be 
waived by rc. written conseltt on the part of the respondent." 
And section 560 provides that "an r~r~tlertaking irpou appeal 
sllall be of no efect un1e.s it he accompanied by the affidavit of 
one of the sureties that lie is worth tlouble the amount specified 
therein." 

This  court in construing these provisions of the statutc in 
Hcrrshnw v. iWccDowell, 89 N. C!., 181, saitl : '< Wllere the appel- 
lant is in court and the bond is offered and accepted withunt 
objection, and this is noted in the record, this is construed to be 
a soficieut ~cnivel. in writing under the statute." 

Now, in this case it does not appear that the nntlertaking was 

offered and accepted without objection and the fact noted in the 
record. Indeed, it does not appear that the attention of the 
cnurt was c d e d  to i t  at all. 
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T h e  single t!ct tentling to stlow ~ h a t  it was brought to the 
nvtice of the conrt, :111tl that the counsel of the appellee saw or 
linew of it, is the rnernoral~dunl made by the clerk, whett~cr on 
or off thc rlntle~~t:ikii~g does not appear, in tl~csc words: " T h e  
same (referring to the undettaking) filed ant1 approved May 
21st, 1883. .I. R3. Dicksolr, C. S. C." Tire uudcrtaking and 
this entry arc c o p i d  into the tral~ccript of the record next hefore 
the  case settled u p o n  aplwal. 

l ' l ~ i s  is 3 slight fwt, raising 11ot more than ground for conjec- 
ture that the court hat1 any Irt~owlctlge of thc r~ndertaliing, 
e ~ ~ ) w i a l l v  ill the abivni~,  of' : ~ n y  order respcctiiig it. The  clerk 
ltatl :~utliority to recei\c : I I I ~  file i t ,  hut Ilc lrad no a ~ ~ t l ~ o r i t y  to 
~nnltc ally entry ill thc record tonclri~ig i t ,  and in order to create 
the w ~ i v o  of' the ~ ~ n d c r i a k i n ~  :wd the reqrtisite~ in perfecting it, 
it riiwt 11:lvc been ofcretl and zcccptetl by consent of' the appel- 
Ice in terms, or iniplietl by hi\ fai l l~rc to ulake ol;jcction ill c~ r l r t ,  
a d  a note of this fx>t  made in the rccortl. This wo~lld 11:ire 
Iwerr a sriflic.ient \ w i w ~ -  in writii~g. It is tssenti:~I that the 
naiver should be in  wi.ifi~z!y, and so rnatle of' purpose, mi l  \\it11 
the assent of tile appellee. A slip or inadvc.rtenc~e ( * : ~ t r ~ ~ o t  be 
treated :I, a waiver. The statute ha1 expre~sIy inadc the undcr- 
taking antl the justification thereof a substantial ant1 necessary 
incident to :~ppcal.k, except ill the case provitlcd otllerwise, a i d  it 
(.an he dispcnsetl with only in the may prescribed hy law. I t  is 
the plain rlrity of the court to effectuate the legislative prlrpwe. 
W e  car111ot imp:iir it', fi1rc.e by str.~inetl constrnctions i n  aitl of' 

~lcgligent :1l)pcllant5. 
T h e  counsel for the a p p c l l a ~ ~ t  i~~sistet l  on t l ~ c  argrtment t l ~ a t  it 

s~l f ic ie i~t ly  appears that tlw counsel ii)r the appellee signed the 
cxic scttlcrl rll)on appml cftw t l ~ c  undertaliing was filed, ant1 
thus w~ivet l  all ol!jwtion to it, antl relied npcm the (YS(' of HOZO- 
ertou v. Houlc,~son, 86 N. C., 715. 1Ie clearly misapprehends 
the ~ n c a n i n ~  of tlw court iu that case. Mr. Justice R T J F I + ~ ,  i l l  

delivering the opinion, aisigncd, as a reason wliy the writ of ccr- 
tiorari, in licu of an :~pl)cal, shonltl I)e allo\rcd, the fbct, that 
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the appellees had waived any objection to the appeal bond by 
signing the case settled upon appeal after the bond was filed, bat 
he  ditl not mean a waiver in the sense of the statute-that he 
had '( waived by a written conseut on the !)art of the responcl- 
ent" all legal objection to the appeal t)oncl. This corlld not I)e 
so, unless there had been a note of such waiver in the case set- 
tled, and therc was none, either i n  terms or words that could be 
so construecl. A t  thc term next before tllc opiniou w:~s delir- 
ered the appeal in that case Iiad 1)ci.n tlis~nis~etl u p o n  the ground 
that the uutlertnliing had not  been waivccl ant1 liaci not been 
Prolmly justified. 

The  rlnclertakiug upon appeal in this case has not haen per- 
fected as the lam requires, nor lias it been wai\wl by a writ- 
ten consent, in or out of t l ~ c  record. The  motion to dismiss 
must therefore be alIo~t~c(1. Motion a1 lowed. 

Appeal dismissed. 

*F. B. HEMPHILL and otlrers r. L. C. BLACKRELDER. 

T h e  court express ststonisllrnent that appeals should be taken without perfect- 
ing theln according to law, xnd say, that  i f  they were disposed to grant 
relief a p i n s t  such negligence, they Imve no nothority to do so. 

MOTIOS by defendant to t1islni;s an appeal from MCDOWELL 
Soperior Court, heard at  Fel~ruary  Term, 1884, of THE SU- 
PREME COURT. 

Nessrs. W. H, Nulone R I I ~  Robbins & L o ~ g ,  for plaintiffs. 
Xr.  G. iC: Po/k, for defeurlant. 

*The case of Fleming v. Buiyin, from McDowell, was also distuissed for the 
reason nssigned i n  this case. ~1.11.. W. IV, Fleming? for the plaintiff; appellant 
:tnd Mr. G. A? Folk, for the derendant appellee. 
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MERRIMON, J. The undertaking upon appeal in this case, we 
find attached to the transcript of the record, but it is not justijed. 
K O  ((written consent on the part of the respondent," the appellee, 
waiving the undertaking properly justified appears on file or in 
the record. 

F o r  this cause, the appellee moves to dismiss the appeal, and 
i t  is manifest that he is entitled to have his motion allowed. 
McJPilk~n v. ATye, decided at this term, ante, 11. 

It is not improper to sap here, that it is a matter of astonish- 
ment to the court, that intelligent gentlemen engaged in the 
practice of the law persist in sending appeals to this court with- 
out perfecting them as required by the plain, peremptory require- 
ments of the statute. I f  the court mere disposed to graut relief 
against such negligence, it has no authority to do so. Motion 
allowed. 

Appehl disinissed. 

J. ill. CROSS v. G. W. CROSS and wife. 

1. A petition for a certiomri as a substitute for an apped ,  nlust be filed a t  the 
tern] of this court next  succeeding the rendition of judgment against the 
petitioner. 

2. A ma~tdainzcs requiring a judge to settle a case on appeal, upon exceptions 
filed by the appellee, will not be granted where the party himself is guilty 
of laches. 

(Bro~oit v. ?Villiams, 84 N. C., 116, cited and approved). 

PETITION for certiorari heard at February Term, 1884, of 
THE SUPREME COURT. 

iTr. J. M. JlcCorkle, for plaintiff petitioner. 
X o  counsel contra. 
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ASHIS: J. T h e  petition states that at  Gil l  term, 1882, of  
I h v i t l ~ o n  superior court, judgment was rendered in behalf of 
the defendants in an action pending in said court, wherein t h e  
petitioner, J .  M. Cross, was plaintiff, and G. W. Cross and wife 
clefentlants; that the pctitioncr appealed to the supreme court, 
filed his bond in due time, and his counsel, during the term, 
tilade out a case on appeal, which was duly served on t h e  
appellees ; that they, through their counscl, returned tile " case," 
with their objcctiol~s, to the counsel of the petitioner, \tho the  
next day handed the came to His  Honor, Judge Avery, w l ~ o  
presided at  said court, for settiement; that neither Ire nor his 
couoscl, as he is iuforrned a d  believes, were ever notified by 
H i s  Honor of the time and placc of settling the  case 011 appeal. 
Thc  petitioner therefore prays that :r writ of n~nndanzus or ccr- 
tio~rrr-i, or other proper process, I)c issued to His  IIonor, Judge 
Awry ,  requiring Ilim to settle the .'caw," and fhrnartl tlic same 
to tlre clerk of Davidson superior court, that it :nay be filed, 
and a tranhcript of the record a d  the case sent to this court. 

The petitioner is 11ot entitled to the remedies he seeks by his 
petition to secure an appeal. H e  has lost hi, right of appeal 
by his laches. The  law requires that he sbould makc his appli- 
cation for a ( ~ r f i o ~ u r i  at the tern1 of the appellate c m ~ r t  m x t  
succeeding the rendition of the judgment agaimt 11in1. RI'OZU'IL 
v. Williams, 84 N. @., 116. There, the petitioner allowctl 
twelve months to elapse before filing his petition, and i t  was 
held 11e had lost liis appeal by his laches. But, in this case, he  
has delayed making his applicatior~ wore than two years af2er 
the ~ w d i t i o n  of the judgment agaiust him. I I e  has been guilty 
of gross laches, and has tl~erehy lost his appeal. T h e  writ is 
rcfhscd, and the petition dismissed. 

Wri t  rcfusecl. 
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JAMES 1,. CURLLIE v. J. 13. CLARK and others. 

A eertiorui-i will not be granted for 1111 alleged ornission on the pa r t  of the 
presiding judge to state exccl~tions taken or1 the trial, where the ~xxord 
shows that he settled the casc on appeal, 11pori consideration, :~fter his atteo- 
tion was cnlled to the matters of complaint Tt is only whcrc it pI:linly 
appears that, by mistake or inadvertence, the judge failed to state sorne- 
thing which ought to appear in the case, that a motion for the writ will 
he allowed. 

(McDciniel v. Iiiilg, 89 N. C., 29, cited and approved). 

M o r ~ o s  of plaintiff f'ur writ of certiorari heard a t  February 
Term, 1884, of TIIE S U I ~ R E ~ ~ E  COURT. 

Msrznrnros, J. Tlte appellant files his petition in thc cause, 
in which he allegc~s that the casc settled upon appcnl for this 
court does not set forth all the exceptions take11 by him to t l ~ c  
ru l inp 'o f  the jndge i n  the court bclow, and that others taken 
arc not correctly stated, arid he prays for tlle writ of cotiorn~,i ,  
to bc dircc,tcd to the clerk of the supcrior court, froin \\ hie11 tlrc 
:lppeal comes, conrnlantling him to cwtify :i full and complete 
transcript of the record to this court, after the judge who pre- 
sicled a t  the trial in that conrt has had opportunity to revise niltl 
correct the ease scttlcd upon appeal, as he may .ice fit to do. 

We lmve cxanlii:cd the record and arc satisfied that the judge 
who presided at  the trial had his attention called to the several 
grorrutls of conlplaint nlentioned in the petition, and that the 
case W ~ S  settled by him upon consideration. I t  is not 5uggcsted, 
cither in the petition or the affidavit of counsel to support the 
motion, that the judge inadvertently, by mistake or mi-appre- 

2 
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hension, failed to note the exceptions mentioned, and, indeed, 
the case shows that he did not. 

I n  such a case the court will not grant the writ of certiom~i. 
I t  is only where it plainly appears that by inadvertence, mistake 
or accidental misapprehension the presiding judge misstated, or 
failed to state something that ought to appear in the case settled 
upon appeal, that the writ will be granted; and it ought to 
appear thdt the court would probably make the correction. The 
purpose of granting the writ is simply to afford opportunity to 
correct an oversight, and not to require the judge to do anything. 
McDnniel v. King, 89 N. C., 29. 

This court, has no authority to suggest to, or direct, a judge 
of the superior court in settling a case upon appeal, as to what 
particular exceptions 'he shall specify, or what facts he shall 
state. The  law charges him with that duty, because he has the 
record before him, is cognizant of all that was done on the trial, 
and is presumed to be impartial and just. H e  is charged with 
the 1i4ole responsibility when it becomes his duty to settle a 
case upon appeal, and this court must accept it ns importing 
absolute verity, and as it comes from him. 

There need be little difficulty about the exceptions in any 
case, if the courts would note them pron~pt ly  in the minutes of 
the record a t  the time when they are made, and if counsel mould 
put in writing the prayer for irlstructions. The  trouble 
encountered in settling the case upon appeal grows out of :i 
loose and irregular practice. Two of the ten exceptions are not 
takeu'in apt  time, oftener it is not noted in writing, and gener- 
ally, the counsel do not ask for instructions in writing. Hence 
confusion arises, and sometimes unseemly controversy. A due 
observance of the law mould effectually prevent this, and greatly 
tend to the proper conduct of trials, and promote the just deter- 
mination of actions. This  court can easily reach what is in and 
of the record. I t  is difficrilt to reach that whiclr is not in it, 
but i t  is alleged onght to be. 

Motion denied. 
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J. L. SUITER v. E. R'. BRITTLE and others. 

Appeal-Attorney nncl Client-Appenmnce for specicdpuyow. 

1. Appeals must bedocketed in, this court a t  the term next tlfter they a re  taken. 

2. W h e r e  counsel appear specially, the entry sllould state the special purpose; 
but a failure to so state it from inadvertence cannot L P  construed to be :L 
waiver of the riglit of his client. 

(Smith v. Lyon, 82 K. C., 2 ; Broun v. W l l i c m s , ,  83 N. C., 684, and 84 ?\'. C. 
116; Wdey v. Lineberry, 8s S. C., 63;  Scc~te v. O'lielly, Ib., 609; Stute v. 
Rc[ndull, Ib., 611, cited and approved.) 

MOTION to dismiss an appeal heart1 at February Tern], 1884, 
e f  THE SUPREME COURT. 

i7Iessm. T. W'. J f a s o ~ ~  and R. B. Peebles, for plaintiff appellant. 
N r .  Thonzas AT. Hill ,  for defendant appellee. 

MI~RIMOX,  J. Thc  oppellee moved at the present term to 
dismiss the appeal in this case, upon the ground that it was taken 
at the spring term, 1883, of' the superior court of Nortllampton 
county, and was not brought up and docketed at the last October 
term of this court, nor until the second day of February of the 
present year, and no s t e p  mere taken at the October te1.m to 
bring it up. 

At this term, the cou~lsel for the appellee entered his appear- 
ance without specifying that he appezred only for the purpose of 
making the motion to dismiss the appeal. The appellant insisted 
that the appearance of the counsel was general, and operated as 
n waiver of the grouncl of the motion. 

The counsel for the appellee declarcd and. insisted that he 
intended to appear only for the purposes of the motion. The 
motion was entered in writing several days before it came u p  for 
argument, and it is very manifest to the court, that it mas the 
counsel's purpose to appear as he insisted, and he must be so 
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treated. H i s  course of action sufficiently indicates his purpose. 
A mere or slight inadvertence of counsel in failing to enter spe- 
cially, that he entered his appearance o d y  for the purpose of  
making a motion, cannot be construed to he the w n i v ~ r  of the 
right of his client. Regularly, ho~vcvcr, the entry of the appear- 
ance sllould spccifjr tlle special purpoic, if tllcre be any. 

This  case does not require that we shall pass upon the ques- 
tion how far a general appearance of coutlsel might operate a s  :& 
\~a ive r  of the grounds of' motion like tile present. 

The appeal having l m u  talteu at  the spring term, 1883, of 
thesuperior conrt, the  law rcquircd the clerk of that conrt to trnns- 
mit  to the clerk of this court, within tweuty days after receiving 
a copy of the case settled for this court upon appeal, a copy of 
the judgrnent roll and of the case settled. Granting all t l ~ c  time 
allowed by law for taking the appeal and scttling the caie npon 
appeal, in any possible view of the matter, the transcript ought 
to h a w  reached the clerl; of this court more tlmn a. month before 
the beginning of the last October term, and the appeal ought t o  
have been docketed on the first clay of that term. The  r~alc of 
pactice rcquired that it should be tlocli-etcd within the first eight 
days of thc term; ifdoclzrtcd afterward.;, it  stood continued under 
the rule. 

I t  was the plain duty of the appellant to see tllat his :ippe:d 
was duly docli-eted a t  the term of t h i b  conrt to which it was 
taken. I Ic  might have inovctl 011 the first dny of tiic tcrm to corn- 

the clerk to se i~d it UP. AS he did not, and did not at  any t h e  
during the October term, he loit the apizal. I t  is well settllctl that 
the appcal n1u5t he brorrght up  to the term of this cor~rt  riext aftw 
i t  was taken. And  in case3 wl~crc  no case was wttled upon 
appeal for this court, it is the duty of the appellant to docket tllc 
appeal and place himself in position to take S I I C ~  further s t c p ~  
as he may be advised, to pcrfect his appeal. The  appeal is not 
now properly in this court, and the appellee has rights in rcgnrd 
thereto that he may assert in  the way he seeks to do by  his 
motion. Xmith v. Lyon, 82 N. C., 2 ;  Brozun v. Wlliams, 53 
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N. C., 684; Brown v. IYillicrms, 84 N. C., 116; JViLey v. Line- 
berry, 88 ru'. C., GS; State v. 07Kelly, SS N. C., 609; State v. 
Randall, 8s N. C., 611. 

I t  is suggested by aEdavit ,  that the clerk of the superior court 
sent a tra~iscript of the record more than once, and in clue time, 
tliat failed to reach this court. That may be, bnt that firlet did 
clot prevent the appellant from taking the proper measures at 
the October tcrm to bring his appeal up; indeed, it afforded t l ~ e  
strongest reason why proper and prompt action slionld have bccn 
talien. There could scarcely be more manifcst neglect. 

T h c  appellee is cntitlcd to  ha\^ his motioi~ allowed, and the 
appeal rnust be disriiissed. I t  is so ordercd. 

Appeal dismissed. 

*W. A. SMITH, Adrn'r. v. RI. A.  ABRAMS and others. 

Ap~~mal will be Bismissccl , iuho~  Surety does not Justify- 
Certiorari. 

An appeal mas disrnissecl, upon motion, for the reason that the surety to the 
bond had not justified ; and tlie appellant then applied for the wri t  of eer- 
tiorari, slating as an excuse for ~mn-compliance wit11 the statute that i t  was 
not  the practice in tliat conrt for sureties to justify, and that h e  was not 
aware of the recent decisions enforcing the statutory obligation ; IIeld, t!iat 
upon his own showing Ile is riot entitled to tlie writ. The  court will require 
n strict compliance with the statute rcgrilating appeals. 

( Wade v. ATeu.ber11, 7 3  N. C., 318 ; Elliolt v. ITolliduy, 3 Dev., 377 ; Ifi~rsl~cczo v. 
JfcDowell, 89 N. C., 181, cited and approved). 

PETITION by defendant fur certiorczri hcartl a t  February Term, 
1884, of THE SUPREME COURT. 

*Mr. Justice ASIIE d i i l  not \ i t  on the hearing of this case. 
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itlr. James A. Loclchm~t, for plaintiff. 
Messrs. Battle dl- ,Vo,?+decni and J. L). iS'Imw, for defendants. 

SAIITH, C. J. The application is f'or an order to bring up the 
record of the cause determined at  fall term, 1881, of the supe- 
rior court of Anson, the transcript of which, upon the petitioner's 
appeal, was filed in this conrt a t  February term, 1883, and t h e  
appeal dismissed for iniufficiency in the appellants' undertaking, 
i n  that the surety thereto had not justified. 

T h e  only reasons now assigned for the gldlJCl11g of the writ, 
and i n  cscuse for non-compliance with the requirements of the 
statute, are, that i t  was not a uniform pactice in that court for 
the  surety to n ~ a k e  oath to his ability to rllcet his obligation, and 
that  whew the bond was produced before the clwk it nas  
accepted by him as suficient, and that appellants were not then 
aware of the recent ruling of this court in enforcing this statu- 
tory obligation. 

I n  opposition to these aveiments i t  is h o n n  in the affitlavits 
of ,the plaintiff, TTTilliam ,4. Smith, that both the intervening 
creditor and appellant, James B. Lindsey, n h o  executed the 
bond, and the surety, Jesse 14. Smith, werc insol~ent ,  sustaining 
this charge against the latter by extracts from the list of' taxables 
for the years 1881 and 1582. Their affidavits are accompanid 
with that of the clerk, w h o ~ e  recollection is that when the said 
Lindscy and his counsel came into his office and inquired of him 
if the proposed surety would do, his answer was he supposed he 
wonld; that the bond mas a few days later brought into the 
office an(] l~anded to affiant, who, on examination, discoverd the 
omission of any verification and called i t  to the attention of thc 
connsel; that thereupon some unremembered conversation took 
place, and affiant said: " I  suppose that Jes-e M. Smith would 
justify if present, and 1 suppose i t  will do anyhow." 

H e  further states that he has been in office since September, 
1874, and does not recollect, except in the present and one other 
case, ever to h a w  seen an nnjustifierl appeol bond taken and 



FEBRUARY TERM, 1884. 23 

sent up, and the general practice has beeu to have such justifi- 
cation. 

I f  the petitioner's own statements furnished any satisfictory 
grounds for the omission to pursue the plain directions of the 
statute, and we think they do not, f'or the interference of tlle 
court in relieving the appellants, they are remorecl Ly the un- 
contradicted affidavits offered ia oppositiou. 

The  granting of the present application wo:~ltl be to declare, 
i n  substance, that any disregard of the law i n  prescribing the 
conditions of an effectual appeal might be tlisregarded, and n 
remedy found i n  this writ. Ever  since the decision in V a d e  v.  
JTezcbern, 7 3  3.  C., 318, the purpose has beeu manifest to 
cnfurce the inc?ispen~aLle requisites of' the la\v ill pcrf'ecting nn 
appeal, when the appellee sought to avail hinlself of tllcm, and 
such has been thc unvarying current of subsequent rulings. 
The cases are collected in the note to sec t io~~  560 of Clark's 
Code. Some rcluxatiou perhaps was ncceswry a t  first, as inat- 
tention to the act had induced a practice of nc~t insisting on its 
provi.;ions to an extent that seerned to warrant the nnardiag of 
the writ upon the gro:und of surprise. But  it doc5 11ot follow 
that whcre the appeal is lojt this remedy ii open to the appel- 
laut, r~niess there be sumcient reasoil for the failure. The writ 
of certioim'i now iisues, "as heretofore in iiie " 1))' the act of 
1874-75, ch. 100, and wc I N L I S ~  1001i to the former pnt i ice  for 
the rules governing its issue. 

Among the many cases before this court n c  do not tieem it 
necessary to advert to but one, nut] in this the facts are r~o t  very 
unlike those set out in the applicntion before us. Elliott v. 

Holliday, 3 Dev., 377. The  defendant filed :in affidavit itating 
that he was ignorant of the rille requiring the appeal l~oncl to bc 
executed during the term of the  county court; that he thought it 
sufficient if  the appeal was allowed by the coart, and that the bond 
could be executed at  any time; that he had brought his silretie3 
to the clerk, but finding him busy, he had, under an c~ roncous 
impression, requested t l~enl to attend after its espiration. T l ~ ~ r t b  
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\ins also 311 :iverment of meritq. The certio~wi i war awarded in 
t l ~ e  snpcrior court, and, upon the plaintiff's appeal, declal,etl to 
be erroneous, ant1 DASIEL, J., said : 

"The  defendant does not come within any of the cases decided 
in this itntc. Chambers v. Snzitlz, 1 Hag.., 366; Collins v. Noll, 
Ib. ,  224. There does not appear to bc any n~isconcluct either in 
the coult or the clerli ; 110 ~ l~anage~nen t ,  fraocl or contrivance by 
the adverse party, nor any inability in the applicant to give 
sureties during the term. T h e  only reasons offered are that the 
defendant was ignorant of the law, auc! that the clerk was very 
busy ant1 11c did 11ot ~ v i ~ 1 1  to iliiturh him. It is a ruic that 
iguorauw o f  thc law csc i lLc~  1 1 0  II~:IP."  

ds.urniug all th:tt the app l i can t  itatci t o  be trutl, 110 legal 
excuse is f~lruishctl for tlle omiision of the prtscribed verifica- 
tion of the hond, without \ ~ h i c h  it is of no cfftct. C. C. P., 
$310 ; Harshato P. ,~hDowill, S9 N. C., 181. 

The application most be denied and it is $0 adjudged. 
Motion denied. 

T. S. ROYSTER, Adm'r, v. H. H. BURWELL and others., 

An appeal will be dismissed where there is no fitatement of the case and  no 
bond wi th  proper justificntion filed v:ithin the time allowed by law. 

( A d a m  v. Rceces, 7 4  IS. C.,  1 O G  ; Bryson v. Lucns, 85 N. C., 3 9 7 ;  Sere? v .  
IlicLaz~chlin, 82 N. C., 33'2, cited and approved). 

CIVIL ACTIOS tried at  Fa l l  Term, 1883, of GRANVILLE 
Superior Court before XacRae,  J. 

T h e  defendants appealed from the judgment of the court 
below, ant1 the plaintiff moved in this court to disniiss the 
appeal. 
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N_II.. T. B. Ve~lnble, for plaintiff. 
No connsel for defendants. 

ASIIE, J. There was judgment in behalf of the plaintiff: 
4'From which judgment defendants appealed to the supreme court ; 
notice waived; bond in the sum of $25 adjudged sufficient; 
by consent, defendants allowed till Vance superior court to file 
bond and make u p  case." This cntry 011 the record is signed by 
the judge presiding. 

No  statement of the case on appeal accompanies the record. 
The bond sent up is without justification aud wafi not filed until 
after Vance court. Upon these grounds the plaintiff's counsel 
moved in this court to dismiss the appeal, 2nd the motion is sus- 
tained. Adnnts v. Reeves, 74 N. C., 106 ; Brnith v. Abwrns, at 
this term ; B ~ y s o n  v. Lucus, 85 K. C., 397 ; &ever v. McLnugh- 
/in, 8 2  N. C., 332., THE CODE, $560, 2nd the numerous cases 
there cited. 

Appeal dismissed. 

M. F. BRSNTLEY v. B. F. JORDAN. 

Appeal, ?totice of. 

Where, under the Code of Civil Procednre, 480 (not hrougllt forward in THE 
CODE of '83), the plaintiff; at the time of filing his complaint, failed to name 
Borne person upon whom service of pleadings and notices map be made, i t  
was held that a notice of appeal filed by the defendant in the clerk's office 
was sufficient under the statute to charge the plaintiff with notice thereof. 

(Campbell v. Allison, 63 N. C., 568; Bryan v. Hubbs, 69 N. C., 423, cited and 
approved). 

MOTION to dismiss an appeal heard at  February Term, 1884, 
of THE SUPREME COURT. 

Tha  defendant appealed from the judgment of the court 
below, and the plaintiff r ~ o w  moves to clismias the appea!. 
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Mr. I?. B. Peebles, for plaintiff: 
N o  counsel for defendant. 

MERRIMON, J. The  appellee moved a t  the present term to 
dismiss the appeal in this case, upon the ground that i t  does not 
appear in the record or otherwise, that  any notice of appeal was 
given to him. 

A notice of appeal appears in the transcript, hut i t  does not 
appear that i t  was ever srrved otherwise than by simply filing i t  
among the papers of the case in the clerk's office. 

Thc  appeal was talien to the last October term of this court, 
and docketed at  that term. Counsel then entered his appearance 
for the appellee, and consented in writing to a continuance of 
the case to the present term. A t  this term, no motion mas made 
to dismiss the appeal until the case mas called for argument. 

Appeals are tnlien, not granted by the court, by the appellant 
from the order or judgment of the superior court in the cases 
allowed by lam. They must be taken within tcn days after 
notice of judgment rendered out of term, and witliin ten day? 
after the rendition of the judgment in term; and within that 
time, the appellant shall cause his appeal to be entered by the 
clerk on thc judgment docket, and notice thereof to be given to 
the adverse party. THE CODE, @549, 550. 

This court has held repeatedly tllat a failure to give noticc o f  
appeal is a good ground for a motion to dismiss it. Campbell v. 

Allison, 63 N. C'., 568; Bryan  v. Hubbs, 69 N. C., 423. 
I t  is not necessary that we shall decide the questiou, whethel- 

or not notice of appeal may be waived by entering a gcncral 
appearance by co~il~sel  in this court, as mas done in t11i.j case, 
because the motion to dismiss luust be denied upon another and 
distinct ground. 

T h e  Code of Civil Procedure, $80, provides that, " A t  the 
time of filing his complaint, the plaintiff, and a t  the time of 
filiug his answer, the defendant, sliall name some place aud per- 
son in  the couuty town in which the court to which the action 
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is brought is Ileld, where and upon whom service of pleadings 
and notices in the action may be served; and if either shall fail 
to do so, theJiliny of all such pleadings ant1 notices in the ofice 

the clerk of the cozwt shall be deeined su$icient service on the 
day of srlch filing, unless the parties shall, in writing on the copy 
of his cqrl~plaint or answer, or  by other written notice served on 
the adverse party, require personal service thereof, at  a place 
namcd by him in the connty, and shall deposit nlith thc clcrk a 
sum sufficient to pay the cxpense of such personal service, in 
which case, the personal servicc shall be nlade a t  his expense." 

This  statute was i n  forcc at  the time the appeal mas talien i t ]  

this case, and continued until TIIE CODE went into effect. It 
was not 1)rougllt forward in THE CODE and is not now operative. 

I t  does not appear that thc appellee named "some place and 
person in thc county town in which thelcourt to which the action 
is bro~ight is held, mllcre and upon whom service of pleadings 
and notices in thc action might bc made, or required in writing 
personnl service, and it must be taken that he did not. I t  does 
appear in the record that the appellant filed n notice to the ap- 
pellee of the appeal "ln the office of the clerk of the court," as 
required by the statute. I t  is plain that the tlcfendant intended 
to avail I~imself of the statutory provision as he had the right 
to do, although i t  may not have been the usual course of prac- 
tice to give notice in that way. I n  the ordinary course of pro- 
cedure, the plaintiff should have taken actual notice of the notice 
filed, but it being filed, the statute charged him with notice. It 
was competent at  the time it was given to give i t  in the may 
adopted. I t  was sufficient, a n d  so the appellee had due notice. 

Thc  motion to dismiss the nppeal is therefore denied. 
Motion denied. 
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R. X c M I L L A N  v. COMMISSIONERS OF ROBESOK COUSTY. 

Appd-C70unties a n d  Coztnfy Conz?nissione~-s. 

T h e  statute does not provide for a n  appeal from the refiisal of the county 
co~umiss ioner~  to allow credits c l a i m d  by a sheriff i n  his settlement with 
the  county. H i s  remedv to test the validity of his claim is by a civil action. 

(Jones v. Commiasione~s, 88 S. C., 56, cited and approved). 

Mo~roiv to dismiss an appeal heard at  Spring Term, 1883, of' 
ROBESON Superior Court, before MucRae, J. 

This  was an appeal to the superior court from the action of 
the defendant board of commissioners in refusing to allow the 
plaintiff, late sheriff, certain cretlits on his accounts with the 
county. The defendants niored to disn~iss the appeal. His 
Honor grantetl the motion, and the plaintiff appealed. 

Nessrs. French & Normerit and Rowlantl dl. McLean, for 
plaintiff. 

Messm. J. D. Shaza, T. A. NchTeill, and F rank  McNeiU, for 
defendants. 

MERRIMOS, J. The  coanty cornmissioners of Robeson county 
declined to allow the appellant, as the latc sheriff of that county, 
credit in his settlement with the county for certain taxes due and 
uncollected from insolvents, as directed by the statute (Acts 
1881, ch. 183), and from their refusal to allow such credit he  
undertook to appeal to the s ~ ~ p e r i o r  court. Tha t  court, up011 
motion of the appellees, made an order dismissing the appeal, 
ancl the plaintiff appealed to this court. 

It is manifest that the order of the court distnissing the sup- 
posed appeal was a proper one. The county commissioners, in 
the respect mentioned, possessed no judicial functions; their 
duties and powers were purely ministerial ; ancl their decision, 
one way or another, mas not conclusive upon the sheriff. He 
could bring his action in the  superior coart, and obtain any 
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redress to which he may be entitled ; or, it may be, if lie is 
entitled as he contentla, lie can properly have redress in the 
action which thc case llpon appeal states has 1)ecn brought 
against him by the coniniissioners. A t  a11 events, he cannot 
bring his cause of action into court in the way hc lids under- 
talien to do. Thcrc is no statute t h t  allow; an appeal in this 
or similar cases. This caw is not unlike that of Jones v. Corn- 
missioners, 88 N. C., 56. 

No error. Af i rn~cd  

J. J. BIOTT v. J. A .  KAMSAY. 

T h e  jodgncn t  of the court below will be affirmed, where there is no caqe on 
appeal, and nothing in the record to show an exception taken. 

C ~ v n ,  ACTION tried at  Sprillg Term, 1583, of ROWAX Supe- 
rior Court, before Gr.cmes, J. 

The plairttifT, as rcvenue collector of the United States, brought 
this action against the defendant for money collected by him as 
the dcputy collector of the plaintiff, and not paid over. 

The defendant sets up a counterclaim as a defense to the action? 
alleging that hy reason of a contract with the plaintig for addi- 
tional compeiisation, made subsequently to his appointment as 
deputy, t l ~ e  plaintiff became indebtcd to him in a n i ~ ~ c h  larger 
amount than tllat claimed by tlic plaiutiF in his complaint. 

The matter was referred to a referee to take thc account 
between the parties. The referee reported that in the absence of 
such a contract as that sct up by thc defendant, he mas indebted 
to tlic pIaintifY in the amount rncntioncd in his report; but if, 
on the other hand, there was such a contract, then the plaintiff 
mas indebted to the defendant i n  a larger amount than was claimed 
by the plaiiitiff against him. 
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The referee suggested to the conrt, that whether there was such 
a contract between the parties as that alleged by the defendant 
but denied by the plaintiff; was a proper question for a jury. 
T h e  court being of that opinion, accordingly, a t  the spring term, 
1883, of Rowan superior conrt, the following issue mas sub- 
mitted to the jury : 

"Did the plaintiff and the defendant on or about the 27th 
day of April, 1872, make a new contract, whereby the plaintiff 
J. J, Mott agreed to pay the defendant John A. Ramsay, as 
compensation for his services after that date, the sum of one 
hundred and fifty dollars per month?" To which thc jury 
responded : "They did not." 

There being no exception taken to the report of the referee, 
judgment -was rendered on bellalf of the plaintiff for the sum of 
$162.11, with interest from the 18th of February, 1874, as 
reported by the referee. F r o n ~  this judgment the tlefendant 
appealed to this court. 

i'IIessrs. ~ ~ c C o r l i l e ,  i l ~ m j e l d  and K e n *  Craige, for plaintiff. 
No counsel for defendant. 

ASHE, J. The case Comes before us on appeal of the defend- 
ant  w i t h o ~ ~ t  any statement of the ((case on appeal," and nothing 
in the record to point us to any exception to the jr~dgment of the 
court below. I n  all such cases it has heeu the uniform practice 
of this conrt to affirm the jntlgment of the superior court. 
Swepson v. iSzmmey, 74 K. C., 551; Ufley v. Foy, 70 N. C., 
:303; Twne?. v. F o a d ,  8 3  N. C., 683;  &ate v. Orrell, Bnsb., 
217; Fleming v. IIakomb, 4 Ired., 2 6 s .  

No error. Affirmed. 
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JESSE B. GRANT v. EDWARDS & DELOATCH. 

Injunction. 

An injunction granted before the issuing of a summons in the action is  
premature. 

(Kincaid v. conly, Phil. Eq., 270, and 64 N. C., 387; 2'1.ezle.i. v. Ilewsom, 68 
N. C., 13, and cases cited, approved). 

APPEAL from an order made at Chambers, on the 27th of 
Xovember, 1882, by McKoy, J. 

The plaintiff appealed. 

Mr. R. B, Peebles, for plaintiff. 
No counsel for defendant. 

SMITH, C .  J. Upon the rendition of final judgn~ent in this 
cause, at  February term, 1882 (86 N. C., 513), defendant, 
James J. Deloatch, without instituting a new action by the 
issuing of a summons to impeach the judgmei~t for fraud prac- 
ticed by the plniutiff, applied to the judge holding the superior 
court a t  Pl'orthampton, and obtained from him a restraining 
order, to operate until his motion for an injunction could be 
heard, of the time and place for which due notice was given. 
This order was made upon an affidavit offered and acted upon 
at chambers, wherein therc are numerous allegations intended 
to show unfairness and fraud in  the plaintiff, whereby the 
defendant mas misled and deceived, and malting no resistance 
himself to the action, conlmitted the defense to the principal 
defendant, Edwards. 

The notice of the application for an injunction having been 
served, the motion mas allowed and the order granted to con- 
tinue until the hearing of the cause, then supposed to be depend- 
ing in an impeaching suit at  the instance of the complain- 
ing defendant. 

Such a suit for such alleged cause coulcl have been brought in 
the superior court of Northanlpton, under the authority of the 
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case of Kincnid v. Conly, Phil. Eq., 270, and 64 N. C., 387, 
and it is manifest from the form of the interlocutory judgment, 
and in the absence of any direct opposition to its being made, 
that the judge acted under the impression that a new and orig- 
inal action for relief had been begun, to which the restraining 
order was merely auxiliary. T h e  plaintiff appealed, and this 
uiiusual proceeding is before us, which is in substance an  inter- 
vention in a cause, finally disposed of in this court, to preveut 
the plaintiff from reaping the fruits of his judgment. 

The interlocutory judgment, as preliminary to a suit contem- 
plated, but not begun, is wholly unwarranted, and directly 
repugnant to previous rulings. P n i h k  v. Joyner, 63 N. C,, 
573 ; NcArthw v. JIcEc~chin,  64 N. C., 72 ; Himh v. White- 
hecrd, 65 X. C., 516 ; Trezler v. ATewsonz, 88 N. C., 13. There  
is error, and the judgment must be reversed. 

Error. Reversed. 

J. B. BRID(4EIC-3 and wife vr. \V. H. MORRIS P: SONS, 

1. An injunction will be grinted to postpone a sale of land by a mortgagee 
under the power contained in the deed, until the hearing of the case, 
where the affidavits show there is a controversy as to the amount due, 
arising out of numerous business transactions between the parties; and i n  
such case i t  was proper in the court to make the restraining order condi- 
tional upon the mortgagor's executing a bond with justification to indem- 
nify the mortgagee. 

2. I t  is not necessary to insert, in a mortgage deed, a provision for giving 
notice to a mortgagor of an intended sale nndar a power contained in  the  
deed, in advance of the advertisement. (Capehart v. Biggs, 77 N. C., 261, 
overruled as to this point). 

(Mosby v. Hodge, 76 N. C., 387 ; Korneguy v. Spicel., Ib., 95; McCorkle r. Brem, 
Ib., 407, cited and approved). 
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BRIDGERS v. MORRIS. 

MOTION by plaintiff for injuuction in  a suit pending in 
NORTHAMPTOX Superior Court, heard at  Chanibers in  Tarboro 
on August 3d, 1883, before Philips, J. 

The court granted the motion and the defendants appealed. 

Mr. R. B. Peebles, for plaintiffs. 
J ~ T .  14'. C. Bowen, for defendants. 

SMITH, C. J. The plaintiffs, J .  B. Hridgers and wife, on 
December 15th, 1880, conveyed by mortgage deed to the defend- 
ants, in their partnership name of W, H. Morris & Sons, n tract 
of land, described as containing one hundred acres, with condi- 
tion to be void on payment at  maturity of a bond for six hun-  
dred dollars, executed to said firm on the sanle day, and payable 
on January loth, 1883, with interest from date at the rate of 
eight per cent. per annum, and vesting a power in the mortga- 
gees of making sale in case of default. 

I n  January, 1882, the plaintiffs executed 3 second nlortgage 
deed to the defendants for a lot, with store-house thereon arid the 
goods in it, and two tracts of land, designating them by name, 
on condition to become void if t l ~ e  n~ortgagors should at niatur- 
ity discharge a debt due by them on their bond given to the 
defendants at  the same date for fourteen hundred dollars, due on 
January lst, 1883, with similar provisions for a sale in default 
of payment. 

The defendants rendered an account of their dealings with the 
plaintiff J. B. Bridgers to him, showing to be due them on 
December 30th, 1882, a balance of $2,321.13, and, the latter 
failing to provide for the payment, they proceeded under the pro- 
visions of the mortgages, to advertise a sale of said property on 
the first Monday in August following, to satisfy the mortgage 
debts. Thereupon the plaintiffs commenced the present suit on 
June  Seth, 1888, and, using their sworn complaint as an afidn- 
vit, applied for and obtained from the jndge a temporary restrain- 
ing order to operate until an application after notice conltl be 

3 
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heard for an interlocutory injunction to be in force until an 
account could be taken, the true indebtedness of plaintiffs ascer- 
taiued, and the cause finally heard and determined. 

The application was heard upon the complaint answer and 
accompanying exhibits, full and voluminous, at  chambers, before 
the judge, on August 3d, 1883, both parties being represented 
by counsel, when the following order was made: 

"Upon the reading of the complaiut, answer and exhibits, i t  
is considered by the court: That upon the filing of abond in the 
penal sum of one thowand dollars payable to defendants, with 
two or more sureties, to be justified before tho  clerk of the supe- 
rior court, to indemnify the defendants in the premises, the 
restraining order in the cause is continued to the hearing-this 
to be given within ten days; in default thereof, the defendants, 
after advertising for thirty days, have leave to sell according to 
the provisions of the mortgages." 

The plaintiffs allege the omission of divers credits to which 
they are entitled, and which are not entered in the account ren- 
dered, which mould greatly reduce the amount claimed, while 
the defendants dehy their imputations, and, with elaborate ex- 
planatioas, supported by numerous letters from the plaintiff, 
insist that every proper credit has been allowed, and the full 
arnount claimed is due then]. 

Without going into a minute examination of the proofs offered, 
i t  is sufficient to say that there have been many'business transac- 
tions between the parties, and it is a proper case to interpose and 
suspend the proposed sale by the creditor mortgagees, until the 
account can be investigated and the sum still due be ascertained, 
before a sale is made to discharge it. The delay cannot, so far 
as we see, operate to the injury of the mortgagees; and if it 
could, an ample indemnity is provided in the order itself before 
the in,junction shall issue. 

The ruling of the court is in accordance with several recent 
a~jndications, and furnishes no just ground of complaint to the 
appellants, guarded as it is by the requirement of atleqnate secur- 
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ity for the protection of the defendants against loss or damage 
from the delay. To some of these cases we shall refer in pass- 
ing upon the appeal. 

I n  3fosby v. Hodge, 76 N. C., 387, the motion was to dissolve 
au injunction issued to restrain a sale by the mortgagee, to pay 
the secured debt, which was allowed in  the superior court, and on 
appeal the ruling reversed. The Chief-Justice who delivered 
the opinion, after stating that the exercise of such powers by the 
mortgagee acting for his own benefit was looked upon "with 
extreme jealousy," proceeds to say: "The exercise of the power 
is only allowed in plain cases where there is no complication and 
no controversy as to the atnount due upon the mortgage debt, 
aud the power is given merely to avoid the elrpense of foreclos- 
ing the mortgage by action: but that where there is such com- 
plication and controversy, the court will interfere and require 
the foreclosure to be made under the direction of the court after 
a11 the coutroverted matters have been adjusted and the balance 
due is fixed, so that," kc. 

I n  Kornegay v. Spicer, decided at the same term upon a simi- 
lar motion, the Chief-Justice uses this language: "The idea of 
allowing the mortgagee to foreclose the equity of redemption, by 
a sale made by himself, instead of a decree for foreclosure and a 
sale made under the order of the court, was yielded to, after 
great hesitation, on the ground that in a plain case, when the 
mortgage debt wgs agreed on and nothing was to be done except 
to  sell the laud, it would be a useless expense to force the par- 
ties to Gome into equity, when there were no equities to be adjusted, 
and the n~ortgagor might be reasonably assumed to have agreed 
to let a sale be made after he should be in default." 

The same rule was affirmed and enforced in Cupehnrt r. Biyys, 
77 N. C., 261, upon the like state of facts, aud the mortgagees 
were forbidden to make sale until the disputed account could be 
investigated and the indebtedness determined. 

W e  are unable to find in the present case auy features essen- 
tially distinguishing it from those cited, and exempting it from 



36 I N  THE SUPREME COURT.  

--- .- 
SMALLWOOD v. NEWBERX. 

the gcneral proposition there established. Here is a controversy 
as to what is due, and though the evidence may predominate, 
when examined, in favor of the i~~delsteclness claimed, as argued 
for the defendant, i t  cannot he expected that the court, upon i> 

preliminary order, such as this, shall go into a full investigation 
and decide apon the atnonnt of the indebtedness, instead of Ieav- 
ing this to be settled upon the final hearing and disposition of  
the cause-more especially where provision is made against any 
iujarious consequences that may arise from the suspension of the  
sale. lMcCorkle v. Brem, 76 N. C., 407. 

I n  our reference to Chpehart v. Bigys, supra, for another pur- 
pose, we do not wish our silence to be misconstrued as giving 
sanction to the suggestion of the Chief-Justice in reference to an 
insertion in a mortgage deed that vests a power of sale in the 
mortgagee, of a provision for giving notice to the mortgagor of 
an intel~clecl sale in advance of the advertisement. T h e  default 
authorizes the exercise of the power, and we see no reason for 
imposing restraints or conditions which the parties themselves 
did not see fit to iutroduce into the instrument, and thus impair 
the valne of these securities for the creditor, whose rnerit chiefly 
consists in the promptness and small expense with which the! 
are r e ~ ~ d e r e d  available in enforcing payment. 

There is no error and this will be certified. 
K O  error. Affirrncd, 

J. W. BMALLWOOD and others v. CITY O F  SEWBERN.  

CTjsaded School Law-Election and Decidion of Cmz.nssers- 
Taxation-Injzc~tction-Act of Assembly. 

1. A n  election was held in the city of S e ~ r b e r n  under the rules and regula- 
tions governing the  city elections, in pursuance of the act of 1883, ch. 
117 (to establish graded schools i n  Newbern), and the proposition sub- 
mitted to the qualified voters whether n tax should be levied to establish 
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the graded schools; Held, that the dechration of the result of the same 
by the mayor and city council, under the authority conferred by the act, 
that a majority of the qualified voters approved the proposition, is con- 
clusive until reversed by a direct proceeding. 

2. T h e  injunction to restrain tho collection of the tax complained of in this 
case was properly refused. 

3. T h e  validity of an act of assembly will not be determined upon a mere 
suggestion in an affidavit in injunction proceedings that the same is not 
valid, bnt only al lere the question is raised by proper pleadings and for 
the purpose of testing its constitntionality. 

(Cuin v. Commissioners and cases cited, 86 N. C., 8, cited and approved). 

MOTION for injunction heard at  Fall Term, 1883, of CRAVEX 
+Superior Court before iShepherd, J. 

The complaint states, in substance, that the defendant is a 
tnnnicipal corporation, the powers of which being vested in a 
mayor and city council, as provided by the private acts of 18'79, 
ch. 42, amended by the act of 1883, ch. 117, entitled " A n  act 
to establish gracled schools in Kewbern " ; that the plaintiff3 are 
citizens and tax payers of the defendant city, and a tax of twenty 
cents has been assessed upon every one hnnclyed worth of their 
property to establish graded schools in the city, which the 
defendant threatens to collect ; that defendant's powers of taxa- 
tion are restricted by its charter, and that assessed, as afore- 
said, is in excess of its powers of taxation; that said tax mas 
riot authorized by a vote of' a majority of the qualified voters in 
the city, and the same is wrongfully assessed and cannot be 
legally collected. Wherefore, the plaintiffs ask for an injunc- 
tion restraining its collection, &c. 

The clefendant, admitting some of the plaintiffs' allegations 
and denying others, relies mainly upon the said act of 1883, and 
states that an election was held on the 7th of May, 1883, to 
determine whether the said assessment should be nlade in aid of 
the  said schools, and that according to the returns of the same, 
the result was declared according to law that a majority of the 
qualified voters of the city voted (( for scl~ools:" and i l l  favor 
of the assesment of said tax. Wherefore, the defendant asks 
that the action he dismissed. 
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I n  affidavits of plaintiffs, it is denied that a majority of the 
qualified voters, registered at and for said election, voted in favor 
of'the tax; and that the same was never so declared as a fact by 
the authorities of the city; and it was also stated that there 
were many irregularities at  mid election-one affiant presenting 
himself at  the polls and being refused the privilege of voting, 
and the poll-holders saying that the registration books had not 
been revised, kc. 

The cause coming on to be heard on the pleadings a d  affida- 
vits of both partie~, it was adjudged that the motion for injunc- 
tion be refused. From this judgment the plaintiffs appealed. 

MY. IK W. CClavk, f i r  plaintiffs. 
Messrs. H, R. B r y a n  and Nixon, Sinzmons & Manly, for 

defendant. 

MERRIMOS, J. I n  view of the verified complaint, answer, 
affidavits and the case settled upon appeal for this court, we 
think the court below properly refused to grant the injunction 
prayed for. 

The priucipal ground of the application for an  injunction 
restraining the defendant from collecting the taxes mentioned in 
the complaint is, that the result of the vote required to be 
taken by the statute (Acts 1883, ch. 117, $1) was not fairly and 
truly ascertained and declared by the proper authorities, and 
that, ia fact, a majority of the qualified voters of the city of 
Xewbern did not vote " for schools." 

W e  have carefully examined and considered the statute cited, 
the verified pleadings and the affidavits both for the plaintiffs 
and for the defendant, and are satisfied that the vote was taken 
substantially as the statute directs, and that the mayor and 
council of the city of Newbern ascertained and declared the  
result of the same, and entered a declaration of such result upon 
the n~inutes or records of their proceedings, wherein they declared 
that a majority of the qualified voters voted "for schools," and 
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that the result of the election was in favor of the assessment of 
taxes for the purpose of supporting graded scllools as allowed 
by the statute. 

I t  is admitted by the plaiutiff that the mayor and council 
held an election as directed by the statute, but he iusists that 
they had no authority to ascertain and declare the result; and, 
further, that if they had such authority, they did not ascertain 
the result fairly and truly. H e  does not point out in the com- 
plaint, nor does he suggest iu his affidavit, how and by whom 
the result of the vote sbocild have been ascertaiucd; but we 
infer he means to insist that the inspectors of the regular city 
election, required to be appointed under THE CODE, 0037.88, 
3789, ought to have ascertained, declared and certified the 
result. This is the strongest view of the matter for the plain- 
tiff, and accepting it as his, we do not think it corfect. 

The mayor and council are charged specially with the duty 
of submitting the proposition mentioned i n  the act to the quali- 
fied voters. The statute provides that, (' The mayor and coun- 
cil of the city of Newbern are authorized and reqairerl to 
submit to the qualified voters of said city at  the next regular 
election of couucilmen, and uuder the rules and regulations 
governing said electiou, whether an annual assessment shall be 
levied therein for the support of one or more graded schools in 
said city." 

Now, why are the mayor and council charged to submit the 
propositions? Why was i t  not provided that the vote should be 
taken by the ordinary election officers, and deposited in n ballot 
box set apart by them for the purpose? Why were the inspect- 
ors not required to ascertain the result aud certify the some to 
the nlayor and council? The legislature nlight have easily so 
provided. As it did not, it would seem it did not so il~tead. 
It seems to us there was a different purpose in the provisiorr 
made. I t  was fit and :~ppropriate to charge the mayor and 
couucil with the special duty of submitting this proposition, out. 
of the ordinary course of election. They hat1 to act upon t llo 
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result, if n majority of the votes should be cast in the affirma- 
tive. They mere disinterested-had no personal interest to sub- 
serve, not common to every other citizen. They might well and 
reasonably be charged with a service germane to their oficial 
relations to the city. They were required to submit the propo- 
sition. How, and to what extent ? When was the subrnission 
to be cornplete? And how mas it to be completed ? Certainly 
not until the vote shonld be completely taken by them, " uuder 
the rules and regulations governing said (the ordinary city) 
election." This Iattcr clausc cannot be construed to mean liter- 
ally " under the rules and regulations gorcrning " the city elec- 
tion. It means, and muut mean, in the nature of' the matter, 
only that such rules and regulations as apply, and as far as they 
needfully apply, in taking the vote. The mayor and council 
were to subhit the proposition-that is, superintend, direct, 
supervise the vote upon it from the beginning to the end of 
taking and ascertaining the result of it, employing the ordinary 
machinery of the regular election as far as the same might 
be applicable. 

The proper authorities having ascertained that a majority of 
the q~ialified voters voted "for schools," their finding and 
decision in that respect, for the purposes of this action, is final 
and conclusive. Their decision cannot be assailed collaterally. 
I f  it conld bo done in this case, it could be done in another, 
and in every case, and indefinitely. I t  would lead to gross 
absurdity and endless confusion. 

The legislature confided to, the mayor and council the itupor- 
tant duty of submitting the proposition mentioned to the voters 
of the city of Sewbern, and when they discharged that duty, 
their action in that respect was conclusive upon everybody as to 
the result of the vote, so long as it shall stand unreversed by a 
proper judgment or decree in an action brought for the purposc. 
&impson v. Commissioners, 84 PI'. C., 168 ; Normerit v. Chw- 
.lofie, 86 11'. C., 387 ; Chin v. Comnzissionem, 86 N. C., 8; 
Black r. Cornnai.~sioners, 39 U. S. Rep., 686. 
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I f  the plaintiff was dissatisfied with the action of the def'end- 
a n t  in ascertaining the result of the vote in the respect men- 
tioned, he ought, at the proper time, to have brought his action 
to question the truth and justice of their decision of the matter, 
a n d  had the same reversed, declared irregular and void, or 
properly modified. There was a remedy, but that remedy can- 
not be had in an action like this. 

No question is imde in the complaint as to the validity of the 
statute we have just construed. I t  is hinted in the plaintiffs' 
affidavit that the act is not valid, but so grave a question ought 
to be raised by proper pleadings, and generally with the avowed 
purpose. And such a question ought always to be argued by 
 counsel. I t  is a matter of the most serious moment to declare 
an act of the legislature unconstitutional and void. This court 
cannot assume that the act is invalid, or go beyond the case 
presented by the record to express ally opinion in regard thereto. 

There is no error, and the jndgment must be affirmed. 
No error. Affirmed. 

E. P. W A L T E R S  v. JAMES I. MOORE and others, 

;Executions-Sherif cannot contradict his return thereon, but if 
erroneous may apply to court to haze it corrected. 

1. An execution returned into court with an entry of satisfaction endorsed, in 
whole or in  part, extingnishes so mnch of the debt and becomes a part of 
the record in  the case. The  officer cannot be heard to deny or contradict 
his return:  as to him i t  is conclusive, and he and the sureties npon his 
bond are liable to the plaintiff in the execution for the sums so endorsed. 

2. I f  the return in  such case be erroneous, the officer may have the same cor- 
rected npon a direct application to the court for that purpose 

\(Bank v. f i i l ty ,  2 Hawks, 5; Govemor v. Twitty, 1 Dev., 153; NcKellar v. 
Botuell, 4 Hawks, 34; Snead v. Rhodes, 2 Dev. & Bat., 386; Piggolt r. Davis, 
3 Hawks, 25 ; Poor v. Deaver, 1 Ired., 391 ; Edzcc i~ds  v. Tipton, 77 N. C., 
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222; Smith v. Low, 5 Ired., 197;  Puttemon r. Britt,  11 Ired., 383;  Bland v. 
Whi@eld, 1 Jones, 122; Simpson v. Hiutt, 13 Ired., 470; Hadin v. Cheek, 
3 Jones, 135, cited and commented on). 

CIVIL ACTION heard upon exceptions to a referee's report 
at Fall  Term, 1883, of GRAXVILLE Superior Court, before 
&facXae, J. 

The defendant James I. Moore, who had held the office of 
sheriff of Granville coutity for several successive terms, was 
re-elected at  the election held in 1874, and on the 7th day of 
September following, with the other defendants, his sureties, exe- 
cuted the official bond described in the complaint and now in. 
suit, in the penal sum of ten thousand dollars. 

A t  spring term, 1873, the relator recovered judgment against 
one N. G. Whitfield for the sun1 of $1,271.95, with interest 
thereafter on $995.00, the principal money part thereof besides 
costs, in the superior court of said county, and on July 8th there- 
after caused execution to be issned and delivered to said Moore, 
as sheriff. 

On October 8th the said Whitfield paid to him in money 
$600, and it mas agreed that the sum of $150, then due from 
Moore to Whitfield, upon the sale of a horse, should be added 
thereto, and accordingly the former gave his receipt for the sum 
of $150, as paid on the execution. The writ mas, however, 
returned with a credit endorsed of $600 as paid and applied 
thereto, the said Moore, in disregard of his promise, applying 
the additional sum to a larger debt due from Whitfield to him 
on personal transactions between them. Upon the writ was also 
endorsed a levy upon certain lands of the debtor. 

From fall term, 1873, a writ of venditioni expoponas, with a 
Jieri facias clause, bearing the endorsement of the sun1 of $600 
previously paid and appropriated, issned to the said sheriff, 
returnable to spring term, 1874, under which he received and 
paid over to the relator's attorney the further sum of $200. 
A second similar writ bearing credits for the two payments 
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endorsed thereon, returnable to fall ter111, 1874, issued and came 
into the hands of one ,John G. Jones, a regular deputy of the 
sheriff, who called on thc debtor for payment. 

Thereupon, Whitfield informed the deputy of his sale of the 
horse to the sheriff' for $150, which was to have been entered as 
a part payment of the debt, and the latter being personally cog- 
nizant of the sale and at thc price stated, entered this crcdit also 
in this form, ~ ~ n t l e r  those cndorsed by the clerk, omitting so much 
as was applied to the costs: 

Cfl. 
By $550.80 paid John W. Hays, attorney, 27th Oct., 1873. 
By $200.00 paid John TV. Hays, attorney, 27th ApI., 15'74. 
By $150.00 paid sheriff 

This last credit was made, and was intendecl by the deputy to 
remain until 11e conld confer with his principal, and when he 
did see him, he rcccivcd a statement of the transaction and agree- 
ment with Whitfield already explained. 

The writ was returucd with these credits, and otl~ers followed, 
upon all of which the same were entered and came into the sher- 
iff's i~ands, until, by reason of his failure to renew his oflicial 
bond, thc office bccan~e vacant, aucl his successor was qualified 
on September 14, 18'75. 

Such are the material fiicts found and reported by the rcferee, 
and sufficient to a proper understanding of his deduced conclu- 
sions of law. 

The plaintiff' insisted that the endorsed paynlent of $150 
operated, as long as it remained, as a reduction of the debt, in 
favor of Whitfield, and that no cvidcnce was competent to im- 
pair its effect or explain it away. 

The referee ruled otherwise, and, aclmitting evidelice of the 
facts offered in explanation, held that the entry of the crcdit mas 
but prima facie evidcnec that pajment mas made, ancl this was 
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repelled ; and further, that thc bond in suit was not vharg-eable 
witli the defanlt, if there be soc:11, in not paying over that sun) 
to the relator. 

T o  this the plaintifE escel)ts, and the report lxing confhnetl, 
appeals to this court. 

Jfessrs. John IV. Hays ,  D. (2. Fozule and John Deoetwcx, for 
plaintiff. 

Mr.  Thomas H. Trennble, for tlefcndants. 

SMITH, C. J., after stating t l ~ c  (,ase. The  agreement that thc 
sum due from the sheriff to the debtor should be atldcc-l to thc 
money paid and the aggregate amount applicd to the execntion, 
was not carried into effcct; and hence it was not n payment in 
fact for which thc bond then in forcc mas chargeable. But the 
appropriation was afterwards made ant1 endorsed as a credit by 
the deputy, and imposes the obligation, if any nus incurred, 
npon the bond executed by the defendants, and upon which the 
action is brought. 

The  only inquiry thcn is as to thc legal effect of thc entry made 
by the deputy and continued on the subsequent successive writs 
iss~ied to the sheriff and returned hy him, without an application 
to the court for leave to htrike out or amend ttic return in any 
particular, and by which writs hc was authorized, regarding these 
credits as for actnal payments, to collect only their residue of 
the relator's judgment. 

With  this acquiescence and sanction givcn to thc endorsement 
of the payment cmbodicd in the return of the execution to Call 
term, 1874, the question is presented in the overruled exception 
as to the cornpeteucy of thc evidence in disproof of the payment, 
in examination of the defendants-the eviclence furnished in the 
retnrn being admissible against the sureties as wcll as against the 
officer, their principal, under the act of 1833. THE CODE, $1375. 

The question is not frcc from difficulty, and tllc authorities 
in this state seem not to be i n  harnlony, and it I)econ~rs necessary 
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to examine them, and, if practicable, extract some general rule 
consistent with the adjidications upon the subject. 

I n  Stnte Bnnk r. Twitfy, 2 Hamka, 5, a motion was made for 
judgment against the sureties to the sheriff's bond given in 1820, 
for default in not paying over a sum of money collected under 
an  execution returnable to fall term, 1820, of the superior court 
of Burke, and up011 which was endorsed the following entry: 
('Received of the within execution eight hundred dollars. F. 
F. Ally." 

The defendant offered to prove that the money was paid to 
the sheriff Ally in the year preceding, when the capins a d  res- 
pondendzim was executed, to be applied to the execution when it 
should issue after the rendition of judgment. 

HALL, J., speaking for the court, held such evidence compe- 
tent, declaring, that 'Ltlle return of the sheriff is only prima 
facie evidence against his sureties. It is not conclnsive." 

T h e  judgment having been arrested, a new action was brought, 
and the same question came before the court in Governor v. 
Twitty, 1 Dev., 153, in which the same judge thus expresses him- 
self in reference to the previous ruling : "Speaking for myself, 
I was too much influenced by the reasoning on behalf of the 
sureties, which has since been adopted in McKetZar v. Hozuell, 4 
Hawks,  34, without observing its total inapplicability to the 
case. There, the decree was not permitted to be received as evi- 
dence against the sureties because they were not parties to it, and 
becanse the evidence on which it rested might again be brought 
before the court, when they became parties in any other suit, and 
so, in this case, it was said the sheriff's return was not conclusive 
evidence-that the question still was open, had the sheriff in fact 
received the money, although his re t~i rn  stated that he had. Bu t  
I think the slzeri$'s return conclusive of the question, because, as 
long as that r e l ~ ~ r n  stands, the plaintiff has no remedy against 
the defendant for the amount which the sheriff's retclrn states to 
be received ." 

Again in Snead v. Rhodes, 2 Dev. & Bat., 386, the coroner, 
to whom an execution mas delivered, made return thereon that 
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he had made the moneys, and tlmt thc debt and costs were satis- 
fied, annexing to his return as a part thereof a receipt from the 
plaintiff to him in fill1 of all the nloncy due on the execution. 

The  plaintiff, to sustain the issnc on his part, was pern~itted to 
show by the coroner that no 111oney was paid by the debtor to 
the plaintiff or to himself, nor any paid by him to the plaintiff, 
but that an arrar~gement was entcred into 'whercbp Blackman, 
the debtor shcrifl', l~nving in his hands an execution against 
plaintiff's agcnt, agreed with the plaintiff to pay for hi111 a sun1 
equal to that duc on the plaintiff's cxccution against him, Black- 
man; and tllererlpol~ receipts wcrc exchanged and thc plaintiff 
directed the coroner to return his execution satisficd, and this 
was done. 

The  court held the judgrncut sought to bc rcrivetl by thc 
scire facicrs to bc in law satisfied, and RUFE'IN, (2. J., says: 

" I f  the plaintiff 11acl acknowlctlged satisfaction of record, the 
judgment would be thereby discliarged. This is the same thing. 

Writs  of execution, when returned are, together with the re- 
turns, p a r t  of the record in this state. Pigcott v. Davis, 3 
Hawks, 25. The  return of satisfactio11 hy the sheriff, i t  was 
said in Govemor v. Twitty, 1 Dev., 153, is conclusive, and while 
i t  stands the plaintiff has no remedy against the defelidant. The 
agreement of a sheriff' to return an execution satisfied, without 
receiving the money, does not bind the plaintiff, but his rcturn 
that he has levied the moneys does; for after that, no other exe- 
cution can issuc until there is further adljudication by the court." 

After saying that the return is conclusive and cannot be col- 
laterally in~pcachcd, he  adds: " T l ~ e  only ~ n a r ~ n e r  in which the 
plaintiff could get clear of it, is I)y a motion to a~ncnd  the return 
of the Coroner, which would be heard like a nlotioil to vacate an 
acknowledgment of satisfaction of record by the party." 

Tlie rule is reiterated by GASTOK, J., in Poor v. Deaver, 1 
Ired., 391, and he says that, "after the return of satisfaction 
upon the first cxec~~t ion the judgment thcretoforc rcndcred was 
czti)pishcd,  and until that return was set aside or corrected, 
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and a further judgment, or order of the court in nature of a 
further judgment was rendered, thcre mas nothing of record to 
warrant further proceedings against the debtor or his property." 

I n  Edwards v. Tipton, 77 N. C., 223, RODMAN, J., draws a 
distinction between the evidence furnished in the recitals of a 
sheriff's deed for land and his return upon the writ, and says: 
"Thc latter rests on the officer's personal knowledge and is done 
in performance of a sworn clnty," adding, "for them reasons a 
return is prima facie cvidencc of what it states, and cannot be 
collaterally impeached, although it may be corrected, so as to 
spcak the troth, on application to the conrt in which i t  is." 

I t  is declared again in Piggot v. Davis, 3 Hawks, 25, cited in 
Snend v. Rhodes, supra, that where an execution is returned, i t  

becoma9 part of the record of the suit.7' 
On the other hand, i t  was declarcd by DANIEL, J., in Smith 

v. Low, 5 Ired., 197, that " the records of a court, professing to 
state the judicial transactions of the conrt itself, cannot be con- 
tradicted by par01 cvidence, or any other proof, for they import 
verity in themselves. But the acts and doings out of court of a 
ministerial officer, as the clerk issuing writs, constables and 
sheriffs in making returns on warrants, writs, &c., although 
required by law to be returned into a court of record, are only 
prima facie to he taken as true, and are not conclusive evidence 
of the things they write. They may be contradicted by any evi- 
dence, and shown to bc false, antedated, &c. 

This was said in reference to the introduction of evidence by 
the defendant, in an action for the recovery of land, who claimed 
under the deed of the person whose land had been sold under 
execution to the lessor of the plaintiff; the object of which evi- 
dence was to prove that the levy had been antedated in order to 
overreach the conveyance to the defendant. The defel~dant was 
a stranger to that proceeding and asserted a title, which but for 
the false dating would be the superior title. 

I n  Patterson v. Britf, 11 Ired., :383, where the preceding 
language of DANIEL, J., was recited and approved by PEARSON, 
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J., the controvclsy was as to the day on which the attachnleut 
was levied on the plaintiff's goods, and whether tile officer 
E x u n ~  actcd in his capacity of constable or deputy of the sheriff 
in makink the seizure*. The  officer in his return stated the  
seizure to have been nnde on July 29th, when he had valid 
process, while witnesses stated, some of them, that it was on that 
day, others, that it was on the day previous. 

The original return was made by the defeudant Exurn, as 
constable, a l ~ d  he obtained leave to amend and nlake his rcturn 
in the name of the sheriff by hin~self as deputy, in order to 
give validity to his act, and also to involve the sheriff in a 
responsibility incurred. Until the amendment to the return, he  
was a stranger to the proceeding, and ought not to be estopped 
from showing the fact by means of the conclusive cffcct ascribed 
to an official return. 

Iiz the ease of Eland v. WhitfieM, 1 Joncs, 122, the defend- 
ant cxposect for sale, and struck 08 to thc highest bidder, shin- 
gles and timber belonging to the plaintiff, but never disturbed 
the possession, and produced a .wit of execution from a justice 
conferring authority to take the property, on which was endorsed 
a levy. I t  was decidcd that the "buy" (lid notper se imply the 
conimission of an actionable trespass, and was prima facie evi- 
dence in the proceeding of which it forms a part. 

These are the most direct and appropriate adjudications upon 
the matter in controversy, to which we have becn directed, and 
it is somewhat rcrnarkable that no incongruity is noticed among 
them by the judges who deliver the later opinions. The infer- 
ence to be drawn from this silence is that the later wcre not 
intended to overrule or modify the earlier adjudications, aud 
that they are capable of being reconciled upon some commoo 
basis. 

The principle so emphatically declared in the former is that 
the return of satisfaction, in whole or in part, of the executiou 
in direct response to the mandate, and so entered of record, 
operates directly upon the debt itsz!f; and as it deprives t h e  
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plaintiff of making the sums, so returned as paid, out. of the 
debtor, it imposes an obligation on the officer to account there- 
for, which he  cannot remove by showing his return to be 
untrue. While it stands the return cannot be contradicted ; 
and if  erroneous, his relief must be found in having a correc- 
tion made, and the return stricken out or amended so as to con- 
form to the facts. 

On thc other hand, the recitals in the return of what was 
done by the officer in order to raise the mouey-matters in pnis 
-incidental to his action, but not of the essence of llis answer 
to the mandate of the writ, werc open to explanation or to dis- 
proof-perhaps from thc parties to the action, n o d  certainly so 
from strangers. 

This  distinction seems to be recognized in the cases cited, and 
also in  S i q ~ s o n  V. Hiatt, 13 Ired., 470, and H c i d i ~ ~  I-. Cheek, 
3 Jones, 135, where in both cases i t  is held that a party claim- 
ing title under an independent conveyance, and not privy to the 
action in which the return was made, may impeach the recitals 
of these outside acts of the officer. Bu t  we find none which 
gc rn~ i t  contradiction of the return, which appropriates money in 
payment, by the parties to the suit-and still less by the officer 
who makes it. As to him i t  is coaclusive and imposes an obli- 
gation wllich the sureties also assume. - 

I t  would be a singular result that the return of money col- 
lected should be allowed to extingaish the debt recovered, p r o  
tanto, and debar the collection of so much of it from the debtor, 
and yet the sheriff escape responsibility by showing the falsity 
of his own return, when redress is sought from him. 

We must, therefore, adhere to the rule, for its own intrinsic 
reasonableness, as well as upon the authority of the eminent 
judges who prescribed it, that the return of money collected on 
the writ, or so returned by the officer, while it remains, acts 
upon and the debt, and the officer cannot bc heard to 
deny or  contradict it. 

4 
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For  these reasons we must sustain the plaintiff's exception, 
and reverse the ruling of the court below, and the plaintiff will 
have judgment here. 

Errar.  Reversed. 

W. H. McLAUEI14' v. M. CRONLY. 

1. Proof witliout allegation is as ineffective as allegation without proof, and the 
court will  take no notice of proof unless tlicre be a corresponding alle- 
gation. 

2. I n  this case, an equitable defence was sct u p  in the answer, but abandoned 
on the trial for the want of evidence to sustain i t  ; and it was held error 
to receive evidence to support a new equitable defence, not suggested i n  
t h e  pleadings, but set u p  ore lenus. 

( McICee v. Lineberger, 69 N. C., 217 ; Shelton v. Dazris, Ib., 324 ; Rand v. Rank, 
77 N. C., 162 ; Carpenter v. IIuffsteller, 87 IS. C., 273; Grant v. I lurpyn,  
88 E. C., 95, cited and approved). 

EJECTMENT tried at  January Special Term, 1883, of RICH- 
Moxn Superior Co~lrt, before Graces, J. 

Judgment for defendant; appeal by plaintiff. 

i71~ssrs. J. D. Xlmw, T. A .  IllciVeill and Frank McNeill, for 
plaintiff. 

Xessrs. ~3urzuel2, Wallcer & Tilletf, for defendant. 

MERRIMON, J. The plaintiff alleges that he is the owner in 
fee of the land specified in the complaint, and entitled to the 
~)ossession thereof; that the defendant unlawfully withholds the 
possession of the same, and he is thereby endamaged, and tle- 
mands jndgment fcr the pcssession of the land, for danlages 
and costs. 

T h e  tlefenddnt denies all the :~llegations ;11 the coniplaii~t. 
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Both the plaintiff. and defeudant claimed title to the land 
ulldcr John C. McLaurin; thc plaintiff, by his decd of bargain 
and salc, cxecuted the 22d day of January, 1867; the defentlant, 
by his like ilcecl, esecuted on the 23d day of August 1873. 

T h c  defendant alleges in his answer, that on thc 16th day of 
August, 1862, the said John C. McLauriu executed to him a 
dced, conveying the fee simple interest in tlre land; that said 
dced was :iceidentally lost or destroyed, without l~av ing  been reg- 
istered; that the said deed of tlie 23d day of August, 1873, was 
executed to him in  substitution for the lost dccd, and it has been 
duly  rcgistcred; and he  further avers, that the plaintiff had 
knowledge a t  the time be tool; his dced, that the defcndnnt had 
purchased the land and received a conveyancc for the same in 
August, 1862, and demanded judgment, t l ~ a t  he be declared to 
bc the owner of the land; that the plaiutiff be decreed to hold 
any title he might have to the land in trust for t1efend:int; and 
required to convey such title to him, and for general relief. 

On the trial, a proper issue mas sabnlittetl to the jury, involv- 
ing the defense thus set up, but thcrc was no evidence to support 
the nffirmativc of thc same, and thc court so instructed the jury;  
and indccd, this defense \\as abaudoned. 

On t11c trial, howcrcr, cvidence was admitted by the court, 
tending to p r o w  that solvctilvc in 1862, John C. McLaurin 
contracted by parol for the price of $860, i n  Confederate money 
paid to him,  to convey the land to tlefenclant, aud that thc plain- 
tiff' l ~ a d  notice of this parol contract; that no deed was ever 
made in pursuance o; such contract until thc exccutiou of the 
deed of 1873, and i t  purported to bc in substitutio,~ for a sup- 
posed lost deed. The  court received thc cvidence, and snhrnit- 
ted thc samc to the jury. The jury found a verdict for dcfcud- 
ant, the court gave judg~ucnt  for him, and the plaii~tii'fc~sccptcti. 

There was no defense, such as that developed by thc cvidence, 
set up by tlic defeutlmt in his answer, nor rva, the s ~ m c  liiotetl 
a t  in  tlie pleadings. 

1 1 1  every action Iwought i l l  the superior cc~wt ,  the carlsc of' 



action and the various deferlres thcrcto, m~is t  be sct fol tli in the 
record hy p r o p  pleadings. Pleatliug is ciicntial, and cannot 
br tliqxnscd oi th ,  certainly in litigated matters. Reason ancl 
common jnsticc, as well as THE CODE:, require that the plaintiff' 
shall statc in :I plain, strong, intt!ligible nlanncr his grounds ofx 
action, a d  that the defendant sllall in like manner state the 
grounds of h i i  !Icf(.nsc., :lnd :rny counter-calainls or dema~lds he 
may have and desires to set up. This i i  not mere matter of form. 
I t  is of the essential substancr of the litigation. I t  is necessary 
to the end the contcndii~g parties may understand ancl prepare to 
meet, cacll the other'+ contention, and prcpnrc hirnself for the 
trial of issues of law or fact prcscntetl, that thc court may have 
a p r o p - ,  just and tllorough apprehension of' the controversy, 
autl that the same rntiy 60 into the record and stand a i  a per- 
petual nlenlorial of the litigation, ant1 all that i t  embraces. Any 
other course of procedure would lead to cndless coufusion a 1 ~ 1  
litigation. I f  thir werc uot clone, i t  ~vonld be difficult to show 
what any litigation elnbracetl or that i t  had heen settled ant1 
ended, and  when a n d  11ow. It is no t  snfficient that the plaintiF 
has a cansc of' action and can ~ T O V C  i t :  he most first plead i t ,  
tire11 prove it. Likcwisc, i t  is not sufficient that the dcfcndant 
has n good R L I ~  meritorion~ dcfcnsc : hc, too, I I I W ~  first plead it, 
and then prove it. 

Hence, in &IcIee v. I,incbrig~r*, 69 N. C., 217, the late Chief- 
Justice PEARSOX said: Thcrc mmt  be n/le,ynfa ~t pmAaLtc; and 

under tllc new system as rider the old, the court cannot take notice 
of any proof, unless there be a corresponding allegation. Proof' 
without allegation is as inefl'ective as allegation without proof. 
T h e  record, either as o r ig i~~a l ly  framed or as made hy arnend- 
mcnt, must set out thc casc as nell on the part of the defendant 
as on the part of thc plaintiff." 

T h e  same learned judge, in 15'1~elton v. Dctvis, 69 N. C., 324, 
said: "For  the idea of giving the plaintiff judgment upon a 
statc of facts not alleged in the conlplaint and entirely incon- 
sistent with it, whatever may be said in regard to the progress of 
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the age, and the 1il)cral a d  enlarged views of C. CY. P. is a 
proposition \!hicIi no ~nernbcr of this court can for 2 moment 
entertain." T o  the like eff'ect is Rand v. Statc A7d. Bank, 77 
3. C., 152.  

And  in Ctrrpnttr. v. IIt@feller, 87  N. C., 273, Mr. Justice 
I~TJE'FIN said: "The rnle that the nlleyntct et probata must corre- 
spoud, obtains uucler the Code the samc as under the old system, 
and it is as much illc~lmbeut upon a plaintiff to prove his case as 
allegctl, as it ever nas. The only observable difference between 
the old antl the new syitenl is, that t l ~ c  latter liai introduced a 
new rule for determining what a variancc is, and its consequences. 
A variance, so diglit antl nniniportant that  the atlversc party 
canuot have been misled by it, ib deemed immaterial, and the 
conrt will cithcr order an anielidment.mithout terms, or will con- 
sider the pleading as if amended, and permit e ~ i d c w e  to be 
given under it. A I I ~  even i n  a case of material varitlnce, so 
substantial that the adverw party may have been misled by the 
averrnentq, still if the proof:? lnvc  an apparent ~ l ~ t i o n  to and 
councction with the allegations, the court will allow of an aniend- 
ment, thougll up011 terms. E u t  wllere the proof establishes :I case 
wholly diRerent from the one allcgccl and inconsistent t l~crewitl~,  
then no amenilruent is permitted, but the cause of action must 
i l .  Sce also Grant v. B L C I ~ W ~ I Z ,  SS N. C., 93. 

I n  the case before us, the defendant, having deuietl the alle- 
gations in the complaint, set up  in his answer an equitable 
defense. This, however, in the total abscuce of proof to sustain 
it, was abandoned on the trial ; a d  thereupon a new equitable 
defense, not suggested or hinted a t  in the pleadings, was set up  
ore tenu8, and evidence was reccivctl to support it. This was 
not only irregular, but in the face of tllc plain provisions of 
THE CODE, $5 243, 244, 245, which point out horn defcnses 
must be pleaded ill the various aspects of the defendant's 
grouuils of defense. The whole of tlle cvidence offered to sup- 
port the defense thus set I I ~  was incompetellt ; nor was i t  perfi- 
neat to support any defense properly before the court, aucl it 
ought to have been rejected. 
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W e  do not mcan to say t11at the defense thus relied rlporl was 
in itself without merit; as to this, me express no opinion. But 
it ought to have been pleaded properly arid in apt time. Poqsi- 
bly thc court could hare allowed an n~ncndn~ent pending the 
trial, on terms, but if this could not have bceli donc, then, if 
the defendant on the trial learnecl for the first time of such 
defense, he might have applied to the court to direct a mistrial. 
At all events, it w1.j error to allow this tlefewe to be thus set 
up and to receive evidence to establish it. 

Surely the code-system of pleacliug ought to be regarded as 
liberal antl con~preliensivc enough to mw~t the con venience of 
the most latitudinarian pleader; still, their scems to be a grow- 
ing disposition to cxtcnd, go l~eyond, antl sometimes abandon 
even that. This iq, in  o w  judgment, unwise and subversive of 
the integrity of all judicial procedure, and o u g h t  not to he tol- 
erated, niuch less cnconragccl by the courts. Pleading is essen- 
tial in civil procedure, and procedure is a necessary branch of 
Icgal science, as rnr~el~ so as the great principles underlying and 
defining human rights. Iodecd, the latter would he of little 
value without efic-icnt methocls of carrying them into practical 
efect. Legal science is really, in very large degree, thc crnhodi- 
nicnt of principles and procedure, and one great principle of 
law is, that both shall be d i k e  upheld, and the former enforced 
throrlgli the latter. Principles without procedure would he 
inert, and vice versa. 

An important part of every code of laws is tlmt settling and 
defining the methods of legal procedure. I n  this rest the life, 
vigor and cficieucy of the law. I t  is, thcrcforc, unwise to 
underrate its importance. I t  is of the highest moment to  
observe and uphold it with consideration and care. I t  is clan- 
gerous to allow and tolerate careless practicc under procedure 
lam. Such practicc never fails to impair the due adn~inistration 
of justicc, a t ~ d  sometinles results in defeating the ends of tRc law. 

The interesting questions ably argued by counsel before this 
court in this case arc not propcrly hefore {is, and we cannot, 
therefore, decide them. 
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There is error, fur which a new trial must be awarded. Judg- 
ment accordingly. Let  this be certified. 

Error. 6'eni~e cJc nhco. 

Processioning Land- The Code, $1 924. 

1 .  The purpose of the act concerning the processioning c~f land is to establish 
the boundaries thereof, and n con~plett: survey, wit11 plat, certificate, &c., 
is incikpensable to the fulfilln~ent of the statutory rcqnirementi. 

2. \\'here a snrvcyor nns ~ ~ r c v e n t e d  by an adjoining proprietor from running 
the disputed lines, nnd made report thereof to the clerk of the court, who 
appointed five freeholders to establish the same and they failed to agree, 
and thereupon others were appointed whose report showed the dairns of 
the respective parties, but  failed to cornply with the statute in  making a 
plat and certificate, kc.; Held ,  that the proceeding ~ilust be yi~ashcd. The 
surveyor slionld have resumed tllc work, adopted t l ~ e  lines settled upon 
by tile co-operating freeholders, and completed the survey. 

(Carpenter v. Whitworth, 3 Ired., 204 ; >filler v. Heurt, 4 Ired., 23 ; i l fafthe~vs v .  
Matthew,  Ib., 155 ; Hoyle v. Wilson, 7 Ired., 466; Wilson v. Shuffold, 3 Mur., 
504, cited and approved). 

AITEAI, from an order nladc at  Fall  Term, 1583, of PEXDEK 
Superior Court, by Phililx, J. 

This was a proceeding uuder the act for " Processiouiag Land," 
i n  which the plaiutiff gave ten days' notice to persons o\vniug 
lands adjoining I& own. T h e  surveyor made a report to the 
clerk of t11e court, in which. he stated, amoug other tlrings, that  
i u  running one of the disputed lines between the plaintiff and 
the defendant, he was proceeding to establisl~ a corner at  a cer- 
tain place, when the defendant objected, saying that the surveyor 
should run the line fiirther on to another point, which the sur- 
veyor declined to do, upon thc ground that he was running by 
the call; in a Geed. The  report sets out i t 1  detail the claims of 
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the respcctivc parties, but the same is not necres:lry to an  undcr- 
st:inding of the points decided upon this appeal. 

The  clerk thercupon issucd an order appointing five ftceholcl- 
ers to meet caid surveyor and complcte the survey of the dis- 
puted line*, and niake report of samc. They niet in prlrsuaiice 
of the order aiid proceeded to establish the lines, and subse- 
quently reported to the clerk that they were unablc to agwe, and 
aslied to 1~ disclnargcd from tlic frlrther consideration of the 
matter. 

The  elcrk tlren declared thc proceedings null and void by 
rcnson of' the failnrc of tlne jury to agree, and issued anotbcr 
ortlcr directing thc 41crif-f to summon mother jury to view thc 
premises :tnd to estnblisli the lines. They met and procecdccl to 
disehargc the (Iuty fissignetl, and madc a report thcreof to tlrc 
clerk, which was confirmed, uo exceptions being n~ade.  

Subsequently the defendant applied for a writ of certiorv?.i, 
which wns3grantcd, and the proceeding brought to the superior 
court, mlicn, at  fall term, 1879, tlic death of tlic defeudant was 
snggested, nut1 his heirs-at-law inade parties. 

The  cansc conning on to be heard, the defendant filed excep- 
tions, imisting t l i e~e  is error in the record and proceedings: 

1. Because the report of the first jnry  does not show that thc 
surveyor was present when the lines were run or passed upon by 
the freeholders. 

2.:The surveyor':: report contains no plat of the land proccs- 
siooed, nor certificate as required I)y law. 

3. Nor doe4 it set out all the f'dcts in reference to thc ohjec- 
tions lnadc hy the defendant, so as to shorn the natnre of the 
dispute;Tnor are the descriptions of the land given, as contained 
in the deeds of parties. 

4. Tha t  plaintiff"s tract is a small part of a large body of land 
owned I)y t!cfend:lnt, which was cut off therefrom and conveyed 
by thc ~lefentlant to one Hines (giving in detail the courses, kc.). 

6. After thc first jury filed their report stating they could not 
:igrec (Octobcr 4th) 1875), more than twelve months elapsed 
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before any further action was taken, and there is no evidence of 
the appointnwnt of a second jury by the clcrlr, and no authority 
in law to appoint one-the original proceedings having been 
declared null and void and the jury discharged; the next pro- 
ceeding should therefore have been begun c?e novo, and the map, 
Stc., used in the former proceding werc inapplicablc to the 
second. 

Judgment was rendered for thc plaintiff, affirming the judg- 
ment of the clerk and tlle report of the jury of freeholders estab- 
lishing the lines, and the defendant appealed. 

A h .  B m c e  T.t7illinms, for plaintiff: 
M r . .  DuBrz~tz Cutltrr, for defendant 

SMITH, C. J. I t  nas remarlied by GASTOR' J., delivering the 
opinion of the court i n  Calpenier v. TT7hitwo~th, 3 Ired., 204, that 
the " pmcticc of processioniag lands, thorlgh recognized in our 
statute for more than a century, has for many years been so gen- 
erally disused, that few of the profession or of the bench can 
claim to be familiar with the lam respecting it." The  same okser- 
vation will bear repetition after the lapse of forty years, since but 
little nid can I?c derived from the few subsequent cmcs to be 
found in the reports in the iuterpretation of its provisions. In -  
asmuch as great strictnes is required in following its directions 
in order to obtain practical and effectual results, the procedure 
prescribed by the statute has almost bworne obsolete. 

T h e  proceeding before us, cqn~o~enced in 1875, terminated in 
a report made to the clerk of the superior court, by wlioni i t  was 
confirn~ed the following year. I t  was removed by certiorari 
in 1879 to the superior court, and heard by the jndgc upon 
exceptions taken by the defendant, and from the decision over- 
ruling them and affirming the action of the clerk, thc case is 
brought to this court. 

T h e  processioner's report of his efhrt  to run thc bount1:iries 
of the plaintiff's lantl and the obstruction off'ered by the defend- 
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ant  to l ~ i s  survey of lines dividing their rcspcctivc tracts, is, io 
our opinion, a substantial con~pliance with tlie requirements of 
the act, and is not obnoxious to the defendant's objections. He 
could only prosecute his norli up  to the disputed line, and wlic~l 
arrested, make report of v h a t  Ire has done, stating all thc cir- 
cunlstanccs of thc caw, in order to the further steps prescribed 
for an authoritativc location, and the settlcmcnt of the contro- 
vcrsy between the contiguous proprietors. 

The clerk, substituted for the county conimissioners, the imn~e- 
tliatc successors of the former county court, by the act of 1874-'75, 
ch. 40, and invested with thc same pomers, thercupou proceeded 
to appoint fivc freeholders pursuant to the directions of the act 
(Rev. Code, ch. 88, SG), who, aftcr an ineffectual efyort to agrec 
upon a linc, made return to the clcrk and wcre discharged and 
others appointed in thcir place. 'These, with the processioncr, 
met at  the disputed boundary, as a jury of view, inspected the 
locality aud tllc natural ol>jccts called for in thc deed, heard cvi- 
dencc, asccrtainetl and established thc linc between thc contcst- 
auk, aud made return thereof, sctting out all the matcrial Facts 
in reference to the dispute, the claims of each, and the grounds 
of their own conclusion. This report seems to us to be suificicnt 
to show the matter in controversy and the clai~ns of the respect- 
ive parties as to thc proper inode of running thc line, according 
to cases in our reports. M i l h  v. Heart, 4 Trcd., 23; Jlatthews 
v. Jhtfhetnls, Ib., 155; Iloylc Y. M'ilson, 7 Ired., IGG. 

The cases heretofore in this court have bee11 dccnietl tlcSec6ve 
by reason of tlie onlission to set out the fhcts explanatory of the 
controversy a d  of the cooflicting c*laitns of the proprietors, 
[[ wliich," says Judgc R ~ m ~ n s o s  in T l ' i i s o ~ ~  v. S'hr fod ,  3 Mur., 
504, "we consider as thc declaratio~i or rather the pleadings of 
the parties, scttiug forth their rcspcctirc clain~s," since it is by 
comparing the report of the proccssioner, with the report of the 
freeholders that the court can sec wl~ich party prevailed ill the 
claim, and thereby the finding may be reviewed. 

I n  thcsc aspects of thc case, the seems t o  have been 
conductcd conformably to thc act, but it falls short of its fulk 
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rcquirciiients. Thc purposc is to assurc and fix the boundaries 
of the land of the plaintiff; and 'if, after notice, no interruption 
liad come from any ad.joi11in.g proprietor, thc surrey would havc 
been a r o ~ i ~ l d  thc entire tmet. Thc proccssioncr or surveyor (for 
now all surveyors of the county are made proccssioiiers by stat- 
ute, acts 1872-'73, c l~ .  57) is required "to make cc plat qf each 
trucf of ln7ztll~rocesnioncc1, and also cc certiJicnte of the same, which 
co-fijcate shall contnil~ the cltzin~aut's name, the quantity of acws, 
the comers, length trncl course of each line" (section 6), a d  these 
should hc cmbodied in his report. A completc survey is iridis- 
pctisable to the f~dfillnicnt of thcsc conditions, and is essential to 
secure the practical bcncfits of tllc law. 

1[11 section seven it is dcc~lartd that after t w o  proccssionings 
the pcrson wl~osc lands arc tl1115, run "s l~al l  be dccmcd a ~ t l  crd- 
,judged to be fhe s o h  oumer," and the evidcncc is prcscrvecl by 
being recorilctl "by the ck7.l; in ( I  ~iiell-bound book kept .for that 
purpose." Se(don 5. 

The statute mxkcs provision for an interrupted survey; direct- 
ing how d i ~ p u t d  lincs s l~al l  l)c :~scertained; and subjectitlg the 
nctiorl of the freeholclers to a rcvicw for the corrcctiori of crrors. 
I ~ L I ~  when the lilies are established, the mandate opcrates on the 
pmccssioner to go on with Iris survey and complctc it, as if thcre 
l d  bcen no obstacle in his way. This is, in our opinio~~,  the 
plain meaning of the Inw, a i d  this e~nstri~ction i-, r~rcessary to 
the production of any ~lsefhl, practical rcsult. 

r 7 dhe proce&)ncr's report stdpping at  the interruption of his 
c,nrvey, :md that of the frecholdcr's conforming to it, give no 
caompletc enclosing hormlary, but running away iu a succession 
of lines and e ~ d i n g  at the terlninxtion of the last in disgntc, never 
~x turnr  to the starting point, :~vcrtaining no definite area or loca- 
tion for the p1:iintifY's l:tlicl, h o  that the rrcord, thus incon~plctc, 
is uselcss to him. 

To bc cffcctive, the procei4ioner should have rc;umcd his sur- 
vey, adopting the lir~cs cstabliillcd for his guidance by tllc CO- 
operating frecholtlers, :uld coiitir~nccl on until tlic wllole boundary, 
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the untlisputcd as well as the disputccl parts, was run so that his 
plat and certificate monld em1)race all the requisites of the act in 
like manner as if he had not bccn obdrnctecl in his work. 

This is a, fittal defect in the proceeding, and i t  4 o u l d  hare hccn 
quaslied. Tllcre is error in the ruling of the court, and it is rc- 
versed and j u d g m c ~ ~ t  mill be hcrc wtcied qunshing it. 

Error. ltevcrsecl. 

1. A justice of the peace 1::s no anthority to clep~rtc a special oficer to  servc 
procrss in a civil action. 

2. A jndgnlent rendered 11y 7. j ~ ~ s t i c e  of tlie pence wilhorrt notiw to the tlefentl- 
ant  may bc set aside by :L direct :~pplication to the justice ; : ~ n d  mherc he  
refmes to do so, tlrc ljroper collrsr on a1)penl is to give judginel~t revcrs- 
i n g  liis ruling, and not to direr? tlie jn-tice to cntcr jntlgrnent v:rcating 
t l ~ c  original judgment. 

3. Erroneous, i r regr~lar  and vo id  ,jntignients defined, and efl'rct of discussed. 

(Murxh v. Wil l iun~s ,  63 N. C., 371 ; Carkick v. Jones, 3 .Jones, 401 ; State i-. 
B a y f o o t ,  89 N .  C., 565; Stullings v. G ~ ~ l l y ,  3 Jones, 344; Armstrong v. I I w -  
shnw, 1 Dev., 187 ; Jennirc:ls v. Stofford, 1 Ired.,  404 ; M o r p n  v. Allen, 5 
Ired., 156 ; 5Ioob.s v. Noses, 8 Trctl., Y R ,  cited :inti :~pproved). 

CIVII, Amrox tricd a t  Spring Tern:, 1883, of MAC~S-  Supe- 
rior Court, before A v m y ,  J. 

This was an appeal from t l ~ c  judgmmt of a juiticc of thc 
peace, a d  the facts collectd from the transcript of' the proceetl- 
ings had befhrc the justice bent to  the superior coart, :mil the 
judgnlerlt rei~dercd hy him against the defendant and otllrrs oil 
thc 30th of December, 1878, are suk)staritially as follons : 

On the 16th clay of April, 1883, upon the application of the 
tkfend:mt Angel, t11e said judglncrlt \vits set asidr, upou the 
ground that the i l e f c ~ ~ d a ~ ~ t  had ilercr been s c r v d  wit11 a sum- 
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mons, and had no notice of the judgnient, and if the summons 
had been swred, it mas uot served by :L constable or 0 t h  officer, 
but by a citizen deputed by the justice for that purpose; and 
that the jntlgmcnt rendered by the justice upon such service of 
process was a nullity. The plaintiff had no notice of this appli- 
cation. 

Afterwardi t l ~ c  plaintiiT moved the justice to set aside the 
judgment mmting the first jndgnlent of December, 1878, both 
parties being prese~rt. Thc plaiiltiff' olTcred affidavits tending to 
show that the defendant Angel did hare notice of tlie jadgincnt 
of 1878, a i d  ilrc defendant rc&ted the motion upon the ground 
illat the judgincnt v a s  void because the srm~iiorls TI a5 scrved by 
a person who m s  tlcputcd by the jwticc to ~nnke the service, 
ant1 that he wai not present at tlrc trial, a d  Iic rcncwccl his 
motion to have tlie original judgmc~it vacated. 

Thercnpon tlic justicc, 1i:~ring talxn an adcismi for two 
~vcelii upon the difliculties of tlic amc, hcing of thc opinioii that 
he had the power to clepute a c~onstal~le in a civil action, wlien it 
mas all extraorclinary casc, this being a casc of' that naturc, for 
two of the clcf~ndants were about to remove fi-0111 the state, 
tlcc4tletl to  \trilLc o11t the ,j~ldglncnt of 1883, and refused to 
vacate thc original juilgmel~ t ; fronl wllich thc dcfenc1:int 
appcalcd. 

Upon thii  state of fhcts, His Honor in the superior court 
ordered n d  ncl.juclgcc1, " t l ~ t  the said E. T. Long, justice of the 
l)encc., p r o c ~ ~ d  to (>ntcr :I jtldgmer~t vacittiug am1 setting aside the 
origin:d jndgn~ent ~.endered ill the above cntiilecl action as to the 
t1cfend:~nt A. P. Angel, and :Jso the jutlgment upon the moti071 to 
set nsitlc the snid original j~*.r!c/nw~t." From this judgmcat the 
pl:~intifY appealed io this conrt. 

ASHE, J., after stating the casc. The first judgment ren- 
dered by the jnstive in Deceinher, 1578, was clearly void as to 
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this defendant. The sumtiions in a civil action before a justice 
of the pcace iiiust be directed to "any constable or other lawful 
officer." Bat. Rev., ch. 63, $12. "But in criminal actions the 
warrant must be dirbcted to the sheriff; coroner or any constable, 
and if no shcriff, coroner or constable can be Sound, the warrant 
may be dirwted to any person whatever who shall h a w  power 
to e&cute the same within the county in wl~ich it is issued." 
Bat. Rev., ch. 33, $97. This is the only cztraordinnry case in 
which a justice of thc peace i i  authorized to depute one, who is 
not an officer, to execute process. l?Jrrsh v. Willictnas, 63 N. C., 
371 ; Gurlick v. Jones, 3 J o n ~ s ,  404. See also State v. Barffoot, 
89 N. C., 565. 

Judgments arc either irregular, crroneous or void. Irregular 
jurlgincnts are such as arc cntered contrary to the course and 
practice of t l ~ c  court. An crroccous juc!guucr~t is one that is 
rendered contrary to law. 

A void judgtuent is one wllich has only the semblance of :I 

judgment, as if rendered by a court having no jurisdiction, or 
against a person who has h ~ d  no notice to dcf'cnd his rights. 
Sta1ling.s v. Gully, 3 Jones, 344; d7.l.rsti-ong v.  Ecimhnzi~, 1 
Dev., 187 ; Jenninys v. Xtctford, 1 Ired., 404. 

Errmeous :~nd irregular judgments cxunot lie cdlaterally 
irupeact~rd, but stand 11ntil they are revcrsed or set aside. JPIL- 
1~ing.s v. Xtc~fford, sup7.n. But :L void j~idgmcnt is no juclgment, 
and may always he i ~ . ~ t ~ t l  3s a nnllity (Stallitrgs v. Gultj, s ~ ~ p n ) ,  
ant1 unlikc irregular and crroneous judgments, affords no protec- 
tion to o%cers or otllers acting ~intlcr i t ,  3: )  th3t if an exem- 
tion l ~ d  bcen issued upon the jildgnients rendered against the 
tlcfendant in 1878, a11d had Iwen lpviccl upon his property, it 
rvoultl h a w  given n o  protection to cithcr tllc plaintiff' or thc 
o f fkr ,  ttnd in an action upim such :i j~idgoiel:t tlic fact of if!, 
ndl i ty  i.i opcn to t l ~ c  defense of the tld'enclar~t, illat he ozcrii 
nothing. " ,Vi! tl'cbcf," undcr tlic fhriner 1)r:~ctic.e. 

The justicc seems to havc laid some stresi: ripon the h c t  th:it 
tlic defendant 11:d noticc of tl:e jric!gment, but c v w  if '  lit, l i : d  
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that was not sufficient to make him a party so as to conclude 
him by the judgmcnt. H e  had the right to require that he 
should be made a party to the actio~i by the legal servicc of pro- 
cess, and whcre the summons was scrved by one who had no 
authority to serve it, i t  was as if no service had bcen made, a d  
he had the legal riglit to disregard it. 

But  the question here arises, horn is the defendant to avoid 
the'judgment ? Tlicre is no doubt that as soon as he discovered 
that such a judgment had becu rendered against him, he might 
have availed himself of tlie rcmedy of a recordari in nati~re of 
a writ of filse judgment. Morgan v. Alltn, 5 Ired., 156. But 
be has failed to resort to that remedy, a d  has had rccoursc to a 
moticn before the justice who made the judgment to vacate it. 
Was it in the powcr of the justice to do that? I f  it was, it was 
clearly his duty to do so. 

I n  the case of Hooks v. n/Ioses, S Ired., 88, where an action 
was brought bcihre a justice of tlie pcnrc upon a former judg- 
mcnt rendcrcd by a justice, the dcfensc set up by the defendant 
was, that he was not suri~moned to appear at  any particular time 
or  plac~,  when the judgment mas rcndercd against him. Chief- 
Jnsticc RIJFFIK, spc:&ing for the court, said : " Doubtless 
those are proper grourds for impeaching thc judgmeat, but that 
must he done directly up011 an applialtion to the magistmte, or 
to n higher tribuaal, to set it aside or to reverse it for that 
cause." That was done in this case. As the first application 
in April, 1883, was matlc and acted upon by thc justicc without 
noticc to the plaintiff, the justice very properly treated his judg- 
ment at  that time 3s a nullity; but the niotion was renewed by 
the defcldant in May following, a11d the justice refnsed to fiet 
aside the judgment from which thc appral was taken, and 1 3 s  
Hoi~or  in the superior court adjudged that the justicc proceed 
to enter judgment vacating the original judgment as to the 
defendant Angel, and also the judgment ~ p o n  thc motion to sct 
aside original juilgnlent. Whilc wc do not think His  Honor 
had the power to x!j~~dgc that thc justicc should enter the judg- 
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ment :is directed, we must consider his judgment as substantially 
reversing the judgment of the justice, and to that extent it is 
sustained. With this ~:~oclification, the juclgnlent of the superior 
court is affirmed. 

Modified and affirmed. 

A summons or  o t l ~ c r  process may be amended at tlie discretion of thc court, 
wherc the  defect is of a formal character which would he waived by a gen- 
eral  apllearance or  answer upon the  merits of tlie case, provided tlie r ights  
of third persons a rc  not affected and no protection is witllc!rawn from t h e  
oflicer who served it. 

(Henclel-son v.  Graham, 84 N. C. 496, cited and  approved). 

MOTION by dcfe~~dants to dismiss the action h a r d  at Spring 
Tcrrn, 1883, of R~DESON Superior Court, before N d k e ,  J. 

This was an actioil oi'clairn and delivery, and thc dcfkndants' 
counsel, who nladc a special appearanc< for the purpose, moved 
to clisluiss the action upon the ground of a. defect in  tlie sumnlons, 
namely, that the sunmoms issued on the 26th day of October, 
1882, requiring the defendants to "appear before the judge of 
our superior court, to be held fhr the county of Robeson, a t  the 
court-housc i n  1,urnbei-toll, on the 10th Monday -3rd-, 
and answer the co~ilplaint which will be deposited in the office 
of the clerk of the superior court of said c~ountp, within the first 
t h e e  clays of the said term, &c." 

The next rcgular tern1 of the superior court aftcr the date of' 
the sunimons, mas held on the 10th Monday aftcr the 3rd Mon- 
day in August, 1882. The motion of defendants was refused. 

,Nerws. Ei-nnk ,1fchTeill and T. A. il.IecNeil1, for plaintiff. 
M~ssr~s. ES*cnch & ni'om~cnt and Rozckc~nd & McLcan, for de- 

fendants. 
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A S ~ ,  J. R i s  Honor r~fnsetl the iillotioll to tlismiss, a d  the 
record shows that the defendants excepted and appealed; bct the 
record also shows that IIis Honor allo~ved the summons to be 
amended by iuserting aftcr the word ' L M o l ~ d ~ y , "  the \vord~ "after 
the," and aftcr the wort1 "tl~irtl," the words "Monday ill August, 
1882," so as to make the s~imnloiis conforrl~ to the u+nal and 
propcr fi~rm. 

The ruling of His  Honor upon the two points appear fioin the . 
record to have hccn contenlporanco~ls, and it e m  mahe no difrer- 
cnce in  wlmt ortlcr t h y  were maclc. The rcal qncition prrsentcti 
is, whether His  Honor had the right, ~lponlili-, rcfnsd to dismiss, 
to allow the amcncln~ent of the record, and \ k c  tllillli i t  i~ ~vell 
settled that he had. 

By iection 132 C'. @. I'., it is provided that " tllc court mty, 
before, and 1111: judge rimy, after jr~clgiuent, ill Snrtl~eranc~c of j us- 
tice a d  on h~icli terms as may be proper, anlcllil any pleading, 
proceis or proceeding, by adding or striLing ont the nn::ir. of auy 
party; or hy correcting tlic name of a party, or a :i~i~t:llie in any 
other rcspccl; or by iilserting other allegationz ~natcrial to llic 
case; or wl~en the nmcnilmcnt does not cllmge sltbstantially the 
(hiil l  or clcfcncc, by conforming the pleatling or  roere re ding to 
the facts proved." 

This gives the jaclge in the court b e h v  very lmml tliscwtion 
over the subject of' :mcndruent, and this scctiou hi I m n  con- 
strued by this court, in rcfere~lc>c to tlic aincnclmcnt of proceas 
like that under consideration; a d  it mas held that ullc>ther a 
summons should be alncnded was :i discretionary inatter and not 
reviewable (Ilende~.sor~ \7. Gt.nhntic, 84 N. C., 4%); fro111 which 
is to be deduced the ride, in regard to the ameiilclmcnt of process, 
that any defect or omission of a fomml character, which would 
be waived or remedied by a general appeanncae or : I I I G W C ~  up011 
thc merits, may 1x2 treated as a matter which call hc remedied by 
amendment at  the discretion of thc court, w l ~ c ~ i  the rights of 
other persons arc not affected and no protection withdrawn from 
the officer. 

5 
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The case falls under that rulc, for here, if' the defendants had 
appeared and answered upon the merits, the defect would have 
bcen waived; and thc ainendnicnt can in no way, that wc can see, 
affect tlic uigl~ts of other persons, or withdraw any protection 
from tlie offictlr who scrvcd tlle sumuons. 

There is no error, and as the amendment was a matter within 
tllc discretion of the court below, thc appeal is dismissed, with 
costs against the appellants. 

l\'o error. Afirmccl ant1 appeal dismissed. 

The plaintiff's cow was killed by defendant's freight train, and in a suit for 
damaqes for tlie injury, the engineer testified that the  train was running 
fifteen miles an hour, at  night, and by means of tlle head-light a cow could 
be seen seventy-five yards in advancc; that h e  discovered the animal at that 
distance, bklo on brakes, but could not possibly stop tlie train and avoid 
the accident. The  judge charged the jury that the company slrould providc 
such appliances as wonld enable the engineer to stop tlie train within the 
distance mentioned; and if not furnished, then i t  was the defendant's duty 
to so slacken tliespecd that the train conld be stopped mithin that  diqtance; 
e l  e r r  The company cannot he held to so rigid a rulc of accountx- 
bility where, as here, every reasonable precaution wafi taken. 

(Doggett v. Railroad, 81  N. C., 459, and cases cited ; Proctor v. Railroad, 72 N. 
C., 579 ; ilfontgonwy v. Raiiroad, 6 Jones, 464 ; Forbes v. Rail~oad, 76 N C . ,  
454, cited and approveil). 

CIVIL ACTION tried at  January Special Term, 1883, of 
FRANKLIN Superior Court, before Phi l ip ,  J. 

Verdict and jndgment for plaintiff; appeal by defendant. 

No counsel for plaintiff. 
J1es.v-s. Jfinsducrle R: Derwem, for defendant. 
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Smm, C . J .  I n  the early part of the night in June, 1882, 
the defendaut's train consisting of two coaches a i d  several bos- 
cars, running upon its track on a don711 gratlc, c a m  in contact 
with two cattlc belonging to the plaintiff, :and killcd thcm. 
The plaintiff's action, conlrcenccd i n  8cptcmbcr following before 
a jubticc of the peace, and removed to the superior court by 
appeal, is for the recovery of their value, as daiilageh resulting 
from thc alleged ~ l c g l i g e ~ i c ~  of the officers and cmployecs of the 
defendant in rmiuing and nlanagir~g the t ~ a i n .  

The testiinony of tlic engineer in clrarge, though in conflict 
with thnt of the othcr witnesses for tlie plaintiff, was in sub- 
stance: " that the train was then moving at the speed of fifteen 
milci an hour, while cightecn wai schedule-time; that the head- 
light on the engine illui~iinatcd the track so that an object could 
be seen seventy-fivc yards ill  a d ~ a n c c ;  that he discovcred the 
cattle :it thnt distancc in front of him and inmecliately blew the 
whistlc rapidly in quick iuccession to alarm the cattle, shut off 
steam arid garc the signal to pnt on brakes; that there lverc 
tmo brakcnicii on the train, and it was impossible to arrest its 
progress before striking the cattle." 'l'lrc charge complained of 
relates to this aspect of the case, and is as follows : 

I t  was the dnty of the couipany to provide tlie train wit11 
such appliancw as woulcl enahle the engineer to stop the train 
within the distance at which an object, aq large as a cow, could 
br discwvered by Incans of the head-light, or if such appliances 
were not furnished, then i t  was the defcndant's duty to so slacken 
the speed of the train that it could be made to come to a halt 
within that distance. 

Thc instruction is in substance that tlie conipany cannot run 
their trains in the night-time faster than a t  a speed which will 
admit by the use of' brakes of being checlrcd, and the train 
bronght to a stop before i t  has traversed thc space illuminated 
by its head-light, without incurring liability for injury to stock 
straying on its road-bed. I n  this statement of the lam wc do 
not concur, and if it prcvailcd it would seriously impair the 
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uscfillriess of railroad traniportatiou, \vhicli dcpelds largely 
upon the rcgdarity :ind rapidity of it5 ruunings by night as 
well as by chy. Tlw owasional and ~u~:ivoidnblc injury soii~e- 
tinlei done to property, in  the language of the court in Doqgett 
v. Xailtoail, S l  N. C., 459, "is greatly outwciglictl by the 
benefits conferred npon the whole cowntry by railroad transpor- 
tation, a d  it \vonld be ZII unwise policay to han ipc~  thc latter 
and dintinis11 its nsefuluess by needless restraints." 

The cases revicwcd in that cnsc and those cited it1 the bricf of 
tlefcnclmt's con~licl, ,?Tonfgonze~-j/ r. 12ni/r.oacl1 (i Jones, 464; 
Proctor. v. Rnilroad, 72 N. ("., 579; l ih~bcs v. Rnih.ond, 76 N. 
C:., 451, leavcl little fhr us to say upon the gcncral sul?ject. I t  
is true the law presumes ~lcgligrltce, hut this is subject to rehat- 
tal npon proof of f'wts which show there \mi; uonc. 

We :Ire of opinion t h t  the railroad cmnol hc held to the 
rigid rule of accountability laid down by the court, that wnlcss 
a train can bc qtoppctl I)cforc rc:zching an object broi~glrt to view 
by :L Ijwtl-light, i t  inwt  s1:rclicn its \peed so t11:lt it c:m be 
k)rouglli to a stmd-\till. I t  ;ypears fiolu the enginccr'~ eui- 
dence that everytltiug \cab done -\zllich could bc ilouc, nficr the 
tliicovcry of the (*ow, to avoid t l i ~  colliiiort. If :wcrptctl by the 
jury, it was a full defcn-x ; for we cannot irnputc culpability ita 
thc n ~ e r r  fhct that the tmin was n ~ o ~ ~ i n g  as tlw>ribccl by him. 
Every reasonal)lc precaution is rep i red  to avoid doing injrlry 
to the property of' othrrs, hut trains :ire 11ot rxpech3 to be run 
so slowly as to dcprive the public of great advantage3 of r:+l 
intercourse and quick cxcbangc of protluct5. T I w c  is error, 
:wtl m ~ l s t  be s new trial, and i t  is so orilcred. 

Error. Tipnil-e dc noro. 
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1. \\'here an action against :L milro:~d company for tiarr~:~ges in killing plain- 
tifl"s mule, is l ~ ~ . o u g l ~ t  within six 111ontlis after the accident, the fact of 
silcll 1;illilig ( n o t l ~ i n ~  filrtller :ippenrir~g) ib  primcc fucie evidence of dcfcnd- 
ant's negligence ; :und tlic I )~~r t leu  of rcpclling t l ~ c  presuriiption is upon 
the company. 

2. T h e  court ch:rrge~l t h e  j i ~ r y  npon tlic evitlenc' in this c a w :  (1) If the 
engineer saw, or  could have seen hy vigflnncc, the plaintifY's mule upon 
the track :I qnnrter or  half n ~ i l e  atlend, and could h a r e  stopped tire train 
i n  tirnc to avoid the accident, the c o n l p n y  is guilty ul'negligcnce : (2)  If 
:lftcr I ~ I I I S  t l iscovcri~~g t l ~ c  ~ l l r~ lc ,  n~itl i t  lrft the track a cjnnrtcr of n rnilc 
:illcad of t!lc tr:rin, and the cngincc~r 11:ttl rrx1so:l to believe that it was no 
1ongt.r i n  danger, :uld :rftcrwnrtls the n111lc r:ln npon the track :I second 
tirue and w:rs killed, tlrcn tlrc company is not guilty of n~gligcnce,  nnless 
the cwgir:ccr could, by t l ~ c  m e  ui' the :rppli:ulces :it his corninand, 11:1vc 
stopped tho t r : ~ i r ~  in ti:ue to ~ ~ r e v e : ~ l  ;Ire injury ; IIcltl, no error. 

3. The  t1nt.y of engir~eers in the carefnl rnnning of tr:iins, when cattle or  
othcr stock arc on thc tr:~ck and I~ccorr~c frighten(v1 by :In approaching 
train and run off'nnd on or  near the track, pointed out by MEI~RIMON, J. 

( P i p p e n  v. Ilciilionrl, 75  S. C., 54; Clurl; v. 12c~il~octc1, 1 Winst., 109 ; Jones v. Eciil- 
~outl ,  70 N. C., G",; Fmmc,r v. Rnilioud, 88 N. C., 564, cited and approved). 

CIVIL ACI'LON tried :kt Fa11 'I'errl~, 1883, of C'UILRITUPK Su-  
perior Court, bpforc: Alz ; e~y ,  J. 

The plaintiff claims dalnages alleged to llavc been occasioned 
by the ~wnning over anti killing his l~lulc by defendant's train. 
The iswrs snbnlitted were, first, did defelldant negligently ki 1 
the mule? and secoudly, what \\-as its value! The jury re- 
sponded in the :~firmativc to the first issuc, ant1 fixed the value 
of the r ~ d e  at  one Jl~mdred and seventy-iivc dollars. 

011 thc trial, the plaintiil' testified i l l  his own behalf that on 
the first of January, 1883, about 12  or I o'c~locli in the day, liis 

nlule got upon the clcfendtznt's rail r o d  track ant1 was 1; illcd by 
a trail). h lrlr~lc could be  2 r . x  three quarters of a mile a t  the 
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place where his mule was killed, the track being straight and the 
country open. Soon after the accident the witness went on the 
road and sav  fresh tracks where the mule got on the road and 
where it ran down the road, about three hundred yards, to a. cul- 
vert, and then turned and ran seventy-five or a kundred yards 
towards the train, and then back abo~lt  forty feet. One of its 
legs was crushecl, and there mere indications that it had been 
dragged thirty or forty feet. On cross-exainination, the witness 
stated among other things, that lie did ilot tee thc accident-no 
curve in the road for three hundred yardi-mule ran the length 
of tlventy-eight rail%, each thirty feet long, and ran off t w n t y  
yards from the track and back, where he mas heomecl in-a train 
had passed, and the witness heard t ~ o  sharp alarm whiqtles. On 
re-direct examination thc witnes~ btated thc relative position of 
a fence, a ditch, and the railroad culwrt. The testimony of the 
other witnesses for the plaintiff does not i~lateriaIIy differ from 
that of the plaintiff hinlself. 

The defendant introduced the engineer, who testified that on 
the day mentioned he was r~mning the locomotive of a fkeight 
train, and discovered a mule standing 011 the crossing in  plain- 
tiff's field, near u c~~lver t ,  about half n mile off'. H e  shut off 
steam, blew on brakes, and rolled down to within a quarter of a 
mile of the mule, and the11 sounded " t l ~ c  cattle alarm," when the 
mule walked off the track. The train then moved on at thc rate 
of about fifteen miles an hour, when the engineer discovered an- 
other mule in thelfield, near the road, on the opposite side from 
the first mule, which was likewise driven off. The mule that 
was killed came suddenly and unexpectedly on the track about 
five steps ahead of the engine, and did not run along ahead of 
the train. When witness first gave the "cattle alarm," the mule 
walked off the track into the field, and when i t  jumped back on 
the track the train_could not have been stopped in time to pre- 
vent the accident. R e  mas ruuning at  the usual speed, fifteen 
miles an hour, blew don-n brakes, and did all i n  his power to 
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stop the train. Witness was vigilant, but did not supposc the 
mule would run  hack on the track after it had gone off. 

The defendant asked the c o ~ ~ r t  to give the follo~ving instruc- 
tions to the jury: 

I. I f  the jury believe from the evidenw that the mule went 
off' the track, then the engineer was not rcrjuircd to anticipate its 
sudden return to the track, and *was justified in proceeding with 
the train. 

2. I f  they belicvc that, after leaving the track, it suddenly 
came back so near the front of the locomotive as to make i t  im- 
possible to stop the train in time to avoid striking the mule, the 
company is not responsible for the injury. 

3.  I f  tile nirilc had lcft the track the engineer llacl n riglit to 
proceed on his journey as upon a clear tmck. 

4. I t  is not l~gl igence in the railroad company or its agents 
ruerely bccausc the engineer did not stop to see whctlicr an anilnal 
ncar the track is coming ou the track and may be liillecl. 

5. I f  plaintiff to bhow negligence on the part of clefend- 
ant or its agents, the con~pany is not liable. 

6. I f  the mule sprang upon tile tmck ouly a few fect in front 
of the moving train, the company is not responsible for the acci- 
tlcnt, unless the train was being cn~clessly r w .  

7. I f  defendant could not l ~ v c  prevented the killing the mulc 
after it was tlisc~ovcred on the track, thcn the clefcnclant is not 
guilty of iregligence. 

S. A railroad coulpany is not guilty of llegligeuce Ijecause it 
docs not stop iti trains when person: arc on the gronncl near the 
track; 1101- is t l~crc any greater deference due to live stock than 
to hunlari beings. 

The court declined to give tlrese instructions, ancl cl~argctl tlrc 
,jury as follows : 

This action l~aving been brought within six mol~ t l~s  after the 
killing, if nothing further appeared but the fact that the plain- 
tiff's male was liillcd by the defendant company on its track, it 
would be prima -facie cvidcnce of negligence on the part of de- 
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ferldant, and t l ~ c  plai11tiF ~ ~ o u l t l  be entitled to recover the value 
of the rnr~le. Rut  there beirlg testiniony as to the circnrnstanccs 
attending tllc killing, the jury must (leternline, under the instruc- 
tions of thc cot~rt ,  nrl~etller the defendant is guilty of any ~ ~ e g l i -  
cencc-wlrcthcr th r  defendant has rebutted the presumption of ., 
negligence. I f  the cnginecr saw tlrc mule upon the track n 

quarter of a mile ahead, or coul(1 have seen it by proper watch- 
fulness, r~rnniog on thc track, a n d  conld have stopped the train 
before reaching the point wl~cre  tlrc n~rlle was killed, then the 
defendant is guilty of ~ie~l igeocc ,  a d  the plaiutifl is entitled to 
recovcr the valnc of tllc nlnle. I f  tllc cngiuecr s ~ w  the mole 
that  lrai; killetl :1 q~iarter  or half mile ahcad, ant1 the mule left 
the track I\ Ilcn the trxin \ws  :I quarte:. of a triile OW; and the 
cngir~ccr had rcnson to believe th:lt t l ~ c l  inrrle nni  no lomgcr in 
danger, arxl :~f'tcw:lr(ls i t  r:in upon tlw tr:rck iri front of t h r  loco- 
motive, tl~rrl tlw dcf'e~~dalat i i  not guilty of negligence, nnlcss 
the enginrcr co~~i t l ,  hy using the appliances at  his caorn~nand, h a w  
stopped the train after the lnule jumped upon the track the 
sccond time, so as to prevent the Idling.  

The  defendant cxceptcd to t l ~ c  refusal of tltc court to give the 
instructions sskcd, and to those given; a i d  appealed from the 
judgment rcntlcrccl. 

Msrzr,~aro;v, J .  Although the court declined to give the 
instructions as prayed for, we think i t  gave tlie substance of so 
~ n n c h  tlrercof as tlrc defendant was entitled to. They were 
nrrmeror!., 2nd some of them coi~sistecl simply of statements of 
lcga! propo4tions without regard to the facts of the case, or giv- 
ing thci-11 poir~t  and applicalility, and sowe of them were not 
sound a i  legal propositions. 

I t  i.; sufficient, if the court give the sribstaucc of iustrnetions 
prayed fi)r to whiclt :I party is entitled, without impairing their 
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force; but when t l ~ e  instruction contains only a legal proposition, 
i t  is the duty of the court to apply it to tlic facts of the case 
bearing L I ~ I  the issuc submitted to the jury. I t  is not the 
province of the court to simply state abstract proposition.; of 
law-it musf apply the law to the case and the facts therein. 
Especially is this necessary i n  giving instructions to juries. Such 
instruction shor~ld bear upon thc various material aspects of the 
ftlcts, and thus guide the jury in passing upon issues subn~itted 
to them; and as well, such in~truetions alight always to be a s  

sitnpIe a d  poiuted a5 practicable. Jnrors are not presumed 10 

hc learned iu thc lam, and it is thcir duty to take it from the 
court and he governed by it. 

T h e  evitlenc*r, particularly t h t  as to the immediate circum- 
stances relating to the killing of the rn~ile, \\as mnflicting. Thc 
case turned largely ttpon the fa&. T\EO ~nwterial aspects of 
them were presented; one contended for by the plaintiff; the 
other by the defendant. The court properly su bmittetl the issues 
to the jury with instructior~s, f i ~ i t ,  3s to thc law applicab!~, if the 
facts as contentled for by the plaintiff \\ere trnc, and secondly, 
ui; to the law applicable, if the facts coiltel~tled for by the defencl- 
an t  were true. 

T h e  mule was lrillecl by the defendant's "engine rnnning upon 
i ts  railroad." This the statute makes ( ' p i m u  fucie evidence of 
negligence on the part of the company" in killing the mulc, the 
actioi~ Iiavillg been brought within six months next after the 
cause of action accrued. THE CODE, $2326. 

T h e  burden of repelling the presumption of fact thus raised, 
is upon the defendant, and it could only be rebnttcd by showing 
that by thc cxercise of due diligence, the killiug of the mule 
could not have been avoided. I'kpen v. 12ailroad, 76 N. C., 
54, and the cases there cited. 

T h e  evidence, including that of the engineer, went to show 
that the railroad was straight, passing through au open field for 
a long distance in the neighborhood where the mule was killed. 
I t  was about one o'clock in the day, and the engineer could, hy 
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reasonable diligence, easily have seen the mule on tlic road one 
half or thrcc quarters of a mile ahead of the engine; he saw i t  
on the road half a mile ahead and gave thc alarm. TIN cvi- 
dence is conflicting as to whether or not thc speed of the train 
was slackelled; i t  was moving at  about the rate of fiftcen miles 
per hour; the mule ran off; then on the road, and was killed by 
the engine. 

Now, if these facts were true, or substantially true, and noth- 
ing clsc appeared, the presumption of negligence was not repelled. 
Indeed, therc was trial~ifest negligence. I t  was the plain duty 
of the engineer to slacken the speed, and if need be, stop t l ~ c  
train. I n  this aspect of the casc, tllc court instructed the jury 
that, "if the engineer saw the trlulc ~ l p o n  the track a qnartcr or 
half a n~ i l e  ahead, or could h a w  seen i t  running on the tracli, 
by proper \vatchfidnrss, aud could have stopped the train hcrore 
reaching the point where it was liillcd, the11 the defendant was 
guilty of negligence, and the plaintiff' was entitled to recover the 
value of the nlule." 

There was evidencc tending to prove thc case as supposed in 
this charge, and the plaintiff contended that the evidence proved 
it. The  charge in that view was correct, and is fully sustained 
by repented decisions of this court. Clark v. Rnilroncl, I Winst., 
109; J o r m  v. Railroad, 70 N.  C., 626; Pippen v. Railroad, 
supra; Farmer v. Etsilroacl, 88 N. C., 564. 

The  defendant contended, howevcr, that when thc whistle was 
blown, the mule ran off the road, and it was not t l ~ c  duty of thc 
engineer to anticipate that the mulc would run hack on the road, 
and slacken the speed of the train; that i t  did su&lenly rnn 
back, and so short n distance ahead of the engine, that it was 
impossible to stop the train before the nlischief was done. 

W e  cannot accept this proposition as true, without qualifica- 
tion. I f  the mule ran off the road quietly and nlanifestetl by 
its acts no great alarm, but a disposition to get away from the  
road, or if a t  first it stood still, off the road, until the near ap- 
proach of the train, then it suddenly mu back on the road a 
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short distance ahead of the engine and was killed, the engineer 
being unable to stop the train; in such case there would not be 
negligence, and the defendant would not be liable. 

But  in another view, if the mule was greatly frightened at  the 
whistle and the train-was panic-stricken-ran about wildly and 
recklessly in the imn~ediate neighborhood of the road, and 
would as likely, in its fright, run on, as from it, and the engineer 
failed to slacken the speed of the train, and the mule suddenly 
dashed back on the road and was killed by the engine, this 
would be negligence, and the defendant would be liable for dam- 
ages. 

I t  may be conceded that where cattle are quietly grazing, 
resting or moving near the road-not on it-and nianifesting no 
disposition to go on it, the speed of the train need not be checked, 
but the rule is different, where the cow or mule is on the road 
and runs on, then off, along, near to, and back upon it. I n  such a 
case, reasonable diligence and care require that the engineer shall 
slacken the speed, keep the engine steadily and firmly under his 
control, and if need be, stop i t  until the danger shall be out of 
the way. 

Every intelligent mind grants the importance and usefulness 
of railroads as instrumentalities in the advancement of civiliza- 
tion, prosperity and happiness of society; but necessary as they 
are, essential as it may be to business and travel to have the highest 
rate of speed consistent with safety, it does not follow that these 
must be had at  the reckless and unnecessary sacrifice of the prop- 
erty of individuals. The  law inlplies and reqnires that in all em- 
ploynients and businesses, however useful or necessary, there 
shall be observed reasonable care and diligence in respect to the 
rights of indiricluals and the safety of property. 

I t  seems to us that every'just mind must conclude that, i n  a 
case likc that last above supposed, the defendant, to say nothing 
of the safety of human life and its own property, has not the 
right to rush on and destroy the mule, cow, or horse, as the case 
may be, that happens to btray upon its road in a country where 
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cattle a ~ ~ t l  other live stock are, and h a w  always been allowed to 
rlln a t  large in the fields nrd  forests. 

T o  meet the aspect of the facts as co~~tcnded for by tllc clcfelld- 
ant, tile court cl~argcd the jury that, "if the engineer saw the 
nllrlc that was killed a qaartcr or half :I ~ i d c  :~hcad of the train, 
a d  the mule left tile track when the train was :I quarter of' a 
mile away, and the engineer had rpaioli to believe that the niulr 
was 110 longer in danger, autl afterwards, the rndc  r a n  n p l l  the 
track in front of the cl~gine, tho11 tlrc &fentl:tnt wai riot guilty 
of ncgligence, unless the engincw could, by u'iit~g the :~pplinnces 
at  his command, have 'topped the trdin after the nir~le hat1 
jumped upon the track the scc~~l ld  t in~c,  so 3 5  to prevent the 
killing." 

The  iostructiot~ is sul15tantially correct. Tiw court fairly sub- 
mitted the evidencc to the jury in the view3 of' it  conteutlcd for 
by the partic, respectively. The tcstinlony of tllc engineer 
tended strongly to 511pport tllc vivw contct~ded for by the dcl'enci- 
ant. The  evide~lcc for the 1)laintiff tentlcd to show negligence 
as contended by him. It was for the jury to p s i  u l~on  the 
weigllt of the evidencc and fi11t1 :L vcrJict upon the ibwcs ~ I I L I S  
fairly submitted to thern. 

There is no error, and t l ~ c  judgment nlr~st be af1irnlcd. Judg-  
ment accordingly. 

No  error. Affirmed. 

C. Bf. NrOC)D, Executor, v.  KIJRTZS K.LRBER and oll~ers. 

Partrzersh&-Shtutc of Liinitntions, w h e ~ ~  bar rcrr~ooetl by P+LS- 
t i d  Payment by one of seuerol Obligors. 

1. I n  an action against a firm upon a draft ~ccepted  by the cashier of :L lmlk 
who was also a member of the firm, and who made x partial payment 
upon the same, i t  vias held t h t ,  to remove the statutory bar set n p  by the 
defendant firm, the burden is on the plaintiff to shorn i n  what capacity 
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the  acceptor acted in nraking sucli payment-whether :I< cashier or  as :I 

member of the  firm. T H E  CODE, qdl71, 172. 

2. Where  ti  pnyrnent is made upon a clninr, before i t  is barred by thc lapse 
of time, by one of several obligors of the  same class, i t  becomes the legal 
act ol' all, and arrests tlle operation of tllc statnte as to  then^, but does 
not r e r ivc  the  liability of others of a different class. 

3. T h e  rule  that  paymcnt by one of several debtors, i n  such case, is evidencc 
:qainst them all, is fouudcd upon the comrnunity of interest among the 
debtors. 

(McIntyre  8.  Olimr, 2 Hawks,  209 ; Wi/bis v. X l l ,  2 Dev. & Jlat., 231 ; Wallon  
v. Xoliinson, 5 Ired., 3-21 ; Davis v. Colemun,, 7 Ired., 424 ; G r e e ~ ~  v. Greens- 
boro, 83 N. (:., 4-29 ; h'rozorc. v. Teccgue, 7 Jones, ,573, cited :~nd  approved). 

CIVIL AC'I'ION tried at Fall  Tern], 1883, of PASQUOTANI~ 
Superior Court, hefore A~wy,  .J 

This actiou was conuuenced on the 1st day of February, 1853, 
and is prosecntcd fbr the rccovery of t l ~ ?  amount due on an 
accepted dmft against the defendants D. C. Lippincott and D. 
G. Bush (surviving members), and Burtis lhrber,  executor of 
Thornton Conrow, a deceascd nleruber of the partnership firm 
of Conrow, Rush & Lippincott, the drawers. T l ~ c  bill mas 
drawn at Elizabeth City, on Novenlbcr 28tl1, 1873, i n  the sum 
of four thousand dollars, and payable at four rnontlrs 011 the 
Xorth Carolina Maaufact~xring Iloan am1 Trust Company, and 
prescntcd and accepted on t l ~ c  same day. There arc several 
cntries of payments endorsed on the instrument, the last of 
whiclr, appearing to have bccu rnadc before suit, is in these 
words : 

" Paid on this notc 16th December, 1881, two hur~dred and 
forty dollars." 

The living partners in their answer admit the endorsed pay- 
ment to have been made by their firm, while the executor, dis- 
claiming any 1;nowledge of his own or information sufficient to 
form a belief of the truth of the plaintiff's allegations in 
respect to the payments, among other defenses, relies npon the 
bar of the statute of limitation, and the only issue submitted 
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to the jury was whether the cause of actiou did accrue to the 
plaintiff within t h e e  years befor(. the bringing of the  action. 

To rebut the defense, the plaintiff jntrodnced as n witness 
William Martin, of the law f i rn~  of Pool & Martin, who testi- 
fied that they held the draft for collcction, and that he preseuted 
i t  to thc defendant Lippincott, who was the n~anagi l~f ;  nlember 
of his firm, and also acting cml~ier  of the dlbcmnrle 13ank, the 
same corporation as thc acceptor with a change of name, and 
denlanded payment on February 17th, 1880, when Lippincott 
paid him sixteen hundrcd ilollars, a d  the  same was a t  once 
credited on the  bill by the endorsed acknowledg~ncnt written 
tlicrcon. T h c  several other payments bear no signature, nor 
does i t  sppear in cvidencc by whom they were made, nor in 
whose l~andwrit iug t h ~  entries arc. Tlic partnership termi- 
nated by the death of Conrom in March, 1882. 

Thc  defendant Barber contended that the primary liability 
resting upon the acceptor, and Lippincott being its cashier, as 
well as managing partner of the drawers, a i d  i t  not appearing 
in w21at capacity he actcd in making the payment, nor whose 
funds mere used, the presumption was that it was as cashier and 
with the mor~cys of thc bank ; or, 

That  the burden of showing that  the payment was made on 
hehalf of his firm or  out of moneys belonging to it devolvcd 
upon the plaintiff, in order to the removal of the bar. 

The  court refused to give t h e  requestctl instructions and 
c+orgetl the jury that "if the said p:iyymc~cnt of sixteen Ilundred 
dollars was made by the said bank, or by Lippincott, as its 
cashier, or by the firm of Conrow, Bush & Lippincott, or either 
of them, within the three years before the bringing of the 
action, then they shenld find the issue against t l ~ e  defendant 
Barber." 

There I V ~ P  a verdict and judgment for tllc plaintif, and the 
defendant appealed. 

M e w x  Pruden P3 B I L ~ ~ ,  for plaintiff. 
Mi.. B. 3. W;?zborne, for defendant. 
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SMITII, C.-J., after stating the case. I n  ,McIntyre v. Olivw, 
2 Hawks, 209, it was held that the acknowledgment of a sub- 
sisting partnership debt by one partncr, even after the'dissolution 
of the firm, was binding on :ill the constituent mernbcrs and 
prcventcd t l ~ c  operation of thc statute of limitation. Thc same 
doetrinc is announced in Willis v. Hill, 2 Dev. ck Bat., 231, 
and TValton v. Robinson, 5 Ired., 341. I n  the latter case, thc 
same reviving effect is ascribcd to a paymeut as involving a 
reassumption of the residue of the debt. 

I n  consequcnce of these rulings was passed the act of 1852, 
now embodied in  section 171 of T I I ~  CODE, wherein it is 
enacted : 

That no act, admission or acknowledgment by any psrtner, 
aftcr thc dissolution of the copartncrsliip, or by any of the 
makcrs of a promissory note or bond, after the statutc of limi- 
tation shall have barred the samc, shall bc rcceired as evidence 
to repel thc statutc except against the partner or maker of the 
promissory note or bond, doing the act o r  n~aliiog the ,dmissioil 
o r  acknowledgmcnt. 

The new promise or aclmon-ledgment, now required to be in 
writing (TIIE CODE, $172)) or act, in partial payment, to which 
thc same cfficacy i s  givcn by t l ~ c  statute, to bind the testator, 
must have becn made or done during the c,ontinuancc of the 
partnership by one of its members acting for all and in the 
exercise of the agency which springs out of their joint relations. 
I t  is by virtue of the implied power of each to bind all that 
the act of one, within the scope of the  business for which the 
association is formed, is deemed to be the act of all thc part- 
ners. T o  give to the payment made by Lippincott the effect of 
a payment by the firm, he must have acted as a partner or used 
the common fund i n  making it, and this must appear if the 
others are to be bound. 

The charge of the c o ~ ~ r t  ascribes the same effect to a payment 
coming from the acceptor or its cashier, as if it came from the 
partnership through one of its members, and seems to proceed 
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upon the idea that a recognition of continuing liability by any 
of the parties to the instrument imposes upon all the others the  
same liability, whatever may be their separate obligations under 
it. The  rule does not go to this extent, nor have we found any 
case supporting this view. T o  give this effect to the act of one, 
there must be a comniunity of interest and a con~mon obligation 
among them. They must bc obligors in a bond, makers of a 
promissory note, drawers or acceptors of a bill, orjoiut  endorsers 
of eithcr. An admission, direct or involved in the act of pay- 
nlent by one of either class, under the same measure of responsi- 
bility, bccomes the legal act of al l  that  class, but  does not revive 
the liability of others of a different class. Thus if one of sev- 
eral joint acceptors promises to pay as directed in the statute,-or 
lnalies a payment, his associate acceptors are bound by what 11e 
does ; but the drawers are not, because there is no such CO~II I IOI I  

interest and responsibility ns givcs legal force to the act. And 
so of the other classes who may be bound in like mauuer. This  
is the i m p o ~ t  of the statnte, which confines the act, admission 
or acknowledgment, as the case may be, as evidence to repel the  
statute, to the associated partners, obligors, and makers of a 

note. The rule prescribed in the statute, restrictive of that pre- 
viously laid down in our adjudications as already shown, is in 
accord with the current of decisious in  this state and elsewhere 
upon the point now considered, and none in conflict has been 
called to our notice. I t  is Iaid 'down by an excellent writer on 
the law of Evidence, whose work is alnong our best, that " i f  
such payment be made by one of several debtors, who is not 
otherwise discharged from the obligation, i t  is evidence agaiust 
them all," and he adds, " the  rule is founded on the community 
of interest among the debtors." 2 Greenl. Evi., $444. 

(' T h e  payment by one of the makers of the pron~issory note," 
in the language of DAMEL, J., " according to numerous deois- 
ions, took the case out of the act of lin~itation as to a l l  the 
makers of the note." Davis v. Cbleman, 7 Ired., 424. 

So it is declared in a recent case, " that  the payment of inter- 
est on the note (in suit) before i t  was barred by lapse of time, 
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arrested the operation of the statute as to all the makers, sure- 
ties as well as principal.'' Green v. Greeusboro College, 83 N. 
C., 449. 

Now, there was no common obligation associating the acceptor 
with the drawers, and while a partial payment by one drawer 
would affect the other drawers, or by one of several acceptors 
would extend to all, and so, as to all who are jointly bound, tlie 
act of a person of one class cannot extend to and create or 
renew a liability resting upon another class. 

The contracts of the drawers and of the acceptors of a bill 
are wholly unlike, and the liability of the latter is in front of 
the liability of the former. 

The drawer undertakes that his bill shall be accepted and 
paid from funds upon which he has a right to thus appropriate. 

The drawer's liability, in the language of NASLP, J., (( ir a 
conditional liability, dependent upon presentation to the drawee 
and notice of his failure to the drawer. Such a precedent actio~i 
is indispensable to fix a liability upon tlie latter." B~ozoiz  v. 
Tengue, 7 Jones, 573. 

W e  think the defendant was entitled to the instructioi~ that 
the burden rested upon the plaintiff to sho~v affirmatively that 
the payment was on behalf of the firm, in order to repel the 
statute, and that there is error in the instrciction that the same 
result follows, whether the payment was made by the bank or 
by one of the drawing firm on its behalf. 

There luust be a new trial, and it is so adjudged. Let this 
be certified. 

Error. Ve.'enire dc n o w .  

G 
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G I L B E R T  PATTERSON,  Ex'r, v. R O B E R T  LILLY and others. 

Pwtnership-Agency-Demccnd a n d  Refusal-Statute of Linzi- 
tntions-Trusts and  Tmstees-Issues. 

1. Where one of the members of a firm mas constitnted its general man- 
aging agent by the articles of partnership, and upon the death of one 
partner his executor coi~sented to a continuance of the business, it zuas 

held that the manager became the agent of the executor as well as of the 
other surviving member. 

2. Heldjurthe~:  A demand and refusal to account are necessary to  terminate 
the agency and p11t the statute of liniitations in operation. 

3. Application of the statute of limitations to trusts, constructive and direct, 
discussed by ASHE, J. 

4. T h e  ruling of the court below upon subniission of the issues and order of 
reference affirmed. 

(McXicii~ r. Rugland, 3 hIur., 139; il 'o~thcolt v. Caspe~, G Ired.  Eq., 303; Com- 
miss~o,zeix v. Lash, 89 X. C., 159, cited and approved). 

CIT-IL ACTION tried a t  January Special Term, 1883, of RICH- 
MOSD Superior Court, before Graves, J. 

T h e  plaintiff, as executor of Hugh  L. Patterson, deceased, 
brought this action against the de fenda~~ t s  Robert Lilly and 
John  Patterson, as sllrviving partners of Robert Lil ly & Co,, 
and the h a i d  Lil ly and Patterson and Edmand Lilly, as sar- 
viving partners of Lil lp & Patterson, for an account and set- 
tlenient of the partnership dealings. 

I11 1866 a mercantile partnership was entered into by articles 
of agreement between the plaintiff's testator (Hugh L. Patter- 
son) and the defendants Robert Lilly and John Patterson, in 
which it was agreed that the same should continue for two years 
from the 29th of March, 1866;  that John and H u g h  L. Pntter- 
son should f'iurnisl the capital; the expenses and losses to be 
defrayed out of the profits; the balance, if any, to be divided as 
follows: one-half to Lilly and the other half to the Pattersons 
in proportion to the capital contributed by each; that Robert 
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Lilly shall have full charge and n~nnagcment of the business, 
keep the hooks, and an  account of all the transactions of the 
firm, which shall at  all tinles be open to the illspection of the 
partners, havc power to employ clerks, &c., a r ~ l  receive as con]- 
pei~sation for his services one-half of the net profits. 

T h e  business of this firm W:IS carried 011 until the time limited 
for it5 expiration, and was the11 continned in  the name of Li11y 
$ Patterson, wi:hont any further written agreement, but upon 
srlbstantially the same terms, except that Hr lg l~  L. Patterson was 
to havc a salary of five hncdretl dollars a year f i ~ r  seryicei to be 
rcntlercd by him. 

The business was contluc~tcd in the liame of Lilly ck I'atterson 
rintil the death of the said Hugh  in 1870, and contillued urltil 
1871 for the prlrpose o f  miriding n p  the affairs of the partner- 
ship. 

I n  1873 the plaintiff' tlcnlancled a settlement of tire partner- 
ship dealings of thc said two firms, of Iloloert Lilly, o ~ l c  of the 
surviving partners 311d t 1 1 ~  n la~~ag ing  member of them. The  
tlefcnclar~ts did 11ot rcf'uic, but wc i~ t  into a scttlemrnt and divided 
the aqsets 011 l~ancl, except two tracts of land, oue of which wu5 

:~ftcr\rards sol(1 and thc proceeds divided in1 1875, leaving the 
other tract (wl~ich mi; wort11 :~hout six or x v c n  h n d r e t l  dollar*) 
unsold :~t  the time thii  suit nas  bronght. 

At the tirile of that s e t t l ( m c ~ ~ t  there remainccl clue out of the 
as,ets of the firms ;I bda~nce of five hmnclretl anti seventy-five 
dollars to the plaintif's testator for his salary, which 11:d not beer] 
p i d  at  the comnie~~ccn~ent  of this action; and the defendant 
Robert Lilly admit, the right of thc plaintiff to have a n  accourit 
i n  respect to the land. 

I t  :ilso appears fiom thc pleadings and admissions of the 
dcfc~darlt ,  that the idebtetfness of the defendant partuers autl 
o t t~crs  to the tirrrw was entirely on~it ted in the partial settlcrncnt 
of 1873. 111 the replication of the plaintiff i t  is :illegctl, :ind 
 not denied, that tlicre were large amounts due to the p a r t n e d ~ i l )  
fioni the partner; R o l w t  Lilly, I-Iugh 11. and John Patter- 
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son, and fro111 Edmund Lilly and Gilbert Patterson, which are 
specifically set forth, none of which were included in any state- 
ment or settlement of the accounts of the firms. 

The plaintiff contended there never had been any final settle- 
ment, and sought to have the account taken of the dealings of 
the firms of Itohert Lilly & Co. and Idilly & Patterson. 

The defcndant Robert insisted that the account and settlcrnrnt 
of 1873, except as to the two tracts of land and the salary due 
to plaintiff's 'testator, mas n final stated account, and that the 
plaintiff's actiou mas barred Ily the statute of limitations, and 
relied rlpon TIIE CODE: $5155, 168, and also upon the presomp- 
tion arising from the lapse of time; and he and Edniund Lilly 
both denied that ihe latter had ever been a partner of tlic firm 
of Lilly & I'attesson. 

The following ibsucs werc submitts1 to the jury: 
1. H:ls there bccn any final settlement of the partnership of 

Robert Lilly & ('o., or of Lilly $ Patterson, except as to the 
lailil ant1 salary :ts alleged in the a~mvcr  ? No. 

2. \ l i : l i  Edn~rllid Lilly a partner i n  i l ~ c  firm of Lilly & P a t -  
terson '.' No. 

3. Werc tile arrlounts set forth ill the rcplia~tion omitteil f i*or~~ 
the settle~nrnt, if' any has been iuaclc; :~n( l  if so onlitted, was i t  
done hy miilakc or i~latlvertcnce? Oniittetl by niistalx. 

4. 4 3  the plaintiff's carlie of actiou b:lrrecl Gp the statr~tc of 
limitatious? No. 

During the p r o p i s  of the trial, the drfwdants' counsel niltcd 
the .jndge to submit an additional iisue, viz.: \liar tl1er.c a wttle- 
n ~ e n t  of all part~~crship rnattersiof 1L Eilly & Co. and of Lilly 
& Patterson, excepting the four acccmlts set or1 t in the p1aintifI"s 
replication before the con~mcncc~~>eat of this action? This was 
refimct by His  IIonor upon the ground (I) hecause not submittetl 
in proper time; and ( 2 )  bccansc ~~ot~presrr i ted by tlrc pleadings, 
Defe~~clants excepted. 

Jolln Patterson, one of tllc partuers, testified t h a t  the part- 
ners never met and took into consideration all the aFiirs of the 



FEBRUARY TERM, 1884. 8 5 

firms, nor did he  think the old accourlts on outside parties were 
iucluded in the settlement of the accollnts of the prtnership.  

O n e  McLean testified that after somc dispute, the  book-keeper 
(Morrison) and the witness were asked to look ovcr a statement 
made by Morrison ancl handed to the plaintiff, and it seemed the 
individual accounts of tlw partners with the firms were not 
included ; and Morrison said the accounts were not included ; and 
wheu Lilly's :~ttention was cdled to it, he said it must have been 
a n  oversight. 

T h e  plaintiff offered to prove that thc a~nouuts  of these ac- 
counts as set out in liis replication was correct, I)ut this being 
admitted hy defendants' couliscl, FTis Ilonor held that it mas 
trnnece5sary. 

Tllc defendants' counsel aiketl the court to charge the jury 
that, if they believed tlie tcstimot~y, the plaintiif's cause :d 
causes of action wcre barred by the statute of'  limitation^ This 
was reSusc.d, and tlic court told the jury that the relation one 
partner sustained to another was :I fiduciary one, ancl the statute 
did not bal- the actio:~. 

T h e  jury respoutled to the issues as indicated above, and the 
clefcndant ltobert Xiilly nloved for a new trial, for error i n  the 
court: (1) I11 subtnittiug to the jury the first icsne; (2) in rc- 
fnsing to submit tllc issue proposed by the clcferrdant; (3) for 
micdirection to the jury in rcspcct to the statute of limitations. 
T h e  motion was overruled, and the tlcfcndant excepted. 

I t  was then ordered I)y tlie court that the matter be referred 
to the clerk to state an account of the said partnership firms, and 
mport to the next term of tlie court. The  defendant Robert 
Lil ly excepted, for that the inquiry should Iiavc been coufined 
to the items set out in plaintiqs replication, and as tberc was no 
dispute as to the amount of those accoulits, nor as to the n~anncr  
.of distribution, it was error to refer. Thc defendant appealed. 
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ASHE, J. The exceptions taken by the defendant are, first, 
to the first issue subniitted; secondly, to the refusal of His 
I%onor to submit the issue proposed by the defendant; and lastly, 
t!w alleged misdirection in reglrd to the statute of limitations. 

T l ~ e  first issue was one directly raised by the pleadings. T h e  
plaintiff alleged that there never had been a final account and 
settlement of the partnership dealings, and the defendant insisted 
that there had been a fill1 and final account and settlement of 
all partnership matters, except as to the land and salary of the 
plaintiff's testator. 

The  issue proposed by the defendant, aside frorn not being 
offered i n  proper time, which was a nlatter of discretion with 
H i s  Honor, was not raised by the pleadings, as properly held by 
the court. The individual indebtedness of the respective partners 
to the firms hnd not been mentioned in the complaint or answer. 
Bat, in what is called the replication, wllicli must be regarded 
as an amended complaint of the plaintiff, the indebtedness is 
specially set forth with the :lverment that it had been on~ittecl 
in the pnrtial settlement had in 1873; and the defendant, in his 
second amended answer, allowed by the court, to the an~ended 
comlh in t  of the plaintiff, does not deny the allegations of the 
plaintiff with regard to this indebtedness; and therefore, they 
are to he talien as true, and lcave nothing upon which to frame 
an i-ue. I f  this were not so, t11c issue propos~d is not n propw 
onc, for it ollly embraces in the exception the forlr accounts set out 
in the amended coinplaint, and omits the land and the sslary- 
though the defendant insisttd that he had settled everything but  
these two items. 

The  exception to the instruction upon the statute of limita- 
tions was properly overruled. Certainly, fiduciary relations eob- 
sist bet\reen copartners. Co!lyer on Pavtnerslrip, lays it clown 
that thc same rules and tests arc applied to the conduct of part- 
ners as arc. ordinarily applied to that of trustees. Indeed the 
function., rights and duties of partners in a great measure, com- 
prehend those both of trustees ant1 agcnts, McATair v. Rag- 
land, 3 Alur., 139. 
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B a t  the application of the statute of limitations to trusts de- 
pends upon the character of the trust, and the distinction is this: 
Where the trust is constructive, such as is raisetl by operation of 
law, c. g., where one takes possession of property i n  his own 
name and is afterwards by matter of evidence or coustruction of 
lam changed into a trustee, lapse of tiuie may be pleaded in bar 
ereu whet] hi5 conduct was originally fraudulent, and his pur- 
chase would have been repudiated for fraud. Ai~gel on Lim., 
$471. But where the trust is direct, it is n \veil establi5lred rule, 
belonging exc~usivcly to the jurisdiction of courts of equity, that, 
so long as the trust subsists, the right of the ccstui que trust cannot 
be barred or excluded by the trustee, by virtue of' the le l~gth  of' 

time dnring which the latter has held poisession. Ib., $468. 
Yet it is n rule quite as \vcII settlcd, tllat where the fiduciary 
character of the trustec has ceased or been put  an end to hy his 
repudiating the rights of thc ccstui p e  t ~ ~ i s t ,  as by assuming 
nbsolntc ow11cr3hip over the property, or by rcfusi~lg to account 
for thc same, then tire stattitc does apply, and the ccstcii cjue trust 
ruubt bring his action within the time prcicribcd or I)L. barred. 
Ib., $174. 

Bu t  illc dcfendalrt cor~tencls t11cl.e 1\23 i~ "ce~acr" of thc 
privity in this case; that the fiduciary relatio~l bctnccn l l i l i l  and 
tllc plai!ltiiI', as the rcpresentntivc of the dcceascd partner, wai 
piit an C J I ~  to by the settlement \I-hie11 tool< place ill li 873, tmd 
his action was I)arred aftw tlrrce years f rml  that tin]?. But did 
tirat worli a "cesscr"? "Alil~ougll the reprcscntatire of' a de- 
cmsetl p:irtncr cannot, strictly spenl<ing, bc deemed a p a r t ~ ~ c r  ~ v i t i ~  
the S U ~ V ~ V O T S ,  still a cotn~unriity of interest subsists between 
r e .  T h e  executor is a tenant iu cornrnon with t l~em in all the 
parlnersl~ip property antl efTects in posiesiion (c. G., the t n o 
tracts of lantl ~neutioncd in the pleadings); and thouglr the 
choscs in action go to the survivors, antl the law \e i t \  in them 
the sole and exclusive riglit to rctlrlce tlleitr into p o s x ~ ~ i o n ,  yet, 
when reeovcred, the burvirors are regarded a5 trusttes thereof for 
the benefit of the partnership, a i d  the executor of the dcc~cawl 
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partner possesses, in equity, the same right of sharing and  par- 
ticipating in them which his testator would have had, if he had 
becn still living." Story on Part., 493. So that, the reprcsen- 
tntive of the deceased partner is still, to some extent, a partner 
mith the survivors until the business of the partnership is wonnd 
up. F o r  it is held that the statute of limitations does not com- 
mence to rrlrl in favor of one partner against another, even after 
a dissolution of partnership, as long as there are debts duc from 
thc partnership to he paid, or debts drie to be collected. 
wont1 v. Hctmmonrl, 20 Georgia, 556;  Wood on Lim., $210. 

But  conceding, :IS contcndcd by the defendant, that the rela- 
tion of trrtitee and c c s f ~ ~ i  p i e  trust terminated in the dissolntion 
o f  the partnership 1)y the death of Hugh  1,. Patterson, yet there 
i i  another fiduciary I-c1:rtion sul)sisting between the parties wllich 
oppoxc'l an obstrriction to the running of the statute against the 
plaintiff'. 'l'hc tlef'endant Lilly, by the ternis of the original arti- 
~ l e i  of copartnership, mas constituted the general agent of the 
partnership. I I e  n a i  to Beep thc books, hirc clcrlts and scr- 
mnts, and have the entire managcrncnt of the business. And 
the buqiness was continued upon thc same terms under thc firm 
of Lil ly c !  Patterson, n i th  the exception that the  plaintiff"^ 
testator wns to bc paid a ealary of five hundred dollars a year 
for certain heroices to be rendered by him;  2nd after thc tlisso- 
lution l ~ y  the death of Hugh  T'atterson, thc 1)usiness mas con- 
tinued in thc sarnc manner mith the c o ~ s e n t  of thc plaintiff; as 
hc allegcs-and it is not denied. This made Lil ly the  agent of 
thc plaintiff as well as of thc, other surviving partner, and his 
agency continued 11p to tlw conlmencement of thc action. H c  
sold one tract of land in 1875 a d  divided the proveeds, ant1 
holds another tract subject to division. H i s  agency had nevcr 
ceased before this action. I t  is true a demand was made by the 
plaintifY in 1873, but there was no refusal; and a demand and 
refnsal were necessary to terminate his agency. I n  ATorthcott v. 
G'cisper, G Ired., Eq., 303, Chief-Justice RUFFIK said : " I f  there 
he an  express unilerstanding by  on^ to nl:tnagc an estate for 
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PATTERSON v. LILLY. 
-- -- - - - - 

another, for an indefinite period, a right to an account arises be- 
tween them from time to time, but the statute of limitations 
does not operate to bar an  account for any part of the tirnc while 
the  relation of principal a d  bailiff' subsists between them, that 
is, while the agency of the management of the estate is licpt up  
While the relation continurs, there i? a privity between the par- 
ties, and there is nothing to set the statute in operation": and i t  
mas held in that case that a denland and refusal were necessary 
.to put the statute in motion. And in Commissio~~ers v. Lash, 
89 N. C ,  159, it was held that where the relation of priricipal 
a n d  agent subsists, the den~and for an acacount necessary to put 
the statute of limitations in operation, must bc d l  as to put an 
cud to the agency. ~ k h i n g  lesi than a dc~nnntl and wfuscxl, or 
the coming to a fiaal account and settlement, or the death of one 
of thc parties, will p n t  an end to :m agency. Here, thcre was 
no refnsal, and the jury have found there was no final i ~ c ~ o u ~ l t  
: i d  scttle:ncnt, and the parties arc still living. 

A s  to the .order of refcrencc; we think there i i  uo ermr, for 
upon the winding up of the aFairs of tlrc partwrship, cacli part- 
ner has a right in equity, a qutrsi lien upon t l ~ c  par tnerhip  prop- 
rrty to have it applied to the tlebti and liabilities of the firm; 
and to havc a similar lien on the surplus axcts for the pnrpose 
of 11av;ng them applied in payment of what may hc due to the 
partncrc, respectively, dttcr derl~icting d m t  mccy bc duc from them, 
41s partners fo  thc$fir.m. IJindley on Part., 471. 

There is no error. TJet th i i  he certified that the ca5e may he 
proceeded n i th  i n  conformity to this opinion and the law. 

N o  error. Affirmed. 
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ALLEN & CO. v. L. D. GRISSOM and others. 

Partnership, creditors of, have no equitable lien on pnrtnev- 
ship ~$ectts 

1. Partnership creditors have no lien in equity upon, and cannot follow, the 
effects of a firm in the hands bf an assignee under a trust deed, to give 
their clairns a preference over the trusts contained in the deed. 

2. T h e  change in the individuals cornposing the firm here does not afTect the 
rule;  but the plaintiff creditors are entitled to an account of the assigned 
fund. 

(Hassell v. Grifin, 2 Jones' Eq., 117; Rankin v. Jones, Ib., 169 ; Clement v. Fos- 
ter, 3 Ired. Eq., 213 ; Potts v. Blacktoell; 4 Jones' Eq., 58 ; White v. G r i ' n ,  
2 Jones, 3 ; Phillips v. Trezevaat, 67 S. U., 370 ; Bums v. Hurris, Ib., 140, 
approved ; and Ross v. Ilende,m~a, 77 N. C., 170, doubted). 

CIVIL ACTION tried a t  Spring Term, 1584, of Dr;~rrii~r 
Superior Court, before XcKoy, J. 

The  defendants appealed. 

Xessrs. Graham & Rufin, for plaintiffs;. 
S o  counsel for defendants. 

S~IITEI, C. J .  T h e  firm of Grissom & Henry,  consisting of 
the defendants L. D. Grissom and Robert Henry, and the Iat- 
ter being under age, while engaged in carrying on a nlercantile 
business in the town of Durham, contracted in the purchase of 
goods for their store the two debts specified in the con~plnint, 
whereof' that of the plaintiffs W. & T. Allen c% Co. fell due 
on January 16th) 1882, and that of the other plni~~tif-f's, Wolf- 
sheimer & Co., on February 1st of the same year. 

On  November 18, 1883, the defendant Henry retired from 
his firm, and by an instrument under seal executed by lliriwielf 
and the defendant Robert Holloway, for the recited considera- 
tion of seven hundred and ninety dollars, assigned his uudi- 
vitled interest, being a moiety, in the property ant1 effects of 
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every k i d  belonging to the partncrihip to the latter, who also 
covenanted to pay off the partuership debts outstaliding and 
cxoneratc the said Henry from liability therefor. 

Thereupon the 1)artnership of Grissom cE Holloway wit5 

fornicd, t l ~ c  latter takiug the pl:m of the mitl~ctraming partner, 
and a similar business wcis conr1uc:ed by tllenl. 7"inding them- 
st.lvr, unable to nieet their !ial)ilitics, the said firm of Grisscm 
ck IIollo~vay made :t, gc811eral asiignriicnt of the partnership 
p q e r t y  :?i~tl rtlsourc.ei to tlic dcfendant, .Juhrl M. Moring, ill 

trubt to provide for thc 11nymc11t out of the frllitl of his owu 
vhargc for scrvieei, profei4ou:ll ant1 as truitcc, 311d the11 to pay 
n debt tlcclarctl to I)c d:lc t11(1 tlcfendant Pattie, wife of said 
I-Pollo\r:ry, in  about tbe sum of  nir~ctccn hi~ntlrcd dollars, which 
she i11 her anqxcr statcs \:as for !iroricy loancd t lw  f i rm froni 
her own icpnratcl cit;c:c in  nliicli I ~ e r  l~usbaiid had no interest. 

r 7 l l ~ c  tru,tetl, R/Eorill;?, 112s colieetcrX from t l ~ e  a~set ,  seven 11~111- 
tlred am1 ttiirtccri tlollari, of' tcitich he  h a s  paid the wit1 I'attic 
four Iiu~idred and fifty dollar?, a d  Iioldi the residue suhjert to 

such disposition :IS tllc court may direct. The residue of the 
assigncd e5tate, :I-, the truite:. represents, will bc insufficient to 
discharge the ~ccurcd tlcl)t+. The n~elnl~ers  of 110th fjrll~s, as 

wrll as tltc firms, are i~isolverit. 
Hu this a c t i o ~ ~  the plaintit5 sning for thcn~sclves and all other 

cretlitorz of Grisiorli $ Henry, :l,sert mtl '3cl.k to cdorce  a lien, 
n.bic+lr they allcqc a court of cqility will recwguim as subsisting 
it1 E ~ v o i  of tlic firm creditors upon the cfTc~ti autl property of 
the. firm, ant1 to follow the f11nt1 illto thc ha11d5 of tlrv assiguec 
for thc p r l r p c  of' givi~rg i t  a prefeiencac over thc trusts coii- 
tainctl i l l  tile tleed, and tlrcy in4+t that tl~easiignmerrt by IYe~iry 
of liii moiety iz i i r l ~ o r i l l ~ ~ a t ~  to their claim to l)r satiificd ont of 
t l ~ c  p:rrtncrship cfFect.;. 'I'l~cy also : w : t i l  tlle clebt :tllegetl to be 
due t h c j k t ~ e  tlcfentl,~~it fltlic ontl f 'randulo~t. 

T h c  court waq of opi~lion, a d  so ruled, that the joint prop- 
erty of Gri~sorn $ 1Icnry \ \as  primarily chargeable with t l ~ c  
joint d e l h ,  and t h ~ t  this 1ial)ility :~tll~erctl to i t ,  ~~otwitl istanding 
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the conveyance of the partner Henry,  follo\~etl by the asiign- 
merit of thc successor firm of Grisiorn cPs Rolloway to the 
trustee, 3 1 ~ 1  t11:it the partnership property must bc first applied 
to the partnership tlebts, and ordered a reference for an accoant 
to bc stated upou t l ~ c  basis of this ruling. 

'rhc appeal prcmits the question of the correctness of tllc 
r ~ ~ l i n g  ill rcfercnce to the equity of' the  partnership creditors to 
be paid in preference to tlloae rr~entioued in the trnats of the 
assignment of Grissonl & Holloway, and thii  is tlic only point 
we proposc to corlsider. 

I t  is well settletl that e ~ l i  I I I C I ~ ~ I ~ ~  of' a prtnerhhip INS  :t 

right to require the application of t l e  jolllt effects to the joint 
debti, before any p o r t i o ~ ~  of tllcn~ call be divcrtctl to 
t l ~ c  indivitlu,i! debt, of tlic scparatc p n ~ t t r e r ~ ,  :md thi, i i  :L 

means of l)crvx~al exol~cratiolr. It ii an ~ q t ~ i t y  po-,he3wl by 
each and g r o w  oat o f t h e i r  rclationi as p:rrtneri, ard the 
implied l irnitat io~ upon thr power of each to diipoic or thc 
comruon property in fr~rthcrance of the ottject of their acsocia- 
tion. E u t  this eqt~ity does not cxtetd t o  the creditors, ai snch, 
so as to create a lien, but they rcwive the bcriefts of' the exer- 
cise of the right of the separate prt i lcrb to require the appro- 
priation, and tlic exoneratio:l i i  wor!;rd out in the ~ ) : L ~ I ~ I C I I ~  of' 
tlicir debts. With the assent of the 1)artners any one of the~n  
is free to dispose of the co.~ip:iny':, c f i c t i  fi,r his i~~divi t lua l  u,e, 
and a creditor caunot intcriene to preveut the application. 
This is the cloc.trinc estahli~lietl by rcpeatrtl rccogaitions in this 
court, f'ronl i t  hich, wilatevcr luny h:~ve been t l ~ e  tlcc.i*ioll-, elscl- 
where, we are not at  liberty to depart, ant1 i t  c o ~ u n l c n d ~  i t d f  
to our approval. I t  is true that whcrc a fund comes uider  tlw 
control of a court of equity, without ally prcvioni licni or pri- 
orities resulting from positive co r~ t rx t ,  the distr ihtiotl  has heen 
made among creditors by appropriating the joint effcrti to the 
joint debts, and, as some writers lay clown tllc rulr., thc salne 
preference shoultl bc accordctl to the separate creditors of satis- 
faction out of the separate property, thc sarplus in mtll c a v  



FEBRUARY TERM, 1884. 93 

only bcing cxposcd to the o t l~er  class of debts. 1 Kent. C o n ~ .  
65 ;  1 Story Eq., $676. 

Hut  this rnle is questioned by this court in Hassell v. Grifin, 
2 Jones' Ey., 117, and R a n l c i ~ ~  v. Jones, 1 6 ,  169, under the 
erect  of our stxtnte which malies contracts joint and several, 
and gives an action against the representative of a deceased joint 
debtor cqnally as against the survivor, and it is only applicable 
when joint and separate estates are to be administered, untranl- 
melled with conflicting equities arising out of contract. 

A fern references only are needed to vindicate the principle 
enunciated in this court. 

111 Cle~i~eilt v. Fost~i., 3 Ired. Eq., 213, Chief-Justice I~UFE'IN, 
the eminent equity jurist, whose long judicial life is so inti- 
mately identified with thc unfoldil~g arid application of its prin- 
ciples as ihown in t l ~ e  rcports, speaks in this manner: 

" T h e  principal question in the cause is whether tllc plaintiff 
had a right, in illis court, to have thr  management of the part- 
nership erects taltcu out of' the hands or thc partners thcm- 
sel\ves, Fo5ter and Gilbert, or their asiigneeq, and the eff*icts 
applied to the payment of the plaintiff's debt upon the gronnd 
that t l ~ c  partners arc not  able to pay their debts, and that they arc, 
or one of then1 is, ap2wopritrti)lg thosr &c.ts to thciv 0 7 -  his sepa- 
inte tcscs. W e  owu that ~ t - c  know of no such cquity in :L gcn- 
em1 creditor of a pnrtncrship. A t  the instalice of one partner 
the court will, in suc11 a case, interfere against the other partner, 
because they are joint owners of the property, and one has no 
right to apply it to his separate uic, thereby Icavi~lg the other 
liable to the partllcrihip debts o u t  of' l ~ i s  own cgtate, or a t  :dl 
cvcnts, depriving him of property that belongs to him." 

" T h e  creditors of a firm," in the words of PISAKSON, J., i n  
li'cinl~iu v. Jones, s u p n ,  " l rme / lo l i e n  lipon the ~fects of a jiri)~. 
I f  one of the p a r t ~ ~ c r s ,  as in o w  caw, transfers all his interest 
i n  the firm effect5 to the other, and is contcr~t with Itis personal 
undertaking to pay the firm debts, the retiring partner 11a5 no 
longer any lien i n  equity in regard to the effects of the late 
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firm, a l ~ d  the effects, supposing the transfer to be hona Jidc, 
become the property of the othcr, sabjcct to be sold by ~ u c h  of 
his creditors, without disr~imination, as issue cxccutions, and 
sdjecf  to be saki c u d  trc~nsj?rwd by hivil in t ~ u s t  for the puyment 
of h i s  debts, according to the pwjeucnce he rntry p ~ e s c r i h ,  in the 
same way as any othcr property he owni." 

I n  Eotts v. Bltrclczoell, 4 Jones7 E(i., SS, the same prinriple i-, 
reiterated by BATTT,E, J . ,  nbo, ill hi? cotnnnents i u  answer to 
the question whether the creditors liavc sue11 :I lieu upon the 
partnership effects a t  the dissolution, as to prevent onc partner 
fro111 aijigning them in payment of' 1134 i~~d iv idna l  debts, 4ays: 

" T h e  e:~se of' KmJlin V. .Jones, 2 Jones7 Eq., 169, decides 
expressly that the creditors of a partlrcrillip Imvc no such lien," 
and that in that case it was l~eltl " that t h ~  pcutnership clwlitora 
cou/t/ not folkiw these qffects, to su1,jec.t them to the payment of 
tlir firm debt.. 

I n  TVhitc v. Gtjfi~in, 2 J o n e ~ ,  3, it was tleciclctl that all admin- 
istrator coultl retain the proceeds of the separate estate of an 
intestate for 3 partnership cleht, against the claim of a11 incli- 
5idnal creditor, in a course of legal atln~irristratio~~, ant1 that a 
court of' cquity will not restrain thc cwxciw of thc right. 
ITc~sstll v. Crlfin, s 7 p ~ r .  

,Ig.iin, RFXI)~:. J , tlelivcring tthc opinion in P h i l l i p s  Y. Ti.eic- 
crinf, 67 P;. ('., 3'70, says : " Whertl one partner, w l ~ o  i i  insol- 
v c ~ t  or in f:]iling circumst:~~lws, withont tllc cw~sent a n d  against 
thc will of tlrc other p r t n e r ,  iq disposing of tlrc efYects of tlnc 
I~artnwsliip, : i d  :~ppropri:lti~lg thenl to Ili, o n n  use, t l ~ c  oflzo 
p ~ f i l o .  has tfio right to :LII i~ : jn~~ct ion and to I ~ a w  a receiver 
 pointed." 

So it has /)ern decided that c:~c+ ruemhcr of all in~olvc~nt  firm 

may h a w  I I ~ Y  persollal 11ropcrty esemption t:ilic~~ out of thc 
joint e f k t s  with t l l ~  consctnt of the other, I)nt not without, tlie 
court declaring " that the creditors of tllc firm c:~nnot ol~jcct, 
hecause they ?ro more linre ( I  lioi upon the pu~*tn~r.sliir) ~fect~," 
&c.. B t ~ r ~ t s  I . &r~. is ,  ILL, 140. 
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The  only intimation to the contrary is expressed by RODMAN, 
J., in Ross v. Hendemon, 77 N. C., 170, where he declarss that 
a partner undertaking to sell his interest in the whole or part of 
the joint property, commits a breach of the partnership agrec- 
mcht, ([for which the other partner, and as subrogated to his 
rights the partnership creditors, may have a remedy." We do 
not snppoie he means to assert an equity to reside i n  the cretli- 
tors independently of that which the creditors possess, inter sese, 
but that their interest msults f rom the excrcise of the right of 
restraii~t agail~st niisapplication, which rests with thc other rneul- 
bers. I f  more is mcaat, i t  is wholly a t  vakiance with the cur- 

rerit of previous atljodications, and we are not at liberty to con- 
cur in the proposition. 

" I t  is thus througl~ thc opcratiou of ntlmil~istering the eqoi- 
tics between the parties tl~cmselvcs," is the conclusion of Mr. 
Justice STORY, "that the crcditors have the opportunity of 
.enforcing their quasi Lien." Story Part., $360. 

I n  thi? view of the law governing the relation5 bctween part- 
nership creditors and clchtors in respect to the property of the 
latter, what claim upon the facts of this ctlse have the plaintiffs 
to intercept thc fund and frustrate the purposes of the assign- 
ment of the partners Grissorn $ Holloway to the trustee? 

The former partner, Henry, is asking no relief; the continu- 
ing partner, Grissorn, makes no objection to the assignment and 
accepts the assignee, Holloway, as a partner under it in place of 
Henry. These latter, Grisson~ & Holloway, convcy to Moring. 
These are all willing to abide by what has bcen done, and the 
action places them in the attitndc of resisting defendants, to be 
coerced by the power of the court. 

T ~ L I S  the relief is demanded upc;n thc single ground that the 
firm creditors have a lieu upon the firm property, which thc 
menibcrs individually or coliectively cannot evade by applying 
it to any other than partnership purposes, and in discharge of 
partnership 1 iabil i ties. The cases cit'ed show no support f o ~  the 
proposition. 

We b u t  repeat what has been so often said before, that thc 



96 IN THE SUPREME COURT. 

plainti& have no such lien to be enforced by themselves, against 
the will of the partners, in whom the equity resides. 

But the plaintiffs have a right to an account of the assigned 
fund, and if fraudulent, to have the claim of the fenze defendant 
disallowed. 

We therefore declare there is error in the judgment which 
attempts to establish a lien in favor of the plaintiffs, and so 
much of it is reversed. Let this be certified. 

Reversed. 

W. D. E. CLANTON v. THOMAS B. PRICE, Adm'r. 

1. Partnership matters and others not conncctecl with the joint business, and 
unsettled during the life-time oS one of the partners, were referred by his 
administrator and the surviving partner to arbitrators for settlenlcnt, 
whose award, among other things, w:ts, that the partnership assets belong 
to J, the deceased partner, who is liable for the firm debts; and after allow- 
ing al l  credits he owes to W, the other partner, a certain snnr, which was 
paid;  IIcld, in a11 action by plaintiii'\V (who was forced to pay firm debts) 
against the dci'endanl adririnistrator uf J, h r  da~nages sustained by tlledc- 
fendant's failure to eseente the : ~ r a r d :  ( I )  That the act of 1879, ch, 
183, malting a party to a snit uljon a judgment rendered or  n bond 
executed previous to~[Ar~gusl, 1 ,  1868, :ui incompetent witness, does not 
apply, as this action is not founded on a judgment or  bond. (This act 
is  now superseded ~ I J -  the act ol' 1883, ch. 310). (2) The  payment of 
the scm found due to the plaintill' was not a full execution of the award, 

and does not relieve the defendant from paying the firm debts. (3) I t  
requires no judicial investigation to tlctcrniinc the character of these 
debts by reason of tlfe fact that the notes bore the individnal signatures 
of the p:wtners, since the defcndant was informed by his intestate that 
they were firm debts. 

2. IIdd jurthe~ : The seven )-ear statntc of limitations barring suits against a 
decedent's estate does not apply here. The  action is  not on an indebted- 
ness of the defendant's intestate, Gut arises out of the defendant's failure 
to pay certain common liabilities? and the court below properly rendered 
a personal jndgment. 
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( M o r p n  v. Bunting, 86 N.  C., 66 ; Byown v. Cooper, 89 N. C., 237 ; Blossom v. 
Van Amringe, 63 N. C., 65 ; King v. bf'y. Co., 79 N. C., 360 ; Pickens v. 
Miller, 83 N. C., 643, cited and approved). 

CIVIL ACTION tried at Fall  Term, 1882, of M~IECKLENBCRG 
Superior Court, before Gvaves, J. 

The defendant appealed from the judgnlent of the court below. 

IXessrs. By~zum & Gier, for plaintiff'. 
Xessrs. TKlson $. Son, for defendant. 

SMITH, C. J. The copartnership which had subsisted for 
several years between the plaintiff and the defendant's intestate, 
not having been settled during the life-time of the latter, and 
there being other matters in dispute between the parties to thc 
action not connected with the joint business, for an ~ldjustment 
thereof they agreed upon a refereme to three designated persow 
and to abide by their award. The arbitratow, on Jfarcll 13th, 
1864, rendered their award as follows: 

"That as to the partnership between said parties f r o a  all that 
is now made to appear, the existing partnership asset5 of every 
kind belong to John B. Clanton and that he is liable for the pay- 
ment of all the debts ~vhich said firm may still o w ;  that after 
allowing all the credits claimed, John B. Clauton one.: TT. D. 
E. Clanton the sun1 of one thousand six hundred and ~ i s teen  
dollars and four cents, due on the 13th of March, 1864." 

Subsequently is annexed: "We further award that TT. D. E. 
Clanton make, execute and deliver to John B. Clanton, a quit 
clainl deed to his interest in a tract of land on the Catawbz river 
at  the Tuckasegee Ford, which was sold and conveyed by John 
R. Clanton." 

Accompanying the award is an account stated bctween thc 
partners of their individual transactions outside of the joint busi- 
ness, from which appears to be due the sum of $1,616.04, as set 
out in the award. 

7 
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The plaintiff was afterwards sued upon two of the firm notes 
and his property sold under execution issued to enforce payment, 
for which sum, as well as for the moneys paid to two other cred- 
itors of the partnership, as damages sustained by reason of the 
defendant's failure to execute the award, the present action is 
prosecuted. Several issues raised by the answer were prepared 
and submitted to the jury, which, with their fillclings thereon, are 
these : 

1. Was there any arbitrament and award, and, if so, was the 
defendant to pay all the debts of the firm of which plaintiff and 
defendant's intestate were partners? Answer-Yes. 

2. Were the debts alleged by the plaintiff to be debts of the 
firm, copartnership debts? Answer-Yes. 

3. Has the plaintiff paid the debts as alleged? Snswer-Yes. 
4. Has the defendant performed the award? Answer-So. 
5 .  I s  the plaintiff's right of action barred by the statute of 

limitations or any part thereof? Bnswer-The thirty and fifty 
dollar notes are barred. 

Cpon the trial of these is.;ues the plaintiff introduced the 
record of the court s h o ~ i n g  the rendition of judgments in favor 
of oue Brown and wife against himself upon two notes executed 
in 1867, and for the payment of money only, and then offered 
hiniself as a witness to prove declarations of the defendant that 
the notes were given for debts of the firin. This testimony was 
objected to as incompetent under the act of March 11, 1879 
(Acts 1879, ch. 183), but admitted by the court, and the witness 
proceeded to state, that after judgment had been recovered in the 
suit of Ero~va  and wife, the defendant told him that the debt 
was one of the partnership, and his intestate had directed him to 
pay it. 

This is the first exception required to be considered, and is, in 
our opinion, without force. The act to which reference is made, 
superseded and repealed since by the act of 1883, ch. 310, but 
then in operation and applicable to the evidence, does not em- 
brace the present case. This is not an action "founded on any 
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juclgment rendered" or "on any bond under seal for the payment 
of money or conditioned to pay nioncy, executed previous to thc 
first day of Augnst, 1868," nor indeed upon any bond or judy- 
nre~lt, but upon the obligution imposcd by the award, and the 
judgment is used as evidence and the measure of the damages to 
which thc plaintiff is entitled for violating it. #Iolgu?b v. Runt- 
ing, 86 N. C'., 66; Brown v. cooper, 80 N. C., 237. 

The sum found to be due, and specified in thc award, i t  mas 
conccdcd had been paid by the defendant. 

The court was requested by the clefendant's c:ounsel to charge 
thc jury in substance : 

1. That the payment of the sum of $1,616.04 was a f ~ d l  cxecn- 
tion of the award and an exoneration from further liability 
thereon. 

2. T h t  if the plaintiff fiiled to assert his claim to the defend- 
an t  within seven years after the intestate's death, it was barred 
and he could not recover. 

3.  That the notes not appearing upon their face to he partncr- 
ship obligations, but bearing the individual signatnrcs of the 
partners, there rnust be all adjudication to establish their truc 
character before thc non-payment of tl~crn coillcl operate as a 
breach of the award. 

Thc  court rcfusing to give these instructions, cllargcd the jury 
that the award is, that the defendant shall have the effects of the 
firm and pay off its dcbts; that the account is but a statement of 
the personal dealings between the parties and does not affect the 
copartnership; that the jury must determine from the cvidencc 
whether the notes were for debts of the firm, and proof of this 
must conic from the plaintiff; that i t  does not appear that defend- 
ant  has paid any of the firm liabilities, a i d  he must show that 
he has paid all sueh as were brought to his knowledge; that he 
is ilot held to the same measure of responsibility as an adminis- 
trator, and is only required to pay such as he has notice of; and 
that the statute of lin~itations has no application to the caw. 



100 I N  THE SUPREME COURT. 

The defendant excepts to the reftisal of the court to give the 
directions asked, and also to those which mere given in their 
stead. 

W e  are unable to see any just grounds for cornplaint on the 
part of the appellant. 

The plain and lnanifest intent of the arbitrators, as disclosed 
in the award, is to charge the defendant with the payment of all 
outstanding debts of the firm, while the account ascertains alone 
the resnlt of their personal transactions with each other. 

A n  a ~ ~ a r d  is not unIilie a verdict, and the duty of the arbitra- 
tors is best discharged in the words of the late Chief-Justice "by 
a simple annonncement of the result of their investigations." 
Blossom v. T7un Amringe, 63 S. C., 65; and repeated in Ifing 
v. J4anfg. Co., 79 N. C., 360; see also, Pickens v. IWiller, 83 
N. C., 543. 

Assuming the account as part of the award, i t  contains nothing 
to qualify the force of the words used in placing upon the rlefend- 
ant the responsibility of providing for the joint debts and pro- 
tecting the plaintiff therefrom. 

2. Equally untenable is the contention that a judicial invcsti- 
gation and determination of the cllaracter of the notes JTas neces- 
sary to impose on the defendant the duty oi' taking them up. H e  
himself knew fro111 his intestate that they mere of that kind, and, 
possessing this information, he is in default in not pursuing his 
intestate's directions and pcrforniing his o\Yn unclertalsing to dis- 
charge them. 

3. We concur with the court that the statute does not obstruct 
the plaintiff's recovery. The agreement to refer is personal to 
the defendant, a r~d  so in terms in the award. I n  effect it charges 
the defendalit with, and protects the plaintiff from, the firm lia- 
bilities. The action is not 011 an indebtedness of the intestate, 
subsisting at  his death and pntting the statute in motion, but 
springs out of the defendant's onlission to pay certain conmon 
liabilities, which the award requires him to pay. This exception 
of the defendant must be overruled. 
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4. Thc remaining exception is to the form of tlic judgment 
The asscts in thc defendant's hands, whether sufficient 

or not, are not involrcd, and the judgment i i~ust be personal. 
W e  have trcated thc action as onc 3gainst the defendant in his 
individual capacity and not as rcprcscntiilg the intestate, although 
hc is called adnlinistrator, for the structure of the coniplaiut and 
tllc cause of action set out thcrein, as arisii~g out of an under- 
taking to abide by thc award, sl~om thc action to bc personal. 

But the partics scern to have considered the amard as not 
imposing a personal obligation upon the dcfcndaat, and the agree- 
ment to submit as a nlcans of' ascertaining a disputcd indebted- 
ness of thc intestate, and not thc crcation of a n  individual respon- 
sibility, wc deem i t  proper to r c m ~ n d  the casc in order that such 
direction may be given to it as will enablc the partics to carry 
out tlwir intent in tlic ilmttcr after this adjudication of the p e s -  
tions prcsentled by the al)peal to tliiq court for its dctermin a t' ion. 

Rciilandecl. 

GEORGE W. H I J N T L E Y  v. IT. MATIHAS and others. 

Agency-l'rineipal liable for. tor t  of agent-Euiclexce- 
Jmlge's Cl~usye. 

1. In a ?nit for damages against the principal for the tort of an agent, the 
plaintiff alleged, and testified, that Ire hired a horse to the agent who 
mas traveling abont the country selling stearn engines, in tlie interest of 
his principal (a manufactnring company), and that the horse was injured 
by misuse and ovcrdriving. The  dcfendant admitted the agency, bnt 
asked the conrt to instruct the jury that there was no evidence the agent 
had authority from the principal to hire horses, which was refused ; Held, 
no error. 

2. Such an agency includes the incidental powers necessary to carry out its 
purpose, and the evidence tended to show that the agent hired the horse 
in  the course of his business, and for t h e  benefit of his principal. 

(Gilbruith v. Lineherget-, 69 N. C., 145 ; Kabensfe in  v. Railroad, 84 N. C.,  688 ; 
Bank  v. B a n k ,  75  N. C., 534 ; IVi1lium.s 1.. Windley, Sti N. C., 107 ; Jones r. 
Glas8, 13 Ired., 305; Cox v. Hofwin ,  4 Der. & Bat., 180, cited and ap- 
proved). 
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CIVIL ACTION for damages for injury to a horse, tried a t  
Spring Term, 1883, of ANSON Superior Court, hefore Mnc- 
Rae, J. 

I t  is alleged in the complaint that the defendant Mathias was 
the agent, and in the employ of, and doing business for, the 
defendant corporation (The Taylor Manufacturing Company), 
a d  that while he mas so employed, on or about the 1st day of 
October, 1881, he, as such agent, hired from the plaintiff a 
horse, and did " neglect, abuse, overdrive, overload, and greatly 
damage" said horse. I t  is further alleged that the defendant 
corporation so hired the horse, and injured him by such neglect 
and misuse, that the plaintiff is endamaged to the amount 
of $75.00. 

The  defendants admit that the defendant Mathias hired the 
horse from plaintiff, and that he \vas i n  the employ of the 
defendant corporation, and deny a11 the other allegations in the 
complaint. 

On the trial, " the plaintiff testified that Ile hired a horse to  
defendant H. Mathias on the 1st of October, and that said 
Mathias was traveling about through the country selling steam 
engines for the defendant company. He further testified to the 
hard driving of and consequent injury to the said hired horse 
by said defendant Mathias, and as to the amount of the damage. 
There was also other testimony to the injury and damage." 

Upon this state of the facts, the defendants prayed the court 
to instruct the jury that there was no evidence that Mathias had 
authority from the defendant corporation to hire horses or a 
horse, and that there mas no cvidence that the corporation had 
hired thc horse or anthorized its hire. The court declined to 
give this instruction, and the defendants excepted. 

The court charged tlic jury in substance that the liability of 
the defendant corporation depended upon the character of the 
agency, and whether the hiring of the horse was under its direc- 
tion; that plaintiff ni~ist  satisfy them that by the contract of 
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agency the agent had authority from his principal to hire horses, 
and the horse, in the prosecution of the business of the agency, 
and that if the corporation did so authorize the hiring of the 
horse, and the agent negligently treated, overdrove, and abused 
the horse, and he was injured by such treatment, in the course 
of the business, the defendant corporation would be liable fol 
damages so sustained by the plaintiff. The defendants excepted. 

The jury rendered a verdict for the plaintiff and there was 
judgment accordingly, and the defendants appealed. 

it1essr.s. Little & Parsons, and Haywood & I3aytaooti?, for 
plaintiff. 

Messrs. J. A. Lockhart and X. T Ashe, for defendaots. 

MERRIMOX, J. I n  the absence of any written instrument, 
agencies in many cases arise from verbal authorizations, from 
implications, from the nature of the business to bc done, or 
from the general usages of trade and commerce. 

I t  is a general principle, applicable in all such cases, whether 
the agency be general or special, unless the inferencc is csprcssly 
negatived by some fact or circumstance, that it includes the 
authority to employ all the usual modes and means of accom- 
plishing the purposes and ends of thc agency, and a slight clevi- 
ation by the agent from the course of his duty will not vitiate 

I 
his act, if this be immaterial or circumstantial only, and does 
not, in substance, exceed his power and duty. Such an agency 
carries with and includes in it, as an incident, all the powers 

I which are necessary, proper, usual and reasonable, as mcans to 
effectuate thc purposes for which it was created, and it rnalies 
no difference, whether the authority is general o ~ .  special, 
expressed or implied, it embraces all the appropriate Inearls to 
accomplish the end to be attained. 

The nature and extent of the incidental authority, in such 
cases, turn often tin~cs, upon very nice considerations of actual 
usage, or implications of law, and it is sometimes diflicolt tcl "1)- 
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ply the true rule. Incidental powers are generally derived from 
the nature and purposes of the particular ageney, or, froni the 
particular bnsiness or employment, or from the character of the 
agent himself. Sometimes the powers are determined by mere 
inference of lam; in other cases by matters of 9dct; in others 
by inference of fact; and in others still, to determine them be- 
comes a question of mixed law and Fact. Story, on Agency; 
$585, 97, 100; Gilbrnith v. Lineberyer, 69 N. C., 145; Katzen- 
stein r. Rni l~oad,  84 N. C., 688 ; Rank v. B a d ,  75 N. C., 
534;  Tf'illin~ns v. Tf'indley, 86 N. C., 107; 1 Wait Act. $ Def., 
221, 230. 

I n  the case behre us the allegations of the complaint are very 
general and the evidence is meagre, but applying the rules of 
law ahore stated to the whole case, we think the court properly 
held that these mas evidence to go to the jury i n  respect to the 
authority of the agent to hire the horse. 

I t  is alleged i n  the coniplaiut that Mathias was the agent of 
the defendant corporation, and this is admitted in the answer, 
and the evidence went to show that the object of the agency mas, 
that the agent should travel about the country from place to 
place, and sell steam engines for his principal. Now, common 
experience and observation show, that generally, a man, whether 
as principal or agent, going about the country from place to 
place, and in various directions, to sell steam engines, or mer- 
chandise of' auy kind that people generally purchase, does not 
go on foot, but on railroads when he can, on horseback, or in 
light, convenient vehicles. This is done almost uniformly, with 
a yiew to expedition as well 'as the reasonable comfort of tile 
person traveling. I n  the gener:d order of things, this is done, 
and it is reasonable and proper that it should be. And ordi- 
narily, where an agent is sent out on such service, his principal 
furnishes the rneaus of transportation. This is not perhaps nni- 
formly, but  it is genenerally so, and if there is uot a legal pre- 
sumption of authority in the agent to hire a horse or vehicle for 
the purpose of getting from place, to place, the fact certainly 
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raises the ground for an inference of fact to that effect, to be 
drawn by the jury. The  nature of the agency in this case ren- 
dered it necessary that the agent shoulcl from time to time, h a w  
a horse to enable him to get from one place to another, and this 
gives rise to the inference that his employer gave him authority 
to hire one. 

The  corporation defendant sent its agent out to travel from 
place to place to sell its goods, and it gave him credit as a trust- 
worthy man in and about the business of the agency. I n  view 
of the habits of nip, the customary course of business, espe- 
cially the custom in such agencies as that nnder consideration, 
there arose the ground for an inference that the jury might 
properly draw, not concl~lsire in itself, but to be made and 
weighed by the jury, to the effect that the agent Mathias had 
authority to hire the horse for the purpose of his agency. Katz- 
mstein v. Railroad, supra; Bank v. Bank, supra; Bentley v. 
Doggett, 61 Wis., 224; (37 Am. Rep., 827). 

That  the principal is liable to third persons for torts, deceits, 
frauds, malfeasance and non-feasance, and omissions of duty of 
his agent in the course of his employmen$ cannot be questioned, 
even though the principal did not authorize, justify, or partici- 
pate in, or know of such misconduct. Story on Agency, 452, 
et seq.; ,Jones v. Glass, 13 Ired., 306; Cox v. Hofnzan, 4Dev .  $ 

Bat., 180. 
The  evidence in this case tended to show, and the jury found, 

that the agent hired the horse in the course of the business of his 
agency, and for the benefit of his principal, and while h e  had 
possession of, and used the horse, in the course of his business, 
he negligently and carelessly drove him too rapidly, or otherwise 
maltreated him, whereby he was seriously injured, to the damage 
of  the plaintiff. The court fairly left the question of authority 
in the sgent to hire the horse, and the character and extent of 
the injury to him, to the jury, and we cannot ,see that the 
defendant has any just ground of complaint. 

There is no error, and the judgment must Re affirmed. 
N o  error. Affirmed. 
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A. J. KIVETT and wife v. A. A. McKEITHAN. 

Parol  license relating to land may be revoked upon notice-Mills, 
condemnation of land for use of-Costs of needless matter in 
transcript. 

1. T h e  plaintiff built a mill, and, with tho verbal consent of the defendant, 
constructed a dam across a stream upon land of the  latter ; and after the  
n ~ i l l  had been in operation for several years, the defendant withdrew his 
consent to the further use of the land for this purpose, and notified the 
plaintiff to level the dam, which he failed to d o ;  and thereupon t h e  
defendant caused the obstrnction to be removed ; Held, in  an action by 
plaintiff for damages: (1) That  a parol license relating to land, ei ther  
voluntary or supportcd by a valuable consideration, may be revoked by 
the owner withont incurring liability in  damages, where notice is given 
and reasonable opporlunity afforded to remove improvements put u p  
thereunder. (2) The  plaintiff should have taken a conveyance of the 
easement, o r  pursued the remedy pointed out for the condemnation of 
land for mill ynrposcs. THE CODE, $1843. 

2. The appellant, thougli awa~ded  a new trial, must be taxed with the costs of 
unnecessary matter sent u p  with the transcript. 

(nfcC~-nelien v. McC1-acken,,S8 N. C., 272, cited and approved). 

C'rvlr, ACTION tried at  Fall  Term, 1883, of HARNETT Supe- 
rior Court, McKoy, J. 

Verdict and judgnient for plaintiff; appeal by dcfcndant. 

kfessrs. X. P. Buxton and W. E. Mz~rchison, for plaintiff. 
A'IIeessrs. TV. A. Guthrie ard J. TV. IIinsdde, for defendant. 

SMITII, C. J. I n  the year 1877, the plaintiff, at  an expendi- 
ture of several thousand clollars, caused a valcable mill for grind- 
ing and sawing to he built on thc waters of Littlc river, in Har- 
nett county, and a dam across the stream extending to the oppo- 
site shore, and upon land belonging to the defendant. The lat- 
ter gave his verbal consent to the construction of an embankment 
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upon his land not to be more than one foot in height; but this 
not being sufficient to raise the requisite head of water, it was in 
fact made one foot and a half higher than the limit, and in this 
condition, without complaint, the mill mas operated for several 
years. Some six or more months before February, 1882, the 
defendant withdrew his consent to the further use of his land in 
this manner, and gave notice to the plaintiff thereof, requiring 
him to level the dam aud remove the obstruction. This was not 
done, and, accordingly, in that month the defendant proceeded 
to demolish so much of the structure as projected over and upon 
his premises. For  the injury to the property consequent upon 
this act of the defendant, the present suit was soon afterwards 
instituted. 

I t  is needless to consider the series of rulings of the court to 
which the defendant excepted dnring the progress of the trial, 
and which appear in the record, since most if not all of them 
depend upon the result of an inquiry into the lawfulness of the 
defendant's conduct in destroying, after notice of revocation of 
the license, the structure restink upon his own land. I f  he had 
the right to do this, the action cannot be maintained; if he had 
not, he is answerable in damages. 

The instructions imparted to the jury proceed upon the legal 
proposition that the defendant had authority to remove so much 
of the dam as exceeded in height the limits of the license, but 
no portion that was within these limits, and the jury wereaccord- 
iugly directed to ascertain to what extent the embankment had 
been disturbed, and to render a verdict as they should find the 
fact to be. I11 other words, the law is declared to be that, after 
the plaintiff's lar e outlay in putting up the mill upon the faith k of the defendant b consent and its continuance, the defendant 
could not, at  his ovn will, terminate the license and entail large 
consequent loss upon the plaintiff without being exposed to the 
latter's claim for compensatory damages. 

We do not concur in this geueral proposition that a par01 
license, even when supported by a valuable consideration, and 
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still less when volunta~y, relating to land, cannot be recalled by 
the owner without incurring liability to the party to whom it is 
given, where notice of the withdrawal is given and a reasonable 
opportunity is afforded for the removal of any structures, fix- 
tures or improvements which may have been put there by him. 
The acquirement of any interest in land by consent or contract 
not in writing, is directly within the prohibition of the statute of 
frauds, as interpreted a i d  enforced in this state in nunlerous 
adjudications. 

We do not recognize the doctrine which prevails in many of 
the states, that a part or even a full performance of the stipula- 
tion of an unwritten agreement for thcl disposition of an interest 
in lands, other than a lease not end~lring more than three years 
(THE CODE, §1743), exempts such agreement fronl the operation 
of a statute which declares it "bhall he void and of no cffkct" 
(§1554), while in such case we compel the restoration of nloneys 
paid under it, and perhaps allow compensation for what has been 
expended and cannot bc restored to the extent of the value of 
the benefit which the other party receives and appropriates to his 
own use. 

The cases in which it has been held that a license acted on 
and expenditures made upon the faith of its continuance, when 
founded 011 a valuable consideration, vests an interest beyond the 
power of revocation at  the mill of the owner who gives it, pro- 
ceed upon the same considerations and reasoning which snpport 
the doctrine of part performance, and these are, that the statute 
will not connteuance an attempted fraud and render it success- 
fill. Many of them will be found collected in the notes of thc 
learned and discriniinating editor of the American Decisions ap- 
pended to Kicker v. Kelly, vol. 10, page 40; Rinch v. Kern, 
vol. 16, page 501, and Jfumjo~d v. IVlzitney, vol. 30, page 71. 

Rut the subject of a par01 contract, under which improve- 
ments in good faith have been put upon land and the relative 
resultant interests and rights to and betwen the parties to it, I~as 
been so fully considered i n  the recent case of 1McCrac!;en v. Me- 
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Cracken, 88 R. C., 272, that little remains but to announce the 
conclusion there arrived at. 

The court there use this language: " I f  we consider the con- 
tract as a license between the parties, as a license given to the 
plaintiff to enter upon the land and erect and enjoy the improve- 
ments, we cannot perceive that it in the least serves to help his 
case. I f  purely a license, it excused, it is true, his entry upon 
the land which otherwise would have been a trespass. But it 
was still revocable, and its continuance entirely dependent upon 
the will of the owner. I f  intended to pass a more permanent 
and continuing right in the land, whereby the authority or 
estate of the owner could be in the least impaired, it was then 
not onIy necessary to be evidenced by writing, but could only be 
made effectual by deed." 

I n  that case the defendant disclainled any purpose to appro- 
priate to his own use the building put on his land, and the court 
say "the plaintiff nlust be content with getting thai back with- 
ont further compensation for loss." 

I n  answer to a suggestion of bad faith in the defendant in 
inviting the expenditure and then depriving the plaintiff of its 
fruits, we may say, all this is done with f u l l  knowledge of the 
law, that the permission may be recalled; aud it is the plaintiff's 
folly and the result of misplaced confidence in its continuance, 
for which the law makes n o  provision. The plaintiff could have 
guarded against the loss by purchasing and taking a conveyance 
of the easement from the defendant; or, if this could not be 
done, by pursuing the remedy pointei out in the statute (THE 
CODE, $1849, et seq.) for the condemnation and appropriation of 
lands of a recusant proprietor on the other sicle of the strean1 
for the necessary uses of the mill; and this remedy for the 
inconveniences suffered from the defendant's conduct, which, if 
resorted to in the first instance, mould have prevented them, is 
still open for his relief. 

I t  is then immaterial how much of the dam was removed by 
the defendant, for he llad the right to level it to the ground as 
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well that excess as that within the liluits of his license; and 
for the error of the riding i11 this respect the verdict must be 
set aside and a new trial awarded. 

The testimony as appearing in the notes of the judge is need- 
lessly attached to the transcript and must not be taxed against 
appellee, but must be paid as costs of the appellant. Let this 
he certified. 

Error. Venire de novo. 

W E 3 ' r E R K  NORTH CAROLIXA R A I L R O A D  v. M. S. DEAL. 

Jixtu~es- Rail?-ontl Depots. 

1. A tenant may remove a building erected by I ~ i m ,  for the better enjoytnent 
of his trade, while he remains in possession of the land. But if he neg- 
lects to avail himself of this right during the term, the nature of the 
property, and the nses to which i t  was devoted, as shown in this case) 
will serve to rebut the presumption of nbandonment. 

2. T h e  strict rule that a building becomes part of the  land is relaxed, where 
i t  appears that the same is put up purely for the exercise of atrade, o r  
for the mixed purpose of trade and agriculture, or manufacturing. 

3. Where the owner of lnnd verbally consented that the plaintiff company 
might erect a depot thereon for railroad bnsiness, i t  tuns held that the 
strncture did not become a part of the freehold and the plaintiff had the 
right to remove it. 

(Pemberton v. King, 2 Dev., 3 i 6 ;  Moore v. Valentine, 77 N. C., 188 ; cited 
and approved). 

CIVIL ACTION tried at Spring Term, 1884, of CATAWBA 
Superior Court, before Khipp, J. 

The defendant railroad company brought this suit to test its 
right to remove a house built for a depot, the defendant refusing 
to allow the same, and setting up a claim thereto upon the 
ground that it mas a fixture. 

The $acts were agreed u p o ~ ~ ,  and are in substance as follows: 
T h e  defendant company constructed its railroad to the  tow^^ of 
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Newton, in the couuty of Catawba, about the year 1860, and 
erected near the track at  Newton a brick depot, which it contin- 
ued to use in its business operations until the fall of 1881. 

The company took possessiou of the land where the depot 
was located, both under its charter and the verbal license of the 
defendant's ancestor, a d  continued in possession of the same, 
until, by ail act of assembly directing it, the line of the road 
was changed so as to approach the town of Newton by a differ- 
ent  route. Accordingly, the company moved its iron rails and 
cross-ties to the new line, about the fall of 1881, and abandoned 
the use of the former line. 

The land on which the depot was erected had in the mean- 
time come into the possession of the defendant-one-half by 
descent and the other half by purchase; and two years after 
the abandonment of the old line the defendant entered and took 
possession of the depot, without plaintiff's permission. 

The company claims that the depot is not a fixture, and 
demanded of the defendant, befbre this suit was brought, that it 
be dllowed to remove the same a few hundred yards to the side 
of its track upon the new line, and the defendant re f~~sed .  

Thereupon the court below adjudged that the plaiutifl com- 
pany have the right to remove the depot, and the defendant 
appealed. 

Messrs. D. Xchewd and 171 L. IWcCo'ol.kle, for plaintiff. 
Messrs. ArmjieId & Armjeld and G. A? Folk, for defendant. 

MERRIMOS, J. The general rule of law is, that buildings 
and other structures erected on land for the better enjoyment of 
it, become identified with, part of, and go with the land, and the 
tenant has no right at any time to remove them. Anciently 
the law was more strict in respect to making things erected 
upon, and attached to the land, directly or indirectly, a part of 
the freehold, than in more n~odern times. As civilization has 
advanced, and trade, the mechanic arts, and other industries 
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have multiplied and increased in development, and correspond- 
ingly, in their necessities and -wants of reasonable convenieme, 
there has beell a growing relaxation of the strict rule of law 
mentioned in their favor. 

I t  is the policy of the law to encourage trade, manufactures, 
and transportation, by affording them all reasonable facilities. 
Buildings, fixtures, machinery, and such things, certainly 
intended and calc~~lated to promote them; are treated, not as 
part of the land, but distinct from it, belonging to the tenant, to 
be disposed of or rernovetJ a t  his will ancl plcasnre. Hence if 
a housc, or other structure, is crccted upon land only for the 
exercisc of trade or the mixed purpose of trade and agriculture, 
no nmtter l~ow it may be attached to it, it belongs to t l ~ c  tenant, 
a i d  may be removed by him during his term, and in some classes 
of cases, after it is ended; though the tenarit, aftcr his tern1 is 
over, \vonld, in g o i ~ ~ g  back upon the land to gct his property, 
be guilty of a trespass in going on the land, nud only in that 
respect, the property would retnain Iris. 

The exceptions to the general rule pointed out above are well 
settled, and the practical difficulty in any case arises in pointing 
out when the general rule, or the exception, applies. The 
exception docs not depend upon thc character of the structure o r  
thing crected, or Glletller it is built of one material or anotller, 
or whether it be sct in the earth or upon it, but whether it is 
for the purposes of trade or nlannf~cturc, a i d  not intended to 
become ide~~tified with autl parl of the land; this is thc tcst. 
Penzberto~ v. Xing, 2 Uev., 376 ; Moore v. Valentine, 77 N. C., 
188 ; Cliues v. Nowe, 2 Sniitfl's, E. C., 99, ancl notes; V U ~ L  ATm 
v. .Packad, 2 Pet., 137 ; Taylor on 11. aud T., §$544,546,546; 
Arch. L. and T., 366. 

The dcfe'endant's couasel insisted in the argument, that if the 
plaintiff might Imvc removed tIrc building in controversy while 
it was in its possession, it certainly would not have the right to 
do so after it had gone out of possession of the land, and aftcr 
the lapse of two years. 
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I f  the property is to be treated as personalty, and distinct 
from, and not a part of the land, we see no reason why the 
plaintiff may not remove it, although it had gone out of posses- 
sion of the land. The plaintiff might return and get any arti- 
cle of personal property confessedly such. I t  may do the same 
as to the house in question, if it be settled that it is not of the 
land, unIess it appears that the plaintiff relinquished its right. 

I n  $'emberton v. King, supra, the court say "the general rule 
is, that any erection, even by the tenant, for the better enjoyment 
of the land, becomes a part of the land, but if it be purely for 
the exercise of a trade or for the mixed purpose of trade and 
agriculture, it belongs to the tenant, and may be removed dur- 
ing the term or after its expiration, though in the latter case the 
tenant will be guilty of a trespass in entering upon the land for 
that purpose, and in that respect only." The erectiou may be 
rernoved, because it is not in contemplation of law a part of the 
land, but personaIty, and belol~gs to the tenant, and he may 
therefore remove it at any time. 

There are authorities which decide that the tenant niay remove 
the buildings while he remains in possession of the land, but 
not after he has yielded possession thereof. These go upon the 
ground that if the tenant neglects to avail himself of his right 
within the period of his term, 'the law presumes that he volun- 
tarily relinquished w abandoned his claim in favor of the land- 
lord, but such presumption cannot arise, where the facts and cir- 
cumstances, and the nature of the property, and the uses to 
which it is devoted, combine to rebut such a presumption. If 
the tenant yields possession and leaves the structure standing, 
this fact may be evidence that it was not used or intended only 
for the purpose of trade or manufacture, or of abandonment of 
it, but it could not change the established character of the prop- 
erty. 

The character of the structure, its purpose and the circum- 
stances under which it was erected, the understanding and agree- 
ment of the parties at  the time the erection was made, must all 

8 
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be c o n d e r e d  in determining whether it became a part of the 
freehold or not. 

I n  this case, the ancestor of the defendant understood that 
the plaintiff desired to use the land solely for the purposes of a 
railroad and the erection of structures incident and necewry 
to it, and to be used in connection with it, only for storing 
freights and carrying on its business at  the station at 
Sewto~ i .  H e  consented to the use of the land and the erec- 
tion of the building for that purpose. It was plain to him, 
as it must. have been to everybody acquainted with the $acts, 
that the building was to be used for that and no other purpose, 
and that i t  was not illtentled to aid iu the enjoyment of freehold, 
or to be in any may or manner advantagems to the person en- 
titled to the reversioil or the inheritance. The nature of the 
business of the plaintiff, and the useg to which the structure in  
question was to be de\~oted, go to show that at  the time the road 
and depot building were constructed, i t  was i ~ o t  intended or con- 
templated by the owner of the land or the plaintiff that they 
should become part of and n~crgecl in the freehold, but that it 
was to be used solely for the purposes of the husiness and trade 
of the plaintiff, and to remain or be removed as the interests and 
fortune of that trade might require. 

W e  think, also, that the presrimption did not arise in this 
case that the plaintiff relinquished or abandoned the house in 
q~~es t ion  to the defendant. The legislatnre authorized and re- 
qnired the change of the line of the road, and to do this, in the 
order of things, required an indefinite period of time, dependent 
upon the extent of the work to be done and many contingent 
circunlstances. I t  appears that the new depot, rendered neces- 
sary by the change, was to be built near by the old one; that 
the house in question mould be useful to the plaintiff in making 
the required changes; and there was no apparent motive of any 
kind for an abandonment of the property. There is nothing i n  
t l ~ e  nature or circamstances of the change that can be reasonably 
co~istrucd to create the legal presumptio~l of relinquislln~e~it of 
thc right of the plaintifl to remow tlle building to the defenti- 
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an t ;  but, on the contrary, the nature ot the chnuge of the road, 
the time required and the manifest iisefulness of the building to 
the plaintiff, operate to prevent the pres~irnption in favor 
of the defendant. The  presnnlptiou relied upon does not 
arise o r  apply in all cnsea, and it certainly does not where the 
natare of the property, the uses to which i t  is devoted and way 
be devoted by removal, the indefinite period of time to be occu- 
pied in the removal of that and other p~oper ty  devoted to kin- 
dred uses, naturally and reasonably point to a different con- 
clusion. 

The  plaintiff's counsel, on the argument, cited the eases of T V q -  
t w  v. Railroad, 22 Ohio State Rep., 563, and Railroad v. Can- 
ton Clo., 30 Mcl., 347, as bearirrg directly upon this case. We 
find them very I I I L I C ~  in point and cite tlienl with approval. 

The house in  qrrestiol~ was not intended at  the time i t  was 
bnilt to becorne part of, or for the benefit of the land 011 which 
it was erected. It was erected by the plaintifF with a knowledge 
a ~ d  assent of the ancestor of defendant, for the sole purpose of 
carrying on its b~isiness or trade. I t  is, therefore, personal 
property. K O  legal presumption of relincjuishn~el~t or abaadon- 
ment of the right to remove it, to the defendant, arises. T h e  
plaintiff is, thercfore, entitled to have and remove it as it max 
see fit to do. 

There is no error, and the judgment of the superior court 
must be affirmed. 

KO error. Affirmed. 

JAMES E. SHEPHERD v .  CO;CIi\lISSIORERS OF WAKE. 

Judge of Superior CouA-Compensation foi. holding special 
terns. 

1, A judge of the superior court is entitled to one hnndred dollars per \reek 
for Ilolding special or additional terms, to be paid by the county in \rhic11 
they  :Ire l1elt3. 
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2. T h e  Janoary and J u n e  terms of Wakesuperior court are additional terms, 
created by the act of 1872-'73, ch. 1,  for the holding of which the judge 
is entitled to one hundred dollars per week, by virtue of section four, 
wl~ich,  being of a local natdre, is saved from repeal by THE CODE, &3873. 

CONTROVERSY without action under THE CODE, $567, heard 
at Spring Term, 1884, of WAKE Superior Court, before Azwy, J. 

The facts upon which this controversy is submitted are as  
follows : 

The plaintiff, a duly elected and q~lalified judge of the supe- 
rior court, held the January tern], 1884, of said court, begin- 
ning on the 7th day of January, 1884, and continuing for three 
weeks. I n  pursuance of the act of 1872-'73, ch, 1, the plain- 
tiff claims that he is entitled tbone hundred dollars a week for 
holding said term, and has demanded payment of the same from 
the defendant coml-r~issioners. The  validity of the claim being 
denied and payment refused, this case is presented by agreement 
of the parties to the end that the question may be passed upon 
aud their rights and liabilities determined. 

The  court below held that the plaintiff was entitled to coni- 
pensation as claimed, and rendered judgment in his favor for 
three hundred dollars, and the defendants appealed. 

2i'esr.s. Walter Clark, W. S. Mason and Gatling & Whitnker, 
for plaintiff. 

,Wears. E. C Xnzith and F z ~ l l e ~  & &IOU; for defendants. 

ASHE, J. The constitution provides that the state shall be 
divided into nine judicial districts, for each of which a judge 
shall be chosen; and there shall be held a superior court in each 
county, at  least twice in each year, to continue for such time in 
each county as may be prescribed by law. But the gederal 
assembly may reduce or increase the number of the districts. 
Art. IV, $10. 

By section 910 of THE CODE, two superior courts a year have 
been assigned to each county of the state, except the counties of 
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Wake, Curnberlancl and Robeson; to Wake, two additional 
terms are given, slid to Cumbcrland and Robeson, one additional 
term to each. 

By section 3734 of THE CODE, it is provided that "the j~ldges 
of the superior court shall each have an annual salary of tweuty- 
five hundred dollars in full compensation for all judicial duties 
assigned them by the general assen~hly; and for the holding of u 
special or adtlitional term of the superior court, the j~idge pre- 
siding shall receivc one Iiundred dollars for each week, to be paid 
by the county iu which the special term is held, 011 the produc- 
tion of the certificate of the clerk of the court af'oresaid." 

I n  order to ascertaii~ which of thc four terms of the superior 
court of Wake are to be regarded as additiorial terms, it is nec- 
essary to refer to the law as it  existed before THE CODE went 
into operation. And we find on reference to the act of 1872- 
'73, that the January and June ternis of the court were created 
aa additional t e r m  for that county. The judges are therefore 
entitled, by virtue of section 3734, to one hundred dollars per 
week for holding the Jan~lary aud June terms of the superior 
court for said county, to be paid by the conlniissioners of said 
county. 

I t  will be noticed that there is in section 910 a special pro- 
vision that the expense of holding the additiorml terms in Cum- 
berland and Robeson shall be defrayed by the conl~nissioners of 
those counties respectively, but no such provision is made with 
respect to the county of Wake, for the reason, me presume, that 
the legislature snpposed that the expense of holding the addi- 
tional terms in that county had already been provided for in the 
fourth section of the act of 1872-'73, which, being of a local 
nature, was saved from repeal by section 3873 of THE CODE. 

There is no error.   he judgment of the superior court is 
affirnied. 

No  error. Affirmed. 
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BROWN w. CALLOWAY. 

C;. H. BROWN, Ex ' r ,  v. R. C. CALLOWAY and others. 

Judge's Charge. 

The failure of a judge to charge the jury specially upon a particular point, 
where there are rnore than one presented by the evidence, cannot be as- 
signed for error in this court. T h e  party complaining shonld have subrnit- 
ted a prayer fov special instructions upon the  trial. 

(Simpson v. Glount, 3 Dev., 34 ; Arey v. Stephenson, 12 Ired., 34 ; Hice  v. TVoocl- 
arcl, Ib., 293; Norgcoz v. Smith, 77 Pi. C., 37, cited and approved). 

CIVIL ACTION tried at  Fall  Term, 1883; of WILKES Superior 
Conrt, before Xhipp, J. 

This action mas commenced before a justice of the peace and 
bro~ight by appeal to the superior court, to recover a bnlance 
alleged to be due 011 a note. The execution of the note was acl- 
mitted and the  de fe~~dant  relied upon the ])lea of payment. The 
case is stated in the opinion. Judgment for plaintiff; appeal 
by defendant. 

~Vessrs. Armj?elcl & Arn$elcl and D. ,?I. Furches, for plaintiff. 
Mr. R. Z Linney, for defendant. 

MERRINOF, J .  The record does not disclose m y  particular 
exception taken by the appellant in the court below, and we are 
unable to discover any error therein that entitles him to a new 
trial. 

His connsel insisted on the argument that the court, in i ts  
charge to the jury, made the case turn altogether upon the 
question of the genuineness of the receipt from the testator of 
the plaintiff to the defendant, put in evidence by the latter, 
whereas he insisted that there was evidel~ce of the payment of 
the debt, apart from the receipt in question. 

The defendant pleaded payment of the debt specified in the 
complaint, and the receipt put: in evidence is very broad in i ts  
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terms, and if genuine, in view of the evidence introduced, went 
very strongly to prove the payment of the debt. The plaintiff 
contended that the date of the receipt had been changed from 
the date of 1844 to 1866, and it appears that thequestion of the 
genuineness of this receipt was the main one raised on the trial, 
and the whole contest turned very largely, if not exclusirely, on 
that. Nearly the whole of the testimony bore 11pon that question. 

I t  is true, two witnesses testified that the testator of the 
plaiutiff said in 1866 to them, that the clefeuclant "had aboat 
paid hi& up," and another witness said that she saw the defend- 
ant pay plaintiff's testator some inoney in "June, after the 
mar," and some paper +as written, and the testator said he would 
" fix the papers right" when he got hornc. The main purpose 
of this evidence was, as is apparent, to aid in proving the genu- 
ineness of the receipt, to show that thel-e was probably a reason 
why i t  shoulcl have been given in 1866, as it purported to be. 
This, as evidence of n full payment of the balance duc, was by 
itself slight, certainly not very convincing. 

I f  the defendant intended to rely npori this eviclence of pay- 
ment, apart from the receipt, he should have so insisted, aud if' 
need be he ought to have prayed the conrt to instruct the jury 
specially that there was solne evidence of payment apart from 
the receipt. This it seems he did not do. 

I f  the eonrt fails to charge the jury specially upon a point, 
when there are more than one presented by the evidence, this is 
not error, unless it was requested to give the charge; ancl when, 
up011 a trial, a principal question was in issue, and the result 
t~lrncd mainly upon it, and there were other possible views sub- 
mitted to the jury, and the court failed to call them ipccially to 

the jury's attention, this cannot be assigned for error, unle-i the 
party complaiaiag prays the court so to do. Biinpson v. Bloto~t, 
3 Der.,  34; Arey v.  steph hen son, 12 Ired., 34; Hicc v. Ilko~!nrd, 
Ih.,  293;  Jforgnn v. Smith, 77 K. C., 37. 

But in this case the court, after charging the jury with coli4tl- 
erable particularity as to tlic main que~tion (the gcnuincric+ of- 
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the receipt), went further, and charged them that in forming 
their conclusions as to the question of paynlent, they shonld 
take into consideration all the facts and circumstances, the en- 
dorsed payinents and the other evidence in the case." 

There was 110 prayer for special instructions, and the excep- 
tion taliell was to the charge of the court generally. The only 
error assigned i ~ r  this court was that mentioned above. The 
charge was intelligent and fair, and free from any substantial 
error, and the judgment must be affirmed. 

Eo error. Affirmed. 

+MAY AIURRILL and others v. A .  J. MURRILL and others. 

iSuper*io?* Court hcis no power t o  modvy  d e c ~ e e  of this c o w t .  

T h e  superior court has no power to modify or  change a judgment or decree of 
this court certified to the court below. I t s  powers are confined to incidental 
matters of detail necessary to carry the decree into effect, not inconsistent 
therewith. The  rule that the superior courts have authority to vacate or 
modify decrees made in a cause, at any time before final judgment, does not 
apply here. 

(Calzert v. Peebles, 82 3. C., 334;  State v. Lane, 4 Ired., 434; Grissett v.  Smith, 
Phil., 297; Pewy v. Tupper, 7 1  K. C., 380; Rush v. Steamboat, 68 R. C., 72;  
Ray v. Ray, 12 Ired., 24 ; Ashe v. Moore, 2 Rfur., 383 ; Welch v. Kingslctnd, 
89 PI'. C., 179, cited and approved). 

PETITION for partition heard at Fall  Tern], 1883, of O s s ~ o w  
Superior Court, before Pliilips, J. 

This suit was brought to the spring term, 1851, of the late 
conrt of equity in and for Onslom county, to sell the lands men- 
timed in the pleadings for partition. The lands were sold and 
notes taken from the purchaser for the purchase money, in pur- 
suance t o  the decree of the court. These notes were never paid, 

*SJIITH, C. J., did not sit o n  the hearing of this case. 
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-- 
MURRILL v. MURRILL. 

the  makers thereof having become insolvent, and there was never 
any order directing the title to the laud to be conveyed to the 
purchaser. Severtheless, the commissioner who sold the land 
executed a deed therefor, to the purchaser, the defendant A. J. 
Murrill, and h e  exccutecl a deed therefor to the defcndant D. A. 
Humphrey. 

At the spring term of 1882.of the superior court, it was 
decreed that  there mas due to the infant plaintiffs, as part of 
the proceeds of the sale of the lands, the sum of $1,883.33, 
with interest on the same from the 1st day of January, 1862, 
until paid, and that the money so due was a lie11 upon the land 
mentioned in the pleadings. The decree directed a sale of the 
land to be made on the first AIonclay iu December of 1882, 
unless on or before that day the defendant should pay into court 
the said sum of $1,883.33, and thc interest thereon. T h e  decree 
further directed that the deed executed by the comn~issioner to 
the defendant Murrijl,  and that e~ecu ted  by the latter to the 
defendant H ~ ~ m p h r e y ,  be brought into court and cancelled, and 
declared tile same to be void. From that decree the defend- 
ants appealed, and this court, upon the hearing of that appeal, 
affirmed the decree. 

The  decree and opinion of this court were duly certified to the 
court bclow, with directions to proceed accordingly. 

Afterwards, a t  the fall term of 1883 of the court l d o w ,  that 
court, at  the instance of the defendants, undertook to modify 
and change the decree nffirmed by this court, and decreed that 
the defendants, as tenants+in common, mere entitled to one-third 
o f  the lands mentioned in the pleadings, or one-third of the pro- 
ceeds of the sale thereof; that, as it appears to the court that the 
lands would not sell for a sum sufficient to pay the plaintiff's 
debt and interest, the defendant Humphrey should have one- 
third of the proceeds of the sale thereof. This is the substance 
o f  the lnodification and change of the decree affirmed by this 
court, made by the last decree of the court below. Prom this 
decree the plaintiff3 appealed. 
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Messrs. H. R. Bryan a d  Etrony & Xmedes, for plaintiffs. 
Ncssrs. iliaon, Ximmor~s & Xanly, for defendants. 

MERRIMOX, J., after stating the above. It is very clear that 
it was the duty of the superior court to proceed in the case in 
that court, in strict accordance with the decree of affirmance in  
this court. Indeed, it had no authority to modify or change in 
any material respect the decree affirmed. The latter decree is 
conc l~~s i re  as to the matters en~braced by it, and the court below 
had no power to review, correct or modify it. Any further ac- 
tion taken in the case must be in pursuance of and consistent 
with it. 

Upoil the plainest principle, the courts, whose jndgnients and 
decrees arc reviewed by an appellate court of errors, must be 
bound t)y and observe the judgments, decrees and orders of the 
latter court, within its jurisdiction. Otherwise, the court of errors 
would be nugatory and a sheer mockery. There woiald be no 
judicial subordination, no correction of errors of inferior judicial 
tribunals, and every court wonld be a lam unto itself. 

Appellate c ~ u r t s  of errors are founded upon the funtlawentaL 
principle and theory, and to the end that the errors of subordi- 
nate judicial tribunaIs s l d l  Ge corrected by them in the orderly 
course of judicial procedure; the law applicable to the cases be- 
fore them is unalterably settled and applied by their judgments 
and decrees, until and unless these be altered by then~selves in a 
proper proceeding for the purpose, or by some proper action 
attacking them for fraud, mistake, or other like consideration a s  
may be allowed by  la^. This  view is in accordance with that of 
this court in Culvert v. Peebles, 82 N. C., 334. I n  that case the  
court, Mr.  Justice ASHE delivering the opinion, said, "when 
this court announced by its decision that there was no error in  
the judgment of the court bcIom, that court had no right o r  
power to modify that judgment in any respect. It conld only 
be done by direct proceeding alleging fraud, mistake, imposition, 
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&c." T o  the like effect are the cases of State v. Lane, 4 Ired., 
434; Grissett v. Xmith, Phil., 297; Perry  v. Tupper, 71 N. C., 380. 

This cotirt is a court of errors in the broadest sense, and its 
judgrnents have all the force and efFect of judgments of such 
courts, whethey reference be Ilacl to the general principles of lam 
applicable to them, or to the constitution and laws of this state. 
It is established as such a court; its jurisdiction and authority 
1)rescribcd; and power to enforce its juclgments conferred by the 
constitution. Art. IV, 932, 6, 8 ,12 ;  THE CODE, 9§957 and 962, 
prescribr: how its judgments shall be entered, and the dnties of 
t11e superior courts in respect to them. R u ~ h  v.  Steamboc~t Co., 
68 K. C., 72. 

The decree appealed from is manifestly in  conflict with that 
aErmed by this conrt, and is intended to modify and change it. 
The  latter established that a sum of nloney is clue to the infant 
plaintifG, ancl that this sum is a lien upou the Iand, in thcir 
favor, to the extent of the whole sum due: the former gives 
then1 but two-thirds of the proceeds of the land when sold, 
assunling that the land  ill not sell for a sum sufficient to yay 
the sum clue them, and directs that the defendant Humphrey shall 
have one-third thereof. 

It is unnecessary to enquire what were the grounds of this 
action of the court, for it is plain that i t  llad no authority to 
make the decree; it was unauthorized ancl irregular. The court 
ought to have directed the sale of the land as provided by the 
decsee affirnled by this conrt, only changing the same in such 
incidental respects as might be necessary to carry it into effect. 
The conrt had cotuplete power to make all orders and decrees 
necesary for this purpose, not inconsistent with the decree 
afirmed. 

W e  cannot suppose that the court below had nay purpose to 
set at naught and disregard the clccree of this court, but we t:tBe 
it that that court ~nis:ipprehendcd the scope arid effect of its cle- 
cree affirmed by this court, and the extent of its powers over its 
o\vn records. Strictly, an appeal was not the proper remedy for 
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the appellants, because there was not strictly error, and, there- 
fore, no question raised for this court to decide. T h e  object of 
the appellants was to have thc decree in their favor recognized 
and enforced by the court, ant1 this could be accolnplishecl by :i 

nzandamus. R a y  v. Ray, 1 2  Ired., 24. This, Iiowever, is nn -  
necessary, for me do not doubt that the superior c200rt will do  its 
office according to law. 

T h e  counsel for the appellees, in thc argunient before us, in- 
sisted that the superior court had power to vacate and modify 
orders and decrees made i n  a cause before it at  any time before 
final judgment, and he relied 11pon Ashe v. Moore, 2 Murp., 
383, and Welsh v. Kingsland, 89  K)'. C., 179. The counsel 
clearly m i s a p p r e h d s  the cases cited. Those cases and many 
others like then1 decide that the superior court may, before final 
judgment, look into the whole record, correct and modify its p e -  
vious interlocutory orders and proceedings, properly ascertained 
to be erroneous, but this does not imply, or intend, that the su- 
perior court shall have power to revoke or modify a judgment 
of this court, affirming a final judgment, or its opinion in 
respect to interlocutory judgments, orders and decrees of that 
court in any case. The  judgment of this court in respect to any 
question in the case reviewed by it must be treated as final and 
co~~clus ive  in  the whole course! of the action, a i d  not subject to 
review or correction by the court below. T h e  tlecision of this 
court settles definitely all questions reviewed by it. The chief 
object of this court is to settle finally questions of law as appli- 
cable to the cases properly brought before it. 

T h e  superior court improperly ui~dertook to modify and 
change its decree affirmed by this court, and its action in that 
respect must be set aside, and the court proceed iu the case 
according to lam. Let  this be certified to  the superior court of 
Onslow county. 

Error.  Reversed. 
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*MARK YOUNG v. \I7. W. ROLLIKS and others. 

Jurisdiction- Contempt Proceeding-Injun ction and Receiver. 

1. T h e  jurisdiction of this court over "issues of fact," under article four, sec- 
tion eight of the constitution, is restricted to interlocutory and final judg- 
ments which are exclusively equitable in their nature, and which a court 
of equity as a distinct and separate tribunal could alone render, under 
the former system. 

2. I n  a proceeding for contempt, the facts found by the judge a re  conclusive, 
and this court can only pass upon their sufficiency to warrant his judg- 
ment. 

3. An order appointing a receiver of a defunct corporation with power to re- 
ceive into his possession all the effects of the company, and also investing 
him with the usual rights and powers of receivers, involves the correla- 
tive duty of delivering the same to him by the late officers of the com- 
pany in whose hands the funds are, although not expressly required in the 
decretal order. 

4. T h e  three year limitatibn in reference to the appointment of receivers 
under Rev. Code, ch. 26, 86, does not apply here. 

8. A receivership continues as long as the court may think i t  necessary to the 
performance of the duties pertaining thereto. 

6. The validity of an injunction is not affected by a failure to require an in- 
demnity bond to accompany i t ;  nor is a party for that  reason justified in  
disobeying the mandate, but if aggrieved, his remedy is in a motion to 
dissolve. 

7. Upon the facts found, i t  was held that this is a case of manifest disregard 
of the directions of the court, and in lam, a contempt of its authority. 

(Jones v. Boyd, 80 N. C., 258; Pa in  v. Pain, I b . ,  328; Biggs Ex-parte, 64 N. 
C., 202 ; Cromurtie v. Commissioners, 85 N. C., 211; Von Qluhn v. DeRos- 
set, 81 N. C., 467; Sledge v. Blum, 63 N. C., 374; Richards v. Buurman, 
65 N. C., 162;  Miller v. Parker, 73 N. C., 58, cited and approved). 

COXTEMPT PROCEEDING heard at chambers in Morganton on 
the 12th of September, 1883, before G~aves,  J. 

This was a motion to attach the defendants W. W. Rollins and 
C. M. McLoild for contempt, and to requil.e them to make a sworn 
statement and inventory of their receipts and disbursements of 

*Mr. Justice MERRIYON having been of counsel, did not sit on the hearing 
of this case. 
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the funtls, and their entire transactions in reference to the affairs 
of the railroad company, as set out in the opinion of this court, 
and to require them to pay over to the receiver, B. F. Long, the 
sun1 of $23,250, alleged to bc in their hands. T h e  motion was 
based upon the affidavit of the receiver and others. 

F rom the judgment finding the respondents guilty of cou- 
tempt and imposing a fine, and directing pnynient to the receiver, 
the re;pondents appealed. 

Mess~a. 14'. 7.V. Robbins and Enstlule & De~ereule, for plain tiK 
-Wessrs. B. S'chenck aud J W. Her~inzon, for defendants. 

SXITII, C. J. After due notice of an intended  notion and 
the issue of au  iutermediate temporary restraining order, before 
obtaining which the plaintifT was required to execute and did 
execute a bond with sureties in the sutn of one thousand dollars 
for the indemnity of the defendants, the' following interlocutory 
judgment was rendered in the cause at chambers, on June 15t11, 
1880, by the judge then presiding at  the several superior courts 
of the eighth district. 

On reading the affidavits filed in thiq action on the part of the 
plaintiff and defendants, and being clebatetl by the coumel re- 
spectively for the plaintiff and defendants, i t  is c?nsitlerecl by 
the court that Benjan~in F. Long he appointed a receiver, to 
take into his possession all the choses in action and eEects of 
every kind, belonging to the late corporation, known as The 
Westem Division of the Western North Carolina Railroad Coin- 
pany, upon his entering into an undertaliing in the sum of 
twenty thousand dollars payable to the state of North Carolh:~,  
with two or more sufficient sureties, to be approrcd hy the clerk 
of the superior court of McDowell ronnty. 

Tha t  upon thc filing of such undertaking and its npprovnl hy 
the said superior court clerk, the said Benjamin I?. Long, as  
such receiver, shall be vested with t h ~  11snal rights an(1 powers 
of ~ w e i r c r s  under this court, and ,kh:~lI llrlvc power to recci\.c 
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into his possession all the effects and choses in action belonging 
to the late corporation (The Western Division), and to sue for 
and recover all such effects and choses in action lately belonging 
to said corporation, and to do all other things proper as such 
receivcr. 

That the defendant W. W. Rollins and the other defentlanti 
named in the plaintiff's affidavit as directors of the saitl JYcstcrn 
Division, be enjoined and restrained from disposing of, in any 
manner, thc effects and choses in action belonging to the saitl 
late Western Division until the fina! hearing of this action. 

The bond required of the receiver was executed, as appears 
from its date, on J ~ d y  ]st, 1880, and is jnstified by several 
sureties at  different times afterwartls, the last justification bcing 
on March 25th, 1882, four (lays after which it mas filed in the 
office of the superior court clerk of McDowell ant1 by him 
examined and approved. 

I t  was for an alleged violation of this n~audate that a rulc was 
granted the plaintiff 11pon affidavit a p i n s t  the defendants W. 
W: ltollins and C. M. ~ L Z U ~ ,  returnable on September 12t11, 
1883, at  Morganton, before Graves, J., requiring them to "answer 
and show cause why they shoultl not be attached for contempt of 
court, for disobedience to, and refusal to comply with tllr orders 
of the court," and why they should not pay over to thc receiver 
the sun1 of $23,250, alleged to be in their h:tnds, and such other 
caccts of thc company, with the books and papers relating 
thereto, of which they have possession or control. 

The rule was answered in an elaboratc explanatory st:iienient, 
upon consideration of which and of affidavits produced in sup- 
port and opposition, the judge reudcrcd judgment, finding the 
facts and declaring the law as follows: 

This motion was wade at  Newton, in the county of Catawba, 
on the 29th day of August, 1883, the plaintiff and defendants 
being prcsent and represented by counsel, and was continued 
to be heard at  Morganton this day, and the motion bcing now 
renewed, and being heard upon afidarits and :insn7ers a n d  argu- 
n ~ e n t  of counsel ; 
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I t  i s  considered and declared to be the facts that the restrain- 
ing orders heretofore made by Judge Avery were duly served 
npon the respondents, and that the said respondents had notice 
of the restraining order and injunction made in this case by 
Judge Gilrner. 

I t  is further found and declared to be the facts that in No- 
vember, 1881, the said respontlents did dispose of a number of 
bonds of the said property and effects of the said Western Divis- 
ion of the Western North Carolinn Railroad Company for the 
s n n ~  of $23,260, and that they applied of the said sum so by 
them received, the sum of $12,372 to discharge the debts for 
which said bonds were pledged, and they received iu cash 
$10,878. 

I t  is, therefore, adjudged and decreed to be a fact that the 
said respondents have wilfully disobeyed the orders of the court 
heretofore made, enjoining and restraining them from transfer- 
ring or disposing of the effects belonging to the Western Divis- 
ion of the Western North Carolina Railroad Company. 

I t  is further declared to be the facts that the said receiver of 
the said Western Division of the Western North Carolina Rail- 
road Company, Benjamin F. Long, appointed by order of Judge 
Gilmer, gave bond and sureties duly approved, and that after- 
wards, on May 12th) 1883, he demanded of the said respondents 
to account for and pay over to him, as receiver as aforesaid, 
all sums of nioney due and owing to the said Western Divisien 
of the Western North Carolina Railroad Company. 

And it is further declared to be the f k t  that the said respond- 
ents, W. W. Rollins and C. M. McLoud, have failed and refused 
to pay over the money in their hands due and belonging to the 
said Western Division of the Western North Carolina Railroad 
Company to the said receiver. 

It is, therefore, adjudged and decIared that the said respond- 
ents have wilfidly disobeyed the restraining orders heretofore 
made in the cause, and it is ordered and adjudged that the said 
respondents, W. W. Rollins and C. M. McLoud, be each fined 
one hundred dollars for such disobedience. 
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I t  is further ordered and adjudged that the said respondents, 
W. TV. Rollins and C. M. McLoud, pay into the office of the 
clerk of the snperior court of McDomell county, on or before 
the Monday of the ewond week of fall term, 1883, of said 
court, the sow of $10,378, with interest thereon from the 12th 
day of May, 1883; and it is fiirther orderecl that upon the pay- 
ing into office of the said sum, the clerk of the said court shall 
pay the same over to the said B. F. Long, receiver as aforesaid. 
It is further ordered that the said ~wpondents  pay the costs of 
this proceeding, to be taxed by the clerk of the said superior 
court of BlcDowell. 

I t  is further considered that the findings herein made are for 
the purposes of this motion, and thnt the several findings and 
orders herein made shall not in any way prejudice the said 
receircr, B. F. Long, or the said respondents, C. RI. i\IcLond 
and W. W. Rollins, in any subsequent motions or proceeding 
for further accounting between the parties, but as to all subse- 
quent proceedings each party shall proceed as advised. 

From this judgment the respondents appeal to the supreme 
court. 

I t  is adjudged that the respondents' appeal bond for costs of' 
the appeal be fixed at the sum of $25. 

I t  is further ordered that the respondents give bond in the 
sum of $11,000, with sufficient sureties, to be approved by the 
clerk of the superior court of RIcDowell county, to abide by 
and perform the judgments rendered in this cause. 

The first inquiry to be met is as to the character of and  eflect 
of the finding of facts by the court, and whether upon the ap- 
peal we can exatnine and pass upon the evidence in their snp- 
port. I t  is contended in argument that this is an interlocutory 
order made in a case cognizable in a court of equity under our. 
former system, and the appeal requires us to determine the facts 
as well as the lam, as is held in Jones v. Boyd, 80 K. C., 258. 
Taking this view, the respondents' counsel has discufsetl very 

9 
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fully the affidavits which were before the judge in the  court 
helow. 

W e  recognize the interpretation put upon the ameudments in- 
troduced into the constitution by the conveution of 1875 by the 
ruling in that case, but we do not consider the present appeal 
within the principle. This is not one of those interlocutory 
orders in furtherance of the objects of the suit which we review 
i n  full ueder the enlarged juriscliction conferred. 

A proceeding for contempt, to vindicate the rightful authority 
of the court and to compel obedience to its lawful commands, is 
incidental to a course of juclicial proceedings, but  opens a new 
i s u e  with those against wllorn it is directed. I t  is a function 
not ronfined to a court of equity, but possessecl also by a court 
of law, and is essential to the full exercise of jurisdictioa by 
both. Pnin v. Pnin, SO N. C., 322. 

I f  the appeal from the ruling was in a case before n court of 
law, it is plain we should be bound by the facts found and could 
only review matters of law arising out of t11em: why shouId a 
tliiTerent practice prevail where the cause is pending before a 
court of equity? TVhiIe we have but one forni of action, we 
Jre compelled to recognize the formcr clisti~~ction to some extent, 
i n  order to give practical operation to the constitution, while i t  
i~ equally necessary, as far as practicable, to preserve uniformity 
i n  actions instituted and prosecuted under the present system. 

There should be one and the same rule observed in exercising 
jurisdiction over appeals frorn orders, which a conrt of law was 
:I xotnpetent to make as a court of equity, i n  a suit before it, 
:!lid hence, to avoid confusion and conflict, me are constrained to 
restrict the jndsdiction, as enlarged, to judgments final as well 
:is interlocutory, which are exclusively equitable in their nature, 
:111d which a court of equity as a distinct and separate tribunal 
could alone formerly render, and up011 appeals in ~ u c h  cases we 
must look into the evidence, written and ernbmcecl in  the trans- 
caript, and therefrom determine the facts as well as the law aris- 
ing from them. 
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I n  case of a fine or con~mitrucnt for a contempt iri the pres- 
eace of the court, and punitory in its effect, no appeal is allowed; 
yet the particulars of the offence-in other words, the facts upon 
which the judge acts-must be set out in the record in order to :i 
review of the exercise of judicial pomer by this court, when tho 
record is brought up, as it may be by a writ of certiorctri. THE 
CODE, $650; Biggs, Ez-pnvte, 64 N. C., 202. 

VThere the fine or con~n~i tment  is riot punitory merely, but 
coercive and to enforce obedience to the orders of thc court, 
made in the progress of the action, an appeal lies at  once, but 
there is the sarne neceqsity that the facts should be found to cna- 
ble the appellate tribunal to revise thc exercise of the power and 
determine its lawfulness. ~ ~ o r n a r . t &  v. Commissioners, 8 5  Pu'. C., 
211, and cases cited. 

I n  the absence of any adjudication, and we have found none 
to the contrary, our conclusion is that the facts found by the 
judge npon evidcnce are binding upon the appeal and wc can 
only i::quire if they are sufficient to warrant his judgment. 

T h e  validity and force of thc order restraining the respondents 
from making any dispositiol~ of the bonds of the defunct cor- 
poration in their possession and directing their transfer to the 
receiver, are assailed on varions grounds, as \veil as the  present 
proceeding consequent upon the alleged violation of the mandate. 

1. The  refusal to account with aud pay over the effects of the 
company to the receiver is justified on the ground that this is 
not expressly required in the decrehl order. 

It is true those words are not contained i n  the mandate, h u t  
the receiver is invested "with the usual rights and powers of 
receivers" arid specially with power " to  receive into his posses- 
sion all the effects and choses in notion" of the dissolved com- 
pany, and this involves the correlative duty of delivery by the 
responde~~ts,  one its late president, tlic other a director; for how 
can the receiver get possession when the respontlents to whorn 
the c-omniancl applics withholds i t m o t  only is the delivery 



132 IS THE SUPREME COURT. 

directed (for a suit was not conten~plated when full redress could 
be afforded between the parties already before the court), but 
any other disposition of them is restrained. 

2. It is urged that the order was operative only upon the exe- 
cntion of the prescribed bond, and this being con~pleted and de- 
livered only on March 29th, 1882, the lapse of three years after 
the corporation ceased to exist, the appointment became a 
nullity under the statute. Rev. Code, ch. 26, fie, as explained 
in Von Glahn v. De Rosset, 81 K. C., 467. 

But the receiver's appointment wns made more than two years 
previous, and his offke does not cease until he shall have per- 
formed all the duties devolving upon him, for the statute ex- 
pressly provides for its remaining ('as long as the court shall 
think necessary for the purposes aforesaicl," that is, until the 
resources of the corporation are called in and recovered. 

I f  it were otherwise, a defendant sued need only prolong and 
p a t  off the trial of an action ~ u t i l  the time had elapsed, to 
escape altogether from liability for a debt. T h e  demand was 
made after the bond mas glven, and consequently when thc 
receiver was vested with all the rights and powers conferred by 
the order. But  a sufficient answer to the objection is found in 
the fact that the act anunlling the Western Division company 
appoints the Western North Carolina company its trustee and 
receiver, and upon its ceasing to exist, the appointment is of 
necessity a i d  but a substitution of another in place of a corpo- 
ration receiver, which had ceased to exist under the provisions 
of the act of March 29th, 1860, as held in the former appeal, 
reported in S5 N. C., 485. 

3. It is next objected that an indemnifying uadertaking is an 
indispensable prerequisite to the issuing of an il~junction, C. C. 
P., $192, and none being required in the order, i t  mas ineffectual 
and void. 

Without passing upon the question ~ h e t h c r  the bond given 
upon the issue of the previous preliminary order extends to that  
which coutinuecl the restraint, as argued for the appellees, i t  i s  
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a sufficient answer to the objection that respondents mere before 
the judge when it was iuade, and while they appealed from it, i t  
was not upon the ground that it was defective in this respect, 
and the validity of the order ~ v a s  upheld in this court. 

But  the absence of the requirement for an  indemnity does not 
reader the order void so that its coin~nancls niay be violated ~y i th  
i inpu~ i ty .  While it remains it muct be obeycd, and, if irregu- 
lar, vacated or corrected by an application to the authority that 
made it. 

I n  reference to such an order, it must be obeyed as long as it 
exists, and the remedy of an aggrieved party must be found in a 
motion to dissolvc and ]lot in setting it at  dcfiance. H i s  only 
safe course is to obey lu~ t i l  the order is set aside. 1 Whit. Prac., 
S104. 

I n  Slec?,qc I-. B h ,  6 3  K. C., 374, PEARSON, CJ. J., expressed 
the opinion that an il~.jrlnctioa issued without bond is not void, 
thougli irregular, and that a bond may he filed wunc pro  tunc, 
and the irregularity cured. 

I n  Richnds v. Bnurnzan, 65 N. C., 162, thc bond was given 
before the motion :vas passed on to vacate, and i t  was held to  
remove tlie grounds for the motion in this respect. 

I n  M Y e i .  v. Parker., 73 N. C., 58, the order was vaclted upon 
the  peremptory demands of the statute, because no such bond of 
indemnity had been given. 

But none of the cases which we have been able to find in our 
own reports sustaiu the Froposition that the order for an injunc- 
tion is a nullity unless preceded or accompanied with sncli bond; 
nor has any, except that of Pel1 v. Lander, 8 B. Monc. (Ky.), 
554,  decided elsewhere, been called to our attention. This  case 
is in its features exceptional, as it was' an attempt to arrest a sale 
under execution, and the oEcer cbose to obey the mandate in  the 
writ. I t  cannot be regarded as establishi~~g a general principle. 

W e  prefer to adhere to the rule which disallows a violation of 
a jodicial order while it remains, and compels 11 ])arty affected by 
its operation to nlalie a direct applicatinn for its reformation or  
vacation. 
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4. Assuming the facts as founcl to be true, it is a case of mani- 
fest disregard of the directions of the conrt, ant1 in law a con- 
tempt of its authority whic11 fully warrants the action of t h e  
judge. 

We cannot 'listen to considerations of policy t lnd the motives 
which pronloted the effort to obtain supposed advnntagcs to those 
interested i n  the fu'unds in this known disregard of the orders. 
The court, for reasons adjudged saEcient, commanded this fund 
to be retained aud paid over to the receiver, and this the responcl- 
ents should have done and then asked for an allowance of any 
claim they may have against it. I t  is the most imperative duty 
of a conrt, vhen  i t  makes n lawfill order, to compel obedicnce; 
and a judicial tribunal would be useless, if i t  failed to cxercisc 
its power, for m o ~ t  practical parposes. 

Upon a revicw of the case n e  find no error, and this will be 
certified to the court below. 

No error. Affirmed. 

1. T h e  refusal of the court below to grant  plaintiff's motion to make an acldi- 
tionnl party a t  cl~anibers, in  this case, v h e r e  notice was served upor 
snch party, but without giving notice of the intended motion to those n l -  
ready defendants, is affirnled. 

2. Tile additionnl defendant could have been b r o ~ ~ g l ~ t  in by suwn~ons  regu- 
larly issued. 

3. \Vlietl~er the judge Itad the p o ~ e r  to allorr PUCII  ::mcnd~nent out of term, 
time.-Qucere. 

MOTION lieard a t  Chambers on August 29, 1583, in an. 
action pending in M c D o w ~ ~ r ,  8ul.rerior Court, before Grcws, J, 

* hIr. Jtistice R ~ E R ~ I M O W  having been of corinsel, did not s ~ t  on the hearing 
of t l ~ i s  C ~ F C .  
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The plaintiff moved to make the MTestern Xorth Caroline 
railroad company a party defendant. The motion was refi~sed 
on thc ground that the court had not fhc power to grant i t ,  and 
the plaintiff appealed. 

.7Iess~s. Hinstlulc dl: Devereun: and IT7. Jt Bobbins, for plaintifY. 
LVewrs. D. Sclzencb and Reacle, Rzisbee & Bwbee, for de- 

fenclan ts. 

SAIITH, C. J. This action was begun on F e b r ~ ~ a r y  loth, 
1880, and the Western Korth Carolina rail~oad compuny, ts. 

now organized, fo~mled on May 27th thcrcafter, upon the extitle- 
tion of the pr.eccding corporation of the same nnrne. On August 
17t11, 3883, notice signed by counsel of the plaintiff was issued 
and two clays later served upon the said colnpnny, of a niotion 
to be rnade before the judge holdiag the courts of the district 
of which PIfeDowell county is part, at Sewton, in Catawt-b:~ 
county, oil the 29th day of that month, " to make the Western 
Nortli Carolina railroad company a party defendant in the 
:~ction," and to admit other plaintiffs. 

A t  the time and place incntionrd the company appeared a i d  
affidavits were submitted and read on its behalf, and in support 
of the motion to nlake the company R party defendant, when 
the following ruling mas made : 

The court cloth adjudge that it has not power in this ease to 
malie the TIT. W. C. R. R. Co.. a party defendant, and upon thi.; 
gropncl the motion to nlalie the W. S. C. R. R. Co. a party 
is refusetl. 

From this judgment the plaintiff appeals. 
W e  do uot understand, as the appellant's counsel do, the 

application to be for leave to issue n summons and thus bring in 
the company, which is present before the judge upon notice, as 
an additional defcndant, but to render the application effecttztul 
ut ouce by CL judicial order operating upon the c o n p n y .  Thu.; 
interpreted, and the repetition in very xoyds contained twice in 
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tlnc den\  i11g judgment indicates that the ruling nas  predicated 
tip011 the fiwu of the motion, \re concur in the refusal. Tti:rt 
such was the view of 1 3 s  Honor in the peremptory nncl unex- 
plaillecl responsive action to the proposition, derives support 
fi.0111 the fact that no notice was given to thc defendants who 
were ei~titlecl to the information of the intended nlotion, while 
the company, which really had no interest in  the inatter until 
lervecl with summon;, ditl have such notice. Then the opinion 
of the court that it had no sucli p o m r  as ~ w s  invoked, "in t h i ~  
c~cise," cloes nc;t seem td imply n total abnegation of a right to 
.~uthorize the :ddition of new defendants by proceqs sued out 
hi. theix, 1111lt ss the application be clurii~g the term of a court, 
bitwe there iq no sugge3tioi1 that the r e f i d  ~ ~ a i  upon that 
g r o u i ~ d  

We do not rleciclc up011 thc general queitiou of thc cxercise of 
thebright of allowing such amendn~ent out of irrm tinle, the 
incouvenience of which n ill readily occur to any one, nor t o  
the sufficiency of the rmsons assigned for that now proposed, 
:!fter such long delay, :~:lcl ~r l ,en the only object seeuir to be to 
reach other assets wl1ic11 C ~ I I  as well be pursued in a separate 
action) the consideration of which belongs to the judge whose 
discretion is addressed tend whose decision is not reviewable. 

Onr conrlusion is that His  Honor was right in denying the  
inotion in the form assunled, as beyond his authority to grant 
it. I f  ~r-e misconstrue the ruling, the words used to express 
wllicll are in such guarded and precise language, 110 harm can 
thome to the plaintiffs, since they can renew the applicatio~ in an 
~inobjcctionable form, and, incleed, if never allowed, a retuedy is 
open to the receiver in a new and distinct suit against the com- 
pany, charged with having obtained some of the assets of the 
defunct corporation which it socceeds. There iq no error. 

Xo error. Affirmed. 
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*E. F. ASHE v .  J. T. GRAY. 

Jurisdiction-Actioil for deceit ant1 false zccirmn fy. 

1. T h e  fornier ruling in this cJie  (SS S. C., 190), to the effect that an action 
for deceit and false warranty in the sale of a lio~.se, is cognizable in  the 
superior court, tliongh the damages ciainled nmount only to fifty dollars, 
is affirmed. 

2.  I l e l d  further:  Altliougli some of the articles in the conlplaint show that the 
plaintiff's claim rests in contract, yet taken in connection with tile others 
and considering tlie complaint as an entirety, it  sets out n cnnse of action 
ex clelieto. 

3. Where a complaint contains a cause of action of which the court li;ls not, 
and others of which i t  has  jurisdiction, tlie court will disregard the 
former and proceed to try the latter. 

( TVcitson v. Docld, 7 2  N. C., 240; Hiclis  v. Sk inner ,  Ib., 1 ; Huyu~oocl  v .  Daves,  81 
P;. C., 8 ; Lewis  v. Rountree,  Ib., 20 ; Deverezu v .  Devereuz, Ib . ,  12 ; Mizell v. 
Simmons ,  82 N. C., I ; L c ~ s s i f e r  v. TV(~IYI, 11  Ired., 443 ; B l u n t o n  v. IVcdf, 4 
Jones, 532 ; Chanzberluin v. R o b e ~ t s o n ,  7 Jones, 12 ; Street v. Tuck, 84 N. 
C., 605; Finch v. B u s X . e , d i e ,  85 P;. C., 206, cited and approved). 

PETITIOX to rehear filed by defeidant and heard at February 
Term, 1884, of T I ~ E  SUPREME COURT. 

The  decision in this case, as reported i n  88 N. C., 190, was 
that an action for deceit and false warranty in the sale of a horse, 
is cognizable in the superior coart, though tlie damages claimed 
nmount only to fifty dollars. The  defendaut asks that the ruling 
be reversed, and states in his petition to rehear: 

1. The complaint and, answer show that plaintiff did not 
suc for deceit slid fraudulent representations, associated with a 
ca!lse of action for a fttlse warranty, but that the first and second 
articles of the complaint are allegations of a contract of war- 
ranty, for the breach of which damages are laid at  fifty dollars; 
and the third and fifth articles of the complaint set out n cause 

"Mr. Justice ASHE being a relation of the plaintiff, did not sit on the  hear- 
ing of this case. 
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of action for deceit and false warranty. The plaintiff, in his 
prayer for judgment, treats these articles as separate causes of 
action. 

2. The  court erred in holding that the deceit practiced, in con- 
nection with the sale and inseparable from it, was the gist of the 
action. The only issues asked by plaintiff were as to the con- 
tract of warranty and damages, notwithstanding all the allega- 
tions in the complaint as to deceit and false warranty were 
expressly denied in the answer, and they must therefore be 
deemed to liave been abandoned (Tuyloe v.  Steamship Co., 85 N. 
C., on p q e  17)) leaving the cause of action on the contract- 
c1a1nage.j fifty dollars-and ousting the jnrisdiction of the supe- 
rior court. 

3. The court erred in holding that the avern~ents in the com- 
plaint cletern~ineil the jurisdiction. If  i t  1)c true that the "sum 
tlen~aoded" aud not the "amourlt i n  dispute" controls the juris- 
diction, it does not follow that, because a plaintiff joins n tort 
with contract (which is less than $200) the superior court neces- 
sarily has jurisdiction. 

Jfessrs. J, A. Lockhnrt and H i d a l e  R: Dcce~eule, for plaintiff, 
,W?. J,  D, Shnw, for defendant. 

S ~ ~ I T I ~ ,  C, J. "The weightiest considerations maite it the 
duty of the court to adhere to its decisions. No case o ~ l g l ~ t  to 
be heard upon petition to rehear unless it was tlccided haitily, 
and sorne material point was overlooked, or some direct authority 
not called to the attention of the court." 

This language of the late Chief-Justice, fuuncl in the opinion 
in IVatson v. Dodd, 72 N. C., 240, is almost in the very words 
reiterated by different members of the court in Ilicks v. Binner,  
at  the same term; Lewis v. Rountree, 81 N. C., 20; h~ciyzoootl r. 
Daves, I b., 8 ; Devereuz v. Devereuz, Ib., 12 ; and WizeLl v. iSirn- 
nzons, 82 N. C., 1. The rule is a safe and salutary rule, sufficient t a  



F E B R U A R Y  T E R M ,  1884. 139 

admit of the prompt correction of errors in law, and securing 
consistency anc? uniformity in its established principles. 

W e  have not had our attention directed upon this rehearing 
to any overlookecl adjudication or authority npon the point 
wherein lips the alleged erroneous ruling in law, but the argn- 
nlent invites us to reconsider the Complaint and put upon it and 
the resulti of thc verdict a different construction from that bcfore 
given. 

Upon a re-exan~ination of the conlplaint, we adhere to the 
opinion, that while the first three articles, separated from what 
follows, will admit of an interpretation that the claim rests in 
contract, yet, considered in connection with the context and the 
complaint as an entirety, it is manifestly intended to set forth a 
cduse or causes of action ez clelicto, combining a cause of action 
1113012 c~ frilse zunrmnt, which dispenses with a scienter, with one 
upon fdse  alid fraudulei~t representations in which a scientrr 
must be alleged and shown. 

T h c  gist of the complaint upon the fhlse ~varranty being i n  
the i~zclucement which led to the making of the contract and not 
in the riolntion of the contract itself, the fifth article coiicl~~des 
with the averment that "by the said false, fraudulent, and 
deceitf'ul representation, cincl by the false uwran ty  of the defend- 
m t ,  the plaintiff was induced to exchange horses with the 
defendant." 

Thc  vicious l~ropensities of the horse seem to have beell con- 
ceded, as no issue upon this matter was submitted; and the sole 
controversy was as to the l ~ ~ a l i i ~ l ~  the warranty, the alleged 
rnismanagernent of the h o r ~ e  by the plaintiff in the clevelop- 
merlt of thc  vicious traitq, and in contributing to his damage6, 
and their meawre. 

Thew responsrs are ;IS approprint< to t l ~ e  cause of action bmed 
l~pon :I false w n w n ~ ~ t y ,  as to a cawe of action foonded on a con- 
tract broke~i.  

W e  add to the caws citccl in the f'orluer opinion, and i n  cor- 
roboration, the following : Lassiter v. IVurd, 1 1  Ired., 443 ; 
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B h z t o ~  v. Vrnll, -1, Jones, 532 ; C'lunzbcdnin v. Robertson, 7 
Jones, 12 ; Willicimson v. Ailison, 2 Eust, 446. 

The prcsenw in the con~plaint of n cause of action wliercof 
the court has not, with those whereof the colitt can take cogni- 
zance, cannot defeat the exercise of jrrrisdiction over the latter, 
ant1 may be disregarded. Indeed, on demurrer, the effect of 
mi5joinder is to separate the causes of :wtion, 11ot to put an end 
to the suit. Street v. Tuck, 8 4  S. C., 605 ; Iii'nch \?. BasLemille, 
85N.C.,  205; C. C. P.,$131. 

The complaint being for a tort, sustains the jurisdiction, 
though the charge of a guilty lazozdedgc of the falsity of the 
representations which influenced the plaintiff in maliing the 
contract of eschange, may not have been proved, and for the 
want of which no issl~e was asked to bc made up. 

W e  therefore affirm the ju(lgn1cnt and deny the applicstiou 
of the defcnrlant at  his costs. 

K O  error. Affirlnetl. 

ELIZA WISEAI.4.X r. THOMAS WITHEROW. 

T h e  superior court has no jurisdiction of an action to recover upon a run- 
ning account of $312 where it is shown that from time tn time the def'end- 
ant had reduced the an~ount  by sundry pagmentc, to a s11n1 under $200 at 
the time the action was brought. While the sum demanded ordinarily 
delermines the jurisdiction, yet the plaintiff must make his denland in 
good faith and not for the purpose of giving the court jurisd;ctio:~. 

(Froelick v. Expiess Co., 67 N. C., 1, cited and approved). 

CIVIL ACTIOF tried at  Spring Term, 1883, of h l lcDow~~r,  
Superior Court, before Gudyer, J. 

Upon the call of this case, the defendant's counsel moved to 
clismiss the action upon the ground of a want of jurisdiction, 
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and " it appearing to the court that it has not jurisdiction of 
the snbject matter of the action, i t  is adjudged that the same be 
dis~nissed at plaintiff's costs," and from this ruling the plaintiff 
appealed. The facts necessary to an understanding of the point 
decided in this court are sufficiently stated in its opjnion. 

Xessrs. Sinclnir & Sinclair and J. R. Butchelor, for plaintiff. 
Jlr. 1W, fX Justice, for defendant. 

MERRIMOS, J. I t  is the sum of money dernartclecl in the 
action upon the contract, express or implied, that determines the 
question of jurisdiction, in a case like the present one, but the 
law contemplates that the plaintiff will make hisa demand in 
good faith and with reasonable certainty, as to the amount ill 
clispdte, ~ n d  with no purpose to evade or give the jurisdiction 
improperly. 

I f  i t  7)zanij&tly appears to the court that the s ~ m l  deinanded 
is greater than mas really due, and mas so alleged for the pur- 
pose of giving the court jurisdiction, when in truth and law it 
corrld not attach, then, in the language of the late Chief-Justice 
PEARSON, in Froelich v. Express Co., 67 N. C., 1, ('it is the 
duty of the court, 'ex mero motu,' to interfere and prevent an 
evasion of the constitution." 

I n  this case, the court below does not specify the particular 
ground upon which the judgment dismissing the action for want 
of jurisdiction mas founded, but me must presume, in view of 
the facts appearing iu the record, that it rested upon the ground 
that there was obviously a purpose to give the ccwt  jurisdiction, 
when the facts and the law arising upon them tvould not allow 
the same. 

I t  seems to us that there were facts that warranted the action 
of the court. The plaintiff sued for $312, for feeding and 
lodging the defendant's servant, at regular intervals, for a period 
enibraciug several years. Pending that time, the defendant from 
time to time paid on account of such running indebtedness sun- 
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dry sums of money, thus discharging the same p ~ o  tnnto, until, 
a t  the time the action was brought, he owed her only the sun] of 
$58.75. This appears from the plaintiff's own showing. 

H e r  daughter, under her direction, kept the account, and she 
knew or could have linown what sum was due her. It was not 
Fair or proper to allege that so large a sum was due, when in 
fact, ~vithin her knowledge, so small a one was clue. 

We think the court was warranted in giving the juclgnlent 
appealed from. There is no error and thc judginent must be 
affirmed. 

No error. A6rmcd. 

H. R. BROOKS and others r. 2. T. BROOKS acd ot11el.s. 

Amenclment of Plecidings-Ejectment - Ri,ght to open and conclzctle. 

1. An amendment of pleading is ordinarily left to the discretion of the pre- 
siding judge; but where it is of such nature aa renders a corresponding 
amendment necessary on the part of t h e  adverse party, a refusal to allom 
the  latter is appealable. 

2 .  Where  a n~otion to anlend an aniwer is disal loi~ed,  the defend:int cannot 
avoid the binding eff'ect of the answer by a disclaimer ore tentis of the 
defence set tip; and the facts therein ktated a r e  leg01 evidence againit 
him. 

3. T h e  p:irties admitted on the trial of this case that there was no controversy 
as to the location of the land in dispute, and they are  bottnd by the admis- 
sion. 

4. T h e  practice in reference to opening and concluding the argnnlent before 
tile jury, 'is regnlated by a rule of the snperior court (89 X. C., (309, 
rule 6 ) ,  and the clecibion of the jndge is not revie\vnble 011 appeal. 

(Dobson v. Chambers, i 8  K. C., 334; Henvy v. Cannon, 86 N. C., 24 ; W;y,gi?zi; 
v. AlcCoy, 87 N. C., 499;  Gill v. Young, 88 S. C., 58 ; Adains v. Ulley, 87 
N. C., 336 ; Guy r, Jfu~tziel, 89 N. C., 83 ;  Clmrchill V. Lee, i 7  K. C., 341, 
cited and approved). 

EJECTMENT tried at  Fall Term, 1583, of P~nso-v Superior 
Court, before LV~cRcte, J. 



FEBRUARY TERM, 1884. 143 

BROOKS v. BROOIIS. 

Both the plaintiffs and defendants claim to derive title from 
Larlsin Brooks, deceased. The plaintiffs are the heirs-at-law of 
David Brooks, and the defendants are the heirs-at-law of the 
said Larkin Brooks. 

On the trial the plaintiffs put in evidence a deed from Larkill 
Brooks and his wife to David Brooks, dated* July 22d, 1873. 

The defendants denied the validity of this deed upon the 
ground that their ancestor Earkin Brooks was insane, nnd had 
not sufficient meiital capacity at the time he signed thi- deed to 
execute such an instrunmit. Kumerous witnesses were exam- 
ined before the jury in respect to his mental capacity, and this 
was the principal question at issue. 

The defendants Z. T. Brooks and Larkin Brooks, Jr., wt  up 
in their answer, as a matter of special defense, that David Brooks, 
the ancestor of the plaintiffs, had in his life-time contractccl i n  
writing to sell to each of them a part of the land in dispute. 

The plaintiffs read the auiwer of these defendant3 in reference 
to  such fipecial defence, as an estoppel upon them. They then 
~:lovetl the court for leave to anlend their answer by striking out 
so  much thereof as referred to such contract of purchase and as 
embraced such special clefense. The court refused to allow the 
motion to amend a i d  the defeitdants cxceptecl. No testinlonp 
was introduced by the defendants in support of iaid special 
defense, 

The last named defendants the11 moved the court to allow 
them to enter a disclainter of all title and clainl to the land in 
controversy derived from David Broolis. This motion was also 
denied by the court. They then prayed the conrt to charge the 
jury that thcy disclaimed and abandoned all claim under David 
Brooks. The conrt declined to grant the prayer, and they again 
excepted. They then requested the court to instruct the jury 
that the plaintiffs had introduced no evidence as to the location 
of the land mentioned in the con~plaint. The court cledined to 
graut the prayer, because it was admitted by counsel on both 
sides at  the beginning of the trial, that both plaintiff3 and de- 
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BROOKS ti. BROOKS. 

fendants claimed under Larkin Byoolrs, and that there mas no 
controversy as to the location of the laud, and that as the de- 
fendants' connsel had stated that they mould introduce no testi- 
mony in support of the third defense of the answer, the only clues- 
tions for the jury were, the nleutal conditioil of h r l i i n  Brooks 
at the time he executed the deed to David Brooks, and the 
rental value of thc land on the question of damages; and 
further, because one Ruffin R .  TVoody, the first witness intro- 
duced by plaintiffs, had testified "that he was well acquainted 
with the lancls described in the deed from Larliin Brooks to 
David Broolis, and as to the value of the same ; that they m r e  
known k the home place and the Mayo tract; that Larkin 
Broolis was in possession at  the execution of the deed; that he  
remained in possession up to his death, and his heirs have been 
in possession cver since his death." The defendants excepted. 

The counsel for the defendants insisted upon his right to close 
the argument to the jnry. The court held otherwise, and the 
defendants again excepted, and appealed from the judgment. 

Xessm. Graham & Rz~$in, for plaintirk 
Sfr .  1;. (I. Xdzonrds, for defendants. 

N ~ n m > r o s ,  J. I t  is within the discretion of the court to 
allow or disallow a proposed aniendment of the pleadings, 
either before or on the trial of an action, and the exercise of 
such discretion is not reviewable in this court. Dobson v. 
Clzctnzbers, 78 N. C., 334; Henry v. Cannon, 86 N. C., 24; 
Wiggins v. McCoy, 87 N. C., 499; Gillv. Young, 88 K. CL, 58. 

There are cases, however, where the amendment allowed may 
create a right in the adverse party to be allowed to nlalie corre- 
sponding amendnleuts or put in additional pleadings rendered 
necessary by the amendments first allowed. I n  such cases, if  
the court should disallow a proper application to amend, the 
action of the court would be reviewable here. Gill v. Young,, 
m p n .  
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Parties are bound by their pleadings, and declarations of fact 
made therein are evidence against then1 in any proper case. Thc 
court having to allow Z. T. Brooks and Larkin Brooks, 
defendants, to amend their answer by withdrawing so much 
thereof as raised the special defense, it remained as though they 
had not made the n~otion to amend, and they were bouad by i t  

for all the purposes of ~ u c h  a pleading, and the facts therein 
stated were competent as evidence against them, like declarationc. 
made by them on any occasion. As evidence, they were to bc 
taken for what they were worth, subject to any proper esplana- 
tion the parties haking them could give. S o r  could the defend- 
ants avoid thc binding effect of their answers by an attempt to 
disclaim ore terns that they claimed under David Brooks. They 
were bound by thrir answer as it appeared in the record accord- 
ing to its legal effect, and, besides, it was legal evidencc against 
them. I t  was their folly to plead inconsistent defenses. The 
court, therefore, properly refused to iostruct the jury that the  
defendants had disclainled and abadoned all claimr uiider David 
Brooks. Adnals v. Utley, 87 PIT. C., 356; Guy v. Xmuel ,  89 
S, C., 83. 

It very plainly appears that the principal question i n  contear 
on the trial was as to the mental capacity of Lnrkin Brooks, the 
elder. It was admitted by the counsel on both sides, in the 
presence of the court, that both the plaintiffs and clefenclanth 
claimed the land described in the cornplaint, and there waj no 
controversy as to its location. Such atlnlissions are binding upon 
the parties and their counsel, and vhen distinctly made, the court 
may justly enforce them in the progress of the trial. Besides, :: 
witness testified that he knew and was well acquainted with t lx  
land mentioncl; that part of it was called the "honle plsce" and 
the other part the "Mayo tract." Two of the defendants allege 
in their ausver that they purchased the lnud so desig- 
natecl from the ancestor of the p1aintiKs. The court properly 
and justly refused to instruct the jury that there was ] l o  evidence 
as to the location of the land. There ~vas evidencc ~tointing out 

10 
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the location, and besides, it appears f r o [ ~ ~  the conduct of the trial, 
the admissions and declarations of counsel, that there was no real 
contest about its location. If the defendants intended to nialie 
~1 contest as to that, they ought in common fairness to have said 
m ;  at all events, they should not have so demeaned themselves 
:IS to mislead the plaintiffs. The utmost fairness ought to be 
observed in all judiciaI proceedings, and especially in the con- 
duct of trials. 

Apart from this case, it is a sad mistake to suppose that the 
lmctice of the law is a game of hazard, to be won by shift, 
bubterfuge, deception and clissembling. On the contrary, the law 
requires of those who practice in its courts the strictest and 1110st 
delicate observance of candor, truth, integrity, justice and fiair 
dealing in the conduct of all legal proceedings, in and out of 
aourt. There could scarcely be a greater reproach to a wll-bred 
lawyer, than to say of hirn truly that he had gained his cnsc by 
trick and circurnrention ! 

The plaintiffs alleged in their complaint that they had titlc to 
Jle laud in question, and the defendants having broadly denied 
this leading and material allegation, the burden of proving i t  
yeatea on the plaintifs. Both parties having introduced evidence, 
the rule of practice, settled by many decisions, gave the pIaintiffs 
the right to close the argulnellt to the jury. Cf~~~rclzill v. Lee, 7 7 .  
S. C., 341; Clark's Code, 210. 

How the r;rgumcnt of causes shall be conducted aud the order 
%,i' argument is a matter of practice, and is now regulated by a 
rule of practice in the superior courts, and rests in the discretion 
of the court. I ts  exercise of discretion is not reviewable in this 
wurt. See rule 6, 89 3. C,,  609. 

There is no error in the ruling of the court below, and its 
,j~~dgiiiel;t must be affinnecl. 

S o  error. 
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H. ATKINSON aqd wife v. D. McINTYRE and others. 

Pleading-ilruwer-Tenants in Common-Boundaries of land. 

A n  answer to a petition for division of laud, wliicli alleges that the boundaries 
of the land described in a deed set out in the complainl a re  not suficient to 
locate any land, and that therefore no title passed by the deed to the peti- 
tioners as tenants in common, is frivolous and will be disregarded. 

SPECIAL PROCEEDISG for partition of land con] nlenced before 
the clerk and heard at  Spring Term, 1883, of ROBESOX Supe- 
rior Court, before HncRae, J. 

The petition alleged that in 1851 one John 0. Daniels con- 
veyed the land in question to Denlaris Thompson, Oliver Thomp- 
son, Absla Thompson, James Thompson and Charity Thomp- 
son; that Oliver died without issue; that Absla intermarried 
with the other plaintiff, Hybert  Atkinson, and Demaris inter- 
n~arried with Dugald C. AlcIntyre, who died, leaving the 
defendant in this case his heir-at-law; that James Thompson 
sold his interest in the land to said Dugald C. McIntyre;  and 
Charity, who married TV. J. Smith, sold her interest also to the 
said Dngalcl C. McIntyre, her husband joining in the deed. 
The  land so conveyed, of which a partition was sought, was 
bounded as follows, to-wit: 

Beginning a t  a stake in Charles Thorupson's line, upper one 
hnndred acre tract, and runs with that line No. 80 east 27 
chains to a s n ~ a l l  pine: then along his other line, No. 12 west, 
25 chains, to a stake by three pines, then So. 61 east 1 chain to 
a stake, two pines and a sweet gum, then So. 40 west 24 chains 
to a stake in said Thon~pson's line of a one hundred acre tract, 
rthen KO. 3 0  west 17 chains to thc other corner, then So. 65 
west 44 chains and 75 links to his other corner, and then No. 30 
west 27 chains to the beginning. 

The tlefendant~, in their answer, admit that John 0. Daniels 
conveyed the Iantl as described i n  the petition to Demaris 
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Tlion~pson, Oliver Thonlpson, James Thompson, Absla Thomp- 
son and Charity Thompson ; that Oliver died without issue, and 
that James Thompson and William J. Smith and wife, Charity, 
sold and conveyed their interest in thc lantl to Dugald C. Mc- 
Intyre, and that he is dead, leaving the defendants his heirs- 
at-law; ancl that the parties intermarried as alleged. 

B u t  they say " that  i t  is impossible to ascertain or find the 
corners or boundaries mentioned in said deed, or to locate any 
land by the description therein, as the defendants are infornled 
and believe, ancl that therrfore the said deed did not operate to 
col~vey any title to any lands to the grantees therein named a s  
tenants in common or otherwise," and for the sanie reason they 
are not tenants in common with the plaintiffs. 

The  clerk of the superior court granted the prayer of the 
petition, m d  ordered that a writ of partition issue, from which 
judgment the defendants appealed to the superior court in term, 

At the spring term, 1883, of said court, the case coming on 
to be heard before H i s  Honor, it mas adjudged that the appeal 
be dismissed, that the judgment of the clerk be affirmed, with 
costs :tgainst the defendants, and that the case be remanded to 
the clerk of the superior court to be proceeded with in  accord- 
ance with law. From this judgment the defendants appedcd to 
this court. 

Xessrs. Ro~kcncl & :.lfi,Lean, for plaintiffs. 
J4es.w-S. Frank ,'1.1~3~eill and T. A. JfeXeill, for defendants. 

ASHE, J. The  auswer of the defenclauts does not set up any 
substantial defense to the petition. I t  is evasive and disingenu- 
ous. While they admit that land, such as that described in the  
petition, was conveyed to the .grantees mentioned therein, and 
that their father purchased two-fifths of said land, yet they insist 
that no  title passed by any of these conveyances in consequence 
of an uncertainty in the location of the land. Prom the char- 
acter of the auswer, we are strollgly impressed with the suspicion 
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Goss v. \VALLER. 

t h a t  the defendants, or some of them, are in possession of the 
very land under a title derived from their father, Dugald C. 
McIntyre, and his wife Demaris, and in order to keep out the 
plaintiffs from the rightful enjoyment of their interest in com- 
mon with them, they have been driven to the flimsy, elusive and 
frivolous defense set up in their answer. 

There is no error. The judgment of the superior court must 
4e  affirmed. Let this be certified to the superior court of Robe- 
son county, that the case may be: remanded to the clerk of that 
court, that the frivolous answer of the defendants may be disre- 
garded, and the c s e  proceeded with according to law. The 
plaintiff3 are entitled to their costs in  this conrt. 

No error. Affirmed. 

I RORLAND G09S and others v. J.13IE9 IVALLER, Ex'r. 

I Pleading-Demurrer. 

A demurrer " t h a t  the complaint states no cause of action whatever" against 
the defendant, will be disregarded. It must distinctly specify the grounds ~ of ohjection to the complaint. THE CODE, $240. 

I 4 Love v .  Commissione,,~, 64 PI'. C., 706 ; Bank v. Bogle, 85 S. C., 203, cited and 
approved). 

SPECIAL PBOCEEDIKG against the defendant executor of 
Nancy Waller, for an account and the payment of legacies be- 
queathed to the plaintiffs, comnlenced before the clerk nud h e a d  
on appeal at  Fall  Term, 1883, of GRANVILLE Superior Court, 
before MacRae, J. 

The defendant demurred to the petition as follows: "That 
the  petition or complaint states no cause of action whatever 
against him. Wherefore he denlands jutlg[nent that he go with- 
ant  day and recover of the petitionew hi.; cnst.i of sctio~i." 

On the first day of l tarch, 1873, the clerk gave judgment 
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overruling the demurrgr, from which j ~ ~ d g n t e n t  the defendant. 
appealetl to the judge of the fith judicial district, and a t  fall 
term, 1883, the case mas h e a d  before His Honor, who sus- 
tained the ruling of the clerk, and adjudged that plaintiffs 
recover of defendant and his sureties the costs of appeal, and 
directed the ruling and his opinion to be certified, &c. F rom 
this judgment the tlefendant appealed to this court. 

,Wr. T. B. T~enable, for plaintiffs. 
,Wess~s. J. B. Enfchelor and L. C. Edwnids, for defendant. 

ASEIB, J. There is no error in the ruling of H i s  Honor, 
The  stut~lte provides that the demurrer shall distinctly specify 
the gronnds of objection to the complaint, 2nd unless it does so, 
i t  may be disrcgnrded. THE CODE, $240-same as C. C. P., 
596. This section has received judicial construction. 

I n  Lore v. Conznzissionc~~s, 64 N. C., 706, where the court 
held ' l  that a deniurrer uarler the C. C. P, differs from the former 
demurrer at law in this:  Every demurrer, whether for sub- 
stance or form, must distinctly specify the ground of objection 
to the complaint, or be disregardcd. I t  tliffers from the former 
demurrer in equity, in that the judgment overruling i t  is final 
and clecides the case, unless the pleadings are amended." Chief- 
Justice PEARSOK, who delivered the opinion, said, " i t  is so easy 
to specify the ground of objection that the court is not disposed 
to relax the rule. There is no use in having a scribe udess you 
cut up to it." This decision mas cited with approval i n  the more 
recent case of Bank v. Bogle, 8 5  N. C., 203. 

T h e  judgment of the judge of the superior court rntrst be 
affirmed, and this opinion certified to the superior court of Gran- 
ville county, that the same may be certified to the clerk of the 
superior court with directions to proceed according to law. The 
appellant must pay the costs of the appeal. 

No error. Affirmed. 
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ALFORD 21. JICCORYAC. 

MARY A. ALFORD v. E. L. McCORhIAC. 

1. Wilere  n pleading is verified, every subseqr~ent  pleading e x c e l ~ t  a demurrer  
must  be  verified also; Hence,  if t h e  plaintiff verify his  cornplaint and t h e  
defendant  f'lil to verify h i s  answer, t he  plaintiff is entitled to judgment .  

2. An  nffiatit is not  required by  ou r  s ta tute  t o  subscribe the  affidavit. It i.; 
sufficient if t h e  oath  be  adminis tered by one antliorized tu  nilminister 
oaths  

(HcirEey v. Hous ton ,  6 3  S. C., 137 ; Alspuugh  r. IVinsfead, 79 S. C., 5 2 0  
TVynne v. Prci i~ie ,  86 X. C., 7 3 ;  B o y e m  v. Jfool.e, Ib . ,  85, cited :ind approved) .  

CIVIL ACTIOS tried a t  January Trrm, 1884, of' ROBESOX 
Superior Court, beforc JclcRue, J. 

The  defendant excepted to the ruling of the court i ~ e l o m  a w l  
appealed from the judgment rcndered. 

MEBRIMON, J. Thh action is fo~lncled upon a ponlissory 
note properly pleaded. The plaintiff made the usual affidavit of' 
verification of the complaint, except that she failed to snbscril)t. 
her na111e to it. She did, however, subscribe the complaiut. 

T h e  defendant filed his answer withont verificatioo. Thew- 
~rpon, at  the appearance term the plaintiff n~ovetl for jndg- 
ment as in case no answer had been filed. Tile court 
a l l w e d  this motion, and gave judgnient in fiivor of tl1c2 
plaintiff for the amount of her debt and costs. T h e  tlefenda~lt 
excepted, upon the ground that as the plaintiff fa i l~ t l  to sub- 
scribe her name to the affidavit of the verification, the corn- 
plaint was not verified as required by law, and Ilc cclu!tl not, 
therefore, be required to verify his answer. 

It is required by THE CODE, $257, t h a t  Lievery pleatling i l l  :I. 

court of record must I)e subscribed hy the  party or liis attorncby ; 
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and \vheii ally pleading is verified, every bnl)-quent pleadilig, 
cscept a tle~nurrer, mast be verified also." 

This court has repeatedly held in construing this section tl iat  
if a pleading be verified, ant1 the subsequent one sllall not l)c, 
the Iattcr way be set nside and diregarded; a ~ t l  in case the 
plaintiff verifies his complaint, and the clefe~xlant fails to verify 
his answer, the plaintiff may take judgment as if no answer llad 
been filed. THE CODE, $385;  Hnrkey v. Houston, 65 N. C., 
137; Alspnugh v. IVinstend, $9 S. C., 526 ; W n n e  v. Prairie, 
8G N. C., 73 j Rogers v .  Noore, Ib . ,  85. 

So that the judgment was regular and proper, unless, as tllc 
tlcfendant contentl,~, tlte conlplaint was not duly verified, hecnusc 
tlie plaintif  fiiletl to s ~ ~ l s c r i b e  the affidavit of verification. 

The verification of pleadings must be by affidavit. THE 
CODE, $258 .  B ~ l t  the stat~ite does not in terms or specificdly 
require that it shall I)c szilrscribed by thc affiant, ancl it need not 
be, unless a11 nffidavit iz ilxomplete and inoperative without it. 

A11 affidavit is defined to be "an oath or affirmation reduced 
t o  writing, sworn or nffirnicd to before s o n ~ e  officer who has 
authority to administer it." Another au t l~or  defines i t  to be  
"an oath in writing, sworn before some judge or officer of a 
court, or other person legally authorized to aclminister i t ;  a 
sworn state~nent in writing; a statenlent in writing of one or 
Illore matters of fact, signed by the party making it, aacl sworn 
to before ail authorized officer." Burrill Law Dict. and Bouvier 
Lam Dict.-Afidavit. 

The esseutial requisites are, apart frorn the title in son~e cases, 
that therc shall bc an oath aclministererl by an officer authorized 
by law to administer it, ant1 that what the affiant states under 
such oath shall be reduced to writing before such officer. The 
iigning or subscribing of the name of the affiant to the writing 
is not generally essential to its validity; it is not, ui~less some 
statutory regulation requires it, as is sometimes the case. I t  must 
he certified by the officer before whom the oath was taken before 
i t  can I)e uscd for legal purposes; inde'cd, it is not complete or 
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operative until this is done. T h e  certificate, nsually called the 
ju ra t ,  is essential, not as part of the affidavit, but as official evi- 
dence that the oath was taken before a proper officer. The  
object of such an instrument is to obtain the sworn statement of 
facts in writing of the affiant in such official and authoritative - 
shape, as that it may be usecl for any lawful purpose, either in 
o r  out of courts of justice. The  signatnre of the affiant can in  
no sense add to or give force to what is sworn, and what is 
sworn is made to appear ar~thoritatively by the certificate of the 
oficer. 

This  seems to us to be a reasonable view of the principal 
requisites of an affidavit, and although there is some contrariety 
of judicial decision upon the subject, the weight of authority 
sustains it. Jackson v. Vogel, 3 Johns, 540; Hoff v. Spicer, 3 
Cains, 190;  Melins v. Shnffer, 3 Denio, 60;  Bwkif v. Gerrard, 
1 Harr .  (N. J.), 124 ; Shelton v. Bewy, 19  Texas, 151 ; Watts 
v. TVonzack, 44  A h ,  605; AToble v. United Stntes, Dev. (Ct. 
Cl.), 83. 

While the law is as we have expounded it, the general prac- 
tice in this state has been to require the affiants to subscribe 
their names to the affidavits made by them. This is a whole- 
some practice, and we commend it. I t  ought to be observed by 
all  officers who take affidavits for any purpose, not because it is 
essential, but hecause it serves to supply strong additional evi- 
dence that the affiant swore what is set down in the writing, in 
case it should a t  any time be brought in question. The  certifi- 
cate of the officer'taking i t  is official, but not concl~lsive evi- 
dence of what appears to have been sworn. 

As  we have said, it is sometimes required by statute that 
affidavits shall be subscribed by the parties making them. Of 
course, in s ~ c h  cases, they would be incotnplete and inoperative 
without the signature of the affiant subscribed by him. 

There is no error and the judgment mast be affirmed. 
N o  error. Affirmed. 
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9. G. PENXIMAN r. JOHX H. DANIEL. 

Attachment, njidavit in ,  cmd order of publication. 

1. An  affidavit for an :tttachment, fitating that  the  defendant is a noa-resident 
and has property i11 this state, or  has removed, or is about to remove some 
of his property from this state with intent to defraud creditors, is suffi- 
cient. T h e  statute puts the modes in  the alternative, and the plaintiff 
succeeds if  lie establishes either. 

2. Brit wliere tlie plaintiff makes oath that h e  believes or  apprehends t h e  
property will be removed, 11e must also state the grounds of his appre- 
hension. 

3. \Vilere the application to vacate is to tlie clerk before tlie i;itting of the 
conrt to which the su~nmons is made returnable: a further order of publi- 
cation to cure a defective service may be obtained upon affidavit to the 
court, without discllarging the attachment. 

(Pdinei. v. Bo.de,., 71  S. C., 291 ; Bi,ou:n v. Huwkins, 65 X. C., G4.5 ; Hughes r. 
Persoit; 63 X. C., 548;  Gasl~ine v. Buer, 64 S. C., 108;  Clcirlnib v. Clark, Ib., 
150; B ~ u n c h  v, Fmnk,  81 N. C., 180; Price v. Cox, 8 3  B. C., 261, cited and 
approved). 

M o r ~ o s  by defendant to vacate an attacliment heard at  Fall  
Term, 1883, of CATATVBA Superior Court, before Gwres, J. 

The court allowed the motion to vacate, but refused to dismiss 
the action. Plaintiff appealed. 

Xessm. ,W. L. HcCorlele and W. G. BurEhencl, for plaintiff', 
Xessrs. J. l? Morpkeui, L. L. I.t7itlzempoon and G. N. Folk, 

for defendant. 

SXITH, C. J. On the 14th day of March, 1883, the plaintiff 
sued out of the clerk's office a summons and marrant of attach- 
ment against the defendant's estate, returnable to fall term, held 
on the last Monday in August, of the superior court of Catawba. 

The affidavit upon which the attashment issued states as 
follows : 

1. That during the year 1879 the defendant " becaine indebted 
to hinl in the sum of $0,200, with interest on the same till paid, 
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two jears after date," aud that by various payments the amount 
diw on the note has been reduceti to thc sum of $6,993.50. 

2. That the plaintiff' is abont to comnlence an action in this 
court against the defendant John H. Daniel, and has issued a 
summons therein. 

3. That the defendaut " has left the state, and is now, as he is 
infor~licd, a resident of the state of Maryland, and has property 
in this state," or has removed or is aboat to remove some of his 
property from the state ~ ~ i t h  intent to defraud his creditors. 

On thc same day tlre sheriff executed the warrant by levying 
upon certain real and personal estate of the debtor, specifically 
mentioned in his endorsed return thereon. 

On the 23d day of the same n~onth the plaintiff obtained an 
order of publication of notice to the defendant of the sen1 
deniandcd in the action, and of the issue arid levying of the 
nttachnicnt, and requiring him to appear at  the next ensuing 
term of the court and answer the plaintiff's complaint, or judg- 
ment will be taken in case of his default, and the property 
taken condemned to satisfy the plaintiff's debt and costs of' suit. 

Publication mas niade for six successive weeks in the news- 
paper designated in the order in conformity with its terms. 

On Jnne 22d, 1883, after notice, wherein the grounds of the 
intended motion are sct out in detail, counsel for the defendant 
appeared before the court, producing a letter of authority from 
the defendant dnly executed, and a copy whereof is made part 
of the transcript, and moved for the discharge of the attach- 
ment and vacating the order for its issue, 

In  response to the motion and (( upon the face of the plead- 
ings" the court declared "that there arc irregularities in the 
proceedings," and "ordered that the attachment be vacated and 
set aside." From this ruling of the clerk the plaintiff appealed; 
and at  the f'dl term of the court to which the processes nere  
returnable, the sheriff having endorsed on the summons his 
return, "Due search made-the defendant not to be found in  
my  count^," the apped came 011 to be heard before the presiding 
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j d g e ,  with :I superadded motion "to dismiss the action," aad hc 
rendered the following judgnlent : 

This case conling on to be heard, it is considered by the conrt 
that the attachnlent heretofore issaccl and levied on a certain 
brick store-house in the town of Hickory, and other ~ m p e r t y ,  
be and the same is hereby vacated and dismissed ; and further, 
that the said property be and the s:me is discharged and free 
from all liens created by said alleged attachment. 

And it is further considered that t l~ere has not been as yet any 
service of process upon thc defendant Jolln H, Daniel, arid con- 
sequently he is not a party to the action, save by special appear- 
ance entered by his attorney for the purpose of the motions 
aforesaid, and those only. The motion to dismiss the action is 
refused. 

From this ruling the plaintiff' brings the case up to this court 
and assigns error in the judgment discharging the attachment. 

The case on appeal is but  a repetition of the facts contained 
in the record, and a statement of' the geueral groui~d of the 
ruling to be that the avernlents of nun-residence and of removal, 
or the defendant's being about to renlovc his property with 
fraiicinlent intent, are in t l ~ c  alternative and not distinct and posi- 
tive as required by the statute; and further, for that no facts 
are set out to warrant the latter charge that the defendant is 
about to fraudulently withdraw his property and place it beyond 
the jurisdiction of the state. 

The correctness of this ruling is nlonc beforc us, and thii 
depends upon the sufficiency of the averments in the affidavit, 
as a compliance with the statutory requirements. 

The statute authorizes the issue of the attacl~~nent at or after 
the issne of the summons, "when it shall appear I)y affidavit or 
otherwise that a cause of action exists against such defendant, 
specifying the amount of the claim and the grounds thereof, 
and that the defeidant is either a foreign corporation or not a 
reddent of this state, or has depnrted tl~erefronl with intent to 
defrand his creditors or to avoid the servicc of n summons, or 
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keeps himself concealed therein mith like intent, or that such 
corporation or person has removed, or is about to remove, auy 
of his or its property from this state with intent to defraud 
creditors, or has assigned, disposed of or secreted, or is about to 
assign, dispose of or secrete any of his or its property with the 
like intent, whether such defendailt be a resident of this state or 
not. C. C. P., $201. 

The  obvious meaning of the statute is to make these several 
disjoined nnd specified acts each a distinct ground for the award- 
ing the attachment, whichever may be shown by affidavit to 
exist. The court, taking this view, seems to have considered 
the affidavit as assigning three of these specifications, to-wit : that 
the defeudant is a non-resident ; that he has removed some of  
his property out of the state with a fraudulent purpose; that he 
is about to remove such propcrty wit11 a similar purpose, and 
that the latter was an imperfect allegation in not stating the facts 
from which the intent to remove the property is inferred, so that 
the court may judge of their sufficiency to warrant the inference. 

But  we do not place this strict and rigorous meaning upon 
the language used in the affidavit. The concluding clause con- 
tains a single avelment with n twofold aspect, and is intended 
to meet the case of an actual removal accomplished, as well as 
the initiatory step in that direction at  a diff'erent stage. 

This mas the form of allegation passed upon, when a similar 
objection was taken, in Palmer v. Bosher, 71 N. C., 291, wherein 
RODMAK, J., uses these words: ' (But  we think it (the affidavit) 
was not defective, because it stated that the defcnclants were 
removing, or were about to remove their property in the alter- 
native. A plaintiff may not know mith suchJ certainty as to 
enable him to smear to it, whether a defendant is only about to 
remove his property or has actnally begun renloving it," to 
which we may add, or has conlpleted the reiiioval. 

And so in Brozun v. Hciwkins, 65 N. C., 645, PEAESOS, C. 
J., conmenting on the :~verment "that the defendant is about to 
assign, dispose of or secrete certain property," describing it, says: 
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'(The criticism on the affidavit that it is vague and uncertain, 
in that i t  avers that the defendant was abont to assign, dispose of 
or secrete the property, whereas it ought to have specified dis- 
tinctly one of these three modes by which the alleged fraudulent 
intent was to be accomplished, is not tenable. The statute puts 
the three modes in the alternative, and, in this respect, the affi- 
davit is sufficiently definite by following the words of the 
statute; for it may be out of the p o w r  of the party to designate 

\ 

the precise mode." 
I t  was said in Hughev v. Person, 63 K. C., 548, "that when 

the plaintiff, in his affidavit for the attachn~ent or arrest, relies 
upor] his apprehension of what the defendant is about to do, as 
if he declares that he has reason to believe a d  does believe that 
the defendant is about to dispose of his property, &c., he ~ I L I S ~  

state why he thinks so, in order that the court may judge of the 
reasonableness of his fears." 

The sanie distinction is taken in Gnshinc r. Bneu., 64 S. C., 
108, and in Clark v. Clnu.k, Ib., 150, in the latter of which it is 
suggested that the words "about to dispose of his property" 
would not be sufficient unless acconlpanied i ~ i t h  a statenlent of 
the grounds for the assertion. 

I a  our view, the words used in the present case, in connection 
with what precedes, constitutes an averment which takes in the 
initial and successive steps towads and the actual placing of the 
goods beyond the limits of the state. The defendant may be 
said to be about to remove until he has reniovetl them, and con- 
sequently, if he was i11 the very act of removing or transporting, 
and had not reached the state line, it would be cn~bracetl in the 
terms of the affidavit. Thc plaintiff nlali~s oath, not to his 
belipf or apprehension that the goods will be removed, but to the 
fact that they are abont to be removed, or havc bccn already 
removed from the state, as an act executed or in process of exc- 
cntion with the injurious intent. 

The case presented, then, is that of two distinct and independ- 
ent grounds assigned for sning out the attachxent, either of 
which aloi~e is sufficient-put in an alternative form-and tllc 
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question is, does this mode of averment meet the demands of 
the statute? It is certainly a form not l o  be commended, but it 
is in substance the same as if both were asserted to be true, for 
in either case the failure of one authorizes the plaintiff to 
fall back on the other, and he succeeds if one be established. 
SO, too, an indictment for perjury would lie, though in this case 
proof mould be necessary of the falsehood of both allc,rrations, 
as is said in the opinion in Pabner v. Bosher, s z p a ,  that is, that 
no renloval had been made, or was abont to be made by the 
defendant. 

I t  will be noticed $hat thc proceeding before the clerk, upon 
the application to discharge the attactlmcnt, was beforc the sit- 
ting of the court to which the summons mas to be returned, and 
when a further orclcr of pub!ication upon a correctcd aedavi t  
might have been obtained, and this ~ ~ i ' t h o u t  discharging the 
attachment. Branch V. Frank, 81 S. C., 180; Price v. Cox, 83 
S. C., 261. The motion to dismiss, if proper at all, was refused, 
aud there is no appeal therefrom on the part of the defendant. 

The ruling of the court mnst be reversed, and this will be 
certified. 

Error. Reversed. 

E. PASOUR, Guardian, v. C. J. LINEBEIZGER. 

1. Where an appeal is taken from a refusal to discharge an attachment, the 
court below cannot in the meantime allow a motion "to dismiss" the same 
to be entered, for the appeal takes the case out of its jurisdiction. The  
tnotioa to dismiss is in  effect n motion to discharge; and upon the dis- 
missal by this court of the motion to discbarge, tlie judgment appealed 
from remained undisturbed and conclnsive, and the matter embraced 
therein is res adjudicata. 

2. I n  attachment and other ancillary proceedings it is competent for the court 
to find the facts from the affidavits and other proper evidence; and a 
party consenting to this mode of trial cannot nfterwiirds demand a jnry 
trial. Const., Art .  iv, $13. 
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(Roulhac v. B,.otun, 87 N. C., 1 ; Hulcombe v. Cont'rs, 89 X. C., 346; iMcRne v. 
Com'~.s, 74 N. C., 415 ; Bledsoe v. Nizon,  69 N .  C., 81 ; B a n k  v. Tuiitty, 2 
Dev., 386; Burke  v. Turner,-85 N. C., 500; Sunderson v. Daily,  83 N .  C., 
67 ; i2lab1-y v. Henry,  Ib. ,  298 ; Wilson v. Lineberger, 82 N .  C., 412 ; Isler 
v. Z u r p h y ,  71 S. C., 436 ; Baker  v. Cordon, 85 N. C,, 116 ; Leggelt v. Leg- 
yett, 88 K. C,, 108; Wessell v .  Rcithjohn, 89 PT. C., 377; Amf ie ld  v .  Brown, 
70 N .  C., 27; Keener v. Fingel., Ib., 35; Jfoye v. Coydell, 66 N.  C., 403; 
Heilig v. Stokes, 63 N. C., 612 ; Foushee v. Puttershall, 67 N ,  C., 453, cited 
and approved). 

MOTIOX by defendant to vacate an order of attachn~ent heard 
at Fa l l  Term, 1883, of Gas~os Superior Court, beforc Gilmer, J. 

Judgment for plaintiff; appeal by defendant. 

JIess~s. R. TY. Sandij%r and Reaclc, Busbee B Bztsbec, for  
plaintiff. 

-7hssrs. G. F. Bnsdn and Jones &. Jonnston, for tlefendant. 

~ ~ E R ~ \ I I I O X ,  J. This action was brought on the 26th day of  
Jnly ,  1882. On the same clap the plaintiff applied for and 
obtained a warrant of attachment, wl!ich mas levied upon the  
lands of the defendant. On the 31st day of August, 1882, the 
defendant moved, for causes assigned, to discharge this attach- 
ment. Upon the hearing of this motion the court declii~ed to 
grant it, and thereupon the defendant appealed to this court. 
Pending the appeal the defendant, by leave of the court, entered 
a motion to "dismiss" the attachment, and assigned causes in 
that respect. 

The  appeal to this court was dismissed a t  February term, 
1883, because the undertaking upon appeal was not properly 
perfected. 

A t  fall term, 1883, of the superior court, the motion to "dis- 
miss" the attachment was heard and denied, and thereupon the 
defendant appea!ed to this court. Upon the hearing of the motiou 
to "dismiss" the attachment, the court, in passing upon the 
facts, found that the facts and causes assigned had been heard and 
acted upon by tlic court upon the hearing of the niotion to dis- 
charge the attachment. 
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I t  is very clear that the appellant's exceptions cannot be sus- 
tained : 

1. The motion to "dismiss" the attachment was in effect 
a nlotion to discharie it, for the causes assigned, and the defencl- 
ant could not avoid the effect of the first niotion by simply 
changing the name of the motion. The law determines the 
quality and effect of the motion, by whatever nanie it may be 
called. The causes assigned were such as, if sustained, tended 
to support a motion to discharge the attachment. 

2. When the appeal from the order of the court denying the 
rnotion to discharge the attachment was dismissed by this court, 
thc judgment in the superior court remained undisturbed and in 
full force and effect, and was conclusive up011 the defendant, jnat 
as though no appeal had been taken; at all events, until it should, 
for sufficient cause, be set aside or modified by the court making 
it. The whole matter embraced by the j udglnen t appealed from 
was rm ndjzcdicnta. Roulhnc v. Brown, 87 K. C.,  I ; Hnlcombe 
v. Conzn~issionei.~, 89 K. C., 346. 

3. Pending the appeal to this court, it was not competent or 
proper in the court below to entertain any rnotion or make any 
order in respect to the matter embraced by the judgment ap- 
pealed from, because that court had no jurisdiction of that mat- 
ter while i t  was in this court. The appeal brought the motion 
to discharge the attachment, and everything incident to it, into 
this court, and here it remained, not to be affected by anything 
the superior court could do, until the appeal should be disposed 
of in some proper way. McRcte v. Comnzissioners, 74 K'. C., 
415; Bledsoe v. Nizon, 69 N. C., 81 ; Bank v. Twitty, 2 Dev., 336. 

4. I t  appears from the findings of fact by the court, that the 
several facts and grounds upon which the second motion to dis- 
charge the attachment was based, mere before and considered by 
the court upon the first motion to discharge it. I f  it were com- 
petent or proper to hear a second motion to discharge the attach- 
ment at  all, it certainly was not allowable to base sucli n motion 
upon grounds that had already been passed upon. V h e n  a 

11 
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matter is oncc litigated i n d  settled by the court in the Icgal 
course of proccclure, that must be conclusive of it. Any  other 
course would contravene a well scttled principle of law, and 
would be trifling with the administration of justice. Therc 
mlist be an end of controversy, and a? well i n  rcspect to ancil- 
lary proceedings, such as ~varrants of attachment, warmnts of 
arrest, and thc like, as in the dispoeitidn of the whole action. 
Bzwke v. Ttwwr, 85 K. C., 500 ; Roullzac v. R T O U ~ ,  S L I ~ C L ;  

i%ndersoi~ v. Daily, 83 N. C., 67 ; -7Ic~bvy v. Henry, Ib., 298 ; 
TTrilson v. Linebc.r:c/w, 82 N. C., 41 2. 

5. After the appellant had rnntlc his sccorltl motion to dis- 
charge the attachment and thv came l ~ a d  bcen beard by t l l ~  
court, the facats of the nlattcr l av ing  bccn found by tile court 
with the corlscnt of the d e f i ~ n c h t ,  the latter detnnntled that a. 

jury be empaneled to try tlac question of fact raised. 
If the appellant ncre  entitled to havc :in issue of fac:Lzct grov - 

iug ont of tho motion to d i d l a r g e  the nttachmcnt tried by a 

jury in  any ease, hi4 (3cma~d ~c r t a in ly  came too lnte in this case. 
I'lc had made his n~ot ioa  before the corirt, submitted the nffidn- 
\.it5 and ot11es cvidcwce, and cowcnted that the judge might find 
tllc facts according to the ordinary method of proccdnrc in that 
~rspect .  By this hc was concluded. After a party has ncceptcd 
oue method of trial, and by it has tried his ca5e and f:~iletl, 1 1 ~  

cannot insist upon another. Isler v. IVLLI~~LIJ, 71 N. C., 436; 
Enkw v. Cordon, 86 N. C., 1 l G  ; Legydt r. Leggctt, 88 N. C., 
108; Tliwell v. Nutltjohn, 89 K. C., 377 ; A.r.m$eld v. U ~ O Z C I ~ ,  
70 N. C., 27; Kemer v. Ei ' i q r ,  Ib. ,  35. 

The several provisions of THE Cons, in respect to granting 
\ \armnts of stttxchmcnt, and like applications for ancillary rernc\- 
tlics, and iuotions to dismis5 or vacate the same, allow that tile 
same be granted, discharged or vacated, upon affidavits ant1 
other proper evidcace, and that the facts be found by thc court. 
I t  is not conten~platcd that questions of fact arising in such 
matters sllall be tried by a jury. I n  such proceedings, llo\vever, 
thtx conrt rnay, for its bctter infornlntion a d  satisfxtior), frar11(~ 
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and submit proper issues to a jury, and perhaps there are cases 
in which it ought to (30 so; but in ordinary cases it is not bou~ltl 
t o  do so, if indeed, it is ih any. Bloye v. Co<yell, 66 Y. C., 
403 ; h l e r  v. Jhzc~plzy, m p r a  ; Baker v. CJ~rdon, sups,. 

I t  is a mistaken view of the constitution (Art. IV, $13,) to 
insist that by virtue of it a party to au action has a light to 
have every question of fact arising in it submitted to a jury. 
Such a view of it is not only utterly impracticzble, but the 
legislation and practice in the courts of this and otiicr states 
k~av i l~g  n like constitutional provision, practically corltravene 
alld deny such a construction. Keither the language nor the 
spirit of' thc constitution requires so absurd a thing. The  clause 
cited has reference to "issues of fact" raised by a proper pleading, 

-, 
or in sonic proceeding where a substantial right co:nes directly 
and f i ~ a l l y  in  question. This case does not require that wc point' 
o u t  \\it11 precision the cases, or class of cases, in which a party 
l ~ a s  a right to have issues of fact submitted to a jury, and it, is 
not p r o p  that we slmll here do so. Heilig v. Stokea, 63. N. C., 
612 ; E'ouslzee v. Bccttersl~ail, G7 K .  C., 46:3. 

There is 110 error, and the judgment i n ~ t  be afFirmet1. Let 
this be certified. 

K O  error. Affirmed. 

D. T.  MOORE, Trustee, v. WILLIAM I I I X K A N T ,  

J z i d p e n t  of Court ca?mot be nzodijeti at  szibsequed. te7m-Ezcep- 
Lions to the rule-Com'~ouers zuitlzout ncfio,z-Practice. 

1. .i court has no power to set aside or modify a final judgrnent at  a sulse- 
quent term, except upon petition to rehear;  or  upon the ground of n ~ i s -  
take or excusable negligence; or  to correct the ~ e c o r d  so as to makc i t  
speak the truth. 

4. The statute allowing controversies without action to be submitted to the  
jl-ldge upon a "case agreed" does not conternplate a trial by j u r y ;  a n d  
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whether this conrt can remand sncli a case and direct an issue of fact to be 
tried by n jury in the court below upon motion made in apt time (?). 

(Baais r. S?~uva., Phil., 18; Sharpe v. Rintels, Ib., 34; Bender v. Askew, 3 Dev., 
141 ; Stafe v. Alphin, 81 N. C., 566 ; TVinslozv v. Anderson, 3 Der.  & Bat., 9 ;  
Dunns v. Butchelor, Ib., 52, cited and approved). 

PETITION by defendant for modification of judgment, heard 
a t  February Term, 1884, of THE SUPREME COURT. 

Messrs. MCLCRCLB & Xtrange, for petitioner. 
N o  counsel contra. 

MERRIMON, J. This was n controversy submitted without 
action in the superior court of Johnston county, wherein judg- 
ment mas rendered for the plaintiff sustaining the validity of the 
deed in  trust in question, and upon appeal to this court, the judg- 
ment of the court below was affirmed. See 89  N. C., 455. 

A t  the present tcrnl the defendant filed his petition praying 
the court to amend and modify its judgment entered at  the last 
term, ant1 to direct that the case be remanded to thc superior 
eoart to the end that "an issue tnap be framed and submitted 
to a jury, as to tlle intent with which the deed of assignment was 
executed ." 

This  is not an application to be relieved from a judgment 
against the defendant entered by "mistake, inadvertence, surprise, 
or  excusable neglect"; nor can it be treated as an application to 
rehear the case for alleged errors of law; nor can it be tre'tted as 
a motion to correct and amend the judgment entered at  the last 
term, because, througli some mistake, error or inadvertence, i t  is 
not what the court intended i t  to be. It is simply an applica- 
tion to the court to alter the judgment entered and intended 
upon mature consideration to be entered, so as to permit and 
direct the case to be tried again in cn aspect of it not heretofore, 
as is alleged, fully presented and considered. 

T h e  application is an unusual one. Indeed, i t  is without pre- 
cedent, so fidr as we know, in this statc. W e  have not been 
favored with an argument in  support of it, and we have not, after 



FEBRUARY TERM, 1884. 165 

diligent search, been able to find any decision or other authority 
that warrants it. 

There can be no question that this court has the power to cor- 
rect any mistake in its records and judgments, so ns to make 
them conform to what the court intended they should be, but 
which, through accident, niistalre or inadvertence, they fail to 
show, because there is no entry, or a Mse  or incorrect one. The 
court has power at all times to nialre its records speak the 
truth, having due regard for the rights of parties and third per- 
sons. This power, horrever, ought to be exercised with scruti- 
nizing care and caution. 

But the court has not the power at  a subsequent term to re- 
voke, set aside, alter or amend a final judgment entered at a 
former term, except upon ~pplicatioa to rehear, or because of 
" mistake, inadvertence, surprise or excusable neglect," as allowed 
by law. The exercise of such a power is forbidden by principle 
atrd the overwheltning weight of authority, if incleed there can be 
any well cousidered case found that sustains it. 

The courts of justice afford large ancl reasonable opportunity 
to litigants to have their rights ancl controversies cognizable i n  
them, settled according to lam. But it is n wise, just and essen- 
tial principle of the lam, that there must be an end to every liti- 
gation. I t  would give rise to universal distrust, endless strife, 
confusion and corruption, if the records and judgments were a t  
all  times, and indefinitely, under the control of the courts to the 
extent that they might, for one cause or another, or in their arbi- 
trary discretion, modify or change them. With such a power in 
the courts, a litigant would never be sure that his right was set- 
tled. Indeed, that lawsuits sliall be ended in the order of judi- 
cial procedure, is essential to the stability of government and thc 
good order and well-being of society. 

I t  is a fundhmental principle of the common law, as the 
authorities ancient and modern show, that the court cannot 
change and modify its final judgments at a term subsequent to 
the term at which they were entered. During the term the 
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record, includiug the judgment, is i n j e r i ,  and rnay be amended 
or set aside, as to the court may seem proper; but, after the 
term, the power to interfere with it n o  longer exists. 

LORD COKE, in his treatise upon Littleton, saps that "during 
the terme wherein any judicial act is done, the record remaineth 
in the breast of the judges of the court and in their remcm- 
brauce, and therefore the roll is alterable during that tertne, as 
the judges shal! direct; but  when the terme is past, then the 
record is in the roll, and admitteth no alteration, averment or 
proof to the contrarie." Co. Litt. ,  260n. 

A t  a mnch Inter day, N r .  Justice BLSCKSTOSE said: "But  
when once the recortl is made up, i t  was formerly held, tliat by 
thc common lnw no amendment could lie pcrn~ittetl, unless 
within the very term irl which the judicial act so recorded was 
done; for, during the term, thc record is within thc breast of 
the court, but afterwards it admitted of no alteration. But  now 
tlie c o ~ ~ r t s  have become more liberal, and, when justice requires 
it, will allow of amenclments at  any time while the  suit is 
clependiuy, 1lot\17itlista11dit1g the rccorcl be mndc u p  and the term 
be past. F o r  they at  present consider the proceedings as injieri  
till judgmcnt is given ; and, therefore, till then, they have power 
t o  permit amendments by the common law;  but when judgment 
is once given and enrolled, no amcndment is permitted at  any 
subsequent term." 3 Blk. Com., 407. This is good lnw at  
this day and prevails in this state, a ~ ~ d  in most, if not in all the 
states of the Union, eseept that after the term at  which jndg- 
ment is given is past the court may correct it so as to ma!ie it 
conform to what i t  was intended by the court to be. 

This court has seldom had occasion to refer to the subject of 
the power of a court of record to change its judgments after the ' 

term at  which they were entered, but i t  has repeatedly, incident- 
ally, recognized the doctrine that such power does not exist. 
Bender v. Askew, 3 Dev., 149 :, Dunns v. Batchelor, 3 Dev. & 
Bat., 5 2 ;  Window v. Anderson, Ib., 9;  Davis v. Shaver, Phil., 
18; Sharp v. Rintels, Ib., 31; Sfate v. Alphilt, 81 N. C., 556. 
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I n  the last named case, Mr. Justice ASHE said: " I t  has been 
well settled that a judgment regularly entered at  one term of the 
court can11ot 1): set aside a t  a subseqrient term." 

I n  other st:lte3 frequent decisions have been made on this sub- 
ject, and they generally, if not uaifornily, deny the power of the 
courts to change their judgments at  a term subsequently to that  
at  which they were made. I f  there are exceptional cases that 
seem to hold to the contrary, it nil1 be fo~ind i n  most of them 
that they only decide t l ~ a t  the court has powcr to correct errors 
and n~al tc  the records speak the truth. Allcr~ v. ?Vilit7zey, 1 
Story Rep., 310; Bush r7. Bobbins, 3 JPckeau, -186 ; Gibson v. 
Il'i'lson, 1 8 A h ,  63 ; N<wris r. Bellingsly, IL., 438 ; Plarrisou 
v. State, 10 Mo., 686 ; Holly v. is'otzd, 1 Hunt.  & Mar. (Va.), 
25 ; Freeman on Judg., $96. 

The  case in which the application before us i(j u d e  was heard 
and decided by this court upon it, merits, a, presel~ted 1.13' thc 
facts agreed upon aud submitted to the superior court, as allowed 
by the statute. TIIE CODE, $567. This coart mig0t perhaps, 
upon application in apt  time, lmvc tlirccisd an issuc of fkct to 
be tried by a jury, but it is too late now to entertain s ~ i ~ h  appli- 
cation. The jrldguent is beyond the control of the court. W e  
say this court might perhaps have po;ver in such an action to 
direct an issue of fact to be tried by a jury, but the nature and 
form of the proceeding does not contemplate a trial loy juiy in 
the superior court. By  the statute allowing the case to be sub- 
mitted, the facts must be agreed upon and submitted to the 
judge. H e  patsed upon the whole case and gave judgment for 
the plaintiff, and this court affirmed his judgment. 

This  court has no power to grant the relief prayed for, and 
the application must be denied. It is so ordered. 

Motion denied. 
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.\. Nc.\. COUNCIL and others v. WILLIAM H. AVERETT 

Judgment i n  Cllnirn and Delivery. 

1. The  judgn~cut  in claim and delivery should be in the alternative; that is, 
for delivery of the specific property if to be had, and if not, then its 
ral ue RS aqwsed by the jury.  

2. TVllere the parties in snch case conlpronlised the n a t t e r  and agreed upon n 

judgment that plaintiff should pay defendant a certain sum and costs of 
suit, dispensing with an order for restitution, such judgment is binding 
on the sureties to the plaintiff's undertaking. 

3. A ~nmnlaryj!ldgmei-it may be entered up against the sureties. 

( Ins .  Co. v. Dnz.i.q, 74 S. C., 7 8 ;  Ifilrker v. Arendell, 16., 8 5 ;  Nunix v .  Howurd, 
82 N. C., 125, cited and a p p ~ o ~ e d ) .  

CIVIL Ac~row tried at  Spring Tcrm, 1853, of RLADEX Supe- 
rior Conrt before illncRne, J. 

This was an action of c I a h  and delivery brought by the 
plaintiff to recorer certain personal property (cotton, corn, k c . )  
alleged to be wrongfully detained by the defendant. The  case is 
stated in the opinion. There was judgment against the plaintiff 
and sureties on his undertaking for the sum of six hundred dol- 
lars and costs. The snreties complain of this, and say that 
judgment could not be rendered against them unless in the event 
of' a failure on the part of their principal to conlply with the 
conditions of said undertaking, and then only by action against 
then] upon the same. 

Xessl..s. W. A. Gutlwie a ~ d  J. W. Hinsdale, for sureties. 
KO counsel for defendant. 

SMITH, C. J. Upon the institution of this action, on Decem- 
ber 4, 1882, under the provisions of THE CODE relating to claim 
antl delivery (C. C. P., ch. 2), certain personal goods described 
in the plaintiff'l; affidavit were seized by the sheriff and deliv- 
ered to the plaintiff, he at  tl!c tinw, with Joh11 T. Co~incil antl 
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Mary Council, sureties, executing an undertaking "in the sum 
of $1,200 that the plaintiff shall prosecute the action, return the 
property to the defendant, if snch return be adjudged, and pay 
to  hinl such sum as may for any cause be recovered against the 
plaintiff in this action." At spring term, 1883, the follon7ing 
j ndgment was entered : 

This action having been called for trial, and a con~pron~ise  
having been made between plaintiff and defendant, upon the 
terms that plaintiff pay to defendant the sum of six hundred 
dollars in sixty days after the adjournment of the court, and 
further, that  plaintiff pay all the costs of this action, it is now, 
on motion of defendant's counsel, adjudged that the defendant 
do recover from plaintiff and the sureties, Mary Council and 
J o h n  T. Council, the sum of six hundred dollars antl a11 costs 
of the action, and the Parhe to be paid within sixty days after 
the acljournn~ent of the court, or execution to issue for the snme." 

From this judgment the appeal is taken, the sureties cornplain- 
ing thereof, and assigning as error in the rendition: 

That  the jndgment should have been entered against the 
principal alone for the restoration of the property to the defend- 
ant ,  no evidence being off'erecl of its loss or  destruction, and 
upon his default in returning the goods the sureties can only be 
reached and made liable by an action on the undertaking, accord- 
ing to its terms. 

T h e  course of procedure suggested to charge the sureties is 
t ha t  pursued in the state of New York,  and the appellants h m e  
been misled by not adverting to the cases of Boylston Ins. (lo. 
v. Davis, 74  X. C., 78, aacl Barker. v. Arendell, IB., 85, where 
i t  is decided that a summary judgment may be taken against the 
sureties to such an undertaking, and the objection is not pressed 
in the argument for appellants. 

The  proper mode of entering up judgment is pointed out by 
DILLARD, J., in Maniz  v. IIowa~cl, 82  N. C. ,  125, whose words 
me repeat, as meeting our approval, and being in accord with 
the  statutc antl the terms of the o1)ligation assumed: "A judg- 
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~ u e n t  for restitution merely would not and might not be effectual, 
for if the sheriff should bc unable on execution to find the  
goods, or if the plaintiff has disabled himself to surrender thc  
property, then the order of ~.estitution beconies fruitless. The 
only judgnient to meet such a poGble state of things, it seems 
to us, w o i ~ l d  be a juclgmcnt to have the  specific articles retzwned, 
$ to be had, and, $ not, the assessed value tkereoj." 

Sow,  the parties dispeuse, by agreement, with the judgnient 
of restitution, and consent to a judgment for the value of the  
goods in moarey, the other branch of the alternative stipulation. 
The contract of the sureties, conf'orn~iug to the directions of the 
statate, is, that the plaintiff shall prwecute his action, "return 
the property to the defenda~it, ?jC such return bc arljtcdyer?, ant? 
pay 20 him such sum as  rnny for any cause Be recorered against 
the plaintiff in this action." 

The stipulation is twofold, and is explicit to pay whatever 
sam for m y  c m ~ s c  mcy be a+'udgecl, and the plaintif nssents to 
the recovery of what is accepted as the value of'the goods. The 
plaintiff prosecutes his ow17 action, and the sureties assumc 
responsibility for whatever niay be legitiii~atcly and bona Jiile 
adjudged against their priucipal, who alone is the manager of 
his action, and by wl~ose contluct of it they inuit abide. H i s  
right to cornpromise i n  preference to hazarding the results of a n  
itlquiry into the value of the goods before a jury cannot be qnes- 
tioned, nor is a judgmcnt thus rendered any less binding 011 the 
sureties. T h k  the sureties agree to pay, anil the suinruary judg- 
ment against them 'also was entirely correct aud proper. 

No  error. Affirmtd. 
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G. 11. LEE v. R. B. KNAPP and others. 

Judgment by  ddciult rind i?zquir.y-Ecide~tce-Goods sold and 

dcliveml. 

Upon  :III inquiry  of damages, i n  :I suit  fo r  goods sold and  delivered, where  
judgment  urns talien by default  for want  of an  answer, evidence i n  ba r  of 
t he  action is not competent. T h e  judgmen t  b y  default  admits  t h e  c a w e  of 
action, and  the  pl:iintiff is only required,  upon tlie inquiry ,  to make  proof 
of t h e  del ivery  of t he  goods and thei r  va l~ ie .  

(Ga~rcod v. Uollar, 4 Jones, 1 7 5 ;  S~cepson v. Summey, 64 X. C., 293 ; Pcwker 
v. Hozise, 66 S. C., 374, cited a n d  approved) .  

CIVIL AC'TTOK tried at Spring Term, 1882, of DAVIDSOX 
Superior Court, before -4zwy, J. 

The pllintiff in his complaint alleged that the defendants R. 
B. Knapp, YTillinm Overakcr and J .  W. Lingenf'elter merc 
indebtecl to thc plaintiff in thc sum of eleven hu~idrecl and sixty- 
four clollars 2nd fifteen cents, due by accoxnt, and promised to 
pay the same, and that said account is for goods sold and deliv- 
ered to thc defendants during the years 1879 and 1880, mrd that 
no part thereof had beell paid, and demanded judgment for the 
amount alleged to be doe ant1 for costs, &c. 

Sommons mas served upoil the defendants by publication, and 
at the re tnn~  term, no answer having been filed, judgment by 
default and inquiry was retidered against the defendants for the 
want of an answer, and at the spring term, 1882, a j ~ w y  mas 
empaneled to inquire of the damages. 

The plaintiff introd~~ced one Overalter, who testified that he 
bought the articles set out in  the complaint as agent of the 
defendants, a l ~ d  they vere worth the amouut charged. 

The defendants, upon cro.;s-examination of this witness, pro- 
posed to show by him " that the defendants organized as the 
Thomasville Gold aud Silver blining Company, and afterwards 
bought the articles as an incorporatetl company, and stated that 
they offered to prove this with a view of showing that the plain- 
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tiff ~ ~ a s  only entitled to recover noniinal d a n q e s .  The plain- 
tiff objected to the evidence, the objection was sustained, and 
defentfants excepted. 

The defendants proposed to sho~v further, by the same wit- 
ness, that the defendant Lingenfelter war president of the coill- 
pany i~~corporated in the state of Pennsylvania, and that the 
defendant Knapp was trenqurer and secretary, and that they as 
offhers on behalf of said company gave instructions to the mit- 
ness to buy the goods, with the view of taking the position (if 
trne) that the defendants werc only lialde for non~inal damages. 
Objection by the plaintiff was sustai~~ed, and the defendants 
excepted. 

The plaintiff then introducetl as a witness his clerk, ~ v h o  had 
made orrt the account sued on, and who testified that it was cor- 
rect, and the defendant Knapp, with the defendant Overaker, 
came into the store and told witncss to let mid Overalier have 
whatever he cnIIed for. Defendants' counsel then propo-ecl to 
ask this witness "if  he did not charge the articles i n  the books 
to the Eureka Mining Company, and if he did not understand 
that the articles were sold to the Eureka Mining Company when 
they mere delivered-stating that the evidence was offered with 
the view (if true) of insisting that the plaintiff was only entitled 
to nominal damages." Objection by the plaintiff was sustained 
by the court, and the defendants excepted. 

There was a verdict fur the plaintiff for the amount claimed 
in the complaint. Judgment; appeal by defendants. 

$iessw. IW. H. Pinnix and J. X i7P~Corrl.le, for plaintiff: 
,Vr. W. H. Bailey, for defendants. 

ASHE, J .  The exceptiohs taken by the defendants to the 
ruling of His  Honor in excluding the evidence offered by them 
were properly overruled by the court. The defemlants proposed 
to prove that the articles alleged to have been purchesed by them 
were not bought by them, h u t  by olle or the othcr of the two 
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corporations, in one of which they held official positions. The 
evidence was of such a character that, if the facts proposed 
to be proved had been set up  in an answer filed by them and 
sustained by proof, it ~vould undonbtcdly have defeated the plain- 
tiff's action. 

And it is settled that ou an inquiry of damages upon a judg- 
ment by default, nothing that would have amounted to a plea 
in bar to the cause of action can be given in evidence to reduce 
the damages (Gccrrartl v. Dolln~,  4 Jones, 175), and the reason 
given for the rule is, that to allow such evidence after zl judg- 
ment by default on an inquiry of damages, would take the 
plaintiff by surprise and prevent him from meeting the defend- 
ant upon equal terms with respect to the evidence, nhereas when 
such defense is set up in the answer, the plaintiff has notice 
of the defense and may prepare to meet it. 

The plaintiff alleged in his complaint that the goods men- 
tioned therein were bought by the defendants, and the judgment 
by default admits all the material allegations properly set forth 
in the complaint, and of course everything ejsential to establish 
the right of the plaintiff to recover. Any testimony therefore 
tending to prore that no right of action existed against thr: 
defendants, or denying the cause of action, is irrelevant and 
inadinissible on the inquiry of damages. Gnrrarcl v. Dolkw, 
supra. 

I n  this case the action was in nature of assunipsit for goods 
sold and delivered, and the specific articles were not set forth in 
the complaint. The judgment by default admitted the plaintiff 
had cause of action against the defendants and would have been 
entitled to nominal damages without any proof; but in seeking 
substantial damages, he was required to make proof of the delivery 
of the articles aud their value. This the plaintiff did, and there 
was no con~petent evidence offered by the defendants to reduce 
the damages. The evidence offered by then1 only went to the 
cause of action, which being admitted by the judgment by 
defkdt, the plaintiff was entitled to recover the value of the 
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ROCLHAC v. MILLER. 

amount of goods proved to haye been delivered. Su>epson v. 
Sumntey, 64 K. C., 293; Pnrker v. Houss, 6G R. C., 374. 

There is no error. The  judgment of the supcrior court is 
affirmed. 

No error. AfErnled. 

ANNA I(. ROULHAC,  Executr ix,  T. J O H K  MILLER and others. 

Jt~dytnmt by clefault mCI inquiry in suit on bail bond-Xeasure 
o j  damcrges. 

1. A judgment by default final for m n t  of an  answer in n suit upon :L 

bail bond cannpt be snstained. It d ~ o u l d  I i n ~ e  been interlocutory and 
the damages inquired of by the jury.  

2. That  the measure of damages for R breach of such bond is the amount of 
the  debt recovered, is but the  rule to guide the jury in assessing damages. 

(Pcidm v. House, 66 N. C., 374 ; Parkc? v. Smith, 64 S. C., 291 ; Rogers v. 
'Moore, 86 K. C., 8.5; Wpne v. Piwiiie, Ib . ,  73, cited and approved). 

CIVIL ACTIOS tried a t  Spring Term, 1583, of ORAKGE 
Superior Court, before Giimer, J. 

The  defendants appealed. 

Messrs. Grtrham & R G n ,  for plaintifK 
X~SSI'S. Gatling & UTtifaLer, for defendants. 

SNITEI, C. J. The present snit is upon n written undertali- 
ing executed by the defendants, as sureties upon the disclmge 
from arrest of the principal, William Garl Bromnc., against 
whom the plaintiff was then prosecuting her action for the 
recovery of a money demand. The  untlertnlring is as follo\vs : 

AXKA K. ROULHAC, Executrix, 
v. 1 

WM. GARL BROWSE. j 
Whereas, the above-named Wm.  Garl Brow~ic has br~en 

arrested i n  this action, now, therefore, we, Wtn. Garl E r o ~ n c ,  
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John Miller and John Gatliog undertake in the sun1 of eight 
hundred dollars, that if  the defendaut is discharged froin arrest, 
he shall at  all times render himself atnenable to the process of 
the court during the pendency of this action, and to s~ ich  as 
may be issued to enforce the judgment therein. W7itncs.j our 
hands and seals this 7th April, 1882. (Signed and sealed by 
Browne, Miller and Gatling). 

The  plaintiff's complaint alleges the rendition of judgment 
for her in the action, in ~ v h i c l ~  the order of arrest was obtained, 
for the sun1 of $504, with interest from September Ist, 1875, 
and costs, the issue of a fruitlesb execution against the property 
of the debtor, the issue of process egainst his persoil and the 
inability of the officer to find him, and the breach of the 
defendant:' obligation, for which  he clernslndcd juclgmeilt against 
them for $800, to be discharged by the paymeut of the judg- 
ment recovered. 

S o  answer, deemed sufficient, having been put in, judgment 
1)j- clcfdult, without an inquiry as to damages, was entered up 
a t  spring term, 1883, for the sum of $733.32, priacipal 2nd 
interest con~puted to t!lat date, v i t h  interest 011 $504 from April 
2d and costs. 

The defenclauts having fididiled to bring up the case by appeal, 
have applied for and obtained a writ of c e ~ t i o m r i ,  under whicl~ 
the record has been transmitted and is now under review. (See 
same case, 89  N. C., 190). 

There is error in entering up a final instead of an interlocu- 
tory judgment up011 the complaint. The obligation assumed !.I-y 

the defendants was tlizt their principal, the debtor, s l ~ o ~ ~ l d  I' at 
all times rcnder himself amenable to the process of the court 
during the pendency of the suit," and the breach consists in his 
failure to respond to the process which issued against his person. 
The recovery of damages therefor, whatever may be the rule 
for measuring them, is the relief to which the plaiutiff is enti- 
tled, and they must be ascertained by a jury. 
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I n  Parker v. Ilb?csc, 66 N. C., 374, wbicl~ mas a suit upon a 
coustable hond, and the complaint specified the different claims 
and tl~eir amounts alleged to have been lost by negligence, an 
interlocutory judgment was rcnderctl for want of an ansr@r, 
and in asscssing damages it was insisted t h y  mere ascertained 
by tlie undenied specifications in the complaint, and othcr evi- 
dence before the jury was not required. But the c o x l  say that 
".the defcnciant by failing to answer admits this allegatior~~' (the 
want of tluc diligence in malting the collection), but does not 
ahmit thc amount of daniages, for this is the qucstion to be 
deter~nined upon proofs." Pnrdxr v. Slnith, 64 N. C., 291. 

The suhjcct ancl the practice as affcctctl by legislation are so 
fully considered in the rcccnt cases of IZoycr-s v. Xoow, 86 N. C , 
85, and I V j m e  v. Prniric, Ib., 78, as to dispense with ally 
renewed examination. The rule we dectuccd ancl laid down is 
clcarly rccognizcd and embodied in the amended form in which 
section 217 C. C. P. appears ill section 385 of TIIE CODE. 

Final judgments are now allowed upon a tlefault when n veri- 
fied conlplaiut "sets forth one or morc causes of action, each 
cousisting of an ezprcss or implied corrtract to pay ubsolutely or 
upon a continyevrcy c~ sum or s t ~ r i ~  of  mow^^ $zed by the terms of 
the contract, 07. capable of being ciscafaincd thergr'om by com- 
putation. 

The authorities cited in tlie argument at  last term, upon liear- 
ing the application for the writ of cer.tiornri, seem to fix the 
measure of damages for a breach of tlie bail bond at the amount 
of tlie debt recovered, but if so, it is a rule to guide the jury iu 
cletern~iniiig the dnmagcs in an inquiry Lcforc them, to be acted 
on by them, but not iu the summary way pursued in the pres- 
eut case. 

There is error in the judgment and it must be modificd and 
made interlocutory, and the damages inquired of by the jury. 

This will be certified that the causc imy procccd to a judg- 
ment final in conformity to this opinion. 

Error. Reversed. 
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M. A. McEACHERP; and others v. F. W. KERCHNER, Adm'r. 

Consent Judgment, relief against. 

1. A jndgment by consent cannot be corrected by the court without theconsent 
of all the parties to it. I t  is not the judgment of the court except in the  
sense that it is recorded and has the  effect of a judgment. I n  much case 
the court can only correct its own errors in making tlie entries, as for 
instance, the misprision of it3 clerk. 

2. A party con~plaining of such judgment upon the ground of fraud or mis- 
take, can seek redress by instituting a new action. 

3. An interlocutory conient order may be corrected upon motion in the  cause. 

(Edney v. Edney, 81 S. C., l ; Stump v. Long, 84 K. C., 616, cited and ap-  
proved). 

SPECIAL PROCEEDING for account and settlernent, commenced 
before the clerk, and heard at January Special Term, 1883, of 
RICHXOSD Superior Court, before Graves, J. 

This was a motion to amend the record in said proceeding, 
and upon consideration of tlie same, after argument of counsel, 
the judge ode red  that the judgment of the clerk be reversed, 
and remanded the proceeding to the probate court to be disposed 
of according to law, and from this judgment the plaintiff, Mar- 
garet A. McEachern, appealed. 

JIessrs. Rmzk  il.30ATeill and T. A. McNeill, for plaintiff. 
Pfessrs. BurweU, ElnlAer & Tilktt, f i r  defendant. 

MERRIM~S, J. I n  it proceeding duly instituted and pending 
in the court of probatc of the county of Richrnond l)etween the 
devisees and lrgatees untler the will of John Fairley, deceased, 
and F. TT. Kerchuer, adminiitrator with the will annexed of 
the said Joh11 Fairley, to settle and wind up the estate in the 
defendant's hands, a juclgmrnt by "consent of all the parties" 
was entered, on the 8th day of August, 1877, with the consent 
and sanction of the court. 

12  
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T h e  defendant, afterwards, in the same proceeding, on the 
21st day of May, 1881, and after the said proceeding had been 
ended, filed his petition, wherein he prays, "that the said terms 
of compromise be filed and entered in this cause, and the said 
decree so reformed and amended as to conform to the true inten- 
tion and agreement of the parties." The notice given in con- 
nection with this petition, was of' a motion "to be ;lllowed to 
file the terms of agreement and compromise made by the parties 
in said-cause, and upon which the consent and con~promise decree 
was entered, and tb make such amendments or modifications of 
said decree as may be necessary to declare and give e&rt to said 
agreement." 

The  judgment complained of makes no reference to any terms 
of conipron~ise or settlement, other thau is set out therein, nor 
does it make any reference to papers uf auy nature connected 
therewith. 

The  clerk of the superior court, after hearing the said motion, 
on the 10th  day of -4pri1, 1882, denied the same, on the ground 
" that the tlecree appearing upon its face to be a decree bey consent, 
can only be amended and reformed by consent." From this 
judgment the defendant appealed to the superior court of that 
county. The superior court reversed the judg~nent of the clerk, 
and rrnianded the case with directions to proceed according 
to law. Thereupon the plaintiff, Margaret A. McEachern, sp- 
pealed to this court. 

The  facts found by the court of prohate are not hrfore this 
conrt. Indeed it does not appear that the facts were found Iry 
that court at  all. 

W e  think that the superior court erred in  reversing the judg- 
ment of the clerk. 

A jndgment by "consent of pirties," is a judgment, the pro- 
provisions and terms of wl~ich Bre settled and agreed to by the 
parties to the action to be atfected by it, and it is placed upon, 
and becomes of record, by the consent and sanction of the court. 
The  court does not settle the grounds or the terms of it; it is not 
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the judgment of the court, except in the sense that the court allows 
it to go upon the record and have the force and effect of a judg- 
ment; and, therefore, the court cannot amend, modify or correct 
it, except by the consent of' a l l  the parties to it. I t  is essen- 
tially, in its proviGons, the agreement of the parties, and if the 
court should changeit in any respect without consent,it would cease 
a t  once to be the judgment agreed upon by the parties; and such 
exercise of judicial power would be a practical denial of the right 
of the party prejudiced, or supposing hinxelf prejudiced, to be 
heard according to lam. 

I f  a party to such a jndgtiient complaills of it because of inad- 
vertence, mistake, accident or f ra~id  in the agreement to have it 
entered of recortl, he can have redress only by consent of all 
the parties, or by an action instituted for that parpose, making 
all proper parties independent of the action in which such judg- 
tnent was entered. I n  such independent action he can allege 
and set forth such grounds of complaint against such judgment 
as he [nay have, and the court call grant such relief as he may 
be entitled to. 

I n  case of an interlocutory consent order complained of for 
like causes, it might be corrected upon petition and motion, pend- 
ing the  action, but not after the action bas been ended. This is 
allowed because the action could not be determined until any 
contest about such interloc~itory order should Le determined. 
After the action is determiaed, the judgment canuot be assailed 
for any of the causes mentioned, except through a new wtion. 

The  subject of judgments by consent is ably discussed by Mr. 
Justice DILLARU in Edney v. Edney, 8 1  IS. C:., 1. This case is 
fully approved in Stump v. Long, 8 4  N. C., 61 6 .  These cases 
are, in material respects, like that before us, and it must be gov- 
erned by them. 

The  court in case of a consent judgment could only correct 
some error of its own in respect to the entry of the judgment, 
as for example, if only a part of the consent judgment had been 
entered on the record, or the clerk had by inadvertence mis- 
copied a word or phrase of the agreement settling the terms of 
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the judgmeut filed with the court. I n  such and like cases the 
court could correct its own errors, but i t  con111 not add to, modify 
or correvt the agreement. Nothing of this sort is suggested in 
the present case. 

The  j n d p e n t  in question was a final one; the action was ter- 
minated; the defendant prays in his petition to file papers not 
filed with thc court at  the time the judgment was entered; uor 
is any reference made to them in the jotlguient, and he prays to 
correct atid amend the j u d g n ~ e ~ ~ t  in accordance with the papers 
referred to in the petition. The appellant does uot consent to 
the filing of the papers, or the correction prayed for; on the 
contrary, shc refuses to do so, and assigns sundry grounds spcci- 
fied in her answer to the petition why she will not. 

I t  is very clear that the court cannot amend the judgment. 
Wc  do not intend to intimate that the defeudaut could not have 
redress by a proper action, notwithstanding this decision. 

This i n  no way involves the power of the murt  to amend its 
records a t  all times, so as to nmke them speak the truth. 

There is error. The  jndgmcnt of t l ~ c  superior court mnst be 
reversed. Let  this be certified to the snperior court, to the end 
that the judgment there may he reversed, and jridgn~etit aflirm- 
ing the judgmeut of thc clerk of the supcrior court may be 
entered according to law. I t  is so ortlercd. 

Error. R e v e r d .  

.I. H. WILSON. .Jr., and w ~ f e  v. C. .I. IJNELIERGER. 

Applications for a rehearing nndcr Rule 12,89 W. C., 606, :ire based only npoo 
alleged errors in law and newly tlisc~)vered evidence, and, tlrerefhre, such 
proceeding is not the proper mode of nssesting a claim to nncollwtcd 
assets not included in thc former account of tlle pwty to be ch:\rgeci. 

~'ETITION by plaintiffs to rel~car filed Novem her 12th, 1883, 
and heard a t  February Tcrm, 1884, of THE STJPREME COURT. 
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Afessrs. Wilson & Son, for plaintiffs. 
Jfess,x Jones & Johnston and AT, Dunzont, for defendant. 

SMITH, C. J. The error assigned consists in our overlooking 
the evidence of the solvency of 11. A. Mason, a debtor to the 
partnership, against whom judg~nents had been recovered, fur- 
nished in his returns of taxable property, when passing upoa 
the defendant's responsibility for the entire indebtedness, which, 
if well founded, cannot be corrected in this method of proceed- 
ing. Applications for a rehearing are confined to alleged errors 
in law, or are sustained on the ground of newly discovered evi- 
dence. Rule 12, 89 K. C., 606. 

I n  the former opinion (88 K. C., 416), the defendant was to 
be held liable for so niuch only of the judgments against this 
debtor as had been collected by the defendant, and of course 
exonerating him from personal accountability for the residue, 
since it did not appear that any detriment had come to the firm 
from the omission to collect that. The fuud did not thereby 
become his, but contintled to belong to the firm as before, and 
future collections made would inure to the common benefit of 
all the partners. W e  merely determined that the defendant 
should not then and in that account be charged with uncollected 
sums still due, having reference to the time of the rendering the 
account by the comn~i+sioner. 

The judgment disposes of the defendant's adn~inistration of 
copartnership matters and his personal accountability for the 
results of acts anti oniissions entailing loss or harm to the asso- 
ciate members, but leaves the uncollected assets, from which 
moneys might thereaftar be realized, to be distributed among 
them. Our ruling is that which ought to have been made by the 
judge and originally by the commibsioner, upoa the facts then 
existing and the evidence before him. 

There is no obstacle to a further accounting for moneys of the 
firm subsequently collected t)y the defendant a d  for which he 
has not been already made responsible, but the present is not the 
appropriate mode of reaching them. 
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The decree heretofore made will, if necessary, be so modified 
as not to conclude the plaintiffs from assertir~g their claims to 
such further moneys derived from the partnership resources and 
not included iu thc account, as may have come or may come into 
the hands of the defendant. I n  all other rcspects the judgment 
must be afirnlcd. 

Modified. 

MARTHA DRAPER v. J. A. BIJXTON R LO. 

&eri$-Execut ion-d IIeption and Proof-l'aupn. not mt itled to 
recover costs. 

1. Where, in & action for conversion, it was alleged that the sheriff' sold 
property belonging to the party complaining and not to the defendant in  
the execution; Held, that no recovery can be had againit the plaintiff' i n  
the execution (the dcfendant here) where there is no p~oof that he 
instructed the sheriff to sell; or that he was present at the sale or ratified 
i t ;  or that h e  received any portion of tlre proceeds. 

2. Ever!- material allegation in the complaint must hc sup1)orted by proper 
evidence, toienable a plaintiff to maintain his action. 

3. One w i n g  in, forma paz~peris is not entitled to recover costs of his witnessed. 
TEB: CODDE, $212. 

(Lentz v. Chambers, 5 Ired., 587; Hall  v. Younts,  87 N .  C., 285; Booshee v. 
Surles, 85 N .  C., 90, citcd and approved). 

CIVIL ACTION tried at Spring Term, 1882, of Non~rrAhrr- 
TON Superior .Court, before Rerwett, J. 

This is an action of trover for the conversion of a lot of cot- 
ton, corn and fotltler. The jury found t l ~ c  issucs in favor of the 
plaintiff; judgment accordingly ; appeal by defendants. The 
facts arc stated in the opinion of this court. 

No counsel for plaintiK 
,Mr. 12. B. Peebles, for defelldants. 

MERRIMON, J. The plaintiff sued in -forma pauperis, and 
brought the action to rccover the value of certain corn, cotton 
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and fodder, which she alleges belongs to her, and the defendants 
unlawfully converted it to their own use. The answer of the 
defendants specifically denies all the allegations i n  the con~plaint. 

On the trial the court submitted, along with two other appro- 
priate issues, the following : '' Did the defendants, by themselves, 
their agents and officers, wrongfully convert the same (the prop- 
erty in question) to their own use?" The jury responded '(yes." 

The evidence tended to show that the ,sheriff of Korthampton 
county, by his deputy, had process i n  his hands (the exact char- 
acter of which does not appear, but me niust take it to have 
been a j e r i  fucias), in favor of the defendants, and against 
Benjamin I?. Draper, and by virtue of such process sold the 
property in question. 

I t  appears that the defendants were not at the sale, and it does 
not appear that they gave the deputy sheriff, or the sheriff, 
instructions to sell the property, or that they received the nioney, 
the proceeds of the sale, or that they in any way ratified the sale 
thereof, or had anything to do with it. Indeed, the deputy 
sheriff' testified that the defendants did not imtruct him to sell 
the plaintiff's property. The case, settled upon appeal for t l h  
court, purports in terms to set forth all the evidence produced on 
the trial. 

The defendants prayed the court to instruct the jury that 
upon the evidence the plaintiff was not entitled to recover. The 
court declined so to do, and the defendants excepted. 

We think the defendants were entitled to the instructions 
prayed for. Indeed, we are at a loss to conjecture why the court 
denied the sanie, in view of the case as it appears to us in the 
record. 

Every issue of f'dct must be s~lpported by proper evidence, and 
such in degree of weight as reasonably warrants the jury in finct- 
ing the same in favor of the party on whom the burden of' 
proving it rests. And in a case like the present, where more 
than one issue is raised by the pleadiugs, each one material and 
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essential to establish the p1aintift"s right to recover, must he 
sustained by such evidence ; else, tire issue not so sustxincd nlust 
be fbund against him, and the action hi].  'rhc plaintiff must 
prove every material allegation in his complaint, not adu~itted 
by the defendant in his answer, to enable him to recover. I t  
sornctimes happcns that the same evitlence in its scope goes to 
support all of the issues, and there can he no objectioi~ to this; 
nor does it matter, that the eviderwc conies from the opposite 
party; it is sufficient that proper cvitlcrice is before the jury. 
But in suqh case the evidence iilust he pertixlent to snpport each 
issue. There must he eviderlcc, however the same may appear, 
going to support each issue, ant1 when this is not so, the court 
ought to instruct thc jury that the plaintiff cannot recover. 

The jury must not be lcit to mere conjecture, or remote infer- 
ence, or irlfc>renci drawn from improper iot~rces. Thrl-e muit 
he evidence-proper cvidencc-pertinent e~ic1enc.c; from \vh:it 
quarter socvcr it comes, it inuit be euidc~tcc. 

Now, in this case it w a h  11ece~1:~ry that the 111ni11tiff should ill- 
troducc evidence, or that there \horlltl he cvidenrr, to narrarit tllc 
jury in findi~ig the issue above set forth ill her fillor. So fhr 
as apprars from the record, thcrc was no evidencc pertiniwt to it. 
The defendants wrrc the plaintiffb in tlic execution under which 
the sheriff sold the plsintiff's property mentioned in llw coin- 
plaint. The pmw"i did not comrnand the shcritt' to sell her 
property. So far as appears, the driendants did not, by word or 
act, direct liirn to sell hcr property, nor does it appear that they 
rcceivcd from the sheriff any part of the proceeds of the sale 
thereof. I f  it appeared that they reccivcd the proceeds of the 
sale, tl~crl it might be that this would bc treated as a ratification 
of the sheriff's act. In the abience of s ~ c h  evidence, it was ill 

cvidencc c o ~ n i u ~  fi-om the deputy sherift' th:rt the def~ndants 
mixre not at  the sale, and that they did not instruct hinl to sell 
the plaintiff's property. 

The mere fiact that the sheriff sold the property nntler an 
execution in favor of' the tlefendant~ was not cvidence, nor was 
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it a fact from which the jury could infer that the defend- 
ants had anything to do with the sale of the plaintiff's property. 
I t  was the cluty of the sheriff in collecting the money specified 
in the execution, to sell, if' oeed he, the property of the defend- 
ant  therein-not that of some other person. That  he sold the 
property of the defendant raises nwpresumption of fact that the 
defendant instructed him to do so, or ratified his act. Cooley, 
on Torts, 127, 128, 129;  Lerrtz v. Clzambers, 5 Ired., 587. 

As the plaintiff failed to introduce proper evidence to support 
the issue, she cannot recover in thi5 action, and the ,clefendants 
were entitled to the instructions prayed for, and denied by the 
court. 

2 .  The  court gav'e judgment, that the defendants be taxed 
with the costs allor~ecl to plaintiff's witnesses, amounting to 
$14.60. I n  this there ii erlor. THE CODE, $212, provides 
that, "\vhenever m y  1)erson shall sue as a pauper, no officer -hall 
require of him any fee, nnd he  shall ~ecover no costs." 

This  provision of the statutt~, in terms, deprives all officers of 
costs, and the last clar~be of it is very sweeping, and manifestly 
en?bl,aces the costs of witnesws. Conlpensation to witnesqes is a 
part of the coif of an action, as I I I I I C ~  SO as any other statutory 
charges in ant1 about the same. Hall v. Younts, 87 5. C., 285; 
Boushee v. S ~ ~ d e s ,  85 S. C., 90. 

The  case states that the court, in allowing the plaintiff the 
witness-coats, relied npon Boushea r. Su,les, supra. This was a 
clear mi~apprehension of what that case decides, for the Chief- 
Justice, in that case, aftGr discusing the state of the law prior 
to the act of 1868-'69, ch. 96, $3, says: "The change irl phm- 
seology, we think, tr as intelded to dtclare that as he  (the pauper 
plaintiff') paid none of the defendant's costs if' lie f d e d ,  so if' 
successful in his action, the tlefendant slmuld be taxed with none 
of his costs." In that case, the witneis-costs mere expressly clis- 
allon ed. 

There is crror, and the j rtdgmtnt m w t  be reversed and a 11ew 
trial awarded. Let  this be cel tified. 

Error. T'enire de riovo. 
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I<. S. 1)ELOATCH v. W. FI. COMAN. 

An wtion by :I landlord against :t tenant for the recovery of rcnt, tlrc sun1 
dertlnudcd not exceeding two hundred dollars, is an x t i on  npon tlbe contract 
of lease and cwgtriz:ible in the court of :r jristic:~? of the pe:rcc. The  jnris- 
diction cannot hc onstcd becxus~ furtIr(1r relief i i  asked which such court 
has no power to grant. 

(Relehn. v. Grirnslcy, 88 K. C., 88 ; Ashe v. Gruy, Ih . ,  190 ; Montague v. Mid, 
89 N. C., 137 ; Livingston a.  Pun i sh ,  Ih . ,  140 ; Wilson v. Respuss, 86 N. (:., 
112, cited and approved)., 

CIVII, ~ P T I O N  tried at Fall Term, 1882, of HXRTIWRD fhpc- 
rior Court, before Gilliarn, J. 

The astion was com~nenced in the court of a justice of the 
p w e , a n d  the affidavit of the plairitiF, treated as hi:, complaint, 
is in subitance as fi~llows: 

The plaintiff l e a d  to defendant a certain tract of land for 
c~dtivatioil duriug the year 1881, and the defendant agrced to 
pay and deliver to plaintiff nine hundred poundr of lint-cott~n 
as rent for the same; and alsu, anothcr tract for which the 
defendant agrecd to pay one-fourth of the crop of cotton as rent. 
The defendant rernovetl from the prcnliscs allout twenty-scvcn 
lmndred poulicl~ of seed-cotton, and delivered the hame at the 
gin of Coolte & Harrell, in Murfreesboro, witl~out the plaintiff's 
consent, and now refuse5 to pay more tllarl onc :Ir7crage bale of 
cotton town45 the rcnt nllcged to hc about $7 03.25. The plain- 
tiff' further alleges that the rcnt-lien a t t a c h  to the wi t1  seetl-cot- 
ton in poisession of the dcfe~ldant at said gin, : i d  that he is 
mtitlccl to the tame to satisfy his (.him for rent; that thc defcrid- 
an t  wrongfully detains tlw property, nor  has it been takcn for 
taxcs, assewuent, or fine, in purinance of any statute, or seized 
under rxcwtioo or attachment against the property of the plain- 
tiff, a d  that the actual valw of the same is $94.50. 

The defendant resisted the ($lain1 on the groui~d that the jus- 
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tice of the peace had no jurisdiction of the action-the value of 
the property being alleged to be over fifty dollars. 

The  justice overruled this demurrer and from the judgment 
the defendant appealed to the superior court. H i s  Honor afErmed 
the judgment, with leave to the defendant to answer the com- 
plaint, and from this ruling the defendant appealed to this court. 

Xessrs. D. A. Bnmes and J. B. Bntchelol., for plaintiff. 
$17,. E. B. Ct7inbome, for defendant. 

SMITH, C. J. I f  the action were solely to recover possession 
of the removed cotton, raised upon the rented land and subject 
to the statutory lien, in the use of the remedy given in the first 
section of the act of 1877, THE CODE, $1750, and not " founded 
on cont~act," the value of the goods claimed being in excess of 
fifty dollars, the cognizance of the cause would ~ o t  be vested in 
a justice of the peace. ,Ilthough the lien to be enforced by 
possession rewlts from the contract of lease, the cause of action 
consists in the unlawful removal or withholding of the crops 
f'ronl the leasor before the satisfjction of his claim, and its end, 
the restoration of' the possrssion ; and hence the 'suit is for a 
tort, the jurisdiction of which, when the property demanded and 
i n  controver~y exceeds the slim mentioned, is confided exclu- 
sively to t h ~  superior conrt. This is the principle established 
by past atljudications. Belchei. v. Grimsley, 8 5  K. C., 88 ; 
Montague v. .Miall 89 S. C., 137 ;  Livingsto?~ v. Fuwish, Ib., 
140. 

This i i  not, however, the case presented in the record: The 
summons is, in form and effect, "in a civil action," and for the 
recovery of rent "dne of' nine hundred pounds of lint-cotton " 
grown upon the leased premises, to the amount of ninety-four 
dollars and fifty cents; whilr it also denlands the possescion of 
all the removed cotton u d e r  the lie11. 

The  affidavit, which the parties accept as the complaint, filed 
a5 the initiatory step in the collateral proceeding for claim and 
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delivery, also sets out the contract and asserts the plaintiff's right 
thereunder to the rent-cotton, and the defendant's resistance to 
the amount alleged to be due, as the supposed of the 
defendant's withholding; so that t l ~ e  w i t  is both to enforce the 
contract and to get posses4011 of the crop i n  order thereto. 

I t  is obvious that the action, whatever may be sought in its 
prosecution, i+ founded uporl contract, and the sum demanded 
not being above two hundred dolIars, no other than the court of 
a justice of the peace can exercise jurisdiction in the premises. 
Nor can this jurisdiction be oosted beeawe further relief is 
asked which it is not in his power to grant. Ashe v. Gray, 
88 X. C., 190. 

Whether the action be for the recovery of a money demancl 
measuring the value of the rent-cotton stipulated to be paid, or 
proceeds under the sanction of the third section of the statute 
(THE CODE, $1756), it had a rightful origin in the justice's 
court. But in neither case is restitution ordered, ~ h i l e  in the 
latter the crop is secured to await the result of the dispnte as to 
the amount due. This act has I)een carefully examined and its 
provisions construed in a recent case ( IVilsou v. Respcm, 86 N. 
C., 1129, rendering a repetition needless. I t  is there said that 
'& this section contemplates an action to determine a dispute 
growing out of the agreement ant1 the relativ; rights and obli- 
gations created by its stipulation>, without disturbing the pos- 
sessiou of the lessee, cropper or assignee of either." 

I t s  purpose i~ to provide a sunlmary mode for ascertaining a 
disputed liability, and, in ease of delay, to secnre the fruits of 
the judgment by r e q u i r i ~ ~ g  of the lessee, as a condition of his 
remaining in possession of the property, an adequate nndertak- 
ing for the payment of what may be recovered. 

The action is, however, i n  no proper sense for the redress of 
a tort within the nieaning of the law, though accompanied with 
these collateral advantagrs to render the recovery effect,ual, and 
they do not change the nature of the proceeding, nor affect the 
authority of the tribunal in which the essential controversy is to 
be tried. 
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BARNES v. RAPER. 

The simple point presented in the appeal is the question of 
jurisdiction, and the ruling of the court must he sustained. The 
irregular and unwarranted order for seizure, with its conse- 
quences, will be corrected in the court below. There is no 
error. This will be certified to the end that the cause proceed 
in said court. 

No error. Sffirmed. 

I S A B E L L A  BARNES v. ROBINSOK RAPER. 

Dower-Possession does not supply Xeizin. 

1. I n  a proceeding for dower, it  was admitted that the husband did not have 
seizin of the land during the coverture; Held, that an issne whether he 
was in possession at the time of his death, claiming the land as his own, 
and the finding thereon, could in no way effect the result; since posses- 
sion does not supply the seizin necessary to support a claim for dower. 

2. T h e  act of nsaernbly requiring "seizin and possession" of an inheritable 
estate by the deceased hnsband to entitle his widow to dower, commented 
on by SMITH, C. J. The  word I '  and " substituted for "or  " in the original 
art  of 1784, does not change the sense of the enactment. 

(Houston v. Smith, 88 N. C., 312; Littleton v. Littleton, 1 Dev. & Bat., 327 ; 
Tate v. Tute, 1 Dev & Bat., Eq., 22; Wei~. v. Humphries, 4 Ired. Eq., 264, 
cited and approved). 

SPECIAL PROCEEDING for dower, commenced before the clerk 
and tried at Spring Term, 1883, of WILSOK Superior Court, 
before iMcKoy, J. 

The plaintiff is the widow of Henry Barnes, and states in her 
petition that the defendants Wiley L a n m  and Robinson Raper 
claim possession and title to the two tracts of land therein 
tlescrihecl, and asks to have her dower in the same allotted to 
her. The petitioner afterwards cornpromised her claim upon the 
tract in P O P S ~ S S ~ O I I  of said L a n ~ m .  

The s~lbstance of the defendant's answer is set out in the 
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opinion. The  court below adjndgcd that the plaintiff' is not 

entitled to dower, and she appealed. 

M~ssrs.  Strorb.9 & &nedes, for plaintiff: 
Me.w.s. Cbnnor R: Il 'ood~tl, for defcnclant. 

SMITH, C. J. 111 answer to the petitioner's application for a ~ i  
assignment of dower in the two tracts of ];mil tlescribetl i n  the 
petition, alleged to be claimed by the tlefcntlar~ts respectively, 
they deny to be true the allegntiou of seizin in  the intestate hns- 
band, a t  any time during tlleir marriage, in either tract. For  
the trial of thc matters clruwn i r ~  controversy hy the pleadings, 
the muse was removed to thc superior court, and, it being adnrit- 
ted hy the plaintiff that thc illtestate Henry Bnrrw, husband of 
the petitionrr, did not at  sny time during the cov~r tu re  have 
legal sclizin of the lanck, an issnc was sublnitted to the jury in 
this f i rm : Did Henry Barnes reinain in  posseision of the land 
to t h ~  time of his tlcatll, clain~irlg it as his ow11 :' To thi3 
inquiry thc jury a~~smcretl, he ditl not. 

Tl~ereupon the court adjudged that the pctitioticr is not cnti- 
tled to dower, and she appeals to this court. 

T l ~ c  statute in f ime at the time of the intestatcb's deatl~,  in 
1872, and restoring the conrnlon law right of dower, givc5 to a 
married woman, whose I~usb:l~~rl  dies without or with a will fron) 
whic41 she tlisscnts, an estate fur life in ow-third in value of the 
lands, rights of rcclrt~~ption, legal and equ~t,lble, ar~tl other eyuit- 
able estates whereof her husband wai "scizecl arrtl posiewxl at 
any time during the covcrture." Acts 1869-''70, cli. 176, (THE 
COUIC, $2103). 

The wizin, as reqnireil at common law, to rtv~tler the estate 
dowable, must he of an estate of intlcritauce, with the frc~holtl 
vested in the deceased huqhand, as is fully explained in the 
recent case of Houstou r. Xmitl t ,  88 N. C:., 312. 

The intestate Henry Barues, w h o  did once own the lanil, the 
s11bjec.t of controver<y, cor~veyetl it by tleetl to hi+ daughter nnt l  
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only child Mary, wife of RufEn Raper, previous to his marriage 
with the petitioner, aud it was concecled that he had no seizin 
during the period of their marriage. 

This  admission put Ltn end to the claim, unless the petitioner 
was able successfully to impeach the deetl as made in contempla- 
tion of marriage and with intent to defraud her of her right 
to dower. Littleton v. Littleton, 1 Dev. & Bat., 327; Tate v. 

Tate, 1 Dev. & Bat. Eq., 22. 
This, it does not appear that she proposed to do, and conse- 

qnently her asserted claim, being groundless, mmst be denied. 
We  are unable to understand why an issue was submitted to 

the jury in reference to the possession, since possession cannot 
supply the seiziu of an iuheritahle estate, necessary to support 
the right of dower, and t,he responding verdict, if favorable to 
the petitioner, woilld not affect the result. The act, it is true, 
speaks of' au estate whereof the husband is seized andpossessecl, 
substituting the copulative "and"  in place of the dkjunctive 
( (  or 9 ,  in the original act of 1784. A similar change was made 
in the Revised Code, ch. 118, $1, and yet these alterations in the 
phraseology do not affect the sense and meaning of the enact- 
ment, as held in I17ei,r v. Tate, 4 Ired. Eq., 264. 

I n  the elaborate opinion of the Chief-Justice, he remarks 
that " it was never understood by the profession why the term 
' possessed ' was introduced into that statute, as i t  certainly was 
not intended that there should be dower of terms for years, or that 
the rule of the corutnon lam should be abrogated which makes a 
legal seizin in the husband sufficieut to support a title to dower." 
This wa.s said in passing rlpon the force of the disjunctive ( (o r "  
between the worcis " seizetl " and " posse~sed"; and i t  is added 
that,'" in point of Inw, however, the owner of' the inheritance is 
uot only seized, but id said to be possessed, for the purposes of 
dower and courtesy, when the reversion or remainder is not after 
a freehold, but after a term for years only. The possession of 
the tenant for years ie the possession of the reversioner." 
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These suggestions i n  reference to the possessio~~ are made to 
prevent any inference frum our silence that the issue was at a11 
material in determining the validity of' the petitioner's claim, or 
that  a different response would have given it any efficacy. 

There is no error, a d  the judgrneat must be affirmed. 
lu'o error. AGrn~ed .  

J. A. WORTHY v .  R. B. SHIELDS, Gunrdim. 

Jurisdiction-Is,sue.s of Fact-Right of ti'ial by jury- Wit~less., 
deposition of, 

1. T h e  jurisdiction of the s ~ ~ p r e m e  court over issues of fact, nnder article four, 
section eight of the constitntion, will be assurned upon two conditions: 
1. I f  the matter be of such an eqnitable nature as a court of equity under 
the former system took exclr~sive cognizance of. 2. I f  the proofs are  
written and documentary, and in all respects the same as they were when 
the  judge of the court below passed upon them. 

2. A party under the present system has a right to a jury trial of an issue of 
fact, as well when it involves an equitable as a legal element entering 
into the merits of the controversy. 

3 Depositionc: of witnesses are  never taken by a court while engaged i n  the 
trial of n cause. 

(Goldsborough v. Turner ,  67 S. C., 403, commented on ; Lee r. Pealee. 68 S. C., 
$6 ; Heilig v. Stokes, 63 N. C., 612 ; Jones v. Boyd, 80 S. C 2.58 ; Shzelds v. 
W h i t a k e ~ ,  81 X.  C., 516; Leggett v.  Legyett, 68 X. C., 108; Wesaell a Rath-  

john, 89 iU. C., 377, cited and approled) .  

EJECTMENT tried at Dwember Special Terni, 1883, of' MOORE 
Superior Court, before IVacRne, J. 

The defendant appealed. 

~Wessrs. J. TK Hinsdale, LWcIwr. & Black and TI: A. Guth~aie, 
for plaintiff. 

Messrs. 1dK S. Robins and ?K A'. Jfurchimc, for defendant. 
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SMITH, C. J. The plaintifI' asserts title to the land described 
in the complaint, and demands the recovery of posse~ion and 
damages for the wrongfid withholding by the defendants. H e  
also alleges that tlie tlefentlants claim under a deed, in form and 
effect a mortgage (of which he annexes a copy), made by the 
former owner, D. R. McDonald, to the defendant A. R .  Mc- 
Donald, who, being a lunatic, is represented by his guardian, the 
defendant H. B. Shields, ou February 11 tll, 1570, by virtue of' 
which the mortgagee entered upon the premises, and from the 
d u e  of the use and occupation as rei~ts has received a larger 
rum than the secured debt and interest. We therefore asks for 
an account, and proffers to pay any deficiency found after apply- 
ing the rents to the debt. The answer of the lunatic and guar- 
dian controverts the allegation of ownership, decl:~res the deed to 
be and intended to be a couveyance of the land for the ~ L I I T I  

recited to be the consicleration, with a condition by which thd 
hargainor tz~ight, if he chose, within the period of oue -car there- 
after, redeem, on restoring the purchase money and interest, but 
meanwhile was under no obligation to do so, or to pay the 
money. The others, tenants under their associate defendant, dis- 
claim any independent title in themselves. 

When the cause came on for trial, the defendant proposed to 
prepare and submit to the jury issues arising out of the contro- 
verted allegations contained in the pleadings, which the judge 
refused to allow, assigning as his reasons therefor that the claimi 
mei~tioned in one of the articles in the answer in general terms, 
with the explanatory statements of counsel, grow out of the exe- 
cution of a deeti from the sheriff of Moore county to the said 
A. R. McDonald, pursuant to n sale under execution against 
said D. R. McDonald, of the estate and interest remaining iu the 
latter in the disputed land, after his deed to the former, and are, 
as is the actiou in its scope, wholly equifable in  their natiwe and 
proper to be tried and determined by the court without a jury. 

To  this ruling the defendant's exception taken i n  linzine ]we- 
sents the only question we find it necessary to consider. 

13 
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I n  Goldsbo~ouyh v. Turner, 67 N. C'., 403, where the purpose 
of the action was to set aside a deed for fraud practiced in induc- 
ing its execution, and a series of inquiries had been put to the 
jury  and answered, RODMAN J. says in terms that "the judge. 
may himself decide the issues of fact made in a case like this," 
under sections 224 and 225 of the Code of Civil I'roced~ire, and 
that while he may seek the aid of a jury in determining matters 
of fact for his own guidauce, he is not bound by the findings) 
but may arrive a t  and act upon different conclusions of his own- 
pursuing the former practice in courts of equity; yet this view 
of the relative administrative functions of the judge and jury, 
under the constitution and superseding system, was disavovrwl 
by the court in the opinion of the Chief-Justice delivered at 
the succeeding term in Lee r. Peame, 68 5. C., 76. 

Referring to the preceding case, he says: ' ( I n  that case issues 
were found by the jury fixing the allegations of fraud, and no 
consideration of' the remarks of Justice RODXAX is admissible 
which would impose on thiq court the province of trying issues 
of fact as distinguished from questions of fact (Heiliy v. Xtokes, 
63 3. C., 612), for such a construction is opposed by the consti- 
tution. Art. IV, $10, 'No issue of fact shall be tried before this 
court.' Kor is a constr~iction. adniis~ible which would impose 
on the judge of the superior court the duty of trying issues of 
fact, except when by consent of parties the judge is substituted 
for a jury, for such n construction is opposed I)y the constitu- 
tion." $18. 

The  words which are quoted by the Chlef-Justice from sectioil 
1 0  are omitted from the correspondeat section 9 contained in 
the anlended constitution, and in place is substituted this sen- 
tence : "And the juriscliction of said court over 'issues of fact ' 
and Lquestions of fact' shall be the same exercised by it before 
the adoption of the constitution of one thousand eight huntlred 
and sixty-eight." 

The  result upon the judicial l)o~vcr of this court produced by 
t l ~ i s  change in the orga~lic law came u p  for csau~inat io~l  in Jones 



F E B R U A R Y  T E R M ,  1884. 195 

v. Boyd, 8 0  N. C., 258, and the distinction in the appellate juris- 
diction over causes brought up for review on rulings in the courts 
of law and courts of equity, is plainly marked. It is there said 
that under the former system "this court was invested with 
authority to review the decrees, final or interlocutory, of the 
courts equity, and the evidence upon which they were rendered, 
and, in case of reversal, to exercise original jurisdiction itself. 
The case, whether upon appeal or removal, was heard upon writ- 
ten and documentary proofs ollly, according to the well estab- 
lished practice in  courts of equity, and consequently this court 
had before it the same means of arriving at  a correct decision 
which the court below had." 

Conforming to this view of appellate authority, mc have since 
confined our examination of the evidence, with the purpose of 
deducing facts from i t  in cases brought up by appeal, to such 
only as were, before, of exclusive equitable cognizance; and then 
only when the accon~panying evidence was in writing in the form 
of affidavits or  depositions and exhibits which could be seen and 
weighed by us, in the plight in which they appeared before the 
judge of the superior court. The  former equity court acted upon 
testilnony coming from the lips of witnesses, reduced to writing 
as it was uttered before the examiner, and the subject matter in 
all its aspects was thus presented to the revising tribunal. 

W c  have not proceeded beyond these assigned limits, nor can 
we do so without assuming and exercising a jurisdiction larger 
than mas possessed before the adoption of the constitution of 
1868, aud seriously aff'ecting the character of the court as intended 
in the instrutnent which confers its authority, as one for the cor- 
rection of errors in law. 

There are thus two underlying conditions essential to our 
assumption of jurisdiction to pass upon issues of fact: 

1. The  matter must be exclusively of equitable cognizance in 
the former division of adniinistrative judicial power; ant1 

2. The  proofs m r ~ s t  I)c in all respects the same before us as 
they were before the judge of the superior court, written and 
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tlocurnentary-not a narrative of what was delivered, but the 
words which were spoken-so that as an appellate tribunal, the 
court shall stand in the snine relation to i t  that was occupied by 
the judge who rnaile tile ruling in the superior court. 

I t  wns only under such circun~stances that the revisory juris- 
diction was possessed and exercised previous to the constitution 
framed in 1868. As that c o ~ ~ r t  then exan~ined and deduced con- 
clusions of fact from the evidence in causes coming up from the 
court of equity on appeal (or by rernoval which is now not 
authorized), so this court, in the exercise of the restored jurisdic- 
tion, can only act whcn we have the cause before us in the same 
plight and similar surroundings as i t  was presented to the judge 
of the superior court. d fair construction of the amendatory 
provisions of the constitution do not require, nor do we think 
they permit our overstepping these limits and invading the 
province, while we usurp the  functions of the jury. 

I t  is clear that a jury verdict cannot be disregarded (Xhields v. 
lVhitnker, 82 X. C., 516; Leggett v. Leggett, 8 8  3. C!., 108 ;  
TVessell Y. Rtrt/,john, 89 N. C., 377), and \re take but a step fur- 
ther in declaring that parties have a right to submit an issue of 
fact as well when i t  jnvolves an equitable as n legal element en- 
tering into the merits of a controversy made in the pleadings; 
and this is the legitimate consequence of a reduction of all reme- 
dial proceedings into one single action. 

T h e  necessity of restriction is made apparent, it1 that the 
appellant, when denied a jury, at  once demanded that the testi- 
nlonp be taken in the form of a deposition, so that the court 
could see and interpret i t  froin the words of the  witness, and not 
have i t  in a narrative form according to what he was understood 
to mean, rather than what he saicl. 

This  also was denied and properly denied, for under no sys- 
tem were depositions taken by the court while engaged in the 
trial of the cause. 

T h e  transcript presents another difficulty in  the plaintiff's 
way upoil the assumpt,ion that the case is to be tried as one in 
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EXGLAXD v. GARNER. 

cquity. T h e  allegatiou of title is denied in the answer, thus 
devolving on the plaiotiff the burden of proving it, and all the 
necessary proof must be contained in the statement of the case, 
since nothing appears to have been conceded. Iloolring then a t  
the attachment papers annexed, there is not seen to have heen 
any publication required to briug the non-resident debtor before 
the justice and warrant his rendering judgment of condemnation. 
la equity trials, without regard to the rulings below, the inquiry 
mas whether upon the pleadings and evidence the plaintiff was 
entitled to relief, and if so, it was accorded to him. No  errors 
mere required to be assigned, and the trial was de noco. This 
course is so foreign to that prescril~ed in the Code of Civil Pro- 
.cedure that we arc not disposed i ~ y  coastructioti to extend orw 
appellate p o n w  beyond reasonable limits intended by the 
.framers of the constitution. 

There is error i n  the judgment of the corlrt refusing n jury 
trial, and this will be certified. 

Error.  Reversed. 

J. G. L. ENGLAND 2nd olhers r. EDMUSD GARSI<R and others. 

Jz~clgn~ent-Jzbdicial Sale-Attorney and Clie~~t-A\-on-~esirlents. 

1. T h e  judgment of a court having jurisdiction of the partied and the subject 
matter, though irregular, is valid until reversed ; and if reversed, n pnr- 
chaser in good faith a t  n snle made in pursuance of such judgnlent'will 
be protected. 

2. An appearance by counsel, even without anthority, is regnlar upon its face, 
and  npon the facts here, binds the party for whonl the appearance rvas 
made. 

3. -4 judgment against nn infant is not absolutely void, but i r regular ;  and if 
set aside, the interest of a bonnfide p~~rc l i ase r  nnder the judgment withont 
notice will not be affected. 

4. T h e  courts, being open to non-residents in as~ert inr :  their  right to prop- 
e r ty  here, w i l l  go no ft~rtller i n  protecting t l ~ e n ~  th:~ii residents f r o n ~  the 
conseqncnces of nnrensnnable delay. 
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(Jennings v. Stofford, 1 Ired., 404;  Willircms v. Horrington, 11 I ~ e d . ,  616 ; 
Unitersity v. Lassiter, 83 N .  C., 38 ; I~ey v. McKinnon, 84 N .  C., 616 ; Sut- 
{on v. Schonzmld, 86 N. C., 198 ; Gilbert v.  Jumes, Ib., 244; Morris v. Gentl,y, 
89 N. C., 248 ; Rogers v. NcKenzie, 81 N .  C., 164 ; SVeciver v. Jones, 82 N.  
C., 440; White v. Albertson, 3 Dev., 241 ; Murshall v. Fisher, 1 Jones, 111 ; 
Doyle v. Brown, 72 N. C., 393, cited and approved). 

CIVII, ACTION tried at December Special Term, 1883, of 
MOORE Superior Court, before MacRae, J. 

The plaintiff9 instituted this action on August 7, 1880, and 
ask that the orders and decrees in an ex-parte proceeding, in the 
late court of equity of Moore coonty, for the sale of land for 
partition, be set aside and declared void, and that they be decreed 
owners of the land and entitled to the possession thereof. 

The fmts alleged in the complaint and material to the case 
are, that in the year 1835, J. W. England removed with his 
fmnily to the state of Alabama, and died i n  1849 seized of cer- 
tain lands in Moore county in this state, and the plaintiffs are 
his heirs-at-law, and residents of Alabama. 

A t  spring term, 1860, an ex-parte petition was filed by A. R. 
Kelly, attorney at  lam, on behalf of the heirs of said England 
(the plaintiffs in this action), to sell the land for partition. Order 
of sale was grauted, and :L sale made on September 27, 1860, 
and confirnled at  fall term, 1861. But the plaintiffs allege they 
knew nothing of this proceeding until 1874, when they were 
informed that the land was sold for partition among them as 
tenants in common, and that they have received none of the 
proceeds of said sale. They were also informed that their attor- 
ney instituted proceedings in August, 1878, to set aside the 
decree. See 8 4  N. C., 212, and 86 K. C., 366. 

I n  1867, A. R. McDonald, attorney at law, appeared for the 
petitioners, and rules ITere served upon the defendants in this 
action, who were the purchasers at  said sale or their grantees, to 
show cause why the purchase money should not be paid, which 
rules were discharged. These proceedings were also had witli- 
out the knowledge of the plaintiffs, one of whom (J. G. L. Eng- 
land) wm a nlinor when the said ex-parte petition was filed. 
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The defendants den~urred to the con~plaint upon the grounds: 
1. I t  does not allege that the purchasers had any knowledge 

of any fraud or irregularity in the proceedings, or want of any- 
thing in the attorneys. 

2. I t  tloes not state that thc purchaser3 had notice that the 
plaintiff J. G. L. Eugland was a minor. 

3. I t  is not stated that said Kelly was insolvent or ever hat1 
been, or t h ~ t  said McDonald was insolvent until 1878. 

His  Honor sustained the demurrer and the plaintiffs appealed. 

LIIessrs. John Hanningl and R. P. Buzton, for plaintiff.. 
17fe .q~~~ Hinsdale & Deverezcz, XcIver & Black, Ti? E. Zwch-  

ison and W. A. Quthrie, for defendants. 

MERRIMON, J. I t  is well settled upou principle and author- 
ity, that where it appears by the record that the court had jurig- 
diction of the parties and the snbject matter of an action, the 
,judgn~ent therein is valid, however irregular it may be, nntil it 
shall be reversed by competent authority; and although i t  he 
reversed, a purchaser of the real estate or other property at  a 
sale made under and in pursuance of such judgment while it 
mas in force, and which it authorized, will be protected. A11 
that the purchaser in such case is required to know, is, that the 
court had jurisdiction, and made the judgment upon the faith of 
which he pnrchasecl, and that such judgn~eut authorized the 
sale. If' this were not so, courts of justice mould be worse than 
moclieries-their judgments and decrees would be snares and 
pitfalls for honed people-respect for and confidence in then1 
would justly to a great extent be destroyed, and the effect upon 
society mould be ruinous in a high degree. No one, whether he 
purchased imniediately or mediately at  such a sale, coald be 
sure that he had purchased anything, much less a good title to 
the property sold, as against parties to the record. 

I t  is a rule of law founded in sound policy as well as jr1.tic2, 
that perJons who purcl~ase at judicial stlcs in good faith, shall 
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l ~ e  protectctl against the errors and irreg,ulx-ities of the court, 
:ml tlic laches of parties whic11 they cannot set., and about 
~vhioll they have 110 opportunity to inform themselves. Jrn- 
i~iiiys v. Sfr!#'o~~l, 1 Ired., 404 ; IV7 llinnzs v. Hclr~ington, 11 
Ired., 616 ; &ice~~sity v. LassiEer, 83 S, C., 3 8 ;  Icey v. ,Jfc- 
h7irmon, 84 S. C., 651; Sutton V. ~ W ~ o ~ z ~ n l d ,  86  K. C., 198; 
Gilbert v. J c ~ m s ,  Ib., 244; Howis  r. Ge?lf,.y, 89 X. C., 248; 
G ~ r y  v. R i ~ i ~ ~ ~ ~ ~ r ~ ~ l e l l o ,  1 Wall., 627 ;  Freeman ou Judgments, 
s8509, 310. 

According to the allegations in the complaint, the defendants, 
o r  tl~osc under* wl~om they claim, purchnsed the land in c o ~ ~ t r o -  
verqy, at  a judiciul sale, under an apparently regular decree of 
tile conrt of eqnity of Xoorc county authorizing it, gmnted in 
n snit wherein i t  trppeai*s 71y the )word that thc court had juriq- 
diction of tlic parties and the subject matter, and the partie3 to 
that snit are the present plaintiffs, or parties under ~110111 they 
claini. I t  tllui appears that thc defendants, i n  respect to the 
p n l d ~ a s c  of the land 111entionerl in the complaint, are within the 
ride of law al~ove stated, and they are therefore entitled to thc 
protection of .tile court. 

I t  is urged TI-it11 milch can~cstncss by the counsel for the plain- 
tiff*, that the plaintiffs did not i n  fact personally appear in the 
conrt of equity in the snit mentioned, nor did they authorizc 
counsel to b r i ~ ~ g  the suit in their names, or represent them in 
th:it or any snit. The record, however, shows that they did insti- 
tute the proceeding to sell thc l a i d  in the court of equity, and 
that they were represented by counsel, and the court tool; jnris- 
diction of them ancl the s~lbject matter of the proceecling. The 
presu~nption is, that they brought the suit, that counsel appeared 
therein by their authority, that the conrt had actual knowledge 
~f their appearance, took jurisdiction of then1 and the subject 
matter, and granted the tlecrce of sale i n  the orderly courqe of 
procedure. 

There is no allegntion that t l ~ c  clt~fendaute, or those under 
whom they claim, p~rrclmetl with notire of any fmldnlent prac- 



tice in procuring the sale to be made, or irregularities in therecord. 
I t  appeared to them, that the court had juriscliction of the parties, 
the subject matter, and conlplete anthorit~- to ilialie the decree. 
I t  must be taken that the counsel had a u t l ~ o r i t ~  to  repr6sent the 
parties in bringing and prosecuting the suit to its termination. 
An appearance by counrel, even without a~ithoritp, is regular 
upon its fxcc nncl is a good appearance in court. Unicersity v. 

Lnssiter, supra; Bogem r. ~llcI<en-ic, S l  K. C., 164; W~nver. v.  
Jones, 82 X. C., 440. 

I t  is alleged in the complaint that one of the plaintiffs was an 
infiik~t at  the time the proceedings in equity were instituted. I t  
seems, however, he came of age pending the proceedings of the 
court. Be that fact as it may, the court recngnized and took 
jurisdiction of hi111 in the proceeding as a party of age, and rep- 
resented by counsel. I f  he were an infant, this fact did not ren- 
der  the judgn~ent as to him absolntely void; it was irregular, 
arid might, upon proper npplication, have been set aside, not, 
I~owever, to the prejudice of b o n a j d e  purchasers without notice. 
White r. Albe~?son, 3 Dev., 241 ; IT'illinn~s v. Hawington, supra; 
,~Iursl~nll v. Fishel-, 1 Jones, 111 ; Freeman on Judgmente, $513. 

I t  mas insisted that the plaintiffs were non-residents long be- 
fore, at, and after the time the proceedings in equity were insti- 
tuted, and this fact ought to serve as a protection to them. We 
cannot appreciate the force of t l~is  suggestion. The courts were 
open to non-residents aq well as residents-both stood on the 
same footing, and there mas no barrier to preveiit the plaintifis 
from coming to this state and at all times to care for their prop- 
erty and interests here. They certainly, according to their own 
showing, greatly neglected their property in this state, and there 
is a strange and unexplained delay in looking after the 1natter.5 
of which they complain. They may, ho~vever, have suffered, 
and this is to be regretted, more particularly if it I~appened 
through irregular proceedings in court, brrt their misfortune can- 
not be gronnd for overturning an important and well settled 
principle of law, and a great number of O I I Y  own decisious. 
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8 ~ ~ 1 ~ 0 ~ .  1). POW-ELL. 
- - - - - -- - - 

I t  was contended on the a r g u n m ~ t  that Dqyle v. Brown, 72 
N. C., 393, sustained the plaintifls' contention. We have exani- 
ined that case and do not think that a proper interpretation of it 
is in conflict wit11 what we have here saicl. 

We are of the opinion that, as against the defendants, the 
plaintiffs have not stated in their conlplaint facts constituting a 
cause of action. 

The j ~ l d g n ~ e ~ l t  of the court below must therefore be affirmed. 
No error. Affirmed. 

1). L. SAYJ,OR ancl otllers v. B. F. POWELL and others. 

Homestead. 

I .  -4 widow is not entitled to I~on~estcnd i n  lands of llcr I~rlslrrand if h e  die 
leaving children-minors or adults. 

2. A n  heir twenty-one years old is not entitlcd to homestead i n  the lands of 
his ancestor. 

( IVl~i~lon v. 2'uyZor, SS N. C., 230; Wl~cwton v. Leggelt ,  SO N. C., 169; cited ancl 
approved). 

CIVIL ACTION tried at  Spring Term, 1583, of' ANSON Superior 
Court, before JfacRac., .J. 

This is a creditors' hill filed hy the plaintiff's against the defend- 
ants, who are the widow and son of Henry Po~vell, deceased, who 
died intestate, and seized and possei-sed of thc house and lot, in 
the town of Wadesbbro, described in the con~plnint. The son 
and only heir was more than twenty-one years of' age, and was 
the administrator of the intestate's estate. The plaintiffs are 
creditors of the intestate, and had obtained judgments against 
llim which were regularly docketed in the superior court. 

The defentlants' intestate was possessed of very littlc personal 
estate-not more than sufficient to piv his funeral expenses, and 
the charges incident to the administration, arid the taxcs due up011 
his real property, which is the only resource for the payment of 
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the plainti&' debts. They havc demanded payment of the 
administrator, but he has taken no steps for the satisfaction of 
their claims; and they therefore ask that the house and lot be sold 
and the proceeds made assets to pay the decedcat's debts. 

The defendants deny the plaintiffs' right to have the land sold, 
for the reason that B. F. Powell, the son and only heir of the 
deceased, is entitled to his homestead in the same, and the defcnd- 
:mt Harriet, thc widow, is entitled to her dower and homestead 
therein. 

His  H o l m  adjudgcd that the house and lot be sold subject to 
tllc clowcr of the wido\v, and from this judgnlent defendants 
appealed. 

Messm ,I. A. Lockhtwt and Little R: Par+sons, for plaintiffs. 
A?. J. 11. Pemberton, for defendants. 

ASHE, J. The only question presented for the determination 
of this court is, whether the defendants, or either of them, are 
entitled to a homestead in the house and lot. 

The claim set up by the widow for a homestead is decided in 
the case of Wharton v. Leg-qett, 80 N. C., 169, where it is held 
that, nnder article ten, section five of the constitution, a widow is 
not entitled to a homestead in the lands of her husband, if hc die 
leaving children-minors or adults. 

And the defendant B. F. Powell is not entitlcd to a Ilon~estead, 
either under the constitution or under the act of 1877, ch. 253. 
I t  is alleged in thc complaint that he was twenty-one years old, 
which is not dcnied. So that even if he was a minor when his 
father died, and Ile mas then entitled to a homestead, the right 
reased as soon as hc attaincd his majority. Const., Art. X, $3. 
Xor is he entitled to it by virtue of the act of' 1877, for that act 
has been declared to be in violation of the constitution of the 
state. Whnrton v. Taylor,' 88 N. C., 230. 

Thcre is n o  error. Let this be certified, that the case nmy be 
proceeded with i n  accordance with I his opinion a d  the law. 

KO error. Affirmed. 
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JOITS 12.  MARKti.4hl v .  W. H. IIICKS & CO. 

Homestead-Rezersionary Interest. 

1. T h e  debtor's estate, in its entirety, in the ho~ilestead, is protected from sale 
under execution until the expiration of the period of exeniption. T r r ~  
CODE, $501, and following. T h e  law prohibiting the  sale of the " rerer-  
sionary interest" has not been changed by the fact that the act of 1870 
(Bat. Rev., ch. 55, 326) is not incorporated into THE CODE. 

2. T h e  legal effect of the I~omestead laws is to protect the occripant i n  the 
enjoyment of the 1a11d set apart  as n I~ornestei~d, nnmolested by his cred- 
itors. 

3. K o  judgment lien'nttnclies to the Iio~iiestend where the debt mai  contracted 
since May 1, 1877 (ch .  253). 

( P o e  v. H a d i e ,  65 N, C., 447; Littlejohn v. Egei ton, 57 S. C., 3 i 9 ;  h ' a ~ d  r. 
G w e n ,  78 X. C., 247;  Keener v. Goocison, $9 S. C., 2i3; ~l febane r. I;uyton, 
Ib., 396, cited and conimented on). 

~ ~ 0 ~ 1 0 ~  by defendant for injn~~ction heard a t  Spring Term, 
1884, of D u a ~ a x  Superior Court, before .~TfcI<oy, 

The motion was granted nud the plaintiff appealed. 

,E-. W. W. Fullei., for plaintiff'. 
Jfess~s .  Graham 61: R u j h ,  for defendant. 

SXITH, C. J. The plaintiff having recovered judgment be- 
fore a justice of the peace on August 31st, 1883, aud ctiused it 
to be docketed in the superior court of Durham, sued out exe- 
cution and delivered the same to the sheriff of Orange, dirccting 
him to sell in satisfaction a tract of land therein, which in this 
action had been allotted to the defendant Stnnly as his home- 
stead. The sheriff being about to sell this land, there being no 
other property of the debtors liable to seizure, the said defend- 
ant applied fiw and obtained a restraining order, the issuing of 
~vhich is the subject of the plaintiff's present appeal. For  him 
it is insisted that the act of 1870, Rat. Rev., ch. 55,  55% and 27, 
being omitted from THE CODE, has ceased to hare opcrntion, and 
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the land, subject to the exemption, may now he sold for the sat- 
isfaction of the plaintiff's debt. 

The argument in support of this contention proceeds cipoil the 
n~isconception that there is a divided estate in the debtor, pro- 
duced by the separation and setting apart of the exempt from 
the remaining land, one, enduring for his own life and prolonged 
for the henefit of his wife and minor children, the other, the 
residue of his previous estate. T h e  former, or homestead proper, 
is called in Poe v. N u d i e ,  65 N. C., 447, "a  determinable fee," 
and in LittlPjohn v. Eyerton, 77 S. C., 379, by the late Chief- 
Justice, " a  quality annexed to l a ~ d  whereby the estate is ex- 
empted from sale under execution." The other is designated 
alike by the court and the act referred to, as " a  reversionary in- 
terest" left unprotected by the constitution. 

These inadvertent expressions, as to the effect produced upon 
the debtor's estate in the exempt land, have led to serious and 
embarrassing difficulties in interpreting the beneficient provision 
of the constitution in sectlring a home to 'the debtor and his 
family, without trenching needlessly upon the rights of creditors. 
The force of the constitution, and of the statute to give it effect, 
is spent in repelling the creclitor from the property which is thus 
placed beyond the reach of final process, and leaving the debtor 
in its full and undisturbed enjoyment for the prescribed period. 
They place the property, when ascertained and set apart, outside 
of that which the creditor may seize and appropriate to his judg- 
ment, as if for the time being the debtor did not own it. 

The correct view of the constitution and the subsidiary statutes 
is taken and expressed by BYRUM, J., in Bank v. Green, 78 N. 
C., 247 : "Their legal effect is simply to protect the occupant in 
the enjoyment of the land, set apart a s  u homestead, unmolested 
by his creditors." 

Again: "The homestead has been called a determinable fee, 
but as we have seen that no new estate has been conferred upon 
the owner, and no limitation upon his old estate imposed, it is 
obvious that it mould be more correct to say that there is con- 
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ferred upon him a determinable exemption from the payment of 
his debts in respect to the particular property allotted to him." 

The subject is similarly considered in the cases of Keenel- r. 
Goodson, 89 N. C., 273, and fi1ebane v. Laylon, Ib., 396. 

I n  the former the court say: "The assigUment of a homestead 
is in no sense a conveyance of land, nor does it profess to pass 
any title." * * * I t  has no.other effect than simply to attach to 
his existing estate a qqality of exemption from sale under execn- 
tion. 

I n  the latter it is said, that the assignn~ent of the hon~esteacl 
"only serves to indicate where it is and whether there be any 
excess subject to levy and sale to pay judgnzeot creditors." 

The estate of the debtor remains after the allotment, as before, 
the same, whether it be in fee, for life, or for years. I t  is this 
estafe ia its entirety in the exempt land which the creditor is not 
allowed to sell under final process by the mandate of the consti- 
tution, and to which no judgn~ent lien now attaches, when the 
debt was contracted or the cause of action accrued since May lst ,  
1877. THE CODE, $501, part 4. 

I t  is to be remembered that when the constitution was fornled 
and adopted, no lien upon land mas created by the rendition of a 
judgment, aud it attached only when execntion issued, running 
back to its teste for a conmencement, and therefore the prohibi- 
tion was a full and ample protection, not only against a sale, but 
against any lien upon the exempt property, for there could be no 
lien unless the officer having the final process could sell. 

The general assembly in the enactment of THE CODE seems to 
have interpreted the constitution as putting an interdict upou a 
sale of the land set upart, that is, of the debtor's estate thereill, 
whatever it might be, until the expiration of the period of es- 
emption, thns rendering unnecessary the incorporation into THE 
CODE of the act of 1870. A glance at some of its sections will 
make this manifest. 

Section 501 exernpts "such prope~ty as the judgment debtor 
way have set apart," &c. Specification 3 in this sectiot~ yro- 
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vides for the exemption of '!the property, real and pemonccl, as 
set forth in article ten of the constitution," &c. Specification 4 
declares to be exempt in certain cases "the property, real and 
personal," and the homesteacl, &c. 

These terms are not of doubtful meaning, since they are thein- 
selves defined in section 3765, part 6, where it is enacted that 
"properfy " shall ipclude '(all property both real and personal;" 
"real property" shall embrace '(lands, tenenlents and heredita- 
ments," and '(personal property" $hall take in "all things capable 
of ownership not descendible to the heirs-at-law." 

I n  the form of the appraisers' return, given in section 524, it 
is declared that "the entire tract " bounded by the circun~scribing 
lines "is therefore exempted from sale under execution ac2ordiug 
to law." 

This language strongly implies a legislative construction of the 
constitution in consonance with the judicial, which forbids thc 
sale of the land covered by the exen~ption, and which itself con- 
stitutes the homestead and the debtor's estate therein, leaving to 
him and his family the uninterrupted possehsion and enjoyment 
for the limited space, free from the claims of the creditors. 

This interpretation of the constitution relieves the subject from 
nlany perplexing difficulties, incident to the idea of a change of 
the debtor's estate; and we adopt it as calculated to protect the 
insolvent in the use of the privileges conferred upon him by law, 
and his exen~pted homestead from interruption by creditor*. 
When it expires, this, as any other property, becon~es subject to 
their demands, but not sooner. The personalty is exempt: why 
should not the land of' specified value within the limits be equally 
so? We see no reason for distinguishing between them, except 
that in one case the exoneration is for a term of years which may 
extend beyond life and does operate during life, while the other 
is for the debtor's life only. Such we hold to be the law. 

There is no error in the issue of the restraining order. Ilct 
this be certified. 

NO error. Afirnled. 
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C. C. SHEPHERD and others r. E. MURRILL, Sheriff. 

Homestead and Persomi Property Ezernptio?~. 

h debtor has the  right a t  m y  time before sale under execution to demand that 
his personal property exemption be laid off. A failure to make such 
demand at the time of the levy does not operate a waiver of s~lcl l  right. 

APPEAL from a judgment of a justice of the peace heard at 
Fall  Term, 1883, of Jolu~s Superior Court, before Pl~ilips, J. 

The action is to recover the value of one bale of cotton sold 
by the defendant, sheriff of Onslow county, under an execution 
issued to enforce the payment of a debt contracted in 1880, 
without having allotted to the plaintiff his personal property 
exemption. 

The plaintiff testified that on the day of the levy of the exe- 
cution the clefendant:came to his house and informed him of the 
execution and inquired if he would pay it, which he refused to 
do. The defendant thenIasked if he did not have a bale of cot- 
ton at  a certain gin, and the plaintiff said he did, and the 
defentfant said he would havc to levy upon and sell i t ;  to mliicli 
.the plaintiff replied, "if you levy upou illy bale of cotton, I'll 
sue you.)' The defendant left, and soon afterwards, on the same 
day, went to the gin and levied upon the cotton. On the next 
day the plaintiff saw the defendant and asked him by l ~ h a t  
authority he took the cotton, and the defendant said, "by 
authority of this execution." The plaintiff then said, " if you 
sell my bale of cotton, I'll sue you." 

The plaintiff did not then demand that his personal property 
exemption be laid off, but sought the advice of an attorney, and 
011 the day of sale, but before the sale took place, he handed to 
the defendant a written demand, dra.tvn by his attorney, for an  
allotnlent of his p e r s o d  property exemption, and was told by 
the defendant that " i t  was too late." The defendant sold the 
cotton for $42. The plaintiff did not own $500 worth of per- 
sonal property. 
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The defendant testified that the judgment against the plaintiff 
was to enforce a claim for labor done in repairing a certain boat 
upon which it mas declared to be lien, and in pursuance of the 
terms of a prior execotion he had levied on and taken posses- 
sion of the boat, but before the sale thereof it was stolen; that 
when he received the execution under which the cotton was sold, 
he went to plaintiff's house and said to plaintiff, among other 
things, that he had a bale of cotton at  the gin. The further 
testimony of the witness, i11 reference to the demand and sale, 
does not materially differ from that of the plaintiff. 

The defendant insisted that plaintiff should have denlanded 
his exemption at  the time of levy or within a reasonable time 
thereafter, before the day of sale ; that plaintiff had waived his 
right to the same, and asked the court so to i~istruct the jury, 
which was refused-the court telling the jury there was no evi- 
dence of a waiver. Defendant excepted. Verdict arid juclg- 
ment for plaintiff; appeal by defendant. 

,Wr. S. TK Isler, for plaintiff. 
Xessrs. ,li'xon, Simnzons dl: Manly, for defendant. 

MERRIMON, J.  The defendant .insisted that the plaiiitiff 
o~rght to have demanded that his personal property exempt from 
executioli should be appraised and laid off to him at the time of' 
the levy upon his property, or within a reasonable time there- 
after, before the day of sale; and that illasmuch as he did not 
make such demand until the day of sale, he had waived his 
right to wake it. 

The court held that there was no such waiver, and we concur 
in its judgnient. 

The constitution provides that, "the personal property of any 
resident of this state, to the value of five hundred dollars, to be 
selected by such resident, shall be, and is hereby exempted f r o v  
sale under execution, or other final process of any court, issued 
for the collection of any debt." Art. X, $1. 

14 
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The statute giving practical effect to this provision of the 
constitutioii provides that, (' whenever the personal property of' 
any resident of this state shall he levied upon by virtue of any 
execution or other final process, issued for the collection of any 
debt, and the owner, or any agent or attorney in his behalf, 
shall demand that the same, or any part therrof, shall be exempt 
from sale under such execution, the sheriff or other officer niak- 
ing such l e ~ p  shall summon three appraisers," &c., to appraise 
2nd lay off the exempted property. THE CODE, $507. 

There is here no provision in terms or effect, that malies it 
imperative on the execution debtor to demand the appraisement 
nnd laying off of the exempted property; nor is there anything 
in the nature of the demand or the duty of the officers charged 
with the execution in relation thereto, that renders it necessary 
that i t  shall be made before the day of sale. 

The complete capacity to make the allotment would always 
remain until the day of  ale, and we can see no reason, cer- 
tainly no substantial reason, why it might not be done on the 
clay of the levy, or on any day before the sale, or on that day. 
I t  might happen that the execution debtor could not make the 
demand earlier than the clay of sale. H e  might be absent at 
the time of the levy, aud a variety of circumstances might exist 
that would reasonably delay the demand. The lailguage of the 
statute is "utlzenever the personal property of any residknt of 
this state shall be levied upon," &c., that is, at any time, while it 
is levied upon, and the leyy continnes to the day of sale. 

The law favors the homestead and the personal property 
exemption, and gives all reasonable opportunity for the assertion 
of the right thereto ; and statutes must be liberally construed to 
this end. These exemptions are not intended simply to serve 
the noble purpose of beneficence toward the needy and ~unfor- 
tunate, but as well the greater purpose of government in identi- 
fying every family, every citizen, as much as practicable, with 
the soil of the state, thus giving greater strength, permanency 
and dignity to citizenship, and enhancing the power and great- 
ness of the state. 
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I t  is wise policy in governnlent to identify its people with its 
soil and establish permanent honies for families arid individuals. 
This is essential to a steady, orderly and rcliahle population, 
and the accumulation of wealth, power and respectability. 

These exemptions have been deemed so important as to be 
made a feature in the government of the state. 

They are established aildl protected by constitutional provis- 
ions, and the statutes in execution of these provisions are thor- 
ough and strict in their details, imposing heavy p a l t i e s  and 
liabilities upon such officers as neglect or refuse to discharge 
their official duties in regard to them. 

We cannot doubt that a just constructiou of the statute gives 
the execution debtor the right, at any time, after the levy upon 
his property and before the sale thereof, to demand that his 
personal property exetnptio~l shall be ascertained. 

I n  this case, it is very apparent that the plaintiff did not 
intend to waive his right. H e  repeatedly notified the sheriff, 
that if he sold his cotton he woulld sue him, and at  last con- 
sulted legal counsel as to his rights, and under advice, gave the 
sheriff written notice of his denland. 

'The court properly refused to give the jury the instructions 
prayed for. I n  this there is no error, and the judgment must 
be affirmed. 

No error. Afirmed. 

JAMES F. KORMAN o. JOHN S. CRAFT. 

Persoml Propert9 Exemption-Mortgciye. 

Where a mortgagor conveyed his personal property, more than $500 in value, 
with a clause in the deed reserving his "personal property exemption 
allowed by law and to be selected by him"; Held, that the title to the whole 
of it passed to the mortgagee and remained in him, until the exempted arli- 
cles were legally set apart; and the simple act of executing n second mort- 
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gage conveying s part of said property, is not a selection of such pnrt, nor a 
separation of t h e  same from the bulk. The second mortgagee i n  sucll case 
holds in ~ubordination to the prior conveyance. 

(Massey v. Wuwen, 7 Jones, 143 ; Brnnnon v. Hccrdie, 88 N. C. 243, cited and 
approved j. 

CIVIL ACTION, tried on exceptions to the  report of a referee, 
at Spring Term, 1883, of W A S H I ~ T O X  Superior Court, before 
Shepherd, J 

The  court overruled the exceptions to the report of W. D. 
Pruden, referee, confirmed the report and gave judgment in favor 
of the defendant, from which the plaintiff appealed. 

No  counsel for plaintiff. 
Messrs. W. A. J foo~e  and James E. i4foore, for defendant. 

S ~ I T H ,  C. J. 011 January 2, 1873, Jeremiah Robertson, to 
secure certain debts due to the plaintiff by notes, executed to him 
a mortgage deed conveying enumerated articles of personal prop- 
erty, including the mule in dispute, inore than five hundred dol- 
lars in value, with the following reservation: "Saving and 
excepting my personal property exemption allowed by law, to 
be selected out of the above mentioned property by me or any 
member of my family entitled to such exemption." 

On the same day and shortly thereafter the said Robertson 
made a similar deed to the firm of Hornthal BL Bro., to secure 
his indebtedness to them of the mule and a horse, only without 
such or any reservation. The deeds were proved and registered 
according to the priority of execution. 

No claim was ever made by the mortgagor or any member of 
his family, nor any proceeding instituted, to have set apart and 
designated the exempted part of the articles enumerated in the 
first mortgage, and while some part of the debt therein secured 
has been discharged out of crops made in 1878, a larger amount 
still remains due. 
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Early in January of the next year, Robertson removed to an 
adjoining county, carrying the mule with him, and was pursued 
and possession recovered, under a claim and delivery proceeding, 
by Hornthal & Bro., who, under their mortgage, sold and deliv- 
ered to the defendant. The mortgagor died on the day of the 
seizure, a few hours later. 

The referee, who reports the foregoing facts, finds as his 
deduction therefrom that the execution of the second mortgage 
was an election to take and hold the mule as a part of the ex- 
empted articles, and the exercise of a reserved right, which enabled 
him to pass the title thereunder to Hornthal & Bro., and the 
plaintiff could not recover. 

The plaintiff excepted to this conclusion of the referee, but it 
was not sustained by the court, and judgment being rendered for 
the defendant, the plaintiff appeals. 

The sole question before us is as to the plaintiff's title and the 
effect upon it of the subsequent mortgage. 

We cannot give our assent to the view and ruling of the court. 
The title to all property mentioned in the prior mortgage passed 
to the plaintiff and there remained, until in some legal way the 
exempted articles were separated, set apart and valued a t  the 
instance of the debtor. There is no specific article included in 
the reserving clause, but the exenlption is of parts of the whole 
to be selected therefrom of an aggregate limited value, and to  bc 
ascertained in some mode thereafter. The mode of procedure by 
which this is to be done is pointed ont in section 511 of THE 
CODE, and is intended to be prompt and summary in its execution. 

Until this separation and valuation are made, the title to each 
and every article enumerated in the deed, in undistinguished 
bulk, is vested in the mortgagee, and he alone can sue for the 
conversion of any part. 

The selection is not effected by the simple act of executing 
a subsequent mortgage with or without n similar qualifying 
clause, and the second mortgagee holds in subordination to the 
prior conveyance. Robertson could have had his exemption laid 
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off after executing both deeds, and had a right to select the arti- 
cles which were to constitute it, onlitting or including the mule 
in the list. It' he had excllided the mule, the parties would have 
stood towards each other in  the simple relation of prior and pos- 
terior mortgagees as to their part of the property. If the ninle 
had been enlbraced in the selection, the result ~voald have been 
a divesting of the plaintiff's right for the benefit of the second 
mortgagee, against whom no exemption could operate; and thc 
present action could not have been maintained. 

This conclusion is sustained by an adjudication i n  this court, 
to which our attention was not called in the argument, so essen- 
tially like the present case in this feature, that we reproduce 
parts of the opinion in place of comments of onr own. 

I n  J f a s s ~ y  v. I.trarre,z, 7 Jones, 143, the insolvent debtor had 
conveyctl to the plaintiff by deed execated in Septen~ber, 1855, 
when the exenlptions contained in the Revised Code, ch. 45, 557 
and 8, mere in force, various articles nientioned in detail, adding 
to the enumeration the qualifying words, ('excepting only szcch 
part a s  the law allows poor debtors." These goods mere seized 
and sold under executions, by the defendant's direction, which 
were issued on judgments rendered after the making and regis- 
tration of the deed, and this suit was to recover damages for the 
conversion. 

The defence was that part of the property was exempted from 
the deed, as being that which the grantor was entitled to hold by 
virtue of section eight aforesaid. 

The ninth section provides n n~ethod for ascertaming and set- 
ting apart the exemptions which the debtor may have nnder the 
preceding section, as does section 51 1 of THE CODE in ascertain- 
ing and deterniiniag the personal exemptions allowed nnder the 
present law. 

MAKLY, J., delivering the opinion, uses this language: "We 
collcur with the court below in the opinion that the whole of the 
debtor's property passed ~lnder  the deed of September 7th) 1855, 
except the articles enumerated in 7th section of the Revised Code, 
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ch. 4.5. Articles which may be allowed under the 8th section, 
until they are set apart according to the provisions of the 9th' 
are in every respect unclistinguishable from the rest of the debtor's 
property." 

Again lie proceecls: "Other articles tllan the excepted olies of 
the 7th section arc only conditionally exempt, ancl do not belong 
to the charity list until certain legal proceedings are had bywhich 
the property is impressed with n new character-a character 
which it does not intrinsically possess." 

I n  accordacce with this reasoning, and in regard to a reserva- 
tion not dissimilar, after referring to a case in I<entuck~, we 
recently said : "This case seems to ejtablish the  propoqition that 
all the goods are traniferred and the pSopei.t!j renwius in the  
assignee, u~tti l  the reserveil p n d  is s~patated and ullo2terl to t l ~ c  
clebtor, as exempt." B , w ~ n o ~ z  v. ITadie, 88 S. C., 243. 

W e  are therefore of opinion that the proper4 in  :he mule \!-as 
in the plaintiff and he is entitlcd to recover. 

The referee finds the value of the ~nnle  to be $75 ,  but does 
not ascertain the damages beyond that sum. Jf the plaintiff qo 

elect, he may have judgment for that sun1 in thii court; otl1ern.i-c 
the cause must be rcmanclecl in order to an inquiry illto the 
damages. 

There is error, and the judgn~ent is reversed, and unless thc 
plaintiff is content to have judgnlent as above, the came I ~ L I S ~  be 
remandecl. 

Error. Reverwl. 

MARY McGLENSERY v. R E I D  bIILLER and others 

Hzcsbnnd and W$e, probccte of deed of-Tenant by the Co?~~,tesy- 
Parties. 

1. h deed rnad'e in 1852 by I~nsband and wife, conveying the wife's land, waq 

required to be first acknowledged by the husband and wife, : ~ n d  then her 
pr ivy examinntion h k e n  ; ant1 unless this order of acknowledg~nent ant1 
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prol~tc. ,  under the Revised Statutes, ch. 37, 2210, 11, \\-as observed, the 
cleed is ineffectual to pass title either to the interest, of the wife or t l ~ a t  of 
the 11!1sband as tenant by the courtesy initiate. 

2. h hust):~nd tenant by the conrtesyinitiate has an interest in t l ~ e  land, and is 
a necessary party to n snit respecting i t ;  and if Ire r e f n ~ e  to become n, co- 
plaintiff in  an action by the wife to assert her right to the property, Ire 
s l~onld l x  made a party defendant. 

:L Rut ml~er-e tlie action concerns her separate property, o r  is between I~erself 
and her Irushand, she may sue alone. THE CODE, B U S .  

( B ~ ~ r g c s s  v. Wilson, 2 Dev., 306; Pierce v. TVunett, 10 Ired., 446 ; Malloy v. 
Bruden, SS N. C., 305 ; JVilliums v. Lc~nier, Rnsh., 30;  H o u s t o n  V. Brown, 7 
Jones, 161; Wilson v. Arenta, 70 N .  C., 670, cited and approved). 

EJECTMENT tried : i t  Spring Tcrm, 1883, of A s m  Superior 
Court, before Cl~tlger, J. 

The plaintiff is a niarrietl wornam. She intcrti~arried with 
lux present hoshand, Martin McGlcnncry, in the ycar 1850. 
Tllere were children of the n~arriagc born alive, and at  the time 
of the marriage shr was seized i n  fec of thc lands ilescribed in 
the complaint. 

On the 7th day of' February, 1852, the plaintiff and her hus- 
band execnted a deed pr~rportiug to convey the lsnd in fcc to 
John Harteog and Eliza Hartzog. The execution of this dced 
was witnessed by C. R. Phillips. 

The husband never acknowledged the execntion of the deed, 
but on th"c5th day of June, 1867, the execution thereof by 
llinl mas proved before the clerk of the county court of Ashe 
county by the subscribing witness. 

The county court of that county, at  the February term thereof 
in 1852, made an order in these words: " I t  appearing to tlrr 
satisfaction of the court that Mary McGlenncry is a citizen of 
Wilkes county, it is ordered that C. R. Phillips, one of' the 
court, and B. C. Callowap, be appointed commissioners to take 
the privy examination of the said Mary McGlennery, and that 
a commission iswe to tlien~ t o r ~ c h i n ~  the execution of the said 
deed by her." 
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There appears on the recorll an entry in these words : " Feb- 
ruary 7th, 1852. We, the undersigned, being appointed by the 
conrt to take the acknowledgment of Mary McGlennery to the 
above deed, examined her separate and apart from her husband, 
and she says that it is her deed and act of' her own free will." 
(Signed by Phillips and Calloway). 

I t  appears that a comrnission issued to the persons who signed 
this certificate, directing then1 to take the acknowledgment of 
the execution of the said deed by the plaintiff, and her privy 
examination in relation thereto, but i t  does not appear that the 
con~mission TV~LS ever returned to the court, or that the court ever 
made any order directing the registration of the deed and the 
certificate thereon. 

I t  further appears that another entry mas made on the deed 
in the following words : " North Carolina, Ashe county : June 
15th, 1857. The  within deed was duly ~ r o o e d  before me by the 
oath of C. R. Phillips, one of the subscribing witnesses to said 
deed, and ordered to be registered, together with the certificate 

I annexed. Test, B. Gambill, C. C. C." 
I The husband of the plaintiff is not joined as a party to the 

action, because he refused to be rnnde a party. 
The defendants claim title to the land i11 question by virtue 

of the deed above referred to. 
The plaintiff insists that the deed was inoperative and void, 

because the privy examination of the plaintiff was insufficient; 
and further, that it was liliewisc inoperative and void as to the 
husband of the plaintiff. The court so held, and the defendants 
excepted and appealed from the judgment. 

Jfessrs. Linney, Withempoon and Eblk, for plain tiff. 
Mr. J. It< Todd, for defendants. 

MERRIMON, J., after fitating the facts. The principd ques- 
tion raised by the exceptions was as to the validity and suffi- 
ciency of the probate of the d e ~ t l  executed by the philitiff and 
her husband on the 7th (lay of February, 1852. 
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In our judgment the privy examination of the wife is fatally 
defective, and therefore 110 title passed to the bargainee~ by 
the deed. 

The  execution of the deed i n  question purports to have been 
proved under and in pursuance of the Revised Statutes, ch. 37, 
$510, 11. These sectiom provide in substance that a deed exe- 
cuted by husband a i d  wife must be acknowledged before a judge 
of the supreme or superior courts, or before the county court of 
the county where the land lies, and that then the privy exam- 
ination of thewwife shall be taken l)y the judge, or by some 
member of the county court appointed by the court for that 
purpose. I f  the deed shall be acknowledged by the husl)and, 
or proved as to him by the oath of one or more witnesses before 
a jitdge, or before the county court of the county where the land 
lies, and it shall be represellted to the judge or county court that 
the wife is a resident of another county, or is so aged and infirm 
that shc cannot travel to the judge or c o ~ i ~ t y  court to make 
aclinowledgment of the deed and let her privy examination be 
taken, then, and not until then, the judge or the county court 
may, by his or their order, direct the clerk of the county court 
of the county wherc the land lics to issue a commission to two 
or more commissioners, authorizing them to take the acknowl- 
edgment of such deecl of the fenze covert, and likewise to examine 
her privily ancl apart from her husband, touching her free con- 
sent in the execution of the deed; nnd when they shall h : ~ w  
taken such acknowledgment and privy examination, to certify 
the same to the county court, and this court shall then order the  
mme, with the com'mission aud certificate, to be registered. 

I t  is contemplated and required by the statute that the deed 
shall be first acknowledged by the husband ancl wife, a t d  that 
her privy exan~ination shall be taken afterwards; or, if for any 
of the causes specified in the statute this cannot be done, then, 
first, the husband must acknowledge the execution of the deed, 
or  it must be proved as to him by witnesses before a judge or 
the county court, a l ~ d  then, upon suggestion to the judge or  
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county court, as directed by the statute, the commission n ~ a y  go 
out to take the acknowledgment and privy examination of 
thc wife. 

This is the order of aclinowledgmeut of the execution of 
a deed by husband and wife provided by the terms of the statute, 
and this order is regarded as material, and of the substance of 
the execution of such a deed. The leading purpose of' the stat- 
ute, i t  is true, was to facilitate alienations by married women, 
but i t  was likewise intended to protect them against the undue 
iaflueuce of their husbands. Hence, the privy examination: 
this was to take place after the acknowledgment of the signing 
of the deed, apa1.t from the l~usband, in the presence of the ex- 
amining officers where tlie wife mas supposed to feel free to 
express herself uuder the examination as to her will aud desire 
i n  respect to the deed. I t  was intended also that the husband 
should first ackuowledge the execlition of the deed, to the end 
i t  might appear that the wife signed the sarne with his knowl- 
edge and consent. Shc is to be protected by him as well as by 
the law. This view of the statute is fully warranted by its terms 
and purpose, and it has been so repeatedly and uniformly cqn- 
itrued. Bul-gem v. Wilson, 2 Dev., 306; Pierce v. Wianett, 1 0  
Ired., 446; iMulloy v. Bruden, 88  N. C., 306. 

It does not appear that the deed in q~lestion was ever before 
the county court, or that the husband ever acknowledged it, or 
that it had been proved as to him by witnesses before the sup- 
posetl privy examination of the wife. Indeed, it appears nega- 
tively that he never acknowledged it, and affirmatively that it 
mas proved as to him by witnesses several years afterwards. 

T h e  order of the court appointing the  con~missioners is indefi- 
nite in its terms and very defective in its provisions. I t  does 
not mention that :1ny particular deed had beer1 aclinowledged, or 
proved by any peran,  nor does it npp'ear whnt deed the plaintiff 
was to be examined about. 

I The report of thc con~t~rissioners is quite as defective. I t  does 
riot appear thnt i t  w:is ever certifie(1 to the court, or that the 
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court ever saw it, or made any order respecting it ;  nor does it 
appear that the court ever ordered the deed, the entries thereon, 
or the co~nn~ission, or any return of it, to be registered. There 
could scarcely be a lamer atten~pt at a compliance with the essen- 
tial requisites of the statute. We cannot hesitate to hold that 
the statute was not complied with, and the deed is inoperative. 

The marriage took place in 1850; the wife was seized in fee 
of the lands at the time of the marriage, and there were children 
of the marriage born alive. Hence the husband has a life estate 
in the lands as tenant by tile courtesy initiate. H e  could not, hom- 
ever, sell or lease it for the term of hi+ life, or for any less term 
of years, without the consent of his wife, to bc made effectual by 
deed executed in the same irlanner ns deeds art. required to he 
executed by married women to pass title to their real estate. 
Nor could any such interest of his he subject to sale to satisfy 
any execution obtained against him. Rev. Code., ch. 56, 51 ; 
Williams v. Lanier, Busb., 30; Houston v. Brown, 7 Jones, 161 ; 
Wilson v. Awntx, 70 N. C., 670. 

While the husband is thus tenant by the courtesy, he had no 
power to convey his life estate as tenaot hy the courtesy initiate,and 
therefore, the deed as to him is inoperative, as well as to the wife. 

I t  thus appears that the husbaud has an interest in the land 
in question, and lie ought, therefore, to be joined as party 
plaintiff with his wife in this action. I t  secms that the counsel 
for the plaintiff so thought, for it is stated in the complaint that 
the " husband, for reasons personal to himself, refused to join as 
plaintiff in this cause." Kevertheless, he is n necessary party 
and must be made such before there can be a judgment ripol~ 
the merits of the action. Where it appears in an action that a 
person not a party to it had a direct interest in the subject mat- 
ter of litigation, the court ;will not proceed to judgment until 
such person be made a party. And where the husband ought 
to join the wife in an action and refuses to do so, and likewise, 
where it appears that he has an interest in the subject matter of' 
litigation, xnd is on that accouut a necessary party, he must be 
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made such before the court will give judgment upon the merits 
of the action. This is upon the principle that the court will 
make all necessary parties, and do whatever else that may be 
proper and essential to perfect its jurisdiction of the action and 
make its judgment effectual as to the subject matter iu dispute. 

Ordinarily, tvheu a married woman brings an action, her hus- 
band must be joined with her, except " when the action concerns 
her separate property," or " when the action is between herself 
and her husband." THE CODE, $178. But if for any cause he 
will not join his wife in the assertion of her rights by action, 
and give that aid and protection that he ought to do as husband, 
or, if he is a necessary party to a complete determination or set- 
tlement of the questions involved in the action, and his refusal 
to join in the action appears, as it must do by proper averment, 
then he may be made a party defendant. I f  this were not so, 
the husband might by his refusal to join the wife in a proper 
action deprive her of all legal remedies. This the law will not 
tolerate. The husband ought to be the protector and helper of 
the wife, and if he will not be voluntarily, the lam will compel 
him in all proper cases to do his duty, by bringing him into the 
action as a defendant. This is so upon general principles, as 
well as by statute. The statute provides in the broadest aud 
most comprehensive terms for making parties to actions, and 
embraces cases like the present. THE CODE, §§184, 185. Here, 
the husband is " a  necessary party to a complete determination 
or settlement of the questions involved in the action." H e  ought, 
as husband, to join as party plaintiff, but he will not. I n  such 
a case, he may be made a defendant. The provisions of the two 
last cited sections are general, and embrace and apply to all. cases 
touching which special provision as to parties has been made by 
THE CODE. 

There is no reason fonnded in principle or policy, why a hus- 
band should be allowed, by reason of his relation as husband, 
for one cause or another, to deprive the wife of the remedies 
allowed by law. It would be singular indeed, if a wife, entitled 



222 I N  THE S U P R E M E  COURT. 

to the posseesioll and enjoyment of valuable real estate, in which 
the husband has some interest, could not assert her right by 
action, because her husband refused to join her in it. Such is 
not the law, and if he will not join her, she may bring him in 
as defendant for all legitimate purposes. 

W e  do not undertake to decide, at this time, what are the 
rights of the mife in respect to the lands in dispnte. It will be 
proper to do so only when the husband is before thc court. 

As the husband mas not made a party, and is necessary as a 
party, the judgment must be set aside, and a new trial awarded, 
to the end the husband lnoy be made a party if the plaintiff' 
shall so determine, and the action may be disposed of according 
to lam. Judgment accordingly. Let this be certified. 

Error. T%nire cle novo. 

E. S: A .  J. BURS8 v. H U G H  McGREGOR and wife. 

Ma~rietl  Women, contract of-Equitable lien on land to secure 
purchase money. 

A married woman, her husband joining in the deed, conveyed land she 
owned and received a deed for a tract of greater value, in pursuance of an 
arrangement to exchange the tracts ; she agreed to execute note and mort- 
gage to plaintiff on the latter tract to secure the difference in the price, 
which was accordingly done, jointly with her husband ; but she refused to 
acknowledge that the mortgage was executed of her own free will ; Held, 
that while she cannot be compelled to make the acknowledgment, the con- 
tract is binding, and the land conveyed to her subject to the payment of 
the price, by reason of an. equitable lien in favor of the plaintiff; if she 
keeps the property she must pay the debt. But the land is not chargeable 
with the debt due by the husband to the plaintiff, and included in the note. 

(Atkinson v. Richardson, 74 N. C., 455; Pi$pen v. Wesson, Ib., 43i ; Bunting v. 
Jones, 78 N. C., 242 ; Newhart v. Peters, 80 N. C., 166 ; Hall v. Short, 81 N. 
C., 273; Johnson v. C'odvane, 84 N. C., 446; Scot v .  Battle, 85 N. C., 384, 
cited and approved). 
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CIVIL ACTION tried upon demurrer to con-~plaint at Spring 
Term, 1883, of ROBESON Superior Court, before &!&Rae, J. 

The court overnded the demurrer and gave judgment for 
plaintiffs and the defendants appealed. 

91essr.s. French & Nornzent, for plaintiffs. 
Messrs. Rowlctntl & McLem, for defendants. 

MERRIMOX, J. The demurrer adn~its the averments of' the 
complaint, and the facts therein stated must be accepted as sub- 
stantially true. So that thc question is, does the complaint state 
a cause of action ? 

I t  appears that the feme cove~t defendant was the owner in 
her own right of a tract of land and desired to exchange it for 
another tract of greater value that the plaintiffs had purchased 
from D. M. Currie, but for whicli they had not taken title to 
themselves. 

I t  was accorclingly agreed between the plaintiffs and the fenze 
defendant, that she should convey her tract of land to the said 
Currie at  the price of $1,000; that the latter, at  the instance of 
the plaintiffs, should convey to her the title in fee for the tract 
he had sold them, at  the price of $1,300; that she shoultl join 
her husbnud in the execution of two pron~issory notes to plain- 
tiffs due at different times, and also execute a mortgage of the 
land (so to be conveyed .to her) to secure the payment of these 
notes. 

I n  pursuance of such agreement, the wife and her husband 
joined in a conveyance of her land to Currie, and the latter and 
his wife joined in a proper deed conveying the fee simple title, 
in the land sold by Currie to the plaintiffs, to the feme 
defendant. 

The  feme defendant and her husband joined in the execution 
of two notes, each for $237.50, and a mortgage of the land so 
conveyed to her, to secure the payment of these notes, but upon 
her privy examination before a justice of the peace, touching 
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her free consent in the execution of the mortgage, she persist- 
ently refused to aclinowledge the execution thereof by her of 
her own free will and consent, and thus refused to give the 
mortgage efficiency. 

I n  the two notes was embraced a debt of $175.00 of the hns- 
band due to the plaintiffs. 

The contract between the plaintiffs and the fewze defendant 
was intended to be one transaction. The deeds, the notes and 
the mortgage were to be executed simultaneously. It was man- 
ifestly not the intention of the plaintiffs to relinquish thcir 
right to have the title to the Iand they had purchased from 
Currie, uutil the difference in value between this land and that 
of the feme defendant should be paid. The  wife and the hus- 
band so understood, and the latter approved of the contract in  
writing, by joining his wife in the execution of the deed to 
Currie, and the notes and the mortgage to the plaintiffs. Indeed, 
it was of the substance of the agreement, that thc plaintif& 
should have a lien upon the land to secure their debt of $300, 
the difference in value between the two tracts. 

The wife having obtained the title to the land she desired to 
own, availing herself of her disabilities as a ~narried woman, 
refused to pay the differencc in price of the two tracts, or to exe- 
cute the mortgage to secure it, as she agrecd to do. Having 
gotten the title, she seeks to avoid paying a part of what she 
justly owes and agreed to pay for it ! Shc repudiates her con- 
tract, and desires to obtain the fruit of so much of i t  as is bene- 
ficial to herself! 

This the law will not tolerate. The constitutioll and the 
statute wisely extend large and carefd protectios and safeguards 
to married women j n  respect to their rights and property, but it 
is no part of their purpose to permit, much less help one of 
them to perpetuate a fraud, if by possibility, under some sinis- 
ter influence, she slionld attempt to do so. It would be a 
reproach upon the law if such a thing could happen. 
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I n  this case the wife cannot be compelled to esecute the 
mortgage, as she agreed to, or to reconvey the land she has the 
legal title for, to Currie or the plaintiffs, upon the payment to 
her of $1,000, the price of the land she conveyed to Currie; 
but she took the land conveyed to her by him, charged in her 
hands, with an equitable lien in favor of the plaintiffs, arising 
out of the contract to secure the money she agreed to pay then1 
as the difference in value between her land and theirfi. There 
was no agreement that the titlc to the land should pass to the 
wife absolutely; on the contrary, it was in effect stipulated that 
i t  should not. I n  such a case, the creditor may, i n  an action 
like the preseot one, reach the property for which the debt was 
contracted, and sell ,so much of it as may be necessary to dis- 
charge the debt. The wife may, under an engagement not 
legally binding npon her, refuse to pay her debt, but if she does 
so, she cannot keep the property for which the debt was con- 
tracted. It mould contravenc the plainest principles of justice 
to allow a married woman to get possession of property under 
an engagement not b i d i n g  upon her, aud let her repudiate her 
contract and keep :he propcrty! She n~iist observe and keep 
her engagement, or else return the property; if she will not, the 
creditor may pursue and recover it by proper action in her 
hands. Atkinson v. Richardson, 74 N. C.,  455: Bunting v. 
Jones, 78 N. C., 242; Newhavt v. Peters, 80 N. C., 166; Hall 
v. Short, S l  N. C., 273 ; Johnson v. C'ochrane, 84 K. C., 446 ; 
Scott v. Battle, 85 N. C., 184. 

If, however, one under a contract not binding on her sell 
property to a married woman, that shall be consumed or clis- 
posed of in some way, so that he cannot reach it, if she chooses 
to disaffirm her contract, and not pay the purchase money, in 
that case, the creditor must pay the penalty of his folly in thc 
loss of his debt. Scott v. Battle, supva. 

The notes mentioned inc!ude a debt of $175.00, that the 
defendant husband owed the plaintiffs. This the wife is not 
bound to pay; it is not a part of the price of the land, nor is 

15 
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the land chargeable with it. Yippeu v. Il'essoll, 74 IS. C., 437. 
T h e  court properly overruled the  demurrer. There is n o  

error, and the judgment must be affirmed. Let  this Lw certified. 
N o  error. Affirmctl. 

J O H N  CARSON v. IVILLIAM DELLINGEK. 

New D-ial-Di.scretio~lar?j Power-iVewly-discoverecl Evidence. 

1. An application for a new trial, except for error of law in its conduct, i s  
addressed solely to the discretion of the presiding judge, whose decision 
is not reviewable on appeal; Therefore, where a party moved for a new 
trial upon the ground that he had found a witness whose testimony was 
material to his case, and stating in his affidavit how he came into posses- 
sion of the name of the witness, &.; I3eld, thht the judge's refusal of the 
motion was conclusive. 

2. HekL J'iu%'~er: The granting a new trial for newly-discovered evidence and 
for matter occurring since the trial, where the application is made to this 
court, is 11 matter of sound discretion, in the exercise of which the court 
will be governed by the peculiar circumstances of the case. 

Illiome v. Eclmiston, 70 N. C., 471; Thomas v. Myers, 87 N. C., 31; Pain v. 
Pain, 80 N. C., 322: Dalton v. Webster, 82 N. C., 279; Pc-sl v. Cooper, 68 N. 
C., 131 ; Rledsoe v. Nimn, 69 N. C., 81 ; 3Ien~y v. Smilh, 78 N. C., 27 ; ITorne 
v. Home, 55 N. C., 101; Powell v. TTratson,6 Ired. Eq., 94; IIoustonv. Smith, 
Ih., 264; Dyche v. Paiton, 8 Ired. Eq., 295, and 3 Jones Eq., 332 ; Holmes v .  
Godwin, 69 N. C., 467 ; Bank v. Tiddy, 67 N. C., 169; Moore v. Dickson, 74 
N. C., 423; Slate v. Lindsey, 78 N. C., 499, cited, commented on and 
approved). 

EJECTMENT tried at Fall Term, 1882, of M c D o w ~ ~ r ,  Supe- 
rior Court, before dce).y, J. 

The defendant appealed. 

Messrs. Rende, Busbee & Busbee, for plaintiff. 
filessrs. Sinclair & Xinclair and J. B. Batchelor, for defeudant. 
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SMITH, C'. J. The controversy in this action, upon the only 
issue subn~itted to and passed on by the jury, was to the proper 
position of the boundary lines of the one hundred acre grant 
issued to one Lewis Clark, of wllich the defendant is in posses- 
sion of the part claimed by the plaintiff under a grant of earlier 
date to John Carson and subsequent conveyances reaching to 
himself. The defendant claimed the interference by virtue of 
an adversary continuons occupation for over forty years by those 
who preceded, and himself under color of title by deeds whose 
lines were dependent on and fixed by the location of those called 
for in the grant to Clark. These boundaries the defendal~t 
was unable to establish in consequence of the clearings by which 
all natnr.d objects had been removed, and a verdict was found 
for the plaintifl?, declaring him to be the owner in fee simple of 
the land describecl in the complaint. 

Afterwards and during the term the defendant moved for 3 

new trial, upon the gro~~nci  that he had since found a witness 
whom he had seen at his residence in another county son~e 
seventy niiles distant and conversed with on the subject, by 
whose testimony he would be able to locate the corners and lines 
of the Clark grant at the places contended for on the trial. 
I n  support of the application, his own affidavit, set out in full 
in the transcript, was read, explaining how he came into posses- 
sion of the name of the witness; his repeated and uasuccessful 
previous efforts to obtain the needed evidence; the opportunities 
and means of knowledge possessed by the witness, and other 
matters in excuse which it is not necessary to further recite. 

The court declined to interfere with the verdict and euterecl up 
judgnlent for the plaintiff, from which the defendant appeals. 

The only question presented is whether the refusal of his ap- 
plication is a ruling erroneous in law and reviewable i n  this 
court. 

However strongly the recitals in the affidavit, assutuir~g them 
to be true, may appeal to the presiding judge for his ioterposi- 
tion in the exercise of the power confided to him iu administer- 
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ing the law, and to give to the defendant an opportunity to ~nake 
use of the testimony of the newly found witness before another 
jury, it is a matter of discretion reposed in him which we have 
neither the right nor disposition to supervise or control. Con- 
siderations of the kind are addressed to his judgment, founded 
upon full knowledge of all that transpired at the hearing before 
the jury; and his decision granting or refusing the application 
is, and ought to be, final and conclusiw. 

The defendant's counsel attempts to mithdraw the present ap- 
plication from thc admitted general rule and distinguish it, as 
governed by fixed and well established principles of lam, and 
insists that when the required conditions are met, the denial is of 
a legal right in the applicant and constitutes an error in law 
which may be revised and remedied by appeal. 

I n  our examination of the authorities we do not find this dis- 
tinction recognized, nor a motion on the ground of testimony 
recently found put upon a different footing with a motion to set 
aside a verdict and grant a new trial for any other assigned rea- 
son, not involving an error of law committed during its progress, 
the sufficiency of which the ,judge hiinself determines. 

The jurisdiction conferred upon this court by the constitution, 
article four, section eight, aside from the enlargement made in 
the late amendment which has no application to the case, is "to 
review upon appeal every decision of the courts below upon every 
matter of law or legal inference," and we can revise and correct 
erroneous rulings in matters of law arising out of ascertained 
facts, and not the exercise of a discretionary power. There are 
no facts found before us upon which the action of the judge, the 
subject of complaint, is predicated, so that, if it mere the subject 
matter of appeal, we could decide upon its correctness. The 
affidavits which furnish the evidence of the assumed facts aud 
which may be sufficient to warrant a finding, do not authorize 
this court to proceed upon them as established, in order to review 
fhe ruling. This alone is an ndequate reason for refusing to 
entertain the appeal. 
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W e  propose, in illustration of this principle, to refer to some 
of our own adjudications, from which i t  mill be seen that, upon 
whatever grounds bused, the application for a new trial, except 
for error of law in its conduct, is addressed solely to the cliscre- 
tion of the trying judge and must abide the result of his opinion. 

( 'By C. C. P., $299,'' remarks BYNUM, J., "an appeal is 
allowed as well from an order granting as refusing a new trial, 
but in either case the matter appealed from must be of law or 
legal reference. * * * T o  give parties the benefit of the 
above section of the Code, the  courts should, and no doubt will, 
on exceptions taken by the party aggrieved, put  upon the record 
the uiatters inducing the order granting as well as refusinga new 
trial. The  appellate court can thus see whether the order pre- 
sents a matter of law which is the subject of review, or matter 
of discretion which is not. I n  this way only, i t  is conceived, can 
the  full benefit of that provision of the Code be secured to suit- 
ors. Moore v. Edmiston, 70  N. C.,  471; Thomcrs v. ,Jfyers, $7 
N. C., 31. 

I n  Ptrin v. Pain, 8 0  X. C., 322, in nnswer to an exception to 
the refr~sal of the judge to re-open the case and hear further 
testimony, the court declare : "T ie  cannot re vie:^ the exercise of 
this discretion. The  point was for him and not for us to deter- 
mine, and his action is conclusive." 

So where the judge overruled a motion to set aside the judg- 
ment and grant a new trial, ASRE, J., says: " I t  is a pure mat- 
ter of discretion with H i s  Honor from which no appeal lies. 
Brrlton v. Webster, 82  N. C., 279." 

The  principle cnnnciated in the opiuion of READE, J., in T'est V. 

Cooper., 68 N. C., 131, i l l  its application to the facts in the present 
case, is decisive of it. Upon thc report of a referee coming in, 
the defendant moved to refer the matter back with instructions 
to re-open the account and hcar newly discovered evidence, and 
the motion was allowed. T h e  court say in reply to an objection 
to this ruling, that "it is as well settled as anything in the prac- 
tice that the judge who tries the cause may set aside a verdict 
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and grant a new trial for newly discorcretl ecidrncc, or hec~:ruie 
tlic verdict is agaiust the weigllt of the evidcncc, or becnauzc: the 
tlaiuage~ are excessive, kc .  'And the same is true in regard to a 
report wilich is in thc nature of a verdict. And this i-j tloltc i n  
the exercise of his tliscwtion, from which no appeal lies. " " * 
Thcre scenls to be an inlpressiou that there may he an appeal 
fro111 every motion for a new trial, aud the fact. is overlooked 
that i t  mast 'involve a matter of law or legal inference,' a i d  
uot a mere matter of discretion. This  will illustrate: 'plaintiff 
recovers of the defendant $1,000. Defendant files an affidavit 
the t  since the trial he 113s discovered th'rt he call prove the debt 
has been paid. His  Honor says: I believe your affidavit and 
grant a new trial; or, I do not believe it, and I refuse a nclv 
trial. This  is a matter of discretion, and no appeal lies.'" 

The sanlc view is taken as to the character of an application 
made originally to thiq court for its exercise of the same power, 
11 hich mas entertained in B/edsoe I-. ATixon, 69 N. C., 81 ; H e n r . ~ ~  
v. Smith, 78 N. C., 27; H o m e  v. Horrte, 75 N. C., 181. I n  the 
last case the court decalare that "the allowance of the motion to 
vacate the judgment and grant a new trial for neidy discozwecl 
~vidence and for matter occurring since the trial, under the snper- 
visory power arid equitable jurisdiction of this court, is sl mntte, 
qf sound tliscl-etion, i n  the exercise of which the court will be gor- 
crr~ecl b~ the peculiar circunzstwnces o_f ecrch case." 

When the interposition of a court of equity was invoked 
under our former system, after the control of a court of law 
over its judgments mac lost hy the expiration of the term, and 
to provide fbr which, under restrictions, that  power was pro- 
longed for a year by section 133 of the  Code of Civil Proced- 
ure, it was afforded with reluctance and in a narrow range of 
cases, as in case of fraud (Powell v. U'atson, 6 Ired. Eq., 94), or 
where thc new evidence is sucll as in effect t o  destroy the  adver- 
sary proof (Houston v. Smith, Ih., 264), or  where a f'dsc. witness, 
knowll t o  be suc .~~  by the party for whom he testifies, without 
menw vf c.ontradiction : ~ t  the trial, ant1 the mitncass ha.; been 
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prosecuted for perjury or has escaped beyond the process of law. 
Dyche v. Patton, 8 Ired. Eq., 295, and S. C., 3 Jones Eq., 332. 

The  rulings indicate the great reluctance with which the courts 
of  equity interposed to take from a snccessful litigant the fruits 
of his recovery a t  law, and to exercise its coercive power over 
his person, and that it was only done in cases of manifest injus- 
tice and wrong, and where there n7as no other relief attainable. 

T h e  appellant, however, relies in his brief upon what is said 
by RODMAN, J., in Hol rn~s  V. Godwin, 69 N. C., 467, upon an 
application 111ade on similar grounds and denied by the court: 
" W e  are of opinion that the granting of a new trial for such a 
cause necessarily, always, or nearly always, must be within the 
discretion of the presiding judge, and that his decision can ?lever, 
or cery vnrely, in such a case, be on a naked matter of law or 
legal inference, so ns to ccuthorize a n  appeal." 

Then, after pointing out the several conditions requisite to 
sustain the motion, to-wit: 1. That the witness will give the 
newly discovered evidence. 2. That it is probably true. 3. 
T h a t  it is material. 4. That due diligence was used in securing 
it, he adds:  " I t  is perhaps possible to imagine a case in which 
a l l  these considerations might be conceded for the party, and the 
refusal of a judge in such case (the italics are his) would make 
a question of law. But  i t  is scarcely possible to conceive of a 
refusal by a judge in exactly such a case." 

I n  this case a counter-affidavit mas offered, and as of course 
the  judge was required to consider the opposing proofs and 
determine the facts established. Clearly this was not reviewa- 
Ile on appeal. The  general proposition is in full accord with 
the  rule that comnlits to the discretion of the judge the solution 
of the question as to the award of another trial, and the intima- 
tion that the discretion may be so grossly abused as to be subject 
to  correctiou is but another instauce of the extreme caution with 
which the judge laps down a general rule. I n  a similar manner 
h e  expresses himself in referelice to an appellate revision of an 
order of continunncc, s:lying, " if ill any case \re had the right 
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GCG~ENHEIMER V .  BROOKFIELD. 

to rcvisc his discretion, it must certainly be one of plain and 
palpable error to justifv us in undertaking to do so." Bank v. 
Tiddy, 67 N. C., 169. Similar intin~ations find expression in  
iUoore v. Dicbon, 74 N. C., 423, and State v. Lindsey, 78 N. 
C., 499. 

It is enough to say that no such case has yet occurred, and 
until it does, and the hand of a corrective court is applied, me 
prefer to abide by the general rule, which leaves all such mat- 
ters to the disposal of the presiding judge, who is much more 
competent to adn~inister justice between the parties, possessed as 
he is, and we are not, of all the facts and circumstances upon 
which he is to act. 

For  the reasons stated we must affirm the judgment. 
No crror: Affirmed. 

GUGGENHEIhlER & ADELSDORF V. JOHN BROOKFIELD. 

I;l.crud and Fraudulent Co~zveynnces-Attczchnzent. 

1, d debtor unable to pay his indebtedness in full, has the riglit to prefer 
creditors, if he ride no reservation for his own benefit to the injury of 
creditors unprovided for. 

1. An attachment issued upon an affidavit alleging a fraudulent disposition of 
property, and i t  appeared that  the defendant executed a deed to a trustee 
to secure debts to certain preferled creditors, which was placed in the 
Iiands of an attorney to be delivered when it became necessary to give 
priority to them; and upon being informed of the attachment proceedings, 
the trustee executed the deed and placed i t  in the regibter's hands for 
registration on the same day the attachment issued. The court found as 
:I fact, and adjudged that the defendant had not assigned his property to 
defraud creditors; Held, no error. 

(Rendw v. W p n e ,  86 K. C., 268; Hale v. Richnidson, 89 X. C., 62 ; i l l o o ~ e  v .  
Hinnant, Ib., 455, cited and approved). 

XOTE.-S~IITH, C. J. The  case of Claflin & Co. against Brookfield is simi- 
lar  to chis case, and must be disposed of in the uame way. There is no error. 
This will be certified. 
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MOTIOX to vacate an attachment, in an action pending in 
MECRLEKBURC: S~iperior Court, heard at Charlotte on March 
16th, 1583, before MacRae, J. 

F r o n ~  the juclgn~ent vacating the attachment the plaiutiffs 
appealed. 

Xessrs. Bumell & IVdl ier ,  for plaintiffs. 
Messm. Jones &: Johnston, for defendant. 

SNITH, C .  J. The plaintiff; conlmenced their action on 
March 2d, 1883, and at  the same time sued out a warrant of 
attachment which was at  once levied upon goods of the defend- 
ant. The order for its issue was based upon an affidavit stating 
that the defendant "has assigned and disposed of some of his 
property with intent to defraud his creditors, as affiant is 
informed and believes." 

After giving notice to the plaintiff of the intended application, 
the defendants' counsel on March 16th lnoved before MacRae, J., 
to vacate the order and discharge the attachment, which being 
heard upon affidavits, was allowed, and the plaintif% appealed. 

The evidence has been unnecessarily sent np, since the facts 
are found by the court, and there being no suggestion that there 
is no evidence to support any of the several findings, they are 
conclusive in an appellate review. 

The fact relied on principally, if not wholly, to sustain the 
allegation of fraudulent assignment, was a deed in trust exe- 
cuted by thc defendant to one J. M. Avery, conveying the 
defendant's stock of goods in Charlotte, and his chosks in action 
to the trustee to secure debts due to The Traders' Kational Bank 
in that city and the copartnership firm of Latta & Bro. The 
circumstances attending the assignment are as follows: 

On the 20th day of January preceding, the defendant caused 
the deed to be prepared by his attorneys, giving the said prefer- 
ence, and signed and seal~tl the same in the presence of the 
president of' the bank, who beca~ac a n  attesting witness, and 
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placed the deed in the hauds of his attorneys to be held by them, 
and delivered only when it becamc necessary to give priority to 
them over other creditors of the debtor. I t  was the bargainor's 
intention that the deed should not take effect by delivery, unless 
he failed to obtain indulgence on his mat~iring debts, or could 
malie such arrangements with his creditors as would enable him 
to continue in the prosecntion of his business. 

The president of the securetl b a ~ ~ l i ,  hearing of the iswe and 
levy of' the plaintiffb' attachment, gavc information to the attor- 
neys in custody of the deed, to carry out the purposes of the 
bargainor; and thereupon the trustee Avery, also executed it in 
presence of the same subscrilhg witne~s by whose oath it was 
proved and placed in the hands of the register for registration, 
between thc hours of one and two o'clock r. M. of the same 
day on which the attachment issned. 

Upon these facts, and many more relating to other transfers 
of property, not insisted on before us and not t,herefore neces- 
sary to be restated, the court declares in general terms, " that  
the defendant has not assigned or disposed of any of his prop- 
erty with intent to defraud his creditors," and ndjudged " that 
the order of attachnier~t heretofore made in this action be 
vacated ." 

There may be an intent apparent upon the face of a deed, 
and, if not, shown by proofs aliunde, as to secure a benefit to 
the debtor, or to others for whom he wishes to provide, which 
will equally avoid the deed as if its direct purpose was to bin- 
der and delay creditors, and such an instrunlent made with such 
intent would be fraudulent and inoperative against creditors. 
But a debtor unable to pay his indebtedness in full, has a11 
undoubted right, in the absence of a bankrupt law, to make 
preferences in the distribution of his property among the credi- 
tors, when the appropriation is absolute and with no reservation 
for his own benefit to the injury of creditors unprovided for. 

Under such circ~imstances the intent is itself a substantivc 
f'dct, to be found as snch, and a material element in the 
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assignment. I n  this case the fraudulent intent is negatived by 
the finding of the court, and we must act cpon the assumption 
of its non-existence. Rencher v. Wynne, 86 N. C., 2 6 8 ;  Hale v. 
Richnrtlson, 89 N. C., 62. 

The subject is so recently examined in Moo,-e v. Hinnani, 8 9  
X. C., 455, that we do not consider it needful to pursue it 
further. 

There is no error in the ruliug of the court in discharging 
the attaclment and vacating the order for its issue. Let this be 
certified. 

K O  error. A4Ern~ed.  

AXDREW LINK and others r. CALEE LINK and others. 

Tt-usts and T1-1~stees-Exec~ltio1~ of pcirol trust-Ft~nzid-Pleading. 

1. In an action to enforce a parol truit, it appeared that in pursuance of an 
agreement a pnrchaser at execution sale was to hold the land nntil his bid 
and other debts of the defendant in the execution vere paid, and that, 
then, the purchaser was to convey to a son of the said defendant in trust 
for the father and his family. This was accordingly done, but the deed 
to the son was absolute npul~ its face; Held, that the court will enforce 
the trust. 

2. Heldjwthe~: The question of fraud not being suggested by the answer or 
raised by the pleadings, it was error in the conrt below to refuse judgment 
upon the ground that the arrangenlent was for the purpose of defrauding 
creditors of.the defendant in the execution. 

3. Held also: The action being to engraft upon the legal estate an equity created 
by parol, and not for reforming the deed, no allegation tliat the conditions 
were omitted by mistake or fraud in drafting the deed is necessary. 

(Kelly v. Bryan, 6 Ired. Eq., 283; Clement v. Clement, 1 Jones' Eq., 184 ; Briy,p 
v. Morris, Ib., 193 ; Brown v. Carson, Busb. Eq., 272; Briant v. Co~pening, 
Phil. Eq., 325; Bonham v. Craig, 80 K. C., 224; Mulholland v. York, 82 
N. C., 510 ; Shield8 r, Whituke~, Ib. ,  516 ; Cheek v. Wutson, 55 X. C., 193; 
Gidney r. Moore, 86 N. C., 484, cited and approved). 
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CIVIL ACTIOX tried at Fall  T e r n ~ ,  188.3, of C ~ ~ A 7 v n . 4  Supe- 
rior Court, before Grawg, J. 

The plainti% appealed. 

Hessrs. Hoke & Hoke and Rccttle & Mordecui, for plaintiffs. 
,Mews. R. Z. Linney and Avmjield & Arn$elcl, for defendants. 

SMITH, C. J. The plaintiffs, the widow and heirs-at-law of 
the intestate, Jacob Link, with their husbands in this action 
against Caleb Link and Catherine, wife of John Campbell, the  
other heirs-at-law, seek to charge the estate in the tract of land 
described in the complaint, and vesting in said Caleb, with a 
trust in favor of the widow and heirs-at-law, and to enforce its- 
execution. 

The complaint alleges that during the life-time of the intes- 
tate, the said land then belongiog to him was sold under execu- 
tion by the sl~eriff and conveyed to the plaintiff, Alexander 
Godson, under an agreement previously entered into, that the 
latter should hold the title until reinlbursed the purchase 
money, and the other debts of the intestate were paid, and thPn, 
at  the majority of said Caleb, to coilvey the said land to the lat- 
ter in trust for the intestate and his heirs. 

That in April, 1848, a year after the executioil sale, the said 
Alexander disposed of some gold inining privileges in working 
the land for the sum of $500, from which he retained the 
amount of his advances, and soon afterwards executed a deed for 
the premises to the said Caleb, and also paid over to him the 
residue of the purchase rnoney under an express agreement that 
the land should be held upon the same trusts which attached to 

it when held by the said Alexander. 
That the said Caleb and his fldther, Jacob, resided on the land 

after the sheriff's sale, as before, enjoying with other of the intes- 
tate's children its use and occupation, from which and the fund 
received from said Alexander, the said Caleb has discharged a11 
the debts of the said Jacob. 
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L1h'x 2% LIITCSX. 

And this arrangement was made in regard to the land in con- 
sequence of the intemperate habits of the intestate, to prevent the 
waste and improvident disposal of the property and to preserve 
i t  in the family for the comnlon support of its members. 

The defendant, Caleb, who alone answers, denies tile allega- 
tions of fact upon which the trust is raised, and avers that he 
paid for the land and it was conveyed to him absolutely and as 
his own. 

The action was instituted on February 6th) 1880, and after 
many continuances mas brought to trial at fall term, 1883, of 
Catawba superior court, upon issues then framed and submitted 
to the jury, which, with the responses, are as follows: 

1. Did Alexander Goodson become the purchaser at sheriff's 
sale and acquire the legal title to the land described in the com- 
plaint, under a parol trust that he would hold the land, until 
he was refunded his purchase money, and until other debts vere  
paid, and until Caleb Link, the defendant, became (of age omit- 
ted), and that he would then convey the same to the said Caleb 
Link to hold as trustee for thc benefit of Jacob Link and his 
heirs ? 

2. Did the said Alexander Goodson execnte aud deliver to 
said Caleb Link a deed in fee simple, absolute on its face, for 
the said land, but in faith upon the condition that the said Caleb 
Link should hold the said land for the benefit of the said Jacob 
and his heirs ? 

To both these enquiries upon the evidence introduced without 
objection, and, as we must infer, sufficient to warrant tire find- 
ings, the jury respouded in the affirmative. 

The court refused the plaintiffs' motion for judgment, and 
being of opinion that if a parol trust was declared, it mas in 
pursuance of an arrangement to defraud creditors, which the 
court would not enforce; and further, that the complaint was 
fatally defective in not alleging that the terms or conditions 
were omitted from the deed by surprise or ignorance, or mistake 
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or fraud," rendered judg~nent for the defendants and the plain- 
tiff3 appealed. 

There mas no issue raised by the pleadings to be submitted to 
the jury, in reference to the fraudulent purpose imputed by the 
court to the original arrangement between the debtor and Good- 
son, his son-in-law, in reference to the latter's becoming the 
purchaser; nor do we find any evidence of such purpose in the 
testimony delivered. No  such defense is set up in the answeb 
and while the plaintiffs' averment that the object was to guard 
against the consequences of the disposal of the property by an 
intempei-ate man, to the injury of those who looked up to hinl 
for support, and preserve it for their comnlon benefit, is denied, 
the defendant has not relied on his denial so far as to propose 
an issue ns to the intent. The transaction is not disclosed as 
belonging to that class which a court of equity will not lend its 
aid to enforce, because illegal or in contravention of p~tblic 
policy. 

On the contrary, the complaint in direct t e r m  alleges (arti- 
cle 4), that the pnrchaser at  the execution sale was to (' hold the 
land until he was repaid his said bid and until other. tlpbts of the 
said Jkcol, Link were paid," making the discharge of both con- 
ditions precedent to the conveyance to the said Caleb. 

The second ground assigned for refusing the plaintiffs' motion 
for judgment is the absence of any allegation that the terms 
of the several deeds were left out from surprise, ignorance, mis- 
take or fraud, and that this was necessary to warrant the inter- 
ference of the court in reforming them in accordance with the 
intentiou of the parties to each. 

The cases cited for the appellee abundantly show that such 
averments must be made and supported by facts dehors the 
agreemeut and in corroboration of it, in order to the reforma- 
tion of the deed so as to carry out the common intent not 
expressed upon its face. Kelly v. Bryan, 6 Ired. Eq., 283; 
Clement v. Clement, 1 Jones' Eq., 184; Briggs v. Morris, Ib., 
193 ; Brow), v. Carsons, Execdor, Busb. Eq., 272; Brinnt v. 
Corpening,:Phil. Eq., 325 ; Bonham v. Craig, 80 N. C., 224. 
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But the object of the present action is not to correct and 
reform the deeds, for they are just such as they were intended to 
be; but to engraft upon the legal estate au equity created by 
parol, and to compel the performance of the duties assumed and 
involved in the trust as incident to the legal estate. 

The validity of such a trust, as is averred in the complaint 
and found by the verdict of the jury, is in our opinion fully 
supported by the case of Afulholland v. Yorlc, 82 N. C., 510, 
where the authorities are collected and examined, and in the 
reasoning by which i t  is sustained. 

It would be a result greatly to be regretted, if the defendant 
Claleb, without advancing any money in payment and accepting 
a conveyauce of the title npon n positive undertaking to hold 
land for the use of his father and the f'dndmily, of which he was 
hiinself a member, could not be conlpelled to execute the trust. 
I t  would be to enable him to coi~summate a positive fraud and 
enjoy, unrestrained, its ill-gotten fruits. The prevention of the 
fraud invites the exercise of the equitable jurisdiction of the 
court, and it is accomplished by recognizing and compelling the 
discharge of the trusts upon whose assumption he was enabled 
to secure the title to the property. 

I n  addition to Mulholland v. Yo~k, supra, lye refer to Shields 
v. TYhitaker, 82 N. C., 516; Cheek v. IYatson, 85 K. C., 195 ;  
Gidney v. Moore, 86 N. C., 484. 

There is error and the plaintif% are entitled to judgment npon 
the verdict. 

Error. Reversed. 

13. A.  BOND, Ex'r ,  and others v. W. A.  MOORE and others. 

(r,-usts and Trustees-Eesulting f l w t ,  when raised- University- 
Escheat. 

1. A husband conveys land to a trustee "for the use of the party of the third 
part (his wife) and upon the trusts hereinafter declared," to wit: that 
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the trustee ghall convey the same to such person as the trnstor's wife may 
direct in writing, or by will or other appointment; or, upon the trustor's 
death, to the surviving wife; or, upon the wife's death without a will, tu 
the party entitled by the law of the state; and the wife died intestate 
without heirs and without making any disposition of the estate as pre- 
scribed in the trnst deed ; Held, 
(1). That, by a proper constrnction of the  deed, a life estate only was in- 
tended to be secured to the wife, with a power of disposition of the 
whole estate. 
(2) .  Upon her death witho~it cxecuting the power, the hnsband became 
the equitable owner in fee of the remainder, :1nd entitled to a. conveyance 
of the legal estate from the trustee. 
(3). I n  such case there arises a resnlting trust to the party creating the 
trust or to his heirs. 

2. The rule which raises a trust in favor of one whose money was used in pay- 
ment of land bought, has no application to the facts of this case. 

3. The deed does not point to any particular person to take the inheritance, 
but leaves it to pass under t f ~ e  law as undisposed of property; and hence, 
tinder the rule above announced, the defendant's position that i t  passed to 
the heirs of the wife, and there being none, then to the University by the 
law of escheat, cannot be sustained. 

( L e s y  v. Grifls,  65 N. C., 236 ; Holmes v. Holmes, 86 N .  C., 205; Mosely r. 
Mosely, 87 3. C., 69; Robinson v. McDiarnaid, Ib., 455;  K i n g  v. Weeks, 7U 
N. C., 372; Cunningham v. BeU, 83 Pi. C., 328, cited and and approved). 

CIVIL ACTION rried at Fall Terni, 1883, of CHOWAN Supe- 
rior Court, before Avwy, J. 

John M. Jones, owning the lot of' land in the town of Edeu- 
ton described in the complaint, and the recovery of possession of 
which is the object of this action, on February 9tl1, 1866, con- 
veyed the same by deed executed by hinlself of the first part, 
Thomas IV. Hudgins of the second, and hiartha A. Jones, his 
wife, of the third part, to the said Thomas JV. Hndgins in fee 
upon the following declared trusts : 

1. That the said trustee shall at any time cvnvey the said lot 
and improvemeiits to such person as the said party of the third 
part shall direct in writing attested by one witness. 

2. That he mill convey said lot and improven~ents to such per- 
son as the said party of the third part shall give or devise the same 
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to, by last will and testan~cnt, or by an appointment in the nature 
of one, which 1)ower to malie a will or appointment in the nature 
of one is cxpressly couferred upon the said !)arty of the third 
part, notn-ithstanding her covertilre. 

3. Upon the death of the party of the first part, he n i l i  con- 
vey the said lot and improvements to the said party of the third 
part. 

4, Cpon  the death of' the party of the third par: n-ithont 
having lnade :I last n-ill and testament or appointnlent in thc: 
naturc of one, he will coi~vey the said lot and improvenlents to 
the 1)arty or parties entitled by the laws of North Carolinn. 

5. T h e  party of the first part shall occupy or rent ont the lot 
arid il-nprovements for his o\vn use during the j o h t  lives of him- 
seif and the 1)arty of thc third part, l ldess tlrc same ,shal! i,t. 
woner sold by her orclcr. 

These declarations of the trusts up011 ~v11ich the trustee \vl;s 

to hold are preceded by recitals in the deed, ~vhich in s u h s t a ~ i c ~  
state t i n t  the said ?tfartl~a A. hail heretofore united with her 
said husband in the sale and conveyance of certain lots owned 
hy her previous to her marriage, the p~lrchase luoney whereof Iic 
had received, under an arrangelnent by which he agreed to convey 
the lot herein described '; to a trustee for the use of the party of 
the third part and upon the trusts hereinafter declared." 

The said llfartlla died before her husband, ~Yitliout heir;, hnv- 
ing made no disposition of the estate under thc form- conferred 
in the deed, by deed, will or other writing. 

J o h n  M. Soneb, her survivor, died in 187'3, leaving a wi!l, 
wherein the plaintiff Cond i~ nalned executor and the 0 t h  

plaintiff3 are the devisees. 
The  trustee died in 1872, intestate, and the defendants, other 

than the defendant Moore, who is in possesion of the lot, are hi.: 
heirs-at-lam. 

T h e  defendant Moore claims the lot by virtue of n jutlgn~ent 
against the University, on execution issued thereon, n sale and a 
s11eriff"s deed to him. 

16 
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The  relief de~nimdcd is a recovery of the possession and dam- 
age.: for dctcrltion against Moore, :uld a judgn~ent  : p i n s t  tllr 
other defendants requiring a conveyance of the legal title. 

The  defendants dcmnr to thc complaint, and the ~ F I T I U T L ' P P  

bring overr-rded alld judgment reuclcrecl for the plnintiffq, they 
:q)pc"l. 

SVITI-I, C. J., after stating the c : ~ .  Tlic cyuehtiou to b r >  
ciec*idcd arises from the constructiol~ of tllc deed, and ii, wl~etl:rr 
:ul cyitital)le estate in rc~nainder rests in tllc plainti&, entitling 
them to clcnl:ml :\ convcynnce of thc legal estate from the heir+- 
at-I:I w of thc trnstcc :tnd possession from the defendant Moorc~. 

It i i ~  not i~ i~por ta i l t  to cvnsidcr the force and effect of' t h ~  
tc~111. r~scrl i n  the dcelamtion of the trust in favor of thc wife, 
md the 1 1 c ~ e ~ i i t y  of words of inhcritancc to enlargc an cstatc 
for life into :1 fee. 'Phis tr-rist k, as arc tlic othcrh, cxecuto~y, 
:m11 1101 an cn.eo~tetl trlcst-cre:lted by a direction to the trnstclcx 
to ~.onr-ey-not itself a c o n r c y u m  ; and the s:tnle trchnicd 
1~ l lw of ~011stru~tioi1 do not l)re\-ail in interpreting both. 
When the trustcc i* required to act in c.iecwtion of the trust, in 
ortier to efkt rmte  the espressetl purpose of the inhtrunlent, that 
purpose is nwcrtaincd by eenlploying thc orc l i l~a~y rulcs of intcr- 
~wctation ; a i d  a direction to convey the lot, in the abscnce of 
~*citriction or q~~alif 'ying wordi, nr1ie11 applied to initructioui 
qi:-e~l to the trnsier, is a direction to convey thc fill1 e s t ~ t c  vcstetl 
in him, and the trust consists in the right to have i t  performed. 
I n  thc lattcr case the iuteut i5 ascertained by giving a flair autl 
wa\onablc nicaniug to the language in which i t  is cxprewcl, 
and it1 this serlic the trust is enforced. This is the distinction 
t : t l i~n  in Levy v. (Tiifis, 65 il'. C., 23G, and is warranted in 
IIolmes v. I-lblmes, 86 N. C'., 206. 

I h t  it ii: a settled rule in the il~terpretntion of mktteu instru- 
ment< to look to otlicr prorisions fijr light to guitlv in :irrivii~g 
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a t  tlie rnraning of ally doubtful clause. 1 1 1  applyiug the rule, 
we think it plainly appears that a life cstate only \ws intended 
to he secured to the wife, associated with :L power of disposition 
of the m11olc estate, by a written instrrl~rrent in the forin pre- 
sc6bed. TIE recitals in the deed shorn that it is drawn i11 pu~'- 
suance of the agreement between Jories and his wife, and in 
precise fulfillnlent of its terms; fix it declares the promise to 
]la\-c l)een to convey the lot to a trustee for her use "upon the 
trusts hereinafter dcclaretl." 

Among the trnsts enunmxted, the third undertakes to provide 
for the contiiqpcy of' the (lent11 of the wife ~vitllor~t having 
exercised the power conferred, clearly contemplating a ~wnain-  
der and limiting 11er cstate u11c1er a. preceding clat~sc for tlte 
term of her life. Nor is it 111aterin1 ~vhet l~cr  this fiml liiiiita- 
ti011 of' the trust cstatc is efe'ec.tual ol. iiiope~ltive by rcawri of an 
inznficient de5cription of the party to t:&e under it. I n  either 
case the clause snbscrves t l ~ c  same purpose in sho~ving thc char- 
acter autl cxteut of the estate sccnretl to the wife. 

Her  death, then, without her having excrcisecl the dispositivc 
power, her h~rsluwnd still being alive, and his cstate also beconl- 
ing extinct, nhich eadl~red orJy during their joint lives, presents 
the very contingency ~ipon wlloie happenir~g t!le trustee is 

reqairetl to chonrey "to the party or parties entitled by the laws 
of Korth Carolina." Wlio is the party nicaut? The plaintifh 
appropriate this dcsignatjon to the grantor, thr ilefe~ldauts to 
the heirs of tlie wife, and there being none, to the University 
snhstitutecl i n  their p1ac.e under the law of escheat. 

I n  our opinion, the words do not and were not intencied to 
point out any particnlar persons to take the inlleritancc remain- 
ing, but to leave it to pass under the law as undisposed of 
property. They show such estate, depending on n contingency, 
t o  have been ill the mind of the grantor as capable of snhsisting 
beyoid thc life of the wife and of Itis own, :ind to place it 
a~nder the control of the law. 

r 7 1 his heill; the proper c.o~lstrui~tion of tlic c lau~e  upon \\ell 
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established principles, the undisimsxl of renlaiuder was freed 
from the intervening life estatc in thc wife, became united ~v i th  

'the then expiring life estate of the huibantl, and he became thc 
equitable owner of the entiw inheritance. 

'* Another form in which n resulting truyt Itlay appear," says 
Mr. Justice STORY, " i i  where there are certain trusts, created 
either by deed or will, which fail in n hole or in part, or which 
are of such an intletinite natnrc that courts of equity will not 
carry them into erect, or which are illegal in their nature 
or character, or n-hie11 are fully executed aud yct leave an 
uuexhausted rcsiclunm. I n  all such cases there mill arise t l  

resulti)lg f , i * i ~ ~ t  to t h e  pni'fy o,.entiilg the tmat, or to his heirs or 
legal representatives, as the casc may require." 2 Story Eq. 
Jur . ,  $11OGn; Lewin on Trusts, 1'75; Nosely r. idlbsely, 57 N. 
C., 69; Robinson v. XcDiamid ,  Ib. ,  455. 

But  the defendantj c o n t c ~ ~ d  that inasmuch as the hubbaud was 
permitted to receive the ppurchase nlol~ey of the wife's land, 
under his agrcemerrt to convey Ilia lot in trust for her, this 
money constitutes the consideration of his deed and the tr~1.t 
arises to her. The rule which raises a trust in favor of olle 
whosc money n a s  used in payment for land bought, has no 
application to the facts of the present case. The  deed to v11ich 
she conients in becomiug a party contains all the trusts, and, in 
the very form he agreed to make and secure to her, the full Sr~lits 
of his contract. H e  stipulates to malie precisely such a convey- 
ance, and with such declaration of trusts as are found iu the 
present deed. This exhausts her equity in the premises. H e r  
money is the consideration of, and given for, the interests and  
benefits secured to her in its provisions, and for no other portioli 
of the trust estate. The land was her husband's, i ~ o t  her's; 
aud whatever estate ren~ains after all the trusts in her behalf 
have been executed, must be vested in him. This does not 
belong to the class of cases in which the purchase money of ouc 
party has been used and the title to the land conveyed to another. 

" The doctrine," r b a r l r s  the same author, '(is strictly limited 
to cases i11 which the purchase has been nlade in the nslnle of  



one person and tlic purchase money has been p i c ?  by another." 
2 Storp Eq. Jur. ,  $1201~.  The authorities cited in the nrga- 
went sustain this view of th:! law. Unless the constructive' 
trust nas  raised in S L I C ~  case, u successfnl fraud vould  he perpe- 
trated by the grantee. E72y v. Ti%el;s, 70 N. C., 3 7 2 ;  CUR- 
nitlghmn r. Be//, 8 3  N. C., 328 ; I<is/ci. r. Ifisle?*, 27 AIII. Dec., 308. 

We, therefore, affirm the jurlgmeiit o ~ e r r u l i n g  the demurrer, 
a n d  remand thc cnwe to be proceederl with in thc court below. 

S o  error. Affirmed. 

1. Renis  are  incident to tile reversion, anti wlien the cslate is trnnsii'rrcd go t t r  

the bnrgsinee, unless they a re  overdue or a1.e secured Ly note. 

2. Where  R distributee of an  estate has received niorc tlinn mas clue l i i r ~ ~ ,  the 
nniount does not constitnte a charge upon his s l ~ a r e  of the Inttd, and i k  
repaIn1ent can only be enforced as a personal obligation. 

(Mixon v. Cqj'teitl, 3 I r ed . ,  001, approved). 

CIVIL .!LCTIOS tried at Spring Term, 1883, of ASHE Superior 
Court, before G u d c ~ c ~ ,  J. 

T h e  defendant administrntor appealed. 

SXITEI, C. J. The case comes ui )  fro111 a deciee lllaliiug a 
final disposition of the cont~.overiy i l l  u cause which originated 
in the year 1860, in thc court of equity of Ashe county, for the 
settlement of the estate of Xatthias Poe, i111tl its apportionn~ent 
among his heirs-at-law-of mho:u there wcre two sons and three 
daughters, one of whom had made an sssigument of her share 
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to one E. L. Dugger-and was prosecutccl ri11ti1 spring term, 
1853, of the superior court, its successor. 

At Fall term, 1875, under an order of refclencc before maclc, 
the col~ln~issioner..;, J. W. Toclcl nod (2.  F. Neal, made a report 
in wl~ich they state: 

1. That  the rights of the lwirs and children of Sally Bowers, 
n deceased daughter, :lnd of Isaac Little a n d  wife, Elizabeth, an- 
otller darlgl~ter, have beell settled. 

2. That  Isaac Tttgranl and wifc, Esther and Ratisom Poe, 
another tlauglitcr :mtl son, have assigned their share in the  land& 
cmt)racetl ill tlic ref~rencc to the intestate E. 11. Duggcr, and that 
the latter has c-nnveycd the intereit vei.ted in 11ini in the hon2c- 
a d  Harper tracts to William Wilcoxon and thcrehy tranqfer- 
red to Irinl tlrc rcnts and profits incident thcrcto. 

3. T l d  J o l ~ n  l'oe, anotlicr son, 11ad conleyed his share lo one 
.Illen Perkins, :ind the latter again to iaid Wilcoxou. 

The  comn~i.sioncri then state an account distriljuting the pro- 
cwtli :wising from t l ~ c  snlc of the tracts, pnrccl of the intectatc's 
lands, made by order of t l ~ c  court, and ascertaining the relations 
of the scveral tenants towarcli tllc fund, inclusive of rents for 
which they arc chargeable. 

I n  this accaonnt, John Poc secnls to 11:lvc overdrawn, m t l  is 
found indebted to the f u r d  in a large sum. 

To  this report t n o  csceptions arc filcd hy tllc :tclinini,it~ato:-, 
I h e l l y ,  in substanrc these: 

1. F o r  error in :~llowing to said Wilcoson tlrc cllnrgcs for 
rents of the lalrcls conveyed to him; and 

2. I n  not malting the indebtedness of John I'oc, :HI insolvent 
non-resident, a lien attaching to his s1.1are of the f n d ,  ::nd dc- 
dar ing it to be a personal liability only. 

T o  ascertain the facts implied in these exceptions, another ref- 
erence was made to the same cwn~~nii.sioi~ers, to ascertaiu and 
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2. H o w  long Wilcoxon held possession and vlien it corn- 
~nenced. 

3. Wlicther the rents and profits accruing passed to Tv7ilcoxo~1 
hy Dugger's deed to him ; and to report, 

4. The evidence taken rrpon thew inquiries. 
A t  ipring term, 1880, in respmse, the conlnlissioners report 

that Perkins entered into possession on January lst, 1860, ant1 
\Vilcoxon entcred upon the tract covered by the x d o w ' s  dower 
about December, 1869. 

TIIC exceptions were therefore overruled, the ~.eport co~~f inncd  
and the court proceeded as follows: 

It fnrther appearing to the court that the nhole matter has 
been settled, except certain costs in  certain order5 heretofore 
n~ade,  i t  is ordercd and  adjudged that when the conmissioncr, 
W. H. Gentry (appointed in place of tile decc'~ied commissione~ 
who had sold the land), shall have paid ofT the balance of the 
cost, clue, then to make title to the purchaseis or thcir acsign- of 
the larid sold by his predecessor, G. 13. Hamilton, aud that  the 
s,tirl TIT. 11. Gentry be allovecl for his service, tllc sun1 of tell 
clollar~, aucl the further sum of $3.50 for each dctd ~ '~ecu te t l  bj 
him. 

F rom this judgment a i d  preceding over ruling^ of  his excel)- 
tion., the said Donelly appeals. 

l y e  have no hesitancy in expres~ing our assent to the actioli 
of the court in regard to both exceptions. 

Rents accruing under a contract of lease are incident to :lilt1 

connectccl with the estate in reversion, and, when the estntc i~ 
trnl~sferred, follow the ~ss ignmcnt  to the bargainee, unlc+s they 
are at the time overdue or are secured hy bond or notc, \rhic11 
heal is  the connection and separates the obligation from tlie c-tat('. 
So it was held i n  ,Mixon v. Cofielrl, 2 Ired., 301-nhclrc n gnar- 
dinn rented out the ~vard's 1 a 1 h  for a year, taking no notc, bond 
or covenant for payment, and the ward arriving a t  age i t ,  Jllly, 
conveyed the land to tlle tcnaut-that the rent n . 3 ~  c 4 n g a i ~ h c t l  
by merger in the reversion, and c ~ u l d  not, nor a'ny ~ m r t  of it, 11c 
recovered. 
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I .  .I \.entlec, x i lo  112s received :I deed for land ~ l l d  is i n  ontfistnrbed IwPres- 
i ion, !iis co  equity to relief upon the  mere  ground of an  alleged defect of 
t i t le i n  {lie vendor (where  there  is n o  fraud in t he  transaction),  hut n i r~s t  
~ , c :y  ! : ~ I I I I  I l i q  covenants. 

2. 111 :in n i t i 8 ) n  foi. tile p i ~ r c h a s c  ! i : ~ n e ~ ,  t11e veridor I I I I I ~  c r j n i j ~ l ~ i e  lii': t i ~ l e ,  
i:e~:<lin;r t!le sar;>e and at any time before t l ~ e  trial.  



3. A n d  an nllegation on the part of tlle vendee thal t l ~ e r e  are  inccinibrnnces 
on the land, ruust be supported 1~y !,roof of  their esistenee at  tlie time of 
trial,  i n  order tllnt the defence of defect of title may  avail him.  

( E e l 1  r. CimningRain, 81 K. C., 83 ; Clcmton v. Burgess,  3 Dev. Eq., 13 ; Cimcley 
Y. I'imbedake, 2 Tved. Eq., 460 ; L o w  a .  Cump, G Ired. Eq., 209, cited and 
~ipproved ). 

CIVIL d c ~ r o s  tried at  Spriilg Term. 188.1, of S o r , n r L u r r ~ -  
TOB Superior Court, hefore Pliilips, 9; 

The  suit was bro~lgllt by Samuel Calrert, ancl after his death 
his executor, Hughes, was made party plaintiff. 

1 .  The  plaintiff alleged that the defendant, on the first of' 
Febrrrary, 1876, executed a 1)oixl in  words aiicl figures follon~ing: 
" F o r  value received I p romi~e  to pay Samuel Calvert, oil or 
before the first clay of January, 1870, the sum of four hundred 
dollast2., \\-it11 interest a t  eight per ccnt. 

T. S. J I ~ K I D E R  (Seal)." 
2. Tha t  no part of tlic same 11% INTI) paid except the su~nl of 

eighty dollars, credited on the bond as follows: "Rereivcd Feb- 
~ L I R ~ J -  4 t h )  11578, the sum of eighty dollarc, i n  part payment of 

the ~ r i t h i n  t ~ o n d .  S. (,'ALvERT." 

3. That  there still remainj tlue and nnpaid the sum of $376.26. 
with inteyeqi. T171~ereforc t l ~ c  pinintiff' tlemands judgn~ent for 
thc same. 

T h e  defendant filed aasv er, a> f'ollov s : 

1. Tha t  the a l legat io~~s  in sectio~l one and two of coinplaint are 
udmitted to be true. 

2. Tha t  he is advised and believes t h t  s ec t io~  three contaii~s 
no statement of fact, but a mere inference of law. 

3. Tha t  by way of plea in  avoidance, the clefendant alleges 
that the consideration of the boiid vas  the purchase of a certain 
lot of land situate in the town of Jackson, containing two acres 
more or less, and bounded as follows (describing it in full). 

4. Tha t  oil the first of February, 1876, the plaintiff executed 
n a i l  delivered to tlefendaut a deed for sajd lot, having a~sniecl 
31im that  hi^ title tg the cam(! was goo11 :111(1 clear, l 'rusting in 
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thc plaintiff's representations as to the title, the defentlant cse- 
cr~tetl said bond and accepted :l deed for tlie land. 

5. That afterward<, and before the bond hecame due, the 
defendant was informed, and beliercs the satilc to be trne, and 
so :dlcgcs, that plaintit'f's titlc to tlrc land was not good and 
clcnr, and that the deed did  lot convey to tlic clefendanta clear 
fee simple title thereto. 

6. That  hc is infornml, and so alleges, that plaintiff' cannot 
now give to defendaut n clear fee simple title to the land. 

7 .  That, npon ascertaining 11c did not lravc a good titlc, thc 
tlcfenclat~t al)aridonrd poswssion of ilie land. 

\Vhcreforc the defendant a5k5 jndgnient that the hontl bc 
surrendered and canceled, &c. 

T l ~ c  plailltiff, in q ) l y  to defendant's :tniwrr, aftcr adn~itting 
section t h e e  tl~crcof; state5 : 

I. That the f k t i  set forth in swticm four are not true, h t  
that plaintifr excc.utct1 :L deed f i x  the premises described in sec- 
tion t l~rre ,  and that inid deed (hcrcwith lilecl) cvmtaios all the 
warranties, asinr:~ncc>, c ! ~ . ,  anil was read over to tlie drfcnclant 
who is ant1 mas a man of intclligrnce, and resides in the town of 
.Jackson, and could havc (wily ex:ituined the rccords as to 
plaintiiYs title. 

2. The plaintiff' admits that, at  the time said deed was c w -  
cuted, thew wcrc judgments arilounting to sevcral thot~sar~d tlol- 
lars against 11im in  the snperior court of' Northampton, h i t  t h t  
they did uot aniount to as much as the niarkctablc \ d u e  of 
plaintiff's unrncunibcrccl real estate in the county; nod that 
early i n  the year 1578 and I d o r e  the said bond Sell duc, Ire 
paitl off the .;aid juclgmcnts, which left the plaintiff's titlc to t l ~ c  
said lot entirely c,lear. The plaintiff tllcref'orc dcniez tllr state- 
ment contained in section five. 

3.  I11 reply to scction six, thc plaintif says that upon the sat- 
isfixtion of the said jrtdgments the clrf'cntlant's title became :in 
absolute uncncuinbercd fee simple, except defcntlant's mortgage 
to plaintiff to secure the pnrchase money. 
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4. I n  reply to section seven, the plaintiff' says that notwith- 
standing the existence of said judgments, the defendant contia- 
ued in the possession of the premises for several years, rvirhen as 
plaintiff is informed, and so alleges, the defendant not only had 
constructive notice, but actually knew of' said judginents. 

Wherefore the plaintiff demands judgment as prayed for in 
the complaint. 

Both partie5 declining to submit any issues to be tried b ~ -  the 
jury, i t  was agreed by the parties that the court should hear 
argument upon the fidcts presented in the pleadings, antl after 
the same was heard, it was adjuclged that the plaintiff recover 
the cunl demanded, ant1 the defendant appealed. 

1111~. T1zo:nas IV. Jfcmon, For plaintiff. 
IJh.. R. B. P~ebles, for tlefenclan t . 

SMITH, C'. J. 'b'hc case was by consent left to the court to bc 
clete~mined upon the f x t s  preseuted in the pleadings, both 
parties declining to f'rame i~sues  or introduce evidence, and cach 
claiming that the burden of proof tipon the defence relied on in 
the answer rested upon the other. The defendant contencled 
that the replication rvas a n  admission of his equity with an alle- 
gation of matter in cvidence which the plaintiff' is required to 
show. The court  being of opinion that the replication must be 
taken i n  cntirety aud not i n  p3rt, gave j d g n l e n t  for plaintiff, 
and the defendant appealed. 

We are not required to tleterlnine the snthc~ency of the 
rmsons assigned for the rendition of the judgment, h ~ l t  the cor- 
recatness of the ruling itself. There cannot be error if the j d g -  
ment be right, and this only is the proper subject of our review. 
Bt.2 v. Cwmingharn, 81 N. C., 83. 

TVe do not nwan to inti~natr ,  however, that the judge did not 
p u t  a proper conitruction upon the srlblnission as a direction to 
pass npon all t l ~ e  ~untlisputrtl facts avt lwd in the pleatlings, and 
d c t e r m i ~ ~ e  their legal cH;cat ; antl, if so, he was cleurly right. 



But assriming that he was to decide upon the plcaclii~gs as such, 
and cleralare froin who111 the initiatory ~riovement  nus st come in 
fnn~ishing affirmative proof, the resrllt is the satlle. Tlic defend- 
ant's asscrted equity to restrain the collection of the purchase 
nloney tlae for the lot and secured in the 1xmd i l l  s ~ ~ i t ,  coi~sists i n  
thc al!eged false assurances of the vendor's title at  the  tin^ 
when the deed was made, and the existence of' thc liens of' the 
docketed jadgineats, eevcral tho~iscncl clollars in amount, uu- 
 know^^ to the defeaclant, encum1)ering the lot ; ancl in the 
alleged continuance of the liens u p  to the filing of' the answer 
which disabled the  plaintiff')^ testator from pe~.fectiag the title. 

The false represer~tatioi~s charged arc directly denied in the 
rcplication, ::lid are thcrcfure to be put aside :111cl the c3se consid- 
ered as if the answer were silc!it in this respect. Assuming it 
to I):! true that these jndgmeiits against the veutlor were iil force, 
ancl fnrther, that the vendee has not constructive notice of theill 
(a propoqition by no mcatls intel~tlecl to be concctlecl except for 
thc 11urpowof considering :li>~th('r a ~ p e c t  of the clefence); hs* 
the defendant an equity to resist the pnyillel~t of' the obligation 
incurred iri his pa r~hase ,  wheil, at  the time, he accepts the deed 
of' the vendor with a covenant of \varranty i l l  ececutiorl hy the 
latter of his part of the agreeiuent? and must not the defendant 
he deenwd to have surrendered any right untler the contract to 
convey and to relv alone up011 the security a ~ t l  1)rotcction 
afforded by the deed '? 

A similar inquiry was presenied to the court in the case of' 
Clanton v. Burgess, 2 D e r .  Eq., 13, npon facts almost i(lentica1, 
when the plaintiff, a g a i n ~ t  ~ v h o m  ejudgme~lt at I:IW hacl been 
recovered for the purchase Inorley of th? land, suright to restrain 
its enforcement nncler execution. Delivering the opinion, R ~ F -  
FIX, J., uses t h i ~  l a~g i i agc  : ((  The  case cited at  the bar (Abbot r. 
Albn, 2 John. Ch. Rep., 619), lays it don-11 tllat a purchaser, 
who has received a conveyance and is in posbe--&io~l and not dis- 
turbed, will 11ot be 1.elieveclo11 the mere grouud of defect of title 
~ v h c ~ i  there n as 110 fraud nor c ~ i c t i o ~ ~ ,  b ~ ~ t  ~ ~ u q t  rely on 1 1 i i  
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co~enants." * < ( (  The  contra1-y would amount to thi., that 
no obligatory contract cau be made unless t l ~ c  vendor's title is 
perfect, and that any d~fec t ,  secret or notorious, 50 notorious as 
to effect the price agreed on, slloulrl put it iu tlle vendee's power to 
rescind after receiving a conveyance with covenants against 
those defects." 

This would be decisive, if accepted as a correct statenlent of 
the law, of the defendant's appeal. But  the equity to be en- 
forced is to be allowed from paynlent, while the defects exist, 
and ceases when they are renioved. The defence, to be availa- 
ble, must be in the continuance of an  imperfect title or encum- 
bered estate, a t  the tinie when the purchase money is sought to 
be compelled. I t  was, therefore, necessary for the defend- 
ant  to aver, as he does in his answer, the encumbrailce to be 
still s~~bsist ing,  SO that the vendor could not then give a clew 
fee simple title to the property; and this the replication meets 
v i th  a direct denial, declaring that the judgments were all paid, 
and their liens discharged early in the pear 1875. I t  then 
devolved on the defendant to sustain hi3 allegation by proof, 
and in its absence we must assuine the fact to be that there was 
no such lien when the defense was macle, an essential element i11 
the alleged equity. 

W e  again quote fro111 the same opinion upon this point : (' I t  
is undoubtedly the law of th i i  court that tlie vendor may com- 
plete his title pending the suit and a t  any time before the hear- 
ing. H e  is allowed to make good his contract and buy his 
peace." To the same effect are Crawley ec Tin~berlnbe, 2 Ired. 
Eq., 460, and Love v. Camp, 6 Ired.  Eq., 209. 

F o r  these reason3 me sustain the 13uling of the court below 
and affirnl the judgn~ent.  

S o  error. Affirmed. 
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Par01 contrrrct to convey land, u91'1en ~*epdiated,  ventlec can get 
back ukat he 1 m  paid under it. 

1. W'liere a vendor elects to repudiate a parol contract to convey Ialld, the 
vendee, nnder his general prayer for relief, is entitled to recover the 
aniount he has paid under the contract. 

2. Evidence of a parol transfer of the vendee's interest under the avoided 
contract was.properly exclndecl; for i n  snch case there is no eqnitable 
interest to transfer, and if there were, the assign!nent slionld be in writing. 

(Green v. Railroad, 7 i  N. C., 05; D d s  v. Inscne, 84 K. C., 396 ; Pder  v. Allen, 
Ib., 466; Loue v. hTeilson, 1 Jones Eq., 330; Whiveld v. Cafes, G Jones 
Eq., 136 ; M u ~ l o c h  v. A~zdeison, 4 Jones Eq., i 7 ;  Ellis v. Ellis, 1 Dev., 
398; Capps v. Holt, 5 Jones Ey., 153 ; JlcCiucken v. iWcC'~cicken, SS K. C.. 
5 2  ; Bemnnn v. Simmons, 76 K. C., 43, cited and approved). 

Crvrr, ACTIOY for specific performance of a coutmct, to con- 
vey land, tried at Fall  Tern], 1883, of CHATHAX S~iperior Cowt, 
before ikIctcRcte, J. 

The defendant appealctl. 

Jfi-. John Hanniizg, for plaintiff: 
S o  connscl for defendants. 

SMITH, C. J. The complaint is for the specific performance 
of' a contract for the sale of land, of which most of thc purcllasc 
money has been paid, and the answer, admitting the maliing of' 
an unwritten contract, set up the statute of frauds in evidence. 
Thereupon tile plaintiff, under his prayer for g e l l e d  relief, dc- 
n~ands the return of the moneys paid, and was allowed to recover 
under the rdings of the court. 

The defendant Jenkins is joined with the vendor, Womble, 
1)ecause the land has been conveyed to hiun by the latter, as alleged, 
with full knowledge of the prior right and equity of the p la id tY 

The answer also relies upon an alleged assignmcmt by plaintiff, 



F E B R U A R Y  TERM,  1881. 255 

of his interest in the premises to one J. H. TVilkie, against ~vhom 
the defendant Jenkins has a claim for moneys paid as his surety, 
as a bar to the action by the plaintiff. 

1. The agreement of T\Ton~ble to convey mhen the price was 
paid, was void only at  the election of hinwerS, and,  if he chose 
to abide by it, though ttesti?lg in  pnrol, is the measure of the 
 plaintiff"^ rights, and affords his only means of redrew. H e  can 
only maintain an action in such case upon the agreement and 
according to its terms. Gwen v. RaiL~,oacl, 77 S. C., 93; Baz.is 
r. liwcoe, 84 K. C.; 396; Parker v. A l l e ~ ,  Ib. ,  466. 

As the plaintiff is obliged to proceed upon the contract, if the 
defendant assents to its perforruance, and must put the defendant 
to his election, the suit, in its present form, is obviously the 
proper olle; and when the contract is repudiated he is re~nitteii 
to his right to gct back what 11e has paid under it. I n  the for- 
mer practice, where swh a bill TWS filed and such a defence set 
up, the plaintiff was allowed compensation for t l ~ c  value of his 
improvelnents in the same suit under his general prayer. Lore 
v. ATeilson, 1 Jones' Eq., 339. 

"Although n plaintiff may fail aa io thc priucipnl equity 
which he seeks to e~tablish,'~ is the renlark of PEARSON, C'. J . ,  
at the conclusion of the opinion in TTrhitfield v. Ccites, G Jones1 
Eq., 136, he may fall back on a secoudary equity, provided it is 
not inconsistent with the principal equity and the allegations in 
the bill are sufficient to sustain it.'' 

I n  ,Tfurclock v. Anderson, 4 Jones7 Eq., 77, the court refused 
to assume jurisdiction to decree p a p e n t  of the monej-, because 
"the contract being void, the nloney can be recovertd at law in 
an action for money had and received, and there is no peculiar 
cquitable ingredient7' in the case. 

But if from peculiar circun~stances the remedy at law ~rould 
be inadequate, the court will interpose and give redresq. ~ l l i s  Y.  

Ellis, 1 Dev. Eq., 398. 
And so also mhen the defendant is willing to come to an tic- 

conat upon the basis of the nullity of the contra~t.  C'opp v. 
Half, 5 Jones' Eq., 153. 
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The united jurisdictions in law and equity and the aclminis- 
tration of the rules appropriate to each in a single judicial tri- 
hula1 now, admits of' the fnll redress to which a suitor may be 
entitled ~ I I  a single actim a, is suggested in the dissenting opinion 
in McC~i~ucEen v. XcCrncLe~, 88 N. C., 272. 

Thc obligation to rcstore what has been received results from 
the an~lulling of an executory agreement for the sale of land, and 
will be enforcecl against the party so avoiding it. Keamnn v. 
Simmons, 76 X. C'., 43. 

2. The second exception to the refutal of' the court to hear 
evidence of a parol tranrfer of the plantiff's interest in the land 
under an avoided contract, is untenable. 

There is no equitable intcrest to transfer; and if there were, 
tile assignlnent must be in writing to be effectual, and it is not 
suggested that the rights of' the plaintiff under the contract gen- 
erally have been assigned. 

There is no error in excluding the evidence, nor in the other 
rulings of the court, and the j d g n ~ c n t  must bc aEnned. 

S o  error. ;iffirnied. 

I n  Eoreclosnie p~oceedings, it appeared that several sales of the mortgaged 
premises were made under the orders of court, and that the mortgagor forbade 
the same and repeatedly delayed the  mortgagee in collecting the debt, by 
disparaging his own title and offering to raise the bid, by which means h e  
succeeded in setting aside the sales, and on motion of the mortgagee the lasf 
sale mas confirmed by the court-the report thereof showing it was properly 
conducted and the land brought a fair price; Held, no error. Upon t h e  
facts of this case the mortgagor has forfeited all right to the consideration 
of the court. 

CIVIL ACTIOS tried at January Special Term, 1883, of RICH- 
MOXD Superior Court, before Gmces, J. 
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T l ~ i s  action was to foreclose a mortgage, ant1 ' the plaintiffs 
inoved to confirm a sale of the mortgaged lands described in the 
complaint, which was had in pursuance of a decree tlieretoforc 
rendered in favor of the plaintiff's as mortgagees against the 
defendant as mortgagor. Affidavits in support of and against 
thc inotiol~ were offered by both parties, fro111 which His Honor 
found the following facts: 

That several sales had heretofore been niacle under orders of 
the court, and tlitlt at all of them including the last, the defentl- 
ant in person or through his agents forbade the salcs, alleging 
that the purcliaser would not get a good title; that he lins dis- 
paraged his own title and thereby obstructed and delayed the 
plaintiff's in obtaining tlie benefit of their recovery and realizing 
their money under the decrees; that the defendant, pretending to 
act as agent for and in the name of one Everett, heretofore niade 
a proposition to increase the bid made at one of the sales ten per 
cent., representing said proposition as cvmiag from said Everett; 
that lie filed a bond signed by him as the agent of Everett, and by 
others as sureties, and said proposition was accepted and a resale 
ordered by the court; that the defendant was not anthorized to 
act for Everett in the matter, nor did Everett know, at  the time, 
that the proposition had been nlade; that defendant, in his ow11 
name, 11as offered in writing to increase the bid niade at tlie last 
sale ten per cent., and has filed a bond to make good his offer or 
proposition, and the sureties on tlie same are solvent and the bond 
~ufficient; that the plaintiffs have agreed in open court to credit 
defendant's debt with $2,000, the amount df a former bid of plain- 
tiffs, or that the sale be confirmed at that amo~wt, the defendant 
heing insolvent, but tlie defendant decliilecl this proposition ; that 
the sale which plaintiffs now move to coilfirm was in all respects 
fairly conducted, and made after due advertisement, and that at 
said sale the land brought a fair price. 

Upon consideratio~l of these facts and the pleadings and pro- 
ceedings in the cause, and after argument of couilsel for the parties, 
the court adjudged that plaintiffs' n~otion be granted, and that 

17 
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the sale last made aucl report thereof by the commissioner be in 
all respects confirmed, and that the coimnissioner i i~ake title to 
the purcl~a~crs,  upon tl~cir cretlitii~g their judgnient with the 
:~nlount of their bid. From this juclgmcnt tlie defendant ap- 
pcalcd. 

ASHI',, J. The defendant, in 1877, borrowed f'ronl the plain- 
tiff> the sun1 of five or six thowand dollars, gave 11is bo11d for 
the amormt, and a mortgage on his lands as described in the co111- 
plaint to secure the paymcl~t thereof. After indulging tlic 
dcfenclant for several years, the plaintiff+ brought an action to 
forcr.lose the mortgage, and olstainerl a decree for the sale of the 
Isncl. Three several sales werc had. At the first, the land 
brought at the bid of the plaintiff5 two thousand dollars; at the 
ye-ond, one thousancl dolla~*,s; and at  thc third ancl In5t sale, ~ i x -  
teen Iiiulclred and sixty-five dollars. 

T l ~ c  t lefer~da~~t  in perion or through Iris agent ihrbadc each of' 
theye snlcb, discouragcxl bidding by disparaging his title in alleg- 
ing that the title \\as defective. After each sale, hc moved to 
\ct niitlc tlre sale, ant1 wcwecled in setting aside tlic first two sales ; 
:ind finally came before the court after the 1a<t sale had I m l r  

~llade, fbr a, pricc ctoniiderably in adwuce of thc preceding onc, 
alitl in hi, affidavit offered to raisc the bid to eighteet~ hundred 
am1 fifty dollars. But  nhen the plaintiff5 oirered in open court 
tn give him credit on thc judgment against liirn for 92,000, or 
to hare the report confirmed for that amount, hc declined the 
offcr, n Iiich we suppoie satisfied B i s  Honor illat t11c deferitlal~t 
m:i, not acting in good faith, but mas ouly n~nkiug the offer to 
throw t\dditional obstacles in the way of thc plaintifs in their 
efforts to collcct what was due them, and he refrircd to entertain 
t l ~  proposition, and confirmed the sale. 

\Vc think His  Honor ditl right. The defendant, hy hii i l~nf-  
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fling conduct, had forfeited all right to the consideration of' the 
court. From the first to last, with ~u~re!liitted pertinacity, hc 
has apparently resorted to every practical means of which he could 
avail himself to thwart the efforts of the plaintiffs to recover :L 
just debt. 

That the defendant now gets for his land only $1,665, w11e11 
he might have realized on its sale $2,000, is the result of his own 
folly and his trifling with the court and its proceeding-. H e  has 
no one to blame but himself. 

The jndgnlent of the superior court is affirmed. Lct this bc 
certified. 
KO error. Affirmed. 

J A M E S  W A L K E R  v. C. P. AIEBAKE and others. 

1. IVhere :t mortgage of land is made to one to secure n debt, nnd a third 
party, by an arrangement with the mortgagor (wlio executes to him :I 

second mortgage on same land), pays the debt in his notes which a re  
accepted by the  mortgagee, which notes a re  afterwards assigned to the 
plaintiff; Held, in  an action to foreclose the mortgage and subject the land 
to the payment of said notes, the plaintiff is not entitled to recover. T h e  
mortgage debt being thus discharged, the  mortgage deed, though not sat- 
isfied upon the  register's books in pursuance of T H E  CODE, $1271, is in 
eqnity no longer operative ; and if the parties intended to hold the  land 
3s security for the  said notes, a new r~lortgage should have been executed 
for t l ~ t  purpose. 

2. Helcljzidze~: T h e  circumstance that there was a difference between tlw 
exact amount of the notes used in payment of the  debt and those origi- 
nally secured by t h e  first mortgage is of no force, since the mortgagee 
accepted the former in discl~arge of the debt. 

3. Jvhere, npon the  issues submitted in snch case, the jury find the debt was 
pnid, hnt that the mortgage w:~s not satisfied, it z w s  held t h t  the issue to 
w11icl1 the  latter part of the  verdict was responsive, a n d  the finding npon 
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i t ,  are immaterial. T h e  fact of paynlent being found, the law determines 
the stii~nq of the mortgage deed. 

4. Sor can the withdrawal of the answer of the defendant mortgagor, allow- 
ing judgment to be entered for t l ~ e  plaintiff, have the eff'ect of defeat- 
ing t l ~ e  rights of the third party to whorn the second mortgage had been, 
execr~ted under the said arrangement. 

( Wull v .  White, 3 Der., 10: ; Powell v. B r i n k l e y ,  Busb., 1.54 ; Elliot l  v. TTryutt, 
7 3  N. C., 55,  cited and approved). 

CIVIL ACTION to foreclose a mortgage tried i t t  J w e  Term, 
1883, of KEW I-IAKOVER Superior Court, before rXcKoy, J. 

On the 8th day of Janr~ary, 1871, Maria A. iliebaac was 
indebted to the Mechanics' Building nud Iloan Associatio~i in the 
sum of $3,403. This debt was created with the assent of her 
I~usband, James A. Mebane, and to s a x r e  the payment thereof 
the said %ria A.,  with the like assent of her husband, exe- 
cuted to this corporation s mortgage of a lot or parcel of land 
situate in the city of Wjlmington. This mortgage contained a 
power of sale, authorizing the mortgagee to sell the land in  the 
contingencies therein specified. 

I n  the month of January, 1874, the defendant, Charles P. 
Mebane, assumed the payment of all such s n ~ u s  of money as 
should thereafter be due from Maria A. Mebaue to the said cor- 
poration, on account of the indebtedness and liabilities embraced 
by the said mortgage ; and he executed to her a bond to indem- 
nify and save her harmless as to any further payments of money 
on her part to the said corporation on acconnt of the indebtecl- 
~ ~ e s s  secured by the mortgage. The corporation was not a party 
to this agreement between Maria and Charles Mebane, and had 
nothing to do with it. 

A t  the same time the said James A. Mebane and Maria A,, 
his wife, executed to the said Charles P. Mebane two promisory 
notes, one for $4,000 and the other for $3,621.37. The note for 
$4,000 was the supposed amount that wo~dd  be d ~ ~ e  by Maria 
on account of the said mortgage debt, and i t  was given to i d e m -  
nify Charles P. Mebane against whatever payments he might 



malie to the corporation on account of its c l a i m  against the 
said Maria, and to securc thesc two notes Maria A. Mehane and 
her husband executetl to Charles P. Mebane n second mortgage 
upon the land embraced by the mortgage above mentioned. 

Thereupon Charles P. began and continued to pay the n~outhly 
wnis  of money due to the saitl corporation, that under its mort- 
gage were to be p i d  by Maria A. Mebane, until about July,  
1875, when hc ceased to pay, as he had agreed with Maria A. 
Mebane to (lo. 

I n  February, 1876, howcver, Charles 1'. Mebane proposed to 
the corporation a " comproinise" of the debt due  to it from 
Maria A. Mcbanc. This proposition resulted in an adjustment 
and settlement of the debt, hy wllich Charles P. agreed to give 
2nd did give to the company l ~ i s  three promissory notes, each for 
$416.67, dated March lst ,  1S76, p:iyable to the order of said 
corporation, one due in  two months, one in four nlonths antl one 
i n  six ~noaths,  with interest from date at  the rate of eight per 
cent. per annum, antl these notes were so cxecuted and accepted 
by the corporation "as an adjustment and settlement of the 
amount claimed to be duc from Maria A. hfebane." 

James A. Mebane died intestate on the 17th of August, 1874, 
and the defendant, Edward Cantwell, became his administrator. 

Charles P. .Mebane assigned the notes given him, one for 
$4,000 a i d  the other for $3,621.37, by Maria A. Mebane, to his 
wife, Martha C., in October, 1874. 

The  plaintiff purcllased fronl the corporation for value and 
before maturity two of the notes given to it by Charles P. 
hlebane, and he seeks by this action to subject the land mort- 
gaged by Maria A. Mebane and her husbaud to the said corpor- 
ation to the payment of these notes. 

T h e  clefenclaat, Charles P. Mebane, antl his wife, Martha C., 
insist that  the stlid mortgage executed by Maria A. and her hus- 
band to the corporation was paid and discl~argetl I)y the saitl 
Charles P. Mebane at the instance of the saitl Maria A.;  that 
{he land n~ortgagetl to him to secure t lie 110tci excr~~tecl  to 1 1 i n t  
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by the \aid Maria A., wit11 the assent of her husband, antl which 
Ile assig~led to his wife, was duly sol11 to pay said debts. 

Al:~ri:i A. Mebane at  first pleaded in this action, insisting in 
i ~ e r  ans\\er that the mortgage she executed was pait1 and dis- 
c.harged. S l ~ e  ~~fterrvarclr, however, ~vitllclrew her a n s w r  and 
ailoned judgment to go against her. 

0 1 1  tile trial tlw following issues werc subtnitted to the jnry 
a t  the i t~ i t a i~ce  of' the plaintiff: 

1. " Did C. Y. Rlebaue execute the tbrcc notes rneutionecl in 
the romplaint?" T o  this iwie  the jury respontled "Yes." 

2. Ditl the Bailtlinq Association ahsign :111(1 transfer two of' 

the notes to tlre plaintiff'for value received?" T o  thii  ibwc the 
jury l-eq)o~ldcd " Yes." 

3. " W ~ S  thcrc any agreement that tlie ~ ~ o t e s  exccutetl by C. 
P. ~!IC~,LIIC ucrc to be i l l  p a y ~ i ~ c n t  and s,~tisf'~ction of the debt 
tlrlc by Maria 4. ilieb:~ne to the Building Aisociation, a11d of' 
the ~~ io r tgage  sccuring tlie s ~ i n e ? "  T o  tili., is,n:: t h e  jury 
responded, (' Yes, a, to t hc  debt ; no, ;is to the mortgage." 

T h a  followiug i b ~ l ~ e i  w r i ~  snhmittetl to the jury at the iilstance 
of' tllc t lcfcr~da~lt :  

1. " W h a t  a m o t ~ ~ ~ t ,  if :lt~y, did Marid 12. Mebane owe tlw 
Building i l smkl t ion on the first of' illnrch, lii7Ci?" To this 
is311c thc jnry re-pondetl " Nothi~~g."  

2. "Did Maria A. Rlebane :luthorize C. 1'. Mebaue to ese- 
cute the three promissory notes executed by C. P. Mebanc to the 
Bnilding As~ociation, antl to bind llcr rcal e i t ak  uuder the 
tuortgagc executed hy her to the Building Association for the 
pyrrient  of' t!:e same?" The jury answer " KO." 

3. '( Ditl Rlaria A. Mcbane at  tbu time said notes werc ere- 
cuted by C. P. hfebdne to t!ic Bailding Assoc*iation, to-wit, 15t 
Marcl~ ,  1876, !<now that C. P. Mebaoe had executed the s :~~ne?"  
The jury answered "No." 

4. Did Maria A. Alebanr execute to C. P. Mebane a mortgage 
d;ited January, IS??, to sorure tllc amount of rnorrry C. 1'. 
AIelmt~c might p ly  to t l ~ c  Building Associatioi~ for her, OIL 
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accolunt of her indebtedness to the association, and did she exe- 
ecutc two promissory notes payable to C. I?. Mebane, one for 
$4,000 aud the otlier for $3,251.89, oue of which, ti-wit, the 
one f i r  $4,000, was the supposed anmunt that woulcl be due  by 
Maria A. Mebane to the Building Association, and (lid C. P. 
Jlebnne assign t l ~ e  said notes to Martha C. l iebane in October, 
1874? The jury answer "Yes." 

5 .  "Did Martha C. Mebane have any knowledge of the esecu- 
tion of those ~~romissory  notes for $416.67, each esecutcd by 6. 
P. Mebane to the Building Assopiation?" The jury ancner 
'( KO." 

6. "Would the three notes for $416.67 cacll, c~ecutetl  ! ~ y  C. 
42. Mebn~ic to tlic Building Association, h n ~ c  lxen p i t1  if 1re- 
sented for payment at  maturity, and was C. P. 3Iel):ine at ma- 
turity of said notes able to pay the inme?"  Tlic Jury nns\;er 
( (  Y cs." 

7. " Was all the interest of JIaria A. 3IcIi:lne in t l ~ c  tract uf'  
land ~nrntioncd ill the complaint sold since the pe~:tliag of this 
suit under a decree of thc superior court of S e n .  Hnnover 
county for n foreclosure of :1 mortgage esccot~tl  1y 31. A. 
PIIebnne and J. A. Mebane to @. P. 3Iebane, dated 1 i t  Jn~luary ,  
187-1?" The  jury answer ‘(Yes." 

T l ~ e r e  was evidence introduced by 110th the plaintiff uncl the 
contc,ting defendants tending to sopport the af i rmat iw and 
negntivc of these issnes. 

U1mr1 the ~ e r d i c t  of the jury upon the iswes the court gave 
jutlgment fbr the contesting defendant, whereupon the l i l n i n t i f  
Ilavin;. excepted to sundry ruling3 of the court and the jiltlg- 

r i~c i l t  thur given hy it, appealed to this court. 

Jfr. Qeo,:qe Dnais, for plaiutiff: 
JA.. C'. 31. Steclnzan, for defendant. 
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in 011, ,jucl$rment bc conclusive of thii casc, a11d \ \ c  lleed ~lot  
dec*iclc> the others. 

Pay4ng by all questions tls to thc validity of the mortgage 
debt, ant1 the mortgage csecuted by Maria A. Mel)ane to thc 
clefeudnnt corporation, and any like question as to the ~ a l i d i t y  of' 
the notes n hich the plaintiff seeks to have paid hy a sale of t l ~ c  
rehl proper;? embraced by that mortgage, n-e think the defend- 
ant Charlci P. Nebaue paid, and was f ~ ~ l l y  autl~orized to pay 
and discharge, the mortgage debt mentioned, doe to the defeucl- 
aut corporation, hy csecuting to it his o m  tlirce proniissory 
note., t ~ v o  of n-hich the plaintiff' now onns; and that the mort- 
gagedebt being clihcharged, the mortgage i t d f  was i l l  equity 
tli-charged, and has 110 operative effect for any purpose. 

Ht appears to u- re ly  clearly, that i n  Jannary, 1874, Charles 
P. Rfebanc agreed with Maria A. Mebane, for a valuable ~ O I I -  

ridwation, that he wonlcl pay and discliarge her indebtedneq 
3ecurcd by the mortgage to the defendant corporation. H e  
" avanlecl," obliged hilnself to her, to pay this indebtedness and 
cxccutecl to her a bond of indeniuity to that effect. This engage- 
ment was berrr-een the two last mentioned parties. The corpora- 
tion waq in no way a party to i t ;  it continued to hold its debt 
and the iuortgage to secure it, just as if the agreement had not 
been made. 

Charles P. Mebane -was thuq fully anthorized to pay and 
diichargo the mortgage debt due to the corporation in such nay, 
and for such valuable consideration as might be acceptable to 
the latter. H e  was not bound to pay it in a particular way, or 
pay the whde of it, if he could discharge it by paying a less 
sum. His  obligation was to discharge it, and he had no further 
or other power or authority from Maria A .  Mebane to do any- 
thiug m o l ~  abont it. 

S t  first, he paid portions-installments-of the debt Be t h u ~  
:ts;sunietl to pay, as required hy its terms, and as provided in 
the mortgage, At  length, however, he failed to d o  so, and 
finally the corlmi.ntion agreetl with him to accept his three 
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yrolnissory note, in discl~arge of the whole indebtedne~s of 
Maria A. Mebane secured by the mortgage the plaintiff alleges 
still to exist and seeks io foreclose. I t  appear3 that the notes 
were given and accepted as an adjustment and settlelnent of the 
whole, not simply a part, of the debt. All the evidence goes to 
prove this, and the jury expressly fomd that the notes were given 
and aczeptetl i n  "payment and satisfaction " of the mortgage 
debt ~nentioned. There is nothing going to show that there 
Mas any reservation of right or advantage to the corpora- 
iion, or Charles P. Mebane ~ ~ n d e r  the n~ortgage, as to the mort- 
gage debt. I t  was absolutely discharged. H e  11ad authority, as 
we have seen, to discharge it, and he did so in a competent way, 
211d in a n-ay the corporation deeniecl adwntageous to it. 

It is suggested that the notes vere pot equal in an~ocnt  to the 
full amount of the indebtedness of Maria A. Mebane, and that 
there was a balance. Thwe seems to have been some question 
as to how much she really owed, growing out of the payments 
she had made, a ~ ~ d  the circumstances under which she made 
them. I t  was insisted that if she were allowed certain credits 
growing out of usury exacted from her by the corporation, the 
notes given by C. P. Mebaue would be iu ainount equal to, if 
not greater than the balance she owed. B L I ~  this is not at all 
material; because, no matter what was the exact amount of her 
debt, the corporation accepted, for causes and considerations sat- 
isfactory to it, the three notes of Charles P. Mebane in discharge 
of the balance of it. 

The evidence, as well as the findiug of the jury, leaves no 
doubt upon our nlinds that the debt to the corporation was, and 
was intendcd to be, absolutely discharged. 

A n  essential effect and conseqnence of the disrharge of the 
mortgage debt was the discharge of the mortgage itself. The 
debt alone gave it life, vigor and efficacy. The mortgage was ind- 
dent to the debt, rested upon it, and when the purpose for which 
it was created was accomplisl~ed, it ceased to have effect. Wall 
v. White, 3 Dev., 105 ; Powell v. B h k l e y ,  Bnsb., 154 ; Ellioit 
v. Wycrtt, 74 K. C., 55; 2 Jones on Mort., &936, 972 ; 1 Pow. 
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on Mort., 145; Coot on Mort., 559; CYosfitl, Ex-prt~,  2 Johns' 
Eq., 505; 1fiio.x v. Jolt?zsto~,, 26 Wis., 41; ,41erri// v. C%asc, 3 
Allen, 339. 

I t  appcars in this caw, illat the  legal right of redeinption 
under the mortgage was lost, I)ut the equitable right of redenlp- 
tiorl continued until the debt \\.as paid. Regularly, the mort- 
g q e e  ought to IMVC :ick110~1edgcd thc satkfkction and discllarge 
of the mortgage in the prescncr of the rcgister of deeds, and he 
ought to have entercd satisfaction on tile ~nargin  of the record 
of thc mortgage, a d  this entry ought to have bceu signed by 
the nmrtgagec; and tliii done :I? required by the siatntc, ~voultl 
o1)rr:rtc as :I deed of relcasc, or rcconvcyancc of the land 
cmbsaecd by thc mortgage. TIIE CODE, $1271. Otherwise 
the mol-tgagee sl~onld h:z\-c rcconr-eyed tire land by proper deed. 
I t  docs m t  a p l p r  that t l - k c  wni  snc.11 rcconvc.ynuce in  th i i  msc., 
but ncvcrthelcss, the cliscl~arge of' thc mortgagc debt was a ( ~ 1 1 1 -  

plcte diicl~asge iri cquitj- of the r n o r t g ~ p ,  : i r d  tlic mortgagor is 
entitlrcl to Ilnvc the legal title. 2 Jones oil Alert., $$SPG, 972, 
M3, 946 ; I Pow. 011 Mort., 1 19(1 ; 141&-i.iotl v. Ifnncl!/, W Gill., 
31 ; 1 Jones 0x1 Mort., $ 3.55; ~7lcNc~ii- v. E'icoite, X3 Ilfo., 55 ; 
1'ei.lcin.s T. Stem, 23 Tcs., 561. 

The caw states illat t11erc wai no cvitlcnec of'uuy agrconleltt on 
the part of Ihc corporation to wkecrse the ~nortgngc, on receiving 
the notes ill d id largc  of the morigngc tleht. Hue11 agwe~ncnt 
was 1v11ollp unnecessary: it follo.ivec1 as n I(ga1, certainly u i  au 
equit:hlc conscqucncc, that the payntent of the debt t l i s c . l ~ r ~ ~ t 2  
the mortgage. 

One of ille dircciors of t l ~ e  corporation teitificd tint it clitl 
not releaw or agrcc to relcasc the mortgage, but I c::linc:l i t  a.; a 
seci~rity for the notcc; given by Charley P. Mcbanc. IZc do+ not 

state that tl~ci-e was an  affirmative or cxprci? :tgrceri~elil to thi.; 
efi'ect, nor docs hc state that the notec; were not given an(1 ieccivcci 
i n  discharge of the tlebt. lilld thc jury, \vhilc they foil~ltl that 
the nmrtgage debt was paitl, fonntl also thnt the unortgag,- itself 
mas not paid and sati~ficd. 

r 3'  Lnc lelriml c8):lnizl for the p1ain:ifT i~~ii.tl:l 011 th? ,lrg;.:inl-nt 



that the finding of the jnry in respect to the paynleut of the debt 
and mortgdge was contradictory and abwrd,  and must be rejected ; 
that the court cannot take pxrt of the finding and reject part, aud 
it is said "liow can it distinguish the proper from tlie improper 
finding"? H e  fnrther insisted, that the filldings of tlie jury in 
response t~ the issues submitted z t  the instance of the defendanti 
strengthened this objection. 

There is only a scanling absurdity. The nzslterial finding was 
a> to the p:~yment of the mortgage debt. So n ~ u c h  of the third 
iisue submitted a t  tile request of the plaintiff as applied to the 
mortgage, separate and apart from the debt it secured, was imma- 
terial and were surplussge, and ought not to l ~ a v e  been incorpo- 
rated into tlie issue submitted. Wi~e the r  the mortgage was dis- 
c~ilargecl 01- not was a qnestion of law, wit11 which the f i ~ ~ d i n g  of 
thc jury had nothing to (lo. The material and the only mate- 
rial iuquirp mas, was the debt paid? and whether it Tvas or not, 
the law fixed the status of the nlortgage. I f  thc debt was paid, 
it was discl~arged; if the  debt was not paid, it remainecl opera- 
tivc uiltil it ~ h o u l d  he paid. As u-e h a w  said, the debt nas  the 
. . 
ilfc of ihe mortgage, and gave i t  vigor and efficacy. 

And  in the view we h a r e  taken of the caw, the issues submit- 
ted to the jury at  the instance of the defendant were unnecessary 
and imn~aterial, a11d did uot reach the spirit and substance of'the 
real matter at iswe. Having rcfcrcnce to these issue$, it was 
~ i o t  material to inquire what sum of nloney Maria A. Mebane 
owed the corporation on the first of' AIarcll, 1876, because, 
whether she owed much or littlc on that day, Charles P. Mebanc 
had paid the debt, ant1 that question m s  settled by the finding 
of the jury upon t l ~ e  1Jaintiff's third issue. Kor was i t  material 
to inquire whethw or not shc 11ad authorizccl Charles P. Mebane 

r i  e to to execute the p?-on~isscly votes and clontinue the m o r t ~ , g  
secure tliein. 'She substantial q~~cs t ion  was, had bhe anthorized 
hi111 to pay her illOl't&~g~d ( I c k  withont ~'egttrd to whether he 
paid :1nd discl~arged it in his on-n notes, or cash, or property, 
real or ~)ersonal. Nor w-45 i; material that she should Iil~o\\.' 011 
t l ~ e  first of Ahrcl), 1876, thnt Charlei P. Mebane l ~ a d  p ~ i d  
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her debt by giving his own notes. The n~aterial question was, 
had lie p2icl the tlebt? Nor was it material to inquire wliether 
or not she liad execnted to C. P. RIehne notes ancl a mortgage 
to secnre him for his outlays in paying her debt t o  the corpora- 
tion. It was of no coriceru to the plaintiff or to the defendants 
in this colitrovers? whether she had ~ o t  paid llini or pror~iised to 
pay him on that acconnt-that was n iilatter exclusively betwe11 
them. S o r  was it material to  inquire whether &lie knew of the 
execution of the three notes tn the corporation by Cliarles P. 
Mebaae-that was a matter between the corporation and liini 
with which she had no coucerll. Kor was it in?terial to inquire 
whether Charles P. RIebane paid the corj~oration the full amount 
of her debt. H e  engaged to discharge thc debt and did so, and 
this only was material to her. Xor waS it material to inqnire 
whether the notes of C. P. ,liebane referred to, would have been 
paid if' presented at maturity, ancl if he mas able to pay them u t  

that time-that concerned the corporation. Nor mas it material 
to inquire whether the interest of Maria A. Nebane in the tract 
of la id ,  mentioned in the complaint, had been sold since tlic 
bringing of this action to pay her mortgage tlebt to Charles P. 
Mebane-this was a matter material only to then~selves. These 
issues were all beside the case. 

I f  the agents of the corporation suppojed at the time they 
axepted the notes of Charlcs P. Mebaue in discha2.g.e of the 
mortgage debt, that the mortgage, as separate from the debt, 
conld be continued and substituted to secure thc notes given I)y 
him to the corporation, they were mistaken as to the legal effect 
of the payment of the mortgage debt. The payment of the lat- 
ter discharged the mortgage, and the corporation and Charles P. 
Mebane could not by arrangement and mere pard  agreement 
infuse into it yenerved life and efficacy, ~o as to malie it secure 
the debt of Chnrles P. Mebane. 

I t  does not certainly appear that he undertook tu enter into 
such agreement; but if he did so, he had no authority from 
Maria A .  Mcbane, the niortgagor, to that effect. Indeed, any 
such agreement was not feasible. I f  it was intended to Ilol~l the 
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land as a security for the notes given by Charles P. Mebaue to 
the company, a new inortgage ought to have been executed, and 
Maria A. Mebane should have joined in it, or some other method 
to create a lien should have been adopted. 

There is no suggestion that the corporation assigned the mort- 
gage debt to Charles P. Mebaue, or that the mortgage debt mas 
to remain undischarged until his notes should be paid. There is 
no intimation of any such agreement; on the contrary, a s v e  have 
seeu, thc inortgage debt was absolutely discharged, and hence, 
also, the mortgage. 

The debt and the mortgage having been discharged, Maria A. 
Mebane could not give renewed life and effect to them by mith- 
drawiug her answer in this action and allowing judgment to go 
against her in favor of the plaintiff. She could not thus change 
the legal status of the land and give advantage to the plaintiff. 
By allowing judgnwnt to go against her, if the land renlained 
hers, the docketing of the judgment would create a lien on it in 
favor of the plaintiff. If ,  however, she executed a second mort- 
gage in favor of Charles P. Mebane, as allegecl and admitted, 
she could not defeat his right by tvithdl.awing her defense. 

Vhatever may be the rights of Maria A. Mebane and Charles 
P. Mebane and his vife Martha C., as among themselves, to the 
land, it is very clear that the plaintiff has no lien upon it, by 
virtue of the supposed morigage he seeks by this action to fore- 
close; and therefore, while we do not pass upon the correctness 
of the particular ruIinga of the court beIom, me are satisfied that 
the court reached a correct conclusion, and therefore affirm its 
judgment. 

No error. Affirmed. 
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F. M. RAWLIKGS r. HENDERSOY I I U N T  and others. 

Mortytge of tlting not in esse, ocrh2---Agrie1~ltzlr@ lien n ~ d  mo1.2- 
gage inc~lutlecl in one deed-Prnctice. 

1. A crop to be planted on one's own land, or on land let to him, as well :IS :I 

crop planted and i n  process of cn1tivatio.11, is the subject of a valid 
znortg:~ge. 

2,  An instrument may be so framed as to opcr:~te in one p:~rt as a mortgage, 
: ~ n d  in another as a n  agricultr~r:rl l ien;  but to create the latter, i t  nlnst 
conform to the requirements of the  etatatc allowing ngricnllural liens. 

3. T h e  pleintiff is 1eg:llly entitled to the lrroperty srled for, hy virtue of h e  
first mortgage. 

Ko equitable riglits of the defendant are  passed nr)on. 

T h e  judgment he re  is confined to this case, and the  conrt takes no notice of 
the fact stated in the record, :is to other cases t ~ r n i n g  npon the  principles 
:~pplic:~hlc, to this. 

(Goth v. Tl'illoughby, 83 N. C., i5 ; IIctwis r. . TOJJ~S,  I/)., 217 ; C : l d  v .  Ftr r rn~ ,  
i 4  K. C., 686; Putcrpsco v. Mugee,  86 N. C., 350, cited and approved). 

Cmr I ,  A( TIOX ill the ilaturc of ('lain1 antl rlelirery, tried a t  
l M l  Term, 1883, of KASII Superior Conrt, I~cfore Philips, J. 

01) the 25th clay of J a n ~ m y ,  1852, Jacob A rrington esecntctl 
to the plaintiff a decd which ~ v a s  tlrercafter duly recordctl. I t  
is set forth in the preamble therein that Arrington vai; ahout t o  
c q p g e  i n  thc cultivation of various crops upon a tract of h n t l  
situate in Xaqh county, linown as the " H i i ~ c s  placr," during tllc 
year 1882; that hc desiretl to secnre to the plaintiff' an '(agri- 
cultnral lien," as allowed by the statute providing for such lien5 ; 
that the plaintiff was to furnish him with advances of cash and 
supplics to enable him to nialie his proposed c3ropq, to an anlo~unt 
not exceeding one hundred dollars; and that before tlrc csecil- 
tion of the deed of that sum the plaintiff' I ~ ; d  advanced to lrinl 
$70.10 fhr the prlrpose mentioned. 

This deed, in terms, conveys to the plaintiff a bay liorw, and 
adds : " A l ~ o ,  a lien npon each antl cvery of said c l o p  to Lc 
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cultivated and made during the said pear, with full power to 
take possession of any portion, or all of said crops at  any time 
after their maturity, as may be sufficient upon the sale thereof 
to satisfy said debt, and such advances as shall have becn made, 
and all expenses that niay be incurred by the party of the sec- 
ond part (the plaintiff) in executing, probating, recording ond 
enforcing this lien; and if by the first clay of December, 1852, 
the aforesaid indebtedness has not been discharged by the pro- 
ceeds of sale of said crops, or otherwise, then the party of the 
second part is authorized to take posession of said property and 
sell the same, or so much thereof as will satisfy the amount 
remaining due and all costs and expenses in any va37 incnrred 
by said seizure and sale." 

Between the date of the deed and the first day of' July, 1852, 
the plaintiff advanced to said Arrington the further sum of 
$29.90, the balance to be advanced as proyided by the deed. 

After that time, the plaintiff advanced to drrington the 
further silm of $24.29, and he proisiised to repay this s ~ ~ n i  with 
the first bale of cotton he might gather from tl:e crops, and 
accordingly he afterwards delivered to the plaintiff a bale of cot- 
toll, to pay the last mentioned sum, of the value of $36.00, and 
with this exception, the plaintiff received no part of the crops. 
T h e  money adrancd  by the plaintiff was used in the protlnc- 
tion of the crops. 

On the 26th of May, 1882, the said Arrington executed to 
the defendants, Battle, Bunn & Co., another deed, creating an 
"agricultural lien on the same crops i11 consideration of not 
exceeding $500, to be supplied by them in cash or other things 
necessary to make the crops; and of this sum they advanced 
from time to time the suili of $416.33. Arrington also owed 
then1 the sum of $331.06, a debt clue prior to and having no 
connection with the ('agricultural lien." I n  addition to the lien 
upon the crops, this deed conveyed to Battle, R L I I I ~  & CO. three 
mules and farniing utensils, to secure the adrancen~ents of money, 
&c,, and contained a power of sale. 



272 IS 'l'Hi.2 SUl'LiEME COURT. 

Of t lw crops produced, Battlc, Bnnn cQc Co. received eight 
bales of c~)tton--thc same sold for $369.75-and this sum mas 
:~pplied by them upon their debt due beforc and not embraced 
by tlic " agricnltun~l lien." 

In February, 1883, they took possession of the residuc of the 
crops and d d  the same for $180.00. A t  t11is sale, the dcfend- 
ant I I r ~ n t  purchased cleven barrels of corn and fifteen hundred 
p o n n d ~  of foddcr for $48.00; and the plaintiff' brought this 
action against him before a justice of tlic peace i n  Nash county 
to recover tllc property so purchased by him. The justice of 
tlic peace gavc judgment in Favor of the plaintiff, and tlie 
tlcfcnclant appealed to the superior court. Battle, B u m  & Co. 
thcn intervet~cd, and became also parties defendant in the action. 

r 3 Lhe parties agreed upon thc fiicts and submitted the whole 
case to the judgn~cnt of the court. The court gave jridgnlcnt 
fiw the defendants and the plaintiff ap~)calcd. 

MER~IMOX, J .  I t  is settled that a contenlplatcd unplanted 
crop to be made by the mortgagor on his own land or land Ict 
t o  him, as wcll as one planted and in process of cultivatiun, may 
be the subject of 3 valid mortgage. Cotton v. Tilloughby, 83 
N. C., 75; Harr is  v. Jones, Ib., 317. 

The ilccd from Jacob Arrington to the plaintiff operated as a 
mortgage vi th  power of sale in favor of the latter, upon the 
horsc and the lien upon thc crop to be made conveyed by it, not- 
withstanding the purpose therein mentioned to create an " agri- 
cultural lien." 

The defendant insisted that the operative conveying words it, 
the deed do not embrace the crops to be produced. We cannot 
accept this interpretation of its provisions. 

The  operative words are, .'the party of the first part se/l a n d  
convey to the party of thc second part" * * * "one bay 
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horse: to hare  and to hold to the use of the party of the second 
part, his heirs and assigns forever; also, a lien upon each uncl 
every of said c r o p  to bc ~?~iltivatetl ancl illade during the said 
year," kc .  I t  then proceccls to give the mortgagee the right to 
take possessiou of the crops and sell them in thc contingencie- 
specified. 

A t  the e11d of the wosd "forever" is a ser11ic01011, denoting a 
succeeding clause upon the same subject, then conlei the word 
"also." This latter word, as herc employed, is a copu!ntive 
conjuuction conl~ectiug the two clauses, and it in~plics like~vise, 
i n  like manner, in acidition to, besides-noting addition or con- 
juuction. See Webster, Worcester and Burrill's Lam Diction- 
ary;  Puin v. I-S'rlelling, 5 Ea., 87;  4 54. $ s., 5s; 1 Salk., 239. 
The word is significant am1 important; it cannot be treated as 
n~eaningless or mere surplusage; it inust be treated a; doing its 
complete office in connecting two important clauses of the instru- 
ment, and having effect i n  that m y .  Besides, if it \rere treatecl 
as tile beginniug of a separate paragraph or sentence, or of an 
independeut subject, or if  it  shoultl be rrjected altogether, it 
woultl leave the prorision of the deed as to the lieni autl the 
crops in an exceedingly awkwarci if not meaningle~s condition. 

This case is in all material respects like the cases of Cotton v. 
lVillouglrby and Hnrvis v. Joncs, szp.n,  and m ~ i s t  be governed 

by them. 
I t  was contended on the argument for the appellees that if the 

decd could operate at all, and a5 a mortgage of the horse, it 
could not SO operate as to the crops; that as to the crops i t  w a i  

inoperative, or if operative a t  all in that respect, it con5titutetl 
only an "agricultural lien" to secure the sum of $29.90 adrancecl 
by the  plaintiff rdter the execution of the deed. 

We  think the cleed might be treated as creating an "agricul- 
tural lien" on the crops to secure the advancement of 829.90, 
It has all the necessary requisites for that purpose, bnt i t  goes 
fiirther in this case; it has all the essential elenlents of and it 
creates n mortgage on tlle crops as well as the horse. S o  par- 

1 8  
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ticular formula of ~ ~ o r d s  are essential to create a mortgage of 
perjonal property. Any words that express the purpose to 
create a lien and give the mortgagee power over and control of 
the property, v i t h  power of sale, or to havc it sold to pay the 
mortgage debt, are sufficient. As  me have seen in this case, the 
mortgagor used apt  words of conveyance as to personal property, 
and provided in terms that the plaintiff sl~ould have the right to 
take possession of the property, including the crops, and sell the 
same to pay his debt. 

I t  is not true, as contended, that all instrument in.tcuded as an 
((agricultural licn " must effectuate that purpose and none other, 
or be treated as necessarily inoperative for all purposes. A 
written instrument, whether deed or otherwise, to create such a 
lien must indeed conform to the statutory requirements, else i t  
cannot operate to create such lien; but if the instrument will 
bear such a construction as will effectuate the purpose of the 
parties, it n ~ u s t  be so construed and treated. As, for example, 
if i t  would not operate to create the "agricult~iral lien," b u t  has 
all the requisites of a mortgage of personal property, it would br 
so treated and upheld. I f  a written instrument, as a deed, fails 
to effectuate one purpose specified in it, yet it mill effectuate 
another purpose plainly agreed upon in it, i t  must be upheld fat. 
the latter purpose. W e  can see no reason why it should not be, 
and in such case every reasou why it should be, as conipletelp as 
if provided for in a separate instrument. S o r  can we see any 
good reason why the same instrument may not be so framed as 
to operate in one part of it as a mortgage and in another ns an 
" agricultural lien." 

I t  was s~zggested on the argument that this court had decidctl 
otherwise in C k ~ k  v. Pcmw, 74 S. C., 685. A slight e s a n ~ i -  
nation of that case will show the contrary. I t  decides the 
instrument there in question was fatally defective, and ditl not 
create an "agricultural lien "; but Mr.  Justice RYRTX, deliver- 
ing the opinion, expressly passed by the question whether or not 
i t  could operate as n mortgage. H e  said, "without stol)pi~lg to 



F E B R U A R Y  T E l t l f ,  1884. 276 

enquire whether the only operative vords in the defendant's 
deed, to-wit: ('the said 0. C. Farrar  shall have a lien on all 
crops," &c., can he construed into a conveyance of the crops to 
the defendant, we pass to that view of this part of the case which 
is decisive." H e  then properly proceeds to shov  that the instru- 
ment was false upon its face and fraudulent as to creditors, and 
could not, under the guise of an "agricultural lien," deceive and 
mislead then] to their prejudice. 

And  it was also insisted that this court had decided otherwise 
iu Pcrtapsco v. ~Mc~gee, 86 N. C., 350. That  case does not justly 
hear the construction the defendant's counsel give it. I t  cites 
Clark v. Fa r ra r ,  supra, as in point for a purpose, aud so i t  w e .  

T h e  learned judge then added, obite~, that, "according to the 
same authority, an instrument, which, as intended by the parties 
to  operate as an agricultural lien, nnd which purports to be one, 
must take cffect as such, or not at  all, and will not be permitted 
to  prevail as a mortgage." W e  have seen that the case referred 
to does not sustain the view of i t  thus expressed. Besides, the 
court  then adverts to the fact, that the instrument there under 
cot~sideration did not convey or purport to convey the title of the 
property, which was the subject of agreement. 

T h e  plaintiff, i u  our jodgment, is entitled by virtue of the 
~nor tgage in his favor, to have the possession of the property, 
including all the crops therein mentioned, to sell the same and 
pay his mortgage debt, or so nluch thereof as has not been dis- 
charged; and the surplus, if any, will belong to the defendants 
according to their respective rights, taking i t  that Arrington owes 
them, as they allege, for advancements. 

This  is an action at  law; no equitable rights are set up  i n  the 
pleadings; and we are not called npon, indeed, we cannot under- 
take, to adjust any possible equities in  favor of the defendants. 
W e  are not at  liberty to express an  opinion as to whether or not 
the  plaintiff is chargeable in equity with the horse mentioned in 
t h e  deed, or how he must apply the proceeds of the bale of cot- 
ton he rcceivetl as part of' t he  crops. W e  pass only upon the 
k g a l  rigllts of the plaintifY' 2s they appear in thc record. 



r 3 1 lie court oug-111 to have given jrldgnletit fur tltc ~daiutiff upon 
the case submitted to it, autl :IS it  did riot, tlicrc is error, for 
which tlic j r d g n l e ~ ~ t  rliusl 1w reversed, arid jr~dgmcltt cnterctl 
liere for the plaintitf. 

This jridglncrit does nut cxtend to any other cnhc. This court 
catinot take notice of and act ripon n stipulation as to other casts 
turning upon the yrinciplcs applicable to this cnsc. 

Judgment revcrzecl, and jndgmcnt for the plaintiff. 
Error. Reversed, 

Landlord a d  r'cnnnt-ilyriculturnl Supplies. 

1 .  A landlord i i  entitled to the first lien upon the crop for rents due and 
adv:rncemenis nratle. THE CODE, 217.54. 

2. Supplies necesstrry to tl~nhc and s'tre n crop, a re  silcll alticles as arc in good 
faith furnisllcd to and received by thc tenant for that  pnrpose. And  it  
was proper i n  the conrt to leave i t  to the jury to find, whethcr upon the 
evidence :L rnulc and wagon, $c., were treated a, andvancements. 

3. Held further: Wherc  landlorti and tenant undertake by collusion and 
fraud to create an indebtedness to the former, under color of "advnnce- 
nrcnts," to the prejudice of creditors of the tenant, such transaction milt 
not be sustained. 

( i l f o n f u p e  v. Afiul, 89 S. C., 137 ; Livingston v. Ij'cwish, Ih., 140; Wornhle v. 
Lecich, 83 N. C., 84, cited :ind approved). 

CIVIL ACTION tried a t  Fall Terin, 1883, of R~crrnmsn Supe- 
rior Court, before XcKoy, 9; 

This  action is for the conversion of five balcs of cotton, t h e  
plaintifT clairning the same as landlord of one I-iirnm Levincr, 
to whom the plaintiff had leased certain lauds. Tl~erc mas a 
written contract of lease for agricultnral purposes, containing a 
stipu1atk.m for payment of rent, the term being three years, be- 
ginning on Jauuary 1, 1882, a d  continuing until December 
31,1884. 



The  rent money was paid; :inti the controrers?; here is as t o  
which of the partics to this suit is entitled to havc his account 
for advancementr of agricultural supplies and expenses in rnak- 
i n g  and  saving the crop paid out of the crop. 

T h e  plaintiff'tcstified that, independently of the said lease, there 
mas an agreement between him m d  Leviner that his acco~int for 
supplies for the year 1582 sl~oulcl be paid out of' the crop, to an 
amount not esceeding six I~undred dollars, and that  the same 
should be a lien on the crop. The plaintiff then offered to prove 
his account against Leviner, and the defendant objected, unless 
plaintiff could s l~om that the articles wltl were received by Ler i -  
uer as aclvancen~enti for making the crop. The court adn~ittecl 
the  evidence, stating tliat the plaintiff conld only recover for 
articles furnished to make and Gave the crop, and whether the 
same were furniihcd, and for n.l:at pur1)oses used, would I)e a 
question for the jury. The  defeutlant also objected to certain 
specific items in the accouat, upon thc ground that the aniounts 
charged mere paid, not to Leviner, but to other persons, and 
there was no evidence that thcy were advancements made to 
Leviner for crop purposes. Objedion overruled. 

T h e  defendant further objected to item 1 7  of the account, and 
in regard to this, the plaintiff' testified that he sold Leviner a 
m d e  for $154 and took a note for the price, and a mortgage on 
the  mule to secure it. And i n  reference to item 33, to which 
 objection was also made, the plaintiff' testified that he sold him n 
wagon for $65, and secured payment of the same in like manner, 
but  that he took the wagon back under a power containetl in the 
mortgage, ancl sold it for $36. 

T h e  plaintiff' further testified that thc defenrlant told him that 
he (the defendant) had gotten five bales of cotton from Leviuer, 
ancl witness told the defendant that Leviner wns his tenant, and 
ithat said cotton belonged to the plaintiff. 

One Rralltley Brown was then introduced by the plaintifland 
te~tified, after objection by defendant, that he saw the defendant's 
wagoi3.j I ~ a ~ l l i n ~  off caottoll froni t l ~ e  ~)lnintiff"s place‘. This was 
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ailtnittecl in corroboration of the plaintiff's testimony, to-wit : 
that clefendant told him to get five bales. 

The defendant excepted to the overruling his objections, and 
introduced two liens or mortgages executecl to him by Leviner ta 
secure advancements for agricultural supplies-one dated Feb- 
ruary 16, 1882, and the other June 5, 1882, but did not intro- 
duce any evidence to show that anything was clue on them. 

Under the instructions of the court, the jury found the issues 
in  favor of the plaintiff, and the defendant appealed from the 
judgment rendcred. 

MY. J. D. S~IUW, for plaintiff. 
Messm. Strong & Xmedes, Frank XciVeill and Burwell, TVcilka- 

& Tillett, for defendant. 

MERRIMON, J. The landlord or his assigw can maintain ail 
action against his tenant, or cropper, or the assignee of eitlier, 
or any person, unless otherwise agreed upon beheen the parties 
to the lease, in case such tenant, cropper, or the assignee of either, 
or any persou, shall remove the crop or any part of it from the 
land leased, or couvert it, before the rents shall be paid, or before 
the conditions of the lease shall be performed or damages in lien 
thereof paid; or before the " advancements" macle by the land- 
lord or his assigns to make and save the crop shall be paid; if 
such removal or conversion shall be niade without the consent 
of the landlord or his assigns, as the case may be. The statute 
in express terms vests the possesion of the crop in, and creates 
a lien in fi~vor of, the landlord or his assigns for the purposes 
mentioned, nntil the lien shall be discharged as iudicated. The 
landlord, or his assigns, has a lien upon his  hole crop, and a 
special property in it to the extent of his lien, and i3 entitlect to 
possession. H e  has such a property interest as enables him t o  
maintain his action for thc recovery of the same. THE CODE, 
$1754 ; Jlontayue v. i-T.I'ictl, 89 N. C., 137; Livingstolt v. l ih~ ish ,  
Ih., 140, an(l thc cases there cited; Rawlings v. H m t ,  m t e ,  270. 
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I n  the case before us there was no cyuestion nzacle as to the 
lease, which was executed on the 2d day of December, 1881, 
and i t  appears that the rents had been paid. The landlord 
alleged, however, that by agreement, contemporary nit11 the 
lease, he as the lundlord mas to supply his tenaut with "ad\-ances 
of provisions and supplies" during the year 1882, to malie and 
save the crops to an amount not exceeding $GOO ; that he made 
such '( advancen~ents " from time to time as reqnircd by the 
tenant, and there is still due to hiin on that account several h u ~ -  
dred dollars, and that the defendant removed a part of the crop 
made during that year without his assent. 

OLI the trial, the plaintiff produced his itemized account for 
advancements made to his tenant, and the defendant objected 
to the whole of it, unless theplaintiff could show that the things 
so supplied were really necessary to make and save the crop, or 
were expenses necessary and incident to this purpose, and the 
tenant so accepted a n d  used the same. He likewise objected to 
simdry items in it, particularly to one for a mule and another 
for a nagon, because, as he insisted, tlley were not such things 
as were in their nature advancements. 

The  conrt left it to the jclry to find from the evidewe n hether 
or not the things supplied were received and treated by the ten- 
ant  as advancements, and instructecl then1 that the rents having 
been paid, the plaintiff could only recover for ndvancenleotb to 
lnnlie and have the crop; and as to the inule, he left it to the 
jury to find whether or not the nlule was treated as an nclrcince- 
nieiit. 

J t  iniglit be difficult, in many cn-ci that might ar i-2.  to q'ty 
what wonld or ~voulcl not br: atlvaucemei~ts to llialic cnil +nvc 
the crop, in the sense of the statute; bnt we thinI; tll:~: n m:ilc 
or  a Wdgdil may, g21ler~lly, bs rzg~rtled a3 iuch aclrauLu! :l?i~:, if 
supplied in good faith for t h ~ t  p:irpo;e. The  ten~n:, ar'tiny in 
good fiith, must be the jatlge of' what i- nece,sary nntl l)rolw;. to 
aid hiin in 1naliing a i d  saving the crdp, and when t h c  I~:rt l!o~tl  
has in good faith ft~rniahed iupl)lie<, nQ reyuircd I I ~  thc tellant, 



Iwtkr jirdgt: i l l  srrclr :.cspetsts. IIv Illny cinploy I:rl)ol.ors, alld to 
p y  them l ip  inay IISC goods t l ~ t  \\-0!11(l SWIX to I I ~ W  110 refer- 
WCIUCC 10 :? wo])  :I+ :all, : I I ~  yet i t  \ - ~ r y  p1:rinI~ :~ppc:~rs ti) the 
~~:Is<)~I: : ! I~c t11i1)t'i t11::t such g00(1s \ Y O I I ~ ( ~  !r snpplies not i~xtppro- 
p h e  to p:q- for Inbor. 

I n  lllc nwount ,  \rc3 liotii~; scvwnl sni::Il itcnls o f  clinrge f'or 

cl~amctcr of tllc ~11p l11 i~ i  :I, :~lv:lnc.c~uc~ltz. Bntlctd, gootls S I I ~ -  
plittl. :tnd almoit :tl~ytli;r~q of value, i ~ o r ~ l d ,  in thii  ricw, be 
treated 3% ~ ~ p p l i ~ i  ill ~ I I C  ,ICIIIC of tlw st:\tnte. Mncll the larger 
lmrt of t l ~ c  acwnnt  is lmde up  of i t c ~ ~ i s  fitr S I I C I ~  t l i i ~ q s  as ~ r e l ~  
1nmife5lly aclv:lnccinent,s, s i ~ c a l ~  :li, flo111*, ~tlcal, corn, ant1 l i lx  
:rrticle<. 



undertake to create an iildebteclness uaclcr color of aclranceiileats, 
no  matter what might be the character of the supplies, in order 
to favor them,selves, or either one of them, to tlie prejudice of 
the creditors, v i t h  or without liens on the crol), inbsequent to the 
just lien of the landlord, s r ~ c l ~  trawaction could not he sustained. 
The debt for ":dvaucemen ts" must be snch as is created in good 
faith 011 the part of the landlord. I t  must not be made collu- 
sively, nor can he be allowed to b ~ ~ p p l y  such tl)ings as advauce- 
merits as are manifestly not such, a:ld 11e ha& good reason to 
believe are not so intended. The "aclva~~ceinent.," ~vhetlier they 
be iiloney or merchandise, tnust 11:: such as go directly or indi- 
rectly to nlalie or save the crop, ant1 the tennnt must be the jndge 
of what best serves his purposc. T170mBle r. Leach, 83 S. C., 84. 

The objection to tlie testimony of' the witness Brown cannot 
be sustained. I t  was clearly competent. It tended to p r o w  the 
removal of a part  of the crop, and to sustain what tlic plaintiff 
had sworn. 

The defendaat introdncecl two "agricultural liens" upoil the 

I crop of the tenant-one executed on the 16th day of February, 
1882, aud the other on the 5th of J ~ m e ,  1882, but he did not 
offer to show that he had made any advailccme~~ts, as contem- 
plated by them. I t  was his folly or his n~isfortune, that he did 
not inform himself as to the claims and demands of the lnnd- 
lord before he supplied the tenant with the advancements, The 
statute, of which he was bound to take notice, gave tlie landlord 
a first lien for the rents due. to and advancements made by hiin. 

This is an action at  law. The  defendant does not rely upon, 
.or pray for, equitable relief, as he  might have done, if tlle crop 
were in excess of the debt due to the landlord. 

There is no error, and the judgment must be affirmed. Rnzo- 
lings v. Hunt, ~ t y w n .  

No  error. Affirmed. 
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Deed-S'enl of one may be adopted by a n o t l w  signer of an 
instrwt~cnt. 

Two persons may adopt the same seal to an instrument, and it then becomes 
the  deed of both ; otherwise i t  is the deed of one and the simple contract 
of the other ; and wliether the party signing intended to adopt the seal of 
another signer is a question of fact for the jury,  the burden being on the 
p la in t i f to  show that the defendant adopted the seal or scroll. I t  is, there- 
fore, error in '  the court, upon inspection of the  instrument, to decide the 
nl:~tter as a qnestion of law. 

(Yrr~lrorozigh v. Monclny, 2 llev., 420, cited and approved). 

Crvzr, ACTION tried on appeal f'ronl a jndgment of a justice 
of' the peace, at Spring Term, 1883, of ~ ~ T ' X C O M R E  Superior 
Court, hefore Avery, J. 

This action was brought to recover tlie amount due on a. note 
of wlrich the following is a copy: (( Twelvc ~nonths afier date 
we or either of us promise to pay to J. T. Picltens ninety dol- 
lars for valne received of him, as witness our hands and seals,. 
with interest from date. October 22, ISlil." 

(Signed) F. M. I~ALLEW. Isei/..l 
T. 12. Iiunrsn. 

On this uote two credits were endorsed-the one on Novcm- 
bcr I, 1869, and the other on January 3, 1871. 

The defendant pleatlcd.paynlent and the statute of liinitations, 
and the plaintif7 proved the cxcc~ition of tlie note by D. Wil- 
fong, the subscribing witness. 

The plaintifl's counsel submitted the note to the impection of 
the court a d  admitted, that if i t  was not n note under scal, the 
defendant's plea of the statute of limitations would he a bar, 
a i d  up011 an intimation from the court that the jryy woulcl be 
instructed that it was not a note under scal as to the tlcfendant 
Bymer, the plaintiff snbmittrtl to a judglnrnt of iionsoit and 
:~ppealecl. 
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Xessrs. E. Carter and Rende, .Rushee & Bushsbce, for 
plaiiltiff. 

K O  counsel for defendant. 

ASHE, J. The only quedtion presented for the consideratio11 
of this court is whether there was error in the instruction which 
His  Honor intimated he would give the jury. 

Such an instr~iction would have been manifestly erroaeoos. 
A seal is an essential requisite of a deed, a i d  no writing without 
a seal can be :i deed. Shep. Touch., 56. Blackstone also lays it 
down as an indispensable requisite of a good deed (Vol. 2, 304) ; 
aud there is no question that two or inore persons niay adopt the 
same seal. Thcre is abundant authority on this point. I t  was 
so held in Ya~borouyh v. ,Tfonday, 3 Dev., 420, where this 
court said : '' Two parties i m y  adopt the same seal, and in that 
event it is the deed of both, otherwise it is the deed of one and 
the simple contract of the other." To  the same effect are Hollis 
v. Pond, 7 Rump., 222; YequaKet BriJge v. ~Watlzis, 7 K. H., 
232 ; Bonhnm r. Lewis, 3 Monroe (Ky.), 376; 4 Term Rep., 
313, and 3 Ves., 678. 

These authorities not only establish tlie principle that two or 
more persons may adopt one seal, but they establisli the further 
principle that, whether the party subscribing a deed, opposite 
whose nanle there is no seal, intended to adopt tlie seal of another 
signer n h o  has made his seal, is a question of fact for the jury, 
and the judge cannot upon inspection instruct the jury that it is 
or is not a deed of one of the parties, as they would be cleciding 
both the law and the fact, and in this consisted the error coin- 
mitted by His  Honor in the court below. H e  said he should 
instruct the jury thnt it was not the deed of the defendant. 
That  wa,s deciding both the law a d  the fact and leaving nothing 
for the jury to decide ; wllereas he sl10~11d have told the jury that 
two p e r s o ~ ~ s  may adopt the same seal, but whether it was the 
sealed or unsealed instrument of the defendant was a question 
of intention which w ~ s  n f x t  to b2 tleterniined by the jury, and 



JOSEPH ShlTTH and nife r. iilL17XK IiRISSO?: anil wife and others. 

1 .  A fec-sin~ple may be limited after :t fee-sin~plc either by deed or will, l)y 
operation of the  statute of uses; if by decd, i t  is a conditional limitation ; 
if by will, i t  is an cxccutory devise. 

2. An  estate to A and the heirs of Iris hodp, but if h e  die witlioat snch heirs 
living a t  the  time of his death, then to the  heirs of R ;  Ifeld,  that the 
limitation over is good. (The  case is governed by the :let of 1827 antl 
1856, i n  reference to contingent limitations antl construing "heirs"  to 
mean "children "; anti the  act of 1784, cll:~nging an estate tail into :I fee). 

3. Springing and shifting ~ l ses  and contlition:~l lir~rit:r!ions discussed by 
ASIIE, J .  

( l l c f l c e ,  cx pro.te, 63 K. C., 332, ovcrn~let l  ; Fdl; v. ttrhit/r!j, S Ired., 133, 
: r ~ ~ ~ ~ r o ~ e d ) .  
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EJECTJIE~T tried a t  Spring Term, 1883, of ROBESON Supe- 
rior Court, before J71nch?ae, J. 

The  action was tried by tile court upoi~ a caw agreed and a 
jury trial waived, except as to thc amount of damages. 

I t  was agreed that both the plaintif% and d e h d a n t s  claim 
~racler a deed executed by Rowland Mercer, Sr., to Rowland 
Mercer, Jr.,  dated the 30th of August, 1859, the iiuportant part 
of which is as follows: " F o r  and in consideration of tlie 
natural love and affection I have for my son, Rowlaud Mercer, 
and the further sum of one dollar to him in hand paid, the 
receipt of' which is hereby acl;uowledged, has given, granted, 
bargained, sold and conveyed, and do hereby give, grant, bar- 
gain, sell and convey to the said Rowlancl Mercer and the heirs 
of his body, and if the said Rowland hxercer sho~ild have no 
heirs, the said land shall go to the heirs of my son Jatiles A. 
Mercer, all that tract of land," described ns in the complaint. 

I t  was admitted that  Rowland Xercer, Jr.,  died on the 10th 
day of Kovernber, 1871, without ever having had any children, 
ant? that J a m s  A. Mercer was Iiving at  the date of the said 
deed executed on the 30th of August, 1869, and had living 
children at  that time, the defendant, Orrer. Mercer, being one of' 
them. The  land in controversy mas devised by Rowland Mer- 
cer, Jr., to the feme plaintiff, who was then his wife, but has since 
intermarried with the  other plaintiff, Joseph Smith. I t  was 
agreed if upon the above state of facts the plaintiffs are entitled 
to recover, judgment is to be rendered for them; if not, for the 
defendants. 

H i s  Honor being of' opiuion wit11 the plaintiff's, upon the 
jury's returning a verdict assessing the plaintiffs' damages, 
adjudged that tbey recover the dainages so assessed and that a 
writ of possession issue. Frorn which judgment the defendants 
appealed. 

Nesss~. Fvench & Norment, for plaintiffs. 
AWessrs. Frank i?.fcNeill, T. A. X d e i l l  and J. D. Shciw, for 

defendants. 
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ASHE, J. Both parties to this action claim title to the land 
described in the complaint under the deed executed by Rowland 
Mercer, Sr., to Iiowland Mercer, Jr., on the 30th day of Au- 
gust, 1859. 

The plaintiffj contend that the cleetl conveyed an absolute 
estate in fee simple in the land to Itowland Mercer, Jr., and by 
his will the fee simple title to the same mas devised to the.feme 
plaintiff: 

The defendants, on the other hand, insist that the deed con- 
veyed only a determinable fee to Itowland Mercer, Jr., which 
terminated by his death without children, and vested au absolute 
fee simple, by the limitation in said deed, in the chilclrcn of 
James A. Mercer. 

The deed in question is to hc construed as if '  it r e d ,  to the 
said Rowland Mercer and the heirs of his body, aild if the said 
Rowlaud Mercer should die not having such heir.; living at the 
time of his death, the said land shall go to the cliildren of my son 
James A. Mercer. 

By the act of 1827, ch. 7 (Sat. Rev., ch. 42, $3)) it is pro- 
vided, " tllat every contingent limitation in any deed or will 
made to depend upon the dying of any person without hcir or 
hcirs of his body, shall be interpreted a limitation to take cfrect 
when such person shall die not having such hcir or issue living 
at  the time of his death." And by the act of 1856 (Rat. Rev., 
ch. 43, $5)) "any limitation by dectl, will or o t lm writing to 
the heirs of a living person, shall be construed to be the chil- 
dren of' such person, unless a contrary intention appear by the 
deed or will." 

The defendants especially relied upon the case of McBee, 8%- 
parte, 63 N. C., 332, which was a conveyance to W. J. Stowe, 
" to have and to hold the said laud to his h ~ i r s ,  executors and 

administrators for a d  during the period of' his natural life; at 
his death to go to the heir; of his I~ody, to them, their heirs and 
assigns forever. And in default of llcirs of his hody living at  
his death, said property to go to L. J. P. and tile heirs of her 
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body." I t  was held this vested in W. J. Stowe an estate tail, 
and by the act of 1754 it was changed into a fee simple, and 
.that the limitation over, "and in default of heirs of his body 
living at  his death, to go to L. J. P. and the heirs of her body, 
3vas void." 

The only authority relied upon for this decision was Eblh v. 
TYhitley, 8 Ired., 133. The decision in that case was made upon 
the construction of a will in which tlle testator devised a4 fol- 
lows: " I lend to Benjamin TVhitley, sou of Elizabeth Kobles, 
all the lands I own in Conehoe Island," &c., (being the premises 
in controversy) " during his natural life, and after his death I 
give the above mentioned land to his heirs, lawfully begotton, to 
them and their heirs forever; and in case he (the said Benjamin) 
should die without lawful issue of his body, then I lend the 
above mentioned land to his brother, Heury Whitley, in man- 
ner as aforesaid." 

This will was made in 1791, and it was held, Chief-Justice 
RUFFIN speaking for the court, that the words used in the will, 
"heirs lawfully begotten," were words of limitation and not of 
purchase, and that Benjamin Whitley took an estate tail by the 
application of the rule in SJ~elly's case, which was converted into 
a fee simple under the act of 1784, and that the limitation over 
mas void." 

I t  is always with great reluctance we find ourselves oon- 
strained to differ with our brethren who preceded us on the 
bench, but in the case of McEee we are forced to the conclusion 
that they overlooked the true ground upon which the case of 
Folk v. Whitley was decided. I t  mas not because a fee simple 
was given to Benjamin Whitley and therefore the limitation 
over was void, but because the will having been made before 
our act of 1827 the limitation over was too remote. The court 
say on page 138:  " I t  is clear, therefore, that Benjamin, the son, 
took an estate tail by the words of the devise to him, and, con- 
sequently, that the linlitation over to Henry was after an ind+ 
nite fccilure of the issue of Benjamin. The effect then is that 
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the fee iuto which the act of 1784 turns the estate tail became 
absolute in Benjamin, ant1 Henry and his heirs take nothing." 
But  in JIcBee's case the limitation over was not too remote. 
So the authority relied on did not sustain the conclusoin of the 
court in that case. 

A t  common l a y  a fee simple could not bc limited after a fee 
simple. There mas 110 way known to that law by which a 
vested fee simple could be put an end to and another estate pnt 
in its place; and the reason is, because no freehold conlcl pass 
without livery of seizin, which must operate immediately or not 
a t  all. 

Bu t  after the Statute of Uses, 27 HEKRY VIII., when the 
possession of the legal estate was transferred to the use, resting 
the legal estate in the cestui pue use in the same quality, manner, 
form and condition that he  held the use, and the courts of lam 
assun~ed jilris~liction of uses, it was held that an estate created 
by a deed operating under the statute might he made to con1- 
mence in futzwo without any inlrnediate transmutation of posses- 
sion ; as by a bargain and sale, or a covenant to stand seized to 
uses. " Cessunte mtione  cessnt tt lex." -411d consequently i t  was 
held that, by such conveyances, inheritances might be n ~ a d e  to 
shift from one to another npon a supervening contingency, 
which to avoid perpetuities was required to be such as must 
happen within a life or lives in being, and the period of gesta- 
tion and twenty-one years thereafter. 

Thence arose the doctrine of springing and shifting uscs, o r  
conditional limitations. A springing use is one which arises 
from the seizin of the grantor, and where there is no estate 
going before i t ;  but  a conditional limitation, or shifting use, i s  
always i11 derogation of a precediug estate. 2 Minor's Inst., 
816. A n  example of this is where an  estate is conveyed by 
bargaiu and sale or by covenant to stand seized to A and his 
heirs, but if B shall pay to A one hundred dollars withiu thirty 
days, then 13 and his heirs. 

It was nnclcr this doctrine of a shifting LISC that it has been 
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held sincc very early after the statute of usej, that n fee-simple 
may be limited after a fee-simple, either by deed or \vill; if 
by deed, it is a conditional limitation ; if by will, it i y  an execn- 
tory devise. "And in both thesc! cases a fee may be limited 
after a fee." 2 Rlk. Corn., 235. 

Mr. Kargrave, in Kote A, 2 Coke, 271b, which is an elaborate 
treatise on the subject of uses, says: ' ( I t  is a n~ax im of the com- 
mon law that no estate Can be linlitccl upon n fee-simple; or in 
other words, an estate in fee-simple cannot be made to cease as 
to one, and take effect, by way of limitation, upon a con- 
tingent event, in mother person." Bnt he adds: " I t  i? 
clearly settled that limitations of that  kind may take effect by 
way of nse." 

And Mr. FEARXE, in his work on Remainclers, treating of 
couditional lin~itations, says: " I f  before the stntute of uses, 
land had been conveyed to A aud his heirs, with a proviso, that  
if d should not leave any child of liis body living at the time 
of his decease, the land should go over and belong to E and his 
heir., i t  it obvious that the lin~itation to B mnst be legally void. 
I t  cannot be a grant of the reversion, as the wl~ole fee was pre- 
viously granted; or the grant of a remainder, as it vas  preceded 
by nu  particular estate. I t  would not confer a title on B to enter 
for a condition broken, as such a title of entry could only belong 
to the grantor or his heirs." And  he proceeds to say, ' ( that  they 
so Gar partake of the nature of a remainder, that when the event 
happens upon which they are to take effect, the estate created b; 
them passes to a stranger ; and they so far partake of the nature 
of a title to enter for the breach of the condition, that when the 
event takes place they operate to defeat the preceding estate." 
The same doctrine is nlaintained in 2 Minor's Inst.,  265; 3 
Saunders on Uses and Trusts, 150. 

Conditional limitations had no existence at  corninon law, and 
only arose out of conveyances having operation under the statute 
of nses, the effect of which was to dispense with livery of seizin; 
2 Minor's Inst., 264. F o r  the purpose of limiting ovcr cstntes, 

19 
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tiley are generally treated as s y ~ ~ o n y u ~ o u s  v i th  shifting mses. 
They seem to have been so considered by J9r. FEARKE, in thc 
extract ahove, taken from Elis work on Remainders. 

It is said that n seiziu is necessary to serve the use, aud seine 

of the ablest jurists of England h a w  taxed their ingenuity to 
fiild where the seizin lies to support a limitatiou over, aftcr the 
seizin of the feofl'or or feofee has been extinguished by the oper- 
ation of the statute. Some have said there mas a "scintilla juris" 
remaining in the feoffor or feoffee, and others conte~~ded that the 
doctrine is a mere utopian idea, but  whcrever the seizin may be, 
the courts have never, so far as v7c have observed, permitted a 
conciitional liinitatioll to fail for thc want of a seizin to scrve the 
use by which i t  was raised. 

The  statutc of uses is in  force in this state. THE CODE, $1330. 
And the deed, under which both p r t i e5  to the action claim title 
to the land in co~ltroversy, has its operation under the s t~ tu te ,  
nut1 ~9 the co~isideratiou ~ n e u t i o ~ ~ e d  i n  i t  is both pecuniary and 
na tn~x l  aflection, it map operate cither as a bnrgaiu and sale, or 
a3 9 coveunnt to staud seized as to both the partie?, for they arc 
a11 the blood relations of the grantor. 

Our  conelusion is that the limitation over to the chilclrt~n of 
J a i n a  A. RIercer was good, a i d  that there n.aq error in thc rourt 
below in not rendering jnclgn~ent in their behalf upon the case 
agreed. 

The  judgment, therefom, of the  superior court is reversed, 
a n d  judgment must be rendered ou behalf of the clefendants. 

Le t  this Bc certified, etc. 
Error. Reversed. 

W. -4. PRICE r. N. S. DEAL. 

Deed-Actiol~ f o ~  B ~ e a c h  C o v r ~ ~ a ; ~ f s - J f e a s t ~ ~ e  qf Dunttrcjes. 

1. I n  an action for damages for breach of covenants in  n deed, the conrt, nnde r  
the ' .p~.ayer  for general lelief," will give sr~cli relief as the justice of the 
case deninnds. 
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1. I f  the action be for breach of covenant for quiet enjojnient, :In eviction 
must be alleged and proved; but if for that of seizin, it is sufficient to  
negative the words of the covenant and to allege and prove the grantor 
had no title. I n  either case the measure of damage.; is the price p i d  for 
the land, with interest. 

3. Where  the titlc of the grantor fails as to n part of the land conveyed, as 
here, and the grantee pays n hundred dollars to extingnisll the outstanding 
title, the measure of damages is the sum so paid, provided i t  does not 
exceed the value of that part as assessed by the j i ~ r y ;  but if it  exceed 
such value, the rule for the guidance of the jury is not the quantity, bu t  
the val11e that such part proportionately bears to the value of the whole 
tract, estimated by the consideration in the deed. 

( W i l l i c ~ t i ~ s  r. Beemco~, 2 Dev., 433 ; TVzlso~z r. Forbes, Ib., 30 ; B d ;  v. Glenlz, 
68 N. C., 35, cited and approved). 

CIVIL ACTION tried at Spring Term, 1583, of ALEXANDER 
Superior Court, before Gzdyer, J. 

This action was brought to recover damges  for the breach of 
covenants contained in a deed from the defendant to the plaintifY. 

Thc plaintiff alleged that he purchased the land described in 
his complaint, containing absut sixty acres, for the price of three 
hunclreil dollars, 1~11ich was paid by him, a i ~ d  was a full and fair 
price fa:. the land embraced within the l~oundaries of the deed 
which the defendant executed to the plaintiff at the time of the 
purchase. 

That the deed coi~tained two covenants-the one a covenant 
for quiet enjoyinent, a i d  the other a covenant of seizin. 

That thc plaintiff took possession of said tract of land, and 
his possession as to sixteen acres thereof had been disturbed by 
one TVils011 Price, who claimed the same by a paramount title, 
and took possession under said title, and the said parcel of land 
is still held in possession by one Lafayette Little, who purchased 
from the said TTilson Price. 

And that one Isaac Price had taken possession of anotlier 
puce1 of'said land, oonsisting of twenty-four acres, under a title 
paramo~int to that of' the 'defendant, and ousted the plaintiff 
therefrom, and the  plaintif?' had pnrcliased the interest of the 
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bait1 Isaac Price and paid him the sum of one hundred dollars 
to procure his title. 

The plaintiff demanded judgment f b ~  the damages hc had 
sustainecl by the breach of warranty, a i d  for s~lch other 1 4 e f  as 
the justice of the case might require. 

The ilefendallt denied a11 the allegations of the complaint, 
except that plaintifl' did talic possession of thc land described in 
the complaint, and that he purchased from Isaac Price an out- 
standing incumbraace on the Iand, but if he clid so, i t  ITas of 
his ovn accord, alld he had 110 cause of action against the defend- 
ant on that accoant. 

An order of survey \17as made to ascertain the boundaries of 
the portions of the land claiinecl by paramount title a s  alleged 
iu the complaint. Ancl it was agreed that after the survey the 
plaintiff might have leave to anlend his complaint, so as to set 
out the exact bouudaries of the parcels of land in dispute, and 
the clefenclant has leave to a n s w r  the complaint as amended. 9 
surrey was made and reported, but the record f'ails to disclose its 
purport or that there was any anlendment of the pleadings. 

On the trial it was admitted by the defendant that there was 
a, title paramount as to the twenty-four acres, aud also as to nine 
acres of the lallcl contained in the defendant's deed of convey- 
ance to plaintiff. 

I t  was in evidence that there had been an action brought as to 
the twenty-four acres, and that the plaintiff had bought in the 
incu~nbrance thereon, and as to the nine acres, it was woodland, 
and that there had been no ouster of the plaintiff froin that 
parcel and no other claim than by a processioxling proceeding. 

The defendant asked His  Honor to charge the jury, "that if' 
the plaintiff', supposing Isaac Price had a better title to the 
twenty-four acres than he had, bought in the illcumbraace vol- 
untarily and of his own accord, he could not recover the value 
of the land so incumbered in this action ; m d  that if he had a 
right to recover at all for this incumbrance of the twenty-four 
acres, he could only recover the one hundred dollars aud inter- 
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est on the same from the time he paid i t ;  and that in order to 
recover in this action there must be such a disturbance of the 
plaintiff's title as would subject the disturber to an action of 
trespass." 

These instructions were refused, and His  Honor charged the 
jury, "that as the defendant admitted he had no title to the 
twenty-four acres and the nine acres at the time he executed his 
deed, the covenants contained in his deed were broken, and the 
plaintiff was entitled to recover for the twenty-four acres, that 
proportion of the cash price of the land that his portion bore to 
the whole amount of the land proposed to be conveyed, with 
interest thereon fi-om the time he purchased the incunlbrance 
upon this psircel; and as to the nine acres, notwithstanding there 
had been no disturbancc! amounting to an eviction or trespass, 
the plaintiff was entitled to recover such a proportion of the 
purchase money a;; this parcel bore to the whole amount con- 
veyed ." 

The defendant excepted. There was a verdict and judgment 
in behalf of the plaintiff, and the defenclnnt appealed. 

Messrs. R. Z Linney, and G. AT. Folk, for plaintiff. 
Mr. Jf. L. McCorkle, for defendant. 

ASHE, J. The defendant's counsel insisted that, as the clen~and 
for judgment in the complaint was for damages for a breach of 
the covenant of quiet eujoyment, the plaintiff coulcl not recover, 
because no cvictio~i under a paraniount title had been shown, 
and the plaintiff was not entitled to recover the amount pic1 Ly 
him to remove the incumlsrance, because it was :i voluntary act 
on his part. 

But the plaintiff alleged breaches of the covenant of seizin 
as well as that of quiet enjoyment, and prayed for genera! relief. 
I n  such a case the courts vi l l  loo!< to the allegations and proofs 
and give the plaintiff such relief ss the justice of !)is casc 
clemands, consistently with the fact;: set out in the ro~iiplaint 
and not disputed. 
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The plaintiff alleged that tn7o parcels of the sixty acrcs par- 
chased by him from the defendant, the one consisting of twenty- 
four acrcs, and the other of nine acres, had been claimed b y  
persons hslving paramo~ult titles, and that he had h d  to pay one 
hundred dollars to remove the incumbrtzticc from the twenty- 
four-acre tract. 

The  defendant admitted he 11acl no title to either of thece par- 
c d s  of land. 

A s  a general rule a plaintiff cannot recovcr in an action for a 

brcach of covei-~ant for quiet enjoyment, without showing nil 
eviction from the possessjon 1:nder a p a r a n ~ a ~ ~ n t  title, and the 
measure of damages in such caws is the price paid for thc land, 
with intweit. TViLLinri~s v. Reeman, 2 Dev., -1-83. 

Bu t  in an action upo~l a covenarlt of ~eizi11, all tbc plaintiff 
need show is that defendant had no title or no right to convey. 
Wilson v. Forbes, 2 Dev., 30; Rawlc on Covcnsnts for Title, 
GG; Br.nnt v. .Foster, 5 Town Rep., 267. 

The  reason of the Ilistiilctiun is that a covenant for quiet enjoy- 
ment is 3 covenant for po%session, and that of seizin is a covenal~t 
for title, the word being used as synonymous with right. I n  a n  
action upon the furmer coveuant, an eviction must he nllcgecl i n  
the con~plaint or declaration, but on the latter, i t  is only necessary 
to negativc the words of the coven~n t  and to allege that the 
grantor had 110 seizin or title to the lancl. 4 Kent. Com. 479; 
Richest v. Xnytler, 9 Wend., 416. And, as n general rule, the 
measure of danlages is the samc for n breach of covcnaet of 
seizin as for a breach of covcnant of quiet enjoyment. T.Vi'/son 
v. Forbes, szpm. This rule of damages is applicable to those 
cases whcre there is an eviction from the whole of the land con- 
veyed, or a want of title to the same. But where therc is an 
eviction from a want of title to only part of the land conveyed, 
and the plaintiff hns been put to the neceqsity, as in this case, 
to atlrance money to remoL7e an incumbrance, the measure of 
damages is more diflicult to be fixed. 

We t l~ ink  His Honor very properly ref~ised to give the instruc- 
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tions asked for by thc defenclant, upon the question of damages, 
but tvc are also of the opinion that there was misdirection in the 
iustrnction which he did give to the jury. 

I t  i5 well settled that a party n h o  purchasec 1:wl with cove- 
m n t s  fir seizin or quiet e~ijoymcnt may protect I~irnwlf by buy- 
ing in the outstanding title. Favcett v. ?TToocls, 5 Ion-a, 400. 

When that is done the measure of dnmages, according to the 
hest lights Ive have !)em able to obtain on the point i., that the 
danlagea in snch a case would be limited to, or mensnrecl by, not 
the ~ ~ a l u e  of the land, lont by the amount reasonab!~- paid f i r  
that p~~rpoce,  provicled it did not exceed the purchase money. 
..Fiiucett v. Tt7oocl49, slyra; Bmnt v. Foster, 5 Iowa, 2 8 8 ;  MTood's 
Mayne on Dmages ,  $255; Bc~di v. Glenlz, 68 S. C., 33. I t  
will be secn from the rulc laid ilo~vn by thc.;e authorities that 
the price paid to cxtingliish the outstaucling title mast not exceed 
the purchase money, and to determine whcther it csceecled that 
amount it bccomcs necessary for n jcirp to ahcertain the relative 
value of that parccl, and in doing $0 the riilc for their guiclnncc 
is nol the proportion in quantity, as held by Isis Honor in thc 
court be lo^^, but such proportion as the z d ~ r e  of i-llc land covered 
by the title parannount bears to the value uf the \vholc land,  
estinlatcd by  the consideration. Comell v. Jackson, :3 Cnsh., 306; 
Jfowis I-. Phill$s, 6 Johnson, 49. But if the anlonat p2id to 
extinguish the o~itstaading titlc to the twenty-four acres ~ h a H  be 
found t o  be more than the assesietl value of that part, then thc 
anlorint so assessed shall be the measure of damages, and t h i c  

lattcr measure applies as well to the nine acres. 
Geing of the opinion that the justice of the case wa.; not read~ecl 

by thc jliry, in conseqnence of the inisdirection of Hi s  Honor, tile 
case mast be remanded to the superior court of Alexander county, 
that proper ~ S E L I ~ S  may be submitted to the jury upon thc question 
of damages only, with instructions as to the ll~ensure of tlanlagci 
in accordance with thc principle annomncd in this opiuion. 

Error.  Remantlcil. 
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Fox 2:. STAFFOILD. 

GEOKGE and JAMES FOX v. LAF'APETTE STAFFORD. 

7l~7: Yities --Sale by  Reventie Collector-Recitals in D e e d - B z w  
den of P~soof-Tenants in Common. 

1. One ml~o  clninls under a deed for land sold to pay taxes, rniist show that 
the law regnlating such sales has been con~plied with, in  order that the 
deed may opelSate to pass title. 

2. Ordinarily, tile recitals in such deed are not evidence against the delin- 
c111ent ttnx.p?er, Lot the essential prerequisites mast be proved ctliundc 
the deed-the burden being on the purcliase~., or those clainling under 
him, in the nbsence of any legislative provision to the contrary. 

3. I I e l d j " ~ i i ~ t h e r :  \\'here such sale is made by a collector of internal revenue 
2nd n deed executed to the purchaser, reciting the land purchased, for 
what txxes i t  \\,as sold, the  narne of the parchaser, and the price bid, as 
a~lthorizecl by act of Congress (U. 6. Rev. Stat., & &  3199, 3199), s~lcll decd 
is p i m a  f i r &  evidence only of t l ~ e  facts i equ i ied  by the ctct to be stuted, and 
the burden of reb~lt t ing the presnmption is on the party c!aining 
adversely to the purchaser. 

4. Held ctlso: IVhere there are other recitals in the deed, it  is incumbent on 
the purclinser to establish them by evidence de1~oi.s the deed ;  as to them, 
the act of Congress does not change the burden of proof. 

.j. T h e  case of Ozeicash v. Ki tch ie ,  89 Ir'. C., 384, to the effect that one of sev- 
eral tennnts in common rnny sue in  ejectment, approved. 

( A z e v y  v. Row, 4 Dev., 549 ; Loue  v. Gnfes ,  4 Dev. & Bat., 363 ; P e n t l a i d  v. 

S'letcc~i.t, Ib., 386 ; C a w e f t  v. W h i t e ,  3 Ired.  Eq., 131 ; J o i d a n  v. Rouse ,  1 
.Tones, 119 ;  Tmjloi. v. A l l e n ,  67 K. C., 346 ; Huys s. Hzmt, 85 K. C., 303; 
O ~ ~ e r c m I i  v. I i i f ch ie ,  89 N. C., 384, cited : ~ n d  approved). 

EJECTJICXT tried at Spring Term, 1883, of ALEXAXDEB 
Superior Court, before Gudyw, 9; 

Tcrclict n i ~ d  judgment for defendant; appeal by plaintiEb. 



FEBRCA ltY TERM, l8S4. 297 

deceased. The plaintiffs show title prinza facie as two of his 
heirs-at-law. 

The defendant alleged that in the life-time of the said Hugh 
Fox, he owed the United States taxes, duly assessed against him 
under the internal revenue laws, to the amount of $171.67; 
that he failed to pay the same as he mas bound to do; that the 
collector of internal revenue in the sixth collection district in 
Korth Carolina sold the land in question on the 4th day of July, 
1868, according to law, to pay the taxes so due; that one Michael 
Rufty became the purchaser thereof and paid the purchase 
money therefor, and in pursuance of such sale the collector exe- 
cuted to him a proper deed for the land on the 4th clay of July, 
1869, and that afterwards Rufty, by proper deed, conveyed the 
land to the defendant, and under the same he is in and holds 
possession thereof. 

These deeds were proved and registered according to lam, and 
were put in evidence by the defendant on the trial. H e  offered 
no other evidence as to title, and insisted that the collector's 
deed  as prima facie evidence that all the reqniremcnts of thc 
law necessary to a sale of the land to pay the taxes due from 
Hugh Fox had been complied with; that the recitals in the 
deed were prima facie true, and that by the deed he had a per- 
fect title as against the plaintiffs. 

The plaintiffs insisted that thc deed of the collector did not 
operate to pass the title to Rufty, unless the collector had in all 
things strictly con~plied l-vith the requirements of the law author- 
izing the sale of real estate to pay taxes due froin delinquent 
tax-payers under the internal revenue laws of the United States; 
that the deed did not operate per se to pass the title, and that the 
recitals therein were not prima facie true. The c o h t  held that 
the collector's deed was prima jucie evidence of all the rccitals 
therein and operated per se and without any  eviclencc dehors the 
deed to pass the title. The plaintif& excepted to this ruling of 
the court. 

Generally, a deed exccnted by the o f b : .  selling land.: to pay 
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t a x i ,  to thc yurcllascr tlicrcof, c?oes riot ipso fmto opcmte to 
pass t l i ~  title of the owner from \I born t ~ x c s  arc the,  to the p ~ r -  
chnier. Thc oper:ttivc fbrcc of' such deed depvtids up011 \vhcther 
the material preliniinary req~iirt'nlcnts of the law 11cces~:~ry to 
ihc sale haye bceu c.oil~plictl wii11. 'l'hc tlliligi to bc dotie pre- 
liminary to the salc atc j u d  as c-sentid in passing the title a i  
tllc deed itself; indeccl, the latter i i  i11opcr:itiv~ for any pilrpose 
uoaiJed by them. Upon the plainest priiiciplcs of jnstice, the 
lard of' tllc clclinquelit honl whoin t:lsei :we cl~re, sEdl not bc 

T s  11 int inast i e i ~ e d  and iold without l c g l  n:~rrant, and t l ~ c  n '1 * ': 

tippear a i d  be el:& to appear by hi111 ~ \ b o  claim.; under it. 
\Vlierc, I~owevcr, it ib  macle to ::pl)car tlmt tlic rcqi~ireinents 

of the la\\ have bcen complicd with by its oflicer.;, a5 to i h ~  
tlutici dcvolvcrl npou t h e m - - \ ~  iicn every eswntiai :~ct to be done 
a p p ~ ~ r . ,  to l ~ a w  bee11 done; rnd tlic c.o:~tlition~ prcliiili~lnry lmve 
been p:&nucd, t lxu the d c d  Isccol~lci eonclrlsirc cridencc of 
ilic title in the pnrchaser. 

, h L  alro, ordinarily, illc recitais in :I tlcal for laird sold to 
pay taxes, arc not ovidenco :pil ist  the onner of tlie property. 
The things ncrcsiary and prelimirlary to ant1 in aid of it, nlnil 
I>c est:hli~lied by ploof ( I ~ ~ L L ~ L ~ C  the dccd. The dccd itsclf ii not 
yriiiia fcijilcic evidcnce that the prcrcquii,itcs of tile Ian ha\ c beelk 
colnplictl with by tlie ministerial ofliccrs cbonductii~g tlic prowzcl- 
ings Iwding to thc snlc. The f k t  of their regularity n r w t  l)c 
established by proper pooi: ant1 the o m s  p r o b n d i  reits on the 
puwh32cr, or t1io;e dtlirniilg under him. It u111it nppc.w t h t  
the taxcl were due acwxding to law, a r d  that every other niatc- 
rial rcquircmciit has bccn coruplicd with. AECI'J V. Jhse, 4 
Dev., 5 k g ;  Love v. Gates, 4 Dcv. S: Bat., 363 ; 2'i.ntlcmd 1.. Stew- 
trrt, Tb., 386 ; Garrett v. White, 3 Ired. Fq., 131 ; .h~.rian v. 
ZL'ozise, I Joilcs, 119; Tuylor. v. Allen, (i7.N. C., I346; I l n p  v. 

Hunt, 85 N. C., 303. 
While this is the  general and reasonable rule of' Iuw in respect 

to tax deeds, it  is nevcrtllcleis withi11 the power of tllc legiila- 
ture to change it 50 as to shift the o~ccs ]~robnilrii (a5 to thc gell- 
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era1 prerequisites to support the deed a d  render i t  effective) 
from the pnrchaser to the person whose l a i d  has been sold for 
taxer, slid such power has been frequently exercised, sometimes 
to one exte l~t  and sometimes to another and different estent. 
Blnc!in.ell on T a x  TitIes, 79, SO; Cooley on Taxation, 354. 

I n  the case before us, i t  is insisted that the act of Congress 
~llakes the recitals in the collector's decd prima facie eviclenec 
of all the recitals thereill, aud of every inaterial fact necessary 
to support and render the tleetl cf7ective to pass the title to the 
purchaser. 

A bricf csanlinatiou of the statute mill show that i t  does not 
-o provide i n  terms, nor can i t  be reasonably so constrned as to 
give i t  such eTect. The Revised Statutes of the United States 
provide as follon s : 

"See. 3198. Upon any sale of r e d  estate, as provided iu the 
preceding section, and the payn~ent  of the purchase mowy,  the 
officer ma!iing the seizure a d  shle shall give to the purchaser a 
certificate of purchase, which shall set forth the real estate par- 
chawl,  for  hose taxes the same was sold, the name of the 
p~~rchaser ,  and the price paid tllerefor; and if the said real estate 
be not redecnled i n  the manner and within the time hereinafter 
provided, the said collector or deputy collector shall execute to 
the said pnrchaser, upon his c~irrender of said certificate, a dectl 
of the real estate parchaserd by him as aforesaid, reciting the 
fwts  set forth i n  said certificate, and in tlccorrlance with the l a w  
of the state in which such real e5tate is situate, upon the subject 
of sales of real estate under execution." 

"See. 3199. The  deed of ealc given in pursnance of the prc- 
ceding section sIlalI be pinzn fclcie evidence of the facts therein 
btated, and, if the proceedings of the officers, as set forth, have 
been substantially ia accordance with the provision of law, shall 
be considered aild opcrate as a conveyance of all the right, title 
and iuterest tllo j w t y  delinqnent hacl in a i d  to the real estate, 
thus sold at  the time the lien of the Ut~i ted  States attached 
the1 eto." 
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It will b~ observed that the first of the sections recited rtquires 
that the certificate of purcl~ase shall set forth four fads:  1. The 
real estate purchased. 2. F o r  what taxes the same was sold. 
3. The  name of tlie purchaser. 4. The price paid therefor. 
And it requires that the deed when it is executed shall recite 
these facts. There is 110 provision that it shall recite any other 
facts, and it is only required, in other respects, to conform to the 
laws of the state where the sale was made. 

The  next recited section provides that the deed shall be p i n w  
facie evidence of the facts therein stated, that is, of the facts 
? q u i d  by the statute to be sicrted. Cooley on Taxation, 364, 365; 
Xal*ch v. Cifg of Broolilyn, 59 N. Y., 280. 

This provision of the statute is in derogation of the general 
rule of evidence, and it c.~nnot, be extended bryoi~d its plain, 
reasonable meaning. It cannot be construed to meall that the 
deed is to be received as cvidence of any and every fact, beyond 
the recitals required by the statute to be made in it. Other 
recitals of facts in it, if there be such, must be proved as reqnired 
by the general laws of evidence. There arc no words in the 
statnte that wtlrrant such a Iatitudinoui construction of it, as that 
contendecl for. The words certainly do not imply such meaning 
ns that attributed to them. On the contrary, it is provided that 
" i f  the proceedings of the officers have been wbstantially in 
accordauce with the provisions of law," then the deed shall oper- 
ate as a conveyance of the right and title of the delinqilent. 
The  meaning of this i ~ ,  that if the proceedings, that underlie 
and give risc to the facts required to be recitecl in thc deed, arc 
"substantially in accordance with the provisions of law," the!? 
the title shall pass. 

Now what are the material t h i n g  to be done to the end thzt 
the sale may be ~nacle and the cleecl duly esecntecl? I t  i~ made 
the duty of the collector to requirc and, if need be, compel per- 
sons liable to pay taxes, to makc retrlrns; thereupon, the Com- 
~viasioner of Internal Revenue is rcquired io ~ x t l i e  proper LI~WSS- 

mwts ,  mcl wrtify the same to t l ~  colleitor, a ~ i d  tlie collector 
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must ihen give ten ddys' notice to the pezim :!a.;e,id to pay the 
taxes so assessed agahst him, stating the amount a i d  demancling 
pnynlent. It is not until this shall be clone and there hss been 
neglect or r e f ~ ~ d  to pay the taxes due, that the amount of it 
becomes a lien in favor of tlie United States, which the collector 
may enforce by distraint and sale, nor can there be a seizure and 
sale of the real estate to pay taxes, until there shall nppear to be 
a failure to find goods, chattels, or effects to satisfy the sum dnc, 
and there must be given to the delinquent a notice of the prop- 
erty to be sold and the time and place of sale. Rev. Statutes 
U. S., $53172, 3199. 

All  these things are required to be done and are prerequisites 
to a sale of the land, but the statute does not require that the 
fact that they have been done shall be set forth and recited in 
the deed, nor does it provide that the deed shall be prima facie 
evidence of such facts. They must be proved by evidence de- 
hors the deed, and as to them the statute does not change thc 
burden of proof, and it therefore rests on tlie purchaser. 

That these prerequisites were complied with was not made to 
appear on the trial, although they were essential to the operative 
effect of the deed. The onus of proving them rested on the 
defendant. H e  n igh t  have proved them. They were, or ought 
to have been, within his reach. 

This construction of the statute is fully sustaiiled by the case 
of Brow)l v. Goodson, 56 How. Prac. Rep. (S. y.), 301,' where 
the very questions raised i11 this case were decided. See also 
Williams v. Peyton, 4 %%eat., 77 ; Nnrtilz v. Davis, 4 McLean, 
211 ; Juckson v. Shepparcl, 7 Cow., 88. 

The  defendant's counsel, upon the argument, relied upon the 
cases of DeiPreville v. Smalls, 98 U. S. Rep., 517; Keely v. 
Sau~zders, 99 U. S. Rep., 441. These cases do not apply to 
the one before us. They construe a statute very different in its 
provisions from the one we have construed, and we need not 
comment upon them. 

The exception taken that the plaintiffs cnimot lnaintnin this 
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action without joining the other tcnnnts in common earmot he 
snstained. 'h'hc point was met and decided in the case of' Oaer- 
cas?~ v. Kitchic, 89 N .  C., 381, and we arc content to refer tr, 
~ ~ h a t  we there said as applicable hcre. 

Thcre is error, for which a new t r i d  mui t  be anarded. Jntlg- 
n~en t  a ~ ~ o r d i n g l y .  Let thk  be ccrtificd. 

Error. i4~~1ir.e rr'c. ~zoeo. 

JAMES hI. CHEEK v. J .  I f .  WATSOK nud another. 

1. A ce~fiorctii  \\-ill not be granted vhere  it appears that the judge settled 
the case oo appeal lipon due consitlcmtion, :md on~ittecl nothing by rnis- 
take or  inadvertence. Currie v. Clurk: ctnfe, 17. 

2. Tn e. j~ctn~rnt ,  the i swe  as to c1nm:lgcs onglrt to be snlrn~ittcd along with the 
issnes upon the main question (hcre :I par01 trnst) ,  with instrnctions to 
the jury that if they find the latter in favor of thc l~lnintiff, tlleil to assess 
11;s damages; but if for the clefendant, then they nced n o t  consider t l ~ ~  
issne as to damages. 

3. The order of argnment of counsel is regnlatcd by :I iwle of the snl)erior 
conrt-. Drooks v. Brooks, ante, 142. 

4. Whilc tlierc shonld be no departure fro111 the settled rule in rekrcnce to 
the admissibility of evidence, yet, wlicrl one pnrty i i  nllowcd to get the 
benefit of evidence not strictly con~petent, tile opposite pnrty sllonld Lr 
allowed the same latitude in combatting it. But if i t  appear that the court 
admitted improper testimony to an unwarrauted cxtcnt and t o  the prcjn- 
dice of a party, a new trial will be granted. 

(Sudrlerlh v. McCombs, 67 PIT. C., 353; JfcDctniel r. Icing, S9 N. C., 29 ; Afiller 
v .  Niller,  Ib . ,  209;  Johnson v. Sedberry, 6.5 N. C., 1 ; I'rrry r. Morris, Th.,  
221, cited and approved). 

PETITION by plaintiff for certiorari, heard at  Fcbrunry Term, 
1884, of THE SUPREME COURT. 
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Xr.  John ~ll;lnning, for plain tiff. 
ilIeqss~s. Grnhnnz R. B~cgjh, ancl Rerr.de, Busbec &: Zusbee, for 

defendants. 

M~cnnro-v, J. The plaiutiff suggests a diminution of t11~ 
record, in that it "does not set forth tlie entries appearing on tlie 
sunimons and civil issue dockets of Durlinnl superior court, and 
:I copy of the written issues on file in the papers of the said 
action." 

Tt is not indicated h o ~  such entries and i~sues  are ~ m t e r i a l  to 
a proper understanding and decision of the questions presented 
by the appeal, and upon nn examination of the record, iye do 
not find that they are. 

I t  is only essential to s:nd to this court so much o f ' t l ~ c  record 
as is necessary to enable it to see that the court below had juriq- 
diction, and to properly understand and decide the questions prc- 
m ~ t e c i  by the exceptions; a11 1,esitles this only tends to increase 
the costs ancl encumber the appeal, while it serves no useful pur- 
pose. Sz~dderfh v. JhConzbs, 6'7 5. @., 353. 

Thc  petition shows upon its face that the court, in settling the 
caw upou appeal, had before i t  aud considered the several mat- 
ters assigned as grounds for this application for the writ of cer- 
t i o m i  I t  does not appear that the judge, by inadvertence, 
mistalie', or n~isapprehension, failed to settle the c u e  Upoil appeal, 
as he intended to do, nor does i t  appear that he  would probably 
alter or correct it, as suggested, if he had opportunity to do w, 
On the contrary, the strong probability is that he :vould not. 

The  affidavit of the conusel for defendants shows that the 
court, in the presence of counsel on both sides, occupied much 
time in settling the case, and did so upon full consideration. 

I11 cases like this, the court will grant the writ only where it 
is probable that the judge below would correct some mistake in 
the  case settled by him. McBaniel v. King, 89 N. C., 29; Cur- 
ric v. Clad ,  decided a t  this term, unte, 17. 

Motion denied. 
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The petition for the ce~-tio~-nri being disallowed, thc cause was 
heard and determinetl upon the record as filed. The action was 
brougllt by the plaintiff to recover possession of land, and tried 
at Spring Term, 1884, of DURHAN Superior Court, before 
McKoy, J. 

After the pleadings were read, the plaintiff's counsel moved to 
be allowed to amend the complaint by inserting a statenlent of 
his damages for use and occupation of the land, so as to entitle 
him to open and conclude the argument. His  Honor refused 
the motion, except upon payment of costs, and stated that if the 
jury should find against the defendants upon the question as to 
the alleged par01 trust, he woulii then direct an inquiry into 
plaintiff's damages, find in that event would allow the amend- 
ment without costs. The plaintiff excepted to this ruling. 

The plaintiff bought the land on December 10, 1869, at  the 
sale of the asjignee in  bankruptcy of the defendant Watson, 
and the issue raised as to tlie pa rd  trust was submitted to the 
jury in the following form : 

"Did the plaintiff purchase the land tlescribed in the co~u- 
plaint at the bankrupt sale of tlie defendaut's property upon a 
par01 agreement that the defendant ,should have the right to 
redeem the same upon tlie payment of the purchase money and 
interest? Answer-Yes." 

The plaintiff was introduced as a witness in his own behalf, 
and his counsel proposed to ask whether, at the time of tlie sale, 
the plaintiff and defendant Watson were not co-sireties upon a 
bond given by H. B. Guthrie as sheriff of Orange county for 
the years 1866 and 1867; and whether their principal had not 
been guilty of a default in office, whereby a liability had fallen 
on them in the sum of about $6,000, from vhich the defendant 
Watson was getting relief by going into bankruptcy; and 
whether, at the time of said sale, the plaintiff's property was not 
actl~ally under execution for this their joint liability; and, also, 
whether the defendant Watson did not owe the plaintiff an indi- 
vidual debt of about $200. The defendant objected to this 
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evidence on the ground of irrelevancy, and the p la ia t i r  issisfeci 
that the object in introducing it was to show the improbability 
of the plaintiff's conseuting to buy the laud for the defendant's 
benefit aud allow him to redeem it under such circ~nlstaiicei. 
H i s  Honor said that with this view thc evidence would hit 

admitted, find the plaintiff then testified as tn these partict~lar,., 
O n  crosi-examii~atioli the plairitiff mas asked whether Ile :in(! 

one Mason, who was also a surety on the sheriff's bond as afore- 
said, did not agree with their principal that the latter shouiti 
take the mohey arisiug from the taxes of 1867 and place i t  i l l  

plaintiff's hauds to buy his property when sold for the dehnl t  
of the year 1866, and thur have the property to meet the defaolt 
of 1867, and whether this arrangement was not carried out; n l i  
of which the plaintiff denied; but he admitted he had pu:-. 
rhasecl certain laud at  that  time when sold by the sheriff, anci 
that he  still owned the same. The v7itncs.i also aclmittcd l i t  

had purchased other real estate with riloney furnished him by ,i 
son of' the said sl~erifl; to whom Ile gave his note foi. $1,100, 
b i ~ t  tllu same was returned to him without the payment of a!)!. 
money. H e  also stated that he hntl suffered n loss, as atnrety to 
the said sheriff; of about $2,000. 

The  defendant, in reply, introduced said JIason, \rho tcstifieti 
that there was such an arrangemect macle between himself and 
the plaintiff and H. B. Guthrie, whereby the latter was to fu;,- 
nish the money to buy his property when sold, a i d  accorclingly 
the money was placed in plaiutifl"s hands, with which lie bougl:; 
G~ltllrie's property, professing to do so for the benefit of al l  t!;;. 
sureties npon said oficinl bond for the year 1867, and that-i . .  
afterwards refused so to apply the property thus purclin.sec1, 
chiming that he had bought it for himself and with l ~ i s  owl; 
means. This witness further stated that, instead of' losing .an;:- 
tliiug by reason of his surety for Guthrie, the plaintiff actuaijy 
madc clear a valuab!c plantation containing nhout tllrec hcndrc,! 
acres. 

The plaintiff ohjectc~l to this tcstiino~ly 01) t!ie groi:utl ti::lt 

20 



the n~atters were collateral, and that the defendant was bound by 
t l ~ c  plaintiff's answer thereto upon his cross-exaniinatio~~. 01)- 
jrctioll ovcrraled, a i d  plaintiff excepted. 

His  Honor instructed tllc jury, among other things, to fiutl 
the issue in favor of plaintiff, unless they belicvcd, not only that 
t!lere was a par01 pron~isc made by plaintiff to defendant to 1)uy 
t+e land for defendant's benefit, but that thc effect of such promiw 
n n s  to enable tlle plaintiff to purchase it at  an undervalae, ant1 
thus make it ineqnitablc for him to hold the land. 

The jury found the issuc in favor of the defendant, a d  tile 

plaintiff :~pl)cded from thc judgment rendered thereon. 

RI~nru~~olv,  J. I f  the auic~udnient prayed for wa5 necessary, 
t I grant i t  and prewribc the terms upon which, and the juuctnrc 
in the progress of the action at which i t  shonld he allowed, lay 
i n  the diccrctiou of the court, ant1 the cxercisc of such discretion 
i- not revic~vable 1icl.e. I t  nlay be said, homcvcr, that thc conrt 
o ~ l g l ~ t  always, having a due  regard for the rights of the parties 
i o  the action, in fhrtherance of justice, to allow such arncnd- 
1iie11t9 when necessary. 

T h e  court suggested thct the main cjuestiou to IN tried was :I\ 

t l \  the 1)wd trust degecl by the defendant i n  his answer, and 
:!-;~~retl the plaintiff that if the verdict of the jury in  this rc- 
q m t  diould be in his flivor, the amendment shodd be :i!lowed 
IT itlmut costs, and a proper issue submitted as to the q~sat l furn  of 
c!:magei. 

A, it trlrncd out, such an issue mas not material in this caw, 
but we think the coursc suggested by the conrt does not conform 
to tbc ~~, r la l  practice, and that it ought not to 1 ~ 2  adopted :ts a 

precedent in such cases. Regularly, thc iisuc 3s to rlamagcs 
c~rlghh to Imve been submitted dong  with the othcr iswes, 11 i th 



instructions to  thc jury that if they found thc iasuc :I, to  t l ~  
p r o 1  trust in favor of the defendant, they 11cet1 not consider tile 
i w i e  as to damages, ofherwise they would awartl i uc l~  t lC tn~~cgc~  
3s they might find the plaintiff entitled to, and lilie zppropriate 
instructions should be given in all such casej. T l~us ,  thc action 
.4ould be tried without multiplying jurie3, and nnwcessary ex- 
p n d i t u r e  of costs and consumption of time; besidei, t l ~ i s  is the 
orderly course of procedure. 

I t  is stated in the record tlla't the parposc of tlie plaintiff in 
asking for the amendment before the trial, was to put the onw. 

I 
on hilnse1.f to prove thc rlam2gei it1 excess of thc sum admitted 
by the defendant, if he were liable at  all, aud thus give the 
plaintiff the right to malie the closing argument to the jury. 

I T h e  order of argument is now regulated by rules of procedure 
i u  the superior court. The decision of thc  court a3 to who shall 
be allowed to open and conclude the argunlent in an action, is 

I 
nlot reviewable in this court. I t  is presumed that the court will 
always regulate the argunleot in each particular case, with an 
eye single to fkir~~ess,  and with strict justice to the parties liti- 
gant. I t  seems to UY, that the Court i n  tliii cabe did so, for it i, 
plain that the lsurclen of proving the affirmative of thc uiain 
issue submitted to the jury, rested upon the defendaut. 

T h e  power of court5 to regnlnte matters of practice, and of 
tllis cout-f ta prescribe rales in respect thereto for the superior 
courts, cannot be questioned. The  power is conferred by thc 
constitution and as well by TRE CODE, $561. Thc  power to 
r c p l a t e  p~actice is exercised to a greater or less: extent by all 
courts. Johlwon v. rSedhewy, 65 N. C., 1 ; Pe,,l*y v. -Morris, Ib. ,  
221 ; B ~ o o k s  v. Brooks, decided at  this term, ante, 142; Day v .  
TKo~0)~?s1~orth, 13 HOW. (U. S, Rep.), 363. 

Tlie exception to the admission of evidence cannot Le sus- 
tained. The testin~ony of the plaintiff objected to by the defend- 
an t  ought not in strictness to have been admitted, but the court 
having allu~ved the plaintiff smh great latitude, properly allo\vccl 
tltc tlefendnnt oplwrtunity to combat, as well as he coultl, tlw 
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C O W L ~  v. F~nocsos .  

ground laid by the plaintiff for a) inferenco in his fa\7or, and to 
the  prejudice of the defendant, l)y evidence heariig directly 
upon the mitters testified to by the plaintiff. 

W e  do not mean to be understood as saying that the court 
shorilcl encourage any departure from the settled rules of evi- 
dence, when the admission of improper testimony is objected to. 
W e  only say that where one party first gets the benefit of evi- 
dence not strictly admissible, the opposite party shoiild be 
allowed like latitude in combatting the same under the direction 
of the court. I t  is the duty of the conrt to see that equal jus- 
tice is done to both sides on the trial in the  admission of testi- 
mony. Thesafe  rule is to adhere strictly to the settled rules of 
law. I f  it appears that the conrt has admitted improper testi- 
n ~ o n y  to an unwarranted extent in a case like that mentioned, to 
the prejudice of the opposing party, this mould be ground for 3 
new trial. 111 - 7 f i l l e ~  v. Xi lZe~,  89 N. C., 209, cited by botl, 
partips in the argument, 110 more mas meaut tllan  hat is here 
said. I n  that ease the evidence objected to nus admitted on the 
g ron t~d  of the latitude allowecl to the defendant i n  calling out 
particular facts. 

W e  think the plai~ltiff hrrs no just grounds of complaint at 
the adn~ission of the testimony offered by the defendant, nncl the 
judgment ~ u s t  be nf5rmed. 

N o  error. Affirmed. 

A. D. COWLES and others v+ JOEL T. FERGGFOS. 

Ejectment-Rendill y. 

1. T h e  plaintiff alleges h e  is the owner of a tract of land, describing it by 
vell-defined boundaries, and that defendant i s  i n  possession of part of 
the same;  and the defendant claims title in  hinlself and n81nirs Ile is " i n  
possession of mid tract." T h e  plaintiff introtluced in evidence a grant 
covering the n hole t ~ a c t ,  ant1 the dcfmdnnt provet1 11e had h r ~ n  in pos- 



s e s h i ~ ~ h  of n s i ~ n l l  ~ ~ n u t ,  includerl. nr.ii11i11 .tlie lx~~lntlaries, for t l l i r t ~  ye:trs 
before suit I~rongllt ; IIelrl- 

(1)  T h e  admission in the deft.~>il:u~i's, answer rnnst bc understood to bc 
confined to the part of n l i i c l ~  he is nllcged to be in possession. 

(2) T h e  failure to disclailn title to  the part outside of that  admitted to  

be in liis possession, will not affect the  defendnnt's r ight  to remain in 
~~ossession of so much as he shows title to. 

2. Heldjurlhei.:  T h e  p la in t i r  may recover and t h e  defendant mill retain so 
n1uc11 of the  Innd as each sllo~va himself entitled to upon the evidence, 
unaffected by t h e  fact th :~ t  Lot11 get u p  a claim to the  whole tract. 

3. Distinctionbetneen the fo rn~er  prwtice in ejectment where possession was 
recovered without affecting tile right of property, and the  conclusive 
effect of a judgment as to title under THE CODE, pointed ont by S ~ I T H ,  
C. J. 

(McKuy v. Gloaer, 7 Jones, 41 ; K p p  r. fireslev, I b., 599 ; Curson v. Burnett  
1 Der. cC Eat'., 546 ; A t u d l  v. McLai.e, 4 Jones, 371, cited and approved). 

EJECTUENT tried at Fall Term, 1883, of TVILI~ES Superior 
Court, befow Shipp, J. 

T l ~ e  plaintiff in thc first article cjf his complaint, alleges him- 
self to be the owuer am1 entitled to the possession of a tract of 
land described l y  well-definetl boundaries and containing one 
hundred ncres. 

I11 the second article he allege "that the defendant is in the 
possession of a part of <aid tract," and uo lawfully withholds the 
same, without further and mom particular description. 

The defentlant denies the plaintiff's asserted ownership, or 
that  he has any interest therein, and clain~s title-in himself. 

I11 the second article of the ansmel-, he "admits that he is 
i n  possession of said tract,'' ~ ~ r d  avers it to be ''la~vful and 
rightful? 

Pending the adion the plaintiff died, and his heirs-at-law 
were admitted as parties to p rc~wute  the action. 

No specific iwuw mere f m h d  upon the controverted facts, 
but the anse  was submitted to the jury, after numerous continu- 
anct;a, f n ~ a  general verdict, i l l  the rendition of which they say 
they "fintl all issue3 raised by the plsintiff in  his f'avo~." 
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Thereupon the court rendered jatlgrnent declaring the plain- 
tiR3 to he the owners in fee of the tract described, and that, 
upon the poscession alleged and admitted in the pleadings, and 
in the absence of any tiisclaimer of title or possession as to any 
part, the plaiutiffs recovcr puisession of tlte portion in t h  
defendant's occupation, with costs, and h a w  t h i r  writ of ptx- 
se&n. From this jnilgment the defendant appcali. 

SMITH, C. J., after stating the case. The plaintiffs on the  
trial showed in evidence a grant from the state t~ the original 
plaintiff, their ancestor, his death and the desccl~t to them a.; his 
heirs of the tract of land dci;cri&cl in the complaint. 

The defendant intruduced nq p p e r  title, but proved by t w o  
witnesses facts which tended to show that the defendant and 
those under whom he claimed hod been in possession of a small 
part included in the boundaries of the grant, consisting of thrcc 
or four acres, for thirty years next Ijcforc the con~niencement o f  
the action. 

The court i~~t imated an opinion that upon the state of the  
pleadings, the defendant not having spccificd the part occupied 
by him nor disclaimed a3 to the residue, the plaintiffs mould be 
cntitled to the verdict of the jury if the evidence introduced by 
them \va9 believed, am1 directed rlpfenclant's counsel to proced. 
This he declined, stating that upon the view of the law enter- 
tained by the court, hc supposed die cause w:is terminated. The 
jury returned a verdict for the plaintiffs. 

The defendant's answer may hear the construction put  upon it 
by the court as not only denying the plaintiffs' and asserting Iris 
ow11 title to all the land comprised in the grant, and admitting a 

psses.;iolr conln~ensurate with illose 1 imits, but an equally con- 
sistent interl~rctntion mar confine the admission of occupation t o  
the rintlefinetl part tit' i t .  The ~~laintiffh do 11ot allege the  
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defentlant's 1)o;se4on to be conin~ensurate with the territoi). 
covered by the grant and set out in the complaint, but to be only 
of ci pnd, without describing that part. The answer c~dmits, that 
is, does not deny, the plaintiff*' averlnei~t that the defendant '(13 

in posae&on of said land,'' and the c~lnzissio,a should I~ave the 
same restrictioi~ as the averment to which it is a response. Be- 
yond this it would not be an admission, but the statement of an 
independent fact. I f  this comprehensive import he given to the 
answer, it is met by the plaintiff;' allegation restricting the 
possession to a part only, and as a general r ~ d e  the plaintiff' 
recovers according to his own allegation% 2nd the mse made in 
tile complaint. 

But we do not attach the same significance to the form of the 
answer, however interpreted, as the court has in its beariqg up011 
the rights of the defentlant. Assunling that thc defendant claim, 
title a ~ i d  posiession as following it to the whole tract, and upon the 
proof is unable to make good his claim, shall he for this reason 
be denied the right to retain the part to which he does show title 
m d  possession? Couceding as we must, in reviewing tlie riding 
of the court, that by a long adverse possession the uefeudant ha6 
acquired title to the pxrt so occapicd, and it is the same if hi% 
evidence wonld warrant the jury in so finding, the plaintiffs n ill 
not fail in their action, because they do uot show the~nselrt i  
entitled to the whole area claimed in the complaint They will 
recover so nluch ns they show title to, though less t t w ~  thc 
whole; and tlris, because tlie chin1 to all is a clainl to all tlit, 
part, which n~alie the whole, the greater including the les-. 

The same principle applies to the defence with equal if not 
greater force. The-defendant cannot be denied the right to  

retain so mnch of the land in dispute as he proves 1ii1n.i It' to l,i~ 
the owner of, bccause his assertion of title and possessior~ tu ail 
codcl not be sustained. Hc is not to be deprived of $\hat i, 111- 

o w n  bec;ruse he clairned more tllan belol~gy to him. I d e a l  111. 

cba-e is stronger., for hi, retains all to nhich the plait~tiff, C U I ~ I O I  

4 o m  title in thein+cl\w, becs;iwc, tllough the defendant'-! 1, )--L~-- 



. ; , I )  ::lay i v  \vrongful as to the true o\vnclr?, it i. 11ot ~ ~ r o n g f ' i ~ l  
to thc p1~11tiiT'j whew recovery is co:ifil~cd to u h  i t  i.: provetl to 
1 ~ l o l i g  ti! them. 

The  t rn2 :tnd goveriling rule applicalde to ci nflicting claim< 
,ct u p  to :he same land by the parties to thc nctio~l i-, atit1 mus: 
be, tllat they recover and retain respectively 1v11:it e ~ c h  ~ h o \ \ s  
llimself entitled to upon the evidence, unaffected by the fact that 
Imth set u p  vlailns to the vhole, with this qualification, that so 
1:1nch a< docs not belong to either remains undisturbecl with the 
ltnc in possessiot~. This rule, just in itself, sccms to have been 
~iiborclinatecl to some technical principle of pleadiug which 
rcfisetl to the defelirlant his right to l ~ o l d  what mas his own, 
htcansc he did not disclaiin as to the residue of the tract; in 
(,thcr ~ o r d ~ ,  IIC c l a i ~ ~ ~ c d  too 11111~11, and therefore cannot Iteep 
1: hat is his o \ w .  

The  court was perhaps lnisled by what is said by P~arrsos, 
t'. J., in ,lfcKcry r. Glouev, 7 Jones, 41, that '(if a plaintiffsuc- 
weds in 4 o w i n g  title to any part of the land contaiaed ill the 
(!emise, of which the ckfendnnt is in possession, the jury may re- 
I:irll a geileral verdict; nlthongh, as to the other part, tile plain- 
tiif' failed to sholv title." But, he adds: "The court may, in  its 
(li.-crction, direct the jury to find specially, so ns to 77.m the /in6 

 tween the plaintiff 2nd the defendant; bnt the usual course is 
~ o t  to complicate the enquiry, and to allow a general verdict, if 
the plaintiff n~alics out his case as to any part of the land held 
by the defendant, nncl the plaintiff then takes out a writ of 110s- 
ws ion  at llis peril." This is ?aid about the old form of the 
:!,.tion of ejectment, ~vhose object is to get possession for the les- 
-or of the plaintiff, and the deterinination affects no right of 
property in either. I t s  results are unlike the result of the action 
m d e r  the  Code of Civii Procedure, which may, as in other ac- 
tions, conclude and settle the title when that is put in k u e ,  2nd 
iiich is thc cffect of the jurlgimnt rendered i n  this case, if allo~vect 
to stand. 

B c t  v l l  think the question is rliqpoced of by fonner sdjudiai- 



tions under the oltl system of ~racticc,  to w n e  of vliich wc will 
rdvert .  

I n  (Inrso?~ v. Ri/rnett, 1 Dev. 6. Bat., 5463, tht- declnr:~tion 
covered several tracts, and the defendant pro\-ed title in himself 
t o  those ~vhich were i11 his tenant'+ possession. The lessor in- 
sisted upon a verdict for that to which he had sliown title, and it 
was held that he was not entitletl to a verdict, although the de- 
fence was general. 

I n  Atueeli v. llf~Lzc,*c, 4 Jones, 371, PEAR~OX, J., in the opinion, 
for tlie purpose of illustration, puts this case: Suppose the decla- 
ration is for a tract of land, setting out the metes ancl boancla- 
rics; the party upon ~ r h o n ~  the declaration is servecl ~nakcs  
himself defendant; on the trial it turns out that the defendant 
has title to so much of this tract a i  he is in possession of;  the 
plaintiff has title to the remainder, but the clefendant never was 
in poscession of' that part. The defendant is entitled to judg- 
mcnt because the  plaintiff has failed to prove that h e  (the defend- 
nnt was in possession of any land to nhich he (the plaintiff) 
had  title. 

But  the very qncstion now before us was considered aaci an- 
swered by the court, BATTLE, J., delivering the opinion in Hipp 
v. Eb~es ter ,  7 Jones, 399. 

( ' I t  has been suggested," say the court, "that  the declaration 
incluclec! the whole tract granted to Franks,  and a5 the defend- 
ant  did not disclaim for the part of which he bvas not i n  pos- 
session, the lessor mas entitled, at  least, to a verdict for tllat part. 
That proposition cannot be sustained; because, as to such past lie 
was already in possession, and could not, therefore, niaintain 
~jectment against another person for it. According to a rule 
well established in t h ~ s  state, he could not recover without show- 
ing a better title than the defendant to the land of n-hich he 
had shown the defendant to be in possession." 

If this was the prevailing practice under the former system 
v h e n  no right was concluded by the result b e y o ~ ~ d  the present 
P O S S P P S ~ O ~ ,  I I ~ L I C ~  iiiore must it be recognized under the new prac- 
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ticc, when the consequences of n deterinination may be pcrma- 
11ent1y to settle the title to the propcrty in dispntc. I n  the face 
of a direct denial of thc plaint&' property in the entire tract 
and of proof of titlc to part, of which the defendant may have 
only been in possession, the judgment fixes title in thc plaintiffs 
to the entire tract, inclusive of that which belongs to the defend- 
ant. Tlic ruling w1:ich leads to this result must be erroneous. 
T l~crc  must be a new trial, and it is so ordered. Let this be  
certified. 

Error. Venire de novo. 

7JOf1!S TYBON, J r .  v. G. J. SHEPHERD and others. 

hjectnzent, pleading in. 

I .  I n  ejectmet~t, tlie plaintiff' alleged that h e  was the "owner in fee of t h e  
lmd," and that defendant L'unlawfully withholds possession thereof from 
the plaintiff"; and the defendant denied the first allegation, but made nu 
answer to the  second ; Held, that an issue as to the plaintiff's seizin in 
fee was immaterial, inasmuch as tlie failure to answer the second allega- 
tion was an admission of the  wrongful withliolding the possession from 
the plaintiff: 

2. T h e  averment in the complaint of the "unlawful withholding " is s~if icient  
under THE CODE. 

(Garrett  v. f i o l t e ~ ,  66 N.  C., 430; Johnston v. Pate, S3 N. C., 110, cited : ~ n d  
approved). 

EJEC~MENT tried at Spring Term, 1883, of AKSOX Superior 
Court, before MacRae, J. 

The defendants appealed from the ruling and judgnleat of 
the court below. 

*Mr. J.nst&e ASIIIS did n c ~ t  sit o n  the llenri~lg t ~ i  111is case. 
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-1Iessrs. 8. Y'. Ashe, J. A. Lncbhcr~? and T, P. Dez.ereux, for 
p h i  ntiff', 

Xessrs. J. L). Sltn~o, S t r o n ~  (e. Smedes, and J. B. Pernberton, 
for defendants. 

SMITH, C. J. The conlplaint alleges in the first article that 
the plaintiff' is the "owner in fee-simple of the land described," 
and in the second : 

" That the defendants unlamf~dly withhold the possession 
thereof from the plaintiff," aud tlemand judgment for posses,~ion 
and damages. 

The defendants deny the allegation that the plaintiff is "owner 
in fee-simple of the land described in the complaint or any part 
thereof," and make no answer to the allegation contained in the 
second article of the complaint. 

At the trial the defendants proposed an issue as to the plain- 
tiff's seizin in fee, which was refused by the court as immaterial, 
inasnluch as the failure to answer the second allegation of the 
con~plaint was an admission that they were in possession and 
withholding it from the plaintiff wrongfully, and possession and 
damages were only claimed in the action. 

The jury assessed the damages, the only enquiry submitted to 
them, and from the judgment thereon the defendants appeal. 

While the title of the plaintiff, as owner in fee of the land, 
when asserted, may be put in issue by the defendants' denial and 
require proof in its support in order to a recovery, the right of 
possession may have been separated from the inheritance, so that 
the seizin may be in one and the right of possession in another, the 
latter may successfidly ]rosecute .his action to get or regain 
possession frnnl a wrong-doer. 

The defendants' answer seems to recognize this distinction, 
and while they contr~wert tl)e allegation of fall c~wner,*hip i n  
the plaintifl, they concede his right to posse,+ion and their wrong- 
ful witl~holtling frcml hi1-11. H O W  C'OLIIII their occnl)ntio~l be a 

wrong t o  him n ~ ~ l c s i  i t  was inc:omi+tent wit11 his right to oc8cupy 



tlic premises? And if so, the state of tlw title is uot dr:r\.in in 
co:~trorci.sy, nor tllo plaintiff c:dletl on  to she\\ that it is vested 
in Iii~tl. H i s  right to a jndgnient for what hc dcmantls ir  a i  
completc as if he 11ad titlc in fee. 

Some c~ommenti have becu made upo:~ thc f o r ~ n  of t l ~ c  311e93- 
tion in cliaracterizing thc dcfenrlants7 witli11oldin.g a5 ~wongful, 
as blending a filct witlr nlntter of law :~ud no: in accordance witlr 
thc rules of pleading introtluced by the Code of Civil P roccd~~rc .  

Thc cornplaint would not be defective in failing to aver " that 
the defcndauts ill~yc~lly and 7oro~tgficlly withheld tho po<w+ion 
from the  plaintiff, y ~ t  thc absence of those words mas a subject 
of' exceptiou in the case in which that  ruling wni 111adc. Gtrr- 
I-ett v. Trotter, 65 N. C., 430. 

I t  is certainly an appropriate form of cl~arging the dcfentl- 
ants, and an admission of' the fact and law invoIv~d  in t h ~ "  
plaintiff's claim to he put in possession. An occupation may I)c 
rightful or  wrongful, ant3 a d e f e ~ d a n t  tilay admit  his posic401i 
~vro11gfu1 ngninst onc claiming it and diipc~lsc with an enquiry 
as to its lawfulness. 

This tlw defendants do, and thns they submit to t1.1~ jurlgnie~~t 
of the court against tllein. 

Thc  policy of' the new spstcm is to narrow controrcrsy to 
savh disputed matters as are necessary to be disposed of in order 
to a final determination, and, when the concessious are sufficient 
for s11cl1 purposc, to disregard others which are not esmltinl. 

W e  arc not disposed to acquiesce in such rcfitrcments a5 were 
~rladc by the suprenlc conrt in  California, wllcre in P a y ~ c  r. 
Tt-enclz~1ell, 5 Morris' Rep., 310, it is held that an allegation of 
ownership in fec and possession in defendant un lawf~~l ly  with- 
held, was i n s ~ ~ f f  cient, for tlic reason " that the clefeitdant may be 
in  pos~essioa as tenant or  otherwise, and his possc&on t.oiiiist- 
cnt with the plaintiff's title"; nor to thc ruling in New Yorli 
in Lrrwrcnce r. TVXght, 2 Duer, 673, wllcrc it i q  dec.larc11 that  all 
avcvmcnt of titlc i n  the plaintiff' is defective, ill that it i i  [lot :L 
s t a t en~e i~ t  of fact but a conclusion of' law. 
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011 the other hand, such a complaint as was filed in P n p e  v. 
Treadwell is sustainecl on demurrer by the supreme court of S e w  
York, in Sctnclers v. Leury, 16 How. Pr. Rep., 308, while this 
court has declared a demurrer to n complaint in such forrn frivo- 
lous, in Johnsfon v. Pate, 83 N. C., 110. 

There is no error and the judgment must be affirmed. 
No error. Affirmed. 

J. G. YASCEY and wife v .  D.  W. GREEKLEE. 

Ejectment-Tenmts in Conmon-Appeal, motion to dismiss. 

I .  T h e  defendant's defence, resting upon an alleged possession of the  land 
under one of several tenants in common, l ~ x s  no application to the facts 
of this case. 

'2. One of severni tenants in  common may sne for the recovery of possession 
of the whole tract.  

:3. .I niotion to dismiss an appeal for wnnt of an nppenl bond will not be 
entertained after argiunent. 89 N.*C., 597-Rnle 2, 25. 

(Godhey v. Cartwight, 4 Dev., 487 ; Bronson v. Puyiate~., 4 Dev. & Gat., 393 ;  
IToldfust v. Shepard, 6 Ired., 361 ; Pierce v. Vcmelt, 10 Ired., 446;'Hufehi- 
xoit v. Rzlmjelt, 82 X. C., 425, cited and approved). 

EJECTXENT tried at Spring Term, 1879, of &~CDOWELL 
Superior Court, before Graves, J. 

The complaint is in the usual form for the recovery of land, 
averring ownership in the plaintiffs aud their right to the pos- 
session of the tract of land described with definite boundaries, 
2nd the wrongful occupation and withholcling by t h e  defendant. 
The defenclant's answef denies the plaintiffs' title and their claim 
to sole and exclusive possession, adniits himself to he '/in the 
possession bf  certain lands imtnediately adjoining the lands 
described in the first paragrap11 of the plaintiffs' complaint, by 
the consent and anth3rity of one of the owners," and adds ns 
ne~j7 matter ant1 a frirthw defence to the action : 
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That the lands mentioned in the complai~~t,  and the lands 
inmlediately adjoining, occupied by him, arc parts of the real 
estate of one John 11. Greenlee, which at his death and by hi5 
intc5tacy descended to his two eliildrci~, James H. Greenlee and 
Hannah A. E. Flemming, and that thc moiety of the latter by 
her death and intestacy descridcd to her heirs-at-law, to-wit: thc 
plaintiff Mary W., W. W. Flcnln~ing and Samuel EI. Flcniniing, 
and that both tracts.are now held by them several partie9 a5 
tenants in common; and t h t  thc defendant is in possession of 
the said contiguous tract under and by a~~tllority of the said 
James H. Greenlee, the owner of an individual inoicty therein. 

After many continuailces, the case mas submitted to the jury 
at spring term, 1879, and they  turned an affirnlativc response 
to the following issues : 

1. 1s  the defendant in the adverse posseision of the lard 
described in the complaint, or ally part of i t ?  

2. If hc is in possession of any of the land aforeitlid, is said 
psses4on wrongfr~l ? 

8. I s  thc plaintiff cntitlcd to the po<+e\sion of' thc lands 
tlescribed in the complaint? 

From tllc j11dg111ent r ~ n d ~ r r d  111)011 thew findings tllc def'entl- 
ant appeals. 

QJIITII, C. J . ,  after stating the caw. Tl~ere  i5 no asignmcnt 
of crrors accon~pauying the record, and frorn an inspection, v c  

w n  d i ~   over - nonc. 
The appellant's cou~~se l  suggests that the defeilcc rests ill)olr 

:In alleged tenancy in common of the land, with thc assent of 
one of whom the defentlant occupies, and that an issnc s11011lil 
h a w  bccn framed to prescnt that nmtter to the jury.  Tho 
anhwcr to this is obvious: 

I .  T h c  111aintifE do not sue for thc recsovery ot' thc ac!joini~tg 
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tract to which the defence applies, according to the defeatlant's 
ow11 statements, but land which, though it may be held by then1 
in  comnlon with others, he sets up no claim to hoId in this suit. 

2. The defendant denies the plaintiffs' title to the land de- 
scribed in the con~plaint, and also his wrongful occupation of it. 

3. The defence, if applicable to the land from which tlic 
plaintiffs seek to eject him, could have been made available 
under the second issue as to his wrongful holding, since his pos- 
session, under one of several tenants equally entitIcd to possess, 
could not be wrongful against another. 

4. The findings of the jury negative the lnatteri set up i n  
opposition to the recovery, for by their verdict hc is declared to 
be in the adverse and wrongful possession of land to which the 
plaintiffs are entitled. 

I f  the land sued for belongs to the Jeme plaintiff and othcrs 
in common, she has an undoubted +ht to expel an illtrucli~ig 
trespasser and regain or recover the possession, her right being 
&dl and complete, although others have the same right. Even 
in the old form of ejectment, one or more of several tenants in 
common conld make a demise enabling the lessec to recover, as 
the following case3 show, against a usurper: Godfrey v. Cart- 
czo.ight, 4 Dev., 487 ; B~onson v. Paynter, 4 Dev. & Bat., 393 ; 
Holdfcrst v. Shepard, G Ired., 361 ; Pierce v. TV(znett, 10 Iretl., 
446. 

I t  most be declared that there is no error, and, .nccording to 
the well established rule, when none appears the judgment rnwt 
be affirmed. 

The motion to dismiss for want of an appeal undertaking 
comes too late after argument and cannot at  this stage of the 
case be entertained uuder the rule, 89 X. C., 697, m construd 
in Hutchison v. Rumfelt, 82 Y. C., 425. 

KO error. ARrnled. 
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JOIIX R. S.iV..\GE nntl others v. JOHN 1'. LEE and others. 

IJeed-Estate of Fweholtl in ,future-Livery in Seizin abolished. 

1. A n  estate of freehold to commence iiz f i~ turo can be conveyed by a deed of 
bargnin and sale operating under the Statute of Uses, or by executory 
devise; !l%ewfore, an eitate to 15. for life and at  h e r  death to her children 
i n  fee, reserving :I life estate to the  grantor, is good. 

1. H d d j u r t l ~ e r ,  tlint, independently of the Statute of Uses, a deed under the 
act of assembly abolishing livery of seizin and snbitituting regiitration 
tl~crefor, may operate to pass a freehold estate i n  futuro. 

(Hodqes v. Spice]., $9 N. C., 223 ; Dnucnport v. TVynne, G Ired., 125; Xctsser v. 
H l y i h ~ ,  1 Hay., 239; J m c s  v. Potter, 80 N .  C., 220; Ihguiz v. Strcujhom, GD K. 
C., 279, cited and approved). 

C'rrrr ,  .~CTIO?;  tried a t  Spring Term, ISSS, of CIIOW~IN 811- 
pwiol- Court, bcforc ~%epherd, J. 

r 3 1 ilc following facts were agreed upon : 
I . Redtlick T'iatson died in April, 1 581, srizecl of n llousc 

a d  lot ill. the town of Edenton, l e ~ v i q  thc p1:~intilf; hi, only 
heirs-atla~v. 

2. O n  the Pcl day of Fcbrnary, 1866, 11c convryed the said 
land by deed to 1Iannall Watson during licr natnml life, a i d  at 
her dent11 to her thrcc c l~i ldre~l ,  Rcddick, Florcnce and Nicey 
Watson, in fee-simple, rcserving to himself a. lifc estate therein. 

3. I I c  was never married, and the children nc rc  the natural 
children of Redclick by thc said Hannah. 

4. Ihlnnnab d i d  before Rcddick Wat io i~ ,  lmving the iaiil 
children surviving her, and they arc 11ow living. 

5. T h e  tlefendant Kicey is one of them and is tllc wife of thc 
tlcfe~~clnut Lee. 

-6. T h c  dciiwi(l:mt~ are in po+e+ion of said lmtl, claiining the 
same by vi~.tuc of said deed, ailtl lmvc ref~~sccl aftcr clc~naatl to 
deliver the posrc54oi1 tn the plaintiffs. 

I f  the cmrt shall I)c of opinion with the plaintiff',, judgment 
i-, to b2 elitwe l h t  they recovcr 1 : o ~ ~ e s ~ i o n  of the preiuise.; 
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SAVAGE V. LEE. 

described in the complaint, and that a jury assess their clamages 
against the defendants for detention of the same, otherwise judg- 
ment is to be eutered for defendants. 

Judgment was rendered in bel~alf of the defendants, fro111 
which the plaintiffs appealed. 

Xr. IV. A. Jfoore, for plaintiffb. 
Mr. ?V, B. Pmden, for defendants. 

ASHE, J. The sole question presented by ~ h c  case agreed is 
whetl~er the deed in question passed any estate to the defencl- 
ants. The deed, which is sent up as part of the record, conveys 
iu terrns the land in controversy to Hannah Watson for life, and 
at her death to her three children, Reddick, Florence and Nicey 
Watson, in consideration of " their liind attention and as faith- 
ful servants to the vendor in sickness as well HS in llcalth," and 
for the further consideration of five dollars to the venclor i n  
hand paid by thc vendees, reserving to the vendor hi.. life-time 
right in the premises. The deed mas duly admitted to probatc 
and registered, as appears by the certificate of the probate judge 
and register of deeds for the connty of Chowan. 

I t  is contended by the plaintiffs that the &eed ~vas  void and 
passed no title to the defendants, becanse it conveyed an estate 
of freehold to commence ill fuEuro. I n  other words, that one 
seized of an estate in fee-simple cannot convey the freehold to 
another and reserve a life estate in the land conveyed ; that the 
effect of this deed mas the same as if the bargainor had simply 
conveyed the land to the defendants to take effect and be enjoyed 
after his death; and that it is a rule of the comn~on law that an 
estate of freehold cannot be created to commence ira futuro 
except after an estate for years: it n ~ u s t  take effect pesen;ly 
eitner in possession or remainder, for the reason that at cornmoll 
law 110 freehold in lands could pass without livery of seizin, 
which must operate immediately or not at all. 

Conceding this to be the proper construction of the deed, 
21 
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'.yet deeds acting under the statute of' uies, sncll as bargain 
aucl sale, covenant to stand seized, or a conveyance to uhe-, or 
w e n  a devise, may give an estate of freehold to cornrnencc i l l  

ju two;  as a bargain and sale to A nnd his heirs from and after 
Xchaelmas  Day now nes t  ensuing, is good, and the w e  in tllc 
i l i f~~n t i rne  results to the bargainor or his heirs." 2 Black., 166,  
note 2, citing 2 Prest. on Conv., 1.57, and Sauncler3 o n u s e s  :md 
TXIS~E, 1 T'o~., 127, and 2 vol., 98. 

A t  the cotunio~l l a v  a use might be raised by a deed of feofi- 
~ l ~ e n t ,  1x16 i t  ~1739 nectwary to make livery of s e i z i ~  to the feof- 
. After the ~ t a t u t e  of Henry VI I I .  transferring the p o w +  
-;03 to the use, a n e ~  5pecies of conveyance 1w.j introduced to 
.>;-~ici the tronble and inconvenience of g o h g  upon the lnntl an(1 
17l'lli;11g livery of seixin; as for instaacc, deeds of bargain m t l  

.ale and covenant to +aud qeized, among others. By thehe con- 
~ci -sncw,  uses n hicli are limited to arice on future events may 
i?e raised without nny transmutation of tile possesiioii, the u w  
1 . -~~ l t ing  to the grantor until the event happens, a i d  tlien t!w 

f : f ' u f e  cwczitea the uue. 2 Washburn on Ecal Property, 286. 
In U ' y , , l ' ~ ~ t  V. BI'OZCIL, 50 Maine, 139, after an elaborate arld 

I ..hau>ti\-c review of the authorities on this question, in a caw 
nilich involved the construction of a coliveyailcc like t l ~ t  ill 
tfiia ca-c, where the conveyance was noi to take effect during ~ I I V  
l'ib-time of the balgniuor, the wpreine coort heltl that an eitat(b 
0. fiiechold to con~inel~cc i r~ f t r t u r - o  a n  be conveyed hy a deed 
i J' 1)arg:iin and vile operating under the statute of uoes, and to 

-.!+tniu the opinion of the court, the following, among other 
tho~itie*, v;ere relied rlpoll: 
% (  By esecutory device and conveyance3 operating under th(, 

~ : , ~ t n t e  of ~ms, freelluld estates may be limited to commence in 
L O .  1 Greenl., title 1, $36. 

'* Deetli operating under the statute of uses, such a, bargain 
-ale, covenant t~ stand seized, ov even a devise, may give ail 

e*tate of freelmrold to mrl~inence in futuro." 1 Chitty old General 
1':xticq 3306; 2 Black., 144, note 6. 
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" A bargain and sale to the use of' D, after the death of S, is 
good." Gilbert on Uses (Sugdcn Edition), 163. 

"By a bargain and sale or covenant to stand seized, a f'rccliold 
may be created in fiduro." Cornish on Uses, 44. To which 
may be added Rogers v. Eagle Ins. Co., 9 \Vend., 61 1 ; Bell v 
Scammon, 1 5  K. H., 381 ; 2 Wash. on Real Property, 617, 
$16 ; and note to 2 Smith's Lefiding Cases, 451 ; and to thtx 
mme effect is 2 Minor's Inst., top page 425, 1-f. 

But  wc need not go out of our own state for authorities. I n  
Davenport v. TVyme, 6 Ired., 128, where there was a convey- 
ance of real property upon the conlsideration of love and affec- 
$ion, reserving a life estate to the donor, it mas held by this court 
that the conveyance was good ; that it was a conveyance to stand 
seized to the use of the vendees on his death. To the same 
effect is Hoclges v. Xpicer, 79 X. C., 223. And in iS'nsser v.  
Blythe, 1 Hay., 259, overruling Ward v. Ti"a~d, 7 Mar. 28, a 
similar construction was given to an instrunlent of like import. 
I n  the note to that case Judge BATTLE says : " There cannot 
be the least doubt but that a covenant to stand seized to the use 
of another, after his own life, is good to pass the estate intended ; 
for the law raises in the grantor an estate for life in the mean- 
time to support the future estate. This has been decided in :I 
vast nunlber of instances. There i s  no point better established 
197 the authorities." And he cites in support of the position, 
besides Coke, a number of English authorities. 

Jones v. Potter, 89 N. C., 220, is another cRse where a deed 
t:ith like reservation for the life of the donor was sustai~~ecl. I t  
is true the point was not raised in that case and not adverted to 
in  the  argument before the court, nor considered by us, for the 
reason, me suppose, it was thought to be a question too well set- 
tled to admit of contiuwersy. 

O u r  conclusion from the authorities is, that no matter which 
construction is placed upon the deed, whether a conveyance tu 
.commence in  f u t u ~ o  or a remainder to f i k e  effect after the estafp 
for life i n  the grantor, the deed is operative as a g o d  bargain 
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and sale, to pass the legal estate, being founded upon :I pwuniary 
consideration. 

But independently of the statute of uses, w2 c:in see no reason 
why a deed in this state may not have the eEect of passing a 

freehold estate iw, futzwo. The reason why i t  could not be done 
at common law arosc from the necessity of livery of seizin; bnt 
livery of seizin was abolished by our act of 1715, wliich declared 
that all deeds, acknowledged or provcd according to Inw and 
registered in the county where the land shall lie, " shall be valid 
and pass estatcs in land, without livery of seizin, attornment or  
other ceremony whatcver." Bntione cessnnte, cessnt et lez. 

The object of this statute, says Chief-Justice PEARS~N irt 
fIoyan v. St~nyhorn, 65 N. C., 279, "manifestly is to disperlsc 
with the ceremony of livery of seizin, to substitute registration 
of the deed in lieu thereof, and to allow title to be passed hy t h e  
deed, whicli before had accompanied the livery of seizin, without 
that expensive and inconvenient ceremony." Bn(1 it ha5 lmn 
decided by this court that no deed is effectual to pass the title to 
land without registration. 

We are of opinion thcrc cau he no qr~estion but that the ti& 
of the land described in the complaint passed to the bargainees 
by the deed of Reddick Watson. The jnclgment of the superior 
court is therefore affirmcd. 

No error. Affirmed. 

A. 11. RIAXWXLL and others v. ALEXANDER JONES. 

Plaintiff leased to a. tenant and defendant evictel the tenant, thereupon :he 
plaintiff and his tenant joined in  an action against the defendant for the re- 
covery of possession of the land and for damages. After verdirb for defend- 
ant, the plaintiff moved for a new trial, upon the ground that  the action wes 
for a trespass on the possession of the tenant, \vhich motion was refr~sed; 



Held ,  no error-there being no alleg:~tion or  issue ill ~.el't.rencc t11 tile ten::ni'ri 
l~ossession, anti plaintiffs' resting the wl~ole case u p n  t !~e i r  tit!e. 

(Smith v. f i ~ g ~ v i n ,  7 Ired., 175 ; Gilchri~t r. McLaugldin, IB., 310; Graham r .  
Housto~z, 4 Der., 232, cited and approved): 

EJECTME-UT tried at Spring Term, 1883, of ASHE Superior 
Court, before Gmaes, J. 

Verdict and judgment in favor of the defendant; appeal by 
plaintiffs. 

Mews. Q. l? Xed, D. G. Ebwle and G. ..IT. Folk, for plaintif%. 
illessm. J. 1%'. Todd and  R. Z. Linney, for defendant. 

SXITH, C. J. Thc allegations contained in the coinplaint are 
that the plaintiff' Mnx~vell is and was seized and entitled to the 
possession of the tract of land i n  disputc, dercribcd by its boun- 
dsries, and had 1e:lsctl it to l ie  co-plaintif, Upcl-~urch, for a tern], 
U C ~  expired, and put him in possession, and that the defendant 
~ ~ r o n g f u l l y  entered and evicted the teamt. The relief c!cmanded 
is "juclgment for the recovery of possession of said land nnd for 
ewo hundred dollars damages." 

The answer is a separate and direct denial of' each allegatio~l. 
Thc  issues submitted to the jury, to eacl~ of which was re- 

turned an answer in the negative, are: 
1. Is . the  plaintiff the owner in fee-simple of the lands de- 

scribed in the co~nplnint:' 
2. Was the defendant in the wro:~gful possession of any pol- 

tion of said lands when the action was brought? 
O n  the trial the plaintiff exhibited in evidence a grant of the 

land from the state, issued in t h t  year 1844, frorn which he de- 
duced title to himself. The defeuclant claimed under an older 
grant made to one Roark, but did not connect himself with the 
estate of the grantee. It was shown that at the time of the 
defendant's entry the plaintiff Upchurch was in posession under 
a lease from the other plaintiff for one year, and then in forcc, 

No issue appear5 to have beell adred in reference to the pos- 



ses4on of' Upchurch and any rights of his incident thereto, nor  
was it the subject of comment; nor vere any instructions relnt- 
ing thereto asked during the trial; but the plaintiffs "rested 
their ivholc case upon the title of Maxwell, and upon his right 
to recover." 

Among other matters the court charged the jury "that t h e  
plaintiff must recover on the strength of his own title and not 
on the weakness of that of' his adversary's,'' and to this the  
plaintiff excepted. 

Af'ter verdict the plaintiff* moved for a new trial, on the 
ground t l ~ a l  the action is for a trespass upon the possession of 
Upchurch, and not to determine the title to the land. The mo- 
tion being refused and judgment rendered for defendant, the 
plai~~tiffd appeal. 

There can be no objection to the instruction given in the 
action, if it be deemed to have for its object the restoration of 
the land to the plaintiffs, ad no arlthority is needed to snstain 
its correctness as a principle of law. 

But the action is manifestly of this kind from the structure of 
the complaint, the issues eliminated from the pleadings, and sthe 
mnduct of the cause by both parties up to the close of the trial. 
The  con~plaint aeserts title as iwll as a right of poseession i n  
Maxwell, the wrongful entry and occupation by the defendant, 
and demands possession, also substantial damages for the with- 
holding. 

I t  is true the tenant is also a plaintiff, and this was a neces- 
sity; since he alone, being then entitled to possession under t h e  
lease, could sile for its restitution, and the two plaintif% are =YO- 
ciated because the entire estate, according to their averments, 
resided in them, and one or the other would be entitled to recover 
whenever the action was determined. 

Again, if the actjoy )yere for tlle invasiou qnd usurpation of a 
possession merely, and this is sufficient for a recovery against a 
wrong doer with no title or right of entry, the damages would 
be merely nominal for, the eslry, while the dernanA i-i for the con- 
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tinued occupation sin'ce the entry. Possessin~l must be regained 
before damages can be had for occupation held and injuries suf- 
fered by the premises subsequent to the original invasion. Smith 
v. Ingranz, 7 Ired., 175; Gilciwist v. i~IoLnughlin, Ib. ,  3123; 
Gmham v. Houston, 4 Dev., 232. 

These references ;how the action to Be fdr the recovery oi' 
land and the damages incidental to and resulting from the ccn- 
tinned ~vrongful occupation by the alleged aggressor, and upon 
this view the issaes wem prepared and submikted to two succey- 
sive juries; nor was any objection n ~ ~ d e  until the rendition of 

the last adverse verdict. 
Under such circumstances the court properly refusecl to enter- 

tain a suggestion that the character and ptirpose of the aetiou 
had been misunderstood, and that it only sought r ~ l r - s  for rill 
unlawful entry upon, and disturbsuce of, a mere p03s~:jion o r  
the tenant. 

There has been a .fair trial up011 the nverits ax1 the ydaintid; 
must abide the result. 

There is no error, ant1 the judgment must be affirmed. 
S o  error. 

".1DELAIDE HRON and mother v. F R A K K  

Affirmed. 

DENNIS and ;inother. 

The  act of assenibly req~iiring a defendant in  ejectment tn give bond for  cci.is 

arid cI:rr~iages before putting in a defence to the action (THE CODE, $237 1 

tlves not abridge the power of the court to a p p i n t  a receiver to  e l l r e  ~ ! I P  

rents and profits. 

(Rolltns r. Henry, 77 3'. C., 467 ; Vuughan v. Vi'incelat, 88 N. C.. 1 lG . Jo~i,e, r . 
Boyd,  SO S. 2, 2.58 ; T~citty v. Lognrr, Ib., 09 ; Lezensan v. Blso,~ 9 X. 
182 ; Horlolz v. White, 34 iY. C., 297, cited awl approved). 
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;\Iwrro_v for the :lppointment of n ~weivcr ,  he 11x1 : ~ t  C1i.lnl- 
her:, on the it11 day of December, 1882, Ixfore GI W C S ,  J. 

Tlii j  motion-was niacle in an action brought by ill? 1)iaintiit; 
to recover pnwssion of 1anc1, and peildillg i:! the superiol' tout 
of Montgomery comty.  The fact. arc stated in the q)inioi) 
The defe:~dniits appealed fro111 the judgment a!loning the ntotion. 

I I  C. J. The complaint alleges that nhile the defeadant 
F rank  Dennis was in possession of the l a ~ i d  described :lnd 
belonginq to them (plaintie-), as their tcnant, he in collnqion 
vitli hi.; co-tlefentlant, 3Ielissa A. Smi t l~ ,  n-110 a1qo set 111) :I 

calnini thereto, surrendered it to her ancl immediately resumed 
ocwpntion, n, bcforc, under a pretended contract of lease from 
Ilcr, :lnd 00th now set I I ~  nu  adversary holcling. A t  fiall tern?, 
1882, of the superior court of RIontgomcry, upon the retun,  GI' 
proccv served, the defendants werc allowed *sixty. days wi t l~ i~ r  
which to file their answer as of the term, and at  the salne tiine 
the plaintiff's applied to the court for the appointment of :I 

rccciver, and their motion, nfter several continuances, bv conccni 
Iraq heard a t  chambers on Dece:nber 'itli, and upon the evidence 
:I rccleirer appointed to take charge of the property, on which 
\\ai a flour 2nd grist-mill in operation, in order to secure the 
rents a d  earnings of the rightful owner. I t  was also ~wovidtd 
in the ioterlocntory order, and the receiver n7ac directed, " t h ~ t  
i f  the defendants shall enter into a bond in the penal sun1 of six 
hunclred dollar& wit11 sufficient sureties, to be justified and 
approved by the clerk of the wperior court of Montgomery 
cbo~inty, conditioned that the defendant shall pay over to said 
rcceivcr, the reasonable rel~tq a i d  profits of the niills and farm- 
ing lands :innually, and shall keep said property in good repair, 
c m ~ n i i t  find permit no waqte on the mid property, except such 
a$ ma!. occur without negligence, then in that case the receiver 



may allow defendants to lieep possession of wid ptoperty." 
From this ruling the defendants appeal. 

I n  the argument before us, it is insisted that the provision of 
the act of 1870 (THE CODE, $237) which requires a defendant, 
before being allowed to put in any defencc to an action brought 
for the recovery of real property or of possession, to enter into 
bond with sureties to secure the cost5 and (lamages which may 
be recovered, and as construed in the cases of Rollins v. Henmy, 
77 7. C., 467, and Vaughan v. T7ince1tt, 88 N. C., 116, dispenses 
with thc need of a receiver in such actions, and if it does not 
deny, does not warrant the exercise of thc power of withdraw- 
ing the property of the one i11 possession and comnitting i t  to 
the hands of :m appointee of thc court 

The evidence which me are yequested to looli into up011 n 
axistrnction of' the amendment introduced into the constitction in 
1875 (,Jones v. Boyd, 80 N. C., 258, aucl otl~er cases), contained 
in the t r i ~ i s c r i ~ t ,  brings this case withi11 the rule acted on in 
Rollins v. Henry ,  77 K. C., 467, and Tz~itty v. Loguv, 80 N. 
C., 69, and Levenson v. Elson, 88 K. C., 182, if it bc pl-oper to 
innkc the aiPointme9t in addition to the statutory remedy fur- 
nished. 

The affidavits fild show that the defendant I\Ielissa brought 
suit in 1878 against the tenant in possession r~nder the present 
plaintiff, and jnsteaa of prosec~~ting the same entcred upon the 
~ ~ r c n ~ i s e s  and reinstated him, hcr co-defendant, as her om11 t m -  
ant, r,s is alleged by thc fraud of the latter, and in cwseqnence 
failed in, her action; while the defendants aver that the tenant 
yieldcd to the superior title of the said Melissa, and the posses- 
sion thus acquired in October, 1881, has continued ever since. 
Without going into the details of the evidence in comcction 
with the alleged insolvency of the defendant Melissa and hrr 
inability to respond in damages, should the plaintiffs succeed in 
their suit, we think in the present condition of the controversy 
the judge was fully warranted in making the order as favorable 
itt I w t  to thc defendants as they could ream~ably require. 
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What  was said in Horton r. Whita,  84 X. C., 297, we repeat 
as not inappropriate to the facts of the present case: (' We should 
be reluctant to disturb his ( t l ~ e  judge's) conclilsions of fact 
deduced from the evidence (and mould do so only in case o f  
palpable error), in an order merely interlocutory, and intended 
only to secure the fruits of a final determination to the success- 
ful litigant." 

TVe do not understand the requirements of security for dain- 
ages and costs before a party can resist a suit to recover posses- 
sion of land, as in any degree abridging the power of the court 
to commit property in litigation, under the circumstances pointed 
out  in the cases referred to, to the custody of a receiver for its 
safety and the security of the rents and profits issuing there- 
from, though this additional remedy may less frequently call 
for its exercise. Indeed this is all that the order undertakes to 
do, for upon the execution of the bond the defendants are 
allowed to remain in the possession. Vnughcm v. Vincent, 
supra. 

The expediency of this prompt action finds its justification in 
the fact that the time for filing an answer had been enlarged for 
two months, and even then i t  was uncertain if the principal 
defendant moulcl give the required bond. 

The indulgence allowed seems to suggest the propriety of' tile 
action of the court to avoid possible injury to the plaintiffs, and 
it meets our approval. There is no error. Let this be certified, 

No  error. Affirmed. 

A .  D. CORLES and others r. RUFUS D. HALL. 
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nection between the successive occup:ints during tlic period. Kor will a 
three year breach in the continnity of possession repel such presumption. 

2. An error ill the clinrge of the judge, which is not unfavorable-to the party 
complaining, is not ground for a new trial. 

(Candler v. Lunsford, 4 Dev. & Bat., 407; R a y  v. Lipscomb, 3 Jones, 185; 
Reynolds r. Nugness, 2 Ired., 2 6 ;  Helsin v. Wuddell, 75 N. C., 361 ; Dauis v. 
1 1 l c A r t h u ~ .  78 N. C., 357, cited and approved). 

EJECTMEST tried at  Spring Term, 1883, of WILKES S~iperior 
Court, beft~re Gmves, J. 

T h e  plaintiff9 claim to be, I)nt the defendant denies that they 
are the owners of the land described in the complaint, and atl- 
inits lie is in possession. The  following issues were submitted to 
the jury:  

1. Are  the plaintiffs the owners, and entitled to the possession 
of thc land described in the cornplaint? 

2. If the plaintif% have sustained damage, what is thc amonnt 
tllereof '? 

Oh the trial the plaintif% offered in evidence a grant from the 
state to James D. Cowles, from whom they claimed as heir?, and 
also offered evidence to show that they were the heirs-at-law of 
the said Cowles, and that the said grant covered the land in con- 
troversy. 

The  defendant offered evidence tending to show that there had 
been actual possession adverse to the plaintiffs of a small part of' 
land, embraced in a field which I d  been cultivated and iised as 
u pasture under nn inclosure, by different persons for more thaii 
thirty p a r s ,  but did not show any connection between the pos- 
session of the different occupants of the said field other than the 
bare succession in the occupants thereof. The  plaintiffs off'erell 
evidence to show that there had not been such occupancy. 

"The court instructed the jury that if the phintiffs had satis- 
fied them that the grant off'ered in tvitlence covered the lnnd in 
controversy, the plaintiff:+ woultl Ijc entitlal t o  recover, unleis 
the defendant had establishecl a title to the land, :ictt~ally occu- 
pied ly him, by posse&o~t. That it was not necmsary R I ~  the 



11cfen(1:1nt to sho\\, ally paper or \\?ittell c~v ; t l e~rc~~  of' t i l l ? ,  if' I I ~ .  
lmtl -.)ti-fietl the jury that t l ~ c  lu~itl \\ltic*!r Ile c.l;iime,l 11:1tl 1)ee11 
actually occupied by the 1)artic- c i a i l~~ ing  I I ~  to k t~o \v l~  aull  viw- 
hle l)onntln~~it~s for more tl1a11 thirty ! cars I~cf;rw tlie i-.ui~~g th(* 
grant to James D. Cowlcq, although tlie d r f e ~ ~ t l a ~ , t  may not I),jve 
satisfied tliern that the partics i n  tlrc wt11a1 o~cupaticm I~ad  not 
chimed 1111der their p r ~ t l e c e i i ~ ~ r s  i n  t11(. ocwp~tion." 

, . l l t c  jury, after :i *hart cousr~ltation, tclurnctl iuto c ' o ~ ~ r t  atit1 
asked His Honor " i f  three ytl~~rs '  a l~i i~t lonnle l~t  of ~ ) o ~ s r s & m  
wonld be such a l)re:lk in the l)oescs-ioh as tvonltl tl(stroy its 
effect ?" 

The cuurt instrnctccl tlie jury "tllat if tlicw had been an a h l -  
donment of the posscs>ion for three years nithin t l ~ c  thirty ywr., 
it mould not be such :in interrwptetl po~scssion :is rtoultl ripen 
into title; and addcd, t h t  thc la\\: tlitl not require thc 5an1c con- 
tinuity of pos~essioi~ to ~-ipen thirty ycars' posse-sion iuto t i t k  
witllout widenre in writing of title>, a, i5 rcquirctl to ripcn jroi- 
ieqsion undcr ( ~ 1 o r  of title iwto :I qoocl title, h t  t i ~ n t  thc r1ni11- 
terrupted pi)ssession ml~icli t l ~ c  I'ln allo\\ctl to r ipw iuto a good 
title after thirty years, 111ust bc s [ ~ c l ~  a4 to sliow that there \V:IS 

some one in possession, ant1 :~gaitrst whon~  thc etatc nray 11:1vc, 
talten action to asiert its claini." 

Upoil the first issue t l ~ c  jury f;~ul;tl in favor of the plaint~f& 
as to all thc lands in controversy, eaccpt t l ~ c  srnnll field nndcr 
fence; and upon the second, that  thc plaintiff. ~ c c o \  er no d:lmagc<. 

T h c  plaintiffs morctl for a new trial. The   notion wa.; over.- 
rnlctl, and there was judgment on thc vcnlict for tI1v ~)l:tintifF, 
from which they appealed. 

Mr. R. Z. Lime$, for plaintiffs. 
No connsel for defendant. 

ASHE, J. The  statenletit of the case on appeal docs not show 
that there was any evidence offered on tlic trial to .~lro\v that 
them was any interruption of thrcc years in the po.isessioi1 of t l ~ ,  



defendant, and thosc who ~receded him in the occupation of the 
land in controversy, except ~vhat  may be inferred f'roni the in- 
struction asketl of' the court upon that poiut. But taking it for 
granted that there was suc11 evidence, thc instruction given by 
His Honor in response to the enquiry submitted by the jury is 
so obscure that it is difficult to surnlise what he meant. I f ,  
when he told the jury that "an abandonment of the possession 
for three years within the thirty years mould not be sncli an 
interrupted possession as weald ripen into title," he meant to 
convey the idea that thirty years' possession with an interrup- 
tion of three years would not ripen into title, the instruction was 
erroneous. Ccmdlu* v. Lzm.$or.d, 4 Dev. & Bat., 407. But 
although erroneous, there was no grouricl for complaint un the 
part of the plaintiffs, for the instruction so understood was 
favorable to them. And where an error in the charge of the 
judge is favorable to the party excepting, this court will not 
order a wn ive  de noro. Ray  v. Lipscomb, 3 Jones, 185; Rey- 
nolds v. Jfagness, 2 Ired., 26. 

But viewing that portion of His Honor's instrnction to the 
jury, in connection with the entire charge, we must presumc 
there mas a ellipsis in the sentence above quoted, and what he 
did say was, that an abandonment of the possession for three 
years would not be such an interrupted possessio~~ as woultl pre- 
vent a ripening into title. I f  this is what he did say, or intended 
to say, there wus no error. For  in the case of Candler v. Lu~zs- 
fad, szipra, it was held that a longer time than three years would 
not be such a breach in the continuity of the possession as to 
rebut the presumption of a grant. 

Without any errors in the charge of His  Honor being pointed 
out  in the '<bill of exceptions" (here the "statement of the case"), 
we are left entirely to conjecture as to what were the alleged 
errors to which exception was taken by the plaintif%. 

I f  there was any other besides that above disposed of, it may 
possibly h a w  beeu to that part of t l ~ e  charge where His  Honor 
told the jury, that without any writing or paper title, thirty 
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years' actual possession by different occupants, before the grant 
of James D. Cowles, mould presume a grant from the state, 
though the defendant may not have satisfied them that the party 
in the actual occupation had not (!lainled u~ltler his predecessors 
i n  the occupation. 

If' that be a ground of' exception, there was no error in the 
itlstruction. I t  has been too repeatedly decided by this court to 
admit now of controversy, that whcn thirty years' actual 130s- 
session of land is relied upon to presume a grant from the state, 
i t  is not necessary to sliow that there was any connection betneen 
the ~nccessive occupallts of the land during the period. Xelvh 
v. Ti'nddell, 75 K. C., 361 ; Dncis v. ~7IcA~thwr, 78 K. C., 357 ; 
C k n d l e , ~  v. Lungord, s u p n .  

Finding no error, we affirm tlle judgtnent of' the superior 
c ( J U ~ ~ .  

Ko error. Affiruned. 

U. D. JOHKSOS : ~ n d  other< o. GEORGE D. PATE 

1. In rjectnient, H S  well as in an action to recover pelsonal property, the rer-  
dict :lnd j n d p e n t  conclusively determine the m:ltter in issue between the 
parties. 

2 .  \Vilere l~lnintiff in ejectment claims under a mortgagee's sale, and also by 
le:ison of an estoppel arising out of a judgment against the defendant in 
,I former action, involving the title to the same land ; IIeld, that n geneixl  
tieninl of plaintiff's ovnership does not controvert tlle existence of the 
I ecord of said judgment. 

3. A judgment rendered upon demurrer is as conclusive, by nay  of estoppel, 
HS a verdict finding the  facts confessed would h:,ve b c ~ n .  

(Davix u. Higgins, 67 N. C., 293 ; Ha~tley v. Houston, 65 K. C., 137; Kiich~n  
v.  JVilson, 60 N. C., 191, cited and n p p r o v d ) .  



EJECTMEST tried at Spring Term, 1883, of C R A ~ E X  Supe- 
rior Court, before Philips, J. 

The dcfendailt appealed. 

Jfi. PK W. Clad, for plaintiff& 
Jlessrs. TVdtey- CZmk and Shong &. Sn~edes ,  for defendant. 

SMITH, C. J. The plaintiff sets up title to the land, the pay- 
icssion of which he seclis to recover, by virtue of a <ale and 
conveyance from the mortgagee acting under the authority of 
the deed of a former owner, and also by reason of an estoppel 
arising out of a judgment recovered by him ap ins t  the clefend- 
ant in a former action, involving the title to the san4e laacl, a 
copy of t l ~ c  proceedings in which is annexed to the complaint. 

The defendant in  general terms denies the plaintiff,' a~serted 
on-nership, and avers that he " has no linowledge or inforlnatiou 
iufficient to form a belief" as to (( thc allegations of the said 
first article of the complaint, alleging title and recbiting the 
muninlents thereof," but does not deny the yecord or the accu- 
racy of the copy set out in the complaint. As this is not a 
specific denial of the material avcrnleni of the fact that there i, 
41sch a record, as required under our present system of pleading 
(TEE CODE, $243), mc are disposed to construe the language 
employed in the nnsmr, as have the counsel of both parties in 
ihc  argument before us, as not controverting the esisteuce of 
the record, but the legal consequences deducible from it, and 
that these only arc put in issue by the plaintiffs' den~urrer to the 
answer, sustained in the judgment of the court belov. 

The only enquiry then, assuming the proceedings to have 
been had and concluded in the former action, as shown in thc 
record, is, as to their legal effect in determining the plaintiff\' 
,title, there being no suggestion that the defendant has acquired 
any since, or that the relations of the parties to the land haste 
been in any manner changed. 

1. The rule is well settled that a demurrer to the nlerits of n 
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complaint or other pleading overruled and followed by a final 
jndgment, is dccisive of all the material facts charged and of the 
riglitr dependent upon them. 

' (A  j i ~ d g r r ~ ~ ~ t  upon demurrer," S J ~ S  Mr. FREEXAN in his 
ivorli on Judgments, section 267, ('nlay be a judgnlent upon the 
merits. I f  50, its effcct is as conclusivc as though the facts 
set forth in the complaint were admitted by the parties or 
established by evidence subrnittcd to the jury. No subsequent 
action cau be i~laintained by thc plaintiff if the j~ ldg~nent  be 
: p i n s t  him 011 the samc facts stated in the former complaint." 

" A judgnlent rendcrcd upon a demurrer," in the language of 
tlw court in i1fispcl v. Laparte, 74 Ill., 306, " is equally conclu- 
sive (by way of estoppel) of the facts confessed by tbc de1nur- 
rcr as a verdict finding the same fhcts would l~ave  been, since 
they are cstablisl~ed, as well in the former case as in tllc other ; 
aud facts thus established can never afterwards he contested 
between the wme parties or those in privity with ihciu. 

A demurrer confesses all matters of fact well pleaded. 
Mansel. Demr., 94 ; 24 Law Lib., 63 ; Big. Est., 33 ; Gorrld on 
Plead., Ss43, 44; Wilson v. Perry, 24 Ind., 156. 

2. Such being the general rule of pleading, we are next to 
enquire into the effcct of the prescnt recod upon the title to the 
land 2s between the samc corltesting parties. 

W e  are relieved from the necessity of coasidering the point 
by a recent decGion, overlooked among the references furnished 
by the appellant's connscl, and we quote a part of the opinion 
in Davis v. Hiygins, 87 N. C., 298: 

" Although sonie doubt was expressed upon the point by Roll- 
MAN, J., in Johmon v. N e ~ i l l ~ ~  (a11 erroneous citation intended 
for Harkey V. Houston, 65 N. C., 137), "an early decision made 
after the introduction of the new system of pleading under the 
Code (C. C. P.), i t  has been since settled that a matter put in 
issue and material to tile result, is conclusively determined by 
the verdict and judgment, where land is sought to be weovered, 
as it would be if the recovery of personal property vere  the 
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object. Here, both the pleadings and the issae involve the 
Jeterrination of the title and consequent right of possession in 
t l ~ e  plaintiff, and this is distinctly a n d  dejinitely decided in the 
cerdict. 

The remark niade in the opinion in Iiitcken v. Wilson, SO N. 
C., 191, assimilating that action to the former sopersecled action 
of ejectment, as to the proof required in order to a recovery of 
possession, had no reference whatever to the effect of a verdict 
finding affirmative facts in issue as res ndiudicatn between the 
same parties. 

Recurring to the coinplaint in the former case, it asserts posi- 
tively a title vesting in the plaintiff in these lands and a conse- 
quent right to have possession. These averments the demnrrer 
admits, and the effect is the same as if they had been contro- 
verted and fo~ound upon issues passed upon by a jury. The judg- 
ment coulcl only be for the recovery of possession and damages 
upon a verdict putting title in the plaintiff. 

I t  must be cleclarecl there is no error, and the judgment is 
affirmed, but the cause may be remanded for an enquiry into the 
plaintiff's damages if he shall so elect ; and if not, final judg- 
ment will be entered here. 

S o  error. Affirmed. 

EEIZKY BRYAKT v. JOSEPH KINLAW and others. 

Part ies  ix Eject7~ze~~t-Ln~zc7lo~~cZ let i , ~  to dt fend possessiort of' 
Tennnt. 

1. I n  ejectment,  liere re a ten:mt is defendant i n  the  execution ~ i n d e r  wliicll 
plaintiff bought, and had n legal estate in  the  land liable to sale by the 
sheriff, the plaintiff purchaser can recover possession, and no inter- 
vening party can come in and obstruct the action. 

2. Elit if the  tenant be a mere locum fenens, holding as servant or agent of' the 
owner, then tlle owner may be let in :IS :L party defmd:int, not\ritl~st:~nd- 
ing the sale of any snppoved interest id  the debtor tcnnnt. 

22 
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3. Held further: If a stranger to the tenant sue and there is no privity between 
them, the real owner may come in and assert his own superior title to 
protect the tenant's possession ; and this, even where the tenant 1138 an 
estate for years in the land. 

4. In snch cases, an application to be made a party defendant must disclose 
the character of the tenancy, and show whether the tenant had an estate 
liable to esecntion, even although the plaintiff alleges a seizin of an 
estate in  fee i n  the defendant ; for the sheriff's deed conrers  no greater 
estate than that possessed by the debtor. 

(Isler v. Foy, 66 N. C., 547 ; Muddrey v. Long, 86 N. C., 383 ; Wade v. Smmders, 
70 N. C., 277 ; Colgrove v. Koonce, 76 N. C., 363 ; Rollins r. Rollins, Ib . ,  2G4 ; 
Cecil v. Smith, 8 1  K. C., 285; Lylle v. Burgin, 82 N. C., 301; I<ecttltly r. 
Brunch, 84 N. C., 202, cited and commented on). 

MOTIOK to be made a party defenclaat, in an action of eject- 
n~ent,  heard at Spring Term, 1883, of ROBESOX Superior Court, 
before illacRne, J. 

The mot,ion was denied and the applicant appealed. 

Messrs. II A. ,?fcATeill and Fmnb iEcXei/l, for plaintiff. 
3Lessrs. Rozuln~~d & McLean, for appellant. 

SMITH, C. J .  The plaintiff claims title to the land described 
in his complaint nnder an execution against the defendant, in 
pursuance of which the sheriq on January 3, 1882, sold and 
col~veyed the same to him, and in this action he demands posses- 
sion and damages for withholding it. 

The defendant denies these allegations or any knowledge or 
informatioil sufficien~ to form a belief of their truth, and more- 
over avers that on May 14th, 1878, he sold and conveyed for a 
valuable consideration the premises claimed to one Flora Ann 
Kinlaw, now the wife of Owen Owens, "and siilce then he llas 
been holding said lands as the tenant of Flora A. Owens." 

A t  spring tenn, 1883, of the superior court, after due notice 
to the plaintiff, accompanied with an affidavit of' the facts upon 
which the application rests, the said Owens and wife moved the 
court to be admitted to defend the action and assert the title of 
the said Flora to the land. 
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I n  support of the motion, her affidavit wai introdncwl and 
read, wherein she states that the defendant, the formcr owner, 
before any lien was acquired I ) j  judgment a p i n s t  him nuder 
which the sheriff sold, conveyed the land to her in fee-simple 
for full value, and that his possessio~l lras since been :is lrcr ten- 
ant, and was such wben the present suit begun. 

No other evidence was adduced. The court refused thc n~otion, 
and from this ruling the applicants appealed. The cause, horn- 
ever, proceeded to a verdict and final judgment against t l ~ c  
defendants, with a stay of execution o r d e ~ d  until the disposal 
of the appeal. 

The sole e,nquiry before us is as to the riglit of the appellants, 
up011 the facts stated in  tlle affidavit, to intervene and defend the 
action agailist the defendant in the protectiou of' his occupying 
as tcnant under the title vested in the said Flora by virtue of 
his deed. 

There have bcen many caies before the court requiring a con- 
struction to be put on the act (C. C. P., $61) under which the 
appellants cllaini a right to intervene, and, independently or in 
association with the defendant in possession, contest the plaintiff's 
title to the land in controversy and assert their own. 

To :~scertain its applicstiou to the caie iuatle in the affidarit, 
i t  becomes necessary to review son~c of the adj udications. 

I n  Isler v. Foy, 66 N. C., 5-27, tlit plaintiff derived his title 
r ~ r ~ d c r  a sale made by the sheriff by virtue of nn execution 
against the defendant Harrison, who had the year before eon- 
veyed the land to the defendant Foy, and had thereafter been in 
possession, as before, up to the bringing of the suit. H e  dis- 
claimed title, and the other defendant proposed to set up in oppo- 
sition to the plaintiff's recovery his own titlc undw the deed. 
It was held that he was not confined to the defences open to thc 
defendant in the execution, but could set up any others peculiar 
to himself, and avail himself of a defect in the plaintiff's title. 
Deliveriog the opinion of the court, RoDA~AN,!J., uses this lan- 
guage : 
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" J17herc the tenant had ao estate, as a term for years which 
passed to the purchaser under execution and was unexpired at  
the trial, the title of the landlorcl would be no bar to the plain- 
tiff's recovery, and in such case the purchaser, taking possession 
of the tenant's term, wonld succeed only to the tenant's rights, 
as between him and his landlord. But where the tenant has no 
estate, but a barely permissive possession at the time of action 
brought, there seems to be no reason for allowing a recovery t~ 
have the effect of changing such possession to the injury of the 
landlord by virtue of any estoppel against the tenant, whether 
honest or oollusive, because in such a case the possession would 
be in substauce that of the landlord, and not that of the tenant, 
who would be more properly described as the servant or agent of 
the landlord than as his tenant." 

I n  iWadd~ey v. Long, S6 N. C., 383, the same doctrine is  
reiterated that other parties let in by consent to clefend with the 
tenant, whose estate the plaintiff had bought under execution, 
were not restricted by the estoppel resting upon him, and could 
assert their own title. 

I n  Wade v. Scrunclers, 70 N. C., 277, the defendant in the 
execution, whose land had been sold by the sheriff to the plain- 
tiff, was not permitted to show an outstanding superior title in: 
his son to whom he conveyed, and in order to the admission of 
the evidence at the suggestion of the judge, the son map made a 
party. 

Commenting on this ruling by which the deed was received 
in evidence, PEARSOB, C. J., says, in  reference to section 61: '(We 
are of opinion His  Honor erred in supposing these words (one 
who claims an interest in the controversy) to mean any person 
who claims an interest in the thing which is the subject of con- 
troversy." And he adds : (' As the action was on the part of 
the purchaser, at  sheriff's sale against the defendant in the exe- 
cution, to recover possession of the land, the construction of H i s  
Honor on section G I ,  that any outsider may be runcle a party 
defendant, and by fi~rce of' his :~lleged clain~ of titlc, change the 



controversy made by the action into another controversy in 
regard to the boncc jfides of a deed, is a latitude of coustructio~l 
for which we find no warrant in the books." 

The manner in which the new defendant was brought into the 
case, to render con~petent evidence which the defendant s u ~ l  
coald not introduce, nmy have had some influence in conducting 
the court to the conclusiou announced, and ignoring the differ- 
ence in the practice in this respect under the former system and 
under the provision contained in the new, what had before been 
pointed out by RODMAS, J., in tho case cited, which seems 
hardly reconcilable with this. But the Chief-Justice in declar- 
ing that the other clauses of the section are but corollaries of 
the first seems not to have considered with his usual carefulness 
the force of the concluding paragmpl~, "and any person claim- 
ing title or right of ~~ossession to real estate may be made party 
plaintiff or defendant, as the case may require, to any such 
action." Subsequently to this case, several others have given a 
wider scope to the enactn~ent. See Colgrotle v. Koonce, 7G K. 
C., 363. 

1. Thus, where two parties, each claiming to be landlord of a 
tenant in pos~ession, m d  one sues, the other has an interest in 
the  controversy and may be admitted to defeat the action. Xol- 
lins v. Rollins, '76 N. C., 264. 

2. Where the plaintiff bought at  an execution sale the inter- 
est of the husband in laud claimed by the wife and whereon 
both resided, she ~ w s  held entitled to come in  and defend her 
estate and their possession. Cecil v. Smith, 81 N. C., 285. 

3. The  plaintiff bought the interest of one tenant in common 
with another and sued to recover possession ; and the co-tenant 
was declared to have a right to come in and defend the action. 
Lytle  v. Burgin, 82 N. C., 301. 

4. In  Keathly v. Bmnch, 84 N. C., 202, the mortgagor.was 
sued, and the purchaser of the land sold under the mortgage 
was allowed to come in and set up his own title, The principle 
is laid down in the opinion of t l ~ e  court, as governing such 
applications, in these words : 
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" I t  is velTy clear that a clai~n:~nt of land in dispute between 
other parties to a suit, and not connected with or in that contro- 
versy, nor injuriously affected by its result, cannot be allowed t o  
intervene and assert his own independent title. This would be 
in effect to make a double action and introduce new issues for- 
eign to the original subject of controversy and not within the 
scope of citlicr section 61 or 65 of C. C:. 1'. But  this is not the 
condition of the applicant in  thc present case. R e  ha5 a direct 
relation to and interect in the retention of the possession by the 
mortgagor for himself, and in preventing the plaintiff's recovery ; 
and thi-3 is rstlaerse to thr pluiratg and in l~armony with the 
defence. A s  the dPfentkant holds pernzissiaely undo. the applicant, 
the 1attc.r is hut lyotect i~~g his own, while he protects the poqses- 
hion of the occupant." 

The deduction fro111 these rulings clearly is, that if thc tenant, 
the defendant ill the execution, had any legal estatc in the laud 
liable to seizure and sale by the sheriff, t l ~ e  purchaser can sue and 
recover posseqqiot~ in order to its enjoyment, and no intervening 
party can come in and obstruct thc action. But if the tenant were 
a illere l ocvr~~  tenens, holding for and w i  servant or agent for thc 
owner, the latter may defend the possession and defeat the recov- 
ery, notwithstanding the sale has heen made of any supposed 
intereqt of the debtor. 

And so, if a stranger to the tenant sue and there is no privitj- 
between them, the real owner will be admitted to protect the 
tenant's possession by his own superior title; and this, even 
where the tenant has an iuterest of term for years in the property. 

I n  t l ~ c  case before us, the appellaut in her affidavit s in~ply 
alleges that the defendant is l ~ e r  tenaut, aud has since the con- 
veyance to her " been holding said lands as tenant of affiant." 
But the character of the tenancy is not disclosed, nor does it 
appear whether the defendant had or had not an estate or term 
which could be sold and the title thereto passed to the plaintiff 
who purchasetl. 

I t  is true the plaintiff :tllcgcs a seizin of an estate in fee in 
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the clefqndant wllen he bought, but the sheriff's deed could only 
convey snch interest as the debtor possessecl, and a recovery 
against him would i n  110 way affect the rights of the appellants. 

The case was allowed to proceed to a final judglnent instead of 
being arrested to await the result of the appeal, as suggested in 
Keathly v. Branch, supra, but in this case no harm ensues, and 
the writ of possession was properly suspended until the decision 
of the appeal. 

r 7  1 here is no error, and the judgment m ~ ~ s t  be atEmed. 
No error. AErnled. 

\V.  by. TAYLOR and others v. SOLOMON APPLE and others. 

Husband ant? Wife-Ejectment, innhility to give b o ~ d  in- Cer- 
tiJicate of Counsel. 

1. \\'here a wife asserts an  independent title in herself, she has the right to 
intervene and defend it in an action of ejectment brought against her hus- 
band. 

2. The  defendant here is allolred to defend wit l~out  bond, upon affidavit of 
inability in accordance with' the requirement of the act of 1869-'70, c l ~ .  
193, which was iu force a t  the time this suit was brought. This act is 
luodified by THE CODE, $237, in  reference to the &davit, that i ~ ,  in  re- 
quiring the psrty to state ' ( tha t  lie is not worth the amount of the under- 
taking in any property whatsoever, and is unable to give tire same. 

3. \Vilere in such case counsel certify that he has examined the case of' t h e  
defendant, and that in  his opinion the plaintiff is not entitled to recover; 
Held, a snbstantial compliance with the statute. It is not intenlleJ that 
the enquiry of cor~nsel shonltl extend beyond the informatio:i derived 
from the defendant. 

(Cecil v. Smith, 81 N. C., 283;  You??g r. Gwenlee, 82 X. C., 356; 1Unnwin~ r. 
Manning, 79 N. C., 293; Jone.9 'v. Fortrine, 69 N. C., 322, cited :lnrl ; ~ p p r o ~ e t l ] ,  
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Tile fhcts relating to t l x  matters passed upon liy this c.ourt are 
stated i n  its opinion. The tlefendants i~l)l)etiitd. 

Mr. l'lro~~~crs Rufin, for plaintiffs. 
J f i .  John 1V. G'?.almna, for defendants. 

SMITH, C. J. This actio~l, instituted by the plaintiffs against 
the defendant Solomon Apple, is for the recovery of possession 
and damage'; for the detention of the land mentioned in the con]- 
plaint, upon the filing of which a t  the return of' the surnmons, 
Agnes B. Apple, his wife, on her application, was admitted :i 

party to defend her own title, ripon affidavit stating that thc 
land hntl been bought and paid for ou t  of her moneys, or moneys 
furnished by her i%tller for her benefit, though her husband had 
taken a coaveyancc of the estate to himself. H e r  answer was 
put  in, stating this ~nat ter  in defence, and the cause was continuetl 
from time to time until spring term, 1883, when the plaintiffs, 
on an affidavit of the insufficiency in amount of the bond given 
beforc the defendant mas allowed to answer, and the insolvency 
of the sureties, moved for further and additional security, and 
in response an order was entered requiring the defendants to 
execute, with approved or jwtified sureties, a bond in the sum of 
$400, to secure such damages as may be awarded to the plaintiffs, 
with costs, in the event of their recovery, on or before Tuesday 
of the next term, and declaring that, in case of failure to give 
the bond, the plaintiffs shall have judgment for possession of the 
land. The clerk is directed within thirty days to issue notice of 
the order, and this was done on the 1st day of June.  

A t  fall term, 1883, the defendants n ~ a k e  oath in writing and 
say, each, that neither of them is able to give the bond of $400 
specified in the order; that beside the land i n  controversy they 
have but little property; that so much as is owned by the affiant 
Agnes R. is not under her control, but is managed by a trnstee, 
:tnd that, including it, neither one of them "has property above 
the I~onlestead ant1 exemption nllon.e(l by lam." 
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Acconlpanying the affidavit is tile certificate of' her counsel, 
stating that "we I ~ a r e  examined the case of the defendants in this 
action, and if the f x t s  be :IS statetl l)y the said Agnes B. in her 
affidavit, filed as an answer, the plaintif% ought not to recover 
against her, though entitled to recover against Solomon Apple." 

The  defendants asked upon the submissiou of these papers to 
be allowed to contiunc the defence undcr the act of 1869-'70, 
ch .  193, $4, the proviso to which section is iu these words: 

Provided that no defendant shall be reyriiretl to give snicl 
hond, if an attorney, practicing i n  the court where the action is 
pending, will certify to the court in writing that he has exam- 
ined the case of the defendant, and that, in' his opinion, the 
plaintif  is not entitled to recover, ancl said defeadant s h d l  filr- 
ther file an  affidavit that he is unable to give said bond. 

This clause mas transferred and Leca~ne section 237 in THE 
CODE, ancl is modified by substitutiog the word "undertaking" 
in place of "bond," and adding after '[affidavit," instead of the 
former c o ~ ~ c l u d i n ~  clause, the following : "Stating that he is not 
wort11 the anmnnt of said undertaking in any property whatso- 
ever, and is unable to give the same. 

T h e  court deeruing both the affidavit and certificate insuffi- 
cient under the statute to warrant a (lispensing with the uader- 
taking, directed the answer to be strickeu from the file, and 
dered jutfgrnent in favor of the plaintif% for recovery of the 
land, and for the issue of a writ of possession, reserving to them 
the right to have an enquiry of damages. F r o m  this judgnlent 
the  defeudau ts appeal. 

W e  can only consider the appeal of the fenze defendant, for 
her husband is excluded from the benefit of the certificzite given 
to her, and consequently there can be no exception to the jutlg- 
merit so far as i t  affects him alone. 

I t  seems from the affidavits, for the con~plaint is general and 
does not indicate the source from which the plaintiffs derive title, 
that they claim the husband's estate under a sale by execution 
against him, while the wife asserts :i superior and independent 



316 I N  THE SUPREME COURT. 

equitable title iu herself, and her right to intervene and defend 
i t  is sustained by the cases of Cecil v. Smith, 81 N. C., 255, and 
Young v. Gre~nlee, 82  N. C., 346. 

Indeed the wife's right to her separate estate may be asserted 
against her Ilusbmd hi~nself. il5mni1zy V. Jfitnnir~y, 79 N. 
C., 293. 

The provisions of the lam in force at  the time when the  order 
for fnr t l~er  security was entered, are substantially met in the  
p rc~en t  application to dispense with the bond and be allomcd t o  
continue the defence, and, if' then made, ought to have been 
granted. The  inability to give the bond is positively declared, 
ant1 this is all that the  statute dcn~ands. Jones v. Fortune, 69 
N. C., 322. 

This right, as incitlcntal to the order, follows its enforcement, 
and we see no reason why i t  should not be available upon the 
motion to n~odify or  revoke, after the inability to furnisli the 
bond 1x1s been ascertained by effort, and can be declared oil oath. 
The  transaction is continuous until thc order was executed hy 
the rendition of jutlgnient. 

THE CODE, in direct tcrms, and to avoid such inconveniences 
($386S), provides that " the  repeal of thc statutes mentioned in 
the preceding section (statutes public and general, wit11 some 
exceptions and limitations) shall not affect any act done, or u ~ y  
right accrued or established, or m y  suit or proc~edin.9 1 ~ ~ l  o r  
conznzen-ed in any case before the time when such appcal shall 
take effect." 

This clause clearly reserves to the $cute defendant the exercise 
of the right conferred by the previous act to ask for liberty t o  
defend without bond, which right existed wilen the ortlcr was 
n d e  and coald bc asserted before its consummation in arrest- 
ing it. 

2. The  next objection is to the incompleteness of the certifi- 
cate of counsel. 

There seemed to I)c great force In the argun~ent  for t l ~ e  iipl~ellee 
i n  support of tile ruling t11:lt it o ~ ~ ; h t  to state the reiults of' a 
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full enquiry into the merits of the defence, not only as disclosed 
in the ddendant's az'ennents of hc t ,  but as reached upon a full 
consicleration of these and others in connection, ascer~ained up011 
cxanlin:~tio~i, which may modify or correct them. But upon a 
more careful consideration, we think the enquiry is not required 
to extend beyond the information derived from the defendant, 
and such as counsel may possess in addition, upon which, as 
1jrudenf and safc advisers, they mould undertake to act. 

The  statute demands only that coun~el shall certify "that he 
ezarnined the ccue of the defendant," that is, upon the information 
communicated as a defence, and that in the opinion formed upon 
these assumed facts, "the plaintiff is not entitled to recover." 

Now, the present certificate is based upon the sworn statements 
of the answer, which, in the opinion of the counsel, if correct, 
destroy the plaintiff's cause of action against the feme defendant. 
This is uot a departure from the substantial statutory rcqoire- 
ments. 

It will be observed that when one proposes to sue in, forma 
p a y e r i s ,  or to appeal (sections 210 and 553 of TirE CODE), he 
is only required to swear to his inability to give the undertaking; 
while in order to defend a n  attack upon his right of possession 
of land, he must state not only such inability, but further, that  
"he is not worth the amount of said undertaking in any property 
whatsoever," apparently, if not in fact, denying the privilege to 
one who has only sufficient exempt property to eqr~nl the amount 
of the bond. Bu t  our case proceeds under the former law which 
does not make thc distinction. There is error in the ruling, 
which will bc rcversetl, and this will be certified. 

Error.  Reversed. 
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R. 1:. PEEBLES r. J O H S  W. PATE. 

Execution, retum on, ez.idence-Ejectmsnf-SljeriTs Deed-Agree- 
merit between d ~ f ~ n d a n t  and pu,-c7raser-Ft~aud-Rstopped. 

1 .  Returns of an officer endorsed npo!~ nn execution are ndmissiblo in 'er i-  
tleoce in all cases where th. execution is evidence. 

2. T h e  defendant in esecntion :md the purchaser agrexi  tli:+t tlle Int tersho~~lt l  
buy the land and hold tile same 11nder the sheriff's deed until I I C  was re- 
paid the purchase money; Held, t h : ~ t  the trnnsnction will be ripheld in 
the absence of fraud npon the creditors of tlle defendant. 

3. ExeAt ion  issued upon a judgment, land was sold thereunder and :L deed 
made to the purchaser; Held, not competent to Lare another execution 
upon the same judgment and sell the same Ii~nils a second time for :I bill- 
:lnce of the same debt alleged to be unpnid ; and the pnrchaser nnder the 
latter gets no title. 

4. Such a proceeding can be snstnined only when the  defendant suheqnently 
acquires a new estate in the land, which is sul$ect to execution, or  perpe- 
trates a fraud rendering the sale void. 

5. T h e  defendant in ejectment is not estopped tr> show title in n tirird person, 
where the execntion under which the plaintiff purchnsed conferred no 
power upon the officer to sell tlie land. 

G. T h e  plaintiff can take no advantage of any estoppel that may esibt between 
the parties to the mortgage deed in this case. 

7. Every estoppel must be reciprocal; it must bind both parties; a strnnger 
can neither take advantage of it  nor be bound by it. 

(Festal v. Sloctn, 76 K. C., 127; ilfulholland v.  YO^, 82 9. C., 510; WilL(fo~d 
v. Conner, 1 Uev., 379 ; Grimsley v. Hooker, 3 Jones' Eq., 4 ; Smith v. Fo,.e, 
10 Ired., 37 ; Leuch v. Jones, 86 5. C., 404 ; Wude v. Saundew, 70 K. C., 277 ; 
Badham v. Coz, 11 Ired., 4%; ilfoore v. Byers, 63 N. C., 240, cited and 
approved). 

EJECTMENT tried at Spring Term, 1883, of NORTHAMPTOS 
Superior Court, before Philips, J. 

On the trial the plaintiff, in support of his title, introduced u 
judgment rendered and docketed i n  said county on the 10th of 
Febriiary, 1869, in favor of Mary E. Phillips as guardian of 
the children of John D. Phillip3 and against Johlr TV. Pate and 
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otllers for one hundred :~nd fifteen dollars, \\'it11 compound inter- 
est on the same from January lst, 1881, till pnid, and for cost.. 
The said judgment was upon a bond executed in 1860; also an 
execution 011 said judgn~ent issued the 8th clap of June, 1874, 
returnable to the fall term of said court; also a sheriff's deed 
dated November i th,  1874, reciting a sale of the land (the locus 
in quo) under said esecutioil as the property of John W. Pate, 
and purporting to convey the same to the plaintiff R. B. Pee- 
bles. H e  also proved that the defendaut, John TV. Pate, was in 
possession of the locus in quo at the time of and ever since the 
columencen~ent of this action. The plaintiff here rested his case. 

The defendant John TV. Pate, by way of impeaching the 
validity of the execution and sale to the plaintifY, and to show 
that the plaintiff' acquired no title under the execution of the 
8th of June, 1873, offered in evidence an execution on the 
same judgment issued June the loth,  1873, and the return of 
the sheriff thereon; also another execution iss~zed June 30th, 
1873, upon the same judgment upon which there was the follom- 
ing return by the sheriff: " S o t  satisfied. August 9th, 1873. 
This day levied this execution upon a tract of land containing 
twenty-four acres, more or less, and upon another tract of land 
containing two h~ulclrecl and fifty-nine acres, more or less, the 
property of John W. Pate, to satisfy this execution " ; also one 
other execution which was issued on the same judgment, dnted 
October I f t h ,  1873, which came to the hands of the sheriff on 
the 12th of Koven~ber, 1873, and with the same the defend- 
ant introduced the following entries, which were endorsed on the 
iaid execution, to-wit: A copy of the levy of August 9th) 1873, 
as set forth as originally endorsed on the execution of date June 
11, 1873 ; also on said execution this return : "December 6th, 
1873. lleceived two hundred ancl two dollars from the sale of 
the ~ b o v e  nanled tracts of lands purchased by W m .  T. Stephen- 
son,  of M-hic.11 thirty-three dollars and twenty-two cents is costs 
and  corninis-ione, and one hundred a i d  sixty-eight dollars and 
seventy-eight cei~ts on debt 8:ntl interest i n  part of thi< execu- 
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tion." (Signet1 by tlie sheriff). Also on said execution is the h l -  
lowing entry : " Dccenlber 2213, 1873. Received of W. New- 
som, sheriff, the sum of one hundred and sixty-eight $& dol- 
lars i n  part of the within cxccution." (Signed, R. R. Peebles, 
attorlley for J. .T. Long). 

Thc other entries were also endorsed on the execution of 
J L I I I ~  8th, 1874, under which the plaintiff claims title, in t h  
handwriting of the clerk of the court, and also the following 
endorsment of a returu by the sheriff: 

" After due and Ian-fill advertisement at  the court-house in 
Korthampton county, and four otlicr public places in said countv, 
I did,,on the 7th day of Novcniber, 187-2, expose to sale ant1 
scll at  public auction to the highest bidder for cash, the two 
tracts of land n~entionecl in the levy, wl~crc and when B. B. 
Yechles became the last and highest bidder for the same in the 
sun+ of five dollars each, complied with the ternis of sale and 
was declared the l)urcl~aser." 

The defendant introduced J .  D. Boone as a witness, who testi- 
fied that he was at  the time of the above-stated proceedings :I 
deputy sheriff; that the handwriting of the returns and receipts 
was a3 recited lierein, and that thc land sold under cxecution of 
tlate 17th of October, 1873, undcr which Stcphcnson purchased, 
and that of tlate 10th Junc, 3874, nnder which thc plailkY 
p~lrc~llascd, w r c  the same lands, and i t  was admitted that the 
sheriff's deed to each of the purchasers cwrered the locus in quo. 
The foregoing evidence w:is offered as a part of the rccord under 
which the plaintiff clainicd. 

Tile defendant also iutroducecl a deed from the sheriff to W. 
T. Stephenson, dated Decenibcr Cjth, 1873, reciting a sale to him 
tinder cxccution of 17th October, 1872. A11 of the evitlencc 
introduced by thc defendant vras objected to by plaintifr and 
admitted by the court. 

The plaintiff then, with a view of showing that the deed from 
the sheriff to Stephenson of December the Gth, 1873, passed no 
title as against creditors of John W. Pate, offered evidence to 
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show that before and at  the said sale of December 6th, 1873, 
said Stephenson agreed with said Pate to lend and did lend him 
money enough to pay off the execution in the hands of the 
sherift; with the understanding that the lands should be sold by 
the sheriff and an absolute deed made to said step hen sol^ to 
secure the repayment of the money loaned and interest ; that just 
before the sale, Stephenson (Pate being present) asked the sheriff 
how niuch the execution and costs amounted to, and the sheriff' 
replied that he thought $200 would cover it, aud then Stephen- 
son bid $202 for both tracts, and there was no other bid rnade. 
But  when the plaintiff, as attorney for the plaintiff in the jntlg- 
meat, came to settle with the sheriff, it was ascertained that there 
was some sixty dollars due on the judgment, which the defend- 
a n t  refused to pay; that at the time of the sale, December 6th, 
1873, the sheriff had notice that Stephenson was to lend the 
defendant the money. All of this evidence was objected to by 
the defendant and ruled ont by the cor~rt, and the plaintiff' 
excepted. 

With the view of estopping the defendant fro111 saying that 
Stephenson.had title to the land, by virtue of the sheriff's deed 
to him, the plaintiff then offered i n  evidence LL mortgage deed 
made by the defendant, December 8, 1873, for the land in coa- 
trorersy, to Stephenson to secure the purchase money for the 
land. This evidence was objected to by the defendant and ruled 
out by the court, and the plaintiff excepted. 

Upon an intimation from the conrt that the plaintiff was uot 
entitled to recover, he submitted to a nonsuit and appealed. 

Messrs. Thos. N. Hill and TV. C! Bowen, for plaintiff. 
Messrs. R. 0. Burton, Jr., and Willis Bagley, for defendant. 

ASHE, J. The exception taken by the plaintiff to the rulil~g 
of His  Honor in admitting the endorsements on the executions 
as  evidence on the part of the defendant is untenable. The 
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executions were unquestionably competent evidence, and " n  
return when made is a matter of record, and is admissible in all 
cases where the execution is. The rule allowing the return of' 
officers to be read in evidence is based upon their responsibiGty 
for the truth or falsity of such returns, and is sufficient: evidence 
of all the proceedings under the writ." Herman on Executions, 
$214. 

The exception to the ruling of His  H o l m  in admitting in 
evidence the deed executed by the sheriff to Stephenson, is also 
untenable. So, likewise, was his exception to the ruling of His  
Honor including the evidence offered by the plaintiff in regard 
to the transaction between tlleni as to the redemption of the 
land. 

This evidence mas offered to sllow that the agreement hetween 
the defendant and Stephenson, by which the latter was to por- 
chase the defendant's land under execution sale and hold the 
title until the defendant should repay the money advanced by 
Stephenson was covinous and intended to hinder and defeat the 
creditors of the defendant, and that the sheriff's deecl nnder the 
sale was void and passed no title to Stephenson. Bot me are 
unable to discover any of the " ear-marks " of fraud in the 
transaction. The agreement was perfectly legitimate. Such 
contracts between the defendants in execution and the purchasers 
of their land, under execution sale, have been sustained by 
repeated adj~~clications of this court. Vestal v. Slonn, 76 N. C., 
127 ; ,Mulholland v. York, 82 K. C., 510. 

And we cannot see how this case differs in principle from 
those cases. The defendant's land was advertised for sale under 
execution, and Stephenson agreed to advance the money or lend 
it to the defendant to satisfy the execution, and buy at the sale 
and take the sheriff's deecl for the same and hold the land until 
he was reimbursed. There was no coucealment of any sort 
attending the transaction-no attempt or purpose to  buy the 
land at a reclucetl price, but on the other hand, everything was 
(lone openly and fXrly. Before the d e ,  Stephenson and the 
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defendant went to the sheriff and enquired of him what was thc 
amount of the execution, and being informed that $200 would 
cover the amount it called for, without any dallying, he at once 
bid the amount which he supposed vould satisfy the execution. 
Could anything have been fairer? 

Even if this tral~snction had not been free from the suspicion 
of ' ( n ~ a l a  Jides," the coutention of the plaintiff' that it was 
intended to hinder and clelny the creditors of the defendant, 
cannot be sustained. 

To  avoid a deed or transaction tinder the statute of fiaucts, 
there must be a creditor to be defrauded, and before he can take 
advantage of the statute at  lam, it is held he inust reduce his 
debt to a judgment, issue execution upon it and have the clefend- 
a i d s  land sold thereunder. TVil1i;ibr.d v. C'onnet*, 1 Dev., 379 ; 
Grimley v. Hooker, 3 Joues' Eq., 4. But here, there mas no 
creditor to be clefraudecl. There was no creditor except the 
plaintiff in the judgment under which the land v a s  solcl, and 
she is not such a creditor as could take advantage of the statute, 
for the reason she hacl once had the land solel under execution 
on her judgment, and hacl no right to have it solcl a second time 
uncler another execution upon the same jodgment. Tl'hen the 
land was once solcl uncler execution of October l i t h ,  1873, the 
plaintiff hacl no right to issne another execution on the same 
judgment and have the same land sold a seconcl time for the 

Under present system, the jnclgnient, like the former levy, 
creates the lien on land, and the execatiou upoil i t  is in the nature 
of a venclitioni expontrs; and "when a venclitiorzi exponas under 
the former practice was issued, and land nientioned in it was 
sold, another cenditioni exponns cannot be issued; and if i t  docs, 
it is invalid, and the purchaser gets no title.'' Smith r. Fme, 
10 !red., 37. 

I t  was so expressly held in this very case when it was before 
this court at the February term, 1882 (86 N. C., 437). The 
only ground upon which such a proceeding co~l t l  he sustained 

23 
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would be where the defendant had subsequently acquired sucl~ a 
new estate in the land as subjected it to execution, or had perpe- 
trated a fraud which made the sale void. But here there mas 

no fraud, and the defendant had acquired no title to the land, 
which made it the subject of execution. 

The plaintiff further insisted he had the right to recover, up011 
the ground that the defendant in this action was the defendant 
in the execution, and was in possession when the land was sold 
and at  the con~mencement of this action, and he could not defeat 
the plaintiff's recovery by showing title in a third person. It is 
conceded this is a well established rule. Leach v. Jones, 86 K. 
C., 404; Wade v. Xaunders, 70 K. C., 277. 

But to operate as an estoppel, the execution under which thc 
plaiutiff has purchased must be valid, and sufficient to confer the 
power to nlake the sale upon the officer who undertook to sell ; 
otherwise the attempted sale is ineffectual against the debtor, 
and this he may show in the action of the purchaser to recover. 
In  such cases the estoppel does not apply. Peebles v. Pute, 
s u p a ;  Smith v. Fore, supm. It was there held that this very 
exception under which the plaintiff claims title was invalid, and 
the defendant was not estopped to deny the plaintiff's right to 
recover. 

The only other exception taken by the plaintiff was as to tile 
refusal of His Honor to admit evidence of the mortgage exe- 
cuted by the defendant to Stephenson, which was offered with 
the view of estopping the defendant from saying that he, Ste- 
phenson, had title to the land by virtue of the sheriff's deed of 
December 6th, 1873. 

The exception was properly overruled. The plaintiff' had no 
right to take advantage of any estoppel that might have existed 
between the parties to that deed. "Every estoppel must be 
reciprocal, that is, it must bind both parties, since a stranger can 
neither take advantage of any estoppel nor he bound by it." 
Co. Lit., 352a;  1 Taylor on Evi., 586.  

The only interest which the defendant acqnired by the con- 
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tract with Stephenson was at] equity to have the land conveyed 
to him when the money advanced for its purchase should be 
repaid, with interest, and that is such au interest as is not subject 
to be sold under execution. Budham v. COX, 11 Ired., 456; 
Moore v. Ryers, 65  N.  C., 240. 

There is no error. The judgment of 
affirmed. 
KO error. 

the superior court is 

Affirmed. 

JAMES L. CURRIE v. J. B. CLARK and ~ h e r s .  

Execution-Fraud in  suppressing bidding-Setting aside Sule- 
Judge's Charge must be put in  writing at request of party. 

1. At execution sale the defendant's property was bid off by the plaintiff at 
an inconsiderable sum, in pursuance of an alleged fraudulent arrangement 
to suppress conlpetition among bidders; Held, in  an action to impeach 
the  title acquired by plaintiff, that  the sale be set aside and the parties 
placed ill statuquo, withont prejudice to the plaintiff's remedies from 
lapse of time since the sale. 

2.  I t  is the  dnty of the judge, at  the  request of a party to an action, to put his 
instructions i n  writing and read them to Ihe jury. THE CODE, 8414. 
But where the  court, as here, gave oral instructions not differing from 
those set out in  the written charge, and the appellant makes no suggestion 
to the contrary, his exception to the oral part of the charge does not con- 
stitute ground for a new trial. 

(Crews v. Ganlc, 77 N. C., 110 ; Young v. Qreenlee, 82 N. C., 346, and 85 N. C., 
593, cited and approved). 

EJECTMENT tried at  Fall  Term, 1883, of MOORE Superior 
Court, before McKoy, J. 

The plaintiff appealed. 

Mess~s. Hinsdale & Devereux and W. A. Gutlzrie, for plaintiff. 
,Wessrs. John Manning, M. S. Robins and R. P. Buxton, for 

defendants. 



SMITH, C. J. Thc 1daintiff"s title lo the land in dispute is 
derived fro111 a sale under executions issued against tlie defend- 
ants, made on August 7th) 1879, antl the slieriff's decd executed 
o n  the next clay. The answer, after denying the plaintiff's 
allegation of ownersliip and wrongful withholding, while adniit- 
t ing possession, sets up a defence to the action that the salc was 
brought almut and t l ~ c  land Lid off and conveyed by the sheriff 
through the fraudulent procurement and unfair practices of the 
plaintiff, by means whereof he hrcnme the purchaser of the 
property, worth several liundrecl  dollar^, for the inconsiderable 
sun1 of twenty-five dollars, and thereby acquircd no estate in the 
premises. 

Four  issues were submitted to the jury: the first three cnyuir- 
ing as to the plaintiff's title, the defendants' wrongful posscssion 
and tlie damages thcrcfrom, and the fourth involving the essen- 
tial matters of dcf'ence, in thcse words: 

4. Did the plaintiff ohtain thc title throng11 means of the 
sheriff's sale by fraudulently suppressing the biddings theref;)r 
by means of fraud or fiauclulent representations, or frauddent 
practices ? 

The jury  found all thc iqsues u ~ o n  the evitlence antl under 
the instruction of the court against tlle plaintig and from the 
judgment rendered thcrcon he appeals. 

The last and material issw is somewhat vague and confused, 
and does not present the intended enquiry into the plaintiff's 
conduct, in connection with the salc and the nznln$des and fraud 
imputed to Iiim, in n form calculated to be anderstooil aucl cx- 
plicitly answcred by the jury, and rcstrictire of the evidence to 
be heard. But no exception was taken, and the issue scems t o  
have been franied with a view to the admission of impeaching 
and sustair~ing testinlony in regard to tile plaintiff's actiou in 
securing thc title through a judicial sale by practices not toler- 
ated by the law, and tlie fruits of wl~ ic l~  it will not pern~it  him 
to retain. The evidence upon this point may be thus summarily 
statcd : 



There had been several judgments recovered against the 
defendants, two of them on debts contracted before the adoption 
of the constitution in 1868, and entitled to priority of satisfac- 
tion, and all docketed in the superior court of Moore county, on 
which executions had been issued to the sheriff, and were in his 
hands at  Aug~ist  tern], 1879, of the court. 

The first and earliest docketed judgment was i,n favor of H. 
and E. J. Lilly, and had been assigned to the plaintiff, and the 
next, in favor of E. L. Pemberton, was in charge of his attor- 
ney, J. C. Black, for management and collection. The  amount 
due on both, with costs, was about seven hundred dollars, which 
mm,  increased by the other executious, made an aggregate of 
near one thousand dollars, the value of the laud upon the esti- 
mate of a witness for the plaintiff. 

The sheriff with these writs advertised the sale of the land to 
take place on Augnst 4th, the first day of the term of the court, 
and while he sold other property under other executions, post- 
poned the sale of this until the next and again the day follom- 
ing, Wednesday, when amid considerable bidding it was sold to 
the said attorney for the sum of seven hundred dollars, the 
defendant PI'. D. J. Clark being predent, the sheriff giving 
notice that if the bid mas not complied with the land mould be 
again put up at  10 A. 11. of the ensuing day. On Thursday, as 
the sheriff was proceeding to resell, during the recess between 
the morning and evening sessions of the court, he was stopped 
by the plaintiff, who asked him to wait a few moments, duriug 
which the plaintiff and the attorney withdrew for private con- 
sultation, at  the end of which the plaintiff returned and directed 
the officer, in his own language, to " go ahead." During this 
interview the plaintiff proposed to buy the Pemberton debt, and 
was informed by Black that hc had assured Clark the day before 
that the land, if resold, should bring enough to pay that execu- 
tion ; and thereupon the plaintiff said : " I f  you will let me 
h a w  the judgmcnt the sale may go over." 

Under these circumstances the tlssignment was made to hiin 
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of the Pemberton debt and the sale proceeded, when the plaintiff 
became the purchaser a t  the price of twenty-five dollars. Clark 
was not present on this occasion, nor was the attorney, who testi- 
fits he would have been, had he known of it. The testimony of  
the plaintiff is in opposition to that of Black in reference to any 
supyestion of tltferring the sale and his assent thereto. 

It does not appear how many, if any other, persons mcre pres- 
ent on the occasion of the last  ale, or wl~cther any bid except 
t l ~ a t  of the plaintiff was made. 

The appellant's exceptions are now to be considered ; 
1. The  defendant, N. D. J. Clark, to whom the land is under. 

stood to belong, and who is referred to when the name is used, 
was allowed, after objection, to say that his absence on Thursday 
was in consequence of the assurance received from Black that 
the land should bring seven hundred dollars. 

W e  do not see why i t  was not coulpetent i n  him to explain 
the cause of his non-attendance and apparent il~attention to his 
own interest, when he was aware of the intended resale, if t h e  
first bid was not complied with by payment, or in what respect 
the answer could be obnoxious to just complaint. 

2. The  court refhsed to charge that there was no evidence t o  
sustain the 4th issue and i t  should be withdrawn, or the jury  
directed to return a negative answer. 

T h e  court properly declined to so charge in the face of t h e  
testimony of the circumstances under which the sale was made 
to the plaintiff. The manifest result of his management, i f  
upheld, is to put in him the title to land worth twenty times the 
sum paid, and this by practices, if the testimony be accepted, 
inconsistent with good faith and fair dealing towards the owner 
whose property has been sacrificed, and fails to meet a proper 
share of -his indebtedness. The  difficulty is not obviated by the 
proffer of the plaintiff's counsel to apply the  full anlount of the 
previous bid to the executions, that is, in effect to rnise the price 
to that sum, for the defendant's legal right is to have a fair sale, 
:~n t l  that his property shall bsing the largest sum that nny bidder 
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way be willing to give, and this sum appropriated to the dis- 
charge of his debts. Whatever means are used to obstruct this 
legal right of the debtor and secure his property to the execu- 
tion creditor for an  unreasonable price, is an abuse of legal pro- 
cess which the law will not recognize and uphold. I n  our view 
there was evidence, and its weight and sufficiency it was the 
province of the jury to determine. 

3. The  next and most serious objection to the charge is, that 
it mas not all put in writing, after a request from plaintiff's. 
counsel that it shouid, according to the directions of C'. C. P., 
$238, wllicl~ provides "That  every judge, at  the request of any 
party to an nction on trial, made at  or before the close of the 
evidence, before instructing the jury on the law, shall put his 
instr~ictions in writing, and read them to the ju ry ;  he shall then 
s i p  and file them with the clerk as n part of the record of the 
action." 

I t  is stated in the case that when a new trial was asked, after 
verdict, the plaintiff assigned as error, that, after the request for 
a written charge, the court said "anything orally to the jury." 
T h e  statute neither in purpose nor t e r m  goes to this extent, nor 
does it apply to the requirement ill the preceding section (237) ,  
that the judge "shall state in a plain and correct manner thc 
evidence given in the case," but it does not enibrace tile further 
direction that he shall "declare and explain the law arising 
thereon." The instructions to be written and read are such as 
expound the law ancl are reviewable on appeal. This is the 
plain meaning and effect of the words that the judge, "beforc 
instructing the jury on the law, shall put his imtrz~ctio?zs in writ- 
ing, that is, his instructions as to tohat the lato is arising upon 
the tli'ilerent aspects of the evidence and the admissible 11ypo- 
thetical findings of thc jury, in ortler to n revision and correc- 
tion when erroneous. 

Moreover, the statuto~.?; tnantlate positively forbids ally \,erli~tl 
explanatory comments which nluy a'ileet or modify t l ~ e  w~,ittcl~l 
language and tcnd to rnisleatl the j r~ ry  as to its 11111.l)ort l11. 



360 I N  THE SUPREME COURT. 

aim. T h c  propositions embodied ill t11c writing n ~ r ~ s t  s t a d  
itt their assurnetl form, not added to or diminisl~etf I)y any c m -  
temporary end extraneous words f:i1liog from the lips of the 
judge. The  jory must gather the meaning of the instruction 
solely f'rorn the written words in which i t  is conveyeil, as m u ~ t  
the revising court in passing upon its correctnes in law. 

Similar statutes are in force in many of the states, some of 
them more stringent in their exactions and maliiug a disregard 
of them a n  error in law, entitling the party to a new trial. 

The  nlimerous citations from the reports of other states con- 
tained in the carefnlly prepred and elaborate brief of appel- 
iant7s counsel, showing much research aud successful labor on 
l ~ i s  part, fully sustain the views we have taken of the construc- 
tion and operation of our own enactment. 

T h e  most important and pertinent cases we find on examina- 
tion are the following: Basworth v, Barker, 65 Ind., 596 ; 
Daais v. Foster, 68 Ib. ,  238; Shnfer v. Stinson, 76 16. ,  3 7 4 ;  
Buttorf v. 8heltox, 79 Ib . ,  98 ; R a y  v. Wooters, 1 9  Ill., 8 2 ;  
Pinzberthy v. Lee, 2 Wis., 261 ; Gile v. People, 1 Col., 60  ; Black 
v. State, 31 Texas, 574 ; Hardy v. Turner, 9 Ohio St., 400; 
U7ilson v. Town Gmnby, 47 Conn., 59; Pcwis v. Xtate, 2 
Iowa, 449; Diluon v. E'loridci, 13 Fla., 636 ; Payne v. Comnzon- 
wealth, 31 Grattan (Va.), 858, with many others to the $ante 
purport. 

In Ray  v. Wooters, s v p ~ a ,  decided in 1857, SKINNER, J., 
declared the requirement so imperative that  oral instructions, 
given under n statute which provides for written instructions 
in all cases, civil or criminal, before the petit jury, and prohibits 
any oral qualifications, modification or explanatiou of those com- 
~nittetl to writing, even when conceded to be immaterial, were 
fatal to the verdict and called for a new jury. 

The  substance of these a(1~jutlications conforms to the  interpre- 
tatiolt which our own enactlneut bears, in the exclnsion of ver- 
bal con~inents. 

Now, what are the fmt.; in referenco to this exception set nut 
i n  the case made up on the a p p ~ a l  Zr 
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The special instructions requested for the plaintiff, which, 
however, do not appear to have been sigued by counsel, or at  
feast such signature is not annexed, as directed by section 239, 
were read over to the jury and reasons assigned for refusing 
them, written on the margin of the paper containing the instruc- 
tions : "The court moreover did give instructions to the jury 
orally, but gave no instructions upoil IegaI questions different 
from those set out in the written cltarye." 

Tlicre is no suggestion to the contrary of this; and if therc 
were, we should be disposed to hold ttlat the verbal part should 
havc been also in writing, so 3s to enable us to see if there was 
a variance or modification which may havc misled the jury in 
considering both, and not to Ieaw this to the opinion of the 
judge. The very aim of the statute is that the jury shall hear 
o d y  what is put in writing, for the judge is directed "to  end 
them (the instructions) to the jury." 

I t  is not the policy or purpose of the statute, nor docs the 
language used bear such rigorous construction as to forbid any 
and all oral expressions from the presicliog judge. As what he 
may tell the jury in matters of law for their information aud 
guidance must be written and rend, so he is not permitted to add 
to, take from, modify or explain what he delivers as his charge, 
for this would be to change perhaps the meaning which would 
otherwise be ascribed to the writing and produce the very mis- 
chief intended to be remedied. But thc act, upon any reason- 
able interpretation of its terms, does not go further and put an 
interdict upon every oral utterance which is in precise accord 
with what is written and affects it in none of the suggested par- 
ticulars, at  the peril of a venire de novo if he does thus speak. 
This would be to subordinate snbstance to form and subserve no 
useful purpose. 

It is expressly stated in the case that nothing was said varying 
i n  any respect from the legal propositionssnbmitted in writing, nor 
does the appellant suggest the contrary. Hence, the written in- 
structions mnst be understood as correctly and f'ully en1l)odying 
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thc rules and principles of law con~rnunicated to tlie jury, and 
be regarded as a conlpliance mitli the tlen~ands of the law. Yet 
it is prudent and safe, and this cannot be too strongly impressed 
upon tlie minds of those who ad~ninister distribntivc justice at 
jury trials, when the charge is put in writing it should bc simply 
read over, without outside remark of any kind in the hearing of 
the jury, and thus controversies, such as have arisen in this case, 
be avoided. 

The charge itself, in so far as it relates to the fourth issue, and 
the evidence bearing upon it, is not obnoxious, as wc have 
already said, to just complaint. 

So nluch of it as rcfers to thc duration and force of tloclicted 
judgments has no material bearing npou the real controversy, 
ant1 the error in regard to a docketcd justice's judgment, snbject- 
ing it to a limitation shorter than that which applies to othcrs 
originally reudcretl in the superior court, does not enter into our 
consideration i n  determining the appeal. The result depends 
wholly upori the finding upon the last issue, irrespective of the 
responses to the others. 

Rut there is error in the rendition of final judgment by whiclt 
the l a d  is restored to the judgment debtor on his rctnrii of the 
price bid and interest. 

I n  Crews v. Bank, 77 7.  CY., 110, the defendant derivrvl title 
to the land under a sheriff's sale madc on Septen~bcr 6th) 1869, 
which the jury found was brought about by a fraudulent com- 
bination between the execution debtor and his creditor, the 
plaintiff purchasing in suppressing competition. Thc plaintiff 
bought at a subsequent sheriff's sale under a later docketed 
.judgment. 

Delivering thc opinion, RODMAN, J., says: " I n  nially rases 
it mould work an obvious iujnstice to declare the sale void, 
because the purcllaser had stifled competition :~nd obtained the 
property for less thau its value. What he paid has gone to the 
payment of debts of the defendant in the execution which wcre 
a lien upon the land, nncl if the sale is sct :vide at all, i t  ~ h o u l d  
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be set aside altogether, and the purchaser put in the condition i n  
which he was hefore or be subrogated to the place of the cred- 
itors pro tmito." H e  adds : 

" I f  thc  sale to him (the execution creditor and purchaser) 
was held void, he coulcl still take out execution, at least, for the 
excess of his judgment over his bid, and sell the land again 
(Ilulyburton v. Greenlee, 72 N. C., 316), and perhaps might for 
the whole original amoiiut, disregarding the supposed payment. 
I know of no authority to the contrary." 

So i n  Young v. Qroeenlee, 82  N. C., 346, where fraud and com- 
bination to stifle bidding between the debtor and purchaser were 
charged, DILLARD, J., speaking of the effect upon the title, says: 
"His  (the sheriff's) sale and deed passed the legal title to Flem- 
ming, and by his deed it was conveyed to and now resides in the 

feme defendant. Against a legal title thus cornn~unicated, a pur- 
chaser a t  a subsequent sale under a junior judgment and execu- 
tion cannot prevail in an action, basing his right of recovery on 
the legal title alone. The  remedy in such case must be by an 
action impeaching the elder title, and setting forth the special 
f x t s  calling for the exercise of the equitable powers of the court 
to put thc older title out of the way, in whole or in part." This 
ruling was affirmed on an application to rehear, 85 Pu'. C., 593. 

T h e  defence here is in effect an impeachment in equity of the 
title acquired by the plaintiff, and the relief cannot go beyond 
the setting aside the sale and restoring the parties to the etntus 
they occupicd previous thercto, aud without prejudice to the 
plaintiff's remedies, from sthe lapse of time since. This is the 
full measure of the defendant's equity, and it affects the plain- 
tiff only by depriving him of an estate which he  acquired by 
unlawful means and under the form of legal process. The sale 
must therefore be set aside and the land again exposed to sale, 
the proceeds arising from which will be paid ovcr according to 
the priorities of the several csecntions as they existed on the 
(lay of the sheriff's sale, which is thus put out of the w i v .  

I t  runst he declared that tile judgnlel~t I)elow is erroneous, and 
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+J. G. WILLIhbIS, Trnstee, v. J. 1%. BATCHELOR, Adniinistrator. 

Account-RPference trncl Kpfer~e-Juc!r /~~re l~t -AI~owa~~c~ 10 
Attorney. 

1.  A judgment entered upon confirming a report of a referee settles all ~ m t -  
ters taken into the account, and is a bar to any clni~n which o ~ g h t  to  

have been set up in that  reference. 

2. But where subsequent collections are made out of a fund remaining in the 
hands of the party liable to :iccount, and not adjudicated in the jndg- 
ment, n claim for compensation for his services is a proper one, to be 
allowed upon evidence and enyniry before a referee. 

MOTION in the cause heard at January Term, 188.3, of WAKE 
Superior Court, before NcKoy, J. 

This motion is made in an action tried at  Call term, 1875, of 
Wake superior court, and upon the overwling of exceptions to 
the commissioner's report the defendant appealccl to this conrt, 
which affirmed the ruling of the court below. See 74 IS. C., 
557. 

His  Honor refused the motion, and the defendant appealed. 

Mmsrs. Reade, Busbee & Busbee, for plaintiff. 
M@s=rs. D. G. Fowle and 3. CT. Haywood, for defendant. 

SMITH, C.  J. A t  January term, 1876, of this court, final 
judgment was entered affirming that entered in the superior 

*Mr. Justice MERRIMOB having been o f  co~~urel ,cl id not sit on tlie hearing 
of this rase. 
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court and by appeal brought up for review, among the 1)rovisions 
in which is the following: 

I t  is filrther ordered, ncljutlged and decreed, the snicl Joseph 
I3. Batchelor, as commissioner as aforesaid (for the sale of the 
lancls), after retaining out of said purchase money five per cent. 
thereof, which is hereby allowed him for his services in making 
sale and collecting and disbursing the proceeds thereof, and exe- 
cuting title to the purchaser, apply the res id~~e  to the satisfaction 
of the sum of $5,013.16, with the interest on $5,000 thereof 
from the 4th day of October, 1875, until paid, owing to the 
plaintiff as trustee of Douglass Bell, the younger; but if the 
defendant William S. Mason shall hereafter make further collec- 
tions on account of the notes specified in the plezdings, the 
aniount which the said Mason shall so collect is to be first 
applied to the satisfaction of said debt clue said tyustee TVilliams, 
and the said Batchelor is to satisfy the residue thereof after the 
application of the payment made by said Mason; and if said 
Batchelor shall havc paid thc whole of said debt before said 
JIason shall have niade any further collections nnd payment as 
nforcsaicl, then the said 14ason is to a jply  s~lch collection to 
replace pro tanto  the ctn~ount so paid by said Batchelor, nncl 
sl~cdl p a y  the nnzottnt so collected to said Bctfclzeloi., crs ndnzinistm- 
fo,. tle bonis n o n  cum testamento nnnezo ef Lou i s  D. Henry, 
deceased. And any residue of said proceeds of sale which may 
remain in the hands of said Batchelor, he is to retain as admin- 
istrator cle bonk n o n  C Z C ~  testcmento C I I ~ T Z ~ Z O  of Louis D. Henry, 
deceased. 

There had been before, on a reference in an action between 
the $aid Batchelor, as acltninistrator as afofesaid, and the said 
Xafou, an account stated and reported to the superior court of 
Wake county at Jnne term, 1875, wherein it was ascertained 
that the latter had i n  his hands, for which he w ~ s  accountable 
as colIecting agent and attorney, on dpr i l  15, 1876, a balance of 
$695.23, and therc being no exception thereto thc w n c  wah 
confi~wed. I n  thc account the said Mason is charge11 with 
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moneys collected by an attorney employed by him at Tl'ilming- 
ton, under a creditor's suit against the estate of a debtor, and is 
allowed a credit of tea per cent. thereof retained by that attor- 
ney for his services, and no further charge by said Mason, i n  
respect to that fund, is made or passed on. 

Late in the year 1882, as we infer in the absence of ally date, 
the said Joseph B. Batchelor, as administrator d e  bonis n o n  of 
the testator Louis D. Henry, caused a notice to be given to said 
TTilliain S. Mason, of d ~ i c h  he acknowledges service, to appear 
at  the January term, 1883, of the superior court, and s h o ~  ~113' 
the decree aforesaid (which on appeal had been sustained a i d  
again affirmed at January term, 1876) should not be enforced, 
ant1 the said Xason be compelled to pay over to hiin, as siicll 
adininistrator, whatever further collections had been made on 
two certain specified debts "since, and over and ab6ve the 
amounts collected" a i d  charged in that decree. 

To  this notice an aaswer is returned wherein said Mason 
admits his having received since the decree a i d  outside of what 
is therein accounted for, in different sums at various times, 
$924.86, whereof he had paid out $581.30 and there was 
remaining in his hands the residue, $345.50. H e  demands to 
be paid oat of this sum a reasonable fee for the nloneys collected 
at TT-ilmington, for ~ h i c h  110 allomai~ce was i11ade in the ref- 
eree's report, a i d  also asserts a claim for services in making thv 
additional and subsequent collections. 

Cpon the hearing the said Batchelor moved the court: 
1. F o r  a peremptory order for the payment over to him of' 

the inoneys conceded to be in the hands of Mason; and, this 
being refused, 

2. That the court, npon the statement before it, and without 
further evidence, determine what, if any, suin should be retained 
for the agent's further compensation in these last colIections, and 
direct the balarlce to be paid over. 

This was also refused, and the said Batchelor appeals. 
The parties to this appeal are defendants in the original action, 
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but, upon the subject matter of controversy now before m,  
assume and occupy adversary relations to each other. 

I n  our construction of the decree, it settles all nlatters taken 
into the acconnt previous to its rendition, and is a bar to any 
claiinfor services in abatement of the amount declared to be 
due, which could haye been and ought to have been claimed in 
that reference. It nndertakes to adjust and does conclude al l  
deinands which could have been then made, and mere not made, 
in rednctiou of that balance. I t  puts an end to controversy iu 
this regard. 

2. The claim for compensation, in n~aking the subsequent 
collections out of furids which were allowed to in his 
hands after the order for their transfer, is a proper one, and is 
not adjudicated in the judgment. The net result of the collec- 
tions, ascertained by deducting all legitinlate expenscs incurred 
and a fair compensation to the agent, is the amount to which the 
administrator is entitled. The court properly refused the first 
motion, aud properly declined to pass upon the con~pensation to 
be retained by the agent, without evidence. A proper course 
mould be to refer the enquiry as to the allowance which should 
be made to the defendant Mason, to the clerk or some other coin- 
petent person, to be made upon such evidence as might be 
adduced before him, and with directions to him to make report. 
W e  do not mean to say that this is the only course to be pur- 
sued, but that i t  is a convenient and usual way of bringing the 
question before the court for its final determination. There is 
no error. Let this be certified. 

K O  error. Affirmed. 
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*\V. G. E. GARRETT v. W. L. LOVE. 

,Jurlpent u p o ? ~  con$rmc~tion of report, motion to correct. 

A report of a referee made to this court and confirmed, and final judgment 
entered thereon, is not open to a motion, a t  a subsequent term, to cor- 
rect an alleged error in the method of computing interest adopted by the 
referee. The court held, however, that the result arrived at by the referee 
in pursnance of the decision rendered in this cnse (89 X. C., 20; is correct). 

MOTIOS by defendant to correct a judgment heard at Febrn- 
:try Term, 1851, of THE SUPREME COCRT. 

So counsel for plaintiff. 
XPSS~S .  Battle R. Modecni, for defendant. 

SNITII, C. J. At  the last term, the clerk to whom a reference 
had heen ordered to computc and ascertain the ~ s u l t  of the 
opposing claims of the parties (89 N. C., 205) made his report, 
and there being 110 exceptioas thereto, it mas confirmed and final 
jutlgnlent rendered in favor of the defendant for the exceks of 
his counter-claim, His co~znsel now ask us to have revi5ed a i d  
correctec1,the method of computation adoptecl by the refcree in 
the adjustment, a d  to direct a calcuIatioll that shall at once 
reduce the note given the plaintiff by applying the amount clue on 
the Parker debt according to its face, but which had at  the time 
bee11 in part discharged by him. The proper time for making 
the application was upon the coining in of the report and before 
its confir~z~ation, since we can only rehear, with a view to correct 
an erroneous jrrdgulent, by petition filed in accorclance with the 
rule. 

But if it were still open to correction, is the mode of conlpn- 
tation itself incorrect? 

Mr. Justice JIERRIXOX having been of counsel, did not i i t  on the hearing 
of this cnse. 
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Let us assunle that the I'arlier debt is valid, and all is duc 
which on its face is called for; or let us substitute a note in the 
like sum given by the plaintiff to the defendant, as this will 
place the defendant in as favorable a position as he can claim to 
occupy; the value of his counter-claim woulcl be the principal 
money with interest added to the time when the adjustment is to 
be made, and precisely the amount thus ascertained is the sum 
allowed hy the clerk. On the other hand, the plaintiff's demand 
is estiniated by a computation that applies succcessive payments, 
each exceeding interest then due, to a reduction of so much of 
the principal as the sunl paid exceeds the interest; and so as to 
other payments until the residue is ascertained to the satne date 
as the counter-claim, and the difference between them is the sum 
for which the defendant recovers jilclgment. 

The several part payments by defendant on his debt must go 
as redacing credits, for such is the understanding and intent of 
both. I f  the counter demand is made to reduce the defendant's 
note, at once, to the difference between them, it is variant from 
that understanding; and ecjnally 50 is the early extinction of thc 
plaintiff's debt, so that what are credited paynients become, what 
neither intended, independent loans and advances. The defend- 
ant accepted the Parker note as a valid subsisting and separate 
security; and that the plaintiff shoulcl make it good is the full 
measure of his demand, and he can claim no more. This he has, 
and with this he should be content. But vie think a correction, 
if proper in itself, cannot be made of the j~lclgment of the court. 

Motio~i denied. 

WILLIAM PICKENS r. JAhIES FOX and a n o t l ~ c ~  

The court made all order that no  civil business wonlcl be transncted in conse- 
quence of the  ncc~~mr~la t ion  of  criminal c n e s  w l ~ i c l ~  wo~lid occ~11)y the  

24 
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term. The defendants' counsel war called home by illness in his family, 
but before leaving the  court he enquired about the  civil canses, and was 
informed by the judge that i t  was not probable that anything would be done 
on the civil docket, and accordingly so advised his client, who also went 
home. Upon calling over the civil docket on the last day of the term, 
judgment by default was entered against the defendant, on motion of plain- 
t i f f " ~  counsel who, upon exarnination of the  papers, did not find among 
them the defendants' demurrer which had been previously filed; Held, 
that the court properly set aside the judgment upon the ground of excusa- 
ble negligence under THE CODE, $274. 

(Deal v. Palmel., 68 5. C., 215; Fruncks v. Sutton, 86 I\'. C., 78;  Ellingion Y. 
Wickel., 87 3. C., 1 4 ;  English v. English, Ib . ,  497; G e a ~  v. Reams, 88 N. 
C., 197, cited and approved). 

MOTIOX to set aside a judgment in BCTXCOXBE Superior Court, 
heard at  Chambers on January 30t11, 1884, before Guclyer, J. 

The defendants were served with a summons requiring them 
to appear at  the clerk's office within ten days thereafter, and 
answer a complaint which would be filed therein, or application 
for the relief demanded in the complaint wonld be made. The 
defendants employed counsel to defend the action and he 
appeared before the clerk and moved to dismiss the pro- 
ceedings for want of jurisdiction in him over the subject 
matter of the action. The clerk refused to act in the premises, 
for the reason that no case x-as properly before him of ~i-hich he 
could take cognizance. 

A t  the ensuing spring term, 1883, the cause was docketed 
and a similar motion made before the presiding jtldge, which 
was not then entertained in consequence of the absence of the 
plaintiff's counsel, and the  notion was not again renewed. 
During the term, however, the complaint was filed, the action 
being to recover land in defendant's -possessibn claimed by the 
plaintiff, and under an agreement of counsel entered of record 
in the cause, the pleadings were to be filed during the next fall 
term, 1883. 

A t  this term, which is held for four weelis, the time and 
attention of the court were occupied in the trial of criminal 
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cases, which were protracted until a late hour of Saturday in the 
last week. 

Anticipating that no opportunity would be afforded for the 
transaction of business on the civil docket, an order was adopted 
at the instance of a member of the bar in attendance, whereby 
in substance that was postponed, in the same plight, and with- 
out prejudice, to spring term, 1884. This order iu full is set 
ont in the transcript, and it is not necessary to specify in detail 
its provisions. 

The demurrer in form, but in effect a written nlotion to dis- 
miss for want of jurisdiction, was filed on Thursday of the last 
week, and before leaving the court, called away by illness in his 
family, the defendants' counsel euquired of the judge in refer- 
ence to civil causes, and was answered by him that it was not 
probable that anything whatever awould be done on the civil 
docket, and the attorney accordingly so advised the defendants 
and that their presence mas no longer required, and they could 
return home, and with this assurance they left. 

Lzte on Saturday afternoon, in calling over cases from the 
civil docket, when this was reached the plaintiff's attorney 
triovecl for judgment, stating that no answer had been filed or 
other defence put in, an error into which he had fallen by reason 
of the absence from the papers of that which had been filed, in 
his examination of them, while the name of the defeudants' 
counsel had been marlied as appearing for them, and thereupon 
judgment final was rendered for the plaintif, 

The present application is to set aside the judgment and recall 
the writ of possession that had been issued to enforce it, and was 
heard by the same judge, who presided at  the term when most 
of the facts transpired upon which the motion is based, and 
from his order relieving the defendants from the judgment under 
C. C. P., $133, the plaintiff appeals. 

Mr. Jrirnes II. Merrimon, for plaintiff. 
Messrs. M E. Carter and Johnston &. Xhujord, fur defendaats. 
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SMITH, C. J., after stating the above. It would be difficult 
to find a case, the facts in which foul~d by the judge himself 
personally cognizant of many of' them, which more clearly come 
with the provisions of the statute and warrant the exercise of 
the power it confers. I f  there be blame attributable to any, 
and we do not see that any has been incurred, it falls upon coun- 
sel and not upon client, and the jildgment is nlost clearly the 
result of an inadvertent and erroneous statement, though be- 
lieved to be true when made, from the counsel of the plaintiff. 

The subject has been so often and so fully discussed, and the 
force and meaning of the statute with its limitations pointed out 
in cases heretofore before the court, that we are content to say 
that the ruling of His  Honor is fully sustained by the cases of 
Deal v. Pahner, 68 N. C., 215; Fmncks v. Sutton, 86 PIT. C., 
78 ; Ellington v. Wiclcer., 87 N. C., 14; Geer v. Ream, 88 K. 
C., 197; Rnglish v. English, 87 N. C., 497. 

There iS no error, and this will be certified to the court below. 
No error. Affirmed. 

The sickness of an attorney is a sufficient excuse for want of diligence in per- 
fecting an appeal. 

ASHE, J. Since the opinion was filed in this case, dismissing 
the appeal [reported ante, 291, the defendant has filed affidavits 
satisfactorily showing that so fiat- from having been guilty of 
laches in perfecting his appeal, he used all possible diligence in 
his endeavors to have it perfected, but fiailed to do so in  conse- 
quence of the illness of his attorney. 

Being of the opinion that his neglect was entirely excusable, 



the judgment rendered in the case at this term is set aside, aud 
the case will stand upon the (locket as if no judgment had heen 
rendered. 

Juclgn~ent accordingly. 

*L41AASSOS CAPEI-TART r. KADER EIGGS & CO. 

Appeul, ?lotice of, 

An appeal w i l l  not be dismissed upon the ground that no notice of appeal was 
giveu, wilere the record sl~oms t h a t  an appeal bond was filed and approved 
by the court. T h e  filing t l ~ c  bond nnd its approval in open court is notice 
to the appellee. 

C r v x  ACTIOS tried : ~ t  Fall Term, 1853, of KORTHARIPTON 
Superior Court, before ,WC~OZJ, J. 

-4 motion to dismiss the defendants' appeal mas matle i n  this 
court. 

Jfessrs. R. 13. Peebles and Hiosdale & Decereur, for plaintiff. 
~Vessrs. W. Bagley, Il/lulle?l: & Noom, Fuller &: Snow, and E. 

€. Xnzith, for defendants. 

ASHE, J. I n  this court n diminution of the record was sug- 
gcsted, and on motion of the plaintiff's counsel, a writ of certio- 
ra r i  was issued to the clerk of the superior court of Northamp- 
ton county, directing him to make out and transmit to this court 
a correct transcript of the record in this case. 

I n  return to the certiorari, the clerk sends up another tran- 
script, accompanied with his certificate, that the record heretofore 
sent to this court was, in all respects, correct, except as to the 

*Mr. Justice ~ ~ E R R I M O S  Iiaving been of counsel, did not sit on the hearing 
sf this case. 
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expression, "notice of appeal waived"; said expression was inad- 
vertently pct by him in the case. H e  says i t  nowhere appears 
in the case, except in the statement of the case on appeal filed 
by L. F. Dettrick (one of the defendants), and supposing i t  was 
true in fact, he put it in the record sent to the supreme court. 
H e  says, "the error occurred in this way: The appellant filed 
his statenlent of case, and the appellee filed his exceptions thereto. 
and the appellant did not rtsk the court to settle the case, and in 
sending up the record, I endeavored to consolidate the two." 

Upon the return of the writ of certiorari, the plaintiff's coun- 
sel nioved to dismiss the appeal, upon the ground the defendant 
had given the plaintiff no notice of appeal. 

Taking it to be true, as certified by the clerk, that there was 
no waiver of appeal properly upon the record, yet we do find in 
the record the entry, "Bond in the sum of $250, filed and 
approved by the court." 

The plaintiff's counsel is supposed to have notice of what is- 
done in open court, especially in a case where he appears as. 
counsel for one of the parties, and the taking the appeal bond 
i11 court, and its approval by the judge in open court, was actual 
notice of the appeal, as effectively so as if the notice had been 
given in the manner prescribed by law. Although the plaintiff's 
counsel did not waive the notice, he had notice, and there is no  
ground upon which to sustain his motion. 

The motion to dismiss the appeal is therefore disallowed. 
Motion denied. 

FLORENCE V. LBIVTON and others r. NORWOOD GILES and others. 

Judge's Charge, ezception deemed to be taken-Negligence-In- 
jury to property from jre .  

I. If  there be error in the cl~arge of the judge, it is deemed excepted to with- 
ou t  filing any formal objection b ~ r  the party complaining (THE CODE,, 
$412), and may be taken atlvant:~pe offor the first time in this court. 
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2. The  plaintiffs' Iioose was destroyed by fire, comrnunicated by sparks emit- 
ted from the smoke-stack of the defendants' mill (located i n  the city of 
Wilmington), and in an action for damases for the injury resulting from 
the alleged negligence of the defendant; H e l l :  
(1). The  burden of showing care anddiligence, and the use of improved 
appliances to avoid accident, rests upon the defendant. 
(2). Where, upon the evidence in such case, the judge charged the jury 
that if sparks were emitted in operating defendants' mill and fell on 
neighboring I~ouses which could be thereby readily set on fire, it  was 
negligence to run the mill without cnring the defect in  the appliances; 
and if the defect conld not be remedied and the sparks must necessarily 
pass out and fidl on buildings likely to be thusset on fire, then the defend- 
ant had no r ight  to operate the mill at a l l ;  it was held, that while the lat- 
t e rpar t  of the charge as a separate proposition is error, get when taken 
in connection w t l i  the whole charge as set out in the case, i t  is qualified 
by the direction that the same cannot be operated without the owner's 
being liable for damages to others from fire thus communicated. 

(State v. Dunlop, 63 N. C., 288 ; Slate v. Jones, 87 N.  C., 547; E[l& v. Raihoucl, 
2 Ired., 138; Aycock v. Raihoad,  89 K. C., 321 ; Anderson v. Steccmboctt Co., 
64 5 .  C., 399, cited and approved). 

CIVIL ACTIOS tried a t  January Special Term, 188.1, of XEW 
HANOVER Superior Court, before Gilmer, J. 

The action is for damages resulting from the alleged negli- 
gence of defendants in causing the burning of plaintiffs' house. 
The case is stated in the opinion of this court. Verdict and 
juclgmen t for plaintiffs ; appeal by defendants. 

J[essrs. Russell  dl. Ricnud, for plaintiff's. 
,Vr. George Davis, for defendants. 

SMITH, c. J. Late in the afternoon on Marc11 13th, 1881, 
the plaintiffs' house, constructed of wood and with shingle roof, 
some hundred yards distant from the rice n d l  of the defendants, 
operated by steam power in the city of Wilmington, was set on 
fire and badly burned, 4s alleged, from sparks issuing out of tllc 
smoke-stack of the mill, attributable to the negligent managc- 
nient of them a d  their. hervants, a n d  the want of due precs:t- 
tion in providing i ~ p i ~ i - t  t l~cir eicapcl. On the (lily of thc 



occurrence thc \\ir!d u:ii I)lo\\ i i ~ g  nil11 :I \ (loc.ity of from four- 
trer~ t o  4steen nlilcs an 11011s i l l  1110 ( l i r ~ d i o n  of tile plaintiff;' 
11o~ize. 

There was much testimoily offered in reference to the emisiion 
of' spwlis of considerable size from tho pipe at  different tirnes 
beforc the fire, of the excellent construction of the furnace and 
m m g e m c u t  : i ~ d  ~ v o r l t i n ~  of tho eilgine, to guard against injury 
to the property of' others, and to secure safety to the ow11ers. 
There had been upon the top of the pipe a spark-arrester, or 
cvrering cap ith wirc gauze or net-work to prevent the pas ing  
of large 1)urning ciudeis, bnt thii, not being deemed necessary 
and greatly ol)~tracting the draught and the efficient worlting of 
thc nlachinery, had been remorcd and \ \as not in use. 

Experts \I ho hot1 exan~incd thc mill testified to its being sup- 
plied with nlodern improvements ant1 appliances that greatly 
c~o~ltributecl to it, hafety, and that the escaping smoke, when it 
left thc furnace, passed through a flue of twenty-six feet, and 
then up  the smoke-stack some sixty-seven feet more, before being 
poured out into the open air, ant1 that this arrangenient afforded 
protection against the communication of fire, greater than that 
derived from spark-arrester5 placcd on short pipes, such as were 
in use on steamboats and locomotives, and rendered the111 unnec- 
c w r y .  

The  testin~ony is given i n  detail, but so far as i t  relates to the 
defence, the above gentral statelllent mill suffice to render intel- 
ligible the objections here mrde  to the charge, for no exceptions 
appear in the record to llave been taken to any part of it. 

The  issues submitted to the jury, and the responses to each, 
were : 

1. Was the plaintiff's liouqe lournetl by the emission of sparks 
or othcr inflanmable matter from defendants' mill? Yes. 

2 .  Was the injury to the plaintiff's I~oase caused by the neg- 
ligence of tile defendants? Yes. 

3 What  dnn~agcq if any, did the plaintiff' sustain? Fivc 
l~unctred dollars. 



The  testimony \\as maialy directed to t l ~ c  second issue involr- 
ing the qnestion of' ~ ~ e g l i g e ~ ~ c e  on thc part of' the defendant.. 

The entire charge of the cottrt is set ou t  in the case, as well 
a s  in the special instr~ctions give11 :it tlic instance of the plain- 
ti&, which, under a recent change in the law, are '(deemecl to 
be excepted to without any formal objections," ancl consequently 
a r c  brought u p  for consideratiot~ by an appeal. THE CODE, 
$412, par. 3. 

T h e  charge, the correctness of' several 1)ortions of which is 
denied in the argument for the :ippellnnt in this court, is as 
folllo.\vs : 

"-4s a general principle, t l ~ e  plai~~tiffs, owning a house in the 
city of Wilmington, were entitled to ensjoy it freed from injury 
caused through another's negligence, and the defendants, owning 
and  operating a rice mill in the same caity, liatl the right to do so, 
i f  they so conducted and rnanaged their mill and machinery as 
not to iqjnre others. The defendants having chosen steani to 
operate their mill, this being recognizerl as a dangerous element 
in itself, are held by the law to a very high degree of care and 
skill,  as railroad and stemiboat companies, kc., and if in such 
business as they were engaged in, there was known aud in use 
any  apparatus vhich, applied to their engine, would enable i t  to 
consume its own sparks, and thus prevent their emission to the 
consequent ignition of con~bustible matter of others, i t  was neg- 
ligence in them if they did not avail then~selves of such apparatus." 

" B n t  they were not bound to use every possible precaution 
which the highest scientific skill might have suggested, nor to 
adopt an untried machine or 11iode of construction. While the 
law does not require absolute scientific perfection in the construc- 
tion of such :vorlts as the defendants used, i t  does require thc 
exercise of a high degree of care and skill to ascertain, as near 
a s  may be, the best plan for their structure." 

I f  the defendants, at  the time of the fire, had availed them- 
selves of all the discoveries which science and experience had 
put in their reach, and had constructed their machinery so per- 
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fect as to prevent the emission of sparks or other inflaniniable 
material calculated to ignite adjoining property, then they have 
done all the law requires, and would not be guilty of negligence. 
But if you find the machinery of the defendants wed on the 
day of the fire not so perfect as to prevent the emission of sparks 
or other inflammable matter calculated to ignite adjoining or 
neighboring property, they woulcl be guilty of negligence; aud 
the fact that they had in use such machinery, &c., as was in 
common aud general use and had keen approved by experience, 
would not relieve them." 

I n  response to the request of the plaintiff;' counsel, the jury 
were further directed : 

1. " I f  the defendants' mill, situated in the heart of the city, 
frequently emitted live sparks, which, blown by the wind, fell on 
neighboring property in a condition likely to ignite, it was neg- 
ligence in them to operate the mill without curing the defect, 
and if the mill co~lld not be operated without the emission of 
sparks likely to ignite, they had no right to operate it at all." 

2. " I t  was their duty to use sufficient appliances, such as 
spark-arresters, to prevent the emission of sparks, and if, pre- 
vious to the fire, they had used such precautions and thereby 
secured safety to adjacent property, and they afterwards removed 
them, and the fire would not have occnrred, but for the renloval, 
this was negligence." 

3. "If the plaintiffs' house was covered wi th  old ihingles 
when defendants erected their mill, and the house was endan- 
gered thereby, the l a ~ 7  did not require the plaintiffs to remove 
the shingles, and in not removing them they were not chargeable 
with contributing negligence." 

-2. "If the plaintiffs' house was burned by the defendants, the 
burden is on them to exonerate themselves by showing that they 
exercised diligence to prevent mischief." 

5. (' I f  the running of the mill on this occasion was not such 
as to endanger ad+jacent property 11adcr ordinary circun~stances, 
yet if at the time a gale tit the s1)eetl of fif'tee~~ 111iles nn hour was 
hlowing and hacl bzcii s? blowing dui'ing the c h v ,  and thus such 
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property was exposed to greater peril from sparks or other 
inflammable matter, it was the defendants' duty to use additional, 
and, as compared with other times, extraordinary precantions, to 
the extent of stopping thcir mill for the day, or until the gale 
was over." 

6. " I f  sparks came from the mill, as insisted by the plaintiffs, 
before the fire, it was the defendants' duty to know the fact and 
to use some efficient means to prevent their escape." 

The exceptio!~~ to the charge, relied on here in argument, and 
nowhere specified in the record as necessary under the former 
practice: are to be examined and passcd on, and these we now 
proceed to consider: 

1. The first objection is to the general terms in which the prin- 
ciples of law are conveyed in the instructions, instead of declaring 
and applying the law to the facts in the different aspects in 
which they are presented in the testimony. 

I t  is theduty of the judge to explain and adapt the law to 
any authorized findings which the jury may make upon the evi- 
dence, and this is the requirement of the statute (THE CODE, 
§413), which directed him, after stating the evidence, to " declare 
and explain the law arising thereon,"as construed in Stute v. Dun- 
lop, 65 N. C., 288, and State r. Jones, 87 K. C., 647. 

But we do not think the charge obnoxious to the objection. 
The general rules laid clown to gl ide  the jury are appropriate to 
the testimony given in and both the testimony for the defence, 
consisting largely of the opinions of experts, being of necessity 
very general. The directions, if a correct exposition of the law 
upon an assunled state of facts, were such as would .enable the 
jury to understand and apply it i n  arriving at  a proper response 
to the issue of negligence. 

2. Exception is taken to the instraction, number 4, that if the 
plaintiffs' ho~lse was set on fire from co~ubustible material com- 
ing from the smoke-pipe of the mill, the hurden of proving the 
use of proper care : ~ n d  diligence in exoneration devolvetl ullon 
the clefendants. 

This instructio~l conforms to  thc rule 1 ~ i d  dovrw in ENis v. 



K(tiivo/irl, 2 Ire('.,  138, and approved in Aycoc.6 \ . I:trii~.orirl, 89 
N. C., 221, in thesc words : " \Tihere thc plaiutiff shows damage 
resultil~g fi-om tllc defendar~t', act (fire conimunicnted from a 
pasqing tr;jin to property near the track), which act, wit11 the 
exertion of proper care, does not ordinarily produce danqgc, lie 
makes out a prirnn facie case of negligence, which cannot be re- 
pelled bnt hy proof of care or some cxtraordinary accident 
which renders care llseles~." 

TIie reason for the exception to the ge~~cra l  rule that one 
required to allege must prove negligence, ill the case of fire 
caused by steam engines, is thns stated in a 1:ite and valuable 
treatise : "All information aa to the construction and working 
of its engines is in the pos~ession of the company, as are also 
the nlenns of rebutting the charge of negligence entirely in its 
power. An outsider can hardly be expected to prove that in the 
construction of the engine, or in the use of it: at the timc the 
injury occurred, the company was guilty of negligence. H e  
can only prove that his property was destroycd by one of the 
company's locomotives; and having done this, it is but proper 
to call on the defendant to show that he was not negligent, that 
he employed c a r e f ~ ~ l  and competent servants, and that he had 
used the most improved appliances to prevent the esctlpe of $re 

from Iiis engines." 1 Tllomp. Neg., 153, par. 3. 
This, says the author, is the ruling of the courts of England, 

of Missouri, Illinois, Tennessee, Wisconsin, Pu'ebraska, Nevada, 
and perhaps Minnesota, while in numerous other states (in which 
this state is erroneously included), some further procof is required 
of the plaintiff. 

3. A third and more serious complaint is made of the terms 
of the first instruction asked and given, in that, the jury were 
told that "if the mill could not be operntetl without this emis- 
sion of sparks likely to ignite, they (the defendants) had no 
right to operate it all." 

Considered by itself and as a separate proposition, the lan- 
guage would convey n meaning to which u e  are not ready to 
assent, that is, as a denial of the right to p u t  up and run a mill 
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driven by steam, unless absolute safety against fire could be 
secured. But this is the concluding part of a biagle instraction, 
and niust be interpreted i n  connection with what precedes and 
qualifies its import. 

The charge iu substance is, that if the ni l1  in the midst of a 
city frequently sent out sparks which, carried by the wind, fell 
on neighboring property in condition to be readily set on fire, it 
was negligent to run the mill without curing the defect which 
allowed them to escape, and if the defect was irremediable and 
the comhstible material must necessarily pass out and fall on 
buildings likely to be thus ignited, then the mill should not be 
run at all, that is, not run without the owners incurring the 
responsibility for consequences when a fire did occur. Thus 
understood, the direction is not erroneous, and is the direct result 
of the principle imparted in the maxim "sic utel-e tuo ut nlienun~ 
12012 Imdns." 

The jury had been before reminded of the absence of a spark- 
arrester, as a precautionary measure against accidental fires, in 
preventing the escape of large and flaming cinders, from which 
the principal peril comes, and which in the opinion of the 
experts was needless, while it interfered seriously with the draft 
required by the furnace; and the jury were told in s~tbstance 
that if  the escape of flaming sparks, so imperiling the property 
of acl.joining proprietors, could not he restrained, as seems to 
have been contended in exoneration of the defendants, they had 
no right to operate the mill; that is, not to operate it without 
being liable for the damages to others resulting from the fire 
thus communicated. 

Taking the entire charge into consi@eration, with the parts to 
which objections are specially pointed, me think the law was fairly 
arid fnlly explained, and the legal relations existing between those 
who may use steam as a motive force in a crowded city and 
thoce whose property may be exposed thereby to unusual perils, 
correctly stated, securing to the former all their jujt  rights, and 
:t reasonahlc immnnity 3nd i:lfc.guwd to the property of the 
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latter near by. The rule of responsibility may be stringent, 
but protection should be afforded against unusual dangers, by 
requiring the adoption of all reasonable means to prevent an 
injury. 

W e  have not wandered over the inany and conflicting rulings 
to be found in the reports of the different states, nor made a 
vaiu attempt of reconciling them upon a colnnion basis, but we 
have preferred to pursue the line of decisions marked out in our 
own. There may be less use for a spark-arrester where coal is 
employed as a fuel, as we suppose it is used mostly in the states 
of the north and west, than in our own, where wood is enlployed 
from which larger ignited flakes of unconsumecl material are 
poured out of the mouth of the pipe, but it would seem to be a 
reasonable requirenient here, and so it mas held in Andevson r. 
Steumborct Co., 64 N. C., 399. 

There is no error, a d  judgment must be entered for the 
plaintif&, with costs. 

Ko error. Affirmed. 

JOSEPII ,I. NORRIS and others v. GAUNDERS EDWARDS. 

Euirict~cc-I-'~~~s~~n2ption of dectth f ~ w n  continued absence, may be 
i d m t t e d  b!y ddrclnrations of tiecensecl members of family. 

\Vllerc evi~lrnc.e was received of the prevailing belief in one's family and of 
t h e  p , l e r . ~ l  repntation in the neighborhood, from his protracted and con- 
tincled ;tl)sence, that Ire was dead, it  was held that the declarations of his 
deceased wife, as to the fact of her receiving a letter from him since Ile 
Irf't, are ndniissible to negative the force of the reputation of the death. 

(Clements v. Hunt, 1 Jones, 400, cited and approved). 

EJECTMENT tried at  Spring Tern], 1883, of WAKE Supqrior 
Court, before Philips, J. 

Verdict and judgment for plaintiffs ; appeal by defendant. 
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,I4ess~a. Strong &. Smcdes and A. ?I. Lewis &. Son ,  for plain- 
kiffs. 

Messrs. d r g o  iY: Wilier., for defendant. 

SMITH, C. J. The plaintiffs derive title to the land mentioned 
in their complaint by descent from their father, Joseph Korris, 
and the latter under a deed froni Etheldred Jones, a former 
admitted owner, froni whom the defendant also clain~s. 

Joseph Norris, the ancestor, removed from the county of 
Wake, in which he was residing, in February, 1870, learing his 
wife and the plaintiffs, then very young, the offspring of a pre- 
vious marriage, who constituted his family, and has never 
returned. 

T o  show hisdeath, and that it occurred long antel?ior to the 
bringing the suit, besides relying on the presumption furnished 
by his protracted and continuous absence,,the plaintiff Joseph 
was exanlined on his own behalf, and testified to the death of his 
st&-mother in the year 1876 or 1876, and to the general belief 
prevailing in the family that the absent husband and father had 
died. This evidence, though objected to by defendant, was 
:~dmitted. 

A series of questions was then propounded by the defendant 
as  to the wife's receiving in 1873 or 1874, a letter purporting to 
come, or which she said came, from her absent husbancl, and as 
to its contents, none of which designated the letter as genuine or 
in his handwriting, and they were disallowed. 

The plaintiffs having examined another witness and shown a 
reputation in the neighborhood to the same effect, the defendant 
addressed to the witness the following interrogatory : 

Have you ever heard the step-mother of the plaintiffq, the 
wife of their father, in her life-time say that she had received a 
letter from him since he left ? 

The question on plaintiffs' olojection was excluded, and to this 
ruling the defendant's eighth exception, which we propose to 
examine, is taken. 
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Testimony ]lad been received of the prevailing belief, in the 
family arid from tlie last witness, of a general reputation in the 
neighborhood to the same effect, and assun~ing belig, if not syn- 
onymous with reputation, to be its necessary incident, the evi- 
dence rejected is nlanifestly of the same kind arid rests npon the 
same principle as the evidence received. The declaration offered 
to be shown proceeds from the lips of the deceased wife, spoken 
during her life-time, and directly tends to negative or weaken 
the force of the reputation of the death, since he must have 
been living at the time when the letter was written; ancl her 
declaration, aside from what i t  containecl, was ad~uissible under 
the rule applicable to this kind of evidence. 

The casc does not disclose the grounds on which the evidence 
was refused, and it may have been upon the supposition that 
general reputation alone was competent, and not  any ~pecial 
declaration made eyen by a deceased inember of the fanlily. 
But such i i  not the rule. Reputation, at  least in matters rela- 
ting to pedigree, is made and results from repeated personal 
ntterances, and death may be proved by individual declarations 
of the fact vhen  they come from any of tlie fanlily who have 
then~selves since died ; and this when the relationship is by blood 
or marriage. The authorities to this effect arc uniform. 1 Green. 
Evi., 5103; 1 Tay. Evi., $582; 2 Phil. Evi., 188; Abb. Tr.  
Evi., 91; 1 Stark. Ev.., 601. 

In Reed v. ATorman, 8 C. & P., 65, it was proposed to put in 
evidence a letter, bearing the same date with the postmark, in 
the handwriting of the person whose death was in controversy, 
the daughter testifying that it mas in answer to one from her- 
self to hcr father, written about two nlonths previous to its 
receipt. I t  was admitted ; Lorcl DESMAN, C. J., remarking 
that " the very act of ~vriting this letter shows that he must 
have been alive." 

Thus cleclarations of deceasecl members of a fanlily are corn- 
petent, says NASH, J., (' to prove relationship; as ~ 1 1 o  was a par- 
ticular person's grandfather, or whoni he married, how many 
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cl~ildren he had, or as to the time of the birth of a child" 
(Clenze)~ts v. Hunt, 1 Jones, 400), and they are equally so as to 
one's death." 

The  evidence here proposed and refused was not as to what 
was contained in the letter, but as establishing the fact that the 
supposed deceased was and must hare  been living when the let- 
ter was written, and in consequent antagonisrn to the prevalent 
family report of his death and to the inferences drawn from his 
absence. 

As this error enters into and invalidates the trial and entitles 
the defendant to have the issue sobnlittetl to another jury, me 
do not examine into the other exceptions and pass upon their 
sufficiency. 

There is error. The verdict must be set aside and a v e n i ~ e  tle 
noao awarded, and it is so ordered. 

Error. Venire de noz'o. 

UKIVERSITY OF SORTH CAROLISA r. J .  \V. XIAIZRISOX 
and others. 

Evidence-Escheat to Gizice,*sity-Pveszlrnptio)~ of dc(ltJi, i j * o m  
long Abse7~ce-P1.es~tn1ptiolz of heirs. 

1. T h e  death of one who has been absent for seven gears or more is inferred 
where i t  is shown that  reasonable enquiry has been made of those most 
likely to hear  from h im if h e  mere not dead, and that in the meantime 
h e  has  not been heard from. 

2. There is a presumption of the  I nm  that every person dying 1e:rves heirs, 
however remote;  and i t  is incuinbent upon the University clairning land 
by escheat to rebut this presumption by proof foundecl upon such enquiry. 

3. T h e  testimony of n witness for plaintiff to the  effect merely that for a long 
time h e  had not heard from the supposed deceased, or that  h e  ever mar- 
ried and had children, is competent to go to the jar-, upon a n  issue as to  
the  death and existence of heirs, but does not raise n presun~ption that  
there a re  no heirs, requiring the  defendant to combat it. 

(Uni$mity v .  Johnsox, 1 Hay., 373, doubted). 

2 6 
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EJECTMEKT tried at  Spring Term, 1883, of WAKE Superior 
Court, before Ph i l ip ,  J. 

J ~ t d g u ~ e n t  for plaintiff, appeal by defendants. 

iThssrs. TK 8. Xason, T. P. Deuereun: and D. G. Fou~le, for 
plaintiff. 

Nessrs. J. H. Flenzmijy, Rcittle R. lClbrrlecai and P m e  & 
Hoklilzg, for defendants. 

SNITH, C. J. The land described in the complaint and 
sought to be recovered was granted by t l ~ e  state in August, 1779, 
to Godfrey. Hartsfield, who, four years thereafter, conveyed the 
same to Micajah Mickelroy, uuder rnlloi~l the plaintiff clairns by 
the law of escheat 

To  show the death and intestacy of the last owner, without 
heirs, one Henry Jett, examined as a witness for the plaintiff, 
and who had attained the age of ninety-three Fears, testified that 
he was raised by William Polk, whose residence was in the city 
of Raleigh, and while in his service had seen Micajah Micliel- 
roy, then a grown inan and thirty-five or forty years old, at  his 
master's house, and that he moved away, since which witness 
had never lieard from him, nor had he heard that Mickelrsy 
ever married or had children or brothers. Another witness 
introduced in support of the plaintiff's title, one Enrlie McDade, 
who stated he was twenty-three years old, and had resided all 
his life within a mile of the land and six iliiles from Raleigh, 
testified that he had heard of Mickelroy ; did not lgnow where 
he lived; never heard of his having heirs, nor of his setting 
up any claim to the land; that one Dick Smith (for whom wit- 
ness was overseer for about eleven years) for fifteen or twenty 
years had cut timber on the land, sold some of it, and that a 

few acres had been cleared, by whoin he did not know, when he 
first became acquainted with the land. 

This was all the evidence adduced to show the death of Micli- 
elroy and that he left no heirs to succeed to the inheritance, be- 
yond the fact that none had appearcd to clainl it. 



The  defendants asked the court to charge the jury ('tliat thcre 
was no evidence that Micajah Rlickelroy died without heirs," 
which was refused, and, instead, these instructions w1.e given : 

1. I f  Mickelroy has been absent and not heard from since 
.the witness, now ninety-three years old, was a young man, or  for 
more than seven years, he is presumed to be dead. 

2. The  burden is on the plaintiff to shorn that Mickel:.oy was 
t h e  owner of the identical l a i ~ d  in controversy, and that he d i d  
without issue or collateral heirs capable of inheriting. 

3. I f  he is dead and the jury believe that no heirs or repre- 
sentatives have appeared to clairn the land during this long 
period of time, this is presumptive evidence suficiently strong 
upon which to infer the fact that there are no heirs. 

The  last charge, numbered 3, is not specifically ninde the sub- 
ject of exception, but as it is given as a substitute for, and in 
response to an instruction asked and refused, it must be considered 
i n  a5sociation 2nd as embodying n proposition the correctness of 
which is open to examination on the appeal. The responsive 
instruction might not be obnoxious to criticism, if intenclecl only 
ao leavc the evidence to the jury, to be weighed by them iu pass- 
ing upon the enquiry whether the ancestor and last owner had 
died without any heirs to whom the inheritance could descend, 
a n d  in tletermining its sufficiency to warrant the inference that  
~ ~ P I ' C  mere none S L I C ~ ;  but it was accompanied with the declara- 
t i o ~ ~  that the preceding facts stated raised presumptive evidence 
strong enough for the jury so to find the fact, thus devolving 
111)on the defendants the burden of disproof, with this prcsnmp- 
tion in the scale against them to be met and overcome. Thus  
understood, the direction was erroneous, and, even if susceptible 
.of another meaning, calculated to n~islead the jury in arriving at 
their verdict. 

The death of a person who has removed his domicil, or has 
been absent from his home for seven or more years, is inferred, 
~ r l ~ e r e  he has not tueanwhile Lee11 heard from by those who 
~voult l  be expected to hear from him, if living. The mere 
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absence of evidence or rcport of hi.; being alivc i5 not alone suffi- 
cient to raise the prcsun~ption, but the absence of' snch informa- 
tion or  report innst appear by enqniring of relatious, and if there 
are none, of those among wlio~n he formerly resided, who woultl 
be n~os t  likely to hear from him if he were not dead. Banning 
v. Gi.i$n, note a, 15 East, 293. 

I n  Fmnce  v. d7zdrcws, 15 Adolph. cEs Ellis, 756, a witness 
thirty-eight years of age stated that 11e "had never known of 
the existence of his cousin, and was not aware of having any 
other relations 11017,~ alive," and PATTERSON, J., said : '' The mere 
lapse of time does not raise a presumption of death, unless you 
go further and show that the person has been absent and not heard 
of by those who would have heard from him if he  had returned." 
I n  the  same case COLERIDGE., J, expressed his opinion thus: 
."My doubt is whether there was reasonable evidence of enquiry ils 
this case. Either the lessor of the plaintiff might have produced 
some person who wonlcl naturally h a m  heard of the cestui gue 
aie, if he was alive, or he might ha re  callcd those who had ruade 
search for such person, and would have found him if he had 
existed." F o r  the purpose of showing that the absent periou 
has not been heard from, those should be called as witnesses, 
or a reaeonable inqniry made among them without succcss should 
be proved. Abb. Trial Evi., 76.  

But  a morc serious difficulty is to be met when it becomes 
necesqary to show, besides the death, that  the party left no heirs, 
lineal or collateral, to succeed to his estate. The  presumption i.; 
not that  an  intestate died without, but that he left heirs to talre 
his estate. The  rule in  such case is so forcibly laid down and 
explained by Senator TERPLABK, of the fornier court of errors 
in New York,  in passing upon the case of The People v. R r c  
1 ~ .  Co., 26 ITTendell, 215, that we prefer to reprodnce 11is 
remarks in place of comments of our own. 

" W h a t  then," he asks, "is the evidence absol~ltely necessary 
to raise n presumption, or mere naked probability of the defect 
of heir; for the consideration of the jury, in  the case of :I claim 



of eschented I;untls?" Then after :i reference to a statute wliich 
directs that a title to real property by escheat shall be estab1isl;ed 
by an action of ejectn~ent, he proceetls: 

" Kow tbe,great principle of the action of tjecttnent, as i t  is 
expre~setl by KEKPON and ELLENBOROUGH, and adopted in all 
the text writers, Eng l i~ l i  and American, is, that the party claim- 
ing must prevail by the strength of his own title, not by the 
weakness of that ot' his adversnry. Wha t  degree of evidence is 
necessary then to malie out any presrimption of' probability 
whatever, snfficient in the nbencc of opposing testimony to 
SIIOW the state's title by reason of defect of heirs, or to furnish 
any ground for a verdict in favor of the people? The  ordinary 
rational, as well ns legal prcsiirnption as to every person is, that  
h e  must haze some relations cmcl comeque~zthj ~ o m e  heirs, however 
remofe, and whether known to l i i n ~  or not. F r o m  the natural 
laws of hutnan desceut and relstionihip, this rnust be so; ancl 
the  necessary 1)resuhption n-~uit be that clvery citizen dying 
leaves some one elititled to claim as his heir, however remote, 
unless one or tho otller of the oulp two exceptionr known to our 
1 d w  (alieuage :ind illegitimlcy) should intervene. * * * 
Proof of the fact of there being no known heirs of the deceased 
may well raise a presumption that for sorne unl-  111 own reason 
the inheritable blood had failed, provided such proof be direct 

I and  positive, founded upon enquiry, advertisements, personal 
family Bnowledge, or the actual declaration of the person last 
seized, or of those from w11om his title descended. Ru t  can he 
with propriety go further than this and permit the natural and 
general presnn~ptiori of kindred to be con~bated at  all by proof of 
mere hearsay reputation? " Abbott Trial Evi., 75, 76. 

This  statement of the law seems to us to be correct, and the 
requirement that enquiries be made of those most likely to kuom 
whether there are any heirs capable of succeeding to the inheri- 
tance, before any presumption can arise that there are none, is 
eminently reasonable and proper. 

Testing the facts gireu in evidence by thi. rule, they 611 
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short of its requirements. One witness who had heard of, 1 ~ 1 t  
never seen the dewascd, yet livecl in the same neighborl~ood, 
does not appear to have made any enquiry to ascertain if he has 
any relations living from whom inforlnation might have been 
obtained, and gives testilnony nrerely negative. Another wit- 
ness residing several nliles distant from that locality had seen 
the  deceased at  his master's table, and knew of his removal, 
many years ago. H i s  testimony is that he had never heard of' 
him since, nor whether he had ever married or had children or 
brotlws,  and this is equally negative. 

T h e  witness is not asked whethcr Ile has applied to the proper 
sorlrces of information, or indeed macle any enquiry even of per- 
sons who reside near t he former residence of the deceased, nor 
whether there is any of llis blood there still remaining. 

Resides this, there is the only atlditional fact that  no c la in~ants  
of the laud under the ancestor have made their appearance. 

Now while this negative evidence is competent ant1 perhalls 
sufficient to warrant the finding of the jury, it does not raise 
such ;I presumption that there are no persons capable of succeetl- 
ing  to the' inheritance, requiring the defendants to con~bat i t ;  
but it was for the jury to consider and estimate its proper h r c e  
in arriving at  3 verdict upon the issue before them. Indeed t h e  
presumption is the other way, and i t  rested upon the plaintiff' to" 
offer proof in overcoming it. 

I t  is true, language almost identical with that contained in the 
instruction is used in  the opinion in Unicersity v. Johnson, 1 
Hay., 373, but it is an unsafe p i d e  to follow, as a general rule, 
in determining upon an exheat. I t  was said in regard to a 
grantee, who, within a year or two after the issue of the grant in  
1763, left the country intending to go to Ireland, and of whom 
nothing had been hearcl for more than thirty years, during mhicli 
had occurred events whiclr rendered the people of Ireland aliens. 
and incapable of transmitting lands, owned by tlren~ in this state, 
by &went. Const. 1776, $40. 

Such evi(1enc.c ~vo111f1 1w rnncah Inow crgent, undcr S I W I I  cir- 
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cun~stancci ,  where it may Le supposcd those of the  blcod of' t h e  
ancestor were residents of t h e  same country with h i m ,  and thuz 
exc!uded, I)y the  disability of alienage, fi.0113 succeeding to his 
real estate. T h e  presumption woulrl then be confined to heir- 
l iving and  citizens of  the  governnient where the  land was. 

B u t  independently of  these peculiar incitlcnts to  that  casr, IW 

c ~ n n o t  concur in a rul ing so ~ u u c h  a t  var iat~ce with the  rul ings 
since lnade and t h e  sound reasoning upon which they rest fo r  
support .  We th ink  some reasonable effort shoultl be made t o  
ascertain ~ ~ h e t h e r  there a re  survivors  of the  blood of the ances- 
tor,  before assuming that  there were none such. 

F o r  the  crror  pointed out,  and  without p ~ s s i i ~ g  upon others 
assigned, the defendants a re  entitled to a new trial, nnd  it  is so 
adjndg,etl. L e t  this be certified. 

E r r o r .  T%l t i re  de nwo.  

HARDY JONES v. T, T. BOBBITT and others. 

Euicle)~ce to rebut presunlptiora of payment-Jnclge's Cl~nrge- 
Action f o ~  specijc perfolaznnce of contract. 

I n  an action for specific performance of contract for the purclinse of land, the 
plaintiff claimed h e  had paid the notes given for the price, but the tlefend- 
an t  alleged that  the plaintiff after paying rt part  took up  the original notes 
by giving a new note for the  balance. T h e  plaintiff replied t l ~ a t  tile new 
note was for a. consideration other than the p~lrchase money, nnd pnt in 
evidence the original notes marked "settledJ' and "satisfied i n  ful lJJ ;  : I I I ~  

i t  fur ther  appeared that for eighteen months after such s e t t i e n ~ e ~ ~ t  the p1:lin- 
tif had failed to demand n conveyance of t h e  land, and the defendant intro- 
duced no  evidence ; Held, 
(1) T h e  defendant was entitled to the instt.clction asked to  he c i i tv~ t l l : ~ ~  
there was.sonle evidence to go to the jury to rebnt the pres:~t~llrtioi~ i r f  lr,~!.. 
ment of the purcha~ct money arising fir11111 the h r e  possesior> 0 1 ' t l i ~ "  i , r igir~:~l  
notes. 
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Joses 1,. BOUBITT. 

(2) \There one, Ir:lrty introduces evidence i n  S I I I ~ ~ X ) I  t of his :~ilegation, the 

o l ~ p o s i ~ e  11ai.ty is : t l s o  entitled to tl;e benefit of i t  as tencling t o  support his 
cu~ in te r  n1leg:ltion. 

(Boiny \.. R L L ~ ~ P O C I ~ ,  S i  Pi. C., 3 G O ;  Rate V. White ,  SD K. C., 462, cited and 
npproved). 

CIVIL ACTION for specific perfi)rmancc of a co~~t rac t  t~-irtl u t  
Fa l l  ' i 'er~l~, 188'3, of G~AXVILI,~;;  Superior Court, lwfure Ajlllac- 

Iioe, J. 
The  defendants appealed f~ -om the ruling and juclgment of 

the court below. 

~ ~ E R R I M O ~ ,  J. The action is brought to compel tlie specific 
performance of a contract in writing under seal, whereby the 
ancestor of tile defendants agreed and obliged himself to convey 
to the plaintiff certain la~itls therein mentioned, upon the pay- 
ment of' the purc1i:lse nlonep therefor by the plaintiff. 

Tllc plaintiff alleges tlint the purcl~ase money has been paid, 
and this the defendants (leuy, averring that the plaintiff, at the 
time of the execution of the bond for title, executed three prom- 
issory notes for tlie purchase nloney; that he paid part thereof, 
and upon a settlement and ascertaining the balailce unpaid, the 
plaintiff took tip these notes and gave his other new one for the 
halance due; that this balance has not been paid, and remains due. 

The  plaintifl; in his replication, denies the allegations of the 
tlefendants, admits that on or about the day of the settlement of 
the notes for the purchase money, he executed to the obligor in 
the bond for title, his note, but not for the balance of the pnr- 
chase luoney, and avers that the snn~e  was given for considera- 
tion other than the purchase money, and that no part of the same 
re~~ ia ins  ul~paid. 

U I ~ I  the trial, the court sr~l)~nittecl to the jury an issue involv- 
ing the c l i l~ t ion  whetlier or {lot the l~urc l~ase  n1oue.s had been 



paid. The cvitlcncc n r t i ~  meagre ant1 unsr~ti~fii~tory. We arc 
clot satisfied that all thc ~)urchase nitrney hatl h e n  paid. 

The plaintiff protluced in evident e on the trial the bond for 
title, and the three original notes given by him fur the purchase 
money oil n-l~ich certain credits were entered. 0 1 2  the face of 
two of them were written the ~ ~ O r d s ,  " settled, January 20th, 
1880. Rufus Bobbitt, TT. A. B." On the face of the third 
one, the words, "qatisfied in full," were written, and this n-a5 
all the evidence offered on the part of the plailltiff to prove the 
paylnent. 

The defendant iutroduced no evidence, hut contended that 
the production of the notes given for the purchase money simply 
raised a presumption of the payment of them bg- the plaintiff; 
that the adnlission in the veritied caon~plaint pnd replication of 
the pldintiff contributed to make evidence teuding to r e h t  the 
presumption of payment; that the entry on the face of one of 
the note$, '(satisfied in full," and on the other two, "settled, 
January 20th, 1880," the exact date of the note which the 
defendant alleged was given in settlemeat of the balance due 
upon them, and whicll the plaintiff admits was given on or 
about that day, but for other considerations; and that the delay 
to  demand the title for eighteen months after the notes for the 
purchase money %ere "settled," and the failure to demand title 
a t  the date of such settlcment, constituted some evidence to go 
to the jury to rebrrt the presumption that the pnrchase money 
.vas in fact paid, and prayed the court to so instruct the jury. 

This prayer the court declined to give, but told the jury that 
the possession and production of the three notes for the purchase 
money by the plaintiff was presumptive evidence of their pay- 
ment, and that the defeudants have off'ered no evidence to rebut 
the presumption of payment, and that they should find the issue 
in favor of the plaintiff. Theleupon the defkndants excepted. 
The jury rendered a verdict for the plaintiff, and the court gave 
judgment accordingly and the defendants appealed. 

I t  is a plain principle of law, that if one psrty in :III action, 
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in the introduction of evidence to ~ p p o r t  his allegations, intro- 
duces evidence to support the averments made by his adversary, 
the latter is entitled to the f'1111 benefit of it. Ericlence received 
on the trial must have its legitimate  eight ancl effect upon the 
~nstter in question, without regard to the party ofi'ering it. The 
object of the law is to ascertain the truth, ancl to bask its jndg- 
ments and decrecs thereon. 

TTe do not concur With the court in holding that there mas no 
evidenw to go to the jury, tending to rebut the presumption of 
payment arising from the bare posjessiol~ of the notes given for 
the purchase money. I t  may well be that thew notes were in 
fact discharged, or rather talieu lip, by another note of the  
plaintiff. This woulcl not be such a paynlent of the purchase 
money for the l u d  as would entitle the plaintiff to hare title 
therefor. In order to obtain title, he nlust have paid the money 
or other valuablr thing in lieu thereof. His renewed promise 
to puy was not sufficient, and the real enquiry presented by the 
pleadings in this case was, did the plaintiff pay the cash money, 
or its equivalent in discharge of the notes for the pnrchaqe 
money he '(settled" and took LIP, OT clid he give for t11en-1 his 
own other note? This issue, it seems to ns, was not well tried, 
and we think there was some eviclence to go to the jury tending 
to show that the money mas not in fact paid. 

The 1)resumption of fact of paynlent was not a strong one, in 
view of the ambiguons meaning of the word "settled" written 
on the Face of two of the notes, with this uncertainty increased 
by the words " sntisjed in full" written on the face of the 
third one. These facts of then~selves are very suggestive, and 
produced doubt upon our minds as to how the notes for the pur- 
chase money were " settled." 

The evidence must he taken with the circun~.;tauces going to 
control its weight. The an1biguou.j word (( settled," upon 
the Face of the note, n igh t  not of itcelf he evidence at all 
to rebnt the presumption ; but when it is taken in connec- 
tion with the TVOKIS "s,itisfed in f ~ ~ l l , "  ~ t r e n q t l ~  is xlded to it, 
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and when to this is adclec1 thc other fact that the plaintiff delayetl. 
demanding title to the land for eighteen nmnth~ ,  leaving the 
facts as to the execution of iz new note on the day of the settle- 
ment of the notes for the purchase money out, because t l~ey  were 
not introduced as evidence, me think there was some evidence to 

go to the jury tendiug to rebut the presumption. 
I f  the facts and circnmstaoces rnentioned, and treated by the 

conrt as no euiclerzce, had gone to the jury, and, in view of' the 
character a d  slight weight of all the evidence, and the pre- 
suniption of fact under the circtmstances of the entries ou the 
face of the notes, they had found a verdict for the defendants 
upon the question of payment, such finding could not be t~eatecl 
as abburd, or altogether unreasonable and not to be allo~ved by 
the court. I f  there mas evidence at  all, the defendants werc 
cntitlecl to have it go to the jury for what it was wxt11, and if 
the facts a d  circumstances coiistituted some evidence, however 
slight, the court ought to have told the j ~ l r y  so, and to give such 
weight to it as they might deem just. Boing v. Railroad, 87 
K. C.) 360 ; Side v. White, 89 3, C., 462 ; State v. James, 
decided at  this term. 

We think there was some evidence to rebut the presumption 
of payment in the sense of the issue submitted, and the court 
ought to have so instructed the jury. 

There is error for which the defendants are entitled to a new 
trial. Judgment revcrsecl, and a uew trial awarded. Let this 
be certified. 

Error. T'cni7-e de nouo. 

U. A. BERRY v. A .  G. CORPESING, Adm'r.  

Statute of Limitntions-Executors and ildnzi7~ist/*rrtor.9-~Votion 
for leave to issue czecutiort. 

1. T h e  statnte of I~ rn i t :~ t i~ms  map I le set 1111 :lq :I defence by :\I> ;~~ ln~in i s t rn to r  
to  a 111otir,:1 fill. le:~ve t81 is;!~e c s e c ~ ~ i i o ~ ~  :~fter  ten yenw ~ I V , I I ~  ~ l ~ e  date  01" 
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c l~~cki~ l ing  :I j ~ ~ d ~ r n e n t  ng:~i~lst his iutesi:~tc; : ~ n d  this, (iill~o~iglr e x ~ u ~ t i o ~ ~ s  
h v e  r e g ~ l n r l y  been issiied within e:icl~ s~~cces.ire ~ ~ e r i o d  o f  ~ l ~ r r r  years 
after tlie jndqnent  w:is docketed. 

2. T h e  statutc of limitations relates only to the renledy, :\nil t l ~ e  clefendant i.; 
never nfiirtied a n  opportunity of relying iip'111 i t  rintil t l ~ e  pliiintiff' resorts 
to  his rernetly, either by action ou the jntlg~ncnt, or  ~ l ~ o l i o n  in tile rlntrlre 
of scire fctcius to revire  it. 

(McDonuld v. I)iebon, 85 N. C., 24s ; IPilliirms v. nl~t l i i f i ,  ST Ir'. C., I X ,  cited 
:tnd :~ l~prored) .  

MOTION to lmke the defendant a party to a j ~ ~ ( l g m e n t  against 
the defendant's intestate, and for leave to issue execution against 
him, heard at Spring Term, 1883, o r  BUKKE Superior Court, 
before Gudger, J. 

The motion wa5 made before thc clerk of thc superior c o r ~ ~ t ,  
and the judgment upon which leave to issue csec~ition was 
asked was rendered locfore a justice of the pcacc in fdvor of 
the plaintiff against J. E. Kincaicl, executor of 11. TIT. Kincaid, 
on thc first of February, 1871, and docketcd i n  t l l c  superior 
court on the 8th day of the same month. J. R. Kincaid died 
without finishing his aclministration, and the defendant A. G. 
Corpening was duly appointed ad~ninistrator d e  bonus nor) with 
the will annexed of the said M. W. Kincaid. 

Notice of the motion was issued and served on the defendant 
on the 11th day of May, 1882, nmrc than ten ycnrs after the 
doclieting of the judgment. 

I t  was admitted that executions upon tlie judgment had I~een 
regularly isued within each successive period of threc years 
after the judgment had been docketed. 

The  defendant resisted the motion and filed a written auswer 
ill which he relied upon the statute of limitations, alleging that 
more than ten years had elapsed after the rendition as wcll as 
the docketing of the judgn~ent. 

The motion was refused by the clerk, and the plaintiff ap- 
pealed to the superior court, where his ruling was reversed and 
the execution ordered to issue, and from this jndgment the 
defendant appealed to this court. 
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Xessm. Reade, Busbee & Busbee, for plaintiff. 
1Vo counsel for defendant. 

ASHE, J. The motion before the clerk was to inake the 
defendant a party to the judgment, and for leave to issue execu- 
tion against him. 

I n  lVcDo.rzaZd v. Bickson, 85 X .  C., 248, it mas held that a 
nlotion for leave to issue execution after the lapse of threc years, 
was in lieu of and a substitute for the ancient writ of scire facins, 
and i t  must be treated as such, and the same protection extended 
to parties thereunder as was done nnder the use of that writ. 

Thc scire faciccs was either an original writ, or a writ to repeal 
letters-pateut, or a process to continue an action pending, and 
for the latter purpose was used to revive a judgment upon 
which no execution had issued for n year and a day ; because, a t  
common law, a presumption arose from a plaintiff's delay, 
beyoud a year, that his judgment had either been satisfied, or for 
some supervening causc ought not to be a l lo \~ed to have its 
effect. And  mheuever i t  was sought to fix a party in a judg- 
ment given against another, who was not a party to the recorcl, 
as the heir, executor, or administrator, though it be within the 
year, the plaintiff could not take out execution, but 11, ,I( 1 to resort 
to a scire facins, to show cause why an execution should not 
iqsue. "Resort to the scire facias," says FOSTER in his work 
on Scire Facias, page 101, " was only for the specific purpose of 
making the judgment and execution consistellt with each other, 
since othern-ise there m-odd be judgment against A and execu- 
tion against B, which vould  render the judgn~ent  absurd and 
inconsistent ; but the ~ c i ~ e  fc~cias nlalies the record technically 
correct, and the party has the opportunity of contesfing whether 
hc is really liable to the execution or not." And  to that end he 
may plead anything which has been done, under theorigiual 
judginent, which exonerates him from liability, provided it be 
matter whicll might not ha re  been set up  as a defcncc to the 
original action ; for csalilple, nu1 tiel! record, release, payment, 



tlmt the deht :md d:mlage~ were levied 011 a 5. fu.; that his per- 
son was take11 in execution on a cnpius ad . so t i .~c ic i edu~~~ ,  Ib., 
305 ; or, Ire may plead the statnte of' limitations, Jh., 30; a d  
McBonnld v. Dicl;soi~, smiprcr, wherc i t  was expresily held by 
this court, up011 the last authority, that the defendant may plead 
the 5tntnte of limitntioni in :L n~otion for leave to issue esecu- 
t io l~ ,  in analogy t o  the practice cn writs of scire facius. 

r 7 l l lcre is nothinq in that decision wliich militates against the 
tloctrine laid (ion 11 in TKZLinir~s v. I?Iullis, 87 N. C., 159. There, 
it is 11eltl that an csccrition ~ u a y  be issued after the lapse of ten 
year? from tlle date of tloclreting the judgn~ent,  when the judg- 
ment has I m n  kept alive by the issuance of rsecution5 within 
cg,c.ll successive ~)criotl of three years after its rendition. The 

of' that decision was that the statutc of liwitations acts 
merely i ~ p o n  the rc;netlp, and wherc there is no iwlcdy resorted 
to k)y t h r  pl,rit~;iSi', citlier by an action upon thc jutlgn~cnt or a 
motion in rmturc of a. sciiz f a c i o ~  to revive it, the defendn~lt is 
never aff'ol.tlcd t l ~ c  opportunity of relying upon tile statute for 
llis protection. 

T11e Icgi4atui-c hai prc~cribcd ten years 32  the limitation to 
an ncfion upon :L juclgnlent (TIIC COIIE, $5151, 152)) but it ha$ 
riladc no pruvikio~i f'or :t party to avail himielf of its protection 
\vlrcn there ii ric, :mion or proccdiug in nature of' :ln action 
t : i I i ( ,~~  : t < : ~ ~ ~ l \ t  I I I ~ I I  

This  \.icn or the> matter, we are aware, presents the anolnaly 
of' n c.asc, \I l i i w ,  untlrr certain .circumstances, executions may bc 
issued upon a judgnlcrrt against a defendant so long as he lives; 
b u t  ~ h c n  he die.., hi.; administrator may exor~erate his estwtc 
fio:n liability thercio I)y setting up a defence that was not pcr- 
mittcd to his i~ltestate; but such a result is the logical sequence 
from the well established doctrine that the statute of limitatio~is 
relates only to the remedy. Xturps v. Crowninshield, 4 Wheat., 
122 ; TTood 011 I,imitatious, 26. 

Therc is error, and the judgment of the superior court is 
reversed. 

Error.  Reversed. 



B. F. AIORTOK and anotllcr v. JOSEPH 1:AItI:I':R a ~ d  nnotlie~ 

'The statute of limitations does not run against s debt owing by n Ilomesteader 
during the existcnce of his interest i n  illc l~on~estend,  provided the sanlc II:IS 
been actually laid off'; and then only as to dcbts affected by the :~llot:nent, 
that  is, judgments docketed in the county wherc the land is sitnatc and 
solely with reference to the lien of such judgments upon the rercrsion:~r,v 
interest. (This proceeding is govcrncd by Bat. Rev., ch. 55, $26, I~n t  til:~r 
statute issnot brought forward i n  TIIF: CODE of '83;  s rc  also, opi11io11 in 
Jfebanc v. L a y f o n ,  89 h'. C., pp. 400, 401 ). 

(J~cDonr t lc l  v. I l ickson,  85 N. C., 245, citeil :r~itl approved). 

MOTION for leave to issue executio~~, 11c:mI at Fall Term, 
1883, of ~ I A N A N ~ E  Superior C'ourt, I d o r e  l~Icrrf~nr,  J. 

r l l l i is  was an appcal fro111 tllc order of ill() vlerk granting lea\-? 
to issur esccution upon a jndgment renderrd by :r justice of the 
peace in favor of tlrc plaintif% for twenty-two dollar, ;ud fif- 
teen cwts m(1 costs, on the first clay of March, 1569, and dock- 
eted in the superior court ou thr 22tl day of May, 1869, upon a 
transcript from the jtisticc. 

0 1 1  thr said 22d day of May, excentions iqsucd on the judg- 
tilcnt fi-om thc superior conrt, together wit11 other exei~utions 
Sroni tlrc 5:rluc court, and docketed at the same tinic. 

Undcr thcexccwtion against the defendants Ihrbcr  and Rij>p~, 
the shcrifl? procced~cl to hsvc the homestcad alld personal 1)rop- 
erty exemption of defendant Barber appraised and sct apart, 
anti after allotting homestead a i d  excn~ption, a sclietlulc of' 

which was a part of his ucturn, there \\ as no property of defend- 
ant Barber liable to satisfy said executions. 

The plaintiff Iselcy assigned his interest in said juclpulent to 
one  J. R. Ireland, and sometime thereafter died. 

On the 22d day of March, 1879, the said J. It. Ireland in 
llis own behalf, and defendant Morton as his authorized agent, 
made the affidavit required by statute, that said jadgnicnt had 
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not been paid, and more than three years had elapsed since exe- 
cutiou issued, and asked leave for execution to issue. 

Thereupon notice was issued to the defendants, as required, 
and they appeared in obedience thereto and filed answer, setting 
up irregularity in the rendition of the judgment by the justice 
of the peace. Upon the hearing the clerk granted leave to issue 
execution, from which the defendants appealed to the superior 
court in term. I n  that court the judgment of the clerk was 
reversccl, at fX1 term, 1880, upon the ground that the judgment 
rendered by the justice was (' void and of no effect." 

From that judgment the plaintiffs appealed, and at  January 
term, 1881, of this court the judgment of the superior court was 
reversed ~ ~ p o n  thc ground of " the want of authority in the 
snperior court to entertain the enquiry into the proceedings had 
before the justice of the peace for tllc purpose of vacating his 
judgment, or annulling the force snd effect of the transcript 
upon which it was 'docketed, for any of the reasons assigned." 
Morton v. R&y, 84  N. C., 611. 

Then at the fall term, 1883, of thc superior court the motion 
was again made, before LTfach?ae, J., for leave to issue execution, 
and i t  was refused because of the lapse of time (tcn years from 
the docketing the judgment to the time this motion was made), 
from which judgment the plaintiffs appealed. 

Jfi. E. 8. Parker, for plaint,jffs. 
No counsel for defendants. 

ASHE, J. The only exception taken below to the ruling of 
His  Honor mas, " that the statute of limitatiuns did not run in 
favor of Joseph Barber after the allotment of his homestead 
and personal property exemption by the sheriff in 1869, under 
execution issued upon this judgment in favor of the plaintiffs." 

The decision i n  McDonald v. Dickson, 8 5  N. C., 248, is 
decisive of this case. There, as here, the plaintiffs contended 
that the case was saved from the bar of the statute by virtue of 
the act of 1860-70 (Bat. Rev., ch. 55, §26), which declares i t  to 
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be nnlawful to levy and sell under execution the wr-ersionary 
interest in lands included in a homestead, uuti! after the espirn- 
tion of the homestead interest therein, and provides " t ! ~ t  thc  
statute of linlitations shall not run against any debt o ~ i n g  13:- 

the holder of the homestead :&cted by thi3  section, cl~rinq the 
existence of his interest tlierein." 

This court held that the pro-iisioris of that act were only 
intended to apply vhere thc l~omestestl had been act-uallj. allot- 
tecl, and only as to the debts dIectcd by sac11 cl!otment::, i .  c., 
to judgments doclretecl in the connty where the homestead I w ( l  
is sitv.atecl and solely wi th  r d e w n c c  io their iien.9 ti,pon tit? i t c r c i , -  

s i o ~ ~ n i y  i n t e ~ e s t  i i ~  s r d l  kcmds. 
F o r  ally other purpose than that of nl1ovii:g 3 jndgmen~ 

meclitor io  i s n e  his execution and sell the land allotted for n 

homestead after the termination of the homesteacl, tlic statctc i.. 
still a bnr. 

Section 26 of' chapter .i.j of Battle's Revisn! is uot brong!lt 
forward in THE CODE, but this proceeding v-no coi11i>ie:l~c(l 
before THE CODE went into operation, nccl ir thkreforc no t  
affected by it ($88653). There is n o  ci-ror. T112 judgment ci' 
the superior coart is affirmed. 

7 - 
,\ o error. ;ifXrmetl. 

1. T h e  plea of the statute of l imita~ions sllould set out the j(tds u p o n  n . l ~ i c i ~  
the defence is grounded. A n  averment that a detnancl is I ~ a r ~ , e d ,  i-; L!!r 
stating a conclusion of law. 

2. Witere a s u i t  had already been co~nrnenced to recover a n  antount :~llt,gctl 
to lie d u e  upon an account, nnd the defendant set u p  the stntutor: Llnr ::% 

n defence, bat wrote a letter to the l~ ln in t i f f ' s  a t t o r n e y  stating tii:~r, i f  111,  

2 6 
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POPE v. ANDREW~. 

noillti take five hundred dollars in  satisfaction, judgn~ent might go agaiwt 
him at court; Held, thnt the letter is an admission and assumption of the 
debt to the specified amount ($5001, and operates to remove the bar to the 
recorery of the same. 

\ 'CGOT~ r. Hobbs, 79 N. C., 535; Boyden v. Achenbach, Ib., 539; Humble: v. 
Xebane, $9 3. C., 410; Fulls v. Shewill, 2 Dev. & Bat., 371; L31cCurr?l r. 
XcKesson,  4 Jones, 510, cited and approved). 

CIVIL ACTIOK tried at Spring Term, 1883, of R o ~ ~ s o s  
;..:perior Court, before JfacZlae, J. 

.Judgment for plaintiffs; appeal by defendant. 

SIIITH, C. J. The plaintiffs suc upon a11 account made np 
i , ~ m  a series of items contracted during the period from May 
:'let, 3 877, to April loth,  1880, and in their complaint denlaud 
r l l  lesser sum of five hundred dollars. The answer denies the 
irdebtedness altogether, and the defendant says : '( For a f u r t h ~ r  
t' fence the defendant says that plaintiffs' alleged cause of action 
I -  I>nrvecl by the statr~te of limitations." 

T n o  issues were submitted to the jury, the first in respect to 
ti,, indebtedness, to which an affirmative respol~sc is rendered, 
-J the second interrogatory, in t l ~ e  form in ~vhic !~  the answer 

: :s up the defence under the statute, to which a negative respowe 
eturned. 
Upon the trial, besides evidence to prove the indebteduess and 

t lie clefmilant's IiabiIity therefor, the plaintif% introduced, for the 
(1, uble purpose of showing au admission of the sum demanded 
. rl of removing the statutory bar, and read in evidence a letter 

fwm the defendant ddsessetl to the plaintiEss' attorneys in w11ose 
h d s  the claim 11ad been placed, and bearing date April 13t11, 
! -82, three days after thc action had been instituted, as follows : 

APRIL 13tI1, 1882. 
Me5srs. ROWLAXD $ MCLEAK, Dear Sirs: You will please 

;>''.,K my son Natlmn the 39 acres 1 let h im haw,  in sttditioo to 
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what you have got in the eomplaint: and in order t o  ~ t l e  the 
Pope & NcLeod account against me which you have f'or col- 
lection, if you will take five hundred dollars in satisfhctiou of' i t ,  
yon can take judgment against me for that amount, and have it 
entered up court week, so I will not have to come to court. 

(Signed) JAMES AXDREWTrS. 
IVitncss : KATI-IAN D. ANDREWS." 

This letter was carried by the subscribing witness, Sathan D. 
Andrews, a son of the defendant, to the attorneys, and Ile fur- 
ther testified that he told his father that he had been iuformed 
by the plaintiff McLeod that the firm had brought suit on an 
uccount for $662 and some cents, and witness as l id  if' they 
would accept $500 in settlement, and they had so agreed; that 
he thereupon asked the defendant if hc mould sign an agreement 
to pay $500, and defendaat answered he coulcl not pay it at  once, 
i t  mould ruin him; and witness said that hIcLeod had told him 
that defendaut could have his own time to pay it in. NTitnesj 
further testified that when he delivered the lettcr to the plaintiff' 
McLeod the proposition was accepted for the firm. 

This testimony, as well as the adn~ission of the letter in evi- 
dence was objected to, but the exception is not preswd, mcl ~ v c  
see no ground upon which the ruling call be impeached. T h e  
only exception needful to be considered is to the charge of the 
coiirt in reference to the second issue. T h e  instrr~ction is: 

" I f  the jury believe that James A n d r e w  agreed in writing 
on the 13th day of April, 1882, to submit to a judgn~ent for 
five hundred dollars, mhich offer was accepted by the plaintiffs, 
t l~eir  cause of action is not barred by the statute of limitations, 
that is, if the defendant was originally indebted on the account 
to the plaiutiffs. I f  he owe8 nothing, then his offer to permit 
judgment for five hundred dollars to be entered again~t  him mi. 
without consideration and void." 

We have before averted to this insufficient ~ i ~ a n n e r  of setting 
c ~ p  the erect of the lapse of time as an iulpediment to the snit. 



The averment that tlic denmxl is barred by thestatute is but stnt- 
iug a concl114on of l:iw, and not the facts from which it is de- 
(laced. This is neither in conformity to the former nor the pres- 
ent nioilc of pleading the defence. the complaint milst contain 
a statement of the facts out of' which the action springs, as held 
in Moore v. Hobbs, 19  5. C., 535, there n-odd seen] to be 
the same reason for requiring the acswer to state those upon 
which the defence depends. Boyden v. dchenbnch, i 9  S. C., 
639; fi lmble v. :Uebnne, S9 X. C., 410. 

But as no exception is taken and the jury hevc passed upon the 
issue, we proceed to examine the exception to the charge upon 
this point. 

The argument here is that the nceeptancc of the offe'er con- 
tained in the letter is an extinguishment of the pre-existing 
cause of action, and constitutes itself a new one in its place; 
and the present suit, preceding it, cannot be maintained. I f  
this n-erc so, therc could be no breach until the defendant inter- 
posed and prevented t l ~ e  rendition of juclgment, for this vas the 
assumed undertaking of the defendant. 

But the case does not preserit this aspect. The proposition is 
to settle the clnirn in the hands of the attorneys, and then in  suit, 
by ~ { t b n ~ i t t i n g  to a judgment for the ium mentioned, and is a 
plain and manifest aclinoxledgment of liability for it, and pro 
tnnto displacing the statutory bar to the claim. The statute, C. 
C. P., $51, which declares that no acknowledgment or promise 
shall be received as evidence of a new or continning contract 
whereby, &c., is a virtual afErmation of the sufficiency of such 
acknotvledgnlent or promise when in writing, to repel the stat- 
ute and continue in force the preceding obligation of the contract, 
and such is the effect ascribed to the defendant's con~munication 
and off'er. This retroactive operation of a new promise upon 
the former contract is decided in 3'011s v. She,-rill, 2 Dev. & 
Bat., 371. 

The requirement of the rule which restores vitality to a prom- 
ise and repels the statute, is, that it L L n ~ ~ ~ s t  be a promise," in the 



words of BATTLE, J., '' to pry the debt sued on, either expresi 
or implied, and the terms used must be certain in themselves, or 
murt  have sufficient certainty to give a di~ti i lct  cause of action 
by aid of the nlasinl (( id certunz est p o d  certunz potest reddi." 
McCwry v. ,Tfclie~son, 4 Jones, 310. The letter is a distiuct 
adnlission of thc debt and an ~ssumpt ion of i t  to the specified 
amount. It was, therefore, operative in renloving the statutory 
t)ar to so n~ucf: of the original demand then in action. 

T h e  exceptions to the evidence are untenable, and indeed h a w  
not heen yresscd upon the hearing in this court. 

W e  have ~ o t  considered the effect of a part payment on the 
account in the delivery of cotton in the fall of 1879, under the 
last clause of sectiou ;ji as a recognition of liability, since i n  the 
view we h a w  ialier; it is unnecessary to do so. 

I t  must he declared there is no error. Let  tllc judgment bta 
affirmed. 

S o  error. Affirmed. 

*G. TT. L O S G ,  hdnl ' r ,  and others r. B h K K  OF T X S C E T Y I L L E  
and others. 

Statute of Limitations-Bank, personnl linbility dcitise in 
charter of. 

I .  T h e  three year statute of limitations begins to run, against a n  action to 
enforce the personal liability of stockl~olders of a bank under a clause i n  
its chartel., from the date the bank suspends specie payments; and this, 
~vhe ther  the assets of the corporation are eshausted iu payment of debts, 
o r  not. 

2. T h e  liability of the stockl~olders arises when the bank refuses or ceases to 
redeem its bills and is notoriorisly and continnously insolvent. 

*Mr. justice XIEREIXOS 1iaring been of counsel, did ncit sit OII 111e I lcnr i~~g  
of this case. 



Lost; v. B a s s .  

CIVIL ACTIOX tried nt Fall  Tern], 1553, of ALAMAXCE 
Superior Court, before ~VizcdZnc, J. 

Jntlgmcnt for defendants; appeal by plaintiffs. 

X r .  E. S. Ptrrker, for plaintiffs. 
IXess?:s. G I ' c ~ ~ u ~ z  dl" Rufln, for defendants. 

Smm, C. ,J. In the act incorporating the Bank of yancey- 
i d l e  ant1 under whose provisions it was formed and put in oper- 
ation, is contained the following clause : 

I n  casc of any insolvency of the bank hereby created, or ulti- 
~ m t e  inability to pay, the individual stocliholders shall be liable 
to creclitors in srlins double the amount of stock by them respect- 
ively lielrl i n  said corporation. Acts 1852-'53, ch. S, $12. 

The present suit, instituted on December 30t11, 1872, is prose- 
cuted on behalf of the creditors of the bank against the defend- 
ants, who are n portion of tbc stocliholders, to enforce this per- 
sonal statutory obligation and to collect what is due from each, 
to constitute a fund  to be applied to the debts of the insol\-ent 
corporation. 

It is admitted that the bank suspended specie payments 01% 

December 15tl1, 18G0, aud has never since resumed, nor been 
able to redeem its bills and meet its liabilities in coin. 

Upon thesc facts tl:e court roled that, more than three years 
having elapsed since the srlspension of the bank before the com- 
mencement of the suit, eliminating from the count of time the 
period during which the operation of the statute of limitations 
tmased, the statutory bar had interposed and the plaintiffs corild 
not recover. 

Fronl the jndgment rendered in favor of the defenclants the 
plaintiffs appeal, and present the ruling for our review and tleter- 
mination. 

When this case was before us on a former appeal, Long v. 
Bank, 81 N. C., 41, in reference to this tlefencc we used this 
language : 
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i . r~,~pei~sioi~,  I)ecause, while the result ~vould be the same, the 
p:mf w s  that if the bank "had been put in liquidatiol~ on Feb- 
1.iial.J- 1st: 1866, it could then have met all its liabilities and 
~w!cemecl its on t smding  bills in specie or its equiv:llent," ~11tl 
that was t11c moi~tll in ~v11':cl1 the report f in+ the inscli\-e:~cy to 
ha\-e \wen ~cachect. 

IL; Goc$.cy v. Tery, sz ip*a,  the clause in the Merchanth' 
h n k  of Sout11 Carolina at Cheraw, vhere  the stockholders were 
l i~ade resljoidl,e '' in case of the Failure of said bank " as in 
the pweeding cme, the ~naster fixed the date of failure on XIarcli 
1 4 t ,  18ijp5, while it n-as agreed that the bank snspended specie 
IX,~~:E:I :S in Sovcnlber, 7,860, and never resnixd.  Mr. Justice 
;R\III,LE~,, speakiilg for the court, announces as the conclusion 
: w i v e d  at, '"hat the bank failed, within the meaning of the 
clause of its charter, in KO\-ember, 1860," and the statute wns 
:: bar protecting those u h o  n ere the stockholders. 

It i b  also declared that the sanction of the legislature give:) 
to t l ~ c  wspension, merely relieved the hank froru paiw and pen- 
alties thereby incurred, but [' it could uot relieve then1 from tile 
o\)ligation to pay their debt< in specie nor extend the time for 
such payment." 

4t1d again, if the bank !lad resumed 60oi1 after iucpension, 
"and had paid or offered to 'pay all it< indebtedness in specie, 
there ~vould ha-\.e been no question of the  liability of ~tocl i -  
I ~ o l d e r ~ ,  nor any questioi~ of' failure. But since it never did 
1)" or offer to pay these obligationq, it wets ever ~,Ste/.tcc[r.& insol- 
rmf n r d  its fcri!um m . ~ t  Becr~ clote of this $%st and continued 
: ~ ~ f i i ~ a l  and inability to pay." 

The  same quedion again caille before the sanie court iu T e m ~  
1-. 91cLz iw ,  103 U. S. Rep,, 442, upon the construction of a 
4rnilar pro\-ision in the charter of the Bank of Chester, and 
MY. Justice MILLER affirms the former rulingi, and says that 
!lie :illegations of thr hill, the answer, of the defendants, 3nd 
the c \-i:lencv " all show that the suipension of specie payments 
t i )ol i  l) lcbc I on the 27th d:iy oi' ? \ ' ~ : V C ~ X ~ Y Y ,  ISGO, a d  that the 



statute of limitations of four years of the state of South Caro- 
lina, applicable to such cases, bars the complainant's right of 
recovery." 

W e  camlot distinguish the present case fioi11 those acljudica- 
tions, and we accept their interpretation of the force acd effect 
<)f such imposed statutory responsibility upon individual share- 
holders, and its duration. 

hu  o w  opinioi~, the suit could hnvc heen brought, as so011 as 
the corporation became insolvent, against it rind the stockholders 
jointly, in ordcr to secure the appropriation of its assets to its 
tlebts and other corporate liabilities, aucl then an assessment 
upon "the stocliholders vithin thc limits of their obligation, to 
rnalie up  the cleficiency to the creditors. 

As the suit at  law would have been barred, the same claim 
asserted in equity would be also barred, a d  ns both the bank 
and its stocld~olclers were alike exposed to the suit, the statute 
would run in favor of each. 

Without entering upon the consideration of any other grouacls 
assigned for the ruling in the court below, ~ v e  sustain it upon 
the authority of the cases cited. The judgment is affirmed. 

S o  elwx. Afirmed. 

1. Shares of stock in a foreign corporation are personal property. and when 
the owner lives in this state, are taxable here. 

2. The laws of this state are paramount Irere, and all of its citizens a re  sub- 
ject to them without regard to the laws of any other state ; Hence, a resi- 
dent of this state who may have all his money invested in  stock of cor- 
porations in another state and subject to tax  there, is liable to tax under 
tile lans here. The tax is regarded as a tax upon the oxrner or1 account 
of his ownership, rather than upon the slmres of s t d i .  

( TVoiih \. Com'm, 82 3. C., 420 ; Redmond r. Conz'lr, S i  K. C., 122, cited nnd 
:~ ]q ) ro re ( l )  



CIVIL ACTION tried at Fall Term, 1883, of i l i ~ ~  Superior 
Court, before G?-aves, J. 

In this case the plaintif?, a resident of this state, asks that the 
defendant cornmissioners and their agents be restrained from 
collecting taxes upon his stock held in the bank of Abingdon, a 
corporation formed ~ m d e r  an act of the legislature of the state 
of Virginia, and doing business i n  that state. The plaintiff 
nlleges that the stock of the bank is taxed in Virginia for stale 
aud county purposes there, and that the same has been placed on 
the tax list here, and the sheriff threatens to collect the tax. 
'The defendants demurred to the complaint, the court sustained 
the demurrer, and the plaintiff appealed. 

Xews.  Q. Fe ,Veal and T. ,K Amp, for plaintiff. 
dttome?j Qenei'c17, for the state. 
Xi.. L 4.E Todd, for the county. 

I T ,  . . The case presented hy the demurrer to the 
plaintiff '!: complaint diffiers i n  no essential particular from that 
before us on the defendants' appeal between the same partier 
and upon the same subject matter, and decided at  January term, 
1880 ( Tt70i.th v. C'onzmissione,.s of Ashe, 82 N. C., 420). The 
conclusion then reached, after a careful and full examination of 
the authorities, and reflection, that the plaintiff's shares of stock 
in the Bank of Abingclon, n corporation forrned under the lags  
of Virginia and there doing business, were liable to tasatioli 
under the laws of this state, the power to enact which wai vested 
i n  the general assembly, must control the decision in the present 
case, for it is of the utmost importance that the law, x~hen 
declared after deliberate and careful examination, should remain 
undisturbed, unless a palpable error is seeu to have been com- 
mitted, and it is likely to lead to disastrons results. 

Since that decision, our attenticn has been called to the caw 
of Dye,, v. Osbome, 11 R. I., 321, which is so fully i n  accord 
with our ruling that we shall make a brief extract from the 



opinion of the Chief-Justice therein delivered as the o ~ ~ i n i o n  of 
the court.  TI^ defendant therc contested his liability to taxa- 
tion i n  Rhocle Island, where he resided, on stock which he held 
in cei.tain corporations formed and operating under the laws of 
~Iassachnsetts, and in  that stnte, where all the stock \v3s already 
taxed. 

The court declarecl that in the light of the eases cited and 
reviewed, the state of Rhodc Island has jurisdiction to tax the 
defendant's stock, " by having jurisdiction over the owner, the 
tax being in fact a tax upon the owner on account of ownership, 
rather than upon the shares theinselves." 

Hu ~ f e r e n c e  to the tax imposed in Massachusetts the Chief- 
Justice proceeds : '( The lnv~s of Rhode Island are paramount- 
in Rhode Island and all the inhabitants of the state arc subject 
to them without regard to the lams of any other State. ' * * 
It would certainly be going too far to hold that a man of wealth 
living in Rhode Island cannot be taxed at all, if his property 
is invested in the stocks of a manufacturing corporation of' 
another state ancl there subject to taxation." 

There is nothing repugnant to this in the ruling in Redmod 
v. Commissioners, 87 S. C., 122, where it is held that notes and 
other securities belonging to a non-resident, but in the hands of 
an agent here ernployed to manage them for his principal, and 
having an office here to perform the functions of his agency, are 
taxable. The fum?s ihemelues being here ancl in the hands of a 
trustee are declared to be subject to the taxing power, as wonld 
be personal property in n different form, belonging to a non-resi- 
dent owner. The situs of the securities, thus detached from the 
owner, is that df the agent who has and Illanages them. 

There is no error, and the judgniei~t nlust he affirmed. 
No error. Affirmed. 



1. A draft signed by an agent is n sufiicient nleruc~rnndrln~ of a cc~ntmct to f111- 
fill the conditions of the statute of fraud.;, and binds the pr inc i ld ,  thougl~ 
the name of the  latter does not appear in the instr~i:i~ent. The  antl~ority 
of the agent may he sl~own aliunde, and such mthori t?  need not be in 
writing. 

2 Therefore, where an agent of :I corporation agreed to buy land and deliver 
drafts to the vendor, wliich \\-ere clmwn by one of its officcrs and endorsed 
hy said agent, and :I deed was thereupon esecnted to tlle company, h u t  
the drafts were protested for non-payment ; Held, in an x t i o n  by the. 
vendor to recover the purchase rrloney, that the company is bound by thr  
contract. 

(~Wisell v. Curnett, 4 Jones, 249 ; Green v .  Rtrill-ocrd, 77 K.  (:., 95; Oliver v. Dis, 

V. IIooEev, Phil. Eq., 193, cited and approved). 
1 Dev. & Bat. Eq., 15.8; TVushbwn v. T I I ~ ( B J L ~ / L I . I z .  -1 Ired. Eq., 306; l'/til/ips 

G'IVII, ACTION tried at 4hll Tcrni, lSS:i, of  ASHE Superior 
Court, before G?-ctvcs, .J. 

011 the first day of October, 1581, the ylaintitY ip person and 
thc defendant corporation, through o m  R. M. Eames, its duly 
uuthorizcd ageut, entered into an agrecmcnt for the sale by the 
former of certain n~ineral interests in laud owned by him to the 
latter for fivc hundred dollars, the titlc to be inadc and the pur- 
chase money to be paid at  o ~ ~ c e  i n  c.onsumination of their respec- 
tive contracts. 

Instead of' a payment in money, the said agent delivered to 
the plaintiff fivc several drafts, each in tlic sum of one hundred 
dollars, clrawi by one William Brandreth (an otficer of the 
defendant), upon the East River National Bank of New York, 
payable to and endorsed by thc said agent, with the assurance of 
their being accepted and paid out of the funds then on deposit, 
and thereupon the plaintif?' executed and clcli~ered a deed (con- 
veying said mineral interests to the company) to the said agent, 
whir!l wtl. nccepted, and has been cluly proved and registerwl. 
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T h e  .;e\-era1 drafia werc preqented at the bank nnd protestd 
for non-payment, of which notice was given to the defendant. 

The  present action was then in>titntetl to recover the purcliase 
money aforesaid, specified in the drafts, and the defendant denies 
having ~ m d e  a contract with the plaintiff, and offer.;;, upon a sur- 
render of the drafts, to reconvey the premise3 to the  plaintiff 

kTp011 these fr,ctb the court directed judgment to b~ entered for 
the plaintiff, and the clefendant appeals. 

SXITH, C. J., after stating the above. The appellant relies 
up011 the statute of f r a ~ d s  as a defence to the action, and tlle 
only question is, whether the drafts, as containing written evi- 
dence of the defendant's contract, nre n s u f i c i e ~ ~ t  compliance 
with its requirementb. 

The  statute in this state not differing in this particular from 
the English act of 29 Char. 11, cleclares that contracts of the 
lriud specified "shall be void and of no egect, unless sucll con- 
tract or some memorandum or note thereof shall be put in writ- 
ing, ant1 signed by tile party to be charged therewith, or by some 
other penon by him thereto !awfully au'thorizecl. THE CODE, 
$1554. 

The  entire agreement is not required to be put in writing, but 
only the contract of the party against whom its stipulations are 
to be enforced, and it is sufficient if tliere be a written memorial 
of this, from which its terms can be seen, although the contract 
itself when made was verbal only. This has been held where 
the recitals were c~ntainecl in a letter and proof could be made 
witliout resort to parol testimony. J f i ze l l  v. Rurnett, 4 Jones, 
240; Gwen v . Railroad, 77 N. C., 95. 

S o r  is i t  necessary that t t ~ c  consiclcratioli of the rlndertaking 
s t ~ ~ ~ l t l  1,e in writing, and when ncccssary it may iw ~ l i o w r ~  by 
cvitlence c~l izmdc,  
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It is moreover a compliance with the statutory denland that 
the contract of thc vendee is pnt in the form of a note or other 
personal security give11 for t h e  purchase money. 

111 Jfizell v. Bumett ,  sqwc~ ,  PEARSO\, J., nlakes this cxposi- 
tion of the law: 

"The statute provides," he remarks, "that the contract sl~all  
be signed by the party to be charged therewith. This ausmerb 
thc p rpose ,  which is to exclude perjury in an action to  cnforcc 
the contract. I n  reference to the other party the 6tatute is silent, 
and there is consequently nothing to justify the construction that 
he i i  alio rcquireil to sign. I f  the purchaser of land pays the 
priw in cash, taliillg the bond for title, there is no reason why 
he t-houltl p u t  his signature to the contract. So, if he gives cr 

note J'OY the prtee, that is slcflcieq~t, clthour~h flw rtote moles 7t0 wf- 

w r  )Ice to Ihe mltmct." 
The transaction froin its inception to thc delivery of the drafts 

\\as csclrlsively between the parties to the action, the deed was 
ruade to the cxompany and accepted by it, the drafts mere a inearls 
of paymet:t I)y the defendant of the price of the property con- 
veyed, and they were put in that f'ornl by its agents for its I>enc- 
Gt and wit!l its sauction. 

4s t!ii. :I ~nlficient mcnlorandun~ of t l ~ c  defenrlant7s contract to 
bint l  i t  w i t l ~ ~ i l  the meaning of the htatnte? This i.; thc only 
point r~lin~cl 011 the appeal. 

It tloc- not :tdrnit of question that all the elements of the 
clefe~:tl ~ ~ j t ' b  contract necessary to be in writing are to be found ill 
t h e  draf't., :ind the only difficult? arises out of their being in thc 
f'orm c l t '  pcrsonal securities of the perso~ls who draw and endorse, 
ant1 l r  l ~ i c ! ~  upon thcir face have no apparel~t  connection with fhc. 
company for whom thcy were then acting, and untlcr an~p le  
autltorit?. T l ~ i s  objection, however, we think,'llas been removed 
in thc con5truction put upon the words of the statute by former 
adjudications. 

I n  Olicer v. nix ,  1 Dev. & Bat. Eq., 158, Chief-Ju~tice Rns- 
F I X  says: " Wit11in the statute, the signature need not be that qf 
the p~*incipcd, nor in his Izcime, hut that of' the agent is sufficient." 
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~ E A V E S  v, MINING CO. 

These words are adopted as a correct expression of the law by 
NASH, J., in Wcrshbwn v. Waskbu~n, 4 Ired. Eq., 306, and 
again in Pl~illips v. Hooker, Phil. Eq., 193, where RATTLE, J., 
in answer to the objection that the contract was that of the agent 
only and did not bind the principal, says: " W e  think otherwise. 
It is true that the note or ~nemorandum of the contract does not 
expressly state that Amos Harvey was the agent of the defeud- 
ant, or that he was acting as lier agent, but it does sufficiently 
appear by implication that he was so acting, for he saps: 'I do 
agree for Mrs. Hooker to make a deed,' which means she shall 
make a deed. This shows that Harvey was acting as agent, and 
then a signature in his name satisfies the requirement of the 
statute of frauds, as was expressly decided i n  Oliver v. Biz," 
and he adds: "Besides, it appears from the answer, that the 
defendant admitted the agency and ratified the contract of sale 
made by the agent, a circumstance which is also relied on in  
Olive,. v. Diz, as having a binding effect upon the principal." 

The statute does not require the party's own signature to the 
rnemorandum, in thc worcls of a recent author, but allows it to 
be signed by '(some other person thereto by him Iawfully aathor- 
ized." 

So it is hcld that a member of a corporatio:l is a competent 
agent under this clause to sign for the corporation or a partner 
for his firm. Browne Stat. Frauds, $367. 

As the authority of the agent to act for his principal may be 
shown aliunde, and here the authority to do what ma3 done is 
concedecl in the case, so it is not necessary that the name of the 
priucipal or his relation to the transaction shall appear upon the 
writing itself, or in the form of the signature. It is sufficient, 
thnt the act was throughout for the principal, and with his full 
concurrence to make the memorandum, to fulfill thc conditions 
of the statute and impose a legal obligation. 

This proposition rests upon ample authority, as a few refer- 
ences will show. 

I n  Pcrnbome v. Floglo., 9 Allev, 474, BIGFI,OW, C. J., declares 
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- -P-~P----------.-- - - 
X ~ a v ~ s  t'. ~ I I X I X G  Co. 

that 3 1 1  agent may write hi, own name and thereby bind hi5 
~r incipal ,  ant1 that parol evidence is conipetent to prove that he 
signed the memorandnnl in  his capacity as agent. 
:' It is clear," says IIOYT, J., "that the authority of the agent in 

such a ca-e need not be i n  writing." Dykes v. Towrzsenrl, 21 X. 
P., 57 .  Erowne Stat. Frauds, $ 3 7 0 ~ .  

I t  iz  not necessary that the authority should 1)e i n  writing. 
Blood r. H c ~ d y ,  15 Xaine, 61. 

The  statute does not exclude p r o 1  evidence that a written con- 
tract for the sale of soods, purporting to be between the seller 
and buyer, mas i n  fact made by the B u p *  only (re crgel~t j b  
mother .  Wilson v. Newt, 7 Tannton, 296. 

The agent's siguatare may bc in his own name, no principal'.: 
name or fact of agency appearing in the ~neruorandum, and p w o !  
proof  ill be admitted to show the agency and hold the princi- 
pal. Brownc Stat. Frauds, $3703. 

T o  the same e E x t  are Jol~oh,:so?z v. Doch~c, 1 7  IlL, 433 ; C~wti.~ 
v. Blair, 26 Miss., 309 ; ,?fcTtrfm,fer v. JIc -?I~ILcLI~ ,  i r )  Paige 
(PI'. P.), 3%; Champli,~ v. Pnrish, 11 Ib . ,  405. 

The drafts then being drawn by an officer of the defenclant ant? 
endorsed hy another ngent who conducted ail4 nndertook to con- 
surnmate the negotiation, are adnlittecl to be in the exercise of an 
agency and in Icgal cFed the act of the company, whose opera- 
tiom are conclacted by agencies, and as the sum contracted to be 
paid fully appears therefrom, it is the same as if the instrnments 
wcrc corporatc acts in form, as they are in efl'ect, and thui  the 
statute is complied with. 

There is no error, and judgmeut will be here entered in  affir- 
mation, with costs. 

No error. ARrmed. 



E.r~:c~nrr':\~r tried at  Fall 'I'cr~n, 1 SS::, of' (;-\hros Supci 1 ,' 

Court, I.)cfi)re Gilow, J. 
Defentlant appealed. 

veczy and for the rccaovcry of poisession of' \rlric11 tlic prcwirt 
action was begun o n  April IOth, 1880, :we daimtd by the. plait;- 
tiff under a decree rendcrcd in the superior corirt of (hito:: 
agaiuit the heir>-at-law of one 31. A. Moore who purc l~ami  t l ! ~  
sai~lc at :I sale ~ ~ i a d ~  by tbe sheriff under several c m w t i o i i +  

issued on judgnients rendered at spring term, 1876, :lgaiusitil,,. 
Gastou Mining Company, :I corporation formed u n t l ~ r  thc 1 : ; ~  
of this state. T h e  s11eriE's dccd to Moorc Imru (late oil So\  211:- 

1)er IStli, 1876. There were nrmerons rulir~gs i n  rcfccrenw to 

evidence introduced 1)p the plaiutiff on the trial of' thc' i k - v  

scs.4on :lssertecl o~rriership in itself 
2 i 
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I n  order to show that no estate passed to the purchaser at  the 
sherifl's sale, the defendant introducecl a deed froin Walker, 
Jtacliey & Becktvith conveying the premise3 in dispute to the 
Gaston Mining Company, and a dced from the latter, dated on 
December 3d, 1873, to one George Bull  in trust to secure a cer- 
tail1 inclebtedness of the said company and one George J. Rich- 
ardson to Walker, RIackey & Beckwith, the former owners ant1 
grnntors. This deed was admitted to registration upon proof of 
aclruowledgment before a commissioner of this state in  the vity 
of Philadelphia, exhibited before the  clerk of the wperior oonrt 
of Gaston, adjudged by liinl to be snfficient and ordered to \)c 
registered. , 

This deed in trust was discharged, and the estate restortd to 
the grantor compmy by an entry of satisfaction upon the margin 
of the registry thereof, as directed by the statute. Rat. Rev., c s h .  

3.5, ban. 
The  defendant exhibited a second deed from the Gaston l l i n -  

i11g Company, made on Xarcb 16th, 1874, to B. I<. Jamison & 
Co., in trust to secure coupon b o l ~ l s  to be issaed. 

The  defendant also offered in evidence a third deed for thc 
same lands, dated on February 3d, 1875, conveying them to 
Tl'illiam 31. Stewart, in trust to secure coupon bonds to t l ~ c  
amonnt of one hundred thoucand dollars under t h e  a ~ t l ~ o l  it? 
conferred in the act incorporating the  said conlpauy. I'rivntc 
acts 38'74-75, ch. 9, $3. 

. The concluding clause of this deed, whicb is full and minute, 
and whereof a copy is attached to the trantcript, is in t11e.e 
words : 

" I n  witness whereof the said Gaston Mining Company have 
wuscd this indenturc to be signed by their president and attested 
hy their secretary and their common seal to bc affixcd lierc!o, 
tl:e day and jear first above written. 
[L .$.I G. C. WALT<ER, Presidel~t. 

Attest : GEORGE BULL, Secretarj. 
Signed, scaled and delivercrl in prmencse of Geol.gc 13~11, Scc- 
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T h e  probate is in this forni : 

PHILADEI,PHIA-ss : 

Be i t  remembered, tliat o n  this 2d day of February, 7 5'75, 
i)ersnnally appeared before me, a commissioner of tllc kt l t tu  of 
Sortl i  Carolina, residing i n  the city of Pliilaclelphio, Gillwrt C:. 
TValker, president of the above named corporatioll, wllo k i n g  
duly sworn according to law deposeth and saitli that he  w:is 

personally present at the execution of the above written mort-  
gage, nnd  the comn~on seal of the Gaston Mining Con~pany was 
duly affixed thereto, that the seal so affixed iy thc  common ant1 
corporate seal of the said Gaston Xining Company, and that the 
above written wortg& was duly sealed and delivered by, as and 
for the act and deed of tllc said corporation of the Gaston Min- 
ing Company for the uses and purposcs therein mentioned, ant1 
tliat the name of this deponcnt, subscribed to the said mortgage 
as president of the said corporatiorr in attestation of the due 
esec~ltion and delivery of said ~nortgage, is of this deponent's 
~ w o p e r  handwriting. 

Witncss my 1i:~ncI and seal the dny and pwr 
[I,. s.] abovc nritten. 

THEO. D. RASD, 
Commissioner for Sor t l~~Caro l ina  in Philadelphia, Ptr. 

The probate and registratloll arc as follows : 

XORTH CAKOLIXA, Probate Court. 
G A ~ T O X  COUSTY. 1 February 16tl1, 1873. 

T h e  foregoing deed and certificate having this day been exl-rib 
ited before me, E. H. Withers, judge of probatc for Gasto11 
county, and it appearing to the satisfaction of the court that thh: 
same has been regularly executed and proved before Theo. 1) 
Rand, a commissioner of deeds for Xortli Carolii~a rcniding in 
Philadelphia, Pa., therefore let said deed and this certificate tw 
registered. 

Tlritnws lily lialid and swl  this 16th dny of 
[L. 6.1 February, 1875. 

(Signed by the clerk as probate judge). 



BASOX o. Mrxrpci Co. ------ 
Received into office for registration this 16th  day of Febru- 

ary, 1873, at  4 o'clock P. x., and fo~thwith registered. 
(Signed by the register of deeds). 

The atlnlibsivn of' tlle:e three dceds from the company was 
oppsecl by the plaintiff for an alleged imperfcctiou in the exe- 
critioll by the corpo~~tion,  and insufficiency of proof to ~vnrrant 
tlteir registration, and sustained by the court. 

\Ye have not ict out the form of' cseccltion and manner of 
proving the two former, for the rca~on that if the latter be free 
from the imputed defects, it answers as effectually for the pur- 
pees of the defence 3 5  if a11 of t11enl were. 

There was no connection or privity shown to exist betmeera 
the d(bfendant and any of the grantees, nor any title in him. 

Upon the only issue submitted to the jury, "Is the plaintie 
entitlcd to the possession of tile realty clescrihcl in his com- 
plaint ?"  they .were directed by the court if they believed the 
evitlcncc, to f i nd  for tile plaintifl-: 

While the defendant corporation faiIs to &how any estate in 
itself or any relation in  the trustees in the several conveyances 
fi-om the Gaston Mining Company, protecting its possession 
agaioft the claim of the plaintiff, his recovery depends upon 
his own positive right to have possessiou, and the proof of such 
right in another, to whom he is a stranger in interest, as effechn- 
ally defeats his action as if shown to be in the defendant. 
Waiving the quehtion whether upon the facts contained in the 
rccortl he has shown title to the premises directly or by es top 
pel, not reaching to the defendant, in the absence of evidence of 
its claiming under those to whom it does not apply, mcI without 
enquiring whether the debtor company, under the deeds, if 
valid, is snbject to sale under execution, we proceed to consider 
\&at seems to be the essential matter of controversy presented in 
the appeal, the sufficiency in substance and form of the last deed 
of the Gaston Mining Company to pass its estate to the grantee 
n:~nred therein. 



So reawn alq~euring in thc rccord is assigned by the court for 
xfriiing to receive the ~ c v c ~ d  deeds in evidcilcc to show tht* 
divccting of the cstate in  thc lands out of the Gaston Mining 
('ompany prcvioos to thc ~ a l c  under execution, upon which was 
prvdicated thc in i t rn~t ion to the jury, but from the conr~e  of the 
tqp iuen t  we iiifcr it wai because the deeds were not in the form 
presc~ribect b!- the Rcvi-ctl Code, cll. 26, $52, which were tleenletf 
to csdadc  evc1.y other ~nodc of c,onveying land by a corporn- 
tion. The ruling thcn involves two enquiries : 

1. The legal sufficiency of the deed at comnlon law to pass 
the estate ; and, 

2. T h r  meaning of the *tatutory provision. 
I. The deed has in our opinion the legal requisites of the turn- 

tuoll law to operate a i  a valid conveyance of laud. 
The techuical mode of executing the deed of a corporation is 

to coac.ludc the in-tr~nicnt,  \;l~ich .;hodd be 4gilecl by son~e  om- 
r w  or ngcnt in the name of the corporation, with : " 111 testi- 
mony whereof thc common yea1 of wid corporiltion ia herranto 
affiscd," and then to afEs the seal. Ang. 8: -4mes Corp., 5225. 

" If  :1 c30ntmct purporting to be sealed with the seal of n cor- 
pomtioi~ i, ofi~cvl in ~ d e n w ,  :u~d it  i. pl.ovetl to  have b ~ 1 1  
signet1 :illif executed by the proper agents, the presumption k 
that the ,mil n-ai also ~.egnlarly affisccl by the proper authority, 
and a coi~tract uncier scal, esecutecl by an agent, within tllc scope 
of I l i ~  apparent power<, will bc llclil valid and hiriding upon thc 
i.orporatio11 until evidcnce to the con t~my h r  been adduced." 
Morawitz on Corporations, 5169. 

'I'hc co~lmou seal of a c*orporatioii affixed to the dced is tan- 
tainonut to n delivery, and suffice&, nothing to  the contrary 
appearing, to pass au cstatc iu I:latL, although there may not 
havc becn an actual delivery to thc party. Grant on Corpol.a- 
lions, 6::; '78 l iaw Library, 71. 

I n  Hvtchi)ts v. Bynu,n, 9 Gray, 367, the deed was I~el(l to be 
a u f f i ~ h t l y  authenticated ~rhcrc, the clawe w : ~ ~  : " l u  witness 
wheveof the haid Bri*to\~ glo~li~ty Saviug* Banli, [by Gtwge  



. l f \ v ( ~ d ,  t11cir treasirrcr, tll~iy authori~ctl for this purpotc, have 
lrcmunto set their uame and seal," 'adding the signature of the 
trcasuiw and thc corporate seal. 

i2nd :\gain, the mords, " I n  testimony whereof the said party 
ol" the first part (the corporation) have caused these presents to  
Iwsigned by their prc4dent and their common seal to be :~ffised," 
fitlloued by the signature of the president and thc corporate 
1 Hawt V. Adoins, 4 Allen, 8. 

In  Bl~chs1~il.c V .  Iowa Ilome Co., 39 Iowa, the court say that 
when the corporate seal and the signatures of the officers exc- 
vufitlg t f ~ c  deed are proved, thc court will prcsume the posee~sion 
of autltority, and the sed itwlf is p i m n  facie evirlcnce that it 
was affisetl by ])roper authority. 

We think it clear from thesc authorities that the dced from 
the Gtlston Mining Company is properly executed, and it is 
cqu:dly n1anife.t that the proof before the com~niisioner n a s  
:\nyly sufIicicnt to ~varrant the order of thc clcYk for registration. 
XI. The remaining enquiry is as to the interpretation of the 

statute, and whether the method there prescribed for the convey- 
:rum of laud by corporations is exclusive of a11 others alitl man- 
datory iu  its requirements. The enactment is in these words: 

"Any corporation may convey land and all other property 
ti3nsferal)le by deed, by deed of bargain and sale or othw 
proper deed sealetl with the con~nzon seal and signed by the presi- 
dent, or presidirig member or trustee and two other members of' 
the corporation, and attested by a' witness. Rev. Code, ch. 26, $28. 

In thc Revised Statutes, ch. 26, $1, from which this clause 
was transferred, the lnngnage is a little different, declaring "that 
it shall be lawful for any corporation to convey lauds by deed of 
I ~ r g a i n  and sale, sealed with the .~0117111011 seal of said colxporn- 
tion and signed," ?kc. 

I n  the sections immctliately preccding ancl following that in the 
Eevised Code, the terms are positivc and mandatory. K O  cor- 
p o d i o n  created by letters patent for the purposes lierei~l 
albweirl, dlnll, under any pretence, engage in banking. Sec. 21. 



Suits against a corporation n hen at  law shall Lc by proces* ui  

surnnions, etc. See. 23. 
The  service of' iummorie, if agaiast any insnrallcc cornpan!., 

&c., shall be inadc by leaving a copy, kc .  Sec. 24. 
T h e  other antecedent sections ,dlorn thc santc tliffe~wet.. of' 

phraseology, indicating the use of' the word "may" i n  w t i o n  22 
as in section 17,  where the right to hold real estate i i  conferrccl, 
to be in the sense of permitting end authorizing, without; impnir- 
i n8  the rights and modes of action incident to a chorl)oi.atc hotly 
ai such. 

I n  this view \w are fully su5tained by the ruliug of the supreinc 
court of Xnncsota ,  in the condroctioa of a \cry 41niiar ennct- 
incnt. Xorr i s  v. A7eil, 20 Ofinn., 531. There, the plaintiif 
claimcd the laticl rtpon which the trcipasse3 ltad bee11 c~onimittetl, 
under a deed ending in the words: 

" In  testiniony whei~of ,  thc iaicl Osfortl Fcnlalc College htls 
caused thew presents to be sigued by the preiicicnt of its board 
of directors and corlntersigited by the iecretary thcreof; and its 
corporate seal to be hcrcto affixed, t h i n  3rd (lay of' Soven~l)w,  
1868. (1. H. STODLMRD, Pres. 

J. H. HUGHES, Ser'y. 

The  statute in that state declares that "every corporation 2ii- 

thoriaed to hold real estate, may convey the samc 1)y an agent 
appointed by vote for that purpose," and it was insisted i n  argu- 
ment that "every other mode of corporate conrcyancc \\a- cs- 
clwled." 

The  court held otherwise, snyil~g: ':We think that the pur- 
fw.iw)f this provision was to point out one way in which a cor- 
poration might properly make a conveyance of 1.cal t*t:~te, hut 
there is 110 reason for suppos i~~g  that the intention v a ~  to csclutlc 
the other and very common practice of a conveyance b ~ -  n cor- 
poration through one or more of its officers; for instance, i t ,  

president, secretary, treasurer, instcotl of throng11 nn agrl~t :;;:- 
pointed by vote for that particular purposs." 



I\-c think our statute should bear the same cvnsfr~wtion, :IS 

ennbling in  i t h  effect, intended to point out n convenient ant1 eer- 
tain mrthotl for the transfc~ of real estate, but leaving still optnu 
that ~trovitletl by the con~mon Jaw, ttncl wliich has been prrl.+i~td 
in t h  prewlt wse. 

For  this c r rm the .judgnwnt nir~st Ix, revc~setl, and n cer~i~.e 
rii' ,)or0 u:.dc.~t.d, and i t  iy  so ailjudgeil. Thi5 will be certified. 

Error. T%ni7.e de ~ o r o .  

S. .\. YOUKG P. B. T. BARDISS nnd others. 

E . rec . rx~:s~ ivied at  Spring Tern), 1883, of C'or,umms S o p -  
linr Court, before illrtcRtrr, J. 

The plaintiff alleges ia 11is conlplaint that the defendants as 
:x3~or  and con~missioners of the "town of Fair Eluff" are in  
~ O ~ > P S " O I I  of the lands dehcrilted therein and unlawfully with- 
hold from hiin possecsion thereof. The defendnuts deny the 
allegation of the complaint. 

On the trial the plaintiff iutroduced evidence to show title to 
rile land in himself, and that he WE in possession thereof on the 
YOtli of'June, 1880; that on that  day the ni:tr.jhal of the said 
town, by order of its mayor, put him ont of posse~sion, and 
(c&:ce that time it p i e  land)' has been in the possession of the 
town of Fair  Eluff, represented by the defendants." 

The defendants demurred to the evidence upon the ground 
that the possession kas proved to he in the " te~vn of W i r  
Rlufff," and not 111 then), and that :if. the town was not x party 



to the action the plaintif ~ o d d  not recover. Tile court bei:~g 
of that opinion, the plaintiff subnlitted to :i judgment of' noo- 
suit : ~ n d  appealed. 

MER~:IMJS, 6. Our opinion is that the pl:tintiff' canuot 
maintain this actioq taking the filcts to lie as they appear i n  the 
case settled upon appeal. 

Thc "town of Fair Bluff'" is a n~unicipal corporation, created 
by >in act of the general assembly (priratc acts of' 1872-'73, ch. 
84). The defeildants are described as the lnayor and conlmis- 
sioners of that corporation, and i t  seems that it n-as the purpose 
of the plaintiff in  this action to sue it. I f  io, he should have 
sued it i n  its corporate name, and 3. 11c clicl not, he ha- failed to 
make it n party. Corporations nluzt sne and be sued by their 

r 7 nninci, like natulal  persons. l l i e  action is iu effect against the 
defendants in their individual sod pe~ronal cap&ity. The 
designation and descriptive worcl~ appended to their namei are 
mere snrplueage and go for ~lauglit. '1'11e action is not ngni~st  
thc corporation but againit the individuals ~vho3e oficerq anti 
agents they are. Any judgment that might be rendeld i n  it 
would not be against the corporation, because it llw not l m n  
sued. Bi*ittain v. Newkcwl, 2 Der.  & Hat., 36.3; i?launey r. 
lug. Go., 4 Ired. Eq., 192; Ins. Co. v. Hielis, 3 J o n q  38. 

The  evidence showed that the posuesiion of the land in ques- 
tion was i n  the corporation " reprc~entcd by the defendants," and 
a i  it mi not :i party, there corlld bc no rccwve~y against i t ;  so 
that, as to i t  the action must fail. 

I f  the action be treated as against thedcfendants perbonally, a3 
it mnst be, it cannot be maintained, because the evidence did not 
slio\v that they were in the actual possession of the land for any 
purlme, or that they claiu~eci any interest in it. I f  thc2 plaintif 



ooul,l liavc shown that they wcre in the. actual possession, 
even though they might be in possession nnder the corporation, 
the action might be maintained, just as an action might be maiu- 
tained against thc tcnant in possession under the landlord, or 
against any one ip actual possession. 

If, however, i t  bc taken that the dcfcndants wcre construc- 
tively in possession, as the mayor and commissioners of the 
'' town of Fair Bluff," and in no other way, or if that cor- 
pardon w r e  in possession, "represented by the defendants," a s  
the case states, the action could not be maiutained against them, 
becanseathey were not claiming in the actual possession. 

C'orporations, in contemplation of the lam, arc capable of 
having actual possession of land, and whatever may h a w  
bccn supposed to the contrary in the distant past, it is now set- 
tled that the actions of ejectment and trespass lie against them. 
Ang. (f5 Ames on Corp., $ 5  186, 240; Malone on Real Property 
Trials, $5 88, 89 ; Btric~. v. Railroad, 2 Hill, 6%. 

There can bc no question that when the officers or servants of 
a corporation have actual possessiou of its land, an action may 
be n~aintained against them to recover possession. Rut such 
possession on their part must be actual, and not such as arises or 
is implied by simply going upon the lalid occasionally i n  the 
exercise of the office of mayor and alderman, or in going upon 
it ten~porarily to do some special service or act that requires but 
n short time to perform it. The possession necessary i n  such 
cases, to warrant an action, must have continuity under some 
claim, colorable or otherwise, and not such as arise3 from doing 
service mitliout claim of possession. Hence a mere laborer or 
servant of the corporation doing service or act; upon the land at 
the con~nland of its principal officer, has not actual possession in 
the sense necessary to sopport an action for possession. Lucas 
v. Johnston, 8 Barb., 214; Chiniquy v. Catholic Bishop, 41 
Ill., 148. 

The court properly held that the plaintif? could not recover, 
arid the judgment must be affirmed. 

KO error. A 6  rmed. 
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.J. 'r. KOP1I:R and ~r~llei-s v. TOWS OF LAURISBVRG. 

A ninnicipal corporation has the right to provide indemnity for its oficers 
\vho may incur liability to others in the bonu ficle discharge of their duties ; 
T/IET$JIY it is competent for :I town to appropriate a reasonable amonnt of 
its f t ~ n d s  to e i ~ ~ p l o y  counsel to defend its police officers in actions for f:~lse 
i rnprisonnle~it. 

MOTIOH fur in juuct io~~ lieard at  Fa l l  Term, 1883, of' RICH- 
JIOXD Superior Court, beforc Mklioy, J. 

The purpose of this suit is to restrain the defendants, the 
mayor and commissioners of the town of Laurinburg, a rnuaici- 
pal corporation formed by law, from employing and paying 
c o u ~ ~ s e l  for services to be rendered in certain actiom, civil and 
c~. in~ioal ,  clepending in the s u p e r i ~ r  court, out of the public 
fu~trls in the treasury derived from taxation. Two of these are 
prnse~utions against separate parties who are charged with vio- 
lating a town ordinance which forbids drunkenness, the use of' 
profane or indecent language, the exposure of the person, or 
other disturbance of the public peace; and two others are suits 
instituted by those so charged against the town constable and his 
a 4 s t m t  for arrest and false imprisonment. The  causes of action 
in all have one aud the same source. 

The  plaintif% in the last mentioned suits were arrested in the 
said town by the defendants therein for alleged public driulken- 
ness, which accusatior~ the plaintiffs deny ant1 the defendants 
affirm, and the affidavits read before the judge, upon the hearing 
of the motion for an injunction continuing the temporary 
restraining order previously made ex pnrte) are io conflict in 
regard to what occurretl when the arrest was made. T h e  testi- 
mony of one of the present plaintiffs relates to the evidence 
given in at  thc trial, before the mayor, of the parties arrested 
for a violation of the ordinancc Ily TV. B. Hatton, the c6mtable, 



in reference to the condition itnd coltducbt of the a r . r u d  TIke 
other teitifies to his seeing them at  tltc tirnc; that t1it.y \verc 
behaving in nu  orderly and pcnccnblc Illaitocr, and ncither \ \ , ib  

drinking to escesi or tirunli, and that th+ were whjccted to 

great vioIeuce and indignity 1)y the oficcr and tl~osc ahling him 
md even after being taliell into custody. 

The statement of the mayor i* that Ilc w n ~  present when Mat- 
ton went up  to arrest H. F. Deatou, one of the accused, ant1 
that he and his associate, F. 11. Deaton, on September l ~ t ,  1883, 
both of them, were dronl;, and this he infers from the fact that 
they were staggering and acting as drunken men usually act, 
and so when brought to trial before him he a d j u d g d  them 
guilty of the charge; that .when the arrest was attempted with 
the aid of the deputy Reaeelej-, the accwed nladc violent resist-' 
ance to heing carried before affiant, and assaulted tlle officer and 
his assistant, and that thesc latter wtcd tl~roughout i n  self-dc- 
fence, the whole disturbance being n.itne~sed by affiant ; that the 
arrested parties were not in  a proper condition to bc at  oncx 
arraigned and tried for their conduct; and further that the s:tid 
Hatton is a most efficient public oificer. 

Upon the evidence the court refused thc apjdicatioo for an 
injunction, and dissolved the p r e ~ i o u s  ~ . ~ p c w f e  order of restraint, 
and from this judgment t lie plaintiffs appeal. 

J5.. Joku B. Shaw, for plaintif% 
Messm. J. T. Legrand, Btwu~ell, ilflrlker ci? Tilletf a n d  Strowj 

& Smedes, for defendant. 

SMITH C. J., after stating thc i~bove. We do not feel cdled 
upon to determine the facts of the transaction, 50 differently rep- 
resented in the affidavits, and we recapituldte only so much of' 
the testimony as shows that all the ac.tio1t.j originated in an  
attempted discharge of public duty and the ~ntlit~tenance of good 
order i n  the town, and whethcr there was in fact :I I)renoIi of the 
town o r d i ~ ~ n l m  (8on11ltittt.d i ~ r  Irrc+tlnc.e of' the offiver :twl ntayor 



wliich warranted the io~nietliate arrest, or whether violerlce mas 
used in excess of' any required t o  overcome the re~i-tance offered, 
are, in our view, not material enquiries to be answercd in pnssiog 
upon the d i n g  brought up for review. 

The  right of a man ic ip l  corporation to provide an indemnity 
for its officers who n ~ n y  incur a. liability to others in the b o n c ~ j c l ~  
cserci5e of their fuuetions while engaged in thc discharge of 
their duties, is too well settled by adjudications, and too well 
founded in consitfemtions of public policy, to admit of contro- 
r I t  i~ w c x p r e d y  cleclarecl in l Dill. Mun. Corp., 598, 
ant1 the reference5 f i l l y  support the general proposition asserted 
i n  the test. 

The conseclucnces might he most serious if such officers were 
to be lcft to struggle alone and unaided against every action that 
persons arrested m y  choose to bring upon an allegation of abused 
ant l~oritp,  ihoztyh hojleat/y e;ce~c+isccl, i n  the maintenance of' t l ~ e  
public peace and the preservation of good order, and the results 
of \\hi&, though hncccssful!y tlefenclctl, ~li ight  prove disastrous 
to thc officer. 

Within the rnngc of this c.onc+eckl porrcr must bc en~bracetl 
t l ~ e  cmployment of counsel and the payment of a reasonable 
con~peasation for their services, ancl the more nece-ary i i  it to a 
municipal body, such as this iq, who h a w  no regular and sala- 
r i d  legal adviser to resort to in case the occasion shall require. 
Such n right, limited by a just responsibility for its exercise, muit  
abide in the corporation as essential to its own self-protection, 
and the attainment of the ends for which i t  is formed. 

Adjudicated cases are not wanting in the reports xhich sustain 
t hir view, to some of vhich we will refer. 

In Bnncroff v. Lyw$eId, 18 Pick., 666, WILDE, J., declares 
' i that  towns have an authority to dcfend c ~ n d  indemnify their 
ngents who may incur a liability by an inadvertent error, or in 
the performance of the duties imposed on them by law." 

So it i-; said by ~?T,CTCHER, J., delivering the opinion in Bob- 
biU v. Savoy, 3 Cash., 530, "that  it is difficult to see why a town 
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may ~ l o t  be at expense to take care of tlrcir interests involved in 
a suit, where their servant is made a party, as well as incur ex- 
penses to protcct their interest? in a suit where the town is a 
party. * * * Where the servants of' thc town have madc 
mistakes which have rendered them liable at  law, it has beeii 
held h y a l  nncl p ~ o p e ~  for  the t o w  to meet the expense." 

Tn the later case of I3arlseU v. H a ~ c o c h ,  3 Gray, 526, the court 
m y :  ( 'KO qnestion is made as to the power of' towns to i d e m -  
wxy t he i~ .  qficers n r d  ayenis agcrimt Iitrbilities it2 the bona $c?e 

discharge of their duties." 
But  a case more directly in point is that of A'hernml V. Caw, 

6 Rhode Island, 431, the facts whereof are briefly thcse: "An 
action of trespais was 1)rough t against the may or of Sewport, 
and the cvmqtable, who acted i n  his aid, comn~ittcd the acts 
complained of in virtue of thc powers conikwed upon him in hi* 
official capacity hy an act of the gencral assembly of Rhodo 
Island. At tllc first tria!, the jury disagreed; a t  the wcond, a 
vcrdict was rendered for the plaintiff; aad  set aside; :it the third, 
a similar verdict assessed the dan~agcs at $2,500, \vhich were re- 
duced, hy plaintiff's consent, to avoid itp being also set aside, 
to $1,500. 

Thc action wai  brought by certain tax payers to elljoin the 
paymcwt by the treasurer to the mayor of moneys appropriated 
by the  city c~ouncil to defray the cxpenies of the suit. 

The  injunction n-as denied, and BRADIXY, C. J., ~ p ~ ~ l i i l l g  f'or 
the caou rt, uses this language : 

"Iq it thcn one of the usual and ordinary cspen6c~ of' a city 
to protect its officers, who, while exercising in good fhith the fnnc- 
tions of their ofice, have been found by the vcrdict of a jury to 
have exceeded the lawful powers of that office and to have tres- 
pnwcl upon the rights of a citizen :' I f  the power to indemnify an 
officer u.nder these circnmstances does not rest in that body who 
appropriate t h ~  n l o ~ e y  for a11 the legitimate clutie- of a muuici- 
pality within its own province, the vnrioui executive officers of' 
a city pc r fom their drltics at the peril of an individual re-pon- 



sibility for all their mistakes of law and of fact, however honest 
and intelligent they may be, and also at  the peril of the possible 
mistakes of a jury naturally jealous of the rights of the citizen 
when brought in conflict with the exercise of official power. I f  
the officer is thus responsible, he will naturally be too cautious, 
if not timid, in the exercise of his powers which must bc frc- 
quently exercised for the protection of society, before and not 
after a thorough investigation of the casc in ~ v h i c l ~  lie i5 cnllcd 
upon to act. * " " W e  lino\\? of no case in which, vliile 
the officer continues to act in behalf of the community, and not 
in his own behalf, it is licld that the c o ~ ~ ~ ~ n u n i t y  cannot indeni- 
aify him." 

Concurring in this cxposition of t l ~  Ian., and co~~ceding to the 
corporate authorities of the town the right to app1:- a rcasonable 
amount of the moneys in their treasury for the purposes con- 
templated, \\e cannot undertake to supcrvi~e their action and 
stol) them in their effort to vindicate the corporate authority a t d  
protect their agent in the enforcement of their ordinances. 
Therc is no such abuse shown as narrants the intcrferencc of the 
court. W e  therefore sustain the rulings of the court in refusing 
an injunction. Let this be certified. 

S o  error. AfErmd. 

FRED BUNCH v. T O W S  O F  EDESTOX.  

To'ozcnu. and Cities-Liability for,injzwg occasioned by d~fectiw 
side-walks-ATegligencc. 

I. A town is liable in damages to one who receives :in i r~ ju ry  by falling in an 

excavation near theside-walk (made by the owner of n lot fur a cellar), 
where it appears there a a s  no concurring negligence and the ~nanicipal 
authorities failed to cause to be erected a railing to prevent accidents 11) 
passers-by. 

2 The conrt intimate that the owner of the lot n ~ s y  be mswernble in d a m -  
ages to the plaintiff, but this is no defence to the defendant town. 

(Ntll r. Clmrlotle, nnd cake cited, 52 T\'. C., 65 ; Lez t l s  v. R a l e ~ g h ,  77 X. C., 220, 
cited and api-oved). 



CIVIT, A( ~ l o ~  tried at Spring Term, 1883, of CHOWAN 
Superior Court, before Shepf~erd, J. 

The plaintiff' brorrglit this action against the board of coun- 
cilmen of the town of Edentou, to recover damages for an injury 
c~wsioued 'o-  alleged negligence un the part of the town in fail- 
ing to ! w p  the 4 w t s  in  proper condition. 

The plaintiff TWY going along tha side-walk on ?thin street, 
:it night, and fell into a pit and received the il~jtlry complained 
of. T l ~ e  fktz  relating to the accident and those bearing upon 
the point tlccicled, are buEcieutly set out in the opinion of this 
w11rt. 

Thc fo!Io:ving issue> were ~~ibmit ic t l  to the jury : 
1. Did the dcfendant~erect or cause to be erected around the 

pit m y  sufficient guald or barrier for the safety of travelem? 
Answer-So. 

2. Did they proviclc. su%c~icut light near the excavation t o  
cn:lble tr,ivelers to sec nncl avoid the zame P Answer-So. 

;%. Did thi: excavation inflade a portion of the iitlc-\\.cllli? 
Answer-So. 

4. Did the plaintiff by his negligence contribute to the in- 
jury ? Answer-So. 

6. What amount of danlnge.; ha? the plaintiff bustaintxl? 
Answer-$50. 

I t  was sclinittcd on the trial that the excavation 11acI been 
open for sevcral weeks, to the knowleclge of the defeudants, 
before the accident occurred. 

The defendants resisted the motion for judgment upon the 
g r o w d  that in passing upon the third issue the jury find the 
cxavation dicl not inclnde any portion of the side-walk or 
street. 

The court gave judgment fbr the plaintiff and the defendaots 
appealed. 

Jlessrs. Ji'. $1,  Moore and Pi.g~deiz & Bumh,  for plaintiff. 
il.fes.~rs. A. If, .Tfoore and lV. J. Lewy, for clefenclauts. 



~II~:RRIJIOS, J. It is :i(imitte~l in the aniwcr that "it  IWL the 
duty of the clcfcndants to repair the dreets of the 
town of l?dcnton and ulal;c and l i c y ~  them safe and ccmveaient 
for pcrsous trawling to and fro on said streets.'' 

I t  appears in tllc record that o m  Lee owned a lot eituate along 
and imn~ecliately acljoining Xain street in that town, and on the 
side of tllc lot nest to, ac{joining and borclering on the outer side 
of that strect, tlwrc was an excavation for the purpose of a eel- 
lar, eight fict deep, ranning immediately along the 3trcet the 
tlistnncc of forty fcct, iml  extending back fro111 it about sistp feet. 

r 7 dilc defendants had knowledge of this excavation. It -cis 
pernuitted to re:u:lin open nud unenclosed for a. liiontl~ witho~lt 
any railing, f e n c ~  or othcr sufficient barrier to prevent person, 
pss ing  that way from fhlling iuto it, culd no light was placetl 
placcil at night on the street near this opening. 

Thc plaintiff, p~4sing along that strcct on the side-n-dl; on ,L 
very dark night, was unable to scc the pit, missed the side-wnll;, 
fell inio i t  and brolic Ili3 thigh, tloing him serious clamage. The 
.jory found that he ditl not by hi> negligence contribute to thr 

ir!jury to himself. 
The defendants contcnd gencr.allp that the philltiff hac. no 

carisc of' action against them, and that if in i111y case they could 
be liable for iyjuries llappenir~g on t l ~ c  streets i n  said towl,  they 
cwld  not be hcld liablc in this cast?, because thc pit that occa- 
sioned the injury to the plt~intiff was outside of the ~ t r e e t  :in(] 
side-walk. 

An action does not lie against a municipal corpomtion for 
damages for the non-exercise or for the manner in which, in guoc? 
faith, it cxercisei discretionary- powers of a public or legi-latirc 
character; as tvhcre power is conferred upop it generall>. in its 
discretion to make ordinnncc* and regulations for the good guv- 
ernnlent of the town, to ercct such public builclings, impraw 
s w h  public parks and walks as it may see fit; in  >arb and li!;c 
cases 110 action lies for a f d u r e  to exercise suc11 powers, n~nr 

2 8 
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became they were exercised in a particular nlatltlcr, direction or 
place rather than sonw other. 

Hut it is otherwise where thc lam confers powers and imposes 
corresponding duties upon such corporation, rnandatory in their 
character. And liliewise, if in the exercise of discretion:vy 
powers, through neglect or want of proper caw and ~ l i i l l  011 the 
part of its agents and workmen, i ~ i u r y  is done to any indiridual 
in his person or property, an action will lie in f ~ ~ r o r  of the p:u.ty 
injured against the corporation for damages for such it2jury. 

Snch corporations are a l m y s  liable for acts of' ~nisfenwwe 
positively injurious to persons, done by their officer3 in the 
course of the exercise of the corporate powers, or in thc esecu- 
tion of corporate duties. And likewise, mere neglect or omis- 
&inn to perform an absolnte and positive corporate duty, as di3- 
tinguished from one discretionary in its nature, owing hy the 
corporation to the plaintiff or in which he i i  espc~ially inter- 
eqted, is ground for an action for damages in his furor. Mcaree 
v. IITilmi7~gton, 9 Ired., 73; dJi71 r. Clm.lofte, 72 S. C., 25; 
Lezilis 1-. Raleigh, 77 S. C., 220; State Y. Hnyzcood, ;3 -, 99 ; 
Dill. on Cnrp., $764. 

It was the positive duty of the corporate authorities of tbc 
town of Edenton to keep the street., inclutlit~g the 4dc-~all;q, 
in "proper rcpair "; that is, in S U C ~  ~ondition a? that the people 
~m-king :1nd repassing over thcm might at all timcs do so with 
~.~nzonnble ease, speed and ,safety. And proper rcpaiv iniplirs 
ol-o that a11 bridges, dangerous pits, cinbanl;ment,~, dangerous 
walls and the like perilous places and thing- very near and 
:idjoining the streets, shall be guarded against by propcr railings 
: ~ n d  barriers. Positive nuisances on ur m a r  tlie strectk sl10111d 
bc forbidden nndcr proper penaltieg and, rvh& they exist, should 
be abated. 

The defendants were charged with this duty and they ucre 
investcd with the amplest power,& to d i s ( h p  it .  They coaltl 
r,~i.e money, e ~ p l o y  labor, abate nuis:incaec and ~ ~ a l i e  all nwdfi~l 
ri~lcs and regulations to.n~al<e and Itccp the strccts ill all reipccts 
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mfe and convenient, and protect them againht perilous pI:tcit.~ a d  
things alongside of' and near to them. 

While all persolis passing on the streets must do bo in an 
orderly mpnnel; they have a right to expect that the towti all- 

thorities have properly exercised their powers; that they l ~ v r ~  
clo11c their duty; that thestreets are in good repair; t l~a t  the side- 
walks are in safe condition, and danprous placw adjoining and 
near to tliem are propcrly g ~ ~ a r d c d .  They have the right to rely 
upon thc tlie corporate aathorities to do thew things. 

The defendants insiit that thc excavation nlentiooed was no1 
i n  the street, and therefore they are not liable. This defence is 
uot tenable. I t  was in~inediate l~ along thc side of the street awl 
rendered i t  1mc*ipitous and dangerous. Persons passing thc 
htrcet 011 foot go almost exclusively on the side-walk, and there i s  

generally muell passing over tlietn in the night time. Ouewalking 
on the side-walk at any time, nluc11 oftener at night, especially in- 
the absence of' light, might, by accident, stumble and fall over the 
btcep edgc. S o t  iafrequcntly, crowds of peoplcpass along the s i t b  
\\all<, and on such occasiont., a misstep of one might precipit:tte 
one, two or more persons into the pit. Tlic side the street is of 
:I material part of it, and n>u,it bc kept frec from danger, how- 
c vcr the same may arise, as well as other portions of the street. 
P i t h  a ~ i d  other dangerous places inltuediately djpining it and 
11car to it make it perilous, and such places are nuisances. *When 
these arc permitted to exist and the streets are not properly pm- 
tcctecl againrt them, tlie latter are not in reasonable repaip 

This view of the matter seems to us to be reasonable and just, 
and  it is sustained by numerous judicial precedents, IImlu v. 
fIi11, 41 X. H., 329; Adnms v. ATorth, 13 Allen, 429; Chictyo 
v. Gallage,., 44 Ill., 295; .Murphy r. Gln~~ceste)~, 130 Mass., 
470; Spudtank r. Snlenz, 1 Allen, 30; Adants r. Natick7 13 
Allen, 431; ltTillinnzs v. Clinfon, 28 Coni~., 264; Pm+Ker v. 
&son, 39 Ga., 7 2 6 ;  ,Toi.~*istozun 1.. Mayei; 67 l'enn., St. Rep, 

: 3 K ;  Shear. nnd Red. on Seg,  $6386, 391. 
I n  this case, the excavation was manifestIp a dangerous onr 



: ~ n d  a source of' peril to everybody passing on the side-\\ralli, es- 
pecially at  night. I t  was tolerated for a month; no light was 
placwl near it at  night to warn tho passenger; there was no ruil- 
ing to protect him, and a slight misstep might precipitate him 
ovek the perilous edge. It was the obvious duty of the defencl- 
ahts to abatc such a nuisance, or, if circnnlwtances required that 
the place should remain open so long, then to compel the owner t s  
place a r:tiling alo~ig the edge of the street, or have it done at 
his expensc: 

Therc was manifest negligence on the part of the defendants 
in a reslmt mandatory upon them and in which the public had 
a direct interest. They Gdcd to Itecp the street in the place 
mentioned in good and safe rcpair; they failed to abate a dan- 
gcrous nuisance as the law ~zlquired and furnishecl them with the 
power and means to do, and as the public had the right to expect 
them to (lo. Through their neglect, and no neglect on his part, 
a. appears from the record, the plaintiff sustained damages, :und 
he is entitled to recover the same in this action. 

T t  may be that the owner of  the excavation is answernble to 
the plaintiff for damages, but this is no defence for the clefend- 
ants; they are responsible to him, and he (~hon~es to bring hi' 
action against them as lie has rt right to do. 

It was suggested in  the answer that the owner of the excava- 
tion plscvd some of the earth taken from it on the edge of' the 
side-walk and this served as a protection. I t  cloes not so appear to 
us; a11 the contrary, it increased the danger, for it made an ob- 
stacle OD the surface of the side-walk and furnishecl a means 
over which one might, in the dark, easily stumble into the pit, 

We are of opinion that the exceptions cannot be sustained, and 
the judgment-must be affirmed. 

Eo error. Affirmed. 



A county is not liable in dalnages for an  in,jury to the plaintiff, occ.wioned I)?. 
:i defective bridge-forming a part of the highway across 4 stream. in the 
ctbsence of any s tn t~~tory  provi3ion. Distinction between towns and c o w -  
ties and their corporate powers and liabilities, stated by MERRIXON, J. 

(ilfills v. lVilliunm, 11 Ired., 5%; Crtlcluell v.  justice^, 4 Jones' Eq., 323; Kine? 
r.  justice^, S Jones, 185 ; Slate v. Jus t ic~s ,  4 Hanks, 194 ; fifeares r. IV&ninc/- 
ton, 9 Ired., i3, cited and approved). 

CIVIL AWIOS tried at Fall Tern], 1883, of CHOWAX Supe- 
rior Court, before ilvery, .J. 

The plaintiff briugs this action against the defcnda~lts to recover 
damages for ii!jr~ries to hiu~belf, his l~orse nut1 I)uggy, occzsioned 
by the ?a l l i~~g  in of a ticcayetl bridge, forming part of a high- 
way across a swamp in thc county of Chowan, which the defend- 
ants, as the plaintiff alleges, were bound ly law to licep in goc~1 
and rcaiorlable repair, h t  which they permitted to bccoiw 1.11in- 

ous and dangerous. 
The tlefeiidants irlsiated by their answer and o11 the trial i l l  

the court below, that they were not civilly liable for thc injury 
thus sustained by the plaintiff. The court held that they were 
SO liable, gave j~tdgment for the plaintiff, and the defeudant-; 
appealed. 

,4fissm. John G. Bunch and Pace & Holdiq ,  for plaidtiff. 
1W. Tt: D. A~ucleen, for defendants. 

MEBRIMOX, J. The question presented for our aecisilm in 
th is  case is, are county corulnissioners, in their corporate capacity, 
iiabIe for damages sustained lq a person passing on o highway 
in their county, ocmsioned by a fai111rc of the proper county 
authorities to keep soch high\vay, and the public bridges along 
a d  over the same, in good awl  mfe repair? 



'rhc cour1tie3 of ttiiz state, like thcpr of' tiit)5t of the states in 
elw titiion, arc srtbdivisior~s of its territory cmt)r:icing the people 
\< !to itiliabit thc same, created I)y the sovereign authority, antl 
ca-e:aniseti for politieal and civil purposes. They arc created s t  
rhc wil l  of the hovereign without any special rcgard to the soliiti- 
t:ttil+rr, consent or desire of the people who reside in them. The 
tctcling and pr in~ipal  pur1)me in establishing then1 i ~ ,  to effec- 
t~t:itc. the politicd organization and civil administration of the 
?titir., in rc*pecat to its general purposes and policy which require 
I(x.11 direction, sl~pervision and control, such n.; hatter3 of local 
firl:tatt.r, edtwation, pruvision~ for the poor, the establishn~ellt and 
~~x~inte lmtwc of higl~wily, :111d \)ridges, antl in large measrlrc, tlre 
ntln~inisttntion of priblic. jwtice. It is through them, mainly, 
that the p)\scr> of go\.ernment reach :ind operate directly rlpotl 
t l ~  ~)twplt*, autl the people clircct and c~ontrol the govcrnmcnt. 
'I 'hy arc intleed a neces-ury p r t  antl parccl of the inbordinate 
I t ~ s t r ~ ~ n t l i t i e  cmploycd in tarrying out the gencml policy of 
tlle +rtc i n  the atln~inistratioh of government. They conctitutc 
a distinguisbit~g feature in our free system of govcrnn~ent. I t  
i- through thcnl, in large tlegrce, that the people enjoy t l ~ e  I m c -  
fits arisirig from local self-goverr;rncnt, ant1 fotter and perpet~l;lte 
that q ~ i r i t  ctf independencp and love of liberty that withers and 
d i r ~  untfer the Iunefnl influeke of centmlized systems of gov- 
~ m r n e ~ ~ t .  They contribute largely to the lifc-principle of d n x r i -  
v a n  liberty, and arc, in a very large seose, guverniental i n  their 
satere and their plrposes, and to this end are invcstetl with 
appropriate corporate functions. These functions are not alivay. 
the mine; they may he enlarged, abridged or modified at tho will 
c,f tlw Iegklaturc, but, generally, they are iotentlcd only to he 
c.ssential :lids and political agencies in the administration of the 
government of the state, and exercise their powers for that pur- 

pm. They are not in the strict Jegiil sense municipal. corpom- 
tions: they are somet ime cdled pnsi corporations, and this 
tlesignation distinguishes them on the one hand from private 
wrpowtion-; a g p g ~ t e ,  n n i l  on the other from m ~ i  n icipal tr)rpo- 



rations proper, such as Cities a11i1 towns, organized under cllnr- 
teri and speci:ll statutes, m d  invested with more and speci:;l 
power*, a n d  endowed wit11 more of the f u n c t i o ~ ~ s  of c?rpornte 
life. Ji1i.s v. TfSllia,t~s, I1 Ired., 558 ; C,'ddwell v. J~rstices r! j 
BwEc, 4 Joucs' Eq., 323; Dill. on Corp., $$0, 10; Coolcy on  
Conqt. Lim., 240. 

Such being thc general purpose of counties and ctoitnty gov- 
erurnent, they are not ordinarily liable to be sued civilly for the 
nlanner in wl~ich they esercise, or Fail to eserciic, their corpo- 
rate power'. They may be hued only in such cascs and for sue11 
aiuses as n~ny  Le provided for ancl allowed by tlie st,ttutc. And,  
althoiigh a voitnty may have power to establish pub?ics roads nntl 
bridges, and to levy taxes and raise money to cw~~strllct a11d keep 
tllcr~l ill repair, it i:, not liable to n party su>t:tiriing tla~uage by 
rcsson of its f'dltire to exercisc such powers, t l n l e ~ ~  DLI( ' ] I  lial~ility 
be expressly declared by statute, or by in~pl iwt io i~  necessarily 
:wising therefrom. Tl~ese  views are fully soitninctl by t l ~ c  great 
weight of authority. Dill. on Corp., $5761, 762) 7 6 3 ,  782; 
W11:tr. on Seg . ;  Cooley on Const. L in~ . ,  247. 

I n  X m e j  v. ,7lirgist1vtes of Joires, 8 tJo~ict., IS(;, t l l ia  coiirt 
hrld that tlic justices of tlic peace oS that county were i i o t  liable 
to thc owner of property for injuries to it, occdsioned 1 ) ~  defects 
in ~)ubl ic  hritlges under their control. I n  that m e ,  the latc Jutlgc 
MASLY s i d  : "The justices cannot be held responsible, cither 
in criminal prosecutions cr civil actions, for Gdeficiencie-4 in the 
public highways and bridges. They arc charged nit11 cwtni~i 
duties i n  respect to them, bat when these are perfolao~etl their 
of iw ceases, ancl the overseers :ind eontractors are responsible t o  
tlic* t w n t y  :tnd to citizens. That  they are not criminallp reipousi- 
ble, except for thc non-performance of the specific duties a+sig~itd 
them by law, is decided by the case of Srttrte v. Justices of Lerzoi~, 
4 Hawks, 194; and that they are not responsible at all in civil 
actions to the citizens of the country, is also settled by authority 
and the uniform practice of the state." 

This decision and all similar decisions rcst up011 the gro1111i1 



There c:i11 be no question that it is :\ithin  lie p0\1i31 1 4  rhc 
1egisl:itrire to provide tmd declare by ztntr~te t l ~ t  the 5c\ r ' r u l  N ) I I I I -  

ties 4 a l l  I w  liable for damagr? occ:isioned by theii fiiilrirc 1 0  

kee]) the rofids a n d  bridges jn propcr and safe repair, :1nd in iomu 
itates w r l ~  1ial)ility has lwcn crcatetl, but there is no s1ic41 statu- 
tory provis io~~ i n  thiq state. M'hile the powers of the county 
gorr r l~ments  have in some respect been greatly enl~rged,  therc 
is no it:itnte wl~icli provides,. either c\prc.$ly or by ren.onal)le 
in~plimtiou,  that the sevcral counties of the state shall 1)c liable 
c > i \  illy for il~~juries to persons or property occasioned by the failure 
of' thc JWOper county authorities to keep thc high~vays a d  bridges 
iu proper repair. S o  such provision was brought to our atten- 
tion o i l  the argument, and we 11:tve been unable by assidnot~s 
v ~ r c l ~  t o  f ind  Any. THE CODJ:, 6023, tilalies tllc orcrsccr. of 
ti](- ~ o a d  licblc to :I pcmalty, and Iikewisc for such damages us 
~ ~ a y  be ~ s t a i n c c l  1b.v reaioll of his failure to discllarge his duty 

~cquirec! i)y Ian. The  cor~aty authorities may be indicted for 
failure to ~se rc i se  t l~ci r  powers as the statute provides, but they 
:<!e 11ot liable civilly, certainly, io their corporate capacity. 

Thew is a well settled distinction in r e~pec t  to the liability of 
n cot111 t,v 3s distinguished from that of& city or town, for failure 
to Jischnrge corporate duties. Thc latter are liable generallx 
nl1e11 specific duties arc injposed for darnnges occasioned by a 
f'ailnrr to tlischarge such duties, aod to exercise orporate pow- 
ers conferred to that e n d ;  bat this goes upon the ground that 
co~~pors te  powers are grarltetl specially to the citizens of tlie city 
or tovn at their solicitation end for tbeir special benefit and 



tage and cw~verrience. ,7feni-c.r \.. TJi'l~~~i.r/glori, 9 Ired., 73; Dill. 
on Corp., @loo, 753, 786. 

T h e  cowt  erred i n  holding, upon the  findings of t h e j u r y  r~pou 
' the issues submitted and the facts admitted i n  the  pleadings, that 

the  defendants werc liable in this action for the injuries sustained 
by the plaintiff, and giving jndgment accordingly; and for snc.11 
error the judgrneat must be reversed, and jodgment entcrtd i l l  

this court for the defeudants. Judgment :iccordingly. 
Error. IZeversed. 

E. L. hlcCOliJ1AC and others v. C'OJlhIISSIOSEIZS OF ROHESOS. 

1. \There the legislature by bpecial statute nutiiorizcJ an election to L)e I~eld 
in "school districts number one and two" to obtain the sense of the elec- 
tors in those districts upon the question of tlie establishment of a graded 
school, and an annual assessment for its support, it ucns held that the county 
commissioners had no power, after the passage of the act, to change the 
boundary line of the districts, or to consolidate districts ni~mber one and 
three, and designate it "district number one." The election in tlie dis- 
trict so constituted, and also that field in district number trro, were void 
and the assessments illegal. 

2. Eut the court intimate that the mistake of the commissioners may be renie- 
died by holding an election in the districts as they existed when the act 
was passed, upon giving reasonable notice-treating the time dred in the 
act as merely directory. 

3. The power of the legislature to subdivide the state into counties, school 
districts, &c., either directly or through agencies invested with power for 
that purpose, discussed by MERRINOX, J. 

(Stale v. Jones, 1 Ired!, 414; ~Vills v. Willinms, 11 Ired., 658; Loce v. Schencl;, 
12 Ired., 304; Taylor v, Coin'rs, 2 Jones' Eq., 141; Manly v. Raleigh, 
4 Jones' Eq.. 370 ; Hill v. Com'm, 67 S. C., 367; Coin'~,s v. Coin'vs, 79 PIT. 
C'., 665 ; W'(dson r. Com'~+s, 82 R'. C., I7  ; G d y  v. Com'ls, 74 ir'. C., 101 ; 
Ruekmnn \.. COIU'TS, SO ?;. C., 191, cited :ind :~pl~r.ovctl).  



412 IS THE S U P K E M E  COURT. 

RIOTIOS for injnuctiou in nn action pending i l j  Rosmo_v 
Superior Court, hcartl at  Chambers in Fayetteville in Decem- 
ber, 1883, before L ~ ~ C K O ~ ,  J. 

Tile act " to establish a graded cchool in Shoe Heel districts 
number one and two for white children," ratificd on thc 8th  
day of March, 1883, arnoug othcr things, provides as follows: 

i5'cction 1. That the board of comrnissionera of Robeson county 
sltall a n h i t  to the qualified voters of Shoe Reel districts 1rnow11 
as didricts number one and two for whitc children in said 
county, on the first Thursday iu April, 1883, under such rules 
:ud regulations as said board may prescribe, v-hethcr an annual 
n w w ~ ~ c n t  shall be levied therein for the s u p ~ ~ o r t  of a graded 
pnblic d o 0 1  for the white children in said school didricts. 
Ench voter shall vote on a writtell or printcd ballot with the 
wrt l5  '( for ~chool " or '( no schoo1," and said clection shall bc 
cmndnctetl under tlic same rules aa arc prescribed 197 lam for the 
election of n~en~bers  of the gcncral assembly; provided that 
two ballot-boxes shall bc usctl, and those electors who rcbidc in 
district number onc shall deposit their ballot; in one bos, and 
thoic elcctors who reside in district number two shall dqmiit 
their ballots in the other; and if a majority of tlic elcctors of 
onc district shall vote "for school," and not a majority sf the 
clcctors of both districts combined, then in that crent thc school 
s11all bc established in the district where the said majority of the 
itallots were cast, and thc trustees named in this net who rcaidc 
in thc said school district shall be trustees of said school. 

iSectiotz 6, That J. C'. McCaskill (and others named) in i;chnot 
district nutnber one, and J. R. Williinson (and others named) in 
who01 district number two, be and they are hereby constitnted a 
board of trustees for the graded school for the nl~i tes  in school 
districts number one and two, and are incorporated by the name 
of the Shoe Heel Graded School, and may sue a n d  be sued, have a 
twnlnnn seal, purchase and hold real nnd personnl property, not 



eweeding ten thousand doilurs i n  v:~lue ; and shall have power 
to fill all  vacancies occurring in said board; to cniploy :111(l dis- 
miss tcwhcrs and regulate their wlarics; to suspend and expel 
any ~mpil, and do all such acts :I? shall be nec.css:rry to ( w r y  on 
I g e l  c o  They s l~al l  elect one of their number chair- 
man, a d  one as secretary, :tnd prcsrribe their duties. 

Sectiou 8. The board of trustees may admit as pnpils in said 
graded ~chool chilclrcn w h o  rcricle without the bonndaries of 
wid sc1100l district, up011 the p:lymc~it of sach rates as shall bc 
fisccl by thc board. 

.Sectioj~ 10. Provides th:lt the funds raised fix these districts 
under the general school law &all bc usccl for the benefit of 
wlcl griltlctl ichool. 

S c x t  I~efore, at the time of, and nest after the passage of this 
act, therc wcre catablishcd in the county of rob em^, Shoe ITecl 
districts nnmber one, two and three, each being separate and 
distinct from the other, as provided by law. Aftcr the passage 
of theact, the county comn~issioners undertook, by their ordcr, 
nlscle at the request of citizens of district namher three, to con- 
solidate districts one and three, and at the election held under the 
act, t h e v  two districts mere treated as district number one, a i ~ d  
the regiderecl Yoters in both districts voted as electors i n  district 
number one. A majority of the votes cast in this cd~~solidatetl 
cii~trict were (' for sclhool," as were a majority of the vote+ in 
district n~linber one, a5 con~titr~ted before the consolidation. h 
majority of the I-otes mit  in schooI district numbcr two were 
for " no sc~l~ool." 

Treating the clcction held as regular, and there appearing to 
have Iwcn n mqjority of the votcs cnst in district number one 
in of the graclecl school, the county commissioners pro- 
ceeded to Icvy the tax as allo\vetl by the statute, f~:. the support 
of the school, and plnccd the tax-list i n  the hands of the sheriff 
for collection, a d  the sheriff \ ~ t s  about to proceed to collect the 
88t11('. 



The plaintiffb allege in their cwrnplaiut r h t  they arc L I X -  

payers in Shoe Heel scl~ool distr1ct3 uunlber one uud tlircv fi)r 
white children in the county of Robeson ; that the cmnty c ,::I- 
missioners had no authority to consolidate scl~ool districts num- 
ber onc and three, and that their action was therefore null and 
void ; that as a ~o~~sequenee,  the elcctio~~ l~eltl rmler the act I\ ,ib 

illegal and nugatory; that thc tns laid \ra2 tl~erefore tinlu\~l'ul, 
and the said sheriff had no legal authority to collect the s x m ;  
ancl they clernaaded judgrncnt that an iojunctiou issue restmin- 
iug the dcfenclants and their agents from collecting thc said tax, 
and from paying to the trnstws named in the said act any part 
of the public school money for the graded soh001 contemplated 
by the a d .  

Upon notice and motion the court glmtetl all injunction re- 
htraining the defendants, their agents and servant., fro111 collcct- 
h g  any tax levied in and on acconnt of school district numher 
three for white chilclren for a graded school, until the heariug 
of this action. From thi.; order the defctdauts nppcalcd. 

MERRIXOX, J .  That it is within the power and ii: the prov- 
iuce of the legislzture to subdivicle the territory of the state 
and invest the inl~abitants of such subdivisions with corporate 
fimctions, more or less extensive and varied in their character, 
for the purposes of government, is too well settled to admit of 
any serious question. Indeed, it seems to be a fundanlental fe:~- 
ture of our system of free government, that such a power is in- 
herent in the legislative branch of the government, limited and 
regulated, as it may be, only by the organic law. The constitu- 
tion of the state was formed in view of this and like fundamental 
principles. They permeate its provisions. and all statutory en- 
actments should be interpreted in the light of then, when they 
apply. 

I t  is in the cxercise of such pon-1,r that ?lie legislature alone 



can create, directly or illdirectly, cwunties, town41ipi, sc.hool dis- 
tricts, ~-oad districts, :lit1 t i l ~  like sr~bdivisions, and invest them, 
i1nc1 agencies in them, wit11 powers corporiite or otherwise in 
their nature, to effecruatc t11e purposes of the govcmment, 
whether thcse be local or gene~~al, or both. Such organizations 
are intended to be instruh~entalities and agencics employea to 
aid in the administration of the government, and are always 
uuder the control of the power that created them, unleqs the 
same shall I)e re~tricted by some constitutional linlitation. 
Hence, the legislature may, from time to timc, in its discretion, 
:~bolish them, or enlarge or diminish their boundaries, or increase, 
n~odify or abrogate their powers. I t  may provide that the 
:~gcnts and officers in them shall be elected by the electors, or it 
rimy a p p i n  t them directly, or empower sonle agency to appoint 
thenl, unless in cases mhcre the constitution provides otherwise, 
and charge them vith dutics specific and mandatory, or general 
and discretionary in their character. Such power in the legisla- 
tore i3 general nncl cornprel~cnsive, and map be escrcised in a 
grcnt variety of ways to accxompiish the ends of the gorernmcnt. 
Stcitc v. Jones, 1 Ired., 114 ;  Jlills v. UriNinms, 11 Ired., 558; 
L o r c  v. ,S'chencL, 12 Ired , 304 ; Y'nylo~ v. ( 'ornnzissioners, 2 
.Joncs7 Eq., 141 ; JIczrzZy v. Rdeiyh, 4 Jones' Eq.,  370; Hill v. 
( bmr)lissioners, 6 7  K. C.,  3G7 ; ( bm'1's of ( 'w*ituck v. ( brn'ix 
of Bctre, 79 S. C., 66.3 j Tf'crbon r. (b?nmissio~~ers, 82 S. C. ,  
1 7 ;  Cooley C'onst. Lim., 191-2-2; 1 Dill. Mun .  Corp., $10 
and note, :381; Cooley on Tax., 110, et seq. 

I t  is not essential that snch subdivisions of territory shall 
always be created directly by legislative enactment. I n  hlauy 
c+nses, certain existing agencies, or agencies to be provided, arc 
reci:'ired by statute, to establish them, nld  when established, 
they beoonie, by t l ~ c  forw of law, invested with certain powers 
t111ci required to diicharge prescribed duties 

l\%enever such agencies :ire created, whatever their purposc3, 
or the cstent or c.har:lcter of their pon.crs, they arc the crcatunb 
of the legislative will a i d  tobject to it.< control, r r l d  sue-11 :\gen- 



ties can only exercise such powers as may be conferred upon 
them and in tlie way and manner prescribed by law. 

Tlie powers conferred upon suvh political agencies arc either 
express or implied. T l ~ e  express powers arc such as are con- 
fcrrcd in t e r m  by s h t ~ ~ t e ;  the implied powers nre S L I C ~  as Arc 
neces~ary to carry into effect those expressly conferred, and nrc 
therefore presumed to be granted. I t  may not always be easy 
to determine the estent of tlie power.: thus conferred, but tlicy 
arc to bc construed with reference to tlic object of their creation, 
ant1 given such reasonable iuterpretation as the t e r m  of t l ~ c  
statute and the purposes had in view by it will w a m n t .  lVhc11 
particular p o w r s  are conferred and specific things are required 
to bc done, nud notl~ing is left to dibcxtion, t l ~ e  power must tw 
strictly obserr cd, at  least there must be a tmbstantial coniplia~ice 
with the statutory diwction. If' there sl10111tl be n m:ltcrial ( 1 6 3 -  

partt~rc from the directionz of the statute, in the exercise of' u 
power not conferred, thc :tcbt tlo~ie would be void. 

S o w  :ipplying these pinciples to the casc hefn1.c u*, wc ~t rc  
clearly of opinion that the collnty comn~isiioners csc.ccdet1 their 
authority and the election held wn5 void. 

By t h  gerierai school l a x  of' t h i s  state, THE: CODI.:, $$254S, 
2546 :~nd  2.549, county c ~ o m n ~ i + ~ i o n e r ~  arc c~on~titrrted t llc l m r d  
of t~luci\l ion for their rekpevtive coon ties, irnd as cuch Imwd of' 
education, they arc charg& with the general mawgcnwnt of thc 
pt~l,lic ~cltools in  their &tut~tie.i; they :ire cmpo~reretl to dec*idc 
all caontrcn crsics and questions rclating to the boudar ies  of ,chool 
cli-tric:~, u!~d to see that t h ~  general school laws are cnfirccd ; 
: ~ n d  it is further made their duty to "lay off'tlieir rejwtivc eoun- 
tic.- illto cwnvenient school districts, consr~ltihg as far practi- 
va\,Ic tlrc cw~venieucc of tke neighborhood. They shall tlcsig- 
11:ltc the district, by number, as  scliool district number. one, school 
d i~ t r i c t  riunlber two," and so o n .  T l~e i r  powers as the co~iuty 
tmartl of cducotion arc derived from public schc~ol In\vs, m(l 
allply only to s ~ ~ c h  schools; they do not apply to other schools, 
a l ~ l e . ~  in cLirttxs where they ni:~y be este~rtlerl to el11h1we them I!.; 



particular statute; and in such cascs they could only eserciie tile 
special powers conferred. 

I t  appears that the county commissioners of Robeson county, 
in their capacity as the county board of education, I~ad, prior to 
the 8th of I\larch, 1883, laid off' their couilty into convenient 
school districts, and especially, for the purposes of this cake, they 
had laid oF"Shoe Heel school districts known as districh nunl- 
ber one and two, for white children ;" and also Shoe Heel school 
district number thrcc. These d i d c t r  were established ant1 
entirely separate and distinct, each from the other, a i  the lyw 
reqnired and allowcd. 

The legislature, for c-rusei satisfktoiy to i t ,  prob:\bly upon 
applicaation of the people, passed the act of' 1883, ch. 282, t ) ~ e  
plain purpose of which is to extend to Shoe Heel school districts, 
known as nrlnlber one m d  t v o ,  in addition to the advantage of 
die ordinary pu'olic schoolt, that of a graded ,sc!~ool, if' tllc elec- 
Bors of those distr'ick should vote at  an elcctioii to be lield for 
the palapose in fitvor of levying a11 annual assessment upon the 
taxable property and polls i n  those districts, as prescribed by tthc 
act, for tllc support of such graded school. The advantage 
intended to he conferred was hpecial and local, and it involved 
the esercise of the taxing powcr for an iudcfinitc pcriod of tiruc 
in the futurc. The who01 provided fix was to be vparste a ~ l  
&tinct from tlle ordinary public ~chools, and outiidc of t ! i ~  
general public. school laws, and, therefore, not under tlic Inanage- 
ment of the county board of education. So much of' the public, 
school moneys as might be due to those districts was to bc paid to 
the proposed graded school authorities. This appears upon the 
$ace of the act itsblf. It provides for a. board of trustees, in- 
corporates and confers upon them important corporate ponefi, 
giving thcrn the e~itire supervision and control of the school. 
There is nothing in the act going to show that the county board 
of education should have control or management of the scl,ool 
in any respect, when cstabli4led. The graded schopl pmxitlcd 
-Tor, and the corporate authority conferred upon its board of trils- 
tees, embraced the definite area of the two districts nulnber one 



: I I ~  tno, :ind no lmwcr c.oalcl c.1iange this boundary, except the 
It$laturc. The act ctnl)racctl and applied to thow boundaries 
i111t1 none others, and neither the board of education nor any 
otlier agency was authorized to change them. The effect of the 
w t  for the purposes of the gradcil school, is to put those two clis- 
tricts 1)eyond the control of the county board of education for 
I I I I ~  pt11'pOae, under existing laws. 

It is to be presumed there were special and n-cighty consiclef- 
:~tions-iuch as thc numbcr of inhabitants, the nnn~her of school 
ct~ildren, thc amount of thc taxable property, the convenience 
of the people, and the like considerations, that prompted the 
p ~ g c  of the act. There is nothing in it that indicates a gcn- 
era1 p ~ r p o s e  to extend the bencfit of such schools to the people 
genemlly ; on the contrary, as the general school law of the statc 
provides schools for all classes of people, the inference is 
that snc l~  not the purpose. Besidcs. graded schools 
in many Iwalitics in thc state, for local considcrations, arc 
invorporatcd by specid statute fix !hc purpose. The pur- 
pose of the act before us was spc~iill ant1 local. Particular 
agcncies invested with defined powers 311d supplied with appro- 
priate means, w r e  provided to cffcctuate that purposc. The 
scllool district were established, koomn, particularly designated, 
under the 1;im. 

I t  was convenient ;lnd appropriate to charge the caounty conl- 
r n i . i & ~ ~ w  with tlie particular duty of holding the elcctior~ to 
take the voice of the people as to the assessment. They being 
the county bo:trcl of conimissioners, in the ordinary course of' 
sllcll things, ought to direct, supervise.aud determine tlie result 
of the election. Thir duty, however, involved no exercise of 
juclgn~ent, except to aicertain the result of the votc ; and with 
this exception it was purely niinistcrial. Thcy were charged 
~ i m p l y  to hold the election and cleterniine t l ~ c  result, aud the act 
cmtemplate., that if the school silall be establishecl., it is not to 
be unrlcr thcir control, but uuder the control, supervision and 
direction of the board of trustees. 

There i3 not the slightest intimation in the terms of' thc act, 



or arising by implication, of a purpose to ernbrace any schooI 
district except the two therein mentioned. There is not the re- 
nlot~si implication arising from any words or provisions in thc 
act, or any general legislative policy of which v e  have any 
knowledge, or from the office and clutics of the county board of' 
education, of authority in the county con~missioners to consoli- 
date the school clistricts nuinber one and three, for the purpom 
of the proposed graded school. Indeed, as me have said, the 
efect of' the act is ti, put the two districts mentioned iu it, out- 
side of and hcyor~d their control, whilc tllcy continued to have 
the general rnanagernent of' thc other public school districts in 
thcir county. The act contemplates a permanent school to be 
kept up  indefinitely as to the time of its existence, and by the 
special agencies and means provided in those districts. 

TTre cannot see the slightest authority in the connty board of' 
cducatiou for consoliclating the clistricts one and three. Thc~r  
might as well assumc to coi~soliclatc school districts four and five, 
or a11 the school clistricts in the county, with district number 
one with a view to give them the bellefit of the graded school. 

It appears that the people in district numbcr three desired to 

have the benefit :rnd advantages arising fiom the gradcd whool.  
Then, they o~ight  to 11am aslrecl thc legislature to embrncc t l>~i l i  
in thc act providing for it. Thc legislature might or nlight not 
have granted their application. I t  alone could do so. It n-,!., 

not unruindf'ul that pupils oritcidc of districts onc and t \ \  o 

might desire to attend thc school, for i t  is provided i u  the  :irt 
that such uupils may attend, in the discyetion of the irustc-.. 
This provisioll tend3 to show that the legislature advisedly dic! 
not intend to enzbrncc any b11t tlic t\vo districts mcr~tioncd iri  t l  , 

act. 
We are folwtl to the conclu-ion that the county clolniui-*io:,- 

evs, iu their ~a;xwity as the county 1,onrd of cdnc.!tio~i, iiii-.~i)p~ i - 

lientlect the estcnt of their powers, and that they i~d 119 a ~ i t l ~ ~ * , -  
ity to ronsolidatc the , ~ c l ~ r w i  tiistric~i; ~irlrnl~ci- cmc :tnd t1lr.c:'. S I  ,i 

2 9 
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t l j ~ ~ t  their action in that rcspcct wap, therforc, void and of no 
tffect. 

W e  thi:~li, also, tlint the electi-on held ~vns  illegal and void, 
I~ecause it ~ 1 - a ~  not held as directed by the ,statute. Wha t  eff'ect 
t l ~ c  consolidation of districts namber onc and three may h a w  
hnd upon the minds of the elector:, voting, inclining them to 
~ o t e  for thc assessment, and upon other electors who did not 
rote, in beeping them from the election, it is impossiblc to 
cletcrmine. 

It mag. be, that the mistakc of the county cvmmissioncr~ a l n  
be rcnledied by holding a n  election upon reasonable notice in 
tlistrict4 ilumber one and two, as directed hy the act, treating 
t 1 1 ~  time fixed in the act for holding the electioll as directory, 
bnt that qnestion is not before us, and we arc not at  liberty to 
decidc it. Gracly v. Conzmissio~zers, 74 N. C., 101 ; Kucknzan 
Y. (Yomnzissioners, 80 N. C., 121. 

The court properly granted the injunrtion, a d  thcrc is no 
t,rror in this respect. Ilet this bc certified. 

So erxi.. Aff irined. 

Is SAXE e.sfi : 
IPcnnnios, J. I n  this case both 'plaintif& and defendants 

appcaled to this court. W e  have decided thc material questions 
J) I  escnted in the defendants' appeal, supra. 

The plaintiffs appealcd on the ground that thc court reft~aed 
to rectrain the defendants from collecting the assessments levied 
ill school district number one. F o r  the reasons stated in the 
opinion in the defendants' appeal, we held $hat the clection held 
in  Shoe Heel district number one, as consolidated with ,school 
dihtrict number three, was illegal and void. Most of tlic rea- 
~ o n s  assigned in support of that decision apply here. We think 
tile election held was wholly void as to both the dfstricts num- 
t)cr one and three, and in nunibel two as well, and therefore 
the as~essnlents in district number one mere improperly leried 
and cannot be collected. 
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The plnin purpose of the statute, was the cstnbli~hmrn t of' a 
graded school for I\-hite childrcn in Shoe Heel district I ~ I H W ~ I  
as districts numbcr onc and two. With that object i n  vie\\-, 
thc act provides that an annnal asscssment as providcd f i r ,  
should be levied upon the taxable property : u d  polls in t1)o.w 
cli-tricts, for the support of sucll school, if n majority of the 
electors therein should V O ~ C  at the elcction directed to br held, 
"for scl~ool," or, in cme n majority should vote i n  one district 
"for school,'7 and a majority in thc other should vote LL 110 

whool," t l~en the assewncnt should be ~nr~c lc  i n  thc clisttkt 
voting " school," as allowed by the act. 

Thus it will be seen, thnt thcre was a conltnon purpose as to 
both districts, and the electiou directed to be held was to mate- 
rially affect this purpose in both or either, as it might result one 
way or the other in each. I f  there should be a majority " for 
srhool" in each, then the assessment should be levied in Loth; 
if there should be such a majority in but one, then thc assess- 
tnent should only be made in that one. A variety of consid- 
cmtions might readily influence the clectors in both districts to 
rote " for school," or for " no school." 

If the population, number of school children, the property 
sul  jact to assessment, and 'other considerations, in their extent 
and variety, should combine to make the contemplated school rt 

nwful and successful one, the elector might readily vote " for 
~ ~ h o o l " ;  on the other hand, if these considerations should be 
-uch as not to give promise of such results, he might just as 
readily vote "no school,'' And so, an elector in  either district, 
might be influenced to vote '' for school," if district .nnmber 
three, witfi its population, school children, taxable property aud 
likc favorable considerations, could be brought iuto and made n 
part of school district number one. 

I n  another riem, an elector might justly have refused to attend 
the election and vote one way or the other, upon the ground thnt 
he believed the election to be illegal. Indeed, i t  appears, that a 
very considerablc numbel> of the electors did not vote at  the 
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election, for this or sonie other (wise. The purpose. of tllc eltw 
tion was to ascerttiin the true voice crC tllc electors in both dis- 
tricts upon the question of the annual assessment, in vien of 
the condition and circumstances of those districts, nrlinflueucetl 
by considerations beyoud and outsidc of tbcin. The view we 
have taken goes to show that the clectiori 35 held did not serve 
that parpose, at  all events, i l  111ay not h a w  done so, and it was 
not, therefore, the ~lection cot~tcniplatcd and reyuircd to he held 
by the statute. 

Tile county c*onm~issioners ~iiisnpprcl~encled thr rsierit and 
nature of their power. I t  i> very clear that t11cy had I I I ~  

authority to cousolidatc districts number one and three, and, 
however praiseworthy their motives may have breu to extend 
the benefits of the graded school to district nimiber three, thcir 
action mas unauthorized a d  void, and the electihrt held way 
likcwiee illegal and inoperative. Thc thject of the statutc was 
snch :is wc lrave attributed to it. To what cstent and in wltat 
\my tlie unwarranted action of the comrriissioners inflneilvcul 
the clcctors iu district number two to vote (' for sc.l~ool," 31111 
others of them not to vote, as they would lmvc donth if' the 
election had bee11 propcrly held, it i i  i~upnssiblc to ascwt:iin. 

The election was illegal a1d void, :lnd hence t11c :li.scwrlrrit 

levied upon the property and polli i n  district 1~111113er one nzi* 

ctnactthorieed a d  illegal, a d  tlic court bclow ougl~i to bavc 
the injunction as prayed for by thc plaintif%, until the 

final hearing of the action. 
Other questions as to the validity of the avi -1rerc discussed 

on the argument befbre us, but the view we have taken and the 
p u n d s  upon which basc our (levisinn, l ~ n d c r  it nnncqcwwy 
to  decide them now. 

I 7  i h e r e  is error, for which the judgn~ent of thc ctouat i ) c d t r w  
must be ~nodified, Ly grantiug the injunction as pr.lyc~l for, 
retraining t l ~ e  dcfendunts fmm cvllcc~tiug the aszcsyriwnB le\.ir.d 
in  <ii.'rtrict nul-rriuel. o~w,  : i d  to t l ~ a t  cwtl, let t l ~ i s  opIrliori bc (w-  
tificcLtq the siip:~~ ior c 3 0 r r t  I 0;' Itoi~x, 111  ( ~ z i i t j ~ .  1 t . - ) o ~ t l . > . ~ *  1 

Elj( 1 :<;o,- I ? .  
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J .  H C:4LD\.YI':LL v. CO.\IMIHSIOSI':RS OF BOEESON COUNTY. 

Coun f ics nncl Coqholllzfy (Jo7nmissioners-Sohool Districts. 

See syllabus i n  preceding case. 

MOTIOS for inj~uiction in an action pending in ROBESOH 
Superior Court, at  Chambers in Fayetteville, in  December, 
1883, before XeXoy, J. 

The plaintiff appealed. 

Mr. J. D. rSl,c~zr, for plaintiff: 
&r. T. 11. ,lJcITd/, for defendants. 

i l I~narxos ,  J. This c;isc is in all material respects likc that 
of MC Comnc v. Comnzissione~s, ante. 

Tlw statutr, Acts 1883, ch. 292, is in n o  imaterial respects 
different f r o c ~  the statute, Acts 1883, ( 4 1 1 .  232, construed i l l  the 
case cited suprcx, except that it provides for the "Lumberton 
Graded Scl~ool," to be established j11 Lumberton school district, 
known a i  c!istrict S o .  70 for white children in Robeson county. 
It waq ratified and became operative on the 9 th  of March, 1883. 

A t  the tirne'of the passage of the act (ch. 292), the scl~ool 
district No. 50 was laid off, ascertained and est:iblished accortl- 
ing to law. 

After the p a s q e  of this act, the county comn~issioners on 
the 19th of April, 1883,-ruldcrtool to change the boundary uf 
district KO. 70, in question, whereby they materially reduced 
the same in nre:1, and left out of the district numerous citizens 
nod very co:~siderable taxable~property. This order seems to 
have been rnadc maiqly, if not wholly, .at the instance of tax- 
payers who desired to be Ieft out of the district, with the view 
to escape the assessnlent prescribed and allowed by the act, if a 
majority shouk] vote in Gdvor of it. The cblection .iws held at 
the  time designated in  the : I C ~ ,  within the  diytrict a': rerlucetl i l l  



:~rc.a, tile ~Iectors outsitlc of this boutlcl:wy, but within the lmrn-  
dary as esti~blisllc(1 at the date of' the mfification of tlic act, not 
voting or p:trlicipnting in it, and a pnrf of the elccators inside of 
ttic reduced arca, not voting. Tlic majority of tlic voter cant 
~ v c w  i n  favor of the assessment. 

Thc. pr~rpocc of' the statutc was, plainly, to c~stablisl~ :i gnldcd 
4 m o l  in r-chool district KO. 70 as it cxistetl at the time the act 
was ratified, n~:d to assess the taxpayers therein as prescribed, 
if n majority of the qualified voters tllcrein should vote " f i r  
school." Tllc IcgiJutnre liad pomcl*, and i t  was its so!e pnwintc 
to so provitlc, and in view of the n:rture and inlportancc of the 
thing to  be clone, it l n ~ ~ s t  1)e prcstlniwl that there were control- 
ling con~idcrations that ICCI i t  to designate district S o .  70 as the 
locality where the school should bc estilblished and within which 
the tasablc propcrty ancl polls shoidtl be assessed to support it, 
if the niajority of t l ~ c  electors should votc in fiavor of it. Thc 
~ I O ~ V W  to dcsignate thc location of thc school and provide for its 
s u p ~ ~ o r t  rested solely i n  the legislature-jts action wai conclus- 
ive, uuless i t  f~ad  seen fit to nuthorize the county ron~missioi~ers, 
or some otlier agency to change it. There is nothing in the act 
express or implied, that we can see, that ir~dicntcs any sucl~ p r -  
pose as that last nlentioned, rior is there any policy of the state, 
or. in the nature of the office of the county commissioners as 

such, rlr as the county board of eclncation, that implies such 
power. The pi~blic school law confers their powers and author- 
ity to manage the pulolic schools and establish school districts. 
I t  cannot be supposed, in the absenw of any provision in the 
act to that effect, or in :~ny statute, that the legislature intended 
to confer on the county commissioners as such, or as the connty 
board of cducation, to makc school district nun~her seventy, for 
the purposes of the gradetl school, grcntcr or mallei-, or remove 
it entirely from where it was at  tile time the act was ratified, a t  
their discretion, or as their judgment might suggest, ought to 
be &me. It might have so providetl, but it did not, and the 

power to do so is 110t illherent i n  tlic csou~ity cm~mi.i.;ionew :IS 
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sue11 or as tlie county hoard of' eclucntioa. Tllc county co1 .- 
mis,cioncra w r c  required by t11c act to submit thc que-tion ot' 

asscsm~ci~t  to the qualifiecl voters of tlkc district designated : T I  

the act. Tliis done, their powers \$ere to be at an end. Ti,? 
school, when cstnblishecl, was to be csclusively rlncler the cotrtwl 
of the board of trustees provided for, in  the c s e r c i w  of t!l:'v 

cwrporate functions. 
I n  nndertaking to change tllc bounds of thc t l i~trict  i n  qocl=- 

tion, the c o ~ ~ n t y  coniini~~ioncr~i tr t~~~sceniled their power. u~irliv 
the statute. The  voicc of tlie qualified votcri to bc take:) IT,:* 

not talicn. The election was void, a ~ ~ d  t l ~ c  :lw+mcnts ~ ~ c i t  

una~~t l io r i z~ t l .  The court ought, tllercforc, to  li:~vc g r m t ~ d  the 
injunction :ti prayctl for ill tlic compla i?~ t .  NcCo - U L C I ( ~  v .  C ' O I I , -  
n~issioncrs, c l ~ i t c .  

'I'he order dci~ying the motion for : I I I  injune:ion n ~ u s t  hc 
rever.d Let t l ~ i s  be certified to the superior court of Rubc~c,il 
couuty to the end that the court nlny protecd accolding to 1::w. 
I t  is so ordered. 

Error.  I tcrcrwd. 

I .  Orders upon the county treasurer were iswed to the j:~iler to pay f;>r pw- 
visions furnished prisoners i n  jail, and assigned by him to tllc plaintif.  
Aherwards the conlmissioners pnssed a resolotion forbidding payment I,? 
the treasurer upon the gronncl of official nlisconducC in the jailer in s e t t i t l ~  
the prisoners free without l q u i r i n g  them to pay costs for w l ~ i c l ~  they i ; : i t l  

bee11 committed, tllereby causing loss to the county; Held, that the :):,I* 
imputed to the plaintiff's assignor do  not constitute a bnr to an action !il 
recovei- the amount of the orders. 

2. The  ~nidfeasance c11:trged is :I tort, and is separate and distinct ~I.OI.II :!I(. 
contract out of wl~iclr the cause of action arose, and therefore C : I I I I I W :  ! C.  
recognized as n coun tcr-claim. 

(Johnson r. Bell, 74 X.  C., 353, c.ite(l :~nd  tlppr~~vcvl: 



SMITH, C. J. T h e  plaintiff as :isiigncc of 12'. A.  h3[cCYou~rcll, 
jailer, d e s  to recovcr t l ~ c  rnoncys due for I)otlrd and provision.; 
-npplied to priwlreri coiumittcd to thc c ~ ~ u n t y  primn, fbr all of 
which (cscept a s111al1 sum contested only, 35 arc the otlrcr chims) 
o ~ d e r s  mert iiiucd by direction of the county conin~i~sioucrs upon 
t l ~ t  treai~lrcr, thc ,dleriff then disc~hargiup the dr~tieq of that ofice, 
urld deliver-td to tlic niiignor. After the trnriifir to thc plaintifY 
:tnd wl~ilbt t11c claims wore held by him, the c~oninli~siontw passed 
:L rcwlntiol~ forbidding the payment by the treaiurer, aisigniug 
:I. :I reasoil fbr thr ar t io~l  that information had cno~llc to t1ic.m 
hiirc~ tlw order for t lrc iswe, and not poi~szccl  I)cforc, of :lrts of 
oiiicial miscoldwt ill setting priw:lrr, f'rcr wlro hail not y d  
tIic c.cv.tb, !hr \\ 11ic.11 tlrc y lratl t m n  cho~nmitted, and that t h c r d ~ y  
tl:wlagts 10bi 1 1 a l  : I ( Y T I I ~  to the col~rity. 

T l ~ c  tonrt refuml t o  rerognizr the dcfentc and sulmittetl o11ly 
:\\o i-.jne- to the jnry, to-bit : 

1. %P,,v- ihc defendant? paid t l ~ c  order, w e d  on :? 
2. Diti the plaintiff's assignor fhrniih board to prisoncri of 

t ! ~  v,zlnc of :llc ailtlitiou;~l sun1 c!ai~ned in the con~plaint  ? 
'l'bv jnvy answered in  the rregntivc to the first, and iii tile 

;rifir;tmt I\-c to tlw sr~i~ond enquiry, : I M ~  j ~ d g m e n t  bcing I-cndercd 
f'u: tile piaintifi; tlw dcfcnc1anti appealed. 

r , J he nn?\tcr in 3 series of :illeg:rations of the 11nlnwfi11 libera- 
ii(,i; ;ion1 confinenrcnt of scvcrnl priioncr> by tlir act of the 
j.ii!cbr ill \\ho.;e costody they had l m n  placed, without thc pay- 
mcbl!t of tire costs for w l ~ i c l ~  they had rcspcctively been com- 
~x i t t c~ l ,  p~esents this as n dcf<*nrc to tlre action and to defeat the 
rcscc,\ery c ~ f '  :lily 11art of tlle denland. It is not offyrcd :IS a 



cmnter-claim to Le ascertained and applied in extinguishing or 
reducing the sum claimed by the plaintiff; as it shonld be if so 
intended (Jolmson v. Bell, 71 K. C., 355), and if it had been 
oFerec1 as such, it is not such a counter-claim as is recognized in 
the Codc of Criniinal Procedure, $101. I t  is not a cause of 
action, recoayment or equity arising out of the several contlwts 
o r  transactions set forth in the con~plaint, "as the foundation 
of the plaintiff's claim, or connected with the subject of the 
action," f i r  the assignor's imputed official nliscolldi~cC is a mat- 
tcr altogether distinct and separate from bis right to require 
payment of sl~pplies furnished to prisoners 01: behalf of the 
rwinty. Kor is this a claim arising ont of a contract within 
the meaning of the second claiisc of the section. The 1nalfeai;- 
mce  charged is a tort in contradistinction to a contract out of 
wlrich a muse of action springs. To assume the act to be a 
breach of contract upon the theory that evcry person enterilig 
into ofkc, in  undertaking its dirties and responsibilities, prom- 
i+cs to perform them with fidelity and to omit nonc, is to con- 
fi)uutl the distinction between actions ex delicto and ex contrnctls, 
that is, bctwcen wrongs committed and contracts brolien. 

Tllc statute does not admit of a construotion that converts 
c w r y  wrongful official act into a hreach of contract, upon the 
u+namption that the incumbent promised not to do any wrong- 
fill act nor to omit any imposed duty; for if so, therc cnn 
ccarcely be any tort that does not involvc the violati~)rl of a 
cor~trtwt. The discharge of the prisoners may be, anrl withont 
legal excuse is, a tort, the redress for which must be sought in 
ilnmages commensurate with the conseyueut injury. 

Rut the defendants insist that they owc and shoi~ld pay noth- 
ing for these supplies, irrespective of the loss thereby filling on 
the county, and whether that loss is equal to the clain~ or not. 
I n  this view the defence cannot be sustained. Suppose an act of 
negligence or positive wrong is excusable in law, and productive 
of incor~siderable though some loss to the county, is his just dc+ 
mind for goods supplied, however large in anlowfit, forfeited and 
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lost? Wllerc full coinpensation (.an be olrtainecl fhr the wrong 
is it to swdl  inlo sncd~ proportions as to wipe ont the large in- 
tlcbtcclness t l w ?  1s every act of oficial delinqne~lcy to :~lr)sorl) 
a d  destroy the wholc chini?  

r 7 I hc stnternent of such a proposition contains its on n refuta- 
tion : :md thme, its possi'ulc comequences, show its nnsonndnc>s. 
I f  i t  would not apply in the case supposed, i t  would apply in 
none, a~ i t l  well we t:ll;c to bc the t& p h c i p l e .  

W e  cmcnr  with lTis Honor, that the acts iniputccl to the as- 
signor (lo riot, i f  true, bar thc action, and hence wei*c. not pcrti- 
neut to the issues iiivolvctl in thc a ~ t i o n .  Tlicr(~ is no error, 3ntl 
the judgnlmt must  bc affirmed. 

No crrur. Afirnlcd. 

J .  I<'. hILJiVD.lY v. WIIISSENHUST & WHISSISNHIINT, 1':uecutors. 

A colltrnct in wl~ich the obligor engages to give the obligee (wlw was n o i  
:t~:tf~orized to appear for parties litigant and manage law-sr~i~s) one-l~alf of 
the Iancl in dispute or one-half its value in  the cvent of racovcry, as corn- 
yensation for his service in the management of the su i t ,  is against p111)lb: 
policy, and void. 

(H/rl-ries r. Stiony, 1 Tones' El. ,  100; iWcwtin v. Amos, 1 R  Ired., 201, cited :ttrtl 
approved). 

CIVIL A(:~'JON tried a t  Pa l l  Term, 1883, of C.irr 1\\713.\ S n p -  
rior Conrt, before Graves, J. 

The plai~ltiff brought this action to recover conlpenc.atior~ fiw 
services rendered by him to David Whissenhnnt, the testator of 
the tlefentlants, under a contract in  mritiug and under srnl, of 
which the following is a copy: 

"This day 1, ;Ddvi(l MThissenllnnt, (lo agree for sail1 ,J. F. 
Mund:iy, of Alextntler c.:)unty, to I~avc one-lial f of wh,tti.wr I 



rnay rceovcr in the suit or secrtrc in s e t h m n t ,  between nic anti 
\V.  C. Jones, for the services I have e~pployed h i o ~  to (lo f;)r 
nic! ill thc suit, or  in settlement between me and Jonej ;  if I suc- 
cced in'thc recovery of the suit, or any part, hc is to have t l ~ c  
half of' the land or pay from nte for one-half of the worth of 
thc.land which is in dispatc between me and Jones. I f  I fail, 
and save nothing, and Jones succeeds, I am not to pay him uny- 
thing for his trouble or service. Given under my hand and re:~l, 
this 8 th  of May, 1880." (Signed and sealed by David Whissen- 
huut, a l ~ d  witnessed). 

O n  the trial the plaintiff put  this contract in evidence, and 
offered proof going to support the allegations containctl ill the 
complaint. After all the evidence hnd heen introrlueed, the 
court held that upon the whole case the plaintiff' was not entitled 
to recover, and instructed the jury to find a vcrtlict for the tie- 
fentlants. The  plaintiff excepted generally to this decisioi~ of the 
court, but assigned no special grounds of exception. T l ~ c  jury 
rendered a verdict as instructed, and the court gave jutlgmcnt 
for thedefendants. Thereupon the plaintiff appealed. 

Mr. ,TI; L. XcCor.kle, for plaintiff. 
Mr. L. L. Witherspoon, for defendants. 

MERRIMON, J. AS no special grounds of error are assiguctl 
in  the record, i t  becomes necessary to determine whether or not, 
i n  any view of the whole record, the plaintiff was entitled to 
recover. H i s  counsel insisted in the argument hefore us, that 
the allegations in the con.plaint constituted a good cause of action, 
and the defendants having denied the same, the evidence intro- 
tluced on the trial fully proved them, and, therefore, the court 
erred in holding that the plaintiff could in n o  wise recover. 

Tt i-; a clear principle of law, that a n  engagenlent, whether 
rtnder seal or by parol, to (10 an imnlor-al act or service, or such 
:icts a* cot~travene tlle settle11 ~)oli~:\.' of the law, c1nnnot Ir)e nl~helrl 
:I.: a l ) i l~d i~ lg  (:ontr:ict, 1 1 0 1 -  CJ I I  tk ~~la i~ l t i f f '  in nu a c t i o ~ ~  rtvover 
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compen+atioo for services rendered under.or in pursuauce of surh 
engagement. The sound maxim of the conlmon law is, " e . ~  
twpi  contractu non oritur actio." Whatcvcr contravenes sound 
morality, or the policy of the law. vitiates and reriders w i t 1  :illy 
cwtmct or engagement into which it n ~ a y  enter. 

I n  our judgment the contract snecl npon in this case i?  illegal 
and void, because it stipulates for a service to be yerfortned I?\. 
the glaintiff that the law fbrhi(ls, upon ground, of' public policsy, 
and denominates maintenance and champerty. 

One Jones had brought his :letion in thc ~ ~ i p e r i o r  court of 
Alexander county against the testator of the defendants, to  recover 
a tract' of land. The plaintiff in this action mar in no way a 
party to or interested in that suit. H e  war a strauger to it, and 
not related to the defendant therein. H e  was not a lawyer, brlt 
a layman, and not authorized to manage or defend suits for other 
people in courts of justice. Nercrtheless, he entered into a con- 
tract, the substauce of which was that the plaintiff it] this cuse 
should aid the defendant in the action mcl~tioned, i n  defending 
and managing his case, and receive as compensation for his ser- 
vices in that respect one-half of the land in coatrovcrsy, or one- 
half its value, if the defendant should secure it, or if the suit 
shor~ld be con~promisecl, thea one-half of whatever n igh t  be 
realized or saved by such compromise; and if the defendant 
slmuld entirely fail of succers, the plaintiff was in that case to 
get nothing for his services. This comes clearly within the 
meaning of nlaintenance and champerty. 

It was not the business of the plaintiff to advise about :~nd 
manage lam-suits, and he had no authority to do so. H e  inter- 
fered in a litigation that in no way concerned him, and engaged 
to help one of the parties to it (the defendant), 2xactly h o ~ ,  does 
not appear, but in some effective way, and to receive as pay for 
his sercrices one-half of whatever :~tlvantage might be realized by 
his employer. This is precisely what the lam forl)ids. It does 
not 'tolerate or permit such interference. Lf the plaintiff nlight 
so interfere in  the case referred to, he may do so in  any case, and 
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to any extent. If' hc may (lo so, every other pcrsun may d c  
likewise; and it is easy to see that the result would be that 
all mauner of' combinations and conspiracies would be brought 
about to preveut nut1 stifle justice, sometiuies in one way and 
sometimes in another. I t  is a wise, wholesonie and necessary 
provision of the law, j~istified by the experience of ages, that men 
shall not interfere in  lam-snits in which they have no interest, to 
help onc party or the other in consideration of a part of the 
fruits of litigatio~~. Such coiltracts are not only invalid, but i t  

is indictable at  the common law to so interfere. This court 
has uniformly rectognized and upheld the doctrine of the com- 
mon law on this subject. I n  Barj~es v. Stray, 1 Jones' Eq., 
100, it was held, that u contract between a g~ ther  aud his ~011, 

made during the pendency of a suit against the father, whereby 
the son agreed to defend the suit for the father, in coilsideration 
of receiving a part of the property in controversy, in case of' 

success, i~ void, as coming within the prohibition of the c o n ~ n ~ o i ~  
law against champerty. This case is a stronger one than that. 

I t  was iusisted on the argument, that the purpose of the plain- 
t i f f  was to bring about :t compromise of a lawsuit, and not to 
fbment strifc. I f  that 1 ) ~  granted, it was still an interfireuce 
and taking sides for a part of the advantage to bc gained. But 
the contract  how very clearly it was contemplated that defence 
was to be made, and a11 effort to secure the whole land in contro- 
versy, in which case, the plaintiff was to havc one-half of it, or 
half its value in money. This was champerty, and rendered thc 
coutract void. Jhi-t in v. Amos, 13 Ired., 201 ; Barnes v. iStvo~q, 
R I ~ U ;  7 Wait's A. c! D., 73, et sey.; 2 Bacon Abr. IStk, 
cbhatnperty. 

Tlierc is n o  error, nn t l  the judgment nmst bc affirmed. 
S o  crl-oi-. Affirinetl. 



1. T i i c  1:l:iintiE v a s  elected secretary and treasurer of n r:iilroatl c o ~ r ~ p : u ~ y  at 
:i s:~lary fixed Ly one of its b~-l:i\vs, :md entered rll:on :inti discliarged t l ~ e  
11ntic.s of that ofice, until 1lis ~~UCCCI;SOI.  was C ~ I O W I ;  ITdd, in an action to 
Iwcover his salary, that the plaintiff is not rccluired to +11o\v that such ser- 
vices as appertained to the office were perforrnd,  \:.here the nnswer of the 
t1cfenti:lnt adnrjis the duties were dirchargccl a n d  offbrs no evidence t o  

s ~ ~ l : p r t  any ob,jection to the tnanncr n;id k i n d  of scrvice rcntlet,ed. 

2. I J r i c ! j ~ . ! , ~ i h c i :  T h e  Ly-l:lw constitntes the contract I~etwcen t he  parties. ant1 
I I I I C ~ C L .  :i e t ip~~la t ion  corltnined therein, the conipens:~tion, tllough t~leas~rred 
by the day, is continuous during the term of wrvicc, and not tlel~enctent 
rlpon cacli day's work. 

('IT-11. X(,rlox tried at Fall  ? 'cm,  1883, of CHI:ROI;I.:I.:, Ru- 
pwior Conrt, hcfore Gtidqe>., ,J, 

The !)Inintiff alleges that in the month c~f Xovenlhcr, 1878, 
11r \\\.as elecatcd to tlic ofice of .ec>retnl*y, awwintetl with that of' 
twasnrcr, of the defendant cbon~pauj-, \I? i t -  board of directors, 
acting in pursuance of the by-laws, at a fixed eorr~pensation of' 
t \ ro dollar3 l)er clay for his qcrvices and ~ ~ c t ~ s : t r y  expeiivs, and 
iinrnct1i:itely ~n twc t l  upon the diqchargc of his official duties; 
tfl:it Iic contiuwcl to serve ihc compaliy in tha t  (npacity until 
,211gm: 10, 1889, \ \ I I c ~  hi, rc~ignation, wcortlir~g to its termi, 
tool; c f i ~ t  by the appoiutment of a suwe~sor ;  :i11(1 he ha5 re- 
cvi\.cld sc91.cral *IIIIIS of money, an lo~~u t ing  to $786, vhicli cretl- 
i t < t l  open the sum cInimed to be due ($2,318), rcdr~ces i t  to $1,602, 
a : d  for rcwx-e!-ing this resiclac the action is brought. 

The :~n.\r;cr of the company adnlits the election at  the timc 
specifictl, : i ~ d  tliat the plaintiff :it once proceeded to Oischarge 
])is acsunnetl chties, but it denies that he continued in thc eom- 
pa t~y ' sv rv ice  111) to -2ugu\t, averring that he ceased to act on 
the 17th d:~y of Pifay precwling, : u ~ d  tha t  the books and valua- 
blc paper' in 11ii custody then passer1 into the hands of the presi- 



dent of the company, and were held I)y him thereafter, cxcept 
:IS they were necessary for the succeeding secretary and treasurer 
to have them at meetings of the directory. I t  is dcnied that the 
plaintiff served during his term of office for 1,274 dg-s, as allcged 
hy him in the complaint. 

The ans~ver charges, in reference to the credits, that t l ~ e  mon- 
eys represented in them came into the possession of the plaintiff' 
in his official capacity, and c&l ndt' be appropriated to his owl  
usc, nor to any other, unless by order of the hoard of directors, 
and that this attempted application of the fund to the  plaintiff"^ 

a lon dcmand is an act of official misconduct, and in dircct viol t' 
of his fiduciary obligations to the company. 

'There mere no issues prepared for subnlission to the jury as 
directed by a rule of this court, and now by THE CODE, $$393 
and 394, superseding the rule, but the trial was upon the matterk 
i i ~  controversy contained in the pleadings wifhont eliminating 
them severally. 

The plaintiff exhibited in evideuce his written resignakion, 
tcndered on J lay  17, 1882, and in terms to take effect as soon as 
a wccessor shoulcl be appointed, proved the election of one G. 
G. Whitcomb to the office on August 10th following, and his 
receipt on the next day from the plaintiff of the company's eflects 
i n  Ilis possession. 

IIc also introduced certain by-laws adopted by the company 
relating to the offices of president, secretary and treasurer, and 
prescribing the di~ties of the two last. The first provides for the 
election annually, of a president, by ihe board of directors, at  their 
first meeting after the annual meeting of the stockholders, and 
for his continuance in office for one year and until the election of 
a successor, with compensation at  ' l  two dollars per day, while in 
actual service, over and above his necessary travelling expenses 
while on business for the company. 

Those se'ctions which define and regulate the other two offices 
are.as follows : 

Secvetary: "It shall be the duty of the secraary to keep a 
full record of all meetings of the board of directors and stock- 



lioltlcrs, a i d  1)crfi)r:n such ~the:. daties :IS may 1)c reqr~ircil of' 
hi111 fro111 time to time, as secretary, by the prcsiderit and 
directors,  rho sliall give b o d  for t l ~ c  fhithfol performance of' 
the duties aforesaid, and for the delivery of' all books, rerold:. 
and ptlpcrs j11 his possession, as secretary, to hit: successor in 
office ; said bond shall be in the s r m  of $1,000, to bc npprovd  
by t h c  prcsitlent and board of directors beforc entoring upon tl~c: 
duties of his ofice, and sllall rweive for his scrviccs two d o l l a ~ s  
per (lay and necessary expenses. 

' l i w s w e r :  (( It sllall be th,e duty of' the trawl~rer to takc into 
his care and 1;eeping a11 the boids, notc,~, moneys :ml other 
evideuccs of stock and securities now belonging to said c ~ i l p a n y  
or that mny hcrenftcr b e l o q  to the same, to bc appropri- 
atccl and tiisburaed only upon the order ant1 direction of s:lid 
compaily; :ind that he sl~all ,  fio!n tiiuc: to time, rcport to said 
pi~sii lcnt  and directors 3;; rcquirccl I)? t l~cln,  tllc a~noun t  of' tllc 

snmc on 11:und ;111d the :;laliner of' his disbr1r5cmcnt.5, :q)ecificdIy 
statiug Ilow tile aiinle has bee11 rettlcd, oia is I I O W  due, and 'ivl~at 
nmo~i t~ t s  and the nlnnncr of' dislrj~~rremct~:-~, item I I ~  item ; tllni 
he shall iweive 110 rjalary mllile : d u g  i n  i l ~ e  c~~pactits- of s w x -  
tary and treasurer, aside from tllv sal:!ry of sccrct:?ry." 

T h c  clcf'eadant offered no eviiicnct., nncl tlic c ! o : i l ~  intiinating 
that upon this state of the proofb the plaiiitit'i'cor~ltl iiot rcmvoi, 
and so the jury worlld he iustructetl, he siifferetl a nonsuit :~ntl 
: i ~ ) i ~ c a I d .  
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XBBOTT e. RAILROAI). 

The  ilefenclant's ans\ber admit, the plaintiff's allegatio~i of hi< 
election a l  the time n~entionetl, aud 1 1 i i  enterir~g at once upon the 
discharge of his official duties, and, i n  the tleuial t h t  the 
plaiutiir' (' continued to act aci secretary and treasurer i\h afore- 
said until the 10th day of August, 1882," for that (' lie ceased 
to act on  the 17th day of May, 1582, when the book;, 
accounts, notes and otller valuable papers of the complny were 
delivered to the president," admits also untler t he rnlcs of ple:d- 
iug the contint~ecl discharge of those dt~ties up to the earlier day 
specified. There \vn. no neceiiity for proclnc~iug evidcnw in the 
face of this cclncession of the rendition of ,ervicclc, dnring the 
untfisputcd interval. Rnt there i, n o  clwitd i n  the answer of 
the plaintiff's faithful performance of every impowl dntr, nor 
any suggestion in the answer of dereliction, cvccpt i n  the :dleged 
appropriation of money of the caon1pny r c ~ ~ i v c t l  TO his own 
claini against it. 

Tt is imt n~aterial how onemn. or light thc wlniretl services 
werc, for the compensation to be paid fbr illem is fixed at  n 
definite sum, and this the clompany co~itract? to pny. I t  is quite 
sufieient that the plaintiff held the ofices, kept  the papera of 
the tlefendant, gave the bond for hi- persona! fidelity, :t:icl so p r -  
fornietl the services nnclertaken as to be retained in office and 
without complaint wliile discharging t h e ~ n ,  or even now ~nacie, 
except in the particular mentionecl, in the answei* antl defence 
set up  to the action. 

If there was any objection to the luauner :lnd kind of service, 
none was supported by evidence, for the defendant declined to 
off'er any. 

The counsel for defendant hew c~ontentls that the conlpensa- 
tion is per d i e m  antl depenclent upon each day's work, ceaaing 
when n011e was done and requiring proof of performance. 

K O  such condition ir found in the by-law, which constitutes 
the contract, for, there, the co~npensation is continuous though 
measured by the day, and it is expressly spoken of as a salary 
in the clause declaring that ~ i o  aclditional cwnpensation shall be 

30 



~ m i d  for tliscl~nrging thil duticq of' trra-tlrer, \ ~ h e n  t l ~ t  oi5c.e is 
united with that of' sctwtary-that a l l o ~ ~ c d  the httcr  heir~g for 
both. 

T l ~ e  presence of srtcl~ :L condition i l l  the p r o v i i i o ~ ~  f i ) ~  p y i n g  
tllc presitlent, that it shall br " two dollar5 per tl:ly wliile in 
:ictunl w-\-ir.cl," :tnd tllc. ahwnci~ of it in that relating to  tlw ww- 

t a y ,  111ninly illdifittch :ill intcntioi~ to e&~blisl~ :i d i f i w n t  I Y I ~ ~  

i 1 : t i c  A.; long, t l~e rchc , ,  a5 the  defend:iirt rot:ti~~cd thc 
~~ l , t i~~ t i fY  ill it. swvicc~ it i i  I)ou11(1 to p:ry h i n ~  tlrc +tipul:~tcci corn- 
p w ~ a t i o ~ r .  

T l ~ c  clefcntlant 1 ~ s  not t~ndertal,cw to ~n.tnia t h  allegationi 
itnl~iltins official ~niccw-idmt to tllc pl:~intiffj in ~ r ~ i s : i l , l ~ l y i ~ ~ ~  
tilt. i'untli i n  his p o w 4 o n  to Iris o\vn u>c ill rcduc.i~~g 11is dol)t, 
: I I I ( ~  a i  they are drcll~ecl to bc cw-itrovtlrtctl (('. C. I'., t:l1!7), t l i q  
t1111't he 1n1t out of t l ~ ~  way. 'I'IIP cl~argc it:,i.If' is ~ . : ~ t l r c ~  of' : I I I  

attf nlpt t l lw to :~pp l j  tlw rnolleyi ill his hand5 t11:in ' I  ~l l :df i~ , -  
: r i m  and ruis~ua~~agctulcnt; ant1 tllii i. cmwwl I?\- t h t ~  Imntl. I t  
ik  on!y :\v:tilahlc, if' :~vail:lblc a t  all in this procwilini~, :ii c.on<.ii- 
tuting ;a c*otu~tw-cl:ri~i~, thcl i-urm ~nisapplicd ; :tud this r.cwilt is 
ielwvxl by thr. cwclit vull~ntarily given hy thc, 1)laintifl' hinlwlf: 
J t  (bannot bc :t tlefcww to thc :1(4iu11 mtl bc piwl1ittcd to extill- 
g\li41 all 1i:iltility inctirrcd by tllc def'cndant to 1):iy fbr w r \  ic~bs 
~ w d c r e d ,  while it ~ c r n i  to have lncn so inttmtlcd. 

\Yo (lo not r~ntlert:d\r to drterminc for Ilum long :l tinic t l ~ c  
p1:lintifF is iwtitltd to claint hi:, per ~ l i c m  sal:u-y or c.ontpcnsation, 
hrt: tllcw is ~ ' r ro r  in denying hiw : I I I ~  up011 the proof; oKeretl. 

The  ~ ~ o n i u i t  rnwt wt asid(% :uld u 11cw trial :ku:ircled, awl it 
i s  +(, onlc.iwl. Th i i  will I F  c.crtificd to t l ~ c  ~ u p r r i o r  c2otirt. 
F ~ r r o r .  LTcnire tle 110210. 
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B A S R ,  Cornmrrclal Pl'ationnl of Charlotte r .  C!. N. GIlfPSON, Adm'r. 

C bdract, place of-Bankruptcy, surety not relieved by discharge 
of his p~incipnl in-Eciclewe. 

. i n  action was Lrouyl~t against an endorser of n note executed by a firm in 
renewal of a fortuer note, the transaction taking place in South Carolina, 
but the note was eent nnd delicered to the plaintiff bank at Charlotte in this 
state to be discoonted. One of the firm was adjudicated a bankrupt upon 
I~is  individual petition and tile note was proved against his estate, and the 
plaintiff. hank and otber creditors gave their assent as required by lam to 
l ~ i s  dibcllnrge. The bank discounted the note and at maturity extended the 
titne of pynlent to the nlakers for a r a l ~ ~ a b l e  consideration, but reserved its 
rights against the endorser; Held- 

(1) The court properly refused to chnrge there mas no evidence of a reser- 
\.ation of right ;\gainst the defendant snretg. 

(2)  Thc coilrt :llso l~roperly refused to permit the bankrupt's ~cliedule to be 
introduced as evidence tlmt the contract was made in South Carolina. It 
relates to his own liabilities and was not competent in the controversy 
between tile parties to tliis suit and in their relations to each other. 

( 3 )  The evidence of :L rnember of the firm in reference to the manner of 
endorsement of the renewal note for the purpose of continuing the negotiated 
loan, mas adn~issible, as tending to show where the contract mas to be mnde.. 

(4) The Contract is governed by the laws of this state-it being consum- 
mated l~e re  and efficacy given to the note by its delivery and negotiation at  
the bani, in pursuance of the intent of all the parties; and no demand or 
notice of non-payrnent is required to bind the endorser. 

(6) A surety's liability to a creditor is not affected by the discharge in bank- 
ruptcy of the principal. Such discharge is the act of the law, and does not 
release one liable for the same debt, either as partner, endomer, or other- 
wise. And a creditor's assent to the discharge is that it be granted under 
tl~e.bankrupt law. 

(Bonk v. Linebeygel ,  83 K'. C., 454; Ho#nwn v. Moow,  82 N. C., 313; Ingersoll 
r .  Long,  4 Dev. 6E Bat., 293; Olclham v. Bunk, 85 N. C., 240, cited and 
approved). 

CIVIL AC'TIOS tried at Fal l  Term, 1883, of I~ECKLEBHURG 
Superior Court, before Gilrner, J. 

The  action is agaiust the defendant, as endorser of' two promis- 
sory notes, one executed on August 13, 18'7'3, by the partnership 
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of Cureton, drtdrey ck Co., for $2,000, pnynblc nt thirty d a y ,  
the other executed by the partnership of Stevens & Curetoll on 
December 12, 1377, for S2,500, also clrie at thirty clays, thc for- 
mer clmwn payable to the defendant and cnrloricd 117 hjnl nlonc, 
the latter drawl  payablc to the clefenclnut and onc Williali! 
Stevens ancl jointly endorsed. 

The particc all reside in South carol in:^ a d  the no tc~  wcre 
prepared ancl assigned there, though purporting to I1:1ve I~ceu 
nlade at Charlotte in this state, for the pu~yosc of being ient to 
the plaintiff to be cliscountcd, ant1 were so bcnt and the rnoncy 
therefor obtained from the bank at Charlotte. Tllc n~alicrs and 
endorsers are all insolvent except the defendant ngait~qt w1m11 
the action was comme~~ced 011 -iugust 13, 187-1. 
In 1878, J. H. TI-. Stevens, a menlbcr of cnch of thc firnli 

who made the notes, filed his individrlal petition in  b:~nkriiptry, 
and was adj~ldicated such and obtained hi.; rli~rhirge. 

By the amendatory act of June 22,  1874, i t  ii: tleclarccl that (( in 
cases of voluntary bankruptcy, no discharge 4 a l l  bc grnntctl to 

a debtor whose assets shall not be equal to 30 per centunl of tile 

claims proved against his estate, upon which h: .hall be liab!c :t* 

principal debtor, without tbc assent of at least onc-fourth of 11ii 
creditors iu nnmbcr and one-third in value." Rcv. Stat. of IT. 
S., ch. 390, $9-supplement. 

The debts in controversy were proved againkt t h ~  l)alllirnpt'~, 
estate, and the plaintiff; with other creditor>, ga\.e the nssellt 
required by law under which the discharge w n 3  granted anti 
without which it could not have been obtained. 

Among other issues submitted to the jury, they fmt? that the 
note for $2,500 was in renen7al of what was clue on a previoui 
note for $3,096, and that the latter n.as given and accepted i n  
part payment of the debt of $11,200 contracted to be paid in the 
purchase of a tract of land by Stevens & Cureton from Willinn1 
Stevens, and to secure mhich a deed of mortgage wnc nladc of' 
the same land by the purchasers, the  not^ for which purchase 
money was cliscotunted at the bank and nqsignccl to it, 2nd thc 
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plaintiff has been i n  possession of the mortgagecl preinises and 
ib appropriating the rents and profits to its own use; that under 
311 agreement, the interest to be paid on the notes in snit was a t  
the rate of one per. cent. per month : 

And that at or ahout the maturity of the note for $2,000, the 
time of payment \\-a9 extended to the makers for thirty-three 
claydoor a valuable coniidcration, and at  the same time the bank 
reserved its right5 and remedies against the defendant, the 
cndorier. 

Cpon thew facts tho court renderecl jndguent  against the 
clefcadant for tlie f ~ d l  amount deniandcd in the coinplaint with 
co-ts, and thc clefenilant appeals. 

~ ~ I T H ,  C'. J., after stating the case. The first exception 
taken by tllc appe1l:int is to the refusal of the court to charge 
the jury, a i  was requested, that there was no evidence of the 
reservation of the right to proceed against the defendant, or, 
if tllere was, it is contaiaecl in a correspondence, and the force 
and effect of which s h o ~ d d  have been declared by the court as a 
matter of law. 

Esamin i i~g  thc~ accolnpanying exhibits upon which the olsljec- 
tiou rcstb, if sufficient to show indulgence, it manifests ail 
e q ~ ~ a l l y  clear purpose not to surrender, and to retain full rights 
ag~\inst  the surety, in the fact, that the renewal note is t o  be 
held for his signature before its acceptance. I t  mould be most 
manifestly ~ ~ r o 1 1 g  to clecluce from the evidence an arrangement 
to postpone without the associated intent to hold the defendant 
liable. 

LTpon this double finding, the authorities arc clear that the 
tlefenclant is not exonerated by what was done. Rees v. Bell- 
i~,gto~z,  2 TYhite 6- Tudor's case? in Equity, note 360 (716), and 
case5 cited; 2 Danl. Reg. Iix-., $1322; Bnd; v. Lintbciyer, 83 
K. C., 454. 
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Seco~lcl E.79~. The defenclant proposed to  rcacl froin the 
sclieclole filed witll the banlirupt'.: petition the enunic~.ntion of 
the notes and the place of their contract as thcrein ctnted, in 
order to show that i t  was entered into in South Cnrolina nncl is 
governed by the l a w  of that stnte. Thie, or] objcrtion, way not 
allowcd. 

I t  is true it is requisite that the bankrupt state thc lucnlity 
whereat the qeveral debts owing by him were madc, h i t  a, hi.; 
mere declaration we cannot see how it is cwn~pctent upon the 
disputed fact between strangers and in their relations to each 
other. I t  is but the assertion on oath of t h ~  banlirnpt himself 
in reference to Iiiy own liabilities, and was properly ruler1 out. 

Rut no injury can cou~e  from the rejection of tllc evidence, 
since the fact seems not to have been denied, and  the jury find 
that the uotes w r c  cnclorqed by the defendant', inteitatc i n  
South Carolina. 

Third Ezc. I'pon the cross-examination of T. .I. Careton, 
a member of each of' the firms that gave the notci, and intro- 
duced as a witness for tlie defendant, he was allo~l-ed, after 
objection, to testify that  he  came to Charlotte with the note bear- 
ing the endorsement of the intcstate's name ; that i t  Ilnd been 
reduced, after several renewals, from $3,000 to $2,000 ; that it 
was presented to the intestate and he  1;ne.c~ at what place and 
for what purpose i t  was to be negotiated; and thnt the ncgotin- 
tion for tlie loan of $3,096 mas also effccted in Charlotte by 
the witness and Stevens, the intestate not being present. His  
name was aftervards endorsed and he was infonned that i t  11 a i  

for a loan already negotiated in Ch:lrlotte hy himself and 
Stevens. 

W e  do not see why this testimony is not pcrtinent and proper 
in determining the place in ~ h i c h  the contrwt n as to bc, and in 
law was coasumniated, and nncler and ~nl>jc;t to thc I i l w  of 
what state. 

Fourth Emc. The next exception to the ruling is thnt the 
notes being completed in  South Carolinn, and, intentletl, cent 
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slmre) 1):isscs to tlie :14gnce, and with tlie transfer the bank- 
rul:t7s csoneratiou frow the firm clebts, while the other partners 
1.etai11 the j o i ~ ~ t  est:ite to work out  t l~ci r  orvn exoneration by ap- 
plying it to the common joint clebts. 

But conceding that the h n k r u p t  partner becomes released 
Simn the partuership dcbts, the question recurs as to its effect 
ruder  tllc circ~in~stuncw, of this case upon thc liability of the 
burety . 

Our  attentiou Iias !)ccii called to two acljiiclications in which it 
is eal)r:.ssly h ~ 1 d  t l ~ t  the surety is discharged. I n  re ,?lcI)on- 
uld, 7 1  S a t .  IhilIi. Reg., 447; Ctrlimcrg v. Silnp, 78 Kent. Rep., 
561. 

111 tlie latter case, tlwided in 1880, n fk r  referring to Brozu~ v. 
( i i t , i , ,  7 Bing., 508, w l m c  tlic report has only the head-note, 
\rllile illc case is ~ ~ p o v t c d  in f d l  in 2 R~isscll, 60, 3 Kng. Corn., 
Ch. Rel)., 250, the Chief-Justicle who delivered thc opinion 
say::: " W e  h a ~ c  only the  syllabus of the opinion in B ~ o z c n  v. 
C i r m - ,  I\-hich rcncls :is fidlon-.Y : A surety for a bankrupt is not 
tlisc.hwr~cc1 by tllc creditors signiug the bankrupt's certificate, 
cvcn uftcr notie:c fronr the baulrrupt not to do so. Kot  having 
:tccess tc; the Enplis11 h k r ~ ~ p t c y  act, under which the decision 
\Y:I,S made, it is i ~ n ~ ~ o s s i b l e  to rlctermine I IOW far the decision in 
t l~nt caw bears ilpoil t l ~ c  question before us." After discussing 
:dso other :~nthoritic+, he proceccls : (( Hut under our statute the 
:tswnt of creditors t o  the dischargc of a debtor who has not sur- 
renclerctl the rcqiiisite :imonnt of' assets, is mere matter of grace. 
I t  is not ~ ~ e ~ e s s ~ r y  to the completeness of the bankrupt proceed- 
ings, is not in the interest of creditors generally or even of those 
r h o  give their consent, but is in the interest of the debtor 
:,lone :ind to the prejudice of the cmditors." And he  concludes 
that the assent of the creditor to the discharge of the principal 
debtor "was as efYectual to release the surety as 'if she had 
u~idertrtken by n valid agreement 11ot to sue on the note for a 
,slxccifietl time, or until after s l ~ e  ~ l ~ o u i d  m:licc clen~:ind of jmy- 
~ncnt.') 
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Thi:, decision, however, confronts severnl othrr, iwdrrc3tl i n  
court, of thc highcst authority, in which it is ruled illat -uvh :L 

c l i d ~ a r g e  is by law a d  does not rclieve the a~lretv of t 1 1 t h  (1~111. 

I n  Brozun r. ('cw,., the case aclvertecl to in t h ~  opinion of the 
supreme court of Kentucky, the clefendants, ?i l l ;  ~ulercfxtnt-, hntl 
sold goods, ai~cl paid acceptance for ont  Barber undcr :L ~vrittc~it 
guarauty of the plaintiC, and were prowut inq t h ~ i r  :wtio!~ 
against the guarantor who resisted the ch i  m. l'ontling t h ~  
action, Barber n as cleclared a b ~ ~ l i r t ~ p t  uitcl th t dciiwtlunr, 
proved under the c o ~ ~ ~ l i s i i o ~  their deninml :ipin,t I~inl .  'Tl1t.y 
a1.o nf'ter notice nut to do SO from the pliuiiltiff' (Bro~ \  11) 4,giic:l 
the ~ertificatc, which w i t h o ~ t  their signature could !lot 1 t . i ~ ~  
been obtained. They nfter~v-artls obtained a vel-diet agni!t\t rhc 
plaiatifl; aud he filed his bill to restrain the c ~ f o r e t l ~ i r n t  ot' t l l o  

debt upon the g r o m d  that he had been esoncrntttl by t l 1 . 8  :li>tion 
of the creclitor.;. 

(( The Iiom CHASCE:T,I.OR was of opinion that 110 ~vltiity :1ro\i. 
i n  favor of the plaintiff out of the cmdact  of thc t l c f c u ~ l : ~ i ~ t ~  
in enabling the bsnlxnpt by their 4gn::toi.r t o  ol)t:iin I i i ,  t2t11.- 

tificate." 
I n  3 % - p r f e  Jtrcobs, 12 Eng. Rep., 707, L. I3 , 10, d l .  app., 

211, i t  was contended that the creditor had signctl the resolution 
passed by the requisite number of creditor, at n previoni nice+- 

ing, agreeing to a colnpositiou with the brunkrupt debtor of' five 
shillings in the pouncl ant1 that this clischnrgetl the w o i t t l a ~ p  
liability of the draver  Jacobs. The opiuiou of the  T,orcl .Jui- 
tiee read and concurred in by J a ~ r ~ s ,  L. J., after htatinig tllc 
facts, proceeds thus : '( There can be no doubt that if thr  holtltlr 
of a bill, by hecomiug party to a deed or agiSwrwnt, intlepen- 
deutly of ally banliruptcy act, agrees to aclcept a cornpoiition 
from the acceptor, hc thereby tlischarges t l ~ e  drawer; but on thr. 
other hand, it is equally clear that if the uctQeptor is di~~cliargcd 
from his liability by operation of Iaw by becoming a bankrtipt, 
the liability of the drawer to the holder is not thercby nffwtetl." 

Then referring to a contrary ruling in I17ilson v. Lkyl,  1,zw 
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Rep., 16 Eq., 6 0 ,  and the many points in that ewe, the opinion 
proceeds : "On the othcr hand, in thc case of Xegrath v. G r a y ,  
Law Rep., 9 C. I-'., 316, the Court of Common Pleas appear to 
have come, after great (*onsideration, to a directly contrary con- 
clusion. * * * We agree in tlie decision of the C'onrt of 
Common Pleas and in the reasons they have given for it. We 
think that a discharge of a debtor under liquidation or a con~po- 
sition is rcally a discharge in bankruptcy by operation of Inic. 

I u  Sigomney v. V7illinnzs, 1 Gray (Mass.), 62.3, a. case arosc 
under a state insolvent law, with provisionr very like those con- 
tained in the act of Congress, in which one Vood  received a dis- 
charge from all his debts from the con~missioner of insolvency. 
His  assets did not pay fifty per cent., but all the creditors of the 
partnership, of which he was a member, and a majority in nnm- 
ber and value of the creditors who had proved their claims 
against the insolvent's estate as an individual, assented in writ- 
ing to his discharge. I n  order to such majority, it was necessary 
to include the note in suit, and the executors of the creditor, 
with knowledge of the fact, gave their assent. 

SHAW, C. J., said: " I t  iq true that as MTood's assets did not 
pay fifty per cent. of the claims against his estate, he woulcl not 
have been entitled to his discharge, without the assent of a 
majority of his creditors, and that the commissioner could not 
lawfully have granted him a discharge without such assent. Rnt 
it does not follow that this discharge derives its whole force and 
effect from the assent, and operates like a technicd release of 
Wood under seal. I t  was an assent that Wood shoulcl receive 
a discharge under thc insolvent law, having the force and effect 
given to such a discharge by the law, which is n discharge of the 
individual debtoy, expressly reserving the liability of' any partner 
or surety. Whether, therefore, the discharge mas obtained by 
the consent of the creditors or without, it was a discharge ob- 
tained pursuant to Icuo, having the e@t given to it b y  lnzo and n o  
more, to discharge the individual, but not to discharge his part- 
ner. 
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But a cabe presenting the very question now considered under 
the act of Congress, is found in Guild v. B~ltlcr., 122 ?tlnss., 498, 
the decision in which is prouounced by GRAI-, C. J., non- a11 A\- 
sociate Justicc of the supre~ne court of thc ITnited States. Wcl 
reproduce inch extracts as are nccesinry to an unclerbtantling of 
the ruling. 

'(By the existing acts of Congreqs upon the wb*jeet of bank- 
ruptcy, a. banbrupt's estate may be settled and the banlin~pt dis- 
charged in  eithei. of three ways : 

1. The estate may 1)c administered in the ordiuary manner by 
n4gnees appointed for the purpose, and a certificate of discharge 
be grantccl by the court, with the assent, in some c a w ,  of a eer- 
tain proportion of the creditors who have proved their clain~s. 
-Zny person liable as surety for the bankrupt m:.y, upon paying 
the debt, even after the commencement of proceedings in bank- 
ruptcy, prove the debt, or stand in the place of the creditor. 
U. S. Rev. Stat., $5070. But the surety's liability to the cred- 
itor is not affected by any certificate of diqcharge granted to the 
principal. U. S. Rev. Stat., Q.5118. 

2. The eqtatc may be ~vound lip and settled by trustee,. nomi- 
natccl by the creditor& upon a resolution passed at  a rueeting for 
the ~ L U ' I ~ O W  by three-fourths i n  value of the creditors vhose 
clainls have been proved, and confirmed by thc court, and up011 
the signing and filing by such proportion of the creditors of a 
coazent in writing that the estate shall be -30 settled. 16 . ,  $5103. 

3. The creditors, at a meeting orclered by the court cither be- 
fore or after an adjudication in bankruptcy, rnay resolve that a 
conlposition propo~ecl by the debtor shall be accepted in sati-hc- 
tion of the debts due then] from him. U. 8. Stat., June 22d, 
1874, $17-substantially the Englisli bankruptcy :let of' 1869. 

( ' I t  has been determined in England," confinnei tlic C'hief- 
,Justice, ( 'by clecisions of high authority ant1 upon most intisfac- 
tory reasons, that a creditol., by p:lrticipating i n  either of thc 
three forins of p roc~e t i i~~g ,  u*h(fhei* by trsrenti~lg t r ,  r~ ce,tijcnte 3s 
rlischn~ge or hy conqc~nting to a ~.ewluiion clthcl. :i)r ninding u l )  
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throt~gh trustees or for the acceptance of a composition proposecl 
by the debtor, docs ?lot ~~clectsc or affect the liability of' a surety." 

In  \vhatever way authorized by the act the discharge may be 
obtained, or whatever precedent conditions innst be con~pliecl 
wit11 in order thereto, the discharge is the act of dke  Zau:, and that 
act expressly provides that " no discharge sh.11 relense, disd~arge 
or affect any person liable for thc same debt for or with thc 
bankrupt, cithcr as partner, joint coutractor, cndovser, surcty, or 
othcrwise." U. S. Rev. Stat., $5118. 

This is the restriction put by Congress upon the discharge, 
and whatever changes may have been subsequently introduced, 
h.indcring or facilitating the attainmeut of the end, the clischarge, 
in the cxtent of its operation, renlains unchanged. Whether 
the creditor gives his (*onsent in cases ~vherc it is required or not, 
the force and effect of the discharge is the same, and it leaves a 
surety exposed to the creditor's claim on him. How can it be, 
then, that a discharge shall exonerate the surety, when the act 
says it shall not, and the provisions of the act are confinccl by 
the constitution to the judgment of Congress? W e  think i t  
mauifest that where the creditor's assent was required, it was not 
intended to modify the effect previously ascribed to the dis- 
charge, and exonerate one who, the law declal.ca, shall he liable 
as before. Brant on Suretyship, $126; Bump. Bank'cy, 543. 

The allegation of usury is not an answer to the claim. Okl- 
ham v. Rank, 55 K. C., 240; Barnes v. Bank, 98 U. S. Rep., 
555. 

Upon a full review of the record, we find no error, and must 
affirm the judgment. 

No error. Affirmed. 
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JARRETT & DEAL v. W. It. SELF 

I .  \\'hcrc a yinglc contract is made for furnishing certaiu specified arlicles, at 
prices fixed for each, the plaintiff' can not be allowed to " ~ p l i t  up1' the 
ncco~~nt  and recover upon each item sepnrately. 

2. If there are several payments due under one and the sanx contract at the 
titne suit is brotlgl~t to recover one installment, a judgtnent for the 
amount of the latter will be held to be in satisfaction of the whole, as all 
the sums, being due, conld have been inclnded in the action. Hot it is 
conlpetent for the plnintiff to sue and recover upon each as it falls d~le ,  and 
in the court having jurisdiclion of the same. 

3. \\'bere the plaintiff "split upJJ his acconnt, due under a single contract 
cognizable in the superior court, and brought actions before a justice of 
the peace, it was held upon appeal that the superior court did not acquire 
j~~risdiction of the whole amount by consolidating the cases into one 
nction. The appellate jurisdiction is derivcd solely from the rightful one 
assumed by the court below. 

(Caldzoell r. Reatiy, 69 N. C., 365; Boyle v. Robbins, 71 N. C., 130; JIag~udo .  r. 
Randolph, 77 N. C., 79, cited, comlnented on and approved). 

CIVIL ACTION tried at Fall Term, 1883, of CATAWRA Supe- 
rior Court, before Graves, J. 

The plainti& appealed. 

MP. M. L. JfcC'orot.kle, for plaintiffs. 
X o  counsel for defendant. 

SMITH, C .  J. The defendant about to erect a house entered 
into an agreement with the plaintiffs, who are house carpen- 
ters, by which the latter agreed to construct window-fkames, 
ehutten, doom and other articles used in the building, and to do 
other specified work thereon at prices fixed for each, and to be 
paid for as they were respectively completed. When the con- 
tmd had been performed there was found to be due the plaintiffs 
the sum of $241.14, and thereupon the plaintiffs, on December 



13, 1882, filed :M itemized statcnlent of their account in the 
office of the mperior court clerk, in order to perfect and secure 
the I:~horclr's lien on the house, in pursuance of the directions of 
the statute. THE CODE, 5 1584. 

111 order to :L 111orc bpeecly collection of the claim a d  enforce- 
nie~it of' the lieu, the plaintiffs separated the charges, which con- 
s t i t ~ ~ t e d  tlic claim, into two accounts, one embracing items to the 
tlnlonnt 01' S16G.33 anti the other i t e m  to the amount of the 
rc4luc of' thc ell tire ( h i m ,  and  on fanuary 17,1883, commenced 
nctions befhre a juitice of the peace for the recovery of each as a 
distincbt ant1 indrpewlcnt demand, a d  on the trial recovered 
.jadgnlrn: in hot11 actions, from which the defendant appealed. 

1 1 1  thr ,itlperior court the actions mere consolidated without 
prqjudico to the question of jurisdiction, and tried. 

The w u r t  being of' opinion that, inasmuch as after completing 
the co~itravt the plai~itiffs had filed the mhple account in the mode 
presc-rilred for vlainls beyond a justice's jurisdiction, they had 
clwte~l to treat it as otte ( f e l t ,  and it was now severable without 
the tlefrndant'b ;+sent, so as to bring the parts within that juris- 
diction, the action was accwdingly dismissed, and from this judg- 
ment thcb plaintif& appeal. 

The cases heretofore decided in this court and cited in the 
argument for appellants, ('aldwell v. Beatty, 69 N. C., 365; Boyb 
v. Rohbins, 71 K. C., 130, and the later case not referred to, 
Ilingmsler v. Rmdolph,  7 7 n'. C., 79, establish the general 
proposition that a series of separate charges, for goods sold and 
delivered or labor performed, each the subject of a distinct con- 
tract, though associated and put in one account, may be divided 
and severally sued for in the proper jurisdiction for each, or they 
may be united so as to form an aggregate single indebtedness 
belonging to a different jurisdiction. This follows from the fact 
that there is a succession of contracts applicable to a successioll 
of items in the series.rnhich make up the amount as a whole. If, 
however, several articles are bought at  one time, ~o as to constil 
tute a single understood transaction and be embraced in one con- 
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tract, no t~ i t l i~ tand ing  each has it\ own fixetl p r ic~ ,  t l~cp arc :lot 

separable co as to aclmit of separate action&. 
I n  the case last n~entionecl, the defeidant weut t l ~ ~ o u g h  the 

rooms of the  plaintiff"^ storc in search of thc various good- hc 
wished to purchase, selecting and setting aside -,ncl~ :I< he 
wanted, with the prices made I<nown at the tin]?, rillti1 his hill 
rnceecled the ~11111 of five hmndred dolliir~. His ac*co~~nt warj 
so made out and rendered with n statement of the credit allowetl 
upon the bill. The court hclcl that thew was a hingle contract 
to pay for all the goods one sum of money, and there coultl be 
no division so a.3 to change thc jurisdiction. '( Herc, the tlcaling 
mas continuous," in the words of the opinion, (' and nothing 
appears on the face of it, or in the account rcudered, indicating 
that either party intended that each item should constitute a 
separate trmwction and cause of action, which eonld have been 
easily done and TTe arceto presume would have heen donc, if 60 

intended." 
Again, it is plain from adjudications and upon principle that 

if the contract be to sell and deliver different parcels of goods, 
at  different stated periods, each parcel to be paid for on delivery, 
or to pay money in future installments, the action will lie upon 
each failure to make payment, for each is n distinct breach of the 
contract, and so toties qzcoties, for the successive breaches. A chse 
of frequent occurrence is that of a bond or note to pay a princi- 
pal sum of money at a distant future period, and meanwhilc to 
pay the semi-annual interest as it accrues. The interest is recov- 
erable from time to time as it may become due, and one recovery 
is no obstruction to the recovery of interest subsequently recar- 
ring. But it is quite a different proposition to say that when nil 
the breaches have occurred of which the contl jct is susceptible 
there can be separate suits brought for each. All that can be, 
must be included in one action. 

The  rule is thus stated by an eminent writer on the law of 
contracts: " I f  there are many parts of the contract and some 
have been broken, and others not yet, as if money was to be paid 
on the first day of every month for two years, and one year has 
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expired and nothing been paid, the creditor may bring his action 
for one or more of all the sums due, and, recovering accordingly, 
may, when the others fi l l  due and are not paid, sue for them. 
But if at any time he sues f o ~  n part  only of the sums due, ct jwdp 
nzent will be held to be n scctisfaction of all the sums ~ckich could 
have been included i ? ~  that action, and were dzie ctncl payable by 
the terms of that contract, and therefore no suit can be main- 
tained on any of them. The reason of the rule is tile preren- 
tion of unnecessary and oppressive litigation. 2 Par.  Cont., 464. 

'( Where the action is upon n contract, it merges all amounts 
due under or arising out of the cmtract prior to the suit. They 
constitute a single indivisible demand. The plaintiff cannot be 
allowed to split up the various covenants or promises contained 
i n  one contract and to recover upon each separately." Freem. 
Jilclg., 5240. 

And it is said in Bendernayle v. Cocks, 19 Wend., 207, a 
plaintiff after one recovery may sue for " other breaches of sev- 
eral covenants or promises contained in the same contract, pro- 
vided the action be brought before the subsequent breaches are 
committed." Cook v. Whnrwood, 2 Saun., 337; Ashforcl r. 
Rand, A n d r e w  R., 3'70; Guernsey v. Carver, 8 Wend., 492; 
Beach v. Crni,  2 Corn. (K. Y.), 86; Rurritt v. Eery, 47 
Conn., 323. 
h the case of The Refoimed Dutch Church v. Brown, 54 

Barb., 191, the defendant's testator had agreed in writing to pay 
one hundred dollars annually for three years. After all the ia- 
stallments had become due, suit was brought for the first and 
judgment recovered. Afterwards another suit was bronght for 
the remaining installments and it was decided that the first judg- 
ment was a bar. 

In Burritt v. Bevy, supra, the action was for monthly rent 
which accrued prior 'to October 31, while a subsequent action 
was prosec~lted to judgment before a justice, in which the previ- 
ous rent might have been included, and this was relied on to 
defeat the other. I n  the opinion the court lay down this prop- 

3 1 
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osition: "After all the payments have lsecon~e dne and the con- 
sicleration is executed, in  determining whether the cause of action 
is single and entire, or several, regard shoulcl be had to the obli- 
gation of the defendant under the contract at  the time the action 
is brought. I f  there are several payments due under o m  and 
the same contract, they then become consolidated as one obliga- 
tion on the part of the defendant a i d  one denland on the part of 
the plaintiff. So that if this action was founded on the express 
contract, we should hold that all the payments duc s11ouIcl be 
included in one action." 

Accepting this as a true exposition of the lam, it is manifest 
that a successful prosecution to final jndgnlent of one portion of' 
the plaintiffs' demand, where all is due, would be an impedi- 
ment in the way of recovering what remains, under the plea of 
yes ad jaclica, since the first action is deemed to embrace not only 
~ ~ h a t  vas, but what ought to have been recovered, in the breaches 
of the one contract. 

Rut as the account is made up of several distinct charges, 
though for infractions of the same contract, comnitted at  different 
i n t e r ~ d s  in the non-payment of the money due for the several 
pieces of u-oi*, as they were finished, we can see no reason for 
refiisiug to entertain a suit for a separable part of the claim, if 
the plaintiff chose to demand and prove only such separable part 
: ~ t  the peril of losing tile other part. Certainly they are not 
hound to insist upon all that may be due for their work and 
labor. I t  would be otherwise if this were a single promise to 
pay one sum in excess of the justice's jurisdiction, notwithstand- 
ing a series of separate charges entered into and formed the con- 
sideration of the promise, as was the case of Mngtwder v. Ran- 
do@/z, szya ,  since a single promise is incapable of division, and 
must be enforced in the court having cognizance of it as an en- 
tirety. 

111 Caldwell v. Beatty, mpm, where the account mas allowed 
to be "split up," the reason assigned by the Chief-Justice, speak- 
ing for the court, was, that it was a "running account wherin each 



item is entered and was in fact a distinct dealing, so that Rcntty 
might, if so inclined, have warrauted Caldwell for thc amount 
of each item, the day after the article was sold and dclivercd; 
in other words, the legal effect was the same as if Caldmell had 
given his due-bill to Beatty for each item at the delivery of thc 
article." The distinction which me have endeavored to point 
out is recognized and apparent in the rulings in this and the case 
of Magruder v. Randolph, suprn, and its observance is necessary 
to mark the line which separates the jurisdiction of the superior 
court and the court of a justice of the peace. The course taken 
in consolidating the actions forcibly illustrates this. Ry being 
blended, the aggregate amouut is sufficient to sustain the juris- 
diction of the superior court, had the cause originated there, and 
yet by resort to the process of division, i t  has reached that court 
by a short and rapid route, and obtained precedence over other 
causes prosecuted in the regular and authorized way. The 
result is unavoidable when the causes of action are distinct and 
several, but it would be in effect to efface the jurisdiction boun- 
dary of the courts to permit this to be done when the claims and 
causes of action are one, and ought to be and are inseparable. 

The consolidating does not obviate the difficulty, since the 
appelIate acquired jurisdiction is derived solely from a rightful 
jurisdiction assurued and exercised by the justice previous to the 
appeal, and in this case the order was made without prejudice to 
the question. 

The judgment below is erroneous and a new trial awarded, 
upon which the plaintiffs may take such course as they may be 
advised in the further prosecution or disposition of the cause. 
Let this be certified. 

Error. Trenire de novo. 
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C. I,. SI\I.ITHERS v.  J. 11. SHOOK. 

Seftlcrnent of ilccount- 3:vidence- Contrcict. 

1. A settlement of matunl running accounts, by payn~ent or giving a note for 
balance due, is presumed to include all pre-existing demands of either 
party; but this presumption may be rebutted by proof that a claini has 
been omitted. 

" TThc inrtructions asked in this case are not applicable to the nature of 
the counter-claim set up by the defendant, which is founded upon an agree- 
nrent of the plaintiff, made at the time of the settlement, to allow credit, 
for wheat delivered by the defendant in excess of the quantity repre- 
sented on the plaintiff'$ book of accounts. 

C~vr r ,  ACTION tried at Spring Term, 1883, of HAYWOOD 
Superior Court, before Avery, J. 

Verdict and judgment for clefendant ; appeal by plaintiff, 

Jfesws. Gray dt. Stamps, for plaintiff: 
d4~ssr.s. 1V. X. C(wter anil Johnston & 8hufort1, for defendant. 

S~IITE~, C .  J. This action, originating in a court of a justice 
of the peace and ren~oveci by appeal, is for the recovery of the 
sum of seven dollars and fourteeu cents, due for goods sold anil 
delivered, to which the defendant offers a counter-claim for wheat 
in amount slightly in excess of the plaintiff's demand. 

The parties came to an adjustment of their mutual accounts i u  
1879, and the defendant then executed his note under seal for 
the sum of $45.10, which appeared to be the balance due the 

and this has sincc been paid. 
The defendant contends that in the settlement he mas credited 

with sixty and three-fourth bushels of wheat only, while in fwt  
he had delivered seventy bushels, at the price of eighty-five cents 
per bushel, and was errtitled to a further sum of $7.86, omitted 
by mistake. 

Two issue3 weFc submittel to the jury with conscnt of parties, 



the plaintiff' reserving exception to the competency of any evi- 
dence introduced to show an oversight and mistake in the settle- 
ment closed by the giving the sealed note: 

1. Did the plaintiff' and defendant make a mistake in their 
settlement in 1879, whereby the defendant was denied a credit 
to which he was entitled? To this the jury auswered in the 
ilffirniative. 

2. What is the amount of the omitted credit? T o  this tile 
jury responded, $7.74;. 

Upon thc trial the defendant was perlnitted, after exception, 
to testify that the plaintiff Iielcl two accounts against witness, 
one for goods furuished at  his store, another for corn and wheat- 
bran supplied from his mill, a d  that the note was given upon a 
settlement of the nccormts for goods; that witness had delivered 
wheat to thc plaintiff i n  two parcels, one of thirty bushels, 
hauled by one Jenkins, a teamster, a i d  tile other of forty brrsh- 
els, conveyed by an employee of the plaiutifX 

That thc settlement was at the plaintiff's store, whose books 
ryere prod~wed, :~nd defendant ran over thc acvount against hint- 
self and f o n d  it correct, but was not satisfied with the credits as 
being large enough, and it was thereupon agreed hetween them 
that if there was any mistake, whereby the defcndant was w t  
:illowcd the full amount of credits to which lie was entitled, 
tlic omitted s u t ~  should be allowed the dcfcndant i n  thc settle- 
ment of other accouilts thereafter. 

The plaintiff insisted : 
1. That the correction of the alleged niistake wai a n~attcr of 

equitable cognizance and witgout the jurisdiction of a justice. 
2. That the mistake could not be corrected when ample means 

of' inforination by which it might have been avoided were ope11 

to the clefendant, and he neglected to avail lli~nself of them; or, 
3 Unless the failure to seek thc infor~uation was superin- 

tluced by the fraudulent practice of the plaintif. 
The court refused to give these dircc~tions to tllc ,jury, and left 

it to thent to find upon the p r ~ p o n h a n r c  of' tllr c~vitlcnce 
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whether such mistake occurred at  the giving the note, whereby 
the defendant failed to be allowed for all his wheat; and if so, 
to respond to the first inquiry affirmatively, and proceed to ascer- 
titin thc value of the omitted wheat; and that it restccl upon the- 
defendant to satisfy them of' these facts. 

The  defendant had judgment for the sinall excess of his 
connter-claim, and the plaintiff appealed. 

\Vhilc it is true that every settlement of mutual running 
accounts by payment or giving a uote for the balance is Ire- 
sumed to include all pre-existing demands of either which 
appnpiate ly  belong to srich adjustment, still the presunlption 
may bc overcome by proof of the omission of any claim. Tlre 
force of the presumption is stronger when the claim for whent 
was il~clucled, and the alleged error lies in n ruistake as to quan- 
tity. But where this presumption is met by positive proof of 
ail agreement niade at the time, that if '  more whent should there- 
after be found to have been delivered to the plaintiff that he dicl 
not give credit for, the excess should remain a valid charge and 
be admitted in adjusting another account, as is proposed to be 
done in the preseilt case. 

The instructions asked and refi~secl grow out of a misconcep- 
tion of the defence, ~rrhich is not to correct a mistake, for thc 
note has been paid in full, but enforce an implied, and by the 
 greenle lent, a positive contract, to pay for wheat delivered beyond 
the quantity represented 011 the plaintiff's book of accounts. I t  
is a simple counter-claim for nine and FI quarter bushels of' 
wheat delivered and not paid for, because of some misapprehen- 
sion of the plaintiff, and which he agrees shall be ]mid f i r  i n  
ac1,justing another account. 

Tlicre is no erroy, a d  the judgment must be afirmed. 
So error. Affirmed. 
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Prombe to pay debt, when not within statute of fiuuds-Evidence. 

1. d promise based upon a new and original cou?3ideration of benefit or h a ~ m  
moving between the party to whom the debt is due and the party agreeing 
to pay the same, is not "a promise to answer the  debt or defanlt of :in- 
other," and need hot be in writing. 

3. Therefore, where the plaintiff had judgment againfit a debtor and was seek- 
ing to secure payment by supplemental proceedings, 2nd the defendant 
who claimed the property of the debtor promibed to pay fifty per cent. 
of the sum due, upon plaintiff's dismissing said proceedings and not e s -  
amining him as to his title, &c., which was accordingly done ; Held, that 
such agreement is not within the statute of frauds, and that the defendtint 
is liable. THE CODE, $1552. 

3. The admission of irrelevant testimony cannot be nssigued for error, uelesi 
i t  appears that the party complaining was, in f ~ t ,  l~rejudiced by it. 

(Xc(son v. Wilson, and cases cited, 84 N. C., 51 ; Little r. ~ l I c C w t e ~ ,  89 K. C., 
233, cited and npproved). 

CIVIL ACTION tried at  Spring Term, 1570, of MARTIS 811- 
perior Court, before Eure, J. 

The  plaintiff and sundry other creditors respectively obtained 
judgments before a justice of the peace, in the county of Martin, 
against T. J. Harrell. These judgments were docketed in the 
superior court and executions issued thereon and returned by tllc 
shcriff un~atisfied ; and proceedii~gs supplementary to the execit- 
tion were con~menced by the plaintiff against said Harrell, w l ~ o  
had been examined in these proceedings on the 14th of' April, 
1873, and his further examination postponed for thirty tIayi. 

The defendant claimed all the real and personal property of 
the saicl Hamell, aud was i u  possession of the same under t l ~ ~ t l s  
therefor. A subpcenn had h e n  served upon him to appear tint1 

be examined as a witness in tile supplen~cntal proceedings. 
The officer who made service of the s u b p ~ n n  hat1 c.Ilul.gc of 

the collection of thc plnintiff's judgn~ent  :1nc1 :~utl~ority t c  "con>- 
proniise it." 
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At the tiwe of the service of the subpcena on the defendant, 
and I)eforc he llad been examined, he agreed with the officer, that 
if the plaintiff and the other judgment creditors wonld iliscon- 
titlue the said proceedings against Harrell, he would pay fifty 
11er centun~ of plaintiff's judgment and costs; and wonld also 
yay a like sum on the other judgments against Hawell in thc 
hands of the officer for collection. 

This  "con~pro~nise" was made known to the plaintiff and the 
other creditors, andathey approved of and accepted i t ;  and there- 
upon the proceedings against Harrell were "discontinued and 
dismissed." 

Thereafter, the defendant refused to comply with his engage- 
ment and pay the plaintiff as he had promised to do, alleging 
that the debts against Harrell exceedecl the amount stated by the 
officer, and he offcred evidence tending to show that fact. 

By conseut of parties this single issue mas submitted to the 
jury : "Did the defendant Hyman proinise to pay fifty cents in 
the dollar of the debts in controversy without condition?" T o  
this issue the jury responded in the affirmative. 

On the trial the plaintiff' offered evidence to prove that the 
def~nclant had tnarried the only daughter of the  said Harrell. 
The clefeildant objected to thc same, the court admitted it, m d  
thc defendant excepted. 

The plaintiff moved for judgment. The defendant opposed 
the motion, on the g r o u d  that the proniise declared upon was 
"a 1)romise to pay the debt of another for w11ich the other per- 
so11 is still liable," that i t  came within the statute of frauds, was 
not in writing, and, therefgre, not binding on the defendant. 

Tlic court gave juclgn~ent for the plaintiff, and the defendant 
:I ppealetl. 

Jiessrs. Gillinm &. &?i,  for  hinti iff. 
lh*. ,Jni~ics R. Moore, for clef'enda~~t. 

M ~ ~ r x ~ r o s ,  ,J. Thc mntcri:il part of the statute 1.r1ied upon 
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d)y the defendant provides that, "No action shall be brought 
whereby to charge * * * any defendant upon a special 
promise to nnszuer the debt, defnult, or ~niscurriaye of another 
person, unless the agreement upon which such action shall be 
brought, or some rnemorandunl or note thereof shall be in writ- 
ing and signed by the party charged therewith, or some other 
person thereunto by him lawfully authorized." THE CODE, 
31552. 

I t  is settled by many judicial decisions' in construing this 
statute, and others substantially like it, that where there is some 
uem and original consideratioil of benefit or harm moving be- 
t ~ ~ e e n  the party to whom the debt to be paid is due, and the 
party making the promise to pay the same, such case is not ivithin 
the statute; as where a promise to pay an existing debt is made 
in consideration of property placed by the debtor in the hands 
of the party promising, or where the party to whom the pronlise 
is made relinquishes a levy on the goods of' the debtor for the 
benefit of the promisor, or where.the party proniising has a per- 
sonal interest, benefit or advantage of his own to be subserved, 
without regard to the interests or advanfage of the original 
debtor; as, for example, if a creditor has a lien on certain prop- 
erty of his debtor to the amount of his debt, and a third person 
who has an interest in the same property promises the creditor 
to pay the debt in consideration of the creditor's reliaqnishing 
his lieu. Such promises are not within the statute, because they 
are uot made "to answer the debt, default, or miscarriage of 
another person." 

It niay be, the performance of the pron~ise will hare the effect 
of' discharging the original debtor; bnt such discharge mas not 
the inducement to, or the consideration to support the promise. 

r 7 l h e  moving, controlIing purpose of the promisor in such 
cases is his own advantage, not that of the debtor. It not un- 
frequently happens that in a great variety of bwiness circum- 
btances it becomes importaut in a T-aluable sense to third parties 
t n  di~charge the debt of a d e b ,  or relieve his property from 
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liability to the creditor for the benefit of swh third parties, 
without regard to the benefit, ease or advantage of the debtor. 

The advantage to the third party, the promisor, is a sufficient 
valuable consideration to support a contract separate from, and 
independent of, the debt to be discharged. 

Drcmghnn r. Bunting, 9 Ired., 10; 8tanly v. Hendricks, 13 
Ired., 86; Th-endgill v. M2Lendo71, 76 N. C., 24; Mason v. 
Wilson, 81 N. C., 51; 3 Parsons on Cont., 24, 26 and note; 
81yer v. Scoville, 1 Gray., 391; Fears v. Story, 131 Mass., 47; 
lVilliams v. Lepper, 3 Bur., 3,886; Little r. &Carter, 89 N. 
C., 233. 

I n  this case the plaintiff and others had judgments against oue 
14an.el1, and the plaintiff was pressing him by proceedings sup- 
plementary to the execution. The defendant claimed to own, 
was in possession of, and had deeds for real and personal prop- 
erty obtained from thc debtor 13arrell; he mas sunmoned to be 
examined in the supplementary proceedings against Harrell, and 
was about to be examir:eti as to the character of his title, his in- 
debtedness to Harrcll, and what he might know about his prop- 
erty. Under such circumstances he promised thc plaintiff and 
other judgment creditors that lie mould pay the111 fifty per cent. 
of their judgments against Harrell if they woulcl discontinue 
the proceeding in which he was about to be so examined. The 
plaintiff and the other creditom accepted the promise, and dis- 
continued the proceedings. There is nothing in the recwrd tencl- 
ing to show that the pnrposc of the promise was for the benefit 
of Harrell, or that his advantage was considered at  all. 

I t  is manifest, as the caw appears in the record, that the dcf'en~l- 
ant did not "pron~i*se to answer the debt, default, or miscarriage" 
of IIarrell in the sense of the statute. I t  plainly was not his 
pnrposc to do so. H e  claii~lecl to bc the owner of the property 
.sought to bc reached by the plaintiff: his title was about to be 
scrntinized; he, himself, was about to be examined coacerning it, 
and his indebtedness to Harrell. To  avoitl such scrutiny, to 
quiet his title for hi\ o u  n benefit :lml aclv:lntagc., he lwcmis~tl to 

pay, n i thmt  ( ,o i~( l i t io ;~ ,  fifty t ~ l r  ( ' ~ i t t .  of t l ~ ~ ~ j ~ ~ ( ~ : n ~ e ~ ~ t ~  ~ ~ l k r r t ~ l  to. 
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It appears that his purpose was to relieve himself and his 
property from embarrassment or question, to buy his peace, as he 
had a right to do, and he is bound to pay the price he agreed to 
pay f'or it. 

Such a consideri~tio~~ is valnable, and independent of the in- 
debteclhess of Harrell to the plaintiff. H e  got the advantage he 
bargained for personal to himself without regard to Harrell, and 
he cannot take shelter behind the statute ! 

The testimony objected to but received by the court was irrele- 
vant and immaterial, and ought to have been excluded. But it 
was a slight fact, and so foreign to the issue on trial, that it did 
not probably have any weight with the jury prejudicial to the 
defendant. We find nothing in the record that leads us to think 
so, and the exception, though not abandoned, was not pressed in 
this court. The aclrnission of slight, unimporttint, irrelevant 
aud ilumaterial evidence that does not tend upon its face to preju- 
dice the party complaining, is not ground for a new trial, unless 
it appears that the party mas, in fact, prejudiced by it. 

There is no error, and the jndgmel~t must be affirmed. Let 
this be certified. 

No error. 

J .  A.  CAMPBELL and wife v. E. L. 

Affirmed. 

BIcCORMAC. 

I n  an action upon a promissory note, it  is not necessary for the plaintiff lo 
:allege and prove a considerntion. The  note imports prinnu facie that it  is 
founded upon a vall~nble consideration. B I I ~  if the defendant rebuts thia 
presl~mption, then the burden of proof is t h r o r n  upon the plaintiff to show 
that there was n consideration. 
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The conlplaint states that defendant executed his poniiasory 
note on the 29th of May, 1882, and promised to pay to the 
plaintiffs or order the sun1 of $.273.33, and that uo part thereof' 
has been paid. The defendant demurred because the complaint 
fails to state facts sufficient to constitute :I cause of action, in 
that it does not allege that the note mas given for a considera- 
tion either good or valuable.. De~nurrer overruled. 

Judgment appealed by defendant. 

Messrs. E!r.ench & 2170rvze)~t, for plaintiffs. 
Messw. J. D. &haw, 1'. A. MciVeiN and Frank MoNeill, for 

defendant. 

ASHE, J. At  the conllvon law, promissory notes were not 
negotiable, but were made so by the statute of 3 & 4 ANNE, ch. 
9, which was re-enacted in t h i ~  state by the act of 1762, aud thnt 
act mas atneaded by the act of 1786, which declared then1 to 
be negotiable, whether expressed to be payable to order or for 
value received. Rev. Stat., ch. 13, $51, 2 ; Rev. Code, ch. 13, 
51 ; THE CODE, 541. 

All such notes thus iundc negotiable import p h a  facie that 
they are founded upon a valuable considerntiou ; and while 
such consideration is essential to their support, yet it is not nec- 
essary, in an action upon them, for the plaintiff to aver and 
prove such considefation; yet when evidence has been intro- 
duced by the defendant to rebut the presumption which they 
raise, the burden is thrown upon thc plaintiff to satisfy the jury 
by a preponderance of evidence that there was a consideration. 

I t  was so held in NcArthuv v. NkLeod, 6 Jones, 475, where 
the court say : " Although notes as simple contracts require a 
consideration, it has been long settled that they import a consid- 
erationprima facie from the holder, so as to throw the onus on 
thc other side to show the want 'of a consideration." The satue 
principle is laid down in Story on Promissory Kotes, 181, whew 
it is snicl : "Between the original parties, and n fortiou' between 
others n.110 1y endorsement or otherwise become borm j r l e  Ilold- 



F E B R U A R Y  TERM,  1884. 493 

ers, it is wholly unnecessary to establish that a promissory note 
was given upon a consideration ; and the burden of proof rests 
upon the other party to establish the contrary, and to rebut the 
presumption of validity and value which the law raises for the 
protection and support of negotiable paper." To  the same 
effect is Daniel on Neg. Inst., $164, and Edwards on Bills, 217. 

The demurrer mas properly overruled. Let this be certified 
to the superior court of Robes011 county that the defendant may 
answer the complaint, if he shall be advised so to do, otherwise 
to abide the judgment of the court. 

No error. Affirmed. 

SHERWOOD PATTERSON v. JOHN JlcIVER and another. 

Judge's Clm-ge- Goods tleliverecl to be sold on ncco~&- 
ATegligence. 

1. If a party be entitled to the special instructions asked, it i9 sufiicient i f  the  
court give them in substance. 

2. Where goods a re  received by defendant to sell on account of plaintiff, and 
are lost, the plaintiff is entitled to recover their value, unless the defend- 
nnt used due diligence in  taking care of t h e m  But if the goods were 
received and held by defendant simply for accomrnodntion of plaintiff, 
the defendant would be liable only for gross negligence. 

(Brink v. Black, 77 N. C., 59 ; ~ i n n e j  v. Laughenow, 89 N. C., 365 ; Long v .  
Pool, 68 N. C., 470, cited and approved). 

Crwr, Bcmoiv tried at December Special Term, 1 883, of 
h f o o ~ s  Superior Court, before MacRae, J. 

This action was comlncncecl in the court of a justice of the 
peace against McIver & Dalrymple, partners in trade, doing 
business in the town of Jonesboro, to recover the value of a bale 
of cotton. 

The plaintiff alleged that i n  Deccrnber, 1 881, h ~ ,  by his ngen t 
Nathan TTnclcrwood, tlclivcrt~d u Ixlle of' c ~ ~ t t o r ~  weighing about 
630 poti11d~ to tlw (k?fend:ir11~i, :t11(1 of' tht! valuc of $ti8.:30, to I)c 
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by t l le~n sold as sooil as the price of cottoil reaclied eleven cents 
a p o ~ ~ n d  ; that the price soon thereafter :tdrancecl to said inn], 
and plaintiff ha, clemandcd a settlement of the defendnnts; that 
Ile v a s  infornicd by them that the cotton was not on hand, and 
~ifter  diligent search conld not be found, TITliercfore he tlemands 
judginent, c k .  

T h c  defendants clellied tlic right of the plaintiff' to recover, 
on the gronncl they dicl not conciilcr that t l ~ c  rotton {vai deliv- 
ered to them. 

Upon the trial before the jniticc of tlic pencc, jndgmciit was 
rendered i11 favor of plaintiff, ant1 the defendanti appealed to 
thc  inlxrior court. 

I n  the superior court tlic follon-ing iisues were submitted: 
I .  Did defenclants reccirc one balc of' c'otton to d l  on aceonnt 

of' plaintift' i11 1851 1 Answer-Yei. 
2. Have defentlants settled for the same? Aniwer-Ko. 
3. TVhat damages is plaintiff entitled to recover? Answer- 

$69 with interest from January 1, 1882. 
The  plaintiff testified in substance that he was a cnston~er of' 

tlefendaiiti and owed them for p a n o ,  and had carried them two 
ijnles of cotton a i d  settled his account. H e  told the defendant 
Dalrymplc that lie had two other bales lie would senti, and did 
m i d  one of them by o i ~ e  Stephens, for which the defendants had 
irttled with him. He afterwards sent the other by said Under- 
\\ ood, and, on going to the defendants' store soon aftcr, said to 
one of defendants' clerics, "If  cotton gets to eleven centi, I want 
you to sell my cotton." Neither of the defendants was present 
on that occasion. The next time he  was there, he saw Dalrym- 
ple and asked himi if he had sold his cotton, and his reply was 
that he had not, because the prospect was good for cotton to ad- 
advance, and that he  had not sold his own, and did not like to 
sell the cotton of others when he would not sell his own. The 
plaintiff then said the would return in  about two weeks, and 
after some conversation in reference to price, told D a l r p p l e  to 
use his own judgment. Dalrymple asked if the hale had been 
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weighed, and the plaintiff informed him that i t  had not, and 
thereupon they went to look for it, but were unable to fiud it. 
Dalrymple remembered that the bale was brought by Under- 
wood. Plaintiff further testified that he sent the cottou to them 
to sell as they would their own, and that pay for their services 
was not mentioned. , 

Underwood, the plaintiff's agent, testified that the bale weighed 
over six hundred pounds, and when he informed Dalrynlple he 
had brought it, the latter said, "all right, I'll go with you in a 
minute," and he did go with the witness and they put the bale 
on the platform, where cotton brought to that t~iarket was usn- 
ally placed, and witness told him in reply to a question as to what 
the plaintiff Patterson said ahout the cotton, that the plaintiff 
would be there in a few days. Witness did not know ~vhether 
the defepdant marked the bale, but it was marked a t  the gill 
( (8 .  P." 

The defendant Dalrynlplc testified in substance that the plat- 
form belonged to the ruerchtlnts and the railroad company (Cape 
F m r  and Y a d h  Valley), and he was there buying cotton when 
Underwood brought the bale in question, a i d  he told thc cni- 
ployec to set the bale aside that it might be out of the way; 
tlierc were a nulliber of person? with their wagons near the plat- 
form at the time; plaintiff was there two or three times aftcr- 
wads ,  and said nothii~g about the cotton: that he WE told by 
his clerk that plaintiff wanted his cotton sold w l m ~  the pricc 
reached eleven cents a pound; that he sampled the samc and it 
was not up to grade, and he so informed the plaintiff; that he 
considered i t  a friendly act to look after thc plaintiff's cotton and 
sell i t  for him, but had no authority to sell unless he could get 
eleven cents; and that he took the same care of plaintiff's as he 
did of his own cotton. H e  further testified that the otl~er bale 
mas not marked in defendants' name until the day this bale mas 
missing. 

The defendants aslced for the following special instructions: 
E. I f  cottou was placed by plaintiff or his agent on the plat- 
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f'orn~ and remainecl to be weighed ancl nas not to be sold by 
&f'endant until they could realize eleven cents a pound for it, then 
the cotton was  till in the possession and under the control of 
plaintii-f, and there vas  no sale and delivery to clefenclants, a d  
thereupon plaintiff could not recover. 

2. If' the cottoll was delivered to defendants to sell for plain- 
tiff when eleven cents n pound could be got for it, for which 
belling the defendants were to receive no conlpensatioll or com- 
mis,ions, then the defendants wo~zlcl be bailees for the benefit oi' 
the bailor only, and hence liable for only gross negligence. 

3. That defendants would not be guilty of gross negligence 
in case they were informed of the intended removal of the cot- 
ton by a third party, and failed to protect the same-grosq negli- 
gence being such negligence as is akin to fraird. 

1. If plaintiff placed ancl allowed the cotton to remain on the 
platform exposed and unprotected, he  is guilty of contributory 
rlegligeucc and cannot recover. 

The court instructed the jury to inquirc whether clefenilants 
received a bale of cotton to sell on account of plaintiff, as 
:dleged in the coluplaint ; and if the bale was not delivered t o  
defendants, but was nierely put on the platform to remain until 
defendants saw plaintiff, or until defendants got ready to sell 
:rnder plaintiff's instrhctions, the defendants had not received 
the bale and were not liable to plaintiff for its value. 

The court charged fhrther : I f  the jury find that defendants 
received the cotton, then as to damages: The right to recover 
dan~ages depends upon the capacity in which the defendants 
received it. I f  it was held by them simply for the accommoda- 
tion of the plaintiff; they would only be liable for gross negli- 
gence or carelessness; but if they took the bale as agents and 
factors to sell and accorlnt for the proceeds, even though they 
charged no comn~issions, and if plaintiff mas their regular ens- 
tomer, they are liable unless they used all diligence in the care 
of it-that is, unless they took such care of i t  as they do of their 
own property. I f  they marked their own cotton on that plat- 



form, they ought to have marked all which \vas put  in their 
care, and if they did not take proper care of it, the plaintiff is 
elltitled to recover the value of the cotton, with interest if t h e  
jury see fit to give it. 

The  jury responded to the issues as abovc! indicated, and the 
defendants appealed from the judgment rendered thereon. 

X r .  R. P. B u d o n ,  for plaintiff: 
Jessrs. 1lfcIz;er &: Black, for defendants. 

hfsnar~ios,  J. The  exceptions of the appellant are confined 
to the refirsal of the court to give the jury the special iastruc- 
tions as prayed for. 

I f  i t  be granted that he was entitled to them, the court was 
not bound to give them in terms, if it gave the su\)stance of 
them, not impairing their force, or so much of them as the facts 
of the case warranted : that mas sufficient. Bridi' V .  Black, 77 
N. C., 59 ; di'inney v. Laughe)~ow,  89 N. C., 362. 

Upon an examination of the ,ipecial instructions prq-ect tor 
and the charge given to the jury, we think the court gave 1 1 1 ~  

substai~ce of so much of them :IS the defendant+ wc le  ei~tit!c.(l 
to have. 

The defendants contended that they did not r e c r i ~ c  tltz h i t ,  

of cotton in  question from the plaintiff; that he placed i t  ox a 

platform that belonged to a milroad coiupany in the to\\-11 or 

Jonesboro, where cotton was placed in quantities by cotton tlc:il- 
ers to be sold and shipped ; that he  carelessly left it there u it11 
instructio~ls to defendants to sell it, if the price of cottoll -IIc)LII(I 
reach eleven cents per pound, or when they ixight be init txc. td 
to do s o ;  that  if in any view of the matter, they muqt Iw 
treated as having received the bale of cotton, they did b,o grn- 
tuitously, and only as niatter of favor to the plai~~tif i ;  : t ~ ~ t l  tl~c!, 
could be held liable only for gross negligence, and t l ~ e  e\,idehc L~ 

did not prove such negligence. 
Thc court having refereacc to tlie.je gro\inds of' t l ~ t f e i ~ ~ ,  nth r 

32 



: i t t  the teiti~nony, instr~icted the jury that they nl t i \ t  

f i l  ,t fin11 uhetlier or not the dcfenda~its received thr bale of cot- 
to:i a, alleqcd by the pIaintiff. The question whether they did 
): not w n i  put directly before the jwy, with the cautionary cs-  

~)l,to:ition I~cnriug upon tllc evidence, "tllat if the bale was not 
(lrlivcretl ro clefcudanti, hut merely p ~ l t  upon the platforin'to 
i t , t j  ihel~.  nuti1 clefcnclaiits saw plaintie, or until defeudants got 
i c~,icly to - d l  under plnintiE's instructions, the defeidants h:id 
1 1  I! receirctl the bale and were not liable to plaintiff for its 

~lr~e." Thii  instr~~ctiou eml)odies tlle wbstance of' t l ~ e  first 
y w i a l  in-trnction prayed for, except so 1nuc1l thereof :IS sug- 
gc~~tecl n hale of the cottou to the defenclnnts, aud as to that tlicrc 
11 a i  not a particle of ?viclence tending to show such a ialc ; iudecd 
I I  \!as ilot contended that the plail~titf l~nd  sold the cotton to thc 
ticri.ilelant;. 
'1% to :he queitiou of negligence, the court instroctcd tile jury 

t1l:it i f '  the ilefeudmti receircd the cotton autl it was held 1)y 
tlicm i in~ply for the ac~coulmodation of the plaintiff; in that 
ca,l5c the cickndauts n oultl be liable only for gross negligence or 
~~nr r lew~e- .  This is the substarice of' the second special initroc- 
tion p r a ~  ed for, and i i  quite a i  favorable as the defenclants \\-ere 
cwtitled to, for it might well be questioned whether the e\ idencc 
111  m y  view of it presented such question. 

Tilei-2 bere no fhcts in eviclenc6, so far as n c  can see, and no 
.i~pec: of the caie, that called for thc third special instructio~i 
praj ed hi.. S o  witness testified that clefeadants had uotice frooi 

source that a third party intended to remove the cotton, or 
u i  to \I 11at becanlc of it. Where there arc no facts that nawant 
a prayer for instr~~ctions the court ought not to give them. 

Kor mere there facts in evidence tending to prove contributory 
iiegligencc on the part of the plaintiff. I f  there was a delivery 
of' thc cotton to the defendants, as the plaintiff alleged, then the 
cvidence showed that they took possession and control of it, and 
they were chargeable with it. There was no evidencc to show 
that t11c plaintiff took control of it at all, after it was placed 
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on the platform by his agent. The fourth instrurtiou ws. 
therefore, properly refused. 

The case on the trial presented two leading aspects, one cum- 
tended for by the plaintiff and the other by the defendants. 
The court very properly submitted both to the jury, with appro- 
priate instructions as to each. Lofly v. Pool, 68 N. C., 479. 

Upon a careful examination of the whole charge of the court 
to the jury, we think that the defendants have no just grounds 
tiw complaint. The law applicable to the case was properly ex- 
pounded by the court, and the matter was mainly one to be 
tletcrnlined by the jury. 

No error. Affirmed. 

S. M. LOCKHART, Adm'x, v. J. J. BELL. 

I .  The  decision i n  this case, as reported in 86 N. C., 443, affirmed, and peti- 
tition to rehear dismissed. 

2. Tile transaction or  communication must be shown to be between the 
deceased and the witness, id order to incapacitate the  latter from testify- 
ing uader section 343 of the Code of Civil Procedure. 

3. The niere entry of a credit on a bond, due the intestate's estate, is not sef- 
licient to raise a presumption of fact that the intestate mas present a t  the 
time the credit was entered, where i t  appeared that the intestate's bnsi- 
tress had been conducted by an agent. 

4. To raise shch presumption, the nature of the transaction must be such ZY 

to require the presence of the deceased person in  respect to it. 

5. T h e  witness under the facts of this case was held competent to prove the  
fact that the credit was endorsed on the bond ; and to enable the  court to 

' 

pass on his competency, the witness may be permitted to testify to  the 
court whether the  transaction xyas between him and the deceased o r  not. 

( Watson v. Dodd,  72 N. C., 240; Haywood v. Daves, 81 N.  C., 8 ; Dmereuz v. 

Devei-eur, Ib., 12 ; Lewis v. Rountree, Ib., 20 ; Voodhouse v. Simmons, 73 N. 
C., 30 ; Sumner  v. Candler, 86 N. C., 71; Whitesides v. Green, 64 N .  C., 307 ; 
Hulyburton v. Hamhaw,  65 N. C., 88; Morgan v. Bunt ing,  86 N. C., 66; 
I s enhou~  v. Isenhour, 64 N.  C., 640; Grower v. Hughes, Ib., 642 ; Gruy  v. 
Cooper, 65 N.  2, 183; Xureh  v. Verble, 79 PIT. C., 1 9 ;  NcKee r. Lineberger, 
87 N. C., 181, cited and approved). 



o x ,  J .  -411 c ~ u r t ~ ,  all11 cyeci:illy courts of tilid 
jurisdictiou, 4oulcl tlecdc the cn+e5 that t o m  before them ibl. 
:ic!judic:\tion upon thorough examination :und the moit carefill 
wosideration. TVhen they lmve -:) decided, it is of' the highpit 
i~i,port,nce tbat they adhere firnily to their d e c ~ i h i s ;  t h y  
should inodify or revei,az them only \ \hen the error a+ignecl is 
~wluifest. It i j  clue to the partie; litiqtnt, :11lfl it is inlporta~lt i l l  

~t ~ m r c  g-e~~eixl and 11ig11er hensc to the public in tlic : d n i i ~ ~ i q t r ~ ~ -  
titni of justice, that t h e  311a11 b2 a clcecnt and orclcrly eiitl t o  

litigation, and that the tlec-isions of the cwrty -hall be ullithr~n 
:wtl stable ~1% well a&: correct. T l~c rc  ca11 .rwccly 112 :i 111 )re ~ c r i -  
t>ai p b l i c  e d ,  or u greater reproneli to governnimt, th11 \ii' ~k 
:tnd vascilating court.; of jnqtice. 

T h e  decision of a c8a.e at  once becouic. a~~tl~ority-211 arlthori- 
tative exposit,ion of the law as app1ic:tble to that and like c a w ,  
and it is not to be disturbed for light :111tl trivial cause;, or upol) 
merely speci~lative cowderation- 3- to what the law ought to 

be, or because some i~~terestet l  party is ilisappointed and dissatiy- 
6ed. It is scarcely to be expected that the parties to a litigation 
mill a t  first, i11 the heat of their zeal, be pleased with a tlcci4ou 
:adverse to them. 

No decided case, where the court had full a i d  fair opportn- 
nity to r~ndersta~ld i t  in all its material bearings as to the facts 
and the law affecting it, and gave it just and fa i thfd  considera- 
tion, ought ever to be disturbed. Sfnrc decisis et non p i e l a  

movere. 



4, t '  lust resort to o\.errule n s o l e n ~ ~ l  tlecision of it, own,  nladc 
1 1 1 ~ 1 1  fnll argn!ue~it, i- at  least of donbtful propriety. I t  is 
w l l  ];now11 that iu Englnntl the House of Lords does not pos- 
sess the power to overrule n former decision of the house, the 
o111y remedy being the pa~sspc  of nn act of Parliament chang- 
ing the law, and it n.oulcl uild nluch t o  the respect u-hich ought  
to I)c entertnincd for pnch a tribunal, if our courts of' last resort 
wcre subject to a similar re~tr ic t io~i .  I r e  have had some lament- 
: ~ l ~ l e  instauccs, of late j -ems, of the overruling of former solemu 
<lecisions, 011 n chnuge in the political nmjority of courts, which 
have much lessened tlic req)ect formerly entertailled by the 

' people and the profe+io:~ f o ~  their jadgment." Brightly Elec. 
Case+, 630. 

\Yhew :1 c m  wis l~onrly argued, or not a t  dl, or some 
weighty antl~ority n a s  uot cited by the counsel :lud the court 
failed to find i t ,  or solne miiterinl matter was overloolied by 
inadvertence or otherwi~e, or the case was hurriedly, uiiduly 
decided, in sllch case+, if error be made to appear upon an appli- 
cation to relieai*, the court ought proniptly and cheerfully to 
correct the error; it certainly moulcl hastea to do so in a clear 
caLe. I t  is admitted that errors do sometinies happen; no 
esr th ly  tribunal is perfect or  infallible; and to warrant the 
rrversal of a solanu decision of the court, the error should 
.01ainly appear. 

I11 IVirtson r. Dotld, 72 K. C., 240, the late Chief-Justice 
PEARSON said : " The weightiest considerations illake it tile 
d u t y  of the court to adhere to their decisions. XP ease ought 
t o  be reversed t~pon  petitiou to rehear, unless i t  was ileci- 
tled hastily, and some materinl point was overlooked, o r  some 
direct authority was not called to the attention of the court." 
This  court has i n  numerous cases recognized and uniformly 
accepted the law as thus laid doma. Huywood v. Dnves, 81 N. 
C., 8 ; Dec.e,.eu;t. v. Derereux, Jlr., 12; Lewis v. Rountrce, Ib., 
20. See also, Ad. Eg. (1 Am. Ed.), 758-766, mtl ~ i o t e ~ .  
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The case before us was elaborately and ably argued ; the court 
p v e  it much and careful consideration in the exainination of 
wsors assigned; and the authorities cited, inclnding m n y  not 
e h d  by counsel, were exmined  and consiclered by the court. 
The facts i~ivolvecl in the findings of the court helow and the 
report ot' thee referee yere  duly examinecl. It does not appet11. 
that air? nlaterinl point or matter was ovcrlooketl. S o r  is an!. 
h i i~or t"ut  :;11thority brought to our n t t e i ~ t i o ~ ~  now that was not 
r'owitleretl. I~:cleed, the case was very f i~ l ly  hcartl ant1 oonsitl- 
er.cd in dl respects. So that the substance of' the npplication to 
i.ei~cnr i.5, tllat the ~oi l r t , ,  ~ v i t h  s u \ ~ s t a ~ ~ t i d I y  the same lights 
ix4;rc i r ,  shall retry t l ~ c !  c:~sc :wd rcvelw its tlerisiol~ 1ip011 tlro 
Lrw :uid tile f~lcts ! 

'i'hc clni~orarc b~ief 'of  thc l)ctitio~icr's cor~~lscl  stlggests 11ot1ii11g 
cithcr in 1,111: a r g m ~ ~ n t ,  01' the a~:tliositie cited, that malids it 

1)rol)er i;!r 11s to (lo so. Thc  allegctl errors are imperfectly arid 
i.-:tguely :l.ssigncd; they certainly ni3e i ~ o t  " r l i s t im f [yn  po iu td  
cut as the rule rcqr~ircs; ant1 iii:rny, niost of t l ~ t w ,  are nllcgctl 
i!rrors of fact alrcntly p s e c l  n1)on. These t l ~ e  conrt wo1il(1 1101 

t tc n t  liberty to c:o~~siticr. Cases arc relicn~d 0i11y upon rnattvr,~ 
of a .  SCC t110 ~ I C  1)rovi;liiiq f i w  w h e a ~ i n g  ccnsc.Q, 81 S. 
O", 610. 

r 7 1 he conrt, ~~evertlieic.?., are :lnsiouh to (lo jnstice to the lwti- 
tio~rw, :ind fecl snticfieil that h c  l i n h  no reasonable ground of' 
c~)~!ll>l::ilit i l l  ~ ~ s p e c t  to the dccision of which she coixplains; 
a w l  I~cil;e~ llavc lookcd tliroug11 the record, re-ex:ulliuecl tho 
aut11nritic.s citctl n i ~ d  criticisetl by counscl, and h a w  comidcretl 
the wl~olc Iu~Itter; a i d  ripoil such re-exanlination, we 3re satis- 
fied that the decision i 4  a just and proper one, and that the law 
npt'liaildc to it is correctly cspon~idecl in the opinion delivelwl 
by tlie Chief-,Justice. Loclihni? v. Eel/, 86 K. C,, 443. 

T l ~ e  principal ground of error assigned and discussed in the 
brief of the petitioner's coni~sei is, that the court held that the 
tlefendnlit Bell v n s  n co:npeteilt witiieei to testify as to how tlic 
d o r s e m e n t  of cwtlit (-111 c:icl~ of' f'mr ~ I O I ~ ~ H  f i l l '  62,500 onrl~, 
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given by the intestate of the petitioner to the tlefCi~ilant, c.rnvX 
to be placed on the same, and that the satnr ail!oiiilt.i \ r c w  

charged against hiln in another way and place in f,:vor of I hi. 
pctitioner. The entry ou &le of these I~ontls n~ill Ccd1.ve to e x -  

plain the point of objection ns to all. One of' tlle c,~:irit.- npprx:li- 
in these words: 

" 187:1, J::iii:al.y i -t 
Kcceivcd in part, six hundred dollars, being tllc, ii~tere-t i.11 

$10,000 from January lst ,  1872, to January l+;t, Ib7:i."' 
(Signed) & ( J .  J. EELL.'' 

The petitioner insisted that the poviso contaiwtl i : ~  ~ ~ c i i o l r  313 
C. C. I'., rer~tlcred the clefendant, the ohligee in tile 1~011tl. nicn- 
tioned, incompetent as a witness i n  his ow11 1)ellolf in the actioi~, 
to testify ttouchhg the credits so entered rlpo!l the b ~ t d s ,  ~ C ~ I I S C  

the intestate of the petitioner, the obligor therein, hat1 died be- 
fore the bringing of the action, and the entry of the credits miw 
a " t~wwactiou 01. communication" betwetm the said intestate and 
the defendant. 

It did not appear otherwise than by such cr~triej of credit-,, 
that the intestate of the petitioiler nas present at the time t l ~ c  
credits were entered, or that she had any positive 1;nowledgc of 
them from any conlmunication with the defendant. The peti- 
tioner contended that the entries were evitlel~ce of the fact that 
the intestate paid the money inentionecl therein to the defendant 
in person, and that she had personal knowledge of the transac- 
tion about the credits as betweei~ herself and the defendant; and 
likewise, that the entries raised the presumptioil of the prescncr, 
of the intestate a t  the time they were made by the defentlant, and 
of such a transaction. 

The court below held that t l ~ e  defendant was a competeu t wit- 
\ 

ness in his own behalf to explain how the entries 011 the bolicls 
came to be made; that the intestate had received cretlit.; for thc 
same sullls of money in another way and place, and that the intes- 
tate mas not present a t  the time the entries were maclr, and that 
the defendant hat1 no p e w ~ a l  communication with her n!)qmt 



t l ~ e ~ n .  This cor11.t approved that ruling. See pa~~ivn ln r ly  86 
K. C., pngv 4.73, of the opinion in L o c M n r f  v. Bd .  

T l ~ c  petitioner alleges that in socli affirmance there is error, 
a 1 ~ 1  her connsel rely upon what they contend is a proper con- 
struction of the qwoz.iso, and the construction placed upon the 
snme by this court in the cascs of TTrooc7Ao~rsc r. S i m m o n s :  73  S.  
C.? :N; S U ~ I I C ~  V. Ckindlcr,  86 S. C., 71. 

l\'c think tlic defendant \\-as colupetent to testify as lie n-as 
allon-ed to do, in :iny aspect of the nlatter. 

'J'113 sul)stance of the pi.ociso in section 318 C. C. P., as ap- 
1,lic:rblc to this case is; tllnt the defendant is not a competent u.it- 
n c , q  to te3tify in his ow11 l x h l f ,  as " t o  a n y  t t*nnsrrcf ion o~ c o w -  
, , , ~ ( : ~ i e ( r i i o / j  ~ ~ Z C C C ~ Z ' )  liiniself and tile intestate of the petitioner 
i l l  ~-ofi.rencc to the boi~c! nlentioi~ed or the credits thereon. 

It i; co~~cedeil that he coald not be allowed to testify in such 
c \ s c j  bccausc, if the inte-tatc Tvere alive, she llavil~g linowleclge 
of' wr.h "tra~~saction n 1 ~ 1  co~l~i~l~rliicatiou," niigl~t  contradict what 
I-IIC ric.fendmt miglit SIT-ear as to tile s a i ~ e .  She heing dead, can- 
1 1 ~  be 11e:l.rcl in her o n - ~ ~  I~cllalf, and in this respect the q v o z k w  
~~icntioned closes the 11loiltl1 of t l ~ c  defenclant. This is tlie g r o u d  
uiit? yea,<on of the statute. IJ'll2csitSes T. Giwli, 64 S. C., 307; 
I A ~ / j j b z / , - t o ) ~  v. H ( ~ u l , f ! z , ~ ~  62 I-. C,,  88 ; A W o n p r ~  1,. B v n f i v g ,  86 
S. C: . ,  65. 

Ti'1ictl:er the I,-nns,!ctio;l ill cjuestion vns  one betncen the in- 
testate of the petitioner n:icl tlie defendant or not, was a cjjuest'ion 
t:,~ I!e decicled 11y the court in ps ,s ing upon the competency of the 
c?t.fei~clallt to  testify ac: 11c did, and it  n . 2 ~  to l)c determined upon 
pi.opcr evidence like any other silililar qnestion. 

To render the clefenclant inconzpctent, it must have appeared 
t : ~  the ? o u t  that the (( t rmsac50n or coi111111iilicatio~l" was be- 
tiyeen the intestate and himself, as has been said. The petitioner 
iilfiists that it did so appear from the entries of the credits as 
they appeared; that from them i f  i s  l;;wrr,:ed the transaction 
ahout t l m u  was be tmen  the intestate and the defendant, and 
flrrther, that the clefe~~dant was not a competent n-itaess to repel 
mch presumption. 
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l y e  think this groiuld is not tenable. Thc argument is not 
sound. The bonds belonged to and were in possession of tlie 
defendant, and he entered the credits on them. I t  does not 
appear from them, or any words in them, that the intestate was 
present at the time they were macle, nor that she, in person, paid 
the  money or 1;nem anything about the credits. There was no 
obliption resting on her to be p r e i e ~ ~ t ,  nor did tlie nature of the 
tmnstlction require that she should be. The entry of them could 
r d ~  place just as well without hcr presence as with it. The 
ul,o:,ey could have been paid just as effectually :ind properly by 
another as by herself; and, indeed, it appearing that she was a 
lady ivho transacted most if not all her business through an 
agent (her son-in-law), the probability was that the payments 
were inade in some other way than by herself in person, and this 
i- strengthened by the fact that thc entries are silent as to who 
 xii id, or how the payments were made. There is nothing in the 
entries, the terms, or the nature of them, or the nature of any 
t~i lmwtion about them, that implied, at all events sufficiently im- 
plied, that the intestate was present at  the making of them, or 
that any "trallsaction or con~iuunicatioi~" about them took place 
between her ancl the defendant. The mere entry of a credit on 
the b o d  of a lady who did the most of her business through an 
agent, without any recital as to who paid the money or how it 
was paid in that respect, is too slight a fact, whether reference 
be had to its t e r m  or its nature and effect, to raise the presump- 
tiojz of fact, that she was present at the entry of such credit, and 
had knowledge of a "transaction or communication" about the 
same between herself and the party making the entry. To  raise 
srwh a presumption in the absence of other evidence, at least, the 
nntore of the trausaction must be such as to requi~e the presence 
of the deceased person about the "trausaction or communica- 
tion" in question. Certainly in this case there were no such 
facts and circumstances as raised such a presumption, much less 
was there any ground to raise a presumption of law to that effect. 

There was no posithe testimony going to show that the intes- 
tate was presmt when the defendant made the entrie? mentioaed, 
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or that she ever Irnew anything about them from him. On the 
contrary, the evidence showed that she did most, if' not all her 
business transactions through an agent, her sou-in-law. Indeed, 
the great weight of the evidence material to the point went to  
show that she knew nothing of the entries or any transactions 
about them as between herself and the defendant. 

But  in aily view of the mat~ter, the defendant was a compe- 
tent mitness to testify that  the transaction, about the entries of 
credit in  question, was not between hiinself and the intestate of 
the petitioner, and that he had 110 personal co~i~mnnication with 
her about them. Evidence as to this went to the court, and this 
Fact was independent of the maiu fact, as to how the entries 
cmle to be made, and the application of the money; i t  did iiot 
I)rmre or tend to prove the imin  facts. Isenho~w V. ICse)~hozw, 
6-1 S. C., 640 ; B m c w  v. Hughes., Ib . ,  6-12 ; Gray v. COO~I~ , . ,  
(3 N. C., 188 ; ,11nrek v. Trerble, 79 S. C., 1 9  ; Pinnery v. 
Odh,  88 K. Y., 447; Abb. Tr .  Ev., G G .  

It is urged by the co~insel that this construction of' the pro- 
cis9 will put the e3tatc.s of clecensed persons a t  the mercy oi' 
dishonest creditors. Wi th  this we 11ave nothing to (lo ; such :I 

coasideratic)n might be aclclressecl to the legislature as a reason 
why the law shoulcl be changed. This cowt  must acccpt the 
statute and apply i t  as it finds it on the statute book. I t  may 
he snit?, hen-ever, that except as to ( (  trnnsactions or  cornn111nitt:l- 
t iom" hetween the intestate and the defei~claat, the latter :nay 
testify in his own behalf without limit. This i m y  seen] to the 
petitioner nuwise. Severtheless, the l a ~ v  allows it. lVlritesic-Ie.9 
v. Green, s u p ~ u ;  Ises~koui. Y. I;senho7o., sllpia; -Vehree v. Liue- 
beigw, 87 N. C., 181. This case does not coiue within the 
exception, and that is all that can be said of it. The  ~ s t a t c  of'  
:he intestate is in no worse condition than others under like cir- 
CIInIStallces. 

The counsel for the petitioner lays great stress npon Tl'ood- 

house v. 8imti?o,ls, s~cprn? a i d  insists that t l~n t  cxse in principlt~ 
is precisely l ike the pl.r;e:lt o i ~ v .  The tn.o c n w  nrc i i l ~ I c ~ c , ( l  very 
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(linkrent from each other, as a slight examination will show. - 
I n  tlmt case, the stcitute presumed a payment of the bond sued 
tlpon. Thc obligors were dead-the surviring obligee was 
ofered as a witness in hia own behalf, to prove that the bond 
had 11ot been paid, and it wa.; properly held that he was not a 
mmpetent witness to prove this fact, because, perforce of the 
stc~ttrte, therc mas a presumption of fact that the obligors paid 
the debt to the obligee, and both parties personally knew the 
f k t ,  each from the other. The surviving party was not conl- 
petent because the deceased obligees were yres~uned under the 
statute to have knowledge of the fact of payment as a persorial 
transaction between the parties. The court did not hold that a 
credit on the bond raised a presumption of fact that the obligors 
were present at the entry of it, and of a transaction between 
the parties. And, besides, it was proposed to establish the prin- 
cipal fact by the surviving obligee. 

That is not the case before us. Here, there is no statutory 
presumption of payment-no fact appearing in the entry of the 
credits-nor is there anything in the natrlre of the transaction 
that reasonably could be held to raise a presumption of the 
presence of the intestate when the entries were made. And 
besides, the defendant in testifying to the absence of the intes- 
tate, was not testifying as to the principal fact to be established. 

It is likewise earnestly contended that this case is like that of 
Sunznw v. Candler, supra. I t  that case, it appears from the 
receipt in  question, signed by the intestate of the plaintiff, thc 
recital in it, and the nature of the transaction, that the intestate 
mas present at the time and the place, when and where thv 
receipt \\-as signed. In the nature of things, the transactioll 
could not have taken place in the absence of the intestate, and 
it appears from Candler's testimony that he was present. He 
~vas not nAered as a witness to prove in his own behalf the 
tllwence of the intestate, or that the tran.+action was not between 
the two, but to pnn-e and explain N transaction Ixt~veen himself 
and the intestste of' ~1iic.h I)oth hstl liuo~ledge, ~ a c h  from the 
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4. \Vilere n record is set l l rr ns an estopl~el to :L s : l l ~ s e ~ ~ : i e ~ ~ t  :ic.tic~n, tlie i!;trl.v 
mrist aver :ind prove the identity of the  precise point (111 \ r l ~ i c l ~  t l ~ c  first 
: d o 1 1  wns  decided ; 2 n d  pnrol proof is :~tln~issible i n  aid of t l ~ e  record of 
the first trial, if it fnils to disclose srlc11 point. Here,  t l ic~,e  \r:Is n o  rccv~rd 
nutl, therefore, no foundntion for the ofi'ererl proof. 

1 X c 3 I o ~ ~ i i z c  a. Story,  4 Ucv. & Rat., IS!) ; JIr117w v. Ruiiow, C, Ired., 30 ; 1 ~ 1 1 1 : j  

Y. I<;cu;lc~s, 2 I r ~ t l . ~  200; I'trtcn v. I i i t r s ,  X I  N. (:., 387, cited and npprovetlj. 



the defencl;~nt 1). JI. I\'eimt'~ly, on the grout~cl of' fraud a d  iw- 
p i t i o n ;  and al,o to  set a4tle a deed from 1). JP. Kennedy to 
tllc tlcfendmt IYillirm (iilcllrirt, for tlie a u c  land, on tlic 
grouid that Ciilchri~t purcl~set l  with notice of tlic frautl ; :~nd 
also for the p ~ e s , ~ i o n  of tllc land. 

The deed to Kennedy was illade January 22, 1866, :iud th:lt 
to (:ilchrist, May 5,  187'3. Defendant Gilchrist also clainii the 
land under :L deed from 1I\Ik~rgirct Sinclnir, Isnbelln Sinclnir :I!?(? 

Daniel 8incIair, being their decd to .John Johilsorl, dated OCTO- 
ber 8, 1870, and u f'urtlier decd from Henry I::lirly, adniini+tr:l- 
tor of John tJollnson, to said Gilchrist, dated October. 31, 1877, 
nlatle nildcr n decarec to sell the Innd for t l ~ c  pymeiit  of' t i ] (>  
debts of thc intestnte. 

l ' l ~  plaintiffs claini :ls heirs of' Evan Bryan, to wlionl the 
t l~rec Sinc1:liro convoycd thc na l~ le  1:ind 1 ) ~  dcul b e : ~ r i ~ l ~  tlatr 3cStlt 
of' ,June, 1866. 

On the trial the plaintiff:, off'cred in cvitIencc> :dl tllc ibregoi~ig 
dcccls, and :11so t11c deposition of' Margaret Sinclai~ tal;c'u i n  a 
f'o~rnie wtion, in n-hich I>. AT. Kennedy vus plnirltifi' and ?tl:u-- 
gtret  Sinclair, John ,Johnson and drcllibald McLaurin n cre (I<,- 
fendants, Both parties were present when tlir depo-ition was  

taken, and it was filed in t11c muse, h r t  ncvcr rtwtl or o f i w d  in 
evideim. 

They also offered in evidence the record of another actiun, i l l  

which the new defendant Williani Gilchrist and Mary L. John- 
son were plaintiffs, and D. N. Kenuedy, Berry Bryan aad l i e n -  
neth McKenzie were defendants. I n  this action no fleading- 
mere ever filed, and the plaintiffs introduced Gilchrist, one of 
the plaintiffs therein, as a witness, and proposed to show by his 
testin~ony that the action was brought to set aside the deed from 
the three Sjnclairs to D. M, Kennedy, upon the same ground of 
fraud and impositiou which are alleged in the present action. 
His  Honor ruled out both the deposition and the testiinony of 
Gilchrist. Upon this ruling the plaintif% submitted to a jodg- 
rnent of nonsuit and appea?erl. 



I J. I t  is held to be a general rule of law that where :l 
u itness has given his testimony nnder oath in a judicial procceil- 
ing, iu \vS~ich tlic adverse litigant had the power to cross-cxamine, 
the testimony so given will, if thc witness be tlcacl, he admitted 
in any sul)seqnent suit between tlw same partics or thaw claiming 
under t l~em,  provided it relates to tllc sanie sul?jcct, or involvei 
the sawc material questions. Taylor on Eri., $434. 111 Ifirrpo. 
\,. B u r r o ~ o ,  (i Ired., 30, it m s  11eld by the court illat tllc tcsti- 
many of a witneis exanlined in :I former snit is not  :dn~issi l) l(~ 
in :I sut)scqnent snit, nhen the plaintiff' in the latter was not :t 

party to the former suit, because it is res i ~ t t c i .  cilios nciu. Chief- 
,J~lctice N>\sE-I, who delivered t l ~ c  opinion in the cnw, wid : "Tlw 
testimony of a witness given in :I case, after his death, can Iw 
prowil in chief, only between the same p r t i e s  when tlrc sarnc 
n~atter  is in litigation ; for tlic re:rson, that it would otlwrwisc b(b 
m:ide to affect others, who had no opportunity of cros-exan~in- 
ing the witness, which is one of the ordinary tests provided hy 
law for the ascertainment oftrut11 in tlic courts of' ,jrlsticc." To 
the same efYect are Zonclmci~ v. 12cerl's Lessecs, 6 Pet., 328; 
JicJlorinc, v. 15tto)y, 4 Dev. ck Bat., 189; I Phil. on Evi . ,  86-2. 

I n  our case the parties are not the same, but very tlifTerent. 
I n  the first action in w11ich the deposition of Margaret Sin- 

clnir 1'1'3~ talien, D. M. Kennedy was plaintiff aud Jol111 J o h n s n ~ ~ ,  
Margaret Sinclair and Archibald McLanrin were defendants. 
I n  the second action in which her deposition was taken, William 
Gilchrist and Mary L. Johnson were plaintiffs and D. M. Ken- 
nedy, Berry Bryan and Kenneth McKenzie were defendants. 

I n  tile present action V a n  Buren Bryan and Jefferson Brya t~  
are plainti&, and D. M. Kennedy, William Gilchrist and 
Albert illalloy are defendants. D. M. Kennedy is the only 
lnrty to the present action who was a party to the first action, 
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and X a r y  L. Johnson as plaintiff and Rcuneth i\lcKenzie as 
defendant in the second action, are not parties to the present 
action. 

Taking the opportunity of cross-examining Margaret Sinclair, 
3s the test of the admissibility of her testimony, as laid down 
in the case of Haryer v. Burrow, slyji.n, it will be seen that 
Gilchrist, a party to the action, was not a party to the first 
actiou and had no opportunity to examine the witnesses in that 
case, and Albert Il_Ialloy, who is another party to the present 
action, was not a party to either of the former actiolls and had 
no authority to esanzine the witnesses in either case. I n  the 
first action the defence cet up .was that the deed hon1 the 
Sinclairs to Kennedy was frauduleut and void. And the sec- 
ond action, as alleged, wah brought to set aside that deed for the 
same cause. But the present action was brought not only to set 
aside that deed, but also to set aside the deed nnde by Kennedy 
to Gilchrist, on the ground that the latter purchased the land 
fi-olx Kennedy with notice of the fraud perpetrated by Keunedy 
upon the Sinclairs in obtainilig his deed from them. So that 
the parties are not only different, but there is a difference in tlic 
matters in issue in the present action from those in the former 
actions; and it is held that even where the parties are the same, 
vet if the same matters are nqt in issue in the former cause, the 
depositions are not evidence. Starkie on Ev., 444. 

The plaintiffs contended that there was a privity betn-eeu the 
parties; that they all derived title directly or indirectly from the 
Sinclairs; and that that made the depositions admissible. But 
that is not the kind of privity which makes a verdict, or jndg- 
ment or deposition, in a former cause, evidence in one that is 
subsequently brought. Privity in the sense here used is a priv- 
ity to the former action. T o  make one a privy to an action, he 
nlust be one who has acquired an interest in the subject-matter 
of the action, either by inheritance, succession, 01. purchase from 
a party to the action subsequent to its institution. A privity 
antedating the action does not work an estoppel. Verdicts, 



juelgrnents, cl~po5ition~ in a fhrlrler cS:ur~c, :ttrd the fornm- testi- 
mony of' clerea-ed witness(+, :ire c~onsiclcrcd as resting 011 the 
same priuc$dc. Al~t l  it may be cor~siderecl nL; settlrd l,xw, that 
in order to malie one a privy to another io 3.1 to hc baud by :t 

,judgment to \rliicll that other was a party, or to malx huch j d q -  
merit con~pctent as evidence a p i u s t  him, Irc ~llllht claim by n title 
derived since the commeucemcnt of' tllc action. I t  is qo lair1 tlo\r, ~t 

in Stnrliic on Ericlcwcc, 328, in I;"CCIH:~ 011 , JUCI~IUCI~~- ,  $1 
and 1 IVl~artoii '~ j4;videucv, 4177. Under tliii rnlc, t l~cn, t l ~ t w  
is no privity between Tl;eunedy mirl the pl;rilhR9 fur tlicy ho+h 
claim under tleccls ~llacle prior to the (aoilir:~cl~(L(ll~~crlt of' t l ~ ~  

fhnncr action,, ,Ind Gilclrriit, who xccluirccl lii5 ti t lv frorir 
I<ennecly subrequcnt to tlw co~nwcllcc~ucnt of the :iction, i, 1 1 1 ;  

more in privity with the plaintiKs than hi. b:irgainor K~\n l lc~ l> .  
Scithcr thc p1:iintifK nor their a;icacdor Evnn Jiryan wwc par- 

tiw to t h  first ac+ion, autl the clepo-itiofi in  that ca:i.;c ror~ltl n l l l  

l)c n w l  to l l~cir prcjudic.e, and, tl~eref'ort~, f i r  1i';lllt of n~rltwtlitj 
thty ouKl~t  not to take :rdvtintagv of' it. Starkic (>I )  Evi., 4 1  2. 
For the foregoiug reasun- we arc. of opiiiior~ tllcrc \ ra*  n$) (xl~l*O1. 

i n  csc~lutlinq tllc~ depobition. 
I h t  thcrcl is: a still itronger rc,lsolr 1 1 1 1  t lw clcpo-ition in tit? 

.sccontl action -Jlould h~ e~cluclcd. i'or, I)efirc :I party ( * J I I  

ofGr i i l  cvitlcnce a depo4tior1 talien in a fhrruc~r action, he m u ~ t  
show there was :ru :iction pending, in \\llic41 tbc &poiition w:!.; 
takea, involving the point in  question in the action in whirh it 
is off'erccl. Starliie on Evi., :343, lays clown the rule thus : " The% 
deposition or cvidence of a witness in one cause cannot Ix  v\  i- 
dcncc in miother, when t ] ~  verclict mould be inadmissible, fbr tlw 
oath caunot be given in evidence without first giviug the verdict 
in evidcnce : for otherwise it would not appear that the oath was 

more than n mere voluntary affidavit." To the same cffbct i s  

Bnller S. P., 242. 
I n  this second case, there is nothing to show that the case mas 

ever constituted in court. The only record is a summons; no 
complaint; no answer; no issues and no verdict; o d y  a jndg- 
merit of nonsuit, which in that case nleaus a t~ol/e p?.oscyui. 





( ' I V I I ,  AC'TIO;\ tried at Fall  'I'eiw, 1883, of' C:~io\i 'ih S I I ~ K -  
rior C'ourt, bcfmc , 1zc1 y, J. 

Tliif is an action in nature of' p o  71.ni.i tr r~fo, I~~oi lg i l t  i)y th(1 
1)eople of tlic state 11po11 the relation of (;eorgcj .\. Spwrow 
alr:iin~t J o h ~  H, Blount, to trj- title to thcl o f i ~  oi' wlic~i tor  of' 
thc first jndicial district. 

9'11~ fact, relnting to the j)oint dccidctl 't)? thi- csourt :IIY i l l  

~111~tance  as fbllon i : The plaintiff' rclntor offered i.cvcral d c p -  
sitions of v-itncses taken bcfol*e thr clerk uf the inperior conrt 
of' 7'amlico county, acting as cornmi-iioner under ortler of cbourt, 
o l d  nppointcd nt the i~~s tanee  of the defendant, without reqrtir- 
i ~ l g  written noticc from the plaintiff', The depoiitiotly were 
offered to prove, among other things, thnt the vote of x certain 
precinct was returned to the board of county cssnvawrs as 
reqrlired by law, and that on thc return the plaintiff received :L 

majority of sixty-nine votes. The certificate of the commis- 
sioner is as follo\vs : "The  following depositions were taken on 
this tlie 23d day of May, 1883, by the consent of the parties to 
the above cause, to be read as evidence in such cause now pend- 



iug in Cho\ran county." Then collie tlic tlcposiriot~s, :iutl the 
ctficial signature and seal of the clerk. 

The defendant stated that  the iiotire w\s from I~in~sel f  to  t l rc  
plaintif to take depositiot~s on Friday, and at the rwluest 01' tlro 
plaintiff 11c agreed that the depositions of tlic mitnces, \vliosc 
.tirpositions \ v e ~ c  offeretl, nl igl~t  I)c taiien on I\'cdlic:sday il~stead 
of E'ridnj-, and that Iic ~vould take no atlvnntogc of' want of' 
notice fsonl plaintiff: ' I h  dcft!ndnnt was prcsent and woss-w- 
:mined tlic witnesses. 

Or> thc trial the tlcfendant oQcc:tcd to tlic rcadilig of' tho 
rlel)osiitions, for tliat, thc witnesses exanlined \vc;.c not 1111der sub- 
p n a  (which wns :tdmittcd), atid tliat w t l e r  tlic act ot' 1881, d t .  

279, 52, the deposition of :i witness conlcl only be read tlc Lenc 
<:ssc, : ~ u d  that the service uf a suhpmcc was nccwsnsy to consti- 
tutc oiic n witncss. The  c:ourt sustained t l ~ c  ol!jcction, oat1 the 
11i:lintifY suff'ered a noasuit and nppetllcd. 

M ~ I ~ R ~ M O X ,  J .  Vl'c think the court erred in rejecting the depo- 
sition of witnesses residing more than seventy-five miles from the 
plncc wliere the court was sitting to t ry  the twtion, 11po1i the 
g r o o ~ d  that such witnesses were not under sulpmtr.  

Although it does not distinctly appear in the record, that the 
witnesses resided illore thau that distance from the place when? 
t he  court was sitting, the connsel on both sides in their printed 
briefs, take i t  that they did, and we must take thc fact so to br. 

The purpose of the statute, Acts 1881, ch. 279, $52 and 3, 
was plainly to save the inconvenience and cost of taking witnesses 
to a greater distance than seventy-five miles to testify in cases 
w n d i n g  in court, unless the party desiring the testimony of the 
witnesses shall see fit to summon him to attend the court and tes- 
tify in person. 

I 
A party nwy take the  deposition; he is not obliged to do sa; 





c.ot1rt. 
7'11(* ol;jcc.rioi~ to tllc clc.l)osrtio~r, ril)otl ti~cx qotlr!t! t11:lt it w:r\ 

~ : I I C C I I  1)y :I (.or11111i,-siolic1* :1111~>;1itc~l a t  th(. inst:in(t of' th(1 (1cf'c~t~- 
tlitttt, c:Anicl too Istc~, if '  ilttlcctl, it Inti ::ny f ; ) l . c ~ . .  '1'11~ ol!jwtioia 
1v:is to  :in ivtxyi~l:irity t11:1t 111ig11t \mivod. I t  o i ~ ~ h f .  thci~ta- 
ti,r,t-, t o  Iiavc~ l)c!c,lr tnlte~i :ttl\.:~l~t:ige of Gcforo tlic triiil h g ; ~ l ~ .  I i  

(-,1111tl 11ot IW t l o l i c .  31'ii.r\vai.(ls. TIHI*: COI)I.:, 51 3i0, < > X ] ) I T S S I ~   YO- 
vitlc:; t h t ~ t  :III i r~xyrilnrity i r i  taliill% t l l l ~  d ~ p ~ s i t i o l >  s l ~ a l l  not IE 
c-;tiiscS li)r cl~l:~s1~ing :.)I. wjcc.ti~:g it oil motion first 11!::t?e :if'tcr t l lv 

tvial Il:rs I I ~ ~ I I I I ,  if i t  ?1i:111 :~l)pcnr  tl~n! the 1):lrty chjt'cating I d  
11olic.e t l ~ u t  i t  l ~ i t t l  11ec11 Inkell, :lrltl i l  1v:ii 01, f i l ( ~  10~1: c>r~o~i,rrb 
Ldi)rt* tllc trial to  c~rnLl(i liinl to p rese~i t  Ilk ohjevti1;ll. 

'I'l~c d s f i d a n t  11x1 11otic.c of tlic t:il;ing of' tlic cl:.l)vsitiou, fbr 
I I ~ .  \ \ a s  1)r~se:nt :111(1 croi-s-cxau~jr~c.(l t l ~ c  \ .c~~II( ' ssc~ '~.  '111is \WS :i 

\vaivcrr of' :t f i~ruinl  notice. ILctr v. f < o l ) i ~ i ~ ,  -1 11,ctl. El., 327;  
I~J(LSP/~J v. 1)01r ,1cg,  10 J Y C , ( ~ . ,  ?);A. ri'lw ( l t , lws i t io~~s  \ w r c  0 1 1  

GI(! :I s ~ ~ f f i ~ i t , r ~ t  t i111~ lvforc i11e 1ri:il t o  PII;I\I]C, I ~ C  d d k l i d : ~ r ~ t  t t ~  

t : ~ I ; < s  Iii5 < ' x ( Y > ~ ) ~ ~ o I :  : I I Io \ \ - ( * ( I  1 ) ~  ~!:ittit(s. r I ' ~ ~ ~ ;  COIII;, 51;36I 



(h,so,r v. Nib, 69 S. C., 32; KccCen.~f~i,t  v. Rui/rotrd, 78 S. 
<'., 286. 

There i~ errov. Tile judgment of nonspit rnwt bc set ai.itlr, 
and the caw proceeded with according to lam. To this end, kt  
thi-; opinior~ be cwtified to the superior collrt of Chowao c ~ ~ n t y .  
It ih MI ordered. 

12rrr)r. Ileverml. 

SMTH, C. J .  'r11(: plaintitt' :IS nssigriec of Alviri Peacoclc i i *  
' 

this nctio~i seeks to ,.et u p  : ~ n d  est:~l)lish a pa rd  tr114t i n  t11c Ian11 
cle.;ci~il)ctl in t l ~ c  co::~l)lni~lt, :~risiltp o ~ l t  of' :l taontmct c ~ i t e ~ m l  ii~tcr 
I)? \Yy:itt E ~ ~ r ~ i ,  RyItli:~~,; I ~ ' ( ~ l i  ~ ~ , l : i ( ) i ~  : \T IC!  A ,  .J, T~ IY~O;~ ,   lit- 
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ors, at  the time when they purcfiased the same umler the trus- 
tee's sale, antl they seek to follow the land thus c.liargetl and 
enforc* the trust against thc defendant who Ins nciluircd tile 
legal estate. Anlong the issues produced by the confiicti~~g alle- 
gations contained in the pleaclings, one in the fbllowing w i ~ ~ t l ~  
was snbinitted to the jury : 

Did Wyatt Earp ,  Xedding Ricllnrcl~orl ancl A. ,J. Ti~ylot. ~ I ! I I - -  

chase the lands and take a deed therefor in trust to rouvcy to 
Alvin Peac:ocl<, after the payment to tllern of' the tlel~ta tli~c 
them froin said Alv in  Peacock ? 

To sustain the a!lega'tion involved in the rnqui:y, the pl:~i~~tiff '  
introduced Alvin Peacock and propoaetl to put to the witness 
(Reclcliug Iticilardso~l being dead) these interrogatories : 

1. TTi'hat coaversation did you have wi th  V'yxtt Xnrp n11c1 A. 
J, Taylpr, or either, r e g d i n g  the purcllnse of' your lauds on 
the 24th clay of December, 1856, sold tliut clay I)y J. 11. Taylor, 
the trustee'? 

2. Did you have any conversatioi~ wi th  A. J. Taylor and 
U'yatt Earp, or either, at rvhich Rccldiug Ri~linrtlson was riot 
 resent, in respect to the pnrclx~sc of this lantl:' a n d  if so, state it. 

These questions asked snccessively vere o1,jected to, it being 
s l~o~v i i  that the cleceascd mas present at  the conversation referrcd 
to i u  the first, and both ruled out by the court. 

':'hcvmpon the plaintiff snffered n nonsuit and appenlecl, ~ l t l  
tlic: 01-11:; point presented is the adniisailsility of the pivposetl 
evitlencc when proeeeditig from the plaintiff's assignor. 

T h e  act which renders parties to nsuit competent to testify gencr- 
ally, excludes, by its pruviso, eviclcnce of or in regard to " a11y 
trausactiou or communication 11etv;~n suchwitness antl a 1)crsou at  
thc time of such cxaminatioi~ dcce:~secl," as against his p c i ~ u a l  
representative then prosecuting,or defending the suit (THE COIIE, 
$590)) a i d  uules:3 the case is within the scope of the exception, 
tlle testimony 1:iust be received. 

T h t  ofrered and nc;w urliler consideration was not in  strick:~c$s 
:I coliversntion wi;h t l : ~  ( l t ' (~?~scd,  but with hi111 ant1 .two o:hew 





><:3!y1.i '. 

Oil? opiuion t11(':1 is, Illat t l ~ ( ~ r c ~  \\.i::; e l ~ o ~ .  i l l  I ~ I C  rdii lg O I I ~  

l~olli clucstions, :m'l t l~ : ,  :lo~l.wit must  bi' sct :~<iclcl :tntl a n e w  

t r i ; l l  ordcrc~l. JJct this I:(: wrtificcl. 
$ h ) r .  I ;.tf i r i ,  c!c i rcm.  
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'' I \ w ~ t  to the lloube of the intestate on Moutlny morniug, 
t h e  dny on which the contract mas signed, and found there two 
tittortie?;.; of' the intc.;tirtr. 1 refused to sigu one of the paper3 
clr*nwtt :inti pre-jented to 111c. My remark \vuu addressed to the 

C 

c~owtl .  'rhc first deed \rus read to me by one of' the attorneys, 
wlio stlit1 that S28,000 was :i large amount, and that it \voulO 
ruin IW,  ut i ( l  I had better bettle. I replied that I had been utl- 
vised that I \\-as iiot linble for the casualties of war. The  s m e  
: \ t t o~~c .y  rq)licd, that i- true, but it has been a long time bi~~cc,  
..it)tl i t  \vo~dtl l~ h:~rd to show." 

L"l'lic :ittorncy then 1i;mIed nie this papcr (the contract suecl 
I )  I tleclinetl to - i p  it because thc f'wtory wa.3 in tlebt, :md 
tltc :ittortley wrnnrlied, ( 1  (nu obviate that dificrilty by i n w t -  
iug tht, I\-ord ( ~ ~ ~ t ' - : i u d  he added, ' there (+odd  be n o  w t  
iwofit.; ~ in t i l  thc1 clcbts \wrc paid.' I knew nothing of this nint- 
tcr befhrcl-\w.; cscitctl :itid disturbed. Morgan came in bef;nsc 
the lajt papcr \vas ~igucd.  'rhe deed cmveyecl all the land 1 
owrled, except a lili! e.;tsttc was reserved to myself. I wa.; in- 
duced to sign the contntct by represeutatians that there could b(b 
n o  nct profits ontil the debts were dischuged. I \vas guardiali 
to Alesantlcr Afalloy (the intestate), a d  became such about 1S-M. 
My guardian paperi were tlcstroyetl-notes untl accounts ~verc 
X'00(3." 

\Ye reyrodrlct~ iu nluc.11 of thc testitliony delivered by the 
dcfiwt1:int 11s s h ~ w  the g e l l e d  nature nud bearing of the con- 
vcbtwtioii which took place in the presence of the intestate an11 
\ \ a s  awiecl  on Lctwecn llii w~1nwl  :mil the wituese, and which 
rci~~ltecl  in the giving of' the deed and the contract, in order tllat 
it5 c80ulpetencay may 1x1 determined. 

Aftcr the relidition of t l ~ e  verclivt, tlic w u r t  beiug of o p i n i o ~ ~  
that the tchtirnony of the defendal~t c3ame within the inhibiting 
~)vo\.iso of' iectioii ;I13 C'. ty. P., :111(1 nrlgl~t not to have been 
I w : ~ r ~ l ,  fi)r thi- : I I ~  o t h ~  *pevifid ewoneou~ rnlings during the 
tri:~l, yet : t - i 1 1 + 2  the> vtS~(liv: i 1 1 ~ 1  :i\\~!dwI a 11cw trial, :ml th~re f 'mn  
III*  ( I t  f ' ~ > t \ ( I > \ i ~ t  \~) ! I (S<\ ' -  S<Y'I i <!I ?!I!). 



SMITH, ( ' .  .I., :lftw s t : i i i ~ > ~  t l ~ ~  : i l x n ~ ~ .  '1 '111~ ( i t ~ ( t s t i o ~ ~  i n 4 m )  
: m l  i11c ~ 1 1 . ~ .  o f i ~  \vc fitul' i t  I I H Y W ~ I , ~ ~  to ! ~ ~ i ! . - i < I ( ~ t ~  :111(1 d c ~ ~ i ~ l c ~ .  

is this : 
C u i  the living p r t y ,  i n  :,I) :wtiot~ l)rc~~lght I ) ?  llic p ~ ~ r s 0 1 ~ ~ 1 1  

~*cprt~eont:~tiv~ of n clccensc(! pewon to cnfi)tx*e :i c*ontimac.t cwtcrttcl 
illto ~ ? ~ K C L Y I  tlicm, testif!. to cno[~<,cr*:~,tio~~s f i : ~ !  in tlw I I IX~S(~I IW 

of' tilt. rlccc;~seel wit11 his agents or :tttoi:nr!s prelin~ili~iry :11111 

cwnduci\-o to t l ~ c  ~ n n l i i ~ ~ g  of' t hr (-out iB::ct, t tic. :!pwts or :~ttoriicys 
1)oilig still :ilivo :' 

7 7 1 I I C  a(+ iniprovii~g t IN! 1 ; 1 \ ~  of e\.i(!v~lw ronfi:r:< :\ ( - : ~ p r i t y ,  n!)t 
~ I O S , W S ~ ~  hd'orv, u p ~ i  t110 1r1rtiw to ;\ ,+11i t tliv lsig1it 10  twt if;s (111 

thcit* o1v11 h11:1!f'; t 1 1 ~  twiovi~ig-t11e ~ I i s ~ ~ 1 1 ~ 1 1 ~ ~ ~ ~ : 1 t i o i ~  of intwc+t, 
[ ) i ~ t  \\.it11 t l ~ c !  rwtj*iotion tl1:it i f '  i t  rclutcs to :1 ~~cwoi ia l  tl':1ii,<:!cb- 
tioii or ( ~ o i ~ ~ i t i t ~ ~ ~ i ( ~ : i t i o i i ~  :i~i(l O I ; ~  (if' tlto l):~rtiw l ~ t   do:^!, : i l d  

!-hc> : { ( s t  io11 11~3 \)y or :~g:~i  !],st 11 i.d 1 ~ ~ ~ ~ f i ~ ~ i i i l  ~ x ~ ~ ) r c w ~ ~ ~ t : i t i  vv, ! I I P  
othoi- who s l~ rv ivw sli:i!l ~ i o t  I)(: ~)erniiitc'(l io tt,~tifj. .  ' l ' l i ( 5  

('i\fi<!tiil(~~it x i th  its proviso) intrulutai~~g :I g rwt  ~ ~ I K I I I ~ !  i l l  t11(1 

];:\V of ~ \ , i ( I w r ~ )  : tss~~ilos t11:li \ Y ~ I C ? I I  11ot11 :it,(1 alive :i11(1 ( s : i ~ i  giv(3 
tlivir ~wpec~tiyc \w: ; io~~s  of tlic ~n:i'itcr, i t  I I I : I ~  INS safhly 1csii to 

iiic-jli~.y to I!c::u. wch :ud weigh :md pn+s upon th(> t(~sti~ti!~~l!.. 
I ; I I ~  w1:ci.e one is t l ad ,  :IIIO ii~capablc o fc~o~i t r :~ t l i c~ t i~~g  t11v o t l ~ w ,  

' i i i c '  tc~npt:ltion to s \ ~ c r v o  f'lwn tlw trutli :111d 1:1:r!ic f'iilso st:!tcs- 
i ! ~ c ~ t s  i.3 too ::tremg in tlic livillg to iillo\v hi111 to hc 1lc':rrtf I)? t l ~ c >  

" .  
j i ~ r ) . .  Iil otlicr \yortls, the‘ ruld of clisc1r1:tl ific~irtioii~ ( t x ~ - t ~ ~ ~ , c  
hdi)w, \S:I:G I I O ~  r~l:txe(l in , N ( ~ I  (L:i.wl ~ I N I  \ v l i t w  011e 01' t I 1 t 5  I N T -  

.,2111i5 i$ si1t~:lt ill dc:itli, tlic l i l~s  of' t 1 1 ~  otIi('~- :i1xt [.lost'd l)y l:r\v, 
f > 1 hc: :lczt f~lnkcs no exc~ptioli \vhcrc otll~tw pl ' t l~(~i~t ,  1:tit 

l i ~ v o s  ~ ~ F G C  witn~sses to l)c called 11y ~ i t l i r r ,  ant1 tiiclir t c ~ t i ~ ~ i o n y  
to 00mc l)efi~rc tlw j u ry  a i d  I)(. cwnsidc~vd I)! itwlf: i t s  c~ r ( l i t  
tii~:lFe~!.c~l I,!. 111c tc~sti~?~c!iiy of tlicb i;irc:~c~.:c~tl p : ~ ~ , t ?  . I 1 ;  ?u(*11 
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said Karshaw and I'earson, both of whom were dead at the time 
of his examination. This was doubtless upon the idea that the 
defendant was not a party to the conversation, that is, it was not 
hetween himself and them. I n  that was 1 3 s  Honor's error. 
The case states that the defendant and Harshaw, by agreement, 
went to Pearson to advise v i th  him about the matter in dispute; 
that they werc all together, bnt Harshaw and Pearson carried on 
the conversation, and Pearson gave his advice and Harshaw 
acted npou it. I t  is striking in the dark (sticking in the bark 
was, we presume, intended) to say that this transaction \ras not 
between tile defendant and Harshaw. It was :I trunsaction 
between them, and the defendant ot~ght  not to have beon allowed 
to &peak of it." 

It is true that Z'carson had also died, Imt no stre&$ i s  laid on 
that c.ircnmstancc in thc opinion, mil the tcstiulony \\:IS not 
rentlered inc'ompttent by that event. A party rrlay give evidence 
of' a transaction between himself and ;in agent of thc deee:~sed; 
nor will the agent's dcath a f k t  his competency, .Vorgtrrr v. Bud-  
ing, 86 3.  C., 66; LocJ~hnrf v. R&, lb., ~ ~ : ~ - - N I I U C  va're 011 

reheariug at this term. 
.it the prcicnt term we have tlecitlcd t h t  tlw btatuttl d o ~ s  not 

ti,rl)itl a living person to sl)eali of :I tnmw~tion lwt~rcen hin~self' 
ttntl ot11cr.i jointly intcrrs(ed, l ~ c a u s c ~  of' the dt~atlr of' on(. or Iuore, 
45 long :I$ 0rw survivm to conf~wnt t IIC witnc'-s. I'C(L(O('~ v.  sto oft, 
urrtp, 618. 

\Vitliout es:imining t l ~ c  o t l m  excatbptions, \\c :iflirm ihc ~ u l i n g  
of' His Honor in granting :i. I I ~ W  trial for the error poi~~tetl  out. 
This will bc cwtiticd for further proceeding in the court I)rlo\r. 

So error. Affirrnctl. 



M.4RT (,'. MEDLEY v. I)USL.W & LITTLE, Executors. 

i ' i ~ i s ~ n a l  property in this state belonging to :I deceased citizen of another 
state, is, by comity, disposed of and distributed according to the l a m  of the 
1:ttter stnte; Hence a widow of such person is not entitled to hareheryear 'q 
allonance set apart here, thougl~ she became n c i t i ~ e n  of this state kinre the 
death of her  husband. 

i Moye v. .May, 8 Ired. Eq., 131 ; Stainps v. ~ l l o o r e ,  2 Jone,, 80 ; Alemy r.  
I'oitcl!, 2 ,Jones' Eq., 51 ; Jones r. Gerock, 6 Jones' 1':q , 190, cited and 
nl)provcd ) .  

. ~ ' o s ~ ~ o v ~ : n s u  submitted .\vithout action under THE CODK, 
$56'7, :it Spring Term, 1883, of Assos Superior Court, before 
.'lhrcl?ae, J: 

I t  : l p p r q  that R. I?. Jleclley in his life-time, with his fkmily, 
\I cnt  i'roul this state and became :L citizen of the ~ t a t e  of Arkan- 
*:I<, and  dicti there in December, 1881, leaving surviviug him 
hi- \vido\v, the plaintiff, and his four sons, the latter being under 
~ I I C  age of' fifteen years. 

,It tllc time of his death the defeudants, citizens of this ,itate 
rc4tIiug iu thr cor~nty of Anson, had i n  their hands as execu- 
tors of t l l ~  \rill of the late Rfa~tha H. Little, a fund due to him 
(Jlcdley) amounting to about $660, and he \\-as indebted to citi- 
zens of this state in coil~ide~able sums of money. S o  adnlinis- 
irator of' his cstate in this state has been appointed. 

After his death, the plaintiff and her sons came to this state 
and became citizens of the county of Anson, and on the 29th of 
August, 1882, the plainti$ as his widow, made application to 
I w e  allowed and set apart to her a year's support for herself 
and her sons out of the personal estate in this state of her said 
husband. In  the absence of any "crop, stock aud provisions 
of the deceased in his possession a t  the time of his death," out 
of which to make such allowance, the commissioners alloawl 
and assigned to her as and for her year's support $700. 
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Tlic defendants contended thnt  the plaintiff, as such widow, 
was not eutitled to year's support to be assigned out of the per- 
sonal estate of her deceased husband in this state. The court 
held that she was so entitled, and gave judgment accordingly, 
and the defendants appealed to this court. 

Nr.  Xtrmtcel T. Ashe, for plaintiff: 
.Messrs. Litt lc cC Parsons, for defendants. 

M e n ~ m o s ,  J. The dijpositiou of the personal property of' 

decwsed citizens of other states and countries,situatecl in this statc, 
is, by thc law of comity, governed by thc laws of the former 
statc, except that the laws of this state rcqairc that tllc property 
here & ~ l l  be adnlini~tered and applied to the discllarge of debts 
and liabilities of such deceased person, Iwfore ally of suc.21 prop- 
wty can he rernoved to the statc whew tllc tlcc.ea.;cd owner livrtl 
at the timc of his death, or be dis t r iht rd  accwdir!g to the l a s s  
of' that state. Sucli propelbty is treated in the c o n r s  of ndn~in- 
istration, with  the exception incntionrd above, ;I, if it were in 
the statc whcre the owuer thereof' lived a t  thtl tilnc of his t h t l i .  
Moya v. .Iliiy, 8 Ircd. Eq., 134 ; Sttririps v. XOOI-r ,  2 Joncr, 80; 
illvnrty v. Pou~ell, 2 ,Tone\' Eq., 51 ; . lo)ws v. (:c~.ocl<, 6 Jones' 
Eq., 190. 

'l'llr plaintif and her w n i  wrrc entitled to t l ~ c  personal prop- 
wty of her d e c r a d  ht~sband, whethcr situate i n  illis statc or in  

thc sfatc of , I r l ia l~>d~,  under m61 a5 ullowed by the Ian5 of' thi. 
latter stat?. She has no right to any portion of it under the 
laws of t l~ i s  statc, as hi9 wiclow and one of his distrihutres. It 
must bc ili5tributecl to her 31x1 SIK'II others a i  may br eutitlctl t o  

tlir snme, after the payment of' debts, as reqnlrcd by tlic l a m  of 
A rkanias. 

Thc fact t h n t  the plaintiff and her sons have bccmnr, citizens 
of this 5tate sinm the tlenth of her husband, cannot alter the 
case, becausc her right supervonec1 and accfued u~~cler  the lnwi 
of' Ar1;atwis in~nlediately upon the death of her h u ~ l x m r l ,  and 



she takes ni hi-, n-iclov under and uccordiug to the lam-, of tibat 
state throug11 the administrator here. 

I f  the laws of Arlransas provide for the temporary want, 
a d  nccessitiez of wiclons a i d  their fawilies in caye of deccnwl 
h~.b:t11(1a, as it is presnnletl they do, then the plaintiff oug l~ t  to 
have applied there, and had her claim5 allowed and paid; or if 
there were not d E c i e n t  w e t s  to pay the same there, then ~ l i c  
mig l~ t  h a w  her claim thus allowecl satisfied ont of aaseti in t l~i- ,  
r,tate ~ ~ p o n  proper application to the administrator Ilere. B u t  
;he cannot the assets of her cleceased husl~and here in any 
other way, and  for the reason that she must claim under the 
1an.i of Arliaueas. 

THE CODE, 9 1 1 6 ,  does not apldy to or cu~brace wiclow~ of' 
deceased  husband^ citizens of other states. I f  the lepislaturc 
has pover  to do so in any case, it has not seen fit to make tcm- 
porary provision for such widows and their families out of a~se t s  
iu this state of deceasecl husband.. The purpose of the statute 
is to make temporary provision for the  widow antl inch mcm- 
hers of her family as cannot take rare of thc~n~elves ,  immetli- 
ately after the death of the husband, n citizen of this state, antl 
until sonie regular provision can be ~nade  for their support 
according to the couditions and circuilxtances of the estate, :mtl 
as may be allowed by law. 

I t  is very clear that the plaintiff is not ~nti t let l  to a year's 
support as she claims, under the laws of this state, and t he  

judgment must be reversed, and judgment entered here for tile 
defendant. Judgment accordiugly. 

Error. Reversed. 

3 4 
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J. C. McLEAN, Adm'r, r. 9. 4 .  McLEAN, ildm'r. 

Notion f o ~  leave to issue execution-Judgment-Execzdors and 
AtJministrators. 

1 .  Motion for leave to issue execution to revive a dormant judgment may be 
granted the p la in t ic  although h e  had bronght another action for the same 
dcbt and recovered judgment therein. 

2. W l ~ c r c  the plaintiff recovered a personal jndgment against an administra- 
tor, and subsequently sued his adn~inistration bond alleging n, breach in 
the non-payment of said judgment out of assets which afterwards came 
into his hands, and recovered judgment thereon; Held that the first jndg- 
mcnt was not merged in  the last, but boil1 are separate securities for the 
same dcbt, and satisfaction of one discharges both. 

(Cwter v. Colemcrn, 12 Ired., 274, cited and approved). 

MOTION for leare to issue execution on a judgnicni, l m r d  a t  
Fall Term, 1383, of ROBESOX Superior Court, before ,WcliToy, J. 

The motion was refi~scd and the plaintiff appealed. 

Rn1w1-1, C. J. The plaintiff' as administrator de bonis non of 
I). H. McLean, at fall term, 1875, of the superior court of' 
Kobcsori co~mty, recovered a. personal judgment for t!le sum of 
$455.61, and interest thereafter on $299.54, principal money 
ihercof wit11 costs, against the defendant A. A. McLean, to whom ' 

administration of the estatc of G. M. McLean had been conmit- 
tcd, on a note under seal which lie had given for a debt of the 
intestate. 

The plaintiff subsequently, in the name of the state, as rela- 
tor, brought an action agknst the defendant and the srireties to 
liis adniinistration bond, executed in 1862, for the penal sum of 
$0,000, alleging a Imach of the obligation ill the non-payment 



by the t l c t ' c ~ h n t ,  w l ~ o  llacl conic‘ illto 1 ) o ~ w ~ ~ i o n  of mffi(+~lt : I C I + ~ ~ ,  

of' t l ~ e  aforciairl indcLtcdncs of hii intc~tate G .  JI. AlcI,c:~~l, 
nilcl rcrovcrccl jndg~rrcnt againit him mtl  t l i ~  wrctivy a t  sprin~: 
ter~ll, 1882. The  surctics :il)pcalctl : u ~ l  1)rclvnilctl i l l  thi, cor~l-t, 
it I)c>i~ls liclcl that thtre had ltrcu no 1)rcach of' tllc I)o:ltl, b t ~ t  t 1 1 ~  
jrttlq~ncnt againit the dcfc~icl:mt, thc~ principal o h l i p r ,  rcn~ainq 
undi*tt~rluctl and i n  full forw in tllc snpcrior cw~r!. (SS R'. 
C ' . ,  X 4 ) .  

The iirit jlltlg~ncnt. I l n v i l ~ ~  lxv*onlc dorillant I J ~  t11~' I:ij)<c of' 
Inorc tha11 t h r w  ycnri (111ring wliicl~ no cscc.ution 1l:ltl I~ccn sued 
out, tllc plxi~itifl', 3fiw ~ I I C  ~ l o t i ~ c ,  011 r71tly 2 i ,  1383, ~ m d e  appli- 
<*ation ~ r n t l c ~  section C'T,(i of' C'. C. I)., for l w r c  to is511c c.xccutioal 
:id c1lfi)rc.c payment of w11at reni:riuctl tlrw on i f ,  nccon~panying 
tb r .   notion 1% it11 the rcquirctl oath. Thc  motion nai; rcsisfcd by 
tli:. c!c~f(mlant, upon thc forcgoing fic.ti which were sliou 11, who 
imi+tl that, t h r  vm:: debt h i n g  included in 1~1th jutlgrnents, 
t11c vitality of the firit hail hcru :~l)sorbccl in thc ]:\st, and lost, 
so that n o  cxccution conld now bc iisued upon it. Thc  clerk 
snitaining tliii view, tlcnied the motion, and on nppcal to the 
.judge hi, artibn was aflirnlccl, ant1 fro111 this ruling tllc plaintiff's 
;ipIwa1 h r i~ ig i  the case before ns. 

A s i ~ l n ~ i n g  that the rreovcrecl ,jrrtlg~ncnt is h ~ r t  a rencwal of t h c ~  
firsit, t l ~ e  one being the &ole came of action of the other, mc see no 
rcwon ~11ly both nwy not subiist and relvain i n  force as separate 
wcuritici for the iarne debt, with the ndvailtagcs incident to each 
rct:ri~]cd. It iq not correct to say that one extinguishes the obli- 
p t i o n  contained in the  other, and that thc plaintiff's remedy 
must be sought only in the last. As aoon as one judgment is 
entered, the plaintiff may take out execution and a t  the same 
time bring another a c t i o ~  upon the judguient, as itself a cause of 
actiou, and make a second recovery. This is clearly involved in 
the detkiou, if not directly decided iu Ctcrter v. Coleman, 12 
Ired., 274. 

I n  that case, :L judgment rendered in 1842 had hecome dor- 
maut a i ~ d  n scir*e*fc~cicrs nas  sued out in  1847 to revive it. Irt 
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October, 1849, the plaintiff brought aIso an action of debt upon 
the judgment, the process in which was returnable to spring 
term, 1850. At this term the defendant confessed judgment in 
the scire facim and pleaded it as a bar t o  the action in debt, 
This was held not to be :I defence, and RUFFIN, C. J., in the 
opinion disposing of the objectiou, uses this language : "The 
judgment on the wire facicts is, that the plaintiff have execution 
on his original recovery, and nothing more, except as to costs. 
I t  is not at all inconsistent that the creditor should also have 
another judgment to recover the debt, and it  cannot prejudice 
the defendant, as they are but d($erent securities for the same, debt, 
and satisfaction of either mould be satisfaction of both judgments. 
A plaintiff may sue on s judgment on which he may a t  the time 
1 1 3 ~ ~  execution." 

The recovery of interest is n~entioned as an advantage derived 
from the second action, the law then not allowing interest on a 

judgment enforced under execution, and benefits more important 
may be now secured in prolonging the lien on land in the second 
and displacing intermediate encun~brances arising between the 
dates of the judgments. 

The authorities referred to on the argument for the aj)pel- 
lant are in harmony with the ruling in the case referred to, 
Smctll v. Whecttorc, 4 E. D. Smith, 427 ; Freeman on Judgments, 
$433, and numerous cases cited in the notes thereto. Jona v. 
Fink, 28 Conn ., 112 ; Simpson v. Cochran, 23 Iowa, 8 1  ; Ames 
v. Hay, 12 Cal., 11. 

But these judgments do not bear the relations supposed to 
each other. The one judgment is upon a personal obliyation 
assunled and evidenced by a sealed instrrment to pay absolutely 
:i fixed sum of money. The other is a judgment recovered by 
the relator of a penal sum to be discharged upon the payment 
of a debt due from the dejkdant's intestate, and the assigned 
breach from which the action springs is the on~ission to pay that 
debt from assets which oune into the defendant's hands, ant1 
ought to have been thus applied. 



While one satiifktion will d i 4 a r g e  both, there is no valid 
reasoll snggestcd, nor doe5 any occar to ni, why the plaintiff'may 
not resort to the n~cans whicl~ thc Izm gives him to secure pay- 
ment from either. 

It may he that l i c ~ ~ s  on 1,111d have been acqaircd since the 
rentlition of thc fir+t and prior to the last recovery; and if so, 
the plaintiff onght to hc at  1 ilm ty to rcrivc a i d  w e  out remedial 
\ v r i t~  1111011 the oltlcit. 

There i i  wror. ' I ' l r i i  n ill IJC ccrtifictl tlrnt thc proper ofilcr 
Inay be cnterc>tl iu the court I)clon. 

Error. Rcvcrscd. 



631 IS THE SUI'IIEAIE COURT. 

s u r v i ~ c d  liis associate, died on Deccn~ber 29, 1871, having nlso 
made a will and appointctl John Korflcct liis executor, \vho 
renounced, a i d  letters of aclrninistmtion on the testator's estatc 
were issuet1 on Jannzry 6, 1872, to tlic defendant Renjuniin 
Xorflcet 

Letters of ndniinistration with thc will annexed 011 the uund- 
n~isteircd wtate of the tcstator Henry S. Lloyd, on Jlarch 31, 
1S73, \wre issuccl to tlic plaintiff S. 11. Lawrence who insti- 
tuted thc present fiction on April 2d, 1880. 

At  tile ti111e of his rlcath, the testator Henry S. Lloycl was 
iudebtcd in  the sum of $5,773.96 by bond executed on January 
6, 1860, autl payablc near thc end of the year. to Robert H. 
Austin ant1 the s ~ i d  'Ill'illiam Sorfleet, "as executors of Dr. C. 
13. Diclien, deceased," on which are e~ldorsccl several successive 
credits for sums paid by the cxecutors of the obligor, the first 
of $2,640, paid June l l t h ,  1861, and acbnowledged by the sig- 
nature of the execntor Robert IT. Austin; the last of $1,562.94 
paid March 5th) 1871, the receipt being without any signature; 
and these with several intermediate credits were all entered 
according to their date i n  the life-time of the defendants' testa- 
tor. There is still auother and later credit entered since his 
death, and bearing date May 5th, 1872, fur $92.74. 

The defendant, in due time after his appointment, advertised 
for creditors as required by law. 

The foreping facts summarily set out are found by the court, 
the parties dispensing with n jury and consenting to the findiugs 
lsitig made by the court; and the court also ascertains and 
declares " that prima facie there arc assets or should be assets 
in the hands of the defendant's testator, of the estate of the said 
Henry S. Lloyd, to be administered. 

Upon these facts the court overruled the defence under the stat- 
ute of limitation set up in the answer of the defendant as a bar 
to the suit, :lud nrderetl a rcf'erence for a stnterner~t of the 
ad~niuistratiol~ accorint of the esccator with the cstate of the 
testator, Lloyd, : I I I ~  f'ronl tllis jdgrnent  the defendant appe.rlls. 





(See syllabns in precctiing cnsc). 

C I V I I ~  Arraox i11lon thc bond of an adniinistrator tried at 
Dccewl~er Spwial Tcrm, 1883, of MOORE Superior Court, bcfure 
M c i c  Rac, 

The question is, upon thc facts stated in the opinion here, 
wi~ether the action .\.;as I~arred by the statute of litnitations, and 
fro111 the ruling of the  court below that it was not, the defcnd- 
a11 t appealed. 

J l~s s r s .  John 1C3nnnir,g and J. T K  HinsrTalc, for plaintiff. 
Jfissrx Jf. 8. Bobins and ilfcluer 6, Black, for defendant. 

S~IITII, C. J. JV. R. Seawell died intestate in 1859, and 
shortly thereafter administratiol~ of his estate was committed to 
J .  J. Mclntosh, who, with the other defelldant as surety, exe- 
cuted the boncl now in suit, for the proper discharge of the trusts 
:~+xn~ed. 

J. J. McIntosh, without having settled the estate in his hands, 
also died intestate in 1870, and the defendant, Asa McIntosh, 
wiv,  on September 13th of that year, appointed administrator of 
his estate, and proceeded at once to advertise for creditors as 
required by law. Bat. Rev., eh. 45, @45, 46, 47. 

Letters of administration de bonis non on the estate of TV. R. 
Seawell were issued on March 15, 1871, to the relator who insti- 
tuted this action on Novenlber 13, 1879, to recover the unad- 
uiiuistered estate which is or ought t n  be in the hands of the 
firht :~dministmtor, the intestate of the defendant Asa McIntosh. 

The  defenvv set up as a bsr to the recovery is thc statutc of 
l,~~li::~tirtlt- 1)wscribed in C. C. P., $32, I I I O ~ C  than seven years 



liaving elapsed since tlle right of action vested i n  the relator hy 
his appointment. The  facts stated nre fonncl by the court, the 
parties waiving a trial by jury and consenting to such finding. 

The  court adjudged that the actio~i 7vas not barred, and 
ordered a reference to the clerk to state and report an account of 
the  :~dministmtioa of the estate of the said J. J. McInto41 in 
the hands of the defenclant Asn McIntos11, frolu nhicli judg- 
ment the latter appeals. 

T h c  ~wecisc point now before us \\.as prew~tecl  at tlle present 
tern in the case of Lawrence v. 3-o,;Reet, a]&, ,533, and it is held 
th:lt the action of the adnii~~istrator de bonis ?ton against tlie 
xlmiuistrator of a former representative of the rlccensed stands 
LIPO~I tlle same footing in  this regard as the action of ally other 
cwilitor, and is ~rithi11 the ~neaning of t h  second clansc of sec- 
tion 32, C. C. I>., and mnst be colnme~~cecl within seven years 
uest  after the right of action vested in the plaintiff' under his 
:~~)pointment,  there being already a person against ~~11o111 it corild 
IIC brought. 

The  present statute is an  abiolntc and unqualified bar, n.11en 
i t3  conditions are complied with, and gives, as was intended, a 
repose to the estate a i d  puts an end to the claims against it, 
rinleis suspended undcr the provisions of section 16-4 of THE 
CODE. 

There is error. The defendants must h a r e  jnclgment t11at 
they go 73-ithout day and recover tlleir coqts, a i ~ d  i t  is SO ordered. 

Error. Reversed. 

USIVERSITY OF K, C, v. W. IS. HUGHES, Ex'r ,  and o t l ~ e l x  

1. Wilere an acln>inist~.ntor dies before lie settles tlie estate of his intestate, 
nn  ndlninistrator de honis non must be appointed to complete the adininis- 
:r:~tion. :mil rhc 1:ltter is the proper 1):wt.v p l a i n t i f f  or defenclnnt in a n  



:rctic;n to recover the nssets or e f f h  n settlement of the estate of the first 
in tesktte. 

2. The  personal representative of :L deceased :~dministrator liolcls the unad- 
ministered assets of the first intestate for no other purpose than to turn 
them over to the ad~niois trator  de bqnis I L O I L .  

3. An account of an  ndministmtor audited by comn~issioners appointed for 
that purpose, wliosc repovt was returned to court and recorded, is not a 
conclusive settlerncnt of the estate. T h e  next  of kin are  not bound by it, 
and the  adruinistrntor 11imself may, in :t proper case, explain or correct it. 

i C o o d ~ i ~ u n  v. Goodman, 7 2  N. C., 50s;  Lansdell v. Winslend, 76 N .  C., 366; 
fI~1771 V .  1 ~ m ~ e p y ,  SS PIT. C., 119; TVnod v. B a r r i n y e ~ ,  1 Dev. Eq., 67 ; E l -  
lines v. Xo~$eet, 2 Dev. 15q., 167; Wo'nltoia v. Awry, 2 Dev. & !?at. Eq., 405, 
cited and approved). 

CIVIL &?r~ox tried at  Fall  Term, 1883, of' ~ O R T I I A M P T O X  

Superior Court, bcfore Allepherd, J 
The, snit was brongbt 011 the bond of an atlnlinistrator to rc- 

cover a sum allcgecl to be due the plaintiff University as an un- 
tlistributcd surplus unclaimed by creditors, next of kin, or other- 
wise. The issues having been found i n  favor of the plaintiff, 
the court gave jutlgtl~ent accordingly, and the defendant appealetl, 
assigning fhr error among other things that 110 administrator rle 

bonk non 11ad been appointed on the estate of John Lee, deeeasccl. 

A i r .  1Z. B. Peebles, for plaintiff. 
JIessl-s. Thomas JtT. LMmon, W. Bcyley and S. J. C,'trll;~rt, fiw 

defendant. 

MERRIMON, J. John Lee, an alien, died intestate in t l ~ c  year 
1863, in the county of Northampton, and Samucl Calvert was 
appointed his administrator. At December term, 1865, of the 
court of pleas and quarter sessions of that county, cornrnissioners 
were appointed to audit his account as administrator, and make 
report to the next term of the court. A t  March term, 1866, the 
commissioners made and filed their report, showing a 1)alancee in 
the Iiands of the administrator of $3,990.35 i n  Confederate 
money. Thi* report w : ~ s  ordered to b. "certificrl and recorded." 





(zd ilzfinitut~, until a fim1 settlenlel~t and ilistribution of' the c sttttc 
are mucle." * " "Tllc rule is therefore inflex~ble, t h t  

the ncxt of Itin cannot call for an account and distt.il)ution of :un 
intestate's estate, without having an xltnini*trator before the 
court." 

So that, the rule is, there n ~ w t  bc an ndn~inistl.ntcw while any- 
thing remains to be done ; and in the case of a deccaced arln~in- 
istrator, an ndministmtor d e  bonk non, who alone can have the 
legal title to the property, must I,e charged therewith, and held 
to account therefor. 

But it is insisted, that in this case the administrator of Lee, 
the testator of the present dcfeuduut, had ~uatle a final settIe- 
ment, and nothing remained to be clone. This is a misappre- 
hension. H e  had not paid the sullplns to the plaintiff, if there 
were surplus, as he \ras reqnired by statute to do, in the absei~ce 
of next of bin; indeed he had tleclinetl to (lo this; denied his 
liability; suit hail beeu brought against him, and he was con- 
testing the right of the plaintiff. 

The University stands upon no Ihetter footing than nest of' 
kin. I n  Hunt r. Kornegay, supra, as iu this case, tile adminis- 
trator had settled the estate of his intestate, and made fiual 
report to the probate court, showing a balance in his hands; and 
two of the three next of kin had received their clistributivc 
shares from the administrator, and the latter having died, the 
third brought suit upon the administrator's hond to recover her 
share. The court held that she could not maintain her action, 
that the administrator de bonk non of the iutestate of the first 
administrator alone was entitled to sue upon the bond of the 
first administrator, and the next of kin must look to him for 
their distributive shares, and not to the administrator of the 
first administrator. 

The plaintiff's counsei in his argument laid much stress on 
the fact that commissioners had been appointed to audit the 
;~ccouots of the administrator; they had faken the :tcrount, rnntle 
report, nnd the rnurt hml ordered the " settlement to be certified 
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and recorded." Tl~i?i settlement had no conclusive erect. The  
next of lzin, if there llad been such, would not have been bound 
by it, nor was thc ~)laintifl, in the abseuce of next of kin;  and 
the administrator himself might in a proper case explain and cor- 
rect it. Wood v. Rawingw, 1 Dev. Eq., 67 ; Villines v. Nor- 
Feet, 2 Dev. Ey., 167 ; IKrltorc, v. Avery, 2 Dev. & Bat. Eq. ,  405. 

The plaintiff brought this action to recover a fund in the 
hands of the testator of the present defendant, all administrator 
of Lee. While the administrator lived, thc action could 1)c 
maintained ; the alleged fund was in his hancls as administrator, 
undisposcd o f ;  he could manage, controI and do what he  ought 
to do about the same. When he died, his administrator or tes- 
tator held the fund, not for Clistributio~, nor for the plaiqtiff; 
nor for any purpose, except to turn the same over to the admin- 
istmtor rle bonis lzol~ of Lee uhen he should be appointed. 
When the administrator, the testator of the defendant, died, the 
plaintifY's right of action against him ceased. The right to the 
fund p s s d  into the hands of the administrator de bonis 71071, 

and  he alone had the right to sue for it. I f  there was no such 
atlministrator, as i t  secnis there was not, the fund remains in 
: ~ l q a n e e ,  and will continue to do so 11ntil one shall bc ai3poii~tetl. 
Gootlmnn v. GootTnzcii~, szpru. 

\\'lien the present dcfcndant was b r o ~ g h t  into the action, it 
was con~petent for hiin to set up  the defence that the plaintiff is 
not cntitlccl to maintain thc  action against him as executoi3. 
\YIien a new party is brought into the action, he has the right to 
make the defencc open to him by any proper pleading. 

\\re think it clear that t he  plaintiff cnnnot maintain this action 
: p i n s t  the clcfcndant executor, certaiuly not in the absence of 
the administrator de bonis u o r l  of Lee. 

This is conclu~ivc against the and we need not con- 
.itler the othcr csceptioas cpecifiecl in the record. 

There is crror. The  judgment must be reversed :~nd  the 
action clisnlisietl. .Tnclgment accordingly. 

Errol*. -4ction tliiniissed. 



542 I N  THE SUPREAIE COUR'I' 

D. C. WIIITEHLTRST v. A.  0. DEY, Executor. 

:. A siniplc admission by :lo execrltor of the correctnes3 of :I claim n g i n i t  the 
testator's estate, and :I v e r h l  prornise to pay the  sarne out of the s s e t s ,  
will i ~ o t  arrest tlic running of the st:itnte of lirnitntions, wl~crc there is n o  

proof that the creditor rcfrninetl f r o r ~ ~  sneing at  the recl~~est  of the cuecw 
lor, or  t l ~ a t  there was any :~greemrilt fur intluljicncc. 

2. Tlic :~ct of nssenihy in reference to filing c l ;~ i r r~r  n g i n s t  n tleceilent's cstatc 
: ~ r ~ t l  their admission I)y Lhe !xrsori:~l repre?cntative, ant1 n~ :~ l i inq  it  tlnnec- 
cswry to sue npon t l ~ c ~ n  to p revwt  t l ~ e  hi., :tp]~lies 01111 LO those 11i:lt 
were filed nL t l ~ e  tirne of the p:lssnge of the  act and were not  then I):~rrcd. 
TIII: ('(II)?:, $164. 



FEBRUARY TERM, '1 884. 543 

aftcr, the plaintiff made out and presentecl his claim, supportecl 
by oath, to the defendant, who accepted the same without otjjec- 
tion and filed i t  among the papers of the estate, promising then, 
and often afterwards repeating the promise, to make payment 
out of the assets i n  his hands. 

Fail ing to do so, the present suit was instituted on January 
22d, 1883, before a justice of the peace, and on the trial the 
clefeadant set up the bar of the statute of linlitations as a defence 
to the recavery. 

The plea being overrulecl upon the facts stated, jndgment wai 
rendered against the defendant for the sum claimed, ancl upon 
his appeal, the like juclgment was recovered in tlie superior coart. 

The only point presented in the record for onr consideration 
i s  the sufficiency of the evidcnce of v h a t  tmnspired between the 
l ~ a r t i e ~ ,  and of the successive proniisei of thc defendarit to 
removc the statutory bar and ~yarrnnt n recovery. The court 
ruled that the ruuaing of thc statute JTaa suspendecl and the 
plaintiff entitled to judguient, ancl in this ruling wc think there 
i 5  error. 

There is n o  proviqioll in the lilnitations jntroducecl by tlre 
Code of Ciri l  Pwcedure ia substitution of those previoiisly pre- 
scribed, which, as before, when a creditor refrained from suing at  tlie 
special request of the executor or administrator, arrested the run- 
ning of the  statute c l ~ r i n g  the term of such indulgence. EPV. 
Code, ell. 63, $14. ,4ncl if there were snch, we are not prepared 
to say the facts in  the present case ~voulcl be within its operation. 
Flemming v. Flen~nzing, 83 K. C., 127;  Ontes v. LZy, 81 A-. 
C., 6-13. 

TVhile conceding the insufficiency of an unwritten rccognitian, 
and assuinptiou of the debt by the defendant to revive it and 
repel the bar, i t  is contended that his conduct mas calculated and 
intended to preveut the plaintiff from bringing suit, and it 
would now be inequitable to permit him to avail himself of such 
a defence. I n  support of this propositioil arc cited Dnnicl v. 
Cbmnissioners, 74 S. C., 494; Hcrynzoi~ I-. Co?~zr~~issio~?c?~s, 85 
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N. C., 268. These cases are essentially alike in tllc feature for 
which they arc cited ; and in both the intended action was de- 
f'erred under an  arrangement that the plaintiff's claims should 
await and abide by the results of suits, in the former to bc 
brought, and in the latter then depending, for similar causes of 
action. T h e  delay was consequent upon this agreement; ant1 it 
\could have bcen the practice of a successful fraud to allow the 
tlefentlants to take advantage of a delay caused by themselver;, 
a d  accordingly, in the exercise of equitable power, the court re- 
fusccl thc defence. 
KO sucli fraudulent elcmcnt is found in the facts of this trans- 

actio~l. The fai111re to sue was not ill consequence of any rccyue~t 
from the defendant, nor under ally agreement making payment 
contingent or  any ~ultleternlined future event, as an underlying . . 
condition rclqu~ring delay. There mas a simple adtni&on of tllc 
corrcctocss of the claim witllout further proof, a i d  a. positivc 
perzonal untlertal;ing to pay i t  out of the testator's effects, a d  
thc mie come, under the purpose aud tcriui of those eilactrneliti 
which require a writing in older to the Icgal efficacy of thc pl-ol11- 
i , ~ .  THE C ~ I I E ,  $51 72 and 1552. 

It is next contended that the alt~entlatory act of J 5 8 1  has tt 

retroipective operation ant1 requires in the c~junt  of' tilnc the 
elinlination of so niuch as elapscd after tho filing of the claim in 
1874. This enactmelrt annexes to section 43 of C. C. 1'. a clanir 
as follows: 

But if thc claim upon which such causc of' action is basal 1~ 
filed ~ v i t h  the executor or administrator within the time above 
specified, and the same shall be admitted by him, i t  shall not be 
necessary to bring an  action upon such claim to prevent the bar, 
provided that no action shall be I)rought agaimst the administra- 
tor or executor upon such chin1 after the final settlement of said 
cxecntor or administrator, and this shnll rpply t o  elnin/s clhearly 
filed. TIIF, COI~E, $164. 

A reasonable and fhir interpretation of this latter clause will 
confine i t  to such claims as had already been filed and hat1 not 



then beconic barred; and this, as it meets the requirenlents of 
the act, without disturbing rights that time has settled and fixed, 
must be assumed to have been the intention of the general 
assembly in its passage. Where, of two reasonal)le constructions 
of a statute, the one of which the legislature is clearly con~pe- 
tent to enact, while the other infringes upon the constitution, 
the former will be accepted as its nleauing; because it will not 
be supposed that an unauthorized power was intended to be 
exercised. This rule of construction prevails in the enforce- 
ment of lams of doubtful import and is acted upon by the courts. 
I~ rencI~  v. Tischemaker, 24 Cal ., 51 8 ; Du,ncornbe v. Pr iq le ,  1% 
Iowa, 1. 

If, however, me are compelled by the general words used to 
extend the enactment so as to embrace clainls wl~ich had becorne 
remediless by action at  the time of its passage, and in~part  new 

life and activity to the obligation, we should l)c disposcd to hold 
its operation in these cases to be an impairment of vested rights 
and as falling within the inhibition of the federal constitution, 
notwithstanding the doubt expressed by Mr. Justice REAUK i u  
PPcwsaU v. Kenan, 79 N. C., 472, hased upon the ruling in 
1 f i 2 f 0 1 2  V. JIi~itoii, Phil., 410. 

The adjudications in tbc states arc numerous to the point t ! ~ t  
while thc legislature may extend the time or shorten it, Icaviug 
a reasonable interval, in wliich the plaintiff may and must pup- 
sue his remedy agaiust his delinquent debtor b g o ~  the statutory 
bar bcco~nes completc and eflcctive for the yrotcctioi~ of' tlrv 
debtor, i t  cannot expose him to an action and the recovery of i t  

den~and by an :~ct of legislation passed after t l ~ e  statutory i):w 
has becon~e a fall defence. As the obligations of a contract 
cannot be inlpaircd to the prqjutlicc of tlrc creditor, so the  l iu -  
bilitics of the tlcfenclant under it cannot bc increascrl by :L ~~11,-  
sequent act of state legislation. 

The principle is thus laid down by a recent author and forti- 
fied by references to many adjudications. " Statutes of' li rnita- 
tiou relate only to the re:necly and n ~ a p  I)c :rltcrctl or ~ c ~ ~ ~ r : ~ l w l  

3 5 
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before the stat~itory bar has become complete, but not after, so 
:IS to defeat the effect of the statute in extinguishing the rights 
of' action." Wood J im. ,  ch. 1, s11; i!fcKinne~ r. Sprinyel., 8 
Black (Ind.), 106 ; Btrvis v. ilfimt*, 1 How. (Miss.), 183, in an 
elaborate opinion by Chief-Justice STARKEY; Terry V. Y I ~ ~ ~ L U U ,  
42  U. S. Iicp., 158 ; T e q  v. A?zdcr.son, 93 1J. S. Rep., 628. 

But these suggestions are oflerccl in  support of a constroction 
mEiicll confines the clause to existing and fittore causes of action, 
a d  arrests the further r an t~ ing  of the statute against such 
c+iims as may have been or may hereafter be filed with the pcr- 
sonal representative according to the provi4ons of the section of 
C. C. P. (164) thus alnended. 

I t  would be scarcely respectful to the legislature to suppose 
more was meant than a suspending of tllc statute, so that thc 
efflux of time thereafter should not I E  counted in ascertaining 
tlle time for tllc operatio11 of the bar. 

Tlirre is crror in the ruling of the court, and it mr~st  be 
revcried ant1 thc judgment here entered for the defeudant. 

Error.  ltcvcrwd. 

THOMAS IT. BATTLE, Adrn'r, v. 31. A. DIJiYCAN and otheri. 

1. i n  a lietition to scll lands for assets to pay debts, a. mortgagee of the interest 
of one of tlie heirs-at-law was improperly admitted a party defendant. 
Such claims cannot be set up i n  this proceeding. 

2. W l ~ e n  the administration is complete and tlie fund to be distributed is tlscer- 
tnined, the mortgagee may prefer his claim to the real estate fund;  and 
1111 :~ssignee of the next  of kin may also assert his in the distribution of 
t l ~ e  personal eskcte. 

APPEAL from an order made at  Chambers 011 the 22tl of Jan-  
uary, 1884, by Pl~il&s,  J. 

The  defendants appealed. 



FEBRUARY TERN, 1881. M'i 

,Ues~s .  Battle & iVfordecui and I! H. Battle, for plaintiff'. 
iFfcssrs. Gatling & TVhifaker, GiRinnz & Sot1 and J. B. Ktrtclb- 

clor, for defendnnts. 

SMITH, C. J. F. C. Pitttnau, as executor of James C.  Knight, 
tiled In the superior court of Etlgecombe, before the clerk, his 
petition for the sale of certain lands therein described, devised 
by the testator to thc defendant AIartha A. Duncan, his daugh- 
ter, for life or wiclowhood, ant1 in remainder one-third to the 
phintiff, one-third to the tlefendant i i l la  W., wife of the defend- 
: ~ n t  John H. Burnett, and the remaining third to the defer~tlants 
112. E. Duncan and I'aul 17. Duncan, as tenants in cornniou. 

Service Iloving been made upon the devisees and all having put 
in answers, judgment was rendered in December, 1875, granting 
111c appliwtion and directing the execntor to make sale of t l ~ c  
lands fi)r tllcir conversion into assets to be used in  a due course 
of ndn~inistration. Thc lands were accordingly put np a t  pnb- 
licsale and bid off at  the syrn of $2,500 by one W. D. Pittrnati, 
bnt tleen~iug the price entirely inadequate, the executor made no 
r c p r t  tl~ereof until the ~ u r c l ~ a s e r  raised his bid to the sun> of 
$5,000, when, in January, 1381, the sale was reported a t  the 
enlarged price and confirmation reconimendcd. 

On June  29, 1582, notice having been issued to the defend- 
ants t o  sllo\v cause why the price offered slio~ild not bc accepted, 
;tnd noiic being shown, the sale was confirmed and the plaintiff' 
ordered to apply a sufficient amount of the procccds to the pay- 
m w t  of the testator's debts, for which his personal estate was 
deficient, and to hold the residue as real estate for the parties 
cutitled. 

And it was also adjudged that on gaymel~t  of t l ~ c  residue of 
the purchase money, for which notes on time had been taken as 
rcqnited in the dccrcc of sale, the plaintiff malic title to the 
purehascr. 

I n  August, 1883, F m n k  B. Dancy filed an affidavit in t ~ l ~ i c h  
11c states that on January 2d, 1878, the plaintiff' and wife ant1 
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the defendants Martha A. and It. E. Duncau, united in convey- 
ing by mortgage deed their several interests in the devised lands 
to N. J .  Pittman, affiant's guardian, to secure a debt due for 
money loaned to the t r ~ ~ s t  fund in his hands, in amount about 
$1,400, which, on arriving at  full age, had been surrendered t o  
him. 

H e  further states therein that the purchaser is ready and mill- 
ing to pay what hc yct owes, on having title to the land conveyed 
to him, and d c m a ~ d s  that out of the shares of thc moneys paid 
in, belonging to the mortgagors, so much shall be applied as is 
necessary to the discharge of the scc~lred debt, and that Ile may 
be admitted as a party defendant. 

It was on Septenlber 1, 1883, ordered that the said Frank B. 
D a : q  be made a party to defend his rights uaclcr the mortgage. 
From this order the plaintiff appealed, but upon the Ilearing 
before the jnclge tllc r~i l ing was affirmed. 

On the same day citation issucd undcr the statute against the 
executor, who had f d e d  to rcndcr his find atlrninistrtion account, 
and on September 12, it was further adjudged that 11e give 
security for the fund, and notice give11 that upon his fhiling to 

do so his letters testamentary would he 1.ev01ied :md h i ~ n ~ c ~ l f  
renmvctl from oficc. C. C. l'., $379; T ~ i e  C'om:, s1100. From 
this order the cxea~tor  also appcalcd, h i t  the action of the clcrl; 
was approved and sustained by the jndgc. 

Not having cornplied with the order, on Fcbrunry Gth, 1853, 
the letters were recalled and the office vacated and Tllonlas 13. 
Battlc appointed administrator i n  Iris place, : ~ n d  sabstitutcd as 
plaintitl'in thc proceeding; thc removed esecutor a~sociatecl with 
the defendants, as a dcvisec, and ordered to dcliver the funds 
derived from the sale, amounting to $3,000, with il~tcrcst, to hi:, 
successor in oflice, and furthcr, that when thc t1cl)ts were dis- 
charged the admir~irtrntor should convey the title. 

The executor having filed an :mount of the fund, s l~owii~g 
t l~a t  large sums alleged to lmve 11cen paid to t l ~ e  devisccs w t ~  
all disallowed by tl~cl clcrli. 



After noticc to thr scvernl parties, tlle defendants J .  H. and 
Ella \\'. 12urnctt are orclcred to deliver to the administrator a 
1)ond fur $1,333; \vllich the  csecntor I d  endorsed ant1 dcliv- 
ered to  her, of n hich $1,000 had been paid. 

The  csccr~tor :nssignetl the 52,000 bonds of the purcl~nscr of 
the land, one to F. H. \Vhitnkcr, in March, 1881, and the other 
to Spier JIThital<el-, i n  Decc~nber of same year, hoth for a vnlua- 
I)lc cwusideration, a 1 ~ 1  011 Inis rclwesclltatio~l that there were no 
debts of the testator ontstanding. 

Tlic cxecrltor crttlorsed :I bond for $G622 to the defendant, 
l'anl 1'. Dnncnu, w l ~ o  liept it *I few \v~elis  and placrtl i t  in the 
c~~r tocly  of the c ~ ~ ~ t o r ,  to be kept for him. While in possession 
of the infant $50 was p i t 1  on it. 

On the cleat11 of P L I ~ I I  P. the dcfel1cla11t J. IT. Barnett became 
his :dnlinistmtor and demwdz from the csecutor the return of 
the  tlepositetl bond. 

I n  the t inn l  ruling it i.; ordered, of cwrse  with a view of' 
recovering the transfirred sccnritics, that the : rs~ipecs ,  17. H. 
MThitaker and Spier Wliit:d<cr and the said Joh11 H. Rtirnett, in 
his capacity as :~tlnlinistratrw of Paul 1'. D u l ~ c ~ n ,  he severally 
made defendants. 

'rhc scvernl rulings :~flirrned in the ji~clgnlent of t l ~ c  superior 
court are before u i  upon appeal for our cxanlination and detcr- 
nliw a t '  ion. 

1 1 1  thc controversies, with their complications, which have 
grown out of the action in its progress and the vauiou.; interpre- 
tations and orclcrs nllomed, we can scarcely recognize its original 
aspect and purpose, as a means simply of converting laud into 
money and providing further needed assets in cotnpleting admin- 
istration of the debtor's estate. 

T h e  funds derived from this source, received by the personal 
representative, constiute a part of the gener:il assets to be ac- 
counted for and paid over to the party entitled in the fiual dis- 
tribution of what remains unused. The  only difference hetween 
arssrts f~imishsd froun the personal and real estate, is in t l ~ c  per- 



sons orrtitlctl to rcwirc tllcn-the I N X L  of' 1 i i 1 1  o r  Iegltccs i l l  o n e  

c.;rsib, tlic: Irc4rs-:lt-l:1w or clevisccs in tlrc oil~c!~. Ant1 :IS .tire 

r 7 I he ~~rlrov:rl  of' t l ~ c  csccr~tor w:ls i n  the c>sc~.ciso of a powcv 
c:onfitlt~tl to  t l l rb  c.lcrl;, acting as probate jutlgc. (Titr.:  C:onn, 481518, 
1519, 1520), :IS was ~ I I C  :ippointni(mt of : I I I  i~(ln~inist~:l tor in hi:: 
1)I:tcc (4152 I ) ,  anti this rcquirctl tllc chan:_.c: of partics i r ~  the [In- 

f i~~ i+ l~c t l  :iction wl~iclr was tlren matlc. 
It \\-:is cqu:111y 1wopcr to ordw 'lie disp1:tcetl csecotor to snr- 

~.c.rtalc!- sr~c:lr of' tllc funds :IS hc tlrcn 11:ltl nntl to modify- tlre f i n s -  

nwr older, ho :IS to i ~ i i p u h ~  on l r ib  S I I C C C C S O ~  the duty of couveying 
tlrc land to the puldi:rscr whcn he 11:lrl c.o~npletccl liis payrncrrti 
thcrcfitr. 

The  txndenc:\. of' tlrc nc,tion rcndcrccl these order5 1egitii:rtttc 
and proper :lnd tending to fkilitntc its terminatioll. Beyond 
thip, the clerk co11lCl not go without changing tlw c11:mcter of 
the proceeding and introducing ~natters foreign to thc cause :!MI 
controversies : I L I ~  equities appropriate to a different tritnmal. 

Tlie administcator has his remedy against the executor person- 
ally, ant1 he  was the proper person to sue for thc nnadn~inisterctl 
assets, as if the executor had died witlrout completing his ~ o r l i .  
So, too, the atlrninistrator could only pursuc the assignees if they 
participated in the ~i~alailminist~ation,  in a separate and indc- 
pendent snit admitting m y  defence which they could set up  
against the denland. Rut tlicse remedies were not capable of 
k i n g  sought in the collateral manner attempted, and as incideu- 
tal to a proceeding which has axomplishcd its object when the 
reptesentativc possesws himself of thc funds and the titlc has 
t e n  niatlc to the purcahnscr. 



assignees 2nd clai~iiants of thc fuutls, or as mortgagee a d  creditor, 
they are revcrscd ant1 declared erroneous, as arc alio the rulings 
that tlie tlevisees defcocln~lt surrender what has been :+pd to 
theni, and the jadgnirnt is ia other respects aflirinetl. Lct this 
be certified. 

Jndgtnent :~ccorclingly. 

ISAAC N. TILLETT v. 1.:. I.'. AYDLETT aurl others. 

11: a 1)roceeding to sell lands fur assets to p y  t l e h  of a dececlent, the co:~rt  
has t l ~ e  power to dccree a sale of the ml~ole 01. any p r t i c i ~ l n r  part thereof, 
in such nmnner ac; to size of lots, kc.,  as may be most atlvnntugeoi~s to the 
interest of the parties and the estate. Tm: CODE, $1444. T h e  discretion 
:IS to the quantity to be sold and lrlnr:ller of selling is not an arbitrary one, 

but n sound legal discretion. 

S P ~ C I A I ,  PI;O(~I.:EDING to sell laud fhr assets, comn~encctl 
before the clerk and heard on appeal at  Fal l  Tcrln, i883, of 
PASQUOTAXI< Superior Court, before Areiy, J. 

The defendants appealed fro111 tile judgment of the court 
h lo i r .  

MERRIMOS, J. The  plaintiff' is the atlministrntor rlc h i t i s  
~ i o ~ z  with the will :innesed of Xathan Overman, :tntl brought 
this proceeding to sell laud of' thc testator to n ~ a k e  :i>sets to 1,uy 
debts. The  clerk of the superior court made a tlccrce, (lir(bcti~~c 
a sale of certain parts of the wa1 e5t:ite of the tlvc'etlent. I t  

was insisted hy :I p r t y  to t l ~ c h  :~r-tion, t11:tt the ~'1t'l.k I ) : ,  I 1 1 0  



:~ut l~or i ty  to tlr+ignate any particular tract or pwt  uf the land 
to be sold, :in(1 appealed to the judge of' that court. Upon 
appeal, thc judge decided " that  the clerk of the court I d  not 
the 1:~wful right to designate any particular tract of land devised 
i l l  said will, 3 1 ~ 1  require the ad~ninistrator to sell, or restrain 
d ( l  zclministrator fronl selling, as set forth in the order," and 
~.en~antled thc case, wit11 instructions to the clerk, to make an 
order granting arlthority to the administrator to sell all of the 
tracts of land describecl in the petition, or so much thereof as 
may be necessary, &c. 

Tlie appellant contcncls that in n~ak ing  this jodgn~ent,  the 
judge erred, and we are of that opinion. 

The statutc (THE CODE, $1433) allows the adnliuistrator in 
t llc. continge~lcirs therein mentioned to apply to the superior 
court to sell the real property for the payn~ent of the debts of 
the cleccasecl debtor. I t  is further provided, i n  section 1443, 
t h t ,  " :IS soon as all proper parties are made to the proceeding, 
th(b clcrk of the superior court before ~vhom it is instituted, if 
t h c  allegations i n  the petition are not denied or controverted, 
shall have power to hear the same sun~niarily a d  decree a sale7'; 
nncl section 1444 provides, " that the court may decree a sale of' 
the whole, or cmy spec~yerl parcel of the premises, in such manner 
crs to size of lots, placc of sale, terms of credit and security for 
payment of purchase money, as ruay be most ctdvantageous to 
the estate," &c. 

I t  is manifest [hat the last mentioned section cooferj upou the 
court 3 large power of discretion, and it1 terms authorizes i t  to 
decrrc :I sale of the real estate of the decedent in whole or in 
part, and to designate what part shall be sold. I t  might, and 
often docs happen that only a part of a cleceaserl debtor's land 
is required to be sold to pay his debts, and in many cases it may 
he advantageous to the  estate and those interested in  it to sell 
only particular parts of it. Such a cliscretion must be lodged 
wnlewlwe, ;]nil the legislatr~rc has chosen to confer it upon the 
court. This discrctio~~ is 110t 313 :lrl)itra~-y one; it i-; a s o ~ ~ i ~ d  



legal discretion, h y i n g  in view the I~c i t  intercsts of the cstate 
and all persons interested therein. T o  direct a sale of the 
whole or auy particular part or tract of land to suit the conven- 
it311c.c of one or two of the partics interested, to the prejudice of 
otlicrs having a liltc or similar interest, w o u l d  not be a sound 
discretion or a j ~ ~ s t  cxercise of the p o w r  conferred. T h e  court 
41onl(l endeavor, nccording to its information, to subservc the 
I)c.it intcre5ts of the cstate, and fairly t11c interest and conven- 
ience of all intcrested in it. 

Thc  clerk of the superior court, for the purpose of dccreeing 
3 calc i n  the casc provided in section 1-143, represents and is the 
court, and has authority to exercise the discrctiona~y powers con- 
ferred. Indeed the c l e d  implies thc court in oases like this, as 

\re11 as in many other Iike cases. THE CODE, $132. 
IVc are not a t  liberty to decide upon the propriety aud expe- 

diency of t l ~ c  decree madc by thc clerk of the court in this mse, 

tjr to 'i3y that a sale of the land should not bc made as directcd 
l ~ y  the judge; but we think we may properly s u g g e ~ t  that the 
clccrec slionlrl direct a salc to be made iu such may as to dist i~rh 
as little as practicable the will  of the testator. This is enjoined 
I)y statute. T i m  CODE, $1430. 

Thcrc is error, and the judgn~en t  and order of the judge 
cnnst he reversed. Let this be certified to the superior court of 
I'asynotanli county to the end that the court may procced accord- 
ing to lam. 

Error. 

J. L. CURRIE v. A .  L. CURRIE. 

Executors m d  Adnzinistmtors-PenaZfj-PIe(1diny. 

1.  In  a snit for the penalty denounced in THE CODE, $1522, in reference to 
administering npon estates, a complaint which fttils to state that the 
defendant "entered upon the administration of the estate without obtain- 
ing letters," is demnrmble. 
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2. The mere act of taking possession of the decedent's property and converting 
it to the defendant's use, r n a j  constitute hinl an executor de son fort, and 
snbject him to the demands of creditors of the estate, but does not render 
hirn liable to the penalty. 

CIVIL ACTION tried on appeal fi.om a justice's court, at  Decem- 
ber Special Term, 1883, of MOORE Snperior Court, before 
iMncXae, J. 

Thiq action was brought in the court of a justice of the peace 
for a penalty, nnder Bat. Rev., ch. 45, $144 (THE CODE, §1522), 
which provides that no person shall administer upon a decedent'.; 
estate without letters authorizing him PO to do, nnder a penalty 
of o w  hundred clollars, kc .  

The complaint alleges that Polly McDonald died intestate 
about the 5th of April, 1880, in the county of Moore, and at  thc 
time of her death was the owller of certain personal property in 
said county; that on or about the 6th of June, 1880, the defend- 
ant took into his possession and converted to his own use, with- 
out first having taken out letters of administration upon said 
estate and without other lawful authority, certain personal prop- 
erty of the illtestate, contrary to the statute in such case made 
:ind provided in section 144, chapter 45, of Battle's Itevisal. 

The defendant demurred to the complaint and assigned two 
grounds therefor, the first of which was abandoned, and the sec- 
ond relied npon, which was, "that the facts alleged in the co11~- 
plaint do not constitute any cause of action i n  flavor of the plairl- 
tiff and against the defendant. The demurrer was sustained al6d 
the plaintiff appealed. 

X.. J. TV. Hinscicde, for plaintiff. 
Jlcm~s. .X 8. Robins and iMcIver dl. Biuck, for defendant. 

ASHE, J. The defendant mas sued for the penalty given by , 

the statute, which is as follon~s: "No person shall enter upon 
the administration of any decedent's estate, uutil he has obtained 
letters therefor, untler t i l i t  p~na l ty  of one hundred dollars, one- 



halt' to the ltsc of the informcr antl the other I1alf to the stat(,. 
h r t  nothing herein containetl s11a11 prevcnt f f~e finlily of the 
tlcceasctl froin u~irrg so much of t l ~ c  crop, htocl~ il~d p o v i ~ i o n \  
on hand 3s may be necessary until the widow's year's support is 
:tssignctl thrref'ronl, as prcicsrihcd hy law." Act5 1868-'69, (41. 
113, $93. 'b'his section is carried forward in Rattles' IZevisal, 
ch. 45, $144, and re-enacted i n  T I ~ E  CODE, $1522, without ally 
c h a ~ g e  in the pl~raieology. 

The plnintif in his complaint dleges that the clef'e~~tlnnt has 
taken ccrt:~in property of Polly McDonald, tlecensed, into his 
posse',cion and converted the same to his own use, without ti rst 
having talien out letters of' adn~inistration upon thc cstate, and 
without other lawful authority. 

T l ~ c  coniplaint seem to have been drawn upon the idea that 
the penalty of one hundred dollars is given against every one 
who interferes with a tlecetlcnt7s estate, so as to conbtitute him all 
esecutor,of his own wrong. This is a niistaken interpretation 
of tho act. An executor of his own wrong may unquestionably 
incur the peualty, but he does not necessarily do so by every 
interference with the property of a deceased person. 

The taking by the defendant of the personal property of' 
Polly McDonald nlay have nlade him an cxecutor de sou tort, 
and subject him to the liability of Being stled by the creditors, 
as snc11, to the extent of the value of the property converted by 
him. Rut the con~plaint fails to set forth facts sufficient to sub- 
ject him to the penalty. 

The mischief intended to be remertied by the act in question 
was to prevent persous from undertaking the administration of 
the estate of deceased persons without suing out letters of 
administration as  required by law. I t  not unfrepentiy hap- 
])ens tha t  wllcn 3 person dies intestate, and sonietimes even wheu 
wills are made, tllc relatives antl friends, io  order to s a w  
expense, r~udertakc t o  settle the estate witho~lt going through 
thc ceremonies of' :l rcgttlar atllr~ilristratio~~, aml it ;iln~ost invari- 
;il)ly 11alq)e11. tlr:~t di-agrt c nlt-l~tr, c ~ ~ ~ r t c ~ ~ ~ t i o n s ,  heart-hir~~ings,  



ant1 too oftcn scrious and co~uplicatetl litigatio~l., :Ire t l ~ e  co~lsc- 
queucc. This was t l ~ c  niiscl~icf' iuteildetl to I I ~  ~)reventctl Iy 
the legislature. 

By section 67 of the sanw act, the It~gislature tlefi~ws \r 110 :Ire 
chargeable as executors rle son to??, and if i t  11x1 been intentled 
to impose the penalty upon cverjone who oflicior~sly intrrfc~wl 
with n tlecedcnt's cstatr, it is reasonable to s11p;)osc the penalty 
i ~ o u l d  h a w  been prescribcd in that section, instmd of k i n g  
provided for in an indepcndent section of the act. 

T o  incclr thc penalty, m on re thing morc must be dollc than 
merely taking the property of :I decedent into possession and 

r 7 converting i t  to one's own use. I hat might makc him :In csecu- 
tor cle son toyt, but he ~ o u l d  not incur the penalty, nulcsa, in 
tile words of the act, he eutererl upon the nclministrdon of the 
estate -without first having obtained letters therefor. Adrninis- 
trntion implies inanagemelit, uot the mere holding t l ~ c  1)oss~ssion 
of property, but ,the performance, with regard to it, of sr~ch acts 
as arc incident to lawful administrations ; as I)y selling the, pro1~- 
erty, or  collecting and paying the del)ts, or distributing t l ~ c  
estate, &c. 

Nothing less than an allcgation that the defendant hstl under- 
taken to administer tha estate of Polly JlcDonald, without hav- 
ing first obtained letters of administration o n  her estate, will do 
to render the  defendant liable to the penalty. T l ~ e r c  is no 
such allegation in the complaint. It therefore does not consti- 
tute a cause of action against the defendant. Consequently, the 
demurrer nlust be sustailletl and the judgment of' the court 
bclow affirmed. 

No error. Affirn~etl. 
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.I. B. A1,ESASDER v. P. F. PATTON, Adm'r. 

Executors srml Admi~zistrators-Parties. 

Wliere the record shows that a party tlirougli his counsel assumed the defence 
of an action as administrator, the regularity of his adnlission as a party 
in place of his intestate is sufficiently established, thougli the death of the 
intestate as having occnrred during the progress of the cause was not sng- 
gested, and no service of the notice issued to him appeared to have been 
made. 

( IVe'ectver r. .Jones, 82 N. C., 440, cited and approved). 

CIVII, Acrxolv tried a t  Spring Term, 1883, of Brr~co; \ rn~ 
Superior Court, before Avo-y, J. 

This  action was o r i g i d l y  brought against Minerva Patton, to 
recover upon a bond for three hundred and fifty-eight dollars, 
executed by her to  the plaintiff' on the 26th of Octohe, 1872. 
011 the trial, the court gave jndgment against the defendant atl- 
ministrator, from which he appealed. 

understand upon what ground and for what supposed erroneous 
r u l i n g  the appeal is taken. The action is upon a sealed note of' 
tllc de fe l lda~~t  to recover wllat is due, and its execution is admit- 
ted by tlic i lefe~~dant.  The answer, however, proceeds to <et u p  
a counter t ic~na~l t l  for goods sold to the plaintiff'ilnd not specified, 
for whicl~ the plaintiff was indebted at  tllc time of giving her 
notc-her miiplacetl confidence in the plaintiff' who was in her 
service -ant1 ot llcr matters i n  avoidance, every material aver- 
ment in relation to which is directly and positively denied in the 
rcplimtion, ~vhich :llw interl)ow5 t11c 5ti1tntc of Ii1nitation5 as a 
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The record does not mcntion the death ot' the tlefelidant, 
Minerva I'atton, as occurring during the progres  of the cause, but 
it contains a copy of a notice issued in April, 1582, by the clerk, 
but tlie service does not appear, to P. F. I'attoo to appear and 
\how cause why 11c shoultl not be made a ])arty defendant, and 
tlicrcnfter his name appears as ndnlinistrator of Ninervn Patton, 
in plarc of l ~ c r s  as defendant. 

A t  the trial, his rounsel appeared and :islictl for :i continuance 
on a ~ ~ o n n t  of his personal nbscncc, and oil being r e f ~ ~ w t l ,  stated 
to the court that the tlefenclant had no tcstinlony to oHtr in snp- 
port of the counter claim, and would naivc a trial by jury. 
Tllercnpon, tllc plaintiff's claim liaving beet1 confessed and no 
cvidc.ncc having been introduced to sustain the dcfcnccs in t l ~ e  
ansuer, the court rendered judgment for thc amou~lt  due up011 
the face of the uotc. 

r o w  it is not material that the record cllorild sllo\v \\ ith greater 
Inrt;crllarity t l ~ c  death of the original tlefentlant, Mincrm, for 
tlle prciencc of thc defcntla~it in his cap:lcity 31 her gcrional rep- 
rmcntative in the snit ,  and his assuming the dcfencc through 
conoiel, and l i i i  cooccssions at tlic trial, iutticiently estahliill the 
rcyplarity of llis admission as a party in the cawe and in place 
of' lris deceased intcstatc. Indeed, the rccortl sllons no exception 
\vhicIl IW can cousitlcr under the rulcs, and the ,judgment nlust 
hc nff~rnled, at the costs of the defendant. Il'ecrccv. v. Jonca, S2 
W. C., 440. 

Affirmed. 

1. An  execlitor who pays lris personal debt out of assets of the estate commits 
n rler:rstaz*it, and his creditor who knowingly receives the money lhus mis- 

?!-Sxrlnr, C. J., did not sit on tlrc he:~ring of this race 
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:~pplied is guilty of collusion and liable to an action for the an~nnnt ,  
whether he believed the executor to be solvent o r  not. (The decision on 
former hcaring, 87 N. C., 34, affirmed). 

2. Therefore, where the executor obtains jndgment against a defendant i n  
favor of the testator's estate, and the defendant pays a part tllcreof in cash 
and s part in  notes doe from the executor personally; X d d ,  that. the Int- 
ter did not operate n discharge of any portion of the judgment-the same 
being the property of the estate and not of the executor personally; and 
hence, the defendant in this case is liable to the payment of the b:dance 
due upon the judgment, but is entitled to the benefit of nhnt  may be due 
the executor under his testator's will. 

3. Where the rcport of a referee is imperfect or nnsatisf:wtory, the court will 
disregard the exceptions thereto and order n reference wit11 instrnctions 
:LS to tlie manner of stating the accot~nt. 

1. The  points in  reference to suretyship, notice :mtl statute of lilnitntioni, 
argued by counsel, were held l~ntennble and not apl~licnblc to tlie f ~ c t i  of' 
the case. 

(Gmnt v. Bell, 87 S. C., 31, cited and approvec!). 

Cxvr~, ACTION for account and settlement tried at  Spring 
Tcrm, 1880, of NORTHA~ZPTON Superior court ,  before (h~dyer, ,I. 

Thiq case is reported in 87 N. C., 34, and undcr a reference 
l in t1  in obedience to the decision there rcndcred, the referee 
jBoone) subn~itted his rcport to thi5 court, and tlie cansc is now 
beard upon  esceptio~rs thereto. 

MEKRIMOX, J. I t  appears that one Benjamin F. Loclil~nrt 
duly qualified in 1863 as the executor of t l ~ c  last will and tcsta- 
nient of William T. Bell, deceased; that as such cxecutor he 
brought suit in the t l ~ c n  court of equity of Northampton county 
i n  1864 against the defendant for an account and settlement of 
sundry matters in dispute between them; that on the 25th day 
of Xovember, 1868, they compro~nised their matters in litiga- 
tion, and a decree by consent was entered in the superior court 
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of that county in fidror of the said executor and against the 
defendant for $12,077.34. The defendant contended in this 
actiot~ that he paid and discharged this decree on the day i t  was 
entered, and took from the executor a proper acquittance in that 
respect. 

Afterwards, the letters testamentary of the executor were 
revoked by the court of probate in that county, and letters of 
administratiou de bonis non cum testameuto annexo upon thc 
estate of tlie said William T. Bell, deceased, were granted to the 
plaintiE on the 19th day of May7 1876, and on the 10th of 
July, 1876, he brought this action against the defendant. 

I n  his complaint the plaintiff alleged, among other things, 
that the decree above mentioned was collusive and frauddent as 
between the said executor and the defendant, and that the 
defendant did not in fact pay but a small sum of Inoney on 
account of said decree, but undertook and pretended to pay the 
balance tl~ereof in personal debts of the executor due to the 
defendant. The defendant denied tl~cse :~llegatious. 

The action was tried in the superior court, there was judg- 
ment for the defendant, and the plaintiff appealed to this court. 
The appeal war heard here at  October term, 1882, and a refer- 
ence n7as ordered and the casc rctained for further action. 87 
N. e., 34. 

The said Bcujanlin I;'. Zoclihart, executor, was a beneficiary 
nndcr the will of' which hc was executor. 1Ic died on thc 7th 
day of Fckxuary, 1877. 

This court established by its jndgmcnt in this case, rendered 
at Octobcr tcriu, 1882, the decree in the superior court granted 
on the 25th of November, 1868, in favor of 13. F. Lockhart, 
executor, agaiust the tiefendant for $12,077.34. I t  held, also, 
that the defendant did not discharge so much of that decree as 
he undertook to do by surrendering lo the executor the bonds 
the dcfend:unt held against him for his own personal debt. 
lteferring to this aspect of tlie casc, Mr. .Justice RIJFI<-IX, i u  
delivering tllc opinion of the court, said : " Nor can it niaterially 
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alter the case that  the executor i n  this instance wa5 :L Icgntee, a s  
well. A t  most, he mas only a legatee for life with rcn~ainder 
to his children, if any, and if not, then to his brother's chil- 
dren. But  above all this, the drfentlant had notice that  thtl 
executor WLS applying the assets out of the ordinary course of' 
administration, and 11c participated thercin, and must be taken 
to ha re  dealt a t  his peril in this particular also, and he cant~ot 
be I.ermittecl to retain the fruits of Isis collusion so long as :t 
single debt of' the testator lwnains unpaid, or  a legatee of' :my 
description renlainr unsatisfied." 

'' Of c o ~ ~ m c  he should be allowed to I~avc  t l ~ c  interest of 
Locbhnrt in the estate, wllatevcr that may hc. Hut tliis conld 
only be to stop intere5t on thc amount thus appropriated dwiug  
his life; and that, provicled it may not be needed to pay cretl- 
itors who llavc the first and highest cquity." 

"Our  C O I I C ~ U S ~ ~ L I ,  therefore, is that the scttlwwnt I U : ~ ~ C  ill 1868, 
1)ctwecn t1.r~ drfimtlant and the acting executor, cannot bc dk- 
turbetl, its Ooutr jic1e.s being Sully establislicd by the verdict ,ot' 

tllc jury. But  that the plaintiff i i  entitled to judgment i l l  i h i ~  
court for so n ~ u c l ~  of the srrm then arccrtained to IJP due, :L, i s  

unpaid, inclucling iuch :moonts a5 were attemptcci to b t h  ltnitl ill 
the private tlcbts of the excc~ltor, d ~ e t h c r  endorsed o; I W ~ ,  

togetl~cr \\it11 intcrc5t from the death of the exccuto~., anlrki 

otherwiic dircctrd after a reference, whiclr, if '  the p r t i t s  50 

(lt'hirc, iilay IOC 11;1d to the ( ' l~ r l i  of this court to awcrtait~ t11~  ..rinl 
itill duc, and to cnquire t o ~ ~ c h i n g  the clcbts of tile tcsintc,!,. ' 

'I'lrus two things were clelinitcly scttletl: l i t .  That the p1ai11- 
tiff is entitled to judgmcnt iu this cowt  for so nl~ich of' tlie ilrru 
of money specified in t l ~ c  decree mcntionetl, including iuter.est 
thereon, a5 lras not I)ec!l p i t 1  hy thr. defendant, e\clnt!in;! mtl 
disallowing s rds  i r ~ m  as hc nndcrtooli to pay Ir,y r l ~ c  S I I ~ I Y I I ~ C L .  

to the e ~ c c u t o ~ ,  Locl<llart, of the i~otes hc hcld ug;r :~ini : , ih l  i"o~ 
iris own personal debt. 2d. That the def'e'el~dmt sl~oriltl i ~ a i  e tlw 
benefit of any intcrcl5t tlre csccutor had untlcr tllc \ c i i i  o:' hi< 
testator. 

36 



562 IN THE SUPREME COURT. 

The court ordered a reference to aqcertain the balmwe so due 
to the plaintiff. The referee has made his report at thc present 
term, to which botli the plaintiff and defendant have filed 
numerous exceptions ancl these have been elaborately nrgnetl by 
rounsel of both parties. 

U p o ~ l  an examinatiou of the report, we find it confused and 
unsatisfactory. I t  f d s  to ascertain definite results, and the 
:~ccount is not at  all formally stated as required by the order of 
rcfcrence. Importaut facts appear from it, however, with suffi- 
cbicnt certainty to enable us to decide the principal questions 
raisctl by the exceptions to it, ahd to make an order recommit- 
ting it with more dcfinitc instructions as to what the acconnt 
. ;Id1 embrace and how it shall be stated. 

The report shows that the defenda~~t  paid to the executor, 
Loclthart, on account of the decree for $12,077.34 on the day it 
\\.ah entered, $4,489.16 in cash, leaving a balance of $7,588.18, 
nllich latter sum, on the same clay, he undertook to discharge 
I y  delivering to the cxecutor a bond he held against him for his 
o ~ c n  pcno11a1 debt, amounting to $1,997.29; another hoiltl that 
he held against the executor ant1 three other parties, the bal- 
;rncLc tlrie on ~vhicll atnonntetl to $4,489.1 6 ;  and an arrangement 
I)y which t l ~ e  executor received credit for $1,101.73 on a bond 
t h a t  Nic l~?Ia~  31. 7~oi1g held against the executor, with the tle- 
f'cndant as wrcty tlicreto, the defendnut, through his counsel, 
qiving JJoug credit for the same sum on n bond he lleld against 
11in1. 

Tl~c Iwntli t l ~ u s  surrcntlcred to Loclil~art, the executor, ancl his 
arrangement with Long for Iris personal benefit cannot be treated 
:is a payn~cnt of the balance due upon the decree, after giviug 
cretiit for the money paid, because the decree belonged to Lock- 
hart 3 5  executor, and not in his owu right; and although he llatl 
:I legal title to, and the right to control it for lawful purposes, 
Ire 11x1 no authority to use it, or thc money due upon it, to pay 
llis own debts; on the contrary the law forbade this to be donc, 
::nd in untlcrtaliiug to do so, he was misapplying thc assets of 
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the estate he had in charge, and comniittecl a tlcl;astcmit, t;w n hicll, 
he and all persuns knowingly taking benetit of mclr 1r1ibal)l)lica- 
tioo, were liable. I t  is clear that ml~oercr I i ~ ~ ~ w l ~ ~ g l y  accepts 
the assets of an  estate in the hands of an  esccutor in payment 
of I~ i s  debt due from the executor person:tllp, colludes wit11 tllc 
latter in comniitting a devastcwif, and hc will not be allo\vcd to 
keep theru as against creditors, legatees, or others entitled to have 
them; as to tliesc persons, tllc executor is a trustees, ant1 Ile ant1 
those dealing with him i n  respect to such assets are held to thc 
utrnost good faith. 

In ( n ' ~ ~ m f  v. Cell, 8'7 N. C'., 34, the court &aid: "The fjct 
that paylncnt was thus made, either iri nliolc or in part, by the 
iurrencicr of debts ou the executor, i, nowliere denied in the 
ausner. On the contrary, i t  wenis to have been conceded through- 
out the whole caw, and was proved by the dcfentlnut's own wit- 
lies\ ant1 counsel." \V(l scc no reaion to inodify this view of tlic 
tmt tcr ;  on the contrary, the cvidcncc taken m d  reported goes 
str'ongly to strcngthcn and confirm it. Tllc nature of the whole 
transaction-the declalntions of t l ~ c  defendant testified to-thc 
fiwt that his coal1si.1 su~)crintendcd the settlement-thc fact that 
i t  ii no\cl~cre denied i n  the ans\ccxr :rltlio~rgh cllargctl in the c20m- 
philit-indeed nll the facts arid circumstances go to show and 
wtisfj- 11s that the clefelidant knew of the n~isapplication of the 
aiicts, and that 11c i~iteuilecl to have the executor use the tlecrw 
:mtl the nroney due upon the same in dischrgitig two large 
t l ( h  tluc from him personally to the clefidant,  a d  in part, ollc 
t l l i c i  frorn the executor to Long, to which the clefcntla~it was 
srtrctj-. I f  Ilc bclicved Iloc,l<l~art, as his debtor, to bc solvcnt, 
: ~ n d  tllerefort, tlic estate might not suffer, thiq cannot alter tllc 
r-nse, or nlodify hi5  liability. I r e  iiad no right to (leal with and 
avail lrimself of the assets of the estate in Locl\hartl.j l~antls  : r i  
cxcc~~tor .  IIc did so a t  his peril, and Loclihart liavirig failed to 
pay the money, he must now nlalte his fiailurc good. 

I t  i i  in\istctl, I~owcver, that I m d \ l ~ a r t  was only srirety ti, the 
1)i)utl w~rrclitlrrc(l to Ilirn, in  which Ilc ant1 t l m c  other per-oni 
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were obligors to the defendant, and therefore, he ought to h a w  
collected the $4,489.16, due upon it, from the principal therein, 
for the estate, and it was PO intended. It appears that the parties 
making this bond were, by its terms, all principals, but in  any 
view, Lockhart was liable to the defendant for the whole balance 
of it, and the defendant sought to l ~ a v e  l l in~ pay it with tllc. 
assets of the estate. 

It is said that the t1efend;mt has no c.ontrol of thc bond antl 
cannot have. That in no way concerns the estate of the plaiu- 
tiff: T h c  tlcfelldant lilnst look to the personal rcprescntativc oF 
Loclzl~art in that respec:, for he dealt with the latter, not with 
the estate in ally lqyil or equitable sense. 

I t  wai; f i ~ r t l ~ e r  insisted on tlic nrgunient, that the defendant: 
gave Lockhart n r ~  order for $1,101.73 on Loug, and lie Iirlew 
nothing of the  :trr:wgcnlent w h e r ~ b y  the latter elitered a credit 
on 1,ocIzhart's bond dne to him, and he so swcars in his dcposi- 
tion. B u t  his counsel knew of the arrmgement, antl from the 
naturc of the transaction lic was certainly put on notice. I n  t l ~ v  

ortlcr of busincis, he would ICIIOTV i t .  It does not appear, vcr- 
tainly, that  :my order was given. I t  is probable that none n a s  

givel~,  but if' it Ilad been, tlic tlcfcrltlant well knew, so fir :I\ 

a p p r s t o  us, that hc 11:d no ca5h in Long's hands to pa! 
it. Hc held lmlg7s  bond for money, and Long lreltl TJock- 
hart's I)ond f ix  nloney, :rut1 thc tlefend:lnt was wrety  to tint 
Irontl! IIow convenient a d  ~raturul tlic arr:mge~nenti made! 
Siwh an order, a.; that suggcstccl, collld not he p u t  on the fboting 
of a clleck on a I)anl;, wllcrc money i5 pr~inlnet l  to he 011 dcpo4t 
to meet it. 

So tlixt tlic balnr~r~l of $7,5Sri,l H, tluc 11po11 tllc dccrcc., i o  f;n 
:I, apl)(w\,  rrl~rlni~ls w~paitl, ant1 n iwt  bc paid \\ it11 ii1tcre.t 
thcrcon, hy the ilcf'c~~clant, ui~leis it 5h:~11 appear that m n e t l ~ i n ~  
w:l\ due  to J,orkhart from tlw eitate of tlic testator, n ~ d  if' io, 

t l ~ c  d r f i d : m t  I\ ill 1 ) ~  i d t l c d  to the h c f i t  of that w r u ,  w h -  



~rai~ietl, only for the p r p o s c  of :l~ccrfaining what 'sum was clue 
to T,oclihart at  tlic time of his death. 

I t  is SO manife't that hc took hut a life estate in two-thirds of 
all the testator's property "of' ewry deccription, whether in pos- 
v,iion or action," aftcr tllc pnymerit of dcbts and the costs of 
:~tl~ninistration, that wcl do not dcem it necessary to niakc a word 
of coniment up11 the prox~isions of the will ~ l a t i n g  to him. 
There i~ 110 word 01- c h w c  in it indicating a coutrary intent. 

Thc report shows that thew arc debts due from the estate in 
tlic l~ands of' the plaintiff; to sundry creditors, ainountii>g to 
$1,775.1'7, atid t h e  arc reduced to jr~dgmcnt. TIN counicl for 
the defcndmt insistetl that thcw judgnlents are all under the 
statutc presunled to be paid, arc barred by the statute of limita- 
tion, ant1 thc plaintiff i i  not h r ~ n c l  to pay  then^, and the dcfend- 
ant  113s thc right to takc brucfit thereby. I f  it he gantet l  that 
the j r~cl~nicnt i  arc1 barrrd (and as to this wc express no opinion) 
i t  cannot avail thc defcntlant, lwauie  t l ~ c  wliolc h:xIaucc of the 
dccrcc, snbject to the deduction of \drat may hv aseertairied to be 
tlue Tlockhart, is drlc to thc plaintiff to pay, first, the costs of' 
administration; semriclly, debts clue to creditors entitled to be 
p i d ,  and thirdly, for the Icgatccs. I f  the judgments are barred, 
atid the plaintiff' will not pay them when he shall have asscts, 
this mny s\vrll the sum1 due to Lockhart in sonic measure, but 
that view of the niattcr is not presented now. I t  is sufficient to  
s :~y here that the plaintiff cannot avail himself of the statute ef 
limitations. 

I n  view of thc imperfect report before us, we deem i t  better 
to overrule arid disregard all the exccptions of both parties 
thereto, and recommit it, with instructions to the referee to ascer- 
tain, first, the balance due upon the decree for $12,077.34, with 
interest thereon from the 25th of November, 1868, excluding 
entirely from the account the bonds so surrendered to Lockhart, 
thc executor, and the same so credited on his bond to Long; and 
secondly, to ascertain what sum of money was due to Lockhart 
at the time of his death, under the will of the testator. I n  



ascc>rt:~i~~ii~g'thrx ;~iiionnt (1uc to Loc~liliart, thc rcfcrcc mill taLc 
into hi5 account all debts and costs of ath~~inistmtioi~ properly 
pair1 by him, the costs of :tdmit~istration and d l  de7r)ts unpaid. 

llet a proper order, ~vxornnlitting the report in nccord:~ncc 
with opinion, I)c tlr:~wrr. 

. J d g n ~ w t  ::~cw~rdingly. 

Where  o n c  receives money in his capacity :IS :rtlrninistrator, he cannot \I itll- 
hold it from the next of kin of his intestate rlpon the ground that i t  is not :I 

part of the trust estate. 
(Ifirnlble v .  Jfrhune, S9 N. C., 410; Wehster r. Lou.s, Ib . ,  22-1, cited and 

CIVIL A c m m  ti-icd at Spring Term, 1882, of DAVIE Snpr- 
rior Court, before Awry, J. 

Thc plaintiff appealed. 

n1cw.sl.s. I.l%t.son & Glenn, f'or plaintiff'. 
Messrs. J. 111. A17CicCorklc and I). JI. Fwches, for defendants. 

SMITII, C. J. The defendant, having administered on thc 
estate of A. C. Holnlan, instituted proceedings for a settlenwnt 
against the person5 entitled thereto, in the late court of equity 
of D a r k  county, and n final decree therein was rendered at 
spring term, 1860. Two years thereafter certain moneys were 
paid over to him by Isaac Holman, to whom a receipt was given 
in these words : 

" Received of Isaac Holman, trustee of Lydia Holman, five 
hundred clollar~, principal, and fifty-sereu dollars and fifty 
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cents, which was left iu my (his) hands out of' till. I'inchbxk 
estate for Andrew B. Holman's heirs. 

B, BAITAX, 
Stlm'r of A.  B. Hnlixnn, det'tl. 

13th April, 1862. 
1111 additional sum was also paid over to him, and  :t similnr 

acknowledgment taken, which has beell accideatally destroyccl, 
making an aggregate anzount of niore than one t h o u w d  dollars. 

I n  the pear 1876 tlie defendant was removed fro111 officc mti 
the plaintiff C'asper Sain appointed in his glace. The  f u n d  
derived from the Pinchback estate was collected under a written 
instrument, without seal, made on December 21it, 1848, by th(b 
said Lydia Holii~an,  and annexed ac an exhibit, the conitructioi~ 
of which as an effect~lal transfer of the propert!. therein men- 
tioned, or as the constitution of an agency or  trusteealiip to carry 
out her benevolent purposes, under specified  direction^ snb,jcrt to 
recall and absolutely revoked by her will executed in Jnnc,  
1857, formed the principal subject of clebatc of c o u n ~ l  in thc 
hearing before us. 

The  present suit is prosecuted by thc said Sain, a> ~ t lmin i i -  
trator, and the associate plaintiff;, the heirs and next of kin of 
the intestate Andrew B. Holruan, for the recovery of thest, 
moneys, and in order thereto for a reference to ascertain what 
is due. 

Thc  answer opposes several defence3 to this claiw, and among 
others, that the money in the hands of the agent or  t l.ustce, who 

paid it, Isaac Holman, was discharged of all the adhercat trnst- 
and the agency revoked by the death of said Lydia a n d  1 ~ ~ 1 1 . 1 1 ~  
3 part of her estate, held by ]rim, n.j her execntor, Ilr being ap- 
pointed such, for disposition nnder the provisions of the viill ; 
and i t  further sets up, as matter in avoidance, that thc monty 
has been expended in tlie support and maiiitenance of the plai11- 
tiffs other than the adn~inistrator under the directiou :i~td with 
the approval of their n~otllcr a t ~ d  guardian, Sarah B, Hol.:~.in, ti) 
whom he is alone liahlc to accoriut f i~r  the w e  of tile f ; t ~ : c i  



h .~uc.!t1 iiwc was submitted to thc jury : 1)id tlw dcf'cotlant 
11. 1Zailcj scc.cive into Iris hands any Suntli I)eloi~ging to the 
c~qtnte of A.  1:. l io ln~an  aftcr the spring term, 1860, of the court 
of' equity of I):rvic couufy and before this action was I~rought? 

The plaintif? asked an instruction a1 follo\r s : Whether the 
lcritiaag of' 1848 \rested the eitntc in renlaindcr in A. K. ilolnlau 
or not, tlic ctctiwtlant haring rcccivctl the moncy from the trni- 
tee- :rnd tre,itcvl it as sr~cli, at thc timc, hc cannot now be heard 
tc s:13: t11:lt it p:wcd ~int lw tlic will of Lydia, llolniarl to h : t c  
I3oltn:rn absolntely, ant1 that if' the jury should find that he 
recrivrtl thc  irloney, t l~cy  ~ l ~ o u l d  f ntl for the p la in t i s  upon the 
I .  Tlle initruction wa5 r~fnsctl, and 11nclcr the tlircctions 
.$vci~ :i ~crt l ic t  wai rrnderecl :lnr\vering thc euqniry in tlir 
ncgat ivcl. 

'Tlw i w o p c ( l  instructiorl, while like the form of' the issue, it 
tlotls not l)rclwnt in very definite and precise tern13 the nriderly- 
in2  proposition of l:tw upon nhicli it dcpends, does, we think, 
c 1r11)ocly its ~uiostarlce, a d  that is, the fund having pasieil i u t o  
tiir h a d . ;  of the dcfentlar:t, in his capacity as administrator, and 
rtlwfi tlrc truits involved in it5 reception, he cannot now with- 
~toltl i t  fi.om thc 11ext of' kill of his inteitate upon thc ground 
that it 1. not :L part of' the trust eitatc and hclor~gs to others. 

1 1 3  our  opil~ion thi3 is a mrrcct statcnicnt of' the law, and the 
rewlts arc 11 )t raried by any interpretation which the writing 
may 0c:w under tllc provisions of which the fund was collectaL 
I f  tlic attaching trusts mitli the agency itself were recalled by the 
clurth of' wid Lydia, and the property fell into the bulk of the 
(,state of 111c tcitatrix, for disposition under its provisions, the 
clsecntor hinisclf, who in thi5 view shoald have rctained it, has 
recognized the right of the defendant's intestate, and paid over 
the nlol1c.y to him. H e  tllercfore cannot withhold it as wrong- 
firlly received, when tlic exccr~tor does not require its return, nor, 
-o far as tlic case discloses, set up any claim to i t  nhatever. I t  
moult1 be :t f'raud to permit the defendant to retain property thus 
ac.:!~r;rcd fro111 thosc for whorn it n as received and appropriate 



it to his own use witliout accountability to :illy one. T h e  prin- 
ciple oC law which controls in such c2a5es i i  clcclarcd and defined 
wit11 its liuiitations in the rccrnt a w s  of IIz~ndde r. 3fehn11e, 89 
S. ('., 410; I l ibs fc i .  v. Lmrs ,  Ib. ,  221; L'urlix v. Turner, dc- 
cdetl  at  illis tcrw, antl iwtIling filrthcr is i~eedSu1 to he said. 

W c  (lo not pas5 upon other dc fc~cr i ,  but c1ccl:ve the ruling of' 
the conrt, in rcgard to the tlirectioni unilcr wliich the vcrciict \\-as 

fontid, crronrorls and tn t i t l i l~g tlw plniuti-llj to a new trial, and it 
i o 1 .  Let this Irc ccrtificrl. 

Error. T%niw tle n o w .  

ITpon the  facts fbuncl in  p o r s n : ~ ~ ~ c t .  of prcvions adjnilicntions in this ~ 1 s t .  (81 K 
C., 208, :111d 86 N. C., 190), and npon confirmation of the referee's report, the 
plaintiKs arc entitled to judglnent against the parties to ~ h o m  the  rlioncy 
(lrrc tile ward was mrongh~llp paid. 

(Erzcm v. lhr:rlcn, 4 Ired. Eq., 281 ; Lcmly  v. i l lnootl ,  65 ,I-. C, 40, riled and 
approved). 

8~11~13, C. J .  When tlie cause was before us on its merits  
ant1 decided a t  June  term, 1879 (81 I%. C., 208), it was ascer- 
tained that the sum of $1,555.23, raised by a mortgage of sonle 



of the lands bought hy the feme tlefenclmt Harrison, had gone 
into the hands of her husbanc!, the administrator, h r t e r  n. Har- 
rison, a d  with 11c.r rollsent applied to the creditors, incl~tdiug 
herself, a. part of' wl~ic-11 may 11avc lore11 needcd to pay the bal- 
ance due the infant; i ~ ~ d  if so, thc S L ~  so nli'iapplied could be 
pursued and rccovrrcd by the plaintif% from those who had par- 
ticipated in the misapplication for their partial exoneration. 

A reference was thereupon ordered to ascertain the sum so 
reqnircd to pap the residue of the infant's debt, and whicli hacl 
been wrongfully diverted and appropriated to oihcr claims 110s- 
terior to hers in the order of payment under the tlecree, and thc 
(late of the guardian's rcmoval. 

The refcrcc nlade his report, in wl~icll he finds that on the 
1'5th day of May, 1875, when the funds went into the hands of 
the aclministr:~tor, there was an 11apaicl balance of $640.26 clnr 
the infimt which o ~ i g l ~ t  to have been clisclrargcd therefrom, and 
that the entire anlour~t of $1,55523 derived from the source 
mentioned, and of which that balance constitutes a part, hacl 
been paid over and applied to the indebtedness to 31. L. Ellis 
a d  I'enelope Egerton, from the said administrator. 

The referee further reports that in the absence of :lay record 
evidencc of an order removing the said C. B. ITarrison from the 
guardianship, the removal did not take place before the issue of' 
notice thereof' to the solicitor on Scptcmber 7th) 1875. 

Tllc report, for want of notice, of thc time of executing the 
order and taking the account, to the defendants, 0. T,. Ellis and 
wife, a d  Penelope Egcrton, or thcir counsel, was sct aside at 
February ttrnr, 1883, and the mattcr again referred to the same 
conmissioner. 

A second report, substantially the snme as the former, was 
returned to f d l  term last, and thc cause being continued, the 
matters arising out of it and the correlative liabilities of the  
creditors, of the sccond and third class providcd for in the  
tlecree, to replace the misapplictl nroueys, mere fully discussed a t  
the hearing tluriug the present term. 



'L'hero arc ~ l o  cxccptiom t:iken to the report except that iu 
I cg:~rtl to  the date of thc tcrmination of t l ~ c  gonrdia~lship, wl~icll 
i i  not urged, :~nd  tllc complaint made before tile eonlmission~r of 
the l i ~ l ~ i t c d  ~ m p c  of his e ~ q ~ ~ i r i e s  under the rcferellcc. 

rn orir former decision, rcllcnrd and affirmed at  Fclxaary 
t c r n ~ ,  1882 (86 N. C., IW), it was declared that as hoou :is any 
~ r l o ~ ~ e y s  rccvirctl u d c r  the decrcc came into thrt 11:~ncls of said 
C:. 13. ITarrison, which o11g11t to be applied to tlrc infant's tleht, 
they we1 c illitantly held hy I I ~ I I I ,  as guardian, he filling both 
cap:leitiw, tllc transfer I)eilrg effected by opcr:ttion of' law. rl?l~e 
c>o~~icqu(mcc is that U:~rriion, being tlrui in ~mssession ill I r i i  
cllnr:wtcr as guardi:~n, hcltl the f ~ u d  at  oiicc in trust for his \ ~ a r d ,  
311d its pervcrsio~i to otllcr rises was a breach of oficial duty, for  
which 110 llinlsclf a d  such a s  knowingly participatcct in the 
fruits of the ~nizapplication are responsible to the infant, and, by 
iubrogat io~~,  to the plaintiilk the sureties to the g;riardi:rn bontl 
for their rcirnbnrscnlent and exoneration. The  principle is well 
recognized i n  a court of equity. E r l ~ l ) ~  V. . B o z o ~ ~ ) I ,  4 Ired. Ji::(l., 

281 ; Lcln/,y v. Atu~ood, 63 N. C., 46, and numerous cases intrr- 
vening. 

Thi? is.entircly aside from any questions that may grow out 
of a rualacirliinistration of the debtor's estate by the represcnta- 
tive, and the clainls of creditors inter sese, to priority of sati4w- 
tion from the assets. These are matters to be considered ant1 
adjnsted anlong them. These plaintiffs are, in our opiuion, up011 
the col~firmation of thc report and upon the facts found in pur- 
suance of the previous adjudications, cutitled to judgnlcr~t against 
the partics to \v1101n the snni tllcn dric the infiant \pas wrongfully 
paid. 

The  report is confirn~cd and thc con~rnissioner is allowed $25 
for his services. A tlecwe to this effect may be drawn accord- 
ingly for said sum of $640.26, and interest from May 15, 1875. 

J~:tlgment accordingly. 



1. A g11;irdi:ln snrrenderetl Irk nfliec in hlarch, lS(i3, to one n llom I I P  snp- 
posed to be his legal successor and rn:~tlc a settlement with him, t l io i~g l~  
he was not r e p l a r l y  appointed gn:~rili;tn until I)cxctr~ber following, but 
in the  menutime acted as sncll in good faith; I ~ ( d d ,  that the manngrment 
of the fund frotn March LO I lccen~bcr nrnst be treated as :in exercise of 
an agency of the formrr gr:lrdi:in, n.l~oie bond is responsible for any loss 
resulting tllcrcfrorn. 

2. A guardian is personally responsible fur tlre mloilnt of trn.jt funds used in 
the purchase of n note \vhiclr was :~ssigned to him individu:illy, and wit11- 
out any declaration of the trnst, i)ut i.i not in defarrlt for converting tlc- 
preciating Confederate cnrrency into notes. 

t i .  .\II aclrriioistr.;~tor of n deceasrd guardian, i~ntler  the law i n  force prerioi~s 
to the adoption of the Codc of Civil I '~mct l i~re ,  was bor~ntl to take reas- 
onable steps, by suit or otherwise, to secnrc trnst funds nntil they conltl bc 
legally delivered to a sncccetling gnardian. 

4. And where s11ch adn~inistrator collects rent of l a rd ,  11c is :1cco11ntnble for 
the same as assets. 

.5. An ndmini\trator is not chargeable with negligence in f a i l ~ n ~  to collect :L 
debt solvent in January,  1863, but  bec:ilne in\olvent at the close of tlw 
war. Hat' nhere  he  sells personal property 11e i, cllargeable with the 
price bid, scaled under the act of 1%- 'GO,  cll. 35, and not for the v a l w  
of the  articles sold. 

( p r i ~ s e r  v. Si~npsoh,  65 N. C., 497; Corington v. Leak, lb., 594; Lorn v. Lo(lun, 
GD PIT. C., S O ;  Lar1;ins v. ICIulph!y, 71 N. C., 560; Alexande, v. Wriston, 81 
I\'. C., 191 ; Rogers v. Cooch, 87 N.  C., 442; State v. Bobinson, 64 K. C., 895 ; 
Washington v. Susser, 6 Ired. Eq., 336; Moore v. Shields, GY N .  C., 327; 
Dinton v. Whitehnrsi, 71 N. C., 66; I<t'n,e'ng v. f i i l ~ a a d ,  66 N. C., 277, and 91 
U. S. Rep., 3, cited and approved). 

CIVIL ACTION heard upon  exceptions to n referee's report at 
January Special Tcrm, 1882, of NORTIIAMPTOR- Superior Court, 
before Graces, J. 

The facts are statcd in the opinion. The defendants appealed 
from the ruli~ig and judgmeut of the court below. 
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Jfi. R. B. Yeebles, for plaintiffs. 
M a .  WiIIis Ba&, fbr tlcfendants. 

Snm~,  C. J.  I n  the year 1859, H. C .  Ed\vards, by order of 
the county court of Northampton, became guardian to  the 
plaintiffs, Joseph Futrcll  and Catliarine, since intemmrried wit11 
the plaintiff James W. Jennings, then infants residing in said 
county, and entered into bot~d in the penal sum of four t11ous:tntl 
dollars, with snrttics as prescribed by law for tlie fkithful per- 
forniance of tlie trusts imposed. Subsequently 11c executed au- 
otlicr bond with sureties in thc penalty of ten thousand dollars, 
with lilie condition, both of ~vliich werc and are solvent wcuri- 
ties for the trust ehtate which went into t l ~ c  posiession of the 
piardian. A t  Rfarcli tcrm, 18(i3, of wid court, tlle gu:wdi:un 
surrc~deretl  his officc, and a t  L)cccniI)er term following Harrison 
lh t r e l l ,  tllc intestatc of the clcfcnda~~t J a w s  W. Copeln~id, \\:I, 
appointed in hi5 place, and gave bond to discharge t l ~ c  duties 
assl~med in the su ni of tell t l i o ~ l w d  ~lolI:~rs, with (me Sanluel 
A .  Warren and thc clcf'entlnnt rJoll~l Davis I i i ~  suri4c.;, whicl~ 
was :~c.ceptctl. 

Tn the j-car 1861 thc. i n f h t i  relnosctl froru this itatci to h l i -  
m a ,  wlierrl tlic <aid C:ltllarinc, a nlinor, wai mxrictl to t h c  
plaintiff Jenning-;. She a r r i d  at  f111l agc in May, 1867, and 
her I ) ro t l~c~  Joieph, in Aaguit ,  two yc;irs t11crc:~fter. 

The  an~oumts in thc llnndi of Ednartls  due liii ward, respect- 
ively were, accordi~lg to his returns nladc in Marc.11, 1861, to 
Catharine, $777.72, and to Joseph, $739.90, ~11 ic l1  (escept t l ~ c  
wxlll sum of $23.04) consistctl of notes a d  bond5 \vliich IWW 

p:wml over by a prccccli~~g gw~rdian and ncrc  mostly collcctctl 
by Edw:~rtlb in the lxtter part of 1863 ant1 early in lS(ii3. 

111 &/larcli, 3863, u p o ~ ~  his resignation of thc trust, Ii;tl\vards, 
for ionic miexplainctl reawn, but probably 1111t1cr tlie crroncoll5 
iluprcision t f~nt  tlie il~tc\tatc, J~'citrc11, I~:rti I)tcon~c~ hi, leg$ s r w  

c3essor, came to an acconnt :ind s ~ t t l ~ i n c n t  with 11in1 as S I I C ~  

g ~ ~ a r t l i a ~ ~ ,  l ) ~ y i ~ r q  ovcr in c*~~r rcn t~y  tho illnr of $S!)::.57 xntl 
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delireriug to hilu as part of the trust estate two notcs payable 
to Edwards as guardian, one against Goodwin C. Moore and 
John W. Moore, his surety, the other against James H. Bryan 
and Rlattlicw Bryan, his surety, both of n&h were then sol- 
vent and so remained, the former until after the end of the 
civil war, the latter until the year 1868. 

Three days after the settlement, Futrell acting as guardian ancl 
i n  good faith, wit11 the funds received, purchasetl n note, exe- 
cuted by 8. W. and A. M. Wood to W. W. Edwards and en- 
tlorsed by Edwards by Aquilla Castellow, from the latter by 
whoni it was assigncd to Futrell iudividunlly, without any 
dcc1ar:ition of trust ; ancl on Blare11 31st he loaned $500 of the 
nlorlcy to H. E. Hoggard, in good f~xith, for the benefit of the 
ward Joscph, taking his note with N. S. Hoggard 3s sitrety, 
drawn payable to said Fatrell as gnardian. These notes mere 
solvent at  the time a d  renl:iined so, the first until 1866, the 
other until 1868. 

Harrison Futrcll continued to hold 1)ossession of' the notcs 
until his death in January, lS(i5, as has thc defendnnt Cold:~nd;  
to whom letters of administration issued sinw th:~t tinic, and 
t h y ,  with the notcs received from lilclnwds, were tendcrccl by 
lii~il to the plaintiff Jcnnings, as part of the trust estate I)cforc 
the comniencc~nent of the present suit on Sovcmber 3t1, 1869. 

On RZarc.11 %th, 18G5, after due notiw thc a(1ministmtor sold 
at  public auction the personal property of the intestate, in lms- 
cnw of a good attendance of persons, for the aggregate slim of 
$1,060, aud nmdc due return thereof. 

H c  also took possession of thc irite~tate's Iantl and rented it 
out annually from January lst, 1866, to Jannary lst, 1872, 
collecting the rent money except for one year, with mllich he is 
cal~arged, ant1 on May 20th of the last mentioned year sold the 
land for the sum of $300. 

Among the notes mentionccl in his inventory is one ap ins t  
one Ncwliu, which, being afterwards discovered to belong not to 
the intestate but to his surviving wife, was restored to her. 



These are the prominent and material facts found and reported 
by the referee under an agreed ordcr of reference, entered on thc 
record, upon the accompanying testimony and exhibits, into the 
sufficiency of which, this being an action on the guardian bond, 
wc are not permitted to enquire, nor is it necessary to recapitu- 
Intc his deduced conclusions of lam. 

To  thc findings, hot11 of fact and law, a series of exceptions 
wcre filed, in number 18  by the plaintiffb and 15 by the defencl- 
ants. Of the pla int ie  exceptions, some were sustained and 
-others overruled, rendering needless a consideration of those of' 
thc defendants; and the court ruled in substaricc that thc intcs- 
tate, after his appointment, should have cdled thc preceding 
guardian to full account of hi. administration, and 11cld him 
responsible for the entire trust eitatc, in disregard of what had 
talren place in their settlement of March, and that for his ncgli- 
gencc in not doing so, the intestate's estatc was cllargeablc with 
thc full value thcreof, awl this without crcdit or abatement for 
auy of the retained and lost srcwritie~ tedcred to the plaintiffs. 
The  :icconnt of the referee was thereupon reconlmittcd to t l ~ c  
clcrk for correction and reformation according to tllc ruling. 

Thc  desk upon this l~asis restated and reported thc acc~onnt, 
charging tlje inlcstate's estate with the surw specified in tlic 
official retnrns of Edw:~rCIs, rcdnced under the scale of two- 
third. of thc rcspectivc amounts with el-edits for disbnrsements 
and commissions, and interest computed to the 9th clay of J:u:II- 
ary, 1882. Thc clerk also rg)ortetl an account of thc defendant 
Copclantl's adn~inistration of the intestate's estatc, in which 11c 
is personally nlacle liable for the Wood and Kryan notcq, as 
assets lost by negligence, and the amount of aisetc, in his hantlc, 
with interest to the same time asccrtainetl and reported to be 
$1,118.14, which ir nearly $500 in esccss of tllc balance first 
reported. 

The exceptions to thc clerk's report were overrnled aud its 
confirmation followed by a judgmcnt in which the plaintiff> 
rrcovcr of the defendan t (Copelaud as ad ministrator and Davis) 
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the sum of ten thousand dollars, the penalty of the bond to bc 
discharged on p a p m e ~ ~ t  to the plaintifls, Jennings and wife, of 
the sum of $1,1SS.68, with interest on $587 from Janrmry Rth, 
1882; and to the plaintif  Joseph the sum of $1,122.35, with 
interest 011 $554.25 from the same c1:ttcthe judgment against 
the administmtor for the amount of the assets in his hands and 
a judgment pua~rdo  against him for the residue, besides costs. 

The defendants' exceptioi~s, which alone are brought up  on 
the appeal, are confuied and in some respects indefinite, but, :is 
understood, seem to be comprised in the following ohjectioni to 
the action of the court: 

1. Thc entire igrioring the ~ettlcrnent of' March 4th) IS63, 
and t l ~ c  transfer then nladc of the t r w t  estate, and the u11i11g 
that the ir~tcst;lte was responsible for tlrc wholc amount \vhicll 
illould lwve hecn i n  Ed wards' I~and in Ikcw I her, and col lectcil 
by him for the use of the wards. 

2. The r e f u d  to allow a5 crctlits t l ~ c  ali~ounts tlne on thc four 
sercrnl notes tendered to thc 1)laintifK : u ~ l  rtjectcd. 

3. 'd'lw c11:lrgcs q a i n s t  the a d ~ ~ ~ i n i s t r a t o r  of rc11t3 of land. 
4. Tllc cl~argc fin- the pc~~son:d property sold at it, citinxttctl 

valne instcntl of' the price it brought, reducccl by t l ~ c  scnle. 
5. T l ~ c  ruling Ily n.liic.11 he is IicltI personally rc,spo~lsible liw 

the amo~tnt  of tllr ~ ~ o t r s  u8ain.t TVootl and Ihyan  ah :I-hcti l o i t  
by his ~~egligcnce.  

Fiiat and S o ~ o i ~ t l  3.cc.-The tirst and second cxccptiolji, v11id1 
are intcrdeprnclcnt, nlay he coiiiitllcred together. 

The  rejection of the four ~ff i .~ecl  note.; :IS crediti rcsts, :ri wcL 
interpret the vicl\w of' thc co~irt, I I ~ O I I  the s ~ i p p o s ~ d  d)sol~lte 
nullity of' the prcnlat~wc wttle~rxent a i d  unwarranted transfer of 
the f i ~ n d s  h n r  Edwal-ds to his succrssor, whose au- 
thority to takc posicisioii was conferred nine month5 later. 'Phis 
is a narrow nud incorrwt ri(w of the trans:rction contlucted in 
entire good fnith, a, the rcfercic find.., ~ I I  the part of' both, ant1 
ttie.lcga1 consequences flowing from it. I t  cannot be lcs, favor- 
able tlrau it w1r11tl he if t h ~  fhrnler gnartlim41ip 11x1 c~olrtinc~rd 





lei,. 
k'nder the caha~lgci i n  thc Inn, introducrd by the acloptio~l of' 

tl!~. ('odc of Civil Proccdr~re in 1868, tllr pcrsonnl r e l ~ r c ~ w ~ t a -  
t i \  e of' :l tleceawl g:.nnrtlinn, comii~g into 1)oisc-ion of :t note 
 able to him, n i  inch, and held in trast  for the ward, c:~nnot 
ru.~ii~tnin an acdon ill his (I\\ 11 rcl)rcw~t:rtirt~ capac*ity f'or th r  
I-A.O\ cry of tllc Inoncly due, nnlehi t h c  i~ lc lebtedim~ to thc wart1 
I L ? ?  I I O N I  f111ly paid and the fic1ucia1-y o1)liqntion cliiclinrgctl, 
n hcrely lie nonld bc ciititlecl to it a i  l r i i  on 11. rlYli5 i\ heI(1 in  
Al/,qr~cc~rdet. v. Ili-istox, 81 AT. C., 191 ; and the p r i ~ t c i p l ~  re:~f'- 
tir:tictl in 1 : o p . s  r. Gooch, 87 K. C., 442. 



irlg guardian or to the infant, if there were none, on itis nrrivin~z 
.at full age. H e  held possession wit11 authority to srcl!rc ant1 
c~~forcc  payment, and this is associated with the obligatio~~ 1 0  es- 

crcise the power, when necessary, to sccurc the fund. The prrs- 
crvation of the security involves the exercise of rcason:lhlc c:lrcL 
:~nd prude~~ce  to avoid loss fi-om insolvency, as from otller c:ruscs 
~vlricli or~ght to he guardcd against. The obligation of the guar- 
d i m  bond extender1 so fhr as to secure tile and de- 
livery o\:cr of the t rwt  estate after death to the party cntitled to 
rtwivc, alld is liable 7r11~11, from ~~cgligence, i t  or : I I I ~  part is 
lost :rnd jn.jury comcs to the infant. This is the view t:tl;en ill 
Sttrte v. Il'obi?tson, f i - l  I\'. cy., 698, and the :~nthorities generally 
concrw in this cstir~x~te of fiduciary duty. , 

" Thc: csccutor or aclliiirlistrator of' tlie guardiau as such Irns 
110  :~ntlrority, fhr g:.uardia~iship is n personal t rwt  and not trans- 
~ ~ i s s i l c .  Rut he slio~~ltl  close the nccor~nts of the tlcceased 
gi:rrtlia~r in cowt a i d  p s i  the Ij:~lance oror to hi\ sr~cw~sor." 
Si*Ili)ld. 1 ~ 0 1 ~ 1 .  Red., $31 4. 

\\'c 11:icc 11x1 iomc Irc~sitancy in applyit~g tlie rule to the share 
of' tlri) c,it.ltr tdonging to the f c ~  plaintiff, iiucc her husband 
1r:ltl tlrc r i ~ h t  :rt'cnisc upim the m:rrringc to rcducc it into pos- 
\cbi>io~r  nil apply it to lrii ou n uic, and he Ira5 been also neg- 
Icc~tf'111, tlnrinq n large portion of' the, time T V ~ I P I ~  the notes could 
Ir: l~c h ~ r  cdlcctetl, to t;ll,e any itepi towards :I wttlcnwnt or to 

s. 
zct 1)oiwiiloll of tlrc property. Ur~ t  a5 thc f h t l  was not separa- 
1 ) 1 ~  :rntl c:~clr hat1 :In ~~nrlivitlcd sharc in cach ncte, the vigilance 
ieiiuirc~l i n  tllc protec.tion of tllc intere5t of tlic one \~ .ould  have 
i ~ ~ u : ~ l l y  icrvc~cl tllc. other, and t h ~  only legal right to sue and 
iwllcct 1'~1113illcd with the poiic.;sion i n  the achinistrator. 

1 1  I , ' .  The ~wr t s  of tbc land during the years in whicd~ 
t l ~ ~  acln~iniitlxtor Irad t:~kcn it in charge were assets for nhich 
Ilc i <  accmntnblc, as w l l  as the proceeds of sale. Whcu rents 
:ue cullcrtetl 19- t l ~ c  g~~art l ian of a11 irlfarlt hciv or devisee and 
h p i t  i n  l i i i  n~aintenancc, t h ~ y  are not reeovcrablc by the repre- 
ictltativc; but \rhcxti 11c poiseists himself of t11en1, t h y  consti- 
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tutc. a part of the estate and are liable to the claims of creditors 
of the deceased. IVashington v. Scrsser., G Ired.  Eq., 336 ; 
Moorz v. Shields, 68 N. C., 327 ; FIh~ton. v. IVhilehurst, 71 N. 
C., 66. 

E'ou~fh  Xxc. T h e  cxccption to the charge against the adnii~r- 
istrator of' the eitimated d o e  of the articles of tlie pcrsonnl 
estate, i ~ ~ i t r a d  of the sun1 for ~zl~ic l r  t h y  wcrc d t l ,  scaled 
under the itatntc, mu5t be wstai~wtl. Tllc rcf'erec asiigni 3,  :I 

rc.ason for tlri5 ~ l i n r g ,  that tho atlrninistrator could liavr col- 
lcctcd wt .11  valnc fro111 tlie p~ircliaiers, and mui t  1)c 1)rcsunictl to 
lrave tlonc, io I n  tlii5 11c inistaltri the law. Tlic act of 1865- 
Mi, (h. :%, nliich ulrdcrtook t o  :tllow a rccovcry, not according 
to thc' contr:~ct bnt the value of thv contract-in otlicr word<, 
tlic v:lluc airtl not the price fix. which the goods sold-tliou;~l~ 
11c.ltl to Lc :I vnlitl cliactnlent 1 9 7  tllii ctonrt in I;.7irrg v. It'c~ihotrd, 
GG N. (I., 2!)7, n n i  tlccliirctl hy the iup rc~ne  court of t l ~ c  Iruitcd 
: j t :~ t~ , ,  \vl,,r~ t l ~ c  CJW cx~nc before it h r  review oil tl writ  of 
i ~ ~ o l . ,  to bc r i i~c~o~~s t i t~ l t io~~ : l l  :ind voitl. 91 TJ. S. J t c l ~ ,  ::. 

t 1 1 ~  :~dn~inii trator c ~ n ~ l d  only compel 1)aj ~ n w t  of tile p i (  
I)itl, :li~(l t l ~ t  r e t l ~ i r d  I,y cw~lvcriion into qoocl 11lo11c'y n d r r  t11(. 
~ a l c ,  Ite c ~ ~ ~ r l r o t  IF I I I : ~ ~  :~cc.o~i~~t:rldc for i!iorc. 

14fik 1i;r.c.. ,I5 tlic iirtcstatc"i c h t c  I i n i  hw iul)j(>ra~cd to t lw  

loqi of t 1 1 ~  1;r) (lvht \\11i(bli I\ a i  solwrit ~111til 1868, : I I ~  t l lk  

:~r i ic i  wlcly fro111 innctio~l ant1 r1cg1oc.t of' 11ii atl~niuiitrator, it 
i l ~ o ~ i l ~ l  6hll 111)on t l ~ , ,  l a t k ~ ;  and 50 lip i, properly d ~ a r g c d  in  hi:, 
:-ctlll~iui\t~,~ltir,~i account. I:ut I I ~  ought not to I)() charged nitlr 

I I IP  Ioii of' t11(, tl&t of Moore, for tllc re:wn that it Lxmnw 
ilrio1.i cw: i o o ~ ~  :~f ' t~r t h ,  71a1., : 1 d  tlio atl~ninistrator i i  not in c k -  
fiLlL1t i l l  f:iilillg to ~ P ~ . I ~ I Y ~  it. ' h c  ~1i:~rgc :agiii~,t hi111 [or thib 

l o ~ i  i i  C ~ ~ O L I ( W I I I ,  and io fk the cxc~pt ion lnmt I)(' s u 6 1 i c d .  
'1'11(w loisci in reil)cxcf to the note, arc : L ~ O J I C  charqcd agtlirrib 
flit ( ~ t ~ f o ~ ~ t l : t ~ i t  ( 'ol)~~1:~l~(l, :11i(l OUr rt11i11g i5 (vlrfi11c!(l thC!i~l 111 

rcxvic\~ ~ I I ; S  tlrc 111nttc.1. of t l l i ~  cxceptio~r. 
.\i Ilic i c f i v c  :~wlit:lini thc notci, 11 lie1 cof tlic t1u.t c+:itc. 

oon~i~tc t l ,  to II : I \  c I m i r  c~ollectetl I)! I:iln:rr.tl~ k t c  i l l  1862 ar~t l  



I .  T l ~ e  act reqniring service of sutnmons and copy of complaint upon infant 
tlcfend:rots before :~ppointn~ent  of guardian wrl litem, went into operation 
after this proceeding was begun. TIIE CODE, $387, w r i n g  defects where 
there was nn si~cli service, :tdvertcd to. 

2. This case is governed by the former law (C. (2. P., 239), :mtl the Failure of 
the guardim to answer the petition to sell the land for pnrtition worked 
no injury to the ~ ~ a r t i e s ,  it  appearing that a sale was necessary to their 
interest. 

3. I n  snch case, the court will not set aside the sale for want of precision in 
the  record, and in the absence uf fraud. 

4. T h e  testator expressed a wish that farm profits be applied to debts and 
then to education of children, but  they turned out to be insufficient for 
this purpose; and :t sale of the land was upheld, as the interest on the 
money would more directly condoce thereto, and as there was nothing in 
the will to prohibit conversion. 

5. This  case is retnatded to the end t l ~ o t  there may be an enquiry as to the 
payment of the purchase money and t l ~ e  manner of its disposition, and 
that  other parties defe~~tlnnt  I : I : I ~  be I)IYIII"I~ i n  if nrce?;+:lr:. 



7 7 
I 2 .  . Li~is action has fhr its ol!jcct tllc m111111in~ :.111(1 

settill; :tsitlc of cert:1i11 l)roceediugs illstitrltctl 0 c f h 1 ~  tlic clerk of' 

tile sul)crior c:orlrt of' 1\;:1sl1 fi)r t l ~ c  partitiou and salt 01' :L tl.ac.t 
t,f I : ~ ~ i t l  tlcviml to t l ~ c  plaintifs, \\Tilliai~l 15., \Vilcy 1'. :~tltl Sx1- 
lie j;., wif'c of' the l ~ l ~ ~ i n t i f r  13. 7'. I)~:IIKT, their ~ ~ r o t l ~ c r ,  
{ h ~ r g c  Howcrton. 'I'l~e grounds 011 \\.hic.lr t l~ci r  validity is i111- 
~ ~ : : ~ c l ~ c c l  arc assig~lctl to be the irreplnri tp ant1 tlefxts :rplxlrcrlt 
it) the co~ltluct of tllc proc:cctlings, the: infBncy of' thc several 
teuant.j in conrluolr, and the abstrnc:e of' any tlcfellcc of tllcir 
i~ltcrc.~:s, 311d the tcrni5 (:o~~t:~incd i l l  t l ~ c  devisc of' the I:~ntl to 
t i len~. 

r . 1 hc cause was ref'errccl, antl is before us upon the tlef'c~~clant'~ 
a p j d  for a revision of the nnnlcrorls c scep t io~~s  taken to thc 
rcq~ort and fil~tli~igs of fact 2nd law. It is necessary fix 11s t o  

cw11sidc.r h i t  the preliminary conclusion arrived at  by t l ~ e  
rcferec ;lntl ;~ffirrncil by the judge, that the procectliogs in tho 
p r o h t e  c.,~urt terminating i n  a s d e  of the land of J .  It. Moore, 
by dcetls from who111 thc defentlant derives his claim, are inop- 
crativc :IWI void, : I I ~  that the plaintif&' title thereto was not 
clirestctl and transf'wreti to tllc purcl~aser. 

Tlw t r ;~~iscr ip t  f r o x  the record of the ~ ~ r o b a t c  court sl~ows the 
following successive steps to have been taken in tllat action: 

1. The  filing of a potitio!~ by tlic said George T. Howerton,. 
\vlwrei~r he n l l~ges  Bin~scl:' to be of the age of twenty years and 
withorit K r ~ : ~ r d i a r ~ ;  his i~ l te t~t ior~ to i ~ ~ s t i t ~ ~ e  suit against the pres- 
c:rlt ~~la i~i t i t ' f> ,  11:s c.11-te:rxl1.;i. ti,;. tile l).ir;itil~~l antl s:\lP t,f certain. 







deuce sliow.;, and the referw XI reports, that the said Moore, 
b h g  unahlc to pay, or hecoming tired of his bargain, on Sep- 
tPlnber Ist, 1872, sold and corivcyct~ the land to the said Sextou 
Tor thirty-four huridrecl dollars, a loss of more than $500 on his 
own I&I, and at  the sxne date took a conveyauce of title from 
thc commissioner. The concurrcmt tcstinlony of all the wit- 
ncwci pital~lishctl the fhct that a. full price was bid for the prem- 
i v h ,  2nd the estimates of rnojt of them pnt that sum largely in 
c>xc.ecs of the true valnc, so that no tletrimerit has thereby come 
to  tlic scvcral owners. 

The said George T., at whose instance rhc sale was made, has 
rcccivcd his s l~arc  of the j~rocceds, ant1 b e i ~ ~ g  conteirt therewith 
r c f u ~ s  to unite with the 0 t h  teuants in the prosecution of the 
p r c w ~ t  nctio::, to disturb what 21a5 bee11 done in the probate 
court. 

'L'lle plaintiils impeach the valitlity of the proceedings for 
 artit it ion upon ccveml grounds, to nhich \\e now direct o w  
attention. 

I t  is objected : 
7 .  The infant defendants were not properly before the probate 

ivurt  and arc not conclutlcd by what was done : 
I t  is to be ol)scrved that the law, then in force, is that con- 

tained in the Code of Civil Procedlire, 559, part 2, whicli au- 
thorizes the appointment of a guardian ad litenz to defend an 
:!ction against an infant "upon thc application of an infant if 
Ilc he of the age of fourteen years and apply within twenty days 
aftcr service of' sunimons." 

7 7 I h c  subsequent act requiring service of sulnnlons and a copy 
of  the complaint upon one or more infant defendants, before the 
l)o\rer of appointment can be legally exercised, went into effect 
*m April 5th, 1871, and has consequent1 y no application. Acts 
1SiO-71, ch. 233, $2. 

The  application in the present case mas presented and acted 
oil :tt once, before and without the issne of the summons, the 
hrrvicc of which would give notice of the pending of the suit, 
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and of this they already had information without such service. 
2. The guardian at1 litem pnt in no answer and thus failed to 

protect the interest coinmittetl to his keeping and clefence : 
It does uot appear that any successful resistance could h a w  

been made to the prayer of the petition, or that any injury ac- 
crued therefrom to any of the defendants. His  silence then we 
cannot even now see to have been to their prejudice or to involvc 
:~ny  dereliction of duty to them. 

3. I t  mas not shown that an actual division coulcl ilot have 
been made adrantageoosly to the tenants, and that 3 sale was 
11ecw.ary. 

Tile petition ashigns the reasons why an actual srparation of 
the land into parts could not be effected ~ i t h o ~ i t  injury to t l ~  
interests of the parties, aud the decree of sale itself recites '(that 
it wooltl he of benefit to said heirs to sell said land for division." 
Xor does it now appear to the contrary of the finding of the 
probate judge. 

4. The written application of' the defcntlants for the appoint- 
ment of n guarclim nd litem and the dejignation of the per50ii 
chosen by them, does not bear the signatnrcs of any of tl~cr?), 
and is, as is also the order of appointment, without date: 

While this is true, the nanies of all (lo appear i n  the body of' 
the petition, and it is accepted and acted on as their ~\etition, 
and becomes part of the record. The date is no: of the ewnccL 
of tlw application ancl its recitals fix the ~)erio(l of its lmsentn- 
tion as being aftw the filing of the petition for part i t  ion :ind 
h f o r e  the decree of sale. 

While i t  must be conceded there is a want of precision and ;, 
great disregard of form manifest in the record of proceeding-, 
they are not in our opinion sufficient to invalidate the sale made 
under the order of the court in the absence of cvidence of any 
fraudulent practice in bringing it about, and  when it plainly 
appears to have been to the interest of all to have the mlc 
confinnrd. 

The compl:~int f'11r1 I w  :~ileges thqt  t l ~ c  vile w.is in c ~ ! l t r ' ~ \ ~ n -  



tion of tlle terms of' the de\ is(. of' the land, anrl, tlicrcfi)re, void: 
r ,  l lle test'ltril does cxprt3ss n wish that the fjrrn hc ~n:iilnged 

by I r w  soil<, George T. :ml \Tiilliam Y,., w d c r  the advice of 11er 
excw~tor, and t l ~ c  l)rofit> be nppliccl in paynlcnt of' llcr debt. ant1 
I I I  the cdr~c:~tion of' 11cr t n o  younger childre~l, JViley T. :rid 

Snllicl I t .  ISnt tlrc proccrtli of' the farm were iiii~lfficicut to 
:1ccw11lpli41 thib pnrpoic, : l ~ l  if tlie intcrebt on the 111011(37 for 
1vl1ic.11 i t  sold ~ w u l t l  more directly condriw thereto, t h e x  is 
11otlling iu tlli~ will to ~,rol~il,it convc~rsion. 

I n  this c.onncc.tiol~ n c  : d \ e ~ t  to the cnrative statute, p s w l  
:~f'tcr the : ~ ~ n c n d n ~ c n t  th:it ~ q n i r c s  personal service of tlic sullr- 
Inolly r i p 1 1  tlic i~if:,rrit.; or solnc of' them ill ortlcr to their hein8 
h r o l ~ ~ l l t  ilito eonrt : u d  ~il:tdc partie,-, which in c ~ p r c i \  tcrlll~l 
tlcclarcs valid, eRcctua1 anrl binding against such, all decree\ and 
.jtdgnlents m~tlerctl  in :~ctioni pcw!iiug on March 13th,  1879, 01: 

tlctcrnii~~ed I~eforc that tirn~', although no personal service of' 
~ u ~ u t z ~ o n s  had becn 11lx1c. TI-11: COI>I:, $387. 

While, then, wr ca~lnot, pronounce null tile procceclings by 
virtue of wliich the land was sold, and t l iw ~lecclleiily clisturl) 
public confidence in the efficacy of judicial action, we are not 
>atistied as to the pay.ymcnt of the purc11:~se iuoncy a l ~ d  the luau- 
ncr of its disposition, and wc think these p1:tintifL have a right 
to an enqnir? in llrference thereto. To  this end the, j n d g ~ n c l ~ t  
rnust be revcrml aud the ( b ~ u s e  remandetl in ortlcr that this 
encyuiry bc ~'rladc, : L I ~  if' ~ l e i ~ ~ s n r y  0 t h  p:rrtie.; clefeudant be 
bruuglit in. 

Tllis conclusio~i dispenses with the cxaniination of the other 
exceptions, which arc consequent upon the ruling that the pro- 
ceedings for partition arc :L 11111lity and the sale void, and i l~voive 
tl~th :djustmeut of qu i t i c s  growing ,rot of that adjudication alid 
tlcpcwdent u p l  it. 

Thcrc~ is error. T l ~ c  j r d ~ m c n t  mu-t IIC reversed a d  the 
cmsc rcn~anded for S~~r t l l c r  ~ ~ r ~ c m l i n g ~  :wt.ortlillg to this opinion. 

Error. IZeversetl. 



CIWL A ~ n o s  011 a gunrtlinn b d  triccl at  Fdl T ~ ~ i r l ,  1881, 
of P I~ I ) IS I , I ,  Superior Conrt, befor(, Seynzow, .I. 

This case ii fully reported in 83 S. C., 500, w h c r ~ ~  lllc jnda- 
merit of the conrt below wns afFirmcd, except as to the n1lownnc.c 
of conlinissions to the defcntlmt J .  M. Turmr ,  u p o ~ l  11:~ t u o  
itelus therein specified, and a? to these the ncconnt wns eorrccted, 
:~nrl snbmitted a t  the last tcrm of' t i ~ i s  court, when nil o:dcr wa, 
mnde setting aside the last report and referring t l ~ c  niattcr to thc 
clerk of this court to state the accouat ill :~ccordancc wit11 the 
opinion then rendered (80 Pu'. C., 24G), nud in p u r s u : t ~ c ~  thereof 
he submitted liis report to the present term, upon the coi~sidern- 
tion of which, and the exceptions taken and argued by cotinsel, 
the following directions and judgments were 111ade: 

ilfessrs. J. ill. Clement, Baitle & Jforcleccri and R. Z. Lirm~y, 
for plain tiffs. 

Nessrs. L). If. f irches,  Robbins cY. Long and Armjield & ilrm- 
field, for defendants. 

MERRIBION, J. The account heretofore take11 i l l  this case 112s 
been attended with considerable complication autl some collfusion. 
The very lrlcid statement of tlw account and the rei)ort thcreot 
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made to tile present term by the clerk of this court, make it 
manifest that so 1nric11 of' the opiliio~l delivered at  the last ten11 
(89 N. C., 216) as directed the sum of $1,024.19, theretofore 
allowcd the defendant as a credit for board and clothing of the 
feme plaintiff, daughter of the former guardian, to be added to 
the indebtedness of the defendant therein specified, mas errone- 
ous. This was not an item of eltarge. T h e  defendant was sim- 
ply not entitled to have a credit for tlic , p a y i ~ ~ c n t  of that sum 
whlcli he alleges he l ~ a d  made. Tlie directions in all other re- 
spects were correct. 

Tlie clerk will correct his report so as to make it couforrn to 
this direction. Judgment accordiugly. 

Upon the coniing iii of' the report in obediencc to the above 
directions, and the attention of the court being called to an error 
in  tlic former account sabmittecl uucler the ruling in this case as 

reported itt S9 N. C., 245, an ordcr of reference was made 
follo\vs : 

& f ~ m r n r o ~ ,  J .  The  clerli of this cow: has stated the account 
and made report thereof as directed in the opinion delivered at  
the lait tcrnl, a i d  modified by a further opinion at  the present 
term. T o  this rcport no cxceptiou is t;llten, and it appearing to 
hc just and acceptable to tlic partie.;, thc court approves it. 

Ordinarily, a judgment should be eiiteretl at  once for the sum 
so ascertairlctl to be due the fcmc plaintiff; but her counsel bring 
to the attention of the court an itcrn of charge of $l,G28.G9, 
with intcrcst on the same from the first of September, 1866, 
which they insist mas admitted by the defendants to be due-wa~ 
charget1 agaiust them in tllc account as taken in the conrt I~elon,  
and to which charge the dcfkndants took no exceptiolt ; :lnd 

whicli they further insist ought to be added to the sun1 now 21)- 
penri~lg to he tluc the fcme plaintiff. 

Thc tlcfentlanti, on the contrary, c,~rncstly c.ontend that t h y  
did uot admit the item to be due, and that the, esceptioni t o  tlrc 
r e ~ ~ o r t  tnhw i j i  the cLorlrt 1)cIow cnll)t~xc~ i t .  7'11ey insist tiint i t  

is of 1 1 1 ~ 1 1  v - t : i t ~  t1112d ~ I I  1111ic~Il  t i , ( ,  l'or1111,~ g ~ ~ ~ i ~ l i G ~ ~ ~  o f ' t 1 1 c j ' 1 ~  
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plaintiff had and llas a life estate as tenant by the courtesy, and 
for which they are in nowise liable. 

W e  are unable to determine satisfactorily, from what appears 
in the record and the explanations and arguments subnliYted by 
counsel, whether or not the fenle plaintiff is entitled to recover 
the item of charge in question. W e  arc left in doubt and per- 
plexity as to the source fronl which it comes, and do uot feel at  
liberty to dispose of the matter without furtller ~nrji1ii.y. 

I t  is strange indeed that so large a11 itcrn in the accoont was 
not thought of and considered in the repented and earnest contests 
growing out of the exceptions: that it was not, mn only be ex- 
~'lained aud excused upon the grouild that the account has been 
3 complicated one, and the taking of it attended with confi~sion. 

The plaintiffs now contend that they thought it was admitted 
:tnd settled in their favor. The defendants on tile other lland 
insist that this chin1 Iraq not been insisted upon rlutil thc present 
time. There seeins to have be211 mutual mistake a11t1 misunder- 
standing. 

I n  this state of the matter it must be referred to J. R. Cot)- 
nelly to enquire a i d  report at  this term of the court from what 
~ource  the item of charge mentioned and referred to, came; and 
especially, whether it was part of the real estate fund in which 
the former guardian of the femc plaintiff had a lifc estate as 
tenant by the courtesy, or what part of the snnie, if any, c a w  

into the hand'i of the defendants. I t  is so ordcrcd. 

In obedience to the above directions, the referee sribmittetl lrih 
report at this term, when the following ruling and judgment 
were made : 

MERRIMON, J. The referee reports, that of the item of 
$1,628.69, that the plaintiffs seek to charge the defendants, and 
in respect to mhich an enquiry was ordered at  the present term, 
$981.43 was of the fund in which the former guardian and 
father of feme plaintiff had a life estate as tenant by the courtesy, 
and Imrs  interest from the first day of September, 1866. The  



FEBRUARY TI'HRS, 1884. 691 

halance of the item is embraced in the account stated ant1 ap- 
proved, and no further question is made about it. 

I t  thus appears that the former guardian paid to the defend- 
an t  guardian $984.43, in which hc had a life estate as tenant by 
the courtesy, and which he might, nnder thc ruling of' the court 
below, have refixsd to pay to his successor. That court held 
that the defendant guardian was not required by law to takc 
steps to secure or recover that fund for his ward, in which the 
formcr guardian had a life estate as tenant by the courtesy, and 
was not, therefore, chargeable with that frincl; but it did not 
t1cc:ide that if Benjamin Turner had paid the defcntlant guardian 
that fuud, or any part of it, he would not bc chargeable with 
the same. So that it is an open question whether or not he is 
li:rhle, and this is now prescntecl for our decision. 

The question of 11om far the defendant guardian might have 
ixcn held liable, as g~xardian, for his f'ailure to see that the fund 
in nl1ic41 Bei~jamin Turner l~ad  a life estate as tcnant by the 
courtesy was iecured, is not hcfore us. The court bclow held 
t11:rt hc mas not so liable, and there was no appeal from that 
cleckion, and we are not at liberty to review it. 

T l ~ c  fi~ntl belonged to the f e m ~  plaintiff, s~ubjcct to tlie life 
eitatc intcreit of the fhthcr. I f  for any cause he chose to waive 
his right : i d  pay tlie fund, or any pnrt of it, to his claughtcr's 
guardian for hcr, 1vr can see no reason why he might not do so. 
He had the right to d o  with his interest as he saw fit. I f  he chose 
to  give i t  to his daughter he had the right to do so without ques- 
tion on the part of the clcfe11d:tnts. I f  he so paid the $951.43 
under a nlistake of law as to his rights, he could not probably 
ham reclaimed it; and if he became insolvent and masted tlic bal- 
ance of the fund, or appropriated the same to his own use, as 
thc evidence tends to show he did, then, in equity, hc mould not 
be allowed to reclaim the sum so paid to the guardian. A t  all 
events, the :defendant guardian having reccivccl the money as 
guardian and in trust for his ward, he is cl~argcablc with i t ;  and 
neither himself nor his sureties can no\v bc heard to insist that be 
is not. 
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The father does not set up claim to the mopey so paid, and if 
he were to do so, he could not successfully assert such claim in 
the courts. H e  is estopped by his own act to set up such claim. 
I11 Humble v. Mebnne, 89 N. C., 410, the Chief-Justice said : 
"The report shows that the administrators, recognizing the 
relators' right, paid over to the guardian for thein, in money and 
i n  s bond, which he in their behalf and as their guardian after- 
wards sued on and collected by selling the debtor's land under 
execution, and with which he is charged in the account. He' 
thus receives the money in trust for his mar&, and is accounta- 
ble therefor, as their estate, which he cannot be permitted to dis- 
pute." This authority bears directIy and miill conclusive force 
upon the question now before us, and must be decisive of it. 

The feme plaintiff is entitled, in addition to the sum already 
approved, to have that sum eularged by adding thereto the sum 
of $954.43, with interest thereon from the first day of Septern- 
her, 1566. Let judgment he entered accordingly. 

Judgrncnt accordingly. 

CHARLES PRICE, .4tfni'r, v. JAMES JOIIXSOX and others 

IVilk, clcjensible estate, when it becomes absolute. 

I .  Where an estate is defeasible and no time fixed in the will for i t  to become 
absolute, the time of the devisor's death will be adopted, in  preference to 
that of the devisee, unless there be words to forbid it. 

2. Bat, if there be an intermediate period between the death of the devisor 
and devisee to which the contingency can have reference, then the inter- 
mediate period must be adopted. 

3. Therefore, where the will provides that John, upon his arriving at the age 

of t ~ e n t y - f i v e  years, "can take possession of the estate and do with i t  as 
h e  pleases," but if lie die withoilt iisue, then to be limited over, and h e  
attains the said age hnd dies without issue ; Held, that the intermediate 
period to be adopted is his attaining the age of twenty-five years. After 
that event, the estate in  John hecame absolute, and the contingency of 
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dying withont issue not Iiappeniog before that  time, t h e  l i n i i ~ ~ t i r , i ~  over 

cannot take effect. 

(1Iillictr.d v. Keamcy, Susb. EcI., 221 ; Davis r. I'urLe,., 1j9 S. ('., 27 1 ; '#Ah 
v. TVeeks, 3 Jones, 270 ; Biddie v. H o y t ,  1 Jones' Eq., 159 ; Tim v. J'rec~ 
man, 3 Jones' Eq., 221 ; B w t o n  v. C'oniglcind, 82  K. C.. !!!) ; M,i,rhi,:o,~ \ .  

jVhitled, 87 N. C., 465, cited :rnd :tpproved). 
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to go to his brotl~er Fredericli and his sister Victoria, equally 
divided. I f  Frederick dies before he has a lawful heir, I want 
his to go to his brother John and his sister Victoria, eqoally 
divided." 

2. John S. E. Johnson, the intestate of plaintiff, is the John 
Johnson, and Victoria Johnson a d  James Johnson are the par- 
ties, named in the mill; and all of them as well as Frederick 
Johnson (who dicd after the death of the testator Shaver, and 
before lie bccamc twenty-five years of age, and beforc the death 
of the plaintiff's inteitate), mere infants at  the time of making 
the will and at  the death of the testator. 

3. A t  the timr of the testator's death the plaintiff's intestate 
wa5 about sixteen yews of age, and was then, as well as at the 
t i~ne  of making the will, of extravagant habits for one of his 
:qe ; ant1 tIlc said James, Frederick and Victoria were the 
voongcr kwothers and sister of the said intestate, and Aclolphu; 
Johnson alld Samuel Johnson were Iris younger brother< not 
~ n ~ i ~ t i o ~ ~ c ~ l  in  the will. 

I. Plaintiff'i intestate arrived at  the age of twcnty-five years, 
and in t n o  or  thrcc days t11creaftc1- died without having had 
i-we, and ~vithout ever I~aving actnall?- received in posqessiou 
thc c o i p u ~  of the pcrsonal cstatc bequa~thcd to him, or without 
ha\-iiig attc~nptetl to dispose of the property after arriving at 
\aid age. 

5. After xrriving at  twenty-one bnt beforc arriving at  tn~enty- 
f i \  e 3 carsof age, the intcstatc did attempt to ~nortgagc the real 
( ~ ~ : / I c L  to secwc the sum of 81,442, borrowed money, and signed 
a n d  sealed a deed accordingly. 

6. Frederick Johnson dicd inteitatc without having been 
marl ied. 

7 .  The iudebtcthess of the plaintiffs intestate, at thc tinlc of 
hii death, amounted to thc sum of $2,342, of which $1,100 was 
for ncccsiariei supplied after 11c was twenty-onc years of agc, 
and $1,442 for  borrowed money as aforcsaid,*contracted after he 
n a i  1wojt.v-onc ycar5 of age. 



8. The plaintiff's intestate made no debts aficr arriving a t  t11(, 
age of twenty-five, except doctor's bills. 

T h e  plaintiff contends that his intestate Jolm .Johi~son bcc:lmc 
entitled to an absolute estate under the will, having reacllctl thc 
age of twenty-five years before his decease; and the d e f e ~ ~ d i ~ ~ l t s  
contcnd tliat upon the death ofetJohn without issue, the property 
devised and bcqueathed to him I~ccamc vested either wholly in 
the defendant Victoria, or that one-half thereof bccanw \eitctl 
it, her as cxecutory devisee and legatee antler the will, ~ n ( i  the. 
other half vcsted in the dcfcrldanti, as to the real e~tatc,  as heirs- 
:~t-law of Frederick Johr~ion, and 21s to the pcrsonal estate, as 
ucxt of kin (in conjunction with Harrict 13. rJohnson, t l ~ c  mothcr 
of Frederick and the dcf'enilants) of said Frcdcrick. 

It is Surthcr agreed tliat the said John diccl n ithout briug poi- 
sessetl or cjeized of any property o t l m  th:m that inci~tioncd in 
the will and the petition, :~nd that thc ~ d r o : r d  stoc.1, is sufic+mt 
to 1x1~ the debts clescribctl as for ~ieceisariei, but i ~ o t  srificicl~t to 
pay Imtli that and the mortgage debt afhrcsaid. 

I f  the court 4iould be of opinion with plailltifl; a dccrrc of 
s a l ~  i i  to be er~tcred; othcrwi.c, jatlgmi~nt to bc givcn disn~iising 
petition with co~tq. 

The  conrt being of opinion with plaintif, adjrdgetl that he hc 
:~ l )po i~~ ted  commii.iionc'r to sc11 tlie land for asicts, awl t l ~ c  tlc- 
f(wtl:nlts nppe:~Ied. 

ASIIE:, cJ. 'rllc first and ]nost important rule in the intcrprr- 
t:ttion of wills, to wliicl~ a11 other r ~ d w  mnst yicld, is, that tlic 
intention of t l ~ c  testator cspressed in hi5 will shall prevail, pro- 
vided it he not inconsistent with tlic ~ d e s  of law. I Klk. Rep., 
672. A will is defined to bc "the Icgal declaration of a man's 
intentions whirh he wills to be 1wr.thrmetl after hi5 cleath." 2 
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Blk. Con~.,  499. These intentions arc to -be collected fi.om l ~ i s  
words, and ought to he carried into cffect if they bc consistent 
wit11 law. 

I n  this ca5e, it i:, in~possiblc to n~istukc the intention of thch 
testator. H e  unqncstio~~al)ly intcnclecl tlmt the laud devised to 
,John X. 13. Johmon should yes? in him absolutely, upon his 
attaining the age of twenty- f ve years; :md it \vas also his i n t h -  
tion that, if' John died ~vithout lawfid iswe, the land shonid go 
to hi5 brotlwr It'rcdcrick and his sister Victoria. Brit as the tcs- 
tator fbilctl t o  c1ccl:lrc his intention as to the tiuuc. when the con- 
tingcnc~y of (lying without ishric 111ust liapl~en, upon which tlw 
limit3tion oycr mai to t:~he effect, nc must neccs~arily look to 
thr  vo~~tcx t  of the will, :urd rciort to the rule5 of construction 
jrl~icll 11:~r.e lwcn cst:tbliil~ed by judicial clccision~. 

It i i  a rule of eonstn~c~tion that the ~ l ~ o l c  will i\ to be con- 
sidcrcd together, m c l  cvcry p r t  of' it  inadc to h v e  effect, so 31 

to cffcctwrtc t l ~ c  intention of llic tcst:rlor ; a11d if thcw :~I.c :tny 
:~pl~:wcnt i~lcoii~i.tc~~cici in its provisioni, it i i  thc duty of' Ill(. 
cwurt to r.cc.oi~cilv thcrn if poisiblc. 

'J'IIc testator 11 ill5 t11:rt if ,Fohn Joliniol~ sl~oi~lt l  die without 
:III Iicir, that i ~ )  by 1 irtuc 01' O I I ~  , i t : l t ~ ~ t ~ ,  itllout iww, the11 the. 
1:~ntl i i  to go to I~'rrdcric~1r ant1 \'ictol.ia. If this welc :dl, t h ~  
(bitate vcstctl in qlollr~ :~l)\olntely upon hii wrviving tlw testator. 
l l i  1 - . 1 I I . 22 I .  111 that caw, it wai held, 
; \ 1 1 c ~ r 1  tiic c~it:~te \>a\ dcf'raiiblc :tnd 1 1 0  time i i  fixed fhr it to 
bvc.or11~ : ~ l ~ , u l u t ~ ,  ant1 the nlter~r:~tive i i  citlwr to :~dol)t thr  tirnc 
of' the tlcatll of the deviior or t h t  of thc dcviiec, the forrncr 
\vill be ndol)tcd, r111lc.i therc loc wordi lo forbid it, or some c.011- 

sidcr:ltio~l to tnrn the SC:LIC in fhvor of the lattcr. Ijut if thcrc, 
be nu iutcr~nctliatc period I)etwccn t l ~ c  dent11 of tlrc dcvisor antl 

that of tlrc tlcviscc, to n llicl~ thc corttinqency c:in have rcfe~ei~re ,  
then t l ~ t  iirust be adopted. l ' l~c  dcciiion iu that c3av h:is l)c.c~j 
citctl wit11 appror.:ll in tllc follo\vii~g ~ i c s  : Dcru is  v. J'WXCI , 
69 N. ('., 271 ; 11'~hb v. TVtrks, 3 Jonci, 2 7 9 ;  Nitddlc v. IToyl, 

I Jo:1c5) Jk1 . ,  159 : V k  V. I~;wv, ,  111, :i JOIW~)  Fq., 221 ; LIII - 



ton v. (htig(curr7, SY S. Q'., 99;  Mwchiso~l v. lCTl~itted, 87 K. 
C., 465. 

Here, the tcitator, while hc will> that upon the death of John 
t t i t h o ~ ~ t  ishuc the c ~ t a t c  dcvised to hiin shall go over to his 
brothtr Frederick and his siytcr Victoria, expressly declares that  
John, upon arriving :it twenty-five ycars of age, " call t&c pos- 
scisiou of the (kitate ant1 do with it as hc pleases." That  is the 
time when his eitate was to luccolnc ahsolutc ; arid consequcutly 
i t  mnst I)c intcntled that the coati~~gencjr I I ~ ~ I I  which the liniita- 
tion over wa5 to taltc cfl'cct must happen before that cvcnt. So 
that, whether the will i5 sniccptiblc of the construction that ttic 
contingency i i  rcf'erablc to the death of the tcst:ttor, or to the 
attainn~ent of' ,Toll11 to the‘ agcb of twenty-fivc yeari-and i t  must 
ht. the onc or tlic othc~.--in cithcr cazr, the estate of John was 
ahwlutc at liii tlcath, ant1 the dcfel~dants acquired no interest in 
thc land d c v i d  t o  lli111, 11pn  hi? death. 

r 7 l he re  i, no crror. Tliir mnst l)c ccrtifietl to thc superior 
court of 1tow:~n c,or~nty, that the case may be proc.ecdccl with 
xcording to l a w  and in cwnfornlity to this opinion. 

No error. Affirmed. 

STARKEY &lcDA.KIEL v. SUSAN KING and others. 

IKll-Latent Ambiguity-Euitlefice of testator's inferrtion. 

Where a testator devised his "Itome plantation," describing i t  in sncll man- 
ner as that upon the faceof the will the court can see what land was meant 
to be included within its boundaries, it wus held that evidence as to what 
the testator, at the time of making the will, "called and considered his 
home plantation," was properly excluded. Evidence dehors isonly received 
to explain an instrument in case of a latent ambiguity, and no such ambig- 
uity appears here. 

r(l3urnes v. Simms, 5 Ired. Eq., 392; Stowe v. Dazis, 10 Ired., 431 ; Inslilule r. 
,Vorwood, Rnsb., Eq., 65; Jones r. Robinson, 78 N .  C.,  396, cited and ap- 
?"eve a).  



E.JECTAJENT t ricd ut Fa11 'I'erm, 1 883, of  ONES i"lupcri0r. 
(:onrt, before Phi/LZ)s, J. 

Plaintiff appealed from the r111ing and .jutlg~nc.r~t of  the court 
below. 

i l l ~ : ~ m ; \ r o ~ ,  J. Jamcs AlcDmicl, scuior, (lied in 1854, lcav- 
ilig :I lait will a i d  icitanlent, which n 7 a i  duly citablislled, by 
n Iricli IIC. dc\-iscd a ~ ~ d  1~cqucatht.d to his nnnicrous sons severally 
srlntlry tract5 of land and n ~ w h  pcrsoml l)ropwty, co~~sist ing of 
slavcs, live stock, firming i n ~ ~ l c n ~ c n t ~ ,  &c. 

1Soth the plaintifi'antl the defc~~dants  claimed to derive title to 
ill(, laild, the wlr!jec.t of this action, uuder the scventli paragraph 
of this will, the nlatcrinl parts of which provide as follows: 

" Jtcnl 7th. 1 give a d  bcyr~e:~tli unto nly son .Janles Me- 
Daniel certail~ picces or parcels of land, beginning at  the n~outh 
of thc ditch at 'Cherry Tree Island,' then up the fresh grouud 
cotton-patcl~ ditch, thence to the centrc of the water-oali flat, 
t l ~ ~  a itraight line to 1'ollock7s I'ocoson bridge, until it strilres 
or intersects with Starliey McDanicl's avenue, then with the ave- 
nrle to the main road leading from Trenton to Trcrit bridge, 
then dowu s:tid road to Antwine branch, then down the various 
courses of Antwine branch to Trent river, thence up the various 
courses of Trent river to my Comen's line near the bridge across 
said river a t  Treriton, then with the Comen's line to the main 
road near thc mills, then up  the niill pond to high water mark 
to the Cornen place, then with said liue to the main road above 
Trenton, then up  the various courses of said main road leadmg 
froin Trenton to \Villianl B. Bryan's line, and then with my 
own a d  Will. H. Bryan's line to Croocked run, then across snid 
Crooclietl run and ui, with the various rourses of' said Croockcd 
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ruri to tllc first statioil or begin~ling, iucludiiig :dl E ~ n l i r ~ \ c r ~ ~ c n t ~ ,  
dwellii~g, :ind appurtenances, with the exccptio)i of' thc 111ill. 
and lirill scat near Trenton." \ ' '(To ha\ c n  ant1 I~oicl 
said c\tatc of land and slaves to Ilim and ilis licil- : I I ~  3iiig114 
forever : Prouidcd, cdtrays, sl~oultl thc said Janrc- \Icl>anicl (lit 
leaving no lawful issue or heir s u n  iviug I~irn, t11r11 - r~ id  eit:~te of' 
land, slave, 2 n d  personal property sliali bc cr lu ,~ l l>  tliridcd :ti 

m a r  a,; posiLlc between illy five or survivin:,r ~ 1 1 ~ ,  \\ ith tlir 
cxccptioui hereinafter na~necl, share an(1 &re ;dil,e. Z r~ti it i i  
my \ \ i l l  and dciire that thc Itrttds bequcathecl l o  5011 J linei 
and known as ~ n y  '( lion~e pkrntafion," c i u r l  Cozodc 1' cis trbocc, :lilt1 
including the cornmons below Trenton, iirall, at  t l ~ e  de,~th ot' illy 
son Jamei, Jlc leaving no l a w f ~ ~ l  heir or  i..uij , r ~ r \  ir ing ii~tn, 
dcsccrlcl to in! son Xathan l\lcl)aniel, or hi- Ian rill 1:cir o r  i w l c l  

sarviving Iiinl, to hill], his he in  a i d  a i s i p  fol cwi.." 
r 7 4 he plaintir  claim,, as the ioli. iurviving i o n  of the tes:ato~, 

hi, brother Jamci Mcl>aniel, <Jr., the firit and princilrnl dr~visce 
nanietl in tllc paragrap11 cited, having sllrri\etl :111 tllc other 
sonc, of thc testator, cxcept the plaintifr S t a r l i ( ~ ~ ,  and having 
died u,ititozit 'IS'SUC, before the bri)lgilig of' thii aciioil. Ylr iilii+ 
that the land in question, alt!i:,ugh wit21ir: ihe buuntlary of L ~ n t l  
ipccified above, did not on the death of hi% 6lther .lames pa.\ to 

his hrotlier Nathan 3IcDauie1, or his heirs under the lait ~ I : L I I W  
quoted above, bec:uise, he alleges, it was out4de, aud not :1 p : ~ t ,  
of the " home plnntcitio~t " of the tesbator ; that iq, he in7iit? 
that the boundary specified i n  the 7th paragraph enlbr:lcal more 
than the " lionlc plantation," mentioned n d  intoldctl ,  : U I ~  t h a t  
tlle Innd cl:limed by him was  rot s part of it, but out4tlc of it 
within tile same boundary. 

The defendant co~~tcndeil that tlic words " 1101111' p1:111tati011 " 
and bounded as clbovc, and including the comnlous brlow Trcn- 
ton," set forth in the last clause of thc paragrap!), conqtitute the 
'' home plantation " as desigliated by the testator, t l r~ t l  if 50, i t  is 
conceded that t!x !snd i:: q : : c s t i ~  i i  cnri)raceci b; it. 

On the trial in the court I)elow, the plaintiil; c~ )u tc~~ t l ing  tlmt 



i t  did not ccrt:linIy appear upon tlic face of the I\ ill \\hat con- 
rtitutctl the " home plantatiou " of the testator, mentioned in 
tile last paragraph as set forth a b o ~ e ,  asked a witness what the 
tc~tator, at tlie time of the execution of the will, " called and 
cwnsiderecl his home place?" This question was objected to by 
the defendant :1ud the court sustained the objection, and to this 
ruling thc plaintiff excepted. 

We  t h i n k  thc court properly csclnded the testirnor~y thus 
~,Kered. T h e  teitator ccrtainly hacl the right to devise his 
'(home plmtnt io i~"  mti define w l ~ a t  laud and how much it 
:.l~ould embrace, , t d  that withont regard to what had thereto- 
G I I ~  heen designated by the description. I t  is very clear that 
he  excrciscd t ha t  right with intelligence nut1 rrnirsual precision. 
R c  seen>, to h a w  1ml a settled purpose to leave as little to doubt 
and con-tructioi~ a3 pos~ible, a d  has succeeded, certainly in  the 
clnwe of his will nuder cousideration. 

I n  the same paragraph, only parts of which are set forth 
stbove. !w devises to Iris son James several other tracts of land, 
de+atiag them uot hy boundary, but by name and locality. 
I i c  likewise bequraths to him i~cln~erous slaves and other per- 
bom1 proper':y. A11 this property he gives to his sou James, 
"his Ilcirs, :I-signs forever," and ad&, in the same immediate 
cooneciiou : " Proricied always, should the said James McDan- 
iel die leaving no lawfa1 issue or heir surviving, theu said estate 
<)f land, ihw; and personal propcrty shall be equally divided as 
ncnr as p s ~ i h l c  between my j k e ,  o r  surviving sons, with the 
cmxpfior~s he).einufter ~ ~ a m e d ,  share and share alike ; and it is 
my nil1 : l i d  desire, that the lands bequeathed to m y  son James, 
;rnd k n o ~ r n  n+ my ' home plantation,' and bounded as above, 
und including thc L c o u ~ n ~ o n s '  below Trenton, shall, at  the 
death of my son James, he leaving no lawful heir or issue sur- 
r iving him, deicend to my son Kathan McDaniel, or his lawful 
licirs or iswe swvir ing him, to him, his heirs and assigns for- 
wcr.  

Now, i t  is adnlitted that thc testator's home, and what the 



l)l:lintifY injixti n : ~ i  tlic ''lioirte plantation," arc within the 
I,oundarp ipecifietl. There is hut one bounclary ict forth in the 
paragraph ; that ho~~ntlnry i.; crborc tlie proviiion as to the " 11onre 
l)Iu~~intion" " a r ~ l  1)oullded as  al)ove"; there is no iul)-bou~ldary 
or any 1)ound;uy specifi~d inside thc bouutl:lry given; it is one 
:~ntl  one whole hor1ni1:n-y, starting at a fixed point, "the morxth 
of :l ditch," :rut1 paiiing in rnany direc+ions, embracing n large 
body of land awl d i n g  at " tlw station or hcginiiing." 

Thcre is nothing to \\liic.h tlrc wortli "ant1 I~onnded as above" 
im ]lave auy, the rcrnoteit, rrf(wncc, if the!. (lo not rcf'er to the 
l)o~~ntlaq- nrentionetl. I f  they do not apply to it, thcy must bc 
trwtecl :I,\ meaningle+ atrd mere sr~rplninge. 

This is unl-caso~lirble and can~iot be allowetl. Tircl-c is nothing 
i n  the paragrap11 rmdcr consideration, or in  any otlle:. part of 
the, will, that warr:~nti suck a coilstruetioi1. Tile words "and 
bounded n5 abore" c~oming next after the words ( 'my liornc 
plantstion," plainly indicate, and \wre certainly intended to indi- 
~ ~ t c ,  ~ h n t  the tcdator irreant by my "home p1:rntation." HP 
knew that his home p1:mtation was composed of mndry tracts of 
land, I~ought from variou5 persons, at diEercnt times, and that it 
\\as import:lnt that he should define his rneani~~g i n  that respect. 
411 the first part of the paragraph he therefore fixed the boundary 
with ccrt:tinty, and afterwards he dwised his " honlc plantation,. 
rr, ld C,-:ind~tr' crs crbovr," to his son Katlian, in the contingencies 
lllentionetI. I t  appears also that he well ~intlerstootl his pirposp 

llol\r to  eff'ectuate I&. 1% had devised to his sol1 J:IIIIPS SCV- 

ern1 tracts of land and much persoid j,xperty, besides the land 
included in the boundary. A11 this property Ilc gavt: ti; !!k XI? 

daiileb absdatciy, 11n1ess he shonld die without issue, i n  which 
case this property so given him sl~ould go to his surviving sons, 
'* with the camption hereinaffer named." Then immediately he 

provides the exception, to-wit, the exception of the " home plan- 
tation, and bounded as above," which he devises to his son 
3Tathan, in  the contingency that James shot~ld die witl~out issue, 
thus leaving to the surviving brothers the tracts of land outside 
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of the boundary, and all the personal property, inclrtding the 
slaves. The phrase '( and bounded as above" not only serves to  
indicate definitely what the testator meant by " n ~ y  horne planta- 
tion," hut  it points out with certainty and identifies the land 
devised to Kathan McDaniel in the contingency provided for, 
as certainly as if there had been a devise to him directly. 
"Home plantation" might be definite-it might not; but the 
boundary designated, specified, made it definite and certain. 

I f  the testator had sinlply excepted his "home plantation," 
then a question might have been raised as to what lands com- 
posed it, a i d  his meaning in respect thereto. 

There is no ambiguity; nothing is left in doubt. The tes- 
tator had the right to declare what should constitute his "home 
plantation "; he did so by fixing a definite hounilary to it-one 
that leaves no doubt as to what he meaut, looliiog at the plaiu 
legal import of the terms he employed to express his purpose in 
the mill. I t  is so certain there is nothing to be explained or 
qoalified. 

Evidencc caunot be heard to explain, add to, take fron~, mod- 
ify, or contradict a will when its terms plainly indicate the testa- 
tor's purpose as to persons or things mentioned in it. In  such a 
case, it must be construed upon its own terms, just as z deed or  
other written instrument must be construed. I f  a will is SUE- 
ciently distinct and plain in its ~neaning as to enable the court 
to say that a particular person is to take, and that a particular 
thing passes, that is sufficient; and it must be constrned upon 
its face without r e s o r t i i ~ ~  to extraneous methods of explanatioo 
to give it point. Any other rule would place it practically 
within the power of interested persons to make a testator's will, 
so as to meet the convenience and wishes of those who might 
claim to take under it. 

I t  is only where the will upon its face is intelligible-suffi- 
ciently c e r t a i l ~ ~ f r e e  from a doubt and ambiguity m its terms 
and phraseology, but ambiguity is raised by something, or cir- 
cumstances, estraneous, outside of, or collaternl to it, that evi- 



?nl),jevt intc~~tlvtl, and tlierc i i  more tlian onc pcr\on, object or 

tlr ing of 1 il,c tlesc~riptio~~, cvklcnce i5 ~wcivc( l  to remove t 1i(, 
:mbiguity, : n d  cnnblc tlrc cowt to rcjcct onc or more of tlie 
1)wsu11~, or t l~ings to which the tlcwription of' the mill appIic5, 
:tnd t o  dctcrirliirc~ tire 1)eriolr or thc inhjcct-inatter thc testator 
untlcr~totrtl to be signified by ilie cicscription in tllc will. P'or 
c~x;ur~plc, if :i testator d e v i ~ c  property to his co114n John Smith, 
ant1 Ilc  ha^ two cousii~s of that name; in such wsc, parol cri- 
tlcncc ill be received to explain whic~li of' tlrc trio the pro- 
vision applictl to. A11d so, also, if a tcitator Il:~vc two " 11on1c 
plantatio~~c," one in one clircction froin liis d\cclling-house antl 
thc o t l~cr  in another, antl he devises the 11o111ts plar~tation to his 
son t J 3 n ~ ~ ~ ,  Jnmes may avcr and prove that thc cXevisc to hi111 
applies to, :ind embraces, thc onc lying to thc castward of thc 
othcr. Mr. Br~oomi in his Legal Alaxirns gives this apt illns- 
tr:ltion on thii srlbject : " A devisc m t s  nladc of' Iancls to 31. K. 
for lifi., remainder to her three daughter\, Mary, E1izal)eth and 
A n n ,  in fee, as tenants in conlnlon. A t  the date of the will M. 
P,. had two legiti~uate daughters, Mary and Ann, living, and 
one illegiti~nate, namctl Elizabeth. Extrinsic cvidencc was held 
a(1missible to rchut the claim of the last ~nentioncd, by showing 
that M. B. fornlerly had a legitimate daughter named Elizabeth 
who died some years before the date of' the will, and that the 
tcstator did 11ot know of licr death, or of the birth of thc ille- 
git in~ate daughter." Bwoni's L c g d  Maxims, 475; Barnes v. 
ISi?~/n2s, 5 Ired. Eq., 392; Stozue v. Unzh,  10 Ired., 431 ; Insti- 
tute v. L170r.zoood, Busb. Eq., 65 ; .Jona v. Robinson, 78 N. C'., 
396. 

The  case before us doe3 n o t  prcwnt :I question of lrrtent am- 
hiyuity; thc question is, wh:~t vt~r~titutecl the " home planta- 



tion of the tcitator ; he settled that clefinit~ly, :111(1 t11~rcii)rc 
the testimony pff'ered was incompetent. 

There is 110 error, and the j u d g n ~ e n t  nlusi be afiroml.  
No error. Afirrnetl. 

J. 11. EDWARDS, Ad~n'r ,  v. \V. IVARRES ;ind others. 

I .  A devise o f"  the whole of my lands" to devisees, include> land acquired by 
the testator after the publication of his ail1 v11ei1 no intentio~i to the con- 
trary appears. A subseqnent clause in the  will here, directing " nly other 
property of every kind not before nle~~tionecl to be sold," ~ e f e r s  to other 
personal property. 

2. So mucli of the judgment below as u n d e ~  takes to settle the lights of the 
defendants, beyond the instrr~ctions to the execlitor, is not authorized in 
this proceeding. 

( T u y l o e  v. B o n d ,  nusb. Eq., 5 ;  Robinson  v. ilIcDiam~id, S7 N. C., 453; Cf1~11n- 
pion Ex-pwle, Busb. Eq., 246; R~crzoley v. Collins, S S  N. C., 605, cited and 
approved): 

CIVIL ACTION tried at  Spring Trrrn, 1882, of NORTHAAIP- 
TON Superior Court, before Bennett, J. 

The plaintiff appealed from the judgment of the court below. 

i4Aes.s~~. Peele & ,Waynard, for plaintiff 
No counsel for defendants. 

MEBRIMON, J. The single question presented in the record 
for our decision is, whether or not it is the duty of the adminis- 
trator with the will annexed to sell the land acquired by the tcs- 
tor clfter the publication of his will? The decision of any other 
question in this action would be heyond our jurisdiction and in- 
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operative, T h e  action is not brought to  construe the  will and  
settle the rights of thc devisees and legatees m d e r  it, nor are  the  
pleadings adapted to such purpose. Hence, so much of t h e  
judgment  of  the court below as uudertook t o  settle the  rights of 
the  parties defendant beyond instructions to tlie executor, was 
nuauthorizetl and  iulproper. T h e  action is  brought by the  ex- 
ecutor t o  obtain t!ie instructions of the  court in  regard to  the  
discharge of a present du ty  by  him. Toyloe v. Bond, Busb. 
Eq., 5;  Robinsou v.  ,VcDinrnzitl, 87 X. C., 455. 

B y  t h e  first clause of the will, tlie testator devises to his mother 
:ind grandniother a life estate for  their joint lives, and for the 
life of  the  survivor o f  them, i n  the  tract of  land designated "as 
thc plantation on which I reside," and he  makes other provision 
for them therein. 

I t  does not appear upon thc face of the will that  he o~kncd  
lands a t  the tinic of its publication o t l ~ e r  than thc tract devised 
as  above stated; i t  seenls that  he  did n o t ;  i t  is possible, l ion- 
ever, that  he  dicl. 13ut be this as  it  may, hc devised the  " whole" 
of the  land he then owned to the persons named in the  second 
clausc of the nil],  "at  the death" of hiq mother and grand- 
nother .  The second clause providcs as follows : 

" I t em  2. A t  the  death of' my grand~nother  and ulother above 
named, I give and bequcath to  m y  sistet's, Elizabeth T'i'arren, 
wife of ?Vilcy TYarren, X a r y  E. Johnson, wife of George T. 
Jo l~nson ,  Lucinda Bri t t ,  wife o f  I<. R. Britt ,  Jul ia  A. Brittle, 
wife of J o h n  T, Brittle, Delia Sumner,  wife of Isaac Sumner, 
my nephew TV. H. Atlrinson, son of J. H. at kin so^^, deceased, 
the zchde  of my Inizds, to be equally divided among them clor- 
ing their iiatural lives, and a t  their death, to  their children for- 
ever: except the burying-ground, containing a half acre of land, 
v hich I reserve as  3 huryiug-place Tor the family." 

It will be observed t h a t  :he testator provide5 first, for llis 

mother and gl.anrlmother; after then] thc  perions named in the  
above recited c l ~ u s e  mere the e s c l u ~ i v c  objects of hi, bounty. 
He gdve thcln hi- \ \hole  estate of c w r y  nnture an(] kind, after 
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paying his debts and the costs iucident to winding up the same. 
H e  devised to them '(the whole of my (his) lands." I t  is mani- 
fest that he then intended they should hare  his lands, and that 
11e had no expressed desire that any part or parcel of them should 
be sold, nor does i t  appear that he had m y  motive to direct a. 
sale of any part of them, nor is there anytl~ing in the mill that 
raises a reasorlablc inlplication that he intended a sale of' them; 
nor does it appear that he ever afterwards changed his purposc 
as to any land he owned or acquired up  to his death. 

Then it is clear that at  the tirnc of tllc publication of the will, 
the words in the fonrth clausc, "my other property of every 
1:ind not bcfore mentioncd be sold;" Be., do not cnlbmce or refer 
to the land, or any part of it. By the terms (( other property," 
was meant such other personal property, farnling utensils, 
\vagons, corn, cotton, bacon, $c., as his  noth her and gr:~ntln~otller 
might not require. This provision looked to a prompt :vintling 
up of his cstate, and this view is strengtllened in sorrlc degree by 
the fact that hc directs in the third clausc of the nil], that "thc 
personal he LLloanetl to his niother and gmndn~other 
bhould, at  the death of the survivor of Illem, bc divided equally 
among the persons named in the fonrth clause (n2y sisters and 
nephew before named). T11i.j property is not to bc sold. 

Therc is no l)rovisiou in the will, that in terms refers to the 
land acquired nfter its publication, nor is there anything in the 
nature or circnmstances of it5 provisions thnt indivate tllat such 
land 5ll:ill serve any special purpose, or go otherwise, than iis the 
sanic ~conltl do if the will had becn cxecutetl just \)cfore the 
death ot' the testator. 

Ordinarily, a will is to be construetl as having been made inl- 
n-~diatcly before ti:? death of the testator. THE CODE, 52141, 
11.> 

proTjclrs tllat ((every wiii >.hall be construed, with reference to 
the real all(l estate corn~;:'ised therein, to speak a d  take 
effect 3s if i t  had been executed irnrnedktely bcf'ore the death of' 
the testator, unless a contrary intention shali appear by the will." 

There is nothing iu the will hefore us by nhich i: appcars that 
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VAUGHAN v. FARMER. 

the testator intended i t  to be construed as speaking otherwise 
than at his death. All its provisions may operate aud take 
effect, as if he had executed it just before he died. And so 
construing it, the "whole" of his lands passed to the devisees, 
and there is no power, express or implied, conferred upon the 
executor to sell any part of it for any purpose. Clmnpion Ex- 
parte, Busb. Eq., 246; Brawley v. Collins, 88 N. C., 605. 

Looking at the whole will, the general purpose of the testator, 
as well as the particular provisions of it, we are satisfied that he 
did not intend, or provide, that any part of his land should be 
sold. 

The court, therefore, properly held, "that the administrator 
with the will annexed is not authorized under said will to sell 
the lands acquired by his testator subseqrrent to the publication 
of his will"; and this much of the judgment must be affirmed. 
,Judgment accordingly. Let this be certified. 

No error. Affirmed. 

J O H N  \!'. YAUGHAN v. W. D. FARMER. 

IWZs-Powel- of executor to sell Innd. 

1. After a bequest of personal property, the testator devises lands (one-sixth; 
part to be given to devisees named), and, upon the death of bis wife, pro- 
vides that the same " be sold for the best price that can be obtained, and 
the money divided as hereinbefore named, that is to say, into six parts," 
with a similar provision in other clauses cf the will in reference to land 
and personalty, but without saying by whom to be sold; B d d ,  that the 
executors have n power of saIe by implication. 

2. The general rule, that executors have no power to sell lands directed to be 
sold for division among devisees, when no one is designated to make the 
sale, does not apply where by a proper construction of the will the intent 
of the testator to vest such power in the executors appears by irnplica- 
tion or otherwise. 

(Foster v .  Oaiye, 2 Dev. & Bat. Eq., 209; McDouell  v. White, 68 N. C., 65 ; 
Hester a. Hester,  2 Ired. Eq., 330, cited and approred). 
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SPECIAL PKOCEEDISG comn~enced before the clerk and heard 
at Spring Term, 1882, of WILSON Superior Court, before Gil- 
mer, J. 

This was a proceeding for an  order to sell certain mill prop- 
erty for partition. The plaintiff alleged that the sale of the  
same by execntors under the power supposed to be conferred 
upon them by the mill of the testator, was contrary to law, 
Upon the facts agreed, which are set out in the opinion here, the 
court below held that the plaintiff was not entitlcd to nlaintain 
his action, and from the judgment tlisniissing the same, the 
plaiutiff appealed. 

Messrs. Comer &. Woodard,  for plaintifX 
.~Wessrs. 8trong &. Xmecles, for defendant. 

S ~ T H ,  C. J. John Batts died in tile year 1858, seized autl  
possessed of certain real cstatc, lmown as his mill, and leaving 
a mill which was in April provcd befox the county court of 
Wilson, and the executors therein appointed (?I7i1iii;!n B. Batts 
and William %. Battsj, a t  the ?!lie t i n ~ e  accepted the trust, ii;ok 
the prescriloecl oath, ant1 entered upon the discharge of their 
duties. The mill is devised iii the  first clause of thc will as 
foIlows : 

Item 1. lLI give  into my wife, Mary Ratts, during her life or  
widowhood, one feather bed and furniture, one blue chest, one 
cow and calf, one sow and pigs, one clapbank mare, one sidc- 
board, and one blue beaufet, all the kitchen furniture ; and also 
one hundred acres of land, together with the dweliing and other 
improven!e:its, with the whole of the grist-mill and contents; 
and after the death or widowhood of my wife, Mary Batts, I 
give to my son, David W. Batts, the same hundred acres of land, 
as given to my wife; and after the death or widowhood of my 
wife, Mary Batts, I give to all my 1ivi11g daughters, and to my 
granddaughter, Mary A. Gay's living children one-sixth part of 
the above named n d l ;  unto ~ n y  daughter, Kessiah Morris' living 



childre11 one-sixth p r t  uf the saicl ii:l:l~etl ~trill; I give ontt, [I!? 

daugl~ter Ilebccca Batts one-sistli part of tile said n~ i l l ;  I give 
unto nly daughter Bashaba Williford one-sixth part of tlic rilid 
~rlill; 1 give unto my daughter Evelinc Parker one-sistl~ ~ : I I  t 

of raid nlill; I give uuto my (13~1ghter Milly Batts one-s:xtl~ 
part of snit1 nlil17 and devise, after the death or widowhoot1 ~li' 
my wife, for said 111ill to LC sold for the best price that e m  111. 
obt:~i~iecl, a d  the money divided as Iierinbefbre named-tlt:! t i.+ 
to say, to be divided into six parts." 

n, l l l c  life tenant and s t~rr iv ing wife wcut into possessioti allti 

occupied the clcvised inlids until her de:ltli in 1863. 
I n  May, 1864, the executors, iu the a s s u ~ i d  exercise of' tlto 

power conferred and i n  accordance with the nutlerstood dirw- 
tions ol' thc testator, advertisctl a d  sold the mill property 1;)r 
the soul of one tlio~ivand dollars on :I credit of six n ~ o n t l ~ s  ( t \w- 

thirds of the pnrchase nlolley r e~~r~ i rc t l  to hc paid in coin ;ll:tl 
onc-third in  currency) to the defendant, :~iid r ~ ~ ~ d ~ r e d  :III : I C V O I I H ~  

thereof to the s :d  co~inty court. The price being paid, ih(8 tax- 

ccutors c o n r q c d  by deed the said ruill propcriy to Irinl, n!ul ):<, 

has since reii1:linetl in tlie orci~pation :ml tire of the sanic. 
Tlie clcviicc and clangllter, Nilly Bntts, intcr~nnrrid wit;) ( H I L L  

Vauglian :wl died in 1860, lcaving the plaintiff; Jol111 12'. 

Vaug-linn, their only clliltl; and tllc father also (lie0 Ocf'wc~ t l ,c  

iustitution of' this action, ~ I I  April 2lst ,  1879. 
r 7 l l re  otlicr divisees i>n\-e :wigned their intcrtst i n  ihc 111ili 1 1 ,  

the tlcfendnnt. 
The plaintily, :~sjunling the nullity of t l ~ c  deed made I)y :I:<, 

csecutors, demautls in his c.o~np!:~int tlrnt the mill 1)2 , q o l l i  :inti 

his part of the l x o ~ w l s  sclxwated and secured to 11irn. 
The only cjrwstion lrcsentctl ill the  plaintiff"^ appc:il ; I ! : I I  

31*g[lcd before us is n-3 to the v:~li:lity of thc action of t l~i:  (x : i< i< ' i l - -  

tors in untlerfal;i~lg to c.secutc t l ~ c  directions of tllc tc:;T:\lor i i l  

tlie clispsition of' the remainder in  this property. 
It is conc:e<letf to I)e tlic rille c~nfoi-cw! i t 1  111e c o ~ ~ r t s  of %hgi:r:;tl, 

t!t:it \ v ~ i c r ~ ~  I:11i(13 :ire t l i~!c :~( l  to  I N ,  .+o!(l ~ I I  ord(>r to :I ~/ivisiw~i 
.> 1) 
1 ) s  



:tmong thc devisees, and no persons arc designatetl to make the 
a l e ,  the power cannot be exercised by thc execator, whose fur~c- 
lions are confined to the administration of the personal estate. 
The same rille, where some statute does not interpose, prevails 
sellerally, and is recognized in the adjljudicatious in this country. 
Ent, as i t  is a matter of construction with a view of ascertaining 
tlrc testator's iiitentio~~, the power vests in the escc.ntors \vhcn 
tllnt intent appears by implication or otherwise. 

Thni ,  if there be a n~ixed fund consisting of hot11 real and 
l ) ~ r ~ o i ~ a I  estate, as the latter is in the hand.: of' tile executor ilnd 
1 ( m u ~ t  dispose of t!:stj i t  \nil! bc inferred that the testator 
i l l c n n t  tlml he d ~ o ~ i l d  dispose of both estates. 

AIKI the same inference is dmwn from :t direction to pny debti 
( I :  provide a filild for the cliscllargc of' legacies, and, indeed, 
I\ l~cncycr it i5 sccn that tlic funcls derived from thc sale arc to 
20 into the 11a11ds of t l ; ~  executor as S I ~ ,  in  order to give effect 
t 1 1 I n  :ill ir1c11 cases the power is deemed to vcd  in  the 
~ x ~ w t o r s  hY n c c e ~ w ~ j -  implication. Sugden on I'on c r ~ ,  134 ; 
i:,cfcr% v. ('rnigc, 2 1)e.i.. R Eat. Eq., '309; and the nnrncrous 
: ~lthoritiei rcferrcd to ill the opinion of Dsrrr:~,, J., I l c l h c . c l l  
I Il'hitir'c, 68 S. C., 6 3 ;  T)e~.ol v. P m l i i ~ ~ g ,  2 John. Ch. Rcp., 
2.72; k Keilt. CORI., 327. 

111 a more recent ( w e  before 1-ice-Chancellor Wigram, w l ~ r e  
*i1: testator dwisctl wrtnin copy-ltoltl 1mdi  to be sold nt l)uhlic- 
, lietion vitllout i:lyinq Ly whom, aiicl he bequeathed the money 

. . 
: I .  1.1112 from tlic *ale : ~ I O I I ~  ccrtairi p e r ~ o n ~ ,  it i5  aid : "I  thit~li, 

! 1 ~ 1 1 "  he anthoritic~ a> tliry no\\ stand, T am bound to lloltl t ha t  
~ I K .  c\ccutors have u power ol' sale by implication, and that they 
. t i c  tllcl*cforc properly made jmrtics to thi, suit. ('iirt;s v. 1 3 ' t i l -  

;+ or];, 8 Hare Ch., 23.  
A5 the intcnt of the testator itmy be ascertained from thc ns5o- 

c . ti011 of both I<inils of property in the devising ckm itielf, 
froin the rqairement of service appropriate to the oflice of 

c-recutor, -o it n ~ a y  be from other provicio~~, of the instrumr~it 
;\here -:lrr:lar tcriils are used, for it is reasonable to s u p l ~ o ~ ~  they 
,I 1111 to 1 ) : ~  thc same sense and luconing in enell. 
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specific iniposition of the duty upon tllenl. The  statute w ~ t 5  

passed obviously not to enlarge the powers conferrctl c~pon csv- 
cwtors, but to provide for cases ~~~~~~~e some die or sefuse to :~c.t ; 
or where all die or refuse to act; or mherc llone arc notninutcd, 
and give the same power, conf'crrerl upon all, to sr~cll us nil1 
assuwe the trust, or to an :~tlmini,tritor with the will nnncsctl. 
Tlre first  orti ti on is :L substantial re-enactment of' tlw :~ct  of 21 
Henry VII4, A. 4, wit11 ,711 nmcndtnent to supply an o ~ n i s - i , , ~ ~  
;tnd ~)rositlc fin the casc where IIO cseeutors are appointed, nhi(41 
U:I:-, I ~ o \ \ c \ w ,  by c11n5t1wction 11( Id to Lo within the scope of' t I 1 ( 3  

it:~tute, i l l  J A ~ s t ~ r  \-. I h t e r ,  2 I1e<1. Il:q., 330. 
It is true the amerldment c.onfel.i tlic power where IIO e ~ e c . r ~ t o ~  

i., ~r:mt:tl ( ' i l l  :I will devi,ing Iandi to  lie soh1 or to  be sold by (pc~ , -  

c.reior:s; b :~ t  :I larger op~r3tio11, give11 to thczc words than t111w. 
tzsc-(1 I)IW iou?ly, \rllich veit the power in 3 part of the esecotor+, 



C'r\-rlJ A c ~ ~ o s  f ir  c~)nstroc.tion of will heard at  Spriug Term, 
18S2, of Ronesos Rnpcrio~. ('orlrt, before Shipp, J. 

This :letion was b~.or~glrt 1)y tlrc plaintiff executor of John W. 
EPo\rclf, dece:md, to o b t n i ~ ~  tl~ch :dvice of' the court ill refcrencv 
11, his duty in atlministcrirtg tlw estate of' his testator. Tlw 
vlauses of' t h :  \v i l l  :ifEc:irrg tlw :t~lministration of' tllc personal 

T I ,  . . The esecLutor in this procccdi~~g is entitled t o  
the advicc of' the coart for his guidance and direction in the dis- 
c4l:uge of his own fiduciary duties only ; and of the numerou.; 
i~ltcrrogatorioi; propout~ilecl for solution, there is but one at  ail 
c!or~btf'ul i l l  which he ha5 any pcrsonal interest to he affwtrd. 
Ti~;rt  enquiry is as to the import of the concInding clause, 
\ \hercii~ tllc testatoy nses this language in reference to the ex- 

ecator : 
" I \vish him to \vind 1111 as slowly as he c ~ o ,  as I hope the 

1)onds and conpons will pay all my just debts and considerably 
niore, and have the lands. H e  is rnlpowered to sell them as I 
\ror~ld, or hc may think proper." 

The  question aslietl is whether the word " them " embraces the 
1;rlids as \wll as the bonds and cottpotts, or the latter only, md 
uc concur in the interpetation of His  Honor which excll~des 
t hc land ant1 caonti~~es the I,crwr cwlferrcd to the b o ~ d -  and 

4'1 111 ]lolls. 



' I ' l l ~  other intcw-ogatories, ~ ~ o r e  t11:rrl twcr~ty i l l  n r ~ r ~ i h ,  are 
in r o f i ~ r r ~ w  to t l ~ c  K:II cst:~tci tlcvirctl ; thc ~wpec~tivc~ intc.rc+ts 
of t l ~ :  sisters :is life tw:~nts;  a 1 ~ 1  oS t11c ~ f i ~ n c l ~ ~ l ~ i l ~ l r ~ w  who xrcL 
twtitled i n  I Y J I M ~ ~ I ~ C ~ ;  t ~ n d  the I)CJ~SOIIS t o  n1:11.;0 the 1 . 3 1 ~  I I I ~ ~ I I -  

tionctl t.o Stephen ant1 Andrew L\sl~lcy. 
O f  i l~ejc  it is old?; nwess:iry to say tllat 111(' exoe~rtor (]is- 

r:l~arges llis tlnty i l l  delivctring t l ~ o  prol)crty givciri t o  t 1 1 ~  sisters 
a(# t l ~ c n ~ ,  ant1 to tlw survivo~~,  0. M. I~'rrllcr, ii' I ~ a s  not tlorlc. 
so while 1 ~ 1 1 1 1  \.\-(w: alive, ant1 wit11 : I I I ~  c*ontrc~vc~.sy \\~Jrich rllily 
arise : I ~ K I I I ~  g~~:ir~(l( : l~il( lrc~~~ as to tlwir r(:spo~ti.\-r ~ I I ~ I ~ o ~ ,  
:dtw th :  { i w t  11 (>l' t h ;  survivi~lg lilk t w ~ r ~ t ,  t 110 ( ~ ~ ( ~ * i r t o r  11:1s 

nothir~g to do. 'That wnlrovcrsy tlicy must sc~ttl(5 :II~IOII;  t l~('rn- 
w l v w  wlwr it I)ccwnc.-: :\ prai:ticd onc. 

\VC II:I\.I: I ~ ( ; I ~ I : I I ~ I < ( ~ I I  t11:tt p o 4 l ~ I y  O I I ( !  ot11~~r ~ ~ I I I I I I ~ I ~ ~  \\,:IS, 

~ w o l ~ t r  to 1)c : ~ ~ ~ s \ \ . e r e d ;  :md tll:~t is, n-110 :KC to  n ~ k c  tlrc COII- 
vc:y:w~s to  Stt!plltw :md .I:ilnt>s , \ i l , l ~ y  1' 

, 7  1 11c langu:~g,rcl ot' tl~t: wi!l is too p1:iirl to : i t h i t  of' :t tloul)t, 
sin(*(: tllc tcst:ttor S I ~ S  in positive ternw, " 1  wid^ my sisters tct 

strll," and then closignates tracts t o  h: sold ant1 thcl tc rn~s  of' s:~lc~, 
n-f~ic:h lards arc. part of tl~osc tlcvisetl to t h c ~ i ~  and in r c ~ n a i ~ ~ t l w  
to their gr:indrhildren. 

Tllc principle which governs the. court in entertaining ::tpl)li- 
cations of' this kind, mt l  t l ~ c  cases in wliicb advice will hc given, 
is so clearly stated ill Tctyloe v. Bond,  Husl). Kq., 5, by the late 
Chief-.Justice, : I I I ~  i~ so appropriate to tllc pl-went case as to dis- 
pense with further con~n~ent .  Sec Xobinson. v. ,lfcl)ia~wtirl, 87 
8. C., 455. 

We find no error in tllc rulings of the conrt 11pon the enqui- 
r.ics of which it could takc rightful ctopizance in this proceed- 
ing, as we have explainctl, and now otl~ers arc intended to be 
decided. 

There is n o  error. Let  this he certified. 
No error. Affirnietl. 



1. A testator cannot appoint n testamentary grlardi:ln exc.nl:t 1 1 ,  l ~ i k  ~,rrli c1::!- 

dren. TIIE CODE, $1562. 

S~IITH, C', J. T h e  case agreed nncl submitted nithorit :ic.tic 11 

under section 667 of THE CODE iuvolves the construction of' 

several provisions contained in the will of Robert TV. Pittrnm, 
the defendant's testator, and the appeal is from one o n k  of' tlw 
several rulings of the judge in tlie court below. To thiz oiir 
attention is confined. 

The testator died in  December, 1883, leaving a nil1 wllicii 
bears date in August preceding, a n d  has been duly proved. I l e  
nominated therein his brother Raffin A.  Pittmalt executor :II ti 
his wife P. Eliza Pittmau executrix, of wholil tltc fo rnm 1 I - 
nouncetl a d  the latter accepted the (rust and took tlic p~ t i!wl 
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,: roiir ~ ~ ( l i n g  I to~td on l!., to ta l i c ,  ~)r,\sc..*ion : ~ M I  ~:~allagc tlrc 1,l.o~- 
I 1.1~ for lrii cliildrcn. Thi i  i i  thc only point p e w ~ t e d  in thc 
:rl~pc:lI, tlrc partiei acquicsci~ig i n  t11c I riling\ of the court Il])on 
fllc ot!ler matters in cootroveiy bet  orlt i n  the caw. 

1')~. direction that the plaintiff C. A .  Camp, the father, shall 
.. :wt : ~ s  gnardi:nl " in thc r:ir ant1 111:inagenient of' the cstatr 
car,ln~~iittcd to  Ili.: ri~stody during tlte minority of the iilfai~ts, 
t loc . .  not conititnte l ~ i m  :I tc$tmlc111~ry g~mrdian, for hc can 
: r l ~ p ~ i ~ ~ t  slrd1 only to Iris own children nnder the statute (THE: 
('onr:, G I S ( i d ) ,  antl the rnrc of thew inft~lrts i. by law reposcd i n  
I f r .  A testator cannot  mint :I tex&mie~tary guardian 
c\-c\n t o  llis o\\n grandcllililrcn. Tl i ' l l i r rmso~~ v. .loid(r?c, B U G ~ .  
Eq., 46. 

T h r  rlw of the-c woldi in that conncvtio:~ i i  lather to define 
t l w  autlrority confcrrcd and indicatc the degrect of cnrc antl atten- 
ticw t o  Ilc qivcn in it5 exerci~e, n~iimilatinq tlrclrn to S U C ~  3~1 

attac~lr  to :t gr~anlinu appointed under tllc statute. 
r ,  1 hc testator in tli~posiug of hi5 property has a perfecst right 

t o  dcsigmtc in whose hands it shall be placed for rnanagemcnt 
for the benefit of others during a specificd interval, as much so 
:IS to commit the whole cstaic to csccotors in whose capacity and 
ilrtcgrity I IP  confides; and in EUCII  cases no security will be 
required, nnd no interfwcncc allo\red, until hy mismanagcmc~~t, 
actu:rl or irnmintlrt, it appears that confidence is misplaced alld 
i1;jnt-y may result. 

I n  Iliridctirn v. Yisher, 4 Jones' Kq., 390, RUFFIY, d., thus 
:Inirwrs an application' to the col~rt  to intervene for the protec- 
t ion of property against an insoIvcnt cxecr~tor : 

"There docs not appear to be any change, for thc worse at 
1ci1-t, in the property or credit of the executor, since the death 
o f  the testatcr. The mere poverty of the executor does not 
authorize the court, ngaiust the will of the testator, to remove 
trim I 3 7  placing a receiver ill his place. There must be, i n  
addition, some maladministration, or some danger of loss from 
tlw ~ni~eontluct  or  negligence of the executor for which he will 
not I r c b  :tlllc to :ttlc;\rrr I)y reason of his inso1wr:cy." 



C'im 21. I'ITTXAN. 

This itaterrlent of the rule i5 reiterated by H ~ T T L E ,  J., in 
IWkilts  v. Hco.~is, 1 Wins. Eq., 41, and again approved by the 

court in ZJeiyl~boss v. J h r n h ,  7 8  S. C'., 42. 
r 7 1 he tcitator lias clothed the father, as trustee, with the right 

t o  tahc posssesiion of and manage the cstate for the advantage of 
the infmts, and lins not required any secwity other than that 
fhrni>hcrl in hi+ pcrsonal fitness for thc imposed truqt, and h i s  
parental ~clation to  thc beneficiaries for whom hc is to act; and 
\ \e c,n~not imposc tcrnis or cwditions n h i c l ~  the testator llas not 
in~po*cd itr hi? will. I n  dispensitrg with any Lecurity a i  to hi-, 
cxec.utor-, wllicl~, as lie seen15 to have l i l > ~ \ ~ n ,  \ Y : I ~  under so~nc  cir- 
c~~inztancrs reqairecl (Tr~r: COD]:, $151.5), hut not such n i  txistctl 
i n  tl~ih case, he - h o w  that his attention war  called to the matter, 
3113 Ilis iilence on the subject i n  appointing the tru-fee \\?a> ntrt 
the rcsrilt of inadvertence, but  of n positive purpose to in~pow 
no 9ucli obligation upon him. 

'I'herc is not a suggestion, inviting the inttwcntion of ihc court, 
of n want of fitness and capacity in thc trr~stee, of any rnani- 
fcsted tlispo?ition 01: his part to misuse the trnit citatc, or ina- 
hility to make good the dnmages if he shonltl inisn~e it in tlisrc- 
gad of both fiduciary and parental duty, and i t  woaltl be an 
unn-wmntecl exercise of judicial power in the court, in n n c h ~ ~ e c l  
cilwn15tances, to req~iirc what the owner of the property die1 not 
Lee fit to require, f i~rther security for perml:~l fidelity i : ~  the cli-- 
c h g e  of the imposed trust<. 

We, therefore, concur in the ruling of tile coort and decl:~rc. 
there is no crror. This mill be certified to the end that the r,luw 

may proceed to find judgment in the coort below. 
S o  error. -If'firn~etl. 



SAltAII TAYLOR and others v. JANETTE NARIS and others. 

1. " I g i rc  to tny four t l i n ~ g l ~ t e ~ ~  the plantation on which 1 now l ire .  Tliey 
sell the land and dividc the money, or  one niay sell to another, h i t  

they must not divide the 1:lntl. " " * If any of my daughters ( l i e  
witllo:it issue, their portion is to be equ:llly divided among the three stlr- 
viv(~rs, ~tc."; 13&1, there is no direction t11:it the land s l~a l l  be sultl, bttt 
only that the devisees may sell if they wish to do sn. And hence the 
1:incl is not converted into personalty by the ternis of the will. 

2. IJeld f u ~ t h e r :  Upon tlie deatli of the testator tlie dau;liters beciirne scieetl 
as tenants in common of a fee simple estate defeasible upon the dent11 of 
:my one of tliern a ithout issue. 

3. And on  the death of one, her portion goes to her tlirec sk te i s ;  and upon 
tlie liappening of this contingency tlie words of the \rill arc wtisfied :rnd 
:I snccession of survivorships exclnded. 

4 Testimony offered to explain the intention of the testator in tlie use of the 
"&," and to show that tlie portion of each dtu~ghter dying was to go to 
the snrvivor orsorvivors, was properly ruled out. I t  is n patent ambi- 
guity arising on tlie face of the instrnrnent and a question for the court 

5. Parol evidence is adniissible only where there is a latent ambiguity arising 
dehom the will-as to tlie person o r  thing meant to be described, or 
rebnt n resultirig trust. 

(Hillinrd v. A-ectrney, Bnsb. Eq., 221, cited and npprovetl). 

SPECIAL PROCEEDISG for sale of land for lmtition, con]- 
n~encetl befim the clerk, and heard at Fa l l  Tcrn~, 1883, of' 
ORAXGE Superior Court, hefore MacRae, J. 

The plaintiffs allege that they and the defendants are the 

heirs-at-law of Eliza Carden, who died intestate in the !ear 
1582, :tnd as such arc entitled 3.4 tenxt1t.i it1 cwnrnon of n tract 
of land t l (  scellded from thc: intc-tate, situatc i n  Orange county 
OII  the water- of E.tck c.1ec.1;~ :tt!joining the lands of John Car- 
1131, .Johlt JltCr,lck.v~ a * ~ t l  s,:l,cr-, Iirrow:~ thck "CA):; ,~latv." 





ant1 Enlily \rere 211 c1t~:ltl witllor~t issue, h:xving survived their 
fhther the testator--- t l w  ssid Emily dying first, Marth:t nest, 
a d  then Elizn, Iv:l\.iog Frances .Tones the sole survivor of' 
tllenl ali. 

'rhe clcfcndnnts, .iu!les and his wifc Fmnces,otIerred to shorn by 
the dmftsinan of tlic will that the testator's intention was, that tllc 
sole surviror of the fi)r~s sistcrs sliould have the whole of tlie laud 
11p011 the tlcntli of t11c oilier three withor~t issue, and that wns 
whnt was intcntltd l)y the character " &c.," at  the elid of t l ~ t  
sistli c.1a11sc. Brit If is  Honor, holdiug that sncli evidenc,e was 
inc:on~pctcnt, rulctl it out a d  the ckfcndants excepted. 

I t  fim insisted by thcsc defcuclai~ts that Fra~lces, as sole srir- 
vivor of' licr sisters, was cntitlcd to tlic wliolc of the land; awl 
if not,  to tlic oiic-thirtl thcrcof upon the tle:ltll of' llcr sister 
I.::l:ily. Tt n-:IS :lIso :wtcndccl by tiicr~i t11:lt; i n  110 event ~ 1 ~ 1 - ( ~  

the 1)l:lintifl's entitled to x1y p r t  of tllc hntl, :is hy thc tcrols of 
the will, t lw sanlc w;ls coilvertccl into p(:rson:~lty :1nc1 gocs tu tli(x 
~)(~s(1:::11 r.ci)r(~!~(~l~t:~tivc~, ::ml not to thc hirs-at-law of tlw clcce~~sccl 

L I IF  lt(?r.+ (11 ,I 
r 7 I lie c ~ ~ i - t  xljudgetl t h t  Ij'xulcw eJo~les w:ls [lot s c i d  iii fiw- 

si!nplo alj,sol~~tc of the tract of' 1:lild clcvisctl in thtt sistll c l : ~ ~ ~ s c ~  
of tlie will of Willinill Jdaris, blit t l ~ t  upon hi:: t l c : ~ t l ~  tlw fijr~r 
d:~r~ghtere, IPIttrtl~:l, Hliz:~, 4':lnily arid E'rar:c:cs I)cc:~mc scizctl 
al~solntely of' the lantl as tenants in conmion, and upon the ilc:rtl~ 
of i\I:~rtll;t, El im :xnd Emily, their shares in tlie lantl dcsccndrd 
to their I)rotl~crs autl sisters in general, or thcir issue, in equal 
proportions. ll'ronl illis judgmcnt T. J .  Jones and wifc Fmncrs 
appealed. 

I ,  . \\ie concur with His  I[Jonor in holding that t l m c  
i q  no fonndution for the position taken by tlle clefendants, that 
the land devised in thc sixth item of thc will of Tliillinm h h r k  
was converted into l~ersonalty, and therefore the plaintif& toulcl 
not sustain their petition. There was no conversion in fact and 





the legatee, generally, at  sometime or  other wlicnerer it nlny 
happen, as the period a t  which the estate is to become al)solute, 
the fonner will bc adopted, d e s s  tkere be ~ c o ~ r l ~ s  to .forbid it, or 
some consideration to turn the scale in favor of the latter." 

I n  the mill nnder consideration there are words whicli forbid 
the reference of the contingency of tljing ~ i t l ~ o u t  issue to tlic 
4Ic:1tli of the testator. The will, after devising to testator':, fuur 
daughters the plantation on which hc lired, proceeds, " they 
may sell the land and divide the money or one may sell to  
another," giviug to them a power over the land whicli they could 
clot exercise until after his death. They conld not sell before 
the title rested in thenl, and no title c~onli1 rest r~ntil af'ier thc 
clcath of the testator. I t  follows, then, that the I~appening of' 
the contingency is referable to the deatli of the i l c ~ ; w c ~ ,  ant1 
t 1 p r 1  the death of the testator they bccoruc .wizcd a, tcnnnt5 jrl 

vomnlon of a fee simple e ~ t a t e  defeasible u p o n  ilic tlcatl~ of trrry 
o~:c of tllcni \zitllout issue. The word5 of the will being that 
'(if crrly of my da~lg11tci.i die without iswr, h ( r  portion is to he 
q11a11y divided among llcr Ihtw .si.qtci~," nccwwrjly, by every 
rc:~w1ia1)1e ~ o n ~ t r u ~ t i o n ,  confine the surrivor,d~ip to the tleatli of 
the fir-{ tlartglltcr n h o  might die, and e v l u d c  a construction of 
:I ir1rce4011 of' survivoisl~ips to thr  In3t  -urT iring sister. For, 
r l p i  the iIcat11 of nncb, tier portion is to  go to l ~ e r  three siitcri, 
and l ~ e n  two of thcm die, the word5 of thc~ x ~ i l l  cannot bc ap- 
~~ l i cab le  to the t \ ~  who are left. W11cn one died and her il~oic!y 
\vent to thc three sister<, the words of the  ill were sati-fed, ant1 
ttic~rc as no f i~ r t l~c r  survivorship. 21iUicw~/ i-. ~ G J C W ~ ~ P ~ ,  s v p a .  

That being so, thcu, when Emily died her moiety survived to 
her tlirec sisters to be equally divided betseen tllcm, by -nliich 
Frances Jones, the clefendant, became seized absolutely of onc- 
third of the land devised; then, mlleii Martha died, her moiety, 
not surviving, went to her sisters Eliza and Franceq arid her 
brothers and other sisters and their respectire reprcsentativei; 
and so, when Elizn died her moiety went to Frances and her 
lrrothcrs and sisters and tlicir reprezentatives. 

Brit the defendants c.ontcnc?ed that the cllaracter "$c." at thc 



624 IS THE SUPRENE COURT. 

~o11(,111jion of the sixth 'litem" of the will, s1iow.j that it was the 
intention of the testator to give over the portion of each daugh- 
tcr, a, they might sr1ccc5sively die without issue, to thc survivor<, 
null that a11 I~eing dcnd without issue except tllc defendnut 
Frances, she was erltitled to the whole cstatc absolutely, and t o  

show that that was thc intention of the testator by the use of 
t l ~ s  'b$c.'' the t lefenthts ofkrecl the testimony of the draftsn1~13 
of tllc will, but the evitlencc wai ruled o r~ t  by His  Honor, awl 
thc defendants excepted. 

There is 110 error in the ruli t~g of His Honor. " I t  is wclE 

5cttletl that pa rd  evidence is not adn~issiblc to s ~ ~ p p l y  any o111i- 
4m.i  or defects in a will, whic!i mayhvcocct~rred  through r ~ , i . -  

take or inadvcrtcnce. 1 Reclfieltl on Wills, (41. 10, $37, sub-div-. 
3, 3, 5; 2 Lomau o n  Esecntorb, l i  ; ITiygim l7. (?c(dt:i:r, 2:' 
Xcl., 11,i. 

r , I llc o:!ly vases in \~ll ich rstrin-;c+ e\ i~ lwcc  i.i :itl:nis>il)l~~ to  

chow t l ~ c  ii~tentio:~ of thc tcr::~tol- ,{I.: i i  liere t h r r  i- :t 1;ttcllt :ii11- 

higrlity, c. y., \\liere there is :I dcviyc t o  a pw,on I)? nanlc, 111ci 

there arc two or olore pelwns of that 11:11;11~; 1 1 1 .  wllcrc tllcrc. i -  
:I (1evi.c or ltequc.it of n thing, : ~ I I C ~  tli~i-(' :IIY' 1l10ro t11:11l 0 1 1 ~  

:lus~veriug tllc cleicription, :11d tllcrc i- 110 c l u ~  nffbrdeil by tlic 
I\ i l l  to point out the real pcrso~i or ol;jrcst of the tcstntor's ttoi~nty. 

Eut the "&c." i n  thiz \ \ i l l  is not an nrnltignity of tll:lt natures 
I t  is :a patent ambiguity, wlricli i.; defined to he snch a t  a r j se~ O I ~  

tllc face of the will itself, from tfle unccrt:~inty of the Ianguagc 
used or the vagaeness of tlle description or csprc3~ion; ant1 thi-, 
can only be explained by tile context ant1 sound wnsc of t l x b  

instrunlent. 
I n  X i 1 7 2  v. , l l i t i t ,  1 Jolms., Ch. Rep., 631, Chancellor I<m,r  

lays down the rolc. IIc i a y  '- it is a ~ c l l  settled rule that iee~nb 
not to stand ill need of much proof or illrlrtratio~t, for it run-  
t l ~ r o ~ l g h  a11 thr books from Chcuv's case (5 C'o. Rep., (%) down 
to this thy, that p r o 1  evidenrc cannot be admitted to iupply 01 

contradict, enlarge or v a r ~  the wordi of a will, nor to csplnin 
t l ~ c  intention of thc testator, esccpt i u  two specified cnses ; I b t ,  
~vherc thcre i s  :I latent ambiguity, arisil~g d ~ l ~ o r s  the i l l ,  :;- 1 0  
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the person or  subject-matter meant to be described; and, 2t1, to 
rebut 3 resulting trust. All the cases lwofess to go upon one or 
the other of these grounds." 

Ant1 Mr.  EDFI FIELD (ill V O I .  1, c11. 10, 537) says: " Perhaps 
a solitary dictzim may be met with (for there are volun~es of 
cases rrpor~ wills7 inmensus alinrurn super alias c~cnauk~s) in favor 
of the admission of p a r d  evidence to explain an ambiguity or 
uncertainty appearing ou thc face of a will, though I ~ : D  
TIIURLOW says 'there is no such case; if there he, wc may vcn- 
ture to say i t  is no authority.' I f  a will be uncertain or unintel- 
ligible oil its face, it is as if' no will l ~ a d  been made, quotl lioluit 
Iton tl'i.cit." 

r ,  Iherc  is error. Tlet this be certified to the superior court of' 

Orange county that further proceedings may be had according 
to law and i n  conformity to this opinion. 

Error. Itcvcrscd. 

In  the matter of C. 11. MILLEI1 and others. 

The  testator devised land to his daughter for life with rcrnainder to such cliil- 
dren as sire rnnp leave her  surviving; Held, that the land caormt be sold for 
partition during the contiuoance of the estate of the life ter~nnt ( I%!iliic~~rt,s 
v. E-ImseU, $ 3  N. C., 174, and i 4  N. C., 434), for, until the tlc:ttl~ of t l ~ c  lifc 
tenant, those in  remainder cannot he ascertained. 

( Watson  v. Watson, 3 Jones' Erl., 440 ; Dotld, ex-parle, Phil.  Kq., 97 ; l.Vil1i~i~11.s 
v. Ifc~ssell, 73 N. C., 174, and 74 N. C., 434 ; Jlnawell v. Mux7cd1, S Ired. 1<q., 
25; Hassell v. Miarl l ,  G Ired. ICq., 302;  Parks v. Siler, 'iG 3. ('., 191, ci(c(l 
and approved). 

PETITION to sell land fbr partition cornn~cnced hefbrc tl:c 
clerk a r d  hearil or1 appcal at  Spring Tcrru, 1884, of B u s c ~ ) w ~ . :  
Superior Court, before Gmwd, J. 

40 
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The clerk refused the prayer of the petitioners upon the 
ground that it could not be ascertained who wonld be entitled to 
the estate limited over under the will of James M. Smith until tile 
expiration of the estate of the life tenant, Elizabeth A. Smith. 
This ruling mas affirmled by the judge, and the petmitionem appealed. 

Jkiessrs. J. H. Merrirnon and d1. E. Carter, for petitioners. 

SMITH, C. J. By a codicil to his will made in the month of 
February, 1856, and proved in the couuty court of Bunconmbe 
a t  ,July term of the same year, James M. Snmith devises certain 
lots, describing them, in the town of Asheville to his daughter 
Elizabeth A., wife of J. 13. Gudger, "to her sole and separate 
use and benefit for and during her natural life, with remainder 
to ,uch children as she may leave her surviving, and those rep- 
rehenting the interest of any that may die leaving children." 

The offspring of this marriage are the petitioners, L. R., inter- 
li~arried with C. H. Miller, senior, Polly V., intern~arried with 
J. W. Stepp, and J. H. Gndger ; and the other petitioners are 
the infant children of the others mentioned. Their father died 
in 1859, and the said Elizabeth afterwards married one Wins- 
Ion- Snmith, who also died in 1872 without issue, and she has 
cmveyecl her life estate in the premises to the said C. H. Miller, 
ieuior. 

The object of this suit con~nlenced before the clerk of the 
5nperior court is for partition and sale of the premises, the peti- 
tioncr, owning the estate for the life of the devisee Elizabeth A., 
 ow of the age of fifty-five years, assenting to the proposed sale 
f'or division and expressing his willingness to accept from the 
proceeds a sum in solido measuring the value of his 'precedent 
c,st:lte in money, and to allow the residue to be apprtioned and 
iecured to those entitled in remainder according to their respec- 
tiye shares and interests. The clerk declined to entertain the 
petition and grant its prayer, and his ruling being affirmed by 
the judge, the wbject is brought before us by the appeal. 

Thiq i* not an application preferred hy the gual-dian of infant 
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owners of property for its sale in order to pay off i n c ~ n ~ b e n t  
debts and demands, or for its conversion into other cstate, upon 
aepresentations from him sustained by proofs that this would 
materially promote tlie interests of the wards, under the provis- 
ions of the statute which confers upon the court the authority to 
.order the sale. THE CODE, $91602, 1603, 1604. The tenants 
in  whom vests the estate in ~wnainiler are of full age and com- 
lpetent to dispose of what they own. The interests of their 
children are contingei~t and uncertain, and no court worlld for - 

+one moment listen to a suggestion of their being sold for any 
supposed benefit to accrue to them. The proceeding professes 
4 0  he and is for a division by means of a sale under the law 
(THE CODE, $1 892 and following), :~nd  its apparent p r p o s e  
tl~ercby to diveit tlic cstate of all ulterior contingent limitations 
:1nd transmit i t  unaffcctcd by them to the pnrchaser. T o  this 
cntl the c.liildreil, now living, are asiociaterl with the parents as 
pcti tiioocis. 

Can the court proceed to n~akcsuch a clecrcc as will cut oK the 
r.l:iims of all contingent reniainder-men to the estate and pass an 
:~l)iolr~tc title tl~ercto? The ioltition of this enquiry rcnders i t  
ueccswry to look into pa\t atljudicxations, of wliich there arc 
vvrra l ,  in icgard to thc posieiiion and exercivc of the assumed 
judicid authority to nialte such dccretsl order. 

I n  It5rfson v. 12'atso~,, 3 Jones' Kq., 400, the dcvi5e of the land 
wa5 to the plaintiff for life and at his death to such of liischil- 
clrcn a1 might be then living, 2nd the issue of any w h o  may 
l ~ a v e  nreanwhilc d i d ,  and, in the event of the plaintiff's dying 
tvitliout issue, t l~cn over to othcr persons dciignated by name. 
Tllc plaintifr had never been n~nrricd. The court refuiecl to 
order the sale, BATTT,~:, I., who delivcretl the opinior~, dccslnring 
th:rt "thc couniel fir tlic plaintiff arc compelled to  ndniit that, 
afiw a cfiligclit iearch, they cannot find n case in nhich a court 
01' q n i t y  has ~mdcrtaken to order the salc of I:~lid lirnitctl to 
pcrions not i , i  ~ssr." 

1 1 1  E ~ 2 m  f e  I)o(lrl, Phil. KO., 97, unclw a similiar c~lanic ill a 
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will wilere there were children of the life tenant, who, if they 
survived Ilinl, would t a l i ~  in i~nmetliate remainder with others 
who should thereafter be born and who survive him, the court 
asserted its authority, in a proper case, to order a sale and bind 
all, clistingnishing the case from the other in the fhct that t he  
childrcn as a class were represented in those children who were 
parties, and a11 wouId be concluded hy the decree. 

I n  Williwms v. I!lssell, 73 N. C., 174, the limitation after an  
estate fnr lifc was "to tlre living issue" of the tenant in fee, and 
R E A ~ E ,  J . ,  says: "They are not the children of the testator'b 
sou Henry that take Henry's share in remainder; but only szdr 
of his children as may be living a t  Henry's death. And so of 
the rest. I t  will he secn, thcrefore, that the persons who are to 
take the remainder are not rrscertained. They may be the same 

wlro are now in existencr, or they may he added to by subse- 
qucn t births, or diminished by deaths. As the persons who may 
Oe entitled to tllc remainder are not ascertained, so they can~lot 
I,e r ~ ~ r e s e n t e t l ;  ancl as their numbers and conditions are not 
knonn, so tlrc propriety of a sale of the lantli cannot bc drter- 
mined. A torrs o.roi. to ortlci tr srtk of fhe 2 n d  

r ,  1I1c same case waq again before the court at  thc next term 
('74 N. C., 434), ou  a petition filed i n  bel~alf of a11 the parties to 
the action to determine whetllcr Hassell, as administrator rle Gonis 
iron, llatl the right to sell the land, and the same judge s:~ys: 
" Tlrc opinion filctl at  last term declares that inasmuch as the 
lantls arc dcviwd to first takers for life only with remainder to 
sitclt of their cltilrlre~~ as should be living at their rlcath, i t  cannot 
be asccrtainetl wow who are to take the remainder; and not being 
ascertained the!! ccinnot be i*epesenferl or bound by any procced- 
i97y, ~l72d fhe?$ore the lands cannot be sold at all." 

Thiz case is so precisely in point with that under considera- 
tion, and so clear an exposition cf the principle upon which a 
court of equity acts in assuming anthority to dispose of estates, 
that we give it an unhe5itating approval, and snstain the rulinx 
of tile co~ir t  Gclow. 



We have not adverted to another i~npediment in the way of a 
sr~cccssfhl prosccntion of tlie pre5ent proceeding, for that parti- 
tiou ic, made only of estates wliercof the tenants in common have 
the seizin and possession, and not of estates iu  remainder after a 
life estate ( f i f~rxud l  v. Mnz~r,ell, S Ired. Eq., 25; IIassell V. 
Jfizell, 6 Ired. Kq., 392; Pcwks v. iSiler, 76 N. C., 109); nor have 
we adverted to the obvious tlifficr~lties to be met i n  securing or 
making a p r o p  present d i s p s i t i o ~ ~  of the fund to meet future 
contingencies. 

We allude to tllem., lest our silence 1n:ty be misinterpreted iuto 
:in approval. 

No error. Affirmed. 

1. The testatrix owned railroad ant1 st:ite bonds wliich were placed on special 
deposit in tlie Citizen; Hank of Rlleigl~,  wliere s!ie Iiad s thousand dol- 
lars to lwr credit ; she also owned shares of stock in the Merchants and 
Farmers' bank of Charlotte, hut owned none i n t h e  Citizens bank ; and 
anlong other things she bequeathed to legatees "bank stock" in both of 
said banks, and then in s snl~scqnent clause disposed of the mid tl~ousand 
dol1:trs ; I-leeld, that the railroad and state bonds passed ~ ~ n d e r  tliede- 
scription "1):ink stock," a8 it plainly appears from thegeneral context of 
the will t l ~ a t  tlie testatrix did not intend to die intestate an to any portion 
of her  estate. The  description of the sr~bject of the legacy, as "bank 
fitock in tlie Citizens bank," resulted from inadvertence. 

2. Held furlher: Tl~eexecutors hare  the power to invest and control the leg- 
acy until the legatees arrive at  full age-the interest to be paid to their 
gnardian in tlie meantime. And also, that the  n~oney necessary to carry 
out the provision of the will in reference to the care of the legatees, shall 
be paid ont of said legacy. 

(Pro~roefor v. Pool, 4 Der., 370; A l e x u d e r  v. Summey, GG N. C., 577: Lassiler v. 
Wood, 63 N. C., 360, cited and approved). 



CIVIL ACTIOS tried :it January Term, 1884, of WAKE Supe- 
rior Court, before Sl~epl~ertl, J. 

The plaintiff executors, Walter Clark and 13. H. Battle, 
brought this action to obtain a construction of the will of their 
testatrix, Eleanor H. Swain. The complaint states: 

1. That ill the month of February, 1883, the testatrix died in 
the coounty of Wake, leaving a last will and testamcut of which 
the following is a copy : 

" RALE:IQI-I, N. C., January Sth, 1883. 
"I, Eleanor 13. Swain, of the city of Ralcigh, and ctatc of' 

Xorth Carolilla, do make and publish this 111y last will and testa- 
mcnt, hereby revoking all others : 

" (1). Aly firm in Pitt and Edgccoin1)c counties, I give to the 
diildren nf my deceased daughter, Mrs. E. H. Atkins. I wish, 
from the proceeds of the fi~rm or some other source, that illy 
sister Felton, if surviving me, shall receive two hundrd  and 
fifty dollars annually, during her life. The balance of rents gl) 
to the children of my daughter. I f  a sale of the farm is pref- 
erable, in time, then the money paid for it must be invested in 
some kind of stock or property yielding dividends or interest. 
When Dykins, son of my daughter, beconles of age, there may 
be a division of this property, each child having an equal share. 

(' (2). Bank stock in Citizens bank of Raleigh, aud in Mer- 
chants and Farmers' national hank of Charlotte, with t h e  
remaining debt still due from the Kimberly estate in Buncolnbu 
couoty, I leave to be equally divided between the children of 
my deceased daughter, E. H. Atbins-receiving the interest 
only, until after each becoming of age. 

" (3). Money due me as the sole legatee of my deceased hus- 
band, D. L. Swain, from the trustees of the University of 
North Carolina, I will to my grandson, S. Dykins Atkins. 

" (4). Thc historical collection made by my husband, D. L. 
Swain, in consideration of his great zeal in providing a g o d  
and reliable history of his native state, though unfinished, I 



leave nit11 the excc2utor5 of this will to dispobe of by a sale, o l  

a gift, as they bclievc to he best to insnre a fulfilln~ent of thr 
work to thc state of North Carolina. 

"(5) .  A tract of land, near Dalton, Geurgia, I givc to T d ; l  

Swain, my gra~iddaughter, and advise her to go and live 011 it- 
said to be valuable. Some mountain land, in Btlnconlbe county, 
i n  the care of R. V. Hlaclistocl<, fhr sale, n it11 sonic notei tltlcs 
from sale of same, I give to Jlula Swain. 

" (6). The debt due with interest, fi-om the c5tatc c~f the h t i  
Jessy Silcr, of Franklin, Macon taounty, I give one-half' to 
Lula  Swain, the other half, to be eqr~ally divitletl, to Dot. :rr!(l 
Susan Atltins, my granddaughters. 

(' (7). The  Ulliversity Magazine, 1 givc to 1 ) j  f ins  Rtlrini, nly 
and all other books I have, if he clctireb, except 1 l ) i i  

Portrait Gallery, in 4 volumes, 1 give to Lula  Swain, ant1 2 
volnmcs of the New Testament, I give to Dot. ,\tkins. 

" ( 8 ) .  My Family portraits, I lcave to the chiltlren of my (1~-  
ceased daughter, E. 11. Atkins, and al ways rcr~lain with son1 t3 

relation of their mother. They shall not he removed from thv 
old fhniily mansion so long as it may be occupied by one of' th. 
fjrniiy. 

" (9). A waiting servant, kind and of good morals, must i : ~  
p-ovided for the care of my youngest and dearest littlc S n w l  
_\tltins, paid for with bank interest. The same thiug may 
done for and by Dot. a d  Dyke., if' t h y  like. 

" (10). I f  there s h ~ n l d  be a residue of the eitatc not t~mhrnceJ 
in this will, buf, may be found among the hondr or notch in t l ~ v  

hands of my friend X. H. Battle, attorney, who has ill part thc) 
rnanagetnent of my business, it ai l1 add to the closing rtp of 

my earthly affairs. I owe 110 debt unless in the settlement it11 

Mr. Rattle, and in paying any account his father may have Ief't 
unsettled against me. This matter will be attendecl to a- won 
as practicable. I have sonlc funds in Citizens national bank 
($1,000), one thoucmd do1l:lrs; after my I)urial expenses a t d  nlcdi- 
cal bills are paid, should there I w  a b;~lancc of funds rernait~ing 
: ~ n d  everything scttlecl, divide I)et\reen my four grandchildren. 



632 I N  THE: S U P R E M E  C O U R T .  

" By tile death of my Gster, Susan W l ~ i t e ,  I an1 mntlc I)y her 
will sole heir  to all  but one-fifth of the two acre-lots O I I  \r hich 
u c  ]lave lived, my sister Fel ton owner of a fifth. M y  will 
Iearcs her  i n  possession of the house and lot, which she niay 
retain as long as she lives, without molestation or  charge for 
rent, from my heirs, the child re^^ of m y  daughter,  E. H. Atkins,  
tleceased. W i t h  m y  sister Felton's consent, I mill have the 
privilege of retaining 3s engaged, two lots of one-third acre 
cacb, fronting Xew-Berne avenue, estending from eastern cor- 
ner, altd rnnning  I m l ;  south one-half acre, for friends wh:it- 
ever sum t h e  lots art' valucd, f r o u ~  it  I will deduct f rom each 
lot  five Ilundrecl dollar;, as  a compensatioi~ for ,cervices freely 
rendered to my afflicted sisters ; names shall be given elsewhere. 
A tombstone to the  inenlory of my two sister., Susan ant1 E m m a ,  
joined a t  t h e  l ~ e a d  with an arch resting on two stones o r  pillars. 
Inccription : Susan White, Ir)orn August  16th,  1795, born of 
thc ~ p i r i t  July 16th,  1811) died 18 th  October, 1882.  E m m a  C. 
White ,  born February  12th,  1802, died September 231, 1882. 
United in life, undivided in death. 

'( I \\is11 to have a tonibstone a t  the grave a n d  to the  mem- 
ory of m y  son Ric l~ : i r~I  C. Swain, buried i n  Freeport,  Illinois. 
Inscription : Sacretl to the  memory of Richard Cnswell Swain, 
sou of Hon.  Davit1 L. Swain and Eleanor, his wife, of North 
Carolina. Born in lialeigh, Noveinher 28th, 1837. Died by 
awident 011 railroad, near Shannon, Illinois, January  29th)  1872. 
Erected by  his affectionate motlier, E. H. Swain, of Raleigh, 
x. C ,  

" I appoint Walter  Cla rk  and Richard Battle, attorneys, trus- 
tew of my mill.  Should they refuse, I want them to appoint 
other relialde persons for  the benefit of the heirs, my grand- 
d ~ i l d r e n .  

" E L E A X O R  H. SWAIPU'." 
" A disposal of my household goods: T h e  furni ture in  t h e  big 

1.oon1 up stairs shall remain as i t  is  so long as  the  children of my 
dtw:ised rlo~lghter,  E. H. Atltins, shall live here o r  continue to 



~ k i t  this old borne of tllcir grandmotl~er E. H. Swain. When 
:r sale is desired, the t~loncy ari5ing from the articles named, 
~valdrobe, bnrc:lu, was11-stand, 2 111arblc-top t:hlei, I loungr, 
sewing nlachine, 3 cliairs, half dozen ~mc-bottom chairs, 1 1.0ck- 
ing elinir, &c., 2 snlall tables like t l ~ c  one I sister Felton, I 
pair of large stlove1 and tongs, large loolhg-glass, procceds 
5I1a11 be given to m y  gra~iclson Dyliini; my carpet I give to Dot. 
a ~ d  Susm Atliins, :dso 111y large bed, 2 p i r  linen sheets, 2 bed 
3lsrieillei covcrs. Should they tlc5ire a division of' the Ited, it 
will niakc a single bed for cacl~, with 2 pair of pillo~vs, 1 pair 
t o  c:rrl~. Thc small single betlite:rtl, wii,li snl:rll feather lted, 2 mat- 
trciics and pair of pillows, 2 pair of blankets, arc for IIyliin5. 
The  Marseilles quilts, if too large, may be sold for Sue ant1 Dot. 

cecontl size featlicr bed 1 give to Lula S ~ m i n ,  also my ~r l l i t t  
~ ) l : ~ t c ~ ~ l  castors and 11 dinner knive.. llly ~ \ l l i t e  nletul tea-sct 
for Iht. Atkins. My large breakf',i,t and dinner blnc china set 
to h e  dividctl I)et\ceen my thrce gran(h?angllters, Lula Swain, 
Dot. and Sue. Atkins; if a sale is preferalde, tlivicle t l ~ e  s r ~ n ~  
:~ccordingly; 2 large nater pitclieri, wash-1)owI and pitcher to 
match, 1 dozen goblets, 1 dozen s~u:tll cliecliercd set, 2 milk 
basins, divide or sell, moliey divide between the 3 granddaugii- 
ters. Tins, pots, kettles, chairs, old blanliets, all such trump- 
cry, crcrytlring not saleable fhr its worth, give the servants. 
Sonlc things :ire especially given then,, my marble-top naili- 
stand (broken on one corner) I givc to Theny, also a hit tania 
tea pot and sugar 1)owl. T o  Sarali :I table with 2 leaves, and 
:; caiu chairs, a coffee-grinder and block, also sausage-grinder 
and stufftr and bencll; my old white n~crinv scarf I girc to Rla- 
tilda, purple woollen shawl to Mary Ned, black cashmere dress 
ant1 sacque to Emmelinc, my water-proof cloak, black velvet 
: ~ n d  merino shawls to Dot. Atkins. Spoons, knivcs, forks, will 
be labelled for those intended for. My new black bunting 
ilress I give to Theny, my old wrapper, two flannel shirts and a 
good black dress bought and given to Ollie. 

" Rooks and everything I have not specially named nlay bc 
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given or sold. Dotty may Le competent to decide and give to  
Lnla any little thing or things that will be of benefit. 

"Matilda, Theny, Sarah, Hetty, Mary, Ernmeline, aunt Dicey 
Lane, our Dicey and Eliza are the servants 1 consider in my 
mill to hare something. Annie's gold thimble and my gold 
spectacles for little Susa, 6 new large silver table spoons and 2 
old ones for Sue. Atkins, I dozen silver forks for Dot., 10 
breakfast steel knives for Dot., cream ladel for Sue., 7 silver tea 
spoons for little Susa, and a gold breastpin cross for Susa, 
Annie's silver furli and a butter knife for Dykins, silver frnit 
knife marked D. E. P. for Susa. 

"This is hurriedly done. I f  I live a few years longer, I 
hope to clispose of the most of my effects without this trouble. 

" memo rand an^, E. H. Swain. Dot. has all her mother's 
jewelry. May 8th, 1883. (?) 

'( The furniture of my sisters Susan ant1 Emma. will be given or 
disposed of by sale, for the benefit of my grandchildren, to each 
an equal share, 2 dozen silver knives, of Susan and Emma's, 
and a tea white metal set, is for my little Susa, and n silver soup 
ladel $or Lula Swain. 

"The names I offer to sell lots to are Walter Clark and Dr. 
A. Knos. They have their ow1 convenience for payment to, 
the heirs of E. H. Atlcins. 

"E. H. SWAIX." 

2. That said will was duly admitted to probate :wi letters 
test:lmentary issued to the plaintiffs who qualified as executors 
thereof. 

3. That the defendants Eleanor H. Atlzins, Smith D. Atkins, 
Jr., and Susan NT. Atkins are the grandcllildren of the testatrix, 
they being the children of E. H. Atkins (a deceased dailghter 
of the testatrix) and the defendant Smith D. Atkins, Sen. The 
said children are infants of the respective ages of about four, 
nine and twelve gears, and reside with their father at Freeport, 
i n  the state of Illinnis. 

4. The said infidnts have n o  grlarclian in this state, but thrir  



f:~tlicr, Smith I>. Atkin\, llai been appointed their guardian in  
the 5tatc of Illinoi5. 

5. That sl id Eleanor IT. Atliinb is the s:tme person wlm i i  
c d e d  (' Dot. Atkins" in s : d  will. Smith 1). Atliins, Jr., is the 
w n e  who is called " S. Dykins Atkins," '( Dyke Atkins" ant1 
" Dyke" in saicl will. A d  SLI-an W. Atkins is the same pcr- 
w n  who is called " Sucan " and " Sne. Atliins" in said will. 

6. That  said Lula Swain is thc granddaughter of t11c testa- 
trix and is about ninetccn pears of age, and resides with her 
step-fhtlier, K. P. Stcele, in Shelbyville, in the state of Tcnnes- 
ier. She liai no guardian in this state, but the said Steelc is I~c r  
q~~ar t l ian  in Tennessee. 

7. That Walter Clarl; m d  the defendants (with the exception 
of Smith D. Atkins, senior and caid Steele) are the sole legatees 
and devisees under the will of the testatrix, and are all and the 
only persons interested therein, Elizabeth Felton, the sister of 
the testatrix, having died since the death of thc testatrix, and :dl 
the legacies to servants having been settled. 

8. That the testatrix ownecl at  her death an undivided f'our- 
fifth interest and share in lots Nos. 174 and 175 in the plan of' 
the city of Raleigh, and stlid lots adjoin each other and werc 
together occupied as a residence of the testatrix a t  her death, and 
contain one acre each; a plantation in Pi t t  and Edgecombe 
counties in this state, containing about - acres; a tract of 
land containing about 400 acres near Dalton, in the county of 
Murray, in the statc of Georgia; about 1,000 acres of n~ountain 
land in Buncombe county, in  this state, which she had placed in 
charge of R. V. Blackstock, of Buncombe county, fhr sale; two 
tlronssnd dollars of notes of individuals given for land iu Hun- 
ron~be  county, sold by the testatrix through her agent R. V. 
Black~tocli. 

9. The testatrix I d  one thousand dollars to her credit in the 
Citizew national \ ~ n k  at Raleigh, North Carolina, and shc 
otrnell bonds of the North Carcdina railro:d companp of the 
t'ttce value of' $2,500, :tnd I ~ o n d ~ ,  of the btate of Ntirth Carolicta 



of' the five valne of' $300, wl~icdi I,ontls were i r r  the C'itixcns 
Xation:11 I~i111li of' Italeigh, : l r d  llcltl by saitl h a ~ ~ l i  : ~ s  a slwcial 
tlepo5it by the testatrix. S l ~ e  :rl,o owned tcu sharci, of' tlw v:rl)i- 
tal stork of the nlercllauts ant1 Farlucrs' 11ation:J hank of' Clmr- 
lotte, North C'nrolina, h i t  s l ~ c  did ~ ~ o t  owrt : ~ t  tlw time of l ~ c r  
tlcath any 5llnrei of' the capit'rl stocsli. of' tlw Citimls ~iational 
1)ank of' IZaleigli, a l ~ d  never l ~ t l  any of the c,~pitnl stock of said 
I .  That tllerc was due the tchtatrix at  the time of' I ~ c r  death 
from the estate of John Ki~nherly,  late of Runronlhe county, 
$6,500. 

10. That other 1nolicy3 ant1 specific c4mttc.l, \vew owned by the 
tcstatrix, : h u t  the diiposition of' which there i i  IIO controversy. 

I I .  All thc clebts eaccpt one, n o t  adnlittetl to be d w ,  I~avcl 
been pic1 Iy the exccutors who arct :mrious to kettle ant1 diitri- 
bate the cst:rtt.; but they cncou~~tcr  difficultiecz in the constrrlc- 
tion of' thc will, arising fionl its ohcnrity in many of itscl:l~~sei, 
for :l solution of' which they ask the cur11 t fhr its directioni, it1 

the f'ollowir~g partienlars, to-wit : 
1. S l d l  the executors surrender to the dcfi.~~d:tnts Ele:~nor H. 

btlrins, Sniith I). ,itkins, Jr., and Sus:un W. Atkills or their 
gwcral gnardian hereafter to bc appoiatcd in this state, the pos- 
sesion and control of thc farm in Pit t  ant1 Edgeco~nlx counties, 
and devised in the first item of the will? O r  is it the duty of' 

the executors or trustees to hold said plautation ant1 collevt the 
rents ant1 profits thereof until said Eleanor H., Smith I)., Jr., 
ant1 Susan Atltins arrive at lawful age? 

2. Have said executors, as executors or trustees under s:ii(l 
will, the power to sell said plantation nm~tior~etl  ill item one of 
said will. 

3. I s  it the duty of the executors, as trusteei, to holtl a ~ ~ d  in- 
vest and control the legacies to said Eleanor H., Smith D., and 
S ~ ~ s a n  Atkins set forth in  the second item of the mill, until the 
legatees arrive at  lawful age, or  is it the duty of said executor.; 
to drl ircr  and pay over saitl legacies to the proper guardian of 
the legatee, when such guardian &hall he legallp appointed? 
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4. Do the North Caroliua railroad bond$ antl the bonds of the 
state of North Carolina held by the Citizens natioual bank at 
Raleigh, as a special deposit for their testatrix as alleged in the 
conlpIaiut, pass to Eleanor H., Smith D., and Susan Atkins, or 
to the executors in trust for then1 by the terms of the will? 

5.  Does the $1,000 to the credit of the testatrix in said Citi- 
zens national bank of Ralcigh pass to said Eleanor H., Sulitll 
D., a11d Susan Atltins, or to the executors in trust for them by 
the tern~s of the second iten) of said will ? 

6. I s  it the duty of the executors to ret:iin money enough i l l  

their hands to satisfy the directions in item nine of said will '? 
And if such is their duty, shall they retain such money out of 
the legacies to the Atkins children or out of the residuary fu11d? 

7. 'Clil~at is the duty of the executors in regard to the lots i l l  

the city of Raleigh, devised or directed to be sold to Walter 
Clark antl I)r. A. \Y. Kuox? 

S. Is i t  the duty of the executors, as trustces, or h a w  they 
the power to sell the interest of their testatrix in said lots, Nos. 
174 and 175, in the plau of the city of Raleigh? 

9. Have the executors, as trustees, any control over said inter- 
cst of their testatrix in said lots Nos. 174 and 175, and if 50. 

what arc their duties with respect to said lots'.' 
All of tlle defend:lnts 1vet-e nlaclc parties, ant1 gnardians t r r l  

liten& were appointed for thc infant clefendants, who srvcrally 
answered tlle conlplaint and admitted the correctness of the scv- 
em1 idlegations tllcreof, and thereupon His IIollor rcn(1ercd the 
follo\ving jndgment : 

1. That said executors lmvc 110 control over the plar~tation in 
I'itt and Edgecombc counties, and that they surrender the sanw 
to the lnanagernent and control of the said Eleanor H., Smith 
I)., and Susau \V. Atkins or thcir general guardian when such 
shall be appointed in this state, and that they (the wid executors) 
have no pow er to sell suid plantation or fhrm. 

2. That it is the doty of' the executors to hold and invest and 
control the 1cgac.ic.i bcqrlenthetl hy the second item of tlrc will 
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until the legatees arrive at  full age, paying over the interest and 
income thereof to the guardian or guardians of the legatees. 

3. That the bonds of the North Carolina railroad company 
and the bonds of the state of North Carolina, described in para- 
graph nine of the complaint, do not pass to said Eleanor H., 
Smith D., and Susan Atkins by the terms of second item of said 
will, and it is the duty of said executors to dispose of the same 
as part of the residuary f h d .  

4. That the sum of one thousancl dollars on deposit in the 
Citizens national bank, as described in paragraph nine of the 
complaint, does not pass to the  said Eleanor H., Smith D., Jr., 
and Susan W. Atlrins by the terms of second item of the will, 
and the executors shall dispose of the same as part of the resi- 
duary fund. 

5. That the executors shall comply with and carry out the 
directions of item nine of the will, and the money necessary 
thereto they shall pay out of the legacies to said Eleanor H., 
Smith D., Jr., and Susan W.  Atkins, as set forth in second item 
of the mill as construed by this judgment. 

6. That the executors have no power or control over the 
devises and legacies to A. W.  Knox and Walter Clark. 

7. That Walter Clark and R. H. Battle have no power, either 
as executors and trustees, to sell or otherwise control the testa- 
trix's undivided interest in lots Nos. 174 and 175 in t l ~ e  plan of 
the city of Raleigh, and they have no duties to perform in con- 
nection therewith. 

The only exceptions to the judgment of the court below from 
which the defendants appealed, were taken by the guardian ad 
litem of Eleanor H., Smith D., and Susan W. Atkins, and they 
arc as follows : 

1. For that it declares that the bonds of the North Carolina 
railroad company and the bonds of the state of North Carolina, 
described in paragraph nine of the complaint, do not pass to the 
mid -4tlsins' children by the terms of the second item of the 
will, and it was the duty of the executors to hold and dispose of 
th(h s;lnle 3s part of the residuary f w d  of their testatrix. 
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2. For  that i t  declares that the executors shall coniply with 
and carry out the directinns of item nine of the will, and the 
money necessary thereto they sllall pay out of the legacies to 
Eleanor H., Sniith D., Jr., and Susan W. Atkins. 

3. For that it declares it to be the duty of the executors to 
hold, invest and control the legacies of Eleanor H., Smith D., 
Jr. ,  a i d  Susan W. Atkins, bequeathed by the second item of the 
will, until the legatees arrive at full age, paying over the 
interest and income thereof to the guardian or guardians of the 
legatees. 

Mr. 6. F. Mordecai, for the executors. 
2lfessrs. Haywood R. Haywood and Gafling &- IVl~itnkcr, c o n f m .  

ASHE, J. There is no error, in our opinion, in tlie construc- 
tion by His Honor upon the second item of the will, 
cxccpt as to the statc ant1 railroad bonds. 

'L'hc second item reads: Hank stock in Citizens national bani; 

of' R21eigh md in Merchants' atid Farmers' liatio~ial bank of 
Charlotte, with tlic remaining debt still duc from the Kimberly 
estate in Buncombe county, " T  lrave to be equally divided be- 
twzan thc chilclren of my dece~scd daughter 33. H. Atkins, rccciv- 
iiig the interest only, until after each becon~ing of age." 

The testatrix owned at thc time of her deatl~ one t h o ~ ~ a u d  
dollars, to hcr credit in the Citixcns natioilal bald;, a d  sllc 
owned bonds of' tlie North Carolina railroad company of the 
face value of $2,500 and bonds of the state of North Carolina 
of' the faace value of $300, wl~ich bonds were i n  the Citizens 
banlr, and werc hcld as a special deposit by the testatrix. She 
also owned ten sl~arcs of the capital stock of the Merchanis' and 
Farmers' national banlr, but she did riot own at tllr time of hcr 
death and never had owned any shares of tlle capita1 stock of 
the Citizens bank. 

Thc first question presented is, did the railroad bonds a d  thc 
North Caroliria statc bonds pass to the clnildren of E. EI. Atkinnr, 
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under the description of bank stock in Citizens .national bank 
af Rnlei.yh. 

I n  the construction of wills, the intention of the testator is 
always held to be the only guide in its interpretation. "It is x 
lex legurn: a general rule, a uuiversal maxim, that in all cases, 
the design and intent of the framer, when it can be indisputably 
ascertained, shall prevail ; quod verba intentioni inservire debent. 
And the intention may be collected either from the particular 
provision or the general context." Potter's Dwarris on Statutes, 
174, 175. To the same effect is Procter v. Pool, 4 Dev., 370, 
in which Chief-Justice I~UFFIN says : "No positive rule can be 
laid down for ascertaing the intention of the maker of a deed or 
other instrument, but his intention is to bc collected from the 
whole instrunlent talien together." See also Alexander v. Sunz- 
rtiey, 66 N. C., 577 ; and Lassiter v. TVood, 63 N. C., 360. 

I n  looking to the general context of the will of Mrs. Swain i t  
mnst be evident to every plain mind, unbiased by the technical 
rules of construction, that it was her intention to bcqueath by the 
second clause of her will thc state and railroad bonds which slic 
had on deposit in the Citizens banli, and that ( d i n g  them 
'( bank stock " mas the result of ignorance or inadvertence. Shc 
had no bank stock, b ~ ~ t  she manifestly intended to bcqucath 
something. TVl~at was i t? I t  was something she had in the 
bank. I t  was not the thousand dollars she had deposited there, 
for she expressly mentions and disposes of that in the tcnth 
clause of her will. Thc bonds then are the only other things 
she had in the bank, and the inference is irresistible that they 
were thc things, which she, by a nrisdcscription, called "bank 
stock," intended to bcqucath. 

I n  viewing the will in all its parts, it is evident she did not 
intend to die intestate as to any portion of ber estate, and that 
she believed she Eiad disposed of every part thereof. F o r  in 
the tenth clause, she directed that, " if there should be a residue 
of the estate not embraced in  this will, but may be found in the 
hands of my friend, R. H. Battle, attorney, who has in part the 
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his wife was entitled as executrix, which he afterwards trans- 
ferred in his own name, LORD HARDWICK held that the bank 
stock should go to the widow-the judge being of opinion that it 
was a case merely of error of description. 

I n  Penticost v. Ley, J. & W., 207, a testator bequeathed one 
thousand pounds Long annuities, "now standing in my name or 
i n  trust for me." A t  the date of the will the testator had no 
Long annuities, but had 3 per cent. reduced annuities, and it 
was held that that sum passed by the bequest. 

These cases, like that of the bequest of the "white horse" 
under the descriptiou of a black horse, were evidently sustained 
upon the principle of the maxim folsn demonstratio non ~ o c t t .  

We do not think there was any error in the directions given 
by His  Honor upon the point which constitutes the defendants' 
second ground of exception. I t  would be manifestly unjust, 
and could not have been intended by the testatrix, that the leg- 
atee Lula Swain should bear any part of the expenses of pro- 
viding servants for the other legatees, the Atkins children. 

,4s to the third exception, we arc of opinion His  Honor's 
construction of the second item of the will, in the particular of 
that exception, was correct. The testatrix leaves the legacies 
passing by that item "to be equally divided between the chil- 
dren of my deceased daughter E. H. Atkins, receiving the intcr- 
est only, until after each becoming of age." I t  is clearly a leg- 
acy to each of the children to be paid 011 his or her attaining 
the age of twenty-one years, receiving the interest in the mt:ail- 
time. Who is to pay the legacies when the legatees arrive at  
age, and the interest accruing in the interim? Of course, thc 
executors. The fund remains in their hand until such time as 
they can execute this clause of the will by paying over to each 
legatee his or her share of the legacy, as they respectively arvivc 
at the age of twenty-one years. 

Our conclusion is, that the judgment of the superior court 
must be affirmed, except as to the directions of His  Honor with 
regard to the disposition of the state and railroad bonds, and we 
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think in that there is error. Our opinion is that these bonds 
passed by the second clause of the will to the children of Eleanor 
H. Atkins, and that the judgment must be reformed in conform- 
ity to this opinion, and costs mnst he paid out of the resiclnar?- 
fund, and to that end this opinion must be certified to the supe- 
rior colrrt of Wake county. 

Judgment ncco~dingly. 

Will-Ltrpsetl and void Legacies. 

1. \Vl~ere there is no residuary clause in a will, a bequest to a child by name 
who dies before tlic testator, lapses, and goes to the next of kin, and not to 
the other named legatees of the same class of which the deceased child 
was a member. 

2. :\ legacy to one deceased at the time the will is rnadc is void, and goes to 

the next of kin. 

3. A legacy to the children of a deceased ~lncle, to be eqllally divided between 
them, is confined to those children who are living aL the testator's death. 

(Joltnson v. Johnson, 3 Ired. Eq., 426 ; Winston v. Webb, Phil. Eq., 1 ; 4Zebune 
r. ICbmuck, 2 Jimes' Eq., 293 ; Robinson v. McTce~; 03 N. C., 245 ; Sccrles v. 
Scoles, G Jones' ISq., 163, cited and approved). 

Crvr~, ACTION for construction of will, heard at Spring Tern), 
1883, of R ~ H E R F O R T )  S~~pcr io r  Court, before Shipp, J. 

The plaintiff executors of the will of Sarah Hamilton, de- 
ceased, ask for advice and directious ns: to how to carry out the 
provisions of the will of their testatrix, the n~aterial clauses of 
which are set ant in the opinion here. 

I t  appearing that the estate had bcen reduced to personalty, 
Ris Honor adjudged : 

1. That the legacy to liachcl, wife of John T. Sayers, she 
having died after the will was made aud lwfore the tcctatrir, is 
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a lap.wd legecy, and goes to the plaintif& to be distributed among 
the next of kin. 

2. The legacy to Margaret, wife of J. M..Comer, she having 
(lied before the making of the mill, is void, and the fund n~rlst 
be distributed among the next of kin. 

3. That the one-third part of the estate bequeathed to t h e  
children of Abner Sayer*, goes to those of his children who 
were alive at  the time of the death of thc testatrix, to be equ:dly 
divided bet~vecn them. 

From this ruling and jutlgnient the defkndaats appealed. 

Mr.. J. A. I'oi.ng, for p1aintifL. 
Xo counsel for defendants. 

J ' I ~ n ~ m z o s ,  J. I t  is very clear that the testatrix directed the  
whole of her cs ta t~ ,  both real and personal, except the devise 
: I M ~  brqaest, to I'hillis Masliu, provided in the fourth paragra1)h 
of the will, to be turned into a cash fund, and (after the pay- 
~ n r n t  of debt<, costs of adr11inistr::tion and a legacy of $1,000 to 

Wiiliam H. Millcr) divided into tlirec eqnal parts. To this end 
slrc dcrised the wholc of licr r a d  estate, wit11 the exception 
mentioned, to her csccutor5, with polrer to sell the same "at 
p ~ b l i c  or private sale," in such way as in their judgment w o d d  
p row I' most advantageoas to my citate." 

One of thew three equal parts: she bequeathed to Joanna 
Bailey aild Mary Allison, (laughters of her uncle David Sayers, 
to be divided cqually between them. Ar to this part no  qnes- 
tion is miscd. 

I n  respect to tlic sccond of the threc parts the will provides: 
"One part to the children of my deceased ~ulcle, Jarnes Saycrb 
(except 12cubcn), and to qJossic, daughter of William Sayers, 
deceased (who was a .;on of my uncle dan~es), namely, John C. 
Sayer,; Itachel, wife of John T. Sayers; Elizabeth, wife of 
Stepllen Kirby, and .Jossic above nanlctl ; tlic children of Iteubcu 
Sayer-, ~ v h o  is n ion of' my r~nclc +f:~mri, 11.1mcl~-, J. Hone 



f j~yer , ;  Leitic,, nif'e of' A. C. Ih1n11; Lizzie, wifc of' ,I. G.  l k l -  
rick, and &fargarct, wife of' ,J. 31. C'on~er, all to represent their 
father, so that this one-thirtl of the proceeds of tile sale of lands 
a n d  t l ~ c  other moneys will be divided into five parts, onc of 
~ h i c i ~  is to bc given to John (:. Sayers, ouc to Ilnchel Saycrs, 
one  to Elizabeth Ki r ly ,  one to Josiie, (laughter of WilIianl 
.S,rpcrs, tlewasctl, and one to the children of Reuben above men- 
tioned." 

Of' the legatee5 n a m d  in thii clausc of the will, Rachel Say- 
ers, a widow, died in F e b r ~ ~ a r y ,  1881, trSfer the exccwtion of' the 
\ \ i l l  and brf0t.c the death of' the tr4atrix, in Scptembel-, 1881, 
leaving children surviviug Iier. 

I t  was insistecl in the nrgu~nent 1)efi)rc us, that i t  appears suf- 
ficbiently upon t11c Lrce of the will, that the tcstatrix, in dividing 
I I W  estate into thrcc eqnal pxrts, intenckd to givc the greater 
part thereof' to the chiltlrcn of' her t l ~ r e t  ~lncles, to the exclusion 
of a great t~unllter of other next of kin; and in case of the 
lapse of a. s l~are  intended fur a particular cliiltl 11amec1, i t  s l~oald 
uot lapse generally for thc I~erlefit of the nest of Itin, in the 
a0scnce of a. residuary p~*ovision ill the will, but for the benefit 

I of the (Mdrcn  of w1c11 child, or fbr the benefit of the legatees 
c ~ f  the class of which he or she was a member. 

\Ve cannot accept this as a proper construction of the will. 
It docs not appear who were her next of kin, or what number 
she had, from anything stated, or suggested in it. There is 110th- 
ing i n  its terms or general provisions that indieatc snch a pur- 
pose ar that suggested, or, that the property should pass in any 
other way than according to the ordinary rules of law applicable 
in cases of valid and l a p s d  legacies. She does not medion any 
geneml purpose or plan  he had in view as to the circumstances 
.or number of her family, or  her relatives, or other considera- 
tions, that led her to make the specific dispositions of her estate 
provided for. Nor is there any special ~ ) r o ~ i s i o n  in respect to 
lapsed legacies, or in faror of the children of a legatee who 
migilt die before the death of the testatrix, or of any other per- 
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son or class of persons. Why she failed to make such provision, 
we have no means of Itnowing; nor arc we at  liberty to enquire 
i ~ r  conjecture. We muet construe the mill as it comes to us- 
'CV* cannot add to, take from, or modify it, hy conjecture founded 
on vague and remote inferences as to her intention, in the vari- 
ous contingencies growing out of her will that have happened 
since hcr death. We might conjecture that her purpose was onc 
thing; the counsel, another ; the executors, u third ; and the per- 
Pons it~terested, others still. The will ml~st be construed by 
what is said and provided in it, accorrling to well settled rules of 
cmnstruction. 

There is nothing in the will that indicates any purpose of the 
testatrix that any of its provisions should take eff'ect before her 
death. Hei~ce it speaks as of the time she died. THE CODE, 
$2141. 

In the abaeme of' any express or implied provision in favor 
of the children of Rachel Sayers, the court cannot supply one; 
to do so, would be to supplement and make her will in ?his 
respect. She made no such provision iu terms or effect, and 
therefore, the ordinary rules of law must apply. 

It is plain that the legacy intended for her lapsed; and hence, 
i t  must go to the next of kin according to law. The bequest 
was to the children of James Sayers and others, naming each 
orle of them. I t  was not a bequest to a class collectively, but to  
them severally and nominatim. I n  such a case the lapsed legacy 
p, in the abseuce of residuary legatees, to the next of kin. 
Johnson v. Johnson, 3 Ired. Eq., 426; Wineton v. Webb, Phil. 
Eq., 1 ;  Mebane v. W m c k ,  2 Jones' Eq., 293; Robinson v. 
McIoer, 63 N. C., 645. 

Margaret Comer, mentioned as a legatee in the will, diecl'in 
theyear 1876, &fore the will was executed. This legacy was void, 
There was no one in In?ing,at the time the will was execsltd,to take 
it, ant1 there is 1 1 0  provision indiating a y u r p  to give it to tke 
mrviving I~wbunrl or clti ldre~~ of the supposed legatee, or afip c&e# 
PIWII. It (14~3 118tt Itass to rlw other legatee, beclttsserke b*cjtak& 
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was not inade to a class collectively, of which shc was intended 
to be one, but to the several persons named. The legacy iutcnded 
for hcl; therefore, p a w s  to the next of ltin of the testatrix. 
&ales v. Sctrles, G Jones' Eq., 163. 

The clause of the will tlisposing of the third of the three 
parts mentioned, provides that "the remaining third of the pro- 
ceeds of the sale of land and other moneys is to he given to the 
children of my deceased unclc, Abner Sayers, and equally divided 
among thm-their names, except that of William Sayers, I (lo 
not know." 

John 1'. Saycrs was a sou of Abner Sayers, nientionecl in thc 
last recited clansc, but he died in the year 1865. 1% is not men- 
tioned by name in the will. H e  died niariy years before it wai 
execatccl, and it cannot bc construed as having any reference to 
him. The clsnse speaks of and provides for a class or family, 
and it means a class of living children. I t  en~hraces only the 
cahildrcn of Abner Sayers living at  the time of the death of the 
testatrix. Scales v. Scales, s u p n .  

Joanna Allison, a5 the con~plaint states, was a daughtller of 
llbner Sayers mentioned in the last recited clausc. She 
died in January of 1881, cgter the execution of the will, leaving 
children surviving her. No legacy was given to her by name. 
She was one of a class of legatees who took collectively and not 
nonzinatim. The bequest went, therefore, to her brotherh and 
sisters surviriug at the death of the testatrix. IVinston v. Tfibb, 
sup?Yc. 

There is no error in the :idvice and direction given 1)y thc, 

vc~wt below, and we approve and affirm the same. 
No error. Afirruc (1. 

THOMAS G. LYTLE r. JOFIN LYTLE and others. 



MOTION 1)y plaintiff to dismiss an appcal hcartl at Welwnary 
Term, 1884, of THE Sli~ltlCM~ ( ~ U R T .  

Mr. W. 14'. Ffrmming, for plaintiE. 
JIt~ssrs. Sincltrir & Sindnir and .L B. Rtrtchelor, fill. defendanti. 

~Mr.:nnrwor;, ,J. The appellcc morcd  to disrni~s the appeal 
upon the ground that  the rmdertaliing upon appeal had not been 
jnstified as i-~'quircd by the statute. 

I t  does not appear in the record, or o t h ~ r n  ise, that the under- 
taking, or a tlcpoiit of money with rhc clerk, ordered by the 
court, was w(rioed by :L "written consent on the part of the re- 
spondeut," the plaintiff. An affidavit of the surety accompanies 
the undertaking upon appeal, but i t  is fatally defective, in that 
it docs not state that the affiant "is worth double the amount 
specified therein." The statute is peremptory i n  requiring this 
tact to he stated. Hnrslrc(ui v. M~DoujeIl, 80 N. C., 18 1 ; Morpheui 
\-. Tufem, Ib., 183; Hempltill v. Blnckweldcv~, decided at  this 
term, ante, 14. 

I t  is rnanitkst that the appellee i. entitled to Iiavc his motion 
allowed. I t  is so ordered. 

Appeal dismissed. 

A ~ ~ ~ w a l s  will be disnlissed if the boLd on appeal is not given wi l l~ in  the time 
required I y .  law. 

CIVIL ACTI~N tried a t  Spring Tcrm, 18'78, of DAVIDWN 
S r ~ l w i o r  Court, before Burfon, J. 



There was n verdict and judgment in favor of' defendant, aiicl 
the plaintiff alq~ealerl. Motion 1 y  defendant to disnliss the 
appeal. 

JIPRS~S. Clement, Pinninr, Smith and Fuller & Snow, for plaintiff. 
Xessix J. Jf. ilIcc(bdde and Tl'nhon & GGlenn, for defendant. 

ASHE, J. There was a motion in this court to dismiss the 
appeal upou the ground the plaiutiff had not coinplied with the 
requirements of the law in perfecting his appeal. The judg- 
ment from \rhirh the appeal was talien mas rcnclered at spring 
term, 1878, and no bond was given to secure the costs 011 appeal 
until the Gth day of January, 1879, ancl me find nothing in the 
recorcl to indicate that there had been any waiver by the defend- 
unt. In all suclr cases it is the uniforni rule of this court to 
ilismiqs the appeal. Wcde v. Xezabern, 72 N. C., 408 ; Sever. 
T. illcLciughlin, 82 N. C., 332 ; IVrrrTs~i~o~~th v. Ctwoll, Ib., 333; 
Roysfer v. Hurwell, ante, 24. 

The appeal is dismissed with costs against the appellant. 
Appeal dismissecl. 

IIOWLAND BROTHERS v. R. J. MITCHELL & SOX. 

Appeal, cause renzctnded. 

W'11ere n transcript on appeal contains only the judgment of the court below, 
and slio~vs no process or pleading, the came will be remanded. 

( Wed v. Everitt, 83 N. C., 685, cited and approved). 

APPEAL from a judgment redered a t  Fa11 Term, 1883, of 
GRAKVILLE Sl~perior Court, by MacRcre, J. 

The plaintiff appealed. 

Messvs. J. B. Batchelor and L. C. Eduwc7s, for plaintiff'. 
No ro~insel for defendant. 
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SMITH, C. J. The transcript of the record before us certified 
to be "fu 11 and accurate," contains only the judgment rendered 
in the superior court, reciting that the case comes up on appeal 
from a justice's court, the case embodying the exceptions signed 
by the respective counsel, and the appeal undertaking. 

There is no process, nor waiver, nor pleading by *hich we 
can see that the cause was properly constituted in the superior 
court, nor, except froni the case, what mas the subject of con- 
tention. 

We cannot assume jurisdiction upon such a record, and niu~t,  
according to the rules for such in~perfections, remand the cause. 
lVe'eil v. Everitt, 83  N. C., 685. 

STATE v. WILLIAM KERKS. 

Bppeul in criminal cases. 

1. An appeal in a criminal action withoat bond to secure the costs, will not be 
entertained, unless the defendant is allowed to appeal upon his affidavit. 
of inability to give such bond. 

2. Where an appeal without bond or affidavit in  such case was allowed "by 
consent," i t  was held not to be in  compliance ~ i t h  law. 

(Stare 1.. Spul~tin, 80 N. C., 362; State v. Patrick, 72 N. C., 217, cited :1n0 
approved). 

INDICTMEST for burning a mill, tried at  Fall Term, 1883, of 
MECKLENBURO Superior Court, before Gilmer, J. 

The defendant was indicted for the said offence and convicted 
in the inferior court, and appealed from its judgn~ent to the 
superior court, where the judgment below was affirmed, and t h e  
defendant then appealed to this court. 

Attorney-General, fw the State. 
No cmnsel for the defendant. 



ASIIE, J. The record transn~itted from the superior court 
sllow.; that "by consent the dcf'endant was allowed to :~ppeal 
\vitlrout bond." This conrt \rill not entertain an appeal in it 

criminal action without a l)ond to secure the costs of the appeal, 
r~nles, the defendant, upon 11is affidavit of inability to give such 
loond, has Imn  allowed by the court to appeal i r b  forrnn pcmperis. 

I n  the case of State v. ~(JPurtin, SO N. C., 362, the appeal was 
tlisn~isscd, because no bond to secure the costs accompanied thc 
recortl, and there was no order of the court allowing the defend- 
ant  to :1pl)ca1 without the usnal sccurity. Thc same point was 
ruled in State v. l'africk, 72 N. C., 217. 

Neither the judge nor the solicitor has authority to allow :I 

defendaut to appeal in a criminal case without complying with 
the requisites of the Inn.. 

The.appea1 must be dism~issed and this opinion certified to the 
superior court of Mccklenburg county, that the case may be re- 
~nantled to the inferior conrt, to the end that the case may be 
proceeded with according to law. 

Appeal dismised. 

ST.4TE v. EDITH NACSDERS. 

-\ppeals in criminal actions will be dismissed w l ~ c , c  the reconl fails to sllow 
there was a final judgment. 

(Stale v. Bailey, 6c5 N .  C., 426; Stale v. Keeter, 80 N. C., 472;  Stale v. Wise- 
man, 68 3. C., 203, cited and approved). 

INDICTMEXT fi)r fornication and adultery, tried at Fall  Term, 
1883, of \\'ATAUGA Superior Coclrt, before Gmues, J. 

The  defendant9 Edith S a ~ ~ n d c m  :d Columbus Anderson were 
i1dic.tt-d l;,r fiwt~ic:.rti~)tt at111 ;uIuItery, and the clefentlant Edith 
\V 14 ;~lnttc on triitl. 'I'llew wi- :i \-er.liot of guilty, an(l the de- 



Attorney-Genercrl, for the St:~ttn. 
No  counscl for the defend;~nt. 

ASHE, J. I n  looking into the record, we find there \\m n o  

judgment rendered in the co~irt  bclow L I ~ O I I  the finding of' the 
jury. The  appeal therefore cnnilot be sustained. I t  l~as  bee11 
repeatedly decided by this conrt that no appeal lies in a criminal 
action at  the instance of either party, where therc is 110 final 
judgment. State v. Haiky, 65  K. C., 426; St& v. A7eeter, 80 
i\'. C., 472; Stcite v. IK'isman, 68 N. C., 203. 

Lest, however, the case may be l~rought t1p again to t h i  col~rt 
ripon the exception taken 011 the trial, wc take occasio~~ to say 
that upon a careful perusal of the record ant1 statenlent of tllc 
case, eveu if there had been a judgment in the court below, there 
is no ground for a new trial. 

Appeal tlismi-setl. 

STATE v. THOUAS LEI? and others. 

Appeals in criminnl nctions must be perfected and the case for the snlwnie 
conrt settled, us provided in civil actions. THE CODE, 41234 

(State r. Randall, 88 N. C., G11, cited nnd approved). 

INDICTMENT for m~iidcr, tried at F:d1 Term, 1883, of FOR- 
SYTR Superior Court, before Sltipp, J. 

This m e  was tried a few days after THE CODE went into 
qwnttion-thc superior cotirt of Foryth county being held on 
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the 7th Moilday after the 4th Monday in September, 1883. 
There was a verdict of' guilty, and the prisoners appealed from 
the judgmeut prononnced, :tnd the presiding judge made up the 
case on appeal. 

Upon tlie call of tlie case i n  this court, the prisoners moved 
for a writ of certiorari, for the reasons set forth iu an accom- 
panying affidavit, to the effect that they Iiad not been allowed 
the right to nialie up the cnse as provided by THE CODE, 
$1234; that at  the time tile appeal was taken, neither the judge 
nor the cou~isel was cognizant of the change in the practice of 
making up appeals in criminal actions, by reason of the fact that 
the laws were then in the course of pnblication and were not 
distributed until after said trial. 

Attoi*~~ey-General, for the State. 
Hi*. 5". R. Pu~ncll,  for prisoners. 

M E R R I ~ N ,  J. I t  was settled in Stutc v. Hrrt~tlnll, 88 N. C'. 
611, that it was the duty of the judge wlio presided at the trial 
of a criminal action in which an appeal should bc taken, to settle 
the case upon appeal for this conrt, and that continued to be the 
practice until it was changed by statatc. THE CODI.:, $1234, 
regulating appeals in crin~inal action, provides, + * (( and 
the appeal shall be perfected and the case for the supreme conrt 
settled as provided in civil actions." This statute wcnt into effect 
on the first day of November, 1883, and its provisions are too 
pIain to be misunderstood or require interpretation. 

This action was tried ancl appeal taken therein ufter T l r ~  
CODE went into effect, but before it had been published, and be- 
fore the change of the law was l;no\vn, in fact, by the courts. 
The judge, not being infornicd or advertent to the change of the 
law in respect to appeals in criminal cases, settled the case nporl 
appeal for this court. But owing to the change nic::tioncd, he 
had no authority to do so, ant1 the case made 111) by him 11711~f~ 

go for nanglit. Ordiuarily, nothing el,? appearing, the pre- 
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sumption mould be that he settled the case upon appeal by con- 
sent of the prisoners and the solicitor for the state, but such 
presumption is rebutted by affidavits submitted that satisfy the 
court here that the courl below .acted under a misapprehension 
of the law. 

I t  mas the duty of the prisoners within ten days after rendition 
of the 'ud ment against them, to cause the appeal to be entered 

3 g  
by the clerk on the judgment docket of the court, and notice 
thereof to be given to the solicitor for the state, and to prepare 
u concise statement of the case, embodying the instructions of 
the judge, as signed by him, if there were ekceptions thereto, 
and the requests of the counsel of the prisoners for instructions, 
if there were any exceptions on acconnt of the granting or with- 
holding thereof, and to state separately, in articles numbered, 
the errors alleged, and to cause a copy of this statement to be 
served on the solicitor for the state within fivc days from the 
entry of the appeal taken. Within three days after such ser- 
vice the solicitor should have returned the copy so served upon 
him, with his approval, or such amendments as he might specify, 
endorsed on, or attached thereto. I f  he approved the case ns 
presented by the prisoners, then it should have been filed with 
the clerk as part of the record ; 'and if not returned with objec- 
tions, then it would l~ave been deemed approved ; but if returned 
with objections within three days after such notice, then the 
prisoners should have in~n~ediately requested the judge to fix 
a time and place for settling the case before him, as dircted in 
THE CODE, $550, the solicitor representing the state. This, 
however, was not done. 

Notwithstanding the mistake of the judge as to the state of 
the law, the prisoners have the right to have the case settled 
upon appeal according to law, and substantially in the lnanner 
sr~ggestetl above. They are not satisfied with, or willing to 
accept it as settled by the judge, and as neither the court, nor 
the prisoners, nor the counsel, were informed as to the change of 
the law, and could not under the circumstances have been so by 
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reasonable diligence, the prisoners are entitled, upon their appli- 
cation, to the writ of certiorari, to the end that the case upon 
appeal may be settled and the record perfected according to law ; 
a ~ ~ d  when so perfected, the clerk shall certify a true and perfect 
transcript thereof to this court. 

The appeal was taken in apt time, but the case upon appeal 
was not settled, for the reasons stated, within the time prescribed 
by trhe statute. This failure was not through the negligence or 
default of the prisoners, and the law will not, therefore, allow 
them to suffer prejudice in that respect, but the court can and 
mill, in exercising its aut,hority to grant the writ of certiormi, 
afford them opportunity to settle the case npon appeal as if this 
had been done in strict accordance with the statute. This au- 
thority is incident to that to grant the writ, when it is employed 
as a substitute for an appeal. I n  such a case, the court has 
power to permit and direct the appeal, and its incidents, to be 
perfected and rendered effectual. 

The application for the writ of certiorari is granted, and an 
order alloming the same in conformity to this opinion may be 
entered. I t  is so ordered. 

Certiorari ordered. 

STATE v. 8. M. LEAK. 

Appeal, withddrccwal of, by accused. 

An appeal of the accused in misdemeanors may be withdrawn by his counsel 
with the consent of the attorney-general, and in such case this court will not 
examine the record. But in felonies, it must appear affirmatively that the 
prisoner advisedly assents to and desires the withdrawal of his appeal. 

(State v. herton, 77 N. C., 485 ; State v. Wearer, 13  Ired., 203 ; State v. Jenkins, 
84 X. C., 812; Stale v. Epp,s, 76 N. C., 58; State v. Paylor, 89 N. C.. 539; 
State v. Sheets, Ib., 543; State v. Valentine, 7 Ired., 141, cited and approved). 
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IXDICTMENT againt the defendant and others for fornication 
and adultery, tried at  ail Term, 1883, of RICHMOXD Superior 
Court, before iJfcKoy, J. 

An appeal was taken from the judgment pronounced upon n 
verdict of guilty, and upon call of the case here, the defendaut's 
couusel asked for leave to withdraw the appeal, the state assent- 
ing thereto. 

Attorney-General, for the State. 
Messrs. Little & Parsons, for defendaot. 

MERRIMON, J. The counsel for the appe l la~~t  moved at the 
present term to withdraw the appeal, and the attorney-general 
consented that the motion miglit be allowed. 

I n  a criminal case the appeal h i n g s  it into the court and its 
jurisdiction at once attaches. The appellant has not absolute 
control of the appeal, nor can hc withdraw or dismiss i t  at  his 
will. I t  is under the control of the court for all lawful pur- 
poses, and to be heard and determined accorcling to the course 
of procedure in such cases. 

The appeal is supposed to be for the benefit of the appellant, 
and to affect him mainly, if not altogether. The court W O L I ~ ~ ,  

therelfore, ordinarily grant leave to him, eel-tainly with assent of' 
thc attorney-general, to withdraw or dismiss it, aud direct the 
order granting such leave to be certified to the court below, with 
instructions to proceed in the case according, to law. 

The court having obtained jurisdiction of this case by the 
appeal, and the defendant being abscnt, the question whether or 
not the court ought to examine the record and decide any qnes- 
tions properly presented by i t  was suggested, and we find it one 
of some practical importance. 

It'is not necessary in any criminal case that the defendant 
shall be present in this court when his case is heard and deter- 
mined. Indeed, he is seldom, if ever present. H e  appears 
here generally by counsel. H e  is not tried or convicted, nor is 
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any judgment rendered against him here. This. court decidcs 
whether or not therc was error in the proceedings in the case in 
the court below, and orders that its decision be certified to that 
court to the end that the proper judgment may be entered there. 
State v. Ouerton, 77 S. C'., 485. 

The motion to withdraw or dismiss the appeal in a criminal 
case is an important one, and ought not to be made lightly, or 
without a careful consideration, especially on the part of thc 
defendant. Recanse, if the appeal is withdrawn, he is bound by 
the errors, if there be any in his case in the court below, unlcss 
that court can and will, in a possible case, correct its own errora 
before the final judgn~ent. The defendant ha6 the right to h a w  
any errors assigned by him examined and considered in this 
court, and if they be found to exist, to have them corrected. 
This the court will always do, unless the defendant shall, by 
proper application, withdraw or dismiss his appeal, and such 
application niust be made with the assent and by the direction 
of the defendant hin~self. This court must, therefore,% :dl 
cases be satisfied that the defendant makes such application. 

I t  is competent for counsel to make the application to with- 
draw or dis~nisi the appeal in case of rnisdemeanori. I n  srirh 
cases it is presumed that the couasel, nothing else appearing, ha, 
been iustrncted to rnalie such application. Rut in capital caLc,, 
and i n  other serious felouies, it must appear affirmatively that 
the prisoner advisedly assents to, dcsires and directs that hi.: 
appeal be withdra~vn or dismissed. There is in this rcspee:, :is 

well as in others, a inarkecl difference in misden~eanors :mi 
offences of a higher grade. The law is specially careful to .wtk 

that the rights of the prisoner in capital eases, and i n  other scri- 
ous felonies, are properly guarded, and that nothing shall b: 
done to his prejudice withont his lmomledge anti opportuuity to 

be heard. State v. Wectcer, 13 Ired., 203; AS!(& I-. ,Jenkins, 84 
N. C., 812; ~Stcrte r. E p p ,  76 N. C., 55; St& v. Pnulor. S9 X. 
C., 539; Statc v. Sh~ets, Ib. ,  533. 
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dismiss the appeal, the court will grant it, without looking into 
or considering the record, because he is couilsel for the state and 
is supposed to have carefully considered the rights of the state 
and assents to the justice of the matter. I t  has been held that 
where the attorney-general, upon an appeal by the defendant, on 
an indictment, informed the court that he had looked into the 
record and consents that the venire de novo prayed for should be 
granted, the court would of course grant the prayer without 
examining into the errors assigqed. State v. TGdentine, 7 Ired., 141. 

The motion to withdraw the appeal is allowed. This mill be 
certified to the court below, to the end that that conrt may pro- 
ceed according to lam. 

Motion to withdraw appeal allowed. 

STATIS v. DAKIEL GOULD. 

Jz~lye's C?hnrge, ~ecnpitulntiny ecitlence-Reasonable Doubt- 
Indictntent- Ticrrinme-Tampering with the Jwy-P)iscreiion- 
nyy P o w e ~ .  

1. I t  is sufficient if the judge in charging the jury gives the substance of the 
testimony of the witnesses; and especially so, where h e  asks connsel if :I 

recapitulation of the evidence in detail is desired, and no request for the 
same is made. 

2. A charge upon the subject of reasonable donbt cannot be made the subject 
of exception, upon the ground that the judge superadded an explana- 
tion thereof when such explanation is in  itself a proper one. 

3. An indictment for murder charged that the mortal wound was inflicted with 
a rock, and the proof was that the instrument used was a stick ; Held, no 
variance. T h e  instrument of death laid i n  the bill and that proved are 
of t h e  same character and nature. 

4. Whether  a new trial will be granted because the jury have been tampered 
with, i.; matter of discretion with the presiding judge upon the facts 
found by him. No undue influence upon them is shown here. 

( S k i t e  v. Grady, 82 li. C., G43 ; Sta te  v. Reynolds,  85 K. C., 544; State v. Jones,  
Ib., 547 ; ~S'tute v. Ti lghman,  11 Ired., 513; Sta te  v. kfillsl-. 1 Dev. & Bat. 
500; S tn f r  v. Brit tci in,  89 X. C., 481, cited and approved). 
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INDICTMENT for murder removed from h 5 o i 1  and tried a t  
F a l l  Term, 1883, of MONTGOMERY Superior Court, before 
Gilmer, J. 

There was much eridence adcluced in behalf of the prosccn- 
tion and the prisoner, but  the facts are substantially as follow,: 

T h e  deceased William R. Carpenter came to his death o n  tlic 
alight of the 6th of December, 1881, causcd by a wonnd on tllc 
left side of his head, producing a very bad fracture of thc tsl;ull. 

On that night a festival was given by persons in the county 
o f  Anson, to which the deceased went about eight or nine o'clock, 
and aftcr remaining a short time disapprard, and about the same 
kimc the prisoncr (who n a i  also there) disappeared and was 
absent about a half hour. 

Onc Dunlop, a wit~iess for the state, tebtified that some time 
after  the deceased liad left, a half or thlce quarters of an hour, 
the p r i s o r ~ e ~  camc to him and said he  had sometl~ing to tell him, 
:cntl tooir llirn outside of' the liousc and asl~ecl Irim if lie mai a 

friend of hie, 311d whether he nould hur t  him, to which the 
w i t w ~ i  replied, ((1'11 not hurt  i o u  if you will not hur t  yourself"; 
,IIKI the pr;zoner said, '( wall, I've 1;nocltcd Bill C'arpenter with 
4 rocl.;." \VIICII the witnew qtnrtctl 11on1e aftcr the festival, the 
priioncr cllled to him and wid, " let's go over the branch and 
set. how t h i n g   re." I I c  went with hiin, ant1 aftcr passing :I 

m*rt,~in place in thc road the prisoner said, " Ilcre i t  the  place." 
7'llc.y then wcut on, but turned l)ack, a i d  oil pnisingtl lesan~cpl~lc.~ 
tt  swontl time the prisoner again said, "here is the p1:ice." Pcrsons 
fcaving thr: festival were along t l ~ c  road, and witness and prisoner 
d i d  not stop at  the place m t i l  they liatl passed it the third time, 
when witness snw a lolack ol;jcct lying four or five feet from the 
ro:ul. H e  did not go to the ol;jcct, but passed on.  B u t  the 
prisoner wcnt back to it and cnllctl oot to witness, "tliis is I~im." 
He  cnllcd to the prisoncr to come on, and they wcnt to thc house 
of' the  witness and stayed together there that night. 

r 7 d liere was cvitlcncc offered t c n d i ~ ~ g  to sustain, a,c \vcll :is to 
irn[)e:w11 the chnractcr of this witness, and to s h o \ ~  that ihc pris- 
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The prisoner was examined in his own behalf and denied all 
linowledge of .the homicide. H e  also offered testimony to show 
that he did not leave the festival that night. 

The state introduced evidence of the finding, near the place of' 
the honiicide, a rock and a stick-the latter having a t  its large 
end several knots or stumps of limbs which had been cut off, 
in the end of one of which was found human hair, correspond- 
iog in color with the hair of the dcceased. 

The rock and stick were exhibited on thc trial, and the physi- 
cian who testified for the state in regard to the description a i d  
character of the wound, stated that such a wound could not 
have been made with a rock of the shape of the one produced in 
conrt, but might have been made with a rock which h,ad jagged 
ends; and that the wooncl might also have been made with the  
stick produced in court. 

There was no exception talien by the prisoner to thc reception 
or rejection of cvidcnce. 

The court, in its charge, did not xat l  to the jury the notcs of' 
t l ~ c  cvidencc talien on the trial, but stated briefly the substance of' 
thc testimony of cach witncss, by llanie, remarking at the time 
and in the presence of the prisoner and his counsel, that the court 
did not deem a more clctailcd recapitulation of the evidence nec- 
essmy, a n d  would not give such, r~nless qpecially requcsted to do  
so by prisoner's counsel, a i d  no sncli request was made. 

Af'tcr telling the jury, among othcr instructions, that they 
could not voiivict unless they were satisfied of the prisoner'i: 
gmilt bcyond a rcasonablc doubt, the judge added that this sim- 
ply n~cant, that after thc consideration of all the evidence, in all 
tlic light in which it had been presented to them i n  the arguments 
and untlcr tlie instructions of thc court, the jury ought not t o  
convict the prisoner rmlcss they felt that their minds were invol- 
untnrily led to the conviction that he was guilty as charger1 in  

the bill of indictmcnt. 
Af'trr a verdict of the prisoner nlovetl for new trial, 

and :1+4gnctl a% q m ~ ~ n d ~  tl~ercfor: 



1. That the court failed to rcad to the jury the testimony of' 
the prisoner as taken down during the trial. 

2. That the court erred in adding the explanation or definition 
as a part of the charge npon reaso~iable doubt. 

3. That the bill charged the prisoner with having killed the 
tleceassd with a rock, whereas the procf showed that thc mortaI 
wound was inflicted with a stick. 

4. That the jury had been tampered with, and in support of 
fhis, the prisoner's couusel rcad to the court the affidavit of two 
of the jurors who sat 011 the case, to thc effect that dnring one 
night in thc progresq of the trial the jury were kept in the 
court room and the onter door thereof was unloclted; and while 
there, one Siler passed throngh the room, and one George Gra- 
ham remained in the room frorn the time the jury went in untiI 
after ten o'clock that night, and afterwards cnme back and 
remained until sometime before day-break. The court, upon 
caonsideration of the motion, and after examination of other per- 
$om, found the facts to be as follows: 

On Wednesday night during the trial, the jury, who had occu- 
pied, during the recess of the court, the jury-room opening into the 
court room, were allowed by the officer in charge of the jury to 
sleep in the court room; that said Graham who had fallen d e e p  
in a drunken condition on one of the rear benches in the room, 
during the afternoon session of Wednesday, roused up during 
the night, while the jury were in the court room, and, being then 
for the first time discovered by the officer, was by him led out of 
the room, still in a drunken, stupid condition; and in a short 
time he returned in the same condition, and was again led out by 
the officer, and was seen by him no mare that night; that there 
was no communication between Graham and the jury or any mem- 
ber thereof; that there were two doors at the west end of the 
court room, leading by a stairway each to the first floor, which 
doors, while the jury remained in the room that night, were not 
locl<ed, but latched ; that said Siler, who resides in the town, also 
passed through the room during the time the jury mere there, 
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lmt had no con~mu!~ication directly or indirectly with the j n r j  
or any member thereof'. 

The motions were refi~sed, and the ~~risoner  appealed from the 
judgment pronouncetl. 

Attorjrey- General, for the State. 
2711.. Allcn J o d a n ,  for the prisoner 

ASHE, J. The first exception talien by the prisoner was upon 
the ground that the judge failed to read to the jury the testi- 
mony of t h c  prisoner, as take11 down by him during the trial, 
The exception is founded upon section 237 of the Code of Civil 
Procedure, and section 413 of THE CODE, which n~ake  i t  the 
duty of the judge in charging the jury, whether in :i civil or 
criminal action, to state in a plain and correct manner the cvi- 
dence given in the case, and declare and explain the law arisiug 
thereon. The language of these sections is the same as that of 
section 130 of chapter 31 of the Revised Code, except that in 
the two former sections the word plain is substituted for the word 
full in the latter. The sections, as they stand in THE CODE and 
C. C. P., have been repeatedly construed by this court. 

I n  State v. Grady, 82 N. C., 643, it is held that if evidence 
favorable to the prisol~er be omitted by the judge in recapitulat- 
ing the testimony to the jury, i t  is the duty of the prisoner's 
couosel to call it to the attention of the court, that the same may 
be supplied; arid after verdict, an exception grounded on such 
omission will not be sustained. This decision was cited a ~ l t l  
approved in State v. Reynolds, 87 N. C., 544; and to the same 
effect is State v. Jones, 16., 547. 

The error assiguecl in the second exception was to the super- 
added remarks of the judge in his charge on the subject of reas- 
onable doubt. We are unable to conceive upon what ground 
the prisoner should have supposed that he could I w e  been prej- 
udiced Iy those remarks. His  Honor told the jury that reason- 
able d m h t  m t m t  that, after n cor~sideration of all the evidence, 
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with all tlie light derived from the argnment of counsel and the 
instructions of thc court, they onglit not to convict the prisoner, 
unless they felt that their mintls were iavol~lntnrily led to tlie 
conviction that the prisoner was guilty as charged. So far fro111 
impairing the force of his charge on the snbject of reasonable 
doubt, the explanation of His  Honor was more f'avorabIe to t l ~ c  
prisoner than was perhaps warranted by law. 

The next exception was founded upon mi allegcd variancc 
between tile instrument with which the mortal wouncl was in- 
flicted and that charged in the bill of indictinent. The bill 
charges that the wound was given with a rock, and the proof 
rather tended to show that i t  was iilflicted with a sticli. I t  can 
make no difference whether the deceased W:IS struck with a rock 
or a stick. For  it is held that where thc instrun~ent of cleat11 
laid in the indictment and that proved arc of tile samc nature 
and character, and the method of the operation is the same, 
though the instrument is different, there is no variance: as if it 
be proved that the deceased was Idled by any other instrument, 
a5 with a dagger, sword, or the like, capable of producing the 
same kind of death as the instrun~ent stated in the indictment, 
the variance will not be material. Rex v. i1/Icickwlly, 9 Co., 67n; 
Gilbert Evi., 231; Rex v. Bri,gys, I Moody C. C., 318. Anc1 
where the offence was charged to have been colnrnittetl 
with 3 sharp instrument, and the evidence was that thc 
wouncl was partly torn and partly cut, and was done 
with an instrument not sharp, it was held that the charge in the 
indictment was proved, aud the degree of sharpness was in~nlu- 
terial. Rex v. Grounsell, C. & P., 121. 

The remaining ground urged for a new trial is that the jury 
were tampered with. But the judge having found the fk ts  l o  

be, that one person passed through the room where t h e j ~ ~ r y  
were kept during the night, and another was found asleep in  a 

stupid, drunken condition on a bench in the rear of the rooni, 
aud was put out of the room as soon as discowred, I)ut that 
neither of them had ally C O I I I I I I ~ ~ I ~ C Y ~ ~ ~ I I  wit11 ally I-r~enllwr of 



the jury, there is 110 ground for even a iu-picaiou th:it t l~erc  was 
an untine influence brought to bear upon the jury. And even 
if the cirerlmitances had been such (which w s  not the case 
here) a.; to shorn that there was an opportunity ant1 chance for 
exerting an influence upon them, i t  would have been n matter of 
discretion with the presiding judge, whether he would have 
granted a new trial. Stute v. Tilgham, 11 Ired., 213; & t t e  v. 
Mi/ler, 1 Dev. & Bat., 500 ; ,State r. Ri+!tcli~z, 89 N. C., 481 . 

There is no error. L e t  this be certified to the superior court 
of Montgon~ery county that the case may be proceeded with in 
conforn~ity to thi i  opinion and the law of the state. 

No vxx. Affirmed. 

STrlTI3 r. GEORGE WASHISGTOS. 

Bischrtrgc c$ jury befo7.e verdict - Jeopcirdy-Jurors, standing 
midc ilz capitol ccrses-Right of prisorzer- to haae them tendered 
bq50r.c rcsol-tirzg fo special venire. 

1. The rule announced in State v. Washinyloiz, 59 3. C., 535, recognizing the 
power and duty of :I judge to withciraw a. juror and order a mistrial in 
order to guard against fraudulent practices, affir~ned. In such case there 
is no jeopardy, and the prisoner map again be put npoo his defence. 

2. .Jurors of tile original panel constitute a. distinct panel; and when the same 
is gone through with without forming a jury for the trial of a capital 
offknce, the jnrors stood aside at the instance of the prosecution (when 
S I I C ~ I  is the case) must be brougllt forward and challbnged, or tendered 
to the prisoner, before resort can be liad to the special venire. 

3. The s~~ec ia l  venire is in aid of the original panel, and only such jurors 
are taken from it as are required to forw a. jury after the original has 
been exhansted. 

(State v. Sf~aw, 3 Ired., 532 ; Stute v. Artl~ur, 2 Dev., 217 ; State v. Benlon, 2 
Dev. $ Bat., 196, cited and approved). 

ISDICTI~NT for murder tried at Fall Term, 1883, of PAM- 
r.rco Superior Court, before Avery, J. 



The prisoner is charged nith the killing of one Xugustus 
Rhor, on the 28th of Uay, 1853, i n  the city of Sewbern, in  the 
county of Craven, and the tljal of the indictment was removed, 
upon an affidavit of the state solicitor, to the county of' Pam- 
lico. Verdict of guilty; judgment; appeal by prisoner. 

Thc facts relating to the poiuts decided by this court are suffi- 
cicntly set out in its opinion. 

Attorney-Genera2 for the State, 
S o  cor~nsel for the prisoner. 

SMITH, C. J. I n  r e v i e ~ i n g  the prisoner'* appeal 2nd the 
numerous exceptions shown in the record to hare been taken to 
the ruling. of the judge upon the trial in the court below, we 
deem it necessary to consider and dispose of' two only : 

1 The prisoner's counqel nloved that he be released from 
f ~ ~ r t f l e r  prosecution for the imputed felony, for the reason that 
he had before been put in peril before a jury regularly consti- 
tuted and empaneled to pass upon his plea, and the judge had 
without marraut in law ordered a mistrial and disbanded the 
,jury before rendering their verdict. 

The right of the prisoner to set up this defence upon his 
trial, if deemed available, was recognized, and its merits left 
undetermined to enable him to do so, when his application for 
the writ of certiorari to bring up the record and move for his 
discharge on this ground, mas before us and denied at the last 
term. 89 14'. C., 535. 

The case now presented is essentially unchanged in the facts, 

~ except in the addition of the prisoner's own affidavit denying 
that he had tampered with any juror or was in conlplicity with 
others, if any, who may have done so. The facts found by 

I the  judge who then presided remain upon the record. 
The subject was fully examined in  the light of past adjuciica- 

tious, the later relaxing somewhat the rigorous rule announced 
I i n  the earlier cases, and the co~~clusion arrived at, was, that be- 
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sides a physical necessity produced by the iIliiess of a judge or 
juror in iucapacitating l~ini  to proceetl, or other such cauqe, there 
mas another controlling necessity, growing out of the duty of 
the judge " to guard the adnlini5tration of justice against fmda-  
lent practices," and assuring a fair and impartial trial, which 
equally sanctions the eserciie of the power. 

The views before expressed are still entertained as to the action 
of the court in interposing to prevent the consummation of t h e  
attempted fraud by the false oath of corrupt jurors. 

The power confided to the j~ldge of ordering a mistrial, even 
i n  case the charge is for a capital felony, ~ ~ i t h  the restraints attentl- 
ing its exercise, is sufficiently stringent to afrord every reasonable 
protection to the accused and secure a f'air and impartial trial; 
and while he can rightfully demand no more, the protection of 
the public from crime, by the punishment of' the offender, will 
admit of nothing lecs. 

I n  the larger number of the states and in several of the circuit 
courts, presided over by judges of the snprenle court of the 
United States, it has been decided that the matter of discharging 
a jury before verdict rests in the sound discretion of the conrt, 
and its exercise formed no legal obstacle to a second trial upon 
the same hill, and that the prisoner has not been in peril in the 
sense of the law. The cases on the subject are conm~entect 011 in I 
Whar. Cr. Law, sections 575 to 386 inclusive, and among them 
that of United States v. Peres, 9 Wheat., 579, in wlrich Mr. 
Justice STORY says, in reference to a discharge of the jury be- 
cause they were unable to agree: " The prisoner has not bee11 
convicted or acquitted and may again be put upon his defense.'" 

2. The second exception is to the refusal of the conrt to recall 
three of the thirteen jurors constituting the regularr panel who 
were set aside, at  the instance of the solicitor, until the others 
were called, in order that the causes of challenge be passed on, 
and they tendered before proceeding to call the one hundred 
jurors summoned on the special venire. 

I n  this rtiling of the court there is error, and those jurors 



uuglit to have been recalled and the infficiencyof the causes awign- 
cd for the challenger enquired into, ancl, if found competent, the 
jurors tendered before seeking any from  tho^ of the special 
vcnirc. This was the right of tlie prisoner and it ought not to 
h a w  bccn dcnied. The list of special jurors is in aid of those 
of' the original panel, and only such are to be taliell fro111 it as 
arc rccpired to form n ,jury, after the original panel has been 
cshauited, without con~pleting it. This legal right, vesting in 
tllc p r i ~ ~ l ~ ~ r ,  to h a w  the jury vlnich is to try h im made np out 
of the rcgolar jurors, n here a sufficient number of' competent 
r~nchallcnged jurors can be obtained, and if not, the deficienc? 
only inpplicd from the ipccial venire, is expressly recog~~iized ancl 
tlcclarctl in State v. ~Yl~azo, 3 Ired., 532. There, one of the i ~ g -  
ular jurors was challenged by tlie state for cause, sustained in 
t l ~ c  court below, and held to be insufficient in law 1111011 the appeal ; 
a i d  it was argueti that :is the jurors werc all unobjectionable, 
the exclusion of a con~peteut juror worked no harm to the pris- 
oner. whose right W ~ Z  not to select acceptable jurors, but to ex- 
clude obnoxious jurors from the panel. Upon a careful csami- 
iiation of the cases supposed to sustain this view (,State r. Arthur., 
2 Dev., 217 and ,State v. Benton, 2 Dev. & Rat., 196)) Ges~ox, 
J., thus states the lam : 

'' I t  is an obvious corollary of the principles thus asserted, if' 
it be not decided by the case (referring to &Lute v. Bento?~) that 
in Icgal contemplation the jurors of the original venire consti- 
tute a d i h c t  panel. Where that panel is perused or gone 
through with, without forming a jury, any individual iuelnber 
thereof, who upon the challenge of the state has been set aside 
to see whether a jury n~ igh t  not be formed fro111 the panel with- 
out bin?, must be brought f o ~ w n d  and chn l l eqd  or take?) hfore 
altother panel can be wsorted to." 

The principle thus announced applies with equal force to the 
facts of the present case, and it meets our full concurrence. 
Indeed this case is Illorc firvorahlc to the prisoner, as it does not 
appear that Iir p o ~ s e i w l  any pc.rem11tory challcl~ge~, 111) to thc 



completion of thc jury, so as to enable him to frce i t  from sowe 
of the latter jurors who might not have been reached, had one 
or more of those, made to stand aside, been called and accepted. 

There is error, and the prisoner is entitled to have the verdict 
set aside and a veni)-e cle noz'o awarded, and it is so ordered. This 
will be certified. 

Error. TTen ire cle 7 1  oro. 

STATE v. J. XARI(.)S CARLASD. 

Ho~nicicle-Dischn~ge of jumy b&+e verdict- Jeopardy-Tt.icll- 
Jurors- Judge's Clwlge. 

1, The jury were considering of their verdict in a cnl~ital case for ten dnys, 
and upon twice coming into conrt and being polled, each time they de- 
clared the jury would never agree, and the conrt directed a juror to be 
withdrawn and a mistrial entered ; Held, no error, and the prisoner was 
not in jeopardy. The facts fonnd by the court are conclusive, but the law 
reviewable. 

2. Where the trial in such case was removed from one county to another, the 
prisoner has no right to have the whole transcript of the record read to 
the jury, and the judge properly refused to allow more tlino the indict- 
ment and so much of the record as showed the jurisdiction of the court 
to be read. 

3. A juror sunimoned on a. special venire is to serve if he be n free- 
holder only. THE CODE, $1738. 

4. But tales-jurors and those of the original panel are required not only to be 
freeholders, but to have paid their taxes for the preceding year, which, 
under section 1722, is the year preceding the one in which the tax 
returns, from which jnrors are selected, are laid before the connty com- 
missioners. Stale v. Wulson, 86 N .  C., 624, corrected. 

5 .  The finding of the judge in the court below as to whether a juror has paid 
such tax is not reviewable on appeal. 

0. On triaI for murder the judge charged the jury, ti~nong other things, that 
the prisoner i s  not required to prove matters of excnse or mitigation 
beyond n reasonable doubt, bnt to the satisfaction of the jur!; " bnt the 



FEBRUARY TERM, 1884. 669 

degree of proof is not so far relaxed that he may establish them by a bare 
preponderance of evidence, but must do so to the satisfaction of the jury" ; 
Held, no error. The meaning of the instruction is, that the jury must Le 
satisfied; and if not satisfied, a, bare preponderance of proof will  not do. 

(State v. Ellick, 2 Wins., 6 6 ;  State v. McGimsey, 80 N. C., 377 ; State v. Wash- 
ington, 89 N .  C., 535, and cases cited; State v. Whitley, 88 N.  C., 691, and 
cases cited ; State v. Grifice, 74 N .  C., 316 ; State v. Wincroft, 76 N .  C., 38 ; 
State v. Willis, 63 N .  C., 26, approved ; State v. Peter Johnson, 3 Jones, 266 ,  
Comn~onzrealtl~ v. Irorl;, 9 Metc., 92, and State v. Wutsoa, 86 N. C., 621, c o ~  - 
rectedi. 

ISDICTJIENT for murder tried at Spring Term, 1884, of H1.x- 
IIERSOK Superior Court, before Gmres, J. 

This case was removed from Buncombe, aiid the whole record 
was made a part of t l ~ e  statement of tlie case on tlipeal. TVlien 
the solicitor for the state announced his readiness for trial, tlie 
prisoner nloved for his discharge upon the gronnd that he liad 
heretofore bcen in jeopardy upon the same charge which he was 
then called upon to ansirer. Motion ovcrrnlcd, :uld the prisoncr 

The prisoim then niovcd thc court to adjuclgc upon the recortl 
that he had heretofore becn tried a n d  acrjnitted of' the crime 
charged in the indictment, a i d  that, liaving been so acqnittcd, 
he could not bc put i~pon :mother trial for any oflenc~ tilirler thii 
bill of indictment. Motion o~rerrulcd, and the prisolicr cs- 
cepterl . 

The prisoner asked the court to adjudge upon the record that 
he had becu heretofore acquitted of the cliargc of niurder, and 
to niljudge that he could not then be put on his trial for ally 
greater offencc than manslaughter. Hi:: Honor ovcrruletl this 
motion, and directed the trial to proceed upon thc charge of' 

n~urder  as preferred in t l ~ e  indictoient. Prisoner csceptecl. 
To  sustain the preceding motions, the prisoner relied upon the 

record of thc proceedings had hcforc Judge Awry  in the superior 
conrt of Bunco!nbe, before the case was trtunsferrcti to I-Pentlersoo 
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I n  selecting the jury, one Dalton, surun~oneit on the special 
venire, was challenged, and being sworn on his voir dire, said, 
"I owe one tax; I have paid all except the last tax." The  judge 
was of opinion that i t  did not appear that the juror had not 
paid his t ax  for the preceding year, and ad-judged the cause of 
challenge insufficient. The  peremptory challenges ailowed to 
the prisoner were exhausted beforc the jury was completed. Thc 
prisoner excepted. 

Up011 proceeding to empat~cl the jury, the prisoner asked 
that the entire record be read in the hearing of the court and 
I .  The  court directed the bill of indictment and so lni1c11 of 
the record as was necessary to show the jr~risdictiou of the court 
to be read, and that n o  more should be. The  prisoner excepted, 
imisting that the whole transcript should bc re:ld. 

There was only one exception taken to thc instructionis giveu 
to the jury:  The  evidence as to the killinq W:IS full, tending 
to sliow a legal provocation by an assault and 111ut11al combat, 
:ml that the prisoner acted upon the principle of r-elf-tlcfenec. 
The court charged the jury tlmt ''\rhen thc law tlevolvcs upo11 
the prisoner the bnrclen of proof, it relaxes thc rulc 21s to the 
degree of proof'; for while the prosecotion is hcld to the rigid 
rule, and requirctl to satisfy thc jury 1)eyontl n reasonahlc doul)t, 
when thc prisoner conies to sho\v his mntters of excusc or miti- 
gation, hc is not rcqnircd to prove these i ~ ~ a t t c ~ . s  beyontl :I rea- 
snnnblc clonbt, h i t  he is required to prove them to tlir sntisf:w- 
tion of the jary, but the degree of proof' is not so f :~ r  ~,clasetl 
that 1 1 ~   nay estnhlish his matters of escuse or mi t ip t ion hy a 
bare ~)rclwndwanceof proof, but must d o  so to the wtisf'wtioll 
of the jury." This iastrnction was excepted to upon the g r o u ~ ~ d  
thc court charged that a greater degrce of proof wn, reqoircd of' 
thc prisoner in showing excllse or mitigation than a hare ]we- 
pondwanre of the evidence. 

The jury found the prisoner g ~ ~ i l t y  of 11l:i1l4:111gl1ter, : I I ~  he 
: I ~ ~ w . I  led from the judgment prolmtnced. 
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Atto~ney-Genera, for the State. 
Messrs. M. E. C'arter, J. II. -1ferrimon and Reade, Busbee & 

Bmbee, for prisoner. 

ASHE, J. The first three exceptions taken by the prisoner 
related to'the right claimed by him to be discharged by conse- 
qwnce of the proceedings had, when he vas  theretofore on trial 
ondei. the same bill of indictment, in the superior court of Bun- 
combe county, before the case was removed to the county of Hen- 
derqon. They ernbrace these grounds : 

1. That he had theretofore been put in jeopardy of life for 
tlie same offence. 

2. That he had been acquitted of every oRence charged in the 
bill of indictment, and that he could not again be put on trial 
for any offence cliarged in the bill of indictment. 

8. That hc had beeu theretofore acquitted of the crime of 
cnorder, and that he could not be put on trial again for any 
greater offence than manslaughter. 

There is no force in any of these exceptions : 9 4  to the jeop- 
artly, it is now well settled that even in capital trials the sopc- 
rior co~1rt.j have the pon-el- to grant a mistrial whenever a proper 
e:iv o c w r ~  fiw its esercise. And whenever a judge undertakes 
to cs~rcisc  the power, he must distinctly find the facts and set 
tllc~n out i n  the record. When he does so, the facts arc conclu- 
ki\.e, hut the law is reviewable. ~Stntc v. h!icGinmy, 80 X. 
c., 377. 

I n  this casc the judge carefully complied with the requirc- 
m ~ t s  of the law. H e  finds as facts, that the casc was con+ 
mitted to the jury in the afternoon of Friday, March 23, 1883, 
heing Friday of the second week of the term. The jury were 
~ m t  in charge of a sworn oflicer, and were kept together until 
Saturday, March 31, 1883, being Saturday of the third and last 
weel; of the term, about four o'clocli. in the afternoon, when 
the jury were bro~ight into court, and polled in presence of the 
p-isoner, and in response to questions propounded to each juror 
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by the court, six of the jurors said that the prisoner was not 
guilty, and six said he mas not guilty of murder, but was guilty 
of the felonious slaying. Thc jury asked for further instruc- 
tions, and the court, after iustructing them upon the point about 
which instructions were asked, sent theni out again in charge of 
the officer, and entered an order upon the minutes of the term 
that the term of the court should be prolonged until Monday, 
April 2, 1883, unless the jury should s o o ~ ~ e r  agree as to their 
verdict. On Monday, April 2, 1883, at  ten o'clock A. M., the 
jury came into court, and they were again polled, and seven of 

them said the prisoner was not guilty, and five of theni staid he 
mas not guilty of murder but was guilty of the felonious slay- 
ing. And all of the jury, being severally interrogated by the 
court, declared that they did not believe the jury would ever 
agree. The court found as a f'act that the jury could not agree, 
and thereupon ordered that a juror he withdraw~i and a mis- 
trial had. 

There is no crror in this ruling. His Honor strictly con]- 
plied with the requirements of the law, and the f'acts of the case 
as fouud by him, without question, warranted the course pnr- 
sued. State v. Jeferson, 66 N. C., 309 ; X t u t ~  v. Wasl~ingtotr, 
89 N. C., 535 ; Sfate v. Hnneycutt, 74 N. C., 391. I n  the latter 
case the jury had tlie case six days, and on Saturday of tlie sec- 
ond week of the tern1 camc into court, and, being polled, it was 
found as a matter of fact that they could not agree, and i t  was 
l~eld that the judge committed no error in withdrawing a juror 
and directing a mistrial. But this is a stronger case thau that for 
the state ; for here, the jury were twice polled, aud had the case 
ten days before the mistrial was ordered. 

W e  hardly think it necessary to notice the exception taken 
upon the ground of a former acquittal, for there could be 110 

acquittal without a verdict of not guilty ; and here, there was 
no verdict. There could be none so long as the jury disagreed. 

The prisoner's fourth exception was to the refusal of the court 
to allow the entire record of the proceedings connected with the 
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trial in Buncombc county to be read in the hearing of the jury. 
His Honor restricted thc reading of the record to the hill of 
indictment and so much of the record as showed the court of 
Henderson had jurisdiction, and forbade that part of the recortl 
in regard to thc mistrial to be read. I n  no event could i t  be 
read in tlrc hearing of the jury except as evidence that thcrc \+a* 

no iss~le or q t ~ e s t i o ~ ~  before the jury, to which it was applicable 
as evidence. Whether the prisoner had been once in jeopardy, 
or had been acquitted, were questiow exclusively for the court. 

T h e  fifth exception was to the refusal of H i s  Honor  to allow 
the prisoner's challenge to Dalton, who had been summoned 2.: 

a j ~ i r o r  on the "special venire," and mas chal.lenged for the cause 
that  he had not paid his taxes for the preceding year. This 
exception is groundless for several reasons: 

1. Because the  act of assembly only reqnires that tile person!, 
sun~moned on a " special venire " should be freeholders. Trru 
CODE, $1738. They are not tales-jurors, who are requirell, w t  
only to be freeholders, but  to havc paid their taxes for the pre- 
ceding year, as is required of jnrors on thc original panel. (h'icctc. 

v. TYhifley, 88  N. C., 691; Lec v. Lee, 7 1  3. C., 139. 
2. Becausc the tax of the preceding year, so Far as rclatth to 

this case, refers to tllc tax dne for the year preceding the iir,+t 

Monday in September, 1883. S c t  of 1868, ch. 95, $1 ; TEIE 
CODE, $1722; Sttcte v. Gr@cr, 74 N. C., 316. Tire ju ror  
stated that he had paid all his taxcs but thc last. The last i:ls 

was that due on the first of September, 1883, hut the tax of 1 1 1 ~  

preceding year was that wIlich was due on thc first of Septcnr- 
ber, 1882; and that he had pnitl. So that thc judge did r~ot  
err  in holding that 11c had paid his t a s  for the p recc t l i i~~  ycnr. 

3.  Because, even if H i s  Honor was in error, his r111iug I I ~ O I I  

the question was conclusive a11d not reviemablc a i  to the t ; ic t .  

State v. Il.'im.oft, 76 N. C., 38. 
We take occasion here to correct an inadvel*telitc i:tllell into 

by the court ill the  case of' Stafc v. Ilixfson, 8( i  S. ('., (i24, 
where it was saitl '. thc prcccdin;~ yc:lr" rcf'crrcd to  t i l t ,  cXar lire- 

4:; 
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ceding the finding of the bill of indictment. The qualification 
of the jnror was not the question theh before the court, but only 
whether the exception had been taken in apt time; :~nd conse- 
quently the court did not give a critical examination to thc 
qwstion of qualification. 

The next and last exception of the prisoner mas to the instruo- 
tions given by His  Honor to the jury, and the ground of the 
exception is that the court charged that a greater degree of proof 
was required of the prisoner jn showing mitigation or excuse 
than a bare preponderance of evidence. The charge was: 
"When the prisoner conles to show his matters of excuse or 
mitigation, he is not required to prove these matters beyond a 
reasonable doubt, but he is required to prove them to the satis- 
faction of the jury; but the degree of proof is not so far relaxed 
that he may establish his matters of excuse or mitigation by a 
b a ~ c  p~epanderance of proof, but mnst do so to the satisfaction of 
the jury." 

We are unable to see in  what respect the charge of His  
Honor is obnoxious to the prisoner's exception. The plain 
meaning of the instruction is, that a bnre preponderance of 
proof ~57ill not do to show matters of mitigation or excuse, unless 
i t  produces satisfaction of their truth in the minds of the jury. 
W e  can well conceive of cases where there may be a hare or 
slight preponderance of proof on one side, which yet fails to 
produce satisfaction, and still leaves the n h l  i n  an uncertain 
and dubious state. His  meaning evidently is, and so we think 
:my one would take it, that the jury must be sntisjecl; and if 
not satisfied, a bare preponderance of evidence will not do. 

I n  giving the charge, His  Honor seems to have followed with 
particularity the rule laid down by this court in ~S'tatp v. ?17dlis, 
A3 N. C., 26. Before that case mas decided, there had preceded 
i t  the Commonwenlth r. York, 9 Mete., 93, aud State v. Peter 
Johnson, 3 Jones, 266. I n  the former case the court held that 
where there was any evidence tending to show excuse or mitiga- 
tion, it is for the jury to draw the proper inferences of fact from 



thc whole ~vitlencc, and to clecidc the fact on which the excuse 
.or extenuation depends, according to thc 1mponcla-trnw of cvi- 
dence; and in the latter, that i t  was incumbent on the priwner 
to establish the matter of excnse or estenr~atiou beyond a rea- 
sonable doubt. The error in both of thew case.. is corrected by 
this court in Willis' crrse; Judge BATTLE, spcaking for the court, 
said : '( We prefer to stand slrper aias antipuas, and to adhere to 
the rule laid down in Sttrte v. EIIiclc, 2 Winst., 56. I n  that case, 
the erroneons statement n c had inaclvcrtently ~nade  in State v. 
Peter Jolnrson, that it was incumbent on the prisoner to establish 
t l ~ c  11iatte1.i of excuse or extcnnation beyond a rc:~sonablc doubt, 
i z  corrected. I n  it, is a150 corrected what we also consider as 
erroneous in the decision of thc conrt in (bmrnon~iealth v. Yo&, 
tllat the matter of cscusc or extenuation which the priso~ler is to 
j)rovc m w t  be decided acwmling to the preponderance of evi- 
dcncc. I t  is morc correct, we think, that they must bc provctl 
to  the satisfaction of thc jury." I t  was so held in Stale v. Ellieb, 
\\here the court iay, nhen it is proved that one has liillcd inten- 
t i o ~ ~ a l l y  with a dcadly weapon, thc burden of showing jostifim- 
t i o n ,  cxcusc or mitiption i i  on him, and thc jury must be satis- 
f i ed  by the teitinlony that the rliatter offcred in mitigation 
i I .  And tlic same principle is laid down in Foster, at page 
?!HI, where it is said, wliocvcr nould shelter himself uuder the 
lllc,l of provoration must prove his case to the satiykciion of the 
~III-!.. The presumption of lam is against him till thc prcsump- 
tion i i  repelled by contrary evidence. This exception of the 
prizoner cannot he sustained withont overruling the case of Sicrtc 
\ .  TlVlis, sqwn, which has bcen repeatedly approved by adjudi- 
cations of this conrt. Tiet this he certified. 

Ko error. Affirmed. 



S T A T E  v. JOSEPH M.4ZON. 

1. An ontli administered sul~stantinlly in the form prescribed by statute is N I ~ -  

ficient, and hence i t  mas held that the omission of a witness to repeat the- 
words "so help me God," is not assignable for error. The  words are no 

part of the oath. 

2. A witness for the state was required to swear t h a t  his evidence "against" tlie 
prisoner at the bar shall be the truth, &c. ; Held, that  the oath exacts frorll 
the witness, under penalties of perjury, al l  he knows material to the issue, 
and comprehends as well wlii~t mitigates as what tends to estalish gnilt. 
But tlie conrt recommend that the form prescribed by law be followed. 

::. T h e  rule laid down in Willis' case, 63 PJ. C., 26, that  the bnrden of proving 
matter of nlitigntion rests npon tlie prisoner, &c., and affirmed by re- 
peated decisions of the court, is the  settled law of this state. 

4. The court charged the jury in this case that " i f  deceased attacked \ ~ i t l i  the. 
rock and knife, tile prisoner, not having provoked the fight nor willing t t ~  

engage in it, might use the necessary means of self-defence, but the jury- 
and not tlie prisoner must judge of the necessity. And if a tle:itllr 
weripon wns used, and tlie attack indicated a purpose to endanger the ])ri-- 
oner's life or inflict great bodily harm, lie was not compelled to flee, but 
might defend his person and pursue his adversary, to disarm Iiiin, b ~ i t  fill 
1 1 0  othcr pnrpose "; H e l d ,  no error. 

(S to le  v. I ' u y l o ~ ,  8'3 ii. C., 593; Stale v. Willis, 60 N. C., 26;  Slate v. Ellick, 2 
Winst., 56 ; State v. ZIuytcood, Phil., 376 ; Sla te  v. S m i t h ,  77 N. C., 488 : 
S / d e  v. I l r i t l n i ? ~ ,  89 N. C., 481 ; Stale v. H a i ~ i s ,  1 Jones, 190), approtetl. 

Ixnlc.~.\.rr.:m fhr niurder tried at  Spriug Term, 1883, of POLI; 
Sul'erior Court, before Xl@p, J. 

Verdict of gnilty; j ~ d g m e n t ;  appeal by thc prisoner. 

Attornej-  Ge~wcd, for the Stntc. 
iC1essi.s. IK J. Montgomo.y, D. AkhencK and 12entle, Busbee cC. 

khcsbee, for the prisoner. 

SNITH, (2. J .  The prisouer is cl~arged in the bill of indict-- 
inel~t  wit11 the mtirder of C. F. Lawrence, committed in the  
month of dulir, 1882, nntl on his trial I~efore the jury n ' ~ s  fb~rntl. 
gni!ty. 



1. The first exception presented in the record is to the f o r n ~  of 
the oath take11 by the witnesses, lione of the111 repeating its 
closing words and making a person:ll appropriation of them to 
hinlself by adding "so help me God," and especially to the man- 
ner in which the witnesses for the state mere sworn. 

The oath prescribed by the statuie to he administered to every 
witness in a capital trial is as follows: 

" Yo11 swear (or affirm) that the evidenw you shall give to the 
court and jury in this trial k)etween the state and the prisoner at 
the bar shall be the truth, the whole troth, and nothing but the 
trnth, so help you God," Bat. Rev., ch. 77, $6, par. 34; and then 
the witness is directed to repcat "so help me God," and kiss the 
Holy Gospels, 51. 

The oath was thus taken I y  the witneses of the prisoner, ex- 
~ e p t  in the omission to repwt, while it was administered to those 
of the state in this changed phraseology : 

"You solemnly swear the evidoace that you and each of you 
shall give to the honorable court and jury against Joe Mazon, 
the prisoner st the bar, shall be the truth, the whole troth, and 
,nothing but the truth, so help you God," with the like omission. 

The discrepancy in the manner of swearing the two classes 
of witnesses was not observed by the judge, solicitor or prisoner's 
.connsel while the trial was in progress, nor until after the charge; 
the jury hat1 retired to consider the case and rnake up their ver- 
dict. Then it mas discovered by prisoner's counsel, and the fact 
was n~ade  known to the judge and an exception thereto noted. 

How this oversight occurred, and why a different oath wasad- 
ministered to the separate classes of witnesses when the law fur- 
nishes one form for all, is unexplained, nor does any satisfactory 
reason therefor occur to us. I t  is a singular circumstance that 
the  regular mode of swearing one set of witnesses should have 
been pursued and another mode adopted for the others, and this 
not communicated by counsel ~int i l  after the cause had passecl 
into the hands of the jury. 

But we are of opinion that the omission and variation do not 
constitute such substantial departure4 fro111 the provisions of the 



statute as to f'atally iufect the verdict ant1 entitle the prisoner t o  
anotller jury. The general asse~nldy could not have intended, 
in putting i n  form the different oaths to be taken hy officers, 
public agents and others to insure the faitlif~il performance of' 

tlicir rcbp~ctive duties, to prescribe an inflexible iron forrnul;~, 
adn~ittiiig of no deviation in words, while the substance is prc- 
served; h t  rather to direct and point out thc essential matters 
to he embraced i n  the oath. 

To l~oltl invalid a n  oath that did riot follow tlie very word6 of" 

the stdtute, might prove disastrous to the public interests. "Per- 
jury a11d &mler," i n  the language of the snprcme court of Ten- 
nessee, "coultl often find, in slight variances from the prescribed 
fhrms of oath, the means of escape from condigri puoishn~ent 
which justice invokes. Undoubtedly an oath, administered sub- 
stantially according to the prescribed form, will be valid, and if '  
talien falsely the party will be guilty of perjury." S1~al.p v .  
Wilhite, 21 Tenn., 434. 

"The  legislature did not clesign," sdys Gnmx, C. J., "to 
prescribe the precise fbrm of the oath, the slightest deviation 
from the phraseology of which would prove fatal," R a t e  v. Uny- 
lor, 3 Zab. (N. Y.), 49. 

(' As to the form of the oath, when it is prescribed by statute,'' 
remarks Mr. BISHOP, "the statute is to be construed in some 
sense directory only, so fiar at  least that a departure from tlie 
words, in matter not of substance but of form merely, does not 
exempt the person taking it froni the pains of perjury." 2 
Bish. Cr. Lam;, S5862, 982. 

A witness for the state was required to swear that his evidence 
given " against Joe Mazon, the prisoner at the bar, shall be the 
truth," &c., and this the counsel interprets as imposing an obli- 
gation upon the conscience of the witness to testify truly where 
his tejtinlony is adverse, which does not rest upon his conscience 
where it may be favorable to the prisoner. If this criticism 
were well founded, it mould Iw of great force ; but in our opinion 
it is not \\arrante:I Iy the form of t l ~ e  oath taken. 
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I n  a general sense every witrleis is ~uld~rstood to teztify 4i)r 
the party introdrlcing 11in1, and the aggregate evidence ofrered 
is the evidence of such party. S o  distinction is clrann between 
S L I C ~  as sustains the one side or the other. Thc testimony i 3  
said to bc for the state or for the accused, accordingly a, i t  pro- 
czeds from witnesses produced by thc one or the other. 

I f  a witness he produced and sworn for the King, yet if tint 
witness allege any matter in his cvidencc that is for the prison- 
er's aclvautagc (as nlaliy times they do) that 5tands as n teitin~onj- 
on oath for the prisoner as well as for the King. Regularly the 
Icing's cvidcxce is  give)^ upo?~ outh ngciinst tkc prisonel., and ought 
no t  to be ailmittcd otherwise than trpon oatll. 2 Hale P. C., 
253, 254. 

I11 4 Chitty's Criminal Law, 313, t h i ~  form i~ gi\ eu for S Z ~ C J F  

in$ s witness fur the Ring:  
' (The cvidencc which you aud c v e y  of' )on  shall givefir O U T  

sovei.eigrz Lou?, The h%y, ugchtst the piiso)w at the bar shall be 
the truth, the whoIe truth and nothing hut the truth, so help 
you God." I t  cannot admit of donbt that iuch an oath reaclic, 
the conscience of the witness and exacts from him, form undcr 
the penalties of perjury, a discIosure of a11 that he kno\r:- 
inaterial to the issue of the prisoner's gnilt, and comprehend., 
just as I I I L I C ~  what mitigates or excuses tlic charge as whut tentl. 
to establish t l ~ c  prisoner's guilt. 

Substantially the obligations assumed under either form of o d  
are the .ame, and perjury nlay be assiguetl in the co~.rnpt with- 
llolding of 1inow11 facts f~~vorable to the accused in thr one t a w  

as well as in the other. 
I n  reaching this conclusion n c  wish to nlark our decided tlk- 

approval of the practice of departing from well established f o r m ,  
and the more so, where they have been prepared and prescrild 
by the law-making power. 

The  other lranch of the exception based upon the orni4on to 
repeat the n.orcls "so help me God " hy the witllesa is cq~~;il ly 
ni~tcnablg. Indeed, the very point is diymed of in t i g c  .c\,.c:~t 



i,,m of Stttrtc \ . l'czylor, 89 S. C., 539, and we 41onld bc content 
with a sin~ple reference to it, but that we find the s u m  rr~ling to 
It:rrc been umle in the court of Qoeen's Bench in The Lancnster 
tP C'crrlisle 1'Znilway Co. v. Heaton, 8 Ellis & Black (92 E. C. 
11. Rep.), 932. I n  that case, the same words prescribed in thc 
datute, "so help me God," were owittetl i n  taking the oath. 
I A l r i ~  C'IIMPRELL, C. J., in answer to the objection, said thc 
u ords, "SO help me God," were not part of the oath. Thcy onlv 
point out thc mode of administering it, adding, and such was 
the decision in Solonron r. il.liller, 3 Exch. (W. H. & G.), 778. 

The testimony prodwed by the state to support the charge 
\\:is in sub~tance this : 

The prisoner, tieceased aud others were i t 1  the employment of 
the Sl)nrtanburg and Asl~eville railroad company, nnder the con- 
:rol of one Cooli, who on the day of the homicide, ordered the 
" ~ I I S I I - C ~ S "  to be put on the track. Tlie prisoner came out of 
the tool-house, with a green hickory stick in his hands some 
three feet i n  length and one ancl a half inches thick, which the 
deceased, not himself, hat1 been directed to bring out to be made 
i n t o  a hanille for a hamtner. Cooli directed him to put the stick 
011 the a l r  and go to \rork, instead of which he retained it, a 
part of the time resting upon his shoulder. Cook, wide walk- 
ing behind the moving cur, some 90 or 100 yards f ron~  it, saw 
thr prisoner and deceascd in the rond, in a quarrel, and hastened 
towards them. TVhct~ about half way he heard the prisoner 
c ~ l i  the deceased a damned liar, the latter then standing on the 
track and looking down. The prisoner advanced on him, when 
tlcceased picked u p  a rock and threw it at the prisoner, a part of 
it strikiug him on the breast. 

The parties then approached each other and met, and prisoner, 
with the stick in both hands, gave a blow on the side of the head 
t ~ f '  the deceased, who seemed to Lie dodging, and knocked him 
tlown. In attempting to rise, a second blow was given. The 
tlt~c~nsrtl had :I knife in his hand, and while apparently dodging, 
rI iftw1 it f'r(m one 11:lnd to the other. The blow 011 the head 



I)rongllt on coneusion of thc I~rain from which death ensued in 
i f h o s  There \\as 5orne evitlcnce of tllrcats and 1)revions 
rll will on the part of the prisoner towards the deceased. 

T h e  witnesses for the prisoner gave a somcwhnt different ver- 
+ion of' tlle matter. They represent that  thc offensive words, 
'' d ~ i n n e d  liar," first came from the deccased, and in responie were 
a.cpe"e(l by the prisoner and applied to the former; that when 
thc rock struck the prisoner, the dcccased run at  him with an 
opc11 knife, and when near enough \\-as felled to the ground by 
the  hlow given by the prisoner, and n second blow, over the 
il~oulder, was stricken after d e c e a d  had fallen from the first ; 
that tleceased l ~ a d  carried his knife for 200 or 300 yard., and it 
\ \as scen hy prisoner pu t  up under his sleeve; that whcn the 
p r t i e s  came together after the throning of the rock, the 
clecea\ed \vent under the prisoner, with his knife in hand, I m t  
as if about to cut with it, both advancing to the fight. 

This srllriluary of the evidence is sufficient for a proper undcr- 
standing of the charge and the exceptions to  i t  now to 1)c re- 
viewed on the prisoner's appeal. 

T h e  instructioi~s were aslxd for the prisoner upon the differ- 
e n t  aspects of the evidence: 

1. I f  the jury find that the prisoner killed deceased \\it11 n 
stick of the dimensions prescribed, the rule laid down in R a t e  r. 
Ili'llis, that the burden of showing matter i n  mitigation, excuse 

i w  justification to the satisfaction of the jury rests upon the 
prisoner, does not apply, and if the jury have a reasonable 
i l o r ~ l ~ t  upon the whole evidence, the prisoner is entitled to it. 

2. I f  the matter in mitigation, excuse or justification arise out 
.of the evidence adduced for the state, the burden is not on the 
prisoner, and he is entitled to the benefit of any doubt arising 
therefrom. 

3.  I f  the parties fought upon a sudden quarrel by consent, 
with deadly weapous and on equal terms, no undue advantage 
being taken, the killing is manslaughter. 

4. If the prisoner was assaulted bp the  deceased with the 
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rock and immediately resented the blow by killing the deceasctl, 
acting in heat of blood, his offeuce is manslaughter. 

5. I f  the deceased after throwing the rock immediately 
advanced on the prisoner with a drawn knife, intending to kill or 
inflict some great bodily harn~,  the prisoner was not bound to 
retreat, but had a right to stand hisground and kill the deceased, 
and not only to do this, bnt to pursue his assailant till out of 
danger himself, and if in the conflict that followed he siem 
his adversary, it would be justifiable. 

6. I f  when the prisoner gave the fatal blow he had reasona- 
ble ground to believe, and did believe, that deceased was about 
to take his life or inflict some great bodily harm, he had a right 
to defend hinlself, and, if necessary, I d 1  the assailant. 

I n  response to the prayer for instructions, the court proceedctl 
to charge the jury as follows : 

After describing the several grades of homicide and declaring 
the instrument user1 to be a deadly weapon, to which there was 
no exception, the court said : 

1. I f  the prisoner nlade the threats, prepared the stick with :\ 
view of provoking and bringing on the fight, and did provoke 
and bring it on, with intent to use the stick and kill tllc deccsscd, 
his crime would be murder in killing him. 

2. I f  the affray was sudden, both parties being williug to 

fight, and no undue advantage taken by the prisoner, the liillinK 
would be manslaughter. 

3. I f  the deceased made the attack with the rock and a l i ~ i f t > ~  
the prisoner not having provoked i t  nor ~ i l l i n g  to cngage in it, 
then the prisoner in self-defence might use the necess:iry means 
therefor, and that the jury, not the prisoner, must judge of the 
necessity. 

4. I f  a deadly weapon was used and, the attack on the pris- 
oner made so as to indicate a purpose to endanger life or inflict 
great bodily harm, he was not compelled to flee, but had a right 
to clefend his person and to pursue his adversary to clisarnl hirn, 
but for 110 othei. purpose-. 



A t  thr  close of the cl~argc a d  at the instance of the prison- 
cr's counsel and his suggestion that the j w y  had not beell 
tlirec,ted i n  rase they had a reasonable douht of the guilt of the 
accused, thc court added that if the jury had a reasouable douht 
lii to tlrc fact of the l~omicidc, the prisoner was entitled to the 
Lencfit of' it. 

Thc two first instructions asltetl are h i t  an rffort to induce 
tlic court to recousider ant1 revcrsc its repeated rulings in tlw 
ass~rtion and enforccnlent of thc doctrinc declared in the care 
rcfcrred to, State v. lli'llis, 63 K. C., 2G, and the preceding cases 
of Skrfc v. Ellick, Y Winst., 56, and Aatc v. I ~ ~ y w o o c l ,  Phil., 
376, a n d  which has &ICC been affirmed in Natc V. e nit/^, 77 K. 
C., 488; ,State v. I l ~ i t t a i ) ~ ,  89 N. C., 181, and State v. C ~ ~ ~ ~ I a ~ ~ d ,  
at this tern], ante, 668. 

I f  anything can be settled and put a t  rest by ~j~irlicial decisiol~s, 
this principle has been, and we rannot now permit it to be dmwn 
in question without impairing the confidence which ought to be 
reposed in the integrity and stability of the judicial aclministra- 
tion of the law. 

The third instrnction requestcd was given in substantially 
\imilar terms. 

The response to thc fourth instruction, cvnforn~ing morc to  

the aspect of the evidence favorable to tlie prisoner, difFers from 
that requested by inserting the additional words, "he, the pris- 
oner, not being willing to engage in the fight and not provoliiug 
it," and concluding that "the jury, not the prisoner," must judgc 
of the necessity of tlie means einployccl in repelling the assault. 
The ~uodification gives to tire prisoner all the protection the law 
affords him in n~itigation of his act by reason of the heat of 
blood. But it was proper to qualify the general proposition, by 
excluding the itleu of the prisoner's ~ o l u n t a r y  participation in 
bringing 011 or provoking the fight, or that the law made him 
the judge of the necessity of resort to a deadly weapon, instead 
of'lcnving to the j ~ ~ r y  to c!cterrnine whether he ha(l reasonable 
 IS for Ilk c.o;ltlni+:. 



r 7 l l ~ e  lust instruction \.aries fro111 that uslied ill 011u ~~ ia t r~ r i a l  
particular only, and of' this thc prisoner cannot cot~~pla in .  Tllc~ 
jury were told that thc priso~lcr not only \ \as not con~pellcfitl to 

flee from the fierce impending acraul t which nlcnaccd liik or 
great bodily harm, "\jut had the right to pirsuc his adversary 
fhr the purpose of cl isarmi~~g Iiinl, and for no other," bnt t l~ey 
were not directed, in the uords of the pr:l! cr, that tlrc prisoner 
could pursue his assailant till out of danger hinlsclf, aud if a 
conflict was thus brought on ant1 the prisoner Lilled the deceased, 
this act would be justifiablc. The charge is lllore appropriately 
guarded in confining the pursuit of the deceasetl to the object 
of disarming him and averting. personal peril to hin~self. 
Human life is sacredly guarded bF the Ian-, and while indul- 
gence is shown to passion suddcn1,- aroused by adequate legal 
provocution, as an infirmity in nature, life can never bc Ian fully 
taken unless when another is put  in in~inillent peril, and then 
only where there arc no reasonable means of protecting it bnt to 
tali@ the life of the assailant. State v. Eilick, sicpr-a, and authori- 
ties referred to ;  Aafe v. Himis ,  1 Jones, 190. 

The court might have declined giving this instru-tion as not 
called for i u  any view of the evidence. When the deceased fell 
under the first, the mortal blow, and Was struggling to get up, 
it can hardly be said that this and the next which fell upon his 
shoulders were in self-defence and for the prisoner's safety, aud 
this is the nlost favorable aspect of his case. 

Upon the whole, we think the charge obnoxious to none of the 
ob,jections so earnestly urged in the effort to save his life. 

The  case seems to have been fairly explained to the jury, 
and the conclusion they have reached, under the directions of the 
court, we must leave undisturbed. 

There is no  error, and this will be certified to the end t h a t  the 
court below proceed to judgn~ent according to the verdict. 

R o  error. Affirmed. 
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;.STATIS v. JOHN TWIGGS. 

i4ppmZ-Cer~tior~nt.i-Discharye of jury before verdict. 

1. X o  appeal lies from an order directing a ~uistr ial  and disctiarging the jury 
before verdict; and in t h i ~  case the prisoner is not entitled to the writ 

of certiorari because it is not shown, by the facts set out in his petition, 
that  the jury n ere improperly discharged. 

2. T h e  denial of the eehorari  does not preclude the prisoner from setting U I I ,  

on another trial, the defences relied upon in his petition. 

(S ta te  v.  Bailey, G3 X. C., 426 ; rS'1ate v. Jeferson, G G  N. C., 309 ; Slate v .  Wise- 
man ,  GS N. C., 203 ; Qalr v. Honeycult, 74 N. C., 391 ; State v. NcGiinsey, 80 
N. C., 377 ; Wale v. Loeke, 86 N.  C., G47 ; State v. Washington, 89 N. C , 
,535, cited and apptmved). 

I;l-urc.r~~.:s,r f;)r murder tried at Fall  Term, 1883, of I~UTII-  
E w o m  Superior Conrt, before Gilmer, J. 

The  prisoner :lppealetl fror~t tlic rrlling of' the court below. 

.lttor)tey- Ge~lercrl, for thc State. 
Jfr .  JL IT. .Justice, f ix prisoucr. 

S,\IITII, C. J. The prisoner being p ~ t  upon his trial on his 
plea of' not guilty, and the testiniony and argnment of conriscl 
having beeti heard, the jury, after bcing charged Ly the court at 
midday of Wedneidny of the second and last wceli of tlic term, 
retired to consider the case and to nlalic up  their verdict. 'l'l~ey 
returned into court the nest, and again the following day, autl 
declared their inability to come to an agreenient, and wcie 

directed to return to their room and consnlt frlrtlter. The> 
came a third time into court on Satnrclay and annormccd t l ~ e  
same result. Thereupon the corirt interrogated the juror5 srp- 
nratcly a i  to the prohability of their arriviug at :r verdict, m i l ,  
receiving the sarnc, an5wer from cacti, some of' theol saying they 
could not agree if' Iwpt together a montll, and finding nnil 

*\ [I  J ~ ~ i t ~ c c  311 R R I I I O Y  d ~ ( l  n o t  111 on 1 1 1 ~  I I ~ . I I I I ~ K  of t l ~ ~ i  C:I\C 
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d j u d g i n g  the fact of their inability to come to an agreement, 
ordered a mistrial a d  the jury to be discharged. 

There was evidence adduced on the trial which the prisoner 
claimed secured to him the benefits of the amnesty act. 

Upou these grounds the prisoner demanded his discharge, and 
from the refusal of the court to grant i t  he appealq. 

I t  is settled by a series of adjudications that no appeal ,lics in 
:L criminal action until after the rendition of final jndglnent i n  
the cause. State r. Bailey, 65 N. C., 426; Stafe v. J~femon, 66 
S. C., 309 ; &'tote v. Jf'isemnn, 68 N. C,, 203, which were all 
cases of capital felony, and thc error assigned was i n  discharging 
the jury without :L verdict. This appeal must hc disposed of as 
wcre the  other appesls by an order of' dismission. This will be 
certified. 

SMITH, C. r J .  Failing in his appeal the 11risol1t.r applies fin- 
tlic writ of' certiomri to bring up tlic record to the cnd tliat tllc 
correctae3s of the ruling of the court in refnaiog his discharge 
tuay bc examined and determined. 

T l ~ c  petition simply states tliat the jury retired to their room 
a t  1 o'clock 1.. nr., of Wednesday of the last week of' the ternl, 
and not havi ng agrced, were discllargcd on Satr~rday f i l l  l!)wing. 
S o  facts arc set out to sliom, nor are any averments ~ m d e ,  that 
thi3 was not a legitimate exercise of judicial power basrtl upon 
:\in aicertainctl inability to agree, which we must :issurnc to I)c 
the cnsc r1l1on the rule, urniria pmszmz~.ntl~r rite essc ucta, until 
there 1)c c ~ i d c ~ ~ c c  or allegations to the contrary. So f h r  from 
thi.;, the petitioner states that the jury were kept together for 
four days i n  cousequence of their disagreelnent, and v ere only 
re1c:isetl anO allowecl to separate on the last day of the term. 
The petition shows no facts ~ ~ l f i c i e n t  to warmnt the awartl of' 
the writ. 

If' we were allowetl to look outside of the petition into the 
cnsc disclosed in thc trauscript sent up on the appeal, it \vould 
furnish no :lid in $upport of the applicatiou, for there it a p p e m  
t h ~ t  the j t ~ r o ~  were separately esnrninetl and their ani\vcrs \;.it11 
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the accon~panying circumstances convinced the judge, and he so 
finds the fact to be, that an agreement was impracticablc and the 
louger confinement of the jury mould lead to no result. H e  
had, nnder these circumstances and his finding their inability to 
arrive at  a verdict, tlic right to order the mistrial. I f  there had 
hcen error in the ruling, thc renledy is only by certiorari and in 
thii way only GIII our rcvisory jurisdiction in  such case he excr- 
cisecl. The rnattcr is settled by former adjudications.  ant^ r. 
J ~ ~ r s o n ,  66 N. C'., 309 ; Aafe v. Hon~ycult, 74 K. C'., 391; 
,State v. HcQimsey, 80 K. C., 377 ; &ate v. Loeke, 86 N. C., 
617; State v. Washington, 80 N. C., 533 ; and State v. Tlirsh- 
iwgton and 8tate v. Car7nnd, decided a t  this term. 

The other ground of complaint that the prisoner's case comes 
within the provisions of the act for anmesty and pardon (acts 
1372-'73, ch. 181), a13d he is elltitled to be released, dcpcntl~ upon 
f k t i  that havc not been passed on and ascertained, ancl in refer- 
cncc to vhich we havc the testimol)~ of the witncses, :xud it 
cannot now bc considered. 

This tlcfcncc, if it be well fhundcd, :I., wcll as thc legal conse- 
qnnwes of tlie disbanding of the jury, map bc sct up on the 
trial of tllc prisot~cr, if he sllall be so adviscd ; and t l ~ c  deuial of 
l ~ i i  prcwrt :~pplication is not intended, as ma5 said in  TYashing- 
to,r's c~ t sc ,  to Iwedudc him froni doing in. 

Motion tlenictl. 

STATE: v. THOMAS L. SHIELIIS. 

'I'he plisoner ancl his sister were exanlined as witnesses in hi5 behalf, from 
which it appears that the prisoner, lraving heard that an improper intimacy 
existed between his sister and the deceased, and that the latter was about to 
leave tlre neigllborl~ood, went to see h im and urged him to marry her  be- 
fore he left. The deceased peremptorily refused to do so, and thereupon :& 

tlifficulty ensued in  wlricll tlre prisoner killed the deceased. I n  reply to tlie 
te<timony of the female witness :rnd to contradict her  and the priqoner, the 
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state introduced x letter, written by the deceased to the female witness t h e  
night before the Iionlicide, addressed to but  never received by her ;  Held, 
on trial for murder: 
(1) Upon an inspection of the testimony and the letter, as set out in the 
record, that the latter does not contradict the former, and it was tliereforr 
incompetent for that purpose. 
(2) The  letter was not competent to prove any fact stated by the deceased, 
and especially that lie intended to marry her, becanse in this view i t  w:~c 
hearsay n1erel.v. 
( 3 )  Nor was it competent as original evidence of the state of the affections 
of deceased to\rards her, from which the jnry tnight draw the inference 
tltat the deccased intended to marry her, since i t  does not contain angtl~ing 
indieatiug a purpose on his part to do so. 

( I n g m m  v. Wutkins,  I Dev. & Bat., 442; Stute v. Waters, 3 Ired,, 445; C'hurchllG 
v. Lee, 77 N .  C., 341 ; MUI-rh V .  Vel-ble, 59 N.  C., 19 ; S t d e  v. W h t e ,  89 3. 
C., 462 ; Slate v.  Allen, 1 I Iaaks ,  6 ;  Pallon v. Portel-, 3 Jones, 539 ; IIislop 
v. TTooooacl-, 68 N. C., 141 ; rS"tatr v. Mikle, 81 S .  C',, Z.52; TI.'inbome v. Lnas i / e~ ,  
89 S. C., 1, cited and :~pproved). 

Isi>~crar~s.r  for murder tried a t  Fall Tcrtil, 1883, of' 3l~c.1;- 
I,enrul:c, Superior C o ~ ~ r t ,  before Gihw-,  .I. 

r 7 l h e  prisoner i.j charged with killing one Joseph G. Sitton. 
Ntinlerous exceptions were taken on the trial, hut it ii not dccn~etl 
necessary to an ~ i r ~ d e r s t a n d i ~ ~ g  of the opinion of this court to sct 

out n ~ o r c  tlian is applicnble to the point decided. 
The  state introdaccd evidence tendiag to show that on Tuta- 

day, 5th of June, 1883, the prisoner, who lived with his f:itller'b 
family, about 260 yards from tile Itowe of his brother, David 
Shield., who had ~narried a sister of the deccased, went to the 
l~otisr of tlrc latter, where tlie deceased boarded, between six ant1 
seven o'clock in the forenoon, with his gun, and, after some con- 
versatiou with his brother's wife, went into a roon~  where rlc- 
ccased was reading. Prisoner said to deccased, ((lets' go up- 
stairs," and they went up  to deceased's room. 1117 :t very short 
time tllereafter, tlie report of a gun was Ireard in the room. The 
prisoner came out of the house with 11is gun, and upon meeting 
his brother Oavid, was asked by him, " what are you doing 
frightening this child "-referring to his wife, who was alarriled ; 
and the ltri.;oncr $aid, ' ' p n  needn't I)c frigl 'wed, f i~r  1 havc. 
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killed him "--the deceased; and npoll being aslied why he had 
done thk ,  stated that the deceased had setluced his sister, Mollich 
Shields. H e  was then told that tlie deceased loved Mollie a d  
wanted to marry her, and tllc prisoner said, "I've jnst asltetl 
him to marry her, and Ile said 11e uoulrl not do it." N o t h i n ~  
was knit1 by prisoner about acting in self-defence. 

Thc priso~ier testified, among other tl~ings, i n  his onn   bell:^^^ 
that Ilr went to scc the deceased for no othcr purpose thnn t ( ~  

intlrlcc him to nlarry hi5 sister and repair the wrong he l~a t i  dew 
Ilcr, and they \cent up  to deceased's room ; that deceascd wai ill 
the 1ial)it of' carrying :r. pistol, and not k~lowing ml~a t  would ~ I P  

tile r e ~ u l t  of l h c  interview, the prisoner t o ~ l i  his gum with 1li111 

and put it j u z t  outside tlic room door. After i o n ~ c  couverwtio~l 
ah11  t an account, tlie prisoner snit1 to deceased : " 1 want  you to 
marry my s i ~ t e r  Mollie bcforc yon lc:tve," tclling him at  t h  
ianie time that he had d u c e t l  her, and t lcc .c~~sd replied: "1 
cm't  do it, I'll die iirst," and p u t  1 1 i ~  11;lntl i n  hi3 hip poc.ht.r ::- 
if to tlr:r\c a pistol, tvhicli ~ v a i  i n  his I ~ i p  pocLet, and the pi I\- 
oncr irnn~cdiatcly rcachccl for his gun :lnd fired upon t11v 

tlccearcd withoi~t t : ~  k i i ~ g  aim, and then went do\i n stair5 ant1 toll! 

what he hat1 clone. O n  IVcd i~e~day  night l)cfi~re t h  hor:!wxL 
Ire saw deccaieil romc out of his siiter's roo211 through a \r ilrtlt)\+. 

XIollie Shields wa3 ii~troducctl as a n i t i~eis ,  iu  cwrrol)owi~oi~ t l i  

the prisoner's staterucnt, and tcitifietl (nulong ot1lc.r. thi11g5 w' o i l ;  

111 t11c opinioll Ircre) that thc. dcceasccl had connwtion \ i i i i ~  iir I 

once; that slic 11x1 1;nown Eli111 about a year, aucl 11i:it ~ i ~ c .  i d  
engaged her5clf' to him, and Ilc llatl prouiiml to mrrrj- h r ;  til,?t 
11c viiited l ~ c r  at n ig l~ t  only nu:l mitlrout the knon ledge o! t i ~ r  
p"ioner; that ?t the signal of 'a  Iigbt at her room wintlou r l : t .  ti<%- 
c.c,iictl would comc; that \\ hell ~ I I C  prisoilw 101~1 hcr I r o  \, , 5 q4,rtIg 
to ice deceawl a d  ask hiin to 111:lrly lier, a1111 sLlid tirat ilic : , ( v i l  

(lot br surpriietl if thcrc il~oriltl be trouble, shc ~c.plictl : " 1 (lo:)', 

care mllat yo11 do, thc n a y  11c h i  tre:itetl I~IO." 
0 1 1  c r~s i -c \anl in :~t iw of' thi i  \)it~leY-, ihv statc c ' \ i t ~ ! ) i t c . i  ' 1 1  

11c.r .111d w ~ r l  to tl~(s jtlrj, \\ I ~ ~ I O I I L  oI,jwtioil, i 111:111[)(31 ( s f  i('t!('l , 
l r 
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hearing date from September 22, 1882, up to and inclnding 
Jrmc 2, 1883, TI-hich she identified as Iettcrs written hy her to 

the deceased. 
The state, in reply to her evidence, :met :IS tending to contm- 

Jict both her and the prisoner, also offered in evidcncc a letter. 
tlatcd ,June 4, 1883, which was proved to be i n  the handwriting 
of the deceased (who mas writing till a late hour on the niglit 
Iwforc the homicide) and found i n  his trunk with other letter< 
:~ntl paper<, after his death ori the next morning. The  statr 
:dmitted that thir letter was never mailed 2nd nevcr received !)y 
Mollic Shields. The prisoner ot!jcctetl to its introdrrc*tion, but 
the court allowed i t  to be rend to the j r ~ r p  and the priwner 
wccpted. 

The cxtracti fro111 these I e t t cq  set out in the opinion of the 
caourt, arc qnfficieut to show the nature and character of t l ~ c  vor- 
leipondence betmecrj Mollic Shields and the decea~cd. 

The jrrrs. retariletl n verdict of gnilty, 2nd the prix~ncl. 
: t l ~ p l e t h  fro* the jntlginent pronounced thereon. 

I ,  . T h e  letter of the cleccesed, writtel~ the night 
before, :~ritl fjjund in llii trnul; soon after the hon~icitle, adtlressetl 
to, I)nt nevcr received by Mollie Shields, the witness ant1 sistc~r 
of the prisontbr, :lnd acliuittetl in evidence, was incornpet~nt and 
o i i ~ l ~ t  to  h:t\ c hccn rqjccted. 

'L'l~r prisoner was examined on the trial as a witut~js ill his o w l  
hehalf, and hi5 si5ter Mollic isas liliewise cxarnined for h i ~ n ,  her tts- 
t i ~ ~ ~ o n y  tending mainly to corroborate his. ' r l~e  principal purpow 
of their testimony was to show that thc prisoner, having Icarned 
tlr:rt the d ~ c ~ a s c d  had s~ducccl llis s i ~ t c r  and was about to leavc 
t l : ~  ~~eiqhl~orhootl ,  \vent to see him for the purpose of urging 
him to :Ilnrry her beforc he left; that iw saw the deceased in the 
l a t t e~ . '~  cl~arxbw, a11d said to 11im : " Joe, I x m t  yon to marry 



Mollic before you leave"; telling him at tlic same time t11;lt I I C  
had scduced and must marry her;  wl!crcup;n t l ~ c  dec.t:~sctl 
replied, "I can't do it, I'll die first," and rose up, putting his 
liand to his hip pocket as if to dmw his pistol, wliicli w s  i n  l ~ i s  
I ~ i p  pocket, and shoot the prisoner, when the latter re:~el-led o t~ t -  
s ide the dour, got his gull and shot him, without tal i i~lg any : l in~.  

I t  was contended for thc state that ' t h e  witnesses h i 1  not 
tcbstificcl trnly, and an effort was made to discredit tlrcir tcsti-- 

r ,  inony.  .I hc c:m settled upon appeal states that " thc stat(,, ill 
1xnp1y to  lrcr evitlcncc (~,cferring to the witwss Mollir Shields), 
arltl US tending to contradict both her :rnd the prisolrw, otl'erctl 
in cridencc :r Iettcr dated .JIIIIC 4, 1883, n copy uf which is also 
attached hereto as a part of' the cast:, whicli the state proved was 
in tlre I~antlwriting of the ileccascd, who was writing till :L 1:ttc 
I ~ o r ~ r  on  the night before thi: horuicitle, and was foulrtl in Iris 
tt.1111li with other letters n d  papers after his tlcath thc next 
i o n i n .  The state adnrittcd that this letter was nevcr ~tlnilcd 
: ~ n ~ l  nevcr received by Mollic. The  prisoner ol)jectetl to t l~v  
introductior~ of this letter, hrrt thc court :dlowcti it to bc: read to 
f l ~ c  jrlry, :tnd the prisoner oscv~~ted." 

It tlr~rs :lppe:lrs that tho avowetl purpose of' introdr~cil~g ti~c: 
Ic~ttcr i r i  q~~cs t ion  v a s  to rcl)ly to and writradict tl~e'trstimony of' 
tl~cb 1)risoncr nntl his sister. 

r 7 I I I V  case :IS prescntetl I y  tlle rcccord flrils to spccif:~ iri wl~u t 

w q c c t ,  or how the lcttcr contradicts or tends 1 0  contradict what 
1t.a:. sworn to I)y them, nor did connsel on tlrc argt~nicnt infi~snr 
cr.. 1Jpo11 a i::ircfnl examination ant1 consitlcratiori of their tcs- 
tinlony and tlic letter, we arc nn:~l)lc to tliscows wherein the 
lattcr contradicts the fi~rnres i r ~  any rii:ttcri:d ~.crpcct. Indecd, 
ill several particulass, the lcttcr tends strongly to conlinli wll:lt 
tile witnesses sxitl. Their tc,stitnony nligllt he trnc, ant1 yet the 
lcttcr might rrprcsc~;t the feelings of the cteccasrt?, ns he thereill 
c.sprcs~c3 t l~cm,  : ~ t  the time i t  mas written. The  l e t t c ~  is :I ridicvl- 
I O I I P ,  ~lla])~O(li('ill pr0t~~t:lfiOfl Of ]Or(! for, :111il \\.ild, 11111"~':1s1!0:1f)~(~ 
clcvotio~i to, t l ~ v  girl. I t s  wliole spirit is t l~n t  of unl)ritllctl 1x1s- 
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sion. It enggests lustful desire, rather than pure affection and 
honorable clcvbtion flowing from it. I t  protests t l ~ c  w r i t c ~ ' ~  
I)urning l o w  for the girl nd rrctuseu~a, but no reference whatever 
is made in it, by terms or rcmonablc implication, to marriage, 
Reference, l~owever, is repeatedly made to the last interview the 
writer had with the girl on Wetl~wsday night nes t  yrececling the 
I~oruicidc. That  was t l ~ c  night tilt. prisoner swore hc discovered 
thc clecemetl in Iris sister', roorn, nntl it was the occasion 011 which 
lie dcba~~clrctl her, :I.J she testified. Rcfcrring to the occasio~], h e  
says in the letter: "I)arling, I wL1nt you to ren~ain true to me, 
and w11c11 I do come 1 want to iee you as Ioviug as yon were LI-e 
last time 1 sdm you." Ant1 :~g<rin referring to it, he says: "3-ct 
I hope it sh:lll not be for a great while until I see you, and tlren, 
tlarling, 1 \ \an t  you to l)c tllc snrnc loving Mollie to mc that you 
wcrc \\llclr last I saw 4ou.'' 111 motlicr place lie says: " Well, 
tlarlil~g, fivc to clcvc~: o'clock to-night, and 1 nni s:idly tli5:11)- 
~)ointctl :lg:tin. 1 have t~ecn \vaiting and  ~ v a t c h i ~ g  t11:1t light, 
I)ut rccl,on 1'11 Il;~vc to  give i t  111) and go to hed." It i i  :rl-o 

st.rtc~l i l l  tlrc letter tirat tllc \triter \pa\ :~holit to take 1 l i i  (lcp111111e 

~ I I  t 1 i 1 l o r I 1 o o c l  f'or 311 intleii~~itc Icngtli of tinrc. 
, \ I 1  tl1i5 ~ v i l t l  111:111iScitatio11 of' paqiion was ]lot i ~ ~ c o l i i i y t ~ ~ r t  

wit11 t l r v  t & i n i o l ~ ~  of' the' priwl~ol- :llrd liii ,i\tcr. Thc priwlrr. 
tcstilicd that I I P  aiLetl t11(' tlcce;15ctl to tn:lrry 11ii  sistcr, :111t1 htb 
I)( ' rcl~~~ 1)torilj r d i ~ w t l  to do 50. Tlli5 ulay or 111ay 110t II:~VC I)CTII 
trrl(', I ) u t  tllc lottt~r I I I : L ~ , C ~  110 L'CI'CI.CII(~~ to ~riarl*i:lgc; it does Ilot 
Irint ;it i t ,  1111lc,is \\ortli c.rl)lx>syivc of' wilclcst pa~sion could b(b 
c.ol~\tl rlctl to iriil)ly i t .  Irc W:I, :\l)out to depart fio111 thc 
~reiglil)orhootl for \omc time, if' lie \c : t i  Ioo1,ing fornartl to mar- 
riage, 11o\v ~ i : ~ t t ~ r : ~ l  :~11(1 :~pprol)ri~\tc t l ~ a t  1 1 ~  sho~I (1  lmvc 111:1dc 
io~ilcl rcfiwlice to Jiis pl~~pocic to rctr~l.13 as \eon : t i  p~nctic:tl)l(., 
:111tl cl:tilr~ 11cr f'or Iii5 wife. 1:nt Ilc ~nnhcs  no rc~fclcrcnce ill tlrc 
l c t t c ~  to :uiy i u d i  purpose. The pri,ol~er inore  t h t  lrc disc,()\ - 

crcd tllc tl(wascd in I ~ i s  5 i i t ~ r ' ~ )  roo111 011 the Wc~I i r~~ lday  iiigi~t 
11cxt I)cfi,rc~ tllc I~onlic~tlc, and t11;li told t I r ~  dccmsc,tl I I V  11.111 

r 7 s c ~ l t ~ c ~ ~ l  l ~ i i  si5tw. 1 hc Ivttcr tlocl.  rot t ~ o ~ l t l x l i ( ~ t  1111k; it i2:1n~101 



i)t. i o  eoni tn~ct l ;  oil the colltrary, it might 1)c cortte~idctl illat it 
tend. rather to confirm it. 

Tlrc witness Mollie Shield> <\\.ore that ~ 1 1 ~  11:d written to the 
tltwased the letters nttribrltcd to her, and as well thosc sent 111) 
as part of the caw. I n  tlicir cstmvagant cxprcssior~s of love, 
tiley arc not u111il;c tlmt of' tlw tleceased; but they arc not 
inconhistent with it. iCil~c inot(\  t h t  hch:d  criminal intcrcoursc 
with her on tlic niglrt incntiot~cd; that slic had Irno\vn hinl 
nl)ont twelve ~nont l l i  ant1 11:ltl eligtlgerl herself to him ; illat he 
visited tier in  t l ~ e  night-time only;  that xt the signal of a light 
at the window he \voultl come to i t ;  that he hat1 promised to 
mnrry her, :ml, on the \I'etluc,tl~y night ntentioncd, had prom- 
ised to come badr o~ tltc I I P Y ~  R l o ~ ~ l a y  night;  that she never 
t:~llie(l with liinl aftcr tlt:~t \Veilticsday night, though she saw 
J ~ i l i ~  ; that slic \:lid to thv priioilcr at the hrcttkf'wt tnhlc on thc 
morning of t l ~ c  Iio~iiic~itlc, '' I tlon't (*arc what you do, the way 
he  lias treated 111c." Th iy  whctl~cr t r w  or f a l s ~ ,  \ws in nowise 
inconsistent with the Icttcr ; nor did it cw~trndict w11nt she said 
ill any particwlar. 

I n  our jrdgmellt, the lettcr tlitl not contradict the p r i s o ~ t e ~  or  
his sister, either in sribstance or ef5ect; and it did not, therefore, 
scrvc thc pnrpose for w11iclt it was put in evidence. 

St seems that it 1nay 11:ivc been inteadcd to prove, by an  iufer- 
cncc the jury might draw from the letter, that  the purpose of 
the  deceased ma3 not seduction; that he was earnestly and sin- 
cerely attached to, and his pnrpose was to marry thc girl ; and, 
therefore, it was not probable, but altogether improbable, that 
he said to the prisoner when requestcci by hitn to  marry her, " I 
can't d o  it, I'll die first," and made an  effort to draw his pistol 
and  shoot the prisoner. 

Put t ing  out of' view for the present the remotelless of such an 
inference, the lettcr was not competent to prove the facts that 
warranted it. ' St must he ireated as containing the  declaration 
o f  the  deceased, and i t  cannot haye any other or  greater perti- 
nency, as evidence, than if he had said orally what he wrote in 



t11v Icttcr. If' Ilc I d  ~ ~ i d  in the l~earrnq of \\ itnesbc, wh:rt Iic 
nrotcS in t l ~ e  Icttcr, hi5 oral c1ecl:irations nould no t  have 1 ) c c ~  
c.orr~l)ett"~rt. If' tlw infcrcnre sought to be t lmnn f r o ~ n  the 1c.t- 
tcr 11;ttl I w n  cn~boclictl ill terms, a d  dcelaretl by t l ~ e  tlccc:~ictl in 
tlrc prc~cncc of witncsici, suclr tlccl:m~tiou would no t  11:~ve i)ccr~ 
( Q I I I ~ L ~ C I I ~  :ii e\-idcii~c. 

Tlru-, ii; initend of' saj ing hat was writtcn in the letter, the 
tlcce,l,cd 11,1tl v i t l  tlrc night before the' hornicicle i l l  the presciice 
of F\ i t~~cv+i ,  '' 1 ~ I I I  ciig;igetl to marry Mollirj Sl~ielili ; 1 intent1 
to 111 11~)-  Iicr ; I an1 gaing ofE' on ~nzttcr ,  of' f)u411e,s, but I\ ill 
wtr11 I I  i n  a tlroi~th, and \zc shall tllcu he ~rliirrictl " ; tlrii \rould 
Ii:r\c hew ii~conlpctcn,, hecauv i t  would Iravc~ been l i c a r q .  
"ind if' t l ~ c  letter 11:d m~itnii~ecl tllest. or t l ~ c  like e ~ p r c 4 o n - ,  i t  
\\oul(l Irarr brcn 011 the s a ~ c  footing. -1. cviclcncc of \vIi:~t it 
contajncd, (,ither in terms or by implie,~tiol~, it was hearsny. I t  
colitainctl the tleclar:~tions of' n tlii~cl party not untler oath, nor :r 

I\ itlrris on thc trial n lioni tllc prisoner had an opportunity to 
cm+-e~ami i~c .  Sue11 cvitlc~ncc in :I case like this is riot adn1is4- 
I .  T I I ~ I ' I I I I L  V.  IliCltlii~ls, I DCV. & l h t . ,  442 ; ante v. TVii ters, 

:I Ired., 453; CIiur-chill v. Lee, 77 N. C'., 341. Scc also Ste- 
pheiii' Dige5t of the liam of Evi., (41. 3, art. 11. 

S o r  was &lie letter competent as original cvidcncc, :t i  :trr 

c ~ l x e 4 o n  of' the fcelil~gs of afl~ction of the deceased to~vanls  
the girl. This was in nowise material. Whether he loved her 
sincerely and hi5 motivcs mew pure, or hi5 purpose was to grat- 
ify his lustful :~ppetite, was not a material inquiry on the trial. 

I f  it be said that his purpose was pure, and to marry the girl, 
and the jury inight properly inf i r  this fact from the state of his 
a f k t i o ~ i s  as inanifested by the letter, we cmuot yicld our assent 
to s~icli a proposition. I f  so reniotc an  inference could he allowed 
i n  any case, it could not be allolved in this; for the purpose t o  
marry the girl as manifested in the letter by any state of the  af- 
fections developed by it, is so remote, indefipite, uncertain awl  
shadowy, tlmt i t  c:lnnot Iw trcnted as evidence warl-mting 211 

inferen(- ,. 





of  1115 general powers and :xtuated Ly no ill-mill or rllalicc. 



1)roiwuttor tllcrc aplx~riwtly tlrnnl\ ant1 nilerp, ; that the prosccu- 
tor after 11e Ira5 rouwl  rip caught tlw witness by the throat and 
<~liolted him, :lnd the ~ t i t n ~ s s  strucli 11i1n a I)ICIW on the nose; 
tlitl not strike or o f h ,  to \trike vitli the stick Ire l ~ a d  a t  thc tinlc. 
r 7 l l r r  prowcutor mas then talien to thc guard-house, and npon his 
I csiiting, the I\ itness pnihed him i n  the guard-housc, k)nt did not 
jcr.1; hiln upon the floor. h o t l ~ r  witnc... tc~itified that thc 
lwosw~itor 11:" wrsing and 111akilq a col~iideral)le noiw in the 
~ : I I - t l ,  :rnd McNinch stated that in conieqr:erlcc, of t l ~ i i  he dircctcd 
Healy to go 2nd arrest him. 

Thcrc was also testiniony tending to show that Biasou vns in- 
<lwcnt by cxpo~ing  his person, and that on one side of the yard mas 

:I I~otel and on the other a boardiug-ho~~se-io~ile of' the windo~vs 
of' c:rcli o r e r l o o k i n ~  the yard. 

Several spccial instruction5 were : ~ ~ l i ~ t l  by tlcfcndants, but 
t h y  are not necessary to :m underitanding of the point clecitled. 
'rile opinion Iierc ceti out that poriiou of the jrrdgc's rhnrgr of' 
vbiclr tlrc tlefcildants co~liplain. 

J'crdict of p i l t y ;  judgment; appml 1 y  dcf twlant~.  

I ,  . J. The  defendants arc charged wit11 ai*anlting 
and ],eating tlie person of one Robert C". Mason, ant1 for arrest- 
ing and maltreating him while in their custody. The  defend- 
:rnts, in support of their plea of not guilty, sought to justify, as 
~ ) w c e  officers of tlie city of Charlotte, the arrest a n d  detention 
e f  the prosecutor, upon the p o u n d  that he mas found i n  w state 
.of' intoxication aud behaving in a boisterous and disorderly 
manner, in violation of w city ordinance they were required to 
cwforce, and no excessive or  unreasonable force was used to over- 
conw his vcsistance and convey him to the guard-house for a 
tc~nporary confinement. 

The evidence a s  to the condition of Mason, and his behavior 
:11x1 thv I ~ : I I I  11ci' in which the defendants excrcisecl their p n ~ e l - ,  



was ionicwllat conflicti~ig, and needs not to lie repeated to present, 
their excqtioni,  which their appeal froni tllc jutlgnlcnt follow- 
ing eorrcction Ijringi np  for ~ ,cvien .  T l ~ c  chnrge of the cor~rt, 
in rcqmlrc to the prayer filr i~~st rnct ions  asked and refnsetl, ant1 
of which coluplaint i i  mndc, is i n  thcsr words : 

"Sliorlld you be satisfied froni the tehtinlony that B9:1son \r37 
tlrrlnk, or using lo ld  and profane language, or i~ i t l cce~~t ly  cxpo5- 
i11g his periou i 11 tile place tlcscribccl, then you must elquire 
whether the tlefcntlnnt l Iea ly  itruclr hiin a blow that wa. 
r~~iriee~ssary to e i d l e  Healy to cori~plete t l ~ e  arre-t. If he did, 
lie i i  guilty 01 assault a i d  battery ; Lot Jlch i~icli u oulcl nut be 
guilty of this asiault and battery unlcsh hc p re~en t  aidiug 
: ~ n d  abetting-that i ~ ,  ol-derilig, cotmicling or e~liwuraging him." 

" i h c l  you mtist furtllcr ~11q11irc whether more force t11:m mi 

11cce+3ry \$as u-letl by & a l y  am1 M(~Ninch, or either of thetii, 
111 p rc~u ice  of the other a t  the guard-house, for if tlierc was more 
than was necessary for his confinement used :it the guarcl-holl~. 
and Loth M err present aiding in thc usc of such force, or the one 
cncouraging the o t l m  in the use, they would hot11 be guilty of 
:~ssault and battery.,' 

Tlic exception to thc charge i5 that it transfer5 the h o n e ~ l  cxcr- 
cisc of the judguwut of the accused, as to the degree of f i ~ r w  
required to overconic rcsiitance and tlic means appropri:~te and 
adequate to secure subnlission, undcr the attending circu1nktarlcc5, 
to the i~)oler  judgnlcllt of the ,jurors taking a retrospec*tivi, view 
of the occnrrcnce. I t  moreover ignores the qnestion of t h ~  
good fidith in which the accused avcr they acted in en fo rc i~~g  t l ~ ~  
ordinance and preserving public order and quiet. 

This is, to say the least, a harsh mcasure of respousibility to 
hold officers to, when engaged in  tllc public service and acting 
without malice or improper motive. I t  inay he that less force 
would have sufficed; ba t  should the misjudgment of the officers, 
while engaged in subduing opposing force, cxpose them to a 
rigid accountabil ity, as cri niinals, bcca~~se  of t lie rsccw IIOW 

seen to h a r e  INXU 1 1 4 ,  wl~ilc nothin2 \\.I.; ~ lo~lc ,  I)c.yo~~tl ille IISP 



of  s\ich means as arc ordinarily e~nployed in 3uc.11 cases :~ntl  
~vllieh e v i ~ ~ c c  no malicious feeling or pn~pose:' 

\Vhile thc indiriduai c~itizen is protected by I:lw :lgainst every 
invasion of pcrmi~al security, he  is equally illtcrestecl in  the 
111aintenance of public order nncl the repression of crime for 
\vl~icll i l ~ c  public agencies are forn~ed and cntracted ncc~essa~~ily 
with large tliscrctionary authority. 

of the usual means in i ~ a l i i ~ g  the arrest and  lete en ti on, when 
within the conlpass of the meaus ordinarily resorted to for secur- 
ing onc f'ound committing a criminal act, must be left to the dis- 
clretion and judgment of the officer, when, actaatcd by no ill-nil1 
or malevolent impulse, he is cngaged in discharging a pnblic and 
official duty. 

I11 the words of GASTOS, J., commenting on a11 instruction 
~vhich directed the jury to determine 'l whether a rllan'of orcli- 
nary prudence mould not have deemed it necessary :1nd proper to 
secure the prisouer by tying him," for doing which the accused 
coastable then on trial had 1~ee11 i~~tlictecl for an abuse of au- 
thority: "The act of tying is therefore within tllc limits of thc 
officer's authority and of the propriety and necessity ofidopting 
this mode of securing the prisoner; the o@cer is the judge,  nntl 
the jwy cnnnot s u p w i s e  !he coweciness of his judgment .  S tn fe  
v. St~tnlcup, 2 Ired., 60. 

So where a teacher \vas charged with inflicting a11 excessive 
whipping upon a pupil, the Famc leari~ecl judge said : "Within 
the sphere of authority, the uaster is the judge when correction 
is necessary : ~ u d  of' the degree of' cllrrection necessary: ant1 like 
:111 others eiitru-te(1 wirl~ a discre~ion, he cannot btb made penally 



poic." . khit the n~ni tcr  way be p u n i 4 a l ~ ' e  \\ l l c t r l  he 
does not transcend the p o ~ ~ e r ~  granted, i f '  Ilc grossly ~ b u s c  illem. 
I f  he use his anthoritp ns a cover for malice, a d ,  under p ~ - i > t c ~ ~ c c  
of acln~ini~tering correction, gratify his on 11 bad pass io~~i ,  the * 
~nasl; of the judge shall he talxn off; n n t l  hc will <;and amena- 
blc to justice as an individual not in\.wte(l \ \  i th  jutlic.ia1 po\wr.)' 
8fate v. Pr,ldeig1wss, me\.. cC: BaL., XT). 

The rule laid down in Strctc v. St~tcrl~up~ suprn, ir rcasswted in 
F ~ i r r  v. Xoss, '7 Jones, 525, wherein ~ I , ~ x J , Y ,  J., after declaring 
that a justice of the pence acting in hir judicial capacity is not 
exposed to an action for a judgnient hon.evel erroneous or mali- 
cious, proceeds: " I t  is not so, however, nit11 rcgird to sac+ act. 
as are uot judicial but mcrelj- ministerial, With respect to thc 
htter ,  if the officer transcend his po\ccrt maliciously (vzalu , j ide) ,  
i ~ e  will be amenablc to the person il!jurccl." 

TYhen this case was before us on u for~ner appeal (87 S. C., 
367) the exception passed on did not present the question of a n  
excess of police power, hut whether the :lrreited party n.ns act- 
ir)g in violati011 of the law a t  the timc. 

While then the jury must s , ~ y  \ v h c t l ~ ~ r  the defendants lml ren- 
5oaable grounds to warrant the arreqt, and the charge in this 
re,pect is not obnoxious to criticism, there is error in an instruc- 
tion which rnakes the crirninal act depend, not upon an honest 
exercise of the ljudgnlent of the defendauts as to the degree of 
f;)rce necessary to be exerted, under the restr:~ints rnrationed, but 
upon the.conclnsion of the jnry, in a review of the facts, that 
the force was needless and the same result would have been 
obtained by the use of less. There must be a venire de nor0 a n d  
i t  is so ordered. This will be certified. 

Error. Tre,rii*c ( IP  now.  
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The ofi'ence of obtaining goods by false pretence is a misdemeanor p u ~ ~ i s l ~ a b l c  
by fine not less than $100 nor more than $1,000, or by imprisonment in the 
penitentiary for riot l e v  than one nor more than five years, or both, nt t l ~ e  
tliscretion of the conrt. 

~ D I ~ T M E , ~ - . ~ '  fhr h l se  1)rcteucc tried at Spriiig Tcrm, 1883, of' 
C u n r r i ~ m r ~ ~ m  Superior Court, before ~%&p, J. 

The  indictment is i n  tlre usual for111 ~l rarging the oEeucc as :I 

inisdenleanor. After verdict of guilty, t l ~ c  counsel for defend- 
ant n~oved in arrest of judgment upon tlrc ground that tlrc offcnce 
of o b t a i u i ~ ~ g  goods by false pretence is a felony, and the wort1 
((felonio~~sly," which was ncccssary to cllaracterize the oflencr, 
having been omitted it1 the indictment, no off'cnce against the 
c r i m i ~ ~ n l  law of the statc is charged. Tlic motion ~ v a s  ovcrrulcd 
by the court, and the tleferrdant appenlcd horn the judgment 
l)ronou~iccd-four montlls in thc  county jail. 

I ,  J .  Il'lle caasc a s s ig~~ed  for the arrest of judgruc~~t  i.s 

T l ~ e  offence of obtaining goods by false prctcilce i. 
a misderncnnor, hecarise it is not ma& a Sc1o11y I)y statiltc. I h t .  
lh~.,  cli. 32, 937. 

13ut me think H i s  lIonor comnrittctl an error in se~rtenci~ig 
tlre dcfcndar~t to Sorrr nlonth's impriso~~tnent i n  the county jail. 
The putrislimc~~t iwl)oscd was the p ~ ~ i l i s h n i c ~ ~ t  fi)r :I rnisdeincano~~ 
: ~ t  couimon la\r, wlliclr H i s  Hoiror 11x1 I I O  right to awnrtl. 
"Offc'cnces ~nadc  ~i~ist lc:~~c:rtros hy statute, \\>llcl-c :L spocific pun- 
isl~nlent is trot p~xw-rit>c(l, sI1:111 b e  l ~ u i ~ i s l ~ ( ~ ( l  ;IS ~ n i s d c ~ n c ~ ~ n o r s  at 
cv>11in1011 I:I,V ; Illit t11e l ~ ~ ~ ~ ~ i > i ~ ~ ~ ~ ( ~ ~ ~ t  l ~ ~ w v r i l ! c ( !  ~ I I  s(x.t i o ~ i  2:) of' tit is 
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chapter shall be used only for crinles that are infamous or done 
in secrecy and malice, or done with deceit and intent to tl~ttfr.arcd." 
Bat. Rev., ch. 32, $108. 

F o r  the offence of obtaining goods hy false prete~~cc,  the legis- 
lature has prescribed a specific punishment, antl H i s  Honor had 
rlo power to impose any other punishment th:in th:~t ruentio~~cd 
Oy the statute. I n  section 67, supm, the offence of' obtaining 
goods by false pretence is defined, and thc p u n i i l ~ n l e ~ ~ t  1)rescribed 
is cithcr by a fine not less ~ I I : I I I  one Ilnndrcd dolhr5 nor tnorc 
tImn ouc tho~lsantl do1 law, or by inlpri.;onnlent in the penitcn- 
tiary o f  the state fiw a term not les, than one year or more than 
fi\-c ye:lrs, or both, a t  tlle discntion of the court. 

The  provisions of this statute I1:ive not been d:angetl iu any 
respect by TITI: Co~~~:-sec scctio~l 1026. 

Thcrc is error. I& this be certified to tllc superior corlrt of' 
('r~tnberlnnd county that t l ~ n t  court rn:iy proccetl to  jntlg~ncnt 
in co~~formity  to this opinion antl tile h w .  

Error in the j a d p ~ ~ c ~ l t  pro~~or l~~cct l .  

2. 'ro constitute cvitlrncc, tire :wls and tlcclnr:itions of t l ~ e  accl~seil l n r l b t  ill 
thernsclvrs, o r  talien i n  connection with other f;~cts, i n ~ p l y  cvi~nin:dity in 
r c p ~ t l  to  tile off'rnce charged, :lnd not :I mere snspicion of gliilt. 

iSf:rtc. \.. Il'hiic, S!l S. C., 4f;" S ' h t e  v. I?~tlei-son, 75 N. C., 470; S l ~ r l , ~  v. I : ico. 
S2 X. C., 661, citcd : i d  :rpprovetl). 

IXI)IC'I'\I I:XT fhr 1:wc~eny tried a t  Fall ' r c ~ ~ n ,  I SS::, of' I ~ E A I T -  
FORT Snl)crior ('owt, bcthrc A w r y ,  ,I. 



The defendant is drargecl with stealing two barrels of pork, 
the property of A, N. Vail (!a Son. The iudictn~ent was found 
by the g a n d  jury i n  Washington county and removed to Bean- 
fhrt county for trial. 

The evidence was, "that a warehouse in which the pork \\.a\ 
stored was broken open on Saturday night before the finding of 
the bill, and the ~ o r k  talien therefrom; and it mas fonntl 
n-itness on the following Tuesday morniug in the water, near 
the bank of the Roanoke river, in the town of Ylp1nout11-one 
end of each barrel being a little above the water." '(Another 
witness tcstifiecl that on Monday night after tlic alleged larceny 
thr  defendant told hinl that another m:l~i (naming him) had 
thrown soye pork overboard into the river, aud said to the wit- 
ness, 'lict us go down and get i t1 ;  that defendant took the wit- 
~ ~ e s s  to :I point on the bank of  thr river, near whtw t l ~ c  first 
n i t n e ~ i  stated lle for~iicl thc pork, and the tlefentlant and the 
\citnes; felt with poles for n few m i ~ ~ n t c i  for the pork, 311d for 
some reason the n.itncss left the t i e f d n n t  a n d  went off: Therc 
\ws no other testitnoi~y offered." 

'l'hc defiwtlalit's counscl asked tllc judge to instruct the jury 
that tliew n n i  no evidcnce to go to the jury of tllc defenclant'< 
g i l t ,  imt tlrk \\as refused. There was a verdict of guilty. 
Tlw tltditnclnnt nioved for a new trial upon the ground of i n d -  
fic~iellc~?; of evitlcncc : u d  tlie refusal of tllc court to ch:irge as 

rcqwstctl. 'i'llc motion was ovcrrnled, nntl t l i ~  tlrfcntlnnt 
;rppealetl fio111 tlrc j u d p e n t  pronouncctl. 

i l f t o ~ - ) t ~ y - O ~ r ~ ~ r ( r I ,  for the State. 
Ko counscl for the dcfenclant. 

M m ~ r ~ r o h ,  J .  Therc was evidci~cc to proye tlic larceny of 
the pork by some person, but in orw judgnicrrt, w11:1t the dcfrnd- 
ant said to tlie ~ ~ i t n c s s  did not constitute evitlcnce to go to the 
jury to prove that  he stole the pork, or rccei\-ccl the s:tnic know- 
ing it to have been stolen. 
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T l w e  was no f;wt or  circumstance with mlrich he  had any 
connection, so far as appears, tending to show his guilt, apart 
froln what he said to, and did in the presence of, the mituess. 
W l ~ a t  he said about the pork may h a w  been true ; i t  might be, 
and was, so far as appears, consistent with his innocence; i t  did 
not naturally, necessarily imply his guilt, or guilty knowledge 
of a larceny. If there had been other f'xts or circunlstances, 
even slight in their nature, pointing to h i n ~  as the guilty party, 
what he saicl ancl did might be important; but talien alone i t  

simply creates a suspicion. 
It does not appear that  he knew of' the larceny at  the t i n ~ c  1 1 ~ ~  

talked with the witness, nor that lie and the witness discovered 
the pork when they went to the river, nor that Ilc linew a t  the , 
time that what he saicl urns False. 1Te slid chat a person, naln- 
i r ~ g  11in1, " 11acl thrown some p r l i  overLoart1 in the rivcr." I l ( b  
tlini iuggestccl means of' contradicting h i r r ~ d f ;  11e was not t a%~11-  

tradictetl; he and the wi tnc~s  weut to tllc river, :tud "felt \\itlb 
poles fbr a firn ~ninutcs fhr the l ~ r l i " ;  i t  tloe, n o t  appear thilt 
they h u n d  it. Tlierc TI-ai neither cw~cealmcnt of anything, 11or 
secrecy eujoined, nor ~ror t l  or act, that in it, nature suggcstctl 
in i t d f ,  gnilt on thc part of the ( lcf~ndant,  i1111csi it be tllc unn- 
sual and improl)able fact that :I Inan .-llould l~oneit ly tlrro\\ 
(' some 1)orli ovcrboartl " a11d that he 4lould go to get sonic of 
it .  Th i i  fact raises su5picion against hi111. Tlie man, Irowover, 
niight have thrown pork ovrrlmlrcl ~ i t h  criminal intcnt, autl the 
tlef'endant may have hat1 no cwnncction with sr~ch cr in l i~~nl  
pnrposc. 

r 7 l o  makc el-idence, m h ~ t  iz snid :xud d o l ~ c  mu5t in itsclf imply  
criminality in regartl to the oRencc charged in the i l~clict~nel~t ; or 
talicu in coi~nection with al~othcr f ad ,  or other fhcts ancl circu~rl- 
stances, n ~ a n y  or few, mnst imply criminality, not a lilcre suipi- 
cion; but i t  1n115t imply it io strongly, a i  that, taking the fi~ct,  
or the wliolc together, a i  true, the jnry nould rc~~ionahly  lw 
u-arranted in fintliug the drfc.ntl:mt guilty. Facts s h o ~ t  of' thi. 
do  not constitute critlencc. 



. - - ?  l s n r c ' r a r r . : ~ ~  fhr c a r r y i ~ ~ g  oollceaitd wc:al)oi], i:..c':i ;&; r. :I; i 
Term, 18S:i, of Illr.rcy~r~~:~,~, ihi~~perior C o u r t ,  I)c>fi) i .c  (::.;G(.;,. . ,/. 

The indictment wr:;  f'ouucl ::t slwiyg tc.~,::~, !SF:;, :i> fi;;!!r;\\-s: 

"The jurors f;)r t h :  ,st:~ic: i l p n  t l ~ ~ i i .  o:itll:., I::.cwr::. ;I::!t . j i ,,+(. 

4 5 
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Hewell, late of the county of Mitchell, on the first day o'f March, 
1883, with force and arms a t  and in the county aforcsaicl, un- 
lawfully and wilfully, and not on his own premises, did carry con- 
cealed about his person a certain pistol, contrary to the form of 
the statute in such case made and proricled, and against the peace 
:m1 dignity of the state." 

The clefendant pleaded not guilty and the jury returned the 
fbllowing special verdict : "That the said Jesse Hewell \\-as i n  
t l ~ c  public road with a pistol; that the road was over the land of 
the defendant's father; and that the defendant was a minor 
living with his father." Upon this finding, thc court held that 
tllc defendant was not guilty, and the state solicitor appealed. 

llttol.)teg-Genertr2, for the State. 
No connsel for the defendant. 

I ,  J . The defendant was indicted under the act of ! 87'3, 
(.I,. 127, thc first section of which declares it "shall be unlawful 
for any person in this state, except when npon his own prerniscs, 
to carry conccalcd about his person any pistol, bowic-knife, dirk, 
dagger, slung-shot, loaded cane, brass or n~ctallic knr~cldes, or 
other deadly weapon of like kind." Ant1 the third section pro- 
vides that "any person being OK' his own premises and l~aving 
on his pwmn any deadly wcapon dcwribcd in section onc, such 
s,o.yession shall be p i n m  f (~c i c  evidencc of the concralmc~t 
tl~cwof." 

According to the finding of the jury, the defendant was not 
guilty of a violatioll of this act. 

The public road, in which the defcnd:tnt -was secu ~ . v  it11 the 
I ~ ~ s t o l ,  was a road running over the land of his father. 

The fact that a public road is laid off on a man's land does 
iiot deprive him of the freehold of the land covcrcd by the roacl. 
His  title continues in the soil, and the public acquire only an 
easement, that is, the right of passing and repassing along it. 
State v. I)clvis, SO N. C., 351 ; Dovuston v. l'uyne, 2 Smith, 11. 
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STATE v. BURNS. 
- -- 

C., 00. The father certainly could not be inclictctl for carrying 
a pistol on the road over his own land, because it is on his own 
premises; and the son being a minor and living with his fi~ther 
as a tl~enlber of his hmily, is in ronten~plation of law 110t off 
his own premises when oil his fatller's I:u,d, wherc he has a right 
tct  bc. 

There is no error. Let this be certified to the superior court 
of Mitchell county that the defendant rnoy h a w  l~ i s  discharp. 

S o  error. Affirmed. 

STATE v. TAYLOR IiURKS. 

f:;g:1111y \\.as a ririsdemeanor at the time the indictment in this case was fontrtl, 
I , I I ~  it is made n felony by THE CODE, 8988. 

(Stule v. Barnett, 83 N. C., GIc?, cited and approved). 

~P\'I)ICTMI.:ST for bigamy tried at Fall Tcrrn, 1883, of S W A ~ X  
Fulwrior Court, beforc Gutlger, J .  

The defendant was indicted at spring term, 1882, and on thr  
trial the jnry found a special verdict to the cffect that the offcnw 
\\:IS conin~itted four years prior to the commencement of this 
i~rowcution, and submitted thc question to the conrt whether tlrc 
Fame was barred by the statute of limitations. 

His  Honor being of the opinion that t l ~ e  offence is a misde- 
nrcanor, held that i t  was barred by the statute and directed a. 

verdict'of not guilty to be entered, a l ~ d  the state solicitor 
:~ppeded. This is the o d y  question presented by the record 
for the determination of this court. 

Attor-ney-Genwrrl, for the State. 
KO counsel for defendant. 
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STATE v. B U R ~  



But in tllc cnactnlent of 1854-'52, with regard to the ofencc 
[IS biga~np, the words, "every wch offence shall be felony," were 
ornitted, and section 1 5  of chnptcr 31 of the Revised Code is in 
other respects substantially the ssme as that of the Revised 
Statutes, except v i th  respect to the proviso in regard to the bene- 
fit of clergy, which nas  nboliihetl by section 22  of chapter 34 
of' the Eevised Code. Thc puni~hment  is exactly the same. 
T h e  words, ('every sr~cll offence &hall be felony," must have 
heen omitted with a purpos~,  : I I I ~  TVC can conceive of' no other pur- 
pwe than to make the off~ncc of bigamy a misdemeanor. But  it 
can make no diffcrenc~ wl~etiler thc omission occurred through 
design or  ir~advertcncc, for the feloniooi qanlity of the offence is 
taken away by the sai(l I . i t  1 1  section of the Reviscd Code, which 
provitles that '( if finy married person doth take to llim or her- 
self another husband or \v i fL  nhilc his or her former wife or  
Jl~isband is still alive, the person so offending shall be fined and 
imprisoned :~nd receirc one or more public whippings, and be 
bmnded on the cheek \kith the letter ' R.' " And the subject of 
this section having been thur vcvised and 1.6-cnucted, all acts on 
the same sul)ject wcrc expressly repealed by section 2 of chapter 
121 of the Revised Code; consequently, ~ect ion 14 of chapter 
34 of the Revised Statutes, which made bigamy a felony, was 
relwaled, and as it is not nmde a felony by the Revised Code, or 

a n y  subsequent act, i t  must have been a misdemeanor when this 
iridictmeat was found. It was so declared in State v. Bamett, 
83 K. C., 615. 

I t  is now again made a felony by  THE CODE, $988, but this 
i~ldictment was fou id  prior to the time when THE CODE went 
iuto operation, and the statute under which i t  was preferred was 
not repealed, but saved by THE CODE, $3870. 

There  is no error. Let this opinion be certified. 
N o  error. Affifirmed. 



STATE r. ALEXAiSUEIi E D W A R M .  

Indictment. 

.III indictment cl~nryinq a misdemeanor a? a felony does not ra ise  t h e  g rade  
l l f  tile clff'ence: calling it a felon? does not make i t  one. 

[Skile v. Slur/le, 83 N. C., 653 ;  Slate v. Watts; Xb.,G56 ; State r. Staton, SS K. 
C., G i l  ; Stale v. Upchurch, 9 Ired., 434, cited and approved). 

h 1 ~ 1 c ~ n r ~ s . r  for hurningan uninhabited house tried at Jann- 
ary 'I'erln, 1884, of CUMBERLAND Superior Court, I>efi~rc 
dhcRrr c, J. 

Tlle i~~dictnwnt was found at h l l  term, 1883, and is in sul,- 
st:~nc.e as fullows: The jurors, &c., present that the dcfentlaut, 
&c., t l ~ t l  unlawfully, \vilfully, rnalicior~sly and feloniously set 
tire to ancl h r n  a certain uninhabited house, the property of' J, 
C. Blocker, with intent to destroy said llouse and to injure said 
Blocker, contrary, &c. 

The jury returned :I verdict. of guilty, and the defendant 
n~ovetl in arrest of judgment, wllich motion was sustaiuetl a ~ ~ d  
the state solicitor appealed. 

L4ttorney-General, for the State. 
Afessrs. ,l; W. Hinsdule and W. A. Guthrie, for defendant. 

ASHE, J. The defendant is indicted for burning an unin- 
habited house, whicl~ by statute is made a n~isdemeanor (Bat. 
Rev., ch. 32, §93), and the defendant nloved to arrest judgment 
upon the ground that the offence, being only a misdemeanor, is 

cliarged to have been done " feloniously," ancl that the indict- 
ment was therefore defective. S u t  this court has repeatedly 
held that the use of the tern1 " feloniously " in an indictment. 
for a misdemeanor does not raise the grade of the offence, and 
the word is to be treated as surplusage: that calling a misde- 
meanor a felony does not tnake it one. State v. Slqle, 82 N. 
C., 653 ; gtccte r. IYatb, Ib., 656 ; &te v. Slaton, SS N. C., 
654 ; State v. Upchurch, 9 1 red., 454. Tltere is error. 

Error. I-?.**vweo,1 
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STATE v. MONltOE CANNOS. 

Indictnzcnt-Motion *in Arrest. 

A n~otion in arrest of j ~ ~ d g m e n t  cannot be grounded upon t ! ~ e  fwt  111;it 111e 
prosecuting witness was foren~sn of the grand jury and crrcli~rsetl t l ~ e  bill i r f '  

indictment. 

(Slrtte r. Rob~rts, 2 Dev. LG Bat., 540, citcd and :~pprorc.d). 

INDICTAZENT for fdse  preteuce tried at Full 'L'crm, i883, of 
BURKE Superior Court, bcfore Grctvcs, J. 

Aftcr a verdict of guilty, the defendant n~ovctl in arre,t of' 
judgrncnt, 11pon the grountl that the hill of intlictnlent found 
against llim hail been found by the grand jury at a term of tile 
court when J. A. Lackey (the prosecutor) was the foreman of' 
the grand jury, and signed his natne on the hill as such, to thr 
finding of the indictment as a trne bill-thc stlid Lackey hav- 
i n g  testified that he was the owner of t11egoo:ls described in tilt. 
indictment. His Honor refused the motion, ant1 the defendant 
appealed from the judgment pronounced. 

Attorney-Genernl, for the State 
Mr. Imac 1: Avery, for defendant. 

ASHE, J .  The cause assigned by the defendant fur tlw arrest 
of judgment is groundless, and would be so if it appearetl u p o ~ ~  
the face of the record. But a judgment can only be arwstetl 
for matter appearing, or thc omission of matter which ought to 
appear iu the record. 

The record does show tllat Lackey was foreman of the granrl 
jury ; and i t  appears from the transcript that Lackey's naalc! 
was endorsed ou the bill as n witness, sworn and sent to the 
grand jury, but the endorsemeuts on the bill of indictment fhm 
no part of the bill, and conseqnently no part of thc revonl. 



I x  u l c ~ n r s s r  for nlist1e:neanor tried at  Fall Ternl, 1883, of 
' ~ A S I I  Superior Court, Irefore Pltilips, J. 

The t1efcn;lani is charged wit11 a, violittion of the act of' 
1876-'77, ch. 283, $G (Tm CODE, $1739)) in relnovirlg crops. 
The indictment is hu1)i;tantially as follo\vs: 

The jurors, ch., present that o w  Eii Legyt t  rented from 
W. H. b i t :  (thc defendant) ccrtain land for agricultural pur- 
po*es, and that Rose, for a valuable consideration, conveyed his 
interest in the crop and in the rent of the land to the Rocky 
Mount Mills; and that afterwards, the said Rosc did u~~lawfully 
and wilfully remove from said land a part of the crop without 
tlic coaient of said Mills, and without giving to the same or its 



:~gent five clays' notice of such intended rcnim-nl, and "without 
~atisfying a11 liens on said crop," contrary, <!kc. 

The defendant moved to quasl~ the bill upon the following 
p - o ~ ~ n d s  : 

1. Btva~lse the statute upon which the indictment is founded 
has no :~pplicntion to the lessor (Rose) of tllc crop. 

2. P,ecwsc the indictment does not negative the consent of the 
Icisot to the alleged renlovnl of the crop. 

IIis Bonnr :illowed thc n~otion and the state solicitor appealed. 

A t to iwy-  Grrzcra?, for the State. 
L4hs.si.s. ,I. J. Bavis and Reacle, Bldm & Busbee, for clefendant. 

~ M m ~ r n r o ~ ,  J .  The Attorney-Gcncral very properly con- 
cwkd fhnt this case n~ns t  he governed by thwt of Stnte v. Jfi,iv.itt, 
8 9  N. C., 506, which is sabstantially like this. Here, there are 
two counts in the indictn~ent, and in each it is cl~argcd that thc 
3cd-cotton was removed by the defendant " without satisfying 
d l  liem on said crops." The langungc here from the 
il~dictnlent is not that of the act (THE CODE, §1759), nor doe3 
it embody the sulxtance of it. 

The act provides, " and before satisfying all the liens held by 
the lcssor or his assigns on said crops." There might I)e liens on 
tile crop other than those in favor of the "lessor or his assigns," 
and it rrould not be indictable to remove the crop or a part of it be- 
fiwe these were satisfied. The indictment does not aver that t l ~ e  
*' lessor or his assigns" had liens on the crop. I t  may be, it is 
pssible,  he did not; it may be that other persons had; in either 
case, there mould be no criminal offence under the statute. 

The indictnlent ought to charge the relation between the "lessor 
o r  his assigns7' and the lessee or the a s s i p s  of the latter, the 
liens on the crop, and that the defendant as lessee, or his assigns, 
o r  some other person, as the case may be, pending the relation, 
ren~oved the crop or a part thereof from the land, 'Lmitho~lt the 
consent of the lessor or his assigns" (as the case mag be), and 



714 I N  THE SUPREME COURT. 

without giving him or his agent five days' notice of such in- 
tended removal, and before satisfying all the liens held by the 
(' lessor or his assigns on the crops." 

The conrt properly quashed the indictment. There is no 
error. 

No error. Affirmed. 

STATE v. JOHN LBSIER. 

Indictment-1Motion in arrest and to quash-E'ntlol*se?)zent on bill 
no part of reao~d. 

1. J~idgmetit can be arrested only for matter appetiring, or for some matter 
which ought to, but does not appear in the record. 

2. Neither a motion in arrest nor a motion to quasli will lie upon the gronnd 
that the endorsement on a bill that the witnesses mere sworn and sent to  
the grand jury is not signed by the clerk, for it is no part of the record. 

3. There is n presumption in favor of the legality of the finding of the jury. 

4. Hot where the accused establishes the fact that the bill was found without 
evidence or upon illegal evidence, it may be quashed or the matter 
pleaded in abatement. 

State v. Ticonyson, 83 N. C., 595; Stute v. i i In t i re ,  2 Cur. Lzw Rep., 287 ; 
Slate v. Roberts, 2 Dev. & Bat., 540; Slate v. Hurtu;crd, Winst., 2%; Slate v- 
Guilfo~d, 4 Jones, 83, cited and approved). 

INDICTMENT for larceny tried at Fall Term, 1883, of' BEAU- 
FORT Superior Court, before Avery, J. 

Attorney-General, for the State. 
No counsel for the defendant. 

SMITH, C. J. The defendant charged in the bill with larceny 
was put on trial in the inferior court of Beaufort upon his plea 
of not guilty and convicted by the verdict of the jury. His  
counsel thereupon moved i n  arrest of judgment ftrr the reason 
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that it did not appear that the witnesses, whose uarnes were 
endorsed upon the bill as being examined by the grand jury, had 
I~ecn sworn. Opposite the nanic of each witness was a C~OSP, 
and untlcrneatli were written the words, "those ~liarketl thus X 
sworn ant1 sent," without signnture. T h e  motion was sustainctl 
and the state appealed. 

Tlle statement of counsel sent witb the record to thc superior 
court represents that a preliminary motion was made to quasl~,  
the considera5on of wlricl~ was reserved m t i l  after the rendition 
of the verdict, and rvas then allowetl and the appeal then t a l i ~ l ~ .  

Upon the hearing in the superior court the judgment i n  t l ~ c .  
inferior court mas revel-s~d and ordered to be certified to that 
court, f'rorn which ruling the defendant appeals, and I)rings nib 
for review the correctuess of the reversing jaclg~nent. 

As  an  appeal from an inferior court to a superior court is only 
allo\ved " for error assigned in matters of law in the same man- 
ner aud under the same restrictions provided by law for appeals 
from the superior courts to the supreme court,'' and the record 
proper bearing the signature of the judge shows a reversal of' 
the judgment iu arrest made after trial, we are confined to an 
examination of' that ruling alone. THE CODE, $809; State v. 
Thompson, 88 N. C., 595. 

The  judgment of H i s  Honor was entirely correct and fintls 
ample support in principle and authority, and the motion could 
not) be entertained after verdict. 

I n  State v. McIntntire, 2 Car. Law Rep., 287, an indictment 
for murder, removed from Rutherford to Lincolu county foi- 
trial, where the objection was that the transcript did not show 
the bill to have been found upou evidence under oath, or that 
any witness was sworn and sent to the g r a d  jury, in answer 
t o  the objection, TAYLOR, C. J., says : " The  bill was found a 

I true bill by the grand jury, and i t  cannot be presunied that i t  
was found without evidence." 

Upon the sanw point we quote fiillrr remarks of RUFFIN, 
C. J., in Stcrie. v. Robeth, 2 Dev. & Bat., 540, also a11 iedict- 
I I I N I ~  ftrr n ~ i ~ r d e r :  " . J u ~ I g w ~ ~ n t  C I I I  be arrested only f i r  tl~:rtter 



: ~ ~ ) p e a r i ~ ~ g  in t11[> ~ (YYIIYI ,  or for ionic 111 ~tt(2t- \r11i,.I1 O I I ~ I I ~  to 
: ~ p p m r  :MI doc, not appcnr in tlte ~ ~ c o r t l .  If  :L 0111 of' i ~ ~ ~ l l c t -  
~ n e n t  IIC fount1 \vitl~out e v i ( 1 ~ 1 w  or U I ) O I I  illegal cvitlt~r~t r ,  : I \  

ri11011 tllc teiti~nony of' witne-scs~ not smorlj ill cwnrt, t l ~ e  : r c ~ ~ ~ m l  
is not witllont ren~cdy. L?mz i h ~  C ~ Y ~ ( / ~ / ~ ~ ~ / I ~ I / ( ~ I J ~  of t /w fkd, t 1 1 ~  
bill may be rjuasl~etl or tllc matter may 1w ~)!cwled i n  :~l)rtetncwt. 
But t l i c . ju r~n~en t  c c i ~ n o t  rrrimteil, for i t  r', I l o  !I:II.~ cd tlrc ~ e r -  
ord, propcrly spralring, to wt forth thc \I itnc.scs esa~ninetl 1)~forr. 
the grand jury or t11c cvitlcnce given I)y them, I I I O ~ C  t11:rli i t  is to 
s ~ t  out the same things in refvrencc to the trial before t i l e ,  petit 
j ~ ~ r y .  A mcn~orandum of'tlic witncscs intc~ltletl to I)c r~icrl i\ 
generally made on the O i l l  by tlic ~)rt~sccnting officer for his own  
ronvenicncc, that 11e may I;no\v l~oni to call; ant1 tllc clcrli 
awally avails himsclf of it, and nl:11.1,~ the names of wch n i  art1 
q\rorn, in aid of his nien~ory, if t11c fact slio~ild I )?  tli<!)~~tetl. 
Rut none of tllcse endo~~scrncnts arc3 parts of tlic I)ill, or ar t  
proper to be engrossed in rtialiing r ~ p  tlic ~ecorcl of :i i~~jrcr lor  
court, whicl~ merely states that it \ \as prcsentctl by tlic juror\ 
for thc state upon their oathi." State v. Htrmood, \\'it~<t., 22s ;  
&afe v. Gui@d,  4 Jones, 83 ; 1 Wliar. (2. L., $489. 

The  rule applies, if not with equal force, to thc prelin~inary 
 rioti ion to qaash upon t/w same ~ I * O Z L U ~ S .  

T h c  same author cited above, in sectioli 520, lays don11 tllc 
rule in these words : 

' (An  iudictment will not bc qt~asl~ecl up011 thc gronnd tlmt 
the endorsement upon it, stating that tllc witnessrs \\ere sworn 
:md sent to the p n d  jury, is not s i p e t l  hy the clerk," and ill 
support of the proposition 11e cites, Xtate v. Tucker, 20 Iowa, 
5 0 s ;  8tatev. Cole, 19 Wisc., 120 ; State v. Fee, Ib., 562 ; Stritc 
v. Loycin, 1 Ncv., 509. 

T h e  principle is, that proof that illegal evideuce was he:ird 
l)y the grand jury or  )lone was before them, in order to in~peach 
their action, must come from the accused ; and if none such is 
produced, the presumption i n  fiavor of the lrgnlitv of their 
finding will prevail. 
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If the n m n o r a o t l u ~ ~ ~  is t ,  be eousiclered :is eviclence that thc 
witnesses named were ex:mined, it is also evidence that they 
were sworn, :und before :I person competent to administer the 
oath. 

There is no error in the judgment of reversal rendered i n  thc 
superior court, and this will  be certified. 

No error. Affirnled. 

STATE r. JAMES COLVIN. 

In an  indictn~ent  for an nlte~irpt to coni~nit  a crirne (here b ~ ~ r g l a r r ) ,  sonic 
overt acts of the accused, whiclr in t l ~ e  o d i n n r y  course of things \vo1111l 
result in  t l ~ c  commission of ' the pnrtic~tlnr crime, must be nllegcd :IIICI 
proved. 

(Stnte v. T/llr?/, Sd N. C., 5.56 ; Stlrtte v. J O ~ ( I J L ,  75 N. C., 27, cited ant1 appl.ovetl). 

I l v n ~ c ' r ~ r m ~  for an :~ttetnpt to commit burglary, tricd a t  Jnnrt- 
ary Term, 1884, of I~OI~EWX Snpcrior Court, bcfhrc dLacl&tc, J. 

The defentl:lnt m i  trird upon n bill of intlietment which i b  

substantially as follows : The j rirors, c k . ,  prescnt that tlrc 
defendant, &c., about thc hour of ten in tlic night of illc same 
day, with force and arms, ci-c., did fcloniol~sly attcn~pt to bl-e:~l< 
alld ~ n t e r  t l ~ c  clwcllil~g-lmuw of JMwnrd Snl.l(>i, with intent thc~ 
qoods and cllattcls, c h . ,  fclonionsly to ste:~l, take :md c:lrry away, 
:~gailist the form of the statnte, &c. 

r 7 1 Ile jrury fhu~lcl thc clcfiwhnt guilty, a d  t l ~ r w ~ ~ p o n  his c o u ~ -  
\el movcd in :wrest of  j u d p c n t  upon ilw ground that the bill 

to state any x t s  of tllc d~fc11dant i n  (wrying U I L ~  his alleged 
tleiign. The court allowetl thc motiol~ nncl the itatc solivitor 
:~pp ided .  



ASHE, J. The  attempt to commit a crime is an indictable 
offence a t  common law. It, l~owever, must be an attempt which 
stands in such connectio~~ with a projected deliberate crime that 
the crime, according to the usual and lilxly c o ~ ~ r s e  of events, mill 
follow from the attempt. 2 JVIiar. Cr. Law, $2705. And t l ~ c  
-mne writer proceeds to say: " I t  is n fhmiliar principle of 

criminal pleading, that where an act is only indictable r~nder cer- 
tain conditions, then thesc conditions n l r ~ t  be statcd in the indict- 
ment." 

I n  esaniining the nuthoritics upon t11c sul,ject, \w find this 
~~r inciple  of criminal pleading to obtain with unvarying 11ni- 
Sorinity. The only esceptiol~s a lc  n hen the inclictrnc~its ucrc  
drawn under statutes declaring wl~u t  sllall he indictable  attempt^. 

I n  Virginia, an indictlnent simply averring t11:tt tlic tlefcntl- 
: ~ u t  did a t ten~pt  feloniously to maim, wai I~eld to be insn6cient 
because it did not allege qome act done ly the d c f c d r ~ ~ t  of such 
~la turc  as to constitute an  attempt to commit the ofenrc ~nentiouetl 
in the i n d i c t ~ n e ~ ~ t .  ('kirk's ccise, 6 Gratt., 675. 

1 1 1  Connccticnt, it was lreld that thougl~ an : ~ t t e n ~ p t  to c ~ m ~ u ~ i t  
a crime involvez both a guilty intent and an overt trct, yet it is 
not enor~g l~  to charge an attempt n~crely, but h t11 the intent and 
the overt act mu3t be specific~lly tlllcgetl, : ~ n d  the overt act mtlst 
be such n- is ~ I I  it5clf aclnptccl to produce the ctkct intci~ded. rS't(trrt(~ 
v. I V ~ L S J I I ,  30 Corm., 500. 

1 1 1  \I'll trton', P ~ ~ ~ ~ t ' d e i ~ t s  (386) tllc form of  : ~ I I  i i d i c h c n t  : ~ t  

cvll lnlon law f;w :III attcnlpt to break into :I dndling-11or1w i- 
giv(tl~, \\,hic.11 i, inid to ha re  been drawl  the Attorney-Ge~~cral  
of' I'enn.\.lv,~nia in 1'787, and it contains no avcrnwnt of :illy 
ovcbrt act. l h t  in 1821, in the casc of Rtrnrlolpl~ v. C'onmon- 
?( i ru / f /~ ,  6 S e ~ g t .  CC It., 397, the supreme court of that state tlecidetl 
t11,lr : I I I  i i~(l ictn~ent,  c h ~ r g i n g  an attempt to pick the pocket of 
one P, I! it11 intent to steal thc money, lmpcrty,  goods and chattel- 
of' 1 1 1 ~  wi(l U ,  was too vague :111d r~~lcertain to be supportetj. 
'Tl~c cnonrt i l l  the conclusion of thc opiniol~ urc the followinglan- 
~ I I : I ;C :  " T o  say that 3 nian made an :~ttcn~l)t i~ w r y  111wert:1in 
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language. We cannot pretend to say what it is the defendant is 
charged with doing, and without knowing that we eacnot deter- 
mine whether what he did was an indictable offence. There is 
no precedent in support of such an indictment, and it appears to 
the court to be too loose, too vague, too uncertain to be supported." 
See upon same point 2 Bennett & Heard, L. C. C., 171. 

I n  the case Xtnte v. Utley, 82 X. C., 556, and Xtnte v. Jordan, 
75 N. C., 27, which are the only cases we have met with in o w  
Reports where defendants were indicted for an attempt to conl- 
mit a crime, the indictn~ents conformed to the principle of plead- 
ing nlentioned in the above cited cases, by averring the overt 
act constituting the attempt. 

From an investigation of the authorities upon the subject, our 
conclusion is, that, to warrant the conviction of a defendant for 
suc11 an offence, i t  is essential that the defendant shoilld have 
done some acts intcuded, adapted, approximating, and, in the 
ordinary and likely course of things, would result in  the com- 
~liission of a particular crime ; and this must be averred in t l ~ c  
intlictn~ent and proved. 

This indictment contains no sucl~ avernsetlt, and the judgn~ent 
must tliereforo I,e arrested. There is no error. Let this be cer- 
tified to t l ~ c  s~~pcuior court of Robeson county. 

No error. Affirnied. 

STATE v. NELSON PORTER. 

A n  indictment under the  statute for burning a barn must aver that the act 
was done " with intent therel)y to injure or defraud" some person. TIIE 
CODE, $985, sub-div. G .  And an indictment for such offence at  common 
law must charge that the barn contnined hay or grain,  o r  is parcel of the 
dwelling-house. 



73iJ I N  THE SUPREbIE COURT. 

INI)ICTDIENT for burning a barn tried a t  Spr i r~g  Term, 1854, 
of M~.:cKI,EN~~TR(: Superior Court, before JfacRne, J. 

This mas an appeal from the inferior court of Mecklenburg 
c3o~ulty, w11ere the defelldant was convicted. 

T h e  indictinent: " T h e  jurors for the  state upon their oath 
present, that Nelson Porter and Dock I-Iowai-d, of Meclile~lb~wg, 
in the county of l\Iecklenburg, on the 1st  day of Novernber in 
the year 1883, with force and arms, a certain building, to-wit, 2 

baru, thc property of one 11. I<. Reid, there situate, feloniously, 
~vilfully and maliciously did set fire to :md b~wn,  against tllc, 
peace and dignity of the state and against the form of thc <tat- 

ute in such case made and provided." 
I n  the inferior court the co1111sel for the defcndaiit moved in 

arrest of judgment, but the court rcfiiied thc motion :ud the  
(lefeldant nppralcd. In the superior court the motion mi 
~~cnc\vctl nncl Hii Roilor being of' opinion that t l ~ c  i t ~ d i c t l n r ~ ~ t  
wai  g o d  at comoon I:l\r, affirmcd t l ~ c  j r l d p ~ c n t  of the inferior 
court, ant1 tho defendant appcaletl. 

ASH E, J. Thc j~dgrnen t  ~ ) ~ O I I O I I I I ( * C I ~  by H i s  Honor n.a$ 

erroneous. T11c j u d g ~ i ~ c n t  should have ~ W I I  arrested. Wlc 
indictment cannot Lc sustaiirecl at  comlno~l l a w  or mtlcr  t l r ~  
statute. S o t  uuder the stati~te, bccat~ie it to cliargc t h t  
the act wai done with i i ~ t e i i f  to injure or clcf~~aud so i~ /cy~e i - su i~ .  
TIJK C:ODIC, $985, sub-div. 6. Kor cim i t  be stistaiilecl at  (win- 
mon law, k)cwnse it was not  all indictable offence at  common 
law to harm1 n barn, unless the indictulcnt contaillcd thc arer -  
nlent that it coniailied hay or graiu, or wai  a pnrcc.1 of' the\ 
dwelling-houre. 

Thc  follo\ving clcfiiiitio~i of the oflelice at conirnon 1:~w is 
given by Sir  lLZLvr.rr~~~v I l n m  : '( The felony of arwn or wilful 
burning of' honscs is dcscribctl by Iiorw CORE to bc tlic niali- 
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cious and voluntary burning the house of another by night or 
day. It ex tede th  not only to the very dwelling-house, but to 
all out-houses that are a part thereof, though not contiguous t o  
it, or under the same roof', as in case of burglary, the barn, sta- 
ble, cow-house, sheep-house, dairy-house, milk-house. But if 
the barn or out-house bc not parcel of the clwelling-house, i t  is 
not felony unless the barn 11aw hay or grain in it." 1 Halc P. 
C., 566-7. All the writers of crirnil~al law givc substantially 
the salm definition. See 2 IZnssell on Crirncs, 1024 ; Wharton 
on Criminal Law, vol. 2, $1058. If the indictment had charged 
that the barn contaiucd hay or grain, or that it mas a parcel of' 
thc dwelling-house, the indictment would have been good at 
common law. The common law only threw its protection over 
such honscs as were used for the habitation of man. The judg- 
ment must be arrested. 1,et this opinion be certified to the 
superior court of Mecklenbrirg county. 

Error. Jntlgmcnt :rrrt htc(1. 

S T A T E  v. M A R T I N  PIIIFER. 

1. I n  an irldicinle~~t for burning 81. warellonsc under TIIE COJIE, $985, sul~-div.  
6, tile intent to itl.jurc the owner is made an ingredient of the ofltnc:c all11 
must he cllargcd and proved ; i t  was therefore error in the court not to 

submit the question of intent as one of fact to the jury. 

2. There is a presumption of law that one intends the naturtd cot~szijr~eitcc~ (11' 
his act, hut this establishes only a p~imc~faci(;casc against the ::cciisctl, :rntl 
throws the burden of proof upon him to rebut tlic prcsurnp:ioii. 

(State r. Juynes, '78 N. C., 504: Stnle r. Blue, 84 N. C., 507, cited and : I ~ ) ~ I : ' I I . : P ~ ~ ) .  
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This prosecution was commenced in tlie inf'crior court of Meck- 
len burg county, and the cleferldant is charged with burning a ware- 
liuuse, tbc property of Springs & 13ur\rcll, in violation of THF: 
('orm, $985, sub-div. 6. The defendant was convicted, and 
f roll1 the judgn~ent  pro~~ounccd appealed to the superior court, 
and the only exception there relied upon was that which was 
t:rl:cn to tlic chargc to the jury i n  the inferior court. 

O n  tlic trial i n  t l ~ c  inferior court, thc defendant asked this 
Iuitruction : "That in order to conrict the defendant, the jol? 
~ n t ~ s t  be fully satisfied, riot only that he set fire to the wareliousc, 
hiit that 2rc did it with the intent to injure Springs & Rarwcll "; 
: i i ~ r l  tlrc inbtrwtion given was: "This is true, bnt if the jury find 
11mt the drfenclant set fire to the warehcnse purposely, tllc In\\ 
p r c w n w ~  that ercry ninn intcndi tlie natural nnd necessary con- 
w ~ w n r c s  of hi, own acti ;  and if Ilc set itre to the warehouse and 
:!I! i~i.jury to Springs & BLITWCII V:IS tlic natt~r:ll and ncceksarr 
c.cansccpmccof hi, :1ct, thc law I ) ~ ~ I I I I I I C Y  tliat he intended i11.jnr)- 
; ( I  thenl." The clcfclidant cxceptctl ~ i p n  the gro~uncl that tllrl 
-t:!t ntc rcqnirctl tllc intent to be c11:wgcd (:ind thii  i d i c tn lwt  

a! :wg7 i  t l ~ t  t 1rc o f i w c c  I\ as conmittcrl " with intent ckc."), :lnd 
in-i ,let1 that IT. I I : I ~ C \ Y Y  is news:iry to b(2 aile;;ed it is ~rcc~essal-y to 

o \  o; nntl if' 1iccrswr.y to bp :tIIegctl :md 1)rorctl, it \\as :I que+ 
ticiir !hr t l r ~  jilry, :~nd tlic court h l  110 right to ~ri thclmn its con- 
.iticmfiol~ ~ ' I - O I I I  t he  , jury :tud tlecidc it :IS :I q ~ m t i o n  of law in 
.L'" .tat<. of tl1c. hct ,  of tl1c C1:lv. 

AY~IE:, .2. W l ~ e n  ilw case \+as broaght to a hewing in thc 
wpct-ioi. court, His Honor lrcld that " n h i l c  tlie statute was in- 
f~ \ i ide~ l  to reach certain cases which mere tleemcd not to bc suffi- 
cklrtl?; provitl~tl for by law, i t  was not ~ilearit to repesl the old 
i~ital)li41rd rule of law raising ;L prcsunlption that one intend, 
thv  wfw;ary  conicqucnce~ of his O M  n :let, :md if the jnry find 
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tha t  the defendant wilfully burned the warehowe, there i5 a prc- 
surnption both of law and fict  that it was with the intcllt to 
injure the owners, and it was proper the court sllould so i ~ ~ s t r n c t  
the  jnry." 

But  the  infcrior court did not sf) il~struct the jury, : ~ n d  i t 1  that 
consisted the error coinplainecl of by the defendant. The qi~es- 

ion prcsentcd by the record is, was tllere error in the charge given 
to tile jrtry iu the inferior court'! W e  are of the opinion there 

for thc reason that the court did not submit the question of' 
in tent, :ls onc of fact, to the jnry ; ant1 Ihc wlwrior court was 
in error in not reversing the judgment of the inferior court. 

,1i a general propoiition, it is truc there i i  :L prewn~ption of 
law t h  cvcry man in tent15 the n:~tnral conicqncmccs of his x>ti ,  
I ~ u t  thi i  presumption 1 ~ s  no other or greater effert than to e d ) -  
liih a 2 , r i v l c ~  fa& case  gainit it the tlefcndant, ant1 tllrow upon 
l l i ~ : ~  t l ~ c  bl~rtlen of proof. 111 the absence of opposing proof, the 
jury L C  b o d  by it. 1311t ~ ~ I P I I  thcrr is opposi~ig proof' it i~ :I 
qucition for the jury to tlccitlp n l~e thc r  the l)reinniption is rcl)ut- 
tecl. A n d  here there wai wlnc evidence of that character, and 
i l l  t l ~ i i  ~ q ) c c t  the case at  h r  tliffers frolli tlmt of flute V. cJ(rylres, 
T S  il. C'., 504, w l ~ i c l ~  u:ri relied upon by His ITonor to wpport  
hi, j r~ t lgn~cnt  in the superior corlrt. 

The, cwnfe~iioni of tlic d e f ~ n d a ~ ~ t  wc~cl offi.rcc1 in c~riilmicr by 
d I 1 ( !  it,rtc, to the c#ect that Ilc hat1 i to le~l  qomc clotton f'rom thc~ 
f k t o ~ y ,  m d  that 11c h t l  set fire to the wtlrc'llor~>e to prcvcat the 
tlc.tc>ction of his tlicfi. I t  wni i o n ~ c  cvidcnce tending to rcbnt 
t l ~ c  p r ( ~ ~ ~ m r ) t i m  ?f JCLZ(I that tlrc dcfcndant I)urnid the ~v:\rclion~c 
\I it11 intent to i ? ? j w e  or dcj:ji.aurl Sprinqs & Thrwcll, a d  directly 
r a i d  t l ~ c  q n c h o n  of intent, w l ~ i c l ~  w:ri one of f:tct that ihoultl 
have been left to the jnry. Ant1 especially murt it E)cl so, nhcn 
t l ~ c  intent, :I\ in this cav,  i i  matlc by st:~tutc :m ingredient of' 
the. offe11cc. 

The  i ~ i t c ~ ~ t  t h c i ~  becmnei :t material fact, which must not only 
1,c chargrtl, bnt  proved, ci t l~er 1)y direct tcitinionp or by circnm- 
st:~nccs fi-om nl~ic l l  thr~  fact may be infcrrcd hy tlicjrlry. 
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I f  there had been, in this case, a special verdict, and the jury 
had fmnd the burning without finding the iutent to iujure or 
defraud Springs & Burwell, the verdict would have been fatally 
defective, and a venire rle novo would have been awarded. It 
was so held in the case of Xtu t~  v. Blue, 84  N. C., 807, which 
was an indictn~ent for obtaining goods by false pretence uudcr 
Battle's Revisal, cll. 32, 558, and the jury failed to find t h e  
intent with which the false representation was made. The conrt 
held the intent to chertt and d&md was an essential ingredient of* 

the crime, and was a material fact which should have been found 
by thc jury, and for the want of snch finding a vetlire cle rlovrr 
was amartled. 

There is error. Thc judgment of the superior court of Meck- 
leuburg county is reversed. Let this opinion be certified to that 
cowt, that it may be certified to the inferior court of that county, 
to t l~e  end that a venire tle novo rimy be awarded. 

Ti:rror. T 7 m i ~ e  dc noro. 

1. .\ store-house is n dwelling-l~onse in  wliicll burglary may be committed', 
where it appears that a clerk or servant of tlie owner liabitunlly slept ilk 
$1 bed-room thcrein, even thongh for the purpose of protecting the prol>- 
ert?. See next case. 

2. The indictn~ent in  sucli case which lays the property in the owner of t h e  
store "then occupied" by the clerk, is ia ~ccordance wit11 the soggestio~,. 
in Slate v. Outlaw, 72 N. C., 698 

(State v. Outlaw, 72  PIT. C. ,  508 ; State v. .Tenl;ii~s, 5 Jones, 430 ; State r. I'oll.~;, 

75 N. C., 129, cited, distinguished and approved). 



'I'lic jurors, cbc.., preqcnt that tllc defendant, about tlie I~our  of 
t w o  it1 tlie night, cbc., a clwelling-house, the propcrty of 1,. M. 
Af(~Jicndon, tlicn occupied hy 11. J .  Hooks, felonionsly and 
I)nrglarionsly did brcak :111(1 cuter with intent) cec. 

It appears from the evidelicc that Ti. M. McLentlon was the 
owner of a store-house in n hich there were goods, at  Matthews, 
i r ~  the county of R/lec~l~lenl~urg, situate across tlic street from his 
dwelling-house, nod npon :I lot separate from any other house; 
that  there was an upper floor i n  the store-house i n  which sonlc 
goods were licpt, on tlic back part of which a space was parti- 
tioned off ill the corner for an oflice, and in the rear o f t h c  office 
part there was a bed-room rcaclhcd tl~rough the office; that 
McLendon's clerk,' 11. d.  Hooks, occupied this bed-room as his 
sleeping apartment ant1 boarded with MeLendon; that the rooni 
w a s  h i l t  and the clerk put there to sleep for thc purpose of 
proteclting the property ; that Hoolis, the clerk, habitually slept 
it1 this bed-room, kcpt his trunk and clothing there, and that i t  
was his home; that a part of the consideration for his serviccs 
v a s  his board and the sleeping apartment ; that on the night of 
the 30th of' Deccniber, 1883, Hooks and three other persons 
ocwrpied the sleeping-room ; that about two o'clock in the morn- 
ing, they were awakened by a watchman from the outside of the 
building, and having arnied themselves they madc search in the 
house for a supposed burglar; that they found the prisoner, 
mider a counter, and upon his person sundry articles of value, 
that appeared to h a w  been taken from the stock of goods in the 
store ; that other goods wcre found that appeared to have been 
removed by some one from the show-cases in which they prop- 
erly belonged. 

There was evidence tending to show that the prisoner had 
entered the house through an npper window, which he reached 
by placing boxes one upon another ; that a pane of glass had 
been removed from the window-sash by usit~g a butcher-knife 
found inside the window with putty on it ;  that the window 
through which the breaking was made was closed in tlw even- 



iug, thc~ wrly part of the night of tllc. burglary, \cllen Hoolri 
retirctl to hii 4ccping-rooni. 

r 7 1 lie court chrgetl tllc jury tliat, " if Hooks was :L clerk of 
ItIcLcntlo~~ and  ocwljicd the becanic it mni convenient to  
11cc11l)y i t ,  e\eu t h o q h  it nas also for the protection of the 
goo(12 i l l  t l ~ c  %tor(>, :~ud  11atl liis slecpillg apartment thercl, wliicli 
lie 1r:lhitunlly nietl as 5ucl1, il was a clndling-houv belor~giug to 
McLcndon, ,ultl occupied by Hooks, and the bre:~king into it in 
tltc night-ti~rrc. \tit11 intent to conin~it :I f e l o ~ y  wonld constitntc 
tlrc ci iliw of hrglary." 

To tl i i5  ch:lrgc tlic l)riioricr exwpted, :~nd prayetl the cor~rt to 
111itrnc.t the jury that, :~ccording to all tllc evidencc in tlic e ~ r ~ i c ~ ,  
11c conltl in nowise be convictctl of b~~l-glary, becunsc, thc stow- 
honw \ \a\  not a tl\ielling-house in the iense contemplated 1)- the 
law re la t i~~g  to illat crinic. This in5truction the court cleclinetl 
t o  give, and the 1)riiolicr excepted. T l~crc  was a verdict of 
guilty and jutlgrncnt of death, from ~ v l ~ i c l l  the prisoner nppealcd. 

MEI~RIMON, J. This case is in all material like that 
of Stde v. Outkmo, 72 N. C., 598, and must be governed hy it. 

The store-house aud the goods therein bclonged to McLendon. 
Hoolis was his clerk, boarded with him and habitually slept in 
the store-house as his home, for the protection of the property. 
H c  had no lease or estate in the property, nor did he clain~ any, 
not even in the ofEce or his bed-chamber adjoining it. He  occu- 
pied it as his employer's clerli, and by virtue of that relation. 
T h e  employer constructed the.bed-chamber to be used by his 
clerk habitually, the motive being the protection of the prop- 
erty. The fact'that the clerk got less wages because his employer 
boarded him and fiwnished the sleeping apartment in no sense 
changed the relation of the parties as employer and clerk. The 
latter occopied the room only as clerk, ant1 there is 110 evidence 



that he 11ad or clainletl to havo any right to st:lj tliclcl i n  : ~ n y  
other capacity. I l c  ileitl~er ownctl nor controllctl the n-c of' hi5 
bed-cllambrr or the office aiijoining it. 

T l ~ c  property, therefore, \yap properly :~llcgctl i 11 the indict- 
1ne1it to be in A l c L e ~ ~ l o n .  Pntlcccl, tlrc intlirtmc~lt v r m i  to 
have bee11 framed in pnrmancc of a suggestio~~ n~ittlc in t!lc (me  

above cited. 

ac l jo i~ r i~~g  it, insitlc of the l~onse \\ it11 the store apartment., :mtl 
was used by the owner McLendon n i  a sleeping c1iaml)cr for hi5 
clerk, and thc latter so occupictl it, and Ii:~bit[~nliy ilept thc1~3. 
H e  kept his t ru l~l i  and clothing tlrorc :nd  it \ \as q n r d r t l  by 
him as h i i  h o ~ r c .  I l c  did not slccp tllcrc n~ i ly  occtrsio~rcr[ly: Ilc 
slept there h r ~ b i t i d y ,  2nd i t  was intentled by hi, employer to 1)cl 
:I regular sleeping p1ac.c. 'I'his lnaterial f k t  tlistingr1i4ies this 
case from tlmt of ~Sttotc v. Jenkins, 5 ,Font-, &$O. I n  that c a w  

t11c late Judgc UATTJJ: said: " Tlrc Imxking into a itorc-houie, 
then, as SIICII, i5 not burglary, :mtl c m l ~ o t  b 2 L ~ o ~ n -  w, i~nlc-5 it, 
hituntion makcs it a part of the d\\clling-housc or uulris it is 
ofhern ise ~iiacle to assrme the cllarxtcr of a dwcllin:,.-l~c~u~(~. 

This may be donc by bciug used hcibitunlly (111tZ ?L: ,w/ !~ / ,  by 
the owner or I l k  clerk or servant, a i  a plnccf'or sleeping, btit 11ot 
by 1)ei11g used occasionally, ody,  for 5uch a purpose." 

I t  was suggcstcd on the argauicnt that the ckrk  ilcpt ill thc. 
house "for the purpose of protccting the pro'perty." Glxnt that 
lie did, this dors not niodify or affect the niaterial :nA c-w)ti:ti 
fbct that  hc  slept there hnbitzicilly-that he had his trunk, his 
clothes, his h o n ~ e  there, aud tliat his employer and the owner of 
the property so intended, provided a i d  directed, and thercd'orc 
the law extended to the clerk, while hc slept there, ant1 to t i l t ,  

house in  which he  slept, that measure of potection it extend, to 
all men while they take repose in their dwelling-houcci i n  thv 
night-time. 

This  and l ike c ~ s c s a r e  clearly witl~in t l~ewise puq)occoi'tlw law 
creating and d c f i n i t ~ ~  the c.rilrle of I)urglarv. TIIP I:l\c t:.,a:t:s t!~.. 



I~s~bitations of 1 1 m i  as sncrecl and repartli tllcni \ \ i t 1 1  p l r t i ~ ~ ~ l a r  
Ih\ or : ~ t  :dl t i ~ n e ~ ,  and especially in tlte night-t ime, \ \  lien they 
:Ircb cloied and  men are presamed to take quiet repose ill sleep. 
l'lrcn, they have the right to rest ,~ecnrely in their dwelling- 
l~ouces, free from fear, terror or danger. It is hence made a 
qrest crime to break into and inwde  thc sanctity of the  c1\\ elling- 
li011se fo:. a felonious purpose, thus prodacing tewor and un11-ua1 
peril to the inatatcs. 

Thiq law embraces, not :L pr t ica lnr  class of dwelling-houses, 
but all d\~elling-houieb, hnring about them the quality of per- 
manency, i n  which men regularly, habitually sleep at  night, 
no inattei. to  what other purpose tltey may bc devoted, nor 
wha t  the motive proinpting the owner of the l~onsc to establish 
it as a *leeping place for himself, his f h i z ~ i l ~ ,  his clerks, his 
:!gents or 11ii servants. S o r  i t  a party confined to onedmelling- 
Iictosc; 11c may have two, three or more, and the law extendq its 
protecting arnl to all. S o d  so, he may have one dwelling-house, 
:~ntl other houses; n store-house for example, near to his dwell- 
i t~g-hous~,  in which memlsers of his family, hirnself, his clerks 
: tnd  servauti, or some o w  or more of them re,qzcltrrly and lzubit- 
~ l l i j  sleep at  night, and such houses arc trentcd as pnrt and par- 
cel of his dmclling-house, and the law protects the same as pnrt 
of it. 

The counsel for tile prisoner pressed upon our attention the 
t,rw of &"fate v. B t t s ,  76  N. C., 129. I n  that  case, Mr.  Justice 
RODMAK, while recognizing the low as properly laid down in 
t l ~ c  case of a n t e  v. Oictlnu', supra, draws a nice and subtle dis- 
tinction between the case where the person occnpying the store- 
house is it3 owner o r  a member of his family or his servants, and 
the case where the person sleeps in i t  solely for the purpose of 
protecting the premises. I n  the latter case, he  insists that the 
occupant is only'a watchnlan, and the store-house cannot be re- 
garded as a dwelling-house, although i t  had been occupied regu- 
larly as a sleeping place by the owner, his clerk or some other 
person by his license for about four years. 



It is ciiflicnlt to iee *how, if' the store-hollse had Imolne a 
al\\~elling-house in the eye of tlic law, t11r sleeping there by a 
mrrtchmtw to protect tllc premises coultl change or destroy that 
feature. For, if one break into a ~ l \ w l l i ~ ~ g - l ~ o ~ l s e  in the night- 
time f i r  ,z felonious pnrpose, though the owner and. his family 
1 )~ '  tctnporarily absent, a d  no  one be in it, it is burglary; am1 
so it would still he burglary, tlrorigh a \vati~limnn mere s leep i~~g  
i l l  i t  to protect the property. IIis presence, no matter for what 
p u r p c ,  co~ild not change the character of thc house as a dwell- 
ing-house. 

However, tlic distinction he seems to takc and which is taltcn 
i l l  somc of the cases he cites, stem to bc, that where one sleeps 
iu a liousc simply as a watchman to protect the property, and 
decping there is merely incidental to the chief purpose of watch- 
i11g the property, tllcu the home cannot he treated as a dwell- 
ing-house, and to break iuto i t  in the night-time with a felonious 
lxwpoie wonlcl not be burglary ; but if sleeping in such a l~o~lsc  
~11311 be regular and habitual in the ordinary course of living- 
not occasional, and niercly incidental-and the protection ot' the 
lwoperty is only iucidental, though intencled, theu, such a house 
\rould be x dwelling-house in which Inurg1ai-y might he com- 
mitted. 

However well founded this nice distiuction may be, it does not 
at3ect the case before us, because thc owner of the store-house 
had established the sleeping apartment in it, and his clerk slept 
there regularly and habitually. I t  was his sleeping place, and 
the protection to the premises was incidental. Hc was not therc 
simply to watch and protect. H e  was there to sleep, and his 
presence there at night aForded some incidental yrotectiou to 
the property. 

\Ve have exarniued the record and find no error in it. The 
judgment must therefore be affirmecl. Let thig bc certified. 

No error. Affirmed. 
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1. See syllabas ill l)recetliny case. 

2. T h e  fact that tlie clerli in  this case did not I' board" with the owner of the  
store is itilmaterial; and thcre was no evidence that  lie lcnsecl the bctl- 
room as  a tenant so as  to give liinr exclusive control over it. 

3. Tlle l a w  does not reqnire the examination oC a cotnrnittiqg magistrate tir 
be certified under seal. 

( S l t ~ t e  v. Jcrlx, 2 Winst., SO; Stule v. Outlnw, 7 2  N. C., 598 ; Strife v. W~ISOII ,  1 
Hay., 243 ; S h t c  v. ,Jenkins, 5 Jones, 430 ; State v. Polls, 73  PT. C., 129 ; Sttrtc 
v. D:iz\is, 77 IT. C., 400; Stute v. Purish, Llusb., 239, cited :lnd approved). 

T s ~ r c r m m  fbr bnrglary tried at  Spring Tcrnl, 188 1, of 
~ ~ ~ c ~ r , r . ; x n u r z t  superior court, bcfhre X r c R c x c ,  J. 

I t  is not necessary to an untlcr&incling of' the opinion to ~ t : l t ~  
thc ficts of this case, as they are w r y  similar to thosc of the 
preceding c:m of Xiate v. I17illianzs. 

The special instructions aslted by t l ~ c  prisoner ~vcre to the 
effect that if the clerkr occupietl tlie room in the store-house, 
where the burglary is alleged to liave been coni~ilittcd, solely fin* 
the purposcof protecting the property, and Twrc not ~ i ~ e ~ l h e w  
of tile family of 13. I). Iiatta, or his servants, but occwpied the 
same under an an-angcmcnt to receive less salary in cwisideration 
of sr~ch occupancy, then, that their sleeping in it Iiabitually 
would not make the building a clwc~ling-houte, so as to coniti- 
tute the act of breaking with intent, c'c., burglary. And that 
the jury be instructed to find whether Latta rcceivetl a considera- 
tion for the use of the room, and if so, a. tenancy between tl~enl 
would he established, and in such case to make the off'encc burg- 
lary the room so occupied would have to be broken into. 

His  Honor refused the instructions, and among other things 
told the jury that if they believed the evidence, they were clerks, 
that is, servants of Latta, and that there vas no evidence of a 
tenancy-a renting of the room so as togivc the clerlis exclnsirc 
control of thc samc. 



r 7 1 here w:ls a verdict of guilty, and the prisoner appealed f'ron~ 
t l ~ c  jndgtnent pronounccd. 

hlr.:nr,~sror, J. T l ~ c  i ~ ~ d i c t n i ~ n t  contaius tl~rec co~~uts ,  laying 
tlic owncr41ip of the c1~vcllin~-houre, first i u  E. I). Eatta, 
~eeondly in his c l ~ r k s  jointly, a11d thirdly in oue of' them. Tlic 
court instrl~ctcd the jury that the evidence, if I~rlieved by thcnl, 
proved the ownership in Lntta, thus cutting the prisoner oft 

from the tlefensc that the clerks had leased the slceping chambc.1- 
ii'um their employer, and it was not. therefore, n part of tlw 
store-house, and that the latter could not be treatctl as a dwelling- 
Iwase. 

It is insisted that this is error. We think otherwise, a n d  
that the instruction given by the court was correct. 

h t t a  was the owner of the store-housc and the stock of goods 
tl~erein. R c  did not leasc, or profess to leasc, to his clerks tlic 
sleeping apartnlent, nor did they in any legal sense become his 
tenants. They occnpicd it by virtue of their relation to thcir 
employer, as clerks, and had no other control over it. Their 
employer agreecl to pay them stipulated wages, or salary, and 
supply them with thcir sleeping place designated, and necessary 
gas; and oue parposc had in view by both parties was that they 
should slecp there regularly, as a protection to the goods i n  the 
store. They were to occupy the room as a part of the servicc 
they had agreed to render as his clerks. 

Besides, i t  is unreasonable, and altogether improbable, that 
the owner of the store-house and thc goods in it wotild let to ally 
one a chamber in his store, communicating with all parts of it, 
so that he could trot in his discretion control it at  any time and 
have the absolute occupancy of it. The nature of the transac- 
tion goes to show conclosively that Latta mas the owner of t l ~ e  
Jerping chamher, and his clerks oc-cupiecl it undcr and for him, 



aurl I y  virtue of thcir cmploynrent. Their po+c+io~~ \ \a\  hi5 
poiicsiion. Sttnt~ v. ,Juke, 2 TVin~t., 80; IZcr v. Stock, R. k 
I:., 185. 

This caic is :tl~noit i0cntic:rl with that t,$ Sttrte v. I l i l ( ~ r m ,  
decided at this term, c i7 / t p ,  721. I t  difYcrs fi-om i t  only in tile 
fiwt that thc clerks did not " 1)0;11d " with tl~cir ~ n i p l o y ~ r .  111 

this respect it a150 d i f i r s  from the caw of Shto r. Oufkzza, 7% K. 
C., 598. 

This is not a material fact. The  t m n  " board " is  uied i n  t11c 
sense of taking n~eals with thc cn~ployer 111 his house or else- 
where. I t  is not cssenti:ll that a nlan7s clerlii shall eat a t  ltii 
table, or in Iris house, in order t o  establish t l ~ t -  relati011 of em- 
ployer and clerk. H e  may feed thein in Iri3 own house, at  a 
hotel, a restaurant, or irl tllc store house, or they may " board " 
tlrca~sclvcs wherever it snits their c~onrenietrce. 

The essential purpose of the lan creating and defining brlrg- 
lary is to protect the hor~se of Inen where t l i c ~ ~  regularly d w l l  
and habitually sleep in the night-time. I t  is to :lfortl :L large 
measure of protection to a n1an while he s leep in his regular 
place of abode for sleeping. And in this sense, one pcrson may 
have several dwelling-houses for llis own comfort and conveni- 
ence, and that of his Gamily, servants and employees; and hc 
may make a house where he carrics un a buiincss, as for exum- 
ple, sells goods, or manufactures and sells tobacco, or other things, 
a dwelling-house in which he may sleep himself, or hare his 
clerks and servants sleep regularly and habitually. And it is 
none the Iess a dwelling-house in the cye of the law, because t h ~  
leading motive for making it so is the incidental protection 
afforded the property stored in it. The question is, docs the 
owner, or his cIerks, or his servants, or employees, regularly 
abide, and h a & i a l l y  sleep there as their place of rest and reposc. 

There is no legal reason why men map not inake their busi- 
ness houses also their dwelling-house, and have a11 the benefits 
legitmately arising therefrom. Indeed, on the contmry, there 
are cogent reasons i n  many snpposable cases why they should 
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do so, and it is not at  all unconmon i11 the course of business 
life. State v. Wilson, 1 Hay., 243; State v. Jenkins, 5 Jones, 
430; State v. Jake, suptau; Mate v. Outlaw, supra; ~S'tate v. Potts, 
75 N. C., 129;  State v. Davis, 77 Pu'. C., 490. 

The counsel for the prisoner objected on the trial to the reading 
of his examination before the conlmittil~g magistrate, the mayor 
of Charlotte, on the ground that the certificate of the lhayor 
attached thereto was not under seal, and that the examination 
only set forth that the prisoner was informed of his rights in 
that respect, and was not examined in the preseuce of the wit- 
nesses. The court overruled this objection and the prisoner ex- 
cepted. 

This esception was not pressed on the argument before us, but 
nevertheless, me feel called upon to advert to it. The exarni- 
nation is not sent up, bat the sununary of i t  set forth in the case 
settled upon appeal for this court, shows that the statute mas 
fully observed by the mayor in his caution to the prisoner. In 
addition to w h ~ t  he said by way of caution, he read the statntc 
to h i n ~ ,  and he has no ground of complaint in this respect. 
The statute does not require that the exan~ination shall be certi- 
fied under the private or official seal of the conln~itting magis- 
trate. The exception cannot be sustained. &%ate v. Parish, 
Rusb., 239. 

We find no error in the recortl, and the jutlgmcnt must be 
affirnicd. Let this be certified. 

No error. Bfirmed. 

S T A T E  v. HARDY ALLISON. 

1. An indictment for cruelty to animals, charging that the defendant "did 
an lowf~~l ly  ant1 wilfully" cruelly bent, &c., was held to be sufficient under 
the act of 1881, ch. 368 (TIII: CODE, $24821, : ~ r d  cogniznl)le i n  the s t~pe-  
rior C < l I > l  I .  
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2. Such offence, under the act of 1881, ch. 31, must be clrarged to have been 
done "maliciously," and is within tho jurisdiction of n justice of the 
peace. 

(Slate v. Simpson, 7 3  N. C., 2G9; Stale v. Pd ie r ,  S1 N. C., 548, cited and 
approved). 

I s n ~ c ~ a r ~ w r  for cruelty to :mi~nals tried at Spring 'Term, 1883, 
of IHEI)ET,T, Superior Court, before Graves, J. 

r 7 l h c  clefenda~~t was indicted a t  spring term, 1883, for :I viola- 
ti011 of the act of :lssembly in reference to crnelty to animals. 
The  indictment is substantially as follows: T h c  jurors <Ere., pre- 
,sent that the defendant, wit11 form : I I ~  ~ I - I ~ s ,  &c., ':di(l IIIII~IV- 
frilly and wilfully orcrdrivc, torture, tor~ncnt,  crrwlly Lent :tnd 
needlessly muti1:itc a certain cow, the property of, &., by Iwating 
saitl cow and twi~ t ing  ofT' her tail," sontrary, &(a. Tltc jury 
foiu~tl  tllc defendant guilty, ant1 on his nlotiol~ tllc jutlgnlcllt \cai 
arrcstctl :ml thc btntc :~pl)cnlctl. 

Chapter 368 of the :lets of' 1581, rcfcrrctl to in the opinion of' 
this cor~rt;providcs that one wllo violates the ~ n ~ c  '(.l~nll for 
every offi~ilce 1)c guilty of n mistlenlca~lor." L \ ~ ~ d  1)y c.l~:rp)ter :31 
of the act? of the sanie SCSGOII, it is provitletl 111:rt any 1 ) c r ~ n  
w l ~ o  shall (( ~l l a l i c io r~s l~"  liill, cruelly I m t ,  (Err., "slr:rll be gnilty 
oi' a ~niidcme:liior, punis11al)lc 1)y f nc of not more t h m  Iil'ty tlol- 
l:rri, or impriiollnlcnt not nlorc tl1:111 thirty ~ : I J  s." 
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5nch view, it was erroneous. That art  is confilled to malicious 
injuries of the kind therein specified, and the indictment for 
violations of it must charge the oFcnce to have been done 
aialiciously. The measure of the punishment is specifically prc- 
scribed in it, and a justice of the peace, because of this, has 
jiirisdictioi~ in such cases. 

The  act first mentioned above is essentially different f ron~  it, 
tmd it is I I I L ~ C ~  11101-8 co~~~prehcnsive iu its terms a d  scope. 
Under its provisions, the acts forbidden and which constitute the 
offence, are in several respects different froln those specified in 
thapter 34, of the acts of 1881, and the offence mas con~plcte 
whencvcr the act done was t~nlawfully and wilfully, t11o11gh not 
~ualicio~~sly done. This act n~al;t% the offence a misdemeanor, 
but does not specifically prescribe the pnnishment for it. The 
superior court, therefore, has jurisdiction. 

The indictment charges that the defendant '(111~1awfnlly and 
wilfdly did orcrdri\.e," and  do sundry other acts not nlentioned 
in  chp te r  31, but which are mcntionerl in chapter 365. . This lat- 
tcLr act omits the wort1 mc~/icio?cs, and it is not provided in terms 
that the acts forbidden inust h;tw hecn done "r~l~lamftdly and 
\\ ilf~illy," but t l~ i s  is plainly implied. I t  cannot be snpposed 
that the 1cgishtllr~ intcildetl that n person who d ~ o u l d  accident- 
ally do tlic acts prollibitctl should be indicted tlreret'or. This 
corlrt ha.; repeatedly and espressly held otherwise in c o n ~ t r n i n ~  
statntci; cxmt:iining sinlil:lr provi4xis. The pleader, in preI)nr- 
ing the indictment, properly alleged that the acts charged wcrc 
clone " iunlarnf~~l l~ aucl wilfully." iSttste v. ~Si'mpson, '73 N. C'., 
269 ; Xtcite v. Parker, 8 1  N. C., 548. 

The court ought, tlierefore, to hare  given jndgnlcnt f i r  thc 
state. There is error, for which the order arresting tlle juclg- 
merit must be rcverscd. Let this be certified to the snpcrior 
court of Iredcll county, to thc end that that court may proceed 
to jndgm~nt  acawding to law. I t  is so ordered. 

Error. R evcrscd . 
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STATE v. JOSEPH T. WILSON. 

Comments of Counxl. 

The  alleged improper remarks of counsel in this case do not constitute ground 
for a new trial, siuce the  judge cautioned the jury that the words com- 
plained of should not be permitted to make any impression on their mind? 
unkvorable to the defendant. 

(Orerensh v. Icitehig, 88 9. C., 384 ; State v. Suygs, Ib., 527 ; Slate v. Bryan,  Ih., 

631 ; Stale v. Sheets, Ib., 543, cited and approved). 

IKDICTMI~NT for larceny tried at  Fall  Term, 1883, of ASHR 
Superior Court, before Graues, J. 

Testimony was offered by the defendant tending to show an 
alibi, and one of the witnesses examincd for this purpose was 
thc defendant's son, about trvelve years of age, who testified that 
he was at horne on the night of the alleged larceny, and that his 
father (the defendant) came home that night about onc o'clock a ~ l d  
slept with h i ~ n  in the same bcd until the next morning. 

011 the argunirnt before the jury, OIIC of tlic counsel assisting 
in the prosecution said, in substnnce, "that the testimony of the 
little boy is not to be relied on; that if thc defendant had been 
a t  home that night he wordd not have contented himself with 
the testimony of a child necessarily under his influence, but 
would have called his wife to the mit~less stand,'' and then the 
counsel proceeded to speak of the defendant's wife as a wonlan 
of high character. 

This course of arguincnt did not escape the notice of defend- 
ant's counsel, and he made no objection to it at the time, lout i t  
did escape thc attention of the judge who was cor~sidering writ- 
ten instructions which had been s~tbmittecl. 

After tlie argument closed, thc dcfcndant's counhel excepted, 
and called the attention of the judge to tlie language used, and 
he replied that i t  was improper and counsel mould have bcen 
stopped if he had observed it at  the time. Defendant's corinsel 
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then remarked that "the wife of defendant is not in  court; sire 
is sick." Whereupou the opposing counsel said, in a tone loud 
enough to be heard by the jury, "she was here yestcrday, for I 
saw her." 

The wort  told the jury they must not cousider state- 
ments u~ade by counsel, but ~uust  find thc facts from the t r ~ -  

tinlony of the witnesses, and that i t  was not proper for C ~ U I I -  

sel to h a w  commented on thc fact that the defcndaut had not 
introduced his wife to testify in his behalf; that the defendant 
was under no obligation to do so, and by the express words oi 
the statute it was dcclarcd that his fail~lrc to do so could not ~ ) e  
used to his prejudice; and that the argument and words com- 
plained of should not be permitted to malic any impresqio~i on 

thcir minds unfavorable to the defendaut. 
Therc was a verdict of guilty. Thc refusal of the court to 

grant the defendant's n~dtion for a new trial upon the grountls 
:IS above stated constitutes the only exception taken upon the 
trial. The defendant appealcd from the jrdgnicnt prononl~cc~tl 
upon the verdict. 

. Lttorney- Genera/, for tlrc State. 
Mr. I?. %. Lirlwy, for defendant. 

)~J*:RRIMOX, J. The counsel who, in his argr1mcAiat to theju~:,  , 
transcends the limits of just debate by stating facts outsitlc, 0: 

thc case, or making :~rgnnicnts and drawing infererlces, x:ot onlj 
n o t  allowed, but forbiddeli by the law, seriously violates yrofi.+ 
sional propriety, whether promptcd hy uudue zeal for his 
causc or lcss worthy considerations. W e  believe that thi5 i5 111,: 

often doric by eour~sel in this slate, but if occasionally i t  i * ,  U P  

arc sure that ltndcr the t . l i ~ l i  and rebuke of the court, i t  ~ w o ~ i ,  

more or lcss upon the client of him who thus i'orgrt.s hi- t111t.y 

aud his station as a lawyer. 
I11 this case the zeal of tlw c o u n d  led l~ini to go an Iinu:Ir- 

~nntctl 1~11gtl1, 1j11t i l ~ c ~ j ~ r i t  judgc was prompt to eupl:~:rl fully to  

-1 7 



the jury the  law applicable, and to caution them in plain, strong 
tornls thnt what the counsel had said improperly ought not to 
prejudice the defendant. It does not appear thnt i t  did in the 
slightest degree. The  judge who presided a t  the trial c'oulrl 
best determine whether or not harm was done to the defendant 
by the matter complained of. W c  arc very sure that if he  had 
thought so, he would h a m  been prompt to grant a new trial, :is 

he had the power to do. 
We have repeatedly held recently that the ground assigned in 

this case as error is not sufficient for a new trial. Ocercclsh Y. 
Kdcl~ie, 89 IS. C.,  384 ; &ate v. Suggs, Ib., 527 7; Stnte v. B~ycrrr, 
Ib., 1531; State v. Sheetsj Ib . ,  643. 

No error appearing in the record, this judgment must Iw 
sftirmed, and to this end let this opinion be certified to the supc- 
rior court of -4she county. It is 60 ordered. 

S o  ~ r r o r .  Affirrncd. 

i .  .\ p r t y  clrnrgcd v i t h  ir!jnry to stock rnnniag at large, cannot be nllowetl 
to set np, ns matter of defence, the provisions of the "stock law" ~ a l t i n g  
it unlawful for the owner to permit his stock to run a t  large. 

2. Section 94, chapter 3'2, of Battle's Revisal, was not repealed by the act of 
1881, cll. 172;  but the court intimate tll:~t the s n n ~ e  has been chnnged by 
TIIE CODE, $1002. 

3. T h e  exception in this case in reference to remnrlrsof counsel is not sustained 
The  prompt interposition of the court counteracted any improper efect 
they might have had upon the jury. 

8 Stc~ ie  v. Woodsidr, 9 Ired., 406 ; Robevts v. Railroad, 88 K. C., j60;  State v. S~1;qg-r~ 
YO K. C., 5 2 7 ;  State v. Slmta, h., 543, cited and approvcdi. 

T?;I)I(:TME:NT for n misclemeanor, tried at  Spring Term, 1883, 
or" ,\SSOX S~iperior COIIT~, beforc A1.I~cl?ne, .J. 



Verdict of guilty; jt~dgnient ; appeal 1 y  t l ~ r  c!efenclant. 

Attornej-Gerte~d, for thc Statc. 
A1fr. &m'l T. A s h ,  for defendant. 

iIl~:un~>ro;c-, J .  'I'hr. dcfindant is indicted fbr unlav fully :~nd  
on purpose Idl ing n bull running at  large in the range in the 
county-sf Anson, with intent to injure the owner, in violation of' 
vction 04, chapter 32, Rattlc's Revisal. H c  iriiists that this 
ht:~tntc is rcpenlcd as to the county of Anson I)y the act of 1883, 
c.11. 172. This act i.: in force in that county, and hy its provis- 
ion\ it is rnaclc unlnwfd for any livc stork to run .at large, and 
:In\. person who shall permit his or lrcr livc stork to run a t  
l ; ~ r g ~  therein sl~all bc deemcd guilty of a misdemeanor, and 
pro\isiotr is rnndt for impouncling cattle seized wbilc ho at 
1.lt.q~. 

I t  i, c.onttwdct1 fhr the defendant, that, a i  it i.z thus ~iiadc un- 
1:1n f'ul for live stock to run at large in the county of h s o r ~ ,  thc 
c)r(.:~-ion for the statutc upon which the indictment is fonndetl, 
:~ntl the purposc for wliich it' was cnactecl, to-wit : the protcctiol~ 
of cs,~ttl~ running at  largc in the range where they may lawfiilly 
d o  GO, no longw cuisti, and thcrt4brr7 it i s  rcpealccl 1)y the nc-t 
~lic~~tionccl. 

\\'r wtlnot yicld our :tiswt to this intcrpwtntion of the st:ttuteq 
i~c~fwrcvl to. A statute, or parts of it, Inn? be rcl~caled 1)y :t 

-ttl)-cqwnt onc, \vhcn the intention of' the legislature to repeal 
i t  i \  c\prcsscd in clear :md unambiguour words. And also, 
ullerc. n s~tbsequcnt statute contains prorisioiii nlanifcstly rcprtg- 
1tn11t to, and inconsistent with, a fhrnlcr one, it irnpliedly rcpeals 
or modifies the latter. But the law doc, not h r o r  a repeal by 
irrlj)lication, and it will not be allowcd, except where the repug- 
11:11icy is plain, and the repeal is necessary to effectmtc t l ~ c  legis- 
Iativc intent. Such repeal is never allowed, if both statutes 
w n  operate consistently, each with the other. &"t~'tcifc r. TZ'uorisic7c,, 
9 Ired., 496; Rrooln Tlcc. Max., 2 4 ;  Thcarris- on Stat., 154, 
4 f  h C 1 ) .  



730 1K 'l'HE SUPREME COURT 

T h e  act of 1881 does not expressly repeal said scction 94, nor 
does it do  so by necessary implication. T h e  repealing clausc in 
it enibmccs '(all laws and clauses of laws in conflict with" i t s  

provisions, but  it does not iu ternls repeal any particular statute. 
,flthougli it makes i t  unlawfnl for livc stock to run a t  large in 
A n ~ o n  cor~nty, and the owner guilty of a misdetncanor for allow- 
ioq tltcn: to run a t  large, still, it  docs not authorize any person 
to kill or injure such stock So~~nt l  at  large in violation of its 
1wovi4olis; on the contrary, it provides for their protection 1)y 
ilnporinding t l~er~l .  I t  is still ru~lizwful to "kill, ~naitu 01- injure " 
live stuc'k, tllough found at  largc in the range, and therc is noth- 
ing in the :wt of' 1881 inconsihtcnt with the statute that nlalics 
it indictablc to " r~nlawfnlly and 011 purpose kill7' livc stock 
t,utining a t  largc in the range in Ai~soli county, with intent to 

it~.jurcb tlw owner, or with other nulawf~tl intent. I t  may well. 
i)c, it is not 1inreaiona1)lc to suppo,e, tint the legislaturc did not 
intcntl to repeal or tnodifj. section 94. I t  is certainly not iticwl- 
~i~tcbnt wit11 the i~c t  of 1881. I t  i ~ ;  not unreasonable that : t  

i t ;~tutc ~ I ~ o a l t l  m;tBc it indictablc to kill or maim stock unlttu- 
t'rllly lwnning at  large in the r a n g ,  witli unlawful intent, if the  
Icgisli~l lire ,d~oulcl tlccni it \ \  iic :lnd ncrcssary f'or the pnL)lir 
rSood. I t  w:1\ ~ ~ m p c t e n t  fi)r the I eg ih tu rc  to rcpcd section !)4, 
I)rlt it did not do ho, : ~ r ~ t l  it ca~mot  IIC t :tlic~~ that it did not :act 

:~tlviietlly and with drlc cuniidrlxtiol~; on the coiitr~ry, i t  is prc- 
w m c t l  that it did. I t  is very clear tli:~t the t\ro acts ill qacstiorr 
; \ I  c ~ i o t  incoi~sistcnt with each other, as contendccl; but that both 
111aj ol)cr:ite, :d it nlust bc 11eItI that they do. Robcrfs v. Tluil- 
road, SS S. C'., 560. 

It would sccm, howc~vcr, tlmt TJII.: C o i ) ~ ,  41002, has cllangctl 
s ; d  section !M. I t  ~llnlies i t  indic.tal)le to kill, inaim or  injurv 
:uiy livc stock " Z c ~ z ~ t t l / y "  running a t  large in the mnge. W(. 
cxsprc+ no opinion i n  this rcspcct, as the question wliethcr :l 

c.tinngc i* made or ~ i o t  is not bcfore us. The  changc could nut 
i r ~  :uiy view of it :~tli.ct this case. THI; t 'ol)~,  53870. 

r 7 111(1 c~\c~cptiot~ :I- to tl1c3 i ~ n p r o p c ~  r c n x ~ l l , ~  of c ~ ) r ~ n ~ l  c8atrtlc:t 



h suhtainctl. I t  tlocs not :tppcar that the jury 11t.nrd what  was 
said. Tt  is probable t h y  did not. I h t  be this as it m y ,  thc 
vourt p r o r ~ ~ p t l y  rcpr i~~mrdci l  tile vo1111~cl in the llcaring of thc 
jr~ry, and in such way to i~)tlnteract any in~propcr effect thc 
re111ark might liavc 11x1, if heard hy the jury. It does not ap- 
]war that the defendant sutliwd :rnp prejudice ou account of' i t .  
Iksides, the objection \\:IS I I O ~  made till after vcrdilict. ~Etate v. 
*Suqp, 89 N. C., 527 ; A'ftrlc \ . ,Shcct~+, l b . ,  543. 

Thcrc is no error. Ilct thi? opinion be certified to the supe- 
rior conrt of Anson count?, to the end that that court may pro- 
4*eetl to judgment nworditig t,) law. 

KO crror. ,Wi rmcd. 

1. A license to retail liquor c;ln issue only upon the application of tile party 
to the board of coan:y cotnrniss'ionrrs for an order directing tlie sheriff to 

grant thc same. Permission given by the sheriff to retail without s w l ~  
order previously made, is it] violation of the law and docs not protect !lie 
seller from prosecution. 

'3. An order granting license map be revoked at the same session of the board. 

::. Evidence of the understanding of a witness as to the meaning and inlport 
of orders and decrees is not admissible. They arc ascertained by the 
terms in which the orders are drawn. 

4. The contents of a public record may be proved in any court by the origi- 
nal record itself. The rule allowing a properly certified copy of snch 
record to be admitted in evidence is grounded on the inconvenience of 
obtaining the original. 

-5. The criminal intent is involved in the intent to do the act wbicl~ the law 
pronounces criminal. 

(&otl v. Green, 89 N .  C., 278; Stule v. Moore, 1 Jones, 376 ; Stale v. hring, 86 
X. C., 603 : Cheatham v. Hawkirs, 80 X. C., 101 ; TVctrd v. Smmder.o, G 
Ired., 3Y2 ; Slule v. Collins, 3 Dev., 117 ; Slate r. Reid, 1 Dev. & Iktt., 3 i i  ; 
cited and npprorrd). 



To rebut t l~is  evidence, tllc solicitor proposed, and after ol)jcc- 
tion was allo\vcd to show by t l ~ e  sheriff that the licensc was in  

fbct issued tlrc last of January, 1883, but n-as dated as of Dcccwi- 
ber 4, 1882, and so tlmmn as to covet the intervening s p c ,  
bccauw the defendant had requested 11inl to apply a t  the Deccm- 
lxr  session of tlrc board of' conilty conmissioncrs for permission 
to retail, and the mitncss, after speaking to one of them on the 
subject, directed the defendant to sell and Ire would apply for 
the order at  the January session. 

The state further offered in evidence the original book of 
entries of orders of the board, proving the f'xt of their being 
such by n member of the board who two years before had been 
clerk, and Itad I~in~sclf, as sr~ch, made tllcwin cntrics of the nctioo 



of' that body. The proof'of autlici~ticity w:lh received as su&ic~ar:, 
and the book admitted in evidence, to both of' \rhicl~ r u l i n p  t r~c  
defendant excepted. 
, T h e  following entries, hcnring tlatc Ja1ln:try I %t, ItiK:, :1pp3:1- 

therein : 
"Orclered by the board that retail liquor license l u c b  grantctl to  

11;. A. Voight to carry on n business at  I h t i n g i '  c.orncJr GI:. 
twelve montl~s, to take eiTect Dcc. 4, 1882." 

"Ordered by thc board that the retail license grantctl t o  11'. JL. 
Voight to do business at  Has t ing '  corner he revoked." 

The  sheriff further testified, on being rccallcd, that the cleSe11t:- 
: ~ n t  was present a t  the making of both o r d e ~ ~ ,  a i d  that, with the 
clefcndant's I i ~ r o ~ l ~ t l g e ,  thc liccnsc \ \as iwwl ~ I I ~ ) S ( ~ I I C U ~  to t l i l '  

:wtion of the board. 
ITpon cross-ex:min:~tion, the \I itness zt:ltc(l 11iz ~ ~ n d e r \ t a n d i ~ q  

of the object of the first ordcr passed by the board to be, 
and it was put in a form for, the protrction of the clefem;- 
: ~ n t  in any sales he may have made (luring thc interval 1)etwewl 
the two sessions. 

The  defendant proposed, but was not alluuetl to enqu i~c  of tnrr 
\ritnc<s whether he considered hin~self  clirccted by the board to 

izsue the license, a d  again whetlier the board did not intend I w  
the second ordcr to revoke the first and prcvent the sheriff f'ro~u 
issuing the license. 

The  defendant asked that the following instruction5 I w  g i w v l  

to the jury : 
1. Tlie liccnsc n a s  m l i t l ,  ant1 protechtctl the defendant in t l r t L  

salc thereafter. 
2. I f  the defendant iliJ not intend to evade the I:Iw, t t r  

believed he had the right to sell he would not be guilty. 
The  court charged that if the jury were fully satisfied t l i a ;  

thc license was issued aftcr January I ,  1883, and def'ent1:rib: 
knew i t  was subsequent to the revoking order, and therc:~tt~ r 

sold the liquor a3 charged hy measnrc less than :L qnart, tlv y 
should convict, notwithstanding a t  thc time of' thc :wt I ! .  11.1 1 
pnssession of the licewe. 



" ' l~cjur\-  ti)ni~tl t l ~ c  tlefentl;~nt g ~ ~ i l t y  : i r r t l  f1.11111 t l ~ o  ,jr~cl~t~icrlt 
: ncieiwt I I I ~  appc':dh to tl~ii; court. 

t'c a p p r o v ~  of all the ruling.; of ~ I I C  court to \I 11icl1 tllc re(-ord 
,i:ows ex~cptions to have been taken t lur i~lg  tlic tri:rl, and in ~ H I I ,  

or,r~rion thc!~ f'r~rni<I~ no lcgnl grom~tli  for complnint l o  tlrch - .  
civicdant.  

. Thc  caollrt \-cry properly reSu3etl to rcceivc evitlcncc of t l ~ c  
v ~ i t r ~ c ~ i '  11n~ l~r+ lnd i17~  of the ilnport of' the orderh, and whet lm 
Ire did not r eg r t l  them ns :iothoriziug thc i w w  of the liwnw. 
',,, .ic fhrcv :lr~tl 1cg:~l c H ; ~ t  of the action of thc hoard in p x 4 n g  
the. srrcwisivc~ order, :~ r r s t  1)c :iicclrtainetl from t l i ~  terms of the 
l)i~tlcr-, ant1 not t l ~ c  i~woni;istcnt :lnd crroacou, i:nl)rc~sioris madc 
:;!,on t h v  r r~  i 11t1 of the ~ r i t ~ l c s s  by c>x-tral~cor~s attending circrm- 
'TtlPE('i5h. 'i'lle rlw:ir~i~~g of the board must be drrivecl from tlw 
o r 1 1 ~ ~ 1 ~  ~ I I C ~ ~ I W I V L ' : ,  and 11po11 a fair interpretation of tht. languagc 
i r r  w l ~ i d l  it i i  e ~ p r e s w l .  It is ~n:l~iifcst from illspection that the 
last rclvoli-ei 311d :~1111uli; tile first, :lnd th i i  the h a r d  was clearly 
ccmrpetc~rt to do at  tlrc S:IIII~ sitting, if not after an :~t!iournmcnt. 
Sfofc v. ( : m ~ t ,  89 S .  C'., 278. 

2. T h c  c:rw wa5 fairly put to tlic~ jr~r>- and tlre instrrwtio~~s 
;15ictd were p~)l)crl,v witl~l~elil.  
i l ? 11c liccnw w n s  ri~l:tr~thorizcd, f i r  it c.ould only ihwe r~pon the 

3ppIication of tllc tlcfcn(1imt to t l ~ c  board for an order directing 
t h c  -Ireriff to grant tllc license. II is  act without this sanction 
tvwlil not confer a legal right to rctail or  protect the clcfendant 
i ~ t  tlrc uc.t of violating thc law. Thc issue of the licw~se by the 
.>tticc.r I I I : ~ ~  involw hilu in criminal responsibility for the illegal 
+.~ilitig, hut (loci: not e w w c  the defendant. ~S'tat~ v. -dfoorc, 1 
.Tones, 27i;.  

Yor i~ it :l tlef'encc to a criminal accusation that the dcfcnd- 
~ t c t  did not intent1 to violate or evade the lam, or  supposed he 
had a right to ,sell, when hc intended to d o  and did do the crimi- 
1x11 and forbidden act. The crinlinal intent is inseparably invol- 
ved in the intent to do the act w11ich the law pronounces crinii- 
I I .  It ic t~eedlcs~ to c8lnl)oratc tllc, point si~lcc the rc~cent a s c  o 
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*State 17. Khy, 86 S. C., 603; wb :11w ('hctrthrtm v. HEIIcJZL'~, 
80 N. C.,  161. 

The last and only serious questio~l, i n  whwc solution we have 
had some hesitancy, relates to the adniissiou of the original book in 
which arc recorded tllc orders ant1 proceeding- of the board, in- 
stcad of certified eopieq as :~ntl~orieccl 1)y section 715 of T F ~ C  
( ' o I ) ~ .  

'Ulia doubt arises out of' thc ruling iu Ilitrd v. 8aunders, C, 

Ired., 382, delivering the opinion in nhich caee, RUFFIN, C. J., 
snys in reference to thc introtlr~ction of t iw original rccord in 
evidence : "Where the evidence is oEcrcd in the samc court in 
which thc proccedings were had, no difEcrilty can orcur; bccousc 
the court knows its own proccedings and record* and can inslm- 
fer order the mrollnlent and give thc parties thc benefit of it, ill 
its cornpletc state. Wherc the proceedings are in one court, a i d  
thcy are offerccl in evidence i n  anothcr, regularly the origiilal 
<locrrrnents or minutes, whicli may ncetl cvidence to identify 
them, are uot evidence, but only the record rt/ctdc up, or a copy.frott~ 
it nuthcntkated by the senl of the coai.t." 

So it is said by Mr. GREENLEAF : '' As to the proof of re(.- 
orcls, this is done by the mrre productiott of the records, without 
more, or I)y a copy." * * " "Where a rccord is the gist of 
thc issue, if it is not in the same court, it should bc prored by 
;in exemplication." 1 Grcenl. Evi., $501. 

In the ncxt section he adds: (( Thc rccord itself is prodnced 
only when the cause is in the .same court, whose rccord it is, or 
where it is the subject of proccedings in a superior court." 

Tt mill be observed that neither of these extracts deny the com- 
ptency of the original record when a copy would be admissible, 
if the authenticity is fully established; and if i t  can be produced 
i t  is difficult to understand why a copy should be received, and 
not the original, as evidencc. The inconvenience of obtaining 
the original induces the necessity of admitting the copy, not only 
r~nder the certificate of the clerk or custodian, but as exanlined 
:~nd its mrrcctness verified by oral testirnonp. Ib., 5508. 



r 7 l l l e  w r y  ol~jection lion relied on was 111ade in the caw of' 

G t ~ r y  r. I!(ruis, 27 Conn., 4-17, a n d  overrulctl, the court ~ m ~ a r h -  
ing: "The object Lcing to lay before thc triers the rcal content, 
of the rccortl, i t  would Lc :hsurd to l d d  tlmt the hest possiblc evi- 
tlcncc, whcn adduced, should bc cxcluclecl bccanse inferior evi- 
dence by copy nwald he adliiissible." Rcfcrring to the sanw 
rlausc mc have quoted from I\l[r. Grccnlcaf, the opinion pro- 
cretls with this comment : " Rut  hc  (the author) clocs ~ o t  
wy, and it is o h i o n s  lie doer 11ot mean, that the col~tents of' :I 

~.ecord ( Y I I I I I O ~  in : L I I ~  court bc proved by tllc o r i g i d  record it- 
\el{; if' it  can be produced, hut only to statc the manner in whic l~  
proof ulny be a11d usually is iilade." See a l w  2 Taylor Evi.,  
q 1 ::!33. 

So this court has dcclarcd ~vhcre  conflicting transcripts arc bent 
111) to this court thc clcrl< may be con~pellcd to bring 1111 tlw 
original record for t l ~ e  i ~ ~ s p e c t i o ~ ~  of the cwurt. ~S'2crtc v. ( 'o l l i~x ,  
3 Dcv., 117;  ,Stcxtu 1.. Xeitl, 1 Dev. cC Bat., 3'77. 

l h t  assuming thc rulc to be that  when the cvideucc c w ~ t a i ~ ~ c t l  
in t l ~ c  procecdings llacl in one court of record is ~*rqnirrd in ~ I I P  
progress of a atuse depending in another, it clocs iiot extci~tl to 

. . 
procecdings had ill an inferior tribunal. In  sudi caw t l ~ c  orlgl- 
nal is not excluded. 

The sanic author declarcs in scction 513: "The j u d g m c ~ ~ t ,  
)f inferior courts," and to this class bclongs thc board of county 

commissioners in the cxcrcise of judicial functions, ":m usaa l l~  
1 ~ ~ ~ c d  by producing fro111 the propcr cr~stody t l ~ c  hool; contain- 
ing the proceedings." 

While therefore a certified copy of tbc orders under thc htatute 
were admissible, the original orders mere themselves compctcnt, 
the authenticity of the book in which they were cntercd having 
been adjudged by the court. 

Therc is no error. This  will be certified'to the cnd that  t h e  
court below proceed to judgment acbcorcli~~g to the vcrdict. 

No error. I i f f i r ~ ~ ~ e d  



;\n indictnlcnt c11:1rgi1ig the co~lir~~issioii of an off'e~iec 011 Sunday (liere wll- 
ing liquor), when the doing the act on that day is the gist of the offencr, 
t l ~ o l ~ p l ~  it 113nies the day of the month which does not. f d l  on Sunday, i, 
s ~ ~ f i c i e n t ,  anti may be wpportetl by proof of its con~mission on a Suiid;~!-. 

i S/frl(, v. TVool, 86 S. C., 708 ; State v. Brukc ,  ti4 R'. C'., 539, cited nlid 
:~pproved) 

1~ 1)1(3r_\II:>T for nlih(leu~c:mor tried at  KO\-cmber Special T ~ ~ I I I ,  
1883, of NEW H A ~ V E J L  Crimi~lal Court, bcforc Mearm, J .  

Tllc dcfcndnnt is chargctl with selling liquor on Hullday i l l  

violation of TIIE CODE, $1117. There was a verdict of guilty, 
and ihc clefcndant :~ppcaled from the jutlgmcnt ~)ronouncctl. 

. ltto~xey- Geue~~rl,  for the State. 
S o  counsel for defendant. 

S'iawra, C. J .  The defendant, indicted u d e r  tllc act of 

January l l t l l ,  1877 (THE CODE, S l l l i ) ,  on his trial before tlw 
jury, was found guilty of the offerlce of selling intoxic.ating 
liquorswithout the prescription of a physician and not fi)r 
medical purposes, ou the 10th day of June, 1883, the said day 
being Sunday as charged in the bill. Upon the trial it was 
proved that the defendnut, a licensed retailer of spirituous liq- 
uors, in the city of Wilmington, sold two drinks of whiskey to 
the witness, one fbr himself and one for his conlpanion, on a 

Sunday either in the ~nontli of June or July, 1883, but on 

which Sunday in those months the witness was unable to say. 
The defendant's counsel asked that an iustruction be given to 

the jury that the verdict shonlrl be for the defendant, becausc 
the state had failed to Ibrore the ~)articolar Sunday specified in 
the bill. 



,, L 11c cwurt  w f i ~ w l  t l ~ e  prayer, ; ~ n d  chrgct l  the ~[II-!. that it na- 
su&cient for the state to sho\r th t t  thc rctniling W,I-  O I I  Suntl,~y 
i n  one or other of tlle rnuuth\ mentionc.tl 1)y t l ~ v  \citric+.. 'l'o 

this direction, : ~ s  \\ell :is to t l ~ e  ref'nsal to give that asked, t l ~ c l  
tltfenclant's c*ounsel e~ceptcd,  ant1 jndgilivnt O c i ~ t ~  rcntlcrcd on  

the verdict, thv defendant nppcalecl. 
'I'l~c statntc is general in it. t?i.~n-, u~rtl alq)liv- to liecn+ctl 

~.ctailers as we11 as to otllcrs (Stcrtc 1.. l lhol ,  S6 X. C'., 708))  :tnd 
tllc appeal 1)rescnts the single q u c 4 o n  \ r h c t l ~ ~ r  the state is 
required to prove, not only t h t  the ~cllin:,. wa5 on n Sunday, 
l ~ t  that it was on the (lay of' the month mcntioncd in t l l ~  bill. 

The  proposition is so utterly at  variance with tllc well iettlrd 
rnles of criminal pleading and the uniform courie of adjudic.:1- 
Lions, that we arc at n loss to find any pI:~nsihle ground upot~ 
which the exreptiour can be placed. I t  i,s clue, ho\\-crcr, to t h ~  
:mused that \re ronqidcr the mcriti of his appeal. 

An eminent author on criniinal law lays down tllc l)rinc.iple 
governing in  snc l~  cases in these wordz : 

" T h e  statemcut of tlw day of' thc month in an indic*tnlcnt f i ~  
:In ofl'ence on Sunday, thougll thc doing of the  act on that day 
i i  the gist of the offence, is not more niateri:~l than in other 
r<lses ; and hence if the inclictnlent c-lmgc the offenre to 11arcb 
1)een conln~itted on Sunday, though i t  names the day of tllc 
nlonth which cloes not fall on Sunday, i t  is good.') 1 \Vhai.. 
C. L., $5263 nnd 275. T o  the same effect, I R i 4 q )  C. TA, 
4220. 

I t  is cspressly so ruled i n  the f o l l o ~ i n g  cases : h'tutc v. 1qi.a- 
:iw, 5 Mo., 536 ; Xtnte v. Eskrirlqe, 1 Swan (Tenu.), 413; ,l.lg- 
orto), v. Cornmo~twealth, 2 Mete. (Ky.), 3 ;  I'eopk v. B~ll ,  1 2  
Barb. (N. Y.), 324. 

In entire accord with thew adjudications is our own ruling iri 

,Stwtev. D m k e ,  64 N.  C., 589, wherc the day of the month 
charged to be the Sabbath day did not in Fact f'all on the  Sabbath. 

The court cluoted and approved the rule laid down hy Mr. 
WHARTOX in  the  passagc which mca have quoted. 
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There is no error in the ruling of thc court ; nor upon iuspec- 
tiou do we discovcr :iup grounds for arresting the judgment. 
This will bc certified to thc court below that the court may 
proceed to judgtnent according to the verdict. 

Yo error. Affirmctl. 

.\ jury trial cannot be waived in a crinriual action ; hence where tllc fact:; 
were agreed u!)o~i by the  state and the accused and snbnlitted to the judgc 
for his decision, it ~ i o s  hrld, that such a procetlurc is not warranted by the 
law. 

( S t a l e  r. S"truw.t, 8!) X. (I., 562 ; Sink v. Moss, 2 Jones, ti(;, cited and :ipprorctl ) 

In-J)IC~~IJ.:~~P for cruelty to a ~ ~ i ~ ~ ~ a l s ,  tried at .January Ter~ll ,  
1884, of WAKE Supcrior Conrt, before ~S/iepherd, J .  

The tlcfeuce is fornler convictiou, the plea being set out in the 
rc~c~ord. Ant1 then comes the Sollowiug: "Thc conrt heard said 
plea upon the following facts agreed between the statc and the 
defendant, to-wit: that the defendant at  June term, 1883, of' 

.said conrt, camc into cowt i n  his ow11 proper person a d  enterctl 
his plca of guilty to a bill of indictment then ~)cnding, to-wit, 
;in indictn~ent for cruelty to certain domcstic animals tlescribetl 
;IS 'game cocks'; that it was statcd to His  IIonor, the then prcL- 
d i n g  judge, that certain other bills werc then uutler consitler;i- 
tion by tile grand jury, for c r d t y  to domestic animals; that t11c 
iaid hills are the s:lllie as that now pending tlgainzt this dcf'eud- 
ant, and no other bills; illat t l ~ c  cwunsel {'or t l l v  st:~tc stated to 

the court that there were otllcr bills pendiug hf'orc tltc grant1 
jury, and that the cock-fight l~ad  routinrrd iiw t h r w  (lays atld 
thejnclgntent .-l~oul(l I,e Irw\ icr O I I  t l ~ : ~ t  : I ~ Y . ~ I I I I ~ ,  : t ~ ~ t l  t l~c~ j r~ t lqc~  



remarked, 'let c\ cry tub  stantl on it, ow11 1)ottotn.' ant1 fined tlli, 
ticfendant in that case (at J u n e  term, 1883) twenty-iive dollars, 
: ~ n d  held the defimlant to answer in tllc otlrer caws." Signed 
Iy the counsel for the defendant and tlrc solicitor for the statc. 
. 'Tha t  the various bills including this onti ncrc filr fighting on 
different days, but in the iamc n~ain." Signrtl I)y defendant's 
1.011 nsel and :he .iolicitor. 

Hi3 Honor overruled the plea of former conviction. T l~c rc -  
I I I ~ I  the defendant plcadcd gnilty, ant1 from tllc .jndgn~ent iru- 
posing a fine of' twenty-five dollars the tlcf(wlimt :~ppcalctl 

; \ l i . : ~ ~ : r ~ o , v ,  J .  'l'llc def'cntlnnt indictetl I I ~ I C I .  THE CO~)I:, 
+$2482 and 21S3, 1)rohil)itiny " cr~icIty to ani~~ial.." IIc 
plcadetl "former c.onvic.tion." 'l'11(~ vase \v :~ i  cdlctl fi)r trial. I t  
doc- not appear that the tlefcntl:u~t waived or rintlcrtook to waive 
hi. right to a trial by jury, but  the case states that it \vas agrerd 
between tllc stat(' and the dcfcnd:lnt7' that :I it:rtrmcwt of facts 
-ulmitted to thc csonrt were thc  facts of the case. This statc- 
merit was not irl\)nrittctl in the h p c  of n special vcrtlict, hut i t  
.ccrns that i t  \ws intendcd to he so treated. 

The  court, upon consideration of the facts thus wbn~ittetl, 
f in~nd the iisac raised by the plea against the defendant, gave 
jodg~ucnt  f i r  t l ~ v  state, and the dcfendant appealed to this conrt. 

T l ~ c  constitution (Art. I, $13) provides that (' n o  person shall 
I)c c.on\-ictcil of any crime but by the una~~imous wrdict qf (I j u q  
of good and lawful men in open court. The legislatnre may, 
however, provide other means of trial for petty misdemeanors 
with the  right of appeal." 

'rhe substance of this provision is taken from Magncc Chndn. 
For centuries the right of trial by jury  in criminal cases has 
been regarded by the English people as bnc of their chief and 
sure defenecs against abitmry power. T h e  colonists in this 



conntry brought that right to this, from the parent country, :rnd 
it has become a part of the birthright of every free man. 'L'he 
people of the American Union, and especially the people of this 
state, have, ever since their existence as a people, regarcled and 
treated this provision in their organic law :IS NI essential featurc 
in free government, and as o w  of the fundamental bulwarks ot' 
their civil and political libcrty. They have always givcu it 3 

place in that part of the constitution denominated, because of its 
huperior importance, The Declaration of Rights. They guard 
it with jealous care and unceasing solicitude, and :my opcn in- 
fraction of i t  would certainly give rise to gcneral alarm and 
deep discontent, resulting sooner or later in the rc:lssertion of' 
constitutional supremacy or flagrant civil strife. 

This solicitude of the people is not unnatrlral, unnecees:try or 
unrvorthy. They show but a reasonablc appreciation of a pro- 
\ ision i n  government of the higlwst nloment to them: The just 
pnrpose and excdlence of trial by jury, espwially in criminal 
c.nic.i, arcb not inlagimary and wl~imsical, or the outgrowth of pop- 
11lar ignorance and persistent clamor. IVllilc it is not perfect a+ 
;r nwthod of trial, llas its imperfections, and is som~t i~nes  per- 
verted and proititutcd, nevertheless, the practicd csperieim of' 
ouc of' the fi.ccd and most enlightened nations of the earth for ccn- 
turies :lnd of this country during all thc tinic of its existence, tlw 
.+a~~ction of  i t  by the wisest statesrucn and juri\ti in diffcrcnt 
age3, :is well a5 comnlon hcnee, have pro\ etl its inestinlable vnlw 
:IS the best met11od of trial, in criminal c:lscs especially, nut1 the 
necessity for it as :L constituent provision in :my system of frw 
govenllncnt. Judge SYORV, in his Conllncntai-ies on the Vowti- 
tntion, thus points out its great purpose and thtl ends i t  sub- 
>ewes : Section 1780. "The great object of atrial by jury in crimi- 
nal eases is to guard against a spirit of oppression and tyranny 
o n  the part of rulers, and against a spirit of violence and rin- 
dictiveness on the part of the people. Indeed, it is often more 
important to guard against the latter than the former. Thc 
sympathies of all mankind are enlisted againqt the reveuyt nncl 



1'11ry of a singlc tlespot, and every attempt nil1 be made to scrccn 
his victims. Brit how difficult is it toescapc from thevengeance 
of an intlignant people, rortscd to liatrccl by uufounded calunl- 
nie.., or stinlulatetl to  oruclty by bitter political cnmities, or 

~~nrneasured jealousies? The appeal for mfety can under such 
c4u1n&tnces scarcely he made by innoccnct. ill any other niau- 
ncr than by the scvcrc control of courts of jwtice, and by the 
fir111 and impartial verdict of a jury sworn to do right, and 
guided solely lq- legal evidence a i d  a sense of duty. In such :L 
count thcrc is R double security against the prejudices of judges 
who may partake of the wishes and opinions of tlie governnlent, 
nod agdiilst t l ~ c  pasbions of the rnultitudc who may demand this 
victim with their chmorous precipitancy. So long, indeed, a s  
this palladium remains sacrcd : i l d  inriolablc, the liberties of :L 
free government cannot wholly fall. I h t  to givc it real effi- 
c.iency, it iarrst bt. prcservctl i n  its 1)ilrity ant1 dignity, and not 
with :L vitw to slight incol~renic~nce~, or inlaginnry burthcns, be 
put illto tlie l~anilc, of those ullo arc incapable of estimating its 
\r,ortll, or arc too jnert, or tol, ixnorant, 01. too irnl)rcile to wield 
it? potent arm." 

It is scarcely to l)c supposcd that iu tl1i5 country any serious 
danger could arise to the citizen or to the country generally from 
:In open or flagrant violation of the f u ~ ~ d a ~ u e n t a l  right in ques- 
tion. Occasional instances have occarred in times of public dan- 
ger and trouble whereiu the citizen was deprived of his right to 
:t trial by jury, and his life was urdamfully sacrificed, but such 
cases have been few, and have met with very general condemna- 
tion. 

9 greater danger arise.+ from practices ant1 precedents that 
insidiously gain a foothold and power in  courts of justice, by 
i~ladvcrtence and lack of due consideration. The  great impor- 
tance of trial by jury is son~ctimcs lost sight of, even in courts 
of justice, in the disposition of petty misdemeanors, cases of no 
great moment, and what are called "plain cases!' I n  the 
economy of time, the hurry of business, lack of attention, hasty 



consiclertrtion, irregular and unwarrantetl methods of trial arc> 
adopted, allowed, tolerated, and thus vicious practices spring ul), 
creating Pources of danger to constitutional right. 

It i q  tile province and the duty of tile courts to 1;cep btrict 
watch over and ~ ~ r o t e c t  f u n d a n ~ e ~ ~ t a l  rights, in  all matter5 t h t  

come I~ei'orc them. Those who administer the law should ~ i c \ ~ t ~  
forget that decided cases nlalic precedents, precedent;; oftcntin~t\  
of little !~ lon~en t  in  themselves, but which, in their accumulnted 
power max, in home emergency, ovcrtnrn principle and snbvcrt  
thc rigllti of many people. 

Mr.  ?Justice BA(~ICSTOXE, in commenting upon tllc great elcel- 
Iencc of trial by jury, thus points o u t  the evil to \\lrich n-c 
advert: "So that liberties of Euglaud cannot but subiist so 
long :IS this pallaclium remains s:~crctl a11d i~~violal)le, not only 
from :111 opcn attacks (wliicll lmre will IE so l~art ly as to n~alie), 
h t  also from all secret macl~in,rtion.;, which may iap  n r d  nncler- 
mint i t  by introducing new arbitrary nret11otl.i of trial by jus- 
tices of the  peacc, cornmissioners of tlic revenue, :an(l coilrts oi 

free nations rr~ust p y  for tlicir liberty it1 Inorc ~~~lit :xlt i :r l  : l n t -  

ters; that tlleccl inroatli up11 t l ~ c  sacred b t ~ l u a r i ~  o l  11 P 1: t : i i r r l  



to find autl did f i i d  the facts. Cooky, 0 1 1  Const. l i u w ,  9 5 9 ;  
ihncenzi v. Peopk, I S  N. Y., 128. 

There was not the reruotcst pnrpost. irl this caw, n e  :wc srrrc, 
tc. infringc the right of trial by jury irl a crinlinal :ictioi~, but 
fi)r col~veuicuce sake and to save tilne (bccan5e thc facti wcre 11ot 
tlihputed), t l ~ c  facts of the case were agreed upon by tlie state and 
the dcfcndaut, ant1 sllbmitted to the judge, instead of letting a 
jury hear the evidence, and rcntlcr a 1-crdict upor1 tllc iisnc, or 
fi~icl a special verdict. 

I n  our judgment, this mas not only irregular, brlt  holly 
u~ i t l~ou t  the sanction of' lam. There i:, no statute that author- 
izes such procetlurc, a i d  thc col~stitution forbids it. " X o  pel-- 
ioi! shall be convicted of any crime but  by the ~u~ani inous  ver- 
(Jict of a jury of end lawful men in ope11 court." No 
jriry \ras enlpai~elcd to try the i ssw ; therc was no \m-dict of a 

j r r r ~  ; there was no conviction ! Tlrc judgment of thc court 

llad   lo thing to ~ ~ a r r t i l l t  it, and therc was nothing 1 1 p n  ~ r h i c h  it  
cwild properly rest. 

T11e clcfei~dant cor~ltl not con-cnt to a co~lviction by the court. 
Tt l~acl no antl~ority to try the issue of' fact raised hy the plead- 
ings. The  clcfendant did not plead guilty ; he did not enter tllc 
plea of ~zolo contcntl~re, or snbmit " ; he pleadcd antrefois co~/ l . ic f ,  
and a jury trlu.;t t ry the issue raised by that plea. State v. 
Stewart, q w a ;  &~tnte r. 1Cfoss, 2 Jones, 66 ;  1 Bish. Cr. PI., 
5759, and eases there cited; (Inncel~~i r. People, 18 Pu'. 17., 128. 

T h e  legislatr~rc has not provided a mcans for the trial of 
cases like this, cliflcrent from the ordinary method provided by 
law. 

Tlie erred in passing tip011 the fidcts agreed upon and 
slthn~itted to it without the fincling of a jury, and for such error 
the judgment must be reversed slid the  court proceed to dispose 
of the casc according to law. 

Error.  Reversed. 



I 1 .  Thcrc is no prinriplc of' l:i\~ better settled in this 
- t , t t c L  t11:1n that evidence in~pe:wl~ing their  vcrdict l r~r~st  i ~ o t  come 

t ' l  o111 the .jnry, bnt must 1~ shown by other  tcstimouy. &lte v. 
,IlcLeorl, 1 Ha\\  ks, 344 ; St~tcitc v. S~nulf~roorr' ,  78 K. C'., 560 ; 
X o t e  v. fj'ritttrin, 89 IS. ('., 481. 

I t  i \  thereforc ortleretl that the ruotion fiw :I ncn7 trial be 
ovcrruletl, :ind that the hllperior wurt  of C'nnibcrland connty 
proceed to jndgn~eut a p i n s t  the ilef'endal~ t :~grceably to this 
.alpinion according to la\\. 

Xo Error. Afirlucrl. 
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I N D E X .  

ABSENCE, prest~rnption of death, 355. 

ACCOUNT. : 

Splitting up, 478. 

Running, 484. 

Of administrator, not conclusive, 53s (3) .  

Referee's judgment on, and effect of, 364. 

ACKNOWI,EDGMENT OF DEBT, 401 (2). 

-4CT O F  ASSEMBLY, validity of, must IIC passed Ilpon by proper plea,d- 
ings, 37 (3). 

ACTION TO RECOVER LriND, AND FOIb BREACH OF COVI<- 
NANTS I K  DEED;  

1. I n  an action for damages for breach of covenants in a deed, the court, 
under the "prayer  for general relief," will give such relief as t l ~ c  
justice of the case demands. Price v. Dml, 290. 

2. I f  the action be for breacl~ of covenant for quiet cnjoy~ncnt, :un eviction 
must be allegcd arid proved; bnt if for that of seizin, i t  is snflicient 
to negative the words of the covenant and to allege and prove the 
grantor had no title. 111 either case the measure of damages is the 
price paid for the land, with interest. Ib. 

3. \Vhere the title of the grantor fails as to :t part of tlre la119 convcyctl, 
as hcrc, and the grantee pays a l~nndred  dollars to ext inguisl~ the out- 
standing title, the n1e:rsnre of darnagcs is the sum so paid, provided 
it does not ercccd tlie value of that part as assessed by the jury ; but 
if it  exceed such value, the rule for the gnidnnce of the jury is not 
the qtwntity, bnt tlie value Lhat such pnrt proportionately bears to 
the \.alt~e of tlrc whole tract, ertirnutccl by the consideration in tltc 
decd. i 0 .  

-1. I n  qjectnicnt, thc issne as to damages (mgl~t  to O C  s1111rnitted along wit11 
tlic issttes t~pon  thc rr~:lin qr~estion (11el.c :L 11aro1 trtlst), wit11 inztrnc- 
tions to tltc j ~ t r y  that if they find the latter iu h v o r  of the pl:~intifi; 
tlrcn to :~ i scss  Iris d:rn~n;cs; I ~ c t  i f  lijr 1 1 1 ~  I IP~CII I I : I I I~ ,  tltfn they 11cm1 
trot ~.iu.sitirr 1 1 1 ~  i i ~ t t c ,  :I.; 111 rl::n,:tgcc. < l,((L. v .  1 ! ~ c l ? c 7 1 ,  302. 



.5. T h e  plaintifF alleges h e  is t h e  owner of a tract of land, describing i t  
by well-defined boundaries, a n d  that defendant is in possession of par 
of tlle same;  and the defendant claims title in  himself and admits 
h e  i s  " in possession of said tract." T h e  plaintiff introduced in evi- 
dence a grant  covering the whole tract, and the defendant proved he 
had  been in possession of a s ~ n a l l  part, included within the bounda- 
ries, for thir ty  years before suit brought; Hel l -  

(1) T h e  admission in the defendant's answer must be understclod to 
be confined to the part of which h e  is alleged to be in pmsession. 
[2) T h e  failure to disc la in^ title to the part ontside of that admitted 
to be in  his possession, will not affect tlic defendant's right to remain 
in possession of so n~rlch as h e  s h o w  title to. Cowlm r. I;;.IYJI;SOII, 308. 

(; Ileld further; T h e  plaintiff may recover and. tlie d e f e n h n t  will retain 
so much of the land as each slro\vs I~iniself entitled to upon the evi- 
dence, unafrectcd lly the fact t l ~ : ~ t  Loth set np  :L c l : ~ i n ~  to the whole 
tract. 16 .  

7. 1)istitwtion between the former practice in ejectment where ~~ossession 
wns recovered withoot :~ffecting the r ight  of property, and t l ~ c  con- 
c.lusive clfect of a jndgn~ent  11s to title under TIIE C'ODP:, pointed ont 
by S a r r ~ ~ r ,  C. a. Jb. 

S. I n  ejectment, tile plaintiff allege11 tllnt Ilc w:~, 11le "ownc~r in f w  of the 
I:ind," and that  defendant " nnln\vfnlly wit l~l~ol i ls  l~ossrssion tl~ereof 
from the plaintiff'"; and the defendant denied tile first :~llrg:ltion, bnt 
ninde no answer to tlir second ; Held, t11:lt :In issne :IS to t l ~ c  pl:~ili- 
tiff's seizin in fee \\':IS imrn:lterial, i~ iasmncI~  :IS tile f a i l~ l re  to ;1ns\ver 
the second :rllegation was an  :~t l~ni is ion of the wrongf111 \ v i t I ~ l ~ o l i l i ~ ~ g  
the poswssit)n from the plaintiff: ' I ) i a o ~ ~  v. Shc~pl~rrtl, 314. 

$1. T l ~ e  :t\.erlilent in the co~nplnint  of tlie " nnl ;~ \ r f t~ l  wi t l~ l~o ld ing"  is suT- 
ficicwt nn(1cr TIIE (:ODE. 111. 

10. T l ~ e  rlefc.~r~l;~nt's tiefeoce, resting npon :In :~llrgetl ~ i o s w s s i o ~ ~  of t l ~ c  
I:~n(l r ~ ~ r l l r r  one of sever:~l tenants in common, Ii:~s no :~pplic:~tion to 
t l ~ e  ftlcts (if this cise. Y m c r y  v. Greenlee, 217. 

11. One of several tenants in common m i y  sue l i ~ r  the rccovery or ,)us- 
session of the whole tract. Ib. 

12. Plaintiff leased to :I tenant :~nd defendant evicted the ten:lnt, ~ i ~ c r c -  
npon t l ~ c  ~)l :~int i ff  and his tenant joined in an action against the 
~lefentl:~nt for the recovely of possession of t l ~ c  land and for d:~niages. 
After verdict fur derendnnt, the plaintiff' moved for a ncw tri:~l, npon 
tlle ground that the action was  for :I trrspass on the [iosscssion of tllc 
tenant, whicll motion was refused ; IIelcl, no error-there being no 
:~lleg:ition or  iss~te  ill reference to tlie tenant's possession, and plain- 
~ i f r s '  rcstin; the mliole case npon their title. A l ~ ~ w e l l  v. .Jones, 324. 



13. The  act of assembly requiring defendant in ejectment to give bond 
for costs and damages, before patting in a defence to the action (THE 
CODE $237), does not abridge the power of the court to appoint a 
receiver to secure the rents and profits. h i o n  v. Dennis, 327. 

14. Where thirty years actual possession of land is relied upon to pre- 
sume a grant from the state, i t  is not necessary to show that there 
was any connection between the snccessive occupants dnring the 
period. Nor will a thrce year breach in the continuity of possession 
repel snch presumption. Courles v. Hull,  330. 

15. I n  ejectment, as well as in an action to recover personal property, 
the verdict and judgment concl~~sively determine the matter in 

issue between the parties. Johnson v. Pale, 334. 

16. Where plaintiff in  ejectment clairns under a mortgagee's sale, and also 
by reason of a n  estoppel arising out of a judgment against the defend- 
ant in  a former action, involving the title to the same land ; Held, 
that n gem-a1 denial of plaintiff's ownership does not controvert the 
existence of the record of said judgment. I b .  

17. In ejectment, whcre a tenant is defendant in the execution nndev 
which plaint ir  bought, and had a legal estate in the land liable to 
sale hy the  sheriff, the plaintifl' purchaser can recover possession, and 
no intervening party can come in : ~ n d  obstruct the action. Bryant 
v. ICinl~u~, 337. 

I t ; .  Hnt if' the tenant be a mere locuin tenens, holding as servant o r  agent 
of thc owner, then the owner may he let in as a party defendant, not- 
withstanding tllc sale of any snpposeed interest of the debtor tcn- 
ant. 1 6 .  

19. Held . fwther: If a stranger to the tenant stte and there is no privity 
between them, the real owner may come in : ~ n d  assert his own snpe- 
rior title to protect the tenant's possession; and this, even where the 
ten:unt has an estate for years in the land. I b .  

20. I n  sncli cases, :in application Lo be rnade a party defendant must dis- 
close the cl~aracter  of the tcnancy, and show whcther the tenant had 
an estate liable to execution, even althoogh the plaintiff alleges a 
seizin of an estate in  fee in the defendant ; for the slreriff's deed con- 
veys no greater estate than that possessed by the debtor. I b .  

21. Defendant is  not estopped to show titlc in third person, where cxecntion 
under which the land was sold conferred no power on officer to sell. 
Pcebles v. Pule, 348. 

ACTIOPU' TO R E C O V E R  LAND: 

See T a x  Titles. 

Wife may defend snit against husband, 34% 

Bond of defendant, 343. 
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A C T I O S  F O R  COXVERSIOK, lS2.  

ADDITIOXAL T E R J I S  O F  S U P E R I O R  COURT, 11.5. 

S D M I N I S T R A T I O S  OF O A T H ,  GiG. 

ADMISSIOSS, party bound by, 142. 

A D V B K C E M E N T  O F  SUPPLIES, 27G (2) .  

ADVICE TO EXECUTORS, 604. 

A F F I D A V I T  : 

Of surety to appeal, 6-18 (2). 

Need not be signed by affiant, 151 (2). 

Sufficiency of in attachment, 134. 

AGESCY : 

1. rZ derritr~id and refusal to account :Ire ~~ccess:rr.y tv te~.riii~~:rte :LII :~gcl~c,v 
arid put t l ~ e  statute of l inl i t :~t io~~s in ope ratio^^. 1 4 ~ 1 1 ~ r s o t ~  V. Lillg, 32. 

3. In a. snit for darnages against the principal for tlie tort of an agent, tire 
plaintiff alleged, and testified, that 118 I~iretl a Irorse to the agent wlro 
was travelling &out t l ~ c  country selling ste::rn engines, in the inter- 
est of his principal (a  rriar~nfxturing c:otnpaliy), ;un(l t l ~ a t  tlie Irorse 
was injured by ~ i i i s ~ ~ s e  ::lid overdriving. T h e  defendant admitted tlrc 
agency, but aslietl the court to instruct the jury that there was no 
evidence the agcnt liad :ruthority from the principal to ]lire Iiorsei, 
wliicli was refused ; ITeZd, no error. I I u n t l c y  v. I l fd i i r t s ,  101. 

3. Such an agency inclaclcs tlie incidental powers iieccssary to carry o:it 

its pnrpose, and the evidencc tended to show that the :\gent liireil tlie 
horse i n  tlie course of liis hrrsineis, and for the  l~enefit of liis princi- 
pal. 15.  

4. A draft signed by ail agent is :L sriflicicnt n icnwraodu~r~  of n contract 
to fulfill the coriditioris of the statute of frauds, and  binds the princi- 
p 1 ,  thougli tlie riarnc of tlrc latter does not nppcnr in tlieinstrulnent. 
Tlie authority of the agent uiay be shown wl imt le ,  and sucli nntl~orily 
need no tbe  in  11-riting. A'ectces v. J f i w i n g  CO., 413. 

5. Therefore, wlrerc :1n agent of a corporation agreed to boy land :ttltl 
deliver drafts to tlic vendor, wl~iclr were ~ l ~ x \ r l i  liy one of' its 
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officers and endorsed by said agent, and a deed was thereupon exe- 
cnted to the company, but the drafts were protested for non-payment; 
ITeld, in  a n  action by the  vendor to  recover the purcl~ase money, that 
the  company is bound by the contract. I b .  

.4GRICI:I,Tl'ltAI, LIES AKI) MORTGAGE, in same instrument, 270 (2). 

AGIEICULTITRAL ST'PPLII':S, a hat  are, 276 (2) .  

AMENDMENT OF PLlSATIII\'(+, r e f w d  to, appealable when, 142. 

AMENUMENT OF PROCESS, 64, 134. 

A N 8  W ER, efect  of withdrawal of, 200 (4). 

.21'PIL41J : 

1 i n  appe ;~ l  will not bc entertained w h e ~ c  the t r a n x r i p t  does not show 
tlmt the action was properly constituted in the conrt I~clow. M~tr l -  
hr1m v. Hicks, I. 

2. K o  :ippe;ll lies from an order recommitting the  report of a referee. 
Twrence  v. Dcwidson,, 2. 

3. A n  appeal does riot lie from an order reconrtuitting the  report of a 

referee with instructions to correct the same in conformity to the  rul- 
l ing of the conrt. Grunt v. Reme, 3. 

4. .4ppeals must be brought np  to the term of this conrt next  after they 
a r c  taken. Ofice v. Rlnnd,  6, and Sititer v. R ~ i f f / c ,  19. 

.j. appeal will he dismissed where the tr:rnscript fails to show a judg- 
ment of record from which the same was taken. L o y m  v. Hawis,  7 .  

(i. Where  an appeal is taken and the record f :ds  to disclose the ground:; 
upon which the party seeks relicl' (here ngainst an exccntion), the 
court will remand the case that the record may be perfected. B'uir, 
V .  S imv~ons ,  9. 

7. ;In appeal must bc entered of record i n  the  court helow, and the trans- 
cript of the  record must show the  same, in order  to give this conrt ju- 
risdiction. M o o x  r. l ioidcrburg, 10. 

8 .  Rut :rs i t  appears that an appeal bond was givcn, the case is rem:lnded, 
that the record may hc amended to show the appeal W:IS taken, i r  
such be the  fact. Jh.  

!). Where  an nn.justifiet1 undertaking on  appeal was filed with and ap- 
proved by the  clerk, as filio~vll by his n~crnorandnrn, bnt  no note m d e  

3 9 
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on the record that the same was accepted by the appellee without ob- 
jection.; Held,  that the subsequent signing by the co~msel of the appel- 
lee of the case settled fop this court, does not constitute a waiver in 
writing of the legal reqiiiren~ents in perfecting appeals; and hence the 
motion to disnliss the appeal for want of justification of bond was  

:illowed. A4feMillwn v. Nye, 11 ; and Lyt le  v. Lyt le ,  647; and the affida- 
vit of surety to appeal bontl mnst show that affiant is worth double 
the nmoiint specified in the bond. ih. 

10. Tlre court express astonishn~ent that appeals should be t:tken without 
perfecting them according to law, and say, that if they were  dispose(^ 
to grunt relief against such negligence, they have no nuthority to do 
so. Hempliill v. l'lnclczurlcler, 14. 

11. A petition for a ce~.t iomri  as a substitute for an appeal, mnst be filed at 
the term of this court next succeeding the rendition of judgment 
against the petitioner. CI-oss v. (=r.oss, 15. 

13. A ~nrindumus requiring n judge to settle n case on ::ppe:tI, ~ I ~ I O I I  cxcep- 
tions filed by tlrc appcllec, will not bc granted where the  arty 
hirnself is guilty of laches. 1 6 .  

13. A eev5orcii-i will not be granted for ::II :~lleged omission on the part of 
the  presiding judge to state exceptions talien on the trial, wl~crc  the 
record shows that he settled the cnse or1 appeal, upon consideratiol~, 
after his attention was called to the m:~tters of c:ornplnint. I t  is only 
where i t  plainly appears that, by rrristako or inadvertence, the jndge 
Sailed to state something whicl~ nuglrt to appear in thc cnse, tl~:tt a 
motion for the writ will be allowed. Cicwie v. ClrirX,, 1 7 ,  :u~d C}ieeI; 
v .  T.va'/solz, 002. 

11. An appeal was disrnissed, npon motion, Scr the reason that  tlrc s ~ ~ r c t ~  
to the bond had not jt~stificd; 31111 the :~ppeII~tnt then applied for the 
writ of eertiorcwi, stating as an excnse fbr non-compli:roce with thct 
statute that it was not tlrc practice in that court for snrelie.: to justify, 
aud that he w:ts not aware of the recent decisions enforcing the statw 
tory obfigntion ; Hcld,  that ilpon his o v n  showing h r  is not entitled 
to the writ. The  court will require n strict comp1i:tnce with the 
st:ttute regnhting appeals. Smith  v. i l b ~ m t s ,  21. 

1.5. An appeal will he disrnissetl where there is 110 st:ltement of thc c:tse 
and no bond with propcr justification filcd within the tirne allowed 
by law. fioysler r.  13urzoel1, 24. 

16. IVhere, under the Code of Ciivil Proceclnre, $80 (not brougl~t  fornwtl 
in THJ.: Conr.: of ' 83) ,  thc plaintiff, a t  the tirue of filing his con~plaint, 
failed to name some person npon whonl service of pleadings ant1 
notices may be made, i t  ?acts held t l ~ a t  a notice of appeal filell Ly the 

tlefcndant in the clerk's ofice was sufficient undcr the statute to 
charge the plaintiff' with notice thereof. Ricmt ley  v. Jordniz, 2.5. 
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17. T h e  statute does  rot provide for an appeal ffronl the refwal of the  
county c o ~ n ~ n i s ~ i o n e r s  to allow.eredits clainred by a sheriff ' in his set- 
tlement with the county. His remedy to test the validity of his  
claim is by a civil action. JfciWilun v. Commissionem, 28. 

18. Motion to dismiss :rppeal for want of bond will not be enterhined 
'after argnme~~t-89 IY. C., 597, I t r ~ l e  2, $5. khncr?~  v. Greenlee, 317. 

18. The sickness of an attorney is n s~~ff icient  cxcr~sc for want of diligence 
in perfecting an appeal. .+fiofl v. Rcmntry, 372. 

20. All appeal will not be tlisrnisscd I I ~ O I I  the gronnd tl~:tt no notice of' 
appeal was given, where the record s l~ows that an appei~l  bond was 
filed and :rpproved Iry the collrt. Tlic filing the tlond and its :rpprovni 
in open court is nolice to the appellee. Cupehurt v. Higgs, 373. 

21. Appc:11 dis~~lissed if honrl not given within time required by law. 
ilkQtnless v. Reynolds, 658. 

23. An :~ppcnl in n crirnind :tctiou witliont borril to secure the costs, will 
not Ire entertained, unless tllc t1eferltl;ult is ;tllowetl to :cp[~eal upon 
l ~ i s  aflidxvit of inability to give st~clr bond. Stnlr \-. K w n s ,  650. 

2.4. Where  a11 :tppeal witI!out bond or  :~flid:ivit in sad1 w s e  n.:~s :~llo\vetl 
" b>- cons en^," i t  w1.j 11cld not to be in eompli:tnce with law. Ib.  

21;. Appe:~ls in crimin:d actions rrlrlrt bc perfected and t l ~ e  case for t h e  
snperr ie  c i l ~ ~ r t  settled, :IS provided in civil :tctioris. TIIF: CODE:, 
$1 234. Nrrlr: r. Lee ,  652. 

2;. , i n  n!~pe:lI of the :rccusetl in rnistlelncanors may be witlldr:~wn by his  
corinscl wit11 the consent of tlrc attorney-general, and in such case 
this cvilrt \ \ . i l l  ]lot es:~rnine t l ~ c  record. I%ut in Selorries, it rllllst 311- 
pear : t f i rn~:~t ivcly tll:tt tlic 1)risoner advisedly assents to and desires 
the u.itl~tll.arv:tl ol' Ilis : I I I ~ I ~ : I ~ .  Slnlc v. Leak, (i.):?. 

%. Ko aplmtl lies frmtn : t ~ r  order directin: a n~istrinl a n d  tliselr;rrging t h e  
, j ~ ~ r y  bcfurc~ verdict; nncl in tlris c:rse the prisoner is not entitlet1 to 
tllc writ of corliorciri I leca~~se it i >  trot shown, 11y the i":rcts set out i n  
11is pctitiorl, t h t  the ,jury were improperly disc-lrnryed. S~II/C: v .  
'/'l~ig~s, (%S. 

2!). T h e  t l c ~ ~ i a l  of tile c~i;orrrri docs not p rcc l~~t le  t l ~ e  prisoner fro111 set- 
ting 1111, or1 :~notl~c*r trial, t,lle defcnccs r e l i d  11pot1 in Iris petition. Ih. 
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ARSON A X D  OTHER BURSINGS, 71 9, i21. 

ASSAULT : 

A police officer, in arresting one for violating a city ordinance, was in- 
dicted for an assault. The  llrosecutor alleged that the forcepsed was. 
excessive, and the judge cliarged the ju ry  if such was the case the 
defendant was guilty, but failed to call thcir attention to tile good 
faith in which tire officer claims to have acted; ITeld, error. The- 
amount of force necessary to 111:1lre the arrest is left to the ,judgment 
of the oficer when acting witllin the scope of his general powcrs and. 
;~ctnntetl by IIO ill-will o r  n~nlirc .  LY/~ l / e  v. JfcNizcineh, ($95. 

ATTACf I M E N T  PFLOCEE1)INGS: 

1 .  An affidavit for an attacl~rncnt, d a t i n g  tlmt tlrc defendant is :I non-rcsi- 
(lent and 11as property in this st:rte, or  113s removed, or is abo l~ t  to 
remove sonlc of' his property from this state with intent to defr:rnd 
creditors, is sufficient. T h e  statnte pnts the modes in thc altern:~. 
tive, and thc pl:~intiK s ~ ~ c c e e d s  if h e  est:rl~lishcs either. T'emziirzrtn. 
v. Tkmiel, 154. 

2. Hut where tlre 111:1intiff' ~n t~ l ies  o:lth tl~:rt 11e believes or :~pprel~entls the 
property mill 11c removed, h e  ~ n n s t  also h t e  tlle gronntls of h i s  
apprehension. 16. 

3. \Vlrere tlre applic:ition to v:ro;rte is to the (:lcrk b e h r c  t l ~ e  rittiny o f t h e  
conrt to w l ~ i c l ~  tile snnlnltrns is ~ n a d e  retnrn:rblc, :L further order of' 
~~nbl ica t ion  to core :I defective service may be o b t : ~ i n ~ t l  npon affitlavit 
to the  conrt, wit l~ont  ~j iscl~arging the : ~ t t a c l ~ r n o ~ t .  Ib. 

4. W h e r e  an :~ppcal is taken f r o n ~  :I refns;rl to discl~arge an attachrncnt, 
the court below c:rnnot in t l ~ e  ~nc:intime allow a [notion " to disnliss" 
t l ~ e  same to bc entcrctl, for tlrc :rplleal t:lkes the case out of its joris- 
diction. T h e  motion to tlisn~iss is ill cfiisc-t a  notion to disclrargc, 
:~nd Ii!lcjn the d im~issa l  hy this eorrrt of the motion to discll:rrgc, tile 
, j~~t lginent  :~ppe:rletl fro111 renr:rinetl nndistnrbetl :rnd conclnsivc, uuct 
tlrc n~n t te r  em1)racerl tlrercin is m crdjittlicnici. I'i~.sow v.  I,in&r- 
q ~ r ,  159. 

5. In  ntt:rclrrnent : ~ n d  otlrer :inc.illnry proceedings it is conrpetent for the  
conrt to find the S;rc*ts fro111 tlie nfiitl:~rits and { l t l~e r   roper evidence: 
and :I party cwnwntirrg to this nrode of trial c:lnnot aftcr\rartls dcmoncl 
:I jury trial. Const., Art. iv, $1::. Ib. 

ti. . \I] : ~ t t a c l ~ ~ n e n t  issued npon an :~ffidnvit :illeging a Sr:tudulent disposi- 
tion of  property, and it : ~ p p t ~ r e t l  that the defendant executed :i deed 
to :I trustee to scenre debts to certain preferred creditors, which was 
p1:rcetl in the h :~nds  of an :rttorney to be delivered when it becnole 
newswry to give priority to them ; and upon heing inforn~ed of thr-  



:~ t tachn~ent  proceedings, the trustre executed the deed :u~d  placed i t  
in the register's I~ands  for registration on t l ~ e  same day the attach- 
rnetit issrletl. Tlle conrt found :IS a fart, and a(l.jndged that the de- 
fendnnt had not assigned his property to defraud creditors ; H e l d ,  no 

error. Qu~~lcn l t~ i~ i zen  v. I<rookfieltl, 22.:". 

.iTTEAII'T TO C'OMMIT CXIRIF, indic.tri~ent for, 717. 

ATTORNEY A N D  CLIISXT : 

1. Where counsel appear speci:tlly, the entry slioultl state tile special pur- 
pose";.)~" a. failnre to so state it from inadvertence emnot  be con- 
strued to be :L waiver. of the right of his clicnt. S ~ i t e r  v. I?~iltle, 19. 

2. l \n  appearance by co~~nse l ,  even rnitllol~t authority, is regular npon its 
face, ant1 npon t l ~ e  facts Irere, I)indq the party for w1ioin the appear- 
ance was made. Enylai~tl v. Gti~riev, 197. 

:i. JVlrere counsel certify that he bas exan~ined the c:~sc of the defendant 
and that, in his opinion, the plaintiff is not entitled to recover; Held, 
a substantial cornplinnce with the statute. I t  is not intended that the 
ellquiry of counsel shoold cxtend beyond the information derive11 
from tile defentfnnt. TLL?J/OT V. Apple, 323. 

4. Tlie sickness of :in attorney is a sufficient excuse for want of diligence 
in perfecting an appeal. N o t t  x-. Rnmsuy, 3 2 .  

, iTTORNEY A S  O C1,IEST: 

Allow:rnce to attorney, 3fi4 (2). 
Excusable neglect of attorney, 36!). 
Appearance for administrator, .%i. 

B.111, UOSD, enquiry of darnages necessary-judgment by def ,~ult  cannot be 
sustained. 174. 

B A S K  : 

Personal liabilily clause in charter of, 40.5. 
Stock in, tnxation of, 400. 
1)isconnt paper, place of contract, 467. 

MANKRUPTCT: 

Surety liable when principal discl~arged in, 467. 



1K)XU : 

Want of, does ilot :rfltct validity of i~!j~~nction, 123 ( t i ) .  

Of  defentl:~nt in e,jectrnent, 243. 

RODP\'I)AICY, a l l e g : ~ t i o ~ ~  of' in lbartition I I ~  land, 147. 

JlliIlDlSS 01.' I'KOOF: 

W l ~ e t l l e r  party intended to :~tlopt seal of nnot l~cr ,  qrlestion of fact, 282. 
To sllow considerntion, 401. 
On prisonel., when, (iG8 ((i), (ii(i, 721. 
Itebnttinp prcsurnption of Enct recited in tleed, .'!I(; (3) .  

1. .I store-lmise is a dwelling-house in which b11ryl:iry n ~ a y  bc coniin~t- 
ted, where i t  appears that  a clerk or servant of the owner Ilabitunlly 
s l e l ~ t  i n  :I bed-room thercin, even though for the prlrpose of protcct- 
ing the property. Stale v. Itrii1iums, 724. 

2. T h e  indictment in s~icl l  case which lays the  property in the owner of  
thc store " then  occnpietl" by the clerk, is i n  accordance with the  
suggestion in Stnle v . - O ~ t l a w ,  72 N. C., 598, 1 6 .  

3. T l ~ e  fact tliat the clerk in this case did not "board '' wit11 t h e  owner 
of t l ~ e  store is immaterial ; and there was no evidence that h e  leased 
the  bed-roorrr as a tenant so as to give him exclusive control over it- 
State v. Pressley, 730. 

4. T h e  law does not require the exan~inat ion of n com~nit t ing magistrate 
to be certified under seal. Stale v. Prrssley, 730. 

BCTltNIXG RARN, indictment for, 710. 

CAKVASS O F  VOTES, 36. 

CASE AGREED, does not contemplatc trial bp jury, lG. 

CERTIFICATE OF COUNSEI,, based on information derived from 
client, 343. 
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CFIAMPERTY, 488. 

C L a i I h l  AXD D E L I V E R Y ,  judgment in, sliould be in the alternative, 168. 

COMITY, pereomlty of decedent distriluted under Inw of clomicil, T,Z. 

COMMEKTS OF COCSYEL, 736, 738. 

(:Oi\lhlLTL\TITY OF IXTEREST AAIOSG DEBTORS, 7i 131. 

C O M P E S S A T I O S  O F  J I -DGE,  liolding additional term, 113. 

COSDEMK.ITION O F  LAXD, for mill purpoies, 106 12) .  

CONCEALED JVEAPOSS : 

On trial of an indictment for carrying n concealed weapon off' the defend- 
ant's own premises, the jury found specially the defendant, n minor, 
was seen with a pistol i n  a public road which ran over hi9 father's land, 
and the judge r ~ ~ l e d  lie was not guilty ; Held, no error. I n  contem- 
plation of law tlie son v7as not ot i  his own premise-. State v. Hezcpll, 703. 

COXSENT JUDGMENT,  what is, and power of conrt over, 177. 

CONSIDERATIOX O F  TOTE, 491. 

CONSTITUTION..\IJTP 01.' STATUTE,  lion detern~ined,  37 (3). 

CONTEMPT:  

I .  I n  a proceeding tor contempt, the facts found by the judge are conclu- 
sive, and this court can only pass opon their hr~ficiency to wnrrnnt 
Iiis jndgment. Young v. Rollins, 126. 

2.  Upon the facts found, it was held that this is a case of manifest dis- 
regard of the directions of tlie court, and i n  law a contempt of it3 

:111tIiority. Ib. 



C'OPV'TITSUITY OF POSSE;SSIOI;, t l ~ r c e  ?cars lureael~ in, will not repel pre- 
sn~nptiori of grant, 320. 

C!ONTllhCT : 

1. A contract in whicl~ t l ~ e  ollligor engages to give to the obligce (who 
was not :intl~orizetl to appear for p:trties litigant and nlan:Lge law- 
snits) oue-11:tlf of t11c land in dispute or  one-half its value in the 
event of recovery, as compensation for his services in the manege- 
men1 of the  nit, is against public policy, and void. ilfundoy v. 

Wliissenhunt, 458. 

2. T l ~ e  plaintifi' was clectcd secretary and treasurer of a railroad conl- 
pany :it :L salary fixed l)y one of its b y - l a ~ ~ s ,  and entered upon and 
discharged the duties of that oflice, and nntil his successor was 
chosen; IIeld,  in an action to recover his s:ilary, that the plaintiff is 
not req~lired to sllow that such services 21s appertained to the office 
were pcrl'ormed, where the answer of the defendant admits the duties 
were discharged and off'rrs no evidence to support any objection to 
the manner :rnd kind of service rendered. Abbot1 v. liailroctd, 462. 

:;. Reld j w t h r v :  T h e  by-lam constilutc~s the contract between the parties, 
and under :I stipulation contnined therein, the compensation, thoiigl~ 
rne:rsured by the day, is contin~lous during the term of service, and 
not dependent npon each day's work. 

4. An :iction was brought against an endorser of a note executed by :I 

firm in renewal of a former note, the transaction. taking place in 
South Carolina, but the note was sent and delicoed to the plaintiff' 
bank of Charlotte in this state to be disconnted. Oncof the firm was 
adjudicated a hankrclpt npon his individual petition and the nc!te was 
proved against his estate, :uld the plaintiff hank and other creditors 
gave their assent as required by law to his discharge. The  bankdis- 
counted the note, and a t  rrraturity extended the time of pay~uent  to 
the makers for a valnable consideration, but reserved its rights 
against the endorser; Ifcld- 

(1) T h e  court properly rcfirsed to charge there was no evidence of a 
reservation of right against the defendant surety. Bank v. Sinlp- 

son, 467. 

(2) T h e  court also properly refused to permit the bankrupt's sched- 
ule to be introduced as evidence that the contract was made in South 
Carolina. It relates to his own liabilities, and was not competent in 
the controversy between the parties to this snit and in their relations 
to each other. Ib .  

(3) T h e  evidence of a member of the firm in reference to the man- 
ner  of endorsement of tbe renewal note for the purpose of continn- 
ing the negotiated loan, was admissible, as tending to show where 
the contract was to be made. Th. 



-r- 
i l l  

(4) T h e  conrract is governed by the laws of' this state-it being con- 
summated here and cffic:tcy given to the note by its delivery and 
negotiation at  the bank, in  pursuance of the intent of a l l  the  parties ; 
and no  denland or  notice of non-paylnent is required to bind the 
entlorser. I b .  

(.i) A s~rrety's liability to a creditor is not affectctl by the dischargc 
in 1)anfiruptcy of the princip:tl. S~tcl t  discl~argeis  the act  of the law, 
: i d  docs not relcnse one liable fur tlic same debt, either as partner, 
endorser, o r  otl~erwise. And a creditor's assent t o  the  t1isch:irge is, 
that i t  be granted ~ ~ n d e r  thc bankrupt law. Th.  

-5. TVhere n single contract is n~a t lc  fur furnishing certain specified arti- 
cles, a t  prices fised for cach, the l~laintiff 'cannot be allowed to "split 
np" the  acconnt and locover upon each item separately. Jcuv t t  v. 

alf, 47s. 

6. If therc arc  several payments tlne under one and the same contract 
a t  the time :I suit is b rong l~ t  to recover one installment, a judg- 
went for the :u~nonnt of the  latter mill be held to be in s:~tisfactionof 
the whole, :IS all the  s n i ~ ~ s ,  beiyg due, conld h a r e  been included in 
thc action. Cut  i t  is cornpetcnt for the  plaintifY lo s r ~ c  and  recover 
tlpon e:~ch as it f:~lls c111r, rind in the conrt hnviirg jurisdiction of the 
same. 1 6 .  

7.  Where Lhe plaintiff "split n p "  his ncco~int, tluc under :I single con- 
tract cognizable it1 the superior court, and brought :rctions before a 
jnstice of the  peace, it mas held npon appeal that  the superior court 
did not :lcqnii.c jurisdiction of the wllole amount by consolidating 
the  cases into one action. T h c  appe1l:lte jurisdiction is derived solely 
from the rightful one asssun~ed by the  eonrt below. Ib .  

8. A settlement of mntnal runninq nccounts, by payment or  giving :L note 
for balance due, is presumed to ioclnde all pre-existing demands of 
either pa r ty ;  but thir p res~mpt ion  may be rebutted by proof that  a 
claim has been omitted. Smcctheri v. N ~ o o k ,  484. 

5). T h e  instructions asked in this case a r e  not applicable to the  m t u r e  of 
the counter-claim set np  by the defendant, which is fonnded upon an 
:~greement of the plaintiff, made a t  the time of the settlement, to allow 
credit for wheat delivered by the defendant in  excess of the q~rant i ty  
represented on the  plaintiff's book of accounts. Ib. 

10. A promise based lipon n new and original consideration of benefit o r  
11arm moving between the  party to whom the debt is d n e  and the 
party agreeing to pay the same, is not " n promise to answer the debt  
or default of another," and need not bc in writing. Whiteh~wst v. 
Hymnn, 487. 

11. Therefore, where the plaint i f  had judgment against x debtor and was 
seeking to secure payment by supplemental proceedings, and the  de-  



i'endant ~ 1 1 0  claimed the property of the debtor pronlised to pay fifty 
per cent. of the sun? due, upon 1~1aintifl"s tlismissing said proceeding, 
and not examining I I~I I I  as to his title, &c., wllicll was accordingly 
done;  Ifild, that snch agreement is not within the stntnte of frauds, 
and  thnt the defendant is liable. T r r ~ :  CODE, $1552. Ib. 

12. U'11ere goods are received by defendant to sell on :~ccount of phintifi '  
and arc lost, the plaintiff is entitled to recover their valne; unless the 
tlefenclant used dnc diligence in taking care or  them. Bul  if the 
goods were received and held by defendant simply for :lccommoda- 
tiou oC plaintiff; the defendant would bc liable only for gross negli- 
#cncc. I'rcfte~son v. iVcIter,  492. 

CONTRACT : 

\Vhen complaint s11on.s that clairn rests partly in, 137. 

P:lrol, for land repudiated, vendee entitled to recover back nloney paid, 
'1 r A4 

Spccific perforrn:mce of, 391. 
Contract and tort, 435. 
Consideration of, 491. 

The  statute allowing coutroversies without actiou to be subrnittctl to the  
judge upon n "case apreed" does not conternplate :I trial by jury;  
and whctlrer this court can remand such a case and direct an issue of 
fact to be tried by a ju ry  i n  the court l~elow npon motion made in 
apt  time (P). J10o1.e v. IIi,~zncmt, 163. 

CONVERSION, artion for, IS2 (1) .  

1. A deed of a corporntioti, the concluding clause being, in wi!ness where- 
of the said corporation " has caused this indenture to be signed by its 
presidenl and attested by its secretary, and its common seal to be 
affixed," wit11 the signatures and seal, is properly executed as  a conr- 
morl law deed. nuson v. Mining Co., 417. 

2. T h e  statute providing that the president and two other members of a 
corporation sliall sign its deed conveying real estate (Rev. Code, ch. 
23, @2), is an  enabling act, :\nd does not exclude thc common law 
method. I b .  

3. A suit against a corporation (here :L town) must be brougltt in  its cor- 
porate name, and not against its officers o r  agents. Young v. Bw- 
dm, 424. 



4. .I n~nnicipal corporation has the right to provitle indeninity for its 
oflicers who may incur liability to o t l~ers  in the boizci jide discharge 
of their duties; Tl~erejore, it  is competent for n town to appropriate a 
~.easonable amount of its fnntls to employ counsel to defend its police 
!~ificers in actions for false imprison men^, Ropei, v. Ltrurinburg, 427. 

COEPOIZATIOKS : 
Share of btock in, and tasntion of, 409. 
\\'hen bound by act of agent, 412. 

COSTS : 

I .  Costs of nnnecess:ary matter sent u p  wit11 the transcript will be taxed 
ngainst the appellant, even though he I I I : I ~  be :awarded :I new trial. 
Kiteft r. JfcKeithail, IOG. 

2. One suing in jomrc. pailperis is not entilled to wcorer  costs of 11is 
\vitnesses. T I I I~  Cone, $212. D~wper v. Bru:lon, 182. 

COUSTISRCLAIM, contract :and tort, 4;:. 

COUNTIES A N D  COUXTY COMMISSIONERS: 

1. The  statute does not provide for an appeal from the refusal of the 
county cotnniissioners to allow credits clairned by a sheriff ' in his 
settlement wit11 the count?. H i s  remedy to test the validity of his 
c la i~n  is by a civil action. McMillian v. Coinii~issioners, 25. 

2. A county is not liable in d:~n~nges for an injury to t l ~ e  plaintiff; occa- 
sioned by a defective bridge forn~ing a part of the 1;ighrvay across :I 

stream, in the : h e n c e  of any statutory proyision. Distinction be- 
tween towns and counties and their corporate powers and liabilities, 
stated b y , M ~ n n r n f o x ,  J. While v. Commissioners, 437. 

3. Where  the legislature by special etatnte authorized an election to be 
held in "school districts number one and two" to obtain the sense of 
the electors in those districts upon the question of the establishment 
of a graded school, and an annual assessmentfor its support, it zoas held 
that the county cornmifisioners had no power, after the passage of the 
act, to change the boundary line of the districts, or  to consolidate 
districts number one and three, and designate it "district number 
one." T h e  election in the district so constituted, and also that held 
in district number two, were void and the assessments illegal. MCCOP 
muc v. Corn'vs, 441, and Culdwell v. Corn'rs, 453. 

4. Eut  the court intimate that the mistake of the commissioners may be 
remedied by holding an election in the districts as they existed when 
the act was passed, upon giving reasonable notice-treating the time 
fixed in the act as merely directory. Ib. 



6. The  power of the legislature to subdivide tlle state into counties, school 
districts, kc. ,  either directly or through agencies invested with power 
for that purpose, discussed by MERRIMOX, J. Ib. 

6. Orders npon the county treasurer were issned to the jailer to gay for 
provisions furnished prisoners in jail, and assigned by him to the 
plaintifl: Afterwards the comniivsioners passed a resolution forbid- 
ding payn~ent  by the treasurer, upon the ground of official miscon- 
duct in the jailer in setting the prisoners free without requiring them 
to pay costs for which they liad been co~nnlittetl, thereby causing loss 
to the co~in ty ;  Held, that the acts itiiputed to the plaintiff's assignor 
do not constitute a bar to an action to recover the amount of the 
orders. Trotter v. Com'rs, 465. 

7. The  malfeasance charged is :I tort, and i s s e p n r ~ ~ t e  : ~ n d  distinct from the 
contract ont of which the culise of action arose, :tnd therefore can- 
not be recognized as a counter-claim. Ih. 

COVES..IBT : 

Vendee to rely upon, 218. 

Action for brencli of, 200. 

C R I M I N B L  I N T E S T ,  741 (3).  

CROP : 

To be planted, mortgage of valid, 270. 
Removal of, 712. 

C R U E L T Y  T O  ANIMALS, indictment for, 733. 

DAMAGES: 

Measnre of, for breach of bail bond, l i4 .  

I n  ejectment, when issue submitted, 30'2 (2) .  

DEATH, presumption of from absence, 352, 385. 

D E C E I T  AND FALSE WARRANT,  137 

DECLARATIONS, of deceased members of family, 352. 

D E E D  : 

1. Two persons may adopt the same seal to an instrument, and it then 
becomes the deed of both; otherwise i t  is the deed of one and the 



INDEX. 

simple contract of the other ; and whether tlie party signing intended 
to adopt the  seal of another signer is a yucstion of fact for the  jury, . . 

the burdcn being on tlie plaintiff to show that  the defendant adopted 
the seal or  scroll. I t  is, therefore, error  in the court, upon inspection 
of the instrument, to decide the nlntter as R question of Ian.  Pickens 
v. Ilyiner, 282. 

2. .i fee-simple mny be limited after n fee-sin~ple either by deed o r  will, 
by operation of the statnte of uses; if by deed, it is n conditional 
1imit:ltion ; if by will, it is :ul csecntory devise. S m i t h  v. Rrisson, 
284. 

3. :in estate to A nnd the lieirs of llis body, h i t  if he die  without such 
heirs living a t  tlie time of his dcath, then to. the heirs of E ;  Held, 
tl1:lt the l i~ni tat ion over is good. ( T h e  case is governed by the act of 
1927 and 18.76, in reference to co~rtingent limitations and construing 
"heirs"  to Inem "cliildren"; and the act of 1784, changing an estate 
tail into a fee). 76. 

4. Springing and shifting ~ ~ s c s  and condition"n1 limitations discussed by 
hem, J. Ib. 

-5. -111 estate of freellolti lo commence i n  fiitiil.o can be conveyed by :I deed 
of I ~ n y t i n  and sale operating 11nder the Stntnte of Cses, or  by esecu-  
tory devise ; T/ ie~ .e fb~ ,e ,  :In estate to I3 for life and at  he r  death to her  
children in fee, reserving n life wtate to the gr:~ntol, is good. S'ctzcrge 
v .  Lee ,  320. 

1;. H e l d  f ~ i r t l ~ o . ,  t h : ~ t ,  intiepeudentl.v of the Statute of Uses, :L deed under 
the act of Lisqernbly : ~ h l i s h i ~ i g  li\.ery of seizin and substituting rcgis- 
trntion tliercfor, rn:1y ol~erate  to pais :k freehold estate i l ~ j ~ i ~ r o .  10. 

. icitno\rletlg~nct~t of by I l~~sbant l  and wife, 21>, 222 
Preferring c t d i t o r s ,  232. 
Trnst, constri~ction of, 230, 2-10. 
Dcfectire title, 245. 
Rre:~ch of co\.en:lnt in, 290. 
Iiecitals in, wlten evidence, 296 ; P I .  
I'or land sold i ; ~ r  taseq, 296. 
Of corpora:ion, 11ow exechted, 417. 



D E X . l S D  AXD TZEFCS,iL, necessary to terniinate agency. 89, 

D1,:hKRIWR: 

W h e n  disreg:rrtled, 1.19. 

Judg~uent  on conclusive, 334 (31. 

DEPOSITIOR'S : 

Ikpositicns of ~ritnesses are  ne re r  taken by a court while engaged i n  the 
trial of :t cause. TC$~.tlr!l r. Shirk&, 102. See also, pages ?OS, 514. 

D E P O T ,  not n f i s t~ i re ,  110. 

1)IS'JRETIONARY I'O\\'ICII : 

I n  amending process, 64, :~nd  pleatling, 1-12 

I n  granting new trial,  2%. 

\Vhen jnrp are  tnrnpcrerl wi t l~ ,  ti.% (41. 

In manner of s:~lc for :~iscts, ,751. 

I~OiVI<I i  : 

1 .  I n  a ~)roceetIing for tiower, it \\.:1s :~dniitted tlint the 1111sbanci tiid not 
have seizin of ?11e land ti~rring the covertrlre; ITdtl, t11:tt :In ISSIW 

wl~etller Ile vns in possession a t  tile time of his d e : ~ t l ~ ,  c lai~ning the 
Irund as his own, and the f indi~lg tilercon, co~iltl  in no w,~y  affect t l ~ c  
rcwrlt; s i ~ ~ c e  possession does not supply the seizin 11ecesr;arp to s111'- 
port a clnirn for do\rer. I1ccrnc.s v. Bnper, 180. 



E A S E M E N T :  

Conveyance of, for mill purposes, 106 ( 2 ) .  

Right to pass nnd repass over public road, iO5. 

E J E C T M E X T  : 

See action to recover land, and tax title. 

Wife map defend her  title in suit against linsbnnd, 343. 

Bond of defendant, 343. 

E L E C T I O N  F O R  G R A D E D  SCHOOL, 38. 

E S D O R S E R ,  liability of, 467. 

E Q C I T A B L E  L I E S  : 

Creditors of partnership, 00. 

To  secure purchase money, 222. 

E R R O N E O U S  J U D G M E N T ,  GO 13), 197. 

E S C H E A T ,  240 (3), 3%. 

E S T A T E  : 

I n  fee limited over, 284 (2) .  

Of freehold to cornnlence in,futzim, 300. 

1. Defendant in  ejectment is not estopped to show title in n third petson, 
where the execution under which the plaintiff purchased conferred 
no power on tlie officer to sell the land. Peebles v. Pate. 348. 

2. Every estoppel must be reciprocal: i t  most bind both parties: :L 

stranger can neither take advantage of it ,  nor be botinrl hy it. Ib. 

3. Plaintiff can take no advantage of any estoppel that may exist between 
the parties to the mortgage deed in this case. I h. 

4. See also, pages, 334, 508. 

1. Whi le  t l ~ e r e  should be no departure fioin the settled r d e  in ~ e f e r e n c e  
to tlie admissibility of evidence, yet, when one party is allowed to 
get the benefit of evidence not strictly competent, tlie opposite party 



zhould be allowed the same latitude in combatting it. Rnt if i t  
appear that  the conrt admitted improper testimony to an unwar- 
ranted extent and to the prejudice of a party, a new trial will be 
granted. Cheek v. Watson, 302. 

2. Where evidence was received of the prevailing belief in one's family 
and of the general reputation in the neigl~borl~ood, fronl his pro- 
tracted and continried absence, that  he was dead, it  zrtrs held that tbe  
declarations of his deceased wife, as to the fact of her receiving a let- 
ter from him since 11e left, are admissible to negative the  force of t h c  
reputation of the death. Norris r. Edwards, 383. 

3. The dent11 of one who has been absent for seven years or  more is in- 
ferred where it is shoan  that reasonable enquiry has been n ~ a d e  of 
those most likely to hear from him if he were not dead, and that in 
the meantime he has not been heard from. Univeixily v. Harrisoiz, 383. 

4. There is a presnmption of the law that every person dying leaves 
heirs, howvever remote; and it is incnmbent upon the Unive~sity 
clailning land by escheat to rebut this presnmption by proof founded 
upon snch enquiry. Ib. 

5. The testimony of n witness for pl:lintiff' to the effect n~crely that for :t 
long t ime he h:d not heard from tile supposed deceased, or that h e  
ever married and had children, is competent to go to the jury, upon 
an issue as to the death and existence of heirs, but does not raise a 
presnmption that there are no heirs, reqniring the defendants to coni- 
Lnt it. Ib .  

(i. In  an action for specific perforrn:mce of contract for the parchase of land, 
the  plaintiff claimed lie had paid the notes given for the  price, Lut 
the defendant alleged that the plaintiff after paying a part took 1~1s 
the original notes by giving a new note for the balance. The  plain- 
tiff replied that tile new note was for :I consideration other than the 
purchase money, and put in evidence the original notes marked "set- 
tled" and "satisfied in full": and it filrther appeared that for eighteen 
months after snch settlement the plaintiff had failed to dernand a con- 
veyance of the land, and the defendant introduced no evidence ; Held, 
(1) T h e  defendant was entitled to the instruction asked to the  effect 
that there was sonle evidence to go to the jnry to rebut the presnmp- 
tion of payment of the purchase money arising from the bare posses- 
sion of the original notes. 
(2) Where one party introduces evidence in  suppo~ t of his allegation, 
the opposite party is also entitled to the benefit of it as tending to 
support his counter allegation. Jones v. Bobbitt, 391. 

7. The admission of irrelevant testimony cannot be assigned for error, 
unless it appears that the party complaining was, in fact, prejudiced 
by it. Tl'hitehurst 8. Hymcm, 487. 



INDEX. 785 

8. The  deposition of a witness taken in a former action is not admis- 
sible in a subsequent one, nnless the parties and matters in issue in 
the latter are the sanie as in the former. Bryant v. iWulloy, 508. See 
also, Spawow v. Blount, 514. 

9. To  render the evidence cornpetent in such case upon the gronnd of 
privity between the parties, it niust appear that the party offering it 
has acquired an intetest in the subject-matter from a party to the 
former action subsequent to ~ t s  institutions. Privity, in the sense 
here used, is a privity to the former action. I b .  

10. And it must also be shown there was an action pending and properly 
constituted, in which the deposition was taken, involving the point 
in question in the action in which it is offered. I b .  

11. Where a record is set up  as an estoppel to a subsequent action, the 
party tnust aver and prove the identity of the precise point on which 
the fivst action was decided ; and par01 proof is admirsible in aid of 
the record of the first trial, if it  fails to disclose such point. Here, 
there was no record, and, therefore, no foundation for the offered 
proof. I b .  

12. There is no evidence in this case connecting the defendant with the 
alleged larceny, and the court should have so instructed the jury. 
State v. James, 702. 

13. To constitute evidence, the acts and declarations of the accused niust 
in themselves, or taken in connection with other facts, imply crimi- 
nalty in regard to the offgnce charged, and not a mere suspicion of 
guilt. Ib. 

14. Evidence of the understanding of a witness as to the meaning and im- 
port of orders and decrees is nat admissible. They are ascertained 
by the terms in which the orders are drawn. State v. Voight, 741. 

15. The  contents of a public record may be proved in any court by the 
original record itself. The  rnle allowing a properly certified copy 
of such record to be admitted in evidence is grounded on the in- 
convenience of obtaining the original. I b .  

16. The  criminal intent is involved in the intent to do the act which the 
law pronounces criminal. Ib. 

EVIDEKCE: 

Cannot be received to support defence not properly pleaded, 50 (2) .  

Paytuent by one of several debtors, evidence against all, 77 (3). 

Of agency, 101. 

In bsr of action, not competent upon enquiring of damages, 171. 

Newly discovered, when new trial granted, 226. 

50 
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Of parol contract, 254 (2). 

Recitals in deed, when admitted, 296 (2) .  

Of retnrn of officer, 348. 

Mutual accounts, 484. 

Consideration, 491. 

Transaction with decedent, 499. 

I n  homicide, 688. 

T o  explain latent ambignity, 597, 619 (5). 

E X A M I N A T I O N  B E F O R E  MAGISTRATE,  need not be nnder seal, 730. 

E X C U S A B L E  N E G L I G E N C E  : 

1. T h e  court made an order that no civil business would be transacted in 
consequence of the accurnolation of crirr~inal cases which would 
occupy the term. The  defendants' connsel was called horne by illness 
in his family, but before leaving the court he enquired abontthe civil 
canses, and was informed by the judge that it was not probable that 
anything would be done on the civil docket, ancl accordingly so ad- 
vised his client, who also went Iiorne. Upon calling over the civil 
docket on the last day of the term, judgment by defanlt was entered 
against the defendant, on n~otion of plaintiff's connsel who, upon 
examination of the papers, did not find anlong them the defendants' 
demurrer which had been previously filed ; Held, that the conrt prop- 
erly set aside the jndgnient npon the gronnd of e x c ~ ~ s a h l e  negligence 
under THE CODE, 2274. Pickens v. Fox, 369. 

2. T h e  sickness of an attorney is a sufficient excuse for want of diligence 
in perfecting an appeal. Mott v .  Rarnsccy, 372. 

E X C E P T I O N  T O  JUDGE'S  CHARGE,  may be taken in this court, 374. 

E X E C U T I O N S  : 

1. An execution returned i n t o c o ~ ~ r t  with an entry of satisfaction endorsed, 
i r ~  whole or in part, extingnisbes so mnch of the debt and hecornes a 
part of the record in the caw. T h e  officer cannot 11e heard to deny 
o r  co~~t rad ic t  his return : as to h im it is concll~sive, ancl he  and the 
sureties npon his bond are liahle to the plaintiff i n  the execntion for 
the sums so endorsed. Walters v. Moore, 41. 

2. If the retnrn in snch case be erroneom, the officer may have the same 
corrected upon a direct application to the court for that purpose. Ib. 

3. Where, in an action for conversion, it was alleged that the sheriff sold 
property belonging to the party complaining and not to the defendant 
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in the execution; Held, that no recovery can Ire had against the plain- 
tiff in the execution ( the defendant here) where there is no proof that 
he instructed the sheriff to sell or that Ile was present a t  the sale or  
ratified i t  ; or that  he received any portion of the proceeds. Draper 
v .  Ruxton, 152. 

4. Return3 of an officer endorsed npon an execution a re  acirr~issible in 
evidence in all cases where the execntion is evidence. Peehles v. 
Pule, 348. 

5. T h e  defendant in execution and  he purchaser agreed that the latter 
shonld bny the land and Iiold the s a ~ n e  under the sheriff's deed until 
Ire was r e p i d  the p ~ ~ r c h a s e  money ; He:d, that the transaction will 
be npheld in the abrence of fral~rl upon t l ~ e  creditors of the defend- 
ant. Ib. 

G .  I':xec~ition issued upon a jndgment, land was sold thereunder and a 
deed made to the purch:~ser; Held, not competent to have another 
exec~rticrn npon the same judgment and sell the same lands a second 
time for a halance of tlie same debt alleged to be unpaid; and the 
~ ~ i r c h n s e r  under tlie latter gets no title. Ib. 

7. Such a proceeding can be snstwined only when tile defendant srlbse- 
quently : t cq~~i res  a new estate in the land, wlricl~ is snhject to execu- 
tion, or  perpetrates a frand rendering the sale void. Ib. 

8. T h e  defendant in qjectnie~~t  is not eqtopped to show title in a t l ~ i r d  per- 
son, where the execution under which tlie plaintiff purcl~asrd con- 
ferred no power upon the oficer to sell the land. Ib .  

9. T h e  pl;lintifi'can take no ;idvantage of any estoppel that may exist 
bcilweeri tlie parties to the rilortgage deed in this ewe. Ib. 

10. 1Svery c i top l~r l  rllllst bc recsiprocal; i t  rnllst hind bot l~ parties; a 

stranger can neither take :~tivar~tage nf it nor he bound by it. I b .  

11. At e x c c ~ ~ t i o r ~  sale the defcntlant's prolrerty was bid off by the plaintiti 
a t  an iriconsiderable qrln,, in pursumce of an alleged fraudulent 
arrangenient to suppress competition itlnoug bidders; Held, in an a(!- 
tion to i r~i l !e:~cl~ the title acquired by plaintiff; that the sale be set 
aside and t l ~ e  parties [!laced in stulu quo, witliout prej~ldice to the 
pl:ti~lt,iff's remerlicii from lapse of time since tlie sale. Cuwie v. 
Clark, 3.53. 

12. Right  to ticm:~nd personal property exemption before sale, 208. 

IS,YI<C'UTOIIS A N D  ~ 1 I ) M I X I S T R A T O R S  : 

1. \Vhere a distribatee of an eattlte has received more than was due him. 
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the amonnt does not constitute a charge upon his share of the  land, 
and its payment can only be enforced as a personal obligaton. Wil- 
coxon v. Donelly, 24.5. 

2. T h e  mere entry of a credit on a bond, cine the intestate's estate, is not 
su8cient  to raise a presumption of fact that the intestate was present 
a t  the time the credit was entered, where it appeared that the  intes- 
tate's l~usiness had been conducted by an agent. Lockhart v .  Bell, 499. 

3. T o  raise such prest~mption, the  nature of the transaction mnst be s r~ch  
as to require the presence of the deceased person in respect to it. I b .  

4. Personal property in this state belonging to a deceased citizen of an- 
other state, is, by comity, disposed of and tlistribnted according to tlie 
laws of the latter state ; Hence a widow of such person is not entitled 
to have her year's allowance set apart here, thongh she became a citi- 
zen of this state since the  death of her hnsband. Medley v .  Duncan, 
527. 

5 .  Suits against an administrator mnst be bronvht hy creditors of the de-  
cedent within seven years next after the qnalification of the adminis- 
trator. THE ('ODE, $153. This  statute, in favor of the estates of 
deceased persons, is an abwlnte bar unless suit is bronght within 
the time specified, whether there he assets or not in the hands of the  
representative. Lnwrence v. Sorjleet, 533 ; and Worthy v. McIntosh, 
536. 

6. JVhile the advertisement for creditors to present their claims is an in- 
dispensable prerequisite to its operation, yet, as to the time from 
which the statnte begins to rnn, it is incidental. I b .  

7 .  :\nd where a snit is brought Oy one ndn~inistr,ttor against :mother, i t  
rlltlst br coniri~enced within seven years next after the right of action 
vests in tlre plaintiff nnder his appointment. Ib. 

8. Where an adrnini~trator  dies I~efore he settle'; tlre estate of his intes- 
tate, an adrninistrator tle bonis non must be appointed to coniplete the 
administration, and tlie latter is the proper [)ar ty plaintiff o r  defend- 
ant  in a n  action to recover the nwets or e f i c t  a settlement of the 
estate of the first intestate. Lrn'ni~'ersity v. Hughes, 537. 

9. The  personal representative of a. deceased ;~tiininistrator holds the u n -  
administered assets of the first intestate for no other pr~rpose than 
to t r~ rn  them over to the adrninistrator rle bnnis non. Tb. 

10. A n  acconnt of an acln~inistr:~tnr aurlited I I ~  ccorn~nissioners appointed 
for that pnrpose, whose report was returned to conrt and recorded, is 
not a conclnsive settlement of the estate. T h e  next uf kin a re  not 
hound I)? it, and the ad~ninis trator  hirnself ma!., in x proper case, 
explain or  correct i t .  I b. 
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11. A simple admission by an execntor of the correctness of a claim against 
the testator's estate, and a verbal promise to pay the same out of the 
assets, will not arrest the rnnning of the statute of limitations, where 
there is no proof that the creditor refrained frorn sneing a t  the re- 
q ~ ~ e s t  of the executor, or  that there was any agreement for jndnl- 
gence. Wiitehur.st v. Dey, 542. 

12. T h e  act of assembly in reference to filing claims against a decedent's 
estate and their adn~ission by the personal representative, and making 
it unnecessary to sue upon them to prevent the bar, applies only to 
those that were filed at  the  time of the passage of the act and were 
not then barred. THE CODE, 2164. Ih. 

13. The  lcgiilature may regr~late the time in which suit may be brought 
against a debtor bejore the claim is barred, b ~ ~ t  i t  cannot expose him 
to snit by an act passed after the bar becomes a full defence. Ib. 

14. In  a petition to sell lands for assets to pay dehts, a mortgagee of the 
interest of one of the heirs-at-law was improperly admitted a party 
defendant. Snch claims cannot be set up in this proceeding. Battle 
v. Duncan, 546. 

1.5, When the administration is complete and the fund to be distributed 
1s aicertained, the mortgagee may prefer his claim to the real estate 
fund ; and an assignee of the next of kin may also assert his in the 
distribution of the personal estate. Ib .  

16. In  a proceeding to sell lands for assets to pay debts of a decedent, the 
conrt has the power to decree a bale of the  whole or any particular 
part thereof, in such manner as to size of lots, kc.,  as may be most 
advautageons to the parties and the estate. THE CODE, 81444. 
The disrretion as to the quantity to be sold and the manner of sell- 
ing is not an arbitrary one, but a sound legal discretion. Te'ellett v. 
Aydlett ,  551. 

17. In a snit for the penalty denounced in THE CODE, 21522, in reference 
to administering upon estates, a complaint which fails to state that 
the defendant "entered upon the administration of the estate without 
obtaining letters," is detnurrable. Currie v. Currie, 553. 

18. T h e  mere act of taking possession of the decedent's property and con- 
vertlng i t  to the defendant's use, may constitute him an executor de 
son tort, and subject him to the demands of creditors of the estate, 
but does not render him liable to the penalty. I b .  

19. Where the record showb that  a party through his counsel assumed the  
defence of an action as administrator, the regularity of his admission 
as a party i n  place of his intestate is sufficiently established, though 
the death of the intestate as having occurred durinp the progress of 
the cause was not suggested, and no service of the notice issued to 
him appeared to have been made. Alexander v. Pat ton ,  557. 
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20. An execcltor who pays his personal tleht out of :issets of the estate 
commits a drcasirtrit, and his creditor wlro knowingly receives the 
money thus misapplied is guilty of collusion and l ia l~le  to :in actin11 
fo r  the amount, whether he believed the executor to be solvent or 
not. ( T h e  decision on former hearing, 87 X. C'., 34, affirrrled). 
Grunt v. Bell, 558. 

21. Therefore, where the executor obtains judgment against a defend:mt 
in favor of the testator's estate, and the tlefencl.int pays a part thereofin 
cash and a part in notes clue from the executor perwnnlly ; H e l d ,  
that the latter did not operate a discharge of any por t~on  of the jiidg- 
mnt - the  same being the property of the eitate and not of tile execu- 
tor personally ; and hence the defendant in thi i  case i i  liat)le to the 
payment of the balance due  npon the jurlgnrent, bnt is entitled to 
the benefit of w h a t  mny be due the exewtor  r~nder  his testator's will. 
I b i d  

22. T h e  points in reference to suretyship, notice and statiite of liniita- 
tions, argued by coi~nsel, were held untenableant l  not applicable to 
the facts of the case. 

23. Where one receives rnoney in his capzrcity :is administrntor, he can- 
not withhold i t  from the next of kin of Iris intestate lipon theground 
thnt i t  is not a part of the trust estate. Suin v. Bailey, 566. 

24. An adn~inistrator of a deceased guardian, under the law in force pre- 
vious to the adoption of the Code of Civil Procedure, was bound to 
take reasonable steps, by suit or otherwise, to sealre  trust funds until 
they conld he legally delivered to a succeeding guardian. Jemi7egs 
v. Copeland, 572. 

25. And where such administrator collects rent of land, h e  is accountable 
for the same as assets. Ib. 

26. A n  administrator is not chargeable with negligence in failing to col- 
lect a debt solvent in January,  1866, but became insolvent a t  the 
close of the war. Ba t  where he sells personal property he is charge- 
able with the price of the bid, scaled under the act of 1865-'66, ch. 
38, and not for the value of the articles sold. Ib .  

E X E C U T O R S  A N D  ADMINISTRATORS:  

Statute of limitations, 96 (2). 

Plea of statute of limitation to motion for leave to issue execution, 395 

Non-payment of judgment, breach of bond, 530. 

Advice of court, 604. 

Power to sell land, 607. 

E X E C U T O R S  D E  SON TORT, 553. 



INDEX. 791 

F S L S E  P R E T E N C E  : 

The  offence of obtaining goods by false pretence is a misdenleanor, pun- 
ishahle by fine not less than $100 nor more than $1,000, or by impris- 
onment in the penitentiary for not less than one nor more than five 
years, or both, at the discretion of the court. Stute v. Crumpler, 701. 

F E E ,  may be limited after fee under statute of uses, 234. 

F I X T U R E S ,  what are, and what are not, 110 ( 2 ) .  

FORECLOSCRE S A L E ,  when enjoined, 32; when not, 256, 259. 

F R A U D  B Y D  F R A U D U L E N T  CONVEYANCES : 

A debtor nnable to pay his indebtedness in full, has the right to prefer 
creditors, if he make no reservation for his own benefit to the injury of 
creditors unprovided for, Guggenheimer v. Brooljeld, 232. 

F R A U D  : 

I n  judgment, remedy against by new action, 177. 

Attachment proceedings, 232 (2) .  

When  not suggested in pleadings, no issue in reference, 235 (2), 

Between landlord and tenant, 276 (3). 

I n  suppressing biddings, 355. 

F R E E H O L D  I X  FUTURO,  320. 

GOODS SOLD A S D  D E L I V E R E D ,  proof of value on enquiry of damage 
upon judgment by default, 171, 493. 

G R A D E D  SCHOOL, ELECTIOX F O R  : 

I .  An election was held in the city of Newhern under the rules and regu- 
lations governing the city elections, in pursuance of the act of 1883, 
ch. 117 (to establish graded schools in Newbern), and the proposition 
submitted to the qualified voters whether a tax shol~ld be levied to 
establish the graded schools; Held, that the declaration of the result 
of the same by the mayor and city council, under the authority con- 
ferred by the act, that a majority of the qnalified. voters approved 
the proposition, is conclusive until reversed by a direct proceeding. 
Smallwood v. Newbern, 36. 

2. T h e  injunction to restrain the collection of the tax complained of in 
this case was properly refused. Ib.. 
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3. The validity of an act of asseriibly will not be determined upon a mere 
snggestion in an affidavit in injunction proceedings that the same is 
not valid, but only where the qneston is raised by proper pleadings 
and for the purpose of testing its constitutionality. 16. 

4. See also, page 441 

GRANT,  presumption of, 330. 

GROSS NEGLIGEKCE,  693. 

G U A R D I A N  -4ND W A R D :  

1. Upon the facts found in pursuance of previous adjndicationi in this 
case ( 8 1  N. C., 208, and 86 LU. C., 1901, nod npou confirmation of 
the referee's report, the plaintiffs are entitled to jndgrnent against 
the parties to whom the money due the ward was wrongfully paid. 
Rufin v. Harrison, 569 

2. A gnardian surrendered his office in Narch, 1863, to one whom he 
snppowd to be his legal successor and made a settlelnent with Iiiui, 
though he was not regnlarly appointed guardian until Deceniber fol- 
lowing, but in the meantime acted as such in good faith ; Held, that the 
rrlanagernent of the fnnd from March to December must be treated as 
an exercise of an agency of the forrner guardian, whose bond is 
responsible for any loss resnlting therefrom. Jemings v. Cope- 
land, 572. 

3. A guardian is personally respons~ble for the amonnt of trust funds used 
in the purchase of a note which was assigned to him individually, 
and without any declaration of the tru,t, but is not in defanlt for 
converting depreciating Confederate currency Into notes. I b .  

4. The  act requiring service of sumnlons and copy of coniplaint upon 
infant defendants before appointment c~f gnardian ucl litem, went into 
operation after this proceeding was begun. THE CODE, 2387, cnrinp 
defects where there was no such service, adverted to. Howerton v. 
Sezton, 581. 

5. Thiscaseis governed by the forrner law (C. C. I?., $59), and the failure 
of the guardian to answer the petition to sell the land for partition 
worked no injury to the parties, it  appearing that a sale was neces- 
sary to their interest. I b .  

6. I n  such case, the court will not set aside the sale for want of precision 
in the record, and in the absence of fraud. Ib .  

7. The  lestator expressed a wish that farm profits be applied to debts and 
then to education of children, but they turned out to be insuflicient 
for this purpose ; and a sale of the land was upheld, as the interest 
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on the money wonld more directly conduce thereto, and as there was 
nothtng in the will to p ~ o h l b i t  conversion. I b .  

8. This  case is remanded to the end that there may be an enquiry as to 
the payment of the purc>hase money and the manner of its disposi- 
tion. and that other parties drfendnnt may be brought in if neces- 
sary. I b .  

9. A gliardian who receives money by virtue of his ofice and for his ward 
cannot exonerate 11imseIf f r o n ~  liability by showing that the same 
Ir)elongetl to the ward's father, as a part of his life estate interest as 
tenant I)y the courtesy, b r ~ t  was paid by him to the guardian. Burke 
v. Turner, 588. 

10. T h e  fund here belonged to the  ward, subject to the life estate interest 
of the father, and if paid by the latter to the guardian, nnder a mis- 
take of law as to llis rights, lie cannot successfully assert a claim to 
recover it hack. I b .  

G U A R D I A N ,  TESTAME?U'TARY, 615 

H E I R S ,  presnmntion of, 385. 

H O M E S T E A D  \ E D  P E R S O N A L  P R O P E R T Y  E X E h l P T l O S :  

1. A widow is not entitled ti, homestead in lands of her husband if he die  
leaving children-minors or adults. Saylor v. Poulell, 202. 

2. A n  heir twenty-one years old is not entitled to I~ornertead in the lands 
of h i i  ancestor. I b .  

3. The  debtor's estate, in its entirety, in the homestead, is protected from 
sale nnder execution until the expiration of the period of exemption. 
THE CODE, 2501, and following. T h e  law proh~bit ing the sale of the 
"reversionary interest"  ha^ not been changed by the fact that theac t  
of 1870 (Bat. Rev., ch. 55, &26) is not incorporated into THE C'ODE. 
Markham v. Hicks, 204. 

4. The  legal effect of the homestead laws is to protect the occupant in 
the enjoyment of the land set apart as a homestead, unmoleited hy 
his creditors. I b .  

5.  Ko judgment lien attaches to the homestead where the debt was con- 
tracted since May 1, 1877 (ch. 253). Ib. 

6. A debtor has the right a t  any time before sale nnder execution to 
demand that  his personal property exemption be laid off. A failure 
to make such demand a t  the time of the  levy does not d per ate a 
waiver of such right. Shepherd v. Murrill, 208. 

7.  Where  a mortgagor conveyed his personal property, more than $500 
in value, with a clause in the deed reserving his "personal property 
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exemption allowed by law and to he selected by h im"  ; Held, that the 
title to the whole of it passed to the mortgagee and remained in him, 
until the exempted articles were legally set apart ;  and the s in~ple  
act of executing a second mortgage conveying a part  of said prop- 
erty, is not a selection of said part, nor a separation of the same 
from the b ~ l l r .  T h e  second mortgagee in such case holds in subor- 
dination to the prior conveyance. Norman v. Craft, 211. 

8. Statute of limitations does not run against debt owing by homesteader 
during his interest in homestead, if the same has been laid off; 399. 

HOMICIDE : 

1. T h e  prisoner and his sister were examined as wihesses in his behalf, 
from which i t  appears tha t  the prisoner, having heard that an im- 
proper intimacy existed between his sister and the deceased, and that 
the  latter was about to Ieave the neighborhood, went to see him and 
urged him to niarry her before he left. T h e  deceased peremptorily 
refnsed to do so, and thereupon a difficulty ensued in which the pris- 
oner killed tlie deceased. I n  reply to the testiniony of the female 
witness and to contradict he r  and the prisoner, the state introduced 
a letter, written by the deceased to the female witness the night 
I~efore the homicide, addressed tu hut never received by her ; Held, 
on trial for murder:  
(1) Upon an inspection of the testimony and the  letter, as set out in 
the  record, that the latter does not contradict the former, and it was, 
therefore, incom peten t for that  pnrpose. 
(2) T h e  letter was not competent to prove any fact stated by the 
deceased, and especially that he intended to marry her, because in 
this view i t  was hearsav merely. 
(3) Nor was it competent as original evidence of the  state of the 
affections of deceased towards he r ,  from which the jn ry  might draw 
the  inference that  the  deceased intended to marry her, since i t  does 
not contain anything indicating a purpose on his part to do so. State 
F. Shields, 687. 

2. Charge tha t  wound was inflicted with a rock, proof that  i t  was with a 
stick, no variance, 658. 

3. Discharge of jury before verdict, 664, 668. 

4. Judge's charge in reference to burden of proof, 668 (6), 676. 

H U S B A N D  AND WIFE: 

1 .  A deed made in 1852 by husband and wife, conveying the  wife's land 
was required to be first acknowledged by the  husband and wife, and 
then her privy examination taken ; and unless this order  of acknowl- 



INDEX. 

edgment and probate, under the Revised Statntes, ch.  37, &&lo ,  11, 
was observed, tlie deed is ineffirient to pass title e i t l~e r  to the interest 
of the wife or  that of the Iiushand as tenant by the conrtesy initiate. 
McGlenne~y v. Miller, 215. 

2. .i husband tenant by the courtesy i;iitiate has an interest in the land, 
and is a necessary p:lrty to a suit respecting i t ;  and if he r e f ~ ~ s e  to 
become a co.plaintiff' in an action by tlre wife to assert her  right to 
the property, he should be made a party defendant. Ib. 

3. But where the action concerns her separate property, or  is between 
herself and her I~u;iband, @he may sue alone. THE CODE, $178. Ib. 

4. A married woman, her hnstmnd joining in the deed, conveyed land 
she owned anti received n deed for a tract of greater value, in pur- 
unnnce of an arrangement to exchange the tracts ; she agreed to exe- 
cnte note and rnortgage to plaintiff' on the latter tract to secure the 
difference in the price, which was accordingly done, jointly with her  
husband; but she refilsed to acknowledge that the mortgage was exe-  
cnted of her own free will ; Held, that, while she cannot be cornpelled 
to make the acknowledgment, the contract is binding, and the land 
conveyed to her suhject to the payment of the price, by reason of an 
eq~ii table  lien in favor of the plaintiff; if she keeps tlie property she 
mnst pay the debt. Rut the land is not chargeable with the debt 
doe by the  hushand to the plaintiff; and inclnded in the note. Bums 
v. McGregor, 222. 

5.  Where a wife asserts an independent title in herself, she has the right 
to intervene and defend it in an action of ejectment bronght against 
her husband. Tuylor v. Apple, 343. 

6. T h e  defend an^ here is allowed to defend without bond, upon affidavit 
of inability in accordance with the reqnirement of the act of 1869-'70, 
ch. 193, which was in force at  the time this suit was brought. Th i s  
act is modified by THE CODE, $237, in  reference to the affidavit, that  
is, in requiring the party to state "that he is not worth the amount 
of the  undertaking in any property whatsoever, and is unable to give 
the same." I b .  

7. Trust deed of, 239. See Trusts, 4. 

I N  F O R M A  P A U P E R I S ,  one suing not entitled to costs, 182 (3). 

I K D E M N I T Y  BOND, want of does not affect injunction, 125 (6).  

I N D I C T M E N T  : 

1. A n  indictment for mnrder charged that the mortal wonnd was inflicted 
with a rock, and the proof was that  the  instrnment used was a s t i ck ;  
Held, no variance. T h e  instrument of death laid in the bill and that  
proved a r e  of the same character and nature. State v. Oould, 658. 
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2. . i n  indictrl~ent c l~arg ing  a misderneanru 21s a f'elor~y does not raise the 
grade of the ozence; calling it :L felony does not make it one. Stole 
v. Ed~mids, 710. 

3. A motion in arrest of judgment cannot be grounded upon tlie fact that 
the prosecuting witness war f i~reman rjf the grand jury and endorsed 
the bill of ii~dictment. Stccte r7. Cunnor~, 711. 

4. :in indictment fur removal of crob~ in violation of the THE CODE, 
Zl759, charg i~ lg  the defendant with reini,ving the Fame, " withont 
satiaf:ving all leins on wid  crop,!' is defective. T h e  words of tile 
statute, " before st~tisfying :111 the liens l~elcl by the l e s s w  or his clssigns 
on said crop," shi~nld have been fi~lloveti. Xerr i t t ' s  ease, 89 S. C., 
506, approved; State v. Rose, 7 12. 

5. T h e  lessor lria~relf is indictable naltler this stxtnte for removing the  

crop or any part thereof, wllere lie liar prerinrlsly conveyed his in- 
terest in the same to :L third party. I b .  

6. Jtidgment can he arrested only for matter appenring, or for some mat- 
ter ah ich  ongltt to, bnt does n11t appear in the recwrd. State v.  L a -  
nie~. 7'14. 

7. Neither a motion in ltrrrest nor a mrltion to ynash will lie upcm the 
ground that the endorsentent on a bill thal the witnesses were sworn 
and sent to the grand ju ry ,  is not signed by the clerk, for i t  is no part 
of the record. I b .  

8. There is a p rewn~pt ion  in favor of the legality of the finding of the 
jury. 1 b .  

9. But where the nccnsed establishel. tlie fact that the bill was fnnnd ni th-  
ont evidence or  upon illegal evidence, it may be quashed or the rnat- 

ter pleaded in abatement. 1 6 .  

10. I n  an ilidictrnent for an atterltl~t to comn~i t  a crlrne (here burglary), 
some overt acts of the acct~sed, which in the  ordinary course of things 
would resnlt in the commission of the part ic~i lar  crime, must be 
alleged and proved. State v. Colain, 717. 

11. An indictment under the statute for burning a barn mnst aver that  
the act was done "with intent thereby ro injure or defrand" some 
persnn. T H E  CODE, $985, sr~b.div. 6. And an indlctn~ent  for such 
nfence at common law mnst charge that the barn contained hay o r  
grain, or is parcel of the dwelling-ho~rse. State v. Porter, 719. 

12. In  an indrctment for hurning a warelmuie under THECODE, $985, 
sub-div. 6, the intent to in.jure the  owner i i  made an ingredient of 
the  offence and mnst be charged and proved; it was, therefore, error 
in the court nnt to snbrnit the question of intent as one of fact to the 
jury. State v. Phifer, 721. 
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13. There is a presumption of law that one intends the natural conse- 
quences of his act, but thi8 establishes only a primafacie case against 
the  accused, and throws the burden of proof upon him to rebut the 
presumption. I b .  

14. A n  indictment for cruelty to animals, charging that the  defendant 
"d id  uolawfnlly and wilfully" cruelly beat, &c., was held to be suf- 
ticient under the act of 1881, ch. 368 (THE CODE, #2482), and cognieit- 
ble in the  snperior court. State v. Allison, 733. 

15. S u c l ~  offence, under the act of 1881, ch. 34, must be charged to have 
been done " ~ua l ic ious ly ,~~  and ib within the jurisdiction of a justice 
of the peace. I b .  

16. A party charged with injury to stock runping at  large, cannot be 
allowed to set up, as matter of defence, the provisions of the "stock 
l a w "  mnking it nnlawful for the owner to permit his stock to run a t  
large. State v. Rivew, 738. 

17. Section 94, chapter 32, of Battle's Revisal, was not repealed by the 
act of 1881, ch .  172 ;  but the cotlrt intimate that the aarne has been 
changed by THE CODE, 51002. 

18. T h e  criininal intent is involved in the intent to do the act which the 
law pronounces critninal. Slate v. Voight, 741. 

19. An indictment charging the commission of an offence on Snnday 
(Iieie selling liquor), when the doing the act on that day is the gist 
of the orence, though i t  names the day of the month which does not 
fall on Sunday, is sufficient, and may be bupported by proof of its 
con~m~ss ion  on a Sonday. State v. BI-yson, 747. 

INFANT,  judgment against not void bnt irregnlar, 107 (3) .  

ISJUNCTION A N D  BECEIVER : 

1. An injnnction granted before the issuing of a surnmons in the action 
is premature. G ~ u n t  v. Edwu~ds ,  31 

2. An injunction will be granted to postpone a sale of land by a mort- 
gagee under the power contained in the deed, nntil the hearing of 
the case, where the affidavits show there is a controversy as to the 
amount due, arising out of n~inlerous business transactions between 
the parties; and in snch case i t  was proper in the court to make the 
restraining order conditional upon the mortgagor's executing a. bond 
wit11 justification to indemnify the  mortgagee. Bridyers v. Morris, 32. 

3. A n  order appointtng a receiver of a defnnct corporation with power to 
receive into his possersion all the effects of the company, and also 
investing him with the usnal rights and powers of receivers, involves 
the correlative duty of delivering the same to him by the late officers 
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or the company in whose hands the funds are, although not expressly 
required in the decretal order. Young v. Rollins, 125. 

4. The  three year limitation in reference to the appointment of receivers 
under Rev. Code, ch. 26, $6, +es not apply here. Ib. 

5. A receivership continues as long as the conrt may think i t  necesfiary to 
the performance of the duties pertaining thereto. Ib. 

6. The validity of an injunction is not affected by a failure to require alt 
indemnity bond to accompany it ; nor is :t party for that  reason justi- 
fied in disobeying the mandate, but if aggrieved, his remedy is in a 
motion to dissolve. Ib. 

7. The  act of assembly requiring a defendant in ejectment to give bond 
for costs and damages before putting in a defence to the action (THE 
CODE, $2371, does not abridge the power of the conrt to appoint a 
receiver to secure the rents and profits. Kron v. Dennis, 327. 

INJUNCTION,  against tax for graded school, 37 (2):  

I N J U R Y  T O  STOCK, 735 .  

I N Q U I R Y  OF DAMAGES, upon judgment by default, evidence in bar of 
action not corupetent, 171. 

I K T E N T ,  741 (5) .  

INTERLOCUTORY ORDER, may be corrected on motion, 177 (3 ) .  

I R R E G G L A R  J U D G M E N T ,  60 (3) ,  197. 

I R R E L E V A X T  TESTIMONY, 487. 

ISSUES : 

Submission of, 82 (4). 

Of fact, jurisdiction, 125, 192. 

As to damages in ejectment, when submitted, 302 (2 ) .  

JEOPARDY,  664, 668. 

JUDGE'S  C H A R G E  : 

1. The failure of a judge to charge the jury specially upon a particnlar 
point, where there are more than one presented by the evidence, can- 
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not be assigned for error in this conrt. T h e  party complaining shonld 
have submitted a prayer for special instructions upon the trial. Brown  
v. Calloway, 118. 

2. An error in the charge of the  judge, which is not unfavorable to the  
party complaining, is not ground for a new trial. Cowles v. Hall ,  330. 

3. I t  is the duty of the judge, a t  the  request of a party to a n  action, to 
put his instr~ictions in writing and read them to the jury. THE 
CODE, $414. But where the court, as here, gave oral instructions not 
differing from those set out i n  the written charge, and the appellant 
makes no suggestion to the contrary, his exception to the oral par t  
of the charge does not constitute ground for a new trial.  Currie v. 
Clark, 365. 

4. If  there be error in  the charge of the  judge, i t  is deemed excepted to 
withont filing any formal objection by the party complaining (THE 
CODE, 2412), and rnay be taken advantage of for the first time in this 
conrt. Lnwton v. Giles, 374. 

5 .  I f  a party be entitled to special instructions asked, i t  is sufficient if 
the conrt give them in substance. Puttemon v. McIver, 493. 

6. It is snfficient if the jndge in charging the jury gives the substance of 
the testimony of the witnesses; and especially so, where he asks conn- 
gel if a recapitulation of the evidence in detail is desired, and no re- 
,qnest for the same is made. State v .  Gould, 668. 

7. A charge upon the subject of reasonable donbt cannot be made the 
subject of exception, upon the ground that the judge superadded a n  
explanation thereof when such explanation is i n  itself a proper one. 
Ibid. 

8. On trial for murder  the judge charged the jury, among other things, 
that the prisoner is 11ot required to prove matters of excuse or  miti- 
gation beyond a reasonable donbt, but to the satisfaction of the jury ; 
"bu t  the degree of proof is not so far relaxed that h e  rnay establish 
them by a bare preponderance of evidence, but must do so to the sat- 
isfaction of the jury"; Held,  no error. T h e  meaning of the  instruc- 
tion is, that the jury rri~lst be sati8fied; and if not satisfied, a bare pre- 
ponderance of proof will not do. Stute v, Curlan$, 668. 

9. T h e  rnle laid down in FViUiillis' case, 63 N. C., 26, that the burden of 
proving matter of mitigation rests npon the prisoner, &c., and affirmed 

by repeated decisions of tile court, is the settled law of this state. 
Stute v. Mazon, 676. 

10. T h e  conrt charged the jury in this case that "if deceased attacked with 
the rock and knife, the prisoner, not having provoked the fight nor 
willing to engage in it ,  might use thenecessary means of self-defence, 
but the jury and not the prisoner must jndge of thenecessity. And 
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if a deadly weapon was used, and the attack indicated a purpose to 
endanger the prisoner's life or inflict great bodily harm, he was not 
compelled to flee, hut might defend his person and plrrwe his adver- 
sary, to disarm him, but for no other purpose"; Held, no error 16.  

JUDGE'S C H A R G E  : 

Upon negligence in railroad company, 66, 69. 

Agency, 101. 

Inspection of instrument, 282. 

Negligence, 375. 

Whether  there is evidence, 391. 

JUDGE OF SUPERIOR COURT, compensation of for holding extra terms, 
115. 

J U D G M E S T  : 

1. h court has no power to set aside or u~odify a final judgment at a sub- 
sequent term, except npon petition to rehear ; or upon the gro~ind of 
mistake or excusable negligence; or to correct the record so as to 
make it speak the truth. X o o ~ . e  v. Hinizant, 163. 

2. T h e  judgrnent in claim and delivery should he in the alternative ; tha t  
is, for delivery of the specific property if to 11e liad, and if not, then 
its value as assessed by the jury. Couizeil v. Areretl ,  16s. 

3. \There the parties in such case comprorniseci the matter and agreed 
upon a jitdgment that  plaintiff should p i ~ y  defendant a certain sum 
and costs of suit, dispensing ~\- i th  au order for restitution, such juiig- 
merit is binding on the aureties to the plaintiff's undertaking. Ib .  

4. h summary jlidgrnent may be entered n p  again* the sureties. Ib .  

5. Cpon  an enquiry of damages, in a snit for goods sold and delivered, 
where jndgment was taken by default for. want of an a n w e r ,  evidence 
in bar of the actiton is not competent. T h e  j~ldgrnent by defa111t ad-  
mits the cause of action, and the plaintiff is only required. u p o n  the 
enquiry, to  make proof of the delivery of the goods and their value. 
Lee v. Iin~c(pp; 171. 

6. A. judgment by default final for want of an answer in a suit npon a 
bail bond cannot he sustained. I t  shorrld h a r e  heen iriterlocr~torp and 
the dan~ages enquired of hy the jury. Boztlhac v .  JKillei., 174. 

7 .  T h a t  the riieasnre of darnages for a breacli of iuch bond is the amount 
of the debt recovered, is hut tlie rule to guide the jury i11 assessing 
damages. Ib. 

8. X jndgmrnt by consent cannot Le corrected by the court withont tile 
consent of all the parties to it. I t  is not tlie jntlgrrient of the co111.t 
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except in the sense that it is recorded and has the effect of a judg- 
ment. I n  such case the court can only correct its own errors in  rnak- 
ing the  entries, as for instance, the misprision of it$ clerk. L31c- 
Ectchem v. Kevchne~., 177. 

9. A p r t y  co~nplaioing of snch judgment upon the gronnd of fraud or 
mistake, can seek redress by institnting a new action. Ib. 

10. * i n  interlocutory consent order may be corrected upon motion in the 
cnose. 10. 

11. T h e  judgn~eii t  of n court Ilaving jurisdictioll of the parties and tlie 
s~ibject-ln:ttter, though irregular, is valid nntil reversed ; and if re- 
versed, a purchaser in good faith :ct a sale made i n  purs~,ance of soch 
judgment will he protected. Eizgicind v. Gamer, 197. 

12. A jndgment against an i ~ ~ f a n t  is not aLsolntely void, but i r regular ;  and 
i f  set aside, tile interest of a. borm,fide purcli:lser ilnder the judgment 
without notice will not be affected. ib. 

13. T h e  co l l r t~ ,  being ope11 to non-residents in asserting their right to prop- 
erty liere, will go no fg~rther i n  protecting them tll:~n residents from 
the consequences of unreasonable del:iy. ib. 

14. .I judgnrent rendered ul)on tiemnrrer is :IS conclnaive, by way of estop- 
pel, :IS n verdict finding the fiicts confessed would ]lave beell. ,John- 
son v. P u t e ,  334. 

15. Judgriient iipon confirmation of 1,eport settles :ill matters taken into 
the account, and ba1.s any clnirn whicli ought to have been set up in 
that reference. TVr'ilic!~il.s v. Bcrici~elor, 364. 

16. But  where s~ibsequent collections are made, :L claim for compensation 
for services in respect to them is proper to be nlloned, upon enqniry 
;cud evidence. Ib.  See Reference. 

17. J~lcigment final entered on coniirniing :r referee's report, is not open to 
s n~otion,  : ~ t  a subsequeut term, to correct an error  in tlle method of 
cornpnting interest adopted by tlie referee. G'ci i ,~e l t  v. LOW: 368. 
See Reference. 

18. Motion fol lcnve to issue execution to revive n dorlilant judgnlent may 
be granted tlie plaintiff, althougli he had brought another action for 
tlie salrie debt :ma recovered jtidglnent therein. NcLeccn v. Mclecm, 
530. 

19. LVIlere the plaintifY recovered :I pcrsonnl judgment :~jiainst an adniin- 
istrator, and snbseqnently 5aed his ;tdnlinistration Oond, alleging a 
breach i n  the non-payment of wid  jndgment ont of aksets wl~icli 
i~fterwards came into his hands, and recovered judgment thereor ; 
Held, tha t  the first judgment was not merged in the last, but botll nre 
separate securities for tlie same debt, and satisfaction of one dis- 
charges both. 1 6 .  

51 
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J U D G M E N T :  

Of Justice of the  Peace, may he set aside by direct application, 60 (2). 
Erroneous, irregular and void, 60 (3). 
Of this court to what extent i t  niay be modified by court below, 120. 
Upon confirming referee's report, 364. 

.JUDGME?iT L I E S ,  does not attach to homestead, when, 204 (3) .  

J U D I C I A L  SALE : 

Pnrcliaser nnder judgment will be protected, though the judgment may 
he reversed. 19 i .  

J I J R I S D I C T I O S  : 

1. 'The jurisdiction of this court over "issues of fact," under article four, 
section eight of tile constitution, IS restricted to interlocutory and 
final judgments which are  exclusively equitable in their nature, and 
which a court of equity as a distinct and separate tribunal could 
alone render, under the  former system. Young v. Rollins, 12.5, and 
see also, 192. 

2. T h e  superior court has no jurisdiction of a n  action to recover upon n 
running account of $312 where i t  is shown that frdrn time to time the 

defendant had reduced the amonnt by sundry payments, to a son1 
nnder $200 a t  the time the  action was brought. V h i l e  the sum 
denlanded ordinarily determines the jnrisdiction, yet the plaintiff' 
must make his  demand in good faith and not for the pnrpose of giv- 
ing the court jurisdiction. 'FVisemcm v. Mitl~erow, 140. 

T h e  jurisdiction of the supreme coort over issues of fact, under article 
four, section eight of the consiitution, will be assurned upon two con- 
ditions: I .  I f  the matter be of such an equitable nature as a court 
of equity under the former system took exclnsive cognizance of. 2. 
I f  the proofs are  written and documentary, and in all respects the 
same as they were when the judge of the  conrt below passed upon 
tliem. Wo~thy v. Shields, 192. See also, 125. 

.L party under the present system has a right to a ju ry  trial of an issue 
of fact, as well when i t  involves an equitable as a legal element en- 
tering into the  merits of the controversy. I b .  

Action for deceit and false mnrranty, in superior court, 137. 

I n  action on contract for rent (snni not exceeding $2001, not ousted 
I\ heti relief is asked which court has no power to grant, 186. 

Where  account is "split up"  nncler n single contract, 478. 



1. Juror8 of the origin111 11anel constitute a dibtinct panel ;  : ~ n d  when the 
same is gone through without forming a ,jury for the trial of :I 

capital off'ence, the jurors stood aside at  the instance of the prosecn- 
tion (when s u c l ~  is the case) must be brought forward and cl~al lenged,  
or  tendered to the prisoner, before resort can be had to the special 
yenire. State v. TCTcishington, 664. 

2. T h e  special venire is in aid of the original panel, and only such jurors 
:Ire taken from i t  as are  reqnired to form a jury after the original has 
been exllnnstccl. Ib. 

:;. A juror su~nrnoned on a specictl wnire is qualified to serve if h e  is a 
freeholder only. T E E  CODE, z l i38 .  State v. Cu~land,  6%'. 

4. Cnt tales-jr~rors and those of the originnl panel a r e  required not only 
to be freeholders, but to I1avc paid their taxes for the preceding year, 
which, under section 1722, is the year preceding the one in which 
the tax returns, fro111 wllicl~ j ~ ~ r o r s  a re  selected, arc  laid before the 
connty con~~rrissioners. Sltrte 1,. $Vatson, SG X. C., 624, correc:cd. Ib .  

5 .  T h e  finding of the judge in tlrc ctrllrt below as to whether :L juror has 
p i i d  such t a s  is not reviewable on appeal. 10. 

.JliRY TRIAL:  

\Vaived, cannot afterwards be den~nntied, lci9 (21. 
Cannot be waived in C I , ~ I I I ~ I I : I ~  cnseu, 740. 
S o t  conten1p1:rled by :let allowing controversy w i t l ~ o ~ l t  :~ction, 163 
l t igh t  of, to try i ~ s n e  of h c t  involving eqnitable clement, 102. 

2 .  21jr1clgr11eut ~~cntleretl by n j~rstice of tile peace without notice to the 
ilcfend:lnt rn:ly be set :~siilc by :L direct npplicntion to  tlte jnstice; ant1 
where he refuses to do so, the proper conrse on :lppe:~l is to givc 
j~~dgnien t  ~ . e v e r s i ~ ~ g  his rtiling, anti not to direct t l ~ e  ,jnstice to enter 
j ~ ~ t l g ~ n c n t  vncatinji t l ~ e  originnl judgment. I h .  

::. I l r rnr~eo~ts ,  irrcg111:1r :lilt1 voi(1 j~lilgnients ~lefinctl, :tnd e f f k c l  of tlis- 
cnssetl, 10. 

I,.4SDI,ORD >LSD TI<S;\ST : 

1. .< tentint nlny re1111~\.e a b ~ ~ i l d i n g  erected I)y 11in1, for t l ~ e  better e11,jo.v- 
rncnt of his trnde, wllile 11c remnini in poswsion of the 1an:l. I3ut 
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if Ire neglects to avail himself of t l ~ i s  right during the term, the na- 
tllre of the property, and the uses to whic l~  i t  was devoted, as sl~own. 
in this case, will serve to rebut the presnn~ption of abandonment. 
Rndroad v. Deal, 110. 

2. Tlie strict rule t l ~ a t  ;r building becomes part of the land is relaxed, 
where it appears that t l ~ e  same is pnt n p  purely for the exercise of a 
trade, or for the rnisetl pllrpose of trade and ngricnltl~re, or manu- 
facturing. Ib .  

3. Where the owner of land verbally consented that the plaintiff coni- 
pany n ~ i g l ~ t  erect 3 depot thereon for r,iilroatl Lusineis, it uus heid that 
the structure did not become n Imrt of the freehold and tlie plaintiff 
liacl the l ight  to iemovc 11. 10. 

4. i i n  action by :I Inndlortl against :I tenant for the recovery of' rent, the  
sum demanded not exceeding two hundred d d l a r s ,  is an action ilpon 
tlie contr:~ct of lease ant1 cogniz:~ble in tile court of a justice of tlle 
l'ence. Tlie jorisdiction c:innot be ousted becn~ise further relicf is 
;islied 1v11icl1 such c o ~ ~ r t  1131: n o  power to g r m t .  Delocctch v. Con~rtn, 
136. 

5 .  .i Ilrlndlord is entitled I t r  the tirst lien c i p n  the crop for rents due  a n d  
advancenients made. Tm: COIJE, ZliX Letlbcite., r. Q u i c k ,  276. 

(I. Snpplics necessary to tnnke : u ~ d  sttve n cr,ol~, :Ire iuch articles :IS ore in 
gootl faith fnrnisl~ed to : ~ n d  rewived by the tenant for that l)rlrpose. 
.\ntl it \r;ts proper in the coui,t l ( r  leave it to  the ,jury to find, wlretlier 
1i1~1n t l ~ e  evidence a 11lr11c :~ntl wagon, Rc., \rere twated :is ndv:~iice- 
n~cnte.  11). 

5. I ~ e l d f i ~ r l l ~ e i ~ :  Where l:uidlo~tl and tenant tlndcrtake by collusion and 
fraud to create an intiebtcdness to the former, under color of " ad- 
vaneenrenls," to the ~)wjud icc  of creditor.: of tlic tenant, s11c11 trans- 
:lction will not lie s ~ i q t a i n ~ d .  11). 

1,ANDLOKI) . \XI> 'I'ISSAST: 

hlortgz~ge of t l ~ i n g  not ill e . m  (crop to  Ire plnntctl 1 v:ilitl, 270. 
1':viction of ten:~nt by third l)artx, 224. 
I ,andlo~d let in to defcntl, 2%. 
R e r ~ ~ o v ; ~ l  of crop, intiictn~ent for, 712. 

T,.iItCI<Sli,  evidence in, 702'. 



LETTER : 
Admission of debt II!., 4111 ( 2 1  
Evidence, GSS.  

LICESSE, 11:trol mny be rcvoketl, 10li, 110 (2). 

LIEN : 

Creditors of ~~ :~r tne i . s I i ip :  110. 

Does not nttnclt to  I~oineslcatl, witen, 2(J4 (3. 

1,IQUOR SELLISG : 

1. A license to retail liqnor can issue only ttpon t l ~ e  application of the 
pwty  to the  board of county colnmissioners for :m order directing 
the sheriff to grant the same. Permission given by tile sheriff to 
retail witliout s u c l ~  order previously made, is in  violation of the  law 
and does not protect the seller from prosecution. Stule v. Voight, 741. 

2. A n  order grunting l i cen~e  may  be revoked at  the snnie session of the 
board. IO. 

3. Selling liquor on  Sunday, indictrnent for, 747. 

LIVE STOCK, indictment for in.jory to, 738. 

hIALFEASANCE IK OFFICE, 4.5-5. 

M A N D A M U S ,  to jndge to make ~ t p  case on appeal, 1.5. 

M A R R I E D  V70MES : 
Deed of, 215. 

Contract of, 222. 

May defend in ejectment, wlien suit against husband, 343. 

M E A S U R E  OF D A M A G E S  : 

F o r  breach of bail bond, on enquiry after judgment by default, 174. 

W h e r e  grantee pays for outstanding title, 291 (3). 



ISDES.  

MILLS: 

1. The  pl :~i~i t i i f  b ~ ~ i l t  a mill, :~nd,  wit11 the verbal consent of t l ~ e  defend- 
ant, constructed a dam across a strean-i upon land of the l a t t e r ;  and 
after the mill 11ad been in operation for several years, the defendant 
witlidrew his consent to the further use of the l a r d  for this purpose, 
and notified the plaintiff to level the clam, whicll he failed to d o ;  
and ttiereupon the defendant caused the obstruction to be removed ; 
field, in an netion by plaintiff f i ~ r  dnmages: (1) Tha t  a parol license 
relatingto land, either ~ o l u n t a r y  or supported by ;l valuable eonsidera- 
tion, may be revoked by the owner vi thout  incurring liability in 
dam:~gcs, where notice is given and reasonable opportunity affbrdetl 
to remove irnproven~ents put up t l~creunder ,  (2)  T h e  plaintiff sliould 
l ~ a v e  taker1 :i conveyance of the easement, or pursued t l ~ e  remedy 
pointed ont for tlie conderrination of land for mill purposes. TIII,: 
Corm, $1840. Kireit v, AIcIiei~hcrn, 10G. 

2. T h e  appellant, tlror~gh a\sardetl a new tri:il, must be tnxcd wit11 thc 
costs of unnecessary matter sent 111) wit11 the transcript. Ib. 

MISDERIEASOR,  false pretence, 701. 

MISTAKE, 235 (8) ,  688. 

M I S T R I A L ,  668. 

MORTGAGE : 

I .  I t  is not necessary to insert, in a nlortgage deed, a provision for giving 
notice to a rxiortgugor of an intended sale under a power contained i n  
the deed, in advance of the advertisement. (Cupehurt v. B i g p ,  77 
N .  C., 261, over rded  as to this point). Bridgers v. N o w i s ,  32. 

2. \Vhen an injunction will be granted to postpone a sale by mortgagee 
under power in tlie deed. IB. See Injunction. 

3, Mortgage of personal property reserving " e x e n ~ p t b n  allowed by law 
and to be selected by mortgagor"; Held, that title to the whole passed 
to the mortgagee and remained in him, until exempted articles were 
legally set apart.  T h e  act of executing second mortgage is not a 
selection. Second mortgage liolds sobject to prior conveyance. See  
Homestead, 7. Norman v. Guft, 2211. 

4. I n  foreclosing proceedings, i t  appeared that several sales of the mort- 
gaged premises were made under the  orders of court, and tha t  the  
nlortgagor forbade the same and  repeatedly dehyed  the liiortgagee in 
collecting the  debt, by disparagiag his own title and offering to raise 
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tlie bid, by which rneans he succeeded in setting aside the sales, and 
on motion of the mortgagee the last sale was confirlned by the 
court-the report thereof showing it was properly conducted and the 
land brought n fair price; Held, no error. Upon the facts of this 
case the mortgagcr has forfeited all right to tlie cousideration of the 
court. Gibson V. ~VcLc~~win, 256. 

3. Where  n mortgage of land is made to one to secure a debt, :uud a third 
party, by an arrangement with the mortgagor (who executes to him 
a second mortgage on same lnnd), pays the debt in his notes, which 
are  accepted by the mortgagee, \vhich notes a re  afterwards assigned 
to tlie plaintiff'; IIeld, in  an action to foreclose the mortgage and sub- 
ject the land to the pajment  of said notes, the plaintiff is not entitled 
to recover. Tlie mortgage debt being thus discharged, the mortgage 
deed, though not satisfietl upon the register's books in pursunnce of 
THE CODE, 812i1, is ill equity no longer operative; and if the par- 
ties intended to hold the land ns security for the said notes, a new 
mortgage sliould have Leeo executed for tliat purpose. IV~ilkei. v. 
Melime, 259. 

6. Held further: T h e  circumstance that there was a clifyerencc between 
the exact a~nount  of tlie notes used in payment of the debt and those 
originally secured by the first mortgage is of no force, since the mort- 
gagee accented the former in  discharge of the debt. Ili. 

7. Wllere, upon tlie issues subn~it ted in sucli case, the jury find the debt 
was paid, bnt tliat theh~or tgage  was not mtisfied, it lcus held that the 
issne to which the latter part of the verdict was responsive, and tlie 
finding upon it, a re  in~n~a te r ia l .  T h e  fact of payment being found, 
the law determines the status of the mortgage deed. Ib .  

8. Nor  can the ~vitlidrawal of the answer of the defendant mortgagor, 
allowing judgment to be entered for the plaintiff, h a r e  the effect of 
defeating the rights of the third party to whom the second mortgage 
had been executed under the  said arrangement. 1 6 .  

9. -4 crop to be planted on one's own land, or  on land let to hirn, 11s well 
as a crop planted and in process of cultivation, is t l ~ e  subject of n 
valid mortgage. Rnwlings v. IIunf, 270. 

10. .4n instrument may be so framed as to operate in one part as a n~or t -  
gage, and in another as an agricultural lien ; but to create the latter, 
i t  must conform to the requireu~ents  of the statute allowing agricul- 
tnral liens. Ib. 

11. T h e  plaintiff is legally entitled to the property sued for, by virtne of 
t h e  first mortgage. Ib. 

N o  equitable rights of the  defendant are  passed upox. 
Tlie judgment here is confined to this case, and tlie court takes no ~ ~ o t i c e  



of the fact it:ited in the record, :IS to other casei tnriiing upon the 
principles applicable to this. Ib. 

1 2 .  Of thing not in esse ic8rop to be ~)innteti) ralitl ,  370. 

MOTIOP; : 

I n  nttaclinient, 150. 
I n  the  cause and new action, 177 (2 ,  3'1. 
For  leave to issne execntion, statlire of l i~ni tat ions ilia! I)e set I I ~  against, 

395, 530. 
In  arrest of judgment, 711. i l 4 .  

MTiLE, wl~etlier advnncement for cultirntic?n of crol1, qiiwtion of ract for 
,jury, 276 ( 2 : .  

KEGLIGEXCE : 

I. Tlie plaintiff's cow w:ls killer1 by tlefendant's freight trnin, and in :L 

suit for damages for the injnry, the engineer testified that the train 
was running fifteen miles an liour, a t  n i g l ~ t ,  and I ) ?  means of the 
head-light a cow conld be seen seventy-five yards in :dvance ; that 
lie discovered the animal a t  that distance, blew on brakes, but could 
not possibly stop the train and avoid the nccident. The  judge 
charged the jury that t lie comlmny sliould provide qnch appliances 
as woi~ld enable the engineel to ctop the train within the distance 
mentiouetl ; : m i  ,if not fi~rnished, then i t  was the defendant's duty to 
so slacken the speed that the train conld be stopped within that dis- 
tance ; Held, error. T h e  company cannot be held to so rigid a rule 
of accountability where, as here, every reasonable precaution was 
taken. TKnston v. Railroad, 66. 

2. FVhere an action against a railroati conlpany for tlanrages in 'killing 
 plaintiff"^ n ~ n l e ,  is brought within six months after the accident, the 
fact of s11c11 killing (nothing further appearing) is pvimu fucie evi- 
dence of defendant's negligence ; and the burden of repelling the 
presumption is npon the company. Wilson v. Razlrond, 69. 

2. T h e  conrt charged the j w y  npon the evidence in th i i  case: (1) I f  the 
engineer saw, or could have seen by vigilance, the  plaintiff's mule 
npon the track a quarter or  half wile  ahead, and conld have stopped 
the train in time to avoid the accident, the company is gnilty of neg- 
ligence: (2) I f  after thus discovering the mnle, and i t  left the  track 
a qutlrter of a mile ahead of the train, and the engineer had reason 
to believe that i t  was no longer in danger, and  afterwards the mole 
ran upon the track a second t i m e a n d  was killed, then the company 
is not guilty of negligence, unless the engineer could, by the use of 
the  appliances at  his  command, have stopped the  trnin in time to 
prevent the injury ; Held, no error. I b .  



4. T h e  duty of engineers in tile careful rtinning of trains, wlieti cattle or  
other stock a re  on the track and become frightened by an approacli- 
ing train and rnn  o f a n d  on or  near the track, pointed out by M E R R I -  
xoa ,  J. Ib. 

2.  T h e  plaintiff's liouse \\as destroyed by fire, communicated by sparks 
emitted f r o n ~  the smoke-stack of the defendants' mill (located in the 
city of \ViImington), and in an action for damages for the injury 
resulting from the  alleged negligence of the defendant; Heltl- 
(1). T h e  burden of sliowinq care and diligence, and the  nse of im- 
proved appliances to avoid accident, rests upon tlie defendant. 
(2). Where  upon the evidence in sac11 caw, the judge charged the  
jury that if sparlts were emitted in  operating defendants' mill and 
fell on neighboring houses which could be thereby readily set on 
tire, i t  w n s  negligence to run the mill s i t l i o ~ i t  curing the defect in 
the  a p p l i ~ n c e s ;  and if the defect conld not be remedied and the 
sparlts must necessarily pass out and fall on buildings likel) to be 
thus set on fire, then the defendant had no right to operate the inill 
a t  all ; t t  WIS held, that  while the latter part of the charge as a sepa- 
l a te  proposition is error, yet a h e n  taken in connection with the whole 
charge as set o ~ ~ t  in the case, i t  is quahfied by the  direction that  tl,e 

.same cannot be operated without the owner's being liable for dam- 
ages to others from fire thns cornmnnicnted. Lazcloi~ r. Giles. 274. 

S E G L I G E K C E  : 

Of town ili repairing streets, 431. 

Of county in repairing bridge, 437. 

I n  caring for goods, 493. 

KEGOTIABLE ISSTRLJMENTS : 

I n  :in action upon a promissory note, i t  is uot necessary for tlie plaintiff' 
to allege and prove a consideration. T h e  note in~por t s  prima j u e i b  
that  i t  is founded npon a valuable consideration. But if the defend- 
an t  rebuts this presumption, then the bnrden of proof is thrown 
upon the plaintiff' to show that there was n. consideration. Cov~pbrll  
v .  McCormnc, 491. 

KEN' A C T I O S  AND M O T I O S  IS THE CAUSE, 177 ( 2 , 3 ) ,  

X E W  TRIAL : 

See trial. 
Er ro r  in  judge's charge not rmfavorable to pnrty coinplaining, no gronnd 

for, 331 (2). 
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S E W L Y  DISCOVERED EVIDEKCE,  application for new trial upon the 
groood of, 226. 

XOS-RESIDEKTS, court open to, i n  asserting right to property, and subject 
to same rule as residents in respect to consequence of laches, 197 (4 ) .  

OATIT, administration of, 676. 

OBLIGORS, of different classes, effect of payment by one of a certain c l a s  
77 (2). 

OPENISG AND COSCLUSIOK, 142, 302 (3) .  

ORDER O F  PUBLICATION, in attachment proceedings, I54 (3). 

ORIGINAL RECORDS, evidence, 741 (3, 4 ) .  

PAIEOL C'ON'TRBCT T O  COSVEY LASD,  repudiation of, 234. 

PAHOL EVIDENCE : 

To explain latent ambiguity, 619. 

I n  aid of record, 506 (4) .  

P-IROL LICENSE, relating to land, may be revoked, 106, 110 (3) .  

P-IROL TRUST, enforcement of, 23.5. 

PARTIES  : 

See pages 134, 216 (3). 
I n  ejectment-landlord and tenant, 337, 336. 
I n  suit against administrator, 537. 
I n  petition to sell land for assets, 546. 
Adlnission of, in appearance by counsel, 557. 

PARTITION O F  LAND : 

Pleading in, 147. 
Eetween remaindermen not ascertained cannot be made during contino- 

ance of life estate, 625. 



I ' ~ ~ l ~ T S I ~ ~ i S 1 1 1 1 ' :  

I .  i n  an  action against a fir111 upon a draf t  accepted Ily tile c:~sliier of n 

banlr who was also a n ~ e m b e r  of tire firnl, and who 11lacle :t p r t i a l  
paymcnt upon the samc, il wcs lreltl that, to remove the s tatr~tory bar 
set u p  by t11e defendant firm, the burden is on the plaintifl' to sliow 
in what capacity the acceptor :tcte~l in making swl t  payrrient-whether 

as cashier o r  :IS a rr~e~riber  of the firm. Tlr13: CODE, gZl71, 172. 
IVo'ootl v. l h h e r ,  76. 

2. JVliere :t p:lynicnt is made upon a clair~l, before i t  is barred by tire 
lapse of time, by one of several obligors of the same class, i t  beco~ncs 
the Icgd act of all, and arrests the operation of the statirte as to t h e ~ n ,  
Lnt does not revive t l ~ c  liability of others of :t different class. I b .  

:3. T h e  rule that p y r n e n t  hy one of several debtors, in such case, is e r i -  
tlence : lpinst  tlietn all, is fonndcd upon tlic cornn~rinity of interest 
among the debtors. I b .  

4. Where  one of the rnen~bers of n firm was coiistitnted its general nian- 
aging agent by the articles of partnersl~ip,  and Ilpon the  death of one 
partner his  executor consented to :L continuance of the hnsincss, it 
I ~ S  held t1i:rt the manager became tile agent of tile executor as well 
:IS of tile other surviving member. I'uttei~son v. Li l ly ,  82. 

.i. H e l d  j u ~ f h e ~ :  A demand and refusal to :lccorlnt are  necessary to terrni- 

nute the xgcncy and put  the statnte of limitation in operation. I b .  

(i. .Ipplic:ition nf the statute of limitations to trnsts, constructive nod di-  
rect, discussed by ASHE, J. I b .  

7 .  T h e  ruling of the court below upon subn~ission of the issncs and order 
of reference affirmed. 16. 

S. Pnrtnership creditors have no lien in eql~i'ty upon, and cannot follow, 
tlie effects of a firm in tile hands of an assignee under a trust deed, 
to g i l e  their  clainls n preference over the t r r~sts  contained in  the deed. 
Allen v. Grissom, 90. 

9. T h e  change in the individuals cor~lposing tlie firm liere does not affect 
tlic rule ; but the plaintiff creditors a re  entitled to an account of the 
assigned fnnd. I b .  

70. Par tners l~ ip  matters and others not connected with the joint business, 
and unsettled during the life-time of one of the partners, were 
referred by his  adltiinistrator and the srxviving pnrtncr to arbitrators 
for settlement, whose award, among other  things, was, tha t  the partner- 
sh ip  assets belong to J, the  deceased partner, who is liable for the 
firm debts ; and after allowing all credits h e  owes to W, the  other 
partner, a certain sum, which was paid ; Held, in an action by plain- 
tiff W (who was forced to pay firm debts) against the defendant ad- 
ministrator of J, for damages sustained by t h e  defendant's failure to 
execnte the  award : 
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(1) .  That  t l ~ e  act of 187'3, cll. 183, multing n party to n suit upon :I 

.judgment rendered or a bond executed previoi~s to A ~ ~ g u s t  1, 18GS; 
an incompetent witness, does not apply, as this action is not founded 
on  a judgn~ent  or bond, (This  act is now s~lpersedeci by tlie act of 
1882, ch. 310). 
(2). Tlle payment of the sum found dne to the plaintiff was not 3 
full execntion of t l ~ e  award, and does not relieve the defendnnt from 
paying the firm debts. 
13). I t  reqnires no judicial in\.estigntion to determine the cliaracter 
of these debts by retison of the fttct that t l ~ e  notes bore tlie individual 
signntnres of the partners, since the defendant was inibrnied by hi.; 
intestate that they were firm debts. Clanton v. Price, '36. 

11. Held fu~lhe,.: The  seven ye:lr statute of limitations barring suit5 againi: 
a decedent's estarc does not apply 11erc. The  :lction is not o n  an i n -  
debtedness of tlie defendant's intestate, but arises out of the defend- 
:~n t ' s  f ,~i lure to pap certain common 1i:lbilitiq and the c o ; ~ r t  below 
properly rendered a personal judgment. IO. 

I 'ARTNERSE-IIP : 

See also, page 407. 
Death of one p:lrtne13 mill not incnyacit:~te the otlier frL1rn testifying. 213. 

P ; iTENT,  arnbiguity, GI9 (4) .  

PAIJPER,  not entitled to costs, 182 (3). 

P E S A L T Y ,  suit for, 353. 

P E R S O N A L  L I A B I L I T Y  CLAUSE I N  CH.iXTI<R, 405 

P E T I T I O N  T O  REHEAR, 180. 

P E T I T I O N  T O  S E L L  LAND F O R  ASSETS: 

Parlies in, 546. 

Manner of selling, 551. 

P L A C E  OF COSTRACT,  467. 

PLEADIPL'G : 

1. Proof without allegation is as ineffective as allegation without proof, 
and the court will take no notice of proof nnless there be a corre- 
sponding allegation. N c L u u ~ i n  v. Cronley, 50. 
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2. I n  this case an equitable defence was set up in the  answer, but aban- 
doned on the trial for went of evidence to sustain i t ;  and i t  was held 
error  to receive evidence to support s new eqnitable defence, not sug- 
gested in the plendillg~, but set up ore tenzu. I b .  

:i The  former rul ing in t l ~ i s  case (88 PI'. C., 190), to the effect that  an 
;lotion for deceit and false warranty in the sale of a horse, is cogniza- 
in the superior court, t l ~ o u g l ~  the damages clnimecl amount only to 
fifty dollars, is affirmed, Ashe v. G ~ u y ,  13i. 

4 .  Held f~i i . ther :  A l t l ~ o u g l ~  sotile of the :wticles in  the complaint s11ow 
tliut the plaintiff's claim rests i n  contract, yet taken in connection 
with the o t l~ers  nnd considering t l ~ e  complaint as an entirety, i t  sets 
out a cause of action ex delido. Ib. 

3. Where a con~plaint  contains :I canse of action of which tile court has 
not, nnd others of which it has jnrisdiction, the court will disregard 
t l ~ e  former and proceed to try the latter. 16 .  

(i. ; in  an~endment  of pleading is ordinnrily left to the t l i s c ~ e t i o ~ ~  of 
the presiding jndge;  bnt wllere it is of s n c l ~  nature as renders :I 

corresponding ::mendnient necessa1,y on the part of the adverse party, 
:i refwnl to nllo\v the latter is :~ppeal:~l)le. Brooks Y. llrooks, 142. 

7 .  \Vliere :I motion to :~mentl :In answer is dis:rilowed, the defendant can- 
11ot xvoid the binding efftct of the answer I J ~  a dischimer ore tenus 
of tllc defence set rip; :uid the fxcts tliercin stated n1.e legal evidence 

S. T11c parties adniitted on t l ~ c  t r i ;~ l  of tllis c : w  that tilere w:ls n o  con- 
troversy 3 8  to the location (11' the 1t1nd in dispute, ant1 they a re  bount1 
l ~ y  [he admission 1 6 .  

9. An answer to :I petition for division of I:lntl, wl~icll alleges tliot the 
borind;lries of the lantl tiescribed in :I deed set ot1t in the cornplaint 
are  not sutlicient to locate :lny I;incl, and til:~t therefore no title passed 
by the deed to the l ~ e t i t i o n e ~ , ~  :IS tenants in common, is f~ivolous and 
\rill be disregnrded. Atkinson 1,. ilfclntyre, 147. 

10. .I demurrer " that  the coniplaint states no c:tuse of action wliatever " 
: ~ p i i o ~ t  the defendant will be disregarded. It niost distinctly specify 
the gruunds of ol,jectiol~ to the con~pl:~int .  TIIE Cous,  $240. Goss 

v. IVdlei., 149. 

11. \l ' l~ere a ple:~ding is ve~,ifietl, cvery seubseqncnt pleading except :I 

tlemurrer, 1111s~ be verified :llso; Hence,  if the plaintiff' verify his 
conipl:~int and the defendant fail to verify his answer, the plaintiff i.; 
entitled to jl~dgnlent. d4!ford v. ~~fcCor~nclc, 1.51. 

12. An  affiant is not required by our statute to subscribe the agdav i t .  It 

is sufficient i f  the oat11 be adlninisternd by one nnt l ior i~ed to ndmin- 
istcr oatlis. 1 6 .  



13. Every material allegation i n  the complaint mnst be supported by 
proper evidence, to enable a plaintiff to maintain his action. Dm- 
per r. Burlon, 1S3. 

I'LEADIKG : 

I n  action to enforce lrnrol trust, 233. 

For bretlcl~ of covenant i n  cleed, 291 (2). 

I n  ejectment, 308, 309, 314, 334 (2).  

How statute of lin~itations sl~ould be pleaded. 401. 

I n  snit for penalty, 553. 

POLI(:E OFFICISR OF TOWK, :lrrest by, when justifiable, 69.5. 

POSSESSIOS : 

Does not supply seizin, 1SO. 

Continuity of, 330. 

1'OWKR : 

Of con1 t to n ~ o d ~ f y  jutlgn~cnt, l ( i X  

Execution of, 239. 

Of sale by executor under will, OUT, 612. 

I'IZ.1CTICE : 

I .  T h e  judgulent of the court below will be aflirnletl, where t l rc~e  is no 
caw on appeal, and nothing in the record to sl~ow an exception taken. 
i l l o t t  v. Rainsay, 29. 

(This  case \\.:IS re-instated on the docket-see 1). 37'7). 

2. The ~ n ~ c t i c e  in reference to opening and concluding the :irgument be- 
fore the jury, is regulated lly n rule of the superior court (89 K. C'., 
609, rule G ) ,  and the decision of the jrldge is not rcvie\vable on ap- 
peal. Brooks v. I~rooks ,  142, and Cked V. ~ ~ % I ~ S ( I I I ,  302. 

PREFERRED C'IZISDITORS, 232. 

PRESUbIPTIOS : 

Of grant, 330. 

Of death fmni :tbsence, SY2, 2S.j 

Of heirs, 383. 
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PRITSCIPd\L : 

Liability for tort of agent, 101. 

W h e n  bound by act of agent, 412. 

PRITITY TO ACTIOS, 508. 

PROCESS : 

I. A srunmons or other process may be amended a t  the discretion of the 
court, wliere the defect is of a formal character wl~ ich  would be 
waived by a general appearance o r  answer upon the merits of the  
casc, provided the rights of t l ~ i r d  persons a r e  not affected and no  
protection i.; withdrawn from the officer who served it. Jackson r. 
McLcun, G4. 

2. T h e  refusal of the court below to grant  plaintiff's motion to ~nn l tc  311 

additional party at  chambers, in  th i s  case, where notice was servell 
upon such party, but witliout giving noticc of tlie intended motion to 
those a1re:rdy defendants, is afirrned. lToiing v. Rollins, 1:34. 

3. T h e  additional defendant could have been brought in by s n r n m o n ~  
regularly issued. I b .  

4. Whether  tlie jodgc l i d  the p w e r  to allow sr~cli aniendn~ent  out of 
tern1 tirne-Qurp,.e. Ih .  

5. Civil, cannot Iegwlly be served hy special deputy, GO. 

1. Tlic purpose of the act concerning the  processioning of land is t(i 
estnblisli tlie boundaries thereof, and  a corriplete survey, vitli  pl:~t, 
certificate, &c., is indispensable to the  fulfill~nent of t l ~ c  s tatntor-  
requirements. P o ~ t w  V. D U T ~ ~ ~ C T I I ~ ,  55. 

2. U'here n surveyor was prevented by a n  adjoining proprietor frorii run-  
ning disputed lines, nnd rriade report t l~ereof  to the clerk of tire court, 
who a p p u i ~ ~ t e d  five freeholders to cstalrlislr the  ,same :md they failed 
to agree, and tlierenpon others were appointed whose repo1.t sllowed 
the c l a i n ~ s  of the respective pnrties, b u t  failed to comply with the 
s t a t u t ~  in malting n plat and certificatr, &c.;  IIeld, that the proceed- 
ing rnnst be quashed. T h e  surveyor s11oultl l ~ a v e  rcsurned the work, 
adopted tlrc lines s e t t l e d x p n  hy thc co-operaling freeholders, and 
completed the survey. Ih. 

PHOMlSE 'I'O P A T ,  ~ e m o v c s  bar, when, 401. 
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PCBLIC.ITIOX, in at tach~nent  proceeding.;, 154 f Si. 

PUSISHNEST FOR MISDEMEASOR. 701. 

1. ;I vendee, who Iins received a deed for land and is in undisturbed 1):)s- 
session, 113s no equity to relief upon tlie mere gror~nd of alleged 11e- 
I'ect of title i n  the vendor \where there is no frand in the t ram- 
action), but must rely upon his covenants. Hqhes v .  XcNidcr, 2%. 

2. I n  an action for tlie purchase money, the vendor may con~plete  his 
titie, pending the same and :it any time l~efore the  trial.  I b .  

:$. . i nd  on allegatio~i on the part of the vendre that there are  incnm- 
lirances on the land, must be supported by proof of .their esistencc 
a t  tlie time of trial,  in order that  the defence of defect of title 111ay 
avail him. Ib. 

4. \\'here a vendor elects to repudiate a pnrol contract to convey land, t i i t  
vendee, under his general prayer for relief, is entitled to recover t11c 
a ~ n o u n t  he has paid nnder the c:)ntract. 6Klkie r. TVo~r~b le ,  254. 

.i. I<viclence of a par01 transfer of the vendee's interest nnder the avoided 
contract w;ls properly esclnded ; for in snch case there is no ecjnit- 
; ~ b l e  interest to tr:insfer, and if there were, the n ~ i i g n ~ n e n t  sliould be 
in writing. I b .  

t i .  P ~ i r c l ~ a s e r  and defendant i n  I s e c u t i o ~ ~ ,  agreement betiyeen upheld in 
:~bsence of frar~d,  315 I 2 1 .  

REASUS IBLE DOK7BT, definition of, b i d .  

RECITAL3 I S  DEEI), evitlence, 299 I 9 I. 

NECORD : 

Estoppel of, 5US. 

Origin::l, a i  evidence, 741 i:3, 11. 
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REFERESCE A S D  REFEREE: 

1. A jnclgment entered upon confirming a rellort of a referee settles al l  
matters taken into the acconnt, and is a bar to any clainl which ought  
to have been set up in that reference. TYilliams v. Buichelo,., 364. 

2. But where subsequent collections a le  made out of a fund remaining in 
tlie hands of tlie party liable to accoiint, and not adjudicated in  the 
judgment, n claim for compensation for his services is a. proper one, 
to be allowed upon evidence ant1 enquiry before n referee. 1 6 .  

3, d report of the  referee m:de to this conrt and confirmed, and final 
judgment entered thereon, is not open to a nlotion, a t  a subsequent 
tern), to correct :in alleged error in  the method of compr~ting interest 
adopted by the referee. Tlic conrt held, however, that the result 
arrived a t  by the referee in pursuance of the decision rendered in 
this case (89 N. C., 203 is correct'). O c t ~ r e / t  v. Love ,  363. 

4. \';here the yeport of n referee ii: imperfect or nusatisfactnry, the court 
r i l l  disregard tlie exceptions thereto and order :L reference wit11 
instrnctions as to the manner of stating the acconnt. G , w ~ t  Y. 
Bell, 5.58. 

R E H E A R I S G  : 

Applications for a rehearing under Rule 12, 80 S. C., G06, are based only 
upon alieged errors in law and newly discovered evidence, and, there- 
fore, such proceeding i s n o t  tile proper. mode o i  asserting a claim to 
uncollected assets not included in tlie former account of the party to 
be charged. Tt'ilsoiz r. Lineberyei , ,  180. 

REXAISDER, no partition of land among remaindermen, 62.5. 

REM;IX\'DISG CASE, on clcconnt of defective lecord, 9, 10. 

gEh1OVAL OF CROP, indictment for, 71%. 

REMOVAL O F  CACSE, transcript read to show jurisdiction, GGS. 

R E K T S  : 

Rents are  incident to the reversion, 2nd when tlie estate is transferred go 
to the bargainee, unless they are  overdue or  are  secured Ly note. Wil- 
corou r. Doitelly, 245. 

R E S  ADJUDICATA, 159 ( 2 ) .  

RESULTING TRUST, 239 (1, 3 ) .  

5 2 
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RETURK OF OFFICER, evidence, 348 (1). 

RET'EXLE COLLECTOR, sale of land for taxes by, 29G. 

REVERSIOSARY ISTEREST, 204 ( I ) ,  399. 

RIGHT TO OPE?; AXD COSCLCDE, 142, 303 (3). 

ROADS: 

1. T h e  laying off' 1% Iiigliway over one's land does not deprive l i i ~ n  of the 
freehold covered by thc  road. T h e  public acquire only an ensenlent 
-the right to pass and repass. iStnle v. TTe~cell, i O 5 .  

% Liability of connty for failnre to keep i n  repair, 437. 

SALARIES .lSD FEES: 

1. jndge of the superior court is entitled to one hundred dollars per 
\seek for lroltling fipecial or  additional terms, to be paid by the rounty 
in which they are  held. Shepherd v, C o ~ ~ ~ i & s i o n e m ,  115. 

2. Tlie January  and J u n e  terms of Walte s~iperior  court are  additional 
terms, created by the act of 1872-"73, ch. I ,  for the holding of which 
the  judge is entitled to one hundred dollars per  week, by virtue of sec- 
;ion four, wliicli, being of a loc:rl nature, is saved from repeal by THE 
CODE, $3873. I b .  

SALARY OF RAILROdD OFFICER, 462. 

SCROOL DISTRICTS. 441. 

SE.41, : 

Two persons may adopt the same, 282. 

I<xa!nication of committing mngiptrnte need not be under, 730. 

SECOSD ESECUTIOS, on same jndgment, sale ~inrler, 348 (3). 

KECTIO?; 590-See pages 499, 51 8, 521. 
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.SEIZIN, to support claim for dower, 189. 

SHERIFF: 

T h e  claim of n s h e r i q  bused upon credits which t l ~ c  county cornrnission- 
ers  refnsed to  allow in his settlement w i th  the connty, must be asserted 
in a civil action. illeJZilLun v. Comiizissioners, 28. 

C:mnot contradict rctnrn on cxecntion, but may apply to cotnrt to h a r e  
sarrre corrected, 41. 

Sale  nrider execwtion, 182. 

Return of, evidence, 3 i R  (1) 

Deed of, to purchaser nnder execution, 348 (3) .  

"SO FORTII," mc:ining of in will, 619 (4). 

S1'l<CI.lIJ DEL'liTY, not :llloweLl to scrve civil process, 60. 
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3. T l l e s t a t r ~ t e  of l imitations does not r u n  against n deb t  owing hy a l ~ o t n e -  
s teader  du r ing  the  existence of h i s  interest in  t h e  l~on~esteat f ,  pro- 
vided the  same  11ns been :~ctoally laid off;  and then only as  to debts 
zrffected by t h e  allotment,  t ha t  is, judgments docketed in  t h e  county 
where  tlie land is situate and solely wit11 reference to t he  lien of such 
, judgn~ents  upon the  reversionary interest. (Th i s  proceeding is gov- 
erned by Bat ,  Ilev.,  ch .  G5, $26,  but  t ha t  statute is not brought  for- 
ward i n  TIIE C O I ~ E  of '83; see also, opinion i n  Alebrine v .  Layton, 80 
S. C., 1111. 400, 401 1. 3lorlon v. B c d e r ,  399. 

4. T h e  plea of t h e  statute of l imitations s l~onl i l  set on t  t he  jc& npon 
w11icl1 t h e  defence is groundetl. A n  :ivcrnient t ha t  a clen~ancl i s  
I ~ a r r e d ,  is but s ta t ing a conc111sii~ii of 1:1w. Pope v. And,ews, 401. 

5. \V l~e re  n w i t  11:itl :llrcady been c o n ~ n ~ e n c r t l  to I w o v e r  an  :inlotint 
alleged to l ~ e  d u e  r111on an  acconnt, a n d  the  defendant set u p  t h e  statu- 
tory ~ : I I .  11s :L defence, l ~ n t  wrote n letter to t he  plni~i!iff's a t torney,  
btnting rlmt if lie wonld tnlie t i r e  I~nndred  dol lars  in s a t i s fx t ion?  
judgment might  go against h im a t  c o i ~ r t ;  Held ,  t ha t  t he  letter is an  
; ~ d r n i s ~ i o n  ant1 assuolption of t h e  tlclit to the  sl~ecified alnortnt ($,j00), 
ant1 o l~e ra t e s  to remove the  bar to t he  recovery of t h e  come. Ib. 

6. Tl ic  three  !ear stntutc of lirnit,ations Alegins tu run,  againi t  an  action 
to enforce the  i~e r iona l  l iabiljty of i.tock11older.s of a bank under  :a 

r1:iuic in its ch:lrter, from the  tlatc t he  k1:1111i surpends  spccie p :~y -  
menis ;  and this wlictlier t l ~ e  assets of tile corporation a r c  ex l~a~ i s t e t l  
in p y r n e i i t  of debts: or not. Long v. B(171l4 40.5. 

ST.ITIJ'TIq; 0 1 2  1,IMIT:iTJOSd: 

W1lel.e p a y n ~ e n t  is made  Ly one of seveixl ol~ligot.,, 7 7  ( '7) .  
\V l~en  i t  I~cgins  to 1.un i n  agency, 82 (3). 
.is :ipplicni.~le to trnsts, 82. 
I?oes not 11:ri. irction \\.hen not fi~nntletl on indebtedness of intestate,  96 (2). 
. \ l ipuintn~ent  of receivers,  12.5 (4). 
Suiis :igitlht ndmin i s t r a to~ ,  wlren brought,  ,533. 
S o t  arrested by ndrnission of udtniriistrntor 342. 
I ,~g i> l :~ t i \ . e  r:ower over ,  542 (3). 

S T A T U T E  01.' FRAUDS : 

Memorandrinl of contract by agent fiilfills c ~ n d i t i o n s  of, 412, 457. 

STATUTE 01: USES, 2S4: deed nnder ,  3'70. 

STOCK L.I\V, 735. 



1 .  T l ~ e  superior conrt Iias no 1)owc.r to i~~otl i fy or  cl~:~nge :L jiidgment or  
(lecrce of this court certifietl to t l ~ c  cor~rt  Iwlow. Its powers :ire con- 
line(1 to i~icirleni:~l n~:rtiers of det:ril ncccss:ug. to c ;~r ry  the decree 
into ef lkt ,  not i~iconsistetrt tlrcrewitl~. The  r r ~ l e  that tile superior 
ronrts h i v e  :~~itlinrit,v to v:icntc or modify decrees 111:t(lc in a cause, 
at any tirnc beihrc final juclgnicnt, r loes 11ot apply I~cre.  J h d L  I-. 
A l u r ~ i l l ,  120. 

2. J~~risr l ict ion of, i n  :tctioi~ for ~lcivi t ,  137 ; rr~nniilg account, 140. 

SUI'REhlE COtJBT : 

Jrrrisdictiotl over issnes of fact, 12.5, 192. 

Applic:ttio~~ to for new trial for newly tligcovercd eridcnce, 226 (2) .  

S U R E T Y  

To undert:tkiog, jncigmcnt againit principal binding on, 1 G Y  (2). 

Liability of, not affected by discharge of principal in bankruptcy, 467. 

TAMPERIKQ W I T H  JURY, 638 (4). 

TrZXATION : 

1. Shares of stock in a foreign corporation are personal property, and 
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when the owler  lives in this state, a re  t:ls:~ble here. Ttroi.th v. Corn- 
missioners, 409. 

2. T h e  laws of this state are  pammot~nt  here, and all of its citizens a rc  
snl!jcct to t l~en l  \vitliont regard to the laws of any other state; Iicncc, 
;I resident of tllis state who may have all his money invested in stock 
of corporations in another state and sulj,ject to tax there, is liable to  
tax under tllc laws here. T h e  tax is regarded :rs a tax npon the 
owner on acconnt of his ownership, r a t l ~ e r  than npon the sl~:ires of 
stock. I h .  

TAX F O R  G R A D E D  SCHOOL. 36. 

Ta4X T I T L E S  : 

1. One w l ~ o  claims nnder :L deetl for land sold to pay taxes, must show 
tha t  the  law regnlating such sales has been conlplied with, in order 
t l ~ t  the deed may operate t o  pass title. lib, v .  S'tcrJol-(1, 20G. 

2. Ordinarily, thc recitals in s~icl l  dred are  not evidence against the  de- 
linquent tax-payers, but tllc essential l~rereqnisites nlnst be proved 
ctliunde the deed-tl~e bnlden being on the purcli:~ser, or  those claim- 
ing nniler Ilirrl, in t l ~ e  absenceof ally legislative provision to the con- 
trary. I h .  

3. Hell fu~,thei-:  Where  sue11 sale is made by a collector of internal reve- 
nue and :L deetl cxeci~ted to the prirchnser, reciting the land pnr- 
chased, for what taxes it was sold, the name of the purchaser, and 
the price bid, as anthorized by act of Congress (U. S. Rev. Stat., 
$23198, 3199), such deed is primcc fueie evidence only of the facts re- 
yuired by the uct to be stated, and the  burden of rebutting the presump- 
tion is on the party claiming adversely to the  purchaser. I b .  

4. Held  ulso: Where  there are  other recitals in the  deed, it is incumbent 
on the purchaser to establish them by evidence dehors the deed ; as  
to them, the act of Congress does not change t h e  bnrden of proof. Ib .  

5. T h e  case of Ocercush v. ICdehie, 89 N. C., 384, to the  effect that one of 
several tenants in  common may sue in ejectment, approved. I b .  

T E N A N T S  I N  COXSION : 

Petition for partition, 147. 

Charge upon share, 245 (2). 

One of several may sne in ejectment, 296 (5), 317. 

T E X A N T  B Y  T H E  COURTESY, 215. 



TITI,I<, defect of, 2 lS. 

T O W S S  . iN l )  CITlJ .3  : 

1. .l town has u riglit to ~ ~ r o v i t l e  indcinnity t i ~ r  its ofiicer:: w l i i ~  may ini3:tr 
1i:thility to otlrcrs in  tlic ho~ztc j d c  dischnrgo of their duties, :mtl to 

1.  air^ application for n ~icm trial, except f<)r error. of I:rw i r l  it;, condi:cl. 
is :ddresscd solely to the  tliscretioli of the presiding ,judge, whose 
decision is not reviewable on appeal ; Tlwejox,  where :L p r l y  niuvcd 
for a new i r k 1  upon the ground that  h e  hat1 forintl n witnci.s wlrosc 
testimony w:ts material to his mse, and statiiig iin his :~fiiil;tvit horv 
h e  came into possession of the  name of the witrlcss, &c.; Hdd, [lint 
the judge's refusd oS.thc motion was conclusive. C'<ILSOII, v. 1)d 
1 i~zger,  326. 

2. Heldf iwther:  T h e  granting a new tri:tl for newly-tliscoveretl evidence 
and for inattcr occurring s i l~cc  the trial, where tlre applic:~tion is 
made to this court, is a matter of sonnd discrelion, in tlie exercise of 
mhiclr tlre court will be gyvernetl by the  peculi:~r circulnstanws of 
the case. 1 6 .  

3. Whetlier :L mew trial will be granted bccause the jnry have been ~ ; ! I I I -  



(i. I'ilrcrc tilt: tr.i:ii in si~eil caw was rctirovetl fro~it onc county to another, 
ili:: prisoner 11:ts rio rigltt to 11:tve t l ~ e  \rlrcric t ~ ~ n s c r i p t  of tlrc record 

>i. .I ju ry  trial c::nnot l ~ e  waived in n r r i n l i ~ x l  :~e t i t~n  ; I ~ ~ ~ I I C C  \ v I ~ c r ~  the 

Kot conternp!ated by act allowing controversy \ritliont action, 16::. 

Right  uf, i n  issue of fact inrtrlving cqoitnble elerncot, 192. 

Statute of linlitntions :~pplicablc to, 82 (3). 

F r a ~ ~ d  in deed. 232 (2). 

1. I n  an action to enforce s par01 trust, i t  appe:rred tl1:it in pursuance of 
:un agreement a p~irchaser  a t  execution sale was to hold the land 



nntil his hid :md other tiehts of the tlefcnclant in the c x e c u t i o ~ ~  mere 
paid, and tli:tl, t l~ r i i ,  tlic p!ireI~:~ser was 10 ~ o n v c y  to :L son of the said 
dcfenrln~it in t rn\ t  for the father and his family. Th is  was :~ccortl- 

iugly dolie, but the de rd  to tlic son V:IS absolute upon its face; IIel t l ,  
that the c o ~ ~ r t  will enforcc the trlist. Lid v. Lilrl;, 2%. 

2. I f e l d J u ~ t h e r :  Tlle qi~cstion of fra~itl not being ~ u g g e s t ~ d  by the answer 
o r  raised by tlic pleadings, i t  w:?s error  in  the court I~elow to refuse 
judgn~cnt  upon the ground that tlrc nrrangeulent was for the purpose 
of t l~ f r : r~~di i ig  cre(1itn1.s of tlrc defentlnrlt in the exccutiol~. I h .  

3. l % r I c /  !tiso : Tile :tction being to rng~.a{t tip011 the legal estate an equity 
c,~.entetl hy p n ~ o l ,  21111 not for reforlnin,q the decd, no n!legntio~l that  
the. condition:; were on~it tcd I)? 111ist:llie or  f ra id  in (?~.:ifting the deed 
is necessar?. I h .  

3. .-\ huslrnil~l runveys 1:cnti to :L t r ~ ~ s t c c  "So:. tlir iisc of tlic p r t y  of  the 
third pnrt (his wife) : i~xl  npoil the trnst 11crcin:il'tc.r tlcclai~ctl," to-wit: 
t!iat the ~ ~ I I S ~ C C  sl1:1!1 coni.(>y tlie s:~lne ti) ~ u e l i  1)rrso11 :is 11ic t r ~ ~ s t o r ' s  
wii'c. m:ly dirrct in writing, or by will o r o t l ~ e r  appointrlrcwt ; or, upon 
the trnstor's (le:~tll, to the surviving wife; or, npon tlic wife's death 
\ritliont n will, to the p r t y  cntitletl by the 1 ; ~ m  of t,lic s tate;  :md the  
wire died intestate without, heirs : r ~ ~ t l  w i t h o ~ ~ t  ninking nnp disposition 
of t l ~ c  e.;t:rte as l~rescr ibrd in the trnst deed ; IIeltl- 
( I ) .  That ,  Iry :L 1)roper constrriction of tlic deed, n l i k  estate only was 
intrnded to be secliretl to  tlie wife, wit11 a powc.r of disposition of the  
I\-hole estate. 
(2). Upon Iicr t1c:tth withoi~t  e u c c n t i ~ ~ g  t l ~ c  power, tlre hnsband bc- 
cauie the cqnit:lblc owner in fee of tlie reruainder, :md entitled to ;I 
conveyance oi' llie legal est :~tr  from the twstre .  
(3) .  111 snclr case there :wises :i rcs~lltirlg trust to tlic party creating 
the  t r i ~ s l  or to his  Iieirs. . l h d  v. llfool-c, 2.39. 

6. T h e  1.u1c wlrich raises a trust in  favor of  one whosc ruoney \\-:is used in 
pay~iicnt  of land I)ougllt, has no application to t l ~ e  facts of this 
casc. 1 6 .  

6. T h e  deed does not point to any particular person to take the inhcri- 
t:~nee, but leaves i t  to p s s  under the I& as ~~ndisposed  of propcrty; 
: i d  hence, nndcr t h e  role above announced, thc defendant's position 
tlrat it passed to the heirs of tlre wife, and there being none, then to 
the  University by the  lam of escheat, cannot bc sustained. Ib .  

U N I V E R S I T Y ,  esclie:lt to, 240 (3), :X5 (2) .  

V A L I D I T Y  OF STATCITE, determined by direct pleading, 37 (3). 

VARIANCE, 658 (3)  



VFSDOR A N D  \'ENS)EIC 

1)tfcct of title, 248. 

1Slcction to rcprdiatc c o n t r i ~ ~ ~ t ,  254. 

V E R D I C T  : 

<knd ,indgrncnt conclusive, 334. 

Presnrnplion in %vor of t l ~ c  legality of, 714 (3). 

Cannot be inipcached by rnembcr of jury, 755. 

Tn perl'ccting ap11e:il i a i~s t  he in writing, 11. 
Of right oC client, 19. 
Debtor does not waive right to esernption by failure to nmkc tlemand at 

time of levy, 208. 

WIDOW:  
S o t  cnt~tlecl to I ~ o r n e i t c d ,  when, 201'. 
Year's snppor t sct apart uudcr law of husband's domicil, 527 

1. TBlrcrc an estate is c1ef'c:isible and no time fixed in tire will for i t  to 
becornc :~l)solnte, the timc of the devisor's cleatll will be adopted in 
l ~ c f e r e n e c  to that of thc devisee, unless there be words to forbid it. 
B i c c  v. Jolir~now, 599. 

2. Rut, i f  there bc an  internletliate period between the death of the devi- 
sor and devisee to which the contingency can have reference, t l ~ e n  
the interrncdiatc period must bc adopted. I b .  

2. Thewfo.~oi.r, where the will prov'itleq that  John ,  npon his arriving at the 
age of twenty-five years, "can take possession of the estate and d o  
wit11 it as lie pleases," but if he  die without issne, then to be limited 
over, and he  attains the said age and dies without issue; IIcld,  that 
the intermediate period to be adopted is his attai'ning the age of 
twenty-five years. After that event, the estate in J o h n  became nbso- 
lute, and the contingency of dying without issue not happening before 
that time, the limitation over cannot take effect. I b .  

4. Where a testator devised his "home plantation," describing it.  in  
snch manner as that upon the face of the mill the court can see w11at 



evitleuce as to what the test ;~t l~r ,  a t  the tinie of malting the will, 
"cnllecl ant1 c~o~~sidcret l  his h o ~ u c  plantation," was p~.operly cxclnderl. 
Iiridcnce tltho~x is only receivetl to explain an instnlr l~cnt  in  case of 
:I 1:ltent a m b i q i t y ,  : I I I ( ~  rio snch : imbip i ty  xpprars Ilcre. Xci)anieZ 
v. I i i ~ ~ y ,  397. 

3. .I deviw of " the  whole of ruy lands " to tievi sees, inclntles land nc- 
qnirctl by tlic tcstntor after the publication of l ~ i s  will wl~en  oo inten- 
tion to the  eon t r ;~ ry  itppcars. A S I I ~ S C ~ U P I I ~  CI:IUS~ in the will here, 
(lire(-ting "my other property of every Itinti not bcfore nientioned to 
be sold," refers to o t l ~ e r  pcrson:~l property. 1~i-lwrr~cl.s v. lCra~.ren, 604. 

t i .  So rnuch of the j ~ ~ d g r u r ~ u t  h l o w  as untlert:lltes to settle tile rights o f  

the deft~ltlants, Ireyo~~tl tho instrnetiorls t o  tile esecutor, is not nnthor- 
iztti iu this proceetiil~g. I b .  

7. 2if ter  :t Leqnest of l ) c r s o ~ ~ a l  llroperty, the testnto~ devises I:t~itls (one- 
sistll  par t  to be givcn to devisees narneti), and, npon t l ~ c  dent11 of Iris 
\ r i k  piwvitles that the same "11e sold f ( ~ r  tlie Lest price t l ~ a t  can be 
oLtainetl, ant1 rlie rnonry tlivided as liereinbefore nnrricd, that is to 
say, into six parts," wit11 a s in~ i ia r  provision in  otlrrr c1:wses of tlie 
will in reference to land : u ~ l  perso~lalty, but w i ~ l i o ~ ~ t  s:lying by whom 
to bc sold : II~ltl, tlint tlie executors liavc :t power of salc by impli- 

cation. l'cizyl~n~z v. F i i r ~ ~ ~ e r ,  607. 

S. T h e  general rnlc, that esecntors have 110 power to sell Inutls directed 
to be sold for division anlong devisees, when no one is designntcd to 
rnnke the  salc, does not :~pp ly  where by :I proper construction of the 
mill the intcnt of the testator to vest such power in  the e x e c ~ ~ t o r s  
appexrs by in~plicntion or  .otherwise.' l b .  

9. .\ testator expressing :L wis11 that  his execntor sliall close the admirris- 
tration of the estate in :I l)articul:lr mannrr, said:  " A s  1 hope the 
h o ~ ~ d s  and coupons will pay all of m y  jus t  debts anti considerably 
more, and save the  lands, he is empowered to sell them as I would 
or  h e  niay think proper "; ITeleld, that thc word "them " refers to tile 
bonds a d  conpons ant1 does not embrace the lauds. Pittmun v. Ash- 
ley, G12. 

10. IV11ere h e  designates certain lands to be sold anti says, " I wid1 my 
sisters to sell," the  sisters are empowered to sell and convey the 
same. I b .  

11. A testator cannot appoint a testamentary guardian except to his own 
children. THE CODE, z1562. Camp V. Pithan, Gl5. 

12. A h c r  a devise of land to two children, the testator expresses a wish 
that  their father shall manage the  property for thcm and act as their 
guardian nntil they become of age; Held, that  the  direction for him 
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13. " T give to my fhur d : ~ ~ i g I ~ t c r s  lire l~l : lnt : t t i~n or1 xliic!i 1 I ~ I J I T -  live. 
They 111:ly sell the 1:11ld : I I I ~  tlivitlc tlie I I I O I I C ~ ,  o:rc In:[? ~clll tc. 

:~notlrer, but tireg' nlnst nr)t divitle the In~rd. ' ' Of 
any of 111y d:ir~gliters (lie w.itlioi~t is t ic ,  tlirir jiortioil is ~ I I  i i c  r ~ l ~ l n l l y  
divided :Imong the t111.c.e sii~.vivors, &c." ; I M d ,  tlrere I \  Iro tlirecdun 
t1r:tt the S:rnd slr:1ll I w  sold, bnt only t11:1t t11t> ~ l ~ v ~ w w  rimy w l i  i f  

13. ITeiiljiwfhe~~: Upon tlie dc:;tli of tlrc te\tntt~r t11e tl:~ii:;litcrs Ilec:~mc. 
strizctl :IS tcnnnt.; i n  corrrinc:~~ of' n l i v s i t r ~ l ~ l c  estate t id i~ns i l~ l (~  I:;IOII 
the tle:~ll~ of any one  I I ~  t l icn~ witlr1~111 iccrrc. 1 6 .  

18. The  testator devised land to Itis d:ingliter for life t ,v i t l i  renr:ii~rtier t,, 
such clriltlren as she may let~vc her surviving; Ifeltl, that tile l:~nti 
c':lnrrot I IC  sold for partition during the contiriunnc:c of tlrc e5t:lte of 
tlie life tenant ( TVilliams v. II(tssell, 7 3  N. C., 174, and 7-1 X. ('., 3 3 ! ,  
for, until tlie death uf the life ten:uit, tlrosc in remainder ca~inot  Ile 

ascertained. iTIiller Ez-pcirte, 623. 

19. T h e  testatrix owned railroad and state borids wl~icli were placed on 
special deposit irr the Citizens bank of Raleigh, where she had n 

thousand dollars to her credit; sllc also omncd shares of stock i n  the 
Mercliants and 1"arrners' bank of.Ch:irlottt., but owned nonc in the 
Citizens b a n k ;  and arnongotlrer things she berlnen~lretl to legatees 
"b:lnk stock" in both of said hanks, and then in ti scibscqr~eut clarise 
disposed of the said tlronsand dollars; Held, that the railroad and 
state bonds passed under the description ' I  bank stock," as it plainly 
appears from the general cqntext of tlie will tlrat tile test:ttrix did 
not intend to die  intestate as to any portion of her estate. T h e  
descriptiori of the snhject of the legacy, as "hank stock in the Citi- 
zens bank," resultctl from inadvertence. Clnd r. i l t k im ,  629. 



20. Held Jui./hr,r: The  esecutors hove tlie power to invest nnd control the 
legacy until tlie legatves arr ive at  full age-the i n t e r e ~ t  to be paid to 
their gun~di:un in tlie nicantime. And also, that the money necessary 
to carry ont the provision of the will in reference to tlir cnre of the 
legntees slinll be piiid out of snid legncy. 1 6 .  

21. Where tliere is no residunry clause in  n will, a bequest to a cliild by 
nanie wlio dies before the testator, lapses, : ~ n d  goes to the nes t  of kin,  
nntl not to the other named legntees of tlie snrne class of wl~icli the 
deceased cliiltl wns n member. T'icitty Y. J f u ~ / i ~ z ,  643. 

2.'. .\ legwy to one deceased nt the time the \\.ill is made, is void, and 
goes to t l ~ e  next of kin. I b .  

2::. .\ 1eg;lcy to t l ~ e  cliildren of a deccased nncle, to be equally divided 
I;et\recn tllern, is confined to t l~ose children who a re  living at  the ies- 
tator's tlentli, Ib. 

24, 1.Yhen sale of land will be upl~eltl to carry ont purposes of testator, 
r,S1 (4). 

IVITSESP : 

1. T h e  tr:~us:~ction or coniniunicntion iiinst be sliou~n to be between the 
deceased nnd the witness, in order to inci~pacitate the latter frorii tes- 
tifying nridev section 343 of the Codc of Civil I'rocednre. Lockhwt 
Y. Bd,  499. 

2. T h e  witness nnder the f x t s  of this c : ~  was held corripetent to prove 
the fact tlint t l ~ e  credit was entlorscci on the l)ontl; 2nd to enable t l ~ c  
court to pass o n  his conipetency, the witness niay be permitted to tes- 
tify to the court w l ~ e t l ~ e r  the tranwction w:w lxtwcen 11im and the 
deceaseti or  not. 1 6 .  

::. Tile deposition of a witness \vlio livcs more tlian seventy ~iiiles froni 
the place where tlic court is held, tl~ongli not under snbpntnn (net of 
18S1, c11. 279)) may be rent1 in evidence, sul~ject to proper exceptions 
taken beforeentering upon the t r ia l :  bnt the opposite party may show 
tlint he lives within seventy miles of the court, in  wl~icli cnse the 
deposition cannot be rend. There  was no strttute requiring snc11 wit- 
ness to be under subpwnu 3.t tlie time tlie del~ositions in this cxse 

4. Hiit now i t  is provided that depositions ~iiily be tnken " i f  the witness 
lins been duly surnn~oned." THE CODE, z1358, s~ib-see. 9. Ib. 

.j. -1 witness is not incompetent, nnder TIIE CADE, 11590, to testify to a 
conversation lind with two persons, one of whom being dead at  tlie 
time of the trial, in reference t o n  contract between them and the wit- 
ness. Pmocl: r. Stott, 318. 



6. Kor  will the dcatli of' one oC the partners in the fir111 incapacit:tte tlie 
u-itness from proving a transaction with the firm while the other p u t -  
ner, w l ~ o  WLS present a t  tlie interview, is living. IIJ. 

7. A party to an action brought by the administrator of a deceased per- 
son to enforce a contract entered into between them, is not coinpetelit 
to testify, under section 590 of THI,: <:oL)E, to a conversation llhd in 
the presence of the deceased wit11 Iris :>gent and attorneys in relati011 
to the excciilion of the  contract. Tliougll tlie conversation n a s  with 
the attorneys, yet they were acting for the  deceased, in his presence 
arid nnder his direction, :mtl the  substance of the tr:tnsaction was the 
m:d;ing of the contract and personal to tlie deceased. Jfcltcir v. 

nmoy,  521. 

8. T h e  agents or attorneys in s ~ ~ c l ~  ease rrmy be examined by either party 
to the suit, b u t  the disqi~alificatio~i of the party to the cause is not 
rcri~oved, as t l ~ c  statute n~alics no excel~t inn where others were pres- 
ent. 1 h .  

9. An oath admiuistered substantially in the  l'orrn preserihcd by statute is 
snflicient, arid hence it was held that the  nrnission of a witness t c j  

repent the words "so help me God," is not a~s ignab le  for error. The  
words are  no part of the oath. State v. Xmon, 678. 

10. A witness for tlie State was required to swear that his evidence 
"against" the prisoner a t  the  bar shall be the t ruth,  &c.: Xeleltl, tlint 
the  oath exacts from the  witness, nnder penalties of perjnry, all Ilr 
I tnow material to the issue, and con~prehends as well wliat mitigates 
ns what telirls to establisll guilt. Hilt the court reconirnencl 111:it ilir 
form prescribed by law be followed. 1 6 .  

Conlpetency of ~ r h c n  party to suit on bond csecc~ted prior to Augrist, 
I S6S--96 (1). 

Depoiition of, S08. 

\VRITTEN ACI<NOWLEI)C:blEKl OF  DEBT, 401 (2) .  

\VRITTEN INSTRUCTIONS,  {luty of judge to give when rcqnestecl, 352 ( 2 )  

YE..\l<'S SI-PI'ORT, of widow, set apart ~ ~ n d e r  law cf Illisband's don~icil,  227. 


