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RULE OF COURT . , 

Rule 62 of the Supreme Court is as  follows: 
Inasmuch a s  all the Reports prior to the 63d have been reprinted by the  

State with the  number of the volume instead of the name of the Reporter, 
counsel will cite the volumes prior t o  63 N. C. as  follows: 

1 and 2 Martin, 1 
Taylor & Conf. 1 as 1 N. C. 

1 Haywood " 2 
2 " 

1 and 2 Car. Law Re- 
pository & N. C. Term 

1 Muzphey 
2 
3 " 

1 Hawks 
2 " . 3 " 

4 " 
1 Devereux Law 
2 " 

3 " 
4 " 
1 " Eq. 
2 " 
1 Dev. & Bat. Law 
2 " 

3 & 4 "  
1 Dev. & Bat. Eq. 
2 " 
1 Iredell Law 
2 " " 

3 " " 

4 6' 6' 

5 " " 

6 U << 

7 " " 
8 6' '' 

9 Irede!! Law a s  3: N. C. 
10 " " " 32 

Busbee Law 
" Eq. 

1 Jones Law 
2 " " 

3 " " 

4 " " 

5 " " 

6 " " 
7 " " 

8 " " 

1 " 
2 6' E'?. 
3 " " 

4 " " 

5 " - " 

6 " " 

1 and 2 Winston 
Phillips Law 
' Eq. 

-In quoting from the reprinted Reports counsel will always cite the 
marginal ( 6 .  e., the original) paging, except 1 N. C. and 20 N. C., which a r e  
repaged throughout without marginal paging. 
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C A S E S  
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I N  THE 
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NORTH CAROLINA 

.JUNE TERM, 1822 

STATE BANK OF NORTH CAROLINA v. TWPTTY AND JOHNSON 
LEDBETTER. 

1. The return of a sheriff is only prima facie evidence against his securities;. 
i t  is  not conclusive. 

2. Where money has been paid into the hands of a sheriff by a n  individual, 
under a belief that  the sheriff had a n  execution against him, when in 
fact he had none, and afterwards a n  execution comes to the sheriff's 
hands against that  individual, which he returns, satisfied to the amount 
he before received of such individual, this return so made binds his 
securities. 

3. If a person, when elected sheriff, voluntarily gives bond with security in 
a penalty greater than tha t  required by law, and enters upon the duties 
of his office, and commits a breach of the condition, he will be liable 
to the full amount of the penalty if sued on such bond. 

4. But a judgment cannot, on motion, be rendered against the securities to 
such bond, under the act of Assembly giving a summary remedy against 
sheriffs and other public officers. 

MOTION, aftcr due noticc, to subject the defendants as securities o f  
one Ally, who was the sheriff of Rutherford, heard before Paaton, J., 
at BURKE, when the following appeared to be the facb :  An execution 
issued from Burke a t  the instance of the State Hank against 
Richard Ledbetter and others, for the sum of $1,812.72, tested (6)  
March Term. 1820, and returnable to the September tcrm of 
the same year. At  September term, Ally, the sheriff, rcturncd the, 
execution indorsed: "Received of the within execution eight hundred 
dollars--F. F. Ally," without any date affixed to such indorsement. The 
dcfend~nte were two of the securities to the bond of Ally, as sheriff, 
executed in  January, 1820, but were not securities to his bond given 



I N  T H E  SUPREME COURT. [9 

in  1819. The defendants offered to prove that the sum of money 
returned upon said execution, as above stated, was collected by Ally 
in  1819; that when the writ issued at  the instance of the bank against 
Richard Ledbetter in  1819, Ally told him he had an execu t i on  in  favor 
of the bank, upon which Ledbetter paid him eight hundred dollars. 
The court rejected this testimony on the ground that i t  could not be 
received to contradict the official return made by Ally in  1820. 

I t  was objected by the defendants that n o  d e m a n d  had ever been 
made of Ally for the money so returned as collected, and that suit 
should have been brought on the sheriff's bond to recover it. The testi- 
mony on this part of the case was that application had been made for 
the money at the office of the clerk of the court to which the execution 
was returnable, and that Ally had absconded and been absent from the 
State from the time the execution was returned into the office until 
after the notice had issued to the defendants, the securities, pursuant 
to the act of Assembly. The court held that this application, under 
the circumstances disclosed, was sufficient to make the defendants liable, 
without any demand upon Ally. , 

The bond of Ally and the defendants was for £5,000. Before the 
pleas were entered in  this case judgments had been rendered against 
the defendants, as Ally's securities, to the amount of £2,000; and on 

behalf of defendants i t  was contended thak the penalty of the 
(7)  bond, viz., £5,000, was subject to the scale of depreciation which 

would reduce the value of the penalty to £2,000; and if so the 
penal sum in which the defendants were bound had already been re- 
covered from them by former judgments. The court held that the 
penalty of the bond was not liable to the scale of depreciation, and the 
jury returned a verdict for the plaintiff for $800, with interest. 

A inotion for a new trial was overruled, and judgment rendered, from 
which the defendants appealed. 

HALL, J. The return of the sheriff is only prima facie evidence 
against his securities; i t  i s  not conclusive. I n  the present case, how- 
ever, the defendants rather support than deny the return; they say the 
money was received by Ally, their principal, but at  a time when he was 
not bomd as sheriff to receive it. That is true; but it appears that 
the money in  qoeslion was paid into his hands by Ledbetter, for the 
purpose of discharging the debt due to the bank, and i t  does not other- 
wise appear but that this money remained in  his hands when the execu- 
tion issued in 1820, which gave him a right to levy the debt; he has 
returned the execution satisfied to that amount, and the return so made 
is obligatory upon the defendants. I t  is said, however, that the scale 
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of depreciation ought to bo applied to this bond, because i t  was given 
i n  the pcnal sum of five thousand pounds, as directed by the act of 
1777, when depreciation was two and a half for one. I cannot yield 
my assent to that, because the bond bears date in 1819. I am thorefore 
obliged to view i t  either as good or bad i n  toto, the same as I would a 
bond given in  any other penalty greater than £2,000. And, viewing 
i t  in this light, I cannot think i t  resemble8 that class of bonds which 
the law declares void because taken contrary to law, such as sheriff's 
bondsj custom house bondq, 2nd others of t he  same dwcription. In& 
viduals, from their particular situations, are compellable to give them, 
and if the officers to whom they are given were a t  liberty to take 
them in any other way than that pointed out by law, t h y  miight (8)  
become instruments of oppression in their hands. Nor am: I 

p e p a r c d  to say that bonds like the one in  question can be exacted by 
the court a t  pleasure. They cannot and ought not to require any of 
persons who may be elected to the office of sheriff but such as the law 
points out. But iE a person, when so clected, voluntarily gives bond 
with securities in a greater penalty than that required by law, and 
enters upon the duties of his officc, and becomcs a defadtcr in his office, 
there can be no reason why he should be released from such bond. 

The court is instructed to take the bond payable to the-Governor for 
the benefit of the people at large, or that portion of them whose money 
may come into the hands of the sheriff. It is a bond substantially taken 
to the people themselves, for their own benefit, and i t  would not do to 
set i t  aside bccause the persons they entrusted to take it and the person 
giving i t  thought proper not to take it i n  the same penalty which they 
directed, or, which is the same thing, i n  the same penalty which the law 
directed. For these reasons, I approve of the charge given by the 
judge below upon theso points. But there is  another circumstance 
observable on this record which ought not to escape the notice of the 
Court, and that is that tho judgment rendered in this case is  founded 
on a notice given to the defendants, under the act of Assembly giving 
a summary remedy against sheriffs and other public officers. I f  
the bond given by the sheriff and the defendants in  this case had been 
taken as the law directs, this remedy would be regular; but the bond 
is taken in  a penalty different from that pointed out by law; and 
although, for that reason, we do not declare it void, but hold it good 
as a voluntary bond, yet we do not think that summary remedy attaches 
to it, but that the party grie5ed must have recourse to a common-law 
r e w d y ,  such as the commbn law would furnish on such a bond 
in  case i t  was given by one individual to another. (9 
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Ross v. TOMS. 
.- 

For these reasons I think the j u d g q n t  must be arrested. 

TAYLOR, C. J., and HENDERSON, J., concurred. 
PER CURIAM. Reversed. 

Cited: Chambers v. Witherspoon, 10 N. C., 413 ; Governor v. Twitty,  
12 N. C., 156; Governwr 4. Mcdflee,  13 N. C., 17;  Branch v .  Elliott, 
14 N. C., 87; Ellis v. Long, 30 N. C., 515; S. v. Biggs, 33 N.  C., 413; 
Walters v. Moore, 90 N.  C., 45. 

ROSS V. TOMS AND W ~ F E  AiSD ANOTHER.-FI'O~ Perquimans. 

'The half-blood is entitled to  inherit in purchased estate. 

PETITION for partition of lands, founded on the following facts: 
Miles ITarvey being seized and possessed of the premises described in  
the petition made his will, duly executed to pass lands, and therein 
devised the plantation whereon he lived to his wife for life, remainder 
to his son Miles Edward Harvey. Miles Harvey died in  the latter 
part  of the fall or beginning of the winter of 1784, leaving four chil- 
dren, viz., James, Miles Edward, Sarah, and Martha. 

James and Sarah died, intestate and without issue, previous to 1800. 
Martha intermarried with Charles Blount, and died in 1806, leaving 
Sarah, now the wife of Toms, the defendant, and James Blount, the 
other defendant, her only heirs a t  law. Mary, the widow and devisee 
of Miles Harvey, intermarried with Martin Ross, senior, by whom she 
had issue Martin Ross, junior, the petitioner; but previous to her 
second marriage she conveyed to Miles Edward Harvey her life estate 
in the lands devised by the will of Miles Harvey. 

Miles Edward Harvey died in  1800, intestate and without issue, 
leaving his sister Martha Blount of the whole blood, and Martin 

(10) Ross, junior, his maternal brother of the half blood, surviving 
him. 

The court below, holding that Miles Edward Harvey took by purchase 
and not by descent, decreed partition to be made as prayed for, and 
the defendants appealed. 

TAYLOR, C. J. I f  Miles Harvey had died intestate in the fall of 
1784, his two sons would have been his heirs, under the act which passed 
in  the April of that year. But having devised the land in  controversy 
-to Miles Edward Harvey, he took under the will by purchase and, having 
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died intestate, his maternal half brother inherits one moiety of the 
land and the heirs of his sister Martha the other moiety. The parti- 
tion between them must consequently be made according to the prayer 
of the petition. 

PER CURIAM. Affirmed. 

YADKIN NAVIGATION COMPANY v. BENTON.-From Anson. 

1. The act of incorporation of the Yadkin Navigation Company makes the 
subscription of a certain sum, and not the payment of it ,  essential to 
the incorporation of the subscribers. 

2. The charter of the company is not contrary to that  clause of the Declara- 
tion of Rights which condemns perpetuities. 

3. A law passed subsequently to the act of incorporation, without the assent 
of the subscribers, by which the place for the sale of shares forfeited 
is changed, cannot be deemed a n  invasion of the rights granted by the 
original charter. 

T I ~ E  defendant became a subscriber for stock in the Yadkin Naviga- 
tion Company on 1 June, 1818, to the amount of five shares, at  the price 
of $100 for each share. I n  1819, 1820, and 1821, the president and 
directors demanded of the defendanti the snm of $30 on each 
share hy him subscribed for, and on his refusal to pay advertised (11) 
the shares for sale, pursuant to the provisions.of an act of the 
Legislature. The shares, when exposed to sale, were bid off for the sum 
of $10 each, and for the difference between the sum for which they 
sold and that which the defendant by his subscription undertook to pay 
this action was brought. The declaration set forth the acts of Asscm- 
lvly relative to the company and the proceedings which had taken 
place under them, as stated above. 

The defendant pleaded, first: That there was no such corporation as 
the Yadkin Navigation Company, because that, notwithstanding books 
were opened for subscription, pursuant to the act of 3817, and more 
than $50,000 were subscribed, yet a t  the first general meeting of sub- 
sscribers they proceeded to elect a president and directors, and to appoint 
a treasurer, and did not pay to the treasurer the sum of $10 each, as 
Iby law required. And second: That the sales made of his sEiares at  
Salisbury was not authorized by the act, and that the act of 1820, 
authorizing the company to make sales at  Salisbury instead of IlaIifax, 
was an alteration of the terms upon which he subscribed, made without 
his consent and against l ~ i s  will, and was unconstitutional and void. 
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To these pleas the plaintiff demurred, and the court sustained the 
demurrer, overruled the defendant's pleas, and gave judgn~mt accord- 
ingly, from which the defendant appealed. 

TAYLOR, C. J. The demurrer to this plea presents several questions 
to the consideration of the Court. The first is, whether the company 
was legally incorporated, inasmuch as the subscribers did not at the 

first general meeting after the return of the commissioncr7s books 
(12) pay the sum of $10 each, as required. 

The circumstances which are to precede the incorporation of 
the company are distinctly pointed out by the first section of the act of 
1816. Thc only condition is that when i t  appears to the commjssioners 
that $1 00,000 have been subscribed, then the subscribers, from the time 
of the first meeting, are declared to be incorporated; they are t h ~ n  to 
perform several corporate acts, such as electing a president, directors, 
and a treasurer. 

By the fourth section of the act of 1812, for improving the naviga- 
tion of the Roanoke, several clauses of which are adopted as the basis 
of the Yadkin charter, each subscriber is directed to pay to the treas- 
urer of the company, on the first general meeting, $10 on each share; 
so that the incorporation and the appointment of officers are antece- 
dent to the payment of the $10; for how can that sum be paid to the 
treasurer of the company if i t  has no existence? I t  would be to put a 
vain and absurd construction upon a law which is susceptible of a plain 
and sensible one. 

Further, the section last referrcd to positively requires the payment 
of the money-"shall pay"; but the consequence of not paying, the 
penalty attached to delinquents, is left discretionary with the company 
as  to the time of its infliction; the names of those who fail to pay "may 
be struck off the books" is  the language employed to denote this dis- 
cretion. What books? The answer is, tho books of the corporation; 
but if thcy were not incorporated they would have no such power. 

I t  secms evident that the Legislature fixed upon the subscription of a 
certain sum, and not the payment of it, as essential to the incorporation 
of the subscribers, who were completely clothed with the attributes of 
a corporate body before the time when the paymcnt was to be made. 
As such. thcy were fully competent to judge how far  the situation and 
exigencies of thc company might call upon them for the vigorous and 

literal exercise of their right to demand money, and the supposi- 
(13) tion is inadmissible that they were not equally capable of esti- 

mating the responsibility of the subscribers. 
Thc constitutional objections appear to me to be cqually untenable. 

Exclusive emolum~nts and privileges may be granted in  consideration 

16 
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of public scrrices. The nature of such services, whether great or small, 
certain or contingent, is not a subject of judicial inquiry; i t  properly 
belongs to and may safely be intrusted with legislative wisdom. Nor 
is this charter forbidden by that clause of the Declaration of Rights 
which condemns monopolies and pcrpetuities. It requires no argument 
to prove that i t  is not included in the first term, and the other imports 
property locked up from the uscs of the public, and which no person 
has power to alienate. Whaterer emoluments are granted to these 
subscribers, the grant was made in  contemplation of a great national 
benefit, to be derived from the union of their funds and intelligence, 
and under a certainty that without such incitement individual enter- 
prise could not be raised into action, and the main services of the public 
property would continue as nature formed them. But others are not 
excluded from a participation in the profits, for, as the stockholders may 
transfer their shares, so every citizen, at  his discretion, may illvest his 
money in this property. 

I f  changing the place where the shares are to be sold from Halifax 
to Salisbury is seriously insisted on as an invasion of chartered rights, 
i t  must be acknowledged that no one can be injured by it, and that 
its operation is altogether beneficial to the subscribers, the majority of 
whom, i t  may be supposcd, live on the waters of the Yadkin. To re- 
quire the president and directors to go to Halifax to conduct the sales, 
and the persons whose shares are sold to get the surplus, would 
have bccn an inconvenience to all concerned. It is merely tho (14) 
correction of an error which crept into the first law, from1 inad- 
vertently adopting the whole of the fourth section of the Roanoke act, 
which, fitly enough for that navigation, made Halifax the place of sale. 
I t  would ill become the gravity of a court of justice to pronounce this 
formal alteration, which could have no possible object in  view but the 
benefit of the company, to be an infringement of their rights. For  
these reasons I am of opinion that the demurrer be sustained and the 
judgment be affirmed. 

RAT.T, and HENDERSON, JJ., concurred. 

KOTE.-Questions similar to those involved in this case arose in a case 
which was also before the Court at this term, Navigation Company v. Craig. 
The opinion of the Court, as reported above, applies with equal propriety 
to both cases. 

PER CURIAM. Affirmed. 
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I SMITH AND STANLY v. NIEL AND OTHERS.-FTO~ Bertie. 

If the appellee in the Superior Court suffers the cause to go to the jury, it 
is an implied waiver of anf objection arising from the defectiveness of 
the appeal bond. 

THIS case came before this Court, 8 N. C., 341. It is now here on a 
motion by Wood, one of the defendants, to dismiss the appeal on the 
ground of a formal defect in  tho appeal bond. The cause had once 
been submitted to a jury. At March Term, 1822, the Superior Court 
of BERTTB sustained the appeal and overruled the motion to dismiss, 
and Wood appealed. The facts appear in  the opinion of the Court. 

(15) PER CURIAM. The appeal was taken up to March Term, 1820, 
of Bertie, a t  which time it was continued. At thc subsequent 

term, commissions were moved for by Wood, and the cause was con- 
tinued. At March Term, 1821, tho jury was impaneled, and from the 
judgment then rendered the first appeal was brought to this Court, 
where i t  was decided a t  June Term, 1821. I t  was not until March 
Term, 1822, that a motion was made in  the Superior Court of Bertie 
to dismiss the appeal. This must be considered as an implied waiver 
of any defect in  the appeal bond, according to Ferguson, v. McCarter, 
4 N. C.. 544. 

PER CURIAM. Affirmed. 

Cited: S. v. Mitchell, 19 N. C., 238. 

GRAY v. SWAIN.-From Bertie. 

All the chattels of an intestate are assets, if the administrator by reasonable 
diligence might have possessed himself of them. 

T ~ r r s  mas an action of assumpsit, to which defendant pleaded the 
general issuc, no assets, and p7ene adrn&istravit. The plaintiff, to 
charge the defendant with assets, proved that the intestate died pos- 
sessed of a personal estate much larger than would be sufficient to satisfy 
the plairrtifT1s demand, but that before administration was granted a 
trespasser took possession of all the assets and held them as his own. 
Administration was granted on 18 February, 1820, and the process of 
the plaintiff issued on 15 June, 1820. The trespasser was introduced 
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as a witness, and proved that the defendant had never demanded of 
him the goods of his intestate. It was insisted on the trial below that 
it was the duty of the administrator to collect the goods of his intes- 
tate, and if he did not do so within reasonable time be was liable to 
account with creditorls for the value of the goods which he might have 
recovered, and that they were assets. The presiding judge in- 
structed thc jury that the issue submitted to them was whether (16) 
the adn~inistrator had assets a t  the time the process issued, and 
the issue must be found in the defendant's f a v o ~  unless the plaintiff 
could show that assets had actually been in the defendant's possession. 
A verdict was rendered for defendant, and, a motion for a new trial 
having been refused, plaintiff appealed. 

Ru, f in  for the appellant.  

T-&LOR, C. J. Tbe plea of fully administered avers that the defend- 
ant hath not, nor at  the commencement of the suit or a t  any  time since 
has had, any goods or chattels which were of his intestate a t  the time 
of his decease in his hands to be administered; and the replication to 
this plea puts in issue the question whcther the defendant hath duly ad- 
ministored the assets up to the time of the plea pleaded ( 1  Saund., 336). 
The intestate died possessed gf personal property to a greater amount 
than was necessary to pay the plaintiff's debt, but this was taken away 
by a trespasser before the defendant administercld, and i t  appears 
that ho has not demanded the property, nor made any effort to (17) 
possess himself of it. The question then arises, whether wch 
property is, i n  contemplation of law, assets in  the hands of the admin- 
istrator? The property which an intestate possesses a t  the time of 
his death devolvcs on tho administrator, who may bring trespass for 
an injury done to it, after the deatli of the intestate, and before admin- 
istration. H e  may also bring trover, though he never had possession, 
and the sum recovered shall be assets in his h a n h ,  the property in  
these cases drawing after i t  the possession by relation. When the law 
thus arms him with these remedies, and enablw him to convert into 
actual and productive assets everything personal which the intestate 
had a right to, i t  would be incongruous that his own negligence, fraud, 
or collusion, sEmxld furnish him with a defense against a creditor who 
can only reach the assets through the administrator. The correct prin- 
ciple is that all the chattels of the intestate are assets, if the adminis- 
trator by reasonable diligence might have possessed himself of them. 
This the jury ought to have inquired into in  the present case, but that 
being excluded by the court, there ought to be a 

PER CURIAM. New trial. 
19 
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JOHN REGISTER v. BRYAN.-From Columbus. 

Where lands are sold for taxes under the act of 1798, i f  no person bids off 
a smaller quantity than the whole, the bid shall be considered as made 
by the Governor far the use of the State, but the title of the State is 
not completed before all the further requisites pointed out by the act 
are complied with. 

E.JECTMEIYT tried before Paxton, J., in C o ~ u ~ m s ,  at Fall Session, 
1821. The lessors of the plaintiff claim under a patent granted to 

Esther Rowan, and regularly deduced title down to James Regis- 
(18) ter, who by deed on 7 July, 1819, conveyed to the lessors of the 

plaintiff. On 9 August, 1816, the land was exposed to sale for 
taxes by the sheriff of Columbus, and James Register became the pur- 
chaser, not having agreed to pay the taxes for a less quantity than the 
whole land; and on 28 February, 1518, the sheriff executed accordingly 
a deed to James Register. The defendan't claimed the land under a 
younger patent, and relied on the act of 1798, which declares that when 
lands are sold for taxes, and no person shall bid for a less quantity than 
the whole of the said land, such bid shall be considered as a bid by 
the Governor for the use of the State. The jury, under the instruction 
of the court as to the law, found a verdict for the plaintiff, and de- 
fendant appealed. 

HALL, J .  The principal question here is whether the sale of the 
land for taxes divested the title of James Register. I f  it did not, the 
plaiuiiff is entitled to recover the land i n  the present action. When 
.James Register became the highest bidder for the whole land, and bid 
therefor the amount of all the taxes that were due upon it, such bid 
became the bid of the Governor, by the act of 1798, ch. 492, Rev. Code. 
That act declares, sec. 4: "That if no person shall bid a smaller quantity 
than the whole, then the whole of ' the land so set u p  shall be con- 
sidered as a bid for the Governor, and the sheriff shall strike off the 
same to him accordingly and execute a good and sufficient deed of 
conveyance to him and his successors in  office, i n  manner hereinafter 
directed, for the use of the State." Further requisites are pointed out 
for a completion of title to the State, such as registration, etc. From 
this law i t  would seem that the Legislature considered the title of the 
State complete when the requisites pointed out by the act should be 
complied with by the proper officer. That has not been done, and I am 

not prepared to say that the legal estate has been divested out of 
(19) James Register; of course he remained in  of his old estate; for 

I view the conveyance of the sheriff to him a8 a nullity. 
For  these reasons, I think judgment should be entered for the plaintiff. 

HENDERSON, J., concurred. 
20 
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REGIWER v. BRYAN. 
- 

TAYLOR, C. J., dissentiente: The sheriff's deed to James Register, 
exhibited by the defendant, shows that these lands were sold for the 
taxes in  1816, when the said James Register became the purchaser, 
"not having bid off a less quantity than the whole." The latter cir- 
cumstance, according to my construction of the act of 1'798, relative to 
the l m d  tax, operated to divest tlle title out of James Register, without 
any possibility of acquiring it again, except by a new entry as vacant 
land, after the several provisions in the act should have been complied 
with by the sheriff. The fourth section of the law enacts, in  distinct 
A- twnus, i h t  if no perso11 shall bid a smaller qnaiitity tliail the whole, 

then the whole of the land shall be considered a bid for the Governor; 
and the sheriff shall strike off the same to him accordingly and esecute 
to him and his successors a good and sufficient deed of conveyance. 
Here no person did bid for a smaller qauntity than the whole, but a bid 
was made for the whole, and consequently the case has happened which 
the Legislature intended should designate the Governor as  a purchaser 
for the benefit of thc State. The provisions for making a deed, regis- 
tering i t  in  the county court and recording it in the Secretary's office, 
are all intended to authenticate the transaction, so that it might be 
known what land was liable to entry. No person, having bid for a 
less quantity than the whole, rested a right in  the Statc, and was 
equivalent to an ofice of entitling; but as the State, having but a r ight ,  
and not a se i sk ,  cannot mlaka a grant of lands, the ulteriori 
steps for completing the seisin are pointed out (3  Co., 10, (20) 
Dowtie's case) .  The sheriff's deed appears to me to be alto- 
gether void, upon principles as firmly established as any in the law, 
and which have been maintained with an uniformity and consistency 
of decision strongly indicative of their importance to the community. 
It prt7feves to sell, by virtue of the act of I798 and in  pursuance of 
its directions, when, in truth, the sale, as evidenced by the deed, is 
in  direct opposition to the act. To sustain this deed is to transfer the 
legislative power to the sheriff, and so allow him to sell land for taxes, 
not in the manner prescribed by the written law, but according to his 
private notions of what is right, and would place a t  his discretion the 
property of every citizen in the State. This caswmust be governed by 
the same rulcs as if the purchaser from the sheriff were a stranger, 
instead of being the owner of the land when the tax became due. If 
Bryan's land had been legally sold to him, it must have been sold with 
equal validity if a stranger had been a purchaser, and then the injurious 
operation of sanctioning the sale would have been manifest. The land 
was given in  for taxation in  two separate tracts, and it may be supposed 
that the taxes, which were only f i ~ ~ e  and a half dollars, might have been 
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raised by the sale of either tract. The Legislature aimed to prevent a 
sacrifice of entire tracts of land while i t  was possible to raise the tax 
from the sale of a less portion; or if a sacrifice was unavoidable, that 
it should be made on the altar of the State for the b&efit of the whole 
community. I t  is a well known rule of the common law that when a 
special authority is delegated by statute to particular persons, affecting 
the property of individuals, i t  must be strictly pursued and appear to. 
be so on the face of their proceedings. This rule is rigidly adhered to 
in  a caw even where a jurg was made necessary to assess the value of 

land of which a person was deprived. Rex  v. Croke, Zowp., 26. 
(21) How much more important is its observance where the whole 

authority is to be exercised by a single ministerial officer. 
Nor are American decisions wanting in support of the same doctrine. 

By the tax law of Georgia, the collector was authorized to sell land 
only on the deficiency of the personal estate, and then to sell only so 
much as was necessary to pay the taxes in arrear. Under those laws, 
the sale of a whole tract, when a small part wolxld have been sufficient 
to pay the taxes, was held void; and i t  was laid down that a collector 
selling for taxes must act in conformity with the law from which his 
power is derived, and that the purchaser is bound to inquire whether 
he has so acted, and is also bound to prove the authority to sell. 4 
Cranch, 402. I n  the Court of Appeals in Virginia it has been decided, 
in a case arising under the tax laws, that an authority given by law to 
any officer whereby the estates or interests of other persons may be 
forfeited or lost must be strictly pursued in every instance. 1 Mun., 419. 

And in a question on the act of Congress to lay and collect a direct 
tax, i t  has been decided that all the preliminary requisite~s of the law 
must be complied with, otherwise the collector has no authority to sell, 
and his conveyance passes no title. 9 Cranch, 65; 4 Wheat., 77. The 
latter branch of the decision has been recognized in  the State courts. 
4 Mun., 435. To  these cases I will add Jones v. Gibson, 4 N. C., 480, 
in  which i t  was held that where the sheriff sold an entire tract of land 
for taxes on the whole, when no tax was due for one-third part, the sale 
was void. The ground of the decision was that the sheriff, having 
transcended his authority, his whole act was void; in  other words, that 
the sale could not be sustained even for the two-thirds of the land for 
which the taxes were due. These are the reasons and authorities which 

have led me to believe that the true construction of the act of 
(22) 1798 would divest James Register of the land, when a bid was 

made for the whole, and vest the right in  the Governor for the 
benefit of the State; and I know of no case to oppose to this construc- 
tion, except Martin v. 'Lucey, 5 N. C., 311, decided in  1809. I was of 
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the same opinion in  that case which 1 now entertain, for I had con- 
sidered it, though I had no opportunity of delivering a judicial opinion. 
My brothers, however, differ from me, and there must be a judgment 
of affirmance. 

G i l d :  Ta?yZor v. Allen, 67 N. C., 351 ; Land Co. 9). Board of lCdu&- 
t ion,  103 N. C., 40. 

ELLIOTT v. NEWBY.-From Randolph. 

Judgment of 'condemnation will not be rendered in a case where a garni- 
shee has in his hands as an administrator property in which the debtor 
will be interested as a distributee, after the settlement of the admin- 
istrators' accounts. 

AN ATTACHMENT was sued out against the defendant by the plaintiff, 
and one Gallimore was summoned as garnishee. Gallimore stated on 
his garnishment that he was the administrator with the will annexed 
of one Samuel Newby, and had in l ~ i s  hand.; certain property which he 
was directed by the will to distribute among the chilaren of Samuel 
Newby, of whom the defendant was one. That the estate of Samuel 
Newby was not so fa r  settled as to enable him with certainty to ascer- 
tain what sum would remain for distribution after payment of debts, 
costs, and charges of administration. On behalf of the plaintiff, i t  
was moved that judgment of condemnation should he rendered against 
so much of the estate remaining in  the hands of the garnishee, after 
payment of debts and costa and charges of admillistration, as the 
defendant in this attachmcnt should be entitled to. The motion was 
~~efimcl ,  and plaintiff appealed. 

HENDERSON, J. Every objection which has been successfully (23) 
urged against a, court of law taking cognizance of claimis for 
legacies and distributive shares applies with equal force against this 
case, for it is substantially an action a t  law at the' instance of the 
absent or  absconding debtor against the administrator for a distributive 
sharc of the intestate's estate. The court is as incompetent to take an  
accolrrrt of assets, to order payment upon terms, to have all persons 
iniercsted in the fund before the court for the administrator's safety, 
as if ihe distrihutee had himself brought the action, and yet all these 
things are as necessary in  the one case as the other. It may seem 
strange to say that courts of law are incompetent to enforce legal rights, 
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and i t  secms to me that since the statute of distribution and the act of 
Assei~ibly, taking the surplus from executors and directiug them to pay 
the legacies, both distributive shares and legacies are claims or rights 
at  law. 

Rut the decisions are all the other way, and it is too late to question 
them; indeed the powers of a court of equity are much better adapted 
to the subject than those of a court of law, and I feel no disposition to 
disturb the question. 

I think, therefore, that this claim is not subject to condemnation, 
a d  h a t  ille garnishee shoidd he discharged. 

TAYLOE, C. J., and HALT,, J., concurred. 
PER CITRIAM. Affirmed. 

Citotl: Gillis v. McKay, 15 N. C., 174; Cofidield v. Collins, 26 N. C., 
491; XcLeran v. McKeltkan, 42 N.  C., 72; Gaz'thw 2.. Ilallezri, 49 N. C., 
491. 

( 24 )  
ODOM ET AL. v. THOMPSON ET Ai~.-Fron~ Bertie. 

1.  When on a petition for a reprobate of a paper-writing purporting to he 
a will, the court below ordered a reprobate, and the defendants ap- 
pealed, this Court refused to dismiss the appeal. 

2. When a petition for reprobate sets forth that those interested in contest- 
ing the first probate  ere a t  the time under disabilities, and that  the 
pretended testator had not capacity to execute a will, these allegatians 
not being denied i n  the answer, a reprobate will be awarded. 

PE'L'ITION setting forth that the defendants, i n  1803, had exhibited 
for probate to the county court of Bertie a paper-writing, purporting 
to be the last will and testament of one Noah Hinton, and in  the ab- 
scnce of all who were interested in opposing the proceeding the paper- 
writing was admitted to probate as a will. It was further alleged that 
no notice was given to the parties interested, and had there been they 
were under disabilities, being femes covert and infants, and therefore 
were not capable of opposing it. The petition also charged that the 
paper was signcd by the said Noah Hinton when he was utterly in- 
capable of executing a will. The petition prayed a revocation of the 
formpr probate, and that probate'auew might be ordered. These state- 
ments were not denied in the answer of the defendants. Upon hearing 
the petition and answer, the court below ordered that the probate of 
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the will of Noah Hinton, deceased, be revoked, and that the defendants 
proceed to reprove the same in  the county court of Bertie, iu solemn 
form, from which order the defendants appealed. 

Tayr,oa, C.  J. There are two allcgatinns in  the petition which, if 
tnxc. render i t  essential to justice that the will should be reproved: . . 
thew nl-e that tho petlt?nners, who are heirs nt !2w and next of kin te 
thc testator, were either infants or under -coverture when the will was 
proved, aud that no notice was given to them. The other is that the 
will and thel several codicils annexed were signed and executed by the 
testator when he was utterly incapable of making a will. These state- 
mcnt? mud, upon the face of the proceedings, be taken as true, since 
the defendarlts havo made no answer to them; and although they might 
nut bc informed as to the state of the testator's mind when the will was 
made, since they are not the persons who offered i t  for probate, yet 
some answer should have been made to the charge; and, if they knew 
nothing about it, they should have answered so. For  these reasons 
alonp, without inquiring into the other questions madel, 1 think there 
ought to be a reprobate. 

HAT~I., J. This case seeins to be peculiarly situated. I f  the question 
whether this petition contains matter sufficient to authorize the Court 
to say there shall be a rchearing of the probate of the will is not con- 
sidcrcd by this Court at  this stage of the proceedings, i t  i s  difficult to 
say that any other opportunity will be afforded. Sixppose it 
shonld be sent back to be finally settled loy rehearing the probate (26) 
of thc will : if that question should terminate favorably for the 
defendants, t h q  would have r!o inducement to take the opinion of this 
Court on the rncarits of the petition. I f  the question should be other- 
wise decided, and the paper-writing should be found not to be a will, 
this Court would hesitate long before i t  would undertake to set that 
finding aside, although they might have thought in  the first instance 
that the prayer of the petition for a rehearing of the probate of tha 
will ought not to be granted; for that reason I think the merits of the 
petition should be now decided on. 

HEKDERS~N, J., concurred. 
PFR C ~ R I A M .  Affirmed. 
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I THE GOVERNOR v. ROBERTS.-From Wake. 

The rule that the best evidence in the power or possession of a party shall 
be produced ,applies only to g ~ a d e s  of evidence, e. g., oral evidence shall 
not be received when there is written, a copy when the original may be 
had. But where the evidence is all of me same grade, as the testimony 
of living witnesses, one is not to be excluded because another had a 
better opportunity of knowing the fact deposed to, but the testimony 
should be left to a jury to be weighed by them. 

DEBT brought upon the bond given by the defendant as assistant pay- 
master. The condition of the bond was as follows: "If the s&d John 
Roberts shall well and truly execute and faithfully discharge, according 
to law and to instructions received by him from proper authority, his 
duties as assistant paymaster-general aforesaid, and he, his heirs, execu- 
tors, or administrators, shall regularly account for all moneys received 

by him from time to time as assistant paymaster-general with 
(27) such person or persons as shall be duly authorized and qualified 

011 the part of the State for that purpose, and moreover pay such 
balance as on a final settlement of the said accounts shall be found 
justly due from him to the said State, then this obligation shall be null 
and void," etc. The defendant craved oyer and pleaded "conditions - 

performed and not broken." The Attorney-General offered in  evidence 
the account of the defendant settled with the Comptroller, and also a 

' 

paper which he alleged was the pay roll on which the account was 
founded. The Comptroller with whom the settlement had been made 
was dead, and this latter paper was in the possession of the Secretary 
of State, who testified in  court that the present Comptroller was absent, 
and that previous to his departure he had delivered the keys of his office 
to the witness, with a request to him that he would attend to any appli- 
cations which might be made in his office during his absence. The 
witness also stated that' he t h m  attended the court on behalf of the 
Comptroller or as his agent with the papers of the office relative to 
this transaction. The Comptroller was not summoned to attend the 
court. The court rejected the writing purporting to be a pay roll with- 
out further proof of identity, and the jury returned a verdict for the 
defendant. A motion for a new trial was refused, judgment rendered, 
and the Attorney-General appealed. 

HENDERSON, J. On whom i t  devolved to prove the violation or per- 
formance of the condition of the bond depended entirely on the question, 
Who held the affirmative in  the issue? But in the progress of the cause 
it became entirely unnecessary to consider this point, for it appears 
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that the Comptroller's settlemerrt with the defendant, and receipt in  
full, was produced in  evidence, which, if fairly obtained, was a com- 
plete bar. Tlrc only question, thereforc, remaining for the con- 
sidewion of the Court is, Was the court lnclow correct in with- (28) 
holding the pay roll from the jury? which pay roll the plaintiff 
alleged was the basis of the Comptroller's receipt and settlement, and 
which, lie said, he would show contained forgeries and misstatements. 
Mr. Secretary Hill  stated that the Comptroller was absent on a visit 
lo his family in Warren; that .previous to his leaving Raleigh he put 
his k e y  into the witness's possession, with a request to atitend to any 
business in his office, and that he then attended the court with the 
papers in this case, in the place or on the behalf of the Comptroller; 
from which I understand that this paper, the pay roll, was among the 
papers in  the case. The question was as to the relevancy of the facts 
deposed to by Mr. Hill ;  that is, Could the jury rightfully infer from 
thtlse facts (for the evidence is always admitted'to be true when we 
aro testing its relevancy) that this was the pay roll by which the, settle- 
ment was made? The settlement presupposed a pay roll; that pay 
roll was in the office of that officer appointed by law to make the settle- 
ment and keep the vouchers; i t  was with the papers of this particular 
transaction; now whether this would satisfy the jury is1 not for the 
Court to say; if they are only part  of the facts, do they throw any 
light on the issue? I f  they are the whole, which in  this case is ad- 
mitted, do they warrant the jury in drawing the conclusion that i t  is 
the pay roll? I f  the jury would be warranted so to do from the facts 
deposed to, the court did wrong; if they would not, the court did right. 
The rule that the best evidence in  the party's power or possession shaJ1 
bo produced does not apply in  this case, for that rule only applies to 
grades of evidence. Oral evidence shall not be received where there is 
written, a copy when the original can be had. The present Comptroller 
might, and no doubt would, be more satisfactory than Mr. Hill, not 
hecausr his evidence is of a higher grade, for i t  would bc oral 
ill each case, but because it is probable he would depose to addi- (29) 
tional facts, to wit, that when he came into office he found, or 
he did not find, the pay roll among this file of papers; and if the late 

- Comptroller was alive, he might be still more satisfactory; but still the 
evidence is all of the same grade, and tends to elucidate the subject, 
and from which the jury might rightfully draw the conclusion that it 
is the same paper. I f  the rule was that the most full and satisfactory 
evidence should be produced; i t  would follow that where i t  appeared 
there were others present they should also be produced, or where a 
person from his situation had a bctter view of the transaction, one who 
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had a less favorable position should not be received, or where i t  ap- 
pears that another could give a more detailed account of the affair., 
one who could not give so full a one should be excluded, although there 
mag be no doubt as to his knowledge of the facts to which he deposes. 
T therefore think that the paper ought to have gone t'o the jury. The 
judkment should be reversed and a new trial granted. 

PER CURIAM. New trial. 

ci ted:  8. v. Smith, 33 N. C., 35. 

HAMILTON v. McCULL0CH.-From Orange. 

When a defendant appeals to this Court, and on the record as sent up no . error appears in the proceedings below, and no statenlent of facts ac- 
companies the record, the Court will award a new trial for  the pur- 
pose of having a case made up, as  otherwise the party cannot have the 
benefit of his appeal. 

DETINIIF,, which had bcen tried in OEANGE. NO error appeared 
on the record of the proceedings below, and from the judment  ren- 
dered below dc~fendant has appealed to this Court. No statement of 

the facts of the case accompanied the transcript of the rocord 
(30) from the court below, and, 

PER CURIAM. A new trial is awarded in  this case for the purpose 
of having a case made up ;  there is no other possible way by which the 
party can have the benefits of an. appeal. 

PER CURIAM. New trial. 

Cited: Anderson v. JTunt, 30 N.  C., 244; Isler v. Haddock, 72 
N. C., 120; Comrs. v. Xtea,mship Co., 98  N .  C., 167. 
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POTTER, ADMINJSTRAT~K, V. STONE AND OTHF>JLS.-FTO~ Wake. 

1. The allow'ance made to administrators i s  to be proportioned to the care 
and attention bestowed in each particular case, so as, however, not to 
exceed 5 per cent on each side of the account. 

2. The office is  not intended to be one of profit, and nothing more than a 
bare compensation can be allowed. 

3. Payments made to distributees on account of their portions, whether be- 
f ~ r e  the administratian is settled or a t  the close of it ,  are  not consid- 
ered a s  expenditures, and no allowance of commissions can be made on 
them. 

MOTION by Henry Potter, originally made in  WAKE County court, 
and carried by appeal to the Superior Court, for an allowance of 
commissior~s to him as administrator of the estato of David 
Stone, deceased. Administration on the estate of Stone was granted 
in  Rovember. 1818. I n  D~ccmber, 1818, a ,sale, of property 
was made in  Wake. I n  January, 1819, a similar sale was made in 
Bertie. The administrator personally attended both sales and also 
went to Bertie one other time on the bnsinc~s of the estate. The ad- 
ministrator also claimed commissions on the payment of portions to 
tho distributees. The county court of R a k e  allowed a commission of 
5 pcr cent on $31,781. This sum was greatsr than either the debit 
or credit side of the account. The Superior Court allowed 
commissions to the amount of $1,000. (31) 

It was referred to the clerk of this Court lo ascertain the par- 
ticular sums received by the administrator at different times and as 
arising from distinct and separate funds, and from his report it ap- 
peared that a portion of $25,000 (the largest sum roceived) was obtained 
from sales made by the administrator of lumber which he had caused 
to be cut a t  a sawmil! owned by his intestate. 

TAYLOR, C. J. Trustees were entitled to no allowance a t  common 
law for their care and trouble, but are merely indemnifield for their ac- 
tual expenses. The Legislature has thought fit to altor this rule and to 
ma,ke an allowance according to the actual care and attention bestowed 
in  each particular case. A large estate, being unincnmbered, may in 
fact require but a small portion of the attention of the administrator, 
and merit, therefore, a small commission; whereas a less estate, if 
much involved, and having many claims to liquidate, may call upon 
the court to  go to the full extent of the law. As the maximum i s  
fixed a t  5 per cent, it is a plain declaration of the Legislature that, 
however great the degree of trouble may be with which the administra- 

29 
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tion is attended, that shall be deemed an adequate compensation. But 
neither the law nor the reason and justice of the thing lends any ~ o u n -  
tenance to the idea that such offices aha11 be considered as sources of 
profit to the incumbent, or desirable on that account. On the contrary, 
considering whose interests are most frequently concerned, that of 
widows, minors, and creditors, every consideration of policy and right 
strongly impels the Court to avoid any construction of the law which 
may lead to such a consequence. A b a ~ e  compensation, and nothing 
more, is all they feel authorized to allow. The most troublesome part 

in the management of this estate was probably that which the 
(32) administrator was not obliged to undertake, that of the sawmills, 

which probably belonged to the guardian of the children. For 
the labor thus bestowed, the administrator ia undoubtedly entitled to 
compensation from those who have been benefited by his attention, but 
not as tldministrator; nor has the Court any power to take i t  into 
consideration on this Ihotion. 

To ascertain the degree of trouble which has been bestowed in  the 
administrntion, properly so called, the Court has considered the dura- 
tion of the trust and the sums received and paid away in  a course of 
administration, and as the estate, though nominally large, was in  fact, 
unembarrassed witli law suits or debts, and the latter for the most part 
of easy liquidation, the Court, upon a full view and due consideration 
of all the circumstances, thinks that 21,h per cent upon the receipts and 
3 per cent on the expenditures will be a just compensation for the 
trouble of the administrator, so fa r  as the law permits the Court to act 
in  relation to the subject. For  the sake of future cases, we think it 
right to add that payments made to distributees on account of their 
portions, whether before the administration is settled or at  the close of 
it, cannot be considered as expenditures, and therefore no allowance of 
comnlissions is made on them. 

The decision of the Court is that the orders of the county and 
Superior courts are set aside, and an allowance be made to the admin- 
istratoy upon the foregoing principles of $809.19. The rate of com- 
mission, in this case, is formed upon an  average of the general pay- 
ments and receipts; upon some receipts, singly considered, a half per 
cent would be a full allowance, and upon others we could with propriety 
go to the muxirnum. The case cannot therefore furnish a rule for 
any particular charge that may be selected. 

PER CURIAM. Modified. 

Cited: Ex parte Haughton, 14 N. C., 442; Clarke v. Cottom, 17 
N.  C., 55; P~yton v. Smith, 22 N. C., 349; Bank v. Bartk, 126 N. C., 
540. 
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(33)  
ROBERT CAMPEELL AXD OTHERS v. McARTHUR.--From Bladen. 

1. A deed altered after its execution is good, if the alteration be made with 
the knowledge and consent of the grantor; and the part altered need 
not be registered to make it color of title, for an unregistered deed is 
color of title. 

2. A mistake in the course or distance of a deed should not be permitted 
to disappoint the intent of the parties, i f  that intent appears, and if 
the means of correcting the mistake are furnished either by a more 
certain description in the same deed or by reference to another deed 
containing a more certain description. 

EJEUTMENT. The land in dispute was granted to Thomas Locke on 
20 February, 1735, and in  the patent was described as being "640 acres 
lying and being on the northeast side of the northwest branch of the 
Cape Fear River, beginning at  a hickory on the river bank, thence north 
75 east 160 chains to a stake, then south 15 east 40 chains, thence south 
75 west 160 chains to an elm on the river bank, thence with the river 
to the first station." 

Thomas Locke conveyed to Leonard Locke, and Leonard Locke con- 
veyed to Neill McArthur; these facts appeared from the recital i n  a 
deed from Neill &Arthur to his son, Archibald McArthur, for the 
lands in  dispute. This deed bore date 4 July, 1777, and under i t  
defendant claimed. 

The plaintiffs, declaring their inability to deduce title by a regular 
succession of conveyances, relied upon color of title, and to support i t  
produced two deeds: first, a deed from James Burgess to Farquhar 
Campbell, dated in 1789, for one moiety of a tract of land described 
as follows: "Lying and being on the northeast side of the northwest 
branch of Cape Fear River, beginning at  a hickory, thence north 13 
east 160 chain&, thence north 15 east 40 chains, thence south 70 west 
160 chains to an elm on the river bank, thence with the river 
to the first station, containing 640 acres, patented by Thomas (34) 
Locke on 20 February, 1735." 

Secondly, a deed from James Hogg, dated in 1789, conveying to 
Farquhar Campbell one moiety of the land included in  the patent to 
Thomas Locke. 

The hickory and elm mentioned i n  the deed from Burgess, it was 
contended, are the same which are ~efe r red  to in  the grant to Thomas 
Looke. 

Farquhar Campbell, in 1798, took an actual, adverse, and exclusive 
possession of the lands which had been granted to Thomas Locke, and 
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his poqswsion nas  continued by himself, or those claiming under him, 
without interruption, until February, 1807. Some time between 1798 
and l W 7 .  Farquhar Campbell died, haring de~ised the lands to his 
sons Robert and James, as tenants in  common; James died after the 
death of his father, l e a ~ i n g  four children, who, together with Robert 
Campbell, are the lessors of the plaintiff. 

I n  February, 1807, the defendant, acting under a power of attorney 
froni Axhibald &Arthur, before mentioned, obtained the possession 
and has since kept it. This action was comtncnced in 1807. 

&chibald NcArthur was born in 1772. I n  1782 he went to Eng- 
land, and has continued beyond seas ever since. 

Defendants contended below, first, that the deed from Burgess to 
Farqnahar Campbell was executed with blanks for the day of the date 
and the consideration, and that these blanks were filled up after the 
execution of the deed. I n  proof of this they produced two copies of 
the deed certified by two different registers, in which the day of the 
date and the consideration mere omitted, and relied further on different 
shades in  the ink with which the deed was written. Secondly, that 
the deed did not cover the land in  dispute, if the boundaries were run 
as expressed therein according to course and distance, and that here 
no rcsson was furnished for a departure from course and distance. 

Thirdly, that Archibald McArthur, being beyond seas, was not 
(35) affected by the statute of limitations, and that his title was 

saved by the exception in the statute. 
The court, leaving i t  to the jury as a matter of fact to ascertain what 

was the situation of Burgess' deed at the time of its execution, stated 
as the law that if the deed had been executed in blank, and the omis- 
sions were afterwards supplied, unless with the knowledge and con- 
sent of the grantor, the deed mould thereby be aroided and could not 
operate as color of title; that color of title included, a t  least in its 
definition, such a deed or instrument as, if executed by the real owner, 
would pass the title in  the land. 

As to the second objection, the jury mas instructed that all rules of 
construction and boundary mere intended to ascertain and advance 
the real design of the parties; and that a mistake in a course or dis- 
tance should never be permitted to disappoint the intent of the parties, 
if that intent appeared and the means of correcting the mistake mere 
furnished, either by a more certain description in  the same deed or by 
reference to another deed containing a more certain description. That 
here, as the deed called for the beginning of Locke's patent, as well as 
the elm, the termination of the third line of said patent, and as the 
deed declared the intention to be to convey the 640 acres of land 
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patented by Locke, the jury, if it was necessary, in order to acconi- 
plish the intent of the parties, should disregard a mistake in the courses 
of the deed, and pprsue the real and true boundary of the patent, to 
arrive at  the corner elm on the river. 

As to the statute of limitations, the court charged that as Archibald 
&Arthur was of full age in the year 1193, and was under no disability 
but that of being beyond seas at  the time the adverse possession com- 
mcnced, and as the saving in the statute for persons beyond seas has 
the proviso that they shall, "within eight years after the title or claim 
becomes due, take benefit and sue for the same," and as he had not 
done so within eight years, he was clearly out of the saving of 
the statute. (36) 

There was'a verdict for the plaintiffs, and defendant moved 
for a new trial on the grounds of misdirection in  law and a finding 
contrary to evidence. The motion was ouerruled, and from the judg- 
ment rdndered defendant appealed. 

XenzuclZ and Mordecai for appellnnt. 
Gastolz for appellee. 

TAYLOR, C. J. This is a motion for a new trial on the part of the 
defendant, who alleges that the court misdirected the jury, and that 
the jury found against the evidence. It appears from the case that the 
father of the lessors of the plaintiff was in possession of the land claimed 
inore than seven years claiming under a color of title by means of two 
deeds from Burgess and Hogg, each for a moiety of a tract of land 
granted to Thomas Locke, on 20 February, 1735. There is no con- 
troversy relative to the deed from Hogg; it is not denied that his moiety 
was duly conveyed by it, but the questions arise altogether from Bur- 
gess' deed. I t  is said this deed was registered, having two blanks, one 
for the date and the other for the consideration, and that as this fact 
appears from two oficial copies of two different registers, it 
follows that the deed must have been filled up since that time, (37) 
and is thereby avoided by this alteration. Whether the deed was 
altered after its execution was properly submitted to the jury as a 
cpestion of fact;  and if i t  was so altered they were instructed that the 
deed was thereby aroided, unless the alteration was made with the con- 
sent and knowledge of the grantor. I n  this instruction I think the judge 
is clearly sustained by undoubted authority. Where A. and B. sealed 
and delivered a bond to C., and afterwards the name and addition of 
D. was interlined, and he also sealed and delivered the obligation, with 
?he consent of all parties, it was held to be a good obligation of all three. 
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2 Lev., 35. This case is cited by Coniyns in his Digest, and has been re- 
peatedly recognized as law. There is a case in 1 Anstruther, 228, ~vhere a 
bond was executed mith blanks for the name and sum, and delivered by 
the obligor to an agent for the purpose of raising money; the plaintiff 
lent a sum, and the agent filled up the blanks with that sum and the 
plaintiff's name and delirered the bond to him, and on non est factuw 
pleaded the bond was held good. And a party executing a bcnd, know- 
ing that there are blanks in i t  to be filled up by inserting particular 
names or things, must be considered as agreeing that the blanks may 
thus be 5!!ed up after he has executed the bond. Tentris, 185. The 
objection that even if the deed were filled up mith the consent of the 
grantor, i t  ought subsequently to have been registered, has been decided 
on in this Court; and i t  has been held that an unregistered deed will 
make a color of title. 

I am also of opinion that the charge of the judge mas not less unex- 
ceptionable in stating "that a mistake i11 a course or distance should 
not be permitted to disappoint the intent of the parties, if that intent 
appeared, and if the means of correcting the inistake are furnished 
either by a. more certain description in the same deed or by reference 

to another deed containing a more certain description." 
(38) The land conveyed by Burgess to Campbell is designated by 

these several particulars, viz., a moiety of the tract thereinafter 
described, the couyses and distances, a hickory at the beginning, an 
elm on the river bank or the end of the third line, and a reference to 
the patent of Locke, bearing date on 20 February, 1735, which conse- 
quently includes the boundaries and location of that land. There is 
an evident mistake in some of the courses and distandes described in 
Burgess' deed to Campbell, so that if the land mere laid off according 
to them i t  would not comprehend a moiety of Locke's 640 acres; but 
there is also so much correspondence between the lines and those in 
Locke's patent as to sho~v an intention to convey a moiety of that land. 
I n  the corner trees, however, there is no mistake, for the same in number 
and quality are called for both in the deed and patent, and thus a 
reference to Locke's patent renders certain what an  incorrect descrip- 
tion of the lines had rendered uncertain. So that I cannot think any 
difficulty will present itself in ascertaining the land intended to be 
conveyed by the deed, when recourse is had to the patent. The grantor 
has referred to this as the means of correcting any mistake in the de- 
scription of the land, and of ascertaining what his intent was in making 
the deed. 5 Wheaton, 359, 362. Words shall always operate according 
to the intention of the parties, if by law they may; and, if they cannot 
operate in one form they shall operate in that which by law shall 
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effectuate the intention. This is the more just and rational mode of 
expounding a deed, for, if the intention cannot be ascertained, the 
rigorons rule is rasorted to, from necessity, of taking the .deed most 
strongly against the grantor. 

I t  is supposed that the judge erred in instructing the jury that 
Burgess' deed called for the beginning of Locke's patent, whereas it 
calls for a hickory, and that i t  called for the elm, the termina- 
tion of the third line of the patent; whereas, i t  merely calls (39) 
for an elm on the river bank, thereby assuming two facts, of 
which proof should have been made for the consideration of the jury. 

I t  is true that the deed does not in so many words describe the trees 
or boundaries of the patent, nor does i t  appear that any witnesses were 
called to prove their identity, but the construction of deeds is a question 
of law for the court, and if from a comparison of the lines; it appeared 
that the trees called for in  the deed were the same with those called for' 
in  the grant, i t  was only stating the conclusion instead of the premises 
warranting it. It is not a fair  intendment and necessary construction 
of the deed? There are but two trees on the bank of the river as 
boundaries of Locke's patent, a hickory and an elm. When Burgass' 
deed, therefore, conveying a moiety of the 640 acres, designates a 
hickory as the beginning, and an elm as the deffermination of the third 
line, i t  is not a forced construction to consider them as the same, more 
especially when the line leading from the elm does, both in the deed 
and the patent, go to the beginning. Upon the whole, i t  appears to me 
that the charge was correct, and that the law has been duly adminis- 
tered in  this case. I therefore think' a new trial must be refused and 
the judgment affirmed. 

HAT,I; and HENDERSON, JJ., concurred. 
PER CURIAM. Xo error. 

Cited: Ritter v. Barrett, 20 N.  C., 269; Everitt v. Thomas, 23 
N.  C., 256; Cooper v. White, 46 N .  C., 392 ; Nardin v. Barrett, 51 N.  C., 
161; Kron v. Hingon, 53 N.  0.) 348; iMizell v. Simmons, 79 N. C., 190; 
Credle v. Hayes, 88 N.  C., 324; Davis v. Higgins, 91 N .  C., 387; Baxter 
v. Wilson, 95 N.  C.,144; Perry v. Perry, 99 N.  C., 273; Ellington v. 
Ellington, 103 N.  C., 58 ; Avent v. Arrington, 105 N.  C., 389 ; Lewis v. 
Roper, 109 K. C., 20;  Tucker v. Satterthzuaite, 123 N. C., 528; Gudger 
v. White, 141 IT. C., 514; Wells v. Harrcll, 152 K. C., 219; Ipock v. 
Gadins, 161 N.  C., 678; Brown v. Brown, 168 N. C., 10;  Lumber Co. 
v. Lumber CO., 169 K. C., 89, 95; Mining Co, v. Lumber Co., 170 
N .  C., 876; Byrd v. Spruce Co., ib., 433. 
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(40) 
MITCHELL & CO. ASD ANDERSON, ADIIIXISTRATOR, v. PATILLO 

& ALSTON. 

Executions having issued against A,, were levied on a horse in the posses- 
sion of H., and H., with the defendants, gave bond to the sheriff for the 
production of the horse to the sheriff at a certain time. In this bond 
the plaintiffs in the executions were the obligees; and on the failure of 
H. to deliver the horse to the sheriff, notwithstanding the sheriff did 
not attend to receive him, the plaintiffs brought suit, and it was Held. 
that as the obligors had undertaken to do an act to a stranger over 
whom the obligees had no control, the obligors mere not excused by 
the refusal or neglect of the stranger. 

DEBT, brought by the plaintiffs, obligees, upon the bond of the defend- 
ants, executed on 22 September, 1820, and was tried below before 
S o 7  wood, J., at  TVARREK. 

The  conditioil of the instrumeilt recited that writs of fi. fa. had issued 
from Warren County court, a t , t he  instance of the plaintiffs, against 
the goods and chattels of one Powell; that  these writs had been levied 
on a certain horse, as the property of Powell; that  the horse was in  the 
possession of one Harrison, and provided that  "if the said Harrison 
should produce and deliver the said horse to the sheriff of Warren 
County, i n  the tovin of Warrenton, on or before 24 November, 1820, 
then the obligation to be void," etc. 

The  subscribing witness to the bond proved that, in the evening of 
22 September, 1820, he was in Warrenton, i n  company with the sheriff, 
Hawkins;  that  Hawkins said he believed he should haye to carry home 
with him the horse, but hoped Harrison would be able to give security 
for  his  forthcoming. Shortly afterwards the witness mas called into a 
rooin in which he found the sheriff, Harrison, and the defendants; the 
bond mas then executed by Harrison and the defendants, and attested 

by the witness. 
(41) d witness on the part  of the defendants p r o ~ e d  that  Harrison 

arrived m-ith the horse a t  Warrenton on the ereniiig of 23 NO- 
vember, 1820, and declared that  he had brought the horse for the pur- 
pose nf surrendering him to the sheriff. About sunset on the succeed- 
ing day Harrison caused the horse to be carried to the door of the 
courthouse in  Warrrnton, and there publicly declared his  readiness to 
deliver the animal to the sheriff, and that  he then and there tendered 
him pursuant to the condition of the bond; but neither the sheriff o r  
any person on his behalf mas there to yeceive the horse. The sheriff 
had advertised the sale of the horse to take place in  Warrenton on 24 
Novemnbe~, 1820, but had not been seen in town during the day, nor 
had any of his deputies. 
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Any evidence dehors the bond to show that i t  was taken by the 
sheriff, and not by the obligees therein named, was objected to by the 
plaintiffs, but the court received such evidence. I t  was then contended 
by plaintiffs that to exonerate the defendants it was incumbent on them 
to show a notice to the sheriff to be at  Warrenton, on the 24th to 
receive the horse. The court instructed the jury that if such notice 
were necessary they were at liberty to presume that the sheriff had it, 
from the facts stated in the condition of the bond, and from the evi- 
dence; and further, that if the bond were taken by the sheriff without 
the agency and contract of the plaintiffs it was void; if taken by the 
plaintiffs, on their own agreement with the obligors, it was good, and 
if the facts were as stated by the witnesses, defendants were entitled to a 
rerdict. A verdict was rendered for the defendants; a new trial having 
been refused and judgment rendered, plaintiffs appealed. 

HFNDEKSON, J. An obligation to perform an act is complied with 
by a performance only. The omission to perform it may be 
excused by the act of God, the act of the lam, or the act of the (42) 
obligee. 

The defendants rest their excuse on the s p i ~ i t  of the third ground, 
that is, by making the omission of the sheriff the omission of the 
obligees, and if they succeed in this, they certainly will prevail; other- 
wise, not. This case was not argued, and we are left to our own re- 
searches. 

Coke in his Commentary on Littleton, 208b, says, "If a man be bound 
to A. in an obligation, with condition to enfeoff B. (who is a mere 
stranger) before a day, and the obligor doth offer to enfeoff B., who 
refuseth, the obligation is forfeit; for the obligor hath taken upon him 
to eiifeoff him, and his refusal cannot satisfy the condition, because 
no feoffment is made, but if the feoffment had been made by the condi- 
tion to the obligee, or to any other, for his benefit or behoof, a tender 
and refusal shall save the bond, because he himself, upon the matter, is 
the cause wherefore the condition of the bond could not be performed, 
and therefore shall not give himself cause of action." I am rather 
inclined to think that the case under consideration does not come within 
the latter branch of this rule; i t  is quite evident it does not within the 
first. To make the whole rule stand together I must consider the 
stranger in the latter branch as the agent or servant of the obligee, not 
barely one who was to do some ulterior act which might be for his 
benefit; or, that the act when done mas beneficial to the obligee; for, 
in  the case where the act was to be done to a mere stranger, the obligor 
might always get relief in equity by paying the damages which the 
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oMigcc has sustained by ,the breach, and if not interested in  the act he 
coidd sustain none; a t  most, only nominal. Why, then, not excuse 
him, where the stranger refuses to receire the act? There can be no 
other rational ground than that, the obligee is interested in having i t  
done, and the obligor having undertaken to do i t  to a person over whom 
the obligee has no control, the obligor is not excused by the refusal or 

neglect of the stranger; but, where the obligee is the person to 
(43) whom the act is to be done, or where it is to be done to his 

servant or his agent, a refusal, in such case, shall not give an 
action, because no man can give himself a cause of action by his own 
wrongful act, and the act of the, servant or agent is the act of the 
principal. Nor does the case put immediately after the above quota- 
tion bear upon the present. The case is, if A. be bound to B. that C 
shall enfeoff D.; in this case, if C. tender a d  D. refuse, the obligation 
is saved, for the obligor himself undertakes to do no act, but that a 
stranger shall enfeoff a stranger; for in  this ease one of the obligors, 
Harrison, is to do the. act; he is no stranger to his cob;bligors, and i t  is 
difficult to conceive a case where the principal is bound to do an act 
and the securities not, when the same obligatory words are used as 
applicable to both. The principlel, I believe, is plain enough, and it 
is not disputed; i t  is to be found in all the books-the difficulty lies in 
its application. ,Vaunly z.. D ~ a k e ,  10 John, 27, is very much like this. 
Indeed, in the view taken by the Court (although the facts do not 
entirely warrant it, for, according to them, there was neither a sur- 
lender or offer to do so, but only some talk about i t ) ,  i t  is impossible 
to distinguish it from this; and there the opinion of the Court was that 
the defendants were not excused. I therefore think that the judgment 
should be rerersed and a new trial granted. 

HILL, J . ,  concurred. 

TAYLOR, C. J., dissentiente: Where the defendant undertakes to do 
an act at a certain time and place, to which the concurrence of the 
obligee is necessary, and the latter does not attend, the condition is 
considered as performed, because the other party hindered it. The 
law is the same where the act is to be done to the agent of the obligee, 

or to another for his benefit, for i t  is the duty of the principal 
(44) to take care that his agent is at the place ready to receive a 

performance. 
A condition to be performed to a stranger must be strictly and ex- 

actly performed, because the obligee has no control over him, and no 
man should rashly undertake to do an act to the completion of which 
the wish of another must unite with his own. The distinction seems 
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WAGSTAFF v. SMITH. 

to be plainly dram1 between the obligee and a stranger, and there is 
no middle term. I f  I-Iawkins was a stranger, the conclusion inevitably 
follou~s that the defendant has not done what the law, applied to his 
contract, demands from hini. That he was not a stranger in  contem- 

the plaintiffs authorized Hawkins, as their agent in this respect, to 
deliver the home to Harrison upon his entering into bond to deliver 
him to the sheriff by a certain time. 

The record further shows that the horse was levied upon under the 
plaintiffs' executions, and therefore the delivery to the sheriff must 
hare been for their benefit, and this alone would distinguish the sheriff 
from a stranger, since he is agreed upon by the parties as the person to 
whorn an act is to be done, which, when performed, is to enure to the 
benefit of the obligee. I t  may be said that the plaintiffs were already 
secure in their remedy against the sheriff if he surrendered the property 
to Harrison. But they may have desired to accommodate Iiarrison; 
and they niay have been willing to strengthen their security against the 
sheriff. For  these reasons, I think the verdict is right. 

PER CURTA&I. New trial. 

Ci ted:  Pmce v. Tailing, 16 S. C., 292. 

plation of lam I i n f e ~  from these circumstances. The jury have affirmed 
the fact that the bond was taken by the agreement and contract of the 
plaintiffs, and as the record shows that the bond was taken by Hawkins 
and made payable to the plaintiffs, the substance of the finding is that 

- 

(45) 
DOE OX DEXISE OF WAGSTAFT V. CHARLES SX1TH.-From Granville. 

A defendant in ejectment produced deeds to himself to show that he was 
tenant in common with the lessor of the plaintiff; plaintiff to show 
that the defendant claimed the whole land, read 'a certified copy of a 
deed to the defendant, by which another claimant of plaintiff's interest 
had conveyed it to the defendant. The introduction of this copy, with- 
out a previous notice to produce the original, was made the ground of a 
motion for a new trial, and on the argument of the motion defendant 
refused to support the ground taken by an affidavit that he claimed 
nothing under the deed, a copy of which had been read. It was Held, 
that his refusal warranted a strong presumption that he did claim under 
the deed, and as no injustice appeared to have been done by the verdict 
a new trial was refused. 

EJECTMENT. Richard Duty, being seized of a tract of land, died, 
having first made his last mill and testament, in which he devised as 



IK THE SUPKXME COURT. [9 

follows: "I will that my estate be equally divided between my eleven 
children, that is to say, George, Richard, Ann, Susannah, Benjamin, 
Thomias. Jalsez, Rachel, Elizabeth, Samuel and Sarah." H e  appointed 
his sons George and Richard executors, and directed that his lands 
should remain in their hands until his youngest child was of age, and 
a t  that time that they should be sold in his own family. The lessor of 
the plaintiff claimed the shares of four of the above-named devisees, 
and deduced title as follows: Benjamin purchased the share of Jabez, 
and conveyed it, together with his own, to the plaintiff's lessor by deeds 
of 7 and 10 Noreniber; Thonias and Kichard also, who i t  was contended 
had sold their share to Benjamin, hut executed no deed, by direction of 
Benjamin, conveyed to plaintiff's lessor their shares respectively. 

One James Smith, it appeared, had also claimed the above-named four 
shares, by virtue of a purchase made at  a sheriff's sale in 1808 or 1809 

on an execution against Benjamin. The deed from Benjamin 
(46) to Wagstaff, the lessor of the plaintiff, wis prior to the judgment 

on which this execution issued. 
The defendant produced deeds to himself for the shares of Elizabeth, 

Sarah, Samuel, Susannah and Rachel, to show that he was a tenant in 
common with the lessor of the plaintiff, and admitted that he was in 
possession. 

Plaintiff then introduced evidence to prore  an  ouster; and to show 
that defendant laid claim to the whole land offered to read a certified 
copy of a registered deed froin James Sniith to the defendant for the 
four shares claimed by the plaintiff. 

The evidence was objected to 011 the ground that no notice to produce 
the original had been given, but as one tvitness swore that he had heard 
the defendant say he had a deed from James Smith for these four shares 
and a bond for his security. the objection was overruled and the copy 
was read. 

The defendant then introduced witnesses to prove that the conveyance 
made by Benjaniin to the plaintiff's lessor was to hinder and defeat 
creditors, and therefore was frandulent ; and also, that the conveyances 
made by Thomas and Richard to Wagstaff by Benjamin's direction were 
without any consideration moving from Wagstaff to them, and were also' 
fraudulent and yoid as against Benjamin's creditors. 

On this point the jury mas instructed that as it did not appear that 
Thomas and Richard were debtors the conveyance made by them could 
not be intended to defeat the i r  creditors, and that therefore plaintiff, 
notwithstanding this objection, mas entitled to recover their two parts. 
A verdict was rendered accordingly, and defeudant moved for a new 
trial, because, ainong other reasons alleged, the copy of the deed from 
James Smith to the defendant was improperly receiaed in evidence. I n  
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the argument on the rule for a new trial plaintiff contended that the . 
defendant, who was then present in court, should support the ground 
taken by an affidavit stating that he did not claim under the deed froin 
James Smith, a copy of which had been read in  evidence. The defend- 
ant declined making such an affidavit, and the rule was dis- 
charged, and from the judgment reindered pursuant to the rerdict (47) 
defendant appealed. 

TAYLOR, C. J. The purpose for which the registered copy of the deed 
from James Smith to the defendant was offered in evidence mas to show 
that the latter claimed title to the whole land, and that the agreement 
under which he entered had expired. If he did not claim ucder that 
deed, injustice was done him by its admission; if he did so claim, it 
tended to the right decision of the questions in dispute. The only ad- 
vantage he could gain by having notice to produce the deed was that 
he might come prepared with evidence to repel the inferences which 

. might be drawn from the deed. But, as upon a motion for a new trial, 
he refused to deny that he claimed under the deed, it warrants a strong 
presumption that he did; and, therefore (without giving an opinion as 
to the admission of the copy), as it does not appear that any injustice 
has been done by the verdict, the motion for a new trial must be orer- 
ruled. 

PER CURIAM. No error. 

Cited: Clark c. Blount, 10 N. C., 2'11. 

ROBERTS v. ERWIN.-From Burke. 
(48) 

1. In a suit brought on the act of 1796, for the removal of a debtor, it ap- 
peared that public advertisement had not been made by the person re- 
moving, pursuant to the act of Assembly, but that distinct personal 
notice was given to the plaintiff of the intended removal. It was Held, 
that this personal notice accomplished the object of the law, and dis- 
pensed with the necessity of advertising pursuant to the statute. 

2. Although a removing debtor has not procured a certificate of advertise- 
ment from a magistrate pursuant to the statute, yet the fact of the ad- 
vertisement having been made may be proved on the trial. 

ACTION for the removal of a debtor, founded on the act of 1796. The 
plaintiff produced satisfactory evidence of a debt due to him by one 
Craig at  the time of Craig's removal. Defendant proved that on 20 
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January, 1819, he informed the plaintiff that he was about to remove 
Craig to the county of Buncombe, and told the plaintiff that he wished 
the creditors of Craig to take an inventory of his property, and that he 
(the defendant) would be answerable for it, to which the plaintiff replied 
that if he were made safe he had no objection to Craig's removal. A few 
days after this conversation, Craig, who lived a few feet from the plain- 
tiff, removed, and was seen in the act of removal by plaintiff, who mad; 
no objection thereto, and did not arrest Craig for his debt. The defend- 
ant admitted that the debtor had not advertised agreeably to the pro- 
visions of the act of Assembly. Upon this evidence the court below in- 
structed the jury that, although the plaintiff might have had personal 
notice of the intention of Craig to ren~ove out of the county, yet, inas- 
much as the defendant had not complied with the act of Assembly in 
advertising and obtaining a certificate, he was liable. 

Verdict for the plaintiff, new trial refused, judgment and appeal. 

(49) TAYLOIZ, C. J. The act on which this suit is founded mas 
passed for the security of creditors, to enable them to arrest their 

debtors who were about to remove by enforcing them to give a public 
and general notice of such intention a sufficient tinie'before the removal. 
But the debtor might neglect this, and depart in silence and secrecy, 
leaving his creditor wholly remediless; and it, therefore, seemed expe- 
dient that those who had enabled him to do so should become responsible 
to his creditors, who were thus deprived of their claims by his agency 
and assistance. The act, therefore, makes it the interest of the person 
removing to look to this general notice having been given by subjecting 
him to the debts if it has been omitted; and any one acquainted with 
the act, who was applied to to effect the removal of a debtor, would 
naturally inquire whether, by so doing, he was aiding him in escaping 
from his creditor, and evading the process of the law. The lxtw ought, 
therefore, to receive such a construction as best comports with the jus- 
tice of the case, and the evident purpose of the Legislature, instead of 
a strict one for the sake of making one man pay the debts of another, 
when, in reality, the creditor is placed in no worse situation by his con- 
duct. I f  a creditor has received distinct and personal notice of the in- 
tended removal, the object of the law is accomplished; and here that 
notice mas not only given, but the plaintiff declared his acquiescence in 
the propriety of the step, and said he had no objection if he were made 
safe. L4t this time he might have arrested Craig, for the bond was then 
due. A few days afterwards he knew that Craig was in  the act of 
removing his effects, but took no steps to impede him. I t  is then evident 
that the plaintiff bad timely notice, and quite as full and satisfactory 
as if advertisements had been exhibited in three public places in the 
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county. This view of t b  act of Assembly is in conformity with a de- 
cision recently made in  this Court, in which i t  was held that, although 
the debtor had not procured a certificate from the justice, yet the fact 
of the advertisement being made might be proved on the trial. 
Without giving an opinion on the other point made in the case, (50) 
I think there ought to be a new trial. 

HALT, and HENDERSOX, JJ., concurred. 
PER CURIAM. New trial. 

-- 

DUER'S EXECUTORS v. HARR1LL.-From Hertford. 

Where executors contracted to sell their testator's interest in certain lands, 
"no encumbrances guaranteed," and after the sale tendered a sufficient 
deed of conveyance to the purchaser, which he refused, i t  was Held, 
that the executors were entitled to recover without showing that the 
title to the land was in their testator. 

BCTION on the case to recover damages for the breach of a contract- 
The plaintiffs, as executors of Duer and by x~irtue of authority given 
them in his mill, exposed to public sale a tract of land which they de- 
scribed as land "which their testator purchased of Thomas Copeland, 
supposed to contain one hundred acres; Duer's interest or right to said 
land only; no incumbrances guaranteed." The defendant a$ the sale be- 
caine the purchaser; a deed, duly executed by the plaintiffs, was ten- 
dered to the defendant, which he refused to accept. On the trial below, 
i t  was contended that, to entitle plaintiffs to recover, it was incumbent 
on them to shom that the title to the land was in their testator; and, 
the court being of this opinion, the plaintiffs were nonsuited and ap- 
pealed. 

TAYLOR, C. J. Whether the plaintiffs have a right to call upon the  
defendant, for the nonexecution of the agreement to purchase depends 
upon the particular contract made between them. Though the 
general rule of law may require the seller to shom what title he (51) 
has, or, according to the later decisions (6  East, 5 5 5 ) )  aver that . 
he was seised in fee, and made a good and satisfactory title by the time 
specified, yet the contract set forth in this case evidently dispenses with, 
any such averment. I t  is too clear to be disputed that the executors sold 
only the right of their testator, and that they mould not warrant the 
title to the purchaser. I n  these cases it is the duty of the Court so to 
construe the terms of the sale as to collect the meaning of the parties 
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without laying too much stress upon technical words which may have 
been improperly introduced. Thus, where the purchaser of a term for 
years stipulated to pay a certain rent before the lease was granted, the 
Court held that, though the money to be paid could not strictly be called 
a rent, yet the parties intended the money should be paid, and it must 
be paid accordingly. Woodfall's L. and T., 241. 

So, i11 this case, the terms "guarantee incumbrances" could not be 
meant in their literal signification without a manifest absurdity, and 
can only be taken to import that the executors wquld not warrant the 
title, and that thc bidders mast take the risk npon themselves. This 
imposed on them the duty of inquiring into the title before they bid for 
the land, but furnishes no defense to the action. As the executors have 
tendered a deed, they are entitled to damages for the nonperformance of 
the contract. The nonsuit must be set aside and a new trial awarded. 

HENDERSON, J. I n  actions on executory contracts, where the promises 
or covenants are concurrent, the plaintiff must show a performance on 
his part, or a tender and refusal, or a discharge from the performance. 
I n  this case, the plaintiffs contracted to sell their testator's interest in 

certain lands, and the evidence shows that they tendered a suffi- 
(52) cient deed of conveyance to the defendant for that interest, which 

he refused to receive. I t  appears to me that this was all that the 
plaintiffs had contracted to do, and that the judge erred in requiring 
more. 

By the expressions "no incumbrances guaranteed," I understand the 
vendors to mean that they would guarantee that there were no incum- 
brances; if there were any, the defendants should have shown them- 
the plaintiffs should not have been called on to prove a negative. 

HALL, J., concurred. 
PER CURIAM. Reversed. 

EURE v. 0DOM.-From Hertford. 

Words to support a n  action for slander should contain a n  express impdta- 
tion of some crime liable to punishment, some capital offense, or other 
infamous crime or misdemeanor. Words which convey only a'n imper- 
fect sense or practice of moral virtue, duty, or obligation are  not suf- - ficient to support the action. The crime charged, too, must be such as 
is punishable by the common law; for if i t  be only a matter of spiritual 
cognizance i t  is not actionable to  charge i t ;  therefore, these words are  
not actionable: "I have said he was the father of his sister's child, and 
I say so again, and I still believe he was." 
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CASE FOR SLANDER. The slanderous wordg charged in the declaration 
were as follows: "I have said he was the father of his sister's child, 
and I say so again, and I still believe he was"; and again, "Stephen 
Eure is the father of his sister's child, and I reckon I can prove it." 

The court below nonsuited the plaintiff on the ground that the words 
mere not, actionable; whereupon he appealed to this Court. 

Gaston f o ~  the plaintiff. (53) 

TAYLOR, C. J. The principle seems to be well established in relation 
to the action of slander that the words spoken should contain an express 
imputation of some crime liable to punishment, some capital offense or 
other infamous crime or misdemeanor. Words which convey only the 
imputation of an imperfect sense or practice of moral virtue, duty, or 
obligation are not sufficient to support the action. The crime charged, 
too, must be such as is punishable by the common or statute law; for, 
if it be only a matter of spiritual cognizance, it is not, according to the 
authoyities, actionable to charge it. Cro. Eliz., 205 ; Salk,, 696 ; 6 Term., 
694. 

There are two offenses defined in the act of 1805 (C. 682, Rev. code) : 
One is "where a man shall take a woman into his house, or a woman a 
man, and they shall have one or more children without parting, or an 
entire separation"; the other is "where they bed or cohabit together"; 
and these alone are made indictable. 

Both descriptions evidently point to a series of offenses committed in 
the course of their dwelling together; nor could an indictment, framed 
on this act, be maintained by proof of a single unlawful intercourse. 
Such offense is punishable only by fine, in the manner provided by the 
act of 1741. 

As, therefore, the words laid in this declaration are such as, if (54) 
true, v~~oald not have brought the plaintiff within reach of the 
penalty of the act of 1805, they will not sustain an action of slander; 
for incest, however grievous it may be as a crime f o r o  c d i ,  is not, as 
such, punishable in f o r o  seculi. 

As to the power of the court to order a nonsuit against the will of 
the plaintiff, I do not think the question fairly arises on this record, for 
lzon constat but the plaintiff submitted to the order and appealed from 
themmerits of the decision. 

I f ,  indeed, the plaintiff had prayed that the jury should pass on the 
cause, and the court had refused it, the question would now be open. 
But on a motion simply for a nonsuit, because the words were not action- 
able, the court could only, under its view of the subject, pronounce the 
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judgment i t  has done. My opinion, therefore, is that the judgment be 
affirmed. 

HALL and HENDERSON, JJ., concurred. 
PER CURI-4~. Affirmed. 

Cited: McCurry v. McCurry, 82 N. C., 300 ; Gudger v. Penland, 108 
N. C., 599. 

~ FORSYTHE V. SYKES A S D  OTHERS.-F~O~ Mecklenburg. 

When a judgment and execution are written on the same paper with the 
warrant issued by a magistrate, and the warrant is properly directed, 
such direction will also extend to the execution, and it is not necessary 
to repeat it in the execution. 

TEESFASS for taking ten barrels of tar. Plaintiff, on 8 January, 1820, 
purchased the tar of one Baggot at the kiln where i t  was made, and de- 
fendants afterwards took i t  away. The defendants, by way of justifica- 

tion, offered in evidence proof that Sykes was a constable, and 
(55) that the other defendants acted as his assistants in carrying into 

effect an execution against Baggot's property. The warrant 
against Baggot appeared to have been executed, and on i t  were the 
following endorsements : 

The plaintiff proved his debt for the sum of $4.20 16 December, 1819. 
WN. TAYLOR, J. P. 

Execute and sell as much of the defendant's property as will satisfy 
the above judgment and costs.-19 December, 1820. 

THOMAS POLR, J. P. 
Levied on ten barrels of tar.-19 December, 1819. 

1 Defendants produced also another warrant against Baggot, with the 
following endorsements : 

Judgment. against the defendant for the sum of $24.05 before me.- 
7 January, 1820. D. CURTHBERTSOR'. 

Execute and sell according to law.-7 January, 1820. 
D. CURTHBERTSOX. 

Levied on ten barrels of tar-? January, 1820. 

Defendants then offered to show that a levy was made on the tar, 
under the foregoing executions, prior to a sale of it to the plaintiff. 



N. C.] JUNE TERM, 1822. 

The court below rejected the evidence, and would not permit the exe- 
cutions to be read, because they were not directed to a "sheriff, constable, 
or other lawful officer.'' A verdict was returned for the plaintiff, a new 
trial was refused and judgment rendered; whereupon defendant ap- 
pealed. 

TAYLOR, C. J. The objection made to the executions is that they were 
not directed as the law reauires. I t  is not stated in the record whether 
the judgment was written on the same paper with the warrant or not, 
but i t  is to be presumed that it was, since it is not probable that another 
magistrate would have issued an execution upon the judgment alone 
without seeing that a warrant had been returned, executed against the 
defendant. 

That a warrant was issued and executed appears from the case, (56) 
and that i t  was directed in  the manner required by laws seemB 
plain from this, that no exception is taken to it on that ground. As- 
suming, therefore, that the judgment and execution were written on the 
same paper with the warrant, and that the latter was properly directed, 
it has been decided that such direction will extend to the other process, 
and that it is not necessary to repeat i t  in each one. I t  cannot be de- 
nied that the judgments and executions are loose and informal, but the 
law has prescribed no certain mode for the judgment, and it cannot be 
expected that it should be entered up with the technical precision used 
in courts of record. I t  must from necessity be upheld, if it be sufficient . 
in  substance. When a debt is proved before a magistrate, it is a con- 
clusion of law that there be a judgment upon it, and it was only neces- 
sary to add the word judgment, and even without that it was readily 
understood by the justice who issued the execution. The executions are 
less exceptionable, for they refer to the law as the guide by which the 
officer is to be directed; and it has been held in  Lanier v. Stone, 8 N. C., 
329, that where the execution directs the officer to levy upon goods and 
chattels, lands and tenements, i t  shall not be set aside if it appear by 
the officer's return that he has levied only in such manner as the law 
directs in the 19th section of the act of 1794. 

That a fair and liberal construction should be'given to the civil pro- 
ceedings before a magistrate is dictated by various considerations, and is 
made compulsory on the court by the 16th section, which requires only 
that the essential matters should be set forth in the process. 

PER CURI~M.  New trial. 

Cited: Governor v. Bailey, 10 N. C., 464; McLean 2;. Paul, 27 X. C., 
24; Patton v. Maw, 44 N.  C., 378. 



I N  T H E  SUPREME COURT. [ 9 

(57) 
DOZIER v. BRAY.-From Camden. 

In  actions of debt founded on a specialty or contract the verdict cannot 
be for a less sum than i s  demanded, unless i t  be found that  part of the 
debt is satisfied; but in debt on a statute giving an  uncertain sum by 
way of penalty the verdict is good, although a less sum than is demanded 
is found to be due. 

DEBT p i  t a m  upon the statute of usury. The declaration clainied a 
penalty .of $160, the amount loaned having been $90. On the trial be- 
low the jury fouild a verdict for the piaintiff for $165, and the defend- 
ant moved, in arrest of judgment, that the declaration claimed $160, 
and the jury had returned a rerdict for a less sum. The motion mas 
overruled, and judgment rendered pursuant to the finding; whereupon 
defendant appealed to this Court. 

TAYLOR, C. J. The verdict shows that the unlawful contract set forth 
in the declaration had been made, aud that the defendant had receired 
the benefit of it usuriously. 

I t  was an action of debt y u i  taw,  upon the statute of usury, in which 
the s u n  borrowed was $80, and the penalty claii~ied in the declaration 
mas $160. The wrdict of the jury was for $155, and for this cause the 
defendant nlores in arrest of judgment. The exception was properly 
o~errulecl; for the distinction is well settled between an action of debt 
founded upon a specialty or upon a contract and one founded upon a 
statute giving an uncertain sum by way of penalty. 

I n  the first case the verdict cannot be for a less sum than is deniandecl, 
unless it be found that part of the debt was satisfied; but in the latter 
case the verdict is good, although a less sum than is denlanded is found 

to be due. The statute in this case gives a penalty of double the 
(53) sum borrowed, and therefore it is a matter of calculation for the 

jury after the ainouiit of the sum borrowed is proved. I t  is not 
to be distinguished from cases arising under the 2d and 3d Ed. TI, for 
not setting out tithes where the penalty given is treble the value of the 
tithes, yet the jury may find the value of the tithes substracted to be less 
than the value alleged in  the declaration. Cro. Jac., 498. The judg.- 
inmt must coilseyuently he affirmed. 

HEKDERSON. J. I t  is not correct to say that in actions of debt the 
precise sum demanded must be recovered. All that is required is that 
the contract stated in the declaration should be proven. The common 
opinion that the sun1 delllanded and no other can be recorered arose 
from this : this action is most con~monly brought on specialties and judg- 
nlents which show a certain and precise sum due, and there could not 
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well be a different sum recorered without having proven a contract 
different from the one laid; the effect was taken as the cause of failure; 
i t  was the variance between the evidence and the contract stated, and 
not the verdict of the jury drawn from that evidence. This is abundantly 
proven in  actions of debt, for not setting out tithes, actions of debt upon 
the usurious loan of goods, and debt upon simple contract. I n  this case 
there is no cause for arresting the judgment, nor is there cause for a new 
trial, for i t  does not appear that the evidence proved a different causir 
of action from the one stated in the declaration. For what cause, when 
the plaintiff proved an usurious loan of $80, the jury did not give him 
$160, to wit, double the sum loaned, but only $155, 1 am unable to say; 
but because the jury have given him less than he is entitled to is no 
reason that the court or the law should take that from him. 

HALL, J., concurred. 
PER CURIAM. Affirmed. 

DAVIS v. MARSHALL & RUSSELL.-From Warren. 
(59) 

When a party appellant depended upon the clerk of the county court, who 
acted as deputy clerk of the Superior Court, to bring up an appeal, and 
the clerk of the county court was in the habit of bringing up all appeals, 
and had formerly brought up one for the present appellant, but on this 
occasion omitted it through forgetfulness, it was held that the negligence 
of the appellant was such that he was not entitled to a certiorari. 

JUDONEXT having been obtained against the defendant, Marshall, in 
the county court of WARREX, a writ of ca. SU. issued thereon, and Mar- 
shall gave bond pursuant to the provisions of the "act for the relief of 
honest debtors," to which the defendant, Russell, became surety. This 
bond was returned to court, and in the absence of Marshall a judgment 
~ 7 a s  rendered against ~ u s i e l l ,  who, on a subsequent day of the term, 
moved to set aside the judgment and that he might be permitted to sur- 
render Marshall in discharge of himself. The county court refused to - 
grant the motion, and Russell appealed. At the succeeding term of the 
Superior Court of Warren, as the transcript of the record had not been 
filed with the clerk of that court, Russell prayed the presiding judge 
for a writ of certiorari mid filed an affidavit stating the foregoing facts, 
and also that he had believed the clerk of the county court would bring 
up the transcript, particularly as he had so done for the affiant on a 
former occasion. H e  read also the affidavit of the clerk of the county 
court, stating that he acted as clerk of the county court, and deputy 
clerk of the Superior Court, that it mas his usual practice, on appeals 
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from the court below, to prepare the transcript and file it himself, in 
the office of the Superior Court, without waiting for an application to 

do so by the appellants ; that on a former occasion he had done so 
(60) for the defendant Marshall, and was prevented by hurry and 

oversight from pursuing a similar course on this occasion. 
The presiding judge refused to grant the writ of certiorari, and the 

defendant appealed. 

HALL, J. It seems that the appellant made no effort either to bring 
up the appeal himself or cause it to be done by any other person. H e  
depended upon the clerk of the county court, he says, to bring it up, 
because (as the clerk admits) he had been in the habit of bringing up 
all appeals taken from the county court, but omitted through forgetful- 
ness to bring up this one. Other instances of forgetfulness like this, to 
which the human character is liable, particularly as a good deal might 
be depending upon it, should have taught the appelllant the necessity of 
attending to 'the business himself. I n  cases of such negligence this 
Court cannot interfere and, however much i t  may regret it, it must say 
that the writ of certiorari cannot be granted. 

PER CUXIAIVL. Affirmed. 

Cited: Collins v. Nall, 14 N.  C., 226; Hester 1;. Hester, 20 X. C., 
456; Winborne v. Byrd, 92 N. C., 9. 

THE JUSTICES O F  CAWDES COUNTY, GRANDY, PLAIKTIFF IX FACT. 
v. SAWYER'S ADMINISTRATOR.-From Camden. 

The act of 1790 permitting amendment will not warrant a total change of' 
parties to a suit except in a case where the parties were merely nominal, 
and the person concerned in interest had also been a party from the 
beginning; and accordingly an infant for whose benefit a guardian bond 
had been taken, payable to the justices, was in a case where his name 
had been permanently on the docket from the commencement of the 
suit as plaintiff in fact, permitted, on payment of costs, to amend the 
writ and declaration, which were in the names of such as survived of 
those who were justices when tho bond was taken, and to declare in 
his own name as administrator of the last living justice named in the 
bond as an obligee, although the infant had obtained letters of admin- 
istration after the suit commenced. 

SAWYER, the defendant's intestate, was one of the securities to a guard- 
ian bond given by one Nicheau, on his appointment as guardian to 
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James M. Grandy. The bond bore date, 5 February, 1800, and was 
made payable "to Joseph Jones and Stephen Sawyer, Esquires, and the 
rest of the justices assigned to keep the peace for Camden County." 
Joseph Jones died in 1800. Stephen Sawyer survived him about ten 
years and died intestate, and no letters of administration were taken out 
on his estate before November, 1821, when James M. Grandy became 
his administrator. 

The writ in this suit issued 10 March, 1818, and described the plain- 
tiffs as "the justices of the court of pleas and quarter sessions of Camden 
County." The declaration was made in the names of Joseph Morgan 
and William Neville, who were the surviving justices of those duly com- 
missioned a t  the time the bond was executed. Before the jury was im- 
paneled in the court below, James M. Grandy moved for leave to amend 
the pleadings, by declaring in his own name as administrator of 
Stephen Sawyer. The miotion was refused and a nonsuit or- (62) 
dered, whereupon Qrandy appealed. 

TAYLOR, C. J. This is an application to amend the writ and declara- 
tion by striking out the names of the parties and the substitution of 
others who were not in existence when the suit was brought, and between 
whom and the original plaintiffs there is no privity. The very gen- 
eral provisions for amendments made by the act of 1790, after so many 
others on the same subject had been ineffectually passed, seem designed 
to overcome the rem~aining scruples of courts, and the act has generally 
been construed in the spirit by which i t  was dictated. But comprehen- 
sive as the words are, they can scarcely be thought to warrant a total 
change of parties, except in a case where the parties were merely nomi- 
nal, and the person concerned in interest had also been a party from the 
beginning. Guardian bonds are directed by the act of 1762 to be taken 
in trust for the orphan by the justices, and this is so taken; and Grandy, 
the orphan for whose benefit i t  was taken has been permanently on the 
docket since the institution of the suit. The justices are parties merely 
to satisfy the form of the bond and are the instruments to effect a recov- 
ery for the benefit of the orphan. No wrong or injury can then arise to 
any one from such an amendment, and it ought to be made on payment 
of costs. 

PER CURIAJI. Reversed. 

C i t e d :  Gris t  v. Hodges ,  14 K. C., 203; Green v. Deberry ,  24 N .  C., 
345 ; Quiett v. Boon, 21 N. C., 11 ; Lane v. R. R., 50 N. C., 26. 
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(63) 
EXECCTORS OF JAMES REEL v. JOHN REEL. 

The intimation by a judge below to the jury of his opinion on matters of 
fact is a ground for a new trial. And the eilumeration to the jury of 
a variety of circumstances detailed in evidence, with a declara'tion that 
such circumstances are badges of fraud, and accompanied with the re- 
mark that "It is for the jury to inquire how it is possible for the cir- 
cumstances to have existed without fraud," is too plain an intimation 
of the judge's opinion of the fraudulent nature of the circumstances. 

APPEAL from S o r w o o d ,  J., at PITT. 
This cause came before the Court again on an appeal 'from the judg- 

ment rendered on the new trial, had pursuant to the former decision of 
this Court. Reel v, Reel, 8 K. C., 248. The issue was devisavit vel non, 
and arose upon the offering for probate a paper-writing purporting to 

be the last will and testament of James Reel. 
(85) The jury returned a verdict that the paper-writing was not the 

last will and testament of James Reel. 
Whereupon it was considered by the court that the said paper-writing, 

offered as the will of James Reel, is not the will of the said James, and 
that the defendant go without day and recover his costs. 

TAYLOR, C. J. This is a motion for a new trial, on the ground that 
the court intimated its opinion to the jury of the matter in issue. The 
act of Assembly relative to the duty of a judge in charging, forbids him 
('to give an opinion whether a fact is fully or sufficiently proved, such 
matter being the true office and province of a jury," and it directs him 
"to state, in a full and correct manner, the facts given in evidence and 
to declare and explain the law arising thereon." 

The evident design of this law was to preserve the purity of the trial 
by jury, and thus to secure to every man whose rights were controverted 
a decision on the facts put in issue, which should be the result of the 

jury's investigation of the evidence, uninfluenced and unbiased by 
(86) the opinion of the judge, whose province it is to pronounce 

whether testimony be admissible, and to instruct the jury as to 
the law, accordingly as they shall believe the facts proved or otherwise. 

I t  is not for this Court to discuss the wisdom or expediency of this 
law, or to pervert its true construction, under a belief that no mischief 
can be produced thereby or even that justice can be more substantially 
administered. I t  is the will of the Legislature, and we are bound to 
obey i t ;  so that every man who conceives hiniself aggrie~ed by a dis- 
obedience to the law has a right to be heard here, and if he can establish 
his case has a right to a new trial without any necessity on the part of 
this Court of inquiring into the merits of the verdict. For, although it 
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should appear to this Court that the evidence spread upon the record is 
such that if believed by the jury it well warranted the verdict, yet if it 
also appear that the judge in his charge "gave an opinion whether a 
fact was fully or sufficiently proved," i t  cannot be told how far the ver- 
dict was produced by the testimony, since the jury were to judge of its 
credibility, or by an intimation of the opinion of the judge. The pro- 
priety of the verdict then, or its conformity with the evidence, we leave 
out of the question, and desire to be understood as giving no opinion 
upon it. For, if the motion for a new trial were overruled because this 
Court approved of the verdict, and it should at  the same time appear 
that the judge had departed from the direction of the law in charging 
the jury, it would be deciding, in effect, that disobedience to the law may 
be tolerated or not, according to the consequence which flows from it. 
I f  a verdict contrary to or unsupported by evidence has been produced 
by it, the party shall be entitled to a new trial. But if the evidence 
justifies the verdict, and the right of the cause has been duly adminis- 
tered, the charge of the judge, although deviating from the law, shall be 
overlooked. But this is not the rule prescribed by the Legisla- 
ture; they have inhibited the declaration of the judge's opinion (87) 
on the proof of facts in every case, presuming that, in evsry case, 
it encroaches on the proper functions of a jury, and that, in every case, 
it imparts a bias to the judgment of the jury, which they are disposed 
to receive with confidence and seldom make an effort to resist. 

I proceed to examine the charge with a single eye to the question 
whether i t  be conformable to the act of Assembly. 

I t  begins with a caution to the jury against being influenced by party 
or political attachment, or by a former verdict on the will, which had 
been rendered in Craven County, and reminding them that they were 
sworn to decide accord-ing to xhe evidence and to that only. This was 
very necessary, and called for by the nature of the disposition in the 
will, which, being favorable to two persons on account of their personal 
exertions in  a contest of party, was peculiarly calculated to awaken the 
ordinary passions and propensities on such occasions. The judge then 
directs their attention to the true questions of fact in issue, the capacity 
of the testator and whether the will was obtained by fraud or not. Ha 
first describes what the law considers a disposing mind, and its pre- 
sumpiioa that every man possesses it until a disqualification was shown, 
and in doing this the judge exercised his proper functions with equal 
skill and perspicuity. The general instruction that follows on the 
means by which fraud may be proved is also unexceptionable. 

But when the judge proceeds to sum up the circumstances which he 
calls suspicious, and which, if they exist, the law will not support the 
will, that part of the charge cannot be read without a belief that it con- 
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veyed an intimation to the jury of his own opinion that they were sus- 
picious and that they were proved to exist, i. e.: "and if, in  addition 

thereto, there are other suspicious circumstances, such as I shall 
(88) mention to you presently, the law will not support such a will. 

For instance, if the mind of the testator was weak; if it was made 
secretly and drawn when nobody was present and in  the absence of the 
relations of the testator; if there was nobody present but the testator 
and the attorney, and it was in the night or early in  the morning, after 
a course of habitual drunkenness before he could probably have recov- 
ered from the effects of his debauch; if the will upon the face of it con- 
tained a statement of the reasons which induced the testator to make 
certain bequests, and i t  appeared that the statement was untrue; if 
James Reel had relations against whom he had no resentment, and those 
relations, or some of them, were widows and orphans unprovided for;  
if, then, he appeared afterwards not to know with reasonable correct- 
ness the contents of the will; if he left the paper in the posse$sion of his 
attorney and afterwards endeavored to regain the possession of it, and 
the attorney by contrivance or fraud withheld i t ;  if shortly before the 
date of the will he made some other arrangement, or if, to make a will 
a different one, these would be evidences of fraud." 

These circumstances, thus grouped together before the statement of 
the testimony, must unavoidably have been iinderstood by the jury as the 
impression made on the judge's mind by weighing and comparing the 
evidence, as the result of his view of those parts of i t  which related to 
the subjects touched upon, and was calculated to make a lodgement in 
their minds, notwithstanding the conclusion of the paragraph: "that 
whether those circumstances or any existed in this case i t  was their duty 
to ascertain from the eridence." 

The truth of some of these facts, thus hypothetically stated, depended 
upon the weight and comparison of conflicting testimony, which was a 
labor less likely to be encountered by the jury if they believed i t  had 
already been done by the judge. For example, ''if James Reel had rela- 

tions against wham he had no resentmenk" 
(89) The witnesses, Jones, Tolar, Powell, and Whitford, depose that 

the testator was on good terms with his relations. The witnesses, 
Hall, Lewis, Dunn, and Rice, swear to the declarations of the testator, 
made at  different times, "that his people should be no better for what 
he had, that they cared nothing about him, that his brothers differed 
from him in politics, and neglected him in sickness, and that his folks 
came like buzkrds about carrion when he was sick.'' 

"If the will, upon the face of it, contained a statement of reasons 
which induced the testator to make certain bequests, and i t  appeared that 
the statement was untrue." The only reason given in  the will for any 
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bequest is that for Blackledge and Allen, and that is for their haGinR 
heretotpre borne the greatest burden of the expenses and labor in  sup- 
porting the Republican cause in the county of Craven, and because the 
testator was of the same political principles, and very desirous of having 
them supported. IIere are three distinct motives stated as inducing him 
to make the bequest, viz.: The legatees having borne the greatest bur- 
den of the expense and labor in supporting the Republican cause, his 
being of the same political principles, and his desire to have them sup- 
ported. There is no evidence in the case tending to show in the least 
degree that the two last reasons are false. As to the first reason, the only 
evidence is that of J. F. Smith, who admits that Blackledge treated liber- 
ally, but Allen less than any other candidate, and had expended less in 
support of the Republican party than almost any man of note in it, and 
had not been generally known as of the party until party contests had 
gone a great way. Mr. Smith goes as far back as the period of Mr. 
Jefferson's first election, which was in 1800, but does not specify when 
i t  was that Mr. Allen was generally known as of the party; and the jury 
might have had some difficulty from this evidence to infer the 
falsehood of the reason that Blackledge and Allen had heretofore (90) 
(that is before 1815) borne the burden of labor and expense. 

"If he left the paper in  possession of his attorney, and afterwards 
endeavored to regain the possession of it, and the attorney by con- 
trivance or fraud withheld it." 

Of the several witnesses, Hutchins, Powell, Shackleford, Willis, and 
Hall, whose testimony relates to this point, none of them speak of the 
testator having endeavored to get his will from Blackledge; they all 
speak of papers or a packet of papers; and Thomas deposes that in  1815 
the testator told him at New Bern that he meant to put his notes and 
accounts in the hands of Blackledge and Allen. I t  was therefore to be 
considered by the jury whether he had endeavored to regain possession 
of the will. 

"In this case i t  is for you to inquire why all this precaution was taken 
of sending for Ernull, and having Cratch for a witness when the paper 
was taken out of the trunk, if there was no fraud." 

The only witness as to this point is Cratch, who merely says that he 
saw Blackledge search in  his trunk, and find the paper produced as a will, 
For what purpose the ~vitness went to Blackledge's, or whether his abode 
was there, does not appear. The charge conveys the idea that Black- 
ledge procured Cratch to be there for the purpose of attesting the find- 
ing of the paper, and that he was called upon as a witness. Nor is there 
the slightest evidence that Ernull was sent for, or was even present. 
Both circumstances are stated in the charge as if proved as facts. The 
law case stated by the judge of the servant being called upon by his mas- 
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ter'to notice the time he left home, could only illustrate the suspicion, 
and even presumption, growing out of unusual precautions, upon the 
supposition that Cratch had been specially called upon by Blackledge 
to witness the finding of the will in  the chest; and the very statement of 

the case was calculated to make the jury suppose that necessary 
(91) fact was proved. On no other principle could i t  bear on the 

point. 
"If the will was fairly executed and attested by the subscribing wit- 

nesses would not their evidence be sufficient to mtablish it, and would it 
have occurred to Mr. Blackledge to use these precautions if these be 
facts ? 

"You will consider of them and form your own conclusions." 
This does not seem to leave the consideration of the evidence to the 

jury without an intimation of the judge's opinion upon its force and 
effect. 

"Masters says that the testator always seemed to have a capacity to 
do business, whether drunk or sober; but this witness, when cross-exam- 
ined, states that he forms this opinion from a single transaction in 

. which he saw him attempting to bargain with Lewis for a chair." Upon 
looking at  the testimony it does not appear that the witness had so 
formed his opinion, nor does he state upon what it is founded. H e  says 
that, whether drunk or sober, no man could take advantage of him, and 
he saw him attempt to jew Lewis for a bargain in  a chair, which is the 
only instance of his attempting to bargain that he knows of. His  gen- 
eral capacity for business is one part of the evidence; his freedoni froin 
imposition, whether drunk or sober, in a bargain is another, and as the 
witness never saw him attempt to bargain but once, it is an  inference 
that his opinion may be founded on that. 

'(By the evidence of this witness and the other subscribing witness, it 
appears that the paper was executed by the supposed testator between 
sunrise and breakfast time; they have stated to you that he was sober. 
How a man who had been continually drunk for seven or eight days 
could be sufficiently restored to his understanding by one night's sleep 
to enable him to dispose of his property with reason, especially when i t  

is proved by another witness that after a night's sleep at  his house 
(92) he seemed as drunk in the morning as he was the overnight, will 

be a proper matter for reflection and inquiry with YOU." 

The latter circumstance is cited as a fact, which is* put in opposition 
to the first fact, both being assumed as such; now, though evidence may 
be irreconcilable, facts cannot be. 

Upon considering the whole of the charge, it appears to me that its 
general tendency is to preclude that full and free inquiry into the truth 
of the facts which is contemplated by the law-with the purest inten- 
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tious, however, on the part of the worthy judge, who, receiving a strong 
impression from the testimony adduced, was willing that what he be- 
lieved to be the rery right and justice of the case should be administered. 

I am not unaware of the difficulty of concealing all indications of the 
conviction wrought on the mind by evidence throughout a long and com- 
plicated cause; but the lam has spoken and we have only to obey. 

PER  CURIA^ New trial. 

Cited: 8. v. Davis, 1 5  N. C., 614; 8. v. Hozuurd, 129 N. C., 673; 
Withers v. Lane, 144 N. C., 190; Speed v. Perry, 167 N. C., 128;  Star- 
ling v. Cotton Mills, 171 N.  C., 228. 

THE JUDGES v. DEANS.-From Hertford. 
(93) 

1. A sale of real estate by the clerk and master in equity, ordered by the 
court, under the acts of Assembly authorizing a sale where it is neces- 
sary for an equal and advantageous division, is an oficial act, and as 
such comes within the scope of the condition of the bond of the clerk 
and master. 

2. To express, in the condition of a bond, what the law would have implied 
from the other words inserted cannot affect the validity of the bond. 

3. By the affirmative plea of performance af covenants the defendant under- 
takes to prove whatever is necessary for his defense. 

DEBT brought against the defendant, as one of the securities of Howell 
Jones, who had been appointed clerk and master in  equity for Hertford 
County. The bond was made payable to "the Honorable John L. Taylor, 
Chief Justice, John Hall, Samuel Lowrie, Henry 'Seawell, Joseph J. 
Daniel and Thomas Ruffin, judges of the Superior Courts of law and 
equity for the State of North Carolina, and their successors in office." 
The condition of the bond was that Howell Jones should "well and truly 
execute the office of clerk and master of Hertford, agreeably to the sev- 
eral acts of Assembly of the State of Morth Carolina, by safely keeping 
the records of the said office"; and further, that he should "well and 
truly pay all sums of money which he might reaeive as clerk and master 
aforesaid to the proper persons, their agents or attorneys, who might be 
authorized to receive the same." This suit was brought in the names of 
the present judges of the Superior Courts, and the declaration, which 
was in  their names, assigned a breach of the condition of the bond gen- 
erally, "that the defendant did not well and truly execute the office, etc., 
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and that he did not well and truly pay all sums of money, etc." 
(94) The defendant pleaded the general issue, and that the covenants 

were performed and not broken; the plaintiff i n  his replication 
set forth a special breach in the violation by Jones of a decree of the 
court in which plaintiff was interested ; to which defendant rejoined that 
Jones was never called on to perform the decree. It appeared in  evi- 
dence that a t  October Term, 1817, of Hertford court of equity a bilI 
was filed by the parties for whose benefit this suit was brought, praying 
that the sale of a tract of land might be decreed to be made. A decree 
was accordingly made that the land shonld be sold by the clerk and 
master, after giving forty days notice, on a credit of six and twelve 
months; and a t  the ensuing term, the clerk and master reported that, 
in obedience to the decree of the court, he had advertised for forty days 
arid exposed to sale the land mentioned in  the decree; that Isaac Carter 
had become the purchaser, and that he had taken his notes for the pur- 
chase money, payable in six and twelve months. This report was con- 
firmed, and i t  was ordered that the clerk and master should pay over to  
the complainants the bonds taken at  the sale; and on his failure to do 
so the present suit was brought. There was a verdict and judgment 
below for the plaintiffs, from which the defendant appealed. 

Gaston for t h e  defendant.  

(95) TAYLOR, C. J. This action is founded on the official bond of 
Howell Jones as clerk and master in equity for Hertford County. 

The bond and the breaches are set forth in the declaration according to 
a practice which is sanctioned by authority, and to which there appears 
to be no well founded objection. 2 Chitty, 153. The breach assigned 
produced the only question which was agitated in the Superior Court, 
v k ,  whether the sale directed to be made by the clerk and master was 
an official act and such an one as came within the scope of the condition 
of the bond. The sale of land, where a division among the .claimants is  
inconvenient, is a power recently conferred upon the courts of equity; 
but a sale under a decree in a vast variety of cases belongs to its ancient 
jurisdiction, and is probably coeval wi&h the court itself. The direction 
of such sales has been cqnstantly confided to the master in  chancery in 
England and to the clerk and master here; and it is better for the 
suitors thal their interest should be managed by 'an officer of the  court, 

whom it may control and whose responsibility is secured by a 
(96) bond and an oath, than by a stranger. My opinion, therefore, 

coincides on this point with that of the judge who tried the cause. 
I t  is objected in this Court that the condition of the bond varies from 

that prescribed by law, which is "for the safe-keeping the records and 
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the faithful discharge of his duty in  office." But paying over moneys 
~ece i red  by hiln in his oficial character to the person entitled is included 
in the faithful discharge of his duty in office; and to express in the con- 
dition of the bond what the law would have implied from the other 
words inserted cannot affect the validity of the bond. The specification 
mas cuper-fluous and (lid no good, but strike it out and the bond con- 
tains the condition required by law. Surplusage does not vitiate even 
i i r  an indictment. I t  is further objected that no demand was made of 
these bonds by the persons entitled to receive thmni. I think the law 
imposes i t  as a duty upon tile persons to whom these bonds were deliv- 
ered to make a demand of them at the office of the defendant, who 
might by his pleading have called for proof of the fact. But  the affirm- 
ative plea of performance of covenant waives it, and the defendant 
undertakes to prove whatever is necessary for his defense. 12  Mod., 
414. The declaration appears to express sufficiently for whose use 
the action is brought. 

T ~ ~ N D E R S O N ,  J. The plaintiff must appear upoil the pleadings to 
have sustained an injury. I t  is not sufficient if i t  appears that the 
dofendant has done wrong, if that wrong was not done to the plaintiff. 
Had  the bond on which the suit is brought been made to the plaintiff, 
a breach alone would have given an action to the plaintiff and have 
entitled him to nominal damages a t  least; for a bare breach of the 
contract was an injury to him. B e  had a right to claim a performance, 
the defendai~t having stipulated with him giving him that right; but 
this bond not h a ~ i n g  been made payablr to him or any of the 
covenants to be performed to him specially, he should have (9'7) 
shown in his declaration how he was injured thereby, and a de- 
murrer xonld have been fatal; for upon the dcclaration it does not 
appear but that he is an officious intermeddler, and the act of Assembly 
of 1793, authorizing suits to be brought upon certain official bonds (and 
of this kind among the rest) without an assi'gnmant, is in accordance 
with the principle requiring the plaintiff in  his declaration to show 
how he has been injured by a breach; but a defective declaration may 
be cured by the defendant's plea and the plaintiff's replication, pro- 
vided that the replication is not a departure from the declaration, but 
maintains and fortifies it. I n  this case the breach is general-that the 
defendant did not pcrform his covenants or conditions. The defendant 
pleads that the conditions were performed, and that they were not 
broken. The latter plea goes to ncgative covenants, and as none such 
are in the condition i t  is therefore unnecessary to consider i t ;  tho other 
allegcs a performance; the plaintiff replies and sets forth this special 
breach in  violating a decree of the court in which he was interested. 
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This is no departure from his declaration, and is an answer to the plea. 
Taking the pleadings together, then, i t  appears that if the plaintiff's 
allegations are true, that he has sustained special damages by a breach 
of the condition, and that this is not an  officious suit, and the defend- 
ant's rejoinder, either upon record or in  eridence, is a clear departure 
from his plea. I n  his plea he says that he has performed the condi- 
tions; in  his rejoinder he offers an excuse for his nonperformance, 
to wit, that he never was called on by the plaintiff to perform it. I 
think, therefore, the question whether the plaintiff ever called on the 
defendant to perform the service is not put in  issue; and if i t  were i t  
would be a departure; i t  mould be taking the plaintiff by surprise to 
require proof of i t ;  in fact, the defendant's plea admits i t  by alleging 
a performance. I f  the defendant intended to have made it a ground of 

defense he should have pleaded'"a1ways ready," etc. 1 Chitty 
(98) on Pleading, 401; 1 Saunders, 228. The cases cited and relied 

on by the plaintiff's counsel as to the second point, I think, are 
full and conclusive, particularly 12 Mod., 414. The other objection 
is that this was not an official act. For  the reasons assigned by the 
Chief Justice, I think there can be little doubt that the alerk acted 
officially in every part of the business; but surely there can be none 
as to that part of the decree which requires that he should deliver over 
the bonds to the complainants, his office was the proper place for their 
deposit, and he as clerk was bound to act with regard to them according 
to the order of the court. 

HALL, J., concurred. 
PER CURIAM. No error. 

Ciled: AS'. v. Gaines, 30 N.  C., 170; lierr v. Brandon, 84 N .  C., 131; 
~S'rnith v. Patton, 131 N. C., 397; Hannah v. Hyatt, 170 N.  C., 638. 

STATE v. LEWIS, A SLAVE. 

Two bills of indictment were found against a prisoner at the same term, 
the one for burglary and larcency, the other for a robbery, and both 
indictments charged the same felonious taking of the same goods. The 
prisoner was tried on the first indictment, and found guilty of the lar- 
ceny, and not guilty of the burglary. Held, that he could not be put 
on his trial on the second indictment, because it would conflict with the 
principle "that no one shall be twice put in peril for the same crime," 
and on the refusal of the Attorney-General to pray judgment on the 
conviction for larceny the prisoner was allowed his clergy and was dis- 
charged. 

60 
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APPEAL from S o r w o o d ,  J., at PITT. 
At September Term, 1821, of PITT Superior Court, two bills of in- 

dictment against the prisoneE were found by the grand jury, the one for 
burglary and larceny, the other for a robbery. The larceny in the one 
bill and the robbery in the other were for the same goods and chattels, 
and there was but one taking. At the same term the prisoner 
was found guilty of the larceny and not guilty of the burglary. (99)  
On this conviction, the Attorney-General did not pray any judo;- 
ment, nor was any pronouliced; and at the time of the prisoner's ar- 
raignment no motion was made by his counsel that the prosecuting 
officer should elect on which indictment he would try the prisoner. At 
March Term, 1822, the prisoner was brought to the bar, and the Attor- 
ney-General directed a no1 pros. to be entered on the indictment which 
had been tried at  the preceding term, but S o r w o o d ,  J., refused to per- 
mit thp no1 pros. The ilttorney-General then moved to arraign the 
prisoner on the indictment for robbery. This also was refused by the 
court until the first indictment should be disposed of, and on the 
refusal of the Attorney-General to pray judgment on the first indict- 
ment, the court quashed the indictment for robbery. On motion of 
prisoner's counsel, hi3 clergy was allowed him on the conviction for 
larceny, and on the further refusal of the Attorney-General to pray 
judgment, the prisoner was ordered to be discharged; whereupon, in  
behalf of the State, the prosecuting officer appealed to this Court. 

HALL, .J. I t  is admitted in this case that both indictments are for 
the same  f d o n i o u s  t a k i n g  of t h e  same  goods. The defendant is found 
guilty of a grand larceny on that indictment which charges a burglary 
and stealing. 

The other indictment is for a robbery. A robbery is a larceny, but 
of a mcre aggravated kind. The first is a simple larceny. The other 
is a compound or mixed larceny, because it includes in i t  the aggrava- 
tion of a felonious taking /ram LJZP person. 

Now, suppose the defendant should be tried and found guilty on the 
second indictment? I t  must certainly follow that he had been tried 
twice for  the felonious taking of the same goods. I t  is true, if the 
first conriction is a bar to a trial on the second indictment, the 
prisoner would go untried as to that which constitutes the differ- (100) 
ence between simple larceny and mixed and compound larceny, 
viz., P t:tking From t h e  p w s o n .  I n  such case he would be convicted of 
a fe7onious t a k i n g ,  but not of a felonious taking f r o m  t h e  person. 
Whereas, should he be tried and conricted on both indictments, it might 
be said lie had been convicted twice of a felonious t a k i n g ,  and once of 
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a felonious taking from tlze person, which I think would be a t  points 
with the principle "that no one should be twice put in peril 'for the 
same crime." This principle has such deep root in  the criminal law, 
and is cherished by so many judicial decisions, that i t  is not deemed 
necessary to refer to any of them. 

I therefore think the conviction on the first indictment for burglary 
and larceny a good plea to a trial on the second indictment for robbery. 
I also think that the record of these proceedings and the admissions of 
the Attorney-General were sufficient to authorize the judge below to 
discharge the prisoner. -4nd in  this opinion the rest of the Court con- 
curred. 

PER CURIAIT. Affirmed. 

Cited: S. v. Cross, 101 N. C., 779. 

~ STATE v. WILLIAMS.-From Lenoir. 

Where any unexpected accident prevents an appellant from bringing up his 
appeal, this Court will grant a certiorari; but when the appellant trusts 
to another to do what he ought to have done himself, and that trust 
proves to have been improperly placed, he must abide the consequence; 
a certiorari will not be granted. 

APPLICATION for a writ of certiorari, on an affidavit of the defendant, 
in which he stated that, having appealed from the decision of the court 

below, to this Court, and having given bond and security to 
(101) prosecute his appeal, he applied during the term to the clerk 

below for a transcript of the record of the proceedings in  order 
to convey the same in  due time to this Court; that he  was informed 
by the clerk that the transcript should be prepared and handed in due 
time to the counsel of the affiant, who would carry it up, and the affiant, 
knowing that his counsel would be a t  the court in time to file the record, 
felt perfect security that it was filed until some days after the session of 

, the Court had commenced, when it was too late to file it. 

HALL, J. Had  any accident happened in this case, over which the 
defendant reasonably could not have been expected to have any control, 
which prevented him from bringing up his appeal, it would be the 
duty of this court  to grant the writ of certiorari as prayed for. 'But 
that has not been the case; he trusted to another to do what he ought 
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to have done himself, and as that trust has been improperly placed hc 
must abide the consequence. I think the writ prayed for cannot be 
grfinted. 

Aid of this opinion were the other judges. So the writ was refused. 
PER CURIAM. Motion denied. 

Cited: Collins v. NaZZ, 14 N. C., 226; Hester v. Hester, 20 N. C. ,  
456. 



(105) 

IN EQUITY 

KIRBY & GRICE v. NEWSANCE & AYC0CK.-From Johnston. 

When an issue is submitted to a jury in equity, and their answer to it is 
insensible and contradictory, the court should not make a decree, but 
should order the issue to be submitted to another jury; and in such case, 
when it comes before this Court, neither party shall recover his costs 
in this Court. 

THE bill set forth that, to secure thc payment of two small judgments 
obtained against the coi~lplaiilant Kirby and assigned to the defendant 
Newsauce, it was agreed in 1806 between them that Kirby should con- 
vey to Xcwsance a valnahle tract of land, of which Kirby should rctain 
the possession and Ncwsance receive the fruit of the orchard thereon 
growing in lien of intercs!, and that wheilc~er the judgments should be 
paid up, that then the lands were to be entirely free from any claim of 
Newsmce; that in furtherence of this agreement, a? the complainant 
Kirby believed, a deed was tendered to him by Ne~vsance for his execu- 
tion, and at  the same time, as he, Kirby, was illiterate and unable to 
read or write, Newsarm informed him that the paper was proper and 
necessary to carry into execution their agreement, and on this represen- 
tation the complainant Kirby executed i t ;  that the complainant Kirby 
had since discovered the said deed to be, on its face, an absolute con- 
veyance to Newsance of his lands, without ally corldition or reservation, 
and it was charged that his signature to the paper was obtained by 
fraud and misrepresentation; that the complaiimnt Kirby continued to 
hold possession of the land until 1810, when Newsance brought against 
him a writ of ejectment, and the complainant, believing that he could 
not be permitted to defend unless hc paid the amount of the judgments 

before mentioned (a thing which his poverty prevented him 
(106) from doing), made no defense, and he was turned out of posses- 

sion by Newsancc. The bill the11 s t a t ~ d  that in 1811 the defend- 
ant Ncwsance conveyed the Ian$ to the other dcfcndant, Aycock, who 
purchased with full knowledge of thc agreement which had been made 
by Kirby with Newsance; that the complainarrt Kirby, for good and 
valuable consideration, had conveyed ?is interest, right and title in the 
said l a i ~ d  to the other complainant, Grice, and that Kirby and Gricc, 
both individually and separately, had applied to the defendants in a 
friendly manner, and had tendered to them the amount of the jndg- 
moilts previous to the ejectment by Newsance and requested a recon- 
veyance of the land, which was refused. The bill prayed an account of 
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the rents and profits since the l a i d  came to defendant's possession, and 
after pa,vment of what was justly due a reconveyance. 

The defendant Newsance by his answer denied the agreement as set 
forth, and affirmed the contract to be for an absolute conveyance. 

The dcfe~~dant  hyrock answerd that he was a purclraser without 
notice. 

Among the issues subniitted to the jury was the following, viz. : 
"Was the deed from James Kirby to Joel Newsance, in the bill men- 

tioned, obtained by fraud and misrepresentation?" 
The jury to this issue responded that it was obtained hy fraud and 

not by misrepresentation, and they also found that Aycock was a pu1.- 
ehascr with notice of Kirby's equitable claim. 

On this finding the court below refused to make any decree without 
the finding of further facts. The conlplainant's counsel declined sub- 
mitting any other i shes  to a jury, and moved for such decree as the 
finding would authorize, whereupon the eo~wt dismissed the bill with 
costs, and the complainants appealed. 

~ ~ & m t s o N ,  ,T. I camlot perceive to what acts of fraud -the (107) 
jury refer in this verdict. The fraud charged is in representing 
that the deed was in  pursuance of and according to the contract of the 
parties, when in  fact it was not. The jury find that the deed was 
obtained by fraud, as charg.ed in the bill, but not by misrepresentation. 
I t  appears to me, therefore, that i t  invol~res a contradiction, and so 
far from satisfying the conscience of the Court as to the facts of the 
transaction, i t  rather clouds a i d  obscures them. This part of the 
verdict should, therefore, be set aside and the question submitted to 
another jury, for the court should not have proceeded to a decree, how- 
ever importunate the counsel for the coinplainant might have beerr, until 
all the important facts were either admitted or found by a jury. The 
order of dismissal must, therefore, be reversed and the cause remanded, 
with directions to submit the issue before mentioned to another jury. 
Neither party to recover their costs in this Court. 

TAYLOR, (2. J., and HALL, J., ~onct~rred.  
PER CURIAM. Reversed. 
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(108) 
BAILEY AND OTIXERS V. DAVIS AND OTHERS, EXECUTORS OF THOMAS DAVIS. 

From Pasquotank. 

1. Devise as follows: "After the marriage of my wife, or either of my 
daughters, I want my estate equally divided between my wife, A., my 
daughter G., and my daughter S.; and in case either of my daughters 
should die without lawful heirs of her body, her proportion of my 
estate is to go to the other daughter; and in case both should die with- 
out lawful heir, I wish it to be divided between my brother Benjamin's 
four children." The daughters died infants and intestates, and on a 
bill filed by B.'s four children it was IieZd, that the expressicns used did 
not limit the failure of issue of the daughters to the time of division. 

2. When words would create an estate tail in real estate. they give the abso- 
lute property in personalty. 

THE bill set forth that Thomas Davis, by his last will and testament, 
devised as follows: "It is my wish, after the marriage of my wife Ann 
or either of my daughters, I want my estate equally divided between 
my wife Ann, my daughter Geogette, and my daughter Susannah; 
and in  case either of my daughters should die without lawful heirs of 
her body, her proportion of my estate is to go to the other daughter, 
and in case both should die without lawful heir, I wish i t  to be divided 
betwecn my brother Benjamin's four children." The complainants 
(who arc the four children of Benjamin) then alleged that the testator's 
two daughters, Georgette and Susannah, both died infants and intestate, 
and that the defendants qualified as executors to the: will, and they 
claimed to be entitled to two-thirds of the estate of Thomas Davis, 
given by his will to his wife and two daughters. To this bill there was 
a demurrer, which by the court below was sustained, and the bill was 
dismissed with costs, whereupon the complainants appealed. 

(109) TAYT~OR, C. J. The complainants claim under a limitation 
in  the will of Thomas Davis, on the ground that the failure of 

heirs of the testator's two daughters muat take place within the period 
allowed by law. And i t  is argued in the first place, that, as the testator 
made his estate a joint fund, i t  was plainly his intention that if either 
or both his children should die before the division that the remainder 
over was to take place, as this could not be too remote. But there are 
no expressions i n  the will limiting the failure of issue to the time of 
division, and i t  was manifestly n o t  his intention that the share of the 
daughter first dying should go to the complainants; for he expressly 
gives i t  to the surviving daughter upon the failure of lawful heir of 
the our so dyily. I re  could i ~ o t  intelrd to deprive the issue of his 



N. C.] JUNE TERM, 1822. 

daughters if they happened to die before a division took place; but the 
presumption is  the other way, that as long as there were issue of his 
daughters, they should take i n  preference to the complainants. I f ,  
indecd, he had made the limitation over to depend upon his daughters 
dying without issue before the division, fixing such a period for that 
as is allowed by law, and they had so died, the limitation would have 
been supported. But  he has i n  fact directed the division amongst the 
complainants, "in case both his daughters should die without lawful 
heir"; so that if the limitation over is good, it would be effectual when- 
ever the heirs of the surriving daughter should fail, however remote 
the period should be; and all this time it would be unalienable by them. 

I t  is further argued for the complainallts that, as the words i n  the 
will would not, if applied to real property, give an express estate tail, 
bnt only an implied one, they ought to be understood restrictively, and 
to rclate only to the daughters dying without heir living at  her death; 
in  support of which are cited B'orfh v. Chapman, I P. Wms., 663, 

' 

and McKerson v. Hutchisow, 3 P. Wms., 258. Those cases do (110) 
notice this distinction, but in both of them, it will he observrd, 
there were other expressions in thr will, as "leave uo isrnr" in the first 
and "without leaving issile" in  the last, in addition to the material 
circumstances. And from the case? collected in Fearne, 365, it seems 
that the distinction no longer exists; and from more recent cases it 
appears that the rule is now understood to be that where the words 
would create an  estate tail in real estate they give the absolute property 
in  personalty; and that, in  the absence of distinct expressions restric- 
tive as to the time the law allows, the limitation over is void, whatever 
tho in ten t io~~  may be. When the law has affixed a judicial sense to 
words, courts are not at  liberty to depart from i t ;  for by so doing the 
security of property would be impaired. The bill nlust be 

PEX CURIAM. Dismissed with costs. 

Cited: Rice v. Satterwhite, 2 1  N. C., 71. 

McLEOD v. PEARCE & PEARCE.-From Johnston. 

Chattels, consisting of various specific articles, taken in execution, cannot 
be sold en masse. The sheriff should conform, as nearly as possible, to 
such rules as a prudent man would probably observe in selling his own 
property for the sake of procuring a fair price. 
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THE bill set forth that one Jesse Pearce, by his will, bequeathed to 
his wife Elizabeth during hcr life a variety of articles, and among 
others a negro man slave, and after h ~ r  death to his son Levy Pearce 
forever; that the executor permitted Elizabelth Pearce to take posses- 
sion of the said slave, and that in her possession he remained until he 

was sold by the sheriff of Johnston under execution as the prop- 
(111) erty of Levy Pclarce. Thc sheriff exposed to sale the  i n t e r ~ s t  of 

Levy Pearce in the property held by his mother for life, and 
executed to one Jesse Pearcc who was the purchaser, a bill of sale for 
the interest of said Levy in the slave. The bill proceeded to state that 
Jesse, the purchaser, for a valuable consideration conmyed his interest 
in tho slave to the complainalrt, McLeod; that Elizabeth, the widow, 
was still alive, and that after the sale by the sheriff the defendant Levy 
took the slave into his possession and removed him to a distant county, 
pretending that he had given him to his son, Bryan Pearce. The bill 
prayed that the defendants Levy and Bryan Pearce might be compelled 
to give satisfactory security for the delivery of the slave to complainant 
within a reasonable period after the death of Elizabeth Pearce, and 
that process might issue to the sheriff of the county of Anson, corn- 
manding him to take into his possession the slave unless satisfactory 
security for his production should be given. 

The answer of the defendants admitted the bequest by Jesse Pearce 
as stated l n  the bill and admitted that Elizabeth Pearcc had possession 
of the slave, and alleged that she delivered the possession to the defend- 
ant, TJevy. Further answering, they said that the doferldant Levy, 
in 1810, for a fair and valuable consideration, sold to the 
defendant Bryan the slave, and executed a bill of sale for him. I t  
was not admitted that any sale of the slave was aver made by the 
sheriff of Johnston imder executions against the defendant Levy, but if 
any sale was made by the sheriff, defendants averred that the slave 
was not prescnt at sucll sale and that, if made, it was fraudulent and 
void; nor was i t  admitted that the complainant had purchased of Jesse 
Pearce, but it WRS alerred that if such sale and purchase had been 
madc i t  was illegal and void, because the said slaw had not been out 
of the possessioil of orle of these defendants, claiming him as their 

absolute property, from a period anterior to the pretended sale 
(112 j by J c s ~ e  I'(,arcr lo con~plainant. Defendants denied all inten- 

tion of removing the slave out of the State. 
The jury, oil the several issues submitted to them, found, among 

others, t,he following facts on whirh the case turned, that all the 
interest of Levy Pearce in thc property of Elizabeth Pearce left to 
her for life was set up by the sheriff and sold, all t o g ~ t h e r ,  and bid off 
by Jessc Pearce. 

68 
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I%EP;DEIZSON, J. I t  is U111113CeSSal'y to decide the question so much 
discussed at  the bar, whetlicr the defendant Pearce had sr~ch an interest 
in the negro as could be sold by fieri faeias, for  we are of opinion that 
the sale is void, on thr groilnd that the whole of defendant's interest 
in the property held by liis mother for life, was put up by the sheriff 
and sold at  one time and even without pointing out what the property 
consisted of. Such sale was unfair as tending to lessen the price, to 
give one bidder who might have a knowledgc of the property an advan- 
tage over the rest, and to encourage speculation. The law, which con- 
stitutes the sheriff the agent of the parties without their consent, will 
see that he acts fairly, and i t  is upon this principle that i t  is necessary 
for the sheriff to seize the p~.operiy and have i t  ready to deliver to the' 
p ~ ~ ~ ~ l i n s e r  when from its nat i~rc  it is capable of sriznre. The Court 
would not be understood to say that where property consisted of a 
variety of small articles cach article sl~ould be sold separately, or to 
sell separately whcre it is usual for  the owners to sell in the gross; for 
instance, hogs in parcels, a flork of geese or ~heep, or other tliiiig'i where 
it is customary for the owners of them to sell i n  such manncr. Nor 
~ o u l d  n sale be invalidated, where there might be difference of opinion 
as to tllc common or proper mode; it must apprar palpably wrong. 
Yo marl would adventure lmc,  unless he had a knowledge which 
it was not to be sulq)owd othcw possessed, or mas a mere specu- (113) 
later. 

PER C U R I A ~ ~ .  Dismissed with costs. 

Cited: Rlnnton  v. M ~ T T O Z U ,  42 N.  C., 49; R e v a n  v. Byrd, 48 N. C., 
3 9 8 ;  Wil l iams v. D m n ,  163 N. C., 219. 

DAVIDSON & BENSON v. NELSON.-From Lincoln. 

A. settled upon lands under titles from the State and those claiming under 
it, honestly believing that the lands had been properly granted; and 
after a possession of some years by A., B. discovering that  the lands 
were not situated in the county named in the entry and grant, but in 
a n  adjacent one, made an entry, obtained a grant, and filed a bill 
against A., charging him with fraud in obtaining and locating his 
grants, and praying that  he might be compelled to convey to B. Held, 
that the bill must be dismissed, because, on general principles, a court of 
law is fully competent to decide upon the case, and it certainly his juris- 
diction by the act of 1798, giving it in  all cases where the patent has 
irregularly issued through the mistake of the public officers or of the 
party claiming under it. 

69 



RJLJ, filed in 1804, stating that the complainants in 1791 entered in  a 
part of Burke, now Buncombe County, a tract of land lying on the 
French Broad River, and that a grant regularly issued for the same in 
January, 1794; that the defendant was in  possession of the said tract, 
claiming title thereto under two grants, the one to Henry Conway and 
the other to one Daggy, made before the issuing of that under which 
complainants claimed. These grants, it was stated in  the bill, were 
issued on entries illegally made in the office of John Armstrong, entry 
oflice' of claims for western lands, and were therefore void. And the 
bill charged that the defendant, at  the time he obtained possession under 

the grants of Conway and Daggy, well knew the same to have 
(114) been fraudulently obtained and void; that he was a party to the 

fraud in procuring them to issue, notwithstanding he well knew 
of the better title of the complainants. The bill prayed that the grants 
under which Nelson claimed, with all mesne conveyances thereon, might 
be declared null and void, and be decreed to be delivered up to be 
cancelled, that complainarts might be decreed to hold the possession 
under their grant, and that defendant might account, etc. 

The answer of the defendant set forth an entry by Daggy, and stated 
that in  1783 a warrant issued from Armstrong's office to survey the 
said land; but as i t  appeared that an entry of the same land had been 
previouqly made by one Sherrell, Daggy caused his survey to be made 
on the south side of French Broad, and it covered part of the land now 
claimed by complainants, though at that time vacant; a grant issued 
on this survey in 1188, and the defendant was a purchaser from Daggy 
for valuable consideration. It was also stated in the answer that one 
Bacon, in 1783, entered in  ilrinstrong7s ofice a tract of land, describing 
i t  as being in Greene County, and in  the same year a warrant of survey 
issued, but i t  appearing that this land also had been the subject of a 
former entry, Bacon caused his survey to be made on the French Broad, 
opposite Daggy's, and in  1788 a grant issued for the same to Henry 
Conway, by whom Bacon's interest had been purchased; if there w a  
fraud in the transaction between Conway and Bacon, defendant d e  
dared his entire ignorance thereof. The defendant further stated 
that he was a purchaser of Conway's interest for a valuable 
consideration, and insisted that i t  was i n  perfect agreement with the 
rules of law to remove warrants and cause them to be executed as had 
been done in this case. A11 knowledge of complainants' claim was 
denied, and i t  was alleged that complainants had full knowledge of the 
facts set forth in  the answer at  the time they made their entry. The 

defendant also urged in his answer that he and those under whom 
(115) he claimed had been i n  actual adverse possession of the lands 
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for mime tlran seven years before the bill was filed, and prayed the 
benefit of the statute of limitations in the same manner as if specially 
pleaded. 

The facts as admitted by the counsel were these: 
The grants under which the defendant claimed issued for land lying 

in  Burke County, without the limits of the land directed to be entered 
i n  John Armstrong's oificr, by tlio act passed in  the year 1783. 

The ent&s on which these grants issued were made for land lying 
within the limits of the territory directcd to be entered in  John Arm- 
strong's o%cc, and were made in  his office. 

The tract granted to Daggy was conveyed to the defendant in  March, 
17!41. Sixty acres of the other tcact were conveyed to  him in  June, 
1790, and the residue in September, 1797, and' the defendant had no 
notice of any fraud or illegality in the entries and grants under which 
he claimed. 

The defendant and those under whom he claimed had possession of 
all the lands except the residue conr-eyed in September, 1797, for seven 
years before the filing of the bill. 

The grants and mesne conveyances under which defcndant claimed 
represented the lands so claimed a.: situate in Creene County, within 
the limits of the territory to be entered in John Armstrong's office. 
At the time these entries and grants were made the boundary of Greene 
Connty was uncertain, and i t  was believed by most of the settlers to 
comprelrenrl the land i11 dispute. 

T A Y L ~ R ,  C. J. The facts of this case, which aro not controverted, 
very clearly show that the equity is on the side of the defendant. The 
nntrics and grants were certainly obtained without fraud; nor had the 
deferda~lt  any knowledge of their irregularity, for when they were 
obtained a general belief prevailed that Greene County comprehended 
the land ~ I I  diqpute; and among: tlw depositions in the- cause there 
i4 vile ol' :In e x p e r i r n d  snr\ i3,vo~, according to whose opinion (116) 
it 11 oiild ererl uov\ :~ppcar to do so, if  the line were correctly run. 
The sum of thc case then is that the defendant settled npon land under 
titles from the State and those claiming under it, honestly believing that 
the land had been properly granted; and after a possession of some 
years, the complainants discovering that the lands were situated not in 
Qreene, but in  Buncombe County, made an entry and obtained a grant, 
and now pray that the grants under which the defendant claims may 
be located, or that he may be compdled to convey to the plaintiffs. 
Admitting the fact to be so, it requires no argument to prove that a 
court of law is fully competent to decide npon the case upon general 
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principles, I should think; but certainly, by the express creation of 
jurisdiction by the act of 1798, in  all cases where the patent has irregu- 
larly issued through the mistake of the public officers, or of the party 
claiming under it. Cases of fraud depend upon other principles, and 
the authorities sustain the jurisdiction of this Court where a grant has 
been fraudulently obtained, to the injury of the State or an individual. 
This is one of the most ancient heads of equitable jurisdiction, where, 
from the secret nature of the transaction, a discovery by the oath of 
the party is necessary. But where a fraud can be clearly established, 
i t  will also be relieved against a t  law. 1 Burr., 396; 4 Inst., 84. But 
this Court would certainly transcend the proper limits of its jurisdic- 
tion if i t  were to set aside a title upon which a common law court is 
quite competent to decide, in  favor of persons who cannot show a 
superior equity to the land in controversy. 

I have not thought i t  necessary to enter upon a consideration of the 
common law jurisdiction of this Court in calcelling and repealing letters 
patent, because i t  seems to be clear that the act of 1782 neither did 
nor intended to confer such powers, but is confined to such proceedings 

as belong to the equity side of the British Chancery Court, in 
(117) the form of bill, answer, and depositions. 

PER CURIAM. Bill dismissed. 

DAVIS, ADMINISTRATOR OF MEANS, v. SHANKS.-From Caswell. 

A. bequeathed negro H. to  his wife for life, and directs the negro and her 
increase to be equally divided between his son J. and his daughter M. 
a t  the  decease of his wlife. By a subsequent clause he lends all the rest 
of his estate to his wife during her widowhood, and a t  her marriage 
to be divided between her and the son and daughter, one-third to each; 
and then follows this clause: "Rut if my son and daughter should die 
before of age, then I give their estate to my wife to dispose af as she 
shall think proper." The son died under age. The widow died. Held 
that the wards "their estate" include the property bequeathed to J. and 
M. in  the first clause, and, therefore, that  the administrator of the son 
is  not entitled to any part of the estate; for if the last limitation be a 
cross-remainder, then upon the death of the son under age his interest 
vested i n  the daughter, and if i t  be not a cross-remainder, then the 
interest went immediately to the wife of the testator. 

THE bill stated that one Matthew Means died in 1780, having by his 
last will and t,estament devised as follows: "I lend to my beloved wife, 
Sarah Means, one negro girl named Hannah during her natural life, 
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but if the said Hannah should have any children before my sou Joseph 
comes of age, I leave such children or child, if hut one, to be equally 
divided, a t  the time of my son Joseph's being of age, between my so11 
Joseph and my daughter Mary; and the above said Hannah and the 
rest of her increase to bc equally divided between my son Joseph and 
daughter Mary at  the decease of my well beloved wife." Sarah 
Means. the widow, intermarried with one IIenry Davis, and (118) 
Hannah continued in lwr possession and use until the death of 
Mrs. Davis. Joseph Means died intestate a few days before his arrival 
a t  full age, and administration on his estate was granted to complainant. 
After the death of the widow Sarah the defendant intermarried with 
Mary, thc daughter of Natthem~ Means, and took into his possession 
Hannah and her increasc, clairning them as his property. Complain- 
ant claimed a moiety of them, and prayed a decree accordingly. 

The defendant in  his answer set forth a clanfie in the will of Matthew 
Means, connectcd with the former clause a ~ l d  in the following words: 
(< and also the rest of my estate, be i t  of what kind or quality soever, I 
lend i t  to my well beloved wife, Sarah Means, during the time she 
remains my widow, and at  her intermarriage I leave the same to bc 
;old, and tho money to be equaIly divided between my son Joseph and 
my daugl~ter Mary, except one-third part, which I lend to my wife 
during her life, and at her death to be equally divided between my son 
Joseph and daughter Mary; but if my son Joseph and daughter should 
both die before of age, then I give their estate to my well beloved wife 
to dispose of as she shall think proper." The defendant admitted that 
Hannah and her incrrase, namcd in the bill, were in his possession, 
and that he claimed them as his property in  right of his wife by virtnc 
of the will of her father. That the slave Hannah had but one child 
within the time in which the said Joseph Means would have arrived at  
his full age, and that her increase which defendant now had in  posses- 
sion were all born after the time in  which Joseph Means would have 
been of full age. 

The cause having been set for hearing below, was transferred to this 
Court. 

&ND?CRSON, J. Hannah and her increasc are to be equally (119) 
divided between Joseph and Mary after the dcath of the widow. 
The rest of the estate is given to his wife during her widowhood, but 
if she marries the estate is to be sold, and two-thirds are to be divided 
between his son and daughter; the other third i s  to go to his wife 
during life, and a t  her death to be divided between his son and daughter, 
but if they should die before they came of age, then to his wife. I 
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cannot see upon what principles this bill can be sustained; for if it was 
a cross-remainder, then upon the death of the son under twenty-one i t  
vested in the daughter; if i t  was not, i t  went immediately to the testa- 
tor's wife. 4 Cruise, 414, et seq.; T. Ray, 452; 1 Show., 135; 'Dyer, 
303, 330; Cro. Jac., 448; Saund., 104. These authorities I cite from 
Cruise; they are all to be found i n  Bacon, "Devises G." The death of 
the son without issue does away with the necessity of considering 
whether, if there had been issue, the court would not have supplied 
these words, and without issue; for I should be very unwilling to take 
the property from the issue of the son and give it to either the sister or 
mother by implication, for it is by implication alone that the sister 
takes, and by implication also that the mother can take before the 
death of both under twenty-one. Stephenson v. Jacock, 8 N.  C., 285. 
I t  has been said that Hannah and her issue, who are the subject of this 
suit, are not within the operation of the cla6se in the will now under 
consideration; that i t  relates entirely to the perishable property in the 
clause immediately preceding it. But I think that the words their 
estate include everything given to them in the will. They are suffi- 
ciently broad to embrace it, and there is nothing to restrict them. I 
should think it was the plain and obvious meaning of the testator to 
subject all the property given to them by the will to the ulterior limita- 
tions. 

PER CURIAM. Bill dismissed with costs. 

Cited: Picot v. Arrnistead, 37 N.  C., 232. 

A bequest of slaves to certain persons "to be their lawful property, and for 
them to keep or dispose of as they shall judge most for  the glory of 
God and good of said slaves," where it could fairly be collected from 
other parts of the will that the testator did not mean by the bequest any 
personal benefit to the legatees, was held to constitute them trustees for 
the purpose of emancipation, and as such purpose is illegal, it was 
Held, that the legatees took the property in trust for those who were 
entitled under the statute of distribution. 

IT appeared from the bill that Collier Hill died in  1799, leaving a 
last will and testament, containing the following clause, viz.: "I give 
and bequeath all my slaves to four men, namely, Hill  Jones of the 
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county of Warren and State of North Carolina, to Edmund Jones of 
the county of Halifax and State aforesaid, to Stith Parham, merchant 
of the county of Sussex and State of Virginia, and to Richard Graves 
of the Methodist Church in the last mentioned State, to be their lawful 
property, and for them to keep or dispose of as they shall judge most 
for the glory of God and good of said slaves; but in case either of those 
men should be dead or deceased before they get the said negroes in  
possession, i t  is my will and desire, and I do in that case will and 
bequeath the said slaves to those of them who may survive or live to get 
the said negroes into possession," and appointed Hill Jones and Ed- 
mund Jones executors, of whom, as the bill stated, the former alone 
qualified. The bill, in which the next of kin of Collier Hill were the 
complainants, then set forth that the possession of the negroes was in 
the defendants, and they were claimed by the complainants on the 
ground that a trust in  the negroes resulted for 'their benefit as next of 
kin. To this bill there was a demurrer, and the cause was re- 
moved illto this Court by affidavit. (121) 

TAYLOR, C. J. The question depends upon the meaning and con- 
struction of Collier Hill's will. H e  died, leaving a mother, three 
brothers and two sisters, and by his will bequeathed all his slaves to 
four persons, whom he names, and one of whom he describes as a mem- 
ber of the Methodist Church; "to be their lawful property, and for 
them to keep or dispose of as they shall judge most for the glory of 
God and good of said slaves." These words show that the benefit of 
the slaves was to be consulted by the legatees, and not their own per- 
sonal emolument. That this formed no part of the motive to the 
bequest is further shown by the words, "but in case either of them 
should be dead or deceased before they get the said negroes in  posses- 
sion, it is my will and desire, and I do in that case will and bequeath 
the said slaves to those who may survive or live to get the said negroes 
in  possession." 

Giving the slaves to such of them as survived or got them into pos- 
session, shows clearly that he intended only an authority to them, for 
if a beneficial interest were intended, why not allow i t  to devolve upon 
the representatives of those ~vho  should die before getting the slaves 
into possession. 

From the peculiar language of the will, I infer that the legatees 
named were trustees only, and that the purpose of the trust was to 
effect an emancipation of the slaves. This has been held to be an 
illegal trust, and the persons appointed to execute i t  hold the property 
in t n ~ s t  for those who are entitled under the statute of distributions. 

PEE CURIAM. Demurrer overruled. 
75 
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Cited: Btevem a. Ely, 16 N .  C., 4 9 5 ;  Redmond v. Cofin,  17 N.  C., 
441; Xorrey v. Eright, 21 N.  C., 114; Thompson v. Newlin, 38 N .  C., 
340; Bennehan, v. Nol-wood, 40 N. CI., 108; Lemmond 91. Peoples, 41 
N.  C., 139, 140; G r i m ~ s  v. Xoy t ,  55 N. C., 274. 

(122) 
INGRAM v. TERRY ET  from Richmond. 

1. When a bequest of a negro woman is made to A., and of her issue, i f  she 
should ever have any, to B., the assent of the  executor to the legacy to 
A. is  a n  assent t o  the legacy to B. also. 

2. If a bill be.brought by R. against A. to compel the delivery of such issue 
to B., the bill will be dismissed. 

3 .  In  the rase put, A. and B. constitute hut one owner and the executor i s  
not bound to assent to the legacy unless he gets bond for the value of 
the wmholn i n t c r~s t .  

T r r ~  bill.set forth that the complainants, Drusilla Ingram and Han- 
nah Ingram, were the grandchildren of one William Terry, who, on 
20 March, 1805, made and published his last will and testament, con- 
taining, among other clauses, the following : "I give and bequeath to my 
son, Matthew Terry, two ncgroes, viz., Nell and Boston, to him and his 
heirs forever; and should the said negro wench Nell have any children, 
i t  is my desire &at they be given to Benjamin Ingram7s two youngest 
daughters, Hannah and Drusilla." That the executors to said will 
assented to the legacy of the negro woman Nell to Matthew Terry, who 
accordingly took her into his possession; that after the executors had 
assented as above stated, Eel1 had issue, a male child, and that these 
complainants had demanded of one of the defendants, Matthew Terry, 
the po~session of such child, and had also applied to the executors for 
their assent to the legacy of Nel17s children to these complainants; 
that such assent had bcen refured, and that Matthew Terry refused 
to deliver the possession of Nell's child to the complainants. To this 
bill there was a d ~ m u r r e r  for want of equity in the court below, which 
was sustained and the bill dismissed. Complainants appealed. 

(123) HENDERSON, J. I cannot but view this as a bill brought upon 
a mere legal title. When the executors assented to the legacy of 

the mother, they thereby assented to the bequest of the issue, and they 
lost all control over the property as executors. The claim lost its 
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legatory character, and even viewing this as a residuary interest, which 
I think i t  very much resenrbles as far as respects the present question, 
tllc result will be the same; for I cannot think that the old law upon 
the subject is at  all altercd by the acts of our Assembly, requiring 
legatees to give, refunding bonds. Those who argue in  favor of the 
alteration contend that a legatee for life or other particular interest ' 
can compel an executor to assent to his legacy upon giving bond for 
the value of the particular intcrest only. I would admit that if the 
law were so i t  would follow. But i t  appears to mc that the exemtor is 
not hound to assent to a legacy unless ha grts bond for the value of the 
whole interest-that all the claimants, both immediate and nlterior, 
represent but one full owner. Nor do 1 think i t  reasonable that thc 
law should divest the executor of the possession, and after the determi- 
nation of the particular estate throw on him the burden of regaining it 
for the purpose of giving it over to those who have a residuary interest 
in  it. 

PEE CURIAM. Bill dismissed. 

Cited:  R u ~ n e t t  v. Robe&, 15 N. C., 83; Conner v. Xatchwell, 20 
N. C., 206; Saunders v. Gatlin, 21 N .  C., 94; Howell  v. Eowel l ,  38 
N.  C., 626; M c K o y  11. Guirkin, 102 N. C., 23. 
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I STANTON & LITTLE v. BELL & JOINER.-From Edgecombe. 

1. Where a bailee undertakes to perform a gratuitous act from which the 
bailor alone receives benefit, there the bailee is liable only for gross 
neglect. Otherwise where the profession of the bailee implies skill; for 
then want of skill is imputable as gross neglect. 

2. A mere mandatory who receives no reward is only liable for fraud or 
gross neglect. 

THR declaration in this case contained two counts. The first (145) 
was in  trovw, to recover damages for the conversion of sixteen 
balm of cotton, and the second in cnxe for tortiously omitting and neg- 
~edting to perform and transact certain duties relative to the said cotton 
which the defendants had undertaken to perform. The facts of the 
case were these: The plaintiffs were indebted to the defendants, and 
having a quantity of cotton ready for market on 14 February, 1820, 
they were informed by a letter of the defendants that they were willing 
to take the cotton, ship i t  to New York to a house that might be relied 
on, and to credit the plaintiffs for  the net proceeds of itsl sale. 
They declined becom'ing themselves the purchasers of the article, (146) 
and urged upon the plaintiffs the necessity of sending the cotton 
immediately, adding that the interests of the plaintiffs would be more 
advanced by the proposed arrangement than they would be should 
defendants purchase the cotton. I n  March, 1820, forty-five bales of 
cotton were accordingly delivered by plaintiffs to the defendants, with 
power to ship i t  to any market which they thought best. On the first 
of April, 1820, the defendants shipped twenty-nine bales of the cotton 
to a house in New York, and sixteen bales, together with a quantity 
of their own, to the house of Sweeting & Sterret in Baltimore, informing 
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them that sixteen bales of the consig~~n~cnt  werc the property of Stanton 
& Little, and directing them to keep separate accounts of the sales. At 
the time 01 thc shipment the firm of Sweeting & Sterret was in good 
credit, and no doubts of its solvency were entertained until the winter 
of 1820. In  January, 1821, one of the firm of Bell fis Joiner pro- 
ceedd as fa r  as Norfolk, on his way to Baltimore, but was there pre- 
wnted  by ice from prosecuting his journey. It appeared that in the 
spring of 1821 onc of the defendants attempted to borrow $600 from 
a wit~lecls, Gray Little, and said they had h n d s  in the llarlds of Sweetiiig 
& Stcrret of Baltimore, 5ut did not wish to dram for them; and the 
other clefendant, somc short tinm after, said they had drawn for $600, 
a i d  t l ~ c  bill had been honored hy Sweeting 85 Sterret. I n  June, 1821, 
one of the defendants did go to Baltimore, and commenced suit against 
tho sn~r iv ing  partl~er of Sweeting & Sterret, but in consequence of the 
i~rsolvency of that firm obtained notl~ing. The proceeds of the shipment 
to Nrw Yorlr had been rrceived and applied to the payment of the 
plaintiffs' b o d  which the defendants held. 

Tlw judge in the court below mstructed the jury that the defendants 
were not liable, unless they wero guilty of negligence in not 

(147) d r n w i q  the pr.oceds owt of the hands of Swe(4ng & Sterret, by 
~vhic11 ~ I I C  same were+ lost, arid what was negligence was for thc 

jury to determine. A11 the conrt could say was that the defendants were 
bound to nsc that care and diligence which a prudent and discreet man 
would uqe rcllativc to his affairs, and whcyther they did so was the 
propcr subject of inquiry for tlie jury. The jury returned a verdict 
for tlie plaintiffs, and the defendants moved for a now trial, because 
the rcrdict was against evidence, and for a misdirection of the court 
in matter of law. The motion having been disallowed and judgment 
rendwed for the plaintiffs, t l ~ e  defendants appealed to this Court. 

(11-8) 11 mr,, J. From the iacts stated in  this case, particularly 
those disclosed by the testimony of Gray Little, I think the jury 

were at liberty to find a verdict for the plaintiffs. 
When one of the defendants wished to borrow money of the wit- 

1 1 ~ s  in Tarboro, rather than draw for it on the house of "Swceting 
& St~rret ,"  to which the cotton had been consigned in Baltimore, i t  no 
doubt was because he considered tlie money would be more! useful to 
hiin ;n Baltiinore than it would be in Tarboro. By electing to keep 
it there he exercised an act of ownership over i t ;  and by doing so he 

80 



nmdc i t  his own, and this he had a right to do, for i t  was stipulated 
betwerll the plaintiffs and the defendants that the poceeds of the 
cotton, when sold, should be credited on thc debt due from the plaintifis 
to the defendants. And if at  that time the amount of sales had been 
known, and the plaintiffs and the defendants had come to a scttlemcnt 
of their accountn, the plaintiffs would have had a credit (as thry ought 
to have had) for the amount of those sales; and if ihe house of '(Sweet- 
inp & 8terrc.l" were solvent a t  that time, but failed afterwards, the 
defendants must have borne the loss. 

But it does irot appear whether. the jury in finding a verdict for the 
pl:ril~tiffc, took this ~ ~ i c w  of the rase, or whether, laying the testi- 
1 1 1 0 1 r ~ r  of Littlr 0111 of the qne4ioi1, they wcrc influenced in find- (149) 
ing tlrrir widict hv tho cbarqe of the court. I f  their verdict . 
was fonnd upon tho tcstivliony nf Littlc, T think it ought not to be 
disturbed. I f ,  laying the tcstinlor~y of Littlc out of the case, it was 
so fouud in  consequence of the charge of the court, i t  will be proper 
next to consider whether in that case i t  ought to bo set aside. The 
court in its charge to the jury sirid "that the defcrrdants were bound to 
use that care and diligence which a prudent and discreet man would uscx 
relative to hia affairs; that the sircumstance of the defendants losing 
their cotton wm not the rule to govern them, but they must inquire 
whotlirr they acted as prudent and discreet men in the biisiness." View- 
ing the c a v  as I have before done, connected with the testimony of 
Little, no want of diligence is imputable to the defendants. They in 
apt time elected to consider the money their own in Baltirnorc, and 
chose to leave i t  them rather than have i t  at  home. But laying that 
testimony aside, the case assumes a different aspect. 

I t  docs not otherwise appear but that the house of "Sweeting & 
SterretH merited their confidence when the defendants madc a consign- 
ment of tho cotton to it. That they thought so is  proved from the fact 
that they made a consignment to i t  of their own produce, and some of 
the neighboring merchants did the same thing. The plaintiffs were not 
iffnoraut of the fact that. such consignment was made of their cotton, 
for when thcy applied to the defendants for intelligence respecting i t  
they were informed that no account of sales had comc to hand. I t  
does not appear that in this the defendants were incorrect. I t  seems 
that the d ~ f e n d m t s  had madc orher consignments before that timc to 
the same house; that they had drawn bills upon it which had been 
accepted m d  paid. Prom the spring IS20 until the winter l'id0-1821, 
t h ~ r c  was no distrust of the solverrcy of the house. The first intelli- 
grnee of  it 11134 also intelligence that diligence was weless. What 
tirvre tbl  lioiiv fc~iled does iiot al)l)cnr, so that it does not ap- (150) 
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pear whether any diligence would have prevented a loss. The plain- 
tiffs themselves, if they had apprehended danger, might have made 
inquiry, for it must be kept in view that the defendants were mere 
mandatories; they acted without a reward. 

Under this latter view of the case I think the principle of decision 
will not steer clear of the circumbtance that the property of the defend- 
ants shared the same fate with that of the ~laint i f fs ;  although it will 
not make i t  the standard of decision, nor will i t  altogether overlook 
the circumstance that others of the same neighborhood with the defend- 
ants mere sufferers in the same wag. These and other circumstanms 
which make up the case make it necessary to inquire whether the de- 
fendants were guilty either of fraud or gross negligence, and if, refer- 
ring the jury to that standard in making a decision, they had found a 
verdict for the plaintiffs, I should willingly acquiesce, even without the 
aid of Gray Little's testimony. There is a material difference between 
a bailee who acts for a reward and one who acts gratuitously. In 
Shiells u. Blaclchtirn, 1 H. Bl., 158, i t  is laid down by the court and 
declared by Lord Loughborougk that he agrees with Sir  William Jones 
in that respect, that where a bailee undertakes to perform a gratuitous 
act from which the bailor alone is to receive benefit, there the bailee is 
only liable for gross negligence, but it is otherwise where the profession 
of the bailee implies skill, for in that case a want of skill is imputable 
as gross neglect. See, also, Cow., 480, to the same effect. Sir  William 
Jones, in  his law of Bailments, page 15, says that if the bailor only 
recei~es benefit the bailee is only liable for gross neglect. Therefore, 
if the jury had been instructed that the defendants were only liable 
for fraud or gross neglect, whether they had found a verdict for the 
plaintiffs on the testimony of Little or under that charge of the court, 
I should be of opinion the verdict ought to stand, but as the jury have 
been referred to another rule to go by-one that I think governs the 

case of a mandatory who acts for a commission or a reward, T 
(151) think a new trial should be granted, and for that reason only. 

HXNDERSON, J., concurred with HALL. 

TAYLOR, C. J., contra: I t  is to be collected from the letter of one 
of the defendants read in  evidence, that the first proposition made by 
the plaintiffs was that the defendants should become purchasers of the 
cotton; and that the inducemente presented by the defendants occa- 
sioned the consignment to them for the purpose of having a sale effected 
in Baltimore for the plaintiffs' benefit. To say nothing of the advan- 
tage derived to the defendants from storage at Washington and Tarboro, 
and the freight from one place to the other, it cannot be denied that it 
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was profitable to the defendants to have their funds in Baltimore, 
whence they could draw them by a premium on their bills, rather than 
i n  Tarboro: and that they were reluctant to forego this adva~ltage ap- 
pears from their having endeavored to borrow money from the witness 
Liitlo rather than remove their funds from Baltimore. Up to the 
time of the sale in Baltimore, the interests of both plaintiff., and de- 
fendants were the samo in relation to the cotton; i% was important to 
both parties that a sale should be made as soon as i t  could be advan- 
tageously effected. Rut after the sale the interests of the parties took 
different directions The m o r q  of Ilell &. J o i ~ ~ e r  was deposited whcre 
thcy most wished it tc  bc-in the hands of the consignees, to serve as 
a fund an which they could draw as profit presented itself; bnt the 
monev of the plaintiffs would have been most usefully employed in 
being applied to the payment of their debt and stopping the interest on 
their bond. As soon as the moncy came into the hands of 
Sweeting &; Sterrct, the deferldants should have drawn for it, (152) 
or given credit to the am,ount on the plaintiff's bond. The sale 
must have taken place early in  the spring of 1820, and the plaintiffs 
had a right to expect, froin tho comnion course of busirless and the 
usage of that trade, that m7ithin. a rcasonable time after the salc they 
shonld receive the amount in some shape or other or be apprized that 
they might draw for it on Baltimore. Tt is said by a respectable writer 
that if the factor have not given notice to his principal of the bargain 
i n  conren~ent time, and the vendee becomes insolvcnt, the facator is 
responsible. Malyn. 

Thc cxcuse alleged for not giving this notice is that the defendants 
could gcf no account of sales from Bweeting & Sterret, and could not 
therefore tell when the salc took place or what amount t h y  should give 
credit for. Buf docs i t  appear from any part of the evidence that a 
single effort was made to procure these accounts of sales, u~ l t i l  the time 
when Bell attempted to go to Baltimore, a t  which period Sweeting & 
Sterret were in failing circumstanecs? It is  not credible that a house 
in  Boltimcrc rweiving consignments from Tarboro should suffer a 
period of six or wven months to elapse without apprising their consignor 
that a sale had taken place; and as to the other produce, shipped by 
the defendants to the same house, they knew what sale had been effected 
and how much they could draw for. But what seems almost conclu- 
sive on this point is the testimony of Sweeting, taken by the defendants 
and in his presence. His  silence on the two heads of a sale and trans- 
mitting an account of sales is to me most expressive. I f  he had proved 
that either no sale had been effected until so short a period before the 
failure as to render notice unavailing, or that, though a sale was 
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promptly made, his firm had neglected to send an account of sales to 
Bell & Joiner, although frequently urged to it, it would have acquitted 

the defendants of the main strength of the charge of negligence. 
(153) But as he was not interrogated on points with which he must 

have been perfectly well acquainted, and which it was so impor- 
tant for the defendant to maintain, the jury may probably have in- 
ferred from that very circumstance that the sale was soon made after 
the a r r k a l  of the cotton and that an account of sales was transmitted 
to Bell & Joiner in reasonable time. Assuming this to be so from the 
f i n d i ~ g  of the jury upon the evidence exhibited, it appears to be a case 
of gross negligence on the part of the defendants, in  no degree extenu- 
ated by their own loss; for though they might, risk their own funds in  
Baltimore for the sake of profit and convenience, they had no right so 
to act in  relation to those of the plaintiffs. 

The law has imposed certain obligations on an agent, which arc not 
founded solely upon the reward paid for his labor, but in part by the 
ro~lfidcr~cc illspired by his acreptancc of the charge, and although i t  is 
admitted that the responsibility of a voluntary or gratuitous agent is 
much inferior to that of a hired agent, yet i t  is nevertheless true that 
the former is bound lo bring to the performance of the duty such a 
degrec of care and diligence as may reasonably satisfy the trust reposed 
in him. This principle is fully recognized in  the great case of Coggs a. 
Bernard. There was no consideration paid for the carriage of the 
goods, and no action could have been sustained for not carrying them, 
but because the defendant undertook to carry them, and they were 
spoiled by his neglect, he was made liable; and Lord Holt says if a 
man acts by commission gratis, and in  the executing his commission 
bchavcs himself negligently he is answerable. This undertaking obliges 
the undertaker to a diligent management. And so a bare being trusted 
with ansther man's goods must be taken to be a sufficient consideration, 
if the bailce once eutrr upon thc trust and take the goods into his pos- 

session. 
(1 54) The case cited by the defendants from 1 TIen., Black., certainly 

proms that even in  misfeasance in  the actual performance of 
the i~ndertaking the responsibility of a voluntary agent is infnrior in 
degrrc to that of a hired agent. Thc latter is bound to possess such 
a d e g r e ~  of skill as would in general be adequate to the scrvice. A 
gratuitous agent is not bound to possess such skill, but is only charge- 
able by proof of gross negligence. Eenncc the merchant who undertook 
without any conipensation to enter a t  the custom-house a parcel of 
leather of a particular kind, which, being seized, together with a parcel 
of his own, by reason of the erroneous ently, it was held that he was 
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not answerable for the loss, having actcd bnna fide and to the best of 
his knowledge. 11 was said by the Court on that occasion that if a 
man be in a situation or profession to imply skill an omission of that 
skill is imputable to him as gross negligence. Apply that rule to the 
case before 11s and let i t  be admitted for the sake of the application 
that the defendants were voluntary agents, what will be the result? 
That the defendants undertook a task for which their situation and 
profession did imply skill, and therefore the omission to exert it may 
be considered as gross negligence. A more simple operatioil scarcely be- 
iongs to the duty of a mandatory tban that of transrnittilig an account 
of sales and drawing mouey out of the hands of consigilees in full credit 
for months after the consigiiment. 

The case cannot be distinguished in principle from the recent one of 
Wilkiqsor? v. Coverdale, 1 Esp., 75, decided i11 accordance with Coggs 
71. Be~ncrrd. I t  was thero held that case will lie where a party under- 
takes to get a policy done for another without any consideration, if the 
party 30 mndrrtaking takes ally steps for that purpose, but docs i t  so 
negligently that tl1.e person has no benefit from it. In  whatever light 
I can see this case, whether of justice or law, the verdict of the jury 
appears to be correct, and ought to be supported. 

PEE Cmnrant. New trial. 

Cited: Tvey 11. Cotton i$lills, 143 N. C., 195. 

LOCKE v. ISAAC ALEXANDER A N D  CHARLES T. ALEXANDER.-From 
Cabarrus. 

Where A. and B., having an interest in common with three others, executed a 
deed of bargain and sale for lands in their own names, professing in 
said deed to act as well for themselves as their cotenants, but acknowl- 
edging the payment of the purchase money, transferring the title and 
warranting i t  "as attorneys aforesaid;" it was Held, in an action of 
covenant on the warranty that the title of the cotenants passed not, be- 
cause the deed was not signed in their names; that the interest of 
those who executed the instrument did not pass, because the deed did 
not show any consideration paid them in their own right, but only as 
attorneys for others; and that the warranty could not be considered as 
a personal or independent covenant, but that as no estate passed the 
warranty was not binding. 

COVENANT. On 10 May, 1810, the defendants executed an instru- 
ment of writing to one Jonathan Merrill, which, after a recital i n  the 
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I premises that the said Isaac Alexander and Charles T. Alexander acted 
in the execution of the instrument i n  their own behalf and as attorneys 
in fact for John Springs.and Sarah, his wife, John McCoy and Cath- 
arine, his wife, and Cunningham Harris and Mary, his wife, witnessed 
that the said Isaac and Charles, as attorneys aforesaid, received the 
consideration money, and gave, granted, bargained, and sold, aliened, 
:md confirmed unto the said Jonathan Merrill, his heirs and assigns 
forever, two certain tracts or parcels of land situated in the county of 
Rowan, and all the estate, right, title, interest, claim, and demand, and 
property whatsoever of the said Isaac and Charles, as attorneys afore- 
said, of, in, and to the land and premises; and the instrument contained, 
further, the following clause: "And the said Isaac and Charles T .  
Alexander, as attorneys aforesaid, for themselves and their heirs, the 
aforesaid land and premises, and every part  thereof, against them and 
their heirs, the claim or claims of all and every other person or persons 

whatsoever to the said Jonathan Merrill, his heirs and assigns, 
, . (156) shall and will forever warrant and defend by these presents. I n  

witness whereof the said Isaac and Charles T. Alexander have 
hereunto set their hands and affixed their seals the day and date above 
writtcn." 

The instrument was signed 

Jonathan Merrill on 15 July, 1815, conveyed by deed his interest' in 
the lands to the plaintiff, and afterwards John McCoy and Catharine, 
his wife, and Mary Harris (the said Catharine and Mary being two 
of the femes covert for whom defendants professed to act as attorneys), 
brought an ejectment against the present plaintiff for their part of the 
land, recovered the same and obtained the possession. By consent of 
the counsel in  the case i t  was considered as an action in  which Merrill 
was the plaintiff, and the pleadings were! amended accordingly; and i t  
having been conceded by Gaston for the plaintiff that the interests of 
the femes covert were not conveyed by the instrument, the: court desired 
of the plaintiff's counsel to discuss the c&stion whether awythifig passed 
by the deed, and if nothing passed, whether an action could be main- 
tained on the covenant against the defendants. 

Gaston for  p la in t i f .  

(158) TAYLOR, C. J. The titles intended to be conveyed by this 
deed are those of the Alexanders in their own right, and those 

of the three other coheirs by the defendants as their attorneys in  fact: 
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There must be a valuable consideration to sixpport a bargain and sale, 
the very name of which implies a quid pro quo I t  is not essential 
that the bargainees themselves should pay the consideration moncy; 
for if it be p i d  by a stranger on their account, it will be sufficient to 
raise an use in the bargainec. Cro. Eliz., 810. Kor is it necessary 
that the money should be paid to the bargainor, but it must be paid 
either to himself or to some pcrson for his use. Now the receipt of 
the consideration money is acknowledged by the Alexanders in their 
chilractcr as attorneys; and from no part of the dced can i t  be collected 
that any money was paid to thcmselvcis in  their private right, 
:1lthoug11 i t  may reasonably be supposed that two-fifths of the (159) 
$urn were so paid, and that the deed docs not describe the trans- 
action truly. Yet we are not a t  liberty to depart from i t  on any private 
speculation, nor can the parties makc any averment against it. I t  
follows then that the title of the Alexanders was not conveyed by the 
deed. 

Did the title of the other coheirs pass by the deed? I conceive ihat 
in point of form it is too essentially defective to convey their title. 
The land was mested in them and by them alom can it be conveyed. 
Their power of attorney, as such, conveyed no interest to the defend- 
ants, and consequently none could pass from them. Thus, where a 
lease was made i n  the name of the attorney, though it were added also 
by virtue of x letter of attorney, or by A. R. as attorney for I). I)., i t  
was held a void lease. Bac. Abr., Tit. "Leases," see. 10. And a bond 
reciting ccrtain differences between the obligee and obligor as attorney 
for F. F., was conditioned that the obligor should perform s ~ c h  award 
as the arbitrators therein i~amed should makc upon the premises. I t  
was agreed that the submission in this form was not binding upon the 
principal, though i t  was resolved to be so upon the obligor. 1 Ld. 
Raym., 146. The part of the deed which attempts to convey the shares 
of the principals keeps them in the background, and presents alone the 
bargainors as their attorneys. The execution and delivcry of a deed 
ought likewise to be in the name of the principal, a n 4  if i t  be the 
execution of the agent only it is void as to the principal, though the 
form of words used in  the execution is not material, as where opposite 
the seal was written, fo r  S. B. (the principal) M. W. (the attorney). 
2 East, 142. Here, however, the deed is scaled and delivered as the act 
of thc -dlcxanders, without any mention or recognition of their prin- 
cipals. It is  evident, therefore, according to all the authorities, that no 
title passed from the other coheirs. 

And this leads to the important question whether the defcndants are 
person~llp bound by the covenants of warranty. Whet,her i t  be 
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(160) just on principle that the plaintiff should be indemnified for the 
loss sustained by his confidence in the defendants' having right- 

fully conveyed, I will not undertake to decide, because the law speaks 
a language which can neither be misunderstood nor disobeyed. The 
ancient rule was that to every good warranty in  deed there must be 
some estate to which the warranty is annexed that may support i t ;  for 
if one covenant to warrant land to another and make him no estate, 01. 

make hiin an cstate that is not good, and cbvenant to warrant the thirig 
granted, i n  theso cases the warivanty is void. Coke Litt., 378. 

When the action of covenant was substituted for the warrccntia chartr.tcc., 
the same principlo was continued in operation; and where the main 
act to be performed, as conveying an cstate, granting a lease, etc., is 
void, relative and dependent covenants are void also ; as where A., being 
possesscd of a term, granted to B. so much of the term as should be 
unexpired at  the time of his death, and covenanted for B.'s quiet enjoy- 
ment, the lease being there held void for uncertainty, the covenant was 
holden void also. T. Raym., 27. I n  Frontin 11. Small, a lease was 
made by an attorney in fact, in his own name, and i t  coiltained a cove- 
nant on the part of the lessee to pay rent to the attorney. I11 an 
action of covenant brought by him to recover the rent, it was held that 
as the lease was void the covenant was so likewise. Strange, 706. I n  
Northcote v. Underhil7, the principle did not apply, because there was 
a separate and independent covenant, not referring to the estate in- 
tended to be granted nor waiting upon i t ;  and in such cases the cove- 
nant may be enforced, although no estate is granted. Salk., 199. As, 
therefore, i t  appears on the face of this record that nothing passed bv 
the deed, either from thc defendants or their principals, the covcnant of 

warranty never had a lcgal existence, and cannot be enforced. I 
(161) think the judgment is right, and ought to be affirmed. 

HALL, J. I f  an estate in the lands in  question passed by the deed 
from Alexander to the plaintiff, thc clause of warranty, or covenant for 
quiet el~joyment, whichever it may be considered to be, will have its 
usual operation in  favor of the plaintiff. But if an estate did not pass 
by that deed, and i t  is apparent on the deed that nothing passed, the 
qucstion arises, What is the effect of the warranty or covenant? That 
nothing passed by the deed is apparent, I think, and it matters not 
whether the defeudant was awtllorizcd and qualified by those who had 
title to the lands to sell them or not, because the deed is executed by 
him by signing his own name only, and thcrefore it is his own deed; 
and being his own deed only, and he having no title to the land, but 
tho title of the land being in his principals which the deed sets forth, it 
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follows from viewing the deed itself that no title passed from the 
defendant to the plaintiff. I n  order to have passed title to the lands, 
had he autho~.ity for so doing, be ought to have signed the names of 
his principals to the deed, and then i t  would have been the deed of his 
principals, executed by them by their agcnt duly authorized by them 
so to do. That the law is so appears from Comb's case, 9 Reports, 77a, 
follo~vcd aild supported by numerous dccisions that have taken place 
since, 2 Ld. Iiaym., 1415; 2 z a s t ,  142; Str., 705. I f ,  then, nothing 
passed by the deed, what effcct can the clause of warranty have as 
such? I n  Rd. Xe?j?jmour's case, 9 Coke, 96, it was said, and so decided 
by the Court, "That every warranty must be knit and annexed to some 
estate; that every warranty has its essence by dependency upon an 
estate, so that if a man makcth a gift in tail, with warranty to him and 
his heiihs, and tenant in tail makcth a feoffment and dies without issue, 
the warranty bindeth not, hccaase the estate to which the warranty was 
;~rrnexed is determined; that if no cstatc is conveycd the warranty 
is a ~lullil y ; that if any estatr is convcycd the warranty annexcd (162) 
to it becomes inoperative when the estate dctermines." So in  
the present case, if no estate was conveyed there is nothing to which 
a warranty can attach, and therefore the clause of warranhj as s ~ ~ h  
is inoperative and the plaintiff's claim cannot be sustained on that 
ground. 

I t  is next to be seen whether it can be supported on the same clause 
as a conenant and from this inquiry I apprehend there will be the same 
result. I n  Caponhurst v. Caqonhurst, 1 Lev., 45, and the same case 
reported in Ray, 27; 1 Keb., 164, 130, 183, where lessee for years of a 
long term assigned so much of the term as should be to come at the 
time of his death to the plaintiff, and covenanted that he should enjoy &, 
it was held that the assignment was void, and for that was cited 1 
Co. Chcddington's case, and that the covenant for enjoyment was also 
void, and for that was cited Yelv., 18. I n  Northcote v. Underhill, 
I Salk., 199, also reported in 1 Ld. Ray., 388, the  dcfcndant by his 
deed grantcd, bargained, and sold to the plaintiff and his heirs; pro- 
vided that if the grantor paid so much money it should be lawful for 
him to regnter, and that he covenmted Lo pay the said money to the 
plaintiff, and a breach was assigncd in  nonpayment of the money. 
I t  was argued for defendant that the deed was void for want of enroll- 
ment (which was admitted by the court), and that, like the case in 
Lev., as nothing passed by the deed the covenants were void. But 
Lord IIolt said that in Caponhurst v. Caponhurst the covenant was 
relative and dependent; it referred to an estate, and was to wait upon 
i t ;  if there was no estate the covenant failed, but in  the case his Lord- 
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ship was then deciding hc said the covenant was distinct, separate and 
independent; and it was not material whether any estate passed or not. 
So that both these cases are authoritics in the present question, for 

the covenant for quict enjoyment is annexed to and dependent 
(163) upon the estate granted, and if no estate or interest passcd thc 

legal consequence is  that the covenant is void, of course. Were 
there a distinct, separate and independent covenant by which the defend- 
ant bound himself, as for the payment of money or anything else, he 
would be bound to the performance of such covenant. 

I therefore think it is apparent from the deed itself that no estate 
passed, because tho deed was not signed by the principals in  their 
respective names by their agent, and that conscquently the warranty 
or covcnant (whichever i t  may be called) resting and depending upon 
i t  is void and inoperative, and that the judbment of the court below is 
right, and ought to be affirmed. 

HISXUEIZSON, J., concurred. 
PIX CURIAN, Affirmed. 

TOWNS & CO. v. J?ARRAR.-From Chatham. 

1. A. being indebted to B., assigned to him certain judgments against C., on 
which execution was stayed by D. as the security of C., and A. guar- 
anteed the payment of the judgments to B. Before the assignment of the 
judgments, and before the stay of execution had expired, C. removed 
from the State with his property, and had, a t  the time of trial, sufficient 
property to satisfy the judgments. The security D. had become insol- 
vent. Held, that  B. was not bound to pursue C. when beyond the limits 
of the State before he could have recourse to A. 

2. In general, a guarantee is not bound to the highest possible degree of 
diligence, but i t  is sufficient if he  resort to such means as a re  within his 
power, in such time as  a prudent and discreet man would in  like cir- 
cumstances, to collect his own debt; and if in  using such diligence he 
fails to obtain satisfaction of the principal, he is entitled t o  resort to the 
guarantor. 

i l s s r w ~ s m  on a contract of guaranty, tried in CHATHAM, a t  Fall 
Term, 1822, before Badger, J. 

Thr  defendant Farrar,  residing in Chatham County, being indebted 
by note to the plaintiffs, merchants of Fayetteville, on 15 Febru- 

(164) ary, 1820, in  discharge of the debt assigned to the plaintiffs 
(acting by their agent, Thomas C. Hooper) sundry judgments 

obtained by defendant before a justice of the peace against Herndon 
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Haralson, harinp execution sta-j-ed thereon on the surety of A. D. 
Murphy; and on the same day executed to the plaintiffs a writing by 
which he contracted to guarantee the payment of the judgments, on 
which contract the action was brought. These were accepted by plain- 
tiffs in satisfaction of the original debt. Before the assignment of 
the judgments and before the stay of execution had expircd Haralson, 
the principal in the judgments, removed out of the State, carrying 
with him his propcrty, which was more than sufficient to satisfy the 
judgments, and has continued since in parts out of the State and in 
solvent circumstances. The judgment and executions were placed by 
Hooper, at  the request of the defendant, in  the hands of one Lightfoot, 
and the defendant offered to show Lightfoot property belonging to the 
surctg Murphy on which he might levy; but Lightfoot declined levy- 
ing, alleging that the surety had promied to pay the money, and that 
the defendant need not trouble himself, as he (Lightfoot) would take 
tlw iesponsibility on himself and exonerate the defendant. Of this 
transaction bctween Lightfoot and the defendant no rlotice was givcrr 
to plaintiffs or their agent. The defendant afterwards requested the 
a p n t  to place the papers in  the hands of one Grump, a cor~stable, 
stating as a leason for the request that Lightfoot did not e~xert himself 
to collect the money. This was done, and though Grump repeatedly 
alqdied lo the defendant to show him property belonging to thc surety, 
the defendant failed to do so. I n  the meantime the surety m,et with 
losses which rendered him entirely unable to satisfy the judgments or 
any part  thereof. 

I n  every instance relative to the judgments assigned, the (165) 
agent asked and acted undcr the advicc of the defendant, and 
always urged the collection of the jud, ~mcnts .  

I t  was insisted on the trial below that the defendant was entitled 
to a verdict on one or all of the following grounds: 

1. That the negligence and other conduct of Lightfoot, who was to 
this mattcr the plaintiff's agent, had discharged the defendant. 

2. That Haralson, the principal, was now solvent, and the money 
should have been collected out of him, or propcr efforts used therefor, 
before the defendant could be charged. 

3. That the plaintiffs had, under the circumstances before stated, 
been !guilty of such negligence as exonerated the defendant. 

The judge instructed the jury that Lightfoot, under the circum- 
stances disclosed (sul)po5ing them true), was not such an agcnt of the 
plaintiffs as had powcr to give a discharge to the defendant, and that 
therefore neither  he neglect of Lightfoot to levy, nor what p s s d  
between him and the defendant, could, unless known, approved, adopted, 
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or in some way countenanved by the plaintiffs or their agent, release 
Farrar  from his liability. 

The court fnrthcr instructed the jury that the plaintiffs were not 
bound, under the circumstances above stated, before having recourse to 
the defendant, to pursw Haralson when beyorld the limits of the State, 
and that therefore, the fact of Haralson's heing in possession of suffi- 
cient estate where he residcd was, in this case, no sufficient answer to 
the plaintiff's' claim. And the court further instructed the jury that 
i n  general a guarantee was not bound to the highest possible degree 
of diligence, but i t  was st~fficient if he re~sortcd to such means as were 
withill his power, in such time as a prudent and discrefii man would 
in  like circumstances, to collect his own debt; and if, using such 

diligence, he failed to obtain satisfaction of the principal, he 
(166) would be entitled to resort to the guarantor. And that in this 

particular case if the jury believed from the evidence that im- 
mediately after the assignment the judgment with executions were placed 
in the hands of Lightfoot, a t  the request of the defendant, who under- 
took to show property to satisfy them; that subsequantly, at  a like 
request, they were given to another o iker  designated by defendant, to 
whom also ho engaged to show property, and that the defendant, living 
within the county of Chatham, where neither plaintiffs or their agent 
resided, had direction of the claim; that tho plainiiffs and their agent 
were ignorant of the conduct of Lightfoot, and did not either authorize 
or adopt i t ;  that no interference took place on the part of the plaintiffs 
by authorizing dclay or otherwise, and that the defendant failed to 
show property to the second oflicer designated by him, Crump; then 
the defendant was not discharged, and the jury should find for the 
plaintiffs, unless it appeared to the jury that the plaintiffs, or their 
agent had possessed some opportunity or means of receiving the debt 
of which they had neglected to avail themselves. 

The jury found a verdict for the plaintiffs, on which judgrnent being 
rendered the defendant appealed to this Court. 

PER CURXAM. We think that the rule for a now trial ought to be 
discharged, and that for the reasons given by the judge in his charge 
to the jury, which i t  is unnecessary here to repeat. 

PER CURIAM. No error. 

Cited: Eason v. Uiron, 19 N. C., 78 ; Reeker I> .  Sauntbrrs, 28 N. C., 
381. 
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RHODES v. VAUGHAN.-From Guilford. 
(167) 

When an act of the Legislature prescribes the substance of a bond, that bond 
so drawn as to include every obligation imposed by Ihe Legislature, and 
to afford every defense given by the law, will be valid, notwithstanding 
it may be slightly variant from the literal form prescribed, and it is not 
necessary to insert in the condition of a bail bond every alternative 
contained in the 8th section of the Act of 1777, ch. 8, on which bail are 
dischargeable, because the right to be discharged is not given the bail 
by the words of the obligation, but is given them by a public law which 
the courts are bound to notice. 

Scmw vacxns against the defendant as bail of one Jennings, against 
whom a judgment had been obtained at  the instance of the present 
plaintiff in the Snperior Court of Guilford County. The condition of 
the hail bond was in the following words: "On condition that John 
Jemrings, one of the above bounden, should make his pcrsonal appear- 
anco before the judge of thc Superior Court of law to be holden for the 
county of Guilford, at  the courthouse in Greensboro, on the fourth 
Monday after the fourth Monday of March, 3820, then and there to 
answer Thomas Rhodes of a plea of trespass on the case to his damage 
£200, and  t o  stand to and cr71ide 7y f h ~  juc7qm~nt of t h e  said cour t ,  and 
not depart the same withont leave." Oyer was prayed of the condition 
in  the court below, and a motion in  arrest was made on the ground that 
the condition of the bail bond was not in the manner and form directed 
by the statute. The motion having been allowed, tho qnestion was 
presented to this Court on the appeal of tlic plaintiff. 

Seaz~le l l  fo r  appellant.  
RuLh for  appellee.  

H ~ s m a n s o ~ ,  J. When an act of the Lcgislature prescribes (170) 
the substance of a bond, that bond, so drawn as to include every 
obligation imposed by the Lcgislature and to afford every defense given 
by the law, will be valid, notwithstanding i t  may be slightly variant 
from the literal form prescribed. This bond is  alleged to be void under 
section 8 of the act of 1777, ch. 8, because i t  is taken by the sheriff 
from a person held in arrest, contrary to the provisions of that act;  
and the particular dcfect iniisted on is  that every alternative of dis- 
charge contained in the said section is not given to the defendant by 
the terms of the condition, to wit, that the bail should discharge them- 
selves from the penalty by s ~ c r r ~ n d e r i n ~  f h e  principal as his special 
bail. And if this were true, the objection must certainly prevail- 
but I think i t  is not. This obligation upon its face purports to be 
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taken by a sheriff ill his name of office from o~ie  whom hc had arrested 
at  the instance of the plaintiff, conditioned t o  be ?loid upon the ap- 
pearance of the defendant according to thc conzrnand of the writ, and 
that he should not depart the court without leave. The 07r)ligations 
hers  imposed by law are those of hail to the writ, and bail to the action; 
for our Legislatnw have throw~n on those who b ~ c o n ~ e  bail to the writ 
the liabilities also of bail to the action, with a slight alteration, extcnd- 
ing the time of surrender to the judgmci~t on a x i .  fa. instead of the 
return of the ( a .  sa., as it was at the common law. By the exposure 
of thr nature of the obligation, the liabilities created by law arising 
therefrom attach ou the dcfendarrts, and the defenses incident to their 
situation are also accorded to them, notwithstanding an omission spe- 

cially to insert them, for if they appear upon an irlspcction of 
(171 ) the obligation they arc as valid on the one side and the other as 

if specially made. The bail's right to surrender their principal 
(and by this bond they appear in the relation and capacity of hail) 
i s  a right given them, not barely by the words of the obligation, but a 
right given them by law, and that a public one which all courts are 
bound to talw notice1 of. And the fact of diwharge appearing to the 
Court by plea or  o therz i se ,  the law arising upon that fact must be 
prorlouuced by the court. Tf we test thc validity of this bond by the 
declared motive of the Parliament of Hen. VI. (who passed the statute 
in relation to sheriff's bo~ids), or our own act of 1777 on the san~e  sub- 
ject, i t  will be found to be valid, as suppressing the mischief which was 
intend~d to be remedied-the takiug of bonds by sheriffs of those held 
in arrest by them for other purposes than the object of arrest, and 
affording to the obligors eTTery exoneration from the penalty of the 
bold wliicll thcir situation entitled them to. And could I perceive 
that either of those objects could be frustrated by the obligation now 
undcr consideration. 1 would declare the bond to be void. As I cannot, 
I think thc judgment of the Superior Conrt ~hould be rrvcrsed auJ 
judgment rendered for the plaintiff. 

1 TAY~OE,  C. J., concurred with HENDEESON. 

EAI,L, J., rontra:  According to the English practice special bail 
is understood to be that bail which a defeildant when arrested gives to 
tho sheriff for his appearance at  a certain time: and place; and bail 
to the act ion is that bail which the defendant a t  that time and place 
gives in a penalty conditioned to be void, provided he shall pay the 
condemnation of the court or surrender himself to prison, or provided 
the bail shall do i t  for him. 3 Black., 290, 291. 
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Although our act of 1777, ch. 115, sec. 19, declares that all bail 
shall bc special h a d ,  it further declares that such bail shall be 

.liable to the recovery of the plaintiff. By this latter clause the (172) 
bail may be considered what in England would he called bail 
to  t h e  ac f ion .  Then it may be said that the liability of the; bail spoken 
of in this act is as broad as the liability both of special bail and bail 
f o  t h e  act ion in England. 

It is ill the cl~aracter of bail to thc  ac f ion ,  however, that the defend- 
ants are now called in question. By another act passed in  the same 
session of 1177, ch. 118, see. 8, i t  is declared that i t  shall not be lawful 
for any sheriff t,o take any bond otherwise than payable to himself as 
sheriff, and dischargeable upon the prisoner's appearance, ctc., and 
rendering himself at the day and place required in the writ, etc., and 
his s e c l ~ r i f i c s  discharging t l~emse lucs  therefrom as special bail of such  
prisoner. What, then, under this act are the bail liable for?  They arc 
liable for the defendant's appcarance-and arc liable in the words of 
the act to  t h e  r r c o ~ x m y  of t h e  plaintif f ,  unless i hc defendant shall dis- 
charge i t  or surrender himself to prison. But the former act (sec. 20) 
puts it in  tho power of the bail to discharge themselves from their 
liability by surrendering their principal, etc. This, then, is another 
condition on a compliance with which the bond hecomcs void, and it 
would scem that that condition should he ins~rted in the bond, became 
the act says that the bo~ld taken shall be dischargeable upon the pris- 
oner's appearance, etc., and  h i s  s ~ c u r i t i e s  diqchar~rging t h e m s e l v ~ s  there- 
from, a s  special bail of such  prisoner. Now, one mode of discharging . 
themselves is paying the recovery of the plaintiff in case of failure 
by defendant. Another is surrendering thc! defendant to prison; and 
as the bond is to be void upon condition of doing the one or the other, 
i t  appears to me that each alternative should he inserted in it. 

I t  is true the act prescribes no form of a sheriff's bond, but i t  should 
he taken substantially as the law directs. Tt therefore appears 
t o  me that when bail are liable as such to the of the (173) 
plaintiff, and liable to bc proceeded against in  default of their 
principal's not either paying the debt or surrendering himself to prison, 
that there is  hut one plea allowed them, and that is a surrendcr of their 
principal, or dcat,h of the principal (which is the same thing in effect), 
and as they can save themselves by that plea, that it should bo inserted 
i n  the bond as one of its conditions in their favor; otherwise I incline 
to think the bond is not taken conforniably to the act; for, strictly 
speaking, the bond is forfeited unless by or undcr the condition some- 
thing may be pleaded to prevent it. 

I f  I have given to the act n wrong construction, I am glad when I 
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reflect that no bad consequences will flow frorn it, as a majority of 
the Court think differently from me. But, judging for myself, I am 
bomd to say that judgment should be entered for the defcndant. 

Pen CURTAM. Reversed. 

Cited: M o l t o n  11. IIooXs, 10 N.  C., 347; Rirks  v. Hayworth, 15 
N. C., 5 8 8 ;  White 7). Miller, 20 N. C., 52; IPuit  v. Johnston, 48 N. C. ,  
126; McNeill v. R. R., 138 N. C., 5. 

GARDINER V. Exscrr~ox try SHEELROD. 

The single act of assisting a debtor _to remove, without stating more, is not 
sufficient to render a person liable for a debt due by the person re- 
moved, although that assistance may have been given with a fraudulent 
intent; because i t  is  a case i n  which a plaintiff cannot qual i fy  his in- 
jury, i .  e., its nature and extent cannot be stated, for it is  quite uncertain 
whether he has lost the whole or any part of his deM, and i t  is neces- 
sary for a plaintiff to state in his declaration not only that he has sus- 
tained damage, but also how he has been injured. 

THIS action was originally brought against defendant's testator, 
after the death of whom the present defendant was regularly made a 

. party. The declaration contained two counts, i n  the first of which 
plaintiff set forth that, one Robert Sherrod, on 15 October, 183'7, at  

the county of Northampton, became indebted to the plaintiff i n  

(174) the m m  of $200, to be paid two days after date, and secured 
by the writing obligatory of the said Robert, dated of tho said 

day and year; and the said Robert and the plaintiff both bein? on the 
delivery of the writing obiigatory, and when i t  became due residents of 
Northampton aforesaid; that the said Robert afterwards, to wit, on 
20 October., 181 9, absc~ondcd frorn the county aforcyaid and from North 
Carolirra, the said sum of money and interest thereon being then due 
and unpaid ; and the said John (the defendant) well knowing the prcm- 
iscs and intending to defra~td the plaintiff of the said sum of money, 
and the i n t e r ~ s t  due thereon, did wrongfully, in jur io~~sly,  2nd deceit- 
fully, and with an intent to defraud the plaintiff of this said debt and 
interest thereon, and to hinder, delay, and defraud him of his actions 
for the recovery of the same, on the day and year last mentioned, aid 
and assist the said Robert to abscond from the said colmty and State 
aforesaid, without the said sum of money and interest dua and in 
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arrears being paid, whereby the said plaintiff has been defrauded of 
his debt, interest, and actions, to his damage, etc., and therefore, etc. 

The second count was framed 011 the act of 1796, which enacts that 
if any person shall remove, or knowi~igly assist to remove any debtor 
out of the county in which Be shall have resided for the space! of six 
months or more, who shall not have advertised his intention of 
and obtained a certificate of his having so advertised, then such person 
PO removing or assisting to remove shall be liable for all the drbts of 
the person removed in thc county from qhich he removed. The act 
further prorides that the said debts may he recovered by an action on 
the case, to be brought within twelve months. 

By an act of the1 Legislature, passed in 1820 (subsequently to the 
commencement of this suit), the act of 1796 was repealed, and i t  was 
macted that if any persol1 or persons shall remove or shall aid 
and assist i n  removing, ally debtor or debtors out of any county (175) 
in which lip, she, or they shall have refsided for the space of 
six months or more, with an intent by such removing, aiding or assist- 
ing to delay, hinder, or defr:rud the creditors of such debtor or debtors, 
or auy of them, then thc person so removing, aiding or assisting, shall 
be liable to pay all debts ~vl~iclr the removed person justly owed in thc 
county from which he ronloved, to be rccovered by an action on thc case 
brought within three years from the time of the! removal. 

On the trial below the plaintiff proved that Robert Sherrod was 
indebted to him in  the sum named in the first count of the declaration; 
that at  tho time the obligation of said Robert became payable he, had 
cm~cea ld  himself for  the purpose of avoiding his creditors; that John 
Sherrod acknowledged to several witnesses that he  had f i~ted up a 
horse and cart to convey away Robert Sherrod7s family from the State, 
and that he had furnished said Robert with money to enable him to 
remove; that he executed a conveyance of the horse and cart and cer- 
tain negroes to the children of Robert Sherrod previous to tho departure 
of Robert's family; that the cart, together with tho family of Robert 
and the negroe,s conveyed, set out on their journey from the house of 
Robert i11 the night; that John Sherrod expressed apprehension from 
having been seen with the cart at  the time it started; that on one of the 
witnesses who drew the conveyance before alluded to and to whom he 
acknowledged his having furnished Robert with money and the horse 
and cart, he enjoined secrecy, saying that, Robert was i n  debt and lying 
concealed, and he did not wish his creditors to know it. I t  was also 
proved that Robert did remove out of the State and had not returned. 

The presiding judge declined giving any opinion on the second count, 
but charged the jury that if they thonght the first count was proved to 
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them that he was of opinion that the law would support a verdict 
rendered thereon; that thc quantuni of damages was for them, 

(176) not for him; that they might, if they thought proper, give the 
debt and interest. The jury fouiid a verdict for the plaiiltiff on 

the first count. A rule to show cause was obtained by defendant, and 
afterwards discharged by the court, and from the judgment rendered 
according to the verdict defendant appealed to this court. 

Attornay-Gencral Drew for  plaintiff. 

HALL, J. 1 think the first count on which the jury have rendered a 
vcrdirt cannot be sustained. The plaintiff states that the defendant's 
testator fraudulently, ctc., aided and assisted the plaintiff's debtor to 
abscond. This he inigbt have doue, but i t  is not shown that i t  was oil 
that account that the debt was lost; it might have been that the debtor 
was insolvent and would not have paid the debt if he had .remained. 
The single act of assisting the debtor to remorc without stating mow 
is not ~ufficient to render a person liable for a debt due by the person 
removed, although that assistance may hare been given with a fraudu- 
lent intent. 

I t  must bc reliwnbrred that this is a count a t  common law. Indeed, 
if this action could be supported it noultl hare been umccessary to have 
passed the act of 1820, ch. 1063. That act subjects any person to the 
payment of the debts of any other person whoin they shall remove, 
provided they shall remove them with an intentioil of defrauding their 
creditors. I therefore think +he action cannot be supported upon the 
count at common law, on which a verdict has been found for the plain- 
tiff, and that the rule for a new trial should be made absolute. 

HENDERSON, J. It is necessary for a plaintiff to state in  his declara- 
tion, not only that he has sustained a damage, but also how 210 has bcen 

injured; for it is an inference of law and riot of fact, that, the 
(177) arts charged amount in law to a legal injury, or such a one as 

the law redresses. Admitting all the facts charged i n  the first 
count to be true, I think they do riot amount to a legal injury. I t  is 
not s t a t d  how a damage arose to the plaintiff from the acts charged 
on the defendant. I t  is not alleged that the d r f e ~ ~ d a n t  had any prop- 
erty or other means of satisfying the plaintiff's debt. And if the 
avoidance of ail arrest a t  the suit of the plaintiff be a legal injury, 
non constat that the plaintiff w o ~ ~ l d  have arrested him, for i t  i s  not 
shown that he was preventcd'from so doing, for i t  does appear that he 
had evcn taken out process against him. The rase which goes farthest 
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upon this subject is to be found in  Carthew. I n  that it is stated that 
the plaintiff had take11 out process against the goods of his debtor, and 
that the defendant, with a design to injure the plaintiff, had eloigned the 
goods to distant parts, whereby the plaintiff lost his opportunity of 
having them taken, and thereby lost his debt. But that case is  very 
distinguishable from the present, for in  that an arrest, of the goods 
afforded a means of satisfaction, and the wrongful act of the defendant 
is charged as the causc of its prevention, the: plaintiff having taken out 
process to that end. The wrongful act of the defendant was intimately 
conn~cted with tho plaiiltiff's loss, and is stated to be the cause thereof, 
which dcdadion may rmll be called, 1 think, a legal one. But I think 
no legal injury can be deduced from the facts stated in this case. They 
all well may have happened, and yet mag have afforded no actual 
impediment to the plaintiff's claim. Besides, in this case the plaintiff . 
cannot qualify his injury, that is, its nature and extent cannot be stated, 
for i t  is quite uncertain whether he has lost the whole or any part 
of his debt. The defendant may return within a short time, or he 
may continue long absent, or he may never returu, or he may be entirely 
insol\w~t, so that a snit against him would produce only trouble 
and-expense. I n  fact, the plaintiff has given 110 standard (178) 
whereby his irijury can be rncasured. I tl~erefore think that a t  
common law the plaintiff cannot recover. But if he had dcclarcd 
upon the statute (1 mean that of 1796) I am rather incline~d to think 

act of 1820. I call i t  partial, for some of its features are retained by 
the repealing act, for that declares that he who acts as this defendant 
is  alleged to have acted shall be liable to pay the debts of the debtor. 
And i t  has been decided in this Codrt that a repeal of a, penal law 
rele~ases all penalties, even those given to the party aggrieved, although 
actions may be pending for them at the time of the repeal, upon the 
ground that there is no longer a legislative will to inflict the penalty, 
and that i t  is not an interference with the rightq of individuals acquired 
under a law whilst i t  was in force, but the revocation of a mere gratuity 
which the Legislature have thought proper to confer upon an informer 
or the party aggrieved, and which i t  can revoke a t  pleasure. I n  this 
case we have no such legislative declaration, for a t  no time since the 
passage of the act of 1796 down to the present time has the Legislature 
signified its intention that persons guilty of acts such as charged i n  this 
case should bo exempt from the penalties of that act, for that feature 
of the act which charges this defendant was retained in  the repealing 
act, and was sanctioncd t ino flatzc with i t ;  there was not a moment of 
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time between them; but the Court is prevented from taking this view 
of the caw, the act uot being declared on. Xcroter v. Hawington, 8 
9. C., 192, and authorities there cited. For  the reasons given in the 
foregoing part of this opinion, I think a ncw trial should ber granted. 

TAYLOR, C. J., concurred. 
PER CUEIAX. New trial. 

C i M :  J ! ! C I , ~ C ~ L  v. Wilson, 44 N. C., 152; Rooe v. Wilso?~, 44 N. C., 
184; Jones 11. Rigga, iF., 367; ,lIoo? e I ? .  h'ogcrs, 4P N. C., 96. 

~ WHITLEY v. BLACK, MoKINNIE nvu BURN.-From Wayne 

1. Writs of error are necessary only when the court has power to  act, but 
mistakes the law. 

2. But when a court has by law no authority to act i ts  acts are void and 
may be set aside on motion. 

THE plaintiff had obtained a judgment against the defendants Black 
:~nd  NcKinnie ill t l ~ o  connty conrt of WAYNE, a t  its session in August, 
1821, mhercupon a writ of fi. fa. issued returnable in November, 1821. 
On this writ the plaintiff directed that no proceedings should be had, 
and by his direction a writ of ca. sa. was issued, returnable iri February, 
1822. On 89 December, 1821, the defendants executed to the plaintiff 
a bond, pursuant to the provisions of the "art for the relief of honest 
debtors." At the sessions of Wayne Colxnt;y conrt held in  February, 
1822, the defendanis Black and McKinnie failing to appear according 
to the condition of the bond, judgment for the penalty was, on motion, 
rendered against the defendants, pursuant to the act, and execution 
issued thereon. The "act for the relief of honest debtors" had been 
repealed by the Legislature in December, 1821, and was not in force 
at the time judgment was rendered against the defendants on the bond. 
At  its session in February the county court of Wayne, on motion, 
ordered that the execation against the defendants should be set aside 
and the judgnreint of which it was a consequence should be\ vacated. 
The Superior Court of Wayne, on appeal, confirmed the order of tho 
connty court, whereupon the plaintiff appealed to this Court. 

(180) Oaston for plaintif.  
Hazulcs f o r  drfendants. 

100 
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- 
WHITLEY 21. BLACK. 

-- 
L 

TAYLOR, C .  J. A proceeding is authorized by the Act of 1820, and 
an authority confided to the county courts, altogether different from 
the usual common law process in civil cases. When tho first judgment 
was entered upon the bond the L4ct of 1820 had been repealed and made 
void, and from thence forward all proceedings had under it were 
coram n o n  judice; they were not merely reversible far error, but ( I S I )  
a h s o l u t ~ l ~  null; for i t  is clrar that no ~)roeecdii~gg call be taken 
under a rcpealed statute, though commenced bef0r.e the repeal, 
a special provision for that purpose. When an inferior jurisdiction is 
confined to some particular things, and the suit there is for something 
else of which they have no jurisdiction, all is void, and can by no 
a d m k i o n  be made good. 1 Salk., 202. One of the cases cited is very 
strong, for there the party had given in  a schedule of his effects and 
was prepared to avail himself of an insolvent law then in  force, but 
the court on an unjustifiable pretense postponed the application to a 
subsequent session, before which the law was repealed, and it was 
properly held that no step could be taken by the quarter sessions after 
the repeal. Upon the distinction between a void and a voidable judg- 
ment, I think the 'order to vacate was properly made in this case, and 
that the judgment should be aflinned. 

IIENDERSON, J. By the Act of 1821, the act for the relief of honest 
debtors was repealed, and all power of proceeding under that law ceased. 
The judgment i n  the present case was cntered up under an impression 
in the court that the proceedings pending a t  the time the law was 
repealed were not affected by that repeal, and judgment was rendered 
according to the law as they understood it. That act authorized judg- 
ments to be rendered up in a summary way upon motion, against per- 
sons not brought into court by process. The judgment in the present 
case was theirefore not only a jud,gment contrary to or in  opposition to 
the law as  to the liability of the defendants, but i n  opposition to the 
rules of practice and procedure prescribed to the court. For  the law 
was repealed, not only as to the liability of the defelndants, but also as 
to thc summary mode of proceeding, for which latter reason I think 
the judgment not erroneous only, but absolutely void and liable 
to be vacated by any succeeding court,. Writs of error are (182) 
necessary only whe'r.c the court has power to act but mistakes the 
law; therefore for error of law only a superior tribunal can reverse the 
judgment. But  whcre a court has not by law an  authority to act its 
acts are void and may be set aside on motion. The propriety of con- 
sidering a judgment void in caws of this kind, viz., where the court 
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affect to act in  a summary manner without bringing the defendant 
before them, when the law does not authorize that summary pro- 
ceeding is seen by viewing this as a judgment rendered i n  one of 
our Superior Courts, whose judgments cannot be examined into for 
error in law in any manner, but by an appeal to this Court, and before 
the establishment of this and the late Supreme Court in  no manner a t  
all. The consequence would be that a pelrson might be ruined, as not 
having an opportunity of being heard, and this Court, not possessing 
the power of issuing a writ of error, and an appeal being attainable 
only by an application to the Court during the term at which the judg- 
ment was rendered. 

HALL, J. I entertain some doubts in this case, because the judg- 
ment sought to be vacated might be reversed by writ of error;  however, 
I am not prepared to say that it ought not to be racated as moved for, 
and as done in  the Superior Court. 

PER CUBIAM. Affirmed. 

C i t e d :  S w a h  v. Fent ress ,  15 N. C., 604; Pettijohn v. Beasley, 18 
N. C., 256; Dobbin 1%. Caster ,  26 N. C., 74; A7eu,som v. Newsom, ib., 388. 

(183 
JOHNSON v. PATTERSON.-From Wilkes. 

Where witnesses are called to prove declarations made by a witness incon- 
sistent with what he deposes on the trial, it is perfectly regular in reply 
to show other declarations made by the same witness in affirmance of 
what he has now sworn, and that he. is still consistent with himself. 

T R O ~ E R ,  brought to recover damages for the conversion of a horse. 
On the trial below the plaintiff proved by one Bailey that it was agreed 
between the plaintiff and witness, who was on a journey to Tennessee, 
that a temporary exchange of horses should be made between them; 
that the witness should leave his horse with plaintiff and ride that of 
plaintiff to Tennessee and back again; and if on his return both were 
satisfied, to make a permanent exchange, witness to pay to, plaintiff 
$25 as the difference of value between the horses, and if either were 
dissatisfied witness was to pay plaintiff $10 for the use of his horse. 
The witness proceeded on his journey with the horse, which i s  the foun- 
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dation of the present action, and in Tennessee was overtaken by the 
defendant, who had pursued him from this State. The defendant was 
agent for the firm of Waugh & E'inley, and when he  overtook witnws 
charged him with having remowd from North Carolina a person in- 
debted to the firm of which he m7as agent. Witness then, on conditioi~ 
that defendant would permit him to go unmolested, and in  satisfaction 
of the claim which dcfendar~t set up against him, surrendered the horse 
i n  controversy to the defendant. The defense relied on was that the 
cxchnnqe of horses between plaintiff and Bailey was complete, and 
plaintiff had no title. To prove this two witnesses, Austin and Mc- 
Neilly, were introduced by defendant, who swore that in conversation 
with Bailey and plaintiff, both when they were apart and also in the 
presence of each other, they stated that an exchange had take11 
place between them, but said nothing of any conditions. The (184) 
plaintiff then called a witness, Foster, who proved that he heard 
plaintiff tell Bailey a fcw days before he started for Tennessee, and 
after thc exchange, to take good care of the horse and not dispose of 
him before his return. The evidence of this witness was objected to 
by defenrlant, bat received by the court. The court left it to the jury 
to collect from the evidence whether the exchange betwcen BaiIey and 
the plaintiff mas permanent or made only for a special purpose. The 
jury fourrd a verdict, for the plaintiff. A rule for a now trial was 
obtained and afterwards discha~gcd by the court, and judgment for 
thc plaintiff. Defendant appealed to this Court. 

TAYLOR, C. J. The question in  controversy between these parties 
was whether the horse belonged to the plaintiff or to the witness, 
Thomas Baiby, under whom the defendant claims, and this depended 
011 the fact whether the plaintiff and Bailey had made an absolute or 
conditional sale. For the purpose of proving that the contract was of 
the lattcr description, Bailey was called on as a witness for the plaintiff. 
To  dmtroy the effect of his testimony Anstin and McNeilly are! intro- 
duced 011 the other side, who testify to declarations made by Bailey, 
tending to show that the exchange was absolute, which declarations, i f  
believed, go to impair the credibility of Bailey. I t  is, therefore, per- 
fectly regular for the plaintiff in reply to this e~~idence to show other 
declarations made by the witness in  affirmance of what he has now 
sworn, and that he is still consistent with himself. Gilb. Ev., 135. 
I t  is admissible in another point of view: The defendant claims under 
Bailey, and what he said concerning the title while he was in posues- 
sioq is c d e n c e  against the defendant. Guy v. IIal1, 7 N. C., 150. 
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(185) HALL, J. This case seems to have bcen fairly left to the jury 
ulider the chargc of the court; evidence was offered on both sides, 

and the jury were the proper judges of it, and I cannot see any objec- 
tion to the verdict they have found. 

But i t  has been objected that the testimony of Austin ought not to 
have bcen received when Ire related a conversation betweeii himself 
and the plaintiff, and also a conversatiou which had taken place at 
ailother Lime bctween himsclf and the witness Bailey. I t  must be kept 
in view that at  the tima whcn both these conversations took place the 
title to tho horse was either in t11r plaintiff or in the witnes Bailey, 
and that i t  was subscquent, to  that time that any claim mas set up to 
the horse by the defendant. Vider these circumstances, i l  was as 
proper that those conversations shoald be given in evidcncc, as any 
contract made at  that time by the plai11M and that witness. Evidence 
of those coilvcrsatioils may not Ice so stroi~g to fix the title of the horse 
as a contract wade by the parties. but i t  i s  evidence terrdi~~g to thc 
same end. 

I therc~fore think thc rnle f o r  a ltcw trial should be discharged. 

T ~ N D E E S O N ,  J., concurred. 
PER C.!URIA;\I. No error. 

Cited: Hoke v. Fleming, 32 N .  C., 266; Sutferwhite v. Hicks, 4-2 
N. C., 108; March v. Ilarrell, 46 N. C., 331; Roberts v. Roberts, 82 
N.  C., 31; Magee v. Rlan7cenship, 95 N. C., 568; Davenport v. McKep, 
98 N.  C., 506; Burnett v. R. It., 120 N. C., 517 ; Guthbertson ,u. Aus l i l~ ,  
152 R. C., 338. 

(186) 
WATT v. GREj;ENLEE.-From Burke. 

1. A,, having been arrested for a larceny a t  the instance of B., and on examina- 
tion regularly discharged, brought an action for malicious prosecution 
against B. In  this actian, to rebut the defense relied on, vix., informa- 
tion of another which afforded probable cause, A. may be permitted 
to prove that  B. was present when two witnesses swore before a magis- 
trate to  facts proving the information which B. had received to be un- 
true, and A. need not produce the record of the proceedings or warrant 
before the magistrate to lay a foundation for the introduction of this 
testimony. 

2. Evidence is also admissible to  show' malice in B. that  A. was the on17 
witness bound by recognizance t o  appear in  support of a prosecution for 
felony then pending against the brather of B. 
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THE forge of one Murphey had many years before been washed away, 
and the iron bands on one of the large wheels had for some time been . . 
mlssing. The defendant obtained a warrant against the plaintiff, charg- 
ing him with having committed a larceny of one of these bands. On 
this warrant he had been apprehended, and after exaniination was 
discharged. The plaintiff thcn brought this action for a malicious 
prosemtion. The defense waq probable cause, and to support i t  the 
defendant proved that he had been informed by Martin, the smith, to 
whosc shop Watt, the plaintiff, had sent a piece of iron, that hc, the 
smith, believed it to be a part of Murphey's band. To rebut this 
testinlong, pl~intiff  proved by one Shdton that previous to the issuing 
of the warrant aqainst plaintiff the witness and one Pleasant Watt had 
both declar~d on oath before a magistrate, Brown, and in  the presence 
of Greenlee, the defendant, that the iron sent to the smith's shop had 
been purchased by plaintiff of the witness Shelton; and for the purpose 
of showing malice in the defendant the plaintiff produced the record of 
a prosecxtion Tor felony against the brother of the defendant, from 
which i t  nppearcd that a t  the time the warrant was obtained against thc 
plaiiltiff, Watt, hc was the only witness bound by ~wognizarrce 
to appwr in support of the indictment which was still pending (187) 
against dcfendant's brother. 

Thc introduction of this record was opposed by defendant, on the 
ground that i t  was irrelevant to the issue, and the evidence of Shelton 
was objected to because Pleasant Watt, whose declarations on oath 
Shclton proved, was still alive, and plaintiff had not produced, as i t  
was incwnberrt on him to do, a warrant showing the nature of the pro- 
cecdingq bcfox the magistrate Brown. The presiding judge admitted 
the evidence, and there was a verdict for the plaintiff. 

A rule to show cause why a new trial should not be granted because 
of the improper admission of testimony was obtained, and afterwards 
discharpd by the court. Judgment for the plaintiff and appeal by 
defendant. 

TAYLOR, C. J. This is a motion for a new trial on the ground that 
improper testimony was admitted by the court in  two instanccs, viz., 
tho circumstances related by the witness Shdton, and the record of a 
prosxrxtion apainst David Greenlee, a brother of the defendant. 

To entitle the plaintiff to a recovery in this action, it was necessary 
for him to prove that a warrant had been taken out against him as 
described i n  the declaration; that i t  originated in  the malice of the 
defendant, and that the proceedings were determined; but the essential 
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groucd of the action is that a legal prosecution was carried on without 
a probable cause which must be expressly proved and cannot be implied. 
Legget  v. Blount, 4 N. C., 561. The existence of a probable cause was 
relied on by the defendant, and to prove that it was real he confided i n  
the inform'ation of Martin relative to the piece of iron, and his belief 
that i t  was a part of the band of Murphey's wheel. Now any circum- 

stances tending to show that the defendant had reason to doubt 
(188) the correctness of Ifartin's relation, and that he was present when 

the fact of its being part of Mlirphey's wheel was actually dis- 
proved by Shelton on oath are relevant towards showing the want of - 
probable cause. Rzcndy v. Bethune, 1 Marsh, 220, 5 Taunton, 580. I t  
is of no consequence what was the nature of the proceedings on which 
such evidence was given, the only inquiry being whether the defendant 
was present when Watt and Shelton gave their explanations concerning 
the iron; for, if he was, it is a circumstance from which the jury will 
draw the inference whether or not there was probable cause. I f  there 
were none, malice would be implied, and it is pertinent, as giving strength 
to this inference, to show that the plaintiff was, a t  the time the warrant 
was taken out against him, the only witness in a prosecution for felony 
against the defendant's brother. No improper testimony, therefore, 
has been received, and the m t i o n  for a new trial must be overruled. 

HALL, J. I think it was unnecessary to produce the warrant relative 
to which Shelton and' Watt gave evidence before the justice of the 
peace, because in  this case, the title to the iron is  not in  question, nor 
is it necessary for the same reason that Watt should be called to declare 
on oath what he swore to before the magistrate relative to the iron. 
That proceeding is given in  evidence now collaterally to prove a knowl- 
edge in the defendant that the plaintiff had not improperly become 
pos,sessed of the iron, and that there was no probable cause for the 
prosecution. I also think i t  was competent to show in evidence the 
indictment against the defendant's brother on which the plaintiff was 
indorsed as a witness, because i t  is from such circumstances that the 
jury are at liberty, if they think proper, to believe that the prosecution 

was malicious, and on that account give adequate damages. 1 
(189) therefore think the rule for a new trial should be discharged. 

HYNDERSON, J., concurred. 
PER CITRIAM. No error. 
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LONG v. LONG.-From Washington. 

The act of Assembly of 1814 authorizes a dissolution of the marriage contract 
for two causes only; and a single act of adultery in  a married man 
whereby he becomes infected with a disease which he communicates to 
his wife, is not a sufficient cause for a divorce, because the injury re- 
ceived by the wife is  not communicated under such circumstarlces a s  
constitute any one of the causes provided for in  the act. 

PETITION for divorce from the bonds of matrimony, and for alimony. 
The petitioner seit forth that on 15 March, 1818, she intermarried with 
the defendant, and that after the marriage such indignities had been 
offered her by her husband as rendered her condition intolerable; that 
by the cruel treatment of her husband in communicating to her a most 
hateful and dangerous disease her life had been endangered; that she 
had been abandoned by the defendant, and that he had lived in adultery 
with other women after having abandoned the petitioner. 

The dcfendant in his answer, admitted the marriage, admitted his 
having- been guilty of a single act of adultery, admitted that he, had 
reason to believe he had communicated a loathsome disease to the peti- 
tioner, buk averred that a t  the time, he was ignorant that he was 
afflicted with it, and denied living in adultery with other women, or 
having left the petitioner with any intention of abandoning her; but 
averred that any separation which had taken place during the marriage 
was either by consent or owing to thc voluntary departure of the 
petitioner. From the evidence on the part of the pctitioner i t  (190) 
appcared that on 9 August, 1818, when the first separation took 
place, a division of property was made between the parties whereby 
the petitioner received a portion of the household goods. About 12 
months ~ f t e r  this separation tho parties again lived together for a 
short period of time a t  the house of an aunt of defendant, where the 
petitioner becoming very sick she was remooed to her father's. I n  the 
period between the first and second separation, Long, the defendant, 
spent a short. time with his wife at  the house of her father, but, being 
dissatisfied, did not remain. It was proved by two physicians that 
the petitioner was for some time diseased after she, returned to the house 
of her father, and i t  was also proved that from the period of that return 
:he had not received her h ~ s b a n d  to conjugal embraces. On the part 
of the defendant i t  was proved that the petitioner declared her will- 
ingndsp to live with her husband, that he had treated her with affection, 
thai she Tias attached to him, and did not wish a divorce, but that her 
parents did, and that her separation from Long .was not a voluntary 
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act. but was owing to others. I n  April, 1521, the petitioner had again 
declared that the separation between herself and her husband was not 
attributable to the fault of either, but to others. I t  was also proved 
t h t  p~ev:ous to any separation the defendant had been treated with 
great harshness by the mother of the petitioner, that he had uniformly 
treated his wife with affection, and after the separation had written 
frequently both to her and her father, entreating her return. The 
character of the defendant for sobriety and temperance was good, and 
a t  tho time he communicated disease to his yi fe  he was ignorant of 
having it, and upon discovering that he had done so reflected on himself 
in  the severest terms of reproach. 

Several issues were submitted to the jury, the 3d and 4th of which 
were as follows : 

(191) 3d. Did the defendant, Myles Long, communicate the venereal 
disease to his w i f ~ ?  

4th. I f  he did so, has the petitioner, Charlotte, since admitted him 
into conjugal society and embraces, knowing that fact?  

The jury found all the issues in favor of the defendant, and petitioner 
obtained a rule to show cause why a new trial of the 3d and 4th issues 
should not be granted. Upon argument the rule was discharged. I t  
was decreed that the petitioner pay costs, and the petition be dismissed. 
Wherei~pon the petitioner appealed. 

Gaston  for appellant.  
R o d m a m  for appellee. 

PER CURIAM. This is a petition for a divorce under the act of 
Assembly of 1814, which authorizes a dissolution of the marriage con- 
tract for two causes only. One of them is out of the question here; 
and the other, viz., living in  adultery, though alleged i n  the bill, is 
denied in  the answer, and it is not only not sustained by the evidence, 

but is distinctly disprove'd. I n  no view presented by the case 
(192) could a divorce a, uincnculo be granted under the law. 

The alternative prayer of the petition for a divorce a mma 
e t  thoro i s  authorized by the act where the husband abandons his 
family, or turns his wife out of doors, or by cruel and barbarous treat- 
ment endangers her life, or offers such indignities to her person as to 
render her condition intolerable or life burdensome. The only charge 
coming within this description, is that which the third issue was framed 
to ascertain, which, though found in favor of the defendant, is never- 
theless supported by the evidence of physicians, and even admitted in  



the answer. This issue being found against evidence, we should be 
disposed to grant a ncw trial of i t  and the one following, as movod for, 
if a different verdict could change tho result in  point of law. But if 
those issues were found according to the allegations in the petitions, a 
divorce must still be withheld, the injury received by tho petitioner 
not having been commu~~icated under such circumstances as constitute 
any one of the causes provided for in tho act. It is not meant, t c  
extenuate the adulterous act by which the defendant became infected, 
or to lcsser~ thd reprobation which i t  justly merits. That has lost no 
part of its original turpitude, and in the view of moral justice the 
defendant should bear tho full weight of all its consequences. But 
we must estimate tho character of the offense according to a positive 
law, and not attach legal effects to an act of one description which the 
law bas connected with another. The evidence shows that thc defend- 
ant was not impelled by any settled purpose of mischief, or moved by 
that brutal disposition which shows itself in repeated acts destructive 
of the happiness of the married state; that he was unconscious of his 
situation a t  the tima; and when he afterwards discovered its calamitous 
effect on the petitioner he exln-essed his sorrow in the tones of unfeigned 
remorse. T t  is i n  proof that the defendant's general demeanor towards 
his wife was kind and affectionate, and the declarations of the 
wife to some of the witnesses show that these parties are very (193) 
fa r  from being in a state of irreconcilable discord. The busy 
whispers of officious friends have foniented their occasional bickerings, 
and the intrusion of relations into the factions of the family has pre- 
cipitated a separation which might have been avoided. I t  is to be 
hoped that the interposition of judicious friends will enable these par- 
ties to find their way back to domestic harmony, and the evidence in 
the case warrants the belief that their dislike towards each other will 
be found the least formidable obstacle to a reunion. A new trial is 
refused. 

PER CURTAM. No error. 
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RHODES v. HOLMES, Su~vrvrac EXE(~UIOK OB SP1LLER.-From Robeson. 

1. Sales of slaves by parol are valid as between the parties to such sales, and 
where neither purchasers or creditors are affected. 

2.  The Act of 1784, chapter 225, section 7, was made for the benefit of cred- 
itors only. 

3. When a bilk of sale is not necessary, if one be given the vendor therein 
shall not set up want of registration against the vendee's title. 

4. An unregistered bill of sale for a slave, as between vendor and vendee, 
may be used as evidence of title, and the execution thereof may be proved 
on the trial according to the rules of evidence in other cases of deeds. 

C~VLNAKT. The defendant's testator in his !ifetime had sold and 
delivered to the plaintiff certain ncgrocs, and in the bill of sale for 
said negroes he covenanted i11 the following words, viz. : "And I hereby 
promise for myself, my heirs, executors, and administrators, to warrant 
and defend the said negroes as before-named unto the said Rhodes, 
his heirs and assigns forever, against the claim of all persons whatso- 
ever." The bill of sale was duly proven by the oath of the subscribing 
witness, and ordered to he registered 30 October, 3788, and the follo6- 

ing indorsements were made thereon, viz.: "The 29 November, 
(194) 1598, then was the within biil of sale registered in the register's 

office of Robeson County, registered in  Book H, folio the 214th." 
Signed, "Wm. Itegan, Ass't." "Registered in the register's office of 
Robeson County, Book H, page 274." Signed "Neil1 Buie, Register." 
I t  was admitted that this latter indorsenient was made after the trial 
of the suit below. 

The defendant below objected to the introduction of this bill of sale 
in evidence, because i t  appeared from the certificate of Wm. Rcgan 
that he was only an assistant. and he signed his name as such, and 
because the certificate of Ncill Buie, the register, was without a date, 
and thercforc that the bill of sale had never becn duly registered. This 
objection was sustained by the court and the evidence rejected. The 
plaintiff then offered to prove the execution of the bill of sale by intro- 
ducing testimony of the handwriting of the subscribing witness, who 
was dead, which also was refused him by the court, and he was non- 
suited. A ride was then obtained to show cause why the nonsuit should 
not be set aside and a new trial granted and on argnment the rule was 
discharged and judgment accordingly, froin which judgment the plain- 
tiff appealed to this Court. 

Seawell f o r  p la in t i f f .  
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TAYLOR, C. J. That salas and gifts of slaves by par01 were valid 
under the act of 1784, as between the parties, and when there were 
neither purchasers nor creditors to be affected, is a construction of that 
act which was probably cbeval with its passage. I n  a case decided in 
1796, i t  was admitted by the court and bar to have prevailed anterior 
to that period, and i t  has not since been departed from. Knight ?I. 

Thomm, 2 N. C., 289. Now, if a salc by p a d ,  and according to the 
common law, was available between the parties, the reason is strongcr 
whereforc a bill o f  .?ale shall be so, since the evidcnce of the contract 
does not so much depend upon the memory of witnesses. The want 
of f o ~ m a l  bills of sale and the want of a law for perpetuating them are 
the mischiefs pointed a t  by tbc Legislature as producing injury to 
others by secret sales and gifts. Where a bill of sale was mcmsary, it 
was esqrntial to the title that i t  should be recorded for the purpose of 
giving full notice to purchasers and creditors. Eut where a bill 
of sale was not necessary, bat mcrely made by the parties from (196) 
abundant caution, there can be no reason why the vendor should 
set np  the want of registration against his vendee's title; for lie does not 
want any notice of the contract, and no other person can suffer injury 
from the omission to register. 

If the second section of the act of 1'789, ch. 315, were a separate and 
unc*onnwtcd statute, I admit that its effect would be to render "void 
and of no force whatever" this bill of sale for want of registration within 
twelve months after. the making thereof. I h t  i t  was not only made ill 
pad m a l ~ r i a  with the act of 1784, but with the express and only view 
of allowing a further time for the recording bills of sale and deeds of 
gift where it was neglected before that period, and permanently enlarg- 
ing the time within which future bills of sale and deeds of gift should 
he recorded. I n  other words, where bills of sale and deeds of gift are 
necessary nnder the act of 1784 thep luay and must bc recorded accord- 
ing to the act of 1789. But where they are not required to be made 
by tho iirst act they need not be recorded by the latter. The same re- 
n~arks  apply to Laws 1792, ch. 363. 

HALL, J. I n  1796, it was decided in  Xnight v. Thomas, 2 N. C., 
289, that a par07 sale of slaves was good as between the parties 
thereto, and that Laws 1784, ch. 225, sec. 7, which declares that all 
sales of slaves shall be in writing, and attested by one credible witness, 
and registered within nine months, was made for the benefit of creditors 
only. 

I n  the present case i t  appears that the negroes, for the value of 
which this w i t  was brought, were delivered to the purchaser, and if 
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there had been no bill of sale the sale would be valid as b~tween the 
parties, according to Knight v. Thornas. But the question is, I s  the 

purchaser'in a worse situation than if a bill of sale not regis- 
(197) tered had not been executed? I f  the act of 1784 was made for 

the benefit of third persons, 1 cannot think he is; for if that 
act will c?ispcnsei with a bill of sale altogether, I am at a loss to see why 
i t  wiil not dispense with a registration of one, for that too was required 
for the benelfit of third persons. I cannot but think that an unregis- 
tered deed as between vendor and vendee may be used as evidence of 
title, as equal at least to par01 evidenccl. 

I t  may be thought that the act of 1784 in  this respect is like Laws 
1715, ch. 7, sec. 1. That act declares "that no conveyance or bill of 
sale for lands, in  what manner or form soever drawn, shall be good 
or available in law unless the same shall be a~knowledged by the vendor 
or proved by one or more evidences, etc., and registered by the public 
register within twelve months." It is to be observed that title to per- 
sonal property of any kind passed a t  common law by par01 contract or 
by decd as completely as slaves now pass by registered deeds, and as 
between the parties the title to slaves may still be conveyed as at com- 
mon law. Rut  as to lands a t  common law, title to them could only 
be comryed by livemy of scisin; it could not be conveyed like personal 
property. Rllt the Statute of Lscs, 27 ITen. VI I I . ,  ch. 10, ha? given 
use to other  node^ of conveying real eqtate in which 1itler.y of s~ i s i n  
is dispensed with; and it is of those kinds of conveyances that the act 
of 1716 speaks. Before the Statute of Uses a deed, of bargain and 
sale did not convey the legal title to land; but by virtue of the statute i t  
has that effect, pvooided i t  shall be registered, for without registration 
i t  conveys no title. So that an z~nregistered deed of bargain and sale 
of lands and an unregistered bill of sale for slaves are different in this 
respect, that the first conveys no title at common law, the latter does; 
hence, before the deed of b a r g i n  and sale for lands is registered 

nothing passes. I mean if i t  is not registered in  the time 
(198) limited by law nothing passes; if it is, the title by re- 

lation passed by the delivery. The Statute of Uses, ch. 10, 
dedarcs that no lands, tenements, etc., shall pass from one to another, 
etc., excelpi by writing indented, sealcd, and enrolled at  one of the 
courts of Westminster, or else within the county or counties where the 
lands aru situated. 

But i t  m-as not practicable to register conveyances in  this State ac- 
cording to the directions of the, Statute of TJses. I-Tence i t  became 
necessary that the Legislature should point out the mode in which reg- 



N. C. J DECEMBER TERM-, 1822. 

istration should be made, and they have done so by the act of 1715, 
and i t  is indispensable that conveyances under the Statute of Uses should 
be registered according to that act, or they are void; and-if, as before 
observed, they are void under the act, they cannot at  common law 
(as an unregistered bill of sale for slaves would do) convey any title. 
Therefore (without giving an opinion on the other point made in the 
case), I think the rule for a now trial should be made absolute and 
that the plaintiff be at liberty to prove the bill of sale according to tho 
rules of evidence as in  other cases of deeds. 

HENDEBSON, J., concurred. 
PER CURIAM. New trial. 

Citcd: Palmer v. Fnucstt,  13 N. C., 242; Bell v. guypepper, 19 
N.  C., 21; 8. v. Puller, 27 N. C., 29; Carrier a. Hampton, 33 N.  C., 
309; Tooley v. Zucm, 48 N. C., 148. 

JONES v. LOFTIN.-From Lenair. 
(199) 

A sheriff, having levied executidns on the property of a debtor, may, by the 
consent of the  debtor and the plaintiffs in the executions, act a s  the 
agent of the debtor and dispose of the property a t  private sale on credit; 
and a '  promise of payment made bsy the purchaser to the sheriff, as  
agent for the defendant, will enure to  the benefit of the latter, and he 
may have his action thereon, because the acts of the sheriff in  such 
case are not official but done in his individual character. 

THE sheriff having in his hands writs of 5.  fa. against the plain- 
tiff, had levied them on two negroes, took the property into his 
possession and advertised i t  for sale. The creditok a t  whose suits 
the executions had issued were willing that the property might bc sold 
on a credit, and on the day of sale the plaintiff requested some of his 
friends, and among others the sheriff, to assist him in  finding a pur- 
chaser. The sheriff accordingly offered the negroes to the defendant 
for the sum of $400 at  a credit of six months, and the defendant,'after 
having seen the negroes and madb inquiry into their characters, agreed 
to take them on those terms. I t  was thought necessary in order to 
secure to the defendant a titlc to the property that the sheriff should 
expose i t  to public sale, and after some bidding by others they were 
struck down to the defendant a t  the $rice of $230, not, however, before 
11s had declared, in answer to a question by the sheriff, that hc con- 
sidered himself bound to pay $400 for them, whether his bid amounted 
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I N  THE SUPREME COURT. [9 

to that sum or not. There was contradictory evidence as to the fact 
whether the sheriff was to recc.ire arly comperisation from the plaintiff 
for his servires. A few days after the sale, t l ~ e  defendant brought the 
negroes to the sheriff, rcyuesting him to take them back and alleging 
that he was defrauded in the contract. This the sheriff declined doing, 

but said he would endeavor to prevail on plaintiff to take them 
(200) back. Plaintiff', howwcr, refused to do so. The defendant then, 

by the direction of the sheriff, paid t h e  a m o u n t  of hi8 bid, $2230, 
aud took the sheriff's biU of sale for the property, which he afterwards 
sold for $230. I t  was proved that the negroes were, a t  the time of 
sale, about 45 years of ago, and that when the sheriff madc the contract 
with defendant he distinctly informed him that he could give him no 
information about the negroes, but referred him to one Dilnn, with 
whom defendant had some conversation previous to contracting. One 
of the I I C ~ ~ O P S  WWP sickly i l l  appeannce, the other was a remarkably 
good servant, but indolent. One of the witnesses, Engram, swore that 
he atteridcd the sale with the vied cf ~jurcha~sinp, hut on exainination 
of the ilrgroes declined doing so. 

The present action was brought to recover the difference between 
the sum cokrscted to bc paid and the amount of tho bid. 

On the trial below, the presiding judge instructed the jury that, 
unless the plaintiff was guilty of a fraudulent misreprescntation or 
roncealment, the contract made by the sheriff as his agent was a valid 
one on which he was entitled to recover, notwithstanding the levy, 
public sale, the payment of the sum bid by defendant, and the sheriff's 
bill of sale. With regard to the fraud alleged by defendant, the law 
required of eve~ry man in making a bargain to use that precaution 
which a prudent and diligent marl should do; and if, in consequence 
of not using such precaution, the defendant was imposed on, i t  was his 
misfortune or his fault, and he was without remedy. One of the 
negroes was only i ndo len t ,  and this was not a defect which diminished 
her value, because i t  might be rcmedied by correction. That if thcre 
was a latent defect not communicated, and not discoverable by the 
precaution which the defendant, as a prudcnt and diligent man, ought 

to have used, this circumstancp shonld d i m i n i s h  the a m o u n t  of 
(201) plaintiff's recovery, but could not entirely clefeat it. 

A verdict was rendered for. the h la in tiff, and defendant moved 
for a new trial; the motion was overruled and judgment rendered pur- 
suant to the verdict; whcreupon the defendant appealed to this Court. 

Gas ton  for appellant.  
Mordpcai  for appellee.  
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HALI, J. hi the investigation of this case Upon its own (202) 
n~er i ts  a i d  circumstai~ces there is no danger of violating any 
pririciple or rule of sound policy, because what was dona was by the 
consent of all parties concerned- not only by the consent of the parties 
to this snit, but by consent of the plaintiffs iir the cxecutior~s under 
which the property ~prchascd by tho defendant was sold. The legal 
progress of the executions was suspended by the consent of all parties 
concerned, and what the sheriff then did was not in his official capacity 
as sl~sriff, hilt in his individual character. 

I see nothing objectionable in the charge of the court. The defend- 
ant made 110 inquiry of the plaintiff relative to the condition of the 
ncgroes, uor did he examine them as he might have done. It seems 
that the wit~less Engram learned their condition from an examination 
of them. I think tho ~*ule for a new trial should be discharged. 

TAYLOR, C. J. The fcrovery in  this case is resisted on several 
grounds, one of which is that the proinise to pay the price of the slaves 
was ivade to the ihcrif?"; that the 1)roperty was vested iu him 
and d i ~  ested o ~ ~ t  of Jorws by the seizure on the exeeutiorl. But, (203) 
becalis~ the sheriff may bring L r ~ s p u ~ w  or t r o o ~ r  for the property, 
i t  docs not necessarily follow that all title is taken from Jones; for 
the same actions may be brought by a carrier against a stranger 
who takes the property out of his possession, or by a factor, pawilc'e, 
or other person having a special property, each of whom is 
answtral,!~ f o r  i t  to the pcrson having the general property. I n  like 
marme:,, as the sheriff is answerable to the plaintiff is the action for 
the value of the goods seized, and as the defendant is  discharged from 
the jadgmmrt and execution if goods are takcn to the amount of the 
debt, it is msential to the safety of the sheriff that he should be armed 
with the mrarls of ~rotccting the property in his possession. Never- 
rheless rvhnte~er remains after the d ~ b t  is paid belongs to the defendant 
in t h ~  action, who may recover i t  from the sheriff if it is received by 
him. Therefore, upon a sale by tho sheriff the consideration moves 
from him to the amount of the sum which he is commanded to raise; 
but for the si~rplns the consideration moves from the defendant in  the 
execution, and consequently a promise made to the sheriff as agent for 
the dd'endant in the execution will enlxrc to the benefit of the latter. 
The custom of selling property at  auction which is taken in  execution, 
sanctioned as i t  is by usage, and T believe by some judicial decisions, 
is i n  general the safest way for all parties, as well as the most likely 
one to guard against abuses. But whei~, by the assent of all who are 
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interested in  the propci-ty, an arrangement can be made to prevent its 
sacrifice and insure a sale for something like the proper value, while 
there is no rule of law or priilciplei of policy forbidding such a course, 
i t  is strongly recommcnded by justice and humanity; and its evident 
effect in this very case has bcen bene6cial both to creditor and debtor. 

As to the objection arising from thc imperfection of the slaves, 
(204) there was neither a warranty or a fraudulent concealment; and 

even a warranty is not binding where thc defect is obvious, as 
i n  the case of a horse with a visible defect, and of a house without roof 
or windows warranted as if in perfect repair. Here the unhealthiness 
of the nran was visible in his appearance, and with respect to the indo- 
lence of the other slave the purchaser might have made the necessary 
inquiries. I will not say that the concealment of some great moral 
defect may not be fraudulent i n  the seller, but such an instancc does 
not orcnr in this case. The verdict and judgment appear to be right. 

HENDERSON, J., concurred. 
PER CURIAM. No error. 

COWLES v. BRITTA1N.-From Burke. 

The sheriff may proceed on Sunday by distress to enforce the penalty author- 
ized by a revenue Act of the Legislature for peddling without license. 
The revenue law is not liable to the constitutional objection of depriving 
the party of the right of trial by jury; nor does it violate the spirit of 
that clause of the Federa'i Constitution which prohibits the State from 
laying any imposts or duties on imports and exports. 

TRESPASS. The plaintiff in 1819 appeared at  the town of Morganton, 
in  tho county of Burke, in the capacity of a peddler, and as such for 
the space of one week cxposed for sale and did sell goods and wares not 
of the, growth or manufacture of this State. The plaintiff was the 
owner of two wagons employed in the transportation of these goods, 
one of which was under his own immdiatc  direction, and the other in 
charge of one Kelly, the agcnt of the plaintiff, who also, at the same 

tima and place with plaintiff, offered for sale and did sell a part 
( 2 0 5 )  of the contents of his wagon. The defendant, who was at  that 

time sheriff of the county of Burke, demanded of the plaintiff 
a tax of $10 on each of the said wagons, offering the defendant a 
receipt and written, licenses to peddle and hawk goods. The plaintiff 
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refused to pay ally tax on the wagon and goods in the posse~ssion of 
Kelly, and offered to pay the tax on the property in  his own possession, 
provided the sheriff would furnish him with a printed license. This 
the sireriff was unable to do, and plaintiff refused to pay the tax. The 
plaintiff continued to sell the goods until the sheriff demanded and 
reccived from him the &m of $100, inflicted as a penalty by the reve- 
nue act of 1818. Kelly had left Morganton with the wagon and goods 
in his care prcvious to the payment by plaintiff of this penalty, and on 
Sunday, when the plaintiff was about to leave the placc, the sheriff 
demanded from him the furthw sum of $100 as a penalty for the sales 
made without licensc by Kelly, the agcnt of the plaintiff. This sum plain- 
tiff' refused to pay, whereupon the defeirdaut took into his possession cer- 
tain of the plaintiff's goods sufficient to raise tho amount of the penalty. 
This action of trespass was then brought, and on the trial below the 
judge instructed the jury that on the subject of levying and collecting 
taxes the will of the Legislature constitutionally expressed was the law 
of thc land, and therefore the revenue act was not unconstitutional as 
related to the said penalty and the1 collection thereof; that the failure 
of the sllcriff to be prepared to deliver to the plaintiff a printed liceriso 
did not authorize tha plaintiff to peddle and sell his goods, but might 
possibly have given him a remedy of a different nature; and that if he 
had sold his goods as alleged by the defendant without having paid 
the taxes and obtained printed licenses, he had incurred the penalty; 
and also that the seizure on Sunday morning was legal and the sheriff 
not subjected thereby. The jury returned a verdict for the defendant, 
and plaintiff obtained a rule to show cause1 why a new trial should 
not kit granted. Upon cause shown the rule was discharged and 
judgnient rendered pursuant to the verdict, whereupon plaintiff (206) 
appealed. 

The csuse was argued at a former term by A. Henderson  for the 
appellant, and a t  this term by Xct.cwell and Wilson for the appellee. 

TAYLOR, C. J. Tiic distress to enforce thc penalty authorized by 
the Rewnue~ Act of 1818 does not come within tho meaning of the 
terms, "writ or other process," which are forbidden by the act of 1777, 
ch. 18, to ba execntcd on a Sunday. The prohib~tioi~ is confined 
to such .original or judicial proccss as may as well be executed (207) 
on any other day; but it rwults from the nature of this pro- 
ceeding that i t  mag ba executed on any day, for as the persons on whom 
the law is meant to operate are changing from day to day the scene of 
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their traffic, the penalty might frequently be evaded by neglecting to 
take out a license during the week and removing to another county on 
Sunday. The objection to paying the tax for want of a printed license 
is repelled by the positive terms of the act, which make paying the tax 
and o'ctaining a license a condition precedent to the right of peddling. 
The penalty is incurred by selling without a license, from whatever 
caluse i t  may have proceeded that the seller did not procure one. Nor 
is the act imposing the penalty liable to the constitutional objection 
of depriving the party of the right of trial by jury. The mode of 
levying, as well as the right of imposing taxes, is completely and 
exclusively within the legislative power, which it is to be presumed 
will always be exercised with an equal regard to the security of the 
public and individual rights and convenience. The existence of gov- 
ernment, depending on the prompt and regular collection of the revenue, 
must, as an object of primary importance, be insured in such a way as 
the wisdom of the Legislature may prescribe. There is a tacit condi- 
tion annexed to the ownership of property that i t  shall contribute to the 
public revenue in such mode and proportion as the legislative d l  shall 
direct; and if the officers intrusted with the execution of the laws 
transcend their powers to the injury of an individual the common law 
entitles him to redress. But to pursue every delinquent liable to pay 
taxes through the forms of process and a jury trial would materially 
impede, if not wholly obstruct, the collection of the revenue; and it is 
not believed that such a mode was contemplated by the Constitution. 

The Court has thought i t  necessary to consider whether this tax 
(208) might not violate the spirit of section 10, Article 11, Constitution 

of the United States, which prohibits the State from laying 
any imposts or duties on imports and exports without the consent of 
Congress. But, upon reflection, this tax does not seem to come within 
the meaning of that part of the Constitution. I t  is certainly not a 
duty upon the articles imported, for they would have avoided the tax 
but for being vended in  a particular manner. I t  is more properly a 
tax upon the calling or employment, which is a subject of internal 
police, which the Legislature has a right to regulate. I t  is true that 
foreign merchandise which has once paid an import duty to the United 
Stated may thus be incidentally subjected to an additional tax; but 
the samP objection might be made to the tax on retail stores, licenses 
to taverns, and auctioneers, where foreign articles are vended. I t  has 
never been doubted that the States retain a complete power to raise 
their ow11 revenue from every Bource that has not been surrendered to 
the United States and prohibited to the States, and the duties on im- 
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ports and exports are alone of that description. The judgment of thc 
Superior Court appears to be correct throughout, and must be affirmed. 

BY THE COURT: Affirmed. 

Cited: Range Go. v .  Carver, 118 N. C., 332. 

McINTIRE & CO. v. OLIVER, SURTI~ING PAFINRR or THOMAS & OLIVER.  
From Duplin. 

An acknowledgment of one partner, made af ter  the dissolution of the firm, 
will prevent the operation of the statute of limitations on a claim ex- 
isting against the copartnership. 

Assr-MPSIT for goods sold and delivered, and thc question presented 
was whether the aclmowledgnlent of a e o p a r t l ~ ~ r ,  inade aflcr the disso- 
lution of the copartnership, prcventcd the operation of the statute of 
limitations on a claim misting against the firm? 

TATLOR, C. J. A partner cannot, after the dissolution, incur any 
respomihilitg for the firm which did not exist before; but this debt 
was conti-acted during its continuance, and the right to it still subsists 
though the remedy is suspended, and the acknowledgment of any onc 
partner is sl~fficient to revive the remedy after the dissolution. This 
the authorities clearly show, and the Iatcr ones go further and admit the 
:~cknowlcdgmcnt of one of the partners on the ground that their power 
continues with respect to rights created pending the partnership after 
the dissolution. But the case now to bp dceided doos not call for an 
opinion on that point. 

ITALL, ,J. The dissolution of the partnership, 1 think, has no effect 
upon this ease. T t  is true that event put it out of the power of either 
partner to exercise any power derived from the articles of partnership, 
such as entering into contracts on behalf of the firm; but obligations 
created during its continuance, as fa r  as they relate to third persons, 
lose nothing of their force by its dissolution. Eut it does not 
appear to me that this case depends at  all npon that considera- (210)) 
tion. 7 t appears that both before and after the dissolution of 
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tho partnership, they were jointly bound, and if they had jointly as- 
sumed and were jointly bound it matters not whether they were part- 
ners of any particular firm or not. I n  their joint assumpsit and joint 
obligation to pay the debt to the plaintiffs they were quoad hoc to be 
considered partners. I t  has nothing to do with a general partnership; 
i t  is sufficient if they jointly owed the debt; they thereby, as to that 
transaction, made then~selves partners, and as suclr I think the acknowl- 
edgment of one takes the case out of the statute of limitations. W h i t -  
comb v .  W h i t i n g ,  Doug., 652, appears to me decisive of this case. 
There i t  was held that an admission of one of several drawers of a joint 
and sevrral promissory notc takes the case out of t h ~  statute as to the , a  

rest. W o o d  71. Rmddock ,  1 Taunt., 104, is in  point. The admission 
made by one of two partners after the dissolution of the firm, concern- 
ing jvint contracts made during the copartnership, was held sufficient 
to charge the, other partner. Let the rule for a new trial be discharged. 

IIENUERSON, J., coiicurred. 

PER CUEIAM. No error. 

Cited:  Wi l l i s  17. Ifill, 19 N. C.? 234 ; F a l b  v. Shrrri l l ,  ib., 3 7 5 ;  
Wal ton  v. Robinson,  27 N. C., 343, 344; C u m m i n s  v. Cojj'in, 29 N. C., 
191; Hubbard  v. Ma?-sh, ib., 205; Green v. Greemboro C o l l ~ g e ,  83 
N.  C., 452 ; Wood v. B a r b w ,  90 N. C., 79 ; T-TTclls 11. 17i77, 118 N. C., 908. 

(211) 
SHEEPSHANKS & CO. v. JONES.-From Hertford. 

Freeholders of another State,  owning no freehold i n  North Carolina are  not  
qualified to serve on a jury in  th is  State.  

SCIRP. FAPIAS, under the act of 1806 to secure creditors against fraudu- 
ier~t and secret conveyances of property by insolvent debtors. On the 
trial of ihe issues below illere was a deficiency of jurors of the original 
panel and the sheriff summoned of the bystanders as tccl~sme.1~ two who 
were freeholders of Virginia, bat not of North Carolina. They were 
cl~aller~ped by the defendant as incompetent jurors, being citizens of 
Virginia and owning no freehold in North Carolina, but the court 
disallowed the challenge, and they ware sworn and impaneled on the 
trial of the issuos. The jury found the issues in faror  of the plaintiffs, 
and judgment was rendered that the sheriff expose to public sale the 
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houses and lots i n  JvIurfreesboro, which were bid off by the defendant 
upon a secret trust for the benefit of the debtor, one Howell Jones. 
From this judgment the delfendant appealed to this Court. There 
were ~larious other points, which i t  is deemed unnecessary to report, as 
in  the opening of the case the Court directed the counsel of the appellant 
to confine themselves to the point stated above. 

Gaston and  Xeawell for appellant.  
l l o g g  for uppellee. 

TAYLOR, C. J. The several acts of Assembly on the qualifica- (213) 
tions of jurors, as far  back as they can be traced, seem to warrant 
the position that talesmen shall be freeholders of the same description 
with the original panel; and in  practice it has always been considered 
that a freeholder in  another State only is not qualified. I f  our own 
laws do not permit our own citizens who are not freeholders in this 
State to serve on a jury, i t  cannot be considered as the denial of a 
right or privilege to the citizens of another State, who are not free- 
holdew here, to consider them disqualified. For, upon the supposition 
that the right to serve on a jury heire was claimed by the citizen of 
another State as a privilege or immunity, he must show that it is 
enjoyed by our own citizens not otherwise qualified than himself; other- 
wise i t  would be a claim, not of privileges equal to but greater than 
those of our own citizens. As the exception was taken by the dsfend- 
ant and overruled, there must be a 

PPR CCRIAX. New trial. 

(214) 
ADI\IINISTRATP.IX OF UFFORD v. LUCAS.-From Hyde. 

Admissions made to the sheriff by an individual that he had no title to a slaye 
on which the sheriff had levied an execution are not conclzhsive evi- 
dence of the want of title in the person making the admission. Where 
during the pendency of a suit leave is obtained to amend the writ and 
change the form of action, though such amendment be not made on the 
record, i f  the suit be tried in its amended form, this Court will con- 
sider the amendment as having been actually made. 

FROM the record transmitted to the Court in this case it appeared 
that the writ was in det inue for a negro slave Lewis, and that during 
the pendency of the proceedings in the court below leave was obtained 
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to amend the writ, but it did not appear from the record that any 
amendment had ever been made. The case was considered and tried 
in the court below as an action'of trover. 

I t  appeared that in 1811 a iudgment had been obtained against one 
Bell, on which executions had regularly issued to the coroner of the 
county of Hyde, who, after the death of Bell, levied on the negro Lewis, 
in the posses~ion of one John Ufford. his executor, and on 7 July, 1818, 
sold ihe same at public sale to one Dukes. 

I t  was proved on the trial that during the bidding Dukes was sent 
for by Ufford, who was sick a t  the time; that the bidding mas sus- 
pended during his absence, and that on his return Dukes said that 
Ufford directed him to buy, and he accordingly bid off the negro. I t  
further appeared that previous to the sale Ufford had been heard to 
request Dukes to purchase the, negro for him. The coroner testified 
that Dukes paid him about $20 of the purchase money, that the balance 
of it was never paid him by any one, but from a belief that i t  had in  

some manner been settled by Ufford, he executed to Ufford a 
(215) bill of sale for the negro, and immediately after the sale the 

negro went into the possession of Ufford. Dukes testified that 
Ufford was indebted to him at the time of,the sale in the sum of $200; 
that Ufford requested him as his agent to purchase the negro at the 
sale, stating that by the purchase he would be enabled to pay the debt 
of $200, and another debt due one Jordan. Dukes was instructed by 
Vfford to bid to the amount of $375 for the negro, and after the sale 
Dukes, at  the request of Ufford, paid to the coroner $50, the amount 
of the execution. The testimony of a witness, Blount, proved that he 
had previous to the sale been requested by Ufford to act as his agent in 
the purchase of the negro, but afterwards Ufford declined his assistance. 
After the' sale Ufford requested witness to ascertain what price could be 
obtained for the negro from a trader in  slaves then i'n the place. This 
witness also prored that Dukes demanded from the coroner a bill of 
sale for the negro and that the officer replied it was not then con~enient 
to give him one, but that he would do so at  some future time; that the 
coroner demanded also of Dukes the amount that the negro sold for, 
and that Dukes replied it was imnecessary to pay the wh'ole money, as 
the surplus would be immediately paid by the coroner to Ufford, to 
whom it belonged. 

The defendant relied on a bill of sale from the sheriff and introduced 
evidence of a judgment against Dukes, obtained in  Craven Superior 
Court, and execution thereon, a levy on the negro Lewis by the sheriff 



N. C.] DECEMBER TERM, 1822. 

on 10 July, 1818, by virtue of said execution and a s d e  on the 27th 
of the same month, a t  which defendant became the purchaser. 

A witness, Moore, testified on the part of the defendant that he was 
present a t  the sale made by the coroner on '7 Ju ly ;  that he asked Dukes 
privately if he was bidding for himself, and Dukes in reply affirmed 
that he was. At this time1 Dukes was vary much involved and 
in dec;perate circurnstancca. On the next day Ihkes  told the (215) 
witness that he had paid the amount of the execution and was 
going to get possession of the negro. On the evening after the sale 
Ufford told the witne~s that the title to the negro was in Dukes and 
not in  himself. Another v itness, Jordan, also testified that on 10 July, 
when tlrc sheriff levied on the negro, Ufford told the witness that the 
titie t o  bim was in Dukes and urged him to buy of Dukes. The sheriff 
testified that he had 3everal writs of / i. fa. in his hands against Dukes 
and that ho could find no property to satisfy them. On 10 July,  
understanding that Dukes had purchased the ncgro at  the coroner's 
sale, a n d  that Ufford claimed title to him, hr asked Ufford if he claimed 
the npgro Lewis, to which Uflord replied that he bad no claim or title 
to thc ncgro; that Dukes owlled him and that he had just informed 
Jorda l~  of the same fact. The negro was then levied on as the property 
of Dnkcs, and on 27 .Tnly, the day of sale, ITfford told the shcriff that, 
notwithstanding the former declarations made by him, 1)akes had 'no 
interest in the negro filrther than to scll him arid pay hilliself the 
amount 01 thc debt due from TTflord to him. TJfford forbade the sheriff 
to scll, but produced no bill of sale to himsdf. The deputy of the 
sheriff swore that he made the levy on the negro, who was a t  the time 
in the field of Ufford, b r t  unemployed. Ufford never i n  the presence 
of this witness claimed the negro, and did not object to the 1 ~ y .  

The court imtnlcted the jury that if they believed tho conveyance 
taken by Ufford was intended fraudulently to cover the popcrty  of 
Dnlies, ihc dcfendant was entitled to a vmdict; on the contrary, if t h y  
believed it was fa i r  and bona fide, the plaintiff ought to recover. 

The jury found a verdict for the plaintiff, and defendant obtained 
a ruln to show cause why a new trial should not be granted. The rule 
was discharged, and from the iudginent rendered pursuant to 
the verdict the defendant appealed to this Court. (211) 

Il/!or.&cci a d  Rodman f o r  d ~ f ~ n c l a d .  

PER CITRIAM. Whether the title to the slave was in Ufford or Dukes 
depended on much conflicting evidence, which was fairly summed up 
and left by the judge to the jury. Their verdict ought not to be dis- 
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turbed, unless the evidence preponderates very strongly against it, 
which we do not perceive that i t  does. The jury probably knew the wit- 
nesses and were able to judge of their credibility. Neither were the ad- 
nlissions of Ufford conclusive against his title; they formed a circurn- 
stance fit to be weighed and estimated with the other circumstances. The 
parties having agreed to amend, and all the proceedings after the agree- 
merit being in trover, wo must considelr it the same as if an actual 

amendment had been rnadc; and so it must have been vicwed by 
(218) the parties, for the evidence of it is contained in the proceedings 

up to tho rendition of the final judgment. 
PEE CURIAIM. No error. 

Ci ted:  Bnrnmrcl v. E t h e r i c l g ~ ,  15 N. C., 296; Holland v. Crow, 34 
N. C., 380; 8. v. Yellozuday, 152 N.  C., 79. 

DEN ON DEMISE OF SL8ADE & HAUG.HTON V. GREEN & RYAN.-From 
Chowan. 

1. The utmost extent of the decisions in cases of boundary has been to per- 
mit marked lines or corners to be proven or shown when such marked 
lines and corners were not called for in the deed. 

2. This rule violates principle, but it is now too late to vary it; but this 
Court will not go further into error and permit parol evidence to con- 
tradict or vary the description where there is no mark or vestige left; 
and, therefore, where a deed calls for a course from a point on a river 
different from the course of the river, and not calling for it, parol evi- 
dence shall not be received to vary the description and show that the 
line actually run at the time of the grant was the river. 

F:.JECTMENT. The points in  controversy arose on the title and boun- 
daries of the defendants, who claimed tbe lauds under a grant from the 
State to Jonathan Jacorks, dated i n  1786. The grant was regularly 
authenticated by the seal of the State, with the signature of the Gov- 
ernor, and countersigned by the Secretary, J.  Glwgow. Tho only 
evidence that the grant had ever been recorded was an indorsement or1 
it in  the following words : '(No. 91, Jonathan Jacocks, 300 acres, Bertie 
County. Eecorded in  the Secretary's office. A. Phillips, P. Sec. Reg- 
istered 33. N. P., 14 B. Amos Turner, P. R., Behe Go." On the 
part of the plaintiffs it was objected in the court below that the grant 
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shouId not be read, on the ground that there was not sufficient evidence 
that it had been recorded. The court overruled the objection and the 
grant was read. 

The description given of the lands in the grant was as follows: "A 
tract of land containing 300 acres lying and being i n  our county of 
Bertio, in an  island in Roanoke River known by the name of 
Huff's Island; beginning at a small cypress a t  the thoroughfare, (219) 
thefn running S. 55 E. 40 polns up N i d d l ~  Riijer to a persimmon 
tree, t21r11 8. 14 E. 52 poles to a large cypress, then S. 28 W. 98 poles 
to a cypress, then S. 26 W. 114 poles to a cypress, then S. 14 E. 111 
poles to Roanoko River, then N. 25 E. 98 poles, thkn N. 22 E. 118 poles, 
then N. 12 E. 530 poles, then along the tlzoi-oughfare to the beginning, 
as by the plat hereunto annexed will appear." The thoroughfare is a 
natural boundary, being a water communication connecting East River 
and Middle River, two branches of the Roanoke. It appeared f rom the 
plak annexed to the grant that the last line but one was a straight llsne 
running N. 12 E. 530 poles to the thoroughfare, while the river did 
not run that course, but various courses, and i t  was contended that the 
line should run N. 12 E., from the termination of the preceding Iine, 
agreeably to the terms of the, grant and plat. The defendants then 
offered in evidence the declarations of one of the chain-carriegs named 
in  the original survey who was dead, as tir the courses actually run a t  
the time, from which i t  appeared that the courses. of Roanoke,  
Middle rivers were run, and not the course called for by the grant. 
Tho introduction of this testimony was opposed on the ground that 
parol evidence was inadmissible to contradict, vary, or explain the 
grant and description in the original plat, but was received by the court, 
and a verdict was found for the defendants. A rule, was obtained to 
show cause why a new trial should not be granted, and on argument 
was disrharged, and a judgment was rendered pursuant to the verdict, 
whereupon plaintiff appealed. 

B o g g  fo r .  appellant. 
Xearuell for cnppell~c. 

I~EN~ERSON, J. This evidence, if admitted, rnust be upon (224) 
some new principle, for  there is nothing dehom the deed to 
create an ambiguity. It does not resemble that class of cases where 
there is a line or a corner or a marked termiwus called for which does 
not correspond with the course and distance mentioned in  the deed. 
Upon such being shown by parol evidence, or upon an inspection or 
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an  examination of the lands themselves, an ambiguity is created which 
may be explained by parol. This is not to vary or contradict the deed, 
but to explain the ambiguity arising from the double description. 
Upon this principle Person 0. Roundtree, 2 N .  C., 378, and 1 N. C., 69, 
and Eaton v. Person may be explained, and numerous others of the 
same class. I n  Person 2'. Rozwltree, the oak called for a t  the termi- 
nation of the first line was actually south of the point of departure, 
which was designated by baing marked as a corner, and there being 
a line of marked trees leading directly to i t  and corresponding in 
distance. The line running from it to the next corner was also marked 
and the corner ascertained. The next course and distance carried you 
to the creek, which was called for in the original grant. This am- 
biguity permitted the introduction of parol evidence to explain it. 
And, there being no line running north (the course called for in the 
patent) from the beginning, nor any marked trees, nor any oak or 
other marked tree at  the termination, nor any line of marked trees 
from the termination of the first line, or any other line on the north 
corresponding with those called for in the deed, parol evidence was 
admitted, and the stronger description prevailed, that is, the course 
yielded to other marks of locality. But it must be confessed, however 
much to, be lamented, that our courts have permitted parol evidence 
to contradict a deed. But 'the furthest they have gone is to permit 
marked li~les and corners to be proven or shown when such marked 
lines and corners were not called for in  the deed. Thus, where course 
and distance only are given in a deed, without reference to marked 

lines or corners, ~ a r o l  evidence has been admitted to vary that 
(225) course and distance by showing marlced lines and corners, which 

is in fact contradicting a deed by parol without there being an  
ambiguity; for in  this case the deed refers to no such marks or bounda- 
ries as it does in those cases where not only course and distance are 
given, but marked lines and corners are called for. And it is now too 
late to vary the rule. But 1 am not disposed to go further into error 
by analogous reasoning, and to permit parol evidence to contradict or 
vary the description where there is no mark or vestige left. I n  the 
former cases there are some checks to frauds and perjuries, to wit, the 
wbarlcd lines and corners. I n  the latter there are none. For the former 
the courts of justice had something like an excuse arising from our 
processioning laws, which require the processioners to observe natural 
boundaries in  the first place, marked lines and corners in the second 
(meaning, no doubt, when called for in  the deed), and course and 
distance in the absence of the other two, and from our laws directing 

126 



N. C.] DECEMBER TERM, 1822. 

surveycrs to mark the lines and corners in  surveying vacant arid t7nap- 
propriatcd lands. But 4 can see no plausible grounds for the admis- 
sion of the evidence in the present case. I t  would place the boundaries 
of our lands at the mercy of perjured, ignorant, or forgetful men. And 
I do not think a stronger illustration can be given of the propriely of 
rejecting tl ie~vidence than the facts apparrnt upon this record. When 
running on the gut or thoroughfare, that thoroughfare is made the 
hounda~y. 111 this the surveyor was oboying the injunctions of the 
act. A honndary was at  hand, and he availed himself of i t  in his 
descril)t;on. When rnnriing next to the river, the lines are described 
by courses and distances, and they are numerous and tedious. For, 
had he designed to have made the river the boundary, the same causes 
which induced him to call fo r  the gut would have induced him 
to call for the river. I therefore think the evidence should not (226) 
have h e n  receimd. 

There is another objection made in this case, that the grant to the 
defenc?3nts for the land i r r  dispufc was i ~ o t  registered in the Secretary's 
office nvder Laws 1777, ch. 1, see. 11. I t  is dirrcted to be registered 
there, but i t  is made thc duty of the Secretary to have it done, and 
the gr:r~liee oilgbt not to be injured by his r~eglect. By the same section 
i t  is rrmcle the dnty of the grantee to have it rogistercd in the county 
where the land lies, and in case of neglect it is declared void. But this 
penalty 1s not referable to the first part of the scction, which directs 
registration in the Secreiary's ofice. That would be inflicting the 
punishment upon the innocent which is due to the guilty. Wherefore 
I am of opinion that this objection cannot be sustained. Cut there 
should bc a new trial upon the point first noticed. 

I~sT,T., J., and 'I'AYL~X, C. J., coilcurred. 
PEW ('ITRIAM. New trial. 

Cit~r7:  Rcrd 2.. Shcnck, 14 K. C., 69;  Van Pelf v. Pugh, 18 N. C., 
212. 

DES o x  DEMISE OF TATUM v. SAWYER & PA1NE.-From Pasquotank. 

1.  Lands covered by navigable waters are not subject to entry under the 
entry law of 1777. 

2. I t  is  the legitimate object of a particular description in a grant to desig- 
nate with more certainty and precision what the parties suppose to be 
yague and ambiguous in the general one; and, therefore, wherever the 

127 
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particular description restrains the general one to natural boundaries 
upon those boundaries being shown, the general description is confined to 
them. 

THE lessor of the plaintiff claimed title under a grant from the State, 
bearing date 21 June, 1819, conveying certain lands in  Currituck 
County, near Currituck Inlet, or Betsy's Shoal. The defendants claimed 

title under a grant issued 2 December, 1807, to Thomas Williams, 
(227) Joseph Ferebee, and John Williams, in the following words : 

"A tract of land containing 350 acres, lying and being i n  the 
county of Currituck, known by the name of Betsy's Xarsh or Island, 
beginning at  Herring Gut, the beginning place of John Humphrey's 
entry, running N. 79 E. 6 chains and 30 links, thence S. 86 E .  5 chains, 
thence S. 65 E. 40 chains to a turn in South Channel, then S. 13 E. 

'70 chains to a point opposite North Point, then S. 80 W. 40 chains 
along North Channel, then S. 69 W. 48 chains, then S. 58 W. 5 chains, 
then R. 32 W. 35 chains to the great shoal at the head of the channel, 
thence to the first station." 

I t  was proved that from 1777 up to the present time the land to the 
westward of B. Channel, on the annexed diagram, has always been 
known by the name of Betsy's Marsh, while that to the eastward of the 
same channel, including the plaintiff's grant, has been called Betsy's 
Shoal; and also that the whole marsh on which plaintiff's grant lies 
has formed gradually since the year 1802, up to which time it was a 
sandy beach, always covered at flood tide and dry a t  ebb. 

It  also appeared in evidence that the plat annexed to the'defendant's 
grant was not an actual survey, but had been made by direction of the 
grantees from some former plat of the same land. John Williams, and 
Thomas Williams. who was one of the grautees in defendant's grant and 
also named in the survey as one of the chain-carriers, prored that in 
the year 1800 the county surveyor actually surveyed the land, and in so 
doing extended the chain around the marsh now claimed by plaintiff; 
that this survey was made for John Williams and Joseph Ferebee, but 
that no grant issued thereon. The county surveyor proved that he did 
include in hir survey the land now claimed by the plaintiff, but in 

making the plat he was directed by Williams and Ferebee to 
(228) leave out the easternmost part of the land by drawing a line 

from the turn in South Channel N. 24 E. to a point nearly 
opposite North Point;  that he did so, and thereby excluded the land 
granted to and claimed by the plaintiff. The term marsh,, it was 
proved, is applied only to such land as is covered with salt grass, and 
not to that entirely destitute of vegetation. 
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For  the defendant it was insisted below: 
1. That tho land included in the plaintiff's grant was not subject to 

the entry laws, as it was not land when the act of 1777 regulating en 
tries was enacted. 

2. That the grant under which the defendants claimed, being a con- 
veyance of Eetsy7s Marsh or Island, ~ubsrqllrnt description was un- 
necessary, and the whole island passed. 

3. That the plaintiff's grant was made by accm-;ion to the defendants' 
lands, arld thercforc pertained to then?. 

The presiding judge instructed the jury: 
I .  T!rat the marsh claimed by plaintiff was subjcct to the entry 

laws passed in 1777. 
2. That 110 accession could belong to the defcndarrts, except such as 

was made since 2 December, 1807, the date of the grant under which 
they claim; that if the jury believed that the plat mado for the grant 
under which tbr defendanis claim was not intellded by the surveyor 
and grantees to cover the larrds claimed bv thc plaintiff, and which 
were not included within the defendants' grant or plat, that i t  did not 
cover contrary thereto. The jury found a verdict for thc plaintiff, and 
a rule to show cause why a new trial should not be granted having 
bcon discharged, judgmer~t was rendered pnrsnant to verdict, and 
tho defendant8 appealed to tliis Court. (229) 

HENDERSON, J .  Larrds covered by navigable waters are not subject 
to entr,y under the emtry law of 1777, not by any express prohibition 
i n  that act, but, being necessary for public purposes as common high- 
ways for the convenience of all, they are fairly presumed not to have 
been within the intention of the Legislature. But when the cause of 
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tha t  excmption ceased to operate, the exemption itself ceased; and they, 
like the other vacant lands of thc State, became the subject of entry. 

The next ohjcction is that  the descriptioir contained i n  thc defcnd- 
ants' patent r o ~ c  r s t11( wholr of R P L ~ ~ I  s l l larsh  or l s l u r ~ d ,  notwithstand- 
ing the l)articnlar description given of the abuttals and boundaries of 
tllo grant. This would be to derry to the particular description its 
legitimate oflice; for  i t  is the object of a particular desvription to 
designate with more ccrtaiuty and pre~cision what the partics suppose 
to be vague and ambignous in the general one. The  only limitation 

or res~rictioil is tha t  it muit  not totally contradict it .  I t s  
(230) identity ~hou ld  be plain and capablt of ascertainment. I n  this 

case i t  ~.estrains the general description to natural boundaries; 
aud (independent of the parol evidence) upon the situation of those 
natural  boui~daries being shown, the general drscription would be 
1in-ritc.d and confined to them. L u t  the p a r d  evidence which is  offered 
i n  its suppori i s  not contrary to the grant, but iu afirmance of it, and 
points out very clearly the reason why the particular description was 
i~rtroduced, to wit, the ambiguity ( a s  to their opinion of the extent of 
1:c~tsy's /slund) whicah iL location of the patent upon the lands would 
produce. And although 1 am not satisfied with that part  of the charge 
of the conrt which irrforms the jury that  if they believe it the intention 
of t h ~  surveyor not to include the la i~ds  in cm~troversy within the de- 
fendants' survey, that they would not b~ included contrary thereto ; 
for it is not the pr rs~rmrd or pr.obdlc  inien: of the surveyor or the par- 
ties which should gojerri thr  court or  jury irr .ascertaining the bounds 
of a patent, but the actual dcseription g i v c ~ ~  in the survey or grant ;  
yet, a s  the verdict is right upon the whole of the evidence, and every 
par t  thercof, it would be ns~ le s s  to award a iirw trial, for  the! result must 
be the samr. As fo the evidence given of the meaning of the word 
marsh, it  may bc observed that  the meaning of words which are peculiar 
to  a particular p r t  o r  section of the country rnay be shown bv wit- 
nesses, lwt not so as to word4 in  .gcncr'al use throlxqhout the State. 
They must be nndcrstood alike in all placcs. This being a word in  
general nsc, cannot have a local or  scctiorral mcaning put npon it by  
parol tcstimony. 

Pfix CIIRIAAI. N o  error. 

C i M :  Ward 1,.  Wi7lis. 51 N. C., 184. 
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(231 
DEN ON DEMISE OW THE HEIRS OF TATE v. GREENLEE.-From Burke. 

Where the subject-matter of a grant is within the power of the public officer 
who makes it, the grant shall not be invalidated, when i t  comes inci- 
dentally before the court, by anything cJeh,ors the grant. Aliler where 
its validity is put in issue ex direc'to, a s  on a xi. fa. to repeal it. 

E.~ec~~i'nzerv~, in which the criderrcae of title on the part of the lessors 
of the plaintiff was a grarit issued to William Tatc on 23 November, 
1802. The defcridant oBeretl to prow that William Tatc, tho grantee, 
TVRS tlw surveyor of the land, and that the plat and certificate attached 
to the grant were in the handwriting of said grantee, with, the excep- 
tion of the signature of the comrty surveyor. The certificate was in 
thew words, "Gertifi(jrJ b , ~  Wm. l ' a f r .  U .  S.; Roherf Logan, C. 8." The 
evidencc. was rejected by the court, and a verdict was returned for the 
plainiifl'. h rule for a ncw trial wits obtained, and afterwards dis- 
charged by the court, and judgment rendered for plaintiff. The de- 
fendant appealed to this Court. 

HI<;.!~ICRSQN, J Where the subject-matter of a grarit is witllirl the 
power of the public ofice]. who makes it, the grant shall riot bc invali- 
dated wben It comes only incider~tally before the court (as in a trial 
of ejcctmerrt) by anything deizora the grant. Rut I cannot bring my- 
self to believe, if the causc of its imllity in, apparent upon its facc, that 
the court must shut its eyes against the defect and declare the ?rant 
fo br rnlid. 13nt if, in such case, parol or other evidence d ~ h o r s  the 
grant in, offered, i t  should bc rpjected; not because the grant, if .true, 
in, not sufficient to avoid it, but that the party comes unprepared to 
resist or to controvert it. But where the validity of a patent is put 
in  icsuc cx d i ~ ~ c l o ,  as on a s c i r ~  facins to repeal it, there such fact may 
he proved by any competent evidence; nor is the doctrine first 
advanwd abovo at all irnpizgned in those cases where patentis for ( 2 3 2 )  
clew iriventioris upon trials at law are declard m i d ;  for the 
patent, or its substance, is stated in the pleadings, and thercforc its 
validity comes e z  d i r ~ c t o  beforc the court. For  this reason, I think the 
parol evidence was properly rejected, and that the rule for a new trial 
should he refused. 

BY .r :JE COUXT : No error. 

C i i ~ d :  Gilrhrist v. Middleton, 107 N.  C., 619. 
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DOE ON DEMISE OF STAMPS asr, OTHERS V. 1RVINE.-From Caswell. 

An execution binds property in the hands of the defendant and all others 
claiming under him from the teste. 

EJECTMENT for a lot of land in  the town of Milton. The facts of 
the case weye as follows: One James Daniel, being seized and possessed 
of the lot in question, became indebted to the Bank of New Bern, and 
for the payment of this debt the defendant Irvine became security. A 
judgment mas obtained at the instance of the bank against said Daniel 
in the county court of Caswell, which met on the second Monday of 
October, 1820. On the 1st of Kovember following, -a fi. fa. issued 
on said judgment, which was tested on the second Monday of October. 
By rirtue of this f i .  fa. the sheriff levied on the propelrty i n  dispure 
and returned the execution to January, 1821. A writ of venclitioni 
erponus was then issued, under which the sheriff exposed the lot to 
sale, and the lessors of the plaintiff became the purchasers. James 
Canicl, for the purpope of indemnifying his surety, the defendant 
Tmine, on 17 October, 1820, which was suhsoquent to the judgment 

obtained in Caswell County court, conveyed the land, which is 
(233) the foundation of this suit, to one Ogilby, in trust to indemnify 

Irvine; and Ogilby, as trustee, conreyed the same to the defend- 
ant Irvine, after January, 1821, but previous to the sale by the sheriff 
uuder the writ of vend i t ion i  expollas. A judgment was rendered for 
the plaintiff in the court below, whereupon the defendant appealed. 

&Iurphey f o ~  appella.nt. 
Ru f l in  for appellee. 

The case was submitted without argument. 

HAT,L, J .  The execution binds the property in  the hands of the 
defendant, and all others claiming under him, from the time that i t  
hears teste. 1 Term, 729 ; 1 Salk., 320 ; 1 Ld. Ray, 252 ; 1 Comyn's, 35 ; 
16 East, 278, note. I therefore think the rule for a new trial should 
be clischarged. 

BY THE COURT: No error. 

C i t e d :  P a l m e r  v .  CZadce, 13 K. C., 357; D e a v ~ r  2'. Rice ,  20 N. C., 
569; T I r ~ d n g  v .  R p h e y ,  30 X. C., 65. 



S. C. ] DECEMBER TERM, 1822. 

DOE ON THE DILMISE OF THE TRUSTEES O F  THE PROTESTANT EPISCO- 
PAL CHURCH O F  NEWBERN v. THE TEUSTEES OF THE NEWEERN 
ACADEMY.-From Craven. 

A possession of thirty-five years under an act of the Legislature gives good 
title in law, even though such act be unconsli tutrc?~nl.  

~ J L c r ~ e x ? . ,  brought to wcover possession of a lot of land i i r  Ncw 
Bcrn. The lot was, prior to the Fear 1776, purchased and granted for 
the support of the ministry of the Protestant Episcopal Clrurclr of 
S e w  Rern. The lessors of the plaintiff occupied tlra lot as a glebe 
under this grant urrtil the year 1787, when the defendants entcred into 
possc~sioii thcrcwf. mid I r x ~ c  co~rti~lued ill the possession ever 
bin(.(, claiming title under a i l  act of thc C~eirc~al hsscinbly passed (234) 
i~ 1786. which after :r lccital ia the prcarrllole ihat the lot of 
land in New Beirir, cor~irr~oi~ly known by the appellation of the glebe, 
would tend to increare the funds of the academy in said town if the 
same were vested in the trustccs thereof, procecds to onact that the same 
hc veqtcd in the said tiustees, and anthorims them to take possession 
of t h ~  same. The above statement of facts was submitted, by the con- 
sent o f  partics, to the1 court below, with thc qucstion arising thereon, 
viz. : Whether the l)laintifl-'s were barred of their right by the act of 
limitations? The court decided that they were so barred, and rendpred 
judgment for the defendailts acco~,dingly. The plaintiffs appealed to 
this Conrt. 

The  case was submitted, without argi~ncnt  by Zlawli,s for the ap- 
pellai~t, and G'asfon for the appellee. 

PER CFRIAM. A possession of thirty-five p a r s  under an act of 
Asscrnbly must doiibtlcss be considered a good title in law, accordiirg 
to the reason of all the decisions which have bcen made touching color 
of titlc. I t  is not perceived on what ground any valid objection could 
be made to i t ;  for every presumption is to be made in favor of an act 
of the Lrgislature, and supposing i t  to be unconstitutional, r o n  constat 
that this was known to tho defendants, and i t  still afforded a color of 
title. The judgment must bp 

PER CUEIAM. Affirmed. 

Cited: Rron  11. finson, 53 N.  C., 348; JlcConnelb v. IlIcConnd1, 
6 4  N.  C., 344; El7ington 71. Ell?;n,gton,, 103 N.  C., 5 8 ;  Nca7 v. Nelson, 
117 N.  C., 405; Etcrns 21. S t ~ w a r f ,  162 N. C., 366. 
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(235) 
DOE ON DEMISE OF GWYN & WAUGH v. STOKES & WELB0RN.-From 

Wilkes. 

1. A. and B. aTe in possession of the same land adversely to each other. 
While i n  this situation a deed for the land is execuled to A. by C., who 
has both possession and title. 'A. then having thus acquired title to the 
land, the law adjudges his possession the rightful one; and an ac- 
knowledgment by C. under these circun~stances, a t  the time of executing 
the deed to A., that I3. has the po%session, shall not be sufficient to de- 
stroy the title made by his deed to A. 

2. The maxim, "Nemo audiendus est  suam turpi tudinem allegare," does not 
apply, a t  least, to instruments not nego,tiable. 

EJECTMENT, in which the lessors of the plaintiff made title under a 
grant issued 3 March, 1779, and by a regular succession of conveyances 
showed t*he title to be in one Jocl C7handler on 1 August, 1812. They 
then produced a deed from Jocl Chandler to dames Qwyn, one of the 
leswrs, and to David Waugh, who afterwards died, having devised his 
interest in the land to William 1'. Wangh, the other lessor of the plai~l- 
tiff. I t  was proved that the land had been ill the uninterrupted pos- 
session of some one of those through whom plaintiff dcduced h?s title 
from 1779 until November, 1814. The defendants offered no evidence 
of title on the trial below, but introduced the deposition of Joel 
Chandler, from which i t  appeared that the deponent lived fornierly 
on the lands in dispute, which were claimed by tho Moravians; that 
in  consequence of having heard that the defendants Stokes and Welborn 
had an indisputable title to the lands under the Moravians, deponent 
offered them for sale at  a price much below their value, and accordingly 
contracted with James Gwyn, Jr., and David Waugh for the sale of 
the lands on the following terms: Deponent, upon the payment to him 
of $100 by Gwyn and Wauph, was to convey to them all the titla which 

he had to the lands, but was not to deliver to them the possession 
(236) thereof. On the day on which deponcnt removed from the 

lands the delfendant Welborn came to the house of deponent on 
the land? artd offered deponcnt ten dollars if he would say he (de- 
ponent,) had no possession when he removed from the landcl. Wolborn, 
in  a very short time after deponent left the house, took possession 
thereof; and soon after, on the same day, Qwyn and Waugh came to 
the house and found Welborn in  possession of it. Having failed in an 
attempt to force Welborn out of possession, they asked deponent 
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if he would execute to, them iL conveyance according to the cor~tract 
made between them. noponent did execute to then1 s u ~ h  a conveyance, 
rema~king  to them at the time that they perceived Welborn had ob- 
tained actual posseslsio~l of the lands in qucstiorl and claimed them 
under the Moravians. The plaintiffs then proved by one of the sub- 
scribing m~itnnsses to the deed from Chadler.  that, on entering the 
house 012 the day alluded to in the deposition, hc found there the de- 
fendant Welborn; employed in  fastening the windows of the house, who 
proposed to ~vitness to become his tenarlt ; that or1 leaving thc house 
he 'saw Cwyvn and Waugh, who, together with Chandler, came into the 
portico of the house, whcn the; deed was executed by Chandler; that a t  
this time Welborn was in the house and knew that the party was in 
the portico, but made no objection to their coming on tho land or into 
the portico, simply remarking to Chandler that i t  behooved hirn to be 
carefid of his acts. Chandler's wagon was then standing a t  the door, 
loaded preparatory to his removal. The plaintiffs objected to the 
readiug of Chandler's deposition, but the court overruled the objection. 

On this evidence a verdict was returned for the defendants, and 
plaintiffs rnorwd for a new trial. The motion was overniled, jndgmcnt 
rendered pursnarlt to the verdict, and tlic appeal of the plaintiffs prc- 
sented the case to the consideration of this Court, where it was sub- 
mitted withont argument. 

HATJ, J. The plaintiff's title, I think, is satisfactorily n~lrde (237) 
out from the first grarrtee. No obje~etiori is made to it before 
tho deed from Chandle~r to them a t  which time it i s  alleged Welborn 
had an  adverse possession. and on that account that deed conveyed no 
title. 

I t  appears that Welborn had possession of the house at  the time the 
deed was executed to Gwyn and Waugh, but it also' appoars that Gwyn 
and Wangh werc upon the land a t  the same time, and they were 
all upon i t  by tlic conser~t of Chandler, and while i n  this situa- 
tion the deed was executed to the plaintiffs; they then had title 
to the land, and having title the law adjudges t h d r  possession the 
rightful one. F ~ Y  this reason I think the mle for a new trial should 
be mado absolute. With respect to Chandler's deposition, T see no 
reason why i t  should not have been relad. T t  was offered by the de- 
fendants; if Chandler had warranted the; land to the plaintiffs, and i t  
proved anything in  favor of the defendants, he would have been giving 
evidence against his own interest. The maxim, nemo audiendus est 
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suam tu~y&&wrn allegam, docs not apply, a t  least, to unnegotiable 
instruments. 

TAYLOR, C. J., and ~ I E N D E R ~ ~ X ,  J., concurred. 
PER CURIAM. New trial. 

Cited:  Gwyn  v. Mrc.llborn, l b  N.  C., 313; Jlrdye v .  Houston,  34 
N. C., 115. - 

BIAOUNT v. PATTON.-From Buncombe. 

A will was executed in Tennessee, and from the certificate of probate on the 
exemplified copy produced here, i t  appeared that  but on,e witness swore 
that he subscribed t h e  will as  witness in the presence of testator, and 
the other witness to the will did not appear to have been sworn at  all. 
Held,  that  such will should not be read in evidence. 

TREJPASS, quare dc~usiirn frrgi i ,  in wl~ich it was mcessary for the 
plaintiff to show title to the Ia~rd i l l  dispute. Tlrc title set up was a 

dc~lise to thr plaiutifi in the will of Joh~z Strother of the State 
(238) of Tennessee. TEw c,xc.cution of the will appeared lo he attested 

by two subscribing witnesses, arid an exemplified copy thereof 
was producxcd in the court below, with a certificato of probate in the 
following words: "Thc last mill and testament of John Strother, 
deceased, bcing cxhibilcd in ope11 cciurt, was  proven thus: John 'Drake, 
one of !be snhscribinq M itnesses, being sworn, saj  s that he helicvrs the 
testator was in his right mind at tho time he executed said last will 
a d  testament, and that hc subse~ilxd his name as such i n  the presence 
of thc testator. Ordered by the conrt that it be recodcd a t  Icngth." 

The eaurt Idow instn~cted the jury that the probate of the will as 
certified was not s~ifl'eicnt to corrrey real property under the laws of 
N o ~ t h  Carolina, and a verdict W A S  accordingly rendered for thc dcfend- 
ant. .A motion for a new trial on the ground of misdirection as to the 
certificate of probate way disallowed, and judgment haring boo11 ren- 
dered for defendant the plaintiff appealed to this Court. 

, 
Gaslon and Seazcell in support  o f  f h e  moi ion.  
Wzlson contra. 

(239) TAYLOR, C1. J. Whcther the probate offered i l l  this case is 
admissible evidence depends on the construction of sereral acts 
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of Assen~bljr passcd on the subject, and the just application of some 
legal principles, the observance of which is important to the security 
of property. 

A comparison of section 11, ch. 204, Laws 1784, with sention 5 of 
29 Car. IT., ch. 8, will show b e y o ~ ~ d  controversy that our 1,cgislature 
had that in view; and that, with the exception of the number of wit- 
n e s s ~ ,  the oniission of the word ('attested," and the adoption of that 
part of the Stat. 23 Gro. 1 I., which rendcrs void a devise to a 
witness, it was their design to avail thenlselves of so much of (240) 
the said statute as prescribcs the essei~tials in  executing a will. 

Wlrerever title to land is claimed under a devise by that statute, the 
devise? must produce the or.igimul will in court, and establish its exccu- 
tion by proof i n  the manner required by law. But in this State 
probates are received ill evidence, and attested copies of wilIs are made 
testimony, except where fraud or irregularity is suqg~st.trd; and  in such 
cases the original will must bc eshihitcd. As the probate of a will 
upon tho trial of an cjectrnei~t can be admissible evidence solely upon 
the ground that thc connty court recc~iving i t  admitted the will to 
record npon proper proof of it,s execution according to the act, i t  
follows that, the cases decided upon 29 Car. TT. relative to the execu- 
tion of wills must furnish criteria by which to ascertain wbother a 
probatc in  this State bas bcen properly received. There is no other 
sure wag of enforcing the statute; since if evclry probate were admis- 
sible, the effect would be to repeal it, and thereby to leave to the county 
courts to pmnounce on the manner in which a will shall be proved, 
whether hp a witness or by cvid,>nce of the hantlw.riting. 

The effect of the act of 17P+ is to pr.rvcnt the court from seeing the 
intention of the testator to dispose of his real estate, if in truth he has 
not done it with the solemnities enjoined by the statute. I t  is true 
that the co~lrt  cannot read a will without thc words "real estate" in  it, 
but thc act of 1'184 binds them to sag that if a nian by a will unattested 
by two witnesses gircs his real estate he did not nlean to give i t  811. 
2 Ves., Jr., 652. 

W b l e  a will is not rontestcd, one of thc subscribing witnesses is 
sufficient to have i t  recorded; and so upon the proof of a will, upon a 
trial a t  law, one of the witnesses is sufficient to establish it. 1189, 
ch. 30. 

By asc~rtaining what facts and circumstances snch witncss '(241) 
is requircd to prove for that purpose, it will be readilv eeen what 
proof is necessary to admit the will to record. Besides the sanity of 
the testator and his signii~p OT ackuowlcdgment, both of which are 



I X  T H E  S U P R E M E  COURT. r9 

shown in  this case, it is also necessary to prove the subscription of tho 
wi tn~sses  in  the testator's preSfTJCe. 

But although one witness is  ~uficieir t  to prove the d l ,  yet it i s  
Ilecessary for that one to prove all that  is  necessary to establish i ts  
validity. Holt, 744. And if thc other witilesses even refused to 
verify their attestation, the proof of tlicir handwriting is  sufficient, 
if onlv onc ~vitness proved the other circunistances of the execution. 
Lord Camden, speaking of the mdlrod of proof iu a cdourt of coinmon 
Jaw, says: "One witness is  suffkient to  prove what all thrce haae 
,~ttested, and though that  witncm must be' a subscriber, yet  that is  owi11,rr 
to tho general common law rule t h d  where a ~ i t n s s s  has subscribzd an 
instrument he rnust always be produred, because' he is the best evidence. 
This, we see, in common experizncc, for  after the first witness has beer1 
~xan i incd  the will is  always read." 

'l'hc objection that  no 11otic.e i s  taken in the subscriptioil of' the fact  
of ils having bcen dorw in the prescncc of the testator iid not lal id,  
for that  ccremony is nol required hy the act of 1784, and whether i t  
were PO (~xprcssed or not, i t  must be provcd to liavc been so done to the 

' jury, under 23 Car. TI., and now by analogy to the county court. TLrir 
j>c,'nt has been directly dccidtd. Comyn, 531; 2 Strange, 1109. 

I t  t h ~ n  appears from the proloatc tha t  a will of real property has been 
p r o ~ e d  only by one witncss; and thcre is no ground to presume either 
tha t  proof of his subscription in  the presence of the testator o r  of any  
subs~riptioir by thn othcr mitneas was made to the court directing the 
probate, which. if so made in this State, would be clearly inadmissible 
i11 evidence. F o r  tho act requires the subscription of the witnesses 

to be made in the presence of the testator, for  the purpose of 
(242) guarding aSainst fraud, and to prvent the substitution of a false 

will i n  the place of the t rue  one. 
1 think i t  by 110 nlcans probahle tha t  a probate of- this kind would 

be deemed admissible in  Tennessee, whcre the act of 1784 has been in 
force. R u t  e ~ e n  if the law be altered, and a will of land attested by 
only one m-itness is si~fficicnt to pals& the title to land there, it can have 
no effect upon a title to land in this S ta te ;  for  i t  is a principle founded 
i n  reason, and confirn~ed by a n  uniform current of authorities, that a 
title to land can be acquired and lost only in the manner prcscrihed by 
the law of the place where such land i s  situate. Every person, says 
Lord Rcnyon, having property in  a foreign countlby may dispose of it i n  
this, though, indeed. if there be a law i n  that country directing a par- 
ticular mode of conveyance, that  must be adopted. 4 Term, 492. And 
the devise of land must necessarily depend upon the law of the country, 
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for where an Englishman, being beyond sea, made a will disposing of 
land in  England, it was held void because it had but two witnesses. 
2 P. Wns.,  290. A writer on the civil law whosc decision on this sub- 
ject is often quoted with app~-obatioi~ maintains that a State affixes 
certain rights to the dominion of real property and is therefore inter- 
ested in its disposal, and could not, without great ir~convt~nit~ncs, suffelr 
i t  to be conveyed with its incidental rights by the laws of another and 
contrary to its own laws. 2 Huberus, 13;  1 Tit., 3. 

I n  opposition to these principlels and authoritiesl, i t  would be giving 
a loose and mischievous construction to chapter 23, Laws 1802, to 
coiisitlcr i t  a? giving validity to dcleds and wills executed in other States 
ior  lard ill this, and thercby to ~ e p c a l  all our acts which so 
anxiously prescribe the modes of transfer ill all caws where (243) 
they happen to conflirt with the laws of other States. 

But its only object was to authenticate the copies of those instru- 
ments, such as they are-not to decide upon their legal efficacy or opera- 
tion, but to leave that to the courts where a title might be controverted. 
This, T think, is conclusivclg shown by two cxpre~sions in the act itself: 
one is that a copy from another State can only he received where the 
original deed or will cannot be obtained to register in the county where 
the land lies; hence the copy, to be admissible in evidence, must bc: of 
such a deed or will as would be admitted to record in this State. This 
test, applied to the copy offered here, effectually excludes i t ;  for it has 
been shown that a will so proved could not be admitted to record in 
this Stale. And the c.onclusion of the act points to the pame criterion, 
"It shall be admitted in  the same mnnner as a copy from any of the 
registers' or clerks' offices" in this State. 

Tho Constitution of the United States and thc A d  of Congress 01 

1790, ch. 11, which have also bcen relied on in favor of this probate, 
do not advance the argument in its support. The act, after providing 
for the modo of authenticating the records and judicial proceedings of 
the Ptate C O I I ~ ~ S ,  declares "that they shall have such faith and credit 
giver1 to them in every court within the United States as they have by 
law or usage in  the courts of the State from whence the said records are 
or shall be taken." Admitting that a court in Tennessee should be 
called upon i n d i ~ e c t l y  to decide upon the title of land in this State- 
for rlirectly i t  could entertain no jurisdiction i p  the case-the estab- 
lished principles of judicature -would necessarily lead to the inquiry, 
how land is  devisable in  this State, and upon ascertaining that two 
witnesses are necessary the probate now offered would be rejected thew. 
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For  these I art1 satisfied that the evidence was prop- 
(244) erly rejected, and that a new trial ought not be awarded. 

A ,  J 13y Laws 1184, ch. 204, see. 11, no last will or testament 
shall be good or sufficient, eithfir in law or equity, to convey or give 
any estate in lands, otc., ,unless such will shall have been written in the 
testator's life and sigiied by him, ctc., and subscribed in  his presence 
by two witnesses at least. no one of which shall be interested in the 
devise of said lands. 

Tltis is a general law and erriblaces the case of all wills wherewr 
inado in which lands are dc\Ged that lie within the limits of this State. 
I t  belollgs to the Legislature to inalcei such rqgulations as to them may 
seem riqht as to tho titles of land within the State. 

By Lsws 1783, ch. 225, all probates of wills in  the county courts 
shall bo sufficient testimony for the devise of real estates, and attested 
co1)ic.s of snrh wills, or the records thereof, by the proper officer shall 
and lllRy he qivcn in evidence in the same manner as the originals. 
By this a d  ample provisicn is made for giving in  evidence all wills 
made within the State, a i d  by the act of 1502, ch. 623, provision is 
made for giring wills in  evidence, which may he made without the 
limits of the State, as follows: "A copy of the will or deed, after the 
qaincx has b e ~ n  proved or deposited agreeably to the lams of the State 
wherc the persons died or made the same, being properly certified, either 
i~cw>rtii~:g to the act of Congress passed in May, 1790, or by thc proper 
officer of said State, etc., that then the said copy shall be read as 
evidence in  the courts of this State, and shall be admitted in the same 
rnar~ner as a copy from any of the registers7 or clerks' offices therein." 
Irr this case there is no objection made to the authentication of the 
will of John Strother, but i t  is objected that i t  has been proved by but 

ono witncss, and the proof made of its execution by that witness 
(245) is set forth ~ w h a t ; m ,  and the idea is excluded that it was provcd 

by that witness in any other way. There is no ground on which 
to infer that this witness proved that the other witness subscribed his 
name in  that character in  the prcsence of the testator, and I ihink the 
objcclion a good one. 1 think the 1,eqislature intended by the act of 
1802 to point out the way in which wills made out of the Statc should 
be antlrenticated, but not to give validity to them, or, i n  other words, 
to repeal the act, of -17'84 requiring two witnesses, provided they were 

, not made conformablg.thereto. This wodd bo to require less proof of 
wills made without the State than of those made within it. I think 
they intmdcd that the will n ~ i ~ h t  be read when properly authenticated, 
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but not to give validity to a devise of lands unless made agreeably to 
the lavi of the land. I t  has been thought i n  argument that chapter 308, 
Laws 1789, probably had some bearing on the case. Tha t  act declares 
that  n written will with ~ i t n ~ s s a s  thereto shall be proved by a t  least 
one of the subscribing witnesses. The title of that  act is, "An act to 
amend an act entitled an  act concerning proving of wills, etc., passed 
in the year 1715." I t  points out the place and manner of proving 
wills, as above stated, and makes many regulations concerning the 
estatee of deceased persons not connected with the present question. 
I t  never once speaks of the act of 1784 requiring two witnesses to a 
will, and I cannot bring myself to believe that the Legislature, by any- 
thing they have there said, intended to repeal it. Indeed, I think the 
two acts may stand well together, for, by the latter act, if the will is 
proved by one witness, who also proves that  another subscribed as a 
witness, as the law requires, the act of 1784 is  satisfied; besides, if it 
should be proved only by one witness, it would be sufficient to pass 
personal property, and on that  account the will should be admitted to 
record. Bu t  in  case the will is contested, the act of 1789 goes 
further than the act of 1784; i t  then requires the production of (246) 
all the living witnesses, if to be found. 

For  these reasons, believing that  the act of 1184, requiring two wit- 
nesses to a will of lands, whether made within or  without the State, has 
not been repealed, I think the rule for a new trial should be discharged. 

PER CURIAX. No  error. 

Cited: Morgan v. Bass, 25 X. C., 245; I n  ye Thomas, 111 N .  C., 
413; Moody v. Johnson, 112 N.  C., 800; W7atson v. Hinson, 162 N. C., 
79. 

THE STATE v, ARMFIELD & WRIGHT.-From Surry. 

An officer cannot break open an outer door or window to execute civil process; 
and if the door be partly closed by those within, who are resisting the 
entrance of the officer, and be not entirely shut, the officer is guilty of a 
trespass should he oppose them with force, and thereby gain an entrance. 

~ ~ T C T ~ ~ E N T  for a forcible trespass in breaking and elntering the 
dwelling-house of one William Yatterson, the case presenting the fol- 
lowing facts : 
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The defendant Wright was a constable, and had in his hands writs of 
fi. fa. against the property of William Patterson at the suit of the other 
defendant, Armfield. Wright, accompanied by Armfield, went towards 
the house of Patterson for the purpose of making a levy, when a mem- . 

ber of the family of Patterson, seeing their approach, jumped into 
the hoi~se, and, for the purpose of preventing the entrance of the de- 
fendants, attempted to shut the outer door and while in  the act of 
shutting it, but before it was entirely closed, the defendant Wright 
pushed against the door and entered the home. The door was so far  
closed that it could not have been opened without the exercise of fome 
force. The other defendant, Armfield, was present. 

The cowt below instructed the jury that if the defendant Wright 
forced the door in the manner represented, notwithstanding he came 

as an officer to execute civil process, he was a trespasser, and if 
(247) the other defendant was present, siding, abetting, and assisting, 

he also was guilty. The jury found the defendants guilty in  
manner and form as charged in the bill of indictment. A rule was 
obtained to show cause why a new trial slhould not be granted, which 
upon argument was discharged by the court, and judgment was ren- 
dered against the defendants, from which judgment the defendant 
Armfield appealed. 

TAYLOR, C, J. I am of opinion that the charge of the court was 
correct in this case and that the defendant was properly convicted. 
The law is clearly settled that an officer cannot justify the breaking 
open an outward door or window in order to execute proce~ss in a civil 
suit; if he doth, he is a trespasser. A man's house is deemed his castle 
for safety and repose to himself and family, but the protection thus 
afforded mould be imperfe~ct and illusive if a man were deprived of 
the right of shutting his own door when he sees an officer approaching 
to execute civil process. If the officer cannot enter peaceably before 
the door is shut he ought not to attempt it, for this unavoidably en- 
dangers a breach of the peace and is as much a violation of the owner's 
right as if he had broken the dcor at first. 

The case cited for the defendant from 5th Coke's Reports only shows 
that the privilege of a man's house is confined to the occupier or any 
of his family who have their domicile there, and shall not protelct any 
person who flies thither, nor the goods of any person conveyed there 
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to ~ r ~ ~ c i l t  any lawful cxecutiou or  to escapo the ordinary process 
of the law. There the owner shut ihc  door. to protect the goods of (248) 
a s t r a ~ ~ g e r  after the ofirer had shown his process and offered to 
execute the same, and after he had given notdce of the cause of his 
coming and requested to h a m  the doors opened. And certainly shutting 
thc door could not lessen the right which the officer had if hc had 
foinld it shut on his arrival. Thc judgment must be affirmed. 

BY TILE COUBT : No error. 

I :  Sutton 71. ,illison, 47 3. C., 341; 8. 1.. TVhitalier., 107 N. V., 
804. 

STATE v. ALLEN TW1TTY.-From Lincoln. 

1.  Upon an indictment for uttering forged money knowing i t  to be forged. 
evidence may be received of former acts and transactions which tend to 
bring home the srienter to the defendant, notwithstanding such evidence 
may fix upon him other charges beside that on which he is tried. 

2. An affidavit for the removal of a cause which does not set forth the rea- 
sons of affiant's belief that justice cannot be done in the county from 
which i t  is removed is insufficient. 

3. An indictment for forgery should not only set forth the tcnor of the bill 
or note forged, but should profess so to do. 

4. In  an indictment under the act of 1819 to  punish the making, passing, etc., 
of counterfeit bank notes. if the note alleged to have been passed be of 
a bank not within the ' s ta te ,  the indictment should aver that such a 
bank exists as  that by which the counterfeit note purports to have been 
issued. 

T:IE defendant was indicted undor the act of 1819, more offectaally 
to pixnish the making, l~assing, or attempting to pass counterfeit bank 
notes. Th? indictment contai~wd two counts. I n  the first, the defend- 
ant was charged with passing as true to William Erwin "a falsc, forged, 
and counterfeited bank note, purporting to be a good, genuiire notc, 
issued by order of the president, directors and coinpany of the 
Farmers Bank of Virgiiria, which said falsc, forged, and coun- (249) 
terfeitcd note i3 in m h s t n n c ~  as follows, to wit :" The note was 

- 

then set out in the indictment, and appeared to have been issued by the 
president, directors, and company of the Farmers Bank of Virginia, 
payable to "Ch. Johnson." 

143 
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The second coaut charged the defendant with an intent to defraud 
"the corporation of the State Bank of North Carolina," and with pass- 
ing as true, to William Erwin (who was age111 of the said corporation) 
"a false', forged, and counterfeited hank note, purporting to be a note 
issued by order of the and d i rec tom of the Farnrers Bank of 
Virginia, which said note, lasit above mentioned, i s  in S U ~ S ~ U ~ ~ C C  a3 
follo~us, to wit :" The note as seL out in  this co~mt appeared to have 
been issacd by the president, directors, and company of the Farmers 
lllnrlk of  Virginia, payable to "P.  IT. .John,~tov." On the trial below, the 
bill offered in evidence showed the name of tho payee to bci spelled 
P. IT. tTohnsion,. Tt was objected by defendant that t,hcre was a va- 
rianrc between tho bill as set o11t in  the indictment and that, offered in 
evitlcncc. aild that therefore it shoi~ld no! be in'rodnwl, hilt tllc coui t 
overruled the objection and thc bill was read to the jury. 

1 I h e  passing of the bill by the defendant to Erwin as agent of the 
State Bank was proved, and it was also proved that the bill was origi- 
nally for five dollars, and had bcm altered to a bill for fifty. 111 order 
to show that defendant k n ~ w  the bill to be counterfeit (a fact charged 
in the indictment, and material in constituting the crime under the act) 
the State called on witnesses to prove acts and declarations of the 
defendant at  different periods previous to this transaction in relation 
to other counterfeit bank notes, as circumstances to show his gencral 
acquaintance with bank notes and his skill in ascertaining whether 
thcy were genuine. The evidence was objected to on the ground that 

it must be confined to notes of the s a w  7cind, or purpo~ting to 
(250) have been issued by the same bank as the one now in question. 

The court refused so to restrict the evidence. A witness, Terrell, 
then, proved that twenty years or more ago be was intimate in the 
defendant's family, and defendant had on one occasion taken the wit- 
ness npstairs and showed him in  a chest a large bundle apparently of 
bank notes, in shelets and not signed, and observed to him that they 
mere remarkably wcll executed and that a young man of character 
might make his fortune with them. I t  was further proved by two 
witnesses, Dalton and Lynch, that a tree had been seen in  a secret phcr 
near defendant's house with a hole bored through it and some small 
flat blocks near i t ,  and a t  the same place was a churn and a quantity 
of paper in  tho state of pulp; that the defendant had said that hc had 
a way of making money, not, however, from his farm. Other witnesses 
proved that the defendant had been repeatedly seen a t  various timels in  
the possession of large quantities of bank notes, and that he  had also 
declared he was in the habit of making spurious money; that he could 



a t  any time procure countcrfeit money that could not be detected, and 
that the proper mode of altering bills was to extract tho impression of 
the number from the bill, and to make a new number with a different 
plate. To witnesses with whom defendant had been intimate he  had 
made these declarations, and in paying one of thelm money at different 
times ha had said that particular bills, which he exhibited, wore not 
good, and that therefore he would not pass them to him. Mr. Roane, 
a gentleman of the bar, testified that shortly after his coming to the 
bar, and when almost a stranger in  the country, he had on some occa- 
sions been employed by the defendant to conduct suits for him, and tbat 
i t  was the habit of the defendant, after talking to the witnessi relative 
to the sixits, voluntarily to  make remarks as to the suspicions enter- 
tained of his (defendant's) counterSeiting; that on one occasion he said 
he could procure the services of master workmen, and, to con- 
viuoe the witness, produced a letter which he said was from a (251) 
workn~an who had quarreled with his employers, Murray, Draper, 
Fairman & Co., and who had offered to execute plates for the de~fandant, 
and 3s a sgecimeln of his abilities had forwarded to the defendant a bill 
for five dollars; defendant then took a bill ont of the letter; said it was 
a coimtcrfeit, but notwithstanding it was very wall executed; the de- 
fendant also said that hc was in  the habit of making and passing bad 
money. The agent of the Stato Bank proved that in 1814, when coun- 
terfeit notcs of the Bank of Cape Fear for three dollars, signed with 
the name of John Hogg as cashier, were in  circulation, he had refused 
to take any notes for three dollars on that bank; that, having declined 
receiving one offered by some person, the same note, was brought back 
to the hank in  a few weeks, accompanied by a letter from the defend- 
ant, which informed the witness that he "might receive this note, for 
nonc of the three dollar notes with tho name of Joshua Potts were 
counterfeit," and added that the infornlation might be useful to witness. 

The court, in addressing the jury, called their attention to the prin- 
ciple upon which most of the evidence offered had been permitted to 
go to them; that i t  being incumbent on the State not only to prove the 
passing of the bill as charged and its falsity, but also to bring home 
to the defendant the knowledge of the bill's being counterfeit, and the 
in!ent to defraud as charged in passing it, thej~ were, to look more 
particularly to the part  of the cvidencc relating to the passing of the 
note and more immediatcly connected with it, but that in ascertaining 
the Fnowledg~ of the defendant that the note passed was counterfeit 
they wero a t  liberty also to look to the other acts and declarations of 
the defendant as going, in connection with the evidence morel imme- 



I N  T H E  SUPREME COURT. C9 

diatcly relating to the transaction, to show thom how fa r  he might 
have been deceived as to the genuineness of the note in question, 

(252) or, on the contrary, as going to satisfy them that he must have 
been so wcll acql~ainted with bank paper that he could not w d l  

have h e n  ignorant of the true character of this bill. That, in rela- 
tion to t h ~ s e  acts and declarations of the defendant, the more distant 
and drlached tlrcy were in  point of time thc less relation they had to 
the transaction about which the jury mere inquiring, and the less weight 
ought tl& to have in forming their opinion, and more particularly in  
relation to thc cviderice of Terrell, Dalton, and Lynch; that circum- 
staiwes so detached must bc exceedingly light, and that no part of the 
evidonce in relation to the defendant's previous conduct or declarations 
was to be considered by them as offtired for the purposct of proving 
that he had conlmittcd the crimes or acted improperly on other occa- 
sions, but only as circumstances which might aid the jury in ascer- 
taining whetlzer the defendant knew the note in question to be counter- 
feit at the time lrc passed it. 

The jury Sound the defcndant guilty; a motion was made for a new 
trial, which was refused, and thc court pronounced judgment against 
tho defendant. from which he appealed. This Court requested the 
defendant's counsel to confine his remarks to the grouilds on which hc 
relied for a new trial. 

Ouston for defendant. 
T h e  Aitorncy-General and Wilson,, so7icito~s, for the prosec7rtion. 

(255) HALL, J. The first question arising in this case is whether 
a new trial should be granted on account of the introduction of 

improper testimony on the trial below. The inclination of the mind 
of a iil:liorif\ rf the Court is that it ~hould not, :rnd tll2It iirrprc~ssion 
is produccd from the principles laid down by Foster High Treason, 
245-6, and the casei: read from 1 Ros. & Pull., new series, 92, and 
1 Campbell, 323. Thcsc authorities seem to go the length of proving 
that whero an offense consists i n  a knowledge of the thing done to be 
unlawful, evidence may be given to bring home that knowledge to the 
prisoner, although a disclosure of other facts and transactions for 
which the dcfrndant is not then on trial, may be the consequence. Cut  
such disclosnre should not prejudice the prisoner; his moral character 
should be sacred under the maxim that every citizen is presumed to be 
innocent until the contrary appears, and that presumption ought to 
bc done away with only by evidence proving circumstances connected 
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with the comnrission of the offenso for which the prisoner is then on 
trial. E'or instancr, if it were given in evidence that the prisoner had 
countdai ted bank notes, this evidence might be used to show that in 
all probability he llad a knowledge that the note which hc was charge& 
with passing was a counterfeit note; but not to ellow that because he 
mas wicked enough to forge bark notes at oria tinre with an evil inten- 
tion, i t  was to be lwesumc'd that lrtv was wicked rnough at another time 
l m ~ w i n g i y  to puss as good a counterfeit note. The y ~ ~ o  animo with 
which he passed tllc note is to be collected from the concomitailt cir- 
cumstances. The ability to conimit the crime may be show11 from 
otlrer distinct facts; the intcntion with which the thing was done 
(chasged as a crime) nmst be proved only from all the circumstances 
of tlm c3ase which attcndcd the doing it. For these reasons, I think a 
new trial should not be g ran td .  

Onc questiou that is brought before the Court, by way of arresting 
the judgment, is the affidavit mado for thc removal of the trial  of the 
indictn~crrt from Burkc to Lincoln. The first act on this sub- 
ject was passed iu IbC6,  ch. 693, see. 12. That act declares that (269) 
a iemoval shall take place or her^ a party states on oath "that 
there we probable grolunds to believe that justice cannot be obtaincd in 
the cymntp in  which," ctc. I n  the year 1808 another act was passed on 
the samc subject, clr. 74.3. Thai act declares "that no cause, caivil or 
criminal, which is or may be pending irr any of the Superior Courts in 
this State shall be removed to thc Slxpcrior Courts of ally other county, 
unless on oath made, in whiclr the facts whereon deponorrt fonnds his 
belief that justice cannot be obtained in  t h ~  rounty whcse the suit is 
p e n d i ~ y  sllall bc set forth, so that the judgc may decide upon such 
facts mlrcthcr the belief is well founded." The affidavit for removal 
in  this tasc states that dcpo~rent believes that the State cannot have a 
fair n ~ l t l  impartial trial in the county of Burke. I tl-riirk this affidavit 
falls short of tho act in 1808, because the facts on which deponent 
founds his belief are not set forth; of course the Supcrior Court could 
not deric'o upon them. Tt was that the eoixrt might haoc i t  in its powpi 
to do so that the act of 1806 was amended by the act of 1808. The 
pr i so~~es  h a d  a right to be tried in Burke, where the offense is charged 
to havo been committed, lrnless the trial was removed to Lincoln in  
that may (and in  that only) which the law points oat. The affidavit 
for rprnoval did not wt  forth the facts on account of the cxistenca of 
which the trial was prayed to bc removed; 1 think that the objection 
founded on that olnimoll a good one. I f  such facts had been set forth, 
the judge of the Superior Coilrt, and he alone, m ~ ~ s t  haue decided on 
them. 

147 
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Another objection is made to the indictment, and is dl-awn from the 
act of Assembly on which this prosecution rests. Laws 1819, ch. 994, 
declsres that if any person shall pass any fabe, forged, or counterfeited 

bill or note, purporting to be a bill or note issued by order of the 
(260) president and directors of any bank or corporation within the 

State, or any of the United States or territories thereof, every 
person so offending shall, etc. The charge here is that the prisoner 
passed a counterfeited bank note purporting to be issued by the presi- 
dent, directors, and company of the Farmers Bank of Virginia, without 
setting i t  forth or making any averment that them was any law in 
Virginia establishing or creating such bank, or without averring that 
such bank had any legal existence. The banks of this Statc owe their 
existence to public laws, of which we are bound ere officio to take notice; 
but the laws of Virginia, as to this purpose, are foreign laws, and 
must be made to appear by proof. I do not think that the Legislature 
intended, by this act, to  guard against the counterfcliting or passing 
the paper of voluntary, self-created unchartered corporations or banks, 
but left the punishment of such offenses to the law as i t  stood before 
with regard to othetr forgeries. But as to this objection I give no 
posi-tive opinion. 

I t  has also been objected that the note shown forth in evidence is not 
the same as the one set forth in the first count,, becausc the one set 
forth in the indictment is payable to Ch. Johnson,  and the one offered 
in evidence is payable to C. TI. Johnsfon. I am inclined to think tho 
variance fatal as to the count. Other objections have been taken in 
arrest of j~d~gment  but I deem it unnecessary to consider them in detail, 
because of the reasorm already given in  respect to the objection made to 
the affidavit of removal. T think the judgment ought to be arrested, 
arid not pronounced by the court below against the prisoner. 

H m n ~ n s o ~ ,  J. I agree with Judge  7Iall that the evidence was 
properly received. I also agree with him that the affidavit for the 
removal of the cause was insufficient, in  not stating the grounds of the 

deponent's bclief that a fair and impartial trial colild not be 
(261) had in the county of Burke, according to the express directions 

of the act of 1808. Rut had any grounds for such bclief been 
contained in  the affidavit, this Court could not interfere) although i t  
might think that the grounds were insufficient; for i t  is matter of 
discretion. Therefore, the trial in Lincoln was corarm nom judice, and 
no judgment can be pronounced thereon. 

I t  is objected that i t  should have been alleged to be1 a note of a 
chartered or incorporated bank within this State, or one of the United 

148 



N. C.] DECEMBER TERM, 1822: 

States, or one of the territories thereof; but I am of opinion that the 
word h u d c ,  in the act of 1819, under which the defendant is indicted, 
meaxs an unincorporatrd or unchartercd bank as well as an incor- 
porated or chartered one. For  to the establishment of a bank an act 
of incorporation is  not absolutely necessary. It may be established 
by an  individual or a private association of individuals. An act of 
incorporation is necessary only fcr the purpose of conferring corporate 
rights. I t  is without it a h a n k  I am the more confirmed i n  this 
opinion by the fact of the Legislature's being apprised of thcre being 
many unchartered or unincorporated banks within thc United States, 
and also by the words of the act, which are, bank or corporation within 
the State, or any of the United State!, and not of the State or any of the 
United States. Nor do I think the words bank and incorporation are 
used as synonymous tcrms, for the Ifigislature was also aware Illat 
there were corporations within the TJnited States (which were not 
incorporated as banks) which issue notes, to wit, the Bridge Company 
in Georgia and the Manhattan Company in  Ncw Yorli. At  the same 
time 1 confess that there, must be an averment in  this case that there 
is such a bank as the F u r w e r s  Bank of liirginia. For  the passing of a 
note which upon its face purporta to be issued by a bank which in  fact 
has ?LO existence is not an offense within the act; and as everything 
which is required to be proved upon the trial must be averred, and 
nothing else is lrecwsarg, i t  follows that it should be averred; 
but I think in this case i t  is averred. I t  is charged that the (262) 
defendant passed a note purporting to be issued by the president, 
directorq, and conlpany of the Farmers Bank of Virginia. To siupport 
such a charge, it must be shown that there is such a bank as the one 
mcntionc~d. T thcrcfore think the indictment is not defective in  this. 
T think the indictment a150 shouid not only have set forth tho tenor of 
the bill, but Elavo p r o f ~ s s e d  so to do. For  the verdict of tho jury can 
only aflirm the charges in the bill, and without such charge the court 
cannot iudiciallg I i l l o ~  that i t  i q  the tenor. Tn this case we are told 
in the hill that i t  is the substance onljr--that s~lbst~ance (for aught we 
know) may differ from the tenor. 

There are many other objections taken to the indictment, but i t  is 
unnecesEary to notice them, as I am well satisfied that the cause was 
improperly removed from Burke to Lincoln, and that the trial in  tho 
latter county was a perfect nullity. Therefore no judgment can be 
pronounced. 

I wish it tc, bc understood that I give no posilive opinion on any of 
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the objections raised on tlrc motion in  arrest of judgment, except the 
removal of this cause from Burke to Lincoln. 

TATLOR, C. J. After an anxious considcralion of this casc, my opin- 
ion is that some improper testimolly has been received, and that a new 
trial ouqlit to be awarded. I t  will be admitted that the proper object 
of evidence is to ascertain the truth of the fact put in  issue, and that 
eviderm admitted on any point not put in issue hast a tendency to 
surprisr the accused, or to affect his conviction by the force of prejudice. 
The rule of rejecting all manner of evidence in  criminal prosecutions 
(says Justice Foster) that is foreign to the point i11 issue is founded 

on sense and common justice. For  no man is bound, at the 
(263) peril of life or liberty, fortune or reputatioc, to answer at once 

and uiiprepared for overy action of his life. Few even of the 
best of men would choose to be put to it. Our Bill of Rights has 
endeavored to guard against the mischief by providing that in criminal 
proswutions every man has a right to bc irdormed of the accusation 
against him, and to confront tho accuscrs nnd mitnesws with other 
tcstimorly. The latter part of the privilcgc is unavailing and delusive, 
unloss the first be distinctly obselvcd. The charge against thc prisoner 
her8 is uttering a forged bank notc, hnowiilg it to be forgcd; the 
essence of the crime consists in the knowledge of the acc~xsed, without 
which the act of uttering a forged bill is innocent, and I admit fully 
that sny proof which tends direcrlg to prove this knowledge is proper, 
althongh i t  should involve othrr crimes committed by the1 defendant. 
This is thc rxte~nt to which the two cases iiavcl gone1 which were cited 
on the part  of the State: ir was proved in  both that the prisloners had 
recently, before tlic lust offcnsc, uttered co1xnt4'cit notes of the, same 
hank, or had the same money in possession. Bnt the particular offense 
i n  this case consists in  utttring a notc altered from a five to a fifty, 
I suppose by some chemical process; and as thi? is an act requiring 
a kind of skill peculiar to itself, it may be po~scsscd by one who knows 
nothing of the art  of making counterfeit notes. And a person tlior- 
oughly versed in making them niay still be altogether ignorant of this 
inode of alteration. I f  a knowledge of the one does not necessarily 
imply a lmowledge of the other, i t  cannot be relevant te~stimony in the 
caso; bul still it must powerfully tend to a prisoner's convictiou when 
i t  is proved that he has for twenty ycars and more been concerned in 
making and handling counterfeit notes, and that he is a pelrson of evil 
disposition3 and wicked habits. The most upright jury, sitting upon 
the trial of a prisoner whosc criminal conduct is thus exhibited to 
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them in various shapes and degroes, will find t l~cir  indignant (264) 
feellings too strongly excited to keep steadily in vicw the true 
point of investigation. Instead of traveling calmly to a conclusion 
through a patient consideration of the evidence, they will be too apt-  
to be precipitated into a conviction of his guilt, from the probability 
that a man who has committed other crimes has also dons this. The 
issue of this may sometimes be the pnnishrrlcnt of guilt, but is there 
not danger that i t  may also lead to the conviction of the innocent, since 
circumqtanccs of strong presumption may be adduced against them 
which t l~ey  could have explained had thcy been apprised of their corn- 
ing fornm-d? Hence the law ~ i l i  not allow i t  to be proved on the trial 
of an indictment that the prisoner has a general disposition to commit 
the same kind of offense as that charged against bin), or that he had 
committed a similar offense at another time. 1 Phillips' Ev., 137. 
Yet sueh proof would create a strong presumption of guilt, as part of 
tho evidence adduced i n  this case would, mfithoat being connected as 
i t  ought to bc with the particular fact on trial. So, in  a trial for 
high treason where the overt act laid was that the defendant had 
cruised i11 a certain vessel, proof was rejected that ha had gone cruising 
in  another, for the fact chargod was the only one he was then called to 
answer for. Fostrr, 946. Yet the proof rejected went to show a trea- 
sonable disposition and a familiaiitg with the crime. The! law will 
not allow cvidencc of a prisoner's bad character to be adduced against 
him in chief, lest his cab0 should be ~~~~~~eby prejudiced and converted 
into a trial for character instead of a specific crirna. Cut if evidence' 
of general character is thus excluded because i t  is dangerous, how much 
more so is the evidence of particular crimes and propensities extending 
through a great portion of tho prisoner's life? Tt cannot in reason be 
expected that he is  prepared for such ? trial, for he has no notice of it, 
and the evidcnce must go to the jury with the full weight of the 
odium thus creatcd. C'ircumstances m6p be brought forward in  (265) 
tha life of the most upright man, which, if taken singly and 
unexplained, arc calculated to raise a presumption against him, but 
which upon a nearer view might more clearly show his innocence. I 
will briefly notioc those parts of the evidence which I think improper 
because they do not warrant directly the inference that Twitty passed 
this bill knowing i t  to be counterfeit, though it must be admitted that 
tho cvidcnce cannot be rcsd without leaving a strong impression on the 
mind unfavorable to his character*. His  linowledge of the genuine 
three dollar motes of the Cape IJear Hank; his having in his possession 
twenty years ago a quantity of untrimmed counterfeit notes, which 
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he said were well executed; the proof that he was a maker of spurious 
money and intimate with persons of the same description, are circum- 
stances from none of which can I see a direct or necessary inference 
that Twitty was acquainted with the particular mode of altering notes 
which appears in this case; a mode which seema to be of modern in- 
vention, and which a person skilled in could probably follow to the 
exclusion of the greater labor and risk of fabricating bank notes and 
forgiug the signatures. I feel perhaps more strongly convinced of the 
impropriety of this evidence, because, after a consideration of the 
whole case, I think the probability is on the side of Twitty's innocence 
in this charge. I t  appears to me that he has been particularly cautious 
in  respect to passkg counterfeit money; that he has rather contrived 
the mo-vements and directed the greater operations of a larger concern 
than encountered the daiigerous details of guilt. His reflection upon 
the value of his counterfeit stock in the hands of a young man of good 
character implies that his own was suspected, and that he could not 

safely utter the money; and in  no part of the evidence against 
(266) him does it appear that he had ever passed money of the de- 

scription here charged. Now i t  strikes me as improbable, and 
by no means reconcilable with his former conduct, that he should ven- 
ture upon the dangerous experiment of sending this counterfeit note to 
a man who, of all others, was most likely to detect it, the cashier of a 
bank, daily in the habit of receiving and judging of money, and who 
was not likely to lose any part of his skill and quicksightednes. in 
detecting false money sent to him by Twitty. I should therefore be of 
opinion, for these reasons, that the defendant is entitled to a new trial. 
Upon the motion in  arrest I will not enter into a particular examina- 
tion, because I fully agree with my brothers that the affidavit on which 
the case was remo~ed was wholly insufficient, according to the act of 
Assembly. . 

PER CURIAII. Error. 

Cited: S. 1;. Seaborn, 15 N. C., 313, 320; S. v. Barfield, 30 N. C., 
352; 8. v. Hill, 7 2  N. C., 330; Pl~illi~s v. Lentz., 83 N. C., 243. 
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(269 > 
IN EQUITY 

EXECUT~KS OF WILLIAM J O N E S  v. ADMINISTEATOE OF THOMAS PERSON.- 
From Orange. 

1. On a motion to dismiss a bill on the ground of length of time, the court 
will confine itself to the facts set forth in the bill, and i f  from them it 
can be collected that there was an actual or express trust subsisting 
between the parties, it adheres to the settled rule that, as between 
trustee and cestwi quc trust in such case, length of time has no effect. 

2. Aliter in the case of an implied or constructive trust, which must be pur- 
sued within a reasonable time. 

TIIF, original bill in  this case, which was filed irr. March, 1799, set 
forth that in 1764 an agreement had been entered into between the com- 
plainant therein, William Jones, and one Thomas Person, whoroby the 
said Person was to advance to Jones the sum of rE120, Virginia currency, 
and to secure the payment of the said sum with interest thereon the 
said Jones was to execute to Person a deed in trust for 850 acres of 
land in tho county of Gralzvilla; that when the parties wore about to 
execute the necessary writings, Person suggested that thc trust on which 
thc land was conveyed might be expressed in a separate writing and 
not in the body of tho deed; and accordingly an absolute deed of bar- 
gain and sale to Person was executed by Jones; and on the other 
half of the same sheet of paper on which the dred was drawn was 
written a defeasance or condition that, if Jones did not repay tho sum 
of money advanced, with interest thereon, when required by Person, 
the land should be sold by Person to pay himself, and the surplus, 
if any, was to be paid to Jones. The papcrs were exrcuted in  the 
presence of witnesses, who subscribed their names as such. The bill 
then charged the defendant Pcrson with having fraudulently destroyed 
that part of the paper which contained the defeasance or condition, and 
proving only the absolute deed of bargain and sale, whereby the bill 
of sale only was recorded. The bill further stated that complainant 
continued in tlle possession of the lands until April, 1776, after which 
tinw Person took possession thclreof and received the rents and 
profits to his own USP; that dwing the time in which con~plain- (270) 
ant hnd possession Person repeatedly offered him another tract, 
provided he would remove from the land conveyed; that Person fre- 
quently told complainant he would give him more for the land than 
any other individual would, and thereby direrted the complainant from 
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an advantageous sale, particularly to one Wade; that the complainant 
repeatedly requested Person to corqly with the original contract, sell 
the land and pay himself, which was always refused by Person, who 
assigr~ed as a reason for not effecting a sale that the debt had so fre- 
querrtly been changcd into p o c .  and Virginia money that no one would 
buy with that incumbrance; that in  1791 Pcrson, claiming an absolute 
right to the land, conveyed the same to one Samuel Williams, who is 
charged in the bill with notice of the trust and made a defendant. The 
bill alleged as a reason why earlier application had not been made to 
the court, poverty and the false promises of defendant. 

Thc defendant, Persox, in his answer, insistcd that he purchased 
absolutely and without any condition, the lands mentioiled in the bill, 
for thc consideration of more than £200; that of this sum he paid the 
complainant £120, and agreed to pay the sheriff of the county the 
amount of a certain execution which he held against complainant in 
favor of one Wright, and also a bond on which the said Wright had 
commenced suit against cornplainaut; that the aggregate amount of 
this execution and bond made up the balance of the consideratioil for 
tho sale of the land; that the agrceinent of the defendant to pay the 
sheriff and Wright, and complainant's receipt for the sun1 of £120 

paid him, were writteil on the same sheet of paper with the deed 
(271) of bargain and sale, a~rd constituted what complainant alleged 

to be a defeasance or corrdition. The answer admitted that the 
deed only was recorded without the memorandum of the agreement, 
and afirmed the payment of the money to the sheriff and Wrightl, pur- 
suant to the agreement. I t  alleged that, in 1768 (until which time 
coinplainant had been permitted to occupy the land, rent free) com- 
plainant bccamc, and continued for some years afterwards, defendant's 
tenant, under an agreement to pay rent, a very small portion of which 
had ever been paid. Tt was admitted that the land had been sold by 
defendant to Williams, but it was denied that any offer had ever been 
made to induce complaii~ant to remove from the land. The defendant, 
in his answer did not insist on the length of time during which the 
claim had been permitted to lie dormant, otherwisc than in the follow- 
ing langi~age, "This defendant cannot but be surprised that, in case any 
condition had been annexed to said conveyance from complainant to 
him, that complainant should have suffered the matter to lie dormant 
so long." Upon the issue joined on the plea of the defendant Williams, 
the jury found that he was a purchaser for valuable consideration, 
without notice, and he was discharged. 
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After the death of the defendant Person the suit was revived against 
his administrator, and at  April Term, 1805, the executors of the com- 
plainant were nude partier to the suit. I t  did not appear that any other 
proceedirrgs had been had in the cause until March Term, 1811, when 
complainants obtained leave to amcild their' bill. 

The complainants, in their amended bill, which was filed in August, 
1811, after reciting the substance of tho former bill, showed the death 
of two of the executors of William Jones, and set forth that William 
Jones, their tcstator, was illiterate and ignorant; that, at the 
time of the agrwment mentioned in the original bill, Person (272) 
prornised Jones that if he wonld come? to him the land he, 
Person, wonld reconvey it, provided Jones paid him the money ad- 
vanced, with interest within a certain time; and further, that Person, 
imposing on the ignorance of Jones, induced him to believe that the 
conditioll mentioned in  the orignal bill was corltained in the deed 
which hc executed. I t  further stated that Joncs, for the spaco of 
twelve years after the execution of said deed, continued in the posses- 
sion of said land, positively refusing to pay Person any rent, and that 
a t  thc time Jones executed the deed he was i11 the power of Person, 
who, as sheriff of tbc county of Qranvjlle, had in  his hands exccutioris 
agai~rst Joncs, who, being unable to satisfy them, was in the power and 
under the control of Person. But i t  did not charge the defendant 
with a s s ~ t s  Defendant in his answer to this bill denies that Person 
ever made to Jones any promise to reconvey, or ever made any repre- 
sentations to Jones of the contents of the deed inconsistent with the 
truth, and sets out in his answer a capy of the agreement or memoran- 
dum which waq signed by the parties. ,4ny u r ~ d ~ ~ e  inflnencw on the part 
of Person is also denied, as is t h ~  fact of the poverty or ignorance of 
Jones, and the possession for twelve years, alleged in  the bill, if true, 
is stated to have been by the permission of Person. 

TElc CRIISQ havine: becm ~ e t  for hearing in thc court below, was remo~~ed 
by affidavit irrto this Court. 

Oaston f o r  defendawt. 
R?~,fin and Seawel l  for. c o m p l a i m n t s .  

TAYT,OR, C. J. This is a motion to disiniss the bill on the '(289) 
gmund that the complainant has not prosecuted his claim within 
seven years, in analogy to tho statute of limitations which bars an entry 
after that period. Whether that rille is applicable to this case must 
be ascertained by a careful ~xalnination of the charges contained in 
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tho bill which, for the purposes of this motion, must be considered as 
true. [Here he stated the mlaterial parts of the bill.] 

These facts present two inquiries: 1. What is the character of the 
original transaction? 2. Has it undergone any change? 

I. By the terms of ihe contract, nlade before any writings were 
drawn, Jones agreed to give Person a deed of trust for a tract df land 
worth $2,000, to secure the r~paynlent of the money borrowed, which 
was less than $400. Aftorwards when the deed was exccuted, Person 
undertook to sell the land, if the inoncy should not be repaid upon 
demand. His frequent promism to Jones thnt he would give more for 
the land than any other person diverted the latter from an advantageous 
sale, several of which were pro~~osed to him, and particularly one by 
Andrew Wade. From the irladoquacg of the pricc a strong inference 
arise7 that the sale was not ahco7l~te. The repeated promises of Person 
to makc Jones a title for 300 acres of land in Granville if he would 
surrei~dt r the possession and confirn~ the title could proceed only from 
a cortsciousness that Jones had a valid equity; and in addition to this 
the various endeavors made by Person to procure an acknowlodgmcnt of 
 he ab~olute deed without the irust, and the singular pretext for not 
e f fec t iq  a sale, that the debt had so increased by its frequent conver- 
sion into proc and then into V i q i r ~ i a  c u r r e w y ,  that no one would buy 
with that incumbrance, produce altogether an irresistible conviction 
that P e ~ s o n  was a trustee by his own express assent, and consequently 
not ~rotccted by the lapse .of time. 1'7 Vesey, 97. A court of equity 

canstantly recognizes the settled distinction between actual  trusts 
(290) and trusts by i r n p l ~ c u f i o n ;  the latter must he pursued within a 

re:tsonabln time; but in the former, as between t rus tee  and cestui 
p e  irunt, length of time hns no effect; that is very dilferent from the 
case of a constructive trust, which this Court allows a man to ~sfahl ish  
by facts and circumstances at any period after i t  happens. And even 
where length of time wonld rcndcr it diffirult to ascertain tho fact, as 
well a$ where the fact is  easily ascertained, and relief wonld have been 
originally given on the ground of a corlstructive trust, i t  is refused 
after loug acquiescence; and this from the danger that would otherwiqe 
arise to the qecurity of property. "If a trustee is in possession and 
does not execute his trust, the possession of the trustee is the posscs 
sion of the ceslui  quc f l u s t ;  and if the only circumstance is  that hc 
does illor perform his trust, his possession operates not-hing as a bar 
becanse his possession is according to his title; just as in the case of a 
lessee fey years, though he does not pay his rent for 50 years, his pos- 
sasion is no bar to an ejectment after the expiration of this term, 
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because his possession is according to the right of the party against 
whom he seeks to sel it up." 2 Schoale & Lefroy, 633. 

2. Taking it then for granted that Person was, in the inception of 
this :ransaction, a trustee by cxpress contract for Jones, has anything 
occurred to exempt him from the responsibilities of that character? 
His  h a ~ i n g  committed the absolute deed to registration without the 
trust cir defewance (I confine m y d f  strictly to the bill) was a fraud 
too gross and palpable to meet with a construction in the least degree 
favorable in this Court. Th-we are many cases where a person who is  
not a trustee originally shall be constituted such by a decree of a court 
of eqi~ity foundcd on the fraud, and in  such cascs length of time will 
bar froin the discovery of the fraud. But i t  would be an absurdity 
that-a fraud superadded to a trust should extinguish or merge it; that 
men should be encouraged to commit crimes as the certain means 
of eluding their contracts. Nor can this pretense be reconciled (291) 
with the doctrine of equity that if a mortgagee, executor, trustee, 
tenant for life, etc., who have a limited interest, gets an advantage, by 
being in poswssion, "or behind the back" of the party interested i n  the 
subject, or by some contrivance or fraud, he shall not retain the same 
for his own benefit. but hold i t  i n  trust; that a trustee shall gain no 
benefit by any act done by him as trustee, hut that such benefit shall 
accrue to his ces iu i  que  t r u s t ;  nor shall he purchase part or the whole - 
of the estate of which he is trustce. 1 Ball 6. Beatty, 46, 47; 2 Ball & 
Bcattg, 290, 298 ; 1 Brown, 198; 1 Clh. Cas., 191; 5 Ves., '707. 

All these cases proceed on a yule of general policy, to presume the 
possibility of fraud and abuse since trustees, from their situation and 
the knowledge; it enables them to acquire, may be induced to take ad- 
vantage of their c ~ s t u i s  qzrr t r u s t e n t .  I t  might be sufficient to test this 
by the principles of natural justice and the instinctive suggestions of 
every man's moral sense, even if there were no decided cascs, for every 
honest mind ~ o u l d  revolt a t  the bwrc statement of the transaction as 
set forth in this bill. Jones left the possession in  the confidence of 
Person's promise to make him a title to 300 acres of land in Granville 
County, and Person obtained the possession by means of that promise. 
This T take to be the fa i r  construction of the bill, though i6 is  not so 
stated in precise terms. NOW, if Person had cornplied with his promise, 
the trust would have beten executed, and I'erson's possession be thence- 
forward adverse to Jones's; but while it remained unexrcuted, Person 
was still the trustee to Jones undcr the first agreement. Until hc made 
a deed for the Granville land he was still bound to sell Jones, under 
the oripinal agreement, and tlio possession he acquired must enure to 
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the benefit of Jones. The possession comes from the same root 
(292) with the title and is hound by the same equity, btherwise the 

i~a ture  o-C the contract might be changed, and the rights of the 
complainant be destroyei by s trick of the adverse party. I f  a trustee 
holds a lease for the benefit of c ~ s i u i  cytsc trust and avails hiinsclf of 
his situation to obtain a new lease, he shall hold i t  for t h  benefit of 
cestui q u p  t m s t .  1 Douglas, 269. So if a guardian takes a rcnewed 
lcasr Eor lives, the trust follows the actual interest of the iufant, and 
goes to  his heir or executor, as the case may be. I 8  Ves., 274; 2 Johns., 
Ch. Pa., 33. 

lJrder this view of the case, founded on the facts stated in the hill, 
T am of opinion that Person contimed to be a trustee for Jones, under 
the orio-inn1 aprcrment. as long as 11t held thr land, itlid that he is liable 
as such, notwithstanding the lapse of time. 

HALT, and II~WDEESON, JJ., conci~rred. 

On the sewral issues submitted to them, the jury fonnd that there 
was a writtcn agrrment  aimexrd to the deed, in thc nature of a mort- 
gage, by which Person was to sell the land, pay himself, and return the 
surplus to Jones if Jones did not pay thr sum advar~ced b y  Person 
when cillled on, and that Person fraudulently destroyed this agreement. 
The jnry also four!d thzt the actual cor~sidmation of the conveyance 
from Joncs to Person pas  $400; that there was no additional contract 
between the parties, by virtue of which Jorlcs surrendered the land and 
Person took possession thereof in 1776, but that Person p r o p o d  t o  
Jones avd a p e d  to give him two or three hundred acres of land in 
G r a n ~ ~ i l l e  County i n  the yoar 1776; that the land was worth at the 
time of the conveyance to Person by Jones, $1,000; that in the year 
1776 the val~Le of the land was $1,660; in the year. 1791, at the time of 
thc sale to Williams, i t  was worth $2,333, and in the year 1799, when 
the bill was filed, i t  was of the value, of $2,830. The jury further 

fou:ld {hat ia the gear 1781, after Person had taken possession of 
(293) tllo land, Jones demanded of him a compliance with h is  propo- 

sition to convey to him land in Granville, which Person at  that 
time declined performing, but promised to do it at  some futare period. 

On this finding of facts, 
Rvlfin and RcaweZk moved for a reference to the Master to ascertain 

the amount of mortgage money, with interest thereon, and to report the 
balericc due complainant after sati~faction of the mortgage. 

Gaston opposed the refcrcnce. conterding that no decree could be 
rendered against TVilliain Person, who was not originally the defend- 
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ant, but was made so as administrator of Thomas Person; that as 

which he held in that capacity; that the bill in this case did not charge 
him with assets, and therefore defendant could not deny assets in his 
ansrer  without impertinence. Coop. Eq., 69, 10 ;  Mitford, 59 ; that the 
qucstion as to time, which the court had not deemed i t  necessary to 
esamir~c in  dcciding on the motion to dismiss, again presented itself, 
for nothing i n  the finding of the jury brought this case out of the 
rule of 1 years, for which it contended; that the mortgage, as found 
by the jury,  was in the nature of a Welsh mortgage, and that in such 
mortgages a possession of twenty years, after the purposes of the trust 
were satisfied, would be a bar. Yatrs  2 ) .  Humbly, 2 Atk., 360. 

PFR CUKIAM. Let the case be referred and the Court aftcr- (295) 
wards decreed accordir~g to the report of the iuaster, against 
the defendant, to be satisfied rpe h o n k  intestat i .  

PEAGRAM v. LUDY EDWARDS KING A N D  R I C H A R D  PEAGRAM KING. 
From Cumberhnd. 

1. Where a bill setting forth the fact of a former trial a t  law and the dis- 
covery, after that trial, of evidence which Foes to fix a perjury upon the 
only witness whoso testimony was important in the trial; this Court 
will not dismiss the bill, but will retain i t  until the hearing. 

2. It is not sufficient that  the newly discovered evidence goes to repel your 
adversary's charge, hut it  must destroy his proofs. 

THE complainant in  his hill set forth that Richardson Pcagram, the 
brotlrer of this complainant, in  Julv, 1406, died intestate, possessed 
of certain negroes named in the bill, and that administration on his 
a t a t e  was granted tn this complainant, who, hjr rirtue thercof, took said 
slaves into his possession. That this complainant's intestato at  some 
period during his life fell into the company of a certain lewd woman 
named T,ady Edwards King, with whom hc was drawn into illicit com- 
merce; that the said Ludy Edwards Icing was afterwards ddivered of 
a child (the other defendant i r t  this suit) which she alleged was be- 
gotten by complainant's intestatc. That after the death of Richardson 
Peagrnm, the said Ludy Edwards King, in her own name, and as 
prochein arny of Richardson Peagram ECing, commenced an action of 
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detinue ngairlst this complainant in  the county court of Chatham for 
certain of the slaves be~fore mentioned, claiming them by virtue of a 

parol gift from said Richardson Peagram; that in  said county 
(296) court a verdict was found against this complainant on the single 

and unsupported testimony of one Joseph Jenks, and judgment 
was rendered accordingly. That the cause having been removed by 
writ of certiorari into the Superior Court of Chatham, was there, pend- 
ing when the above named Joseph Jenks died, and on the trial of the 
issues in  the said Superior Court, evidence of the death of said J m k s  
and of Cis testimony on the former trial being received, a verdict and 
judgment were obtained a second time against this complainant. After 
the trial in the Superior Court rumors having reached complainant 
of confessions made by Jenks as to the falsity of his fonncr telstimny, 
he moved for a new trial, but on the most diligent inquiry, not being 
then able to discover the persons who) could prove such confessions, he 
withdrew his motion. 

The bill then proceeded to state that a. short time1 previous to the, 
filing thereof complainant discovered that he could furnish evidence to 
prove that. the said Joseph Jenks had declared on his deathbed that the 
testimony which he  had given in the cause aforesaid was untrue, and 
that he had been induced to perjure himself by the promise of the, 
defendant Ludy Edwards King to give him one of the negroes to be 
recovered; that the said 1,udy Edwards Ring had applied t o  Jennh in 
his lest illness to procure his deposition for the purpose of establishing 
the parol gift aforesaid, and that the said Jenks had refused to give it, 
declaring a t  divers times that the complainant's inte~state had never, 
so far  as he knew, given anything to either of the defendants to this 
bill; and further, that after the death of said ~ e n k s  the, defendant 
Ludy Edwards King had declared that she would give to any person 
who would deposc to the same facts which Jenks had testified the same 
compcrlxation wllich Jenks was to have received, or even morel. The 

bill a perpetual injunction to restrain all further pro- 
(297) cecdings upon the judgment obtained against this complainant, 

and that a new trial of the issues might be directed. 

Taylor for defendant mo,ved to dismiss the bill for want of equity. 

PER CUBIAX. We do not entertain this bill barely upon the ground 
that the complainant has discovered evidcnce since the trial a t  law 
(and w l k h  he of course could not then avail himself of), but also 
from the peculiar nature of that evidence, i t  going to fik a perjury 
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upon the principal witness ill the trial at  law. I t  is therefore very 
unlike thoec, cases where the newly discovered evidence goes to support 
a charge made in the: case a t  law by the applicant, or to repel a charge 
madc against him. But i t  resembles those cases where the principal 
witness on a trial at  law has been afterwards convicted of a perjury in . 
his evidence in  that case. I n  such cases, relief should be granted somc 
v7ay or other; at least we will riot dismiss tho bill, but will retain i t  
until a hearing. I t  is riot sui3icient that the newly discovered evidence 
goes to repel pour ad~ersary's charge, but it must destroy his proofs. 

Pr,s Crn~raxr. vot ion to dismiss denied 

Cited. M c N a u g l ~ t o n  I? .  Robeqson, 31 N .  C., 259; Hous ton  I )  S m i i h ,  
41 N.  C.. 268 : E u ~ g c s s  v. Lovengood,  55 K. C., 460; Sioclcton v.  Briggs ,  
58 N.  C., 314. 

TAYLOR v. PERSON.-From Halifax. 
(298) 

1. Placing the amount of a decree in equity in the hands of the master, i n  
bank notes, is  such a substantial compliance with the order of the court 
as  will save the party from an imputed neglect or contempt, and author- 
ize the filing of a bill of review. 

2. I t  is sufficient cause to reverse a decree that the facts put in  issue by 
the bill and answer were not decided by a jury before the decree was 
made. 

E I ~ L  OP ~WVIEW, +signing various crrors in former decree, and 
among others that thc facts put in  issue werc not decided by a jury 
before the decree was made. To the bill was pleaded that the former 
decree had never been performed. 

The former decree was madc 24 April, 1812, for $1,328. On 11 
July, 1512, it amounted, with interest, to $1,345.92, and at  that time 
a payment was made of $100. The balance due on the decree, with 
interest thereon to 21 April, 1819, amounted to $909.53. On 21 April, 
1819, the complainant paid to the clerk and master of Halifax court 
of cqnity the sum of $904.37, in bank notes, and in  the receipt taken for 
the same from the clcrk and master i t  was stated to be the balance due 
on the former decree. I t  was admitted that the calculation of the 
balance due and payment to the master, were madel for the, purpose of 
enabling complainant to institute this snit. 

X e a w ~ i l  and l l lordecai f o ~  complainant .  
I l o g g  I f o ~  d e f ~ n d a n t .  

9-1 1 161  
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(299) T A Y L O ~ ~ ,  C. J. A payment to the clerk and master, where 
there is no order of court authorizing it, or no execution issuing 

from his office to raisc the sum, is not, i n  general, regular. Neither 
is  a tender of bank notes, if objected to on that account, sufficient at  
law to stop the interest of a debt, and the deposit  here must be con- 
sidered in  the samc light. But the real inquiry now before the Court 
is whether placing these notes with the clerk and master in the manner 
and with the receipt exhibited in the case amounts to such a substantial 
compliance with the standing order of the court as will save the party 
from an imputed neglect or contempt, and authorize her to be heard 
upon the bill of review? And I cannot for a moment doubt that i t  
ought to be considered i n  that light, and that an opposite construction, 

tending to deprive the party of an important right, would be 
(300) rigorous and unconscionablo qnder all the considerations arising 

from the state of the country, the course of practice, and the 
character and object of the order itself. 1 Vern., 117, 264; 1 Eq. 
Ca. Abr., 82;  1 Ch. Ca., 42. 

This view of the qucstion will ba strengthened by an examination 
of the cases showing the occasional relaxation of the order and in what 
degree questions touching obedience to i t  have been considered less as 
matters s t r i c t ;  j u r i s  than as governed by a sound discretion. This 
further appears by the doubt whether the objection can properly be 
made by plea, since the bill of review would not stay process for com- 
pelling payment of the money decreed. Mitford, 235. 

Upon this preliminary point then the bill appears to be properly 
in  court, and the next inquiry is whether the errors assigned are, suffi- 
cicni to reverse the decrec:. The bill is brought for error in law 
a p p a r r n f  upon the face of the decree; and the most important error 
assigned is that the facts put in issue were not decided by a jury be~fore 
the dcrrw was made. The delcrce is drawn up in general and in very 
informal terms, so that i t  is impossible to collect from i t  upon what 
facts found or admitted it was made. But if the decree does not state 
upon its face the material facts upon which i t  is founded, it is erso- 
neous; othnrwiw a bill of review would be unauailing, since the party 
cannot assign for error that any of the matters decreed are contrary 
to the proof in thc callso, hut must show error in the body of the 
decree. 1 Vern, 166. Tt is for this reason necessary to recite in the 
decree the bill and answer, and the facts which were proved and were 
allowed by the court to be proved, must be particularly set forth; 
nor is it sufficient to state that upon reading the proofs and hearing 
what was alleged on either side the decree was made. 1 Harrison's 
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C. F., 108. Tf the facts on whkh a decree iy founded are  not men- 
tioned in the decree they shall, 1q3on a bill of review being 
brought, be take11 as no t  proved, for elm a decree could ne~ver (301) 
be reversed by a bill of review; and a plaintiff in  a bill of rieview 
ought not to be concluded by the neglect of particularly stating the 
matters of fact in a decree. Bre1zt7 I ) .  Br~nd ,  1 Ver., 213;l Benhm v. 
Newcom b, ihid., 214. 

Tho equity ill this case mainly depended on the truth of certain facts 
charged in the bill and denied in  tho answer, and the, truth of certain 
defensire allegatioi~s set forth in tho answer. Were these facts decided 
on by a jury or :~dn~ittcd by the parties? The answer to this question 
can only be songlit for in the decree, and the information thence derived 
is that ihey were not tried at all, for the decree is  founded upon the 
bill, a n s w r ,  on17 e ~ h i b i f s .  

The foregoing reasoning and authorities apply with illcreased force 
to our courts of equity, in which the law peremptorily requires that 
issues of fact shall br tried by a jury. Tt is indispensable then that 
it should appear upon the face of the decree that they were so tried, for 
npon that basis aloiw the court's authority to pronounce a decree 
must rest. 

At the same time i t  canilot be expected that under the organization 
of our courts of equity decrees can be drawn np with the same labored 
particularity that illey arc in England, where there is  a register for the 
sole purpose of tran~acting such business; but i t  is reasonable to 
require that the substailtial parts shall be briefly recited or preferred 
in order that the footsteps of the court may be traced. I have con- 
sidered all the other errors assigned, but, entertaining no doubt of the 
sufficiency of this to reverse the decree, I forbcar to give an opinion 
upon them. 

Hnw,'and IT~rnuexso~,  JJ., concurred. 

In this casc it v a q  tlecwed hp the Court that the decree1 of the court 
of equity for TIaliSaa, complained of, be reversed; and i t  was 
further ordcrtd and dcc~red that the comp!ainant have leave to (302) 
withdraw from the clerk and mastcr's office of the county of 
IIaliiax the sun1 thereill depositcd upon ihe filing of the bill, and that 
tho defendant repay to complainant the sum paid by her to him, with 
interest thereon fi.oin the time of payment, and that defendant pay all 
costs of this Gourt aild the conrt below. 

Reversed. 
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LIlTTLEJOHN v. PATILL0.-From Granville. 

1. An act which a party is bound to perform only by honor and moral duty 
can be enforced only by considerations addressed to his feelings, and 
would not be the subject of a legal action. 

2. A bill to enforce performance of such an act will therefore be dismissed 
for want of equity, far equity must here follow the law, which designs 
to give effect to contracts founded on the mutual exigencies of society, 
and not to undertakings which are  merely gratuitous. 

THE hi11 stated that complainant had beconle the purchaser for the 
consideration money of $15,000 of the tract of l a rd  in the county of 
G r a n d l e  on which tho courthouse of that county was erected; that 
shortly after his purchase cevtain individllals excited discontent amoiig 
the citi7ens of the county by representing that complainant elnjoyed a 
monopoly in being sole proprietor of the public houses near thc court- 
house, and a petition to the Legislature of the State was circulated by 
them for subscriptions, praying that the seat of justice might be re- 
moved if complainant would not permit a town to be laid off on his 
land at  the cou~*thouse; that complainant, to prevent the ruin which 
would cnsuc io him from the removal of the seat of justice, assented 

lo  the petition to the I.egislature, and accordingly, in  1811, an 
(303) act was passed appointing commissioners to contract with com- 

plainaut for fifty acres of land to erect a town upon; that to the 
application of these commissioners complainant replied that his situa- 
tion forbade his fixing on a specific sum as the price of the land, but 
that he Icft the matter to their consideration and sense of justice, and 
qxpreswd his intention of conveying to them the land for any sum 
which they might assign as its value; that the commissioncrs~ declared 
their wish that coniplainant should have the full bencxfit of all the said 
land would bring, and that by a private apeemcnt among the con- 
missioners, unknown to complainant, he was to receive such sum above 
that for which he sold it as the land would gield upon the sale of i t  in 
lots by the commissioners; that the sum of $2,636 was proposed by the 
commissioners and accepted by this complainac', and a conveyance 
executed accordingly; that this complainant was so situated that he 
mas compelled to accede to any terms which might be offered by the 
cnmmissioners. and therefore rnadc no stipulations, but relied on the 
iusticcr of the comrnissioncrs to adopt such nieasules as would secure 
to this co~nplainailt the value of the property. The commissioners 
sold the !and in  lots on credit for the sum of $4,360.54, and bonds were 
qiven by the purchasers to John F. Patillo, county trustee of the 
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county of Granville; that Patillo had assigned to complainant bonds 
to the amount of $2,636 and refused to assign the residue. The bill 
prayed lhat Patillo might be directed to collect the money due and pay 
i t  over to complainant, or that i t  might be decreed that the remaining 
bonds might he sssigued by Patillo to complainant. 

Iiu,$??n moved to dismiss the bill for want of equity. 
S e a w d l  and Guston opposed the motion. (304) 

HALL, J. Consider this case independent of the contract,  and the 
justice of i t  would be that the complainant should be entitled to the 
value of the land-that is, the amount it sold for. But, viewing it 
under the contract made with the commissioners and the law arising 
thereon, I think he is entitled to nothing. The complainant is not to 
be viewed in  the light of an oppressed man; he had it in his power either 
to k e ~ p  the land or sell i t ;  he was not bound to take for it what the 
commissioners offered him, unless he had determined to have a town 
located there at  any price they might value the land at, however low; 
if  this mas the fact, he had in view a greater benefit to himself 
than the difference in price between what he got for the land (305) 
and what i t  sold for. I t  is clear, if the land had sold for less 
than was given for it, t l ~ e  connty could have had no deduction made 
from the sum contracted to be given. Any ex p a ~ t c  considerations or 
conclusions which the commissioners had or might have come to would 
havc been urgcd in  vain in support of such a claim, and rightly too. 
The contract was the rulc to go by; when the commissioners executed 
that their agency was at  an end. 

Tf tho price paid for the land by cornplainant on which the town 
was located was a great one on account of the courthouse being situated 
thereon, this Court cannot take that circumstance into consideration, 
because it must have been, or might have been, known to complainant 
when he purchased that the county had a right to remove it. 

I do not doubt about the propriety of dismissing the bill. 

TAYLOR, C. J. The bill does not make out a case which entitles 
the complainant to relief. The contract of sale was completed between 
the parties, and the pricc, an indispensable ingredient in such contract, 
fixed and agrced upon. The additional sum now sought to be recovered 
entered in no degree into the views and calculations of the parties; 
there was no mutual agreement and understanding between them con- 
cerning it, and it <auld form no part of the inducement with the com- 
plainant to sell tho land, fur from him it was concealed till an aftor 
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period; consequently no valid obligation to pay thc money was incurred. 
I f  the commissioners, upon an after reflection, thought it a n  act of 
justice to allow the complainant the sum which the land might sell for 
above the stipulated price, t21e performance of an agreement to that 
effcct must be left to the same sense of justicc by 7vhic.h i t  was prompted. 
But i t  may be doubted whether they could bind their principals by an 
agreement relative to a purchase which was then coniplete~d, and as to 

which their authority was functus of ic io ,  even if a valid contract 
(306) had been made. I f  the agreement to pay this money could, by 

ally construction, form part of the price of the land, then it 
cannot be proved by parol; otherwise, part  of the contract would rest 
i n  deed, the other depend on the memory of witnesses, but the deed is 
tho best evidence of what the contract was. I t  may be confidently 
inferred from this that, however strong the scntiment of justice might 
be under which the commissioners made the agreement or however 
deliberate their purpose of fulfilment, they did not mcan to subjcct 
thcmselvcs to legal responsibility. The law designs to givc effect to 
contracts founded on the mutual exigencies of society and not to undcr- 
takings merely gratuitous, nor doas equity differ in  this respect. I f  
damages ara sought in  the one1 court, the plaintiff must bs able to 
state some valid, legal, contract, which the other party wrongfully 
refuses: to perform; if a specific pcrformance is sought here, the party 
must state some cont,ract, legal or equitable, concluded between the 
parties which the other refuses to execute. But a v o l u ? ~ . t a y  convey- 
ance carmot be enforced in  this Court, any miore than damages can be 
given at  law for the breach of a vobuntaq  ~romise .  1 Ves., 133, 280; 
3 Atk., 399; 18 Ves., 149. I t  would be impossible to frame a declara- 
tion at  law upon tha case made in  this bill; the agreement was made 
amongst the commissioners themselves, and not with the complainant 
or any one in his behalf, and the consideration, if any existed, was 
altogether passed and executed. Dyer, 272 ; 2 Strange, 933. I t  may 
therefore be said, as i t  has been in another case, "This agreement resting 
on private contract and honor, may, perhaps, be fit to be executed by 
the parties, but can only be enforced by considerations which apply to 
their feelings, and is not the subject of an action. The law encourages 
no man to be unfaithful to his promise, but legal obligations are, from 

their nature, more circumscribed than moral duties." 1 H. 
(301) Blackstone, 327. Let the bill be dismissed without costs. 

HER'DERSON, J. Raving been of counsel in this case, gave no opinion. 
PER CURIAM. Dismissed without costs. 
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THOMPSON AND OTHERS V. O'DANIEL. 

IN this casc the defendant had filed exceptions to the master's report, 
but had not offered either affidavit or testimony in support of them. 

PER CURIAM. The truth of ihe exceptions not appearing on the 
face of the proceedings, and not baing supported by affidavit or other- 
wise, Ihc Courti cannot notice the exceptions. 

PER CURIAM. Exceptions overruled. 

JEFFREYS v. YARBOROUGH, EXECUTOK, AND O T H E E S . - F ~ O ~ ~  Franklin. 

1. When a master reports a sum to be due, on the admission of one of the 
parties, the more regular mode is for the party to sign such admission in 
the master's presence. 

2. When a report is made upon accounts exhibited to the master, such ac- 
counts should accompany the report, that the court may see the correct- 
ness of the master's inferences. 

IN this casc the clerk and master of Franklin had reported in  favor 
of complainant, stating in  hisl report that several sums were admitted 
by the defendants, without taking down the admissions in  writing and 
having them signed by the party making them. Exceptions filed to 
the rfiport, which were overruled hy the court below, and a final decree 
made by the judge below, from which an appcal was taken to this 
Court. 

Pm C ~ J R I A ~ C .  Where a master reports that any specified sum is 
admitted by the parties to be due i t  ought i n  general to be presumed 
prima fa& to be true, and to throw tho OTLW on the other side 
to show the contrary by affidavit. But  even in such case the (308) 
more regular, and certainly the safer way is for the party mak- 
ing the admissior~ to sign i t  in  the master's presence. 3 P. Wms., 142 ; 
Cursus Cancellariae, 427. I n  this case) however, the report shows upon 
its face that the sums reported were raised by the master from accounts 
exhibited by the party, the items of which accounts were admitted; and 
such a report is clearly irregular, unless the accounts accompany the 
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report or are particularly referred to, so that the court may examine 
the correctness of the master's inferences. 

The report must therefore be set aside, and the cause remanded for 
further proceedings. 

PER CUXIAM. Reversed. 
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GREEN v. JOHNSON.-From Warren. 

An execution bearing the first teste will be satisfied Lefore one of a younger 
teste first delivered * nd levied upon property, but not sold before that  
of the first teste comes to the sheriff's hands. 

JCDG~IENT had been obtained in  the Superior Court of Warren (309) 
a t  October Tcrm, 1821, against one Hawltins, whereupon a f i .  fa. 
issued, tcstcd of that t c m ,  which, on 15 March, 1822, came to thc hands 
of the defendant, who was coroner of the county. At February Term, 
1822, of Warrcn County court, judgments were obtained against Haw- 
kins mid ~xccutions issued to the defendant previous to 15 March, 1822. 
On thar day, a f t w  the coroner had received the f i .  fa. from the Superior 
Court, he exposed tlle lands of Hawkins to sale1 under the execution 
from :he county court. A motiou was made by plaintiff, who was 
interested in the Superior Court execution, for. a rnle on the defendant 
to slmw came wl1y the money r a i d  by the sale of the land should not 
1-G applied in satisfaction of the cxecution from the Superior 
Court. The rule being discharged, tho plaintiff appealed. (310) 

TAYT,~R, C. J. My inquiries in this casa have led me to the belief 
that the plaintiff is cntitled by law to the money in the hands of the 
sheriff, by virtue of the prior tcsLc of his execution. I do not mean 
to give r,u opiniodon any other facts than ihose stated on the record; 
nor particularly on the supposition that thc money had been raised by 
a sale under thc second exccution. 

The writ of f i .  fa. in this State binds t l ~ c  defendant's goods from the 
teste of the writ, after which time any salc of them.& void; because 



IN THE SUPREME COURT. 19 

from thence the good-: are attendant to answer the execution. This is 
an  old rule of the common law, founded on the reason that, as execu- 
tions could issue only against goods which might if not so bound be 
sold by the party, he would thus be able to evade what is termed the 
life of the law, its effect and fruit. The common law, also, presumed 
that the sheriff would execute sdch writs immediately and thereby give 
such publicity to the transaction as would prevent imposition upon 
purchasers. The judgment did not bind, because, that being in  force 
for a year, i t  would have been vexatious to restrain the debtor from his 
ordinary p-rivate dealings for so long a period. 

When the,term lien, is applied to other subjects in  the law its import 
i d  familiarly understood to be a binding or attachment of the thing 
spoken of for  the benefit of him who is entitled thereto. The lien, of a 
vendor on goods not yet delivered, of a carrier, a factor, or pawnbroker, 
entitles them, respectively, to a priority over others whose claims are 
posterior, upon the simple1 rule of justice that the first lien, gives a 

right to the first satisfaction. 
(311) So fa r  from there being any reason wherefore this rule should 

r-ot be applied and enforced to a certain extent between the con- 
flicting claims of creditors under different executions, it seems to me 
demonstrable, from a slight view of the alteration of the law by the 
statute of frauds, that i t  is so applied and always has been. 

When that statute was passed the priority arising from the teste was 
understood to subsist in  theory in full vigor; every book that treated on 
executions laid it down as settlsd law, and the statute itself had no 
further view than to restore its practical utility by the substitution of 
a l i en  batter fitted by its notoriety to prevent fraud and injustice to 
third persons. 

I t  was not that the rule of the common law was defective in fixing 
on the feste of an execution to bind the defendant's goods, because i n  
reality the law supposed the execution to be delivered to the sheriff 
immediately from the teste; and if, in point of fact, that had been done, 
the purposes of the statute would have been accomplished and its 
enactment rendered useless. Thus the azowrd of an execution and the 
tes te  of an execution are convertible terms; but the former is chiefly 
used in  cases before the statute. A bona fide sale of chattels is good 
after judgment, but not after execution aziurded. 8th Co., 170. "By 
the awaprd of execution the goods are bound, so that they may be taken 
ip execution. into whose hands soever they come." Cro. Eliz., 174. 

But the real mischief intended to be remedied was that creditors 
took out executions, one: under the other, without delivering them to 
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the slieri W, whence the retrospect of the teste made sales uncertain, each 
plaintiff being errtitled according to his relative priority; and it was 
utterly impossible for purchasers and strangers to tell without an in- 
spection of the record, a process neither cheap nor easy, to what extent 
the good3 were bound. 

So far  as other persons were concerned, who might have a title to 
the goods between the teste and delivery, the statute dcsignd to 
restorc the old law; but as to the parky himself, his executors (312) 
and administrators, the goods, since the statute as before, axe 
bound from the t e s f e .  2 Show, 436. 

Tf this position bc correct I would infer from it this corrollary, that 
the cases since the statute of frauds, showing the force and extent of 
tho l i ~ n  crcatcd by the delivery of the writ of fi. fa., will go very far  
towalds explaining and proving the extent and operation of the l i en  
arising frome the teste before the statute. A more, direct mode of 
showing the qucstion would be to adduce cases which occurred before 
the statute, but none such directly in point are to be1 found. There are, 
howerer, dicta and decisions of modern judges, relative to the common 
law on this point which, if correctly reported, are entitled to much con- 
sideration. L o r d  Mansfield decided that, though the shcriff had seizcd 
under one writ first, he was bound to sell under another delivered 
afterwards, if i t  had a prior teste. Cited in 4 East, 534, in not is .  To 
the same effect is the opinion of the late, Chief B a r o n  MacDonald ,  who, 
having presided many years in the Court of Exchequer, may be sup- 
posed, was well instructed on the subject. R i s  words are, "I take it, 
before the statute of frauds a writ of execution of a. prior teste would 
have been preferred to a writ of execution of a subsequent teste,  
although the latter was first delivered to the sheriff and was begun 
to be executed, provided that the writ of prior tes ts  came to the sheriff's 
hands before sale." Cited in 16  East, 2'79, in notis.  I f  these opinions 
of these eminent mcn are to be relied on as authentic, they go to the 
whole length of the present controversy. They will bo found, too, in 
accordance with the decisions since the statute. 

H u t c h i n s o n  v. Johnson ,  I Term, 729, shows that where, two writs 
of $. f a .  against the same defendant aro delivcred to tho sheriff on 
different days, and no sale, is actually made of the defendant's 
goods, the first execution shall have the priority, wen though the (313) 
seizure was first made under the subsequent execution. I would 
remark on this case that the statute priority by delivery is  preserved, 
notwithstanding a seizure under a second delivery. Can any reason be 
assigned why the common-law priority shall not be maintained, not- 

171 
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withstanding a seizure under a subsequent t ~ s t e ,  provided the first 
execution reaches the sheriff before tho last is actually executed? I f  
thore cannot, then the case before us is decided by this authority. The 
case of Smal lcombr  1 1 .  Buckinglinnl was a sale by the sheriff ur~der a 
second vrrit of fi .  fa., thc former f i .  fa., though first delivered to the 
sherirf, not having been then executed. According to the report of it 
by Cornyns, the amount of the judgment was that, a t  common law, if 
there were two writs of ti. fa., the one bearing teste on such a day and 
the other on the next day, and the last writ was first executed, such 
execution should not be avoided, and the plaintiff in the first execution 
must seek his remedy against tho sheriff; for the sheriff ought to make 
execution a t  his peril, and if there was no default in him he  shall be 
excused; as, if he who took tho first writ out conceals i t  in his pocket, 
the sheriff may rightly make exccution on another writ which bears 
the last teste but comes firsti to his hands. The law laid down in the 
case affirms every principle on which the plaintiff relies in  the case 
before us, though i t  goes further and validates a sale made under the 
second execution, a question with which we have now no concern. 
Ryhot 71. P e c k h a m .  cited in  Term, 729, is decided on the same principle, 
and while i t  admits the validity of a sale under the second execution, i t  
shows at the same, time that the sheriff makes himself liable to the 
plaintiff in the first, which could not bc but for the priority of the 
latter. The courts have evidently gone far  to support sales actually 

made under execution; and i t  is probably right, and according 
(314) to tho general policy of the laws, that innocent vendem should 

not be disturbed by dormant liens, more especially as the plain- 
tiff may obtain satisfaction from the sheriff; but, though a second 
execution executed may destroy the lien of the first, though i t  may be 
waived or lost by laches or fraud or overreached by relation of a bank- 
ruptcy or extent, yet nothing of that kind appears in this case. I am, 
therefore, of opinion that judgment shall be entercd for the plaintiff. 

HALL, J. It is submitted to this Court to direct to the discharge of 
whicll execution the money arising from the sale, and now i n  the hands 
of the coroner, shall be paid. 

Exrcutionw at common law had relation to thcir teste,  and from that 
time so bound the property of goods and chattels as against the de- 
fendants and all claiming under them, though for a valuable considera- 
tion, that they wcro subject to be taken in execution. 8.Co., 171; Cro. 
Elizabeth, 174, 440. I3ut it does not so vest the property in  the goods 
as to defeat a sale made of the same goods under another execution. 
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1 Lord Raymond, 252; 1 Salk., 320; 1 Com., 35. For otherwise, says 
L o ~ d  Tlolt, no one would purchase a t  an  execution sale. 1 Ld. Raym., 
252. Whether such sales were held good at common law for the reasons 
given by Lord Holt, or whether by the statute of frauds, as seems to be 
Ashu~st'c opinion in  Hutchinson v. Johnson, 1 Term, 731, is  not ma- 
terial in the consideration of the prcsent question. I t  may be taken 
for grar1tc.d that such is thc law, and that the injured plaintiff, whose 
execution had a priority arid which was postponed by such sale, had a 
romedy against the sheriff. See Bybot v. P~ckham, 1 Term, 731, note. 
It has been said that because vendees under junior executions were 
protectcd, tbat was proof that executions of the first teste did - 
not completely bind the l)ropertg in the hands of the defendant. (315) 
I f  theire had been no other reruady for the plaintiff i n  the first 
execution i t  is more than likely that the lien created by his execution 
would have been held valid. But i t  was thought more just and equita- 
ble to throw tho burden on the sheriff who had done the mischief and 
make him liable to the creditor he had injured, rather than the innocent 
vendee iinder the younger execution, who was in  no fault. 

But the reason why such salos are held good does not apply to cases 
where goods have been levied upon but not sold, and perhaps would 
not apply to cases where sales had taken place and tho money was still 
in  the hands of the sheriff; because, although a sale had taken place, 
and the vendees were not to be disturbed, the money when not paid over 
might be applied to the discharge of the execution which had the prior 
right. But this question is not now to be decided, because in  the case 
before us there had been no sale, but only a levy under the execution, 
which issued from the county court beforc the execution which issued 
from the Superior Court came into the hands of the coroner. 

I n  England, by the Stat., 29 Car. JI., ch. 3, see. 16, executions bound 
the property of goods and chattels only from the time that such writs 
were delivered to the sheriff to be executed, so that the lien which 
exscutions had at  common law from their teste upon goods and chattels 
commenced under that statute from their delivery to tho sheriff. And 
i t  seems to me tbat the same law applied to executions delivered at  
different times to the sheriff as applied a t  common law, to executions 
bearing different test~s,  and that before the statute the delivery to the 
sheriff did not alter the lien created by the teste any morq than since 
the statute the teste will affect the lien created by the delivery to the 
sheriff. 

Supposing, then, the same rules applicable to executions bear- (316) 
ing difkrcnt t ~ s t e s  in this State that applies to different deliv~ries 
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of executions under the statute in England, we have authority for 
saying, from H u t c h i n s o n  v. Johnson ,  3 Term, that the execution first 
delivered to the sheriff shall be first satisfied, although the property 
might be first levied upon by an execution subsequently delivered; it 
follows that, as the statute is not in force in  this State, an execution 
bearing the first ieste ought to be satisfied before one of a younger tcste 
first dolivered and levicd upon property, but not sold until the, one of 
the first t ~ s t e  comes to the sheriff's hands; for if the property is bound 
from the teste,  it cannot be the more bound from delivery, and the 
delivery operates nothing. I t  is tmc, Lord  13012 says in Smal lcomb u. 
B ~ c l c i n g h a ~ r n ,  1 Salk., 320, that at common law, if two excc~~tibns bcar- 
ing equal testa come to the hancls of the sheriff, he is bound to execute 
that one first that is first delivered. This m7as not the qlie~stion before 
tho Conrt. The question was whether goods sold under an execution 
could be again sold under another execution which had becn first 
delivered to the sheriff. That c7ictum of Lord Hol t ' s  is differcritly 
reported by different reporters. I n  1 Ld. Rayin., 252, Ire is made to 
say "that if a fi. fa. had been sued out the first day of the term, and 
another f i .  fa.  afterwards, and the last had been first executed, the: otlier 
had no.remedy but against the sheriff." Comyn, in  his 1st vol. 35, 
reports Ihe dictum thus, "If a t  common law there were two writs of 
fie& facias,  the on0 bearing teste on such a day, and the other 0x1 the 
next day, and the last writ was first executed, such execution should 
not be avoided, and the party had no remrdy but against the sheriff." 
I n  this report the preference is given on account of the first t c s l t ,  and 
nothing is said about a delivery to the sheriff. 

But on the point of law involved in  this d i d u r n  of Lord  fJolt ,  so 
differently reported, we have, by way of explanation, the d i c t ~ ~ m ~  of 

anothor judge, for I admit that i t  m7as not the qucstion then l~rud-  
(337) ing for decision before thc Court. I n  King 11. W ~ l l s ,  decided 

in the Rxcheqner (16 East, 278, note), B a r o n  M'Donald says, 
"Before the statute of frauds, the subsequent writ of execution of a 
prior f ~ u t e  would have bcen preferred to anotl~er subject's writ of a 
subscqnent t e d e  although the latter was first delivered to the sheriff 
and was begun to be executed, provided the writ of prior tpste came to 
the hancls of the she~riff before a sale." This position is laid down by 
M'Donuld,  in  the decision of a case of comparatively recent date, 
with all the authorities on the subject before him. His  meaning on 
the point cannot be misconceived or mistaken, and i t  is in words &cisire 
of the present question. 

1 cannot see the effect that the case of bankruptcy is irrteuded to 
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produce. I am not aware of any case where the assignees of a bank- 
rupt bavc been adjudged to be entitled to property taken under an 
execution before an act of bankruptcy committed. I f  an execution 
issues into the hands of a sheriff, but is not levied upon property in 
the hands of the defendant, and the defendant in the, meantime commits 
an act of bailkruptcy, I admit that the lien created by the issuing of 
the execution is lost, and the assignees of the bankrupt are entitled, 
because Stat. 21st Jac. I., ch. 19, secs. 9, 11, expressly doclarcs "that 
the property in  the banlrrupt's possession a t  the time1 of becoming a 
bankrnpt shall belong to the assignees of his commissioners, whereof 
there is no extent or execution served or executed before such time as 
he s11:rll bcco~ne bankrupt." 1 Burr., 20. So that the lien created by 
issuing the execution is expressly destroyed by that statute; but if the 
property had been seized before the commission of the act of bank- 
ruptcy, the creditor in  the execut~on would have the preference. 

But laying aside authorities on this suhject as contradictory and 
unsatisfactory, can there be any doubt as to the policy and justice of 
the caw? I f  an ex~cutiori of prior testr is held up by the party, 
or not issucd, which is the same thing, and one of posterior teste (318) 
issues and is executed, there is no injustice, in saying that the 
latter shall have the preferonce; vigi7an,iibus et n o n  dormientibus legrs 
subueniunt. But when an execution of younger date happens by mere 
accident to  reach the hands of the sheriff before one of an e l d e ~  teste 
and is not executed before tho other is received by the sheriff, I can see 
no injustice or inconvenience in  giving a preference to the cxecutiori 
bearing the first, or eldest teste, qui prior ?st ternpore potior est jure. 
To adopt a contrary course would be going further, as i t  seoms to me, 
than protecting thoso who are laudably vigilant, and would open a door 
to fraud. The law had better designate the rule by which justice shall 
be administered, than leave it to the physical ability of creditors or, 
in other words, give a preference to that execution that the most dis- 
patch is used in  first getting into the hands of the sheriff. 

For these reasons I think the money in  the hands of the coroiior 
arising from the sale of the land should be paid to the plaintiff in  the 
execution which issued from the Superior Court, bearing trste prior to 
the one under which tho property was levied upon that issued from 
the county court. 

T ~ J ~ ~ E R S O N ,  J., ( ~ ~ s s c ~ L E ~ c ~ ~ L L ' :  This case is submitted without ai-gu- 
ment, and I fear I have not been able to find all the cases on the subject 
or duly to understaid and appreciate those I have found. The result, 
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of my investigation is that neither at  the common law nor since the 
statute of frauds did either the teste or the delivery of the m i t  of 
execution bind or fix upon the property, otherwise than to affect it in 
the hands of a voluntary purchaser; that as between the debtor and 

" - 

the creditor the property was not divested by either, and that at  the 
common law, the first delivered writ of execution imposed upon the 

sheriff an obligation of executing i t  before writs subsequently 
(319) delivered, upon this simple ground, that he who is prior in  

point of time has a prior claim to his exertions oyer those who 
are posterior upon the maxim, vigilantibus non dornzientibzis serrat kex. 
I am not able otherwise to account for the numerous decisions, coafirm- 
ing the titles of those claiming property under executions subsequently 
delivered, and the frequent expressions to be found in the books that 
the property remains in  the debtor after the delivery of the writ of 
execution, and that an act of bankruptcy snpersedes an execution after 
i t  is actually begun. I f  the deliaery of the writ binds or attaches upon 
the property, the property may be pursued in the hands of a purchaser 
who claims under an execution subsequently delivered, in the same 
manner that he may pursue it in the hands of a purchaser from the 
defendant himself. That he cannoi do the first and that he call do the 
second is not controverted in  any case. Nor does this arise in the first 
case, that purchasers may he induced to come forward and bid in  
execution sales, otherwise none would bid, as was said by Bolt ,  in  
~5'malZcombe v .  Buckinghnm; for the same result follows in a case where 
the sheriff delivers the goods to the plaintiff himself in execution. 
Rybort v. Peclcham, note to 1 Term, 729. NOP is i t  any answer to 
say that the sheriff is responsible; for if the goods are bound, the plain- 
tiff may pursue either. So in the case of an act of bankruptcy com- 
mitted after the delivery of the writ of execution and even after its 
levy, and (I might add) actual sale of the property, the execution is  
superseded, and the property will pass by an assignment to the assignees 
of the bankrupt. Now, as none but that which was the property of 
the defendant at  the time of the act of the bankruptcy committed can 
be assigned, it follo~vs that "the delivery of the writ of execution does 
not hind or attach upon the property; for if it did the property would 
pass subject to, such lien, the contrary of which is admitted to be the 

case. I t  appears to have been the object of the statutc of frauds, 
(320) au appears in its preamble and enactment, to transfer from the 

teste to the delivery of a writ of execution its hiding force; 
not to create anew any obligation, but barely to change the time of its 
operation. I t  follows, therefore, that the words bind from tlze delivery 
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.have an operation only in those cases where the writ bound before, viz., 
betwem creditors nndw execution and tl~ose claiming by voluntary 
purchase from the defendant. I n  support of this opinion I might refer 
to the cases hefore the statute of frauds, which are quite silent as to 
the binding efficacy of a writ of execution from its teste as to com- 
peting creditors, whereas it has frequently been decided that, as between 
the creditor and a purchaser from the defendaut, the property is bound 
from the t ~ s t e  of the writ. I might also avail nlyself of what was said 
by the judges in Xrnullcombe u. B u c l ~ i n g h a m ,  1 Ld. Raym., 251, how 
tho common law stood, for although 1 confess their cxpressions are 
somewhat ambiguous, yet certainly the preponde~anco is that a p r e f ~ r -  
able r i g h t  to  have an erecut ion saiisfied arose a t  the conmon law in 
favor of the execution first delivered, although I should throw into the 
opposite scale the d i c t u m  of Chief Baron, Macllonald, in  E e z  v. Wills, 
reported in a notc of 16 East;  for his opinion should weigh but little 
when oppoFed to the opinions of those who were at the bar when thc 
statutc of frauds was passcd-more especially when it is  recollected 
that he was then laborir~g to establish a theory by which he overmled 
two cases, if not more, going to put the rights of the subject on more 
equal ground when contending with the Pover~ign. Tn addition to 
these, i t  is also to be observed that all the sayings of the courts as to 
what the law was before the statute of frauds were obiter dicta, entirely 
unimportant in the decision of the cause: for it. was admitted on a11 
hands that the, priority of the right of having an execution satisfied 
arose from its delivery, i t  was therefore uninrportant to ascer- 
tain when that priority was given by statute or arose a t  the (321) 
common law. I have forborne to examine other authorities 
because SmalZcombe v. Ruclcingham has neve~r been controverted. In -  
deed, it is the leading caea upon the subject, nor have I stated a single 
decision which will be, controverted. I f ,  thcrcfore, there is an error 
i n  my conclusion i t  arises from false deductions. 

To sum up the whole, I think that the writ of execution first delivered 
iinposcs npon the sheriff an obligation to satisfy i t  if he, has the means 
of so doing, and that thc sheriff is responsible to him if hc omits to do 
so, by taking the goods whermvith his execution ought to have bcon satis- 
fied, and applying them to the discharge of an 0x.xecution of posterior 
delivery; that the sale made under the posterior execution is good, 
they being still the goods of the defendant, notwithstanding the delivery 
of the prior writ; for, as has been said before, neither execution binds 
or divests the property, either from its teste or delivery, and for that 
reason, as well as from tho words of the preamble, I think the statute 
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o f  frands has no ojwratio~r ill this case, and that  this cansr i s  to be.  
dccided upon the same l ) r i ~ ~ ~ i p l ~ . s  as i f  it was this day brought before 
the courts of England, viz., that  a prior right arose to the plaintiffs in 
the courrty court executions, which were delirered b ~ f o r e  that of the 
plaintiff i n  this case, although i t  bears a n  anterior testc. 

PEE CURIAM. Reversed. 

Cited: Duv.i&or~ v. J : r a ~ d ,  post, 32.2; FvosL '1 ) .  Ethe.ridge, 12 N.  C., 
34; I'ul3rner 1 1 .  Cla1rk, 13 N. (:., 356; ZZbc1;s 71. B loun t ,  15 N. C., 134; 
Jonw t.. Ju,dX:in,s, 20 N. C., 593 ; d. v.  Vick ,  25 N. C., 491 ; Ha,rd~ing v. 
Spivcy ,  30 N. C!.; 66; I V d L  71. Johnson,, 49 N .  C., 192;  McMdZun 71. 

Parsons, 52 N. C., 166;  l i la . i~c lo fh  1:. Ir'e,rwll, 63 N. C., 641 ; W o r d e y  
v. I?ryn.n, 86 N. C., 345. 

MARY GRAHAM V. THOMAS GRAHAM S ADM~NISTRA~CO~<S.-From Moore 

A deed to M. G. for a negro in these words, "Have given and granted at my 
death, and by these prescnts at that time do give and grant to the said 
M. G. my negro girl," etc.. was held to resemble the common, case of 
conveyance by deed of personal property for life, remainder to another 
after the determination of the life estate; and the remainderman took 
nothing. 

DRTTNUE. On 16 Map, 18 17, the tlcfrndaut's int estate executed an  
instrninent of writilrg ill tlrr following words: 

To all persons to whom these p~ esents shall come, I, Thoma.; Graham, 
of the county of Moore a i d  Rtntc of North Carolina, send greeting: 
Knolv ye thai, 1, the said Thomas Graham, for. and in consideration 
of the natural  love arid affectioiL which T locar and have to my niece, 
Mary Graham, daughter to Robert Graham, and for  divers other good 
CRUSPS and consideration I~~rcu r l to ,  have given and granted a t  my death, 
and ty  these prevnts  a t  that time do givc n i ~ d  grant  to the said Mary 
Graham, my negro girl ~ ~ a m c d  Sarah, with her increase, to have, hold, 
and c l ~ j o y  the said negro r i r l  unto the said Mary Graham, her execu- 
tors, administrators, and assigns forever, clear and free against any 
person o r  persons claiming any right, title, o r  interest to said girl, I, 
the said Thomas Graham, shall and will warrant  and f o r e ~ c r  defend 
by those presents. I n  w i t ~ ~ e s s  whereof, T, the said Thomas Graham, 
do hereunto set my hand and sea1 this 16  May, 1817. 

THOMAS GRAHAM, L. S. 
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Tlioma~ Graham died intestate, and the defendants took into their 
possession the negro girl nnmed in the bill of sale as part of the estate 
of their intestate. The present action was brought to recover the 
negro, and came before this Court on the appeal of the plaintiff from 
the judgment rendered below. 

Rufin for p la in t i f*  
Senwell contro. 
Cu~icc adv. v d t .  

HALL, J. Originally, terms lor years aud personal chattels could 
not by deed be limited orer by way of remainder after a life estate. . 
Cro. Eliz., 216 ; 1 Co., 153 ; Chedington's case, Dyer, 253 ; Shep. Touch., 
832. And however the law may be altered as to chattels real (Shep. 
Touch., 574; Bac. Xbt. "Remainder a.," 1st Am., from the 6th London 
Ed.;  1 Burr, 282; 1 Hen. Rl., 540), as to personal chattels, it remains 
the szme unless such limitations over is created by will or by way of 
trust. T am not aware of any case that can be shown to the contrary. 

I n  the present case, no express estate for life is created by the deed 
to Mary Graham, with a limitation of a remainder over afterwards, 
yet the property in the neqro is conveyed and granted a t  the death 
of the grantor, which is the same thing. I f  the grant is good the 
grantor has a life eatate, and the remainder, a t  his delath, vests in 
the graiitee, the present plaintift'; so that i t  appears to me to resem- 
ble the common case of conxleyance by deed of personal prop- 
erty for life, remainder to another after the expiration of a life (324) 
estate. 

I think i t  a hard case that this species of property cannot be con- 
veyed in a mode apparently 30 simple, when the reason upon which 
the r d e  was originally founded is no more, and cannot but regret that 
decisions upon the subject had not been made more conformable to the 
nature of this kind of property, and the convenience of those who 
possewed it. Rut, as it is my duty to expound and not make the law, 
I feel myself bound to give judgment for the defendant. 

TAYLOR, C. J., and Hsxnsmos,  J., concurred. 
PRR CURIAM. No error. 

Cited.  Poscue I ! .  Fosczie, 10 N. C., 544; hforrow v .  Wil l iams,  14 
N. C., 264; Hunt  v. Ilavis, 20 N .  C., 37; Boscue t i .  Foscue, 37 N .  C., 
324; X w e l l  v. Ta?~lov ,  56 N .  C., 376; Bail v. Jones, 85 K. C., 225; 
Outluu 1%.  Tuylor,  168 N.  C., 312. 

179 



I N  T H E  SUPREME COURT. . [9 

FREDERICK J. CUTLAR ET AL. v. ANNA E. CUTLAR.-From New Hanover. 

If a man purchase land and die without issue, it descends for the present 
upon the brothers and sisters then in being; but if any are subse- 
quently born, they become equally entitled; and the same law must pre- 
vail relative to half-blood, where, under the laws of this State, they are 
entitled to inherit. 

PETITION for partition, filed by Frederick J. Cutlar, Jane Cutlar, 
and Euphemia Uutlar, setting forth that in 1790 their father, Roger 
Cutlar. intermarried with Ellen Spillar, by whom he had issue, James 
Spillar Cutlar; that Ellen, wife of said no@, died in  1794; that 
James Ppillar Cutlnr acquired by purchaser certain lands, and died 
intestate and without issue in August, 1797; that Roger Cutlar, in 
1796, intermarried with Kancy Jones, mother of the peltitioners; that 

the said Roger and Nancy Cutlar, in January, 1797, had issue 
(325) born, a daughter, Anna E. Cutlar. That after the death of 

,Tames Spillar Cutlar the petitioners were born, Jane  in 1798, 
Fred~r ick  in 1801, and Euphemia in 1803. The petitioners claimed 
as coheirs at law with Anna E. Cutlar of their half brother James 
Spiller Cutlar, and claimed each one-fourth part of the real estate of 
which James died seized and possessed. 

To thig petition there was in the court below a demurrer, which was 
sustained, and plaintiffs appealed. 

TAYI.OE, C. J. The petitioners are unquestionably entitled each to 
a fourth part of the estate of which J. S. Cutlar died seizeld; for, not- 
withstanding the great and radical changes in the law of descent, which 
are introduced by our statute, the principle) relative to posthumous 
and a'fter-born children remains unaltered and adapts it,sellf to the course 
of descent instituted here. According to the British law, if lands are 
given to a son, who dies leaving a sister his heir, if the parents have at 
any distance of time afterwards another son, this son shall divest the 
descent upon the sister and take the estate as heir to his brother. Nor 
is i t  uncommon for the same estate to undergo frequent changes by the 
subisequent birth of presumptive heirs who are nearer before it finally 
rests upon an heir apparent. An estate may be given to an only child, 
upon whose de~ath i t  may descend upon an aunt as the nearest presump- 
tive heir, who may be deprived of it by an after-born uncle, on whom 
a subsequent sister may enter, and who will again be deprived of the 
estate by the birth of a brother. 2 Blackstone Com., 209 ; Chris., note. 
A more precise analogy is presented by the case where a man has issue, 

- - I 
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a son and a daughter; the son purchases land in fee and dies without 
issue, the daughter shall inherit the land; but if the father hath after- 
wards issue another daughter she shall be coparcener with her sister. 
Co. Lit., I lb .  Ss in this State, if the! son purchases land and 
dies without issue, it descends for tho present upon the brothers (326) 
and sisters then being, but if any are subsequently born they 
become equally entitled; and the same law must prevail relative to half- 
blood where they are entitled to inherit. I t  follows that the judgment 

r eustaining tho demurrer and dismissing the petition must be reverscd 
and the cause rernandcd for further proceedings. 

PER CTJRIAK Reversed. 

C7ileJ: B ~ v i l l e  I). TI'l~c~rlBre. 12 N. C., 171 ; Bu~ywyn v. Devewwx,.23 
N.  C., 589; Cnldu~e77 v RTatk, 27 N. C., 467, 468; Rulhwford I). Grcm, 
37 N. C., 125. 

HARGRAVE v. DUSENBERRY.-From Rowan. 

If a man receive in payment or exchange a counterfeit or forged bank note he 
may treat it as  a nullity and recover back the amount, although the 
party passing the same may be guilty of no fraud. 

TILE plaintiff being a merchant in  the town of Lexington, the de- 
fendant went into his store and asked his storekceper, Carrigan, to 
change a fifty dollar bank note for him,; Carrigail, after an examinatio~~ 
of the bill, gave him small notes for it. Soon after it appeared that 
the note was a five dollar bill altered so as to appear on its face a fifty 
dollar bill, and this suit was brought to recover the value of the money 
given in  exchange. 

Carrigan acted as the agent of the plaintiff in the transaction, and 
there was no evidence of any fraud in the defcndant, both he and 
Carrigan believing the note to be genuine. 

The court on these facts instructed the jury that the law was in favor 
of the plaintiff. The jury rendered a verdict for the plaintiff, a neiw 
t.rial was refused, jud,ment rendered, and defendant appealed. 

T A Y I , ~ ~ ,  C. J. There are but few cases to be found on this subject 
in the books to which we usually resort, and these are by no meam 
decis i~e of tho question. It is said in  Sheppard's Touchstone, 
140, in  discoursing on a mortgage, if the pagnient be made, (327) 
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part of i t  with counterfeit coin, and the party accept it and put it up, 
this is a good payment, and consequently a good performance of the . 
condition. I n  Wade's cast, 5 Co., 115, we find this passage: "And it 
was said i t  was adjudged between Vare and Studky that where the 
lessor demanded rent of his le~ssee, according to the condition of re- 
entry, and the lessee ~ a y e t h  the rent to his lessor, and he received it 
and put it in  his purse, and afterwards, in looking over it again at the 
same time, he found amongst the money that he had receil-ed some 
counterfeit pieces and thereupon refused to carry away the money, but 
rezntered for the condition broken, that it was adjudged that the entry 
was not lawful; for when the lessor had accepted of the money it was 
a t  his peril, and upon that allowance he shall not take exception to 
any part of it." 

As both these decisions were made to prevent a forfeiture in the one 
case and a re8ntry in the other, it is probable that the court went fur- 
ther to establish thk payment than they would have done under ordi- 
nary circumstances, for the principles of justice dictate that the con- 
tracts of men ought to be fulfilled according to the understanding of 
the parties at the time they entered into them; and i t  is clearly under- 
stood in every sale and exchange that the bank notes issued should be 
genuine, although the receiver may take upon himself the risk of the 
solveny of the bank, and such a rule seems to ma to be entitled to sup- 
port in the view of policy and convenience as well as justice, since by 
tracing the bad note back from hand to hand a detection of the first 
fraudulent utterer or maker is most likely to be effected. It has been 
remarked of the civil law, that, in the opinions which the Roman jurists 

deduced from the pure sources of genuine philosophy, innumer- 
(328) able instances may be  net with of the admirable union of wis- 

dom and justice, in which the force of truth is so strongly mani- 
fest that to be assented to i t  is only requisite to be seen-that in that 
law are to be melt with ir.structiw and frequently perfect guides in 
the exposition of the various questions which are of continued occur- 
rence, and which, in the absence of positive authority, must be decided 
upon general grounds of rational jurisprudence. 
ln the civil law, as qnotcd by Pothier, 1st vol., 346, the rule is thus 

stated: "The debtor is not only without any right of obliging his 
creditor to receive anything different from what is due as a payment, 
but even if the creditor by mistake receives isome other thing upon the 
supposition of that being the thing whiol.1 is actually due, the payment 
would not be valid, and the creditor may, upon offering to return what 
he has 30 received, demand what is really due." This is decided by 
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Paulus in b. GO, ff. Si r p u m  aurmhm i ibi  promissksetn ,  t i b i  i g n o ~ a n t i  
quasi owurn cr7s solverem, n o n  l ihrrabor. 

1 am not apprized of any Arrlerican dccisiorl on this point except 
Marlblei v. Hatf ie ld ,  2 Johns., 455, in wliich an opinion is given by 
C h i e f  dust ice  Xed, with his usual ability, a11d concurred in by the 
Court, setting aside a payment made in x cou~rterfcit bank bill. 

Wherc the positive laws are silent, all courts snust dcterrninc on 
maxims of natural jutstice dictated by reason; that, is, according to the 
law of nature. Wc cannot recur to primary pr i l~~ip les  of right and 
wrong where the municipal institulioi~s are express, for i t  is then pre- 
sumed that they are founded on the laws of natiiw, or contain nothing 
rcpugrra!lt to it. 

BY TFIE (' JOURT : No error. 

MAYO, C ~ ~ A I R ~ I Z N  OF EIIGCCOMDE COUATY COUKI,  TO J I I V  USE OF STILLMAN 
v. MAYO, PRICE, a\!) HARRELL. 

In  an action upon an administration bond it  is not necessary for the plaintiff 
to tender a r e f u n d ~ n g  bond to the defendant to give him a right of action. 

'DXXT on ad~ninistration bond, tried bcforc T;cidycr, J . ,  at EDOECWMRE 
The bond was given by the defendant Mayo, and thc other. defendants 
as his securities, upon obtaining administration on thc estate of one 
Qriffis, deceased. The real plaintiff, Stillmail, was the assignee of the 
nmt of kin and sought to rccoLer the surl~his: of the estate, which he 
alleged remained in the administrator's hands aftcr payment of debis, 
etc. 'I'hree breaches were allcgcd: (1) I n  not wtlxrning an inventory, 
eltc., within the time prescribed. ( 2 )  I n  f a i l i ~ ~ g  to collect, etc. ( 3 )  
I n  fail i~ig to pay over. Thc pleas relicd on were "renditions prformed 
and always ready." 

011 ihe trial i t  appeared thitt, the admi~~istl-ator had not retnrncd an 
invextory until after the time prelscribed. I n  this inventory, among 
other debts due the intestate, the itdministrator stated three r ~ o t r ~  of 
his own. payable to his intestate, for about the sum of $350, and in the  
inventory these debts were described as huci tlrbts I t  appeared that 
the ndministrator had properly adminipiered, in paying debts arid 
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funeral charges,.a sum oqual to the residue of the property contained 
in  his inver~tory bcsidos his own debts. If his own debts were bad, as 
stated in the inventory, he had nothing remaining for distribution; 
if his own debts were good, and properly chargeable aganst him, the11 
ha had i n  hi; hands a considcral~le sum to whichathe distributee was 
entitled. 

'rim-c was contradictory evideme as to the solvency of the adminis- 
trator and his ability, after qualification, to pay these debts. 

(330) It aats then contended by defendant's counsel that the plaintiff 
could not recowr in ally event, as no refunding bond had been 

tendered the defendant, and that was an indispensable precedent condi- 
tion to be performed by hiin before any right of action accrued. The 
prosiding judge instructed the jury that the plaintiff's right to demand 
anytl~ing from the defendants cicpended m the truth or falsehood of 
tho administrator's rcturn rospecring his own debts; that the distributec 
should not be in a worse sitnation in  consequence of administration 
having heen committed to a debtor of the intestate than if i t  had been 
granted to a third person, but, on the contrary, had a right to bc in a 
better; that if the administrator, when he obtaind his letters, was in 
such a state of solvency  hat (had another person heen administrator) 
the debt could by due diligence have bean collected from him, then i t  
was pal 1 of the fund for distribution, and the defendants were charge- 
able with i t ;  and if the jnvy was satisfied such mas ibc fact the plain- 
tiff would be: entitled to R -verdict unless tho want of tender of a refund- 
ing bond furnished an objection; and 011 this point the judge iilstructed 
the jury that if, in this caw, i,hcy were satisfied that the administralor, 
so far  from being willing or ready to settle with the plaintiff upon any 
telms, had from the firs1 utterly denied his right, and had denied that he 
hiiukelf had any fund for distribution, and neither admitted plaintiff's 
claim nor his own liability to any amount, and that the! want of a 
~ e f ~ i n d i n g  bovd was not at all the obstacle to a settlement, then the 
defendants werc not at liboi-ty now to avail themselves of the objection. 
I f  the jury believed the facts to bo otherwise, then the objection was a 
good onc. A verdict was returned for the plai~ltiff. Motion for new 
trial overruled, judgment and appeal. 

TAYLOR, C. J. The single question in this case is whether i t  was 
ileccseary for the plaintiff to tender a refunding bond to the defendant 

to give him a right of action on the bond. The giving a bond 
(331) is not made a condition precedent by the act of 1189, but that 

and paying out the distributive shares are made mntual acts. 
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I t  shall be paid over to such persons to whom it i s  due by law, 'buclr 
persons givinq bond with two or more able sureties." Even in cove- 
  ants, if one party covemilts to do one thing, the other doing another, 
i t  is a mutual covcnant alrd not a condition precedent. 2 Black. Rep., 
1312. But in  whatever light i t  may be considered, it is clear from the 
circumstarices of the caso, tbat i t  was ncither necessary for the plaintiff 
to prepare or tender a refunding bond; for the administrator, by a 
public official act, had dispensed with the obligation. He  assert& in  
the inventory his inability to pay this debt and went as fa r  as he could 
to assure those entitled to demand i t  that he would be no more able to 
pay upon the receipt of a refunding bond than without one. After this 
it would have been useless to prepare a bond, since the distributee had 
good gmund to believe that the surplus would not he paid over and that 
he waq discharged from what might otherwise ba deerr~cd u dut<y. TThc 
subject was fully considerod in M a y o  v. il/ruyo, 8 N. C., 427, and applies 
to this case. I t  was therefore very proporly le f t  to the jury to consider 
whether the want of a iefunding bond was 01. was not ail obstacle to the 
settkrnent. A new trial is refused. 

HALL and H ~ r \ . ~ m z s o ~ ,  JJ., concurred. 
PER CIJRIAM. 

COGDELL v. BARFIELD.-From Sampson. 

When a defendant, from the beginning, neglects his case on very insufficient 
grounds, whereby a default is rendered against him, and afteruards 
enlploys counsel to attend to the business who does not practice in  the 
court, he is not entitled to  the indulgence of the court, and shall not 
claim any because of the absence of his counsel. 

THE plaintiff had issued a writ against the defendant for having 
committed an assault and battery on him, which was returned to Scp- 
tembar Term, 1822, of SAMPSON, at  which term a judgment by default 
was entered, and at  the surreedilrg term, i n  April, 1823, a writ of in- 
quiry was executed, and a jury assessed the plaintiff's1 damages to five 
hundred dollars and costs. On Friday of that term the defendant 
movcd on aflidavits filed for a rule to show cause why a new trial should 
not be granted. The rule was granted, and on argument, aftcrwards 
discharged and judgment rendered, from which defendant appealed. 
The substar~ca of the affidavits, which made part of the case sent up, 
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follows: "The defendant made nath, that before the writ was served 
on him he wrote to Mr. TTcnry, an attorney of Payettcville, to ernploy 
him in the suit which he then anticipale~d would be commenced by this 
plaiirtiff; that receiving no answer to this Idter, he was therefore 
indnccd to believe Mr. IT .  would appear for him; that he1 corrtinued 
to enie~rtain this belief until he was undeceived by Mr. 11. in March, 
1823, at  nupl in  Superior Court. The defendant therr procured other 
colxnscl, who, aftor confemncc with plaintiff's attorneys, informed the 
defendant that, by an arrangement made bct,wecn the coansel, the 
attcirdance of the defendant a t  Sampson court would not be uecassary 
before Friday of the term, and that defendnnt bedieved, if he might 

be heard, that he c o ~ ~ l d  prove, that the fight was as much owing to 
(333) the plaintiff as the defcndant. 

From the affidavit of Mr. Farrier, the defenda~~t 's  attorney, 
i t  appcared that in LXarch, 1823, the defendant employed him il l  

Duplirl court to attend to this cause; that the defendant preferred the 
servicm of Mr. I?. because he had defended him on an  indictment for 
ihe same cause in Dnplin Courlty court; that the defendant then in- 
formed Mr. P. that the next term of Sampson court was the return 
term of the writ, and his attendance would only be necessary to remow 
the cause to airother cou~ity; but in the following weelk at  Wayne court 
the tlcfendarrt in formd Mr. P .  that the next term of Sainpslon court 
was the t r i d  term of the cause. Mr. F. then had an interview with 
Mr. Wearss, one of tho attorneys for the plaintiff, and informed him 
that as Sampson Superior Court was held at the same time with Duplin 
County court, i t  would be impossible for Mr. F. to attend Sampson 
conrt earlicr than Friday of the term, and asked of Mr. M. a postpone- 
ment of the suit until Friday. Mr. M. stated that i t  was not in his 
power to postpone it, but 1.10 would state the facts to the court,, and if 
i t  approved of ii, he would make no objwtions, and on the whole thought 
it probablq as Thursday wo~lld be occupied with State prosecutions, 
the causc xould not bc reached before Friday. 

Mr. ITenry's affidavit stated that he had received a letter from the 
defendant, to which' he had not attendcd from particular ~wsol ls ;  that 
the defendant had not sent him any retaining fee and he therefore1 did 
not consider himsdf employed, and that when he next saw defendant he 
informed him he was employed by the plaintiff. 

Mr. Mcares stated in his affidavit that in March, 1823, the defendant 
wished to employ him in this suit, but Mr. M., having bem retained 
by the plaintiff, could not appear for the defendant, but informed him 
of several gelntlemen of the bar une~uployed in the case, who at- 



N. C.] JUNE TERM, 1823. 

tended Sampson court; that in the following week Mr. Farr.ior (334) 
al:d Mr. Mearels had a convcrsatiorl relative lo the suit, and 
Mr. F. requested the cause might be laid over nritil Thursday of the 
term, to which Mr. M. replied, in  substance, that he should have no 
objection, if the court would permit it, and i t  would not operate as a 
corrtirlutlrlce, hut that he beliered Lhe situation of the docket was such 
in Sampson that the delay could not takc place without its opcrating 
as a continuance, a i d  that he was not authorized to consent to a con- 
tinuance. 

PER C'I~ELTAIGZ. The affidavits show that there is no ground on which 
the Court could grant a new trial. The defendant Rarfield neglected 
the case from the beginning, on very inslxfficicnt reasons, whereby a 
default was taken against him, and afterwards on the trial incurred 
the risk of a counsel's attendance who did not practice in  the court, 
while he was told of otl~ers that would be in attendance. To award a 
new trinl for the rcasons here offered were to encourage inattention and 
promote litig a t '  1011. 

PER Curz~anf. No error. 

I'rnctice-Costs. 

Walson read a noticc, a copy of which had been served on the dcfcnd- 
ants, calling on them to show cause at this term of the Court why cer- 
tain costs (certified witness tickets), omitted lo be taxed in  the former 
bill of costs in this case, should ~ i o i  now be charged; and 

BY THE COIJRT: Let the costs be charged and execution issue. 

(335) 
WOODARD V. RAMSAY.-From Hertford. 

A covenant "to warrant and defend the right, title, and property to land - 
against the lawful claim, or claiw~s of any person or persons whatsoever" 
is  not a covenant for seisin. Held, therefore, that  an action will not 
lie for want of title in  the covenantor to  the land when he conveyed it  
until some claim has been made or the covenantor otherwise disturbed 
in his  possession. 



I I N  T H E  SUPREME COURT. 

COVFNANT on a deed, tried before Sash,  J., at HERTFORD. The deed 
purported to be a Conveyance by the defendant to the plantiff of a lot 
of ground in  Murfreesboro, and contained this clause: "And I, the said 
Henry Ramsay, do further bind myself, my heirs, executors, and admin- 
istrators, to warrant and defend the right, title, and property of said 
lot unto him, the said Lewis Woodard, his heirs and assigns forever, 
against the lawful claim or claims of any person or persons whatsoever." 

The alleged breach of this d a m e  was that the defendant had no title 
to the premises at the time he executed the deed. The plaintiff ad- 
mitted that he had never been in possession, nor had he brought any 
suit to obtain possession, and he rested his right to recover on the de- 
fendant's want of title and offered to show a good title in fee simple in  
another a t  the time of the conveyance by the grantor. The court ruled 
that the covenant contained in the deed was for quiet enjoyment only, 
not of seisin, and that it was uot material whether the grantor had 
title; that the plaintiff, to recover, must show either an eviction or that 
he was kept out of possession on an action brought. The plaintiff 
was nonsuited and moved for a new trial. The motion was refused, 
and from the judgment plaintiff appealed. 

The case was submitted without argument. 

(336)  HALL, J. I think in the present case the plaintiff cannot 
recover. The defendant has not entered into a covenant for 

seisin, in which case an action no doubt would lie in case the defend- 
ant had no title in the land when he conveyed it or attempted to convey 
it. The present action is brought upon a covenant "to warrant and 
defend the right, title, and property against the c l a i m  of any person 
or persons whatsoever " I t  is not alleged that any claim has been made 
or that the plaintiff has been in any respect disturbed in his possession. 
I therefore think that the rule for a new trial should be discharged. 

The other judges concurred. 
PER CUILI~X.  Affirmed. . 
C i t w l :  ,ldidgctt 21. Brooks, 34 N. C., 147. 



McCULLOCH v. TYSON & PERSON.-From Moore. 

Where a n  appeal has been taken from the county to the Superior Court the 
securities to the appeal may be released to become witnesses in  the 
case, and others substituted. 

Tms was an appeaI from the coimty to t l ~ c  Superior Court of MOORE, 
in  an action of debt ,  and on the trial in  the Superior Court the plaintiff 
riiovcd to be permitted to give a new appeal bond and other securities, 
in order to cnahle him to call on one of the securities to the original 
appeal bond as a witness. The court refused to grant the motion. 
Tho plaintiff then moved that he might, be permitted to deposit in the 
clerk's o.6ce rnonoy sufficient to satisfy the costs to' that time, for the 
purposo of releasing the security in the appcal bond and obtaining the 
benefit of his testimony. This was also refused, and tho case now 
stands before this Court on a motion for a new trial. 

HALL, J. I believe, i n  a great many instances, securities have (337) 
bnm rcleased, and others substituted in their places, in  ordefr 
that they might thereby become competent to give e~~idenco in  the cause. 
I can see no inconvenience irl the case at all comparable to that which 
might he experienccd from a contrary rule or practice. Much injury 
might accrue to a person who had, unguardedly or unfortunately: pro- 
cured one to become his security whom he might afterwards disco~er to , 
be an important witness for him. 

1 clearly think a ncw trial should be granted. 
And of this opinion was the rest of the Court. 
PFR CIJRI~IAM. New t i i d .  

Cited: H r i t t n i n  v. HOWPU, 19 N. C., 103; CJarmon v. Barringer, ib., 
503; 8nw7qer u. I)ozi~r., 27 W. C., 100;  O t q  11. TToyt, 48 N .  C., 411. 

&! 

FRUIT v. BR0WER.-From Randolph. 

A tract of land is granted in 1761. Tn 1784 another tract adjacent is  granted, 
and calls for a course "along t 7 ~ e  old line to  the beginning." In 1794 a 
corner and line are marked, a s  the corner and line of the tract of 1784, 
parallel to the old line, and north of i t :  Held,  that  the line marked in 
1794 was not conclusive; that  it  was the province of the jury to ascer- 
tain the true boundary, and that i f  they believed i t  to be "the old line," 
the plaintiff would go to it, notwithstanding the corner and line marked 
in 1794 as his line. 

189 
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FRUIT Q. BROWER. 
--A 

T s m ~ ~ s s  q7iar.e clauswn f ~ e g i t .  Plcas: General issue, Lib. ten., Stat. 
Lim., license. 

The plaintiit' claimed the h l d s  d~scribrd in thc annexcd diagram 
by the lines A, IT, (4, E. The dcferrdant clairrrcd those described 
by the lines K, R, 11, 0, L, R, 6 ,  T, and the question in dispute as to 
boundary was whetl~er thc 1)laintiR's tract was boundcd on the north 
by the line 73, D, or ,I, E. 

M 

McCee's tract, 1701. 

N 
Esther Willborn, 1784. 
now plaintiff's tract. 

'l'lios. Willhorn's 
now defendant's tract. 1761% 

Thc tract rnarhed 11/I wils gr-anted to John McGce in  1761; that 
marked P was pan ted  to Thomas Willborn in 1761; and that marked 
N was granted to Esther Willbolrr in 178'4. Esther Willborn conveyed 
N to James Fruit  in  1704, and Janies Fruit conveyed to the plaintiff. 

The grant to Esther Willborn was as follows: "Beginning at a stake, 
the corner of a tract shc now lives on" (she thcn lived on P), "and 
running north along McGce7s line 80 poles to a black oak, then east 
100 polcs to a small black jack, then south 80 poleis1 to a black oak 
corner, then west nlorlg f h c  w i d  old linc 100 poles to the beginning." 



The ~Zaintiff alleged that the 1)cginning was at a stake at C, a ~ ~ d  that 
the b h h  o d  called for as a corner to the third line was at F. 
The defei~datrt ir15istcd thik b ~ g i i l n i t l ~  was at a stake at  13, and (339) 
that tlic black oak called for i l l  the third line was at  11. 

Tl~e  p a n t  to Thornas Willborn, under whom t ln~ defcwdatli clajrncxd, 
mas as follows: "Beginning at a hlurlc oak naplir/g" (at  D, as defendant 
said), "the11 running south 61 cllains to a white oak (O) ,  t h ~ n  west 
28 poles to a red oak, York's cornetb, then wwt 655 poles to a white oak 
(L), :!IC~ICP north 8214 chains to a white oak (It),  thcrl west 10 chains 
to a hickory bush (S), then north 19 chai~ls to a white oak on McGee7s 
line (T) ,  the11 along his 1i11e east 30 chair~~s. to a hickory ( K ) ,  then 
along his liue nor t l~  10 chains to a stake (R, as dcfclrdant corltendcd, 
and C according to plai~~tilf 's  allcgi~tiot~), then east 25 chains to the 
beginniig." 

As to the line C F: I t  appeared illat there werc marked trees on it, 
two of which, as the suryeyois judged fro111 their extcrnal appearailce 
only, might be as old as tho year 1761. The other trees on this line 
werc of the same age with the trees on t11c lines A E and C I), both of 
which were marked. I t  was not shown 011 the trial who inarkcd C F, 
or for what purpose i t  was done. 

As to tho line A E : TI appeared that in 1791, the year after the 
defendaxt purchased the tract T, Fruit, thc ])laintiff, and himself, 
erected a stono at A for the beginning of the land which Frui l  had 
purch:ised of Esther Willborn; that there were on the line 11 I3 marked 
trees co~responding in  age with Fruit's deed; that I h w r r  acquiesced 
ill the corner A and the line A E as Fruit's boundary until the year 
18-, when Frui t  had his land processioned; after which Browcr, br- 
giililing at  I( and running north along n/leGee7s line, discovered that 
the stom erected at A was short of 10 poles, the distance called for in 
Thomas Willborn's grant, but that the distance terminated at B, and 
Browm thenceforward claimed to B. I t  was not showrr why or by 
whom this line was marked. 

As to thc line l3 D :  Defmdant called a witness, Jones, who (340) 
stated tEiat for fiftythree years he had livcld i n  the nelighbo~.hood 
and hcard the black oak at D called Thomas Willborn's corner; that 
when he first knew it, it was a small sapling, and the marks were then 
risible, but that as it grew in  size the marks disappeared. H e  furthrr 
stated that in 1794, on thc purchase by Fruit  from Esther Willborn, 
Elliot, who had been for many years surveyor of Randolph, wrvoyed 
the land in Fruit's presence and then stopped at D, as Thomas Will- 
born's corner; thc old marks 11poi1 tlw black oak at  D had not then 
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disappeared; Elliot marked i t  then as Fruit's comer and also marked 
several dogwood trees as pointers, and running thence west to a stake 
at  B, marked the line B D. The pointers, i t  appeared, were still 
standing, and the line B D corresponded in age with Elliot's survey 
and Fruit's deed. 

As to the corner a t  I), i t  appeared in opposition to the testimony of 
Jones that the tree having been broken down by a storm, the he~art 
for about an inch in diame~tcr was rotten, and that the lamina or 
ar~nual growths from the rotten part counted in I822 forty-nine-that 
this tree was marked as the corner of Thomas Willborn's, and not of 
Esther Willborn's tract,.in the same year with the lines B I), and 
A E and most of the trees on C F. 

On these facts the defendant contended, (1) that thc evidence proved 
the line R T) to be Thomas Willborn's line-and (2)  that if the evidence 
left the locality of Thomas Willbor~l's line doubtful, yet the plaintiff 
could not claim farther south than the, line B D, as that; line and the 
corner at D were markcd as his line and corner when Esther Willborn 
conveyed to him. That although thp grant to Es,ther Willborn and 
the deed to Frz~i t  called for this liuo as running from the black oak 
corner "a1on.g t h e  said old l i m  west to a stake in McGee's line, yet i t  
did not appear either from the grant or from her deed that the said 
old line was Thomas Willborn's line, inasmuch as his line had not 

b ~ e n  previously mentioned i n  the grant or dced nor any old line 
(341) except McGw's line: 

The court instructeld the jury that if from all the evidence 
they believed that Thomas Willborn's line was to the south of the line 
I3 tho plaintiff was entitled to hold to his linel, and the line from G 
south was to be extended to it, notwithstanding the corner aud the 
line B D were marked as his corner and line. Verdict for plaintiff, 
new trial refused, judgment and appcal. 

PER CURIAM. There was much conflicting ei.idence in  this case, rela- 
tive to where the old line was, of which it was the province of tho jury 
to judge. The court instructed tho jury that the plaintiff's boundary 
extended to Thomas Willborn's 1ir;c whercver. that was, notwithstanding 
that thc comer D and the line B I) were marked as his corner and line. 

This is in  conformity with Rlownt v. Ecnbtc~y,  3 N. C., 354, and 
many other cases that have arisen. A new trial is refused. 

No  error. 

Ci6ed: Ilobuon I,,. lVhisenhant, 101 N. C., 648; B r o w n  u. House, 
118 N. C., 880. 
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GILKY v. DICKERSON.-From Rutherford. 

1. This Court will grant a new trial because the facts as stated are  very im- 
perfectly set forth. 

2. When a n  execution is  issued it  creates a lien upon the slaves of defend- 
a n t  from the teste, so that he himself cannot dispose of them. When a n  
alicrs fi. fa.  is issued, this lien has relation to the teste of the first fi. Tci. 

3. If a n  execution be levied on slaves, but no return made, the benefit of this 
levy is  lost, but the lien continues as murh a s  if the levy had not been 
made. 

TRFYFASS for taking away two nrgroes, brought against the defend- 
ant, whc was coroner of the county of Rutherford. 

The evidence on the part of the plaintiff was that he purchased the 
negroes of one Allcy on 19 September, 1820, f o r  a valuable con- 
sideration of bone1 fide; that he took them into possession, and (842) 
afterwards on 7 October, 1820, the defendant levicd on and sold 
them, by virtue of an execution issuing from September, 1820, return- 
able to March, 1821, a t  the instance of the State Bank, against Allcy 
and oncL Elliott. 

Thc defendant proved that the banlr, in March, 1820, obtained a 
judgment against Allcy and Elliott for the sum of $241.30; that an 
execution issaed thereon and came to tho hands of the defendant (Alley 
being sheriff of the counig), which was testcd March, 1820; that one- 
half of the judgment was paid by Elliott, arid about the time of harvest 
the defendant went to Alley's house to gct satisfaction of the balance 
of the execution, when Alley gave him a list of these negroes and some 
other property, sufficient to satisfy the claim, which property the de- 
fendant left in Alley's possession and afterwards said he had levied 
thereon. The execution was returned by the defendant to September 
Term, 1520, when the clerk barely altered the teste,  and issued tho same 
writ as an alias, from September, 1820, returnable to the next court. 
Under this the defendant, on 7 October, 1820, sold the negroes. I n  
September, 1820, Alley carried off the property to Tennessee. 

A L L ,  J. I think a new trial ought to be granted in this case because 
the fact8 seem to mo to be very imperfectly set forth. I cannot see 
upon what ground a verdict has been rcndered against the defendant. 
It seems he levied upon the property in dispute about harvest time; 
but this was belfore the sale by Alley to the plaintiff; that he, after- 
wards, under an alias f i .  fa., levied upon and sold the property on 7 
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October ; that Alley carried the property away sometime i n  September. 
Tt does not appear that the property was ever in the possession 

(343) of the defendant. I f  that was the case, I cannot see on what 
ground a verdict a r d  judgment could be rcndered against him. 

But suppose that the defendant had levied upon and taken the property 
into his possession in September under the alias fi .  fa. before Alley 
carried i t  away, I cannot see that hc is liable for that, although the 
plaintiff's bili of sale was executed before that time, because the first 
f i .  fa. that issued from March created a lien on the defendant's property, 
so that llc himself colild not dispose of it, and that lien was continued 
under the a l k s  /i. fa and existed when the slaves in qucstiori were sold 
to the plaintiff in Septcmber. I t  is true that, although he had levied 
upon t lmn under the first fi .  fu. yet, as he had not made a return 
thereof and taken out a ~ m d i t i o n i  ~ q o n c t s ,  the1 b~nefit  of that levy 
was lost, but still the lien continued as much as if that levy had not been 
made, so that the defanda~~t  could not dispose of the property. For all 
ihesc reasons. I think a new trial ought to be granted. 

TAYLOR, C. J., and I~ENDERSON, J., concurred. 
FF,R PIT RahM. New tr id .  

C i t ~ d .  Dever v.  Rice 20 N. C., 569; Smith v. Sp~ncer, 25 N. C., 
260; Butts u. Pntfon, 33 N.  C., 265; Ilobson 1 1 .  Prathsr, 41 N .  C., 34; 
Watt v .  Johnson, 49 N.  C., 192. 

DEN ON DEMISE OF McKERALL V. CHEEK, TENANT IN POSSESSION. AXD 

KIRKLAND, LAN~~LORD.-F~OI~~ Orange. 

A sheriff's deed for 300 acres of land was offered in evidence. It was proved 
that the sheriff intended to convey but 125 acres; that he was ignorant 
of the courses of the land, and that he would not have signed the deed 
if  the courses had not been inserted in such way as to deceive him with 
respect to the quantity. The court below held the deed to be conclusive; 
this Court grants a new trial because the judge should have left it to the 
jury to say whether the deed was fairly or fraudulently obtained, for a 
court of law has cognizance of the question as well as a court of equity. 

EJECTMENT. The lessor of the plaintiff, to support his title, pro- 
duced a grant from the State for the land in dispute (A, B, C, D, E, 

F, G, H, I, K, L,) to Robert Cheek, the elder, bearing date 13 
(344) March, 1780; a judgment i n  Orange County court, obtained 

August Term, 1817, against Robert Cheek, t,he elder, and execu- 
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tion thereon; a judgment in  Orange Superior Court, at  September 
Term, 1817, against Robert Cheek, the elder, and execution on it, and 
the sheriff's deed to himself, dated 27 February, 1818, describing the 
land by the boundaries of the original patent and purporting to convey 
125 acres of land. 

Robert Ctwek, . 
a4 acres. 

: ~ o b e r t  Cheek, Sen., 
1 I4  acres. 

. . . . . . . . . . . . . . . . . . . . . . . . . . . .  1 

The defendant admitted himself to be in possession of all the lands 
except those included in the lines C, D, E, M ;  of that part the  lai in tiff 
was in possession. 

Thc defendant produced a judgment in Orange court against James 
Cheek, and an execution under which the lands 11, B, C, M, I, K, L, 
had been levied on and sold by the sheriff to William Kirkland, by 
deed dated i11 August, 1820. 

ISe showed also another judgrrnt  against Robert Cheek, the (345) 
clder, at March Term, 1818, of Orange Superior Court, an 
execution thereon and a sale by the sheriff to William Kirkland of the 
lands 3, B, C, M, E, F, G, H, 1, I(, L, as the lands of Robert Cheek, 
the elder, on 7 August, 1820. 

The defendant then called witnesses to prove that, more than 30 years 
before, James Cheek had purchased from Robert Cheek, the elder, 
the tract A, R, C, M, I, K, L, paid him for it, entered into possession, 
had i t  surveyed, the line C, 31, I, marked between them, and that James 
had ever since lived on it and occupied i t  exclusively as his own. The 
court rejected the evidence of any agreement between Robert and James 
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whereby James became the purchaser, unless the land was actually 
conveyed by deed, upon the ground that such evidence would not show 
the legal title to be out of the plaintiff, which alone could be regarded 
in  this action. 

The defendant then alleged that the three pieces of land in the plat 
were scparate and distinct from each other, and that McKerall had 
only purchased C, D, E, M;  and to prove this point he called wvwal 
witnesses, from whoso te3timony it appeared that the) portions of land 
described in t.he diagram as James' and Robert's land were sold to 
them respectively many years ago by their father, old Robert Cheek; 
that no deeds were executed, but that they had exercised over them 
acts of ownership ever since t h y  purchased; that their bowdaries 
were clearly marked out, and. that i t  was the general understanding 
through the neighborhood that Robert Cheek, t h ~  elder, owned only 
C, D, E, M. The officer who sold the land described i t  as the place 
where old Robert Check lived, and all his interest therein, supposed to 
contain 125 acrcs, more or less; ha did not think i t  included the, lands 
on which James and Robert lived, nor did he so represent it, and the 
sheriff, when requested to sign a deed describing thc land by metes 

and bourrds as containing 300 acrcs, refused to do so, from a 
(346) bdief that only 125 acres were sold. 

The court charged the jury that i t  appeared all the three 
pieces oi  land had originally been one tract, whereof the title was in 
Robert Cheek, the elder, and he had never actually conveyed it to his 
sons or either of them, and that all the interest of Robert, the elder, 
had been sold and conveyed by the sheriff to McKerall, and that, al- 
thouqh ~t the sale it was described as containing 125 acres, more or 
less, yet his legal interest extended to the whole tract of 300 acrcs, and 
the sheriff had conveyed i t  by metes and bounds, which inclucdcd the 
300 acres, whereby the whole tract passed, though called ill the deed 
125 acres, more or less. And that under these circumstances the sher- 
iff's deed was the highest evidencc of what laud was sold, llotwith- 
standing the testimony of the witnesses, and that it was co.nclusive evi- 
dencc of the plaintiff's right and entitled him to recover. Verdict for 
the plaintiff, new trial refnsed, jud,penb and appeal. 

HAIL, J. Tt seems that the sh~riff  conveyed the land in  question 
not only without knowing it, but contrary to a determination he had 
made not to do it, because he considered that he had only levied upon 
and sold 125 acres, the land on which Robert Cheek, the elder, lived. 
Nor could he havo been prevailed upon to convey it if the courses in- 
cluding it had not bwn inserted i n  a way calculated to, deceive him, by 
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estimating the whole amount conveyed at 125 acres, m o r e  or less; for 
he was altogether unacquainted with the courses. 

Desiq. or fraud practiced upor? innocence and ignorance in this way 
oughtnot, to have the effect to deprive men of their rights a i d  put i t  out 
of the power of courts of cornmor law to restore them. I do not concur 
in  the opinion that the deed executed by the sheriff is conclusive and 
binds the title. I do not hesitate to say that thc rule for a new trial 
shouiJ be made absolute. 

H E N ~ E R S ~ N ,  J. Whether the deed ,of the sheriff fairly ob- (347) 
tained shall lor conclusive. ou the parties and all claiming under 
them, wc do not deem i t  liecessary to decide, for we think a prelin~inary 
que~stion fairly grows out of the evidence, which should have been dis- . 
tinctly propoundsd by the judge to the jury, namely, whether the deed 
was fairly or fraudulently obtained; for a court of law has cognizance 
of the question, as well as a c o u ~ t  of equity. This question fairly arises 
upon the evidence; the judge erred in telling the jury that the deed 
was conclusire without evidence of what the sheriff sold, without calling 
their attention to the circumstarlces under which i t  was executed and 
informing them that it did not pass the lands in  controversy, if fraud- 
ulently obtaincd. 

TAYLOR, C. J., concurred. 
PER CURIAX. New trial. 

Cited: D o b s o n  z>. Erwin, 18 N. C., 573; XcArthur v. Johnson ,  61  
N. C., 320, 321. 

SKILLINGTON v. ALLISON & GARDIVER.-From Cabarrus. 

It is a good replication to the plea of the statute of limitations that the plain- 
tiff brought his action wihin one year after a nonsuit, and that it is 
the same cause of action. 

CASE for malicious prosecution. Plea: Statute of limitations. 
On 17 December, 1817, Allison, a justice of the peace, at  the instance 

of Gardner, as the prosecutor, issued a warrant to arrest the plaintiff 
on a charge of felony, and after examination by Allison the plaintifl" 
was committed. On 22 December, 1817, Allison issued a mandate to 
one Reed, as an officer, to receive the body of the plaintiff from the 
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jailer 

(348) 

of the county and bring him up for further exami~ration. On 
23 December the plaintiff was examined by Allison together with 
Harris and Young, two other magistrates of the county, and 
was discharged. Plaintiff then commenced .a suit against the 

defendants for malicious prosecution, and it was continued ui~t i l  No- 
vember Term, 1821, of Cabarrus conrt, when the plaintiff was non- 
suited on the ground that there was no evidence that the p la i~~t i f f  had 
ever been legally dischargcd on the accusation for felony, the warrants 
and proceedings thereon having never been returned to court and made 
matter of record. After this nonsuit, and at the same tcrm, the plain- 
tiff procured the warrants, etc., to be returned, and his discharge r e p -  
l ady  entered, and on 17 April, 1822, issued his writ in the presnrt suit. . To the plea of the statute of linritations, plaintiff replied that he had 
brought his action within one year after the nonsuit, and that it was 
the same cause of action. 

The court below held that tho statuke began to run from the time 
plaintiff was discharged by the magistrates, viz., 23 December, 1817, 
and that thcrc is no saving i n  the act of limitations for a plaintiff who 
is nonsuited. The jury, on the plea of the statute, found for the de- 
fendants. The plaintiff moved for a new trial, which was refused. 
Judgment and appeal. 

TAYLOR, C. J. That a plaintiff who is nonsuited is  within the equity 
of section 6 of the act of 1715, has been uniformly considered i11 prac- 
tice as a settled rule, and must be familiar to the professioi~. Anon., 
3 N. C., 63. And though the precise case of a nonsuit may not be 
found in foreign books, yet i t  dcpends upon the same principle which 
has admitted other cases than those enumerated in the statute, the 
words of which contain a clear indication that all the cases were not 

intended to be enumerated, by rcferring in general to "all such 
(349) cases." Hence, where a person brought an action before the 

slatute had run, and died before judgment, the time beiug then 
expired, it was held that his executor or administrator might bring a 
new action within the year (2 Salk., 425), and this was when the 
dcath of either party worked an abatement of the suit. And a still 
stronger case was where a suit was abated by the marriage of a f eme  
Sole phintiff. She and her husband were allowed to bring a new 
action r i t h i n  the year, though the sccond action could not, in the nature 
of the thing, be a continuance of the former writ. Willes, 259. The 
marriage of the plaintiffs was a voluntary act, and would seem less 
ehtitled to a favorable construction than a nonsuit occasioned by the 
neglect of the magistrates to return the w a r ~ a n t  and discharge, which 
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the plaintiff had no means of hastening or compelling. The replica- 
tion to the plea ought, upon authority and principle, to be sustained. 

PER CURIAX. New trial. 

Cited: fitram zr. Beardsley, 79 N. C., 64; Wharton v. Comrs., 82 
N .  C . ,  3 5 ;  Prevatt v. Harrelson, 132 N .  C., 254. 

MULHOLLAND v. BR0WNRIGG.-From Chowan. 

Where water was thrown, by the erection of a mill, upon the highway, and 
the former proprietor of the mill had built bridges over the water, which, 
during his ownership, he repaired, and which were also repaired by the 
present proprietor, who did no other work on the roads, it was Held, 
that the present proprietor was answerable in damages to an individual 
who sustained injury by reason of defect in one of the bridges; and that 
the inquiry was properly left to the jury whether the mill or the road 
was the more ancient. 

ACTIUY on the case, and the declaration contained two counts. I n  
the first, the plaintiff complained of the defendant for having over- 
flowed with water the public highway, by means of which the plaintiff's 
goods contained in his wagon which was passing were injured. 
The second count charged the defendant with having overflowed (350) 
the public highway by the erection of a dam near thereto and 
keeping and maintaining a bridge so rotten and decayed that the plain- 
tiff's wagon loaded with goods was overturned on said bridge and 
thrown into the water, whereby the goods became wet and damaged. 

On the trial the facts, as they appeared from the plaintiff's testimony, 
were that the millpond of the defendant overflowed the public, road, 
and that there were three hollow bridges over the pond, but by whom 
erected did not appear; there was, however, no evidence that any of 
them were erected at the public expense. The road and millpond had, 
for twenty years, been in the same situation in which they were at the 
time of trial, and there was no evidence which was first made, unless 
the fact that the owner of the mill kept the road and bridge in repair 
furnished evidence that the road was the more ancient. The defendant, 
at the time of the trial, had owned the mill five years, and it did appear 
that the proprietor of the mill for the time being and his hands1 were 
in the habit of repairing the bridges and road over the millpond and 



did not do any other work on the public road, and that the defendant 
had repaired the bridges since he owned the mill. 

A wagon loaded with the plaintiff's goods, i n  passing, fell through 
one of the bridges which was not in sufficient repair into the pond, and 
the goods were damaged by the water. The stream was not fordable 
if there had been no millpond, but the bridge which broke was not 
over the channel of the stream, and had there been no pond there would 
have been no water on that part of the road. The defendant offered 
no evidence. 

The judge left i t  to the jury to say whether the road or mill was 
first built, a's a fact, and charged that if the mill was first built the 
defendant was not liable; but if the road  was first made, and the mill 
had occasioned the ovel-flow of that part of the road under the bridge 

which broke, then the owner of the mill was bound to abate the 
(351) nuisance or to erect a convenience whereby the citizens might 

pass in safety. I f  a bridge was erected and was not in  sufficient 
repair, and the: plaintiff sustained an injury in passing it, he was 
entitled to damages. 

There was a verdict for the plaintiff; new trial refused, and from 
the judgment rendered defendant appealed to this Court. 

H o q g  for  t h e  appe l lan t .  
Gasto?i c o n h a .  

(356) HALL, J. The objection in this case to the charge of the 
court is that it ought to have been left to the jury to consider 

whether the water and the bridge over i t  through which the wagon fell 
amounted to a nuisance originally when the bridge: was first erected, and 
ought not to have been assunied as a fact. Because, if i t  were not 
originally a nuisance, it was not one at the time the accident happened 
for which this action is brought. I f  this conclusion is correct, I admit 
the judge erred in  his charge; but it cannot be admitted. It is true, 
if a bridge is thrown over a road where it. stands in need of it, by an 

individual, and the road is thereby rendered more convenient 
(55'7) for the citizens at  large, when that bridge falls into decay that 

individual is not answerable for a nuisance; but that is not a 
parallel case. I n  that case the bridge was not erected for the purpose 
of covering a nuisance of the party's own creating; in that case the 
public ere not in a worse situation when the bridge rots down than 
they were before. I n  the present case the bridge was built to cover 
and render innocent the water thrown over the road by the defendant's 
milldam. When the bridge falls into decay it is not as if there was 
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no water under it. Although innocent at first, i t  afterwards became a 
auisance. I f  no bridge h%d been erected over it, it would always have 
been a nuisance. It callnot be a less one when a nselelss bridge is over 
it. These remarks are made upon the ground that the bridge was 
crected and the milldam built since that road was laid off as a public 
highway. This fact was submitted to the jury and they have passed 
upon it. I tllerefora think it a matter of no consequence whether the 
bridge, when originally erected, was a nuisance or not. I think it was 
one at  the time when this cause of action happened, a d  that the rule 
for a nrxw trial should be discharged. 

HPNDERS~N, J. For  the defendant i t  is contcbnded that if this bridge 
was a convenient one, that, although an individual might have created 
the necessity for its erection and in fact erected the present one to 
obclnte t j ~ e  inconvenience created by his act, that the county was 
bound to keep it in  repair and the individual exempt from liability for 
private injuries sustained thereby, and, I presume, also from public 
prosecution. By the law of England the county is bound of common 
right to bnild bridges where necessary and to repair such as have been 
built;, unless they throw the burdell on another by law, as by tenure or 
prescription, or by act of Parliament, as ill cases of some of the turn- 
pike roads. Allowing that the English authorities establish 
these poditions completely, I do not think that it would follow (358) 
even in  England that the individ~~al  would not be liable for a 
private injury such as this; but if he were not, and if all the conse- 
quences of the original wrong were taken from him and thrown upon 
the county because the bridge had been used by the public, I think the 
case is fa r  different in this country, and that from the different policy 
as established by the legislative authorities of the different countries. 
By the law of England, if a bridge is necessar,y i t  nmst be built and 
kept in repair by some one-by the county, if they cannot show that 
some one else is bound, and that by law, as by tenure or prescription or 
an act of Parliament; and therefore i t  is no defense for the county 
to show that an individual, a mere wrongdoer, is bound, for, perad- 
venture, he may not be able; for when by tenure the lards are bound, 
and prescription is a long acquiescence presupposing an agreement, 
and the act of Parliament is the law of the land. I n  these three cases 
the comity is excused, for they have substituted a responsible person 
in  their stead, and this is the reason that they have failed in all those 
cases where they attempted to excuse themselves by showing that some 
other person a t  first erected the bridge;; for the bridge must be kept in 
repair, and should an individual, even for his own convenience, erect 
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one arid the public use it, this usage is an  evidence of its convenience, 
and therefore the county court should repair; for the law imposes on 
the county the ercction and rcpair of bridges in  all cases where neces- 
sary, and will allow of no excuse but those before mentioned. This 
snits the policy of a thickly settled and rich country. Want of ability, 
as i t  is false in fact,  will not bo attended to. But our situation is fa r  
different; and wretched would be the situation of some countries, par- 
ticularly new and poor ones, if such was the case; and the Lcgislature 

here has therefore vested in the county court power of laying off 
(359) roads, settling ferries, building and repairing bridges; and if 

the law stopped here, perhaps i t  might be said that the parties 
were liable to an  indictment if they permitted bridges to be out of 
repair, or refuscd to order them to be built where necessary. Hut 
the Legislature did not stop here; they placed a t  their disposal for 
these purposes only limited funds, and if they go to the extent of the 
funds, they certainly are not liable. This is by no means giving u p  
their interest or, if you will, discretionary powers, which, if they do 
?lot interrtionally abuse, I think they are not liable. I therefore think 
that the whole of the argument falls to the ground, and that the jury 
were properly instructed in the court below, and that the judge below 
committed no error in not informing the jury that if the bridge was 
used by the public the defendant was thereby exonerated. 

TAYLOR, C. J., concurrcd. 
PEIL CURIAX. No error. 

Ci ted:  Campbell 7>. Coyd, 88 N. C., 130;  Wardswor th  v. Xtezuart, 
9 1  N. C., 121. 

GOVERNOR r o  ,11313 USE OF ARUNDELL v. JONES. 

The sheriff is not liable in  debt upon his official bond for omitting to take 
bail i h e n  he executes a capias in civil cases; but he must be proceeded 
against as  bai l  by sci. fa. 

DEBT, brought on a sheriff's bond against the defendant, as security 
3f a deceased sheriff, and was heard below before Donnell, J., at CAR- 
TERET. The breach assigned in the declaration was that the sheriff, 
r1:1 :I capins ad respondendun?. duly issued to him, served the same and 
took no bail bond. The defendant demurred to the declaration, and the 
court below sustained the demurrer. 

202 
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Baw7cs f o r  plaintiff. 
Gaston contra,. 

HALL, J .  TJpon the best considerations I h a w  given this (362)  
case I do not think the Legislature intended that the sheriff 
shotdd be liable upon his official bond for omitting to take bail when 
he exccutsd n capins in civil cases. They have declared that irr such 
cases "he shall be deemed and stand as special bail, and the plaintiff 
may proceed to judginerlt aecordirg to the rules thereinafter prescribed." 
I f  the &riff was liable on his oficial bond for such omission he would 
be deprived of the opportunity 01 surrendering the defendant as other 
h i i  ma!T do. 1 think he ought to be proceeded against as. bail. But 
if the plaintiff cannot cornpei the sheriff in that character as bail to 
pay the money, I am far  from saying that the party has no remedy 
upon his official bond against his secnrities. 

HEXIJERS~W, J. I n  ornitling lo take bail the sheriff does no wrong 
to tlle pla'intiff i n  the writ of cupias ad r ~ s p o n d e n d u m .  All that the 
writ and the law requires is that the sheriff should have the body of 
the defendant ready to produce when the plaintiff should demand it to 
satisfy his recovery. Before any statute was made on the subject the 
sheriff was required to have the body of the dcfcndavit at  the return 
of the writ, and whether the shcrii-f' ivnprisoncd the defendant or 1st 
him out upon bail or without bail, i t  was nothing to the plaintiff; the 
sheriff was exonerated from all liability if he produced the body, nor 
was he excused by showing that he Ict the defcndant out upon bail, 
howe-ger sufficient that bail might he, and the law remained the same 
in  this particular after tho sheriff was cornrnandcd by statute 
to let to bail those whom he arrested on such process, for the (363)  
sheriff's liability remained the same; thc bail was for his indemr 
nity only. In  1777 the Legislature prescribed the manner of taking 
bail, altered tho nature of bail to the writ, and declared that all hail 
should he held and deemed special bail, and defined what they meant 
by spec;aI bail, by declaring that the bail might discharge thernselves 
by s~~rrender ing their principal at  any time before final judgment on 
sci. fa. At the same time i t  was enacted that if he omitted to take 
bail, or took {hat which was insuificient, upon notice given at the first 
term he should stand as sp~c ia l  bail. This notice was not necessary, as 
was contended in the argument, when ho omitted to take bail, but only 
in those cases where he took bail that was insufficient in  the estimation 
of the plaintiff; and i t  was required that the sheriff should have notice 
of the exception that he might justify, that is, show the bail to be 
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sufficient; and in such case he became bail, if he failed to justify. H e  
was also required by the same act to a s s i p  the bail bond to the plaintiff'; 
thus was the whole law relative to bail altered-there was no longer 
any distinction between bail to the writ and bail to the action; the 
bail taken by the sheriff became bail to the action, with this alteration, 
that the bail were not fixed with the recovery by the return of n o n  est 
irwentus to the ca. sa., but might discharge themselves by surrendering 
their principal before final judgment on the scire facias. As the law 
now stands there is no necessity of having the body a t  the return of the 
writ, for the object is cornpletely amviered by turning the bail to the 
writ into the bail to the action, be that bail the sheriff or any other 
person. The plaintiff, therefore, is entirely uninterested in the fact 
whether the sheriff took or omitted to take bail; and were this action 
sustained i t  would deprive the sheriff of one of the privileges of bail, 
which was certainly accoided to him by the statute, to wit, the right 

of surrendering his principal; but i t  was contended that the 
(364) sheriff became bail a t  the election of the plaintiff, which elec- 

tion was evidenced by giving notice, and to prove this to be the 
correct constiwction of t l ~ e  statute, it is asked, what would be done if the 
sheriff should die after the arrest and before the return termt 1Iere 
thcrc would be no person to whom notice could be given. I n  answer, 
1 would say that the law. which mquires not impossibilitirs, would 
permit a departure from the words of the statute and suffer the first 
term to be read the first term a f t e r  i t  was physically possible for the 
act to be done. I t  is said that, by coristruction of the act, the sheriff, 
who might be an insolvent, might impose himself as bail on the plaintiff 
against his will. It is adrnittcd; but for this reason I think i t  an 
ojju3al act of the sheriff', and that those who arc bound as securities 
for his official acts are respoi~sible. The sheriff will h a ~ e  omitted to 
discharge his official duty oi~ly where he shall have failed to pay the 
condemnation money or surrender the defendant before final judgment 
on thc sci fa. The demurrer must be sustained. 

TAYLOE, C. J., concurred. 
PER CUBIAM. Affirmed. 

Cited:  Bwrlcer v .  M w w o e ,  15 N .  C., 415; Gray v. Hoover; ib., 476. 
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MERA v. SCALES & McCA1N.-From Caswell. 

1. Certiorari will be granted on affidavit that  appellant applied in  due time 
to the clerk of the court below for the record of a case to bring it  up to 
this Court, and was informed by the clerk that he had sent it  up, when 
the record reaches this Court too late. 

2. Nonsuit will be entered where in  covenant the plaintiff in the Superior 
Court recovers less than the sum of £50, unless he file an affidavit under 
the act of 1777. - 

CE~TIORARI. Eli f in,  in this case, moved for a certiorari on an affi- 
davit made by gcales, stating that he was informed by his codefendant 
that s~vera l  days before the meeting of this Court the defendant 
(McCain) sent to the clerk of the Superior Court of Caswell (365) 
for thc record in this case, that, he might bring i t  up, and was 
told by tho clerk that he had made out the record and sent it up. The 
recorcl reached the clerk of this Court on the fourth day of the term, 
and it was admitted by Seawell,  for tho plaintiff, that the facts stated 
should be considered as having been sworn to by McCain. 

PER C~JRIAM. Tho affidavit i s  sufficient; let a certiorari issue. 
And now, on the return of the c e r t i o r u ~ i ,  the record showed it to 

have been an action of covenant in  which the breach assigned was the 
nonpnyment of $2,650, which defendant, by his covenant, had bound 
himself to pay. Thc jury found that defendants had paid to the 
plaintiff $2,650.15 and assessed the plaintiff's damages to $39.29. 

- Ther~mpon, dcfeindnnt"~ counsel moved, but without success, to nonsuit 
the plaintiff. 

H ~ v u ~ x s o r g ,  J. This action is not brought on a bond, note, or liqui- 
dated account, and thcreforc is not within thc act of 3520, which 
declares that zn suzh casrs tho jurisdiction of the Superior and county 
court? shall be ousted by plea in abatement. Nor did the act which 
gives concurrent jurisdiction in  ail cases for civil injuries to the Supe- 
rior and county court.: alter the  mode of ousting ~ u ~ i s d i c l i o n  in either. 
I n  this case, the declaration shows the nature of the demand, and the 
verdict of the jury the amount due, and there being no affidavit under 
the act of 1777, the court law, as i t  is called, there, must be judgment 
of nonsnit. 

PFR CIJRIABI. Action dismissed. 
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(366) 
T H E  GOVERNOR, SUING TO THE USE OF NATHANIEL HENDERSON, 

v. MATLOCK, ET ~r,.-~rorn Rockingham. 

1. If a person elected sheriff voluntarily gives bond with security in a penalty 
greater than that required by law, and enters upon the duties of his 
office, and is guilty of a breach of the condition, he and his sureties will 
be liable upon such bond, though not by a summary remedy. 

2. When a sheriff gives bond payable to the Governor, and the bond is not 
exactly conformable to law, it is not necessary on suit on such bond to 
show that the Governor has sustained damages, for the bond is taken 
substantially to the people themselves for their benefit. 

DEBT or1 sheriff's bond. This was an action brought against Mat- 
lock and his securities to rworer $355.65 which Matlock as sheriff 
had collected on an execution issuing in behalf of Nathaniel Henderson 
against onc Elcnry and ret~xrr~able October, 1822. 

On the trial below tha plaintif[ p r o ~ ~ e d  the execution of the bond by 
the sheriff, and that by rirtue of the execution he had received the 
money as charged in the declaration. 

For  the defendant i t  was insisted tliere could bc no rccovcry in this 
actiorl, 

1. Recause the bond declared on is a sheriff's bond, and not having 
been taken pursuant to the act of Assembly, is  void. 

2. Because the bond declared on is given for the penalty of £5,000, 
whereas the law authorizes a sheriff's boud to be given for £2,000 
penalty. 

3. Beranec, admitting the bond to be good as a voluntary bond, the ' 
action cannot be sustained unless it be shown that the Governor and 
not Kathaniel Henderson has sustained damages-for the law does not 
make the bond enure to his benefit, unless taken pursuant to the act 

of Assembly as a sheriff's bond. 

(367) 4. The bond could not be considered a voluntary one, but as 
a sheriff's bond, because i t  is only upon a sheriff's bond that 

Nathaniel Henderson, the person injured, is authorized to commence 
a suit i n  the name of the Goverlior to his use. 

5. That if the sheriff should, as sheriff, be bound under this bond, 
yet his secnrities were not liable in this suit. 

The court imtructed the jury that if they were satisficd that the 
defendants had executed the bond declared on, and that Matlock had 
collected the money a t  the tirn.- and in the manner charged in the 
declaration the plaintiff was entitled to recover. The jury found a 
verdict for the plaintiff, motion for new trial, judgment and appeal. 
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MARTIN v. HOUGH. 

TAYLOR, C. J. I believe that every point in this case has been settled 
by this Court in  Bank v .  Twi t t y ,  ante, 6 ,  in which i t  was held that if 
a person elected a sheriff voluntarily gives bond with security in  a 
penalty greater than that required by law and enters upon the duties 
of his office and commits a breach of the condition, he and his securities 
will be liable upon such bond, though not by a summary remedy. 

As to the other objection in this case, that i t  ought to be shown that 
the Governor has sustained damage and not N. Henderson, it is vir- 
tually overruled in the case cited, in which the Court say that the bond 
is taken to the Governor for the benefit of the people a t  large, or that 
portion of them whose money may come into the hands of the sheriff. 
I t  is snbstantially taken to the people themselves, for their own benefit. 
As, then, the bond is valid and may be put in suit for the benefit of 
any one injured, there is no ground for a new trial in this case. 

PER C ~ R I A M .  No error. 

Cited: Branch v .  Elliott,  14 N .  C., 89. 

MARTIN v. HOUGH ET  from Cabarrus. 
(368) 

On an issue devisavit vel non the security to the administration which had 
been granted pendente lite is admissible as a witness to support the will. 

ISSUE deeisavit vel no%. Martin offered for probate the will of 
James Tlough, and succeeded in its establishment below. Those who 
O ~ ' I ' O W ~  the probate appealed to this Court, and the statement sent up 
presented two objections as the grounds of appeal. 

The court received as a witness to support the will Martin Picket, 
notwith~tanding the objection was made that administration pendente 
litc had been granted to James Martin, and that the witness offered 
was the security to the administration bond of Martin. 

The sanity of the supposed testator being in question, to prove him 
insane a letter written by him was read by one of the c~unsel,  and a 
physician was asked his opinion as to the state of mind of the writer, 
to be collected from the letter. He replied that part of the letter 
appeared to him nonsensical. The court then remarked to the counsel 
and witness that i t  had been read hastily and without regard to the 
punctuation; that if i t  were read slowly and as punctuated, i t  would 
be veTy intelligible; however, the jury, on retirement, would examine 
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Cot, themselves, whether the opinion expressed by the physician arose 
from the manner in which the letter had been read or otherwise. I t  
was contended that these remarks of the judge upon the letter amounted 
to an expression to the jury of his opinion upon matter of fact. 

HALT., J. I do not think i t  was a legal objection to Martin Picket's 
competency as a witness that he had become the security of James 
Martin, who had obtained letters of administration pendente Zite on 

the estate in dispute; because, whether the will is established or 
(369) not, Martin is liable and bound by it to somebody; to the execu- 

tors if the will is established, to the administrators if it is not. 
llTith respect to the objection founded upon the opinion of fact which 

i t  is alleged the judge gave in the hearing of the jury respecting the 
sanity of the testator, it seem rather to have been an opinion of the 
manner in which the letter was read. I think there is nothing in this 
objection; it is far-fetched; it is not founded upon the spirit of the act 
which forbids judges to give opinions to juries as to matters of fact. 
I think the rule for a new trial should be discharged. 

The rest of the Court concurred. 
PER CVRIAM. No error. 

SHEPPARD v. BRIGGS. 

In debt on bond for a sum less than $100 since the act of 1820 advantage can 
be taken of the want of jurisdiction by plea in abatement only. 

DEBT on three several bonds amounting to $394.50, tried before 
Daniel, J., at SURRY. The plaintiff on the trial produced (I)  a bond 
for $253.50; (2 )  a bond for $70, and (3) a bond for $71, all executed 
by the defendant and payable to himself. The defense was payment. 
The jury found that, after allowing the several payments made by the 
defendant, there was a balance due the plaintiff for principal $73.10, 
and they assessed his damage by way of interest to $5.34. 

Upon the rendition and before recording the judgment, the defendant 
moved to nonsuit the plaintiff. The motion was overruled and judg- 
ment was entered, whereupon defendant appealed. 

On motion for a nonsuit the plaintiff filed an affidavit which made 
part of the case, stating that he verily believed the balance justly 

(370) due him from the defendant was more than $100. 
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HALL, J. The parties have treated this case as if the cause of action 
had happened before the act of 1820, ch. 1045. By that act it is der 
clared that all suits hereafter commenced in  the Superior or county 
courts in  this State on any bond, promissory note, or liquidated account 
for a less sum than $100, shall be abated upon the plea of the defendant. 
By this act the courts havc not the power of r~onsuiting i ~ r  s i~ch casos, 
nor is it necessary for the plaintiff to file; an affidavit as he has done. 
This was the mode pointed out by former acts of Assembly. By this 
act the suit can be abatcd only upon the plea of the defendant; of 
course the judgment of the Superior Court must be 

PER CURIAM. Affirmed. 

Cited: Clark 11. C a m e r o n ,  26  N. C., 162. 

DOE ON DEMISE OF THE TRUSTEES O F  THE UNIVERSITY O F  NORTH 
CAROLINA v. ROE qhu JOHN HOGG.-From New Hanover. 

When the lessors of the plaintiff introduced a writing signed by the defend- 
ant, acknowledging that  the title was in  the. lessors, and showing also 
that the defendant had been in possession more than seven years under 
color of title, it was Held, that  the paper was made evidence for the de- 
fendant by its introduction by the lessors, and that  as the acknowledg- 
ment was not made until a f t e r  his possession had ripened into title, he 
was not affected by it. I t  would have been otherwise if made before. 

E.JECTMENT. On the trial below i t  was admitted that the lands in  
controversy had been granted by the State. Two deeds were read, one 
from John Cowan and one from John Bradley, to Jonathan Jennings, 
for the premises, and seven ycars actual possession of Jonathan 
Jennings under them was proved. The will of Jonathan Jan- (371) 
nings was t h m  wad, whereby the land described in  the declara- 
tion was devised to his wife Ann and her heirs. I t  was further proved 
that after the death of Jonatliari Jennings his widow intermarried 
with Thomas Jennings, with whnrn she lived on the premises until her 
death in 1807 or 1806, and that Thonias Jenniiigs lived there until ha  
died in  1809. Two witnesses, who had known Ann Jennings for thirty 
years, sworo that they had never heard of her having any issue; and 
one deposed that he had always understood she was an English woman. 
John Hogg had beell in possession of the lot from tho death of Thomas 
Jennings to the time of trial. 
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The plaintiff then introduced as evidence a writing signed by the 
defendant, in substance as follows, viz. : 

T o  the I ~ o n o r a b l e  the Trustees of the U n i w ~ ~ i t y  of N o ~ t h  Caro1i"na: 
The representation and memorial of Dr. Natl~anicl Hill and John 

IIogg, executors and devisees in  trust of Thomas Jennings, deccascd, 
late of Wilmington, in the Statc aforesaid, respectfully showeth, That 
upwards of thirty years ago Jonathan Jennings, the uncle of your 
memorialists' testator, settled in  Wilmington as a tavern and boarding- 
house keepel.; that for many years he strngqled on in  low and, indeed, 
indigent circumstances; when, from perseverance and industry, his 
basineer improviug and bccoming pofitable, he acquired and died 
seized and possessed of some property, chiefly gained by the, attention 
and iiidustry of his wife. The said Jonathan, having no children, 
devised and bcqucathed the whole of his estate, real and personal, to his 
wife. 

That the widow of Jonathan Jermings aftcrwards intermarried with 
Thomas Jennings, your memorialists' testator, who, of course, became 
possessed of said property, consisting, among other things, of a certain 
lot on Front Street in Wilmington. 

That the wife of Thomas died in or about the year . . . ., without 
making a will, and that Thomas Jennings died afterwards, in or about 
the year . . . ., having m'ade his will, of which he appointed the memo- 
rialists executors, and that, among other property devised by said will 
to the memorialists, i s  the lot in Wilmington, in trust to and for the 
use and henelfit of George Jennings and George Tipler, nephews of 
Thomas Jennings. 

r 7 

1 hat some time after 111e dececase of Thoinas Jennings, your memo- 
rialists were applied to by and on behalf of one Cocke, of Tennessee, 
for a debt due by Jonathan Jennings to him on bond. They, not being 
the legal representatives of Jonathan, were advised by counsel tot con- 

stitute tlwmselves such, in  order to become parties to a suit at  
(372) law a t  tho instance of Cocke, rather than to he sued in chancery. 

They accordingly took out letters of administration de bo& n o n  
on the estate of Jonathan, and suit was brought against them by Co~ke, 
who obtained judgment; execution issued thereon, and was levied on the 
lot in Wilmington; and i t  was sold on or about 13 November, 1815, 
when i t  was bought in by and for tho use of your niern~rialist~s for the 
sum of $1,044.55, by them paid to and for the use of George Jennings 
and George Tiplcr, under the devise in trust as aforesaid. 

Thc memorialists, then averring and offering to prove the wish and 
intention of Thomas Jennings' wife to convey her right to her hus- 
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band, and that it was omitted only bocause of the ignol.ance of Thomas 
Jennings and his wife, that it was necessary, prayed the trustees to 
accept of a moderate compensation for the interest which had escheated 
to them. 

This paper bore date 19 December, 1818. Defendant moved that 
plaintiff be nonsuitcd, not having shown title in himself. The presid- 
ing judge, on the evidence before stated, expressed an opinion that 
the mcmorial of John Hogg, being introduced by the plaintiff, was an 
admission and contained cvidmce of title in the defendant ; whereupon 
plaintiff submitted to a nonsuit, and afterwards moved for a new trial. 
The rule was refrlsed, judqmer~t rendered, and plaintiff appealed. 

Gacton for uppid7nnts. 
I10yg for de fendan l .  

HAT~T, J. I can pec 110 objection to thc opinion of the court 
ill thiq case. I t  appeared in eviderrce that thc defendant had (374) 
beerr in posse~sion of the lot in  dispute more than seven years. 
I t  also appeared from the plaintiff's own showing that the possession 
was under a color of title, namely, the will of Thomas Jennings. I 
say from their own showing ,  because, when the plaintiff introduces the 
petition in evidence he makes the whole of it evidence against him as 
well as for him. I t  is very true that from the tenor of the petition it 
appears that the defendant did not believe or think that he had title to 
the lot of land, but it is to be observed that this petition bore date in 
thc y a y  1,419, at which time the defendant had beerr in posscssiorl of 
the lot since the death of Thomas Jennings (a longer period of time 
than seven ycars), under the will of Thomas Jennings, and that he 
had thereby acquired title to it. 

I think an ignorance oi  his title ought not to prejudice him. H a d  
he presented this petition to the trustees before his possession had 
ripened into title, and when the title was really irr the trustees, that 
would have been an acknowledgment of their title and that he held 
under them. I n  that situation no length of time would have given him 
title; but as thplre was 110 acl~nowledgn~ent of this sort before 
his title bccanre comp!cte, one rrlade after it will not affect the (375) 
case. 

I therefore think the nonsuit was properly entered. 
r 3 IAYLOB, C. J., and HENDF,RSO%, J., concurred. 

PER CURIAM. Affirmed. 
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I DOE ON DEMISE OF RAYNER AND WIFE V. CAPEHART.-From Bertie. 

Where lands were allotted a widow as dower, without previous notice given 
to the heir at law, who was an infant, it was Held, that however the 
allotment might be reversed or set aside by the heir or those claiming 
under him, still it was good title as against a stranger, when accom- 
panied with seven years possession: 

EJECTMENT. Thomas Collins was seized of the prcniiscs in the 
declarition at  his death in 1800. Rayner's wife, the lessor of the 
plaintiff, was Thomas Collins' midow. Thomas Collins left a will 
duly executed to pass lands, to which his widow entered no dissent other 
than by her petition for dowcr, which was filed in August, 1800, and 
under which the lands in controversy were allotted her. 

The court below held that the proceedings on the petition for dower 
did not vest a life estate in Rayner's wife. 

The lessor of the plaintiff then offered the record of the said petition 
and proceedings as color of t i t le,  and the court permitted it to be read 
as such, and proof was made that undcr i t  the lessor of the plaintiff 
had been in quiet possession for fifteen years. The defendant then 
proved that the sole heir of Thomas Collins was an infant a t  the time 
of the assignn~eilt of dower, and continued such during the entire period 
of her possession. The judge ruled that the possession under such 

color of title would not divest the infant lleir at of title, and 
(376) that therefore the lessors of the plaintiff were not entit-led to re- 

cover in this action against a stranger, a i d  the plaintiff sub- 
mitted to a nonsuit. A new trial having been refused and judgment 
rendered, there was an appeal by plaintiff. 

TAYLOR, C. J. The true inquiry in this case was not whether the 
assignment of dower divested the heir at  law of title, but wlrethcr such 
assignment, accon~panicd with seven years' possession, gale the plaintiff 
a right of recovery against a stranger. The defe~~darrt was a trespasser, 
and cannot avail himself of any irregularity in tllc proceedings by 
which thc dower was assigned. They were had under the authority 
of a court possessing competent jurisdiction and must be regarded as 
conclusive, at least in this case, until they are avoided by due course 
of law. They constitute a presumption of right, which entitles the 
plaintiff to recover in  the absence of any right or title in the defendant. 
The petition filed by the widow states the infancy of the heir, and prays 
that a guardian may be appointed to defend, which should have been 
done by the court, to enable the petitioner to give irotice. Nothing, 
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therefore, can be inferred from the proceedings to show an intentional 
omission on the part of the widow. There must be a new trial. 

RALL, J. Tt appcars that the widow regularly dissented from (377) 
the will of her husband by filing her petition irr time; that 
her dower was rrgnlarly laid off to her by metes and bounds, 
and that she held possession of i t  accordingly under a judgment of 
the court for a longer time than seven years. And I think she ought 
to recover, as against a stranger, upon that possession under that judg- 
ment. The judgment is not a nullity, although the heir a t  law at the 
time i t  was rendered was under lawful age and had no notice of it. 
However, i t  may be reversed or set aside by him, or those claiming under 
him, i t  is obligatory upon strangers. I, therefore, think the nonsuit 
should be set aside and a new trial granted. 

HENDERSON, J., concurred. 
PER CURTAM. Reversed. 

McCOY v. BEARD.--From Rowan. 

A sheriff is not liable to a recovery for misfeasance in  office by levying on 
lands when defendant in the execution had personal property sufficient 
to  satisfy the  debt, unless i t  be shown that  he knew i t  to be the prop- 
er ty of the defendant, or unless i t  be pointed out to him as  such, and an 
indemnity bond tendered to sell it. 

Casc against the defendant as sheriff of Rowan County for a breach 
of official duty. The misfeasance assigned in  the declaration was that 
the defendant whei~ sheriff had neglected to levy a f i .  fa. which came 
to his hands in  favor of the plaintiff on the goods and chattels of one 
Pearson; but, instead thereof, had levied upon lands and tenements, 
which before the issuing of the f i .  fa., had been mortgaged by Pearson 
to secure a debt equal to their value, and in consequence of this nris- 
conduct of the defendant the plaintiff had lost his debt. 

The plainiiff recovered a judgment apainst Pearson at  May 
sessions, 3820, of Rowan County Court, and sued out a f i .  fa. (378) 
returnable the ensuing August; the defcildaut levied thig f i. fa. 
on four lots, with their improvements, in  the town of Salisbury, which 
if unencumbered, were of value sufficient to satisfy the f i .  fa. The 
defendant, in  his return, set forth the levy and that on 26 August he 
offered the property for sale and the sale was postponed by plaintiff's 
attorney. The 26 of August was the last day of the term to which 
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the fi. fa. was returnable. Pearson, who was a carriage-maGer, had on 
hand at the time of the levy and upon the lots levied on carriages and 
other personal property more than sufficient to discharge the debt, and 
this property was in no wise concealed or kept out of the sheriff's 
way. When the levy was made Pearson assented thereto and entered 
into a bond to the sheriff to indemnify him should he sell a t  the court 
ensuing without advertisement, in the event of the money not being 
paid. On 26 August the property was exposed to sale, but no bid was 
made for it, and i t  was at  that time first ascertained by the sheriff 
that the property had been mortgaged by Pearson to secure a debt 
of its full value. 

At August sessions, to which the fi. fa. was returnable, Allemong & 
Locke obtained a judgment against Pearson, and on the same 26 August, 
after the adjournment of the court, sued out a fi. fa. returnable to 
November ensuing, and on the same day the defendant levied the fi. fa .  
of Allemong & Locke on all the personal property of Pearson, who 
at the time urged upon the sheriff that his personal property should be 
applied to the satisfaction of the plaintiff's judgment. All the per- 
sonal property was sold to satisfy the execution in favor of Allemong 
& Locke, and Pearson has since that time been insolvent. 

The plaintiff sued out a %en. ex. with a clause of special fi. fa. 
(379) upon the levy that had been made upon the lots, from the August 

sessions, returnable to the November sessions, and delivered i t  
to the defendant after the levy had been made for Allemong & Locke. 
The sheriff then advertised the lots for sale, and they were bid off at  
the price of one dollar, owing to the incumbrance aforesaid. The 
mortgage deed had been proved and registered before the plaintiff had 
obtained his judgment against Pearson. 

The court instructed the jury that, if they believed the testimony, the 
law was in favor of the plaintiff. The jury found a verdict for the 
plaintiff, and the case now stood before this court on a rule to show 
cause why a new trial should not be granted: 

Ru$n for the sherif. 
Wilson colztra. 

HALL, J. I think in this case, before a verdict had been ren- 
(383) dered against the defendant, a knowledge of the fact that the 

personal property spoken of was the property of Pearson should 
be brought home to him, or i t  ought to appear that the property had 
been pointed out to him as the property of Pearson, with an indemnity 
to sell it. I t  appeared that Pearson had on the lots carriages and other 
personal property more than sufficient to discharge the debt, and that 
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the property was not concealed. But it did not appear that the sheriff 
had a knowledge that those carriages (the other property is not speci- 
fied) were the property of I'earson, the defendant in the executions. 
I Ie  might have thought that they belonged to other persons, and had 
been brought there for the purpose of being repaired. I t  is to be 
inferred from the case, but i t  is not stated that the carriages, etc., were 
the property of Pearson. Takiug the facts as stated in the case to be 
true (and so we must take them) I think enough was not proved to war- 
rant the jury in finding a verdict for the plaintiff, and that the rule 
for a new trial should be made absolute. 

TAYLOR, C. J., and HENDERSON, J., concurred. 
PER CIJRIAM. Ncw trial. 

(384) 
COWAN v. GREEN.-From Meeklenburg. 

A mortgage not registered in time is ineffectual against purchasers subse- 
quent to the mortgage whose conveyances are registered before the 
mortgage. 

DETJNUE for a negro slave, tried before Daniel,  J. The slave had 
belonged to Andrew McBride, who made and executed a mortgage deed 
to the plaintiff, of the slave, dated August, 1814; this deed was proved 
in May, 1615, and registered in  Junc, 1816. McBride retained posscs- 
sion of the slave until January, 1815, when he sold her to the defendant 
and gave him a bill of sale dated a t  that time,; this bill of sale was 
proved and registered on 7 May, 1816, and Grccn took the slave into 
his possessioii. 

The court charged the jury that if they believed Green was a bona 
fide purchaser of the slave, without any notice of Cowan's mortgage at  
the time; as his bill of sale was first registered he would, under a fair 
construction of Laws 1715, chapter 38, be entitled to hold the slave. 
The jury found a verdict for the defendant. A new trial was refused 
and judgment rendered!, whoroupon plaintiif appealed. 

Gaston for the  defendant.  

HALL, J. Laws 1715, ch. 7, see. 1, gives twelve months for (385) 
the registration of conveyances for lands (other t,lian aortgages). 
By the qamc act, see. 7, mortgages of lands o r  personal property 
must be registered within fifty days, otherwise subsequent mortgages 
first registered shall be preferred. By act of 1789, ch. 315, see. 2, bills 
of sale for slaves are directed to be registered within twelve months. 
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By another act passed in 1814, ch. 875, i t  is declared that all bills -of 
sale for slaves may and shall, within two years after the passing of 
that act, be admitted to registration under the sarnc rules as hereto- 
fore appointed. 

At the time whcn this act passcd, the bill of sale to Green had not 
been executed, but i t  was executed the January following, and regis- 
tered within the time prescribed by that act, so that no objection can 
be made to this deed for want of registration in due time. The mort- 
gage to the plaintiff was not registered within fifty days, nor until 
the expiration of almost two years after it bore date. I t  was during 
that time and after the time had expired within which the mortgage 
ought to have been registered that the deed was executed to Green. 
For  thcse reasons, I think the title to the slave in question vested in  
the defcndant, and that judgment should be given for him. 

The rest of the Court concurrcd. 
PER CURIAM. No error. 

I Cited: Dat-idson v. Beard, post, 521, 523, 524. 
I 

(386) 
JINKINS v. LANGD0N.-From Gates. 

A. whs summoned as  garnishee, and stated that he had before been sum- 
moned a t  the instance of other plaintiffs, and that  the sum in his hands 
was subject to  the claim of the plaintiffs in the first attachment. On 
affidavit a n  issue was made up and submitted to a jury t o  ascertain 
whether the garnishee had in his hands any property of the debtor over 
and above the sum admitted in his garnishment. The jury passed upon 
the fact, and, Held,  that i t  was not their province, but that of the court, 
to  pass upon the record of the proceedings on the first attachment. 

GARNISHMENT on attachment. Langdon being indebted, on 19 No- 
vernberl 1816, executed to one Morgan a deed in trust of certain prop- 
erty, for the benefit of certain of his creditors. After this, the plain- 
tiff, having a claim against Langdor~ for $220.23, sued out his writ of 
attachment and summoncd Morgan as a garnishee. I n  February, 1820, 
Morgan filed his garnishment, wherein hc st,ated that he had taken into 
possession the property conveyed by the trust deed, and that before 
he sold th'e same or paid off any claims pursuant to the directions of the 
deed, he was sumnioned as a garnishee to appear In November, 1816, 
on attachments issued at  thc instance of IIaggarty & Woble and J. & T. 
Garness; that after selling the property convcyed by the decd, and 
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paying the debts secured by it, with incidential expenses, there remained 
in  his hands a balance of $57.88, which the garnishee believed was 
subject to the claims of Haggarty & Noble and J. & T. Garness. 

The plaintiff Jinkins then filed an affidavit, stating that he verily 
beliejed Morgan, the garnishee, had in his hands property of Langdon 
subject to his claim, and prayed that the same might be inquired into 
on an issue before a jury, pursuant to an act of the General Assembly. 

'Phc issue ~ubrnif~ted waq as follom~s: "Whether James Mor- 
gan had any money or property, 2nd to what amount, at  the (387) 
tiins he was summor~ed as garnishee, liable to tho plaintiff's de- 
mand, over and above the $57.88 admitted in his garnishment?" The 
defendant contended that he was not liable at  law for anything more 
than the sum admitted to be in his hands; that if Langdon had any 
claim upon him, i t  was an equitable one, which could only be asserted 
in  a court of equity. The objection was overruled by the court, and 
the jury found that there was in the hands of the defendant at  the time 
he was summoned as garnishee the sum of $62.47 liable to the plaintiff's 
demand, over and above the $57.88. The defendant moved for a new 
trial;  the motion was denied, and the court then, on motion of the 
plaintiff, and on inspection of the records in the cases of I-Iaggarty & 
Noble and J. & T. Garness against Isaac N. Langdon, rendered judg- 
ment for the plaintiff against James Morgan for the sum of $62.47, 
and also for the su i~ i  of $57.88. Defendant appealed. 

H o g g  f o ~  garnishee. 

H ~ L I ,  J. The records of the suit wcro elhibitcd to the (389) 
court, in which it had been stated by the garnishee that he1 had 
given in his garnishment before that t h e ;  the court decided upon then1 
and the jury decided upon the facts, and a general judgment was given 
against the defendant. I f  the court erred in any particular, that error 
should be set forth; none is perceived, and judgment must be affirmed. 

PER CURIAM. No error. 

BANK O F  NEW BERN v. PUGH. 

When a new trial is moved for on the ground that a verdict is contrary to 
law, and the charge of the court below is not erroneous as to  the law, 
this Court cannot grant a new trial, for it has  not  t he  power t o  ascei? 
tn in  t ha t  t h e  verdict  i s  contrary t o  law. 

A P P ~ L  from Badger,  J., at PITT. 
This case was before this Court, Rank T.  Pugl~, 8 N. C., 198. I t  

appears from the statement that on the new trial which took place pur- 
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suant to the former decision of this Court, Marcus C. Stephens, the 
cashier of the bank, stated as follows: That David Smith was at  the 
time of his death a large debtor to the bank; the president of the bank, 
after a consultation with the directors, informed Mooring, the admin- 
istrator of Smith, that he was at  liberty to take bonds with good securi- 
ties from the purchasers, at the sale of Smith's effects, payable to the 
said president and directors, and that they would receive such of the 
bonds as they should approve in payment of Smith's debt; that the 
bond now sued on was one of those taken in pursuance of such agree- 
ment, and was offered to the bank by Mooring in  satisfaction of one 
of his intestate's notes, and the bank refused to receive it, and the 
cashier, by direction of the bank, returned i t  to Mooring to do with i t  
as he pleased. Stephens further stated that the bank refused to receive 

the bond when offered by Mooring as above, because it was not 
(390) thought to be as well secured as Smith's note, in lieu of which 

it was offered, but it had indulged Mooring for a portion of his 
intestate's debt, awaiting the result of this suit. I t  was further proved 
by plaintiff that it was made an express condition at  the sale of Smith's 
effects by Mooring that the purchasers should give bond with security 
in  the form of that now sued on. To such of the evidence of Stephens 
as related to the authority given by the president in behalf of himself 
and the other directors to Mooring, to take bonds payable to them, the 
defendant objected on the ground that an ordinance of the board of 
directors, made according to the provisions of the acts establishing the 
bank, was necessary to constitute him an agent for that purpose, but 
the objection was overruled by the court. 

Badger ,  J., who presided, charged the jury as follows: 
The decikion of this case on the plea of the general issue depends on 

the inquiry, Has there been a sufficient delivery of the bond? I t  is 
contended by the plaintiffs that Mooring was their agent, intrusted to 
take bonds for their use, which is denied by the defendant. I f  Mooring 
was such an  agent, then the bond when taken by him was @so facto 
delivered to the bank, and became,the defendant's deed, and cannot be 
affected by any subsequent disagreement. I f  Mooring was not an 
agent for the bank for this purpose, but a mere stranger, then the d e  
livery to him for the use of the bank did not ips01 facto become a 
delivery to the bank, but was a delivery to them or not, according to 
their treatment of the act of Mooring. I f  the bank refused merely to 
accept the bond as a s a t k f a c t i o n  or payrnont of Smith's debt  and did 
not reject i t  altogether,  but accepted it except as to the satisfaction, then 
i t  became the defendant's deed, and the, right of action Jested in the 
bank. But if the bank refused to ratify what had been done by Moor- 
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ing, not only as to the condiiioil of satisfaction, but also in tak- (391) 
ing a dclivery of the bond to thcrir use, or in  other words rejected 
the bond gcwrally, then it is not the deed of the defendant, and the 
plaintiffs cannot succeed in this-ation; and the court left i t  to the jury 
upon the> evidence what the facts were. 

The jury returned a verdict for the defendant on the plea of non est 
factum. -4 new trial was moved for because the verdict was contrary 
to law and evidence, and also on the ground of misdirection of the 
court; i t  was refused, and from the judgment rendered for the defend- 
ant plaintiff appealed. 

Gcrslon f o r  plakt i l r f .  
Sawel l  co?stra. 

HALL, J. J see nothirig on the record in this case to authorize the 
Court to grant a new trial. No question of law is appealed from. The 
charge of thc conrt bclow appears to be quite correct, and of 
couyse J think the rule for a new trial should be) discharged. (393) 

HENDERSON, J. We are called upon to grant a new trial in this case, 
not because 11pon the record the defendant is not entitled to judgment, 
not for error in law in  the charge of the presiding judge, for to that 
no exception can be taken, bwt for that the judge bclow should have 
granted a new trial, because thc verdict is contrary to law, for it is 
our duty to revise and correct, his errors of every description. But i t  
is believed that this error of the judge, if i t  be one, is  not examinable 
by this Court, fo r  want of polzoer to ascertain the fact ihnt the verdict 
i s  conlrary to law. I t  is true that the judge below, having a power to 
set aside the verdict and grant a new trial, because the jury have found 
contrary to law or contrary to evidence, has, as necessarily incident 
thereto, the power to raise tho veil which separates hini from the jury 
and look into the evidence; but between thix Court and tho evidence 
there is an i m p ~ n e t ~ a b l o  wall; and the judge below cannot communicate 
to us his view of the evidence, so as to enable this Court to ascertain 
whether Ire has drawn a right or wrong conclusion from it, either in  
fact or in lam; for he cannot draw the conclusion of law without first 
ascertaining how the facts are. Many other points were made, in  the: 
argument, but it is unnecessary to examine them. The judgment of 
the conrt below must thcrefore be aflirmed. 

TAYLOR, C. J., concurred. 
PER CIJEIAM. No error. 

Cited: Bank v .  Hunter,  12 N. C., 121; McRae v. Lilly, 23 N. C., 
119 ; T w ~ e l l  v. Wiggins, ib., 173. 
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Cnnil-) 

E'ITTS, CIIAIKMAN O F  WARREN COUNTY COURT, TO THE USE O F  THE C O U ~ T Y  
TRU~TEE v. HAWKIWS AND OTHERS. 

The secuiities of a sheriff's bond far the year 1821 are not liable for any 
taxes received by their principal, under the lists furnished to him in 
1820; but the securities of 1820 are  liable. 

THIS came came on to be heard in WAXXEN, before Badger,  J., on the 
rcturn of a writ of certiorari, which had issued to the court below. 

The county trustee of Warren, on 1 February, 1822, caused a notice 
to be di4ivered to the defendant Hawkins, who was then sheriff, and 
to the other defendants, his securities to a bond, given 28 May, 3821, 
conditioned for the faithful and proper collection and return of the 
county and poor taxes, and also of the public tax. Tho notice informed 
them that a t  the next court to bc held for Warren, on the 4th Monday 
of Fobmary, 1822, a motion would be made for judgment against them, 
in the name of the chairman of the court, for the full amount of the 
county tax, due for 1820. 

The county court rendered judgment against the defendants, and on 
the return of the writ of certio?ari it was insisted by the securities to 
the bond of 1821 that they were not liable for the noncollection or non- 
payment of the taxes of 1820. 

H a k i n s ,  the defendant, had been elected sheriff in  May, 1820, and 
was reelected in May, 1821. and the securities to his bond for these two 
years were not the same. 

The condition of the bond was as follows, viz.: 

"The condition of the above obligation is such that, whereas the above 
bounden Joseph S. H a d i n s  is  constituted and appointed sheriff of 
Warren County aforesaid, by the justices of said county, for one year 

from the date of these presents; now, therefore," etc. 
(395) The judge below dismissed the writ of certiorari, and the 

defendants appealed. 

Gaston and R , u f i n  for ph in ' t i f f .  
Senwell and' Mordeca,i for de fmdamt .  

TAYI OR, C. J. The question arising on this record is whether the 
securities to a sheriff's bond, executed in May, 1821, conditioned for the 
due collection and return of thc county as well as the public tax, are 
liable for the taxes laid in the preceding year, viz., in 1820Z 

Tho sheriff, the principal in  the bond in  this case, was elected in 
May, 1821, and of course his term of service, according to law, would 



N. C.] JUNIE TERM, 1823. 

expire ill a year from that time, and his sureties can be made liable 
only for the taxes which the law imposed upon him the duty of collect- 
ing, or gave him a right to collcct, within that period. The extent of 
this right and duty can only be ascertained by the collection and true 
construction of many acts of the Lcgislature, passed at  different and 
distant periods.. 

The list of taxable property is to be taken within thc last twenty 
worlring days i n  July by justices appointed by the courty court which 
occurs after tho first day of April. These lists are to be returned by 
the justices taking them to the court which happens after July, and 
are to bo delivered to the shcriff within forty days after the return is 
so made; but he is not authorized to begin the collection until after 
the first day of April in the ensuing year, with the exception of the 
case where a person is about to remove to avoid the payment of taxes, 
from whom he may collect upon taking certain steps prescribed by law. 
These sevcral proviaions are abstracted and abridged from Laws 1801, 
ch. 570; 1814, ch. 872, and 1819, ch. 999, Rev. Code. 

I t  is manifest, then, that the sheriff was authorized, by virtue of 
his appointment in 1821, to collect those taxes only with the lists of 
which h c  was furnished aftcr July  in that year; and that his 
right to (xoll~ct such taxes, with the exception before stated, did (396) 
not begin until April, 1822. 

A sheriff who is elected for the first time has nothing to do with the 
lists of the preceding year before he was i n  office; the clerk has deliv- 
ered them to his predecessor, who alone has the authority to collect 
under them, and the law makes no provision for sctting them over to 
the new sheriff, as in the case of prisoners and writs. I f  he, receive 
the lists and collect the taxes, it must be in  consequence of some private 
arranpment  between his predecessor and himself, which undoubtedly 
cairnot bind his sureties in this form of proceeding, for, if i t  could, 
they would then be &sponsible for two years instead of one. 

I f  the sheriff1 is reelected, as i t  happened in this case, he is then 
bound to collect the taxas of the preceding year, but this is by virtue of 
his former appointment and under the responsibility of his old bond; 
he collects as sheriff of 1820, not of 1821. Can the accidental circum- 
stance of his bcing reelected change the principle? 

I t  is made the duty of the sheriff, imn~ediatcly on receiving the lists 
of taxable property from the clerk, to sct up at  the courthouse an ad- 
vertisemcnt informing the inhabitants that he has reccived such lists 
and holds them ready for inspection, arid requesting them to give him 
information of any lands, polls, or other taxable property not given 
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in, and if he receive information and neglect to account with the 
Comptroller agreeably to law, he is subject, besides a fine of a £100, 
to the penalty of £500; but this fine is not to be imposed when the 
sheriff shall account with thr Treasurer within six months from the 
expiration of the time allowed by law for his srttling with the Treasurer. 

1'796, (ah. 449, sec. 4. 

(397) Tho heavy penalty imposed by this law clearly implies that 
the sheriff is empomercd and bound to perform the duties by 

which it may be avoided. R e  bas six months frorn the time he ought 
to aceoimt to perform those duties and to be escused from the penalty. 
I f ,  thcn. the plaintiff's argument is correct, and a sheriff elected in 
1820 should not be reelected in 1821, it depends not upon himself to 
escape from the penalty, but uymn the acts and good pleasure of his 
successor, who is liable to no penalty for the oinission that took l ~ l a c ~  
in  the former years. The lax would not do such palpable injustice as 
to give a. sheriff six months after he ought to account to a\oid this 
penalty wilhout intending a t  the same time that he should hare power 
to collect the taxes, by which alone he is enabled to account. 

The clerk of the county court is also directed to return the lists of 
taxahlcs to thc Comptroller in Sepkrrrber, bnt it is perfectly clear that 
11 cannot be for the purpose of charging the sheriff in  the succeeding 
October, for he cannot begin the collection, under the exception before 
stated. until April in the sucrecding year. Why, then, i t  is asked, 
should this r e t ~ ~ r n  be made in  September, unless for the purpose of 
enabling the Comptroller to settle with the sheriff in  the next month, 
October, when the sheriff is honnd by law to account? 

To this several answers may he given. The lists returned by the 
clerk in  1820 to the Comptroller will operate as a check upon the &sheriff 
when he settles his accountq i n  the October of the next year and serve 
as a guide to the Comptroller in adjusting the balance, siilcc he will 
l~avc something more authentic to rely upon than the returns of the 
sheriilC with whom he is to settle. 

I t  may be highly important to the puhlic interest that the fiscal 
ofioers.should be furnished with the amount of the taxes laid for the 
current year, to the m d  that by a comparison with the reaenue of the 
preceding pear they may ascertain its defalcation or increase, and 

thence cause the necessary communication to be made to the 
(398) 1,rgislature. 

But  a decisive answer is that the time of the clerk's returning 
the lists to tho Comptroller has been changed by the Legislatare at  
different periods. By the act of 1787, ch. 269, the clerks were directed 
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to return the lists of taxables to the Comptroller on or before the first 
day of Ihcember in  each year, tkough by the same act sheriffs arc to 
settle with the Comptroller in the months of July, August, and Sep- 
tember, and account with the Treasurer according to the Comptroller's 
report on or before the first of October. Therefore, the lists returneld 
by t h ~  clerks to the Comptroller could not possibly be those by which 
the then sheriffs were to settle their accounts in that year. 

I n  addit,ion to the lists which the clerks are directed to furnish to 
the Coniptroller, h y  rnusl also return a certificatc of the names of 
the sheriff and his securities, in order that the Treasurer may enter up 
judgment against thcm. Acts 1787, ch. 269, R. C. This regulation 
will bear no other constructioii than the name of the sheriff to whom 
lists were furnished, and against whom judgment cannot be entered 
up unless he fails to account for the taxes according to those lists. I n  
other words, the sherift' is bound to acconnt for the taxes in October, 
1821, for which lists were returned to the county court by the justices 
appointed to take them-furnished to tho sheriff by the clerk-and 
returned by tho latter to tho Comptroller in 1820. 

Tile principal inconveniciice adverted to as arising from this con- 
struction of the several acts on the subject is that, as the sheriff cannot 
begin the collection till April, there will not be time for him to collect 
the taws while he remaias in  ofice, in the event of his not being re- 
elected the following Map. 

But this inconve~rie~m~ has been foreseen and provided for by the 
Legislature in the act of 1792, eh. 376, R. C., which gives the sheriff 
powcr to collect and distrain for the taxes, provided he does so within 
one year from thc time 11c is accountablr. Thus a sheriff elected 
in  1820, but not reklecte~d in 1821, has until October, 1822, 
to collect and distrain for the taxcs laid in  the first mentione~d (399) 
year. 

This act was passrd to remove doubt which existed relative to the 
power of the sheriff to distrain after the time for which he was ap- 
pointed had expird, and amounts to a plain legislative declaration 
that tlio sheriff for the year when thc lists arc returned, and not his 
successor, is hourid to cqllect the taxes, according to them. To what 
end should tho sheriff be armed with this extraordinary power to fulfill 
duties wliiclr the law did not exact from him, but had thrown upon his 
succc~sor ? I f  the securities of the latter wcre u~iderstood to be respon- 
sible for the tax of the preceding year, i t  is incredible that a private 
man should be illvested with the whole armor of the law for ends un- 
coiliiect~d with the public interest. But construing the several laws 

,. - 
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so  a s  t o  fix t h e  liability of t h e  sheriff f o r  t h e  taxes of t h e  year  f o r  wliich 
h e  w a s  elected, a l l  is  consistent and  intelligible. Other  subsidiary 
lights might  bo thrown o n  tho  subject b y  the  oa th  taken on settlement 
w i t h  t h e  Comptroller, f r o m  t h e  power of t h e  securiiies a f t e r  t h e  sheriff's 
death, a n d  f r o m  the du ty  of t h e  clerk t o  re tu rn  the  sheriff's bond a n d  
n a m e ;  but i t  i s  thought t h e  case is already rendered too p la in  to  require 
a multiplication of arguments. T h e  conclusion is t h a t  t h e  securities 
f o r  t h e  year  1821 a r c  not  liable f o r  a n y  taxes received b y  their  pr in-  
c ipal  u n d e r  t h e  lists furnished t o  him i n  1820, b u t  t h a t  t h e  securities 
given i n  1820 a r e  liable, a n d  consequently there mus t  be a new trial.  

T h e  otllcr judges concurred. 
PER CURIAM. R e ~ e r s e d .  

Czted: Dickey v. Alley, 12 .N.  C., 454;  Blade 21. Gowernor, 1 4  N.  C., 
368 ; Balker v. Xun~oe ,  1 5  N.  C., 415 ; 8. v. Long, 30 N. C., 419; 
CoficZd v. McNeill, 7 4  N C., 537. 

(400) 
CHlERRY v. SLADE. 

1. When a record comes up to this Court, and with it  a statement by the 
clerk that  the appeal bond sent up is taken in a penalty less than that  
directed by the presiding judge, and i t  appears from affidavits that the 
penalty inserted in the bond was so inserted from a misunderstanding 
on the part of the clerk, the Court will consider the band sent up as a n  
appeal bond, if i t  appear that the penalty is sufficiently large. 

2. A certiorari is granted by this Court, on facts uncontroverted, apparent 
on the records, or papers before the Court; but a rule  is proper when 
the application is made on facts not so apparent. But in all cases when 
the certiorari is returned the facts may be controverted. 

3. In  ordinary cases, fixing the time of- notice to take depositions belongs 
to the judge who orders commissions; but where it  appeared from the 
record that  an order was made granting commissions, but fixing no 
time of notice, i t  was Held,  that  i f  the  parties disagreed on this point 
the judge who presided when the depositions were offered should deter- 
mine on the sufficiency of the notice. 

4. I n  a n  action for slander, in  charging the defendant with having sworn 
falsely as to  the residence of a n  individual, declarations made by that 
individual a s  to  his residence, not in  the presence of the plaintiff, are  
inadmissible a s  evidence against him; but on a mere abstract question 
as to  the residence of an individual, tha t  fact depends so much on in tent  
that  declarations made by the individual, accompanying and explana- 
tory of his bodily presence, are  admissible as part of the res  yestrc. 
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ACTION for slander tried before Badger, J., at Spring Term, 1823, of 
I 4RTIN. 

Qaston, in this case, suggested a diminution of the record because 
i t  did not show that an appeal was granted nntil after the adjournment 
of the court below, and movod for a ce~tiorari .  

The record stated that the issues in  thc cause were submitted to a 
jury, who found a verdict for the defendant; that a motion was made 
for a new trial;  that the motion was ovorrulcd, and judgment rendered. 
These facts were officially certified by the clerk under seal, and then 
followed a statement by the clerk that an appeal was prayed and 
granted to this Court, arid an appeal bond in the penalty of 
$1,000 was filed, but, owing to its escaping the recollection of (401) 
the clerk, no entry. of the appeal was made 012 the record. The 
clerk also stated that the appeal bond was filled up with a penalty less 
by $500 than that which the judge had directrd, which arose from the 
clerk's not having heard what amount ihe judge directed as the penalty 
of the bond, and this error was not discovered by the clerk until after 
the adjournment of the court. 

A statement of the case made for this Court by thc presiding judge 
below also accompanied the record and concluded with the remark that 
an appeal to this Court was prayed by the plaintiff. 

Gaston then read the affidavit of tho clerk below, containing the, same 
facts set forth in  his statement, and 3lso the affidavit of the clerk of the 
county court of Martin, confirmiug that statement, and adding that 
the clerk was absent from the court room, preparing a bond wlren the 
judge directed the bond to be in the penalty of $1,500, instead of '$1,000, 
the sum first agreed on. The afidavit of the defendant himself was 
then read, and from its contents it appeared that the defendant had 
signed the bond tendered him by the clerk, as had also his securities, 
pesurning that all was properly done; that the defendant and his 
securitirs were willing to file a bond to any anlount, and that $1,000 
was far  more than sufficient to satisfy all the costs of the suit; that as 
soon as he understood there was some difficulty as to the penalty of 
tho bond he executed another for $1,500, with ainplc security, and now 
stood ready to give any further security this Court might require. 

Hogg opposed the issuing of a ce&omril and corrterded that the 
utmost that could be done under these circumstances was to grant a 
rule; that, as to the affidavits, that of Cherry, the defendant, did 
not show that any securities were ever tendered to the court, nor (402) 
did i t  explain the cause of the omission; it did not show that 
either Cherry or his counsel was mistaken as to the amount of the bond 
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directed by the judge, and the other affidavits merely showed that the 
clerli was mistaken. 

But the Court directed a certiorari. 

I~EITDERSON, J., remarking that, to settle the point of practice, it 
might be'well to observe that a certiorari is granted on facts uncontro- 
verted, apparent on the record or papers before the Court, but a rule 
is proper where the application is mada on facts not so apparent. But 
as in all cases we permit the facts to be controverted when the c~rtiorari 
i s  returned, i t  is the same thing as granting a r d e  only. 

On the return of the c~rtiorari it appeared to be an action for slander, 
in charging the plaintiff with perjury, that had been tried before 
Badger, b., at MAETIN Spring Term, 1823. 

The j i q  having been charged with the cause, thc- plaintiff produced 
a notice to thr. defendant, returned by the sheriff executed on 9 January, 
1821, to take the depositions of William Wilson and others on 12 
February, 1821, at  the homo of Daniel Cherry, in  Wilson County, 
State of Tenaessce, and offered to read the depositions taken accord- 
ingly. 'Chis suit had been removed originally from Martin to Edge- 
combo, and from Edgccombe back to Martin, and the depositions were 
taken under a commission issucd by the clerk of Edgecombe court. 
They were nut taken by consent of parties, and there was no special 
rule to take depositiorts in this cause which prescribed the time of 
notice, nor did i t  appear that there was any general rule of Edgecombe 
court under which the depositions were taken. The presiding judge 

offered to receive any evidence of the existence and terms of 
(403) such rule, and no such evidence being offered, he decided that 

the depositions were inadmissible. Cpon tho trial of the issues 
it was material for the defendant to show that a certain Daniel Cherry 
did not reside in  the county of Martin on 6 April, 1809. Testi- 
mony was given of his having renloved to Tennessee in  1802, and that 
he was in  the habit, from that time up to 1810, of frequently passing 
and repassing between Martin County and Tennessee. The defendant 
then offered to prove declarations of Daniel Cherry, made in Tennes- 
see and Martin County, between 1802 and 1809, before any controversy 
arose as to his place of abode, explanatory of his presence in  the one 
place or the other. This testimony was objected to by plaintiff, but 
receivrd hy the coi~rt, and the jury was instructed that these declara- 
tions were not evidence of themselves against the plaintiff, but that, 
taken in  connection with his coming and prmence and business in 
Martin or Tennessee, and as explanatory thereof, they were, proper to 
go to the jury, and from them they were at  liberty to infer residence 
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from the facts and declarations taken together, if ~at~isfactory to them. 
A verdict was returned for the defendant, and a new trial was moved 
for, because the depositions were rejected and the declarations of Daniel 
Cherry received. h new trial was refused; judgment and appeal. 

Gaston for appellant. 
H o q g  coni ra .  

HENDXRSON, J. It does not appear upon the record for what (408) 
cause ihe depositions ware rejected. I f  because the presiding 
judge c o n c e i ~ ~ d  that in this C C ~ P  hr  had not the power to decide on the 
question of notice, I think he erred, and that this Court can interfere; 
but if he thought the notice too short, i t  was matter for his discretion, 
and this Court cannot interfere. I say in this case, for in ordinary 
cases the question of fixing the time of notice belongs to the judge or 
court which orders the comrnissio~ts: but it appearing irr this case from 
an entry on the record that commissions were to issue to both parties, 
and rlotLing being said about r1otice;it was thereby virtually agreed by 
the parties that, if they should disagree on this point, it should be del- 
cided by the judge who presided when t h y  were offered in evidence; 
for who else was there to decide? And, besides, if the law was so 
i m p e r a t ~ ~ e  that the conspnt of the parties could not confer this power, 
thc court would grant a new trial as the only mode by which one party 
should not obtain an advantage by violating his agreement relative to 
the conducting of the cause; but i l  may be that, the judge acted on the 
other ground, to wit, he though the time of notice too short; if 
so, this Court cannot interfere. (409) 

I think that the declarations of Cherry made in  the absence of 
the plaintiff ought not to have been received, but had i t  been a mere 
abstract question as to the'residcnce of Cherry, that fact depending 
so much on intent, declaratiorls accompanying and explanatory of acts 
were admissible, for then they are properly a part of the thing done; 
but the question here was not whctl.ler Cherry resided in  Martin or 
Tenness~a, but whether the oath that the plaintiff had sworn to, to wit, 
that he was a resident of Martio, was false and corrupt. The mere 
declarations 9f Cherry, made in  his absence and which never came to 
the knowledge of the plaintiff, ought not to affect him; but it is said 
that, after having proven Cherry's residence not to be in Martin by these 
declarations (for by offering the declarations i t  is admitted that the 
evidence is not sufficient without them), they will afterwards bring 
home a knowledge of these declarations to the plaintiff. The same 
evidence which would do this mould prove that Cherry made them; 
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such, therefore, could not be their object, but to mislead, for if they 
should fail to bring the lmowledgo home to Cherry the evideirce ought 
not to weigh anything, and yet what power could efface its impressions 
from the jury. I t  would be in vain that the judge should tell them to 
disregard i t ;  tlic impression is made upon their minds and it cannot 
bo eff:~ccd. I therefore think that a new trial should be gra~ltecl. 

T A Y T ~ R ,  C. J., concurred. 

H c r > ~ ,  J., diss~ntienle: 1 think, as long as an order had been made 
i n  thiq case that the parties might proceed to takc depositions, i t  was 
competent for the court on the trial of the cause to judge1 of thc reason- 
ableness of the notice given of the time of taking them. However, it 

is not necessary to give any opinion on this point, as the court 
(410) might have been of opinion that the notice given was not reason- 

able, and of that 1 think the court had the sole right of judging. 
With respect to the declarations of Daniel Cherry, I think they were 

properly received under the restrictions laid upon them by tho court. 
They are not evidence1 of themselves, but only intended to explain the 
conduct, and movelments of the persocn from whom they came. I t ,  like 
all other competent evidence5 is open to observation when received, but 
no general rule can be laid down respecting it. I f  Daniel Cherry's 
declarations were different from the evidcnco given by the present 
plaintiff in  the formcr suit in  which he was sworn as a witncsls, i t  might 
be proper to ascertain 'whcthor Darling Cherry had had a knowledge 
of these declarations. I f  he had not, they should operate but little 
against him, for it might be that Daniel said he was, and really was, 
a citizen of Tennessee, and Darling might have believed he was a citizen 
of Martin. Eut  these arc conlsiderations for the court and jury. From 
the consideration of all the circumstances in this case, I think the rule 
for a new trial should be discharged. 

PER CTJRIAM. New trial. 

Cited: Bank v. IIunter, 12 N .  C., 122. 
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RUFFIN v. ARMSTRONG. 
(411) 

A. being embarrassed, and having a promissory note payable to himself, in- 
dorsed and delivered the note to H., his clerk, with instructions to raise 
money on i t  by a sale of it  to the plaintiff, and a t  the same time directed 
the clerk to conceal from the plaintiff that  the note was his (A's) prop- 
erty. The clerk sold it  to  the plaintiff a t  a discount of 33% per cent, 
and represented i t  a s  his own property, and indorsed the paper to the 
plaintiff without recourse to himself in the event of the  failure of others 
who were liable on it. In  a suit by the plaintiff against A., i t  was held 
that  the transaction was usurious. 

AFPEAL from Dormell, J., ar iVA4~I?I3. 

In  thir cnsc the plaintiff delclarcd as indorsee of a promissory note 
against the defendant as indorser. The note and indorsements ware 
as follows : 

On demand 13 S e p t c d e r  mxt, with interest from 10 December next, 
we or either of us promise to pay to J o s ~ p h  Armstrong, or order, 
$911.28, for value received. Witness our hands and seals, this 1 2  
September, 3 81 9. JOEL ALTMAN, (L. s.) 

JOHN DUNN, ( L  s.) 
HEN. SAULS, (L. s.) 

I indorse the within note to Bennett J. Eallconie, for value received, 
this 2 Octobor, 1819. Jos. ARMSTRONG. 

I assign the within obligntion and the above transfer to Henry J. G. 
Rnfin, or his order, but am not myse~lf bound in case of failure. 

Octobcr 2, 1819. B. J. HALIXOME. 

Thc dofendant rclicd on two grounds of defense: (1) the want of 
duo diliq-ence in the dcmarrd of the makers, and notice to the indorser; 
and (2) that the indorsement of the defendant was part of an usurious 
transaction, and therefore void. The facts were as to the indorsement, 
that the defendant, being the holder of the note, was de~sirous of raising 
money, and being informed by his clerk, Hallcome, that the 
plaintiff was in the habit of buying noteis, i t  was indorsed by the (412) 
defendant to Hallconie, with a request that he (ITallcome) ~hould 
sell i t  to Ruffin as his property. Halleome accordingly did sell the 
note to Rufin for $600, and at the time concealed the fact of his agency 
and represented the note as his own. I n  the whole transaction Hall- 
come (as he stated) was but the agent of the defendant, and paid over 
to him immediately the money which he received from Ruffin. 
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On this part of the case Donnell, J., who presided, charged the jury 
that if they should believe the indorsement by Armstrong, the defend- 
ant, was made with a view of raising money by a sale of the note to 
Ruffin at a discount greater than the legal rate of interest, and that in 
the whole transaction Hallcome mas merely the agent of the defendant 
Armstrong, having no interest in  it himself, and that plaintiff took 
this note of $911.28 with the general indorsement of the defendant and 
paying therefor only the sum of $600, then the indorsement of the 
defendant might be considered as made immediately to the plaintiff 
Ruffin, and the transaction was usurious, although Ruffin was ignorant 
of the agency of Hallcome, and believed him to be the real owner of 
the note. 

The jury returned a verdict for the defendant on the ground of usury. 
A new trial was refused the plaintiff, and judgment rendered, from 
which there was an appeal. 

Gmton and Mordecai for appellant. 
i4eau*ell, Ru@.n, a.nd Hawks for appe7lee. 

(416) TAYLOR, C. J. The act of Assembly which the; defendant 
pleads and insists is violated by the indorsement sued on pro- 

hibits the taking, directly or indirectly, for loan of any moneys, wares, 
merchandises, or commodities whatsoever, above the value of £6, by 
way of discount or interest, for the forbearance of £100 for one year; 
and makes uttwly void all bonds, contracts, and assurances whatsoever, 
made upon -usury. 

I n  the construction of this part of the act which sets aside the 
usurious transaction, the Legislature must be understood to 

(417) comprehend every device and stratagem intended to evade the 
law, and although it be not proven in direct terms that there 

was a loan and a taking of more than legal interest for the forbearance 
of repayment, yet if the appearance of a loan and forbearance be 
evaded or concealed by some artifice contrived for that purpose, when 
in truth i t  was such, the law will equally avoid it, for as a great judge 
has observed, "Where the real truth ia a loan of money, the1 wit of 
man cannot find a shift 'to take i t  out of the1 statute." 

The Legislature has fixed ihe rate of interest on principles of policy, 
which are at  least as powerful now, under the improvement of the 
State, in all its aspectrs, government, population, manners, and com- 
merce, as they were nearly a century ago, when the law was passed. 
I t  is not less important mow than i t  was then to restrain the power of 
amassing wealth without industry, and to' prevent those who poems 
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money from sitting idle and fattening on the toil of others. It is not 
less important to prevent those who desire profit from their money 
without hazard from receiving larger gains than those' who empioy 
i t  in  undertakings attended with risk calculated to encourage industry 
and to multiply the Bourccs of public prosperity. Nor is it less im- 
portant to facilitate tho means of procuring money on reasonable terms, 
and thereby to render the lending of i t  more cxtensivcly beneficial. 
IIenre, courts of justice ought to watch with jealousy against any 
attempt to evade the statute, lest persons under the disguise of ordinary 
dealings should be allowed to obtain more than legal intcrest. 

I have availcd nryself of the very full and able discussion which this 
case hac, undergone from the counscl 011 both sides, and of the authori- 
ties and illustrations which their industry and learning have furnished 
the Court; and after all these lights my mind has settled down in the 
conviction that tlie transaction now before us, though veiled with more 
than ordinary precaution and so dcxteronsly contrived as to in- 
vest it with a plausible exterior, is in truth and substanml a (418) 
shift to evade the statute. 

I t  is contended. in  the first place, that this was a fair sale of the bond, 
which the plaintiff miqht lawfuily purchase for less than the sum due 
upon it, and afterwards receive thr whole amount with interest. The 
legality of such a sale cannot be qucstionrd. But  the character and 
substance of this transaction bespeak it to be a loan of money, although 
t l ~ e  parties constantly speak of a sale, and not a whisper is heard 
r d 2  Live to a loan. 

But if i t  had been a sale in truth, Armstrong would have had nothing 
more to do in the affair tlian to receive the price and leave Ituffin to 
obtain the money as he could from the obligors. The money was to 
be raised for Armstrong's benefit, and if he had meditated a sale of 
tho borld he would undoubtedly have withheld his indorsement. But 
by adding that to the bond, he undertook on his part to repay the 
money which should be raised on i t  in thc event of the obligor's dclin- 
quencp. This appcars to me to he the uncqnivocal characteristic of a 
loan, that the money is in all events to he repaid with interest by the 
borrower himwlf or out of his funds, e x c q t  in the cases where a con- 
tingcncy is  introduced mcrcly for color and for the purpose of avoiding 
the statute. A sale of the bond, on the contrary, would have left no 
recourse to  Ruffin, except the liability of the obligors, on whose credit 
alone the bond would have been purchased, and who would have received 
no part of the price which he had paid for it. 

The force of this conclusion is attempled to be, weakened by the 
circumstance that there was no communication between Armstrong 
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and Ruffin, and that the latter dealt wholly with IIallcome, who repre- 
sented E~imsclf as owner of thc bond. But  Hallcome was the agent of 
Armstrong, and authorized by him to create a privity between himself 

and any person to whom the bond should be transferred. And 
(419) the law looks to the substance and essence of the contract, to the 

p!ot and structure of the drama, not to the dramatis personcc; 
for upon no other principle could it have been decided (as in Lowe cr. 
Wallar, Doug., 735) ihat a bill of exchange given upon an usurious 
considertltion is void even in  the hands of an indorsee for valuable 
consideration without notice of the usury. I s  tho plaintiff in this case 
entitled to t l ~ c  same considerat~on with an innocent indorscr? Did 
he not make an u s ~ ~ r i o u s  agreement with ITallcome, not to be enforced 
against him, it is true, but agaicsi his principal, Armstrong? And I 
might add another question, Why was TIallcome's indorsement made 
withont recourse upon himself? I t  is said in  the case cited that the 
most nsual form of usury was a pretended sale of goods; and in this 
Stato the most usual form, and that by which tho statute is most suc- 
cessfully evaded, is a pretended sale of bonds and notcs. I f  the statute 
can be evaded because the person who received the money represented 
himself as the owner of the note, when in  truth he was not, and he by 
his indorscmerrt could give a right of recovery against others which 
could not bc had against himself, then nothing would be more easy 
than the process of conlmitting the offetme without incurring the 
penalty. But  if i t  be, as the sages of the law tell us, a law made "to 
protect merr who act with their eyes open, to protect thcm against 
themselves," then ought the construction of the law to be liberal enough 
to suppress the offenso in whatever garb or form it may appear, mom 
especially since the Legislatarr has studiously avoided particularizing 
specific modes of usury, because that only led to evasion, but to enact 
generally that no shift should enable a man to take more than the 
legal interest upon a loan. 

I f  IIallcome had been in truth the owner of the bond, and had bona 
Jide sold i t  to Ruffin with Armstrong's indorsement, but without his 

own, the transaction might have been sustained, for in that case 
(420) thcre would have been n o  stipulation for the repayment of the 

money by the borrower. But as the case stands, Ruffin's title 
is vitiated by bcing derired through Hallcome's indorsement, made on 
an  usurious consideration. Rufin could not recover from Hallcome, 
for his indorsement was without recourse; ITallcome could not recover 
from Armstrong, for his indorsement was without consideration, except 
the nsarious one which was paid to Hallcome for  Elis use; nor could 
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Rufin in a suit against Armstrong protect himself by those authoritics 
which say that a note originally good shall not be vitiated by a subse- 
qucnt indorsement that is usurious (which authorities, however, have 
been overruled by later cases cited at  the bar), because here the suit is 
not against the obligors, but against the indorser, who indorsed it for 
tho purpose of having it discounted for his own use; his indorsement 
therefor? was a ncw contract. The opinion of a late distinguished 
judge in a sister State is so applicable to this view of the question, and 
conveys my sentiments so much more perspicuously than I could myself 
express them, that 1 bcg ?cave to quote his words: "I take it to be clear 
that if a bill or note be made for the purpose of raising money upon it 
and it is discounted a t  a higher premium than the legal rate of interest, 
and where none of the parties whose names are on it can, as between 
themselves, maintain a suit on the bill when it becomes mature, pro- 
vided it had not been discounted, that then such discounting of the 
bill would be usurious, and the bill would be void." 15 Johns., 56. 
The same question again occurs in 17 Johns., 17, and is decided thc 
same way. Every position stated in the opinion quoted applies to the 
facts of this case so exactly that it may be said muia to  nomine,  de te 
relatio ncxrratur. Upon the whola I am clearly of opinion that, thc 
charge of tho judge was perfectly correct, and that there ought not to 
be a new trial. 

HALT, J. The bond in qnestioi~ was assigned hy the defend- (421) 
ant  to FIallcome, for the purpose of being assigned by ITallcome 
to the plhntiff, thereby to raise money for the defendant. Thc note 
was transferred accordingly for $900, and $600 o d y  was loaned to 
Armstrong. I say i t  was loaned, because the plaintiff had taken the 
defendant's obligation or indorsement to return it, and I must say 
the contract was usurious, because a greater prcmium than 6 per cent 
per annum was reserved for the use of it. This appears to me to be ' 

the common case of usury. ITallcome had no interest whatever in the 
transaction. The contract really was betwcen Rufin and Armstrong; 
the one loaned the money, the othcr received i t  and made his indorse- 
ment to secure and repay it. But i t  has been argued that, as IIallcomc 
declared to Ruffin that he was the real proprietor of the note, and as 
he did so i n  consequence of a fraudulent combination and agreement 
of Armstrong and himself, entered into for that purpose, Ruffin should 
be considered a fair  purchaser of the note from ICallcome, and, let the 
contract between the plaintiff and Hallcome be what i t  may, Armstrong 
should not be considered as a party to it, but bound to pay the full 



I N  T H E  SUPREME COURT. [9 

amount of the note to the plaintiff, because there was no usurious con- 
tract between Armstrong and Hallcome. 

Whether the assignee of a bond upon a usurious consideration can 
recover against the obligor when the bond was given upon no illegaI 
consideration, this case does not make it necessary to decide, because 
this is not that case. Armstrong never .was indebted to Hallcome. 
Of course Hallcome never could have brought suit against him and 
recovered. Armstrong became debtor to Ruffin i n  the first instance. 
No doubt Hallcomec deceived Ruffin when he declared himself to be 
the owner of the note, but his declaration to that effect did not make 
him the owner; facts were not thereby altered. All that Hallcome did 
was to make an assignment to Ruffin to enable him to sue Arinstrong, to 

whom the money was in fact loaned. That assignment completed 
(42%) the first contract that was made betwe~en those three persons. I 

therefore think the rule for a new trial must be discharged. 

HENDERSON, J., concurred. 
PER CURIAM. No error. 

Cited: Collier v. Nev41, 14 K. C., 34; Jonm v.  Cannady, 15 N. C., 
88 ; McElwee v.  Collins, 20 N.  C., 351 ; Long 11. Gantley, ib., 460 ; Ward 
v.  Sugg, 113 N. C., 490, 496. 

McKINNA v. HAYER AND THE EXECUTORS OF SAMUEL PI'CKENS. 

A. became the subscribing witness to an instrument executed by his father. 
On the trial the handwkiting of A., who lived without the State, was 

" proved. The defendant then offered the deposition of A., taken after 
the death of his father, to prove that the instrument never was de- 
livered. It appeared that the father of A. had made a will, and it was 
Held, that the deposition was admissible in evidence until the plaintiff, 
by the production of the will, showed an interest in A., the witness. 

COVENANT, brought on an instrument signed by the defendant Hayer 
and by Pickens. On the trial at  MECKLENBURG, before Daniel, J., the 
plaintiff called on witnesses to prove the handwriting of William Pick- 
ens, subscribing witness to the instrument, who resided without the State. 
They proved not only the .handwriting of the witness, but also that of 
the obligors. The defendant then offered to read the deposition of the 
said William Pickens, taken since the death of the obligor, Samuel 
Pickens, to prove that the instrument never was delivered. This testi- 
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mony was objected to because William Pickcns was the son of Samuel 
Pickens, the obligor. The will of Samuel Pickens was not intro- 
duced, and it did not appear to the court that William Pickens 
had any interest under the will, or that any part  of the estate of 
Samuel Pickens was left undisposed of by the will, but it was proved 
that if there was n o  will he was an heir and distributee of the 
said Samuel. The defendants further contended that they had (423) 
an interest in the testimony of W. P. at the time the transaction 
took place, and any subsequent interest thrown on the witness by tho 
act of Providence or the operation of law, should not deprive them of 
his testimony. The court permitted the deposition to be read, and i t  
appeared from it that the instrument had never been delivered, but 
was surreptitiously obtained by plaintiff and put in suit. The1 jury 
found that the instrument was not the act an? decd of the defendants. 
A now trial was moved for on the ground that W. Picken's deposition 
was improperly received; the motion was overruled, and from the judg- 
ment rendered plaintiff appealed. 

Wilson for plaintiff. 
Gaston contra. 

IIALL, J. If  the father of the witness whose deposition is (425) 
objected to had died intestate, I think the deposition ought not 
to be read for an obvious reason, that the rights and property of the 
father by law devolving on the son, he would thereby be interested in  
this suit and of course would not be competent to give evidence; but 
it appears that the father made a will, in which no doubt he has dis- 
posed of all his property; perhaps he may have given it, or part of it, 
to this very son, or may have given him nothing. By making a will 
we may conclude that nothing has fallen to him by operation of law, 
for if the father had been contented with the disposition which the law 
would have made of his property he would not have made a will. T 
think as an interest in  the son was not shown by producing the will of 
the father, the court were right in receiving the deposition of the son, 
and a new trial ought not to be granted. 

TAYLOR, C. J., concurred in this opinion. 

HENDERSON, J., dissentients: The deposition of William Pickens 
was offered in evidence by the defendants and objected to by the plain- 
tiff, and the facts show that he is the son of Samuel Pickens, the 
testator of one of the defendants, which testator was one of the obligors 
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named in  the bond sued on, to repel which objection it was answered 
that Samuel Pickens left a will, as i t  appears by the proceedings in this 
case, for-one of the d~fendants, is called in  court as his executor; 
there was no other evidence that he made a will and of course none of 
its contents. The objection to the reading of the deposition was over- 
ruled. The deposition was taken after the death of Samuel Pickens. 
1 think the deposition was inadmissible, for the: interest of the child in 

the estate of his father is not divested by showing that there is a 
(426) will, without showing its contelnts also. How the laws of Eng- 

land may be on the subject, I am unable to say, for no authority 
was cited on the point. I have been unable to find any, but with 
deference to the opinion of my brethren, I am very clear that under 
our l a w  the deposition was inadmissible. I n  England the making of a 
will is emphatically the appointment of executors, for  by that appoint- 
ment all the property passes to them and no nse or trust arises to any 
one, nnless they appear upon the face of the will either by express 
bequests or legacies, or by construction, that is, by showing that i t  waa 
not designed that the executors should take beneficially. With our 
law i t  is directly the reverse. Executors are trustees for the next of 
kin, nnless i t  is shown that the next of kin are excluded. It therefore 
appears to me that the witness being ne~xt of kin to the testator, i t  
should have shown that he wm excluded by the will, for unless the will 
disposes of all the property, he is interested-the reverse of the, English 
law, which gives to the executor all the property but that which is  taken 
from him by the will. I do not think that there is any weight in the 
argument that the plaintiff gave credit to the, witness by proving his 
handwriting to the deed as evidence of its execution. A t  the time he 
did that act, to wit, attested the deed, he was disinterested. The plain- 
tiff was willing to take his statement made at  that time, but not since 
he became interested. I therefore cannot concur in  the opinion of the 
Court, but think that the rule for a new trial should be made absolute. 

PEE Cum~ivr. No error. 
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(427) 
STEPHENSON v. McINTOSH & MURCHIS0N.-From Robeson. 

The act of 1820 relative to the removal of debtors must be considered a total 
repeal of the act of 1796 on the same subject, alnd, therefore, a plaintiff 
who sued out his writ in February, 1821, and declared on the act of 1796, 
was nonsuited. 

Tim plaintiff in this case sued out his writ 8 February7 1821, and 
declared on the act of 1796, and on the trial gave such evidence of a 
just debt due him from Roderick McIntosh, and of the removal of the 
said Roderick from the county of Cumberland to the county of Moore 
in October, 1820, and of the other material facts necessary to sustain 
his action, as was proper to be left to the jury. The defendant con- 
tended that the act of 1796 was repealed by the act of 1820, without 
any exception or saving by which this action could be maintained. 
The covrt, on this ground, nonsuited the plaintiff. Ho moved for a 
ncw trial, which was refused, and tho defendants had judgment for 
costs. plaintiff appealed. 

ACT OB 1796. 

Be it enacted, etc., that from and after the first day of May next, 
when any person who bas resided six months or morc in any county of 
this State shall be about to remove out of the sane, either by larrd or 
water, i t  shall bo his duty to advertise his ir~tentiorr of removal in  at 
least three public places of the county ten days previous to his removing, 
one of which advertiscmerlts shall be set up at  the door of the justice of 
the peace to whom such person map intond to apply for a certificate of 
his having so advertised, or at  such other public place on the premises of 
said jilstice as hc may direct; and if any person or persons shall remove, 
or knowingly assist to remove any dcbtor or debtors out of the courlty 
in which he shall have resided for the space of six months or morc, who 
shall not have advertised hirnsclf in thc manner as by this act required, 
and shall have procured a neriificxte of the same from under the hand 
of some justicn of the peace of the county, then such person so removing, 
or knon-in& assisting to remove s u ~ h  debtor, shall bc liable to pay 
all debts whirh the person so removed might justly owe in  the 
county from which he was removed; which debts may be rccov- (428) 
ercd by the person legally entitled thereto by an action on the 
case: Provided, suit shall be commenced for the same within twelve 
months from the time the proof of such removal shall come to the 
knowledye of the person to whom the debt was so due, any law to the 
contrary notwithstanding. 
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An act to repeal an act passed in the year 1796, entitled "An act to 
~ u n i s h  persons for removing debtors oat of one county to another, 
or out of the Statci," and for other purposes. 

1. IZc i t  enacted, etc., That aii act passcd in the year 1796, entitled 
"An act to punish persons for removing debtors out of onc county to 
another or out of the State,'' be and the same is hereby repealed. 

2. Be it further cnacted, That if any person or persons shall remove or 
shall aid and assist in ~emoving any debtor or debtors out of any county 
i i r  which he, she, or they shall have resided for the space of six months 
or more, with an intent by such removing, aiding or assisting to delay, 
hinder, or defraud the creditors of such debtor or debtors, or any of 
thelm, then sl~ch person or persons so removing, aiding, or assisting 
shall bc liable to pay all debts which the debtors or debtor so removed 
shall or may justly owe in the county from which he was so removed; 
which debts may be recovered by the creditors respectively, who may 
be entitled thereunto, their executors or administrators, by an action on 
the case: Provided, such w i t  shall be commenced within three years 
from and after the time of such removal. 

Oaston for plaintif 
R I @ ~  contra. 

TAYT~OR, C. J. I t  appears to me that thc two acts of 1796 and 1820 
are constructed upom principles and intended to suppress acts so dif- 

ferent from each other that the last would of itself havc operated 
(430) a repeal of the first upon tho rule l e g ~ s  postedores, e&c. An 

action under the first statute must be brought within a year from 
the time the removal came to the knowledge of the plaintiffs. An 
action urrder tho law of 1820 must be brought within thre~el years from 
tho time of removal. I f  then an action is brought under the first law, 
upon the supposition that i t  is not repealed, and the limitation of the 
second ect is applied becaiise the offense was committed after it, and 
the plaintiff is able to prow a fraudulont removal, it follows that the 
defendant may be liable after the period when he stood acquitted by ihe 
first art. The effect of this construction is to givc a highly penal law 
a retrospwiive force, for a person who removed a debtor, with whatever 
intention, is not liable a t  all under the act of 1796, provided advertise- 
ments were duly made; yet if by superadding a fraudulent intent he 
could br  made liable, and be then relieved upon the limitation of the 
first law, he would be repelled by the answer that the act described in  
the declaration was not the one which the law of 1796 had barred within 
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a year. I cannot perceivo what necessity there was for declaring on 
the act of 1796, when tho wrong complained of was committed after 
the enartment of that of 1820. 

Whaterer doubt, however, there might be as to the consistrncy of 
these two lams, if that were the sole question, and if in obedience to 
the advice of Lord Colcc? in Fostw's case the statutes ought not to be 
abrogated by any constrained construction out of the general and am- 
biguous words of a subsequent statute, but that it is "to be maintained 
with a benign and favorable construction," these two laws could stand 
together; yet when the latter was made expressly to repeal the former, 
and does repeal i t  in so many words, I feel myself directed by the 
legislatiw will, and in adjudging the act of 1796 to be repealed, 
that I am traveling over the "ancient highways" of the law. (431) 

HATJ., J. This action is brought after the act of 1820 had repealed 
the act of 1796, but the allege~d cause of action happened bcfore that 
time, and while the act of 1796 was in full force, and if it can he sus- 
tained it must be upon one or the other of these acts, or upon both of 
them, for a t  comnlon law the removal complained of was no offense. 
I think it  cannot be sustained upon the act of 1796, becauslc the1 act of 
1820 totally repeals it, and it would seem equally clear that i t  could 
not bo sustained upon the act of 1820, because the alleged cause of 
action happened before its passage, and I should think it could not 
rest upon both acts for its support, be~cause only the act of 1820 was 
in  force a t  thr time of the, institution of this suit. 

I n  addition to those considerations, it may be observed that that 
which would amount to an offense under the act of 1796 would be no 
offense under the act of 1820; and that which is an offense, under thc, 
act of 1820 would not have bcen an offense under the act of 1796. Thus, 
if before the act of 1820, one person had assisted another to move out 
of the county with tho most wicked and fraudulent intent, yet if he had 
given due notice thereof as the law directs, ho was guilty of no offense 
for which an  action could he sustained; but if such notice was not given, 
ho subjected himself to an action, howcvcr innocently the act was done. 
Under the act of 1820 the person doing the act is only answerable if he 
does it with a fraudulent intent; notice is immaterial. TJnder the first 
act the intent was nothing if duo notice was given; under the last act 
the intent is everything, whether notice be given or not. A new trial, 
I think, should be refused. 

H ~ m s n s o ~ ,  J., dissent iente: The plaintiff in this case declares that 
the defendant, with an intent to injure and defraud the plaintiff, and 



to deprive him of a just demand which he had against C. D., 
(432) aided and assisted the defendant, in the year 1818, to remove 

himself out of the county, with all the averments necessary to 
bring the case within the operation of the act of 1796. The judge 
before whom the cause was tried was of opinion that the act of 1820 
so entirely annulled the effect of the act of 1796 that no penalty in- 
flicted by that act could L0 enforced, although an action might be pend- 
ing for the penalty when the act of 1820 was passed. It is in this way 
I understand the record, and shall so consider it. That the act of 
1820 repealed the act of 1796 cannot be denied, for, independent of 
other reasons, there are express words of repeal, but it does not follow, 
in my understanding, that this penalty is waived or released by the 
Legislature. I t  is admitted that all penalties exist by the will of the 
Legislature, and that any tilhe before they were actually inflicted the 
Legislature may remit or release, whether suit is pending for them or 
not, and whether at the instance of an informer or party grieved. I t  
is also admitted that this is a penalty, for the, amount of the debt is 
inflicted, regardless of the actual injury sustained by the plaintiff. 
When the act was done, to wit, in 1818, there was a law in being which 
made it  penal, and the question is, Has the Legislature done anything 
from which it can be discovered that they no longer wish the penalty 
to be inflicted? I n  an act of repeal generally there is not any express 
declaration that the penalties incurred, and not inflicted, by the re- 
pealed act shall be remitted, but courts of justice, whose business and 
duty it  is to construe the acts of the Legislature, have found or think 
they have found an intent in the Legislature to remit the penalties on 
the simple ground that if an act is not of itself criminal today it was 
not criminal yesterday, and if prevented yesterday, i t  arose eithelr from 
mistaken principles of justice, or from some principle of policy which 
no longer existed, and the very act of repeal was evidence of the one 

or the other. The courts, therefore, by this or some such mode 
(433) of argument, arrived at the conclusion that the Legislature no 

longer desired to inflict ths penalty. This was in cases of simple 
repeal ; but the Legislature might, as they have done i n  numerous cases, 
repeal the law, and by the words thereof give the repealing law entirely 
a prospective operation, as by declaring i t  should not affect any penal- 
ties, incurred under the repe~aled law. Tn the law of 1820 there is no 
declaration that penalties incurred under the act of 1796 shall be re- 
mitted, but there are the strongest reasons to beliws, nay, a doubt 
cannot be raised, that i t  was not designed to remit such a penalty as 
was incurred by the act charged in this declaration, for in  the very act 



N. C.] JUNE TERM, 1823. 

of repeal this act is subjected to the vory same penalty as i t  would 
have been under the act of 1796; without express words such intent 
cannot bo inferred. I n  1819 an act is done, which, under the1 act of 
1796, is penal. I n  1521 an act, in every respect the same, is done; 
the latter act is  punishable under the act of 1820, and yet the very 
same act, without any express words, protects the act donc in  1519 
from punishment,; that is, from a n  act of the Legislature declaring a 
certain act to be criminal and inflicting punishment, an inference is 
drawn that the act is no longer criminal, and that no punishment shall 
be inflicted on i t ;  thus, the act of 1796 declares that if a pcrson shall 
aid or assist in  the removal of a dc'otor (and if he does it with a fraud- 
ulent design he is not bettered), certain requisites not being complied 
with, that such person shall pay the debts of the debtor; by the act of 
1820 it is declared that if a person shall fraudulently assist a debtor 
he shall do the same thing; this, it is said, is evidence that the Legisla- 
ture no longer designed to punish the act. The present dcfendant, in 
1818, whon tho act of 1796 was in force and attached on his acts, aided 
and assisted a debtor to remove, that debtor not having given notice or 
taken the precautions required by the act, but he went further than what 
was necessary to rendcr him liable under the act of 1796; for  it is 
charged that he aided with a fraudulent intent, which I presume 
will not take the case without the act. I see nothing in the act (434) 
of 1820 which shows an intention in the Legislature no longer to 
inflict penalties for such acts. It is  said that the act of 1796 protects 
the most fraudulent aider, if tho requisitions of the act are complied 
with, and that under 1820 an innocent one is  protected without precau- 
tions, and that a guilty one is not. This is  admitted. This snit is 
not brought or supported by the act of 182.0: it is founded entirely on 
the act of 1796. Anything necessary to charge him under that act 
must be shown, and every defense under that act is allowable. That 
statute attached on the transaction: it govcrns it. By that shall thc 
parties be judged, not on the two together, farther t,han to look into the 
lattor for the sole purpose to ascertain if the penalty is expressly or 
constructively waived or remitted. 

I n  answer to tho objection that more is staked in this declaration than 
is necessary to support the action, to wit, the fraud, and that thc defend- 
ant  must hare the spirit of prophecy to foreltell that, it would be neccs- 
sary; 1 Bnd i t  herc, and if a person not giftcd with the same spirit should 
declare on the act of 1796, so as barely to bring the case within the act, 
and pending the suit the law of 1820 should have becn passed, the 
court would permit the alteration to be made in the declaration, under 
their general power of allowing amendments, if the plaintiff should 
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require i t  and believe that ho could superadd the proof of fraud to the 
other allegations, and thus exclude the idea of remission or release 
apparent in  all cases depending under the act of 1796, where the as- 
sistance was not givc~n fraudulent,ly. I therefore think that thc opinion 
of the prcsiding judge was wrong in declaring that the act of 1820 was 
a total repeal of the act of 1796, and that under no circumstances could 
th r  action be maintained. 

PER CURIAM. Affirmed. 

DOE ON DEMISE OF PRITCHARD ET AT,. V. TURNER.-From Pasquotank. 

When those who claim the inheritance are of equal degree, and none of them 
can claim a preference by representing the acquiring line, all  are equally 
entitled, although some of them may be of the half blood. 

S m t r n r ,  verdict in tsjectment. It was found by the jury that Thomas 
Symons was seized and possesscd in fee of the lands mentioned in the 
plaintiff's declaration; that the said Thomas died intestate in 1790, 
having a widow, Ann, and leaving, as his heir a t  law, an only child, 
Sarah; that Sarah intermarried with Joseph Jordan, and died intestate 
2 March, 1808, leaving as her heir at  law an only child, Thomas; that 
Thomas died an infant intestate and without issue on 12 June, 1808; 
that Joseph Jordan, tho father' of Thomas, is also dead, and that the 
lessors of the plaintiff are brothers and sisters of the whole blood to 
Joseph Jordan; that Arm Symons, the widow of Thomas Symons, after 
his death, intermarried with Abraham Boswell, and died leaving issue 
by this last marriage an only daughter, Mary, who was living at  the 
death of Thomas Jordan, the infant;  that the defendant claims title 
under thc said Mary, who intermarried with Benjamin Pike, and that 
the defendant was in possessim. . 

The court on this finding rendered judgment for thei defeirdant and 
the p l a i n t 8  appealed. 

1 TAYLOR, C. J. Tho controversy in this case arises between the 
paternal unclcs on one side and a maternal aunt, of the half blood, on 
the olher side. The land descended to Thomas Jordan from his ma- 
teraal grandfather, no portion of whose blood flows in the veins eithcr 
of the, lessors of the plaintiff or the defmdant. The parties on both 

sides are in  the same degree of consauguiidy to the intestate; 
(436) and hence, i t  appears that the principle governing the decision 

has been virtually settled in Rullard 1 % .  Hill, 7 N. C., 416. 
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I n  that case the half blood of the maternal line were preferred to a 
more distant collateral of the paternal line, although the land descended 
therefrom; and this construction seemed unavoidable under the several 
enactments of 1784, which admit the half blood of both lines equally 
into the inheritance, and declare a priority only where the contebst is 
between those of the acquiring and those of thc nonacquiring line. I t  
is also dcclarcd that the same rules of descent shall be observed where 
the collatcrals shall be further removed than brothers' and sisters' 
children; conscquently, where those who claim the inheritance are of 
equal degree, and none of thcm can claim a preference by representing 
the acquiring line, all are equally entitled, although some of them may 
be of the half blood. An uncle of the wholo blood, where he repre- 
sented tho acquiring ancestor, would exclude an aunt of the half blood 
who did not, upon the principle of the casc cited, as  well a s  that of 
Pipkin v. COOT, 4 N. (?., 14; but to prefer him wherrk he did not so 
represent the acquiring ancestor would virtually repeal the law enti- 
tling the half blood to inherit. 

' 

ISAIL and HENDERSON, JJ., concurred. 
PER CURIAM. Judgment accordingly. 

DOE ON DEMISE OF BEASLEY AND WIFE V. WH1TEHURST.-From Currituck. 

1. A devise as  follows, "The remainder of my plantation and lands that  hath 
not been given away I leave to be equally divided between my three 
sons, A,, B., and C., to them and their heirs forever, except either of the 
above said three should die without lawful heirs of their bodies; then 
my pleasure i s  that  i t  should return t o  the other two, to them and their 
heirs forever": Held, that since the act of 1784, A., B., and C. take a fee 
simple and not an estate tail. 

2. And upon the death of A., leaving issue, and the s~ihser~uent decease of B. 
without issue, B.'s share will be equally divided among his brothers and 
sisters of the half blood and whole blood, or the representatives of such. 

EJECTMENT. The caw as stated to this Court is as follows: The 
lessors of the plaintiff claimed ritle to the land in dispute under the 
will of Henry White, who dovised to his three sons as follows, viz.: 
"Thc remainder of my plantation and lands that hath not been given 
away, 1 leave to be equally divided between my three sons, to wit: 
sol or nor^ White, John White, and Caleb White, to t lmn and their heirs 
forever, except either of the above said three should die without lawful 
hcirs of their bodies, then my pleasure is that i t  should return to the 
other two, to thcm and their heirs forever." 
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Solomon White died first, leaving five childr.cn, Polly, Letitia, Mala- 
chi, TTenry, and Solomon; Samuel Beasley, one of tho lessors of the 
plaintiff, has since intermarried with Letitia, the daughter of Solomon 
White, deceased. 

After Solomon's death, in  1805 or 1806, Caleb White d i d  intestate 
and without issue, leaving the following brotheris and sisters or their 
representatives, viz.: the children of Henry White, a half brother, 
Mary Williams, Lydia Bcasley, Letitia Tolar, the heirs of Solomon 
White, Miriam Cato, John White, Nancy Taylor and Julian Jones, 

his heirs at  law. 

(438) Upon the death of Caleb White without issue, his third part 
of the land in  said devise containcd was divided by order of 

Currituck County court among his heirs at  law before named. 
The def~ndant,  Whitehurst, purchased the &ares laid off in the 

division to Henry White's children to Letitia Tolar and Nancy Taylor, 
the heirs oE the half brothers aud sisters of Calcb White, deceased, it 
being three-ninths of the whole, and of the part so purchased the de- 
fendant has possession; the other devisec, John Whitc, is still living, 
and the lcssors of the plaintiff are entitled (if to anything) to o n e  
thirtieth. 

TAYLOR, C. J. The part of Henry White's will which forms part 
of the casc woidd, before the act of 1781, have coi~veycd to his three 
sons estates tail in the land devised, which hy that act are converted 
into fccs simple. The opposite claimants of the part devised to Caleb 
White are his brothers and sisters of the whole blood and representatives 
of deccased brothers and sisters on one side and the representatives of 
his half brother on the other side. I t  is altogether unrieccssary to 
corisider in this case whether Caleb acquired the land by descent or 
purchase, because there is but one side of half blood, and they are of 
the paternal side. So that in either casc they or their representatives 
of equal dcgrec with the whole blood aret entitled to the inheritance 
under tbc third section of the act and its provisos, and the proviso of the 
second section. I t  follows that the representatives of IIcnry White, 
t,he deceased half brother of Caleb, are entitled to the share which their 
father might have claimed had he lived, and that the verdict iq wrong 
in having excluded them. There must consequently be a new trial. 

I n  fhis opinion JIALT, and H ~ ~ n s n s o ~ ,  JJ., concurred. 

Psrr CTTRIAM. New trial. 

C i t d :  R~rrkunnn v. Buc7zanan, 99 N. C., 311. 
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STATE v. CHANDLER.-From Granville. 
(439) 

1. Where a n  indictment is framed on a statute of thirty years standing, 
which prohibits a n  offense after  a specified time, i t  is not usual, or neces- 
sary, i t  should allege expressly that  the offense was committed after the 
making of the statute. Aliter, if the statute be a recent one. 

2. In  a bill of indictment indorsed "A true bill," and to the subscription of 
A. B., the  foreman, the letters I?. G. J. added will be sufficient to  indi- 
cate that he acted as fore~man, where i t  appears from t h e  record that  
A. B. was in  fact the foreman of the  grand jury when the bill was found. 
And if no letters had been added after his name, his subscription t o  the 
indorsement could only be referred to his  official act a s  foreman, and 
would therefore be sufficient. 

INDICTMENT containing two counts. The first was framed on the 
act of 1791, ch. 339, N. R., to prevent malicious and unlawful maiming 
and wounding. The second was a count for an assault and battery. 
The charge in the first count was that the defendant, on purpose, un- 
lawfully bit off the left ear of Henry Yancey, with an intent to dis- 
figure him, and concluded contra formam statuti. 

Tho defendant on conviction was sontenced t o  bo punished under 
the statute by a fine of $50, and impriso~iment for six calendar months; 
from which he ap~pealed. 

Seawell for defendant. 

TAYLOR, C. J. An objection is taken to this indictment that (440) 
i t  contains no averment that the offense was committed after 1 
May, 1792, which, i t  i s  alleged, is essential on an indictment upon a 
statute which prohibits an offense after a specified time. The authority 
referred to lays down the rule that, where thc prohibiting statute is 
recent, i t  is usual to allege expressly that the offense was committed after 
the making of the statute; but whore the statute is ancient this is not 
usual, and does not seem to be in  any case necessary. Now, i t  must 
be presumed that a statute which was passed upwards of thirty years 
ago must be generally known, and that no persons can be surprised, at  
this time, by a charge under the act, when the indictment concludes 
against its form; nor would the averment that the offense was com- 
mitted after 1 May, 1192, render the charge more certain than when i t  
i s  specified to be committed in June, 1821. 

I t  is nlso objected that the pc1son who subscribes the indorsement on 
ihe bill docs not appear to h a w  done so as foreman; that the letters 
follomin~r his namp are tyivocal j  and may import many things. But 
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i t  appears upon this record that William Bullock m7as foreman of the 
grand jury when the bill was found, and therefore, if no letters had 
been added after his name, his subscription to the indorsement could 
only be referred to his oifivial act as foreman. The signature cannot 

be refcrred to Bullock's natural or private capacity, for that 
(441) gave him no right to authenticate an official paper, but his 

political capacity did, in the same manner as if a magistrate 
signs a warrant or a judgment without any letters indicating his judicial 
character the signature must, nevertheless, be referred to that. There 
must be judgment for the State. 

PER C u n r a x  No error. 

Cited: S. 2:. TVke, 66  8. C., 131. 

STATE v. TW1TTY.-From ~eclhenburg. 

The printed statute book of another State is not evidence to show what 
the law of that State is; it can only be shown by a copy authenticated 
by the seal of the State which enacted it. 

IKDICTNENT for deceit. The only question presented to this Court 
arose from the judge below having received in eridence to prove that 
there existed such an incorporated company as the Farmers Bank of 
Virginia a printed book entitled, "Revised Code of the Laws of Vir- 
ginia," containing what purported to be the act of incorporation. 

Gaston for defendant. 
Bftorney-General Drew conha. 

TAYLOR, C. J. The admissibility in evidence of the laws of another 
State, purporting to be printed by public authority, presents a question 
which has frequently occurred before our courts, but either from their 
imperfect organization before the establishment of the Supreme Court, 

or the diversity of opinion entertained by different judges on the 
(442) ~nbject, has not received an authoritative decision. I f  it had 

been settled either way by solemn adjudication, or by the current 
of practice running in one channel, we should be very unwilling to 
unsettle what is understood to be the law of the country. But we are 
now called upon to say whether i t  is right or wrong; according to law, 



JUNE TERM, 1823. 

and upon a review of all thc cases and opinions we think the printed 
statute book of Virginia is not admissible in evidence. The printed 
s t a t u ~ e  book of this State is always rcceived in cvidenccr as to public 
acts, because i t  is presumed that the contents of i t  are already lodged 
in  the minds of the citizens. Blit the States, although united under a 
federal bead, are, as to their local laws, as distinct from each other as 
ally foreign nations can be, and no legal presumption can exist that 
the judges or citizens of one State can have any knowledge of the laws 
of another. They must, in short, be placed upon the same legal ground 
with foreign laws; and then the rule applies that tho best evidence 
which the1 nature of the case admits must be produccd. I t  is admitted 
that in  point of fact i t  would be a matter of great convenicnce to admit 
the printed statute books of those States which confine with this, and 
that the risk of a successful imposition would be too grcat for any man 
to encounter. Hut the rule which admits such evidence as to one State 
must satisfy its competency as to all the States, however remote from 
or uncoilnwted with us in  socia3 or commercial intercourse, and this 
would certainly open a door for fraud and imposition. 

We must then abide by the law which regulates the authentication 
of these public acts of another State; and as the act of Congrcss of 
1790, made in obedicmce to thc Constitution, has superseded the common 
law on this subject, i t  is essential that every law of another State 
offered in evidence in this should be authenticated by having the 
seal of the State affixcd thereto, for that is the highest evidence, (443) 
of authenticity. The case cited from 1 Dallas would be entitled 
to grrat respect if the dccision had been made posterior to the act of 
Congresb, but it was mado when Congress had prcscribed no mode of 
authfntication. Due faith and credit are certainly to be given to 
the acts et cetern of a sister State, but the question is, are they iuch 
acts? and we can adopt no betiel* mode of ascertaining this than the 
one prezcribed by Congress. Or) this ground, therefore, a new trial 
must be awarded. 

PER CUIUM. New trial. 

Cited: X. v. Patterson, 24 N. C., 357; 8. v. Behrman, 114 N .  C., 804. 
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STATE v. WARD. 

1. In  a n  indictment, the words "false, forged, and counterfeited promis- 
sory note, commonly called a .bank note, purporting to  be a good and 
genuine hank note of $100, on the bank of the State of South Carolina," 
contain a sufficient averment of the existence of such a bank a s  the 
Bank of the State of South Carolina. 

2. When any irregularity in  forming a jury is silently acquiesced in a t  
the time by the prisoner, and especially when he partially consents, 
for the sake of a trial, to such irregularity, he waives his right to 
except after conviction and thereby take a double chance. 

3. After conviction for an offense not capital, and appeal to this Court, the 
prisoner is not entitled to be bailed, as a matter of right. I t  is a question 
addressed to the sound discretion of the judge before whom the  appeal is 
taken. 

AFPEAL from Daniel, J., at R U T H E R P ~ R ~ ~ .  
Indictment for passing counterfeit money, knowing i t  to be such. 

The indictment charged that the defendant, "desi~gning and intending 
to injure and defraud one Millington Patillo, with force and a r m ,  in 
the county aforesaid, did pass as good and genuine, to the said Milling- 
ton Patillo, a false, forged, and counterfeitc.d promissory note, commonly 
called a bank note, purporting to be a good and genuine bank note of 
$100 nil the bank of the State of South Garolina, which said false, 

forged, and counterfeited bank note is as follows: that is  to say 
(444) (the paper was here set out vorbatirn), with an intent then and 

there to defraud the said Xillington Patillo, he, the said James 
Ward, at the time he so passed the said counterfeited bank note, well 
knowing." etc. 

Thc defendant was coi~victed before Daniel, J., and moved for a new 
trial, ( I )  Because the State's panel of jurors, summoned by the sheriff's 
officers on the morning of the day of trial, had been discharged 
by the court, and a Lal~s jury ordered, by whom he was tried. The 
facts on this part of the case were that the defendant was placed at 
the bar and declared himself ready for trial; the solicitor declired he 
was not ready on the part of the State, and remarked that he should 
bc compelled to file an affidavit for removal of the cause, because the 
State could not have justice done it, as there were not twelve of the 
original pancl, and that several of the i d e s  jurors summoned were 
men strongly suspected and implicated in thc same species of offense 
with the defendant, but that he could not make it so appear as to sup- 
port a challenge. for cause. While he was preparing the affidavits, the 
court remarked that if the parties wished to try the indictment he would 
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discharge the tales already summoned and direct the sheriff to return 
another tales, giving him no direction as to whom he1 should return. 
No  objection was made by either party, and the sheriff returned, on 
two pieces of paper, the names of hystandcrs summoned. The clerk 
called the names on one of the of paper, when the solicitor 
observed that one of the names called was on the list of tales which 
had been discharged; that he had objected to i t  principally because of 
this mail, and that if he was a juror he could not try. Tho court, not' 
knowing that the return was on two ~ i e c e s  of paper, and thinking a 
jury might be obtained without reaching tho objectionable name, or- 
dered the clerk to call the first four names on the list; the clerk 
did call the first four on the other piece of paper, and they, with (445) 
the original panel, made up a jury. 

Another ground on which a new trial was moved for was that the 

I jury had taken out of court on retirement several bank notes which 
had been introduced i n  evidence to prove the note which dcfendant 
had passed a counterfeit. As to this part of the case it appeared that 
Colonel Erwin, cashier of the bank a t  Morganton, was called as a wit- 
ness, and aftcr stating that a very large quantity of the notes of the 
Bank of South Carolina had passed through his hands, proceeded to 
describe the vignettes, ~ t c . ,  of two-dollar bills and of one-hundrd- 
dollar bills of that bank, and then statcd that he believed this was a 
bill originally for $2, which had been altered to a bill for $100. H e  
then exhibited two genuine bills of those several denominations, which 
the jury requested to tako owb with them, and, as no objection was 
made, did take out with them. The defendant's counsel on the trial 
admitted the bill in question to be a forgery, and rested the defense on 
Ward's ignorance of that fact. 

The motion for a new trial was overruled. 
I t  was then moved in arrest of judgment that tho indictment did 

not aver that there was such a bank as thc Bank of South Carolina. 
This was also overrxled, and sentence was passed, from which there 

was an appeal. 
Another point in thc case arosc on the defendant's prayer to be 

bailed, the solicitor contending that, as there was a conviction, the 
defendant could not be bailed unless by consent of the prosecuting 
office? of the State, and the court refused to bail. 

I Gaston for defen,dant. 

H E N I ~ R S O N ,  J. The i ~ ~ d i c t m e i ~ t  musf a f k m  evcry fact which (446) 
i t  is necessary to prow on tile trial, and n o t h i ~ ~ g  else is reqnired 

249 
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to be proven; and, as in this case, the defendant cannot be found guilty 
under the act of 1819, for a violation of which he is indicted, unless 
the note which he passed purported to be issued by some bank vithin 
the United States or the territories thereof, it follows that such affirma- 
tions must be contained in  the indictment; that the State of South 
Carolina is one of the United States me judicially know; she is a party 
to the Federal compact; we therefore want not a jury to inform us of 
that fact. But it must also appear that there is such a bank as the 
State Bank of South Carolina; of this fact we have no judicial knowl- 
edge. We must, therefore, derive our information from the affirnlation 

of a jury, and that affirras the indictment to be true, and no 
(447) more; and that states that the defendant passed the note in  

question, which purported to be issued by the State Bank of 
South Carolina. There is no difference about the meaning of the ~ ~ o r d  
purp0r.t; it means substance, as appears upon its face, to every eye that 
reads, to use the language of Mr. Euller; but the question is, Does the 
word p u ~ p o r t  run through the whole description, and is that descrip- 
tion satisfied if there be not such a bank? A note cannot be issued by 
the South Carolina Bank unless there be such a bank; neither can i t  
appear to be issued by the South Carolina Bank unless there be such a 
one. The word purport stops at the word issued; all before, by the 
previous epithets is made false and fictitious; that which comes after 
is a reality. The word purporting relates to the foregoing falsities 
and fictions, and their criminality consists in the note not being what 
it appears to be, that is, a note issued by the South Carolina Bank. 
Had  i t  been necessary to hare shown that there was no such bank, the 
statement in the indictment mould not have let in  such evidence. There 
must have been an averment or clause that there was no such bank; 
this, though, is somewhat arguing in a circle. 

The irregularity in forming the jury, if there was one, I think, was 
completely waived by the defendant; he shall not by consent of this 
kind, take a double chance. Upon the question of bailing the defend- 
ant after the allowance of an appeal, I am of the opinion that the 
conduct of the presiding judge was right. I think that the clause in the 
Constitution which declares that all prisoners shall be bailable by 
sufficient securities, unless for capital offenses where the proof is evident 
or the presumption great, relates entirely to prisoners before conviction; 
for although the words "where the proof is evident or the presumption 
!great7' relate to capital cases only, that is, to prisoners in capital cases, 
the meaning is evider~tly pris'oners before conaiction, for after con- 
viction there is no such thing as proof and presumption; all i a  
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certainty, and that the word prisoners must be understood alike (448) 
in each member of the sentence, that is, prisoners before con- 
viction, arid persons remain convicted of the offense, notwithstanding 
the appeal, for the appeal is for matter of law only; the facts remain 
unaffected by the appeal, udiku ihe cases of appeals for matters of 
fact as well as for matters of law. and where a new trial de novo is 

a single justice to the county court, where the appeal annihilates the 
verdict and judgment both. I t  seems that in  England the defendant, 
after conviction, cannot be bailed, even in petty misdemeanors, without 
the consent of the Attorney-General, not even after writ of error 
brought; but as a writ of error is not matter of right in a criminal 
case, but matter of favor extended by the Attorney-Qelneral, i t  is not 
so inconsistent to vest in  him the power of assenting to bail; but here 
an appeal is matter of right. To compel the defendant, in all cases 
of appeal, even for the most petty misdemeanors, to go to jail but 
by permission of the prosecuting oEcer, would render useless the right 
of appeal; and an indiscriminate right of going at large, upon giving 
bail, after an appeal, would be rendering the criminal law a dead letter. 
We think the spirit of our law requires a middle course to leave i t  to the 
sound discretion of the judge before whom the appeal is taken. The 
court below will proceed to judgment. 

TAYLOR, C. J., concurred with HENDERSON. 

TAYTOR, C. J. I dissent from that part of the opinion of the Court 
which decides that the existence of the bank in  question is sufficiently 
set forth and averred in the indictment; in  other respects I concur. 

PXR C~RIAM.  No error. 

Cit1.d: f i .  v. l)ouglass, 63 X. C., 501; 8. v. White, 68 N. C., 160; 
S. v.  Boon, 80 N, C., 466 ; s. c., 82 N. C., 647 ; 8. v. Gee, 92 N. C., 762 ; 
S. v. Shaw, 92 N.  C., 770; h'. zs. Councbl, 129 N. C., 517. 
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(449) 
STATE v. TW1TTY.-From Lincoln. 

1. When a witness is  called who, in  the commencement of his testimony, 
states himself to  be an accomplice of the accused, i t  is regular, before 
the witness is attacked, to call on another witness to prove that the 
first had related the facts disclosed in his evidence immediately after 
they happened, and to state other confirmatory facts. Such evidence is 
to be considered as  substantially given in reply. 

2. When a n  indictment charges a defendant with forging a bank note, 
purporting to  have been issued, etc., promising to pay, it  must he un- 
derstood a s  descriptive of a bill purporting to promise as  well a s  pur- 
porting to have been issued. 

IR~ICTMBNT against the defendant, charging that he  "of his om1 
head and imagination did wittingly, falsely and feloniously make, 
forge, and counterfeit, and did wittingly asscnt to be forged, made, and 
counterfeited, a certain promissory note, commonly called a bank note, 
purporting to have been issued by the president, directors, and company 
of the Rank of Cape Fear, promising to pay John Mitchell or bearer 
on demand $3, which said promissory note, commonly called a bank 
note, so falsely made, forged, and counterfcited, is as follows, that is 
to say (the note was here set out verbatim), with intention to defraud 
thc president, directors, and company of tho Bank of Cape Fear," etc. 

On the trial below Langford was introduced as a witness for the 
State, and swore that he received thc bank note in  question, with eight 
others for the' same amount, from the defendant, who told him they 
were counterfeit; and, further, the witness stated that he had fre- 
quently before received forged notes from 'Cwitty, whm it was well 
known to both of them that they were so. On the night previous to 
his obtaining these nine forged notes from Twitty, the witness stayed 
a t  the house of Foster, his brother-in-law, about thrce miles from 

Twitty's. Early on the following morning he went to Twitty's, 
(450) received the notes, returned on the same day to Foster's and 

showed him, thc bills, telling him in  confidence that he had ob- 
tained tl16m from Twitty. Langford was admitted to be an accomplice, 
and, to corroboratc his testimony, Foster, who was above suspicion, 
was sworn, and stated substantially what Iiangfol-d had already deposed. 
Foster's testimony was objected to, but the court received it. There 
was much testimony of a circumstantial nature, which i t  i s  unneressarg 
to detail. The defendant was found guilty and moved for a new trial, 
on the ground that Foster's testimony should not have been received. 
A new trial was refused, and he then moved in arrest. (1) Because 
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the record sent from the courity of Rutherford (whence the cause had 
been removed) to Lincoln, did not show that a grand jury had been 
appinted according to lam, by whcm the bill was found. (2)  That the 
indictment contained no averment that the forgcd instrument was set 
out according to its tenor. ( 3 )  That the charges in the indictment, 
descriptive of the offense, were not in the words of the statute. (4) 
Tho record was not such as would authorize a judgment. The reasons 
in  arrest were ovcrr-uled and sentence passed. Defendant appealed to 
this Court. 

Guston f o ~  defendant. 
/ 

TAYLOR, C. J. A motion for a new trial in this case is made upon 
the ground that the witness Fostcr was admitted to testify to Langford's 
(a  witness) declarations made to him about the time when the occur- ' 

rence took place, which Langford was introduced to prove. I t  is said 
that such evidence is  merely hearsay, and if admissible in confirmation 
of 1,angford's evidence, could only be so in reply, after the credibility 
of the laticr had betn attacked. and th:lt under 110 circumstance 
is it rvidcrlce in chief. 1'he authorities r r l i ~ d  upon arc a note (452) 
in  Phillips 011 Rvicience, w1.io remarks on the case of Lutlrell  v. 
Reynell, 1 Mod., 282, where such confirmatory evidence was offered in 
chief, that i t  would not now be allowed, and Duller's Nisi Prius, 294, 
wherc a doubt is stated whcther it is good evidence in reply. 

It secms to me not to be a just caonstruction of the case of I;uttreZl v. 
R e y n ~ l l  to consider the confirmatory eridcncc as offered in chief; for 
suspicion may be thrown on thc evidcnce of a witness, from the nature 
of his evidence, from the situation of the witness, or from imputations 
directed against him in  the c~oss-examination, which may be not less 
effectual in discrediting him than direct evidence brought to impeach 
his testiznony, and equally call upon the party introducing him for 
confilmatory evidence. The witness in  the case cited appeared, from 
his own evidence, to have b'een equally concerned with the defendants 
in  the irespass and was left out of the declaration in  order. that he 
might he a witness; but as he was giving testimony to  discharge^ him- 
self, which would be the effect of convicting the dcfcndant, he appeared 
in  a auspicious light, and therefore his declarations, formerly made, 
to the same amount with his evidence were introduced to restore him 
to thc same degree of credit he would have had if no motive had ever 
existed for his departure from truth. Had he been free from suspicion, 
such confirmatory cvidencc would have bcen perfectly usdess, and 
given as it was it must have bcen substantially in  reply to these sus- 



I N  T H E  SUPREME COURT. [9 

picioiis. Though an accomplice is a competent witness, yet his uncon- 
firmed evidence is usually received with caution and distrusted by a 
jury, and I cannot but regard evidence of his previous declarations as 
proper in  reply to those circumstances of discredit which arise from 
the relation in which he stands to the defendant. I t  appeared in the 

very beginning of Langford7s evidence that he had been an ac- 
(458) complice of Twitty's, and it is highly probable that he would 

have been discredited wi(h the jury from this cause had not 
Foster uroved that the witness had related to him the facts disclosed 
in his evidence immediately after they happened, and added such cir- 
cumstances as seemed to preclude a 1  doubt of the veracity of Langford. 
Considering the evidence there as having been given, afid properly 
given, in reply, I think i t  is authorized by law, and am certain it has 
been long sanctioned by the practice of this State. For  this reason I 
am opposed to a new trial. 

I t  is moved in arrest of judgment that the indictment is repugnant 
i n  charging the defendant with forging a bank note, purporting to hare 
been issued by the president, directors, and company of the Bank of 
Cape Fear, promising to pay, etc. I n  support of this objection was 
cited 6 Cranch, 167, where i t  was held that an indictment under the 
act of Congress, 1798, could not be maintained for forging a counterfeit 
paper purporting to be a bank bill of the United States, signed Thomas 
Willirlg, etc., since a forged bill purporting to be a bank bill could not 
be signed by the president. But h that case i t  appeared that the act 
of Collgress was, in  itself, repugnant, and would not support an indict- 
ment for uttering, as true, a forged paper purporting to be a bank bill 
of that bank, s i g n ~ d  by the president and cashier. There is no repug- 
nancy in the act of 1819, upon which this indictment is framed, for 
the offense consists in uttering as true any false, forged, or counterfeit 
bill oc ~lote, purporting to be a bill or note issued by the order of the 
president and directors of any bank or corporation within this State 
or any of the United States. The indictment unnecessarily goes fur- 
ther and states a promising to pay to John Mitchell, etc., but i t  is not 

repugnant, for if the Court reads i t  as others would, it must be 
(454) understood as descriptive of a bill purporting to promise as well 

as purporting to be issued by the president and directors; and 
as purporting imports what appears upon the face of the bill, so this, 
when produced, corresponds with the description. I n  the other excep- 
tions taken to the form and expressions of the transcript sent up to this 
Court, I see nothing substantial. 

The other judges concurred. 
PER CURI-4M. No error. 
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Cited: 8. L .  TInncy, 19 1\$. C., 398; Whitalier I). Curter, 26 N. C., 
469; 15'. v. G'eorg~, 30 N. C., 328; -4l'arclz v. Ilnrrell, 46 N .  C., 331; 
X. v. R;urlburn, 80 K. C., 478; Dacis v. Council, 92 N.  C., 730; 8. v. 
lVhitficld, ib., 834; Rzmlett v. X. R., 120 N. C., 517. 

STATE v. REED.-From Hertford. 

An indictment for the murder of a slave which concludes at common law 
is good. 

IKDICTMENT for the murder of a slave, which concluded at common 
law. The prisoner was found guilty, and mored in arrest because of 
thc insufficiency of the indictment. The motion was overruled and 
sentence passed, from which the prisoner appealed. 

Hogg for prisoner. 

r 7 
/AYLOX, C. ,I. T think there was no necessity to conclude the (455) 

indictlnf~lt against the form of the statute, for a law of para- 
mount obligation to the statute was violated by the offense-the com- 
mon law, founded upon the law of nature, and confirmed by revelation. 
The opinion h delivered in 8. 1:. Boon, 1 N. C., 199, remains unchanged, 
to which, and the effect of the act of 1817, as stated in  X. v. l'aclc~tt, 
8 N .  C., 216, T beg leave to refer as containing the reasons wherefore 
in this case there ought to bc judgment for the State. 

H ~ l v n e x s o ~ ,  J. This record presents the question, Ts the killing of 
a slave a t  this day a statute or cornrnoii-law offense? And if a comnion- 
law offense, what putlishment is  affixed to the act charged in this 
record? Honlicide is thc killing any masonablc creature. Murder is 
the killing any realsonable oreahre  within the protection of tha 
law, n~ i th  malice prepense, that is, with design and without 
excuse. That a slave is a reasonable, or, more properly, a humail 
being, is not, I suppose, denied. But it is said that, being prop- 
erty, he is not within the protection of the law, and therefore the 
law regards not the manner of his death; that the owncr alone is 
inierested and the State no more concerned, independently of the acts 
of the Legislature on that subject, than in  the death of a horse. This 
is argument the force of which I cannot feel, and leads to consequences 
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abhorrent to my nature; .yet, if it be the law of the land, i t  must be 
so pronounced. I disclaim all rules or laws in  investigating this ques- 
tion but the common law of England as brought to this country by our 
forefathers when they emigrated hither, and as adopted by them, and 
as modified by various declarations of the Legislature since, so as to 
justify the foregoing definition. I f ,  therefore, a slave is a reasonable 
creature within the protection of the law, the killing a slave with malice 
prepense is murder by the common law. With the services and labors 
of the slave the law has nothing to do; they are the master's by the law; 

the government and control of them belong exclusively to him. 
(456) Nor  will the law interfere upon the ground that the State's 

rights, and not the master's, have been violated. 
I n  establishing slavery, then, the law vested in the master the abso- 

lute and uncontrolled right to the services of the slave, and the means 
of enforcing those services follow as necessary consequences; nor will 
the law weigh with thc most scrupious nicety his acts in  relation thereto. 
But  the life of a slave being no ways necessary to be placed in the 
power of the owner for the full enjoyment of his services, the law takes 
care of that, and with me it has no weight to show that, by the laws of 
ancient Rome or modern Turkey, an absolute power i s  given to the 
master over the life of his slave. I answer, these are not the laws of 
our country, nor the model from which they were taken; it is abhorrent 
to the hcarts of all those who have felt the influence! of the mild p r a  
cepts of Christianity; and if i t  is said that no law is  produced to show 
that such is  the state of slavery in  our land, I call on them to show 
the law by which the l i f e  of a slave is placed a t  the disposal of his 
master. I n  addition, 1 must say that if i t  is not murder i t  is no offense, 
not even a bare trespass. Nor do I think that anything should be 
drawn from the various acts of the 1,egislature on the subject. Legis- 
lative exposition is good while the system of law thus expounded is in 
force; but when the whole system is abandoned, as is done by the act of 
1817, the exposition should be laid aside. Rut if  legislative^ exposition 
is to have weight the last should be received, and the act last mentioned 
speaks the language of declaration, and not that of enactment. But 
i t  is not admitted that the acts prior to the act of 1817 are by any 
means a clear legislative declaration that it was no offense to kill a 
slave anterior to any statutory provision. The first enactment that we 

have on the subject is a simple declaration that if any person 
(457) shall maliciously kill a slave, he shall suffer imprisonment; 

from this we are not absolutely to conclude that the Legislature 
thought that before that time i t  was no offense; it is quite possible that 
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juries had not applied t l ~ e  principl~s of the common law in  their purity 
to the offmse. for we see the spirit of the times by the legislative act, 
but that spirit is hap ldy  no mole. I would mention, as an additional 
argumwt, that if the contrary exposition of the law is  correct, then 
the life of a slave is a t  the mercy of any one, even a vagabond; and I 
would ask, what law is i t  that punishes at  this day the most wanton 
and cruel dismemberment of a slave, by severing a limb from his body, 
if life should be spared? There is no statute on the subject; i t  is the 
common law, cut down, i t  is true, by statute or custom, so as to tolerate 
slavery, yielding to the owner the scrviccs of the slave and any right 
il~cident thereto as Ileccssary for its full t n j o y ~ n t ,  but protecting 
the life and limbs of thc human being; and in these particulars i t  does 
not admit that he is without the protection of the law. I think, thcre- 
fore, that judgment of death sllould be pronounced against the prisoner. 

HALI., J., d im~n t l e r c t r .  1: dissent frorn thc opinion of the court 
below in this case. Most of the reasons for this disserlt are to be found 
in  8. v. Boon, 1 N. C., 191, and it is ulmccessary here to repeat them. 

PEE CUI:IAM. No error. 

C i t ~ d :  6'. v. Samuel, 19 N. C., 184. 

(458) 
STATE v. WHISENHURST. 

When a witness comes before a tribunal to be sworn it is to be presumed 
that  he has settled the point with himself in what manner he will be 
sworn,. and he should make i t  known to the officer of the court; and 
should he be sworn with uplifted hand, though not conscienliously 
scrupulous of swearing on the Gospels, and depose falsely, be subjects 
himself to the pains and penalties of perjury. 

A 2 r ~ ~ a r ,  by the State frorn Daniel, ,T., at T~N('oT.N. 
Indictment for perjury, which charged that the defendant "was 

sworn in due form of law." The jury found that the magistrate 
before whom the oath was taken swore the defendant with an 
n p l i f t d  hand, agreeably to tho directions of the act of Assembly, 
but the magistrate did not tcndcr the Gospels to the defendant before 
ho was sworn, nor did the defendant request to be sworn in any other 
manner than as he was sworm, and, further, they found that the defend- 
ant was not conscientiously scrupulous of swearing on the Gospels; 
and on these facts the jury prayed thc advice of the court. 
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Daniel ,  J., who presided, was of opinion upon the special verdict 
that the defendant was not guilty of perjury, and rendered judgment 
accordingly, from which Mr. Solicitor W i l ~ o n  for the State appealed. 

IIAT,L, J. Laws 1777, ch. 106, see. 2, sets forth the usual mode in 
which oaths are commonly administered, according to which the hand 
of the person swom is laid upon the Holy Evangelists, and the oath .is 
concluded by kissing the book which contains them. By scction 3 it 
is declared that where any person is conscientiously scrupulous of taking 
a book oath in  the manner as before pointed out, he may be sworn with 
a n  uplifted hand, the manner and form of which is also pointed out. 
When a witness comes before any tribnnal, it is to be prcsumcd that he 
has settled the point with himself in what manner he will be qualified 
and sworu to give evidence. I t  cannot be expected that the court or 
clerk can be tho keeper of his conscience. I t  was for the defendant 
Whisenhurst to make known to the justice whether he objected to or 
preferred bciirg sworn with an uplifted hand. Tf he did not object, i t  
must be taken that ~ I R  not only acquiesced, but preferred that mode of 
being sworn. I f  a different rule is laid down, the consequence will be 
that ~ v c  ry pcrson who shall be p i l t y  of perjury will ward off the 
punishr~iei~t due to i t  who can find a jury that will say hc is  conscien- 
.tiously sci-upulons or not, as his case may require. A person may as well 
say, after being sworn in the common wny, that he was conscientiously 
scrupulous, as to say that he was not conscientiously scrupulous after 

liaving been sworn with an uplifted hand. ITe had a choice, 
(460) given by the law, before he was sworn; when sworn he kds made 

his election. Afterwards it is too late to retract. 
I thinlc judgment should bc rendered for the State against the de- 

fendant upon the special verdict. 
And cf this opinion was the rest of the Court. 
F)FR C T T I ~ A A I .  Reversed. 
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STATE v. SIMPSON.-From Columbus. 

An indictment charging that the defendant unlawfully, wickedly, maliciously 
and mischeviously did set fire to, burn and consume 100 barrels of tar, 
etc., and concluding a t  common law, was sustained. 

TIIE defendant was convicted and sentenced below, and on his appeal 
to this Court the following appeiared to be the indictment: 

NOZTII CAR~~TN.I-(>OLTJB~RUS CO~JXTY. 
X U ~ E R I O R  COURT OF T,Aw, SPRING TERM, 1822. 

, The jurors for the State, upon their oath, present that Edward 
Simpson, late of Colurribus County, on the 15th day of January, in the 
year of our Lord 1812, with force and arms, in said county, unlawfully, 
wickedly, maliciously, and mischievously, did set fire to, burn, and 
consume one hundred barrels of tar, of the goods and chattels of one 
Luke Pates, then arid there being to the evil cxanqle of others, in like 
case offending, and against the peace and dignity of Ihe State. 

TAYI OR, C. J. Malicious mischief, in  most of its forms, has been 
legislated upon in  England for the purpose of annexing a severer pun- 
ishment to i t  than the law allowed in misdemeanor. The number of 
these statutes has so overlaid the common-law offense that it is difficult 
to trace any distinct account of it, and i t  is the best in the commentaries. 
"Malicious mischief or damage is the next species of injury to private 
property which the law corlside'rs as a public crime. This is 
such as is done, not uninlo f u ~ a n a ,  or with an intent of gaining (461) 
by a~iother's loss, which is some, though a weak, excuse; but 
eithcr out of a spirit of wanton cruelty or diabolical revenge, in  which 
i t  bears a near relation to the crima of arson; for, as that affects the 
habitation, so this affects the other property of individuals. And 
thcrefo1.e any damage arising from this mischievous disposition, thongh 
only a trespass at  common law, is now by a multitude of statutes made 
penal in the highest degree." 4 Blackstone, 254. The crime charged 
i n  this indictment is accompanied with every circumstance which 
brings it within the foregoirrg dcfinition; and i t  is certainly consistent 
with the policy of the law to protect property from Ihose modes of 
deqtruction against which all means of  rec caution and human prudence 
are unavailing. The offense in  this case was done under circumstances 
itnd motives the absence of which led the Court to believe that the 
inclirrm.:~i : gainst La~idreth could not be supportcd. 8. 11. Landreth, 
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4 I<. C., 331. 1 am therefore of opiilion that there ought to be judg- 
men1 for the 5t:~te. 

The other judgrs c o n c ~ i r ~ d  in the opir~ioir that judgment should be 
so r~nclered. 

PKR CURIAA~. No error. 

Cit~cl :  S. 1 1 .  Scott,  19 N. C., 38; 8. r .  RoBins;on, 20 N. C., 131; 
S. v. $1, lms, 27 N. C., 365; 8. 7). Xanzcel, 72 N. C., 202. 

STATE v. HADDQCK.-From Columbus. 

An indictment containing in its caption a statement of the term in these 
words, "Fall Term, 1822," and in the body of the indictment charging 
the time in these words, "on the first day of August, in the present 
year," was held good. 

INDJ~~MENT for assault, with intent to kill. The ii~dictnient com- 
mcnccd as follows : 

(4 62) Noanr  C,\no~r~n-Cor~r:nr s rrs  corn.^^. 
STTPERIOR Couw ov Law, F A L ~  TEEM, 1822. 

The jurors for tlle State upon their oath presel~t, that John Haddock, 
late of Colnmbus. o!l the first day of h g u s t ,  in the present year, with 
force and arms, etc. 

,Ifter conviction it was moved in arrest that thc time when the 
offen;e was committed was no1 laid in the indictment with sufficient 
certainty. 

Judqmcnt was arrested, and t l ~ c  State appealed. 

T-<YI.OI~, C. J. The objection is that the caption does not state the 
term at which the court was hcld with sufficient, certainty; but where 
is the necessity of stating in the caption any time a t  all? The record 
in tllis casc shows that the indictment was fomrd a t  a Superior Court 
held nnder due and legal authority, and, as i t  is lmown that thc Superior 
Courts are organized and act under a public law, this Court is bound 
judicially to recognize its power. A court acting under limited and 
special powem may require a caption specifying its authority, but not 
a court sitting under the general law of the land. But T a l l  Term" 
is certaiu enough, for wc know the fall begins the first of September, 
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and that the circuit in which Columbus is locatcd also begins in Sep- 
tember. The time of committing the oEense is stated with sufficient 
precision; the present year rcfers to the year mentioned in the caption. 
The judgment must be entered up for the State. 

PEE CUBIAM. Reversed. 

Cited: S.  v. L a m ,  26 N. C., 121. 



I N  T H E  SUPREME COURT. 

(465) 
IN EQUITY 

TAYLOR ET. AL. v. SMITH.-From Granville. 

1. The general ground on which this Court proceeds in cases of usury is to 
compel a discovery upon the complainant's bringing into court the prin- 
cipal money advanced, with the legal interest, and then the court will 
relieve against the umrious excess. 

2. In a bill for discovery of an usurious contract it is not necessary to 
waive the penalty. 

3. And in such cases the rule of practice requires a tender of the sum 
due or bringing into court. But where there is an independent ground 
insisted on in the bill, as going to avoid the whole transaction (though 
not entitled to  that effect), it affords a justification to the court in re- 
laxing this strict rule of practise. 

THE bill stated that in  1820 one John Evans, being much in  want of 
money, applied to the defendant Smith for his assistance in raising 
the sGm of $2,000, and i t  was agreed between Evans and Smith that the 
latter mlould advance the sum a t  a discount of 25 per cent, provided 
Evans would make to him a bond with the complainants as sureties 
thereto; that a bond was accordingly executed for the sum of $2,500, 
and offered by Evans to Smith. Smith declined advancing the money 
upon the bond, alleging. that the contract would be usurious, but told 
Evans that if he would bring him a note for the same sum made by 
the complainants, payable to Evans, and by him assigned to the de? 
fendant, he would advance the money at the ratel of 25 per cent discount, 
and that by this proceeding the statute against usury might be evaded; 
that shortly thereafter the complainants, at  the request of Evans and 
without any consideration, but solely for the purpose of enabling him 
to raise the money by a transfer to Smith a t  a discount of 25 per cent, 
executed a note payable to Evans twelve months after date for $2,500; 

that when the note was presented to Smith by Evans, the former, 
(466) perceiving the great anxiety of Evans to raise money, compelled 

him to consent to s deduction of 33$4 per cent from the amount 
of the note, and on these terms Evans indorsed the paper to Smith. 
The bill proceeded to state that very soon after this transaction Evans 
became insolvent, and Smith commenced a suit on-the note against the 
complainants in  Granville County court, to which they entered appear- 
ance and pleas, and in  support of their pleas had summoned Evans, the 
only person acquainted with the transaction, and made arrangement 
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to procure his testimony; that to defeat this Smith disn~issed the suit 
against the complainants, and upon a judgment obtained against Evans 
by another person, procured a capius ad satisfa.faciendum to be executed 
on Evans a t  the very moment con~n~issioners were taking his deposition 
to be used in  the suit brought by Smith against the complainants; 
and that on this ca. sa. he had him imprisoned until he could issue on 
the note a writ against these complainants and Evans jointly; that 
such a writ had issued and was executed and returned to court, and 
was then pending; to this latter suit the complainants had pleaded that 
the was founded on an usurious transaction, but they had no 
means of proving it, save by the testimony of Evans, who was made 
a party; that one of the complainants had asked Smith if he would 
receive the money advanced by him with legal interest thereon, with 
an  intention of paying that amount, but Smith positively refused to 
receive it, and complainant's, i t  was stated, were still ready to pay the 
same if i t  were required by the court. The bill prayed a discovery 
and relief, and in  the meantime an injunction against the suit a t  law. 

To this bill defendant demurred, showing for cause of demurrer that 
the complainants did not in their bill waive or release the forfeiture 
that this defendant might incur by making the discovery sought for; 
and further, that the complainants ought to show that they have 
brought into court the principal money, with the lawful interest (467) 
thercon, which they admit to be, due. 

The court below dissolved the injunction and sustained the demurrsl- 
whereupon complainants appealed. 

Godon f o r  complainants. 
Rufhn fo r  defendant. 

T A ~ L O R ,  (3. J. The bill sets forth an uswious transaction, attended 
with circumstances of hardship and oppression, and is exhibited for 
the benefit of the securities of an insolvmt person. There are two 
grounds of demurrer; one is that the defendant is not so bound to 
discover matter which might subject him to a penalty or forfeiture; 
the other is that the complainant ought to have brought into court the 
principal and interest act~ially received by Evans. The general ground 
on which this Court proceeds in cases1 of usury is to compcl a 
discovrry upon the complainant's bringing into court the prin- (468) 
cipal money adranced, with the legal interest, and then the court 
will :\id as against the usurious excess. By  this prwaution the defend- 
ant  is protected against any forfeiture, and is restored to all tho money 
which he can equitably claim. It was not necessary to waive the 
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penalty in the bill, since none is incurred before the receipt of usurious 
interest. 

I n  a bill for discovery of an usurious contract, the rule of practice 
requires a tender of the sum due, or bringing i t  into court, upon thc 
principle that he who secks cquity must do equity. Besides the charge 
of nsur*g in this bill, there is an indepcndcnt ground insisted on by 
t,he sccnritics as going to avoid the whole transaction as against them; 
but though I do not think it is entitled to that effect, i t  affords a 
ju~iificatiorr to the court in relaxing the strict rule of practice as 
to the payrncnt of the money into court, and, accordingly, this order 
must be made, that if the principal sum received by Evans, together 
with the interest, is paid to the clerk of this Court on or before the 
. . . . day of September next, then the demurrer is to ?x overruled, and 
tho defendant, is directed to answer; otherwise, the bill to stand dis- 
missed with costs. 

HALT, and F ~ N D E R S O N ,  JJ., concurred. 
Pm CURIA IT. Judgment accordingly. 

C'itcd: Hinns I:. Butler., 38 N. C., 309. 

EXECUTORS OF THOMAS HOLLIDAY v. TILLMAN H0LLIDkY.-From 
Greene. 

Devise of certain lands to testator's wife for life, remainder to his son, 
and by a subsequent clause testator directs tha t  in  case his wife be 
living a t  his death the sum of $750 shall be appropriated by his execu- 
tors for repairing the buildings for the reception of his  wife and family 
a t  the place devised as  above, the same to be completed within twelve . 
months aftcr his death. The wife survived the husband three days, 
and i t  was Held, that  the money should not be applied in  repairs for 
the benefit of the remainderman, but should be divided among the 
residuary legatees. 

Err,r, seeking tho direction of the court, and was founded on the 
following facts: Thornas Holliday died in 1818, having by his last 
will dcvised to his wife for life certain lands, and by a subsequent 
clause devising the remainder in fee in the same lands to his son Till- 
man Holliday. and by another clause directing, that in  case his "wife 
be living at his decease, the sum of $750 shall be appropriated by his 
executors for repairing the buildiugs for the reccption'of his wife and 
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family a t  tho place devised as above, the same to be completed within 
twelve months after his death." The wife survived the testator three 
days ealp, a i d  the $750 were on the one hand claimed by the residuary 
legatees, and on the other it wa* demanded by the remainderman that 
the moilcy should be applied to the repairs of buildings on the lands 
The bill prayed that the conflicting partie? might be requircd to inter- 
plead :rmong themselves. 

The case was submitted without argument. 

Gusto~z f o r  complainants. 

Hawl,s fo r  defendant. 

HAI.~. ,  J. When tho testator directed thc sum of $750 to be laid out 
in repairs upon the house in  question, his profcssed object in  doing so 
was the accomrnodalion of the widow. I f  he had any other object in 
view he has uot expressed it. I f ,  then, the purpose for whicli 
this expenditure was to be r ~ a d e  has failed, no other person not (470) 
intended to be benefited can call for its execution. 

I t  is true, if the repairs had t&on place, Tillman l-IoIliday, the son, 
would tlrerrby be bcnefiied after tlrc death of his mother; this would 
be the ronsequence of an act directed to be done, but not the motive 
which led to it. When property is given to a legatee through affection, 
charity, or any other motive, i t  is a corrsequcm2e of that charity that 
some other pcrson is benefited by that legacy after the death of the 
legatee. I f  the repairs were made the son would havc the benefit of 
them because the law would give it to him; as they are not made, the 
executors or those entitled under them, should retain the money, be- 
cause thc widow, the only meritorious claimant, cannot assert a right 
to it, a ~ , d  the son's pretensions must fall with that right; as well, I 
think, might the next of kin of a deceased legatee expect to enjoy the 
benefit of a lapsed legacy. For  these reasons I think the $150 should 
be diricled among the distributees of the testator. 

I ~ F N D E ~ S ~ N ,  J. The wife alone can call for the expenditure of the 
money directed to be laid nut in repairs of the dwelling. It is  expressly 
stated to bc for the accommodation of herself and family, arld on lands 
deviscd to her for life, and is made d e p ~ n d r r d  or1 her  being a7iue at the 
tpstatoq's d ~ a t h .  On the latter ground, I think the reasons for this 
coristruction arc iirranswertlblc. H a d  it been intended for the benefit of 
another, for instance thc ulterior devisee, it would not havc been made 
to depend on her life. There is no conrlection between her existence 
and thr benefit intended for him. I f  she had died the day before 
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i t  must, unless by clear intendment, taking the whole will to- 
(471) gether, we should arrive a t  such a conclusion, where one so plain 

and sensible and consistent with the other parts of the will is 
so obvious. To his wife he had given the lands for the convenience of 
herself and family, on which the repairs were to be made, and as con- 
clusive evidence that to her alone his bounty was extended, i t  is made 
dependent on her being alive a t  his death. Then, if from the will she 
was the object, she alone can call for its execution. Were a testator to 
make a bequest on a contingency in  no other ways connected with his 
bequest; if in  the present case he had not given the lands to his wife 
for life; if the repairs were n ~ t  to be made for her accommodation; if 
the testator had devised the! money to be laid out on these or any other 
lands in  which his wife was net interested, and had directed money 
to be expended on them, if his wife should be alive at  his death, or 
upon any other contingency, i s  the death of A. B., and the contingency 
had happened, here, as there would be no clue by which the testator's 
object could be ascertained, hie will should stand, for the reason i t  
would be sufficient that he has so said, and there is nothing in  the will 
by which the words in  this particular could be explained or contra- 
dicted; but in this case i t  is f a r  different; the wife, upon whose death 
before testator's nothing passes, is devisee for life of the lands on which 
the expenditure is to be made; i t  is expressly stated that it is for the 
accommodation of herself and family, and lest he should be misunder- 
stood i t  is not to be laid out if his wife should die before him. I t  is 
said ihat the wife, having siirvived the husband even for a day, an  
hour, could call for its execution-admitted; but she alone could do so, 
and dying before she needed the provision, and before it possibly could 
be done. no other person can call for i t ;  for none can call for it but 
those for whom the testator designed it. I t  is true, the ulterior devisee 
would have enjoyed it after the wife's death, if done, as the thing 

attached to the land (but not for his benefit, for if it was i t  
(472) would not have depended on the wife's being alive a t  the testa- 

tor's death),.and when done the testator would not detach i t  b e  
cause i t  could not be done without much injury, and the detached thing 
would be of little or no value. 

I n  coming at my conclusion, I disclaim all other guides but the words 
of the will. I have only made every pai t  subservient to the whole, a 
liberty for which I will not cite authorities; the books are full of cases 
to the same effect. 

TAYLOR, C. J., concurred. 
PER CURIAM. Judgment accordingly. 
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TYSON & SUGG v. TYSON, A m ~ m r w x n l o ~ ~  OF MOAE ROUNTREE; WIL- 
LIAMS, GUAKUIAN O F  P. WILLIAMS; A X D  NOgLES, G U A ~ I ~ J A N  OE B. 
K0UNTREE.-From Pitt. 

In  a marriage settlement very informally drawn the Court will look for 
the true intent of the parties; and as  in  this case i t  appeared tha t  per- 
sonal property which belonged to the wife, and was in  her possession, 
was by the agreement in contemplation of marriage vested in  trustees 
to  the use of the husband for life, and after hisf death to the use of the 
wife and her heirs, and to no other uses, the  Court, notwithstanding 
the language used, viewed the settlement as  in restraint of the marital 
rights. The husband is neither heir nor next of kin to his wife; he 
answers not the description used, hcir of the wi fe ;  for though, in deter- 
mining the quantity of an estate, the word ,heirs would be received as  a 

I 
word of expansion or limitation, and the same force allowed i t  a s  if the 
words executors and administrators had been used, yet in arriving a t  
the intent the Court will consider the conlmon meaning of the word 
heir, though it be a technical word; and a s  here i t  was not used tech. 
nically, because applied to personalty, i t  shall be taken to mean blood 
relations, on whom the law casts the inheritance on the deatll of the 
ancestor, and is the same with next of ki*. 

T ~ r s  was a bill settinp forth that Susanna, the widow of one Richard 
Williams, having by her said husband a child, P. Williams, and, being 
posscssec! of considerable estate, and about to form a rmtrimo;nial 
connection with onel Moab Rouwtree, in contemplation thereof (473) 
entered into a written contract with said Moab Rouniree by 
which she conveyed certain propcrty to the complainants, in the fol- 
lowing words, viz. : 

This indenture tripartite, made this 18 March, in the year 1813, 
between Moab Rountrce, of the first part, and Allen Tyson and Peter 
Sugz, of the second part, and Susanna Williams, of the third part, 
wit~resseth, That the said Moab Rountree, for and in  consideration of 
a marriage intended, by God's permission, shortly to be had and sol- 
emnized between the said Moab Rountree and the said Susanna Wil- 
liams; and, whereas, the said Susanna Williams is possessed of divers 
negroes, to wit (naming them), and that a competent jointure may be 
had, made and provided for the said Susanna Williams, in  case the 
said marriage shall take effect, and for settling and assigning of the 
nesroes 5 tables, 4 beds and bedsteads, and furniture, one dozen chairs, 
4 looking-%lasses, 19 silver spoons, hereinbefore mentioned, to and 
upou the several uses, interests, and purposes hereinafter mentioned 
a ~ r d  declared 6ursuant to the agreement made upon the contract of the 
said intended marriage, hc, the said Moab Rountree, hat11 granted, 
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aliened, released, and confirmed, a11d by these presents doth grant, alien, 
and confirm unto the said Allen Tysor~ and Peter Sugg, and their heirs, 
all and singular, the negrocs, 20 head of cattle, 5 horses before named, 
and also the rcvcrsion and reversions, remainder and remainders, and 
all thc estate of him, the said Moab Rountree, of, in, and to t l ~ e  same 
premjses, and of, in, and to every part and parcel thereof, with the 
appurtenances, to have and to hold, all and singular, the negroes unto 
the said Allen Tyson and Petcr Sugg, their heirs and assigns, to and for 
the several uses, interests, trusts, and purposes hereinafter mentioned, 
limited, expressed, and declared; that is to say, to the use and behoof of 
the said Moab Rountree and his heirs, until the marriagc between him, 
the said Moab Rountree, and his intcr~ded mife shall be had and sol- 
emnized; and from a~rd  after the solen~nization thereof, to the use and 
behoof of the said Moab Itourrtree, for and during the term of his 
natural life, without impeachment of waste; and from and after the 
determination of that estate, by forfeiture or otherwise, to the use and 
behoof of the said Allen Tyson and Peter Sugg and their heirs, for and 
during rhe natural life of the said Moab Rountree, -to preserve and 
support the contingent rcmaindcrs hereinafter limited from being de- 
feated and destroyed, and for that purpose to make entries and bring 
actions as thc ease shall require; yet, neverthelo;ss, in  trust, to permit 
and suffer the said Moab Rountree to receive and take the rents, issues, 

and profits thereof, to his and their proper use and benefit, during 
(474) his natural life; and from and after the decease of the said 

Moab Rountree to the use and behoof of Susanna Williams, 
intended wife of thc said Moab Itouatrer, his heirs and assigns forever, 
aud to and for no other use, intent, or purpose whatsoevor. I n  witlless 
whereof, etc. 

Moas I~OIJNTREE, LL. s.] 
SUSANNA WILLIAMS, [L. s.1 
ALLEN TY SON, [L. s.] 
PETER SUGG, [I& s.] 

The contemplated nrarriage took place, and one child, B. Rountree, 
was the issue thereof. Susanna Rountrec died, leaving her husband, 
Moab Ronntreo, the child by her first husband, Williams, to wit, P. 
Williams, and B. Rountree, her child by ber last husband, surviving 
her. Moab Rountree died soon after, leaving the children surviving 
him. Administration on his estate was granted to the defendant, 
Tyson; and the defendants, Williams and Nobles, were appointed 
guardians to the children respectively. Administration on the estate 
of Susanna Rountreo was grantcd to Moses Tyson, the younger. 
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The hill, after reciting these facts, proceeded to state that most if 
not all of the property conveyed by the deed above, having been acquired 
by Susanna Kountree under the will of her former husband, Williams, 
a considerable part thereof was received on behalf of P. Williams, who 
was born after the making of her father's will; other parts'were dis- 
posed of by Rountree after his marriage; but, as to the residue in the 
hands of complainants, they knew not how to dispose of it, because, 
for want of technical precision in the deed, they were unable to ascer- 
tain who were the beneficial owners thereof. I t  was severally claimed 
on behalf of P. Williams, B. Xountree, and by the administrator of 
Moab Kountree. The bill prayed that these parties might be made 
defendants, and litigate among themselves the several questions arising 
on the deed. 

Mosb Rountree's adiuinistrator insisted in his answer that (475) 
the intention of the parties was as expressed in the deed, and 
that the conveyance of the property in trust for the said Susanna and 
her heirs rested the same absolutely in her husband, the said Rountrea. 

Gaston for the gz~ardinns of the children. 
Mordecai. for the administrator o f  the husband. 

HEXDERSON, J. This case is not clear of doubts. I can find not - 
one like it. On the one hand, it is plainly distinguishable from that 
class of cases where, after the determination of the marriage, part is 
given to the husband; there the husband is very plainly excluded, 
because he cannot take part by express words and the whole by con- 
struci,ion. I t  is also unlike that class where the wife takes, provision- 
ally, for the same reason. For  the sake of brevity, with this class I 
arrange those cases where the wife may exer~ise a power. Nor 
is i t  like those cases where the next of kin take as purchassrs (480) 
after an ertate for life in the wife; for the husband1 is not next  
of k i n  to the wife, for all his claims under the law are jure mari t i .  
The cases cited a t  the bar, 1 and 3 Vesey, jr., and Hen. & Mum., and 
3 Mum., are illustrative of these principles, and although there are 
some strong expressions in some of them, such as that the husband 
takes all but what by contract he gives away, yet they are either to be 
understood in reference to the subject matter, or they 'were extra- 
judicial. I t  is also unlike those cases where the husband's property, 
or partly his and partly his wife's, is settled on the wife for jointure, 
for there the design of the settlement is to confer rights, not as in  this 
case, to abridge them. I n  t i i s  case property, which was the wife's, 
and in her possession, and which, on the marriage, would have vested 
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absolutely in the husband, is, by an agreement made in contemplation 
of marriage, and solely in relation to the wife's property (for it does 
not appear that the husband had any), vested in  trustees to the use of 
the husband for life, and after his death to the use of the wife and 
her heirs, and to no other uses. 

I cannot but view this settlement as in restraint of the marital rights 
throughout both limitations; that his rights as husband, which, upon 
the marriage, would have given him an absolute estate in the property, 
are, by the agreement, cut down to a life estate; yet the reasons for this 
opinion are not of that strong and conclusive kind which I should wish 
to govern my judicial acts, yet they are much stronger than any that 
occur on the other side. The property belonged to the wife. The 
intent and design of the settlement were to restrain the rights of the 
husband, and the words used were proper to those ends. If his rights 
are extended to an absolute interest, his rights will be concurrent (a 
thing, I presume, not designed), for he does not pretend to claim, but 
only in the event of his wife's dying before him. His rights under 

the settlement continue during his life. H e  is neither heir or 
(481) next of kin of the wife, and answers not to the description, or, 

if you will, expression, heir of the wife; for, although in deter- 
mining the quantity of estate, we must take the word heirs as a word 
of expansion or limitation, and allow i t  the same force as if the words 
executors and administrators had been used, yet in arriving at the 
intent we may take hold of the meaning of the word heir, although it 
be a technical word; for here i t  evidently is not used technically, for 
they are speaking of personal property. Here the word heir means 
blood relation on whom the law casts the inheritance on the death of 
the ancestor (and is taken here as next of kin) ; and, anciently, when 
lands were not alienable the heir took by succession, and when nftes- 
wards lands became alienable, whereby the whole estate became vested 
in  the ancestors, and the heir, by necessity, took by representation, the 
meaning of the word heir was not thereby changed; it still means next 
of blood on. whom the law casts the inheritance gn the death of the 
ancestor. The circuitous and complex mode in  which the intention is 
expressed, if i t  is in favor of the husband, furnishes an argument 
against so construing i t ;  for if such had been the intent, the mode of 
expressing i t  would have been so obvious, plain, and simple i t  would 
have been resorted to, to wit, to the use of the husband absolutely if 
the wife did not survive him, but if she did, to her absolutely; for this 
is, in  substance, the only effect which the husband contends is produced 
by this long settlement; and if the intent be as the wife alleges, that 
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intent  i s  expressed i n  a plain, short, a n d  direct manner ,  perhaps t h e  
most appropr ia te  tha t  could be  used; only substitute t h e  words next of 
kin f o r  heirs. N o r  does i t  weaken, but  r a t h e r  strengthen, this exposi- 
t ion  t h a t  t h e  d rawer  was a n  ignorant  man ,  f o r  t h a t  would have led to  
a n  a t t empt  to  have  expressed t h e  in ten t  directly, however awkwardly 
he might  have  executed i t ;  and,  lastly, t h a t  t h e  t rustees  were to  hold 
upon  t h e  t rus t  expressed i n  t h e  deed, a n d  n o  other. U p o n  t h e  whole, 
I t h i n k  the! whole scope a n d  design of t h e  mar r iage  settlement 
was  to  b ind  a n d  reduce the  r ights  of t h e  husband, of every del- (482) 
scription, t o  those given h i m  i n  t h e  deed, t o  wit,  a l i fe  estate. 

TAYLOR, C. J., a n d  HALL, J., concurred. 
PER CURIA~I. J u d g m e n t  accordingly. 

Cited: Gee v. Gee, 22 N. C., 110. 

DOZIER v. MUSE. 

A married L, a widow, who was entitled to an undivided share of a deceased 
child's estate; and on 18 December, 1817, A executed to the defendant 
a mortgage or assignment of all his interest in this undivided share, to 
be void on payment of a judgment which the defendant had against him. 
The complainant also had a judgment against A, and on 6 December 
issued a n  execution on it, which was returned nulla b o r n ;  and on 13 
April, 1818, he issued another, under which, on 17 June, 1818, a levy 
was made on the property mentioned in the assignment; and an 17 
July, 1818, a sale of the property was made, by consent of complainant 
and defendant, under it, and under an execution which defendant had 
issued on his judgment, which was also levied on 17 June, 1818. At 
this sale, by agreement of the parties, defendant became the purchaser, 
reserving the question between them to be settled by amicable reference 
to counsel. The counsel did not settle it. The division of the de- 
ceased child's property and the allotment to L, wife of A, of her share, 
took place on 1 January, 1818. The bill was filed to compel the defend- 
ant  to account for the proceeds of the sale, made by consent, and was 
dismissed because, though L's share, while it  remained undivided, could 
not be levied on under complainant's execution, might yet be assigned 
by A, in  such manner as  to bind it. 

APPEAL f r o m  Nash, J., a t  CAWDEN. 
T h e  bill  s ta ted tha t  complainant h a d  a judgment, obtained against 

one Tlrilliam Shaw, i n  Camden Superior  Court ,  f o r  £2,097 11s. 2p.; 
t h a t  on 6 December, 1817, execution issued, a n d  mas immediately 

271 
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(483) placed in the hands of tho sheriff, and deputy sheriff Richard 
Pool indorsed thereon that i t  came to his hands 20 J:rilnary, 

1818, and the execution was in tho hands of the sheriff or his deputy 
until the second Monday of the ensuing March, when i t  was rctlunable; 
that, William Shaw was said a t  that time to' be insolvent, but had 
previously intermarried with one Lydia Shannonhouse, who was the 
widow of James I,. Shannonhouse, by whom she had two children, 
Elinor and Elizabeth, living at  the time of her intermarriage with 
Shaw; that after such intcrnlarriage, and shortly before the cxec~~tion 
above spoken of issued, one of the children, Elizabeth, died, an infant 
intestate, whereby the wife of Shaw became entitled to a moiety of the 
personal estate of Elizabeth, consisting of negroes, money, bonds, etc.; 
that the sheriff, believing he might not lawfully levy the execution in 
his hands on this interest of Mrs. Shaw, returned the writ to March, 
1818, indor~ed "No property to be found"; that complainant isrned 
another execution on the jndgmcnt on 13 April, 1818, and the officer 
indorsed thereon that i t  came to his hands on 15 April, 1815, and so 
remained until 7 July, 1818, and that he levied on the negroes 17 June, 
1818; that at June  Term, 1818, of Pasquotank (hnrrty court the de- 
fendant Muse obtained letters of administration on the estate of Eliza- 
beth Sharnronhouse and obtained an order of court to divide the wgroes 
of his intestate between Elinor Shannonhouse: and Shaw, in  right of 
his wife; that this division took place within the same week, mid Muse 
procnl~ed an execution to issue from Pasquotank County court, at his 
own instance, as executor of one Boyd, arrd to be levied on the negroes 
by one Joshua Pool, who committed the negroes to prison arid adver- 
tised them for sale; that on 17 July, 1818, Richard Pool and Joshua 
Pool, by virtue of the respective executions, met a t  the courthouse to 
sell the negroes, mid both co~nplainant and defendant attended; that 

Muse produced a mortgage for the ncgroes, dated 18 December, 
(484) 1q17, to sccure the debt for which his judgment was obtained 

arid this execution had issued, and i t  was agreed botween com- 
plainant arrd defendant, that each party should bid for the negroes, and 
that the money arising from the sale should be paid over to hi111 to whom 
counsel selected by the parties should say the same belonged; that uuder 
this arrangement the neqroes were bid off loy Muse, and a return made 
on complainant's exccution accordingly; that Muse was the purchaser, 
and that the money bid was not paid by the order of the plaintiff; that 
the co~insel selected by the parties did not settle the question between 
them, and that Muse now refused to pay over tho money, alleging that 
lie had a perfect title by rearon of his mortgage. 
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The snswer, adniitting Shew's marriage with Mrs. Shannonhouse 
and Elizabeth's death, stated that at December Term, 1817, of Pasquo- 
tailk court, commissioners were appointed to divide t l~c property of 
Elizabeth, and on 1 January, 1818, they did so, when the ~~egroes  
alluded to in  the bill were allotted to Shaw, and at  the: same term the 
defcridant was made adnliriistrator to Elizabeth. I t  further stated that 
the defcndant, as executor of one Boyd, being interested in a judgment 
against Shaw, obtained from Shaw, on 18 December, 1817, an instru- 
ment coriveying to the defcridant, as executor of Boyd, all the interest 
of Shaw to an undivided share of the personal estate of Elizabeth, with 
a proviso to he void if  haw should pay the judgment, aforesaid; fur- 
ther, that the defendant was $119 e~ccutor  of ,Jamrs L. Shannonhousei, 
father of Elizabeth, and that all the negroes of Shannonhouse, includ- 
ing those alluded to in the bill, had remained u~ldividcd, and urtder 
defendant's control as cxccutor up to the timc of the division on 1 Jan-  
uary, 1818, and that William Shaw never had possession of any of theni. 

The defendant admitted his having talteir out an execution on the 
said jud,ment, which was levied on the negroes on 17 and 18 
June, 1818, and that he bid them off at the sale as ehargcd; and (485) 
furthhcr, that the agreeme~nt betwwrl himself and the complain- 
ant, as to a reference of the question and the result of such agreement 
was truly stated in  the bill, and submitted that his title to the rregroes, 
both in law ?rid equity, was good until the debt which they were con- 
veyed to secure was discharged. 

NASIT, J., who praided bclow, dismissed the bill ordering each party 
to pay his own cost. Complainant appealed. 

EIALT,, .J. I f  the controversy in this case rested on the questioii 
whcther the complainant's or the defendant's execution was best, no 
doubt could he entertaincd but that the preference should be given to 
the complainants; but the controversy really is between complainant's 
execution and the mortgage made to Musc'. 

The property conveyed by tho mortgage and levied on by complain- 
ant's execution was part of the estate of Shannonhouse, deceased, an 
undivided part of which Williani Shaw, in right of his wife, was 
entitled to;  but at  that time i t  could ]lot be levied upon by ail execution 
against Shaw; it was not recoverable except in  a court of equity; no 
legal title vested in Shaw until the assent of the executor. But it was' 
competent for Shaw to make such a disposition of i t  while in that 
situation as would bind i t ;  he has done so; he has mortgaged it to 
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secure the payment of a debt due by him, so that, as it was not the 
subject of levy by execution, but mas legally conveyed to Nuse by mort- 
gage. The present bill, brought to make JIuse account for the proceeds 
of the sale made by consent, must be 

PER Cunr~ar.  Dismissed. 

Cited:  Burch v. Clark, 32 Tu'. C., 173. 

TATE, ADMINISTRATOR, ETC., OF JOHN BOWMAN, V. GREENLEE'S 
ADMINISTRATORS.-From Burke. 

A bill was filed against executors, calling on them to account after a lapse 
of thirty-five years. Motion to dismiss on the ground of length of time 
refused, because, though it would be the height of injustice to suffer 
dormant claims to be brought forward after an unreasonable length of 
time when those and those only who could explain them were no more, 
alnd no satisfactory reason could be assigned for the delay, still, as in 
the case before the court the wife of the complainant was the meri- 
torious claimant, as she married in her minority, and immediately 
upon her husband's death made herself a party to the suit, the, bill 
ought not to be dismissed, but should go on to a hearing. 

THE bill, which was filed in 1815 by Tate, as administrator de b o d s  
non with the will annexed of John Bowman, stated that John Bowman 
died in 1780, leaving James Greenlee, Charles McDowell, and John 
Greenlee, his executors; that all were since dead intestate, and that 
administration had been committed to the complainant ; that James 
Grelenlee, one of the executors naincd in the will, took upon himself the 
management of the estate of John Bowman and had returned an in- 
ventory and account of sales, the amount of which was a large sum of 
money; that besides the property contained in this inventory other 
property to a large amount came to the hands of James Greenlee and 
had never been accounted for by him, to wit, a large number of cattle, 
indented certificates issued for property and services rendered the 
public by John Bowman during the War of the Re,volution, a quantity , 

of tobacco, the rents and profits of certain lands belonging to John 
Bowman, and it was charged that several negroes bequeathed by the 
'will of John Bowman to Nary Bowman, now the wife of the complain- 
ant Tate, were hired out by James Greenlee, before his assent to the 
legacy and before they came into complainant's hands; that Jamles 
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Greenlee died in  1813, and the delfendants were his admin- (487) 
istrators, and possessed of asselts sufficient to satisfy all de- 
mands; that the complainant had required of the defendants to pay 
over to him the amount of Bowman's estate which had come into the 
hands of their intestate, but that they had refused to do so. I t  was 
further charged that the defendants had in  their possession all the 
books of accounts and other evidences of John Bowman, also many 
memorandums and writings, which would disclose the certainty and 
amount of the several charges in the bill, and that the defendants had 
refused to deliver them to complainant, but fraudulently withheld 
them. The bill prayed particularly that the defendants might be com- 
pelled to disclose such facts connected with the charges of the bill as 
they had derived from papers in their possession belonging to the 
estate of John Bowman, and also might be decreed to account. 

I t  was admitted by the complainant that, for seventeen years after 
his intermarriage with Mary Bowman, he lived in  the immediate neigh- 
borhood of James Greenlee, and that Mary Bowman received the hire 
of the negroes mentioned in the bill; that Nary  was the niece of James 
Greenlee, and married during her minority. 

'Nibon moved to dismiss the bill, (488) 
Gasfon in mmzuer. 

HALL; J .  Replication has been entered to the defendant's answer, 
and the parties hal-e proceeded to take depositions. The cause has 
been set for  hearing and transferred to this Court for trial, and at this 
stage of it a motion is made to dismiss the bill on account of the length 
i f  time which has elapsed from the death of John Bowman until the 
filing of this bill. This motion might as well have been made when the 
suit was first instituted as at  this time, because on such motion the 
matter contained in !he bill only can be examined. The defendant's 
answer omnot be taken into view, because i t  is replied to, nor the depo- 
sitions, because doubtful and disputed facts should be submitted to and 
be decided by a jury. Notwithstanding this, if a sufficiency appears 
upon the face of the bill to warrant a dismission of it, i t  ought to be 
done. 

The !d l  states that John Bowman departed this life in the year 
1780, and this suit seems to have been brought in the year 1815, after 
the lapse of about thirty-five years. I t  would be the height of injustice 
to suffer dormant claims to be brought forward after an unreasonable 
length of time, when those and those only who could explain them were 
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no more, and no satisfactory reason could be assigned for such 
(489) delay. I11 the spirit of this remark the conduct of complainant's . 

husband in  not sooner a s~e r t ing  the rights of his wife to the 
property claimed by the bill (in case she had any) cannot be sriewed 
with an  indulgent eye, because it seems that after his intermarriage 
with complainant he lired thirteen years within two miles of defend- 
ant's testator and did not commence this suit until about two years 
after hie death, although he had as perfect a knowledge of all the trans- 
actions between them (except as to the cattle) as he had when this suit 
was instituted. 

But  me must keep it in view that  the wife was the meritorious claim- 
a n t ;  that  she intermarried with William Tate in her minority, and 
that  after the death of her husband (the first moment she became a free 
agent) she made herself a party to this su i t ;  for this reason I think 
the suit ought uot to be dismissed, but made dependent upon facts 
hereafter to he ascertained a t  the hearing. 

I t  may be, as has been argued, that  defendants are ignorant of the 
manner in  which their intestate managed the estate of his testator, and 
cannot give anything like a definite answer to the allegatipns contained 
in the bill. F o r  that  reason it is  to be regretted that he had not guarded 
against che event that has taken place by having made a settlement 
with complainant and her husband during their lives, which he amply 
had i t  i n  his power to do. 

F o r  all these reasons I think the bill should not be dismis'sed, but 
should go on to a hearing. 

TAYLOR, C. J., and HENDERSOX, J., concurred. 
PIX CURIAJI. Motion to dismiss denied. 

Ci ted:  Palls v. T o r m n c e ,  p o d ,  491; S.  v. XcGowen,  37 N .  C., 17;  
Shecirin v. E a t o n ,  ib., 284. 

(490) 
FALLS AXD OTHERS V. TORRANCE.-From Iredell. 

Motion to dismiss a bill filed against an administrator for an account, 
after a lapse of thirty-seven years, disallowed because complainants 
were infants at the time of intestate's death; some of them married 
during infancy, and were yet fernes covert; and the defendant, more- 
over, had induced them by his representations to believe he would 
settle without suit. 

276 



N. C.-I JUN'E TERM, 1823. 

THE bill, which was filed in 1817, set forth that one Gilbraith Falls 
died in Jnne, 1780, intestate, and that administration on his estate was 
granted in 17P1 to his widow, who in 1784 married the defendant; that 
the complainants were the children of Gilbraith Falls, and a t  the time 
of his death were infants; that some of them (the daughters) married 
in inlaucy, and were yet fprncs covert; that among other property of 
their deceased parent taken into possession by his administratrix was 
a nepro wornall, Flora, now the mother of several children, and that 
distribution of this propcrty bad never been made among complainants. 
They assigncd as a reason for not making earlier claim that Torrance. 
the husband of the administratrix, by his declarations induced a belief 
that hc did not contcst complainzznts' right to the property, but declared 
that they should be distributed among the nest of kin of Gilbraith Falli;. 

Thc bill praycd that Torrance might be compelled to deliver up the 
property for distribution, and account for the intermediate value of the 
labor of Flora. and her children. 

Gaslon and Wilson moved t o  dismiss. 
Secrwell and Mordecai contra. 

HALL, J. This case very much resembles that of Tat? v. Greenlcc, 
ante, 486. 

I t  is a motion to dismiss the bill, thirty-five years or lhereabouts 
having elapsed from the death of Gilbraith Falls, complainant's father, 
until the timc of filing it. I t  appears that at the time of Gilbraith 
Falls' death that the complainants were infants; that some of them 
(his daughters) married i n  their infancy; that their husbarlds are yrt 
living. They further state that a negro woman by the name of Flora, 
now the mother of several children, was part of the estate of [heir 
fatbcr; that division was never made of her amongst the distributccs; 
and that  the reason why they did riot bring suit sooner wai: that they 
had reason to believe that Hugh Torrance, who had married their 
mother, who was the administratrix of their father's estate, wo~lld have 
directed the said rlegroes to be delivered up to them at his dcath, so 
that the bill is not brought for a general settlement only, but for a 
division of the negrocs thus pointed out. For these reasons we think 
tho bill ought not to be dismissed. 

PER CIJRIAM. Motion to dismiss denied. 

Ci f ed :  S. c., 11 N. C., 413; Petty v. Au~*rnon,  16 N.  C., 494; X. v. 
NcGorcen, 37 N. C., 17;  Shearin v. Eaton, ib., 284; Grant ?I. Hughes.  
94 N. C., 237. 
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(492) 
JONES v. ZOLLICOFFER.-~roi Halifax. 

On the trial of issues in equity the copy of a copy of a will was read in 
evidence. The court refused to grant a new trial of the issue because 
since the first trial the original, properly authenticated, had been found, 
and corresponded with the paper read in evidence; and the court per- 
ceived, beyond a doubt, that, as respected the evidence obtained from 
the paper read, the jury was not misled. 

ON the trial of the issues in this cause, a paper was offered in evi- 
dence as a copy of William Jones's will, with the following certificates 
of probate : 

Halifax County, June Court, 1759. The within will was in open 
court exhibited by the executor within named, and proved by the oath 
of Angustine Bate, one of the subscribing witnesses thereto; and a t  
the same time the executors aforesaid were qualified according to law, 
which on motion is ordered to be recorded. 

A true copy. Teste: JAMES &XONTFOBD, Clerk. 

Halifax County, February Sessions, 1793. Then this paper, pur- 
porting to be a copy of the last will and testament of William Jones, 
decenqed, was exhibited in  open court, and it appearing to the court 
that the same was a certified copy, and that the original and the record 
thereof had been lost or destroyed during the late war, therefore it was 
ordered by the said court that the said certified copy be recorded and 
filed away among the papers belonging to the clerff's office. 

Witness: L. LOKG, Clerk. 

The paper was objected to, but the court permitted it to be read, 
reserving the point. And when afterwards Drelu moved for a decree 
on the finding, Rufin opposed it, and moved that the verdict be set 
aside and a new trial awarded, because of the introduction of the paper 
in evidence. Gastolz then stated that the Secretary of State was i n  
court with the original will, which had been found in his office since 
the trial, and that on comparison it agreed with the copy which had 
been read i n  evidence. H e  then argued that where the court was satis- 
fied from the circumstances that the result must, on a new trial, be the 

same with that already attained, a new trial was useless and 
(493) would be refused. 

HENDERSON, J. The evidence (the copy of a copy) was very clearly 
inadmissible; but since the motion has been made for a new trial the 
original will, properly authenticated, has been produced, by which it 
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appears that the copy was correct. The Legislature, having made an 
office copy of a will, and a fortiori, the original itself properly authen- 
ticated, conclusive evidence where fraud has not been suggested, and 
none in &se t i m e  has been suggested here, in fact, none a t  all a t  a n y  
t i m e ,  we are thereby assured, beyond a judicial doubt ,  that the jury 
was not misled by the evidence which was offered to them on that 
point. Were the evidence by which the former evidence was shown in 
point of fact correct not conclusive upon the parties, a new trial should 
be granted, because we ought not to preclude them from litigating 
before the jury the truth of that evidence; but here it is a vain and 
useless thing, the evidence now offered being conclusive that the jury 
was not misled. 

The rule for a new trial of the issue ninst therefore be discharged. 
PER CURIA~I. No error. 

Ci ted:  Peebles  v. Peebles, 63 N .  C., 658. 

CARRIKGTON v. CARRINGTON.-From Orange. 
, (494) 

Where both the securities to an injunction bond were dead this Court granted 
a rule on their administrators to show cause why execution should no; 
issue as well against them as the principal in the injunction bond; and 
on the return of the rule refused to the adminstrators a new trial of the 
issues and decreed against them de bonis intestati. 

THE issues in  this cause had been submitted to a jury, and R u f i  
on the finding moved for an account and a dissolution of the injunction, 
and as both securities to the injunction bond were dead, he moved 
further for a rule on the administrators of the securities to show cause 
why execution should not issue as well against them as against the 
plaintiff, and after a short consultation the court permitted him to 
take such a rule. 

H c s n e ~ s o ~ ,  J., remarked that it was obvious from the finding in 
the case that the injunction must be dissolved, and added that, from 
the peculiar organization of the Court, it not being open a t  all times, 
i t  might be absolutely nece~ssary, and in  this case was proper, for the 
administration of just,ice~ to grant several rules and orders at one and 
the same time, which, under a different organization of the court, would 
properly be granted the one before the other. 
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011 the return of the rule Senwell read the affidavits of the adminis- 
trators of the securities, stating that they believed injustice had been 
done by the finding, as they could show if an opportunity were afforded 
by another trial of the issues, and that the principal in the injunction 
bond was insolvent, and that the intestate of one of the affiants had been 

dead more than seven years, and that distribution had been 
(495) made among his distrihntees. And on this, 

Seawe71 moved for a new trial, and was opposed by 
R u f f i n ,  who said that the application could not be heard froni these 

parties. They could only be heard to rebut the propriety of making 
the final decree embrace them; they are no parties to the suit; they are 
bound for complainant at all e-rents, and to them it is nothing how 
complainant managed his cause. But if the principal in the injunc- 
tion bond made this application himself, the Court would not listen to 
it. The case has been pending ten years, and he never took a deposi- 
tion. On a rehearing of the testimony before the court, it is not possi- 
ble that any other reqult will take place, and this Court will not (at  
least without a satisfactory affidavit) permit further testimony to be 
taken. But if these persons were interested, they were bound to take 
notice 01' a lis pendens. 

The Court refused a new trial, dissolred the ihjunction, and made 
a decree dt! bonis intestcnfi on the 'finding against the administrators 
of t l ~ c  securities. 

PER CURIAX. Judgment accordingly. 
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CLANCY AND OTHERS v. DICKEY AND OTHERS.-FPO~ Orange. 

1. A was appointed by the county court of Orange guardian to a minor, 
and gave bond payable to three of the  justices by name, "and the rest 
9f the justices of the court of pleas and quarter sessions for the county 
of Orange." In  a suit on this bond, brought in the name of the three 
justices who were named as  obligees, i t  was Held, that the nonjoinder 
of the other obligees as  plaintiffs would be fatal on demurrer, on mo- 
tion in arrest, or in error, if the defect appeared on the face of the 
proceedings; but as here i t  did not, i t  could be taken advantage of only 
by plea in abatement, or as  ground of nonsuit on the trial upon the 
plea of non est factum. 

2. The father of the minor appointed his wife an executrix to his will which 
contained the following clauses: "It is my will and desire that  my 
negroes should be kept together until my children arrive to full age or 
marry, and then to be divided between my beloved wife and children, 
share and share alike equally"; and "it is my will and desire that  
whenever any of my children arrives a t  full age or marries, that  his or 
her share of my estate be delivered to him or her immediately." The 
executrix took the slaves into her possession. A guardian was ap- 
pointed to the minor, who afterwards married the executrix while 
she had the slaves in her possession. The guardian removed from the 
State and carried the slaves with him, and in a suit brought for the 
benefit of the minor, against the sureties to the guardian bond, it 
was Held, that  the guardian did not hold the slaves after his marriage 
as  executor in right of his wife, but as guarrlian; and further, that 
the minor had, under the words of the will, a vested present inlterest 
in her share of the negroes. 

3. In  debt on a guardian bond given in the penalty of £1,000, the damages 
were laid a t  £100, and the jury assessed the damages to more than £100. 
I t  was Held, that to the extent of the penalty of the bond, the obligee 
may recover damages for a breach of the condition, though the same 
judgment is entered on the verdict as before the statute 8 and 9 
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Will. iii, ch. 11, which is in force here, viz., to recover the debt and 
nominal damages for the detention of it and costs. The execution still 
issues for the amount of the judgment, but is indorsed to levy only the 
amount of the damages assessed for breach of the condition, together 
with the costs; it is not, therefore, of any moment what damages are 
laid in the declaration and writ, whether they are nominal or other- 
wise, provided the damages assessed by the jury do not exceed the 
amount of the penalty. 

(498) DEBT brought by the plaintiffs against the defendants as the 
sureties of one James Dickey, who was appointed by the court 

of ORANGE, :lt February Term, 1817, guardian of Xancy Shutt, the 
infant plaintiff in this case. The bond was made payable to Thomas 
Clancy, Thomas Whitted, and James Mebane, esquires, and the rest of 
the justices of the county court of plea8 and quarter sessions for the 
county of Orange, in  the sum of £1,000, to be paid to the said justices, 
or th3 survivors or survivor of them, their executors or administrators, 
in  trust for the benefit of Nancy Shutt, and bore date 27 February, 
1817. 

The condition of the bond was that Ilickey sho'uld faithfully execute 
his gadianship "by securing and improving the estate of the said 
Nancy Shutt that should come into his possession, for the benefit of 
the said Nancy, until she should arrive at full age, or he be thereto 
sooner required, and that he should then render a true and plain account 
of his guardianship, on oath, before the justices of Orange County court, 
and .deliver up, pay to, or possess the said Nancy of all such estate 

or estates as she ought to be possessed of;  or to such other 
(499) person or persons as should be lawfully authorized to receive 

the same." 
The pleadings admitted the execution of the bond, and on the trial 

the plaintiff proved that at  May Term, 1818, of Orange court, Dickey 
made a return as guardian of Nancy Shutt, exhibiting her portion of 
the estate of her deceased father, by which he charged himself with 
$668.20, balance due her. Plaintiff further proved that Henry Shutt, 
father of Nancy, died possessed of a sufficient personal property, over  
and above his slaves, to entitle Nancy to the sum returned by her 
guardian as her proportion of that part of the estate. Henry Shutt, 
at  the time of his death, owned also several slaves, which, on 1 March, 
1819, were worth $2,600, and Nancy's portion therein was worth $520. 
I n  February or March, 1819, Dickey, with his family, removed to 
Guilford County, and in a short time thereafter, lie or some other 
person by his direction, carried the negroes beyond the limits of the 
State, and neither he nor they have ever returned. On the part of the 
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defendants it appeared that Henry Shutt died in 1811, leaving a last 
will and testament, which mas admitted to probate May Term, 1811, 
a t  which time his widow, Elizabeth Shutt, qualified as executrix. The 
will, among other clauses, contained the following: "It is my will and 
desire that my negroes should be kept together until my children arrive 
to full age or marry, and then to be divided between my beloved wife 
and my children, share and share alike equally"; and "it is my will 
and desire that whenever any of my children arrives a t  full age or 
mar r ia ,  that his or her share of my estate be delivered to him or her 
immediately." I t  further appeared that the executrix sold the personal 
property of the estate except the slaves, as by the will she was directed 
to do if she thought i t  expedient, and she continued in the possession 
and use of the slaves until she married Dickey in  1817. There 
had Inpen no guardian appointed for the infant plaintiff, JTancy, (500) 
or for any of Henry 8hutt's children, before] the appointment of 

, Dickey; and after his marriage with the executrix, and until the removal 
of the family from Orange, the negroes had remained in the use and 
service of Dickey. No other return had eyer been made by Dickey as 
guardian but the one before referred to, and it did not appear that any 
division had ever been made of the negroes between the widow and 
children of Henry Shutt. After Dickey left the State he was removed 
from his guardianship by an order of Orange County court, and Thomas 
Clancy was appointed guardian in his stead. The writ in  the case 
was, "to answer Thomas Clancy, Thomas Whitted, and James Mebane, 
justices of the court of pleas and quarter sessions for the county of 
Orange, who sue to the use of Nancy Shutt, an infant, who sues by 
her nest friend Thomas Clancy, of a plea that they render and pay to 
them the sum of £1,000, which they owe and detain from them, to their 
damage E100." 

I t  was insisted below, on behalf of the defendants, that plaintiffs were 
not entitled to recover in this case, because the act of the Legislature 
requires that a guardian bond shall be made payable to the justice or 
justices present in  court, and granting such guardianship, the survivors 
or survivor of them, their executors or administ~ators in  trust, for the 
benefit of the child; and in this case the bond was made) payable to 
Thomas Clancy, Thomas Whitted, and James Mebane, and the other 
justices of Orafige County court; and, secondly, if the plaintiffs were 
entitled to recover at  all, they could not recover for Nancy her propor- 
tion of the value of the slaves, because Dickey never received or held 
the negroes as guardian, but as executor in right of his wife, or as 
legatee under the will, and in  either event deifendantrs wera not 
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(501) liable as security for his guardianship; and defendant's counsel 
prayed the court so to instruct the jury; but the court refused, 

and charged the jury that the guardian bond bound James B. Dickey 
to take care of and deliver over to Nancy, on her attaining the age of 
21 years, or marriage, or to such person as by law should be entitled 
to receive the same, all such property of hers as should come to his 
possession. That if it was proved to their satisfaction that Dickey 
had been in possession of the negroes, and had removed them from 
the State, that it was such a possession as rendered him liable to account 
with hi8 ward for them, and that consequently the defendants were 
liable to answer to the plaintiff in this action for such damages as they 
should beliew she had lsustained by their removal from the State. I f  
they should be of opinion that their removal amounted to a total loss, 
they ought to give the plaintiff Nancy her share of their full value. 
The jury found for the plaintiff, and assessed damages to $1,568.73. 
New trial refused, judgment and appeal. 

Gaston for a p p e l l a n t s .  
Ru,f?n for appel lee .  

(511) TAYLOR, C. J. This is a motion on the part of the defendants 
for a new, trial on the ground of misdirection in the court, which 

is alleged to have occurred on one point, viz., in refusing to instruct 
the jury that the plaintiffs were not entitled to recover for the infant 
Nancy her proportion of the value of the negro slaves, because Dickey 
never received them as guardian, but as executor in right of his wife 
or as legatee. 

Another exception taken at the trial below was that the bond was 
made payable to the plaintiffs and the other justices of Orange County. 
whereas the act of 1762 requires a guardian bond to be made payable 
to the justices present in court, and granting such guardianship, the 
survivor or survivors of them, their executors or administrators, in 
trust for the benefit of the orphan. 

An exception was also taken on the argument in this Court that the 
damages assessed by the jury exceed those laid in  the declaration or 

writ, which are only one hundred pounds, and that for this cause 
(512) the judgment should be re~ersed. 

1. The condition of the bond binds the guardian faithfully to 
execute his guardianship, by securing and improving the estate of the 
ward that shall come to his possession for her benefit, until she shall 
arrive at full age, or be sooner thereto required, and then render a true 
and plain account of his guardianship on oath, etc. I admit that this 
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condition ought to receive a natural and reasonable construction, and 
should not be strained beyond its genuine import for the purpose of 
charging the sureties. Thc force of the argument on behalf of the 
defendants lies in this, that Dickey never was possessed of the negroes 
as guardian, but as executor in right of his wife; and although eloign- 
ing the property would have amounted to a breach of such condition 
if he had given bond as executor, yet it does not in his character of 
guardian. But by whad evidence is the court to ascertain that he held 
the property as executor; for the testator does not direct his executors 
to keep the slaves, but only that "they shall be kept together." Every 
one acting in a trust of this kind shall be presumed, prima facie, to 
have done his duty; and as the law requires an executor to deliver over 
the property at the end of two years after the death of the testator to 
such persons as the will authorizes to receive it. An executor who is 
also guardian to one of the orphans, having possession of the property 
at  the end of eight years, must be intended to hold it in the latter 
character. I t  is not an answer to this to say that here the property 
could not be divided until one of the children came of age, and conse- 
quently could not be delivered over; for, as the negroes were to be kept 
together, they must necessarily be kept by some one person, and who 
so properly to take such a charge, in the silence of the will, as the 
guardian to one of the orphans, who is married to their mother? On 
the strict ground of right, too, this posseesion might be main- 
tained; the legatees were all tenants in common; any one had (513) 
as much right to the po~session as another, and, having obtained 
it, could not be interrupted until the period arrived for dividing the 
property. As the testator appointed his wife one of the two executors 
of his will it was reasonable to expect that the negroes should be kept 
together by her as executrix so long as it was lawful to detain them in 
that character, viz., two years, and that after that period she would 
become guardian to the children, and keep them together as such till 
one of them came of age or married. The reason, then, is much 
stronger for considering Dickey's possession as that of a guardian than 
an executor, and the condition of the bond is consequently broken if 
Nancy Shutt, the orphan, had a vested legacy in her share. On this 
point the intention of the testator scarcely admits of a doubt. The 
negroes are to be kept together till one child arrives at 21 or marries, 
and then are to be divided between his wife and children. This must 
have been for the use and benefit of his wife and children in the mean- 
time, for they could be but little benefited by the other devises and 
bequests of the house, cattle, and horses, unless they had also servants 
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to take care of them. H e  considered the negroes as belonging to his 
wife and children immediately upon his death, though the particular 
share of each one was not to be ascertained until the period prescribed. 
This is also shown by another clause i n  the will. The second clause 
provides that the negroes shall be divided when his children come of 
age, but probably thinking that this mode of expression might postpone 
the division till they all arrived at age, while each one would require 
his or her share as he or she came of age or married, the testator adds 
another clause: that whenever m e  of his children arrives a t  full age 
or marries "that his or  h e r  share  of my estate be divided to him or her 

immediately." 

(514) 111 the preceding parts of the will he had given nothing to his 
children except the negroes and a share of the stock, if his wife 

should think proper to dispose of any; and it is to be inferred that in  
speaking of their share of his estate he principally and emphatically 
means his negroes. Taking the whole will together and considering 
that the only legatees in i t  were his wife and children, who were also 
residuary legatees, it admits of the same construction as if he had 
left the negroes to be kept together by his wife for the benefit of the 
family until one of his children should arrive at  age or be married, 
when it was to be divided between them and his wife, thereby disan- 
nexing the time of division from the substance of the legacy. This 
would place the wife in  the situation of a testamentary guardian for the 
children. Cro. Eliz., 252. A devise to trustees till A. shall have at- 
tained the age of 24, and when he shall attain that age to him in fee, 
gives him a vested interest, which will descend to hie heirs though he 
die before 24. D o e  v. L e a ,  3 Term, 41. 

From the construction of the will and the authority of the cases I 
think that the orphan had a vested interest in  her share of the negroes. 

2. I n  support of the second exception, i t  is urged that the other 
justices of Orange to whom the bond is made payable ought to have 
joined in  the suit, and authorities have been read to show that where 
there are several obligees, and one or more of them brings the action 
without averring in the declaration the death of the others, i t  is fatal. 
The rule is well established that in all cases of contract if it appear on 
the face of the pleadings that there are other obligees or parties to the 
contract who ought to be but are not joined in the action, i t  is fatal on 
demurrer or on motion in arrest of judgment or in  error. 1 Bos. & 
Puller, 74. I f  the objection does not appear on the face of the plead- 
ings the defendant may avail himself of it, either by plea in  abatement 
or as grdund of nonsnit on the trial, upon the plea of general 
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issue. 1 Saund,, 153, n. I .  Then the first question is, Does (515) 
this objection appear on the face of the pleadings? The writ 
is brought in  the name of the justices to whom the bond was payable, 
without taking any notice of the others, whose names are not mentioned 
in the bond. The declaration must be presumed to follow the writ, 
and it therefore makes a profert of the bond as it is there described; 
the defendant has not pleaded nom est factum, but performance, arid 
he consequently admits that he gave such a bond as is  described in the 
declaration. And the jury were sworn to try the issue whether the 
defendants had performed the condition or paid the money demanded. 
Though profert be made of a deed, yet if oyer is not prayed the deed 
is not considered to be on the record; and if the defense be founded upon 
any objection to the form of the bond, and the defect do not appear 
upon the face of the declaration, oyer must be craved, and a f t e ~  setting 
forth the bond the defendant may demur. 2 Ld. Raymond, 1135; 
2 Saund., 60, n. 3 ;  366, n. 1. So in pleading payment or performance 
of the condition of a bond, the defendant should set forth the condition 
after c r a ~ i n g  oyer. 1 Saund., 317, n. 2 ;  and the want of oyer in a 
plea of performance is fatal. 5 Cranche, 257. It was argued that the 
mode of declaring upon bonds with collateral conditions, in the form 
recommended by modern writers, spreads the bond on the record and 
obviates the necessity of praying oyer. 1 Saund., 51. But the form 
of declaring, as exhibited in the best precedents, shows that only the 
condition of the bond is set forth and the breaches thereof. 2 Chitty's 
Plead., 163. I t  is perfectly clear, then, that this objection does not 
appear on the face of the record, and cannot therefore be availed of 
on demurrer, on motion in arrest of judgment or on error. The only 
other methods by which it could be taken advantage of were by plea 
in abatement, or as ground of nonsuit in the trial, upon the plea of 
non est factum, as a variance between the deed declared on and 
the one given in evidence. 

3. Before the statutes 8 and 9, Wm. 111.) ch. 11, the plaintiffs 
(516) 

recovered the penalty of the bond, and might take out execution for it 
without, regard to the real damage sustained; but, since that statute, 
he must assign his breaches, and the jury must assess damages for such 
as are proved to be broken. To the extent of the penalty the obligee 
may recover damages for a breach of the condition, though the same 
judgment is entered on the verdict as before the statute, viz., to recover 
the debt and nominal damages for the detention of it, and costs. The 
execution still issues for the amount of the judgment, but is indorsed 
to levy only the amount of the damages assessed for breach of the 
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condition, together with the costs. I t  cannot therefore be of any 
moment what damages are laid in the declaration and writ, whether 
they are nominal or  othcrwiv, p r o ~ ~ i d e d  the damages assessed by the 
jury do riot exceed the amount of the penalty. Here, they are  lesi than  
the penalty, and though the law is  greatly beneficial to defendants it 
still considers the judgment as a security for the damages assessed. 
2-wash. ,  343. 

E h n - n ~ a s o ~ ,  J. When an action is brought upon a deed, a profert 
of i t  is  made, of coursc the deed remains in court unti l  plea pleaded; 
i t  is then withdrawn, unless i t  bc denied, and then i t  is  left i n  the oflice 
for safc custody only. No vebtige of the  deed appears upon the record, 
but  as Ihc plaintiff has described it i n  his declaration, if for  arry pur- 
pose, either to show a variance between the deed, as described in the 
declaration, and the on(, offered under profert, o r  of availing thw de- 
fendant of any matter contained in  the deed, the, party must crave 
oyer. I t  is  then spread upon the record, and tho defendant rnay demur 
fo r  variance o r  take hold of any other matter corltairicd in  the decd 

for h is  defense; but, should he  omit to crave oyer, he takes the 
(517) deed to be as stated in the plaintiff's declaration. There being 

no (Jeclariation in  this case i t  is prewmied that  it is  confo~mablel 
to the writ, and if so, the bond is taken agreeably to law. I n  this case, 
strictly speaking. if the dec!aration should be according to a r l c i e~~ t  form, 
that  is, upon thr penalty ordy, tlrcl defendant having o~ni t tcd  to crave 
oyer of the condition, the plea of covenants performed or conditions 
performed is a nullity or no answcr to the plaintiff's demanrl; i r  1101 

aPpcaring to the court that  there was arry condition to the bond or 
covenants to bo performed. But, perhaps, i t  is the fairer  way to 
consider the declaration as  setting forth both the penalty and co~~dit iol i ,  
and as assig~irrg brtaches of the conditiorr, gct, as oyer, neither of the 

olre or. tile other has been cravcd, we must take the bond and co~ltlitioll 
as stated in the declaration; a1.d. as we havc befcre .aid, that it i s  
presunied to  be confovmable to tho writ, nlrd in this view of thc case 
the result will bc the Yame. 

The gcneral issue not bcing ])lrv~ded i n  this cascx the plaintiffs were 
ilot compelled to produce the bond ul)on the trial, and if the defendants 
failcd to support their pleas by cridel~ce, a verdict would hare  been 
fonnd 101- the plaintiff, acd  judgn~ent  reildercd thereon without the 
court c ~ e r  hevinp had a n  opportunity of coiqar i r ig  the deed sued on 
with [he declaration, and thercby pcrcriviilg the variance, if thcre be 
one. 

288 
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I t  follows from this that as the obligee? named in the writ are those 
prescribed bp the act of 1762, tc  whom such boilds are directed to be 
made payable, and we cannot perceive from the record that there are 
others, the judgment is not therefore on this account erroneous. 

I t  is objected on the merits of the cause that the condition of this 
bond has not been violated. The parties agree in the words of the 
condition ; they are - "That whereas, tlie said Dickey has been appointed 
guardian to the minor named in the condition, now if the said Dickey 
shall well and truly perform his ofice of guardian by securing 
and improving the estate of his ward, which shall come to his (518) 
possession, then," etc. The defendants, who arc: Dickey's secur- 
ities only, allcge that the slaves never came to his possession as guard- 
ian, the interest of the ward, as they allege, being future and contingem, 
and not vested. This, although it would not be a defense for Dickey 
himself. when brought to an account, nor for the secufities had the 
guardian bond been drawn as i t  ought to have been, for i t  is his duty 
to guard tlie interest of his ward, whether vested or contingent; yet, 
as the securities are no further bound than by their contract, and that 
only binds them that Dickey shall discharge his duty as guardian by 
improving and securing the cstatc of his ward, which shall come to his 
possession, it becomes necessary to examine whether the slaves in ques- 
tion ever came to his p o s s ~ s s i o n ;  and this depends upon the true con- 
struction of Shutt7s will. By the third clausc of the will, the testator 
directs that his negoes shall be kept together until his children arrive 
a t  full age or marry, and then to be divided between his wife and 
children. Another clause of the will directs that whenever one of his 
children arrives at  full age or marries, that his or her share of the 
estate be delivered to him or her immediately. These two clauses taken 
together, convey a vested and not barely a future or contingent interest. 
There i~ no disposition of them in the meantime to any other person. 
The right of the executors to the uitdisposed property of their testator 
is, bp our law, taken from them, and i t  cannot therefore be said that 
the executors were entitled until the time of the division arrived; 
therefore, after the trusts of the will were performed by the executors, 
and making the division was not one of those trusts, the  children.coidd 
have compelled them to have assented to their legacies, although they 
could not have compelled a division among themselves until the period 
arrived prescribed for that purpose in their father's will. Inde- 
pendent of this, I think it was a present gift to be immediately (519) 
enjoyed by them, and the division postponed to prekvent in- 
equality i11 the shares of the children when they were about to enter 
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into life, o r  for some othcr motive which the testator dwmed a suffi- 
cicnt ,,nc. Tha t  T)iclwy, having the negrocs i n  his possession as cxecu- 
tor irl right of his wife, after the time allowcd by law for thc perform- 
ance of the trusts of the will, by bei~lg  appointed guardian to the child, 
ho ipso jacto became pnssesscd of' thc slaves in his capacity of gl~ardian.  

As to  the excessiveness of the damages, T think that  question was 
fairly l r f t  to the jury whether i t  mas a total o r  a partial loss. As to  
the damages being greater than thosc which wcre laid in  the writ, I 
think there is  no error for the rcasoils assigncd by my brothers. The  
statute 8 and 9, Wm. ITI., does not rc,quire that  there should be a n  
alter.~tion in  laying the, damages, for a t  law by a b'eac311 of $be condition 
the pmmltty becomes the debt; the damages demanded in the writ are 
merelv nominal; the darnages found for thc breaches of the condition 
are  only directory as to the sum to be raised by the execution and a 
substitutiou for. thc p ~ n a l t y  of tile bond, and therefore i t  is said they 
cannot exceed i t .  And 1 consider the precedents relied on in  2 Chitty's 
Pleadings to be merely matter of advice for  greater certainty. N o  
adjudged case has been produced to support the objection, and I am 
coniiclwt the casw are the other way. 

Cited: H a m  ison 0. Ward,  14 N.  P., 418;  Cllrncy v. Cnrrington, ib., 
530; ITcnfhau~ay v. Leary, 55 N.  C., 266; B ~ V a n c ?  a. Larkins, 56 N.  C., 
380; Harris  u. Harrison, 78  N. C., 213; R11ffin v.  TTarrison, 81 N .  C., 
216. 

(520) 
DAVIDSON v. BEARD.-From Rowan. 

1 A mortgaged certain slaves to B and retained possession of them. After 
the execution of the mortgage A contracted a debt with C, who sued 
him, recovered judgment, and had his execution levied on the slaves 
in A's possession. C at the time the debt to him was contracted had no 
knowledge of the mortgage, but at the time of the levy both C and 
the sheriff knew of the existence of the mortgage. At the time of the 
levy the mortgage had not been proved and recorded. In an action by 
B against the sheriff it  was Iseld, that the mortgage had efficacy from 
the time of registration only, and that C's execution, binding the 
property from its tes te ,  had priority over the mortgage. 

An ordinary deed for the conveyance of land passes no title until duly 
registered within a prescribed time, and when so registered, it relates 
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back to its date and passes title therefrom; but a mortgaged deed, not 
registered within time, when registered operates from the time of 
registration only, and has no relation back to its date. 

3. A subsequent purchaser is viewed, under the registry acts, as a subse- 
quent mortgagee, and so is any other subsequent encumbrancer. 

TRESPASS vi e t  armis, for taking certain negro slaves. The facts 
were as follows: George McCulloch being indebted to the Bank of 
New Bern, the plaintiff became his surety, and to indemnify him from 
loss NcC1.ulloch executed to him a mortgage deed for the slaves in ques- 
tion; this deed bore date 29 Xay ,  1818. McCulloch lived in Rowan 
and the plaintiff in Mecklenburg, about thirty miles distant from him. 
The mortgage was a bona fide transaction. McCulloch remained in 
possession of the slaues, and after the execution of the mortgage 
aforesaid, contracted a debt with William and Jesse Hargrave, who 
sued him and recovered judgment, and sued out their execution, which 
was delivered to the defendant, the sheriff of Rowan County. The 
slaves were taken possession of by the plaintiff, claiming them under 
his mortgage before the issuing, but after the teste of the execution; 
and 3TcCulloch at this time had failed to conzply with the rules, 
regulations, and conditions of the bank, and a loss and damage (521) 
had actually beell sustained by the plainti.ff, in consequence of 
his being surety for NcCulloch. The defendant levied the execution on 
the slaves in  the plaintiff's possession by directions of W. and J. 
Hargrave, who, as well as the defendant, had notice of the mortgage 
a t  the time of the levy; but the Hargraves had no notice of this mort- 
gage when their debt was contracted. The levy was made on 1 5  May, 
1821, at which time the mortgage had not been proved and recorded. 
And whether the slaves were liable to be thus taken in execution, the 
mortgage deed not having been registered, but the debt to the bank 
still remaining unpaid, mas the question submitted to the court. Ver- 
dict and judgment were rendered below for the plaintiff, and defendant 
appealed. 

HALL, J. By Laws 1715, ch. 7, see. 7, i t  is required that all mort- 
gages of lands, negroea, goods, and chattels, which shall be first regis- 
tered, shall be held to be the first mortgage, unless a prior mortgage 
shall be first registered within fifty days after its date. 

It was held, Cowan v. Green, ante, 384, that an unregistered mort- 
gaga should yield to a bill of sale, which had been registered in due 
t h e ,  the mortgage not having been registered until nearly two years 
after its date. 111 this case the mortgage to the plaintiff was made in 
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May, 1818, arid was not registered on 15 May, 1821, when the cxccu- 
tions in question were levied three years after its date. 

Although the section of the act just cited declares that when mort- 
gages are registercd in  due time, they shall be good as against other 
mortgages, thcre can be no doubt but they would be good also against 
other conveyances of the same property, afterwards made, or against 
liens subsequently acquired; but when they arc not registered in  

due time as thc  act requires, they must give way to rights and 
(522) liens acquired up to the tinlo a t  least when they shall ba regis- 

tered. 
I t  would not do to put a construction on the act, so as to give a 

preference to unregistered mortgages a t  any indefinite period of time. 
There is a greater necessity for the rcgistration of mortgages than 
~lcsolute bills of sale; because in the forincr case property mortgaged 
most eornrnonly rcinains in the possession of the mortgagor; in the 
latter, i t  is ge~lcrally delivered to the purchaser. 

I therefore think that the rule for a new trial should be made abso- 
lute. 

%IEX~ER~ON, J. By the registry act i t  is enacted that no conveyance 
or bill of sale for land other than mortgages shall be good and available 
in law unless the same be- registered within twelve months. By sec- 
tion 7 of the same act it is enacted that every mortytge of lands, tene- 
ments, goods, or chattels, which shall be first registered, shall be taken 
and I~elc! to be the first mortgage, any former or other mortyage not 
before registered notwithstanding, unless such prior mortgage be regis- 
tered within fifty days after the date. And the subsequent acts of the 
Leqislatnre giving further time for the registration of decds and mesne 
conveyances, apply not to mortgages; tliep were left under the sole 
operation of the act of 1715, until the passage of the act of 1820, which 

- does not affect this case. The totally different phraseology used in the 
two sections of the act, requires that a different colistruction should be 
pnt upon them. T h d s  for the convlcynnce of lands that is, not mort- 
gages, pass no title until duly registered within a prescribed time, 
but when so registered they relate back to their date and pass title 
therefrom; but i n  regard to mortgages nothing is said as to their 
iliefEciency unless rcgistered within a prescribed tinlet only, that is, a 
registered mortgage shall be held the first mortgage unless a prior 

mortgage shall be registered within fifty days of its date. And 
(523) in Cozuun v. G r e ~ n ,  a&, 384, a subsequent purchaser is  viewed 

as a subsequent mortgagee, and so may, 1 think, any other 
subsequent encunibrancer. A mortgage, therefore, not registered mithin 
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fifty d ~ y s  of its date has no relation back at all, yet i t  operates from 
its registration; there being no law saying unless registered within 
a particular time i t  shall pass no title, as there is in the case of abso- 
lute deeds. An unregistered mortgage, therefore, the fifty days having 
expired, may be considered as a mortgage without date, having efficacy 
from its registration only, and I think registration gives it efficacy 
from that period, not because I can find any act of the Legislature ex- 
pressly authorizing such mortgages to be registered, but because there is 
no act prohibiting it. And section 7 of the act before mentioned speaks 
of their registration within fifty dayi  of their date, and of course gives 
to then1 when so registered relation to that period, and principally 
because the words of the act are that the first registered mortgage shall 
be deemed the first morigage; which clearly implies that the first exe- 
cuted mortgage was not then registered,-for if it had been the second 
mortgage could not have been the first registered mortgage; both of 
which requisites to wit, that the first mortgage should not have been 
registered within fifty days, and that the latter should be the first regis- 
tered mortgage, must concur, otherwise the preference was not accorded 
to it. It is plain from this that the Legislature contemplated the 
registration of mortgages after the fifty days had expired, and gave to 
them a priority over mortgages then unregistered, unless such unregis- 
tered mortgage should itself be registered within fifty days; for there 
i t  is admitted that the spirit of the act would give a priority to the 
second mortgage from the time of its date. 

The creditor Hargrave, having reduced his demand to a judgment 
and taken out execution, which bound the property of McCulloch from 
its teste (Gree.1~ v. Johnson, ante, 309)) nay more, having de- 
livered it to the sheriff, became an encumbrancer within the (524) 
principle held in Cowa.1~ z;. Green, ante, 384, and the mortgage 
to Davidson, being a t  that time unregistered, and if registered after- 
wards, operating only from its registration, must be postponed to 
Eargrave's prior lieln. The sheriff was therefore justifiable in  sleizing 
the property to satisfy Hargrave's debt. The rule for a new trial 
must be made absolute. 

TAYI~OR, C. J,, concurs. 
PE:R CURI~M.  New trial. 

There was another case before the Court, between the same parties, , 

which resembled the first in all respects except that Cowan, the plaintiff . 
in  the execution, had credited McCulZoch before the execution of the 
mortgage. 

293 
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HALL, J. The difference between this case and the former is, I con- 
ceive, aa  unimportant one, and the opinion which I have already de- 
lirered is applicable to the present case. 

H E Y ~ R S O N ,  J. This case is in all respects analogous to the other 
case between the same parties decided at this term. The circunlstarlce 
of Cowan's being a creditor before the mortgage was executed $aces 
him in no better situation than Hargral-e, who became a creditor after- 
wards. Both of them, by reducing their denlands to judgments and 
taking out execution thereon, the tes te  of which overreached all trans- 
fers made by XcCulloch, and Davidson's mortgage not being registered, 
must be viewed as a transfer acquiring validity from registration only; 
it having no relation back, not being registered within fifty days of its 
date, gives to each of their claims a preference over his moltgage. 

TAYLOR, C. J., concurred. 
PER CURIAJI. Xew trial. 

Cited: Tate v. B&tain, 10 N. C., 56; Cotrmz v. Dnvidson, 13 N. C., 
534; Hargrave v.  Davidson, ib., 535. 

(525) 
YANCEY v. LITTLEJOHN. 

1. A demand of the maker of a note, and notice of nonpayment given to the 
indorser within reasonable time, is necessary to charge the indorser; 
what is reasonable time must depend on circumstances. Four months, 
when the parties all resided in the same village, is unreasonable. 

2. When the holder of a note procured a confession of judgment from the 
maker, and granted him a cessat eoecutio during six months, when, 
had he regularly brought suit to the term a t  which the judgment was 
confessed, the execution would have been delayed but three months, i t  
was Held, that  by this ,conduct the holder virtually made a new con- 
tract with the maker, by which the indorser mas exonerated from all 
liability. 

TIXIS cause was tried before X m h ,  S., at GRANVILLE, September Term, 
1823, and the defendant had a verdict. The case stood before this 
court on a motion for a new trial, and the facts XTere these: Holden 
executed to the defendant a sealed note for $636, and dated 26 June, 
1820. On 28 June, 1820, the defendant indorsed the note to plaintiff. 
At the county court of Granville, in August, 1820, the plaintiff, with- 
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out having issued any writ, obtained from Holden a confession of 
judgment on the note, and granted him a stay of execution until Febru- 
ary Term, 1821, and an entry to this effect was made on the clerk's 
docket at  the time. The plaintiff offered no evidence of a demand upon 
the maker except the judgment confessed by Holden. He, however, 
offered in evidence a deed of trust executed by Holden to Samuel Hill- 
man on 4 Kovember, 1820, and all in the handwriting of the defendant, 
by which Holden conveyed certain property in trust, for the benefit of 
the defendant and other creditors; and plaintiff contended that this 
ambunted either to evidence of notice to the defendant or a waiver on 
defendant's part of notice.. The property conveyed in trust when sold 
was insufficient to satisfy the debts intended to be secured by it, 
and plaintiff, under the sale, received his proportionate sham, (526) 
$440. I t  also appeared that in February or March, 1821, the 
sheriff sold property of Holden's not included in the deed of trust, 
by virtue of executions issuing on judgments obtained in  November, 
1820. Defendant contended, (1) that there was no sufficient evidence 
of a demand or notice; and, (2)  that by taking the confession of 
judgment and granting a stay of six months, plaintiff had made a new 
contract with the maker of the) note, and thereby released the indorser. 

The court charged the jury that to entitle the plaintiff to recove? 
it was necessary he should have made 'a demand of Holden, and have 
given defendant notice of it, and of the nonpayment of the bond, 
within a reasonable time; that what, was reasonable notice depended 
on circumstances; the law, however, in all cases, required the assignee 
to use due diligence in presenting, and that he should, as soon as he 
conveniently could, give notice to the indorser of the demand and dis- 
honor of the note; that the deed of trust having been taken up upwards 
of four months after the indorsement of the note; and only for part of 
Ifolden's property, in no way dispensed with the necessity of notice; 
that if i t  was received as evidence of notice, it was only evidence at 
the time of its date, which, being four months and more after its 
indorsement, was not in reasonable time, the parties all residing in t i e  
same village; but if they could infer from any other circumstance that 
the defendant had earlier notice they were a t  liberty to do so, and that 
plaintiff having taken a confession of judgment and given a stay of six 
months, when, if he had brought his suit regularly to August term, he 
conld only have kept i t  off three months without appearing, in which 
event the debt would have been secured, he had virtually made a new 
contract with Holden by which the defendant was exonerated from all 
liability. 

Ifillman for. defendant. 295 



I N  T H E  SUPREME COURT. [9 

(532) PER CURIAM. We think the question whether the plaintiff 
made use of due diligence, and whether the1 notice to the defend- 

ant  was given in  reasonable time, were properly left to the jury by the 
presiding judge, and that he correctly explained to them the law aris- 
ing upon the case; therefore we see no reason why a new trial should 
be granted. 

PER CURIAM. No error. 

PICOT v. HARDISON, ADMINISTRATRIX, ETC. 

On an appeal from a justice's judgment the surety to the appeal is not 
bound, though he sign as such, unless the magistrate granting the 
appeal sign his name as a witness to the signature of surety. 

SCI. FA., issued from BERTIE to the defendant as administratrix of 
one Asa Hardison, who was security of Rachel Hare in  an appeal 
granted on a judgment rendered by a magistrate, against Rachel Hare, 
in favor of the present plaintiff. 

The warrant was in  the usual form, and on it were indorsements as 
follows, viz. : 

Judgment against the defendant for twenty pounds, with lawful costs, 
this 19 January, 1811. EZEKIEL HARDISON. 

The defendant craves an appeal; granted by giving for security 
ASA HARDISON. 

To the sci. fa. the defendant appeared and plsaded "nu1 tie1 record." 
I t  appeared in the court below, from the testimony of Ezekiel Hardi- 

son that as a magistrate he gave the judgment indorsed on the 
(533) warrant on 19 January, 1811; that the defendant craved an 

appeal, which he granted on her offering Asa Hardison as 
surety; that Asa Hardison did not on that day sign the indorsement 
on'the v~arrant, though he said he would be defendant's surety, but on 
the next day he did sign in  the presence of the witness. 

Another question was presented by the record which it is unnecessary 
to state, as the Court did not consider it. 

TAPLOR, B. J. This case depends upon Laws 1794, ch. 414, see. 17, 
the words of which are: "That in all cases where, appeals shall be 
granted from the judgment of a justice, the acknowledgment of the 
security, and subscribed with his or her proper handwriting, attested 
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by the justice, shall be sufficient to bind the security to abide by and 
perform the judgment of the Court." The literal meaning of the 
word attest .(testor ad) is to witness, and in that sense it would be 
sufficient for the justice to be present when the surety signed. But 
that is not the sense in which i t  is used generally by the Legislature, nor 
indeed by law writers; but to contradistinguish a witness, whose name 
must be signed, from one who may simply be called upon to prove the 
transaction without having signed the evidence; of this a strong in- 
stance is  furnished by two of the acts concerning wills. I n  one they 
speak of "subscribing witnesses," 1 Rev. Code, 471, see. 11; and in a 
subsequent reference to that expression they speak of i t  as meaning 
'(attesting witnesses," 1 Rev. Code, 511, sec. 5 ;  plainly denoting that 
they used them as convertible terms. The witnesses to a will' are called 
attesting witnesses, because they must put their names to it, and i t  is the 
way in which the books generally express such witnesses as must sign 
any instrument. 

The act designed to make the mode by which the surety was (534) 
bound ail official, authentic act, which might be proved by an 
inspection of the justice's signature, which would probably be known 
by some one on the bench when judgment was moved for, and thus to 
guard against the risk of charging persons who had not in  fact signed 
as surety.. As a judgment may be entered upon motion, without any 
notice to the surety, i t  was a necessary provision that the fact of his 
being so should be verified beyond a doubt, and fraud and perjury 
prevented as effectually as possible. A man who becomes surety for 
an appeal is not to be presumed 'to render himself liable upon any other 
terms than those the law has prescribed, viz., that the magistrate shall 
attest his signature, for the next step would be to charge a man who 
had not signed his name upon the magistrate's proving that he had 
become surety. The law must receive such a construction as will 
impose upon the justice a strict execution of the power intrusted to 
him before a man can be rendered responsible as a surety in a sum- 
mary way. Where a power was created to be executed by trustees, 
with the consent of the cestuis que trwtent, certified by writing under 
hands and seals, attested by two or more credible witnesses, but the 
attestation expressed only that the deed had been sealed and delivered 
by the cestuis que trustent, and the other parties, in  the presence of the 
subscribing witness, i t  was held that the1 power had not been duly 
executed. 4 Taunt., 214. And taking it, in  this case, that to "atte~st" 
means to sign the paper as well as to witness, the justice has not well 
executed the power, and the defendant is not liable. 
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An opinion on this point renders unnecessary the consideration of 
another question presented by the record. The defendant mas surety 
on the appeal to the  count^- court, where the appellant prel-ailed, and 

then the original plaintiff appealed to  the Superioi Court, and 
(535) preyailed 1s the first surety (supposing the law to haae been 

complied with) liable? Gn this I give no opinion. 

TIALL and HEKDERSON, .JJ., concurred. 
PER CURT-4hr. Reversed. 

ALEXANDER v. HUTCHESON.. 

There is a difference between such an acknowledgment as will take a case 
out of the statute cf limitations and such as  i s  necessary to defeat the 
plea of infancy. In the former case the slightest words dre sufficient; 
im the latter, nothing short of an express promise will suffice. 

,IPPE~I, from Paxion, J., at MECKI~ENBURC. 
,%~ssumpsit brought by the plaintiff as administrator of William 

Hutcheson for $320, the p i c a  of articles purchased as was alleged by 
the defendant, at the sale of the estate of William Hutcheson. The 
defendant relied on the plea of infancy to which there m s  a replication 
promise after coming to full age. Plaintiff, in support of his replica- 
tion, introduced as a witness the former g-uardian of the defendant, who 
snore that five or six years after defendant arrived a t  full age the 
plaintiff and defendant met at  his house, with several others interested 
in the estate, for the purpose of making a final settlement of their 
respective claims. The witness stated the account between plaintiff 
and defendant, as he understood it from both parties, and it appeared 
that there was a balance due plaintiff of $244. Defendant at the time 
insisted he was entitled to a further credit by virtue of a bequest in his 
father's will. Sorne of the property, which defendant had purchased 
at the sale, he had retained ever since in his possession. There was 
no pro01 of any express promise to pay by defendant after he arrived 

at  full age and he never took any steps, after coming of age, to 
( 5 3 6 )  impeach or make roid the contract of sale. 

On these facts, Poxton, J., who presided, instructed the jury 
that if they mere satisfied from the conduct of the defendant after he 
came of age that he had confirmed the original contract they ought to 
find for the plaintiff, and that it was not absolutely necessary to prove 
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an express promise to entitle him to recover. A verdict was returned 
for plaintiff. New trial refused, judgment and appeal. 

W i l s o a  for de fendan t .  

TAYLOR, C. J. ,4n examination of the authorities applicable to tllii 
question leadz irresistibly to the conclusion that the law is in favor of 
the defendant, and that the jury ought to have ~eceived an instruction 
that nothing short of an express promise to pay, made by the defend- 
ant after he had attained his age of discretion, would be sufficient to 
render him liable in this action. Such a promise must likewise be 
voluntary and given with a full knowledge that the party making it 
stood dixharged by law. The form of pleading in such a case shows 
the light in which the law regards it, for the words of a replication to 
a plea of infancy are, " tha t  a f t e l .  h e  had  at tained the  age of 91 years, 
he  assented to  a n d  ratif ied amd confirmed t h e  said promise," thereby 
putting in issue whether a distinct, deliberate, and unequivocal promise 
were made. 

The case cited from Espinasse, which is precisely in point, draws a 
strong and rational distinction between the acknowledgment necessary 
to take a case out of the s tatute  of l imi tat ions ,  and such a one 
as is sufficient to repel the plea of zn fanc?~ ,  and I have not been (537) 
able to find any case that in the least degree conflicts with that 
decision. I t  is too late now, after so many decisions running in the 
same channel, to question that a very slight acknowledgment will take 
a case out of the statute of limitations, though it was formerly held 
that a promise to pay was necessary. And this departure from the 
letter of the statute has been more than once a subject of regret, with 
able lawyers. 2 Saund., 64;  4 Fast, 599. 

The distinction established between such an act as shall deprive the 
defendant of the benefit of the statute of limitations, and such a one 
as shall destroy the defense of infancy, is founded in good sense and 
ought to be maintained. I n  the first case there was a legal obligation 
to pay, arising from the original assumpsi t ,  against which obligation 
the length of time operates as a bar;  and a mere admission that the 
debt is not paid shows that the presumption on which the statute is 
founded fails in  its application to the case. 

But in the case of an infant the law regards him as positively in- 
capable of contracting a legal obligation except f o ~  necessaries, and 
therefore aims to prevent his being imposed upon by persons of more 
experience. Whether an infant be under a moral obligation to pay a 
debt must depend on the circumstances under which the contract was 
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made; and, if it can be clearly collected from them that advantage has 
been taken of his inexperience for the purpose of imposing on him, he 
may very justly shelter himself under his privilege. But, supposing 
the contract to have been equitable, and a moral obligation thus created, 
the mere acknowledgment of i t  can have no legal effect; for such an 
obligation can, at the utmost, only amount to a consideration for an 
actual promise. Therefore I have no hesitation in saying that a new 
trial ought to be awarded. 

(538) HENDERSON, J. This is unlike the promise which revives the 
remedy, when barred by the statute1 of limitations, where the 

bare acknowledgment of an unsatisfied consideration is sufficient; for, 
in  this case, there must be a new promise, an actual responsibility as- 
sumed, nfter arrival at  full age. The original contract conferring no 
legal right, it being only a sufficient consideration to support a new 
promise. I n  the case of the statute of limitations, the original con- 
tract conferred a right; the remedy only is lost, by a lapse of time, 
which raises a legal presumption that nothing is due, which presump- 
tion is repelled, or rather destroyed by the bare acknowledgment of a 
subsisting or unsatisfied consideration. This, I apprehend, gives rise 
to what. is said in  the books, that to support an action on a contract 
made during infancy there must be an express promise after arrival 
at full age; whereas, an implied promise will sustain an action, on a 
demand barred by the statute of limitations. I f  by an express promise 
is meant a promise in words, the law is not so; anything, either by 
words or acts, which amounts to an assumption or promise of the debt 
is sufficient as stating an account, for why state the account but to 
show the sum due, and why show that unless it is to be paid? But I 
think the judge erred in  informing the jury that by the settlement in 
this case the original contract was ratified. The defendant incurred no 
other liability than he then assumed, and the balance which he then 
recognized to be due, or, which is the same thing, which resulted from 
such recognition, to be ascertained by calculation, not by inference, 
with every credit and deduction which he then claimed, is the extent 
of the obligation which he intended to incur; and no farther than such 
extent should .the jury have been instructed to go. The rule for a new 
trial must, therefore, be made absolute. 

HALL, J., concurred. 
PER CURI-4~. Kew trial. 

Cited: S. c., 12 N. C., 14; Du&p v. Hales, 47 N. C., 382; Tzwner 
v. ~a i ther ,  83 N .  C., 363;  Breesee v. Stanly, 119 N.  C., 251. 
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KIZER v. B0WLES.-From Stokes. 
(539) 

An action was brought in 1821 on the book debt law. From the books it 
appeared that the articles were delivered in 1815. Held, that the prin- 
ciple on which the statute is founded is the lapse of memory and the 
loss of evidence; but an acknowledgment of the account within three 
years before suit brought, though such account should be of more than 
five years standing, shall revive the original promise, because such 
acknowledgment furnishes evidence that the presumption on which the 
statute is founded does not exist in the particular case. 

THIS case originated by a magistrate's warrant issued a t  the instance 
of the plaintiff against the defendant, to answer the complaint, etc., 
"in a plea of debt for the sun1 of fifty dollars due by a book accompt." 
The  pleas were the general issue, payment, set-off, and the statute of 
limitations, and the plaintiff was required by notice to produce his books. 
On  the production of the books i t  appeared that  the articles named in  
the  account were delivered in  1815; the warrant  bore date June,  1821. 
The  defendant objected that, as  the plaintiff declared upon a book 
account, not signed by the defendant, and of more than five years' 
standing, the claim was barred by the operation of sec. 5, oh. 57, Laws 
1756.':: It was not alleged tha t  defendant had been absent from the 
State, and the court sustained the objection. Plaintiff then offered 
to prove that  the defendant had within three years next before suit 
brought acknowledged the justice of the account, and agreed not to 
take a d ~ a n t a g e  of the statute of limitations. The  c o u ~ t  refused to 
receive the evidence, and a verdict was returned for  the defendant; 
a new tr ial  having been moved for and refused, and judgment rendered, 
plaintiff appealed. 

X a r t i n  for appel lant .  
H a m .  Jones for appellee.  

TAYLOR, C. J. Whejre a plaintiff's claim, under the book-debt (541) 
law, i s  proved solely by his own oath, he is not entitled to re- 
cover for  any articles delivered more than two years before the action 
brought. But  if,  instead of his own oath, he  relies upon indifferent 
testimony, he may, under section 5, recover upon a book account for  

*NOTE.-"P~ovided, also, that no book of accounts, although the same may 
be proved by witness or witnesses, shall be admitted or received as  evi- 
dence in any action for goods, wares, or merchandise delivered, or for work 
done above five years before the said action brought; except in case of per- 
sons being out of the government, or when the account shall be settled and 
signed by the parties." 

301 
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goods sold o r  work done within five years before the commencement of 
the su i t ;  but even in  that  case the book of' account5 shall not be rece i~ed 
i u  evidence for goods sold o r  work done more than five years bcfore tlie 
action brought. 

I t  was illought by the Legislature that  the plaintiff's memory could 
not bc safely trusted, after the lapse of two years, biased as i t  might be 
by the interest he felt i n  the casc; and that, after the lapse of five years. 
c r r n  disinterested witnesscs c o d d  not be implicitly confided in, or tliai 

the defendant might have lost the evidcncr of payment. 

(542) Hut  i t  is  objectcd that, five years having cxpired before tlie 
issuing the warrant, the account could not be established, cacn 

by indiflercnt witnesses. I t  is true that they could not, after that  time, 
provc the entries in the book, for the nrischiofs likely lo arise from 
thence were precisely what the act by i ts  limitation intended to obviate. 
Bu t  if indifferent witnesses prove an  acknowlcdgment of the acconnt 
within three years before issuing the warrant, what possible evil can 
thencc arise? The effect of such an  acknowledgment must be the same 
as  i t  is  i n  cases arising under the common statute of limitations, a 
revival of the original promise, not the creation of a ncw cause of 
action, for  the lapse of time does not extinguish the debt, but only 
suspends thc remedy. Such evidence places the casc on the same Soot- 
ing  as if i t  wcre brought within five years. That ,  in point of fact, 
there was no surprise on the defendant is manifest from this, that lie 
pleaded tho statute of limitations, thereby intending to insist that the 
book conld not 7oc proved by iirldifferent witnesscs if the articles were 
delivered or the work done rriorc than thrce ycars bcfore the issuing 
the warrant. 

Now the  words of that  statute are that  suit must be brought within 
thrcc years nrxt after the c a l m  of such action or suit, and i ~ o t  after;  
yet, the declaration, except against cxccutors, charges and relics 11pon 
the original contract, and if the statute of limitations be plcadrd, and 
the cause of action had, in truth, occurred more than thrcc years before 
suit brought, the only question is whether the defense givcrr by the 
statutc i s  waived; and i~ is  waived by a new promise. 16  East, 419. 

Nor  does evcri the replication to the plea stale such ucw promise or 
acknowlcdgment; i t  simply denies the plea and refers to thc promise 
as  set forth in the declaration. 2 Chitty Plead., 606. The  principle 
on which tho statute is fountlcd is  thc lapse of memory and the loes 
of cvidmce; but mhcn an acknowlcdgnrent is prored to have bccn rnadc 

within the limited period, it furnishes cvidcnce that the pre- 
(343) sumption 011 which thc law proceeds is contrary to the fact i11 
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the palticular case. The  very same reasoning applies to the book- 
debt law which, without such a construction, mill put debts thus 
evidenced upon a worse footing than other simple contracts, and in-  
stead of convenience and beneficial effects which the Legislature medi- 
tated, will be productive of the greatest mischief. 

HALL, J .  It is  not necessary that  the book-debt law should be 
pleaded by the defendant in order to bring i t  into operation. I t  oper- 
a t e ~  upon the claim of the plaintiff. I t  declares that  no book of 
accounts, although the same shall be prored by witnesses, shall be 
admitted o r  received if the items in  i t  were of five years standing when 
the suit was bronght. This must be understood to mean when the 
plaintiff cannot establish them independent of the book. As when a 
witness declares that  the entries i n  a book were in his handwriting, 
tha t  he made no such entries unless he delivered the articles themselves, 
or  saw them delivered by others, but  that  he has no rcollection of the 
delivery of such articles, independent of the book i n  which the  articles 
are  charged. I n  such case the plaintiff's claim rests upon the book 
and the evidence given by the witnesses, and in such case the act forbids 
the book to be received in  evidence. 

Bu t  when the delivery of the articles, etc., can be proved by evidence, 
independent of the book, although they may be charged in a book, the 
case does not fall within the act which points out  the method of proving 
book-debts; and so a promise to  pay the debt, or  a n  acknowledgment 
of i t  is competent and admissible evidence, and not within it. I there- 

' 

fore think a new tr ial  should be granted. 

HENDERSON, J., concurs. 
PER CURIAM. New trial. 

M c I N T I R E ' S  E X E C U T O R S  V. CARSON, EXECCTOR.-F~O~ Wilkes. 

Laws 1715, ch. 10, is intended for the protection of dead men's estates, and 
not for the personal benefit of the executor; an executor d e  son tort 
may, therefore, plead it, as well as a rightful executor. The true dis- 
tinctiqn is that what will protect the assets may be used by any ex- 
ecutor; but those rights which the law allows to the executor on account 
of his office can be claimed by a rightful executor only. 

ACTIOK brought against the defendant as executor of one James 
McDowell, to which defendant pleaded ne unyues executor, fully ad- 
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ministered, uct of 1789, and the act of l 7 l 5 ,  reinacted in, 1799. To the 
plea of n e  unques execzdo.r there was a replication that the defendant, 
since the death of James McDowell, had acted as executor of the said 
James by administering divers goods and chattels which belonged to 
the estate of eaid James. 

This suit was commenced 30 July, 1818, and at September Term, 
1820, tho case by rule of court was referred to arbitrators; no award 
having been made, the rule was set aside and the cause set for trial. 
I t  did not appear on the trial that the plaintiffs knew at'mhat time 
defendant took the property into his possession. The jury found that 
defendant was executor de son tort of James McDowell, .that he had 
assets s~ifficient to satisfy plaintiffs' demand, and further, they found 
that the act of 1715 was a bar to plaintiffs' recorery. 

Plaintiffs moved for a new trial on three grounds: (1) that an execu- 
tor de son, tort is not within the protection of the act of 1715; ( 2 )  that 
i t  did not appear from the evidence that the plaintiff knew of the de- 
fendant's having possession of the negroes for more than seyen years 

next before he brought suit; (3) That the reference to arbitrators 
(545) took the plaintiff's claim out of the operation of the act of 

1715. 
The court held that an executor de son tort was within the protection 

of the act of 1715, and that the time began to run in favor of the 
defendant from the time he took possession of the property and openly 
and publicly used it, and that the reference to arbitrators did not take 
the case out of the act of 1715, and a new trial having been refused 
and judgment rendered, plaintiff appealed. 

G a d o n  for a p p e h n t .  
Seawell aria W i l s o n  contra. 

(548) HALL, J. The question in this case is whether an executor 
de son tort can plead the statute of limitation, created by the 

act of 1715, ch. 10. I f  this were a plea that tended to the personal 
benefit of the executor de son tort ,  he ought not to be permitted to 
avail himself of it, but i t  is. a plea pleaded for the benefit of the estate; 
the rights of the.defendant are not in any respect thereby affected, and 
creditors have a right to bring actions against him; and I see no reason 
why they should succeed in making out their claims against him with 
more facility than they could do against the rightful executor; cer- 
tainly other creditors and the next of kin would be thereby injured. 
I f  a rightful executor can plead such a plea for the purpose of pro- 
tecting the estate, I think the defendant may do it in the present case. 
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The plaintiff will not be in a worse situation than if he had sued a 
lawful representative of the estate. >To hardship or inconvenience is 
pointed out in this case that might not equally apply to the other. 1 
Wentw., office of Exrs., 177; 3 Term, 588; 10 Ves., 93; Andrews, 328; 
2 Str., 1106. 

TIEYDXRSON, J. The act of 1715, commonly called the seven-years 
bar, was intended for the benefit and protection of the estates of dead 
men; not f o ~  the protection of those who have the management 
of them, or may represent the dead men; and the plaintiff, (549) 
having chosen to consider the defendant an executor, and thrown 
on him the defense of the assets, shall not oust the estate of any defense 
to which i t  would be entitled in the hands of a rightful executor, for i t  
would be very strange that; a demand should be enforced against the 
estate, when the estate is  defended by one person, and not when de- 
fended by another. 1 think the distinction is that what will protect 
the assets may be used in  either; those rights which the law allows to 
the executor on account of his office can be claimed by the rightful 
executor only as the right of ret~aining compensation for his trouble and 
others; if there be any of the like kind, possibly the right of offering 
a set-off may be one exception from the above rule; this can be denied 
to the wrongful executor only on technical reasons, to wit, that as he 
cannot sustain suits for want of letters testamentary, he cannot set off 
against a demand upon the assets; and as the declared object of the 
statutes allowing a set-off is to prevent a multiplicity of suits, i t  can 
only be used where it can have that effect. The somdness of this 
reasoning it will be sufficient to examine when the case occurs. I t  may 
be taken either way without affecting the present question. Rule for 
a new trial discharged. 

TAYLOR, C. J., dissented. 
PER CURIAM. No error. 

(550) 
GIDNEY v. HALLSEY ET AL. 

A judgment having been obtained against the defendant in the caunty court, 
a ca, sa, issued, and the defendant gave bond to keep the prison bounds. 
Afterwards the defendant obtained writs of supersedeas and certiorari, 
and on the return of the certiorari the cause was ordered to be blaced 
on the trial docket. The defendant, after having obtained the writs of 
supersedeas and certiorari, left the bounds, and on a motion for judg- 
ment against the sureties to the bond it was Held, that as it appeared 
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that the cause was ordered to be put on the trial docket before the 
motion was made on the bond, this order drew after it all the conse- 
quences of an appeal from the county to the Superior Court, and totally 
annihilated the judgment, and rendered the security a nullity. 

APPEAL from Donnel l ,  J., a t  TYRRELL. 
Motion for judgment against the defendant, Hallsey, and two others, 

his sureties on a bond given by IIallsey, conditioned that he would 
keep within the prison bounds in  the county of Tyrrell. 

The case was this: Plaintiff brought suit against the defendant Hall- 
sey in  Tyrrell County court, and obtained a judgment by default, 
whereupon a ca. sa. issued, on which Hallsey was arrested and entered, 
together with the other defendants, into the bond on which the motion 
was made, After the bond was executed Hallsey obtained on affidavit 
writs of supersedeas and certiorari to the county court of Tyrrell, and 
a t  September Term, 1523, of Tyrrell Superior Court, the certiorari 
was returned, and the cause ordered to be placed on the trial docket, 
with leave to Hallsey to plead. This motion was then made on the 
bond, and plaintiff offered to prove that after the writs of supersedeas 
and certiorari had been granted and delivered to those to whom they 
were directed, Hallsey had been seen at  large without the prison bounds. 
The presiding judge, Donnel l ,  refused the motion, and the plaintiff 
appealed to this Court. 

(551) H o g g  for appel lant .  

TAYT~OR, C. J. This is a motion for judgment on a bond to keep 
the prison bounds, the condition of which is alleged by the plaintiff 
to have been broken by the defendant Hallsey having gone beyond the 
limits in consequence of a certiorari and supersedeas issued by a judge 
of the Superior Court. It is urged by the plaintiff that Hallsey, being 
in custody upon a ca. sa., the supersedea.s could not have the effect of 
legally discharging him therefrom, and those authorities have been 
referred to, which show that if an execution has been begun i t  shall be 
completed notwithstanding the delivery of a writ of supersedeas, or the 
allowance of a writ of error. That the law is so in  England, and that 
a person in  custody upon a ca. sad is not entitled to his discharge, 
notwithstanding a writ of supersedeas be delivered t o  the sheriff, is not 
to be controverted. I t  is there held that a capias, being a complete 
execqtion, a writ of error comes too late afterwards, and, therefore, 
the party shall remain in prison, notwithstanding the writ of error. 
This doctrine pervades the ancient cases, and is admitted, arguerdo,  
in modern ones; but 1 have met with no case where it has been acted 
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on since the statutes of 3 James I., chs. 8, 16, and 17;  Car. 2, ch. 8, 
where bail has been actually put in, to answer the debt and damiges, 
pursuant to those statutes. I t  is revolting to common sense that a man 
who has carried his cause before a higher tribunal under a belief th t t  
the law has not bee11 administered to him, or that injustice has been 
done him below, should be detained in prison after he has given bond 
as security to respond the ultimate recovery, and that, too, upon the 
principle that the execution has been executed and cannot be undone. 
But the Gordian knot might be cut by letting him out of gaol. But 
it is obvious that there is a very remote analogy between the writ of 
certiorari as used in England and in this State ; they are scarcely , 

alike in anything but nan~e. There i t  sometimes issues out (552) 
of Chancery, and sonletinles out of the King's Bench, and is an 
original or judicial writ. I t  does not issue after judgment but in very 
special cases, and from :~bsolute necessity, as where the inferior court 
refuses to award execution, then a certiorari will issue after judgment 
for the sake of doing justice to the parties. So, where the inferior 
collrt acts in a summary method or in a new course different from the 
common law, a certiorari lies after judgment, though a writ of error 
does not. 1 Lill. P. K., 232-8; I Salk., 263. I t  is, therefore, only in 
a very few cases that the object of a cert io~ari  can be to obtain a new 
trial; and when the record is removed before trial, the whole proceed- 
ings are begun de now.  I t  is also to be granted on matter of law only. 

I n  this State the writ is invariably granted after trial in the inferior 
conrt; a case must be made out on the merits, upon affidavit, except 
where it issnes to bring up a record appealed from but not filed in time, 
and the question in the Superior Court always is whether there shall 
be a new trial. I n  addition to this, security must be taken by the 
clerk of the county court to which i t  issues in the same manner as on 
appeals. This slight view of the subject shows how little similitude 
there is hetmeen the two writs, and how incongruous it would be to 
engraft upon ours the strict practice and rigorous principles enforced 
in the English caourts, which may well harmonize with their systems, 
but are utterly discordant to ours. 

The truth is, this writ has grown up with the exigencies of the coun- 
try, and has been moulded to suit the convenience of the citizens, and 
although i t  has been highly assistant in the administration of justice, 
the principles and rules which govern i t  emphatically rest on the com- 
mon law of the State. Nuch respect is due to long established usage, 
founded on public convenience, and implicitly sanctioned by 
legislative recognition. The great utility of the writ would (583) 
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at once be subverted if it did not restore property seized or deliver 
a man from prison, for the ultimate redrezs by a new trial mould coma 
too latc after the worst consequences of defeat had been suffered. I 
am disposed to adhere to the settled practice of the country, and there- 
fore think the judgment should be affirmed. 

HALL, J. I think in this case the court was right in not giving 
judgment on the bond given to keep the prison bounds, because, had it 
done so, the plaintiff, as this record shows, mould be entitled to "a 
double remedy, namely, one on that bond, and also one upon the pro- 
ceediugs had under the cwt iornr i ;  for a new trial had been granted on 
that, and the plaintiff, if he establishes his claim, will on that trial 
have another jud,gment. I think the first judgment mas done away by 
granting a new trial, and of cour,se the execution issuing from i t  is 
superseded. I see no injury likely to occur on that account, because 
the law directs that in granting a certiorari new security shall be taken 
for the debt, against which judgment may be entered up as security 
for an appeal. - 

HEXDERSON, J. I n  this case it is not necessary 40 consider the effect 
of the certiorari and supersedeas before a new trial is granted in the 
Superior Court, for upon this record it distinctly appears that before 
the motion on the prison bounds bond came on a new trial had been 
granted in the original cause, and that it had been ordered to\ be 
transferred to the trial docket. I am well satisfied that by this order, 
to wit, for a new trial i n  the Superior Court, all the consequences 
attending an appeal from the county to the Superior Court follow, 
aaniely, a total destructior, and annihilation of the judgment in the 

inferior court as if i t  had never been; and that the execution 
(56.1) which had issued thcreon was not only superseded, as that term 

is understood when applied to the process to stay proceedings 
which issue after the allowance of a writ of error, but the execution 
is rendered a perfect nullity, as if i t  had nelTer been issued; I think, 
therefore, that the judge did not err in refusing judgment on the motion 
on the prison bounds bond. A s u p e r s ~ d e a s  should be considered only as 
auxiliary to the writ which i t  accompanies or the purposes for  which 
the delay is required. If it be only to r ~ ~ i e i o  and e z a m i n e  the cor- 
rectness of proceedings in an inferior court, and to affirm or reverse 
them, as the case may require; there the mpersedeas  operates only to 
stay the proceedings in the situation in which it found them, but where 
the process is not barely to affirm or reverse the proceedings of the 
court below, but to annihilate and destroy them, and to examine the 
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case de noco,  as if such proceedings had never taken place; there the 
supersedecis, and most certainly when combined with the proceedings 
of the court ordering it, annuls entirely the proceedings of the inferior 
court ;  i t  does not barely stay the proceedings in  the situation in which 
it finds them, but certainly with the order of the Superior Court annull- 
ing  the proceedings, annuls everything done under them. The  certiorari 
i n  this case is substituted for an  appeal, which by accident or  some 
other cause the party is deprived of. What  may be i ts  effeot when 
used for  this purpose, accompanied by a supersedeas before the award- 
ing of the new trial i n  the court above, as  we have before said, it is  
not necessary to examine. B u t  when the new tr ial  is granted the whole 
proceedings become that for  which the certiorari was substituted, to wit, 
a n  appeal and a tr ial  de novo,  both on the law] and the facts, is had. 
This, when attained, either directly by a n  appeal or circuitously by a 
certiorari,  annuls the judgment of the inferior court, and of course 
everything done under i t .must  fall to the ground. 

The  capias ad satisfnciendum, the arrest of the defendant, (555) 
the bond to keep within the bounds of the prison, are means taken 
to enforce the performance of the judgment. When the object for 
which they were resorted to no longer exists, they must cease. There 
was nothing to pay, no judgment to satisfy and the defendant was left 
as  if he  had never been arrested. 

PEE CURIAM. Affirmed. 

Ci ted:  Otey  v. Rogers, 26 N.  C., 537.  

JOHN MOORE v. WILLIS. 

A. being much indebted, to defraud his creditors exchanged a negro girl 
with B. for a negro boy, and took from B. a bill of sale for the boy 
which conveyed him to A.'s infant son. Afterwards C. purchased the 
boy of A, and sold him to B., by whom he was sold to  the defendant. 
In an action for the slave, brought by the infant son against the defend- 
ant, the last purchaser, it was Held, that the defendant was not estopped 
by the deed from B. to the plaintiff A.'s infant son; that an estoppel 
being the conclusion of the truth, is not to be favored; that where there 
is no mutuality there can be no estoppel; and that estoppels preclude a 
party from controverting facts, not law; that in the case put, the de- 
fendant controverts no fact in the plaintiff's bill of sale, but insists that 
the fraudulent intention of the father, combined with the consideration 
moving from him, made the slave in question the property of the father 
as to purchasers and creditors; and this was mere inference of law. 
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APPEAI, from Danisl, J., at ROBESON. 
Detinue for negro sla1.e Jock. Plea, the general issue. Plaintiff 

claimed the slave by virtue of a bill of sale from James Smith to him- 
self, made 20 December, 1802; at  the time of this sale plaintiff was an 
infant;  this suit was commenced before he came of age. The defendant 
claimed also under a bill of sale from James Smith, and the following 
facts appeared in evidence: George Moore, father of the plaintiff, was 
much indebted, and being in possession of a negro girl, Kate, declared 

his intention to exchange her with Smith for Jock and to pro- 
(556) cure from Smith a bill of sale for Jock to his son, the plain- 

tiff; he assigned as a reason for this that he could not pay his 
creditors and that there were some of them he did not mean to pay; 
that if he made the exchange Jock might be retained by his son and be 
of service to him (George) during his life, and afterwards to his son. 
George Moore did make the exchange, and Smith gave the bill of sale 
under which plaintiff claimed. h few days after this exchange one 
Pittman obtained two judgments against George Xoore for S172, and 
the executions issuing thereon were returned ?zedla bona; after th i s ,  
Pittman purchased Jock of George BIoore for a valuable consideration 
and sold him to James Smith before mentioned, for a valuable consid- 
eration, and Smith sold him to the defendant for a valuable consid- 
eration. The defendant contended that the plaintiff's claim was 
founded i n  fraud. Another point made in the case was whether the 
defendant might give in evidence a registered copy of the deed from 
Willis to George Moore. 

Daniel, J., charged the jury that if George Moore designed and in- 
tended to defraud his creditors or subsequent purchasers when he made 
the exchange with Smith, yet if Smith 'did not know of his d'esign, and 
was not intentionally aiding him in the plan, then the defendant would 
not be estopped by the deed of sale from Smith to the plaintiff, but 
would be entitled to consider the sale from George Xoore to Pittman 
as good against the plaintiff; and the after circumstance of the negro 
Jock having been sold to Smith, and then to the defendant, could not 
prevent the defendant availing himself of all the rights which the law 
gave to Pittman, and if Smith was not concerned in the fraud (if any 
was conimitted) the defendant mas not estopped by Smith's deed to 
the plaintiff. Verdict for the defendant; new trial refused, judgment 
and appeal. 

(557) TAYLOR, C. J. Smith was a purchaser for a valuable consid- 
eration from Pittman, who was in possession of the negro under 
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a deed from George Xoore. Pittman was a creditor of George when 
the exchange took place, and one of those whom the conveyance to 
John Moore was designed to defraud; i t  was consequently void against 
him, and he might have levied his execution on the property and had 
it sold. But  if, instead of so doing, he thought proper to take it in 
part satisfaction of his debt, i t  was doing, by the agreement of tho 
parties, what the law would have enforced in another mode. The act 
against fraudulent conveyances was intended for the protection of credi- 
tors and others having actions and debts against the fraudulent alienor, 
and when i t  makes the conveyance valid against him i t  is that he may 
derive no benefit from the property in opposition to their interests; 
but when they claim fhrough him, the spirit of the act is obeyed. Pitt-  
man has a double claim, as a creditor and as a subsequent purchaser 
for a valuable consideration, opposed only by the claim of John Moore, 
the child of George, and a volunteer, who can only be favored at the 
expense of a claim more strong and meritorious. 

This is considering the case as if George Moore, instead of procuring 
a deed from Smith to John I\Ioore, had first taken a deed to himself and 
then conveyed to John;  and this view of the case places all the claimants 
under Pittman upon safe ground. As to the objection that Smith, and 
consequently his vendor, is estopped from denying the title of John 
Moore, it is believed that the doctrine of estoppel has no bearing upon 
this case. Willis does not deny that Smith made a deed to John 3Ioore, 
but contends that the title conveyed by it i s  at an end by t h ~  operation 
of lam7 and the act of the parties. While that title subsisted it would 
not have been competent for him or Smith to deny it, but the property 
being restored to the purposes from which the deed attempted to divert 
it, the estoppel is a t  an end. So in an ejectment by landlord 
against a tenant whose lease is expired, the tenant is not estopped (558) 
from showing that the landlord's lease is expired. 4 Term, 682. 

On the other question in this case i t  is clear that under the circum- 
stances stated a registered copy of the deed to George Moore from 
Willis was proper evidence, the defendant not having, and having no 
right to the original. 

HALL, J. I t  cannot be denied but that the title to the slave in dis- 
pute passed out of James Smith by his bill of sale to John Moore, the 
son. But I think the defendant's defense in this case is not weakened 
by that admission, because, according to the facts stated in this case, 
although the title passed out of Smith it did not vest in John Moore. 
Circumstances over which Smith had no control vested the right and 
title to the slave in  George Noore, the father, a t  least as far  as credi- 
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tors and others were concerned, and the title conveyed to Pittman by 
George Noore, and by Pittnlan to Smith, and by Smith to the defendant, 
is not contradictory to the title which passed out of Smith when he 
executed the bill of sale to John Moore, but sprung from it, is con- 
formable to it, and built upon it. I therefore think, for these reasons, 
that the verdict is right, and the rule for a new trial should be dis- 
charged. 

HENDERSON, J. An estoppel is the conclusion of the truth; it is, ' 

therefore, not to be favored, and it arises from solemn act, either of the 
party or of a jury or any other tribunal appointed by law to ascertain 
facts. Which, when once thus solemnly fixed, are forever conclusive 
on the parties and privies in all controversies between t h e m .  For 
estoppels are mutual, and where there is no mutuality there can be no 

controverting, not the law.  Facts being in themselves uncertain, 
(559) and resting in the knowledge of the parties, and to be shown by 

testimony, when once this solemn acknowledgment is made or 
found in manner aforesaid, i t  is ever after received as the real truth 
of the case, there being no touchstone by which the absolute truth can 
be ascertained, and also that there may be an end of litigation. But 
the law acts not upon the acknowledgment of the party; it is an open, 
notorious, and public rule. I t  is the same between A. and B. as it is 
between J3. and C. No acknowledgment of the party can alter or 
change it, or preclude them at all times from insisting on its due admin- 
istration. Thus, if A. bargain and sell to B. by indenture, he thereby 
affirms that he had title when he executed the deed, and should A, not 
have title at  the time, but afterwards acquire one in an action brought 
by him against B., B.'s title prevails not because 8. passed to him any 
title by his deed, for he had none then to pass, but because A. is pre- 
cluded from showing that fact. Rut if a person through consideration of 
natural love and affection give lands to a stranger or to an illegitimate 
child, he may recover those lands of the stranger or the child, for to 
do so he controverts no fact affirmed in the deed; for they may all be 
admitted to be true, and yet the title to remain where i t  was, for the 
facts therein affirmed are not sufficient to pass the title for  the want of 
a consideration. This is matter of law and will so be declared by the 
Court, notwithstanding any declarations in the deed by the party that 
the deed shall be effectual t o  pass the  estate. I n  the case now under 
consideration the defendant controverts no fact in the bill of sale to 
the plaintiffs, but he insists that the fraudulent intention of the father, 
combined with the consideration moring from him, makes the slave in 



N. (2.1 D E C E M B E R  TERM,  1823. 

question the property of the father as to purchasers and creditors. 
This  is mere inference of law from the facts. The  party cannot be 
estopped from showing the law. 

PER CURIAM. N o  error. 

C i t e d :  Pass v. Lee, 32 N. C., 414; Cutlzrell v. Hawkins, 98 N. C., 
205; IIallyburton 1). Slagle, 113 N .  C., 955. 

PRESIDENT, DIRECTORS, ETC., O F  THE BANK O F  CAPE FEAR 
v. JAMES SEAWELL. 

The notice required by law to be given to an indorser is good if it be suffi- 
cient t o  put the indorser on inquiry. No particular form is required; 
it may be in words or in writing, it may be read from a memorandum 
or letter, either written or printed, signed or unsigned, bearing the 
name of any o'ne or no one, for the person giving the notice adopts it as 
his own; and any person through whose hands a bill or note has passed 
may give notice to the drawer or his prior indorser of the dishonor of 
the bill, although the bill or note may not have been by him at that 
time taken up, and such notice may be given without his having then 
in his hands the protest. I t  is sufficient ( i f  a protest be necessary in a 
case) that there is one in fact. 

APPEAL from Daniel, J., at  Cumberland. 
Assumpsit brought against the defendant as indorser of a bill of 

exchange, as follotvs : 

$5,000. FAYETTEVILT~E, 7 December, 1818. 
Ninety days after sight of this, my first of exchange, second of same 

tenor and date unpaid, pay to the order of James Seawell five thousand 
dollars, ~yalue received, and place the same to account of 

Your very humble servant, 
D. OCHILTREE. 

To Samuel Murley, Esq., Charleston, S. C. 

The bill was indorsed by the defendant to J. R. Adam, and by h im 
indorsed to the Bank of Cape Fear,  and by that bank to the Planters & 
Mechanics Bank of South Carolina. On  1 2  December, 1818, the bill 
was accepted by the drawee, and on 1 5  March, 1819, was protested for  
nonpayment. On 19 March, 1819, the plaintiffs received a letter in- 
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closing the bill of exchange, the protest of the notary, and a notice 
addressed to '(J. Seawell, Esq.," in the following words, viz. : 

You will please to take notice, D. Ochiltree's draft on S, AIurley, 
accepted by him for 5,000 dollars 00 cents, on which note you are 
indorser, is placed in my hands from the Planters and Mechanics Bank 
for protest. It not being settled by the drawer, payment is expected 

from you immediately. JOHN HIKCRLEY MITCHELL, 
(561) CHARLESTORT, 15 March, 1819. Notary Public. 

The runner of the Bank of Cape Fear proved that on the same day 
on which the foregoing notice reached Fayetteville he, by direction of 
the officers of the bank, handed it to the defendant; that he never gave 
him any other notice, and that the name John Hinckley Mitchell was 
printed, and there was no notarial seal affixed to it. I t  was further 
proved that the defendant a few days after made application to the 
bank of Cape Fear to bring suit against the acceptor, to which they 
replied that lie was liable and more convenient to them; if he wished 
the acceptor sued he might take up the bill and bring suit himself. 

The protest which made part of the case purported to have been 
made on 15 March, 1819, at  the request of the Planters and Xechanics 
Bank of South Carolina; that to the demand of payment made on the 
acceptor, the reply was, "I cannot pay the bill, not having funds of the 
drawer"; and that written notices had been sent by mail to the drawer 
and the indorsers. 

The defendant pleaded the general issue, and on the trial below, be- 
fore Daniel, J., the question was principally whether the defendant had 
received legal notice of the nonpayment of the bill. 

The court in  its charge told the jury that th? plaintiffs were bound 
to make it appear in evidence that a demand had been made on the 
acceptor when the bill was payable, and on refusal of payment the 
defendant should have had notice in a reasonable time of that fact. 
That the act of Assembly of 1819 made the protest of the notary public 
p.m'ma facie evidence of the demand, and also p r i m  facie evidence of 

notice; the manner in which he had done the same was set forth 
(562) so that the court and jury could see that it was legally done, and 

done in a reasonable time. 
The court left i t  to the jury to say whether they could collect from 

the manner of the notary's protest that Seawell had notice of a demawd 
upon. the acceptor and refusal of payment in  a reasonable time; and if 
the protest, in. manner and form as it now stood, raised a presumption 
in  their minds that the defendant had been regularly notified; whether 
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the eridence of the runner of the bank did not rebut the inference that 
any other notice had ever been given to the defendant, except that 
stated in  the printed letter purporting to be from John H. Xitchell 
to James Seawell, and thereby rebut and overrule any presumption 
that might arise from the protest that a demand had been made, and 
reasonable notice given the defendant of such demand and refusal to 
pay by the acceptor. I f  it did they would find for the defendant. 

The court further informed the jury that if they should be of opinion 
that Seawell had not such reasonable notice as the law required, he 
would be still liable to pay the bill if he promised to pay the same, 
having a clear knowledge of all the facts which would have exonerated 
him from such liability; but if he made any promise to pay, after he 
might have been exonerated from the want of notice, if he was igno- 
rant of such acts, he wonld not be legally liable on such promise. Was 
any promise made? was the first question. 

The jury returned a verdict for the defendant; a new trial was moved 
for on the ground of misdirection by the court as to the lam of notice. 
New trial ref~lsed, judgment and appeal. 

Gaston for  pZain'tiff8. 
Ruflin and Mordecai for  defendad. 

TAYLOR, C. J. It seems to be agreed that there is no pre- (565) 
scribed form of notice, but that, as the only reason for requiring 
i t  is to give the indorser the earliest opportunity of resorting to the 
party liable to him, any notice from which he can reasonably collect 
the bill has been presented and not paid is sufficient. That the notice 
in  this case was calculated to apprise the defendant of the presentment 
and nonpayment of the draft, and that he could not possibly be misled 
by it seems to me apparent from the circumtsances of the case. The 
bill is dated 7 December, 1818, and is accepted in Charleston the 12th 
of the same month, payable ninety days after sight, consequently i t  
was due, allowing for the three days of grace, 15 March. Now the 
notice is dated the 15th) and coming from and signed by a notary public, 
who tells the defendant that payment is expected from him immediately, 
must haTe forcibly convinced him that a demand of payment had been 
made on the acceptor. Every merchant would anxiously watch the 
progress of a transaction to so large amount, and would know that he 
could not be looked to for payment, unless a demand had been made 
on the acceptor. That, in point of fact, the notice did answer the 
purpose for which i t  was intended is further apparent from the 
defendant's application to the bank; for how could they sue the (566) 
acceptor unless he had refused to pay the money when due? 

315 
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The authorities generally tend to establish the position that the notice 
is sufficient if under all circumstances i t  is sufficient to put the indorser 
on i n q ~ ~ i r y ;  and that is properly a question of fact for the jury to 
decide. Prudy v. Xeixas; 2 Johns Cases, 337. I am therefore of 
opinion that a new trial be granted. 

H m n ~ n s o x ,  J. Any person through whose hands a bill or note has 
passed may give notice to the1 drawer or his prior indorser of the dis- 
honor of the bill for his protection and indemnity, although the bill 
or note may not have been by him at that time taken up. And such 
notice may be given, as is almost universally the case, without his 
having then in his hands the protest, which may be the evidence of the 
bill's having been dishonored. I t  is sufficient (if a protest be necessary) 
that there be one in fact. Nor has the law prescribed any particular 
form of notice. All that is required is that the party be apprised of 
the {act of nonpayment. I t  may be in words, i t  may be in writing, 
it may be read from a memorandum or letter, either written or printed, 
signed or unsigned, bearing the name of any one or of: no one, for 
the person giving the notice adopts i t  as his own. The only question 
in  this case, therefore, is, Did the runner of the bank act as the agent 
or servant of the bank. and was that known to Seawell? Or  did he act 
as an oficious intermeddling stranger? I f  in the first capacity, it was 
the same as if the bank itself had, in words, given Seawell the same 
information as was contained in the printed letter, which the runner 
delivered to him. I t  should therefore have been left to the jury by 
the court, whether the runner of the bank acted as the servant or 

agent of the bank in this particular or as a mere disinterested 
( 5 6 7 )  stranger. I f  in the first capacity Seawell could not but regard 

it as a notice from his indorsee. If in the latter capacity he 
might look 011 it as an idle rumor or a malignant falsehood. This view 
of the case excludes entirely the necessity of the notary's sign manual, 
and his notarial seal being affixed to the letter for the notice in this 
case derives its validity as coming from the bank and not from the 
notary; although by our lam it was competent for him also to give 
notice au the agent of all concerned. Seawell appearing a few days 
after at the bank and requesting the acceptor to be sued was matter for 
the cor~sideration of the jury in ascertaining in what charactelr he 
viewed the runner of the bank to act. The Court has nothing to do 
with it. 

The jury being misdirected, I think a new trial should be granted. 

HALL, J., concurred. 
PEE CURIAM. New trial. 
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PRACTICE 

DOE ON DE~\IISE OF TE-GAN-TOSSEE V. ROGERS & BROWN. 
From Buncombe. 

Attachmed for  Contempt. 

T/i7ilson read an affidavit stating that  a t  Buncombe Superior Court, 
S p i i l g  Term, 1823, an action of ejectment was tried between an  Indian  
named Te-gan-tossee and Rogers & Brown; that there was a verdict 
and judgment for the plaintiff, from which the defendant appealed to 
this Court, but the transcript of the record never was sent u p ;  that  the 
affiant applied to the clerk of Buncombe Superior Court (who by special 
permission of the court was defendant's counsel in the suit) to 
know wherefore the) yecord had not been sent up, to which the (568) 
clerk replied that he would not send it became the judge had 
not made a correct statement of the case or words of a similar import. 
The afiant  further swore that a t  the last Superior Court of Buncombe 
he applied to the clerk to make out the case fbr the Supreme Court, 
but xhat i t  was not done; he  then delivered to the clerk a letter from 
one of the plaintiff's counsel, which affiant first read. This  letter 
demanded that  the record should be made out without delay, but it has 
not yet been done. 

On this affidavit, Wilson moved for a rule on the clerk to show 
cause wherefore a n  attachment should not issue against him for a 
contempt, which the Court granted. 

ELLAR v. RAY.-From Ashe. 

The execution from a justice binds lands from the time of the levy, and an 
order of sale subsequently made has relation back to that period. 

CASE brought by plaintiff against the defendant, sheriff of Ashe 
County, to recover from him the sum of $65, which i t  was alleged the 
defeudnut had received on two executions, which had been issued at 
the instance of the plaintiff against one Brown. The facts were that  
on 8 July,  1821, two executions issued in  favor of the plaintiff against 
B r o n i ~  for  the sum of $32.50 each, and on the 4th of the following 
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October these executions were levied on the lands of Brown. On the 
succeeding day, 5 October, George Bower sued out two executions against 

Rrown for $68 each, which were levied on the same day on 
(569) Brown's lands. These several executions were returned at the 

same term to 9she County court, orders of sale were made in 
each, and writs of venditioni exponas accordingly issued, all of which 
came to the defendant's hands at  the same time. Defendant, by virtue 
of the writs, sold the land for the sum of $156. On these facts plain- 
tiff's counsel prayed the court to instruct the jury that as plaintiff's 
executiorls were issued and levied before the date of Bower's executions 
plaintiff was entitled to have his first satisfied out of the sale of the 
land. This the court declined, and the jury was instructed that the 
money must be apportioned among the writs of ven. ex. A verdict 
Lvas returned for plaintiff for $40. A new trial was prayed and' re- 
fused, and from the judgment rendered plaintiff appealed to this Court. 

Wilson for plaintiff. 

TAYLOR, C. J. The plaintiff claims by virtue of a prior levy of two 
executions issuing from a justice's judgment against Brown, who claims 
under a posterior levy. The executions were all returned to the same 
sessions of the county court, and judgment was then given that the 
land should be sold. I t  is impossible to distinguish this case from 
Ladh u. Gibson, 5 N.  C., 366, in which it was decided that the execu- 
tion from a justice bound the land from the time of the levy, and that 
an order of sale subsequently made had relation back to that period. 
We see no reason to disturb that judgment, believing i t  to be founded 
on right principles, and it must govern the decision in this case. There 
must consequently be a 

PER CURIAM. S e w  trial. 

Cited: Frost v. Etheridge, 12 N.  C., 44; Parish v. Tzimer, 27 N .  C., 
282. 

(570) 
JACOBS v. FARRALL.-From Iredell. 

When a defendant admitted the justice of an account, an action on which 
would have been barred by the statute of limitations, but at the same 
time produced an account of equal amount against the plaintiff, which 
he (defendant) alleged was correct, it was Held, that all the defend- 
ant said must be taken together and left to the jury to believe such part 
as they might think proper. 
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ASSLTMPSIT for goods sold and delivered. Pleas, the general issue. 
payment, set-off, and tho statute of limitations. The plaintiff on the 
trial, to prove his account, produced one Harbin, who swore that he 
produced to the defendant the account and read over the items to him; 
and that the defendant admitted its correctness. This admission was 
made within three years before suit was brought, but at  the same time 
that it was made defendant alleged thai he had an account of equal 
amount against the plaintiff', which he produced, but plaintiff, who was 
present, denied that i t  was just. The court instructed the jury that 
the adn~ission of the defendant, if the witness was believed, was suffi- 
cient evidence of an acknowledgment within three years, and that the 
acconnt produced by the defendant was not proved by his declaration, 
but niust be proved by other evidence. A verdict was returned for the 
plaintiff for the amount of his account. A new trial was refused and 
judgmerlt rendered, whereupon defendant appealed. 

TAYIOR, C. J. The opinion of the court below is excepted to because 
the judge separated the admission of the defendant by making that 
part which acknowledged the plaintiff's account to be just evidence' 
against the defendant, and rejecting that part which asslerted 
he had an account of equal amount against the plaintiff, which (571) 
the court required the defendant to prove by other evidence. 

This opinion is certainly at variance with the whole current of au- 
thorities, which uniformly establish the principle that the whole of an 
admission must be taken together, to the end of discovering the true 
meaning and sense of the party making it. It is highly reasonable and 
just that i t  should be so since, if a man will honestly charge himself 
with a debt which it could not be proved he owed, he seems entitled 
to credit when he swears in his own discharge. I t  was decided so long 
ago as the time of Hale, "that the confession of a party must be taken 
whole, m d  not by parts; as if to prove a debt, it be sworn that he con- 
fessed it, but, withal, he said at the same time that he paid i t ;  his 
confession shall be valid as to the payment as well as that he owed it." 
Trials per Pais., 363. This rule has uniformly prevailed at law as to 
the admission of the confession, but i t  still rests with the jury to decide 
whether they will believe the whole of i t ;  for the matter of discharge 
may be rendered so improbable by circumstances as to make it unworthy 
of credit, while the other part may be sufficient to charge the defendant. 
H e  might allege, for example, that he had paid the debt in presence of 
several witnesses, none of whom, when called upon, would confirm his 
statement. There is no difference in this respect between courts of law 
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and equity; but the difference' is  between pleading and evidence, for if 
an  answer in  another cause is  introduced by way of evidence in Chan- 
cery, the whole of i t  must be, read, a s  i t  would be i n  a court of law. 
But  when an answer is put in issue the defendant must prove all the 
facts on which he  relies for a discharge, while the plaintiff may avail 
himself of every admission which he thinks material. So if i n  a court 
of law the plea confesses the matter i n  demand, but avoids i t  by other 

circumstances, the proof of avoidance lies on the defendant. 
( 5 7 2 )  13 Vesey, 47 ; 2 Ball and Beattie, 382. And the principles which 

govern the reading an answer in  evidence in a court of law apply, 
though in a different degree, to every other confession; and it may be 
affirmed that  no principle in the law 
lished than that  if you rely upon the 
take the whole confession together. 

PEG CURIAX. 

Cited: Walker v. Pen8tress, 18 N. 

of evidence is more firmly estab- 
confession of the party you must 

New trial. 

C., 18. 

BRITTAIN v. SMITH.-From Buncombe. 

A, sold to B, a negro boy defective in his eyes, and it was afterwards agreed 
between the parties that if A., who was going to Charleston, should 
bring back with him a negro boy, he would let B. have him, and would 
take back the defective negro. A, did bring back from Charleston a 
negro boy, and sold him to a third person. In an action brought by B. 
against A. on this agreement, it was Held, that the delivery of the de- 
fective negro was to be an act concurrent with the delivery of the one 
brought from Charleston, and that neither party could sue upon the 
contract without averring and proving a tender or readiness to perform 
his part. 

ASSUMPSIT, and the declaration contained two counts: the first, framed 
on a warranty that  the sight of a negro boy would not  be lost or de- 
stroyed by a disease with which they were affected; and the second, on 
a mutual promise to exchange negroes. 

The  evidence was tha t  the plaintiff, being about to purchase a negro 
boy from the defendant, wished him to warrant  tha t  a defective eye 
which the negro had would not become perfectly sightless; and to 
plaintiff's request defendant replied, "There is no doubt of the eye, i n  
m y  opinion"; the plaintiff then took the; boy and gave $400 for him. 
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The disease increased upon the eyes of the boy until he became ( 5 7 3 )  
of small value, when the defendant, who was on his way to 
Charleston, stopped at the plaintiff's house, and there, together 
with the plaintiff, examined the negro's eyes. Plaintiff asked defend- 
ant if he intended to bring negroes back with him from Charleston, 
and understanding that he did i t  was agreed between the parties that 
if defendant brought back a negro boy with him he would let the plain- 
tiff hare him and take back the blind one if the boys were of equal 
size; but should the boy brought from Charleston be the larger, then 
plaintiff was to pay defendant the difference in value, considering both 
boys sound. Defendant did bring back another boy and sold him to a 
third person; plaintiff thereupon brought suit, but made no tender 
of the defective boy before issuing his writ. 

The jury, under the charge of the court, found that there was no 
warranty as laid in the first count, but that the defendant did assume, 
as charged in the second, and gave damages for the plaintiff $492. A 
new trial was moved for and refused, and judgment rendered, where- 
upon defendant appealed. 

Gaston for efendhmt. 
Wilson contra,. 

T n n o ~ ,  C1. J. The contract between these parties, if there bk one, 
wis that if the defendant brought back a negro boy with him from 
Charleston he would let the plaintiff have him in exchange for the 
defective one. The defendant did bring a boy back; and the question 
is whether the plaintiff can sue him without averring and prov- 
ing that he te'ndered the boy to the defendant, or that he was dis- ( 5 7 5 )  
charged from it by the act of the defendant! 

I t  is evident that the acts to Ee done respectively by the plaintiff and 
defendant were mutual, and were to be performed at the same time. 
The consideration of the defendant's promise was not the plaintiff's 
promise to deliver the defective negro, but an actual delivery or a legal 
discharge from it. I n  such cases i t  is essential that the plaintiff aver 
his readiness to perform his part, and either show that the defendant 
neglected to attend when necessary, or refused to perform his part or 
discharged the plaintiff from the performance. 2 Saunders, 352, n. 3. 
The delivery of the defective negro was to be an act concurrent with 
the delivery of the one brought from Charleston, and neither party 
could sue upon this contract without averring and proving a tender or 
readiness to perform his part. It certainly was not the intention of 
the parties that the defendant should deliver the negro, and trust to the 
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plaintiff's giving him the other a t  some, future time. The plaintiff 
is supposed to declare against the defendant without showing that he 
was ready to perform his part of the agreement, and the defendant 
answers, "I brought a negro boy from Charleston, and I did not deliver 
him to you because you do not say that you are ready to deliver the 
defective negro to me; and if you were not ready I am not bound to 
deliver mine." I f  the plaintiff has any excuse for the nonperformance 
of his part of the contract, i t  ought regularly to be stated in the declara- 
tion, and, for the furt-herance of justice, as not declaration is sent up, 
we are disposed to consider one as filed suited to the truth of the case. 
The case states that the defendant sold the boy he brought up before 
the suit was brought; but how long he kept him in possession, or 

whether he sold him as soon after he came from Charleston as 
(576) to render a tender nugatory on the part of the plaintiff, cannot 

be collected from the case. 
I t  is true that after a verdict the omission of a tender of an excuse 

for not tendering, may in some cases be aided by the common law in- 
tendment that everything may be presumed to have been proved which 
was necessary to sustain the action, since a verdict will cure a case 
defectively stated. But in this case such a presumption would be con- 
trary to the fact stated in the case that 'Lthe plaintiff did not tender the 
defectire boy to the defendant." Whether he had a legal .excuse for 
not so doing we are not sufficiently informed with facts to enable us to 
decide. I t  can only be said that such facts do not appear. There 
must be a new trial. 

HALT> and HENDERSON, JJ., concurred. 
PEI~ CERIADI. New trial. 

GRAVES v. CARTER.-From Caswell. 

Parol evidence shall not be received to contradict an averment, in a deed, 
of the payment of the purchase money. 

ASSULIPSIT to recover the balance of the purchase money of a tract 
of land, which i t  was alleged plaintiff had sold to defendant. The pleas 
were the general issue and the acts of 1819, entitled "*4n act to make 
void par01 contracts for the sale of land and slaves." Upon the trial 
below the plaintiff prooed that he and the defendant had entered into 
a par01 agreement for the sale and purchase of a tract of land, and 
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that it was agreed between them that the land should be surveyed, that 
a deed should be then made, and the purchase money paid by delivering 
to the plaintiff a bond which defendant held against Thomas 
Haralson, for $600, and interest thereon, and for the balance (577)  
a note negotiable and payable a t  the Milton branch of the Rew 
Bern Bank. After the land was surveyed the plaintiff made and 
executed a deed and delivered it, with a plat of the survey, to Bedford 
Brown, who was, as he alleged, agent, of the defendant to receive the 
deed. Tile deed remained in Brown's possession for ten or twelve days, 
when he went to the defendant's house and informed her that the 
plaintiff was anxious to close the business, and asked her for the bond 
of Haralson; she gave it to him, and he afterwards delivered it to the 
plaintiff. .Brown at this time did not give her plaintiff's deed, but 
thought i t  probable that he mentioned to her the fact of his having it. 
Some days afterwards the defendant informed Brown that she would 
not comply with the contract or receive the deed, and it remained in 
Brown's possession until the trial of the cause. 

On the trial plaintiff gavel the deed in evidence, and i t  contained a 
recital that for and in consideration of the sum of $2,538, to him in 
hand paid by the defendant, "the receipt whereof is hereby acknowl- 
edged," he, the plaintiff, bargained and sold to the defendant the tract 
of land, etc. For  the defendant i t  was contended: (1) That Bedford 
Brown could not be constituted an agent to accept the deed except by 
some writing signed by the defendant. (2)  That if his acceptance of 
the deed did bind the defendant no parol evidence ought to be received 
to contradict the avernlent of the deed that the purchaee money was 
paid to the defendant. This objection was overruled by the court, and 
parol evidence was admitted to show that the balance of the purchase 
money had not been paid, and the court instructed the jury that if the 
evidence satisfied them that the defendant had appointed Bedford 
Brown her agent to accept the deed, though the said appointment were 
not in writing, she was bound by his acceptance. A verdict was re- 
turned for plaintiff, and the case stood before this Court on a rule to 
show cause wherefore a new trial should not be granted. 

Murphy in support of the rule. 
Rufln contra. 

TAYLOR, C. J. Rrocket v. Poscue, 8 N. CI., 61, wherein this (580) 
point occurred, was decided in conformity with the clear rule 
of law that parol evidence shall not be received to contradict a deed; 
and however reluctant the court may be to apply a rule which produces 
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injustice in the particular case, yet the community is benefited up011 
the whole by an adherence to the law. I n  addition to the authorities 
cited in that case may be added Rountree I . .  Jacob,  2 Taunt., 141, 
where i~ was held that in an action for money had and received, if the 
defendant shows a deed of assignn~ent of the money to himself, and a 
'eceipt for the consideration money indorsed, it is a good discharge, 
though there is strong evidence of suspicion that the consideration is 
falsely recited, and that the money never mas paid. Though in a court 
of eqnity the vendee, who pays no part of the purchase money, mill be 
considered as a trustee; yet in law the receipt cannot be got over, unless 
it is merely fraudulent. I-Ie~zderson v. W i l d ,  2 Campb., 561. There 
must be a 

FER CURIARI. New trial. 

Crifed: 8. c., 12 N. C., 7 5 ;  Rice v.  carte^, 33 N. C., 300; Xhc~to v. 
Williams, 100 3. C., 280. 

STATE v. SIMPSON.-From Columbus. 

A witness on a trial cannot be asked i f  he has not, in conversation, stated 
the facts of the case otherwise than he now deposes. 

THIS case came a second time before the court, it not appearing from 
the certificate sent from this Court that any order or decision had been 
made here on the motion for a new trial. 8. v .  Siw~pson, ante, 460, 
and now another point was stated on the record sent up. On the trial 
below defendant's counsel asked a x~itness on the part of the prosecution 
if she bad not held con~ersations with others, in which she stated the 
facts otherwise than as she now did. The court below would not per- 

mit the witness to answer the question, and this formed the 
(551) ground of a motion for a new trial. 

The Attorney-General f o ~  the State. 

TAYLOR, C. J. The tendency of the question put to the witness in 
this caw was to invalidate her credibility and to cast a shade upon her 
moral character, but such e~~idence ought to be drawn from other sources 
than t h ~  witness himself. I t  is against first principles to compel a man 
to accuse himself of a crime, and to enforce an answer to such questions 
monld tend to deprive the citizens of that protection which the law 
affords, and materially ohst~uct the administration of justice. 

324 
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I t  is clearly ertablished that a witncss cannot be compelled to answer 
any question tending to rentlcr him the sihject of a criminal accusation; 
nor to answer intcrrogations haring a direct tendency to subject him 
to penalties, or having such a connection with them as to form a step 
towards it. 4 Esp., 117; 16 Verey, 59. 

Tt was for a long time doubted whether a witncss was obliged to 
admit or answer to arly mzltter which tended to lessen his moral csti- 
ination, although it did 'not involve an indictable offense, but it seems 
now to be settled that he cannot. 3 Campbell, 519. Thus, a woman 
profiecuting for a rape cannot be sskcd whether she is a woman of a 
dissolute character, nor can other witnesses be called to prove it. The 
principle of these cases applied to the question before us, which I think 
the witness was not bound to answer. 

The other judges concurred. 
PER CURIAAI. No error. 

( 5 8 2 )  
STATE v. HALE. 

A battery being committed on a slave, no justification or circumstances at- 
tending it  being shown, is an indictable offense. But every battery on 
a slave is not indictable, because the person making it  may have matter 
of excuse or justification, which would be no defense for committing a 
battery on a free person. Each case of this sort must, in  a great de- 
gree, depend on its own circumstances. 

Apmar, from Dnniel, J., a t  CUMBERLAXD. 
Indictment charging the defendant with having committed an assault 

on a slave, and with inhumanly beating, wounding, etc. 
The jury below found that the defendant committed personal vio- 

lence on the slave mentioned in the indictment by striking him, and 
whether this amounted to the offense charged they refefred i t  to the 
court to decide. Whereupon UanicJ, J., rendered judgment for the 
defendant, and the State, by Mr. Solicitor Troy, appealed. 

TAYLOR, C. J. The indictment in this case is  for an inhuman assault 
and battery, but the special verdict states that the defendant struck 
the slare. The question, therefore, presented to the Court is whether 
a battery committed on a slave, no justification or circumstances at- 
tending it being shown, is an indictable offense. 

As there is no positive law decisive of the question a solution of i t  
must be deduced from general principles, from reasonings founded on 
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the common law, adapted to the existing condition and circumstances 
of our society, a i d  indicating that result which is best adapted to gen- 
eral expedience. Presumptive evidence of what this is arises in some 

degree from usage, of which the Legislature must have been long 
(583) since apprised by the repeated conviction and punishment of 

persons charged with this offense. 
I t  would be a subject of regret to every thinking person if courts of 

justice were restrained by any austere rule of judicature from keeping 
pace with the march of btmignant policy and provident humanity, 
which for many years has characterized every legislative act relative 
to the protection of slaves, and which Christianity, by the mild diffu- 
sion of its light and influence has contributed to promote, and even 
domestic safety and interest equally enjoin. 

The wisdom of this course of legislation has not exhausted itself 0x1 

the specific objects to which i t  was directed, but has produced wider 
and happier consequences in securing to this class of persons milder 
treatment and more attention to their safety; for the very circunz- 
stance of their being brought within the pale of legal protection has 
had a corresponding influence upon the tom of public feeling towards 
them, has rendered them of more value to their masters, and suppressed 
many outrages, which were before but too frequent. 

Tt is, however, objected in this case that no offense has been com- 
mitted, and the indictment is not sustainable, because the person as- 
saulted is a slave, who is not protected by the general criminal law of 
the State; but that, as the property of an individual, the owner may 
be redressed by a civil action. 

But though neither the common law, nor any other codc yet devised 
by man, could foresee and specify every case that might arise, and thus 
supersede the uso of reason in  the ordinary affairs of lifc, yet it fur- 
nishes the principles of justice adapted to every state and condition of 
society. I t  contains general rules fitted to meet the diversified relations 
and various conditions of social man. Many of the most important 
of these rules are not set down in any statute or ordinance, but depend 

upon common law for their swpport; of this description is the 
(584) rule that breaking the public peace is an ofiense, and punishable 

by fine and imprisonment. 
An assault and battery is not indictable in any case to redress tho 

private injury, for that is to be effected by a civil action; but bccause 
the offense is injurious to the citizens at large by its breach of the 
peace, by the terror and alarm it excites, by the disturbance of that 
social order which it is the primary object of the law to maintain, and 
by the contagious example of crimes. 

326 
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The instinct of a slave may be, and generally is, tamed into sub- 
semrience to his master's mill, and from him he receives chastisement, 
whether i t  be merited or not, with perfect submission, for he knows 
the extent of the dominion assumed over him, and that the law ratifies 
the claim. But  when the same authority is wantonly usurped by a 
stranger, nature is  disposed to assert her rights and to prompt the 
slave to a resistance, often momentarily successful, sometimes fatally so. 

The public peace is thus broken as much as if a free man had been 
beaten, for the party of the aggressor is always the strongest, and such 
contests usually terminate by overpowering the slave and inflicting on 
him a severe chastisement, without regard to the original cause of the 
conflict. There is consequently as much reason for making such offenses 
indidctable as if a white man had been the victim. 

A wanton injury committed on a slave is a great provocation to the 
owner, awakens his resentment, and has a direct tendency to a breach 
of the peace by inciting him to seek immediate vengeance. I f  resented 
in  the heat of blood i t  would probably extenuate a homicide to man- 
slaughter upon the same principle with the.case stated by Lord Hale, 
that if A., riding on the road, B. had whipped his horse out of the 
track, and then A. had alighted and killed B. 

These offenses are usually conmitted by men of dissolute (585) 
habits, hanging loose upon society, who, beling repelled from 
association with well disposed citizens, take refuge in  the company of 
colored persons and slaves, whom they deprave by their example, em- 
bolden by their familiarity, and then beat, under the expectation that 

. a slave dare not resent a blow from a white man. 
I f  such offenses may be committed with impunity the public peace 

will not only be rendered extremely insecure, but the value of slave 
property must be much impaired, for the offenders can seldom make 
any reparation in  damages. 

Nor is i t  necessary in any case that a person who has received an 
injury, real or imaginary, from a slave should carve out his own justice, 
for the law has made ample and summary provision for the punishment 
of all trivial offenses committed by slaves, by carrying them before a jus- 
tice who is authorized to pass sentence for their being publicly whipped. 
1 Rev. Code, 448. This provision, while i t  excludes the necessity of 
private vengeance, would seem to forbid its legality, since it effectually 
protects all persons from the insolence of slaves, even where their mas- 
ters are unwilling to correct them upon complaint being made. 

The common law has often been called into efficient operation for the 
punishment of public cruelty inflicted upon animals, for needless and 
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wanton barbarity exeicised even by masters upon their slaves, and for 
various violations of decency, morals, and comfort. Reason and 
analogy seem to require that a human being, although the subject of 
property, should be so far protected as the public might be'injured 
through him. 

For all purposes necessary to enforce the obedience of the slave, and 
to render him useful as property, the law secures to the master a com- 
plete authority over him, and i t  will not lightly interfere with the 
relation thus established. I t  is a more effectual guarantee of his right 

of property when the slave is protected from wanton abuse from 
(586) those who have no power over him; for it cannot be disputed 

that a slave is rendered less capable of performing his master's 
service when he finds himself exposed by the law to the capricious vio- 
lence of every turbulent man in  the community. 

Mitigated as slavery is by the humanity of our laws, the refinement 
of manners, and by public opinion, which revolts a t  every instance of 
cruelty towards them, it would be an anomaly in the system of police 
which affects them if the offense stated in  the verdict were not indict- 
able. At the same time i t  is undeniable that such offense must be con- 
sidered with a view to the actual condition of society, and the differ- 
ence Between a white man and a slave, securing the first from injury 
and insult and the other from needless violence and outrage. From 
this difference i t  arises that many circumstances which would not con- 
stitute a legal provocation for a battery committed by one white man 
on another would justify it if committed on a slave, provided the bat- 
tery were not excessive. I t  is impossible to draw the line with preci- 
sion or lay down the rule in  the abstract; but, as was said in  Tcicket's 
case, the circumstances must be judged of by the court and jury with 
a due regard to the habits and feelings of society. But where no 
justification is shown, as in  this case, I am of opinion the indictment 
is maintainable. 

HALL, J. I concur in the opinion given. I think it would be highly 
improper that every assault and battery upon a slave should be con- 
sidered an indictable offense, because the person making. it might have 
matter of excuse or justification on his side which could not be used as 
a defense for committing an assault and battery upon a 'free person. 
But where an assault and battery is committed upon a slave without 
cause, lawful excuse or without sufficient provocation, I think i t  amounts 

to an indictable offense. Much depends upon the circumstances 
(587) of the case when i t  happens; these circumstances are ndt set 
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forth in this case, aud I think it material that they should appear. I 
therefore think the judgment of thc court below should be reversed, and 
a new trial granted for that purpose. 

HI':RTI)ERSON, J., C O I I C L I I T ~ ~ .  

PER CURIAM. Reversed. 

Cited: 8. v. Mann, 13 N.  C., 263, 264; X. v. Xamucl, 19 N. C., 184; 
8. v. Jarrott ,  23 N.  C., 8 3 ;  8. v. Caesar, 31 N. C., 403, 410, 413; 
b'. v. Kcnnedy. 169 N. C., 294. 



I N  THE SUPREME COURT. [9 

IN EQUITY 

DANIEL v. McRAE.-From Wake 

Indorsers on accommodation paper for the benefit of a third person, where 
there is no special agreement between such indorsers, and where neither 
is benefited, are to be considered cosurreties; and, therefore, where A. 
and B. became at several times indorsers on a note made for the benefit 
of C., on which C .  by discounting at a bank received the maney, it was 
Held, that B., against whom the bank recovered, and who was the last 
indorser, was entitled to call upon A. for one-half only of the sum 
recovered by the bank; and that every indorsement is but prima facie 
evidence of the purchase of a note, and the contrary may be shown. 

THE coniplaint as set forth in thc bill was that the complainant had 
indorsed for the accommodation of one Lucas a promissory note, nego- 
tiable and payable at the office of the Bank of the United Statcs, in 
Fayettevilie, for about the sum of $900; that after such indorsement 
he redelivered the paper to Lueas, who applied to the defendant to 
indorse tho same, as the rules of the bank required two indorsers before 
discounting any paper. The bill stated that MeRae indorsed a t  the 
request and instance of Lucas alone, and not of the complainant, and 
the paper was discounted at  bank for the sole benefit of Lucas. The 
note, when it came to maturity, was protested for nonpayment, and 
was paid and satisfied by McRae, who then commenced suit upon i t  
against the complainant, contending that, as last indor,ser, he had a 
remedy gainst complainant as a prior indower for the full mount of 
the note. The complainant being willing to do what hc believed equity 
required, paid to the agent of McRae one-half of the principal and 
interest then due on thc note, and i t  was agreed between the attorneys 
of the partics rcspectively that the snit should proceed to try the ques- 
tion of complainant's liability for more than one-half of the amount 

of the note, and, further, that to avoid nnnecelssary expense, the 
(591) suit should abide the determination of one then p e ~ ~ d i n g  in the 

Supreme Court, which was said to be similar in its nature; that 
afterwards, however, and notwithstanding this agreement, a judgment 
was rendered in the suit against the complainant for the full amount 
of the note a t  a time when neither of the attorneys who had entered 
into the agreement before stated were in  court; that on this jud'gment 
(of the existcrice of which complainant was ignorant until after the 
adjo~rnmerit  of the court in which it was rendered) an execution had 
issued. The complainant further stated in  his bill that he had pro- 
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cured an assignment of a part of the property of Lucas to secure him- 
$elf in his indorsement that he doubted his title thereto, that he was 
i p o r a n t  of the value thereof, and that he always had been and was yet 
willing to give the defendant a full share of the benefit of such assign- 
ment. The bill prayed an in,junction and relief gcncrally. 

The answer affirmed that dciendant indorsed the note upon the faith 
of the rc~sposisibility of the coinplainant's prior indorsement, and posi- 
tively denied any understanding or agreement between himself arid the 
complaiirant that they should become bound as cosureties for Lucas 
on the cote. I t  admitted that judgment was obtained against the com- 
plaiiit~nt by defeirdant for tho full anlount of the note, and stated that 
since the judgment the execution had been credited by the amount of 
one-half of the note, which complainant had paid. I t  denied that any 
lindue advantage was taken of complainant in obtaining the judgment, 
and also that any agreement was ever made, as set forth, that the suit 
should abide the decision of the Supreme Court on a similar question. 

I t  was further insisted that the complainant had complete rerncdy 
at law. 

12ti.fiiila f o r  complccin,ant. 
Souwell contm. 
C w i n  advisuri vult. 

~IALI., J. Thc facts in this case are but few. The qucstion is 
whethrr Daniel is bound to pay the full amount which the note given 
by Lucas to him calls for or only a moiety of that sum. I think the 
same principles should govcrn the case as if it was decided in a court of 
law, because the reason why this court assumes jurisdiction is that 
Daniel, owing to particular circumstances, did not make a defense 
at  law. 

When the mote was given to Daniel there was no obligation on Lucas 
to pay it, because it was given on no consideratiorr; the samc remark 
may be made when i t  was indorsed by Daniel to McRae. McRae could 
not have effected a recovery against Daniel, because he had given noth- 
ing for i t ;  nor was there any liability upon any person, after the 
indorsement, for accommodatiosr made by McRae, until i t  was accepted 
by the bank, and by them discountcd. At that time Lucas became 
absolutcly bound to pay it, and both &Rae and Daniel became sccuri- 
ties for him. Lucas became bound because he received the money from 
the bank; McRae and Daniel became bound as his securities because 
he received it by their means and a t  their request. When McRac paid 
the debt to the bank he paid it as the security of Lucas. Had he pur- 
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DANIEL 'U. MCRAE. 

chased the note from Daniel for value, and then iildorsed it to the bank 
for value, and had either he or Lucas, by his consent, received the 

money raised upon it, and then Lucas had failed, and he had 
(601) been obliged to pay the money due to the bank, there could he 

110 doubt but he could recover the full amount against Daniel. 
There wnuld be the same result if he had paid for the note to Lucas, 
by the consent of Daniel. I n  either of these cases he would have had a 
remedy upon Daniel's indorsemerlt for full indemnity, and this remedy 
would 6c authorized by the well known rules of law established in the 
mercantile world, with regard to bills of exchange and negotiable papers. 
I admit that the form of the note and the iridorsen~ents on it, without 
going further, would lead to the same remedy. Every iiidorsemerlt is 
a p r i m a  facie evidence of a purchase of the note; but the contrary 
may be shown. I n  the present case it appears that McKae gave noth- 
ing for the note, and when he indorsed it he stood in the same situation 
with Daniel; i t  never had belonged to either of them when the bank 
discounted it and paid the money to Lucas; i t  was, in  their hands, 
evidence of a debt both against the maker and the indorsers, and they 
had their remedy accordirgly. I f  either indorser paid it, he had a 
remedy against Lucas for thc full amount, but against the other indorser 
for a moiety only, and that upon a principle of justice and equity that, 
as they both stood in thc same situation as casureties, there could be no 
reason v h y  one should be compelled to bear a greater burden than 
tho other; their indorsements were both gratuitous, and on that aecomlt 
when made, a prius  or poslerius, gave no rule of liability. 

I t  mag be further obserwd that had not McRae or some other person 
indorsed the note Daniel's liability would have never happened, for the 
bank would not receive i t  without another indorser. 

I t  is said that in  a case similar to the present tbe court, in giving 
judgment for the plaintiff, relied upon the cases of Smith 11. R n o r ,  
3 Esp., 46. and Chc~~1c.s 11. M a r s t l ~ ~ ~ ,  1 Taunt., 224. I allude to l trowil 
v. -Watt, 7 Johnson, 361. I n  both those cases the plaintiffs, the in- 
dorsees, wcre purchasers of the bill for va7uable consideration; that 
was not the case here. McRae paid nothing for the note, until he paid 
the debt due the bank as security in consequence of his indorsement 
for the accon~modation of Lucas. 

Therc can be no doubt bat that the transaction may be looked a t  as it 
really happened. 15 East, 222; Wright v. Latkum, 7 N. C., 298. 

HEN~JERSON, J. This bill presents the question, I s  McRae the co- 
swiretg of Daniel for Lucas or supplemeiltal o d y ?  I f  he is the former 
Daniel is entitlcd to relief; if the latter he is not. Cosureties are those 
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wllo have assumed the same obligation, equal in all their liabilities; 
si~pplcrnerrtal sureties are those who con~e in aid of tlia former. _We 
are not precluded by tlie naturc of the iodorsement from examining 
the transaction as it really is, it affordir~g only prima, fa& evidence 
of the nature and order of the liabilities of the different persons whose 
llarnes appear upon the note; to prove this, authorities need not be 
c21ted. The discnssions which deily arise in our courts of justice upon 
accolnmodatioi~ notes and bills prove sufficiently that the mercantile 
older of liability is only p ~ i m a  farip evidence, and, in  fact, may be even 
inverted, as was declared in 15 East, 316, where, a pubscquerlt indonsee 
was held liable to a prior irrdorser (not indeed ori the bill), i t  being 
<how11 that i t  was discounted for his benefit, which fact never could 
have appearcd to the Court if the note and indorsements were con- 
clusive upon the parties. I am at a loss to disrover how it could ever 
have been doubted, for tlie admission of such evidence contradicts no 
express written agreement, but repels an implication only. The note 
in il-c hands of Daniel created no liability in Lucas, for Daniel had 
given nothing for it. The same may be said when i t  was in  the 
hands of McRae, to whom, it was delivered by Lucas, the maker, (603) 
which is evidence that it 3 ~ a s  made for Lucas's accommodldion, 
and was not an eviderrce of a debt from Lucas to Daniel; for if so why 
was it left in the hands of Lucas, the maker? By this fact McRae was 
informed that the note was made for Lucas's accommodatioii. To 
enable him to raise money, he put his ilninc there at Lucas's request 
2 1 d  for Lucas's benefit. These are the facts of the case, and from them 
w e  will endeavor to ascertain the nature and extent of McRae's engage- 
inent. Every irrdorsement of a note is drawing a bill of exchange. I t  
directs the maker of the note to pay its amount to tlrc indorsce, and if 
the maker gives value for it, it imposes upon the indorser the obliga- 
tion of paying it himself if the rnalrer should not do so npon applica- 
tion, and he, the indorser, should be duly notified thereof. I t  imposes 
r20  ob1;gution on the indorsee to apply to a prior indorser before he 
palls on a subsequent one, but he may do so if he thinks proper; for 
each inllors~r may be considcrd by him as drawing the bill in his 
Savor, aiid lie is substituted to all their rights; but he is called on to 
make proof of his endeavors to procure payment from the maker of 
the note, or acceptor of the bill of exchange oi~ly, and due notice thereof 
to such indorsee as he may think proper to call before tho Court. 
Whether he has applied or given notice to any other indorser is entirely 
unimportant in that trial. The bank therefore recovered of McRae, rc- 
gardless of what steps they might have taken against Daniel. Their 
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obliqation was to use due diligence as regarded Lucas. The obligations 
of Daniel and McRae were precisely the same, equal in  every respect 
to each other. They are therefore cosureties, and the one not supple- 
mental to the other. I t  is true that an indorsee for value, when he 
indorses the note or bill over, has all his prior indorsers for his in- 
demnity; and had McRae discounted this note by paying Lucas the 

money (for it is not necessary that the money should be paid 
(604) to his indorser; it is sufficient that it is paid to any one at  his 

request) when he afterwards paid the money, and took up the 
bill from the bank, he would have been remitted to his former situation, 
and might then have looked to Daniel for an indemnity. The money 
which McRae paid to the bank was in satisfaction of his promise that 
he would pay if Lucas did not, and not as a purchaser of the note. 
That cosureties may be, by different instruments executed at different 
times, and without communication or mutual understanding to that 
effect is shown by Deering I). Earl of Wilchelsea, 2 Bos. & Pul., 270, and 
Craythom v. Sir. John Swinburn, 14 Vesey. I n  the latter case Lord 
Eldon refused relief, not because the parties were bound by different 
instruments, but because one surety was supplemental to the other.. 
I n  which case, also, i t  is admitted that contribution arises, not upon 
contract, but upon the principle of equity that equality is equity; that 
is, that i t  was originally so, however i t  may be at present, since adjudi- 
cations have been made upon the subject because men are prekurned 
to act in reference to the law as expounded. 

I thiak these principles are plainly deducible from the English 
authorities, although I can find none of them analogous to the present 
case. Brown v. Naffey ,  15 East, 216, may on first view seem to be 
analogous. Ent I think it essentially differs. I n  that case a note was 
given to the payee to raise money to fulfill some obligation or promise 
which he was under or then undertook to the maker. The note was 
then delivered to the payee, and by him indorsed to the plaintiff with- 
out consideration, and by the plaintiff indorsed at the request and for 
the accommodation of the payee. The plaintiff was afterwards eom- 
pelled to take it up, and he brought an action against the maker. The 
note, in that case was in possession of the person to whom it was pay- 
able, and this by the consent of the maker. The payee was thereby 

enabled to gain credit and cause others to incur liabilities for 
(605) him upon the faith of the note; and this by the consent of the 

defendant, who thereby gave evidence to the world that the payee 
had its amount in his hands, and that he would pay the same to his 
jndorsee. Not so in  the present case. For  Ihcas, the maker, retained 
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the note even after Daniel's indorsement, which was the most satisfac- 
tory cvidencc that it was made for his accommodation, and was not 
evidence of a real debt due from him to Daniel. All the circumstances 
wheii tdrcn together speak the truth. T h e w  was no d n n g ~ r  of imposi- 
tion. Besides, it appcars that thc note in the case above referred to 
was a unte for the sole benefit and accommodation of the payee. An- 
other observation might be made on the case. The defendant succeeded 
in  his defense on ofker grounds, and it was a matter of not much mo- 
ment how he did so. I admit that Uroum w. Mott, 7 Johns., 361, is  an 
authority in point against the complainant. I have examined that 
case with respect and attenton, which is due to everything that comes 
from that court, and I do not think that the authoritics on which it is 
professedly bottomed support it. 

TAYI .~R,  C. J., dissentcd. 
PER C U ~ I A M .  Judgment accordingly. 

Cited: ITn tch~r  v. McMorine, 14 N.  C., 229; R i c h a d s  v. Simrns, 
18 N. C., 49, 50, 51; Da~oson v. Pet lbay ,  20 N. C., 533; Southerland 71. 
Fremont, 107 N.  C., 569 ; Atwater u. Farthing, 118 N.  C., 388; Xrnith 
v. Cam, 128 N.  C., 152; Xhuford v. Cook, 164 N.  C., 50. 

PEAGRAM v. KING & KING.-From Cumberland. 

A bill was filed to set aside a verdict in  detinue obtained in Chatham 
Superior Court by perjury, and to obtain a new trial, on the ground 
that the means of proving the perjury were discovered too late to  ob- 
tain redress a t  law. These facts being affirmed by a jury here, this 
Court decrees a new trial, and directs it  to be had in the county where 
the first trial was had, prohibiting both parties from taking advantage 
of the time which has elapsed since the former trial. 

T m s  bill having been retained at  a formcr term (a&, 295) (606) 
several issues were ordered to be submitted to a jury, from whose, 
finding it appeared that the verdict in the suit mentioned in the bill 
was founded on the falsc testimony of Joseph Jenks, who was corrupted 
by a bribe to swear falsely; that Jenks in his last illness declared that 
he had sworn falscly, and that complainant had no knowedge of this 
declaration, or of the means of proving the same before or during the 
term in which the suit was finally determined. And a t  this term 
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R?n,j'in opposed the m.aking of any d e c ~ e e .  
Gaston contra. 

TAYJ,~R,  (2. J. The object of this bill is to set aside a verdid at law, 
obtained by fraud and pcrjnryv, and to procure a new trial of the issue, 
whether n gift was made or not by R. Pegram to the dcfcndauts. The 
general allegations in the bill are that Joseph Jenlrs, the witness by 
whose testimony alone tho gift u7as established, perjurcd himself in 
the oath he took, incited by thc promise of a bribc from the dcfendant, 

Leedy Ring;  and that hc declared in his last illlrcss that he had 
(611) done so, betraying at the same time a deep sentiment of remorse 

at the recollection of his atrocity. That though a rumor to that 
effect was floating about, and had actually reached the ears of the com- 
plainani, in  consequencc of which he moved for a new trial, yet he was 
unable, with the utmost diligence, to ascertain any witness by whom 
he could provc it, and therefore relinquished the motion; but that after- 
wards, and too late to obtain redrcse a t  law, he discovered witnesses by 
whom it could bc proved, and i n  consequence lost no time in applying 
to a court of cyuity for relief. The answer dcnies the allegations in 
the bill, but they have all been affirmed by the jury upon issues sub- 
mitted to them; and up011 a review and reconsideration of the evidence 
I see no reason to be dissatisfied with the verdict. I t  then rcsults that 
the complairlant has been deprived of a valuable property by a judg- 
ment at law, procured by fraud, perjury, and corruption, and the inquiry 
now is whether he can bc 'elieved in this Court. 

The general doctrine is that where a verdict has been obtained by 
fraud a court of equity will interfere by granting a new trial at law, 
but the power being ouc which may bp abused to the purposes of in- 
justice has always been exercised with extreme caution, and never ex- 
tended to any case where the party applying has been guilty of any 
laches, and might have made use of the evidence at law, lest the Court 
should thereby encourage negligence or minister to the litigious passions 
of men. But where a judgment is obtained a t  law upon a forged bond, 
and the defendant was surprised in consequence of all the pretended 
witnesses to [he bond being dead, a new trial was granted. 2 Tern., 
240. 

It is. in general, true both at law and in equity that a new trial will 
not be granted on the ground of newly discovered evidence, when i t  
goes merely to impeach the testimony of a witness at a former trial, 

nor to lct in cumulative evidence as to matter which was prin- 
(612) cipally controverted at the former trial; but that is very differ- 

ent from newly discovrrcd evidence which goes utterly to destroy 
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tho former testimony and cut i t  np by the root by showii~g that it was 
founded in perjury. Accordingly, both courts f~lrriish instances of a 
2ew trial bcing granted for the latter cause. 
h new trial was granted upon the ground that the testimony was a 

fiction. supported by perjury, which the defendant could ]rot he pre- 
pared to answer; and that circumstarrce; had been discorcwd since the 
trial to clctcct the iniquity. 3 Burr., 1772. And in a court of equity 
if new ebidencc is discovered which could not possibly be made use of 
in the first trial, the court will interfere. 1 Ch. Cas., 23. No evidence 
rould have bcen given of the dying declarations of Jenks, wrung from 
him in  an agony of remorse, when he had no motive to misrepresent; 
for the complainant shows (as fa r  as such a fact can be affirmatively 
established) that he ki~ew not by whom to prove i t  until after the trial, 
when P e t ~ r  Av~rzt  gave him the information. I t  is admitted, Prec. in 
Chan., 193, that if a witness on whose testimor~y a verdict has been 
given was convicted of perjury a new trial may be granted. Thc death 
of Jenks before the complainant knew by what witncss his declaration 
could be shown rendered a prosecution impossible, and brii~gs this case 
within the reason of the decision. 

The courts of chancery in this State are invested with all the powers 
and authorities rightfully incident to such courts, arid map therefore 
direct a new trial at  law in tho county where the first trial was had. 
The direction in the act of Assembly relative to the trial of issues of 
fact is confined to such as arise in the course of a cause then on trial; 
as in this case, the facts which the court desired to be found, before they 
could judge of the equity arising from them, have bcen established by 
a jury irere. The conclusion of law which the court pronounces1 
is that a new trial be had in the conrt whence the caw a t  law (613) 
came; and upon the trial the parties on either side will be at  
liberty to go into any legal evidence which tends to establish or destroy . . 
the gift. But the delays which have occurred in the cause, n r l s q  
chiefly from the organization of the courts of equity, render i t  fit that 
neither party should avail himself of the time which has elapsed since 
the judgment below, and this must be part of the decree. 

PER CTTXIAM. Decree accordingly. 

Cited: Pemberton c.  Kirk, 39 N. C., 180; Dyche v. Patton, 56 N .  C., 
334; 8. v. T~lrner, 143 N .  C., 649; Afoore 7). Ch~lley, 144 N. C., 85; 
Motiu  v. Davis, 153 N. C., 163. 
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TURNER, AOMIPTISTRATOR, Err., V. WILLIAM WHITTED & LEV1 
WH1TTED.-From Orange. 

1. Testator devised a part of his estate to his wife and his  daughter An~ne, 
and in case his wife should have another child or be with child a t  his 
death, a portion of the same to such child; "and if he should have no 
child a t  the time of his decease, o r  his wife should not be with child, 
or in case he should a t  his death have a child or children, and such 
child or children die before arriving a t  the age of 2 1  years, or without 
heirs lawfully begotten, then" over. Held. that the disjunctive or shall 
be construed and, to  effect the intent of the testator, and that such 
limitation is not too remote. 

2. The testator further, in the same clause of his will, adds, in disposing of 
the property: "given as  aforesaid to his child or children; if no such 
child o r  children, to be equally divided between his  brothers W. and L." 
etc. 

3. Construed, that this i s  a limitation upon the contingency of the birth of a 
posthumous child, and the existence or nonexistence of his daughter 
Anne a t  the time of his death; and does not awaft all the limitations 
enumerated in the first part of the clause. 

4. A direction in testator's will that  "his executors shall use all lawful 
means to have his slaves set free, either by the General Assembly or 
other competent authority," held to be void, and they consequently re- 
sult to the next of kin. 

5 I t  is a general rule with respect to the profits of real estate that where 
the fee is vested in a devisee, subject to be divested upon a contingency, 
the profits which accrue from the death of testator until the divesting 
of the estate belong to administrator of devisee. 

(614) TEE Bill stated that onc John Whitted died seized and pos- 
sessed of a large real and personal estate, and by his will, bcaring 

date 13  March, 1504, devised and bequeathed to Susanna, his thc i~  
wife, a part of his real estate, three negroes, together with one-half of 
the money oil h a ~ ~ d ,  and all the rest of his personal property, his nrgroes 
excepted, reserving also sundry small pecuniary legacies, afterwards 
mmtioned in the will. That by the will he also garc to his daughter 
A n n e  all the residue of his lands and houses and six Ircgroes, viz., Jack, 
Hctty. Dunran, James, Stephen, and Betty, together with one-half of 
the nioaey on hand and one-half of the Gest of his persona1 property, 
subject to certain small pccuniary l ~ ~ a c i e s  and reservations in the will 
expressed ; and thereby gave, in case his wife shonld have another child 
bcforc his death or prove with child at the time of his death, to such 
child certain parts of the land and personal property before given to 
his daughter Annc; but if either such chid or Al~ne sl~ould die beforc ' 
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his or her arlival at  full age or without heirs lawfully begotten, the 
part and share so give11 to the oilc so dying should go to the survivor; 
and by the will the testator further directed that a certain mulatto 
slave named Fanny should be emancipated and set free, and that his 
executors should use d l  lawful means to have 1181. set free, eithcr by the 
General Asscmbl-y or otller compctent authority, and that his estate 
should defray the necessary expense, but that his "executors should not, 
on any pretence whatever, ever ~uffer  the said Fanny to be removed out 
of Orange County"; and by the will testator further bequeathcd: "If 
he should have no child at the time of his decease or his wife should 
not bc with child, or in case he should a t  his death have a child oy 
children, and siiph child or children dic before arriving at  the 
age of twenty-one years, or without heirs lawfully begotten, (615) 
that then and in  that case his slaves Duncan, James, Stephen, 
and Betty, aforesaid, should be emancipated and set free in the same 
manner and under the same rules as before mentioned concerning 
Fanny"; and the testator further devised and bequeathed that "in case 
he should die zuithout a chi7d, or that his wife should not be with child 
a t  the time of his death, or in  case of the deaih of his daughter Anne 
before she arrived at  full age, or without heirs lawfully begotten, he 
gave to William Whitten, his brother, his house and lot No. 9, in the 
town of Rillsboro, and his negro Jack; and to his brother Levi Whitted 
he gave two tracts of land in Orange County, one purchased from James 
Hogg, the other from F. lhnn."  And by his will testator further 
gave "that part of the money on bond debts due to him, and money 
arising from the sale of his personal property, given as aforesaid to his 
child or children, if no such child or c l ~ i l d r ~ n ,  to be equally divided 
betwem his brothers William and Levi, and all the interest of his lands 
in the western country also to his said brothers to be equally divided 
between them; and the negro woman Hetty to his brother Levi: Pro- 
vided that each of them, the said William and Levi, pay unto my 
father, William Whitted, senior, in trust, for the use and support of 
Samuel Bigelow, the sun1 of £25, and the further sum of £25 in trust 
for the above mentioned mulatto child Fanny, to be paid to ller when 
she shall arrive at full age; and, Yrovid~d further ,  that thcy, the said 
William and Levi, pay to Mary Bird, Hannah Harris, Elizabeth Holden, 
and S u s ~ n n a h  Thonipson the sun1 of £110 each, that is  to say, the said 
William to pay £55 to each of them and the said Levi to pay £55 to 
each of them, w i t h i n  t h ~  t ~ r n l  of f w o  years after my deceas~; and in 
case of failure to pay the legacies aforesaid to my father and sisters 
within tho time limited, then the property willed to the said Wil- 
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(616) liam and Levi shall be equally divided between them, the said 
William and Levi, and my father, for the purposes aforesaid, 

and my sisters, Mary Bird, TTannah Harris, Elizabotll Holdcn, and 
Susannah Thompson, share and share alike." 

The testator further dircctcd that his executors, for the use and 
benefit of his child or children, should lend into good hands on interest 
the money on hand, and take bonds for unsettled debts due to him, and 
also lend out as aforesaid all the rents received for houses and lands 
and negro hire, except so niuch as might be necessary for the support 
of his child or children, and to have the interest regularly paid and 
converted into principal once a year, and also immediately collect all 
unsafe and doubtful debts, and lend the monies collected on interest 
as aforesaid. Tho defendants, together with William Norwood, Esq., 
were left executors, but the dofendants alonc qualific~d and took into 
possession thp personal estate, and also took the care and nurture of 
Anne, who was then an infant, and received the rents and profits of the 
real estate devised by testator to his child. 

The bill further stated that at the time of making the will, and at  
thc time of testator's death, he had no child but Anile, and that his wife, 
Susannah, was not at the time of making the will, nor at any time 
afterwards, enceinte of another child by the testator. That complainant, 
after the death of Jehu Whitted, intermarried with Susannah, the 
widow, who afterwards died intestate, and the coml)lainant became her 
administrator. 

The bill further stated that Anne died an infant, intestatc, without 
issue of her body or having ever had any, and letters of administration 
OIL  her estate were also granted to complainant, by virtue of which 
administr-ations complainant claimed to be entitled to all the personal 
estate bequeathed to Susanna11 and Anne, with the profits thereof, and 

tho rents and profits of the land. 

(617) The bill further stated that the defendants, for the purpose of 
emallcipating said slaves, threatened to remove them to some 

state or country bcyoild the jurisdiction of the court, and prayed that 
they might be enjoined from removing the slaves, and that they 
might give security for their forthcoming at the order of the 
court. or otheiwise that the slaves should be delivered to the slicriff 
for safekeeping; and also prayed the writ of suhpcena. Thc defendants 
in their answer admitted the death of Jehu Whitted, and that he Icft,a 
will containing the devises and bequests set forth iu the bill; that they 
had qualified as executors to said will; they further admitted the inter- 
marriage of complainant with Susannah, the widow, her subsequent 



death as well as that of Anne, as charged in the bill, and,that adminis- 
tration on both cstatc,s had been coninlitted to complainant; that 
Susannah never had any child hy the testator but h u e ;  that as cxec- 
utors they took possession of the personal estate of their tcstator, and 
were 11ow and at all times ready to account. Further ai~swering, they 
said that long since they had settled with complainant for Susannah's 
share of the estate, and annexed as part of their answer their general 
account of the estate of their testator, as also an account of so much 
of the cstate as was given to Anne; an account of the rents of real 
cstate and hire of negroes. The answer further stated that the defend- 
ant Levi Whitted was appointed by Orange County court guardian to 
Anne, and as such took into his hands or became respor~siblc ,for her 
estate; and the account of the guardianship up to the coixrt after Anne's 
death made part of the answer. The defendant admitted that the girl, 
Fanriy, had been emancipated, as directed by the testator; and as to 
the slaves Duncan, James, Stephcn, and Betty, defendants submitted 
whether tlic eveut had riot occurred which, according to the testator's 
directions, had placed these nrgroes in the hands of the defendants, 
iii'trnst, to 11m their Imt  endeavors to have them emancipated. 
Ikfendants further ii~sisted that the legal estate was i n  them, (618) 
and that neither the next of kin of Anno nor her administrator 
in their behalf had any right to claim them now, or under any circum- 
stances which might hereafter occur. As to thc negro Jack the answer 
submitted whether he did not under the will belong to the defendant, 
William Whitted. 

As to the profits of Anne's estato, dcfcrrdants submitted whether they 
did not belong to them, arid go over with the estate according to the 
limitations of the will, and as Arme was dead without issue, they sub- 
mitted whether the personal estate of Anne did n o t  under the will belong 
to thrm, and as to I-Ictty i t  was insisted that she belonged to the 
defendant Levi. 

TAYLOR, C. J. The limitatior~s over of the real arid personal prop- 
erty to the  testator's brothers, in the two first sentences of the eleventh 
clause of the will, are certainly valid if the disjunctive word o r  is to 
be construed as the copulative and. Many cases have established the 
propriety of so coi~struing it in wills of this kind, otherwise the property 
would be carried ovcr, if the first devisee died under the age of twenty- 
one, though he had left issue, when the intent of the devisor was that 
both events should happen, the dying under twenty-one and without 
issue, before the estate shquld go ovcr. So that at  the age of twenty- 
one i t  was intended that the daughter should have the power of dis- 
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posing of the estate absolutely, and of making what provision she 
pleased for her issue, if she should have any; bnt in the event of her 
dying before twenty-one that her issue should not be deprived of the 
inheritance. Therefore thc limitations over are not upon an indefinite 
failure of issue, but upon such events as must happen, if ever, within 
the time prescribed by law. To the cases quoted may be added the 

following decisions in this State. Dickinson 11. Jordan,  5 N.  C., 
(619) 380; Lindsey 11. Bur foo t ,  ib., 494; Arr ing ton  v. Alston,  4 N.  C., 

727; s. c. 6 N.  C., 321. 
The construction of that part of this clause which disposes of the 

money on hand, debts due, money arising from the sale of property, 
and the interest of the testator's land in  Tennessee, is attended with 
morc difficulty, owing to the introduction of the words, "if no such 
child or children." Nor should I feel any insuperable obstacle to con- 
nect these expressions with all the contingencies so distinctly enumer- 
ated at  the beginning of the clause, were i t  not for the provisions at  the 
end. For  the pronoun such, being a word of reference, woiild gram- 
matically relate to the child or children, which had been previously 
described, viz., living at the testator's death or surviving him and dying 
without issue and pnder twenty-one years of age. But the supposition 
that the testator intended his brothers to have this property in the 
went  of his daughter dying without issue under twenty-one is rendered 
inadrnis~ible by his directing his brothers to pay his sisters one hundred 
and ten pounds each within two years after his death; and on their 
failure to do SO admitting his father and sisters to participate with his 
brothers equally in the property. Such a provision would be rational 
and perfectly consistent in the event of the testator'? dying without 
any child, for then his brothers would become immediately entitled 
to the property; but to tompel them to pay the money at that time or 
to give them and the others the property at  that time, in case of failure, 
when his daughter might live for years afterwards, and i t  remained in 
uncertainty whether she would die under age and without issue, was a 
provision which could scarcely have entered into the mind of any man. 
The other legacies contained in the proviso are alike inconsistent with 
the belief that this part of $he bequest was to await all the limitations 
enumerated in  the beginning of the clause. The provision for the 

support of Bigelow was payable as soon as any legacies can be 
(620) demanded, at the end of two years; the sum to be paid to Fanny 

, was due at the age of twenty-one, and might become due while 
the daughter Anne was yet alive, who might after all have left issue and 
died under twenty-one, after the lapse of a l o n g  period from the time 
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the legacy was payable; or might havc attained the age of twenty-one, 
and thereby have defeated the limitation over. 

The consequence of this construction is, that of the property left to 
his daughter Anne part of i t  is limited over to l ~ i s  brothers upon any 
one of several contingencies happening; whereas, the other part, viz., 
money. debts, the proceeds of the sales, and the western lands, are given 
to them only upon one contingency, viz., "if he has no such child or 
children," and his daughter Anne, having survived him, the event has 
not occurred upon which they were to take. I f  this is the necessary 
construction of the  ill i t  must prevail, although a good reason cannot 
be given why the testator should have made such an arrangement of 
his property. I f  I were making a will for him I should probably 
havc made all the limitations dependent on the same events. But on 
the other hand he might have had some reason for so doing, and he 
had a right to dispose of his property as he pleased. now, if he 
designed to make thcm different he could have used no expressions more 
apt for the purpose than he has done. I Ie  enumerates all the contin- 
gencies when he gives the house and lot and 'Jack to William; he 
repeats them when he gives the two tracts of land to Levi; and if he 
had taken no further notice of them the subsequent devises in  the same 
clause would have been subject to them. The introduction of part of 
then1 ouly when he disposes of the residue of the property may therefore 
have been designed. I t  would be a dangerous latitude of construction 
to say that the testator did not mean what he said unless we could 
clearly collect i t  from the whole will, more especially as wch a 
conclusion would render absurd and senseless all the provisos (621) 
which are dependent on the other events. 

The direction in  the tenth clause as to the emancipation of the slaves 
is void, according to the decision in  Craren's cme, they consequently 
result to the next of kin of the testator. 

With respect to the profits of the real estate there is  nothing in tho 
will to take them out of the operation of thc general rule; that as the 
fee was vested in Anne, subject to be divested on her dying under age 
and unmarried, the profits which accrued from the death of the testator 
until her death beloilg to her administrator. 

HarJr2, J. The testator has in the first clauses of his will given his 
estate to his wife, his daughter Anne, and to his posthumous child, in  
case any such should be born. 

I n  the 11th clause he directs as to part of the property before given 
away that in case he ,ghonld die without child, or that his wife should 
not be wilh child at the time of his decease, or in case of the death of 
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his daughter Anne before she arrives at  full age, or without heirs law- 
fully begotten, then he gives to his brothers Levi and William such 
property. There is no doubt entertained but that this is a good limita- 
lion. Then, as to another part of his estate, also before given away, 
namely, money on hand, debts due to him, money arising from sales 
of his personal property givrn to my child o r  child~en. I f  no such 
child 07. children, then to be divided between my brothers William and 
Levi. I n  the former limitation he uses very different words from those 
used in the latter; he could not designate the child that his wife might 
be enceinte of at his death by any particular name; he designates Anne 
by the term child, and her and the child that might be born by the term 

children. I f  he had had no such child as Anne, and had given 
(622) over the property upon the contingency of his not having a post- 

liumous child, i t  would be a natural expression to say if no such 
child then, etc. I n  such case the time was fixed when the event might 
be looked for on which the contingency depended. No doubt if there 
had been no such child in  expectancy, having a daughter Anne, he 
might and probably would have used other words than those he has 
used, namely, i f  no such child, because the child he was speaking of 
was then in existence. But I think he placed the contingency of the 
property going over upon the birth of a posthumous child, which must 
happen, if at  all, shortly after his death, and the existence or non- 
existence of Anne a t  the time of his death; and as she survived her 
father, I think the property vested in  her. I cannot bring myself to 
a construction that would refer the words if no such child or chilcFren 
to the preceding devise, where words of limitation of a very different 
import are used in a devise of other property. The legacies afterwards 
given to be paid in two years harmonize with this construction, but 
would not suit one by which the limitation in  this case would be held 
good. 1 therefore concur in the opinion given. 

I concur also in  the opinion given as to the other points made in 
this case. 

HENDERSON, J., concurs. 
PER CURIAM. Decree accordingly. 

Cited: Albritton v. Sutton, 31 N.  C., 390; Renneham v. Norwood, 
40 N. C., 108; Cheek v. Wa7lcer, 138 N. C., 448; I Iam v. Ham, 168 
N. C., 491. 



(623) 
JONES AND OTHERS 7 .  ZOLL1COFFER.-From Halifax. 

1. A testator by his will gave to his wife the use of certain slaves for her 
life, and after her death the slaves were directed to be divided among 
testator's children; the wife and one of the testator's children were 
made executors; the wife took the property as  legatee, and, for her 
own benefit, sold one of the slaves, and three of the children joined in 
the conveyance with her; the rest of the legatees filed a bill in 1794 
against the purchaser under the widow, and the court dismissed the 
bill. In 1811, on a bill of review filed, the then Supreme Court reversed 
the decree dismissing the bill, and an a claim now set up by the pur- 
chaser to be substituted to the rights of his vendors to such share as  

. they would be entitled to  in  the other parts of testator's estate, i t  was 
Held, that where one claimant has two funds, and another but one of 
them to which he can resort, then if a selection be made by him, having 
access to both, af that fund to which alone the other has access, and 
such selection be dictated by mere caprice, equity will restrain it, and 
confine the claimant to the iund not onerated by the claims of the 
other; but if convenience, and not caprice, dictate the selection, the 
most that equity does is to substitute; and in the case stated, if the 
property were of such nature that value alone i s  to be regarded, so that  
the Court might see that fraud or caprice induced complainants to  
pursue the property in defendant's possession, the Court might inter- 
fere; but with slaves, towards whom an attachment may exist regard- 
less of their real value, the case is different, and the Court will not in- 
terfere, because a person who had right in common with another t o  a 
parcel of slaves might be actuated by other motives than mere caprice 
or fraud, who refused to validate a sale made in severalty by his co- 
partner of some favorite slaves. 

2. Held further,  that in this case the double fund was lost without any de- 
fault of the complainants, and by a decree of a court of supreme juris- 
diction, and, therefore, the Court would not presume that  the complain- 
ants fraudulently abandoned that fund with an intent capriciously to 
pursue, by a bill of review, the slaves in the defendant's possession. 

3. Held further, that the accumulated rights of defendant's vendors, on the 
death of some of the children of the father, the testator, inured to the 
benefit of the defendant, whether such children died before or since the 
sale to him. 

IN 1794 the complainants as legalccs and next of kin to (624) 
William Joncs, who died in 1758, filed a bill against Zollicoffer 
and others, and set forth that by the will of W. Jones the use of certain 
slavcs named therein was givcn to his wife, Sarah Jon'cs, for life, and 
testatoy by his will directed that after his wife's dcath the slaves should 
be divided by his executors among his children, and made his wife and 
his son William (one of the complainants) executors; that the wife 
died in 1793, and that Zollicoffer had possession of some of the slaves 
under R purcllase for a small price and wit11 notice of the children's 
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claim; that the wife had elected to hold as legatee, and that all the 
debts had been paid before the sale to Zollicoffer. The bill prayed 
that the slaves might be surrendered, and defendant decreed to account 
for tlleir profits. 

Zollicoffer by his answer admitted the purchase of a ncgro named 
Beck from the widow, and from Rrittain and Elizabeth Jones, two of 
the children, and from Perry, who married another of the children, 
who assured him that they could or would make good title to her. 

-4 . j ~ ~ r y  found on an issue submitted to them that Zollicoffer had 
purchased Heck for a valuable consideration without notice, and that 
the sale was ju$fifiable. The bill as to Zollicoffer was then dismissed. - 

A bill of review was afterwards filed, and in October, 1811, the then 
Supreme Court reversed the decree, dismissing the bill as to Zollicoffer. 
N. C. Term, 212. At the last term of this Court, the cause being 
here pcnding, the Court ordered certain issues to be submitted to a jury, 
and they found that at  the time of the sale to Zollicoffer Sarah Jones, 
the widow, held the property as legatee and not as executrix, and that 
she sold the negro Beck for her own benefit. Whereupon the Court 
referred i t  to the clerk and master to take an account of the number 
of the negroes mentioned in  the bill, and their increase, their value, 

hire, expense of rearing, and other expenditures relative to the 
(625) said slaves, together with the proportionate shares of the respec- 

tive claimants. 
A i d  at  this term the clerk and master reported that George Zolli- 

coffer obtained posspssion of Beck ill 1774 by a conveyance from 
Sarah .Jones, Ih-ittain Jones, William Perry, and Elizabelth Jonw, 
and that at his death in 1815 he had her and her increase in  his pos- 
session. That the descendants of Beck were thirty-five i n  number, of 
whom, a t  the time of taking the account, William E. Webb, adminis- 
trator of Georga Zollicoffer, had in  possession eighteen, two had been 
sold, and the residue, fifteen, were in the possession of James Zollicoffer, 
who claimed them under a gift from his father, George, made some 
time after 28 June, 1807. The value of the negroes and the profits of 
their hire were reported pursuant to order. 

The clerk further reported thc respective shares of tho complainants 
to be as follows: The complainants in  the original bill were William 
Jones, James Winters (a  purchaser from Simon Jones, one of the chil- 
dren of W. Jones tho elder), James Carstaphen (a  purchaser from 
Jones Nichols, issue of Winnie, another of thc children of W. Jones 
tho elder), and Richard Richards, who intermarried with Elizabeth 
Jones. 
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The defendants were Brittain Jones, Jeremiah Stephens, adminis- 
trator of Sinroil Jones, George Zollicoffer, William Perry, and Sylvia, 
his wife. The complainants in the bill of review were William Jones, 
John Purnell, administrator of Jomes  W i n t e r s ,  and James Carstaphen. 
Since the cause was transmitted to this Court, John Purncll, admin- 
istrator of VC'~1lia-m Jones, H e n r y  Jones,  R r i t f a i n  Jones, and A m e y  
W m t c o a t  (all of whom were children of W. Jones the elder), was made 
a complainant. 

Gcorge Zollicoffer's administrator, William E. Webb, is the defendant. 
William Jones dicd in 1758, leaving the following children : 
1. W i l l i a m ,  who is  dead and left issue,, W i l l i a m .  Sarah, who ( 6 2 6 )  

intermarried with Jones lSTichoIs, both dead, leaving no issue. 
M7innie, who intermarried with Samuel Nichols, both dead, leaving an 
only child, Jones Nichols, who sold to James Carstaphen. 

2. Br i t ta in .  who is dcad; beforc his death he conwyed his part of 
Beck, under his father's will, to George Zollicoffer. 

3. Sirno~z ,  who is  dead; he conveyed his interest in his father's estate 
to James Winters. 

4. I T P v ~ J ,  who is dcad without issue. John Purnell is his adminis- 
trator. 

5. Arne?/?/, who intermarried with William Westcoat, both dead with- 
out leaving issue. John Purrlell is her administrator. 

6. S d v i a ,  who intermarried with William Perry, both she and her 
husband alive. They conveyed Beck to G. Zollicoifer. 

7. Elizabeth, who interniarri~d with Richard Richards. She died, 
her husband is living; no administration is granted on her estate. 

From this statement the clerk and master. reported each child of 
W. Jones the elder, or the lawful representative of such child, entitled 
to one-seventh; and that G. Zollicoffer, by the conveyance to him, was 
entitled to two-sevenths. What effect the transfer made by Brittain 
Jones, Elizabeth Jones, and W i 1 l i a m ' ~ e r r ~  and wife to Zollbmffer had 
upon the interest to which they might be entitled in the increase of 
Beck as next of kin to their deceased brotl.iers and sisters, and whether 
by the conveyance they were estopped from so claiming was submitted 
by the clerk and master to the court, with a report in the alternative 
stating their shares if so permitted to claim, and if not. 

To this report R@n filed exceptions, among others the following, viz. : 
That the clerk had not taken or reported any account of any of the 

slaves mentioned in  the bill except Beck and her increase, although 
diqected to take an account of all mentioned in the bill. 



That the clerk had reported George Zollicoffer to be entitled to only 
two-sevenths of the negro Beck and increase, whereas he is en- 

(627) titled to three-sevenths thereof, and also to such further share 
as will be equal to the value of the shares which Brittain Jones, 

William Perry, and Elizabeth Jones had in the other parts of the tes- 
tator's estate by substitution to their rights thereto so as to make good, 
as far  as the said other parts will extend, the sale by them of the slare 
Beck to said George. 

And on this day the cause came on to be heard on the exceptions. 

Rz@n in support  of t h e  exceptions.  
Gast0.n contra. 

(642) HENDERSON, J. A court of equity will restrain a person in 
the capricious exercise of his rights, for benevolence becomes a 

d u t y  enforced by courts of justice, when its exercise is i n n o  wise preju- 
dicial to the party, and a want of i t  is injurious to another. Thus, 
when a person may get satisfaction out of either of two funds, and 
another can get satisfaction only out of one of them, and they are both 
equally convenient and accessible to him who may get satisfaction out 
of either, and nothing but mere  ca.price governs him in making the 
selection, there equity will restrain him to the fund not onerated by the 
claims of the other; but if c ~ n v e n i e n ~ c e  and not caprice is his motive, 
the most that equity does is to subst i tu te  the disappointed claimant to 
his rights. The first is rarely done, for it is matter of extreme delicacy 
to restrain a person in the exercise of a legitimate right, in  favor of 
one who has no claim upon him by contract, and whose only connection 
with him arises from being interested in the same common fund; yet 
wheie there is a fraud, moral or legal, or mere caprice,  he will be 
restrained. The latter, to wit, substitution, is very frequently done, 
and is the foundation of marshaling assets in favor of legatees and 
simple contract creditors, and applies in  cases where there is neither 
fraud nor caprice; i t  is sufficient that his fund has been exha;sted by 
one who had a double means of satisfaction. The defendants call upon 

US, in this case, to restrain the complainants from interfering 
(643) with Beck and her issue, and pray that they may be turned over 

to the other slaves and their issue, which belonged to William 
Jones, the elder, ,so fa r  as the rights of his vendors extended in said 
residue, they having sold one of the common stock or fund to him in 
severalty. And were it money or a flock of sheep or anything of the 
like kind, where value alone is to be regarded, and one fund is as 
accessible to the complainants as the other, so that the court could per- 
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ceibe tbat mere c a p i c e  or fmud  induced the complainants to pursue 
the part in  defendants' possession, the court might exercise the vcry 
delicate power before mentioned; hut towards property of this kiild 
i t  is far  different. I t  is well known, as to slaves, we have our par- 
tialities and antipathies, regardless of their real value, and which may 
arise from feclings very different from those that debase the human 
heart; arid a person who had right in common with anot,her to a parcel 
of slaves might be actuated by other motives than mere caprice or frnurJ 
m7ho refused to validate a sale made in severalty by his copartner of 
some favorite slaves. H e  might well say to the purchaser, Look your- 
self to the title of your vendor to the remaining slaves for compensation ; 
i t  is sufficient that you should stand in  his place and be substitutcd to 
his rights. 

But there is another and perhaps stronger objection to the request 
of the defendant. This cause came on to be heard more than twenty 
years ago, and as to this question, presented the same aspect then that 
i t  does a t  present. With a full view of the case, the court, after dis- 
missing the bill as to Zollicoffer, dirccted the remaining slaves to be 
divided among the representatives of William Jones, including Zolli- 
coffer's veiidors, that is, as if the negro Bcck had never been. This 
double f m d  was therefore lost without any default of the complainants, 
and by a decree of a Court at that time of Supremei jurisdiction, and 
i t  cannot be presumed that the complainants fraudulently and 
voluntarily abandoned that fund as a means of satisfaction, with (544) 
an  intent rapriciously to purrue by a bill of review the neggroels 
i11 Zollicoflcr's possession; and therefore this double fund, which they 
once niigllt have had for their satisfaction, has becn lost, and that ]rot 
by their default or consent, which cuts up the very grounds of the 
defendauts' application. The exception must be overruled. 

As to the advice asked by the master upon the acmmulated rights of 
Zollicoffer's vendors on the death of some of the children of William 
,Tone? witliout issue, 1 conceive that such accumulation inures to the 
benefit of Zollicoffcr, whether such children died before or since the 
sale to him, for certainly they can claim nothing in Beck or her issue, 
eithcr by their then title or one subsequently acquired, they having 
sold her to Zollicoffer in scveralty. 

PER CIIXIAM. Judgmcnt accordingly. 

Cilrcl: Wcelcs v. W e ~ l c s ,  40 N .  C., 119. 
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MARTIN AND WIFE V. BROWNING AND WIFE. 

Where the facts charged in a bill are fully denied by the answer, them can 
be no decree against the answer, on the evidence of a single witness 
only, without corroborating circumstances to supply the place of a second 
witness. 

THIS cause came on to be tried upon bill, answer, and depositions 
before the court, without the intervention of a jury, being the first 
case decidcd under an act passed a t  the last session of the Assembly, 
authorizing courts of equity to adjudge upon controverted facts without 
a jury. 

The cause was argued upon the evidence by 

Ruf& for complainants. 
Murphay f o r  defendants. 

( 6 4  TAYLOI~, C. J. The questions made by the bill and answer 
relato to ihe existence of a dced for a tract of land in  Orange 

County, which it is a l lcpd was made by Eobbs to Benjamin Cantrell, 
his son-in-law, and which the widow of the latter (since intermarried 
with the dcf.ndant I3rowning) has sinw his death destroyed or now 
conceals. The complainants are the children of Benjamin Cantrell and 
thc defendant S ~ p h i a ,  a?cl of course cntitlcd to the inheritalrce if the 
fee ever vested in their father; otherwise i t  descended to Sophia, the 
defendant, from her father Robbs, and she is still seized. 

The witness mainly relied on to prove thal such a deed once existed 
is James Yancey, the substance of whose) testimony is that on 6 Feb- 
ruary, 1816, he, together with John Henslee, met a t  the house of 
Benjamin Cantrell, deceased, for the purpose of taking an inventory 
of his estate; and i n  looking over the papers he saw a deed of gift 
from Ttobbs to Cantrell for eight or nine hundred acres of land in 
Orange County, of which part was reserved to Robb's widow during 
her life; and the boundaries of this part, as described in the deed, the 
witness states. I n  various conversations he had with the defendant 
Sophia after that time she always said she would divide the Orange 
land equally among the children, in which she persi'sted until after her 
marriaqe with the other defendant. This witness administered on Can- 
trell's effects, and went to the house after the defendant's marriage to 
possess himself of the papers; when for some time the defendant 
Sophia refused to let him have them, but at length allowed him to 
look over part of them. There was a small bag full of papers, which 
she took up, saying it was her father's old papers, which she would 



N. (2.1 DECEMBER TERM, 1823. 

suffer 110 orle to have. Whcn the sale took place she said she still had 
these papers in a trunk, which was sold after they were taken out. 
The witness does not recollect the date of the deed, but his impression 
is that it bore date in 1807 or 1809; he thinks there were two 
subscribing witriosses to it, but cannot ren~embcr who they were; (646) 
he did not sufficierltly notice tho handwritirlg of the body of the 
deed to recognize it, but the execution was in the handwriting of Robbs, 
of which he has no other knowledge than from seeing papers signed by 
Iiini (as the defendant Sophia told him) among the papers of Cantrell, 
and thc signature was in an indifferent, clumsy, old-fashioned hand. 
H e  read this deed over in the presence of John IIenslee, now deceased, 
William Cantrell, and the defendant Sophia, audibly, to enable the 
first-named person to take down the number of acres, to the end of 
ascertaining each child's share, which was computed at  200 acres. 
After examining the deeds they were returncd to the defendant Sophia, 
who put them in a small bag, which was deposited in  a trunk, which 
bag he thinks was the same which Sophia withheld when he wcnt to 
get tho papers of the estate, saying they were the papers of her father, 
which no one should have. He had a conversation with Sophia the 
day after the inventory was taken concerning her dower, when she 
expressed a preference for the lands in Orange and a residence there; 
but upon the witness recommending to hcr rather to be endowed of the 
lands in Caswell she replied she would think of it. Afterwards, when 
her daughter was married, Sophia told him she would follow his advice 
as to her dower, and that the land in Orange, and the rest in Caswell, 
should bc divided amongst her children. She did not, either when the 
deed Tvas read or at any time till her marriage, set up a claim to the 
land in  Orange. On further reflection the witness thinks the decd was 
executrd with the name of Alexander Robbs and a mark made, hc~  
thinks nrl ''I?." 

Will iam ( l a n t r ~ l l  was present at  the time, and heard Yancey  read a 
deed, wLo, upon the witness asking him what he was reading, said it 
was a deed from Alexander Robbs to Bcnjamin Cantlvll; but 
the witness does not know from what he heard of the reading (647) 
where the l a rd  lay, Y a n c q  read the d ~ e d  through or  
not, nor docs he recollect anything that was read. This was the first 
knowledge he had of the existence of such an instrument of writing. 

This evidence is opposed h3 the defendants : first, by Solomon Parks, 
who s a p  that a short time before Cantrell's death he came to his house 
to borrow money, and remarked that he would have sold some land 
that lay i n  Orange County to Fonville, but that his wife was not will- 
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ing. The witness replied, Why is that an  obstacle? for if i t  belongs to 
your wife i t  is your property. Cantrell said, that is not the case; it 
is her's, conveying to the mind of the witness that i t  had descended 
from her father, Robbs. Durirrg the widowhood of Sophia she came 
to the witness's house, wllo, being under , the impression thus made, 
advised her to take her dower in Caswrll, and to consult with a lawyer. 

Some time afterwards the deponent requested the witness Pancey to 
come to his house upon business, and in the course of cowersation 
concei-nlng the estate of Cantre11 asked him if he had inventoried the 
lands in Orange as part of the estate, and upon his saying yes, the 
witness asked how that could he, as he understood the land belongcd 
to the widow. Yancey replied that he had seen among Cantrell's papers 
a deed for those lands from Rohbs to Cantrell; and upon being further 
asked who was the subscribing witness, answered theye was none to 
the decd. This conversation tool; place in tho spring of 1817, and 
Yancey's deposition was taken in September following. Alexailder 
Vincent says be was present when Yancey was looking over Cmltrell's 
papers, and sat within five feet of him, and thii~kc; he heard some 
papers read by him audibly, but none couveying title from llobbs to 
Cantrcll. 

Richard Jones had a w e s  to all Cantrell's papers during his life- 
time, and not long before his death; that he brought a t ru i~k  to 

(648) witness's house corltaining papers, who read them for him;  they 
were deeds from different persons to A. Robbs, but not one from 

Robbs to Cantrell. Cantrell corlfided much in this witness, often spoke 
- t o  him about his affairs, constantly spoke of the Orange lands as his 
wife's, which he said he would sell and move away if she consented. 
Even when the widow of Iiobbs was petitioning for dower out of them, 
he mentioned them by no other description than as his wife's. 

William Dickey and Janies Fawcett were called upon to takc an 
inventory of Robbs' property, after his death, they examined a trunk 
containing his papers, chiefly deeds to him, but saw no conveyance from 
Itobbs to Cantrell, whom they never heard claim the Orange land other- 
wise than in right of his wife. 

Hardy IIurdle was much in the confidence of Robbs, who was  an 
illiterate man, and got the witncss to arrange his papers, and sometimes 
to write for him. Iiobbs said he could not make a will to please his 
wife unless he left his property at her disposal; that the law would 
make a will for him, and he desired Cantrell to be his heir, a t  the same 
time taking a trunk and kcp and delivering it to him as his property; 
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this trunk contained valuable papws, and the witness thought Robbs 
rnrant by this act to give all the right he could to Carrtrell. 

William Bronnich was intimately acquainted and connected with 
Cantrell and Robbs, whom he has often heard conversing about the 
land in Orange, but never understood from them that Cantrell had 
any other claim than in  right of his wife, whom Robbs said i t  would 
devolve upon as his heir at law. After the death of Robbs, when the 
widow petitioned for dower ill the Orange land, Cantrell opposed no 
claim against her. 

Thomas Shanks heard Cantrcll trying to persuade his wife to sell 
part of the land to Fonville, who would not agree to i t  unless 
FonviIIe would take the whole, notwithstanding Cantrell'a urg- (649 ) 
ing his want of money. 

Frederick Fonville offered to buy the land from Cantrell and his wife, 
telling Cantrell he had only a life estate, to which he answcrcd he knew 
i t  was his wife's. Cantrcll was pressed for money, and would have 
sold the land could he have got his wife to join in  the conveyance. 

E. Jones heard the defendant Browning say something about his 
wife's snatching some papers from Mr. Yancey some night when they 
were looking over papers, and said there had been such papers seen, 
but they would never be seen again he reckoned; and, 

John West says that Browning was at his house one Sunday, and 
said the opposite party had been saying something about papers being 
snatched, but as for his part he knew nothing of it. 

This is the substance of the evidence on which the Court has to 
decide whether a deed was made to Benjamin Cantrell by his father- 
in-law, Alexander Robbs, and whether i t  has been suppressed or con- 
cealed by the defendants. The first observation that occurs is that as 
the defmdants distinctly and positively deny that such a deed ever 
existed, or that they have destroyed or concealed it, the Court must 
place as much confidence on the consciences of the defer~darits as on the 
testimony of a sin,gle witness; unless thrrc be some circumstances in 
the case to invest the latter with a superior degree of credit. I f  there 
be any one circumstance to overbalance the credit of the denial, it is 
admitted that a court of equity will derree upon thc testimony of one 
witness. A patient examination of the evidence will, T think, show 
that all the circumstances throw additional weight into the scale of the 
answer, and that none of them tend to confirm and strengther~ the testi- 
money of Mr. Yancey. 

His  recollection of the lnamer in which the deed was executed (650) 
is vague and unsatisfactory; he at first thought it was in a 
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clumsy, old-fashioned hand, and that he believed it to be Robbs' from 
its resemblance to other signatures which his daughter told him were 
his. Upon further reflection he thought it was signed only with the 
letter "Ti." A particular desciiption of thc character of a handwriting 
seems to bo consistent only with a distinct rcmemhrance of i t ;  and an 
impression that i t  was clumsy and old-fashioned does not seem likely 
to have been made on the mind by the inspection of a single letter made 
by a man who could, perhaps, make no other. Thc dcposition was 
made in  September, 1817; the reading of the decd occurred in  Febru- 
ary, 1816, an irrtc~val of time in  which the remembrance of so impor- 
tant a circumstance as the execution of a deed on which depended the 
title of sixteen hundred acres of land would not in ordinary cases be 
effaced. But the boundaries of the part reserved to Xobbs7 wife were 
accurately rcmembercd. The date was not remembered, but the witncss 
thought i t  bore date in 1807 or 1809, which is impossible if i t  were a 
genuine deed, for scvcral witnesses have deposed that Robbs died in  
1805. When the, deposition was taken the witness thought there were 
two subscribing witnesses to the deed; but in the spring of the same 
year, in  a conversation with .Parks, he said there were none. From 
this witness' deposition the only inference I make is that the circum- 
stance is too indistinctly remembered by him, and too inconclusively 
proved, to authorize any court, even if thcre were no answer on oath 
to take away the defendant's inheritance. 

Nor does this evidence dcrivc any support from Cantrell, the only 
other witness now alive who was present on the occasion. EIe did 
hear Yaneey read a deed, but from tho reading he knew not what deed 
i t  was, or what land i t  was made for ;  Yancey told him, upon being 
asked, thc nature of the deed; and that must still depend upon Yancey's 

testimony. 

(651) I f  such a deed had existed, i t  is scarcely credible that neither 
Robbs nor Cantrell should have mentioned i t  to some of those 

persons upon whom, both being illiterate men, they had such frequent 
occasion to rely for the transaction of the most common business; that 
i t  should not have been seen by any in  the lifetime of Robbs, nor after 
his death when all his papers were given over to Cantrell, who exposed 
them to Richard Jones a short time before his death. And what mo- 
tive could exist for making such a conveyance? The defendant 
Sophia was the only child of Robbs, who made no secret of his resolu- 
tion to die intestate, on account of the difficulty of making such a will 
as would bo satisfactory to his wife, uniformly declaring that Cantrell 
should be his heir, and on one occasion delivcring to him all his valua- 
ble papers. 

354 
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The conduct of Cantrell in the latter years of his life is utterly ir- 
reconcilable with the belief that such a conveyance was made. Re- 
peatedly suffering under pecuniary pressure, which he had an oppor- 
tunity of removing by the sale of the Orange land he constantly asserted, 
and acted upon the belief that it belonged to his ~vife, whom he urged, 
but in vain, to join in the sale of part. 

The widow of Robbs claimed dower in the very land, and filed a peti- 
tion for it, yet instead of asserting his title from her husband, or in any 
way obstructing her claim, though fully apprised of it, he passively 
acquiesced, and suffered the dower to be assigned. 

1 do not think that any rational inference can be drawn from the 
claim or belief of the defendant Sophia one way or the other. All 
the parties seem to be sufficiently uninformed, and she, perhaps, was 
not the wisest among them. She might think, from her father's declara- 
tions, that her husband inherited the land from him, and at the same 
time believe that he could not sell i t  without her joining in  the sale, 
while she might also think, as she seems to have done until her 
second marriage, that she was entitled only to dower upon the (652) 
death of Cantrell. The speculations or delusions of a woman 
ignorant of her rights can afford no safe ground for the judgment of a 
court. 

I have laid no stress upon the testimony of Vincent, because I do 
not ascertain upon looking into the deposition that he was present on 
the occasion spoken of by Yancey, who says i t  was about the 6th, 
whereas Vincent speaks of a reading on the 9th. I t  is possible that 
they speak to different meetings, and therefore safer to omit it alto- 
gether. Nor hare I noticed the testimony of E. Jones and J. West, 
as I cannot connect it with any other part of the evidence except the 
taking up of the bag spoken of by Yancey. I f  they were Robbs' papers 
Sophia had a right to them, and any inference that the deed was in it 
must depend upon the foundation that its existence was sufficiently 
proved. 

Upon the whole, my opinion is  that the bill be 
PER C ~ R I A X .  Dismissed with costs. 
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1'. In  debt on a bolid for a sum less than $100, since the act of 1820, 
advantage can be taken of the want of jurisdiction by plea in  abate- 
ment only. Sheppard v. Brigys,  369. 

2. A guardian bond was made payable to three justices by name, "and 
the rest of the justices of the court of pleas and quarter sessions 
for the county of Orange." In a suit on this bond, brought in the 
name of the three justices, who were named as  obligees, it was 
Held, that the nonjoinder of the other obligees as  plaintiffs would 
be fatal on demurrer on motion in arrest or in  error, if the defect 
appeared on the face of the proceedings; but as  here it  did not, i t  
could be taken advantage of only by plea in abatement, or a s  ground 
of nonsuit on the trial, upon the plea of non esl factunz. CZancy v. 
Dickey, 497. 

ACKNlOWLEDGMENT. Vide Statute of Limitations, 1. 

ADMINISTRATORS. Vide  Executors and Administrators. 

AFTER-BORN HEIRS. 

If a man purchase land and die without issue, i t  descends for the pres- 
ent upon his brothers and sisters then in being; but if any a re  sub- 
sequently born, they become equally entitled; and the same law must 
prevail relative to half-blood, where, under the laws of this State, 
they a re  entitled to inherit. Gutlar v. Cutlur, 324. 

AMENDMENT. Vide  Practice, 4, 7. 

APPEAL. 

1. When a record comes up to this Court, and with it a statement made 
by the clerk that  the appeal bond set up is taken in a penalty less 
than that  directed by the presiding judge, and it  appears from affi- 
davits that  the penalty inserted in the bond was so inserted from a 
misunderstanding on the part of the clerk, the Court will consider 
the bond sent up as  a n  appeal bond if i t  appear that  the penalty is 
sufficiently large. Cherry v. Slade, 400. 

2. On a n  appeal from a justice's judgment, the security to the appeal 
is not bound, though he sign as surety, unless the magistrate grant- 
ing the appeal sign his name as a witness to the signature of the 
surety. Picot v. Hardison, 532. 

Vide Practice, 1, 3, 4; Witness, 2. 

APPEAL BOND. Vide  Practice, 1. 

ASSETS. 
All .the chattels of a n  intestate are  assets, if the administrator by rea- 

sonable diligence might have possessed himself of them. Gray v .  
Swain, 15. 
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BAIL. 

1. The sheriff is not liable in debt upon his official bond for omitting to 
take bail when he executes a capias in  civil cases, but he must be 
proceeded against a s  bail by sci. )"a. Governor 71. Jones,  359. 

2. After conviction for a n  offense not capital, and appeal to this Court, 
the prisoner is  not entitled to be bailed as a matter of right; i t  is 
a question addressed to the sound discretion of the judge before 
whom the appeal is taken. S .  v. W a r d ,  443. 

BAIL BOND. 

When an act of the Legislature prescribes the substance of a bond, that 
bond, so drawn as  t o  include every obligation imposed by the Legis 
lature and to afford every defense given by the law, will be valid, 
notwithstanding i t  may be slightly variant from the literal form 
prescribed; and i t  is  not necessary to insert in the condition of a 
bail bond every alternative contained in section 8 of the act of 
1777, ch. 8, on which bail are  dischargeable; because the right t o  
be discharged is not given the bail by the words of the obligation, 
but is given them by a public law, which the courts are  bound to 
notice. lZhodes v. Vaughan,  167. 

BAILMENT. 

1. Where a bailee undertakes t o  perform a gratuitous act, from which 
the bailor alone receives benefit, then the bailee is liable only for 
gross neglect. Otherwise where the profession of the bailee implies 
skil l ,  for there want of skill is  imputable as  gross neglect. Stanton 
v. Bell, 145. 

2. A mere mandatary ,  who receives no reward, is only liable for fraud 
or gross neglect. Ibid., 145. 

BEQUEST. 

1. A. bequeaths negro H. to his wife for life, and directs the negro and 
her increase to be equally divided between his son J. and his 
daughter M. a t  the decease of his  wife; by a subsequent clause he  
lends all t h e  rest  of his estate to his  wife during her widowhood, 
and a t  her marriage to  be divided between her and the son and 
daughter, one-third to each; and then follows this clause: "But if 
my son and daughter should die before of age, then I give the ir  
estate to  my wife to dispose of as  she shall think proper." The 
son died under age; the widow died: Held,  that  the words " the ir  
estate" include the property bequeathed to J. and M. in  the first 
clause, and, therefore, that  the  administrator of the son is not en- 
titled to  any part of the estate; for, if the last limitation be a cross- 
remainder, then, upon the death of the son under age, his interest 
vested in the daughter; and if i t  be not a cross-remainder, then 
the interest went immediately to the wife of the testator. Davis v. 
Shanks .  117. 

2. "It is my will and desire that  my negroes shall be kept together until 
my children arrive to full age or  marry, and then t o  be divided be- 
tween my beloved wife and children, share and share alike, equally; 
and it is my will and desire that  whenever any one of my children ar- 
rive at  full age or marries, that  his or her share of my estate be 
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delivered to him or her immediately": Held, that  under these 
words cach child had a vested present interest in his or her share 
of the negroes. Clancy v. Dickey, 497. 

RILLS OF EXCHANGE AND PROMISSORY NOTES. 

1. A demand of the maker of a note, and notice of nonpayment given 
to the indorser within reasonable time is necessary to  charge the 
indorser. What is  reasonable time must depend on circumstances; 
four months, when the parties all resided in the same village, is 
unreasonable. Yancy v. Littlejohn, 525. 

2. The notice required by law to be given to an indorser is good if i t  
be sufficient to  put the indarser on inquiry. No particular form is 
required; i t  may be in words or in writing; it  may be read from a 
memorandum or letter, either written or printed, signed or un- 
signed, bearing the name of any one or no one, for the person giving 
the notice adopts it  as his own; and any person through whose 
hands a bill or note has passed may give notice to the drawer or 
his prior indorser of the dishanor of the bill, although the bill or . 
note may not have been by him a t  that time taken up: and such 
$notice may be given without Qis having then-in his hands the pro- 
test ;  i t  is sufficient (if a protest be necessary in a case) that  there 
is  one in  fact. Rank v. XeawelE, 560. 

3. An indorsement is but prima facie evidence of the purchase of a note, 
and the contrary may be shown. Daniel v. MclZae, 596. 

BILL O F  RE,!VIEW. 

Placing the amount of a decree in  equity in  the hands of the master, , 
in bank notes, is such a substantial compliance with the ordeE of the 
court a s  will save the party from an imputed neglect o r  contempt, 
and authorize the filing of a bill of review. Taylor v. Person, 298. 

I BOND. 

1. Executions having issued against A., were levied on a horse in  the 
possession of H., and H., with the defendants, gave bond to the 
sheriff for the production of the horse to the sheriff a t  a certain 
time. In this bond the plaintiffs in  the executions were the ob- 
ligees, and on the failure of H. to deliver the horse to the sheriff, 
notwithstanding the sheriff did not attend to receive him, the plain- 
tiffs brought suit, and i t  was Held, that as  the obligors had under- 
taken to do an act t o  a stranger over whom the obligees had no 
control, the obligors were not excused by the refusal or neglect of 
the  stranger. Mitchell v.  Patillo, 40. 

2. To express, in  the condition of a bond, what the law would have im- 
. 

plied from the other words inserted cannot affect the validity of the 
bond. Judges v. Deans, 93. 

I BOOK DEBT LAW. 
An action was brought in 1821 on the book debt law. From the books 

i t  appeared that the articles were delivered in 1815: Held, that  a n  
acknowledgment of the account within three years before suit 
brought, though such account should be of more than five years 
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BOOK DEBT LAW-Continurd. 

standing, shall revive the original promise, because such acknowl- 
edgment furnishes evidence that  the presumption on which the 
statute is founded does not exist i n  the particular case. Kixer 
v. Bowles, 539. 

BOUNDARY. 

1. A mistake in the course or distance of a deed should not be per- 
mitted to  disappoint the intent of the parties, if that intent appears, 
and if the means of correcting the mistake are  furnished, either 
by a more certain description in the same deed or by reference to 
another deed containing a more certain description. Campbell v 
McArthur, 33. 

2 .  The utmost extent of the decisions in cases of boundary has been to 
permit marked lines or corncrs to be proven or shown when such 
marked lines and corners were not called for in the deed. This 
rule violates principle, but it  is now too late to vary i t ;  but this 
Court will not go further into error and permit parol evidence to 
contradict or vary the description where there is no mark or vestige 
left; and, therefore, where a deed calls for a course from a point on 
a river different from the coqrse of the river, and not calling for it ,  
parol evidence shall not be received to vary the description and 
show that the line actually run a t  the time of the grant was the 
river. Slade v. Green, 218. 

3. I t  is the legitimate object of a particular description in a grant to  
designate with more certainty and precision what the parties sup- 
pose to be vague and ambiguous in  the general one; and, therefore, 
wherever, the particular description restrains the general one to 
natural boundaries, upon those boundaries being shown the gen- 
eral description is  confined to them. Tatunz v. Bawyer, 226. 

4 .  A tract of land is granted in 1761. In  1784 another tract, adjacent, 
is grCnted, and calls for a course "along t h e  old line t o  the begin- 
ning." In  1794 a corner and line are  marked as  the corner and 
line of the tract of 1784, parallel to the old line and north of it. 
Held, that  the line marked in 1794 was not conclusive; that  i t  was 
the province of the jury to ascertain the true bmndary, and that 
i f  they believed it  to  he the old line, the plaintiff would go to it, 
notwtthstanding the corner and line marked i n  1794 as his line. 
Frui t  v. Brower, 337. 

BREAKING OUTER DOORS. 

An officer cannot break open an outer door or window to execute civil 
process. S. v. Armfield, 246. 

CERTIORARI. 

1 .  Where a party appellant depended upon the clerk of the county court, 
who acted a s  deputy clerk of the Superior Court, to  bring up an 
appeal, and the clerk of the county court was i n  the habit of bring- 
ing up all appeals, and had formerly brought up one for the present 
appellant, but on this occasion omitted i t  through forgetfulness, 
i t  was Held, that  the negligence of the appellant was such that he 
was not entitled to a certiorarii. Davis v. Marshall, 59. 
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CERTIORARI-Continued. 
2. Where any unexpected accident prevents a n  appellant from bringing 

up his appeal, this Court will grant a certiorari; but when the ap- 
pellant trusts to another to do what he ought to  have done himself, 
and that  trust proves to have been -improperly placed, he must 
abide the consequences; a certiorari will not be granted. X. v. 
Williams, 100. 

3. Certiorari will be granted on affidavit that appellant applied in  due 
time to the clerk of the court below for the reoord of a case to 
bring i t  up to this Court, and was informed by the clerk that he 
had sent i t  up, when the record reaches this Court too late. Mera 
v. Scales, 364. 

4. A certiorarz is granted by this Court, on facts uncontroverted, ap- 
parent on the record or papers before the Court; but a rule is  
proper when the application is made oii facts not so apparent; but 
in  all cases where the certiorari is returned the facts may be con- 
troverted. Cherry v. Slade, 400. 

CLERGY. 
Two bills of indictment were found against a prisoner a t  the same 

term, the one for burglary and larceny, the other for a robbery, and 
both indictments charged the same felonious taking of the same 
goods. The prisoner was tried on the first indictment, and found 
guilty of the larceny and not guilty of the burglary. Held. that he 
could not be put on his trial on the second indictment, because i t  
would conflict with the principle "that no one shall be twice put in  
peril for the same crime," and on the refusal of the Attorney-Gen- 
cral to pray judgment on the conviction for larceny, the prisoner 
was allowed his clergy and was discharged. S. v. Lewis, 98. 

CLERK AND MASTER. 
A sale of real estate by the clerk and master in  equity, ordered by the 

court under the acts of Assembly authorizing a sale, where i t  is  
necessary for an equal and advantageous division, is  an oficial act, 
and a s  such comes within the scope of the condition of the bond of 
the clerk and master. Judges v. Deans, 93. 

COLOR OF' TITLE. 
1. An unregistered deed is color of title. Campbell u. McArthur, 33. 

2. An unconstitutional act 01 the Legislature i s  color of title. Church 
v. Academy, 233. 

CONCURRENT ACTS. 
A. sold to B. a negro boy, detective in  his eyes, and i t  was afterwards 

agreed between the parties that  if A., who was going to Charleston, 
should bring back with him a negro boy, he would let B. have him 
and take back the defective negro. A. did hring back from Charles- 
ton a negro boy, and sold him to a third person. In  a n  action 
brought by B. against A. on this agreement, i t  was IZeld, that  the 
delivery of the defective negro was to  be a n  act concurrent with 
the delivery of the one brought from Charleston, and that  neither 
party could sue upon the contract without averring and proving a 
tender or readiness to perform his part. Brzttain v. Smith, 572. 
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CONDITION PRECEDENT. 
In an action upon a n  administration bond it  is not necasary  for the 

plaintiff t6 tender a r ~ f u n d i n g  bond to the defendant to  give him a 
right of action. Mayo v. Mayo, 329. 

CONSIDERATION. Vide wir ran ty ,  1. 

CONSTITUTION. 
The revenue law is not liable to  the constitutional objection of depriv- 

ing the party of the right of trial by jury; nor does i t  violate the 
spirit of that clause of the Federal Constitution which prohibits the 
States from laying any imposts or duties on imports and exports. 
Cowles v. Brittain,  204. 

COSTS. Vide  Decree, 2. 

COUNTERFEIT BANK NOTES. Vide Payment, 1. 

COVENANT. 
A covenant "to warrant and defend the right, title, and property to 

land against the lawful claim or claims of any person or persons 
whatsoever" is  not a covenant of seizin. Held, therefore, that an 
action will not lie, for want of title in the covenantor to the land, 
when he conveyed it, until some claim has been made or the 
covenantor otherwise disturbed in his possession. Woodward v. 
Ramsay, 335. 

DAMAGES. 
In  debt on a guardian bond, given in the penalty of £1,000, the damages 

were laid a t  £100, and the jury assessed the damages to  more than 
£100. I t  was Held, that, to the extent of the penalty of the bond, 
the obligee may recover damages for a breach of the condition, 
though the same judgment is entered on the verdict as  before the 
statute 8 and 9, Wm. 111, ch. 11 (which is in force here) .  viz., 
to recover the debt and nominal damages for the detention of i t  and 
costs. The execution still issues for the amount of the  judgment, but 
i s  indorsed to levy only the amount of the damages assessed for 
breach of the condition, together with the costs; i t  is not, there- 
fore, of any moment what damages are laid in the declaration and 
writ, whether they are nominal or otherwise, provided the damages 
assessed by the jury do not exceed the amount of the penalty. 
Clancy v. Dickey, 497. 

DEBT ON STATUTE. 
In actions of debt, founded on specialty or contract, the verdict cannot 

be for a less sum than is demanded, unless it  be found that  part 
of the debt is satisfied; but in debt on a statute giving a n  uncertain 
sum by way of penalty, the verdict is good, although a less sum 
than is  demanded is found to be due. Doxier v. Bmy, 57. 

DECLARATION. 
I t  is necessary for a plaintiff to state in  his declaration not only that 

he has sustained damage, but also how he has been injured. Cardner 
v. Nherrod, 173. 

DECLARATIOK OF RIGHTS. Vide  Yadkin Navigation Company, 2.  
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DECREE. 
1. I t  is a sufficient cause to reverse a decree that the facts put in issue 

by the bill and answer were not decided by a jury before the decree 
was made. Taylor v .  Person, 298. 

2. When an issue Is submitted to a jury in eguity, and their answer to 
i t  is  insensible and contradictory, the court should not make a de- 
cree, but should order the issue to be submitted to another jury; and 
in such case, when i t  ccmes before this Court, neither party shall 
recover his costs in this Court, Kirby  v .  Newsance, 105. 

3. Where the facts charged .in a bill are fully denied by the answer, 
there can be no decree against the answer on the evidence of a 
single witness only, without corroborating circumstances to supply 
the place of a single witness. Martin v .  Browning, 644. 

DEED. 
A deed, altered after its execution, is good if the alteration be made 

with the knowledge and consent of the grantor; and the part al- 
tered need not be registered to make i t  color of title, for an un- 
registered deed is coIor of title. Campbell v .  McArthur,  33. 

V i d e  Warranty, 1: Evidence, 15; Boundary, 1. 

DEPOSITIOSS. 
In ordinary cases, fixing the time of notice to take depositions belongs 

to the judge, who orders commissions, but where i t  appeared from 
the record that an order was made granting commissions, but fix- 
ing no time of notice, i t  was Held, that if the parties disagreed on 
this point the judge who presided when the depositions were offered 
should determine on the sufficiency of the notice. Cherru v .  glade, 
400. . 

DESCENT. 
If a man purchase land and die without issue, it  descends for the pres- 

ent upon his brothers and sisters then in being; but if any are  
subsequently born, they become equally entitled; and the same 
law must prevail relative to half-bload, where, under the laws of 
this State; they are entitled to inherit. Cutlar v:Cutlar, 324. 

DEVISE. 
1. Devise as  follows: "After the marriage of p y  wife, or either of 

my daughters, I want my estate equally divided between my 
wife A., my daughter G., and my daughter S., and in case either of 
my daughters should die without lawful heirs of her body, her 
proportion of my estate i s  to  go to my other daughter; and in 
case both should die without lawful heir, I wish it  to be divided 
between my brother Benjamin's four children." The daughters 
died infants and intestate, and on a bill filed by B.'s four chil- 
dren, it was Held, that  the expressions used did not limit the 
failure of issue of the daughters to the time of division. Where 
words Would create an estate tail in real estate, they give the 
absolute property in personal~y. Bailey v. Davis, 108. 

2 .  Devise as  follows: "The remainder of my plantation and lands 
that  hath not been given away I leave to be equally divided be- 
tween my three sons, A., B., and C., to them and their heirs forever, 
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except either of the above said three should die without lawful 
heirs of their bodies, then my pleasure is that it  should return 
to the other two, to them and their heirs forever": Held, that 
since the act of 1784, A., B., and C., take a fee simple. Beasly v. 
Whitehurst, 437. 

3. Devise of certain lands to  testator's wife for life, remainder to his 
son, and by a subsequent clause testator directs that  in case his 
wife be living a t  his death, the. sum of $750 shall be appropriated 
by his executors for repairing the buildings for the reception of 
his  wife and family a t  the place devised as  above, the same to be 
completed within twelve months after his death. The wife survived 
the husband three days, and i t  was Held, that  the money should 
not be applied in repairs for the remainderman, but should be 
divided among the residuary legatees. Holiday v. Holiday, 469. 

4. Testator devised part of his estate to his wife and to his daughter 
Anne, and in case his wife should have another child, or be with 
child a t  his death, a portion of the same to such child, "and if 
he should have no child a t  the time of h i s  decease, or his wife 
should not be with child, or in case he should a t  his death have a 
child or children, and such child or children die before arriving 
a t  the age of 21  years, or without heirs lawfully begotten, then" 
over: ITeld, that the disjunctive w shall be construed ancl, to effect 
the intent of the testator, and that the limitation is not too remote. 
Turner v. Whttted, 613. 

5. The testator further in the same clause of his will adds, in  dis- 
posing of the property "given as  aforesaid, t o  his  child or chil- 
dren": '.if no such child or children, to be equally divided between 
his brothers, W. a,nd L." Construed that  this is a limitation upon 
the contingency of the birth of a posthumous child and the existence 
or nonexistence of his daughter Anne a t  the time of his death, and 
does not await all the limitations enumerated in the first part of 
the clause. Ibid. 

6. I t  is a general rule with respect to the profits of real estate that 
where the fee is vested in  a devisee, subject to  be divested upon 
a contingency, the profits which accrue from the death of the 
testator until the ,divesting of the estate belong t o  the adminis- 
trator of the devisee. Ibid. 

DISTRIBUTIVE SHARE. 
1.  Judgment of condemnation will not be rendered in a case where 

a garnishee has in his hands, as  a n  administrator, property in 
which the debtor will be interested as  a distributee after the set- 
tlement of the administrator's accounts. Elliott v. Newby, 21. 

2. Payments made to distributees on account of their portions, whether 
before the administration is settled or a t  the close of it, a re  not 
considered a s  expenditures, and no allowance of commissions can 
be made on them. Potter v. Stone, 30. 

3. A. married L., a widow, who was entitled to an undivided share of 
a deceased child's estate; A. assigned his interest in  this share to 
one of his creditors; afterwards another creditor levied an execu- 
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DISTRIBUTIVE SHARE-Continued. 
tion on the property mentioned in the assignment, and it  was 
held that  no execution could be levied on the share while it  con- 
tinued undivided, but yet the assignment by A. might bind it. 
Dozier v. Muse, 482. 

DIVORCE. 
The act of Assembly of 1814 authorizes a dissolution of the marriage 

contract for two causes only; and a single act of adultery in  a 
married man, whereby he becomes infected with a disease, which 
he communicates to his wife, is not a sufficient cause for divorce, 
because the injury received by the wife is not communicated under 
such circumstances as  constitute any one of the causes provided 
for in the act. Long v. Long, 189. 

EMANCIPATION. 
1. A bequest of slaves to certain persons, "to be their lawful property, 

and for  them to keep or dispose of /as they shall judge most for 
the  glory of God and good of said slaves," where i t  could fairly 
be collected from other parts of the will that  the testator did not 
mean by the bequest any personal benefit t o  the legatees, was 
held to constitute them trustees for the pyrpose of emancipation, 
and as  such purpose is illegal it  was held that  the legatees took 
the property in trust for those who were entitled under the 
statute of distribution. Huckaby v. Jones, 120. 

2. A direction in testator's will that "his executors shall use all law- 
ful  means to have his slaves set free, either by the General As- 
sembly or other competent authority," Held. to be void, and the 
slaves consequently result to the next of kin. Turner v. Whitted, 
613. 

EQUITY. 
1. An act which a party is bound to perform only by honor and 

moral duty, can be enforced only by considerations addressed to 
his feelings, would not be the subject of an action a t  law. A bill 
to enforce performance of such an act will, therefore, be dismissed 
for want of equity, for equity must here follow the law, which 
designs to  give effect to  contracts founded on the mutual exigen- 
cies of society, and not ta  undertakings which are  merely gratuit- 
ous. Littlejohn v. Patillo, 302. 

2. A. settled upon lands under titles from the State and 'those claiming 
under it, honestly believing that the lands had been properly 
granted; and after a possession of some years by A., B. discovering 
that  the lands Were not situated in  the county named in the entry 
and grant, but in Ian adjacent one, made an entry, obtained a 
grant, and filed a bill against A., charging him with fraud in ob- 
taining and locating his grants, and praying that  he might be com- 
pelled to convey to B. Held, that the bill must be dismissed be- 
cause on general principles a court of law is fully competent to 
decide upon the case, and it  certainly has jurisdiction by the act 
of 1798, giving i t  in all cases where the patent has irregularly 
issued through the mistake of the public officers, or of the party 
claiming it. Davidson v. Nelson, 113. 
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ERROR. Vide Practice, 2. 

ESTOPPEL. 
A. being much indebted, to defraud his creditors exchanged a negro 

girl with B. for a negro boy, and took from B, a bill of sale for the 
boy which conveyed him to A.'s infant son. Afterwards C. pur- 
chased the boy from A. and sold him to B., by whom he was 
sold to the defendant. In an action for the slave, brought by the 
infant son against the defendant, the last purchaser, i t  was Held, 
that the defendant was not estopped by the deed from B. to the 
plaintiff; that  an estoppel being the exclusion of the truth, i s  not 
favored; that  where there is no mutuality there can be no estop- 
pel, and that  estoppel precludes a party from controverting facts. 
not law; that in the case put the defendant controverts no fact in 
the plaintiff's bill of sale, but insists that the fraudulent inten- 
tion of the father, combined with the consideration moving from 
him, ,made the slave in question the property of the father as  to 
purchasers and creditors; and this was mere inference of law. 
Moore v. Willis, 555. 

EVIDE,NCE. 
1. The return of a,sheriff is only prima facie evidence against his sure- 

ties; i t  is not conclusive. Bank v. Twitty, 5. 

2. A, haying been arrested for larceny a t  the instance df B., and, on 
examination, regularly discharged, brought an action for malicious 
prosecution against B. In this action, to rebut the defense relied 
on, viz., information of another affording probable cause, A. may 
be permitted to prove that B. was present when two witnesses 
swore before a magistrate to facts which proved the information 
given B. to be untrue, and A. need not produce the record of tho 
proceedings or warrant before the magistrate to lay a foundation 
for the introduction of this testimony. Watt v. Greenlee, 186. 

3. Evidence may be received to show malice in B., that A. was the only 
witness bound by recognizance to appear in  support of a prosecu- 
tion for felony then pending against the brother of B. Ibid., 186. 

4. The rule that the best evidence in the power or possession of a 
party shall be produced applies only to grades of evidence, e, g., 
oral evidence shall not be received where there is written, a copy 
when the original is to be had; but where the evidence is all of 
the sqme grade, as the testimony of living witnesses, one is not 
to be excluded because another had a better opportunity of know- 
ing the facts deposed to, but the testimony should be left to a 
jury to be weighed by them. Governor v. Roberts, 26. 

5. Admissions made to the sheriff by an individual that he had no 
title to a slave on which the sheriff had levied an execution are 
not colzclusive evidence of the want of title in  the person making 
the admission. Ufford v. Lucas, 214. 

6. The maxim, Nemo audiendus est suam turpitudenem allegare, does 
not apply, a t  least to instruments not negotiable. Gwlynn v. 
Etokes, 235. 

7. A will was executed in Tennessee, and from the certificate of 
probate on the exemplified copy-produced here it  appeared that but 
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one witness swore that he subscribed the will a s  witness in  the 
presence of the testator; and the other witness to the will did not 
appear to have been sworn.at all. Held, that  such will should not 
be read in evidence. Blount v. Patton, 237. 

8. Upon an indictment for uttering forged money knowing i t  to be 
forged, evidence may be received of former acts and transactions 
which tend to bring home the scienter to the defendant, notwith- 
standing such evidence may fix upon him other charges beside 
that  on which he is tried. 8. v. Twitty, 248. 

9. When the lessors of the plaintiff introduced a writing signed by the 
defendant, acknowledging that the title was in the lessors, and show- 
ing, also, that the defendant had been in possession more than seven 
years, under color of title, i t  was Held, that the paper was made evi- 
dence for the defendant by its introduction by the lessors, and that 
as  the acknowledgment was not made until af ter  his possession had 
ripened into title, he was not affected by it. I t  would have been 
otherwise if made before. University v. Hogg, 370. 

10.  In  an action for slander in  charging the plaintiff with having sworn 
falsely as to the residence of a n  individual, declarations made by 
that  individual a s  to his residence, not in  the presence of the 
defendant, are  inadmissible as  evidence against' him; but on a n  
abstract question as to the residence of an individual, that  fact 
depends so much on intent that  declarations made by the indi- 
vidual, accompanying and explanatory of his bodily presence, are  
admissible as part of the res gestc?. Cherry v. Blade, 400. 

5 1 .  A. became the subscribing witness to an instrument executed by his 
father. On the trial the handwriting of A., who lived without the 
State, was proved. The defendant then offered the deposition of A., 
taken after the death of his father, to prove that the instrument 
never was delivered; i t  appeared that  the father of A, had made 
a will, and it  was Held, that the deposition was admissible in evi- 
dence until the plaintiff, by the production of the will; showed 
an interest in A., the witness. McKinna v. Hayer, 422. 

12. The printed statute book of another State i s  not evidence to  show 
what the law of that State is; i t  can only be shown by a copy 
authenticated by the seal of the Stafe which enacted it. A'. v. 
Twitty, 441. 

13. When a witness is  called who, in the commencement of his testi- 
mony, states himself to be an accomplice of the accused, i t  is regu- 
lar, before the witness is attacked, to call another witness to  prove 
that  the first had related the facts disclosed i n  his evidence im- 
mediately after they happened, and to state other confirmatory 
facts; such evidence is to be considered as substantially given i n  
reply. B. v. Twitty, 449. 

14. When a defendant 'admitted the justice of an account, an action on 
which would have been barred by the statute of limitations, but at 
the same time produced an account of equal amount against the 
plaintiff, which he, defendant, alleged was correct, i t  was Held. 
that  all the defendant said must be taken together and left to the 
jury to believe such part as  they might think proper. Jacobs v. 
E'arral, 570. 



INDEX. 

EVIDENCCContinued. 
15. Parol evidence shall not be received to contradict a n  averment in 

a deed of the payment of the purchase money. Graves v. Carter, 
576. 

16. A witness on a trial cannot be asked if he has not, in conversation, 
stated the facts otherwise than a s  he now deposes. X. v. Simpson, 
580. 

Vidc Boundary, 2, 4;  Grant, 1; Fraud, 1; Removal of Debtor, 3;  Pos- 
session, 2. 

EXCEPTION TO JURY. Vide Jury, 2. 

EXECUTION. 
I. An execution binds property i n  the hands of t i e  defendant, and ail 

others claiming under him, from the teste. Stamps v. Irvine, 232. 

2. An execution, bearing the first teste, will be satisfied before one of 
a younger teste, first delivered, and levied upon property, but not 
sold before that  of the first teste comes to the sheriff's hands. 
Green v. Johnson, 309. 

3. When a n  execution is issued, it  creates a lien upon the slaves of 
the defendant from the teste, so that he himself cannot dispose of 
them. When a n  alias fi. fa. is issued, this lien has relation to  the 
teste of the first fi. fa. GiFkey v. Dickerson, 341. 

4. If a n  execution be levied on slaves, but no return made, the benefit 
of this levy is lost, but the lien continues a s  much as if the levy 
had not been made. Ibid. * 

5. An execution tested prior to  the registration, but subsequent to the 
date of a mortgage, has priority over the mortgage. Dcividson v. 
Beard, 520. 

6. The execution from a justice binds lands from the time of the levy, 
and a n  order of sale subsequently made has relation back to that 
period. Ellar v. Ray, 568. 

EXECUTORS AND ADMINISTRATORS. 

1. The allowance made to administrators i s  to be proportioned to the 
care and attention, bestowed in each particular case, so as, however, 
not to exceed 5 per cent on each side of the account. Potter v. 
Stone, 30. 

2. The office is  not intended to be one of profit, and nothing' more 
than a.bare co,mpensation can be allowed. Ibid. 

3. Payments made to distributees on account of their portions, whether 
before the administration is  settled or a t  the close of it, are not 
considered as  expenditures, and no allowance of commissions can 
be made on them. Ibid. 

4. Where executors contracted to sell their testator's interest in  cer- 
tain lands, "no encumbrances guaranteed," and, after the sale 
tendered a sufficient deed of conveyance to the purchaser, which 
he refused, i t  was Held, that the executors were entitled to  recover 
without showing that the title to  the land was in their testator. 
Duer v. Harrill, 50. 



EXECUTORS AND ADMINISTRATORS-Continued. 
5. In  a case in which i t  appears that  the want of a refunding bond 

was not a t  all the real obstarle to a settlement with a n  adminis- 
tor, the administrator, in a suit on the bond shall not be per- 
mitted to avail himself of the objection. Mayo v. Mayo, 330. 

6. The act of 1715, ch. 10, is intended for the protection of dead men's 
estates, and not for the personal benefit of the executor; a n  execu- 
tor de son tort may therefore plead i t  as  well as  a rightful cxccu- 
tor. The true distinction i s  that  what will protect the assets may 
be pleaded by any executor; but those rights which the law allows 
to the executor on account of his office can be claimed by a rightful 
executor only. Mclntire v. Carson, 544. 

Vide Assets, 1; Legacy, 1 ;  Guardian and Ward 1.  

FORGERY. Vide Indictment, 1, 2. 

FRAUD. 
A sheriff's deed for 300 acres of land was offered in evidence. I t  

was proved that  the sheriff intended to convey but 125 acres, that 
he was ignorant of the courses of the land, and that  he would not 
have signed the deed if the courses had not been inserted in  such 
a way as  to deceive him with respect to the quantity. The court 
below held the deed to be conclusive; this Court grants a new 
trial, because the judge should have left i t  to  the jury to say 
whether the deed was fairly or fraudulently obtained, for a court 
of law has cognizance of the question as  well as  a court of 
equity. McKerall v. Cheek, 343. 

GARNISHMENT. Vide Distributive Share, 1.  

GRANT. 
Where the subject-matter of a grant is within the power of a public 

officer who makes it, the grant shall not be invalidated when i t  
comes incidentally before the court by anything dehors the grant. 
Aliter, where its validity is put in issue rx chre~lo,  as  on a SCL. 

fa. to repeal it. Tate v. Greenlee, 231. 
Vide Boundary, 3. 

GUARANTEE. 
1. A. being indebted to B., assigned to him certain judgments against 

C., on which execution was stayed by D. as  the security of C., and 
A. guaranteed the payment of the judgments to B. Before the 
assignment of the judgments, and before the stay of execution had 
expired, C. removed from the State with his property, and had 
a t  the time of trial sufficient property to satisfy the judgments; the 
security, D., had become insolvent: Held, that B. was not bound 
to pursue C. when beyond the limits of the State before he could 
have recourse to A. Towns v. Farrar, 163. 

2. In general, a guarantee is not bound to the highest possible degree 
of diligence, but i t  is sufficient if he resort to such means as are 
within his power, i n  such time as  a prudent and discreet man 
would, in  like circumstances, to collect his own debts; and if,  in 
using such diligence, he fails to obtain satisfaction of the prin- 
cipal, he is  entitled to  resort to the guarantor. Ibid. 

9-24 369 
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GUARDIAN AND WARD. 
A father died, leaving his wife executrix to his will, by which he 

bequeathed certain slaves to his children, directing that the slaves 
should be kept together until his children came of age or married, 
and then to be divided between his wife and children, share and 
share alike; the executrix took the slaves into her possession; 
having them in possession, married the guardian to  the children; 
the guardian removed from the State, taking the slaves with him, 
and in a suit brought for the benefit of one of the children, against 
the sureties to the guardian bond, it  was Held, that the guardian 
did not hold the slaves after his marriage, a s  executor, in right of 
his wife, but as  guardian. Clancy v. Dickey,  497. 

GUARDIAN BOND. V i d e  Practice, 7. 

HALF-BLOOD. 
1. The half-blood is entitled to  inherit in purchased estate. Ross v. 

Toms,  9 .  

2. If a man purchase land and die without issue, it  descends, for the 
present, upon his brothers and sisters then in being; but if any 
are  subsequently born, they become equally entitled, and the same 
law must prevail relative to half-blood where, under the laws of 
this State, they are entitled to  inherit. Cutlar v. Cutlar, 324. 

3. Where those who claim the inheritance are of an equal degree, and 
none of them can claim a preference by representing the acquiring 
line, all are  equally entitled, although some of them may be of the 
half-blood. Pritchard v. Turner ,  435. 

4. Where a devise was to A., B., and C., to  them and their heirs forever, 
but in case either of the three should die without lawful heirs 
of his body, then that his share should return to the other two, to 
them and their heirs forever: Held, that since the act of 1784, 
A,, B., and C. took a fee simple, and upon the death of A. leav- 
ing issue, and the subsequent decease of B. without issue, B.'s 
share is to be equally divided among his brothers and sisters of 
the half-blood and whole blood, o r  the representatives of such. 
Beas l?~  v. Whi t ehurs t ,  438. 

HEIR. Vide  Husband and Wife, 1.  

HIGHWAY. 
Where water was thrown, by the erection of a mill, upon the highway, 

and the former proprietor of the mill had .built bridges over the 
water, which, during his ownership, he repaired, and which were 
also repaired by the present proprietor, who did no other work on 
the roads, i t  was Held, that the present proprietor was answerable 
in  damages to  a n ,  individual who sustained injury by reason of 
defect in one of the bridges, and that the inquiry was properly 
left to the jury whether the mill or the road was the more ancient. 
Mulhollan& v. Brounrigg,  349. 

HUSBAND AND WIFE. 
The husband is  neither heir nor next of kin to his wife; he answers 

not the description used, heir o f  t he  w i f e ;  for 'though in determin- 
ing the quantity of a n  estate the word heirs would be received as  



HUSBAND AKD WIFE-Continued. 
a word of expansion or limitation, and the same force allowed i t  as 
if the words executors and administrators had been used, yet in  
arriving a t  intent the Court will consider the common meaning of 
the word heir, though i t  be a technical word, and where it  is  not 
used technically (as when applied to personalty) it  shall be 
taken to mean blood relations, on whom the law casts the inher- 
itance on the death of the ancestor, and is the same with next of 
kin. Tyson v. Tyson. 472. 

INDICTMENT. 
1. An indictment for forgery should not only set forth the tenor of the 

bill, or note forged, but should profess to  do so. S. v. Twitty, 248. 
2. In  a n  indictment under the act of 1819 to punish the making, pass- 

ing, etc., of counterfeit bank notes, if the note alleged to have been 
passed be of a bank not within the State, the indictment should 
aver that such a bank exists as  that  by which the counterfeit note 
purports to have been issued. Ibid. 

3. When an indictment is  framed on a statute of thirty years stand- 
ing, which prohibits an offense after a specified time, i t  is not usual 
or necessary it  should allege expressly that the offense was com- 
mitted after the making of the statute; aliter, if the statute be a 
recent one. 8. v. Chandler, 439. 

4. In  a bill of indictment indorsed a true bill, and to the subscription 
of A. B., the foreman, the letters I?. G. J. added will be sufficient 
to indicate that he acted as foreman, when it  appears from the rec- 
ord that  A. B. was in fact the foreman of the grand jury when 
the bill was found. And if no letters had been added after his 
name, his subscription to thp indorsement could only be referred 
to his official act as foreman, and would, therefore, be sufficient. 
Ibid. 

5. In  a n  indictment the words "false, forged and counterfeited prom- 
issory note, commonly called a bank note, purporting to be a good 
and genuine bank note of $100 on the Bank of the State of South 
Carolina" contain a sufficient averment of the esisence of such 
a bank as  the Bank of the State of South Carolina. S, v. Ward, 
443. 

6. When an indictment charges a defendant with forging a bank note, 
"purporting to have been issued, etc., promising to pay," i t  must 
be understood as  descriptive of a bill purporting to promise a s  
well as  purporting to have been issued. 8. v. Twitty, 449. 

7. An indictment containing in its caption a statement of the term 
in these words, "Fall Term, 1822," and in the body of the  indict. 
ment charging the time in these words, "on the first day of August 
i n  the present year," was held good. 8, v. Haddock, 461. 

Vide Clergy, 1. 

INFANCY. 
There is a difference between such an acknowledgment as  will take 

a case out of the statute of limitations and such as  is necessary to 
defeat the plea of infancy. In  the former case the slightest words 
are  sufficient; in the latter nothing short of a n  express promise 
will suffice. Alexander v. Hulcheson, 535. 
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INJUNCTION. 
Where both the securities to an injunction bond were dead this Court 

granted a rule on their administrators to show cause why execu- 
tion should not issue as  well against them as the principal in the 
injunction bond, and on the return of the rule, refused to the 
administrators a new trial of the issues and decreed against them 
de bonw intestati. Carrington v. Carrington, 494. 

JUDGMENT ON MOTION. Vide Sheriff, 3 

JURISDICTION. Vide Equity, 2 ;  ~ r & d ,  3 ;  Pleas and Pleading, 2. 

JURY. 
1. Freeholders of another SLate, owning no freehold in  North Carolina, 

are  not qualified to serve on a jury in this State. Sheepshan7cs v. 
Jones, 211. 

2. When any irregularity in forming a jury is silently acquiesced in 
a t  the time by the prisoner, and especially when he partially con- 
sents for the sake of a trial Lo such irregularily, he waives his 
right to except after conviction, and thereby take a double chance. 
S. v. Ward,  443. 

JUSTICES' EXECUTION. Vide Execution, 6. 

LAND. 
Lands covered by navigable waters are  not subject to entry under the 

entry law of 1777. Tntum v. Sawyer, 226. 

LAPSE O F  TIME. 
1. A bill was filed against executors calling on them to account after 

a lapse of thirty-five years. Motion Lo dismiss on the ground of 
length of time, refused, because, though it  would he the height of 
injustice to suffer dormant claims to be brought forward after an 
unreasonable length of time, when those and those only who could 
explain them were no more, and no satisfactory reason could be 
assigned for the delay; still, as  in  the case before the court the 
wife of the complainant was the meritorious claimant, as  she 
married in her minority, and immediately upon her husband's 
death made herself a party to the suit, the bill ought not to be 
dismissed, but should go on to a hearing. l'atr v. Grecnlre, 486. 

2. Notion to dismiss a bill filed against an administrator for an account 
after a lapse of thirty-seven years disallowed, because complain- 
ants were infants a t  the time of the intestate's death; some of 
them married during infancy and were yet femes covert. and 
the defendant, moreover, had induced them by his representations 
to believe he would settle without suit. FaZk v. T m m n c e ,  490. 

IBGACY. 
1. Where a bequest of a negro woman is  made to A., and df her issue, 

if she sh'ould ever have any, to B., the assent of the exerutor to the 
legacy to A. is an assent to the legacy to B. also. Ingrurrcs v. 
Terry, 122. 

2. In the case put, A. and B constitute but one owqer, and the executor 
is  not bound to assent to the legacy unless he gets bond for the 
value of the whole interest. Ibrd. 
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LIEN. V i d e  Execution, 3, 4. 

LIMITATIONS. 
1.  An acknowledgment by one partner, made a f t e r  the dissolution of 

the firm, will prevent the operation of the statute of limitations on 
a claim existing against the copartnership. XcIn t i r e  v. Oliver, 209. 

2. I t  is  a good replication to the plea of the statute of limitations that 
the plaintiff brought his action within one year after a nonsuit, 
and that i t  is the same cause of action. Skil l ington v. All ison,  347. 

MAGISTRATE'S WARRAKT. 
When a judgment and execution are  written on the same paper with 

the warrant issued by a magistrate, and the warrant is properly 
directed, such direction will also extend to the execution, and i t  is 
not necessary to repeat i t  in the execution. Forsythe v. Sgkes ,  C4. 

MALICIOUS MISCHIEF'. 
An indictment for malicious mischief in burning one hundred barrels 

of tar, which concluded a t  common law, was held good. S. v. S imp-  
son, 460. 

MARRIAGE SETTLEMENT. 
In a marriage settlement, very informally drawn, the Court will look 

for the true intent of the parties; and as in this case it  appeared 
that  personal property which belonged to the wife, and was i n  her 
possession, was by the agreement in contemplation of marriage 
vested in trustees to the use of the husband for life, and after h i s  
death to the use of the wife and her  heirs,  and t o  no  other uses,  
the Court, notwithstanding the language used, viewed the settle- 
ment a s  in restraint of the marital rights. Tyson  v. Tyson,  472. 

MASTER'S REPORT. 
1.  Where the truth of exceptions to  a master's report does not appear 

on the proceedings, and are not supported by affidavit or otherwise, 
the Court cannot notice them. Thompson v. O'Daniel, 307. 

2. When a master reports a sum to be due, on the admission of one of 
the parties, the more regular mode i s  for the party to s ign  such 
admission in the master's presence. Je f f r ey s  v. Yarborough, 307. 

3. When a report is made upon accounts exhibited to the master, such 
accounts should accompany the report, that the court may see the 
correctness of the master's inferences. Ibid. 

MILLS. Vide  Highway, 1. 

MORTGAGE. Vide  Registration, 5, 6 ;  Execution, 5. 

NAVIGATION COMPANY. 

1.  The act of incorporation of the Yadkin Navigation Company makes 
the subscription of a certain sum, and not the payment of it, 
essential to the incorporation of the subscribers, xauigation Co. v. 
Benton,  10. 

2. The charter of the company is not contrary to that Clause of the 
declaration of rights which condemns perpetuities. Ibid. 
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NAVIGATION COMPANY-Continued. 
3. A law passed subsequently to  the act of incorporation, vithout the 

assent of the subscribers, by which the place for the sale of shares 
forfeited is changed, cannot be deemed an invasion of the rights 
granted by the original charter. Ibid. 

NEW TRIAL. 
1. A defendant in ejectment produced deeds to himself to show that 

he was tenant in common with the lessor of the plaintiff. Plain- 
tiff, to show that the defendant claimed the whole land, read a 
certified copy of a deed to the defendant by which another claim- 
ant  of plaintiff's interest had conveyed i t  to the defendant. The 
introduction of this copy without a previous notice to produce the  
original, was made the ground of a motion for a new trial, and on 
the argument of the motion defendant refused to support the ground 
taken by an affidavit that  he claimed nothing under the deed, a 
copy of which had been read. It  was Held, that his refusal war- 
ranted a strong presumption that he did claim under the deed, and 
as  no injustice appeared to have been done by the verdict, a new 
trial was refused. Wagstag v. Smith, 45. 

2 .  The intimation by a judge below to the jury of his opinion on mat- 
ters of fact is ground for a new trial, and the enumeration to the 
jury of a variety of circumstances detailed in evidence, with the 
declaration that such circumstances are badges of fraud, and ac- 
companied with the remark that  "it is for the jury to  inquire how it 
is possible for the circumstances to have existed without fraud" 
is too plain an intimation of the judge's opinion of the fraudulent 
nature of the circ~mstances. ReeZ v. Reel, 63. 

3. Where a bill was fiJed praying for a new trial on the ground of a 
discovery made after the former trial of evidence fixing a perjury 
on the only witness whose testimony was important in the trial, 
the court refused to dismlss the bill, but retained i t  until the hear- 
ing. Peagrant v. King, 295. 

4 .  In such a bill the newly discovered evidence should appear to be 
such as to destroy the opposite party's proofs; i t  is not sufficient 
that it  goes to repel his charge. Ibid. 

5. This Court will grant a new trial when the facts as stated are im- 
perfectly set forth. Oilky v. Dickerson, 341. 

6 .  When a new trial is moved for on the ground that a verdict is con- 
trary to law, and the charge of the court below is not erroneous 
as  to the law, this Court cannot grant a new trial, for it  has  not 
the power to ascertain that the verdict is  contrary to law, Bank 
v. Pugh, 389. 

7. On the trial of issues in equity the copy of a copy of a will was read 
in evidence. The court refused to grant a new trial of the issue 
because, since the first trial the original, properly authenticated, 
had been found, and corresponded with the paper read in evidence, 
and the court perceived beyond a doubt that, as  respected the evi- 
dence obtained from the paper read, the jury was not mislead. 
Jones v. Zollicofler, 492. 
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NEW TRIAL-Continued. 
8. A bill was filed to set aside a verdict in  detinue, obtained in Chatham 

Superior Court by perjury, and to obtain a new trial on the groulld 
that  the means of proving the perjury were discovered too late to 
obtain redress a t  law. These facts being affirmed by a jury here, 
this  Court decrees a new trial, and directs i t  to  be had in the 
county where the first trial was had, prohibiting both parties from 
taking advantage of the time which had elapsed sinte the former 
trial. Peagram v. King. 606. 

Vide Fraud, 1. 

NEXT OF KIN. Vide Husbamd and Wife. 

NONSUIT. 
Nonsuit will be entered where, in covenant, the plaintiff in the Superior 

Court recovers less than 6550, unless he file an affidavit under the 
act of 1777. Nera v. Scales, 364. 

V4de Limitations, 2 ;  Abatement, 2. 
'8 

PARTNERS. Vide Limitations, 1. 

PATENT. Vide Equity, 2.  

PAYMENT. 
If a man receive in payment or exchange a counterfeit or forged bank 

note, he may treat it  as a nullity and recover back the amount, al- 
though the party passing the same may be guilty of no fraud. Har- 
grave v. Dusenberry, 326. 

PERJURY. 
When a witness comes before a tribunal to be sworn i t  is  to be pre- 

sumed that  he has settled the point with himself in  what manner 
he will be sworn, and he should make i t  known to the officer of the 
court; and should he be sworn with uplifted hand, though not con- 
scientiously scrupulous of swearing on the Gospels, and depose 
falsely, he subjects himself to the pains and penalties of perjury. 
N. v. Whisenhurst, 458. 

PLEAS AND PLEADING. 
1. By the affirmative plea of performance of covenants the defendant 

undertakes to prove whatever is necessary for his defense. Judges 
v, Dearts, 93. 

2 .  In  debt on bond for a sum less than $100, since the  act of 1820, ad- 
vantage can be taken of the want of jurisdiction by plea in abate- 
ment only. Sheppard v. Briggs, 369. 

Vide Declaration, 1; Limitations, 2 ;  Abatement, 2.  

POSSESSION. 
1. A possession of thirty-five years under a n  act of the Legislature 

gives good title in  law, even though such an act be unconstitutional. 
Church v. Academy, 233. 
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2. A. and B. are in possession of the same land adversely to each other; 
while in this situation a deed for the land is executed to A. by C., 
who has both possession and title. A, having thus acquired title 
to .the land, the law adjudges his possession the rightful one; and an 
acknowledgment by C. under these circumstances, a t  the time of 
executing the deed to A., that B. had the possession, shall not be 
sufficient to destroy the title m'ade by his deed to A. Gwynn v. 
Stows,  235. 

3 .  Seven years possession under an allotment of dower made to a widow 
without previous notice given to the infant heir a t  law constitutes 
good title as  against a stranger; although the allotment might have 
been reversed or set aside by the heir or those claiming under him. 
Rayner v. Capehart, 375. 

PRACTICE. 
1 .  If the appellee in the Superior Court suffers the cause to go to the 

jury, it  is an implied waiver of any objection arising from the de- 
fectiveness of the appeal bond. Smith v. Xiel, 14. 

2.  Writs of error are necessary only when the court has power to act, 
but mistakes the law; but when a court has not by law an author- 
ity to act, its acts are void and may be set aside on nzotion. Whitley 
v. Black, 179. 

3. When on a petition for a reprobate of a paper-writing, purporting to 
be a will, the court below ordered a reprobate, and the defendants 
appealed, this Court refused to dismiss the appeal. Odom v. Thomp- 
son, 24.  

4. When a defendant appeals to this Court, and on the record as sent 
up no error ,appears in the proceedings below, and no statement of 
facts accompanies the record, the Court will award a new trial for 
the purpose of having a, case made up, as  otherwise the party can- 
not have the benefit of his appeal. Hamilton v. McCulloch, 29. 

5. When during the pendency of a suit leave is obtained to amend the 
writ and change the form of action, though such amendment be not 
made on the record, if the suit is tried in its amended form this 
Court will consider the amendment as  having been actually made. 
UfSord v. Lucas, 214. 

6. An affidavit for the removal of a cause which does not set forth the 
reasons of affiant's belief that justice cannot be done in the county 
from which i t  is removed is insufficient. S. v. Twitty, 248. 

7. The act of 1790, permitting amendments, will not warrant a total 
change of parties to a suit except in a case where the parties were 
merely nominal, and the person concerned in interest had also been 
a party from the beginning; and, accordingly, an infant for whose 
benefit a guardian bond had been taken, payable to  the justices, 
was, in a case where his name had been permanently on the docket 
from the commencement of the suit as  plaintiff in  fact, permitted 
on payment of costs to amend the writ and declaration, which were 
in the names of such as survived, who were justices when the bond 
was taken, and to declare in his own name as administrator of the 

. 
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PRACTICE.-Continuecl.. 
last living justice named in the bond as  an obligee, although the 
infant had obtained letters of administration after the suit com- 
menced. Grandy v. Bawyer, 61. 

8. When a defendant from the beginning neglects his case on very in- 
sufficient grounds, whereby a defualt is rendered against him, and 
afterwards employs counsel to attend to the business, who does not 
practice in the court, he is not entitled to  the indulgence of the 
court, and shall not claim any because of the absence of his counsel. 
Cogdell v. Barfield, 332. 

Vide Certiorari, 1, 2, 3; ~ e w  Trial, 5, 8; Witness, 2 ;  Nonsuit, 1 ;  
Prison Bounds, 1 ;  Usury, 3; Injunction, 1. . , 

PRISON BOUNDS. 
A judgment having been obtained against the defendant in the county 

court, a ca, sa. issued, and the defendant gave bond to keep the 
prison bounds. Afterwards the defendant obtained writs of super- 
sedeas and certiorari, and on the return of the certiorari the cause 
was ordered to be placed on the trial docket. The defendant, after 
having obtained the writs, left the bounds, and on a motion for 
judgment against the securities to the bond, it  was Held, that  as  
i t  appeared that  the cause was ordered to be put on the trial docket 
before the motion was made on the bond, this order drew after it  
all the consequences of an appeal from the county to the Superior 
Court, and totally annihilated the judgment and rendered the secur- 
ity a nullity. Czdney v. Hallsey, 550. 

PURCHASED ESTATES. Vide Half-blood, 1. 

RECORD. 
A, was summoned a s  garnishee, and stated that he had before been 

summoned at  the instance of the plaintiffs, and that the sum in his 
hands was subject to the claim of the plaintiffs in the first attach- 
ment. On affidavit an issue was made up and submitted to a jury 
to  ascertain whether the garnishee had in his hands any property 
of the debtor over and above the sun1 admitted in his garnishment. 
The jury passed upon the facts. Held, that  it  was not their prov- 
ince, but that of the court, to pass upon the record of the proceed- 
ings on the first attachment. Jenkins v. Langdon, 386. 

REGISTRATION. 
1. The act of 1784, concerning gifts and sales of slaves, requiring that 

the bill of sale should be recorded, was made for the benefit of cred. 
itors only. Rhodes v. Holmes, 193. 

2. When a bill of sale is not necessary, if one be given, the vendor there. 
in  shall not eet up want of registration against the vendee's title. 
Ibid. 

3. An unregistered bill of sale for a slave, as between vendor and vendee, 
may be used as evidence of title, and the execution thereof may be 
proved on the trial, according to the rules of evidence in  other 
cases of deeds. Ibid. 

4. A deed altered after its execution is good if the alteration be made 
with the knowledge and consent of the grantcr; and the part altered 
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need not be registered 'to make it  color of title, for an unregistered 
deed is color of title. Oampbell v. ~WcArthur, 33. 

5. A mortgage not registered in time is ineffectual against purchasers 
subsequent to the mortgage, whose conveyances are registered be- 
fore the mortgage. Couxn v. Green, 384. 

6. An ordinary deed for the conveyance of land passes no title until duly 
registered within a prescribed time, and when so registered it re- 
lates back to i ts  date and passes title therefrom; but a mortgage 
deed not registered within time, when registered operates from the 
time of registration only, and has no relation back to its date. 
Davidson v. B e a ~ d ,  520. 

REMAINDER IN PERSONALTY. 
A deed to M. G. for a negro in these words, "have given and granted 

a t  my death, and by these presents, a t  that t h e ,  do give and grant 
to the said M. G. my negro girl," etc., was held to resemble the 
common case of a conveyance by deed of personal property for life, 
remainder to another after the determination of the life estate; 
and the remainderman took nothing. Graham v. Graham, 322. 

REMOVAL OF CAUSE. Vide Practice, 6. 

REMOVAL O F  DEBTOR. 
1 .  The single act of assisting a debtor to remove, without stating mdre, 

is  not suficient to render a person liable for a debt due by the 
person removed, although that assistance may have been given with 
a fraudulent intent; because i t  is a case in which a plaintiff cannot 
qualify his injury, i. e., its nature and extent cannot be stated, for 
i t  is quite uncertain whether he has lost the whole or any part of 
his debt, and i t  is  necessary for a plaintiff to state in his declara- 
tion not only that he has sustained damage, but also how he has 
been injured. Gardiner v. Bherrod, 173. 

2. In  a suit brought on the act of 1796 for the removal of a debtor, i t  
appeared that public advertisement had not been made by the per- 
son removing, pursuant to the act of Assembly, but that  distinct 
personal notice was given to the plaintiff of the intended removal. 
I t  was Held, that this personal notice accomplished the object of the 
law, and dispensed with the necessity of advertising pursuant to 
the statute. Roberts v. Erwin, 48. 

3. Although a removing debtor has not procured a certificate of adver- 
tisement from a magistrate, pursuant to the statute, yet the fact of 
the advertisement having been made may be proved on the trial. 
Ibid. 

4.  The act of 1820, relative to the removal of debtors, must be con- 
sidered a total repeal of the act of 1796 on the same subject, and, 
therefore, a plaintiff who sued out his wrjt in  February, 1821, and 
declared on the act of 1796 was nonsuited. Stephenson v. Mclntosh, 
427. 

RESIDENCE. Vide Evidence, 10. 

REVENUE. Vide Sheriff, 5; Constitution, 1. 
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SALE O F  CHATTELS BY SHERIFF. Vide Sheriff, 6. 

SALES BY PAROL. 

1. Sales of slaves by parol are  valid a s  between the parties to sucb 
sales, and where neither purchasers nor creditors are affected. 
Rhodes v. Holmes, 193. 

2. The act of 1784, concerning gifts and sales of slaves, was made for 
the benefit of creditors only. Ibid. 

SHERIFF. 

1. Where money has been paid into the hands of a sheriff by an indi- 
vidual under a belief that  the sheriff had an execution against him, 
m e n  in fact he had none, and afterwards a n  execution comes to 
the sheriff's hands against that  individual, which he returns satis- 
fied to the amount he before received of such individual, this return 
so made binds his sureties. Bank v. Twitty, 5. 

2. If a person when elected sheriff voluntarily gives bond with surety in 
a penalty greater than that required by law, and enters upon the 
duties of his office and commits a breach of the condition, he will 
be liable to  the full amount of the penalty if sued on such bond. 
Ibid. 

3. But a judgment cannot, on motion, be rendered against the sureties 
to such bond, under the act of Assembly giving a summary remedy 
against sheriffs and other public officers. Ibid. . 

4. A sheriff, having levied executions on the property of a debtor, may, 
by the consent of the debtor and the plaintiffs in  the executions, 
act as  the agent of the debtor and dispose of the property a t  private 
sale on credit; and a promise of payment made by the purchaser 
to the sheriff as  agent for the debtor, will inure to the benefit of the 
latter, and he may have his action thereon; because the acts of the 
sheriff in  such case are  not official, but done in his individual char. 
acter. Jones v. Loftin, 199. 

5. The sheriff may proceed on Sunday by distress to enforce-the penalty 
authorized by a revenue act of the Legislature for peddling without 
license. Cowles v. Brittain, 204. 

6. Chattels consisting of various specific articles, taken in execution, 
cannot be sold en masse; the sheriff should conform as nearly a s  
possible to  such rules a s  a prudent man would probably observe in  
selling his own property for the sake of procuring a fair price. 
NcLeod v. Pearce, 110. 

7. A sheriff is not liable to a recovery for misfeasance in  office by levy- 
ing on lands when the defendant in the execution had personal 
property sufficient to satisfy the debt, unless i t  be shown that  he 
knew i t  to be the property of defendant, or unless it be pointed out 
to him a s  such, and an indemnity bond offered to sell it. McCoy V. 
Beard, 377. 

8. If a person elected sheriff voluntarily gives bond with surety in a 
penalty greater than that required by law, and enters upon the 
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SHERIFF-Continued. 
duties of his office, and is guilty of a breach of the condition, he and 
his sureties will be liable upon such bond, though not by a summary 
remedy. Governor v. Matlock, 366. 

9. When a sheriff gives bond, payable to the Governor, and the bond 
is not exactly conformable to law, i t  is not necessary on suit on 
such bond to show that the Governor has sustained damages, for 
the bond is taken substantially to the people themselves, for their 
benefit. Ibid.  

10. The sureties on a sheriff's bond for the year 1821 are not liable for 
any taxes received by their principal under the lists furnished to 
him in 1820, but the sureties for 1820 are  liable. Fit ts  v. Hawkins,  
394. 

Vide  Evidence, 1;  Bail, 1. 

SHERIFF'S BOND. V i d e  Sheriff, 2, 3, 8, 9. 

SLANDER. 
Words to support an action for slander should contain a n  express im- 

putation of some crime liable to punishment, some capital offense, 
or other infamous crime or misdemeanor. Words which convey 
only an imperfect sense or practice of moral virtue, duty, or obli- 
gation are  not sufficient to support the action. The crime charged, 
too, must be such a s  is punishable by the common law; far if it 
be only a matter of spiritual cognizance, i t  is  not actionable to 
charge i t ;  therefore, these words are not actionable, "I have said 
he was the father of his sister's child, and I say so again, and I still 
believe he was." Eure v. Odonz, 52. 

SLAVES. 
1. The killing of a slave is an offense indictable a t  common law. AS". v.  

Reed, 455. 

2 .  A battery committed on a slave, no justification or circumstances at- 
tending it being shown, is a n  indicable offense. But every battery 
on a slave is not indictable, because the person making it  may have 
matter of excuse or justification which would be no defense for 
committing a battery on a free person. Each case of this sort must 
in a great degree depend on its own circumstances. E. v. Hale, 582. 

V i d e  Sales by Parol, 1, 2; Registration, 3; Remainder of Personalty, 1;  
Execution, 3, 4 ;  Emancipation, 1, 2. 

SUBSTITUTION. 
1. When one claimant has two funds and another but one of them to 

which he can resort, then if a selection be made by him having 
access to  both of that fund to which alone the other has access, 
and such selection be dictated by mere caprice, equity will restrain 
it, and confine the claimant to the fund not onerated by the claims 
of the other; but if convenience, and not caprice, dictate the selec- 
tion, the most that equity does is to substi tute; and if in a case it 
appeared that the property was of such nature that value alone 
was to be regarded, so that the court might see that fraud or caprice 
induced a complainant to pursue the property in  defendant's pos- 
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session, the court might interfere; but with slaves, towards whom 
an at tachment  may exist, regardless of their real value, the case is 
different, and the court will not interfere because a person who had 
a right, in  common with another, to a parcel of slaves might be 
actuated by other motives than mere caprice or fraud, who refused 
to validate a sale made in severalty by his copartner of some favcfr- 
ite slaves. Jones v .  Zollicoffer, 623. 

2. In a case where the complainant, having two funds, loses one with- 
out any default of his, by the decree of a court of supreme jurisdic- 
tion, it  will not be presumed that the complainant fraudulently aban- 
doned that fund with an intent capriciously to pursue the other. 
Ibid.  

fl 

SURETIES. 
Indorsers on accommodation paper, fo; the benefit of a third person, 

where there is no special agreement between such indorsers, and 
where neither is  benefited, are  considred in equity a s  cosureties; 
and, therefore, when A. and B, became a t  several times indorsers 
on a note made for the benefit of C., on which C. by discounting a t  
a bank, received the money, it  was Held,  that B., against whom the 
bank recovered, who was the last indorser, was entitled to call upon 
A. for one-half only of the sum recovered by the bank. Daniel v. 
McRae, 590. 

SURETIES TO SHERIFF'S BOND. V i d e  Sheriff, 1, 8, 10. 

TAXES. 
Where lands are  sold for taxes under the act of 1798, if no person bids 

off a smaller quantity than the whole, the bid shall be considered 
as  made by the Governor, for the use of the State; but the title 
of the State is not completed before all the further requisites 
pointed out by the act are complied with. Register v .  Bryan,  17. 

V i d e  Sheriff, 10. ~ TESTE 03' EXECUTION. V i d e  Execution, 1, 2, 3, 5.  

1 TITLE. Vide  Taxes, 1; Covenant, 1. 

TRESPASS. 
An officer cannot break open an outer door or window to execute civil 

process; and if the door be partly closed by those within who are 
resisting the entrance of the officer, and be not entirely shut, the 
officer is  guilty of a trespass should he oppose them with force, 
and thereby gain an entrance. S. v .  Armfield,  246. 

TRUST. 
On a motion to dismiss a bill on the ground of length of time, the court 

will confine itself to  the facts set forth in the bill, and if from 
them i t  can be collected that  there was an actual or express t ru s t  
subsisting between the parties, i t  adheres to the settled rule that 
as  between trustee and cestui  que t rus t  in such case length of time 
has no effect. Ali ter  in the case of an implied or constructive 
trust, which must be pursued within a reasonable time. Jones v. 
Person, 269. 



USURY. 
1. A. being embarrassed, and having a promissory note payable to him- 

self, indorsed and delivered the note to H., his clerk, with instruc- 
tions to  raise money on i t  by a sale of it  to the plaintiff, and a t  
the time directed the clerk to conceal from the plaintiff that the 
note was his (A.'s) property. The clerk sold it  to  the plaintiff 
a t  a discount of 33% per cent, and represented it  as  his own prop- 
erty, and indorsed the paper to the plaintiff without recourse to 
himself in the event of the failure of others, who were liable on it. 
In a suit by the plaintiff against A., i t  was Held, that the trans- 
action was usurious. RuBn v. Armstrong, 411. 

2. The general ground on Which equity proceeds in cases of usury is 
to compel a discovery, upon the complainants bringing into court 
the principal money advanced, with the legal interest, and then 
the court will relieve against the usurious excess. Taylor v. Smith. 
465. . 

3. In  a bill for discovery of an usurious contract i t  is not necessary to 
waive the penalty; and in such cases the rule of practice requires 
a tender of the sum due or bringing it  into court. But where there 
is an independent ground insisted on in the bill a s  going to avoid 
the whole transaction (though not entitled to that effect), i t  af- 
fords a justification to the court in relaxing this strict rule of prac- 
tice. Ibid. 

VERDICT. Vide Debt on Statute, 1. 

WARRANTY. 
Where A. and B., having an interest in common with three others, exe- 

cuted a deed of bargain and sale for lands in  their own names, pro- 
fessing in said deed to act as  well for themselves a s  their cotenants, 
but acknowledging the payment of the purchase money, trans- 
ferring the title and warranting it "as attorneys aforesaid." it  was 
Held, in an action of covenant on the warranty, that the title of 
the cotenants passed not, because the deed was not signed in their 
names; that the interest of those who executed the instrument did 
not pass, because the deed did not show any consideration paid 
them in their own right, but only as  attorneys for others; and that 
the warranty could not be considered as a personal o r  igdependent 
covenant, but that, as  no estate passed, the m r r a n t y  was not bind- 
ing. Locke v. Alexander, 155. 

WILL. 
When a petition for reprobate sets forth that  those interested in  contest- 

ing the first probate were, a t  the time, under disabilities, and that 
the pretended testator had ,not capacity to execute a will, these 
allegations not being denied i n  the answer, a reprobate will be 
awarded. Odom v. Thompson, 24. 

Vide Evidence, 7. 

WITNESS. 
1. Where witnesses are called to prove declarations made by a witness 

inconsistent with what he deposes on the trial, i t  is perfectly regu- 
lar in reply to show other declarations, made by the same witness, 
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in affirmance of what he has now sworn, and that he i s  still con- 
sistent with himself. Johnston v. Patterson, 183. 

2. Where an appeal has been taken from the county to  the Superior 
Court, the sureties to  the appeal may be released to become wit- 
nesses in  the case, and others substituted. McCulloch v. Tyson, 336. 

3. On an issue devisavit vel %on the surety to the administration which 
has been granted pendente lite is admissible as  a witness to sup- 
port the will. -Martin v. Hough, 368. 




