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~t s)?clwn," $c. (omitting the  words " t h a t  he ") at  end of line. 
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CASES 

THE SUPREME COURT 

NORTH CAROLINA, 

OCTOBER TERM,  1883 

Frailti  alleged i n  t h e  esccnt ion of a deetl cnr~nut  be p ror td  by ericlence of 
franc1 i n  one s ~ ~ b s e c l n e n t l ~  ninde, nuless i t  be esta)Jlisl~ed 11:- proof t h a t  the 
two  tlxnsactions :ire part;; of  r1 concertetl pnrpose to tlefraiid, o r  that t h e  
la t ter  i s  connected with. or i n  f~ ; r the rnnce  of t h e  ohjects of t he  former. 

h I ~ a ~ r n r o x ,  J. Tlle record i n  this action shons t h a t  the 
defendant H. T. I ias~i ter  wni thc onncr  of thc land dcscrihed 



2 I N  THE SUPREME C O U R T .  

in tlie pleadings, a ~ i d  that both the plaintiff and the defendants 
Whedbee 22 Dickerson claim to derive title to t l ~ e  same from him. 

The  plaintiff so chims by virtnr of a deed executed to him 
by the sheriff of Hertford county, in pursuance of a sale made 
by hiin on the 7th clay of July ,  1879, under excwltions duly 
issued to him, in favor of sundry creditors, and againct the 
defeaclauts H. T. J i s i t e r  & Son. 

The  deferdants Wtiedbee $ Dickerson 60 claim by virtue of 
a mortgage deed executetl to t l ~ c m  by the defendant H. T. L35- 

siter atid his wife, 011 the 25th day of September, 1878, and 
registered Kovember 15t11, 1878, to secure the payn~ent of debts 
duc to them from H. T. Lacsiter & Son, the said H. T. Lasiiter 
being the defendant of that name. 

T h e  plnintiff denied tlic validity uf  the said mortgage deed, 
on tlie gro~ulrl that i t  was fraucl~~lent a d  void, as to the credi- 
tors of said H. T. Lnssiter (r: Son.  J t  was admi t td ,  I~owever, 
that the debt meutionecl in this nlortgagc mi berm .fijirle. 

A t  the trial, thc court submitted to the j t ~ r y  issues as to tlie 
fraudnlent character of the mortgage. 

T h e  plaintiff' introclncetl testimony tending to prove that tlie 
mortgagc mas fraudulent. A part of this testimony consisted 
of diver5 letters relating to the mortgage, but the.cc letters are 
not sct out in thc record, nor does it appear what they contained. 

I11 further support of the allegotion of fraud in the mortgage, 
the  plaintiff offered i l l  evidence a deed of' trust, dated the 27th 
of Kovember, 1878, whereby the said H. T. I i a 4 t e r  & Son 
conveyed to the dcfe~ltlants Whedbw c !  Dickei-son, trustees, all 
their a ~ s r t s  in trust to secure, first, an alleged debt of $12,000 
due to t l ~ e m ;  secondly, a clcbt of $2,000 due to James Cary c% 

Co.; and thirdly, all their other creditors equally; and, also, 
divers letters betwe~ii  Whcdbee & Diclxrson and H. T. Lassiter 
& Son, tending, as the case stateq, to prove that this deed of t r r~s t  
was inteiided to hinder allti tlclay the creditors of H. T. Lassiter 
$ Son. These letters arc not cct out in the record, nor does i t  
appear what they contained. I t  TVUS ad~uittetl by the tlefcnrlal~t~, 
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that  $6,000 of the $12,000 debt mentioned in the deed of trust, 
v a s  thc sarnr debt mentioned i n  the mortgage. 

The  tlefenclants ol)jectcd to tlie introduction of this deed of 
trust  aud tlie letters relating to tltc same, because the wliole was 
subsequent to thc execution of tile 111ortgage clccd in questiolt, 
c o n v e y i ~ ~ g  entirely different property to ,secure, in part, another 
debt, and was n ~ a d c  to Whetlbce cb Dickcr\ot~ as trustees; and 
insisted that this deed and tlie Iettws \yere not evidence to show 
thc  lmrpoies, illtent and cllaracter of the mortgage of the 25th 
of September, 1878, \vhich mas nmle, as n a s  :tdmittcd, to secure 
:1 bonn $de dcbt. The cor:rt aclnlittccl the deed of trust and 
letter, in cvidcnce, and the defcnclants cxcrptcd. 

T h e  sunlinarv of tlic evidence gjven on tllc trial to sul)port 
thc  allegation o f  fi-autl, :rs to the ~uortgage, is for tltc n ~ o i t  part 
vcry geoer:~l in its terlus, meagre :mtl ur~sstisf,~ctory. I t  appears 
that there was evidence other than that sent up, but what it was, 
and eqwcially what the Ictters mentioned containecl, \vc have no 
means of knowing. Xeitller the mortgage deccl nor the deed of 
trust appears i n  the record. I t  is pss ib le  that suc l~  a state of 
facts appmred, as rendered tlie deed of trust and tlic letters in 
relation t iwe to  admissible; but \re must 1)e g o v c r ~ ~ e d  oiily by 
the  recortl as it rorues to US. 

117 o w  judgmcltt, the e x c q h o l ~  n ~ ~ ~ i t i o n e d  f lbov~  must be sus- 
tained, up011 the groi~nd that no sr~cll relation \r as shown betnccn 
the allegctl frandnlcnt deed of truqt and tile niortgagc, as rcn- 
dcred tlie formcr cvidel~cc to snpport t l ~ c  allegation of frsutl in 
thc  latter. 

A fr:ludulent tr:~nsactioii, sulmrjuent t;i, scparate and dibtilict 
f'roui, :1 f'or111c1- one bct\veen the same parties, is not of itself 
evidence to 1)rove tltc latter. That one made a fraudulent deed, 
taken p e r  sf, no more proves that lie made another deed similar 
in character, than tlie comn~ission of a crime by one party proves 
that  he committed another, or  others of l i l i ~  character on differ- 
en t  occnsio~ts. That  a person, who has coinmitted a crime or  
perpetrated a deliberate fraud, is capable of committing other 
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like critnez a n d  frauds, one might well suspect; but ~ a c h  st~spi- 
cion is not evidence. I t  could not jnstly and reasonably aid the  
jury in reaching a f i~ i r  conclosion upon the issue sr~bnlitted to 
them. I t  would only tent1 to ~nisleatl :lnd confme them. 

In the ease before us, the mortgage may he fraudulent and 
void, while the deed of trust may be honest and valid, or  h ~ t h  
may be fraudulent ; b11t taken p e r  se, I~ow, in the cye of thc law, 
can the ft.:lr~l i n  the one provc i t  in the other? I t  may create z 
silipicion, 1 ~ 1 t  not cvitlencc. Tlicrc mnst exist sucll fact5 and 
circanlst:lnces as reawnably 1)oint to a corrupt relation bctn-een 
the two tran~nctions. E:.lzcn~vJs v. Tl'uwer~, 33 Conn.,  517; 
S o m m  v. SJLi lm~r,  1 G ll:lss., 360: S ~ C C C ~ S  T.. T'nn Cleuc., 4 \\Tasl~ , 
C. C'. X., 262; Xirt ton v. :Yesbit, 1 Car. cE: l'., 70 ; , k d e  \-. J'i7.l- 
son, 63  N. C., 335; &tote r. ,Shz~jmd,  69 S. C., 4SG; IVztltt-OK 
v. Biygct-stc!ft; 57 K. C'., 176. 

r 7 l l ierc iq, Ilowevcr, :I ~I:ISS of CdafS ml~crein similw f ~ t u t l s  :wtl 
frautlolent transactions done :it or :ll)out the sxtne time, or \rllere 
the snmc motivc to pcrpetmte fi-nut1 may reasonably be supposed 
to exist, a, the o ~ ~ c  in que4oi1,  :~rc admissihlc to 41ow the quo 
aninlo; but thi3 is alloned only d1c11 there is a con,piracy or n 
coiicertetl pr l rpsc  to c o n ~ ~ n i t  fi ' :~~ld. :: 1T:tit Act. & Def., 4-17; 
f i l ~ r n ~ t l s  \-. Il 'cvrc~l,  s l p t r .  

T o  render a s u I m q w l t  f i ' : ~ ~ d t ~ I ( ~ ~ l t  tlced ;:tl~nisiible as evidencc 
to provc :1 former one fraudulent, some corrupt rehtiou must be 
sliowr! to esibt I)et\\-ecl~ the too ,  3s that they :we hot11 parts of :I 

co~~certctl pnrposc to dcfrautl crctlitors, or the subsequent one i s  
in some way conuectetl with, or in furtherance of' the prior one, 
T o  show this, there must be evideucc pertinent, relative, tlint 
tends reasonably to sho~v  such co~inection between the two frauclu- 
lent deeds. The  critlence to prove sue11 relation mny consist of 
positive, direct tcsti~noily, or it may coi1si-d of z m d t i t ~ ~ d e  of' 
i'acts and circumstances conibined, from wllicl~ it may be infrrl-cd, 

I n  this case, the mortgage in question was made by t h e  
defendant 11. T. Lassiter and his wife, to the clcfendants \Vhed- 
bec $ Diclterson, and embraced the land mentioned in the plead- 
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ings. It is admitted that tile debt, inteotlrtl to be sccured by it, 
mas bonn $de. Tlie deed of trust was made l y  H. T. Lassiter 
<St Son, and conrcys only their assets to the defendants Whedbee 
& IDickerson, as trastce5, to iccnrc, first, a debt clue to them- 
selves; secondly, a debt due to James Cary & Co.; and thirdly, 
d l  the other creditors of the trustors. Thcre arc material par- 
ties to tile deed of trust, not partics to, or in any may connected 
with the mortgage. Tire nlortgagc deed cnl1)r:icci only land, the 
l)rol)erty of H. T. Ilassiter. 
Sow, so far as this court c:ln scc, the decd of trust, \c-lletl~er 

bona j r l c  or fraudulent, 1m.j no conncctior~ witll, bnt is eritircly 
separate and distinct frotn the mortgage; nor haye the transnc- 
$ions, in respect to the :r~ortgage, any rrlntion to  or con~iection 
with tlio.;c of the tleed of trust. T l ~ e n ,  treating the deed of 
t rui t ,  for the pnrposci of the argunieu:, as fmrdulerit, i t  cannot 
be evidence to show tllc frnutlulcnt cllaractcr o r  the n~ortgagc. 
There  is no cvidcncc appearing i n  tlie rccord to s l~ow that the 
deed of trust \\as part of a corrupt pnrpow i n  the n~al i ing  of 
tIlc mortgage, ur in furtllerancc of' the wmc. 

I t  n s s  admitted by the tlefcutlnnts that tile inortgacrc debt was 
secured by the dcctl of trust. Tl1i.i i, n s l ig l~t  c i r c ~ ~ n ~ s t a n ~ c ,  and 
wf' itself docs not estnhlisll :I connectio~l between the two :\llegetl 
frauclulent tranractions. Thc ~nortg,lgrc, might well desire to 
incre:tse the 5ecurity for their debt. The time of thc execution 
o f  the tlce(1 of' truit i*, under tlle circunlit:unccs of the case, :I 

s l ight  fact. 
We do ilot sap t l ~ a t  the dwtl of' trust, if fraudulent, coultl not 

in  any case hc cvitlcnce f i r  the plaintifr, to sliovi the frnitdulcnt 
vlmracter of tlie 1iiortg:lg; but what ne say iq, that it must first 
I,e show hy I)ropcr cvidencc, that in some way it had c~onnection 
wit11 the supposed fi.nntlulcnt loortgagc, as pnrt of tlic samc 

or in  aid or furtherance of' it. 
JFrhat weight the ae1miss;ou of the evidence oi)jectecl to h a d  

upon thc minds of tilc jury, i t  i i  impossible to determine. The  
plaintiff iupposed it 11-oriltl have some n eight, ant1 tllercfore 
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introduced it. The presnmptiou is, i t  did in some measure influ- 
ence the action of the jury. It was, in our judgment, errone- 
orrsly received, and the exception must therefore be snstaioecl. 

There are other exceptions, but as the one we have considered 
entitles the clefendants to a new trial, n c  need not consider them. 

T l w e  is error. The  tlcfentlants are eutitleil to a imv trial, 
and i t  is so ordered. Let  tllk be certified. 

Error. I'mirc clc noco. 

One who s i p s  n note or bo ld  cannot avoid his liability by showing that he 
was induced to execute the same by the fraud of his co-obligor, i n  wl~ich 
tlie obligee did not participate. 

(7lccrne.s v. L e z c i ~ ,  73 S. C., 1%; G n y ~  v. Pu~te,.son, 7 2  3. C., 189, cited and 
approved). 

CIT~IL ACTIOS tried at  Fall Term, 1883, of WAKE Superior 
Court, before S l ~ e p l ~ ~ ~ c l ,  J. 

T h e  action was brought  up^ a 1)ronliisory notc, of i~hic l l  the 
ii)lloiving is a copy: 

We promise to pny to the order of \V. \IT. V~SS,  1 year after 
date, the surn of' t ~ r o  hnnclretl and fifty doliars for moi~ey I m -  
rowed-note to draw eight per cent. interest after maturity. 
Ihtecl, Raleigh, February 13, 1880, and signed by Tmoy G. 
BagIey, \v..H. Bagley ant1 I\$. 9. Ridrfick. 

W. H. Bagley denied the execution of tile note, and the 
clefenclaut Ridclick aclmitted its execution, hut averred that the 
note had been alteretl i n  :i material part after having been signcrl 
by him. 

The  following issr~cs were snbrnitte:l to tlie ju ry :  
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VASS U. ?&IDDICI~. 

1. Was t l ~ c  note altered after the signature and delivery of 
Riddick, and without his consent, so as to makc it read "two 
Iiundred and fifty" instead of' "one hundred and fifty" dollars. 

I Am.--Xo. 
I 2. JVas the note altered after the signature and delivery of 

Riddick, antl without his consent, I,y inserting the words '' 1 
year." AIIS.--KO. 

3.  Did W. 11. Bagley c s e c ~ ~ t e  the note. A m - - S o .  
Upon this finding, and the admissions of Riddicli, the court 

adjudged that the plaintiff recover of him the amount of the 
note, with interest at  eight per cent., and that W. H. Bagley go 
without day. From this judgment, l3iddicli appealed. 

iTlessrs. Pace 6: Holding, for 1)laintifF. 
Hessrs. Battle '6 Yorcl~ccii and Gntling & lVlrifcrker, i'or dcf'en- 

dant. 

ASHE, J. On the trial, it \\YE conceded t h t  when Ridclick 
sigoed the note the names of Leroy G. Ragley and TIr. H. Bag- 
ley wore on the note, and that lie sig::ed the same believing the 
name of' W. H. Bagley to be gcnaine. It m s  nd~nitterl that, 
on  or about tllc date of' tlle note, and after Riddiek had signed 
it ,  Leroy G. Bagley t00li it to the plaintiff; \rho, believing the 
signatures of all the signera of the note to be genuine, loaned 
the anlonnt of' the no!?, less one year's iuterest, and that no part 
of the  stlnle 11x1 heen paid. 

After tile vcrdict was re~itlered, thc ql~cstiotl of tile li:>l)ility 
of the rlef'entlnnt upon tlic verdict ant1 atll~lisGons :~bove set forth, 
was arg~ieil before the court, and  t l ~ c  court being of opinion with 
the plaintiff, renderetl judgmcnt in Iiis favor. 

T h e  record fails to state tllc gronntls taken by the clcf?ndant's 
counsel in the court below, but we presume it was thc sarrle that 
mas urged i n  this cot~rt, viz.: that tllc n:iniie of TV.  H. Bagley 
having been forged, and tho t1cfe:itlnnt swing his nalnct to the 
note antl I)elieving it was. g e n u i n ~ ,  :~n(l  thxt he W:IS good f'or tllc 
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amount, \ \as induced to sign it, and by reason of the fraud and 
imposition thus practiced upon him by Leroy G. Bagley, he was 
discharged from liability on tlle note, and judgment onght not 
to be rendered againit llim upon the finding of the jury. 

Such a dcfel~se could not ha re  availed the defendant, if it  had 
I~eea   tali^^^ o n  the tr ial ;  for under our law, all hills, bouds and 
promissory 11ote5 :we joint :111(1 ieveral, and an action map be 
bror~ght against one or lnorc of the 1)arties thereto, a t  tile optim 
of the  plaintiff. C. C .  P., $63. L1lld wllen bouds and notes 
are t h r ~ s  sercral as wcll :I-; joint, i n  t!:c a k n c e  of any resTrvn- 
ti011 or condition a t  the tinw of the delivery of tllc instrument, 
the obligors or nlni,ers are separately l)ori~ltl ; and the obligatioll 
:issulr~ed by edch i-, t ! ~ e  inr~ie as r~pon a n  i~~dependen t  ~ ~ ~ n t r a c t .  
C i t j  of S r r c ~ a o m t o  v. D z d r l ~ ,  14 Cal., 421. Rcnce it is Iicld, 
that if a bond (and there i.j no difYcre~li~c in this respect I)etween 
a bond and a l)roi~liisory notc) be signet1 : I I I ~  tlclivcrctl without 
any condition or resers:rtion :~nncsctl, altl~ongll i t  may nppear to 
have bee:] cwntcn~platctl by tile parties t l ~ n t  it q ~ ~ o u l d  i )e  sigt~etl 
by others, it is t l ~ e  dcctl of the obligor autl will he binding on 
him, althorigl~ the others do no t  sign. I h d i ~ ~ s  v. Lombard, 10 
Maine, 140 ; Bn~nes v. Lewis, 7 3  K. C., 138  ; Scott v. Ilr1~i$ple, 
5 Greenl., 336; Stnte r. Pcck, 53 Maine, 284. A i ~ l  ercn ~r l ie re  
there is :I condition or ~eservation in~posctl a t  the time of dt'livcry, 
if it  i~ s t ipulat~(1 \\it11 tlw 1)rincipal obligor or maker, and the 
p j e c  or obl igwha,  110 1ino1vledg.e of it, tile maker or obligor 
will bc I ~ I I I ~ .  -1s ill G l r p  v. P td t~rson,  72 K. C., 189, where 
i t  n a s  held, " th::t one  rho h i p c d  a cove~l:wt :is iurety, upon 
the  conclition ant1 agreement h t n c e n  I ~ i m  ant1 his 1)rin~il)al that 
i t  is not to be bintling upon  hiin or de l i re~ct l  to the covenantee, 
unlesi anot l~cr  person slioultl nlio sign i t  nlj srmty,  i i  bonnd 
thereby, altliough the principal to ~vhonl  11c entrusted it deliverer1 
it to the co reon~~tce  without a compliatlcc~ with S I I C I I  condition, 
of \rllicl~, and its bre,lch, tlle Iattcr has Ilatl 110 notice." So i n  
Biyelozv I-. Comcyys, 5 Ohio, 256, \\hie11 wai all action btought 
upon a replevin hond that  mas required by i t : ~ t r ~ t c  to bt. eaccuted 
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with two sureties; it T V ~ S  l~eltl it was not void because nctually 
sigriecl a r ~ d  delivered by tlie party witli one s~l re ty  only, the name 
of  another perjon appearing on the bond, as surety, being a 

forgery. The  principle upon which it was decided .was, that ail 
obligor who has signed x bond cannot avoid his liability by show- 
ing that I I C  was ii~duced to execute the bond by the fraud of one 
of his co-obligors, ill wl1ic11 tlic obligec hat1 no participation 
wilatever. T o  the satlie effect is Barnes v. Lewis, s11p1~1; and 
dso ,  Anclerson v. Tf i rwcn ,  71 Ill., 20, which, like the case at  bar, 
was an action upoll :I promissory note, and it was sought hy one 
of tlie nla1;ers to  avoid the payment on tlic ground the note was 
obtained by the fraud and circumvention of' a co-maker, whicil 
was not prt icipated in by the payee; ant1 it was held, that his 
rights coi~lil not be affected I)y : ~ i y  fraud practiced between the 
makers of t lie note. 

The  doctrine esta1)lishctl by tlicsc cascs is fonllderl 11po11 the 
settled rrilc, that wlierc or~e  of t w o  persons must suffer loss by 
tlie fraud or n~iscol~tlrlct of' a third persoll, he who first reposes 
tllc conficlencc, or Ijy his negligeut conduct mnclc it possible for 
the loss to occur, tl111st bear tlie loss; fbr it is against reason that 
an  i n n o c c ~ ~ t  party should suffer for the negligent contli~ct of 
another. 

Tlie facts in tile case I~cfore us b r i~ ig  it directly witllin the appli- 
eation of the principle enunciated ill tile cited cases. Ridclick 
was the rnakcr with Leroy G. Bagley, W I I O  forged the iialne of 
W. EI. h g l e ~ ,  :rnd Vass w:ts the payee. The  loss n~rlst fall upon 
tlie one or tlie othcr. Thc  plnintifT mas the illnocent payee of 
the note. H e  l ~ a d  1:o knowledge of the fraud practiced npon 
the t1efend:int by Leroy G. Bagley ; but the defendant was guilty 
of iieglige~ice in not informing liimself of the genuineness of tlie 
signature of W. I-I. Bagley before signiug the note, and lie must 
t l~rrefure bear thc loss. 

Tliere is IIO error. Tlie jadgmcnt of the superior court is 
affirmed. 

Ko error. ,4ffirmed. 
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Vass c. ARRISGTOX. 

.JutZicicrl Sale, pozocr of c o w t  to sct nsiclc-Tftlc oj' Prwclmer. 

1. A sale of land will he set aside when tlie price is shown to be inadequate; 
otherwise, i t  will be confirmed upon n f.ivorable report of the cornnlissioner, 
unless a n  off& be made tu raise the bid ten per cent. 

2. T h e  purclinser in such case acquires title from the clay of sale ; and the 
proceeds thereof are  only subject to the c11:uge of taxes ilne upon the  land 
a t  that time. 

i Clue v. Blue, 79 K. C., 69 ; Bost ex-~~rcrte,  3 Jones' Eq., 452; Pritchnrcl v. 
Askerr, S O  X. C., SG ; TVootl v. Pc~rbei., 03 S. C., 379 ; Attorney Geneml v. Bo. 
Sav. Co., YG X. ( I . ,  403 ; JIcilrlnn r. JfcLarlehli~at SS IV. C., 391, cited ant1 
approved 1. 

Xlo.rrox to set aside :I sale heard a t  J u u e  'I'wm, 1883, of 
WAKE Snperior Court, before Pl~ilips, J. 

T h e  :lrtion, in wlric~lr the motion \\as n~nde, wai  brorrgllt by 
tlie plaintiff :~gtlinst I\-. 11. , h r r i ~ g t o ~ l  and with Pattie, to forc- 
close a niortgage. 

O n  tlre 1st of Soveml)cr, 18'72, tire defencl:~nt I\.'. 13. Arring- 
ton borrowed from B. F. hloorc the sun1 of $2,140, ant1 gnw 
his bond for the qaole; ant1 a t  the %!ne t i~llc Ire ant1 his said 
wifb esccutetl to Jloorc a rnor tpgc  o n  the l lo~lw 311d lot, situate 
in the city of Raleiglt, and described i n  thc plc:ltli~~gs, to secure 
t l ~ c  pay~nent  of the bo~rtl. T h e  Ironic and lot mew tlrc indi- 
vidual property of said Pattie Arr i~lg to~r ,  w l ~ i c l ~  SI IC  inlierite(1 
fro111 a11 ancestor. 

Sundry paynicnts were ~natltl on the bol~d wliilc held by B. F. 
Noore, reducing the amount due  thereon to $1,242.60 on the 
10th of December, 1877; on which t h y  it was assignccl for value, 
and without recourse, by Moore to the pl:liatiff Vass. 

T h e  mortgage ( l e d  contninctl a stipulation that  if the b o d  
and i ~ l t c r e ~ t  accrued tllereon shall not be paid as the qatrlc shall 

'5Cliief-.Justice Sarrrrr ( l id  not s i t  on the Ilearing of this c:lsc. 



beco~ne clrle, together with all the taxes assessed on the property, 
then the said Moore s l~or~l t l  have power to sell the premises, for 
cash, after twenty (lays' atlvertiscment in some newspaper pob- 
lishecl jn the city of R:dejgh, and apply the proceeds to the  pay- 
ment of tlie bond and interest, the 1111pid tascs, costs of execu- 
ting tlic ~nortgage, :w(l five per ccnt. com~missions on the pro- 
ceeds of sale. 

E. I?. i\lool-(! clictl intestate of faid property in Novemiier, 
18'78, ant1 by proceedings regularly had in the prol~ate court of 
Wake, tlie clefendant Jolrn Gat l i~ lg  \\.as appointed trustee of 
the mortgagc in Jan~inry ,  1582, in respect to the property therein 
conveyetl. Tlie plaintiff called upon Gatling to sell the prop- 
erty u~~c le r  the power give11 in t l ~ c  mortgage, but 11c declined to 
do so without a judgment of'tlrc sr~pcrior cor~rt  antl~orizing him 
to make tlrc s:11e. Hence this action was brouglit dernancling a 
sale nncl appropriatio~l of' tllc ~trocceils tllcrcof to tlic payme~lt  
of thc bond ant1 interest, and a11 the incidental expenses incar- 
red by the  plaintiff; 01- oiher\vise arising u d e r  the stipulatio~is 
and coven:lnts contained in the deed of mortgage. 

I'rocess returnoblc to sl)ri>ig term, 1882, of Walic snpcrior 
court, was served upon tlic defendants \V. &I. Arrington and 
wife, a d  : I C C C ! I ~ C ~  by tlic defendant Gatling. JJ7. $1. Arri t~g-  
ton the11 :11011e answelwl t11e comi,lail~t, a t l rn i t t i~~g in the 111ail1 
the facts alleged, Lot cv~itendetl tlr:lt lic was entitled to t l ~ c  cxccss 
aftcr sntisfli~ig tlic l~lai!itiff"s cl:~ims for money atlv:incctl for thc 
usc of tllc def'eiitlaut Pattie A r r i n g t o ~ ~ ,  and as tenant by tlic 
courtcsy. A t  s:licl term i t  was ncljr~ilgetl t l ~ a t  tlie land be sold 1 ) ~  
said trustee as conlmissioner, after thirty days' advcrtise~uent, a t  
ally time aftcr the 1st day of May, 1882, for cash, and that the 
trustcc execute :I tleecl to the purchaser a ~ i d  rcport his actio~i to 
the  nest  term of' the coi~rt .  

The  report was ~naile to June  tcrm, 1883, that tlic property 
was sold for cash at public salc 011 the first Monday in May, 1883, 
when Pattie Arrington h c a ~ n e  the last a1d lligllcst bidder in tlic 
sun] of $5,050, hut :IS she f:liletl to comply with the bid, the 
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property was again, :lt 3 3 0  I.. \I. of t h e  i a m e  day,  oirtrecl for  
sale upou tlle same te rn~h ,  wlie~i  \Y. K. H. Smi th  was t l ~ c  l a i t  
:uld llighcit bidder i l l  tile snn1 of $5,000; ant1 a t  t h a t  t ime a n d  
a t  t h e  time of t h e  sale, tliere waq due on suit1 bond the  s u m  of' 
$79 0 8  f'or s tatr ,  county and  city taxes. T h e  c s m n ~ i s i i o n w  
filrther reported t h a t  t h e  land, in his opinion, f i ~ r ~ u e d  af ter  clili-, 
yent  inqniry of  judges of  t i ~ c  v,tluc of R'tleigll property, hrorlgllt 
;L full  autl f:lir price, and recoinmcntlecl the  confirmation of  t h e  
sale. 

Thereupon Pa t t i e  Arr ington,  n h o  i t  wns ;ttlrnitted was thc. 
owncr of tile lam1 in fee s i n ~ p l c ,  snl jeet  to the  ~nortgage,  opposed 
t h e  confirmation of tire wle,  and morcd tha t  i t  be set aside npon 
t h e  g r o ~ ~ n d  that  t l ~ c  property did not b r ing  n fair price; and she 
also movctl t l ~ a t  t l ~ c  conimiszioner Gatl ing,  be dircctetl to  sell 
tllc lmcl  i n  parczls, a n d  to wl.1 only so much n i  was necessary t o  
p:\y the claims under  tllc mortgage ant1 t h e  costs of t h e  action, 
whicll i t  was admit ted would not exceed $2,500. Besides her  
own, she ofl'ered the  affidavits of four  citizens of  Raleigh, s ta t ing 
t h a t  t h e  lot clicl not br inq :I fLlir price, and  that  if sold in  ~)arcclz  
i t  \ror~lcl br ing consitlerably marc than the  surn of $5,000. 

112 oppo5itio11 to t h e  1nntio11, the  othcr  parties t o  t h e  ac*tion 
a n d  the purchaser ( S ~ i i i t l ~ )  offered, in ndtlition to  t h e  opinion of  
t h e  commi~i ic~ncr ,  the t e j t imot~y  of some six witnesses, a l io  eiti- 
zrns  of  Rnleigll, t \ \ o  of  wilom were recent assessors of t h e  real  
estate in the  towlsh i l )  of Raleigh, 2 n d  had ns5ewd t h e  said 
lionsc and lot a t  $3,500, :I\ it5 value a t  a cash sale; alld they 
both stated t h ~ t  $5,000 was :I Elir price. ,111 of the  4 c r  mit- 
nesses testified to  t h r  salnc effbet, a n d  the  most of' t hem expressed 
t h e  opinion, t h a t  i f  TV.  S. H. Srnitll, w11o o n  net1 the  adjoining 
lot, did not bid, tile property T V O L I I ~  not br ing as  ~ n u c l ~  ns $5,000 
upon a resde,  aud t11at t h e  p u r e h a ~ e r  could not now get fo r  i t  a i  
rnuc~11 a s  he  gave. T h e  witnesses u c r e  divided in opinion as  t o  
whethcr the property \roultl h i n g  as  nluc11 as  $5,000 i f  cn t  ul )  
in to  lots. 

His H o n o r  overruled tile motion a n d  rendered j r~t lgiucnt ,  
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among other tliings, co~ifirn~ing the sale, aiicl tlirecting the conr- 
missioner to make title to the piirchascr upon payment of the 
sum I d ,  and also adjudged that the commiisioner pay out o f t h e  
lxxcha-e mo~rey the taxcs which attaclied to tlic 1:rnd on the 1st  
of June,  1883. The  feme tlefcndant euceptctl to tlie riiling, and 
npl~ealed f'rom the jndgment. 

I ,  J. W e  can see n o  rearon for tliiturbing the j ~ d ~ ~ n e ~ r t  
of' t l ~ e  saperior court, except io far 3 s  it rel,ltcs to tlre t ams  d11e 
in 1S83. 

T h e  courts, cxercisiug ill t l ~ i s  rcspcct ail equity jurisrlictio~, 
according to a11 tlic nnthorities, have an absolute poncr ovcr all 
-ales 11x1 under t l~eir  orders, in confirming or settiug the111 aside 
a n d  reopening the bitltlings, &c., Iwt t h y  Irave adopted certain 
r ~ ~ l e s  governing their practice i n  srich casei, which Iiavc beelr 
observctl with almost unvaryil~g uniformity. 

I11 this state our courts l ~ a v c  adopted the English practice, aud 
nil1 w t  aiide a P ~ C  for i~iadcquacy of price, nhen tllat fact is 
shonii to the court by affidavit or otherwisc; h u t  when the  com- 
~ n i s ~ i o n e r  has reported that the prolxrty sold has l)rouglit a fair 
price, and there is no evidence adduced to the co~~trt lry,  the court 
will confirm the sale, u n l e s ~  before confirmatioll an offer is made 
to raise the bid tell per cent.; in which case our courts will almays 
set aiide the sale and open the bidclings. Blue r .  Blue, '79 N. 
C., 69 ; Uost ex-pcute, 3 Joncs' Eq., 482; Pritclmrd v. Aslcezu, 
80  S. C., 86 ; Wood v. ParEev, 63 N. C. ,  379 ; Attor ncy Gcn- 
em1 v. lioclnoke ATaviption Co., 86 5. C., 408. 

There has beeu no otfer in this case to raise the bid, and the 
evidct1c.c upon the que~t ion of inadequacy of pricc is so cleci- 
declly in  favor of thc purchaser, that wc are led to t I ~ e  conclusion 
that tlie prolmty brought a full and fair price. 

Ry the tern15 of the mortgage, it is evident it was thc intc~r- 
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tion of the partics that the property shor:ltl be sold in solido. 
Tlie decree of sale in that way was acquiescetl in I)y tlie parties 
at  the time of its rel~dition, and up  to the very day of sale, as is 
indicated by the bidding of Mrs. Arrington at  the sale. T h e  
mas no objection by her to the sale in entirety until soti~e fifteen 
n-~ontl~s after thc decrce, and not then until s11e failed to comply 
with lier bid. And the court, in tlccrceing n sale of' tiie entire 
prol)crty, only carried out ti12 intention of tlie parties as indica- 
ted by the terms of t l ~ e  deed, and  their x t s  :tntl conilnct aftcr 
the decree. Yet  this \roultl hure  hrit little weight wit11 the court 
if i t  liatl heen mnde to :Ippear that any i~l.jr~sticc l i :~ t l  bcen (lone 
to the co~r~p la in i l~g  pnrty. 

As to so riiuch of' t l ~ e  jrltlgincnt of tlic sr~iwrior court as 
charges the excess of tile l)roeeetls of sale with the taxes due tlie 
first of JLII I~ ,  1883, we are of the opinion it was erroneous, and 
the defcl~tl:int's csceptio~i slior~ltl I~nvc been siistainctl. 

IlTherc lalit1 is sold u ~ ~ d e r  tlecrcc of court, t l ~ c  pnrcliaser 
acquires no intlcpentlent riglit. Hc is regarded as a mere pro- 
poser until confirillation, Attomeg Gerzercil v. Roanoke AGtvip- 
tion Co., supra. Biit when confirtnatioli is ~ n i d c ,  the bargain is 
then complefc, ant1 it relates bac!i to tlie clay of sale. Rorer on 
Jud .  Sales, 91W. Tlie case of ~ V c A ~ f n n  v. iVclazichlin, 58 N. 
C., 391, is a n  adjudication o ~ r  this l)oint, wl~icli, i t  seems to us, 
is decisive of tlie question. Tliel.c>, :I crcditor of one McI~eotl, 
wllo died in May, 1870, brorlglit action against his administm- 
tor and recovered j a d p e n t  fhr a consiclcrablc :1111ouut, and the11 
songl~t  to hare  the land of McLeocl suhjectetl to the pay~nent of 
his denland. Tlic 1:lnd had lieen sold under a decree of sale for 
partition on thc33tl of Xoven~ber,  1871, :lnd the clccds to tlie 
purcllascrs nrcrc csecutctl after two years froru the granting of 
letters of administration, aud tlic question presented to this court 
was whether the title of the purch:wrs accrued from tiie date of 
the deeds, or from t l ~ c  snlc. Mr.  Justice RUFFIY, ~ p e a k i l ~ g  for 
the court, said : 

"The court t l ~ i n k ~ ,  :ln(l SO declares, that the tlefe~ldants ( w l ~ o  



$17ere tlie purchasers) tool; tlte lauds from the  commi~s ioner  ill 
t h e  same p l i g l ~ t  a n d  coutlition they were in  a t  t h e  moment of 
sale, and  suh,ject, as  tlicy were, to the  payment  o f  t h e  decedent'- 
debts." 

d p p l y i l i g  the  principle tl1c1.e announced t o  o a r  c3.e: By tlie 
confirmation of  t h e  report of tlie comui~issio~ler, the 1)nrchnw. 
acquired title to  tlie llouje and lot I)! re lat io~i  to t h e  d a y  of sale, 
a n d  takes tliem in t h e  same pl ight  and  condition they w r e  in  at 

t h e  moment  of d e  on t h e  - tl:~y of  X n j ,  1882, sut),jcct to the  
taxes drie i n  tha t  year. 

T h e  judgment  niui t  theref i~re be rrfornietl GO a- to  cl imil~atc  
tlierefronl so mucli as  relates to the charge of  tile t:isc> of 1583 
upon t h e  proceed5 of the  sale, and in all  other  r e s p ~ c t s  is affirmed. 
L e t  th i s  Isc certified to  t h e  superiop court of '\Take county, that  
f ~ i r t l i w  proceedi~lgs may he 11x1 i i l  the cnic ti9 t h e  ]:in. requires. 

PER C'URIA;\I. Motlified. 

I .  K11el.e an  insolvent debtor cxecuted a deed i n  trust conveying land to 
secure  n creditor,  a11d in  a n  i~ctioil  to prevent tlie sale of t h e  Innd, t he  
issne ~ 1 s  \vhetiler tile debt  liad been paid, i t  was held  competent for the  
debtor  to sllow t h e  value czf t he  land conveyed, to s r~ l t a in  t h e  statutory 
presurnl~t ion of payment.  

3. JYhatever effect t he  i r i so l~cncy  may  Ilnve upon other  creditors,  i t  cannot 
avai l  t h e  credi tor  i n  th is  case who has  a secnrity for t h e  cleLt, for ns to 

h i m  the  debtor is not insolvent. 

(U1nJ:e v. Lone? 5 Jone i '  Eq., 413; TVcdker v. TC;.ight, 2 Jones ,  lSj, cited s n d  
approved) .  

C'ITIL ACTIOS tried :it Fa l l  Term,  1882, of  G r - ~ r , ~ o n r ~  Supe-  
rior Cour t ,  I~efore Sliipp, J. 
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This action was hrouglit to eiijoin the defeildalit James Sloan 
from selling certain lauds co~lveyed to him, as trustee, by the 
plaintifL. T h e  facts are stated in tlie o p i n i o ~ ~  of this court. 
There was j r ~ l g n i c ~ i t  for defendants, from which the plaintiff5 
appealed. (The appeal not being perfected, the plaintifL applied 
for ant3 obtained a writ of certiomri. Sec IWey v. Lincberry, 
88 N. C., 68). 

I . . T h e  plaintiff+, by their tleeil of Augast  20, 
1853, conreyet! the land me~~tionetl  ill the complaint, and wliicla 
belougctl to the wife, to t l ~ e  tlefcntlant Sloau, i n  t r u d  to secure 
a bond executed by the I~usbnnil ahout the snrilc time to John A. 
Gilmei for tlic S I I I ~  of $168.10, due o n  August 30th. 

Tile cwnclrtding clausr i n  tlle deed provides that in raie n sale 
~11311 be made ill, order to the disc11arge of' the trusl, ihe rccit!ttc 
of the lno~lcys thu, raised and not required for that I)rlrpose, if 
an?, sllall be paid over "to the said Addison T\'iley or l ~ i s  
assigns," but if lie s l~al l  pay tilt: secured debt :mtl :I]! cxpenses 
incitlent to the  p-furnlance of the trusts, wi thoi~t  sitell sale, then 
'' this tlcrd s l~a l l  becoinc null and roitl, ant1 tile said James Sloaii 
shall, upoil the request of the said Addison \17iley, i e ~ o ~ ~ ~ e y  said 
property to hi111 i n  fee simple." 

Tlie bond has siticc lxer, assigned by t l ~ c  payee to tlic tlefen- 
darit A. \ilr. Lilleberry. 

Tlie trustee beingrequired to sell thc land,aucl about to (lo $0, 

tlie present suit n.35 il~stituted on March 22, 1850, for the pur- 
pose of preventing the sale, 11po11 an allegation that the sccured 
debt had been paid, and deli~ar~ding the surrender of tlie bond 
and caocellatiou of the deed, or other appropriate rclief. 

A single issue, drawn up  at  spr i~ig  term, 1882, as mibodying 
t l ~ c  i,ubstantial matter i n  controversy, without exception, or t h e  
suggestion of any others, mas submitted to the jury at  the term 
following, in thesc ~ ~ o r t l s :  
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~ V I L I X  C. LINEBERRT. -- 

(' H a r e  the debt and mnrtgnge tlescribed ant1 referred to in tile 
pleadings been paid :)" 

T h e  jury, t~ndcr  the charge of the cor~rt, responded in the nega- 
tive, and the exceptions hefore r l i  i n  the record are to thc ndings 
of tlrc court upon the trial. 

'I'o repel the l)resu~nption of payment mised by the lapse of 
time under the statute, the dcfenclant-; introdr~ced evidence that  
the plaintiff' Addison rcsidecl and cultivated crop? with the 
dc fcn t l a~~ t  Lineberry, cluring the period of the civil war;  of his 
utter alld continuou\ i~~solvency since making tile deed; and 
ft~rther,  that tlic 4 c l  ildclis011 h x l  rccognizzd the debt as sob- 
i i ~ t i n g ,  by an ofEr to pay it in Confcderatc cnrrencsy, while it was 
in use; had made n small paynlent on it in 1869; :1nd expressly 
aclniittcd the ol)l igatio~~ within two or three years I~eforc the trus- 
tee advertised the land for sale. 

The  surety to the bond who cxccutecl it with the principal, his 
father, examine4 for the clefendant?, testified that he had not 
paid it, a d  011 his cross-examination said that the defendant, 
Lincbcrry told 11im in January, 1870, that the plaintiff Ad&- 
son i ~ n d  paid the debt, and TI hen lie had f i~~ i shed  certain worli 
in which he n-at then  cn~pioyetl for said Lineberry, hc ~vould  
have overpaid it. 

T h e  plaintif%' cou~~se l ,  to cnitain the qtatutory presumption, 
frlrther propoied to inquire of a witnesi tile value of the land 
coll\-eyed, 2nd oil objection, was not perrnittccl to offer the proof: 

r? 1 l ~ c  sole inqniry l~eforc the jury was a1 to  tile discharge of thc 
debt and the sccuritj- given, ant1 on the one side wos the prcsulnp- 
tiou aieltcl by the dcelarations of the nssignec a d  owner of the 
bond ; and 011 the other thc insolvency ail13 admissions of the prin- 
cipal debtor, with his ofYcr to pay in Coiifcclerate money. 

Thi? cviclencc was to be n.eiglierl and passed on by the jury in 
d e t ~ r m i t i i ~ ~ g  the fact in dispute. 

T h e  debtor's iosolvency was a material circumstance in fhe  
inquiry, and certainly it was competent to meet this by showing 
that  the creditor had, in the security provided by the debtor, a 
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fund in his on-11 hands a d  under his own control from which 
his debt con!d at  any time be made. Whatevcr effect the insolv- 
ency might have upon the delay of other creditors to take steps 
to enforce their claims, it cannot avail this creditor as an excuse 
for his long inaction, since as to hinl the clcbtor iilay ilot have 
been insolvent, and the force of the statute thus unimpaired. 

Thus, i~lso!vency of a mortgagor of slaves to qecure a debt, 
when the mortgagee had thc means of payaient under the sccu- 
rity given, was held not to repel thc presnmption arising from 
lapse of time in B l a h  v. Laue, 6 Jones' Eq., 413, and the same 
ruling was made in TVtrlker T.  Wright, 2 Jones, 155, cited in the 
srgurnent for appellant. 

I n  the conflicting evidence, as to actual payment, aside from 
the lcgal presumption, thc possei;sion by the  trustee of a fund 
t~ndcr  the creditor's control n n d  which the trustee waq borlnd to 
appropriate at his instancac to tllc discharge of the debt, a r ~ d  its 
iufficieucy for that purpose, was an  important element to Lc con- 
sidered by the jury i n  arriving at  their verdict, and ought not to 
have been withheld from their lienring. Whether it would have 
turned the scale, it  is not for 11s to inquire; and i t  is enough for 
us to say that it was error in  e x c l u d i ~ ~ g  the  evidcncc, for which 
t h e  plaintiffs are entitled to a new trial. 

This  dispenses with the necessity of our 11'1ssing upon the 
other exceptions. 

There is crror and :L venire d c  ?loco is n~varded. Let  this IK 
certified. 

Error.  T'ienire de noro. 
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A jatlgni'eiit recovered upo11 :L bond for leis t l ~ a n  sixty tiollnr.;, in ail nctiov 
brouglit prior to the tirile v11e:i the C'ode of Civil Procedure went into  opera. 
tioil, is a rnlid jrdgtnent. This  case is governctl by t I ~ e  Revi.ed Code, clr 
31, $33, a n d  i t  d o e  not appear that the clefendant availed l~iniself of hi- 
r ight  tiiererlndcr, e i t l~e r  to piead i , ~  nbcrtonetat or imz.i: to t l i s ~ n i s  the r u i t .  

I l> iml ;s  r. Liol/ins, Tnjior's Eel). '236, citetl ant1 alipl.o\.cd I .  
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tlie c o u ~ t ;  and  if an:; pcr.zon s l l o ~ l d  (Ien~a:~i l  a greater Q L I ~  tli:iii 
is clue, atid it  >liould I)e fo iml  by tile rer t l i r t  of a , jury that a 
le.3 i u n l  \T,E clue to t h e  1)laintifY i n  principal a n d  i~itercit,  then 
by t h e  l):.clvisio~~i of tlic 40th section, i t  TKIS made the duty of 
the court to  ions so it the plai~ltiit; ~mlesr  he iiiould 111ali~ affida- 
vi t ,  &c. 
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T l ~ c  provisions of t l ~ e  enactment in the Kcvised Statutes mere 
inotIified by t l ~ c  Revised Cotle, cli. 31, SSS, \vllicll, withont 
changing the limit of jurisdiction, provided "that  if any action 
shall he commenced ill ally of the said conrts contrary to the 
provisions of this scction; or if the WID ~ r ~ e d  for, w l ~ i c l ~  itlay 
be truly t l~ie and owing, is of lew value than that for which tile 
action k hereby allowed to bc colllmellcd in said couris (coullty 
and superior), the sanle may be abatctl on the pica of the clefen- 
dant, or if' the mv!ter crppccri. on tlic zri-it 01- dedomtion if iiw!/ 15r 
c l i s~n/ ,~sc t /  o n  utotion." 

The  "1 section of' the o~clin:unce of the co~ivention of 1SB6, 
wl~ich 1x1s l~een cited and di6cu.d  before ni, has ~ i o  other cf5xt 
t1i:tn s in~p ly  to reduce the j~iristliction of t l ~ e  s~lperior courts in 
actions on I ~ n d s ,  ctc., from one handrctl dollars to sixty dolltlrs. 

But  herc the sum tlema~tdetl a d  t l ~ t  recovered is less t lmi  
sixty dollars, and the questiotl is: is that a valid j ~ ~ d g ~ n c n t ?  
W e  do not iee why i t  is not. The  rulcs of practicc prcscsibctl 
in tlic Ecviscd Code, ell. ::I, $38, govern thii  casr. I f  a11 
action of covenant lmci been brougllt under the former pradice 
for a sum above sixty doll:irc, when t l ~ c  sum actually cluc w:li 
leks, the action iuiglit have i m ~ ~  defeated by a plea in al)ate~ueiit 
set t i i~g forth that the truc atuount due u a i  leis tlian sixty tlol- 
lar5 under the said scction 3s. Rut w l ~ : ~ t  if the clcfendant llatl 
neglected to plea ill abatcinent, a ~ i d  bad gone to the jnty upou 
tlie g e ~ i t m l  issuc, call i t  be clouhtetl but that tlic verdict would 
stand a n 4  tlie judgment tilerein be valid, ~~otwitlist:indillbrig tile 
verdict he jess tliall sixty dollars? Tlic s:mc i;cctio:~ provides 
tllat if the matter, that ic, the ,ium d e m a ~ ~ l c d ,  appear o n  tllc 
writ or dcclal.ation to be of' leis value t lmi  that allowed to bc 
sued for, the a c t i o ~ ~  mtry be rlismissctl ori motiolz. The act docc 
not ilec1:lre that it shall l ~ e  tlisini5sct1, h t ~ t  muy be dismissed 01-i 

?notion; but sl1p1)ow 110 inotion s l ~ o ~ l d  LC n~ade,  ~ v o n l t l  liot tllc 
p l a i n t 3  be entitled to take his judgrne!~t by default or go to the 
jury up011 the issneh, if any,  just ill the other caic, nllcrc 
thcw has kcen no plc:~ i n  al~ntetucut, mid wit11 tlic likc cflfcct:' 
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It will be noticed the  language of t h e  IZ~oiserl Code differs 
f rom t h a t  llseil in tile Revised Stgtutes, ell. 21, $41, wllerc 
defining the jurisdiction of the  c o u ~ i t y  courts the  language used 
is, shall be dismissed 63 tlic cozirf; 2nd i n  tlle 42tl section of 
t h e  same chapter t h c  1ang11agc is, i t  shall bc t h e  duty of the 
court to  l ~ o l ~ s u i t  the  plaintiff. \Vherens the  38 th  section of the 
R e r i s d  Cotlc, snbstitntcti for  tliese s e c t i o ~ ~ s  of  thc  Revised 
Statutes, lises the  1:ingu:tge ' k n y  be c~brrtetl" and " m u i ~  be clis- 
vxissetl o n  motion." This c11ange in tlie p l ~ ~ a s e ~ l o g y  of  t h e  
s tatute  ~n:lst have  been made wit11 3 ljL1rpose, aud  T\-e can con- 
ccivc of  n o  other  plirpose than tha t  i f  n tlef'enclnnt sl~olild F2iI 
to  plccid i i ~  crbatenzcnif or to more to  dismiss, in cases where a n  
actiou is  brought for  a sum of' leks v:alue tila11 t h a t  a1lon.etl tc 
be sucd for, the  1)lailltiff n o d d  have a r igh t  to  his  jatlgnlent, o r  
a t  least to  go  to the j n r y  ripotl t h c  merits of liis case. 

l y e  a re  supported ill tliis view of t h e  question hy tllc decision 
in the c:tse of E r o o f s  Y.  Cdlins, Tt~ylor ' s  Rep. ,  236, whicii was 

a12 nppenl from the  co1111ty court, wliel-c the  j u r y  11ad rcudered 
a verdict for  a srlm less tlinn t w c ~ l t y  pounds, when that  was t h e  
n ~ i ~ l i i l ~ u m  .juristlic.tiol~ of the  courts, War,r,, J., saying:  '6TThis 
is :in appeal from the  county court.  T h e  jn ry  in  t h e  snperior  
court have  foulld a sum u11der twenty poa11:ls; a n ~ o t i o n  is m a d e  
by the defcnclaut's counsel to  sct a i d e  t h a t  verdict aftcr it  is 
~ w o r d e d ,  because t h e  county court i n  tllc first instance Iiad not 
jurisdiction, the  sum due  l ~ c i n g  i l ~ ~ t l c r  t'ii'ei~ty p 0 1 1 n d ~  T h e  ver- 
dict  Ijeing recorded, I: t h i n k  it ought  to stalid. T h i s  motion, i n  
substance, mi,"ht have  ljccir madc a t  :XII earlicr strip of the  pro- 
ceedings; 1md that  bee11 tloile, i l l  ail  prohnhility it  would have 
been grautcd." 

J n d g e  Ta r~oc ,  in a n  extcl;dec! vie\\- of tlic qiiestion, coi~ciirretl  
wit11 J r ~ d g e  HALL ill his  opinion. 

O u r  conclusion is that  the  j u t l g ~ ~ i e l i t  is 1:ot void, Iiowevcr 
i r regular  or erroneoris i t  may be. 

1C-o crror. Af f i r r~ed .  
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I n  tlie nlntter of I\'. 1'. 0LDII.iRI. 

1. \\'];ere the rcspondrnt is heltl to :tns\\-er for :In alleged at te~l ipt  to cor1~~1ptIy 
influence the ndrninistrntion of justice (lint not in  the presence of or  
doring the sitting of the court) hy giving li:a~id-l~ills to a juror snm- 
rnoned to serve a t  a term wiien tlie cave in ~ I i i c l i  he was interested stood 
for trial,  with n request to read the snlnc and hand t h e a  to the  others, 
said hand-bills contairiing an accorlnl of the causes of tlie suit prejudi- 
cial to the adverse party;  IIdd, tltat lie is riot griilty of conteiiipt. T h e  
statuteconfines such ofhnce to acts speci!ieil t!iercin. 

2. T h e  constitntiooal provision, to the eff'ect that the  grnera! :wetiibly cannot 
deprive the j~lilici:rl clepnrtrr~ent of a n y  power which rightl.; prrtnins to 
it, is not infringed by the legislatnre in specifying what  acts sllnll con- 
stitute n contetnpt. 

(,%-park &Schenck, 6 K. C'., 366; i%icti,z v. IJoiit, 80 S. C'.: 322; /./.70ilc v. If(ig- 
7i.00~1, ti6 S, C',, 1, cited and approved I. 

SMITH, C. J. T l ~ i s  a p j ~ c a l  briligs u p  f o ~  review thc q ~ ~ e z t i o n  

of the  power of the court, upon the  f'acts fi~uilcl :!od i c t  out io  
t h e  recortl, to adjudgc the defenciant guiit!; of a co l l t cn~pt  and to 
impose a fine for  t h e  of-fence. 

T h e  subject is not left as  nt colnmon l a w  in this y t d t c ,  I ~ u t  is 
regulated by a n  act p:lssed in 1869, the  f i ~ t  scctiol~ of' ml~ich 
enumerates t h e  acts ~ v h i c h  s e v e r d y  cotlstit~ltc :I coiitcrxpt, :11d 

prescribes and limits the panisl ime~lt  wliit.11 in:ly i ) c  iuflictetl 
when eitller one qpecifie(1 has I~ccn comrnittctl. To rcrnovc 



doubt as to the effect of  this enoctlnent, n n  :~ntcrltlatory statotc 
was p s , w l  i ti 16'71, wl1ic11 declare; t lint " tlie several arts,  neg- 
lects a ~ l d  ori~issions of du ty ,  111:llrcasauces, iiiisfeasanccs and  

non-feasances specified a n d  describctl in  tlte said act of' Apri l ,  
1660, s l ~ a l l  be, a n d  they a re  11crel)y tlecl:~retl to I)(>,  t l ~ c  only acts, 
neglects, onlissio!is of dn ty ,  n~alfeasuwes,  nlisfe:lsnnces a n d  non- 
feaeances whiclt shal l  Ilc s111,ject of c o u t e ~ u p t  of court ;  an(l  
fur ther ,  tliat " i f  there !,e a n y  part.: of tlie corrir~ton law I I O W  in  
force i n  this ststc, n-liich rwog~iizctl  otlicr :~cts, ncglcct,+, o1ui.5- 
:,ions of ~ I I ~ J - ,  n~alfeaanl~ces, niisfmiances n11t1 nor]-fcasltnces 
i m i d e s  those specified nut1 described i n  tlre said act, the same a rc  
hereby repca l~d ."  Acts  1863-'69, ell. 177;  Acts  1 ST( ! - ' ? l ,  cli. 
216, eont:tinetl i n  Bat. R c r . ,  ch .  2-1. 

T h e  facts upon  witicli t l ~ c  prcscnt proccctling is forintlecl, nncl 

wliercin damages w r c  clni~nccl for  neglect nntl mistreatrueut of 
tlre intcstnte, n passenger on  the  trairl o f  the  company, i.csulting, 
as  :llicgeil, in  Iiis (!~:ltl~. Tl ic  tlefentlant caused to bc pnhl i s l l~ t l  
a n  nccou~lt  of  t11e ttxnqartioil, of ~vllirll  i t  is only nerclss:wy t o  

s : ~  it  tr-3s well cdc~i la te t l  ti) prc$ndice tlw defence of tlrc COIN- 

pa11y, a11t1, i f  :lctrtl on,  sillject it to  I~envy  ciam:~ges ill tltc ren- 
ditioh of the  jury-verdict.  On tlic S:iturd:~y preceding the sit- 
ting of t l ~ c  rouri,  the tlefcntlant l~a i~ t lc t l  a copy of t11i.j Iiantl-l~ill to 
one Jolrn A .  Far row,  then ~ ln i lc r  s ~ i ! l ~ n ~ o n s  ::s 3 ~ q p l n r  j u r o r  t o  
serve a t  tlic :~ppro:lc'liing  tern^, a t  t h e  same tirnc saying to h i m :  
" Read t l ~ i , ~ "  1-4'11~ jaror infor~uet l  the tlcfcndant tliat he  ~ ~ o n l t l  
he on tile j u r y  t11c following wccil;, nl-~erer i l~on the tleferidar~t 
handed liim two other  c o p i e ~ ,  with :i rcqnest tha t  Ile would haad 
tliern to the  others. T h e  li,st of jnrors  tlr:!vl~ for the  t e rm hail 
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The  criminality of the defendant's conduct in ftirnislring the  
.juror wit11 the hand-hill ant1 requesting hirn t o  read it, not cor- 
rected or n~otlifiecl after he m s  infor~mecl that the person to whom 
i t  7v:7.5 given nas a j~l ror ,  sr~n:unoned to serve at the term wl-ten 
the cause \vns  standing fix trial, and n~igh t  perhaps be put up011 
thc jury to try it ,  c*oosists in the imputed purpo-c to preoccnpy 
the mind of the juror, allti prevent a fair and impartial verdict 
npoli the merits, as tiicy ~ n i g l ~ t  be tlisc!ozcd in the evidence. 

It is very propcrly concedcrl that tlic dcfe'nt1:lnt has not coru- 
anittctl a cnritempt, if tlie statute i, operativr in confining con- 
tempts to the acts ~pecificd, mi l  forbidding tile punishment of 
all others, as such, by the court. 1:rlt it is contcncled that the 
poner  t o  pullis11 onc nlio attempts, I)? irnpropcr influences 
brought to Ijear o:i a jnror, to prevent the conrse of justice, is an 
inherent a t t~ i l i i~ tc  of the c'ourt, uccessary in the tliicharge of its 
official tlr~tiri,  :iud bcyol:tl the rear11 of legislative authority, 
under section twelve of article f i ~ u r  of the constitution, wllicll 
dcclaies that " t l ~ c  general a~sembly sll'rll haye no power to 
deprive tlrc j~~dici:il d c p r t n ~ c n t  of' any poner or jurisdiction 
which rightly pertains to it, : r i  a c>o-ordinate clepnrttilcnt of the 
gorern~uent." 

While the es5eiitiul ,jutlicinl functions : r c  thus protectcil in the 
func1anleut;il law from Scgislat ivce~lc~roacI~n~ei~t ,  it iiequally n~an i -  
feqt that iohordinatc thereto, the Saw-making power may desig- 
:late the taie.; in wl~icli t 1 1 ~  po\ver to <rrmmnrily punizl~ for :L 

conteml)t s11a11 be exercised; may prescribe its nature :md extent, 
a n d  prohibit i n  otlicri. 

The  inquiry to bc answered then iq, whether tlie \I ithtlrawal 
o r  denial of the right of tl:e judge, under the circu~rlstnnces of 
tlle present case, to proceed and try and punish the offender 
without a n  intervening jrlry, does so invade the jurisdiction of 
the corirt, and impair its inhcrent and esiential functiot~s, as 
.;uch, so as to fX1 ~mtlcr  tlrc tonstitntiot~al inhibition. U d e s s  
such be its eff'cct, t l ~ c  e~lnctment mnst be r~plreltl a5 a rightful 
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csercisc of legi-lative authority, i l l  5pecifying what  acts alone 
shall con-,titute a contenlpt, a d  cspoqe t h e  party to  limited and 
defined pendties ,  i n  order  tha t  tlie law may be known and  
o b w r r e d .  

T h c  conduct of t h e  defendant, repreheusihle a3 it m s ,  and  
perhaps tlie qubject of criminal proiecutioli, as tending corruptly 
to inflaence tllc adnlinistratiou of justice, \\:I.; ncverthcless not 
i n  t h e  prezciicc, nor dur ing  the  wssion of tlic court, so tha t  it  
c o ~ i l d  interrnpt  a 'jutliciul proceeding and nteded a n  instant 
repression; a n d  we a re  unable to  ree n l l y  a11 intlietruent, i f  i t  
n i l1  lie, will not :ifford ns ample  protectioli to  t h e  court as  t h e  
exercise of the  dciiietl p o n e r  to act iuoimari ly  a f t w n a r d s .  

Tl ic  c o u ~ t +  m:l.t, in tlie language of DICK, J., in e x - p w t c  
S'clrencl:, 65 S. C' , 366, "have  the  l)o\rer by  s r ~ m m a r y  remedies 
to  p rewrvc  order dcir i l~g their s e s s i o ~ ~ ,  control t h e  action of their 
officers and  enforce their mandatcs and decrees," m d  this power 
is '( inliercnt in tile corirt and cisentin] to  the  exercise of it-, juris- 
diction and  tile n~aint~nnnc!:  of it* authority," declared i n  I'niiz 
v. Poi,,, EO N. C., 322. 

It cannot hc doubted that  the  \ \ i t l i t l r a \~a l  of the poi\-er to  
piinis11 for  coliteriipt wonltl Ile to  cripple it  in  the  exercizc of its 
f'unctious a n d  iaipair  its esseiitinl attributes; a n d  that  Icgisla- 
t,iol~ a t t e n ~ p t i n g  to d o  this wo~ilcl be wholly i l~operat ivc ancl void. 
I t  was lieetllcss to  cite aotlioritics in  sripport of  a proposition so  
inanifest, for  otherwise justice could [lot be  a(lministere(1, ancl 
t h e  court  \r auld I)c tlepriretl of' the  m e ~ ~ l s  of  preserving i t ,  o u  11 
existence. 

B u t  4 o r t  of this, t l ~ e  legiilature may ilefiuc tllc act< n h i c h  
4 a 1 1  be treated a- contempt., a d  drsignate t h e  final corlse- 
qtiences incrirretl in  committing them. U p o n  the point norv 
under  coniideratioa, me d o  not t h i n k  the  lt@slation a n  inrasian 
of  the  necessary functioni nppertainilig to the  judicial depart- 
~ n c n t .  T h e  enactment may  prove an ~11111 ise ant1 inconvenient 
restraint up011 the  self-defending po\ver of the  (wort, 3s eser- 
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and have their vcrdict upon a disputed and tlotlbtf~d inattcr of 
fact. Bctk v. Cordon, SG X. C., 116. 

I n  antagonisru to the (letailed staten~ent of l ~ i j  circumstances 
and condition made by tllc plaintiff, we have only the general 
expression of the belief of the defeilclant's counsel that the plain- 
tiff' " is able and has sufficient means" to c o ~ i ~ p l y  with the order 
to repap. This does not p r e s ~ i ~  t a case calling for a reference of 
any issuc to the jury to tletcro~ine a controrertetl fact. The rule 
must be d i rch-ged.  

PER CIJRIAJI. Rule tliscl:argccl. 

1. T h e  recoid of :L ca5e on appeal certified to this court, must be take11 31 
importing verity, and cannot be explained or cont~adicted by matter de 
linrs. 

2. *in appellant is not entitled to :I new trial, or to ~ ~ z a ~ z t l u ~ ~ z z i s  commanding 
the  judge to send u p  :t correct statement of the case, upon an affidavit 
that  tlie case a3 scttled b? the judqe does not cor rec i l~  set fort11 the  
yrounds of exec ption. I I e  m:ly npplv fol n ccrfiol a1 i. 

EJECTMEST tried tlt Fa l l  Term, 188S, of JOKES Superior 
Court, before Philip, .J 

T h e  plaintiff csceptetl to the 111ling of t l ~ c  court below, and 
submitted to a j u c l p e n t  of nonsu i t  and appealed. The case on 
appeal statcs that the s a n ~ c  was settled by the judge, in c011se- 
querlce of the fact tllat the couusel for the rcspcctirc partics 
were unable to agree upon a statement. 

The  motions made by tlie plaintiff's counsel, upon the call of 
the case, which constitute the haiis of the clecision of this court, 
arc sufficiently set out in its opinion. 
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conrt.  
Tlii:: court ~ i ~ u s t ,  a11tl can o ~ l y  lic go\.crnctl hy tlic record, as 

i t  i0omes drily ccrtifictl fronl t11c i:o~~i.t fronl r h o s c  jutlgmcnt tiio 
appeal iias becu tnkell. It i a ln imt  e r c l ~ ~ s i v c l y  a ccirirt of' 

errors, ant1 i t  can 0111; s! c, cvnsitlcr :\nd p: l~s upon cr1-or. nssiguccl, 
a s  tiley appear ill t l ~ c  rcrord. Tlrc rccorcl 1nu.t he taken ai: 
iniport ing :ibso!ute verity, :lntl it c3i1not be cw11t1-adictcd, or 
esplaincd by mnttcr clc lroi's. 

I f  it siionld be properly sr~ggestcd that  tlic n ~ a t ~ u s c r i p t  is i n  

a n y  ~ ~ a t e r i a i  respect dcfectivc, tlic parties to tlic appeal may 
correct i t  by co~isen t ;  or, the  party c:ompIaioiog mny move f ~ r  
t h e  wri t  of eoYioi~tr~~i, to  l)c directed t o  the  clerli of thc court 
f rom wliicli t h e  appeal cornea, coii~niantling him to certify : l 1 ~ 1  

send "1) a more perfect transcript. 
I f  t h e w  are  i n ~ p e r f e c t i o ~ ~ s  or crrorh i l l  t h e  rccorcl, inclut l i~lg 

t h c  statement of the  cA:lse settled for  this court, they may be cor- 
rected in  the  court b e l ~ \ ~ ,  before the  clerli sllal1 ninl;e retr~ri i  of' 
thc mrit of  ccrtio,-wi, issued as abovc it~dicntcd. And rcaioil- 
able t ime for  such purimse will be allowed. 

I f  t h e  judge, by i : iad~crtence,  mistake or m i s a p p r e l ~ c ~ i s i o ~ ~ ,  
has failed to settle the  st:iternent of  the  case for  this coart  cor- 
rectly, we c a n ~ i o t  doubt that  lie will gladly correct his crror, 
either n-ith o r  without notice to  t h e  parties to  t h e  nctiou, ns 11e 
may deem just  a i d  proper. 
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T h i s  court  will not, certainly in  the first instance, resort t o  
harsh and  extreme remedies to  compel the  judges of  the  superior 
ant1 criminal courts to discharge their duties correctly, and cor- 
rect their  errors in respect to cases coming to this  court by  appeal. 
T h i s  cnse does not require tha t  \ye d o  s o ;  a n d  we a rc  not called 
tipou to indicate  hat remetly might  I E  granted i n  estretue 
cases. W e  take it as granted tha t  our  brethren of  t l ~ c  ~r iper io r  
a n d  criminal courts will a t  a11 times c l ~ e e r f ~ ~ l l y  and  p r o ~ n p t l -  
correct, 3s h r  as  they can, irregnlaritics, inadvertences and  inis- 
takes, n-hen thc  sarrlc a rc  properly brought  t o  their  n t t e l ~ t i o ~ ~ .  

T h e  motions of  the  plaintiff' are  h i e d .  H e  may, if he s l ~ a l l  
b e  so advised, move for t h e  writ of celfiorwi.i, a d  this will be 
allowed simply to  e ~ ~ b l e  the judge to correct any crror, as 11e 
mny deem proper. 

PER CURIAM. M o t i o ~ l  tlenicd. 

iY.  P. COSR.1I) and otheri v. J. L. JIOXEHE.\D a d  o t l~er i .  

1. Where  a lease fur ninety-nine years was e x e c ~ ~ t e d ,  by wliicli a tract of l a n d  
was conveyed for miniog purposes, the lessor covenanting that the lessee 
may enter upon the land and erect the rrlacl~ioery, kc., necessary to c;lrry 
on mining operations, and that, if the same sliall become ~tnprofitable, lie 
or  his heirs might surrender the lease a t  any t ime;  and the lessee core- 
nanting to p:iy the  lessor the one-tenth part of the gold or  otlier metal.; 
procured upon the land ; 'ITe/d, there is.an implied covenant o : ~  the part 
of the  lessee that he will work tllernine in  a reasonable maliner, and liis 
failure to clo so for a co:isiderable period i.; :L breacli of such covenant, 
and  \vorks a forfeiture of the lease. 

2. Express and implied covenants in a deed, disc~~ssecl by M~nnr . \ r o r ,  J. 
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Cn-11, Ac.r~os removed from D a v i d s o ~ ~  a d  tried a t  July Spe-  
cia1 T e r m ,  1882, of GUILFORD S ~ l p e r i o r  c o u r t ,  before Gi/lianr, J .  

T h e  plaintiff; a re  the  heirs of  H e n r y  Conrad aud the clefcu- 
clants are  t h e  acln~ini>tratora of J o h n  M. I \ lorel~ead.  

O n  the 1 4 t h  day  of February ,  1833, t l ~ ?  snit1 Conrad a ~ ~ d  
Norehead executed a deed containing rnr~tiinl covenantj, in whicl) 
Conrud l e a d  to Morehead a l l  tha t  tract oi' land ly ing  on  F o ~ : r  
Mi le  hmnch in Davit lso~i  cor~nty  (describing i t ) ,  wiltailling one 
hundred and sixty-fivc acreq, more or  less, for the term of ninety- 
nine years, to  have and  to hold t h e  sawe, together with all  its 
mines, minerals, Rc.,  t o  the  said Rlorehead? his heirs and nssignr, 
dur ing  said term of ~l inety-nine years from this d a y  cnsuing, 
nncl fnl ly  to  be coruplrtted and entlerl. A n d  Conrad, for I ~ i i m e l f  
a n d  heirs, coveuanted with SIorchcacl ant1 his heirs, that  t h e  
latter may a t  a l l  times enter r i p 1 1  the laud antl d ig  into a n d  111)on 
the  same, autl search for  gold, siiver antl  all  other nietals :1!1d 

minerals, a n d  the same w l ~ e n  found, to  use, work and obtain;  
a ~ ~ d  to use nll such timl)cr a; nifty he reqnireJ for  mining pnr -  
poses, Lnil(ling, Qc., crect ~n:xhinery antl use the n:iter, &r.; and  
a t  o r  heforc thc  cspirat ion of this  I P ~ Q C ,  the  \aid Morehead 
or  his heirs m : ~ y  renew the  samc f i r  the w m e  l e n ~ t l l  of time, 
and  that  Ile o r  they may, a t  any  t i r ~ ~ c  wllen they t11i11li proper, 
surrender  t h i i  o r  any otlier s u b s e q u c ~ ~ ~ t  l e a v .  Anti ;\Torel~ead, 
for h i n ~ s e l f  a i ~ d  heir-, c o v e ~ ~ a n t e d  to pay one tenth part of a l l  t h e  

aild silver, o r  other  metal i  t h a t  may be procured f rom .aid 
land, a n d  to account for  the zame quarterly, if so  required. 

T h e  other stipulation- a re  not material to  the  a c e .  T h e  
instrument  V J ~  ~ i g i ~ c d  anil ~ e a l e d  i y  H e u r y  Conr:itl 311(1 Jo i ln  
M. Morcheacl. 

The plaintiff; c1ai11-1 t i t le  to the  sL1icl iand, a n d  have brought  
this quit to  have t h e  same wltl by ortler of tlle court for  partition. 

T h e  case ktatei that,  after the  above mentioned deed was made, 
Moreheat1 opened one or  more shafts on t h e  land to mine gold, 
1~~11icll were rvorl~ecl by hand for some years, and lie then erected 
machinery, engine-l~o~ises  a11d other  bni ldingi  nececsary for more 
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extensive operations, nliir.11 lie tarried on until the lait of the 
J ear 18-19, when Ile c e o d  to mine t 1 1 ~  property. The  engines 
and machinery nere  nlovctl off tlie land in 1855. H e  left the 
property in care of one Yonnce, his agent, n l ~ o  lived ahout a 

mile from it, ant1 kept the keys of thc houseb, aud san that they 
mere kept occupier1 f ix  hdorehead nutil his death in 1866, and 
for the tlefenclant*, hia adnliniatratori, after his death and until 
1877, 1)y wliich time all tlie house- Ilad decayed and hecome unf i t  
for occupancy. Whilc Xtorel~ead openlted the mine<, Ilc col- 
lected a quantity of n ~ i ~ l e r a l  y~ecitncni  to be exhibited to 1)ersons 
wi+hing to buy tlre property, aud left the wmc after the year 
IS49, wit11 l l i ~  .aid agent, to be exhibited. The  defendants, after 
the death of tliei~. auccstor, and u p  to 1876, visitetl and claimed 
the mines ant1 endeavored to -ell the said lease. 

T h e  plaintii-f.' anceitor had p o ~ s e ~ i i o n  of tlie cultivated parts 
of t l ~ e  t r x t  cp to Ilib dca t l~  ill 1835, and they a t  all times since. 

T h e  property i-, believe11 to be very valuable for mining 
~'Llrpo5". 

I n  1579, before su i t  was brought, the plaintif& offeretl the abso- 
lute title to it at  piiblic iali., after dne advertisement, for partition, 
when tlie tlefendants forbade the sale, claiming the right to the  
property under the said lease to tllc expiration of tlie term. 

Conrad, tluriug his life, :ind the plaintiifs, since his death, h a r e  
paid the taxes on tile property; and ill IS78 the plaintiffs took 
actual 130-sea~io~i of t!le wliole of it, and worked the mines a~icl 
found goltl, and, at the conimencernent of' this suit, I d  actual 
and exclu*ive poiseszio~~. 

Hi, Honor, upon con4tleratiou of' the facts, refused the jadg- 
nient clcnmnrled, and orderetl that the action be dismiwkf, and  
the plaintiff's appealed. 

,lIcssrs. Xcott R. Ccddzc;el/, for plainti%. 
,Uessrs. Dillcwd d- Jlorehcad,  for defendants. 
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MEREINOX, J. T h e  deed before us creates a Ie2,se for ninety- 
nine yearb, determinable, before it expires by its ow11 limitation, 
: ~ t  the will of the lessee. By its ternis the lesec  might snrren- 
cler the lease at any time tluril~g its contlnnnnce. Doe v. Diron, 
9 Ea$t., 15; 4 Wait, Ac. cS: Def., 202; i(rrcli. L. c! T., 93. 

T h e  lease, Iiowever, might bc tleterlninetl by a forf'eit~rre of 
the ~ 3 1 1 1 ~ .  \?%at cause5 work such a forfeiture, depencis upon 
the covenanti contained in  the lcaic, express or implied. The  
riglit of n landlord to enter for a f'orfeitu~e of a term by the 
tenmt,  ariics, either by implication of law without any stipnla- 
tion ul)on tlie subject b e t ~ ~ e e n  the contracting pnrtics, or nliere 
it is ~nat tcr  of esprets stipnlation i n  the deed or contract, tinder 
which the tenant occupies the demised premi3es. 

TJThere the coveilanti are esprcic, there need ordinarily be 
little ; l iEic~~lty in settling the rights of the partic$: thcsc are 
 hat tlie parties make them. 

Itnplied covenant-, hon~vci . ,  :irc ~ilcll as tile law creates, 
implies, in the absence of espresi stipulation, in regard to the 
existing relations between the lessclr and lc~see;  and. they not 
iafrequctitly spring out of express covenants. They clcpend for 
their existence on the intendn~ent ancl in~plication of the law, 
and are such as tlie lam raiies from the relations of the contract- 
ing parties to each other, in resppct to the Icase, i n  the abvnce 
of m y  express agreement 011 tlie suhject betneeo them. The  
nature of the contract of lease, the subject matter of the same, 
tile csprcss covenants contained therein, and the like considera- 
tions, give risc to the iniplietl covenants and determine t l ~ e i ~  
nature ancl the extent of tliem. Hence it has Leen held, that 
where land 11:~s been granted for a term of years, by the words 
demise or grant, ni thout any cxprccs covenant for quiet enjoy- 
~nent ,  the lessee or his assigns, if ousted by rightful title, may 
instain an action on the implied covenant that the lessor vnr-  
ranted that  he had a good title at  the time of the csecntioa of 
the tleetl creating the lease. This is because the word dcmise . . 
implies the power of letting, as tlie word grant, that of g ~ v ~ r ~ g .  
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And so, also, i t  has been Iield, in  the ab.sence of a n  express cove- 
ilant in that  respect, t h a t  therc is an implied covcnailt on t h e  
p a r t  of t h e  lessee that  lie will use t h e  land demised to h im in a 
husband-like manner, a n d  not unnecesari ly  exliaust t h e  soil hy 
ucgligent o r  irnproper tillage. I n  another  case, it  was Ileld, 
where tlle lessee coveiinnted to pen a rd  fiild his flock of slwcp, 
which he  should Beep on the  premisee, npon such paris thereof 
as the  sanlc liacl been usually folded, there was all implied cove- 
nan t  to keey ( I  $oc/; o j  sheep. Anurn l )e r  of s i ~ n i l a r  i l l u s t r a t i n ~ s  
might  be citetl. Taylor ,  L. $ T., @2ri2, 263; drci l . ,  szrpn,  68, 
69; Scof t  v. Ruthe~jorcl ,  9% U. S. Rep., 107. 

I n  tlie case I~efiwe u s  t h e  lessee c o v c l ~ ~ n t e d  expressly to  pay 
t h e  lessor "one-tenth part of all  the gold, silver a ~ l d  otlier metals 
t h a t  n ~ a y  be procured from said land, a n d  to account for t h e  
s a m e  quarterly, is so reqnired." There  is 110 express cr)vcna:~t 
t h a t  the  lessee shall \ ~ o r l i  tlle n ~ i n e  continuously, or in  a n y  par- 
ticular way, o r  a t  a l l ;  b u t  there i j  manifestly 311 ilnplietl cove- 
nan t  on the  par t  of the  lessee that  lie wiil work i t  as  such mines 
ace ur;nally worketl, nncl with ordinary diligence, nuclcr t h e  sur-  
rounding circarnstaiices; not, indeed, s imply for his on-:I advan-  
t age  aucl profit, I ~ u t  as  wcll to  the  e d  tlie lessor may have  his  

vals a i  Ile niay see fit to  prewribc. Taylor, s v p n ,  $421; Rosley 
v. Wdker,  3 T e r m  Rep., 373; 4 TYnit, suqm,  2-16; A r c l ~ . ,  68. 

Suclr eorenant  arises hy nececsary in~plicatioii .  I t  would be 
uujust  and unretlionable, and contravene the  11stnl-e nncl spir i t  of 
tile lease to  :dlon- the l e w e  to coutinue t o  hold his t e rm a con- 
siderable leugtli of tinie, n i t l ~ o u t  malting m y  c f k r t  a t  a l l  to  
mine for  gold or  other metals. Srlcli a constrr~ction of the  r ights  
of the  partie.; nou l t l  enable liiln to  prevent the lessor from get- 
t i r ~ g  11is tolls under  t h e  express covenant to pay :lie same, a n d  
depr ive  hiin of a l l  opportuni ty t o  work t h e  mine hilnself, o r  per- 
mit  others to do so. T h e  law does not tolerate such practical 
absordi ty,  nor  n ill i t  permit  the  possibility of such injustice. 



T h e  lessee is l~rotectcd l)y a n  csprcss  covenant: i f '  t he  mLie 
sllould t i ~ r n  out  worthless o r  unprofitable, lie niiglit in  tha t  case, 
hy tlie csprcss  terms of  t h e  lease, s u r r e ~ & r  it, a11d thus  end l~is 
obligtltio~l to the  lessor; but lie cannot Iiold his tern1 indefinitely, 
one, two, te11, twenty or  thir ty  years, o r  ntltil i t  expired by i ts  
o\yn limitation, ant1 not v o r k  the  mine, penc!irig al l  that  time, 
a t  all .  Such is not the contract between the lessor and lessee. 
I t  is of tlic csseuc.~ of the  contract, necessarily implied, tlint t h e  
lessce should work the  mine with reasonable diligence, o r  sur- 
render  t h c  lease, as he llad thc  right to d o  by express s t ip r~ la t io l~ ,  
so t l ~ n t  the  lessor might ,  i l l  t he  first alternative, get tlie toils; or, 
i n  tlie other, T T - O ~ ~  t l ~ e  rnine I~imself ,  o r  sell, o r  let i t  to  some 
other  person, in his discretion. T h i s  coristri~ctiun is reasonable 
a11(1 just, and i n  the  n h c n c e  of  nil? express stipulation in  respect 
to  n o r l i i ~ ~ g  the  mine, the  law ilnplies t11:1t this v a s  t h e  contmct 
between tile lessor ant1 lessx .  

r 7 l l ~ e  lessec workc(1 the  n ~ i n e  for  a 11urul)er of ycnrs, and  unt i l  
the  last of the  year 1849.  Siucc that  time, neither l ~ i r l ~ s e l f  in  
liis life-tiixe, nor  liis ad~niriistrators since liis d c n t l ~ ,  have worked 
it a t  all .  I n  1855 t h e  lessee removed the nlacl i ine~y f rom t h e  
mine nut1 land etnbracccl i n  t h e  leasc. I n  1 8 7 8  t h e  plaintiKs~ 
tool; actual possessiot~ of a l l  t h e  property, and n-orlietl tlie mine, 
:~ntl,  a t  the  t ime of tlic I~r ing ing  of' this  action, had :IC~LI:II and  
cscl  m i r c  possessioil. 

111 t l i ~ i s  failing to \ ~ o r l i  t h c  mine for  a 1ol1g l~criotl  of time, 
f'or t\vcnly years auil mow, the l e ~ s e e  hrolie l ~ i s  implied covenant 
to d o  so, m(1 forfeited liii term. T h e  ~~~~~~~s 11nd t l ~ c  r igh t  to 
reenter by reason of sr~clr hreacli, t a k e  arid hold possession a s  
the. d id  do, a n d  thus  terminate t h e  lease. Taylor, s q ~ r n ,  $698; 
Collycr oil Blilles, 10. T h e  lense is terminated m d  t h e  defen- 
clal~ts have n o  riglit, interest o r  claim t l l~der  the salne. 

T h e r e  is error. Juclgment reversed, and judgment  for  t h e  
plaintiffs according to this opiniou. 

E r r o r .  Reversed. 
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J O H S  DICKERSON v. RALEIOI I  CO-OPERATIVE LATD A S D  
EUILDISG .ISSOCIATIOP;. 

' T h e  law mill not air1 the  def indnnt  bui ld ing association o r  i ts individual  cor- 
porators i n  1\11 e f h r t  to effect n settienlent of il legal transactions-approving 
Nil is  v. Sulisbzwy B. tf. L. A., 7 5  K. C., 292, a n d  sabsccjnent cases. 

IJfi l ls v. Sa1isbzii.y B. & L. A., 7 5  X. C., 292 ; Luthrcli~ v. Wushingion B. cE: L. 
A., i7 K. C., 14.5; C ~ I ~ ' I . S  v. Seizei., 70 K. C., 426, cited and  approved). 

Chrrr, ACTIOS tried on exceptions to a referee's report, at  Fall  
Tern], 18S3, of WAKE S ~ ~ p e r i o r  Court, before S l q A e d ,  J. 

Tlle purpowof '  the w i t  nab to effect a settlement n i th  the 
defendant, and the referee T. 31. Argo found t11c following facts, 
i n  substance: The plintiff  became a tneiu1,er of the Raleigll 
Co-operative Land and Briiltling Acsociatiou in 1869, and in 
J u n e  of that year b o r r o ~ e t l  froln the defentlant the sum of 
$199, to secure wIlic11, he gave his 110te for $400, bearing six p r  
cent. interest from Jnnc  ad ,  1869. In Xovember fo l lowi~g  lie 
bor~,owecl the further i n m  $293.55, ant1 to secure this, he gave 
his note for $356, h r i l r g  six pcr cent.  interest from Sovembcr 
Dth, 1860. 

The  referee fiilds frirther, that the principai P ~ I I ~ I S ,  nit11 the 
interest thereon, amounted, on Jnne l i t ,  1873, to $602.12, :\nd 
that  u p  to this date the plaintiff I1ad paid t l ~ c  defentlnnt thc 
aggregate sum of $343.76, a large part of nlliell being for fine?, 
dues and interest, leaving a ba1anc.e due of $58.36. 

The  sums I)oi.rowed were, under the contract entered into 
between tlre yarties in June,  1860, to he cspendrd i n  the  pur- 
chase of 21. Ilouse ant1 lot, thc defcndaut association obligating to 
convey to p1:tintiff a certain lot (describing it), a ~ i d  the plaintiff 
agreeiog to pay i i~ te re~ t ,  dues, kc., o n  the shares of stock o~rnetl  
by him, ill :~~corda t iw  wit11 the charter and I y - l a w  of tlrc asso- 
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ciation, A n d  it was fur ther  agreed be t reen  the  parties, that  tl ie 
plaintiff should l)e let into possession of  the  premises, h u t  t 'hn t  
on his faiirire to perform any  of the  covenants specifiecl in  said 
contract, the  defendant  should have the  power t o  t ake  possession 
of t h e  premises a n d  d i s l m e  of t h e  same as  it  sa\T f i t ,  a l l  pay- 
~ ~ i e n t s  theretofore made by plaintiff to  b e l o i ~ g  to t h e  association 
nhsolu tely. 

III M a y ,  1876, t h e  clefcildalit claimed t h a t  the  plaintiff' was 
still  indebted to it  i n  a sum considerably iu  excess of $-100, for  
principal money, filles, tlncs, ctc., and that  j)l:iiiitifT h a d  forfeited 
his  r ights  under  said contract by a failure t o  perform its s t i p n h -  
tioils. Af te r  some ncgotiatioiis bctwcen t h e  parties, the  plaintiff 
surrentlcretl to  t h e  association four  shares of  s toc!~ of  the  110113i- 
ilaI va!~le of $400, which n w c  reccived ill settlement of  all 
clair-ils against t h e  plaintiff; a n d  t h e r e r ~ p o ~ ~  tiic defendant  exe- 
-crl tcd a deed conveying to ]>laintiff t11c property described in said 
contract; a n d  thc said $400, added to moneys prer iously paid 
1 1 ~  plaintifr, amounts  to  $331.45 in excess of tlie principal a n d  
1 n w f d  interest of t h e  sums  Lorrorretl; and  tlie referee fu r ther  
finds t!iat plaintifF 1):iitl t h e  same, with a knowledge of al l  t h e  
facts, :tnd tha t  110 fraud or impositio!l v n s  practiced tlpon hiln 1)y 
the officers of thc  nssoci ;I t ' 1011. 

Thereupon the  referec finds as c o ~ ~ c l a s i o n s  of l a w :  
1. T h e  oper:~tions of tlcfcndant association a n d  the  trarisac- 

tions wit11 p l a i n t i 3  v c r e  ugai l~st  the policy of  the  Ian-, illegal 
and usnrions. 

2. T h e  l~iaintii'i' 1xing n member of  the  as.;ocizition, i11::I Imv- 
ing  p ic1  thc  surplns over tlic priricipal money a n d  l a ~ v f i ~ l  iiiter- 
est with 2 knowledge of' the  fact;, cannot rccorcr  t h e  said 
$331.43, nor  :lily !)art thereof from the  defendant. 

T!IC exceptions to  tlie report lyere overruled, ant1 t h e  report 
confirmed, f rom which j r ~ d g m e r ~ t  tlle plaintiff nppcnled. 



J l ~ n ~ ~ a ~ o s ,  J .  T h e  bnsiness coiitiucted by the defendant  cor- 
poiation \ \as  u n l a v f u l .  I t  was a perversion of  tile purposes a ~ i d  
privileges coafcrrcd hy its charter.  T h e  plaintiff was oue of  t h e  
corporators a n d  pnrticipnted in its transactions. H e  agreed to 
.ih:irc its fortunes, and voluntarily I~ecamc one o f  i ts victims. 

I H e  borrowetl n ~ o n e y  front it, and repaid tlie same witli more 
than the I a ~ f u l  intereit  upon the  sum received, b u t  not more 
than  he agreed to pap  for  supposetl ndrantages. It is  not  pre- 
tended t h a t  h e  paid to it rllort. t h a n  was clne, according t o  tlie 
methocis clerisetl ant3 provided for by i ts  by-la:rs a u d  busines.; 
regulation<; o r  that  Ile was dealt wit11 tuore l iar~lr lp  tllan other-, 
his associates, under  lilic circumstantes. 

T h e  courts of justice will not  aid the tleftnciant a.sociation, o n  
the  one l~ancl,  in  tlie collection of its unlawful clninis upon its 
men~bera ;  nor ni l1  they, on the  other, aid it; corporators in their  
efforts to recover ~ i - ~ o ~ ~ c y s  they may have p i i n  under wgageinents  
inoperative ill l a n .  dolo mnlo n o ? ~  ori tzr  oclio. 17Jills v. B. 
R: L. A., 75 K. C., 292; Lnthnm v. B. & 4;. A., '7'7 S. C., 11.3; 
Cbnluzissio,cc,x v. is'et-el-, 70 N. C., 326. 

X e  concur in  t h e  materlal fi~itlings oi' f k t  and law by t h e  
referee. There  is n o  error, nntl the  judgnlent  of t l ~ c  court below 
must be affirn~ecl, n11t1 i t  is i o  orrleretl. 

S o  error. *Iffir meJ .  

T h e  defendant employed an :ittorney to appear for I~irn i n  n care, h i  lie (l ied 
about three weeks before the return term of t!ie court ;  11e lint1 filled sevcrnl 
public offices, and his death was announced g$.ener:illy in the nc\rspapcrs; 
the defendant did not attend a t  the re i~ i rn  term or employ co~lniel ; jutlg- 
rnent Gy clefarilt r a s  taken, and of whicli 11e was informed; I:e ilicn ; I I Y -  
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posed a compromise of the clairrr, but gave tlle matter ~ i o  f'urtlier attention; 
he failed to ;ittend tlie next term of the court, vlien a filial jiid~rrrent vas 
rendered; and, after execution \vas issued, 11e moved to set the jridgrlient 
aside upon tile gror111d of excusable neglect ; Held, that  lie is not entitled to 
relief. 

(Thomccs Y. TTToiimek, G i  S. C., 637 ; Gr,iel Y. Vemor~. 6.i S. C., i6: Den1 v. 
Patmei,, 68 N. C., 213, cited and approve(l\.  

R I O T I ~ X  to set aside a judgment  upon the ground of escu-able 
neglect, antler qectioii 1 3 2  of  the  Code, Iictirtl a t  Fnl l  Term,  
1882 ,  of H A R ~ T T  Superior  Court,  before Shif>p) J. 

T h e  f o l l o n i ~ ~ g  facts were fonntl by the  court :  A sunimons in 
t h e  case nak isarlctl oil t h c  26th of Decernbtr,  1879, returnable 
on t h e  third JIontlay in  F e h r ~ l a r ~ ,  ISSO, ant1 served on defen- 
danta on t h e  15th of J : I I I I I R ~ ~ ,  1S80, a t  ~vliiclr t ime tllc defcn- 
clants applied to  T l ~ o i .  C. F n l l e r ,  :L gcnt1em:ln of the  Imr, living 
i n  t h e  city of Raleig!., u h e r c  thc defe1lc1ant.j alco livctl, and  
desired to ei l~ploy him to act ::s their  atto~me!~. T h y   ere then 
informed by M r .  F ~ i l l e r  tha t  h e  (lit1 not practice regularly in the 
courts of Hnrnc t t ;  ant1 lie cr~ggcstctl to t l ~ e m  that  hc ~ ~ o a l t l  
wri te  to Xeil l  %Kay,  TT 110 lived i i i  the  connty of I-larnett and 
was a p r x t i i c n g  attorney tliele, and procrrrc his +ervice~.  M r .  
F u l l e r  did n r i t c  to  Mr. hIcK:ly in regard to the  iriatter, and  h e  
agreed to act for  the  tlcfer~tlnnti as ihe i r  attorney. M r .  RlcKny 
mas a mil I;iio\\n gentlemnn i n  the  ~ t a t e ,  and  previouz to tllii 
t ime lrntl filled ~ c v e r a l  ptiblicx of'ficeq. Ahout  t l ~ r c e  wee!,, hef ire  
H a r r ~ e t t  court, Mi-. M c f < a ~ -  died, a n d  hi. death n a s  :~imounced 
gelierally in  tile ne~vspaper;. 

The city of Raleigh, n Iierc the defeirdni~ts reside, ia not niorc 
than thirty-fivc tliilcq from Li l l i r~g ton ,  the c o u n t ~ - ~ ~ r t  of Hal*- 

nett. 
At the  return term the tlefelrtlanta did i ~ o t  a t t ~ i i i l  in l)elioi>, 

o r  appear  by attorney, ant1 n jutlgmcnt 1)y tlef'anlt n a s  taken 
against them. Af te r  beiug i ~ ~ f o r n i e t l  of tllis fact, they p i o p o d  
to compromise the clailu sr~eil upon, I)ut 1)aitl 110 attenti011 to the 
matter.  T h e y  did uot attend court a t  tlie nex t  tcrin, 77 hen final 



OCTOEER TERM, 1883. 4 1 

judgment  was rendered ; nor e n ~ p l o y  counsel to  Ioolr after their 
intcrests; nor npl)ly for a n y  relief o r  propose t o  ~ e t  aside the  
judgment ,  nntil  after execution was issued. 

Up11 this  f i l ~ d i i ~ g  of fact, H i s  H o n o r  held t h a t  t h e  defen- 
dan ts  mere no t  entitlrcl to  haye t h e  j u d g n ~ c n t  set aside, and  from 
$hi< rn l ing  they appealed. 

Xr. H'. A'. Xz~dziso i l ,  for  plaintiff. 
.W. Ti'. A. G1ithrie. for  defendants. 

A \ ~ ~ ~ : ,  J. S o t w i t l ~ s t a n d i ~ ~ g  the  1.13(1 section of  t l ~ c  Code, 
up011 whi~11  i11e d~fendantb '  m o t i m  i, based, provideb tha t  t h e  
judge  11):1y in his c l i m ~ t i o n  relieve a party from a judgment, 
order, o r  other  proceeding, 011 account of' mistake, &c., and mat- 
ters of' discretiou a re  not reviewwhle, there have  been some se r -  
enty-five or  eighty appeals fro111 j a d g t - ~ ~ e n t s  founded upoil the  
p r o ~ i s i o n s  of  this section, mc1 "still  they come." d n ~ o i ~ g  such 
a n l ~ l i ~ l i c r  of' appeals, a great mally are  f[juntl lying so closely 
nloug the  l ine of clistiaction be tneen  a clear and unclisputecl 
cserciee of discretion and  the nbusc of discretion, or the  pozce,. 
t o  e s e r c i ~ e  it, tha t  it is often w r y  difficult to decide upon which 
side of  t11e l ine a caw f i~l ls .  

But there can be 110 doubt  here. T h e r e  \tab no question a r k -  
ing as  to  t h e  poner ,  and tilere 113s n o  abuse of the  discretion 
g iven  t h e  j d g e  by the law. The  defenclallts were gui l ty  of  very 
grea t  laches, o r  a t  leact indifference to  t h e  progress of their suit.  
T h e y  most probably heard of M r .  J lcI<ny7s death ; b u t  they 
d i d  not  att'elltl court a t  the  return term or  employ counsel, and 
af ter  judgmetit  by d e c ~ u l t  \\-as rcutlered against them, a ~ d  a 
proposition to  con~prot l~isc,  they gave tlkrnselres n o  concern 
about  t h e  case. Theti would liavc been t h e  t ime tha t  a man of' 
ordinary diligence n n u l d  have nppliccl for  relief, if lie believed 
h e  had any  ~ n e r i t  in liii c:w. B u t  the  defendailtb h i l e d  to  
a t t end  the  nex t  term of  court or employ counsel, when a final 
. judgment wai  rendered against them, a n d  they never a\volie to 
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the  condition of tlieir case u n t i l  executiou was i ined :~g:linst 
them. 

T h e  defendant i  a re  gtlilty of gross laches, a n d  i t  i b  needless to  
cite any  authori ty  upo:1 tha t  point. They  can be found all a long 
the  l ine of' deciqions u1)on cafes arising under section 133, from 
Th07ms V. JTTomncll., 64 ,\T: C., 657, down to tllo,e reported in  
tlie last I-oiume of t h e  Reports. 

T h e r e  is, iu this  ca-e, 110 blamc to be attached to t h e  clefea- 
dants' attorneys, as ill G ~ i e l  v. T%r.no,~, 65 S. C , 76, and Deal 
v. Palme:., (3s S. C., 213. 

T h e  j l d g n l e n t  of t l ~ c  su i~er io r  court is affirmed. 
So crror. .4Er1xccl. 

1. T h e  iinding of a j i ~ r y ,  In :in action fur clnrnngea fur an :is~ault,  that tile 
defendant ncted in self-defence. renders the is.;iie a.; to dnninges :uiti the 
findin# thereon irnmnterinl. 

2. T h e  separation of vitnesses sending i11en1 froin tlie ronrt-room is not a 
matter of right. .4.1~1 even  liere re such o d e r  is niade, and one, who 
remained and  heard the o t i~er  witnesse~, is permitted to testify, i t  was 
lield that  the granting :L new trial is matter of dixret ion in t l ~ e  l ~ r e s i d i ~ ~ g  
, j ~ ~ d g c ,  and not rer ienahle.  

(Shic r. Spcwimr, 3 ~ I I I ~ . ,  -437, cited nucl npprove~i) .  

CIVII, Alc'rros tried a t  F ~ l l  Term,  1882, of H-ILIFAX Supe- 
rior Coilrt, before X c K o y ,  J. 

T h e  actioli n a s  brought to  rccover damages fitr a n  a ~ q a u l t  al:d 
battery alleged t o  liavc been co~nmi t ted  by the t l e f e ~ ~ t l a n t  upon 
the  plaintiff. Tl lc  t l e f i .nd~nt  denied the :lssault a- c l~arged  i n  
the  complaint, nnd plcntletl tha t  hc :lctetl i n  self-tlefiwee 
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T h e  follo\ving issues TI-ere >~ibmi t ted  to the  ju ry  : 
1. Did  t h e  clefendnnt cu t  the  plaintiff' on t h e  face ~vit11 a 

kn i fe?  Ai~swer-"Ye&." 
2. D i d  tlic defendant d o  thiz act in self-defence? Answer- 

(. lr'es." 
3. EIow mucl: clamage is plaiutiiii' e~ititlecl to recover for  thc  

ncsnult? "TYc I-efpectfully ask for n judgment  in of 
pliai~~tiff fo r  $22, it  beiug thc  amount  tha t  t h e  plaintiff stated he  
piit out for  medicine and niedienl attention." 

Before the  evidence was otYered to the jury ,  the  plnii~tiff rr~ovcd 
the  court to have d l  the witnesse.. excludccl from the  court-room 
i l ~ l r i n g  the  t r i d ,  which motion was granted, except as  to the  
mitnc-ses to character only, and  refused it  as  to them. 

Snbseqacntly one Pollton, a w i t i w s  for d ~ f e ~ l r l a n t ,  ~ ~ i l o  l~acl been 
wn1111oned before t h e  trinl. and had rcrnained ill the  court-room 
cluri l~g the  trial, n n s  i ~ ~ t r o d u c e d  by the  tlefcndant t o  testify to 
cilaracter on ly ;  and  t h e  plaintiff ~ l ) ~ j e c t c d  because t h e  judge  had 
r e f u ~ e d  to exclude him fioin thc  court-roo111 d~i r i r lg  the trinl;  
objection overruled, and  plaintiff excepted. 

T h e  plaintiff' n ~ o r e d  for  :L a c w  trial, lipon thc, ground t h a t  t h e  
finding of the j u r y  was incon&tcnt, :1nd tllat the court erred i n  
ndmittiug t h e  tcst imo~ly of Ponton ,  dIotiorl overruled;  juclg- 
~ i i e n t ;  appeal by p13intiff 

A 4 : < ~ ~ ,  J. There  is 110 fhrce in either of tlic csceptions take11 
by t h e  p1:lintifK Af te r  f int l i l~g on the  se~onc! issue that  t h e  
t1efeud:lnt acted in self-defcncc, the  issne :ts to tlainages was 
imnlnterial, and  t h e  f i ~ ~ d i n g  upon ths t  issue was also inlmaterial.  
B u t  \re d o  nof reg:ird the  response of the  jury,  to that  issue, as  
:isscssing damages to  the plaintif7'. They  had foour~tl by  their  
respossc to  t h e  second issne that  the  defendant was justifiable in 
what  11c Iinil doiie, a n d  consecjriently was not liable in a n y  dam-  
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age3 to the  1)laintiff; ant1 t h e  response t~ t h e  third issue, in form, 
seems to be rather  :In expreqsion of a wi~I1, o r  a rccomnlel1dati~11 
by the jury, that  H i s  Honor,  if cwnsiitent nit11 their finding> 
weald give judgment  fo r  the  plaintiff f i r  the  n n ~ o u n t  he  had 
expended. 

r 7 There  is nothing in the  other  exception. l l ~ e  sending out of  
witnesses I I ~ S  never been recognized i r i  th is  qtnte a5 :t matter of 
r igh t  belonging to the parties to an action, though i t  is the ti,nal 
practice v h e n  requeytcrl. B L I ~  even after such an order 1139 bee11 
made, it  is n o  cause for a I!ew trial tha t  a witness, who liad not 
gone out,  brit remained, heard t h e  other ~vitnesseq, and i q  after- 
wards permitted by tllc judge to be examined. &"tate v. ,S)xmow, 
3 AIur., 387. It is matter  of cliscretiol~ n i t h  the  court and not  
reviewablc. 1 Gleenl.  on E v . ,  SS431 ant1 132, ant1 notes. 

S o  error. Affirmed. 

1. A motion i n  tlie cawe  is the p ro l~er  rernedy to impeach a summary jurlg- 
merit rentlered in pursnaoce of tlie revenlie act, by tile clerk of \V:~lie 
superior court, npon the bond of a delinqrient s11erifT. 

2. T h e  act of aisembly authorizing the snnlmary method of obtaining jurlg- 
nient :gainit n sheriff who is delinquent in settling state taxes, is cousti- 
tuticnal, and the settled law of this State. 

3. A legislwtire extension of the time within ~ r l i i c l ~  a sheriff' rn:ry iftttle state 
taxes, does not esonernte the sureties upon his bond. 

4. Tile collection of tlle revenues is under tile cont~oll ing power of the legis- 
lature, and slieriifb nntF their  hondiilien are  affected wit11 notice thereof 
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and subject to its exercise. It enters into and becomes a part of their 
contract with the state, and  i-; as binding as any express condition of the 
bond. 

t Piaiiie v. Worliz, 78  K. C., 169 ; Oatra v. Dwcler~, 1 M\iiir., 500 ; Pic~ii,ie r. 
Jenk ir~x ,  7 3  9. C., T) i . j ,  cited and approved I. 

PROCEEDISG in S L I M L I I ~ I ~ J T  judgment agail15t 3 d~er i f?  for fail- 
ure to p i ~ y  state tax in the time allon-ed Ly law, comn~cncetl 
before the clerk, and heard at June  Term, 1883, of' WAKE Supe- 
rior Court, before Phil&, J. 

On n~otion before the clerk of the ar~pcrior court of Ij'nke, 
judgme~i t  was rendered against the defendant sllerifr of' Perqrli- 
loan- county, and the sureties up011 his bond, under tile 1)rovis- 
ions of the revenue ~ t ,  for f a i l u r ~  to p l y  taxes accortling to !an-. 

A n  appeal therefrom was refused by the clerk, and the clefen- 
clarit suretics tlleu applied to the judge for the n rit of ccrtiornli, 
alleging, iu sub~tance,  that they hat1 IIO notice of t l ~ e  time when 
the motion for jlidglnent would be made; that the acts of 
assembly (referred to in the opinion of this court) exteuded the 
time for the sheriff; t i~c i r  pr inc ip l ,  to settle tlie taxes, and that 
tlie i ~ ~ t l n l g e ~ ~ c e  n a s  given without their consent or privity. The  
petitioners insist that they are therefore released from all liabilitv 
as sureties; that they \\ere entitled to notice of s,~itl motion, and 
to the right of appeal from the jndgment rendercd 11y the clerk. 
Thereupon the judge granted the certiom7i; notice of the pro- 
ceeding was served on tlir plaintiff' state treaturer, and on the 
hearing the attorney-general filed tlie following dcn~nrrer  to 
the petition of the defendants, to-\ t i t :  

Tlw plaintiff, waiving any irregularity that may exist in the 
mode of procedure resorted to by the defendants, and wishing to 
have the matter determinet1 upon i t t  meritq, d e l ~ ~ u r s  to the peti- 
tion of the tlefeudants, and say5 that the f x t i  set fbrth do not 
conititute a cause of action, assigriiilg as grounds therefor: 

1. Tha t  tlie tlefericlant sheriff and sureiies are liable to the 
judgment rendered against them, without otlier notice than that 
given by the ar~ditor to the plaintiff trensuler of the failure of 
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the sheriff to settle his account for tases within the time required 
by law; and this notice was girea in accordaucc wit:] the express 
provisious of the machinery act. 

2. T h e  legislature imposes the burden of taxation a d  con- 
trols the machinery for the collection of the revenues, and can 
legally indulge or suspend the col1ectio:l of the same, and t h ~  
defendant sherifr and sureties, in accepting thc office a d  execut- 
ing thc public official bollti upon which said judgment is ~ u -  
dered, are thereby affected with notice of this legislative power, 
are subject to its exercise, the same being, i n  I:L\v, a part of their 
said contract wit11 the state, 31x3 thcreforc lintling us r l  ell 11po11 
the sureties as thc principal. 

Wherefore the plaintiff says tir:it the said sureties are not  
released from their mid obligation by reason of thc 1cgisl:ltive 
extension of the time witllin which their principal was required 
to settle his acconnt for tascs, and prays that the pctition be di+ 
missed a t  defendants' costs. 

After argunlcnt of counsel, the tlc~nurrer wai sustained 1,. 
the court. J~idgtnent that plaintifl' rccovcr costs: appcal by 
defendants. 

Altor~ey-  G e n e  for the plaintiff. 
:Wesw.s. Battle & Nordecai and J. IK i l lbwtson,  for defendant. 

SMITH, C. J .  Tile tlefendatlt Cox, sheriff of the county of 
Perquimans, being in default in his settlement of public tases, 
a d  the time allowed therefor having expired, summary judg- 
meat was entered before the clerk i n  the superior court against 
him a d  the othcr defendants, the sureties, upon their official 
bond for the sum due, under thc provisions of section -14, chapter 
117 of the acts of 1881. Pending the  notion and before rcn- 
dition of the jnclgment, counsel for thc sureties, being notified 
thereof by the clerk, appeared before l~irn aud d c  objection on 
the ground that  indolgence had been granted to their principal, 
and the time for settlement enlarged by t ~ o  sacccssire acts of' 
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the geilernl assembly, whereby they had llee11 cliscllargetl from 
their liability. The  objectiori n7ns overrnietl, 211d judgment recov- 
ered for the penalty of the bond, to be disch:~rgetl by paymeut of' 
t he  sum in arrear, but without tlle penaltiet superadded for the 
delinqueacy. 

Tlie sureties thereupon proposed to appeal to the judge, a <  n c  
suppos ,  though the record doe, not 50 state, and on being 
refnsecl, applied by petition to him for a ~ c r i t  of cerfiora~*i. The  
defence therein set up to the action before tlle clerk iq, that tlierc 
being no previous notice to the drfenclant~, the j ~ ~ d g m e n t  na- 
zi~iauthoriz'ed ancl null; and secondly, tilot tile etfcct of thr acts 
grant i~ ig  indulgence to tlie .heriff and esteiitling thc time for 
payment of tile taxes, nns to rclcase tliem from their obligation 
as his suretic-. 

r l l h e  judge granted a rule on the treasurer to show cnuse a t  a 
designated day nlry the certiorari ~houl t l  11ot be ordered, to 
m i n e r  which the attorney-general appearcd on the leturn day 
and insisted that  the cauies :~ssigncd in the petition for the n r i t  
were insufficient in law to warrant its i sue .  Tlie application 
was on the hearing denied, and thc tlefendants' appeal brings 
the matter u p  for determination. 

T h e  coursc of proceeding adopted to bring the n~atters of 
defence relied on before the judge for adjudication, involves a 
misconception of the character of the judgnlent and the proper 
mode of impeaching it. The  judgrnent is rpnilcred io the s u l ~ e -  
rior court and constitutes n part of its recordy so that no certi- 
fied transcript from the clerli was necesqary in order to its being 

jutlicially talien notice of by the judge, and a simple motion after 
notice was all that was necessary to bring the matter before him, 
as is poiutecl out by E n m r ,  J., in Prail-ie v. Tt70rtk, 78 Y. C., 
169. W e  notice this irregularity to avoid the inference of it5 
receiving our sanction, and consider the npplication as a motion 
in the cause. 

W e  proceed then to exatnine the validity of the defences set 
u p  on behalf of the srlret i~s who appeal. 
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1. T11c regularity and  efficacy of t l ~ e  s n ~ ~ l m a r y  j ~ i d g ~ l ~ c ~ ~ t  ren-  
dered w i t l ~ o u t  previoiis ac t r~a l  notice: 

111 looking into the legislation n h i c h  introduced tlti i  w m m a r p  
procecs against public agent<, u e  find tha t  in 1593 an act was  
passed authorizing t h e  attorney-general, on motion, to take juclg- 
inent  against receivers llaving public  rlroneys in their llands and 
failing to  pap  ovcr, and t h a t  their  o ~ n  d c l i ~ ~ q u e n c c s  ~ h o n l d  he  
iufficient notice of the, ruotion thercf'or. Tl le  compatibility of 
t h e  enact inei~t  wit11 the  eon.;titntion va- ,  brought  in quection, in 
a n  anonymous casc reported in 1 H:lyn ood, 29 (6attle.5 Ed., 3S), 
the very nest  year, and cl2l)oratcly :irgoed hefire  Judges  \I'II,- 
m a \ r + ,  A ~ H C  ant1 ~IACAI-, by  the  atto~~ney+peral H a y ~ i o o t l .  
T h e  former,  who first heard tllc motion, adhered to the  opiaion 
h e  then e s p r e i c d ,  that  the  act n a s  rcpngnnnt  to  the  constitution; 
while t h e  other  judges g r a ~ ~ t c i l  the  inotion, Jutlge ASHE remarli- 
iilg " t h a t  n ltile 11e had con4derable tlonbti,  Jutlgc ?VIACAY n a b  
so  clear in his opinion that  t h e  judgment  inight  be taken, and 
had give11 such strong reasonq, t h a t  his own oljections had  been 
vanclni41etl." 

T h e  same cilmniary r e ~ ~ l e t l y ,  given against delinquent sherift; 
to  t h e  countie, by the  act of  1808,  came before tlie court i n  the 
case of' Odes  v. Burden,  1 X u r . ,  500,  and  HALL, J . ,  de l i r -  
er ing t h e  opi1iio11, ~ u s t a i n i  t h e  policy of sue11 Iegislation, a n d  
says t h a t  " ~ t  does not alter t h e  r ights  of the  sheriff'," bu t  only 
" tllc mode  of 1)roceeding agaiost hinl, and  that  tile lcgiblature 
had t h e  r ight  to do this." Such acts, i n  his own word., " a r e  
beneficial, a n d  should be 1iber:dly conftrned." 

I n  t l ~ i s  case thc j~1dg111ent was rendered after t l ~ e  il~eritf' had 
gone o u t  of office. 

,k silnilar l aw to t h a t  ulicler n hich t h c  prwerlt proceeding was  
authorized, so fa r  a.; n e know, 11a.; been i n  nninterruptcd force 
and  acted on  since the well considered conclusion, i n  the  anony- 
mous c a w  first cited, was announced;  nor  does the  consistency of 
this  s u m m a r y  and eficient remedy against delinquent collec- 
tions of public money, with the  provisions of t h e  organic law, 
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seem to have INXII ~ ~ Y ~ \ V I I  in question since, t~nless  in  Prctli-ie .\-. 
,JozLins, 75 S. C., 545, whe~.ein R o m ~ s ,  J., thus  tlisposes of 
tile t w o  ohjcctiow made for tile :lpl~cll:int. 

1. (' T h e  first gronntl 011 wliicli the  1)I:iintifG p r ~ t  tlieir claim to 
relief i., that  tlic judgi11c:nt was take11 before the  clerli of  tlic 
s i~pcr io r  court an(] not 1)eforc the  j a d g e  in tcrnl time. T h i s  
ol~ject ion to tlic jr~clginent i q  a i ~ s \ r e r c d  by the  act of 1872-'73 
(Bat. Rev.,  ell. 102, 528), \;lricli csprcssly directs tlic procectl- 
i n g  c o n ~ p h i n e d  of. 

2. T h a t  tllc , j ~ ~ ~ l g i n e n t  was take11 witliout ~ioticle to  tllcm. T h i s  
also is directed l y  the  :ic4t cited." 

Tliis s u m m a r y  mode of cnforc i~ lg  tlic collcctio~i of t ascs  may 
be 1iecess:lry ill carrying on the ol)erations of  govcrulnent,  \v11icI1 
\vor~ld be often seriously interfered n ' i t l ~  i f  t h e  state were forced to 
1)ursie  t11e ordinary actioii ilpo!l thc 1)oncl and  subject its recovery 
t o  t h e  tlckrys incident t l~cwto ,  and  wit11 a11 ~ n l i ~ ~ ~ i t e d  riglit of 
appenl oil the  pnrt of thc  d c l i n q r ~ e l ~ t  and I ~ i s  .snretics. T h e  
office is accepted and  tlrc I~ontl given antler t h e  I < U O \ Y I ~  conditions 
of  tlic l aw t h t  ])erniits this direct :in11 e x p l i t i o ~ i s  rcniedy in cnsc 
of  dcfia~ilt, and  tlbrse may be said to  enter as  elcnlcnts into the 
c o ~ l t r s e t  itself. 

B I J ~  it is cnougll to  say tha t  if ally I n w  can I)c tleomctl settled 
and  not  longer to admi t  of controvcrr , ,  t11c practice under  this, 
o r  a s imilar  enactment f')r near :l ce~ i tu ry  past, i:zs es ta l~ l i s l~ed  
its validity. 

I t  is suggested in argunicnt for  the  a p l ~ l l a n t s  tha t  tlre present 
~ o ~ s t i t ~ ~ t i o n ,  essentially tliff'erci~t fro111 its ~)rcdecessor, dclcgatcs 
t o  t h e  g m e r a l  assembly all the power it  ~~osscsscs ,  ant1 i$ not  :i 
mere litnitation ~ ~ p o n  general legislative l)o\ver, ant1 I~encc  tllcrct 
is n o  war ran t  for tile enactment. 

JVc do not see auy niaterial difYcre~;ce betrrcci~ t l~eni ,  in tl~i.; 
respwt,  i n  tlieir declaration of  l)erso!ial r i g l ~ t s  ant1 irumunities, 
which t h e  act may hc snpposecl t o  invade ;  a n d  ;IS i t  is a par t  of 
t h e  machinery providetl f o r  the  collection of public tascs  a n d  



3) IS THE SUI'REXE COURT. 

their p y ~ t ~ e u t  into the t r e a ~ ~ i r y ,  tlic act, :is incident thereto, is 
:~ece.;sarily iilvolvecl in the pouer to levy :113d collect taxer for 
the zuplmrt of the government. 

2. '11'~ are now to exanlilie into the effect of t l ~ c  statutory 
i~idt~lgeiice upon the obligation of the suretie<. 

The  act of 18'79, ch. 168, after a recital of thc rohliery of the 
sheriff of a specified quin eollccte~l from taws,  proceeds to 
declare : 

"Tha t  Johll H. Cox, 4criB'of I'erquinlans county, he allowed 
until the 1st day of February, 1881, to pay the treasurer tlic said 
born of $1,642; and Ile and his iureties on hi, official bond shall 
be relieved until the expiration of the term liereby allowetl, of 
a11 penaltie<, forfeitures and liabiliticq, hp reazoa of not paying 
over to the treasurer thc' enid inm of nllich said sheriff' na s  
robbed ." 

T h e  other act simply extend5 the inclulgcnce for :I period of 
two years longer. Acts 1881, ch. 225. 

I t  v i l l  he observcd that the relief is estendeil not alone to the 
iherify, but equally to hii  iureties; nor does it seein to impair 
any cquitics nhich,  gro\ving out  of their relations, they rliay 
have against him. 

I t  is true there are some adjudications nhicli hold the sure- 
ties to he exonerated by giving time to tlle principal, as in the 
p r e ~ e n t  case, some of n hich nere  referred to in argument, arid 
sthers are cited in the note to sertion 324, i n  Rrant on Surety- 
.hip; other atljudicationi arc referred to by the s a n ~ e  author. 
lye think the latter better wpportetl on reawn, ar~tl, illstead of 
comments of nrlr on 11, quote froin that wction: " L a m  that  
r q u i r e  that  settlemcntq ihall be matle a t  stated timei are merely 
clil*ecfory to thc officers of tlic government, ant1 form no part of 
the contract n i t h  the suretic.., and the change of such laws i n  no 
n a y  nffecti the r i g l ~ t  of the surctieq." Beaides, 11sing the langu- 
age of the judge in Col~mon~cealtlz r. Holnzes, 25 Grattan (T'a.), 
771, " the  indulgence granted to the officer by the extension of 
time in this case is not a contract, but i i  an ordinary act of leg- 
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islation for the  public g o d ,  rrith 110 col~siderat io~i  for  t h e  extell- 
siou moving from the officer, a n d  is repealable a t  the v i l l  of  tile 
general assenlbly." 

B u t  .while some i ~ ~ t i n i a t i o n  of a p l ~ r o v a l  of the contrary rul ings 
is give11 it1 the  opinion in Prairie v. ,Jml,.i7is, the point is pre- 
sented and a distinct exposition of  the  Iarr anno~uncecl in tile 
later case of' Pt>nirie Y. It70rth, wl)erpiu BI -~r -a r ,  J., thus  
expresses the  views of the  cot l i t :  

" T h e  collection of public taxes mus t  bc C ~ L I ( T U C ~ C I ~  I I I I ~ C ~  tlie 
continuous supervision and control of tlie legislative departuient 
of tlle government. T h e  Ian-s, a f f e c t i ~ ~ g  the  assessment 311d co1- 
lection of t h e  prlblic revcunes, must be from time to t ime madc 
more or  lees rigorous in  t i ~ e i r  enforcement, o r  other\r-isc modi- 
fied to  conforlii to tlie existing c c m l i t i o ~ ~  of the coantry, tlie 
d c p r c s s i o ~ ~  of  trade, t h e  failure of crops, the  scarcity of money ant1 
other  causes, often delicate :uid complex7 affkcting tllc sensitive 
subject of taxation. ' " ' Ever\- collecting oficer  tilere- 
fore accepts a n d  gives bond, afi'ected wit11 notice a11d suk,ject to 
thc  eserc:isc of this  r ight  of sovereignty. I t  enters into ::nd 
becomes a part  of t h e  contract rvitli the state, and Is as  l,incling 
on t l ~ e  bolldsmen as  a n y  exprcss coiitlitioli of tlie l~ont l ,  sul?ject 
t o  t h e  power of tlie Icgislature to control its tluties as tllc p11i)lic: 
good might  require." 

T h i s  rcnsoiiing, clear and iogi(xl, c o n ~ n ~ e n d i .  itself to  onr  
approval,  aside from i ts  force as an acljtdication of tlie court. 

\Ye a re  u ~ i a l ~ l e  to see the  force of the  n r g n i n c ~ ~ t ,  rvhicli ( I e d i ~ c e ~  
f>om a mere forl)e:~mnce to cnforce penalties againit a de l inque~i t  
~111~1 Iiis suretica, mid t h e  g iv ing  him t ime to replace l)~iblic 
moneys, of whic11 h e  ha? heen robbed, the  exo~icrat ion of tlic 
surety o1)ligors from al l  fur ther  liability to make  payment. 

Tliere is no error, ant1 t h c  jutlgniet ~i in ,+ be affirrl~ed. 
N o  error. Af f i r i~~c t l .  



, . 1 lie report  of d i e  coni~uissioners npl)ointet! in  pursuance of' tile net of lS i9 ,  
ch. 1-19, assessing persons for benefits accruiny to their In~id; from the opern- 
t ions  of the p1:tiutift'cannl company, siiorild h a r e  i ~ e e n  confirmed l ~ y  tlie 
court,  ns to those defendants who d id  not ob,jeet; biit as to those wllo did, 
the  court should h a r e  proceeded to t1.y the  isiues inrolved in tile contro- 
versy. T h e  ease is not 1)t.esented in  such manner  as to enable this conrt to 
1x1s~ 11pon tile merits. 

~ P P E A I ,  from 311 order made a t  Fa l l  Term,  1882, of' Cunr- 
I:EIILIST) Sriperior C'onrt, hy  Gilnze~, J. 

Tl ie  plaintiff corpor:iiiou T\as anthorizetl I)y itatrlte (acts of 
1570, c11. 119))  to  commc~lcc and  prosecute in tlic superior court 
of C~~ml)erlailc! county, :L special proceeding for  tlic pnrpoie of 
equalizing tlic benefits accr[rcd ant1 :iccruing t o  the  perbons o \ ~ ~ n -  
illg laritl, so ~ i tua te t l  nc; to be en11;111c~c~l in v:111ie by reason of' the 
work  (lone, or to  Ije tlonc by said corporation, in pursuance of 
its chartered ~)rivilegez. Tlii3 act, nftcr prescribing \ r l ~ a t  t l~c  
c o n ~ p l a i n t  in qucli procpecling i l io r~ ld  contai~l ,  fur ther  provides, 
that  " t l ~ e  -:lid court s l ~ a l l  :tppoint five cllsintcrc~tetl f'reeholclers, 
or ~ o n i m i ~ & l l e r - ,  w110, aficr Ixilig duly s n o r ~ ,  shall view the  
land.; a l r c t d y  cnllanced iu value 1). said canal or i t i  tributa- 
ries," i tc .  

T h e  sripcrior conrt of Cnnil)erlnnd c o ~ n t y  drily appointed such 
~ o m n l i s s i o n c r ~ ,  a11d after c\anli~intiori they made tlleir report to 
t h a t  court, a, the s tatute  directed. 

T h e  plaintiff the11 ~novct l  I)efi)re the court fo r  the confirmation 
of this  report and  for  judgment  accordingly as the  statute 
allo\.i.etl in that  respect, evcept as  to  sucli of  t h e  parties to  t i l e  

l x - o ~ ~ e d i n g  as  objected to the coufirmation, and  as  t'o them, t h a t  
the  case he tmnrfewed to the civil trinl docket of t h e  cuilrt, to 
be there trictl before t h e  judge a n d  jury.  



T h c  court refrlscd to g ran t  the  rnotion, o r  a n y  1)arL thereof; 
and from thi. order, the p1;lintiff a1)pe:ilcd to  tlic court in term 
t ime.  Refore tlie ,judge in term, t h c  plaintiff moved for  t h e  
confirn~at ion of  the  report of the  c'omulis~ioners a n d  for  judg- 
ment  thereon ns :~llowetl by the  <t:ttute. T h e  judge  declined 
t o  g r :~n t  tl:e 1uotio11 and  e l~ tc rcd  t1li.i judgment :  "Af te r  hear- 
i u g  :wgutnent of counsel, the  court xljuilges tliat there is 110 

error .  Juclgnlent of the  clerk nflirnled, and  tliiz cause i.; rc- 
analldetl to the  prohntc court." 

F r o m  tliii  order the  plaii~tifl' appeal? to thi3 court. 

; \ P ~ n r m r o s ,  J., nftcr stating tllc al)o\.e. Y o  (::ISU TKIS settled 
f o r  this court irpcil~ :tl)pcnl, nor do we iiiitl esceptiotls to a n y  
ruling3 of tlic court specified or  errors  assigned in the  record. 
S o  wc a r e  left to  survey the  wliolc matter  "witliout ~11a1.t o r  c o n -  
pass," ant1 we fin11 it in  :I very conf'risecl a n d  unsettled condition. 

T i le  coniisel f'ur the  111:lintiff insists, tli::t the  court  ouglit to  
have  grantetl tlic 1:lotion to confirm t h e  report and for  judgment  
a s  to  snch of  the def~ i i i l an t s  3,s did not object to its coafirmation, 
and tha t  it  ought  the11 to 1l:lve l)roceec!ctl to  t ry  m y  issues of fact 
: ~ n d  l:t\v arising 11l)o;i the  wliole proceeding t)etwee~l tlie !)laintiff 
and t h e  tlcfentlauts ol,jectii~g to the  co~~firmatior i  of tlie report.  
In that  tile court  ~.cf'ilsetl to (lo this, lie insists tl irre was error, 
a n d  11:~s confinccl hi:: ~ ) r inc ipa l  : ~ r g a n i c r ~ t  to n support  of this 
exception, on the  part  of the pl:~iotiff; to the actioii of t h e  c o w t .  

0 1 1  t l ~ e  other  li:~ntl,  the  counsel for  the objecting clef 'encla~~t~ 
conteiidrd, in ari able argument ,  t h a t  tile statute rnctltiorierl and 
o thcr  statrites of which it  is auientlatory a re  u ~ ~ c o i l s t i t u t i o n d  m(1 
void ; all11 in :icldition I!c 113s suggestctl many  respects, ill which 
he alleges that  t l ~ c  i~1)oi.t  of the  coniniissioncrs is defective ant1 
iml~er fec t  ton-nrtls sonic, ant1 opp~*el;sive t o \ v a ~ d s  otllers of t l ~ e  
ol$ectiug tlefciitla~lts. 
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The case is not in c o n d i t i o ~ ~  to I)e l~carcl npon t h e  merits as 
presented by the ob,jecting defendants. There  arc  issues of  fact, 
nod perllaps inquiries that  tllc court may have to make b y  rcfcr- 
cnce or surveys, that  must IK dispo~ecl of before v e  can prop-  
erly decide a variety of  questions tliscusscd 11y the  tlefe~lclants' 
connscl. T h e  case is not before 11s upon :I demurrer .  

There  a re  uinlly issue.,. so111c of t l l e n ~  import:int, t11:lt niust be 
settlctl Ixforc we can l)a;s upou the questions of law presentcd 
by  them ai; the -  may I)c Sound, one way or  another. I n  t h e  
unsettletl condition of the case, ~ v c  do not feel a t  l iberty to  decide 
the  grave (~011stitutio1131 q11estions 1xisec1 by the (lefendt~nts'  COLUI- 

e l  Pncleetl, tliesc o r  some of tilt:in, mey or  may not arise 
accordingly :rs t h e  issues of f jc~t  s11a11 be settletl. 

\Ye tl~inl; i t  was the  d r ~ t y  of' the court, in tllc first i ~ ~ s t a n c e ,  to 
col~firm tlre rcport of t h e  commissioners and  enter a proper jutlg- 
ment, esccpt :is to tllosc of the  t1efentl:znts who objected thereto, 
a n d  to let c.11~11 (12 ol>jcctcd appeal to  tlie regular term of  the 
court, to  t l ~ c  cntl, t h e  clrlcstionq of f < ~ c t  :111d law aribing in thc  
'( proccecling'' might,  in  t h e  langnagc of the s tatute  cited, "he 
tried beibre a juclge nntl a jt1l.y according to the  course nut1 
practice of the  su l~er io r  court." 

Tlle statute provides " t h a t  the  a i d  conln~is.sionerx. s l ~ a l l ,  as 
soon ns practicnhle, in:tl<e n writtcn report of their  proceedings 
to the superior court of the  county of C a ~ u b c r l a n d ,  311d the 
same sh(11l lie co,?$imcd by the  court unless goocl c a w e  he show11 
to tlie contrary, and  t l ~ e r e r ~ p o n  said court sllall file said reports 
: ~ u d  enter up jnclgment s c ~ o r a l l y  against cnch of the  parties Lene- 
fitecl, 3s assessetl, for  slicli s u m  as may be cllarged i l l  said report 
and  assesscd against them respec-tiwly, g iv ing  credit to  each for  
a l l  i!ay~l~entdici.ctort>rc ~ ~ i n d e  I)y him to s:lid company since t h e  
commenceinent of' said ~ ~ o r l i . ) '  

S u m e r o r ~ s  persons of tliese asesaetl 11y tile report did not 
object to :L confirn~:~tion of it. T h e  court instead of obeying 
the  p l a i ~ ~  commantl of the s tatr~te ,  madc t h e  order ( l e l l ~ i n g  the  
:notion to confirm tile r e l m t .  \Tc cannot -ce ally rc:lson for  
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such denial. I f  tile c o ~ ~ r t  tleeniecl the  statute unco~is t i tu t iond  
and void and was willing t o  take t h e  respo~isibility of' so aclju- 
dicating, this objectiou did not s ta i~ t l  in the n a y ,  3s  to those mlio 
d id  not object. T h e  judge, iii term, l i i i e ~ ~ i s c  denicd tile niotioii 
to confirm tlre report, nlitl iield tlmt there was no crror in  deny- 
ing  it, in the  first illstance, and nfiirn~ed the  ordcr  in tliat reupect. 

I n  this there Tras crror. Tlitt court ought  to  liavc reverscd 
the order  i-~iatle out of term, conl'irr~~ctl tlic report :lnd given 
judgment  as  to  tlrosc who did 11ot nhject; ant1 a5 to those who 
tlitl object, i t  ougllt to llace procmletl to t r y  thc case L I ~ ~ I I  it+ 
merits, "according to t h e  coor.se :ri~d 1)racticc of' the sut)erior 
court." T h i s  done, a l l  clriestions, constitutional ::lit1 t h o c  of a. 

different m t u r e ,  will Le clearly ant1 f l ~ i r l ~  1)lcwntecl for  :ldjudi- 
cation, if such sliall a r i ~  

Tl le  judgment  ruu.;t l x  ~ ~ c v c r , w l ,  : I I I ( ~  i t  is so ort le~wl.  Ilct 

this be certified. 
Krror .  I<cvoieetl. 

1. A n  action npon :I ronnty  t r e :~~nre r ' ; i  I~onii to recover :III a lnou~ i t  : ~ l l ~ q e ~ l  t ! ~  

be clue t h e  county, 1nn.t be broi~gl i t  1111 tile reintion of t he  c o n ~ r ~ ~ i ~ ~ i o n e r  .-. 
and  not  by the  successor trenbnrer. 

2. T h e  treasurer of n county is entitled to one awl  a lrnli per celit. c o ~ n ~ ~ ~ i b -  
sions on receipts and  one and  :I half on t l i sb~irse~- i~ents ;  but tllc t ~ s c ~ p t i o n  
to t h e  referee's report,  i n  this caw,  tllnt lie fiiiletl to clinrge t l i r  tlefentinnt 
wi th  commissions paid Ilim i n  excpsj of those allonctl  I I ~  Inn., 11ns n o  
foundation, and  will not i ~ e  sustained-thc h l a n c e  fonnd d u e  the  t1efenti:rnt 
being larger  t l ~ m  the  nmouut  of t h e  excess of legal con~niissioris. 

(C'oini~zissioiwm v. Xllicgi:iia, 7 8  K. i'., IS1 anti I % ,  cited anti a p p r o ~ e d  1 .  
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J .  T h i s  actiolr was hrouglit 1)y tlie piaintifi', as trens- 
urcr  of Bi .~!~ is \~ ic l i  county, ag:~inst  tl!e c!~fentlni~t, Iris prede- 
cessor in  oficc, : I I I ( ~  tile otller tlef'elitlant?, s:~rctic:i ~ p o n  his offi- 
cial hontl. T h e  r e c e i ~ ~ t  of lalqge ~ I I I I I S  of county fi~titls hy tile 
i lef~nclant  whiie i i ~  office, 1sIiic.11 i t  \vns :~llcg.etl 11e hat1 fiiilcd to  
account for,  \\-:is as.;ipcil :IS brc:~cir of iiis l)ol~tl.  'l'his :~!lega- 

tion mas tlcnic:? I)v tlrc t l c f ~ ~ i ~ d a u t s ;  ant1 fo r  a fur ther  defence, 
they allcgetl tlint a t  the  lxst iriretitrgs of t i ~ c  board of  county 
comniissioncru, f;)r t h c  ymr5  187;) : I I ~  1876, he!d prior to  t h u  
co~nme~;cc:nellt  of this action, t h e  t lefent l : t~~t  Tiices :recounted 
with a cotun~it tcc du ly  al)pointcd, fo r  :III ~lioilcy tha t  liacl conle 
i !~ to  his 11:inds as t rewurer  of tile coa:lty; tha t  Ilis :rccountu were 
~luditetl  by the  co~nmi t tec  and rcportctl t o  tile board of commis- 
sioners :111cl approvet1 by  t h e ~ u ,  :l~itl filed wit11 t h e  clcrl; of thc  
!mart1 a n d  recorded ill the l)oo!;s of' his office; tha t  in  Dcce~iiber, 
1876 ,  h e  can~nc to a i'nll ant1 f i r  . ;c t t Icl~~cnt  n-it11 \\'cscott, tlic 
I'laintiE, his :irtccessor in offiec, and !)nit1 over to him tlie balance 
thcn forlnd to bc due, and lrolti.; Iris receipt f i r  tlie sntnc. 

' 7  I he cmc was rderret l  t o  I:,. S. Frencll,  as referee, to state a n  

:~ccouc~t of  the receipts arttl t i isburie~neuts  of tlic t1efe:rtlant as 
treasurer.  T h e  account was : ~ c c o ~ ~ l i ~ ~ g l y  ta1;011 :1nd 3 report made 
to fal l  term, 1872,  of the sr~perior  court.  

The  plaintiff, es:imined as a witness I)efi,rc tlie rercree, pro- 
clnced a l)oo!;'of the  trensr~rct- in which the deii.nt?aut kept  his 
accounts with the county co!nmissio:ler:. T i ~ c  book coil tainecl 
t w o  settlements of the  defPndant 's accounts n . i t l r  t h e  co~unlis-  



s ioners ;  tlie first, i n  S c p t e m h r ,  1872, n.llic.ll was sigtietl by tlle 
cllairlnan a n d  tn-o other n~eml)e rs  of the  board;  : ~ n d  thv SCCOIIC~,  

dated S o v e m b e r  27t11, 1376, ~vliich \\-as signed by t h e  chairman 
anti three other  ~nenlbers  of tlle b o n d .  

r 7 l h e  referee, cor~cluiling that  he hat1 n o  r igh t  to open these 
settlcmetlts, tooi; the accor~nt  of  s11c11 i t e m  as \rere not iliclridecl 
tlierein, autl reported t11:lt tlic aggregnte of t l ~ e  debts  of all  the 
~ C C O I ~ I I ~ S   g gain st the  defendant, as  treeas:irer, was $3,3%i.56, and 
tile a g g r e p t e  of the credits was $2,891.87, 1c:lving a Imlance of 
$2,43.5.60; and t11:it on t h e  15th oi' Deccn~l)cr ,  1876,  there was 
a s e t t k m c l ~ t  between the t l e f c ~ ~ d a n t  : I I I ~  the plaintiil; as trcns~.wer, 
mcl  t h e  defendant then paid over to hit11 in c:r;ll the s l m  of 
$:3,T37.47, nut1 also turnccl o r e r  to lrinl in  voucllcrs, corinty 
orders, which tile defendant Ilacl paid, a rnount i l~g  to $2,330.49; 
ant1 also county h n d s  \rllicll lie 1i:itl ~):liti, to  the  :~mourit of 
8112.50. These credits i~~c l r idc t l  comniissions a t  tn-o and one- 
h l i '  1)cr cent., ~ r l ~ i c l l  t h e  tlefenclant clninletl t~ncl retailietl. 

r 3 i l l c  conc:lrlsion of the referee was, :111(1 h e  so r e l w t e d ,  tllat 
thcrc was :I l)nl:lnce of $1,301.78 d n c  thc t lef indal~t ,  ant1 that  Ile 
had  ful ly  settled his accounts, Icav i~ lg  nothing d u e  by llinl 01- 

Iris sureties to  the  county of Eru i~s \ r ic i i  on accorillt of his ofice 
o f  treasurer. 

T h e r e  were several cscept io~ls  taliell to  tlic rcyort of tlic 
referee, bn t  \vere :dl withdrawn except one, \vllic.ll is as fol lo~vs:  

'( T h e  l d e r e e  s l~ocl t l  h \ - e  cl~:irgetl the  dcfentlant \vitll tlie dif- 
fcrence I~et\vcen the  coin:~iii?ions that  v e r e  \vithlicld by him 
a n d  t l ~ c  comrnisionr  11e \rns :~utliorized to rccei1.e 1)y 1:iw; tha t  
is to  say, with t h e  cx:.csi rctaixed by liili! ovcr and  almve thc  
: m o n ~ ~ t  :~llowetl by law." 

'ATith the  large balance f;)uutl tluc to the  defendant, i t  could 
m a k e  no p o s ~ i h l e  cliffcre~~c~e, so f i ~ r  as concerlls this case, n-hether 
t h e  refcrce a l l o ~ ~ e ~ l  tll: tlefendant the  two anil :l half per  cent. 
co~l~n~is , s ions ,  o r  o111j. r v l ~ : ~ t  the  I:l\v nllo\rctl, whir11 wa; one and 
:I Oalf per  cent,  on receipts and one a t ~ t l  a lialf per cent. o n  dis- 
l)ur.ce~nents; for his conlmissions a t  t ~ v o  a n d  n half per (lent. 



~voult l  not amonnt  to one-half of tllc 1)alance foiii~cl d11e to ilte 
tlefei~ilant. S o  that,  tlie escep t io~l  is withoat  any  foundation. 
T h e  jrldgmcnt of tlie iuperior  court is tliercfore affirmed. 

l ie - t  our  silence niny bc rniicon.truet1, and 'his actiun taken a s  
a precedent for  zuing in t h e  m n i e  of' the  tiemurer, we take tlic 
occasion to ~ a y ,  t h a t  it  should ha\.e Lee11 brought ~ p o n  t h e  rela- 
tion of the  commis4oners of  the  county;  hut  n o  c ~ c e p t i o n  Tvar 
taliell upon that  g r o i ~ n d ,  eitlier liere o r  i n  the  coort i)elow, a11d 
it  can nlalie n o  difference in this c~~,t., as tlle jrtdgment is against 
the  plaintit? rlpon the  merit<. Bat. Rev.,  ch. 2 7 ,  S.5; C'oimis-  

sio:ws qf T17trXc v. J f n p i , ~ ,  78 S. C., 181 and  186. 
S o  emor. Atffirnicd. 

1. To entitle n lmrty to the ren~ov:rl of a cause to tlic kdernl  colirt, under 
tile act of Congres  of 187-3, there n1u.t exist in the suit a separate nnd 
tlistinct cause of action, ill respect to \ r l l ic i~ all tlie necessary parties on 
onc side a re  citizens of difierent state.; fronl those on tire other. 

2. T h e  net authorizing sticli removal, has  n o  application to cases of' Illere 
local prqjudice-npproving Fiirgelvlrl v ,  A l / ~ ! i i ,  8.) K. C.,  492. 

iSiirtutnns r. T c i y l o ~ ,  83 K. C., 143 ; G u d y e r  v. Rniii.ocld, 87 S. C., 3 %  ; E'itz- 
y o o l d  v. ,411mc~11, 82 K. C., 49% cited and connmented on!. 

I ' m ~ ~ r o s  ibr removal of cauic to  the  c i rc~ l i t  court of tlie 
United States, heard  a t  January  Term,  1883, of TV  t s ~ :  Supe- 
rior court, before XcKooy, J. 

T h e  renloval was a iked  by the \'irginin Midland railroad 
company, one of  the  defendants, and a n  appeal n n s  talten f rom 
the  judgment  refusing t h e  motion. 
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I . J .  lilt 1)laintifYs trctiou is against tile tlirec rail- 
road con~panics, tlefcndnl~ts, 3s a w x h t e c i  i n  fornling a continu- 
ous lilic over their rcqpective t rnclz  f ;~r  the  ca r~*- in$r  of passen- 
gel,' and f i c i g l ~ t  from points o n  tlic Nor th  Carol i r~a railroad 
to the  general terminus a t  \ \vasl i ingto~~ City, a n d  dema11d.s dam-  
ages for a breacli of contrnc:t entered iuto 1,y them jointly to  
carry liim from the city of Rtileigli to the ,siiitl city of T\'ash- 
ington. T h e  t1efcnd:wts i l l  separate miswcrs tleuy tlic responsi- 
bility of each, ant1 deny also tlie material :~llegations i ~ p o n  which 
tlic !)!nintiff"s denland is based. 

I t  is needle* t o  notice t,llc speci:il ~ m t t e r s  of tlcfencc fur ther  
than tliat made by t h e  Sort11 Ctirolina railroad company, tha t  
i t  operates no roa(1 and  can ~ I I C I I I -  110 liability for  the alleged 
expi~ls ion of tlie plaintiff froin a cur of t h e  train running  
between D a ~ i v i l l e  ant1 saitl city of TYasI~ ing t~~n ,  as set o u t  i n  the  
complaint. 

T h e  defentlant, t h e  a' irginia Mitllal~tl railway company, 
applied by petition to  the  conrt wl~erein t h e  case was pending, i n  
a p t  time, fhr an order  of rcn:ov:~l of the  cause to the  circuit, 
court  of tlie T.'nitecl Statcs, upon the  tnwfold groulid tliat i t  
was entitled thereto, :ls :2 citizen of' the  state of Virginia ,  under  
the  act of Congress of YIarcll 3, 1675, and for  tha t  the defen- 
clar~t will not  I J ~  able  to  secure :i fair trial in  t h e  state conrt, by  
reason of the  alleged existence of prejridice or local i n f l ~ ~ e n c e  
adverse to t h e  company. T h e  application was denied, and from 
th i s  rul ing the defendant  appeals. 

It is here insisted t h a t  tlie plai11tiff"s tlelnantl is several as  ell 
as joint  :igainst t h e  defendant:: n~i t ler  the  alleged colitmct, and  
that  tlie appellant is entitled to  have  tile whole cause removed, 
a n d  i f  not,  its separate controversy with the  plaintiff, and tha t  
tile refusal to  so order  is error  in the  court below. 
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Assuming  tlle obligntio~l to he several, the  case is not distill- 
g ~ ~ i s h a b l e  itr this feature frotii illat of Simmons v. ECJ/W, S3 x. 
C., 148 ,  ~ r h c r e i n  i t  was l~eltl ,  tlr:~t one of two dcfentiants sucd 
Ly trespassers, wiio \vas a citizen of T'irginia, while the p1:iin- 
tiff' and  the  other  tlefentlants were citize~ls of  this  state, could 
r e ~ r ~ o v e  the  controversy as between I~inlself and tlie plaintit?, and  
leave that  of' t h e  other  t iefendal~t  in  tile state court. T h i s  

decision re-tctl up011 a construction of t h e  act uf C'ongre- of' 
1875,  wllicI1 lcft unilnpairtcl tlw r igh t  of severance ant1 removal, 
a, conferred i11 tllenct of July, 1866, rlntlcr t l ~ e  con(1itioni therein 
contained. 

Since tliat cake  as cleterrnined, an nuthoritntivc intcrprctation 
of the  la i t  enactment 11ai been 11ul 1 1 p n  i t  by t h e  supreme court of 
t h e  United States, a t  ~ ~ t ~ i a t l c e  \\it11 o w  opinion as  to its eEect 
nl)on t h e  antecedent Iegiil:~tion, i n  sevctal cases to  nliich n c  11ad 
oc+c:&n to :~clvett ill Gzlclgei* v. 22trilronc7, 87 K. C., 325. 

I n  Z m x e y  v. Lnthotn, 103, IT. S. Rep., 203, M r .  Jn i t i ce  
HARLAX declare, tlmt " n h i l e  tile act of 1 8 6 6  i n  espreLs tern. 
nutllori/ed :lie r e n ~ o v n l  only of tile separate controvrr iy bet\\ een 
the plaintiff' ant1 clef'entl:~~~t c7r defendants seeking quell r e n ~ o \ a l ,  
l c n v i ~ ~ q  tllrl lemainder  of' the quit a t  t h e  election of the p l ; t i~~t i f f  in 
t h e  i ta te  court, t l ~ e  act of 1 8 7 3  p r o r i d c ~ ,  in that  c1n.i of ca-e*, for  
Ihc 7 emorcil ($ the cnt i i -c  suit." I11 order t o  cnch rcnloval, i t  i> 
held, tha t  i t  must appear from t l ~ e  pledclings tha t  there is a con- 
troversy capablc of final deterillination as b e t r e e n  the partie., 
citizens of' tliFerent state., T\ itliout t h e  presence of the  nsyociate 
clefendants o r  any  of t l ~ e n l  caiti/eus of  t l ~ c  w m e  qtntc nit11 the 
p h i  n t i E  

I n  another  case decided nt t h e  inme term, Eltr1:c v. _7lcl<ii,r, 
t h e  same judge, speal;ing i h r  the  court,  declare:: t l ~ n t  all action 
against several co-executors, of who!n two were citizens of the 
samz: state as  the  plaintiff, and the  other  a citizeu of a different 
state, to  enforcc a liability of their testator, could not be rernoveil 
because tile controvcr::y was not tlivisi7ole. 

R u t  the  I:\te case, 1rl:jde v. Rcebie, 101, U. S. Rep. ,  407, seems 
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to  us to  be a direct1 authori ty  i l l  support  of tile r r ~ l i n g  of tlic 
judge in the court 'i~elow, niiJ tlecisivc of t11c nppcnl. 

T h e  suit was broug!it r ~ p o ~ i  a n  alleged contract of I):lilment 
entered into by  the defcntlnnts as partners. T h e  pIaintiX3 an(1 
one defendant  were citizcns of' l l i ~ i n e s o t a ,  the  other  t l c fe~~t lan t s  
were citizens of another ~ t n t e .  T h e  cafe ~ 3 ,  tn icc  rc r~~ovc t l  to 
t h e  circuit court of the  Uni ted  States, o i ~ c e  11po11 the application 
of all  thc  defendants uniting, and again upon the  application of 
thc  defendant<, not citizens of Xl ineqota ;  a n d  upon each removal, 
r e ~ n a ~ i d c d  to t h e  i ta te  court. T h e  ru l ing  of the  circuit coiirt, ill 
tlie orders rernatding,  was I ~ r o ~ i g l l t  by wri t  of  error  I d o r e  tllc 
s ~ i ~ ~ ~ n e  court  for revic\r,  311d thc opinion delivered by 1 1 1 ~  Chicf- 
,Ju>ticc affirming the  jntlgmcnt, i n  which h e  k:~ys : 

" T h e  w i t  t h e ~ i ,  ns it  stands on t h e  coo~plaint ,  ib in rcblmt to :L 
controverqy between tlre pnrties a< to the  liability of tlic clcfen- 
tlants oil a single cc7ttrcict": and "that  the  ca.c  as not  remov- 
n l ~ l e  under t h e  fir3t clause of the second section of  t h e  act of 
1573 ,  becanw all tlre parties on one sitle of the  controversy were 
not citizens of different states from those 011 the  other." H e  
p r w d c l s  furtlier: " Weither d o  n c  th ink  i t  Tvas removable under 
the  second clause of the  same vet ion,  on t h e  g r o u ~ ~ d  tha t  tlicre 
v a s  in t h e  zuit a separatc controversy, wIio11y betweelr citizens 
of  d i f e r c n t  states. To entitle a par ty to n re~l ioval  uncler this 
clause, there n111st exist in t h e  suit a sel;ar.ate nntl rlistirrct cnzise 
oj' action, ill iespect to whicli all the  uecessary parties on onc 
i ide  a rc  ci t izei~s of different states f iom t l ~ o s e  on  the  other." 

d c  in this  case, so in ours, the  muse of action is qingle slid 
51)rings ou t  of one contract into \\ hicli tlle defendant, :Ire allegctl 
to  h a ~ e  cntcred,--in the former, a violated contract of I~ai lment ,  
i n  tlie latter, a broliei~ uudertakiug to collvey over  tile road. 111 

both caies a common tiability is :~lil;e denied, a n d  yet, the  trans- 
fer  is unauthorized under t h e  act. 

AS- to the  suggestion of local prejudice u~r f~ tvornhle  to  :r fair 
trial,  we r e h r  to F i t y e m l r l  v. Allrmn, 8 2  S. C., 402, a i d  the 
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more recent atljuclication. of t h e  supreme conrt up011 tlic last 
constiiution:d an:cntln~eut+, unil the  power conferred hy them 
upon Congress. 

There  is n o  error in  tlie rul ing of the  court a n d  t h i i  n ill 1 1 ~ ~  

certified, to t h e  cntl that  the  can-e may proceed therein. 
S o  error. Afirniet l .  

1. -1 warrant of attachment cannot be snpported b~ an :~llegation in the nffi- 
davit that the  defendant is nlmut to remove from tlie state to tlefmud his 
creditors: but si~cii an allegation is ninterial in  an nffidavit i i ~ r  a n-:lrr.:tut 
of arrest. 

2. Upon rnotion to vacate sncli warrant, the judge may consider  affidavit^ aud 
any proper evidence adduced by the respective parties, to establish or  cou- 
trovert the allegations of tlie affidavit upon which the w ~ r r o n t  issnctl; 
and his findings of fact upon the same are conclusive. 

I Ileneclict v. HcilI, 76 N. C., 112; Decries r. S I L I I Z ~ I ~ ,  86 X, C., 126, ant1 c:t.es 
there ci ted;  B z i ~ k e  T. T u T , ~ ,  85 N. C'., ZOO, cited and apyrored) .  

Xo ' r~os  to vacate an order  of attachment heard a t  S p r i n g  
Term,  1883, of TXIOS Superior Court,  before Xhipp, J, 

T h e  plaintiff brought  t l ~ i s  action before a justice of  t l ~ c  peacc 
in t h e  courlty of U n i o n  on t h e  31st day  of January ,  1883, am1 
s ~ i e d  out  a \ \ a r ran t  of attachment therein, n h i c h  v a s  d u l y  levied 
upon the  property of the  defendant. 

Afterward, the  defendant  apl~earctl  a n d  lxovetl upon due  
notice t o  discharge the  a t t ach~nen  t, on  t h e  gror~rid of' alleged 
irregularity in  the issuiug tllcreof, and  upon t h e  fu r ther  g round ,  
t h a t  the  material allegatior~s in  tlie affidavit upon whicli t h e  
same was issued were not true. 
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T h e  action mas tried before the  justicc of t h e  peace, n-ho gave 
judgment  for tlle plaintiff for  the  debt,  refused to discliarge tlic 
a t tachmcnt ,  and  the  defendant  appealed to  t h e  snperior court. 
I n  tliat conrt  t h e  motion to discharge t h e  attachment v a s  
renewed. S u m e r o u s  aflidaviti  were offered, hot11 on the  par t  of  
t h e  plaintiff and  defendant, in  regard to the  material allegatiorlr 
contained ill the  affidavit of  t h e  p l a i n t i f  npon whiclh t h e  
warrant  of attachtnent issued, and  t h e  wholc matter n a s  con- 
sidered by t h e  c o w l .  T h e  court found as  a Fact tliat tlic clefen- 
d a n t  did not sell a ~ i d  dispose of his property fraudulently and 
with a view to dcfraud hie clwlitors; a ~ c l  fur ther ,  that  thc  
defendant  mas not abont  t o  l ca re  the  state with intent to defraud 
his creditors; anti thereupon gavc juclgme~it  d i~c l ia rg ing  tlie 
a t tachment  and  directing t l ~ c  restoration of the  property levied 
upon  and seized to tlie defendant, ant1 for  cost.. F r o m  t h i i  
judgment  the  plaintiff appenlcd t o  t h i i  conrt. 

Xessrs .  H i n s d n k  (t Beccrczi l* and Cocington & Atlnnzs, for 
plaintiff. 

Jlessrs Paync  (t T i m 7 1 ,  for  tlcfenclaut. 

~ ~ E R R I M O S ,  J., after s ta t ing tlic case. T h e  allegations in t h e  
affidavit tha t  the  defendant  was about  to leave the  state with a 
view to clefrand his creditors, was inlniaterial it1 t h e  application 
f o r  t h e  warrant  of  a t tachment:  sucll removal is not made a cause 
f o r  such warrant,  but  it nou ld  be a material allegation in  an affi- 
d a v i t  for a warrant  of arrest. THE CODE, 4$291,:339; TViZson v. 

Bamlzill, 64 K. C., 121. 
I t  iq conipeteiit on 3, motion to discharge a n  atttlcli~nent, fo r  

the  conrt  to  hear affidavits and a n y  proper evidencc'to disprove 
t h e  allegations coataiaed in t h e  affidavit required by the  s tatute  
t o  support  a motion for  t h e  warrant.  T h e  plaintiff may ill such 
case meet then1 1)y counter-affidavits and evidence. There  is  
nothing i n  thc  statute t h a t  makes thc affidavit necessary to obtain 
t h e  war ran t  of attachment, co~lclusive of t h e  t ru th  of the  alle- 



6 4 IS THE SUPREME COURT. 

gations illereill maile, ant1 i t  would be ~nanife.tly u17ju;t to ~ n a l i c  
i t  so by  judicial precedent. I f  tlriq were ,o, an over redous  or  
u ~ ~ p r i n c i p l e d  creditor might  makc  a renledial statute :in engine 
of o p p r e 4 o n  aud \ rrong.  There  a re  mauy c . 1 ~ -  in \~l l ic l i  
counter-affidavits hav?  bee11 heard u u d w  v:lrying circn111.tanees. 
II'e tlli111i it  i -  generally competent to dizprovc the  alleged 
grounds fix n n7nrr:int of arrei t ,  w,irr,~ut of at tachment  and l i k e  
case. b y  a f f i d a r i t ~  ant1 proper evidence upon a motion tha t  p a t i  
the fxnie in issue. C'inl.6 v. Clurk, G4 3. C., 150; Rrrrf v. 

 stern, 81 S. C'., 183; 1 ) e w i r s  v. Summit, 86 S. @., 126; b'o7~- 
diet v. IArli, '76 S. C., 113. 

T h e  f i n d i n g  of the  court u1)oli the evidenecl, tha t  the  defcu- 
'dant tlitl not sell hi, property fl-ai~iluleutly :111d \vith a vie\\. to  
defrar~cl his creditors, iz conclu,ivc, and  t l ~ i s  court  hns no paver 
t o  revicn lliz f i~idings in this respect. Tlii, is \re11 settlcd by 
niauy decisioni. Bu,.fie r. Turner,  85 3. C., 300. 

Tire c o u ~ t  having found the  4 n g l e  material allegation in the 
affidavit opoo nllicli t l ~ e  warrant  of  attacliment mas granted to 
be anfouudtd ,  it \ \as  proper to  d i sc l~arge  tlie attaciimcnt and 
give j ~ t l g i i i e n t  t11at the  property levied upon and 4 z e d  be 
restored t o  the tlefendant, in tlie ab-ei:ce of a n y  motion to  :ln~cntl 
that the court would for  satijfactory r e a w w  grant .  

T h e r e  is n o  error and  t h e  j u d g n ~ c n t  mu-t be aff?rmed, and i t  
is so orclcred. L e t  this  be certified. 

S o  error. Alff i r~i~ecl .  

ST.iTE ex re]. -I. I3 TITJIAS, Aclul'r, v. IT. T. E H Y S E ,  Adm't, 
and others. 

Sh'hei-8-Exeoltims-Lieu of Judgment. 

1. A s11eriK is l i a l~ lc  upon his official h ~ n d  for a failure to apply proceeds of 
sale of debtor's land in payment of an execution, in  his hands at the 
time a f  sale, issued upon a judgment having the prior lien. 
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2. T h e  lien upon 1:lncl acquired by docketing n judgment cannot l ~ e  displaced 
by one subseqiiently acquired. (The  rig!~ts of the party tinder the judg- 
ment : ~ n d  execution of this court, wcre lost by not issuing ulius czecictions). 

fIZhyile r. XcICee,  7 3  S. C., "59; P c i . q  r. Xnr i i s ,  65 S.  C., 221 ; Isler v. Col- 
yoz.e,  7 3  K. C., 334 ; Cannon v. Pni/;ei., 81 K. C., 320 ; Pcfsour v. Rllync, 82 
S. C., 149;  7Pltitehecid v. Lotham, S3 S. C., 2 3 2  TIChrsley v. Bryan, 86 S. 
C., 313, cited a n d  approrcd) .  

CIVII, A c r r o s  tried at Spring Term, 1883, of' Gas~ox Srlpe- 
rior Court, bcfore Xlti/3p, J. 

T h e  clcf'e~ldnnts tlppralecl, 

I\~EP,RIJIOA, J .  This action is I)rougllt by ,I. 13. Ti ta~nn ,  
adminiftrator of J. 31. T\rright, deceawd, upon tlic official bo~lds 
of R. D. RIIJ uc, tfccoaied, wlio 11 a, in llii life-tirue ihcrifi' of 
Gaston co~inty from September, 1874, to Deccniber, 1876. The  
defendant IT. T .  Rl~yl ie  is adminiitrator of' 1%. D. Rllyne, and 
the other tlefendallts are tile suretiei (or tile representatives of 
tliem) to his official Londs. 

The record shonr  that the said J. 11. TVright 11ad jrldgment 
against Jacob Lineberger for $254.66, wit11 interest thereon ant1 
for costs, and that it vns duly docketed in the huperior court of 
Gaston county on thc 29th dny of Srigust, 1873; that  G. IT. 
XcKce  a l ~ o  lrad jutlglncnt against said Lincberger for $547.80, 
wit11 intereht tliereon ant1 for costs, duly docketed in said supe- 
rior court on the 8th t h y  of Sovember, 1873. Upon t11e.e 
j u d g n ~ e n t ~ ,  executions issued, and were directed and deliverccl to 
t l i ~  said sheriff R. D. Rhyne, lie lmcl the w i l e  in llis hands 
on the 3tl of April, 1876. R e  levied them upon and sold t l ~ r  
lands of Lineherger, and realized tlicrefrou~ $584, and applied 
this money to the execution in favor of McKee, except $14.75, 
the costs of' setting apart the holnesteatl of' Lineberger. 

,Ifternards another execution issued upon the judgment in 
fdvor of the said J. 11. T.\-right, directed and delivered to said 
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sheriff; and liltewise, an execution issued from thii, the supreme 
court, upon a judgment in favor of G. IT. AIcKee, rcudered at 
the January term, 1873, of this court, for the sum of' $2,625, 
dated on the 1st day of August, 1873, ant1 returlinble t o  the 
January t e r ~ ~ ~  of this court, 1874, nnrl secondly, :tnotlrer, dated 
Ju ly  lst ,  1876, returnable to the January torm of 15'77, t!lis 
last one, and the l a ~ t  one above named in favor of said Ti'rigl~t, 
were bo t l~  issued and directed to and ill  the handy of' said sheriff 
:it the same time. H e  levied them upon aucl (on the 4th day of 
September, 1876) sold other lands of tire said Lineherger, and 
realized therefor $25; no part of thi-, sum ~ : 1 2  applied to t h e  
execution ill favor of wid IVright, nor did the sheriff ever make 
return thereof. 

T h e  relator of the plaintiff asiigned breaches of said official 
bonds, in that  the sheriff had $ailed to apply, first, a inflicient 
part of' the money ~o realized by 11im for the land sold upon 
said executions to the paynlcnt of the judgment, intereit and 
costs i n  favor of his intestate J. Al. Wright, and that lie had 
failed to make due  retarn of the executions in his favor. The  
defendants denied tlrnt thc sheriff had committed such or any 
breach of his bonds. 

T h e  parties waived a trial 1)y jury, and by con i rno~~  cousent, 
the  judge found tile facts and the law arising npoa then], and 
up011 consideration, gaye judgment for the plaintii?. T h c  defen- 
dant i  csceptcd and appealed to this court. 

THE CODE, $435, provides tllztt " tipon filing a jtlclgment-roll 
upon a judgu~en t  afecting the title of real property, or directing 
in whole or i l l  part t11e payment of nioney, it shall be docketed 
on the judgment docket of thc superior court of the county 
where the judgment-roll ~ 3 s  filed, a d  may he docketcrl oil the 
judgn~ent  docket of the superior court of :lny othcr cor~nty upon 
the filing with the clerli thereof a transcript of the original 
docket, and  shall be a Iieiz on the real property in the corllity 
where the same is docketed, of every perwn against w1lon-1 any 
such judgment shall be rendered, aud which lie may havc at the 
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t ime  of  t h e  t1ocl;eting thereof in t h e  c o ~ l i ~ t y  in which such real 
property is situated, o r  wliicll 11e shall acquire a t  a n y  time there- 
a f te r  for  ten years from the  tlate of  the  rendition of the juilg- 
meilt," "kc. 

T h e  judgment  of  I\-riglit, therefore, h x m e  :i lie11 upou all  
t h e  lands of Linebcrger  in the  county of Gaston, which he  
owned on t h e  28th d a y  of August ,  1873,  antl wliicli 11c owned 
a t  a n y  t ime within ten years next thereafter nilti1 the  sawe was 
tlischargetl. I n  the absence of pcrson:d property to  be sold to  
s a t k f y  this ,juclgmei~t, the owner of i t  ~ 1 s  entitled to  h a r e  this 
lien enforced by execution and  a sale of the  lan(ls tliereunder, a t  
ally time while i t  continued in force, :rntl no subsequent lie11 
could displace i t ;  nor would a n y  sale under execution, issued 
upon  a j!ltlgmerit dockctecl ~ n b s e q u e n t l y  to i t ,  operate to dis- 
charge  it, o r  pazs the title to  t h e  lantl except suhjeet to it as  a 
pr ior  lien, 

T h e  sheriff 111at1e two sales of  the land of Linehcrger, ant1 a t  
the  titiic of each he 1lad i n  his I I ~ I I ~ S  a n  executioll iss~ied in 
favor  of W r i g h t  to  enforce Iiis prior l i e~ l .  The money Ile real- 
ized by  these sales was applicnble, first, to the  discharge of t.11is 
lien, ant1 i t  was his plain d u t y  to so app ly  it. T h e r e  was not n 
shadow of authority for a p p l y i ~ ~ g  the  money, first, ill of  
the lien (the snl)seqr~ent lien) of RIcKec. 

T h e  c o u ~ ~ s o l  for  t11c dcfentlants insisted t l ~ n t  the teste of the  
cseci~t ior i  issuing froin this conrt i l l  f a r o r  of M c K e c  antedated 
t h e  tlate of tlie tloclicting of tllc judgnlent  iu f$vor of TYright, 
a ~ d  therefore tlie money ought  to Iinre l m n  applied to it, antl 
h e  relict1 upoil tlic C~:I.C of f l l ~ y m  V .  illcliee, 73 X. C., 259. S o  
the first escci i t io~i  issuing from this conrt  d i d ;  a n d  if the land 
hafl bcen soltl ~ ) e i d i n g  tha t  c x e c u t i o ~ ~ ,  it  TI-oultl 11:lvc takrn  the  
money; hut  t h e  ]:lid was not then sold;  it  was not sold uritil 
1876,  ant1 the  execution issuing from this court a t  tha t  term bore 
teste as  of  t h e  term of this court next  before tllat term, an(l  i ts 
teste did not antedate \Vright's lien. I f  tllerc! lint1 been a levy of 
the  first cvecution issuing fro31 this court 1ipo11 the  1;111(1, and the  
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lien t h u ~  created had been kept  u p  by d i n s  executions, and  a 
centiitioni cxponns, then the  money realized for  the  land sold 
ought  to  llnvc been al>plied t o  t h c  j u d g m e ~ l t  in  this  court, not 
otherwi5e. Tlie lien created by the  first execution issuing from 
this court was lo-t. Peny v. ,Jfoi~i$, 63 K. C., 221; I d e r  r. 
CYo/groce, 7 3  K. C., 33-1; Ccm~on v. P a ~ l i c r ,  81 X. C., 328; 
P c ~ ~ o u r  v. Rkyne, 82 X. C., 149; Whitchccid v. lintlmiz, S3 K. 
C., 232; Il'orsle;; v. B r y a n ,  86 K. C., 343. 

I n  failing to  app ly  a sufficient amount  of  tlic money for  which 
he sold tlic lands mentioned, t o  t h e  payment  of  tlic docl;eted 
judginent  in  favor of the  inteqtatc of  the  relator, the  shrrifl'com- 
rnittcd a breacll of' his official bond, f'or whicli t h e  d e f e ~ ~ d n n t s  
a re  answerable ill thiq action. 

The plaintiff is entitled to  have juclg~~iei i t  for  t h e  sum speci- 
fied in tlre bontl, to be di+c2mrgecl up011 t h c  payment  of t l ~ c  rela- 
tor's deb t  and costs. 

T h e r e  is n o  error in thc judgment  of tlic superior court, and it 
~ n i i i t  be affirmed. I d  this be certified. 

Ko error. Affirmed. 

A receiver nil1 not be appointed, pendente l ~ t r ,  upon n illere allegation tlint the 
party has reason to beliere the property in ilispnte will he wasted or 
destroyed. T h e  application in s u c l ~  case ~ n n s t  state the grounds of appre- 
hension, and the judge determines the rensonableaess thereof upon the facts 
found by him. 

( Ttcittg v. Lopii, SO S. C., 69 ; Hullhe& V. Pe,son ,  63 X. C., 54s ; IVooti r. I f i ~  
t ~ e l l ,  74 PIT. C', 335, cite 1 and approved 1 .  



AIOTIOX for  the  a l )po in tn~ent  of a receiver penderzte l i f e ,  heard 
a t  J a n r ~ a r y  Term,  1883,  of  \ \~AI<E Superior  C'onrt, before 
Mcli'oy, J. 

T h e  plaintiff appealed. 

Xr.  Amaistearl Jones, for 1)laintiff. 
Xessrs .  A v o  tE. Tl'ilrler, B/crlsoe & Clcrlsoe n ~ x l  8. G. L'yrrn, for 

defendant.. 

S\IITH, C. J. T h e  plaintiff institutes her action against the 
three i n f l ~ n t  chiltlren of the  intestate h u s b a ~ ~ d  I)? n former mar- 
riage, a d  their  t n o  gmnd-parents, to  recover poi~ession of  vari- 
ous articleq of personal property assigned and set apar t  for tlie 
year'> suppor t  of herself a n d  f a n ~ i l y .  Tv o of the  defendants, 
being under  tlic age  of fiftcen years, c o ~ ~ s t i t u t e d  part  of the  
family, a n d  t h e  al louancc u a s  ~ n c ~ e a w l  1,- t h e  acldition of one 
h u ~ ~ c l r e d  dollars for each, ~ i n d e r  thc  i t ~ t u t e ,  making the  aggre- 
gate  amourit of five hundred dollar*, the estimated valnc of' the  
property as3igned by the  commiiiiouers. Tl ie  plailrtiff continued 
to reside in  t h  house occupietl by her husband n i t h  his  chiltlren 
for  some t ime af ter  his death, n he11, hav ing  had  hcr  year'b pro- 
visions laid off, a n d  it  seems, from t h e  schedule. a l l  his personal 
goods appropriated to  meet the  estimate, a controversy sprang 
up  between herself and tllem, terminating in her  dcparture and 
tak ing  u p  her  residence e l s e ~ l ~ e r e  aud  Icar ing tlie goods, consist- 
i u g  largely of  h o u ~ e l ~ o l d  f u r ~ i i t ~ i r e  and other  a1 ticles of domestic 
use, ~ 1 1 0 1 1  tlie premise, with the  inf:int defendants of  11 horn 
Fidel ia  alone had arr ived a t  the age of fifteeli years. P e n d i n g  
t h e  suit,  t h e  plaintiff apl)lietl to t h e  judge for  t h e  a p p o i n t n ~ e n t  
of  a receiver to  take charge of the  property, iu1)porting thc  same 
by her  coniplaint and  other  affidavits, on the  hearing of vh ich ,  
and  the  affidaritb ofr'eretl in opposition, hc atljnclged a receiver 
t o  be necessary to  protect three of t h e  acsigned article*, a horse, 
a rice, a n d  porl; made froin hogs, and  refnsed to invest him with 
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authori ty  to  t ake  into his possession and ulitler 11is control t h e  
others specified in  t h e  complaint. F r o ~ i ~  this ruling tile plaintiff 
appeals. 

F r o m  thc a f i d a v i t  of  t h e  clefcntlant Fidel ia ,  i t  appear? t h a t  
slie claims most of  t h e  property ~ncntiolied i n  tile con11)laint fo r  
herself and  t h e  younger  children, as a gif t  from their m o t l ~ e r  in 
her  life-time, a n d  from otliers, ant1 tlenici her father's r igh t  
thereto, a i d  t h e  tit le of  t h e  p l a i ~ i t i ~ c l e r i v c d  under the  allotment. 

I t  is alleged by t h e  p l a i ~ ~ t i f f  in her  coniplaiilt, a ~ i t l  311 adcli- 
t ional afFidavit filed, that  the  dcfenda~it- ,  l i i l l ~ d  and converted t h e  
hogs into meat fo r  c o i ~ s t i l u l ) t i o n - ~ ~ a ~ e  attempted to sell the vice, 
a n d  a re  1111nb1c t o  providc sustenance for  the  h o r v ,  bu t  n o  other  
acf i  of waste a rc  impntcd ;  nor does i t  appear  that  a n y  of  t h e  
acts cl~argccl were c o m a ~ i t t e d  after the  con lmencemc~~t  of t h e  
w i t ,  o r  nit11 a n y  hostile intent  towards tlic plaintifY's claim. It 
is asserted :11so that  t h e  tlefentlant.; arc  without n ~ e a n i  to malie 
good the  results of  recovery, i f  cffected, a n d  no other grounds, 
except tiloae stated, a re  ascigned for t h e  plaintiff's apl)rehension 
of loss ant1 damage unless the  property i i  taken into the  cu-tody 
of  a receiver; ant1 t h e  court i i  asked to talie i t  fro111 t h e  defen- 
dants' pocsession, and,  i t  may  be, order a sale rendered neceqsarp 
by  the  k e ~ i ~ o v a l ,  before the  contesting claims of tit le are  decided. 

TTc cannot see w h y  a n  injunrtion against the  sale o r  injurious 
nse of the  property would not  adequately secnrc the  frui ts  of a n  
adjudication ill favor  of t h e  ~Jaint i f f ,  without  disturbing t h e  
defendants in  their  possession, 11 hile the  latter might  s u f c r  seri- 
ous loss, and  prevent  il~convenieuce if tlie goods sliould he mith- 
d r a w n  a d  converted into nloney. It is tlie d n t y  of t h e  j u d g e  
in passing upon such n question, to  consicler the  cocsequellces of 
t h e  proposed action to both parties, a n d  not to  ncedlc~sly in jure  
t h e  one for t h e  purpose of  obviating some slight disatlvnntage t o  
the  other. 

T h e  s h t r ~ t e  authorizes t h e  nppoil~tnlent  of  n receiver before 
jnclgn~ent, only when a par ty  "establishes a n  apparent r ight  t o  
property," the subject of the  action and  in possession of t h e  
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adverse party, when it or its rents and profits are in danger of 
being lost, or ~waterainlly i n j u w d  ol- impni.l-eti. C .  C. P., $215, 
Twitty v. Logciu, 80 K. C'., 69. 

The case made upon the proofs does not show that the goods, 
left undistnrbetl and siruply used for tloniestic purposes, arc 
exposed to the hazards contemplated by the statute, that of loss 
or material injury or impairment in ralue, io a\ to call for the 
exercise of the poucr asked, and deprive the defendants of their 
custody, or that any danger nleuacei, agaiuqt wl~icli a personal 
restraining order v o ~ i l d  not affbrd adequate defence; a i d  should 
this prove illsufficieut, tlie plaintiff is still a t  liberty to ask for a 
further measul c of relief. 

r 3 l l i e  plaintiff' 113s 11ot chosen to resort to the sllrilillary process 
of claim and tie1ivei.y of 1)ersoual propertj, providcd hy the 
Code in section 1'76 ant1 fhllowing, during litigation, by which 
she could have obtaiocd the goods, or Ilacl t l icn~ secnretl to await 
the rcst~lt  of the contest, and avoided the iujury nliich the defen- 
d a ~ i t i  may sustain by being deprived of their use in the mean- 
time. Bn t  preterniitting this method of redress againit appre- 
hended loss, <he deniands its removal into tlie cuitody of an 
agency of the court, without inde~nnity to the defeudaats, sl~oulcl 
they establish their title. 

The  appointnle~it of a receiver pentlente lite is not a matter of 
strict riglit, but rests in the ~ o u n d  discretion of the court, and 
such order will not be made, nnless, from al l  the circunistaucel;, 
it  appears that greater injury will ensue from leaving tlrc prop- 
erty with its present possessors than from its retiroral into the 
custody of such officer, arid in titis regard, the itrtercst of botlr 
parties will be considered, and tlrc clarlgers of loss or injury ~riust 
be imminent. High on Receivers, $57, 8. 

The  application docs not present a favoml)lc :~spcct to invoiie 
the stringent action of the conrt in interposing its authority in 
the nianner demanded. 

Again, we Irave,tlic plaintiff's declaratio~r of l ~ e r  I)elicf that 
the goods left where they arc, will he wasted or tlest~~)yccl, and, 
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e w e p t  in  thc acts of t l ~ e  defc~ldants  specified, and i n  their p o w r t y  
a i d  inability to malie a n ~ e r l d i  and to rcpnir the damage5 nh ich  
tlic property may sr~ffer, ae4eils n o  f:ieti n i  tlle ground.; of such 
belief. Ti ic  interlocutory order providei fo r  tlie safety of those 
articles ant1 place\ tllem in the  reec i~er ' s  I~ands ,  :d it ir t h e  
office of t h e  jndge to determine the  iwtsonclbleneso of tlie plain- 
tiff's apprci ler ls ioi~~,aud,  tilerefore, the  facts upon \\ hich they rest; 
a n d  t h e  p1:lintiff must  not content 11cr;elf with a mere a l l c p t i o ~ i  
tha t  she  "lias reason to helievc" tha t  tlic kamc will be "oasteil 
and tlestroyecl," w i t l l o ~ ~ t  as-igrriug her  grouti(1.; therefor, unles, 
the court it~terpose-. Hughes \-. Pel son, 63 S. C., 548; T1700rl 
v. Htrrrell, 74 N. C., 338.  

W e  tllereforc fii~tl  n o  error i n  t l ,c  1 r ~ l i ~ ~ g  o t ' the  court of which 
t h e  plaintifl'c,in co~npla in ,  a l ~ t l  :I\ the tlefetltlantj acquiesce in the 
order, as  restricted, t11c jrldgment m u ~ t  1~ ::ffirmetl. 

No error. Aiffirnletl. 

\Vllere a receiver is alleged to 11:lre committed a I~reacl t  of t rus t ,  t he  llnrty 
complaining r n ~ ~ s t  first obtnin ;I r ~ r l e  requir ing lrim to render  nu acco:~nt, 
and, if default  be found, n i ~ p l y  to tile court for lenve to sue  11is bond. l u  this 
case, t h e  r e fusd  of t he  motion for jrldgnlent lipon the  b o n d  wni ]]roper.  

(Buiik v. Credilors, 86 T. C.; 323, cited and  appro red  I. 

C I ~ I I ,  , l c ~ r o s  lieart1 on report of a referee, a t  Spr iug  Term,  
1883,  of  J o ~ r z ~ o s  Superior Coiirt, hefore -?lacEnc, ,L 

T h e  solicitor for  the  state hrouglit at1 w t i o n  n t ~ d e r  the st:ltute 
i n  the  name of the  qtate on the relation of himself again-t \Til- 
l iam F. Atlrinson, gnardian of tile plaintif'f J o l ~ n  A. ,ltl;inson, 
t o  Secure the  eztatc of  hi3 n a r d  in I i i ,  I I ; I I I ~ , .  A t  f i l l  term, 
1873, the  dcfentlant Wil l iam A. Snlitil \\-as nppoi~ltctl receiver 
i n  t h e  act ion;  but, afterw:~rds i l r ~ r i n g  the  -arne term of the court, 
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he  declined tlie receivership, aud 3. TT. Srnith was appointed in 
his stcad, a n d  executed his 1 ) o d  as receiver i n  t h e  sum of  one 
t l i o u w d  dollars, with the wit1 \Villiani A. Smi th  as  his surety, 
conditioned for  the  faithful div21:11~gc of his dilty ancl ohligation 
in t h a t  1)eh:df. 

T h e  plaintiff having a r r i w t l  a t  the  age of t n e n t y - o l ~ c  Fear-, 
a t  t h e  fa11 term, 1882 ,  was :lllo\rctl to  move i n  said action for, 
and  lip obtainctl, :In order, requiring the said W i l l i a n ~  A. Smith 
to nccouot for  the  fund  IIC had  receivcd as  receiver, a n d  also 
requir ing &::id U. I?. Smi th  to account for the  f u n d  tie hacl like- 
ni5c received, nntl requir iug cacll to pay the  wine, respectivelv, 
into court.  

T h c r e  \lac :L ref'rrence to  t ake  p r o l ~ c r  :rcconnts ant1 nicertain 
the  qevrral a ~ r ~ o u n t ,  tluc from encl~ of wid  partie<. S o t i c e  of' 
t h e  t ak ing  of' the account \ \ a s  given. T h e  account n a s  taken 
a n d  report  ~ n a d e  to the court, from ~ t l i i c l ~  it  appeared there \ \as  
d u e  from tlie wicl II'illiani d S m i t h  t h e  cuni of  $199; ant1 
from tlic w i d  B. 1'. Stnitli the  inn1 of $263.23. S o  exceptioui 
to t h e  report  u c r c  elitered. Af te rn  arch a t  spr ing  tern], 1883, 
of m i d  court,  the  plaintiff moved for  jutlgrnent against the  said 
B. I-. S m i t h  autl hi, surety Wil l iani  ,4. Sil~i t l l ,  11po11 t h e  said 
bollti given 1). him as  sucli r e ~ e i v e r .  

T h e  court denied this  nlotion, 1)nt ordcretl tha t  t h e  report hc 
confirmed, antl that  IVi l l ino~  A. Smi th  pay into c o ~ i r t  tile sum 
of $202.93; and  tha t  B. Y. S n ~ i t l l  pay into conrt  t l i ~  ql11n of  
$268.25, nit11 interei t ;  antl that  if thc w i d  suu l i  \ \ere  not paid 
by bait1 partiei respectively, I\ i t  hill thir ty  days, t l l c~ i  the  plaintiff 
11:lr.e l ea rc  to hriug 11is action upoil the said receiver's Imnd for  
t h e  same. 

IVillia111 A. Smi th  a t  ouce paid into court tlic s u m  of money 
st)ecifietl i l l  tlie ortler of the c o ~ ~ r t  3s to  Iri~iiself. 

T h e  plaintiff excepted to the order of t h e  c o r ~ r t  denying his 
lnotion for  jutlgment against B. I-. Smi th  and liii  surety, apou 
t h e  bond give11 by l ~ i m  as receiver, and al~pealecl t o  the  court .  

S o  counsel for plnintifY. 
XT. 7'. J L  h y o ,  for defe~ldants .  



i 4 IS THE SUPREME COURT. 

NERRIMOS, J . ,  after stating the case. There is no statute of 
this qtate, nor any well settled practice under THE CODE, or the  
common law method of procedure, or in courts of equity, that  
authorizes such a judgment as  that  demanded by the appellant. 
So notice of lri; niotioli for judgment r~pon the receiver's bond 
had bee11 given the s ~ ~ r e t y ,  nor had any independent action been 
brought, nor leave obtained from the court to buc upon the ho~icl. 

The  regular coalse of procedure, according to nell  settled 
practice iu cases like this, is to proceed against the receiver in 
the first instance, arid if he shall fdil in  the proper d i 4 a r g e  of 
his duty witliin the scope of 11% bond, then to obtain leave of 
tlic court to sue upon liis bond. It iuay be, that iir some cases, 
the surety might by order of' the court, and upon reaionable 
notice, be brought iuto the action in n~liich the receiver lrnd been 
appointed, aud proceeded against therein. Bu t  tliis ia not the 
us11al cour5e porsued, nor i t  it  to be encouraged, if indeed, it  
could be sustained in any case. B a n k  u. Creditors, 86 N. C., 323; 
H i g h  on lleceiverq, $129 et seq; K e r r  on Receivers, 260. 

Tn our judgment, t l ~ c  conrsc pnriued by t l ~ e  srlpcrior court 
was the proper one. 

There is no error. Tile judgment must l ~ c  affirmed, slid it is 
io  ordered. Let  tliis be certified. 

So error. Affirmed. 

The  deputy of the clerk of the superior court iq autl~orized to take the afirla- 
vit of the plaintiff' and to order the s e i ~ u r e  of personal property in an action 
of rlaim and delivery. Ministerial and judicial acts distinguished. 

I St(& r. Snred, S4 X. C., Sl(i, cited and approved 1. 



-~I'Pc.&T, f'roui an order made a t  Fall  Term, 1852, of RICH- 
m s n  Superior Court, by Gilmer, J. 

This  v a s  an action of claim and c!elivery, ant1 t l ~ e  plaintiff, oil 
the day of w i n g  out his sunin~on-, made the affidavit r eq~~ i re t l  
by section I 7 7  of t l ~ e  Code of Civil Procedure before an acting 
deputy of the clerli of the iuperior court of Richmond connty, 
who endorsed thereou an order directed to tlie sheriff requiring 
him to take poise-ion of the property described in the affidavit 
and deliver it to the plaintiff', The  ,ci/are 113s 111ade and the 
cotton, the property claimed, redelivered to the defendant on hi, 
rutering into bond uudcr the provisions of section 1 S l .  

- i t  fall term, to which the snnlnlons was retnrnal)le, the court 
ntljudged "that  the older of seizure i-sued by the deputy clerk 
of Richmond connty on the 25th October, 1852, be vacated and 
tlisrnisicd," :lnd from this r ~ l i n g  the plaintiff'appcals. 

SJIITH, C. J. l l r l~ i le  no casc accompanies the record a d  there 
is no specific assignment of error in the t r a~~sc r ip t ,  nor the 
grourlds for tlle vacating of the order giken, v c  are restricted to 
an  examination of the judg~nent  itself' and an i q r ~ i r y  into its 
correctness. 

B u t  a single point is presented in tlic appeal (and to tliib the 
argument before us nas  directed) to-nit, the cl~aracter of the act, 
l ~ h e t h e r  judicial or: luinisterial. I f  the former, tlie authority 
conferred upon the clerk to issne the order is personal to the 
office and incapable of delegation to another; if the latter, the 
deputy was as cvn~petent as the principal, acting in hii  name, to 
issue the mandate and warrant the seizure. 

It is true that a preceding examination of the sufficiency of 
the af f ida~i t  is required, and this in some degree involves the 
exercise of judgment, yet it  i i  only i o  far a i  to see that the 
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req1iireinent9 of the s tatute  :ire coeiplicd v i t h ,  arid tllcse :Ire 
explicit  in terms. T h i s  I)eing ascertaiiietl, i t  i i  made t l l ~  pozitivc 
d u t y  of the  clerli to  e u d o r ~ e  tlic' mandatory order  011 the  afTicla- 
\.it, and  no discretion in the  preniiscs i~ r e p o d  i n  him.  $178. 
Rrlien delivered to the  officer, 11c must  t l cmaid  n written untler- 
t ak ing  wit11 euretici ant1 approve 01' tha t  tendered, exercising 
functions thereby of the  salne nature as  those eservised hy the  
clerk bcfore awarding the  process, before proceeding to execnte 
the  cvmn~ontl .  1 1 1  i isuiag t h e  order, thc  clerli does not r e p r e w ~ t  
the  court, mlioze officer lie is, :rnd as in  numerous cdiei he is 
authorized to (lo, uutler the ~ t ~ t t i t e ,  L L I ~  be  perf'or~iis a ministeri,ll 
act, p e r e r n l ~ t o ~ i l y  ei l joi~~et l ,  and exercises a function belonging to 
the  office. 

" The c l~r l ;  of the court shall, thereupon, by c u e  Indoxwnent in 
~cr i t i ng  zq1071 f l ~ e  r~fitlr~l-it, wquir~e the sherifof  the  C O L I I I ~ ~ ,  \ \here 
t h e  property cl:iimcd m a y  be, to take t h e  same," ctc. C'. C. P., 
$178. 

T h e  langr~nge is different where a n  arrest i, to  be made, a n d  
~ u d l  order ', nlast be obtai~ietl  f rom tlic court in  n I i ic~11 tile action 
is brorlglit o r  from a judge  tiiereof." sl50. 

q y h e r c  nu :ittacllmei~t iq so~igl l t  against ~) ropcr ty ,  tlic w a r r a ~ l t  
may be issucct by a judge or 1)y a clerli, $199; and  ail inj~inct ion 
can only be obtained from ;I judgc  in :tccortlnncc nit11 whoie 
order t h e  clerk isrue< the  n r i t .  $188. 

These variations in tlic p h r a w ~ l o g y  of t l ~ e  st:itntc clearly shon  
tha t  the  order  of seizure, in nil action for  the  claiin niid d e l i \ w y  
of pcrsoiid property, is bu t  t l ~ c  i-ue of iu l~s id ia ry  procc3s by 
t h e  clerk acting in hi5 offici'11 capacity, :I? siich, and in its char- 
acter miniderial  only. 

Biit  t h e  r igh t  of these officer, to confer autllority upon other., 
t o  act i n  their  name in t h e  pcrforniauce of ministerial services, 
cxisting a t  common law, has long bee11 r e c o g n i d  by  statute. 

T h e y  may appoint deputies, and  these a re  required to take the 
same oaths before cnteriug upon their dut ies  \vl~ich a rc  required 
of tlleir principals : the  c l e ~  lii  arc  conlpelled by  " thenlselces 01. their 
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l a z ~ j d  deputies" to have offices a t  the cc;r~rt-lrousc or other place 
designated by the cor~nty cu~umissioners at the county-seat, fbr a 
prescribed time every week open to s~icli as have business wit11 
them. Rev. Code, cil. 10, $15 ; C. CI. P., $141. 

Moreover ~ lnde r  the fi)rmer law the deputy continr~etl, up11  
the death of the incumbent principal, to lmfornl  all the duties 
appertaining to thc office until his successor is appointed. Re r .  
Code, Ol5, mpv .  

These statutory provisions fur the convenience of the public 
evidently contenlplatc n full substitntion of the deputy in placc 
of the l)rincipal, and l ~ i s  investiture wit11 all thr  ministerial 
functions that  beloug to t l ~ c  ofgee. These provisions are luost 
of t11en1 ciubotlied in THE CODE, wl~ieli 11:1s just g o ~ e  into ope- 
ration, sections 74, 75 ant3 80, nod indicate n 1iurpo;c to vest in 
the deputy the same authority possessed by the principal to 
issue the ancillary reir~edisl p r o w s  in aid of the action, to whicli 
the plaintiR is entitled of course upon his application a i d  com- 
pliance with the prescribed conditions. I t s  i s u e  is positively 
tlerna~~cled and no discretion to wi t l~ l~old  given; and hence it is 
essentially the performance of u ministerial duty  only. 

The  administration of jrrstice betn-cen suitors, forced to seclc 
redress by action in counties where the business of the clerk's 
office is large and onerous, if tlle antliority of the deputy is 
restricted, as contendcd, might be serionsly obstructed to the 
public detriment and the delay of the rcn~ecly sought and given 
by the statute. The  enactments do not indicate such to be the 
legislative intent in the ~vorrls whici~ are used to express that 
intent. 

I n  a recent case, this court has l~e ld  that  the examination of a 
person tlccnscd of crime not within the jurisdictioil of a j ~ ~ s t i c c  
of the peace, with a view of dcterrnit~ing wlictlier he shall be 
bound over for trial in n court having cognizance, WLIS a miltis- 
t e ~ i n l  and not a judicial act. Gtnte v. Xileed, 84 3. C'., 816. 
d n d  if so, the issuing the order for seizure now I&rc us was 
equally :L ministerial duty. 
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Our  own researches ancl those of counsel have led to the dis- 
covery of no adjuclicated wses in which the character of such an  
act has been before the court, and thc conclusion to wi~ich our 
reflections lead is, that t l ~ e  iisuing of the order was not sucli an 
exercise of judicial power as, under the law, could ouly be per- 
formed by the clerk in p a s o n .  

T h e  jrtdgmcnt vacating the order is clcchred erroneous, and 
is vevcrscd. Let this bc certified. 

Error.  Itevcrsctl. 

1. T h e  contingent interest of a bankrupt, i n  real nnd personal property, p s s e s  
to and vests in his assignee. 

9. Contingent renlainders, executory devises, and other possibilities couplet1 
with an interest, a re  assignable. 

8. Equitable counter-clni~n of defendant is snfficient to defeat an  action of 
ejectment. 

j$'o~olteseue v. Sut tcdwai te ,  1 Ired., 336 ; TThlsoiz r. Uockl, GS K. C., 528 ; Sl~ t f~  v. 
Lookabill, 76 N. C., 465; Fcwme,. v. Daniel, 82 N. C'., 13;?, cited and 
approved). 

SPECIAL PROCEEDIXG for partition of land, commenced 
before the clerk of D~vrnsox Superior Court, a d  heard at 
Chambers, by consent, at Forsyth court, on the 17th day of May, 
1882, before Ewe, .J. 

T h e  plaintifY's petition states that in 1540, \Villiam Boden- 
hamer died in the county of Davidson, llaving previously pub- 
lished his last will ancl testau~cnt, in which 11e devised, among 
other things, a tract of land lying in thc couuty of Davidson, 
containing two liunclreil acre., more or less, to Martha Boden- 
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hamer, his wife, for and during her natural life, and after llcr 
death, to be equally divided between all his cliildren that are then 
I .  Tile said Jiartlia, after living on the land so devised, 
died on tlie 1st of January,  1882, leaving her surviving, of thc 
children of William Godcnhamer, John D. Bodcnilamer, who 
has sold his interest in <aid land to the petitioner Jowph Yokcly; 
&I. V. Bodenharner, who has sold his it1tere.t to J. 11. Raper ;  
Susan Teague, the daughter of <aid W m .  Bodenhamer, the peti- 
tioner Randall Bodenharner, and the defendant Elizabeth Welcl~,  
who intermarried TT-it11 the other defendant, A. H. Welch. 

A l l  of them are clain~ecl by the petitioners to be tenants in 
common, and an order for the partition of the lalid is aslied for. 

T h e  defendants, being willing for a partition to be made, 
admitted that they were a l l  tenants in comnlon, except Randall 
Bodenhamer, who they contended was not a tenant in common, 
n ~ ~ d  had no interest in the land. They alleged that during tlie 
l i fe t ime of his mother (Nartha) Randall Bocle~~hamer filed his 
p t i t i on  in 1)ankruptcy and surrendered with his other property 
"his intereat" in tlie land mentioned i n  the petition, and hi. 
assignee in bankruptcy, prior to the death of the said Xartha,  
sold the said Raudall's interest on the 10th day of February, 
18'70, to the defendant A. H. Welch, and esccnted to liim a tlcerl 
therefor. 

O n  the other I~nnd the petitioner Riznclall i oh te t l  that the 
sale n~acle by tiic a>iigt:ec in  banliruptcy conveyed no title to the 
purcl~asee, for the reaqon that during the life of hi5 mother, 
Martha Bodenlmn~er, no such estate, iuterest or  title in t l ~ c  land 
had vested in him, heing an executory cleviqe, and nas  not, a i  

he is informed and believes, the wbject of conveyance or sale. 
T h e  court adjudged that Randall's interest pa~serl by the sale 

and deed of the asi igwe to the tlcfenclant Wclch, from ~rllicll 
j i ldgn~ent  the said Randall appedecl. 

Messrs. M, H. pin nil^' and I.Vatson R. Glenn, for plaintiff. 
Mr. J. LV. McCorkG, for defendant. 
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ASHE, J. The only question ~)resented by the record for our 
determinatiou is, whether the sale of the plaintiff's interest in 
the land by his assignee in banliruptcy passed a valid title to t l ~ c  
defendant A. EI. Welch. 

I t  war contended by plaintiff's coui~scl that tile interest of the 
plaintiff' ~lncler the will of his father, William Bodeuliamer, was 
a mere po~ ib i l i t y ,  and t11ongh such an irltcrest 1.r-as embraced i n  
the English statute of banliruptcy, it was not in that of the 
United Statcs. 

It is true the term "possibility" is not mentioned in t l ~ c  baoli- 
rupt act of the United States, nor are contingent interests men- 
tioned i n  it in so mony word5; but the statute is broad enougl~ 
to iucludc every interest of the l)anl;rupt iu real and personal 
property that may be made avsilnble for the payme:~t of his 
debts. 

Section 5,046 of the act of congress provides that "all t l ~ c  
property conveyed by thc baukrupt in fraud of his creditors; 
all rights in equity, clioses in action, patent-rights a i d  copy- 
rights; a11 debts due him or any  person for his ure, and a11 liens 
and securities therefor; and all his rights of action for property or 
estate, real or personal, and for any cause of action which hc  had 
against ally pesson, arising from contract or from the unlawful 
taking or detention or injury to the property of the bmlirupt;  
and all his r ig l~ts  of redeeming his property or estate, togetkey 
zoith the like right, title, pozoer or. azitho~ity to sell, mnncp,  dispose 
of, sue for and recover, or defend the same, as the banlmlpt 
might have had if no assignment had been made, shall in virtue 
of the adjcldicatiou of bankruptcy, and the appointment of his 
assignee, but subject to the exception stated in the preceding sec- 
tion, be a t  ouce vested in such assiguee." 

Sectiou 14 of the bankrupt act passed to and vested i n  the 
assignee every interest of the banlirupt, in real and personal 
property, and clothed him with the same r ig l~t ,  title, power and 
authority to sell, mn72nge or. dispose d, aas the bankrupt had before 
the assignment. 
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The  question then arizeq, had the plaintiff' Randall Boden- 
hamer such an interest in the lanil described in the petition, as 
was subject to be sold or dispoiecl of by 1li1nh? 

Hi? intereit mas coiiti~lgent, depending upon his surviving 
his mother. It nas  not a5 conte~detl, a tnere poqsibility, but an 
estate ill the land, im e ~ ~ c u t o r y  tlecisr, or rather a contii~geut 
remainder, which is a ccrtcizu interest. ,4 possibility is defined 
to be "an uncertain thing" nli icl~ nlay happen, or :i contingent 
interest in real or perional estate. Possibilities are clivitled into, 
first, a posibility col~pled n it11 an interest: this may of course 
be wid, assigned, transnlitted or devised : such a possibility 
occurs in executory devises and in continget~t, ipringing or esecu- 
tory uses; and secondly, a bare possibitity of hope of succession: 
this i i  the case of a n  heir apparent during the life of his ances- 
tor; it is erideilt lie 11aq 110 right lie call assign, devise or release. 
2 Rouvier Law Diet., 253. 

Tha t  execntory deviieq, contingent remainders ant1 other pos- 
sibilities co:ipled with a11 interebt may be assigned, is rnaintaiued 
in Joncs v. Roe, 3 D. LP: E ,  88; Ijriydcn r, lfillianzson, 3 P. 
Wms., 132; 2 Story's Rep., 630; Comegy v. TTasse, 1 Pet., 193; 
7 Texas Rep., 23; Fortcsme v. Xatfe~tlzzcite, 1 Ired., 566; alld in 
3 Paw. on Cout., 475; Burriil on Assign., 72; Shep. Touch., 239. 

The  case of 13$e,l r. If'illinmson, s u p a ,  which is a leading 
Engli ih case, na,  ~ c l ~ c r c  one seized of a copy-hold estate surren- 
dered the premiyek to his last will, and afternards devised them 
to his daughter for life, then to trustees to be sold, and the money 
arising from the ,ale to be divided among such of his daughter's 
children as sho~dt l  be iiving at her deatb. The testator died; 
the daughtcr had iss~ie, :rrrioug other?, a son, who was a trader 
and became banlirupt, and the comlni~sioners assigned his e5tate. 
Tlle bankrupt got hi? certificate allowed, atltl then his motller 
died. The assignee3 brought their bill for the bankrupt's share 
of the money ari3ing from the sale; It zcas held, that the 
assignees uere  entitled to recover because the son in his mother's 
life-time might have released his contingent interest. 
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I n  3 Parson's on Contract, 473, i t  is laid down, that if the 
interest of the banltrnpt rests on a contingency, the assignee takes 
suhject to the contingency, or rather takes the right to recover if 
the contingency happens, 

In TVutsore I-. Dodd,  G8 N. C., 528, Chief-Justice PEARSOX, 
speaking for the court, said that a contingeut remainder, like 
that under ton~icleration, nas  not assignable at  law, but might he 
a s s ig~~ed  in equity; and if assigned, and tile assignor received 
therefor a valuable consideration, and there was no fraud or 
imposition and the estate afterwards vested, a court ot equity 
would chompel t11c assignor to make title, or else hold the estate 
as a secririty for the coniideration. 

There can be no doubt then that the ~ ( ~ n t i n g e n t  interest of the 
banlirupt may be assigned, and whether assignable at law or in 
equity, nhatever intereft the bankrupt had, vested in his assignee. 
Wha t  then is the as~ignee to do n i th  i t ?  I s  he to hold it until 
the estate i n  remainder fall5 in  by the happening of the contin- 
gency, which may be so long deferred that the authority of the 
assignee may have c e a d  by the determination of the proceeding 
in bankruptcy? or must he sell and realize what he can for the 
benefit of the creditors? I f  the plaintif  had the right to make 
an asqignment of his interest, and n e  hare  shown that he had, 
the bankrupt act gave to his as5ignw in balikruptcy the very 
same right of disposition that  he had before filing his petition. 
The plaintiff disposed of his intexst  in the land hy the surren- 
cler of it in his schedule i n  banliraptcy fbr the benefit of his 
creditors. By doing so, his debts were discllarged: and that 
constituted a valuable consideration for his aisigument, and when 
the assignee sold to the defendant A. H. Welch and the contiu- 
gent remainder fell in by the death of the tenant for life, though 
the plaintiff acquired the legal eqtate, he hoids i t  as trustee for 
th,e defendant purchaser. 

I f  the plaintiff (Borlenhamer) had bro~igllt an act id^ ill nature 
of ejectment against the defendant (Welch) to  recover the land, 
there woold have been, we presume, no question but that the 



OCTOBElZ T E R M ,  1883. S 3 

defendant m i g l ~ t  Imve defeated the action by pleading his equit- 
able counter-claim. Xtith v. Loobabill ,  '76 S. C., 465; Farme,  
v. Daniel, 52  N. C., 132, aud cases there cited. - i n d  that priu- 
ciple must, we think, govern and bc decisive of tliis case. 

O u r  conclusion, therefore, is that  Randall Botlei~l~amer has no 
share i n  tlie partition of the 1anrI described in the petition, as a 
tenant in conlmoa. 

There is no error. Let  tliis be ccrtifietl to the superior court of 
D a v i d s o ~ ~  county, that a pi.ocede,~do may issue to the clerk of 
tile superior court of tliat county to the end that thc cause may 
he proceeded wit11 in accordance with this opinion and the law. 

S o r  error. Affirmed. 

1. T h e  admissions of :I party contained in the pleadings filed in  a cause a re  
competent evidence against I i i~u ,  v l ~ e t l i e r  t l ~ e  pleadings are  verified or  
not, or  signed hy the party or his attorney. 

2. So also the admissions of a t t o r n e ~ s  in  the conduct of n cmlse, are admis- 
sible in evidence against their clients. 

3. T h e  silence of :I party in wl~ose presence a stnternent i i  niade, will not be 
laken as an ncqiiiescence on his part  in the truth of the statement, unless 
the occasion be one mliere a reply from h im inigllt hc properly expected; 
IJTu~ice i t  was held, tliat the tleclartrtions of deceased persons 111ade in 
prevmce of the plaintiff concerni~ig the location of land before his pur-  
chase of the same, to \rliicl~ tlie plaintiff made no reply, are  inadmissible 
against the l~laintifl '  ( in  an action to recover the I:lnd!, w l ~ c n  o f i r e d  for 
the 1)urpose of concluding the l)laintiff' or  giving additional weight to 
the d e c l a ~ ~ t i o n s  of the decensed pemons. 

(Ari icms v. T,'tley, 87 S. C., 556, cited and npproved). 

EJECTXEXT tried at Spring Term, 1SS2, of C U J ~ ~ ~ E R L A K ~ )  
Superior Court, 11efo1-c Shipp, J. 
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The  deferldant first filed nu answer to the p1:lintiff's complaint 
as follows: 

1. Tha t  the firct article thercin contait~ed iq not true. 
2. That  so muc l~  of the sccvnd article of the plaintiff's com- 

plaiut as alleges that the defentlant i q  in posse4on of the fiftern 
acres therein described i.; admitted, but denies that he  wrong- 
fully withholds the possession of tlie iarnc. 

Subsequeutly, by leave of t l ~ e  court, the defendant was per- 
mitted to file the following answer, to-wit: 

1. Tha t  no allegatioii of the first article thereof is true. 
2. Tha t  n o  allegation of the secontl article thereof is true. 
There was no verification of either ausn er, and hot11 were 

signed by tile defendant's counsel. 
Verdict and jutlgnlent for the defendant ant1 the plaintiff 

appealed. 

,isrrr>, J. On the trial, qeverd exceptions were taken by the 
plaintiff to the ruling of H i s  Honor ~ p o n  points of evidence, 
oulp two of wl~ieli do we consider it important to c o n d e r .  
First, the plaintiff offered to send to the jury the first ausner 
.filed by tile defeudant, contending that it n n s  an admiqsion of 
record, but the corlrt refused to receive it as evidence. I n  this 
there was error. Tile case of Atlnnzs v. L7tley, 87 X. C., 356, 
directly bears upon the point here lm-entecl, ant1 we think is 
decisive of this cace. There, there were two nnsners filed by tlle 
defendaot; the first admitted a credit on the bond sued upon; auc3 
the second, as here, denied each allegation of the complaint. The 
plaintitf offered to rend the fird answer to the jury as evidence to 
 but tlie presu~nption of payn~ent,  relied on by the defendant in 
his secontl answer. I t  was held that the evidence was competent, 
and that "the admissions of B party are d ~ v a y s  evjdel~ce against 
him, and the fact that they are contained in the pleadings filed 
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in the cause does not affect its competency." B u t  the defen- 
dant's counsel insist that that case is distinguishable from this, 
because there, the answers were verified by the defendant, and in 
this, they are simply signed hy counsel without verification. I t  
is a distinction without n 1ractical difference. F o r  the atfmis- 
sions.of attorneys in the conduct of no action are always admis- 
sible in evidence against their clients, especially wllen the admis- 
sions are of record. " The atln~issions of cittorne?ys of record bind 
their clients in all matter5 relating to the progress and trial of 
the cause. I n  some caws they are conclnsive, and may even be 
giveu in evidence upon n new trial, though previously to such 
trial the party g i r c  notice that he intends to withdraw them; or, 

a 
though the pleadings bc altered, provided the alterations do  not 
relate to the admissions. Bu t  to this end they must be distinct 
and fhrmal, o r  such as are termed solen~u admissions, made for 
the express pnrpose of relaxing the stringency of s o n ~ e  rule of 
practice, or of dispensing with the formal proof of some fact a t  
the trial." Taylor on Ev. ,  $700, a i d  c:tses there cited in sup- 
port of the test .  

cpon the a~lthorities cited, we are of opinion that  the first 
answer filed by the defendant was adn~issihle evidence, and it 
made no difference nhctller it n a s  ~ignet l  by the defendant or  
his attorney. 

T h e  only other exception to ~rhic l l  we deem it necessary to 
advert, is that  to the adlili~-ion of testimony of the that, a t  
a survey of the land now owned by the plaintiff a t  nhich he 
assisted, but before hi5 pnrc l~aw of the same, the beginning cor- 
ner of defendant's land ua,  pointcd out in his presence by s o n ~ c  
old persons who had no interest in the land and n h o  are now 
dead, anti that  the plaintiff 1nade 110 objection. However com- 
petent the declarationi of the tlcccaied perions may have been 
as substantire te~timony, v e  thiuk the adn~iision of the evidence 
for the purpoce of co~lclnding the plaintiff or of giving addi- 
tional neight  to  tile declarationi of' the deceased persons, was 
erroneouq. 
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The  plaintiff at the tilne of the survcy had no  il~terest in the 
land, nor does i t  appear that he then had its purchase in coatem- 
plation. H e  nas  then a stranger to the controversy ahont the 
location of the land, which mas being surveyed. I f  Ilc hat1 a t  
that time any interest in the question sought to be settled by the 
s u n e y ,  his failare to object to the oral i tate~nenti  of the person< 
present, v e  are ready to admit, would have been fame evidence of 
11k acquieqcence in n hat nas  said, in regard to the corner, in his 
prewncc and hearing. Tr, make the statements of other.. evidence 
against one on the ground of his implied atllnission of their 
truth by silent acqniescence, they must be made on a n  o c c c i s i o ~ ~  
when a reply from h i m  m i g l ~ ~  be properIy  expected. Taylor on 
Ev. ,  $738;  Skte v. Sugg, at this term. But nhere the o c c a s i o ~ ~  
is such that a per+on i, not cnllecl upon or expected to spral;, no 
staten~cnts made in his presence can be u d  againit him ou the 
ground of his presumed assent from his sllencc. 

I t  112s been held, n here, in a real action, upon a ien of the 
premises by :I jury, one of the chain-bearer\ \ \a+ the owner of 
a neigllboriilg caloqe, rehpecting the bound> of nhich the litigat- 
ing parties had nlucl~ altercation, their tleclarations in his pres- 
ence were inadmissible against him, in a snbseqaeat action 
respecting Ills on11 close. Taylor on Ec., 4537, nntl case citcd 
in note 3. 

Thcre is error. T h e  judgment of the court below is rcrersed. 
Let  this opinion be certified to  thc superior court of C[~n~hcr l and  
county that a cenire de n o t o  map Isc anarcled. 

Error. Kevcrsetl. 
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SAMUEL J. IIISSDALE v. S.IRAEI E. HATVLEY, I d n i ' x .  

A judgment can be set aside for irregularity, only at  the instance of tile 1):lrty 
prejudiced. 

( Woye v. Duck, 74 S. C., 507 ; Emmelt v. S t e r c c l r ~ ~ c m ,  2 Hay., 1 2 ;  Euy v. Put- 
ton, 8G K. C., 386; ,Jciclsobs v. Bur.gt~.yn, (33 K. C., 1% ; R o l l i m  r. Helily, i8 
N. C., 342, cited, distinguished and approved). 

J Io~xos  to set aside 3 judgment heard a t  Fall  Term, 1882, 
of CUMBI!:RLASD Superior Court, before Ciliner, J.  

This  actiou, upon a prornisiory note giten by Hawley ck Lee, 
was begun in April, 1867, against the curviving p a r t ~ ~ e r  Lee, 
and the defendant Sarah E. Hatvley, a t ln~ini~ . t ra t r i s  of the 
deceased partner, and a t  the return tern] of the superior court of 
law of Cumberlancl, the :tdministratris entered the plea of fully 
adrniniqtered. S o  other defence appear, to have been made 
against a recovery. A t  Nove~nber  term, 1869, the cnilw lmviug 
bccn transferred to the superior court, judgment \va, entered up 
in the follo~r ing f'orrr~: 

" Judgnlent accordiug to ipecialty filed for the sum of one 
Ilundred and eigllt dollars :ind fifty-six cent., of \ \hich i~um 
sixty-eight dollars and thirty-eight rents is plincipd nlouey, 
together with tlle coits in this c:i~e to be taxed hy the clerk. I t  
is ordered by the court, that no execution iqsuc until fiwthcr pro- 
ceeding, are llad according to law before the clerk to awxta in  
the state of the asset5 in the l~ands  of the defendant.." 

S o  further a c t i o ~  was had in t h e  cauw uiltil 1876, ~ r h c n  the 
plaintiff caused to he served on the administratrix notic* of his 
intended ruotion, a t  the term f o l l o ~ r i a ~ ,  to set asidc tile judgment, 
as being irregular and contrary to the course of tile court, in 
that, the pleas ns to the assets of the intestate l~atl  11ot heen first 
disposed of. 

T h e  motion was made and a t  fall term, 18s" heard and 
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HISSDILI: 7'. HATT LEY. 

granted, so fllr :is i t  related to tlle defendant adnlinistratrix, and 
from this ruling she appeals. 

Ifessrs.  Hinsdule & Deuereux, for plaintiff 
Xessrs. P m n A  McLVeill asid -AT. T77. Ray,  for defendant. 

SMITH, C. J . ,  afier stating the c:aae. Our  attention is called 
to the case of T170ye v. Drrz$is, '74 11'. C., 597, wherein a judg- 
ment, esselltially the i3mc in terms a, the l)resent, is ht'ltl to  be 
irregular, and a ~efusal  to set it aside reversed for error. The 
ruling \voultl he directly applicable if the movement in thi5 case 
for the vacation of the judgme~it, :li in that, 11ad proceedeL1 from 
the clefentlant, tlic i~!jured party. The administratrix has heen 
deprived of her de fenc~  of a I Y : I I I ~  of as-etq, q o  at  to render her 
personally chargeable, if the recol tl remains shon ing an ahiolute 
a d  final judgrncnt against ller in her representative character. 
Still it has been held, t h t  to  a process instituted to wkjeject her 
01~11 estatc to the recovery, she may >llo\v that <he had no assets, 
as the opportunity of' doing Q L )  h:td been lost. B m n c t t  v. Stecrd- 
man, 2 Hay., 15, commented o n ,  r,nd the preyelit practice ex- 
plair~etl in Rccy v. Pnitor~, 86 S. %., 286. 

But we are ut~ablc to ice in wllat mnllner the plaintiff at11 be 
prejudiccil by the form of thc record of t l ~ e  judgmet~t,  unless i n  
so far as it restrai~ii the issue of csecution, and the correction of 
this will afford him f'ull relief, n ithout tliiturl)iilg the judgment 
itself. Sl~oulcl Ilc seek to con\ crt it into a persoaal judgment, 
the defendant, upon the authority of the caqe cited, would he at  
liberty then to iet up thc defence of the n a u t  of aspets in answer 
to the proces. But, in our opinion, i o  long :I? the tlefentlaat iq 
content, the plaintiff' cannot call on the court to vacate what we 
must understand to haye heen rlollc a t  his inqtance : i d  for his 
benefit. 

"SO one brlt a defe~dant,"  cays 12onx\s, .J., in Jacobs v. 
Bzwgwyn, G:3 X. C., 196, "cau complain of its irregularity," 
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and this i.s repeated in Rollins v. Henry, 78 K. C., 342, meaning, 
as we interpret tlie words, the party injured. 

W e  do not concur in the ruling of the court, and the judgment 
must be rcversetl. I t  is so orcleretl. 

Error .  Reversed. 

TVliere the plaintiff; by exercise of his r ight  of election, rescinded his contract 
with the defendanl, and bronglit suit for damages for. a breach thereof, it 
twis he2d competent f i ~ r  the [,laintiff to slio\r, :I;; upon n qucintiiix meru i t ,  what 
TV:E agreed to be paid nnder the contract for the services of liin~self and his 
enlplojlees, in  addition tn  the value of his pelmnal labor, actnsl outlay and  
liability i n  the prosecritioi~ of the r o r k ,  as bearin,- on the  qriestion of the 
measure of tlaniages. See snriie case, 52 N. C., 252. 

(Dula v. Cowles, 7 Jones, 290;  Russell v. Slewart ,  61 N. C.,  457 ; Fclw r. Il'hil- 
l ingion,  72  S. C., 321'; H o ~ t d o n  r .  Stconcs, 12 Ired., 313, cited and npprovecl). 

CIVIL I k ~ ~ ~ x  tried a t  Spring '8'erm, 1883, of \\?AI;E Sape- 
rior Court, before Philips, J. 

Thc plaintiff appealetl. 

SJIITII, C. J. Theplaintiff and defendants, on X a y  30, ISTG, 
entered into an agreeme~lt, under the provisions nf which the 
former undertool; to begin, early ill d t ~ g u s t ,  the pnbl ica t io~~ of a 
weekly journal in the  intereat of the state grange, 2nd to pro- 
nmtc :tgricnltural purs~tits, ant1 to prosecute the enterprise for 
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one w a r  thereafter. I n  aid of this effort and to insure succ~ss, 
the defendants contracted to procure fifteen hundred paying sub- 
\crihers, a t  tlre rate uf two dollars per annum, whereof one thou- 
sand nere  to be furnished hy the 1st  day of October following, 
mcl tllc reqt of the number a t  the end of tlre year. T h e  other 
dip~ilatioris of the contract are not material in the wlution of the 
lmsent  controversy. 

The  plaintiff' startetl and continued the publication of the 
journal up  to the 23d clay of October, and wai then ready and 
nh!e to fulfill his contract, if he had 1)een supplied with the funds 
from the subscription list wliich the dcfendants were to get up ;  
hut in this, the dcfendants failed, and tlle plaintiff, being disabled 
for want of nleans, discontinnetl thc publication, and early in 
the nes t  month :old out  the materials on hand and his interest 
in the enterprise. 

The series of i s a e s  prcpared ant1 ~ubniittetl to the jury, except 
that incjuirilig of the damage.., nc re  all found by consent, and, 
among the reiponse\ that the defendants' breach of their stipn- 
lation to furni-li the snbcribers in support of the paper, and 
notice of intention not to comply with it, au thor i~ed the plain- 
tiff to elect, aud llc (lid so elect oil October 25, 18'76, to hold the 
contract rescinded. 

Upon tlle question of damages, the plaititiff; esnminetl on his 
own I~elialf, proposed to give evidence as follows: 

1. Having testified to Iris 11a r i11~  cruployed an  ~ ~ ~ r i c u l t a r n l  
associate editor, fully con~petent for the ~ x q u i r t d  duty, but to 
~vllom he had paid nothing, the plaintiff offeretl to blrow wlr:lt 
was to be paid under the contract fm- t l~e i r  services. 

2. After stating that 11e had refunded n sniall sun1 ($7.50) to 
sutwribers, the plaintiff proposed further to show what atldi- 
tional sums he war legally liable for to otlicr subscribers. 

8. Besides being allowed to provc the number of sul-wribers 
obtained before October 25th aud tlie sums paid by them, tlie 
plaintiff offered to testify ant1 cstimate "the value of the name, 
good-will and subscription list, had the number of paying sub- 
scribers been procnred according to t l l ~  contract. 



This  further evidence wap refused by the court, and esceptionb 
are taken thercto. 

T h e  court chargcd the jiiry, "that  t l ~ e  plaintiff' was entitled to 
the actual expenses paid by l r i l i l  for rnnning the paper, including 
suitable con~pensation for his o\rn labor, antl the $7.50 returned 
by him to wbfcrihers; that f'lom this amount must be deducted 
the IUILIS lcceivetl by 11im from s~~bscriptions,  :~cl\ertising, and 
the amcunt for n hie11 lie sold the paper." 

To this instruction, based upon the admitted, and in con~ection 
u i th  the rejectctl testimony, tile plaintiff also excepts, and thus 
we have bcforc u i  the proper measure of ilainages, to which he 
i i  entitled, for consitlet a t '  1011. 

I t  m y  he t l t~c ,  a3  contentlrtl by the nppellmt, that being 
obftrucrcd in carrying out hi; unc1ertal;ing by the defendants' 
failure antl ref~isal to iupply tlle nie:~iis ewential to the continued 
pnblication of the j o ~ r n a l ,  diy~ensed with hi, performance of his 
rcniaining obligation in thc premises, :\lid rciiiittcd him a t  once 
to his redless for tlic full amount of tlie injury ~~is ta ine i l  for the 
violation of the contr:lct on tlie part of the defendants, as if the 
plaintiff had f~dfilled his own stipulations. But  it is not neces- 
3ary to pais upon the question in that aspect. 

I t  is affirn~ativcly a ~ l d  by col~sent of p r t i e i  found a, a filct, 
that the plaintiff eserciqed liii l ight  of election, upon thc clefen- 
tlants' f~~ i lu re ,  to reqcincl the contract and thus place himself in 
iuch relations tow:ird~ theni,, as if no special contract 11x1 been 
made, and l ~ i s  expenditul-ei llad been made and wrvicei rendered 
a t  their req~icst, and to be pic1 for at their proper vdue.  The 
atitliorities are believed to be nniform that a \peck1 contract dis- 
places any by implication, and both cannot co-exist at the same 
time. Unlcss tile plaintiff has performed his contract, or offered, 
being able to perform it-an equivalent, or its performance has 
been dispensed ~ i t h  or rendered in~practicaljle by the defendants, 
he  cannot recover upon the contract actually made, lout lic may 
elect, ttpon the defendants' breach, to treat i t  as annulled thereby, 
a i d  then he may recover u11on the contract implied by 1:irv. 
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"The  contract," says PEARSOS, C. J., in Duln v. CYoules, 7 
Jones, 290, " is consicleretl to rcmnin in force until it is resciridecl 
by rnrltr~al consent, or until the opposite party does some act 
incomistent with the duty  io~posed on him by the contract which 
anio~lats to an abandonment." Russell v. Stezum*t, 64 N. C., 487; 
Fm v. Wl~ittington, 72 N. C., 321 ; Giles v. Edzcwrtis, 7 Tern1 
Rep., 181 ; Bavis v. Street, 1 C. & P., 18. 

Assuming tllcn the darnages to be recoverablc on the  basis of 
the actual outlay of the plaintiff; and the value of services in  
the absence of any specific agreed amount, was any of the rejected 
evidence competent upon this inquiry? 

There lies no objection to the rule contained in  the instruc- 
ti0114 to the jury, considered in abstract terms, 311d of then1 the 
appellant can have I I ~  just grounds of complaint, unless the 
jury were misled or liable to be misled, in their not being per- 
mitted to hear of the value of the services of the assistant editor 
cmployed to assist the plaintiff. 

As we understand the record, the evidence was no!: received, 
because the sun] due has not been, and ~ x a y  never be paid, and 
cannot, therefore, enter into the measure of the plaiiltiff's clam- 
ages. This objection rests only upon the claim or count for 
money paid to the defendants' use, :tnd the cases cited are all  
referable to a demand in this form. 

Bu t  the claim to compensation for these scrvires stands upou 
a diffcrent footing. These services are as truly rendered by the 
plaintifY as if he had given his personal labor, for his employees 
are acting on his hehalf, and their services hare  been received a d  
appropriated to the defendants' ure, and constitute a charge for 
which they are a5 much liable as for the plaintiff's own individual 
services; and this, irrespective of the plaintiff's having made 
compensation to his employees. 

The  proper form of enquiry shouitl have beeu, as upon :L 

quantum mend, what were these scrvices of the associate in the 
conduct of the paper worth, rather than w11at price was agreed to 
be paid by the plaintiff, as the witness proposed to testif?. But 
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me thillli the agrced compensation was iome evidence of the value 
of their services, ant1 its prompt rejection by the court upon the 
ground that payment was a prerequisite to the recovery, may have 
prevented the counsel from prosecuting the inquiry further, ant1 
extracting evidencc of the value. The  evidence scems to have 
heen admissible upon the authority of the case of Hoz~sto7z r. 
irtccl-nes, 12  Ired., 313. 

W e  think it a proper case to set aside the filldilig upon the 
iqsue of damages alone, and direct a cewire de noco as to that. 

The  judgment must therefore be reversed, and thc cause will 
be remanded, to the end that the plaintiff's daniagcs be asieqsecl 
according to tllis opinion, and it is so ordered. 

Error.  Causc renlantletl. 

.JOHN J. I1,SSTP v. G. C. 12C-UDERBL'RI< and otllers. 

A i n  appeal wi l l  be dismissed where i t  satisfactorily appears that the question 
of costs is the only matter involved. 

(State v. Railroncl, 74 N. C., 287, and cases cited, approved). 

NOTIOX by defer~tlant to dismiss the appeal, hmrd a t  October 
Term, 1883, of THE S ~ P R E M E  COURT. 

Vessrs .  IlcryzcoorJ & Hayuood, for plaintiff. 
dlcssrs. Payne & Vam,  for defendants. 

M E R I ~ I O S ,  J. I t  is suggested, and made to appear to the 
satisfaction of' the court, that the matter involved in this action 
has been settled by the parties thereto, and that i t  is unnecessary 
to decide the questiorl of law presented by the exceptions speci- 
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fied i n  t l ~ e  record. I t  further appears that the defendant, the 
appellee, has notified the appellant that he would move a t  the 
present term of the court to dismiss the appeal Jvhen the case 
should be called in its order for argument. LIccordingly the 
motion to dismiss the appeal has bee11 wteretl, and the appellant 
fails to appear ant1 prosec[ite hi. appeal or  oppose the motion to 
dismiss. 

This court has rc l~ate t l ly  held, that when it appears that the 
matter in litigation in the action before it has been settled by tlie 
partie.;, or is disposed of in some other way, and it l ~ a s  thus 
become unnecessary to decide the q~iestions presented by tlle 
appeal, it will not proceed to coniider and decide them, but will 
dismiss the appeal. Court3 are en~inently practical tribunals. 
I t  is not their province: a r d  it ought not to be their tleiirc, to 
decide questions or causes uunecew~rily.  Sttufe v. Rnilroncl, 7 1  
K. C., 287;  J h t i n  r. Sloccn, 69 K. C., 128; liidrl v. , l fo~rison,  
Phil .  Eq., 31. 

I n  w c h  cases, if the parties agrce to dismiss the appeal, it may 
be done simply on  notion; when they do not so agree, it i i  com- 
petent for the appellee, after reasonable uotice of his proposed 
motion to appellant, to move to dismiss the appeal arid to sup- 
port the same by proof satisfactory to the court by affidavit or 
otherwise, as the court may direct, and the motion in a proper 
case will be granted. 

The  motion to clismiss tlie a p p d  in this case is allovetl. Lct  
an  order to that effect be cntered. 

PER C'umahr. Appcal d i w ~ i ~ h e d .  
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COMMISSIOKERS of Moore County v. G. ri. MacRAE and other>. 

Official Bonds, when suit on b a r ~ e r l - C o t  T~.easwer, rfect of 
settlement with-Uistake mny be proved. 

1. An action upon an official bond may be brought within six years after a 
breach thereof: the statute does not begin to rnn from the date, but only 
from the breach of the bond. 

2. A settleinent had between a county m d  its ool-going treasurer, does not 
operate n discharge of liability upon his bond; nor is it  conclztsicc evi- 
dence of n proper accounting, but is open to proof that :I niistalte was 
made. 

3. T h e  actual payment of the funds remaining in defendant's l ~ a n d s  will alone 
relieve the bond from liability, and it is his duty to I~I IOW to what fiind 
the ~noney  in I~ancl belonged. 

( B u k e ~  r. J h n r o e ,  4 Dev., 412 ; Coomei. v. Little, Conf. Rep., 92, cited and 
approved 1. 

CIVIL ACTION tried npon exceptions to a referee's report, 
heard at  Fall  Term, 1882, of NOORE Superior Corlrt, before 
Gilmer, J. 

T h e  defendant G. -1. MacRae was elected treasurer of AIoorc 
county in August, 1872, and duly qualified oil the 2tl day of 
Septeml)er, 1872, and his term of office expired ou the 4th day 
of Septenlber, 1874. On the -day of September, 1873, he gave 
bond as sucli treasurer, payable to the state of North Caroli~la 
for the sun1 of $9,000, with the other defendants as sureties 
thereto, conditioned as follows: 

" The condition of the a b o ~ ~ e  obligatioi~ i~ such, that whereas 
the above bounden G. A. MacRae, county treasurer, is the 
proper aud larvfnl perdon to receive the sel~ool f ~ m d  during his 
term of office; Now, therefore, if the said G. A. RIacRae shall, 
during his term of office, well aud truly execute thc duties per- 
taining to the school fu i~d ,  and pay according to lam, and on the 
warrant of t h e  cliairmaa of the board of commis4oners, all 
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moneys n Iiich shall come into his llands as school fund, and ren- 
der a just antl trne account to the board wl~en  required by law 
or by the board of commissioners, then the above obligation to 
be void; otherwiie to remain in full force and effect." 

This action was brought against the defendants u l~oo  this 
bond becaase of alleged breaches thereof. Thc  tlefenclants, 
among other defences, pleaded the slatute of lhaitations, barring 
actions in cases like thiq. Upon the complaint antl ansner, "the 
matters at  issue between the above parties" was referred by coa- 
sent to a referee. 

- i t  the fall term, 1881, of t h e  court, the referee filed his 
report in the action. To this report the plaintif5 filed sundry 
exceptions, only one of whicli is it material to consider here. 

I t  is agreed between the parties that there was evidence before 
the referee, and before the court, tending to s l~uw that in Fcb- 
rualy, 1875, tliere was a sdtlernent between the defendant Mac- 
Rae, as trencurer, aud the county finance committee; and that in 
this settlenlent there was a mistake of $530.25 in favor of the 
treas~irer ; that this mistake was discovered in August, 1 8 T G ,  and 
thi3 action upon the treasurer's bond was Legun on the 2 l s t  day 
of January, lSSO, to recover this sum, wit11 interest. 

The referee hunt1 and decided in his report, that the claim 
based upon this n~istalie, was barrcd by the qtatute of limitations. 
To  this decision of the referee, the plaintiff; esccpted. The  
court overruled the exception and gave judgment for the defen- 
dants, nhereupon the plaintiffs appealed to this court. 

XE~,RIXOK, J., after stating the case. The  defendants under- 
took and obliged themselves by their bond, to make good i n  
money any default of their lwincipal, '(pertaining to the school 
fiinci" that might go into his hands during hia term of office a s  
treasurer, a d  particularly, for the purposes of this action, that 
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h e  wonld, in  going out  of office, pay over to  his successor a l l  
sums  of money 11e m i g l ~ t  then have in his ]lands belonging to 
thc  "school fund." I f  h e  failed to  $0 pay over .uch money in 
his  bands to  his  successor, he  t!~elehy comniitted a breacli of 
hi, bond, and  i t  might  then a t  oilcc he put in quit, o r  a t  a n y  
tirile liest thereafter within i i x  year-. 

T h e  h t u t e  of  limitation, ( T m  CODE, 9134, cub-diviqion I )  
1)rovid~a that  " a n  action 11po11 the of icial  bontl of a n y  public  
ofticer" shall be br,lugllt ' . w i t l ~ i n  i i x  year%." T h i s  docs no t  
imply  i ix  J ear5 from t h e  date  of the  bond, hu t  f rom date  of  t h e  
breach thereof, tlie t ime n h e n  the  cause of action accrued. T h e  
plaintiffa cotiltl not resol t t o  t h e  bond as  a sccurity fo r  their benc- 
fit unt i l  clef'~ult happened. I t  caannot be in  the  ligllt of a l l  past 
legislation i n  this  state on t h i i  subject, tha t  i t  nas  the purpose of  
d i e  Icgislature to  malie t h e  limitation begin n i t h  t h e  date  of  t h e  
b o d  T h e  prcient  -tatnte tal<e- the  'place of w t i o n  3, chapter  
6.5 of the  I t e t i w l  Code. I t  is nianifestly intended to serve t h e  
w i l e  p ~ ~ r p o ~ ,  a n d  mus t  receive the  same conqtrnction as  to  t h e  
t ime x ~ h e n  tlic i ta tute  begins to  operate. Bnlw v. ,%!onroe, 4 
Dev., 412; Goom?. r. Little, Conf. Rep.,  98 (223). 

V i e w i n g  the  r i~at ter  in  t h e  most faoorable aspect for  the  defen- 
dants, the default took place 011 the  4 th  clay of September, 1874; 
on tha t  day  MacRae  ought  to  have pait1 a l l  the  "school fulitl" 
in his hands to  lrii succeqqor, and  lic failed to d o  so. T h e  plain- 
tie3 might  a t  any t ime  ~ b i t l ~ i n  <is years nex t  thereafter b r i n g  tlie 
action upon t h e  bond. T h e y  d id  br ing i t  within i i x  Sears, and  
i o  t h e  statnte is n o  bar  as  to  t h e  breacli the11 committed. 

I t  is said, however, tlrat t h e  titaqurer, RIacI<ae, had a settle- 
rnent with t h e  finance committee of the  c o ~ i n t y  in  February ,  
1873, by which i t  was ascertained t h a t  he  had no par t  of t h e  
"school f u n d "  lie had failed to  account for,  and this conclusively 
discharged tlie bontl as  t o  all  t h e  defentlants. TTe cannot accept 
suc11 a conclusion. 

T h e  fact, i f  indeed it  were a f x t ,  tha t  the  defeuda i~ t  J I a c R a e  
d id  not know a t  the  time he went out  of  officc, n hat, if a n y  par t  of  
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the "school fund" r e ~ u a i ~ ~ e t l  in his haad,, did not in any respect 
o r  degree change his liability and that  of his iureties upon their 
bond. H e  was bound in conternplat io~~ of law to linon., and to 
pay over all of the filnd he had, a d  if he did not thc breach was 
complete. I t  was hi, duty  to keep his accounts correctly and to 
lino.\v what fund was in his hands, and in law, he 7 i ~ x s t  k n o u  
and pay. 

And 20, also, if a n~istalte were made in a settlement liatl i)y 
liim with the finauee committee of the county in hi< faror  of 
$530.25, thi- settlement did not operate to discharge his bond, 
his liability, or that of his qureties thereto. There could he co  
discharge of the h o d  ant1 liability upon the same but by the 
payment of the money retuaining ill his hands. T h c  iettletnent 
did not chauge the liability of the defeuda~~t , ;  it war only 
ecidence to show that the outgoing treasurer had  accounted for 
:dl the fund i n  his hands; but it was not ~ o n c l u ~ i v e  evidence; it 
might he csplained by 4 o \ \ i n g  the misialie. The  finance coni- 
mittee had no power or authority, statutory or otherwise, to dis- 
cliargc, hy receipt or other acquittance they could esecnte, the 
bond and liability upon the w n e .  There could not bc a diz- 
cliargc but I)y tlie paymelit of the money to the incorning treai- 
r e  Any  settlelnent of the matter short of paying the lnoncp in 
the hand-, of the outgoing treasurer to his successor n.onlt1 not be 
conclwivc, or conclusive evidence. 

I t  might be difficult i n  n ~ a n y  cases to show a mal;c or rlistr~rh 
a settlement fairly made by the connty treasurer with the fioancc 
conlniittee of the connty or with the county coi~iniiisiouer~. 
Every  reasonable intendment mould go to support i t ;  neverthe- 
less, it is competent to show a niiitake, and nhen ~ I I ~ w I ~ ,  the 
bond operates to sccure the money th r~s  appearing to he due in 
the .ame measure, and moreover, as if the mistake hail not been 
~nade.  I n  conten~plation of the 1a\v, it \.i-a- continuously duc 
from the breach of thc Imnd. 
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Th@ court  erred in o re r ru l ing  the  exception a n d  grant ing judg- 
m e n t  fo r  the  tlefendautz. Tlif judgment  must be rcver>ed, ant1 
i t  is so  ordered. L e t  this be certified. 

E r r o r .  Reversed. 

I n  an action IJJ the plaintiff' upon tlie defendant's I:oncl to recover liurcl~ase 
money of land, :i third person clainling title to the  land adverse to tile 
plaintiff' is not a proper or necessary party. TIIE CODE; $&IN, 189; con- 
s tmed  hy J I ~ s ~ t ~ a r o s ,  J. 

( Coigrore \-. K o o ~ ~ c ~ ,  76 S. C., 363; Itrude v. Sic~adem, 70 S. C., 277, cited and 
approved 1. 

Crrrr, ACTIOX tried a t  Spying T e r m ,  1882,  of Moons Sape-  
rior Court ,  before ~ V ~ i p p ,  J, 

T h e  plaintiff l ~ r o u g h t  thiq action to fall  tern], 1876 ,  of the 
snpcrior court  of Moore county against the  dcfendnnt B. J. I1Ior- 
rii ,  to  recover the  rlloney specified i n  a looi~d dated the  6 t h  day  
of March,  1874 ,  for $617. 

T h e  cld'e~ldaut n t l ~ ~ i t t e t l  in liib a n w c r  the  c ~ c c u ~ i o ~ i  of tlic 
honcl and t h a t  the salne Iiad iiot heen pa id ;  but  set ul) as a defence 
to  t h e  plaintiff's caucc of action, tha t  t h e  bond n a s  g i ~ c n  for t h c  
p ~ ~ r c l i a s e  nloilcy for :I tract of land specified i l l  liis answer;  tha t  
t h e  plaintiff hat1 no title thereto; that  tlie deeds under wliich Ilc 
t l e rkcd  title fro111 oue M a r y  Mat thcns  \\eye void, ant1 the  titlc 
mas in  t h e  Iltira-at-law o f  RIary Mattiicnq. 

A t  s p r i ~ l g  term, 1879,  of tlie court,  at the iustaacc of tllc 
defendailt Norr is ,  the  conrt made t h e  heirs-at-lan of Mary 
Mattllews parties defendant, and they lilicwise filed a n  answer to  
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the complaint of die plnintif!f, in 1~11icIl they, i n  support of tlre 
defence of the defentlmt JIorriz, alleged that tlle plaintiff Iiad 
i ~ o  titlc to the land mentioned; that his two deeds therefor, 
purporting to be made by their anccstor, Mary M a t t l ~ e w ~ ,  were 
void, bccai~-e of her niental incapacity to execute them, aud that  
the title to the 1a11cl \ \as in them; and they clelnandecl jadg- 
me~ l t  that the deed5 held by the !~hiiitifF purporting to be exe- 
cuted by APnry l\latt!len.;, their ancestor, he delivered up to the 
cwurt ant1 cancelled, arid tliat the court decree tlic title to be ~ I I  

t h c ~ n .  
A t  the time thc order IIUS I ~ I ( ~ C  :xaliing the saitl heirs-at-lav 

i~art ies dcfenclnnt, the 111:ti11tiR ohjected thereto, and iniistccl that 
they nerc  in no re-pcct ncceseary or proper parties to this action, 
and, a t  the trial, he ag:iin so insiited. Tlie court overruled his 
ob-jection, sad held tli:tt they were ploperly maclc partic-, and 
the plnintiff esccptetl. A t r i d  v a s  had;  several issue; were c.111)- 

ixitted to the jury grou-i~ig out of the :rniwcra of the defendant 
JIorris and t l ~ c  baid lieii 5-at-Iaw ; u p o n  the verdict of the jury, 
the c o u ~ t  g a ~  e jrldgri~ent for the defe~ldallt4 that the plaintiff did 
not have title to tlic 1:11id; that his (lee& therefor, purporting to 
be deeds executcd by 3 1 a y  X a t t l ~ e n  -, I\ ere void ; that  the plain- 
tiff could not ~ n n k e  title to def'cudauts for t h z  land, and that the 
l ) la i i~ t i f fsurrc~~i lcr  the bond qucd upon, to be cancelled; and that 
the dr fe i~dant i  go ~ \ i t l l o ~ ~ t  day and recover costs. Thereupon 
the plaintiff appealed to this court. 

RIERRIJION, J., after qtating the above. Broad and compre- 
liensive as arc tfie provisions of THE CODE ($5184 a i d  180), 
alloning and requiriug additional parties to he made to an  aetiou, 
we do not tliink that  a proper colistruction of them would, ia  
ally aspect of this case, allow or require the heir%-at-law of Mary 
hlat t l~ews to be made parties defeidant, or  indeetl, parties a t  all. 
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T h e  statute contemplate+ tirat a l l  per-011s Iiccessary t o  :I c o n ~ -  
plete cletermiaation of  the  c+ol~trovcrsy, the matter in litigation, 
a n d  affectcti by the  ialnc in  come n a y ,  as betwec!~ the  original 
parties to  thc  action, may, in wlnc  instance.;, a n d  mu+t i n  others ,  
be made part i r~s plaintin'  or ilefenrlant. B u t  it  docs not i m p l y  
t h a t  a n y  percon n ho may ha \  c cnu-e of action agni l~st  the  plain- 
tiff alone, o r  c a u v  of action ag:iinst the tlefinclant alone, nnaf- 
fectecl by  t h e  cause of action as bttwccn tile plaintiff and clefen- 
dant ,  nlny o r  mutt he 111::de a party. I t  does not contenlplate 
t h e  determination of t u o  wparatc  antl diitinct cause< of actiou, 
a5 betwren tlic p l a i n t i f  antl x third party, o r  the defendant  a:ld 
:i th i rd  l ~ a r t y ,  ill t h c  same action. I t  is only when, ni bc tneen  
t h e  original parties lit igant,  other partiei arc  nlater id o r  inter- 
ested, that  i t  is proper to  m a k e  them parties. Cb!c/row r. K o o n c ~ ,  
76 N. C., 3 6 3 ;  TITndc v. Scozdo.s, 'TO S. C., 277. 

As  between the  plaintif-3r' and t h e  d~fcnc lan t  l l o r r i s  tile I ~ e i r i -  
a t - law of X a r y  Pllatthe\rq h a w  110 interest n h a t e r r r .  T h e y  
have no intcreit  in tl/is contlorer- j  advcr.e to tlic p la in t i f ;  the? 
a re  not necesary  to a c.omplete determination a r  .ettlelncnt of 
t h e  questions involved therein. 

T h i i  is not a u  action to recorcr thc ~ ~ c w e s s i o n  of real c t a t e ,  
bu t  is an action to recover a certain sum of money d u e  upon a 

bond, a n d  t h e  questiol: n hetlier t h e  plaintiff lins tit le to  t h e  land 
mentioned i j  a co1later:ll one. T h e  court can determilie t h e  con- 
troversy before it  hetwec~i  tlic or igi t~al  plaintifl' a i d  defend:int 
withoot prejudice to  the  heir,-at-law of M a r y  Matthew., and x 

c o l ~ ~ p l c t e  determination of  tlic m:itter in litigation can he had  
without their presence. ;\'or is this  a n  action for the  recovery of 
e i ther  real o r  personal property, in whic!~ a third party hav ing  
an intere\t  therein may ail: to  be made :i party. N o r  is i t  a n  
action upon :I contract, o r  for  specific real o r  personal property, 
wherein a defendant may, a t  a n y  t ime hefore an-wer a n d  r~poli  
affidavit, suggest t h a t  a person, not n party to  the  action and  
without  co l lu~ion  with him, ~ l ~ a l i c s  against llim a clewand f o r  t h e  
same debt  o r  property, and  have ~ u c h  person made a par ty  in 
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sub5titution for himself. These are the 5ereral rcspcets specified 
iu the sectiol~s of THE CODE cited above, i n  which additional 
parties m a -  be made to an action, and none of them apply to 
this case. 

However the court may decide any yue,tion, wlicther for the 
plaintiff or the ilefeudaut Morris, in the absence of the heirs of 
Mary Rlatthens, they cannot be ;)rcjudiced or affected in any 
way, l~ecause they are in no respect cs;cntial parties in this liti- 
g a t i o ~ .  

It n a s  asked i n  the argument hcre, \rllat injury has the plain- 
t i 8  sustained by reason of tlic prevnce in tile action of the heirs, 
admitting that they ncre  not necessary parties. 

I t  is sufficient to qay, the law does not allo\v 1111aecessar.y and 
i~iiproper pal tiei to be brought into :111 action. The plaintiff has 
the right to have hi, action tried upon its merits, uninfluenced 
and u ~ ~ a f e c t e ~ l  by person? n b o  have no concern nit11 it. How 
far in this case t l ~ e  plaintiff suffered detriment, i n  a variety of 
way> that might easily be iuggested, by thc actire participation 
of a p a t  number of heirs-at-law anxious to establish their oxvn 
right to the land, it is impossible to determine. Tiley seem to 
havc been very activc, and their purpose seems to have been to 
try a lawsuit I)etween the plaintiff and themselves, entirely dis- 
tinct and separate from this action. They may have n cauEe of 
action against the plaintiff; and about the land mentioned in the 
pleadings; bat  their right in this respect is uidfected, and d l  
remain so by this litigation ; and the rights of the plaintiff' and 
defendant cat7 be completely settled wjthout their presence in 
this action. 

There are nntnerous exceptions to the rulirlgs of the court, 
specified in the record, but we i~eed not pass upon them, as we 
hold that on the one considered, the plaintiff is entitled to a new 
trial. 

There is error, and a new trial must be anarded to the plain- 
tiff, and it is i o  ordered. Let  this be certified. 

Error.  I'eni7.e dc m c o .  
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I11 sanlc case upon d e f e u d a u t ~ '  appeal : 

II~ERRI~IOX, J. T h i s  is the  appeal of tilt: heirs-at-law of 
M a r y  Matthems, in t h e  case decided a t  this  term between the  
same parties, in  which a new trial w ~ ~ s  awarded to t h e  plaintiff. 
T h e  appellants iu this appeal pmyed tlre court to adjudge a n d  
decree t h a t  the deeds, under  and by vir tue of which the  plain- 
tiff ch in led  to derive title f rom M a r y  Illatthew\-.;, their ancestor, 
were void, a n d  that  these deeds be siirrenderetl hy tile plaintiff 
t o  t h e  court,  a n d  tha t  the  same he caneelled. 

T h e  court  declined to g m u t  the  prayer of the  oppell:ll~ts; h t  
gave judgment  a? to   then^, th:lt they go witliout day, and  recover 
costs fi.0111 t h e  plaintiff. 

I n  t h e  plcrintiff's appeal we have decided tha t  the  appellnnts 
in  th i s  appeal  were not necessary o r  proper partiei to the  action; 
tha t  they Twrc ilnproperly n u d e  parties, alltl tha t  the  plaintiff 
was entitled to a new trial. 

A s  they  mere not  proper parties, a n d  as  t11c l i t igat ioi~ n h i c h  
they  s o u g l ~ t  to  lmve nit11 the  plaintiff waz not in nny regpcct 
germane  t o  the  action, t h e  court properly tleclinctl to g ran t  their 
prayer. T h e r e  was no action between them ant1 t h e  1)laiutitF 
t h a t  entitled them to the  relief demandctl. 

T h e r e  is no error. J u d g m e n t  affirmed. L e t  this  he certified. 
S o  error. L \ f l i r ~ i ~ e d .  

JOSEPH MhRSHALL an4 others v .  C3MMISYIONERS OF  STANLY 
COUKTY. 

Injunction. 

1. A n  injunction will be gran'ted nntil t ! ~ e  Ilrarinz, where the plaintiff'alleges 
irreparable in,jnry and makes oot an :\pyarent case. 
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2,  \!'hen the injunctive relief soilgllt is not merely auxiliary to the principal 
relief demanded in the action, but may be the relief itself, tlie coi~rt  will 
not dissolve tlie injunction upon x prelirninarp hearing. 

(Troy  v.  Nni~inent, 2 Jones' Ey., 318; Lotoe v. Cnmmissioneis, 70 ?;. C., 532, 
cited and npprovetl). 

J l o ~ ~ o x  for all inj~~nc$ioii 1ie:lrtl at Fal l  Term, 18S3, of' 

STANLY Superior Court, 11ef;)re Gilmer, J. 
I n  the year 1842, the town of Albemarle, tile ~ouuty-scat of 

Stanly co~lnty, nas  laid o f  into lots hy the proper aantl-torities 
accorcling to law, :111tl ill the plat of the town there i5 :i public. 
square 011 ~ l i i c l i  the court-houqe was erected. Other lots \verc 
sold to iodividuals :lntl the m o ~ ~ e y  realized paid into the county 
treasury. A t  the snle, the plai~~tiffb allege that it was anuouncrd 
that the public squarc was to bc autl ever remain a 1)~iblic square, 
and by reason of srlcl~ nrl~~orlncement a d  ~ ~ ~ t l e f i t a ~ i d i n g ,  pur- 
chasers were iuducecl to pay more for the lots adjacent to the 
square, whicli serves as an outlet f ro~l l  the building5 erected on 
said lots. The plnirltifL own irnprorcd lots fronting on the 
square. 1 1 1  September, 1583, the defendant con~missioncrs ~naclc 
an order to sell a part of the public square, immediately front- 
ing said improved jots, which onler the plaintifl-'~ insist is without 
authority of law, and they aver that the snle tliereof would cause 
then1 irreparable injt~ry, and that tliere esists no public necessity 
for such sale which has been advertised in pursr~:lnce of said 
alleged unlawful order. The plaintiffs have conln~e~lced an 
action against the clefc~ld:lnts, in consequence of such order, and 
ask fhr an injunction rcstrainiug tlicm from executing the sanic. 

Notice was thereupon served upon t l ~ c  defendauts to show 
cause why they slicrultl not bc enjoined fro111 selliug any part of 
the public square. 

The  defendants appeared in accordance with tlle notice, aucl 
filed answer and affidavits, in which they deny that there was 
any announcement and nndcrstanding 011 the part of' their pre- 
decessors who had charge of tile county agairs at  the tiwe the 
town wa5 laid o f ,  that the public square would nererbe sold, 
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and that  the  idle thereof !\ill not injure the  plaintiffs as  aIIeged; 
a n d  they allege tha t  thcre i q  a piiblic rlccesbity for  the  sale of 
a par t  of said sqiiare-it is not neetied for  the  public-the prop- 
e r ty  will br ing a large price-the county ueeds the funds-the 
.ale of  the lot- n ill great ly  add to the  proiperity of tlie towu 
a n d  c o u ~ ~ t y - a ~ ~ d  t l ~ e  county is able to  re~poii t l  to  such damages 
as  may LC wit3il1ed by t h e  plaintiffs by reacon of  tile salc. 

Ti le  court, after con4deratiou of the  matters set for th in t h e  
pleaclings ant1 affitlavits of t h e  respective partie., a d  af ter  argu-  
mcni of ccuiisel, :trl.jrltlged tha t  the  defendants he reqtraiued from 
d i n g  the lots unt i l  the  final hearinq of t l ~ c  actioo, and from 
this i ~ ~ l i n q  the  Jefeurlnntc, appealed. 

RTr;nm;\rox, J. T h c  plaint i f5 allegc that  t h e  prospective 
injury to them, gron.ing out of the  alleged action taken and  
ahout  to  bt: taken b y  t h e  defwclauts in the  lroposed sale of lots 
of land comprisiug a par t  of the  pril)iic grounds on  which t h e  
coiirt-hoiiae of  S tan ly  county was Intelj- situated, if '  allowed t o  
be consnmmatecl, will  be irreparable in  its character; a n d  they 
support  thc al legat io~is  of the  complaint hy sundry  affidavits, 
tending to slion- tha t  the  same, and t l ~ e i r  al)preliensions, a re  well 
founded. 

T h e  clcfentlalrts in their  answer admi t  t h e  t r i i t l~  of some of 
the material allegatious in tlie colnplnint, and  admit  others to be 
in  u measure true, and  deny tha t  the  alleged prospective injury 
~voulcl I)e irreparable, a n d  insist, that  tlie d e f e r i d ~ ~ l t s  have t h e  
lawful  authority t o  sell the  lots of l and ,  as i t  is adrl~ittecl they 
intend to do, without  regard to t h e  allegccl r ights  of the  plain- 
ti&; and  they support their  a n s w r  by uumeroas affidavits t ead-  
iog to prove tllc avernleuts in tlie same. 

T h i s  court is of opinion tha t  i n  sue11 a case t l ~ e  injunction 
ought  to be continued to the hearing of tlie action upon its merits.  
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Tliere is a n  important class of cases, i n  which relief, such as 
tllat demanded by the plaintiff;, will always be granted; and it 
may be, this case will turn out to be one of that dabs. The  
plaintiffs certainly make an apparent ca,e, and they may be able 
to prove that they nil1 sustain tlie injury they apprehend, 
and that it will be irreparable, unless tlie defc~ldants shall he 
restrained; a ~ d  they may be able to <how that the defendant; 
have 110 Iawf~il  a ~ ~ t h o r i t y  to s ~ l l  the lots of laud as they propose 
to do, and t h ~ l s  inflict injury upon the plaintiffs. 

If' the defendants shall be permitted to go oil, pending the 
action, and cell the lot.; of land, and it sllall turn out iu the end 
that there is injury to the plaintif&, and that irreparable, the 
court could not grant adequate relief. TTlien the court can see 
that t l ~ c  injury apprel~cncled and co~mplained of may arise, i t  will 
not, by its own act, cut itself off from the opportunity to graut 
relief; on the contrary, it will take all proper measures to uphold 
its polwe to grant or deny relief in the orderly cour5e of pro- 
cecl ore. 

I n  a case where the plaintiff allcgec irreparable illjury and this 
is tilack apparent Gy thc complaint and affidavits to wppor t  tlie 
same, the court will not dissolve tile i11,junction upon the answer 
'of the defendant admitting some of the material allegations of 
the complaint, ho~vever the same may hesupported by afidavitq; 
but t l ~ e  injunctiou will be continued to tlic henring of the action 
upon the merits; and tllii i i  so, eipecially, when the main relief 
sought i, injunctive in its character. 

T h e  injunctive relief sought in this a c t i o ~ ~  i, not merely a m -  
iliary to the principal relief dernancletl, but it is t i ~ c  relief; and a 
perpet~ial  injunction is demanded. T o  dissolve the injunction, 
therefore, would be practically to deny the relief sought aucl 
terminate the action. This t l ~ c  court will never do, where it niay 
be tllat possibly the plaintiff is entitled to the relief tlemanded. 
I n  sucli cases, it  will not deternlii~e the matter npou a preliminary 
l~ear ing  up011 the pleadings aud ex-pnrte affidavits; but it will 
preservc the matter intact until the action can bc regularly heard 
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tipon its nleriti. X v  otllcr course would defeat t t ~ e  end to be 
attained by tli'e action. f i o y  v. A-ortilent, 2 Jones' Eq., 318; 
Lowe Y. Thr Co~iznai.wioizc.i~s of B m i d s o n  Co., 70 Ai. C., 532. 

T11c court properly granted un injunction restraining the  defen- 
h u t s  frorn selling the lots of land mentioned i n  t!~c pleadings, 
unt i l  the  final hearing and  determination of  t h e  action. 

T h e r e  i.; 11,) error,  and  the jrldgnient 11ir1st be aFfirrnctl. L e t  
this  be certified. 

N o  error. ,-iffirn~ed. 

.In :issignrnent of property by one to seci:re creditors, in  which are  ennmer- 
ated all mortgages, l i ens ,  c k . ,  embraces the property in  a horse, the title to 
\~ l i i c l i  had been retained by the assignor as a secnrity for the price. 

(J l i l l e l .  v. Hoyie ,  (i h c d .  Eq., 260 ; Tt'illiunzs v. Tecdieg ,  8.5 3. C., 401, cited 
and approved). 

CIVIL - ~ C T I O X  tried a t  Spr ing  Term,  1883, of RICHJIOSD 
Superior  Court,  before J h c R n e ,  J. 

T h e  plaintiff brougllt  t l~ ih  action for  tile recovery of a mule. 
T h e  facts a r c  stated i n  the.opinio11. V e r d i c t  a d  jndgmcut  in 
favor of t h e  plaintiff; appeal by defendant. 

I T ,  . . Thc lllule c:laimed in  t h e  action was taliell i n  
cxcliange for  a I~orse t h a t  belonged to t h e  partnership firm o f  J. 
W. & TI;. C. Thonlas, by \\.lion1 i t  was sold to the  defendant on 
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a credit aud  nnder  a n  agreement tha t  t h e  property i n  t h e  horse 
slio~iltl  remaill ill the  firm until  the  purcl~asc moiiey was paid. 
T h e  exchange n a s  made with their approval 2nd co~iscnt .  T h e  
purchase money or some par t  of it  is still  d r ~ e .  

O n  J a n u a r y  20tl1, 1882, the f i rm made 311 assignment to  the  
plaintiff for  t h e  benefit of' their creditors, and  therein bcsicle5 
certain lands, conveyed subject to the  claim of the  separate part- 
ners to  his  personal property cscmption, "all  t h e  goods, wares 
and merchandise of every liind and dcscrption in t h e  store occ11- 
pied by t l ~ e  said J. \V. it \\'. C. ' T l ~ o n ~ a s  in the  said town of' 
Rockingham ; 

Also other  1~ersonnl p ro l~cr ty  in  s:rid store heIongi11g to said 
firm; 

Also al l  the  accounts, notes, bo ids ,  mortgages, liens, judg- 
ments, clloscs in action and credits of every descript,ion belong- 
ing  t o  said J. flT. C% \\:. C. Thomas,  as evidenced b y  the  papers 
themselves a l ~ d  the  b ~ o l i , ~  and  ledgers of' tlic  aid J. W. & TT. 
6. Thomas." 

T h e  price of the  horse stood as  a debt  against t h e  defendant 
in  a n  account on thc  books of the firm a t  tlie t ime of' tllc assign- 
ment. 

U p o n  tlie nildisputed f'acts a n d  findings of the  jury,  t h e  only 
exception for  us to  col~sider  is takcn to t h e  rul ing of  t h e  court 
tha t  the  property i n  tile horse, retaiued as a security fo r  the  price 
a n d  incident to the  deb t  d u e  for the  I~orse, passed b y  the  a s s i p -  
merit to  the  plaint i f .  

Tllough not  specifically m c n t i o ~ ~ e r l  ill the  enumerated article: 
assigned, unless included in the word "liens," i t  is qu i te  runni- 
fest tha t  tlie assignors intended to convey al l  the  personal prop- 
erty o f t h e  firm connectctl with their  business, a n d  wit11 the  
"credits'? a n y  article upon yliich a credit constituted x lien as  a 
m e a ~ ~ s  of ensuring payment. 

TVe concur in  t h e  construction p11t upon the  iiistrunient that  
its terms comprehend the  property in  thc horsc, and  ill t h e  mule 
sr~hstituted for  it .  
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I n  Xllillei~ v. Iloyle,  6 I red .  Eq., 269, it  is llelcl t h a t  tbc 
a-signce of a bond, u p o n  the princi1)le of zubstitntion, n a s  entitled 
to t h e  benefit of  a n l o r t g q c  n d c  to sectire it. , i n  a>signment 
of  a particu1:tr claim carries ~ ~ i t l i  it, by  in~plicat ion a n d  a, a n  
i~iciclerit to  tiic claim assigned, a n y  collatcr,~l security 1\11icl1 t h e  
assignor may pos-css, though not specially mentioned. 

l iu r r i l l  -$.sign , 1:19; illc.HCy@~ v. ,Shnzc, 2 PP~I I . ,  361 ; ];its- 

hii,mon7s Appct l ,  4 Penn .  St., 248 ;  1l.hIle1. r. Tdc, 4 B .  Monc., 
3.29; Patterson \-. Hzill, 9 Cow., 7-27. 

So, thi3 court has  declared that  n h i l e  t h e  l e g ~ l  c i t ~ t c  in  land 
rcmaincd in the  mortgngce, t l ~ e  :mignment  of  a -ecured clebt 
carries nit11 i t  the  zecarity afkrdet l  by  the  nlortg,ige, and  t h e  
assignee can enforce tlic trnqt. T17illin/ns v. Ttrichey, 83 S. 
C., 402. 

E v e n  if the  l q 1 1  cbtate in  the liorae d i d  no t  pncs, a. \ \ e  t h i n k  
it d id  fro111 t h e  clear ~ i~an i feda t io r i  of such intent Ly the  
aqsignor i n  the  comprel iel~sire  nortls of description used t o  
express it, \re d o  not w e  ~ 1 1 ;  the  plaintiff, with a n  equitable 
title and pre-ent r igh t  of posse4on ,  may not nlaintain the  action 
as a means of enforcing t h e  lien. 

There  is no error, and the  j r ic lg~~lcnt  :nust be afirrnecl. 
S o  error. Affirmed. 

REBWC.1 -1. NORRIS v. J O I I S  K. MORRIS 

1. In  an application for alimony penclente L I ~ P ,  the f'l~ta set forth in the com- 
plaint n~iis t  be found by the judge to be triie, i n  order to the relief 
demanded, and milst be stated in the record. 

2. JVhether the wife, in sneli case, is entitled to alimony, is a question of law, 
upon the fcxcts found, and re~ iewable  on appeal by either party. 



( TT'ilsoi~ r. Tl'ilsoiz, 2 Dev. & Bat., 377 ; E n 1 . j ~  v. 13q, 1 Jones' Eq., 113 ; 2iy 
l o r  r. l ' c t y l o ~ ,  1 Jones, 525; Schonzcaid v. S'chontxtlrl, P!iil. Eq., 213; Sim- 
m ~ n s  v. Si~nmuizs, Ib. ,  63 ; L y n c h  v. I y t c l ~ ,  I b . ,  46 ; Hor lqc s  r. H o t l p s ,  82 
N. C., 122, cited and  ayrprovetl r .  

, ~ P P C A L  from an order n i d e  on the  12th of October, lP83,  in  
a n  action pending in OILAX~E Sr~per ior  Court ,  by XacRne ,  

T h e  plaintiff brol~gl i t  t l i i ~  action ami l l i t  - tlie tlefendant, her 
l i ~ ~ s b a ~ i d ,  10 the f'lll t cnu ,  1883, of the brlperior court of Orange 
county, to obtain a t l i v o ~ w  fro111 hed and  board, for  alimony 
a ~ d  for  the care and  custotl- of tltc cliiltlren of the  marriage, 
uutl otlicr relief. 

At t h e  lctnrii term tlic p!aintifl' filccl her c u n ~ p l n i ~ ~ t  and t i i ~  
defe~ldnnt  filed Iiiq ailswcr t l~ercto.  

Af te r  five day,' noticc, tlie p1:lintiff' niovetl b e i h x  tlie judge a t  
chamber*, on [he 1 2 t h  (lay of  Octobcl-, 1883, for  alimony p w -  
t?e/ite litc ant1 for the  cnrc and  c r~ t tody  of t l ~ c  cliildren. 

The court, in tlie abience of the  con~pla in t  : ~ n d  aniwcr, and 
without  l ~ a v i n g  read or henrtl read the  s::nle, ripon the affidavits 
of  t h e  plai~itiff :11id , i~ indry  other perwns, granted the nlotion, 
and  thereupon tllc defen(1ant appetlled to this  court, assigning 
aiiloilg otlicr grounds of exception to tlic action of the court, 
" tha t  His H o n o r  F ~ ~ i l e d  to find tlie facts set fbrtli in the affic1:)- 
\-its, consicleretl 11y I i i ~ t l ,  to  1)e true, a n d  especially d i d  not find 
t h e  facts set out i n  tlic compiaint,  w l ~ i c h  w s  not  before liim, to 
be t r u e ;  o r  tliat srlclt facts existed ns entitlet1 tiic ~ ) l a i ~ ~ t i f T  to t l ~ e  
relief den~a~~t lec l . "  

pendente lite, nas  a quest iol~ of  Ian., arising, not  simply f:.oni the 
f k t s  set forth in the complaint or affidavits suLniitted in iripport 
of  the uuotion for  alimony, but upon thc facts 4 fort11 in  the 
complaint ant3 'bJ'bund by the jzcdge to 6 e  fme, and to entitle ller 
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Monnrs c. MORRIS. 

to the relief dea~anded in the co~iiplaint." T h e  obvious pur- 
pose of the statate (THE CODE, $1291) is to afford the wife 
presellt pecuniary relief pending the progress of thc action, and 
as mell, to afford the husband sonlc mensurc of protection i n  n 

motion i o  important, made and to be de ter ln i~~ed before thc merits 
of the controversy arc ascertaineil and the right5 of the partie- 
settled regularly by final judgment. 

I t  is not left simply to the diycretion of tlic judge whether he 
will or  will not grant alimony pendcnfr lite. As we h a r e  said, 
whether thc wife is cntitletl to it, is a questioii of la~.r, and his 
decision upon it may be rcvien.ct1 upon appeal by either party. 
T h c  jridgnient of the court upon this question is one that mani- 
festly "affech a substantial right" of the defcndant, and there- 
fore one from which an appeal lies. And as the question ~ r i s c i  
upon the facts sct forth in the compl:rint, "found by t l ~ e  jntlge 
to be true," lie must set forth his findings of fact in the record, 
so that  if either l m t y  shall desire, I ~ i s  jridgn~cnt may be reviewed 
by this court. 

,4nd the findings of fact, by the judge, set fortlr in the @om- 
plaint (not the facts set forth in an affidavit apart f'i.onl the c30rn- 
plaint), is not now a mere formal ceren~ony; it is significant, and 
must be done upon due consideration. I n  hi? finding of the 
factq, the judge is not coufined to the sworn complaint: he may 
be aided by affidaritq, offered on thc part of the plaintiff and 
the defendant: indeed, the defendant has t l ~ e  right "to be heard 
by affidavit i n  reply or ansner to tllc allegations of thc con]- 
plaint." 

I f  thc f x t i  set forth in the complaint found by tlic judge to 
be true, entitles the wife to alirnonypeudenfc litc, tlicn it ninst 
appear to the court, "by the affidavit of the cen~plainant, or 
other proof, that  she (the nife) has not means whereon to snb- 
sist during the prosecution of the suit, and to defray the neces- 
sary :ind proper expenses thereof," before the court can make 
the order allowing alimony. 
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Prior to the act of 1852, the law of the state did not a1lo.r~ 
alimony pendente litc. Wilson v. IVilson, 2 Dev. & Bat., 377; 
R a r ~  v. Earp, 1 Jones' Eq., 118. I t  was first allowed by the 
act of IS32 (Acts 1852, ch. 33), which provided that, upon thc 
filing of the petition or libel, the court n~ igh t  at  any time during 
the pendcncy of the suit, ('decree such reasonable and sufficient 
alimony to said married woman, as in t i ~ c  discretion of the court 
may be necessary for the support and nmintenance of herself and 
family, pending said suit." This lcft the whole matter in thc 
discretion of the court, and it was held that under that act an 
appeal did not lie to this court. -En??> v. Zcuy, S I L ~ T L I .  This 
statute, however, was nu~endecl by thc Rev. Code, ch. -1-0, $15, 
wherein it io provicled, that if the matter set fbrth in the petition 
shall be suf ic ient to entitle the petitioner to n decree for alimony, 
the cor~r t  may, in its discretion, allow the same a t  any time p e d -  
ing the suit; and an appeal to this court was allowctl from sucl~ 
interlocautory decree, but this was reviewable only as to the snffi- 
ciency of the petition to entitle the petitioner to relief: 

The  act of 1871-'72, ch. 193, $38, provided that where the 
married wonlan "s!~all set forth in her co~nplaint snch fjcts, us $ 
tme, will entitle her to t l ~ c  relief demanded, and it shall appear 
to the j~ ldge  of s~lch court, either in or out of term, by the nffi- 
davit of the complainant, or other proof," &c., then the court 
might allow it. This  act was amended by the act of 1883, ch. 
67, which provitles that, "if any married wonmu shall apply to 
a cowt for a divorce from the bonds of matrimony, or from bed 
and board with her husband, and shall sct forth in  her conlplaint 
such facts, which upon application for alimony shall be found by 
the juclge to be true and entitle her to the relief demanded in the 
complaint, and i t  shall appear to the judge of snch court, either 
iu or out of term, by the affidavit of the complainant, or other 
proof, that she has not sufficient mcans," &c., and is brought 
forward and form5 part of THE CODE. 

I t  seems, that the legislatnre iuteuded by the  act of 1883, to 
cut off the  ~oss ib le  mischief that a desperate and ruthless mar- 
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ried woulan might malie allegations and wt  forth i tatei~ientj  in 
her complaint, whicll she could not e~ tab l i z l~  as h e i s  upon the 
final trial of the action upon its n~eritq. A good n.oman, with 
a meritorious cause, callnot I)e prejudiced hy the law requiring the 
judge to f ind  the truth of the cl~arges mzde in the complaint, 
before al!owiiig al imnl~y ptldente iite: a very bad one ought i ~ o t  
to have it, 1117til he a.certai~;s in the plel i l i~ir~ary and suulmary 
v a y  provit ld,  tllat her cnilsc i. just and true. At d l  event., the 
legislature deenicd it well, ant1 f;)r tlic general good, to ~o pro- 
vide 

r e  hare  :ilrcacl!. pointed o u t  the reaiolla for requiring the 
,judge to qet forth his f i n d i ~ ~ g i  of fact in the record. TctyZor r. 
Taylor, 1 Joneq, 528 ; S c h o n ~ ~ c l d  V. ~Yclioniccdd, Phillips' Eq., 
215 ; Era-torz r. Xterion, 5 Jonc-, 202; Ai'iiizmons v. iS'imnzons, 
Phillipz' Eq., 63; Lgnch v. L!jizci~, Ib., 46 ; Hoclyus v. Hodyes, 
82 S. C., 122. 

There is error, in tlmt i t  doe5 11ot appear in the record that  
the court found the facts set fi~rtli ill thc coniplaint to Le true. 
W e  do not deeni i t  necewry  to paqs upon the other cuceptions. 

T h e  juclgme~lt of thc iuperior court 111nst be rcver.ed, and it 
i- accordingly .o orderccl. L e t  this be certified. 

Errnr.  Rever~ctl  . 

1IOSOX.I GRIE'FITII v. ROBERT GRIFI<'ITH. 

1. l u  divorce, a cornpiaint alleging that  defenclant Iias ahncioned his v i i e  and 
turned her  out of doors ; that h e  has treated her  cruelly and barbarously, 
so as to endanger hcr  life, and has off'ered sucll indignities to he r  person 
as to render he r  condition intolerable and life bi~rdensome, states facts 
constituting a cause of action. 
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2. Alimony peizdenie lite may be granted, not simply upon complaint and affi- 
davit of the plaintifr", but upon a finding by the judge [after considering 
the counter affidavit or answer of tile defendant) t ha t  the  facts alleged in 
the con~plaint  are  true, and entitle the plaintiff to the relief demanded. 
THE CODE, $1291. And the facts found must be set out i n  the record of 
the  case on appeal. 

(Erwin v. Emin, 4 Jonei'  Eq., 82, cited and approved j. 

CITX ACTIOS for divorce a menstc et thoro heard a t  Spring 
Term, 1583, of ~IITCHELI, Superior Court, before Gzcdgel., J. 

Upou the complaint a d  affidavit of the plaintiff, His  Honor 
made an order for alimony penclente lite, and thereupon the defen- 
dant  moved to vacate the order upon the ground of a want of 
irotice to him, and the court ,iuitained the motion. The  case 
then states that the tleftudant waivccl tire five d:~yz'  notice to 
~ ~ h i c l l  he was entitled under the statute, 311d that  the plaintiff 
renewed her motion for alimony. This  latter motion was 
hy the court up011 the ground that the cotuplaint and affidavit 
do not state n cause of action, and from this ruling the plaintiff 
appealed. 

X e ~ s r s .  13. C. dinit and TT'. II. Jfalone, for plaintiff: 
3-0 counsel for defcndant. 

&IEREI\~OS, J. T h e  plaintiff' ]lot only allege, in general term5 
tllat the defendaut has n1)antloned her, that he 11as in effect 
twuecl licr out of tlool-, that he has treated her cruelly and bar- 
barously, so as to elldanger her life, and has offered such indig- 
nitie, to her person as to reuder her condition iutolerable and 
life burdensome, 11rit she aver3 fact, in detail, that, if qhe can 
prove thcm to be true, certainly nlal;e n strong case in her favor, 
and the caie conteu~plated by tlrc qtatute, on n hiclr relief ought 
to i ~ e  granted. THE CODE, $1256. 

T h c  court did not find that the allegations in the cornplaint 
nere  true or otllerwise, aud \\*e  nus st take it that it denied the 
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motion for  alimony p z d e n t e  lite, upon the  ground,  that  npo11 the 
h c e  of  t h e  colnplai~l t  the  plaintiff did "no t  state facts sufficient 
t o  constitute a cause of action." 

I n  th i s  we t h i n k  the  court erred. T h e  fact5 alleged d o  consti- 
tu te  a cause of  action, a i d  tlle court ought  to have  proceeded to 
fiud whether  tlic allegatiolss were sub*tantially t rue  or h l i e .  
T h e  motion is not granted simply upon the  complaint and affi- 
dav i t s  of t h e  plaintif. Before t h e  court can gran t  it, i t  mubt 
find t h e  facts alleged in t h e  complaillt " t o  be t rue  and to entitle 
her  to  the  relief clemantled in  t h e  complaint," a n d  i u c i ~  fi~lilings 
of t h e  corirt n ~ u s t  be set forth in  the  record, t o  the  end, either 
par ty  may, i f  h e  or she shall w e  fit, appeal to this  court. T h e  
defendant  will he entitled t o  be heard in  reply to  the  complaint, 
by ani\.ier o r  affidaritc. THE CODE, $1291 ; X o i  riss r. QJorl%s, 
c ~ u t e ;  E I ' z c ~ ~  V. Erx~h, 4 .Jones) Eq., 82. 

T h e r e  i i  e r ror ;  the order denying t h e  nlotion t n i ~ \ t  he reversed. 
E r r o r .  If erer+d.  

I .  Eesidence, as c ~ c d  in the clause of the  constitution defining ~ ~ o l i t i c n l  rights,  
is iynonytiloilh wit11 don~ici l ,  denoting :I permanent  d ~ ~ e l l i n g  place, to 

\rhich the  party, when absent, intends to return. 

2,  LCpon t h e  trial of a n  issne as to place of residence, i t  is competent for t l ~ e  
par ty  to prove his intention in  respect to it. 

3, d protracted residence abroad of one engaged in  b n s i n c s  ant1 with n o  

home in  this  state, is not consistent wit11 the  iden of n residence 11ere. 

4. The plnintiff' was in  the service of t h e  federal go re rn t l~en t  a t  \Vnshingtcn, 
hav ing  received a n  appointment as \~atclrm:tn under  the  treasury clepnrt- 
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merit, h u t  continued to pay poll-tax and vote in this state, and spent a part 
of e:rch Fear at  his home h e r e ;  Held, that 11i.s constitutionnl reiiclence 
remained nncllnnged, and that it was not error to refnsc to ellarge the jury 
11:1d not sliown s n  actual bo?m .ride residence in this state, lie being that lie a 
hingle man nod sleeping and boai,ding in IT:~il~ington during his  stay 
there \rliile acting a s  watchman. (Section eleven of tile act of l S i G - ' T ; ,  
(-11. 273, does not nnclertake to declare wlrat shall constitnte a ~c ide .nc r ,  as 
:t qnalification for votiqg, but rather to clesignate t h e  place of votingj. 

.>. S o r  v a s  i t  error  to tell the  jnry that it' they iielierecl the testimony of the 
plnintiff; lle had rrl:icie olit his case. Tiiis \v:v not an expression of opin- 
ion on the proofs. 

(i. S o r  to refuse to permit  the j r ~ r y  to take the  tax list into tiler consultation 
r c o ~ n ,  witho~it  the eon6ent of 1~0 th  pal.ties. 

7. Where a jury come into court and aunonnce their inability to agree, the 
jiidge n ~ y ,  in  the  cserr ise  of his discretion, reqnire them to retire again 
and c o i ~ s i d e ~  of their  verdict. with an intimation that lle  rill cnwe them 
to be kept  together nntil the end of tire term, nriless they s l ~ n l l  sooner 
agt'ee. 

( E o b c i t s  v. C/lni iotz, 1- Ikv, & Gat., 269 ; Sttrtc r. Icing, 86 S. C., 1603, cited 
ancl approred) .  

C r n r ,  ACYIOX ill nature of quo Z L C ~ ~ I V ) Z ~ O  tried at Spring 
Term, 1883, of K A k r m a s  Superior Court, before Philip, J; 

*It a regular election l~eltl in Sovember, 1882, in and for thc 
county of EInlifhs, the relator nas  chosen by a majority of the 
votes cait to the ofice of regiiter of deeds, a d  i t  xias ,so declared 
by the county canvaswra. At  thc meeting of the board of 
county commissioners nes t  ensuing, he applied fbr admission to 
said oflice, offering to take the oath ancl give the bond prcwribed 
lily law. T h e  board refused the application, upon the ground uf 
the relator's want of the qualifications required by the conbtitu- 
tion in that, he had not "resided in the state twelve months next 
preceding the election, and niliety days in the county." T h e  
board thereupon deeming the office vacant, proceeded to fill it by 
the appointn~ent of tlle defendant, w l ~ o  took the oath, gavz the 
bond and entered upon the execution of Iiis oEcial duties. 

T h e  p r e ~ e n t  action, under the provisions of tlle Code, substi- 
tuted in place of the former procedure 1)y p o  zctlrmnto, mas 
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then instituted, and i? pro-ec~ited for the ejection of the i ~ ~ c u m -  
bent, and in order to his o1v11 induction on co:liplying ~ i t h  the 
req~~irement.  of 167~. 

On  the trial of the cauhc, tlie only L\ne siibn~ittetl to tile jury 
lyas in these n ordq : " \Vas tile relator a resident of this state 
and county on the 7th d:~? of Sovcmber, 1882, and had he heen 
such resident for tlie twelve niontl~s precedirig?" and the re-ponie, 
under the instructions of the court, was in the affirmative. 

The relator es:\mined on hi. on11 loel~alf, and the only wi tnes  
introduced, teitified in ~ n b ~ t a n c e  a5 follo\~q: I nns  horn on 
November 25111, 18.30, ill Halifax, and h a w  alnays lived tliere. 
I11 1875, I accepted the appointlncnt of na t chn~an  under the 
treasury departmeut of the lTnited States at T\Ta-liington City, 
before nhich time, except for a .Iiort interval, I had never been 
out of the state, and ven t  tlierc to perform it. duties. I con- 
tinued t!iereafter to pay my poll-tax in the county, and to votc 
there, as before. 1 +o voted in 187 6 :111tl IS iS ,  and propowl to 
vote in ISSO, but the \ ote nas cliallengcd, and before the mat- 
ter &as  decided, the time for g i ~ i n g  in bnllctl by Ian expired, 
and the vote JTas not given. I n  1882, I again voted, after :i 

challenge. I have uniforinly ],aid niy 1x111-tax, and was never 
abqent from the county for twelvc ~ilontlls at one time, al~vays 
spending here the one nioiitli's \ ocation from scrt,ice annually 
a l lo~ \ed  I)? the depnrtment. 

T h e  plaintif 's coun~c l  ~ x o P o - ' ~ ~  to i n q u i ~ e  ~illctller the \r i t -  
nebs, in accepting employnient n t  \Tr,shi~igton, or afternard<, 
intendcd to ahandon hi5 l io~nc i l l  this -t:lte. To this the defen- 
dant  made objection, wliicli n a s  o ~ e r r n l e d  :icd t l ~ c  witness per- 
initted to w y :  "I did not. I considered Sort11 Carolii~a 111y home. 
I ha\ e never offered to 1 ote oy phit~ p l i - t : t s  cxIse\rhere. Tlie 
house in Halifax occupied 113' rily ctep-mother nas providetl by 
me for her, before and qiuce lny father'. dca t l~ .  T t  i. renteJ, 
but I own 1w1 estate in tllc  count^-." 

T h e  crosc-examination developed tlic f;,regoiag testimony 
more in detail, b11t n i t l i o ~ t  any i~abtant in l  repugnance: :ind the 
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nitness added that from Ju ly  to October 13, 1875, he war eni- 
ployed in the navy-yard near Korfoll;, and proceeded tlience to 
TTashington, ~vhere  he remained in the government service, 
interrupted by occasional returns to Halifax, as b ~ f o r e  shown, 
~ m t i l  the last of December, 1882, when his eniployment ceased, 
and early in the next month lie returned to Halifax. 

The  tlefend:i~lt asked an instruction to the effect that the plain- 
tiff had not slionli an actual boner. ,Me residence in the state, and 
that being a single man, sleeping and boarclil~g at  SYahiugtou, 
during his stay 311d wliile acting as \vafchrn:~n, lie m s  not mean- 
wliile a resident of tlic State within the meaning of the constitu- 
tion, and that, accepting his statement as correct, the jnry should 
respond to the issnc in the negative. This  instruction IT-as denied, 
and H i s  Honor proceeded to charge thus : 
*I ~.)erwn's resiclencc is his place of clomicil; the place where 

his habitation i~ fixed, without any intention of removing there- 
from. Residence, 3. used i n  thc constitution, r n e a ~ ~ s  a rlomicil 
in the county and state. As long as a party has the c ~ n h u s  
wce~tewli, no length of resicleace elsewhere will change the 
domicil. I n  order to \uc11 change t l~e re  must not only be an 
act, but a concnrrent intention to !nal;e it. I f  the jury believe 
that  the relator w:i+ horn iu Halifax i n  1850, aud there had his 
fixed abode nutil 1875, ~ r h e n  he accepted iervicc under the 
depal-tment a t  Wa4iingto11, and \vent there to enter upon it, and 
remained for the period n~entioned, returning once or twice a 
year on leave of absence., voted a d  paid taxei to the county 
and tolcn arltl~oritiei until .January, 1883 (erroneously written, 
as n e  suppoce, 1882), when lie came back to the county, where he 
ha. since remained, n ith no intention of abandoning his liome 
in H a l i f a  or rn:d;iiig a new home in TI-:jahington, then the iqsuc 
i l i o~ l t l  bc fouud ill favor of the relator. 

T o  the refr~ial  of t l ~ c  court to give the initructiolls a.lied, and 
to those given inqtead, tlic defenclant cscepts. 

The  jury retired on Tuesday night of the iirjt week of' the 
term to consicler tlieir verdict, and twice came. into court for 
further directions, ancl once to announce their diiagreerne~lt. 
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Sga iu ,  on Thursday, they came into court to announce their 
inability to agree upon a finding antl to ask for a discharge, one 
of the jurors stating that he had been sick and feeble and the 
jury vere  in an uncomfortable room, but that he could stand it 
as long as aayborly. Thereupon His  Honor ren~arhed:  do 
not Itnow what is the cause of your failure to find a verdict in 
this case, nor do I care to kuow. But if your f ~ i l r ~ r c  i~ a r v i l f ~ ~ l  
disregard of my instructions, you ought not to ask any favor of 
the colirt. I will itate that the coult evpires by limitation (111 

Saturday night nee]; a t  I h ' c l o c k .  I dirccted the sheriff to 
feed you and to move you to a room where you can 11avc conl- 
fortable fire. He has done so. 1 v i l l  still clo anything in ]I]?; 
pooer to render you conlfortahle." 

One of the jurors stated that the jury wantctl to qee tllc tax list, 
whereupon a discu~iion qpruug u p  betnren the opposi~ig c o w -  
sel, the plaintiff'- counsel conbenting and the defendant's coansel 
objecting, to the papers being carried out to the jury-room, and 
thereupon the court interpowl and reprcqsetl the altercation, 
~>emarking that as the registration 1,oolis were only oKered in 
evidence and not read or shown to the jary, he i l~ou ld  not now 
let t l ~ e  jury have them, uniesi nit11 c o ~ s m t  of co~~nse l ,  mi l  
added: " I f  the j u r y  believed the tc.;timony of the relator, he 
has made ont his case." To ti~ih ruling antl thi, part of the 
charge the deferldaot also except-. 

F r o m  the jrldgtnellt rendered ott the verdict tlte t l c f e ~ ~ l a i ~ t  
appeals. 

SMITH, C. J., aftcr stating the above. The  essential qnc3tion 
presented upon t11c record ii as to the proper interpretation of 
the words ubeti i n  the consti t~~tiou,  i n  the clause defiliing the 
qualification required of clectors and pcrmni holding oflicc. 
Art .  VI, $$I and 4. 
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Section 1 declares tha t  "every ~ n a l e  perso11 born i i ~  the Uni ted  
States and  every male person ~ l i o  I l n q  been ~ ~ a t u r a l i z e d ,  twenty- 
one year- old o r  upwards, who shdl have resitled in  the stntc 
tzoeluc months next preceding the dection alltl winety dtrys i7a the 
cozinty i n  wllicll lie offers to ~ o t e ,  sliall bc: cleerned a n  elector." 

Section 4 declare5 tha t  '. every i oter, escept  as hereinafter pro- 
vided, shall be eligible to  oirice." T h e  exception+ a n d  other  
qualification, a n d  restrictions elsewhere containetl in t h e  consti- 
tution, are  not material i n  t h e  present inquiry. 

Residence, ns the  word is used in this s c t i o n  in defining poli- 
tical rights, is, in onr  opinion. ~-qer~ t in l Iy  synonymous with donii- 
cil, dcaot ing a pei.manent a; tlistingt~isl~ecl f rom tl temporary 
dwelling-place. There  rn:ly bi? n resi(1ence for a specific purpose, 
as  : ~ t  s ~ i t n m e r  or w i n t c ~  reiorts, or to  acquire a n  education, o r  
sonlc a r t  o r  skill  in \vh ic l~  the  niliinlrs rcce~tencli accompanies the  
whole period of ahseoce, ant1 tllis is consistent with the  retention 
of  t h e  original a n d  permanci~ t  honle, with all  its incicleiital priv- 
ileges and right.;. Dolnicil is :i legal word a ~ i i l  differs ill one 
respect, and p e r l ~ a p s  in other<, in that,  i t  i t  uever loi t  until  a new 
one is acquired, \vliile a pel-ion may cense to reiicle in one place 
and have n o  fixed Iiahitation elqev here. 

T h i s  r ~ i l e  as to  d o n ~ i c i l  is Imsetl upon t l ~ e  nece-sity of 11:lving 
some place by who-e 1:iu.; ill case of (Tenth the  personal estate 
mrist be :id~iiinistered. 111 defining political immunities, 11ow- 
ever, both tcrms indicate a pern~anent  arid retained home. 

Thuq, ~.eniarl;s GA~TOS, J. " B y  a residence i n  the  connty, 
the  eon~t i tu t ion  intcntls n clomicil in t l ~ a t  county. T h i s  requisi- 
t ion is not wtisfietl hy :I ~ i + i t  to  the  c o n ~ ~ t y ,  whetlier for  a longer 
o r  a shorter term, if' the stay tllc,.e 6e.fu1. CL t e l ~ 1 ~ ~ o ~ * n ~ ~ y p z 1 1 y 3 0 ~ ~  and  
wit11 the design of leaving the county u-hen tha t  p u r p o v  i+ 
accon~pliehed." Aoberts v. Cannon, 4 Dev.  & Rat.,  269. 

Domicil i i  defined X r .  Justice STOI:Y, as  "t11e place 11-hcre 
a person live? or 1 i a ~  his lio~ne," that  i,, as 11e adds, where one 
has his true, fixed, permanent llon-te and principal eitablishment, 
ancl to  ~vhir11, whenever lie is ah-el~t ,  11e has the  intention of  
returning. Conf. Law., 541. 



The  p:eselit constitutiol:, in requiring a previous residence i n  
thc state and cou~ity as n condition in conferring thc elective 
fral~chisc, did not inteutl to deprive its ow11 citizens of their priv- 
ileges, as srich, nLe11 they left tlic htntc and rebided temporarily 
beyond it, limits, wit11 a constant purpobc ti) retain their lio~nes 
ancl returii to them \vhen the ohjccts which called them away 
nere  :ittainecl. This c1au.e  neet ti rnol.c cqecially the c:lse of 
inconling perwn-, 11 110 nre not permitted to exc~ci ie  political 
rights until nftcr they Il2vc 11een it1 the state and county h r  the 
prewribed periotl. 

S o r  ha?  the iectioil of' thc net of' 1876-'77, cli. 272, regula- 
ting election<, aiiy applicatio~i to tllc p reml t  i lqniry.  Aqide 
fro111 quc~t icns  of its compatil)llity v i th  the conqtitiition, if capa- 
ble of hearing tile conitrnction given it in the argument of def'en- 
dant's counsel, wetion eleven tloes not nndertalx to tleclarc what 
sliall conqtitutc n ~e&lence, a; a qualific'ltion for voting co n-iuch 
as to designate the precinct, ~ ~ 3 r d  or ~ I R c ~  of v o t i ~ g  in TT hicfi :I 

qualif i~d elcctor i; to tlepobit hi5 ballot, and  thiz to prevent 
fraudulent voting. - 

Applying then the term u.;etl in  the con~titution as,indicating 
a residence, permment ancl fixed, to the f x t s  testified to by the 
relator, tile conrt n a i  fuliy wdrrniitcd i n  saying to the jury that 
if they believe,l the \T itness ( the plaintiff) he 1,::il made out his 
case. 

\Ye are not prepared to $ 3 ~  that a protrxtcd reqidenct abroad 
of one engaged i n  thc ordinary buji11e-5 of life, a n d  with no 
liome it] the state, is consistent n i t h  the idea of :t reqidence here, 
and can bc controlled in its legal tuniequences by n lriclden pur- 
pose in tlie niind not to abandt)n 11is citizenbhip; but, upon the 
fJcts of this case, n e  think tlie relstor'q constitutional residence 
remains unclianged, an(1 J ~ O I I C  of his political right> a.i a citizen 
here have been Ioit by his employment and temporary residence 
a t  l\Tashington. Xot only does the relator swear to his continu- 
ous intenti011 during liis :~bsencc, but liis conduct in paying liis 
taxes ant1 caiting liis votes, ancl io frequent returns to the home 
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of his step-mother as to his own, is consistently ill support of 
that intention. 

W e  discover no elror in permitting tlie relator to teitify to 
his intent, for i t  ib a material element in the inquiry a. t o  his 
l~ahitation and I~onle. State v. lfing, 86 N. C., 602. 

Xor  is there any ground for co~uplaint  in the refusal to give 
tlie directions requested by the defendant's counsel. 

The  only remaining exception, necessary to notice, is t h t  talien 
to the declaration of the court ahont kecpiug the jurors together 
until they agreed upon a verdict, or until tlie expiration of tlic 
tcrm; and to the last i~~s t ruc t ion  as intimating all opinion upon 
the proof., in violation of the act of 1796. 

T h e  conduct of judicial proceeding, mubt be left largely to 
the discretion of the presiding judge, and it nn5 certainly proper 
to impre,% upon t l ~ e  juror? their duty  in endeavoring to collie to 
a n  a g r e e ~ ~ i e ~ ~ t  after a clear and distinct exposition of' the law as 
to what constitutes n residence, as 3 ~o~~s t i tu t io l i a l  prerequisite to  
filling a public office. The  f x t s  testified to \\ere few and sim- 
ple, and while the iutiinatiol~ of confinement together till a con- 
clusion na ,  reaclicd tilay have exerted some coercive illfluenee 
over the 111i11ds of the juror., 11e n a s  but exercising a discretion 
r e p 0 4  in him by law nit11 a r icw to the ending of litigation. 
H e  could refnsc to d id l a rge  the jury  m long as, in his opinion, 
there \ \as a reasonable ground for expecting a verdict, and this 
is about the in~por t  of his nordb; and this n a s  accompanied by 
the amlrancc that they sliorild be conifortal)ly l)ro\ided for in 
the ~neantime. 

Xor  does the final instruction conwy any opinion as  to the 
weight of the evidence or thc facts fhuntl nnder the inhibition 
of the act. The  instruction uas  entir$y appropriate that if the 
relator's statenlents were believed, leaving the credit due to be 
given by tlie jury, the relator's claim had been ~ n a d c  out, and 
the response to the iisue ilionltl he ill his favor. The  case of 
,17ctsfi v. 17JOrion, 3 Jones, 3, is cli41nilar, and not an authority 
for setting aside the verdict npon this ground. 



There  is n o  error, and t h e  j u d g m e ~ ~ t  below  nus st be afirrned. 
U p o n  this tlecisioli being made 1;nown to t h e  county col-nniis- 

iioners, x e  aszumc no obitaclc n i l l  be interpoqetl to the  plaintiff'q 
admi.-ion to  the  vacn t td  office. 

S o  error. . \ f i rmed.  

iL it~uiri!~iiiiis wil l  n o t  lie to induct  one into c8fice: d u l . i ~ ~ g  the pendeury of an  
appeal i n  quo zi.c!wcmio between the same parties. T h e  j ~ i d g m e n t  of tlie 
conrt 1:eiow i n  f a r o r  of t he  1)laintiff' is suspended by tlie appeal  nnd the 
tit le to tlie o f i ce  undetermined. 

i~Tlctlxoe v. Si . i .o i l ,  6'9 S. C., $1; Idrr v. L?,YXIZ, Ib., 125; Perry v. l i q p c r ,  71 
S. C., 3 8 0 ;  Skiniro. v. l ~ l c t ~ ~ t l ,  87 X. (:., 168, cited and approved). 

Smrrr, C. J. Af te r  the  ndjudication i u  the  superior court in 
the  ~ c t i o n  iustituted hy the  plaintiti' against the  incumbent of  
t h e  oifice of register of deetiy amoving liini therefrom, a n d  
declaring t h e  p!aintiff ~n t i t l e i l  t!lereto, and  from nhicl i  t h e  
defendant  bad  appealetl to thiq court, t h e  plaintiff laid a copy of 
the record of  the judgment  hefore the  county coninlis~ioners, 



and offered to take the  oath ant1 g i i e  tlic bond required I)? law,  
in  order to his Induction. T h e  to lumi~i ione i ,  refuzed to act in 
tile premises, upon t h e  grouad  that  tlie co11te.t in  regard to  the  
officc mas ';till pentling, an11 the r ight  of t h e  l~lnintiff et unde- 
t e r l n i i ~ ~ t l .  

T h e  p la in t i f  thewupon l ~ i o u c l l t  t l ~ i *  actioil againrt t l i ~ m ,  and 
in hi. colnplr~int tlrniaiitlq :L n rit of' ~ i z n n c l n m ~ ~ c  to c o r n i d  tliein 
to admi t  h i m  to the  offjce. 

U p o n  the Ilearing of  the  : ip l~ l ica t io~ ,  Hi, H o n o r  declined to 
order thc ic.uc of the  u r i t ,  and  f'1on1 this  rul iug t h e  plaintiff 
appeal-. 

T h e  only q u e 4 o n  11efi)re 11, i. :I- to t l ~ e  efTect of' thc  appeal 
upon the  judgn1ent in the  coui t below, and w l ~ e t l ~ c r  thereby al l  
fu r ther  1)loceeding-i for i t i  enforccn~cnt  are  wrpeadetl,  o r  i t  
remains still  in  f'orcc alitl n a r r a n t s  the  present application. 

T h e  action to iecover the  u\nrpetl ofice, 2nd to which thi?  i. 
i ~ i b s i d i ~ ~ r y ,  +eetn. not to be provitlecl for  ill tlie kcveral sectioni 
of  the  Code (304, 303, 306 and 307), ~ t h i c l i  prescribe t h e  nntler- 
t ak ing  to be given, a:ld tlie acts to h c  done, in  order  t l u t  tlie 
appeal .illall operate as  :i sz1perset7cns i n  the  case. 

Execnt ion is  stayed on coinpliance nit11 the conditions men- 
tioned, \\.hen the  j u d g i n e ~ l t  directs the p q m e i l t  of' money (6304); 
or  the  : 1 4 g n m e n t  or delivery of' tlocnment? or ~)c rsoan l  property 
(t305); o r  the  eyecution of a coilreyalice o r  other instrument  
($306); o r  the  d c  or  delivery of poqw+ion of real property 
($307). T h e  judgment  in  n proceeding to recover poswssion of 
a n  uwrpecl office, i, sclf-executing, a n d  ol)eratcs itself 2- ouster 
of' the  clcfei~dant, requir ing n o  fnrtlier a ~ l  fiila! ~ ~ r o c e -  to  rel1- 
der  it  effectual. 

I t  is not, t l~erefbre, einbraccd in ally of the  recited cIan<ei, ant1 

has removed t l ~ e  defcnclant iiotn i t l~standing his :~ppea l ;  in  which 
case, nmlr1amu.s i3 the  appropriate remecly against t h e  commis- 
sioners refusing to act up011 tile application for  adn~ission,  or t h e  
judgment is wca ted  or  iaspentled by tlie appeal. 
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U ~ l d e r  the former practice c r e r y  appeal h n d  TI-a~ to secure 
thc  frui ts  in ful l  of thc final judgment  i n  tile :ippellate court to 
t h e  appellee, i n  case i t  n a s  there affirmed, and  the  cause was itself 
removed to t h e  appellate court.  So  i t  lini been rcpeateclly he ld  
under  the  system provided in the Code. Bleclsoe v. ,I7in.on, G9 
S. C., 81 ; Ider v. B,.ozon, Ih . ,  125 ; P e r r y  r. T7yy3~r) 71 S. C.) 
380; ~Skirzner r. Bland ,  87 S. C., 168. 

TITe d o  ilot feel a t  l iberty to  depart  from thew authoritie;, a n d  
especially i n  a proceeding in rcgard to  ~ r h i c i ~  the Coclc is silent 
upon t h e  point ;  and in accordance with them, the comtnisioaers 
were ilot i n  default in declining to admi t  the  plaintiff to t h e  
office p c ~ l e t z t c  l i f e ,  a d  the  quit for  the  peremptory n~aud:lte is 
l~ remature .  

W e  assumc tha t  t l ~ c  con lmi4ouer ,  n l i e i ~  a p p r i v d  of  the  
decision of this court i n  the action to test the co~lflicting claims 
of t h e  parties to the  office, will proceed a t  once to pa>s upon t h e  
plaintitYs bond and permit him t o  qrtalify according to law. 

K o  error. Affirmed. 

1. The  plaintiff v a s  elected an  alderman of the citv of Raleigh, and excluded 
by a resolution of the defendant hoard from acting as a member thereof 
and his seat declared vacant, npon the ground, that he held "an office or  
place of trust or profit" under the United States government, a t  tile 
time of his election :s alderman, and was therefore ineligible under the 
constitution ; Helcl ,  that the action of the defendants was not warranted 
by lab\.. 

"Mr. Justice ~ ~ I X L R I M O S  having hecn of counsel, did not sit on tile hear- 
ing of tllis case. 
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2 .  h municipal body cnrinot deprive one of it.; n~embel.* oi' [:is l h c e  for 
causes, affecting his  ineligibility, that  existed at  the time of his election. 

3. But where, in  s i ic l~ case, one is removed ant1 his inccesior elected and 
inducted in to office under a power given to fill ~acanc ies ,  such snccessor 

holds under color of competent authority, and i s  a d e  ,facto offcer : and 
the  plaintifi, being the adrers? claimant, cannot be reinitutetl hy i m l -  

t l u i i ~ ~ ~ s  against the defendants, b u t  Inlist resort to r j i ~ i ~  IL . (WIY~IZ~O.  

C'rrm, AGTIOX i n  u l~ic l l  :lpplicatioii i-. lilntle for the \vrit of 
manclamis heard at June  Tcrim, 1883, of Ty ITiE Sripcrior c'ourt, 
before PldQx, J. 

T h e  plaintiff was clectctl an a l t le r ran~~ of tllc city of Iinleigli, 
and aiketl to he restored to the oficc f ~ o m  n11icl1 Ilc Mas 
removed by the tlefenclant.;, h u t  the court, hein? of opii~ion t l i ~ t  
T. J. Baihfortl, n h o  had I m n  elected I)? tlle board of aldermen, 
in  place of the plaintiff; va-.  a necesary party to the wi t ,  and 
that  the question of title to the ofice vas  r a i d  by the plcad- 
i n g s a i ~ d  evidence, refused to qrant  the ur i t ,  and the p1:iintifi' 
appealed. The  f x t c  arc sufficicntlv -ct ont in thc opinion. 

SMITH, C'. j. Tlir  plaintiff' na5 cluly (elected :') an :tlder~u:in 
from one of tlie wards into wl~icli tlie citj- of fRdeigh is tlividetl, 
took the oath of office before tlic mayor ant1 \ \a> present TT it11 
his associate inembers of tlie board a t  three iuccessivc rueetingi 
of the body. A t  the third session, heId ou J l ay  15, 1Se3, the 
plaintiff being present and occupying his seat, as he had I~itlierto 
done without objection from any source, a reiolution n-as offered 
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by one of the alclernren (the transcript of wliich was not intro- 
duced on the trial), vacating or declaring vacant the plaintiff's 
seat by reason of his incompetency in holcliag an office or place 
of trust under the government of the United States, at  the time 
of liis election, ~nc1 since. The resolution was put  to a rote 
npon a call for the previous question, and, upon a refusal to 
licar the plaintify, was declared by the caiting vote of tlie pre- 
siding officer, tlic mayor, to have psssecl. Nor v a s  thc plaintiff's 
usme called iu calling the roll, nor he allowed, though clenland- 
ing the right to votc upon the passage of thc  resolution. After 
the plaintiff's ejection, the board proceeded to snpply his place 
by the election of T. J. Bashford under the provision of the city 
charter ($20) for filliug a vacancy, and the plaintiff h x i  since been 
cxcludecl from acting with ilre body to wliich I I C  had been 
elected. 

This succinct statement of f x t s  connectctl with the expul~ion 
of the plaintiff and the admission of said Bashford, as his euc- 
cessor, suffices to present the qaestioo, whose solution, in our vien, 
is decisive of the caic on appeal. 

The  proceeding is by wzunda7,zus to compel the restoration of 
the plaintiff to his ofrice, and against the city of Raleigh ancl 
aldermen by name except the said Bashford, n ho is not made a 
party, either in person or as a member of the hoard. 

JT'ithout pausing to animadvert upon the very irregular and 
summary method adopted to expel a nieniber from his seat with- 
out a hearing ancl the suppression of all tliicu4oii of the pro- 
priety of the contenip1atc.d action of tlie board, while there can 
be no serious doubt of the right of a corporate body to vxa te  
the seat of 3 corporate officer for adequate causes arising subse- 
quent to taking Iris seat, qince the case of Rex v. Riclznrrlson, 
1 Burr., 539, decided by LOED MASSFIELD and f'ollowed by 
numerous others, me have been unable to find auy precedent for 
depriving a member of his place hy the action of a n~unicipal 
body of wliich he is a member for any pre-exiqting impediment 
affecting liis capacity to hold the office. 015 the o t l ~ c ~  hand the 
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w i ~ e  eminent jtidge in  passing upon the suficiency of a return 
to a ~ ~ u z c l a n ~ u s ,  says: " I t  is admitted that they (the Mayor and 
Burgeqses of Lynn,  the tlefenrlants), could not reinure for mint  
of an original title"; and again, "the cluenesq of tile election i i  
immaterial, for the corporation coalcl not judge of tile title" of' 
the party prosecuting h i i  right to  the place. IGny v. Ly:m, 
Douglas, 85. 

do in LORD B ~ r r c s ' s  case, 2 Strange, 81'3, the court iay that  
a. pan-er of amotiou is incident to a corporation according to 
:nodern opinion, and this eserci-c of inherent corporate authority 
in the cases pointed out by LORD JIAS~FIELD in Rex v. Lyizii, 

may be essential to attaining the ends for wllich the c o i ~ ~ o r a t i ~ n  
wis formed. ,111gel and Ames, Corp., 6423. 

" T h e  power to remove x corporate officer from his office for 
reasonable and just cause," cays Judge DII,I~OS, "is one of thr  
cnnilnon lam incidents of all corporatious." 1 l lun i .  Corp., $179. 

The board of nldcrmen, t11ns p o ~ e s s i n g  the poner under cer- 
tain circumstances to vacatc the scat of one of their number 
(the orcasions for doing nllicll, and among then]-conduct on 
his part in opposition to his oath and duty  as a corporator, are 
mentioned hy LORD MA~SFIELD),  have cl~open to remove the 
defendant for tile assigned reason of his incon~petency under 
the constitution to occupy the place, 11e a t  the time of his clec- 
tion holding the appointment of' janitor or custodian of the 
court-house of the United States in said city, and to elect and 
put another in his place, who has assumed to act witli his asoci-  
ate men1l)ers and been recognized by them as the lawful incum- 
bent in all their s~lbsequent oficial transactions. H i s  successor 
having been thus inducted into the office under color of conlpe- 
tent authority, even though the aniotion of the plaintiff was in 
excess of the power conferred in the charter,  become^ an officer 
de.facto, and his co-operating acts in the body are as effectual in 
their relations to others as if he had filled the place de jure as 
as  wejl as de facto. T h e  charter confers authority upon the 
board to fill a vacancy when ally occurs in their body and they 
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must  deteriuine the  esisteuce of' the  vacancy ill order t o  tlic 
exercise of' the po\ver of supplying i t .  

CJII the plaintiff tllen avail himself of the renledy by wri t  of' 
mnncln?i~ns again-t the  nrong-doers and  obtain the  ouster of t h e  
present occupant :md t h e  restoratioll of the  o%ce to himself' with- 
out  t h e  presence. in the  action of the  allegctl u w r p e r ?  

I n  our opiniou, the  plaintiff mi-conceives t h e  redress, a n d  the  
mode of obtaining it pro\-idrtl 1)y law. A\ ~ n o n t l n n ~ ~ i s  i- appro-  
priate, u h e n  tiitre is no u \urpa t io l~  I)?- i~notkier, ant1 tlie end 
sought i; to compel those who o n g l ~ t  to admit, and  refuse to  
admi t  the  person entitled by law to  fill the place, to perform 
their d u t y  ill thi* behalf ;  and  t h e  n rit  may he g r ~ n t e d ,  snys A h - .  
WILLCOCK, ' (  ~ I I C I I  p o  I C C G I ' I ~ ~ L ~ O  doc- not lic, a l t h o n g l ~  thc office 
hr already full,  as otherwiw, i n  many cd-e-, t h e  applicant ~ v o r ~ l d  
be withorit ~,emetly." Dil i .  M u n .  Corp.. $78 .  

,lfinrlnnzuc m:iy he so~1g1:t to compel tlie city coaucil to a t l n ~ i t  
:I conneilnian drily clectrtl to  that  ofGcr. Sttrtc v. Rnh7car1, 3:: 
S. J. L., 111, cited hy Dillon ill \ection 67'3. B u t  as t!~ib writer 
r e o ~ a r k s  ill tile n c s t  scctr'on, 680, .'tile x1,jutlged caies in tiii. 
country agree that  qzio ~ i ~ i t - m n t o ,  or XI i~~f'ormittion or l ~ ~ * o c e e d i ~ ~ y  
in the not?uc o j  n quo ~ ~ ( o ~ t m n t o ,  i i  tiic appropriate remcciy, wlien 
not cl1a11ged lay cliarter o r  statute, fhr  all u \ u r p t i o n  of a m ~ ~ n i c i -  
1x11 franchise, as  well as ibr unauthorized usurpations a n d  i n  trn- 
sions into ~ i iu r~ ic ipa l  offices"; a n d  the  author  proceetls: '(If' 
::nother is conimissionetl and  i n  ac:trial tliscli:t~~gc of the duties of' 
t h e  office, L:n adver ,v  cnlainiant to  the  officc is not o~titleti  t o  n 
mantlnmz~s,  but ,mzist .r.esoi.t to qzro .tccwmrtto." T h e  \vrongf'~il 
occupant n ~ u s t ,  howerer, l i a rc  entered 1111der m!or of authori ty  
and riot I)e :i luerc 11siirpel., ill tlic rc.;tricted >ense of that teriu, 
to 1)ut the  riglitful c.laimant to the  nccer4ty of n ~ . c i o r t  to thi- 
remedy. 

I n  thi- state, the  n r i t  of  y i o  icnrtmzto and p r o c e c d i l ~ g ~  1):- 
information in the nature of p r o  zmrxmto ,  are  al)oli4ml, and 
the remedies nliicli tlieze f o r ~ ~ l s  formerly furnithetl C L I I  br 
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ohtaincti 111ider special provisions j r~ade by  statute. C. C. P., 
436% ,:L srrbstantial re-enactment of IX  ASXE. 

It is expressly declared i n  section 366, that  an action may  1)ci 

brought by the  a t t o r n e y - p e r a l  upon his ow11 inforn~at ion or  ou 
the  complaint of any  111-ivate party against offenders, " w h e l ~  any  
person shall milrp, intrude into, o r  1111la~f~d1y  hold or esercise 
a n y  pl~b'lic office, civil o r  n~ i l i t :uy ,  o r  a n y  franchise withinethis 
state, o r  a n y  office in a corl)oratioli created by the  authori ty  of 
this statc." 

T h e  statute proritles thus  m i l  i n  subsequent scctioi~s for the 
f'i~llest relief tn t h e  riglitftd claimant, against L U ~  i ~ r ~ l : ~ ~ ~ f n l  intru-  
sion, a n d  therehy dispcims wit11 t h e  need nf recourse to other 
prowess, unless tilose r e c j n i d  to illduct, still refuse to  d o  eo, after 
t h e  arnotioll of t h e  intruder  by tlic judgment  of tile coilrt; :rnd 
then tllcy may he co~npelletl  to proceed in the discharge o f t h e i r  
tluties. As the  statutory remetly is ample, so \vherc i t  c2in bc 
had a1id made effectual, i t  is tlrc only nlocle of deciding t h e  con- 
f l ic t i~lg c l a i ~ n s  to office I)y an ac?jndication hetween the contest- 
i n g  parties. 

I n  ITTozc'ertoi~ v. Tote, i j G  K. C., 231, this co:irt renlnrkeil that  
< < supposing the wri t  of mnv,rlcrmz~s tn be the  proper remedy, 

~ohich  7ce do n o t  coilcede (C.  C .  P., $$36G a n d  367)) tile proceed- 
i n g  TVRS not properly i n i t i t ~ ~ t e d . "  

T h e  d o i ~ b t  iriti~liatccl is reiolretl ill tlie subseqnent c ; m  of' 
Uiouvz v. Tt! l . i~~i ' ,  TO S. @., 93, \\Irerein, after nil elaborate tlis- 

C I I S S ~ O I ~ ,  tlie court, Rssr.>r,  J . ,  delivering the  opinion, thus spe:lk: 
(i Is  t h e  plaintiff' l)roseenti:~g his claim b y  the  r igh t  forni of 

actiou i X c m d i ~ m ~ r s  is :L proceeding to compel a tlefeildant to 
perihrrn :i d u t y  which is owing to t!ie plaintiff; and can he main- 
tained only on t h e  g r o ~ ~ n t l  that  tlhe relator has  a present, clear, 
l rgal  riglit to  the til ing claiinetl, a n d  tha t  i t  is tile du ty  of the  
t lefei~dant  to  render i t  t o  !rim. If it appears from tile con~pla in t  
that  t\vo persons a re  cl:~imillg the s:lnre d u t y  adversely to each 
other  against n third party, thc  writ docs not lie; Torn. I,aw 
Dict.  Xai~dnmzrs;  Rnr r .  1 G 2 ;  and  tha t  for  thc p1:iin reason 
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that  the  titic niust be tlecide[l between t h e n ~  hefore tlte defeiicla~lt 
can 1 ~ 1 1 0 ~  to 1~110ill the  d u t y  or t!iing is dtic." ''' * "' " T h e  
q u w t i o ~ i  of tit le is p u t  directly in issue, and \\-Iten tirat is the 

appended note to .-evcrsl tleL*iiions nliicll l i e  Itare looked into 
and find !~ut one (JIP),~. v.  Jicilges, ctc., 3 Hen, ik 11. (Tia.) I), 
f~11ly su.taining tiir  tes t .  111  a ret i i r~l  to the rille to show came 
why n amndnnius shou!d not iesue to  the  ilefenclants to  admi t  the 
plnint iff '  to  tlie of ice of clerk of tlie said tlistrict coart,  whereof' 
the t l c f ' m d a ~ ~ t s  \yere judges, i t  : ~ p ~ ~ ~ ~ c d  tha t  t h e  p la in t iFpro-  
tlnccd o u  t h c  first t h y  of  t h e  scssioii t h e  cvidencc of his  appoint- 
wetlt niltl !lis ta!cing the  prcscribctl oath, but diil not tender :L 
suEicient I~oliil a s  rccliiired i )y law. T h e  conrt therertpon ap- 
pointed a n o t h w  in his stead, who a t  once proceecle~l in  the  dis- 
charge of his official cluties. Four (lays thereafter tiic  lain in tiff' 
ofreretl a suficient  1)ontl and mas rcfilseci admi t ta~ lce  to t h e  office. 
T h c  n~a i ld ( (71 l l l~  IKIS tlicn aqkeil a i d  the rule to slion. cause ordered 
to issue. I t  was lrclcl that  the plaintiff was ilot requiretl to qual- 
ify on the  opeuing of tlre court, and was in t ime in n;:iking Ilk 
application af termrcls  according to the  statute. Pi1 answer to 
t h e  ol~ject,ion t h a t  the  incumbent  ougllt to have 1)ecu served with 
riotice of  the  1)untling motion, TI-CICER, J., savs " i t  \,.as properly 
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a m \ \  erctl that  t h e  return slion q he  11ad notice, beillg a t t e ~ t m l  bey 
him, a n d  the  record s l ~ o w  lie did appe'lr i i l  the  general c o ~ ~ r t  as 
a party autl coii~erit  to thc  ward of a commis4on to taLe clepaj-  
tior~s? 'Phis tlcciGon may iind s a p j ) o r ~  ill t h e  e x c e p t i o ~ ~ a l  fen- 
tures of  the case, the ofice I ~ e i n g  ri~itler t11c direct control o f  t lw 
court, SO t!mt fu l l  relief' cirultl be ailn~inisteretl  with a d u e  regard 
to  the rights of  Lotli c o n t e ~ t a ~ i t * .  Tlie ~ n c ~ ~ i d n i n u s  is held a pro- 
per lemedy in t h e  case, among otlier rensolis, l m a u s e  the  r i g h t  
to proceed by n q u o  ztcc~.?~nnto i l~fhrlnat ion is not guaranteed to 
every citizeli a n d  can only hc prosecuted by  leave of t h e  attorney- 
general. 

B u t  our  qtatute ($266 of C.  C. P.), benliug the title, "action 
t11jon iul i~rmation or complaint of course," w m s  to conternplate 
the  action as olie o p i  npon the  complaint of ally private party,  
a n d  if i ts imti tut ion a.: a remedy for n violated civil l iglit  i, left 
to the  discretion of tlie attorney-general (and TI& are  not ready 
to colicwle an  arluitr'1ry dim-etiou i n  tlic matter), n e  must :iwIlne- 
t l ~ n t  ill c~ er,v proper ca-c l l i i  consent o11 prol)er t e r r ~ l i  \I ill be 
glveli. 

Thi. 11 '1- tlic nicthoci ci procctlure adopted in Ciowi v. Tf'iG 
ho,j, T I )  S. C., 135, i there the  dcfei~clant ectcred into the  o f i c e  
of jntige by I i ~ t u e  of' at1 election a u t h o r i ~ r d  hy a n  act of  the 
leg1slat1:re to fill an ultcxpired term, :mti i t  n a i  s u ~ t n l ~ c d  al though 
the  ztatutc Tias in  violation of  thecoii.titution a i d  a11 t iom u n d e r  
its banetion n n ~  a l ~ s o l u t e l ~  null.  T h e  controvewy n n s  bctweelr 
nu oEcer  tlc,jure :mil o11e r l e j ~ c t o  i l ~ i  thi- nas  rccojrnized a? tllc 
legal inethod of determining it. 

W e  do not propose t o  inquire  n l ~ e t  her t lir ofice o r  pl,~ce heh? 
by tlie plnii~tiff a t  the  tirue of t h e  election and  since i.: :ln .'ofEfielc 
or plncc of t ru- t  o r  plofit'' r\ ithiii t l ~ e  meaning of the  ronzti t ta-  

tional a ~ u e ~ i d n ~ e n t  of 1875, 11 11icll i~ bu t  the  reqtorntion of :t c lauw 
containell i n  t h e  a:lieudn~c!it. lnadc in tllc constitution o f  1832 
~ n d  omitted in  tha t  of 1868, for it is n o  easy ta11\ ti) 1'1111 tlie diu-  
c r i m i ~ h ~ g  l ine which >e lmates  such office; and places f rom 
eu ip loyment~  i n  the puhiic sewice which are  not emlnraced in 
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those ter lw.  S o r  will we consider how fa r  the court should g o  
in reillstating ill office, one iinpropcrly reniore:l bu t  ~ I i o  may  
appear  di*al)led :~nd for i~ iddcn  i)y 1 3 ~ ~  to l>osseSj i t  zn:l exercise 
its attachccl privileges a ! ~ d  r ights  in t h e  opinion of tlic coilrt. I t  
is cnough for us to see that t l ~ e  r ight  to the oEce  is drawn in 
q~tes t iou  and tliat one wlio entered i n  the  ib rm of' 1 2 1 ~  and is in 
the possession of' the  place dischnrgi~lg its duties is to  1)c afectcd 
Isp tlie decisioil \.i.itllont hnving ail opljortrinity to br: 1ic;lrd. 

I t  is certainly i n a t l ~ n i ~ s i b l c  to con~rn:lnti the tlefcndnnts to  
receivc tlic plaintiff into their bo:Iy withont ::t the same time 

1. - I n  "office or  place of trust o r  profit" must iilvolve the  cscrcise of func- 
tions aff'ecting the  [iublic, in  o ~ . t i r r  to render the  incumbent ineligible to 
l ~ o l d  3 s imilar  office or  place. r n t l e r  the  facts of th i i  case the  plaintiff' is 
not ineligible. 

2. T h i s  case diA'ers from the  preceding, in  the  fact, that,  after passing the  reso- 
lution excluding the  plaintiff nnd declaring his seat.vacunt, the  defen- 

"Air. Just ice  AIERRI~IOS: having been of counsel, d id  not sit on the  hearing 
of this case. 
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the  case the  plaintifF llns sought  an appropriate remedy for  his 
restoration to office i n  coercive measnres ngaiust thc  alleged wrong 
doers. 

A t  t h e  tirile of the electio~l and  since, lle 113s bee:] actiug under  
a n  appoint~uic:lt from the  treasury department  of the  Vni ted  
States, ant1 a t  n salary or conipensnt io~~ of s ixty c!ollars per 
nionth, as  n igh t  \ ~ a t c h m a n  of t h e  postoEce hui lding iil this city, 
to  g u a d  ant1 protect it  from depredation and  injury. T h i s  
*niployrnent, i t  is insisted, renderetl hi111 ineligible to hold ulider 
tha t  clause of  t h e  constitation, c:iiittcd i n  tile formation of t!tc 
constitution of 186S, and reil~serted l ~ y  an a ~ n e l ~ c l n ~ c n t  niadt: i n  
1875, ~ t l i i c l l  declnrcs that  : 

" S o  l'ersou who shall liolcl nny office o r  !)lace of  t rust  or 

profit under  t h e  Cnitet l  State.5, o r  ally tlep:lrt~rlc~lt thereof, o r  
y d c r  t l ~ i s  state o r  m y  o t l ~ c r  state o r  government, shall lioltl or 
exercise a n y  other  oflice or place of trust or profit under  the 
authori ty  of ti:is state, or bc eligible to :L , xn t  i n  eitlier house of 
the  general :~sscn~bly,"  with certain .csceptions not rnate?i:il to 
the prewfi t  inquiry.  Const., Ar t .  SIT', $7. 

I t  wac; upon thc  assrimption of' this i ~~co!~ipatibiiit?.tiit that  t h e  
board of altlermcn proceecletl in cleciaring t h e  office rncant ,  
bccanse tile person elected could  tot, ~111tle1. the   la^, hold it anti 
exercise tlie atiacliing franchises. There  is n o  impetl in~ent  in 
t h e  way of  t h e  plaintiff's restoratio~t to  his seat, even if  the  alder- 
men had jurisdiction in thc  premises, :mtl ]lad proceetled in  a 
regular  \yay to p s s  upon the  qnestion of' competc~icy, if his 
place as  watcl11m11 at  n i g l ~ t  is uot cm1)racetl i n  the  ronipiel~cn-  
s ivc a n d  s o ~ n c \ ~ h : i t  il~clefinitc t e i -~ns  i l l  \~.lrie11 the  tli.scja;~litic;~tio:~ 
is  expreset l .  l JTc  sshail not 111a!ie the  attempt to tlefine t!le pre- 
cise extent  of the  ~ v o r d s  cmployetl, after the  rtnpatisfktory e f f o ~ t s  

of t h e  counsel of  t h e  respective parties to do so; and we shall 
d o  a11 required in this appeal by :issigning tlie piacc Ircid by t i ] ?  

plaint iE on the  proper side of the line n-hich separates tliosc 
employments in tlic public service wlticll are, f'roul tllosc \v!tic*li 
a re  not, "of ices  or places of triist 01% ~ ~ r o f i t "  in tllc u!!n:(l of' t!~': 



c:o~l.stitution. I t  is apparent  from the association that  " places of 

t rus t  o r  profit" are  intended which approximate to but  a re  not 
offices, and  yet  occupy tlie same gcnertil level ill dignity ant1 
inlportailce. T h e  manifest intent is to l ~ r e v e n t  d o n l ~ l c  ofice-hold- 
ing-tllat.offices ::ncl places of public t rust  slloulcl riot accuniu- 

late i n  a single person, and the  snper:dtled ~ v o ~ d s  of "places of 
t rust  o r  profi t"  \\.ere p u t  thcrc to avoid ev:i;iuns i l l  g iving too 
technical :i nlcauing to the  l)recr;ling u.ortl. 

T h u s  311.. Jtlsticc R$.:an~ tlcclarrs tljat (' ~ n c ~ n b c r s  of the  legis- 
lature a re  n o t  officers. 'I'hcirs are  ykccw of tr11-t :11:(1 profit, b ~ l t  
not ofticcs of t rnst  ant1 I,rofit." Tt'oi,th? v .  Z:'c~.1~fi: 63 S. C., 199. 

A h i ~  officc ar1:nitting of tllc rcniedy I)!- quo  : c a r w d o  for 
:?motiou is tlcfi~lctl I,y M r .  H i g h ,  and quotcrl in  Elirrson v. C'de- 
I I Z ~ T ~ ,  86 N. C., %Xi, ' ( i s  :I 1)iibIic p s i t i o ~ l  to \ ~ ! ~ i c i i  n portion of' 

t h e  sovereignty of' tlrt' cwti!rtry, t i ther  Icgklntisc, c s c c u t i w  or  
judicial, attaches for the ti111c being, :inti \r!!ici~ is csercised for 
tlic h e f i t  of' the  public. H i g h  E x .  11. l i c ~ u . ~  BBSO. 

As a n  office hxs ioliie q la t ions  to tile pnblic, so n ~ u s t  those 
"places of t rnst  o r  1)rofit" iuvolvc t h c ~  cxtrcise of functions 
atfccting tl!e p ~ ~ b l i c ,  i l l  o i ~ l c r  to  c:onstitntc :I c1isqualific:ition for 
other siuiilar p!aces. 

It is p l a i : ~  the plaintit& I)?- ~ s l i o ~ n s o e r e r  appointetl, and  a t  
wllntever compenratioo, w l ~ o  is c~i~ploj-ecl ~ m i n l y  to guard a pub- 
lic building :it niglrt, to  prevel?t its destruction or in jury  f r o ~ x  
fire o r  other cause, is in n o  sensc occupying a place of t rust  aud  
profit, hu t  is enlployctl in  n specific service having none of the  
:ittril)utes to  raise i t  to the  digui ty of the  constitutional disqual- 
ification. Tl'itllout definite information of the exteut  and  kind 
uf services required of the  plaintiff, ancl regarding tlle~il such as 
nre compl-elie~ltled in the  name given to the employee, we con- 
sider ltiin not I~o ld ing  a n  office o r  place that  disables I!im from 
o c c ~ ~ p y i n g  3 seat i n  the  board of aldermen. 

There  is error, and j ~ d g n i e u t  must be rendered for  t h e  plnin- 
tiff; a d  i t  is so ordered. 

Er ror .  Reversed. 



I .  Tlre , j~~ri;i?iction confi~i~reti  L I ~ I O I I  .iostices of t he  l m c e  to try civil  action<, 
ii-iiere the  ljroperty ill c o ~ ? t r o ~ e r ; y  docs not esceetl fifty c l n l l a r ~ ~  i.; cvncrlr- 
rent with t11;rL p o w w t l  l)y tile s ~ i p c t ~ i o r  court.  

2. .\II action for i I n ~ n : ~ q c i  f t ~ r  reinoviilg :L crop i.: cognimble i n  t he  siiperior 
w i ~ r t .  T h e  specin1 j~i r i -d ic t ion of jristices of t h e  pence iinder t h e  land-  
lrird nnil tcn:r!it act (1'76-77, ell. 2831 does lrot este11c1 to  torti ,  bnt is con- 
fined to :~c:ioil.: for enfi~rcxnq contr;wti.  
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-i. i l i e  I a ~ ~ d l o ~ ~ ~ l ' i  riglit to t11e crop to seerlrc pnyme~i t  of rent i; n o t  impaired 
I,? t he  huh-lettiny of Iiis tenant.  'l'lie 5~il1-tenant's crop may thereby be 
sr~bjecte!l to n double lieti. t ha t  of t he  1:tndlortl nnti that  of liis immediate  
lessnr, I~rit  tlie lien of 111- la i~dlor t l  is parnmoul!t. 

f l ~ e l c l r e i  1.. L,'i.iiiioley, S S. C'.. S5, cited ant1 : ip l~rovcd,  i 

S m r ~ ,  C'. J. Early i n  tire year 1877, the plaintiff' l e a 4  a 
tract cf land helonqing to him for the residue of the ycar to Jolln 
Hinton, n h o  contracted, 3s tlie lent  therefor, to  deliccr to his 
lesjor one tliou=aud po111~1s of lint cotton. The les>ce, soon after, 
sub-let a portion of the  premises for the same period to George 
TT. Faribnult, for :I rent to be pnid of five hundred poancls of 
cotton of the same Iti~id. I n  Sovember,  wit11 the c o n s e ~ ~ t  of 
Hinton a d  fhr the purpose of discharging his obligation, Fari-  
tmalt carried a lot of cotton from the rented land to the defend- 
ant's gin,mhere i t  was picked and packed, and put in a bale 
weighing five hundred and thirteen pounds, from which Hinton 
was to have enongh to pay his rent. 



Sril)sequently, :is t h e  defer~tlant testifies, and,  for  the  pttrpo* of  
passing on t l ~ c  r~ i l i t lg  of the  cor~ri brought rip for review, we 
assrlnlc to  be true, tltongli i t  is denied by F a r i l ~ a n l t  tile clefen- 
d a ~ i t  sold tile bale and  nppropristcti the  proceeds to his o \ w  rise 

in part payment of a n  indcl~tecloess due  liim fronl F a r i b a ~ i l t ~  
nuconticeted wit11 the  transaction. 

'The action is to  recover the v a l r ~ e  of the  cottoti tlins tortious1~- 
apltropriatetl by  tlic clefendant, :ind, under imtrrictions basec? 

u p o t ~  the cvitlet~cc, the  jn ry  foulltl the  several issues submitted 
to tlletii i n  f'avor of the  plnit~tiff; a sess ing  his t lnln: l~es a t  $51.25, 
tlie value of tile cotton. 

T h e  f o I l o \ ~ i ~ l g  prop:)sitioi~s, tliaintaitietl in the  : ~ ~ p i i r e n t  of t h e  
uppelh~nt's cuutisel, enllmrly tile suhject utatter of the  exceptions 
pre,sen tecl i l l  t he  record : 

1. T h e  superior court has  tio jurisdiction of tllc cause. 
2. Tilt clci 'e~~dnnt, not hav ing  participated in removing the  

crop f rom the  1:111d on \vliich i t  \r:ts grown,  is not liable to  the  
plai11tiK 

3. T h e  lessor's lien under  t h e  statute adheres to cro1I-i cnl t iv:~-  
tetl by  the  l e m e  o ~ i l y ,  and d o c  not e s t e ~ ~ t l  t o  the  crops of t h e  

snb-tenant.  
These we proceetl to co~isider, s i~ lce  either, if correct, t l ispoes 

o f  the  ;1l)j1mI. 
1. l 'nder t h e  aniendctl conetitntiou ( A r t .  IT, $25) arltl~ority 

is c o ~ ~ f e r r e t l  :~pon  tlte gel~eral  assembly tco give to  justices of the  
1)eacc juri.4ictiot1 of civil action "wlicrein tile v~:iac: of the  
property i n  colt troversy does 11ot escwtl  fifty do1 jars." This 
jurisdiction is conkr rcd  concurrently wit11 tha t  l~n.;ses;etl by t h e  
superior court by st1 act ps.se:l at the  wssion l~el t i  i n  l876-'77, 
c11. 251. 

1 1  I h e  summary  and esltetlitioas re:iictly ~~rovi t l e t l  in the :ict 
ellacted a t  the  same session (cli. 283) f'or recowr ing  a reixovcd 
crop siibjtct to  an unsatisfied lien for rent  or o t l ~ e r  claitii g r o i ~ i n g  
out  of t h e  lease, and for  t h e  adjustment of a tlispute which may 
11al.c arise11 between tile p:irties i n  reference to  tiicir contract anti 



it, fulfill:i;ent, enlarging the  justice's jurisdictioil to  cases where 
the  claim shall I)e two l ~ u ~ i d r e t l  dn l lnw or leas, evidently proceeds 
upon the  itle:~ of enf(.)rci~]g a coiltract and not t h e  redressing of a 
tor t  couiltiitted ; ant1 i l l  the  lattcr c : ~ ,  it  would corne n i d w  the  
~ w t r i c t i o n s  of t h e  conrtitutior~. Bilt the  clear ant1 anqueutionetl 
jriristlictict~r of t h e  s u p c ~ i o r  court togive compensation i n  tla:tlages, 

instance of a lc,sso~* w11o l i : ~  tllc r ight  of possession wit11 a n  attach- 
i n g  lie11 agniilsl one W I I O  ~rrol~gfrl!iy co l~ver t s  the  propert!-, s e e m  

is  wit1 in  rcf twncc to the  p r e c ~ d i r ~ g .  
111. TlIe  5tnt~:tc ill forcc when tile contract of lease was entered 

into, a n d  in this f m t o r c  r i~lci~anged by the subseqneilt cnac t~ncnt ,  
in esplic,it terms, tleclarei;, tlrat "u l l  crops i x i u e r l  o n  stritl (leased) 
Innd, sl?oIl be deemec! :mtl llelti to Ije vestctl i n  possession o f  fhc 
ow1icr of tile land or  t l ~ e  lessor, kc . ;  and  not that  w i s e d  1:y the  
1 a h r  of the  lessee, r ~ i ~ t i l  the  r-nt  for wit1 Iniitl shall he paid, 
&c. I f  p r c e l l e d  o u t  to others, by srlb-letti~ig or ot!lcrwise, on 
terrrls collsistcnt wit11 t h e  1)rovisions of the  lease, t!leir crops a re  
the lessee's crops for  the  p u r p o s e  of sevriring the  rent, zrld with 
the  Fame rigllts and interest of the lessor in enibrcing ~ ~ i l y i ~ e l l t .  
'Phc iantl and the  crops to i)c grown cannot be freed from t!ie con- 

(litions imposecl by I a n ,  nor can t h e  lessor's r ights  be abridged 
by a:ly srtbordinate contr:r~ts o f t h e  Icsscc. I-Ie can pass n o  bet- 
ter estate, nor confer auy superior rights to  t h e  w e  of the land, 
than he possessc-; himself. If it  werc o t l i e r \~ i se ,  the srib-1etti11g 
ill p a r t s m i g h t  clefeat the sccilrity gi\.en under  tlic statute, and 
rcntler it  inoperative. 

T h e  sub-tenant's crop may be under :1 clouhle lien, t h a t  of the 
owner of tile l m d  and that  of l ~ i s  immediate lessor, brit t h e  for- 
mer is paramount, and the rent due  O I J  t he  pr imary leasc 111ust 
be s:~tisfied. 



CIVI~, d c r ~ o s  tried a t  Spring Term, 1883, of R ~ c ~ n r o s n  Sup -  
rior Court, before J lc~cRc~e ,  J. 

T h e  record preicnts this case: I n  the t i~o t~ th  of Janual y, 1881, 
the plaintif leased to the defendant n farm, to cultivate ant1 
gather the crop tlierefro~n during tliat year; and the defendant 
agreed to pay to the plaintiff' by the first (lay of October of that  
year, as rent for the farm, four hundred and fifty pound3 of 
good merchantable liut cottoo. To enable the defendant to malie 
and gather the crop, the plaintiff farnished him with supplies 
amounting in value to twenty-three do1lar;and twenty-five cents, 
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which >urn the  tlefentlaiit t~greecl to 1)ay u ilc~r t11c writ ~11oi1ltl 
b ~ c o n ~ e  tlr~e. 
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l l l e  tlef'eiid~nt cultivated a n d  gatherccl thc  cro!), i.,)i~.i-tini. of 
cotton, corn and  focltler. 

T h e  plaintirFalleged tha t  the  deknclant f:lilctl and 1.efl1w1 to 
pay rile rent  autl the  w n l  due  for  m l ~ p l i e ~ ,  ant1 a t  the  t r i ~ l  it \\:I, 

n d n ~ i t t e d  t h a t  tllc iame l m l  not  been paitl. 
T h e  l)lainti6reclnestetl the  c o ~ ~ r t  to  give t i l e ju ry  tlliz chal-gc: 

" T h a t  if ~)laintifl '  tlen~ancled the  delivery alld po-&on of the  
lwol~er ty  heforc thi. action ma, brought, m t l  tllc 11~fcnrl:uit 
refuietl to comply with -.aid derna~ltl ,  thiq action \rouitl lie for 
the  recovery of the  property." 

T h e  court declined to give thc  j l ~ r y  tlii, i l l~ t r t~c t ion .  ant1 t ! ~ v  
plaintiff excepted. 

T h e  court cllargetl t h c  jury,  " t h a t  the action of cltriiiz nud 
dcl izwy ~ r o u l d  not lie, untlcr the  <tntutc, unlc-s so111c part of the  
crop had heel] renioved from t11c prcniizes b y  the defendant. A? 
it  is adi~rittetl  t l i ~ t  tliere n:iq a ~ L I I I ~  clue from t1cfe:ldant 
fhr  rent  and  advnnces, the  jr:ry must  inquire f'roi~i the  e~ i t l e l i cc  
\r  hether a n y  part  of the crop 11ad !well ~ P I I I ~ T ~ ~ I  by dcfentlaut; 
for  if no part of the crop which lie had r,~ised oil that  l m d  liad 
I~ecil rcniovccl before th i i  :,ctio11 co~nr~~encec l ,  t h e  plaintiff' coultl 
not recovrr ;  a n d  they must leipl)ilc\ to t11e i>-ue i n  the i~ega t ive ;  
: I I ~  if a n y  par t  o f t h e  crop !lad l~eeii r e n ~ o v c d ,  they must  1c-poi1d 
in t h e  afirmative." T h e  plaintiff excepted to  thi? illitruetion 
t o  tllf? jury.  

T h e  ju ry  responded to t h e  iqsuc in thc  n e g a t i ~ e .  T h e  plain- 
tiff i l ~ o ~ e t l  for  a ncn- trial, a n d  the  court disnllo\\eLl his motion, 
nod g a \ e  judgment  for t h e  defendant. T Y l ~ e r e u i m i ~ ~  t h e  plain- 
tiff appealed. 
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B y  the letter of this  provision, t h e  action allowed lies only in 
case t h e  lessee, cropper, or t h e  assigns of either, "shal l  remove 
t h e  crop or  a n y  p r t  t h e r e ~ f ' ~ f r o n z  the l c m l  without  the  consent 
o f  the  lessor," &c. I f  i t  lies only in that  contingency, t l ~ e  pnr- 
pose and  y ~ i r i t  of' the  statute might  be practically defeated. T h e  
lessee niiglit easily defy the lantllortl, and  consume t h e  c r o p  o n  

the  l m t l  leased, o r  sell ttieni to  nuother, who coulrl d o  lilie~visc. 
I n  t h e  aise  before us, the  tenant lias the  actual possessioll of 

the  crops, he bas not removed them, or any  lm-t  of tliem, , f r om  
fhe land lenscd, a n d  11e r e f u w l  t o  iurrencler them into the  po+,c,- 
sion of the  landlord. H c  may consume tlici:~~, lie may sell t l~r l i l  
to  be conwmecl on tlle I:~nrl, 11e may defy Iii. Iandlor(1 iude- 
finitely. Ha.. he  x o  remedy iii iucli caic:' L'JH i t  be r c n w ~ n b l y  
suppowd the  s tatute  i- inteildetl to g i \  c tlic rcniedy in case of the 
removal of t h c  c r o p  from the  land, and it! no otlier, althougll 
tile came injury may happcu in :wether nay:' Call it be saitl, 
t l lat t l ~ e  lctter of the Inn iha11 defeat antl dc-troy its purponeh? 
T h i s  callnot he allowed, T h e  i ta tute  ~ u u b t  be constrl~eil in the 
l ight  of  it' puq~osr'--the e1d to be attnincd :11id -ceurxI, the evil 
to be prevented, and  the  mischief to  he renieclietl; aiicl applied 
so as to effectuate the  inter~tion of the  legislature in  cnzctillg it. 
l y e  have seen n h a t  is the  p n r p o ~  of the statute, and t h e  renietly 
ptew-ibed by it. Th iz  must  he so construetl, a, that the 
remedy prcscrilscd o r  a n y  appro l~r ia te  action lies, Xvhenever the 
r ight  of the  lantllorcl to the poseis ion of the  c r o p  p~-otluced on 
t h e  land  leased, iz deuieil antl obstructed; or n h e n  a p:trt of the 
c r o p  sliall bc  :~ppropriated,  o r  consumetl 011 the  la11t1 or  reniovetl 
therefrom by the  leisee o r  his assigns, or other person. Aily 
otilcr coustruction will r ~ o t  eEeectuate the purposc of the stat.utc; 
this will, and i t  is not ul~rensol:able. It does no t  necessarily 
contravene the  words of' the  statute. T\'Iiile it prescribes one 
contingency in which an action lies, thc  one that  probal.~ly most 
generally occurs, there is no provision in terms, that  tile likc 
action, o r  some otlier appropriate  one, does not l i p  in other  con- 
tingencies a d  under  other circumstances. 
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T h e  landlord has a lien upon the  crops and the possession 
thereof vests i n  Irinl. H e  may assert his r ight  in  this respect, 
when involved and need be, by any  appropriate action. Il'e 
cannot conceive of a reason \vhy llc may not .  If' the crop h a s  
been gathered and  remains intact, and  is coi~rer tet l  I.,j the tenant 
or other person, t h e  lantlloril may br ing  his actio!~ for  the posses- 
sior: of the property. There  is 110 statute that  forbicls this, either 
in  terms or  by reasonal)le implication. A proper action in s u c h  
a case is that  of claim rind delivery of personal property. B u t  
if :lie property has been col~snmed,  o r  the  lantllortl chooses t o  
recover damages for  the  convcrsioll of it, he may assert his r ight  
to recover the same by ~ 1 1 1 ~  proper :>ction. EIe 113,s a lie11 upon 
the  w l ~ o l e  crop, a n d  a special 1)ropcrty to the  cs ten t  of his lien, 
and  is entitled to  tile lmiession. He Ilas such a prolwrtj- as  
enable‘ h im to ~ l la iu ta i r~  :III action. O f  course, tile def'er:tlant 
11ns the  right to  I I I ~ ! ; ~  any  clefci~cc opeu to him,  v l le ther  legal or 
equitable. Srtch ac t io~ls  hxve been repeatedly recognized a n d  
upheld by t l ~ i s  c a u ~ , t ;  indeed, thc  right to br iug and nmintnill 
t l ~ e m  does not seem to have becn 'questionctl heretofore. Alzj- 
6rool: v ,  Slzietds, 67  S. C., 333; D L L T I K ~  v. Sl~eekc, s ~ l p t s . ;  Cot- 
ton v. IKlloughDg, 82 S. C ' . ,  75;  Tl'ombk v. Leach, 53 S. C., 
84; Uekho- v. Cn'?.inzsley, 8S S. C'., 85 ; ~Ifontngus v .  Jlinl,  
tleciiled a t  this term, cintc, 1X. 

I n  the case before us, the  tenant bas a c t r d  and exclusive pos- 
session of t h e  crops and  asserts his right t, 1101(1 possession and  
Imvc the property. U p o ~ i  d e n m d  upon him by the plaintiff, 
the  Inl~dlortl ,  who has the lic11, 2 n d  had a n d  i.5 now e~itit~letl  t o  
the  possession of the  crops, as  a p p e a r  from the  case, the  ilcfen- 
dant,  t h e  tenant, refuses to surrel~t ler  possession thereof. Hc 
thus  clearly pu t s  a n  end, so fa r  a, he can, to  the  r ight  of' the  land-  
lord, and  asserts his right to have possession of, and  the  title a i  
well to thc c r o p .  It is admit ted tha t  the rent5 :ii~rl t h e  deb t  
due for  supplies have not  been paid. 

T h e  action would lie i f  thc  crops had been ren~oved  f rom the 
l a n d ;  and i t  lies also, when the  defendant took the  crops in to  h i s  



absolute l)oy-e+ion and  t l e ~ ~ i e t l  the rigllt of the plaintiff, admit-  
t ing  tha t  lie had not pnitl tile rent ancl other d i a ~ g c a ;  artc? the  
judge ouglit to 1i:ir c so c11:irgetl the j r ~ r y .  A+ Iic did not, t l ~ r e  
is erwv, f;)r wliicll t h c  ji1dgme11: ~nii.t IE rewr-eil  :iml n uew 
tr ia l  awarded, ant1 it i. -o ortlerctl. 

E r r o r .  1 i .1 t i i . c '  tic ~ I O L O .  

1. 11) aiilnnlniy ejectment ~ i n d e r  t h e  1:11~tllortl ant1 tenant act :  l'l:tintiff' leasrd 
to \\' nncl \V assigned to t h e  defendant ;  Ifilc!, upon tile t r i :~l  of all issnr,  
~ v h e t h e r  t he  l e : ~  of the l~lnintiff '  to I\' n.ns by  the  month,  that testimony 
o fk red  by tlle defendnnt to s l ~ o \ r  t11:rt lie lensed from \\' by tile year ,  v;:i? 
11rnperIy ra led out, :IS i r re lernnt .  

CITIT, Acrros trictl :it Spr ing  'l 'er~u, 1883, of RI: \ L  wm: 1. 
Superior  Court,  before Shel?hri-d, J. 

T h e  action 7 ~ 3 3  C O ~ ~ I I X C I ~ ~ C ~  h f o r c  :L j r~st icc of the  l i c~ce ,  iindt'r 
t h e  landlord and tenant act, to  recover pociession of certnin 
roomi  of n honse, ii tuated ill tllc to\cn of \ lTa4 ing ton ,  from thc  
defendant and  one A. T. Ilraters, itpo11 both of n l t o m  notice tct 

cluit had becu ~ ~ c i l .  Tl ic  plaintiff recokel-cd jrtdgrnel~t i~ef'orc 
t h e  juitice, ant1 Robert, aloue appealed to  tlic ~ ~ ~ p c r i o r  court. 

r 7 l h c  pelnice5 in  q u e 4 o 1 1  con4stetl of :I dwi . l l ing- l iou~ ,  :I bar- 
root11 arid a itore. 

T h e  tiefentiant denied tha t  Ile wac i n  any ieiisc the  t c n a l ~ t  of 
t h e  plaintiff, and  insisted tha t  tlic iioticc to qu i t  sllonltl l i a tc  
becu given hit11 I)' hi. immediate Iccior, A. T. Waters, ancl not 
by t l ~ e  plaintiff; and that  t h e  leaie from tlic plaintiff to A. T. 
IYater-, under  vho111 lie claimed, had not expired. 
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r 7 l l l e  following issues were agreed upon a n d  s~ lhmi t ted  to t h e  
JLI'J' : 

1. V a i  A. T. \T'ater& a t a l a n t  by the   non nth of the plaintiff:' 
dm.-Ye-. 

2. \Yhat rent  per n~ont l i  i i  plaintiffentitled to?  in^.--Sel en 
tlollari. 

0 1 1  the  trial, the  plaintiff tebtificd tha t  on the  fir5t of .Jannary, 
1882, he  leased the  ~ v l ~ o l c  of the  premise5 to A. T. Waters  a t  
$16.66: per  montli, and tha t  the  lcaw nay  " b y  tlie rnol~th aud 
t h e  ren t  payable monthly "; that  oil the  1 2 t h  of' Januniy ,  1888,  
l. T. TVatcr-, who  had been occupying t n o  of t h e  in t h e  
bui lding as  a bar, qolcl hi& btocl; to  t h e  defcndnnt Robe1 ts; alld 
admitted tha t  Robert. purchased :1nd arquired by wid kale a11 
t h e  interest of 1. T. W a t c r i  in tlie I oomq occupied by him aq a 
b a r :  t h a t  -1. T. TTateri paid hinl rent  for  the  year 1381,  and 
fo"ore,~ch montli since; that A .  T. TTater, rented one loom i n  the  
hui iding for the  ycar 1882 to one Far row,  wlio iti l l  occupiri it, 
but tlie ni t l les j  did not know t h e  term, of the lcase. 

Tl ic  defenclant, wit11 the  view of contradicting the  terms of' 
the lease from t h e  1)lnintiff to  A. T. TTatew, :IC; stated hy  the 
plaintiff in his  c x n r l ~ i n a t i o ~ ~ ,  p r o p o d  to te*tify as  to  n h e t h e r  he  
(Roberts) ~ e n t c t l  for the  whole pear of' 11. T. TTaters a t  the  t ime 
he bought  hi-, stock. Tile p1aintitY.i co~lnscl  admit ted tli:it the 
tlefendaut acquired nha tever  interc5t A. T. Water. I ~ a d  in the  
icase, and  objectcd to  the testimony on tlic g round  of irrelevancy. 

, 7  l l l e  objcctio~i n a s  suitai:ieil, and the  defendant excepted. T h e  
defendant, f'or the  inmc purpose, oferercd to p r o w  tliat F a r r o w  
rented the  monk occupied by liim from A .  T. TITatera by the  year. 
'Fo thi:, t h e  plaintiff also ohjertcrl : o b j 4 o n  , - t ~ i t a i ~ ~ c d ,  and  clefen- 
d a n t  excepted. 

T h e  defendant'b counsel then ~)ropo-etl to  argue tlic ternis of 
t h e  lease f rom TI-aters to Far row,  but lie ncli  5topped by t h e  
conrt,  aufl  the  defc:dant excepted. 



T h e  j u r y  fhund in favor  of tlic plaintiil; 111)011 tlic i , m m  as 
above  set out, a n d  t h e  tlefindant :\ppealed from tho j[tdgmcnt 
rea~deretl thereon. 

. H i . .  Geo. $1. BI-own, JI'., fi)r plaintif?: 
?To counsel fo r  clefentlnnt. 

ASHE, J. I t  is shown \'y t l ~ e  record that  A. T. I\-aterc: claims 
t h e  premiit!s by a Ileae fi.0111 month to 111o11th from t l ~ o  plaintiff, 
and tha t  t h e  tlefend:~nt n o l ~ e r t s  cl~tirns the L : I ~ - I . ~ U I I I  untler t l ~ e  
said TTatcrs. T a k i n g  tl1c.e to I)e the facts of t h e  case, it  is an 
establ is l~ed principle that  a tenant is estopped to t l e ~ ~ p  t h e  titlc of 
Elis Iaatllortl: and the rule exteuds to :L tenant lrolding over, as 
well as  to  a n  nndcr-tenant,  asjignee or  other persoil claiming 
under t h c  lease. Taylor  on 1,andlord : I I I ~  T e ~ r : ~ n t ,  s705. B11t 
it was competent for Roberts,  the  under-tenant, to  show that  Iiis 
lease had not expiretl ; and for  that  purpose he  proposed to cotl- 
t radict  the  testimony of' the plaintiff) who had  testified t h a t  Iris 
lease to =1. T. Xratcrs wns ly the iuont l~ ,  by showing that  the  
lease to  hitn from A. T .  \C7aters was for  :L w l ~ o l e  year, and 
that the  lease of wit! \Iraters to Far row w:ts for :I lilit: term. 
T h e  refusal of  the  court to  ad t~ l i t  this testimony constitutes tllc 
first two exceptions ta i ie t~ hy the tleferld:~nt, up011 p i n t s  of cvi- 
dence. 

The  ru l ing  is correct. T h e  evidence is C I C L I ~ I J .  i ~ ~ c o r i ~ p e t e n t ,  
becausc irre1ev:tnt to tlic i , w ~ e .  T h e  issue n-as, " IYas A. T. 
W a t e r s  a tc11:int of the  lain in tiff Ly tile ~ n o n t h ? "  T h e  filcts pro- 
posed to bo proved w w  collatesal to the issue : they were fht: :  
from whicll no rc:~sonal)le inference could I)c c!rtlr\-11 as to tlle 
matter  i n  dispute:  they had I I O  connection wit11 tlio issue, and 
wcre re.? into rrlicts clcta. 

T h i s  p r i l~c ip lc  is well illustrated by l l r .  STARKIE il l  !]is WXIC 
on Evitiel~cc., 1). 618, 1)~ .  tlic wses there cited. F o r  example : 
t h e  t ime a t  which one tenant pays his reut  is not evidence to 
show at what  t ime another tenant of t h e  same l a ~ ~ d l o r d ,  alitl of' 
the same description as  the former, pays his rent .  C7(t7afcr I-. 
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I'ryl:e, E,s. LC: Pealie Rep.,  '35; Eir1~)lciis :.. Htitchii is ,  Ctrmp., 807'. 
S o r  is the  quality of  n commodity, soltl to one custonlcr, proved 
by showing tlic quality of tha t  soltl to others. ~IoZLin~1~c~nz  v. 

N e d ,  X. S. S., V o l .  I, S 8 i ,  ~ ~ I i c r e  \YILT,E~,  J . ,  Fa!-,<: '(The 
q ~ ~ e s t i o n  is whetller in  an nctioii for good.; s d r l  and tleliverecl, it 
is competent to tlic defendant io  set q), 1):; \ w y  of defence, t h a t  
the  h:li entered into contracts ~ r i t l i  tilirtl pe rsow in n 

1xtrticnlar firm, with tlle view of thereby inducing t l ~ c  jury to  
come to tlie conclusion that  the col~tract  sued 1lpo11 \\-as not  a s  
represented by the  plaintiff. 1 am clearly of the opinion it  w a s  
not competent to the  tlefentlant to  (lo so.?' Kame principle ill 
B r u i w r  v. ;I'h~ccrr!r/ili, 88 N. ('., 361; ITiwtm Y. Ilfcrkdy, 55 
S. C7., 12. 

T h e  exception to thc  rcf~isal of the  judge to permit tlie defen- 
d a n t ? ~  cori~lscl to  nrgnc :be terins of the  leasc to  IJarro\\-, was 
properly'  orcrrnled,  for  there w:1s n o  evidel~cc hcfore t h c  ju ry  
~1p011 wl~icll  such a n  argunlcnt could be predicated. 
d point was 1 1 d e  by the tlefcudant, as to the notice to  qui t ,  

ill col i tcndi i~g tlrat i t  s l ~ o u l d  have h e n  given him hy his i ~ n ~ n c -  
diate lessor, and ?lot I)!- tile plaintiff, b u t  there is n o  forcc in t h e  
objection. Ti le  noticc was properly given, \~ l ie l l i e r  the  tlefcn- 
t l a i ~ t  1tobert.s v n s  iu possessio~l Ijy a n  assig~lment  of t l ~ e  le:m of 
A. T. T a t c r s ,  or by a sub-lcasc f i o l i ~  liim. A I I  assignment of' 
n lcase passes t h e  whole cstntc of tlic lessee; 3 lease, 2 less estate 
than the  lessor I ~ a d .  B y  :lu :~szignment, the assignee is plncctl 
ill thc  shoes of' tlie assignor, ant1 n notice to him is us good as i t  
~ ~ o u l t l  lje to the  assignor Iiad there bee11 no assignment. I n  the 
case of  n sub-leare, tlic notice, :ls has bee11 held, must he given 
by t h e  lessor to his  lessee, o r  by tlic iiiesne-lessee to  t h e  under- 
tenant.  Taylor, s u p ,  43 .  S o  that ,  ~vhicliever n-ay it  may  he 
taken, t h e  notice t o  qu i t  war good, for it  \vas given to I)ctth A.  
T. Waters  :111rl Robert?. 

S o  crror. A4ffi~.n~ctl.  



ASHE, ./. T h e  1,lai:rtiiF nllcgc(1 that  lic \ u s  tlie o\rl;cr of :lie 
still ,  a n d  that  the  t l e f w d a ~ i t  ~vrongfn l ly  took tlie s:11nc f'ri)nl his  
possession ant1 r l t~ j i l~ t ly  detained it. 

T l ~ c  t1eferid:uit denied h t l l  ci' th&e nlleptiolis,  :~ncl for fur ther  
tlefencc statetl tli':lt he purchased t h e  still : ~ n d  fixtures ~ n e n t i o ~ i e d  
i t ]  t he  coinpl:~ints fi.oin O ~ C  Fn!morc, w110, together \Tit11 the  defeil- 
elant, 11x1 lielrl wid  still, [LC., ndvcr-ely to tlic claim of the  plain- 
tiff, ant1 tllosc under ~ l1o111  be elzi~l led,  for more tllan three pears 
pr ior  to t h e  b ~ g i l i n i n g  of tliifia(:tion; that  the  present plaintiff, 
:lnd those under  w h o ~ n  lie ch imed,  well k l i c~v  of such adverse 
elaim; nod t11at t l ~ c  p l n i l ? t i f f c l n i ~ ~ ~ s  uutler :I deed Ero~n one J o h n  
Costiti, wlro p:lrc~hn:cd tlic still a:ld iixtrircs a t  a n  escc l~ t ion  salt ,  
against ollc I'c'ttc~ung, wlio a t  t h e  t ime w:lr a colmrtner ant1 half  
,owner \\.it11 I~ 'ul~t iorc ill saitI still. 



T h e  plaintiff offered n o  proijf on the  trial, except as to darn- 
age$, a n d  there v a s  none produced by the  defendant. 

. T h e  itil l ,  n i t h  it5 appurtenancec, n a i  either :L part  of the realty, 
:IS fixed to t h e  freehold, or i t  rvaq perwnal  property. I u  the view 
n e  talic of  t h e  caic, i t  n as imniaterinl I\ hether  i t  n a ,  1hc one or 
the  otlier. I f  a part of the  realty, of course tliiz action, c o r ~ l d  
not  he  imintainetl,  nor could it be ~ u i t a i n e d  if i t  n a i  personalty. 
F o r  i f  tlie s ta temel~ t  made in i11e tlefenclant's : \niner ,  " tha t  the 
plaintiff' c la in~*  1111r1ei. :I deed fkoin one Costin, n 110 purc'l~ased it 
a t  a n  csecution d e  a g ~ i n f t  o:le pet ten:^^, ~ 1 1 0  a t  the  time n a s  a 
e o p a r t ~ ~ c r  and  half  o n n c r  \ \ i t h  Fnlmore," i i  to be taicen ns an 
a d m i s i o ~ l  of the title of' the  plnintifl' to a ~noie ty  of t h e  411 ,  &c., 
ab a tenant  i n  com:iio11 nit11 tllc ilefentl:~ilt, the pl:lintiF c o ~ l d  
no t  r e c o w r ;  fo r  t h e  posse-sion of' one t i n a n t  in common is the 
po%ses~ion of the other, and no action can h~ 11laintai11ed for  the 
c1)ecific personal p r o l m t y  held in  common by one tenant ill com- 
mon againi t  another. E o ) l n e ~  v. L n t h n ~ n ,  I Ired. ,  % T I .  He 
cannot sappa- t  the  action rlnle-s t h e  property lias bee11 destroyed 
or  carried 1x~y011d the lilniti  of t l ~ e  state. Gr i : ,~  s.. It7icber., 80 
S. C'., 343; ( h , t ~ p b ~ I I  \ .  C'c~r~~pbeI/, 2 X u r . ,  65; Pitt v. Petmty,  
12 Iretl . ,  6'3. 

Bli t  i f  tllc \ t ~ t e m e n t  of  the  defendant is not  to  be conqiderctl 
:is a n  a d r n i ~ q i o l ~  of tlic title of the  plaintiff to  :t moiety of the 
.;till, I ~ o t  only a 1ecit:il of irliat the plaintiff claims to be llis title, 
the11 t11~  11l;iintiF's action m n i t  fall, bcenuie lie lras off'ered n o  
evideuce of a n y  title. I t  is t rue lie allege, iu hi-, complaint that 
he  ~ 3 1  the  (I\\ ner of the itil l ,  but illat :iliegation i* deuiccl by 
t h e  defend:iilt. 

It i- 11i1rdly nortli  \chile to cou,icle: i h c  ])lea of the  3tatute of' 
l imitatio~:.  Tlit d c f e ~ d a n t  i n j i  that  he  and  those under n l ~ o r n  
he claims tlic itill, have hail adver>e p o ~ i c ~ > i o n  t l~e lcof  more t h a n  
three Scar, I~cibre t h c  c o i l ~ ~ i ? e ~ ~ c e m c n t  of' t h e  plaiatiff'z actior~, 
bnt lie offcrccl no cvidcncc to  suitain such a defence. It n a s  an 
allegation \vitI:oiit proof. Tlierc is no error. 

Y o  error. Affirmed. 
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1. Ai petition for partit ion must give :L tieacril)tion of tlle l:lnti, :uid set fort11 
tha t  t h e  parties a r e  tenants in cornmon ; ~ n t l  in possession, in order  to g ive  
t h e  cour t  jurisdiction. 

2 The advisory jurisdiction of t he  conrt will riot be  eserciqed in  construing :r 
wiil, wliere tlie estate devised is n legal one ant1 the  qnestion of constrac- 
tiou purely  legnl. Such jurisdiction attaches to that  over  truits, i n  direct- 
i ng  t rns ters  how to discharge tlieir duties,  incidentally involving :I con- 
struction of tlie ins t rnment  creat ing t h e  trnst. 

I Thoincrs v.  Gaaccn, -1 Dev.,  223;  '~t lbei ie i  v. Gcrsh, 8 :red., -162: r C i ~ ~ ~ p ~ ~ ~  v.  
IJ7u!lace, 83 S. C., 477 ; Simimi~s v. Hentlricks, i' I red.  l<q., S i  ; 2 6 g l o n  v. 
Bond, I3nsh. Eq . ,  #j: ;l!erctnrlr?. r. .l!c.rcmder, C; Ireti .  I<q., 229, cited and  

approret i  j .  

SPE('IAI, FRO~CI)IS(: heard a t  S p r i ~ i g  Term,  18S3, of' I-IAI,I- 
FAX S~iper io r  Court,  before Pl~ii@, J. 

Thiq proceeding was inrtitutcd hy thc pl~intifT5, L O L I ~ ~  Rf. 
-2lsbrool;, H e n r y  Bil lups and nif'e, L a u r a  I,. Billups :md -2lnln 
81. Howel l  (by her  next  f r i e i ~ d ,  tile ?aid Alsbrooli), against Sarah 
C. Reid,  on tllc l.t day of Septcmher, 1882,  before the cicrk or 
t h e  superior court, to  4 1  l a ~ d  for  ])artition, ant1 the  wrvc w u ~  
heard h p  him up11 the  following caw agreed : 

I. David  Alc.broolr w:ls 4 z e t l  and posse~.ecl of tiw la11d5 
described i n  t h e  pleading., and the  i n t e ~ e i t  of a l l  parties con- 
cerned would be promoted bj  a <ale thercoi: 

2. A t  the  t i i i~e  of tlie 11~1king of the ir ill of D J . ~  id Ai-l)roulx 
aud  a t  t h e  time of' I l i q  d e a t i ~ ,  the tlPfend:r~~t Sarah C. Reid I12tl 
one cllild l iving ( the  plaintiiF L a u r a  Billnps), and one giantl- 
child (tlie ylsintiff A l ~ a ) ,  :I t laugl~ter  of her son, TI-. G. H o \ \ c l l ,  
n h o  ~t7as dead a t  t h e  t ime of thi, teatator'. d c a t l ~ ,  m t l  these fact5 
were 1;11own to thc testator. 

T h e  certified copy of the  will annexed to tlic coxpla in t  i b  a 
t r ~ i e  copy of t l ~ c  nil1 of D , ~ r i t l  Al,b~+ooli, whicli contained, : ~ l n o i ~ g  
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the  estate tlevisetl is a legal one, :inti the  question as  to  co~istruc-  
tioil is purely legal. Ti ic  jurisdictiolt is incident to tha t  ovcr  
trusts. TT11erc there is no trust or trustee to be directed, t h e  
court  of equity never  tn lxs  jurisdiction. Rtriley v. B i g p ,  56 
S. Y., 407; A S i q ~ m i z  v. il%llctce, S:), S. C., -177; Xi?i~?i~o?ls Y. 

I-lozchicks, S I red .  Eq., 8-6; 7 h g l o c  T. Rod ,  Busl). Eq., 5; 
;llcznnde~- v. Blezcincler, (i Irctl. Eq. ,  229; where i t  is llcld: 
" \]'hen the estate devised is a l e g 1  one, : ~ n d  :lie cluestion of  con- 
struction diuputctl bctween tlie l m ~ t i e s  is a legal o11e, a bill for 
partition of 1:lnd will not lic, nor can :uch a hill be  sust:tined 
wll ic l~ statci a legal controversy hetween the  plaintiK5 a n d  clefen- 
tlants; and that  tlie hill slloultl ailegc a seixil~ or  ~~ossess ion  in 
the  defendants a n d  plaintiffs thellijelves." Tliis decision is ap-  
positely applicable to  our  case. Here,  tlic estate derived is a 
legal one, and t l ~ e  qrlestiou of  construction disputed between t h e  
parties, not (;nIy hetween tile plaintiffb ant1 dcf'entlants, b u t  
hetmeeli tlic plaintiffs theinselves; and  there is n o  seizin o r  
pos,scs~ion alleged in tllc partiw, 2nd wc may atltl, n o  triist or 
t rmtee  to  be directed. 

T h e  ~ ~ ~ ~ w e e t l i n g  cannot be maintained ant1 innst be disniissetl. 
Krror .  Dismissed. 

I .  The  legislature may confer iipon n county tile pon.er to create debts for ne- 
c e s a r y  expenses, withol~t  the appr(1vnl of "n il~ajority of' t l ~ e  qunlifietl 
voters !' in  tlie county. Const., Art. VJI, $ 7 .  -1nd the connty n ~ ~ t h o r i t i e s  
are the sole j i~dges of what are  "necessary expense$." 

2.  I'nder an act of  aiser~ibly to enable the people of C'un~berlnnd to estnblislt 

:I free hridge 0rc.r tlie ('ape Fear  river, the county nr~thoritier were nn- 



M o ~ r o x  for :In injrincticii 11caril a t  F a l l  T e r u ~ ,  1SP:3, of Cux- 

KSIITI-I, C. J. Tlic gcner:rl a ssen~bly  a t  its last session passed 
: I ~ I  act ratified and t : ~ l i i ~ ~ g  cKect on AIarcli Stll, 1SS:3, erititlecl "An 
act to  cnable the  pcoplc of C u m l w l a u d  county to estahlisll a free 
bridge over the  Cape F c a r  r iver  nt o r  near t l ~ c   ton.^^ of Faye&- 
ville, Nor th  Carolina," the rccital of t l ~ e  s u l x t a ~ ~ c e  of which is 
necessary to n proper ul~tlerstancling of tile case on appeal. 

I t  directs the county conlru issioners, on petition fro111 not less 
t l ~ a n  five I~uridred voters prcsrnted on or hefore the  first M o r ~ d a y  
in Apri l ,  to  s u l m i t  thc question of  a free bridge to  the  cjlualified 
voters of the county a t  :III election to  be licltl on thc first Thurs -  
day  i n  May, and prescrilws the rnnnner in which it  shall be con- 
d r~e ted  and  thc popular \\-ill asccrtainetl. 

Ycctiori five, so f ; ~ r  ;IS its l)rovisions relatc to t h e  present inquiry, 
is in these ~ o r t l s :  

I f  i t  dial1 appear t11:it a mqjority of the  votes cast a t  such 
election were for  "free I~ritlge," then the said board of county 
commissioners slia11 certify the  same to the  chairman of the  board 
of justices of ?aid county \\-ithiu five days of said meeting, a ~ l d  the  
chairman of the said lmartf of jmtices shall call a joint nieeting 





t h y  clesignatetl in the st:~tr~tcb, n.11crei11 were cast one tl~ousancl s i s  
I ~ n n d r e d  and  niucty-six T-otes fhr j r e e  bricbe, m t l  one ti~ousallcl 
oilc hundred  and  for ty - tno  votes for " n o  frce britigc," whilc the 
f o r n ~ e r ,  which f i v o r  tile p r o p s i t i o n ,  :we co~lcedctl ~ i o t  to I F  :I 

mqjority of  the numher  of  voters in  thc  county. 
T h e  result hcing I;nown, the  joint meeting of thc co~n~i~ iss lo i l -  

crs  a n d  jr~sticcs contracted for  the p u r c l ~ a e  of t h e  bridge from the 
owners  a t  tile price of thirty-five thousand tlollars, and, after the  
con~missioncrs  concludet~ t o  issnc the  bonds, proceeded to levy tile 
special tax of  f i re  ccuts on each one l~undrccl  dollars worth of 
taxable property and fifteen  cent^ on t h e  poll, half of the  amount  
authorized, to  meet the liabilitie.: to be i n c u r ~ w l  ill put t ing o u t  
t h e  h n t l s .  

W h i l e  preparing a n d  about  to issue the bonds, the  commissiou- 
crs  were interrupted by thc  present suit, and  n temporary restrain- 
i ~ ~ g  order  granted. TJpon t h e  subsequent hearing, tlic prayer for 
a n  i n j ~ u ~ c t i o n  : v : ~  denied ant1 therefrom t h e  a1)peal brings the  
case bcfore us. 

V h i l e  county and other municipal corporations possess and  can 
esercise only such poweri. a s  are conferred, and are  rlntler such 
restraints as  are  imposed by  the  constitution and l a m  enacted 
pursuant  to  it, tllere is n o  sach direct limitation p u t  upoil them 
as is  put upon the  legislature in  reference to contracting a debt  or 
p e c u ~ ~ i a r y  obligation ill article five, section four  of the  constitn- 
tion. T h e  inhibition pu t  upon them is contained in article seven, 
+xtion seven, which d e c l a ~ ~ ~  that,  

" S o  connty, city, town or  other 1n11llicip:ll col lwratiou shall 
contr:lct a n y  de!)t, pledge its faith o r  loan its credit, nor shall any  
t:ts bc Icvicd or  c~o!lectecl by any  offirer.: of the  came e.zcel~t for. 

i h c  v e z r s s a ~ y  expenses thereql; t~n ie i s  hy a vote of' the  majority of  
t l ~ c  qualifictl voters therein." 

T h i s  provision leaves t h e  legislature free to confer upon muni- 
cipal i~rganizat ions the  power to  create debts a n d  issue public secu- 
ritics in order  to raise filndq to meet t l~ose  "necessary e q ~ e n s e s "  
when it  inay he deenled expedient, and t h e  legislation may he 



~ n a d e  tlepentlent on the  result of a popular vote for  it. eff icay.  
,71clnly v. City o j  Rakigh, 4 Jones9 Eq., 370; -lTewaonz v. E ~ r n -  
h e n ~ t ,  86 5. C., 30;  H i l l  1,. ('ot~l,ilissiot~ei-.c of 2~ '0~sy th ,  67 3. C'. ,  
367. 

It is o n l j  reqnired that  nn approval he obtaincd from :I "major- 
ity of the  qualified voters" beforc contracting :I debt,  or levying 
a tax ~ ~ h c n  the  f:~ntl is for other than tlic " nece-sary cxpensr." 
of the county or  other  corporate ~iiunicipal h d y .  IZnili-oocl 1 
(3bmmissiorzers of Cc~ldz~eO, 7 2  S. C., -1-86. 

T h e  inqniry then, is whetller the conctruction of n ne\T ol5 the 
p u r d ~ a w  of  a n  existing bridge for  the frec t m ~ ~ ~ i t  of '  people over 
the  waters of the  Gupe F m )  ?:in l ~ c  derrned a n c c e w r -  county 
expense ~ ~ i t l ~ i n  t h e  ~ n e a n i n g  of the e s c ~ p t i o n ?  a n d  \ \hc ther  the  
court can under ta lx  to review ant1 correct the  judgment  of tlie 
commiscioners if considered erroneous 

T h e  suh.ject is so well consitlercd in tllc o p i ~ ~ i o n  of t l ~ e  late 
Chief-,Justice delivered for  the  court in B~ocl~zon.  v. Groom, 64 
S. C., 2-14, and  l ~ i z  commcuts i o  forcible, that  Tve prefer to repro- 
duce what  lie says : 

" F h o  iz to decide  hat are  the nccesiary c x p e n v s  of the  
county? T h e  county com~~liss ioncrs  to w h o r ~  ore coufitlcd t h e  
t rust  of regulating al l  connty matter,. K e p i r i n g  a n d  building 
br i t lps  is a part  of the necessary e\.pznsci of :L county, as n i l ~ l i  
so as 1;eeping t h e  loads in order  or n ~ a l t i u g  11clr- roads." 

I n  reference to a judicial control over t h e  rxerci,e of t l ~ e  p o n w  
delegated to t l ~ e  county authorities in determining TI hat  a re  1lece.- 
%ary pxpenses, he  proceeds : 

"T11is court has no poner ,  :~nd  is not capable if i t  hat1 the  
ponela, of c o l ~ t r o l l i ~ ~ g  the  cxercisc of' t h e  power conferred by t h e  
constitution upon t l ~ c  legiilative department  of the  government  
or 2111012 the county authodies ."  

'' F o r  t l ~ e  cuercisc of  ponera conferred b~ the  constitntion, the 
people ~ n n - t  rely t ~ p o n  t h e  l l o n ~ s t y  of t h e  nlemhers of the  gen- 
eral assembly, 311d of t h e  perc;ous elcctecl to fill places of t rust  in 
the  several counties." 
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T h e  action in this case was to  prevent the  expenditure of' 

$10,000 iu the  construction of' a bridge where none had been 
before, cor~liected with n o  public road, and  which was alleged 11.. 
t h e  p l a i n t i c  to be " anlleceeiary, ir~conveuient and e s t r a r a g a ~ l t l y  
expensive." 

m  he hame proposition is again announced in the  case of' Sat- 
te~.thzcnite v. Conmissioners of Benu fo~ t  County, 76 S. C., 153,  
and recognized in Cronzcwfic 1.. Comrnissiomm, 57 X. C., 134. 
T h e  same v i e w  as  to  the  exercise of a re\-isory control of t h e  
court ,  where ;l tax is levied in excess of the  constitutional l imit  
a r e  expreised in all opinion prep:ired by Xodmnn, ,T., in Il'indoio 
v. T.treith, 66  K. C., 432, and publ i s l~ed  in tha t  nnmber of' thc  
reports as an appendix. It must  he tleclarecl tliere i i  no error. 

X o  error. Aff ir~i~et l .  

Tt'ifness-Secfion 590-Evidel~ce-Special tlcrtlict-Agency- 
Demn12d-Rernn~ls of Judge. 

1. One who is a party to a suit, though in 11is corporate capacity, is not com- 
petent to testify as to a transaction with a person deceased. 

2. Yeither  the admission of incompetent nor t l ~ c  rejection of competent evi- 
dence not material to the issue or  misleading, is assignable for error. 

3. T h e  court has the power under Trrr;, CODE, $409, to direct a special finding 
upon an issue in an action for :In account and settlement of a trust fund, 
and so also, in all other cases except where the snit is for "money only" 
or "specific real property." 

4. A\ demand npon all ngent, whether in the p:.esence of the principal or not, 
is i n  lam a denland npon the latter ; and ~ v i d e n c e  of trnnsactions with the  
agent in fnrtherance of the  ohjects of the  trust, is admissible in -*i :;c!inn 
for an account and settlement of the same. 

.5. W h e r e  the relation of principal and agent subsists, the demand for an 
account necessary ta put the statute of limitation in operation, mus t  be 
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s o c ! ~  :IS to put  an entl to tile ngenc? : an  :~ppl icnt ion by letter, asking infor- 
nintion of t h e  agent concerning t h e  t r i ~ s t  fund, is 11ot s11ch demand, m c l  
t b e  r e r ~ i a r k  of the judge in  this case, t1i:lt t h e  letter; U I I U I I  i ts  fiicc; does no t  
pu rpor t  t o  be  a demand,  \',as no inv;lsioll of t he  pror ince  of t l i e jo ry .  

CIVIL A c  nos conime!~cetl in Forzgtli ant1 tried at I?":dl 'i'enu, 
1583, of DAVIE Superior Court, bcfi~rc S%z$p, J 

At J n n c  tern1 1868 of t l ~ e  cmii~ty court of For.~ri:, tile j u - -  
tices thereof, anlonq nliom nus I. G. I,asi~, tile iuteitate of the 
defendants, in purquauce of a popular rotc of approval, clircctctl 
one S. $. Cool< to  bubscribc on behalf of the corrnty for one 
thousand <llares of one 11uudred dollars cach in t h e  capital stuck 
of the Korth \\-eatern Sor t i )  Oarolina. milroad compauy, antl at 
tlle same time elected t h e  inteqtate financial agent of' the county 
i n  regard to such subscription. l u  connection with t1:esc appoint- 
melit5 the jnstice- passed the f 'ollowi~~g resolfition : 

' (Whereas the county of F o r q t l l  11:is matle iitb-cription 
to t h e  capital stock of tile Sort11 \Testern S o r t h  Carolina rail- 
road company of' one I~nndrerl thousand clollnrs, ant1 the firit 
initallnient of file per cent is now due and payable; and whereas 
one or more i!-istallu~cnt, imy  be callcd for during the year, 
a d  the remair~der i n  1860 m d  1870 by said company; for the 
purpose of meeting said i~~ i t a l lmen t s  as they may be called for, 
the court does hereby appoint I. G. Lasli fi11ancia.1 agent of said 
co~ulty,  and lie is liereby authorized antl empovered to negotiate 
a temporary loan or loans ill  the name of the county, on such 
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t e r m  as he may deem most advisable, to meet the installments 
as tlwy may be callei! for; :~nd said financial agent is fr~rtller 
autht)rizetl to caubc to be prepared coupon bonds of saiil county, 
with sliitatde devices, of such clenomi~iatio~~ a, to him may 
a p p r  most suital)le for negotiatiorl, bearing interest at  the rate 
of 8 per cent. per annum, :IIICI pa! able a t  such time and place a s  
he slrull deem   no st advisable, ant1 to negotiate ant3 sell the same 
on the best terms he can ol)tilil~ ; provided, however, that not 
inore than fifteen thoucand dollars of the priticipal and inter- 
est on such Londs shall rnatilre i n  any onc year; said cotlpon 
Lmnds  hall be a~~thenticatetf  by the signature of such financial 
agent and connter~igned by the clerk of the superior court under 
the seal of tille court; and that a tax hc au1111alIy levied, col- 
lectcd and paid over to said agent on or before the 20th day of 
December of each year to mect tlrc payment of principal and 
interest as the same fall.. clue on  a11 loan, and bonds, which said 
agent m:~y h:tve negotiated for the purpose of paying the install- 
n~elrts 011 s'iid subscription." 

Tlwu, after directing the raising of the brim of five thorisand 
dollars to wcet the Srt t  instullment prior to the fi)urtli Tlrursday 
i n  July,  the jn-ticei further ordered "that a tax be levied to 
meet the in,itailment on tlle railroad s u b k p t i o n  of one hundred 
thousand dollars on all persons a u t l  suhjects of taxation now 
taxed by the statc a i ~ d  ~onn t j i  for ,<tate and county purpoies, 
equal to the said state antl county taxes con~biued for tlre present 
year, antl that the same be collected and paid over to said agent 
on or hefore the 20th clay of December, ISGS, by the sheriff' of 
Fvr sy t l~  coullty, and that tlre said slreriff collect the taxei acoortl- 
ing to and upon the tax-list, as IIOTV rnatle out by the clerk of 
this c20nrt for the pwseut year." 

On Oe to lw lStlr foilowing, the county comn~issioners, who 
had sncceetled the justice.. a i  municipal county officers, met and 
pa-sed an ortlrr i n  these words: 

"Be i t  ~ e s f d c e d ,  That  tllc fir~aacial agent is 11erel)y instructed 
and duly authorized, whenever he finds lrimself minus of a suf- 
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ficiency of county funds under his control on the 20th day of 
December in each and every pear, until the loan shnll be paid, to 
meet all the n~atur ing bonds and coupons on the succeeding 1st 
of January in each year, if minus on the 20th day of June pre- 
ceding, to negotiate a temporary loan or loans, in the name of the 
county, payable a t  such times as 11c may deem mo5t ndvisable, 
and to negotiate and sell the same on the best terms be can obtain, 
for any amount snfficicnt to supply him with ample funds to 
meet the bonds and coupons as they mature; all of which is 
adopted and passed by thc ui~animous action of the hoard, and 
the clerk is ordered to furnish the financial agent with a certified 
copy of this resolution." 

The  foregoing proceedings before the justices and ratification 
by the board of county comn~issioners in the exercise of public 
functions, arc recited to shoiv the extent and duration of' the 
contemplated agency and t l ~ e  measure of confidence reposed in 
the agent in the discharge of its high and responsible trusts. 

The intestate accepted the appointment and continued to act 
under it without rendering any account of the number of bonds 
issued or the disposition mndc of them, or of the f m d s  received 
and disbursed u p  to the time of 11is death in April, 1878, during 
wllich time large sums derived from taxes levied and collected 
annually were paid over to hi111 to meet the county liabilities. 

The action was begun on the 30th day of September, after his 
death, against the defendants, to whom letters of administration 
on his estate have been i~sued,  and its object is to have an account 
and settlement of the trust and the balance, if any, resulting 
from its execution, ascertained and declared. 

Passing by the numerous complaints and answers as amended 
from time to time, the defendants rely upon the statute of l in~ita-  
tions, put in operation, as they allege, by a demand for an accouut 
made upon the intestate in May, 1873, and never rendered, as a bar 
to an account, and this defence, presented in a series of issues, was 
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tried before t h c  jar. a t  fall  tern), 1553, i n  the  snperior c o ~ l r t  of  
Dayie, t o  mhicll the rccord ljad been r e n ~ o r e d .  T h e  issues, wit11 
t h e  re.ponfes to each, were tliew : 

1 .  D i d  the  plaintiff in the  month of ,Ir~gr~iat,  1877, or tlrere- 
about, c len~:~nd an accor~nt  antl wttlenlent of I. G. Lash,  t l~ rougi i  
t h e  defeiltlant Lernly, in the  p r e w n w  of Lash,  and n a s  said 
demand for account nntl ~ e t t l r m e , ~ t  re f i~sed?  Answer-Thcrc 
was a clerna11tl made upon I. G. E,I~II, t!:r.)ugll TI7. A. Lemly,  in 
t h e  F i r ~ t  Sat iounl  Bn~ll;  of Salem, S. C , brit not in t h r  precjence 
of 1. G. h s h ,  a i  he moq sic!< in anot!ler ror)in acros, tile passage 
i n  t h e  wid I~anl;, antl t h e  wit1 t l e n ~ ~ ~ n c i  \ w s  r e f u w l .  

2, n 'a ;  TIT. A. Lernly the   gent of L:~sh and  autllorizrd I)y 
h im to manage h i i  general business'? Ansner---Yes. 

3. W a s  the said Leni lp nuthorizetl and empowered Ilp the  said 
L a s l ~  to attend to the epcci,ll matter of  hi? agency in rcgartl t o  
bonds for the  county of F o r s y t h ?  A n i u  er-Yes 

4. TITn5 there a tlcmal:cl m x l e  for a11 account by pluintifK i n  t l ~ c  
,?r 1873,  a i  al!eged in the  aniwer of the  defendants? A r ~ s n e r -  
S o .  
5. 1 5  thi, action barred 1)y tile s tatutc  of limitations? h n -  

s we r-Ko. 
U p o n  these findings it  Iraq ncljuclgcil by the  court that  the  

tlefeudants come to an account \vitll the  plaintiff; touelling the 
matters alleged i n  t h e  pleadings, and  that  K e r r  Claige be 
appointed referee to take and state an account touching t h e  
wllole of the  transactions of the  inte-tate, a i  a f i ~ d u c i a l  ageat  for  
Forsy th  county, and n ~ a k e  report to thc  n e s t  term. 

F r o m  this judgment  the  defendants appeal to this court,  and  
we proceed to consider the  esception-, contained in t h e  record. 

S~IITH, c. J., after stating the  above. Exception I. T h c  
plaintiffs introduced 3s a w i t ~ ~ e s s  before t l ~ c  j u r y  A. E. Conrad, 
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chairnian of the  board of county commissioners, a plaintiff in  
t h e  action, when objection was m:ide I)y the  defendants t o  his 
competency, for the reason that  he  ib a party plaintiff-was s r ~ c l ~  
when tlie suit I q u n  ; and  is a t a x  payer, owning iaxable prop- 
erty in  tile county of Forsy th ;  and f ~ ~ r t h e r ,  tha t  he cannot tes- 
tify to any  transaction T T I ~ ~ c ~  took place hetween the  i n t e ~ t a t c  
and  hin~self .  

T h e  objection being overruled, i n  a n s n e r  to the  question, 
" Witli \T hom did yo11 transact your  busine+, Lemly  or Lash?" 
the  witness replied : ( ' I did  al l  the  t ranqac t io~~s  n i t h  Leruly." 

T h e  defendant, repeated their objection to the details of a n y  
transactions with E e m l y  or  conver-ations between the witness 
a n d  him, not in  the  presence of Lash,  o r  a n y  such n i t h  the intes- 
tate I l inmlf .  T h e  witnesb was, I i o w v e r ,  permitted to  proceed 
and tebtify as  follo\vs : 

" After  t h e  Ec!o s ~ l i t  wai  decided, I n ent to  M r .  Lac;ll's room. 
H e  \ \as  sick in bed. I a3l;ed him what  nrrlount of  tax ~ ~ o u l t l  
have  to I)c levied to  nlect the paynlentz on the  bond<. He 
replied about 66; ccnts 011 $100 worth of property. I a ~ k e d  who 
ownetl thc I-ailroad bonds. He said, "I  don't know;  tliry \ \ e re  
throw11 o n t  on the market." H e  f u r t h w  <aid i f  any  one presented 
any  of the l)ondq, he ha11 iurplrls money and \ ~ o u I t l  pay iher t~  off." 

T h e  teztinlony rccitcd as  to  the  crmvertation \\it11 t h e  inte>tatc, 
we a re  tlisposed to thinli, conlei under  the  inl~ibi t ion of scction 
343 o f  C. C. P., as  it certainly doe3 within the  ruischief to  be 
providetl ngaiust. Althougli the w i t n e d  ~ ~ r e s e n c e  in the action 
is in  liis corporate capacity as  a member of the  county board, as  
is his s ignature to  t l ~ e  prosecution bond, tlie purpose of the *tat- 
ute n a s  to prohibit a party to  the  i u i t  f rom g iv ing  evidence of  
a personal commu~iicat ion or  trauraction n i th  n deceased person 
againi t  his representatives i n  the  action. W h i l e  perhaps it 
should have  been ruled out, it is not pertinent to  a n y  issue before 
t h e  jury,  a n d  is harmless itself: I t  n onld be important  i n  t ak-  
i n g  t h e  account before t h e  referee, bu t  in  n o  n a y  could it  have  
been prejudicial to  the  defendants npon the inquiries as to the  
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time when a de~naad was made and the statute commenced run- 
ning. Thc matter of thc conversation was entirely collateral and 
irrelevant, and rather f'avoral~le tltan otherwise to the defence 
set up in the answerq. I f  i t  could be seen that I he conversation 
detailed might liavc had an injurious influeilce upon the minds 
of the jurors, we should feel I)onnd to set aside the verdict, but  
wheu its tenciency is plainly otherwise arid it Imomes merely 
irrelevant, the verdict onght not to be disturbed. 

As  the rejection of evidence i n  itself not incompetent, but not 

material to tlre point i n  issue, cannot be asigned for error (Car- 
rier v.  Jones, 68 N. C., 130), so tlre adolission of it when irttper- 
tinent aud plainly not misle:~ding, cannot be. 

2. The  objection to the testimony of coolmunications with 
Lemly about tlle agency is untena\)le, as Ire acted for his princi- 
pal ia the managetueut of the cmnty  agency, and they were 
directly i n  furtherance of its ohjects. 

3. The  iqsue as to Lemly's undcrtalting to discharge the trusts 
assumed by lris princilm.1 011 his hehi~lf w;~s  inatcri;~l, since his 
acts done with the intestate's assent were in legal efect the acts 
of the intestnte. This agency gave validity to the alleged 
demand, as if matle upon Lash himself. 

4. The  court was asked to charge tllc jury that tlrcrc was no 
evidence to support all affirmative firttling npo1i the fiwt issue, as 
no demand was rnade on Lenlly " in the pivesencc of Lnsh." The 
verdict is to this effect and the legal sufficiency of the finding is 
a matter to be decided by the corirt. As the jury f i ~ r r l  that Lenlly 
was cml~loyetl by Lash to attend to the special matter of the 
county agency, a denrand on liim as such was in law a denlaud 
on the lutter, and as effwt~lal in his abjencc as in lris presence. 
T h e  essential fact is the tlema~ltl properly made as rcquiretl by 
lam. The  absence of IJasli in a sick-room near by is an ir~tnia- 
terial incident, ant1 does not impair the efficacy of the act. 

I t  is further olj,jectctl that the judge directed a spccid finding 
upon the issue instead of l e ~ v i n ~  it to the tliscretio~t of tile jury, 
this being an action apon a money tlen~a~ttl. THE CODE, 5409. 
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The  conclnding cxlaase of this section inveqti tlie judge with 
power in all cases, except when the action is for "money only" 
or "specific real property," to "direct the jury to find a special 
verdict in writing." The  present act ioi~ is not " for the recovery 
of money ouly," biit is to close u p  and settle a lorigcontinued 
truit,  and to this end to have nu account stated of the past busi- 
ness of the agency. Tha t  this i, not an evcepted action is fully 
settled by p a 4  arl~jutlicationi. Price v. Cox, 83 S. C., 261; 
T.t7yme v. Prnir-ie, 86 N. C., 7 3 ;  12og t?~  v. J f o n r ~ ,  16.) 83. Bu t  
we are uilable to feel the force o r  the ohjectiori to the verdict, 
which merely finds thc facts as tiley are shonn,  and is an appro- 
priate response to the inquiry submitted. 

6. The  court was asked to charge that the letter written by 
C. B. Watson, datetl J l ny  3tI1, 1873, was in law a demand for am 
:mount, and that the relations 1)etwccu the county authorities and 
their agent thereby beca111e hostile and put the ~ t a t ~ i t e  of limita- 
tions in operation. Thia thc court declined to charge, remarking 
that there is no fixm necessary, arid that "it  does not purport to 
bc a cleruaixi on its face, as I take it." 

The  letter wt  out as an exhibit is in th i i  form: 

W~si.rar\., S. C., May j t h ,  1873. 
130~. I. 6. LASH: 

Dear Sir:-Mr. Belo having commenceti an actio~l against the 
county of Forsytll upon certain bond&, purporting to have been 
is?ued by said couu ty, I am requested by tlie b o n d  of comrnis- 
sioner;, ill order that they may be able to answer the coniplaint it) 
t l ~ e  action without delay, to requeit yoii to sn lmi t  to them be- 
t n e e ~ i  n o w  and Monday, the 12th inst., a report setting forth tlie 
following parlicnlars: 

(1). The  dates a t  which the varioui honcls purporting to have 
been issutd by the county nere  sold, na!lling the uumber and 
amount of each 11o11tf ; 

(2). The  amc~unt realized from the sale of I~ollds, separately 
stated ; 
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(3). W h o  were tlie purchasers of each, naming purchaser and 
n u n ~ b e r  of bond purchased; 

(4). When the several sales were n ~ a d e ;  
(5). Wha t  amount ha, been !)aid aucl \ ~ k a t  number of bonds 

paid off; 
(6). \Yhat :~nlonnt of money has heen levied and collected; 
(7) .  T h e  n hole amount of' the allegetl debt against the county, 

now 0utst:tntiing; 
(8). The  preient holders of the said bonds, :I? far as you can 

ascertain. 
Very  resp~ctfiilly, 

C. B. WATSQIV. 

This is manifestly brit an application for information to the  
only source from which it could be obtained, to bcl used in defkntl- 
ing  tile county in an action brouqht l ~ y  one w h o  held such lxmls. 
I t  was not ti demand for au account of the trancactionz of the  
agency with a view to its termination, and the jrldge certair~ly 
did no wrong to the defendants in leaving the communication, 
with other evidence to the jury, to enable them to respond to the  
issue. S o r  \\as he in any drgree invading the province of the 
jury in disrcgarrl of the directions of the act of 1796 (CODE, 
$413) in ni:rl;ing the r e n ~ a r k  that the comn~nnicnt io  does not 
11por1 its f,we purport to he s r ~ c l ~  a deruantl as the dcfenclants 
claimed in the proposecl instrr~ctiow-that is, a, we understand, 
a peremptory deli~ancl for an account. 

6. B u t  the ~uniri and essential queition, to the solution of'\: hich 
all tht? iscues pointeil, i-; n i  to the bar of the statritc m d  theefTect 
of the call contained ill  the \\-atson letter i l l  putting it i n  motion. 

T h e  verdict settlec the fact that there was no demand until the 
month of August, 1577, noue being b h o n n  in the Watwn letter, 
sufficient to set the statute in operation. It i5 true that an agent 
in posw&on of funtls w lrich he ought to pay over to his princi- 
pal, is not in defa~ilt so as to be exposed to a11 acii011, and a 
demand is required to afrord hini an opportnuity to pay. \Ve 
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need uot go out of our own state for tlecisicms to this effect. 
Potter v. &turqts, 1 I le~. . ,  79; Deep River Gold Mining Co. v. 
f i x .  4 Ireti. Eq., G I ;  Wnr~ing v. Richadson,  11 Ired., 7 7 ;  
Jloore v. Hynzan, 12  Ired., 38; Iiymtrta v. Giay,  4 Jones, 155; 
Kiaett v. Hassry, 63 X. C., 240. 

T h e  cases in which a dem:\ntl is held to be necessary, and when 
maile to p t ~ t  the itat11 tc i n  motion, will be fi)und to 1x2 conclrltted 
o r  fini41etl agencies, where notliil1q remaills to be done but to 
account for ant1 pay over the funtl. They are inapplii~ahle to a 
continr~ous indefinite agency, i n  \chic.h, from the confidence 
reposed i o  the agent, he as,rlnies fiduci,~ry relations towarilr his 
employer i n  the tnamgenient of intereqts c o n ~ r ~ ~ i t t c d  to his charge 
aid Oecomes a trustee. While t l ~ i s  relation subsists, though there 
map have been nn l~ede t l  c,ilIs ou him f i ~ r  i l ~ f i ) r ~ ~ ~ ~ i t i o n ,  by the 
n~n tua l  :~cquiescel~cc of the partie-, it cannot he hostile so as to 
pern~i t  the ruoninq of the 5tatute. T l ~ e  ilenx~ud necessary to 
corivert tile f i r l ~ ~ c i q  into a 110-tile relation, must be one i~~tencicd 
to put an end to the agency and witl~(lra\r  the authority confer- 
red, 31111 t l ~ e ~ i  the statnte begins to run, o~rle+ the parties 1)y sub- 
sequtwt acts rwogn i~e  tile prolonge[l rsistei~ce of tile agency. 

\Vlierc the agent become> a truitec, cl~argecl nit11 the esccution 
of ~~~~~~~~p duties, until tlrc trust is put an end to, t l ~ e  statute 
does not begin to operate. 111  express trusts there i, no bar until 
a suflicient time elapses after their clohe. TLis is tfcckled in 
nurnt'rous cases. liirlls v. Tot twice, 4 I-I.~wl;s, 41 2 ;  Edzocr)ds v. 
Dilicersity, 1 Dev. & B'it. Eq., 325. The  s,lnle i5 the rule as to 
a bnilee. Collier 1,. Poe, 1 Dev. Eq. ,  56. 

T h u s  PEARSOS, J., r c ~ n a r l , ~ :  "Where  n co~~fitlential relation 

is established between parties, either by act of law as in the case 
of coprceuers, tenants in c o ~ n n ~ o n ,  &., vr by agreement of' the 
p:lrtiei tl~en~selvcs as i n  case of a tru-t or c~ye;~icy, the rights 
incident to th:lt rel<~tion continue until that rel;ltion is put an end 
to, ant1 the sfatute of li77~it(1tiom cind lapse of time Irc~ce no oppli- 
cation." Blouttt v. Robeson, 3 Jones' Eq., 73. 

To the same efyect, as to an u n c l o d  trust, are Davis v. Cotten, 
2 Jones Eq., 430; IVest v. Xloun, 3 Jones' Eq., 102. 
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I n  illcNair v. Xennon, 2 Rlur., 139, upon the dissolution of a 
copartnership, onc of the members undertook to collect what &hts 
were due it and to accouut for the proceeds as often as the plaintiff 
should require. H c  did accordingly exhibit a balance-sheet, the 
paper set up  i n  the plea as a stated account, while the business of 
collection mas yet in progress. Delivering the opinion, TAYLOR, 
C. J . ,  reri~arks: "In this state of things the statute of limita- 
tions could not attacli upon the dcmaod. The  statements fur- 
niihed by Kennon were to shorn, from time to t h e ,  the progress 
he nas  making. The moneys were received by Irim in the char- 
acter of' a truktee, liable to pay what he received when his copart- 
ners +houlcI require it: and it was only when they did require 
i t  and he refused, that the jiduciary character was put atL end 
to." 

I n  South Carolina it has been held that in  the case of a gen- 
eral agency, n here the business runs through a consitlerahle period, 
the it:itritc of litnitations does not begin to run nntil the exl~ira- 
tion of the agency, especially where therc is a current account. 
Hopkins v. Hopkins, 4 Strob., 207; Bair-is v. Cohb, 5 Rich., 133. 
' T h e  continuauce of tllc agency until the death of the agent is 

fully proved by the testin~ony of the defendant Lernly, who 
says : 

"I transacted about all of liis bu+ine<s as financial agent from 
his appointment to his death." 

"A5 the co~lpoos on these bontls fell due I cut thein o f  and 
applied county funds to their payment. I received al l  funds 
pait1 into the bank for the purpose by county authority, placed 
it to the credit of I. 6. Lash, as financial agent, and gave certificates 
of tlcposit. I would then checks, sign Lash's name to 
tlieln as financial agent-sometimes cigning " per Lemly," and 
sotnetirnes '(I. G. Lash, financial agent," as appears I)? the checks 
themqelves now exhibited to me-thns chcck out the money and 
apply it to the payment of bonds and coupons. I sometimes 
drew orders and sent to the board of commis4oners to be passed 
by them-my I~andwriting will show which ones." 
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I h e  witness also teqtified to the  illnecs of his intestate for t w o  
or  three years preeet l~ng liis death, confiniug him to l i iq  hed. a n d  
w h e ~ l  no oue n a s  allowed to see him on huiiness. 

T h i s  testimony, showing a n  nointerrupted continuance of t h e  
financial agency d i ~ r i n g  the  life of the intestate and the rnanage- 
rnent of its I ~ u i i ~ ~ e s s  by tile w i t n e y  fully warrarits the findings 
of the  jury,  and removes out of the way any  defence arising ou t  
of t h e  lapse of time. 

. h i d e  from a n y  final clewand, the  death of' the  aqent neces- 
sarily put  a termillation on the  agency. Story on .!.grncy, $5462, 
688, 490. 

r 3 l h e  inaxim expressed i n  the  norcli " t l e l e p t u s  n o n  potest dele- 
yure" is invoked for  tlic protection of the principal against n 
liability sought  t o  be i m p o w l  r)y the  +gent o r  all agent,  to  t h e  
former of w l ~ o m  n o  authority is given, and in wliose discretion 
no confidence has been repoceti; a n d  even i n  iuch case h e  may 
perform some cervices fur  his superior, of subordinate character, 
whicli will be deemed to have been rendered 'ry t l ~ c  a j~poin ted  
agent.  B u t  this is n rule  under  which, i n  a proper caw, t h e  
principal may shield himse!r f rom re~potisibility. B u t  n hen t h e  
principal, as  in  o u r  case, recognizes thc validity and sufficiency 
of the  service5 rendered hy the snborclinate, for the appointed 
agent and  in discharge of  tile t rns t i  asaunled by tlic latter, i t  
does I I O L  lest wit11 him to repudiate the acts of llis employee a n d  
e a p e  personal 1i:thility for the want  of autltority to employ 
him, riot contested by the  plaintiff> h a t  neqaiesced in by them, 

W e  do not attach importance to tile \.ariation> pointed o ~ i t  
betweeit the piaintiffs' allegations and p1~1of5, cincc the  former 
may be  amended so as  to  conform to the I;iticr atid rcnder t h e m  
consistent. T h e  Code of Civil Procedure is I l b e ~ a l  in  a l l o n i n g  
this to meet tlie substantial ends of ju\tiw--~cctions 125 to 132 
inclusive. 

I t  must therefore be declared that thcrc i3 n o  error in  t h e  
record and tlie judgment  mubt he a f i rmed .  Tllis will 1)c ccrti- 
fied to the court below. 

K O  error. Affirmed. 
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JV11ei.e n o  case is settled 'on appeal and no errors are :isiqnetl i n  tile r e r o d ,  
thejutlgtnent of ?he co:tt,t will be nflirrned. 

Cn-11, AC'TION to deciare t he defwtlant a truqtec of the plain- 
tifT and demanding the esecutioii of a deed, tried a t  Spring Term, 
1883, of BIJRKE Superior Court, btf'ore Cz~(her ,  J. 

T h e  deftntlnnt appealed. 

h i ~ e ~ r a i o s ,  J. It does not appear i n  the record that any  
case has bee11 iettled npon appeal for this court, llor are errors 
assigned i n  tlle recorJ. Upon examination, we find that the 
court ha5 jur id ic t io :~  of the parties and the sabject matter of 
the  actior~. 111 sric11 a C:~SF the  , j~dgmen t  n ill be a f f i r n d .  Swep- 
aov, v. Clayton, 7-1 S .  C., 521; B r y n n t  v. Ei'sl ie~, 85 N. C., 
669; iVcBniliel v. PollocX, 87 S. C., 503. Judgment  affirmed. 
Let  this be certified. 

No error. Aifirmed. 

Lice71sr to Refail Liquor-Discretion oj- Conmiss io~~rrs  i n  

G r o l ~ t i n y .  

1, T h e  commissioners of a county do  not posiess the wbitrary power of sup- 
pressing all places For retailing spiritnous liquors; nor nrc the!. tmund to 
license all npp1ic:wt though he be qualified by proof of good moral char- 
acter. 
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2. They have a linlited legal discretion ; and in passing upon an application 
fi l l .  license, they lia\,e a right to take into consideration the questions, 
wl~etlier the demands of the pnblic require an increase of such accommo- 
dations, anti whether the place i t  is proposed to estahlisli a bar-room is a 
suitaljle one. TIIE CODE, $3701, construed by ASHE, J. 

(S ta te  v. ,lIeltoiz, Bush., 4 9 ;  State v. Tlhodside, 9 Ired., 496;  d t t o ~ n e y - G e n e r a l  v. 
Jmt ices ,  5 Ired., 315, cited and approved). 

APPLICATIOX FOR R ~ A K D A R C U S  heard at  Chambers in Ashe- 
ville on the 27th of November, 1883, before Gudger, J. 

Tile a1)plication n.as nmle by the plaintiffs against the defen- 
d w t  board of' cornniissioilers of Buncombe county. 

Wlren the cause came ou to be heard, both parties being rep- 
resented by c:oull.sel, it was agreed that irregularities and infor- 
malities o n  both sides should be waived, and the matters in con- 
troversy shoultl be tleterrnined upon the facts and  law raised i n  
the plwdings, and after thc matters were so heard and debated by 
counsel tlle court found the followiug facts: 

I .  Tile defentlants are comnlissioners of' thc county of Bun- 
con1 be. 

2. The plaintiffs are citizens a d  resitlelits of the town of 
dsheville, in said county. 

3. 'l'hai the plaintiff's,at the regular meeting of thedefendants, 
0% the tjth day of November, 1 8 3 ,  applied to them for license 
to retail spirituous atid rrlalt liquors hy measure less t l~an a quart 
i t1  said town; that thc,~~laintifEs tendered proof of their good 
rrloral character, wliich was admitted, and slioived the place where 
they pro1~oiecl to carry on their biisiuess (the house then occu- 
1)ietl by W. 0. Mt~l ler  & Co., situate on Patton avenue? in the 
town of Asheville), which was not within any territory where 
the s ~ ~ l e  of liqrwr was forbidden by law. 

4. The  defendants refnsed to grant the license, believing t!~ey 
hat1 a reasonable discretion in the granting or refwing the same. 

5. Tlmt the facts set forth in the fourth paragraih of the 
answer, upon wl~iull the defendants found their action, are true, 
the plaintigi admitting them substantially to be trrle as therein 
stated, wllicli facts are as follows, to-wit: 
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T h a t  they, a s  the  brx1rtl of comn~issioners, were clot l~ed law 
wit11 a reasonable a d  s o u ~ ~ t l  t l iscret io~~ in the  matte:. of  grant ing 
license to retail s p i r i t u o ~ ~ s  liquors withill the county o i  Rt~ncomtje;  
tha t  honestly, and as  they believed fh r  the  best i ~ ~ t e r e s t  of thc 
c o m r ~ u n i t y  o f  Asheville,  as  well as  f%r that  of the  dcalers in 
liquors to  whnni they had before then granted license (they had 
g n w t e d  liceuse to five persons o r  f i r m  in said town, tlre 1)lai:i- 
tiff hful ler  being one of them) to retail sucsh liquors in  said 
town;  a n d  a t  the  time of said applicatio~l,  as well 3s s i t ~ c e  a n d  
for  a long t ime theretofim, there were issuetl licer~scs to  f ve of 
such establishments, wl~ ich  a re  now in Ijusiness, and sufFicient iu 
capacity a n d  accomrnodat io~~s to  supply the  ~v:rnts a n d  necessi- 
ties o f  the  irrhahitants a n d  visitors of said town;  t11;lt t l ~ e  said 
town contaius from three to  four  thousand inhabitants and is rap- 
idly increasing in populat iol~.  I t  a l r d y  has seven o r  e i g l ~ t  
c l~urches,  t w o  acaderl~ies f h r  the iustructiou of boys, one college 
for t h e  education of girls, besides many other  pr ivate  scl~ools. 
I t  is a popular summer  resort, much frequented a t  all  seasons by 
persons f'rt'ro~n a distance seeking recreation ; that  owing to the 
peculiar character of the  territory inclosed within its boundaries, 
i t  is  difficult to  police the  residcnccs of its citizens, in  mauy 
instances witlely separated from the  dense and populatctl bnsi- 
ness portiou thereof; that  I<eepiug in view these circunista:lce~, 
as  well as the requirements of tlic people generally for  refresh- 
ments, the dcfe~ldants ,  il l  g ran t ing  licenie several year3 since, 
ca r~ icd  i t  t o  bc publicly annonnced that  they would not 1' ~ c e n s e  
any  ett:ibiishment of this c l~aracter  save olr ;\lain street, a n d  near 
the  centre of the  town, where it n a s  possible to I i ~ e p  tlrc results 
likely to  flow fronl s u c l ~  tr'lflic nntler the  conitant superv i s i t~ l~  of 
tile corl)otatr authorities a d  of icers;  that  the plaintif-f' M u l l r r  I ~ a d  
f u l l  notice of thiy reclui~~ernent and had availetl 11imself of  i t ;  
tha t  t h e  place wllcre the plaintiffs propose to open :~notller estab- 
l ia l in~ent  is in  every way uufit for  the traffic. It is  on one of 
the  streets lending ff'rom the public square to  t l ~ a t  por t io l~  of the  
tow11 most dcnsuly occupied by the inhabitants thereof fo r  pri- 
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vate residences. I t  is a building in sight of the Methodist, 
Presbyterian and Episcopal churches, not more thau one hun- 
dred yarJs from the nearest, and not exceeding two hundred 
yard, from the farthest of them; that it is one of the streets through 
dhicli a large portion of the citizens must pass on their way to 
the churclie5 aforeqaitl, and other places of worship, on Sundays 
and other days, and one of the principal strcets used by the chil- 
dren of both sexes in p i n g  to and returning from school, and it 
is the most pop~11ar and frcquentecl street in town for persons 
who wall\; that t h y  honestly believe that the opening of a bar- 
room on s n d ~  a street, with its inevitable attendant evils, could 
not hnt bc most dista5tci'ul to all the inhal~itants of said town, 
and injnriou, to the peace, good order and murals of the com- 
munity. 

Some of the chr~rches abovc referrctl to are as near some of 
the licensed h r - r o o u ~ s  as to the house in which thv plaintiff pro- 
poses to retail, but they are on opposite sides of the p ~ ~ b i i c  square, 
wit11 intervening strnctures, trees, fences, ~valls, &c., so t l ~ a t  the 
sights and sounds of an unpleasant character which uwally are 
seen and heard ahout bar-rooms, are conceded and prevented 
from offending citizens while attending dirinc worship. 

I t  was under thew circ~imstances and f'or these reasons that 
they \lave time and again refused to grant license to the plain- 
ti%. 

Hesms. U'. H. Mnlone nild Hinsdnle dl. Dercrcu.~, for plainti%. 
,Wessrs. Bnttk & ilfordeccr i, f i r  defendants. 

ASHE, J., after stating the facts. The  only question l~resentetl 
by the appeal in this case for our detern~ination is, whethcr thc 
board of commissioners of a county, under THE CODE, $3701, 
have any discretion in the granting license to retoi! spirituous 
liquors by a quantity less than a quart, when the applicant has 
complied with the reqriirenients of the act by proving a good 
moral character. 
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I n  the ii~restigntion of thc qnestion it is neces~ary to rcbiew 
the hiytory of the legislation on the subject to come to n, just and 
s a t i s k t o r y  conclusion 

The  firjt act on this subject was the act of 1825, ell. 1272, 
442 a i d  3, ametided by the act of 1828, cli. 10, combinccl in the 
Reviwd Statute<, ch. 52, 4'7, nliich enact, that e\ ery persol] 
wishing to retail spirituoas liquor3 by a nieaiure le-\ than a 
quart  ihn!l apply to tile court of plea. and quarter scs4ons of 
the county in mhicl~ he reqidea, to ol~tdin a12 order therefor, which 
older shall be g r a n t e d  by  the scrid c o w t ,  seven juiticey heing on 
the bench, only to s~icll free nhite persons as sllall satisf'~ctori!y 
show to the court their gootl moral charac t~r  by a t  1ea.t t n o  
nitnespes of known responsibility, to whom thc c l~a~nc te r  of thc 
applicant has been known for at least one year. 

This act nas  followecl by the provision in the Revised Code, 
ch.  79, $6, nhich amended the Kerised Statuteq, c l ~ .  82, $7, by 
requiring tllat tllc place ~hoa l t l  be designated in tlie application 
for license and omitting t l ~ c  residence of the applicant. 

Then came the act of 1872-'73, c11. 144, schedule E, 911, 
which omitted the designation of  the place and the proof of' 
good moral character, and provided that the cornmissio~~crs may 

g ,mt  license at theit. option, aud by  section 8, schedule C, repealed 
al l  forrner laws on the subject. And. this act was amended by 
the act of 1881, ch. 116, $26, only in the particular of substi- 
tuting the  lord "gallon" in place of "quart," and this act, as 
amended, n a s  again amended by the act of 1883, ch. 10, which 
struck out the word "gallon" and restored "quart." 

Then, upon the ratification of THE CODE, the act of 1872-'73, 
as amended by the acts of 1881 and 1883, wai impliedly repealed 
by section 3701 of THE CODE, which declares that "every per- 
son desiring to sell spirituous or malt liquors, mines, cordials or  
bitters in qanntities less than a quart, shall, before engaging in 
the said sale, file his petitio~l I '!IS t l ~ c  place and house in which 
he proposes to retail, and obtain an order from the board of con]- 
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missio~~ers of the county to grant him a license to retail a t  that 
place, which order they shall grant  to all properly qualified appli- 
cants. 

From tllis brief history of the legislation on the subject of 
traffic in liquors, it will be seen that the law has heen changed, 
frorl~ time to time, in accordance with the fluctnations of p o p ~ ~ l a r  
sentiment. But the last e x l r e 4 o n  of the legislative intention, 
as declared i l l  THE CODE, $3701, restored the law as provided in 
the Revised Code, ch. 79, $6. 

THE CODE, $3701, is so variant from and inconsistent in its 
proviaiolls with those of the act of 1872-'73, and the several stat- 
utes amend<~tory thereof, that they are necessarily repenled hy 
irnplicdtion ; and the eflect of that repeal is to revive section 6 
of chapter 79 of the Revised Code, so far as the provisions of' 
that section are not repugnant to those of thc former. 

Upon comparing these sections, so far from there being any 
repugnancy, they are substantially the same in their provi5ions. 
ID each section it is provided that  tlic applicant shall obtain an 
order; in ouc cast, from t l ~ e  conoty court, seven ju5tict.s bring 
present; anil in the other, from the board of cornnlisziouerq, desig- 
natiug the placr where it is proposed to retail, and upou showing 
they arc r~roperly qualified (that is, by provil~g a good moral 
character), a liceuse shall be granted, onlittinq in the last act the 
words "free white persons." The two iections then, being in 
p n r i  rnateritr, are to be construetl together. Ai'tclte r. Xclton, Bu>l)., 
49; State v. It'ootlsitle, 9 Ired., 496. 

It will liowever be noticed that the section of the Revised Code 
here referred to is the s a n ~ e  as section 7 ,  chapter 82 of t l ~ e  Re- 
vised Statutes, with n qlight modification. I t  is in facat a re-en- 
actnient of t h a t  section i n  totidern verbis, except thzt the former 
act dispense.; with a residenre of the applicant in the county, and 
reqoired that the place where it was proposed to retail should be 
designated. The  chaog'e was imnlaterial so far a i  i t  affected the 
substance of the section in the kevised Statutes. 
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l h i s  tlreu lxiugs us to t h e  riiain 1)oint i n  the case. J JTl~a t  is 
the  proper con~t rue t ion  of T r r ~  CODE, 53701, in refcrcilce to tl.ie 
question presented I.,y the eppeal ? 

r 7 l h e  section being srll)st::ntia!ly tire same as illat contained i n  
Revised Statutes, cliaptcr 8.3, 67, wlu~tever  construction n.as give11 
to tli:lt section ~ n w t  IIL' given t o  this, arld a eo11.struction mas 
give11 to it liv C'i;iei',Tusticc RUFFIS i l l  :111 able ant1 elaborate 

'opil~ioil i n  tile c3.e oi. r l t j 3 , . 1 : ~ ~ i - C ; ~ l ~ e , ' ( l l  v. -TIL~ Justices of Gt~il- 
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ing to the denland the justices really believe will be made by 
those of the people w h o  repair to such places 'for their relief,' 
as the statute of Edward expresses it. So too, there :ire situ.1- 
tious in which it woulcl be so unseemly that a tippling-house 
should be set up, that  a11 men ~vould be shocked a t  one's being 
licensed there; as literally, a t  a church door or school-lrousc, or  
even so near a court-house as to incommode the court i n  the 
dispatcli of business." 

So  we here have what ,may L)e considered a contemporaneous 
construction of the section in question; and it is to t11c effect 
that  the contmissioners have a Iimited discretion; and in judg- 
ing whether a license should be granted in any case, that they 
may take into consideration the questions whether the demands 
of the public reiuirc an increase of suclr accomn~odations, a n d  
whether the place where it is propnsctl to establish :1 rctail shop 
is a suitable one. This is all the board of commissioners have 
done in  this case. They l~at l  already granted license tosome five 
persons or firms in the town of dslleville, which in their jutlg- 
merit was amply sufficient to afi'ord accon~n~odations to a11 such 
as might be disposed to seek "relief" a t  such places, and they 
believed that the place designated in the petition was an unfit 
location for such an establishment, being situate on a street prin- 
cipally occupied by the inhal)itants of the town for private resi- 
dences, in sight of three churches, not rnore than one I~unclrecl 
yards from the ncarest and not exceeding two hundred f r o ~ r ~  the 
fastilest: a street through nhich  :I large portion of the citizens 
passed in going to and from tlrc ch~lrches on Sundays and on 
other day5 whrn divinc worship is ]lad in them; and the princi- 
pal street in the town through \\liich t l ~ e  cl~ildrcn of both sexes 
p a ~ s x l  in going to and from scl~ool. 

Besides these, which wc thin]; were suKjcient reasons for the 
exercise of their tliscrctioi~ 1)y the commissioners, t lxy  offered 
other cogent reasons why they felt warranted in refusing the 
license to t l ~ e  plaintiffs. A n d  heing of opinion that the Loard 
of cornmissioneri esercised a i a u ~ ~ d  legal discretion in refusing to 
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g r a n t  a license to  the  plaintiffs to  retail spirituous liquors a t  t h e  
place designated in their petitiou for  a ~~znnc7a~1zus, we llold there 
was no error  committed by the  court helon-, and therefore affirm 
the juclgmen t. 

K O  error. Affirmed. 

-1 judge of t h c  superior cour t  has  t h e  power to vacate or modify orders n ~ a d e  
in  a cause a t  any t i n ~ e  before f i n d  judgment.  

( Winsion v. Andeison, 3 Dev. & Bat., 9 ;  Perry  v. Adtrli~s, 83 K. C., 2 G G ;  State v. 
Stcqpwn, Ib . ,  5 8 4 ;  Henderson v. Gmhccin, 54 IT. C., 496 ; Jliiier v. ,Tustice, a n d  
cases cited, 86 Ii. C., 26, approved:. 

 PEAL from an order made a t  s p r i n g  Tern,, 1882, of HAY- 
WOOD Superior Court,  by Awry, J. 

T h e  plaintiff al~pealetl .  

SMITH, U. J. Thc partiei to  tl l i i  actioi], n l l i c l ~  involved the  
proper location of the divisional line betneen their several tracts 
of land, a t  spr ing term, 1881, tame to a compromise, and  agreed 
that it choulcl be establishetl a c c o ~ d i n g  to the calls of t h e  deed 
from ITilliam D e a l  e r  to  Jehu Deaver, i m l e r  n hich the plaintiff 
der ives title, and be aqccrtained a n d  fixed by a iu rvey  made by 
\V. H. Hargrore ,  ant1 t h a t  certain desiguatecl persons should 
assess the  plaintiff's damages. The terms of tll i i  agreement 
were embodied i n  a judgment ,  a11d orders n e r e  made by the  court 
to give i t  effect. 

A t  spr ing  term, 1882. t h e  repvrts t h a t  llad beell made to the  
previous term and t o  which the  plaintiff had filed esceptionq, 



were set aside, a11d a re-reference cntcretl for  :I srrrvey coi~form- 
i n g  t o  t l ~ e  !ine establishctl by J a i l ~ c s  P a r k a  for  the  considera- 
tion of tile court, and  directing the  said I-Iargrore :lud P':irl<s to 
r u n  t h e  line "f'ron; the  hl:~el; oak to tllc, snssifras nnc1 to  the 
innple, t o  the  e ~ l  tha t  tile r ights  of tile p ~ t i e s  :nay be ictt!eil." 

l 'ursuaut to thisordcr,scpar:ltc s ~ ~ r r e y ' :  were :nnden~it? reported, 
one by R:irgrovc, t11c other by Pnrks ,  t o  thc  first of' wllic!~ the 
plainti$, a i d  to tlle otlicr, thc  tlcfc!itln~lt iiletl c s c e p t i o l ~ ~ ~ .  

At spr ing  term, 1353, tile l~laintiff;  o i l  afliclarit, oi)tained ,a 

rule  oil the  tlefendant for  frirtllcr sec*nrit;- i'o? llis iianiages alld 
costs, s!~oulcl they be ::(lj~~cl~ei! to  him,  xi(!. :;t the  time moved 
t h e  c o ~ l r t  to  set nsidt, or, as is saitl ill t i ~ c  c':lse, to  expunge from 
t h e  remrt l  that  ~ ~ o r t i o l l  of the  illtcr10~11toi.y , j ~ l ~ l ~ t ~ i ~ ! i t  entered 
t w o  te rms  prcvions, wllich directs :L " re i 'erc~~ce to 13. Hx-  
grove :111t1 P a r k s  to F . I I I . V C ~  :i(wrdil;g to  ]:I-t ortlcr i n  tile came 
ant1 report to  t!lc iicxt tcrill of this ~ o l i r t :  the 1irzrh f im? block on/; 
t o  f i l e  s t r s s ~ f i ~ r s  nncl i'o t h e  i ~ : t r p / c ' ,  to t!:e ccd  ? l l : ~ t  l h c  rights of tlic 
partics may  bc xcttletl." 

r 7 i 11c ii1i)iioil WI!: l~i.edic:ltei! i l p : ) ~ ~  tile fllct tllnt t l ~ i s  :~clditioll was 
orclerctl t o  be ~u:lt?e by tl:c jrliige af tcr  t l ~ e  cl?tl of tlie tcrm of t h e  
court  i:i Hay\vood and  whiie 11c mas a t  T7(rel)stcr, the  county-sext 
of  c tack so^^, i r o l t l i ~ ~ g  ;he court of that  county. 

The  inot io~l  was tleiiictl on the  gi'ouiid of' 2 supposed w a n t  of' 
1 m w r  ill tllc judge to g r m t  it, f i t r c i  \v i t l~ont  enrlui~, ing illto the 
facts i n  ordcr  to  t h e  cricrcise of discretion in .ihc premi.w.  

'\Ye slo ?lot undcrtalic to ,say tl~:lt  the ciwrrnistnuces do not 
\ r a r ran t  tllc ref'wal of' t l ~ c  111:1intiiT's motion af ter  his long acqui- 
escence in  tile ortler m t l  subsequent steps i a k c ~  ill the pi.ogreFs 
of  the  cansc, cvcn if '  n promilt application to the  c o w t  \\-as ellti- 
tlctl to  its favorable consideratio~l; b a t  i t  was 311 crroiieoils eon- 
elusion t h a t  the  power to vacate was not w s t c d  in the court. 

I n  such case the appeliate conrt n.ill entertain tile appeal ant1 
reverse tile erroneous ruling, in order that  t l ~ e  court hrlow m q -  
exercise t h e  discretion confided to i t ,  ant1 gran t  o r  ~ d i l s e  t!lc 
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MOTIOX to dismiis an appeal I~eard at October Term, 1883, 
of THE S ~ P R E M E  COCRT. 

S o  counsel for plaintiff. 
Xess~s .  Reatle, BusSce R. Busbee, fbr defendant. 

J~ERRIMOX, J. The appellant, in all case., should be carefnl 
to see that the errors upon which hc insists are properly assigned, 
and that in all respects his appeal is perfected. I f  he fails to do  
so, as the law requires, i t  is his own neglect, aud lie cannot  con^ 

plain if his appeal fails or i t  clis~niiserl. 
THE CODE, $552, requires that, "to render a11 appeal cffect- 

ual for any purpose in any civil cause or special proceeding, a 
~vritten undertaking must be executed on the part of the appel- 
lant, nit11 good and sufficient surety, in such s u m  as n ~ n y  be 
ordered l ~ y  the court, not to exceed the sum of two hundred and 
fifty dollars, to the effect that the appellant will pay '311 costs 
nhich may be awarded against him on the appeal, or such sum 
as may bc ordered by t h e  court must be deposited with the clerk 
by whom the order n a s  entered, to abide the event of the appeal: 
such undertaking or deposit may be waived by a written consent 
on the part of the recpondent." This language is plain, strong 
and rnanclatory. I t  does not simply prescribe a form; it is not 
merely directory; it requires a thing to bc done that is of the 
wbstancc of the appeal, and it can be dispensed wit11 only by a 
written waiver on the part of the reqpontlent or appellee. I t  i s  
not within the discretion of the court to dispense with it. 

THE COIIE, $560, furtller ~~rov ides  in like strong and man- 
datory terms, that ( ( a n  undertaking upon appeal shall be of no 

~fect r~nless i t  be acconlpanied by the affidavit of one of the 
sureties that Ile is worth double the amount specified therein." 
This is a modification of the C. C. P., $310: it required all t he  
sureties to make s like affidavit. And the sufficiency uf the sure- 
tie, may Ire excepted to as provided. Of coursc these statntory 
provi>ioni do not apply to c a w  where :i party wps as a pa up^^'. 
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It] this case the appellant executed an ondertaliing upon the 
appeal with a surety, but the surety did not make affidavit as 
required by the statute. The  clerk certifies that i t  was "sworn 
and subscribed beforc me;" but who was sworn, and what the 
person swearing swore, does not appear. This swearing was not 
the affidavit required. I t  does not appear to be a substantial 
evmpliallce in a illaterial respect with the statute. I t  must 
appear by tlle affidavit that the snrety was worth tlouble the 
amount of the undertaking. An affidavit is not simply the talc- 
ing of an oath: it is what is inid under oath, duly t a k e n a n d  
reduced to writing, and the writing onght to be subscribed by 
the affiant. 

We have examined the record carefully to see if there is any- 
thing in i t  that conlcl be construed to be a ujaiaei. of :L justified 
undertaking, and \\e fiurl nothing. Wllere the appellant is in court 
and the bond is offered and accepted without objection, and this 
is noted in the record, this is construed to be a sufficient waiuei* 
in writing undcr the statute. I l cncock  v. Bmnzlett, 85 N. C., 
393; Brysoix v. Lucas, Ib., 397. 

The appeal was not perfecte~l :iccorcliag to law, and tile defen- 
dant is entitled to have her motion to dismiss tlle appeal allowed. 

PER Cvnr.~v. Appeal tlimissed. 

T h e  justification cf :I s u ~ e t y  to :In undertakingon appeal, must be made by the 
surety I~imself. T h e  nffiddvit of another as to [lie p x u n i a r y  reputation of 
the snrety will not ansner  the tlcmnntls of tile l aa .  See preceding c.~ie. 



: I  J.  T ~ I C  l)l:iintiiT" nl)i)cllee i?io\-c-; to riis113i.s the 

appeal  l)eca~ise tile ~iiret:- to tllc r~ l lder ta i i i r l~  11a.i ~ c i t  matie ~Kicla- 
vit as  requiretl by TIIE C'oni.:, $569: flint 11c i;: x-drlh clonhlc the  
sim1 of l;lonc3y speciiietl i i i  t he  i1ii:Ierinliillg. 

It: appsu'.i ttl::t tiic s i ~ r ~ t y  ni:r(le i ~ o  aiiid:~vlt a t  all, hiit 0110 

I>anicl Douglicr!,v ~r~aclc. ai'fitlavir ' ' t i lac  t!le ::ilrciy 2 n d  pri12ci- 
11x1 ill t h e  aim;-c 1;onti (i,efk;.riilg to  :Ire t~r~tlertalii!?g) are  wort11 
fifty dollars n!x~\-c tlrcir d c b i  :11i:! c ~ ~ ~ ~ : i l ) t i o ; i r ,  :~ccoi.tli~:g to re[)- 

a Ion. a t  1' 

T h e  s t a t u k  rc:qi:irc-; :!:ot t i l t  .;ili,ci:\- .<i: ; tII  n!n!i;c tile afiidavit. 
H c  is pr~.sn~n:etl to !iiic;\:. Iris ;)ec~1i:i3.i.y :inti ~) ix)perty circunr- 
stances !)ctter thnil a n y  oij(: c~lic, alld otrght :(I 111n1;c tile afitlnvit. 

B u t  i f  anotllcr cau l r  aI1o:vccl to ( lo  so, tile :\:?idnvit ill tlric: 
r 7 case is insuficicnt.  Pile n f h i i t  does not h:t.E:li. that  lie I < n o \ ~ s  t11c 

circumsta~ices of tikc surer!- n t  I i e  s\war.; t:) " rep~l ta t io i~ ."  
'P'l~is is ilot n co~i~plia~ic:! :ritli the s tn t t~ te  iri form or  substnncc. 
The illtent of' the  s t a t i i : ~  i-: to hei.ve :I s u i ) s t a i ~ t i d  purpcsc, ant1 
we c:~nnot r i~~dcr tn l ic  to  i i i ~ i ~ u i r  if. f'urcc ant1 effect 1;y giving it :I 

~011s t ru~t io11  proml)ted hy n dcsii,ca to rclipve ~iegl igent  appellants. 

T h e  motion to i l isn~i is  tlre ap1)c::l must I)e n!lo\vctl. It is so 
ordered. 



SMITH, 6:. J.  Tire fact.; ( l i ~ c l t o ~ ~ c l  in t i i ~  atfiiclavit of' t h e  plain- 
t i f f " ~  cou~isc!, to \ s l~ ich  no o1)~)osing cvitlcuc:. is offered, :>re, that 
scpar:1tc htntemcnts of'tiic c:lv !11i appe:11, prcp:li.td for tlic respect- 
ive prtici,;, :vci~: tleliveretl tg ihc ,judge \r!tu tried thc c:l~l=c, f i ~ r  
Iris a t l jus t i i i c~~t  of the c1iFewnccs het,\:.ccn theill. H e  t r x ~ ~ s n i i t -  
ted to  t!~c clerk a ctate::liwt of Iiis 0 x 1 1 ,  omit t ing one or more of 
:rppdlant 's exceptions to tlic ru ! i~~gs  which were intel~dct l  to  be 
b r o u g l ~ t  111) for rcview, ~ui t l iont  giving notice t o  tlic lmrties o r  
atFortlii~g thi.m :in oppor t r~n i ty  of h i r ~ g  hcnrd lvfore his filial 
action. T h e  rctireincnt of the  judgc fkom of5cc ~ ) i . ~ v e i ~ t ~  the 
p c r f e c t i ~ ~ g  t h e  a l ~ l ~ r a i  in the ~not le  prescrilml bj- t h e  statute, and 
woultl, i n  the :tl)senccr of ntly case, render unavoidable t h b  
arv:lril oi' n new t k d .  T h i s  nece.ssity m:ly bc avoided by tlicl 
nppe l lec '~  a5sent to  tlrc filing of ill? appellnllt's (me ,  3s  1)al.t of 
the  recortl and  t l ~ c  :~ppe:l! then 1ie:rrtl upon it. \Ye t l~crefore 
g rau t  t h e  a1)piication for tile \vrit of cwtiornl.i, to  tlic end  tha t  an 
opportuni ty may I)e o&retl to the parties to file the  nppellnnt',5 
case, witliont :~tIdition or rhairge, to come ~ v i t h  the  record i n  

",\rr.. Jus t ice  , \ I E R I I I ~ \ I ~ J S ,  h a v i n g  ilaen of c o n n i e l ,  t i id  n o t  s i t  on t h e  i l e a r i n g  
of this case. 
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response to the requirements of  the w i t ,  ant1 t l ~ i s  can only b e  
wit11 the  assent of the  appellee. 

L e t  the wri t  issue a s  prayed for  on t h e  terms prescribed by law. 
PER CURTAM. Certiorari ordered. 

M. hl.  LUTZ v. \\'. P. CIJSE and others 

No appeal lies, where the rulings n p o n  exceptions to n referee's report and a n  
order of recomrr~ittal do not affect the substantial rights of either party. 

( B a n k  v. Jenk ins ,  64 X. C., 719 ; Ttrallinyton v. ilfontgonlely (and cases cited), 74 
N. C., 372; Rol l ins  v. Rol l ins ,  7 G  N. C., 264; Ruilrocrd v. Richardson ,  82 K. 
C., 343; Coinmissionem v. X a g n i n ,  85 K. C'., 114; S l o a n  v. M c N a h o n ,  Ib., 
296 ; L e a k  r. Covin,gton, 57 K. C., 501 ; N o o w  v. Hinnunt, Ib . ,  505, cited and 
:11-'proved). 

CIVIL ACTIOK tried a t  F a l l  Tern) ,  1883, of LINCOLN Supe-  
rior Court, before Shipp, ,J. 

Xessrs. D. &henck and Rende, Busbee dl: Busbee, for  plaintiff: 
,Messrs. X. L. &Co'oi.kle and Hoke R. Iioke, for defendants. 

MERRIMOS, J. T h e  plaintiff brought  this action agaiust the  
tlcfendants, as  executors of  the will of  0. P. Bost, deceased, 
who was in his life-time t h e  guardian of  the  plaintifl; then  an 
infant, t o  obtain a n  account a n d  settlenlent with the  estate of his  
said guardian in respect to the gnardiansliip of hiniself. 

Upon  the complaint a n d  answer, the court directed an :iccotrnt 
t o  be taken, and made an order of reference to that  end. T h c  
referec proceeded to take a n d  state t l ~ c  account a r ~ d  made rcport 
of the  same. T o  this  report, the  tiefentlant filed sundry  excep- 
tions. T h e  court l ~ e a r d  the  action upon the report and the escep- 
tious thereto. Some of the  exceptions were sustained, others  
were overrnletl, and  in some respwtq t l ~ p  rcport was confirmed. 
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T h e  court tiien, preparatory to giving final judgment, reco~nmit- 
ted tlle report, with directious to correct the sanic in accordance 
with its rnlings in respect thereto. From this order of recom- 
mittal and rulings adverse to hiru, the plaintiff appealed to this 
court. 

T h e  law does not contelnplate that actions arc to be brought 
into this court for the correction of errors, in fragments or sec- 
tions. On the contrary, every action should be brought, or as 
nearly as practicable, as a harmonious whole, and tried and dis- 
posed of in all its parts in order, and contin~~ously,  until finally 
disposecl of upon its merits as a complete litigation. Generally, 
errors, if suggested a t  ally stage, sI1ould be appropriately noticed 
and set forth in the record, so t i n t  in dne time they may in the 
course of procedure be regularly passed u p o n ,  either by the supe- 
rior court in correcting its own errors, or hy this court up011 
appeal. There ought to be, ancl i n  every well tried action there 
is, an orderly and logical oneness; it  has a beginning, successive 
intermediate s t epsand  an end ;  each part has its appropriate 
place, and each part is affected hy, and inimcdiately, or medi- 
ately, supports every other part. 

I n  the case before us, no appeal lies a t  the present stage of 
the action. The  rulings upon the exceptions and the order of 
recommittal do not afFect any substantial right claimed by either 
the plaintiff or the defendants that must be presently deterniined, 
or lost or pre.jndieed. I n  the further progress of the action, 
other exception5 mny be takeu by the one side or tllc other, or it 
may turn out, the court can and will correct its own errors, when 
the merits are more fnlly developecl. I n  any caqe, the appeal 
will not he cut off' in the end, nor clan harm result from the 
delay; and time and expense will he saved by finiqhing the 
action in the ~uper ior  court, and bringing the whole up  together. 
1 1 2  the orderly progrcbs of the action, any proper exception 
might liave been entered in the record, to be pnssed upon, on 
appeal from the final judgment in the ir~perior court. Nor do 
the rnlings of the court upon the exceptions to the report and the 
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:III appeal  from an ordcr  so.t; i initi~ sonre (11' tlie exceptions io a wfc>ree's 1.e- 
port and  overru;ing others,  nnd recolnn~i t t ing the  rellort nit11 inqtructionh 
to correct t h e  snine in confirrnity to tlie ru l ing of tile court,  is l~remnti l re  
and nil1 be dismissed. Upon the  cot i~ing i n  of t he  report and  the  rendition of 
a f ina l  jnil,rrrncnt, :ill t he  exceptions can be notccl and lnsseii upon in  one 
:~ppea l .  



r" 

E R R S ,  J .  lire caqe p r e s e ~ ~ t s  sevr.r:il clr~eqtio!ii; for or,r 
cleci-ion, i f  i t  were properly hefhre w. l y e  find, iioncver, rlpon 
a n  examination of thc  record, that  t l ~ c  a p p l  ~ 3 -  p 1 ~ ~ 1 a t ~ i r e l y  
taken. S o  appeal lie. from t!ie order esccptccl to, a t  the  plqc>ent 
i tage of the  actiou. 

Tlicrc n a s  a n  order  of refcreiice untlcr THE CODE; tlic r e h c  
~ n a d e  hi, report of finding' of the  Caets, tlie law ::riqi:~g t l lc leol~,  
and  btatilig a n  account; e x c e p t i o : ~ ~  tllercto TI ere filed I)y tlie p1ai:i- 
tiff and  one of the  tlef'entlant~. T h e  cafe was afterwards heart1 
LIpOII these exceptions. A n  order TY:F entered ~114:t ining come 
and overrul ing other, of them, :ind 1 cco:un~itting t h e  report  ui t l i  
instrnetionr to  correct the  Larne in  conformity n it11 the rul ings of 
the  court  in refpect to  the  c x c e p t i o i ~ ,  and  fro111 this order t l ~ c  
defendant> appealctl to  tliia court. I t  i> settled that  a n  nppeai 
doe. not lie a t  once from a e r y  older  o r  j i idg~ncl i t  that niny be 
n ~ a d e  i n  tlic l ~ r o g r e v  of an  actio:~. Generally, in  tlie order  of 
procedure, i t  lie3 froni the  fiiral ju t lgmei~ t ,  and  thell i t  lorings up, 
al l  t o g e t l ~ w ,  the  exceptions tha t  may linve I m n  taken nild notecl in 
the  fm!n tiuie to time, and tile w l ~ o l e  are heard together. 
A \ ~ i  action might  easily he protracted indefinitcly, if all appeal 
could be taken a t  mice from cvclry order or j~~dguic l ! t ,  l ionever 
u l ~ i i i ~ p o r t a n t  o r  ~ ~ I C O I I C ~ U S ~ V ~ ,  entered in the  c'or1i.w of it,s progress, 
to  say nothing of the  i l~conrenienec a n d  practical absurdity of 
suspending, unnecessarily, its progress pencling t h e  determinntion 
of srlccessive appeal? in this court. Tl ie  d u e  administration of 
justice does not require such a course of practice, even if' a fair 
c o n s t r r ~ c t i o ~ ~  of the  statute providiug for appeals t o  this court 
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w o ~ ~ l d  allow it, :IS it certainly does not. Indeed, if allowed, it 
\\wild be at  the cost of a due administratiotl ,of justice, order, 
time and pecuniary expense. 

There arc instances in wl~ich orders and judgments entered 
in the progress of the action short of the final judga~ent  may 
be appealed from at  once, and in some cases the progress rvill be 
stayed pending the appe:il, but ,such instances are exceptions to 
the general rule; and appeals are allowed in  thcm, because to 
postpone the appeal until final jrldg~nent woulrl result ill an 
absolute loss.of the right, o r  uuavoidable prcjndice to it. No 
rule has yet been settled classifyirlg srlclt cases, and perhaps i t  
~vould he unwise to untlertalic to settle a rule tlefinitcly a t  this 
time; but it is settled that all apped does not lie fro111 such a11 
order as that appealed from in this case. The order is interlo- 
cutory and i n c o ~ ~ c l u s i v ~ ,  and the exceptions to the rulings of the 
court embraced by it can just as well be considered after final 
judgment as now; nut1 iudeecl, upon the coming it] of the cor- 
rected report, the court may correct its own errors, if any exist. 

E o  exception Tras t:ll;en to the appeal by counsel for t h e  appel- 
lees, but it is the duty of the court to see that appeals come to 
this court in the case conteniplated by the law ant1 to uphoId a 
just and wholesoliie practice. Well settled and orderly practice is 
essential to the life atid vigor of the law; and it is one of the 
first duties of courts of justice to see that it is properly obxrvecl 
oil all occasions. Lzitx r. Cline, ante, 186, a n d  cases there citetl. 

The appeal must be dismissed, ant1 it  is so ordered. 
PER CURIBX. Apl~eal disnlissed. 

1. A c e ~ t i o r u ~ i  will be granted where the party is i n  no  default, bu t  113s been 
diligent in his efforts to take an nppral. 
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2. Where the papers in a case were sent to the judge to be returned after tlie 
expiration of the term, with his judgn~ent  therein: H e l d ,  that the party 
intending to appeal, if the  judgment shonld be against lliiu, and who 
made repeated enquiries of tlie clerk of tlie court about the return of the  
papers, and lost his right of appeal by reason of the lack of information 
of the clerk as to the time when the same mere filed, is entitled to tlic 
writ of certioiari. 

3. I n  snch case i t  must appear that there i s  reasonable grouncl for the appeal 
that was lost-not that tlie cause therefor would avail the party in th i s  
court. 

4. T h e  right to the writ is not affected by the denial of tlie petitioner's motion 
for an injunction against collecting tlie judgment, as tha t  motion was 
made in a separate and distinct action from the one in wliicli the petitioner 
desired to appeal. 

O C f u ~ r a y  v. Shank l in ,  4 Dev. & Bat., 276; IIotce,.ton r. Henderson,  86 N. C., 718 ; 
Pctrlcer v .  Rai l road ,  84 K. C., 118; S y m e  r. Broughton ,  Ib.,  114; P a r k e r  v .  
Bledsoe,  87 N. C., 221 ; G r u n t  v. X o o i e ,  88 N. C., 'Ti : V y n n e  v. Prair ie ,  86 
3'. C., 7 3 ;  Rogers  v. Jfoore,  I b . ,  85; Wzl l iums  r. Rocliz~ell ,  64 X. C., 325, 
cited and approved).  

PETITION for certiomri heard at  October Term, 1883, of THE 
SUPREME COURT. 

From the petition and answer, and the affidavits filed on both 
sides, these material facts sufficiently appear : 

The  plaintiff, executrix, brought a n  action against Wm.  Gar1 
Brown in the superior court of Orange county, a d  at  spring 
term, 1882, obtained j ~ ~ d g m e n t  against him for $504, with inter- 
est, and for costs. I n  this action she applied for and obtained n 
warrant of arrest, under which the said ~ r b w n  was arrested; and 
a t  said spring tenu, John Miller and John Gatling, the peti- 
tioners for tile writ of cerfiora~i, became his bail, and executed 
a proper undertaking in the sum of $800 on the 7th of 4pri1, 
1882. Thereafter, an executiorl issued upon said judgment, 
which was returued unsatisfied, the defeatlant Brown having no 
property. Thereupon, an exccution against thc person of Brown 
was issued at  the instance of the plaintiff, which was rettufi~ed 
non est incentus, and then the plaintiff brought an action to 
spring term, 1883, of said court, against the defendant petition- 



192 LS THE SUPREME COUXT. 

ers up011 their undertaking as h i l ;  a n d  in this action, and a t  
tha t  term, t l ~ e  plaintiff fried her c o ~ ~ p l a i l l t  nl legi~lg the 
of liability of the  t lefe~~ilants ,  a n d  r l c i n a l ~ d i ~ ~ g  juclgnlent for  t h e  
s u m  of $800, to be dischargetl upon payulent of' the $504 
a n d  interest and rosts. 0 1 1  U'crlnesday o f  tlle secontl week of 
t h a t  tern), the plaintiff moved h r  :lilt1 obtained a jutlgnlent 
final against the defendant Gatling for  tile snnl of 8733.:32, with 
i ~ ~ t e r c s t  o t ~  $504, n i ~ d  for  co.qts. 

T h e  deftmdant Mil ler  hat1 i i l d  nn ::nsmc?r, 1)~1t the plaintiff' 
moved for  judginent :~gaiiist h i ~ n  i ~ e c a i ~ s e  tile h a m e  TKS frivolous 
and false in ihct, and raised n o  s i~bstont ial  d e f e ~ ~ c e  t o  t he  ri~crits 
of the  action, and the  court so held, b n t  gmutctl lenve to t l ~ i s  
tlefe'endant to 11-itlidra\v the anstver a110 fi!c m o t h e r  0 1 1  01. lx>forc 
t h e  afternoon of Satartlay, the 1 s t  d : ~ y  of thc term. 

T h e  judge left t l ~ c  court heforc tirc eii(l of the tcrnr, but  01) 

t he  c v e u i ~ i g  of tlic last clay thereof tli:, comse i  for  t!!c> plaiutit'f 
sent t h e  papers in the case ( i ~ l c l n t l i n ~  tile nilsn.ci. fileJ by Miller 
i n  p u r ~ ~ a i i ~ ~ ~ f  file l ca re  granted, :uid also a n  :\nbtvcr i n  snb- 
stance tlle sar13e for the  defeiida~lt Gat l ing)  to t h e  judge, with n 
i n o t i o ~ ~  for  jutlgrne~it because tile answers T W ~ C  f r i~o ior l s  ant1 
false in  fact, m i l  raised n o  suibstantinl defence to  the  n ~ e r i t s  of 
t h e  action. It was stipulated that  the  judgment  s!~ould be 
entered a s  of the term mentioned, ant1 tha t  i h c  parties might 
appeal,  i f  they shoulcl so desire, aficr t h e  judge returned t h e  
11q)ws a11d the judgment, hut  t!~e t ime ~ ~ i t l l i n  which t!ie appeal 
might  be taken was not t l r e ~  settled. 

T h e  judge  received the pnpers and acljuclgetl t h a t  the deftn- 
dan ts  had  filed no answers "raising a n y  defeuce to  the merits o f  

t h e  action" a n d  gave jridgnient a s i n s t  t l ~ e m  "for  $733.22, with 
interest 011 3504  from the  21 of -4pri1, 1883, a n d  for $9.00 for- 
mer  costs, a ~ l d  for costs of t l ~ i s  action to be taxed by the clerk of  
the court;" sucl made this fa r ther  order:  " B y  agreement of 
counsel in the  presence of  the court, i t  is ordered tha t  the  defen- 
dants m a y  liave m t i l  the  10th o f  June  to file a case of appeal 
if they desire. Bond for  costs fixed a t  $30.'' 



. .- 

111cnt was givi.11, of' w h o ~ ~ ~  tile?- coiliplaii~. I t  a1)pwrs fro10 their  
aificlarits th:lt oiic of them c.:rllecl up011 the clerk a h ~ t  tlir  7th 
of 3 h y  last a11t1 iiiqi~ireti wlictlier tile j r ~ d g c  hat1 retrl~mecl the 
lmpws ant1 j t~dglnci i t ,  :rnd tlic clerk repiied that  11. 1 1 x 1  n o t ;  a l ~ d  
on tllc next  clay lie 111atlc lilie i~icjuiry and rcccivctl lil;c repiy. 
r 7 Illis at torney then nsiictl l ~ e ~ m i s i o ~ l  to  c s a n i i ~ i c  f i x  t l ~ c  paper?, 
which n:r gyantecl; h e  n~:ldp kearcl~,  hut coultl not find t ! len~;  
Ile \vns c s p e c i a l l ~  a~ lx ious  to  :tppcal for t11e defendant Miller.  
T h e  counsel fo r  the  dcfe~lclant Gat l ing  calletl repeatedly on the 
calerli a11d iilatle similar inquiries of liini :uid reccivecl l ike replies; 
lie called only three or four  days I:efore the  execution issued ant1 
received l ike  i:~formation, and l ~ e  too got  permission to ninke n 
search for the  pnperq b u t  could n o t  find them;  he  calletl twice, 
specially, I )e t \~een  tlie 13th aild 30th of ;\lay, and the  clerk n n i -  
f o r n ~ l y  nlatle the l ike reply. 

B o t h  of t h e  counsel swear positively tha t  they made repeated 
and  earnest inquiries of tlie clerk about t h e  papers and  jndg- 
ment,  and r11) to  ~ ~ i t h i n  a few days of t h e  1 0 t h  o f  J u n e ,  a n d  

13 
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he  unifornily told them tha t  the judge "had  not been h e a d  
from"; and  that  they desired to  appeal to this court. 

T h e  affidavit of tlie clcrl; s e e m  to 1)e n ~ a d e  with scrupulous 
care. I t  does not in  :111y material rcspect coritradict the  affida- 
vits of the said cou~lsel.  W h a t  t l ~ e  clerk states is his best recol- 
lection ant1 what  appears 011 tlrc cloeliet, and in several respects 
lie confirms the  statements of tlrc counsel; lie says illat one of 
the  counsel "did co:lie seveml times : m l  ask if the judglueut 
h a d  beer1 returned;  tllat being l ~ u s y  writing, he  referred 11in1 to 
t h e  papers, b r ~ t  he has no  recollection of tlie time a t  ~ ~ . I i i c i l  lle 
inacle inclairies"; tha t  about  t h e  \\-eel: before t h e  execution issued 
" the  papers v e r e  a11 pnt together and t h e j ~ ~ d g m e n t  thought  of"; 
b e  says it appears 011 tlic records in hi:; office tha t  the  judgnient  
was docketed on t h e  1 4 h  of May,  1883, a n d  Ile is confident tha t  
110 inquiry \\.as n ~ ~ ~ d e  after that  t ime by counsel, and that  n search 
of tlic doc1;ct 11-oulil h a ~ c  sliowccl the  judgment  ; tha t  lie 1 1 d  no 
design to inislead t h e  cmunscl or the dcfentl:mts ; tile lnpers  lay 
upon his c!eslc for so111c t ime;  tile contents " n o t  thought  of o r  
recollected." 

Anotlier affiaut swears that,  I)y instrr~ctiolis, lie ])!aced t h e  
pq~w.5 "1 tlle office of the clerk on the 14tll  of May, 1883, 311d 
h a d  tllc j:~dgnient docketed :mcl filed a t ~ i o n g  tlic papers. 

h Is r ,~ : rms ,  J., aftcr s ta t ing the  :\bow. U p o l ~  this stntc of 
facts \\-e thinli t h e  petitioners :we entitied to tlic wri t  of  certio- 
7 ~ 1 1 . i .  It is very manifest thcy desired and intended to appeal 
fro111 the judgment  fronl t h e  beginning. It was agreed, a t  t h e  
t ime it  was stipnlated that  the j u d g ~ n e n t  might  be entered as of 
t h e  term of tlic court, t!lo;igh it  was, in fact, to he given after the  
tcriu, that  the  party :>gainst wliom jrldgnient slioultl he given 
111ig1it appeal. T h e  counsel for  tlic ~ ~ e t i t i o n e r s  iii tlrat action 
s w a r  that  they intended to a p p a l ,  and it appears tlrcy were 
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vigilant aurl earnest i u  their  e f k r t s  to learn when the  judgment  
was entered, with t h e  view to appe31. Indeed,  v e  can scurcejy see 
how they could . d o  much niorc t I m  they did. It cou!d not be 
expected t h a t  thcy v;ould coininunicatc with tlie judge on t h e  
sul>ject. T h e  clerk was the prol)er i)cr.soi> to 11:lve charge of the  
papers and t h e  judgment ,  and  to hiin n.we all i ~ q u i r i e s  about  
t l ~ e m  properly adclressed. H e  ought  to  have linown w1ic11 they 
came into l ~ i s  oflice, a n d  hceu able to give all  1)ropc.r inforn~at ion 
about  tlieni. It seeme, Iiowever, t h a t  lie n-as not advertent  to  
their prcqence in his office for  sorlle considerable timc, and repeat- 
edly told t l ~ e  c o ~ ~ n s e l  applying for  information a l m i t  f l~em,  that  
thc  judge "liacl not been heard ~ITII ; I , "  a n d  he (lid tliil., as the  
counsel swear, a f c ~ v  clays Iwfow tl;e time expired withil: ~r l l ic l l  
the  appeal inigllt he t:tken. 

I t  is t rue the clerk says lie feels confident that  the  counsel (lid 
not call 111x111 him for i~rforrnatiou after the 14th of May,  but  he 
does not say posi t imly t11ai they did ]lot. Pnc!eccl, lie says h e  
could not say a t  w11at time iie c:il!ed, and it appears that  he relied 
largely fbr  his recollection a n d  i n h r m a t i o n  upon tlie cntries oil 
t h e  docket. His aficlavit i. not positire, aud  lie frarilily 83.5 l ~ c  
relie.., i n  s e v c l d  respects, upoil the  tlocliet-e~tries. 

Tl ic  counsel (lo not say they exnrninctl thc  docliet-entries; 
they say the!: called for tile pnpers ant1 searcl~ecl for, bu t  could 
not find theti!. T h i s  was sufficieii;. I t  i i  cuato~nary to'csll  for  
:111d es:i!~~ine the p a l ~ e w .  V n d c r  tile c ircr~a~stances of tlris case, 
i t  was snfl~cient if' the counsel calletl upon the clerk, atit1 h e  told 
tlrenl that  tlic judge Ijati not heen heard from. I t  IT-as not liis 
tluty to  l ; n o \ ~  of  the presence o f  rile p p e r s  and t h e  judgoient,  
and  to give inf'ornlation about  t l i e : ~ ~ .  There  ~ r c  cmes in which 
counsel o i lg l~ t  t o  exanline tlie records for infortuatioll, h u t  in  n 
case l ike this, i t  is suf icient  to  'call upon the clerk. T h e  object 
was merely to  get notice of n fact known to the c1el.k. 

V'hcre :i party illtending to appeal i n  apt time 113s not been in 
def iu l t  himself, and has been reasunably diligent i n  his e for t s  t o  
appeal,  ill tlie conrse of ~ m c e d u r e ,  h u t  failed to d o  so lsecause 
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plnin o i lg l~ t  to Iinvc l )eei~ fi)r dl:: 1)enuIty of the u ~ ~ t l e r t a i t i n g  
($800), and :\I! inquiry directc~l  a i  to t h e  clarnages tile plaintif? 
h a d  snst:linccl; tlint tllc cl3nnages n w  not liecessarily tile plaintiR's 
w l ~ o l c  debt: a n d  they i'artllcr insist that,  a t  a11 events, the judg- 
riicnt is i r rcg i~ l :~r ,  i n  tliat, i t  o u g i ~ t  not to have h e n  fiua!. n'r 

a r e  not pre;):irctl to  say that  tiicse s i~gges t iow of error  a re  trivial 
a n d  n o t  fit to I P  consiilereti, if p r o p l y  assigned ant1 brought 
bci'orc 11s. T h e y  raise qacstions that  at1n:it of n i ~ ~ c l l  I ) I ~ U S ~ ~ I C  
debate ,  :IS \;.(, le:lrnctl in tl:c able arguments of counsel upon this 
:tpplication. \Ye do not tlri111i it proper to decide thcni n o ~ v ;  

enable 11s to scc t11:lt the:.e I r ns  some  rciaronnblc g round  fhr  the 
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Cpon petition for the writ of ? ~ m i d c ~ r i  a notice was served upon tlle adverse 
party to s l~ow cause, 6c . ,  and he appeared with affitlnvits in opposition to 

tile granting the wr i t ;  Held, error i n  the judge to refuse to entertain the 
affidavits. T l ~ e  practice in applications for writs of ~ e c o i d a i i  :111d c w l i o m ~ i  
touclied upon by ~ I T I X ,  C. J. 

(Leatheiuvood v .  ~lloody, 3 Ired., 129 ;  TIT&  v. ULW~LCLIZ,  T Ired. ,  1:30; Wildire11 
v .  Becdlg,  69 X. C., 399, cited and approved). 

PETITIOX for reco- idu l  i l~e,lrtl a t  Chamber, ill J e f e r ~ o u ,  L h e  
( ~ i l ~ l t y ,  011 the  16 th  of May,  1583, bcfore G L I ~ ~ P I - ,  .I 

T h e  action vhicl l  t l ~ i s  proceedi:~g n:ii had originated in 
M c D o n e l l  county. T h e  plaintiff ' l~atl obtained j d g r n e n t  against 
tlie tlef~nc?ant c o n ~ p a n y  Ijeforc n justice of  the peacc on .I contract 
for cervices rendered to it, n n J  on the  '7th of ? t h y ,  1583, notice 
of thc  intended applicatiot~ of tlefen:l:~nt for  a n rit  of r c c o ~ d m i  

Ira9 served upon tlie pl,~iutit?'. T h e  plaintiff den~andeci aye? of 
the petition for the  ~vr i t ,  ~chicl i  ~ t a i  r e f ~ ~ i ~ i l  by dei 'ei~dant, and  
there1111011 t h e  plaiotii?? prepared affidavits i n  oppuiicion to the  
n ~ o t i o n  to g ran t  t h e  n r i t ,  awl  filed thetn on the  (lay of t h c  hear- 
ing  before H i s  H o n o r  I)y n a y  of a n i n e r  to the  petition, togctlier 
nit11 n transcript of the proteeding, had Iwfi~rc tlic j a ~ t i c e  of the  
peace. U p o n  thc  hearing, t h e  judge refusetl to entertnin the 
:~ffidavits and  exhibit-, of tho plaintif? o r  to  fill(] the f x t - ,  b u t  
granted the defend:lnt's motion, and the  1)1:1intifT ~ppea le t l .  

SMITH, C. J. Tlie  wr i t  of r'e~orcl(iri under t l ~ c  f o r ~ n e r  prac- 
tice and  retained in tlle new, as ha5 been often cleclured, is used 
for two purposes: the  one, in order  to 11aw a 11en trial of the  
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case upon its merits, anil this  is a substitute f'or an appeal f rom 
a jut lgme~i  t ret~deretl  hefore a justice; the  other, for  a reversal 
of  a n  erroneous juclgnlent, performing in this  respect the office 
of  3 court of crror  or a wri t  of  false judgment .  LentAertaood v. 
Moody, 3 Ired. ,  120 ; Webb r. D?srhcim, 7 Ired.,  130.  

T h e  remedy was usually sought in  a direct ex-pcjrtc applica- 
tion to the  judge in a verified petitiol~ setting o u t  the facts, ancl 
the  wri t  issued upon sufficiel~t causc shown. U p o n  its return 
tllc opposite party was l~earcl 1ll)oil hi3 motion to tli.smij3, o r  t h e  
petitioner's to  have t h e  catlie docketed for trial. Crrldzccll v. 
Bentty, 65 N. C., 399. 

T h u s  there were two I iwrings;  the first, upou the  prima ,j-2cie 
care nlade by tllc 1)etitioiler and 'its sufficiency to warrant  the  
aw:rcling the  writ, w1:erc the  proceeding is to have a retrial as  
~ ~ p o n  an appeal ;  the  other, upon the opposiug proofs ofyered, 
when it  ia proposed to put  tlie cause oli tllc d ~ ~ ~ l i e t ,  tht: wri t  
h x v i ~ ~ g  ~ ~ e r f o r m e t l  i ts  o 6 c c  i t1  i ~ r i n g i n g  up the  rccord. T h i s  
mode of proceeding, i t  is true, secure.; all  tlle just rights of t h e  
party who llas recovered the  judgment  to be tlist~lrbed, nut1 may 
sometimes require p rompt  action to arrest its enforccmeilt by ese- 
cution, not adn-iitting of the  delay necessary to  give noticc. ]Gut 
wllen the  necessity fo r  3 S I L ~ ~ ~ C ~ ~ C I S  is lmt urgeiit :md permits the  
delay, we see no sufficient reason. why the  merits ma!. uot bc 
inquire6 into upon evidence ant1 a final disposition 111:lde of' the 
application when presentctl, if the  petitioner c1loose.s to pursue 

a n d  in accord with tlie practicc i l l  tliis court in applicatioiis for  
the  s imilar  writ of' certiorccri, of whicll notice is reqriircd to  bc 

1 1 )  a c:\llie on give11 the other  party, unles.5 thc  ~uot ion  i.i ~ l ~ a t l ~  ' 

the  docliet where it  is regularly reached and culled. 
I n  the  present case t h e  petitioner caujetl notice to he scrvetl 

u l ~ o n  the  plaintiff of t ! ~ c  tinze and piacc (\ye infer, tlloagir not s o  



200 I N  THE SUl'IIElIE COURT. 



OCTOBER TERM, J 8S3. 201 

the judge  in orc!cr that the right to  tlic ~ v r i t  might, in  this pre- 
lituinary state, bc fin:~IIy settled, and  \Ye tIli11li i t  was the  cl~ity of 
the  judge t o  llenr tiic l,laintiff's objections and t h e  supporting 
cvitlel~cr: against tile issuing of writs, whic!i directly obstructed 
his collection of his debt  a n d  Trere prcjnilicial to  his illterests. 

F o r  these rcn.sons the jadqment  must I)c reversed; aucl it is so 
ordered. 

E a n r .  Kcve~sct l .  

APPEAT~ from a justire'. judgmelit ,  tl ictl a t  S1wil1g 'Term. 
1383, of , l i r x r .  Superior C'ouit, l!cfoie ($iioici-,  J. 

T h e  p l a i n t i f  co~nplninecl that  Ire \:a\ t l ~ e  on l ic r  of cert:lrn j r~s -  
tiec)? jildgtl~ehiti againi t  O i t C  Joiill l I c 3 l i l l ~ n ,  a n d  that  he ha(: 
caused esecn t io~is  to  be 1.suct1 illereon, TI i i icl~ he llad placed in the 
hands  of a n  offirt r for collectio~l ; autl ou the  lGth clay of' March, 
1876, \ \ l ~ i l c  I r i y  csecr~t ions n e l e  ill the  linnds of t h e  oficer,  
M c d l i l l a l ~  sold a tract of Imcl to thc dcfcl~t lant  James Ga11~1i11; 
and, as  a pal t of the pnrcaila~e m o n c ~ ,  tlcfendant promised a n d  
asreed tha t  if 1)laintiff v o u l d  hnvc wt i s fx t ion  entered on his  
j u d g m e n t  against Mc;\Iiilm, n l ~ d  take defendant for the d e b ,  
t h a t  Ile would pay plaintifT tile <did debts and costs, amounting 
to t h e  su in  of' $63.54, by the firqt of Septelnbcr, 1876. T h a t  
plaintiff agreed thereto, a n d  caused s~ti-f;ictio:i to be entelml 012 
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his judgment  against I l l cRI i l l a~~ ,  an11 waited till the d a y  of pay- 
ment, a i d  the  defendant refused to pay said debts 3s lie had prom- 
ised, and still refuses so to  do. 

T h e  def'endant, i n  answer to  the  complaint, denicd that  h e  ever  
promised to pay  t h e  plaintiff-' t h e  debt  as  alleged, mcl if h e  d i d  
make s:tcll a promise, i t  nas a n  agreement concerning land, o r  n 

1xo:nise to  a n s ~ e r  for  t h e  debt,  default or miscarriage of another ,  
and i n  either view v-as void undci- the s ta t r~ te  of f rauds;  and  
for  a fur ther  defencc, he  stated t h a t  before t h e  rendition of t h e  
,judgment appealed from, a judgment  Itad been rendered before 
a justice of the  peace in t h e  s:mc county in favor  of the  defen- 
tlant in a n  action between tile same parties and  for  tile same 
cause of action, a n d  tliat tlic .said jutlgrueut is still  in  fhrce and  
unreversecl. 

T h e  fol!owing issues were submitted to  the  j u r y :  
1. D i d  the  def'cndant agrce wit11 t h e  plaintiff tllnt if lie, plain- 

tiff; ~voulil  cause satisfaction to I)c entered of liis judgillent oil 
the  execution against Idfchlillan, lie, the defeiidaut, ~ ~ - o u l d  pay 
h im tlrc s u m  of $65.54, as  alleged in the complaint'! Answer, 
Yes. 

2 ,  Did  plaintif:' cnusc sa t i s fac t io~~ to be cutcrcd? A ~ ~ s \ \ - e r ~  
Yes.  

3. If such proinisc Ivas made, was thew any  v r i t i ~ l g  of t h e  
same, signed by the  rlcfendai~t o r  his agen t?  Answc~. ,  No.  

4. Has judgment, I~eel? heretofore rendered i n  favor of t h e  
d e f c n d a ~ ~ t  in  :in action h r o ~ ~ g l ~ t  upon said promise by plaintiff7 
au alleged i n  the  second allegation of the  answer? Answer by 
the  judge, No. 

0 1 1  t h e  trial the $aintiff offered ill cviderlcc tn.o judgnle r~ ts  
for  the  sum of $65.54, and then testified i n  his own hehalf that  
defendant c s n ~ e  to his house on a certaill day, and ,  after saying 
he had  bought  said Mc3lillan's laiitl, promi~setl to pay off t h e  
two judgments  against J IcMi l lan ,  a n d  this was understood to be 
a ~m-t  of' t h e  p u r c h x e ~ n i o i i e y  for  t h e  l a n d ;  that  t h e  constable 
who had the  esecutions in  11is hands, unclers ta~~tl ing the  agree- 
ment  between 11im and  thc dcfeuilant, cnterctl s,~tisfiiction rlpt)~) 
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the  csecutions, ant1 tha t  he thereupon released NcRIillan, who 
was principal, f r o n ~  t h e  judgment ,  a n d  loolred to  the defendant 
for his money, according to his promise. 

T h e  c?efend:~nt iutroducecl himself and  testified that  his  prom- 
ise to  pay t h c  debt d u e  from J l c ~ f i l l a n  KSH conditiona1, i f  he  
go t  a good title to  the land he  11acl purchased; tha t  lie had never 
got a tit le and could not get one, the  lalid Imving been solcl 
under  csecutions issued npon judgments  for screral hundred 
dollars, docketed prior t o  his purchase. A ~ i d  under  his plea, of 
former jndgment, tile tlcfcntlant introduced a justice's judgment ,  
rendered on the  17th d a y  of  February,  1877,  in  f'avor of  defen- 
dant ,  agaiust the  p l a i n t i f ;  also a justice's judgment ,  ill the  same 
case, rcntlercd on t l ~ e  7th (lay of Al)ril ,  1S77, founded upon an 
a f idav i t  of  plaintiff : islii i~g for  a rehearing of the first judgment .  

It was in cvitlence that  u p o n  botli t l i t ' t r i ~ l s  before t h e  jwtices, 
both parties were prment, and the  facts a n d  matters now in dis- 
pntt" x w c  investigatcil by the jmticcs, ant1 the testimony of wit- 
nesses given by each party a t  hot11 trials. A n d  tlic t l ~ i r d  issue 
was agreed by the parties t o  he found in the negatire, and the  
fourth issue I)y the  court.  

Ti le  first and secoutl issues alonc were srll~nlitted to the jury,  
wlio found in  favor of t h e  l)laintifT, aa ( l  the  fourtll issue was 
fbu11d 115- the  court also in  plaintiff's f l~vor .  

Upon these findings, t h e  court gave j i ~ d g m e n t  for tlic plain- 
tifi: from wliicli the defendant nppealcd. 

&HE, J. It is ~ieetlle- to inquire w l ~ e t h e r  the promise made 
by tlie defc~:&nt to the  plaintiff t o  Imp h im the M c N i l l a n  debt  
was void under  the s tatute  of frnntls, for  tha t  promise h a r i n g  been 
the  subject of the action upon wl~icli  t l ~ e  judgment  before t h e  
justice, datetl February  17tl1, 1577, i n  favor of' t h e  defendant, 
was founded, i t  was merged in that  judgment ,  and 1 1 0  longer 
subsists, unless th:lt judgment  11as been reversed. 
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Tile  plaintiff' insists t h a t  this action n o \ ~  under  consicler:ttioi~ 
i s  b r o ~ ~ g l i t  t o  rehear t h a t  j ~ d g n l e n t ,  autl if ill tlie opinion of t1ii.i 
court i t ' o ~ i g h t  to hc relicard, tlirn the qrlestion \~.lictlier thc prom- 
ise was void I I D ~ C ~  the  statiltt' of f'ra~id': \Ti11 I)e material. But  
our  opinion is, tllnt tlic~ r r i l i ~ ~ g  of His  H o n o r  I I ~ O ! I  t l ~ c  f o u r t l ~  

or neglect of t!lc 1131 ty, such a b e i ~ t  i)arty, his  arelit  o r  attorney, 
:nay, n i t b i n  t,111 c l a ~ s  after the d:lte of such j u c l g n ~ ~ ~ ~ t ,  a p p l j  
fo r  relief to the juitice I\ i ~ o  au:lrded thc  Catiie, by :ifidnvit, ket- 
t ing  for th t h e  fact--, nilich a i t i t l ac i~  niu-t he filctl by t h e  j~laticc." 
T h i s  section l i ~ i  received :I con~t ruc t ion  by thi, court in tile cake 
of f l ~ o ~ z c b x r y i ~  v. Lw, 66 S. C., 333, w11cre it ,\a$ hcld that,  
"mlien both parties to an  action a rc  p r ~ v ~ ~ t  ;it a trial in :l jus- 
tice'i corirt, atid tlic ,cauce i i  beard, arid j u d g ~ n c a t  rendcrecl, a 

new trial cannot he : l l ! ~ I d .  T h e  party disaatiffied wit11 tiiv 
jut lg~l ient  can have a r c n ~ e d y  only by :~;jpeal to  tlie supcrior court." 
THE CODE, $545, 61. C. I-'., $508. 

I n  this casP, 110th parties were p r e ~ e n t  a t  the trial before the  
justice, t h e  cause T K I 2  licard arld ,judgment rentlcretl, and 110 

appeal  t aken ;  the j u t l p e n t  n z s  thcreforc final and  conclr~sirc. 
This action, tllerefore, nllicll was broright to rehear that  case, 
cannot bc ~ n a i n t a i r ~ ~ t f ,  and  jutlgnient 111uit lhc rendered here that 
the defentlsnt go \vi t l~out  clay, and that  the plaintiff pay the costs. 

E r r o r .  R e v ~ r s e t l .  
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1. .\ counterclnini is n-here the nilswer wts i;p u c:~iiic of' action upon 
1~11icl1 the defcmdant 111ig11t have s11itaine:l :I iuit :ignin:t the l~luintiff; :~ntl 
the  aiislrer i n  snch case milst conrain the anhtance of n colr!pl:~int with a 

*Mr. Justice MERRIMOY 11::ving been of ro11nse1, did not sit o n  the I~cnring 
of this case. 
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d a t e ;  that  sometilne about  t h e  date  of tile note sued on, t h e  
defendant ncqiiiretl a l l  the right and iuterest of his partuer Rogers  
i n  t h e  asscts of the  firm, and  he a u d  the  p la in t i f  came to n set- 
t l e m m t ,  i l l  w11icl1 the plaintiff undertoo!; to  atcount  for all  s u m s  
by him collected out of the  property a s i i p e d  to llim, and al l  
sums  \vliiel~ lie had paid for the  d e f c n i i n ~ ~ t  o r  tlle firm of L o v e  
& Rogers, 311~1 af'ter thc  :icconnt n'ns t a l x : ~  a x 1  a balnnce s t ~ x c k ,  
Ile turned o w r  to the  tlefcnda:~t a 11umber of the  ncconnts wl1ic11 
h e  had rcceirctl f rom the  firm, among nhich  w::s the  note on 
Parker ,  the  plnintii:f, : ? l l e g i ~ ~ g  that  he had co1lcc.tt.d nothing 
thereon. 

U p o n  thc settlc~ilent,  there was :L !:dance !rind due   fro^ the  
tlei'cntlant to tllc plaii~tiil ' to  t h e  nulount of $130, an(l tbc defeil- 
dant  eseeilteci his note to  the plnintiff f i ~ r  t h e  same. Tilis notc 

'I 1 011 is the  one srletl on, and was founded iipoll no other consitler~ t '  
than  the  1)alance suppc.ieti to  be clue on tile scttlenlent. 

Tl ic  dei'eildailt fu r ther  allcgecl tllnt after 11c 11ad ~rladc several 
pyluen:.i oil the note, Ile a x e r t a i ~ c d  tha t  P:wl;er hat1 paid liis 
notc in ful l  to  the  plaintiif long before t h e  ,settlemeilt and tile 
execution of the  note sued ou, :1nd llelcl t l ~ c  pl:~iotifT's receipt for  
the  same. 

TI'Iwreupon the  defer:tlant asked judgl l~el l t  : 
I. T h a t  the notc hc adjaclgetl to  have been executed by  igllo- 

rauce, mistake : ~ n d  inad\-ertcnce 011 t h e  part of the  tlefi~rltlal~t, 
31:tl w l ~ o l l y  ~ r i t h o u t  co1:sideratio11, n.ld th:lt i t  I)(: delivered lip 
and  cancelled. 

2. T h a t  tile plnintifl account to the tlefclitlant for  tile amount  
of tile I'arker note ant1 the  interest thereon. 

3. F o r  sucll other and  fur ther  relief as the  nature of t11c caw 
map require, and for  co.;ts. 

T h e  plaintitf re l~l ied to  the defendant's answer and tlcnictl the 
allegation in reference to the i:aj.ment of the  P a r k e r  note to  the 
plaintiff. 

T h e  follo\ving i s s l~e  \ras su1)mitted to the  jnry : Ditl IT. F. 
P a r k e r  pay the  plaintiff tlic note  for $35.:33, dated Apri l  27th)  
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IS%, cuccutetl by P a r k e r  to  L o v e  & Roger;, 2nd did the  plain- 
tiff b y  mistake f'iil to accouilt on settlement nit11 the defenda~l t  
for  t h e  arnount of ,aid note received by the  plaintiff." Answer, 
'( Yes." 

U p o n  this  finding, t l x  defendant movctl for  judgment  :xgainst 
t h e  defendant for  $ . .... .. t h e  difftrence between the  amount  of 
t h e  principal a n d  interest of the  P a r k e r  note aild t h e  principal 
a n d  interest of  the  payment3 he  h a d  n ~ a d e  to t h e  plaintiff on t h e  
note cued on. H i s  H o n o r  refused thc  motion upon the grountl 
tha t  tile defendant was not entitled to jodgrncnt up011 thcl l ~ l c ~ d -  
ings, and g a r c  j u d g n ~ e r ~ t  against t h e  plaintiff for  cost\, from 
which j [ ~ d g m r n t  the tlefcndai~t :~ppealed. 

ASHE, J. F r o m  H i s  Honor 's  rul ing u p 1  the  nlotio~l of tht> 
defendant for  judgment ,  we presume he considereti the  defence 
set u p  to  bc setoff and uot a connterciaim, a n d  in  this we tliinl; 
therc is error. 

Since the  distinction between the  forlns of actions a t  law nut1 

sui ts  i n  equi ty I1:ls heen abolishecl, tile defenclar~t njay set u p  as  
marly tlefences of new matter o r  as  many  cour~terclaims as I:e may 
h a w ,  whether  legal or equitable, THE CODE, $2-25; provided, 
hoxvever, they a rc  such cnuses of  actioil as  a re  defined in sub-  
divisions onc and  two of section 244. T h e  counterclain~ here set 
u p  is  clearly one of t l ~ c  class embraced in the first sub-division, 
for  i t  is  a cause of action connected with the  p la i~~t i f f ' s  actiou. 

T h e  cr i ter ioi~ for determining ~vhether .  :I defence set n p  can 1.w 
maintained as  rz connterclaim, is t o  see i f  thc answer sets up a 
cause of action upon whicll the  defendant  might  have sustained a 
su i t  against the plaintiff; and  i f  i t  tloei, then such cause of action 
is a counterclaini;  ::nd i t  must  clisclosc s ~ l c l ~  a state of  facts as  
would entitle t h e  defendant to  his  action, as i f  11c was plaintiff 
i n  t h e  prosecution of his suit, ant1 shoultl c o r ~ t a i l ~  t h e  rubstance 
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of  :I con~pla in t ,  :u~tl, likt' ~ t ,  contain a plain : ~ n d  concise s t a t e n i e ~ t  
of the  fact< const i tut i~ig a cause of action. T h e r e  is 110 forinnla 
p r e ~ c r i l ~ e d  for either n complaint or counterclaim, and even if 
infornlal, " i n  the con~t rnc t ion  of' :L pleatlinq f;ir t l ~ e  1)urpose of 
d e t c r ~ u i n i u ~  i t i  effect, it< alle,n:iticini i h d l  I!(> I ~ b e r a l i y  co~rstrned 
\\-it!! :I vien to  s u h t a ~ i t i a l  jnzt i~c."  THC C o r ) ~ ,  4260. 

Ti le  a n s n c c  in tliiz c2aqc, thougll i l~ fbrmal ly  t l rann,  c u l ~ t a i ~ l i  
tile e,-cntial c,:cn~c~lt. of' a countcrciniil~. 'Tile tlcfclltlant, incle- 
pendently of tile p l ~ i n t i i i ' s  at do:^ againi t  h im,  ccrtaiiilj has a 
c 2 u ~  of actiou agninit tile plaintifY Tile an*wcr ftatcs that 
there hatl heen a bettlemcnt Sct\\ceu the  partie-. an :~c'count 
.t:lteil, a n d  a h.~lnnce ptrr~cic i n  h ~ o r  of' the  l ) la int i f ,  :inll ;L Ijo!lcl 
c i v c ~ ~  by the  d c f e r ~ t l a ~ ~ t  to tllc ~ ) l a i ~ l t i f : i -  c \ itlcncc of h ~ .  intlebt- 
b 

cclnesi; n l d  after citndry paymc~lt.  on t11c !)ontl, it un.  :I'CL'~- 
t:tine(l t h n :  i n  the iettlelneilt, by / I  i,:ist/(li>, t11c plaintiff l ~ a d  l x e l ~  
crcclitcd T< it11 3 ~ w t e  pa.scil or el- to  the tlefe~ltlant a< go:)tl, \; 11icll 
had, theretofore, I)een paid to  plaintifl: T l ~ c  pinintiff theti, i n  jna- 

ticc, on  etl the  ticf'cnclant tllc tliffer'ercnce k t n  een the  au~ot ln t  of' 
tile bond g i \ c n  Iy !iim to plaint;f( :ind t h e  :iinount of' tlie note 
tran&rrecl to  t l c f i ~ i t l a ~ ~ t ,  for  n h i c h  the  plainii!r got a11 improper 
credit.  T h e  t l e f e ~ ~ ( l a ~ ~ t ,  under t l l ~  formcr l)roccdnrc, \ ~ o u l t l  Ilal c 
lxen \ \ i thout  re~net ly a t  Inn-, bnt 3 court of rqni ty ~ h i c h  took 
cognizance of 111istnlic5 noul t l  linl c nlaintnined n bili to  open the  
account and  correct t l ~ c  n1istal;c. Atlams' Eq.; C'ostin v. B u ~ t c r ,  
G I r e d .  Eq., 197 ;  CXmpfon v. C'/: lb~~tson,  2 DCV. Eq., 03. 

V e r y  much l i l i ~  this cnsc is that OF Hall v. Comn~iasioncrs, 74 
X. C., 130, \711ere READE, J., in speaking for  the  court, sayi :  
"Before  the  Code of Civi l  I'rocedure, i f  par tic^ accounted nit11 
each other, and the  dcblor gave the c~e t l i to r  his bond for tlie bal- 
ance clue, ereiyt l j ing nas n~erget l  i n  t h e  bond;  nncl a t  l aw the 
debtor  was not a l loned to set n p  a n y  defence of mistake or  fmnd 
i n  t h e  settlement, o r  in  the  consideration of t h e  b o r ~ d ;  hilt if 
such mistake or  f raud were alleged a n d  proved, he could have 
relief in equity. S o w  we administer both law a n d  equity in  the 
same civil action. If, therefore, there was mistake or fraud in 
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the conside~,ltiou of the bondz sncd on, the defcudant may show 
i t  i n  this action, and have the  I m e f i t  of  it  as  a c o u ~ ~ t e r e l a i m ,  or  
by way of  having tlic I)oncls refortxed so a3 to  show tile amount  
j w t l y  due. 

O u r  opinion iq that  the  defeuce set u p  in t h e  an>\\-cr of' 
the  tlefendnnt c o m t i t u t e ~  :: counterclaim, and t h a t  t h e  court below 
erred i n  refusiug to lender  jr:dgment i n  f<ivor of  the  defendant 
for  t h e  amount  clai~ilctl by him. 

As tile crlm dne to  tlie defentla~lt,  ill c o l ~ i c q ~ ~ e n c e  of tile mis- 
take, is t h e  diffeicncc bctuecn t l ~ c  amount  of  t h c  P a r l z r  notc, 
with intereat, and  the  balance tluc on tllc note suet1 011, after 
clcclucting tlic e n d o r 4  eledit., i t  is a matter of  simple com- 
putat ion;  a ~ ~ d  the  clerli of t l ~ i i  c20ilrt nil1 a s c e r t a i ~ ~  the  amount  
d u e  and report, ant1 j ~ ~ d g m e n t  nil1 L I P  ~ent leret l  here in  favor of 
the  d e f e i ~ d ~ ~ n t  fi)r wid amount. 

E n  or. dlcvcrst~l .  

1. 111 an action to cancc! a deed wliich the pl:~intifF alleged was esecateti to 
his son by mistake, the ~)lnintiff; ~ r i t l ~  a view to show that lie woi~ld not 
convey so mucli property to his son without reserving a snfficiency f i ~ r  
I~iniself, was allowed to prove the estent and value of the I m d  ; Held, no 
error, especially when the defendmt had p r o ~ e d  that, about tlle same 
time, tlie plaintiff liad conveyed to Iiim :rll his personal property as welt 
as the land. I n  such case it {vas n2t improper in the court to nllow eqt,:ll 
latitude to both parties. 

2. Held f ~ u t l i e r ,  i f  the alleged inistake be established, tlie defendant has no  
deed i n  conteniplation of equity, rind the plaintiff, is entitled to I ~ a v e  the 
same cancelled. 

3. Only sue11 issues as arise upon the pleadings slionid be snbmitted to the 
jury, and i t  is the duty of the court to determine what they are. The 
law and practice in refe~ence to pleading and framing iqsues, J i~cnssed  by 
MERRIXOS, J. 
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Cn-11, Acrros tried a t  F a l l  Term,  1883,  of IREDELL Supe- 
rior Conrt,  before Azc~y ,  J. 

T h i s  was an action to set :\side :rut1 cancel :I deed upon t h e  
grol;:id tliat i t  was executed i ~ y  niistalie. 

T h e  substance of the  co~?iplaint  is that  on the  8 t h  day of X a y ,  
1860, tlic plaintiff v-a? and  no\:. is, thc owner in fee of t h e  lands 
specified i n  tlic !)leaclings; tii:it, oil tliat day,  he l~reparet l  a n d  
intenrleti to esecutc to the  defenda~!t, n.ho is his son, a power of 
attoriicy n u t h o r i z i ~ ~ g  iiim to ~ c l i  and  co:;rey said land a d  account 
to  lli111 fi)r the  !noncy 11c niight realize for  i t ;  that  the plaintiff 
being an igl~ornilt  inall, ~in:~b!c to read a n d  write, 1.eq~iested one 
,Johnson to p r e p r e  :L proper power of a t to r~ iey  for  the  purpose 
mcntio~!cc!; tlinf $;!id Johnson ~ 1 s  an ucsliillcd person in  such 
matters,  :ind tliroag11 Inclc of' i~ i f i r rnn t io i~ ,  instead of' furnishing 
a p o ~ " c r  i f  3tt0~11ey, :13 h c  w l c :  ins t rwted  to  do, he prepared n 

decd purl)o~, t i l ig  to  col:\-ey the  f ix  i i : l p i c  in t l ~ e  l a i d  to  t h e  defen- 
dant ,  and nc!risetl tlic p in in t i f  t!mt i!iii: tleed n . 2 ~  what lie ~vnlltecl 
and  w o u l ~ l  e f f c c t r ~ t c  hi.: pnrpozc; that  plniniiR so hcliering, and 
s t i p p o ~ i i ~ g  the l ~ a y ~ c r  \v:lc: iridcctl a p o v c r  of attorney, and  having 
full co~iii;lcnce in hi.5 son's integrity, registered the  deetl; tha t  
nfterwarcls the t l e f c i l ~ h ~ t  did no t  scil tlrc l and ,  h a t  promised to 
snrrelltlcr rlic 1:o:vcr of nt tor i~ey or  tlccil to  be cancelled, and  
t l ~ e n ,  t o  ;.ccon:cj- !lie lant! to piailitin'; tha t  h e  neglected f r o m  
tinlo to  t i .~nc to e s c c i ~ t e  I l i ;  ~iroruise, nntl a t  last :~l)so?utcly ref:~sed 
to t?:j so, :md cl:~imetl tlic I n d  :IS !]is own by virtue of said deed, 
1 1  i I - I  of p t  of 1 I n .  T11c plaiatifF demands 
.judgnicnt :or the  liozsesc:ion of t h e  lantl ; for  dnxages,  a ~ i d  tha t  
t!et"e~ltl:li~t reconvoy t h ~  iniitl to  plaintiff ant? snrl-endcr t h e  deed 
to lie canccllccl : :i:id f'or gc~icrn! relief. 

Tlrc dcfenc!n;it r?c:iics t l ~ c  material nllegntiom in the  complaint,  
a11d avers tli:,t the  plaintif?? wc?! understood what  he was tloiug 
when Iic executed the  said tlectl, :tnd that  h e  intended to convey 
t!lc land to tlci'endar~t, :~n(? t l ~ a t  he 11x1 no p u ~ y o s c  to execute :I 

po\rt.r of attorney, as allegcd. I-Te,:'urther avers  tliat a t  the time 
t h e  p;ai~itifr' esecntetl s:~id deetl, lie was indebted to suridry c r d -  
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r 7 I h c r e  \vas judgment  for thc l~laintifr" and the d ~ ' f c : l ~ d a ~ ~ t  
appealed to this court. 

B l c ~ n m o ~ ,  J., after stating t h s  case. T h e  e ~ i d e n c e  o\)jectcd 
to was co~upetent ,  e-pc.cially in  view of t l ~ e  latitucle given the  
clefendailt it1 reqpect to the testimo~ry introduced by  11iw. He 
was allnnecl to iiltroiluce evidence tending to sllow tha t  the  plain- 
tiff had conveyed to hiin ai l  his per-onal property ahou t  the  t ime 
of the  csecution of the deed, p l a i n l j  with t l ~ e  view to ]cad thc  
ju ry  t o  itifer f rom this  and other te-timony t h e  purpoic lie attri- 
Gnted to t h e  plaintiff'. T h e  ~ ~ l a i n t i f i ;  on thc other  h:111d, 1 1 3 ~  

a l loned  to sllov; the quantity of the  In i~d  cmbrncccl in tllc tlcecl 
and  its value, with the  view to i n d u x  t h e  j u r y  to  infer f iom t l ~ i -  
a i d  other t c 4 1 n o n y  that  11c T\OUICI 11ot proI,:ibIy c013vey 50 I I I U C ! ~  

property to his sou ant1 make no  r e w r ~ a t i o n  or  provision for  
Iliniself: T h e  fact n a s  not  of much  motrrent and  the  j u r y  no t  
likely t o  he nlr~cll inipre.sed I)? it. It is not pro!xble that  it  
n~iqleil them. Grea t  latitude is qoll~eti~iles allowed by t h e  coart 
~ I I  the trial of  issuca Ly the  jury,  and  i t  i n r ~ s t  he largely left t o  
it, to  see tha t  the  partie? have equal h t i t u t l e  aud advantage, as  
was t h e  case here. Grce111. Ev . ,  48 ; Steph.  Dig. L a w  of Ev . ,  
36, et seg. 

" Ics~ ies  arise upon the  pie,dings, where a material fact o r  con- 
clnsion of l aw is maintained by  the  o ~ i c  party nnd coutroverted 
by the  other." Trm Conc, 5391. 

T h e  complaint or:ght to contaiu n wccinct  ant1 logical st;ite- 
n1e11t of  the  fact3 tha t  constitute the  plaintiff', cause of' action. 
Passing by  t h e  demurrer,  t h e  answer should admi t  or deny t h e  
facts alleged with precision, i ta t ing only necessarj- facts in denial 
o r  explanation. If  a counterclaim is pleaded, only the  facts 
c o n s t i t u t i ~ ~ g  i t  s l ~ o u l d  he stated. These fjcts sliould br a d o ~ i t t e d  
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o r  denied specifically o r  generally by the  plaintiF, a~icl  a n y  facts 
constituting a tlefence to tllc counterclai~ii, not inco~~sis tel i t  with 
tlie complaint,  should be stated with l ike precision. B y  t h e  f cts 
in  t h e  pleading, is not ~ u c n n t  merely evidential facts, the  evi- 
dence, but  co:istituti:;nai facis that  cmbody the elcnients of 
tlie carrse of  action, o r  tile ~1efc)ilcc tlieretn, o r  the  th ing  pleaded. 
These are   roved 'ry eviciciitinl f'acts. 

I f  t h e  pleadings ':;re drawn \;.it11 c:lrc and precision, there 
wonld neetl be little difficulty in elimi:?3ti1~g t h e  issues, whether  
of l a x  or  they i\.oiiltl stand out manifestly upou t h e  face 
of  t h e  pleadings. Ti le  difiiculty in  ascertaining t h e ~ n  grows, 
generally, ou t  of the  ititro:luction of :I m!iltituile of  unnecessary 
cvidentjal f:leti;, i ~ w l e v a n t  and retluaclant matter,  first into the  
conzpl:ii~it, :];en into thc  answer, tllen into t h e  coiinterclairn and 
the  reply,  so~net inles  in  one, somet in~es  in  another, sometimes in  
al l  of these pleadings. I ~ s i l c s  (lo no t  arise upon the  evidential 
Facts, nor r l p n  tlic i r relcrant  or reduudant  matter,  l i o \ ~ e v e r  
inlportaxt these thillgs nlay I)c i i ~  theniselve.5; ns to  the real 
pleadings, t l l ty  are  s a r p l ~ ~ , s ; ~ g c ,  foreign matter, t h a t  only serves 
to enciim1)er a n d  e n ~ l ~ a r r a s s  tile pleadings. T h e  is.?ues of law or 
f i ~ c t  :[rise ouly upon the  e-jsential f x t s  eml)odietl in  the  plead- 
ings, tersely ant1 logically stated on one side and  denied on t h c  
other. 1~eciu1ld:lnt matter, wliatercr it  Inay h, or  ~ ~ l i a t e r e r  
issue it rnny present, is nli?mde :\lid onkide  of the  action, and  
must I)c ri'jected, a n d  i t  is for  the court to determine w1i:it issues 
a re  presentetl. T h e  parties may suggest issnes, t h e  court may 
suggest issues; t h e  court may nccept or reject them, subject to 
review f i r  alleged error upon appeal to this court, a t  a proper 
stage of the  action. Pnrtics Kuinot agree upor1 improper  issues; 
issues a r i . 5 ~  ulmn the  pleatlings, and  these alone mus t  he tried. 
Unnecessary issues sliould be avoidcci, as they only t e ~ d  to con- 
fuse, a ~ i t l  serve n o  substantial purpose. 

T h e  plaintiff i n  this  action alleged in his complai~l t ,  s t r ipping 
i t  of  a l l  redundant  matter,  t l ~ n t  be was the  owner i n  fee of  t h e  
Innd inentionetl tilerein, ant1 clititle(l to  the  p c ~ s e s i o n  thereof; 
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that by reason of his ow11 ignorance and I:& of skill, and the 
same 111~li 011 the part of the draftsman of the deed, he uniilten- 
tionally esecnted to tlic defendant a deed conveying to liim his 
tract of land; whereas, in fact, he only i~~ tended ,  and thc defen- 
d a i ~ t  SO undcrstoocl a t  the time, as well as himelf ,  to c:iecute to 
the tlcfcndant a simple power of attorney a u t l i o r i ~ i n ~  liim to sell 
and convey the 1:tnd aud account to tlic pluintig for tile money 
he might realize fur it. 

This  the def~nt lant  boldly dcnic.;, except that lic admits him- 
self in possession of n part of the land. H e  then arcrs tbnt tlie 
plaintiff conveyed the land to hiin by the dectl intentionally a d  
in fraud of his creditors. I-Ic did 11ot need to avcr this fact; i t  
was not materid in tllis action; the vhole matter at i-sue upon 
thc eqsential p l end i~gs  was prciented without i t .  I f  tlie rniitake 
was made as alleged, the dcfeildant 11nd no deed in contcn~plation 
of equity. The  plaintifT was entitl~ld to have what purported 
to be a deed, cancelled, as lmving been esecnted by niiitalie, alld 
a reconveyance of tlic laud. Bu t  if there no such  n~istake, 
the plaintiff could not recover; for tlic defendant in the present 
state of the pleadingy n o  matter what n~otive pron~pted the exe- 
cution of the (Iced, noulcl rrm.ti~i in pos+ssioil of aud have title 
to the land, nl ict lxr  lie paid a fair prire for it or wlicthcr it was 
conveyed i n  fraud of creditors. 

The  plaintiff does not in  ally view of the plcrtdings allege that 
the lancl was conveyed to the clefendtint npon a tratt,  uecret 01. 
otlierwisc, for some consideration, with :L ~tipulat ion to reconvey, 
ant1 ask for n reconveyaucc on s:wll g ~ o u n d .  Pi1 sucll, or the 
like cnsc, such :In issue as the clefeudant insiitecl upon might be 
pertinent and proper. I f  we supposc the second is5ue propoietl 
by the defelirlant had becn snbn~ittetl and tlie jnry had found 
upon i t  in the negatirc, as they muit  have done in view of their 
findings, the result in that case to the defendant would be just as 
it is. Suppose, however, they had fonnd upon i t  iil the :tffirnia- 
t h e ;  i n  that case, they rnust have found in tile negative u p o ~ l  
the issues that were submittxl to tlicln, and the ~ n i ~ l t  wo:dcl be 
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t h e  same still. I f  they liad fouud 3 2  they did u p o t ~  the izsi~et, 
submitted to  them, i u ~ d  i n  the  affirmntivc upon the  p r o p o w l  
issnr, then t h e  verdict would llnre heeu co:~trndictory and absurd, 
and the  court would not h r c  receircd it. TJie tlefc.ntlnnt got, 
by t h e  is?ue> submitted, a11 tllat the  pleadi l~gs gave or cordcl give 
h i117. I I e  presented a n  uulleces,dry i+xe, :~nd otle not p r e m ~ t e c l  
I'y tlie pleadings. H e  \vo:~ltl !lave a direct i>s~ie  raised b y  the 
pleadings tleterniinecl ii~citlently hy ail i ~ s w  not necessarily prey- 
ented. 

U p o n  the  ilaked ninterial pleadinq, 111 tlic 'wtion, tiic t n  o 
issues s t ibrn~tted by the  cvurt iniglit, it11 z l ig l~ t  ~noclification, 
have bee11 ennbotlied i : ~  the  one. T h e  fir-t ;~-:ic piol)o-ecl l)y the 
defendant  W : I ~  embodied in those -nbmittetl ; tile ~econt l  did not 
arise 11pon tllc p!eaclingq; it ~~--ni iinn~:iterial, nnrl the c o i i ~ t  prop- 
er ly refuied to sui)niit it. 

T h c r e  is no error, ~liitl the  jr:(l;g~uent !l1:14t tx :lfIirn~cd. Plet 

this  be certified. 
N o  error. Ahifirmed. 

1. d judgment  i lon  obstaiztc ~~crer i i c to  is granted in  ca-es 'ivliere tlie plea con- 
fesses n curwe of action and  tlie m a t t e r  1.eliei1 !~pon  ii  ii~silfijcici~t. 

3. A slieriRJs deed n::de to n purclinicr of l a n d  for t a x e s  ~! i t l i i n  tile twelve 
months  after t h e  sale, is ~ o i d  and l!:!-ses n:) title. Tile act of 13;2-'73, 
ch .  116, $230-33, construed by .\errl:, J. 

i X o y e  r. Petlw!y, 76 4. C'., 327, cited a n d  a p p r o ~ e i l ) .  

EJECTMEST tried at Spr ing  Term,  1883, of' Cr-rar~~axn 8upc- 
r ior  Court,  before G'ihei . ,  J. 

T h e  plaintiff allegctl tha t  she \\.:I.; t he  owller of' a life estate 
i n  t h e  l:~nrl, :is t l e s c r i l d  in her complaint, autl tha t  the tlcfen- 
d a n t  mas in possession thereof, n.ro~~gf'ully witlilio!(li:~g the  same. 
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T h e  defendant denied tlie title of thp plaintiff a ~ ~ d  her riglit 
to t h e  possession, ant1 admitted tha t  he \ray in powssion,  h u t  not 
m-ongfully. 

D e f e d l n t ,  for  :L fur ther  defence, alleged tha t  the  I a t d  i l l  ques- 
tion Ivns w i d  hy the  sheriff of  C h a t l ~ a m  for the taxes of  the  plain- 
tiff' d u e  for  the  years of 1872-'73; and  tha t  he  hecame tlie pur-  
c h s e r  ill the  suni of twenty-five dollar5 and  t n  enty-eight cents, 
a n d  t h e  sheriff csecnted :I deed to h im for the  s i m c  o n  the  1 1 t h  
day  of  Sovcmber ,  1873, t11c plaintiff h a v i ~ ~ g  f,~ilecI to redeem 
said land 35 required i)y 1:1w; that  after receivinq tlie dced, t h e  
plaintiff agreed to holtl the  Inn(l as tenxnt of t h e  tlefendant, and 
thereupon the  clef'cncl:~nt pnici !lcr the  irlm of one Irrintlred tlol- 
lars-eighty-fire a t  one time :1nd iiftcet~ at  allother; that  plnin- 
tiff, under  t l ~ c  agrecmc~it  to lroltl the pos\e+io~i of the Iancl az 
tenant,  did hoiti i t  ~ir>t i l  :~l)oilt J j e l r  l~cforc  t h e  filing of tlii, 
ansn  er. 

T h c  plaintif!' lcplietl to i o  1nrir11 of' the aos\\clr of t h e  tlefen- 
d a n t  as  qet u p  l ~ i i  qecootl tlei'ctrcc. Ylrc nduiitted thc land mas 
sold for t a s e i  a- allcgetl i l l  tllc xubwcr, Out cleniecl tha t  the  
defendant  prrrcllasccl the inme for Iiirnqelf, n ~ ~ t l  n v t r ~ e c l  t h t  he. 
purcahaqetl i t  a i  tlie friend, agent and  trustee of t h e  plaitltiff 1111t1er 
:L former agreement nit11 t l ~ c  plaintifF io to (lo, :1nc1 to hold the  
qarne for  !:cr benefit, and tlrc deed n a i  taliell by him from tlie 
sheriff in fraud of thi. :rgrecrnent; and  she denied that  s11e cver  
agreed to l~olcl tho l)o+c~;ion of the  1,111(1 n~ t c n ; ~ n t  of the defen- 
dan t ,  o r  tha t  she ever  rcc.eiveJ an! money from t h e  \lefendant in  
considcratiou of' the  land. She  allegetl that  <he v n s  ready and 
willing to  I)ay t o  the def'endant \\ hatever sum he 111ay have 
aclvnrlced f i ~ r  tile l~rntl, nit11 interest. 

T h e  f o l l o \ ~  ing iiiucs were submitted to t l ~ c  j u r y :  
1. Did tile tlcfendant Lny thc laud as agent o r  trrlstee of  tile 

plaintiff'? 
2. Did tlic ~) l : r i~~t if i '  after tlie sheriff's sale agree to  receive 

from the  defendant $100 for her interest? 
2. D i d  t h e  plaintifr reccivc $1 00 ill Inoxey or otlierwise from 

the  defendant for her intereit? 
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4. \\-hat is a f2ir ttnnnal ren t?  
T h e  court  instrwtecl t h e  jilry, npixl the  suggestior~ of tlefen- 

dant's counsel, tha t  i f  thcy should respond "KO" to the  first 
issue, they need not pass upon t h c  ot l~ers .  Ti le  j u r y  did respond 
" S o "  to  the  first i.s.sue, a n d  t h e  others were not  consiclered. 
T h c  phint i ff  :ippc:~letl fwnl  the judgment  rendered. 

AWE, .J. T h e  plaintiff'.; cou~i+el  in4steil t h a t  t h e  finding of 
t h e  j u r y  upon t h e  fir-t iscirie n a i  not tleciiivc of tlic caie, a d ,  
af tcr  verdict, nlo\ ed for :I j u d g ~ u e n t  ?Lou o b s t ~ i ~ i ~  mwiicto,  which 
IT as iefuseil 1>y t h e  court, ant1 j n d p e n r  rcncleretl in behalf of 
tlie defendant. 

I n  thiq, n e  a rc  of opinio~l  there \la,  error.  Tl lc  niotio~l should 
linvc Ixvn :Jlo\\ etl. ,\ jildgrnent 170 ,~  obstci~~te z w  edicto is granted 
iii t i i o ~ e  cases v h e r e  :i 1)lca o r  defi'ilw confeqses n cause of action 
a d  thc rnattcr relict1 11po11 it1 ar-6idancc is in3ufieient. Alloyc v. 
Yetxng, 7 6  S. @., 327. It i, 'true tllc tlefentlant tlcnipz i n  hi, 
nn iwer  tha t  the  plai~itift '  113~1 title to the land a, alleged ill he r  
wnip la iu t ,  I ~ i i t  in hi< ic~oi i t l  t1cfenc.e 11c virtc:llly admits  t h a t  the  
piaiutitl' did Iiave a tit lr ,  unle-s divested by tlie sale of tlie land 
for  her  t axes ;  ant1 h e  allege5 it  nas  divested by  the  sale and tlie 
sheriff", tleed to  hiin. h 1 d  this r i s e ,  tile question \ \hc ther  tli i i  
matter  of t!le ~ a l c  a11c1 ~ I l e r i f V  deed 1 \39  :1 safEcient avoidance 
to cliveit tlic ti t le of the  plaintiff, and wc are  of opinion i t  did 
not, ib r  the  ~.c,l>on the  clcetl of the ,lieriff, made TI i thin thc  twelve 
months after t l ~ e  inle, n a i  n nnllity. 

It i5 provicletl i n  $31, ch. 115,  of t h e  act of 1872-'53, tha t  
" t l ~ e  t le l inqael~t  (tax-payer) may retail1 the  possesiion of t h e  
property for t\vclvc montlx after the  <ale, and ni t l l in  that  t ime 
m a -  redeem it by paying or tendering to t h e  purchaser t h e  
amount  paid by h i m  and  twenty-fire I)er centurn i n  addition 
thereto. I f  t h e  purchaser <hall accept the srlm so tendered, he 
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shal l  give n receipt therefor. I f  h e  shall refuse, tlie delinquent 
may  pay the  same to the  clerk of the  superior court for  the use 
of  the  purchaser, ant1 t h c  clerk shal l  give a recei l~t  therefor. 
Such payment  sliall he equivalent to  payment to  the  purch:~ser.'? 
T h e  2c.t goes on to provide for  the registration of the  receipt, c!c., 
a n d  .tlic~i proceeds: "Af te r  p y n l c n t  to the  purchaser or t o  tlie 
clerk for Iris lise 3s nfore.aid, his  r igh t  under the  purchase shal l  
cease." 

Sectiou 32 provides that,  "if the delinqaent sllall f d  to 

retiecm as provided in the  preceding section, the  purchaser may, 
within eighteen montlis af ter  t h e  purchase, pny to the sheriff the  
residue of  tlie sum bid b y  liit~:, together with the  interest thereon 
a t  tlre rate of one p r  centui:i per month from the  expiration of 
t h e  t n c l v e  montlis Ilest succeeding the  sale to the  day of pay- 
ment, and tleincr~~d a deed. T l ~ c  sl1criFslla11 receive the  money 
for  t h e  ilse of the delinquent ant1 ride t h e  tlectl." 

I n  s e t i o n  SO it  is provided, " i f  no one will, on sale, oFer to  
pay tlie n m o u ~ ~ t  of taxes a ~ ~ d  charges for  3 less ~ ~ r ~ z n b e r  of acres 
than the  whole uunlber of a c i w  in said tract, tl1e1i the sheriff 
slialP bit1 off the property fir tllc stxte, and, IIPOII proviug the  
fact and  tc~~de i ' i i ig  to the  :irlditor of fiic state n deed to  t h e  state 
for  the  property, t l r~ ly  rcgisicred i n  t l ~ c  county in  which it  lies, 
shal l  have credit for  the  a111or1nt of such tax and cllarges." 

Seetioil 33 tl:cn provides, ' ( i n  case the state becoii~es the  pur -  
c h a m -  under  $30, tiieo, within t n c l v e  luontlrs after the  talc, the  
delinc!rlcnt may  pay t o  :lie county treasnrcr the  cou11ty.tases due, 
\\.id! twenty per c e n t n ~ u  added thereto, nut1 to ell. l:ub!ic treasu- 
re r  the  state t ax  due, :mcl twenty-five per centilm acltlctl thereto, 

\\-itll tile costs. '* * * * UIIOII the pi e x ~ i t a t i o l i  

of the  several receipts of tllosc officers, respectively, to  the 
secretary of state, t h a t  officer sliali endorse upon the  deed con- 
veying t h e  property to t h e  state these \ ~ o r d s ,  ' t axes  and costs 
paid, tleliuqnent restored to his rights,' and s i p  t h e  said endorsc- 
ment ,  aurux iug  tlle seal of his office thereto ant1 charging thir ty-  
five cents therefor, ant1 s11a11 dl i l iwr deed to delinciuent or his 
agent." 
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V7c a n  of opinion the  1)ropcr con~t rnc t io~n  of tliesc sections is, 
that  whetlier a citizen \)ids ofF the I:ind or  it  is bid in for tlie state, 
the  o n n e r  has t \vel \e  ~ i ion t l i i  in \I hich 1,e may  redeem, and  t h e  
sheriff lisis n o  authority to ~ i l a k e  :1 (iced to a private citizen wlio 
may be t h e  bidder nithi12 t1r:lt time. I n  intcrpret i i~g these sev- 
eral iections, tllcy mazt be col;iiderrd together. 

B y  the  31st s&on the on  tlei lins t ~ c l v e  n i o n t l i ~  to  redeem, 
a n d  upoil his  coniplial~cc 11 it11 the requirements the  r ight  of the  
purchaser ccoses. T h e i e  is  rlo 11rovi4on made for  a deed ni t l i in  
t h a t  time. Bat hy  t h e  321id hectioil the  pnrchascr lia5 pighteen 
mo~it l is  :~ f te r  t h e  pnrcliasc to ( l e ~ n m d  :1 deed, :u~d  as  he is 
ieyuiretl to  pay i l ~ t e w s t  to the o n n e r  on ally balance due him, a t  
the rate  of o i ~ e  pcr  w ~ t .  per montli &f~ o m  fhc  c . c p i d o ? l  of t h e  
t7celce months l ~ e x t  succeeding the s:,le to t h e  day  of payment, the  
deduction i, t ha t  tlic deed is not to  be made to tlic purchaser 
~ : a t i l  after tlic t n e l r c  niontlis, bu t  mithin  s ix  montlis thereafter. 
r 7 1 hi, cox+ti.uction i z  strongly s ~ ~ p p o i i c d  by the fhct that  m!len the 
property is bid oiT for tlie state'. t!ie sheriffis required to make n 
deed for t l ini th ,  m d  upon redeiliptio~i by the  owner, the  deed, 
with an e n i l o ~ e m e n t  of sa t i+fac t io~~,  is to he delivered to the 
owner. T\'hcn tlic citizen is tile purchaser. tlicre is no such pro- 
vi i ion;  bu t  upon the  payment  of t h e  taxes, k c . ,  ni t l l in  the  
t ~ l e l v e  montlip, " t h e  r ight  of tlic p ~ ~ r c h a s e r  shall cease." 

If this he the propcr cons t r~~c t ion  of these sections c,f the act 
of' 1872-'73, and n c  are  of o p i ~ i i o ~ l  i t  i ~ ,  tlle sherifY had no 
authori ty  t o  11131,~ a (Iced to the pnrchasei. v,itliin the  t ~ ~ e l v e  
m o n t l ~  after the sale, nncl the  deed qo unade 'oy him in this case 
pa=secd n o  titlc to  the defendai~t .  

T h e r e  i i  e l ror .  J c d g u i e ~ ~ t  ~lioulcl have been rerrdereil in  the 
court I d o w  fol* the  plaintifY .~rm obstnnte zcredicto. T h e  jndg- 
merit belon. i i  tlicrcfore reverictl, a n d  j~iclgme:~t ~ n a i t  be rei~tlered 
h r r e  fo r  the  plaintiff i n  accordance wit11 t h i i  opinion. 

E r r o r .  Reversed. 
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11. 1'. JOSES r. D L i S I E L  1:. POTTER :lnd wife 

I .  d deed o l  1111sl?a11:l slid nife cccireyiug an (2-tate iii fei: to :I son atid yes-rr- 

ing a life eeatnte in tl~emsclves creates iiv c11:~:1ge i n  the relations of  the 
grantors to e : d i  other, and tl1e.v holR the life estate by entireties, wit11 
the reilininder to the yrantre:  ant1 i~pcin t !~ r  dent11 of the Ilrisband the 
widow ljeconies wle  ten:itit for life. 

2. T h e  grantee under such deed 11:ii no right t:) le;i-;e t l ~ e  land durin,? tile cnn-  
tinilarlce of tlie life eqtate, :lnd one iii ljus,ecbion i i~ider  such contract i c  a 
trespasser as :igainht tlie life tenant or her !essee, and not entitled to notice 
to quit or dcm:tnd for l ~ o ~ ~ e s s i o n  before snit 'urouylit. 

::. T h e  motion to dismiss tlie appe;:l ilpcjn the groiind tlint the hood is not jus- 
tified cannot be nllo\:.ptl. as  the recoril e l iow there wns a waiver l)y the 
;icceptnnce of tile 11o11il in c~111.t. 

EJI:CT~:IT tried a t  Tilly Pl;eci,il l ' c r ~ n ,  l88::, of \TA~rrauc.~ 
Superior Court,  b e f o x  Guclger, ,J. 

O n  t l ~ c  trial the l)!ointifY offtretl i n  cviclence : 
1. -1 decd bearing date  Scp teml~cr  2itl1, 1847,  from Joi111 

,lincu, t o  Enocl; Potter ant1 -if'< l h n L ~ i l  Pot ter ,  g iv ing  the  l a n d  
i n  dispute to tliem ant1 their  heirs. 

2. -4 decd in fee from Enocll ant1 H a n n a h  Pot te r  to  I laniel  
B. Potter ,  dated J a l y  4tI1, 1870, 1)ut reserving a lif'c c.tate to 
Enoch ant1 I I a ~ i l i n l ~ .  

3. A tleed ot leaie f r o ~ n  H a n l ~ d ~  Potter  ant1 Daniel B. Potter  
to the  plaintiff, dated J a n n a r y  %dl, 1580, for the  term of five 
w a r s .  

It was in evidence tha t  a t  the  tirue t l ~ i i  leaw 1\35 esecutrd I)y 
Hnnnal i  ant1 Daniel  E. Pot te r  to plaintiff, Enoch Pot te r  Iraq il~acl,  
hav iug  (lied some tirne previous to t h e  excention of t h e  lease. 
I t  was also i n  evidence tha t  H a n n a h  Pot te r  was .till l iving. 

I t  was admitted tha t  by the deed from Xaci13 to  Enoch and  
Hani lah  they took t h e  estate hy entiretie-. 
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One Sutlierland, a nitnes, for the plaintiff, testifie:l that he 
witnessed the deed of 1cav from Haunah Potter nncl Daniel B. 
Potter to plaintifF, and did not see any money p i d ;  t h ~ t  h c  \WS 

i n  his field when lie w i t n e s d  the execution of the deed, and that 
D. E. I'otter lived wit11 the plaintiff' Jones :]fiet- t l ~ e  esecl~tion of 
the deed of Ic~se .  

O n  the part of the defendants, S:dly Potter (nife of D. E. 
Potter) teatiiied that  after the deed of Euoch ant1 Hannah Pot- 
ter was made, she paid qome money, viz.: ninety dollars, a t  the 
instance of her Iiasband, for the benefit of Elloch Potter, and i t  
was agreed that she ~vas  to have two fields liao\rn a i  the "Ray  
fieldj," until silt was repaid her money, the two ficlds containing 
twenty-five or thirty acres; thst  Enocll wa5 p r t ~ ~ t  TT tien slip 
paid t l ~ e  money. This evidence wai offerctl in iupport of the 
defence set op  in tlic answer of tlie defendant Sally Potter, nhicl: 
\?as to the efFect that some time after the marriage, her said hus- 
band hougl~t  :!ie land now in dispute fronl his father, and tool; 
the deed to h i tn~e l f  in fee, and <he further avers that a t  the time 
of saitl purchase, she paid the sum of ninety dollar3 oil the pur- 
chaw money, fur nhich iile now has ~eceipts, and that upon her 
husbantl '~ receiving the money, it was fuliy nnderstood that  he 
was to take the deed in his own name, bcit to the u i c  of the de- 
feudant, until out of t h e  rents and prufits she wa, repaid her 
ninety dollars thus advanced towards the price of the land. She 
fiirther testified that  s l ~ e  a11c1 Daniel B. Potter nere married 011 

April 1Stl1, 1868, and that  Daniel aballdoned l l ~ r  five years ago, 
hut has a t  times lived with her since. 

r 7 l h e r e  was no writing offeretl i n  cvidelice ill reference to the 
agreenicnt bet~veeu the defendant Sally and her lli~,band, and the 
~lllc,ration of the agreement was denied by the repli~~lt iol l  of the 
plaintiff: 

The  plaintiff Jones gave notice before bringing the suit. 
The  defendant Sally Potter intisted, firct, tllat a denland of 

possession should have been made npoo her before she could have 
been dispossessed; and secondly, that there nas  evidence that the 
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plaintiff' had takcn the leaie fo r  t h e  benefit of Da~; ic l  13. Potter ,  
ant1 to  get ritl of her  a n d  dr ive  her away from the  premiqe;, and 
i;pori that  view and  the  evidence in  the  cacc, t h e  plaintiff could 
not recover, and a ~ l i e d  the  court  qo to  cliarge; 1)ut Hi5 H o a o r  
refnsed to g i r c  tlic in~trnceion,  a11d charged t h d  ju ry  tllot thc  
plaintiff wa, entitled to  recover. T h e  ju ry  fi~nnci all  the  issue, 
in favor of tlrc plaintif?'. T h e r e  was judgment  iijr plair~tiff;'fro~n 
nhic11 the  d-fendnnt S l l l y  Po t ie r  appealed. 

, ~ I H C ,  J. \Ye arc  of opinion there ira, 110 error in tile clxirge 
of' tile court to  the  jury.  Tl ie  fir-t in-tructio:~ abl:ctI hy the  dc- 
fendant na- l)ropcrly ~ c f ~ l s c d ,  aud tile iecond exception, oniler 
the  f ic tz  of the ca,e, \$as :i!to@hcr i i n n i a t ~ r d .  

T h e  tlecd fro111 Jiacu3 to Elloch a i d  H a n l ~ a h  Potter,  a; n-as 
properly al ini t tcd on tlic i i ia l ,  p a z d  to them 21: e-tatc by  entile- 
tic., and the deed t i d e  by t!iem to D m i e l  B. Potter  only con- 
veyed to him tile renlnindcr ;:f'ter thc tletermiuntiou of the  life 
estate, n hich wab re-erred to them by the s l m e  i n ~ t r u n l e ~ ~ t .  T h e  
effcct of the  dectl to Daniel 13. Pot ter  naq simply to  con iey  to 
h im nil of the  e&tc of  tlic b'lrgainor.s that  1.enininet1 after their 
life estate. T h e  original edate ,  esee1)t so much as  w n i  c o n v e y d  
I)?; the deed, remaincd in them. T l ~ e i c  n o  cliauge in thc  
relatiou.; in which t!iey dooJ to each other, and  they .till held tlic 
life estate by e~itireties, ant1 ~vlieri Enoch Pot te r  died, the  life 
eitate iurvived to H a i i n d ~ .  She  then became sole tenant for  life, 
vi t l i  ren~ainclcr i11 Daniel  B. Pot ter .  A n d  when she and  Daniel 
matle the  lease of the land to the  p1aintifF for  five yeari,  it  was 
t h e  lease of H a n n a l ~  a n d  tile confirmation of Daniel.  She, hnv- 
ing t h e  freeliolcl, a1o:ie could convey t h e  interest in  the term. 
S o  preseut tit le pafqecl f rom Dzuiel  to  the  lessee, and t h e  only 
effect of his signing t h i  deed with H a n n a h  would perhaps be to  
estop h im from ousting t h e  plaintiff daring t h e  term, in the  evellt 
she should die  before its expiration. 
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T h e  principles here announcecl are fully sustained by all t11c 
elementary writers on the sul)ject, and to apply them to the f x t s  
of this c:~sc, the claim set tlp hy the t le fe~~dant  to hare  the right 
to holcl the pus-ession of the land against the plaintiff' until a 
formal t lem~nt l  of pos>ession should he made by him, is without 
.fonndation. Her  only right to the possession was through a con- 
tract it11 her husband, Daniel, ~ l l o  had no right to rnalie any 
contract of lease. She had no agreement u hntever nit11 I-I:rni~ah, 
and did not even claim to have held the posses-ion nit11 her im- 
plied consent. She, thrn, wab y i t h e r  a tenant a t  will nor a tcilant 
a t  wferance, much less a tenant from year to year, as \ \as ~ r m -  
tei~decl in the argument hefore this court. So far us regard5 1:er 
relations to~vards Hanllnh Potter, irdm all to bc gathered from 
the facts of the case, she was J. mere t r ~ s p a w r ,  and hat1 110 riglit 
either to a notice to quit or a demand for po-se4cn Leforc action. 

B ~ i t ,  even conceding that &he might legally claim to be a tea- 
ant  a t  will, by the acquieweucc of H n ~ ~ l i a l i  Potter, her t c n a ~ y  
was determiucrl by the 1en.e to the plnintitl', and she llad no right 
to have a demand. "A detcrn~il~atioll of t l ~ e  \ \ i l l  of the lessor 
may be implied at conlmon law, from lliz cscrci-ing a n y  act of 
ownership inconsiytent with the nature of the estate; a&, if he 
lnalifs a. lcasc of the Iald, to cornmence im~necliately." Taylor, 
Land.  ancl Ten., $466. "And a tenant a t  nil1 is even held to 
be n trespasier by any ~iareasonahle delay to removc after the 
estate has been determined." I . ,  4 .  Herc, the lense nai 

made on the 26th of January, 1880, and tlie qulllllloils nas  i s s u d  
on the 19th day of April,  1880, ant1 served on the ensuing day. 

But ,  eve[: concecli~~g further, that Enoch P0ttc.r a.qentetl to the 
contract made hy D. B. Potter wit11 Sally, his n ife, btill, after 
the death of Enoch, he and his n i fe  H a n n a l ~  being seized by 
entireties, any right of possession Sally Potter may have acquired 
by such aszent would have ceaqed, and ..he would hare  becon~e a 
trespasser as to I-Iaunah by holding the possession without her 
consent. "Where husband ancl wife were leqsees of laud Cl~lring 
their natural lives and the longest liver of them, free of rent, 
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and  the  d e f e ~ i d a ~ ~ t  took polises4o1i r~nt ler  a verbal agreement with 
tllcrn to  support  them, and to receive the  p ~ v f i t s  of t h e  land over  
n ha t  c h o ~ ~ l d  be necessary for such support :  It u9ns held, that,  
upon the  death of  the Ilusband, the  n i d o w  nai; cr~titletl  to recover 
possession, for  the  defendant's interest i n  tlie land under  tlie ver- 
bal agreement terminated on the death of rhc liuthand, 2s tha t  
agreement conferred no riglit ~ \ h i c l i  could a f k t  t h e  estate of t h e  
wife as  surv ivor ;  and  tllc defendant, ho1di11g over after t h e  hus- 
band's death alitl v i t l ~ o u t  the ~vidow's coilsent, became a tres- 
pasqer. and  was not entitled to notic:to quit." To?.rey V. l'orrey, 
1-1 X. y., 430. Bat here, the  record shows nflirlnatively that  n 
notice was given before the  action was commencecl. 

T h e  claim of Sally Pot ter  for luoney advanced t o  her hu;bautl 
ill thc  p ~ l r c l ~ a s e  of  the land, u d c r  ari agreement hctnecu tllem, 
may possibly be asjertecl n l len  thc  rciuaincler falls in  upon tllc 
ho ihand  by t h e  death of H a n ~ l a h ,  bn t  \ye a re  unable to  see a n y  
ground she has to hold the  p o s s e 4 o n  for  a moment against R a n -  
nah Pot ter ,  o r  her  t e t ~ a n t  the  plaintiff. T h e  judgnlcnt  of t h e  
superior court  mast, therefore, he affirmed. 

T h e r e  w a i  :I motion in tliis ca5e to d i s m i s  t h e  a p p ~ a l ,  because 
there n a 5  n o  jastification of t h e  appeal hond, bu t  in  looking i n t o  
tlie record, we find there was a naiver  by  the  aeceptancr of tlie 
bond in court.  

X o  error. Affirmed. 

T. If. WEBSTER and nife v. WESLEY LAJVS and wife. 

1. The exception based upon the pending of another action between the same 
parties cannot be entertained under the facts of tliis case. 
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2. Where,  in an action q a i n s t  11nsb:lnd and wife to recover the price of goods, 
tlie conrt c l~arged the jnry upon thc testimony offered, that  if the wife 
acted under the directions of tile husband and as his agent in  the  trans- 
action, lie is liable; and that i t  is not !iecessary to prove the :Igency hy 
direct testimony, but the s a ~ n e  may be inferred from the attending cir- 
cumstances ; H e l d ,  no error. Ent in snc11 case no recovery can he 11;id 
against the wife, whose coverture inwpncitates her. from assuming a iler- 
sonal obligation. 

3. A purcllnser of goods cannot resist :t rwovery for the price by setting up a 
defect of title i n  liis rentlor, and siloiring a paramonnt title in a third per- 
son who does not iiinlwlf assert liis clninl. I n  case the purchaser's pos- 
session is clistn~ bed, lie has a remedy np011 tlic \'i.:~rranty of title, express 
or implied, in the net of snle and tlelivcry by the  vendor  

CITIL ACTIOK tried a t  FAII Tcr l~ i ,  1882, of' Ar ,csas~cr :  
Superior Court, before Azwy, J. 

The  de fenda~~ t s  appealed from tile ruling arid ,judgment of the 
court below. 

SMITH, C. J. Tliis action origiuatillg i n  the conrt of a ju*tic.c 
of the peace and transferred by appeal to the superior court of' 
Alexander, is for the recovery of the s u ~ n  of eleven dollars, tlie 
price claimed to be due for a d u n  heifer sold to t11c (1efend:intq. 

The  clcfenrlants allege, in resiitiug the denland, the pendency 
of auo t lm w i t  between the parties for the same cau5e of action, 
when this suit was instituted, deny that any contract of purchase 
was made, ant1 aver that the plai~ltiff; were not the owners of 
the property and could convey no titlc tl~ereto. T h c  legal quf- 
ficiency of these defences and the rulings of the court in p a s i n g  
upon them, and instructing tlie jury tipoll the evidence, are p e -  
senterl for review 11po11 the tlefendants' appeal : 
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1. T h e  objection based upon t h e  institution and  pendency of a 
preceding action when this was begun cannot be entertained. 
T h c  defence v a 3  niade and passed upon i n  a n  adjudication upon 
:L former appeal (SG K. C., 17S), and is not open to the  defen- 
dants. I f  i t  rrns, t h e  facts being essentially t h e  same, we see n o  
reason for disturbing t h e  conclusions t o  wtiic11 our  exa~ninat ion 
of t h e  subject then led, and  mhicl~ a re  announced in the opinion. 
Eat the  matter  is ~ v s  c~~jt~rlica2n aud  settled. TWson v. Liue- 
bciger, 82 K. C., -212 ; XWZ~PY'SO~L V.  Daily,  83 N. C., 67 ; X n b r y  
T-. Henry ,  Ib., 298 ; Kozilhnc r. Brozon, 57 N. C., 1. 

2. T h e  tleniaI of' tlie coutract : T h e  evidence was conflicting 
a n d  was fairly s~ lbmi t ted  to  t h e  ju ry  i n  thc  charge of' tlie court. 
T h e i r  finding is conclnsive as  to  the  sale, unless t l ~ c y  were, or 
may have been, mislecl by nn erroneons instruction of the  judge. 
To ascertain whether  the  testimony warranted t h e  ju ry  in find- 
i n g  the sale, i t  is necessdry only to  recapitulate briefly t l ~ e  testi- 
mony offered by  the plaintiff-, for it was exclusively their province 
t o  pass L I ~ O L ~  its credit a i d  ascertain wliat facts werc provecl. 

Tl le  j e m  plaintiff tcstifiecl t h a t  in 1876 t h e  feme defe~~claut ,  
with licr husband, came to t h e  llousc of Rut l i  Webster,  the  
another of t h c  plaiutiff' (Thonias), with whom t h e  plaintifla had 
rz~itlecl since their intermarriage ezrly i n  the  year 1873, and pro- 
posed to buy  t h e  heifer, offering the  said Thornas t h e  sum of tell 
dollars for h e r ;  tha t  the  offer was tleclincd ancl twelve dollars 
demanded, but  i t  n a s  f i ~ l l y  agreed tha t  the  price to be paid 
illould be fixed a t  elevcn dollars ; tha t  defendant Weslcy was not 
present wheu the  trade was cor~suri~rnatecl, a n d  ni tncss  did not 
Lnow nt ierc  11e then n a s ;  tha t  this was on Saturday, and  on 
llfo~iclay following the wid  Wesley returned, took possession of 
t11c heifer a n d  c a r r i d  her away, t h e  witness assisting him in 
,tenring her. Shc  fnrtlier itaterl tha t  her mother-iu-law died in  
1869. 

T h e  plttintiff Tliomas te~t i f icd tha t  his  sister, tlic fenze defen- 
clant, came to his mother's house, wliea t h e  former proposed, in 
her husband's hearing, to Ilup tlie heifer; tha t  they n'eut together 
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to the lot whcre the heifer ~ 5 ,  about the time the wife of the 
witness n a s  milking the con.q, when witness offered to sell to his 
sister for twelve dollars; that the said Wesley then disappeared 
in the bushes, and his wife agreed to give cleveil dollars; that 
Wesley sooil came back, while the conversatioli was going on 
about the cons ;  and he afternards carried the heifer a w y .  

I t  waz further i n  evidei~ce that Kesleu. kept the cow, now :I 

milch cow, for ieveral years, and at lait sold her. 
Upon the question of sale the court charged the jury, that if 

the f e m  defendant actcd under the directions of her huqband, 
and as his agent in the transaction, hc \xould be liable for thc 
agreed price ; that it nas  not necessary to prove die agency by 
direct testimony, b r ~ t  i t  could be inferred froni circumstances; 
that if he m2s p reqa t  when his wife made the coniract, : ~ u d  came 
thc next week and took po-e-sioli of the heifer and carried her 
to his own house, and then sold her after having loug used he1 
as a milch cow ; the-e were circumstances from ~vhich t l ~ c  agency 
of the wife might be inferred. 

In our opinion, theic tlir~ctioil, are exl~osed to 110 ju5t coni- 
plaint, and the case n a i  f i l l y  left to the jury in the aspect in 
which it m s  preiented by the plaintiff;' testimony, and if the 
f 'aet~ thus 5 h 0 ~ l l  nere ncccptccl by the jury, they were frilly war- 
ranted in their fiuding upou thib l~oilit. 

2. Tile defeenddants further contended that the title to the heifer, 
admitted to have once h e l l  in the deceased, had not been divested 
by the alleged l m o l  gift, because no corresponding delivery a d  
change of poi-cbqion took place necessary to make an effectual 
transfer. 3Incli of the argument mas addressed to us upon this 
objection, but n e  do not deem it important to be considered. 
Without reference to the for~nalities indispensable to the trar~sfer 
of personal property by a par01 gift in a controversy I)etn.ecn the 
parties to th r  transxtion, ant1 thc rulings of the judge in refer- 
ence tlicrcto, the right of iccovering the purchase money is 
entirely independent of' the solution of an inquiry into the trans- 
fer of the property from the tleceaied former owner to the plain- 
tiff*, botli or to one of tbenl. 
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It is plain tflat a bailee entrusted wit11 the goods of another 
could not resist the bailor's demand for their return after the ter- 
mination of the bailmcnt, nor defelld against his action hy show- 
iug that  the title was not in the bailor, but  in home other person, 
unless the latter had asserted his snl)erior and paramount right 
and the bailee llad yielded to it. If he had thus yielded, it was 
to an answer to the bailor's demand for restitution. 

"TQe do not deny the rule," remarlis Rlr. Justice STROKG, 
speaking for the snpreme court of the United States, "that a 
bailee cannot avail hiruself of the title of a third person (thong11 
that person be the true owner) for the purpose of keeping the 
property for hirnself, nor in any case when he had not yielded to 
the paramount title.'' The Idaho, 103 U. S. Rep., 681. 

The  same principle is asserted i n  Immerous cases. Osgoorl v. 

Ai'ehols, 5 Gray, 320; Clzees~i~nn v. R:all, 6 Ex., 345, note. 
Referring to the ruling in Osgood v. I ~ ~ C ~ L O ~ S ,  in wl1i~11 t h e  

defendant was not allowed to shozc title i n  himself to goods which 
had been cntrustetl to him for sale, and he, as nnctioneer, had 
sold and received the money therefor, as a defence to the plain- 
tiff's action for the money paid him, N r .  BIGEI,OW says: "The 
same rule applies betuzen the zertdo~ and puvehnser- of goods i7t 

C C ~  nctiol~ by the vendof* lo ~ccozcr the price." " I t  is laic? down," 
he nclds, "that  no' principle of law can be found which would 
permit the p rchase r  (in the absence, of course, of the assertion 
of superior right by anoti~er) to set up, in defence of a claim for  
the price, a defect of title i n  the vendor. It is no t  perniittctl 
such a party to volunteer the protection of the claims of those 
who do not thetnselves assert their claims." Big. Estoppel, 130. 

T h e  rule clearly is, that neither bailee nor purchaser of g o d s  
who has not paid the price, call resist the recovery by the bailor 
of the goods, or by the vendor of the purchase money, by show- 
ing a p a r a n ~ o ~ m t  title in a thin1 person, ~lnless he can alio show 
an authority from him or its assertion to which he m~ls t  yield. 
McNair v. &Kay, 11 Ired., 602; Story on Agency, $217. 
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Brit it  i, wgge+xl  tha t  a. purcha-er may thus  incur a double 
liability, r~nles. he can protect himself f'roin tlie payment of the 
purdl iav money by 1)ro\ ing his liability to t l ~ e  r ightful  owner of 
the good.. B n t  tlli, i. tlie 1)reci.e condition of every one who 
pays the 1)urchal.c money for  gootlz he  buy- of another  n h o  lias 
n o  title. H e  11:15 hi, remedy in either cace upon the  v a r r m t y ,  
express 01- implied, i n  tllc verF act of s e l l i ~ ~ g  ant1 delivery by t h e  
veil dor. 

But it  may be ans\:cieil that  unlrqi the vendor could recover 
t h e  price, t h e  vendee, if never held re~pons ih le  by  the t rue owner, 
mould l ~ a r e  tlic~ goods \ ~ i t l l o ~ l t  paying a n y  o ~ e ,  a d  in  disregard 
of liis ~ ) romise  to  p l y  for  them. T h i s  would be as ur:just to  the  
vendor  as  the other rrile is allcgeLl to  be to  t h e  vendee. 

It w;l, also urged tha t  thc clefendant.. have  a. claim upon the  
implied warranty nllicll  111ay be used in oppokition to the  demand 
for tllr  price of the heifer. T h i -  propoiition i i  equally nntena- 
bIe, for :L covenant o f  general n a r r a ~ t y  is sr111,ject to  the same 
eoiistructio~l nit11 a covenmlt fur quiet rnjoyrnc:it; and it  is eascn- 
t i ~ l  to the iiiai~litcn incc of' a n  ;1~ti0il up011 i t ,  ill t he  language of 
Chie f  Justice T 11-L~E, "tha t  the  plai:~tiff assign a- :t breach an 
ouster  or evictiou by a p r n m o u n t  legal title." IIerrin v. ,lIc- 
Biztire, 1 Hawl;-, 410. Thi ,  na, <aid in ref(wncc to a ~ v a ~ r a u t y  
i n  a tlccd for  l aud ,  bu t  i t  iz eqr~a l ly  t rue of  n u x m n t ~ .  in  t11c 
sa le  of chattel.. 

" T h a t  a narrai i ty  of chattels , > is :I covel ia~l t  for  
qu ie t  ~ ~ l j o y m e ~ l t , "  remnrl,s C'liicf Jast iee RUFFIS, "i, a iettled 
rule in  t11i-J itnte. It has heen nnderstooil by the  profe'csiioi~ too 
long to admit now of  c jue40!~ .  &ncc upon  eviction, t h e  valu: 
3t t h a t  t i m ~  is the  meninre of clanmges. I t  is f:itniliar doctrine 
i n  reference to Inncl, tha t  snit ant1 cveu rccoxery i, no breach 
unless t h e  lo-s or tlistrirllancc of p o w s i o n  follows. I had 
thought  it  cqrinlly i o  in icf'ere~lcc to clmttcl.. T h e  rea3on is the  
same. T h e  covenant3 re.l)ect the po;+e~sion." C?OW,L v. &Xi- 
malt, 4 Dev.  16. 
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No disturbawe of the defendant,' powssion then having 
occurred, and neither the alleged owner, up to her death, nor 
l ~ c r  personal representative since, having :isserted any claim, 
there has been no breach of the implied warranty which can con- 
stitute a counterclaim or diminish the sum to be recovered below 
that mentioned in the contract. 

Rut  there can be no recovery against the feme defendant, who 
could not, by reason of her coverture, contract and nssurne n per- 
soiial obligation by nleaos of it. This has been so recently 
decided that wc are conte~lt to refcr to the case of Doz~gherty  v. 
~ S ) ~ i n k l e ,  88 N. C., 300. 

It lnust be declared there is no error in the procectlings as 
rmpects the defendant Wesley Lnns, and the judgment as to him 
must be affirmed, but it way error to render judgtuent against 
t l~edefendaat Xancy, autl a3 to 11er it n1~1st he rcrersed and she 
go without day. 

Error. Judgment accortlingly. 

STATE ex rel., &c., DAVID HOWEI,I, v. ROBERT PARSOSS and others. 

Xotes and B o n d s .  

Parties who subscribe t l ~ i e r  names as obligors to a bond are bound by its stipu- 
lations, whether their names are  inserted in the body of the instrnment or  
not. 

( Ticinhooks v. B:ci.nett, 4 Dzv., 369, cited and  approved). 

CIVIL ACTIOS tried at Spring Term, 1852, of ASHE S ~ ~ p e r i o r  
Court, before A w y ,  J. 

A trial by jury was waived, and it n a s  agreed that the judge 
might try all issue3 of law a n d  fwt .  The court fonutl  the fol- 
lowing flacts. 

Robert I ' a r w s  was regularly appointed clerk of the superior 
court of -4sI1e county by J. L. Henry,  Judge, to fill the unes- 
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pired term of Joseph B. Parsons, who died in 1868. and saitl 
Robert acted and clischarged the duties of his office till the fall 
of 1874. H e  filed his oflicial bond, dated Septen~ber %d, 1872, 
which ~vaq signed by Robert Parsons, Peter Eller, Abraham 
Miller, William Parsons, John Osborn and Jacob Roten, avil in 
the obligatory part of tlie bond the names of Robert Parsons, 
Peter Eller and Abrahaul Xiller are only mentioned, and a 
blauk left for other names. 

A petition was filed at  the spring term, 1867, of tiic court of 
equity for Ashe county by the heirs of hnlos Honel l  for the salc 
of  certain lands of  aid Howell for partition. 111 pursuance of' 
g n  order of sale made a t  saicl t e r ~ n ,  the land ~ ~ 3 5  sold, and report 
of -ale, made to the fall term of said court of equity by the 
clerk and master, and coufiruietl. Wil l ian~ Honel l  and 13. T. 
Hardin esecuted their note for $667, for tile purchase money to 
tile clerk who <old the l a ~ ~ d .  After the coarts of equity were 
abolished, the clerli and master tnrned over the whole to Robert 
Parsons and took his receipt therefor as clerk. 

T h e  pinintiff is one of the heiri-ot-law of thc said dmo.; 
Hon.ell, :111d all the other heirs-at-lam received in full their por- 
tion of the fund arising frum said sale before thit action n a i  
brought. The said Robert Parcons received trio l~r~ndret l  ant1 
fifty-five dollars from the obligors in said bond for the purchnhc 
money, for nhich he failed to account. 

T h e  agent of the plaiutiff tler~lanclecl tl1c1 atnount due plaintiY 
of ?aid Robert Parsons after he recvSved the snnie, about t l ~ c  lait 
of the year 1574, and he failctl to pay the qame to the plaintiff 
or to the clerli, llis successor, ant1 soon thereafter lef't tire st'rte. 

The  defendants are thc sureties of' the saitl Robert Parbons otl 
his official bond as clerli, autl executetl :1nd tleliveretl thc s a n ~  
in the presence of the ~ r i t n e s  whoie name is iigned as nitne.5 
thereto. 

T h e  defendants' counsel in-ist : 
1. That  none of the defendants are 11nhlc by virtue of saicl 

bond for the mid default of Robert Parson<, i)cc,~nic it c'ees not 
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: ~ ~ p e a r  that the na~ncs  of all the defendants appear i n  the body 
of tlie bond. 

2. Tha t  if any of tile clefendants are liihle, only Peter Eller 
ant1 Abraham Miller, whose names arc inserted ill the body of 
the h n d ,  lamf~llly executed the same, and the plaintiff can only 
recover against the two sureties named. 

The court held that a11 of the defendants were bound as sure- 
tics and r e ~ i d ~ r ~ ( l  judyn~ent  : ) p i n s t  tlieui, f i o m  \ ~ h i c l ~  they 
appealed. 

Jh.. J. CV. !I'odil, for plainti3: 
S o  counsel for defeutI:intq. 

,ISHE, J. When parties subqcribc their nataes as-obligors to 
3 boncl in the presence of a nitlieii or acknowledge their siglia- 
turcs to him, and Ile i z  cxlletl I I ~ I I  to witneqs the ins t r~~ inen t  as 
their act a n d  deed, they arc bound by a11 the btip1:ltiolis in 'said 
boncl whether their names :II.P ict forth in the body of the instru- 
ment or not, in the nl)wnc.e of any agreement a t  tlie tirile of its 
execution that thry Elre not to be bound, unless certain conditions 
:we con~plicd~witli.  Here, the bond wai signed a r d  delivered 
I,y all the defendants nit11 the understancling, and the legal 
intenclnient, that they ncre to he bound for the performance of 
a11 datiei required by law of their principal in sttit1 bond; and 
to sustain their tlcfcnce to this action wonltl be to allow them to 
c-cape liability upon n most flimsy technicality. 

The fxts ill the caw of Ihnhooks r. Bnmctt crncl others, 4 
Dev., 268, are very similar to those in this case. There, a new 
trial 1\35 moved for at t l ~ c  i ~ t a n c e  of Barnett, one of the defen- 
dants. H i s  nanic was not mentioned in the body of tile bond, 
uur did the bond begin with the words, " W e  are held and firmly 
bound to IZ. V , &c.," but it  began thus: "Know all men by 
t l~ese presents, that Jo l i i~  Garner, Carey Willianls and Richard 
H. Burton are lield and firmly bound nnto I?. V., &c." At the 
bottoni of tlic 1)aper \\ere the signatutes :1nd seals of Garner, 
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Williams, Bur ton  a n d  Barnet t .  I n  the  body of the printed for111 
there  had  been 3, blank  left for  the  insertion of  the names of  the  
obligors, and  the name of Barnet t  had  been onlittecl in filling up  
tlie b lank .  T h i s  court held tha t  Barnet t  by signing a i ~ d  sealing 
t h e  instrument  became hound in the  bond i f  i t  nas afterwards 
delivered. 

A n  acljudicatioll in  the  stake of S e w  Halrlpshirc i q  in perfect 
accord T\ it11 that  of  this  court. I n  Pequazcbctt B~-it?ycle v. Xatlzes,  
7 N. H., 230; 26 * i n , .  Decisions, 737, i t  has been held, t h a t  i t  is 
not necwsary that  the  names should appear  in  the  bond. I f  the  
obligors, i n  witnesq of  their o!>ligations to  perform certain cov- 
c ~ i a n t s  and  conclitio;~z, h a r e  affixed tlleir hxntls a d  seals to t h e  
ins t run~ent ,  i t  is sufficient to  bind them. 

T h e  qncst io~l ,  we th ink ,  is ful ly  settled 11~- tllece authoritieq, 
1 and our c o r ~ c l r ~ s i o ~ ~  tl~erefol-e ii, that t h e w  is 110 error, a n d  the  

j u d g m e n t  of the  superior court mnst be affirmed. 
S o  error. Affirmed. 

1. It'here a proniiae is made to A to 1)ay I ~ i l n  one hundred dollars if h e  will 
buy 1:'s Innd, and thereupon .i buys the land ; IIeld that, in a n  nction 
by d against tlie promisor to recover the one hundred dollars, the statute 
of frauds Iins no application. T h e  subject of tlie :~ction is neither a con- 
tract for the l , n ~ d i a s e  of nn interest in land nor a yron~ise to pay the debt 
of another. 

2. T h e  consideration necessary to snpport :I promise  nus st be a benefit to the  
party promising, or attended with trorlhle and inconvenience to the other 
party. T h e  facts of t l ~ i s  case shorn there was. :r, sufficient consideration. 

3. A judgment is not void because no cclmplaint has been filed, especially 
where thc 2ction was cornlnenced in a jnstice's court and the defendmt 
filed an answer to the oral complaint, thereb? naiving the right to object 
to the ornission of tlie plaintiff' to file a written complaint. 
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( S i n m s  v. l ~ i l l i c m ,  12  Ired., 2.i2; Johnson  v. J o h n s m ,  3 Hawks,  356; Leach v. 
R a i h o a d ,  G3 K. C., 486, cited and  approred). 

CIVIL ACTION commenced before a justice of tile peace and 
tried on appeal a t  Fall  Term, 1883, of ASHE Superior Court, 
before Avery, J. 

T h e  defend:uits filed an answer to the oral cornplaint, by leave 
of the judge. 

O n  the trial tlie plaintiff testified in his own behalf, that one 
Levi  MeCarter mas trying to sell to him a tract of' land, on 
wliiclr tlic said MeCarter resided, and demanded therefor two 
t l~ousand dollars, but the plaintiff offered him eight hundred 
dollars, which lie refused to take. T h e  plaintia then having 
abandoned the idea of purchasing tlie land, left t h ~  house of 
McCarter, and on  his way I~onic passed the hot~se \there the  
defendants H. F. McCarter and G. C. McCarter resided. T h e  
defendants told the plaintiff' that Levi  McCarter was a trouble- 
some neighbor; that he turneil his stock on their fields and 
destroyed their grain ; and agreed that if the plaintiif \voulcl go 
back and purchase the 1a11d that  tlicy would pay one hundred 
dollars of tlie pnrcbase money. T h e  proposal was not made in 
writing, but the defendants promised that if the plaintiff \rould 
huy the land they would execute a joiut note for the one hun- 
dred dollars. After this conversation with the tlefentlants, h e  
went lmck to thc house of Levi McCarter and hougl~t  the land 
a t  t l ~ e  pricc of two tliousand do11ars, and settled upon it and has 
lived there ever since, and that  he was i~iduccd to  l ~ u y  the land 
by t l ~ c  promise of the defendants to ]lay one hu~idretl dollars, if' 
he n o d d  make the purcl~asc and settle 1 I ~ ) O l l  it, a n d  that he did 
buy it in August and moved to it tlie winter following. 

Plaintiff further testified that after he had purchased the land, 
the defendant H. F. &Carter prom isetl to pay him two Ilun- 
dred dollars for a small piece of the land, and told hinl that t he  
l a d  was not wortli 111ore than one l i u~ i t l~~ed  dollars, b a t  that he  
would pay the plaintiff' i n  t l ~ a t  way the one liundr&l promised 
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for makiug  t h e  purchase; and,  tliat subseq~ient ly and  before th i s  
action was brought, the  other  defendant told him that  he  would 
pay his  part,  fifty dollars. S o  lmrt of  t h e  one hnndred dollars 
has  ever  been paid. 

T h e  clefendants imisted tha t  the  plaiutiff had not show11 facts 
~uff icient  t o  co~ist i tnte  a cdnw of action, for  t h e  reasons: 

1. T h a ~  there waz no writing executed by the  defendants, and a 
verbal agreement, sllc-11 a s  that  ic t  up  11y t h e  plaintiff, n a s  void. 

2. T h a t  apart f rom the statute of frauds, the  testimony of the 
plaintiff a s  t o  the  agreement before he purchased t h e  land, did 
not  show ally liability for ml~ich  they c o ~ i l d  be  sued jointly. 

3. T h a t  t h e  plaintiff could not recover against t h e  defenclants, 
either upon tlie alleged offer of H. F. l a c c a r t e r  to  b l ~ y  a part  
of t h e  land ant1 pay double its worth, o r  the  alleged pronlise of  
G. C .  RIcCarter to pay fifty clollaw, his part,  ~ u c h  promise being 
made without consideration, and i f  made  upon (-onsideration, 
n ould only bind the party mal i i r~g  the  promise. 

4. T h a t  there wab n o  con!lrlaint filed by  the  plaintiff. 
U p o n  ail intimation from tlie c o ~ l r t  that  t h e  plaintiff could not 

recover, t h e  plaintiff snbmitted to  n nonsuit and  appealed. 

JI?. J. TI.: Todd, fur plaintiff. 
,MI.. Q. F. ,Teal, for clefendante. 

ASHE, J. T h e  statntc of frdntL has no applic,rtion to  the  
coutract n l i i c l ~  i a  the sul)ject of this actiou. It is neither a con- 
tract for  the  purehaw of an inttrest in land, nor  i b  it a promise 
to  a n s n e r  for  the  debt  o r  tlcfiit~lt of another, n i t h i n  the c ta t~ i te  of 
frauds. 

T h e  defendants madc 110 contract for  the  purchase of a n  inter- 
eqt i n  the  land of  Levi  J lcCarter .  T h a t  was :1 contract alto- 
gether between t h e  plaintiff and tlie said VcCarter .  I f  the  
defeudants, n h e n  the  plaintiff was negotiating for the  purchase 
of the  land, bad promised, in  cousitleration of NcCarter 's selling 
i t  to  piaintiff for two t h o n s ~ n d  dollars, to  pay said AIcCarter one 
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hundleil dollar. a, a part of the  price of the  Iancl, a i d  had been 
sued by RIcCarter, tlre ztatute of fraud-. n ~ i q h t  have heen 
pleaded iu bar  of' Iris recovery, But tlle tlcfendanti were 
11ot partie. to the  contr,lct hetncetl the l)laintifl  ant1 Levi  
J lcCarter ,  for  the  sale of the  land. T h e  s tatute  applirc 
only to  the  partiei to  the contract. Simm v. l<illic~n, 1 2  Ired.,  
232. As :I promise to  ailir\.er for the  tlcf:~ult of  another, i t  
clearly doe-. not  come I\ ithin t h e  foxrtll ~e'ction of  tile ~ t a t n t e ,  
for i t  is well settled t h a t  to [)ring a pro~ni ,e  within tllat -ection of 
the i ta tnte  it rnrist be rnnde to the p : ~ r t y  to wl io~n  the  person, 
undertaken for, is liable. It appliei  o111y to promise\ t m d e  to 
the persons to nhom another  i+ already, or is to hecome 1inl)le: 
as for  i n ~ t a u c c ,  i f  A o m s  a deb t  to  13, ant1 C p r o m i s ~ s  -1 to  pap 
thc  debt  to E, t h a t  promise i t  not nithill  the  mran iug  of tile 
statute. Smi th  011 Clontract\, 48, 84, S;, 87. 

I n  orir cace, the nction i; brought 011 the original promiic 
made by the  defentlauts to  the  plaintif,  that  if !ie 17 oul(1 go  back 
: ~ n d  bny t h e  laud from L e v i  AIcCarter, they ~ o u l d  pay o i ~ e  liun- 
dred dollar\,  a n d  give tlieil. joiut note for tlre amount .  Give  
their note t o  ~v l to tn?  W h y  of (.oar-e to the  plaintifi: T h a t  
that  was the  unc le r~ tauding  a n d  intention of the partie., ir cbown 
by  the f x t ,  that  after tile pi~rchace of t l ~ e  land by t h e  plaintif?, 
H. I?. B I c C a r i ~ r  proposctl t o  buy from hiin a small par t  of thc 
land,  worth only one Iruntlred dollars, :md pay him two hundred 
 dollar^ for  it, and in t h a t  n:ip discharge his o1)ligation to pa? t h e  
oxe l ~ z / n d ~ ~ c t l  d o l k i ~ ~ ,  and the  promise of the o t l ~ e r  clefcl~clant to 
pay to the  plaintiff fifty dollar-, Iris p r t  of  the O M  hnntii-ed. 

T h e  1)rotni.e of the  tlefe~ldant., aecordiug to tile testimony of 
the  plaint i f ,  u a s  a joint p r o m i ~ e  made by them, as 111ucl1 so as 
if they had  executed their joint ant1 several note to  the  p1ai11- 
tiff, as  they had agreed to do. 

T h e  ground taken by  the  defendants, tha t  tlre promise madc 
by them t o  the  plaintiff' to  {lay him one Irnudrecl rlollarz n a i  
without a n y  cou~iderat ion,  i? quite at untenable as  the  other 
ground insisted upon as a defence to the  action. 

T h e  considerution tlece=ary to  snpport  a promise m ~ ~ i t  be :I 
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benefit to the  par ty  proniising, o r  to  be attended nit11 trouble 
o r  inconvenience or  prejudice to  the other party. john so^^ v. 
Jo i~nson ,  3 R a w l ; ~ ,  556; Sniitll on Contracts, 87. 

Here,  the  defendants said to  tlic plaintiff, if you \rill  g o  back 
a i d  buy t l ~ e  laud  a n d  settle 011 it, we will pay j ou one hundred 
dollars.  H e  did go  back and parcliasc t h e  ]nod, aud  then set- 
tled on it. T h i s  n e c e s t r i l y  p u t  him t o  some tr,ouble a d  incon- 
cc?lierzce, and  then t h e  tlefenclants were berlcfiterl hy the  traosac- 
tion, as they thereby had  moved from their vicinity a clisagreeablc 
neighbor, whose r e n ~ o v a l  was the  chief i n d ~ c e ~ n e n t  to  1ria1;c t h e  
p ron~iqe  t o  pay t h e  one hundred dollarq. 

A s  to the remaining ground,  that  the  plaintiff hat1 filcd no 
complaint :  I t  has bccn held 113. the court that  a judgment  is 
not  void becauqe no cotnplaint had been filed, Leach v. Hnil- 
roc~cl, 65 3. C., 4%. 

Especially i j  this so, n hers  t h e  action was comnlenced before 
a justice of the  peace, as here, in whose court the pleadings a r c  
not required t o  he filed in wr i t ing ;  and  more especially so, where, 
as i n  this case, t h e  defenda!~t has  waived t h e  objection to  tlie 
o~nission to file a complaint in  writing, by  answering t h e  oral 
complaint of thc  plaintiff, by leave of the court. 

T h e r e  is error. L e t  this opinion be certified to  the  superior 
court of A41e county, that  a z e n i ~ e  dc novo may he awarded. 

Error .  Venire clr noco. 

IV. S. BROWX , ~ n d  wife r. T. S. COOPl?R, Atlni'r 

1. - i n  answer denying " t h e  truth of the averments contained i n  the first, sec- 
ond, third, fourth, fifth 2nd s ixth paragraphs of the complaint" (being 
the mimber contained i n  the con~plaint) ,  is a ipecific denial of each alle- 
gation, and n snflicient compliance with THE CODE, $343. 

3. T h e  plnintiff is not n competent witnes, in an action upon a bond executed 
prior to August lst,  1868, except where the defendant relies upon t h e  
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plea of pnynient in fact or upon a conntercla in~,  and introduces liirnself as 
a witness to establish the  t rn th  of sucll plea. Act of 1883, ch. 310, con- 
s t rued by ASHE, J .  

3. T h i s  constrnction embraces n connterclainl, which is i n  the  nature  of n 
cross-action, when the  plaintiff relies npon payment  in fact. 

(Flucl: r. Dnzcson, 69 S. C., 42, cited and approved). 

CIVIL ACTIOS tried a t  Fall  Term. 1883, of MECKLESBERG 
Superior Court, before Gitrner, J. 

This  action was brouglit in tile superior court of i\leclilenburg 
(~ounty against tlie defendant up011 a 1o.t b o d ,  and after a com- 
plaint and ans\ver had been duly filed, the partie, nl.)tained 1e:lr-e 
to anlend their pleadings. 

T h e  plaintiff alleged i n  the amendctl conlp!aint, i n  .~.pamtc 
paragraphs, substantially, as follows: 

1. Tha t  about the n~oo th  of May, 1837, the clefe~idant'b intes- 
tate and one Clantoll esecnted their note under scai to E l i zu  
Cathey for the sun1 of $230, due one day after date. 

2 ,  T h a t  110 part of the note had ever been paid. 
3. That  in  the year 1564 the , fme p1:tintiff pu~~chased the said 

note from Elizs Cathey. 
4. That  in the month of April,  3 865, the note n a i  tleqtroyetf 

by fire which consumed the dwelling-house of the plaintiff. 
5. That  plaintiff ha4 demanded payment of the note, with tlie 

proposition to giwadeqquate i~idemnity, but wit l~out efFect. 
6. That  a judgnlent liad been obtained a g a i ~ s t  Clanton 011 the 

note, lout the sheriff has retnrned the execution thereon unsatis- 
fied. 

T h e  d e f e d a n t  answering the complaint said: 
Tha t  he denied the truth of tlie averments coutainerl in the 

first, second, third, fourth, fifth and sixth ~~aragrapl ls  of tile corn- 
plaint, and insisted that the plaintiff be held to strict proof 
thereof, and for a f i~r t l iw defence relied upon the statute of limi- 
tations. 

Before the jury were io~paneled, the pIaintiff's counsel 
moved to strike out all of the answer except thc part setting u p  
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the  statute of limitations, insisting that  the other answer and 
denials mere not sufficient under THE CODE. The motion mas 
refucjed and the plaintiff excepted. 

O n  the trial, the feme plaintiff offered herself as a witncss i n  
her own behalf, and objection was made by the counsel of defen- 
dan t  to her competency under tile act of 1883, ch. 310. The 
objection was sustained by the court, and in deferenre to the rnl- 
ing  the plaintiff submitted to a r~ol~sui t  and appealed. 

These constituted the only esceptious, which, as  it appears 
from the record, were taken hy the plaintiff. 

iMr. Clement Dowd, for plnintiK 
~Vessrs. TYilson dl. Son, for defcntlant. 

ASHE, J. There i.3 no force i n  the first exception. Thc 
answer of the defendant must contain a general or specific denial 
of  each material allegation of the complaint controverted by the 
defendant, or of any liuowledge or inforunation thercof sufficient 
to form n belief. THE CODE, $243 (1). 

I t  has been repeatedly held by this conrt that a general denial, 
that  "no allegation of the complaint is true," is not a sufEcient 
answer under this section of THE CODE, because such a plea may 
put in one i s u e  several matters of f'act, some of which are triable 
by the court, and others by the jury. Plctcl; v. Buuson, 69 K. 
C., 42. 

Ru t  the answer in this case is not obnoxious to this objection. 
It is a sufficient compliance \ ~ i t h  the requirement.; of the section. 
I t  is a specific denial of each allegation of the complaint con- 
tained in the paragraphs, nu~nhering from one to six inclusive, 
as much so, as if each denial had been set forth in separate and 
distinct paragraphs. 

T h e  other esception is quite as untenable as the first. The 
action was upon a bond given prior to the 1st  day of August, 
1868, and the defendant, besides the statute of limitaticms and 
other defences, relied upon the plea of payment in fact, but did 
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not introduce hinluelf as a witneb4 to establish the truth of wch 
plea. But  the plaintiff offered herself as a witness in her own 
behalf. 

W e  arc of opinion t b ~ t  under the Facts of this ease, upon a 
proper construction of the act of 1383, ch. 310, she was an incom- 
petent witness. T h e  first section of the act provides that n o  per- 
son, ~ 1 1 0  shall be a pnrty to an action founded on a bond execu- 
ted prior to the 1st day of August, 1868, &hall he n competent 
witnesi on the trial of such action. T h e  second qection, which 
iq in  effect n ( 'proviio))  to the first, declares that this act shall 
not apply to the trial of' any action, in whicl~ the defendant relies 
upon tlte plea of payment i n  fact, or pleads a counterclaitn a d  
also introduces hiniwlf '1s a witnev to establish the truth of 
sucl~  plea or pleas. 

Our  interpretation of the act is, that whenever a defer~dant 
pleads paymel~t i n  fact or a countcrclai~n in an action upon a 

judgment or bond of date before the 1st day of Xugnst, 1865, 
and cloei not  offer himself as a witness to establish the trutli of 
his plea or plea., a i  the case may be, no perion who is a party 
to the action, or assignor, or indorser, or all)- person who had at 

0 nlent or the time of the trial, or ever had an iutcrest in the jntlg 
bond sued on, can be examined as a. witneqs in behalf of the 
plaintitf; but when the defendant, setting up such plea or pleas, 
does offer himself as :I witnesb in support of either of such 
defenceq, all such pertons are competent, u11le3s excluded by 
some other rule of evidence. 

And we are further of the opinion that t l ~ e  spirit and equity 
of the act exte~ld  to counterclaims, which are virtually cross- 
adions, wltere the plaintif  relies upon the defence of payment 
in fact. 

There is no error. The  judgment of the superior court is 
affirmed. 

S o  error. Affirmed. 
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1. TVl~ere leave is given a defendant to pot  in  an amended :Insuer, lirouidetl 
no matter he set up therein wiric11 will affect orders previously made in 
t l ~ e  cause, snch anlentled answer will be stricken ( i ~ t  i f  i t  is incompatible 
wit11 the terms n p n  which the lenvc mas granted. 

2. 'The motion to strike ont the  answer was m:de in apt  time nnt1i.r the facts 
of this case. 

i 18ikoiz  v. Lincbe~pr, SL! N. C., 412;  S : i d e ~ a o n  r .  Duiiy, d 3  N. C., 67; Jfctbm/ 
v.  Heniy, Ib., 2'36, cite11 and approretl).  

~IOTIOS I)? plaintit?' to strilic out the a~ilentled answer of" 
defendant, heard a t  Spring T e r m ,  1883, of CR.LTHAJI Superior 
Court, bef'orc Gilmcr, J. 

T h e  plaintiff commencecl I l i -  action i n  d n g u ~ i ,  1580, to enforce 
an alleged right to redeem the Iantl mentioned in the complaint, 
and i n  order tilereto for thc sttrteinent of' all acconnt to show 
what wa5 clue from him. Tlic caqc ~nadc  in tile c ~ ~ ~ ~ p l a i n t  i, ill 
qubstanee as fo l lo \~s :  

T h e  plaintiff' hecomiug indebted to t l ~ e  partnerihip firill oi' 

A. J. Eynum & Cu., mortgaged the land to thew for their iecu- 
ritg. T h e  indebtedne>s, at the plaintiff's instance silt1 accordirig 
to an uncler&mding with the ~i~ortgageej ,  wai aswrned and 1)aitl 
by one J. TIT. Scott and the land sold under the mortgage to Ililu, 
h c  ogrceing that the ])laintiff might redeem on reimbursement 
of the sum advanced with accrning intc~est .  I n  1876, Scott 
nnnil l ing to remain louger ont of' hi, money, the plaintiif 
applied to  the defendant to take up the debt due  to Scott, whicli 
he cousentetl to do, and, under an arraugen~ent amoug thr  par- 
ties, the title of thc land which was still in the mortgagees wns 
conveyed to the def'endant, and the plaii~tiff executed his note to 
the d e f e ~ ~ d a l ~ t  in ahout the sun] of $2,400, esl~ressing on its face 

1 6  
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the consideration to be the purchase money due for tlie land, 
under an express agreement that the plaintiff should have the 
lane1 when it was paid. 

T h e  plaintiff remained in possession of the lailtl nntil January, 
1878, and of the house u11ti1 the hill of 1870, when the defen- 
dant  tool; possession of both and has since occupied or rented 
them, for wliich he is held to be responsible in a d j a s t i ~ ~ g  the 
accounts between them. 

T h e  answer of the defendant matle a t  spring term, 1880, 
admits the plai11tiff"s ownersliip of the land, the mortgage to A. 
J .  Bynurn $ Co., a i d  the taking possession as charged, but de- 
uies knowledge or information of the plaintiff's trailwetion wit11 
Scott, and denies the allegations in respect to himself; without 
reason or explanation. The  clefe~~dant iets 111) also, as a bar to 
tllij proceediag, an nllcgcd adju(1icatio11 of the same snhject iuat- 
tcr 1)etwcea the parties. 

Upon the hearing of the proofs off'ered in support of the eqtop- 
1 ~ 1 ,  the court ruled against the tlefe~idant, and, on motion of 11ic 
counsel, without plaintiff's consent, after adjudging the plaintiff' 
"ct~titled to an account :IS prayed for in the complaint," ordered 
3 reference and directed an a c c o u ~ ~ t  to be taken and reported "of 
the  intlebtedncqi of the p l a i~~ t i f f  to the defendant for the pur- 
chase money of thc land described in the complaint, a11cl of the 
payments made by the plaintiff on account of said purchase 
iwx~cy,  of the an i~ua l  rental va111e of the lands nhi le  in posbes- 
>ion of the defenclant, : I I I ~  of the value of t l ~ e  rents and 1)rofiti 
1.eceivec1 by h i n ~  ~ ~ h e i i  ill possession, nncl of the balance due 
tlefenclant from tlie plaintiff." 

The  tlecretal order was made, not only a t  the defendant's 
instance, but withol~t  any suggestion as to the trial of the issues 
raised by his denial of the fact< charged in reference to the trust 
attaching to the estate in tlie land co~~veyecl  to him, aud ir~cll 
defence must tllereforc be consitlerecl as concluded by the adjudi- 
cation then made. 
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A t  spring tern), 1881, the clefenclant moved to vacate the pre- 
vious order, whiolr was ~efiised, ancl the defendant appealed to 
this court. (85 S. C., 272). Leave waq, however, given on 

defendant's application, to file an nmencled a n s m r  during the 
term, "provided that no matter set u p  in tlie amended answer ia 
to affect the report of the referee, already made or to be made, nr 
to necessitate a reference (rcrefercnce n c  soppow to be meant) to 
take an  account," and time mas given the plaintiff until nest 
term to ~ e p l y  as of this term. 

T h e  defendant then put in nn  nn~ended aniwer, pe i~t l i l~g  the 
appeal, \rliolly a t  variance wit11 the first of the statements, con- 
tained in wl~ ie !~  the following is a qunimary : 

T h e  tlefendant states that, in Febriiary or IJIarcli, 1875, the 
plaintiff and Scott applied to him for a loan of $300 for the use 
of the plaintiff, nhich sun1 n.as furnished and the hood of the 
two talxu,  payable one day after date. 

Tha t  the clef'enclnnt mct the plaintiFin August thereafter, aud 
informed him that Seott said the time i n  wliicl~ the plaintiF\vas 
to redeem the lalid would in Jaunary nest ,  but if plaiotifY 
pay Scott $1,000 at that t i~uc,  further time 1%-odd be allowed for 
redemption, ant1 it was then :igreed between them that the plain- 
tiff should raise $600 arid the defendant $400 with which to pay 
Scott ancl thus secure :L longer extension. 

That  on tile first (lay of January, 1876, plaintiff came to 
defendant, without money, and i t  was then agreetl that the defen- 
dant  s l i o ~ ~ l d  take Scott's place if he wouid consent, illloll tlefen- 
clal~t's p a ~ i n g  what the plai~~tifYowed for the land; that  the par- 
tie* tllen \vent to Scott, when the defendant communicated to him 
in the plaintiff's hearing \r,llat had been agreed tipon, and Scott 
assented to carry out the arrangement. Therenpon the defen- 
dant paid over the $500 a d  esecutcrl to Scott his bond for 
$1,409.90, tlie residue of the debt, a t  the same time taking 
the p1aintiff"s I)oail payable to himself a t  t~velvc  months for 
$2,409.00, an cxcesr of $500 over the sam paid and assumed; 
and t l ~ n t  it was espresslp then agreed that on payment of plain- 
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tiff's bond a t  or before its mntnrity, the clefendant \yt)nltl convey 
the land to the plaintiff; ancl upon I~ i s  f,lilure, the right to redeem 
shoulcl be gone. 

That  the monry was not pnitl, :11id a t  the plnintiff'z calmest 
and repeated solicitations, the 1)laintiff was indr~lgetl nntil Alnrch, 
and again on wveral si1cce54ve occaiinns llntil the begioning of 
thc following year, nhen plaintitF heing still unable to r ~ i s c  the 
money, surrendered the larid aud  nhnntlonetl all  cl'lirn to  retlcem 
and to the rent5 before accr~led, since which tile defendant has oc- 
cupied and used the land as his ou n .  A t  bpring term, 155'2, the 
ruling in the superior court having beell af6rruetl ill th i i  court 
and the certificate transmitted, the plaintiff movetl to have the 
amended answer striclten f r o n ~  the files, whicl~ ~no t io l~ ,  I~av iag  
been continued to spring term, 1883, was then henrd :1nd refnsed, 
and the plaintiff appealed to this court. 

Jdr. John Jla~uii~lg, for plaintiff. 
Xeasi~s.  Bntchelor & Clark,  for clefcndnlit. 

SMITH, C. J., after statillg the above. It \ \ i l l  bo noticed that 
while the first a n s m ~ r  d i iavoni  :illy information or l ino\~iedge  of' 
wllat the plaintiff allege5 transpiretl betweell hirllielf and Scott, 
ant1 positively denies t ! ~ e  facts charged in reference to thc plain- 
tiff's arrangenlei~t \\it11 tile tlef'entlnnt, the second answcr sets 
them out ~ i t h  great particularity and becks to avoid their effect 
by thc repeated failures of the plaintiff to come L I ~  to his engage- 
ment to raise the m o n ~ y  for redeen~ing, : u~d  his final ahandon- 
meat of a11 riglit to r e d e ~ n ~ .  These repilgr~ailt qtatenients alike 
rest upon  tlie defenc1ant7* oath that they are truc, and raise iqfues 
i u  defence nholly incousi,tent, the one with the other. 

The  :lppeIlant swtairls his ovcrr~iled ~ilotion upon two g r o ~ m d s  : 
1. That  the amendment is not ~rarmntetl  by the order allow- 

ing i t ;  and 
2. That  it is repugnant to, and incompatible with, the previ- 

ous adjudication. 
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T7;c a re  not pre1)ared to atlmit the  facts cct orit in the  anlencled 
ans~vcr ,  if accepted as corrwt, :is bufficient to  b2r the  conceded 
rigllt of tlte plaintiff to redccm under the  original contract of the  
defendant, nlren tile ilefcnciLl~lt took the an la in tiff's bond for  a 
larger Gun] than he  o~recl  o r  the tlefellclant advanced. Ti le  delay 
in paying the money admits  of compcn~ntion in accruiug inter- 
est, aud it  doti not appcar tlint the  land was inadeqnate security 
for  it< paylnent, or tha t  any  .;~ccial d:in!age haq come t o  t h e  
defendant. 

Indeed  tile relations I)ct\reeil these parties give to the  alleged 
surrender  of the r igh t  to  rcclccm (whilc, as  thc  plaintiff alleges 
and the  clcfenclant does not deny, tlle latter retains the plaintiff's 
bond as  nc l l  :la tlic l n ~ ~ t l  undcr  tlic rnortgagce's deed) t h e  aspect 
of a coeyced act no t  c ~ ~ t i t i e i l  to n fttror,lble consideration i n  a 
court  of equity. 

R u t  a~ ic le  f ~ o m  this, i f  the  a!iQner now p u t  in is allowed to 
\t:111d, it  b~ tbre r t ,  tile or(ler of referciice, and i f  iuccessful, a::nuls 
all donc i ~ n d c r  i t .  

T h c  leave given espree-ly reqtricts the  aineuti:ltory matter  t o  
inch a5 (1oc~  not interfere wit]! the takirlg of  t h e  account, and 
will not require another  reference; :in(] how can the new defence 
brought  f o r x t r d ,  wllic41 tlenie, a11 equity to  redeeiu, co-exist 
with the taking of all accor~nt, only i lecessry in case it  is t o  be 
enforced? I f  there be n o  r ight  to d e e m  oil ally tcYil~s, no refer- 
cncc i, required, 2nd the  order to that  effect is useless. O u r  inter- 
pretation of the rul ing u p o i ~  tllc first hearing is, that  the  plain- 
tiff has t h e  r ight  t o  redwin,  t(; wllich the  tak ing  a n  acc.ount is 
sr~bsidiary,  :111e1 tha t  it  na i  not intended, i n  t h c  lcave to anlend, 
to  allow the introduction of such new matter  a i  wor~ld  dis turb 
the  jnclgmcnt then renclcred, nnd that  thc  :wswer is not author-  
ized b y  t h e  ortler. 

I t  is equally plait1 t!iat the  plaintiff's r igh t  to  redeem is  con- 
clusively cettled, npoil his payment of what  is clclc to  t h e  defen- 
dant ,  and that  tile clo-ed controversy which t h e  defendant now 
seeks t o  reoi)en cannot be rencned as  long 2s t h e  first acljndica- 
tion remains in force. O t h e r w i s ~ ,  tltcrc would be conflicting 
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adjodications in the same cause shown upon the record, and this 
has been repeatedly said to be inadmissible. TVilson v. Lineber- 
ger, 82 N. C ,  412; Smzdewon r. Daihy, 8 3  N. C., 67;  Xiibry 
v. Henry, Ib. ,  298. 

There m s  error then in allowing the defentlant to pnt in the 
answer and in thc refusal to require its withdmmal. 

Nor  do we think the plaintiff so negligent in ~naliing his rno- 
tion as to low hii right to makc it. The appeal had transferred 
to this court an element in the controversy, which if determinecl 
in the cJefenclant7s favor was tlecisire of the action, atid the delay 
in awaiting the acljudicatiol~ onglit not to deprive the plaintiF 
of his right to call to the attention of the court, as soon a i  the 
appeal \vas cletclminecl, the chardeter of the answer aud to ask 
that it be stricken from the file.. This  wai done and it was i n  
apt  time. 

The  juclgn~ellt below 11111st be reversed, and t l ~ e  plaintiff's 
motion allowed. 

Error.  Reversed. 

\Vllere the  report of a referee in  the  btatenient of a11 account does not confornl 
to the  ortler of reference, the  court will set i t  aside w i t h  i ~ i s t ~ . ~ ~ c t i o n s  to 
observe striclly, in restating the ncconnt, the  method poifited out in the  order  
of the  court. 

CIVIL I i ~ ~ ~ ~ ~  011 a guardian bout1 tried at Fall  Term, 1851, 
of IREDELL Saperior Court, before Seymozir, J. 

This  case is fully reported i n  8 5  S. C., 500, ant1 to thc report 
submittecl by the referee, in obetiiel~cc to an order there made, 
(being changed by substituting the clerk below for the clerk of 
this court) the plaintiffs filed exceptions in thi, court. These 
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exceptions were not passed upon because the  report did ]lot coo- 
form to the order  of reference in certain particnlars deemed 
material, but  another  statement of tlie accorint was ordered to 
be made by tile clerlr here. 

Messrs. J. J1. Clement and B. %: Liniley, for  plaintiffj. 
,Wessrs. Robbins & L o n g  ant1 B. N. F~i~rches, for defendants. 

MERRIJIOK, *T. T h i s  court affirmed in But Xe v. T~ime/., 53 
X. C., 500, so  much of  the  judgment  of t h e  superior court a i  
adjudged that  the  defendant owed t h e  f e ~ e  plaintiff the  sum of' 
$1,723.36, t h e  scale value of thc  Confederate money therein nleri- 
tioned, wit11 cornpori~ld interest tllereon fmni  t h c  19tli  d a y  of 
December, 1862,  a n d  d i ~ a l l o ~ v e d  the  credit of 81,024.19, allowed 
h im for  t h e  board and clothing of the  f i m ~  plaintiE, daughter 
of  t h e  former guardian, and iu all  other reipcctk, except that  it 
did not affirm it "as  to the allo\vauce of cornmis4ons to  thedefen- 
d a n t  J. 11. Turner ,  upon the  sun1 of $1,000 of  his trust f ~ ~ r d ,  
used i n  his own br~sil~csq, and  I I ~ ~ U  tile a n ~ o ~ i i l t  paid in store- 
bills t o  the  firm of w h i c l ~  caid defendant n a s  a member"; and  as  
t o  these two items, i t  mas ordered tha t  the account be corrccted. 
It was accordingly referred to tlie con~rnissioner w i ~ o  tool; the 
acconnt in  t h e  superior court, to  make I ~ i s  accoant in nll respect? 
conform t o  the  opinion of this court. 

TVhat, aiicl a l l  t h e  cornmissioller ought  to  I1:~ve i l o n ~ ,  V:I+ to 

a d d  t h e  sum allo\ced for board and  clot l l i l~g of tllc,fenie plaintiK; 
:~nd  a n y  interest clue upon the inme, to t h c  itell; of' ll,i25.:36, 
w d  compound interest on t h e  wnlc  from t h e  tlutc ~nentioneil ; 
a n d  to this, such fur ther  w m  of ~ ~ ~ ( i i ~ e y  : I $  1 1 : d  been a l l o \ ~ c t l  t o  

J. 31. T ~ i r n e r  a s  commissioner, upon tlic .jum of $1,000 used hy 
liim i n  his ow11 h i i n e s s ,  and thc +urn alloivetl liim :15 c o m n l i ~  
40115, upon t h e  a n ~ o u n t  of the store-bill3 of  the  firm of which 

' h e  was n member;  and 3190, the  item of 578.10 from \ale of land 
and t h e  interest thereon. 
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Tlie c o m m i s i o i ~ e r  has filed his report, and  t l ~ e  plaintiff; have 
filed exception.; thereto. W e  d o  not deem it 1reccsqal.y to  1 ) a s ~  

upon tllesc excel)tions, Imausc  t l ~ c  leport  does not conform to o r  
observe t b e  ortler of reference. \\'e cannot see that  the  comnl i~s -  
ioncr llas ascertained t h e  fr~ncl am1 a1110111lt thereof, i n  pnr-uaucc 
o f  the  judgment  of t h e  s ~ ~ p e r i o r  court, :IS ~nodifiecl by th i s  court.  
I u  such a caw, tlli.; court will set a i d e  the  report a i ~ i l  order  a ref- 
iireace, wit11 i n ~ t r ~ : r t i o n s  to   imp!^ ~noclify the  account fir5t taken 
i n  the  superior conrt, in itrict :~ccorclancc v i t h  thc  op in io l~  of this  
court,  s ta t ing e,ich itel11 of the  anle~ltlecl ~ C C O I I I I ~ ,  nit11 s ~ e h  espla-  
n:~tious n i  will  i!lo\i. I;ow and 11 !1y i t  came to I)c changed. 

L e t  an order he tiran n wtting acide the last report n r ~ l  refer- 
ring it to  the clel I< of thi- court to  :I-cert:lin a l ~ d  state tlic amount  
d u e  in accord:~ni>e with tili. opinion. I t  is so ordered. 

Pcr: @vc~nar.  , Judgn~cnt  acwxilingly. 

1. Jndgo~en t s  of a court in :I case proper ly  constituted hefore it, and  where  i t  
has jurisdiction of t he  partics and  tile iniiject mat ter  of controversy, a r e  
deemed to he  v:rlicl, and  will  be  ripheid until  impeached Ly n direct pr3- 
teecling for thnt p~irpose .  

2. A n d  althougli silcli j u d g n ~ e n t s  may after\\.:lrtli be reversed, t h e  r ights  of 
t h i rd  persons lioncstly acquired thereunder  will be lprotected ; bu t  o ther-  
w i ~ e ,  where  s11cli persons haye  1;nowledg:. of any i r regt i l i~r i ty  o r  f raud in 
i~ rocn r ing  thei r  rendition. 

2 T h e  law presumes that  :t par ty  to an :letion 11:~s notice thereof a n d  a knowl- 
edge of i l s  nntrlre, b11t t l ~ e  contrary 111:iy be si~orvil i n  a proceeding to 
:itiacii t h e  . jndgri~ent t l~e re in .  
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4. T h e  interests of minor? a re  under the care of the court, and to the end that 
the  snnlc mny be protected in suits brought by or against them, the  court 
shonld see that the next j i i e n d  or guardian cicl l i tem k~e appointed upon d n e  
consideration of an application in  writing, nnd not upon a sinip!e sug- 
gestion. 

-5. Demurrer  was overruled in colist below with leave to defendnnt to answer 
over, and to plaintiff to amend complaint; Held, that  although thedemur-  
rer  in tliis cnse mas sustained on appeal, yet no fi11al judgnlent will be 
entered here, but the cmxae will be remanded for  furtlier proceeding under  
the lenre granted i n  the court I~elow. 

l,'ni~:osi/y v. Lass i lc i ,  8S K. C'., 35 ; Irej  \-. JlcI<inlmn, 84 S. C ,  G j l  ; Sutfon 
v. Schonzcctltl, 86 5. C., 103; Gilbert v .  Jmm,  56 S. C., 244; B - p c w t e  
Docld, Phil .  Eq., 07 ; Boullnnd v. Thompson, 73 3. C.,  504 ; G'eo,ge v. High, 
8.5 ̂U. C., 113;  Fq v .  Hxughtoi~, S3 S. C'., 467, cited :1nd approred) .  

E.JECT\IEST tried a t  Spr ing  Tcrnl ,  1883, of STOKIX Super ior  
C,)urt ,  hefore Gvuces, .I 

Tile  plainti33 allege i n  their complaint.  that  a t  tlic time of t h e  
dea th  of  Jamc5 Morris,  t l ~ e i r  father, nhicll  took place i n  t h e y e a r  
1865, he n a i  qeized in fee of a n  uutlivided half' of  a large tract 
o f  land sitriate i n  the  colinty of Stoke-;  t h a t - a t  t l ~ c  fall   tern^, 
1860, o f  t h c  court of equity of said co:rnty, all e m - p i f c  pctition 
n a s  filed, in which they, as tlie infL\nts a n d  only heirs-at-law of 
their  dece:licd father, purpor:ed to  sue in tliat 1)ehalf hy their 
inotl~el-, M a r y  S i\Io~-rii, :IS their next  frien,l, for  t h e  purpose of  
ie l l ing the  land for  partition ; that  t h e  p e t i t i o ~ ~  was filed ant1 the  
1)roceediilgz liatl untlcr and  in pursua i~ce  thereof wi thout  their  
linowledge, conseirt or sanction, and tha t  their mother  had 110 

lmo\rIedge thereof, and never con-entetl to  o r  sai~ctioned the  
%arnc; tha t  an order directing t h e  sale of saitl land \va i  made by 
the  superior court of saitl county, in the  exercise of the  jurisdic- 
tioi: in this  respect, then lately belongiug tu said court of' equity, 
and after  repeated efForts to w l l  said lantl, i t  was a t  last sold a t  
t h e  price of' $469, one Wil l iam H. Gentry,  t h e  father of t h e  
clefendant of tha t  name, being tlie bid(1er ; tha t  the  coinrnisiioncr 
who sold t l ~ e  l a i d  reported tli:it i t  did not sell for  a fair price, 
aud tliat the  lantl was, in fact, reasonably worth $2,500; tha t  
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notwithstanding the inadequacy of the price bid, and in the  
absence of any inquiry or evidence as to the value of the land 
or  the necessity for a sale thereof, the court at  fall tern,, 1873, 
made a decree confirming the sale, aud directing title to he made 
to the p~~rchase r  upon the payment of the purchase money, and 
directing that a large part of the purchase money be paid to one 
Penn, the owner of the other moiety of the land, for some cause 
that does not appear; that the said pnrchaser paid his hid and 
tool< a deed for the land; that afterwards, in the year 1878, the  
said TVilIiatn H. Geutry was adjudged a bankrupt in the district 
court of tile United States, and he assigned to the assignee i n  
barikrilptcy his intereit in said land,  and said assignee sold the  
same to the defendant Sterling H. Gentry, ant1 he pnrcha.jcd 
mith full lino\vledge of the lnanner i n  mhicll his said father 
becamc the purchaier thereof; that the said Sterling H. Gentry 
has coiiveyed the land to the defendant A. H. Joyce a i  trustee, 
to secure n debt due one George, and said trustee had knowledge 
and notice of the nature of ?aid Sterling's title. 

T h e  plaintiff; insist that tlir sale of the land under the said 
proceedings in their names was irregular and unauthorized by 
law, and they de~nand judgment : 

1. Tha t  they have possession of said land. 
2. That  the sale thereof and all the decree3 and orders in rela- 

tion thereto be declared ilull and void, and for general relief. 
T h e  defendants demurred to the complaint because it does n o t  

state facts that constitutc a cause of action, and insist that the 
court of equity and tile superior court succeeding to its jurisdic- 
tion, had general jtirisiliction of the parties to said 1)roc~eding in 
thc said court of equity aud the superior court, and of the sob- 
ject matter therein specified, and that the title of the piirclmer 
of saicl land cannot be invalidated i)y reason of any supposed 
irregularity in the pleadings; that they p ~ ~ r c l ~ a w l  long after the 
land was sold under the decree, ant1 they were not bound to take 
notice of the errors of the court, or to look beyolid the clecrecs 
directing and confirming the sale, the facts necessary to give the  
coort jurisdiction appe:lring upon the face o f  the petition. 
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Tlie  action was heard by the  court upon thc  complaint and 
demurrer.  T h e  court gave  jn t lgme~l t  overrul ing tile demurrer ,  
allowing thc  defendants to  auswer, and t h e  plaintiffs to  amend 
their complaint; whereupon, the  defenclants appealed. 

?L~EFI,RIMON, J. It is an essential and fundau~euta!  principle 
of' t h e   la^, tha t  all  properly constituted judicial proceedings must 
I)c upheld a r  regular, warranted by the  f x t s  and  the  law appli- 
cable to  them, valid and effectual, uut i l  the  contrary shal l  be 
shown and  estal~l is l~cd 1)~- some competellt proceeding for  that  
purpose. Hence, ~vherever  it  appear. up011 t h e  face of  the  record 
in ally action or  other judicial proceeding, that  t h e  court had 
jurisdiction of  the 1)arties lit igant a n d  the  subject matter i n  liti- 
gation, t h e  lam presumes tha t  the  co11rt got  jy i sd ic t ion  i n  a rcgu- 
lar o r  proper way,'antl that  its orders, decrees and  juclgnients a re  
valid and effectual, h o m v e r  irregular o r  fraudulent,  un t i l  the  
irregularity a n d  iovalidity, I)ecnuse of  f raud or  other  sufficient 
cause, s l ~ a l l  he d u l y  established, : ~ n d  such proceedings, orders, 
decrees and judgments  shall be declared invalid b y  proper clecrce. 
T o  allow the  records of courts of justice, their  judgments  arid de- 
crees, to  be questioned and  held to  bc inoperative in  the  same tri- 
h n n l  tha t  mttle them, or in otlier  tribunal.^, would he subversive 
of judicial a u t l ~ o r i t y  an(i destriictive of public and private  justice. 
T h e  law is too t rue to itself, and too t l iorougl~ in its life a n d  vigor, 
to  allon- of  such practical absurdi ty;  i t  requires that  its courts 
shall be careful to see that  their judgments  settle and  establish 
rights, a n d  when once matle ml;st /)revail everywhere. T h e  
courts making  them will be slow to dis turb tbern, a n d  never, 
esccpt  fo r  adequate cause shorrn i l l  a direct 1)rocccding for  t h e  
1)" r p e .  

I t  is likewise well settletl that  courts will protclct third persons 
who I~onest ly d o  act$ and acquire rights under  their jutigments, 
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a l t l ~ o r ~ g h  such judgments  may :~ftcr\sard- he rcversecl. -111 tha t  
such persolls 11e~tl be ca re f~ i l  to  iec, is, that  rllc court 11:d juriq- 
diction of the partiei and the  .ul?j~-ct ~ ~ i a t t e r ,  an(l that  t h e  order 
o r  judgment ,  upon t h e  fail11 of n hicli srich act- were dollc~ or 
rights acquired, authorized the same to be doilc o r  acqr~irec!. As, 
mhcre land  \.\.,IS <old I)y a n  order of court, it i. only ilecesqary 
tha t  tlie purchawr  s l ~ o ~ ~ l t l  w e  that the court 11x1 ju r id ic t ion  of 
thc  lmrtics and hail autliority to  order the  calc, :~n( l  tliat the  or(lcr 
did a u t l i o r i z ~  it. Thiq iniplieq, Iione\-er, that  the  th i id  perqon 
purchased Iioi~e>tl\- on hi- par t ,  ant1 ni t l lont  1:lioivledqe of fraritl 
oil t h c  part of  others in procuring or  :)ringing ~ I ) o L I ~  the  \ale. 
He will not IT allon etl to  take advantage of his ow11 f i -a~~clnlent  
condurt  o r  that  of o t l i e r ~ ,  of 11 h id l  lie had kliowletlge a t  the  t i r~ ie  
of t h e  l)urchase. Cnirersitlj v. Lrrssiter, 53 S. C., 3S ; Icey V. 
,7Icli'imon, 8-4 S. C., 651 ; Sufton v. Sehonmlcl,  86 K. C., 198; 
Gilbert v.  Jnmrs,  86 S. C., 244. 

Kow,  the  Iate c o ~ i r t  of equity aiid the  s l~per io r  cotlrt qncceetl- 
ing t o  its jnriwliction in  Stolics county had  au t l~or i ty  upon t h e  
c z - p ~ t c  petition of t h e  pl~intifi 's,  n bile they n-ele infant,, suing 
by their   noth her :I.: n e s t  f rkr ld,  to order and nlnlie a valid sale 
of their laud inentior!ed, f ( ~ r  partition, : ~ n d  to l):lcb t h e  title 
thcreto t!lrougll its comii~isqiorier a1)pointed for the  plrpose.  
THE CODE $1602 ; Ez-pa l  i c  Bodrl, P i ~ i l .  Eq., 97 ; Rozdnnrl v. 
Tl~oml~sorz, 7 3  S. C., 50-4 ; George v. High,  85 S. C., 11 3 ; I w y  
v. 1VcKinno)l ; Xzdton v. hSchonz~nltl, s z ~ p  a. 

According to the  allegatjorls i11 the  complaint, the  record rlporl 
i ts  face showi  thnt a n  e x - p r t e  petitin11 was filed by the  plaintiff>, 
tlien iufants, i t l ing by their n lo t l~er  as  a next  fricnd, s~iggeqt ing 
tha t  the land in cjaeytion o r ~ g l ~ t  to be sold, thnt  an order  of ia lc  
n.as made and confirmed by  t h e  court, tlle purchase niouey i n s  
paid, and by the  l ike order tit le waq 11lade to  the  purcheier.  
Irregnlaritieq, inlportant ones, in tlic proceeding t o  sell t h e  ldnd 
a r e  alleged, biit i t  sufficic~lt for  the  purchaser ( taking i t  that  
h e  purchased honestly and fairly and  \ ~ i t l l o u t  tlie 1;nowletlge of 
f raud on the  part of a n y  one in procuring the  sale to be made, 
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-- 

Nottars v. GESTRY. 

: I I I ~  the contrary is not 5 ~ 1 g p e > t d  or  alleged) to see that  the court  
11ad jurisdiction of the parties a n d  of the  subject matter, and  
t h a t  the  order :lnthorizetl t h e  sale to  be made. All this a p p e ~ r e d  
to him. 

I t  is said, however, tha t  the  plaintiff, autl their nlothcr, repre- 
scnted a s  being their nex t  friend, in  f i~ct ,  had n o  I i n o ~ l e d g c  of 
the  filing of the  petition or  of  the  sale of t l ~ e  land until  recently, 
long af ter  i t  was made, ant1 tha t  they never authorized or  snnc- 
tionctl the  same. 

H u t  t h e  presun~ption of law is tha t  they liatl linowlcdge a n d  
notice of  t h e  w l ~ o l e  proceediug, and i t  must be t:lBen that  they 
had ; that  they by tl~emselves, o r  by an attorney of the  cotirt, 
filed the  petition with t h e  practical la~owleclge a n d  w n ~ t i o n  of  
t h e  court, and  the  ~v1101e wa4 done a t  their  instance, by the  court, 
i t  hav ing  proper regard for  t h e  iuteresty of the  infants, and  they 
m u s t  be bound by thc  decrees until, by proper action, the  whole 
of theproceediug shall, because of material irregnlarities, he set 
aside; or, because of f raud ou the  par t  of  some one in procuring 
the  sale t o  be made, declared and  decreed t ( j  be void; a n d  eve11 
then,  the sale to the purc11:iser ni l1  remaill good and  effectual, 
un1e.s t h e  plaintiff> can allege a n d  prove tha t  he fi.auclulently 
procnrecl o r  participated in the  frauduleut  proc~lrement  of t h e  
sale to  he madc, o r  had liuowledge a t  the  time of thc  sale of such 
fraud on the  part of  others, o r  snch informatioil as  pat llim on  
inquiry. 

I t  is not alleged tha t  the  purchaser, William H. Gentry, pur-  
chasetl o t h e r n h e  than honestly, nor  i i  therc any  suggestion i n  
tlie complaint unfavorable to  ilim, except that  he b o u g l ~ t  t h e  
land a t  greatly less thau its rcasonn1)le m l u e ;  hut  i t  is alleged, 
t11at his son, t h e  defendant Ster l ing Gentry,  purcl~asetl from t h e  
aqsignee in bankruptcy "wi th  ful l  knowledge of the ~ n a n l ~ e r  in  
n h i c h  his father became t h e  purchawr." T h i s  allegation is 
vague  and indefinite. S o  fiir as appears fro111 the  complaint the  
purchase by tlie father  was bonn Jic?e. I f  the  purchase of t h e  
fat1;er was tainted \\,it11 f raud  and  the  son was cognizant of this, 
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or participated in the fraud, then the plaintiffs ought to havc so 
alleged. The allegation that the defel~dant Joyce had knowletlge 
of "the naturc of said Sterling Gentry's title" at  the time he 
p~~rchasecl, is so indefinite as that it has neither force nor point. 

The  complaint is vague, ui~certain and indefinite, and it is 
difficult to determine whether the action was brought to recover 
the possession of the land, treating the sale in equity as 
void, or whether the object is to in~peac l~  the decrce therein 
for frautl. But  be this as it may, i n  the absence of' a 
denial of whnt is allegetl, \vc havc :I painful apprehensiotl 
that :L flagrant frar~cl was practiced by some !)cr.jon or per- 
sons upon the plaiatiKs, while they were infants, antl, in an 
important sense, in contet~~platiou of law, under the care and 
protection of tlic court. As it now appears to us, to say the 
least: the court was not circuntspect; it allowed itself' to be 
imposed upon by designing and dishonest persons i n  n respect 
and about a matter wherein i t  ought to have given special and 
careful attention. 

This is another sad illustration of the loose antl careless prac- 
tice that too generally prevails in the courts, (if allowing guar- 
dians cr,d litenz and next friends of infants to be appointed almost 
as of course, upon a suggestion, an(l frequently without that, 
who, however careless and f:iithlcss as to the trrtst reposed in 
them, are by implication recognized, and must in the nature of 
juilicial proceedings he treated as recoguizerl by the court. 

I t  is the d11ty of courts to lravc special regard for infants, 
their rights a d  iuterest, when they come within their cogni- 
zance. The  lam makes this so, for the good reason, they cannot 
adequately take care of themselves. It is a serious mistake to 
suppose that a nest friend or a guardian ad litenz should be 
appointed upon simple suggestion; this should be doue upon 
proper application in writing, and due cor~sideratiot~ by the court. 
The  court should know who is appointed, and that such persou 
is capable antl trustworthy. The  appointment of guardians ad 
litem and their duties are prescribed by statute. THE CODE, $191. 
But while the statute (SlS0) allows infants to sue hy their nes t  
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friends, the manner of the appointment of them and their duties 
are left as at  the commou law. As to their appointment, Tidd 
in his work on Practice says, a t  page 100: " T o  constitute api.0- 
clzein nmy or guardian, the person intended, who is rlsually somc 
near relation, s11ould come with the infant before a judge at  his 
chambers, or else a petition should be presented to the judge on 
behalf of the infant, stating the nature of the action, and, if for 
the defendant, that Ile is advisetl and believes he has a good defence 
thereto, and praying i n  respect of his i n f b c y  that the person 
intended may be assigned him as his prochein anzy, or guardian, to 
prosecute or  defend the action. This petition should be accom- 
panied by an agreement signifying the aisent of the intended 
p*ochein nmy, or guardian, and an tcfldnaif made by some third 
person that the petition and agreement ~ c r e  duly signed. On 
being applied to in either of these ways, tllc judge will grant 
his $at, upon which a rnle or order should be drawn up and filed 
with the clerk of the rules i n  the Icing's Bench, for the admis- 
sion of theprochein crnzy, or guardian," $c. 2 Arch. Pr., 154; 
2 Sell. Pr., 65, Appendix (Forms) 504; Story's Eq. P1 , 
4357, 68,  and note. 

It would have been better if such practice, or the substance of it, 
had prevailed in this state from the beginning, but a loose practice 
has been recognized and pursucd by the courts, and we cannot 
now clisturl) rights that have been acquired nncler it. If' the 
strict n ~ e t l ~ o d s  in this respect of the English conrts 11ad 
prevailed, i t  could scarcely be possible that calamitous cases, like 
this seems to be, and many similar ones that have come before 
this court, and nlany that have not, could happen. This evil, in 
the future, may be easily and thoroughly corrected. 

W e  think the court erred in overruling the tlernurrer. I f t h c  
action was brought to recover possession of the land, the com- 
plaint states facts showing the title thereto in tile defendants; if 
i t  may be treated as an action to impeach the decree directing a 
sale of the land for partition, there is no sufficient allegation that 
the defendants were in any way connected with or  had kno\vI- 
edge of the procurement of the sale so as to affect the validity of 
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their title. So the complaint, as it stands, ['does not state facts 
sufficient to constitute a cause of action," and the demurrer 
ought to have been sustained. There is error. 

But  the court,, in overruling tlie demurrer, granted leave to 
the defendants to answer over, and to t,he plaintiffs to amend the  
con~plaint. 

Ordinarily, when this court sustains the demurrer, the judg- 
ment here is final; hu t  where, as in this case, the conrt gave the  
plaintif4 leave to amend the coniplaint, aud it seems they did 
not have opportunity to  aulend bcforc the appeal mas taken, thiii 
court will ~ m a n i l  the case, to the end they may amend if they 
shall be so advised. Otherwise, the superior court will snstain 
the demurrer and disiniss the action. Generally, when the court 
thinks the case a proper one [or allowing :tmend~nents, this should 
be done before deciding to sustain or overrnle the demurrer; if 
the amendment should be made, it rnigl~t  cut ofl? the ground of 
demurrer and save delay and expense. Foy r. HauU&on, 83 3. 
C., 467. 

The case will be remanded ~v i th  instructions to reverse so much 
o f  the judgment ns overrules the demurrer, and to enter judg- 
ment sustaining the same, and t1isn;issing the actiot~, unless the 
plaintiffs avail tl~emselves of tlie 1e:ive granted to amend the 
coniplaint, in which case the action will proceed :~ccorcling to Inw. 
I t  is so ordered. Let  this be certified. 

Error. Reversed and remaatled. 

D. JI. LEE v. W. A. BISHOP. 

Ejectment-Justice's Judgment, Iraliscript cf-Title ?lot c~fected 
by irregular judgment. 

1. I n  ejectment, the plaintiff' who is a stranger to tlie judgment need only 
sllo~v tlie execution under which the land was sold, in order to establish 
his title against the defendant in the execution ; nor is his title affected 
by an irregularity in  the judgment. 
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2. A transcript of a justice's jndgment contnining the names of plaintiff and 
defendant, the amount of thejnt lgment  and costs of action, is sufficient. 
The l a v  does not require the entire record to be sent n p  to be docketed. 

(Surratt V. C I ~ ~ ~ K Z ,  87 N. C., 392;  W~lson V. Pdton, Ib. ,  3 1 8 ;  SLr~tnw r 
;Ilbore, 2 Der.  & h t . ,  138, cited and approved). 

EJECTMEST tried a t  Fa l l  Trrm,  1883, of TRBSSYI~VASIA 
Superior Court, before Gutlge~, J. 

T h e  plaintiff' offered in evidence an execution in favor of' 

Helen Larned against TT. -1. Bishop (the defcnclant in this case), 
and also a deed from the sheriff' of Traurylrania county, and 
proved that the defeiidallt was in po.session of the land, but 
offered no other evidence of a judgtnent except the execution. 

T h e  defendant introduced the olerli of the court, who te3tifiecl 
that  there was no record in his court of any judgnient against 
TT. A. Bishop except the I-ecortl upon page 141 of his judgment 
docket, which was alleged to he :l doclicted tmnwript from J. S. 
Heath, a justice of the pewe, and ii as follow.: 

'One judgment, ........................ $1.00 

....................... Docketing wile,  2,5 
Execution , ............................... 33 
Sheriff's return, .......................... 1 0  
Costs in J. P.'s court, ................. 1.70 
Costs of J. S. Heath ,...... ............. 1.30 

- 
$4.70 

Judgment for two hundred dollars and the costs of t11i.j actio~l. 
(Sigued) T. L. GASH. 

J ~ l d g n i e ~ ~ t  docketed and t r i n w i p t  filed September 15t11, 1875. 
(Signed) T. L. GASH, C'leri:. 

T. L. Gash, the former clerk of the court, testified that a tran- 
script of a justice's judgment in the case of Helen Larned against 
W. A. Bishop was filed in the office of the clerli of the court 

1 7  
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nhile he was clerk, and from said transcript be n ~ a d e  the entries 
\I hich appear upon the judgment docket of said court, a copy of 
vhich is above set out, and he further itatecl that it was his habit 
:I> clerk of the court to docket transcripts of justices' jnclgn~ents 
:I.$ above s h o ~ ~ n ,  and that he did it under the advice of n judge 
of the court, ancl that he signed hi.; name at  the end of the entry 
of the judgnlcnt on the judgment docket to show that as clerk 
nf the court be liatl docketed the judgment. 

Defendant did not offer the transcript of the judgment except 
ns ap1~arb  ahovq nor way there any evidence to a h o ~  that the 
tranqcript of the judgment was not on file in the j~ldgmwt-roll  
of the office of the clerk of mid court, nor was there any e-vi- 
dcnce to ilnpeach the judgment, except, as defendant's counsel 
insiqted, that the said entry on said judgment docket TKIY inforll-~al 
and irregular and not sufficient to create a licn on the land of the 
tlefendant in snicl county or to suitain the said exccution. 

Defendant'.; counsel asked Hi, Honor to charge the jury : 
1. That if the defendant has shown by ericlencc that there 

TTLtS 110 judgment docketed in the buperior court in favor of 
Helen Larned against W. A. Biqhop, then the def'enclant has 
r e h t t e d  thepr.il,m facie case made by plaintiff by the execution 
::nd qlleriff's deccl. 

2. Tha t  it it neceziary that some transcript of the justice's 
lndgn~ent  shall appear to he upon the jndgment docket, and 
thc justice'- certificate must appear. The  justice', +ature 
n;u3t appear either to the judgment or transcript. That a n~crc  
bill of costs, wit11 the amount of judgmcnt in figures without any 
*ignature of the justice and w i t h o ~ ~ t  any certificate from the justice, 
i- not n tranwript, the same being signed by the clerk of the court. 

H i s  Honor r e f ~ ~ ~ e d  both iwtructions and told the jury that the 
foregoing was a good doc1;cted judgment of a justice of the 
pace .  The  jury found a verdict for the plaintiff: The court 
qxve judgment accordingly aucl the defendant appe~led.  

~lfessrs. J. IT. JIerrimon and GEO. H. X l n a t l ~ ~ ~ . ~ ,  for plaintiff 
XI.. A1.misteatl Jones, for defendant. 
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ASHE, J. The  plaintiff in support of his title offered in evi- 
dence a11 execution issued from a court of competent jr lr i~lict ior~ 
in favor of Helen Larned agaiiwt TY. A. Bishop, recitii~g thc 
judginent and sale, and a sheriff's deed for the land in contro- 
versy, and proof that the clefendant rvas still in possession. Th i i  
was a11 tile law required of l~ im,  being a stranger to the j u d p e i ~ t  
and csecutio11, to establi.11 his title again+t the defendant. K c  
was not boantl to  show any juclgmeul. IIardin I-. Cheek,  8 
Jones, 135. 

The  defeildailt oH'ered. iu cvitlerlce thc juclgmeat doclict of the 
superior court of Transylvani~ county, in which vas  an entry of 
the justice's judgment i11 fa-ior of' Helen Lwaed  against TI'. A. 
Bishop, the * a m  upon n-hich the execution issued, under which 
the p1aintif-f pnrchn.jcc1; and contended that the entry was irre- 
gular n r d  informal and not sufficient to create a lien on the land 
of the d c f c n d a ~ ~ t  or to sustai~l the execution, 

Defendant contended, and asked the court to i ~ ~ i t r u c t  the jury, 
that a transcript of :L justice's judgment sllould appear upon the 
judgment docket accompanied by the justice's certificate, and 
that the jast ice '~ certificate or the judgment should be signed by 
the justice. A n d  'to impeach the validity of the judgment he 
introduced the former clerk, IT ho was the incumbent when the 
judgnlent mai doekcted, and he testified that a t r a~~sc r ip t  of R jus- 
tice's juclgn~ent in the ease of Helen Lariled agaii~st TI'. A. Bishop 
was filed in the office of the clerk of the superior court and that 
he mncle thc c ~ i t r i e ~ ,  whicll appear upon the jutlgmeut docket, 
from that transcript, and that it had heeu his habit to docket the 
judgn~ent of justices in that inanncr, having been advisecl to do 
50 by a judge of the court. 

By  the introcluction of the wi tney  the defeildant established 
the fact, tllat a tr:rnscript of the jnstice's judgment hail bee11 
filed, and it does not appear but that it is to be found among the 
judgment-rolls of the superior court, aud it is not only to he pre- 
srin~ed that it is there, but, nothing to the contrary appenring,that 
it is in cluc form properly authenticated and signed. 
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The law does not require that the entire transcript of the record 
of the judgnleut in the justice's court, should be entered upon the 
,judgment docket of the superior court. " I t  is uot required," says 
the chief-justice, "that  the tramcript, m l t  up in order to the dock- 
eting in the superior court, shonld contain nmrc than the essen- 
tial particulars coustitutiug the judgiuent, and though the sigi~a- 
ture is not attached to the judgment, it n111.t be assumed, from 
the terms of the certificate of aathenticatiou, that it wa.; entercd 
1113 regularly aud in proper form, in the abqence of any proof to 
the contrary." Xzwatt V. C ~ ~ U I ~ % I ' ~ ,  87 N. C., 372. 

And in Jti'lso?~ v. Pottoz, Ib. ,  318, i t  was held that the tran- 
script of a judgment sent from one couuty to another to he dock- 
eted, which set< out the date of its rendition, the namc.i of the 
parties to the wit ,  the amo~ul t  of the judgment and the costs of 
the action, i~ a sufficient docketing to create a lien on the ilefen- 
dant7s lancl. 

The  entry on the judgment docket in this case, contains all of 
these es-cntial elementb of a good docketed jatlgmeut, the names 
of' plaintif  and defendant, the (late and thc amount of the jadg- 
ment, and the coats of the action. It moulcl have been a SUE- 
cient entry of an  original ,judgment in the superior court, though 
not signed, for the law requiring judgn~ents to be signed has hecn 
held to be only directory. Rollins v. Heiwy ,  78  S. C., 342. 

Rut conceding, a, the defeudant contends, that the judgment 
is inforulal and irregnlar, thzt cxanot affect the title which the 
plaintiff has derived from hi5 purc11a.e. Tl'hile an irregular 
judgment does not justify the plaintiff in any of the acts done 
under it, provided it be set aside, it does the officer; and a stranger, 
a i  the plaintifY is in this case, gets a good title even if i t  be set 
aside. Skinner v. .Jfoore, 2 D e r .  cP; Bat., 138. So the plaintiff 
gets a good title to the land whether thc judgment ,ras regular 
or irregular. 

There is 110 error. The  judgment of the superior court niust 
be affirmed. 
KO error. Affirmed. 
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F. hi. OSBOIi?iE, Guardian, v. B. F. ANDERSOK. 

1. \Vliere a deed conve!.ed a life estate, and the  grantee remained in possession 
thirty years or more, the heirs of the grantor setting np  no claim to the 
reversion ; Ilkid that the occupancy for so long a period becomes in itself 
an independent source of title. 

2. I n  locating the boundaries of Innd, the calls in  the deed must be fillfilled 
and eff'ect given to the descriptive words used in it. 

3. Under the act of 1874-'75, ell. 256, an action of ejectment may he tnain- 
tained by n grantee in his own name mirenever the grantor has the r igh t  
to sue, not\vitllstanding tlie person in actual possession claims tinder a 
title adverse to that of such grantor. 

(Bullaid v. b'arksdale, 11 Ired., 361; Dacis v. X c A r t h z ~ r ,  78 -?J. C., 375, cited 
and approved).  

EJECT\IEST tried :tt Spring Term, 1883, of ALLEGHAXY Supe- 
rior Court, I~efore Gravcs, J. 

Verdict and ju(1gment for plaintiff; appeal by defmdaut. 

11.11.. J. If'. Todd, for plaintiff. 
N r .  Q. I? Xeal ,  for defendant. 

SMITH, C. J. In  the year 1825, Joshua Cox, b j  deed, con- 
veyed to Moses Dixon, an estate limited for want of words of 
inheritance to the term of his life in the tract of land described 
in the complaiut, of which that in coi~trorersy is clain~ed by the 
plaintiff to conqtitute part. Moses Dixon entered and coatinued 
in poqsession of the land until his death, in 1863, as did his son 
(Back) thereafter until December, 1865, when he iold and con- 
veyed to plaintiff. 

I n  1856, a g r m t  issnecl from the state to J. 31. Gcntry, undcr 
whom the defendant Anderson clain~s, by virtue of a written 
contract for a tract which cmbrace; the disputed part within it- 
boundaries. 
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There are no diagrams or maps representii~g the several tracts, 
though such are referred to as constituting part of the case sent 
up, and for want of then], we may fail fully to ~mderstand the 
merits of the controversy, and the pnint intended to  be presented 
for revision. The case itself is not stated with entire accuracy. 
Thus, it is .aid there TJas evidence tending to show a continu- 
our adverse possefsion by Moses Dixon for a period of fifty years, 
while only thirty-five yeari elapsed froni the date of hii pur- 
chase to his death. Accepting the latter as the time of liis occu- 
pancy of a part, and con?tructively of the whole territory embraced 
in the bounclaries of his deecl, a d  nlaliing deduction for the inter- 
val covered by the act suipenrling the operation of the statute of 
liniitations, there yet remain more than thirty years, a ipace inore 
than sufficient to raise the rebuttable presumption of the iwuc of 
a grant from the state. Kzclltrrd v. Badxdde ,  I I Ired., 461 ; 
Davis r. HcArthzi~,  78 K. C., 357. 

The  title has thus been clivestecl out of the state and put ill the 
possessor, unless Joshua Cox, or some one succeeding to his estate 
can show a larger cstatc than that conveyed to Moses Dixon, 
reserved, against vhich the p o b ~ w i o n  of the latter nould be 
illoperative to defeat a recovery by one in whom the reversion is 
vebtecl. 

But  there ib no SLIC~I clnini asserted or suggested, and hence 
the long occupancy of the land with l in~itz ilefiilecl in the deecl, 
irrespective of the latter as color of title, becomes itself an inde- 
pendent source of title in Dixon, which descended to his son. 

2. The  next exception is to the charge in regard to thr bonn- 
dary and its location as described in  the deed. 

Starting froni a point not in dispute, the l i i~e  in the ~vortls of 
the deed runs, "south to Janica and John ilIcXillan's line," and 
thence west to Cynthia Gamhrill'i land or line. There was 
conflictiag evidence on thc point whether the line, of separate 
tracts held by James ancl John Mc?tlillan did or did not iater- 
sect, and there w s  no land held by them in C ~ I ~ I I I I ~ I I  a t  this place. 
I n  running the boundary of the deer1 to Dixon, it first inet with 
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the land of James, aud then continued on n ith the land to John  
McMillau, there being a sixall space, according to some of the 
testimony, traversed in pas ing  from the one to the other. 

T l ~ e  court, in construing the description of' the disputecl line, 
directed the jury that after striking the ,epnmte tract of Jame.. 
the line proceeded on to the tract of John,  a i d  the11 ran west to th t  
land of Cynthia Gambrill. I n  oiir opinion, this TFas the correct 
metllocl of locating the boundary, as it f~~lfi l lct l  the calls of thc 
deed and gave effect to all the deicriptire nortls used in it. T l ~ c  
defendant's interpretation requiriug the line to .top nhen  it reached 
the land of James, and then deflect we.t, leaving out the part ill 
dispute, is inadmisiible, as onlittiug part of the clewxiption. It i-  
as reasonable to disregard Janles' and r an  to John's land, as it i -  
to disregard the latter and stop at thc former. But the run i~ ing  
directed by the jadge admits neither, and nltets the requirement 
that i t  shall touch both, and in the order of' wcce;sion in which 
they are n~entionetl in the deed.. 

3. The record ihonb a further objection, not pressed on the 
hearing before 115, honever, by the appcll'lnt, tlmt the land TT hen 
purchased by the plaintiff, upon his own allegation in the cqnl- 
plaint, nab in the adverse po+sessiou of the tlefendant, and i o  n o  

title was acquired nncler his deed. 
This objection is answered by the act of 1674-'75, ch. 236, 

hich mas in force when the suit \\as begun, and provides: 
That  an  action may be mainti l ied by a grantee of rml cstati 

it] his own name, whenever he, or any grantor, or other per- 
son, through ithonl he map t l e r i~  e title, n~ iph t  maintain s a ~ l i  
action, notnithstanding the grant of such grantor ur other cLonvcj - 
ance be void, by reason of the nctrlal pos~e.sion of a pel-%on 
claiming under a title adverw to that of 3uch gr,iiltor or other p t r -  
son, a t  the time of the delivery of SLICII grant or  other conveyance. 

It must be declared there is no error, ant1 ihc judgrne~lt i 
affimed. 

No error. A l f E ~  11 ( t !  
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ALBERT CANX'O?: and others v. GEORGE I\'. YOCSG. 

C o n t ~ c t  for land pzwchase, assignment of interest in-Fruucl and 
fmwlulenf conz5eyances. 

I .  One who holds n bond for title to 1:lnd has the right to assign a part interest 
therein to another, 2nd m c l ~  assignment conveys an equitable interest 
which ir a sufficient consideration in Inw to support a deed. 

2. An as~ignee  under a frandnlent deed is not affected by it uniess it beshown 
:hat lie co-operated in the n~nking  thereof, or  took with notice of the 
i n t e ~ ~ d e d  frar~d. 

3. There is no presun~ption of the la\r, :vising from the known insolvency of 
the rnnker of snch cleed, t l ~ : ~ t  the asiiguee knew of his intent to defraod 
creditors. 

iLeudnaun v. Hawis ,  3 Der. ,  144; fTcfjize~ v. f i x i n ,  1 Ired., 490; Lc~ssi tei .  v. 
Davis, 64 S. C., 498; Ileiqer \.. Davis, G'i S. C., 183 ; R e n c h e ~  v. Tt'ynne; 
8ti S. C., 268 ; fiedlcell r. G'vrrhum, 58 8. C., 208, cited and zpproved). 

EJECTMENT tried at Fall  Term, 1883, of TRAXSYI,YA~;IA 
Superior Court, before Gudgev, J. 

The plaintiK5 appealed. 

X r .  dmzisteacl Jones, for plaintiffs. 
31r. J. H. ,Ve~~i tnon,  for defendant. 

SMITH, C. J. The partici to the action derive title to the land 
i n  controversy from the same source, claiming under one Joshua 
Orr,  the former un-ner-the plaintif%, by virtue of a sale under 
execution iisued upon a j dgn ien t  recovered by them as executors 
of H u g h  Johnyon, on September 9th, 1868, and docketed in the 
superior court of Transylvania; the defendant, under a deed ese- 
cwted by said Or r  to hilu on September lo th ,  1878. 

I t  must be assuincd that the defendant's title war acquired under 
a deed made prior to the lien of thc plaintiffs' judgment, a+nd 
mu+t prevail unless s~icwssfnlly impeached f w  fraud, and this 
was the iswe tried by the jury in the court below. 
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T h e  errors assigned and shown in the record are to the refusal 
of the judge to give three of the six instructions he  was asked to 
give to the jury, numbered in the series one, two and four, and 
to the consideration of these only will our attention be directed: 

1. The  court was requested to charge that the partial assign- 
ment is not an  assignment of the title bond held by the defea- 
dan t  entitling the aaignee to sue thereon, and, conveying no inter- 
est, is void in law. 

The  evidence to which thi; instruction is supposed to be perti- 
l ~ e n t  is in substance as follows: The defendant, examined on hi's 
own behalf, teqtifierl that Joqhua Om, his father-in- la^, on June 
4th)  1878, proposed to sell him the lots clainled in the suit, ancl 
that between the 12th and 15th days of tlmt month he contracted 
to purchase them, antl naa directed by O r r  to have the papers 
prepared very soon ; that Or r  was then indebted to witness for 
money advanced for him on the tract of land bought by them 
jointly from one CIayton, and for \I-hich the latter had executed 
title bond, and that the consideration of the deed from Or r  to 
the defendant was the discharge of this indebtedness; that wit- 
ness asaigned one-third interest in the title bond to Orr, but  did 
nut make him a deed for the land n~entioned in the bond, for the 
reason that no conveyance from Clayton had heen made to him, 
a s l d l  portion of the purchase money being yet unpaid. 

This  evidence does not warrant the charge requested, for an 
equitable interest was transferred by the assignment of the bond 
i n  the land to which it related, con~mensurate in extent. This 
was a consideration in law sufficient to sustain the sale of the land 
in dispute, and its inadequacy in value, if shown (antl we h a w  
4 1 0  information upon the point), was a matter to be considered and 
weighed by the jury in passing up011 the bonaJidrs of' the trans- 
action. 

2. The  seco~ld instruction refused mas, in snl)stancc, that thc 
effect of' the investment of the property of Orr. in the title bond, 
while the purchase money had not all been paid, was to cover up 
and place it beyond the reach of executions sriecl out by creditoss,, 
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and that the defendant in participating in it is affected with 
Bnovledge of thiy effect and of Orr's intent. 

Tlie lailguage employed is not very perspicuous, and me may 
fail to apprehend its precise import. 

The proposition expressed sec~nz to impute fraud in the view 
of the law, in a sale or a s s i g n ~ e n t  of property by a debtor nherc  
the consideration received consiqts in rnoney or in some other 
form, nhich is inaccessible to execution, if thc debtor reqerve 
none, and is hinlsclf insolvent, and that one dealing with him 
Shares in this fraudulent purpose. 

Tlie effect of every assignment of proprrty liable t9 execution, 
in exchangc for such as is not so liable, by an insolvent debtor, 
is to t l~iz extent an obstrnction in the way of enforciilg paylilent 
of the debts under final process. But the conveyance is not for 
this reason inoperative against creditors. I f  so, the insolvent 
debtor could be rendered incapable of disposing of his visible 
c h t e  for the   no st laudable gurpoye, or of converting it into a 
different fu!ld. There are circumstances to be considered by the 
jury in arriving at the debtor's intent, but they do not theniselves 
couctitate fraud to I)? declared ti) the jury as the judgment of the 
law upon t11en-1. There n i u ~ t  be in the mind of the debtor, 
prompting to the maliing of the deed, a pnrpov to place his 
property beywd the reach of his creditorb by this means, and 
thus hinder, delay or defraud them, to vitiate and annul the cow 
veyancc. , in  assigomcnt to secure or to pay a bonn j d e  debt 
\~oa l t l  bc renclered ineffectual loy the presence in  the cxonsideration 
of this infectiouz element, or where it is a moving cause for the 
nlaking the a 4 g n m e n t ;  and in this there muit be the co-ope- 
rating agency of the assignee, or his assent nit11 notice of' the  
intended fraud. Lendmnlz v. lIui.i.is, 3 Dev., 144 ; Hdner v. 
Tmin, 1 Irccl., 490 ; Lnssiter v. Dacis, 64 K. C., 498 ; Reiger 
v. Dncis, 67 S. C., 185 ; Renther* 1.. Tt7ynne, 86 S. C., 268 ; 
T~edzcell v. G~.ahnm, 88 K. C., 208. 

3. The  fourth instruction reft~,eil is to thc effect that if the 
defendant, r n h e ~ ~  he accepted the tlerd, l ine i~ ,  or had reawn to 
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believe, that Or r  pos<cssecl no other property liable to beizure 
~ m d e r  execution or to be applied to tlle <atisfaction of liis debt6 
to the pl'aintiffs, then he is prcsuind to know of the insolvency 
of 01.r and of liis purpobe to hinder, delay and clcfraail his cred- 
itors in executing the deed. 

This exception has been ~ufficiently answered in what has been 
alre~ldy said in reference to the intent of Orr in the transaction. 
I f  110 f ~ a u d  is imputed to him, llolie can be to the defendant. I f  
the purpose of Or r  was, and the jury shonlcl so find, to use thc 
instrument a i  a n ~ e a n ~  of escaping from the payment of his debts, 
or to delay their enfhrceinent, or to secure some benefit to himself 
which the law forbids, it does not follow from his insolvency that 
the defendant fmew of quch intent, or contributed to giving it 
effect. A porchase from an illsolvent is as effectual as from a 
solvent assignor, when the tranwction is not tinctured with Ale- 
gality or fraud, and tlic ouc has the same right as tlie other to 
dispose of his property by sale or to appropriate it to the pay- 
ment of preferred creditors, TI-here the act is b o ~ n  j 2 e .  

We have not considered que4onr  that may a r k  upon tlie 
record if the clates are correctly set out in the statenlent of the 
case, nor the consequence. of the lapse of time since the r ed i t ioa  
of the judgmeut beforc the i w w  of the proce-s nndcr which thc 
plaintiff; bought at  the sheriff's <ale. 

T e  have confiliccl our examination to the as4gned errors and 
aisumed the predoniinnnt right of the defeildaut to the land, unless 
it is succeesfiill?; asiailed for fraud, and the verdict negatives this. 

There is no error in the rccortl, and the jnclgment must be 
affirmed. 

No  error. Affirmed. 
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1. .? hond executed by the proseclltor to pay the costs of a criminal action, 
the matter being then con~promised by entering :I nolle prosepi, and the 
a c c ~ ~ s e d  paying the lrro~ecntor a sum of money, is asainst pnblic policy 
and void. 

2. T h e  statute in force at the lime of this proceeding in reference to taxing :t 
prosecr~tor with costs does not provide for n case ~ ~ h e 1 . e  a nolle pmsequi is 
entered. 

(State v. Cockerhn, 1 Ired., 351 ; Linclsny v. Smith (and cnscs cited), 78 S. C., 
328, cited and npproved I. 

CIVIL ACTIOS tried upou exceptions to a referee's report, at 
Spring Tern], 1883, of RO.\YAX Superior Court, before Groces, J. 

T l ~ e  plaintiffs appealed. 

,Wessrs. J. S. Henderson and J. J7. Sfaples, for plaintiffs. 
Mr. J. ,K JfeCo~-kle, for defendants. 

SMITH, C. J. A11 indictment charXing one John IF'. Thomas 
with perjury was found at  fall term, 1866, by the grand jury 
of the superior court of Guilford county, on which, by the dirw- 
tion of the presiding judge, the name of the defendant, TTilliam 
B. March, vas  entered as prosecutor. A t  spring term, ISGO, 
a capias mas ordered to issue a g a i a ~ t  the accn-cd, when the solic- 
itor should so require, provided the prosecutor should first assume 
payment of the costs hitherto incurred, and give adequate secur- 
ity to be approved by the clerk for the discharge of such as 
might thereafter accrue. This vrder was inacle on the applica- 
tion of Thomas, and upon his representation of the insolvent 
condition of March. The  bond described in the statemeut of the 
first cause of action in the coniplaint was thereupon executed to 
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thc state in the penal snrn of $2,000, with condition in avoid- 
ance, if the said ;"\Iarch should discharge all the costs accrued 
and to accrue in the event a nolle p rosep i  shall bt. eutered by 
the state in said case, or in the other event of the acquittal of the 
said John TV. Thomas on the trial. 

I n  September, 18'70, some doubt being eutertainetl as to the 
sufficiency in form of the bond, a seconcl~~as required by the pre- 
d i n g  judge, aud thereupon another bond was executed by the 
same obligors, and in the same sum, to Abrain Clapp, clrrk of 
the superior court of Guilford, to hecomc void if the wid March 
"shall well and truly discharge all the costs now ilicwred in said 
cause, in the event that the said John 'TV. Thomas is not con- 
victed of the offence of perjury aforesaid, and <hall \ire11 and 
truly indemnify and save harmless the county of Guilftml from 
all costs now incurred or which may hereafter be incurrccl by 
reason of a failure of the state of Korth Carolilia to convict the 
said John 'TI'. Thomas of the crime of perjury aforesaid. 

The cause \\as thereupon removed to the superior court of 
Rockingham, and at spring term, 1871, was compromised and 
a nolle prosequi entered, the accused paying the prosecutor $6,500 
in order to obtain his assent to this disposition of the case, and 
the said March was adjudged to l)ay the costs of the prosecution. 

The insolvency of March prevented the collection of the sum 
($970.34 costs) he was required to pay; the county of Guilford 
has been coinpelled to discharge the judgment, and, after demand 
and refusal of AIarch to reimburse, brings this suit upon the said 
bonds, claiming as assignee of the clerk a right to recover upon 
the last, against the said March and the other defendants, Lendy 
and Shaver, ndministrator~ of the deceased obligor, John I. 
Shaver. 

Without inquiring whether the action can be maintaiwd in the 
name of the hoard of county commissioners done  upon both 
bonds or either, me shall confine our examiuatior~ to the force of 
the objection to a recovery, sustained by the referee and by the 
court, and brought by the plaintiffs' appeal for our review, to- 



270 IIS THE SUPREME COURT. 

n i t ,  that the bonds arc contrary to public policy, illegal a i ~ l  void. 
T h e  law in force \\hen the bond, were cxecuted and the pro- 

iecution came to an  end, provide.s, that "if a defendant be acquit- 
ted or judgment against him arrested, the cost*, including the fee< 
of all n.itne>ies ~utnmoned am1 actually esnmined for the accused, 
 lion^ tlie judge bef'o~e n l ~ o m  the trial took place sliall certify to 
have been necezsary or proper for his defence, shall be paid loy 
the prosecntor ~f any he marked on the bill, unleis the j d g e  sllall 
certify that there was reasonable g o u n d  for the pro.ccution and 
that it wai required by tlie public ititwe-ts." C. C. P., $660; 
State v. Cockcrhnm, 1 Ired., 381. 

T h e  co~ldition contained in tile fir.;"L>ol:tl snhjecti the prosecu- 
tor to the payment of costs in a contingeucy not provided for ill the 
statute, to-wit: the entering of n nolle proseyzli by I\ hicl~, in f k t ,  
the case was finally di.;posed of, and thus the bond is not a merc 
securitr for a contingent liability, tlie hazard, of nliich the prin- 
cipal assnnied \\hen he became prosecutor, but it super-adds an 
obligation not recognized in  the lan .  

The  coliclition set out ill the .econcI bond is not in esceii of the 
contingent statutory liabilit! to be imposed by the judge, but it 
inlpo3es an absolute obligation upon the proiecutor upon the ren- 
dition of a verdict of acquittal h?; the accused, and dcuies the 
right to appeal to the judge for hiz certificate "that there nay 
reasonable ground for the prozecution and that it \\as required b> 
the public interests," ~ i h e : ~  .uch n a s  his opinion of the filcti 
whereby the prosecutor would be e s e n ~ p t  from the coit;. 

Both bonds thus became, if their validity be upheld, more than 
ruere securities for the fulfilmeut of a pre-existing liability rest- 
ing upon the prosecutor personally, inasmuch as they undertake 
to impose a further and additional liability upon him and upon 
his associate obligor;, the sureties to the bond. 

Again, the statute ~llakes no provision for secnriug the costa 
~ ~ h i c h  an illiolvent prosecutor may be required to pay, i ~ o r  doe* 
it confer authority upon the court to demand it. I t  doe5 not dis- 
criniinate between a solvent and an insolvent prosecutor in this 
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regard, but imposes upon each, o ~ e  and the same pe~sonal ob1ig.a- 
tion, as it doer upon the accu;ed, as the one or the other may hi. 
adjudged to pay the costs of the prosecution. 

But a more seriour objection lies against the bonds in their ten- 
dency to obstruct or prevent the due administration of the crin~inal 
law, and bringing into activity forcer unfavorable to its Fair anti 
impartial enforcelllent. Thi, finds illustration in the course pur- 
sued in the conduct of this very indictment. I t  ~lumberer! for 
two and a-half years without action on the part of the solicitor, 
me mnst supposc, because in his jaclg~nent the public interest% did 
not deinand a prosecution, and then it i5 revivcd by a prosecutor 
to accomplish, as the result S~IOTVS, his private intere;ts, and not 
from any sense of pnblic duty, oil condition of providing hecnrity 
for the costs in the event of F~ilure. I t  seems to have been prow- 
cuted with tlie same steady purpobe until he force5 from the 
accused a large sum of moncy, and then the prosecution is aban- 
donecl and the accuqed let go free without a trial. The critniilal 
process of the court ha., thns been iuccessfully uscd to put nioney 
in the prosecutor's pocket, regarclle,ss of the demands of 1~~ibl ie  
jnstice on ttic one hand, or on the other to the oppression of' an 
innocent party. The nlanagement of a proiecution sllould bc 
steadily retained in the hands of the appointed officer of the lam, 
not to be permitted to be pressed at the inhgation of a private 
person when ~ u c h  officer does not deem it his duty to proceed. 
Nor ought it to be ternlinatecl without a trial, if the accuscd be 
guilty upon the proofb, because the pro~ecutor ha% received moue) 
as the co~irideration of its abandonment and consents to its being 
done. 

It is obvioos that these offered and accepted indemnities have 
in a great degree left the prosecution in private hands, and permit- 
ted it to be perverted for the attainment of personal advantages 
with which the public have no concern. Such fruits indicate the 
illegality of tlie source from ~vliich they spring. 

The principle is too \-:ell settled to require more than its mere 
enunciation, that any inst r~in~ent  taken which tends to obstruct 
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the $,-;la and impartial adnli~~istratioll of public justice, will not 
be recognized and enforced. 

Thus a h o d  given in lieu of and for an indemnity against a 
forged instrument surrendcretl mith an agreenier~t that the person 
whose name was forged should not appear against the accused, 
unless summoned, ib held to be against public policy and void, 
Thorny~son v. Whitman, 4 Jones, 47 ;  

So, an agreenlent between persons interested in an estate the 
consideration of which is that they are not to bid at the adminis- 
trator's sale, I n g m n  v. Ingrunz, Ib . ,  188 ; 

And, an agree~fient by bond to pay a sum of money to the 
obligee induced by his representation that a relation of the obligor 
had committed an indictable offence and his pronliie not to pro- 
secute, Garner. v. Qunlb, Ib. ,  223; 

O r ,  that the obligee will not appear as a prosecutor or ~ ~ i t n e s b  
against thc defendant in a criminal prosecution for the offence, 
'C7nnover. v. Thompson, Ib., 485. 

These are all held to be illegal because they contravene the 
course of public justice. 

To the same effect are King v. IViilnnts, 71 N. C., 469 ; Lind- 
say v. iS'mith, 78 K. C., 328. 

While the effect was direct and apparent in the cases referred 
to, the tendency of agreements in the same direction, whether to 
stifle the prosecution or oppressively niake use of it for the furth- 
erance of private ends, is equally fats1 to the efficacy of the 
instrument. I n  neither case will the courts lend their aid to its 
enforcement. 

For these reasons we declare therz is no error in the ruling of 
the court below and the judgment must be affirmed. It is so 
ordered. 

No error. Affirmed. 
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1. Where a cnuse is referred to arbitretors the submission to be a r n l e  of court, 
the  court enters ju t ign~er~ t  according to the  award. T h e  arbitrators are  
not bound to find t l ~ e  facts, or to stxte therns epar:~tely from their conclu- 
sions of law, or  to decide according to Inm. Distincticn between n refer- 
ence to arbitrators :ind a reference under T m  Cone, 3422, noted by 
ASIIE, J. 

2. Tile validity of a judgment is not aGcte;l by the h i lu re  of n judge to sign 
it ,  since the statnte providing for s:tcli signing is ~nere ly  directory. 

3. Color of title is n writing ~v l i i c l~  upon its face professes to pass title to land. 

4. T h e  assignment of Ilotnestead does not constitnte color of title. I t  is not a 
conveyance, nor does i t  profess to pass title to theland,  but simply attaches 
to tile existing estate of the 1ionlste:lder n quality of exemption from sale 
under execntion. 

5. :I lioinestend will not be allowed against n judgrnent fonnded upon :I con- 
tmct mode ptior to the adoption of the constit~ition of 1868. 

6. Tile statnte allowing actions to be broiiglit within a year after juclg~nent of 
nonsuit, is intended to extend t l ~ e  period of limitation, not to abridge it. 

(Crisp v. L o w ,  6.5 N .  C., 126 ; G'udgei- v. B n i i d ,  66 K. C., 438 ; HiUiarcl r. Row- 
land, 68 K. C., 506 ; LusE v. Clnyton, TO S. C.,  184 ; Pickens v. Xi / / e r .  8:: S.  
C., 513 ; Ciinninghun~ r. Houell, 1 Ired., 9 ;  Simpson v. ilIcRee, 3 Dev., 531 : 
Rolliizs v. I T e n ~ y ,  75  N. C., 342 ; Tute v. Southartl, 3 Ramlts, 119;  Dobson v. 
Xtc~$iy, 1 Dev. & Rat., 586 ; Liltlejol~n r. E p t o n ,  77 N. C., 379 ; Ghecn v. 
Szuizmey, SO N. C., 187;  Giant  v. Edzccirds, S G  N. C., 513, cited and approved :. 

EJECTMEST tried a t  S p r i ~ ~ g  Term, 1883, of LIWOLX S u p -  
rior Court, before Xl~ipp, J. 

T h e  plaintiff put i n  evidence, under objection, the rccoril of 
an action in the superior court of Linco111 county in whicl~ S. 
77.'. Keener, Daniel Gooclwn, and S. TT, G O O ~ S O ; ~ ,  administrator, 
were plaintiffs against Alexander Goodson, which sliom-ecl that 
:it the appearance -term of said action the following order was 
tnade : 
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"As  a compromise, this case is referred to Marcns TVilie and 
James RIullin, with leave to choose an  u~np i re  before beginning, 
if they see proper, and t l~e i r  award or a majority of them to be a 
rule of this court. Umpire not to act unless they disagree." 

On the 17th  of September, 1869, being the fall term of mid 
court, the arbitrators made an award :is follows: 

"TTe proceeded to investigate this case on the 15th of Septeni- 
her, 1869, and after hearing a11 the testimony produced antl 
exmiining al l  the  books and papers in the investigation, we beg 
to  report that i n  our judgment the defendant is due the plain- 
tiffs five hundred and eighty dollars and seventy-five cents, all 
of which is respectfully submitted." "Juilgment according to 
award." 

On the j~ idgment  docket there was the following entry:  " S. 
11.'. Keener, Daniel Goodson m d  S. 3-. Goodson V. Alexander 
Goodson, October 25,1869; judgment for principal antl interest, 
$580.75; costs, $80.45=$660.20." 

The  plaintiff gave io evidence an  execution issued upon this 
docketed judgment, a sale thereunder on the 25th of April,  
1870, and a sheriff's deed to him dated 16th of Rfay, 1570, for 
the land in controversy. 

The  defendant offered in evidence a deed for the land in dis- 
pute from the plaintiff Keener to Joseph F. Johnson, dated 
2 l s t  of July,  1 8 7 5 ;  and also a transcript of the record of 
an action in the circuit court of the United States a t  Greeas- 
boro-Joseph 17. Johnson v. Alexander Goodson-cornmencecl 
on the 9th of September for same land, arid continued nntil 
April  term, 1877, of said court, when the plaintiff was called 
and nonsnited. H e  also gave in evidence the proceedings of 
the assignment of his lioll~esteacl, dated the 29th of October, 
1869, which embraced the entire tract of land in controversy, 
and was valued a t  nine hundred and sixty dollars. 

The  defe~~i lant  testified that he l ~ a d  been in possession of the 
land for twenty-five years, by inheritance from his father, and 
in thc actual continnous possession thereof', ativersely to tlle 
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plaiutiff and all others, under the a~s ignment  of his homestead 
from the date thereof until the comniencenlerlt of this action. 

The  plaintiff then offered in evidence a deed from Joseph 3'. 
Johnson, dated the 7th of October, 1579, reconveying to him 
the land in controversy. 

I t  was agreed that the allegecl judgment under which the 
laud was sold and purchased originally by the plaintiff was 
founded upon certain contracts for bailding and operatiug a 
forge, entered into and to continue from 1862 to 1866, between 
the plaintif  and others and the clefendant, as set forth in the 
complaint in that action. 

T h e  defendant contended : 
1. That  there was no proceeding and judgment to n.arrant the 

sale of the land. 
2. That  the possewion of the laud under the homestead mas 

adverse under color of title, iind after seveu years barred the 
 plaintiff"^ action. 

3. That  the action, having commenced more than one year 
after nonsuit, could not be s n d n e d .  

4. Tha t  the defendant was entitled to homestead under the 
pleadings in the action in which judgment and sale of land 
were had. 

There was a verdict for the plaintiff ancl judgment accord- 
ingly, from which the defendant appealed. 

Messrs. Hoke  & H o k e  and E. C! Cobb, for plaintif?. 
Mr. Itr. P. Bynum,  for defendant. 

ASHE, J. The  first contention of the defendant was, that  the 
record of the judgment produced in evidence did not show a 
valid judgment, and that thc sale thereunder was void, and the 
plaintiff acquired no title to the land by the sheriff's deed. 
T h e  counsel insisted that the judgment upon the award was 
iaterlocutory, ancl that the award itself was defective, because 
the arbitrato1.s clid not find the f'xts. T h e  counsel argued these 
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points as  i f  the  order of rcfcience w3s under  T h e  Code of' Civil 
Procedure;  i f  i t  had been so, there \rould have been a good deal 
of force in  his  position ; but he s e e ~ n s  to have entirely over- 
looked t h e  distinction between a reference ~ m l e r  T h e  Code ant1 
:I reference to  arbitrators, and t l ~ e i r  a n a r d  to be a rrtlc of court. 
T h e  provisionb of T h e  Code of  Civil I'rocetlure have not 
repealed t h e  common law practicc of' ref'erencc to  arbitrators. 
T h a t  practice is still cs tant ,  l~ot\vithstnt~dingli~~ T h e  Code. Crisp 
r. Love, 65 N. C., 126; G d q e r -  v. B a i r d ,  66 9. C., 438; $Id- 
Ziad v. Rou.lnnd, 68 N. C., 506. 

Arbitrators a r e  not bor~ticl t o  f i n d  t h e  facts. T h e  effect of a. 

reference to  arbitrators is verv different from t h a t  o f  a reference 
uucler T h e  Code. Arbitrator5 may choose a n  umpire;  t l k y  are  
not t)ound to find the facts separatelv from tlleir conclusious of 
law ; they a re  not bound to tlecide according to 1a\v, and  their 
award may be  geiiernl; thus, " that  plaintiff recover $- ant1 
costs." Lusk v. Cltryton, 70 N. C., 1 8 4 ;  Pickens v. -7Iilkct., 83 
N. C., 343. And where the :lwarrl is made and  n o  exceptions 
taken, or,  i f  taken,  not su>tainecl, the  practice has L I I I ~ ~ O S I I ~ ~ ~  

I~ecn for  the  court to render judgment  according to the  an-art]. 
I n  England:  n h e r c  t l ~ c  submission of  3 CBIISC to arbitrator> 

was ~ m d e  a rule  of co~i r t ,  tlic ~ r a c t i c e  was t o  g ran t  an :ittach- 
ment  f o r  a11 tlisohetlici~ce of a rule of  court to  s tand to the sub- 
miision and  nward. B u t  it  has bee11 said by Chief-Justice R ~ F F I X  
that.  instead of the attachmriit  in this state, t l ~ t  practice, from 3 

so early tha t  n o  one of the  profession l r n o \ ~ s  w11el1 it  did not 
exist, has  been to enter j ~ ~ d g n l ~ n t  fi)r t h e  debt  or damages nccord- 
iug  to  t h e  award. C1~nr~inyhtrm v. Hozcell, 1 Ired.,  I); same 
principle in Simpson \-. McBce, 3 Dev. ,  531. I n  the  former of 
these cases, where the  judgment  was su5tained by t h i i  court, the  
entries were very similar to those i n  th i s  case. There,  there tva i  
a n  order  o f  reference submit t ing t h e  c a m e  to arbitrator%, whose 
a w a r d  was to  be a rule  of court. A n  award was made and-  
returned tha t  H y a t t  should pay to the  plaintiir" the  sun^ of 
$156, and there was judgment  for  the  s u m  of $155, according to 
the  award.  
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T h e  defendent furtlier ins i~ted  that the j~ idgnlent  was not valid 
because it wm not signed 1)y the j~idge.  I n  Rollins V. H e n ~ y ,  
78 S. C., 342, it was held that "the requirement that the judge 
shall sign all judgments is 111erely directory." I n  that case the 
jcidgmeut c1ocl;et of' the superior court of Buncombe was offered 
in pvidencc, which shon-ctl a judgment in favor of B. H. hIerri- 
mon against TY. L. Henry, dated S o v e ~ n b e r  20, 1869. Defen- 
dant  objected to its admission, because it was not signed by tile 
,jcdge and was not n full copy of the judgment-roll. I t  v a s ,  
however, admitted, 2 n d  thi, court held it was competent. 

T h e  5econd ground of the def'cndant was, that the l~omestead 
as laid off was color of title, and the seven years' adverse 
possession under it barred the plaintiff's recovery. 

TVe do not concur with this proposition. d color of title is 
defined to be a writing upon its face profeising to pass title to land. 
Thte v. Sozdhnrr?, 3 EIawks, 119;  Dobson v. Jfz~rphy, 1 Dev. c !  

Bat., 586. The  assignment of I~omedead is in no sense a con- 
veyancc of land, nor does it profess to pa+ any titC whatever. 
H o w  can it, when t l ~ e  o\vner's original title continues in him? 
I t  in no nay  cllanges his title. I t  creates in him no new estate. 
I t  has 110 othcr effect than simply to attach to his existing estate 
a qualit3 ~.ce,y~tion. from sale 11nder execution. Littlejohn v. 
Eyerton, 77 3. C., 379 ;  Gheen r. iSurnnq, 8 0  N. C., 187 ;  
Granf v. Rtllccwds, SG S. C., 513. Our opinion, therefore, is 
that the proceeding-, assigning to the defendant his homestcad 
do not constitute color of title. 

T h e  defendant's third ground iq, that he was erititled to hold 
his homestead in the l a d  against tllc demand of the plaintiff. 

W e  tl~inlr differently. I t  mas agreed on the trial that  the 
judgnlent under which the plaintiff clain~ccl his title to the land 
was founded upon a contract made prior to 1868. This  admis- 
sion settles that question. TVe need not a t  this day cite 
authorities to show that a land owner bas 110 right  to a 
ho~nestead agnir~st a judgment founded upon a contract made 
prior to the adoption of the constitution of 1868, and if in  sucl~ 
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-- 
SCOTT v. GREEN. 

a case it were the duty of the sheriff to have the homestead laid 
off before sale, he was not bound to do so here, because it was 
~uanifest there was no excess to be levied upon, for the defen- 
dant's homestead had already been allotted to him, and i t  was 
assessed by the appraisers to be worth 1e.s than one thousand 
dollars. 

The  other ground of the defendant, that the plaintiff's action 
corlld not be sustained because instituted more than a year after 
the nonsuit had been entered in thc case of Johnson v. Goodson, 
in tile circuit court, is without any force. 

The statute allowing actions to be brought within a year 
after judgment of nonsuit, was iutcntled to extend the period 
of limitation, but not to abridge it. 

There is no error. The  judgment of thc superior court of 
Lincoln county is affirmed. 

No  error. Affirmed. 

,JOHX \V. SCOTT v. C.ILVI1U J .  GREEY. 

1. An award in writing, like a written contr,tct, cannot be added to or  varied. 
I t  speaks for itself, and i i  not open to proof of the "underatanding" of 
t h e  arbitrators as to its effect. 

2. Where  incompetent evidence is received uitllont objectio~i, tlie party affected 
by it cannot afterwards complain. 

3. I t  is discretionary with the presiding judge whether lie will recall the jury 
and submit instructions, which were not presented nntil the charge was 
finished and the jury had retired to consider of their verdict. 

4. Upon settlement of a partnership, the liabilities of tlie members growing 
out of the joint business were disposed of, leaving the plaintiff as his sepa- 
rate property an unpaid c l a i x ~  due the firm; Held, that such claim no 
longer constitntes an item in the ~ a r t n e r s h i p  account, and that tlie plain- 
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tiff is entitled to his xction to recover the same. (This controversy grew 
out of relations existing hetweeu n creditor and a debtor firm, the  defen- 
dant  being a member of both: the character of the debt in such caste, 
stntedl. 

APPEAL from a justice's judgment heard at  Fal l  Tertn, 1883, 
of ORANGE Superior Court, before Xc!cl'Zae, J. 

The  defendant appealed. 

illesws. Graham & Rz@n, for plaintief. 
No  counsel for defendant. 

SMITH, C. J .  The plaintiff alleges that the partnership firm 
of Scott, Green & Co. (consisting of the plaintiff, the defeudant, 
and Asa Green) engaged in the business of' nlilling, in the Fear 
1571, sold to the partnership firm of Green $ Castleberry, of 
which the defendant was also a member a lot of lumber a t  the 
price of fifty-two dollars and a half, for the recovery whereof 
the present action mas begun before a justice of the peace, and 
from his judgment removed by appeal to the superior court. 
That  there was a settlement of the parntership matters of Scott, 
Green & Co., under a reference to arbitrators, and their an-art1 
made on February 28th) 1877, wherein the present claim ~ 3 s  

assigned to the plaintiff as his separate property, with other 
effects of the firm, and, among others, a s u ~ n  of money a~rardetl 
to the defendant, to be paid by the plaintiff. 

The defendant denied his perional liability for the l ~ ~ r n b e r ,  
asserting that it was fi~rnislied to irirnsclf and i l q n  Green by 
Castleberry, who cut it fro111 defendant's land, c:irrietl it t o  the 
saw-mill of Scott, Green & Co., to be sawed, and thencc rcruovecl 
by Castleberry, who alone is responsible for t l ~ e  work done at 
the mill. 

There were no issnes drawn up for the jurj ,  and the evidence 
was somewhat couflicting. Under the cliarge of the court, a 

verdict mas found in favor of the plaintiff, and from the judg- 
ment the defendant appeals to this court. 
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0 1 1  t h e  '&I I~eforc t h c  a r b i t r ~ t o r ~ ,  13. Wetherspoon, exanliued 
for t h e  plaintiE, tcstified tha t  while the cash and  account books of 
Scott, Greeil 6: Co. ITere not proclt~ced, and were <aid to be lost, 
"whatever  miglit be clnc the  firm IW. turned over to J, IT. 
Scott." 

On hi$ crojs-esamination by the  defendant's c o ~ ~ n s e l ,  the wit- 
ness reiterated the  itatement tha t  all d u e  t h e  firm on the sam- 
mill Imoks n o o  to go  to Scott, and it  was intcndect t o  give liinl 
all .  

T h e  counsel then put this queition, wliich, on ol,jcction, was 
ruled ou t :  Q'as not the  idea of the arbitrators this-that t h e  
assets were composed of  t h e  debts  due f rom third parties and not 
from ds:l aucl C. J. G r e e n ?  

T o  th i s  rul ing the defcnrlnnt escepts, : i l l t I  this is the  first excep- 
tion s l ~ o w n  i n  thc record. 

T h e  excli~clctl inqui13~ \!as an effust to  extract f rom tlie wit- 
ness, not  evidence of tlre terms of thc  a n  art1 nor  of wliat was 
done  i n  pursaancc of it ,  b r ~ t  to s l i o \ ~  what  vas t h e  understand- 
ing o r  idea of tlle :lrl>itrator- of the e&ct of tlieir action in the  
case, a n d  not w h t  tlieir action a n d  award were. T h e  award 
mas i n  writing, and mnst  speak for  itself. I t s  termq could no 
more be added to or varied tllnn could be  a written coi~tract  
between t h e  partie.. 

W e  d o  not say that tlie evidcncc elicited by tlle plaintiff n o u l d  
have  been competent, for it seems to trench upon  the  rule  wli ic l~ 
forbids t h e  introduction of other  proof than  the  wri t ing itself of 
its terms and import,  h ~ i t  110 objection was made a n d  tlie defcn- 
d a n t  cannot conlplain tha t  the  jury were permitted to  hear it .  

B u t  the  queition propouodetl for the  defeudant goes ftirther, 
: ~ n d  seelie to give a meaning to the award, f o u ~ d e d  on tlie unex- 
pre>sed intention of those wlio ~ilaile it, and  thus give form to 
their  purposes. 

T h i s  was clenrly in:1rlrni4ble, ant1 t h e  court did not e r r  i n  
re f i~s ing  t o  allow tlic question to be answered. 



OCTOBER TERM, 1883. 281 

T h e  defendant's counsel, when the testimony was concluded, 
asked for instructions, which the court required to be put in 
writing, and they vcre  not presented until the charge was fin- 
ished and the jury had retired to ~nalie up their verdict. 

These instructions were as fo l loni :  
1. I f  the j ~ l r y  helieve from the evidence that  the defendant 

was a partner in the saw mill firm with thc plaintiff, and rcccived 
the bill of Iu~nber  a, a partner, the defei~dant is not liable. 

2. I f  the a c c o ~ n t  s~ieil on was contracted in 1871, and the 
award made in Febrrmry, 1877, the plaintiff is not entitled to 
rccover. 

3. I f  t!le jury believe that the lumber was fnlwished to the 
defendant and Asa Green, partners of thc firm of Green $ 

Castleberry, under tlicir partnership agreement that they were 
to furnish the lumber and Cd i t l ebe~~? ;  to pay for the lot, the 
plaintiff must fXl. 

4. I f  the jury find that the logs were cut, and liauled by the 
tmms  of Asn and C. J .  Green, ant1 cut by the mill of Scott, 
Green & Co., the plaintiff cw~not  recover. 

Tlie charge delivered by the court was as follows : 
I f ,  upon a qettlement of the  partnerihip accounts of Scott, 

Green & Co., i t  was agreed by the rnembers that Scott should 
take al l  the assets, and among the aiwts w a ~  the account against. 
the  defendant and Castleberry, who, with Asa Green, composed 
the firm of Green $ Castleberry, aud if the plaintiff Ins  proved 
thc account to the satisfaction of the jury, yon will find the 
issues for t l ~ c  plaintiff-the only evidence of the amount deliv- 
ered being 3,500 feet, which, a t  $1.50 per hundred, woultl be 
$52.30. 

I f ,  however, there was no agreement between the partners 
that the plaintiff st~onlcl have the firm assets, it  is still a part- 
tiership matter u~iprovided for in the vttlelnent of the partner- 
ship, and the  defendant being a inember of both firms, the action 
will not lie. 
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T h e  statute of limitations does not bar the action, since u p  
to the award and assignment in February, 1877, if any debt 
from Green 8: Castleberry to Scott, Green & Co. then existed, i t  
would not have been put in suit, and the statute did not run. 

understanding the jtldge when submitting to the jury an  
inquiry ac, to an  agreement betweeu the partners to refer to the 
results of tlle arbitration uncler their agreement and in pur,<u- 
ance of its tern~s,  we can tliscover no just grounds of complaint 
furnished the defendant in the ~nanner  in whicl~ the case mas 
presented to the jury. The views of each were explained, and 
the law arising from the different aspects of the proofs, as the  
facts sho~lld be found, was properly expounded in a brief man- 
ner, so as fo  enable the jury to pass upon the merits of the con- 
troversy and arrive at  a just ronclusion. 

T h e  clainl was not i n  strictness a legal debt, inasmuch as the 
defendant was a member of both firms, but in a court of equity 
it was deemed the debt of one firm to another, and as such; mas 
to be taken into account in the adjustment of their business rela- 
tions. When the affairs of the creditor firm were settled by the 
arbitration, and the liabilities of the mernbers, inter sese, grow- 
ing out of the joint business fully disposed of, leaving to the 
plaintiff'all the unpaid claims due to the firm, this now in suit 
was separated as an inclcpendent claim against the debtor part- 
nership, and became capable of collection as clainls against other 
persons were, no longer constituting an item i n  the lmtnership 
account to be disposed of in a final sett lem~nt.  

I f  this and all other outstanding accounts against debtors to 
Scott, Green & Co. were assigned, and t l~ i s  the jury in their 
verdict say, to the plaintiff, we do not see why 11c may not recover; 
for there is no louger a comn~on party to each side of the con- 
tract, and the indebtednes~ is to the plaintiff alone. 

B u t  if any part of the instruction?, if presented in apt  time, 
ought to have been given, it was no error in the judge to refuse 
(and his refusal is only iun implication from his not submitting 
the instructions) to recall the jurors from their retirement ant1 
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reopen the proceedings, to the end that thisshould bedone. This  
is but the exercise of an mreviemal)le discretion, and \ ~ e  do not 
suppose any j ~ ~ c l g e  mould hesitate to exercise it liberally in a 
Ixoper case to secure a correct verdict and the fair administration 
of justice between litigants. 

Equally nntenable is any objection to the interpretation put 
upon the statute of liluitatious, if that defence be regarded as 
Lcforr the jury.  There is no error, and the plaintiff is entitled 
to  judgment. 

N o  error. 

RICHARD G. THO11PSO-U v. SARAH E. SHAMWELL. 

Partition of Land-Tenants in Conzrrzolz-Pl~nctice-Proce- 
dendo-,110tion i l z  the muse  nnrl nezc action by summons. 

I .  Partition ofland w n i  had, report of the  conln~isaioners confirmed, and final 
jodgmect entered ; Held, no error to deny the motion of a complaining 
tenant to have the report remanded to the  commissioners for the  correc- 
tion of an alleged mistake in running a dividing line. But the  appropriate 
course ir, such case is for the judge to direct hir ruling to be certified to 
tllc probate court to dismiss the application. 

9 .  This  canse being ended, tile retiledy (if any, after an acquiescence for seven 
year.) is not by motion, bnt by a new action comn~encetl by summons. 

(Co~mrltoit v .  Inngruiiz, G i  S. C.,  123; T l ~ u ~ t o n  v. TVdiictmson, 72 K. C., 12.5 ; 
Jones v. Henzphdi, i i  S. C., 612 ; Wood v. Slcinner, 79 S. C , 92 ;  Petelson 
v. PTunn, 53 K. C.,  118;  Eiaylctnd v. Garner, 84 S. C., 212;  Wuhub v. 
S h t h ,  82 N. C., 229 ; Hof v. C,.ujton, 79 N. C'., ;90 ; Cupps r. Cupps, 85 
S. C., 408, cited aud approved). 

SPECIAL PROCEEDISG commenced before the clerk of David- 
son superior court, and removed to and tried nt Spring Term, 
1883, of FORS~TH Superior Court, before Gmmes, J. 

Under  proceedings instituted in the probate court of Dar id-  
son and conducted regalarly to a conclusion, the lands descended 
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from the intestate (Joseph H. Thonipson) to his heirs-at-law, 
childrer~ and \sere divided among them and their 
respective shares assigned in sweralty, ewep t  that one tract, with 
expensive irnprovemcl~ts and not acl~nitting of pr t i t ion ,  [\as set 
apart to three of the tenants ns their joint share. 

Sonle of the petitioners heing infants and rcl,resentetl by tlieir 
guardians, the final judgn~ent,  confirming the commibsioners' 
report and vesting the eitatei in the allotted qliaret in ~everalty,  
was submitted to the judge of the tlistrict and his approval 
entered on the copy thereof, early i n  J a ~ ~ n a r y ,  1873. 

I n  the division, separate and adjoining shares, the boundnrie~ 
of each distinctly defined by natural objects and course and d i ~ -  
tance, were set apart to  the fenle petitioner, Sarah Shamrrell, lot 
KO. 3, and the infant petitioner, Richard B. Thouipson, lot S o .  4. 

I n  February, 1880, notice uras issued by 0. 11. Shan~rvell and 
wifc against the other par tie^ to the proceeding, and as the record 
shows, served on one of them and her husl~and, of an intended 
motion to be made before the probatc judge on the 3d clay of 
March following, for reniandil~g the report of the commissioners 
to  them, in order that ao allegetl error in running and describing 
the  dividing line between the above i;pecified lots may be cor- 
rected, whereby lot Xo. 3, containing one hundred and twelve 
and a half acres, will be increased in are'x one a i d  n iialf or two 
acres, arid lot So. -1 he by that quantity dirnini~hetl. 

T h e  probate judge of Davidson being related to the parties, 
removed the motion, when the came came 011 for hearing to the 
probate judge of Forq.tli, before wlion~ ibsnes nere  made upon 
the allegations and co~~~te r - a l l ega t io~ i s  contained in the affidavits, 
and with the full record transferred to the civil issue docket of' 
the superior court for trial a t  tern1 time. 

T h e  issues eliminated and sent up  were in form as follo~rs : 
1. was there a mistake i n  the report of the conluiissioners who 

divided the lands of J. H. Tlio~npson ant1 in the decree confirm- 
ing  ithe same, as charged in the petition ? 
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2. Is the  petitioner's right barred by t h e  s tatute  of l in~i tat ions ? 
W h e n  t h e  cause was called in the  superior court, t h e  respond- 

euts moved to dismiss t h e  petitioner's application as  uot war- 
ranted up011 the  evidence, ant1 H i s  H o n o r  being of op iu io i~  tha t  
the allegations did not warrant  the  grant ing the  relief demaudetl, 
dismissed t h e  proceeding, a n d  the  ,feme petitioner, alone prose- 
cut iug her  c a w e  since t l ~ c  death of her husbancl, appealed t o  this 
court. 

KO counsel for plaintiif. 
J f e s s m  Ilrcitson & Glenn, for  defendant. 

SMITH, C. J., after s ta t ing tile above. IVithor~t  aksentirtg to 
t h e  irregular method prirsued for obtaining a correction of alleged 
errors in t h e  records of  a court by an~eudments ,  the propriety of 
which rests in  t h e  sound discretion of the  judge, and of t h e  suf- 
ficiency of the evidence of  such error h e  niui t  deterniine, it  is to  
be observed that  t h e  proposition is, not to  show tha t  t h e  record 
doe5 not t ru ly  state the  action of the court in  a d o p t i ~ l g  the  report 
of partition and confirming the  distribution of thc  shares b y  the 
well-defined lines whicll bound them, bu t  to  correct n~isappre-  
heusions in the nlinds of the  comnii5sioners as to  t h e  location of 
the  liucs as  described ; in other words, it  is to  give effect to  unex- 
preswd intentions, by c o l ~ f o r n ~ i u g  t h e  repol t  and  confirming 
judgment, to  then]. 

This ,  too, thc  court i5 aslied to do, when ample  opportnni ty 
\ \ as  afforded to each tenant to esarnine the report, ant1 the  omis- 
sion to d o  so  is the  result of his own i~cglect  autl inattention, 
after an acquiescelice of seven years under t h e  apportionment of 
tile respective shares. U n d e r  such circnmstances, a court  would 
be reluctant to  dis turb its own solenln judgment5 and  tlle rights 
and interests which have grown u p  un their assumed stability 
and permauence, especially upon the  suggestion of so small  a 
ifirninution in t l ~ e  area of the  share assigned to a n d  accepted by 
the  complaining tenant.  
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Nor need we advert to the indefiniteness of the n~aterial in- 
quiry to be made by the jury, was there a rrlistake? not what 
are the facts wherein it consists, since this conld have been ren- 
dered more specific and made to conforn~ to  the petitioner's alle- 
gations if '  they were any more specific themselves. The  entire 
record was in the superior court, transmitted in conformity to the 
practice pointed out in J o n ~ s  v. Hemphill, ti N. C., 42, and Tt'ood 
v. Skinner, 79 K. C., 92. 

While we do not say it was error in thc presiding judge, upon 
an iuspection of the papcrs in  the cause, to decline to submit the 
issues upon hi? consideration of the merits of the application as 
presented in the affidavit offered for the petitioner, hir action was 
fully warranted on the ground that the original cause heing 
ended, the remedy, if any, was by a new action, begun by sum- 
mons, and not by motion, as estahlishecl 1 3 7  repeated adjudica- 
tions, Cotjington v. h g ~ a n ~ ,  64 S. C , 123  ; Thnrrton v. l.Villin~n- 
son, 72 N. C., 125 ; Peterson v. T'ann, S3 N. C., 118 ; England 
v. Gawter., 84  N. C., 212;  and originating in the probatc court, 
TVahnb v. A'mith, 82 N. C., 229. 

While the consequences to the parties are the same, tlie appro- 
priate course in the superior court upon the ruling 1vas to award 
a p~ocedendo fo the probate court wherein tile original record was, 
directing the relief to be refused and the proceeding dismissed, 
as would clearly have been the mode of procecding if the adju- 
dication had been favorable to the petitioner and t l ~ e  issncs tried, 
i n  order that the relief be administered in the probate court, 
Hof v. Crc$ow, 79 N. C., 502; Cc~pps v. Capps, 85 3. C., 408. 

While we affirm the  ruling of the court that the proceeding 
cannot be sastaincd, we cvrrect the error in the manner of dis- 
posing of the cause by directing the ruling to be certified with a 
procedendo to the probate conrt for the dismirsal of the applica- 
tion, and it is so adjudged. Let  this be certified. 

No error. Affirmed. 
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J O H S  W. NEAL v. T.V. H. JOYKER.  

Awcst ,  action for' dnamyes for ~~nlawful-Ez'ide,~ce-JTalice. 

1. A peace officer may justify an arrest without a warrant, when he shows 
satisfactory reasons for his belief of the fact and the gnilt of the suspected 
party, and that delay in procuring a warrant n ~ i g h t  enable the party to 
escape. I n  such case, proof of the  actual cornmission of the crime is not 
necessary. 

2.  A private citizen may likewise arrest where a felony is committed in his 
presence, and he  acts upon reasonable grounds for his belief that the 
arrested party is guilty. THE CODE, $21126, 1129. 

3. I n  an  action for damages for an nnlawful arrest, proof thnt the defendant 
did not act from malice towards the arrested party, is no defence. 

(Broektuuy v. Cruuford, 3 Jones, 433, cited and approved). 

CIVIL ACTION tried at  Spring Term, 1883, of OEAKGE Supe- 
rior Court, before MctcKue, J. 

T h e  action is for assault and battery and for false in~prison- 
ment in causing the arrest ancl detention of the plaintiff upon a 
charge of felony. I n  answer and defence, the defendant states 
the arrest to have been made under the following circumstances: 

On the day mentioued in the complair~t one TTTeaver came to 
the defendant (railroad agent and telegraph operator) at  Priuce- 
ton, a station on the North Carolina railroad, and communicated 
the information that some one had the night before broken into 
his house and stolen his trunk containing eighty dollars, and he 
requested the defendant to send telegraphic messages of the rob- 
bery to tile different points on that ancl the Wiln~ington & Wel- 
don railroad, in order t i n t  the police might be on the look out 
for the thief. The  telegrams mere sent off in accordance with 
the request. Weaver subsequently met with one Raiford, a sec- 
tion master in the service of the company, and gave him the 
information, and Raiford, learning from one of the employees of 
the company (who had that morning before day come up from 
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Goldsboro on the freight train) that a nian had signalled the 
engineer and stopped and got on the train with a trunk a t  t h e  
Midland railroad crossing, three miles below Princeton, an  un - 
usual place for stopping, cawe to tlle defendant and gave him 
this further information, a t  the same t i n ~ c  expressing the belief 
that  this was the guilty m:m and ought to be arrested. As the  
train, according to its runnings, mas then supposed to be at or near 
Durham, a message was telegraphed to the mayor of the town 
to arrest the suspected criminal. The plaintiff 1i7a5 thereupon 
arrested and detained until the next morning, when an officer, 
who had come to Princeton on his way to Durham to take pos- 
session of the plaintiff, stated that \Yeaver had obtained infor- 
mation that onc Crocker, who had got on the down train at  P ine  
Leve!, was the man wanted, and thereupon the plaintiff'was dis- 
charged. 

T l ~ c  defe~ldant furtlier avers that, not knowing n ho the plain- 
tiff was, he wds not actuated by malice iu c a o ~ i n g  the arrest, h u t  
acted bonn Jide and upon reasonable grounds for believing the  
plaintiff to be the person who h a d  comnlitted the crime. 

T o  the answer the plaintiff dernuri, for that, i t  does not state 
facts safficient to constitute a defence, and that  the facts set out 
therein do not shorn probable cause and reasonable grounds for 
belicf of the commissiorl of the alleged felony by the plaintiff'. 

Upon the  hearing of the issue made by the deninrrer, i t  was 
sustained by the court autl an order made for a jury to illquire 
into and assess the plaintiff's damages. From this juclgment 
the  defendant appealed. 

Jh.. R. C. Strudwicb, for plaintiff. 
Messrs. Grnlmn &: Xu$in, for defendau t. 

SMITH, C. J., after stating the above. At common law, when 
a felony was committed and a constable received information of  
the  person who did it, he may arrest the offender without n7ar- 
rant  and detain him until he can bring hirn before a justice, 
though not compellable to do so. 1 Hale  P. C., 587. 
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I u  l ike manner a private person, may arrest the  party who has 
comniittecl t h e  felony, anti rlse uecesinry force to  overcome his 
resistance; i f  h e  witne.;bel the act done, h e  is bound to nlabe t h e  
arreqt. Ib . ,  588. 

O u r  former s tatute  enilmdies in sul)stance tllc first proposition 
a n d  imposes upon all pe'we officer.;, when a crime l ~ a i  been com- 
mitted, thc ~ ) u r t i + h n ~ e n t  whereof for the first o r  iecond ofFense is  
tleatlr, o r  a n y  par t  is by \chipping or  s tanding i n  the  pillory, a n d  
t h e  offender is pointed out by  information, t h e  d u t y  to  pursue 
ant1 :~rreyt him, and :ill c i t i m i i  of the  county a re  reyuired to 
assist in npprehentlin: t h e  criiiiinal, Rev.  Codc, ch. 35, $ 2 .  

r 7 IHE C o n c ,  Ilon-ever, re-enacting thc act of 1868-'G9, sonie- 
what  niodifics the  prc.cetling law, and restricts the r igh t  t o  arrest 
without warrant.  I t  confers t h i ~  p u e r  up011 the  sheriff, eoro- 
ner, constable, of icer  of policc :)nil others clitruited with the  
preservation of t h e  public peace, " who shall l<uow or have rea- 
ionable g round  to believe that  :lily felolly o r  I:~rceny has been 
co~nnli t ted or  t11at : ~ n y  d a n g c r o ~ ~ ~  \ v o ~ ~ n d  ha; been given, a n d  
shall have teason:tblc g r o o ~ l d  to heliere that  any  particular per- 
son il. gui l ty  :ind shall apprehend that  such per3or1 may escape, if 
not imnledintely arrested. $1126. 

T h e  r ight  to  arrest is given to any  individual n h e r e  the  "fel- 
ony o r  other  i n f a n ~ o ~ ~ i  crime" has been 1)erpetrated " in  hi-, prea- 
ewe ,  and h e  Imon-s o r  has  reacolialule ground to believe the  ])arty 
arrested t o  be guilty of the  off'ense." 91129. 

T h e  changes a re  material and the enactliients now i n  force nlorcl 
nearly conforn~  to the  rulrs  of the  cornmoll law. A peace officer 
may now juqtify h i s  arrest, n i thont  proof of tltc actual comillis- 
sion of the  crime, when h e  s h o w  satisfactory leasous for his  
helief of t h e  fact and of the  guilt  of the  sr~spectecl party, and  
then only when Ile apprehentls an escape unless Ile acts promptly.  
S o  may a citizen where he h :~s  personal knowledge of  a felony 
or  other  infamoui  crime committed, and acts upon reasonable 
ground? for  the  bel ief that  the  arrested party is the  gui l ty  offender. 

?Vhile additional safe-guards a re  thus  placcd around the  l ib-  
19 
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erty of  t h r  citizen fur  his protection against tile exercise o f  arbi- 
t rary power by public officers, tiicse latter also are  protected 
against vexat ioi~s iuits,  where their  rondnct  is niarkecl by good 
faith, a n d  a n  honest effort i t  made to h r i q  crinlinals to  justice. 
Althonglr the arrestcd party may prove to bc innocent, thcy can 
defend against actions fhr False i~uprisonnrent ,  where t h e  arrest 
is shown to have h e n  inntle upon information reasonably sutli- 
cient to  warrant  the belief that  crime. I ~ a s  been comn~i t ted ,  2nd 
t h a t  i t  was committed by the  person arrested, when delay in pro- 
curing n w a r m a t  might  e m b l e  h im to escape. 

T h e  principle of the  common law in refereucc t o  arrests is 
thus  statctl by LOILD TEXDERDES ill Beelxith v. Philhy, (5 B. & 
C., 6%:  

" There  is this c l i~t inct io~r  bctween a private inclividr~al and  a 
constable; i ~ )  order  to  .justify the  former in causing the  impris- 
o a ~ n e n t  of a prrso11, lie ~ n r ~ s t  not only niake out  a remoilable 
g r o l ~ n d  of suspicion, 1)ut Ire mu3t prove thnt mz actunl felony has 
been conntzittecl. Khereas,  a constable having rensonable g r o ~ ~ n r l  to 
s u ~ p e c t  that  a felony llas been conrmitted, is authorized to detain 
the  party suspected until  a11 inquiry shall be made by the proper 
:luthorities." A n d  to this effect a re  t h e  authorities in the absence 
of control l i~rg legislation. Allen v .  It7right, 8 Car. & P., 522; 
R o h a n  v. iSc~z&z, 5 Crlsh., 281 ; Bums V. Etabat, 40 N .  Y., 463; 
Cooley on Torts,  175; Brock7ociy v. Crnzqfotd, 3 Jones, 433. 

Assuming,  as must  i n  passing upon the  demurrer ,  t h e  f i~c t s  
to  be as sct out in tirc arlsyer, what reasonable grounds do  they 
furnish to support  thc  belief that  t h e  plaintiff broke into the  
house ant! stole and carried away t h e  t r u n k  and niorrey a s  
cliarged? T h e  only information conveyed t o  the  defendant, 
l~esides tha t  of the  perpetrated burglary and  theft, was, tha t  u per- 
s o ~ r  with a t r u n k  stopped a passing freight train by a signal 
heeded by the  engineer in  charge, o r  condrrctor, a t  a n  urrusual 
place for  stopping a t  a n  interwction with aaotller railroad, and  
entered a car in the  n igh t  time. E x c e p t  the  coiucitlence in time, 
n o  circumstance is  shown to connect the  plaintiff with the  crimi- 
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a d  act, o r  to  awalicn a jrist suspicion of his being himself the  
gu i l ty  party, nothing in his manner  o r  conduct, n o t l ~ i n g  found in 
his possession b u t  an article carried with them by all travellers 
going to :I distant point, o r  for n eomiderable nbscncc. It is n o  
defence against sucli :III i~:vasion of  p e r s o l d  security to say that  
no malicioiis feeling prompted the  act, w11e11 the  :lrrest w s  pro- 
cured upon  information n ~ h o l l y  insufficient to  warrant i t ,  o r  rea- 
sonably to  justify the  belief of the  plaintiIT7s guilt .  

If we concede, as we d o  i ~ o t ,  that  t h e  law gives immunity to  
t h e  of icer  who, we may suppose, was acting in ~ ~ g a r d  to what  
t ~ c  deemed a tlrity to t l ~ e  pr~blic, the  :~r rcs t  mai  b rought  about  by 
t h e  direct p rocuren~cnt  of the defendant, ant1 he  112s reutlered 
hinlself a1nenc1al)lc to the plaintiff's claim fi)r redress. 

W e  therefore affirm thc rul ing of the  court in snstaining thc  
dennnrrer,  and this will I):: certified for  f u r t l ~ e r  ~)roceetlings in the 
court below. 

No error. Affirincd. 

1. h statute inlposing a tax upoil the gross receipts of some railroad companies 
and upon the capital stock of others, is uncon~titntional, as not levying 
taxes by n uniform rnle. 

2. A charter which dechres  that " the property of a railroad company and the 
shares therein shall be exernpi from any public c!~arge or  tax wl~atever," 
exempts  the company from all tasxticn, whether upon gi'osj r e x i p t s  cr 
cnpital stock, for such cliarte: is a contract and protected hy the federal 
conslitntiorr. 

(Gcdlin \-. Turboro, 78 N. C., 119; Belo v. Commizsio m s ,  82 N. C., 415, cited 
and approved.) 

*Mr. Justice ~ I E R R I N O S  having beenwf counsel, did not sit on the hearing 
of this m e .  
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CIVIL ACTION tried at  Ja1111ary Term, 1882, of' \I'AI<E Supe- 
rior Court, before Gililzer., J. 

The  demurrer w.3 overruled : ~ I I J  the defentlnnt appealed. 

S J ~ T I ~ ,  C. J. I n  the original act incorporating the Wilmit~g- 
ton and Ralcigh ;.ailroad company, ratified Feblwnry 3, 1534, 
w l ~ i c l ~  lianle was, i n  a s1111sequent amcuclment, changed to t!ut the 
defendant c o r n p l y  now bears, as T V ~ S  its projected northern ter- 
r n i n ~ ~ s  removed from Italeigh to n point o n  the Iioauolrc river, 
is contair~etl the following clause: 

"All t l ~ e  property purchased by the said pl.csitlei~t aud direc- 
tors, antl t l ~ n t  ~ l ~ i c h  111ay be given to the s:~i(l co~npauy, 311d the  
works co~~structetl under the nnthority of t l ~ i i  act, : ~ n t l  a11 profits 
accruing on  said wo:.l;s, ant1 the raid propcrty shall be vested i n  
the reipectisc sh:~rel~olders of tlle conll)nnp, and t,heir successors 
and assigns forcrer, it) ~)roportion to their respective shares, :tnd 
the sI1a1-es sllall be clce~~lctl personal l~roperty, and the property of 
said company :lnd the shares therein shnll be exempt f r o n ~  :~ny  
1)uhlic charge or tax whatmevcr. 

I n  the revenue act of 1876-'77, ch. 156, schedule C, sectiol: 
1, is contained tlic fo l lowi~~g  1)rovision : 

" Every railroad or c:tnal compally iucorporatcti under tlle laws 
of this state, and uot liable to :i t:lx upon the property of said 
compnuy, or the shares thereill, s l~al l  pap to the state a tax on 
the corporati011 equd to the sum of one per cent. u p o ~ ~  the gross 
receipts of said company. The said tax shall be paid se:~~i-anuu- 
ally, IIP(OU the first days of Jn ly  antl January, commencing upon 
the first day of July, 1877 ; and for the purpose of ascertaining 
the amount of the same, it shall be the duty uf the treasurer of 
mid company to reuder to the treasurer of the state, under oath 
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o r  afirniation, a statenlent of the amount of gross rcccipts of 
saitl compaliy during tlie preceding six months; ant1 if such 
company shall rcf'o-e or fi~il, for a period of thirty clays, after 
sucll tax bccomes tlne, to mal;e r e t ~ ~ r r i  or pay the same, the 
amount thereof a; near as cLln be ascertained by the public treas- 
urer, with the addition of' t v o  per centurn thereto, shall be col- 
lected for the ilhe of the state as other taxes are collected: Pro-  
vided, that \\ 1ic11 :I l i i~e of r:~ilroad or canal, belonging to any 
compmy 1ial)le to this tax, lies partly in this state and partly ill 
an adjoining st:lte or itate?, the part or ?hare of such earllings of 
the c o ~ ~ p a t i y  0111y 4 a l l  be srr0,ject to the tax, as will he ill that 
proportion to the 1~11olc ~ w e i p t s  hich the length of the road or 
canal within t11c limits of the state sliall bear to the whole leogtli 
.of such road or c:tnnl. 

Every railroad or canal company iucorporntecl under the laws 
of  this state, which i.: 1i:lhlc to a tax uliou its frimcllise and per- 
sonal property, but e x e ~ ~ i p t  ~ I , O I ~ I  a tax upon its real estate held 
for right of wly, station places 311d worlisI10p locatioi~s, shall, 
in acltlitioll to other taxes, pay :IS :I tax upon said corporation a 
sum equal to one-half of' olle 1)er cent. upon thc gross receipts of 
said compm1y. 

Every r;iilroatl a i d  canal cnulpnny i1icor1)ornted under the laws 
of  this state, and doing business herein, nntl not liable to a tax 
alpon the pro1)crty of wid conlpany, or the tax hefore mentionccl 
i n  this q~ction, shall pay n tax of u r ~ e p e r  cent. upor] tlie actnal 
cash value of every s l~are  of its capital dock to the treasurer of 
the state for its n v ,  o n  the first day of July,  1877, and each 
sear thereafter." 

The  same provisions, : t i  to the eliforcement of tlic taxes levied 
u~icler the first, arc nnl~esecl to the second and third, and a like 
apportionmer~t when the road or canal runs into an adjoining 
statc, and the estimate is ouly to Lie n~ncle upon the gross earn- 
ings accruing from April l i t ,  1877. 

The same sr~l~stantial  e l ~ a c t n i e ~ ~ t ~  are found in the subsequent 
laws, csccpt t11:it in that of 1881 thzre is s~l~sti tutccl  i n  place of 
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tile tax upon the cash value of the shares of the capital stock, 
the inlposition of "a privilege tax of twenty-five dollars per 
mile per annum," and payable "on the first day of July, 1881, 
and each year thereafter." 

The defendant company denying its lialility for any of the  
taxes imposed in these statutes, and claiming an exemption 
therefrom under its cl~arter, the present suit is instituted for their 
enforcement, and the judgment overruling the demurrer brought 
up for review by the appeal, presents the single question of the  
cxtcnt aud legal effect of the clause ill the charter i r ~  protecting 
the company from these public burdens. 

I t  will be noticed that provisio~i is made for the taxation of 
three classes of roads, and the taxes imposed upon one nre not 
imposed upon the o t l~e r  two : 

1. I f  the roa[l is, by virtue of the contract contained in i ts  
cl~arter ,  exempt from taxation upon its property or shares, 
a tax is leviccl upon the incorporation equal in  mount to one 
per centurn upon its gross receipts. 

2. I f  it be exe~npt  from liability to taxation upon its real 
estate held "for right of way, for station places and worksliop 
locations," following the language of the exemption contained 
in the cl~artcr of thc North Carolina railroad company, a s  
nniendcd in the act of February 14th, 1855, but is liable to a 
tax upon its li-anchise and personal estate, it i i  suhjccted to an 
additional tax levied upon the corporation of onc-half of one 
per centum L I ~ O I I  the gross receipts. 

3. I f  the property of the rontl be exempt, and it be not liable 
to the preceding tax, it was hefore snbjected to n tax of one per 
cent. ripon the cash value of the shares, ant1 by tile act of 1881, 
instead, to what is termcd a privilege tax of twenty-five dollars 
per annum for each mile of its track through its cntire extent. 

T h e  first e~~umertacd tax is not general in its application to  
railroads and canals, but  is special and confined to sucl~  only a s  
fall within tile descriptive words of the statute, aud the same is 
strictly true as to the others. The obvious r e d t  of this legis- 
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lation is to  impose burdens on exernpted roads, which a re  not 
imposed upon those unexempted, and pro tanto to counteract thc? 
eflect of  the  discrinlinatiug privileges a n 6  imn~r~r l i t i es  tha t  would 
otherwise subsist between them. 

If the  same general b n r d e ~ ~ s  were p u t  upon al l  alike, whatever. 
might  be thc subject matter of t h e  tnmtion,  the favored r o d s  
would continue to possess and  enjoy thc  privileges conferred 
in their  charter, and  not found in tlie vharters of the oth- 
ers. Indirectly, then, the  legislation te11d5 to ~v i thdram t h e  
immunities secured b y  their  charters, : ~ n d  const i t~l t ing a contract 
between the state and t l l e ~ n e l r c s ,  o r  lessen their  value, so tha t  all 
may prox i~na te ly ,  a t  least, st:~ntl 11pon the  same footing, ns if none 
E I I C I I  had Leeii conferred. 

We shoul(1 he reluctant to  Iioid, if there were no question of' 
constitntional r igh t  involved, illat this nrethod of levyiug taxes 
was sanctioned by onr  own constitution, :rntl consistent wit11 t h e  
equality arid un i forn~i ty  wllich it  contemplates. 

T h e  "zcn$own rule" to  Lc o b j ~ r v c t l  in the  esercise of t h e  
taxat ing power seems to be so far  npplical)lc to the taxes imposed 
on " trades, professions, fr;mchises and incoincs," as to require 
tha t  110 discriminating tax be inll)osetl 11pon l , e r $ r l n s l ~ u r s ~ l i ~ ~ g  the  
same vocatio:~, while varying a r t l ~ ~ l n t s  m:ly 1)c awesseil upon 
vocations o r  e n ~ p l o y n ~ e n t s  of different kintls. 

" Alt l lougl~  i t  is not expressly proriclcd that  tlie tax oil tra(les, 
kc.: shall be uniform," in the  words of' no~~ras ,  J., del i rer ing 
thc opinion in G n t l i ~ ~  v. Twboro, 75 N. C., 119, " y e t  :I tax not 
uniform, a s  properly u~~ders too i l ,  wor~ltl l ~ e  so i n c o ~ ~ i i s t r n t  with 
natrlral justice, a n d  wit11 the intcut whic~11 is : l l~ l ) s re~r t  i l l  t he  

section of t h e  constitution 3bovc ~ i t u l  (Art .  IT, $3)) that  
i t  may be.atImitted that  thc collcctioi~ o f  s11c.11 a t ; r s  would he 
restmiued as  I I I I C O I ~ S ~ ~ ~ L I ~ ~ ~ I I : ~ ~ . ) )  Tllis riniforn~ity prcscril)ed in 
the  constitutior~ of Illinois, as dec ln~wl  by  M r .  .Jnstic.r: A ~ I L I , E R ,  
extends " to t h e  class upon T Y I I ~ C I I  tile law shall ot~crnte;  tha t  is, 
inn-keepers rnny he taxed by one, filrrie; hy nnotlier, railroads 1 ) ~  
another  (rule); provided, that  the rule a+ to inn-keepers be tini- 
form as to all inn-keepers; the rolc a s  to  ferries bc uniform :is to 
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:111 fbrries, alxl t h e  rule :is to  railroad conipanies be ui~iforrn :IS to 
al l  ~x i l roa t l  co~upanies. Railroad Tan: Cases, 92 U. S. Rep. ,  575. 
T h e  governing principle is not that  t11c same specific tax shall be 
paiirl hy each, as  a form of capitation tax, hu t  that ,  ~ ~ I i e t h e r  levied 
upon a n d  niensurecl by the amount  of gross o r  uet earnings or 
other  s tandard,  as upon rca1 or l ~ e r s o l ~ a l  estate, there shall be 
110 discr in~inat ion m:idc alllong tile iodividuals of n c l m ,  based 
upon p r i v i l e g e  atltl i~ntnnnit ics  secured to one under  contract 
ant1 not to another. T h e  essc~itial elcnleut i n  all systerns of tax- 
ation is equality i l l  impusing br~rdeti.; upon tile property of the 
tax-payet-s, so tli;it c:icli o!le, possesjing tire same species of prop- 
erty, sliall pay the  S . I I I I ~ >  1)roportio1iate tax :IS every other levied 
11po13 that  property, :lnd i l l  tliij s h t e  sucli t ax  is required to  be ntl 
~*nlorwn.  

Ru t  asitle from the opcrat io~i  of' tlrc: ~ ) r o ~ i s i o ~ ~ s  of the consti- 
tution of tlre state, wc u1.c co~ii'ronted \vith the  i i r q ~ ~ i r y  whether 
the terms of t l ~ e  csempticili i l l  the  recited clause of' the  charter a rc  
not a protection against eitlter of tlte fornis of t amt ion  adopted i n  
the revenue I:i\v. I t s  Ialtgu:tgc is cer tai l~ly \.cry broad and  corn- 
prdiensive, decl:~ririg, after a u  enanieration c ~ f  a11 property 
obtaiued by purcl~nse or  gift, the  ~VOrlis co~istr[rctctl and all  profits 
accrning t l~ereou \rhic.li :\re to  vest i n  tlie sliarel~olders, " thar  
t h e  property of sail1 coili\)ariy autl tlie shares therein s l ~ n l l  1)e 
exempt from ally prlbiic. charge or  tax whatsoever." 

W e  a rc  ilot left i l l  doubt  :I:, to  the  construttion of' this 
clause, :is it  113': l m n  l)efore tlic supreme court of the United 
States, ant1 it.5 f;)r(:t' and  effect as a contract tletermined. K td -  
r,oatl v. Rcitl, 13 \Vall., 266. \Ye reprodtrcc a portion of tlie 
brief opinion d t ! l i v e ~ ~ t l  by M r .  Justice DAVIS, where the  validity 
of a tas  assesietl I)y the  state ul)ou tlie franchise ancl rolling 
stock of  tlre conipany \vas d r a w 1  in  question: 

" T h e  ge~iernl nssenrhly of S o r t h  Carolina toltl t h e  Wilming- 
ton & \Veldon rni1ro:ttl company, in 1:tligunge \ ~ h i c l i  no one cau 
~nistalie,  tl1:it if they \vclr~l(l eo~npleto tlie work of' internal 
improvenient f;lr \rIiicli t h t y  \vcrc2 incorporated, tlreir property 
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a n d  the sh :~res  of their stockholders slioultl be forever exempt  
from taxation. T h i s  is  not  denied, bu t  it  is contended t h a t  the  
subsequent legislation does not impair  the  obligation of  t h e  con- 
tract, a n d  this  preicnts the  only qnestion in the  case. T h e  taxes 
imposed a re  upon tile franchise and  rolling-,tocli of  t h e  colnpany, 
a n d  upon lots of land appurtenant  to and  joining part  of tlie 
property of  t h e  cotupany, and tleccisnry to  be uied in the snccess- 
f u l  operation of  its 1)usines~. It certainly require5 no a rgument  
to show t h a t  a rc~i lrond corporation c ~ n m t  perform t h e  functions 
for w h i c l ~  it \ \ a s  created ~vi t l lout  owning r ~ l l i ~ l g - s t ~ ~ l i  and  a limited 
quant i ty  of redl estate, a n d  that  these are  embraced in t h e  g r n -  
crnl term pr.olje~ ty. Proper ty  i i  a word of large import,  a11d in 
its application t o  this coluj,any inclutleil all the renl and personal 
estate required by i t  for  t h e  buceessful pro~ecut ion of  its busi- 
ncis. I f  it ]lad appeared that  t h e  company had acquired either 
real o r  per-onal estate beyond its legitimate wants, i t  is very 
clear tha t  ~ L I C ~  acquisitions \ ~ o u I d  ~ i o t  be within t h e  1)rotection 
of  the contract." 

In reference to the contelltion that t l ~ e  fmnchise was not 
property, i ~ :  t h e  sense in \ \ l i ic l~ that  word i i  mcd, lie proceeds 
t h u s :  '( T h i s  position is equally nnsountl it11 the  otlwrs taken 
ill this  case. S o t h i n g  is I~c t te r  settlcd than tha t  the  franchise 
of ;I pr ivate  corporation, nhich,  in  its applicatiou to a railroad, 
is t h e  privilege of running  it  a n d  taking fare aucl freight,  
i, property, a ~ ~ d  of' t h e  mo,t valuable kind,  as  it  c>;lnnot be 
t,tken for  1)ublic: use even with conipens~tion."  Red. Rail., 
129, $70. 

Tlie  n u r n e r o u ~  cases referred to in the elaborate hrief of tlie 
counsel for  t h ~  public treaqurcr, asserting the  rule  tha t  the  
\vorcls, u.;eil in a n  alleged surrender  of any  portion of t h e  t as -  
i n g  power, will be construed with great  strictness against tlie 
claimant, a n d  only co~icctletl when they are  free from a l l  
ambigui ty,  have little bearing u p o n  the present case, because the  
language w e d  11:ls received au  authoritative arid binding iater- 
pretation, and  it  is settled that  all the  property of  the  eurporatior~ 
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appropriate to  i ts  business, in  whatever consisting, and  the  shares  
of  stock are  perpetually relieved of taxation. 

T h e  tax  imposed upon companies described in the second class 
cannot  be claimed, since under  tlie decision the  defent1:lnt corn- 
p 1 y  does not belong t o  it, not being :I ~ a i l r o u d  "liable to n t a x  
upon its frnl~cttise and  personal property." N o r  can i t  he charged 
under  the  descriptive words applied to  companies of the  th i rd  
class, since tlie shnres formerly taxed, a n d  the road-bed taxed 
since it  is real estate, a re  p r o t e c t ~ d  b y  the  exemptions in the  char- 
ter. T h e  one is not less a t a x  npon t h e  shares, loecar~se paid by  
the c o m p a n y ;  and the  road-bed, though t l ~ e  imposed tax is de- 
nominated a privilege tax,  is  not less real estate; aud if i t  were, 
in strictness, a privilege tax, this ~ ~ o u l c l  I)e :I tax upon tile fran- 
chise, the  meaning being the  same. 

T h e  only portion of t h e  law which can have application is tha t  
whicli exacts a tax laid upon the  corporation, whose measure is 
the one I ~ ~ ~ n t l r e c l t h  part  of tile grois  receipts of the company. 

I f  thi? be a tax on the  corporation as  a n  entity, i t  m ~ s t  he iu 
the  nature of a cclpitntion tux, or a t ax  upon the exercise of its 
corporate functions, in analogy to tlint required of natural  pcr- 
sons in  p ~ i r s n i n g  some c inp loy~nent  or avocation. 1 1 1  the  la t ter  
case thc tax  is upou the  use of its corporate franchises, tha t  is, 
upon t h e  corporate franchises which a r e  exercised, and this, thc 
decision affirms, is a violation of the  contract of exemption. If 
the  t n s  1)c npon the  gross receipts, not npon tile exercise of i ts  
franchises by which tlley a rc  enrnetl, as  a f ~ ~ n d  :~cc~~niu la te r l  
thereby, it  is most clearly a tax upon per.j,>:131 pro1)er:y owned 
a n d  undistributed. \Then divided among t h e  ii~arelioltlers ant1 
entering into the btllk of their  respective c.jtates, i t  ceases to  be 
the  property of  the corporation, a n d  lose, the p ~ i v i l e g e  i t  before 
po*scssed, as  corporate funds. It then becomes lial)!e to tlie im- 
pmition of public burdens, without refercncs to t l ~ c  source fi.011) 
which i t  was derived, i n  t h e  hands of' the  tax-payer. 

< I t  is  t rne there a r e  several methods of taxing caorporations. 
T h e  subject matter of  tasxticm 1 1 1 3 ~  b:! capital ,-tock-thc real 
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and  personal property of the  corporation-the receipts o r  earu- 
i n p - t h e  s1i:we.s tlleinsclres :IS property in the  h n d s  of t h e  stocli- 
Iiolders, a ~ d  the  francl~ise. T h c  1)roperty of  tlie s l~are l~o l t l e r  is 
:i distinct form of taxahlc property, :IS is held in Bclo v. Com- 
.iitissionws, 82 N. C., 415, hut it is not seen, \rhen t h e  franchise 
is itself property, ant1 its cxeri.isc the  nqc of that  property, how 
any  tax (tau be inlposetl upon :I c.olpr:ltion t11at is not a t ax  upon 
its property. 

7 7 1 lic act of incorporation b r i ~ ~ g s  :l new persotl into existence, 
ant1 defines 2nd prescr i lm its faculties :1nd pririleges, aud while 
in the  nbsenc~e of' ;l co11trnc.t tll:lt it shnll not he clone, these may 
I)e taxed a, at-c ~)rofi.qsions :~ntl tratlei, yet tlie state may, I)y 
explicit  and rinmiitaliable norcls, and for  a couqitleration, part 
wit11 t h e  poww, so t l ~ : ~ t  its atteulpted rebumption woiild come in 
caontact with a p r o v i s i o ~ ~  of' the  federal constitution. 

A mere exctnpt ioi~ of corporate property from t:lsation, a3 a n  
c x ~ w c - d i o ~ ~  of l e g i ~ l a t i w  volition, and  not embodying the elements 
of contract, may I)c recallctl a t  a n y  t ime :11d the property sub- 
jected to  pnblic burdens, as  declared in the e a e s  of Tucker v. 
E'equson, '22 'l\'all., 5 5 ,  and -khd Xibsouri Rilili.ocid Compciny 
I-. N u p i r e ,  20 Wall . )  46. 

" Forbearance to tax," says M r .  J ~ ~ s t i c c  Sn-11-NE, i n  the  firqt 
c s e ,  "was a b o m t y  voluntarily given I)y t h e  qtate. Forbear-  
:~nce  for :I time, (ioubtles-, inc rcaml  to ionle extent the value of 
the  l)ontis. Kever  to  tax, w o d d  h a r e  iricrenietl their v'ilue still. 
T h e r e  is no foundation fhr  a clainl for  onc niore t l l m  for  the 
other." 

So, too, it  1la.j been lieltl t h a t  an escmption is ~ ) e l w n a l  to the 
c.orpoiation upon whicli it i. c.onferred, and  tha t  a sale under  a 
decree iitadc upon a mortgage, while tmusferr ing the franchises 
of t h e  company, does not trausfcr tile immunity of' the property 
from taxation i l l  the liands of the ptlrchaici'. , l ~ o ~ - g n n  v. Loth- 
isiam, 93 U. S. IZep., 217. 

\'l'liile it  rnay be a matter of regret, as has been more thau 
once iutim:~ted f'ronl the I)encll of tlic srlpreme court of' the  
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United States, and of some of t l ~ c  states, that the right of one 
general assenlbly to s u r r c ~ ~ d e r  a portio~i of the sovereign power 
to tax, so as to tli~able itself or its successor to resunlc it, has 
been recognized, ant1 that the inalicnahility of it rendered such 
attempt void, so th:lt no c o ~ ~ t r a c t  was entcred into to be protected 
by thc federal constitntion, the contrary i n  a limited degree has 
been so Iong and so oftell :~ffirmed m d  adjudged, thnt i t  is no 
longer an ope:] question for the cwurt. 

I n  the forcible language of the court in Greenu~ood v. Freight 
Co., 105 U. S. Rcp., 13: "The opinion in thnt case (The Dart- 
nlouth College case) carried thc protection of the constitntional 
provision s o n l e ~ h n t  in advance of mllat Ilad been decided ill 
Fletcher v. Peck, 6 Cran., 57, and the preceding cases, and held 
that it applied not only to contracts between individrials :lad to 
grants of property nxde hy the st:lte to individuals or to corpo- 
rations, but  that the rights and f'ranclliyes confcrrcd upon pri- 
vate, asdistinguisl~ed from public corporations by t l ~ c  legislatirc 
acts under which their existence was authorized, and the right 
to exercise the f~lnctions ronfcrred upon them hy the statute mere, 
when accepted by the corporatiorl, contracts which the stntc could 
not inipair." 

W e  have discovpred no cnsc i l i  \vl1ic4 the ru l i~ig  in TJ'il~ningfou 
& Weldon Railroad Co. v. Reid, and Jlnleigh & Gaston Railroad 
(30. v. Reid, reported in 13 Wall., 264-269, has been impaired 
or doubted as :I controlling authority. I t  is onr duty equally to 
sustain the constitution of thc United States, and derlarc null 
any act of legi5lation that  come;; i l l  conflict with its provisions, 
ant1 in doing SO to recognize as autlloritntire thc interpretations 
put upon i t  hy the supreme court of the United States. 

While corporations, favored in  their early struggle3 by the 
kindly hand of state legislation, it would be reawnable to expect, 
after success has crowned their efforts, and their resources hare 
expanded nnd bccou~e large, would be willing to contribute to 
the common burtlea resting so heavily rlpon the taxable property 
of tllc state, alld to this end yield at least some of their special 
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privileges, i t  is nevcrtl~eless our  duty to protect all  their consti- 
tutional rights from infraction or  a h r i t l g m e ~ ~ t .  T h e  interests of  
these companies, and of t l ~ e  people of the state wliosc territory 
they traverse, a re  arid ought  to be identical, and  thrbir efforts har-  
nionions and unitecl in lonilding up :tnd n i a i n t a i t ~ i ~ ~ g  tlie general 
p r o s p i t y .  T o  11s i t   belong.^, homerer, to  esporilid ant1 enforce 
tlie lnw, aid, with this d u t y  performed, we have nothing more 
to add.  T h e  j r d g m c n t  must be reversed, tile demurrer  sus- 
tained and the  defent lat~t  recover costs. 

E r r o r .  Rcrcrsetl .  

SXITH, C. J. T h i s  appeai n l m t  be disposed of in the w n c  
riianner a u d  for  the  same reasons absigned ancl diicussed irl the 
appeal  of t h e  TVilnlington & Tt ' cMo~ Railrocld Conymny. T h e  
provisioni for  exemption ill the  charters of each a re  esen t ia l ly  
iimilnr, and  were both reviewed and parsed on in t h e  supl-erne 
court in  Raleigh & Gnstou Rnilrortrl Company v. Reid,  13 
Wall., 269. 

There  is error, a n d  tlie judgment  niuqt bc reversed and  jridg- 
meut here enterrtl fo r  the tlefenda~it.  

E r r o r .  Reversed. 

*J. ,\I. JVORTH, Treas~irer ,  v.  PETERSBURG IZ.iILRO.1D COXIPANY 

I. The  cliniter of the defendant company exempts its property from any pub- 
lic charge or  tax whatever, and a franchise is property. See TVo~ol.tl~ v 
W. & &:V. Railroacl, ante, 291. 

"Mr. Justice MERRI~IOX having been of counsel, did not sit on the hearing 
of this case. 
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2. A t ax  inlposed directly by the  legislature upon a corporation, o r  i ts gross 
receipt.., o r  tile cash valne  of t l le shares  of i ts c:ipital stock, o r  cipon each 
mile  of i t s  road a t  a certain snni per mile,  and not :\ssessed by assessors, 
is n franchise o r  pt,ivilege tax .  

3. T h e  fr:lncIlise, c;ipital stock, l iroperty consisting in laoil and ~~~~~~~~~~~~~. 
$c., slinres of c:tl,it:rl stock, at113 protits arising fro111 tlie biisirieis of n cor- 
poration, a r c  eacli tile subject of distinct taxat ion.  

4. W h e r e  t h e  char ter  vests t he  corporate proper ty  it1 tlle stockliolderfi, anti  
exempts  i t  from tas:ltinn, tile intliviilrinl st,oc!i is :ilm esernpt .  

5. U n d e r  article five, section three  of tlie constitntion, the  snlne rnle  of 11ni- 
formity applies lo t he  taxin: of ' I  trades, pi'ofcsjio~l.;, E r ~ ~ n c l ~ i s e s  and  in -  
conles," as to the  otlier species of property therein ~i:irnecl; nnd there 
mnst albo he unifornlity in t h e  mode of :~ssessnient. 

6. AL tax  rip011 an  occupation muat reach all  \vho fi~llo\\ .  it-nil of ;I (,lass, eitlier 
of persons o r  tliing5. 

7 .  T h e  act of 1SS1, d l .  116, class 11, $2,  repenling all  esernpt i r~ns  ( ~ i  t n s : ~ t i o ~ l  
contained in  :lets of incorporation gt,antetl before or since J u l y ,  I S M ,  no- 
ticed, and its efbct  considered. 

(d t to : .ne~i -Gore i~ i~ l  v.  B a n k ,  4 Jones '  Eq., 2 s ; ;  liciilmcul v. Cunamissione~.~, S1 
N. C., 437; Gufiin v. Tiirboi-o, i S  T. C., 110, cited :\ntI approved, .  

CIVIL ,~C:TIOS tried a t  January Terin, 188'3, of '~C'AKE: Supc- 
rior Court, bcfore Gilnw., .I 

r 7 l!le plaintiE, suiug as tlic treasurer of tlic i-tate of' Sort11 Caro- 
lina, alleged in substnnce as f o l l o ~ ~ s  : 

1. That  the clefelldmt is a corporntiol~ for~netl under the l a w  
of Tirginin 2nd this state, and a portio;l of its linc is locaiecl in 
illis state, and i n  the act of incorporation by the state of T'ir- 
grinin it was enacted that  "all machines, wagons, vehicles and car- 
riages purchased as aforeanid with tllc funds of the co111pnay, a l~t l  
all other works con.;tructe:l under the authority of this act, ant1 
all profits wl~ich shall accrue fronl thc same, shall be vcstecl i n  
the respective shnreholderj of the con~pnnj- forever ill l~roportiori 
to their respective shares, : l i d  the same shall bc deemed pcrsonal 
estate, and shall bc exempt from any public charge or tax what- 
soever." Bu t  the asscnt of the legislature of North Carolina by 
the act of 1830 was givcn to said act, with the csception con- 
tained in the 8th section thereof, "that t l~ i s  act and every pnrt 



O C T O B E R  T E R M ,  1883. 303 

a n d  provision thereof shall be subject to be altered, amended or 
modified by any future legislature as to them shall seem neces- 
sary and proper, except so much thereof as prewribe thc rate of 
compensatio~l or tolls for tmniportation of produce or other com- 
rnodities allowed to the saicl company." 

2. That by the act of 1876-'77, ch. 156, schedule C,  $1, it i i  
enacted: "Every railroad or canal company incorporated under 
the l a w  of this itate, and not liable to a tax upon the property 
of  said company, or the shares therein, shall pay a tax on the 
corporation equal to a tax of one per cent. npon the grois receipts 
of saicl company ; that paid tax *hall he paid scmi-annually, upon 
the firit days of July  awl January, comnieneing upon the first 
day of July,  one t11011santl eight hundred autl seventy-nine; and 
for the purpose of ascertaining the alnonl~t of the same, it shall 
be the duty of the treasurer of said colnpany to render to the 
treasurer of the state, 11nder oath or affirmation, a statement of 
the  amount of gross receipts of <aid company during the prececi- 
ing six months; and if such company shall refuse or fail for a 
period of thirty days after such tax becomes d11e to make return 
o r  pay the Fame, the aniount thereof, as near as can he ascertained 
by the public treasurer, with an adclition of ten pcr cent. thereto, 
shall be collccted for the m e  of the state as other taxes are col- 
lected: provided, that nhen a line of railroad or canal belonging 
to any company liable to this tax lies partly in this state and 
partly in an adjoining qtate or states, the part or share of such 
earnings only shall be subject to the tax as will bc in that pro- 
portion to the whole receipts which the length of the road or 
canal within the limits of the fitate  hall bear to the whole length 
of such road or canal. And in said act it was directed that every 
railroad and canal company, irlcorportltecl under the laws of this 
state and doing business herein and not liable to a tax upon the 
property of said company or the tax before mentioned, shall pay 
a tax of one per cent. upon the actual cash value of every share of 
its capital stock to the treasurer of the state for its use on the first 
day of July,  1877, and each year thereafter with like provisions 
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with regard to the return of statements, tlie enforeenlent of the  
tax and apportionment tl~ereof ~ r l ~ e n  the road lies partly in this 
,tate and partly in an adjoining .tate, as the one annexed to the  
first tax. 

3. Tha t  the qame enactnlents were lilade in tlie crifuing revenue 
Inns, except that in that of' 1881 3 privilcgc tax of twenty-five 
dollar.: per mile per annunl was ~ubit i tutcd in place of the tax 
upon the c3ch value of the shares. 

The plaintiff further alleged that the defendant had failed to 
~iialie the returns required by law and to pay any of the taxes 
iniposed by said qtatutes, and prayed that the defendant be com- 
pelled to make tlie required return of st:rtenicnts and pay the 
taxes wliicll shall be avcrtained to he due. 

The clefendant, adnlitting that the statutes referred to in the 
cxnplaint were correctly cited, denied that they had any applica- 
bility to it. 

The plaintiff tlenlurred to the answer. The  cLonrt -uatainetl 
the demurrer and gave judgment against the clefendant, and the 
def'end:~nt appealed. 

Attorney-General aud John T.Y. G t d m n ,  for plaintiff, 
,lfessrs. L41e~~~~imon & Fuller, for defendant. 

&HE, J. The plaintiff; by I i iq  action, seeks to sal~ject the  
tlefenclant corporation to the payment of certain taxes alleged to 
be clue and owing by clefendant for the years 1877, 1878, 1579 
and 1880, ~mcler the following provisionz of the act of 1876-'77, 
cll. 156, schedule C, $1, and qimilar enactments till 1851 : 

1. '( Every railroad or canal cornl~any incorporated under the 
laws of this state, and not liable to a tax upon the property of 
s2id company, or the shares thereof, shall pay to the state a tax 
on the corporation equal to the s m l  of one per cent. upon the 
gross receipts of said company." 

2. Every railroad and canal company incorporated under the 
lams of this state and doing business lierein, and not liable to a 
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tax upon the property of said conipnny, or  the tax before men- 
tioned iu this section, shall pay a tax of olle per cent. upon the 
actual cash value of every shttre of its capital stock, and i l ~ e  tax 
of twenty-fire dollars per niile per : I I I ~ I U I ~  a3 a pririlege tax, for 
the year 1881, required by the act of 1881, chapter 70, scl~edule 
C', seetion 1, to be paid in lieu of the l a ~ t  tax. 

I n  the charter of thiz conlpsnp there is tlle following esemp- 
tion : "All  machine^, n-agow, vehicles and c~rriqges purchased a-; 
aforesaid with the f'uutls of the company, and all their works con- 
structed ur~tlcr the authority of' this act, ant1 a11 profits ~l-hich 
shall accrue from the same shall I)c vested in the respective share- 
l~oltlers of the company forever, in proportion to their rc.;pective 
shares, and tl~c'snine shall be tlcelned personal c-ti~te, and shall he 
exempt from any public charge or tax whatever." 

It i j  a very broad and ,weeping exemption, and from tile lung 
acquie3ceace of the public authoritk, of thc itcite in its ob+crv- 
mce, it wab t h o ~ g l i t ,  no do~ibt ,  13:- the corpr : i tor~  to be an exenlp- 
tiou from every species of burden upon any taxable subjcct con- 
nected with tlic cmporatioi~. I h t  the lcgriflaturc has scen proper 
to pass the act iniposing a tax on the corporatio~~ equal to the w ~ u  
of one per cent. upon the gro-3 receipt5 of the company. 

T h e  franchise of a corporation, its capital htock, its propcrtj- 
cousisting of' land, nlnchillery, kc. ,  the &ares of the stockholclt~,, 
and the dividends or profit, accruing from the manageme~it of 
the property of tlre corporation, are a11 severally the subject3 of' 
taxation; a d  a tax upon a corporation can only be effected by 
imposing it upon some of these hnhjects; a*, for example, a t ax  
upon tlle property or the capital stock. TYhct~ the tax is impoqed 
directly upon the corporation, it n ~ n s t  be a franchise tax. I t  is 
not a tax on capital ~ tocl i ,  nor i ~ ~ t l i r i d u a l  share-: or profiti, nor 
upon gross receipts, f w  that is here nlaile the measure of the tax. 
Cooley on Taxation, 303. 

I t  is held in Co~nmonwealth v. Lozcell Gcis Light Co., 12 Allen, 
75, that a tax on a corporation of a certain percentage upon the 
escess of the value of its capital stock over a d  above tlre value 
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of its real estate and nlachinery, is a tax upon the franchise. 
Tl'henever a tax, as here, is imposccl upon a corporation directly 
by the legislature and is not assessed hy assesiors, and the amount 
depends on the amount of business transacted by the corporation, 
and the extent to which it has exercised the privileges granted in 
its charter, without reference to the value of its property or the 
nature of the investments made of it, it  is a franchise tax. Bur- 
roughs on Tax., 169. To t ! :~  same effect i, Attorney-General v.  
B a d  of Charlotte, 4 Jonea' Eq., 257. 

I f  this, then, iq :1 tax on the francllise, the defenclant is not 
liable to the tax. I n  Railroad r. Keitl, 13 \Tall., 268, it is held 
that a fracchise is propt!l, "aid of the most valuable kind, a, 
it cannot be taken for pnl)lic use, even with con~penaxtion "; and 
in  Railroad v. Comnzission~rs, 8 1  3. C., 487, this court held that 
the property of this defendant corporation was exempt from tax- 
ation under the provisions of its charter. 

The plaintiff insists that i f  not liable for tire tax to be meas- 
ured by the gross receipts, it i* liable under the other provision 
of the act of 1576-'77, for the tax of one per cent. n p n  the 
actual cash valuc of every 4 a r e  of' its capital stock to be paid to 
the treawrer of thc itate. 

This tax, like the last, ia not to be asseqsed by assessors, btit iq 
required to be paid to the i reasu~cr  of the state upon a compa- 
tation 111ade by hi111 up011 a statement rendered 13~7 the treasurer 
of the conlpany of its assets and liabilities, and iq, upon the 
autllorities cited, LI franchise tax, to ~vilich, as nrc havc shown, 
the defendant is not liable. 

Bnt there is another ground upon which the defendant esapes 
liability to this tax. I t  ib inlpo*d upon the actual cash value of 
every share of its capital stock. It is not a tax upon the capitd 
.;tocl;, but a tax upon every share of the capital stocl;. The capi- 
tal stock and the shares of the capital stocli are very different, 
and each is the subject of distinct taxation. Capital stocli is the 
amonnt subscribed, and the slnres of capita1 qtoclc are the inte- 
gral parts of the c ~ p i t a l  stock, and are owned by t l ~ e  members in 
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proportion to the re5pective a m o ~ ~ n t s  subscribed. Burrough. on 
Taxation, $83. 

By tlic charter of i~~corporation all the property of the corpo- 
ration is v e s t d  in the shareholders of the company in proportiori 
to their respective s l i~ re i ,  ant1 is c-ie~i~pted from any public cllargc 
or  tax;  and where there is a general cwmption of the property 
of a cwporation from taxation. its efect is also to  exempt it5 

stocli in the l i and~  of tllc .toclih~lcl~rq. G O I Y ~ O , ~  r. App~rrl fiz, 
3 How. U .  S. R e p ,  133. 

T11c plaintiff h r t 1 1 e ~  ii~qist- that the coml)any is Iinblc for the 
tax  of' 1881 o;' tn  cnty-five clollnri per mile on its road lyiug iu 
this statc, under the clausr in scheJu!c C, iection one, of the act 
of 1881, nhicll provides that " Every mil road and canal com- 
pany incorporated under the l a m  of this state and doing h i -  
n c ~ s  lierei:] and not liable to a tax upon said company, or the tax 
beforc-mentioned ill this w t i o n ,  41~11 pay a privilegc tax of 
twenty-five ( lo l lar~  per mile per unaum to thT: treasurer of tbc 
state fhr its t13e, on the tic-t  day of July,  I S l l ,  and each rear 
thereafier." 

This, like the other taw3 impoqetl in this section, iq a franchise 
tax. It is paid directly to tlic treasurer, n i thoat  ally a--ewlient by 
assc-ors, and is to be e\timatecl h j  the leilgth of tlic road. Rc- 
side., it is a privilegc tax, a i d  eve9 privilege tax mn5t be a tax 
oa.tlie frauchi-e; for a fi.anclli+c of a private corporation, in it, 
applictttion to a railroncl, is the qwicilege of running it and taking 
Etrc and freight, Rnilrotrtl v. Reid, 1 3  TYall., 264; and being a 
tax on the franclii.c, the compnnj-, by the authority of the decision 
in that case, has the right to clairn iminunity from the tax; and 
this inmuni ty  1mvi11g  beer^ derived from a contr,lct with the state, 
i . ~  secured agaiuit inva4ou hy the constitution of the United 
State.. 

But the clefei~dant is also protected against the cr~forceineilt of' 
these taxes by the cmqtitntion of this date. 

I n  every enlightened government fo~ulded upon principlei of' 
jnstice and  l i l~wty,  it is, 01. o i~ght  to he, a fiu~clamental principle, 
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that in the imposition of taxes for the .upport of tlrc qovernaient, 
the rules of equdity and uniformity drould be .trictly observed; 
for such burdens inlposecl by an; other +tnnclard mutt  inc\ itnhly 
work oppressively upon some portion of the clti~enq. Hence it 
is that, so far a i  me have examinecl, thi, principle, announced in 
varying ternls, has bcen incorpomtetl i i l  tllr constitutions of thc 
several states of' the Union. T l ~ c  p~incliplc na.; evidently in tllc 
contemplation of the framer5 of onr .tatc conititution n l m ~  the; 
fimned that initrnment. 111 article f i re,  ~cction threc, it ii pro- 
viclecl that all real and persolla1 property s11:lll I)c taxed according 
to its true value in money, and all money*, creclitz, inveytments, 
stocks and joint stock companie-, by n u ~ j b ,  1.ule; and \~l l i le  
in the same section it i. c1ecl:trecl that the general a-sembly ma; 
also tax trades, profekons,  franchi-e, :1nd i l~eon~ez,  71 i t l ~ w t  1nen- 
tioning hy n h a t  standard, it nlllzt be prc~ulned that the same rule 
of uniformity n a s  intended to apply totlicm. %ell is the conbtruc- 
tion giver1 hp thi. court in the cn-e of Gntli /~ v. Tozcl~ of Tcr, boro, 
75 N. C'., 119, an(l in the c.n-e tlecicled at  t!iL term of the court, 
IF'ortk~ r. I K  & IT'. Rcrihmrtl, c i d r ,  291, I\ here it i. held, that the 
rnle of uniforniity nay violated by the leAizlation contaillecl in 
schedule C, section ol?e of tile act of lS'T(i-''i'T, beca~1.e one spccicz 
of tax is in~po;ecl 011 one railroLld company x11c1 diif'erent species of 
taxei upon other railroad con~panie~,  tllc " uniforn; rule" requir- 
ing that all personi and ~ o ~ p ~ . a t i o n r  (for corporatio~i- for the pur- 
pose of taxation are per-om) uf tile qanw c h i .  s110111d be taxed 
withont discrimination. Judge C~OLCY, in hi-, norl i  on Tam- 
tion, speaking of' :I 1icen.e or privilege tax a i  I)eing c ~ e n t i a l l y  of 
the same naturc, taFi: "It cannot be >aid to he ~ ~ u e q u a l  because 
r c a c h i ~ ~ g  one occupation only, if i t  i* to reach a11 who follow that. 
Let  it rcacll all of a rltrss, either of per-on, or things, it matters 
not whether those included in it be one or many, or n hether they 
reside in one particular locality or are .tattered all over the state?" 

And  i n  Burroughs on Taxation i t  is laid don-n that \vhen the 
provisions (of a constitution) are held to apply to privileges, the 
tax  is held to be invalid, unle-s, a. in the case of property, it 
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extends to t l ~ e  \rliolc itate or di.trict, and applies to a11 of the 
class to hich thc tax appliei. 

But  the main ol?jection to the coi~stitutionalitp of these statutes 
founded upon a ~ io ln t ion  of the rule of uniformity if, that  the 
taxes imposed up~111 the co~l)or:ltions designated in schedule C 
arc to 1)c a - v w d  by :1 different mode of assessmeilt from other 
corporationi in the ~ t a t e  of the w n e  class not mentioned in the 
schedule. @ 

The  pro\ ision in our ~ t a t e  conititution, n i th  regard to equality 
and uniformity of ta\ntion, \ \as copied from the conititution of 
Ohio; and in that itatc it 11aq heeu held that " taxing is required 
to be by a unifbrtn rule, that i., hy one and the same unvarying 
.tandard. Ta&g I)! a uniform rule requi~es uniformity not 
only in the rnle of taut ion ,  h i t  a l w  uniformity in the mode of 
as-esme~lt  11pon the taxable \.,ilrlntion. Uniformity in taxing 
implie.; uniformity ill tlle burden of taxation, and the equality 
of bnrtlen cmnot cxi-t n i thont  ~~n i fo rmi ty  in the modc of asses-  
merit as ne l l  as in the rate of t:lsation. Bunk  of Colzmbvs v. 
I3nes) 3 Ohio St. Rcp., 1. 

Before c o ~ ~ c l u c l i ~ ~ g  thi. ol)inion, 't nlay be proper to observe 
that we llnre not o\erlooI;cd the act of 1881, ch. 116, repealing 
a11 e ~ c m p t i o n ~  of' t3xntiotl coutaiue(l ill act5 of incorporatioll 
granted before or -iucc the 4th of July,  1868. 

Thiq :let could not have the c f k t  of subjecting thi-5 corporation 
to the taxes imposed prior to the paqiaqe of the act. Such a 
construction ~von ld  be giving to the repealing act n retroactive 
operation, a i d  would ha re  tlic effcct of' impairing, Ly relation, 
the obligation of the contract n it11 the state, and interfering with 
the rested right. of the corporatort. The  rule, well 
establislied in the con~truction of statutes, is, that they are not to 
have a retronctire effert $0 3'; to iinpair p r ~ r i o u 4 y  acquired rights. 
Potter'. Dn arris Statuttq, 16'3, note 9, and authorities there 
cited. 

But tlie act of l h b l  nould  have had the effect of subjecting 
the corporation to thi. tax of tncnty-five dollars per mile, pro- 
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vided in schedule C of that act, except for the constitutionnl ol~jjec- 
tion hercinhefore disc~issed a i d  clecirled. 

O L I ~  opinion is the demurrer cannot be suqtained, the judgment 
of tllc superior court i* reversed, and the defendant recovers costs. 

Error. Reversed. 

See H y l l a l ~ u ~  i n  jirecetling case 

CIVIL ACTION tried at Janrlnry Term, 1882, of I 1 7 ~ i ~ ; ~  Snpc- 
rior Court, before Gilmer, J 

The  plaintiff's demurrer to the tlcfendai~t'b ana\Ter \\as sos- 
tniaecl by the court, and the dcfcncla~~t appealed. 

ASHE, J. Thc facts and the pleatl iag~ are 50 identied with those 
of Ii'orth v. Petersbzr~g flailroad Co., cmte, 301, that we tlecm i t  
uiin~cessary to go into a11 extended v i c ~ ~  of the case. To do so 
woulcl orlly be to reiterate the opinion e.iprc+ed in that caw. 
IVe therefore refer to the opinion in tli:tt cncc a9 our de~ision in  
this C ~ S C .  Fo r  the reawns there given, the tlemurrer in t11i.i case 
muit  he overruled. Judgnieiit of the court 112low reversed, and 
costs a n  ardecl to defendant. 

Error. Rever+ed. 
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PHIFER & McEEE r. C.IIZOLIN.1 CENTRALSRAILJVAY COM(.IPAXY. 

Railroaris- Conzn~on C~i~~rie,-s--\~egli~e~zce-D~~~~xc~~es-Bil oj' 
Lading, st+ulntiom in. 

1. A stipulation in a bill of lading, given by one of an associated through line 
of common carriers to transport goods beyond its o n n  line, to the eflect 
thxt if clanmgc t3 the goods be sustained by the  shipper, that company 
alone in whose custody tlie goods were at  the time of tlie loss shall be 
answerable, is s reasonable one and ccnsistent with public policy; and 
the shipper who accepts i t  is bound by its terms : ~ n d  conditions, whether 
h e  rends i t  o r  not. 

3. Qz~ter-As to the estent  of liability of conlnion c a ~ r i e r s  by sea, and how 
fiir the salne has been modified by act of Congress, which exempt5 the 
owner of a vrssel f r o n ~  responsibility by reason of fire on board ship, 
unless caused by the negligence of suc11 owner. 

3. T h e  stipulation fur esen~pt ion  from responsibility Innst be just and reason- 
able in  the eye of the law, and hence i t  is not Iawfrll to so stipulnte for the 
negligence of t l ~ e  carrier or  its agents. 

4. T h e  facts of this case do not slio\v :I copnr t~~ersh ip ,  brlt merely an associn- 
tion between the lines of road-each ulidertalting to transport freight 
d e l y  over its ow11 road and to act as an agent in forwartling the same to 
tlie nes t  conuecting road. 

(L in t l ley  r. Rcti/~.oud, $8 S. C., 5 4 i ;  Phillips r. Rrtih~octti, 78 S. C., 2'31, cited 
and approved). 

CIVIT, A(TIOS tried at Fa11 Term, 1882, of LIXCOLX Superior 
Court, befhre Gmccs, S. 

The  defendant appcaletl fkom the jndgmcut of the court below. 

~ M I T H  C. ?J, The plaintiff,, in t l ~ e  nionth of ~eptembt 'r ,  1880, 
placctl in the custody of the defe~lclaut company a t  Li~~colnton,  for 
transportation over its and the asiociate roads and line of steamers, 
forming  hat is lino\vn a6 the '. Seaboard AGr-T-iiile," and delivery 
to H o p l i i ~ ~ s ,  Dwight & Co., con4gnees a t  Kew Yorli, in cljffcr- 
eut lots, eighteen bales of cotton, taking a t  each time receipts or 
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bills of lading, of one of which the following is a ropy, the 
others in all esvmtinl respects being similar: 

~ A I ~ o L T ~ A  CENTRAL RAILWAY COMPAKY, 
LINCOTJT~N, N. C., September 25, 1880. 

ilieceived of Phifer & McRee, for transportation at company's 
convenience, as per marks and directions herein given, subject to 
thc conditions stated upon this receipt, and to which, by the 
acceptance thereof the shipper x.jscnts, the following described 
bales of cotto~l: 

-- -- 

To be shipped via S. A. L. 
A t  through ratc of $2.90 per bale. 

-- , Agent. 

On the reverse side of the receipt, among other printed condi- 
~ ~ O I I R ,  W:W one in tl~cse worcls: 

(( I t  is further stipulated and agreed that in case of any 1085, 
detriment or clamage done to, or sustained by, any of the prop- 
erty herein receipted for during smh transportation, whereby any 
legal liability or respoi~sibility shall or may be incurred, that 
con~panp alone shall be arlsweralde therefor in whose actual cus- 
tody the same may be 'it the time of the happening of such loss, 
detriment or damage; and the carrier so liable shall have the 
benefit of any iosoraucc that may hare been upon or on account 
of wid goods." 
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" I'\'~TI~E.-III accepting this bill of lading, the shipper or  other 
agent of the property carried espresily accepts and agrees to all 
its stipulations, exceptions ancl conditions." 

I t  was shown and not controverted on the trial (if illdeed such 
is not admittctl in the p p e r  bearing the iignature of the respec- 
tive counsel ant1 set out in tlie tranwript) that the goods were 
safely carried over the road of the tlefelidant ancl delivered to 
tlle c o ~ ~ i p a ~  n hose road next connecth \ \  it11 that of tlic defen- 
dant, and for1113 part of the line of the a>-ociated conipanies 
tleiig~iatecl b -  the iliitial letters "S. -1. L." 011 the receipt, and 
that  thence they n ere :dqo safely tmn-ported and delivered to the 
Old  Dominion Stenmqliip Company, the last link in the c h i n  of 
commuuication, and nere  b ~ i r ~ i e d  nhi le  on Imard of one of its 
steamers. 

The complaint, contaiaing t n o  causes of action, cliargei in tlw 
first that the defendant, as a co~mnon carrier, for a valuable con- 
sideration contracted to carry the mtton from Lincolntoa to S e n  
Tor l i  over it5 on11 and tlie line, of other companiei, uiiilg tlle 
latter as ageucies of it< o u n  for thi, 1,nrpose; and in tlic secoiid, 
t ha t  the defendant, a- one of' a partner-hip asociation of co111- 
inon carriers, formed by it.elf and the Raleigh ck , iugu+a Air- 
Line Railroad, the Raleigh & Gaston Railroad, the Seaboard c! 

Roanoke Railroad and tlie Old Dominion Steamship Cornpan!-, 
and con\titnting thc SEABOARD AIR-LIXE, 011 behalf of all 
undertook ant1 ngreecl to convey the cotton safely along and over 
the elltire route to its terniinuz in S c v  Torl;. 

One of the plaintiff! testified to hi, liaving acceptecl tlic bill 
of' lacling after learning tlic charge of carriage, hut did not read 
it nor give a w n t  to its conditioni, except by accepting it, and 
clid not lmow what they ncre  until after the cotton na ,  burned. 

One 11. Duke, for the defendant, -tateil that lie made no con- 
tract for tranqportntion other than in the hill of lading, and that  
wlien tlie firit one was taken out hy the plaintiff' hIcHee, witness 
aikcd him if he liad lead it, to n liicii lie replied: " S o ,  he had 
not; it T V ~ S  no ntp, as he noulcl never get hit pay, a, it  did not 



314 I S  THE SUPRERIE COURT 

amonnt to anything any ~ iay , "  and that the plaintif7 had filled 
up  one of tlle blnnlis in hi4 on11 handwriting, as he had before 
in the bills issued to other,. I t  is needless to set out more of t he  
evidence in the vie- n e take of the appeal. 

I n  whichever capacity the defendant entered illto the contract 
of carriage, aisuming an individual or partnerihip obligation, i t  
is oubide of the coniinon law liability attachii~g to comnion car- 
riers over their o l ~  n line,, a d  has it< force in the te rns  and 
conditions of a special contrxrt, and the plaintiff's must abide by 
~ i i c h  of them as are reawnable in themselve. and not repugnant 
to p11blic policy. 

T h e  condition entering into the contract, a d  to nhich the 
plaintiff; acceded hy receiving the bill of lading, and to \!hi& 
their attention iq called by an entry on thc face of the papcr is, 
that in case of loss the plaiutiffs ni l1 look alone to the carrier t o  
whose ~legligel~ce thc loss i b  oning for c o n l p e a d o n  in damages. 
T h e  plzintiffs accept this conciitioii, nhicll places thcni in the 
same relations t o ~ ~ a r d s  the ceparate carriels, atsociatecl to form a 
through line, and relieve s h i p l ~ r .  of the neceisity of llaviiig 
fornarding agent, at each connecting point v i th  incre~scd 
expense, delay and a n n o p ~ ~ e  incident thereto, a i  if no such con- 
nection had becn niade mlong the zeveral companies. I n  the  
latter case the shippers nould be compellet1 to seek redress from 
the carrier in default, and the wme remedies are rc3erved to them 
again-t the heveral coinpanieq united ill fhrnling a continuo:li 
line. Such an arrangement, sccwes manif'eit adrantagcs to %hip- 
pers, and it does not ieem to 11s ~ ~ ~ l r e d ~ o i i a b l e  that  the! yhould bc 
required to hold each carrier only wipon~it) le for lo- from i t i  
negligence and omissions and not one for another, and this is all 
that  the clause recitcil undertake, to accoaipli-11. I t  is livt a 
case of notice, but  of contract ; and the cases wherein the con- 
troversy has been, whether it ha5 heel1 brought to the linonledge 
of a part? sending off his goods or not, have no application, 
since transportatio~i iq undertaken on thc face of the receipt, 
"subject to the conditioni stated upon thiq receipt " and contained 
on the reversed side. 
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-- --- 
PHIFER 1'. 1% \ I L K O A D .  

Soile of the strillgent liabilities imposed by the common law 
are relaxed, a i d  ~ i o  company in the association is, by this provis- 
ion, absolved fi-oin them, where, by re~liissness or negligence of 
its own, detriment lias come to t l ~ c  goods in its custody and care. 
I t s  only effect is to protect each from the consequences of the 
acts and neglects of the others, whea it has f a i t l i f~dy  performed 
its ow11 individual duty. The agreenleut with the shipper is to 
convey over its own road ant1 deliver to the next in conuection, 
and thus eacll one receivii~g stipnlates to do, until the tlelivery to 
the last, and for tliese advantages lie agrees to looli only to the 
one in default for redress. 

Such was the undcifa1;ing in  the bill of 1acli11g issued to the 
plaintiff in Limilry v. 1 2 d r o ~ l ,  88 S. C., 517. 

Is, then, this provision consistent with public policy and valid? 
If it is not, and the same liability n-11ich t l ~ c  de fe~~dan t  incurs in 
conveying goods over its own road attaches to it still until the 
goods arrive at the point of destination mil then only cmses, the 
piaintiffs can recover ; if not, t l ~ e y  f i~i l  in the action. 

TTc do nc~t propose to inquire to what extent the liability of 
coinmon carriers by pea l ~ n s  bee11 modified by the act of Congress, 
\vhich exempts the owr~er of vessels fiom responsibility for loss 
'( by reason or means of ally fire l~appening to or on board the 
vessel, unles.; such fire is caused bj- the design or negligence of 
such owner," V. S. Rev. Stat., &US2 2; nor whether the burden 
of showing that the fire m s  not the result of d e i g n  or neglect 
rests upon thc owner \\.!~o seeks exculpation under its provisions. 
This quebtion will a r k  if ail actiou be brought agninut the stenm- 
boat company, hut its solution is not pertinent to the present 
inq~liry.  

?Te arc clearly of opinion tiiat such limitation is both Iawfr~i 
and rensonalJe; perllaps inclispl~~sablc to the forn~ation o f  long 
tliro~igh routes of tra~~sportat ion,  wllici~ so greatly promote the 
public convenience. 111 the al~sencc of such extended lines the 
ship1)er worlld hc forced to provide forwarding agencies at all 
connecting p i n k ,  which, i n  the association, constituent com- 



316 I X  THE SUPREME COURT. 

panics tlleruselves undertake for I~inl, witlio~it impairing any of 
his just rights to hold cach swxesaive carrier up  to the full 
measure of its respottsibility . 

I t  is well settled that no conditions in a comrnon carrier's bill 
of lading can be allowed to exempt it from liability for losses 
occasioned by the negligence or ~nismanagement of its own 
servants and enlployees; fc;r protwtion agaiiist sr~ch injr~ries is a 
duty inseparable from their occopation :IS public agencies. This 
responsibility cannot be avoided, and :I stipulation to this efYect 
will not be enforced against such :IS may require their services, 
even when by reference inserted in the contract of tlxnsportation, 
the parties to it in this re~pect  not standing upon equal footing. 

Amidst varying aqjudications upon the extent to nhich co111- 
moil carriers may liniit tlleir liabilities hy special agreement, n e  
are disposed to accept the gnidance of tllose made in the supreme 
conrt of the Ut?itcd States, not only because of the great learn- 
ing attd ability of the judge5 who constitute it, I ~ u t  that there 
onght to be uniformity in the law and its administration in all 
the states, and inter-state and local coinnlerce ought to be settled 
upon n permanent and well uuderstood loasii. TJ'c shall, there- 
fore, seek iustruction from that source to aid in firriving a t  a 
satisfiactory concl~~sion as to the question non- before us. 

Mr.  Jasticr FIELD r ~ t r ~ a r l i s  in  reference to such special limi- 
tations: -'TIilierc such stipulation is made and it does not cover 
losses from negligence or ~niscontluct. we can perceive nu juit 
reason f i ~ r  refusing its recognition and enforcerilelit." kTorl; CO. 
v. Railroad, 3 Wall., 113. 

So in Bailroad v. illnnzlSactLI,.illSlucti Co., 16 Wall., 328, M r .  
Justice D ~ r r s  say,: "Whether a carrier, when cllargcd upon 
his common law responsibility, can discharge h in~ic l f  from it by 
special contract is not an  open question since the cases of h v i -  
gation Co. v. Bad,  G How., 344, and 170rl; Co. v. Railroad, 3 
Wall., 113. I n  hoth these cases the right of the carrier to 
restrict or diminish his general liability Ly special contract, 
wllicll does riot cover losses by negligence or nlisconduct, re- 
ceived thc sanction of this court." 
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After a f ~ d l  and ela\m:lte cxa~nination of the authorities, Mr. 
,Ju.tice BRADLEY announcei the result in t l~esc n ords : 

1. '' A common carrier cannot lawfiilly stipu1,ltc for escmp- 
tion from ies~~onsi1:ility uliere such exemption is not just and 
reasonable in the eye nf the law. 

2. " I t  is not just and reasoilable in the eye of' the law for a 
common carrier to stipulate for exemption from responsibility 
for the negligeace of himself or his agents." 

I n  reference to such a p v i s i o n  :is that reiietl on a3 a tlefence 
to the present action, the court uqe this language in Rnilroar? v. 
Jfc~nufcict t c ~ i n y  C'o., S Z L ~ I " ~ ~  : 

" I t  i i  unfhrtunate for the interest, of comnierce that there is 
:my diversity of ol)inion on snch a subject, e-pecially in thiz 
country; hut the rule that holdi the carrier only liable to the 
extent of hi\ own rontc and for the cafe storage and dclirery to tlle 
nes t  carrier, i- ill it-elf so j u v t  altd iwsor iabk  thrit z ~ c  do not I ~ e a i -  
tcile to gice it o w  snwtion." 

But  n e  arc relieved fro111 the necessity of n prolonged discus- 
-ion of the mattcr b -  a recent decisiori in :I caae so appropriate to 
our own, that we 4iall refer to it in qome detai1--,l~yl~icl~ v. Rail- 
m n d ,  107, U. S. Rep. 102 : 

Tllc plaintiff delivered to the clefe'eadaut a coqx~ration formccl 
ill , \ licl~jgln, the te,*iizini of uhooe road n w c  at Chicago and 
Detroit, a lot of cattle to be conveyed to Philadelphia, in order 
to n hich they had to pa.s over other connecting roads. The  bill 
of l :~c I i~~g  which he took n a. in the following form : 

1I1c HIGAS CESTKAI, R a ~ ~ , n o a n  COMPASY. 
CHICAGO STATIOX, Sov. 7 ,  1877. 

Received from Paris  Jlyricli in apparent good order, consigned 
order Paris Myrick; notif'v J. & SIT. Rhlier, Philadelphia, Pa.  

ARIC1,ES. I ITEIGHT OR MEASURE. 

Two hundred and two (202) i 250,000. 
cattle. 
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*4dvance charges $1 1.00. Xarlierl and clejcribed a i  above 
a 1011 (contents a11c1 n l u e  otherwise unknown), for the transport t' 

hy the RIichigrul Central r a i l rod  conlpally to the narehouse at 
TT'M. GEAGAX, Agcllt. 

011 the margii~ n-as thit : 
" ~ c i ~ ; c ~ . - - S e e  rules of trany)ortatioii on the bacli heren5 

E s e  separate rrceipts fbr each consignment." 
011 thc back vere  the printcci rules, of \vilic:h the eleventh was 

in these terms : 
"Goods or property cousigned to any place off the company',3 

roacl, or ally poilit or place beyond the termini, vi l l  be sent for- 
ward by n carrier or freighta~an,  n-here thew arc si1c11, in the 
~ ~ s n a l  manner, the company acting, for the pnrlmse of delivery 
to such carrier, as the agent of' the  consigncir or consignee, aud 
i ~ o t  a5 carrier." 

' ( T h e  compafiy will not be liable or r e ~ p o n ~ i b l e  for any lo+ 
clamage or injury to the property after the same shall liavc bcf11 
ient fro111 any ~r are11ou.e or station of the company." 

T h e  default impntecl nns in the wrongful delivery of the cat- 
tle after their arrival in I'hilndelpbia, and the circuit court na, 
asked to charge the jury that, as the road of the receiving com- 
pany termi~~ates  at  Detroit, the defendant was not booncl, in the 
abqence of n special eoi~tract, to trmsport the cdttle beyond such 
teriuiaal p o i ~ ~ t ,  and that the receipt of freight for a point beyond, 
a d  an agrcemeat for a thr0~1g11 freight did not of themselve; 
establish such a contract. 

This  was refnqed, and the jury were directed that the receipt, 
termed a bill of' ladil~p, under thc circumstances in hich it -\va, 
made, mas n through contract, whereby the defendant agreed to 
t r a n y o r t  the cattle named in it fro111 Chicago tu Philadelphia. 

F o r  thi, a ~ s i g n d  error, the ca+e n a s  reinovcd to the supreme 
court and the ruling r e v e r 4 .  

Delivering the opinion of the comt, Mr.  Justicc FIELD 
declares the  la^^- to be this: 

"A railroad company iq a carrier of goods for the prrblic, aud 
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aq suclh, is b o u ~ d  to carry qafelp whatever goods are entrusted to 
it for tranqportation within the course of its bwineqs to the end 
of its route, and then deposit them i n  a suitablc place for their 
owners or consignee;. I f  the road of the company connects 
with other road%, and goods are received for tranqportation I~eyond 
the  termin:~tio:i of its o n n  line, there is superadded to its dtlty 
as a conimon carrier, that of a fornartler by the connecting line, 
tha t  is, to deliver safely tlic goods to such line. the next carrier 
on  the route beyond. This fornarding duty arises from the obli- 
gation implied in taking the goods for a point beyond its line. 
T h e  common law imposes no greater duty than thii. I f  morc is 
expected from the company receiving tlic ~li ipmcnt,  there must 
be a special ngrccnient for it." 

T h e  a+sociation formed by different carricrs of connecting 
roads for the conveyance of freight along the constituted line, 
m d  the apportionn~ent of a single freight charge nmong them, 
nothing more appearing, merely imposts upon each the tluty to 
hmspor t  safely over its own ~ o a d  and dclivcr to its successor, and 
a separate accountability is thuq asxmcil by any one through 
whose negligence injury may be sustained. 

If, indeed, t l ~ e  co-operative association, for a common purpose, 
sl~oulcl proceed $0 i'ar as to constitute partuership relation5 between 
them a n d  others, based upou a separate liability in each of the 
constituent members for its own acts and omissions, and not of all 
the acts and oulissio~~s of any onc, ant1 tllis S I I O U I ~  enter as a 
stipulation in the contl.act of the sl~ipper, we cannot see why i t  
should not have all the obligatory force in limiting general 
responsibility as if the arrangement did not make a copartnership, 
under the rulings to whicll references have been made. As tllc 
undertaking is for safe carriage beyond the road of the receiving 
carrier, a n d  outside tile obligation imposed by common3 law, i t  
must, in its nature, bc snsceptible of sucll modifications a r d  re- 
strictions as are just and reasonal~lc, and not forbidden by public 
policy; and such, upon arlthmity, is the condition underlying the 
contract wit11 the plaintif%. I f  any further consideration for the 
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exenlption were necessary, and we think none was necessary out- 
side of the contract itself, it will be found in the increased facili- 
ties and lesselled expense received by the shipper i n  t l ~ e  trans- 
mission of his goods to a distant destination, requiring several 
lines to be traversed by nmans of such an arrangement among 
the carriers. Philips v. Raiirond, 78 N. C., 291; Lilzclley v. 
Rnilror~tl, 88 N. C., 547. 

But  we do not see i n  the testimony reported evidence of the  
formation of a copartnership or of anything more than an  asso- 
ciation, whereby, for convenience, each undertakes not only to 
carry over its own road, but  to act as a forwarding agemy from 
its teriizinus to the next connecting road, soch as existed in the  
case of 2lfyr.iek v. Railroc~d, supm. 

If ,  on the other hand, the defendant aisumed the duty and 
ngreed to convey and deliver the cotton i n  New York, it mas by 
virtue of a special contract, into whioh entered the element of its 
non-liability for clanlpge sustained while the goods were in  the  
custody of other companies. 

Thc court erred in permitting the jury to eliminate the pro- 
vision from a contract of which it formed n part, upon the ground 
that it was not in force unless read by or known to the plaintig?, 
or to one of them, though the receipt upon its face directed atten- 
tion to the conditions, and it was their own fault if they failed 
to look a t  then]. Certainly this inattention of the plaintif& can 
not change the t e r n ~ s  of the agreement to the prejudice of the  
defendant, and deprive it of a defence under it. 

F o r  the erroneo~ls riilings against the defendant the verdict 
must be set aside and a new trial awarded, and i t  i? so adjudged. 
Let  this be certified. 

Error. Venire de novo. 
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1. A copy of n grant from the regi.terls oflice, wliicli nffirmati\ely s i row that 
i t  was issued tinder the gwnt seal i)f the state is ntlmissible in evidence, 
though the reqistry does not show the itnpress of the se:rl, or scroll to 
indicate it. 

2. IT11ile the seal in sncli cn.e may Ire necessary to :r;~tlienticatc the grant. 
yet it will he ass!in~etl that it was affixed as the  laiv req~lires. 

3. -1 party, tiirortgli his tenant, is p,. i~i la j ; ! c i e  !he n ~ n e r  of tlic land, in  the 
absence of o t l ~ c r  evidence, :wd is entitlkd to recover tlamngei done to his 
posseswry rip11 is. 

4. \There n railroad conrpaoy permit .  dl.?- grass or  le;~\-es or o t l ~ e r  con~busti- 
ble ruhbisl~ to ren~nin  nea r  its t~xclc, and the s:une take tire from ignited 
sparks emitted from one of its ioconlotivcs wliicll Iinci no spark-arrester, 
and the fire is tlieveby con~rnunicate~l to the ~rl:~intiff 's adjoining land, 
destroying timber, Bc. ; I!eld,  that the injury 1.cs11lttt1 fro111 the negliyence 
of the defendant conipany. 

5. T h e  negligence is presnmed from the facts proved in this case, and the bur- 
den is ~ ipon  the defendant to show that the locomotive 1v:ts provided with 
the usual and proper appliances to avoid injury from the escape of Iiurn- 
ing sparks, and that there was n o  fault on the linrt of those managing t h e  
train. 

6. I n  s n c l ~  a case, no contributory negligence c x : ~  be irnp!~tetl to tlic plainti? 
the injury being done to land and " t h e  same condition of things " esist- 
1ng. 

7. I t  was negligence to permit the infiarnmable material in which the fire begun, 
to remain so near the  cornpan>-'s track and liable to ignite from en~ittetl 
sparks. 

8. T h e  defendant conipnny is liable for the consrqlienec.s of rnismanagenieut 
of a train in c h a ~ g e  of the eniployees of another corripnny using i t i  t rark 
with defendant's knowledge and conaent. 

9. T h e  suggestion that the complaint doe5 no1 disclose a cause of action, in 
that, i t  does not negative concorring negligence in the plaintiff, has  no 
force; the  injury is to land and no agency of the plaintiff could have 
averted it. 

21 
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10. Remarks of the court in  Owens v. Railrocld, 88 S. C., 502, to tile effect 
that the defendant must show concurring i ie~l igence in the plaintiff, 
approved. 

r C c ~ n d i e ~  v. Luiz~$~~cl ,  4 Dev. 6: Rat., 407; Clark v. Diggs, 6 Ired., 159 ; JleLecm 
v. C/ti.sholm, 64 S. C., 323 ; St,x'ckktnd v. Dmughctn, SS K .  C., 313 ; Buf- 
,in v. Ocerby, Ib. ,  369, and cases cited ; Osborize v. Balleur, 12 Ired., 373 ; 
Lamb v. Swuin, 3 Jones, 370; Ellis v. Railroad, 2 Ired., 135; Herring v. 
Ruilroctd, 10 Ired., 402; Scott v. Rnilroud, 4 Jones, 432; A a d e ~ s o n  v. 9 e c m -  
iocct, 6 1  K. C., 399 ; Doggelt v. Bciilroctd, $1 K. C., 459; Dwl~crm v. Rail- 
I ~ U I ~ C ~ ,  52 3. C., 3.52 ; T r o d e ~  v. Raibvad ,  74 T\'. C., 377; O~oens r. Rui l -  
~ m c l ,  SY K. C., 502 ; cited and approved). 

CIVIL ACTIOX tried kit Spring Term, 4883, of RI~.HMOKD 
Superior Court, before MacRr_re, J. 

The  defendant conlpany nppcaled from the judgment of the 
court below. 

Jlcssrs. J. D. Xluw and BUT-u:ell, TVulker R. Tillett, for plaintiff: 
Xcs.srs. Fuller & Snow,  for defendant. 

~ M I T H ,  C. J. This action is to recover compensation in dam- 
ages for the destruction of t i n~ber  and other injury done to the 
plaintiff's land from fire, alleged to have been cominunicatecl by 
sparBs escaping from the sn1ol;e-stack of an engine running on the 
defendant's road, in the month of March, 1878. Three issues 
extracted from the pleadings mere submitted to and passed on by 
thc  jury. 

1. I s  the plaintiff the owner of the land described in the corn- 
plaint ? 

2. Did the clefendant negligently bet fire to the timhcr on the 
land, and thereby dan~age the sanle? 

3. I f  so, what are the plaintiE7s damages? 
The jury answered the two first inquiries in the a%rma- 

tive, and, responding to the latter, assessed the damages at three 
thousand seven h~mdred and forty dollars. 

I11 order to show title in the plaintiff to the injured land, ~vhich 
was then in possession of one D. x. Canleron, a tenaut of the 
phintiff under n Iease of' one Scar, and a t  the time of the fire 
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engaged in ~nalcing turpentine, he introduced copies duly certi- 
fied from the registry of deed< of t n o  grant? from the state, onc 
dated in February, 185-2, and conveying six t h o u w ~ d  five hnntlred 
acre3 to J. P. Leak, the other dated in 31ay of' the fame year, 
conreying eiglit hundred arid fifty acre% to one Freeman, mcl 
ihowed a deed from F r e e ~ l ~ a n  to Ideali for tile latter tract, and 
then a ileecl from thc latter conveying both tracts to tlic plaintiff; 
thcte being the lands described in the complaint. 

The  defendaut's counsel objected to the adn~ission of' copie~ of 
tlir grants, because upon nu inspectioll of the rcgiktry, no impres. 
of the great ceal of the qtnte and no .troll or figorc to indicate 
its prc~eencc nerc fount1 wit11 th:: registratio~l. Tile court over- 
ruled the objection and pernlitted the copies to be rend. Tile 
exception to this ruliug iq t l ~ e  first 1)reqented in the record that 
rey uiras csamioation. 

1. The  earlier grant, as co1)ied on the  register',^ book, the other 
differing in thiq particular only in date, con tn i~s  the following 
co~lcluding clause : 
"I11 testimony whe~cof, 31e have caused theie, our letters, to 

be ~naile patent, and our. p e c c t  secll to br l~ereunto nf ixed.  
W i t ~ e s s ,  D'ivid S ,  Reid, our Governor, a t  Raleigh, the 1 7 t h  day 
of February, in  the iSt11 year of Independence, and ill the year 
of ollr Lord  one t h o ~ ~ s ~ t n d  ciqht l i u ~ d r e d  aud fifty-four. 

DAT'ID S. R E I D .  
By command : 

T V x  HILL, Secretary of State. 
Recorded in the S~cretary 's  office. 

W a f .  HILL, Secretary." 
I t  thus affirn~ntirely :1111)ears that the grants werc iswed under 

the great seal, a d  this is shown i n  the registration. As the pur- 
pose of requiring rcgistrntiwi is to give notice of the terms of 
the deed, and this is fully accompljshed i n  the registry, we can 

,see no reason why some scroll or attempted imitation of the form 
of the seal should IE  required in addition to the words spoken 
in the grant. Tile registry fnrnishes :111 the information that 
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could 1)e derived froni an esaulinntion of the origi~lal, as Loth 
utter one and the same language. 

2. I f  in c011struing the several iectioua r ~ l a t i n g  to grants ant1 
the seal of the state, found ia the I i r v i 4  Cotlc, ch. 32, 518, 
am1 ch. 42, ~ $ 2 ' 2  and 24, tltc sen1 is 11eces-ary i n  authenticating 
the grant, it will he as511med to li:~\ e been :iffxetl, :IQ the la\\ 
requires, since certified copic~, aud even :~iiitr:~cts fronl the secre- 
tary's office, not showing the plesenee of tec wal, arc a d m i 4 b l e  
i n  evitlence. C c ~ d c r  v. Luixj'o~cl, 4 Dcv. c t  B'lt., 307; Cinrke 
r. Dlyys, G Ired., 150; JfcLenn v. Chi.d~obn, 64 S. C., 328; 
Low v. IIat-bill, S7 LU. C., 233;  A 9 t ~ ' i ~ k k m d  v. J)im~ghc~n, 85 S. 
C., 313; Tolson V. &inor, 83 3. C., 233. 

But  110 harm Iias comc to the defendant by the reception of 
the copies of the grants, ~ incc ,  ui~iler tlie deed from Leak, the 
plaintiff \ m i  in la\\. in possccsion tlirough his teaant of all the 
land therein dcwibcrl up to the bounclarie., and, in the ahhence 
of other evidence,pr.ima ,fcicic the onne r ;  :tnd he may recover 
for all tlie dam:ige done to his 110-iev)ry a n d  proprietary rights. 
Jct~lisol~ v. Comnzissioiws, 1 Dev. & Bat., 177;  Rtcfix v. Ocet by, 
88 N. C., 369;  Osbomc v. Baller~,  1 2  Iretl, 373; Lamb v. 
is'wai,,, 2 Joneh, 870. 

The  other exceptions are to in-truction. a;lied for the defen- 
dant and refurcd, and to  tho^ given to tlie jury instead, opon 
the testimony of the witnesm. Without stating the cvidcncr, 
i n  rlntlecessnrp detail, relating to tlle origiu of the fire, i t  ma5 
shonn on the trial that two trains of cars, the latter, if' not both, 
belongiog to the Central raiload conipanp, passed over 
the track of the defendant's roatl on the clap of the conflagra- 
tion i n  the afternoon, and that shortly after the passing of the 
last train a fire was discovered, some 15 or 20 feet from the end 
of the cross-ties and on the land appropriated to t l ~ e  defel~dant 
for right of way, burning the grass a d  leaves tlint were there 
collected and were dry  and inflamniable. Efforts were made to 
put i t  out that a t  first appeared to be suceessfiil, but  the wind 
fanned the flames until they reached and swept over, with uncon 
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trollable fury, froni 200 to 200 acres of the  plaintii-f's lantl, con- 
s u m i n g  and injuring the  t imber  thereou nut1 (ioiiiggreat damage  
thcreto. 

I t  was in proof tha t  tlie la-t traiu inoving over the road, f rom 
n-hicli the  fire is supposed t o  liave 1)roceeded i n  ignited sparks  
falling u p o ~ r  tl!e d r y  :lilt1 con~hust ible  mlterial near the  track, 
belonged to the C'aroli~ln Cvntrnl r:~ilroad company, and was 
managed excln.sively I)!- i ts o f f i c c ~  and agents. There  were n o  
business relatiolls bettveeu it :111c1 the defendant, 2nd it  was using 
t h e  defentlnnt's road on this occasion wit!] its permission, or, i n  
t h e  language of' one  of tlle \vitucsses, "by  co~irtesy." 

T h e r e  was no ioquiry madc of  thc cngiueer of' this train, \\,hen 
examined as n ~yitness, a d  nu iuformation estractcd from t h e  
testinlony of any one, as  to  the  c a r e f ~ d  manage~ncnt  of this train 
on t h a t  occasion, o r  that  the  smoke-stac!i of the  engine was pro- 
vided with :] sufficient spark-arrester,  ur otller modern nppliaiwe, 
to  guard against t h e  cmissio~l of large and dangerous sparl;~, while 
it  n.as sliown t h a t  con ihu~t ib le  rubl)ish, consistiog of d r y  grass  
a n d  leavcs, had acc~imulatecl near t h e  defendant's tr:lck. 

Up011 this  general surilnlary of  t h e  testimony, sufficient to pre-  
sent  t h e  questions of l aw involved in t h e  illstructions re f~~sec l  a n d  
given, thong11 i t  \;.as fal l  and  lninute in ref'erence to  the  first dis- 
covery of' t h e  fire, i ts rapid spreatl 2nd devastation, and t h e  inef- 
fectual efforts nlacle for its suppression, the  defendant aslied t h a t  
the  j u r y  be instructed:  

1. T11el.e \\.as n o  evitle~:cct tha t  the  fire was caused hy the defen- 
dant .  

2. S o r ,  if so, by the  defendalit's negligence; and 
3. Tlierc was no proof o5ered of t h e  insufficiency or  bad con- 

dition of  the  locomotive, nor  of nlismanagemellt o r  want  of  d u e  
ski l l  and care in  the  running  of the  train, ancl the  plaintiff was 
not entitled to a verdict. 

Tl ie  judge c1eclil:erl so to charge, and directed tlie j u r y  as fol- 
lows: 

Y o u  must Ije sntiified from the  p r q o n d e r a n c e  of the  evidence 
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that the fire was co rn l~~u~~ica ted  from the passing train, to which 
rnnniug the witnesses have testified; and it is not material 
wl~cther it belonged to thc defendant or to another company per- 
mitted to w e  its track. I f  the defendant allowed g r m  or other 
combustible material to collect and remain uear its road-bed on 
land over which it had a right of way, with other combustible 
material, thence extending to the adjacent forests and fields, so 
as to expose tllenl to damage from the ignition of such unre- 
moved inflan~mable rubbiih on its own land, i t  woulcl constitute 
negligence in tile defendant. I f  these facts are found, it devolves 
on the defendant to show that thc cnginc was properly equipped, 
was provided with u ~ u a l  and proper appliances to avoid doing 
injary from the escape of burning sparks, and that reasonable 
precnntions had been taken to guartl against damage to others; 
if not thu.; furnished, and the fire was conveyed from the smoke- 
stack, and escaping thence through contiguous and continuous 
dry  grass and leaves, to the plaintiff's preluises, then there was 
~legligencc and thc plaintiff shonltl have a verdict. 

No point was made iu respect to the measure of tlanlages. 
Upon the return of the verdict and the rendition of judgment 
the defendant appealed. 

T h e  exceptions to the instructions give~i,  negativing those pro- 
posed for the clefenclant, present, in iubstance, thc>se inquiries : 

1. D o  the facts proved raise a presuu~ption of negligence to be 
repelled by the defendant, or was t l ~ c  plaintiff reqnired to go 
further and show wherein the uegligence consists? 

2. Was  the unrcmovetl comhustiblt~ njattcr uear the track, in 
h i n g  suffered to remain, negligence in the defendant? 

3. I s  the det'endant responsible for tlie acts of the officers and 
agents of the other company operating the train, and [lying the 
defendant's road with its knowledge and conseut ? 

4. Was there evidence to warrant the finding that the fire was 
cuusecl by the passing locomotive? 

W e  arc clearly of opinion that therc was evidencc warranting 
the conclusion of' the jury t h t '  the fire was causetl by tlrc train 
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whose p a s a g e  immediately preceded its discovery, i n  the abscnce 
of a n y  other  suggested origin. Witllont recalling t h e  testimony 
henring upon t h e  point, we proceed to notice the  other  exceptions. 

I n  ihe  ear ly case of Ellis v. Rnilrond, 2 Preil., 138, where thc  
action was to  recover damages fhr a fence set o o  fire ant1 burned 
by a passing locomotive, the  court say, GASTOS, J., delivering 
t h e  opiuion : ' ( W e  hold that  where h e  ( the plaintiff) shows dam- 
ageresn l t ing  from their (the defendants') act, which act, with t h e  
exertion of proper care, does not ordinarily produce damage, he  
makes out  a p ~ i m a  facie cise  of negligence, which cannot Ite 
repelled 1)ut hy proof of care o r  of some e s t r n o r t l i ~ ~ a r y  accident 
which renders care useless." 

T l ~ i s  r ~ ~ l e  Ims been restricted wit11 the  subjoineci qnalification, 
(( th ings  r e n ~ n i u i o g  in the same condition," :]nil held not to he 

applicable to the case of a slave run  over while lying on t11c 
t rack by  t h e  clefentlant's train, Herr i t lg  v. Xnil,.oad, 10 Ired. ,  
402, nor  when tlle i ~ \ j n r y  n a s  donc to a s t raying cow under  the  
attericling circumstances, Scott v. Railroad. 4 Jones, 432, t h e  dif- 
ference being tha t  t h e  same co~~cli t ion of thing* d i d  not exist as  
i n  t h e  case of  injury to  land, and,  therefbre, t h e  pr i~iciple  did not 
appiy. 

T h e  sanle proposition enunciated i n  t h e  case first cited is 

asserted by TISDALL, C. J., who says that  tltc law requires of 
railroad companies, in the  exercise of' t h e  r ights  aud powers con- 
ferred upon them, to  "adopt  such precaations as  may reasouably 
prevent damage  to the property of third persons tiiroilgh or  near 
which their  railway passes ; " and he  adds : " T h e  evidencc i l l  

this case ak)uodar~tly sho\vs that  the  injury, of  which tlle plaiotifi' 
complains, was caused by tlic emissioil ot' sparks or particles of' 
ignited coke coming froni one of the defe~~clant 's  eugines, a1it1 
there was no proof of an?j pr~ecciz~tion adopted 6j/ fhe company to 
avert  such a 1nisc11a11ce. I, therefore, th ink  the ju ry  cxtnc t o  a 
r igh t  couclusion in finding that  the  co111pa11y was gui l ty  of i~cgl i-  
gence, and t h a t  the injury complained of was the  result of sticlt 
negligence." Pi.qgnt v. Rail~oad, 3 Mall., Grhn. cC: Scott, 221). 
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Again, where n Im-n on  the river bank m s  burned by s1,arlis 
issuing fium the ~t l~ol ie-~tac l ;  of' a passing steamer, which was 
without a spark-arrester, the injury was held to result from neg- 
ligence, for which the olvners of the boat were liable. Anclemon 
v .  ,Sfeamboctt Po., G-l 3. C., 390. 

There are nialiy c:ws in whicll i11.jury has been (lone to sto(:li 
that I~ad got upon  the rr;~cli, ~vhere t h e  : d e  laid d o w ~  by the 
court in Ellis v.  Rail,.ond I\-oultl be iu:lpplicablo, and it is held 
that proof of' i11jur.y done 11y tbc defintlant wns not alone suf- 
ficient to ~varrrtnt :t recovery, withoht also sliowing negligence in 
rnnning the train, or n-:ult of rensonnhle precnutions to avoid 
doing the illjury. Tliis \;.ai: corrcctetl hy legislation, in nliizh, 
i f  the action is I)rotigllt \vithiil six I ~ I ~ I I ~ ~ I S ,  the burden of show- 
ing there I n s  in fact no ~~egligeiice, \vas p11t upon the company. 
Bat. Rev. ch., 16, 4 1 1 ,  Do,qgctt \.. Htrilmxr',  81 ?rT. C., 459; 
Dlirham IZcri/mnd, $2  S. C., :352. 

These cascs are. unlilic the present, since n o  negiige~~ce absolv- 
i ~ ~ g  thc tlcfendant fi.o!ll 1.cs11011sibility cnu be attrjbnted to the 
plaintiff; for the same cwntlitio~l of' things existed previously, 
where trains I I : ~  s:lfely, a n t l  ~ i t l ~ o u t  i~!juring the property of 
others, ru11 over the road, as oil tlie clay when the fire occurred, 
and hence it cleirolvecl upo :~  the party causing the damage, and 
whose illeans of i n f o r ~ n : ~ t i o ~ ~  are so mucl~ greater, to sho\v 
in exculpation that tllcrc was 110 fault cln the part of the 
officers :lad agents opcrntiug the train on  that particular occasion, 
and that the fire n.as ac:citlel~tal. TTe linow (of no more salutary 
aud just rule to insure care and precautionary prudence in those 
whose trains are constantly p s s i n g  over or near the property of 
others thus tnenacctl wit11 danger., autl to afford fit11 and just 
protection to thc latter. The  use of a spark-arrester seen~s  to be 
more urp~t l ! .  t l ema~ded  in a c o u ~ i t ~ y  where dry  pine wood is 
used in the furnace, tlie large ignited spnrlis from which oftell 
are blo\vn a tlist:~nce from the tracli and more readily set fire to 
combustible rubhis11 i 11 ~vliicls they rllay fill!. T l ~ e r e  ruust be 
less tfan~agc from the use of coal, a d ,  therefore, the need of a 
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spark-arrester  the  more imperative. And, besides, the  peril  is 
greater  f rom this cause in a forest country, t h c  surface of wllich 
i n  ear ly 5pring is usually covered with leaves and  d r y  vegetation, 
f r o m  which a fire once colnn~cnced would rapidly spread, and,  
perhaps, as  in the  present case, soon be heyond control. 

O n r  attention was called in  t h e  argument  to the  case of  Rnil- 
road v. Scl~ckurt~, decicled in  ISSO, m d  reported i n  2 d m .  c !  E n .  
Railroad Cases, 271, and  t h e  copious reference5 in the  note 
annexed  to it .  

T h e  doctriue there announced by GORDOX, J., is, "tliat i f  
reasonable precautions a re  talrcn in  providing them ( t l ~ c  locomo- 
tives) with tho ie  appliances which a re  deemed best for  t h e  pre- 
vention of such damage (from fire communicfiated), t l ~ c  company, 
o r  persons using t h e r ~ ~ ,  cannot  he ~nacle liable, tho~igl i  they fire 
every  rod of the  conntry through \ ~ l ~ i c l i  they run." A d d i n g  : 
" T h a t  the  mere fact of the firing of a property d l  not of' 
itself' prove neglige~we, vkerc it is .shou,n that a p p o c e d  s p n ~ k -  
urrestc,-s ~ c r e  i n  ~ ~ s c . "  

A numerous a r r a y  of case3 a r e  cited ill tlic note i n  support  of  
each side of the question :IS to  the  party upon whom rests t h e  
bnrden of  proof of t h e  preiruce ur a b i p c e  of  negligence, where 
only t h e  injury is shown, i n  case of  fire f rom emitted sparks. 
TThile the  author  favors the  class of  cases which impose the  bur-  
den  upon the  plaintiff, e prefer to abide hy the  rule  so long 
clncler5tootl and acted on i n  this state, not alonc because of its 
intrinsic merit, ba t  because it  is 50 mnch ra&r for  those n.110 d o  
t h e  damage to sho\i* the exculpat ing circumstances, if such exist, 
than it  is for  the  plaintiff to  produce proof of positivc negli- 
gence. The servant? of the  corr~pany mni t  I<no\v and be able  t o  
explain t h e  t r a n s d o n ,  while  t h e  complaining party may  not ;  
a n d  i t  is b11t jus t  that  he ihonld be allowed to say to  the com- 
pany, y o u h a v e  burned my property, 2nd  i f  you are  not in  defanlt 
show i t  and  escape responsihility. 

T c  therefore sustain t h e  judge  iu this part of his charge. 
Again  there waq negligence in  permitting the  inflammable 

material in  which the fire began to remain so near the  t rack a n d  
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liable to ignite from enlittcd sparlis. Tt-ozler v. Railroad, 74 N. 
C., 37'7; Whart.  Xeg., $373; Thorn. Seg. ,  162;  Smith v. Rail- 
road, C. C. P., 14  ; SnZmon v. Rnilrond, 20 d m .  Rep., 366, and 
note. 

The  remaining exception is to the charge that the defendaut i s  
responsible for the conscquences of the negligence of the servants 
of the Carolina Central railroad conlpany'q trains while using i ts  
t1,ack. 

The  caws cited in the neli prcpa~etl  hrief of the plaintiff's 
c o u ~ d  fully ~~lat:li11 the proposition, that the tlefendant com- 
pany, leasing the use of its road or permittiug the use of it hp 
another company, re~nains liable for the consequences of the inis- 
management of the train in charge of the scrvants of the latter, 
and the injury theilce resnlting, to the same extent as if such 
tnisn~nnngciilei~t wa. the act or neglect of i t i  own servants oper- 
ating it, o w n  train. Railroad v. Ecwro,~, 5 Wall., 90; Rail- 
road v. ~llnyes, 15 Am. Rep., 678; Abbott r. Rnilrorrd, 36 Am. 
Rep., 3 7 2 ;  Roilrocid r. Salmon, 2 3  AIII .  Rep., '214; Pierce v. 
Rnilrocd, I b . ,  283. 

But  if this nerc  not so, the f a i l u r ~  to remove t h ~  heap of dry 
leaves and grass was a ,  negligent omissior~ of a positivc dnty 
which itself creates a liability in the defendaut also. 

I t  was suggested t h t  the coulplaint does not disclose a cause 
of action, as it does not negative a concurrent negligence in the 
a i n t i .  But this is not a case of ~ ' i ~ ~ ~ t x ~ r r i t ~ g  negligence con- 
ducive to tile result. The injr~ry is to the la11~1, a d  i ~ o  agency of 
the plaintifr" could have avertecl thc clissster unlcss 11c removed 
all the :~ccumulntions of dry gmss nntl leaves from the surface 
upon whicll they lay, and this hc was 110t requiretl to do at the  
peril of losing all  dress for the illjury directly springiug from 
the defendant's neglect. I n  a late case, while consitlering this 
subject, the court adopted the proposition as .a f'air deduction 
from the acljudicstions, that if, in disclosing the facts which con- 
stitute the defendant's negligence, it doas not appear ~ ~ h e t l i e r  the 
plaintiff cxl~ibited the necessary watchfulness : U I ~  care to avoid 
the conseqilcut harm or injury, it will he assumed there was n o  
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such want  uf it on his p r t ;  ant1 if the  plaintiff in a n y  legal 
qeuse were t h e  canse or  the  caoucnrring cause of' h i s  own injury, 
the  d u t y  i f  so  showing in self-esculpation devolves upon the  de- 
fentlant. Owens v. Railiwrrcl, 88 S. C., 502. I t  was not the 
plaintiff's d u t y  to d o  n1ol.e than prove the  injury flowing from 
tlle defendant's act o r  o n i s i o n ;  a i ~ d  matter i l l  excuse must come 
from t h e  w r o n g d o e r .  

U p o n  a calm review of' the n h o l e  caw, we see n o  error in the 
ru l ing  of  thc  judge, nlatle mxtter of esceptiou i n  thc  record, and  

1. In  a snit against :I r:~ill.oad C ~ I I I ~ K I I I ~ ,  i t  may be designated as a company 
by its corporate name, xi thout  an averment of its corporate capacity, and 
i f  this is disputed, i t  should be by nnsn.er and not by demurrer. 

2. T h e  comlplaint in this case alleging negligence, is sufficiently explicit i n  the 
statenlent of facts co~~s t i tu t ing  snch negligence. 

CITIL ACTIOX tried at  F a l l  Term,  1883. of' ORAXGE Superior 
Conrt,  before ,IlircKue, .J. 

T h e  plaintiff sues to  recover i n  clamnges the  value of  n horse 
belonging to him,  and n hich lie allege5 waq struck a n d  killed by 
a train of cars pas4ng  over the  defc~lciant's road in tho n1ont11 of 
Apri l ,  1852. Tile  complaint cnliargei tha t  this  v a q  done negli- 
geut ly at a portion of  the r o d  between t\vo designated stations, 
n h i c ! ~  ran  for half  n wile in a s t raight  course on a level surface 
where there n e r e  rlcitl~er crltj nor embai11rmeut.j. I t  does not 
aver  t h e  defendant to be a corporate body. 
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T h e  defendaut interposetl a clc~nurrer,  ipccifying as  the g rounds  
therefor, t h e  absence of an!. allegation in the complaint of thc  
corporate capacity of t h e  defendant ;  and  secondly, its failure to  
set oct t h e  facts n l i i c l ~  c o ~ ~ t t i t u t e  the negligea~cr, l y  reason of 
which defects the  complailrt does not statc facts sufficient to  show 
a cause of' action agaiust t l ~ e  tle!endant. 

T h e  clemurrer n a s  o v e r r ~ ~ l e d  and the defendant allowctl to 
ansn.er, ant1 from this judgmeut  the  defendant appeals. 

SMITH, C. J .  W l ~ i l e  thc  principle s e e m  to be well settled 
tha t  in actions by corl~orat ions of whose esistence, o r  the  l a y  of' 
their being, the  court caunot t ake  judicial notice, as  i t  must  of 
niunicipal and p n l ~ l i c  corporations, under  o a r  former system of 
pleading it was not necessary the  declrlration shoilld aver  t h e  
plaintiff to  be such, there is niucli diversity in the adjutlicatioas 
as to  whether, where t h e  defendant pleads the general issnc and  
denies the right of  ac t im,  t l ~ e  plaintiff is cun~pellerl to  prove the  
corporate capacity i n  trhiclr i t  sues. 

I n  Englai id  a n d  in some of  t l ~ e  stgtcs, this burden is held to  
rest upon the  plaintifS; and  is essentiai to a recovery, while  in 
many of  t h e  stater, tlie defence under  cuch plea is held to bc an 
ndmissiorr of the  plaintiff's existence ns a corporatc body a n d  to 
dispense wit11 al l  proof by i t  to  that  point. Ang .  ck An). Corp., 
$5632 and 633, and nulnerous cases referred t o  in  t h e  notes. 

I n  tlie case of  52s. Ch. v. Osyood, reported in  1 Duer.  (N. Y.), 
707, in answer to tho objection tha t  t h e  plaintiff's corporate 
character was not alleged, t h e  court said : " I t  does not appear  
on the  face of the  corr~plaint tha t  tlhe plaintiff is not a corpora- 
tion. It does not therefore appear  tha t  t h e  plaiutiffhas not  legal 
capacity to  sue. Unless  tha t  appears a demurrer  c:innot be sus- 
tained, based on t h a t  objection." 

S o  where t h e  defendant's counsel insisted tha t  a cleclaration 
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tlescribing the  defeudant :I, a c80rnpauy without s110wi~g n h e t h e r  
o r  iiot i t  was a corporation wa, open to 3 demurrer,  M r .  Just ice 
J~AULE said : ( ( T h e r e  i i  110 positive rule  tha t  I[ art] aware of, 
which requires such n n ~ o d e  of description as  t l \ e  defendarlt's 
corilisel insists upon i n  this case, nor  is tlie description w h i c i ~  is 
given a t  all  out  of the  usual form. It ii?nplicclly C I ~ I Z O Z L ~ ~ S  to ( 1 1 ~  

cdleyation that the t i~ fc i~dant  i.s cr eorpoi?.cde body." TT'dfe v. Xfecrw- 
boat Campany, 62 E. C. L a w  Rep. ,  103. 

I t  ieenis to have been in the  conte~nplat ion of t l ~ c  Code of Civil 
Procedure that  n bile tlie plaintiff's want of legal capacity, ccppear- 
in9 i , ~  the coq i la i s t ,  to ruaintaiu t h e  suit, could be taLcn advantage 
of b y  demurrer,  a l l  other objection5 relating to  parties n ~ u i t  be 
ri~atle by ansuer ,  tlic a n s n e r  taking the  place of a 1)lcn in abate- 
ment. $95. 

I t  is  difficult t o  assign any  sufficient reawn nhy a corporation 
tn ing  or sued .I~ould be ( le- ipatet l  1;y any  fortiler description 
than its corporate name, wljicll does not app ly  with equal force 
to a natural  person, t h e  only purpoqe in either case being to point 
out  the  par ty  to t h e  action. Tl ie  appearance ant1 plea to the  
merits o r  anslyer i i  a c o ~ i ~ e = i o n  of the  sufficiency of' the  clesig- 
nation of the perton, natural  or artificial, and  if intenclecl to be 
disputed i t  should be u d e r  the prcsent practice by  answer. 

T l ie  other  asiigned cau5e of demurrer  i.;, in our  opinion, equally 
~lutenable.  Though  no t  stated with accuracy, the  conlp!aii~t 
allcges negligence in  ru1111ing the train on n straight par t  of the  
track with no obstructions to  hide t h e  animal  from tlie engineer's 
view, and  s t r i l i i l~g  the  horse when propr r  vigilance and care 
would have  avoided t h e  accident. \Ye d o  not sec how greater 
particularity could be  lequirecl in  tlic c t a t e r n e ~ ~ t  of facts. 

Tllcre i.; n o  error  in the  ruling, at111 this  n i l1  be certified. 
N o  error. Aff irn~ed.  
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JAMES H. LASSITER Y. \ITESTERS CSIOS TELEGRAPH -10. 

1. .i stipulation contained in a fornl used t ~ y  a telegraph company in its biisi- 
ness operatious, to the eff'ect that it  will not be res[~onsible for iiiistnkes in 
transmitting unrepeateil messages, is :L reasonable one. 

2. T h e  plaint i i i"~ cotton factor seut to plaintin' thc followinp un1,epeated rnes- 
sage : '' Utn get ten 2nd three-eigliths for your cotton-answer" ; ant1 
that delivered to plnintiff contained the mord i i f o ~ ~ r t l i s "  instead of 
" eiglitlis ;" anil thereupon the plaintitT :it once directed a sale of the cot- 
too ; Held, in an x t i o n  for dntnages for l o s  alleged to Iinve been sustained 
hy reason of the rnistnke, t h t  the plaintiff' i q  not entitled to recover. 

2. I11 such case, the exemption from liability does not extend to cases where 
there is gross negligence on the 'par t  of the  conlpany or  its elul~loyees. 

(Mr.  Justice 21e~rr;: dissenting.) 

C r v n  A c ~ r o s  trietl a t  Ju ly  Special Term,  1882,  of TTaxc~ 
Superior  Court,  before Grozes, J. 

T h e  plaint i f ,  l~irriself engL~getl in  buying a n d  selling cotton, 
anil hav ing  his residencc natl place of businesz at Hcnclerion, 
had  consigned a number  of hales to J. J .  Thomai ,  his f k t o r  and  
correspondent a t  RaIeigh, with directions to  keep liim advised o f  
t h e  state of the  market,  intending to hold t h e  same for au  ad- 
vance in price for cotton of' that  grntle to ten and  tllrec-fhurths 
cents pcr p o u n d .  

O n  J a n e  3d, 1881,  the  c.oniignec delivered at  the defelldant's 
agency in Raleigh, for  t rans~nisj ion to  the  plaintifT, a written 
message in time words: " Can get  ten three-eighths, hasis mid- 
dl ing,  for  your  cotton. h ~ ~ s \ v e r . "  Ti le  meqsage n.ns written 
upon forms prepared a n J  used I,; defenclant con1pau~-, a t  t h e  
head of whic1-r a re  printed colrtlitions lirniting tiic coinpiny's lia- 
bility, prefaced with the sentence: "-111 m e m g e s  takcn by thi-  
company subject to t h e  fol lowil~g terma," a n d  a mcmoraiidum 
in large typ,e a t  the  foot, cvl l i~ig attention to the  notice a n d  
agreement a t  the  top. T h e  condition referled to, q o  f a r  as  ninte- 
rial to the present inqniry, is as follows: 
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" T o  ward against mistakes or delays, the sender of a message 
should order it r~peated ,  that is, telegraphed back to the ori$- 
~la t ing officc for comparison. F o r  this, one half the regular rate 
is charged in  addition. I t  is agreed between the sender of the 
following message and this company, that said company shall not 
be liable for mistakes or delays in the transmission or de!ivery, 
o r  for non-delivery of any t;nrepeated messsge, whether I~appen- 
ing by the negligence of its servanti, or otherwise, beyond the 
amount received for sending the same; nor for aistakes or delays 
i n  the t ransn~is~iou or delivery, or for non-delivery of any 
repeated message beyond fifty times the sum received for send- 
iug the same, unless specially insured; nor in  : ~ n y  case for delays 
arising from unavoidable interruption of the worliing of its lines; 
o r  for errors in cipher or obscure messages." 

Immediately underneath and preceding the writing are the 
further nor& : "Send t l ~ e  following n~cssage subject to the above 
terms, which are agreed to." 

The  rr~essage communicated to the plaintiff on the same day 
varied from that handed i n  at  the sending office in substituting 
the word " f o w t h ~ "  in place of " eighths," thus representing the 
market value to be three-eighths in excess of wtlat it really was 
and that intended to be conveyed by the sender. Thus  changed, 
tile inessage was transcribed, and on forms alio uaetl by thc corn- 
pauy for deliveriei, ~ r i t h  a printed notice at  the top of which a 
marginal uote on the left side in manuscript, calls a t t e n t i o ~ ~  in 
these nords : 

"This  company transmits and delivers messages only on con- 
ditions limiting its liability, which have been assented to by the 
seuder of the following message. Errors can be guarded against 
only by repeating a message back to the sending station for com- 
parison, and the company will not hold itself liable for errors or 
delays in transmission or delivery of anrepeated messages. This 
is an  unrepeated message, and is delivered by request of the 
sender under the conditions named above." 

The plaintif, on receiving the information from his fhctor, at 
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once, by telegram, tiirectecl a salc, a n d  the cotton was sold on the 
next day at the price of 103 cents per pound, the market price 
having in the meautimc advanced to that point. The snm paid 
by Thomas was for a singlc transmission of the communication 
and at  the regular charge for one t~nrepeuted. Cotton did, i n  a 
few days after the sale, atlvancc to 103 cents, and the plaintiff 
denial~tfj as the measure of his dani.jgcs the excess of this sum 
over that for which the cotton w a 5  sold. 

I t  does not appear when, if at  dl, beforc t)ringing 11i i  action, 
the plaintiff' espresied hi5 diss:ttisfaction at the term3 of sale, or  
made complaint of his being misled in giving instractions to 
sell, by reason of the erroneous communication, at any time, to 
defendant or to Thomas, before the rise in market value became 
1;nown to him. 

Tile action beg1111 before a justire of the peace, and, on appeal, 
rctrictl in the superior court, wa5 tlefendetl, and a recovery of 
,luy hnni bcyontl that paid for the message resisted on the tno -  
felt1 ground : 

1. That by t l ~ e  exprefi term5 of t l ~ e  agreement for this unre- 
peated rneqsage, as understood hetween tile con~pany and both the 
plaintiff aacl his agent Thomas, thi, was t o  be and i b  in full com- 
pensat io~~ ; and, 

2. The alleged 10s.. does not flow from the act of t l ~ e  defen- 
dant, a-; its legal cause, in any seuse that renders tile defendant 
liable for other than nominal damages, even in the absence of 
the stipulation between the parties. 

The court ruled that the plaintiff was only entitled to recover 
twenty-fire cents, the pricc paid for the tranwiission of the nles- 
sage, and gave judgment therefor, and for the costs of the action, 
from which the plaintiff appeals. 

Nt.. TV. I X  Yroung, for the plaintif. 
Nr. X. T: Lanier, for defendaut. 

SMITH, C. J., after stating the above. While there are cases 
which with great force question the right of a telegraphic com- 
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pany, engaged in a f j r n ~  of' ~ ~ u l ) l i c  service I )?  ruleq rcstrictive of  
t h e  l iabi l i t -  i i~citicut to  its bucinei- i n  conveying messages be- 
tween remote poirlt+, to  protect itqeif f'w:11 the comeqriences of  
gross neglect o r  rtnnecessnry a ~ ~ t l  inesct~sable delay in tl1c deliv- 
ery of even rinrepe~itctl illes,s:lges (as  i t ]  Jbleyiwph Co. v. Tyler, 
64 I l l . ,  IcjS ; Iloigcr~~ v.  i l ' e l ( y , v jd~  Go., in  United States circuit 
court,  souillern tlistrict of X l a h i ~ i n ,  reported in 1 American L a w  
Times, 406, : ~ n t l  in otlier rnscs), as  opposetl to  public policy 
and  in thetxselves ~u~re:lsonnl)li., i t  is est:tl~lisl~ctl 1)y n great  
weight of  authority, to wllicll we Ilavc f'oniltl bnt  few cases i n  
o1~positiion, that  thc requirement of 3 repctitiotl of a transmitted 
nlessage o r e r  tIle.wires to insure its accuracy, and  as a coudition 
underlying the  c o r n p n ~ ~ ~ ' s  :,cspot~sibility f'or errors i n  commnui- 
c a t i ~ i g  it  a t  a n  e~~ilanccci  cost to the  s c ~ ~ d c r ,  ns the  dul)licatc is of  
ii~creascd s e x i c e  iw~tlercd,  is ~ m w n a h l c  an(! proper, :113d i ts  
validity sustained. 

involving groFs negligence, b ~ t  is c:onfi~lctl to S U C ~ I  as a rc  inci- 
dent  to  the  service :tnd may occur where tilere is but sligllt 
attaching culpability in  its officers a n d  employees. 

1-ariations a re  not unconlnlon, and are  t lecn~ed venial in manu- 
script copyings from a n  original, ant1 tlley are  e ~ u c h  more to be 
lookcd for  iu case n.11erc a tlou1)le trans1:ltion of n communica- 
tion 11as to  I)c made, first into telegraphic signals o r  s o ~ ~ n i l s  autl 
the11 from these restoretl to the  original 1angoag.c. The elcctrii, 
ticks to  be given at  one e l ~ d  of t h e  line ant1 to  be interpreted 
and  read a t  the  other are  not articrtlate sounds like those of t h e  
11um:m voice, and much more l i a l ~ l e  to  be nlisr~ntlerstood ; and,  
theu, the  individual handwri t ing of t h e  sender l ~ i ~ n s e l f  and  his 
meaning may be misundcrstootl. T o  griartl against error  frorn 
these and  other  causes to  w11icli this mode of conveying intelli- 
gence is peculiarly exposed, i t  is deenictl b u t  :L reasomblc a n d  fhir 
precarttion to  secure entire correctness tha t  t h c  message should bc 
returned,  so that  i t  will be certainly Irnown it  lms correctly been 
c v r i e d  to the  person to w i ~ o m  it is a r l d r e ~ s a ~ l ,  with the  added 
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colnpensation for  its transmission both mays. T h e  caces to this 
effect a re  numerous. El l is  v. Y'eleynph Co., 13 Allen,  2 2 6 ;  
Redpa th  v. Tele,qmpl~ Co., 112 IIass.,  T i  ; G ~ ~ ' ~ L ) Z P I I  V. TelegmpA 
Po., 113 Xass., 299 ; Knrtlett v. Telegmph C'o., 62 Maine,  
2 0 9 ;  Ca?nps v. Teleg)-c/ph Co., 1 Metc. (I<. y.), 164; Tt7rm1~ v. 
T e l e y a p h  Po., 37 Jlo. ,  433; E i m e y  v. Teleyrnph Go., IS RId., 
3-11; T e l e y q ~ h  Co. v. Carex, 1s Xich. ,  325 ; &eatland v. Trle- 
rjmpl~ Co., 27 I o n  a, 132 ; B m s e  v. T e l e g q ~ h  Co., 48 K. Y., 
1 3 2 ;  Young r. Tdeyrapli Co,, 65 S. P., 163; Telegruph Co., r. 
Fenton, 52 Ind . ,  1; . X c d . i ~ d ~ ~ w  v. Telegmph Co., S-l Eng. Con] 
L a w  Rep., 3. 

W c  prefer to reproduce portions of the  opinions of some of 
t h e  eminent  juriqts, tlelivereil in  a few of the  cases cited, in 
vindicating the  principle of a limitctl liability, i n  place of com- 
ments  of our OWII in  its s t~ppor t .  

I n  JdcAnrlrezc v. Teleyrc~ph Co., s u p r ~ r ,  \rllere tile same sub-  
- i an t id  qualificntions were annexed t o  t h e  sending  of  all  nnre- 
peated rnecsages, and  t h e  error in  the  siugle message consisted in 
t h e  substittition of S o u t l ~ a m p t o n  for  H~i11, to  which t h e  sh ip  wi 
directed to proceed a n d  dispoqe of  her  cargo of orange., and  in 
consequence of n l ~ i c h  a large loss was sustained in their sale, 
JERT-IS, C. J., q n o t i i ~ g  t h e  condition, " T l i e  company will not bc 
respoiisiblc for  mistaliei in the  transmission of unrepeated riles- 
M ~ c ~ , "  says:  " S o  fa r  f rom tha t  bciug, as  my brother  BYLES 
-uggests, a n  n~ircasonable q~~al if icat ion o r  limitation of the colx- 
p n f s  liability, i t  seems to me to be perfectly just  and  reasonable 
t h a t  meaui  slionld be aff'ordetl to  t h e  company of ascertaining, 
by repetition, t l ~ c  corrcetnecs of the  translation of  the  messages 
delivered to them for  trtunsmission." 

Ccown~r , ,  J., in the  same case remarks :  " T h e  public have 
t l tu i  the  opportnnity o f  t rmsmi t t ing  r rn i~~lpor tan t  meswges for a 
i m a l l  charge;  or, i f  i t  be a matter of importance, tliey may, a t  a 
moderate additional c h a p ,  Imve the  message i q e a t e d ,  and  so 
obtain a certainty almost of its being tl.ansmitted with perfect 
~ c c I I ] ' : ~ ~ ~ . ~ ~  

So WILLES, J., concurring, ohserves: "If a man malltecl to  
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send a message by the  telegraph, wliich i t  was important  to  him 
should  be correctly transmitted, he  would i ~ a t u r a l l y  repeat it ,  in 
o rder  to  insure its correctness. Now, the repetition of n rnes.sage 
necessarily i111pose.s more labor ri11on the party sendirlg it, ant1 
therefore i t  is bn t  reasonable that  extra  labor slioald be paid for.  
A n d  i t  is also reasonable that thc coinpany slioulcl be paid more 
for  t ak ing  upon ther~iselves the risk of iris~lring the  t rai is~aissio~i  
against these accidents wllicli are ~ieceasarily incident to  a liusi- 
ness of this  sort." 
I11 E l l i s  r. TeZqruph Co., s u l m ~ ,  Chief-Justicc BIUELOIV, 

af ter  liointiug o!lt the duties of common carriers of goods a n d  
t h e  reasoils of policy o : ~  which tll(t stringent rule  of  t h e  common 
law applicable to tliein rests, l roceeds:  

" B u t  t h e  t rust  reposed iii the  owner o r  conductor of' :I line of  
telegraph is of a very t l i f fc re~~t  character. N o  property is con]- 
tnitted to  his liands. H e  ]ins no oliportunity to violate his  trust 
by his o ~ v n  acts of ciniiezzlcment, o r  by his carelessnesj to  suffer 
others, by meal:s of l ~ ~ r c e l i y  o r  fraud, to despoil his bailors of 
their property. R o r  can it be a t  all  times in t h e  power of an 
operator, Iiowcver careful or s l i i l l f ~ ~ l  lie may he, to  t rnl is~ni t  wi th  
proulptness o r  accuracy tlic incssages committed t o  him.  T h e  
u~iforeseen clernngeaient of clcctricnl apparatus;  a breach in t l ~  
line of cornnlunicatioii a t  a n  iutermetliate point, not i ~ n r n e d i a t e l ~  
nccessiblc, occasioned by accident o r  by w n t o a n e s s  o r  malice; 
the  iwpcrfectioli iiecessx.ily incident to  iiie frwnsmissio1l qf s i p s  
OF souncls bg clectrieitll, zcl~ich soinctiij~cs ~enr le rs  it clifficult, f 'not 
impossible, to distinguish b c t w m  zcorcls o j  the like sound oi. ortho,?- 
mphy,  but drferent siyn@ntion; these aurl othcr s i ~ n i l a r  causes, 
the  effect of ~ ~ I l i c l i  tlic h ig l~cs t  degree of care could not  prevent,  
make  i t  impracticable to  p a r d  agni~ls t  errors and delays in  send- 
ing messages to  distaut points." 

I n  t l ~ e  later case of  Gr-innell v. Teleywph Co., decided i n  
1873, GRAY, C. J., a n d  now a n  associate judge of tile supreme 
court  of  t h e  Uni ted  States, distingnisliiiig also between these 
classes of  publ ic  agencies, says : 
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Mr. Justice ASHE di~sented ftom tile ruling of thc  court. 
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W h e r e  the  t r a n v r i p t  of t he  retort! fails to sct forth facts necessary for tile 
determinat ion of t he  case o n  appca!, i t  mili be reniancied to t he  end  tha t  t h e  
same rnsy be silpplit.11 or founi! by t h e  corirt below, as the na tu re  of the 
caufie rnny r eq i~ i r e .  TIIE CODE, $963. 

Nor~o?; to vacate an  o d c r  of  a t tachment  l~ear i l  a t  J u n e T e r m ,  
1833, of SEW HASOVER Sr~per ior  Court,  before XciToy, -7. 

T h e  motion wa, clenietl :ind tile dcfentlants appealctl. 

N s n n ~ ~ r o s ,  J. Tile rccortl in  t h i i  ac t io~ i  comes before a s  in  
3 very inlpelfect and  un~at isfactory shape. W e  h a r e  given i t  
wuch  coil~ideration, and a l e  u ~ ~ a l ~ l e  to  decide the questions sought 
to  be prcsental  19. the grorinds of error  a-signed, 1111til the  mate- 
rial f k t ,  c~nncctecl  wi th  the  motion to cliscllargc t h e  attachment 
a n d  underlying the nmend~nents  con:pl~ined of, sllnll Le admit- 
ted or found 1,- the  couri. 

T h e r e  is set out in  tile recaord :in affidar i t  signed bj- I ~ a a c  
Bates, t i n t  purport; to  h : : ~  ~ C I I  filed on the  d a y  the  warrant  of 
a t t a c h m ~ n t  i>sued, b u t  i t  likewise appears that  there was a con- 
tention as  to whether o r  not a n  affidavit was filed in  fact;  a n d  
i f  a t  all, whether or ilot i t  \ \ a s  filed a t  o r  before t h e  gran t ing  of 
t h e  warrant  of attachment. T h e  court  failed to  find, as  i t  ought  
to have doue, how the  fact was. 

It i4 sugge>tecl in the  record, t h a t  a11 order of  publication of 
t h e  silulmoni as to the  11011-resiclen t defei~dai l t  (Blossom) was 
gran ted  011 the IGth clay of X a r c l ~ ,  n e s t  after t h e  t ime the  sum- 
ntons issned, ancl ~i lc lr  order a p p m s ;  b n t  it does not appear  t h a t  
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a n y  affidavit, nt all  events any  sufficient aflidavit, to  authorize 
sucb  order  was filed; uor  docs it  appear tha t  there was a n y  order  
o f  publication of notice of the  a t t ac l~ment  31 s n y  t ime;  uor does 
t h e  order of publication, entered in par;uance of' t h e  order of  
t11c court extending the time of publication, embrace auy  uotice 
of the a t t a c h n e n t ;  ~ s o r  does it appearttllnt a n y  publication of 
the survrnons or  notice thereof, o r  notice of tlie a t tachmeat  was 
made  a t  any  time. 

T h i s  court  ( u s n o t  f i ~ i d  tile ftlcts: i t  113s n o  authori ty  to  do  so. 
Iu such a casc, it  is the  d u t y  of the superior court to find t h e  
f ' i ~ t s  upon vhicl l  its orders and  juclgn~ents  rest, and  to set then) 
for th in h e  recortl. T h i s  is nece,ssary to the orderly course of 
procedure. T h e  recortl is not regular or con~ple te  ~ c i t h o n t  such 
fin cling^, and upon appeal t o  this conrt, i t  ia incliipensable. HOW 
it In:ly t u r n  out i n  this cwc, we d o  not venture to  say; hu t  it 
s o ~ n i . t i m e ~  h a p p c ~ l s  that  important  right5 arc  impaired or lost by 
neglect o r  inadrcrtence in bcttil~g f l ~ r t h  t h e  eewntial parts of t h e  
record. 

A l l  this court mi1 do, ant1 n h a t  i t  nln>t t lu in this case, 
n i t h  a view to justice, is to  i e ~ n ~ d  it, to  the  cnd that  t h e  
facts may hc fo!~ntl Ly t h c  coiirt; autl i t   nay ~ l a l i ~  such order5 
a u d  :~n iendme~i t s  a. i t  1nay tleem jnat ant1 proper, :m1 p ~ ~ t  the 
c2.e in  s ~ l c h  shape as that,  if ~ i e e d  be, error3 may be corrected 
upon appeal. T h i s  c o i ~ r t  has power to  remand for  such a pur-  
pose, and vie fintl it necessary to d o  $0 in this  case. THE CODE, 
5965. T h i s  section enlarges the powers conferred b y  Revisecl 
Code, c11. 33, $17, ~o as to  dispense with distinctions between law 
and  equity, aucl to embrace all  cases, whatever tlleir nature. 

L e t  t h e  case be ren~anded  and this opinion certified to  t h e  
s~ lper io r  court according to law. 

PER CCRLA~I.  hemanded .  
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NIURA C+ULIJEY and others r. E. 0. MACY, Administrator, and others. 

1. The court will not set aside ;L report and order a rereference npon the 
ground of informality, where the report furnishes the information re- 
quired. 

2. I n n  case like this, the court is vested with discretion in the matter of allow- 
ing costs, under THE CODE, $52; : endl party is ordered to pay his ownt 
and each to pay one-half of the allowance to the referee. 

CIVIJ, ACTIOLCI 11e:ircl upon csccptions to a referee's report at 
October Term, 1853, of THE SUPREME COGI~T. 

This cause was first tried at fall term, 1878, of Tv-41~~ su- 
perior court, its purpose heing to set aside certaiu proceedings in 
the probate court, in wl~icll thc defendaut administrator had 
obtained a liccnsc to sell the real cstatc of' his inte5t:ltc for asqets 
to pay tlebtj. Sec 81 N. C., 366. 

The  judgmcut being reversed u p o n  appc:tl, it was tried again 
at  spring term, 1880, of slid court, and, upon appeal, a venim dc 
novo awarded. See 8 4  K. C., 434. 

Aud i t  was again ljrougllt to tllis coort by a n  appeal from the 
judgment rendered at fall terni, 1881, of said court, and the 
clerli herc was ordered to state the account and report, and the 
cause was retained for further directions. See SG N. C., 721. 

Upon the coming in of the report, exceptio~ls werc filctl by 
the t lefe~~dants and the case \\:IS argued hy 

Messis. Aigo dC. I17ilcler :lnd A .  Jf. Lewis & $076, for plaintiffs. 
i7fessrs. Battle R. i7foldecni, D. G. Fowle ant1 G. H Snozu, for 

defendants. 

MERELIMOY, J. We think that the report of the clerk of this 
court substa~~t ia l ly  and sufficiently complies \vith the order of 
reference entered at  February term, 1882. His findings of fiicts 
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a r e  uot so for:ilnl :~nd  orderly :I.; they might  lrnvc bee11 made ; 
I ~ u t  they sapl)ly t h e  inf;)rmation rcqr~irccl by the  court. 

T h e  court \vill not set an side n report :rnd order a rereference 
\\:hen that  mnclc, however i n i b r n ~ r ~ l ,  furuishcs the  information 
required. 

T h e  clcrli fincls t h e  sum of ~l loncy p i t 1  by tlie defendant Allen 
G I )  account of' the  l and  pr~rcl~nsctl by 11inl; the  coi1clitio11 of the  
land in January,  1872, when said d l l c : ~  tool; po~sc;;siotl of a n d  
11epn to cr1itiv:tte i t ;  he ~na l ies  a:] a l lo\wnce of one !ear7$ rents 
for t h e  iniprovcmeiits anid A l l e ~ ~  ~ ~ i n c e i l  upon the: land, ant1 fixes 
t h e  yeasly rentnl tliercof nt o ~ i e  !~rrnilrerl d 0 1 l a ~ s ;  :m~d states t h e  
account upon tlle b;1-i5 of his finding-.. 

H e  does not finti ~v l ia t  siim of' illoney the  plnintiff J l i l ~ r : ~  G u l -  
ley paid on accou~lt  ch' tlic 1:1n(l, ns the or(ler of reference required 
him to (lo ; h11t she c1oc.q not c z w p t  to this report, and TVC n ~ ~ ~ r j t ,  

t ake  it that  sllc i.< s:1tisi2ed. 
O n l y  tlic defentlnnt ,i!lc!l e s c c i ~ t s  to the report. H e  files son-  

clry exceptions thereto. 
Af te r  a ln t ien t  esaluin;rtion of  tile volriminoui testiinony 

selx~rtetl, nntl (lac co~~.sitleratiou of the ~vl iole  matter embraced 
by t h e  e s c e p t i o n ~ ,  wc tllinl; tha t  110 one of tl1c111 slio~lld be sus- 
tair~ccl, except t l ~ c  th i rd  one. A: to that,  Tve are  of opioion tha t  
tlic allowance for i t l i l>~vvcmci~ts ,  wl~et l icr  they were strictly scch 
us a re  ternled p e r t ~ ~ a n e i ~ t  improrerncnts o r  not, is not sufficient. 
The clerk allowecl in tlrc rcport only the rents for  the  year 1873. 
7 3 l o  that  1111iat he :idtlPd tlie rents for the years 1874 and 18'75. 

I n  a l l  other respects, the report must be confirnlcd. T h c  clerlc 
will correct the : ~ c c o n ~  t stnteil by 11ini so as  to nial;c i t  c o l ~ f o r n ~  
to this opinion; and tha t  done, :I tlecrec will be entered i n  accorcl- 
ante with the fbnncr  :ind prcser~t opinions of this court i n  this 
case, declaring :rncl settliug the  ~ , i g h t s  of tlic parties. I t  is so 
ordered. 

S a r r ~ ~ r ,  C'. J. T h i s  action, n i  tlisclnsed i l l  t h e  complaint, was 
i ~ ~ ~ t i t i r t e c l  iipun an nllcgntion of a11 eclr~ital)lc estate acquired by 
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purcllaqe made by the  plaintilf Mibra  fo r  herwlf  for life a n d  the  
o t h e r  plaintifft, her children, in remainder, a n d  t o  aunnl  t h e  pro-  
ceedings prosecuted by t h e  ckfendant Macy as  administrator of  
t h e  iutestate, Thomas  C. Kichols, for  the sale of his Iancls, under  
which the defendant Allen bought and received a deed therefor. 

T h e  ~ x o c e ~ d i n g . j  have beeu, for  irregularities a n d  other  cause., 
a(I<jndged void, and it  wai  declared tha t  while  the equitable estate 
in t h e  land conveyed to t h e  defcadaut  Tliompson with a parol 
proviso for retlenlption, vested in the  intestate, i t  was chargeable 
with thc purclraqe money paid by  <aid Allen and nied i n  t h e  
payment  of the  intestate's t l e l h  by the adn~in i s t r ,~ tor ,  to t h e  
rights of whicI1 creditors so paid he is entitled to  be subrogated, 
n l ~ d  a l w  with the  value of tllc money atlranccd by said 3 I i h m  
i n  redemption of said land.  

T h e  result i, that  the  equitahle estate in fee W'IS vested i n  the 
intestate, a n d  liable to bc sold and conrer ted into asset5 for the  
payment  of his deb ts ;  and is now moreover il~cuml)eretl with t h e  
moneys advanced 1)-  the  plaintiff &Iil)r:i for herself and cbhildren, 
a n d  also those paid by the  defendant Allen and  used in a d u e  
course of adminiitration. T h c r e  has, then, been no recovery of  
the  Ialld by tile plaintiffs, within the  meaning of section 276 of  
t h e  Code of  Civil Procedure, bu t  t h e  case falls vit11i11 the bcopc 
o f  section 275, wherein costs m a p  be a l loned  o r  not, a t  the  dis- 
cretion of the court. 

\ye deem this a proper case to  refuse costs to  either party and  
leave each to pay his own ,  aud  each one-half of the  al lonancc 
to t h e  referee. 

PER CT-RIAAI. J u d g m e n t  accordingly. 
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Action dismissed or. Injunction denied, when not yes udjuclicntn- 
Cou7~ties ant1 County Coazmissioi~ers. 

1. An action dismissed for n cans.: not involving merits, like a nonsuit, does 
not deprive the plnintiff of the right to bring a new snit for the same 
cause of action. 

2. The  denial of an application for injunction on account of the want of a 
~naterial  averment and sufficient evidence, is no obitacle to granting a 
second similar applicntion sufficient in form and supported by evidence. 

3. Emlei- artircle seven, section seven of tlie constitution, tlie apprcval of a. 

majority of the qaalified voters in a county is not reqoired to enable the 
con~n~issioners to exercise the power conferred by tlie legislature of levy- 
ing a tax to meet necessary expenses-here, tlie building of a court-house. 
See Ecuns v. C?o'o,nmi.ssioners, cmie, 164. 

(London v. Wilnzlngion, 75 K ,  C., 109;  Bdney v. Xoln, 5 Ired. Eq., 233; Jones 
v. Thome, 80 X. C., 7 2 ;  X u b n ~  v. Henry, 83 N. C., 295; Roulhac v. BTOWCZ, 
57 N. C., 1 ; Wilson v. Lineberger, 8 2  N. C., 412, cited and approved). 

RIOTIOS for a n  iu ju i~c t io l~  in  a sui t  pending i n  HAYWOOD 
Superior Court,  I~eard  :it Chambers, before A v e ~ y ,  J. 

F r o m  the  order refusing to g ran t  t h e  n~ot ion ,  tlic plaintiff 
appealed. 

A h .  Fred  C: Fisher, for plaintiff. 
No c o ~ ~ u s e l  for  defendant. 

SMITH, C. J. T h e  ainl of  t h e  present action is to arrest t h e  
collection of county taxes levied in  excess of  two-thirds of  one 
per centum upon t h e  c;alnation of the  taxablc property i n  t h e  
coilnty of  Haywood.  

S u n l e r o u s  irregularities a re  apparent  in  t l ~ c  coutiilct of t h e  
cause from i t s  beginning to the  appeal. T h e  summons issued 
on December 9th, 1882, and served soon after on the  commis- 
sioners, is  returnable to the  term of' t h e  superior court held i n  t h e  
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month of  M a y  of the  year following. T h e  plaintiff on  the same 
clay filed i n  t h e  clerk', of ice :l ve:ifietl complaint, auti five day5 
thereafter what  he designates a iupple~nenta l  complaint, similarly 
sustained on oath. U p o n  the presentation of these, used a i  evi- 
dence, before t h e  judge of the nt3joining district, lie obtained a 
rule  upon the  defendants to  shon  cauw before the  judge of the 
9 th  district on :I d a y  ant1 a t  a place mentioned, why an i ~ ~ j u n c -  
tion should not i s w e  to prevent t h e  enforcement of thc  alleged 
excessive tax,  ant1 iiieanrvhilc a restraining order. 

On J a n u a r y  atti ,  lSS;:,:~ccording to notice, the parties appeared 
before t h e  last named judge, when i n  ans\rer to  thc  rnle, the 
defendants p u t  in what  they denominated a demurre r  to  the com- 
plaint, and :In :~mentlcd demurrer,  both in form such, a n d  qigncd 
by c o n n ~ c I ;  tllc Iattcr of n llich, ah appears fsorn t h e  clerli'i 
certificate, was filed in his ofice on the 6th d a y  of  January .  

Hi, Honor ,  J n d g e  Gudger ,  being a resident and tax-payer in 
Haywood,  declined t o  entertain t h e  application for  an injunction 
order, o r  to  act in the  premises; and thereupon the  plaintiff gave 
notice, vhicl i  was a t  once accepted by  defendants' counsel, of a 
similar motion t o  bc matlc 11efi)re i l r e ry ,  J., a t  1Iorgantor1, on 
the  1 S t h  day  of the  same month, ant1 also for  leave to amend 
his conlpl9int. T h e  teniporary restraining order  n a s  continued 
in force until  t h e  proposed hearing could be had, and  the  clerk 
directed to  t ransmit  to him all the papcrs in t h e  causc bearing 
upon t h e  matter. 

U p o n  the  hcarirlg and reading the  af i t lavi ts  antl demurrer  
with the  amendment  thereto, thc judge iastained t h e  demurrer  
and  vacated t h e  restraining order, taxing t l ~ c  plaintiff' \cith the  
costs. 

F r n m  this  judgment  the  p la in t i f  appealed, lout failed to per- 
fect t h e  same, an(1 was allowed to amend the sumlnoni  a n d  cnm- 
plaint. 

T h e  plaintiff suet1 out  011 January  20tl1, what i i  termed an 
arricnded snmnions against the  comsnissioners, ant1 another  two 
days later against them antl one A. J. Herren ,  a jnitice of the  
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peace in the county, n ~ t ~ i c l ~  \\ere soon aftcr scrved, rcturnal)le to  
t h e  s:lme spring term of the court. 

T h e  plnintitf' also filctl wliut lio calls an amcntietl coluplnint 
in  t h e  clerl2s office, verifietl on , Janr~ary  21st, repeating i n  sub-  
stance ancl almost i n  words the  allcgatio~ls contained in t l ~ e  for- 
mer, ailding an averment  that  he  liad paid oi. tendelwl the  t ax  
due  from himself (11) to tllenllegetl esces., to-wit:  two-thirds of 
one per cent. oil the  hundrccl tloll:l~s wo;.il~ of property. 

\Tit11 this correcte(1 afEdavit, after due  notice to  the defcn- 
tlants, the plailltifY made a reilcwctl npplicntion to Acery, J., 
a t  Morganton, on February  3d ,  wli ic l~ was  also denied, mcl  t h e  
plai l~t i f f  appealed. 

r 7 111e case stated does not clisclosc tllc grounds upoil w h i c l ~  the  
m o t i o ~  ~ v a s  refi~secl, nor h a r e  we 11:d the  h e f i t  of an w g u -  
went  for  t1:e appellees in s r ~ p p o r t  ant1 esplailation of the  ruling. 

T h i s  is a sufficient nnrrntiol~ of t h e  sr~ccessive steps t:~lien, us 
s l ~ o w n  in the  record after the  initixtion of the  suit and before tllc 
term of tllc court to n.11ic.h the various writs isiaed were to  be 
returned, 2nd vlien in  d ~ l e  a11d orderly course the plcnc1ing.s were 
to be made up  and tlie issues presenterl. 

T h i s  collateral pursuit of :I rcstraini l~g order, to  procure 
which proofs by affidavit or othcrwisc arc  required (and the  
pleadings t l ~ e n ~ s e l r e s  pu t  in 011 oath may be used as such), seems to 
have bee11 treated as  tlie cause itself, instead of its incident pro- 
gressing regularly towards :I final result. 

I t  is understood and  :~rg i~e t l  hy plaintiff's couilsel that  t h e  de- 
~ i a l  of  his  motion was predicated upoil t h e  snpposed cffcct of 
t h e  previous denial, as being a cxsc of 7.es adjuclicntn. W e  d o  
not  concur in  the  application of' the  principle to  the  facts of  t11c 
present case. T h e  facts set out in t h e  different nfficlavits o r  com- 
plaints a re  not t h e  s a m e :  t!le former failed to  show tha t  t h e  
plaintiff had paid the  t a x  admit ted to  be legal, an omission fatal  
t o  his claim for  relief, as  decided i n  London v. City of Wibning- 
ton, 78 N. C., 109! while the  last contains nn averment  of'siich 
payment o r  offer to  pay. 

Indeed  these are  not anientlnie~lts of the original, since the 
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judge  of the  acljoining di-trict I l~c l  before I ~ i m  only the  applicn- 
tiou for  the ancillary rc3trainiug order  and  the  evidence ul,on 
which i t  ~ ~ 1 s  askecl, b ~ l t  he 11ad not jurisdiction of' the plpading5 
or p r o c e w s  i n  :he cauGe. T l ~ c r e  a re  t n o  clistiuct :~nd  i n d e p n -  
den t  actions, and the last accompailying complai~l t ,  t h o u g l ~  tnis- 
nnrned. is the itatement of the  causc of action in it. T h e  rcjec- 
tion of t h e  first cloei uot consequently offer a n  insnrmountable 
obstacle to  the  gmut ing  of a second similar application ~ 1 ) -  
ported 1)y ~uff icieut  evidence. T h e  :tuthoritics to  this eff'cct a re  
numerous a n d  c h a r .  Hia l l  on Iuj . ,  $998 ; E(ht9 v. Jfotz, C) 

Ired.  Eq., 233; Joncs r. Thorile, SO K. C., 72. 
I f  His H o n o r  111ade his decision npoa the  ground tiiat the  

former xljaclication ~)recladet l  h i m  from e ~ ~ t c ~ t a i l l i u g  t lit s a n ~ e  
mot io~i  again, it  may have  been inclucetl by what  i. dec1:lrcd i n  
ilfczb,y v. H e i i r t ~ ,  83 S. C., 2 9 8 ;  and  Boulhnc r. Zrozon, 8 7  
S. C., 1. T11c.e caqes (lo not, howcvcr, settle a l)rinciplc that  
cover? the preient,  nor I'urni-11 authori ty  f i ) ~  t h e  rul ing in t h e  
court  below. I n  those caies attempts v e r e  made to reopen a n  
nrljudicntio)~ p w ~ i o u s l j  m i d e  d t e r  fidl henring upon the merits, 
and  they n ere properly rcjectetl. 

T h e  r u l i l ~ g  does not extend to an application supported by 
sufficient evideace, when tlic forliler rejection was for  the  want 
of it. T h e  distinction is between nou-action, a refusal on :iccount 
of deficient necessary evidence, nud positive action, a refusal 
founded up011 eviclence sufficient tu dett?rmine the  question of 
r ight  and  a decisiou npou the merits of the  proposition. A n  
action disolissed for  a cause uot iuvolving merits, l ike a nonsnit, 
does not deprive t h e  plaintiff of  the  r ight  of h i n g i n g  a new 
w i t  fo r  the  same cause of acatiou. 

111 Tt'ilson Linebe,ger, 82 N. C., 112 ,  after the  overrul ing of  
:I. demurre r  to t h e  complaint, the  court declined to entertain a 
 notion to dismiss, the  complaint being unchanged, because its 
sufliciency in law mas iuvolred i n  t h e  motion, and  this had been 
decided i n  t h e  iisue raised hy thc  demurrer .  H a d  the  demurrer  
been upheld, and t h e  defects i n  t h e  complaint pointed and been 
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removed, it would of conrse have been exposed to a demurrer 
also. This  is in snbstance the aspect of the present case. The 
~vithliolding a restraining order on the fir.jt :~pplication simply 
adjudges the inszcficiency of the ezirlence then ofereri, and leaves 
open thc questiola whether it shall be aliowed upon another and 
Ijetter showiug, and is not conclusive u p u  the plaintiff. 

The act of 1859, cb. 170, \ ~ h i c h  authorizes the construction of 
a coi~rt-house and the issue of bonds and levy of s tax to meet 
the expenses to be incurred in section cleven, restrains the eser- 
cise by the conimissio~lers of' thc powers conferred until by 
means of' an electioli the sanction of a niajol.ity of those \rho may 
vote shall be obtained. It is averred in thc complaint, and we 
must at  prescl~t ass~inie this to he true, that no snch election has 
been ordered or heltl. 

B u t  this h:ls been disl)el~sed with hy the act of 18S3, c11. 7 
which went into opcrntion on January 16ti1, four clays hefore thc 
second suit was began, and which was perl~aps aot thcu kno\vli 
to the plaintiR's counsel. The  act ailthorizes the imposition of 
a special tax, not to escced tllirty-three and one-third ceuts on 
the one hundred dollars in value of property suhject to tax, and 
one dollar on the poll, to bc levied a u n u a l l ~  until a surn sufficient 
to pay for the building is provided, a l ~ d  requiring the ratio 
between tlie property ant1 poll-tax to  be observed in all levies 
made. 

T l ~ e  con~pla i~i t  sl~ows that. the equation has bee11 niaintaii~etl, 
while it denics that any popular vote h s  been talien : i t  is not 
necessary nnder the fast act, and is not required nnder the coo- 
stitation, article 7, sectiot~ 7, which applies to o t l~cr  objects, and 
not to the ",mxessary expenses" of a county; and most clearly 
the building of a court-hoase is a necessary expense for the 
county. The  opinion in Ecans v. Conznzissioi?ers of Czmber- 
land, decid'ed at  tliis term, mte,  154, reuders a further discussion 
superfluous. 

There is a o  error in the r~l l ing  of H i s  Honor, and the jndg- 
ment must be sustained. Let  this be certified to the court below, 

N o  error. Affirmed. 
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W. G. DURANT v. T. A .  TAYLOR. 

1. In nn action brought in a justice's court by a landlord to recover the crop 
to secure rent  alleged to be dne under a contract of lease, the defendant 
tenant denied the contract and set up  title to the land ; and it appeared 
there had been an adjustment of t l ~ e  conflicting claims to the land, and an 
agreement entered into that the defendant shoald remain in  possession of 
and cultivate the land upon payment of part of t l ~ e  crop as rent ; Held, 
that the relation of lessor and lessee existed under the contract, ml~ich is 
supported hy a sufficient consideration. 

2. Held f ~ w t h e ~ ,  t l ~ n t  the jnstice of the peace has jurisdiction, as the title to 
the land is not in controversy-the nction depending exclusively on the 
contract, But the defendant is not precluded from setting up title in a 
proper case, since an estate iu land, other than a lease, cannet pass by 
p a r d .  

(Ri ley  v. Joidun,  75 N. C., 180; l i h s l e ~  v. Penmy, TT S. C., 160, cited and 
approvedj. 

CIVIL ACTIOS tried at Spring Tertn, 1883, of UKIOX Supe- 
rior Court, before Shipp, J. 

This  action mas brought to recover a part of 3 crop grown 
upon land under an alleged contract of lease. The  defendant 
denied the contract and claimed title to the lacd. 

The  evidet~ce for the plaintiff was to the eFect that he was the 
owner of the land, having bought the same from the heirs of 
Thomas Cureton, deceased ; that the defendant had been living 
on the land for some pears, professing to hold under one Wolfe; 
when the plaintiff entered upon the same after his purchase, the 
defendant indicted him for trespass, and upon the propositiou of' 
W d f e ,  the matter was settled K)y an agreement between the plain- 
tiff and defendant (in presence of several parties named) that the 
defendant sl~ould cause n nolle pl-oseqzci to be entered in the crimi- 
nal action and become the tenant of the plaintiff at a rental of 
one-third of the crops raised upon the land, but this contract of 
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t e n a ~ ~ c y  was to cease, provided the clefendant, within a stated time, 
exhibited title-deeds covering the land, and if not, the tenancy 
was to continue. The  defendant failed to have the land sur- 
yeycd and 41ow title, and the plaintiff denlanded his rent, which 
being r e fu~ed ,  tilit suit n a s  brought for its recovery. 

The  defendant te4fied that  tllc haid contract applied only to 
ieven ilcres, and not to the ~vliole tract, ant1 t l ~ a t  hr did not agree 
to become the tcnant of plaintiff, unles-i he failed to s l ~ o x  title, 
aud n o  time was fixed wi th in  which 11e was required to do so. 

Tilere x i s  f ~ ~ r t h e r  evidence on behalf of both parties, but  i t  is 
not necessary to an nnder~tanding of the opii~ion that the same 
should be stated. 

Under the inqtructions of the court, the jury rendered a ver- 
dict for the plainti6 and from the jrtdgn~ent tl~ereon the defen- 
dant  nppealerl. 

SJIITH, C. J. This action, begun OII  the 24th of J ~ l y ,  1882, 
before a justice of the peace and removed by appeal to the supe- 
rior court, is for the specific recovery of one-third part of thc 
wheat and oats g r o ~ 1 1  upon land cnltivated by the defendant, 
alleged to he due the plaintiff as rent contracted to be paid him. 

The  defendant denies the contract, and sets up  title to the land 
in himself, i n  opposition to auy such agreement or liability for 
the use of the land. 

The  defendant's appeal raises the question of jurisdiction, as 
involving nu inquiry into the title to land, which, if an element 
in the controversy, places the case beyond the cognizance of a jus- 
tice and equally so of the superior court upon the appeal. 

T h e  action is given the landlord to get possession of the crops 
raised by the tenant so as to enforce his lien for rent, and here, 
as  i t  consists in kind, the plaintiff sues not for the whole, but for  
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cscluding a11 csaininntion of thc tlefenrlant's title as nn immtt- 
terial matter, i t  may be unnecessary to  s:ly that he is not pre- 
cluded from setting i t  u p  in n 1)rol)er actiotl, since nn estate in  
land, other t h a n  n lease, c a n ~ ~ o t  pass I)$ 1):1r0l. There is n o  error, 
and the jnclgtnent is :~firmed. 

S o  error. Aflirmec?. 

:;. iYdtl j~ti. l lce,.:  If tliere \rere more  111:i:i firteen s i i c l~  trecs on the  Innti, the  
contrnct 1vns iiiefI'ect1in1 to pnqs titlc to :In?,  on  nccnnnt of t i le n n c e r t u i n t ~  
:IS to which trees mere menut. E o t  i n  this case, t h e  proof t h a t  there  were 
not fifteeu trecs on t h e  1:ind ~ ~ l i i c 1 1  nnsweretl t he  description in  tile con- 
tract, removes si~cll  unce rh in ty  and cst:iblishes t h e  ti t le i n  t h e  vendee. 

CITII, ACTIOS trial  at Spring Term, 18Sj3, of H a n  eon Sn- 
p r i o r  Court, before Auerp,  J; 

Tile plaintiff appealed. 
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SNITIT, C. J. T11c p l a i ~ ~ t i i i ,  in  the  st:ltcment of his  ca:lso of 
:wtion, $!cges tha t  t h e  clcfwtiant Rilleheart c:itercd into a writ- 
t c i ~  co~itrfict with 11in1, fi)r t h e  s:dc of b!:~(*!; \:-alnnt t r c s ,  i n  the 
following form : 

" \V.r~sxi;\-rr>r,r:, S. C., F c l ~ r u n r y  23, 18;; 1 .  
"I, TTil1i:l:r: Rinchc:wt, of %\ 'aycwil le ,  S. C'., agrcc to sell 

1:llto H ~ l I l ' y  ~ ~ ! l i l k ~ t r ~ ,  oi' i ichc~il!c>, x. c., :LilJ- 0,' :):-,. !!':!:,'; y.~::~,;-- 

nr:: trccx:, liot cscecd i~ ig  fiftcw!! i:i ~ ~ ~ w h c i ,  tli,ir \ v l i i  ; p i  cizhr 
feet ~ ~ ! ( ~ j l : ~ . :  < * ~ ~ : ~ ~ : l l : ! { ~ ; y ~ ~ l l c ~ 2 .  .;TI<[ : l ~ i < j ~ ?  t(1:) $:>tq :LC 

and ail t : . : ~  i i l : ~ ; t ~ ~ i : . i : y  !<,!I file$ i l l  ~ i : c ~ ~ ~ l i i i r c i ~ c  : ~ i l t ?  upwards nt 

2 .  I .  I :il.;o :igrcc I,, gi\.e tiic ncccs~::r~- riglit of \i-:I!- 

through I:>!- la!;cl 9) ~ y '  +.!i:? tini!)-r !:! j?!!i~!ic ~cinti. 

"l3crci\-c:l oi l  :rc2iwl~iit ai' :~l)oi-c co:ltract, .;istc:'n d:,ll:w. 
t\-. I?:-. ~ ~ r s i . : ~ ; ~ : . ~ c ~ y . "  

rr7 
111::~ I_biijcblle:ti.t :;i~l)~i):yi:ei.i:i~. c*o:itrnctc:i to ,sell iijc inlid, 

\ V ~ I P ~ C O : I  tll? :>:ii(l trees IV<>X ~ t ; : ~ ~ d i i > g ,  <)IIC B o ~ < I ,  fi1::I C X W L L ~ N I  
:I bo:!:l to m i k c  titic i\-!!(!!~ t11- pnrc!;asc n : o n ~ v  \;-:IS i~ni t i ,  :1:1tl tllo 
interwt nccjciretl 1)!- 11im !!:I' &:c:! I)CC:I n53ipi:'d ti) the d ~ f ' c n c l i ~ ~ ~ t  
McCrac~kctn, c : d j  of \?-ho!n, ! x f i m  the inic to Eoyd, Kcre inf'or!xcd 
:)y t!lc rcnilor of liis c'cintrnc: v.ii-h the  plnintiif :13d 11;s precedcl:: 
r ight  to t11e trces spcc4ied t l :c i~i l i  ; 

T h a t  the  cleki idal~t  13errcn clni!:~.; th:: ;;lid ti111l)cr 1;:- virirt~~e 
of :i p~1rch:l;lc f rom his co-ticfcndnnt McC'i~a~licli ; 

T l ~ n t  t h e  clcfcucln~~ti: Jh(Cr:rc!ici~ 2nd H e r r e n  lmvc entered 
into possession of the laild a n d  arc  cutting down the  ~ w l c u t  trees 
aud  thrcatcn to fell nl:d ~ . e i ; ~ o \ - ~  ::I1 of t l~en i ,  il:eli:tling ns well 
thost  mcntio~ied in t h e  plnintiff"s contract. 

T h e  1nySrcr is for  specific perfor~ilnuee i n  permittiug plaintiff 
to  remove his trees-for damnges in tlic s u m  of f i re  hundred  
dollnrs-for a n  injunction :?gainst jnterfcring n-it11 tlic plaintiff's 
trees nud h i s  posxssiug l i i~nself  of them, aud  for  general relief. 

T h e  ilefe!ndants R1i:Cracl;en aucl Her ren  alone answer, con- 
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troverting n1o3t of the plaintif 's  nllcg:~tion-, and a-crting that 
110 riserrations are cont:~inetl in tlic title bond or in the as-ign- 
merit of the interc-t of' the obligee, nntl that the plaintiff's con- 
tract y 2% not rqi-tcrcci u hcn tlic 1:liid n : ~ ,  ~ o l t l  to  1:oyd. 

It is unncci-sa~.y to -el out the specific :rrercicllts in thctrnswer, 
tbr r e a s v ~ ~ s  that xi11 hereafter a1,pear. 

So cli-tinct i-sue. n c l e  -abluittcil to the jury, and tlic trial 
l ~ r o c ~ e d ~ J  1113011 the idea tlmt t!ie plai~itiff mu-t -lion- l~i. right of 
Iccovcr- ~ n d e r  n gcwxtl d e n i ~ l ,  awarding to tlic former p c -  
tice. P\-c pmhe lierc to remark that tiiiy i.; not tlic uietliod of 
proceclr~re e.;tabli-.iied untler C. C'. I)., and ill contl.ave~:ti~n of :L 
rule atlopted 1):- ;hi- conrt a t  J r~r ic  term, 1871, in  rt.f(wnee to 
jury trial3 iLl the ,icpccior court. 1 Bat. Dig., 433. 

Upon the trial tlic plnintii1-l' ofered to , iho~\ by o l d  t e h u o c ~  
that the cicfew1:lnt Xinchcart l i d  hrlt onp tract of lnnd upoli 
which n aluat  ti'cez of' the cli~ilen-iol:> cyccifictl \\ere gron iug at 
the tlntc of hi, p~:rcl-iaw, ulld thi-  \la.: the w i l e  ~ L c r i b e d  in the 
title bond of ;\IcCracl1en, aud that npon it illere ne rc  groni:lg, 
q h c n  the plaintiff bonqhl, not mcre tiian ten trees of tlic required 
.iye, an11 the-e nerc  ot' p e n t  vn111e. 

T o  :hi.. evidcocc the defindants ol!jccted, cn the ground that 
the clr-criptivc wordz u-ed in the col~tract to d e i i p a t c  the sub- 
ject of .ale TI cre too indefinite to bc aided by parol, :1:icl, :li to the 
tlcfendnnts RlcCraclml a n d  Herren, the contract ill its tcinis TT-as 
too rague to put  them on notice. T h e  te-tiinony proposed TI a- 
ruled out, and the plaiutiF excepted. 

Tllc defellclanti f ~ l r t l ~ e r  inci+d that the coulplaint (lid not 
.tate facts .;ufficicnt to cond tn tc  a cau-c of aition against those 
defendants. 

The court intimated t11c opinion that  proof of all the allega- 
tion.. in the co~uplaint, kubject to the prc;~ious ruling a i  to admis- 
sibility, would not entitle the plaintiff to judgment for specific 
performance, nor to x recovery of damages from i\IcCrnchcn and 
Herren, though it might admit a claim for damage, against the 
defendant who undertook to n~a l i e  the d e .  111 submission to 
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I .  FVhere A nud I:, joint ve~ldors of Iand ,  take a ~nortgxge :ilitl notes to sec:rre 
the price, pn.vn11le to each according to their rrs1)ectire s11:ires; Held, tlmt 
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u p : ~ y ~ n e n t  to A ,  who is also agent of P,, discl~arges proportionately the 
debt to each, and :I sl~bserlucnt assignee of I3 cannot have an nllplication 
of said p y r n e o t  wl~olly to A's interest. 

2. JVllere, in s11c11 mse, there 112s been :L verbal agreement between the ven- 
dors and an assignee of the vendee to rednce the debt and change or  release 
the respective liabilities of the par tie^, wl~icli agreement was only in  part 
carriedollt;  H c J l ,  in an action to el~forcc tlre~nortgnge and collecttlle unpaid 
residue of the reclr~ccd tlebt, if thcre arc  vdi t l  h~lhsisting jndgrnents for 
the nnpaid nlortgnge debt and the vendee does not deny the liability, the 
assignee of C cannot insist upon the statute of presumption of l~ayrnent  
fronr lapse of time as to the o~ ig ina l  debt, ]lor :Ipon n I ~ n r  by the act of 
limitations (C. C'. I'., $:;I), :IS to t11c rcdt~cetl tlebt :iisc~nletl by the assignee 
( I F  the retnrlee. 

i l f i c~~s l t c t~c .  r. L M e f i s s o ~ ~ ,  (if; X. t'., 33;; citwl :\nil :~plrrox.i.clU. 

I . . 111 tile month of Septclul)cr, I S M ,  Joicph S. 
C"innon ant1 Thomas P). TYar~eu, tlle~r onning ,  a i  te~itlnts in 
conitilon in ~lnecjual sllarcs, a hrge  t m ~ t  vf' 1:111il, 1\110!r11 a, the 
' ( G m ~ t  I'aric" estate, iu the coentics uf I'asqr~ota~!l; and Pcr- 
cyuin~ani, sold ant1 conveyed tile .nmc to \Klliani U~~t ler \vood mt l  
his \rife, lor en:^, for the reci tctl co~~citleration of t11rcc tlol larz 
per awe, ""(1 descriling the lantl Oy definite metcs a n d  l)oui~tl-, 
:is coi~taining by actnnl survey tnc~lt! -eight t!io~ism(l :we-, r:wh 
\rarranting the title to respec.ti\c <li:~rc. 0 1 1  thc 1st (lay 
of August, 1868, the l a l ~ d  wai reconvc~~etl by tlic g1nl1ter5 to the 
grantors, by clecd of mortgage, to 9cc.ure their six sc-vcral notv*, 
givcn for the purchase mollcy contracted to he ],aid, i l l  S:le!, 
instead of that ixcntionetl in tlic tlcetl to tllc latter, all 1)earing 
date and intercjt from that day, \rl~ercoStl~ree, ex11 in the sum 
of $3,400, are payable to tlic said Jose1111 S. C'ni~nol~ in one, 
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two :rnd three years, and three others, each i l l  the sum of $2,000, 
:!re payable in like manner to the said Thomas D. Warren. 

I n  the year I S69, Wil l ian~ TTndern oocl and nife, and Josepl~ 
?Joclerwood and wife, by their joint deed, reciting that the 
"Great Pa rk"  &ate and seve~nl othcr tracts described therein 
hail I~een bor~ght by the grantors ill beli:ilf of ancl in the exercise 
of :In agency for the lianrl and 1lnmker Company, a corporation 
i;)rmctl nnder tht. law, of t h i ~  state, conveycd said Ia11rls for a 
nominal coniitlercttion to thc comlxlny. The deed I1:lr no specific 
11:ltc, but \ i ? l i  provccl for re+tratioil on the 25th (lay of 8eptem- 
her of that year. 

To avoid cctntrover*y growing o!lt of the esec~ltion of the 
first conrTcynncc, at1 agrce~llent w t i ,  on February 13th, 1872, 
cnterccl into b e t ~ c c n  t h ~  romp illy an(l the gmntors, Cannon and 
Warren, I)y t l i ~  tcrmi of wlticll the latter stipr~lated to release 
to tile formcr all ci:riin mrl titlr to the hn(1 under the mortgage; 
to srrrrerldcr their claim, 01) said TVil lianl Underwood for the 
p ~ r c h a ~ ~ :  money d r ~ c  fronl hiin, repre;cntcd in his several notes, 
except tlicy retain a tlrnf't of Ilk for a portion of it, then in the 
hands of said Cannon, ant1 to rctlnce the debt or~tsiile of the 
&aft to thc ~ u n 1  of 815,GG; nud in coniideration thereof; they 
are to I)c rc~lieved of thcir oblig:~tiolt as to the quantity and title 
of the land, it linvittg Ireen : ~ i c e ~ ~ t a i ~ ~ c d  that there was a cleficieocy 
i n  the supgoicd area of' the 1:rntl to the extent of about ten thou- 
sand acres; :ind the conlpany : I ~ C S  to  a i ~ u n l c  the reduced indebt- 
edness, e~tinlatecl as of ,January lst ,  preceding, and therefor to 
give four ievcral tlr,tfts, to I)cconle due at short intervals, i n  dif- 
ferent s t ~ n ~ i ,  the cqnivalcnt of $5,000, paid as of that date, but 
increased by accruing intcrcd to the date of their maturity, and 
to esecwte notes for the rc4tl11e in varying ~ ~ I I X S ,  wit11 interest to 
accrue until they bcccjnle payable on the 1st day of January of 
thc succecsire years 1873, 187-2, IS75 ancl 1876. 

These notes were moreover to I)c secnretl by a deed in trust 
executed by tltc cotnlnny, : r i d  conveying the said land ; and this 
and thc othcr writtcn instra~ncnts, to carry the :~greement into 
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effect, n cre to !)e delivered into the llancl> of a tlczignated 1)erw11 
for inrrender to tllc p r t i c ?  cntitlctl, upon the fr i lf i l l i~i~nt of their 

tnrity , :untl the notes a i d  i l~e i l  j t i  t i~i-.t 1i.cr2 exeented niid placed 
ill the lin:!d~.: of :lie sclectecl Iloltlw, bnt not thc reicase; imr did 
the snii! C'nniion arjd Tl-arrcii, by s~~rrclidcrii:g the eride:uxs of 

. . 
tile indi~l;retl:~e-s of mid riitler:rootl, c:r gir:ng a rc1ea.e in ordcr 
to l i i ~  discharge, compl~-  wit11 t!leir ~ t~lc ler ta l~ing in this bcl~n!f. 

Cn:i!lon dictl i l l  ,\pril, i881,  ie:lr.ing :I will :wd a p p i n t i ~ ~ g  311 

executor, who 1 ~ 1 s  :~.ssigjrll~'d his iutertst a d  claim to the fnincl 
and the mortgage given to s c c u i ~  ir to ilic p1:rintifi' i n  t l ~ c  actioli. 

I t  is 5tntetl i n  tile nmn-cr, :113d 110t d ~ i i i d ,  t h t  the defeiltlmti; 
ant1 tlleir cicceascd partner, coiistit:iting tlic fir111 of Cannon, Built 
& Lippincot:, l )urcha~cd aiicl acquired tlic :Ilare of ,s:litl l\7:irren 
in tile 1md, after the payincnt of tllc cirafti csecuted nilder tlic 
c o ~ n ~ ~ r o m i s e  agreemeilt. Mince w11icll sale tile saic! 'Knrrca ha.< 
died intcs::lte, anti 110 lctlcrs of :~ t ln l i~~ i ,~ t rn t io i~  1i:tr-e i+ue:l up011 
h i  s t  Thc  s h a r e  held by 11iw :VCR 2-21 parts, 2nd by 
Cnrinon 16-2 1 p r t s  of the vhole. 

r > I l l c  action I\-fii bcgun oil l u g u s t  111, 1880, ant1 thc plaintifi' 
seeks f ix  a jatlgn~eiit of condciilnntion and sale of the 1:lud em- 
br:lcd in the mortgnge to sxtizfy 11i.3 sIl:~re, to-wit : sixteen twcnty- 
one p a r t s o f  tlic L s ~ l l l l  of 810:GG3, tl:c residue of t l ~ a  aiimant 
agrccd to 1,:: talcex for llle mortgage tlebt, with intcrest tlicreon 
from J a n n w y  1, 11572. 

Tllr: defendant 1-nc1et.n-ood, in his answer, m:rl;es no ol)position 
to  the  decree for relief. 

T h e  foregoing :arc thc inntcrinl fact- gathered from tlle plead- 
i i l p  nncl the finclings of' t11e jury u p 1  i+uez whmittcd to them. 

T h e  plaintiff had judgment for the <ale of tlic lnnd for the 
snti-friction of hi, +hare of the sum tlne ui~cler tlie coinpromise 
contract, u!:l+.; the ,amp \ \a< pnid before :r date fixed in the juclg- 
~lieiit, and therefrom the tlcfenclnntz interested in t!ie prcnlivs 
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tion of pnyment is raiied by tllc h p e  of' time as to the original 
indebtedness of Underwood, and that atwmecl by the corporation 
in place of it is barred by the act of limitationq. The  answer to 
t l ~ i i  objection ib obviou-. 

1. Tlic debtor, hTl~derwootl, in Ilk :ins\: cr atlnlits tl~ilt the uotes 
have not been pnitl in full, wliilc some 1;nrtial paj-ments liave 
been made. 

2. The note3 have I)ccii rducetl to jutlgmeut in the circuit 
cor~rt of tlie Vn i t e~ l  State.; t n o  of thein at Jnne tern?, 1570, 
and the other :it the same tcriii ill 1872, x l ~ i c h ,  as the rnqr states, 
are n l iw :ind in fu l l  force. 

3. The action is not to cnforw t l ~ c  obligations of thc corporation 
lill~ler thc contract nmlc by it in February, 1872, but so much 
of the mortgage clel)t iilcnxed Ly Uidcrwootl as nu.; agreed to 
be accepted by thc creditors in cli4:wgc of the . \ i l de ,  and i t  i i  
not material to inquire \illctllcr tlie r~nclertaking of the company 
be, or not, barred by thc itatiltc. 

4. I f  the li~nitations prcccriiied in the Code be npplicable to 
the transaction, and \\ere arailnblc to the other dcfcilclants, n h e n  
not set u p  23 a defence by thc tlcbtor.;, the mor tpge  is protected 
by the recognition of' tlic intlebtcclncss oli the part of the corpo- 
ration tlicn mvniug tlic 1:1nd cneu:nbered, 112. thr  third clause of 
-ection 31 C. C. P'., in the payment ir~bseqacntly made of the 
Oraf't-. 

5. U11Icsi e\;pre.s provi+ioni 1)c 111ade f i r  :in earlier foreclosure 
nod sale, wl~eli debt5 : ~ e  payable in  installmcnti, thc poncr of' 
clo.;ing- the trust is conferred to bc c\;erc+wl upon the f d u r e  to 
pay the last installment, and the forfeiture does not sooner arisc, 
as is held iu  TIa~.shnzu v. ,ilc&sso~l, G G  X. C., 266. 

We see no error in the other exceptions to the rulings of the 
cwnrt i n  respect to the cvidcncc, a d  t l ~ c  reil~arks of counsel, and, 
indeed, they arc not p~.csetl in tlie argument for the appellants. 

The csiential defect in tile nrgunletlt consists in a misappre- 
llcasion of the plaintiff'h grotmcls for relief, as presented in his 
c~olnplaint. The action rests for support n l ~ o l l y  upon the indebt- 



364 I N  THE SUPlZEilIE COURT. 

cclnesi rccoguized and e~iclenced by notes in the li~ortgagc of 1868 i 
and the agreenient of the company in modifyiqg i t  ill 1572, never 
perfected by the coi:~pliance of either party n it11 it3 t e r m ,  i- 
referred to only as reclueing the clcmnnd of the piainti'rf; lie a+sent- 
ing to abide by the recluctio~: t1ie11 agreed on. Of this the appel- 
1ailt.j cnn~lot con lp l i~ i~~ ,  for the value of' tlic'r equity of ~ m l e t ? l l ~  
tion in the p ~ ~ l i b e h  i, proportionately ii~crea-ell tllcreh-. 

There ic n o  error. J ~ ~ c l g ~ n c l r t  11 ill l~i' ei?tel-e(I ~ I I  : :c 'c~GI~:~II (~c  

witli this o p i n i o ~ ~  ant1 the cnucc remaniled. 
S o  erro13. A\ffirii~ed. 

h judze 11ns n o  power to renilel j i~dgnicnt  after the expiration of the term of 
court wi thout  the consent of parties, except i n  cases wliere tlic I:lx clothes 
h i m  \:.it11 j n r i d i c t i o ~ ~  a t  e1:nnibet.s. 

EJECT~IEST tried on csceptions to x referee's report at Spriug 
Term, 1882, uf ASHE Sl~pi'rior Court, before Are,y, ,T. 

Appeal by defendants. 

ASHE, J. The  mail] question p r e w ~ t e d  by the recold for our 
consideration iq ~ ~ l l e t l i e r  a jnclge, after the alljonr~irnent of court, 
can render a judgment ill a case tried before him a t  court, n ithont 
the consent of the partieq, it not being a caze of ~ ~ h i c h  he n a s  by 
law clothed with jurisdiction a t  chambers. 

This  cause was referred to n ~ f e r e e ,  i ~ l i o  filed a report at fall 
tern], 1881. Upoil hearing the report of the referee, the cscep- 
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111 n u  action br  n step-'~tller to recorer daunages for the seduction of his siep- 
rlnugllter, a recovery cannot lie had nnless the  plaintiff had, at the time, 
t!~e control of her services. S n c l ~  action arises by the fiction of the  law 



366 I N  THE SUI'EEME COURT. 

from the relation of ~ n : ~ s t e r  and servant, aad not from that of parent and 
c l d d  ; T l w p T o ~ e ,  it  !\-as ewor i n  the c o ~ u t  to refnse to c h g e  that, if the 
jnry shonld find she was sedncect by the defenclaut w!~ile she was away 
from the I~ouse of thc 111aintiiF and not i n  his service, but  in  the cn~ploy 
of a third ;~erson, the  lain in tiff cannot recover. 

( B r i g g s  v. Eiwrs, *5 Ired., 16 ; dTc.Ldey v. Birl;/iecirl, 13 Tlwl., 22 ; JTcDn~zicl  v. 
Eclwrr ln ,  7 I d . ,  405 ; iSitrfe 1.. I ) l r i~ lop ,  G.i S. C., 298 ; L o ~ i g  v. Pool, 69 K. 
C., 479 ; Brin l ;  v. Ilicick, 77 S. C'., 59, cited and npproved). 

?iI~nr.rarc:x, .J. The  i)l:li~iti!T I)rougl~t illis action to recoyer 
tlanngcs for t l ~ c  seclnctiou of I l i a  step-d:\nglltc.r by 'die defencl:tilf. 

r 3 I lie contwtion of the :)l:ii~itii'i" as to tlic mattei.:i i i~ \ -o l~c t l  iir 
tile queztio~i hefore this cot~:.t \\-us, that hi:< step-i l :~u~hter had 
been a ~neiiibcr of liis f : i~nil~- eve:. R ~ I I C C  slic wtlx six years of age, 
and ,die 1 1 d  I~ccli occasionally al~:+cr;t from his llonse ill tIlc em- 
ploynlent of other pcol,!c :IS n house scrvai~t, a c ~ o l i ,  n lmys  
rcgarcli~ig his house ns j ~ c r  Iicinie, :inti when tl~crc, I d p i n g  her 
rnot l~w aba:lt her do~ncstic \YC?T!~ ;  mtl Iic iutrodrieed te~tinlony 
tending to prove his allegations. 

On the otllcr I m d ,  the eol!tention of the clcfenclant tlmt 
the step-ilaughtcr, after t l ~ c  age of sixteen years, was not a mem- 
ber of the plaintiff's family ; that die left his house and he l i d  
no commailcl or control over her;  that slic controlled Ilersclf in  
all respects-n~aclc contracts, xtipulatcd fix wage?, ~vorked -\vhen 
and where slie pleased, reccivecl her n . a p  nml disposed of them 
3t her plcasr~rc; and that at t l ~ c  time of the seduction, she was in 
the en~ploynicnt of o w  Joncs, and on her ow11 sole account, a d  
not under the command or control of the plaintiff'; and he  intro- 
duced testi~nony tencling to prove his allegations. 

On the trial, thc defendant prayed the court to give the jury 
the following, anlong other special instructions: 
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" Tlmt if thc jury find from tlic evidence, that Delia Black- 
burn was seduced by the clcfedant wlrilc in the employment; of 
the ~ ~ i t n e s s  Jones, or ~!-lwn she was away from the l~ousc of her 
step-father, and \shilc not in his scrrice, the plaintiff cannot 
recover, altllougll sllc afterwards rctnrnecl and IT-as confined at  her 
stcp-fatllcr's ho11se." The court decliilctl to grant the prayer, and 
the defendant excepted. 

I t  Ilas been repeatedly held, that if n step-father has talien his 
step-dat~glltcr into his f:mily and treated lrer :is onc of his housc- 
liold, he can nlnintnin an action for seductioi~ against her seducer, 
jwt  as ilc-r d w m d  f:utl~cr conltl do if living; lic has tlre s:ume 
rights against the ~eclnccr t11:ut the fathcr would lmvc, if living. 

Brit tlic stcp-fhthcr must :uctnully st:111d in loco pcwenti~ to the 
step-ilaughtcr; she n ~ w t  be living in his f:linily or :rbwnt tor-tipo- 
rarily wit11 his conscot, mil be under hit; control. The  same right 
csists in &\-or of :my p!:rmn wllo >tniid:; 2'n loco p w ~ r t i s  to  the Se- 
n::ilc seduced. JIctpincty \-. h"mrlc+, 5 Sucecl (Tcnn.), 146 ; Birricy 
v. I.,i'b(,e, 31  B:rrb., 273; 5 1-:\it, ; k t .  & Dcf., G G O , G G 1  ; RTood 
JXast. ck Sci-rt., 5$3-1.4, 235, 256. 

I t  11as heen 1ilie1.i.i~~ lleltl illat \rllen :I step-(laughter leaves tile 
11011:~ of Iicr .stcl)-father an(] is scducrd wliilc ill the service of n 

third Ilerson, he c:unnot n~nirit:rin :in 3 ~ 6 ~ 1 1  for the sedi~ction, 
aitilougll Mort the birth of tl!c cliild she rctnrns to his house, 
engages 2 1 k  services m d  is tircrc nursetl and cared for during her 
coafineumnt. 6 FVaits' Act. c !  Def., s t rpn ,  and Wood's Mast. $ 

Serv., $245. 
The  action for seclnction does not grow oat of the relation of 

parent and child, but tliat of ~naster and servant and the loss of 
service. I t  is true this is R fiction of the lam-the comn~on lam 
method established i n  tlrc course of judicial procedure, whereby 
the party injured map recover damages for the injury sustained ; 
still, in order to sustain the action,.sorne service, however trivial, 
must be shown to have been (lone by the servant, and i t  must 
appear that the  plaintiff had thc right to con~mand and control 
the serriccs of the female seduced, at  his mill and pleasure. 
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Bt-iygs v. Ecc~vs,  3 Iretl., 1 6 ;  XcAuley T-. Birl:htad, 13 Ired. ,  
28 ; XcBtrniel v.  E(Eiirctlrtls, 7 Ired.,  405: : 3 WaitsYIc t .  & Def., 
GG2; TT'ood'q Mast .  & Scv., 4$%45, 246. 

?Thilc the s t e p f a t h e r  may maint:~in the  actio11 for  beduction, 
a, stated above, tllc d e f e i i d ~ n t  may s11o.r~ iu liii defence tha t  the  
-educed step-(laughter 1\35 in tile hervice of :I tllirll person a t  t h e  
tiujc of' the d u c t i o : ~  ; t h ~ t  i l ~ e  IL:~., not rciitlillg \\ it11 t h e  plaintiff 
a t  t l ~ a t  r ime;  tha t  -be then controlled herself, uiatle her on-11 
contracts, controlletl ilcr nage., aud  tha t  thc~  plaintiff' had no 
r i g h t  to command her serviL,+, 1 - a i t ,  s~~prct ,  668. 

S o w ,  n l ~ p l j - i i ~ g  thew principle-, of l a i r  to  the  ca3e hefore ui, 

a n d  i n  vimv of the contentions of  the  partie, and t h e  critlencc 
bet out  in  the  record, n e  t l~ in l ;  the  defcnduut !\:is cntitlcd to the  
slwcinl instruction prayed for, o r  tile sul~stnnce of' it. Tilere wns 
cvidcncc snflficicnt to fairly entitle him to have srlcll a view of 
the cnsc submitted to t l ~ c  jury.  T h e  c l e f e ~ ~ d a n t  11x1 the  r ight  to 
ava i l  11imscii' of  such n defencc, and  there was evitlei~ct: tendiug 
t o  support  it, tlie force of  which o11~11t to  11:lve I~ecn de te rn~iaed  
bv tire ju ry  in the  l ight  of snc11 i ~ ~ s t r u c t i o n .  

T h e  record gives us a very meagre and unsatisf:~ctory account 
of t h e  instructions t h e  court gave  the  jury,  bearing upon tlie 
qu&ion before 11s now. TT'c must take it, however, as t l ~ e  
special instruction was s imply tlenied ~ i t h o u t  a word of  explaua- 
tion, t h a t  tile sul)stance of i t  was not given in a n y  part of the  
charge. T h e  defendant co~np!ains nud excepts, and we cannot 
see t h a t  h i s  exception is grountlless by a ~ ~ y t h i n g  tha t  appears i n  
t h e  record. 

\Then a party to the  action prays for  a special jnstract iol~ to  
w h i c h  h e  is entitled, and t h e  court fails to give it, o r  t h e  sub- 
stance o f  it, it is error. T h e  c o ~ i r t  is no t  bound to adopt the  
language or  form of  t h e  inztruction prayed for, hu t  the substance 
or n ~ e a n i n g  of i t  must be given, unimpaired by any material 
qualification. State v. Dzcdop, 65 N. C., 288 ; Long v. Pool, 
68 S. C., 479 ; B ~ i d  V. Black, 77 K. C., 59. 

I f  t h e  party is not entitled to  the  instruction prayed for, in its 
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eutirety, then, of course, the court nil1 modify i t  and explain to 
the jury how the fact.; he:rr upon it. 

Tlierc is error. The  judgn~ent  mus t  bc set a+le a11i1 a new 
trial awarded. L e t  tlli.; be ccrtificd. 

Error.  Tlcn i~c  d~ no7 1 1 .  

1. Tiiere is no evidence in this ctise illat the plaintifl' inortg:~gee agreed to 

give his attenticin to sealr ing ant1 :rppl>-ing the ?rotis conveyed a5 an 
additional security fi)r his tlel~t,  :r11c1 the c.on1.t 11elow erred i n  not 311 

instructing the jury. 

2. .\ witnew, principal debtor, in :in action 1 . 1 ~  tlie plaintii;  g gain st tile eitnte 
of his deceased surety, is not disabled by THE COUE, gj9O ( C .  C. P., 
$313), from testifxing for the defendant administrator nu to what occi~rrecl 
in  a transaction between t l ~ c  plaintiff' and the  tlece:~sed, or  :ls to wlint tlli  
deceased swore on n former trial. - l n d  the plnintifi; i n  his test imo~~?- in 
reply, is restricted to the  tl.:insaction to ~vl i ich the evidence of tlie f i r ~ t  
witness was directed. 

(Xctcuy ex-pule, 84 S. C'., 63 ; It'l~itehui.d v. Pdfipl ie~,  8i N. C., l i 9  ; Jl~irplrg 
v. R a y ,  7 3  K. C., 588; AiLighb v. hXebieic, 86 K. C., 400; l ' a r n h a ~ t  v. Si~iitlr. 
10., 473; 7Jrooclhozrse r. Simmons, i 3  K. C'., 30, cited and approved). 

CIVIL ACTIOS tried at Fa l l  T e r ~ n ,  1882, of ROWAS S t i j ~ ~ i o r  
Court, before Gutlger, J. 

Verdict and judgment for defeotlat1t. Llplleal by plaintit?'. 

JIr. J o h n  8. Henderson, for plaiutiE. 
Lllessm. NcCo~~klc & Klufta, for defendant. 

SMITH, C. J. W l ~ e n  this causc was before us 011 the former 
appeal, it  was held tbat tlic defendant, surety to the note in suit, 
was 3 guarantor, whose duty it was to see that the debt mas paid, 
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and that the collateral security provided in the mortgage by the 
principal debtor is made available autl applied thereto in the 
absence of any undertaking on the pdrt of the creditor to do so. 

82 N. C., 456. 
Since the decision and during the  pogress of the canse in the 

court below, the defendant (lied, and the present defendant, who 
took out letters of adnlinistration on his estate, has been snbsti- 
tuted in place of his intestate. 

On the last trial two issues were submitted to the jury, to each 
of which an :~ffirinative answer was returned: 

1. A t  the time of the execution of the notc and mortgage, 
mas there an agreement between the ~jlaintiff aucl the intestate 
Linkel, t l ~ a t  tlie plaintiff would attend to the securing of the 
property conveyed in the mortgage? 

2, TVas the property conveyed in tha mortgage lost or de- 
>troyecl Iny the negligence of the plaintiff'? 

When the evidence was concli~~lcd, the plaintiff aslied the 
court to charge the jury tlmt there was no ericlence of any 
:~grecmcnt between the plaintifl' and the defendant's intestate 
thnt the plaintiff would attend to the securing and appropriating 
tlic furid provided in the mortgage. The  instruction was refused, 
:~nd  the  plaintiff' excepted. This and other exceptions to the 
rulings in receiving ant1 rejecting evidence are presented for 
review by the plaiatif?s appeal. 

The  mortgage deed was exhibited in evidence, conveying grow- 
i l ~ g  crops of wheat, corn and tobacco to the plaintiff, and in form 
capable of being at  once enforced for the payment of the secnred 
debt. 

The mortgagor and principal debtor (Lowder) testified that the 
plaintiff said, at  the time when the note was given, he would like 
to have a mortgage in addition to the surety, Linker, and that 
the latter then drew the mortgage; that while preparing the 
instrument he inquired of tlie plaintiff to whom the property 
should be conveyed, and the latter answered, '(to nle, of course"; 
thnt Linker did not say that he himself would give attention to 
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the  mortgagc; t i ~ a t  the property assigned was ample in value to  
pay the  debt,  I)nt 110 e f h t  was made by the  plaintiff to  get pos- 
session and thus app ly  it. 

r 7 l h e  same ~ ~ i t n e s s  was allo~vetl to repeat from menlory the  testi- 
uiony of the  intestate delivered on the  f i~rnier  trilll,  herein he  
swore that  the  mortgage \vns to  I)e nladc to tllc plaint i f ,  a ~ ~ d  after 
csecntion was i~antlcd to Ilim. 

T h e  above t e s t i i n o ~ ~ ~ -  was received after objection from t h e  
plaintiff as contravening the  pro\-ision.: of section 34.3 of  t h c  
Code of Civil Proceclarc. 

JI. L. Hol~i les ,  i~ltrotluced Op the ~~Iaintifi", stated that  he wrote 
the note in Sl i t  :1nd hcar(1 uf 1 1 0  dcn~:ind for f'urtllrr security; 
tliat 11c represented to the  p1:lintiiF the sufficieucy of the surety, 
wit11 which lle seemed to bc c o ~ ~ t e n t ,  ant1 witness nssurc:l L i n k e r  
tha t  the  plaintiff wns ssti,dicd with 11ii11 as surety. 

T h e  pInintif7, i;esnl-oined o n  his on-11 bdlalf ,  tlcnied !~: lving re- 
quired the  inortgagc to I )?  give:), ant1 o2erecl also to prove by  h i s  
owrl oxth tha t  n?itlier whcn the  tleed was made, nor a t  a n y  time, 
did Ile say he would sec to  t!le securing a11d appropriating t h c  
crops to  the  trusts of tile mortgage. T11ii te;timony was rejectcd 
for  iucompetcncy, :lad to this r i ~ l i n g  the plaintiff also excepted. 
T h i s  was a11 the evidence ac!tlrlcetl ill support of the first issue. 

T l ~ e  court was asked by cor~nsc.l of' the  1,laintiF to  charge t l ~ c  
j u ~ y  tliat there was no evidence to  \varrant the affirmative finding 
U ~ O I I  the first issue. T h i s  \ras refuietl, and after ~ e r d i c t  and  
j r ldgn~e~l t ,  t h e  plaintiff appenlcd. 

There  is no d l  fou~ltlerl oliection to the  testiniony of L n n d e r  
as t o  what occuwecl a t  the  t ime of the  making the  mortgage, 
see11 a n d  heard by  h i m ;  nor  does it  lie a p i n s t  the reproduction 
of t h e  testimony given by the intestate a t  the  former trial. I f  
the  witness were alive 11c would be  competent to testify, a n d  t h e  
recalling what he before swore to is but  a substitute, a l lo~ved from 
necessity, i n  place of l iving testimony. 171ucny cx-pcwte, 84 
N. C., 63; TZ.T/~llitehui.st v. Pettipher, 87 X. C., 179. 

T h e  admission of the evidence, I ~ o w e ~ e r ,  authorized the  esami-  
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nation of thc plaintiff as to the tr,insactiol~ to \vhich that evi- 
dence was dirwted, by the express words of the c o n c l ~ ~ l i n g  clause 
of section 343. - 1 q 1 h y  V. Ray, 73 N. C., 558; lilzi_oht v. 
Killebrew, 86 N. C., 400. 

Bu t  it did not authorize the plaintiff to  go further and testify 
that a t  no other time did he assume this c l ~ ~ t y ,  for tl.ioug11 nega- 
tive, i t  might bc confroi~ted with an afirnlatire if the intestate 
were alive, and thus falls lxnder the rule settled in 6Voodlzouse r. 
Bimmons, 73 N. C., 30. 

The  blending together of testimony, c'ompetent and i1ic0111- 
petcnt, and offering i t  undivided in a single proposition, takes 
away fyom the plaintiff the force of an objection wl~ich would lie 
against the ruliug out of t l ~ c  part that by itself was admissible, 
and error canuot be assigned for the rejection of' i t  a4 a n  entirety 
according to the proper practice. Bllioff  v. Pierso?, 1 Peters, 
328; Bcu-nhnrdt v. 8 d h ,  SG N. C., 473. 

There was error, in our opinion, in rcfusing the instruction 
asked for the plaintiff, a i d  we look in vain for any evidence of 
the fact, or from which the fact can be cleduced, that the plaintiff' 
undertook or agreed with the intestate to look after the mortgage 
and see that the property eo~~veyecl was secured and applied to 
the mortgage debt. No witness so states, nor are circumstauces 
disclosed in the testimony from which au inference of the plain- 
tiff's assuming this duty can he fairly tlravm. There is no pre- 
tence that  the agreement n.as entered into at  any tinlc except 
when the n~ortgage deed ~ v a s  cxecutetl, and 110 one prescnt tes- 
tifies to its having been then li~ade. T h e  evidence most favora- 
ble for the defendant is only that the plaintiff demanded further 
security from the principal debtor, and when asked, directed the 
assigmnent to be made to himself, without any declaration of the 
use to be nlacle of it. 

F o r  this error there must be a new trial, and it is so adjudged. 
Le t  this be certified. 

Error.  Kenire cle ?LOCO. 
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A v o l u ~ ~ t a r y  tleed, esc+cuteti by n u  inwlvent  person, is void perse  :IS to credi tors ;  
where  t h e  deed is niade npon :I fair consider:~tiou i t  is not  necessarily void;  
: ~ n d  where  the  trailinction is l x t s e c u  an  insolvent fa ther  and  h i s  son, n rehnt- 
table presi~mjrtioii  of :L frnntlulent intent arises frolu t h e  close relntionship of 
t h e  p:~rties ; !l ' i iewfor~, \vilere there v a s  evidence tending to show that  t h e  
deed \\-as supported Ly :L \.:di~:~irle ccmsicleration, a n d  the  judge charged t h e  
.jury tha t  if a t  tlie t i n ~ e  i t  IV:I:; executed the  b:lrgainor did not  re ta in  prop- 
e r t y  silfiicient to pny 11is del.!tq, tile11 i n  !:~w t h e  tleed i s  void, and  fxiled to 
s ; th : i~i t  tire cll~e;tioii :li to tile hoi i ( i  jii1e.s of tlie transaction, i t  zius held to b e  
erroilco~ls.  

(State v. B d h ~ m e ,  S I red. ,  130 : dIoi.i,ir v. Al/!a~,  10 Ired. ,  20.3 ; Gibson v. Ttrulker, 
11 Ired.,  327;  Ifiir.d!j v. Siinpcnn, 13 Ired. ,  13% S~~tterzclrife r. If icks,  Eusb., 
10.3 ; Jenkiiis v. I'mce, 1 Jones, 413 : ,Jesmp v. Johnsfon, 2 Jones ,  33.5; BlucE 
v. C~iiil~i:li, 4 Jonc., 130; Tl;'izcl~esfe~..,-. Reid. S Jones, 377: cited and ap- 
proved I .  

I O  J .  Tlli, action nns brought to recover poises- 
sion of the 1:111tl t l e~cr i l~e t l  in tlic cornplail~t. T h e  plaintiff claims 
to derive title fr'roix thc tlefwtlant Jaiilcs FI~IICIIUIII, senior, by 
virtue of a slicriK's deed, i~lade to h i i ~  in pnrsannce of a sale of 
his Iand uildcr esccution~ ihsucd upon two judgments against him 
in favor of tile plaintift; dated t l ~ e  6 t h  day of February, 1871. 

T h e  defendant James 3"inclluin claims to ow11 the land by 
virtue of a deetl csecutetl  to him 1)y his father and co-defendant, 
James Fl iae l inn~,  ieirio:., conveying to him the fcc-iilnple therein, 
dated thc first day of JIawIi, 1850. 
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The plaintifT contended that at  the tinie the fathcr made the 
decd to his son, lie was cn~barrassetl with tlebt; that the deed 
was voluntary, i117d therefore fraudulent as to his creditors, and 
that, at a11 events, i t  wai nlade to him to hiuder a i d  delay his 
creditors, and mas, therefore, fraud~ilent  and voitl, a d  the sher- 
iff's cIcctl pcsietl the title to tile plaintiff. 

T o  support tliis colitentioii, the plaintiff introdwed testimony 
tending to s l~ow that the tfefend,rnt Junics Fl inchnn~,  senior, 
\\.as i n  debt, more than Ile could pay, and ernbarrnssetl t l l e r c d h  
at  thc time he niade tht. tlccd to hi5 son ;  that the dcccl was vol- 
uutary, and t11at it 1\25 nrndc to liinder and delay thc fatlier'~ 
creditors. 

The defendant contended to thc contr'try, ant1 in t rod~~ccd tej- 
timony tcntli~lg to show t!mt the t1efcd:mt Iras not in debt nt all 
at  the time the (Iced in qneition nas  executed; that this deed 
was not voluntary, but  was made for n valiiablc and adequate 
consideration, and n a i  not tuacle to hinder ant1 delay creditor,, 
but  bow^ fide. 

The counsel for the plaintiff prayed thc co111.t to give, antl the 
court gave the following, among otlier special initrnctious, to the 
jury:  "That if :it t l ~ e  time the defeutlant niade tlic deed to his 
son, lie did not retain property fully sufficient ant1 available 
for the satiifaction of :dl his tllen creditors, that then, in law, the 
deed is fi-audrilcnt and voitl as to sucli creditors. 

I n  tliis, tlierc i - ~  error. The  instruction given is 3 5  broad and 
sweeping as i t  can be, and it is not trnc as an :11)~tract legal propo- 
sition. Every sale of real or personal property made to a son 
by his Gather, a t  the tinie en~barmssctl wit11 debts heyontl his abil- 
ity to y ly  theni, is not necessarily fr:l~idnlcnt antl void as to cred- 
itors. I f  the son honestly buys the land or otlier property fro111 
the father in such circiimstances, and pay for it :I fair price, such 
a sale is good 2nd valid as to everybody, and it stands on the 
same footing as if it  had been niade to a stranger. There is no 
reason why :L father, unable to pay Iris debts, may not sell his 
property to his son, and the only difference between such a salc 
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every sale t h t  may bc nladc by tlic father to n son, n hetlier 
m:lc!e for a fair :tnd I1onc5t cousideration or for a price lees tliau 
thc rcasonnl)lc value of the property, or  nlicther the deed mai 
p i~re ly  voluntary. T h e  charge was erroneous mt l  bore directly 
:)gainst and to tlic prejudice cf the tlefendaut. I f  the jury 
rniglit have found thnt the fatllcr o\.i.ed debts he was unable to 
~ : I J - ;  that  llic .on I~or~glrt  the laud for n f'tir p i c e  and hor~eitly, 
tievertlieless, ~rntler thc  initruetion given, they were bo1111d to 
find that the dwtl n a s  fiautlalent ; or, ~f they migllt have fouild 
that the price p i t1  wa, less tli:~n the full v,llue of the l a ~ ~ d , l ~ o t  thnt 
the sale \ws  open, fair aud I I O I I C ~ ~ ,  \\:I+ not secret, nor made to 
rlefrand creditors ; thnt tllc i ndcb tc r lu~s~  of the father was trifling ; 
?till, auder tlie initruction, tlicy mu?t find that the deed n-as 
f rauddent .  Under the initrnction given, the deed \\as void in 
:my enye. nnlc-5 the f,~tlicr rctt.rved " property fully stifficie~~t 
: ~ n d  available filr the \ ~ t i a f k t i o ~ r  of a11 hi\ t1ie11 crcditorq." 

T h e  chargc give11 wcrn. to 11:\ve rc\tctl on tllc iuppcisiticin 
that the deed nas  voluntn~y. I f  w, thi5 wai er~oucous, because 
the contentinn of the tlefet~tlant \ \a- that the son purcliasetl the 
property openly, f'tirly :1:11l for :x valuable and adequate consid- 
eration ; at  all evcnts, for n v n l ~ ~ a h l c  con4dera;ioo, in  good faith 
:~ntl wit11 rio finr~tlulent n ~ o r i v e  or  ir~tenl, and that the deed was 
not voluntnr?. Tlrcrc \r:i; evidence tentling to support this con- 
tention on tile p r t  of the tleft'ndnnt, ant1 there was liliewiv 
cvidencc t~n t l ing  to p row tlic allegation.; of the plaintiff. 

It iv3' for the jury to find 110w the lnaterial Facts w r e  kinder 
proper instructions from t l ~ c  coul t, puttilig tile case befbre them 
i n  cvcry propei.aqpec.t. I f  the court had said to t l ~ c  jury, " i f  yon 
find t1i:tt the dwtl nas  rolzcnttrry, ant1 the fa t l~er  .did not at the 
time of tlie esceution tliercc~f I ctain property ' fully sufficient 
ant1 awilahle for the s,ltisfxtiorl of his thcu creditors,' then the 
clcctl i i  void ill law as to creditori," the tlefer~ilaut could not have 
co~uplainctl. Tile instixetion a?  given \Tar \$holly ~~uwarranted ,  
except up011 tlicz wppo'ition that tlre deccl was vo lu~~ ta ry ,  ant1 
wlictlier it \ \as  so or not \\-:I- a q~icztiol~ p u t  directly in issue by 
the evidence. 



OCTOBER TERM, 1883. 377 

~VESPELL 2. RATHJOHX. 
-- - 

r 7 1 his charge may h a w  misled the jury-probably did-to the 
prejudice of the defeadant. The court p ~ t  tile case before 
them in several aspect., giving instructions to meet each, but lie 
did not correct l l i q  error in this leading a i d  perllaps control- 
liug one. 

There is error, f;)r wilic11 the defendant i, entitle dto a new 
trial. Let the jutlgn~ent b e  rcversetl out1 n new t r i d  arrardetl. 

Error.  T'cnil-c rle 7~or.o. 

1.  T l ~ c  legislature given to no conrt exclusive eqiiitnble juriitiiction, and 
w h e t l ~ c r  th is  coorl has  power to prescribe s i ic l~  :i j u r i d i c t i o n  in pursuance 
of article fuur,  section eight of tl:c c o ~ ~ s t i t r r t i u ~ ~ ,  conferring jurisdiction 
over  " issncs of fact "-Qlitcw. 

2. deed esi.cr~tetl ~ l n d c r  untlne in l l i~cnce will he re,jccteJ, h11cl1 influence being 
frnntlolent and controlling. 

3 .  \Vilere a f'ather, I ~ a v i n g  two dal ig l~tem,  esecute.: ;I deed to one of' them,  

i though not fonndrd i:pon  t ti equate coniideration, t he  deed will not he  
cancelled at t h e  instance of the  other  duliglrter, nnless :rctu:rl fraud o r  
nuc111e influence lie s11o\vn, and the  burden to sIlo\v s ~ ~ c l ~  is n lw~n t h e  pa r ty  
a l leging it .  T l ~ e  1:aw prewtnes  snch trnnwction to  lie propep, ~ ~ n l e s s  the 
contrary  is shown. T!ic ~.elntion of' 11:lrent a l ~ d  c l~ i l t l  d i s t i n g u k h e ~ l  from 
thxt  of gn:rrdi:in and ward, Src. 

4. W l i e w ,  i n  r l ic!~ cnse, after t h e  (lent11 of the  h t l l e r ,  :in action i.: 1)ronqiit by 
one d a u g l ~ t c r  aqainst the  other  \ t h e  g lx t i t ee~ ,  tiemancling a cancellation of 
t h e  deed and  a clivision of t he  l:md, alleging t l ~ a t  tile same \\-:IS esecuted 
unde r  u n d u e  iniluencc exerted by the  jirtn?tee over  t hc  grantor ,  \ r i~ose  ill 
l~ea l t l l  Irad i~upa i r e t l  his niind ; and  t h e w  was e r i ~ i e n c e  n o t  inconsistent 
with t h e  integrity of t he  deed, tile grantor I l av i~ lg  expressed llinlself sat- 
isfied with i t ;  and  the  court charged the  ju ry  i n  sn l~s t ance  tha t  suf ic ient  
capacity must exist a t  t he  t ime of t h e  act performed, o t l~e rwi se  t h e  act 
would not be  val id ,  althoiigh t h e  llarty recovers sucll capacity, unless 11e 
af terwards  acquiesced i n  t he  act o r  ratified i t  ; H1:((/, no crsor.  
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( L e g g e f t  v .  Legge t f ,  88 N. C., 108 ; Shields v. Whitcder ,  82 11'. C., 516 ; Len v. 
P e w e e ,  68 X. C., 7G ; W r i g h t  v. Ilozw, 7 Jones ,  412 ; Hornh v. I i n o z ,  8i 
N: C., 483 ; MeConnell  v. Cddtcell ,  7 3  X. C., 338 ; R k p y  v. G n n t ,  4 Ired. 
Eq., 443, cited :~nd approved) .  

SPECI~IL PROCEEDIXG coii~mcnced in  tlie probate court and 
tried a t  Fall Term, 1882, of Xmv HASOVER Superior Court, 
before ilfucRae, J. 

This proceeding n a s  instituted by the plaintift to obtain par- 
tition of certain lots in the city of Wilmington, of which John 
H. Heins i.; alleged to have dicil seized and lmsessed, and the 

feme plaintif'r' Anna S. Wesscll and the feme defendant Margaret 
E. Ratli.jo1111 are his only cliildren and heirs-at-lam, and are 
jointly beized of the descended property. 

I n  a n s w r  to tlic plaintiK~' petition, it is alleged that the feme 
tlefentlant i t  the solc owner of thc property uuder a deed from 
her father, and in reply the plaintif& say that said deed is not 
the act 313d cleetl of John H. Heins, for the reason that a t  the 
time of its execution he w : ~  not of sound and disposing mind, 
a t ~ d  that the ~nnking of the same was proc~lrcd by undue influ- 
ence exerted by the f e n x  defentlnnt, ant1 t l ~ e  plaintifl; therefore 
asli for a tlecree of cmcellation and that the laud be tlividecl. 

Thereupon the following iisues were framed and sul-mitted to 
the jury : 

1. Was Joliu If. Hein.; of' such unsound iuind, a t  the tirlle of' 
the execution of tlic tleetl, as to reetlcr him incapable of' csccut- 
ing a tleetl? Ans re r ,  So. 

2. Did the Jcnae defentlant Alargnrct procure its execution by 
exerting a11 tindne influence over her father, ilic inid John H. 
Heins ? Answer, So. 

Thc  plaintiff5 an(1 defendants introtlocctl a ~ l n ~ n l ~ c r  of' wit- 
nesses : the testimony of tlle former tended to iupport the nllc- 
gation of a want of soundneis of miud of tlic grantor, caused 
by protracted ill health ; and that of the latter, to s ~ ~ p p o r t  tlie 
contrary. 

The plaiutiffs requestetl thc court to charge tllc jury, "that  in 
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order to enable a man to n ~ a k e  a deed of his property so as  to  
pass the  title, he n ~ u s t  I ~ a r e  sufficient ~ n r n t a l  capacity to  under- 
stand the nature of  t h e  act in  which Ile is engaged, in  its fnl l  
extent and  effect, and this capacity must cxist a t  the t ime of t h e  
act performed;  if i t  does not then exist, t l ~ c  act woald not be 
valid, although the  par ty  might  tlierenfter recover s~icl t  capacity." 
T h i s  was given, and  H i s  H o n o r  atltled, " m l e s  11c acquiesced i n  
it  o r  ratified it af'tcrnarclr," to wl~icl l  addition the  plaintiff3 
excepted. T h e  sabstailce of other instructions of  the pIaintiK5 
which were r e f ~ x c d  hy  the court l)elow, is stated in  the opinion 
of this court. 

U n d c r  the  charge of the ,judge, the  jrlry respoutlecl to the  
issues as  indicated nlmvt, ant1 the plaintif& aappealcd fro111 the  
judgment rendered. 

I I \ I O S ,  . I. TIIF ai)pellautz insiit  i n  this court tha t  
thi? is a casc csclnsirely wit l l i l~ t11c equitable ju r id ic t ion  of the  
superior court, and,  ti~ercforc, that  court ought  to  11arc proceeded 
to hear a i d  determine it  us n c ~ s c  i n  equ i ty ;  :\nil they snggei t  
tha t  it  be reinanded uiti: instruct iot~s to that  court to i o  treat it. 

TJTe are  not p r ~ p a r e t l  to  admi t  t h a ~  thir is a case esclusivclS- 
cqnit:lhle in its n a t a r c ;  I)ut if it were, it  :Ippcnrs that the  appel- 
lants consei~ted, first in the c o i ~ r t  of  p r o l ~ a t e  31x1 after\vards ii3 

the  superior court,  to  1l:ire the  issucs of flrct a r i s i ~ g  in their 
x t i o n  tried hy a j ~ w y  in tile ordinary metliorl of procedure. 
Equitable  rights may be scttled a n d  adtninistcreil, ant1 actions 
pnrely equitable i a  their  11:ltrlrc may I)c tried under  this method, 
~ ~ n d  n h e n  tile partics clioose a t  first to  proceed in t l ~ a t  way, they 
cannot afternarcls, certainly not without  t h e  comn!oil co~ls rn t  of' 
a l l  t h e  parties and the  a s w l t  of the  m a r t ,  c l ~ a n g c  the  method of 
procedure to tliat of the  court of equity, a i  establizlled in  this  
state before the preseot tl~ethod of  codc-procedure was estal-  
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li?hetl, o r  some other l ike it. Indeed,  t h e  legisl:~ttire has not 
Pr(~videcl for ally rsclusive eqr~i tahle  ju r i4 ic t iou  under  t l ~ e  pres- 
en t  constitrltiou of tlie state. To \vhat extent ant1 how t l ~ i s  court, 
o r  t h e  superior court, has prier to nver ta iu  ant1 p r e w i b e  w c h  
n juricdiction in  pursunr~cc of' article four, vc t ion  eight, of' t l ~ c  
c o ~ s t i t u t i o n ,  has not heen settled; ant1 n e  d o  not (lee111 it 1)ropcr 
o r  expedient to undertake, in thc ahscncc of' any legizlatiou oli 
the  snkject, to i~idicntc  n method of l)rocednrc in cqr~i ty,  unt i l  a 
c'tsc h a 1 1  a r iw requiring r l -  to d o  so TTThen inch a c a v  pre+entz 
itself, \ \ e  ~ v i l l  feel callctl upoti to  tlecitlc n grave con~titritioaal 
question, 1)erhapi more tliati olle, not n t  :lII free frvm embarrn-i- 
171e11t. 

V r e  have  <'lid as much i n  Lcyyctt r .  Lqgeft ,  8S S. C., 108, 
ant1 n e  have ilo t l i s p o ~ i t i o ~ ~  to modify \ \ h a t  nns there wid.  

T l i i z  court c m n o t  examine autl conai(ler thc  er idencc suhmittecl 
npou i.,ne, i)efitre a ju ry ,  for  the  1)orl)o-c of ie t t ing aside or 
nlodif!.iog their verdict, if ill :my caw, certainly not ~ 1 1 ~ 1 1  311d 
:~fter  litigant. 21a\.c consc.r~ted t o n  trial by j n r y  in the  o rd i i~ary  way. 
Tt does liot conlport n it11 tlie propriety. f:rirlie-, and integrity of 
judicial procecdii~gs to  allon litigant* to teht their fortune in oilc 
co~npe ten t  jciuisdiction, ulitler onz metliotl of procetl:~re, :tnd fiiil- 
i n 5  in that,  to t ry  atlother u c t l ~ o t l  before t h e  ~ n m c  t r i b u n d .  
Leggett v. Legpt f ,  s u l ~ l  a ;  Siiiddr v. I l 'hi t~dci . ,  S 2  S. C., 516. 

2. As to the firit  c ~ c c t ) t i o n  ~i~ecif ie t l  in  the ricurtl, tllc court 
gaye  the  special instruction prayetl for  hy the  :~ppellant.i, a i d  
added, " nnlr-s he acquiesrctl in  it, or ratified it afterw,~rds." 

Tl1i3 addi t ion\ \  asproper  and jri-t, i f '  not really necxccinry, becn~lqe 
there Tvni evit1enc.e t('tidinq to prove that  :~f'tcr the  ( l e d  was csc- 
c-uted, the  m:tlier thereof' repeatedly l;ne\v of, recogt i i~ed n:~d 
acquiesced i n  a i d  \\;is satiified ~3 it11 the  deed. T11c court is not 
Imruitl i n  all  ca.es to give the in~ t ruc t io i l  as pmyed for;  indecJ, 
it ought  not io be  io, when f x t -  a rc  in  c \  iclencc hearing upon 
t h e  instructioi> given, which thc jr11.y ought  to con-ider in con- 
nection nit11 it .  To give the instructioll without qualification or 
expl:~nation might n1islead the  jury. I n  the a1)sence of such 
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testin~ony, the plaintiffs might be entitled to l ~ a v e  the instructior~ 
given as prayed for, or the snbstance of it, unqualified by words 
that might impair its force, Under the circun~stances of this 
case, however, the plaintiffb mere not entitled to the instruction 
prayed for without qualification, and the exception cannot be 
sustained. 

3. Nun~crous  other exceptions talien by the appellants appear 
in the record, and me have examined them with care. W e  do 
not deem i t  at  all necessary to consider them separately, as they 
niay be condensed and all considered together more convenieutly 
and satisfactorily. 

Stripped of extraneous matter, the ernbodied substance of them 
is, that  where the relation of parent and child exists, and the 
latter becomes the beneficiary under a deed from the former, such 
a deed will be looked upon with suspicion; and if i t  is not 
founded upon adequate consideration, a d  the mental conclition 
of the  f i ther 1x3 such (arising from debility) as to make him 
easily subject to importunity and undue influence, and the bene- 
ficiary has opportunity aud position to exercise such influence 
and control, such a deetl will be rejected, although there might 
be no actual fraud or ulldue influence sho~vn. This  is the sub- 
stauce of the  special instractions prayed for and denied by the 
court. 

The proposition thus contended for on the part of the appcl- 
lauts, taken in its entirety and in its broadest sense, implies that 
the facts stated appearing, the deed is void in law, and the court 
n i ~ ~ s t  so declare. This cannot be true, and we take i t  that the 
meaning to be attributed to it is, that nothing else appearing- 
in the absence of proof to the contrary-there arises a presamp- 
tion of fact that the deetl is void, and thejury must be instructed 
by the court to so find, unless the defendants shall show by proof 
satisfactory to the jury that the deetl was made in all respects 
fairly and in good faith. Taking this to be the proper view of 
the proposition, we think it is not true, and that  the court prop- 
erly declined to give the instruction. 
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The  facts stated are not inconsistent with the entire integrity 
of the deed, that is, the facts may be true as stated, and the deed 
may have been executed in good faith and without thc slightest 
inlpropcr act vr conduct on the part of the grautec. The  facts 
stated are evidence, llot amounting to a presumption, to go to the 
jury upon a question of mak~jficies when raised. 

I t  is not strange or unnatural that a father, fceble in health, of 
weak mind, aud easily influenced by a daughter llaring oppor- 
tunity to exercise such influence, sllould give Itis dauglitcr a housc 
and lot and execute to her a dred fur it. I t  is natural that the 
father should provide for l ~ i s  dauglitcr : this is a proper and 
orderly thing to bcdone. It is what the paternal feelings of good 
men proiiipt then] to do: i t  is what jus t  men con~meutl and the 
law tolerates. W h y  should the law cast suspicion upon such a 
transaction? When the transartion, the deed, i5 right in itself, 
such as the I ~ r v  tolerates and the comnion sen5e of men approve, 
as just, rcasotlable an4 cv rnn~e~~da l~ lc ,  and therc is the absencc of 
the relations of suspicion founded on motives of policy, 1-10 adversc 
presnrnption arises; on the contrary, the law presunies sach deed 
or transaction in a11 respects 1)roper and jrlst, until the contrary 
is made to appe,lr. T h e  burden is on him, who allcges the con- 
trary, to prove it. There is n o  material presumption, nor is 
there any founded in motircs of policy, that parent and child 
will take aclwntage of ouc another: the laws of Iioman nature 
forbid tllis, a r ~ l  he who allcges the contrary must prove it. 

I t  may be that there a1.c caies where a parent conveys property 
to his child i n  which the presi~inptior~ of fact is so strongly 
adverse to the latter, that the court ought to instruct the jury that 
they ought to find against the deed, ~ ~ n l e i s  the child shall prove 
to their satisfaction that it was fairly and ho~ieitly made; but in 
such a case, there must be eritlence tendi l~g to show, not siruply 
that there might have been, but that there was mala jides. 

The relation of parent and child, as to presumptions of fraud 
and the onus of proof to rebut the salne, in business transactions 
between them, does not stand upon the sanle footing as the rela- 
tion of trustee and cestui que trust, guardian and ward, attorney 



OCTOBER TERM, 1883. 383 

and client, principal and agent, and the like relations; i t  belongs 
to a diff'erent class of fiduciary relations, in which the presunlp- 
tion is not so strong, nor does it arise under the same circum- 
stances. Resides, the presumption is always against the party 
having the superior or dominant position or control, and this in 
the case of parent and child is that of the parent. Lee v. Penwe, 
68 K. C., 7 G ;  Ilrriyht v. Howe, 7 Joues, 412; EIornh v. lfilox, 

87 N. C., 453; McClonncll v. C%lldzcell, 73 Y. C., 338; Big. on 
Fraud,  190, 264, 265; Best on Presumptio~ls, 4 3  et acg. 

4. T l ~ c  court told the jury that "unduc influence is a fraud- 
ulent aud controlling inflnenc~," and the plaintiff; insist that in 
t l~ i s  there is error. 

"Undue influence" in any apl~lication of' the p1ira.e iavors 
of what is meant by fraud. There may ,  Iio:kever, 11c instances 
in nhich " undue influence" i i  not frcludulel~t ill the itrict legal 
iense of that term. It is oftc!~ defined by t l ~ c  court? to be a 
'.fraudulent and controlling influenec," and i t  is iolnetinies prop- 
erly so. Undcr thc circumstances of thi.; case, n c  thi~llr it was 
not inappropriately so dcfined, and  n e  cannot see that the appel- 
lants suffered in the least dcgrec by the expla~latiou given by the 
court. This court haa SO regarded the meaning of t l ~ e  phrase i n  
numerous cases. Rippy v. Gnnf, 4 Ired.  Eq., 443. 

W e  have examined with care the initructions given by the 
court to the jury, and are impressed by its intelligence and fair- 
ness. I f  the court crred at all, i t  nas  in fClvor of the plnintiffs, 
and me are satisfieJ thcy have no ju i t  grounds of coniplaiut. 

There is no crlor, and the judgment mnst be affirmed. 
N o  error. Affirmed. 
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SOLOMOX OVERCASI-I v. D A V I D  K I T C H I E .  

Ejectllzent-Issues-Juclge's Chnrqe- Conments of Counsel- 
Tenants i n  Common. 

1. I n  ejectment, the court snbmitted an issue to the jury under which the  
location of a disputed line could be found by them, but refnsed to submil 
one proposed by defendant, as to whether the plaintiff agreed to the run- 
ning and marking the line by a surveyor, and that defendant might take 
possession under said agreement; Held, no error, as the same was not 
material to the case or  raised by the pleadings. 

3. The  comments of counsel in this case are not of such a character as will 
warrant a n e w  tr ial ;  the rule, as heretofore laid down, announced and 
approved. 

3. A judge, in granting a prayer for instructions, may add any explanation of 
the law bea~ing  upon the facts embraced in tlie instroctions. 

4. One of several tenants in common may w e  in ejectment and clnin~ the 
entire estate, and, upon a recovery, will have judgment for such share in  
common as he shows himself entitled to. Unt, here, there are no facts to 
support the instruction asked by defendant in reference to the alleged 
tenancy in common. 

5. Where there is evidence of a variation of the  compass in running a dis- 
l'uted line, and the court snbmitted i t  to the jury in  connection with the  
other testirr~ony as to its proper location ; Held, no error. 

(Mitchell v. Brown, 68 N.  C., I56 ; Bronson v. Pnynfer, 4 Dev. & Bat., 393; 
Holdjcist v. Shepard, G Ired., 361 ; Camp v. I-lo~nesle~, 11 Ired., 211 ; cited and 
approved). 

EJECTMENT tried at  Spring Term, 1882, of IREDELL Supe- 
rior Court, before Eure, J. 

T h e  following issues were submitted to the jury : 
1. I s  the plaintiff the sole owner and entitled to the posses- 

sion of the land described in the complaint? 
2. Does the dividing line between the plaintiff and defen- 

dant ruu  from the pine desipated in the plat to the red oak? I f  
not, to wl~at  point does i t  run? 

3. I s  the defendant in the wrongful possessioil of any part 
of the land ? 
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3.  What  damages iy plaintiff ~ ~ ~ t i t l e d  to? 
1. During the trial the defendant introrluc~ecl evidence tecndiug 

to s11ow that the plaintiff llatl : ~ t  one time agreed to allow one 
Caunpbell (county surveyor) to run and niarl; ihe liue of the (lit- 
pntcd territory and to :1bic1e by t l ~ c  result ; and that Catnpbell, 
not acting, however, as a rc$ul;~r poce,sioner, had run the line 
according to defendant'-, c la~m.  The  evidence of the p la i~~t i f f '  
coutrovertecl the Eict i n  referenre to said agreement, and showed 
that the dispute a h n t  the lice 1r::il h e n  settled by arbitrators i r ~  
hi, favor. 

The  clefendant conteutierl that the snit1 allcgetl agrecnlent of 
plaintiff to abide l)y the line as r u n  by C'ati11)1)ell W:IS an estoppel 
ilrpnis again5t plaiutiff, and ailied the conrt to subn~i t  t l ~ e  fol- 
lowing issue: "Did plaintifY agrep that the. l)rocvisioner ri~iglit 
run and ~mrl i -  the line from the pine soatll to  the stake, and 
defendant take possesion of the land in c l i sp~te  under said 
agreement?" H i s  Honor s3id that the jury could consider 311 
these controvertcil matters of cvitleilce in regard to n h a t  occnrretl 
between the lnrties-both tlie alleged iurvey ~chich defendant 
never ofrered to show was a processioning undcr the act of a+enl- 
bly, and the award oEered by plaintiff-in making u p  t l~e i r  ver- 
dict on the icsuc as to where t l ~ c  true line \ws, and tleclinctl to 
submit the issue. The defendant excepted. 

2. T h e  plaintiff's counsel arg~letl to the jury that the vllolc 
controversy dtpendrd upon the finding of thc second iisne, L(:~ntl 
that the a r g ~ ~ n i e r ~ t  o n  the other side upon the issue of sole O W ~ I -  
ership was a departure from tlie evidence and calcnlated to n~is-  
lead the jury, a i d ,  so fhr : ~ s  the fact? were c~oncerncd, was tlotlg- 
ing the main issue." 

"The defendant's cou~~se l  interrupted, a i  Ilc had done se\ cral 
times before in relation to other matters, and said that pI:~intifY's 
counsel had a t  :t former term subniitted an issue as to sole o\vt~- 
ership." 

"Tlle plaintiff's counsel then expressed the  desire not to be 
further interrupted, and then the defendant's counsel presented 
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to the c o ~ ~ r t  issnes tendered by plaintiff at  fall term, 1880, as 
follolvs : 

1. I s  plaintiff entitled to the locus in quo, in tlispute i n  this 
action, in possession, title and ownership? 

2. I f  plaintiff is so entitled to recover as above stated, how 
l n ~ ~ c h  darnage has he sustained? and remarked to the court that 
they (plaintiff's couosel) tlle~nselves subulittetl an issue as to sole 
ownership. E o  requebt was n~atle of Hi s  Honor, nor was auy- 
thing further said by defendant's counsel." " I t  did not appear 
that these issues mere ever settled as the issnes in tlfe case: they 
wcrc not referred to in settliug the icsucs on the trial, aud were 
Itever accepted by thc defendant, as the issues, at  thc time t h ~ y  
mere filed." " The defendant excepted." 

3.  The  instruction? prayed by the defendant in rGference to 
termini and calls in n deed, were based upon the rulings in C l n A  
r. IVnggoncr, 70 N. C., 706, and S n f i ~ t  v. Hartman, 7 J o n e ~ ,  
199, cited in the statenlcnt of the case, aud H i s  Honor in giving 
them "explained their lncanir~g to thc jury,  ancl referred to the 
eridc~:ce touching the location of the disputed corner, saying that  
tlic corner clainicd by plaintiff was described by s e v c r ~ l  witnesses, 
as having a body resen~bling a black oak and leaves resembling 
those of a red oak; and tliat defendant llacl introd~lced evidence 
tending to locate the corner at  the stake," and that the jury ni11st 
consider all the testimony bearing on the question of locat;on, 
:~nd  say where thc corner was. Defendant excepted. 

The facts upon wllicll the other exceptions are g r o ~ ~ ~ ~ d e t l  cre 
~uficiently stated i n  the opinion of this court. 

Tertlict and j l~dgment  for plaintiff; appeal by defendant. 

NERRIJION, J. TVc 11ave cxamined the several exceptious of' 
the defendant and are of opinion that no one of the111 call be 
sustained. 
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1. T h e  defendant introduced testimony tcnding to sliow that  
the  plaintiff a t  one t ime before the  l ~ r i n g i n g  of the action 
agreed to allow the county sur reyor ,  not, h o ~ v e r e r ,  acting as a 
regular proccssioner, to rnli :inti niarli the linc i n  questiou along 
the  tlisputctl l n r t  thereof. T h e  pl:~intiff iutrotlucetl tes t imn~ly 
tending to sho,.v the contrary, and,  f ~ ~ r t l l c r ,  that  this line ns 
claimed by  Ilim lied been settled in his  f'avor by an.:irtl. 

T h e  cou~isel  for the  clefendant aslieil tlic court to submit the 
fo l lowi~ig  ii;s~ic: " Did the  ~)laintifT agree that  the  processioncr 
~rn ig l~ t  rn11 :111(1 111:lrk tlie line from the  1)il:c ~ 0 ~ 1 t h  to the stakc, 
and tlefi.ntl:~nt t:tl<c ~)ossession of' the  Inutls  in c!ispute u ~ l d e r  
sue11 agreeu~eu  t P " 

T h e  coiirt tleclil~etl to subniit  tile issue to tlie jnry,  saying that  
:111 these co~i t~ ,over ted  matters of evidence i n  regard to what liad 
occurred I~et\\.cen tlic parties, both as  to  the  allegetl s u r r e y  ~ v l i i c l ~  
tlie tleferidant 11:ltl not offerctl to show wns :t processioning under  
t h e  act of n~scrnt)iy, ::s also the  award oFcretl by the plaintiff, 
conld be considered 11y the ju ry  in making up  their verdict upon 
tlic i s s w  as to w l ~ e r c  the t rue linc nn, a ~ i d  I1e did no t  cleeni it  
r ightful  to suhniit  tlie issue proposed a n y  lilore than a n  issue 
a s  to the alleged an-artl. T h e  clefencta~lt cxceptccl to tlic denial 
o f  his motion am1 to tlie issues subrnitteil. 

T h e  cwnip1:iint alleges i l l  S I I ~ S ~ ~ I ~ C C  tliat the plnintif? is tlic 
owner  of al:d entitled to  the  possession of tlie land specified 
thereill;  that  tlic defe11d:lnt is i n  t h e  unlawful ~)ossession 
thereof; atid u n l a w f d l y  \ r i t l~ l~o l t l s  the  suliie; : I I ~  tleninnds 
jndgmwit  for  poscssio11 of  the  land, fo r  t1am:igcs : i d  for  costs. 
T h e  :iliswer tlenies the  allegatiol~s o j  the conrp1:tint. These 
a re  t h e  material allegations on the part of the  plaintiff and 
denied 011 t h e  p r t  of tlic tlefendant. Al l  clsc in the complaint 
and answer is immaterial, redundant  ~n:itter in  the  i~ lead ings ;  
much of i t  is iilade of evidential ibcts t h t  mig11t be p a t  in e r i -  
deuce on t h e  tri:il-indeed, some of them were. 

S o w ,  t h e  issues raised by t h e  pleadings are m:rnifcst to the 
legal eye. Those subn~it te t i  to  t h e  j u r y  cn~botly the substance of 
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them. T l ~ e  second one might have been ( l i s p e n d  n i t l ~ ;  the 
facts involved in it might 11avcb he11 give11 ill evidtwlc upon thc 
first one. The geuer'll fact, a n d  the facts iu detail i ~ i r o l v ~ d  in 
the iisue prem~tet l  by the t l e f e ~ d w t ,  was coiupetent, :111(l i71igl1t 
hare  been i~~troducetl  as eritle~ic*c to lead tlie jury to f ind  the 
issues 5ubruittctl it] f'ivor of the dcfcndal~t. The  issue p r o p e t 1  
was  not raised by the pleadingi, nor \ \as  it 1natcri:11 as oilc issue. 

I t  1ra9 for the court to determine wliat issues I M L I ~ ~  1 ) ~  s u b  
mitted. The  plaintiff and the def'endont, or botl~, niny prepare 
issues to be iubrnittcd ; the court may swept or reject them, and 
n ius t  submit 6nclr and only snch a, arc m i m l  by the plea cling^. 
J1.Iillo. v. Hiller, decided at  this tcrui, a ,~ te ,  209; Xitchcll r .  
Brown, 88 S. C., 136. The  f i r ~ t  exception is, thcrefbrr, ground- 
less, and mnit be overruled. 

2. T h c  counsel for the plaintiff hat1 ilic right to 1115iit upon 
the  pcrtincucy and importance of o w  i s u c  over anothcr, juzt 21% 

the defcntlnnt's counsel had the right to iniiit upon the contlxry, 
a i d  I\ c cannot we that hc transcended the boantlt of propriety in 
what hc wid, especially, a s  lie \Fa, iuterrnptcil re1)entedly by the 
con11wl for the defendant, wlio brought nmtter, not in eviclence, 
to t h e  attention of the court, in t l ~ c  p r e w x c  of the jury, te~lding 
to ~ 1 1 0 ~  that the couuicl for the plaintiff had c11:mgecl hi5 rien-s 
:tr to the issues and tlwir materiality. 

Freeclonl and earnest~~css of debate as to thc questions raised, 
and within the colnpasi of the evidence, mnst bc allowctl, and 
it rest- very largely wit11 the presiding jndpc to regulate a d  
determine its manner, temper and fairness. I f  c . o ~ ~ ~ s c l  shonld 
groidy tra~liccnd the bouydi of propriety iu the course of his 
argument upon the fc~cts to the jury, a i d  to the manifest injury 
of the party agaiilst w11o111 IIC wai appearing, a t ~ d  t11c court 
wocrlcl not check him, as i t  ought at  once to do, or woulcl i ~ o t  
properly caution the jury, this might be assigned as error in the 
conduct of the trial, such as this court could correct upon appeal, 
by directing a new trial. 

Rot the exception under consideration presents 170 ~ c h  case; 
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indeed, 7112 see notliing in the sub-tance of what nas  ,aid, of 
n hich the defe~lclallt can complain. There \ \as the ordinary earn- 
est conte*t oC' ( Y I I I I I - C ~ .  'I'11e language, 'Ldodging the mni~l iicue,') 
va2  scnrcel?- qr:rceful or  col~rteoui in dchnte, bnt this did not 
: ~ f f t ~ t  the wb.tnwc3 of the tli-cr:-4011 aclvcricly to the tlefcndant. 
.Juror+ arc, for the luo-t 1131-0 !)lain, l ~ o n t i t  men, 311d generally 
rcg'1rd n it11 favor f'air ailtl nlanly di~cu~.ion.  Justice and fair- 
ness coinnxlnd the I-e.prcL of good incn everyn here, and in t l ~ c  
.jury ho.; 11, ncll.  T h e  -ccontl c.rceptioi1 of the tlefenilnnt mui t  
be nverrulccl. 

3. T h c  tllirtl csception l i ~ i  I I ~  fo~md~rtion upon n l ~ i c h  to red. 
The  court gel\-e the jury t l~t '  special charge prajed for, and the 
e.;planution~ he gave a& to the contention5 about the diymted cor- 
ner, and the coi~flicting tc;tin~ony in relation tl~crcto, were crni- 
t r e .  The  court na.i 11ot bound to give the special 
cllarge :~<l;cd filr and say no more-in thiq case 1:c uught to have 
:~ddcd the c~planation,  riven mlcl called the atteation of the jury 
to .rich of thc te+:ilnony :r, bore upon the matter embmced hy 
the c h a r ~ e .  A. nppeai.2 f h m  the record, n h a t  the court wid wa, 
fair to  both the plai~itiff nud the clefentlant. Tllc exception i i  
general, ant1 n o  ;pecial iyound of compl,~ii~t  i i  a+necl. 

4. The  f'lct. ~ d i e t l  upoil to raibc the f'onrtl~ c\ception ale thew: 
111 1534, Xcil Clawley devihed to his grandsons, ,John L., Jame i  
A .  and  I l o l ~ ~ r t  ill. Branlcy, t l ~ c  tract of land lino\\11 a; the 
"A%ntlerson tract " Jamc- and Robert a f t e r ~ ~ a r d s  died nithout 
i+ne, leaving 3. their 0111~- heirs-at-law tile s4cl John L., his broth- 
ers TTilliam ant1 Singleton Brawley, and their fiiter ,J~llia, wife of' 
Levi ITanderbnrg. Aiftcrn ards, said I\-illiain died, n ithout issue, 
1caving hi* wid c u r ~ i v i n c  brothers and si-ter his only lieirs-at- 
Ian,. Xfter\.iards the s:~icl Singleton diet1 leavinq issue, infanti, 
hi; only heirs-nt-kin-, and one 5. TI-. Bmwley was duly appointed 
their guardiau. 

T h e  tract of land claimed hy the plaintiff in the complaint, 
and tllat claimed bj- the clefelltlant, were crtrved out of the said 
"' Anderson tract." The  plaintiff derived title to his, by deed 
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OVERCASH v. I~ITCIIIE. 

It' tlie deed of 1858 was intelided to couvey ant1 tlid convey 
Jehu L. Br,lwley's interest i n  tlie whole of the  " ,liitler30n tract," 
tlie tlefendaut ought  to  ]love matlc this  appear. It :tppears that 
t w o  tracts, one claimed by t h e  pl:ii!ltiF:lud the  otller clni~uccl by 
t h e  defci~dant ,  were carved ou t  of that  tmct :  i t  11-35 cut into a t  
lcait  two  tracts, pcrliaps more. 1Vhe11 this  was done does not 
appear ;  a n d  in 1873,  Jo111i L. Brnwley joir~ed ill  n conveyailcc 
to  t h e  p1:liiitiff: T h i s  i i  i n c o ~ ~ s i > t c n t  \\it11 t h e  view that  lie cou- 
veycd h i s  interest i n  the  whole tract in  1858. It is probable Ilc 
d id  not. It I V ~ S  competent t o  cut  the  tract into F L I I I ~ ~ ~  tracts, 
:inti tha t  fie shouIcl convey his i:~terest in  oilc of  tl ieni; and it 
appears to  (1s that  Iic tlid convey his interest i u  the tract of' tlir: 
tlefcutlaut. T h i s  is the  only rc.tso~labIe solution of tlie matter,  
t ak ing  t h e  fircts as they appear  in the  recorll. 

Then ,  t h e  defenc la~~t  11:1tl no jiltcrest i ~ i  t h e  huci claimed by 

otherwise. 
I t  is snit], i iomver ,  that tlic i n f a ~ ~ t  licirv of Singletoll Bmwley  

a re  tenants  in c o ~ n i i ~ o n  with the phintif?; i)ecnr:sc the  ilcetl of' 

their  gaarclian coi~ltl  not pass their ti t le to  lii111, i l l  t l ~ c  a b s e ~ i ( ~ ~ i f '  
a judicial decree antlioriziiig tlic s:ile, arid tha t  tlrc ~)lnintiff 'c:~ri 
not sue alone. T h i s  is :: nii.:~l)prel~eli;i( ,~~ of the law. 0 n c  
tenant  in cornnion lnay sue in Inany c:asev wit1:orlt j o i ~ i i n g  hi<< 
co-tenant. Ench has ::. s e p r ~ t c  an t i  di.-;ti~ict freehold, and  l ~ c  
m a y  sue t o  recover posatssion when lie Iras bceii tlisseizetl. There  
:IIZ cases ill n.hich they n i r~s t  srrc ,jol!ltIy, ;is \vlicrc t11e.v 11ia1ie a. 

case the  action to recover lrlnst br joint.  If', lie\\-ever, tine of 

t h e  several tci1a11t.i i l l  coinmoil bri11g tlri act iui~ to recover the 
possession of 1n11d of  ~vhich  Irc h . s  beer] cIisstizc(1, : t~r t I  c:lain~ t h c l  

of two joint tenants ~ i iny  recorcr tile elltire cstutc i l l  a11 :wlio~i 
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4 Dcv. $ Eat., 393;  Hol t&st  v. Shepad,  G Ired., 361; Cctnzp v. 

Homesley, 11 Iretl., 211 ; Robinson \.. Jolmson, 36 Vt., 74; 
f 'i~nndler v. S1xcir, 22 V t  , 385; Waih. oil Real Property, 572. 
There is, therefore, no ground for the fourth exception, and the 
tvurt migl~t  have told tlie jury t h t  there were n o  such facts in  
the case as warranted the prayer. 

5. There was somc evidence of a variation of the compass, 
: 1 1 d  the court properly left it to the jury, in connection wit11 all 
the other evidcncc in the caw, to  aid r lwu in rcncl~ing :1 conclri- 
sion ?s to the proper location of the I)out~tlary line. The  judgc wai 
careful not to give this evidence ally undue weight, but thre\v i t  
into the i c d e  fi)r \rl~:tt it waz mortll, :intl f ~ i r l y  left it to the j ~ l r y  
to clcterrnine tli:rt i n  coonertion with all tlie other evidence 
before them. T h i i  eiwption cannot hc allowed. 

G ,  As to the hist11 c ~ c e p t i o i ~ ,  the court gave the instruction 
prayed for, an(1 toltl the jury "it was tlrcir duty to consider it 
as h ~ i n g  upon tlle facts i n  this caye." The court then properly 
directed t l ~ c  :~ttcntion of thc jury to sr~ch parts of the eridence 
;1s bore upon the matter enihl~ac-etl i l l  the special charge. This 
t l ~ c  court or~gllt to d o  ordinarily, and it was proper in this case. 
\\ic c:in l)tlrceive not the slightest unfairness, or bias, in the ex- 
1)lalrations :~ntl tlircctions give11 by t l ~ e  court. I t  is a mistake to 
hupposc that the court must give the charge just as asked for; 
hc may do so; I I P  may modify i t ;  hc may give the substance of 
i t ;  e s p l a i n i ~ ~ g  ant1 ap1)lyiug t l ~ c  law a d  the evide~lcc, always 
1c:tving it to the j ~ ~ r y  to weigh the tcstiruony in councction with 
the law as cxpl:~inetl and applied by the court. I f  the court 
erred, t11~1l the error ought to be specified intelligibly. There is 
n o  gron~id r~pon which the exception rests. 

'1 I hrrc is no error. Jut lgmcnt  affir~netl. Let  this be certified. 
S o  error. Afirrned. 
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.l. .J. B Y X r h l  r J. I'. MILLER & CCO. 

1. Evidence as to ~v l~e t l i e r  the mortgage debt lia, been paid is imtnnte~~ial ,  in 
an action by tlie mortgagee ngainst ilie vendee of the nlortgagor, for tile 
conrer;;on of the l~ersonal property cwnreyed it, tile deed. 

2. .I mortgagor conveys ;i stock of goods on 11and ant1 any other goods lie 
may hiiy to replenish the stock, wit11 power of sale if the debt is not paid 
by a certain lime ; I$e/(l, that by accepting the tleetl, the mortgagee 
:~ssenteil to its prorisions-to the ~nortgagor':, continning the business 
wit11 the riglit to sell : ~ n d  rep len i i l~  tile stock, and constittlting him an 
agent fur that purpose. 

CITTI, ACTIOX tried :it Spr ing  Term,  1883, of C'LEATE- 
L A X D  Superior Court,  before Shi$p, J. 

T h i s  action was brought  to recover :l stoel; of goods or  darn- 
ages for  the  coilversio~l of thc  same. 

T h e  plaintiff' proved a demantl : ~ n d  refusal, ~ 1 1 t l  t he  conver- 
sion wn.; admi t ted ;  and  he ~1: l imed the  goods under two chattel 
mortgages, esecrited by  IT:. H. Miller,  du ly  registered in Cleave- 
l and  county. 

T h e  plaintiff testified tha t  untler tlie mortgages the  clchts of  
Bynun1 cC: Miller had no t  1)ecn paid by the mortgagor, :~ccorcling 
t o  t h c  provisions of said mortgages, though 11e tiad paid some of 
t h e  tlebts. T h e  plaintifF was tllerl asked how much of t h e  in- 
debtediieqi iccnretl by  t h e  niortgnge hail h e n  paid, and, on 
objection hy defentlant,i, the  qriestion v a s  ruled out ac l ~ e i n g  irn- 
material. 

T h e  tlefendnnts claimed tile goodi  rlr~tler an alleged purchase 
f'roni TI7. IT. Miller, t h e  mortgagor, in the  ip r ing  of I S  . , after 
t h e  execution a n d  registration of ~ ~ l a i n t i f f ' i  mortgages. 

On the  question of ow1er4l ip,  there was evidence tentling to 
s h o w  that  plaintifF, after and a t  the  t ime of cxecrltirlg the  mort- 
gages, gave Mil ler  authori ty  to sell the  goods as  plaintiff's agent,  
b u t  the  plaintiff denied that  a n y  $rich authority mai given, and 
gave evidence tending t o  support  9aitl denial. 

By request of the  tlefenda~lts, the  court cllnrged t h e j u r y ,  t h a t  
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if the plaintiff gave to Miller the authority contended for by 
the  defendant, to-wit: to sell the goods for him, he had the riglit 
to sell the goods, either by retail or i n  bulk: :lnd the plaintiff 
could not recover. 

His  Honor also charged the jury, "that  11c Ilad carefnlly 
cxanlinetl the plai~~tiff 's  mortgugei;, and corilrl find 119 authority 
given in t l~enl for W. EI. Miller to sell the goods as plaintiff's 
agent." The defendants esceptetl to this c.onstruc.tion of the  
ri~ortgages. 

The  first n~ortgage, of date 20th April, 1878, co~~veyetl  a11 of 
the ~nortgagor's stock of goods, or general ~nerchandise, in the 
storehonse lately occupietl by B ~ I I I X ~ I  & Miller; a1.o any goods 
that he  night buy before December lst ,  1878; b~:t if he shoultl 
fidil to 1)ay thc debt by that time, then t l ~ e  mortgagee mighi 
sell, &c. 

r 7 l h e .  second ~nortgagc, tlatctl April  27tl1, 1878, contained the 
following: "All my right, title ant1 in tere~t  ill the stock of gootls 
of Bynnm cG. Miller, in the lior~se l i ~ ~ o \ \ n  as the 'John L. &loore 
stand,' and occupied i)y Gynuul $ Miller, and whatever goods 
1234' I)c bo11g1it b~ me from timc to time to rep!c~iiil~ said stock, 
consisting of' tlry gootls, groceries, notions, I~nrtlwarc, crocliery, 
fiirniture, kc., to h a m  and to hold the same," with condition to  
be voitl, a::d with power of sale if the t1el)ts secured were not 
paid by the 15th of Soveml)er, 1878. 

011 thc question of dam:tgcs, there n a i  cvitlencc te~itiing t o  

s h o \ ~  that a t  the time of the converiion there was o n  I~and, of' 
the stock of' gootls originally conveyetl, from two tt) sewn  11un- 
dred tlollurs' worth, and that the \vhole stock :it saitl time nl:ri 
mortl~ from $2,000 to $2,500, the incrcasetl v:ilue lxing addi- 
tions to the stock 111ade by TV. H. Miller, the mortgagor, after 
the e s e c u t i o ~ ~  of' the mortgages i n  tlw ~ u a l  cwursc of his busi- 
ness, and before the alleged purchase by tile tlefenclants. 

T h e  court, on this point, charged the jury that plaintiff could 
recover, if at  all, the value of the wllole stock a t  the time of the 
conversion, including both that portion of the stock originally 



ceonveycd ant1 the portion s u l ) q u e ~ ~ t l y  p u r c h a m l  by the  mort- 
g igor .  Tl lc  defcrxlants excepted; ant1 the  j u r y  found n verdict 
fhr  t h e  pl:~intiff for  $1,300. There XIS juilgment according to 
t h e  verdict, :ind the d e f c n t l a ~ ~ t ~  : ~ p ~ ) e a l c d .  

I 1. T h e  fir-t e \cel) t ioi~ tahell to  t h e  rul ing of Hi. 
H o n o r  i n  exclucling the  c\%itlence a. to  the  amount  of' t h e  debts 
paid b y  t h e  ticfentl:mt, :I? Hi. H o n o r  helcl, n.as immateri:d, a i ~ d  
cannot be s n h i n e c l .  

Ent \ \ c  tllilllc Hi- JIollor rom~ni t ted  an error  in  tile conctruc- 
tion of' t h c  nlortgage. upon thc  l ) o i ~ ~ t  of a g m c y .  

T h ?  mortgagor i n  the tlcctl of Apr i l  27tl1, 1878 ,  convcycd all 
his  right,  t i t le and  i ~ ~ t c n h t  in tlie qtocl; of goods nncl any  of the 
qootlz tha t  may 112 bought by  him,  frolil t ime t o  time, to  rcplen- 
i ~ l i  t h e  +tocl:, ccc. T h e  plai~rtiff by accq j t i l~g  t h e  tlecd a-sented 
to  tlii, p m v i ~ i o l ~ .  T h e  p1:1intifT then a-cnted to  the niortgagor', 
c.onti!iuil~g t h c  hu~iuc-c,  n.it11 t11c r ight  to wp7e~ii: ' l~ t h e  qt0~1i ~ m t i l  
tlte 13t l1 S o v e m b c r ,  1878.  

r 7 I h e  r igh t  to replcni.11 neces-nrily i n v o l d  the  r igh t  t o  sell. 
Rcpleni41 fi.0111 the  L:ltin n ord i  IY " again," : ~ u d  p ! e n m  " f ~ d l , "  
mean. literally to fill :@n, to  fill ul,. S o t l i i n g  can bc filled n p  
tha t  is alrcatly full I f  the  gmt l s  I\ crc to  rcnlain in the  liandc 
of  t h e  mortgagor, to  b:: !\ept in sfritu quo unti l  t h e  1 3 t h  of' S o -  
veniber, tilere ~voult l  b ~ '  notlling to  repleni-h. T o  repleuis11 a 
th ing  ~ ~ e e e > ~ ' ~ r i l j  implies euhnustion, reduction o r  climinution i n  
the  quant i ty  of t h e  cowmoclity. Tllere could h a t  e been n o  other 
~ n o d c  of reduction in the  quant i ty  of' these gootls in the  conteln- 
plation of t l ~ r  partie.; other t l la~r  1)~-  a -ale. 

I n  conlmon accc.ptatio:~, w11cn a l n e r c l ~ a i ~ t  spea l ;~  of replenish- 
i u g  his stock of goods, it  is understood tha t  Ile nle,rus to  fill u p  
hi< stock tl17t has  been reduced hy  salei. 

T h c  concent then given hy ldaintiff to d ~ f e n d a n t  to  rcplcniill 
the  i tock fi*oni t ime to time, g a \ c  him tlie r ight  to  <ell, and  con- 
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stitutecl hini his agent for that purpose; mcl especially is this to 
bc so consitlered, when thc drctl provides that the entire stock on 
l m d  on the 15tlr of' Xovember, including not only the original 
stock, but the stock a s  increased by new purclmses, s h o ~ ~ l t l  k)clong 
to the mortgagee. 

While our co~~clusion is there was crror in  the instrt~ctioll 
given by His Honor to thc jury upon thc que,tion of agency, ~e 
do not dccicle thc question as to the e s t c ~ ~ t  of the agent's author- 
ity; but as there was crror, JW d o  not ];now bat that the mid i -  
rection of Hi3 Honor may have aff'ected thc canse of tlle defen- 
dauts. 

This opinion must tl~ereforr l)c mtificil to t l ~ c  superior court of 
Cleaveland county, that a v m i r e  tle I L O C O  may be a~vartled. 

Error. Venire  d c  noz90. 

1. A Ilomestead is exempt from <ale 1111dcr execution, eyce l~ t  (1) for taxes ; 

(2 )  for obligations contracted for the  purclra~e of the premises; (3)  f o ~  
rneclianic's and laborer's lien ; (4) for debts contracted prior to the nrlot1- 
tion of the constitution. T H E  CODE, $@01 to 524 inclusive. 

2. T l ~ e r e  is a presumption of h c t  in favor of s11c11 exemption, and the  creditor 
who seeks to snbject the l~ornestentl to the payment of l ~ i s  debt, mnct 
bring himself within one of the exceptions by proper nrerrnent and 1,roof. 

3. A sale w i t h o ~ ~ t  laying off' the 1lomest~:rd (unless i n  case of the above e x c c p  
tions) is void, and passes no  title to the land or to the "reversionary i n -  
terest." 

4. T h e  date of n judgment will Iw taken as the date of the debt upon which 
i t  was rendered, unless the contrary appear of record. 

(Andrezus v. Pritchett, 72 X. C. ,  135; Hi16 1.. Oxendine, 79 S. C., 331 ; Edzvards 
v. I<eu~sey, 74 N. C., 241 ; Lambed v. ICinnery, Ib . ,  348 ; Gheen v. Suminey, 
80 N.  C., 187; P o e  v. H a d i e ,  65 N. C., 447 ; TVuteis v. Stz~bbs, 73 N. C., 
28 ; Hhsdu le  v. FVillinrns, Ib., 430, cited and approved). 
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EJECTMEST trictl a t  $[wing Tern], 1883, of G r - r r , r o ~ i ~  Bupc- 
rior Court, before Gibncr, J. 

The  plaintiff appealed f'roni the judgincnt of tlie c'ourt below. 

~ 1 1 1 0 ,  . Tlir  fhcti stated in the record i l l  thi, action 
:Ire meagre and indefinite. Secwrary fileti 41oultl alnay, I x  
+tnted it11 care ailti prcci-ioll. 

I t  appenr~  that on the 9tli day oi' Soveniber, 1S78, I\'. S. 
Jlcbane obtained before a juhtice of the pcace in Guilford c o ~ ~ n t y ,  
a judgment against Cllnrlcs Layton fin the rrim of $11.00, and 
for costs, aud d ~ i l y  docketed the same in tlie iupcrior court of 
that coality; that tlterer~l~on, ionietintc bcfore tlic year 1881, nti 
execution w:ii iq*ncd, aucl the slicriff' levied upon a d  sold the  
land ~pecifierl j i i  the complaint as the land of the defe~iclant i n  
t l ~ e  execution, the plaintiff being the l~urcl~aser a t  the price of 
one  doll:^, aucl taking the Aeriff'? deed therefor. 

T h e  defendant in  the euxution nas, at the time of  the taking 
of the jndgnicnt arid the <ale, a resident of t l~ iq  itate; the land 
-old was all that lie ov lied, and it nas  of the valae of 9130. 

,It t l ~ c  time of' the qalc, atid a t  the time of his death, nhicli 
tool< place in the p r  1881, hefore this action \ \as brought, lie 
had 110 n ife, &lie l ~ a r i n g  died b c f o i ~  tlie salc; and at his death, all 
his children were over tllc age of tnenty-one yearp. 

T h i ~  action was brought by the plaintiff, the p ~ i r ~ h a ~ e i '  of tlie 
land, to recover possession thereof a g a k t  the defentlaats, who 
are tlic heirs-at-Ian, inclndiilg tlic adminiitrator of the said 
Cllarlc, lay to^^, tlcceaiecl, and lie claim; title by virtue of the 
5heriff"i deed. 

The  clefcadants insist that the land was tlic homestead of the 
said Charles Layton, their ancestor, and was not subject to levy 
and s d e  under wid execution, aucl therefore, the deed p a s e d  no 
title to the plaintiff. The  court so held, ant1 the plaintiff ex- 
cepted. 
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T h e  plaintiff in-irtecl that  t h e  deb t  upou vllicll t h e  judgment  
v a s  f o u d e c l  \\-:is contmctetl pr ior  t o  t h e  present state constitu- 
tion, a i d  therefore, the dcfeildant in  t h e  execution was not enti- 
tled to 1r:lrc n homestead, as  ngainit this  jndginent.  

T l ~ e r c  \\.:is no evideilce oferetl to  slio\.\- wile11 the  deb t  was con- 
tractctl. T h c  court held, i n  the al~scnce of su(>h evidence, that  it 
\vas contmctecl :I:: of the  tlntc of  the  jutlgnlei~t,  :mi( thc phintiff '  
excepted. 

T h e  court gave , j a d g m c ~ ~ t  for  the  ilef'cixl:i~~tr, am1 the  plaintiff 
:~pljcdcil to this court. 

T h e  c o ~ A t u t i o n ,  :~r t ic le  ten, scctioli two, prc~vides that ' ( c r c r y  
holne.tcatl :" " r h l l  be exc.nlpt f rom salc nndcr execu- 
tion, o r  other  fi11a1 1)roci's.i ol)taiaed on :my clel~t," with three 
exceptions; first, it is not c s c w p t  from sale under  bncli process, 
for  taxes; sei.ondly, nor f i ~ r  paynrcut of' obligations contrnctecl for 
the  1~1rd1:lse of the  Iantl wrnprising t h e  holllcstencl ; thirdly, nor 
from the l ) : i y n e ~ ~ t  of dcbts ~ccurc t l  1 )~-  a Inborer's o r  mecllanic:'~ 
lien. 

There  is aim :A f i x ~ r t h  exception : it is .c t t led hy  judici:rl author- 
ity, that  it may he sold ~ui t l c r  such procers, to pay a u y  debt con- 
tracted :anterior to t l ~ e  adoption of t l ~ e  present constitation of this 
state. 

r 3 I h c n ,  genc:.all~-, the l~c,mesteacl is ese:lipt f~-0111 salc under cse- 
ca t io~ i .  There  :\re h u t  four t)rccptioris to this. T h e  prcsurnptioii 
of' f x t  is, tha t  t h r  eseml~t ion  esis ts ;  :lntl wlioevcr \\.ill br ing 
himself withi11 .the csccptions, o r  m y  one of them, ~lirist aver  
and  p r o w  I i i~wcl f  to  lw ro ei~titletl .  Ordinari ly  this averment 
sl~oulcl bc made i n  t h e  plmdings i l l  t h e  act io~l  in which the  judg- 
ment  is o?)tnined, upon wllicll the  executioli issues. There  may 
he cases in wllicli, after judgment, i t  may he proved in a sun)- 
mxry n a y ,  as  tllc court may direct. 

111 the  absence, thcrcforc, of proper : ~ v e r n ~ e n t  and  proof to  
.upport it, tll:it the debt, to pay nllicli tlic land nier~tionecl in the 
compluint way iolcl, was contracted before tlic adoption of the  
present constitution of t h h  +tie, the ~ I ' C S L I I I I ~ ~ ~ O I I  uf' fact i', that  
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it n a s  contracted afternard-, and the exception of the plaiutiff 
in that  respect cannot he sustained. Hill v. Oxedine,  79 3. C,, 
331.  

Before, at, and continuously next after the (late of the judg- 
ment, and until hisdeatl~,  Charles Laytor) was entitled to and had 
lioniestead in the land in controverq. The homestead had not 
been assigned, nor naq the Inncl aq n~ucli in v d u e  a i  the la\\ 
allowed; nevertheless, he had antl on ncd it unassigned, per force 
of the constitution, and it wds not subject to be sold to pay that 
judgment. The  assignment of liomesteacl doeq not, nor is it neces- 
sary to create or establish the right to i t :  a s s ig l~~~icn t  only serve< 
to indicate nherc  i t  is, and nlictller there I)c ally eycess subject 
to levy atid sale to pay jndgment creclitol?. E;ilz~ctrrls v. I!ea?sey, 
'74 K. C., 241 ; Lambelt  v. Kin~lery, 7-1 S. C , 3-18; Glteen v. 
Sunzmey, 80 -a'. C., 187. 

B u t  the assignment of' home~teacl is csicntial in the just and 
reasonable assertion of the i igliti of , j~dgment  creditors; indeed, 
it is essential, looking to the itlterests of all creditow, ancl t l ~ c  
debtor as well. Judgment creditor5 are entitled to sell the cscecs 
under euecution; thiq, :ind no more. I n  tile very nature of the 
matter, horn call t h i ~  be done intelligently, juctly to the debtor 
and creditor, witliont linouing what is the excess mi l  \there it ib? 
T h e  purchaser, without assignment, niiqht buy something; he 
might get nothing; he might get iomcthing at one place; he 
111iglit get it at  another. S o  l m d e n t  nmi  ~vo111d purchase at 
such 3 sale; a t  all event,, he nonld not pay any reasonable pricc 
for property sold ~lnder  such circ~ulnstancei of doubt and uncer- 
tainty. Such a <ale, as to injured parties, ni igl~t  be treated by :i 

court of equity, in the absence of any ctatutory regulation, as 
fraudulent a n d  void. This court held a sale n~acle under siniilar 
circun~stances to bc fraudulent and void, at  the instance of :t 

con~plaining creditor. d n d r e r ~ s  v. Pritchett, '72 X. C., 133. 
T h e  legislature has provided I)y statute :i remedy for the niis- 

chief indicated, and has made nise provision for the protection of 
the rights and interests of debtors antl creditors in this respek; 
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aiid fu r  perfecting :uld r x e c ~ i t i ~ ~ g  efectually the  l)rovisions of t h e  
con~t i tu t ion  ill re-pect to the r ight  of homestead. 

I t  is provided in THE CODE, $516, tllat the  officcr, usual ly 
the  slieriff, d i d 1 ,  bcforc. levyiiig upon real esiatc, lay off in  the  
mauuer piesciibcd t o  tllc ~ s e c u t i o i l  debtor his honiestead, i f  h e  
be a resident of  t l ~ i s  s ta te;  antl, fur ther  ($jOS), tliat t h e  excess 
over tlie homestend uiay l)e levied upon nod sold. T h e  sheriff; 
or otlicr officer charged i ~ r  t l iat re.pect, is obliged to lay off t h e  
Iiomcsteatl, and i f  lie ~11311 levy :iod sell w i t l ~ o ~ t  doing so, he  
may be indicted and  sued Ilpon 1 1 i Y  official I ) o ~ ~ t l .  A sale with- 
orit lzying off t h e  Iromesteacl, unlcs, in caie of the several cxcep- 
tioils ~lielitioned above, is ui i la \ \ ful  ant1 void. I t  not  on ly  
contravenes tlic itatute, b u t  i t  contravenes justice and  the order ly  
course of f , ~ i r  dealing a m o n g  111e1i. C ~ u r t 5  o f  jubtice c a ~ m o t  
yu-t:tin 5ircli cnlcs. T h e y  :ire fhrhitltle~i I)y the  il)irit  of t h e  
\iatute, if not by the  Yery letter. 

I t  tnrny out i n  thi? Casc there n a s  no lontl in csce- of  tile 
Iioii~esteatl. It appear. that  tlie value of the  land n a s  but  $150. 
S o  the  cleecl p - q e d  nothing in t h e  shape of excess over the  hornc- 
3tcad. If it had been laid off, there n a i  n o  excess. 

B u t  i t  is baitl, i t  operated, a t  a l l  events, to  paqs the  eitatc i n  t h e  
laud r c m a i n i ~ ~ g  after the  honic~tead  was over, autl a, thie, termi- 
~ ~ a t c d  a t  t h e  death of Charles Layton,  therefore tlic plaintiff is 
entitled to come into po-session of n h a t  he  purchased ; lie insists 
tha t  h e  bouglit t h e  laud wbject  to  the  homestead. I t  does not 
appear tha t  t h e  41eriff undertook to levy upon or  sell iuclt a n  
intere3t. H e  levietl up011 and  sold t h e  land without assignil~g, 
and without regard to  the  homestead. This h e  could not  do. 
T h e  constitution securing the  homestead and  the  statute i n  aid of 
it stood i n  the  ~ o y .  

Tlien, i t  is  insisted tha t  this u~ l lawfu l  sale was broad enough 
a n d  had  virtue enough to sweep the  estate in the  land, c o m n ~ o ~ ~ l y  
called t h e  reversionary interest. U p o n  general principles of 
ju:tice, this  ought  not to be so. B u t  the  statute (Bat. Rev.,  ch. 
55, $26)) in  force at  t h e  t ime of the  supposed sale, forbids in 
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terms the levy and sale under execution, for any debt, of thr. 
reversionary interest in la~lds included in a homestead, until o0ficr 

the termination of the homestead interest itself. I t  sceluq that 
this section of the statute has not 1)rought forn-ard in T r i c  
CODE. This  court Ilas held that this statute wlr valid ant1 11::- 
repeatedly given it effect. Poe r .  Hccrdie, 63 X. C., 417; 
lVate):s v. Stubbs, 7 3  N. C., 28 ;  Hi?zsdale I-. Il'illinnx, 73 X. 
C., 430. 

The purpobe of' this nct nas, not to cnlargc thc llonleste:d, or  
to deprive the creditor of the estate or property after the 1loli;e- 
stead right should he at  nn end, but it was to liavc the propcriy 
preserved and the right of the creditor to 11avc the Gamc ioltl 
postpoi~ed until it might be sold for its rcason:tble vnlne. H e l m  
it was provided that the qtatnte of limit:~tion shol~ld ~ o t  ralt 
ag:iinst debts affe~ted by it. 

The  plaintitY did not-corlld ~iot--purcha+c :lilt1 get title h>- 
virtue of the sherif 's snlc to thc land ipecified i n  the complai~lt, 
nor did the deed operate so as to pais the estate in the land nfter 
the l~omestead tl~erein was orer. This n a s  not leviable; tlic~tx 
was no levy upon nor sale of it in contemplation of 1 2 ~ ~ .  

The other csceptions yet forth in the recortl :ire inlnl:rtcii:il. 
aud are disposed of i n  efyect by this opinion. 

Tlw juclgnlent of tllc superior court, ill i o  far :is it i i  affcvteil 
by the exception.; of the plaintiff, iiinst be affirmed, and i t  is, 

accordingly so ordered. 
Le t  this he certified. 
Ko  error. Ll f i i~~l i t i l .  
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L. \V. MILLER v. BETSY J. MILLER. 

Homestead, duty of sherlf in laying o$LDeputy Clerk, powers 
of-Xherprs Deed-Ezecution Sale-Evidence. 

1. Where land is subject to the payment of debts against which, under the 
comstitntion, the right of liomesteacl does not prevail, and the debtor has 
no other property bnt the land which is of less value than one thousand 
dollars, the sheriff need not have the homestead laid off in order to a sale 
under execution. See preceding case-Mebane v. 1;ayton. 

2. And the deed of the sheriff' to the purchaser in such case is not affected by 
his failure to lay off the homestead. 

3. deputy clerk has power to issue executions in  tlie name of the clerk, and 
may perform al l  the duties of the office, except such as a re  judicial in 
their character, or where a statute specifically provides otherwise. 

4. Eecitals in a sheriff's deed arc prima facie evidence of an execution sale, 
notwithstanding the return upon the execution may be imperfect. The  
fact that there was a sale nlay also be proved by parol. 

5. Held further, that parol testimony is Mrnissible to show that tlie land levied 
upon was sold as on,e tract, though described in the sheriff's deed as two 
tracts. (The evidence in  this case goes to show that  the land was desig- 
11ated aljd sold in  one body). 

6. Held cdso, that the deed in such case, reciting in substance the execution 
under which the land was sold, and pnrporting to convey title to the pur- 
chaser and his heirs, shows tbat the sheriff' exercised his power in  the 
premises, and conveys the title of the defendant in the execution. 

( TVilsoia v. Pallon, 87 N. C., 318 ; Albrighl v. dlbright, 88 N. C., 238 ; Shepherd 
v. Lane, 2 Dev., 148;  Coletraine v. XcCain. 3 Dev., 308; Sudderth v. 
Smylh, 1 3  Ired., 452 ; Hardin v. Cheek, 3 Jones, 136 ; NcKee v. Lineber- 
ger,S7 N. C., 181 ; Rollins v. Henry, 78 N. C., 342; Jackson v. Jackson, 13 
Ired., 159; lfiustola v. McG'ozoen, 78 N. C., 370, cited and approved). 

EJECTMENT tried at  Spring  tern^, 1852, of ASHE Superior 
Court, before Avery, J. 

T h e  facts bearing upon the exceptions taken, necessary to an 
understanding of the case, arc sufficiently stated in the opiriio~l 
of this coort. The defendant appealed from the judgment of 
the court below. 
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MILLER z'. MILLER. 

Jlr. Q. F. Xed, for plaintiff. 
Mr. J. W. Todd, for defendant. 

MEREIMOX. J. We think that no one of t l ~ c  esceptions speci- 
fied in the record can be sustained. 

I .  I t  is insisted that the court erred i l l  re f i~s i l~g to cl~argc the 
j u r y  that the sheriff's deed nas  void, because he failed to Ilaw a 

homestead laid off to the defe~ldant in the land soltl. 
The  constitution provides that the lionicsteail shall not br 

exempt from sale under excc~ition or other final process f i r  the 
~ 3 ~ 1 1 1 ~ i i t  of' obligations colltractetl for the purchase of the prem- 
ises. Art .  X, 52.. 

I t  al)pear-, that ti:c debt for nllich the land n a s  .old n a i  con- 
tracted fhr, and only for, the pnrchnic money of the land; that 
the defendant hat1 no personal pro,,erty; that the land sold wai 
al l  she had at  the time of t l ~ c  doclietil~g the judgment, a d  next 
thereafter, until the $ale was ~natle, and that it n:ii not worth 
one tl~ousantl dollar>. I t  nonltl have been uugatory to lay off' 
t he  wpposeetl I ~ o i ~ l c s t e ~ d ;  i~ldeed, t!ierc nas    lo thing to lay off; 
for the whole was suhject ant1 necessary to t l ~ c  p a p e n t  of' tlic 
judgment cr~clitor's debt for the Iancl. Tlrherc i t  apl,ears t l~a t  
the debt for whic!~ the land is to be sold is fhr taxes; fns the 
purcI~a-,e n~ouey of t l ~ c  l a d ;  is iccurcd 19- a laborer's or me- 
chanic's lien ; or for a debt contractccl before thc adoptiim of the 
state constit~ition, : I I ~  that the land i i  ~ v o r t l ~  leii t h a ~ ~  one thou- 
sand dollar., and t l ~ e  came is a11 tha property the debtor has that 
may be sold to pay such debt, it i i  not  necessnry that the sheriff' 
shall have the homestead laid off, hecause, in  such raw, tlic land 
is not exempt from sale a i d  C ~ I I D O ~  be. I t  would be idle to go 
through with tile empty form of seeming to lay off to t l ~ c  debtor 
sometl~ing,  n l ~ e n  in f ict  he is to get notl~ing ! The  lam docs not 
require a vain thing to be done. 

W l ~ e r e  the homestead prevails, the creditor gets what is over 
the exemption, and the law requires it to be laid o f ,  to the end 
that  what reil~ains may be 5ccn and sold. But  I\ hcrc the home- 
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hteail doe, ~ ~ u t  prevail, tlie debtor t:tlies 11 liat i~ left after the 
debt is paid. I f  nothing is left, the 1:lying off tlie homestead 
nould have nothing to o p e r ~ t e  upon, : I I ~  it uoultl he 11,ele:z. 
I t  would be uthcrwise, however, if the debtor hat1 property suf- 
ficient to pay tile judgment, ag,tinet \\hicli no exen~pt io~i  pre- 
vails, alid jndgn~ents n hose lien\ antedate the lnst ~nentione(l 
judgment; for the law favors tllc hornestcnil. Ant1 if the debt 
that may, if need be, prevail against i t ,  call be paid n itbout sell- 
ing it, thi, must be clone. The  cla-ef of debts that prevail 
against the homestead do not so prevail 11ecw-arily and at all  
ewnts,  but they do so only nhen  to 5ell i t  is iiecessary to pay 
them. iTilsoil v. Patton. Si X. C., 318; rlfOrii/hf 7 .  Albtiylzt, 
88 N. C., 238. 

I f  the personal property over t11c esemption :md thc real 
property of tile tlcbtor will more than pay t l~ejj l~tigment that  
pretails agL\in3t tlie homestead, then, i n  that cnie, the ho~nestentl 
should be laid off, so that the cxce- inay first bc told; and the 
sliciiff will be ill peril if he i"~ils to linve tlii.3 (\on?. IntlceJ, the 
ilieriff will not be safe i n  any cake n hen lie fhlls to have the 
lioniestead laiJ off, unless it turuq out that tlie tlebtor could not 
have liornesteacl in any mea-nre. I t  mdy liappcn that the debtor 
\\ill get a homeftead of l ev  value than one tl~ousancl dollars: i t  
cannot e ~ c e e d  that ~ u m .  

So, the court properly refused to charge the jury that tlic deed 
was void bec~use t h ~  Iionie~teact had not been laid off: 

'2. I t  is also insisted that the coui-t erred in declining to charge 
the jury that the execution ~ inde r  xhicli the cheriff soltl the land 
nas  void, bec'luse it was jssaecl by the deputy clerk of the court. 

Such clerl<i arc alloned by law. THE CODE, $75. They arcL 
required to take an oath of office, and, for a period i n  the past, 
have generally issued writs in the ~ i n n ~ e  of their p~iucipal. 
They may do all acts the clerk may do, except sue11 as are jndi- 
cia1 in their cl~aracter, or such as a statute may require specially 
to be done by the clerk himself. While perhaps there is no clecis- 
ion of this court affirming tlie power of sucll clerks to issue 
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w i t ,  o r  esecut io~t \  in the  nJmc of their principal, i t  1x1s repeat- 
ed ly  iniplietlly recognized iuch p \ r e r  as existing. A t  the  prcs- 
c n t  term. the  cSourt 1i:ts lleltl in .Jrtcl;son v. Guchnnnn, ante, 74, 
that a tleputy clerk might  i--tie a warrant  of attachment. See 
also Ehcphetd v. Lane,  2 Dm-., 145 ; C'olctrainc v ,  McC'nin, 3 
Dev., 3 0 8 ;  &'rrdrlel*lh r. Sitlyfh, 13 Ired. ,  452. I f  the deputy 
clerlis u e r e  not allonetl to  d o  inch  +ervice, much  of their u s e f d -  
ness I\ or~lcl be tleqtroyctl. Tl ie  very p q o w  of creating the office 
o f  "tleputy c le rk"  v a s  to lielp tlie dispatch of public business, 
and t o  provide> for the  +ame wllel~ tlie clerk might  be necessarily 
absent  f rom Iiis office, o r  r~nable  fo r  a n y  causc to  give per+onal 
fittention to lii, official tlutie.. Rev.  Code, ell. 19 ,  $15. T h e  
exception i- g roundle~s .  

3. I t  is fu r ther  ol~jcctetl thnt  there nay n o  s~tff ic ier~t  evitlcoce 
of n .ale of t h e  lancl by the  sheriff 

T h e  jnclgnle~it nncl the  cxetwtion ~ tn t lc r  which the  land was 
sold n c r c  ill e v i d r ~ ~ c e .  T h e  return of  t h e  slleriffupon t h e  exe- 
rrition \\.:is ini lwfect ,  h ~ t  this is by  n o  nieans :I fatal defect. Tl iat  
a m l e  w:li ~nat le ,  might  Ije proved hy p:1rol evidence. B u t  tlie 
deed of' t h e  ihrriff uns  ill evidence, and t h e  rccitals j11 i t  a re  
colnpetent to 41on., p,?imcr. jcxic, tha t  a sale \\?as ntade. Tl ie  
deed iecites tha t  the  lantl \\:IS sold fur  (.ash o n  t h e  29th day of  
Apri l ,  1878, a t  the court-liouze door, k c .  H a d i i l  v. Cheek, 3 
Jones,  133; Xcliiee v. LineGe~go., 57 S. C., 181  ; Rollins v. 
Henly, i s  N. C., 342. T h i s  exception c:111not avail the  defcn- 
d a n  t. 

4 .  It \\*a< ohjectctl tha t  t h e  execution, in terms, was levicd 
upon one tract of lantl, \.iliilc t h e  sheriff's deed specified t n o .  

S o w  the  cloclieted jutlgntent -iws a lien upoti a l l  the  defen- 
dant 's land i n  the county of dqhe .  T h e  levy was 11ot e w n t i a l :  
i t  only qervetl to indicate t h e  land to be sold, and  this might  be 
done otliern ise. Pt sufficiently tlcsiguatcd the  land embraced by 
t h e  deecl. Tl ic  material par t  of it  is in these words: "Levietl 
this e\ecution rlpon the  tract of land \\hereon the  defenclnnt now 
lives, oli t h e  w,lters of Bear  crcel;, adjoining the lancls of Jo. 
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Bass and others-nunlbcr of acres not Iinown-this execution 
being for the purchase money for said land." I n  the deed the  
land i, spccific~lly described as two tracts. I t  appears from t h e  
record that the judgment indicated the land described i n  the  
deed; that the deed dcscribed the land where the defendant lived 
at the time of the levy and sale; tllat the whole body contained 
4x ty  acres, aud nas  condcrecl as one tract and known as the land 
on n h i c l ~  the defendant livctl at  thc time of the levy and sale. 
The defendant i,lid she lived on one of the two adjoining tracts, 
and got her 11 ootl off the ten-acre tract on ml~ich she liad no clcnr- 
ing. I t  frlrther appeared that the note 011 which the judgnient 
way founded was given for the land embraced by the deed. T h e  
evidence all goeb to show, 311d the jury in effect found, that t he  
lalid was des ig~~ated and  old as one body. I n  such a case it was 
competent to show by parol testimony that the 1a11d levied upon, 
although specifically described as tn o tractq, n as regarded and 
levied upon and sold a-, o11c. J~icLson v. JCLC~SO~I, 12 Ired., 159; 
Houston V. IMCGO~CC~,  78 X. C., 370. 

3. I t  is insisted that the deed of the sheriff does not convey 
the title of the d~fendnnt. 

Thi5 objection cannot be sustained. The  deed recites the sub- 
stance of tlic esecutioi~ against t l ~ c  defendant, the levy of the  
same ('011 the laads and teneniellts of the said Betqy Jane Miller, 
herein defendant," the sale, $c., and then it p ~ ~ r p o r t s  to convey 
to the purchaser ancl his heirs "all t l ~ c  right, title and interest 
of the said land " 'K * to have and to hold said land and 
premise.; wit11 its i m p r o v e ~ n e ~ ~ t s  and :ippr~rtenanccs," &c. The  
sheriff had power by virtne of the judgment, the execution and 
hi, office, to sell the land and convey the title tl~ereto as the land 
of the defendant. The deed upon its face and hy its terms, by 
its recitals, its purpose and its force and effect, s h o ~  that t h e  
sheriff ditl exercise his power a d  aathority to $ell and convey the 
title to thc land of the defentiant, and all her interest i n  the same. 

There is no error, and thc judgment muit he affirmed. I t  is 
accordingly so ordered. Let  this be certified. 

No  error. Affirn~ed. 
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LYDIA PATTERSON and others \.. JOHK W. WADSWORTFI,  .Idmr. 

J~rrisdic t ion of  ~Yuprenzc C o w f  over questions of fact-Execzctors 
and Ad~~zi~t is t ) .c i to~.s .  

1. I n  an action a t  larv, this conrt cannot look into the evidence to see v h a t  facts 
i t  warrnnted a. referee in finding. 

2. An administrator will be held responsible if Ile is guilty of gross negli- 
gence in failing to collect a debt due the intestate's estate; 11ut otherwise, 
where he  i n  good faith does not engage in a fruitless litigation a t  the 
expense of t l ~ e  estate, and his ~nanngenlent of the same is snch as n yru- 
dent man would display i n  his own bnsiness. 

(Hawk ins  v. S(i1:age, $5 X. C., 133; Jlr~rner v. Tt~mudgill ,  SS N. C., 36i ; De- 
berry v .  h e y ,  2 Jones' Eq., 370; NeIsoiz v. Hall, 5 Jones' Eq., 32; N e n d e n -  
hall v. Benbotu, 84 N. C., G46, cited and approved). 

CIVIL ACTIOX tried at  Spring Term, 1883, of ROWAX Supe- 
rior Court, before Graces, J. 

This  action is upon the 1)ond of the defindant, as ad~ninis-  
trator of Channcey Barnett, deceased, and was referred to :L 

referee to state an account of the administration of the assets of' 
the intestate's estate. Upon return of the report, the plaintiffk 
filed exceptions thereto, wliich were overruled by the court, 
report confirmed, a n d  judgment rendered accordingly, f r ~ i  
which the plaintiffs appenlcd. 

Mr. Kerr Crctke ,  for plaiiitiffi. 
Mr. J. S. Henderson,  for dcfentlant. 

SXITH, C. J. C h a ~ ~ n c r y  Burnett, :1 temporary resident in 
Rowan c o u ~ t y ,  e n p g e d  in manufacturing and selling \vlicit 
Fans before and u p  to the comn~encerilent of the late war, soon 
after left the state and returned to New York, the state of his 
doniicil. A portion of his property Ilcre was thereafter sequcs- 
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tered rir~tler a;) act of tlie Confecleratc congress, passing into the 
hands of J. I. Sllaver, receiver, by w11om its proceeds were paid 
orcr  to that governnleut. A t  t l ~ c  close of hostilities, Bornett 
~eturned and  c~llccteil n considera1)lc an~oun t  of his effects, and 
m n c  i~o i l ey  from parties who llntl bouglit at  the receiver's sale. 
H c  thcn went 1)ar.k to S e w  P o r k  nlltl tlictl on June 9tl1, 1866. 
'Trio admini+trations nere tlicrc granted on the intestate's estate; 
fir>t, gencml, t o  Emlly Rurnctt, and upon her tlccease, de bonis 
 no,^, to A. Eugeue Br~rnett .  Ko  ndmini~tration was p n t e d  in 
tliiz state until A u g u ~ t  6tl1, 1878, \\lien letter5 issued to the 
ilefe~ldaut and 11c c s c c u t ~ d  the honrl now in snit. Sliavcr d i ~ d  
i n  1573. 3-12 :rction Ilni cvcr bee11 institr~tetl to recover thc 
scqneiterd f n ~ l  ft 0111 hi111 or Iiiz personal representative, 
tllougli lie uac, ant1 llis eitatc now is, wlvcnt. 

The  al)p~:il I~ring, 1 1 1 1  for e ~ ~ r n l i n a t i o ~ l  :t &cries of exceptions 
l o  tllp ~ e p o r t  of  ~ I I P  referee of the clef'endant', aclmiuistration, 
11 hich, upon tlic hearing, \\<.re ocerruletl \)p the court, aiid j idg -  
nient rendercd i n  i:lvor of' the relators f i r  one-half of the sum 
found duc to tlreni :111<1 o t l l ~ r  d i ~ t ~ i l x ~ t c e s  not parties to the 
action. 

The first three cxceptiolii, p r t ~ ~ ~ l i t e i l  ill different aspects, refer 
to tlie defendant's fiiillilnre to rctnrn :In inventory, whicll involvei: 
only llorniiinl tl,~~nnges, aud, : ~ s  the relators recover judgment 
:~ncl their cost*, are ~ o t  deemed nlnterinl. 

Tile last two exceptions arc to tllc refwee's onlission to charge 
t l ~ c  ntl~ninistmtor \r it11 t \vo sniall specified snms ($32.40 and 
%15.02), in regard to which therc are no facts found to enable us 
to  iec whether i n  1:1\r- tthc exceptions are well taken, and that 
they ouglit to 1 ) ~  charged a g a i n ~ t  t lie tlefcntlaut. 

, 7  

1 l~ih  being an action at  law, e canoot look into tlie evidence 
to Lee nliat fact, it rvould narrant  the referee in finding, a d  it 
i- only upon facts ascertained that a queitiun of law can arise, 
to whicl], ill tliir appeal, n e  arc confined. 

T h e  escrptions, nuni1)eretl 4, 6 and 6, together, present the 
question whether the defentlant, by his in:rction ant1 failure to 
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prosecute suit for  tile recovery of t h e  s u m  clai~iled to be  due  for  
t h e  seizure ant1 conversion of' t h e  intestate's effects 1)y Shaver, 
has  made liiltiself personally liable tllercfor. Indeed,  this \vaq 
t h e  only matter  pre+etl i n  the argument  ill this court. 

In our  vien-, the esceptiol!z wliich seek to fasten this  reapon5i- 
bi l i ty  up011 t h e  defcnclaut for  his :~licged laclie? are  untenable, 
fo r  reasons we proceed to state : 

1. T h e  illtestate d id  not aqwrt snch claim against t h e  receiver 
while he n a s  i n  tltc state looking af ter  a ~ i t l  gntlieritig u p  his 

cff'ects, of which somc were obtained from persons n l io  had pur-  
chased from t h e  receiver, a n d  the tlefendnnt might  well infer 
f rom this omibJion that  t h e  c l a i ~ n  cor~ld not be s r ~ c c e ~ ~ f i ~ l l y  
maintained. I I c  liai 111~t fol lo~ret l  tile course pursued 1)y t h e  
intestate and shown equal diligence. 

2. Thc  action c o ~ l d  lmve heen brought by the intestate, while 
it 1va3 barred 11y the statute of liniitntion wlien the  letter, of 
a d m i ~ l i s t r a t i o  issr~ed to t h e  defendant, and this n a s  a c'ontplete 
defeuce. 

The cause of action, hav ing  accrued bef'orc the  introductioil of' 

t h e  new nlotlc of proccclure, is controlled by the  limitationi pre- 
scribed in thc  Rerisecl Code, ch. 6.3, and bu t  for  t h e  force of the  
suspe~lt l ing enactment, ~ r o u l d  have begun to r u n  dur ing  thc life 
of  tllc i ~ ~ t e i t a t e ,  and did begill to  r u n  a -  so011 as  tha t  enactment 
ceased t o  operate in repressing it. 1 1 1  thrce years from January  
l s t ,  1870, t h e  bar  became complete, for there 31 as n o  such exten- 
sion of t ime to prevent, as  is provitlcd in C. C. P., 943. Hcrw7iins 
v. fhvcye, 73 S. C., 133; .Bmne,* v. l i x d g i l l ,  $8 T. C., 361. 

W e  cantlot see Ilow a dereliction of dtlty can be inlj)ntctl to  t h e  
defendant  in  refraitting, after his aj)l)ointmcnt, f rom p r o s x u t i n g  
an action n h i c h  had to encounter celtain defeat if the  defeilce 
u n d e r  t h e  statute va i  i n t e r p o d ,  a i d  with every a+urance that  
i t  would be for  t l ~ e  protection of t h e  estate of Shaver. 

3. Good faith and reasonable diligence is  the measnrc of the 
respol~sibility of fiduciaries in the management of trusts commit- 
t ed  to  them, such as prndent  nlcn ~r.oulcl, under  the  circumstance-, 
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be expected to cxercise. I t  is not a test of liability whether t h e  
claim if sued on could possibly have been collected, but whether 
thc defendant was called on to institute a hazardous snit, a t  t he  
expense of the estate, with no assurance of success and to encoun- 
ter certain defeat if resisted. 

'(A personal representative, guilty of g r o s  negligence or willful 
default in failing to collect a debt clue the estate, mill be person- 
ally chargeable with i t :  otherwise, where his conduct was such 
as a prudent man, i n  the management of his own business, would 
have dispiayed, and he has made proper exertion to collect and 
has acted in good faith," Schouler Exrs., $308; or, i t  may b e  
added, when it is plain such exertion would have proved fruitless, 

" Au executor is not an insurer," r e n ~ a r l ~ s  NASEI, J., "nor t o  
be held liable as such in taking care of the assets which came t o  
his hands, nor in collecting thetn. H c  is answerable only for 
tllat crassu negligentin, or gross negligence, which eviclences mala 

jides." Debewy v. Ivey, 2 Jones' Eq., 3'70. 
" Executors should not be l~eld responsible, as it~surers," is the 

language of MANLY, J., reiterating the rule. "All that a sound 
public policy requires is that they s l d  act i n  good faith and use 
o~dinctry care." Nelson v. Hall, 5 Jones' Eq., 32. To the saule 
purport is Mendenhall r. Benbow, 84 N. C., 646. 

We thereforc sustain the rulings of the court and a f i r n ~  the  
j ~~dgrnen t .  

No error. Affirtned. 

P. C. HUMBLE and others v. W. M. MEBANE and others. 

1. A reference to take an account is irregular where a defence is set n?  to tlie 
entire action, and the allegations of fact, if found to be true, would defeat 
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the plaint i ff"~ recovery, and in s i ~ c l ~  case the court sliould direct the issues 
to be t r ied;  but otherwise, where the defence relied on is no obstacle to 
the recovery. 

2. A gnardian who has received mouey bx virtue of his ofice and fur his 
ward, cannot exonerate llirnself from liability by showing that the money 
was due to the  ward's father, \rho is :L distributee of the  estate from 
which i t  was derived. 

3. Such distribntee has the same yedress against t l~cadn~in i s t ra to r  of the estate 
for his share tliereoi; as if the :illegetl ~nisapplicntion Iiacl occurred in any 
other way ; and t l ~ e  conrt intimute that, in  case of the insolvency of the 
administrator, lie may pursue the fund in the hands of the  gnardian who 
wrongly received it. 

4. Tlie plea of the statute of liniitatioas in this case is defective, in that, i t  
fails to state when the cause of action :!ccrued, and when the wards arrived 
:tt full age. An  allegation to show that the statute has ~ x n ,  and liars the  
action, is essentiai. 

5. Tlie statute protecting sureties, reinarkcd upon by SNIITII, C. J. 

( E w p  v. Richadson, 75 S.  C'. 84; Il(cc1n.s r. I f igun,  2 Ired., Eq., 525, cited antl 
approved). 

CIVIL ACTION on a guardian bond tried at  Fall  Term, 1883, 
of G u 1 1 , ~ o n ~  superior Court, before iql(~cRac, ,J, 

The  defentlant Mebane, in February, 1866, \ \as appointed 
guardian to tile relators (Preston C. and Rebecca Humble antl 
Libby Louisa, now thc wife of the other  elat at or) by the county 
court of Guilford, a11d entcred into bond as such in the penal 
sum of $2,000, with the othcr defendant and one 1Z. P. Shaw, 
sureties, witll conditio~w required 1)y law. 

The relators llaving arrived at  full age on August 14th, 1879, 
instituted this action to recover the trust estate in the hands of 
the guardian, and assign several breaches of the ol)ligation, and 
especially his failure to calm to nn account and pay over what is 
due, collected on their behalf. 

T h e  defentlsnts deny the breaches ns4gned, and say that thc 
moneys received by the guardian and supposed then to belong to 
the wards, in  fact, did not, but nerc part of an estate left by their 
father's mother, to ~vhich their f~~t l ler ,  Siunon Humble, alone 
was entitled as distributee, and which were paid to  the gr~ardian 
by tllc adnlinistratol-s of the intestate, wrongfnlly. 
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HVJIBLE i .  ~\II:uAP\'c. 

A t  fall  term, 1880,  on motion of  plaintift;' counsel, resiqtecl 
by t h e  defentlant., on t h e  i ta te  of t h e  ple:ldi!~g+, a reference Ira< 
I I I ~ C ~ C  to  the clerli a d  he  w , ~ i  tli~ectetl  to take :~ntl report tlie 
g ~ i i ~ ' d i , ~ ~ l  account \\ it11 the  vver'rl  relators. 

Before t ! ~ e  referec, tlie def 'e~ldauts offered to <how that  the 
funds, wit11 which it  \!-a5 s o ~ l q l ~ t  to  charge the guardian, u e r e  
derived from the  estate of' the  relator\' p t e r n d  grandmother, :tnd 
paid by  her  n t l n i i n i ~ t r a t o ~ s ;  and  tllat their father, \vho \ \ as  ellti- 
tletl thereto, \ w s  still alive. ~ l ; e  evidcnte n a s  rejected for the 
rcason tl~:tt, i l l  the o1)inion of' tlre ref'crre, t l ~ c  nlattcr WIS not 
e n ~ l ~ m e e t l  in the  terms of  tlie order. 

T h e  refwee made his report, i n  which he f ind i  that  t l ~ e  guar -  
dian, in hi? cl~aracter  as  quvlr ,  oil a note 1)assed to him l y  t h e  
aclminiitrators a, ])art of  the  dictribntivc share clailxetl fo r  t l ~ e  
i ~ ~ f m t s ,  recovered j r ~ t l g m e ~ l t  and raised I)!- execution <ale of the 
tlehtor's land t h e  Cum of 8250; a n d  a l w  collected other moue;& 
for t h e  rvardi, wit11 nllich, and withoiit interest, for  reaions 
I\ hiel1 are given, the  ~ u a r t l i a n  i;: clmrgetl, t h e  aggregate sum 
being $ G . Z i  . i l .  

U p o a  the  rctrlrn of  the  report, t l ~ c  (1efeutl:lnts filed a qcries of 
exceptions, the  issues preiented by which, :is ne l l  as the defence 
already stated and  thnt  nntler t h r  statute of limit-tioni, they 
tlernanded shor~ ld  be sr11)mitted to t l ~ e  ja ry .  

T h i s  .was declined, ant1 the  defendant3 liaving n i t l ~ d r n \ r n  
c\ceptionr numbered 3, 4 ant1 5, the  others were overruled, slid, 
it  being adn~it tc t l  on the ~ e c o r d  thnt  a l l  of tllc eitate, to  \\hie11 
t h e  relators claim to be entitled, cxmr from t h e  e ~ t a t e  of their 
g ran t ln~other ,  t l ~ c  court proceeded to render  j u d g ~ n e n t  for  t h e  
sum reported by t l ~ e  rcf'erec. F r o m  theie rulings t l ~ e  defendant i  
:~ppealed. 

XI*. 3: T. Xowhend,  f o r  plaintiff*. 
17fessrs. Scott c t  Ccilcl.rc.ell, fo r  defendant.. 

SMITH, C. J., : ~ f t e ~  s tat ing t h e  above. I t  rvoold he clearly 
irregular :lac1 r ~ ~ ~ j u s t ,  where a defence is set tip to  the  entire 



action, to leave it ~~~~di s l iose i l  of ant1 tlirect a compulsory refer- 
ence to have a n  accoiint tukeu, and then, upon the coming in of' 
the report, ref'k~se to lrear or to submit an issue, as to the facts 
upon which it tlepeotls, to the jwy ,  if those facts fonnd trrle 
would defeat the plaintitEs7 recovery. A n d  it was not less 
erroneous in thc referee to hear anti report the evidence rvhcn 
offered, since it tended to s h o ~ ,  according to the defendants' con- 
tention, that nuthing to v l i ic l~  the plaintiR3 were entitled had 
passed into the guardian's hands ~v11ich was c.overei1 by the 
ljonti. The very object of the refere~~ce is to ascertain \\,hat the 
guarcliau has received or ought to be charged with: and how the 
same has been aclnliuisteretl. I f  no estate be!o~~ging to the 
m r d s  1133 been or corild Iinve h e n  ~.ccoverecl, 110 liability has 
been incilrred, as nonc ~vonlcl if t l ~ e  fund has all lieell legnlly 
disbursed and nothing is diic. 111 either case the plainti& runst 
f i .  Brit if tlie defence relict1 oil forms no obstacle i n  the m y  
of the plaintiffs' recovery, then the c o u r e  pursucil by the court 
ar~tl by the referee, in  s l i n t t i ~ ~ g  out an inquiry into tlic truth of 
the allcged facts upon which the defence is based, h a  (lone no 
harm to the defel~d:mts of' which they can con~plain. 

The  ent'ire controversy,  the^^, hinges upon the point whetller, 
where t l ~ c  guardian, by virtue of his representative agency, has 
reclr~eecl into possession moneys recovered by a swcess f~~ l  asser- 
tion of his ~vards) right thereto, can exonerate I~i~nsel f  fro111 lia- 
bility to tlicrn therefor I q  showing that tlic moneys were legally 
tlue, 11ot to them, but to their living Father, tlie rightful distrih- 
r~tee to the estate from ~ ~ l ~ i c l l  they were derived, who is now 
clain~ing the s:Ime. 

A ~ s u n ~ i n g  that tlie fund paid to the guardian belonged to the 
l i ther,  the rightful distrihntee of' the intestate, and should have 
been paid to him by the adu~inistrators, does this fact authorize 
the guardian to retain what he collected by .t.ir.tue of his ofice 
nrld for  his wards and refuse to account for it to them? 

Contrary to our first impressions produecd by the argument 
for the defendants, our examination a i d  reflections bring us to 
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the conclusion that the defence cannot he available by proof that 
the relators' Fdther 11as the supreme right, as distributee to the 
intestate's estate, in the hands of the representatives. 

T h e  report sl~ows that the adulinistrators, recognizing the 
relators' right, paid over to the gaardia~l jbr them, in nloney and 
in a bond, which he, in their l)ellalf and as their guardian, after- 
wards sued on and collected by selling the debtor's land under exe- 
cution, and wit11 whic11 he is charged ill tllc nccoullt. He thus 
receives the moneys iu trust for his wirtls and is accountable 
therefor, as their cstate, which he cannot be peru~ittetl to dispute. 

That  the administr:ltors slioultl 11:ive paid the nionry to another 
does not ar~thorizc the p a r d i a l ]  to withhold fronl his wards 
what \v:is paid to hi111 for thcni, and constitutes the estate that 
he receives and covenants to manage and at  their majority deliver 
to t l~em.  The  ncln~inistrators may have co~nnlittetl a decctstcwit 
in this disposal of the int~statc's estate, as they lrlight do by any 
other wrongful act, but they rem:lin respo~~siblc to the distrib- 
utee, and he has the same redress :lgainst them upon their bond 
as if the waste ant1 n~jsapplication 11x1 cxcurred in any other 
way. H e  loses noac of his rights as against them by reason of 
their nialadministmtion of' the cstatc ill which he has n dis- 
tributive share. Xeans  v. Hoipz, 2 Ired.  Eq., 525. 

A party may be sued separately by c!i&rcnt clain~ants to the 
same property, and n recovery rnutle by e:~eh. I t  would be no 
obstacle to tllc rccorery by the rightfrll owner, that 3 previous 
plaintiff had wrongfully eff'ectetl a recovery anti becn paid. So 
it woultl be no clefe~lce to an action I)y tlle ftttller against the 
admiuistratars, that they hat1 paid the amount of his distributive 
share to the relators; or to their guardian for then]. 

It may be, wc do not say it is sc;, the distributee, in case of the 
insolvency of the adn~inistrators, may pursue the fi1nt3s into the 
hands of the ,guardian w l ~ o  llas ~vrongfnlly received it, and this 
right wor~lcl be unqnestionuble if therc hat1 been collusion be- 
tween the parties, but this does not warrant the guardian in 
retaining a fund, where no steps have been taken to reclaim, 
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which he collectecl and holds in trust for his wards, antl cannot 
dispute their right to it. 

So if there were any sufficient reasons for apprehending an 
action against the guardian to be brought by the father, a i d  a 
recovery effected, he may have a right, before paying the money, 
to have frorn his wards an indemnity against such claim; but 
even this would not obstruct the plaintiff's' recovery of judgment 
for the sum ascertained to be due, and relief could be obtained 
by suspending the enforcement by execution until the indemnity, 
i f  necessary, can bc given. 

The  defendants also plead the statute of limitations, withont 
stating the facts from which i t  can be seen that thc remecly 
against the surety is barred, antl that there are any controvertecl 
allegations of fhct calling for the issue to be sublnitted to the 

jury. Enlp v. Richa~dson, 75 N. C., S4. 
There is no allegation in the pleadings as to  when the cause of 

action accrued, and to show whether it was before or afZer the 
introduction of the new limitations contained in C. C. P., nor at  
what time the several infaiits attained full age, so as to pnt  in 
operation the old statute protecting the s~lreties to the bond after 
three years from that pcriocl. T h e  defence is set u p  jointly, and 
thcre was no statute formerly limiting the time within which 
actions must be brought on bonds, except the provision in favor 
of the surety; and the bar is nuavailable under the present act, 
unless there has been an account audited ($33) for the guardian, 
or unless there has been a lapse of three years from the breach 
o f  the bond (534, sub. 6) in f ivor of the surety. There should 
have been some averment to show that in law the statute has 
run and bars the action. 

We cannot assign error, therefore, in the omission of the court 
to submit this issue to the jury. The  jntlgn~ent must beaffirmed. 

N o  error. Affirmed. 
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1. T h e  plea of an atirninist~ator of "Eui1.v ndm~nistered and no assets" must 
be disposed of by snbniitting an is5ue to a jury or  by reference. 

2. \Vhele an administrator had asiets ,~nd sets u p  the statnte of limitations 
against a debt of his inte-tnte (Rev. Code, ch. 65, gll', 11e mnst aver  and 
prove that 11e has propelly adminiatered the same, in order that his plea 
may n v n i l  him. If i t  is ascertained Ire hni no assets, the statntcis n com- 
l ~ l e t e  bar. 

(Hed ig  v .  Focwri, 64 N. C., i 10 ;  R a y  v. Pcd/on, SG N. C., 386; Bailey v. Shan- 
nonhotise, 1 Dev. Ey , 416: Reezeb v. Bell, "Jones, 254; Cooper v. Chewy, S 
Jonei ,  323; ;lIcKe~than v. XeGdl,  83 N. C., 517; COL r. COL, 84 IT. C., 138, 
cited and approved). 

CIVIL ACTIOS tried a t  Spring Term, 15S3, of' U-vrox Supe- 
rior Court, before S h i p ,  J, 

The  plaintiff bso~lght this action on the 27th day of Kovelsi- 
ber, 1879, before a justice of the pence in the county of Stanly, 
upon a note under seal for $15, dated the 18th day of Septem- 
ber, 1860, and dne twelve tnonths next thereafter, executed by 
one A. J. DUWW, in his life-time, to J. J. Hasty. I t  appears 
that iaid Duncan died in 1863, and i n  Ju ly  of that year the 
defenclant duly qualified as administrator upon his estate. There  
was judgment before the justice of the peace for the plaintiff, 
and the defendant appealed to the superior court. The  defen- 
dant pleaded payment; that he had fully administered the assets 
that carqe, and ought to have come into his hands as administra- 
tor; no assets; that tlie note had not been d ~ i l y  presented for 
payment within the t h e  prescribed by law, and that more than 
seven years had elapsed next after the death of his intestate and 
before the date of tlie bringing of this action. 

The  jury found upon issues submitted to them, that the intes- 
tate of the defendant did execute the bond sued upon as alleged; 
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tha t  it  Itad not  been paid ; titat defendant d id  not give notice for  
creditor, to present rheir claims to him according to l aw;  a n d  
tha t  more than sevc~t  years had elapaecl next after tllc date  of  the  
death of the  inteztate of  the defer~tlant a ~ i d  the  bringing of  ill;.; 

action. 
Therer lpot~,  the  plaintiff 111orctl for  jadgntent  in  his  favol .  

T h e  conrt rcSuse,l to grant  t l ~ i i  motion, upon t h e  ground  that 
there had been no ericleuce offe"er(l ripon t b c  ?!en of "ful ly adtniu- 
istered autl n o  awe:-." 

Tl le  plaintiff tltcu prayed t h e  court  tliat :In i-sue upoil that  
plea he suhn~it te t l  to  another  jury.  T h i -  n~otion the  court 
ileclincd to grant .  T h e  plaintiff  the^ playeti t l ~ a t  t h e  court 
 die a proper order referring it  to  tlic clerk of the court  to  
inquire, state a n  account, antl makc report of the condit io~t  of 
t h e  asscts tliat came and ought  to  have come into the  hands  of 
t h e  tlefcndant, and wI1at diipocitio~i he  hail rnadc of thc  same. 
T h i s  motion -\ms likcwisc rcfuscd. 

T h e  clefendant prayed judgment  of  tlic clonrt, tliat 11t~ go 
without  day, and  for  coqts, uj)i>n the ground  tha t  i t  appeal cc1 
t h a t  more tlla11 seven yecir> had elapsed n e s t  after tllc dent11 of 
t l ~ e  intestate of defentlant 2 n d  tllc br inging of this action. Tile 
court,  being of o i~ in ion  that  t h e  clefenda~it hat1 not 4 o w n  on Ili. 
pa r t  a fu l l  a n d  sr~fficimt compliance n it11 the  statotc, t l e c l i ~ ~ e d  t o  
g ran t  this motion. 

T h e  court  then gave judgnlent  i n  favor  of the  plaintiff fo r  
the  debt,  a n d  in  favor  of  the  defendant  for  costs. W l ~ e r e u p o o ,  
both t h e  plaintiff and dcfendaut appealed. 

Messw. Col;i,jgton ck A d a m  antl Hinsdnle & Devertwx, for 
plaintiff. 

Nessrs. Payne &L Van?,, fo r  defendant. 

MERRIMOX, J., after s ta t ing t h e  above. Plaintif's Appeal- 
T h e  estate i n  the  hands of  t h e  defendant  was and is  subject to  
t h e  statutes touching the  administration of estates of intestate 
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deceased persons, prevailing before the first day of July, 1869, 
cscept as to the courts having j~lrisdiction of such matters. THE 
CODE, $1433. The plaintiff was entitled to have his rights 
ascertained and settled i n  respect to the assets in the hands of the 
defendant subject to be applied to the payment of his debt, or 
otherwise, under these statutes, and according to the course of 
procedure and practice under  then^, changed only i n  respect to 
the courts having jurisdiction of them and the forms of pro- 
cedure therein. 

The court held properly, that the statute of lin~itations pleaded 
m d  relied upon by the defendant could not avail him. (See 
opinion on defendants appeal in this case). 

Then it seems to us manifest that the court, having given 
judgrnent in fhvor of the plaintiff for his debt, ought to have 
disposed of the plea of "frilly ndministered and no assets." I n  
the case settled by the judge upon appeal for this court, i t  is 
said * * * "the plaintiff asked for judgment, which was 
refused, upon the ground that there had been no evidence upon 
the plea of "fiilly administered and no assets." I t  is further 
said, however, that "the plaintiff then asked that an issue be 
made upon that point and submitted to another jury, which was 
refilsed. H e  then asked that a reference be made to the clerk 
or other person to report the condition of the assets, &c. This 
was likewise refused." No rcnson is assigned for such refusd. 
The issue as to "fully adll~inisteretl and no assets" mas raised by 
the pleadings, and the plaintiff was eutitled to have it tried, at 
the term when the court gave jndgmer~t for the debt, by refer- 
ence or otherwise; or, at  all evcats, to have his motion allowed, 
and then continued to a sr~bseqaent term to he tried. Heilig v. 
Ebard, 64 N. C., 710; Ray  v. Patton, 86 N. C., 386. 

The court erred in refusing to dispose of the plea of "fully 
administered and no assets," as prayed for by the plaintiff, either 
by submitting one or more proper iss~ics to a jury, or by a refer- 
cute to take an account. For  this error the case must be re- 
manded, with directions that tllc cor~rt proceed to try the issue 
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raised by the  plradings i n  resl~ect to  :,sjets, :~acortling to  law. It 

is accordingly so  ordered. L e t  this he certified. 
PER CUILIAM. Cnusc 1.e1nandet1. 

RIERRIVOX, cJ. T h e  f:~ctc i n  thiq caqe are  the  +ame a. t l~osc  
stated in the  plaintiff'i :rppeaI. 

A m o n g  otlier dcfcnces, tlie defendant relied i ~ p o : ~  t h c  statute 
of  1imit:itions (Key.  Code, (~11. 6.5, $11), :111t1 it  was a t  the  trial 
fouuil : r i  :L fact, tliat n ~ o r c  than seven year? lrnil e!apsecl next  af ter  
t h e  death of  the intestate of defe~l t lant  hefore t h e  l j r ingi l~g of 
th i s  action. Ti le  t l c fen t la~~t  tliercupon mqretl fo r  ji ldgmcnt that  
he  go rnit11011t (lay. 

T h e  c70urt properly clenictl this motion, because the  s t a t ~ l t e  n a i  
not :i bar, a t  all event-; if' there were a s A s  in tlie hands  of t h e  
defemclant, this  plea 11 or~ltl  ~ o t  be good and  avail him, ~ ln less  Ile 
should, in  t h a t  caw, aver  : ~ n d  prove tliat he had paid such a-sets 
to  the  persons entitled to the same, and taken from them proper  
refunding bondi  for  the benefit of  creditors; or had paid tllc 
same t o  the  trustees of t l ~ c  Usiversi ty ,  as required by law. (Rev. 
Code,  ch. 46, $$24, 27). Bailey v. iSl~ctnnod~oz~se, 1 Drv. Eq., 
416; Reeves v. Bell, 2 Jones, 2 5 4 ;  Cooper v. Clwry, 8 Jones, 
3 2 3 ;  MrKeitlitrz V. NcGi(/, 8 3  A-. C., 5 1 7 ;  Con. r. C'om, 84 II'. 
C., 138. 

I t  doe5 not appear  tha t  the  defendant 11:1d :wets, a n d  it  lins 
been held in l?lcKeitJi~~7~ V. LVcGill, s u p m ,  tliat i f  the  ad minis- 
t ra tor  had n o  assets, he need not a n d  coultl not 111alie such aver- 
ment and  jX00f. R u t  in  this case it does not appear  tha t  the  
defendant  d id  not have assets; he pleaded " f i ~ l l y  administered 
a n d  n o  assets," and the  issne presented by this ground of clefcnce 
r e n ~ a i t ~ s  undetermined. T h e  p l a i n t 8  is cntitled to  have i t  tried. 
I f  it tu rns  o u t  tha t  defendant had n o  assets, then his plea of  the  
s tatute  of limitations will avail l ~ i m ,  a n d  lie will then be entitled 
to t h e  judgment  lie prayed f o r ;  if, h o w v e r ,  i t  shall be  ascer- 
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tair~et l  t h t  lie had asset., t l ~ e n  it \ \ i l l  not, an(1 the p h i 1 i t i 8  \ \ i l l  
Ile entitletl to  have juclgn~cilt for  hi. debt ,  ant1 tiie :ls.ct, applietl 
to his juclg:xent :tccurclingly a3 lic may he entitled. 

W h e r e  the  ad~li inis t rator  liai n s v t s  ant1 he relies upun the st'l- 
tute  of lilnitations (Rev.  Co(!c, d l .  63, 811), q3cll plea  nua at l x  
supported by the  averment  :rnd proof t o  >tistain it, niade by t h e  
administr,ltor, tha t  Ilc ha t  paid t h e  :!c,etz to  tlioqc entitled to h a m  
thcm, and ta!ien refunding I~oncl., or, tha t  h e  1135 pait1 tile s ~ m c  
to the  trustees of the  Univerqity, accordingly as  the s tatute  
requires, to  malie i t  eff'cctuai. TYhatevw contrariety of op in io~l  
and conflicting judicial clecisions may 11,lve prevniletl in t h e  past 
in  reqpect to  thc  statute o f  limitations ~nent io~ie t l  and  the kindred 
>tatnte, Rev .  Code, ell. 65, 5512, 13, 1 4 ,  t h e  autlioritith cited 
s z ~ p r r .  scttle the construction of the  one u d e r  consider~t ion,  a s  
here stated. 

As this  cme nnly stai~d., nliether tlie l)laiutiff' can recover a t  
a11 or not, tlepencls ul)on wlietlier t h e  defiut lant  has o r  i,a, riot 
assets; if he Ilas, then the  plait~tiff, n i t h o u t  regard to tlie a m o u l ~ t  
o r  how the  s,t!ne m:ty bc applied, is entitled t o  j u t l p ~ c n t ;  i f  lie 
has  not, t l ~ e n  the  statute iz a complete and  eflectud bar, and t h e  
defendant  will be entitled t o  judgnient.  S o  that,  the  conrt ought  
to have deferred giving j rdgnlcn t  for  tile debt,  o r  judgment  a t  
311, unt i l  the queqtion of assets sliall 1)e settled. 

T h e  order  of the  court, d e n i i r ~ g  the  motion of tiie defendant, 
f'rom \vhicli 11e appealed, \vas a proper  one, and the  same mus t  
be affirnlecl. T h e r e  i t  no e r ror ;  judgment  affirmed. L e t  this be  
certified. 

No error. Affirmed. 

OT\V,IY U. DAVIS and others v. PERRY & PERRY, Executors. 

8trrtute of Limitations. 

Where, in a suit on a guardian bond, one of the plaintiff;, n feme covert, 
arrived at full age in 1866,married in 1867, and commenced the suit i n  
18i6;  Held, that the statute did not bar her right to recover. The interval 
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of t x o  years iretweeii t l ~ e  termination of tile disability of infancy arid t h e  
comrnenci .n~ent  of t11:rt of corei tnrc ,  is bridged over  by the  art snspending 
t h e  operation of t he  stntiite from May, IbG;, to J anua ry ,  1SiO. 

{Lippcwd r. T~~out i~zccn ,  7 2  S. C., S.il ; D w i ~  r. Code, 3 IInvlv, GOS, cited and 
appruved) .  

Crrrr, A ~ ~ ~ ~ ~ >  tried at FL\l i  Term, 1 % I ,  of CIETERET Su- 
perior C o u ~  t, hefore Shii~p, J. 

Thi5 action \ \as  institr~ted on Ju ly  26, 1876, on the ir)ond ese- 
cnted by Saixuel E. Dacis, 011 his : ~ p p o i i ~ t n ~ e n t  by the county 
cotlrt of C'artcret in 1837, ni guurclian to t11c infant relator;, 
againit  the defeiidnnt~, the esewto:..i of 13eiijamin I,. Perry, one 
of t!lr slirety obligors, to recover nlltlt is due to tl~cni reqpec- 
tively from tlic adminiitratioii of the trriit cst,~te. 

T h e  only tlcfwce to Irc co~~sideretl on the  appeal a r k s   up:^ 

e l ~ e  statute of lirnitation~. 
There w,ii a referenre, a lepori shon ill; I\ hat \',as due to each, 

which, in t l ~ e  abscr~ce of c.iception+, \vaq confir~netl, and a verdict 
1 response to scvernl is,ues inbmitted to the jury.  

T h e  fhet. fuuivl by the jury a i d  bearing upon the tlefcnce arc, 
1 t !~a t  the relator Polly mas born on the %I cloy of March, 18-44, 

and married the rcl'ltor O t m y  E. on the 29th (lay of August, 
1867, bei~ig  thcll 1 1 1 0 1 ~  tliar1 t n o  J ears above the age of tn-enty- 
one years; a i d  that the relator E r i r e n ~ a  v a s  born on the 17th  
day  of Rlarch, 1S5'2, and married t o  tlic relator Martin F. on 
tile 13th day  of April, 1871, not 1;nviug attained her 111ajority. 

T h e  court na; of opinion and rulrd that the relators Xar t in  
F. and v ife, Lurenza, nere  cntitlecl to recover 11er share of the 
estate, b u t  that the relator, Oway E, and nife, Polly, were not, 
their claim heing barred hy the lapse of time under tlie statute. 

Jutlgnicnt was rendereil :~ccordiugl-, and the relators last 
named appealed 

SMITH, C'. J . ,  after ~ t a t i n g  the above. I t  mill be seen tllat the 
case is not one of overlapping disabilities, the one running into 
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the other, but there is a distinct interval of over tn-o years sepa- 
rating the termination of the disability of infancy from the 
conl~ucncenleut of tliat of corerture, and this space is bridged 
over by an act s r~spei~diag the statute of liniitationi. T h e  
questio~i presented is, dots the suspending act so conuect the t w c ~  
disabilities as to produce the same legal effect, as if one super- 
vened upon the other ? 

I f  the question were an open one, we should be disposed to 
concur in the rnling of the court tliat the statutc of limitations, 
not extinct, but slrllnbering until the first of January, ISSO, then 
a\vukeued into life awl activity 2nd operated against the feme 
relator, though under coverture, as it mould have done on her 
arriving at  fulI age, h t  for the suspension ; and that t l ~ c  effect 
of the suspension w:is to eliminate f r o n ~  tile connt of timc i o  
nlncli as was coveretl by it. 

Bu t  we do not feel at  liberty to depnrt from thc expreps adju- 
dication of the p i n t  in the case of L i p p a ~ d  v. Troutmcln, 72  
N. C., 551, the ficts of w l ~ i c l ~  are substantially tile same :IS the 
present. There, thc court say, SETTLE, J., delivering the opin- 
ion, "that as the feme plaintiff (lid not beculne of age until 1866, 
the suspension of the statute of limitations saved her. r iy l~ ts  untit 
theJirst day oj' J u n u a ~ ~ ,  1870. But before that time, to-wit: i n  
1869, she nen t  uilclcr the disability of coverture"; and upon this 
ground the statutc was lield not to obstruct the recovery. 

There is some i~accuracy ill the reference to section 28 of tile 
Code, whicli is part of chapter 2, a d  confined to actions relating 
to real estate. It is 11ot applicable to that, nor to this snit, both 
being 011 guardian bonds. 

Ru t  our case is governed by the lirnitatiol~s prescri bet1 in the 
Revised Code, the right of actiou having accrued before the Code 
of Civil Procedure took effect, and the principle of cumulative 
disabilities is recognized as law under the fernier enactments, in 
Davis  v. CooLe, 3 Hawks, 608, and ~ i ~ ~ i v e r s a l l y  acted on, as 
such, since. 

T h e  ruling ill thc case first cited iz that tile interval separating 
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the disabilities is blottcd out by forcc of thc su&ending act, and 
they arc thus made in law to toucl~, as if , ~ I I c  onc 1)eg:in a t  the 
expiration of the other. 

Abiding by this interpretation of g1c law, as a precedent, we 
reverse the judgment against the ap  )ellants, and judgn~ent  will f bc here entered for them for the nj~lount dnc. 

Error. Reversed. 

JAMES hlhSI i  v. LEWIS TILLER and otiicrs. 

Stafute of Limitations, in fraud crnd ~nistcxke-Xquity, 720t with- 
held on g~*ound  of l q x e  of time-Ecc~ptions to the vzc2c. 

1. Tlie statnte of liniitations barring actions for relief on the ground of francl 
after three years from the discovery of facts constituting fraud, prior to 
tlie amendatory act of 1570, ch. 2.51, does not apply to a case where no 
fraud, but oiily a mistalie, is alleged. 

2. Tlie enforcement of an equity will never be deuied, on theground of lapse 
of time, where the party seeking it has been in continuous possession of 
the estate to which the equity is an incident. 

3. The court ~v i l l  lend its aid in every such case, except where, by laches, tlie 
party has abandoned his right and acquiesccd in its enjoyment byanotlier 
in :L ~ n a n n e r  inconsistent with his own claim. 

("Wh r:illcKee, 87 N. C., 350, cited a d  approved). 

EJECTMEXT tried at  Spring T e r ~ n ,  1883, of RICHMOXD Supe- 
rior Court, before JfacRae, J. 

The  plaintiff' alleged that 11c was t l ~ c  owner i n  fee-simple af 
the land in dispute, and that tlefcndants unlawfully withl~eltl 
possession thereof. I n  support of his title, the plaintiff ofEerec1 
in evidence a deed from Walter F. Lealr and wife to him, dated 
December 3, 1872. 

The  defendants specifically denied each allegxtion of the com- 
plaint, and by way of couuterclain~, allegctl that Jack Ledbetter, 
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their father, employed the plaintiff to purchnse the land from 
said Leak, who was then the owncr of' i t ;  that it :.\.as agreed 
that the dced should be made to the 1)1aintiff, and the land by 
hiui con~eyed  to said Ledbetter, or that the deed should be made 
directly to Ledbetter; that Ledbetter furuished the p ~ ~ r c h a s e  
money, and the plaiutiE took the deed to himself; that Led- 
better went into possession of the land, a d  he and those claim- 
ing under l i i~u have had possession eyer siuc.; that said Led- 
hetter is dead, and the defendants are his children and hcirs at  
law. T h e  tlefkndaat~, therefore, ask that the plaintiff Ile declared 
a trustee for their l)erlefit, :~ntl that  I ) ?  be ordered to make them 
:I. title to t l ~ c  l a d .  

r 7 l l l e  plaintiF, replyi~lg, dcnietl ( m a 1 1  of the allegations set up  
a 1011s. i n  the couuterclaim, and pleaded thc st:~tutc of limit t' 

Much evidence was ofFcred on cach sidc :IS to the questiou 
whether there was suc.11 :in :rgreenlent a.; that alleged i n  the couu- 
terclaim, ant1 vhetller Jack Lcdbettcr llad puid the purcl~ase 
money for tllc ] : i d .  

I t  was in evidence 011 the p r t  of the defcndants that Ledbet- 
ter died oil thc 9th of' January, 1873; that Ile built a h o u ~ e  on 
the land, antl lived there about a year before he died, antl his 
widow and chiltlren lived tllere until she died, a d  the defen- 
dants, the childreu,havc coutinrletl to live there ever since; that  
the tlefendant Faunie Black also lived there a nhile with the 
widow, but had moved away. 

I t  was agreed that the deed from Walter F. Leal; was made 
to tllc plaintiff; and that the defendants Ella Tiller (wife of 
Lewis Tiller) nut1 T l ~ m ~ a s  and Allen Ledbetter were the chil- 
dren of Jack Ledbetter, tlece:~setl ; and there was evidence that 
they were all minors at  the con1mencement of this action. 

r 7 l h e  following issues were submitted to tlie jury:  
I .  Did the plaintiff agree to buy thc land for Jack Ledbetter? 

Yes. 
2. Did Jacli Ledbctter pay the p r c l m e  money for thc laud? 

Yes. 



OCTOBER TERM, 1883. 425 

3.  I s  the tlefentlants' claim lrarred by t l ~ c  statute of limito- 
tious? No. 

4. What  damagc, if any, has thc plaintiff sustained by ma- 
son of defendants' unlawfully withholding po.ssession? 

I t  was admitted by plaintiff's counsel that the jury should 
find in the afirmative ill rcspouse to the first and second issues, 
arld they were instructed by the court that they should so find. 

Plaintiff's conasel insisted that defendants' claim was barred by 
the  statute of limitations, u ~ ~ t l c r  the provisions of sub-division 9 
o f  section 34 of the Codc of Civil Procedure, :lnd requested the 
court to charge the jnry that if they belicved the evidence, the 
plaintiff was entitled to recover; a d  further, that if Jack Led- 
better in his l ifet ime Ilad notice that t l ~ c  deed was made to 
plainti6 and plaintiff refnsetl to co1:vey to him, the defendants' 
claim was barred by tlic statute. 

H i s  Honor declined so to instruct thc jury, h ~ l t  charged them 
that  upon the evidence the defendant,' claim was not barred, and 
tha t  they shonlrl find in the negative in response to the third 
issue. The plaintiff excepted. Thc jury responded as above 
indicated. Judgment for defendants; appeal hy plaintiff. 

3lessrs. EirtnL iMcNeill and J. D. Slznw, for plaintiff'. 
Hestst-s. Bwzccll, Walkel* R. Tilleft, for defendan ts. 

ASHE, J. Thc  only question raised by the pleadings is whether 
the  counterclaim set up by thcdefendants was barred by the sta- 
tute of limitations. The plaintiff insists that i t  is burred by the 
Code of Civil Procedure, $34, sub-see. 9, which bars netions 
after thrce years, and as originally ell:icted, reads: 

"An action for relief on the grouncl of fraud, i n  cascs which 
heretofore were solely cognizable by courts of equity, thc cause 
of action in such cases 11ot to be decrned to have accrued nntil 
the  cliscovel-y by the aggrieved party of thc facts constituting 
fraud." 
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This  act was amended by the act of 1879, ell. 251, by insert- 
ing after the word " fraud," wherever it occars, the words "or 
n~istake." 

So that, prior to the act of 1879, there mas no statutory bar of 
three ycars to an action for relief on the ground of mistake. 

I n  relying upon this enactment, the p la in t i r  sets up a discred- 
itable defence. H e  says to the defendants, "I kriow I purchased 
this land as your father's agent, and that he paid the purchasc 
money, and I ought to he borlnd in conscience to make you a 
tleed for it, but I cornmittcd a frand on you by taking the tleed 
to myself, and I now avail myself of that fraud to defeat your 
claim ." 

The statute of limitations mas mainly intended to supprcss 
fraud, by prevet~ting fraudulent and unjust claims from b e i ~ ~ g  
asserted :~f ter  a long lapse of time. I t  ought not, therefore, to 
be so construed as to become an instrriment to encourage fraucl, 
if i t  admits of ally other reasonable interpretation. Angel on 
Linlitations, 51 86. The  like spirit should govern the construc- 
tion of the facts and circu~nsta~ices of a transaction 50 as to take 
i t  out of the operation of the statute, where gross injustice would 
be worked by it5 application. 

Viewing the fact, of this c . w  in that light, \re do not think 
tiiestatnte of'lirnitations, relied on by the plaintiff, can avail him. 

The defendants, in the statement of the f x t s  of their counter- 
claim, clo not charge thc plaintiff with fraud in taking tllc deed 
io his name. They allege that it war agreed, either that the  
deed should be nlade to the plaintiff autl the land 1)y him con- 
veyed to Ledbetter, or that the deed should be ~natlc directly to 
Ledbetter. And on the trial, one Sandy Leal;, introduced as :I 

witness by the defendants, testified "that the plaintiff told wit- 
new that Jack Ledbetter folmished Ilim tile money to buy the  
land, and old rnau Walter Leak n~ade  thc tleed wrong, and that 
they were to meet to exchange the deeds." So that nhatever 
purpose the plaintitf'may havc entertained subwquently to de- 
fraud the defeidmts,  the evidence tends to establisll the fact that 
there waq no fraud prncticed by the plaintiff'in the esecutiol~ of 
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the tieecl, but that i t  mas esecutctl l y  the vendor through a mis- 
take (which was natural enough, ns the money was handed to 
him by the plaintiff); whereas the section of the Code of Civil 
Procedure upon which the plaintiff relies for barring the defeu- 
dants' claim, as originally p s e t l ,  only applied to an action for 
relief on the ground of frund ; ant1 :is there mas no ff:iud alleged 
in tl;is case, hut only 3 ~nistalie, the enactment has n o  application. 
Kor in its an~enrletl form, :is enacted by the act of 1879, did it 
have any application, for Jack Lcdbetter died in 1873, before 
the act of 1879 rw~s passed. Nor did i t  apply to the defendants 
after the amentlnwnt in 1879, for the reason that the defendants 
who were the heirs-at-law of Jack Lcdhetter at  that time, were 
all nlinors, under the tlisal~ility of infancy, and coniinued to be 
so until the co~nmenccment of this action. 

But aside from that \:iew of the question, and conceding that  
this was a constructive trust, which codd only he enforced under 
the former pmcticc, by a conrt of equity, and that the deed was 
o1)tiainetl Ily fraud, it does not follow that  the defendants are bar- 
red by tltc statutcx. Jack Letllwtter took possession of the land 
soon after the purchase by the plaintiff as his agent, and he and 
his I~eirs, thc defendants, 11:1ve held the peaceable possession of it 
ever since; and in Stith v,  AIcICce, 57 N. C., 359, Mr. Justice 
RUFFIK, speaking for thc court, said, "that one may preclude 
llinlself hy his laches from asserting a right which otherwise :L 
conrt would Ilell) him to enforce, there arc aI~uudant authorities 
to show; but to do so i n  any case, there ~ u u s t  be somet l~i~lg  on 
his part which lriolts like an nbandonrnent of the right, or an 
:~cquiescence in its er~joyu~ent another, inconsistent with his 
own clai~n or demand, and accordingly we have searched in vain 
for a single instancc in which the conrt has withheld its aid in 
tile enforcement of an equity, on the of thc lapse of time, 
wlwn the party seeking it has himself been i n  the continued pos- 
session of the estate to which that equity was an incident." 

W e  arc of opinion thore is no error in the judg~nent  of tllc 
superior c.ou~-t. I t  must therefore be affirmed. 

No  error. df i rmet l .  
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1. \Vhere a script has k e n  proved by tile esecntor ivitlroiit cit:ltio~i or lroticc 
to those intereskd ' i t~ the decedent's estate, tiley :ire entitled to lr:L<c ;Ire 
probate set aside, t i n d ,  to an order for repro1)onnding the will, i f  applied 
for witliin a reasvnnl~le tirne after notice of tile former probate, to tlie end 
that its validity nloy be inqi~irell into;  anxi  under the present stntilte, the 

2. T h e  law relatinq to the rlrethod of lirocedilre in entering n cucccit, m d  the 
decisions bearing t l p n  the clue-tion, co~urnented on by SXITH, C. J. 

( A ~ m s l r o i i g  v.  bake^, 9 Ired., 109 ; L I I c l - o ~ ~ t o ? ~  v. Bobexon, Ib., 236; X m s  v. V i n -  
celb, 2 Car. L. It., 414; J&qs r. Aloton, l b . ,  364 ; Erdston v. Tevuil,, 1 Dev. 
& Bat., 482; Ethei,iclge v. Co~pi -cw,  3 Jones, 14 ;  Syine r. Broughton ,  SG X. 
C., 153; I i i n g  v. Ilivsry, 71  K. C., 407, cited and approved). 

MOTIOS to set aside t11c probate of a will, heart1 a t  Spr ing  
T e r m ,  1882, of SORTHA~TON Superior Cor~r i ,  befolc Zemctt J. 

The court  re fu~e t l  t h e  ~liotion, and thc  clcfendanti al)pedctl.  

SMITH, C. J. T h c  receipt, in form o f  arid p u ~ p o r t i n g  to he 
the  will  of S a n ~ u e l  Calvei t ,  on t h e  2d (lay of F e t ~ r o a r y ,  1382, 
was produced before t h e  probate jridge hy the  esccutor, TI-. IT. 
Hughes ,  a n d  proved without  citation or  notice to tlie heir\-at-law 
o r  n e x t  of kin of the deceased, and Icttcr? te,tan~entary isaued. 
On t h e  4 th  day of' thc  n e s t  moilth t o o  of his cllilclrei~, (Mar- 
giana 31. Rnndolph 311d Elizn C. Barrow) appeared in saitl court 
and entered their enreat to  t h e  probate, and gave h o ~ d  :is re- 
quired by law to  secure t h c  costs incurred, in case of their fail- 
ure  to  prosecute their suit with effect. 

T h e  prohate jutlgc thereupon issued his order to  the  executor 
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to suspend ail  f 'ur t l~ei  ;~roce~cl ings,  except for the collcctioi~ of 
debts t ~ d  flic l ~ r e m v a t i o l l  tji' tile cstat~1, until  th[: iSsue can Ile 
tlecitletl. 

A f t e r  service of' 11 co1)y of' t,!iis nia~ltlate, tllc cseciltor gave 
notice tt; the  carentors of' l ik  i:ltcntictl applicntioi~, n1ic1 on t l ~ e  
00t11 (lay of tile same 111ontI1 111ove(l tile probate jutlge t t ~  dis111is.j 
tile procecdiug L I ~ O I ~  \v!1ic11 the ~ ~ i a n c l : ~ t e  issned to I ! i~ l l  was I)ased, 
on tlle grouucl that  it  ~ 3 s  iiot ~ ) : I s c ~  11po1i a n y  h c t s  set fort11 in 
:1 [letition supportc:l 1):; :rfiiti:isit o r  oi11i.rwi.w) :1:1(1 for tile f ~ ~ r -  
ther  reusoil that  u o  h c t s  are  set out in tllc n ~ a n d a t c  or cii::tioil to 

raise all issue :IS t o  iI!c v:~litl csecnt io~i  of the  script. 'd'iiiu 
motion was cl(:~iietl, a:itl on appeal renewed, anti tlecicd i i i  tile 
~ u p c r i o r  court by t!~c jndgc, the ilevisei~s u11itil;g wit11 tiic cscc- 
litor af ter  hccorniilg l)nrtieit ant1 f r o n  t i ~ i s  rnl ing the :!ppea! 
brings t h e  caqc to this court fiir ~m- is iou .  

r 7 

I h e  oilly iilquiry to whic l~  .ire a re  rcqrieated to respontl i~ ' to  
the  regularity autl legal sufi?ciency of' the  inetl~ocl of proccctling 
acloptei: to  obtuiil :1 repropunncling of t h e  i n s t r i ~ m e i ~ t ,  to  the  
entl tlmt a n  i-sue may i ~ c  1xi~sec1 aurl submit ted to the j u r y  i n  
rcxgnrtl to  its validity. 

U n d e r  t h e  former practice, n 1)ctition contaillet1 a verified 
statenlent of  the facts upon wl~icl i  appl icat io~i  was l l ~ a d c  in tile 
c o ~ ~ ~ i t y  court (ill n-liicli the j r~risdict ioi~ was vestetl) for  all order 
~ c t t i n g  asitlc tile ere-jmi.te lwob:~te a l ~ l  directing tile instrument 
to he agtlitl of5iretl for ~ ~ r o b n t c ,  in  order  t h a t  tlle contestants 
miglit  haye nli opportnnity of  bcing l~cart l  in  opposition; and i t  
s l ~ o u l d  I)c modc to appear, in t l ~ e  language of Chief-Justice 
RCFFIX, delivering the opinion in  d i . ~ ~ ~ ~ t , + o ~ ~ ~  v. Bnkei., 9 Ired. ,  
109, that, " by :~l lowing it ( the probate) to  stand, it  ~ ~ o u l t l  be ;t 

prejudice to 1)ersons n-110 would succeed to tile property i f  there 
were n o  will, and v h o  can s l ~ o w  t h a t  there is n o  will, if allowed 
the  opportuni ty?" and  that this is " t h e  sole foondation for 
recalling a probate." T h e  same judge  cleclares again, in  i?lcil.'or- 
t o n  v. Robeson, 16.) 256, that  such a n  application " m u s t  rest on 
nlerits," a n d  that  L ' i t  cannot be granted unless i t  be shown that  
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the former proceeding resulted wrong, and that the interest of 
these persous (not parties to the former proceedings) was not 
duly defended hy those wllo uudertool; it," and were parties. 
,?loss v. lGlcent, 2 Car. Law Rep., 414 ; Jefreys v. Alstoji, Ibir?., 
634. Y e t  the authorities as uncquivoc.ally assert the right of 
persons interested i n  a decctlent's estate, when the mill has been 
proved withont citation or notice to any of t1lern;to require a 
recall of thc probate and all order for repropounding the script, 
unless lost by laches and nnrea~onable delay in its enforcement. 

Discrlssing the t n o  nietl~otis of proving thc instrument, an 
early writer on the subject s a p  : " T h e  difference of form 
worlicth thit  diversity of effect, nanlcly, that the executor of thc 
will, proved in thc absence of tl~osc who Ilnse interest, may be 
compelled to prove tlie same again iu dne form of law." Sttinb. 
on Will\, 449. To the same effect is the law laid down l)y other 
authors. 1 \ l ' i l l ia~n~, Es~h., 193; LoveZcrct, V. Jlill=q) 23 La\\, 
Lib., 400. 

I n  Bell v. Armstrong, 2 En .  Eccl. Rep., 139, Sir  J O H ~  
XICEIOLS decIares that "the nes t  of kin, crs such merely, are en- 
titled to call fbr proof per  festcs of m y  tlecedent'~ nil1 of com- 
mon ~ight." 

T h e  same principle is announced hy DAKIEL, J., delivering 
the opinion of the court ill Ralston 1. TeIjXr., I Dev. & Bat., 
482, and by PEARSON, J., in the later case of Etheridge v. Cor- 
pwu7, 3 Jones, 14, rvhewin the matter is elaborately examined, 
md from the opinion in xv11icl1 case we quote: 

"As a matter of common jostice," he remarks that " n o  one 
should be drprivcd of hi5 rights without an  opportnuity of' 

being i~eard. Hence no order, sentence or  decree made cz-park 
is conclusive, and a11 persons afectcd 1): it are entitled, of conz- 
nzon right, to have it set aside." 

-4gaiu, "the next of Bin are entitled, of common right, to have 
such probate ~ e t  aside, so ns to give them an opportunity of con- 
testing its validity, and having a probate per tesfes, or by the 
verdict of a jury. The 1.ight of the next of kin may be acted 
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y o n  a t  any time, unless it be forfeited, which map be done in  t?r;o 
ways, i. e., by ncquiescence or by unreasonable delay nfter notice of 
the former probate." 

After pointing out the distinction between a probate rvholly 
a-purte, and a probate when some of the next of kin, but not 
d l ,  have been cited, in reference to the right of such as were 
omitted, he proceeds as follo~vs: " I t  would seem, therefore, to 
result that, upon its being made to appear that the appli- 
cants are interested in the estate, if the will is not established, 
and thc probate has been withoct noticc to any one, they are 
entitled to a trial of the issue of thc validity of' the script, with- 
out showing the gr07~nds on which it is impeached, unless thc right 
has been lost by laches and delay." 

Without undertaking to reconcile the rulings in the earlier 
and later cases rcferretl to, or to lay down the rule of practice to 
be observed in the assertion and enforcement of this right in tllc 
next of kin, it is su&cient to say, that the caveators seem to have 
strictly observed thc requirclnents of the statutory enactments 
now i n  force, and regulating t l ~ e  nlcthod of procedure. "At  
the time of application for thc probatc of nu? will, or ut an!, 
time thereafter, a5 presccribetl by law, any person entitled under 
such will, or interested in the estate, niay appear in person or by 
attorney, before the probatc court, and enter a caveat to the pro- 
bate of such will." C. C. P., $446. The next section declares 
that upon the giving bond with sufficient surety in a prescribed 
sum to cover the costs, if they shall be adjudged to pay such, 
"the probate judge shall transfe~, the cause to tbc superior court 
for trial," and it is directed that citation issue to all parties in 
interest in thc state, and publication made for such as are non- 
resident, "to appear at  the term of the superior court to which 
the proceeding is transferred, and to nlalre themselves proper 
parties to the said proceeding if they choose." 

Section 448 directs the issuing of the order, as was done in 
this case, to the executor restraining him from further action, 
except to preserve the estate and collect debts until the issue is 
determined. 
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The  carentors: have done everything that the law requires to  
enable them to bring thc script to a contcst, and malie opposition 
to its probate. 

I t  is not controverted tliat the caveators arc the children of 
the decedent, and entitled to share in his estate, if Ile (lied intes- 
tate; and their relationsl~ip, \\hen no negligence or unreasonable 
delay in entering the caveat can be imported, seen15 to be the 
o111p matter open to dispute, and to be preliminarily dispowd of, 
when the application is made to thc probate court. The exer- 
cise of thi.; diligence may he inrolvcd in the qualifying \vords, 
"as prescribed by lam," n l ~ i c h  follotv those conferring the right 
to enter the caveat, "at any tirnc" after the e.7-pnrte probate. It 
is noticeable that the executor is not divcstcd of all his representa- 
tive power?; nor is the first probate vacated absolutely, ~vlica the 
iwue touching the will is made u p  to be tried; nor is there a 
necessity, meanwhile, for the appointment of an administrator, 
pendente lite. The functions of the executor are suspended only 
until the ccntroversy is ended, and he still is rcynirecl to take 
care of the estate in his hands, and may proceed in the collec- 
tion of debts due the deceased. Syme v. Rroughton, 86 K. C., 
153. This confiruis the constrnctioll of the statute, which 
authorizes the entry of the caveat, without the formal allegatiol~s 
alld proof necessary under t h e  former practice. 

W e  therefore uphold the ruling of the court and affirm the  
judgment. 

Pursuing the course adopted in King v. Kinsey, 71 K. C., 407, 
this will bc certifier1 to t11c superior court and a procedendo 
ordered to be there issued to the proloate court, directing the  
issue to be ~nadc  u p  and tranwlittetl for trial to the superior 
court. 

PER CURIAK Judgment accordingly. 



SMITH, C. *J. The piailitif& c1ai11i titic to the h u ( i  sough t  to 

be recovered iu  tile iu i t ,  nuder a claim i i ~  tilt script nilich it1 
form p t~rpor ta  to bc, a n d  they allege is, t : i ~  ni l1  of David  Dal- 
ton, t h e  foriner owner, e~ecu tcc l  in l i a r c ! ~ ,  1842, where i :~  t!le 
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land is devised to his son, Don Fertliiiaud Dalton, for life, with 
rcmainiler in fee to his chilclrco, who, with the hnsbantls of such 
as are married, are plaintiffs in the cause. Two of them of ten- 
der age were living a t  their grandfather's death, in 1847, and 
the others have bcen I)orn since. 

Soon after tlie death of the alleged testator, the script was pro- 
ponnded for probate in the connty court of Stokes by Christina 
Dalton, the widow and executrix, antl four of the children and 
devisees, and a cncent was entered thereto by the said Don Fer- 
dinand and two other of the sone, also devisees. 

Thereupon, an issue of devisnvit vel non was drawn up and the 
cause entered on the Socket for a jury trial. TVhile so pencling, 
a c~lnpromise was arranged anlong the contesting parties, 
whereby it; W:IS agreed that a verdict should be e n t e r d  fincling 
tlic script not to be the will of thc deceased, and tlic verdict mas 
so recorded vithout the introduc~tion and examination of a. 

witness. 
Don Ferdinand, the life tenant, died iu 1877, antl iu Novem- 

ber of the same year the sunlmons in this action was sued out. 
T h e  defendants derive title from some of the  heirs-at-law of 

the deceased, to whom, in the partition of the lands among  then^, 
that now i n  dispute mas allotted and assigned in severalty. 

Upon the tri:rl, the plaintiffs offered the script i n  evidence, 
and proposed to 1)rove its due execution by the deceased. The  
defendants objected to the aclmission of thc writing and the tes- 
timony in its support upon two grounds: 

1. F o r  that i t  had never been admitted to probatc in the 
proper court; and 

2 .  F o r  that, when offered in the conrt having jurisdiction, i t  
llad been rejected, and the seatencc re~uained unrecalled and in 
full force. 

'fhc objections were overrulctl 2nd tile defendants excepted. 
T h e  plaintif& tl~ereupon proceeded to shorn the death of both 

subscribing wituesses, and to prove the genniueness of their 
respective signatures, as also thnt of the deceased, at the foot of 
the instrnment. 
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Upon this proof, after objectio~~ ntarlc and overrolctl, the 
plaintiffs' counsel were permitted to read the script to t l ~ e  jrtry, 
and to this tile tlefendants except. 

This brief ~ t a t e n ~ e n t  is saEcieot to present the only question 
in our view needful to bc considered i n  passing upon t l ~ c  appeal. 
Was i t  conlpetent, upon the trial, to set up and establisli the legal 
efficacy of the instrnnlent as a mr~niiuent of  title with a11 unre- 
versed judgment against i t  in the probate corlrt? 

i\l nclt an(l earnest cl iscussion was i~idulgetl i l l  the Ilearing 
before ns rlpoll thc point \vhetlier, since the act of 1777, 111aliing 
proioatcs of wills in the co~lnty court sufficient tesiirno~ly for the 
devisc of real estate, atid copics ccrtifittl from the oficc admissi- 
blc evidence, :ind t h e  act of' 1784, requiring such probate and 
the submission of issr~es to the jury in contested cases, ~t ' wns 
adn~issil)le, in :iccordauec \\.it11 the English p c t i c e ,  to  nlalic 
such proof in support of title i n  an actiou to rccovcr the pos- 
session of devised Ia~ttI. 

Although in several cmcs i t  is said this can be done (as in 
Ric lmond  v. Collins, 4 Dev., 330, by RUFFIX, C. J.; and in 
Molyan. v. Bcsa, 3 Ired., 233, by GASTOX, J .  ; and in Gash r. 
.Johnson, G Ired., 259, by DAXIZL, J.), pet 110 case was referred 
to, and \re l ~ a v c  f'jnn<l nonc in \vhicl~ stlcll evidence \\,as in fact 
received in an :tctiou for rccovcring the possession of land. 
The convenience of 1i:iving the validity of a will disposing of 
property of either kind tlcter~l~inetl in  a siiiglc conclusive trial, 
instead of 1)eing contested in every c:~sc wllen the title to 
any land tlevisetl ~ ~ n r l r r  i t  is controverted, must have snggestetl 
the legislation to which reference has been ~uatlc, as well as the 
successive enactments that place clevises of real estate and be- 
quests of personalty up011 the s:ime footing, and rcqr~ire t l ~ c  
same formalities in the testanlentary disposition of either. Acts 
1840-41, ch. 62 ; Acts 181G-47, ch. 5 1 ;  Rev. Code, ell. 11 9, 52. 

Bu t  whatever donlot may have 1)een entertained as to the pur- 
POSC and scope of the act of 1783, as found in thc Revised Sta- 
tutes, ch. 122, $9, it is put  aside by the clear and unambiguou5 
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t e rn~s  in which its aulentirtl i'or~n :tppcnl~s in tlic Rcvisctl Code, 
m, 920. 

"1% udl shctll bc @ec.tiinl to ptrss 7,tnl o l e  p c r m ~ z t r l  esttrte i ixkss  
it shall have been tlzily 1 ~ 0 r e d  trliozcrd it1 t l ~ c  pi-obtrtc cozwt; 
ant1 the 1)robate of a will tleviiing rc11 cstdte si~nll be cwc~lasive 
as to the esecntion thtwof a$r:li~~st the 11cit.s and devisees of t l ~ e  
testator, wlm~evcr  the probxte thereof; rlntlcr t!le like cireuw- 
stances, would be eo~ ic l~s ive  a p i ~ i s t  th0 next of  i i i 1 1  anil Icgatecs 
of the testator." 

Elad there ncvcr !hen n propountlir~g of the wil! :~nd  no 
sentence against it, the proof' of it i i i  :1 col!:itei.nl proceeding 
would give it no efEcacy in conveying land, sirlcc the proliatc in 
the proper court is an indispcnsablc prercqili.sitc to  its validity :IS 

3 devise, a5 is requirctl the registrntion of n deed in ortler to its 
operation as :1 conveyance. I t  as u11avoitl:tb;y folio\\-5 tLat :I 

sentence trgnii~st the script i n  a proecctling f'ur probnte is cqmllp 
co~iclrisive ngainst it whilc it remains ~~nrecdie t l .  

B:it it  is arguetl for the al)pc.llces that tl~c:~mentletl enactmc~~t ,  
:is [)art of the Revised Cotlc, (lit1 not go into efTe(3cc.t r111til the first 
clay of January, lS55, after t l ~ e  cscctltio!~ of the n~il l  and the 
tleath of the makcr, :ln:i to give i t  this rctroactivc operation 
would be an impairn~ent of' vested rights. 

The  nrgun~ent cannot 1-E nlaintained. Since that date 311 wills, 
whenever the testator may have died, nlr~st 1.w atlnlitted to pro- 
hate u~lder  the directions of the :let, wit11 thc conclusive come- 
quences of t ! ~ e  sctitenee pronounced in tlic court ]laving jurisdic- 
tiou. The change consist5 in the sul~stitution of n single trial, 
whcrein all intcreste~l nntler or against the initrument may he 
I~eard, tbc acljr~dicatioi~ in which, while i t  itancls, dcte~wines tllc 
question of the execution and validity of the script, i n  place of' 
a l l o w i ~ ~ g  the issue to be raised :md contested in every a c t i o ~ ~  
which a devisee may bring for the recovery of devised land. I t  
deprives 110 one of a right nor interferes with its enforcetn~nt as 
effectually as before. The  will must be establiilled under the 
English rule by one deriving title through i t  i n  an ejectment- 



T h e  tesa to r  devised 1;lnli ant1 beqt~e;itheti personal property to his wife, "if 
s l ~ e  renlains a wiilo~v, anti if slie ~nar r i c r  she is only to linvc a cl~ilti's part" ; 
and in :I ~obse:~iieiit  c1ni:se s i r s :  " I  do nnthorize my wife with ant l~ori ty  
and power that, a t  her  tientl~, to cliride this property a ~ n o l ~ g  our  c l d d r e n  
3s she sees p r o p " ;  Hdcl, that the widow takes n fee-sirrlple estate in  the 
Innd. T h e  coiitii~gent limitation in case of llcr marriage is referable only 
to the personal 11ropertX. 

~ille~:anc;c~r v. ~ i ~ n n i ~ ~ ~ h n i ~ ~ ,  3 Ireil., 130, cited, distingrlished and approved). 
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EJECTMEXT tried at  Fall  Term, 1882, of RUTI-IERFORD S u p -  
rior Court, before Gmces, J. 

The question involved in this case is, mhethcr a fee-simple or 
:III estate for life was conseyed by the will of George Painter to 
his wife, Rebecca. The  c o ~ ~ r t  below llcld that i t  co!~veyed a fee- 
sir:~ple. There wss jutlgme~lt accordingly, ant1 the d~fendan t  
appe:~lctl. The  facts upon whicll the decision of this court is 
basetl a1.e sufficiently set wit in its ol)inion. 

SMITH, C. J. I t  is conceded that, by virtue of the sale under 
execution againit Rebccca Painter and the sl~eriff's deed, the 
plaintiff acquired either an estate in fee or for ller life in an 
r~ndivided moiety of the land describecl in his conlplaint; and 
that thc duration of the estate tliu., transferred depends upon 
the construction of a devise in the will of her husband, George 
Painter. 

The will, executed in August, 1829, after several non~inal 
bequests to numerou.: cliildrcn, contains the following clause: 

"I also give my  dearly beloved wife one 1111adred and seventy 
acres of l m d  where I now live, and my mill and my machine; 
and 1 also give my wife, Rebecca Harris Painter, two negroes, a 
Roy called Major, alid a girl called Chaney, and Chancy's increase; 
and my horse, beast and all my cattle, and my hoiiscl~old fnrni- 
tare, and my worliing tools, a d  all my farming instruments; 
and a11 that I possess in this world beside the al~ove stated, if 
she a widow; and if she marries she is only to hare  a 
child's part." 

Proceeding then to make a snlall intermediate bequest, and to 
nominate his executor, the testator adds: "And I do autllorize 
my wife, Rebecca, with authority and power, that at  her death, 
to  divide this property among our children as she sees proper.'" 

If this last recited clarlse is to be construed as e n ~ l m c i n g  the 
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land as well as the personal property previously given to the 
wife, and to operate upon the devised estate so as to restrict its 
duration to tllc term of her life, with a power of disposiug of' 
the reniaiuder among the children, the plaintiff's title hec:ime 
extinct upon her death, soon after t l ~ c  suit wtls h g u n ,  and hc 
fails in thc action; but if :In estate i n  fee veitetl, Ilc is entitled 
to a moiety of' the land. 

T h e  legal eff'ect of this provision is, therefiwc, the only matter 
in controversy presented in the appeal. 

The act of 1784 construes every devise of' real cst:~te macle in 
gerleral terms a devise of an estate in fee-simple, un1e.s the 
intent to convey an inferior estate shall appear by express words, 
or be plainly inlplicd i n  the mill. THE CODI:, 52180. 

I n  support of the conitrnction tha t  the intent to limit thc 
estate is sho\v~i, or necessarily implied, i n  conferring autllority 
upon the devisec to  dividc thc property, a d  in thc n~antlatory 
direction for the division and apportionment among the children, 
according to her judgment, \vc are referred in the I~rief of'defen- 
dant7s counsrl to Alemander v. C'imningl~am, 5 Ireil., 430, a. 
decisive of the question. 

Upon an esanlination of the will so interpreted i n  that case, 
its provisions will be fonncl essentially different from those con- 
tained in the mill we arc now to interpret. Tile intention of' 
thc  testator, iu that case, to collvey a life estate only, nns rnani- 
fest i n  t11c language employed to express i t .  H i s  word5 arc 
these: I do hereby will to rny son, IiIoscs W. Alexander, all 
my estate, real ant1 personal, for llis own use and l)encfit, ant1 
then to bc divided of and distributed nmoqst  his clzilclre~~, a- 11c 
may think proper-that is to say, my land to bet~spd by  him c r u d  the 
projits thereof to be to Izim, but the ?and to be by hi118 tliziided trod (1;s- 

tributed among h i s  children." It is ])lain the testator nlcant t o  

give the devisee but an estate for Iifc, that is, that he shonlti c 

the use and enjoy the projts arising from his po\sessio~i, u I~ i l t ,  
the h n d  was itself to go to thc c.hildrcn, betnee;] whort~ 11v 11:rti 
power to distribute it only. Tltc rise and profits :Ire cli<tin- 
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guishcd frorii the cstnte, ant1 wl~ilc the f'wmer nre to be c,njoyetl 
l)y tlle deviser, tlic 1:lttcr is to ictus t o  tlie clliltiren, r~nder n 

poww of appoi~ltnicnt rescrved to their h ther .  111 the opinion, 
the Chief-Jc~sticc adverts to thc pl~raxwlogy emplovetl, in tllat 
tlre testator doc: not s ly  that tile son mtry dispose of the residae 
of' the cstnte n f t c ~  his own el1.joymcnt, but " mereiy that Ire 
shall t l izj ir lc aud  ( l i ~ t r i b ~ i f ~  them ainong his ci~ildre~i.))  Fo sucl~  
mnnclatory wonis nrc fo11nd in our caw, and 116 r c s i d ~ ~ ~ r p  i ~ ~ t e r -  
c8st is secrired to tlle c.iriltlrei~, but the 1:owcr is given to be cser- 
cised at  the clisc~etion of the wife, wit l~out control, for a disposal 
at  her deat l~  :Ilnorig tlic children, if any, as she may see proper. 

I t  call searccly l)c stipl)osctl tlrnt :I linritatioll over was intended 
of property wi~icl), I I I I ~ S ~  of it, it '  i ~ o t  all; must 11:lve been de- 
stroyed and worn o u t  (111ri11~ the III:III!. ycwrs tit' the wife's srlr- 
vivorship, : ~ n d  wliicl~ I I I [ K ~  I!aw bwn, i n  thc cotiten~plation of 
the tesintor, un!c+ :IS to :wc.l1 tls s110111~1 ~.e~ilaili, : i d  tllis lie 
places at  her tli~pos:rl, wi t l ~  no obligxtory ~ q u i r c m e n t s  i~llposed 
upon l ~ c r  to  innlie airy clisl~osition. TLc devise is not, therefore, 
cut down to :t less citatc 11). tile s:~l)sccu;rlel~t \rortls. 

B r ~ t  if i t  \rel.e othcrwisc, and tile subseqrlcl~t words hnvc the 
force attributed to thein, we (lo not tlii~lli, fi-on1 the contest, that 
the testator intended to :rpply t l~cm,  as :t qnalification, to the 
devise of' tile !and, lilit 1 0  :he pe r~o~ i :~ l ty  only, ~vlricli might 
remaill at his wife's dcatlr. 

r 7 l h i s  p:trt of his property, :IS sepalxte from the land, was 
nianifestly i11 his 11iii1(1 WIICII lie I I I X ! ~  tlie cont i~~gent  limitation 
in case of his wife's nlnrriage, 114' n-11icI1 she was the11 "only to 
have a child's j):~rt," followil~g thc 1:lnguab.e of the statute in 
distributing an intestate's personal cstntc, to-wit : " If tlierc are 
morc than  two children, tlieil such witlow shall share equally 
with :dl tlre cl~iltlren, she being cntitlctl to :t child's part." THE 
CODE, $1 478 (2). 

1 1 1  like mailner tile autl~ority is givcn ill the final clnlise to 
divide among tlic cl~iltlrc~i '' this l)t-o1io3fy "--that is, the property 
already scpnmtctl i l l  tl:c tc,at:rtor's mint1 is to he equally divided 
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between m o t l ~ e r  and c4~ildren in the  event of  licr marriage, and  
distributable ainonx them, according to h e r  judgluent, if she 
remains n widow up  to her dca t l~ .  

T h i s  construction l w t  effectuates the  dispositive purpows of  
t h e  testator, ant1 is t h o  I,roper rendering of t h o  terms in whic l~  
they i r e  expre-etl. 

We,  tllerefhrc, concur ill thc rul ing of' the court, : l i d  affirm 
t h e  judgment .  
9 0  error. dff i rn~ct l .  

ASTJJOSY .DAVIS, Ex'r, v. XICI-I.iRU K I X G  

Where,  uprm the f:we of tho writing itself, :L (1~1ib t  arises as to whether i t  was 
inteuded to he :L will, par01 testirriony is adliiissible to esplain the meaning 
of the sirpposed testator. T h e  writing off'ered in this case, as operating a 
revocation of the will  of the testator, contairis none of the elenients of :L 

tes tnt i ienk~~y palws, and hence cannot be helped by evidence cdiumd(~. 

(Cluyfon v. Lii'erinan, 7 Ired., 02, cited and 3pprovcd). 

ISSUE deuisnvit cel ~ o a  tried a t  F u l l  T e r m ,  1883 ,  of LESOITL 
Sup,erior Cuurt,  hcfore Pldijx, J. 

T!le execntion of  t l ~ e  allcged will ant1 codicil, and the  testa- 
mentary capacity of t h c  :~llcgccl testator, E i c l x ~ r d  \V. K i n g ,  were 
proved on tlle t r ia l ;  and thcleupon the  t l c f b ~ ~ d a n t  caveator, fo r  
t h e  purpose of  illowing tha t  there hat1 been :I revoration, o fc rcd  
in evidence, a i  :I tcitanlenttlry paper, wrt:lin proc~etli11q5 had bc- 
fore t h e  clerk of the  superior court, to-\\ it : 

: 'The petition of Eicllartl W. K i n g ,  M a r y  E. Taylor  and  
Richard  Taylor ,  rc~pe(~tf111ly ihowcth un to  your  worsliip, t h a t  
your  petitioner5 ~ ~ , s i t l e  in thc  said cvrlnty of Lenoir ;  tha t  the 
petitioner, Richart1 Taylor, mns Lorn on tllc 1 7 t h  (lay of .Jan- 
uary, 186.1; tha t  your pctitioncr, M a r y  E. 'I':lyIor, i i  thc. mother, 
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aud your petitioner, Richard TV. Icing, is the putative father of 
said Richard Taylor, who was begotten and born out of lawful 
wedlock; that the said Richard W. King was unmarried at  the 
time of the birth of the said Eichard Taylor; that both of said 
parents are living, and the said Richard Taylor has no estate, and 
resides with his mother, Mary E. Taylor; that the said Richard 
W. King desires and intends to adopt the said Richard Taylor 
for his, the said Richard Taylor's life, to which adoption the 
said Mary E. Taylor hereby assents, as is significd hy her sigoiog 
and hecon~ing a party of record to this procecdiug, and also de- 
sires that said Richard Taylor may be declared his legitimate 
child in pursuance of sections 7 and 8, of' chapter (3, of Battle's 
Revisal. Your petitioners further show, that the said Richard 
Taylor desires to change his name from Richard Taylor to 
Riellard King. 

"Wherefore, your petitioners pray your worship to sanction 
and allow such adoption, by au order granting letters of adoption, 
and to decree that the name of the said Richard Taylor may be 
changed to Kichard King, and that they may have such other 
relief as the case requires; and also to declare the said Richard 
Taylorithe legitimate child of the said Richard W. Icing." 
(Signed by Richard W. King, Mary E. Taylor, Richard Taylor 
and also the attorney of the petitioners, and verified by Richard 
W. Kiug). 

Thereupon, the following decree was made: ( 'Upon reading 
the foregoing petition and affidavit, the court dot11 declare that 
the fi~cts set forth in said petition are trnc, and it is thereupon 
decreed that the name of said Richard Taylor iw and the same is 
hereby chatiged to Richard King. And it further appearing 
that the said Riclmd W. King is a proper a i d  suitable person, 
the adoption prayed for in said petition is hereby sanctioned qnrl 
allowed, and it is ordered that letters of adoption of the said 
Richard Taylor be granted and issued to the said Ricllard W. 
King, and that the said Richard Taylor be, and he is hereby 
declared to be, the legitimate cl~iltl of the said Ricl~ard W. 
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King, i n  pnrsaance of sections 7 and 8, of chapter 9, of Battle's 
Revisal, and this order shall have the efect fortl~with to cstab- 
lish the relation of 1):irent and child betwecn the said Richard 
W. King  and the said Richard Taylor, for the life of the said 
Richard Taylor, with all the tluties, powers and rights belonging 
to the actual relationsl~ip of parent and child; and should the 
said Richard W. King  die inteit:?te, thc said Richard Taylor 
shall inherit thc rcal citatc and be entitled to the personal estate 
of the said 1Eicharil W. K i n g  in tllc bnrne manner and to the 
same extent said Richard Taylor would be entitled to do if he 
lidd been the actual iawful child of the said Ricliard W. King. 
I t  is further decrccd that this ordcr be recorded in the office of 
the clcrl; of the superior court of L c m i r  c o ~ ~ n t y .  This 25th 
day of Octoher, 1882." (Signed by the clel*li, and approved by 
the judge of thc superior court). 

This decl<ee was enrolled in the ofice of the superior court 
clerk of Lenoir county, on the 28th of October, 1882. And a 
certificate was issued by tllc clerlr to Richard W. King, to the 
effect that, in ~ I I ~ S L I ~ I I C ~  of these proceediugs, he had adopted 
said Taylor as his child, and that the relation of parent and child 
was established hetween them. 

These proceediogs were never offered for probate, as a testa- 
n~entary paper, but the caveator insisted that they were intended 
by the testator to be, aud mere n revocation of the will andc odi- 
cil theretofore publishctl by him; and in support of this position, 
11c offered witnesses to prove that the said petition was signcd by 
Richard W. King, ill presence of Mary Taylor and Richard 
Taylor (the defendant), atid that they signed the same in his 
presence and at  his request. Thcre was also proof that said tcs- 
tator had stated to witnesses that he desired his son, the ilefen- 
dant, to inherit his property, us he had no other child, and that  
in order to secnre t h r  same to him I he said proceedings for adop- 
tion were had. 

To all of this cvidence t l ~ c  plnintif propounder objected, upon 
thc grountl that it i i  incon~pctent to show by par01 tcstilnony 
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O ,  J I n  this state, the  revocntio!~ of written Ivill.; 
is regulated by statute, : l i d  io that  stntnic we milst look to  .see 
if' the evitlc~rcc oiTcre!l hy the caveator i t !  tlris :retion wis coinpe- 
tent for t h e  p u r p c  of prov i~ lg  a rcvncatiorr of' t!~e written will 
of  R i c l ~ a r d  TI-. K i n g ,  sct out in tile rccortl. 

Sectioils 41, 42, 43 ant1 41, of chapter 119 of &i t t l~ ' s  I tevis :~] ,  
provide as fol lo~vs : 

"41. KO will or t e a t a m c ~ ~ t  in \r-riting, o r  a n y  cl:l.ase thereof', 
sh:d1 be rcvos.al)le otherwise than ljy some o t l ~ c r  will or codicil 

. . 
in w r ~ t i ~ ~ g ,  or other w r i t i ~ i g  tleclarii~g tlre smie ,  o r  hj- ba r :~ ing ,  
cancelling, tearing or  o h l i t e r a t i ~ ~ g  the  snnle by tire t e ~ t a t o r  I~iril- 

self, o r  i n  his presence and  1)y his diretatioii ant1 consent; I ~ u t  a l l  
wills o r  testa~lrents ?hall reni:~in aird c o n t i n ~ ~ e  i12 force u ~ i t i l  fllc 
same be !)umt, cancelled, torn o r  ol~literntcd 1)~-  the  testator, o r  
in  his  presence and hy his co1ise11t an[l tlirection; or, unless the  
same be altered or  revo!ietl by some other  will  o r  codicil in 
\vriting, o r  other writing of the  testator, signed by him, or sorile 
otller person in his  presence, and by  his direction, ant1 subscribed 
in  his presence l)y t ~ o  witnesses a t  least; o r  unless t h e  same he 
nltered o r  revolied by some other \\-ill o r  codicil in ~ w i t i ~ i g ,  or other  
writing of' the  testator, a11 of w l ~ i c h  shall he in the haudwri t ing 
of the testator, and  his name subscril)ed thereto, or inserted 
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or her next of kin, cndcr tlie statute of t1istril)utions." 
"43. X o  will sitall I)c revoked by any presurnl)tiou of an iy- 

tention, o ! ~  the groiind of an ::ltcr:~tion in circu~nstanws." 
-44. K o  c o n v c y w c  or o t l m  act made or do i~c  s n l w q n e ~ ~ t i y  to 

the esecxtio:~ of  :L will or, or relati~ig to m y  real or persoi~al 
ebtate thcrc4i1 conlpri~etl, except :in :let by ml~ieh such will bl~all 
be duly revoked, ihnll prevent the operatio11 of the will with 
respect to ally estate, or interest in such real (Ir personal estate as 
the testator shall liavc pox.:-er to dispose of; by will, o t  the time 
of h i s  death." 

Tliesc scctiow comprise all t l ~ c  statutory provisiom of this 
state i n  respect to the revocation of' written wills. 

W e  have esal:~incd \\.it11 care ihe paper-writing offvred in 
cvit lc~~ce I)y the caveator on tlie trial of the issue devisnvil z'cl 
n o n ,  to prove a revocation of the will ill qnestio~r. It is the 
traliscrips of the record of' ndoptiou, Icgitinlation and change of 
Ilanic of an  illegitimate son of tlrc testator. It does not purport 
in tcrrils or erect to be a testamentary p p e r .  There is not a 
wort1 in it that can, i n  our judgment, be co~~structl  to have a testa- 
~licii:ary illeaning, nor  docs i t  in tho remotest clegrec refer to any 
will exccuted or to be csecr~tccl by tile testator; nor in t e r ~ n s  or 
erect does it i~nrport  to be n writing signctl by himself, or by 
some other perso~l f'or lii~n, by his consent and direction i n  his 
presence; 1101- is it :I paper-writing, a11 in the testator's own 
Ilantlwriting ant1 his u:ltuo su1)scribed tllereto, or insertecl therein, 
all(] lotlgctl Iy hi111 wit11 soule person fi)r sak l;ceping,wr left by 



446 I N  THE SUPREME COURT 

him in some secure place or among llis valuable papers and 
effects, to be proved to be all in his own hand\witing by three 
witnesses, the object being to revoke the will ill question, or any 
1 I n  no sense is it testamentary, and this was so manifest 
that it was not ofyercd for probate. 

I n  the abyence of all testamentary and revocatory worc!s that 
might possibly be construed to be such, and in the absence of 
ally iutention expressed in ~vords or by in~plication, ur otherwise, 
in the paper-writing to rcrol<e the will, the p r o 1  testilnony 
offered to show the meaning a i d  purposc of the testator in re- 
lation to the paper-writing ofFered, would be incompetent. T o  
allow such tcitiruouy to be recacired on the trial of the issue would 
be practically to revoke a will by oral declarcltions and ignore the 
plain requirenlents of thc statute. 

I t  is only when upon the face of the writing it is dortbtful 
whether it i t  te.;ta~nentary in its purpose, that p r o 1  testiniony 
can \)c received to explain the ~neailing of the snpposed testator. 
There must be sonletl~ing arising upon thc fhce of the writing 
that mill warrant the testamentary meaning the party offering it 
attributes to it. I t  must be capable of a possible construction, 
such as that given it by the person offering i t  as a testamentary 

paper. Robertson r. fluma, 2 hIur., 133; Clayton v. Liverman, 
+i Ired., 92; 1 Williams Exrs., 296; Y'homc r. Roohe, 2 Curtis, 
799 .  

The court \)elow properly ref~~seti  to receive the pai~er-writing 
mentioned in the exception, and the par01 testimony tending to 
show the alleged testamentary character of the sarnc. 

There is 110 error. T h e  judgrne~lt must be affirmed and it is 
so ordered. Let  this bc certified. 

No error. Ai%rn~cd. 



OCTOBER T E R M ,  1583. 447 

LAURA A .  PAGE v. MARY FOUST and otlierh. 

T h e  word "effects" used by a. testator in disposing of his estate, will be con- 
strued to include land, where it can be collected from other parts of the 
will that snc!~ was the testator's intention. 

(Owen v. Owen, Busb. Eq., 134, cited and approved). 

SPECIAL PROCEEDING for dower, cornn~enccd before the clerk 
and heard on appeal at Spring Tcrm, 1883, of ROWAN Superior 
Court, before Graces, J. 

The controversy betveen the parties arose rlpon the construc- 
tion of the will of Dempsey Page, deceased, whicll is set out in  
the opinion of this court. The ruling of the judge in the court 
below was in fidvor of the plaintiff, and from the judgment ren- 
dered the defendants appealed. 

-Mr. J. W. JIuu~zey, for plaintiff. 
Nr. I<ew Craige, for defendants. 

SMITH, C. J .  The plaintiff, the widow of John 8. Page, 
who died intestate and without issue, brings this suit against the 

fenze defendants, his sisters and heirs-at-law, and their husbands 
to procure an assignment of dower in the land described in her 
petition, whereof she alleges the intestate T Y ~ S  seized and pos- 
sessed of an estate in fee. 

The  defendants resist the plaintiff's claim, and say that the 
intestate derived title to thc land under the will of his father, 
Dempsey Page, made ill 1879, by the provisions of which an 
estate for life only was devised to the said intestate, if he died 
without issue, with remainder to the defendants, Mary and Lanra, 
in fee. 

The soliltion of the controversy in respect to the title depends, 



448 I N  THE SUPREME C O U R T .  

therefore, upon the construction of the te3tator's will, so nlucl~ of 
which as bears upon the i ~ s u e  is contained in the first four clauses, 
a d  is as fi)llo\w : 

  it en^ 1. I give a ~ c l  tlevi5e to n ~ y  1)elovcd +on, John Allison, 
the plantation on whiclr I now live, containing about 94 acres, 
lying on tile noktli side of Sherrill'b Fonrcl ~ m d ,  agjoining Mrs. 
Mridcr, Mrs. I<estler, and other3 ; also one-half of 111y old planta- 
tion, containing alwut '78 acrcs, lying ou so~ltll side of &'itherow's 
creek :lnd joining 31. A. File, Mrs. Kr i Je r  and others; also, my 
two-horse wagon a d  I~arness, together nit11 two mules (his 
choice), one 1)ctlstead and furnitlire (]]is choice), o ~ i c  bureau (his 
c.hoice), antl provisious cnougll to  last hiln and mules until he 
can lnalic a11d gatller n crop." 

" I tem 2. I gire and devi-Jc to my belovecl (laughter Mary May, 
seventy-five acres of la l~d,  to 1)e t:!fien or from the Sloop place, 
on which they no\v live, to 1)e talien off from wid placc nest  t o  
M. A. File's fifty acres, being that run off by IFT. A. Houck and 
the other 2,'3 :lcres, joining J:tules F. Cowan and 14. A. Fi le ;  t o  
hare  and hold during their life-time, autl then to go as herein- 
after provided." 

" I tem 3. I give and deb ise to my 1)elovetl tlanghter Laura E., 
one-half of my old hoiue place, of which nleution is made in 
item fir,t; and al50, what will remain of the Sloop place, after 
Mary's share is taken of; also, she is to have onc provis- 
ions laid off to her for her antl her two children." 

" I tem 4. It is my will that if any of my children die without 
legal bodily heirs, or children, then, and in that case, the efects 
herein willed to them to retnrn to the balance of :11y childre11 
then living, or their children, if they are dead and have left any 
legal bodily heir.;. I n  c,iw of Mary and her husband, should 
she die first, her husband is to have the use of her effects during 
his life-time a r ~ d  then return as afore stated." 

The  result of the controversy depends upon the interpreta- 
tion pu t  upon the word "effects," used by the testator in  the  
contingent dispositions made in  the event of the death of any of 
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To  the same general purpose are the cases of Chilcot v. White, 
1 East., 394 ; Andrews v. Lainchbury, 11 East., 290 ; Franklin v. 
Bout, 1 5  East., 394; 2 Willianls Exrs., S54; Thco. Law of 
Wills, 159. 

I n  a recent case which came before the Vice Chancellor, Sir  
RICHARD MALISS, the anthorities were carefully reviewed, and 
it was decided that by the use of the words " I give all the rest, 
residue, moneys, chattels, and all nzy other effects," notwithstaud- 
ing the association of the latter words with articles of personal 
property before enumerated, "the testator meant to i ~ ~ c l o d e  
everything he had in the world, whether real property or personal 
property." Xmyth v. Smyth, S Law Rep., Chan. Div., 561. 

There are cases where the will disposcs of "effects" with 
very comprehensive descriptive terms following, such as '( of 
what nature soever," Hick v. Dying, 2 M. $ S., 445; or where 
the language is, "all n ~ y  effects," How v. Easles, 15 M. & W., 
460, in which it is held that land was not embraced; I ~ u t  in all, 
i t  is conceded that a larger scope wirl be given to the disposition 
where it can be collected from other parts of the will that such 
was the testator's intention. 

Thus, in the former of thc two cases last cited, it is said : " I f  
the court can see that the testator meant by it  tu pass his real 
estate, then the judgment must be for the plaintiff." 

The inquiry recurs as to the meaning of the testator in the 
use of the word found in the clause limiting the property given 
in remainder, and wc arc at no loss in arriving at the sense in 
which he employs it. 

1. Land only is devised to Mary, aud in the concluding part 
of the f o ~ ~ r t h  item it is i11 direct terms provided that, in case of 
survivorship, her husband shall have the use of her effects dur- 
ing his life-time. "Effects" are here applied to the devised 
land, and can have no other significance, for there is no other 
property to which they can attach. 

2. Land is also given to thc defendant Laura, with an allow- 
ance of provisions for thc support of l~erself and children for 
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one year. I t  cannot be supposed that articles i n t e d e d  to bc 
consumed were to return to the othcr children i n  the event of 
the death of Laura without issue, and there is nothing but her 
laud upon which this devise over call operate, so that i t  mtist 
havc been iu the mind of thc testator when he described it as 
part of the "effects " thus limited. 

Whatever may be the siguificaoce of the word unexplaiued 
by t l ~ e  context, it is plain that in choozing i t  the testator meant 
to include the devised lands given to each of his children, and 
in this sense we must give it operation. 

There is error in the ruling of tllc court, and there must be 
j u d g n ~ e n t  that thc tlefenclants go without day ant1 recover their 
costs. 

Error. Reversed. 

A. It. IIEALI and othcri r. E. E. JENNINGS and others. 

I.t7ills--land directed to bc sold-Legal cstcrte in the heir until 
emecztficn of power.. 

1. A teslator directed his land to be sold a t  public auction, and the money 
arising therefronl to be divided among his children; He:d that upon the 
death of the testator, the legal estate does not vest in the executor of the 
will, but descends to the heir, to  bc held nntil the power is executed. 

2. If the will does not tlevise the land, but creates n power to sell it, then, 
upon the execution of the power, the purcliaser is in under the will ; but 
i n  the u~eantime, the land clescends and the  estate is in  the heir. T h e  
power is not the estate, but only an  a~ t t l~or i ty  over it and n legal capacity 
to convey it. 

(Ferebee v. P~octor ,  2 Dev. & Bat., 439, cited and approved). 

EJECTMEST tried at Spring Tcrm, 1883, of CLEAVELAXI) 
Superior Court, before 81~;23p, J. 

T h e  plaintiffs claimed the land in  dispute as childrcn and heirs- 
at-law of Annie Reanl, who was the daughter and heir of John 
Long, who died about the year 1819 or 1820, a i d  the said Annie 
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married Peter Ream dnriug thc life of her father. The ])lain- 
tifG shonwl the title out of the state, ant1 that said John Long 
bought t11e I : I ~  from San~uel Irwin, i~ml  they off'eretl evidence 
tending to cstaldisl~ the fact that Jolln Lo11g t~ncl occr~picd ant1 
claimetl the l a d  for more than seven years untlrr his deed from 
Irwin, 1)ut the years were not specified. 

The c1efeldant.s itltrotfuc,ed n deed Sronr John Iloiig to one 
Henry Smith, dated ill 1816, for a part of tlw laud, to show that 
the title to so much thereof was not in the plaintifl;, and that 
tlley could not rccover tllc part embraced in that tleetl. T h e  
plaintiffs excepted to the introdnctioil of that 'deed, h e c a ~ e ,  a s  
they contended, they had alleged in their con~plaint that the de- 
fendants claimed title to the land from Peter Beam, the h~~sbant l  
of the said Annie, and they I d  not traversed the allegatiol~, 
and were estopped to deny t11:lt they claimed otherwise tlwn 
under I'eter Beam. 

Tile tlef(~ndants also ofrered it1 evidel~cc t l ~ e  will of J o h i ~  Long, 
the ancestor of the plaintifl;, in whicll, among other things, h e  
directcrl : 

Tha t  his Ironiestcatl pl;~ntation, and 11is otlwr lauds, sevcra! 
negroes, and a11 other property ]lot tlisposetl of 1)y the will, be 
sold :it public auction, untl tlre mooey r e n ~ a i l ~ i ~ ~ g  after payn~ent 
of his debts and expenses, s l ~ o d t l  be tlivitled among his t l~ree  
daughters and his son Heury Long, if EIellry be living, sntl if' 
not, then i t  was to be divided anlong his three c1;iughters. The  
testator appointed three executors of his mill. 

There was evidence tending to show n sale of the uegroes and 
other property after the testator's death, hut  at that salt thcre 
was no sale of the land. 

The  defendants contended tlmt under the above clause of tile 
will, Annie Bean] tool; no land of her father, but that the same 
was, by thc will, converted into ~)crsonalty, and that the plain- 
tiff;. could not recover in  this action. 

The  follomi:~g issues were snbmitted to the jury:  
1. Are  the plaintiff* the owners of the hut1 in  controversy, o r  

any part thereof? No. 
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2. D o  the  tlcfcndiin~s wrongi'r~lly \vithholtl the  pocsession 
tllcrcof? S o .  

3. W l l a t  cln~n:~gcs, if XI)., a r e  the  plaintiEs entitlerl to  fo r  the 
nnla\vf'ul ilctentioll (if so f;~rllltl) of said lancl? 

T h e  con1.t c l~arged  tl!e ju ry  that,  ~rnt ler  tlle will of J o h n  
L o n g ,  tile plaintif%' rcnletly, if they havc any,  was 1)y bill  in  
,equity to eonlpel the executors to csecute the power of sale, a n d  
the  plaintiff+ could not recover the lancl in this form of action. 
<. l h e  plaintiffs esccpt td to this c l~arge.  

T h e  j ~ l r y  rcepontlcd ill tlie negative to  the first and  second 
issues, as  indicated alxxc.  Jnt lgment  fo r  t l ~ c  defcncla~fts, and 
appeal by  ~)l :~int i i&.  

ASHE, J .  T h e  only q n e t i o n  arising O I I  tlie a p p l  is, whether 
tliere was crror  i n  thc  j~itlgc's cllai~gc to tlle jury,  and t h a t  in- 
volves the i n q t ~ i r y  \rhetlicr in a devise of lands to be sold, and 
t h e  money arising from tllc sale to be divided atnong certain 
persons, t h e  legal estate is vested, upon thc de:tth of the  testator, 
i n  the  cxecutors of the  will, o r  deswods to  the  heirs, to  be held 
by  them until  the  polrer is esecrlte(1. 

On this qrlestion there i?, in t h e  decisions of' the  courts and 
anioug the  test-writers, consitiera:)le diversity of opinion. Some 
hold, wi th  whom is M r .  HAI~GRATE, in  his note on Coke Litt., 
113, that  w h e t l ~ e r  the tievisc be to  the  executors to sell the  land,  o r  
t h a t  tlic executors shall sell, o r  tha t  t h e  land be sold by the  exe- 
cutors, a fec;sin~plc will 1)e vested in  the  executors; bu t  i n  
Sugden o n  Powers, 133, and  Wil l iams o : ~  Executors, 579, i t  is 
laid tlo\rn that ,  until  a snle by the  executors, where a power of  
sale of land is given by the  will, t h e  land clescends i n  t h e  inte- 
r i m  to t h e  heirs-nt-law. 

T l ~ e  counsel for the  defendants i i r c n r ~ o i ~ s l y  resisted this la t ter  
lmsitiou, contendir~g that thc I : I I I ~ ,  upon tile death of the tes- 
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tator, was converted at  once into personalty, and consequently 
the legal estate could not vest in the heirs, and, therefore, they 
could not nni t~ta in  the action. 

O n  the other hand, the plaintiffs' counsel, admitting the doc- 
trine of an equitable coaversion, contended that i t  was a maxim 
of the common law that the freehold of land must vest in some 
one; that unless the land was devised to the executors so as to 
vest the legal estate in  then^, it gave them a mere naked author- 
ity; and, until the power was exccatetl by them, the legal estate 
necessarily descended to t l ~ e  heirs; "for in this state," the coun- 
sel said, "the doctrine in ntcbibus does not obtain, and it had 
never been very well scttled in England." t 

When there are conflicting authorities upon a question of law, 
and the court finds itself at sea, tossed here and there by adverse 
curl-cnts of decisions and opinions, i t  will be very sure to find a 
safe roaclstead where i t  can anchor upon a judicial opinion of 
that eminent jurist, Chief-Justice RUFFIN. I n  the case of Fere- 
bee v. Procter., 2 Dev. & Rat., 439, w l d i  was a rase very much 
like this, where the testator directed ((all his lands not given 
away, to bc sold, and after my debts are paid, the resiclue of my 
estate to be divided between m y  wife, son and daughter," the 
question mas presented, whether the land d~scendecl to the chil- 
dren and heirs of the testator uiltil the power of sale mas exe- 
cuted, and the Chief-Justice used the following language: 

' ( W e  concur with him (the judge below), then, in thinking 
the premises were not devised to the executors, nor to the wife 
and child re^^ ; but me do not concur in the opinion that they did 
not descend to the children; on the contrary, we tlrir~k that they 
did descend, for the very reason that they were no: tlevised, a n d  
therefore i~ecessarily descended. Notlling can defeat the heir but 
a valid disposition to mothcr. Whatever is not givcn away to 
some person milst descend. The  heir takes, not by the bounty of 
the testator, but by the force of the la:\, even against the express 
declaration of thc testator to the contrary. I f  thc mill does not 
devise thc land, bnt creates n power to sell it, then, upon the exe- 
cution of the power, the purchaser is iu tinder the will, as if  his  
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name had been inserted in i t  as devisee. But i n  the meantilne the 
land descends, and the estate is in the heir. The  power is not 
the estate, hut only an authority ovcr it, and a legal capacity to 
convey it." This, we think, settles the question. 

There is error. Let this be certified to the superior court of' 
Cleaveland county, that a venire tle novo may be awarded. 

Error. Tienire tle vzovo. 

D. T. MOORE, Trustee, v. \\'ILLTAM EIINNAST and others. 

Deed, opemt ice betueen the parties --- Ilinml crud Fraudulent Cow 
wynnces. 

1. A deed of trust W:IS executed to securecreditors (naming them), and anthor- 
ized the trustee to divide the proceeds of the sale of prcperty conveyed 
p ~ o  rata "amongst the  said subscribing creditors, parties of the third 
part," but i t  was signed only by the trustor and trostee, and the trust 
accepted by the latter; Held, that the deed is binding on those who exe- 
cuted it, although i t  appeared that  when it wns drawn the secured creditors 
should also sign, and the same was properly admitted to probate and reg- 
istration. 

2. A deed is in law fraudulent upon its face, ztnd so to be dec1:lred by the court, 
when n purpose appears to secnre a benefit to the maker or  to defraud 
creditors. And the court will also declare it to be so, where a fraudulent 
intent ( the essential vitiating element) is found as a fact by the jury. R ~ i t  
if the sole purpose of the maker be to discharge nn honest debt, the deed. 
does not fall within theoperation of the statute of fr:tndulent con\.e!.;lnces. 

( H o f n e r  v. Irwin, 1 Ired.? 490; Dukcs  v. Jones, G Jones, 1-1, cited, distingnislled 
and approved j. 

CQSTROVERSY submitted without action awl lieartl a t  Spring 
Term, 1852, of JOHKSTON Superior Court, before ~Shipp, J. 

One H. L. Watson being indebted to divers persons ill vari- 
ous amounts, extmtetl a deed of trust to the l)laintiffj clotctl 
November 28th) 1551, conveyin.g a11 llis "merchandise, wares 
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:tnd ~tocl i  in trade, and all money due or coming to h i ~ n  on 
mortgages, I)onds, notes, l)ooli accounts, to have : i r d  to hold I I I I ~ O  

the said trustetk upon the trust followillg, viz.: In trust to sell 
ant1 dispose of t l ~ c  gootls, &(I., at  public or private sale : ~ t  tltc 
trustee'.; discretion, and to collect all the snms of money afore- 
h:li(l 2nd tlivitlc tlw wl~ole proceeds ant1 collection<, after deduct- 
i l ~ g  t ~ s ~ i a l  cllnrps, :~mo~ig<t  the snid sr1l)sc4bing crctlitors of the 
third part, it: l)roportion to tlleir rwpcct ive debts," 

Tlne tlcetl recites that it is ruatlc between "H. 11. Watson of 
the first l),lrt, D. T. ISoore (tru-tee) of' the sc.coid lur t ,  and the 
creditors c.lc11 a n d  t3vcry onc ( ~ l ~ : n c s  :1n0 rcsitleuces of a great 
uuriiber being ~ c t  out), ant1 :lny :r~ld all cretlitors wllo may have 
heen overloolictl, a, partici of the t l~irt l   art, witnesseth," &c. ; 
and wai siguetl :lnd ~caIc(1 only by H. 1,. T a t s o n  and D. T. 
Moor(.. It was adniittcd to ])robate otl the 9th of December, 
l8Sl ,  and registered O I I  tlic followiug day. T h e  plaintiff accepted 
the trust : ~ n d  tooli l)os>cssion oL' tllc property conveyed. 

After the registration of' tllc deed, some of the creditors sued 
o u t  attachments agaiust tlic t r ~ ~ ~ t o r ,  1lpr.111 tlic ground that he had 
left the st:lte tc) :~voicl the service of' procesq, ant1 placed the war- 
rant': in the iiantls of tfie defentlant, \\ Ito, by virtue thereof,seized 
and tooli from the plaintiff the ~ ~ r o p e r t y  conveyed in the trust 
deed. Tlic debts of' the attacliiug creditors (who were madc 
parties defendant) :~ rc  of sufficient amount to absorb the prop- 
erty. The o t l~c r  f&ck htatecl ill the case are not necessary to an 
understanding of tlic point5 decided by this csourt. 

The  question wl)mitted to His  Honnr in the court below mas, 
whether the deed of assignment i i  :I valid instruunent, complete 

itself; and eRecttl:~I i l l  tr:lnsfcrring Watson's title to the prop- 
erty to Moore, at  nr 11~fore the levy of tllc attachments? 

Hi4 Honor held that there was nothing upon the face of the 
deed w11ic.h iuggestetl fraud, or which rvould authorize a court 
to declare it void; that the object was to convey property to a 
trustee to pay all the trustor's debts p1.o ruttr, without any res- 
ervation for the benefit of the tlcbtor; that wllile the debtor 
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might h a w  contcmplatetl the siguing by thc creditors, yet such 
. . s ~ g n l u g  was not necessary under the facts of this case, and the 

validity of tile deed is not affected by their failure to sign i t ;  
:~nd that the tlced was sufficient to pass the title to the property 
to thc trristee. Jndgnleut acr~r(lingIy, and the defendants 
a ppealeed. 

S~IITI-I, C'. J. Tile result of tllc action depend5 upon the tle- 
termination of tho inquiry as to thc vnlitlity of the deed in trust 
under whirl1 the plai~itit?' claims titlc to the goods. The  appel- 
lant presents objections to the legal efficacy of the conveyance, 
w11icl1 may he resolved into the following: 

1 .  Thc  deed, indicating upon its face the intcndcd csecution 
of' creditors, is imperfect and inoperati\c. 

2. It is fraudnlent and void upon the Facts agreed and set out. 
3. The f11rt11cr execution by creditors being necessary to co~n-  

plete the instrun~ent, the registration is of :L part of it o l~ly ,  and 
not iu accordance with the requireluents of the statute. 

I t  is to 1x2 rernarlied in noticing these several csceptions, that 
the Fxts stated constitute the wlaolc case upon whicli judgnleut 
is to be renclercd, 3 r d  as none can be withdrawn, so none mn be 
added thereto, from which other facts may he iuferretl. 

The  deed, notwiti~staiiding the imperfectious wliicl~ appear to 
indicate an  illtelltion that all the secured creditors were to becouie 
parties by their several signatures in ordcr to its completion, 
was, in fact, in its prcsent form and without further signing, de- 
livered by the maker to the assignee and accepted by the latter, 
a s  the act and tlectl of the former; and, as ~ n c h ,  proved and 
registered. This rendered it obligatory and effectual betwee11 
these parties, and they assenting thereto, its efficacy cannot be 
impeached by the attachii~g creditors. This proposition, redsolla- 
ble in itself, is fully supported by authority. 
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I n  Jc~ckson v. Skznzport, 19 Ga., 14, where the  purchaser a t  
a n  execution sale sought  to  intervene in a foreclosure proceeding 
and defend his own title by assailing t h e  n~ortgage,  which i n  i t s  
body purported to be executed by two persons, while i n  fact i t  
Ira5 executed by only one of  them, LVMPKIS, J., in refusing 
t h e  application, use5 this language: " T h a t  the  form of t h e  
ins t r i~ment  may be suggestive of t h e  fact that  it  never w a s  
finally executed, a n d  might  be relied on as  evidence to  support  
a plea by the party to  tha t  effect, I can readily understand;  b u t  
tha t  i t  should render  t h e  tleed absolutely void, cannot be main- 
tained." 

So, when a simtlar objection was made t o  t h e  sufficiency o f  
the deed w11en oflered in  evidence, t h e  supreme court of Cali- 
fornia held i t  to  be untenable, a n d  said:  " T h e  deed shows  
clearly, upon inspection, tha t  several of t h e  persons named in t h e  
body of  t h e  instrument  signed their  names to i t ;  a n d  t o  tha t  
extent  a t  least i t  was executed and  properly admissible i n  evi- 
dence. T h i s  objection was made t o  n similar deed in t h e  case 
of C'otten v. Seavey, 22 Cal., 496, and  was overrnled." Tuston 
v. Fazcyht, 23 Cal., 237. 

I n  Scott v. Wl~ipple, 5 Green]., 336,  the principic w a ~  tieclared 
applicable t o  a covenant executed Isy come only of the  persons 
n a n ~ e d  in the  body of  it, who delivered it, and  i t  was accepted 
by t h e  covenantee, in tha t  fo rm a n d  condition, as :I complete 
instrument. 

T h c  res~zlt may be t i ~ u s  rtated: I f  the  tleed is delirered with 
intent  to  operate as to those who do execute it  it: its present con- 
dition, a n d  be  binding upon tllem, although it had been under- 
stood when the  deed was drawn t h a t  t h e  other, natnecl were also 
t o  execute it, the  instrument  is effectual and operative, and  i ts  
provisions binding upon such a s  execute. I n  other  words, t h e  
deed operates as  f a r  as  i t  can upon sncll. 

2. Ti le  fraudulent  intent  which vitiates t h e  conrcy:toce is a s  
t ruly a h c t  itself a s  those facts which are  stated in  the case, a n d  
afford ground for an inference of  its existence. A deed is i n  
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law fraudulent  ripon its face, a n d  so to be declared 1)y the  court, 
when a purpose appears to  secure 3 henefit to the  assignor, o r  to  
delay or  defraud cretlitors, and  t h e  assignment is the m e a r ~ s  em- 
ployed to this end. It is also to be a(ljut1ged w l ~ e a  the  fraudu- 
lent  intent is f o ~ ~ n t l  to exist, ns n fact, deduced from other facts 
and  dccl,wations lmccding  or  accorl~panyjng t h e  tramaction. 

T h e  s tatute  avoids, on behalf of creditor<, alienations "con- 
t r ived and d e v i w l  of f raud  to t h e  purpose and intent to delay, 
hinder  ant1 tlefraatl c:*cditori :tnd othcrs of their just  a n d  lawfal  
actions and debts," a1111 declare< tha t  all  such aliellations made 
" to or  for  a n y  intent  of prirpose " t l~eretofore mentioned, "shall 
be void againi t  5uch creditor, ant1 other<." Bat .  Rev., ch ,  50, 
41 ; 13 E l i ~ a L e t h .  

r 7 l h e  intent is the eiseutial nntl poiwnous element in  t h e  trani- 
action, a u d  not merely the e rec t ;  since in every conveyance a d  
appropriation of property t h e  property conveyed i? placed be- 
yond t h e  creditor's rettch, and  lle is so f'ar obstructed i n  the pur- 
suit of  his remedy against t l ~ e  debtor's estate. B u t  tlie inquiry 
is, was this the  purposeof  the assignment; and if  so, a n d  i t  was 
participated in by the  aqsig~lee or  par ty to  take bellefit under it, 
t h e  aszignnient is invalid, thougli t h e  debt  o r  liability professed 
to be the  object to  be secured be b o w  j r l e  clue, and itself tingetl 
wi th  n o  vicious ingredient. 

I n  the  l a t~guage  of  ~ F L D  ELI,ESP,OROUGH in Xieun: v .  Ho- 
/cell, 4 East. ,  1-13: "The act of parliament" (and ours con- 
f'ormi to  it) " was m e m t  to prevent  deedq, &c , frautlulent i n  the i r  
concoction, and not mcrely such as in their  effect n~ ig l l t  delay or 
hinder  othcr creditors.)' 

T h e  principle is reiterated a n d  enforced i n  inter1)reting the 
.tatute .~~bs tan t ia l ly  iirnilar ill the  fi)llowing cases: TVildo- r. 
TVi~inze, Ci Cowa11, 284; F(zrnzo.'s B a d  v. Do~~ylctss ,  I3  Smetl. $ 

AIarsl~.,  2 2 ;  Dance  v. iSenmm, I1 Grat tan,  7 7 8 ;  Bellanzy v. 
/3ell(my, G Fla. ,  62 ;  Hollister v. Lcrnd, 2 $Iich., 309; Church 
v. Drrcmnzond, 7 Incl., 1 7 ;  Hofhzcln v. Jf(rcl:trll, 5 Ohio, 124, 
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I t  is stated io emphatic terms by G~s.ros,  J., tlclivering the 
opinion in  Hnfnet. v. Im-in, 1 Iretl., 490, thus: "Every con- 
veyance of pro1)crty by nil insolvettt tir cml)arrnsscd mall, to the 
exclusior~ of the claims of soirie of llis creditors, lras necessarily 
a tcndency to defeat or Ilildcr his othcr creditors i n  tile collection 
of their tle~nantls. But  if thc sole I)url)osc of s r ~ c l ~  :t convey- 
slice be the dixh:~rge of an honest tlcbt, it tlocs not fall under 
tlie operation of tlle s t a t ~ ~ t e  of f'rarldulent c~onvcy:~nces." 

" I t  is clear, Ilowever, from the larigriage of the statute of 13 
Eliz:thetll," remarks a recent :luthor after :L full discussion of the 
suliect, and as his conclnsiol~ from a revicw of adjudged cases, 
'( t l ~ a t  its provisious were directed exclusively against conceyunces 
made with a n  actuul intent on the part of the debtors to hinder, 
delay or defraud creditors, as tlistinguished from the mere effect 
or operation of such conveyances. Thc  expressions in the pre- 
amble, ' deviscd and contriced,' to tlle end, purpose and intent, 
&c., leave 110 rooin for doubt  011 this point. Hence it has been 
sometimes very expressively tles;g~~atetl, ns the statute against 
fraudulent intents in alienation." Burrill on Assign., $332. 

As then the fraud~dent intent, conclusively inferred from the 
~)rovisions of the instrument and not open to esplai~ation, or 
shown prima facie, but admitting evidence in rel)nttiil, or to be 
drawn f r o n ~  antecedent, :~ttcnding and subsequent circumstances 
dehors the instrument, and ill the latter case as nn independent 
fhct fornlillg an ingredie~:t in the tmllsaction, is a material ele- 
ment not stated i n  the case, me cannot, from iaspcction nor by 
deduction, supply the omission ant1 pronounce the ir~strument 
void for that reason. 

3. T h e  next inquiry is as to the snfficiency of the registration 
of the deed in  its present form. 

I t  is insisted that the iustrunient is iucomplete in the absence 
of the contemplated execution by the creditors for whose secu- 
rity only the property is co~~veyed,  and the registration is conse- 
q~lently inoperative, upon tile authority of Dukes v. Jones, G 
Jones, 14. 
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W e  do not admit the f'wcc of tihe objection, and arc at  a loss to 

find any part of t l ~ c  agreet~~cnt  left out of registration. Between 
these parties, it is accepted as a complctc ins t r~~l~ler i t ,  and is in 
law sstlcli. 

As  the assignor a11d the assignee could hare  striclien out all 
words looliing to the signing by others, .o they rnny make it 
effectual in its present form between then~selvcs. This they liavc 
undertaken to do, and in our opinion, under the cases cited, thcy 
had tlie right to do. I f  i t  can operate as :I conrey'tnce, it nil1 
be allowed to  do so, and the signatures of creditor.; would not 
have affected in ally tlrgrce tllc operatio11 of the tlcecl. I t  would 
only signifjr their assent ant1 acceptance of its provizions. 

4. The  renmining point to  be considered i3 os to the const~mc~- 
tion of the couveyance, and to ascertain if any ei-f'ectual tro5t 11ai 

bee11 dec.lared to uphold the plaintifYs title. 
From an i a y ~ c t i o n  of the instrument, i t i  obvious 1)urpose is 

to secure all the creditors o tllc assignor, in the ratio of their f 
respkctive tlemai~tls. A large nr~mber of these anti their places 
of residence are mentioned by nanie, and then it is added, "and 
any and all creditor, which have been overlooked" who are, with 
those specially designated, to constitute the "parties of the tllird 
part." AS the scope of the trust is commensurate with the 
assignor's indebtetlness, a11 must share pr.o m fn  in the trust, or 
none can tak(8. Tlie trustee is directed "to t l i~ i t le  the whole 
proceeds a d  cnllectioas after tledncting u s ~ ~ a l  chargrs crmong the 
said subscribing creditors of the third part in proportion to their 
respective debts." I f  putting the signatures to the instrument 
is an indispcnsoble prerequisite to any participation in the fund 
to he distributed, then :I% none have subscribed, none c:tn come 
in a n t 1  take a h e f i t  nndcr the deed. 

I n  our opinio~l, the consuliiniation of the conveyanw I)y deliv- 
ery wi t l~or~ t  the creditors' signatures did it1 f x t ,  and was so in- 
tended, (1 ispense with those subscriptions, and the i~iadvertent 
retenti011 of thc participle in providing for the distribution and 
describing the beneficiaries, does not defeat tlie assignn~ent, nor 
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i ts  designed practical results. T h e  creditors, a very large num- 
ber, a re  mentioned by name and  residence, 2nd then following is 
t h e  s r n e e p i ~ ~ g  clause t l ~ a t  takes in  al l  who  are unremembered; 
a n d  that  word, in order  to give effect to  the  general purpose of 
the  parties, must  be rejected as repugnant  and ns a variance with 

SF. 

t h e  other language directing a division " a n ~ o n g s t  the  said" (that 
is, euumeratetl) subscril)ing creditors, nollc 11;iving in fact then 
signed. 

T l ~ e  maxim " t-es ~nngis enleat g u c m  pexcct" f imib ly  applies 
to  protect tile acsigri~nent f rom what, might  otl~ermise be fatal to  
its efficacy. T h i s  method of interpretation is 11ot only sanctioned 
l y  the words of the  deed, b u t  is supported by t l ~ c  f'urtller f i c t  
tha t  the  creditors, scattered in relnote places, and some entirely 
unknown and  equally included in the  scope of thc t r i~s t ,  could 
not  bc e x p c c t ~ l  to  sign, and some could not possibly sign in any  
r e a s o ~ ~ a l ~ l e  t ime before 1)robntc and registration. T h e  01113. alter- 
native to an al)solr~te :~i inul l ing of tlle deed is a11 interpretation 

? 
that  rejects the qualifying participle as  incompatible with the  gelen- 
era1 purpose and s t r u c t w c  of the  instrnment i l l  i ts adopted f o n u ,  
o r  gives to  it the meaning of assenting, of v h i c h  the  assigning 
would be proof, and  thus  to let in all the  creditors to a share of' 
t h e  fund.  

W e  must,  therefore, ~ ~ p l ~ o l d  tile deed u p o n  tile h c t s  stated, and  

affirm the  rul ing of' H i s  H o n o r  ill tllis regard. 
K o  error. Affirmed. 

S'l'.iTE v D.I-VlEL WHITE. 

Lnrceug, cz.ide)xe in-Recent Possession. 

1. On trial of an indictment for larceny, charging the defendant with stealing 
n hog, the propetty of some person to the jurors unknown, it uus held, that 
tlie testimony of witnesseq, living i n  defenclnnt's neigllborhood, to tlie 
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efTect that they lost hogs about the time when the defendant sold "dressed 
hogs" and brought them to a witness in a cart covered with a cloth, one 
with its head off, the defendant denying the sale, ancl then admitting it in 
the  same conversation, constitutes some evidence pertinent to the issue, 
and was properly left to the jury. 

2. When a combination of facts and circumstances reveal the dignity of 
evidence, stated by MERRIMON, J.,and.the duty of the court in s ~ c h  case 
pointed ou't. 

3. Tile charge of the court below upon recent possession approved. 

(Cobb v. Fognlman, 1 Ired., 440 ; State v. Vinson, 63 N. C., 335 ; Wiltkozcsky v. 
Fusson, 71 N. C., 451 ; Stute v. illassey, 86 IT. C., 658, cited and apprdred). 

IXDICTVENT for larceny tried at  Spring Term, 1883, of BER- 
TIE Superior Court, before Pld@s, J. 

The defendant is charged with stealing a hog, the property of 
some person to the jurors unknown. 

The substance of the testimony is as follo\r-s: One Keter testi- 
fied that the defendant lived within a milt? and a half of him, 
and that he knew the defendant's hogs. I n  February, preceding 
the trial, defendant, asked witness if he had accused defendant 
of stealing hogs, aud one Bailey, who was preseot, said to defen- 
dant : " Haven't you sold some pork? " " Not a pound," replied 
the defendant. " Haven't you sold some salted meat ? "  "Rot  
a pound." Bailey then said : '' I know you have sold some." 
And defendant replied: "Yes, I sold one shoat to Ward, and I 
can prove that it weighed 120 pounds." Ward came up, and, 
upon being asked if he had bought pork of defendant, replied : 
"Yes, 120 pounds." 

Miles Bailey testified that defendant told him he had only 
two shoats to make his meat; that witness' hogs had strayed off, 
and defendant said his had strayed off also; the defendant had 
a sow and pigs which he said he was raising on shares, and also 
asow ancl two shoats which witness said would not weigh over 60 
pounds gross; tliat the defendant said he had been accused of 
stealing, denied having sold any pork, but in  the course of con- 
versation confessed that he had sold one shoat to Ward, weigh- 
ing 120 pounds, and Ward, who mas present, said he bonght the 
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5a1ne of defendaut; that dcfetidnnt said he had killed six hogs, 
but  the only meat he had bolt1 was to Ward. Witness tedtified 
he 11ad lost his hogs. 

George Smith testified that he lives in one mile of tllc defen- 
dant, and that he also lost hogs, but  could not say what became 
of them. 

N. F. P a r k ~ r  testified that defentlant wltl l ~ i t l i  fwo dressed 
l~ogi ,  one of them with its liead off, and the two weighed 182 
pounds; that they were brought to him in a cart, and were cor- 
erecl ul) with a cloth. 

These trausacztions took place in the fall a d  winter, preceding 
the finding of the indictment. The defendant introtl uced no 
testimr,ny. 

The defeuclnnt's counsel requested the court to charge the jury 
that the evitlencz was not sufficient to warrant a convictio~~. 
This the court declined to do, but submitted the wllole testimony, 
with i~lstructiolis to the jury to determine its weight. 

The defendant filed the following exceptims: 
1. For  that the court declined to cl~arge the jury that the evi- 

dence was not sufficient to convict. 
2. Because the court instructed the jury that they might con- 

sider the facts that the witnesses had lost hogs i n  the neighborhoutl 
about the time the defendant sold two hogs to Parker. 

There mas a verdict of guilty; judgment; appeal by the de- 
fendant. 

Attorney-General, for the State. 
No counsel for defendant. 

MERRIMON, J. I t  is well settled law, that the court must 
decide what is evidence, and whether there is any evidence to be 
submitted to the jury, pertinent to an issue submitted to them. 
It is as well settled, that if there is evidence to be submitted, the 
jnry must detcrnline its weight and effect. This, however, does 
not imply that the court must submit a sci~ztilla-very slight evi- 
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STATE v. WHITE. 

dence; on the contrary, it must be such as, ill the judgment of 
the court, would reasonably warrant the jury in finding a ver- 
dict upon the issue submitted, affirmatively or negatively, accord- 
ingly as they might view it in one light or another, and give it 
more or less weight, or none at all. In a case like the present 
one, the evidence ought to he such as, if the whole were taken 
together and substantially as true, the jury might reasonably find 
the defendant guilty. 

A single isolated fact or circumstance might be no evidence, 
not even a scintilla; two, three or more, taken together, might 
not make evidence in the eye of the law, but n multitude of 
slight facts and circtmstances, taken together as true, might 
become (make) evidence that would warrant a jury in finding a 
verdict of guilty in cases of the most serious moment. The 
court must be the judge as to when such a combination of facts 
and circumstances reveal the dignity of evidence, and it must 
judge of the pertinency and relevancy of the facts and circum- 
stances going to make up such evidence. The court cannot, 
however, decide that they are true or false; this is for the jury; 
but i t  must decide that, all together, they make some evidence, to 
be submitted to the jury; and they must be such, in a case like 
the present, as would, if the jury believed the same, reasonably 
warrant them in finding a verdict of guilty. Cobb v. Fogal- 
man, 1 Ired., 440; State v. Vinson, 63 N. C., 335; Wittkozosky 
v. Wasson, 71 N. C., 451 ; StVtute v. ,!!lassey, 86 N. C., 658 ; 
Imp. Co. v. Munson, 1 4  Wall., 442; Pleasan2s v. Fonts, 22 
Wall., 120. 

I n  this case, there is, in our judgment, evidence to be submit- 
ted to the jury. The  facts and circumstances of the case, a s  
stated in the record, taken all together, were such as, if true, and 
the jury believed them to be true, would reasonably warrant 
them in finding a verdict of guilty. The facts were pertinent 
and relevant, and each tended to prove the allegation contained 
in the indictment, and, taken all together, they constitute some 
evidence to be submitted to the jnry. 

30 
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- 
STATE u. McCoy. 

The fact that the witnesses, residing in the immediate neigh- 
borhood of the defendant, each had lost hogs, as testified to by 
them, was pertinent; it tended materially, if true, in connection 
with the other facts in evidence, to establish the guilt of the 
defendant. 

The court, in respect to the possession of the pork, snbstan- 
tially told the jury that the possession thereof did not raise a 
presumption against the defendant, unless it was so recent after 
the alleged larceny as excluded the opportunity of others to steal 
the property. I t  was fairly, indeed favorably, for the defendant, 
left to the jury to find whether the possession of the property 
was recent or otherwise. The exceptions to the charge cannot 
be sustained, and having carefully examined the whole record, 
me are of the opinion that the judgment of the court below 
must be affirmed. 

No error. Affirmed. 

STATE v. GEORGE McCOY 

Indictrnent-La~ceny-La~1cllo~.d and Tenant. 

1. A.u indictment against a tenant for the larceny of crops raised by him, 
which lays the property in the landlord and tenant as their joint and un- 
divided property, cannot be sustained. 

2. A general owner of goods may be indicted for stealing the same from the 
special owner or bailee, bat in such case the indictment must lay the prop- 
erty in the special owner. 

(Lucus v. Wasson, 3 Dev., 398 ; Slale v. Webb, 87 N. C., 558, and cases cited, 
approved). 

INDICTMEKT tried at Spring Term, 1883, of MADISON Supe- 
rior Court, before Avery, J. 

The bill contained two counts, one for larceny and the other 
as follows, to-wit : 
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"And the jurors for thc itate, upon their oaths aforewid, do 
further present, that the bait1 George NcCoy, on the clay and 
year aforesaid, with force autl arm., at  and in the coullty afore- 
said, two bushels of corn of the ra lne  of two dollars, of the 
goods, chattels and moneys of one J .  6. Roberts and the said 
George RIcCoy, the said two buihels of corn being the j o h t  and 
tindivided property, good>, clmttel5 and nloncy, of the said 
J. G. Roberts and said Geolgc RIcCoy, the said J. G. Roberts 
ancl George AlcCoy each onning one undivided half of the said 
two bushels of corn, as laadlord aud tenant, the faid J. G. 
Roberts being the la~~dlorcl and onuer  uf the land upon which 
the corn had been g r o ~ ~ n ,  and thc said George 3lcCoy I ~ i n g  the 
tenant of the said J. G. Robertq, who grew the wid corn, the 
said corn being ~ti~divided nuti theu a d  therc being fouad, 
feloniously did $teal, take ancl carry away, against the foi-111 of 
thc statute in such CRSC ina~lc and provided a n d  against the peacc 
and dignity of the state." 

The  solicitor entered a nolle p.osequi as to the first count. 
The defendant dcnlurretl to the hill of ii~dictnlent and moved 

that it be quashed. The court witaiuecl the motioi~, and f r o n ~  
this ruling the solicitor for the state appealed; 

Attorney-Gencd, ibr the Statc. 
S o  cou~isel for the defendant. 

ASHE, J. The  hill charges that the corn alleged to have been 
stoleii was of the goods, chattels attd moneys of one J. G. Roberts 
a n d  the d<fmrlant George 17hCoy." 

LORD HALE say" [(Regularly a 111an cannot comniit felony 
o f  goods whenever he 1:ath property. I f  A a i d  H be joint 
tenants or tenants i n  common of an horse, and A takes the horse, 
possibly nnimo fz~mitd i ,  yet this is not felony, because one tenant 
in  common, taking the whole, doth but what by the law h e  may 
do." Vol. I, p. 515. And the reason for this is, that there is 
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in f'dct no taking, for he is already in possession, and tmking is a 
n~aterial ingredient in the crime of larceny. 

I t  is true there are circnmstancef in which a I I I ~ ~  may conmit 
larceny of property of ~ ~ h i c h  he iq the general owner, as where 
he takes it wit1 a felonions intent from the special owner in order 
to charge him with the ralue. 2 Eaqt. P. C., 654; Rex v. Wil- 
kerson, l Russ. S: Ry., 470; Pnlmcl+ r. People, 10 Wend., 105. 
But this doctrine only applies to tho+;e cafes in which the person 
in  possession sustains to the owner wch a relation as to be legally 
chargeable with the loss of' the goods; and in every such case 
the indictment should lay the property to be i n  the special owner. 
Bishop Crirn. Pro., $682, and Bishop C. L., $802. Hawkins, in 
hi.3 Pleas of the Crown, lays d o ~ ~ n  the doctrine ((that any indict- 
ment of larceny must have the words felonice cepit :Is well a s  
asportuvit; from whence it follows t l~a t  if the party be guilty of 
no trespass in taking the goods, he cannot be guilty of felony in 
carrying them away." Vol. I, p. 142. 

Where, then, as in the case before ns, two persons arc joint 
owners or tenants in conln~on of a personal chattel, the one has 
as much right to the possession as the other, and one cannot 
maintain an action against the other for a trespass upon his pos- 
session ; though it is held he may sustain the action of trover, 
where the joint property has been destroyed, or, if of a perishabl$ 
nature, has been so disposed of that the other cannot recover it, 
which is held to be equivalent to destruction. Lucas v. Wasson, 
3 Dev., 898. 

The law appertaining to the relative rights and posscssion of 
landlord and tenant, and the liability of the latter to crin~inal 
prosecution for larceny, has been pre tp  fully expounded in the 
recent cases of the Stnfe v. Tt7ebb, 87 S. C., 558, and ~Ctaie v. 
Copeland, 86 N. C., 691. 

Possibly an indictment for a misdemeanor n igh t  be sustained 
against the defendant, under THE CODE, $1759, but this bill of 
indictment cannot be sustained, and was properly by His 
Honor in the court below. 
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There is no error. Let this be certified to the superior court 
o f  Madison county. 

No error Affirmetl. 

S T A T E  v. S.%hIUEL FREEXIAN. 

Larceny of illoney-Kccent Possessio?i-Jt~dge's Charge. 

1. The  evidence in this case \ws sufficient to lvarmnt the jury in finding a 
verdict of guilty. 

2. Indictnlent cliarged the larcmy of "thirty dollars in money," and the proof 
was that defendant stole "three ten dollar bills"; Held, no variance. 
THE CODE, 21190. 

3. Where, in such case, the court, in reference to the ten dollar bill found in 
defendnnt's possession recently after the theft, charged the jury that if 
they were bntisfied it was one of the bills stolen, its possession by the 
defendant (althongh no presuniptiori ag'tinst him) was a fact which they 
might consider with the other testimony in the case; and if they found 
i t  was not a part of the mane? stolen, they should dismiss that fact from 
their  consideration in passing on the other testimony; Held, that  the  
charge is :IS favorable to the defendant ns lie liad a right 'to expect, and 
his exception thereto is groundless. 

INDICTMEKT for larceny tried at  Fall  Term, 1583, of BUS- 
COMBE Superior Court, before Gtdger, J. 

The prosecution was commenced in the inferior court befbre 
T. F. Davidson, chairman, and associates, where the defendant 
was convicted, aud from the sentence pronounced appealed to the 
superior court. I n  the latter court, His Honor reviewed the 
mattew of l a x  raised on the trial below and sent up with the 
statement of the case, and affirmed the judgment, from which 
the defendant appealed. 

Attorney-General, for the State. 
No counsel for the defendant. 
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ASHE, J. The defendant was chargcd with stealing "one 
purse and thirty dollars i n  money, arid a trunk Irej-, of the goods, 
chattels ant1 moneys of one Fannie 1'. McGiil." 

On the trial in the inferior court, it was in evidence that the 
defendant was in the employn~ent of one Wedden, who was the 
proprietor of a livery jtable and line of hacks, and that 011 the 
- day of -- 1883, he mas sent by his employer to a 
house in Asheville, with a vehicle to get some baggage to be car- 
ried to the train passing Asheville that afternoon. When he 
went to the house where the baggage was, he was acconlpaniecl 
by a man nailled Williams. A young lady, from whom the 
property was alleged to have been taken, was in a room, partially 
undressed, sitting on the floor writing, with her writing nzaterials 
and purse, containing three ten dollar bills, some small bills and 
n key, on the floor near her. Hearing persons approaching the 
roonl in which was the baggage, she hastily stepped in an adjoin- 
ing room, where she remained until two men had carried out the 
baggage. She returned, resumed her writing, and in a half hour 
or so thereafter missed her purse. No one had been in tlle room 
since she left it exccpt the two men who carnc for the baggage. 

VCrilliams, who accompanied the defendant, testified, that as 
they went in the room the defendant stooped down, as if to 
pick up son~ething on the floor, and exclaimed, "Oh, I~ell!" 

The state then aferecl to prove by one Levi, that some three 
or four hours aftcr this, the defendant came to his store and pur- 
chased some goods, and gave witness a ten dollar bill, from which 
he took tlie amount due him. The bill was torn almost across, 
and there was no evidence whether any of the bills stolen were 
torn or not. This testimony was objected to, but admitted. 

The witness Wi l l i am was under indidn~ent for the same 
offence, but in a separate bill. 

The court charged the jury that if they were satisfied tlie 
defendant stole the money as alleged, it was their duty to so find, 
even if they were convinced that the man Williams participated 
in  the commission of the crimc. The defendant excepted. 
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Defendant asked the court to instruct the jnry that there mas 
no evidence sufficient to warrant a conviction. The court de- 
clined, and the defendant excepted. 

H e  then asked the court to charge the jury that he could not 
be convicted under thc bill, as it charged the stealing thirty dol- 
lars in money, and the proof of stealing three ten dollar bills was 
not sufficient. Eefused, and defendant excepted. 

The court, in reference to the ten dollar bill in the possession 
of the defendant recently after the larceny, charged the jury 
that if they were satisfied it mas one of the bills stolen, its pos- 
session by the defendant, while it raised no presl~tnption of his 
guilt, was a fact which they might consider, with the other facts 
in their inquiry, as to who was the thief. That the defendant 
had offered testimony, which hc insisted was sufficient, to show 
that the bill passed by him was not a portion of the stolen 
property; and if they concluded that it was not a part of the 
money lost, they would dismiss the fact entirely from their con- 
sideration, and confine their investigation to the other facts em- 
braced in the other testimoay in the case. 

W e  are not informed, and we do not perceive upon what 
p o u n d  the first charge of the court to the jury was excepted to, 
and the second charge was as favorable to the defendant as he 
had any right to expect or demand. And then the exceptions 
taken to the refusal of the court to give the instruction asked 
are so trivial that it ~ u s t  he they were talien with no expecta- 
tion of being sustained, but for the purpost: of postponing the 
" evil day." 

As to the first exception, we think the evidence was amply 
sufficient to warrant the jury i n  finding a verdict of " guilty." 

And as to the other exception, in reference to the instructions 
refused with regard to the proof of stealing tlirt-c tcn dollrrr bills, 
which it was contended was a variarlce from the charge in the bill 
of stealing thirty dollars in money : All that is necessary in a bill of 

indictment for the larceny o f  monej or United States treawry 
notes, or any note of any bauk whatever, is to describc i t  a s  
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money, and such allegation, so far as regards the description of 
the property, shall be sustained by proof of any amount of coin 
or treasury note, or bank note, although the particular species of 
coil] of which such an amount was coniposed, or the particular 
nature of the treasury note or bank note, need not be proved. 
TIIE CODE, $1190. 

Under this section, the description in tllc bill of indictment of 
the property stolen, as  thi~ty dollars in money, is a good averment, 
m d ,  by the provisions of the Farile section, it will be sustained 
by proof that it was a bank note or treasury note that was stolen, 
:uid it would be tlie same if it mas called i l l  the evidence a ten 
dollar bill, for that description etn1)races a treasury note as well 
as a bank note of that description. I n  conlmon parlance they 
mean identically the same thing. When one speaks of a ten 
dollar 62Z) it is universally understoocl he meaus a bank bilE of 
the denomination of ten dollars, or a treasury note of the same 
denoniinatiou. There is no other institution that we are aware of, 
besides banlis, which issue wlmt are called '' bills," to be used as 
current money. Threc tell dollar Bills., then, must he taken to be 
three bank notes of the denomi~iation of ten dollars, and, under 
the :~ct of 1876-7, the proof offered i n  the case of the loss of three 
ten dollar bills sustains the indictment, and there is no variance. 

There is no error. Let this opinion be certified to tlie supe- 
rior coyrt of Buncombe county, that a certificate may be issued 
b,.. that court to the inferior conrt of that county, to the end that 
i,t may proceed with the case accortling to law. 

No error. Affirmed. 

STATE v. LEANDEIt WHITAKER. 

Larcen y and Receiving-Informd Verdict, duty of court in 
relation thereto. 

1. On trial of an indictment for the larceny of cotton and receiving the same, 
knowing it to have been stolen, the jury fonnd the defendant "gnilty of 
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receiving stolen cotton" ; Held, that the verdict is defective, in that i t  is 
not responsive to the charge in the indictment, and a venire de n o ~ o  must 
therefore be awarded. 

2. I t  is the duty of the conrt to look after the form and substance of a verdict, 
and, if it  be informal, to direct the jury to reconsider it. 

{State v. A~rington, 3 Mur., 571;  State v. Edmund, 4 Dev., 340; Stale v. H u d -  
son, 74 N. C., 246, cited and approved). 

INDICTMENT for larceny tried at Spring Term, 1883, of HAL- 
IFAX Superior Court, before Philips, J. 

The indictnxnt contained two counts-one for stealing a quan- 
tity of cotton, the property of Janies H. Parker, and the other 
for feloniously receiving the cotton, knowing it to have bcen 
stolen. Upon the trial i n  the inferior court of Halifax, before 
Thos. N. Hil l  and associate justices, in which the prosecution 
commenced, the defendant pleaded "not guilty," and the jury 
returned for their ver<lict that the defendant "is guilty of receiv- 
ing stolen cotton." On motion of the defendant, judgment mas 
arrested, and the state appealed to the superior court, where the 
judgn~ent  of the inferior court mas affirmed, and the state ap- 
pealed to this conrt. 

Attoi-ney-General, for the State. 
ilfr. J. E. O'Ha~.cl, for the defendant. 

ASHE, J. The record does not disclose upon what ground thc 
judgment was arrested, but we presame it was because it was 
considered that the verdict of the jury was insensible, or not 
responsive to the issue presented for their consideration. 

The charge was that the defendant received the cotton of one 
James H. Parker, knowiug it to have been stolen, and the jury 
find "he is guilty of receiving stolen cotton." The finding is 
very informal and uncertain, and not responsive to the indict- 
ment. What cotton do they find was received? To  whom did i t  
belong? Did the defendant, a t  the time of receiving it, know that 
it had bee11 stolen? According to thc verdict, the cotton received 
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may have belonged to any other person than him who is alleged 
in the indictment to be the owner; or, the defendant may have 
received the cotton without any linowledge, at  the time of receiv- 
ing it, that it had been stolen. To  constitute the offence charged 
iu the second count of the indiptmeut, the goods must be shown 
to bc the property of the person alleged to be the owner. They 
must have been stole~i before their reception by the defendant, 
and he mnst have a linowledge of that fwt  at the time of receiv- 
ing. But this verdict, in its general .terms, cannot be construed 
to have found any of these essential facts, save that of receiving 
some stolen cotton. It is not snfficiently responsive to the issue; 
and whenever a verdict is imperfect, infmn~al, insensible, or one 
that is not responsive to the indictment, the jury may be directed 
to reconsider it with proper instructions as to the form in which 
i t  should be rendered. 1 Arch. Cr. Prac. & PI., 176, note 4; 
State v. Arringlon, 3 Mur., 571. 

But if such a verdict is received by the court and recorded, i t  
would be error to pronounce judgment upon it. The most regular 
course wo~ilcl be to set aside the verdict and order a venive de notto, 
1 Chitty Cr. Law, 646. This, no doubt, is the proper and regu- 
lar practice in such cases. I t  was so held in State v, Eclnzund, 
4 Dev., 340. But in a similar case before this court the judg- 
ment mas arrested. State v. I3~chon, 74 N. C., 246. So i t  
would. seen1 that advantage has been taken of such a defect in 
the verdict by both courses in this court. But it is held that the  
practice of' directing a jury to reconsider their verdict, or order- 
ing a venire de novo, is a harsh rule of the common law, which 
has been so far relaxed as not to apply to cases where t l ~ e  vcr- 
dict in terms or efict amounts to an acquittal. 2 Hawk., ch. 47, 
$§11, 12; 1 Chitty C. L., 648; State v. Awington, suprcz. 

To  avoid embarrassment in cases like this, it ~vould be well to  
follow the suggestion of Mr. BISHOP, "that in every case of a 
verdict rendered, the judge or prosecuting officer, or both, should 
look after its form and its substance, so far as to prevent a doubt- 
ful or iusufficient finding from passing into the records of the  



OCTOBER TERM, 1883. 475 

-- -- 

court, to create embarrassment afterwards, and perhaps the neces- 
sity of a new trial." 1 Bish. Cr. Pro., $831. 

Apprised as we are of the learning and ability of the presiding 
ofher  of the inferior court of Halifax county, we are assured the 
judgment could not have been arrested in that court for the rea- 
son the " receiving" was charged to hare  been done " feloni- 
ously "; and we are unable to cliscover from the record any other 
grounds for arresting the judgment than the defective verdict. 
But we are of the opinion, that instead of arresting the judg- 
ment, a venire de nova should hlve been ordered. Let this opinion 
be certified to the superior court of Halifax county, that a certi- 
ficate n ~ a y  be issued f rok  that court to the inferior court of said 
county that a venire de novo may be awarded. 

Error. K e n i ~ e  de noz*o. 

S T A T E  v. JAMES F. CRAIGE. 

Lnrct,ny-Asporfatiolz- Constructive Possession-Xotion in 
Arrest-New l;inl-Ptwunzption of cor?wt  .z:erriict. 

1. T h e  bare removal from the place N here goods a re  found by the thief (here, 
wheat from one garner into the defendant's adjoining garner at  n mill) is 
a s~tffjcient asportation to constitute larceny; and n sever:unce from the 
constructire possession of the owner is also snfficient. 

2 A motion in  arrest of judgment cannot be grounded npon a variance be- 
tween allegation and proof; i t  lies only for defects in the  indictment. 

3. A new trial will not be granted by this court for :t variance b e t ~ e e n  the 
allegation and the proof, where no exception is taken in the court below. 
The  pres~ilnption is, that every f:lct necessary to rjnstain the verdict was 
proved on the trial. 

(S ta te  v. Green, 81 X. C., 560;  State v. J'alker, 87 N .  C., 541 ; State v. Jonq 
69  N. C., 16 ; State v. Potter, Phil., 3 3 8 ;  Stccte r. Couan, 7 Ired., 239; Honey- 
cut v. Anyel, 4 Dev. ck Bat., 306, cited and approved). 



476 I N  THE SUPREME COURT. 

INDICTMENT for larceny tried at Spring Tern], 1883, of 
ORANGE Superior Court, before Gilmer., J. 

The state introduced as a witness one Orren Suggs, who tes- 
tified that he and one C. P. Suggs mere ~ id le r s ,  and kept thc 
mill of Mrs. Purifoy, in Orange county; that they both took 
charge of the mill in January, 1853, and at t l~a t  time the defen- 
dant lrad wheat at  the mill, in garnrr No. 54, amounting to 
forty and a half bushels, for which he gave defendant a receipt; 
that he moved the defentlant's wheat at the time he measured it 
into garner No. 63, and owing to certain circumstances, witness 
again rcnioved defendant's wheat from garner Xo. 53 to garner 
No. 51; that at  the time of this last ren~oval he again measured 
defentlant's wheat i n  garner No. 51, and there were twelve and a 
half bushels of wheat in that garner more than there ought to 
have been, and this twelve and a half bushels he poured in the 
other garners in the mill cbontaining wheat of other l)ersons, 
from which wl~ent I d  been missing; that J. W. Cheek, Jr., 
had two garners in the mill containing wheat (Nos. 49 and 50), 
and the wheat in these garners belonked to J .  M. Cheek, J r .  ; 
that garner No. 50 was only separated from defendant's garner, 
No. 51, by an inch plank partition, which did not extencl to the 
top of the garners. 

The witness further testified, that in the month of March last 
the defendant came to the mill, and, :ifter waiting some little 
time in the first story of the building, the defendant went up- 
stairs into the second story, where the garners were. I n  a short 
time the witness went up-stairs and saw defendant leaning over 
garner No. 50, containing J .  M. Cheek's wheat, and with his 
hands rapidly throwing the wheat from garner Xo. (50 into gnr- 
iier No. 61, containing the defendant's wheat; and the witness 
stood and watched him; that the defendant, after discovering 
the mitncss, began to throw the wheat up and let it $dl1 back 
into the garner containing J. M. Cheek's wheat, and thereupon 
the witness told defendant that lie had been suspecting him for 
some time, and now he had caught him, and was going to prose- 
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cute him. Defendant asked what he (defendant) was doing? 
Witness replied, "tllrowiug J. 31. Cheek's wheat from his gar- 
ner into defendant's." Defendant said he was only exanlining 
the wlieat, and threw it back into the same garner. Witness 
replied: "I know you did that after you saw me." Defendant 
then acknowledged it and tried to get him not to prosecute him. 

Witnesq also, on cross-exaniii~atiol~, said that neither the defen- 
dant nor any one else would have gotten from the niill, by his 
consent, any more wheat than1 his receipt called for, and that 
defendant mould not have gotten more than forty-and-a-half 
bushels. 

Defendant's counsel asked His  Honor to charge the jury that 
under the facts of the case there was 120 asportation, a d  defen- 
dant could not convicted, but this instruction was refused, and 
defendant excepted. 

The jury returned a verdict of guilty, and the defendant 
moved for a new trial, which was refnsed, and hc appealed from 
the juclgment pronounced. 

ilttorq~ey-Gene,.ctl, for the statc. 
Messrs. G ~ n h a m  & Ru&z and John .Manning, for defendant. 

ASHE, J. The only exception taken in the court b d o ~  \\as 
to the refusal of His  Honor to give the i~lstruction asked, that 
there was no asportation of the wheat. There was no error in 
the refusal of the court to give the instruction. 

Larceny is defined to be the felonious taking and carrying 
away the personal goods of another. 4 Blk., 229. There must 
not only be a taking but a cnrrying away to constitute the crime. 
Arch. C. I,., 190. ,4nd i t  is held by a11 the authorities that a 
bare removal from the place where the goods are found by the 
thief, tllougll he does not make off' with them, is a sufficient 
asportation or carrying away. Thus if a. thief, intending to steal 
plate, take it out of a chest in which it was, and lay it down on 
tlic floor, I I L I ~  be surprised before he can nlalie his escape with 
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it; so where the defendaut drew a book from the inside pocket of 
the prosecutor's coat, ahout nn inch above the top of the pocket, 
but  while thc book was still about the porson of t h ~  prosecutor, 
the prosecutor suddenly put irp his hand, upon which the dcfen- 
dant let the book drop and it fell in the progecutor's pocket; it 
was held in botI1 of thesc cases that therc was a sufficient aspol.- 
tation to constitutc Iarccny. Arch. C. I,., 190. 

In f~ir ther  illustration of' this doctrine, it llas been held, by the 
u n a n i o m ~ s  opinion of the twelve judges of Englnnd, where the 
prisoner got into a 1vag011, and taking n pnrccl of goods which 
lay in the forepart, hncl re~novctl it near the tail of thc wagon 
where he  was apprehended, that as the ~irisoncr had moved the 
property from the spot where it was originally l)lacctl, with all 
intent to steal it, was a scrfEcient tnking and cnrryif7.q away to 
constitute the oFencc. 2 lihst 1'. C., 566. Ant1 agaio, wherc 
the prisoner wa3 indictctl for robbilg the prosecutsix of n dia- 
lnond car-ring, it a p l ~ i r c t l  that as she mas c w ~ i n g  out of an 
opera house, the prisoner s~~atcllctl at  her car-ring and tore it 
from her ear, which l)lerl, and s l ~ e  was ~ n u c h  hurt, the ear-ring 
fell into her Ilair, where i t  was f i ~ ~ n c l  on her return 11on1e. Oil 
a ease reversed the judges were of opinioll that this mas a snffi- 
cient faking to conqtitutc ~ d h e r y ,  it heirig i n  the possession of the 
prisoner for n moment, scparatctl fiwm the owner's person, though 
he could rrot retain it, hut  prol~al)ly lost it again the w r y  instant 
it was  tali^^^. Rca. V. Lnssiter, 1 East 1'. C., 557; State V. 

Green, 81 N. C., 560. 
To apply the principle announced in those wses to that beforc 

us: Here, the wheat in gr;u.ner No. 50 7vm thc property of Check, 
and though in the actual possession of' the prosecutor, wllo was 
tllc miller, the constn~ctivc possession was  in Cheek, and while 
a severance from the possession of the owner is necessary to con- 
stitute larceny, it matters not ml~cther the scverancc is from his 
cn~~structive or actual possession. 3 Arch., C. Pl., 366. 

The  transfer of the wheat by thc de fedan t  from garner No. 
60 to garner No. 51, containing his own wheat, was a sufficient 
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asportation to constitute the offence of larceny, and i t  could make 
no difference whether in fmt  he would derive any benefit from 
the transfer of the wheat, for the felonious quality consists in 
the intention of the defendant to defraud the owner and apply 
the thing stolen to his own use. 

I n  this court, defendant's counsel moved in arrest of judg- 
ment, upon the ground that the bill of indictment charged the 
ownership of the property to be in Marion Cheek, while the 
evidence in the case showed it to be in J. M. Cheek, J r .  The 
motion cannot be sustained upon any such ground. The judg- 
ment in a criminal prosecution can only be arrested for defects 
in the bill of indictment when it shows substantial defects upon 
its face. The court cannot look to extrinsic evidence to ascertain 
the defects. State v. Walker, 87 N. C., 5-11. 

The  defendant contended that if the motion in arrest could 
not be sustained, that the defendant was entitled to a venire de 
novo, upon the ground that there was a variance between the 
proof and the allegations in the bill of indictmeut. But what- 
ever force there may have been in this point, if it had been 

I raised at  the proper time, i t  cannot avail him) here. There was 
no such exception taken in the superior court, and this court will 
not consider an exception which was not taken iu  the court 
below. Stnfe v. Jones, 69 N. C., 16 ; State v. Potter, Phil., 338 ; 
Xtnte v. Cowan, 7 Ired., 239. And we must assume that Marion 
Cheek and J. M. Cheek, Jr., are the same, for when there is no 
exception or statement to the contrary, the court must presume 
that every fact was proved which was necessary to sustain the 
verdict. Honeycut v. Angel, 4 Dev. & B~t., '306. 

No error. Affirmed. 
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S T A T E  v. W I L L I A M  CRAY. 

8pecial Verdict-Larcen,y-6rrtent must be fou,nd. 

1. A special verdict must find, as a fact, the intent with which the  offence 
charged was committed, in cases where the intent is an ingredient of t h e  
offence. 

2. Where a special verdict i s  defective, a venire de noxo will be amarded. 

(State v .  Blue, 84 N. C., 807, and cases there dited; Slate v. TVatts, 10 Ired., 
369, cited and approved). 

INDICTMENT for Iarceny tried at Fall  Term, 1883, of ORANGE 
Superior Court, before MacRne, J. 

The jury found a special verdict, in substance as follows: 
George Piper, the prosecutor, was the owner of the piece of mut- 
ton alleged to have been stolen by the defendant, and the defen- 
dant came to his wagon in the town of Hillsboro and took up 
the mutton, saying it was for Mrs. Webb, "I mill take it to her 
and be back with the money in five minutes." H e  went off with 
it; did not carry it to Mrs. Webb, but converted i t  to his own 
use; did not bring back the money, nor pay for the mutton. 
Mrs. Webb gave the defendant no authority to buy it for her. 
The defendant afterwards returned and told the prosecntor the 
mutton was for his own use, and he would pay for it. There- 
upon the court held that the defendant was not guilty, and the 
state solicitor appealed. 

Attorney- General, for the State. 
Mr. A. JV. Graham, for defendant. 

MERRIMON, J. The special verdict in this case is defective 
in a material respect, and the court is, therefore, unable to deter- 
mine, upon the f'dcts found, whether in law the offence charged 
in the indictment mas committed or not. 

I n  every special verdict, the jnry must find all the fdcts essen- 
tial to constitute the offence charged in the indictment. T h e  
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court cannot supply facts, nor drnw infere~~crs  from evidence set 
forth ill the verdict: it muit say upon the facts found that  in 
law tlwy constitute or (lo not con4t1ite the offence charged, and 
tliereupon the verdic.t of the jury is entered in accordance with 
the  opinion of the court. When the special verdict is thus defcc- 
tire, t l ~ e  court will direct a vo1ir.e de ~ O L ' O .  Stnte v. TVollace, 3 
Ired., 195; State v. Curtis, 71 K. C., 56; St& v. Lony, 74 Pr'. 
C., 121; State v. Bltie,.X-I 3. C., 807. 

The  special verdict in this case is tlefectirc, in that the inte?lt 
is not found as a fact. There may be evidence of intent, b u t  thc  
fact is not f o ~ i d ,  by the jury. I n  larceny, the i n t c ~ ~ t  is an essen- 
tial ingredieut: the taking m w t  be feloniozrs, that is, done nwinzo 
fu~.autli, and there is no larceny rcithout such intent. And this 
material fact must be found in the special verdict-not simply 
ecidence fro111 which t l ~ e  intent may 1)e inferred. The  jury most 
find the fict from the eviclencc before tl;en~, atid the intent is a 
question for the jury. Arcll. Cr. PI.; 172; Stnte v. Watts, 10 
Ired., 369; State v. Curtis, supra. 

Whether, if the f'nct of f~lonious intent were fo~uitl in the spc- 
cia1 verdict, the facts would comtitute the o h c e  of larceny, or  
the offe~ice of obtaiuing goods by false pretence, or some other 
offence, is not a question we are now called upon to decide. 

There is error. The  judgment must be reversed, the special 
verdict set aside, and a renire de nor0 awaldetl, and it is accord- 
iugly so ortlered. 

Error. Venire de novo. 

STATE v. S. P. and J. W. BRITTAIS. 

Homicide-Son jiyhtiny i u  dgence of̂  his father- Tcdes-jw ro, - 
Dlisconduct of Jury,  inzpecichnzent of certlict of. 

1. Where a prisoner makes on assault upon A ,  and is re-assaulted so fiercely 
that the prisoner cannot retreat without danger of his life, and the pris- 
oner kills A ; Held, that the killing cannot be justitied upon the ground 

31 
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of self-defence. The  first assailant does the first wrong and brings upon 
hinlself the necessity of slaying, and is therefore not entitled to a fnvora- 
ble interpretation of the law. 

2. The lzilling being established, the offence is  murder; and i t  is incumbent 
npon the prisoner to show circumstances of mitigation or  excnse to tbe 
satisfaction of the jury, unless the same arise out 6f the evidence adduced 
on the part of the prosecution. 

3. And if snch proof puts the offence of murder out of the  way, the law of 
this state is that i t  is still incumbent npon the prisoner to show, in  like 
manner, the circnrnstaoces of justification ; and if he fails to do this, the  
offence is  man4augbter. 

4. I f  two men fight upon sudden quarrel and equal terms, the one upon provo- 
cation and the other npon a predetermined intention to kill, the fact 
that the latter wpuld be guilty of murder if h e  slew his adversary can- 
not excuse the former if he should be the slayer. 

.i. Though a son may fight in the necessary defence of his father, yet the act 
of the son must receive the same construction as the act of the father 
mould have received. 

6. A juror of the original panel is not subject to be challeoged npon t h e  
ground that he had served npon a jury i n  the same court within two 
years: only taleu-jurors who h a r e  thus served are disqualified by the stat- 
ute. THE CODE, $1733, proviso. 

7 .  9 juror cannot be exantined as a witness to impeach the verdict of the jury 
of which he was a member. 

8. TVhere the circumstances are snch as merely put n suspicion on the verdict 
by showing, not that there z~us, but that there might have been, undue 
influence brought to bear upon the jury because of the  opportnnity for i t ;  
Held, that the granting a new trial is discretionary with the  presiding 
jodge. 

(Stnte v. Ta-elm-nu-fuh, 64 N. C., 614; State r. FvanE, 5 Jones, 384; State v. 
Willis, 63 N. C., 26;  State v. Ellich, 2 Winst., 400; State v. Johnson, 3 
Jones, 266; Stute v. Haywood, Phil., 356 ; State v. Smith, 7 i  N. C., 488; 
Stutc v. Vunn, 82 N. C., 631 ; State v. Johnson, 75  N. C., 174;  Stute v. Cock- 
man, 2 Winst., 95 ; State v. Stnallzuood, 78 N. C., 560; State v. Tilghman, 11 
Ired., 513, cited and approved). 

INDICTMENT for murder tried at  Fa11 Term, 1883, of HEN- 
DERSOX Superior Court, before Gudger, J. 

The  prisoners are charged with the kiIIing of Samuel P. Cnn- 
ningham, and npon the trial they made several exceptions, based 
upon facts which are substantially as follows: 
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O n c  Shipman, a juror of the original panel, when called wa1; 
challenged by the prisoners on the ground that hc had served as 
a juror in that  court within two years of that tern1 of the court, 
hut the challenge was disallo~red and the prisoners excepted. 

A diEcnlty occurred between the prisoner*, Samuel P. Rrit- 
tain and John  W. Brittain, ancl one J .  H. Fanning, in reference 
t o  the lease of a store in the towr~ of Hcndersonville, known as 
t h e  (' F e w  store." 

Dr .  Egerton, a \vitness for the state, testified that on the day 
of  the difficulty, the deceased and himself were standing at  the rear 
end of the store of the deceased, and,  upon Ilearing rapid firing 
down the street, in the direction of the "Ewart  l)r~ilding," thc 
deceased stepped ont on the street in front of witiiess, and jump- 
iug back, said, "I am shot.". The  ball entered the back of his 
r ight  hand, and lodgetl against the skin on the illside of the 
hand. Dr.  Fcw and the witness extracted thc ball. The wit- 
ness saw the deceascd at  his store the day after the shooting; hi5 
hand was very ni~lcli swollen, awl he complained that it gave 
him great paio, and l ~ e  afterwards died. 

Dr .  Few, wlm wa i  examined withorlt ol>jection as an cxpert, 
testified that IIC had as~istetl in extracting the ball from the hand 
of  the deceased. On thc Sunday after hc received thc wound, 
be  became his physician ant1 attended him till his death, ant1 
gave  35 his opinion that he died of blood poison, produced by 
thc  wound. I n  answer to questions by prisoners, the witness 
stated that  he had the housc rented whcn the difficulty orcurred, 
a n d  had sublet the ilouqe to the prisoner, S. P. Brittain, from 
the  1st  day of January, 1883. H e  did not leasc to Fanning. 
H e  was shown the lease he had made to S. P. Brittain, and iden- 
tified it, and stated that Brittain had paid the rent due for the 
Rrst month. 

Dr. Fletcher was examined as an expert, and stated that he 
had had a consultation with Dr. Few on thc condition of the 
deceased, and concurred with hi rn in the opinion that deceased 
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diet1 of blood poison, and that liii death mas caused by tlic 
wound producing blood poison. 

J .  H. Fanning nns lwst introdr~cctl, antl testified that on tile 
c l ~ y  in question 11e hail I)ecn hird Iitinting, nud on liis retura left 
his gun in lyhitted's drug storc : u d  n ent to thc billi:~rtI sdoon. 
H e  for~i~t l  that tiis meal a i d  corn 11:d 1)ecn 111ovetl out of the 
Few storc, arid, finding the (loor of' the same r~nlocketl, Ilc went 
in, moved his nwd  ant1 cnrn 1)ack into it where it liatl Imn.  H e  
then nailed r ~ p  the door and v i d o w s  :lnd uent out 1)y a win- 
dow. I I e  met S. P. Brittnin, n h o  asked him wliat lic was doing? 
and Fanning replied lie 11nd beell putting I1i5 niral antl corn 
back in  thc storc, and was nailing up the door n d  \\indows, 
and did i ~ o t  w:rnt Iiini or ally one else to p u t  them out again. 
He and Rrittain liatl rented the storc together, and 11c was to be 

.lIiCss. a secret partner, and they were going into thr  whi4iey 1)u-' 
Wlicu Ilc told Brittnin not to carry out the corn and  menl, Brit- 
tain said (( I)! G-d, he ~vonltl go in in lehs than tlirrc minutes." 
H e  \~n l l i td  o E  rapidly townrtlb iliain street, and wituess did the 
same. EIe saw the prisoner-, S. P. auil J .  \V. Brittain, coming 
:Icross the street to tlic court-lioi~se and barli to the "Ewar t  
b~iilding," and both tile prisonerz ncwt into tlic drng store ant1 
st:tyed a few minr~tcs. J. 7V. Rrittail~ pulled off his overcoat, 
pulled a pistol out of hi.; overcoat pocket :ind 11ut it ill his right 
coat pocket. They then wallied out and towards the Few storc. 
The  witness piclied up liis gun and stnrt~cl to his billiard saluon, 
by nay  of tlie Few store, where his menl and corn were, and, 
seeing S. P. Brittain kr~ocliing at the door, said, "don't go in." 
S. P. Brittain said " by G-d, I a111 going in," and burstctl the 
door open with his shoulder and w n t  inside. J. W. Brittain 
follo\ved, :~nd wituess also went in, saying, " 1 I1:lre as l l~uch 
right to go in as you; I own one-half of the store; I arn i n  
possession; my men1 and corn are in here; I llave a right to 
protect it." S. P. Brittain drew a piece of' scantling and J. IV. 
Brittnin drew a pistol. S. P. Brittnin said "G-tl d-11. 
you, get out of here or I will break: your hencl." He stepped 
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out on the sidewalk two or t l ~ r e e  steps, S. P. Brittain r'ollo\ved 
~ v i t h  ti16 sc~tnt l ing and  J. \T. Rrittoin came to t h e  door. T h e y  
tall<ed :~l)orlt tlre room, : I I I ~  ~ i t i l e s ~  s:ii:l he  had as n1rlc11 r igh t  
to  t h e  room as before. S. P. Brit ta iu struck him 011 the head 
with the  scant l i~lg,  saying " (1-11 you, you will  11ot go  in thcrc." 
T h e  witocs.4 rcrne~nheretl nothing   no re, except tha t  when he was 
struclr the  jar  caused his gull to  fire. H e  was then carried to  
N r .  Tom's store, w l ~ e r e  his TVOLI ucls were (1 ressecl. 

O n  cross-exami~iotiol,, th;: witness stated that  S. P. Eri t ta in 
\vas to d o  the  renting a ~ i d  they were to  be p a r t ~ ~ e r s ;  Ile p:litl half  
of the  first montli7s rent, aii(1 w e d  the  rovm in the  storc to  sell his 
111ca1 a n d '  corn, witli t h e  consent of S. 1'. Brittain. TVit11e.s 
had two gulls, d was in the  habit of put t ing his gun  in W h i t -  
ted7s d r u g  storc. H e  did iiot t ~ l l  ,Ilax\rell  a n d  Just ice hc was 
going to use l ~ i s  gun.  H e  and S. P. Rri t ta in liad dissolved their  
p:irt~~ersliip that  morniug, before lie went hunt ing,  except as t o  
this  roolll i n  dispute. T h e y  lxxi been partners in  a w11isl;ey sliol) 
called "Role-in-the-wall." Brittnin oivctl I I ~ I I I ,  :ind he  to!d liim 
to .])a? it  over to Ferv for  t h e  n e s t  rent  due .  

H e  fur ther  stated that  \vheii S. P. Br i t t z i~ i  1i110cl;etl the  store 
door down, lie was standing s ix o r  seven feet f rom the  door, 
.ant1 said "boys, don't IcnocB the  door down." " 1 stepped in 
t h e  storc after t l ~ e  prisoners, \ r i t l ~  m y  guu  i n  111~ Iland, with tile 
nluzzlc dowu to the  ground ant1 t h e  breech under  my arm." 
W h e ~  S. P. Rr i t t a i~ i  told liiln to  go  out, lie did so, going 
backwards to the street, a n d  he  then turned a ~ ~ d  walked u p  the  
street tell or twelve feet. S. P. Bri t ta in followed ant1 witness 
turned toward him, wlicn Eri t ta iu s t ruck a11d the  g11n went OK 
H e  did no t  I;no\v that  t h e  gun  was cocked, nor  d i d  he  tell  
J. B. Arledge, or a n y  one else, t h a t  r i~orning,  tha t  lie wanted n 
pistol, as he  ~ 3 s  going to kick u p  " n little hell " that  d a y ;  did 
not tell S. P. Brittnin that  11e would kill the  first person who 
went into the  store. W h e n  lie got his  g u i ~  from t h e  d r u g  storc 
lie started t o  his biliiard room, intending to go  through the F e w  
store, hnt  he (lid not intcnd a ditliculty. R e  carric(1 one liey 
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and S. P. Brittain nnotller. H c  11ad left his lrey on his key- 
ring at his trunk in t l ~ c  billiard room, and in his abscnce that 
morning some one 11x1 t a k c ~ ~  i t  off. He told Maxwell in t h e  
billiard room tlicrc niight 11e some trouble, but he did not desirc. 
a difficulty. 

.John Maxwell was nest  called by the state. His tertin~onj- 
was thc snme a? that of the witness Fanning to the point when 
the prisoncrz c a m  out of the tlrug store. S. P. Erittain then 
had a hatchet, hut he never saw the hatchet afterwartl~. J. W. 
Brittain had n pihtol i n  his ~ ~ o c l i e t  with his Iiand on the handle 
They went 111) to t l ~ c  <tore-door, ant1 Fauning came out of tho 
drug store, ant1 told them not to go in. 8. 1'. R r i t t ~ i n  kicked 
ope11 the tloor, and tlten entered, fi)llo117~il by I~annirig. S. P. 
Rrittnin wid to Fanning, "G-(1 d-n yon, go or~t," antl as Fan-  
ning came out, S. 1'. Rrittain s:~itl '(shoot, (1-11 you, sl~oot." 
Fanning got o u t  about midway t11c sidewalk with liis grin in his 
ha td ,  with the tnrlzzlc clown toward his fcct, about midway IN- 
tween hi~nself  nntl S. P. Brittain, and it n c n t  off and t ~ ~ o l i  cffkt  
in  t l ~ c  ground. S. I-'. I3rittain struck with the scnntling; the  
witness tllougl~t, " t l ~ c  gun iirctl n little first, hut  ncar about tlw 
samc tirnc wit11 tlic blow." Wlie~l  S. I-'. Hrittain came out h e  
hat1 tile scantling t11.awu. J. W. Brittain camc to the door a .  
8. P. B r i t t n i ~ ~  strricli the secoti(1 blow; the gun fired again antl 
tool; efcct ill thc \v:lll of tile liouie, :ml J .  W. Brittain fired. 
This was all nboot tllc sa~iie time. S. 1'. Brittaiu struck again 
and thr  gun nn5 t l~rown 1111 and h r o l i c ~ ~  hy the blow. J. IV. 
Britt:ii~~ kept sl~ooti~ig.  Fanning t l~ rcw up hia I~nlid nl~tl ran u p  
the street, ant1 J .  IV. Rrittnin, who had come out on thr  s i d e  
walk, shot a time or two as he went u p  the street; all ~ c r c  on 
the sitlc\~alli :i11(1 the firing was to\vardh C m ~ ~ i n g l i ~ ~ t n ' s  (the tic- 
ceased $tore. Fanning fired t n o  sl~ots, the ollc i n  thc gronnt3 
and the o t l~c r  rntl~er d o n n  the street not in the directiol~ of Cun- 
ninghani's store. I3efhre the dificulty, Fanning said if Ile had to 
fight he would do it, nntl, pointi~ig to liis gun, said, " that i3 :ill 
the frieritl I uecd." 
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On cross-examination, the witness stated he did not hear S. P. 
Brittain say anything n p  to the time he went in the store. When 
Fanning came out of the drug storc his gun looked as if it was 
cocked. J. W .  Brittain shot after Fanning had turned and run 
up the street. Fanning said they had had a fuss that 1110rning 
and he had put S. P. Brittain out, and their business was broken 

up. WhiIc going to put his meal and corn back, Fanniog said 
he expected a row and would not be run over. 

W. D. Jnstice, a witness for the state: The testimony of this 
witness was, in the main, of the same import as that of the wit- 
ness Maxwell. H e  stated that when Fanning came out of the 
store he had a shot gtln i n  his hand, and S. P. Brittido a piece 
of scantling, and he said "shoot, d-L you, slloot;" the gun 
was discharged, taking effect i n  the ground, and S. P. Brittnin 
strucli with the scantling, and another blow was struck with 
the  scantling, and a pistol fired from tllc door. The third shot 
was the shot gun. Fanning gave back. up the street. S. P. 
Brittain kept striking, and continued until Fanning turned and 
ran up the street. X7hile Fanni,ng was going back, five shots 
were firecl at  him by J. W. Brittnin, four of them after the gun 
mas discharged the last time. The first shot fired I)y J. MT. 
Brittain was while he was standing in the door; he then stepped 
down on the sidewalk and moved towards Fanning. He thinks 
the pistol was firecl once after Fauning turned to run. When 
Fanning fired the second shot he was in  u position :is if aiming 
to shoot. T h e  were two &shes his head. 

On cross-examination, t l ~ c  witness stated that the scm~tling S. 
P. Brittain had was n piecc that had been nailetl acros2: the door. 
Fanning said he and S. P. Brittain l~ad rentcd the store and Iw 
had paid the rent and Brittain \rroultl not pay him back. 

G. A. Willianls, n witness for the state, testified as to the 
shooting, and said Fanning s t~oped and ran up  the street at the 
last shot, and was about thirty or thirty-five steps above thc Few 
store at the last shot, and twelve steps from J. TV. Bri t t in ,  who 
had advanced about twenty steps. Fanning had his gun in a 
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,hooting position part of the tinie, ant1 J .  W. Brittain had a 
S n ~ i t h  & Wesson pistol, calibrc 32. It was aborlt one haodred 
vards u p  the street from the Few store to Cnnningham's store. 
The wityess sa\v the ball when it w:?s cut out of deceased's haod, 
a~ l t l  i t  lool~etl like a ball of cnlilm 3.1. The  scantling S. P. 
Brittain had WAS six or seven feet long, two itlches wide and one 
inc11 tliicli, of ~ ' ine,  a d  had eon~e llails in it. 

1V. D. Millel., fix the state, testified that he saw S. P. Brit- 
tnin whcn lie commenced 1ricl;ing ant1 pushing tlic door, and 
told llim to stop and let the door alone. Brittain said " I'll 
go i n  or die." F:~n~ti!ig t~all icd to \ rmls  the drug store and 
came back \ritll Iii.; gull. The  ~~risonera entered the store. 
i'ollo\ved by F;~nnio:,., who w:is ortle~wl out. F m n i n g  cnme out 
on the side-\vallr a ~ t l  \vas fiillo\red 1 9 7  S. P. Brittain. They 
stood f'xing cacli other, :is if' combating :E subject, and while 
tdk ing  iu this positio:~ a gull fired, : i d  Y. 1'. Brittnin made a 
retnnrl; and an assault \\.it11 :i piece of' plank Ile 11nd Iwought out 
of the store wit11 him.  Hc s t r ~ ~ c l i  Fanning, ant1 firing C ~ I I I -  

mcnced rapidly. \l.'hen F m n i n g  was struck he reeled and 
retreated tcn or twclre steps, whiie J. TV. Brittain :dvnnced, 
firing, i11d \ritness told hi111 to stop and he desisted. J. W. 
Grittain was firing in tllc directio:~ of C~mningl~arn's  store. T h e  
second shot of F :~ l in in~ ' s  gun was in the direction of Few's 
store. 

Stttnr~cl P. Brittain, one of  t l ~ e  prisoners, was introduced and 
testified in their I~el~alf .  H e  stated that he had proposed to 
F:mnir:g to rent the I)illiard room. F:inning did not agree to 
rent, bnt proposed :L partnership, and they went into lminess. 
" I became d i s d s f i e d ,  and told him I wanted to dissolve. He 
said 'all right.' 1%'~ settled, aiicl he wanted to continue to board - 
with me. A final settlenient was made, and all our br~siness 
was closed on the morning of the shooting.?' H e  had paid rents 
out of the billiard room concern, nnd that rvns accou~ted for. 
They were not partners in the Few store, though they had spoken 
of it. About three honrs after their settlement, on comiug 
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down the street, he l~eartl nailing, and went to see about it, and 
found Fanning nailing up the store. H e  told 11im there was no 
use of that. There was some cursing bet\veen thcn~. Fanning 

swore he would kill the first man who entered. Witness went 
to a lawyer, who ncl~i~qed 11im he had a right to enter, and he 
went in. Fanning followed, with his gun in his hand towards 
him. Witness ordered hirrr out, and he went out,  having his 
gun  poiuted a t  his bre:~st. Witness struclc at  him, strnck the 
gun down, and it fired. H e  1)ointed the g:n at J. W. Brittain 
and witness again struck at him several tirncs. H e  stated that 
the relations Letween hirnself a d  his so11 and Fanning had 
always been of the kindest character. 

On cross-exa1l1i1iatio11, the witrics5 said lie went to look for 
his son to tell him the store had been broke11 open. H e  knew his 
son had a pistol, but (lid not see it when Ile pulled off his ovcr- 
coat. When Fanning bacltec! out of the house hc folhwerl him, 
b ~ i t  did not hit him the first blow; he str~lek at the gun;  that 
he did not tell him to shoot, but did tell hi111 to get out, and 
3s he turned, he did say "d-n you, you may kill us, bat you 
can't scare us"; that he struck several blows with the scant- 
ling, Itnowing that Fanning's gun was a breech-loader, and that 
such guns could be loaded very rapidly. 

M. S. Justice, witlless for prisoners, testified that hc saw 
Fanning's gun, after the fight, on the counter of Mr. Tom's 
store. There were two cartridges lying by it that were bloody, 
and the witness thought they were loaded. The gun could still 
have been fired. 

J. B. Arledge, cxnmincd for prisoners, stated that before the 
fight Funning came to his store and said he wanted to Luy a 
pistol, and, as lie stepped out, said there wonltl be the "biggest 
little hell kiclted up  after a wliile." J. W. Brittain was in  the 
habit of carrying a pistol, and mas and is in feeble health. 

Dr. Whitted, the next witness examined for the prisoner as 
an cxpert, supported the t e s t i ~ ~ o n p  of the experts cxnmined on 
the part of thc state. 
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Preston Garren testified that about one-half hour before the 
fight, while he was standing on the platform of the billiard 
saloon, Fanning handed him his gun and asked him to put it in 
the drug store, and he handed it to Reeves and asked him to 
p t  it in the store. 

The prisoners offered some evidence to show that the gun wns 
empty immediately after the fight, and was broken. 

The state, in reply, offered some evidence showing that Fan- 
ning was badly bruised, and was in a dangerous conditiou for 
five or six days, and the wounds on his head were such as to 
produce temporary derangement. 

Tliere was further testimony on both sides, but none that is 
dee~netl material to the points decided by this court. 

The prisoners requested the court to charge the jury: 
1. That the prisoners, upon the testimony, could not be con- 

victed of' murder. 
2. That, altliongh in indictments for murder, when on the 

triaI it is admitted by the accused or proved by the state that the 
accused had committed thc alleged homicide, the bnrden would 
be on the prisoner to show facts and circumstances to the satis- 
faction of the jury to mitigate the offence from n~nrder to man- 
slaughter, or excusable homicide, yet, where, upon the testirnony, 
the offence could not be murder, and the question was whether 
it was a case of n ~ a ~ ~ s l a u g l ~ t e r  or excusable homicide, the burden 
was upon the state to s~t isfy  the jury beyond a reasonable doubt 
that the crime was manslaughter, and that in this case, unless 
the jury were satisfied beyond a reason:ihle doubt that the pris- 
o ~ ~ e r s  were guilty of manslaughter, it won111 bc their duty to 
acquit. 

3. That if, in this cJse, either from the testimony of the 
state's :witnesses, or the witnesses of the prisoners, the jury, 
under the charge of His Honor, should find that the prisoners 
are not guilty of murder, then, before the jury could convict the 
prisoners, they shoultl be convinced beyoncl a reasonable doubt 
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that they were guilty of manslaughtcr, nod, unless the jury were 
so convinced, it would be their duty to acquit. 

4. Where, on the trial of an indicttnent for murder, the state's 
testimony shows that the acc~lsed is not guilty of murder, i t  will 
not bc presumed that thc :~ccused con~mitted the homicide upon 
the furor 6r.evis, or in the heat of passion, but the burden will be 
upon the state to show to the jury beyond a reasonable doubt 
that the killillg was done under such circumstances as to make 
the accnscd guilty of n~:ulslaughter. So in this case, if the state 
has failed to n1:11re out a case of murder against tile prisoners, it 
will be the dnty  of the jury to acquit them, unless the state has 
satisfied the jury, l q o n d  a rrasolmble dou l~ t  that they are guilty 
of manslaughter. 

5. And on the trial of a11 intlictnient for murder, if the statc 
fails to make out a ~ 3 ~ 2  of rnurder against the accasetl, but the 
testimony of thc state would malie out a case of manslaughtcr, 
yet if the testimony orered by the accused mould be sufficient to 
raise a reasonable tlonbt in the triincls of the jury whether or not 
the accused was guilty vf manslanghter, it would be the duty of 
the jury to acquit. So in this case. if the state has fiiled to 
tiiake ont a case of murder against the prisoners, but the testi- 
mony of the state is sufficient to satisfy the jury beyond a rea- 
sonable doubt that the prisoners are guilty of manslaughter, yet, 
if the testimony of the prisoners is sufficient to raise in the 
minds of the jury a reasonable d o o h  as to whether or not they 
arc guilty of ~nanslaughter, i t  will he the duty of' tlie jury to 
acquit. T h c  jury must be satisfiecl beyond a rcasonable doubt 
upon the who!c case, taking into consideration as well the testi- 
mony of the prisoners as the testimony of the statc, that  the 
prisoners are guilty of nlanslaughter, or i t  will be their duty to 
acquit. It is not the duty of tlie prisot~ers, as between man- 
slaughter and escusable honiicide, to satisfy the jury that i t  is a 
case of excusable homicide, but thc burden is always upoil the 
state to satisfy the jury beyond a reasonable donbt that i t  is a 
case of manslanghter; and this ir so, cren in a case where i t  is 
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left to the jury to say whether the prisoners are guilty of man- 
slaughter or of justifiable or excusable hotnicitle. For, once the 
question of ~nnrde r  being got o r ~ t  of the way, there is no longer 
any presumption agni~zst the prisoners from the f x t  of the killing 
being admitted by the prisoner, or provetl by the ktate; but the 
state must then satisfy the j n ~ y  beyoid :i reasonable tlo\tbt that 
the prisoners are gnilty of manslaughter, au(1 it will be saficieut 
for thc j)risoners to satiscy the jury of sltcli f'acts and circum- 
stances as will produce i n  their minds a ~ ~ a w n ~ b l e  donht of the 
guilt of the prisoners to entitle them to an acquittal. 

G. That  if, upou the testi~nony, the jury shor~ltl find that  the 
prisoner S. P. Brittain leased tile Few store for one year, antl mas 
sole lessee thereof, and the witnew Fanning llad no interest in 
+aid lease, but had nailed ul )  the windows and doors of the said 
store, the said S. 1'. Brittain hat1 the riglrt to repossess Iiitnself 
of said store, and for this purpose to brcalr open the doors and 
wintlows thereof, and that he niiglit c:III to his assistance his 
co-defendant, J. W. 13rittain. 

7. That  in order to reposses himself of the store, if tlle jury 
find that he rvaq the sole lessee thereof, a d  that the doors antl 
windows thereof had been n:iiltd rip hy Fanning, the said S. P. 
Brittain  night use a11 necessary force short of an actual breach 
of the peace, and might call to his nssistnnce his co-dcf(whnt, 
J. W. Brittain. 
8. That  if, from the evidence, Fanning, when he entered the 

store, liad lrilled the Brittainr, or either of them, lie would be 
gnilty of murder. 

9. That  if Fanning entertained malice against the prisoners, 
just prior to the difficulty at  the door, the law n7ill presume that 
this malice extends u p  to the time of the fight. 

10. Tha t  if J. W. Brittaiu had the pistol in the house, and 
not presented, he liad a right to have it, if from the evidence the 
jury should believe that the house belouged to S. 1'. Brittain, and 
J. W. Rrittaia had :I right to be there. 



OCTOBER TERM, 1883. 493 

11. That if the jnry should believe that Fanning entered 
the houke, not having :l conveyance of or right of possessioll to 
i t ,  and then abandoned t l ~ e  same, Brittain llad t l ~ c  right of entry, 
:lnd could enter into the horlw at  ally timcl, even t l ~ o r t ~ h  Ilc broke 
the door d o ~ ~ n  to enter. 

12. That if the jary believe that tile Brittains entered the 
fight willingly, a i d  Fanning llad pressed then1 to tile \va11, so 
that they believed that to save their lives it wls  neceCsary to slay 
Fanning, then they ~vorlld not be guilty of eitller murder or 
manslaughter. 

13. That  if the jury I)elieve that  Fanning aesndted tile Brit- 
tains wit11 his gun, :1nd they believcil Ile was ahout to do them 
some great bodily Ilarnl or ta lx  their lives, they would ]lave 
been justified in fighting in self-defence, even though it resrdted 
i ~ r  the death of' Fanning, 311~1  they had a right to pursue 3'311- 
ning until they had disarn~eil him, althoilgh that 1.esulted ill the 
death of F a n ~ ~ i n g .  

14. That  if the jury should believe that  S. P. Brittain rented 
thc storehouse for himself and son, J. W. Brittain, to carry on 
the business of liquor dealers as partners, the11 J. W. Rrittaiu 
had an equal juterest in the horiie with S. P. Brittain, md as 
much to bc there as S. P. Brittain; or if they should be- 
lieve that J. W. Hrittaiil was in thc house by invitation, then hc 
had :I. right to be there. 

These instrnctio~is were refused and the prisoners excepted. 
The  court, after defining in general terms ~nurtlcr, manslaugh- 

ter and excusable homicide, to which 110 exceptions were talien by 
the prisoners, charged the jery as follows: 

1. Tlrat their first iuquiry was, Did the dcceascd, Sam11e1 
I-'. Cunningham, die of :r wound a t  the hands of the prisoaers, 
or either of them? That  as to this they must be satisfied beyoud 
a reaso~lable doubt, and if the evidetwe failed so to mtisfy tlleni, 
they should acquit the prisoners. 

2. Upon a trial for murder, when the fact of killing wit11 a 
deadly u-eapon (and ;I pistol is a deadly weapon) is.proved or 
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admitted, the burden of showing matter of mitigation or excnse 
or justification is thrown npon the prisoner, unless it arises out 
of the testin~ony produced against him. I t  is incumbent on him 
to establish such matter, neither beyond a reasonable doubt nor 
by a preponderance of testimony, but to the satisfaction of the 
jnry. Homicide is murder unless attended with extenuating cir- 
cumstances, which must appear to the satisfaction of the jury, 
and if they ;Ire left i n  doubt on this point, i t  is still murder. 
Matter of mitigation or cxcuse may appear from the state's evi- 
dence or that offered for thc defence, but in either case it is for 
the prisoner to satisfy the jury of the ~ ~ ~ a t t e r s  of mitigation or 
excuse. State v .  Boon, 82 X. C., 637. 

3. I f  one man deliberately kill another to prevent a mere 
trespass on his property, whether that t rcspss  cotild or could 
not other~vise be prevented, it is murder. A man s11d1 not, even 
in defence of his persou or property, except in extremc cases, 
endanger liuman life nor illflict great bodily harm. ~Stutc \-. 
Morgan, 3 Ired., 188. 

4. I f  the prisouers \vent to the house (Few store) intending to 
go in, and in case they were resisted hy Fanning, to kill him, or 
to do him some great bodily linrni, and if in the attempted exe- 
cution of this pnrpose a shot from the pistol of John W. Brit- 
tain took effect upon C~tnningharn and killed him, it is murder. 

5. I f  the prisoners went to the housr, intending to go in and 
provoke Fant l i t~g to resist, and, if he resisted, to  Itill him o r  do 
him some great bodily harm, and if Funrling resisted them and 
they attacked him, thc onc wi t l~  n scantling, the other with a 
pistol, and one of the shots took eEect upon Cnnniaghaln aud 
killed him, i t  is murder. 

G. I f  the ~wisoners went to tali(! p o s s ~ s s i o ~ ~  of the Itouse, and 
that was ohjected to by Fanning, and a sudden quarrel sprung 

. . 
up, and the prisoners, or either of titem, mas assaulted by Fan-  
ning, and they f'onght from passion and in l m t  of blood, and 
Cunuit~gham was stricken : ~ n t l  liilled, it is manslaughter. 
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7. I f  the prisoners went to the house to go in it, and were 
willing to enter into a conflict with Fanning, and a conflict 
ensued between them and Fanning, and the prisoners acted in 
heat of blood, and if in this conflict a shot fired by one of then1 
took effect upon Cunningham and slew him, it is manslaughter. 

8. I f  the prisoners and Fanning had a contest about the 
house, and in this contest the prisoners and Fanning were milling 
to enter into a fight with each other, and they did have a fight, 
and if the prisoners iu such fight acted in heat of blood and 
from passion, and if a shot from the pistol of one of' thcm struck 
Cunningham, and from the wonnd he died, it is manslaughter. 

9. I f  the prisor~ers went to take possessiun, not intending 
to enter into a conflict with B1!'anning, and were followed 
b.y Fanning, and S. P. Brittain was assar~lted by Fanning, 
the prisoners not having brought on or provoked the conflict, 
and if S. P. Brittain had reason to believe, and did believe, hc 
was about to be killed or suffer great bodily harm from the 
assault, if there was such assault, or from the conduct and acts 
of Fanning, he had a right to strike to protect and defend him- 
self from such injury, and if John W. Brittain saw this assault, 
and had reasonable ground to believe, and did believe, that his 
father, Samuel, was about to receive such injury or suEer death, 
as has just been stated, he had a right to fight in defence of his 
father, and to use such force as was necessary to extricate his 
father from such danger, and if the prisoners thus fought, it is 
self-defence, and the prisoners shonld be acquitted. I t  is for 
the jury, and not the prisoners, to judge of the reasonableness of 
the prisoners' apprehensions. 

10. I f  the prisoners went to the house to take possession, t)nt 
with no intention to bring about a conflict, nor had provoked or 
brought about a fight with Fanning, and .if Fanning made an 
assault upon either of the prisoners, such as endangered his life 
or put him in danger of great bodily harm, he had the right to 
defend himself, and each to defend the other, and to use such 
force as was necessary to free hirnself from this peril, and the 
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anionut of force t l ~ u s  used will ~ l o t  be weighed with nicety, but 
if the force used is manifestly disproportionate to the attack, the 
law will not excuse him, if he nses SUCII  cscess of force. 

11. I f  thc prisoners, by their c ~ n d u c t  and action and lan- 
guage, provoked or brought abut a conflict with Fanning, and 
were assaulted by Fauning, they cannot justify their assault 
npon him, if they did assanlt him, and if in suc l~  conflict Cun- 
ningharn was slaiu, it would he n~ordc r  or manslaughter as you 
shall find the f x t i  under t l ~ e  precwling instructions, unless in 
tile progress of the fight they w r c  so sorely pressed-that is, 
put to the wall, so that t l~e re  was no escape for them, and that 
they, or eithcr of tlieni, mnst kill or I)e killed or suffer great 
bodily 11arn1. 

T o  tlie charge, as given by the court, tlie prisoners excepted. 
Verdict of guilty of n~anslanghter. 

The, primners moved for and obtained a rule for a new trial : 
1. For  the rcfusal of t h e  court to give the special i~lstructions 

prayed for by the prisoners. 
2. F o r  crrar in the charge as given to the jury. 
3. F o r  that improper influences had been brought to bear 

upon the jury after the charge had beell delivered to then1 and 
they had retired to nialte up  their verdict. 

I n  reference to this ground for a new trial, the court states 
the Facts as found as follows: T h e  charge of the court was given 
to the jriry on the morning of Satnrday, August 25th) a ~ i d  about 
tile hour of 1 2  at. of said day the jury retired to consider of their 
verdict. They were in charge of a sworn officer, who had been 
instructed by the court to hold no colnn~unicatior~ with the jury, 
or any of then], except what \\;as necessary to supply and attend 
to their necessary wants. 

O n  Saturday afternoon or Sunday, the 25th or 26th, t he  
deputy sheriff, who h i d  charge of the jail (and before the jury 
had agreed on a verdict), called to the officer of the jury and in- 
formed him where he could be found in case the jury should 
agree and prisoners wauted i n  court; and while in conversation 
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with the officer of the jury, the deputy sheriff' informed him 
(the officer) " that  the prisoners' counsel bad about given up 
their case, and that there was a great deal of anxiety about the 
case." 

T h e  officer stated this in the hearing of part of the jury, b u t  
did not think all of them heard it. Some of the j ~ w y  said 
"that  must be intended to influence the jury, but i t  mould not 
influence them," and the officeu stated that he  did not suppose 
the deputy shcriif intended to influence them or to have that 
effect. 

On Monday, August 27t11, a t  nbont the hour of 9 A .  nr , the 

jury came into court and requested that the charge of H i s  
Honor  should be repeated to tllem, which mas done, in the 
presence of' the prisoners and their counsel and the solicitor, and 
they again retired to consider of their verdict. A t  about 1 
o'clock of the same day the jury retnrned into court and ren- 
dered a verdict of guilty of manslaughter as to both thc pris- 
oners. The  jurors were then polled by direction of the court, 
and each juror responded that 11c found both the prisoners guilty 
of manslaughter, and the verclict mas then recorded and the 
jury were discllarged. 

These facts, except such as were in the linonleclge of' t l ~ c  prc- 
siding judge, were shown to the court by affidavits. 

T h e  prisoners asked that  some of the jurors who tried the case 
niight be examined as to this charge of improper influence. The 
judge said he had doubts as to the propriety of examining t l ~ e  
jorors to impeach their verdict, and referred to the case of State 
v. McLeod, as reported in Busbce's Digest, 336, KO. 217 (1 
Hawks,  344); and after some hesitation, he  would himself take 
the statenlent of such of the jurors as were willing to make it, 
a11d called five of these jurors who had sat upon the case and 
asked them as to their willingness to testify in  regard to this mat- 
te r ;  four of them signified their willingness to be examined, and 
one of them stated that he would prefer to be excused. ' These 
jurors were sworn, and the judge was proceeding to examine thc 
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first of them whonl he called, telling counsel he (the judge) 
wonld himself take their statem_ents, but that he thought it best 
not to permit the counsel on either side to examine them. The 
prisonew objected to this ~riode of proceeding, and insisted on 
their right to examine them by counsel. The court declined to 

- allow this, and directed the jurors to stand aside without exam- 
ination, and the prisoners excepted. 

4. The prisoners then orered the same jurors as witnesses to 
be examined (in reference to what occurred in their presence) by 
their counsel, and cross-examined by the solicitor if he desired so 
to do. This the court refused, and the prisoners again excepted. 
Thc rule for a new trial was disallowed. 

The prisoners then n~oved in arrest of judgment: 
1. That the indictment did not sufficieatly set forth the facts 

and circumstauces of the alleged homicide. 
2. That the bill of indictn~ent stated in general terms that the 

wound inflicted upon the deceased was a mortal wound, while 
the evidence showed that it was not a mo~tal u*ou~d, but that 
blood poisoning supervened upon the wound, and that the irnnle- 
&ate cause of the death of the deceased was blood poisoning. 
The indictment should have set out the cause of the death of the 
degeased with greater particnlarity. 

The court refused to arrest the judgment and the prisoners 
excepted. 

The judgment of the court was pronounced, and the prisoners 
appealed. 

Attorney-General, for the State. 
Xe~srs .  J. liT. Merrimon and J. C. L. HNYY~S, for prjsoi~ers. 

ASHE, J. I t  was not contended in the argument before us, 
nor does it seem to have been insisted up011 in the court below, 
but that Cunningham, the deceased, came to his death in conse- 
qiieace'af a mound received from a pistol fired by the prisoner, 
J. TV. Rrittain, at  Fanning, i n  the rencountre hctweea him and 
the prisoner. We therefore take that fact as conceded. 
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W e  do not think we are called upon to consider wl~ether thc 
evidence disclosed any feature of the crime of marder, for tile 
prisoners having been found guilty of n~anslaughtcr o ~ l y ,  the 
questiotl for us to decide is, whether they mere convicted of that 
offence according to law. 

The prisoners prayed for numerous specific instructions, which 
were severally overrnlcd I)y His  Honor, a11c1 the prisoners es-  
cepted to each of his rnlings. And n c  proceed, in the first 
place, to dispose of thc esceptio~is in the order in which the 
instructions ne re  ailted. 

The  first exception to tlic rcfusal to give fhc instruction that 
upon the testimony the pisoners cor~ld not hc convictetl of mur- 
der, we deem irnn~aterid.  F o r  thc ruling of the court upon this 
instruction, in either may it rnay have been given, could not have 
influe~lccd the verdict of t l ~ c  jury, for upon 3 careful review of 
d l  tlw testimony in the c~qe ,  and upon the t c s t i n ~ o ~ ~ y  of S. P. 
Brittain hin~self, u c  are of opinioll there were 110 f i~cts or cir- 
cumstances cliwlosed in the eviclencc that \voultl have marranted 
the jury in a verdict of' excusable homicide. 

Take the tes t in~ol~y of' S. P. Brittain I~inlself, ant1 it fails to 
[flake o u t  a case of excusable homicide. H c  Gays, after consult- 
ing cour~sel : " 1 went in, a11d Fanning followed, with his gun 
in llis hand townrrl5 me. 1: orclerecl him out. H c  came out, 
having his gun pointed a t  my breast. I struck a t  h im,  struck 
the g u n  down and it fired," and on cross-examination he said hc 
struck several blows with tile scantling, which i5 rhown by other 
testimony to have been a deadly weapon. Can any one \\ho 
reads this, aiide from the other testimony in tho caw, doubt who 
mas the aggreqsor? They are in the house together; Fanning i i  
ordered oat, a11d he  goes out, and Brittain follo\vs him out of' 
the 11ouw into the street with a deadly weapon, and a fight im-  
mediately ensues; and he says in all tliis he was acting in self- 
defence. W e  attach no importance to thc f& that Fanning, 
while retreating from thc house, if it be so, helcl his gun pointed 
at  t l ~ e  prisoner, for it mas most natnral for him to have done so, 
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to prevent the assault of the prisoner wit11 the scantling; but 
the fdct that Fanning was retreating and never fired the gun 
until the blow was made by tlic prisoner with the scantling, 
when he had every opportunity to shoot before that, is conclu- 
sive to our minds that he was acting with forbearance, and had 
no purpose of using his gun, unless he was assailed. So far 
from Fanning's being the assailant, the cornbat mas evidel~tly 
brought on by the assault of the prisoner, S. P. Brittain, and 
although, after the combat bad comnlencetl, he found it  impossi- 
ble to retreat as the lam required him to do, to save his own life he 
had killed Fanning, he could not have sheltered himself under 
the plea of self-defence. 

LORD HALE laysclomn the law on this point that, "if A assaults 
B first, and upon that assault B reassaults A, and tliat so fiercely 
that A cannot retreat to the wall or other non ultra, without 
dangcr of his life, and then kills B, this shall not be iuterpreted 
to he se dejendendo, but to be murder or simple homicide, according 
to the circnmstanres of the case; for otl~erwise we should have 
a11 the cases of murder or manslaughter, by way of interpreta- 
tion, turned into se defendendo. The party assaulted indeed shall, 
by the favorable interpretation of the law, have the advantage 
of this necessity to be interpreted as a flight, to give him the 
advantage of se defendendo, when the necessity put upon him by 
the assailant malies his flight impossible; but he that first 
assaulted bath done the first wroug, and brought upon hir~lself 
this necessity, and shall not have advantage of llis own wrong to 
gain the favorable interpretntion of the law, that that necessity 
which he brought on himself should, by the way of interpreta- 
tion, be accounted a flight to save hi~uself from the gnilt of mur-  
der or maaslaughter." 

This puts the plea of self-defence out of the question, and we 
are, therefore, unable to see how it is possible that the refusal to 
give such an instruction could have prejudiced the prisoners. 
When the facts of tl case are such as to leave i t  an open ques- 
tion for the consideration of the jury whether the prisoners are 
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guilty of murder or manslaughter, or are excused upon the 
principle of self-defence, we can well understand how such a 
refusal might work to the prejudice of the prisoners; for every 
practitioner, who has had any experience in the trial of capital 
cases, knows how pronc juries are to compromise a capital case 
upon the njiddle ground of nlanslaughter ; but there is no room 
for such a conlprotnise where the evidence, as here, is of such a 
character as to exclude any consideration of excusable Iloniicide. 

T h e  prisoners, in snpport of this exception, relied upon thc 
case of the Xtufe v. !i%-cha-na-tuh, 6 4  N. C., 614; bnt that case is 
distinguishable from this, in tllat, there, there were circun~stances 
(and this court so intimated) that might have justified a verdict 
of acquittal, and when the court below charged the jury " that 
if there was malice, the defendant was guilty, and if he fought 
with the deceased only in defence of his life, but yet had nlalice 
towards the deceased, then h r  was guilty of murder," this 
co~ i r t  held the instructions to be crroneous, becar~se they could 
not sec "that  they did not  operatc prejudicially to the appel- 
lant." But in our case we cannot see how the ruling of the 
court conlti possibly operate to the prejudice of thc prisoners, 
and even admitting the ruling t ~ p o ~ l  the facts of the case to be 
erroneous, if it was in no degree prejudicial to the causc of the 
prisoners, it i.; no ground for a veuirc de nova State v. f l a n k ,  
5 Jones, 384. 

The propositions contended for in the second, third, fourth and 
fifth instructions prayetl for, are all to the same effect, and sub- 
stantially rnaintainecl the proposition that in a11 capital cases the 
burden of proof is on the state to prove all the material allega- 
tions in the bill of indictment; and if on the wholeevidence-that 
produced by the state as well as that  offered by the prisoner- 
the jury have a reasonable doubt whetl~er the prisoner is guilty 
of the  crinle charged, they arc bound to acquit. 

This  is one of the propositions insisted upon by Judge WILDE, 
in his dissenting opinion in the fanlous case of C'omnzonwealtk v. 
York, 9 Metc., 93, and  as urged hefore this court by coonsel 
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for the prisoner in the case of $tote v. Willis, 63  N. C., 26. But 
this court, in that casc, emphatically repudiated the proposition, 
and reiterated the doctrine that in all indictments for homicide, 
where the intentional killing is establishecl by the proof, the kill- 
ing is presumed to be n~alicious, and of course a~nounting to 
murder, until the contrnry appears fiom circunistances of allevi- 
ation, excuse or justification; and it is incumbent upon the pris- 
oncr to make out such circumstmces to the satisfaction of the 
jary, unless they aribe out of the evidence against him. This 
doctrine has been announced, not only in State v. Willis, but in 
State v. RlZicL, 2 Winst., 400; State v. Johnson, 3 Jones, 366; 
State v. Haywood, Phil., 376; State v. Smith, 77 N. C., 488. 

Tlic prisoneri' counsel contended that, conceding that the proof 
of the intentional Billing raised a presumption of malice, and with- 
out more showing the crime would be murder, but when by the 
proof adduced i n  the case, the;offence of murder is put out of 
yuestion, the burden is then shifted upon the state, and it must 
establish the crime of the prisoner; and if i t  leaves a reasonable 
doubt on the minds of the jury as to the grade of the crime, 
the prisoner must he acquitted. But this is not the law in this 
state. When the killing is once shown, either by the proof 
offered by the state or by the admission of the prisoner, the bur- 
den of proving all circumstances of mitigation,, excuse or j usti- 
fication devolves upon the prisoner, and continues to rest upon 
l~ini  through every stage of the trial, for no distinction is recog- 
nized between the cnses where the qaestion is, whether the 
homicide is murder or mansIaughter, and whetl~cr the killing is 
murder or excnsalde or justifiable homicide. Sfnte v. Willis, 
supra; State v. Tiann, 82 N: C., 631 ; 1 East P. C., 279. Bud 
the principle of "reasonable doubt" has no applicntion to the 
doctrine of n:itigation. The rule in regard to that is, that the 
jury iiiust be srrti.sfied by the testimony that the matter offered in 
mitigation is trur. State v. EIlick, Stnte v. lVillis, and Stnfe v. 
'Vnnn, supra. 
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Tlie sixth, seventh and eighth exceptions, touching the right 
of S. P. Brittain to enter the store, we do not regard as material 
to the question miiether the prisoner, S. P. Brittain, was guilty 
of manslauglite~; for tlie criminality of his conduct, iu that view 
of the case, did not arise until lie had left the house and followed 
Fanning into the street with a deadly weapon, after entering the 
store, as he  uuquestionably had the right to do. I f  he had 
remained there, this deplorable scene of luloodslierl n.ould rnoit 
probably not have occurred. 

Tlie eighth and ninth exceptions, in regard to what ~vorild 
have becn the character of the crime of F ~ n n i n g  if he had slain 
Brittain, involved questions tliat, were altogether irrelevant; for 
whatever malice might have influruced Fanning, anti what might 
have been his guilt in that event, could not in any dcgrec have 
affected the c.riuiinality of the prisoners. I f  two meb fight upon 
a sudden quarrel, upon equal terms, the one npoo lrovocation 
and the other upon 11 predetermiried intention to kill, the fact 
that the latter mould be guilty of murder if he slew his adver- 
sary, cannot excuse the other if lie should be the sl~lyer. 

Thc tenth exception, relating to J. W. Brittain's right to have 
hi4 pistol in his father's store : H e  certainly mas guilty of a viola- 
tion of tlie law in carryiug it along the street, concealecl about 
his person; an$ he l i d  u o  right to havc it in the store it' he car- 
ried it there, as the testimony vcry strongly tends to sliow, to use 
it against Fauning in the eveot of a difficulty with him. 

The  twelfth ant1 thirteentl~ exceptions are witl~ont fbuntlation, 
for H i s  Honor, in the ninth instruction in the series give11 by 
liirn to the jury, snbstantially gave the inrtructiolls as prayed for 
by the prisoners. 

The  fourteenth exception iz witbout evidence to support it, for 
there is no evidence in the c ~ s e  that S. P. Brittain rented thc  
store for himself and his sou, J. IV.  Brittain, to carry on the 
business of liquor dealers :is partners. 

There were no specific exceptions talien to the charge of H i s  
Honor, and we are of the opinion the principles of law, as 
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applicable to the facts of the case, were correctly expounded by 
him in the several instructions given to the jury; but those on 
the point of murder are subject to the observations above made 
on the exception to the first instruction asked by the prisoners. 

Our conclusions are equally applicable to the cause of J. W. 
Brittain as to that of his father, S. P. Brittain, for, although a 
son may fight in the necessary defence of hie f'ather, yet in such 
cases the nct of the son must have the same construction as the 
act of the father should have had, if it had been done by him- 
self; for they arc in mutual relations to one another. State v. 
Johnson, 75 N.  C., 174; 1 Hale P. C., 484. 

While impanelling the jury, a juror of the original panel was 
called, who had served on the jury within two years in the same 
court. The prisoners cl~allenged him for cause. The challenge 
was overruled by the court, and the prisoners excepted. The 
jury, however, wns ~natlc u p  witl~out exllausting the challenges 
of the prisoner,.. The exception was properly disallowed; it 
was no ground for a zteni7.e de noco. St& v. Cockman, 2 Win- 
ston, 95. 

The prisoners' counsel moved for a new trial, on the ground 
that improper influences had been brought to bear upon the jury 
after they had retired to malte up their verdict, and before they 
had agreed. I t  was shown 11y affidavits to the court that while 
the jury were in consideration, a deputy sheriff, iu conversation 
with the officer of the jury, said to him "that the prisoners'coun- 
sel had about given up their case, and that there was a good deal 
of anxiety about the case." This the affiant stated he repented 
to a part of the jury, but he did not think all the jury heard 
i t ;  that some of the jury said " titat n~us t  be intended to influ- 
encc tile jury, but it mould not influence then]," aud affiant 
stated further "that he did not suppose the deputy sheriff 
intended to influence them or to have that effect." 

The counsel of the prisoners requested that some of the jury 
might be examined as to the alleged improper influence. His  
I-Ionor, doubting his right to examine a j~ i ro r  for the purpose of 
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impeaching his verdict, said he would take the statement of 
such jurors as would voluntarily snbmit to be examined, and 
five of the jurors were called, four of whom expressed a willing- 
ness to be examined, but the fifth decliuetl. The  prisoners' 
counsel insisted upon the right of cross-examination, and there- 
upon H i s  Honor declined to examine then). The  prisoners' 
counsel then called the jurors and to exanliue them, 
bn t  H i s  Honor refnsed to permit it, and the prisoners excepted. 

I n  the ruling of H i s  Honor npon these points there was no 
error. I t  is well settled that a juror cannot he examined as a 
witness to impeach the vcrclict of the jury of wllich he  was a 

member. Thomp. 2nd Mer. on Juries, §$364, 6 ;  Stclte v. 8mall- 
toooc1, 78 N. C., 560. And whether a new trial s h o ~ d d  have 
been granted to the prisoners, on  account of the " cornwanicn- 
tion" made to the officer in the hearing of' part of the jury, was 
a matter not reviewable in this court. When the "circum- 
stances are such as merely to put snspiciot~ on the verdict by 
showing, not that there was, byt that there iniglit have been, 
unclue influence brought to bear on the jury, because there mas 
apportunity and a chancc for it, i t  is matter within the discretion 
of' the  presiding judge." But if the fact bc that undue infln- 
e w e  was 1)rooght to bear upon the jury, as if they were fed a t  
t h e  charge of thc prosecutor or prisoner, &c., then i t  would be 
otherwise. State v. Y'ilghman, 11 Ired., 513, cited in LWowis' 
ease, 84 IN. C., 756. 

Fail ing in tllc motion fhr :L new trial, the prisoners' counsel 
movcd in arrest of judgment for alleged defects in  the f i r m  of 
the  bill of i~~dic tmcnt ,  but 11p011 essrnination of thc document, 
we find i t  drawn in the usual manner according to precedent. 

O u r  conclusion upon the whole case is, that there is 110 error. 
This  opinion must, therefbre, be certified to the superior court of 
Headerion county, that the case ~ x i y  be proceeded with accord- 
ing to law. 

N o  error. Affirmed. 
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STATE r. FRANK MERRITT. 

An indictment for ren~oval  of crop, in violation of the nct of 1876-77, ch. 283, 
46, cl~arging the defendant with rcmoring the same "without satisfying al l  
liens on said crop," is defective. The words of the statute, "before satisfy- 
ing al l  liens held by the lessor or his assigns on said crop," should have been 
followed. 

(State v. Stanton, 1 Ired., 424; State v. Thorne, 81 ii. C., 5 5 5 ;  Stute v. Liles, 78 
N. C., 496, cited and approved). 

INDICTMENT for n misden~eanor tried at Spring Term, 1883, 
of HARNETT Superior Court, before MacRae, J. 

The defeudant is charged with the violation of the act of' 
1876-77, ch. 283, $6, in rcmoving crops. T h e  jury found a 

verdict of guilty, and thereupon the defendant moved in arrest 
of judglnent, upon the ground fhat  the inclictmcnt cliarged that 
the corn and fodder alleged to have becn removed was removed 
" ' i ~ i t h ~ l l t  s:ltisfjil~g a8  liens cm said crop "; whereas the statute 
provides, in respect to such removal, * * * and " before 
satisfying all liens held hy the lessor or his assigns on said crop." 
The  judge sustained the motion, and from the jndgwent rendered 
in Favor of the defendant the solicitor for the state appealed. 

Attorney-General, for the State. 
N o  counsel for the  defendant. 

MERRIMON, J .  W e  think the court properly arrested the  
judgment. A n  essential part of the off'ence intended to be 
charged i n  the indictnient is the relnoral of the crop, or any 
part thereof, from the land " before satisfying a11 liens held by 
the lessor. 0 2 ,  his assigns on said crop;" not necessarily all liens 
that may be on it. The  indictment does not contain the words 
of the statute, or the substance of them. The  words s~ibstituted 
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for them are "mithoat satisfying crll liens on s . d  crop." These 
words do not charge the offence. 1Von constnt, that the lessor or 
his assigns had any lien a t  all on the crop. I t  does not .appear 
upon the face of the indictment that any offence is charged. I t  
must bc alleged in tlie indictnlcnt, and proved on trial, that the 
(( lessor 01% his assigns" held liens on the crop nr~disclia~ged. 

The  jury found a general verclict cjf guilty. The court, seeing 
the inclictment and the vedict ,  could i ~ o t  tcll that any criniinal 
offence had been con~~ilittcd ; that the crop, or any part thereof, 
liad bee11 removed fro111 the land " befhre satisfying all liens held 
by the lessov or his a s s i p s  on said crop." I t  may be the jury 
fonnd that liens in favor of other persons had not been satisfied, 
in whicl~ casc no offence has been committed. The issue sub- 
mitted to the jury was broad and unlimited as to lieliq in fiavor 
of any person, and the verdict l d  like compass. 

T h e  rrde is, that in describing a statutory offence, thc pleader 
should employ, as nearly as may be, the very words of the 
statute, or words t!mt certainly imply in substance the same 
thing. I t  is always safer to follow the ~naterial words and 
phraseology of the statnte. State v. Xtnnton, 1 Ircd., 424; Xfate 
v. Thorne, Sl N. C. ,  555 ; fitate v. Liles, 78 K. C., 496. 

There is 110 error. Judgment affirmed. Let  this be certified. 
No error. Affirmed. 

S T A T E  v. \VESI,EY \VRIGI-IT. 

On conviction of a defendant, indicted nnder tlie Revised Code, cll. 34, {2, for 
the  wilful bnrning of a mill house, tile court may sentence h im to imprison- 
ment in  tlie penitentiary for not less than five nor more than sixty pears. 
(Term of iniprisonment, where indictments a re  drawn under difkrent  stat- 
utes, pointed oat  by SMITH, C. J.). 

(Stute v. I?t:qland, 78 K. C., G 2 ;  State v. Titoine, 81 N .  C., 555; St~lrcte v. 
Upchurch, 9 Ired., 454, cited and approved). 
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PETITIOX for writ of certiorari heard at October Tenn, 1883, 
of THE SUPREME COURT. 

Attorney-General, for the State. 
Mesws. Hinsddc & Deuei~eux, for defendant. 

SMITH, C. J. The defendant's application for the writ of 
certiorari, to bring up the record of the superior court of Bladen, 
with the view of revising the juclgnicnt against him, as erro- 
neous in law, presents the following facts: 

The defendant was tried upon his plea of not guilty, on an 
indictn~ent which charged (omitting formal parts) that he 
"unlawf~llly, wilfully, maiiciously and feloniously did set fire to 
and h u m  a certain grist mill house, the property of one James 
McR. Robinson, there sitaate, contrary to the form of the stat- 
ute," &c., and, being convicted, was sentenced to hard labor in 
the penitentiary for twenty-five years. H e  is now undergoing 
the judgment of the court. The defendant prayed an appeal, 
and perfected it as he was advised, but for some reason nnlinown 
to him it was not prosecuted. 

Previous to the adoption of the constitution of 1868, which 
prohihits the death penalty except for the crimes of murder, 
arson, burglary arid rape (Art. XI, $2)) the offence cl~al.ged in 
the bill was a capital felony. Rev. Code, ch. 34, 52. 

111 accord with t h i s  constit~rtional restrictiol?, the geaeml asseni- 
bly proceeded the next year to define and prescribe the punish- 
ment for certain enun~erated offences, among which is not nien- 
tioned the burning of the building with which the defendant is 
charged, and enacted that: 

$6. Every person convicted of any crime whereof the pun- 
ishment has hitherto heen death hy the laws of Korth Carolina, 
existing at the time the present constitution went into effect, 
othei* than the crimes before specified in this act, shall suffer 
imprisonment in the state's prison for not less than fire nor more 
than sixty years." Acts 1868-69, ch. 167. (Bat. Rev., ch. 
32, $13). ' 
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-- 
STATE V. WRIGHT. 

The indictmelit before us cannot be sustained under the act of 
April 10, 1869, because a mill house is 11ot within its terms, nor 
the act of March 22, 1875, since a material constituent element 
in the offence therein punished is omitted in the charge, to-wit, 
that the burning was done "with intent thereby to injure or de- 
fraud " any person. State v. Englnnd, 78 N. C., 552 ; Stcrte v. 
Thorne, 8 1  N. C., 555. 

The criminal act imputed to the petitioner is described among 
tho offences enun~erated in the section of thc Revised Code first 
referred to, which specifies the L'wilful burning of any dwelling 
house, or any part thereof, or any barn, then having grain or 
corn in the same, or store or warehouse, grist 07. snw mill ltouse," 
the penalty whereof is n~oclified to a confinenlent i u  the state's 
prison for not less than five nor more than sixty years. Bat. 
lZev., ch. 32, $13. 

It may he suggcstetl that the case falls under section 9, instead 
of section 6, of the act of 1868-69, which declares that " every 
crinie or offence vhatever heretofore punishable by the laws of 
Sorth Carolina, when the present constitution went into effect, 
with. public zu1~ippi)q or other corporal punishment, shall here- 
after, in lieu of such corporal punisklment, be punished by +- 
prisonmeat in the state's prison or county jail for not less than 
four months nor more than ten years."' Bat. Rev., ch. 32, $29. 

Rut the h e a ~ i e ~  penalty being prescribed for capital felonies, 
to which this offence belongs, it can hardly be supposed that the 
legialature mcant to reduce it to that inferior class of felonies 
provided for in section 9, and which obviously embraces such only 
as arc not included in the previous clauses of the act. 

The "corporal punishment" mentioned in connection with 
and immediately following the words "public whipping," evi- 
dently refer.; to punis21ment short of death, inflicted upon the 
living body of the criminal, and, with the preceding ~ections, 
comprehend3 every fori11 of punishment prohibited in the con- 
stitution, and provides a substitute. 
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We have ~ l o t  overlooked the case of the Sfnte v. Upchurch, 9 
Ired., 454, i n  which the act of 1846 is construed as a repeal of 
so much of the preceding enactment as makes the bnming of a 
mill house a capital felony, by force of the unrestricted words, 
"or  other building," used i n  designating the house to which it 
applies. But while col~strained to put this .interpretation upon 
the enactment, the eourt proceeded to say, there is much force in  
the argument that the legislative intent was to constitute a new 
class of criminal offknees, leaving untourhed those already s~ich. 

I n  the Revised Code the phraseology of the enactlnent is 
modified so as to make it'declare a d  effectuate the legislative 
will, by confining its operation to a house or huilding not men- 
tioned in preceding sections 2, 7 a d  30 of the chapter 34, in 
which the latter is contained, $103. Thus the very qrlalifying 
words are supplied, the absencc of vhich rendered the former 
interpretation necessary, a i d  defeated the supposed object of the 
enactment in this rcspect. This decision docs not, therefore, 
contravene our view of the relations s~lbsistillg betmeeu the sev- 
eral enactnlents in the form i n  which they appear in the Re- 
vised Code, leaving the section in the act of 1869 to operate, 
under the inhibitions of the constitution, upon the unchanged 
offences specified i n  section 2, only in a substitution of a difer- 
ent penalty. 

Upon the petitioner's own showing, then, the imprisonment 
which he is now undergoing was withiu the limit of the discre- 
tion of the judge before whom he was tried, and in the judgment 
there is n o  crror. The application for the writ must be denied. 

PER CURIAM. Motion denied. 
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STATE v. ROBERT COSTIN. 

1. Where goods come into the possession of a servant, ont of the ordinary 
course of his employment, but in purslmnce of special directions from the 
master to receive them, and the servant embezzle the same, he is indict- 
able under the statute. 

2. Therefore, where one en~ployed by a merchant "to sweep out the store, and 
wait about the store, but not as clerk," was authorized by the merchant to 
take a lot of shoes and sell  then^ dnring his visit to a neighboring town, 
which he did, and converted the money to his own use ; Held, that he was 
a servant within the meaning of the embezzlement act, and received the 
goods by virtue of his employment. 

INDICTMENT for embezzlement tried at October Term, 1883, 
of NEW HANOVER Criminal Court, before Heares, J. 

The defendant is charged wit11 the embezzlement of nloney, 
the property of R. G. Gause & Co., and the proof was that he 
had been in their employment about six weeks, fhr the purpose 
of sweeping oat their store and waiting about the store, bnt not 
as  a clerk; that on the 27th of June, 1883, their was an assem- 
blage of people at  Point Caswell, in Pender county, about forty 
miles by water from the city of Wilmington, the prosecutor's 
place of business; that the dekndant took passage on a steamer 
to attend the occasion of his own accord, but with the knowledge 
of his employers; that the firm had for sale in their store thirty- 
two pairs of children's shoes, and before his departure the defen- 
dant proposed to one of the firm to take the shoes and sell them 
a t  Point Caswell, which proposition was agreed to, with the 
instruction to defendant that he should not sell then1 for less 
than fifty cents n pair. During the trip the defendant was princi- 
pally engaged in selling soda water, lemonade, &c., on his own 
account, to passengers on board the steamer, and while on the 
steamer he also sold the lot of shoes to one Sherman at only 
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twenty-five cents a pair. Sherman keeps a store at  Point Cas- 
well, and paid the defendant in cash for the s h e s .  After the 
defendant's return to Wilmington, he told Gause several times 
that he had sold the shoes to Sherman, but had not received the 
money for them, having sold the same on credit, and that h e  
promised to pay for them whenever the defendant should come 
after the money. The money was never collectecl of the defen- 
dant. 

The instructiotl asked by the defendant, and refused by the 
judge, is set out in the opinion. Verdict of guilty; judgment; 
appeal by the defendant. 

Attorney-Genwal, for the Statr. 
No counsel for defendant. 

MERRIMON, J. In this case the defendant is indicted for em- 
bezzlement under Bat. Rev., ch. 3'2, $136. 

On the trial lie prayed the court to give the jury this instruc- 
tion : That if the defendant was employed only for the purpose of 
sweeping out the store and waiting about t11e store of R. G. 
Gause & Co., and during such employment he was allowed 
to take the shoes to Point Caswell, for the purpose of selling 
them at fifty cents per pair, aucl he sold them at twenty-five cents 
per pair, he could not be convicted, because he mas not a servant 
in contemplation of the statute, at  the time of the sale, and 
because he sold for a less price than he was authorized to do.'' 

The court declined to give the jury such iustruction, and the 
defendant excepted. 

The exception cannot be sustainecl. I n  our judgment, the 
defendant was a servant within the meaning of the statute, and 
what he did constituted the offence of enlbezzlen~ent under it. 

The manifest purpose of the statute is to protect individuals 
and partnerships against frauds upon them in respect to money, 
goods and chattels, and the several species of credit mentioned 
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in it, on the part of their agents, clerks and servants; and corpo- 
rations in like manner, against their officers, agents, clerks and 
servants; and other persons and corporations in like manner, 
when money, goods and chattels, and such other things, shall 
come into their possession, or under their care, by virtue of such 
office, or such other en~ployment. I t  is intended by it to sustain, 
protect and preserve the integrity of an essential and important 
confidential relation, that is almost nniversal in the business rami- 
fications of life. I t  is broad and comprehensive in its purpose, 
and it is scarcely less so in its terms, as we shall see. And it 
111ust be construecl in this broad view of the purpose of the leg- 
islature in enacting it. 

Trust and confidel~ce are raised by the relation specified in the 
statute, and a, breach of this trust antl confidence is of the 
essence of the offence denounced. I n  their absence, there can 
be no off'ence. Whenever the officer ,agent, clerk or servant, 
by virtue of such relation, directly or indirectly, in the regular 
course of his business, or pro hac vice, a special service is 
assigned him and he accepts the same, and money, gooils and 
chattels, or any of the credits specified in the statute, shall come 
into his possession, 01- under his care, and he commits a fraudu- 
lent breach of the trust and confidence so subsisting, the offence 
is complete. The language of the statute in respect to the pos- 
session of the money, goods antl chattels and credits named is, 
('which shall have come into his possession or under his care 
by virtue of such office or employment." The possession and 
care are not confined to such as come in the ordinary course of 
business, but as well such as come by virfue of the relation. 
The words " by virtue" are very broad, and serve well to effectu- 
ate the object for which they were employed. Hence, it has 
been held, in construing a statute similar to the one under con- 
sideration, that where the thing embezzled came into the posses- 
sion of the servant, out of the ordinary course of employment, 
in pursuance of a special direction from the master to receive it, 
the act came within the meaning of the statute. Rex v. Xmith, 
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Russ. & R., 516; People v. Dalton, 1 5  Wend., 581; Rex v. 
Hughes, 1 Moody, 3'10. 

The relation of employer and agent or clerk, or master and 
servant, does not depend on the length of time it shall continue, 
if it is established at  all ; if for but one occasion or transaction, 
that will be sufficient. There are no words of limitation in this 
respect in the statute. Rex v. Hughes, supra; .Rex v. Spencer, 
Russ. & R., 299; Whar. C. L., $1905, et seq.; 2 Russell, 178 ;' 
2 Bish. C. L., $359, et seq. 

I n  the case before us, it appears that the defendant "had been 
in the employment of the firm of R. G. Gause & Co. about six 
weeks, and that he was employed for the purpose of sweeping 
the store, and wuiting about the store, but not as clerk. 

Row, to wait about the stove implies that he who is to so wait 
is ready to do, aud will do snch service, and in variety, as his 
employer may command him to do, generally or specially, in 
connection with the business of the store. H e  is not regularly 
a salesman, but very considerable trust must be reposed in him. 
H e  is essential about such a business, and in many instances, 
indispensable. H e  must come in contact with goods of greater 
or less value, each day of his service; especially, his duties are 
varied. H e  is to s\veep the floor, make the fires, bring water, 
put packages of goods in order, go on errands, deliver packages 
of goods to customers, and receive the money for them when 
commanded to do so. H e  Is to be in and around the stor;, and 
n man-of-all-work in that connection. H e  is not regularly a 
salesman, and yet, occasionally, he might do special service of 
that character, if commanded. His  place is one of considerable 
responsibility, requiring integrity of character. His  employer 
might necessarily repose a considerable degree of confidence in 
him. That he waits about the store, a place where n~erchandise 
is set up in  greater or less quantities to be sold, makes such 
employment the more important. W e  think this not an unrea- 
sonable sphere of duties for one who "waits about the store." 



Such employment establishes the relation of master aud ser- 
rant, in contemplation of the statute. I t  wonld be unreasonable 
to suppose that it was not intended to embrace and protect such 
a business relation. I t  is a common one, an essential one, and 
one of importance. There are small, insignificant stores, and 
no great importance attaches to the servants about them, and 
there are great ones too; but the statute embraces and protects 
the proprietors of all against the frauds of faithless servants. 

The defendant mas the servant of his employers, in the sense 
of the statute, and if he got possession of their money by virtue 
of this relation to them, then he would be guilty. 

W e  think, also, that apart from the defendant's relation to 
his enrployers, as servant waiting about the store, the same rela- 
tion ~vas  established as to the transaction developed by the evi- 
dence as to the shoes. H e  agreed with his employers to take 
the shoes to Point Caswell, sell then1 for fifty cents a pair, and 
deliver the money he might get for them to his employers. I f  
lle did not accept the service as to the shoes by virtue of being 
servant about the store, he wns entitled to compensation specially 
for selling them, and the relation of master and servant, as to 
the shoes, mas raised in the eye of the law. I n  any view of the 
case, the defendant mas a servant, as charged in the indictment. 
Rex v. Hughes, supm; 2 Bish. C. L., $340. 

The defendant insists, that as he sold the shoes for a less sum 
than fifty cents per pair, as he was instructed to do, but sold 
them for twenty-five cents per pair, and received the money for 
them at that price, he is not guilty of embezzlement. 

The  defendant agreed to sell the shoes as instructed, get the 
money for them and deliver i t  to his employers. H e  sold them 
for a less price than he was aathorized to do, received the money 
for them for his employers, and fraudulently disposed of and 
applied it to his own use. The money was not his; he received 
it for his employers; it belonged to them, at all events, until they 
disowned the sale, and this they did not do. 

A n  agent, clerk or servant cannot thus throw off his relation 
to his employer and evade the statute. I t  does not lie in the 
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mouth of the defendant to say that he did not sell the shoes for 
his employers, and the money was not theirs. He  is estopped in 
this respect. He cannot be allowed thus to take ad~rantage of 
his own wrong and evade the law. Nullus ~ommodum cnpere 
potest de injuria sun propria is a wholesome maxim of the law, 
and we see 110 substantial reason why it should not apply in a 
case like this. 

The statute is too comprehensive, too practical and thorough 
in its spirit and purpose to allow so subtle a tlistinction as that 
insisted upon to impair, indeed destroy, in large measure its pur- 
pose and usefulness. 

I f  such a shift could be held to save offenders from its penal- 
ties, the statute wonld become almost a practical nullity in some 
of its most important features. Dishonest agents, clerks and 
servants would constantly contrive to repudiate-throw off- 
their relation to their employer by a fraudulent departure from 
their instructions in respect to property in their possession and 
control, and thus evade the law. We canuot think that t.he 
legislature, or the statute in its terms or spirit, ever contem- 
plated such an interpretation of its meaning. We do not think 
it reasonable, and we cannot so construe its meaning. There is 
no good reason that we can conceive of why the statute should 
receive the construction contended for by the defendant. All 
the considerations that prompted its enactment lead us to con- 
strue it as we have done. 2 Bish., supru, 55351, 367; 3%-pwte 
Hadley, 31 Cal., 108. 

There is no error, and the judgment must be affirmed, and it 
is so ordered. Let this be certified. 

No error. Affirmed. 
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STATE v. J E R E  LANIER. 

Embezzlement-.Married Women, stparate estate of. 

1. An indictment for embezzlenlent of money need not state the name,of the 
person from whom the money was received; and the averment that the 
defendant is neither an apprentice nor under the age of sixteen years, is 
a substantial compliance with the statute. 

2. Distinction between o w  statute, which makes embezzlement s felony pun- 
ishable as larceny, and the English statute which makes it larceny, noted. 
The charge of larceny in this indictment may be rejected as surplusage. 

3. A married woman is not incapable of making a contract in respect to her 
separate property; she may recover and hold it and the income derived 
from it, to her own use. 

4. Verdicts and judgments are presumed to be correct ~inti l  the contrary be 
shown. 

(State v. Perkins, 89 N. C., 681 ; State v. Slayle, Ib., 652; State v. Uphurch, 9 
Ired., 454; Honeynctt v. Angel, 4 Dev. & Bat., 306 ; Whitesides v. irwitty, 8 
Ired., 431 ;.Manning v. Manning, 79 N. C., 300, cited and approved). 

INDICTMENT for enibezzlement tried at May Term, 1883, of 
NEW HANOVER Criminal Coiirt, before Mea~es, J. 

The bill of indictment is in substance as follows: The jurors, 
&c., present that Jere Lanier, &c., with force and arms, &c., 
being then nod there employed as a servant of Addie P. Mc- 
Clammy, by virtue of his employment, and whilst he was so 
employed, did receive and take into his possession certain money, 
to-wit : seven dollars and fifty cents for, and in the name of, and 
on account of the said Addie P. McClammy, his mistress and 
employer, the said Lanier not being an apprentice, nor under the 
age of sixteen years; and the said money then and there fraud- 
ulently and feloniously did embezzle. And so the jurors, &., 
do say, that said Lanier, in manner and form aforesaid, the 
said money, the property of said Addie P. McClammy, felo- 
niously did steal, take and carry away, against the form of the 
statute, Bc. 
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I t  was in evidence that Mrs. McClammy was a married woman, 
living with her husband, in the city of Wilmington, and that 
she owned several ruilch cows, and carried on and conducted the 
business of selling ruilk, in her own name, and that her husband 
had nothing to do with her milk business; that she took h t o  
her employment the defendant, whose duty it was to deliver the 
milk from day to day to her customers, and collect the money 
for the same and pay it over to her; the defendant sold and 
delivered to George Chatlbourn, in the months of September and 
October, 1882, during a period of four co~secutive weeks, eight 
dollars worth of milk, and Anring that time he collected and 
received two dollars per week from the purchaser, in payment of 
the same, and the defendant paid over only one dollar of the 
amount to his employer. 

The counsel for the defendant asked the judge to instruct the 
jury, that Mrs. McC'lammy, being a married woman, and not a 
"Free Trader," was incapable in law of making a contract with, 
or employing the defendant as her servant, and therefore he 
could not be convicted; refused, and the defendant excepted. 

After a verdict of guilty, the defendant moved in arrest of 
judgment, upon thc following grounds: . 

1. F o r  want of certainty, because the indictment fails to set 
out the name of the person from whom the defendant received 
the money. 

2. Because the indictment does not negative the fact that the 
defendant is not an apprentice under the age of sixteen years, 
and does not come within the exception contained in the statute. 

The  motion was overruled, and the defendant appealed from 
the judgment pronounced. 

Attorney-General, for the State. 
No  coinlsel for defendant. 

ASHE, J. Upon a careful examination of the record, we are 
unable to discover any ground upon which the judgment should 
be arrested. 
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The first ground relied upon by the defendant is without foun- 
dation. I t  was not necessary to state in the indictment the name 
of the person from whom tlie money was received. The  name 
of the person from whbm the money is received is never set 
forth in the precedents of iudictinents for embezzlement. I t  
could, therefore, make no difference whether tlie money was 
received from Chadbourn or hisservants; but it no where appears 
iu the record that it was received from a servant of Chadbourn. 

The second ground is equally uutenable. The indictment 
does expressly negative the fact that the defcnrlant mas an 
apprentice and under the age of sixteen years. The negation is 
that " the said Jere Lanier, not being then and there an appren- 
tice, nor under the age of sixteen years." I t  follows snbstnn- 
tially the words of the statute. 

W e  a t  first thought that the bill might be defective, because it 
purports to charge a larceny. When this case was before us at 
a former term (88 N. C., 658) we called the attention of-the 
draughtsmall to the distinction between an indictment under our 
statute (Bat. Rev., ch. 32, §136), ~vhich maltes embezzlement a 
felony and punishes it as in larceny, and an indictment under 
the English statute of 7th and 8th GEORGE, which makes em- 
bezzlement larceny. The suggestion seems to have been disre- 
garded, and tlle case comes back on n second bill of indictment, 
drawn after precedents under the English statute. But, upon con- 
sideration, we have come to the conclusion that tlle indictment is 
good for embezzlement, notwithstanding the charge of larceny. 
F o r  it is a general principle, applicable to all legal proceedings, 
that mere surplusage does not vitiate. Utile per* inutile non 

vitiatur. So, if an indictment charge an act to be felonionsly 
done, and the facts anlo~int only to a misdemeauor, still, if by 
rejecting the surpIusage there is enough left of the allegatiou to 
constitute a good charge of misdemeanor, the defendant may be 
convicted of the misdemeanor. Bislt. C. L., $819 ; State v. Per- 
kins, S2 N. C., 681 ; State v. Xlugle, 16., 653 ; State v. Upchurch, 
9 Ired., 454. And the same doctrine obtaim it1 regard to felo- 
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nies: a man may be indicted for robbery, and if the property 
be not taken froin the person by violence or putting in fear, the 
defendant may be convicted of the simple hrceny. 2 Hale P. 
C., 203. 

1n our case, then, the words " and so the jurors, upon their 
oat11,do say that thesaid Jere Lanier, then and there, in  manner and 
form aforesaid, the said money, the property of the said Addie P. 
McClammy, feloniously did steal, take and carry away," may be 
stricken out, and there is enough left to constitute the offence of 
embezzlement. The words are superfluous and unmeaning in 
an indictment under our statute, for they do not constitute a 
charge of larceny, tl~ougli they would do so in an indictment 
uuder the Eog!ish statute. There is no ground for the arrest of 
the judgment. 

The defendant excepted to the refnsal of His Honor to in- 
struct the jury, as requested, that Mrs. McClammy, being a mar- 
ried woman, and not a " Free Trader," was incapable in law of 
making a contract. The cows and the products of the dairy 
either belonged to the husband or to the wife, as her separate 
property. I f  they belonged to the husband, the exception 
should have been sustained; but if they were the separate 
property of the wife, it was properly overruled. 

No exception was taken upon the ground that the property of 
the cows was not properly laid in Mrs. McClammy. The point 
seems to have been conceded. The case states that "she owned 
several milch cows, and carried on aud conducted the business of 
selling milk, in her own name, and that her husband had nothing 
to do with her milk business." I f  she was the owner, the infer- 
ence follocr~s that she was the owner of the property as her sep- 
arate estate; arid the conclusion is supported by the legal 
presumption that the verdict of the jury was correct. Honey- 
cutt v. Angel, 4 Dev. $ Bat., 306. See, also, the opinion of 
Chief-Justice RUFFIN, in Whitesides v. Tzaitty, 8 Ired ., 431. 

If, then, Mrs. McClammy owned the cows as her separate 
estate, she had the right to make the contract and emplop the 
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defendant as her servant in the business of selling milk. She 
is entitled, under article ten, section six, of the constitution, and 
chapter 69, section "IO, of Battle's Revisal, to recover and hold, 
to her own use, her separate property, and also the income 
derived from it. And agents appointed by her, whether before or 
after marriage, must acconnt with and pay to her what they have 
received, either before or after marriage. .Manning v. Manning, 
79 N. C., 300. 

There is no error. Let this be certified to the criminal court 
of New Hanover county. 

No error. Affirmed. 

STATE v. WILEY MITCHELL. 

Assazclt with Intent to Conzmit Rape-Evidence. 

On trial of an indictment for an assault with intent to commit rape, evidence 
that the prosecutrix, while going alone to the house of an acquaintance, in 
the night time, was pursued by the defendant, who seized her around the 
neck with both hands and threw her down and put his handover her mouth 
to  prevent her from making outcry, was held to have been properly left to 
the jury upon the question of intent, and warranted a verdict of guilty; Held 

further, that evidence of what the prosecutrix told a witness, into whose 
honse she sought refuge, in regard to the assault npon her, was admissible in 
corroboration of the testimony of the prosecutrix. 

(MurcA v. Hurrell, 1 Jones, 329; State v. Luxlon, 78 N. C., 564 ; approved ; 
State v. Jfussey, 86 N. C., 568, distinguished). 

INDICTMENT for an assault with intent to commit rape, tried 
a t  Spring Term, 1883, of EDGECOMBE Superior Court, before 
Gilmer, J. 

The prosecutrix testified that during Fair Week, in the town 
of Tarboro, in the fall of 1882, she started after night (the night 
being very dark) to see a female acquaintance in the town, and 
was accompanied by her little nephew ; that when she reached a 



522 I N  THE SUPREME COURT. 

certain street-crossing, she was alone, the nephew having stopped 
on Main street ; she there observed a man standing behind a tree 
near the corner; passing down the cross-street, she soon there- 
after saw some one following her, in consequence of which she 
made an attempt to enter the gate of a person living near by, but 
finding the gate locked, she crossed the street and sought refuge 
in the house of one Mrs. Winborne, whonl she knew, and as she 
was ascending the steps of the house some one seized her around 
the neck with both hands and threw her down ; that she screamed 
loudly, and the assailant released her, having first tried to put 
his hand over her mouth, but without succeeding in preventing 
her from screaming ; that the door of Winborne's house mas also 
locked, but as soon as she made herself known she~.vas admitted ; 
that by the aid of the light from the door (afier it was opened) 
and the window of the house, she recognized the defendant, who 
was standing near, and that no one else was seen by her on the 
street a t  the timc. 

The  state also introduced Winborne, who testified that, upon 
hearing some one screaming on the street and knocking at  
her door, she opened it, and the prosecutrix came in greatly 
frightened ; and she further testified (the defendant objecting) as 
to what the prosecutrix told her about having been followed and 
caught by a man, in the manner testified to by the prosecutrix. 
This conversation mas admitted as corroborative evidence, and 
the defendant excepted. There was no other testin~ony introduced. 

The  defendant requested the court to charge the jury : 
1. That there was no evidence fit to be left to the jury as to 

the intent charged in the indictment, aud that the niatter of intent 
being so much in the dark, the jury cannot reasonably convict 
the defendant. 

2. That there 1s no sufficient evidence to sustain the charge 
9f an assault on the prosecutrix with a felonious intent to have 
carnal knowledge of her person by force and against her will. 

3. That the evidence should shocv, not o~ l ly  an assault, but 
that the defendant intended to gratify his passion, and that he 
intended to do so at  all hazard. 
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The conrt declined to give the first and second instructions, 
but gave the third. 

Verdict of guilty; judgmeot; appeal by the defendant. 

Attorney-Geneml, for the State. 
Mr. J. B. Batchelor, for defendant. 

MERRIMON, J. I t  sufficiently appears from the record in 
this case, that the cross-examination of the prosecutrix tended 
and was intended to impeach her. Hence, the corroborative tes- 
timony introduced by the state to sustain her, was competent and 
properly received. Mamk r. IXarrell, 1 Jones, 329; State v.  
Laxton, 78 N. C., 564. 

The testimony of the corroborating witness was adn~issible on 
other grouncls, to which we need not now advert. 

Tbe testimony of the prosecutrix was pertinent, and tended 
strongly to prove the intent charged in  the indictment, if the 
jury believed it. I t  was such as might fairly, reasonably war- 
rant then1 in finding a verdict of guilty. W e  cannot hesitate to 
hold, that there was evidence to go to the jury tending to prove 
the intent charged. This case is very difFerent, in respect to the 
fdcts, from that of the State v. Mnssey, 86 N. C., 658, and it is 
made stronger as to the question of intent, than that of the Xtate 
v,. :.ilTeely, 74 K. C., 425. 

Xo error. Affirmed. 

STATE v. 6. D. BARBER and others. 

Eviden ce-Impeachin Testimony-Lending Question- Time nqzd 
Place-Separcctiorz of Jury. 

I .  Evidence was ofZered to impeach a witness, and exceptions taken to its 
rejection ; Held, that this court will not consider the same, where the case 
fails to set o ~ i t  the testimony of the witness sorlght to be impeached. The 
facts necessnry to show the alleged error should be stated. 
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2. Held further, that the rejection of the proposed evidence is sustained upon 
the further grounds, that the question pnt was J, leading one, and the 
"time and place" preparatory to proof impeaching the witness, were not 
stated. 

3. I n  misdemeanors of the lesser grade, the question of new trial on aceount 
of the separation of the jury, is a matter of discretion with the presiding 
judge. 

(Whitesides v. Duitty, 8 Ired., 431 ; State v. Shule, 10 Ired., 153; Stale v. Ljt le ,  
5 Ired., 58 ; State v. 2Cliller, 1 Dev. & Bat., 500; Stufe  v. I'ilghmun, 11 Ired., 
513 ; State v. Wiseman, 68 N .  C., 203, cited and approved). 

INDICTMENT for assault ancl battery tried a t  Spring Tern ,  
1883, of JOHNSTOS Superior Court, before MacRae, J. 

On the trial, Charles B. Olive was examined as a witness on 
behalf of the state, and, on his cross-examination, was asked by 
defendants' counsel if hc did not tell the defendant Beasley that 
he (Beaseley) was innocent, and that he (witness) would have 
Beasley's name stricken out of the indictment; and the witness 
denied having told Beasley anything of the kind. 

One Kennedy was examined by the defendants, and was 
asked the following question: "Shortly after this difficulty at  
Fuller's store in Smithfield did Charles B. Olive say anything 
to Beasley, in your presence, about having Beasley's name 
stricken out of the indictment, and his not believing that Reasley 
had anything to do with the difficulty; if so, what was it?" 

The witness testified that he did not hear all that lie said; 
that Olive and Beasley were in conversation about this matter 
when witness came up, and that he could not give the substance 
of the whole conversation, but that he heard all that was said 
after he came up. His  Honor refused to allow the question to 
be answered, and the defendants excepted. 

The jury returned a verdict of not guilty as to the defendant 
Richard Barber, and guilty as to the other defendants. 

After verdict, the defendants moved for a new trial, upon two 
g r o ~ ~ n d s  : 

1. Because the court refused to permit the witness, Kennedy, 
to answer the question propounded to him. 
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2. That two of the jurors, while the jury were out consider- 
ing of their verdict, walked down towards the river from their 
fellows, and, upon returning, declared thenlselves in favor of 
finding defendants guilty, without deliberating upon the case 
at  all. 

The motion was overruled, and the defendants appealed from 
the judgment prouounced. 

Attorney- General, for the State. 
Nr. T. 41; Argo, for the defendants. 

ASHE, J. We are of the opinion that there was no error in 
overrulitig the first ground ; for we are unable to see how the 
defendants were prejudiced by the ruling of the court on this 
point. The question pnt to Kennedy was for the purpose of 
impeaching the credibility of the witness Olive ; but the " case " 
does not set forth the testimony of Olive on his direct examina- 
tion. I t  may be that his testimony did not implicate the defen- 
dant Beasley in the assault and battery, and his connection with 
the affair may have been proved by other testimony on the trial. 
How that is, does not appear. But a t  all events, it was necessary 
that his testimony, or so much thereof as tended to establish tlie 
guilt of Beasley, should have been stated, so that the court might 
see whether the statement of Olive, in the alleged conversation 
with Beasley, was in conflict with his testimony-in-ohief; for if 
there was no contradiction, then the question put to him on the 
cross-examination was irrelevant and his answer conclusive. 
Whitesides v. Twitty, S Ired., 431 : where Chief-Justice RUFFIN 

says : 
" From the nature of a bill of exceptions, it is incumbent on 

the party excepting, when tlie error alleged consists in rejecting 
evidence, to show distinctly in it what the evidence was, in order 
that its relevancy may appear, and that it may be seen that a 
prejudice has arisen to him from the rejection. * * * F o r  
verdicts and jndgn~ents are presumed to be right and according 
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to law and justice, until the contrary be sliown ; and the bill of 
exceptions is required to state all the facts necessary to show the 
error crearly." 

Besides this, there are other grounds upon which we think the 
ruling of the judge may be sustained : 

1. The question put to Kennedy is leading in its character, 
because suggestive of the answer. State v. S l~de ,  10 Ired., 153. 
The witness should have been asked simply to state whether he 
heard the alleged conversation with Beasley, at  the time and 
place designated ; and if so, to relate what passed in the conver- 
sation. 1 Phillips on Ev., 269, 270. 

2. The testimony of Kennedy was obnoxious to the further 
objection, that or; the cross-examination prepamtory to the 
impeachment of the testimony of the witness Olive, he mas not 
asked as to the time andplace involved in the supposed contradic- 
tion, or some other circumstances sufficient to point O U L  the par- 
ticular occasion. Starkie on Ev., 240 ; 1 Greenl. on Ev., 462. 

The other ground urged by the defendants for a new trial, 
based upon the separation of the jury, is withont any merit. I t  
has been repeatedly decided by this court, that a temporary separa- 
tion of a juror from his fellows is no ground for awarding a venire 
de novo, though it may be a reason for applying to the discretion of 
tl judge in the court below for a new trial. Xtate v. Lytle, 5 
Ired., 58 ; State v. Jfiller, 1 Dev. & Bat., 500 ; State v. TdgL 
man, 11 Ired., 513. The exception to this rule is where there 
is a legal liecessity arisi~lg from the duty of the court to guard 
the administration of justice from fraudulent practices, as in case 
of tampering with the jury or keeping back the witnesses of the 
prosecntion by the prisoner ; but the exception does not embrace 
misdenleanors, except such where infamous punishinents are 
awarded. I n  misdemeanors of the lesser grade, like this, the 
question of new trial, on account of the separation of the jury, is 
always addressed to the discretion of the court. ~Stute v. lVise- 
man, 68 N. C., 203. 



OCTOBER TERM, 1883. 527 

Finding no error to the prejudice of the defendaqts in the 
judgment, it must be affirmed. Let this be certified to the supe- 
rior court of Johnston county. 

No error. Affirmed. 

S T A T E  v. JOHN T. SUGGS. 

h'viclence- Confessions-8iZence .of Party- Comments of Counsel. 

1. A voluntary confession of one accused of crime, whether made before his 
apprehension, o r  after his commitment, is admissible against him. 

2. Par01 proof of such confession at  a preliminary trial is also admissible, 
where i t  is affirmatively shown that the  magistrate failed to reduce the 
same to writing. 

3. T h e  silence of a party, when a declaration is made in  his presence and 
hearing, imputing to him the  commission of a crime, is presumptive evi- 
dence of his acquiescence in the truth of the statement. ,See also, Guy v. 
Manuel, ante, 83. 

4. Exceptions to remarks of counsel must be taken in apt  time. Ko abose of 
privilege appears in this case. 

( A d a m s  v. Utley, 87 N. C., 356; State v. Efler, 85 Pu'. C., 585; State v. Parish, 
Busb., 239; State v. I r s i n ,  1 Hay., 112; Knight  v. Houghtalling, 85 N. C., 
17; State v. Johnston, 88 N. C., 623, cited and approved). 

INDICTMENT for highway robbery tried a t  Fall Term, 1882, 
of CRAVEN Superior Court, before iMcKoy, J. 

On the trial, one Henry Rouse, a witness for the state, testi- 
fied that there had been a preliminary examination of the charge 
against the defendant, in which, declarations of Peter 'Donan, 
the person alleged to have been robbed, were used as his dying 
declarations, and the defendant was committed ; that afterwards, 
Peter Donan came to Newbern, when Thomas Stanley, the jus- 
tice of the peace before whom the said examination was had, 
caused the defendant to be taken from the jail to his office (a 
different place from that of the trial) for the purpose of t l ~ e  
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STATE V. Soaas. 

identification of the defendant by Donan. When the defendant 
arrived, Donan and a crowd were assembled in the office. Some 
one asked Donan, "do you know who robbed you?'' H e  looked 
at the defendant, and answered, "I don't know, but the man who 
passed by and told Henry Rouse that I was a robber, was the  
man who robbed me"; that thg man, "he had on a blue shirt and 
a black coat, and wanted to ride with me, but I objected"; and h e  
stated further, that the man who robbed him said he was an officer, 
and grabbed him and beat him, and took $18.75 from him. 

The  witness (Rouse) then said to Donan, "then say who rob- 
bed you." This, as well as what Donan said, was spoken in 
the presence of the defendant, who was at  the time in the cus- 
tody of the sheriff, and the defendant said to the witness (Rouse), 
"Henry, I am willing to bear my part, you must bear your 
part," and then Donan said, "Henry did not help in the matter." 

The witness also stated that there was no trial going on at  the 
time, nor did the justice of the peace take down anything in 
writing. 

Thomas Stanley, the justice, a witness for the state, testified 
that the trial of the defendant was held by him before that time, 
and a t  a different place, and defendant was, on the occasion 
alluded to by Rouse, ordered before him for identification; that 
he had no recollection of the conversation testified to by Henry 
Rouse, nor did he remember that any trial was had that day, or 
whether anything was taken down in writing, though he might 
have asked some questions. 

The defendant objected to the admissioll of this testimony, but 
the court finding as facts, that the conversation testified to by Rouse 
was in the presence and hearing of the defendant a t  a time when 
no trial was going on; that there were no threats or promises 
made to defendant; that what defendant said was voluntary, as 
there was 110 evidence that any one requested or urged him to 
say anything, and that there was no proof that the conversation 
was ever reduced to writing, overruled the objection, and the 
defendant excepted. 
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STATE v. SUGGS. 

This constitutes the first ground of the motion for a new trial, 
and the second is to the con~ments of the prosecuting attorney 
in addressing the jury, which the defendant contends was an 
abuse of his privilege, and that the court erred in not stopping 
him. 

The remarks complained of': Onc of the witnesses having 
stated that he heard the defendant had been in the penitentiary, 
the counsel said: "Now, I do wish, in the interest of a fair trial, 
if that is not true, the defendant had some witness to deny it. 
But then, I thought only the defendant knew whether that was 
true, and the law does not permit counsel to comment upon the 
defendant's failure to testify." The alleged breach of privilege 
was not ohjectecl to or called at  the time to the attention of the 
court, but on the n&xt clay after the verdict, i:! the statement of 
the grounds for a new t&d. 

Verdict of guilty ; judgment ; ~lppeal by defendant. 

Attorney-General, for the Statc. 
No counsel for defendant. 

ASIIE, J. There is I I O  force in the first exception. His  
Honor, having found that the admission of the defendant was 
voluntary-not induced by any word or act of intimidation, or 
pronlise held out to him, and that it was not made ill the cvurse 
of any judicial proceeding-the conversatiou in the hearing of 
the defendant and his statement at the time were clearly adrnis- 
sible. 

The aclnlissions of a party are always admissible against him. 
Adurns v. TJtZey, 57 N. C., 356; State v. F$eer, 85 N. C., 585. 
A free and voluntary confession by a person accused of an offence, 
whether made before his apprehension or after his commitment; 
whether reduced to writing or not; in short, any voluntary con- 
fession, niatla by a defendant, to any person at any time or place, 
is strong evidence against I Jm.  Whar. PI. and Ev., 5683. 

The declaratioils of the defendant, in this case, do not  fall 
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STATE 2'. Suaos. 

within the rule applicable to the adn~ission of statemelits made 
by a prisoner during a preliminary inquiry hefore a justice of 
the peace, where, by statute, it is made the duty of the justice 
to write clown the statement; for here, there was no trial, no 
judicial proceeding, no inquiry, in which the justice was required 
by lam to write down anything. But even if it had been such 
an inquiry, par01 proof of the cleclaratio11 of the defendant woultl 
have been admissible; for it was affirniatively proved by the tes- 
timony of the witness, Rouse, that the justice "did not take 
down anything in writing." Stnfe v. Parish, Bnsb., 239; Stnfr: 
v. Irwin, 1 Hay., 112. 

The conversation deposed to by the witness, in the presence 
and hearing of the defendant, mould have been admissible if the 
defendant had remained silent: for a declaration in the presence 
of a party to a cause becomes evidence, as showing that the 

. party, on hearing such a.statement, clicl not deny its truth; for 
if he is silent when he ought to have denied, there is a presump- 
tion of his acquiescence. And where a statement is made, either 
to a man or within his hearing, that he was concerned in the 
commission of a crime, to which he makes no reply, the natural 
inference is that the imputation is well founded, or he would 
have repelled it. Guy r. dlanue2, nntc, 83; TVhar. Ev., $1136, 
and cases t11ere:cited. Much stronger, then, is the case where he . 

does reply, and makes a confession or statement, as in the case 
before us, from which his implication in the commission of the 
crime may be inferred. 

As to the second exception: W e  are of the opinion it was not 
sneh an abuse of the "privilege of connsel" as constituted a 
ground for a new trial. The objection to the ren~arks was not 
made ~lnt i l  the next day after the 1-erdict was rendered, upon the 

' motion for a new trial. I t  came too late. I t  was not made in 
apt time, and for that reason cannot be entertained, as has been 
frequently decided by this court. The party complaining of the 
"abuse of privilege7' by thc opposing counsel should object at 
the time the objectionable language is used, so that the court, 
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STATE v. BRYAPF. 
- - -- - - - 

~ h e r ~  i t  comes to charge thc jury, may correct the error, if one 
was committed, a11r1 put the matter right in the minds of tllc 

*jury. "A party cannot lie nllowecl thus to specr~lete upon his 
chances for a verdict, and then complain because counsel were 
not arrested in their conlments upon the cnsc. Such exceptions, 
like thosc to the admission of i i~compe te~ t  evidence, must be 
made in apt  time, or else be lost." lfi~iglzt v. Houghtnlling, 85 
N. C., 1'7; State I-. J o J ~ ~ ~ t o n ,  SS K. C., 623. 

There iq no error. Let  this be certified to the superior court 
of Craven county, that the cnnse may he proceeded with in con- 
formity to this opinion and tllc Inw of thc state. 

No  error. ,Zffi rm ed . 

STATE v. ABltAM ERYAX and others. 

1. il  notion in arrest of j~ltlgrnent sllonld point out definitely the alleged 
defect i n  the indictment. 

2. The  indictment in this c'lse i5 suflicient to charge the defendant with the 
offence of defacing and dafnaging the jail. T h e  genela1 purpose of the 
statute (Bat. Rev., c11. 32, $293, 28, 11) to protect houses from vilful  in- 
jury, discnssecl by MERRI~ION, J. 

3. Counsel will not be allowed to impeach a witness by reading a paper, in his 
argument to the jury, w l ~ i c l ~  had not been put in evidence. 

4. I t  is only in extreme cases of the abuse of the privilege of counsel, and 
when the same is not checked by the presiiling judge and the jury not 
properly cautioned, that this court will interfere and grant a new trial. 

(State r. l i ' l~dewoocl ,  77 N. C., 502, cited and approved). 

IXDICTMENT for injuring and defacing the county jail, tried at  
Spring Term, 1883, of CRAVEN Superior Court, before Philips, J. 

The  jurors, &c., present that defendants, &c., the common jail 
of said county, did feloniously, wilfidly, ualawfully and vio- 
lently beat, strike and cut with axes, chisels, ~nallets  and heavy 
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sticks of wood, whereby the inlier and outer walls and part of 
the mindo\v and cage of said jail were brolren, defked,  dis- 
figured, injured and damaged ; and the said defend:mts, the said 
common jail, I)y the means aforesaid, did then and there feloni- 
or~sly, wilfully, u n l a ~ v f ~ ~ l l y  :1nd violrntly, greatly injure and  
darnage, contrary, &c. 

The  state introduced the written examination taken down by 
the magistrate a t  the preliminary trial of tlie defendants, and  
proved by him that they lyerc duly advised of their right t o  
decline .to ansn-er any question put to them on that occasion, 
and that  their refusal should not be used to their prejudice a t  
any stage of the proceeding. The  examinatiou mas then read 
to the jury, without ol~jection, for the purpose of showing tha t  
tlie statements made by defendautti at  the preliminary trial mere 
contradictory to those made by them to witnessei who testified. 
upon the trial of thc issue in court. 

On ci-oss-exanlination, the magistrate stated that he reduced all  
the evidence to writing, including that of the witness Pulcher, 
who had been previously put upon the stand; aud during t h e  
argument to the jury, onc of the defendants' counsel proposed to: 
argue that said Fulchcr had n ~ a d e  certain statements in h is  
examination before the magistrate, and began to read from a 

paper and comment thereon, in relation to this matter. T h e  
paper propo~ed to be read had not been p u t  in evidence, o r  
offered to be put in evidence; nor was the same identified by t h e  
magistrate as the evidence reduced to writing by him a t  the pre- 
liminary trial. T o  this the state objected; objection sustaimd, 
and the  defendants cxcepted. 

The  defendants' counsel spoke abusively of the state's wit- 
nesses, without objection being made; and in turn the ])rosecut- 
ing attorney said he might reply to the argument that clefen- 
dants were rogues; whereupon the defendants' counsel objected, 
and the judge stopped counsel, who withdrew the remark, and 
the argument proceeded. I n  the charge to the jury, the judge 
cantioned them not to allow such remarks of co~uusel to influ- 
ence their verdict. 
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There was alho evidence of a fo rn~er  jail-breaking, and tirat 
the  defendant Bryan mas cognizant of the same, and was the  

jailer a t  the tinle, which was received without objection. T h e  
defendants' COLIIISEI, in alluding to this, said his client had 
nothing to do wit11 it, and, in reply, the opposing counsel 
remarked that he cocld :IS well argue that Bryan knew all about 
i t ;  and, upon objection being raised to the latter's comment, the 

judge did not interfere, as the same was made in reply, and not 
in itself improper. 

Verdict of guilty. Motion in arrest of judgment, upon the 
ground of insufficiency of the indictment; motion overruled, 
aud the defendants appealed from the judgment pronounced. 

Attorney-General,, for the State. 
N o  conilsel for defendants. 

MERRIMON, J. The  defendants moved i'n arrest of jrdgment 
upon the gencrnl ground of ins~~fficiency of the inrlictment, 
without specifying \r herein such insufficiency appeared, and we 
are left to search for ant1 find it, if, indeed, it exists a t  all. This  
is lsnd practice. The  niotioa ~ l 1 0 ~ l d  point out with certainty 
and definiteness the particular ground assigned for arrest. After 
a careful exa~nination of thc indictnlent, we think i t  is sufficient 
in form and substance. There are some unnecessary words em- 
ployed, but they in no way impair its efficiency; they are merely 
surplusage. 

I t  is cle:ir that an offence, under the statute, is charged. Sec- 
Lion 93, of chapter 32, of Battle's Revisal, ernbraces the build- 
ings therein specified hy name, and, in addition, "the houses or 
bnildings nlentionecl in section 28 of this chapter," and also any 
*'other house or building not mentioned in the above recited 
section of this chapter." 

Now, it is nianifest ?hat the words " other house or building," 
i n  the last ~wi t rc l  clause, embrace a jail, a jail-house or building. 
T h e  term "jail" inlplics :t house or building used for the pur- 
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pos?sof a public prison, or where persons under arrest are kept. 
A jail i i  embraced also by another clause of the ninety-tl~ird 
section of said chapter. I t  embraces "any of thc houses or  
builtlings mentioned in section 28 of this cl~apter." T h e  twenty- 
eighth section also specifies certain houses am1 buildings by 
name, and then provides fcrther, "or  any of the houses or 
buildings nlcutionecl in the previoussections of this cl~apter." Jail  
is mentioned, specified, in section 11, a previous section of that 
chapter. Jail is not mclitionerl by name in the twenty-eight11 
section ; but it is n~entioned by the reference to section 11. The  
term mentioned is used in the sense of referred to or  noticed. This 
is apparent from the cornyrehensiv~ p r q o s c  manifested in the 
twenty-eight11 scction, and the general purpose of the statute to 
protect howes and 1)uilding.s from wilful injury, damngc aqd 
clefaceinen t. 

The  testimcrnp mentioned in the first and thild esccptions mas 
received withont objection. I t  was too late to object to'it, even 
if i t  mere not strictly competent, in the argument to the jury. 
I t  was manifestly improper for cod~isel to undertalic to irnpeacll 
the state's witness by reading to the jury a paper-writing pur- 
porting to contain what that witness had sworn to a t  theprelimi- 
nary examinatioo of the defendants before the justice of the 
peace, that p p m  1mt having been introduced as evidence. The 
court properly excluded it. 

T h e  exception, or1 account of' the comnlents of counsel upon 
witnesses and the defendants cannot, be sustained. I t  appears 
that  t he  judge carefully cautioned the jury in tllis respect. I f  
he had not done so, the record develops no such c o m m e ~ ~ t s  as 
would entitle the defendants to a new trial. T h e  111anner of 
conducting the argument of counsel, the language en~ployed, the 
temper and tone allowed, must be left largely to the discretion 
of the presiding judge. H e  sees wlmt is done, aud hears what 
is said. H e  is coguizant of all the s~~rroi inding circunistances, 

i and is a better judge of the latitude that ought to be allo~ved to 
counsel in  the argument in auy particular case. I t  is only in 
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extreme cases of the abuse of the privilege of counsel, and when 
this is not checked by the court, and the jury is not properly 
cautioaed, that this court can interfere and grant a new trial. 
State v. Xuggs, ante, 527; State v. Underzooad, 77 N .  C., 502. 

N o  error. Affirmed. 

STATE v. GEORGE WASHINGTOR 

Discharge of Jzwy before Verdict-Jeopa~~dy-Moth for Dis- 
charge of Prisoner, heard in this court. 

1. I t  is thc duty of the  judge, upon finding the fact that  a juror  fraudnlently 
procured himself to be put on the  jury, for the purpose of acquitting the  
prisoner in  a trial for murder, to withdraw :L juror and direct a mistrial 
to be entered, State v. Bell,  81 N .  C., 591 ; and this, wliether the  prisoner 
be connected with or  cognizant of the fraud or  not. I n  such case, there 
is no jeopardy, and the order remanding t h e  prisoner for trial before 
another jn ry  was proper. 

2. Held fzirfher, that  even though no formal rnotion is made for the prisoner's 
discliarge in  t h e  conrt below and denied, yet, this conrt will, on h i s  peti- 
tion for certio~ari,  consider his claim to exemption from m o t h e r  trial. 

(Stute v. Smepson, 79 N .  C., G32, and 81 S. C., 571 ; State v .  Pollci~d, 83 N. C., 
597; Stcite v. Respass, 85 N. C., 534; Stale v. Bell, 81 N .  C., 591; State v. 
Gawigzces, 1 Hay., 241 ; Spier's Q~se, 1 Dev., 491 ; State v. X p h m i m ,  2 
Dev. Pz Bat., 162; &ite r. Pnhce, 63 N. C., 529; State v. Jeferson, G G  N .  
C., 309; Slate v. Honeycutt, 74 PIT. C., 391; State V. Bazley, 65 X. C., 426 ; 
Slate v. wise ma^^, 68 S.  C., 203, cited, con~mentecl on and approved). 

MOTION for certiolari heard a t  October Term, 1 S83, of' THE 
SUPREME COURT. 

Attorney-General, for the State. 
M r .  D. G. Fozcle, for the prisoner. 

SMITH, C. J. , The  petitio~l for the writ of certioltrri to bring 
up the record of' proceedings i l l  t he  superior court of' Craven, 
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with a view to the discharge of the prisoner, contains the follow- 
ing statement of facts: 

The  prisoner was put on trial under an indictment for mur- 
der, and a jury swern and impanelled, wheu a short recess was 
taken. Upon the reassembling of the court, ant1 before any 
evidence in support of the charge had been offered, the solicitor 
moved for the withdrawal of a juror and a mistrial, for the 
alleged reason that two jnrors, whose names were mentioned, 
had fraudulently procured their adniission into the panel on a 
false oath of indifferency, for the purpose of securing the acquit- 
tal of the accused. The court heard testirnol~y upon the matter, 
found as a fact ant1 tleclaretl the charge against the jurors to be 
true, and, as a conc111sion of law, that the jury had been " impan- 
elled by the fraud of the prisoner, or  of s!)mc one on his behalf, 
with a view to the prisoner's acquittal. A juror was thereupon 
withdrawn, and n n1istri:ll ordered. The prisoner did not con- 
sent to this action, bnt protested against it, avowing his disbelief 
of the  charge, and, if true, any participation in it. 

T h e  cause was thcu, on application of the state, removed to 
Pamlico county for trial: and the sole inquiry for us to make 
is as to the legal ~ffect  of the discharge of the jury, under the 
circun~stances, upon the rights of the accosed, and whether the  
court shall interpose at  this stage of the pro~ecotion and dis- 
charge the  prisoner without trial. 

The-defence, if in law6 effectual, may be made available by 
special plea on tlte trial of the indictment, without depriving 
the prisoner of his right to be tried on the plea of not guilty, if 
the first shall be held insufficient; and a11 the rulings upon 
conviction may he reviewed on tlle appeal. State v. Stuepson, 79 
N. C., 632; Stote r. Xwepson, 81 N. C., 571; State v. Pollard, 
83 W. C., 597; 8tate v. Respass, 85 N. C., 534. 

No injury can, therefore, result to the prisoner f'rorn ou r  
refusal to intervene and arrest the prosecution; while, if the 
nrernients made in the applicatiou of his innocence be true, 
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and the jury so find, an erroneous ruling as to the legal conse- 
quences of the disbanding of the jury will be rendered harmless. 

I t  does not appear, moreover, though the order for a mistrial 
was strenuously resisted, that any n~otion was then made for the 
prisoner's discharge, and denied. Still, if his claim to be exempt 
from exposure to another trial, because it would be putting him 
in jeopardy a second time upon the same bill or for the same 

offence, be valid, he is entitled to summary relief, and should not 
be compelled to unclcrgo another useless 2nd illegal trial, mith 
the long imprisonment and other inconveniences preceding it. 

W e  are not prepared to concede that the course pursued by 
the court mas in excess of the authority conferred by law to con- 
cluct the trial, so as to secnre a fair and just verdict, as due alike 
to the public and to the accused. I t  would be a great defect in 
the administration of distributive justice if, upon discovering an 
attempted fraud in the organization of the jury to accomplish a 
conviction or acquittal of the accused, at the very inception of 
the trial, the presiding judge is powerless to correct the wrong 
and must proceed and allow the fraud to be consuuitnatecl and crime 
to go unpunished. This would be, in the forcible lauguage of Mr. 
Justice ASBE, to make "the trial by jury become a farce mrl the 
administration of' justice a mere mockery." State v. Bell, 81  N. 
C., 591. 0 

I t  is tile clear duty of the presiding judge, in the language 
of t h ~  same opinion, " t o  see that there is n fair and imnpcrrtial t r id ,  
and to interpose his authority to prevent all unfair dealing and 
corrupt and fmu,dule,lt pr&tices on the part of either the pose-  
cution or the defence." 

Admitting the right and duty of the judge to interpose and 
stop the trial when the fraud is contrived or kno\vn to and par- 
ticipated i n  by the prisoner, his counsel press upon us a qualifi- 
catien of the general propositioli that thc power can only be 
exercised when the prisoner is in privity with the attempt, aud 
that the trial must go on to a verdict, however gross the fraud, 
in the absence of evidence of the prisoner's connection mith it. 
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W e  should hesitate to give assent to a distinction relating to the  
exercise of the power, and fruitfill in consequences so hurtful t o  
the healthy administration of the law and injurious to the cause 
of public justice. 

While the earlier decisioi~s in this state very greatly restrict 
the authority of the court to discharge a clisagreeing jury, in]- 
panelled to pass upon life, and deny its exercise without the  
prisoner's consent, except, in the language of Chief-Justice RUF- 
FIN, "for evident, urgent, o v e r r ~ ~ l i n g  nece.ssity arising from some 
matter occurring during the trial, which was beyond human 
foresight and control " (State v. Garrigues, 1 Hay., 241 ; Spier's 
case, 1 Dcv., 491; Xtate V. E p h ~ a i m ,  2 Dev. & Bat., 162) ;  yet, 
the doctrine is modified in later cases, a d  it is held that a jury, 
after ample time for deliberation, being unable to come to au  
agreement, upon the fact being satisfactorily shown, may be dis- 
charged, and the prisoner be again tried upon the sarne bill. 
State v. Prince, 63 N. C., 529; State \-. J~ferson, 66 N. C., 300; 
State v. Honeycutt, 74  N. C., 301. 

Bu t  besides a physical necessity, such as is created by the sick- 
ness of the judge or  a juror, which incapacitates him from going 
on and performing his duties, there is recognized, as equally con- 
t,rolling, a necessity arising "from the duty of the court to guard  
the administration of justicr against frau&dent practices." Bafe  
v. Bailey, 65  N. C., 426: State v. Wisemun, 68 N. C., 203. 

But :i case in its thcts very similar to the present is found in 
State v. Bell, 81 PrT. C., 591, to which we sliall briefly refer: 

After tile jury were f'orn~ed, and before they had heard any 
evidence, the solicitor asked for a mistrial, which was ordered, 
the court finding from the testimony that a j u k  had intruded 
himself into the jury-box, through the prisoner's lwocurement 
and over a violated oath, for the purpose of bringing about a n  
acquittal. This  ruling was upheld in this court as a proper, and 
competent exercise of jrdicial power, and the prisoner was held 
to meet the.charge. 

I t  is true that, there, the  prisoner was personally connected 
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with the criminal conduct of the juror, while i n  our case this is 
not proved; but wc con see little tliffcreilce between the  cases 
when his agency precedes the cv~nmittal of the frand, and when 
he seeks afterwards to secure its resolts to hiillself, as calling for 
tile direct and prompt interference of the court in preveution. 

The necessity of' maintaining tile dignity and integrity of the 
court, a11d assuring the firm and irnpartial admillistration of 
justice, is the necessity which calls for and justifies a prompt 
repression of thc intended fraud; and this necessity exists in 
either case. 

Without intending in any manner to prejudice this defence of 
the prisoner when again put on trial, we feel constrained to 
refuse the summary relief wliici~ he now asks, for the reasons 

riven. already 0' 
PER  CURIA^^. Motion denied. 

S T A T E  r. DANIEL PAYLOR ant1 others. 

Cinth of Jwo~. - -Absence  of Defendant Du~ing the Trial of Cases 
not Capital. 

1 An oath ndrni~~istered to  a juror in the manner piescribed by staJute is suf- 
ficient; the,jnror need not repeat the words "sd help me God." 

2. The absence of n defendant from the cor~rt-room during the argument of 
connsel to the jury, on trial of an indictnlent for an ofience not capital, 
tlie defendant's counsel being present, does not constitute ground for a 
new trial, r~nless it be made clearly to appear that the defendant was 
prejudiced thereby. 

3. T h e  law in reference to tlie right of the accused to be present during the 
trial, in capital cases 2nd in those of ,z lower grade, reriewed by 
ASHE, J. 

(State v. Craytoiz, G Ired., 164; Stale v. Blaekwelde,., Phil., 35 ; State v. Epps, 
76 N. C., 55; State v. Jenkins, 54 N. C., 813; Slate v. Bass, 52 N. C., 570; 
Stute r. li'lletson, 7 Jones, 114, cited, comn~ented on and approved). 
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STATE v. PAYLOR. 
- - - . ---- -- - - 

INDICTMENT tried a t  Spring Tcrm, 1883, of PERSON Superior 
Court, before Gilmer, J. 

The  indictment contains two counts-one for h r n i n g  a gran- 
ary and the other for burning :I stable, in violation of the act of 
1874-75, ch. 228. 

The  tlefendauts were found guilty, and, a motion for a new 
trial having been overruled, the court pronounced judgment and 
tlie clefenclants appealed. 

Attorney-General, for the State. 
Hessrs. J A. Creech and Fuller d? Snow, for the defendants. 

ASHE, J.' After the verdict was rendered, the clefenclunts 
moved for a new trial, on the ground : 

First, that the jury who werc impanelled to try the case mere 
not legally sworn, in tlmt, when the oath mas administerecl to 
each juror, he was not required to repeat the words "so help me 
God," after the words "so help you God," pronounced by the 
clerk. The court found the fact that the jurors mere sworll in 
the usual form. 

Secondly, that during the trial, after the evidence had closed, 
onc of the counscl for the state was permitted to malie his argu- 
ment to the jury in the absence of the defenilants. The  follom- 
ing are the facts found loy the court: After the nrgoment begm 
in the  forenoon, the court tool< a recess for dinner, a d ,  on the 
reassembling of the court, t l ~ e  court-house being exceedingly 
crowded, one of the counsel for the state, continuing the argu- 
ment, addressed the jury for tweety or thirty minutes, and mas 
immediately followed by onc of the counsel f ix  the defendants, 
who had proceeded in his argument to the jury ten or fifteen 
minutes, when it was suggested to the court by the solicitor that 
the defendants, who had not given bail, but  during the whole 
trial were in custody, had not been brought into court. 

The argument was then suspended until the defendants werc 
brought into court, when it procceded without any exception or 
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complaint on the part of the defendants, whose counsel were 
present at all stages of the trial. 

1. F o r  an answer to the first exception, it is only necessary to 
refer to the form of the oath prescribed by law. Bat. Rev., cli. 
77, $6 (20). 

2. The other exception is more worthy of consirleration. 
I n  the trial of capital felonies, the rule of practice seems to 

be uniform in all the states that the prisoner shoultl be present 
during the whole of the trial; and in favor of life, this rule is 
never relaxed. I n  this state, the principle has been maintained 
in several decisions, among others, Stnte v. C'rnton, 6 Ired., 164; 
State v. Blackwelder, Phil., 38. 

But in felonies of a lower grade than capital, and misde- 
meanors punishable with in~lwisonrnent or other corporal pun- 
ishment, we fill(] the practice of the courts to differ somewhat in 
different states. But both in England and the American srates, 
it is held that in felonies less than capital, and n~isdemeanors 
where the pnnishment is corporal, :IS whipping, branding or 
imprisonment, the prisoner has the right to be present when the 
verdict is rendered, and must be when the sentence is pronounced. 
I u  misdemeanors where the punishr~lent can only be a fine, or in 
cases where the court can see from the nature of the case and its 
circumstances that pnblic justice requires no other punishlnent, 
the court may, in its discretion, with the consent of the pris- 
oner, dispense wit11 his presence during the trial. State v. Epps, 
76 N. C., 55; 1 Bishop Cr. Pro., $690, and U. S. v. Jluye, 1 
Curtis, C. C., 432. In this latter case, Judge CURTIS has laid 
down, anlong others, the following rules regulating the discretion 
of the courts in such casei, to-wit: 

1. That it is not an offencc for which iniprisonment niust be 
inflicted. 

2. The court must he satisfied that the nature of the case and 
its circumstances nre not such that imprisonment will be inflicted. 

But t ~ h c r e  the punishment is corporal, the prisoner must be 
present, as mas hcltl in Rex v. h k e ,  Holt, 399, where the pris- 
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oner was convicted of peijary, HOLT, C. J., saying: "Judgment 
cannot be given against any man in his absence for corporal 
punishment; he must be present when it is done." And he 
adds: ( 'For if we give judgment that he should be put in the 
pillory, it might he demanded, tohen? and the answer mould be, 
when we catch lzinz; and there never was a writ to take a man 
and put hinl in the pillory." 

I n  State v. ,Jenkins, $4 14'. C., S12, this court citing Black- 
welder.'s case, held ((that it was not only the right of the pris- 
oner, but it was the duty of the court to see that he was actually 
present at each and every step talien in the progress of the trial; 
and that in prosecutions for Iesser felonies, the accused had 
exactly the hame rights." All that the court meant by this was 
to say, that in the latter cascs the prisoner had the kame right as 
prisoners on trial for capital ofences to be present at  the arraigu- 
ment, to plead in ahatenlent, if proper; to be present when the 
jury are impanelled, that he may exercise the riglit of challenge; 
hear the evidence and be confronted with the witnesses; be pres- 
ent when the verdict is returned that he may have the jury 
polled and move'for a new trial ; and be' present when the sen- 
tence is pronounced, that he limy plead his pardon, if he have 
one, or move in arrest of the judgment. Furt'her than this, 
there is no analogy in the rules of practice applicable to the two 
classes of offences. For  i n  this very case of State v. Jenkins, 
the principle declared in the case of Sfcite v. Bass, 82 N. C., 

, 570, is recognized and adopted as sound doctrine, and that case 
is cited with 2pprovaI. There, marked bistinction was held 
to exist, in the power of the court to order a new trial, between 
capital felonies and those of a lower grade. I n  this respect, infe- 

, rior felonies and nlisderneanors are classed 'together, and it was 
held that the presiding judge had the discretion to discharge a 
jury before verdict in furtherance of justice, and that there was 
no appeal from the exercise of his discretion ; but in capital cases 
it is well establishned he had no such discretionary power, and 
could only discharge a jury before verdict in cases of necessity, 
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and then he must find the facts constituting the necessity, and 
his action is reviewable. 

I n  8tate v. Tilletson,*7 Jones, 114, one of the cases cited a l ~ d  
relied upon by this court for its decisicm in Bass7 case, Judge 
MARLY, speaking for the court, said: "The restricted range of 
judicial power as established in them (capital cases) has never 
been applied to offences of inferior grades, whether felouies or 
misden~eanors, aud we think is not applicable." So it seems ill 
the trial of inferior felonies, the strictness of the rules enforced 
on the trial of capital offences is, to some extent, relaxed, and 
this may account for the fact that we have been unable to-fiud 
any case where it has been held that the absence of a prisoner 
on a trial for an inferior felony, while his case is being argued 
before the jury, has been held to be a ground for a new trial. 
I t  is possible that there may bc cases where a prisoner might be 
prejudiced by his absehce at  such a time, brlt it should be made 
clearly to appear. Here, thew was no complaint; his counsel 
was present all the time; it was not pretended that his cause had 
in any way been prejudiced; and this exception was not made 
until after verdict. 

The motion for a new trial was properly overruled. There 
is no error. Let this be certified, &c. 

No error. Affirmed. 

STATE v. JOHN SHEETS. 

Trial, pwlinzincwy statement to jury-Malicious Hischi$-Ev 
dence-Expert ?Vitness-Polling Jury- T7erdict-Co~nnzents of 
Counsel-Absence of Defendant during B k l  of iMisdemeano~. 

1. A preliminary statement of what a party expects to prove yay  be made to 
the jury, in both civil and criminal cases. It is a practice which haslong 
prevailed in this state. 
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2. I n  malicions mischief, ill-will towards the prosecutor is an essential ingredient 
of the crime, and as tending to establish the same, i t  is competent to shov 
that the defendant whipped the prosecutor's child shortly before the  
offence charged was committed. 

3. Where part of a certain conversation is elicited from a aitness, the opposite 
party has the right to put the whole conversation in  evidence. 

4. A physician who btates that he is able to give a professional opinion abont 
a particular case (as, for instance, the effect of poison on brute animals). 
although he has never treated such a case in his practice, is competent to 
testify as an expert. 

5. The  proper time for polling a jury is after their announcement of the ver- 
dict. 

6. I n  polling tlie jury, one of then), upon calling his name, was asked to say 
whether the defendant was gnilty or not gnilty, and his reply was, "well, 
I suppose I must go with tlie rest "; the court tlierenpon directed h i n ~  to 

respond " guilty or  not guilty," and he :inswered "guilty" ; Held, proper 
\ 

to receive and record the verdict. 

7. Comments of counsel, alleged to be improper, cannot be assigned as ground 
for a. new trial, where it appears that no objection was made at the time, 
and that the judge, in his charge to the jnry, gave them dne cantion not 
to be influenced thereby, 

8. T h e  absence of defendant from the  court-room at  the time the court re- 
hearsed a part of the evidence to the jury, on trial of an indictment for a 
~nisdernennor, the defendant being out on bail and his counsel being present 
and making no objection, does not constitnte ground for a new trial, espe- 
cially where no prejudice resulted to the defendant. 

(Stale v. Robinson, 3 Der.  & Bat., 130 ; State v. Jackson, 12 Ired., 329 ; State v. 
Clark, Ib., 151; Horton v. Green, 64 N. C., 64;  State v. John, 8 Ired., 330; 
Sta te  v. S w i n k  % Dev. & Bat., 9 ; Knight v. Houyhtallilag, 85 N. C., 17 ; Stale 
v. Godwin, 5 Ired., 401, cited and approved). 

INDICTWEST for 1~1alicious lniscllief tried at Fall Term, 1883, 
of RAXDOLPH Superior Court, before MacRne, J. 

The defendant is charged with poisoning a mare colt, the 
property of one Calvin Hancoclr. 

On the trial: the counsel representing the state made an open- 
ing statement to the jury of what the state expected to prove. 
H e  said he expected to show that the defendant a d  Hancock 
lived near together, and that there was enmity betweeu them ; 
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that the son of the prosecutor, Hancock, a small boy about eleven 
years old, about eight days before the alleged offence was com- 
mitted, went to defendant's spring to get water, when he was 
assaulted and beaten by the defeudaut ; that defendant was after- 
wards tried before a justice of the peace and fined ien dollars, 
on tlle con~plaint of the prosecutor; that this would be for the 
purpose of showing malice, on the part of the defenclant, towards 
the prosecutor. 

This statenlent was objected to hy the defendant, but the objec- 
tion was overruled, and defendant excepted. 

Calvin Hancock, a witness for the state, while testifying at  
length as to the death of his colt, and the circ~lmstauces tending 
to connect the defendant with it, was allowed to testify, after 
objection by the defendant, that he had a difficulty with defen- 
dant, shortly before the death of the colt, about the defeiidai~t's 
whipping the child of witness, a d  that he bad hail him before 
a justice of the peace, by whom he was tried, convicted and fined, 
and this occurred eight or nine days before the colt died. To  
the admission of this evideuce the defendant excepted. 

On cross-examination, the same witness stated that he &vcr 
tried to hii-e any one to swcar that the defendant proposed to get 
him to poison witness' stock; that Addison Miller came to witness' 
house and aslied for pennyroyal, and said he can~e to tell witness 
something; that witness g;lve Miller no liquor, nor did he offer 
to give him the pennyroyal and twenty-five dollars if he would 
swear that defendant wanted to gct him to poison witness' stock. 

When the direct examination was resumed, the witness was 
asked by the state's counsel, "what was the conversation you 
had with Miller?" This question, and the answer to it, were 
objected to by the defendant: objection ovwruled and defendant 
excepted. Witness proceeded to answer, which was to the effect 
that the defendant offercd to hire him (Miller) to kill the prose- 
c,utor7s mules. 

The  sanie witnehs also stated on cross-examination that tltc 
defendant had moved away from where he was living near him, 
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and that the move was agreeable to the Gtness; that witness 
wanted him to move, but would not have done anything to make 
him nlovc; and on direct examination resumed, he stated that 
he would have been willing to pay fifty dollars to get defendant 
away, so that witness could be at peace. Defendant objected to 
this statement: objection overruled and defendant excepted. 

Dr. Lewis testified that he had been a practicing physician for 
about seven years; had attended medical lectures at  Jeff'erson 
College, in Philadelphia, but had never received his diploma; 
that he was somewhat familiar with the effect of poison on the 
human and animal stomach, and had experimented some with 
poison on dogs and other animals; had never been called in to 
attend a case of poisoning, but thought himself qualified to give 
an opinion as to the effects of poison. Defendant objected to the 
exan~inatiou of the witness os an expert: objection overruled, 
the witness proceeded to testify, and the defendant excepted. 

Dr. Rulla testified that he had been a practicing physician since 
1845; had experience as to the effect of poison on the human 
species, but very little as to its effect on hrute animals ; thought he 
was competent, to a certain exteut, to give his opinion as an 
expert in this case, having heard the testimony of the witnesses. 
The testimony of this witness as an expert was also objected to: 
objection overruled, and defendant excepted. 

I n  the course of the argument before the jury, the state's 
counsel used some very vituperative language in reference to the 
defendant, and the defendant's counsel retaliated by enlploying 
similar language in regard to the prosecntor. There was no 
objection made on either side at  the time, and His  H o n o ~ ,  in 
closing his charge to the jury, said: " Yon must not permit 
abusive language or epithets to influence your minds on either 
side. Take the case, as gentlemen entirely above feeling and 
prejudice; consider it well, and render your verdict upon it." 

After the jury had been out some time, they ~leturned to the 
box and asked that certain parts of the testimony be rehearsed 
to them by the court. The defendant's counsel were present, 
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but the defendant was not in court. The fact of his absence 
was not observed by the judge, and the defendant's counsel made 
no objection, and the judge recapitulated that part of the evi- 
dence desired. 

When they came into court to return their verdict, the defen- 
dant's counsel deniailded that they be polled before the verdict 
was aonounced: overrulecl, ancl the defendant excepted. The 
c ~ u r t  the11 said: "Gentlemen of the jury, have youagreed upon 
your  verdict?" and the jury announced a general verdict of 
guilty. T h e  court tllcnJlad the jury polled, and eacll juror was 
called by name, and resp6nded. When the name of' the juror, 
Milton Hill, was called, lie answered, '' well, I suppose I 
must go with the rest," and thereupon the court directed 
him to respond "guilty" or "not g~ i l ty , "  and he answered 
"guilty." The defendant excepted because the jury were not 
polled before the verdict was demanded, ancl also objected to the 
ent ry  of the verdict o n  accouut of what was said by t l ~ c  juror, 
Hill. 

There was a rule for a new trial for the errors set forth it1 the 
exceptions; and further, because the judge did not stop the 
state's counsel at the time thc in~proper language was used; autl 
because the defendaat was not in court when part of the testi- 
mony was rehearsed. Rule discharged ; judgment; appeal hy 
clefendan t. 

Attorney-Genernl, for the State. 
i1ife~sr.s. J. T. Morehead and Scott & C~dclwell, for defendant. 

ASHE, J., after stating the facts. T h e  firit exception taken 
by the defendant was that the state's counsel was permitted by 
the  court to make a preliminary statement of' what the state 
expected to proTTe. So fiar from the practice being objectionable, 
we think i t  is to be cornmended ; for its effect is to direct the 
attention of the jury to the material points in the evidence. I t  
is a practicc which has long prevailed in this state. 
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The  second exception, to the admission of the evidence in 
regard to the whipping the child of the prosecutor, and the 
prosecution of the defendant by him for thc offence, cannot be 
sustained. T h e  evidence was clearly admissible. "Malicious 
mischief consists i n  the milfii1 destruction of  personal property 
from actiial ill will or resentment towards the owner or pos- 
sessor." ~9tctte v. Robinsow, 3 Dev. & Bat., 130 ; Rate v. Juck- 
son, 12 Ired., 329. The  ill will to\vards the owner of the 
property destroyed is an essential ingredient of the crime, and 
auy competent evidence that tends to establish such a state of 
feeling on the part of the defelldant towards the prosecutor, is 
adn~issible. 

T h e  third exception, that the eonrt a l lowed t l~e  witness, Han- 
cock, to relate the whole of the conversation one nliller had 
had with hi111 in regard to the poisoning the mules, was properly 
overruled. For ,  on the cross-examination of the witness by thc  
defendant's cou~isel, a part of this coiirersation had been called 
out ;  and it is too well settled as a rule of cvidence to admit of 
a question, where that is done, the opposite party has the right 
to p ~ l t  the whole conversation in evidence. 

T h e  fourth exception, that the court permitted the witness to 
state "that  he woulcl ha re  been willing to pay fifty tlollars to 
get the defendant away, so that the witness could be at  peace," 
is without merit. Thc  statement was ruadc on the re-direct 
examination, and was on the sanlc liue of cviclence as that  
elicited from the witness on his cross-examination by defendant's 
connsel. On that cross-examination h e  testifihcl that the defen- 
dant had nloved away from where he was liviag near witness; 
that the  move was agreeable to him, and that  he  wanted him to 
move, but would not have done anything to make him move. 
Whatever object the defendant may have llad in clmrvieg out 
from the witness the testimony given on the cross-examination, 
that given by him on the re-direct examinatioi~ certainly tended 
to the same end. W c  arc unable to see the ground of the defen- 
dant's 01,jection. 
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STATE z'. SHEETS. 

T h e  fifth and sixth exceptions were to the competency of Dr. 
Lewis and Dr. Kulla as experts. Dr.  Lewis stated that he had 
attended lectures a t  a niedical college and had practiced his pro- 
fession for seven years; that, although he had never been called 
to a case of poisoning, Ilc had experin~ented some with poison 
on dogs and other anin~als, and he thought he  was qualified to 
give a n   pinion as to the effects of poison. Dr.  Bulla testified 
that  he  had been a practicing physician since 1845, and he had 
had some experience of the effect of poison on the human 
species, but very little in regard to brute animals, and he  thonght 
he was competent, to a certain extent, to give an  opinion. 

There was no error in the ruling of H i s  Honor  that both of 
these physiciam were competent to testify as experts. When 
tlie professors of science, as physicians, for instance, swear that 
they are able to pronounce an opinion in any particular case, 
although they say at  the satne time that precisely such a case 
had not before fallen uuder their observation or under their 
notice in the course of their reading, it is con~petent to give in 
evidence their opinion. Xtate v. Clu~k,  1 2  Ired., 151. To the 
sanx  eEect is Horton  r. Green, 64  N. C., 64, which was an 
action to recover damages for deceit in the sale of a mule alleged 
to have glanders. One Dr .  Rivers was examined, who had been 
practicing his profession for cleven years. When asked whether, 
from his general knowledge of diseases, he could tell whether 
the symptoms in that  case iudicated that the disease was of long 
standing or not, he answered that he had no particular acquaint- 
ance with diseases of stock, bnt from his books, ohservation and 
general knowledge of disea.;es of the human family, he could 
tell whether certain s y m p t o m  indicated that a disease is of 
recent or long standing, thougl~ he had never seen a case of 
glanders unless that was one. I t  mas objected that the witness 
had not qualified himself to answer as an expert, but this court 
held that  he was competent. 

The  seventh exception was to the refusal of H i s  H o n o r t o  
h a w  the jury polled before their verdict was announced. There 
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was 110 error in this. I t  is certainly not error to poll them after 
the announcement that they hare agreed in their verdict, and 
that is the approved and usual practice. 111 Tt7atfs v. Brains, 1 
Cro. Eliz., 778, where, upon the agreement of the jury, they 
came to the bar and the forenlan pronounced their verdict that 
the defendant was not guilty, "tlic court misli1;ing thereof, 
being contrary to their direction, examined evcry one of them 
by the poll whether that mas his verdict." This decision is 
cited by this court with approval in Xtate v. John, 8 Ired., 330; 
and Mr. BISHOP says "the object of polling is merely to aseer- 
tain whether the verdict rendered by the foreman i n  behalf of 
himself, and the rest is really concurreil in by the others; there- 
fore the inquiry is restricted to the question, ' is this yodr ver- 
dict?' " 1 Bish. Cr. Pro., $830. 

Thc eighth exception was to the recording the verdict 011 

account of what the juror, Hill, said when the jury mere being 
polled. When his name mas called and he was asked to soy 
whether the defendant was giiilty or not guilty, he answered, 
" Well, I suppose I must go with the rest." The court directed 
him to respond "guilty" or "not guilty," and thereupon he 
answered "guilty." There was no ground for refusing to 
receive the verdict. The last answer of the juror was an assent 
to the verdict of guilty. The case of State v. Godwin, 6 Ired., 
401, is very like this. There, the prisoner was tried for murder, 
and upon the return of the jury into court, they were polled at  
the lwjsoner's request. Eleven of the jurors each answered that 
he found the prisoner guilty. The remaining juror answered, 
that when the jury first went out, he was not for finding t h e  
prisoner guilty, but that a majority of the jury were against 
him, and that he then agreed to the verdict, as delivered by the 
foreman. H e  was then askecl, "What is your verdict now?" and 
he replied, "I find the prisoner guilty." And it was held that 
there was no objection i n  law to the verdict. To like effect i s  
the  case of' State v. Swirtk, 2 Dev. & Bat., 9. 

The other exceptions taken by the defendant wcrc talien after 
verdict, upon a motion for a new trial. They were: 
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First, that the judge hiled to stop the state's counsel in his 
abuse of the defendant. This objection came too late after ver- 
dict. Knight v. Houghtulling, 85 N. C., 17. But if it had been 
taken in time, the error was corrected by the cor~rt in its charge 
to the jury. 

Secondly, to the rehearsal by the court of a part of the evi- 
dence to the jury, in the absence of the defendant. It was no 
ground for :L new t ~ i a l .  The indictment is only for a i~~isde-  
meanor, and the defendant, we presume, was out on bail, as the 
record does not show that he was in custody. I f  he saw proper 
to absent himself during the progress of the trial, it was his 
own fault. His cotinsel were present when the evidence was 
rehearsed, and there was no objection on their part, nor con]- 
plaint made by them. and it was not pretended, when the n~otion 
for a new trial was made, that auy prejudice had residted to the 
defendant by tile rehearsal. See State v. Paylor, ante 539, de- 
cided at  this term. 

Our conclusion is, that there is no error. Let this be certified 
to the superior court of Raudolph county, that the case may be 
proceeded with according to this opinion and the law. 

S o  error. Affirmed. 

STATE v. GEORGE PIPER. 

Indictment for Removing Fence-8pecicrl T7erdicf. 

1. A landlord has no right to enter upon land leased to his tenant and r e n ~ o v r  
a fence therefrani against the consent of the tenant. 

2. The court below erred in not holding the defendant to be gnilty npon the 
facts found i n  the special verdict. 

(Stole v. Graham, 8 Jones, 397 ; State v. Houis, 76 N. C., 117, cited an 1 np- 
proved). 

INDIC~AIENT tried at Spring Term, 1883, of ORANGE S u p -  
rior Court, before Gilmer, J. 
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The defendant is indicted under THE CODE, $1062, for un- 
lawfully and wilfully removing a fence surrounding a cultivatecl 
field, the property of Mary S. Nichols. 

On the trial, the jury found a special verdict, in substance as 
follo~vs : 

The defendant and one Robert A. Nichols entered into an 
agreement by which Nichols leased a tract of land, i n  considera- 
tion, among other things, that he (Nichols) mas to put a fence 
around thc same, which he did. Subseqaently Nichols died, 
and his widow, the said Mary, has since continued, under the 
lease, to live on and cultivate the laud enclosecl by the said 
fetlce, which constituted a division fence between Nichols and 
one Whitalrer, another tenant of' the defendant, and was built 
according to contract with the defendant. Afterwards, and clur- 
ing the continuance of the lease, the defendant, upo t~  noticc to 
the prosecutrix, moved the fence and deposited the rails upon his 
own premises, the prosec~?trix forbidding the same. Thereupon 
the court adjudged the defendant was not guilty, and the state 
solicitor appealed. 

Attorney-General and A. W. Gmham, for the State. 
No counsel for thc defendant. 

MERRIMOX, J. I t  appears that the prosecutrix was in the 
actual possession of and cultivated the field up to the fence, em- 
bracing that part removed by the defendant, and that one Whit- 
aker was i n  possession of the field and cultivated the same on 
the opposite sicle of the fence, :is lessee of the defendant. The 
fict  that the fence was on the land let to Whitaker canoot alter 
the case, because it was built by Niclaols in his Iifc-time under 
his lease; he had actual possession of the land up to it, until his 
death, and his widow, the prosecutrix, had actual possession 
thereof continuously next after his death, until and at  the time 
the fence was removed. So that, on one side of the fencc the 
field was iu the lawful possession of the l)rosecutrix, and on the 



OCTOBER TERM,  1883. 553 

other it was i n  the lawful possession of Whitaker. The clefen- 
dant, for the purpose of the statute, for the time was not the 
owner of the fields and the fence; he had no right to go upon 
the field on either side of the fence; he committed a trespass 
when he did so, 3nd especially when he removed the fence; he 
had no right to remove it ;  he unlnwfi~lly removed it, and the 
animus snfliciently appears. So he was guilty, and the court 
ought to have so held upoil the special verdict. State v. Graham, 
S Jones, 397; State v. Hovis, 76 N. C., 117. 

There is error. Judgment reversed, with instructions to enter 
s verdict of guilty upon the special verdict, and proceed to 
judgnient a.ccording to law. Let this be certified. 

Error. Reversed. 

I STATE v. FRANK 1%. DANIEL 

~S'ermnt Leaving Employer's iSewice-li~dictment. 

A11 indictment under  Battle's Revisal, ch. i O ,  wiil not lie against a servant for 
wilfully leaving the employment of one with whom h e  had agreed to serve. 
Ttle statute has ieference only to persons enticing servants to unlawfully 
leave the service of the  employer. 

INDICTMENT for a misdemeanor tried at  Fall  term, 1883, of 
PE~QUIJ~AKS Superior court, befor Avery, 

The indictment-The jurors, $c., present that the defendant, 
$c., unlawfully and wilfully did absent and leave the emplop- 
merit of John S. Hedrick, with whoiil the said defetldant had 
made a contract to work during the month of Jilne, 1883, the 
time of service under said contract not having then expired, 
against the statute, $c. 

The  defendant's counsel moved to quash the bill, upon the 
g r o u ~ ~ d  that no indictment wonlcl lie under the statute against 



554 I N  THE S U P R E M E  COURT.  

a servant for leaving the emplo?;ment of the master, but  only 
against the person enticing him to leave; and further, that  the  
bill did not set forth the alleged contract. 

H i s  Honor s~lstained the motion, and the state solicitor 
appealed. 

Attorney-General, for the State. 
X o  counsel for defendant. 

SMITH, C. J. The  indictment is framed under the act of 
1866, Rat. Rev., c l ~ .  70, amended bjr the act of March 11, 1881, 
extending the offence to cases in which the contract is oral, and 
which, a s  amended, declares that, "if any person shall entice, 
persuade and procore any servant by indenture, or any servant 
who shall have contracted in writing or verbally to serve his 
employer, to u~llawfully leave the service of his master or  em- 
ployer; or if any person shall knowingly and unlawfully har- 
bor and detain in his own service, and from the service of his 
master or employer, any servant who shall unlawfully leave the  
service of such master or employer; then, in either case, such 
persou and servant may be sued, singly or jointly, by the mas- 
ter, and on recovery he shall have judgment fo,r the actual double 
value of the damages assesserl." 

T h e  succeeding section in addition imposes n peualty; and 
moreover, subjects to indictment "the person and servant viola- 
ting the provisions of the preceding section." 

The  charge contained in the bill is, that the defendant " unlam- 
fully and wilfully did absent and leave the employment" of the 
person with ~ h o m  he had agreed to serve during the month of 
June,  before the expiration of the term, 4mt does not allege that 
this departure from service was by reason of enticement, per- 
suasion or procurement of another, nor that upon his voluntary 
leaving he  entered into the service of another party. 

T h e  act imputed is the defendant's withdrawal from a service 
which he had stipulated to render, and violatill$ his contract to 
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serve for a given time, and this is not the offence designated and 
1)rovidecl for in the statute. The  ~i~iscllief ~vhicll the enactment 
was inter~ded to reketly mas the i~lterferencc of others with the 
servants who had t h u s  agreed to serve, by offering them induce- 
ments to depart, or, with l<nowleilge t h t  they had so departed 
in disregard of thcir contract ol)ligatiol~s, by receiving snch into 
their service. This, i n  our opinion, is the purpose and import 
of the statute, and it does not  embrace the case r r d e  in the hill. 
The servallt I~imself, to he snbjected to tile penalties imposed, 
must have participated in the action under circumitn~lces such as 
n ould subject the enticing or harboring party, in tllc one or other 
dternative, to a criniir~al prosecution for his offence. 

W e  therefore concur in thc opiuion of thc court, that no crimi- 
nal offence is cl~arged i n  the iaclictaient, and in the judgment 
quashing the bill, which is'affirnied. 

No error. Affirnied. 

I. On trial of an indictment for carrying a concealed weapon, the statute 
~ u a k e s  the possession prima fuc fe  evidence of concealment, and the burden 
is on the defendant to rebut the presumption by proof satisfactory to the 
jury. 

2. T h e  law presumes the criminal intent in such case, and the defendant must 
likewise rebnt this presu~nption. 

3.  T h e  1ango:tge of the s t a t ~ ~ t e  is, not "concealed oiz his person," but "con- 
ceded about his person," and hence, if the weapon be within reach 
and control of the defendant, it  is sufficient to bring the case within the 
meaning of the statote. 

(State v. Cilbe~t, 8 i  S. C., -927, cited, distingnislled and approved). 

I[NDICTMEXT for carrying a col~cealed weapon tried a t  Sprillg 
Term, 1853, of UKION Superior Court, before Xhiy-23, .I 
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The  defendant is charged with a violation of THE CODE, 
$1005, in carrying a pistol concealed about his person while off 
his own premises. 

One Morgan, the prosecuting witness, testified that in July,  
1882, he rnet defendant riding in a wagon OII a public road a b o ~ ~ t  
three miles from defendant's premises, and in a conversation 
which took place between tlien~, the witness told the defendant 
that %e was on his way to sow some oats on certain land in 
defendant's possession; that defendant thereupon turned his 
wagon around immediately, and the witness saw defendant draw 
a pistol from his hip-pocket; that he also saw a basket the 
defendant had with f~ im in the wagon, Out could see no pistol 
in it. 

The  defendant testified in his own behalf that, on the occasion 
mentioned by the state's witness, he was on his way to work 
upon a house he was erecting, about five miles distant, and was 
carrying his pistol to swap it for a watch, according to an under- 
standing had with one Slicrinal~ Flow, whom lie met at  the 
place where he was building his house a few days before thc 
occasion spolren of by the prosecuting v i t ~ ~ e s s ;  that he put the 
pistol in his dinner basket on top of the cloth which covered his 
dinner, and carried the basket on his lap; that he had on n o  
coat and there was no Iiip-pocliet in his pants; that he put the 
pistol in the basket because that was the most convenient placc 
to carry it, and without intent to conceal it or the fact that he 
had it, his sole object being to trade the pistol with Flow, \&om 
lie expected to see that day ;  thnt when he left home he had no 
idea of meeting the \vitness Morgan, and at  no time did he hare  
the pistol in his pocket or concealed about his person ; thnt 
when it was in the basket it could he seen by auy one. 

Another witness testified that he saw the defendaut, after 
Morgari had passed him on the road, going towards his (defen- 
dant") premises, follomii~g Morgan, and that the defendant had 
the pistol in 11;s hand, and was then walking; that he kept it 
openly in his hand until he overtook Morgan, which was apon 
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defendant's land; that Morgan sowed the oats upon the land of 
the defendant, despite the eForts of the defendant, Morgan hav- 
ing in his own hand a do~ble-barrelled gun during the whole 
time he was sowing the oats; that Morgan was indicted and con- 
victed for forcible trespass g r ~ ~ v i n g  out of this matter, and this 
defendant (McMauus) prosecuted him. 

Both thc  prosecuting witness and d e f e d a n t  proved a good 
character by a number of witnesses. 

H i s  Honor  charged the jury that  if the defendant was oK his 
own p e n ~ i s e s  and had in his possession n pistol, t l ~ c  iaw niade 
the fact prinzn facie evidence of coucealruent, and the fact being 
found or admitted, the burden of proof war shifted from the 
state to the defentlarit to show to the satisfaction of the jury that 
there was in fact no concealment; and if the defendant, being 
off his own premises, had the pistol concealed in his pocket or 
in  his dinner basket, and the basket was on hi? lap, he is guilty, 
provided he had any criminal intent in so conccaliug i t ;  and in 
passing upon the question of intent, they could consider tlie fact 
the clefendant showed a disposition to use the pistol i n  the diffi- 
culty between Morgan a ~ ~ d  hinlself. The  defendant excepted to 
the charge of the judge. 

Verdict of guilty; judgn~ent  ; appeal by the defendant. 

Attorney-General and I'ayne & Thnn, for the State. 
,Ifessrs. Covingtou & Adnnzs, and Hinsdale & Deve~ez~r ,  for 

defendant. 

A ~ R R R I M O S ,  J. The  defel~tlant has no ground of complaint 
 g gain st the charge of tlie court. I t  was as fi~vorable to him as 
the law would permit. 

H e  was off his own land, on the I~ighn~ay, and had with hirn, 
in his possession a n d  about his person, a, pistol. Under  the 
statute: plirnn facie, he 11ad it coucealed about his person, and 
the onus was on liim to show that he  did not have i t  concealed. 

The  state offered testinlony tending to prove that it was con- 
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cealed on his person. The defendant was examined on his own 
behalf, and his testimony tcnded to prove that he did not hare 
it so concealed, but carried it openly, where it n ~ i g l ~ t  be easily 
seen by any person, and for an innocent and proper purpose. 
The testimony was conflicting, and it was the province of the 
jury to pass upon it and find the facts of' the matter. The court 
left the whole of it fairly to the jury, and they by their verdict 
found that the defendant had and carried " concealed about his 
person" a pistol, off his own premises, as charged in tlte indict- 
ment. 

%%at the court said to the  jury in respect to tlrc inient with 
which the defendant carried the pistol was favorable to hiin. 
The court might have told them that if tlic defenclaltt had the 
pistol off his premises and concealed about l t i ~  pe~~son, the lam 
presumed the criminal intent, and  it was for the defendant to 
rebut this presumption by testinio~~y sufficient to satisfy them of' 
his ianoceut purpose. 

The defendant relied upon Xtde r. Gilbert, 87 N. C., 527, ill 
regard to the question of intent. That case is not like this. 
There, the jury found the k t  in a special verdict that there mas 
no criminal intent. Here, the jury find there was the criminal 
intent, this question being fairly left to them upon the evidence. 

The court told the jury that in passing upon the question of 
intent, they might consider the evidencc that the defendant 
showed a disposition to w e  the pistol. Tlris was relevant for 
this purpose, and it was left to the jury to consider it with the 
other testimony, for what it waq worth, in enabling then1 to pass 
upon the animus. How a nlan uses or manifests a purpose to 
use a deadly \veapon is evidence of his purpose in having it con- 
cealed about his person, more or less weighty, according to the 
circunlstances of the case. 

I t  is insisted that the pistol, if in the basket and concealed, 
was not about the person of the defendant, though upon his lap. 
Such is not the ~neaning of the statute. The language is not 
"concealed on his person," but "concealed about his person"; 
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that is, concealed near, in close proximity to him, and within his 
convenient control and easy reach, so that he could promptly use 
it, if pron~pted to do so by any violent motive. I f  the pistol 
was concealed in the basket, and that was in the defendant's lap, 
on his arm, or fastened about his person, or, if placed near his 
person, though not touching it, this would be sufficient. I t  
makes no difference how it is concealed, so it is on or near to 
and within the reach and control of the person charged. 

Thepurpose of the statnte is a wholesome one. I t  is to pro- 
tect individuals against sudden, unexpectecl, dangerons'and per- 
haps deadly violence inflicted with weapons that the assailant has 
concealed in some way, on, about, or couveniently near to his per- 
son, and which he may use under sudden impulse, or deliber- 
ately and unfairly .against one taken unawares; and as well to 
conserve the public peace and safety. I t  must receive such rea- 
sonable construction as will effectuate this general purpose. 

There is no error, and the juclgment must be affirmed. I t  is 
accordingly so ordered. Let this be certified. 

No error. I Affirmed. 

STATE v. J O H N  JONES and another. 

Fornication and Adultery- IVitness-Husband und TViye- 
Divorce. 

I n  fornication and adultery the husband of the fen~ale defendant is not n com- 
petent witness to testify against her, although h e  may have obtained a decree 

for divorce a vinculo matrimonii before the trial of the indictment. But 
under THE CODE, 81353, the husband or wife of the defendant is competent 
to testifyfor him or her  in all criminal actions or  proceedings. ' 

(State v. Jolly, 3 Dev. & Bat., 110, cited and approved). 

INDICTMENT for fornication and adultery tried at  Spring 
Term, 1883, of CALDWELL Superior Court, before Gudgev, J. 

The  indictment was against John Jones and Sarah C. Hud- 
son. On the* trical D. M. Hudson was offered as a witness for 
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the state, and the defendant objected to his con~petency, wh 
the following facts were made to appear: 

A t  the time when the alleged adulterous intercourse between 
the defendants was charged to have been committed, and at the 
time the bill of indictment was found, the witness was the hus- 
band of the female defendant, and after the finding of the bill, 
and before the trial in this case, he had obtained in the superior 
court of Caldwell county a divorce a vinculo matrirnortii from 
the defendant Sarah C. Hudson, for the cause of aclultelg. on 
her part. 

The court held the witness to be competent and he proceeded 
to testify that on several occasions he had seen the defendants in 
bed together in a store-house near his houre. 

On cross-examination, the witness was asked by the defendants' 
counsel if he I d  a gun, and if he shot Jones for the adultery 
with his wife. I n  reply to this the solicitor mas permitted, 
against the objection of the defendant, to ask the witness if he 
was afraid of the defendant Jones. 

The  defendants introduced the female defendant (Sarah C; 
Hudson) as a witness, who testified that no acts of adultery had 
occurred bet~i~een her and the other defendant, Jones. She was 
then asked why her husband had preferred the charge of 
adultery against her in the divorce suit. The solicitor objected 
to the answel; and the objection was sustained, to which the 
defendants excepted. 

The jury returned a verdict of guilty, and there was judgment 
against the def'endani's, from which they appealed. 

Attorney- General, for thc State. 
Messrs. E. Z. Linney and J. F. Molplzezo, for defendants. 

ASHE, J. The only question of any importance presented by 
the appeal for our consideration is the objection to the compe- 
tency of the witness, Hudson, and we are of opinion there was 

-error in the ruling of the court below upon this paint. 
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I n  State v. folly, 3 Dev. & Rat., 110, which was an indict- 
ment for fornication and adultery, one who had been the Ilrrs- 
hand of the female defendant, but had heen divorced from her 
on account of her adultery, was held to be incompetent to testify 
against the defendants as to the adulterous interwurse, or any 
other fact which occurred while the marriage sut)sisted. 

I n  this case the general rule of the exclu.;iou of the testimony 
of the husband and wife for or against each other is recognized 
and maintained. This rule, saps Judge GASTON, who spoke for 
the court i n  that caw, is not only based on thc identity of inter- 
est which the law creates between t l ~ e  nlarried pair, " but i t  is a 
rule founded on public policy, whicl~ seeks to render the relation 
not only one of intimate union, hut nf entire confidence, and 
this policy n>akes it necessary that the disability to testify against 
each other should in part a t  least remain after the connection 
shall have bcen altogether severed." 

I t  would seem reasonable that the adultery of the wife during 
the covertore was snc.11 a gross betrayal of that confidence be- 
tween hnsband and wife, which the law declares shall he kept 
secret and inviolable, as to constitrtte an exception to the general 
rule, but the learned judge, in the above cited cast., said: " I f  
one exception be sanctioned because frorr! the character of the 
criminal act imputed, the dissent of the witness must be pre- 
sumed; others may follow where the like presumption may be 
entertained, although not perhaps with equal confidence, and 
there will be danger of our having n o  rille capable of general 
a n d  sfeady application." 

In that cahe the court spt.aks of the dearth of authorities on 
the subject, and say they "nlust decide the question by a proper 
application of the principle of the rule." But  we find, upon in- 
vestigation, that the principle decided in this case is strongly sup- 
ported by the authorities. I n  Dickerman v. Gmns, 6 Gush. 
(Mass.), 308, which was a case in which the question was in- 
volved whether i t )  an action brought by a husband against the 
defendant for criminal conversation with his wife, the  latter, 
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after a divorce from the b o d s  of matrimony, was a competent 
witness for the plaintiff to prove the charge of the criminal con- 

1 nectio~, it was held she was competent. Upon the bare an- 
1 nouncement of the proposition, it appears to militate against the 
I 

decision in Jolly's cuse, but instead of doing so, it fully sustains 
that decision. I n  the former case the distinction is made, when 
the testimony of the husband or wife is offered for or against the 
other. I f  for, it is competent; but if against, it is iacompetent. 

I ~ There, the wife was not called to testify against the husband, but, 
on the contrary, for him, and did testify in his favor and on his i behalf, so that there was, there, no violation of the confidence 
of the relations of husband and wife, and in that very case the 

I principle decided in Jolly's case is fully sustained. FLETCHER, 
I 

I J., delivering the opirlion of the court, sqid : " The proposition 
i s  no doubt fully established by the authorities that, even after 
the dissolution of the marriage contract, the husband and wife 

- 

are not in general admissible to testify against each other, as to 
any matter which occurred during the existence of that relation; 
and to sustain the position, he cited Monroe v. Twiston, Peake7s 
Add. Ca., 219; Doku v. Hasler, Ry. & Mo., 198; Barnes v. 
Camoclc, 1 Barb., 392; State v. Jolly, 3 Dev. & Bat., 110; 
1 Green]. Ev., 5$337, 338; State v. Philips, 2 Tyler, 374, and 1 
Phil. Ev., 83, where the reason of the rule is thus stated : "Thie, 
as LORD ELLENBOROUGH has said, is on the groi~ud that the 
confidence which subsisted between then1 at the time shall uot 
be violated in consequence of any fnture separation. Thus one 
great source of distrust is removed, by making the confidence, 
which once subsists, ever afterwards inviolable in courts of law." 

The distinction made iu Dickerman v. Grans, between the teeti- 
mony of h u s b a d  or wife, f o ~  or apxinst the other after a divorce, 
has been recognized by our legislature. While it has left such 
testimony when it is adverse, untouched, it has declared that the 
"husband or wife of the defendant, in all criminal actions or 
proceedings, shall be a competent witness for the defendant." 
THE CODE, 01353. 
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- - - - - 
STATE w. STEWART. 

O u r  opinion is, there was error in the ruling of Hi s  Honor in 
t l ~ e  court below, in admitting the testinmny of D. M. Hutlson. 
T h e  judgment of that court rnust be reversed, and a venire de 
~ o v o  awarded. Leb this be certified. 

Error. Veniw de novo. 

STATE v. RICHARD STEWAIZT. 

Trim? by Juvy, cnnnot be waived En state eas~s. 

1. A trial by jury in a crirninal action cannot he anived by Lhe accused. 

2. On trial of an indictrneot for an  awlinlt and battery, a jnry trial waq 
waived and the court, by request, found the facts and declared the law 
arising thereon ; Held, that such a procedure is not warranted b~ law, 
and the case will be remanded for tri:11. 

(State v. Moss, 2 Jones, G G ,  cited and approved). 

INDICTMENT fiw ail assanlt a i d  battery, tried at  Spring Term, 
1883, of STOKES Superior Court, before Graves, J. 

T h e  assault is charged to have been committed with a deadly 
weapon. The  defendant pleaded not guilty and former conviction. 

A jury trial was waived, and the court was requested to find 
the facts, and they were foulid by the court to be as follows: 

T h e  defendant, withi11 the last two years, assaulted Alexander 
Golding (named in the indictment) above the left eye, inflicting 
two wounds a half inch long, and cutting to the bone, which 
wounds had the appearaace of being made with the kuuckles of 
a man's hand; aud in consequence of said ~ o u n d s ,  the eye of 
said Goldiag was greatly swollen, so that he could not see out of 
it for three days. It was further found that there was no deadly 
weapon, and that within six months after said assarilt, n justice 
of the peace took final jurisdiction of the matter, and tried and 
convicted the defendant. 

Upon these facts it was agreed that if in law tlle defendant is 
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gnilty, then there should be a verdict of guilty ; but if it1 law 
he is not gnilty, then there should be a verdict of not guilty. 

T h e  court, being of opinion that the defendant was guilty, and 
that the court had jurisdiction, and the justice of the peace had 
no jurisdiction because of the serious injury done, directed a 
verdict of g d t y  to be entered. 

Thereupon the defendant moved in arrest of judgment for 
defects in the indictment, and especially that the bill did not set 
out that  there mas serious injury done, and did charge that the  
assanlt was made with a deadly weapon to the jurors unknown, 
and omitted any name or description of such weapon. T h e  
nmtion was sustained; judgment arrested; appeal by the state 
solicitor. 

Attorney-Generccl, for the State. 
No  counsel for the defendant. 

ASHE, J. I t  is a fundamental principle of the common law, 
declared in " Mayna Charta," and again i a  our Bill of Rights, 
that "no person shall be, convicted of any crime but by the 
unanirr~ous verdict of a jury of good and lawfnl men in open court." 
Art. I, $13. The only exception to this is, where the legislature . 
may provide other rr~eans of trial for petty misdemeanors with the 
the right of appeal-Proviso in same section. This is uot one 
of the petty nlisdemeanors embraced in the proviso; and if it 
was, no such means of trial as that  adopted in this case has been 
provided by the legislature. The court here has undertaken to 
serve in the doubie capacity of judge and jury, and try the de- 
fendant without a jury, which it had no authority to do, eve11 
with the consent of the prisoner. 1 Bish. Cr. Law, s759. 

T h e  action of the conrt in this respect was ill violati011 of the 
constitution, and in subversion of a fundamental principle of the 
common law. Stczte V. Moss, 2 Jones, 66. 

There is error. The  case must hr' remanded to the superior 
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court of Stokes county, that it may be proceeded with by a jury 
triaI according to the regular practice of the court. 

Error. Reversed 2nd remanded. 

S T A T E  v.  S T E P H E N  BAREFOOT and others. 

lGr.cible Traspass-Judge's Charge-One cccnnot be deputed a 
special o$cer. to execute civil process. 

1. Forcible trespass is the taking personal property by force, from the posses- 
sion of another, i n  h is  presence; and i t  is not an essential element of 
the offence that !~e should oppose the seizure, if lie be overawed by the 
circurnstances of the occasicm. If the act be done against the will of the 
possessor, whether he expressly forbid the taking or  not, the offence is 
consummated. 

2. The charge of the jndge in reference to the effect of the forbiddance by the  
wife of the prosecutor in his presence, is not erroneous, under the facts of 
this case. 

3. One of the defendants was deputed a speed o&er to execute the civil pro- 
cess, alluded to in  the opinion, bnt it did not justify him in making the 
seiznre, under the ruling in Mursh v. Williams, 63 N. C., 371, and the 
case there cited. 

(State v. Sowls, Phil., 1.51 ; State v. Pearman, Ib., 371; State v. Amf ie ld ,  5 Ired., 
207, cited and approved). 

INDICTMENT for forcible trespass tried at Spring Term, 1853, 
of COLUMBUS Superior Court, before Mac Rae, J. 

The indictment is against three defendants, and in substance 
as follows: 

The jurors, &c., present that defeudants unlawfully, forcibly, 
&c., and with a strong hand, did take aud carry away, out of 
the actual possession of J. F. Rushing, a certaiti hog, against the 
will of'said Rushing, and I). C. Rushing wife of said J. F. 
Rushing, the said J. F. Rushi~ig being then and there personally 
present, forbidding the said defendants so to do, to the great 
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damages, &c. The facts are stated in the opinion. Verdict of 
guilty; judgment; appeal by the defendants. 

Attorney- General, for the State. 
Nessrs. French & Norment, for defendants. 

SMITH, C. J. The bill of indictment charges the defendants 
with the forcible seizure and removal of a hog, in possession of 
the prosecutor, and against his will, he, with his wife, being per- 
sonally present and forbidding the same. 

The prosecutor's testimony, in conflict with that of two of the 
defendants, examined on their own behalf, was, in substance, that 
he met the three defendants in a cart going towards his premises, 
about one hundred yards distant therefrom, when one of them 
mentioned that he had a warrant to take the hog, which, at  the 
instance of the witness, was read over to him, but in a manner 
that it was not understood, when 'the witness forbade the pro- 
posed seizure. Thereupon, another one of the defendants de- 
clared that he "would have the hog or skin the witness' d-d 
head"; that the prosecuting witness then returued to his house, 
accompanying the defendants, 'stnd when they. arrived at the pen, 
the wife of the d n e s s  came out, and in the hearing of her hus- 
band, also forbade the taking, he remaining silent; and that the 
hog was then caught and carried away. 

The concurring testimony of the defendants exanlined was, in 
effect, that the prosecutor, on hearing the warrant of the justice 
of the peace read, made no objection to its being executed, accom- 
panied them back to his house, and upon his wife's forbidding 
them, told her that the defendauts had a warrant, and to let them 
proceeil and take the hog. 

The warrant was produced, and it is only necessary to say 
that it conveyed no authority to the defendants deputized by the 
justice to execute it, and is not relied o n  as furnishing a justifica- 
tion for the seizure. 

The defendants' counsel asketl the court to give these iustrnc- 
tions to the jury : 
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1. The defendants did not use such force, after the prosecutor 
forbade them to take the hog, as is necessarv to constitute an 
intlictable offence. 

2. T h e  forbidding.hy the wife in her husband's presence and 
without response from him, (lid not make a criminal act nor 
sustain the charge in the bill of indictment. - 

T h e  initrnctions were refuwd, and the court, after recapitu- 
lating the testimony of the witnesses, charged the jury that the 
opposition of the prosecutor to the defendants' avowed purpose 
to take posscssiol~ of the hog by force, made known to them 
where they met, was, under the circumstances, a continuous 
resistance to their action, and it was not necessary for him to 
reiterate his words of prohibition; and that when the wife 
again forbade the taliing in her husband's preseuce and hear- 
ing, and.  without any expression from him of disseut, his acqui- 
escence would be deemed a recognition of her assumed agency' 
to speak for him, and equivalent to his own utterance of her 
words. 

T h e  sole inquiry before the jury was, whether the force used 
by the defendants was sufficient to make the trespass a criminal 
and il~dictable act, and nuder the directions the defendants were 
found guilty, and judgment, pronounced, from which they 
appeal. , 

" Forcible trespass," says PEARSON, C. J., in State v. Sowls, 
Phil., 151, "is the taliing by force the personal property of an- 
other," to a hich definition READE, J., adds the words, " in his 
presence." Xtate v. Pearman, Ib., 371. The  offence is described 
wi th  more particularity by MANLY, J., in his charge to the jury, 
approveJ on appeal in this language : " I t  was uot a necessary 
constituent of such an offence that the individ~ral whose rights 
are violated should oppose the seizure or taking away his prop- 
erty by force, provided he was overawed and prevented frotu 
doing so by a superior force, and a disinclination to engage in a 
breach of the peace; nor was it necessary that he should in ex- 
press language forbid ;he trespassers, provided the jury be of 
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opinion that it was against his will; that whenever property is 
taken by a superior force from the presence of oue who is in 
peaceable possession, and contrary to the will of the possessor, 
the offence is consummated." State v. Armjield, 5 Ired., 207. 

Nor do we see how the charge of the court, that the act of the 
wife was equivalent to the act of the husband iu resisting the 
aggression upon his rights of property and possession, could 
tend to mislead the jury in withdrawing their minds from the 
testimony of the defendants. The  instructions asked and the 
inst,ructions given are ~ipon the assumed correctness of the prose- 
cutor's testimony, should the jury accept his verson of the 
transaction. None seem to have been asked or given upon the 
hypothesis of the belief of the defendants' testimony, or, if 
given, no objection is made to their correctness. 

The  whole matter seems to have been Fairly left to the jury, 
and the case shows n o  assignment of error except in such direc- 
tions as were predicated upon the testimony of the prosecutor, 
the credit due to which was left to the jury to deter~nine. 

There was no error. Let  this be certified. 
X o  error. Affirmed. 

STATE v. T. A .  LYON and another. 

Libel, evidence in-Oficial Characler,proof of-Joint Traial, chal- 
lenges to jury in- Witness. 

1. The matter set out in the indictment in this case is libellous, and in order 
to the justification of the defendant, he must show that the entire charge 
imputed to the prosecutor is true. 

2. Proof of the general bad character of an officer in other matters of which 
he had taken cognizance, will not be received to establish the truth of a 
libellons charge in reference to a particular matter. 

3. The oEcial character of one may be proved By par01 in an issue between 
other parties. I t  is necessary to show the record of his appointment 
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only in proceedings whwe the officer undertakes to justify his own con- 
duct. 

4. Upon a joint trial, where each defendant had the opportunity afforded by 
the tender of the jurors to make his own challenges; Held, that the judge 
properly refnsed to allow the jurors forming the panel to be withdrawn, 
and again tendered to one of the defendants to enable him to use his 
remaining challenges. 

5.  A witness may be allowed Lo refresh his memory by reading a paper-writing 
or having the same read over to h i n ~ .  

(Burke v. EllwU, 4 Ired , 355; Swinddl v. Reezes, 7 Jones, 576 ; Norjed v. Stcctotz, 
73 N. C., 546, cited and approved). 

INDICTMENT for li be1 tried at  Fall  Term, 1883, of GUILFORD 
Superior Court, before MacRne, J. 

The alleged libelloas matter is set out i n  the t d l  of iotlictrnent 
according to its tenor, the substance of which is as follows: A 
man named Dean attempted tocommit rape upon a little girl; a 
warrant was issued for his arrest, and he was carried before 
Joseph A. Davis (a justice of the peace and the prosecutor); 
'Squire Davis, after his style of dispensing justice, converto the 
case into an assault and battery and dischargeb the offender of 
all decency and law, upon payrnent of costs, which was thirty 
dollars. W e  presume that Mr. Davis had an eye to the costs; 
that if this grave offender was bound over or committed to jail, 
he (Davis) would lose a haudsome fee, and accordingly rendered 
his decision to suit his o w n  convenience. 

The exceptions taken upon the trial, and the rulings of the 
judge thereon, are set out in the opinion. Verdict of guilty; 
judgment; appeal by defendants. 

Atto~.rie,y-Generc~l, for the State. 
Messrs. Fuller dl. Snow aud J. h? $tuples, for defendants. 

SMITH, C. J. The  defendants, of whom one is editor ant1 the 
other pol.)lisher of a wer.kly newspaper called "The Kernersville 
h s , "  are charged with publishing therein the defamatory 
matter set out in the indictment, in which malversation and cor- 

- =_- d-- 
_ - -  - -  -- 
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ruption in the administration of his ofice as a jiistice of the ' 

peace are imputed to one Joseph A. Davis, while acting as such. 
T h e  matter contained in the article is clearly libellous, and tends 
to expose the officer thns charged to public hatred and contempt. 

1. A t  the trial four jurors were peremptorily challenged, with- 
out saying on behalf of which defendant, when some contro- 
versy arising out of this uncertainty, the corlrt acceded to the 
suggestion of their counsel that the challenges should be charged 
to the defendant Lyon, on whose behalf they were intended to 
be made, and allowed the other defendant the same number. 
After one other peremptory challenge, a full jury was obtained, 
and thereupon counsel for defendant Edwards asked that the 
jurors on the panel be again recalled and tendered, in order to 
his having an opportunity to exercise his unexhaustcd right of 
peremptory challenge. The  jurors had been before separatelychal- 
lenged for cause, and each one examined by defendants' counsel. 
T h e  court refused to allow the jurors fhrn~ing the panel to be 
withdrawn and again tendered, and to this refusal the defendants 
excepted. 

I t  certainly canuot be necessary to cite authority to show that 
the defendant had no right, after foregoing the opportunity 
~lfforded by the tender of each juror to make his peremptory, 
as well as  a cl~allenge for cause, to require the breaking up the 
panel to enable him to use his ren~aining cllallenges. It was a 
matter resting in the sound discretion of the judge, and which 
he properly refused to exercise i n ,  the absence of any evidence 
or suggestion even, that the jurors were not all of them compe- 
tent and impartial. 

2. A witness for the state was asked whether he did not, in 
June, 1882, see the libellous article in the News, which was at  
the same tinie read over to him. This was objected to by counsel 
for defendants, as also the response intended to be elicited. The  
objection was overruled. The  issue containing the article was 
examined by the witness, and he, using it to refresh his tnemory, 
allowed to answer the question. Upon his cross-examination, 
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the  witness said he had no recollection of the article apart f r o n ~  
the paper, but he did remember that it appeared early in the 
month of June. 

The question is not, in our opinion, leading; no more so when 
the article is read over to the witness, than if he had taken the 
paper antl rend it himself. Indeed, this is the ordinary practice 
in  calling the attentiou of the witmbss to a contemporary mem- 
orandum to revive his memory of the transaction or matter. 
Nor was the testimony rendered incompetent by what mas said 
upon the cross-exan~iuation. I t  is not necessary that the mind 
shonld be able to recall the distinct facts, when the witness has 
such assurance of them as enables him to testify. 

Among the claiws into which Mr. GREENLEAF distribntes 
this species of evidence, is one in which the witness fails to 
recogrlize the writing, nor does it awaken his memory; yet, know- 
ing  the writing to be genuine, his mind is so convinced as to be 
enabled thereby to swear positively to the fact. 1 Green]. Ev., 
5437. 

3. The clerk of' the court was permitted, after objection, to 
testify that Dav i .~  was an acting and recognized justice of the 
peace of Guilfortl' county, the t1efend:mt insisti~)g that the only 
competent proof of his official ch~rac te r  was the recortl of hi5 
appointment. 

I t  is well settltd that snch evitlence is admissible in an issue 
between other parties, and the appointnie~it itself is only required 
to be sl~own in a proceediug where the officer undert:lkes to jus- 
tify his own condr~ct, a n d  from his authority to do the act drawn 
in qnestiou. I n  reference to third persons, the official capaciti 
of the office is prima facie shown, by his recognized acts as such. 
This  rests upon abundant authority. Buryman v. Wise, 1: Term 
R., 366; Burke v. Elliott, 4 Ired., 355; Swimlell v. R e e v ~ s ,  7 
Jones, 575; NorJEeet v. Staton, 73 N. C., 546; 1 Whar. C. L ,  
$653 ; 2 Ib., $32533, 2554. 

4. Davis was hin~self examined for the state, antl upon crow- 
examination, testified to other of his official acts rinconn~,~ted 
with those mentioned in the libel. 
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The  defendants then proposed to inquire, from a witness of 
their own, into other alleged official misconduct of the justice, 
aud also into his general character ns an officer, distinct from his 
personal moral character, all of which was exclndrd by the 
court. 

There  is no error in rejecting the offered evidence. The  sole 
inquiry before the jury was as to the n~alicious charge contained 
in the libel, 2nd its truth. I t  was quite immaterial whether the 
justice had been guilty of a corrupt w e  of his officd authority 
in other transactions, or what his general reputation was in this 
regard. As a witness, it  was competent to impeach his veracity, 
and this right was not denied when the question was put to a 
witness; but unless the clmrge made in the libellous article was 
shown to be true, and thus jnstify the publication, other n~iseou- 
duct would be no defence to the indictment, and proofs thereof 
were wholly irrelevant. 

This, unlike a civil action, does not admit evidence i n  mitiga- 
tion, except where after verdict judgment is to be pronounced. 
T h e  only issue before the jnry mas as to the malicious character 
of the publication and the justification offered, and their verdict 
only settles those questions. Then, too, the entire charge must 
he justified, and not parts of it, to warrant an acquittal. 

There is no error. Let  this be certied that the court may pro- 
ceed to judgment. 

No error. Afirnied. 

STATE v. J A M E S  C. LUMSDEN and another. 

Lottery. 

The defendant sold to customers small boxes of candy, of trifling value, for 
the chance or  opportunity of designating one of certain pictures, conve- 
niently arranged in  his place of business, behind some of which were small 
sums of money, and behind others a card on which was the letter " C," the 
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purchaser getting either the money or the card, accordingly as he may 
select; bnt if he got a card, he became entitled to another box of candy ; 
Held, to constitute a lottery, and to be in violation of the statute. THE 
CODE, 81047. 

(State v. Bryant, 74 N. C., 207, cited and approved). 

INDICTMENT for keeping u lottery, tried at  May Special Term, 
1883, of NEW HAKOVER Criminal Court, before Meures, J. 

The  jury rendered a special verdict, the facts of which are 
saffiviently set out in the opinion of' this court, and thereupon 
His  Honor held the defendants, Lumsden a d  Rliodes, to be 
guilty; judgment; appeal by the defendants. 

Attorney- Gener.rr1, for the State. 
K O  counsel for the defendants. 

MERRIMON, J. A lottery, within the meaning of the statute 
of this state forbidding lotteries (Bat. Rev., ch. 32, $69)) is a 
scheme, devise or game of hazard, whereby for a smaller sum 
of money, or other thing of value, the person dealing therein 
by chance or hazard, or contingency, may or rnay not get money 
or other thing of value, of greater or less value, or in some 
cases no value a t  all, from the owners or managers of such lot- 
tery. 2 Bish. Cr. L., $5945, 946, and notes. 

I t  appears from the facts found in the special verdict in the 
case before us, that the defendants carried on the business 
whereby they would sell to t l~ei r  customers small boxes of candy 
of trifling value. This was the condera t ion for the chance or 
opportunity to designate, with a cue or slender stick, one of a 
number of pictures of uniform size set i n  a ,line on the wall 
across the counter, behind some of which yere small sunrs of 
money, various in amount, and behind others of them were 
cards on which was the letter " C." I f  the customer happened 
to clesiguate a picture with money behind it, he got the money; 
if he happened to designate a picture with a card with the letter 
"C" on i t  behind it, he became entitled to recover another box 
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of candy similar to the one he had purchased. The cnstomer 
did not know which of the pictures on the line the money was 
behind, nor the atnouut, nor did he Itnow which of them the 
card with the letter "C" o n  it was behind, until he had exer- 
cised his right to desigl~ate oue of the pictures at random. It 
was purely hazard; whether he got nloney was contingent; 
whether he got a larger or smaller sum was contingent; whether 
lie got another package of candy or not was entirely left to 
chauce. 

W e  cannot donbt that th'e k t s  found in the verdict consti- 
tute the otf'ence charged in the indictment. A scheme called " n 

gijt enterprise," and so licensed in this state, having features in 
s o p e  respects strikingly like those in this case, was held to be a 
lottery under the statute. State v. Bryant, 74 N. C., 207. 

No error. Affirmed. 

STATE v. JOHN W. BRITTAIN. 

Towns and Cities-Retuiling. 

1. Town ordinances must be subordinate to and harmonize with the general 
law of the state, unless special powers are conferred upon the town by its 

charter. 

2. Therefore, in the absence of special authority over the subject, at was held, 
that  an ordinance prohibiting the sale of liquor within the corporate 
limits of a town is void, as the  general law allows retailing upon ohtain- 
ing license. 

3. Quaeye, whether the legislatlire can authorize a town to make an offence 
against the state a separate oflence against the town. 

(Hammond's Case, 76 N. C:., 3 3 ;  State v. L~mngston, 58 N. C., 692, cited and 
approved). 

CRIMINAL ACTION tried a t  Spring Term, 1883, of HENDER- 
SON Superior Court, before Avery, J. 

This  was au appeal by the defendant from a judg~nent  of the 
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mayor of the town of Hendersonville, imposing upon the defen- 
dant a fine of fifty dollars for the violation of a town ordinance, 
which is as follows: 

"No. 25. Tha t  to sell spirituous, vinous or malt liquors within 
the corporate limits of the town of Headersonville~is declared a 
onisa~~ce,  and any person who may be guilty of said offence shall, 
upon conviction before the mayor, forfeit and pay a fine not to 
exceed fifty dollars, or be imprisoned in the lock-up in said town 
for not more than twenty days." 

T h e  defendant moved to quash the warrant issued by the 
mayor for his arrest, but it is unnecessary to set i t  out here, as 
the decision of this conrt is upon another point involved in the 
case. The  appeal, however, is taken by the state solicitor from 
the ruling of the judge in granting the n~otion to quash. 

Attorney-Oerceral, for the State. 
Mr.  J. C. L. Harris ,  for d e feqclant. 

MERRIMON, J. Municipal ordinances and by-laws must 
always be subordinate to and harmonizc with the general laws of 
the state, unless in cases where special powers are conferred upon 
the municipality to pass ordinances inconsistent wikh the general 
law. Nor can municipalities, by ortlinances, create offences 
known to the genera1 laws of the state, and provide for the pun- 
ishment of the same, unless they have special authority so to 
provide conferred either by some general or special statute. 
Hence, when an offence is iutlictable in the superior court, a city 
or town ordinance, making the same act, or substantially the 
same act, all offence punishable by fine or imprisonment, snch 
o rd i~~ance  is void. I t  may be that the legislature has power to 
authorize a town to make an offence against the state a separate 
offence against the town, but this could be done only by an 
express grant of authority. Town of Washington v. Hamrnond, 
76 N. C., 33; Xtafe v. Langston, 813 N. C., 692. 

The statutes of this state nialie it indictable to sell spirituous 
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liquors by a measu1.e less than a quart without first having 01)- 
tained a license so to do. THE CODE, §fi 1076, 3701. 

These statutes embrace and apply to "the town of Hender- 
sonviIIe." 

I t  appears from the record that that town h a r  a n  ordinance 
that prohibit.; within its corporate limits the sale of "spirituous, 
vinous and malt liquors "; declares such a sale a nuisance, and 
that all persons offending against it shall he punished by a fine, 
or in~prisoned in the town prison. 

Kow, " the tow11 of Hendersonville" has no special power 
conferred upon it by law to prohibit the sale of liquors; it can- 
not do so, certainly as to retailing spirituous liquors by a measure 
leqs than a quart, by virtue of its general powers, because the 
gencral 1ans of the state have provided that 11ers~ns m3y so 
retail there, first having obtained a licerlse so to do, and made it 
indictable to retail without a license. 

The ordinance i u  question, first, prohibits a business allonetl 
and regulated by the general law of the state; secondly, i t  creates 
an offence a d  provides the puni5hment tilerefor, ernbraced by 
au offence punishable by the like general law. I t  is plainly 
il~consistent with and undertakes to supersede a law of the state. 
I t  is thercfore void. 

I t  may be said that if the ordinance is void a s  to spirituous 
liquots, it is not so as to vinous and malt liquors. W e  are not 
called upon to decide that qnestiou. The proof \\as that the 
defendant sold liquors, and it ntrlst be taken that he sold spirit- 
uous liquors. Moit  generally the term " liquors" implies spirit- 
uous liquors; and besides, if the prosecutor insiited that the 
defendant sold vinous and malt liquors, the orms cras on h i m  to 
sllow the fact. 

The warrant i i  inforn~al, but i t  is unnecessary to decide the 
question raised a i  to its ~a l id i ty ,  as the exception we have con- 
bidered disposes of the case. 

There is no error, and the judgment must be affirmed. Let  
this be certified. 

Xo error. Affirmed. 
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STATE v. ROBERT TAYLOR. 

Liquor* Selling-Judge's Charge. 

Indictment for liquor selling: Witness testified that he applied to defendant 
for liquor; defendant said he could not get i t  unless he had a bottle ; witness 
got a bottle and gave i t  to defendant, together with a small sum of money ; 

defendant went off, and in a short while returned with a bottle of whiskey, 
and said he charged witness a small sum for getting it, which was paid ; 
Held, error in the court to charge the jury that, if they believed the evi- 
dence, the defendant wasguilty, without fiirther telling them to consider the 
bona$des of the transaction-the purcliase by defendant as agent of the wit- 
ness. 

,~PPEAL froni a justice's court, heard a t  Fall Terni, 1883, of 
ORANGE Superior Court, before MacRae, J. 

This was a criminal proceeding instituted in  the court of a 
justice of the peace, in which the defendalit was charged with 
selling spirituous liquor within four miles of Chapel Hill, in 
violation of the provisions of the act of 1879, ch. 232, and the 
act of 1880, ch. 45. 

On the trial in the superior court, John Perry, a witness for 
the state, testified that in the village of Chapel Hill, within the 
last two years, he went to the defendant and asked him if he 
could get him some liquor. The defendant said he could not 
unless w h e s s  had a bottle. Witness got a bottle and carried it 
to the defendant, and gave him thirty cents; and the defendaut 
then went off, and on his return brought the witness a pint of 
whiskey. H e  was gone not more than fifteen minutes, and he 
said he charged the witness five cents for getting the whiskey, 
and the witness paid him the five cents. 

The state rested its case, and the defkndant introduced no tes- 
timony. 

The judge instructed the jury that if they believed the evi- 
dence, the defendant was guilty. The defendant excepted. 

Verdict of guilty; judgment; appeal by the defendant. 
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Attorney-General and John Manning, for the State. 
N r .  Janzes B. iMason, for defendant. 

ASHE, J. The instruction given to the jury, we think, is 
erroneous. 

The facts proved by the testimony of the witness, Perry, werc 
susceptible of two constructions: either that the transaction of 
obtaining the spirits was a subterfuge, and the defendant was the 
real vender of the spirits, or he acted in good faith as the agent 
of the witness in purchasing it for the witness. I f  thc former 
was the nature of the transaction, then the defendant is guilty; 
but if  the latter, then he is not guilty. The court should have 
left it to the jury to say how that was. 

Rut when His Honor instructed the jury " thn; if they believed 
the evidence, the defendant was guilty," it took away from the 
jury the right to consider the bona Jides of the transaction, which, 
in our opinion, was, upon the evidence, a proper subject for their 
consideration. 

There is error, and the judgment of the conrt below is re- 
versed. Let this be certified to thk superior court of Orange 
county, that further proceedings may be had according to law. 

Error. Venire de nouo. 

STATE v. ISAAC WALLIN. 

Cosfs of Prosecution, not n debt-liability of Defendant for 
Costs of Itis own Witnesses. 

1. T h e  "costs of prosecution" are those incurred in  the  condnct of the prose- 
cution, and do not include the costs incurred by defendant in resisting the 
prosecution. 

2. Where  a defendant is taxed with the costs of prosecution, n witness, though 
sl~rnmoned by the defendant and examined in  his defence, has no right to 
have his ticket for attendance allowed in the I d 1  of costs. It is a personal 
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debt  of the defendant, the payment of which the witness may enforce by 
suing out execution in the cause. 

3. But costs of prosecution against a prosecntor (upon acquittal of the 
accused or nolle p~osequi entered), or against the accused upon a verdict of 
guilty, or a fine imposed, does not constitnte a debt within the meaning of 
article one, section sixteen, of the constit~ition, and hence the defendant 
map be imprisoned for non-payment of the same. 

(State v. Jfunuel, 4 ' ~ e v .  & Rat. 20; State v. Cunnucly, 78 N .  C., 539 ; Collins v. 
Jones, 3 Hawks, 25;  O@ce v. l'uylo~; 1 Dev., 99; Oflee v. Allen, 7 Jones, 
156; O$ce v. Hziffsteller, 67 X. C., 449; O$Ece 1.. Loclcman, 1 Dev., 146 ; 
Q l e e  r. Wagoner, 4 Ired.. 131 ; Sheppu~d v. Blunt?, 87 N .  C., 163, cited and 
approved). 

APPEAL from a n  order nlade 3t Spring Term, 1883, of Bun-- 
~ M B E  Superior Court, by Avel-y, J. 

The  defendant and one Myers, after beillg tried and con~~icted 
of an  afli-ay in the inferior court of Buncombe, mere adjudged 
to pay the costs of the prosecution and a fine of five dollars 
each. The judgment was afterwards, during the term, sus- 
pended as to the fine upon payment of the costs of the prosecu- 
tion. 

A witness, who had been summoned by the defendant a ~ i d  
examined in his dyfence, had proved and filed his ticket with 
the clerk, and the charge was i n  the bill of costs. Before the 
bill was approved, the defendant paid d l  the costs except that 
due this witness, and 1110-\-ccl for his discharge from the custody 
of the sheriff, to wlioa~ he had been committed. The court 
denied the motion and ruled that the amount due the witness 
was part of the costs of prosecution, upon the payment of which, 
and not before, the defendant was entitled to his discharge. 

Upon his appeal to the superior court, the ruling in the infe- 
rior court was affirmed, and from this juclgment the defendant 
appealed to this court. 

Attorney-Genernl, for the State. 
Mv. F. A. Sondley, for the defendant. 
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SMITH, C. J. W e  are clearly of opinion that the costs of the 
prosecution, devolving upon the accused in case of conviction, 
and for which he may be committed to the custody of the 
sheriff, are such only as were incurred in the couduct of tlie 
prosecution and making it effectual in a verdict. Those are not 
included which the defendant incurred in resisting the prosecu- 
tion and defending himself from the criminal 'charge. Such 
costs are personal to himself, and he, when found guilty, must 
provide for their payment. This is the obvious sense in which 
the term is used in the statute when the successful party recovers 
costs-that is, his costs against the other. THE CODE, $9739, 
740,737,875, 1204,1211. 

For  then, when adjudged against the prosecutor when tlie 
prosecution terminates in a nolle prosequi, acquittal or arrest of 
judgment, or against the accused when i t  terminates in a verdict 
of guilty, either party may be put in the sheriff's custody until 
the costs are paid or he discharged according to law. THE 
CODE, $738; State v. Manuel, 4 Dev. & Bat., 20; State v.  Can- 
nady, 78 N. C., 539. 

These charges do not constitute a debt within the meaning of 
the clause in the constitution for which imprisonment is forbid- 
den (Art. I, $16)) but are in the nature of a penal infliction, puni- 
tory in character and purpose, as is a fine imposed upon one 
found guilty of crime. 

The liability of a person for his own costs is a mere indebt- 
edness which may be enforced by execution sued out in the 
cause, but for which he cannot be imprisoned. Collins v. Jones, 
3 Hawks, 25; Oficers v. Taylor, 1 Dev. 99; Clerk's Ofice v. 
Allen, 7 Jones, 156; Clerk's Ofie v. Hufsteller, 67 N. C., 449; 
Superior Court O$ce v. Lockman, 1 Dev., 146; The Clerk of 
Davidson County Court v. Wagoner, 4 Ired., 131 ; Sheppard v. 
Bland, 87 Pu'. C., 163; Rev. Code, ch. 102, $24. 

The three l a d  cases directly sustain the proposition that execu- 
tion may issue against a party for his own costs, and even when 
he has recovered them against an adversary whose insolvency 
prevents the collection of the money from him. 
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There is error i n  the ruliug of the superior court, and it is 
reversed. Let  this be certified. 

Error.  Reversed. 

STATE v. JOHN HORTON. 

Prosecufor, order tuxing with costs-Judgments, irregular and 
erroneous-Exc~csable ATegZigence. 

I. I t  is error in the superior court of one couutp to tax the prosecutor i n  a 
criminal action in that courtwith costs of prosecution in  a like action pend- 
ing in  another county. 

2. T h e  court cannot tax the  prosecutor with costs where thegrand jury ignore 
the  bill of indictment. 

3. A motion to set aside a judgment, taxing the prosecutor with costs, upon 
the ground of excusable negligence, must be made within twelve months 
after the judgment is rendered. T h e  presence of the prosecutor is not 
essential to the validity of the jndgment. 

4. A n  irregular judgment may be set aside a t  the term ensuing its rendition, 
but an erroneous judgment must be corrected by appeal or certiorari. 

( Wove v. Davis, 74 N. C., 597; State v. Cockerham, 1 Ired., 381 ; State r. Owens, 

87 N. C., 565, and case cited, approved). 

MOTIOK to set aside a judgmeut taxing the prosecntor with 
costs, heard at  Spring Term, 1883, of BURKE Superior Court, 
before Gudger, J. 

A t  spring term, 1880, an indictment was pending iu the supe- 
rior court of Burke county against A. W. Purley for the offence 
o f  perjury, and this defendant (Horton) was marked upon 
the indictment as prosecutor. A t  that term, the  case was re- 
moved to the superior court of Watauga county for trial. At 
the spring term 1880 of that court there was a mistrial, 
because of some defect in the indictment, and the defendant was 
recognized to appear a t  fdl term, 1880, of Burke superior court, 
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and at that term a new bill of indictment was sent to the grand 
.jury, the defendant being marked on the bill as prosecutor, 
This bill the grand jury ignored. Thereupou, ii1 the absence of 
the defendant, the court gave jndgment against him as prosecu- 
tor for the costs of the prosecution in that case, and lilrewise, 
agaiaht l~inl as prosecutor for the costs of the prosecution in the 
inilictment then pending in Watauga county. Afterwards, 
a nolle prosepi  mas entered in the latter prosecution. An exe- 
cution issued against the defentlant for the costs. I t  appears that 
he had no actual l~i~owledge of this execution, until afterwards, 
when he mas served with a cupias returnable to the spring term, 
1883, of Burke superior cotirt, and when for the first time he  
had actual knowledge of the judgment against Iiiu;~. 

A t  the spring term, 1883, of Burke superior court, the defen- 
dant moved to set aside the judgment entered against him at the  
f'dl term, ISXO, for the costs of the said prosecution. The court 
denied the motion, and the defendant appealed. 

Attorney- General, fo,r the State. 
Z r .  J. F. Morphew, for defendant. 

MERRIXON, J. I t  was error in the scperior co~irt  of Burke 
county to tax the prosecutor in. a crirninal actiou in that court 
with the costs of a like action Gherein he was prosecutor pend- 
ing in the superior court of Watauga county. I f  there was n 

crinlinal action and grounds therein in the latter court for taxing 
the defendant as proseoutor with the costs of prosecution, the order 
and judgrnent ought to have been made in that court, not in the  
superior court of Bnrlie cor~nty. 

I t  is settled, also, that the coyrt cannot order the prosecutor to 
pay the costs of prosecntion when the grand jury returns the 
bill of indictment "not a true bill." Sfate v. Cockerham, 1 
Ired., 381. The law, as applicable to this case, has not been 
changed since that decision was made. 

The coart, however, properly refused to grant the motion, 
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The  judgment was entered at the fall term, 1880, and more 
than twelve months had elapsed before the motion was made, so 
that the court could not set aside the judgment because of "mis- 
take, inadvertence, surprise or excusable neglect." 

Nor cor~ld the court set it aside because it u7as an irregular 
judgment. An irregdar judgn~ent may be set aside at a term 
subsequent to that at which it was given (Wolfe v. Davis, 74 N.  
C., 597)) but the judgment in this case was not irregular. The 
defendant was prosecutor; he was properly in court. The law 
presumes he was present and took cognizance of all that was 
done in and about the prosecution and the judgment against him. 
I t  was his fault and neglect if he were not actually present. 
His  actual presence was not necessary to enable the court to give 
judgment, and his presumed presence was sufficient. Xtate v: 
Owens, 57 B. C., 565; Stnte v. Skencer, 81 N. C., 519. The 
court had jurisdiction and authority to grant the judgment. 

As it appears in the record before us, the judgment was erro- 
neous, and such a judgment cannot be set aside a t  a subsequent 
term of the court because of such rulings as render i t  simply 
erroneous. Wove v. Davis, supra. The defendant, if there 
were such errors as he suggests, ought to have appealed in due 
time from the judgment taxing him with the costs. As he did 
not, if there mas sufficient excuse for his failure to do so, and he 
can make a proper case, his remedy is to apply for the writ of 
certiorari, to bring his case to this court, to the end that such 
errors as may be found to exist may be corrected. 

There is no error, and the judgment must be affirmed. It is 
so ordered. Let  this be certified. 

No error. Affirmed. 
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STATE v. W E S T E R N  N O R T H  C A R O L I N A  R A I L R O A D  C O M P A N Y .  

Corporations-Railroads-Process to compel appearance to 
answer an Indictment. 

The proper mode of bringing into court a corporation charged with a criminal 
offence is by service of a copy of the summons upon one of its officers or 
agents. The acts of assembly in reference to service of process in civil and 
criminal cases reviewed by SMITH, C. J .  

(State v. Lane, 78 N. C., 547 ; State v.  Hinson, 82 N. C., 540 ; Stale v. Pollard, 
83 N .  C., 5 9 i ;  State v, Powell, 86 N. C., 640, cited and approved.) 

IXDICTMENT for obstructing a public highway, tried a t  Pall  
Term, 1883, of MADISON Superior Court, before Gudger, J. 

The offence charged is that the defendant company, in con- 
structing its line of road, used the public highway from the 
Tennessee line to Warm Springs, in Madison county, and 
thereby obstructed the same, so that the citizens of the state 
cannot pass along or over it with their vehicles, &c., and that 
the defendant did not construct another road as good and con- 
venient, kc. The solicitor of the state appealed from the ruling 
of the judge upon the question which is the basis of the decision 
of this court, the facts i n  reference to which are sufficiently 
set out in its opinion. 

Attorney- General for the State. 
No counsel for the defendant. 

SMITH, C. J. A copy of the bill of indictment having been 
delivered by the sheriff' to a local agent of the defendant com- 
pany, without process of any kind in his hands, and the company 
failing to appear and answer the charge at the next term of the 
court, the solicitor moved that a plea of " not guilty " be entered 
and the accused put on trial. The motion was refused, and the 
solicitor, on hehalf of the state, was allowed to appeal from the 
rnling to this court. 
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I t  has been too often declared to need reiteration that no 
appeal lies from any ruling of the court in the conduct of a crimi- 
nal prosecution until its determination by a final judgment, 
which, unreversed, puts an end to the cause, and only by the state 
in  a few specified cases, to no one of which does this belong. 
State v. Lane, 78 N. C., 547 ; State v. Binson, 82 N. C., 540; 
State v. Pollard, 83 N. C., 597; State v. Powell, 86 N. C., 640. 

The ruling of, the court, that the defendant had not been 
brought into court, left the cause to be proceeded mith as if no 
action to that end had taken place, and the indictment was still 
depending. The appeal nlust therefore be dismissed. 

But it is not improper that we should express an opinion as 
to t.he proper mode of bringing into court a corporation charged 
with a crimiual offence-the point intended to be presented, aud 
one of practical importance in the administration of the criminal 
law. 

A t  common law this was done by the issue of a summons and 
its service upon the principal or head officer of the company, and 
if it did not appear, as it only could appear, by a duly consti- 
tuted attorney, a distringas was awarded, under which its goods 
and lands were seized to compel an appearance. 1 Tidd. Pr., 
116 ; 2 Sellon Pr., 148 ; Ang. & Am. Gorp., $637 ; 1 Whar. C. 
L., $89. 

But a method. of procedure is prescribed by statute in this 
state, as we presume it has been in most if not all of the others, 
which dispenses mith that furnished by the common law, if not 
itself obsolete, to be found in C. C. P., $82, and in THE CODE, 
9217. 

I t  is there provided that the summons issued by the clerk of 
the superior court shall be served by delivering a copy thereof, 
" if the suit be against a corporation, to the president or other 
head of the corporation, secretary, cashier, treasurer, a director 
or  managing or local agent thereof;" the italicized words, as well 
as the superadded definition of them, having been introduced as 
an amendment 'by the act of March 16th, 1875. 
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If it be a fo~eign corporation, service must bc made upon its 
president, treasurer or secretary found within ,the state, and is  
sufficient when made upon the other corporate officers and 
agents, mhen it has property in the state or the cause of action . 
arose therein, or the plaintiif resides in the state. These pro- 
visions apply to corp'oratioss generally, but there are others 
applicable specially to insurance companies, nnnecessaiy in this 
connection to be noticed. Acts 1883, ch. 57. 

The enactment from which me have recited, though pri- 
marily intended as a ~ g u l a t i o n  in the institution of a civil action, 
is equally appropriate in a criminal action, aud its terms are 
sufficiently comprehensive to embrace both. The former initial 
step was by sslirnnlons and not by capias, as was necessary mhen 
the offender was a natural person ; and this from necessity, as a 
corporation has no bodily.existence capable of bcing taken into 
custody by the officer, and could only be reached by a mandate 
directed to it and served upon its principal officer. 

A corporation having existence only as a legal conception, and 
incapable of being present in court except as represented by 
attorney, would seem, from its nature, to be subject to the same 
process in criminal and civil actions, and me see no reason why 
it should not be. 

W e  find this view talien by the supreme court of New Hamp- 
shire in Railroad v. 8tate, 32 N. H., 215, where it expressly de- 
cided, under legislation essentially similar to .our own in this 
feature, that a summons is the only process that can issne against 
a corporation to compel it to appear and answer to an indictment, 
the common law uot being there in force. 

I n  our case no summons issued, and the delivery of a copy of 
the bill of indictment to its local agent could have no more effect 
than a delivery of a copy of a complaint in a civil action would 
have, without an accompanying mandate from the court, and in 
both, the act would be inoperative and meaningless for any legal 
purpose. 
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I f  the appeal could be entertained, we should have no hesita- 
tion in affirming the  ruling of the judge in his refusal to proceed 
with thc trial, until it is made to appear that the proper process 
has been served on the defendant. 

The  appeal is dismissed, and this will be certified, that the 
cause may proceed iu the court below where it is pending. 

PER CURIAM. Appeal dismissed. 

STATE v. W. T. RAY and another. 

Jwisdiction of Superior Court in cases of Assault. 

The superior court has jurisdiction under its general power to try assaults 
where no deadly weapon is used or serious damage done, in  all cases where 
i t  has jurisdiction of the offence charged. After thus gaining jurisdiction, 
i t  will proceed with the case, even though the proof should show the offence 
to he less in  degree than that charged. 

(Stute v. Reaws, 83 N. C., 553, cited and approved). 

INDICTMENT for assault and battery tried at  Fall  Term, 1883, 
of MADISOW Superior Court, before Gudger, J. 

The  indictment charged that the assault was cornn~itted upon 
one James Dover " with a certain deadly weapon, to-wit, a chair, 
lrnife and pistol." 

The jury found a special verdict, which is substantially as fol- 
lows: Tha t  the defendant ~ t r u c l i  Dover four blows with a stick; 
that said stick was not a deadly weapon and no serious darnage 
mas done; that on the same occasion the other defenclant struck 
Dover one blow with his fist, no serious damage being done; 
that no j~istice of the peace, or court other than this, hns attempted 
to exercise jurisdiction of this offence, and that this prosecution 
was begun less thau six months since the con~niission of the 
alleged assault. 

Thereupon, the j~ ldge  being of opinion that the defendants 
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were not guilty, directed a verdict of not guilty to be entered, 
and from this ruling the state solicitor appealed. 

Attorney-General, for the State. 
R o  counsel for defendants. 

MERRIMON, J. The indictuleat charges an offence of which 
the superior court had jurisdiction. I t  turned out, however, on 
the trial, that the proof was that the defendants Kere guilty of 
the assault, but not with a deadly weapon. The defendants are 
guilty of au offence inferior to that charged, and of which a 
justice of the peace had original jurisdiction. This inferior 
offence is of the same nature as that charged, and the superior 
court having gained jurisdiction, will continue to hold it, and 
proceed to judgment. 

I t  was not the intention of THE CODE, $892, defining and 
establishing the jurisdiction of justices of the peace in certain 
cases, to arrest the jurisdiction of the superior court where it 
turned out on the trial that an offence of the same nature as that 
charged in the indictment, but of less degree, was proved. The 
court having gained jurisdiction, will continue to hold it in such 
a case, because it is a court of general jurisdiction, and has juris- 
diction of such inferior oflence..;, except as the same is abridged 
or suspended hy the express words of the statute, or by neces- 
sary implication. This is not so as to the jurisdiction of a jus- 
tice of the peace, because his jurisdiction is not general, but a 
limited one. This is settled. State v. Reaves, 85 N. C., 553. 

Upon the special verdict, the court ought to have directed a 
verdict of guilty to be entered. There is error, and the jndg- 
nlent must be reversed, the verdict of not guilty upon the special 
verdict set aside, and the verdict of guilty entered, and further 
proceedings had according to law. Let this be certified. 

Error. Reversed. 
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STSTIi: v. HENRY KENNEDY. 

Practice- Certiorari. 

This court will not pass upon an exception lo the charge of a judge, in the 
absence of a statement of the evidence to which i t  applies, and in such case 
a writ of certiorari will be granted to supply the same. 

(State v. Szimmey, 2 Winst., 108 ; State v. Dunlop, 65 N. C., 288 ; Slate v. Jones, 
87 N. C., 547; ~Yiate v. Randall, 88 N. C., 611, cited 2nd approred). 

INDICTMEWT for murder tried a t  Spring Term, lS83, of LE- 
NOIR Superior Court before ,VcKoy, J. 

The writ of certiorari is ordered by this court to obtain a 
statement of fiacts upon which the charge of the presiding judge 
was based. 

The case sent up states there was no exception to the rulings 
upon the evidence or to the charge to the jury; that the jury, 
after being out some time, came into court, and, upon being 
asked if they had agreed upon a verdict, said they had not; and 
one of the jury, in presence of the prisoner and'his counsel and 
in open court, asked ('how far would a man have to run in the 
street before he would be pressed to the wall?" The judge 
replied, " that is a question of fact for your conimon sense, under 
the law as laid down to you by the court. I f  a man were 
pressing upon another in the street with a shot-gun, then the 
man thns pressed would be put to the wall; or, if a man were 
pressing upon another with a pistol, and it was as dangerous to 
flee as to stand, then he would be gut to the wall." And, after 
giving other illustrations, the judge said : "But if so situated 
that he could escape, but he preferred to shoot rather than escape, 
then he would be at  least guilty of manslaughter." To  this last 
part of the charge the prisoner excepted. 

The jury returned a verdict of guilty of manslaughter; judg- 
ment; appeal by prisoner. 
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Attorney- General, for the State. 
No  counsel for the prisoner. 

MERRIMON, J. At the trial, the jury having retired and con- 
sidered of their verdict, returned and propounded to the court 
this inquiry: "How far would a man have to run in the street 
before he  would be pressed to the wall?" 

The  court, in reply to this inquiry, after stating, so far as the 
record shows, several general abstract views of law, to ~vhich no 
exception was take11 by the prisoner, said: "Bat if SO situated 
that he could escape, but he preferred to shoot rather than escape, 
theu he would he at  least g~l i l ty  of manslaughter." 

None of the evidence received o n  the trial 113s heen sent to 
this court. W e  cannot, therefore, see how or in what respect this 
statement of the law mas pertinent and applicable to the case; 
or whether i t  tended to favor or prejudice the ~)risoner; or 
whether i t  was proper in view of the Facts of the case. I n  one 
view, of which we can conceive, it would seem to be favorable, 
certainly not prejudicial to the prisoner; in another,.it may possi- 
bly have led the jury to find a verdict of guilty of manslaughter, 
when otherwise they might have found a verdict of acquittal. 
The  counsel for the prisoner thought that the instruction was 
unwarranted by the facts of the case anh prejudicial to the pris- 
oner, and a t  once excepted to it. I n  a case like the present, this 
court cannot infer that the law, as stated, was pertinent and 
applicable, especially when the prisoner's exception implies that 
i t  was not, in the judgment of his counsel. 

I t  is not the province of the court, in charging juries, to state 
abstract principles of lam, and express speculative views of the 
same; indeed, it is improper to do so. T h e  court ought to apply 
the lam to the case and the facts in evidence. I t  is the great 
bnsiness of cou& to apply settled principles of law to the cases, 
iu all their aspects, that come before them to be heard and tleter- 
mined. State v. Dunlop, 65 N. C., 288: State v. Jones, 87 3. 
C., 547; State v. Sumnzey, 2 Winst., 108. 
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I n  all cases coming to this court, enough of the fdcts should 
be stated to enable the court to see clearly how the lam was stated 
and applied to and bore upon the case, in the respects embraced 
by the errors assigned. The law, a. stated by the court to the 

jury, or as applied in any respect, might be well applied in one 
state of the facts and erroneously and improperly applied in 
another. I t  is impossible for this court to pass upon exceptions 
without the facts that gave rise to them 

We are not, however, to be understood as suggesting that all 
the facts of the case should be sent up; on the contrary, it would 
be improper to send more than are necessary to present clearly 
the points raised by each exception. More than this would only 
tend to embarrass the case in this court and encumber the record. 
I t  is a serious practical mistake to encumber the cnse with unnec- 
essary evidence. Each exception o ~ ~ g h t  to be stated as briefly as 
practicable, tersely and as clearly as possible. Only SO n~uch  
and such parts of the evidence as may be involved in and perti- 
nent to the exception should be set out. I t  cannot be very dif- 
ficult for counsel and court to do this. Clearness of statement 
of the exception and the evidence connected with it helps coun- 
sel in the effective presentation of the argument here, and greatly 
facilitates the efforts of the court in reaching proper conclusions. 
Much labor is often expended in stripping the exception and the 
points raised by it of redundant, cun~bersome and confusing mat- 
ter. Good pleading and good practice cannot fail to facilitate 
the thorough trial nnd just determination of causes; and they, 
as well, save much labor on the part of counsel and the court. 

These suggestions are deemed pertinent, iu view of the great 
number of cases that from time to time come before us i n  a con- 
fused and oftentimes unintelligible and inesplicable condition. 

I n  the case before us, it mas thk duty of the judge who pre- 
sided at  the trial in the court below to prepare the case on appeal 
for this court. &ate v. Randall, 88  N. C., 611. 

We infer the court is in possession of and can supply the facts 
of the case, and to the end that we may properly pass upon the 
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prisoner's exception, the clerk of this court will issue the writ of 
certiorari to the clerk of the superior conrt of Lenoir county, 
commanding him to certif'y the facts of the case to this court 
under the direction and control of the judge who presided at the 
trial in that court, and he will notify that judge of this order. 
Let the writ of certiorari issue. 

PER CURIAM. Certiorari ordered. 
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RULES OF PRACTICE 

SUPREME COURT OF NORTH CAROLiNA,  
REVISED A N D  AMENDED 

A T  FEBRUARY TERM, 1884. 

RULE 1. APPLICANTS FOR LICENSE. 

1. Applicants for license to practice law will be examined o11 
Monday and Tuesday of the first week of each term of the 
court. Each applicant n~rist have attained the age of twenty- 
one years, and is expected to hare  read: 

The  Constitntions of this state and the United States; 
Blackstone's Conlnientaries (the secoud hook with care); 
Coke, Cruise, Washburn or Will ian~s on real property ; 
Stephen arid Chitty on Pleading; 
Adatns on Equity;  
Greenleaf on Evidence (1st vol.); 
Williams on Executors; 
Smith on Contracts; 
Addison or Bigelow on Torts; 
THE CODE of North Carolina, especially the Code of Civil 

Pt~oceclure. 
[NoTE.-I~ is not intended toconfine the student to the special treatises above 

mentioned, other than Blackstone, but any standard author on the  same s ~ ~ b -  
jects may be used in their  place]. 

2. Each applicant shall deposit with the clerk a sum of money 
sufficient to pay the license fee before he shall be examined; 
and if, up011 his examination, he shall fail to entitle himself to 
receive a license, the money shall be returned to him. 
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RULE 2. APPEALS. 

Each appeal shall he docketed for the judiciaI district to which 
it properly belongs aald in  the order in  which the papers are filed 
with fhe clerk. 

2. WEEN HEARD. 
An appeal from a court in a i.ounty i n  which the  court shall 

be held daring the term of this conrt may be filed at the next 
succeecling tern]; but if filed before the perusal of the docket of' 
the district to which it belongs, it shall h heard in its order; 
otherwise, it shall stand continued. 

1. The first district shall be called on Wednesday of the first 
.ct-eek of each term of the court, and if need be, the call will be 
contjniied tintil and irlclnding Tuesday of the second week. 

2. The second district shall he called on Monday of the 
second week, if by that tinie the causes from the first district 
shall have been disposed of, antl if not, as soon thereafter as may 
be, not later than *Wednesday of that week, and the call shall 
continue, if need be, through that and the week next following. 

3. Causes from the third district will he called on Monday 
of the fourth week; from the fourth district on Monday of the 
fifth week; from the fifth district on Morlday of the sixth week ; 
from the bixth district on Monday of the seventh week; from 
the seventh district on Monday of the eighth week; from the 
eighth district on Monday of the ninth week; from the ninth 
district on Monday of the tenth week. 

4. The call of causes not reached and disposed of during the 
several weeks designated, or put to the foot of the docket, shall 
begin on Monday of the eleventh week antl be continued, each 
in its orcler and tried or continued. 

5. At the term of the court held next preceding the end of the 
year, no cause will be called and tried after the expiration of the 
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ten weeks designated, i~nless by consent of parties and the assent 
of the court. 

6. Each appeal sholl be called in its proper order; if any 
party shall not be ready, the cause may be put to the foot of the 
district by common consent, or by the consent of counsel appear- 
ing, or for cause shown, and he again called when reached, if the 
docket shall be called a second time; otherwise, the first cail 
shall be peremptory; or at  the first term of the court in the year, 
it may, by consent of the court, be put to the foot of the docket; 
or it may be continued by common conserlt, or for cause; and if 
no counsel appear for either party at  the first call, it will be 
put to the end of the district, and if none appear a t  the second 
call, it will be continued, unless the court shall otherwise direct. 

4. DISMISSED, IF NOT PROSECUTED. 
THE CODE, $967, provides that, "suits and appeals pending 

in the supreme court may be dismissed on failure to prosecute 
the same, after a rule obtained for that purpose and served on the 
plaintiff or appellant, his agent or attorney, at least thirty days 
before the term next ensuing that of entering the rule; when, if 
the party shall fail to prosecute his suit or appeal, the court 
shall, at the election of the adverse party, disniiss the suit or 
appeal at the cost of the plaintiff oi+appellant, or proceed to hear 
and determiue it." 

But the cases not prosecuted for two terms shall, when reached 
in order after the second term, be disn~issed at  the costs of the 
appellant, unless the same for sufficient cause shall be continued, 
and when so dismissed, the appellant may at any time thereafter, 
not later than during the week allotted to the district to which it 
belongs, at  the next succeeding term, move to have the same rein- 
stated on notice to the appellee and showing sufficient cause. 

5. MOTIOX DISMISS. 

A motion to dismiss an appeal for non-compliance with the 
requirements of the statute in perfecting an appeal, must be 
made at  or before entering upon the trial of the appeal upon its 
merits, and such motion will be allowed, unless such compliance 
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be shown in the record, or a waiver thereof appear therein, or 
such compliance is dispensed with by a writing signed by the 
appellee or his counsel, to that effect. 

Each appeal from a judgment rendered before the commence- 
ment of a term of this court, must be filed within the first eight 
days of the term, or before entering on the call of cases from 
the judicial district to which the case belongs: otherwise, i t  will 
be continued. Rut this shall not apply to motions to docket and 
dismiss appeals. 

7. DISMISSED BY APPELLEE. 

I f  the appellant in a civil action shall fail to bring up and file 
a transcript of the record before the call of causes from the dis- 
trict from which it comes is concluded during the week appro- 
priated to the district, a t  a term of this court in which such 
transcript is required to be filed, the appellee, on exhibiting the 
certificate of the clerk of the court from which the appeal comes, 
or a certified transcript of the record, showing the names of the 
parties thereto, the time when the judgment was taken, the name 
of' the appellant, and the date of the settling of the case on 
appeal, if any has been filed, and filing said certificate with the 
court, map move to hare  the appeal docketed and dismissed at  
appellant's cost, with leave to the appellant during the term and 
after notice to the appellee, to apply for the re-docl\-eting of the 
cause. 

8. WHEN APPEAL IS DISMISSED. 

When an appeal is dismissed by reason of the failure of the 
appellant to bring up  a transcript of the record, and the same, 
or a certificate for the purpose as allowed by paragraph 7 of 
this rule, is procured by the appellee, and the case dismissed, no 
order shall be made setting aside the dismissal, or allowing the 
appeal to be reinstated, even though the appellant may be other- 
wifie entitled to such order, until the appellant shall ha re  paid 
or ofEered to pay, the costs of the appellee in procuring the 
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transcript of the record, or proper certificate, and in causing the 
same to be docketed. 

The  costs of copies of unnecessary and irrelevant testimony, 
or of irrelevant matter about the appeal not needed to explain 
the exceptions, or errors assigned, and not constitutiug a part of 
the record of the action of the court taken during the progress 
of the cause, shall in all cases be charged to the appellant, unless 
it appears that they were sent up by the appellee, in which case 
the cost shall be taxed against him. 

10. TRAXSCRIPT ON APPEAL. 
1. Of the Record.-In every record of an action brought to 

this court, the proceedings shall be set forth in the order of time 
in which they occurred, and the several processes, or orders, kc . ,  

shall be arranged to follow each other in the order the same took 
place, when bracticable. 

2. Pages Numbered.-The pages of the record shall be nurn- 
bered, and there shall be written on the margin of each, a brief 
statement of the subject matter contained thereiu. 

3. Index.--On sorue paper attached to the record there shall 
he an index thereto, in the following or some equivalent form : 

................................................ Summons, date of Page 1 
................................ Complaiut, first cause of action " 2 

........................... " secoud cause of action.. (( 3 
................................... Affidavit for attachment, &c " 4 

4. Consequences of non-compliance.--If any cause shall be 
brought on for argument, and the above regulations shall not 
have been complied with, the case shall be put to the foot of the 
district, or the foot of the docket, or coutinued, as may be proper ; 
aud it shall be referred to the clerk or sorue other person to put  
the record in the' prescribed shape, for which an allowance of 
five dollars ~vi l l  be made to him, to be paid in each case by the  
appellant, and execution therefor may immediately issue. 

5. Marginal  References.-A case will not be heard until 



600 RULES OF COURT. 

there shall be pnt in the margin of the record, as reqnired in 
the next preceding paragraph, brief references to such parts of 
the text as is necessary to be considered in a decision of the 
case. 

6. Printing the Record.-At and after October term, 1884, 
of the court, fifteen copies of so much and such parts of the 
record as may be necessary to a proper understanding of the 
exceptions and grounds of error assigned as appear in the record 
in each civil action, shall be printed. 

7. Park of, by whom designated.-The counsel for the appel- 
lant shall designate such parts of the record as are required to 
be printed, and have the same copied for the printer ; if he 
shall fail to do so, the clerk of this court shall cause the same to 
be done at  the appellant's cost; and such printed matter shall 
consist of the statement of the case on appeal and of the excep- 
tions appearing in the record, to be reviewed by the court, or, in 
case of a demurrer, of such demurrer and the pleadings to which 
it is entered. This will not preclude the parties in the argu- 
ment from referring to the n~anuscript parts of the record when- 
ever they may deem it needful to the argument, nor from read- 
ing the record in full wheo necessary to the proper understand- 
ing of the case. 

8. Costs of.-Costs for printing the record shall be allowed 
to the successful party in the case, at  the rate of forty cents per 
page, of the size of the page in the North Carolina Reports, for 
each page of one copy of the record printed, not exceeding 20 
pages, unless otherwise specially allowed by the court, to be 
taxed in the bill of costs. 

RULE 3. CERTIORARI AND SUPERSEDEAS. 

1. WHEN APPLIED FOR. 

Generally, the writ of certiorari, as a sobstitute for an apgeal, 
must be applied for at  the term of this court to which the appeal 
ought to have been taken, or, if no appeal lay, then before, or 
at  the term of this court next after the judgment complained of 
was entered in the superior court. I f  the writ shall be applied 
for after that term, sufficient cause for the delay must be shown. 
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2. HOW APPLIED FOR. 

The writs of eertiora~i and supersedeas shall be granted only 
upon petition specifying the grounds of application therefor, 
except when a diminution of the record shall be suggested, and it 
appears upon the face of tire record that it is manifestly defective, 
in which ease the writ of certiorari may be allowed upon motion 
in writing. I n  all other cases the adverse party may answer 
the petition. The petition and answer must be verified, and the 
applicatioo shall be heard upon the petition, answer, affidavit 
and such other evidence as may be pertinent. 

3. NOTICE OF. 

No such petition or niotiou in the application shall be heard, 
unless the petitioner shall have given the adverse party ten days' 
notice, in writing, of the eame; but the court may, for just cause 
shown, shorten the t in~e  of such notice. 

RULE 4. COUNSEL. 

The court will not recognize any agreement of counsel in any 
case, unless the same shall appear in the record, or in writing 
filed in the canse in this court. 

2. ARGUMENT OF COUNSEL. 

1 .  The counsel for the appellant shall be entitled to open and 
conclude the argument. 

2. The counsel for the appellant may he heard for one hour 
and a half, including the opening argument and reply. 

3. The counsel for the appellee may be heard one hour and a 
half. 

4. The time occnpied in reading the record before the argu- 
ment begins shall not he counted as part of the time allowed for 
the argument; but this shall not embrace such parts of therecord 
as may be read pending the argument. 

5. The tirue for argument may he extended by the court in a 
case requiring such extension ; bat application for such extension 
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must be made before the a q y m e n t  begins. The  court, however, 
may direct the argument of such points as it may see fit, outside 
of the time limited. 

6. Any nnmher of cwtnsel may he heard on either side within 
the limit of the tiwe above specified ; but if several counsel shall 
be heard each must confine l~imself' to a part or parts of the  
subject matter involved in the exceptions, not discrlssed hy 11;s 
associate counsel, unless directed otherwise by the  court, so as to 
avoid tediow and useless repetition. 

3. BRIEFS. 
The  appellant shall file with the clerli a printed brief, if any, 

in which shall be set forth a brief statement of the case, embrac- 
ing so n~uch  and such parts of ttie record as nlay be necessary to  
understand the case ; the several grounds of exception and assign- 
ments of error relied upon by the appellant ; the authorities relied 
upon, and if statutes are material, the same shall be cited by the 
book, chapter and section ; but this shall not be understood to 
prevent the citation of other authorities in the argument. 

4. COPIES OF BRIEF TO BE FUR'NISHED. 
1. Number-Fifteen copies shall be delivered to the clerk of' 

the court, one of wiiich shall be filtd with the transcript of ttie 
vecord, one handed to each of the justices at the time the argu- 
nieut shall begin, and one to the reporter, and one to the oppos- 
ing counsel, when he shall call for the same. 

2. Of Appellee.-The appellee shall file t l ~ e  same number 
of like briefs, except that  he  may omit the statement of the case, 
which shall be distributed in like manner, except that one copy 
shall be delivered to the appellant when he shall call for the 
same. 

3. Costs of.-Costs shall be allowed to the successful party in 
the cause, at  the rate of forty cents per page of the size of the 
page in the North Carolina Reports, for each page of one copy 
of his brief, not exceeding ten pages, to he taxed in the bill of 
costs. 
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RULE 5.  BOOKS. 

A book belonging to the snpreme court 1il)rai.y shall not be 
taken from the chamber of the supreme court, except into the 
office of the clerk of' the court, unlc.s I)y the justices of the court, 
the governor, the attorney-general or the head of some depart- 
cnent of the executive branch of the state government, without 
the <llecisl permibsio~~ of t l ~ e  t n a r s l ~ l  of the court, and then only 
up1111 the irpplicatio~~ iu w i i t i ~ ~ g  ot a judge of a superior court 
holding court or  hearing wnle matter in the city of Raleigh, of 
the president of the selwte, of the speaker of the house of repre- 
centatives or of the chairman of the several committees of the 
general ahsenibly; and in sr~clr caie the marshal sl~all  enter in  
a book kept for the purllow the oatne of the officer requiring 
the same, the name a11d number of the volume taken, when 
taken and when returned. 

RULE 6.  CLERKS A I D  COMMISSIONERS. 

The  clerk and every con~rnissioner of this court who, by virtue 
o r  color of any order, judgment or decree of the supreme court, 
i n  ally action or matter pending therein, lras received, or shall 
receive, auy money or security for money, to be kept or invested 
for the benefit of any party to such action or matter, or of any 
other person, shall at the term of said court held next after the 
first t hy  of January in each year r e p r t  to t l ~ e  court a statement 
of said fund, setting forth the title and number of the action or 
matter, the term of the court at  which the order or orders under 
which the clerk or such con~n~issioner professes to act was made; 
the aulouut and c11arac.ter of the investment, a d  the security for 
the same, and his opinion as to the sufficiency of such security. I n  
every subsequent report he shall st:tte the condition of the fuud, 
and  auy change made in the amount or character of the invest- 
ment, and every payment made to any person entitled thereto. 

2. REPORT RECORDED. 
T h e  reports required by the preceding paragraph shall he 
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examined by the court, or some member thereof, and with their 
or his approval endorsed shall be recorded in a well bound book 
kept for the purpose in the office of the clerk of the supreme 
court, entitled Record of Funds, and the cost of recording the 
same shall be allowed by the court and paid out of the fund. 
The report shall be filed among the papers of the action or mat- 
ter to which the fund helongs. 

RULE 7. EXCEPTIONS. 

Every appellant, at the time of settling the case upon appeal, 
or if there be no case settled, then within ten days next after 
the term at which the judgment is rendered from which an 
appeal shall be taken, or in case of a ruling of the court at  
chambers and not in term time, within ten days after notice 
thereof, shall file in the clerk's office .his exceptions to the pro- 
ceedings, rulings or judgment of the court, briefly and clearly 
stated and numbered. And in civil actions, no other exceptioi~s 
than those so filed and made part of the record shall be consicl- 
ered by this court, except exce1)tions to the jurisdiction, or be- 
cause the complaint does not state a cause of action, and such as 
may be authorized uucler THE CODE, $412, par. 3. 

RULE 8. PLEADINGS. 

I. MEMORANDA OF. 

Memoranda of pleadings will not be received or recognized in 
the supreme court as pleadings, even by consent of counsel, but 
the same will be treater1 as frivolo~is and impertinent. 

2. ASSIGNING TWO OR MORE CAUSES O F  ACTION. 
Every pleading containing two or more causes of action shall 

each set out all the facts upgn which it rests, and shall not by 
reference to others incorporate in itself any of the allegations in 
them, except that exhibits by marks or numbers may be referre! 
to without reciting their contents when attached thereto. 

Pleadings containing scandalous or impertinent matter will, 
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in a plain case, be ordered by the court to be stricken from the 
tecord or refornled, and for this purpose the court may refer it 
to the clerk or some member of the bar to examine and report 
the character of the same. 

RULE 9. ISSUES. 

I f  pending the consideration of an appeal, the supreme court 
' shall consider the trial of one or more issues of fact necessary to 

a proper decision of the case upon its merits, such issues shall be 
made up under the direction of the.court, and certified to the 
superior court for trial, and the case will be retained for that 
purpose. 

RULE 10. THE JUDGMENT DQCKET. 

The judgment docket of this court shall contain an alphabet- 
ical index of the names of the parties in favor of whom and 
against whorn each judgment was entered. On this docket the 
clerk of the court will euter a brief memorandum of every final 
judgment affecting the right to real property, and of every judg- 
ment requiring in whole or in part the payment of money, statiug 
the names of the parties, the term at which such judgment was 
entered, its number on the docket of the 'court; and when it shall 
appear from a return on an execution, or from an order for an 
entry of satisfaction by this court, that the judgment has been 
satisfied in whole or in part, the clerk, at the request of any one 
interested in such entry, and on payment of the lawful fee, shall 
make a memoraltdunl of such satisfaction, whether in whole or 
in part, and refer briefly to the evidence of it. 

RULE 11. EXECUTIONS, 

When an appeal shall be taken after the commencement of a 
term of this court, the judgment and teste of the execution shall 
have effect from the time of the filing of the appeal. 
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2 .  ISSUING AND RETURN OF. 

Executions issuing from this court may be directed to the 
proper officers of any county in the state. A t  the request of a 
party in whose favor execution is to be issued, it may be made 
returnable on any specified day after the con~mencemerrt of the 
term of this court next ensuing its teste. I n  the absence of sncli 
request, the clerk shall within thirty days after the expiration of' 
the term issue such execution to the county from which the cause 
came, making it returnable ou the first day of the next ensuing 
term. The execution may, when the party in whose favor judg- 
ment is rendered shall so'direct, be made returnable to the term 
of the said sn1)erior court held next after the date of its issue, 
and thereafter succe~sive executions will only be issued from said 
superior court, and when satisfied, the fact shall be certified to 

this court, to the end that an entry to this eff'ect may be made here. 

RULE 12. PETIT/OM TO REHEAR. 

"A petition to rehear may be filed during the vacation sue- 
ceeding the term of the court at  which the judgment was ren- 
dered, or within twenty days after the commencenient of the 
succeeding term, and upon the filing of such petition the Chief- 
Justice or either of the Associate Justices may, upon such terms 
as he sees fit, make an order restraining the issuing of an execu- 
tion, or the collection and payment of the same, until the next 
term of said court, or until the petition to rehear shall have 
been determined." 

The petition must distinctly specify and assign the alleged 
error complained of, or the material matter overlooked ; and only 
alleged errors in law will be reviewed upon such rehearing, or 
a rehearing may be had for newly discovered evidence, and it 
must appear that the judgment complained of has been per- 
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formed or sufficiently secured ; and it must be accompanied with 
the certificate of at least two members of the bar who did not 
appear in the cause at  the firat hearing, and who have no interest 
in the same, that they have carefully examined the case and the 
law relating thereto, and the authorities cited iu the opinion, and 
that in their opinion the judgment is erroneous, and in what 
respect it is erroneous. 

Before applying for an order restraining the issuing of an exe- 
cotion, or the collection and payment of the same, written notice 
must be give11 to the adverse party of the intended motion, as 
prescribed by law, and also of the proposed application for a 
rehearing of the cause, with a copy of the petition therefor; the 
court may, however, grant a temporary restraining order without 
notice. 

RULE 13. MO TIOIVS. 

All lziotiol~s made to the court shall be reduced to writing, 
and shall contain a brief atatenlent of the facts on which they 
are fouuded and the purpose of the same. Sucli motion, not 
leading to debate, nor followed by voluminous evidence, may be 
made at the opening of the sessions of the court. 

RULE 14. CASES HEARD OUT OF THEIR ORDER. 

I n  cases wherein the state is concerned, involving or affecting 
some matter of general public interest, the court may, upon mo- 
tion of the attorney-general, assign an earlier place i n  the calen- 
dar, or fix a day for the argument thereof, which shall take prece- 
dence of other business. 

R U L E  15. CAUSES HEARD TOGETHER. 

Two or more cases involving the same question may, by 
leave of the court, be heard together, but they must be argued 
as one case, the court directing, when the counsel disagree, the 
course of the argument. 



RULES O F  PRACTICE 

IN THE 

SUPERIOR COURTS OF NORTH CAROLINA 
REVISED AND AMENDED BY THE 

JUSTICES O F  THE SUPREME COURT, 

At February Term, 1884, by virtue o f  the  Code, $961. 

1. No entry shall be made on the record of the superior courts 
(the summons docket excepted) by any other person than the 
clerk, his regular deputy, or some person so directed by the pre- 
siding judge, or by the judge himself. 

2. No person who is bail in any action or proceeding, either 
civil or criminal, or who is security for the prosecution of any 
snit, or upon appeal from a justice of the peace, or is security iu 
any undertaking to be affected by the result of the trial of the 
action, shall appear as counsel or attorney in the same cause. 
And it shall be the duty of the clerks of the several superior 
courts to state, in the docket for the court, the names of the bail, 
if any, and security for the prosecution, i n  each case, or upon 
appeal from a justice of the peace. 

3. That in all cases, civil and criminal, when no evidence is 
introduced by the defendant, the right of reply and conclusion 
shall belong to his counsel. 

4. When several counsel are employed on the same side, the 
examination, or cross-exaniination? of each witness shall be cou- 
ducted by one counsel; but the counsel may change with each 
successive witness, or with leave of the court in a prolonged 
examination of a single witness. When a witness is sworn and 
offered, or when testimony is proposed to be elicited, to which 
objection is made by coiinsel of the opposing party, the counsel 
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so offering shall state for,what purpose the witness, or the evi- 
dence to he elicited, is offered, whereupon the counsel objecting 
shall state his objections and be heard in support thereof, and the 
counsel be heard in support of the competency of the witness 
and of the proposed evidence in conclusion-and the argument 
shall proceed no furtlier unless by special leave of the court. 

5. When a party in a civil suit moves for a continuance on 
account of absent testimony, such party shall stnte i n  a written 
affidavit the nature of such testimony, and what he expects to 
prove by it; alid the motion shall be decided without debate, 
unless pernlitted by the court. 

(The above rules substnntiully prescribed by the supreme c o u ~ t  
a t  Janupry Term, 181 5). 

6. That in any case where a question shall arise as to whether 
the counsel for the plaintiff or the counsel for the defendant 
shall have the reply and the conclr~sion of the argument, except 
in cases mentioned in rule three, the court shall decide who is so 
entitled, and his decision shall be final and not reviewable. 

7. Issues shall be rnade up as provided and directed in THE 
CODE, $6395 and 396. 

8. Judgments shall be docketed as provided and directed in 
THE CODE, $433. 

9. Clerks of the superior courts shall not make out tran- 
scripts of the original judgment docket to be docketed in another 
connty, until after the expiration of the term of the court at 
which such judgment was rendered. 

10. Judgments rendered by a justice of the peace upon a sum- 
mons issued and returnable on the same day, as the cases are 
successively reached and passed on without continnance as to 
any, shall stand upon the same footing, and trauscripts for dock- 
eting in the superior court shall he furnished to applicants at  
the same tirue after such rendition of judgment, and if deliv- 
ered to the clerk of such court on the same day, shall create 
liens on real estate and have no priority or precedence the one 
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over the other, if all are or shall be entered within ten days 
after such delivery to said clerk. 

11. I n  every case of al~peal to the supreme coort, or in which 
a case is taken to the supreme court by means of the writ of 
certiorwi as a substitute f i r  an appeal, it shall be the duty of 
the clerk of the superior court, in preparing the transcripts of 
the record for the supreme court, to set forth the proceedings in 
the action in the order of time in which they occurred, and the 
several ~~rocesses or orders, and shall be arranged to follow each 
other in order as nearly as practicable. 

The pages of the transcript shall be plainly nun~bered, and 
there shall be written on the margin of each a brief statement 
of the sol,ject matter opposite to the same. 

On some paper attached to the transcript of the record there 
shall be an index to the record in the following or some equiva- 
lent fo r~n  : 

Summons-date of. ..................................... page 1 
Cunlplaint-first cause of itction.. ....................... (' 2 

<( .................... second cause of action.. " 3 
Affidavit for attachment. ................................. " 4 

and so on. 
12. Every clerk of a superior court and every commissioner 

appointed I)y such court who, by virtue or color of any order, 
judgment or decree of the court in any action or proceeding 
pending i n  it, has recefvetl, or shall receive any nronep or secu- 
rity f i r  money, to be kept or invested for the benefit of any 
party to such action, or of any other person, shall, at  the term of 
such court, held on or next after the first day of January in each 
year, report to the judge a statement of said frrntl, setting forth 
the title and number of the action, and the term of the court a t  
which the order or orders, 1111der which the officer professes to 
act, were made, the amount and character of the investment, and 
the secnrity for the same, and his opinion as to the sufficiency of 
the security. I n  every report after the first he shall set forth 
any change made in the amount or character of the investment 
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siuce the last report and every payment made to any person enti- 
tled thereto. 

The  reports required l)y the next preceding paragraph sl~all  
he made to the judge of the superior court holding the first terl~t 
of the court in each and every year, who shall examine, or cause 
the s:irne to be examined, a d  if found correct, and so certified 
by him, shall he entered by the clerk upon his book of accouuti 
of' guartlians :tnd other fiduriariw. 

13. The  superior court shall grant the writ of ?-ecor.dari only 
upon the petition of the pdrty applying for it, specifying particu- 
larly the grounds nf tlte apl)licatiol~ for t h ~  qame. The petition 
shall be verified, aud the writ may he granted with or without 
ootice ; if with notice, the petition shall be heard upon answer 
thereto, duly verified, and upon affidavits and other evidence 
offered by the parties, and the tlecisiotl thereupon shall be final, 
suhject to appeal as in other cases ; if granted without notice, 
the petitioner shall first give the undrrtaking for costs and for 
the writ  of supersedeas, if prayed for as required by THE CODE, 
3545. I n  such case the writ shall be made returnable to the term 
of the superior court of the connty it) ullich the judgn~ent or pro- 
ceeding complained of was granted or had, and ten days' notice 
ill writing of the filing of the petition shall be given to the 
adverse party before the tern) of the court to which the writ 
+hall be made returnable. The defendant in the petition, a t  
the term of the wperior court to which the said writ i, 
leturnable, may move to d isn~iw or answer the same, and the 
answer shall be verified. The court shall hear the application 
at  the retr~rn tern1 thereof, unless, for good cause shown, the 
hearing shall be contin~ied, upon the petition, answer, affidavits 
and such evidence as the court may deem pertinent, and dismii- 
the same or order the case to be placed on the trial docket, 
according to law, 

I n  proper cases the court may grant the writ of certio,*ari ill 
like manner, except that, in case of the suggestion of a d in~inu-  
tion of the record, it shall manifestly appear that the record i5 
imperfect, the court may grant the writ upon motion in the rause. 
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14. I n  no case shnll the court make or sign any order, decree 
or judgment, directing the payn~ent of any rr~oney or securities 
for money belonging to any infant or to any person, uutil i t  shall 
first appear that such person is elltitled to receive the same and 
has given the bonds required by law i n  that respect, and such 
payment shall be directed only when such bonds as required by 
law shall have been given and accepted by competent authority. 

15. I n  all cases when it is proposed that infants shall sue hy 
their next friend, the court shall appoint such next friend upon 
the written application of a reputable disinterested person closely 
connected with such infimt; but if such person will not apply, 
then upon the like application of some reputable citizen, and the 
court shall make such appointnlent only after due inquiry as to 
the fitness of the person to be appointed. 

All motions for a guardian ad litem shall be made i n  writing, 
and the court shall appoint such guardian only after due inquiry 
as to the fitness of the person to be appointed, and such guard- 
ian must file an answer in every case. 



RULES OF PRACTICE 
ADOPTED BY THE 

JUDGES OF THE SUPERIOR COURTS 
O F  

N O R T H  C A R O L I N A ,  

JANUARY 4, 1884, AT GREENSBORO. 

I. All civil actions that have been at  issue for two years, and 
that may be continued by consent at  any term, will he placed at  
the end of' the docket for the next term i n  their relative order 
upon the docket; when the continuance shall be ordered, and 
when a civil action shall be continued on motion of one of the 
parties, the court may, i n  its discretion, order that such action be 
placed at the end of the docket, as if continued by consent; but 
this rule will not be enforced when the opinion of the supreme 
court has been certified to the court below since the last term; 
in such case a coetinuance will be ordered without prejudice, 
unless tried by consedt. 

11. When a calendar of civil actious shall be made under the 
supervision of the court, or by a committee of attorneys under 
the order of the court, or by consent of the court, unless cause 
be shown to the contrary, all actions continued by consent and 
numberetl on the docket between the first and last numbers 
placed upou the calendar, will be placed at  the end of the 
docket for the next term, as if continued by consent, if such 
actions have been at issue for two years. 

111. Neither civil nor criminal actions will be set for trial on 
a day certain, and will not be called for a day certain, unless by or- 
der of the court, and if the other business of the court shall have 
been disposed of before the day for which a civil action is set, 
the court will not be kepi open for the trial of such action, 
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except for some special reason apparent to the judge; but this 
rule will not apply when a calendar has beell adopted by the 
court. 

IV. The court will reserve the right to determine whether it 
is necessary to make a calendar, and also, for the dispatch of 
business, to make orders as to the disposition of causes placed 
upon the calendar and not reached on  the day for which they 
may be set. 

V. When a calendar sliall be made, all actions that do  not 
require the intervention of :i jury, together with motions for 
interlocutory orders, -will be placed on the [notion docket, and the 
judges will claim the right to call the motion docket at any time 
after the calendar shall be taken up. 

VI. Appeals from justices of the peace in civil actiolts will 
not be called for trial unless the returns of such appeals have 
been docketed ten clays previous to the term, but appeals dock- 
eted less than ten days before the term may be tried by consent 
of parties. 

VII. When civil actions shall be contirlued by consent of 
parties, the court will, upon suggestion that the charges of wit- 
nesses and fees of officers have not heen paid, adjudge that the 
parties to the actibn pay respectively their own costs, subject to 
the rigltt of the prevailing party to have such costs taxed in the 
final judgment. 

VIII. When time to file pleadings is allowed it shall be com- 
puted from the expiration of the term as fixed by law. 

IX. Except for some unusnal reason, connected with the 
business of the court, attorneys will not be sent for when their 
cases are called in their regular order. 

X. 'clerks of the courts will be required, upon the criminal 
dockets prepared for the court and solicitor, to state and number 
the criniinal business of the court in the following order: 

First-A11 criminal causes a t  issue. Second-All warrauts 
u p o ~  which parties have been held to answer at  the term. Third- 
All presentn~ents made a t  preceding terms, undisposed of. 
Fourth-All cases wherein judgments ksi have been entered at  
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the preceding tern1 against defendants and their sureties: and 
against defaulting jurors or witnesses in behalf of the state. 

XI. Clerks will also be required, upon both civil and criminal 
dockets, to bring forward and enter i n  different columns of suf- 
ficient space, in each case : 

First-The names of the parties. Second-The nature of the 
action. Third-A summary history of the case, including the 
date of issuance of process, pleadings filed, and a brief note of 
all proceedings and orders therein. Fourth-A blank space for 
the entries of the term. 
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I N D E X .  

A B S E N C E  of accused tlnring trial, 539, 514 (8). 

A C C O U S T  A S D  S E T T L E M E N T :  

Mistake in, may be shown, 05 ( 2 ) ,  and corrected, 205 (2 ) .  

Of trust fund, 1.59 (4). 

Reference to take, 216. 

An  action dislniqsetl for n cause not involving merits, like a nonsuit, does 
not deprive the plaintiff of the right to bring a new s ~ ~ i t  for the same 
cause of action. Hnlcoinhe v. Commissioners, 346. 

ACTION T O  R E C O V E R  L A N D :  

I .  A n  equitable connterclaim of defendnnt is sufficient todefeut an action 
of ejectment. Bodenhanw v. Welch, 78. 

2. I n  ejectment, tile plaintiff who is a stranger to the jndgment need only 
show the execution under mhici~ the Innd was sold, in order to estab- 
lish his titlc against tile defendant in the execution; nor is his title 
aft'ected by an irregularity in the judgment. Lee v. Bishop, 266. 

3. Where  a deed conveyed :I life estate, and the grantee remained in pos- 
session thir ty  years or mow, the heirs of the grantor setting up no 
claim to the reversion; Held, that the occllpancy for so long a period 
becomes in itself an independent source of title. Oshorne r. Ander- 
son, 261. 

4. I n  locating the bonndarier of land, the calls in the deed rnnst be f111- 
filled and effect given to tile descriptive words used in it. 16.  

6. Under  the act of 1874-'76, ell. 236, an action of ejectnleut 1r:ay be 
maintained by a grantee in his o w n  nainc wilenever the grantor 1 1 : ~  

t he  right to sue, notwithstanding the  person in actual l ~ o s s e s s i ~ ~ ~ ~  
claims ~ ~ n d e r  a title acl\.erse to t h : ~ t  of such grantor. Ib .  

G .  I n  ejectment, the court snbniitted an issue to the jury under wilich the 
location of a disputed line could be found by them, bnt refused t ~ )  
submil one proposed .by defendant, as to wlietller the plaintiff' ;]greed 
to the  rnnoing and marking the line by a. surveyor, and that defen- 
dant  might take possession under said agreement ; Held, no error, as 
the  same was not material to t l ~ e  case or  raised hy the pleadings. 
Orerecc.s/~ v. Kitehie, 351. 
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7. Where there is  evidence of n variation of the compass in  running a 
dispnted line, and the court submitted it to a jury in  connection with 
the other testimony as to its proper location; Held, no error. Ib. 

ADMISSIONS O F  RECORD, 83. 

ADVISORY JURISDICTION,  of supreme court, when exercised, 161 (2). 

AGENCY: 

1. A demand npon an agent, whether in the presence of the  principal or 
not, is in law a demand npon the latter; and evidence of transac- 
tions with the agent in fnrtherance of the objects of t h e  trnst, is 
admissible in an action for an account and settlement of the same. 
Commissione~~s v. Lash, 150. 

2. Where the relation of principal and agent subsists, the demand for an 
account necessary to ]jut the statute of limitation in operation, mnst 
be such as to put an end to the agency: an application by letter, ask- 
ing information of the agent concerning the trnst fund, is not such 
demand,nnd the remark of the judge in this case, that  the letter, 
npon its face, does not purport to be a denland, was no inrasion of the 
province of the jury. I b .  

3. An agent who appoint5 a n  ngent cannot escape personal liability npon 
the gronnd that he had no anthority for the appointment. Ib. 

4. Vi fe  ngent of l~nsband, 225 (2). 
5. hJortgagor agent of mortgagee, 393 (2). 

ANIMUS R E V E R T E N D I ,  115. 

ANSWER,  237 

A P P E A L :  

1. The' record of a case on appeal certified to this court, mnst be taken as 
importing verity, and cannot be explained or  contradicted by matter 
de hors. AleDaniel v. K i w ~ ,  20. 

2. An appellant is not entitled to a new trial, or to mcmdamus command- 
ing the  judge to send u p  a correct statement of the case, npon an a 5 -  
davih that  the case as settled by the jndge does not correctly set fort11 
tlie grounds of exception. H e  may apply for a ee~tio~ari .  I b .  

3. An appeal will be dismissed where i t  satisfactorily appears that the 
question of costs is the only matter involved. Hrtsty v. Funderburk, 93. 

4. An appeal will be dismissed on motion of the appellee, if i t  is  not per- 
fected according to law. Hamhaw .rr. McDoweueM, 181. 
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6. I n  al l  cases of appeal, except in f o m a  pciuperis, a written undertaking 
is required (unless properly waived), and one of the sureties must 
make affidavitt that he is ~vor th  double the amount specified therein. 
THE CODE, 28552, c560. I b .  

6. T h e  justification of a surety to an undertaking on appeal, must be 
made by the  snrety himself. T h e  affidavit of another as to the peco- 
niary reputation of the surety will not answer the  demands of the  
law. See preceding case. Xorphew v. Tatem, 183. 

7. Where a judge goes out of office before preparing a case on appeal, a 
new trial  dl be awarded unless the parties agree upon a statement 
of the case. T h e  certiorari applied for is granted to afford the par- 
ties :in opportunity to ad jmt  their differences in the premises. Shel- 
ton v. Shelton, 185. 

8. X o  appeal lies, where the  rulings upon exceptions to a referee's report 
and an order of recon~mit tal  do not affect the  substantial rights of 
either party. Luiz v. Cline 1%. 

9. An  appeal from an order  sustaining sople of the  exceptions to a ref- 
eree's report and overruling others, and recommitting the report with 
instructions to correct the same in conformity to the ruling of the  
conrt, is premature, and will be dismissed. Upon the coming i n  of 
the report and the rendition of a final judgment, a l l  tlie exceptions 
can be noted and passed upon in one appeal. Jones v. Call, 188. 

10. A cwlio/,a,.i will be granted where the party is in  no default, but has 
been diligent in  his efforts to take an appeal. Roulhnc v. Miller, 100. 

11. Where  the papers i n  n. case were sent to the  judge to be returned after 
the espiration of the term, with his judgment therein;  Held, that  the 
party intending to appeal, if the judgment should be against him,  
and who rnade repeated inquiries of the clerk of the court about tbe 
return of the  papers, and lost his r ight  of appeal by reason of the  
lack of information of the  clerk as to the time when the same were 
filed, is entitled to the writ of ceitiorcoi. Ib. 

12. I n  such case i t  must appear that there is reasonable ground for the 
appeal that was lost-not that the cause therefor would avail the  
party in this court. I h .  

13. T h e  right to the writ is not affected by the denial of the petitioner's 
motion for an injunction against collecting the judgment, as that 
motion w s  rnade in a separate and distinct action from the  one in 
which the petitioner desired to appeal. I b .  

14. T h e  motion to dismiss the appeal upon the ground that the bond is 
not justified, cannot be allowed, as the record shows there was a waiver 
by tlie acceptance of the  bond in court. Jones v. Potter, 220. 
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1.5. I11 divorce proceedings, 100. 

16. From justice's jndgtnent, when :~llowed, 201. 

A P T  T I M E ,  241. 

A R B I T R A T I O S  A S D  .&WARD. 

I .  L'Vhere a cause is referred to arbitrators tlle submission to be a rnle of 
~ o n r t ,  the court enters judgment according to the award. The 
arbitrators :Ire not borind to find the f'lcts, or to itate them sepa- 
rately f ~ o m  their conclusions of lalr, or  to decide according to law. 
Distinction between a reference to arbitrators and a reference nnder 
THE CODE, 2422, noted by ASHE, J. Iceener v. Gooclson, 273. 

2.  - i n  a\\ard in writing, like a written contract, cannot Ire added to o r  
varied. I t  speaks for itself, and is not open to proof of the "nnder- 
standing" of the arbitrators as to its effect. Scott r .  Green,  278. 

A R R E S T  : 

1. ii peace officer may justify an arrest without a warrant, 11'1len h e  
YIIO\I.S satisfactory reasons for his belief of tlre fact and the gnilt of 
the snspected party, nntf that delay in procuring a warrant might 
enable the party to escape. I n  such case, proof of the actual com- 
n1isGon of tlre crime is not necessary. Areal v. Joyner ,  287. 

2 ,  h private citizen may likewise xrrest where a felony i s  comn~itted i n  
his presence, and he acts npon reasonable grounds for llis belief t h r  
the arrested party is gi~i l ly.  THE CODE, $81126, 1129. 1 6 .  

3. 111 an action for darnages for an unlawfnl arrest, proof that tlle defen- 
dant did not act from malice towards the arrested party, is no 
defence. I b .  

4. .Lrrest, warrant of, 62  (1). 

5. Arrest of judgrne~t ,  531 

ARSOS,  burning mill, 507 

ASPORTATION, 475. 

;lSC'AULT, with intent to commit rape, 521. 

.lSSIGIUhIEST, for benefit of creditors, 107. 

A 'PTACHNEKT : 

1. .% \\'arrant of nttachment cannot be s~rpporteti by :In :llie,rr::tion in the 
affidavit that the tlefendnnt is :ll)oot to reniove fro111 the state to 



def'rantl 11is creditors; I J I I ~  \tic11 :in allegation is material in an affi- 
d:ivit for a warrant of arreit.  H a l e  v. Richnrclsoia, 62. 

2. Upon ~notion. to vncate suc11 warrant, the judge may consider.affidavits 
and any  proper evidence adduced by the respective parties, to estab- 
l i s l~  or  controvert the allegations of the affidavit upon whic l~  the war- 
rant  issued ; and his findings of fi~ct npon the same are conclusive, IB. 

A T T O R S E T  A S D  CLIENT,  8 3  

H A X ~ R U P T C Y  : 

Tlie contingent interest of a bankrt~pt ,  in real or personal property, passes 
to and vests in I ~ i s  :mignce. Bodenhamer  r .  W e l c h ,  S S .  

B I L L  OF L A D I S G ,  stil~ulations in, nhen  reasonable, 311. 

BOXD : 

Signers l m u n d  wiletiler names itlsertccl in body of same or not, 230. 

For costs of 11rosecution, r11en illegal, 263. 

EOSD F O R  T I T L E :  

One who Ilolds n bond fur title to 1;intl lias the r ig i~ :  to assign a part inter- 
est therein to :inotller, nntl snch nssigninent conveys an equitable 
interest, wllic11 is a soificient consideration in law to support :I deed. 
Ccmi1oi~ V. Y o u n g ,  264. 

IKIND ON AIPPEAL: 

Slnst be jnstified by one surety, IS1 (2) ; 163. 

JTairer  of, 220 ( 3 ) .  

B O C S D A R Y  IS D E E D ,  locating, 261 (3) 

RUILI)II1'G A N D  LO AS ASSOCIATIONS : 

T h e  law will not aid the defendant building association or its individual 
corporators in an effort to effect a settlement of illegal transactions- 
approring X l l s  v. Sul i sb1 iq  B. & L. A., 76 N. C., 292, and subsequent 
cases. Dickerson v. Buiicliilg Associalion, 37. 

B U R D R S  O F  PROOF,  in nlurder case., 481 
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CANCELLATION OF DEED, '209. 

CAVEA.T OF WILLS. 425. 

CERTIORARI: 

When granted, 185, 190. 
Practice in ,  198, 535 ( 2 ) ,  589. 

CHALLENGES IS JOIKT TRIALS, .5GD ( 4 )  

CITIES AND TOWNS, 125,126, 574. 

CIVIL PROCESS, cannot be served by special deputy, 565 (3). 

CLBIM A S D  DELIVERY : 

By landlord, 140. 
By tenant in  comrrion, 149. 

CLERK O F  SUPERIOB COURT: 

1. T h e  deputy of the clerk of the superior court is authorized to take the 
affidavit of the plnintiff' and to order the seiznre of personal prop- 
er ty i n  an action of claim and delivery. JIinisterial and judicial 
acts distinguished. Jackson v. L'uchnnan, 74. 

2. A deputy clerk has power to issue executions in thename of the clerk, 
and may perform al l  the dntiei of the office, except sncli as a re  judi- 
cial in  their  character, or  where a statute specifically provides other- 
wise. Alilleiile,. v. .llilZer, 402. 

COLOR OF AUTHORITY, 126. 

COLOR OF TITLE : 

I .  Color of title i5 a writing ahicl i  upon its face professes to pass title to 
land. Keener v. Goodson, 273. 

2. Assignment of homesteacl does not constitote. Ib. 

CONMENTS O F  COUNSEL : 

1. The comments of cmlnsel in  this  case are  not of such a character as 
will warrant a new tr ia l ;  the rule, as heretofore laid down, an- 
nounced and approved. O~ereaeh r. Iiiichie, 384. 

2. Exceptions to remarks of counsel must be taken in apt  time. 90 
abuse of privilege appears in this case. State v. Suggs, 527 



3. Counsel will not be allowed to irnpeakli a witness by reading a paper, 
in  his argument to the jury, wl~ich had not been put in evidence. 
Sfcite r. Bryan, 531. 

4. I t  is only in extreme casei of abuse of the privilege of counsel, and 
when the same is not checlied by the presidjng judge nnd the jnry 
not properly cautioned, that this court will interfere and grant a new 
trial. I b .  

5. Comments of counse1,alleged to be improper, cannot be assigned as 
ground for a new trial, where it appears that no objection was made 
a t  the time, and that the judge, i n  his charge to tlie jury, gave them 
due cautionnot to be influenced thereby. Sta te  v. Sheets, 543-4. 

COMMISSIONS, of county treasurer, 55 (2) .  

CO1IMO-U CARRIERS : 

1. A slipnlatioa in a bill of lading, given by one of nrl ass~cinted through 
line of common carriers to transport goods beyond its own line, to 
tile effect that if darnage to the goods be sustained by the shipper, 
that company alone in whose custody the goods were a t  the time of 
tlie loss shall be answeral~le, is a reasonable one aud consistent with 
public policy; and the shipper who accepts it is bound by its terms 
and conditions, whether he  reads i t  or not. Ph+~v.  Railroad, 311. 

2. Q~ice~e--1s to the extent of the liability of common carriers b y w a ,  
and how far the same has been modified by act of Congress, which 
exempts the owner of a vessel from responsibility by reason of fire 
on board ship, unless caused by tire negligence of sucll owner. Ib .  

3. T h e  stipulation for such exemption from responsibility must be just 
and reasonable in the eye of the law, and hence i t  is not lawful to so 
5tipnlate for the negligence of the carrier or its agents. I b .  

4. The facts of this  case do not show a copartnership; but merely an asso- 
ciation between the lines of road-each undertaking to transport 
freight safely over its own road and to act as an agent in forwar2ing 
thesame to the next connecting road. I b .  

5. Stipulation in bill of lading for exernptioq from li:rbility, n hen reason- 
able, 334 (3). 

CO;\I,\IUSICATIO-U \VITH P E R S O N  DECEASED, 159. 

COMPASS, evidence of variation of, 354 ( 5 ) .  

C O M P L A I N T  : 

Omission to file does not affect judgment, 233 (3) .  
Failure to negative concurring negligence, 321 (9). 
hl leging negligence, 331. 
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C O N C E A L E D  JVEBI'ON : 

1. On trial of an indictment for carrying :I concealed weapon, tile statute 
makes the possebion primu jucie evidence of concealment, and the 
burden is on the defendant to rebut the presr~tnption by proof satis- 
factory to the jury .  State v, J~ci l funus,  555.  

2. T h e  law presumes the crirnin:ll intent in srlcl~ case, anti the defendant 
must likewise reb i~ t  this ~ ~ r e s n n ~ p t i o n .  Ib .  

3. T h e  language of the stntnte is, not "concealed on his person," but 
"concealed ubozit his person," and Irence, if the weapon be within 
reach and control of the defendant, it is snflicicnt to ))ring the case 
witliin the meaning of the st:ltLte. I b .  

C O S D I T I O S I L  S A L L ,  107. 

CONFESSIONS, 5 5 .  

COKSII?EK..1TION, necess:~ry to snpport contract, 233 (21 ; 351 (1 )  

C O K T E M P T  : 

1. Where  the respondent is licld to :lns\rcr f i l l .  nil alleged attempt to cor- 
ruptly influence the :idministration of justice (but nut in the pres- 
ence of or  during the sitting of the cor~r t )  by giving I~and-bills to n 

j w o r  summoned to serve at a term when the case in \vhich Ire was 
interested stootl ror trial, with a request to read the same and hand 
them to the others, raid Iiand-bills cont:ri~rir:g an :~cconnt of tlre causes 
of the suit, pt~ejridicial to the adverse llarty ; Held, that he is not 
guilty of contempt. The  statnte confines snch offence .lo acts speci- 
fied therein. I n  re Oldimn, 03. 

2. T h e  constit~itional l~rovirion, to t l ~ e  efiect that tlie general :~sseinhly 
cannot deprive the jndici:rl deparrrncnt of' any power which rightly 
pertains to it, is not  infringed Ily the Iegislatnre in specifying what 
acts s l~a l l  conititnte a ci)ntempt. Ib .  

3. A rule w:~s o l~ ta inc~ l  for :rliegetl contempt in not performing a jndgment 
of c o w ,  b:lsed llpon :in :lfidavit declaring n belief that the respow 
dent  " i s  able antl has snficient nreans" to do so, Lnt  sets forth 1 1 0  

facts I I ~ I ~ I ~  wlriclr s n c l ~  belief is gronnded ; and in answer, the respon- 
dent rnnkes af id:~vi t  that Iris inability to perform the jridgnlent results 
from his n!isfortnne :~nd  n e c e s ~ i t o ~ ~ s  condition, and tll:it h e  113s no 
intention or desire to injure the opposing party or  tiisobey the man- 
tiate of the co:irt ; Ifeleld, that the rille lnnst be discl~:lrged. Eoyett v 
Vuughtrn, 27. 
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C O S T I X G E I W  R E M A I K D E X S ,  assignable, 78 ; 437. 

C O K T R A C T  : 

1. Where  tlie plaintiff, by exercise of his right of election, rescinded liis 
contract with tlie defendmt, and brought suit for damages for a breach 
thereof, i t  tccts held competent for the plaintiff to shorn, as upon a 
qunntunz ~ne iu i t ,  what was agreed to be paid under the contract for the 
services of himself and employees, i n  addition to the value of liis 
personal labor, actual ontlay and liability in  the prosecution of the 
work, as bearing on tlie question of the nieastlre of damages. See 
same case, 82 N. C., 252. .Jam v. JIial, 89. 

2. W h e r e  a promise is made to A to pay him one hundred dollars if lie 
will buy B's land, and thereupon A buys the l and ;  Held, that in a r ~  
action by .4 against the pronlisor to recover tile one hundred dollars, 
the statute of frauds has no application. T h e  subject of the action 
is neither a contract for the purchase of an interest in  land nor a 
promise to pay the debt of ~~not l i e r .  Little v. McCarter, 233. 

3. Tlie consideration necessary to snpport a promise must be a benefit to 
the  party promising, or  attended with trouble and inconvenience to 
the  other party. T h e  facts of this case show there was a sufficient 
consideration. Ib. 

4. A contract, vherein the vendor agrees to sell the vendee "any of my 
black walnut trees, not esceeding fifteen in number, that will girth 
eight feet six inches in circuhference and under ten feet, a t  two dol- 
lars eacli;  and all trees measuring ten feet i n  circ~ilnference and 
upwards, a t  two dollars and a half eacli," giving the r ight  of way 
across the  vendor's land to fell and remove the timber, is sufficiently 
definite to admit parol proof of the property sold. . Dunkart r, Rine-  
heart, 354. 

6. Where the  plaintiff' vendee bronght an action for specific performance 
against th6 vendor and those to whom Ile subsequently contracted to 
convey the land whereon the trees were standing, it tous held compe- 
tent to inqnire whether tlie vendor had n tract of land on which s u c l ~  
trees were to be found; and if he liad, the identity of tlie trees could 
be ascertained by the terms of description in the  contract. I b .  

6 .  He:d furthey: If  there were more than fifteen snch trees on the land, 
the contract \r$s ineffectual to pass title to any, on account of the 
uncertainty as to which trees were mennt. But in  this case the proof 
that  there were not fifteen trees on tlie land which answered the 
description in the contract, removes sncli i~ncertainty and establishes 
the title in the vendee. Ib. 

CONTRACT : 

When illegal, 35. 
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Law entering into, 44 (4). 

For land porchase, 264. 

Of married women, 517, (3).  

CONVERSATION, evidence of part and of whole of, 541 (3). 

COPY OF GRAKT,  evidence, 321. 

CORPORATIONS : 

1. I n  a suit against a railroad company, it may be designated as a com- 
pany by its corporate name, withont an averment of its corporate 
capacity, and if this is  disputed, it should be by answer and not by 
demurrer. Stcinly v. Railroad, 331. 

2. The  complaint in this case alleging negligence, is sufficiently explicit 
in the staement of facts constituting such negligence. I b .  

3. The proper mode of bringing into court Z I  corporation charged with a 
criminal offence is by service of a copy of the suninions upon one of 
its officers o r  agents. The acts of assembly in reference to service of 
process in civil and criminal cases reviewed by SYITH, C. J. State 
v. Railroad, 554. 

4. Taxation of corporations, 291, 301. 

COSTS, when allowed at discretion of court, 343 (2). 

COSTS O F  PROSECUTION : 

1. A bond executed by the prosecutor to pay the costs of a criminal action, 
the matter being then compromised by entering a nolle prosequi, and 
the accnsed paying the prosecotor a sum of money, is against public 

policy and void.. Commissione~s v. &lurch, 268. 

2. The  statute in force at  the time of this proceeding in reference to tax- 
ing a prosecutor with costs does not provide for a case where a nope 
p~osequi is entered. 1 6 .  

3. The "costs of prosecution" are those illcurred in the conduct of the  
prosecution, and do not include the costs incurred by defendant in  
resisting the prosecution. Siate v. Wallin, 5 f 8 .  

4. Where a defendant is taxed with the costs of prosecution, a witness, 
though snmmoned by the defendant and examined in his defence, has 
no right to have his ticket allowed in the bill of costs. I t  is  a per- 
sonal dqbt of the defendant, the payment of which the witness may 
enforce by suing out execution in the cause. 1 6 .  
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5. But costs of prosecution against a prosecutor (npon acquittal of the 
acclised or ~aollep~oseyui entered), o r  against the accused upon a ver- 
dict of guilty, or a fine imposed, doesuot constitute adebt  within arti- 
cle one, section sixteen, of the constitution, and hence the defendant 
may be imprisoned for non-payment of the same. I b .  

6. I t  is error in the superior court of one county to tax the prosecutor in 
a criminal action in that court with costs of prosecution in a like 
action pending in another county. State v. Horton, 581. 

7 .  The court cannot tax tlie prosecntor with coat where the grand jury 
ignore the bill of indictment. I b .  

8. A motion to set aside a jndgment, taxing the prosecutor with costs, 
npon the ground of excusable negligence, must be made within twelve 
months after the judgment is rendered. The  presence of the prose- 
cutor is not essential to the validity of tlie judgment. I b .  

COUNTERCLAIM : 

1. A connterclairn is nhere  the answer sets up n cause of actiop upon 
which the defendant might hare  sustained a snit against the plGnti8; 
and the answer in  such case must contain the substance of a com- 
plaint with a concise statement of the factq constituting a canse of 
action. Garrett v. Loae, 205. 

2. Equitable counterclaim, sufiicient to defeat action of ejectment, 58 (3). 

3. Mistake in transaction may be set up as a counterclaim, 205 (2) .  When 
relied on, 237 (2, 3). 

COUNTIES AXD COUNTY COMMISSIONERS : 

1. An action upon a county treasrlrer's bond to recover an amount nlfeged 
to be due the county, must be brought on the relation of the com- 
missioners and not by the successor treasurer. Weseott v. Thees, s55. 

2. T h e  treasurer of a county is entitled to one and a half per cent, coni- 
missions on receipts and one and a half on disbursements; but the  
exception to the referee's report, in this case, that he failed to charge 
the defendant with commissions paid him in excess of those allowed 
by lam, has no foundation, and wiIf not be sustained-the balance 
found due the defendant being larger than the amount of the excess 
of legal commissions. 1 6 .  

3. An action upon an official bond may be brought within s i ; ~  years after 
a breach thereof: the statute does not begin to run from the date, but 
onIy from the breach of the bond. Commissioners v. NacRue, 95. 

4. A settlement had between a county and its oat-going treasurer, does 
not operate a discharge of liability upon his bond; nor is it conclu- 
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sive evidenc of a proper accounting, but is open to proof that a nlis- 
take was made. Ib.  

6. T h e  actual payment of the funds remaining in defendant's hands will 
alone ~ e l i e v e  the bond of liability, and i t  is his duty to know to what 
fund the money i n  hand belongs. Ib.  

6. T h e  legislature may confer upon a county the power to create debts for 
necessary expenses, without the approval of "a majority of the quali- 
fied voters" in the county. Const., Art. VII, 27. And the county 
authorities are the sole judges of wllat a re  "necessary expenses." 
Evans v. Commisaione~~s, 154, and Haleombe v. Cbmmissioners, 346. 

7. Under all act of assembly to enable the people of Cumberland to estab- 
lish a, free bridge over the Cape Fear  river, the county authorities 
were authorized to issne bonds and levy a tax to meet the expenses of 
the same; Held, that a motion for an injunction against the exercise 
of the power was properly refused. Ib .  

S. The commissioners of a county do not possess the arbitrary power of 
suppressing all places of retailing spirituous liquors; nor are they 
bound to license an applicant, though he be qualified by proof of good 
moral character. ,Vfuller v. Comtnissioners, 171. 

9. They have a limited legal discretion ; and in  passing upon an spplica- 
tion for a license, they have a right to take into consideration the 
questions, whether the demands of the public require an increase of 
such accommodations, and whether the  place it is proposed to estab- 
lish a bar-room is a suitable one. THE CODE, $3701, construed by 
ASHE, J .  fb. 

10. Under article seven, section beven of the constitution, the approval of 
a majority of the qualified voters is not required to enable the corn- 
missioners to exercise the power conferred by the legislature of levy- 
ing a tax to meet necessary expenses-here, the building of a court- 
house. Hulcon~be v. Cornmi~ssionem, 346. 

COVENAETS, express and implied, 31. 

CROP : 
Remedy for removal of, 140. 

Indictmedt for removal of, 506. 

DAMAGES : 
For  assanlt, 42. 

Measnre of, 89. 

For  seduction, 365. 
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DATE OF JUDGMEKT,  596 (4). 

DEBT, what costs are, and what are not, 578. 

DEED : 
1. An assignment of property by one to secure creditors, in which are 

ennmerated all mortgages, liens, kc., en1br:tcea the property in a 
horse, the tit!e to which had been retained by the assignor ai: u 
security for the price. T V u t s o ~ ~  v. Dobbin, 107. 

2. I n  an action to cancel n deed which the plaintiff alleged was execnted 
to his son by nlistake, the plaintiff, with a view to show that he would 
not convey so much property to his son without reserving a snfi- 
ciency for himself, mas allowed to prove the extent and value of the 
land;  Held, no error, especially when the defendant had proved that, 
abont the kame time, the plaintiff 11x1 conveyed to him all his per- 
sonal property as well as the land. I n  such caie i t  was not improper 
in the court to allow eqnal latitude to both parties. Mtller v. 11111- 

ler, 209. 

3. Heldfur ther ,  if the alleged mistake be established, the defendant has 
no deed in contemplation of iquity, and the plaintiff is entitled to 
have the same cancelled. I b .  

4. X sheriff's deed made to n purclinser of land for taxes within the 
twelve months alter the sale, is: void, and pilsses no title. The  act of 
1872-'73, ch. 115, 2830-33, construed by ASHE, J. IVwd  v. Phzl- 
ltps, 215. 

6.  A deed of hllsband and wife conveying an estate in fee to a son and 
reserving a life estate in themselves creates no change in the relations 
of the grantors to each other, and they hold the life estate by entire- 
ties, with the remainder to the grantee; and upon the death of the  
husband the widow becomes sole tenant for life. Jones v. Potter, 220. 

6. The grantee nnder sucldeed has no right to lease the  land during the  
continuance of tiie life estate, and one in possession under such con- 
tract is a trespasser as against the life tenant or her lessee, and not 
entitled to notice to quit or demand for possession before suit brought. 
Ib. 

7. Recitals in a sheriff 'a deed are p r m u  facie evidence of an execution 
sale, notwitl~standing the return upon the execution may be imper- 
fect. T h e  fact that there was a s d e  may also he proved by parol. 
Miller v. Millcr, 402. 

8. Heldfurlhe~.,  that  parol testimony is admissible to show that  tllc land 
levied upon was sold as one tract, though described in the sheriff's 
deed as two tracts. (The evidence in this case goes to show that the 
land was designated and sold in one body). I b .  



9. Held also, that the deed in such case, reciting in substance the execu- 
tion under which the land was sold, and purporting to convey title 
to the purchaser and his heirs, shows that the sheriff' exercised his  
power in the prernisqs, and conveys the title of the defendant in  the  
execution. I b .  

10. A deed is binding on those who execute it, altliough i t  appears that, 
when drawn, others were also to sign it. ,Mooie v. Hinncint, 455 (1). 

D E E D :  

Of insolvent debtor, 15, 264 (2,3) ,  373, 377. 

Occupancy under, when independent source of title, 2131. 

Consideration to support, 264. 

Color of title under, 273 (3). 

Description in, 354 (1). 

Trust to secure creditors, 455. 

DEFACING HOUSES, indictment for, 531. 

D E L I N Q U E K T  S H E R I F F ,  summary judgn~ent  ngnii~st, 44 (2). 

DEMAND, upon agent is demand upon principal, 159 (4) .  

D E M U R R E R ,  overruling, when judgment not final, 249 (5). 

D E P U T Y  CLERK, power of, 74 ; 402. 

D E P U T I N G  OFFICER,  to serve civil process not allowed, 565 (3). 

D I S C H A R G E  O F  J U R Y  B E F O R E  VERDICT, 535. 

DISCRETION O F  C O U S T Y  COMMISSIONERS, in granting liquor 
license, 171. 

DOMICIL : 

1. Residence, as used in the clause of the constitution defining politicai 
rights. is synonymous with domicil, denoting a permanent dwelling 
place, to which the party, when absent, intends to return. Hannon 
v. Grizza~d,  115. 

2.  Upon the trial bf an issne as to place of residence, it is competcnt for 
the party to prove his intention in respect to it. I b .  



3. A protracted residence abroad of one engaged in business and with no 
home in this state, is not consistent with the idea of a residence 
here. Ib. 

4. The  plaintiff na5 in the service of the federal government at  Wash- 
ington, having received au appointment as watchman under the  
treasury department, bnt continued to pay poll-tax and vote in  this 
state, and spent a part of each year ai his home here;  Held, that his  
constitutional residence remained unchanged, and that it was not 
error to refuse to charge the jury that h e  had not shown a n  actual 
honu $de ~esidence in  this state, h e  being a single man and sleeping 
and boarding in Washington during his stay there while acting as 
watchman. (Section eleven of the act of 1876-'77, ch. 276, does not 
undertake to declare what shall constitute a residence, as a qualifica- 
tion for voting, but rather to designate the  place of voting). Ib .  

5. Nor was it error to tell the jury that if they beliered the testimony of 
*the plaintiff; he had made out his case. This was not an expression 
of opinion on the proofs. I b .  

6. Nor to refuse to permit the jury to take the tax list into their consul- 
tation room, without the consent of both parties. ib. 

DIVORCE A S D  ALIMOSP : 

1. I n  an application for alimony pendente l ~ t e ,  the facts set forth in t h e  
complaint must be found by the judge to be true, in order to the  
relief demanded, and niust be stated in the record. Morris v. Mor- 
ris, 109. 

2. Whether the wife, in such case, is entitled to alimony, is a question of 
law, npon the facts found, and reviewable on appeal by either party. 
I b .  

3. In divorce, a complaint alleging that defendant has abandoned his wife 
and turned her ont of doors ; that he has treated her cruelly and bar- 
barously, so as to endanger her  life, and has offered such indignities 
to her person as to render her condition intolerable and life burden- 
some, states facts constituting a cause of action. Grifith v. Griflth, 113. 

4. Alimony pendente lite may be granted, not simply upon complaint and 
affidavit of the plaintiff, but upon a finding by the judge (after con- 
sidering the counter affidavit or answer of the defendant) that the  
facts alleged in  the complaint are true, and entitle the plaintiff to the 
relief demanded. THE CODE, $1291. And the frlcts found must be 
set out in the record of the case on appeal. I b .  

EFFECTS,  when land is included in, 447. 

EJECTMEXT-See cction to recover land. 
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ELIGIBILITY TO OFFICE, 115,12~5,126( 133. 

EMBEZZLEMEST : 

I. Where  goods come into the possession of a servant, out of the ordinary 
course of liis employment, bnt in pursuance of special directions from 
the Inaster to receive them, and the se rvmt  embezzle the same, lie i s  
indictable ~ i n d e r  the statute. Stute r. Costiri, 511. 

2. The,.efore, n l ~ e r e  one employed by a niercllant " to  sneep  out t l ~ e  store, 
and wait about the store, but not as x clerk," w ~ s  autl~orized by the 
nierchsnt to take a Jot of shoes and sell them during a visit to rr. 
n e ~ g l ~ b o ~ i n g  town, nhicli 11e did, and conve~ted the 111oney to his own 
use; Held ,  that he  a a s  a servant ni thin the meaning of tlie enibez~le- 
rr~ent act,3 and received the goods by virtue of h i i  eniplo? rnent. Ib. 

3. An indictment for embezzlement of money need t ~ o t  state the n n n ~ e  of 
the pelson from whom the money was received; and the averment 
that the defendant is neither an apprentice nor nnder the age of six- 
teen :car\, is R substantial conlplinnce with tlie stntute. State v. 
Lanier, 51 7. 

4. Distinction between our statnte, which makes en~bczzlenicnt n felony 
pnnishable cis larceny, and tbe Engl i s l~  statute wl~icll makes it Inr- 
ceny, noted. T h e  charge of larceny i n  this indictn~eat  may be 
rqjected a5 s~~rplosoge.  1 6 .  

ENTICIXG SI':IiVA?JTS, indictlnent for, 5 3 .  

ENTIRETIES. 220. 

EQUITABLE COU?;TERCLAIJI, soficient to defeat ejectment, 78 (3). 

EQUITABLE ,JUIiISI)ICTIOS, 305 (2) ; exclnsivc, 377. 

EQUITABLE IKTEREST . 
Assignment of, 264. 

Not barred, unless abandoned, c k . ,  423 (2). 

ERROKEOUS JUDGMENT, corrected by appeal, 581 (4). 

EVIDENCE : 

1. The  adniissions of a party contained i n  the pleadings filed in x cause 
are competent evidence against him, wlietlier tlie pleadings are veri- 
fied o r  not. or  signed by t11e pnrtp or his xttorney. Guy v. Manuel, 83- 
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2. So also, the admissions of attorneys in  the conduct of a cause, a re  
admissible in evidence against their clients. Ib.  

3. T h e  silence of a party in whose presence a statement is made, will not 
be taken as an acquiescence on his part in the troth of the statement, 
unless the occasion be one where a reply from him might be properly 
expected ; Hence, i t  was Ileld, that the declarations of deceased per- 
sons made in presence of the plaintiff concerning the location of 
land before his purchase of the same, to which the plaintiff made no 
reply, a re  inadmissible again5t the plaintiff (in an action to recover 
the land), when offered for the pnrpose of concluding the plaintiff o r  
giving additional weight to the declarations of the dcce;wed persons. 
I b .  See algo, State v. Suggs, 527. 

4. Neither the :idmission of incompetent nor the rejection of competent 
evidence, not material to the issue or mislcndinp, is assignable for 
error. Coinmissionen v. Lash, 159. 

5. Where incompetent evidence is received witl~out objection, the party 
affected by i t  cannot afterwards comphin. Scott r. Green, 278. 

6. Evidence was offered to irnpeacl~ a witness, 2nd exceptions taken to its 
rejection ; Held, that this court will not consider the same, where the 
case fi~ils to set ont the testimony of the witness sought to be 
impeached. The  facts necessary to show the nllegetl err'or should be 
stated. State v. Raibel-, 523. 

7. Held ful-tliel-, that the rejection of the proposed evidence is sustained 
npon the fnrther grounds, that the question pnt wafi a leading one, 
and the " time and place" preparatory to proof impeaching the wit- 
n e s ,  were not stated. I b .  

8. A voluntary confession of one accuied of crime, nl~etlrer  made before 
his apprehension, or after his coulrnitnlent, is ntlnii>siblc :tg:tinst him. 
State v. Suggs, ,527. 

9. Parol proof of snch confessio~~ at :I preliminnry trial is itlio admissible, 
where i t  is affirmatively sl~own 111at the rnagistratc f:~iletl to rednce 
the same to writing. Ib .  

10. T h e  silence of a party, \;hen a declnration is made in hii presence and 
hearing, in~pnt ing  to h i n ~  the curumission of n crirne, is presumptive 
evidence of his acquiescence in the truth of the statement. Ib. Sce 
also, Guy v. Xunuel, ante, 83. 

11. I n  malicious n~iscllief, ill-mill toward5 the p ~ o s e ~ n t o r  is an essential 
ingredient of the crime, and as tending to esta1)llshed the came, it is 
competent to show that the defendant whipped the prosecnto~ '~  child 
shortly before the offence ch:~rged w s  comr!iitted. Sturc v. Sheet5 
.i43. 
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12. Where part of a certain conversation is elicited from a witness, the 
opposite party has the right to put the whole conversation in evi- 
dence. I h .  

13. A physician who statea that h e  is  able to give a professional opinion 
abont a particular case (as, for instance, the effect of poison on brute 
animals), although h e  has never treated such a case in his practice, 
is competent to testify as an expert. I b .  

EVIDENCrE: 

Of agency, 225 (2). 

I n  fraud cases, 1, 377 (3) .  

Of value of laud, 15 (1). 

Of value of serrices under contract, 89. 

Of settlement, not conclusive, 95 (2) .  

I n  cancellation of deed, 209. 

Grant, copy of, 321. 

Identity of prrpertg conveyed, 354. 

Of payment of mortgage, 393. 

Of execution sale, 402 (4, ti). 

In nil1 cases, 433, 441. 

In  larceny, 469. 

I n  murder, 481. 

I n  assanlt with intent, &c., 621. 

I n  fornication and adultery, 659. 

Of official character, 368. 

EXCEPTIOSS, 224. 

EXCUSABLE NEGLIGENCE: 

The  defendant employed an attorney to appear for him in a case, but he  
died about three weeks before the return term of the court ;  h e  h a a  
filled several ~ u b l i c  offices, and his death was announced generally in 
the newspapers ; the defendant did not attend at  the return term or 
employ counsel ; judgment by default was taken, and of which h e  
war informed ; h e  then proposed a compromise of the claim, but gave 
the matter no further attention ; he failed to attend the next  term of 
tlre court, when a final judgment was rendered ; and, after execution 
was issued, he mooed' to set the judgment aside upon the ground of 
excusable neglect; Held, that he is not entitled to relief. Kbett v. 
Wynne, 39. See also, page 581 (3). 
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EXECUTIOKS : 

1. A sheriff is liable npon his official bond for a failure to apply pro- 
ceeds of sale of debtor's land in  payment of an execution, in 11is 
hands at  the time of sale, issued upon a judgment having the prior 
lien. Tilman v. Rhpe, 64. 

2. T h e  lien upon land acquired by docketing :I judgment cannot be dis- 
placed by one subseqnently acquired. (The rights of the party 
under the judgment and execution of this court were lost by not 
issuing alias executions). 1 6 .  

E X E C U T I O N  SALE, 402 (4-6). 

EXECUTORS A S D  ADMINISTRATORS : 

1. An administrator mil! be held responsible if he is guilty of gross neg- 
l~gence  in failing to collect a debt due the intestate's estate; bnt 
otherwise, where h e  in good faith does not engage in a fruitless liti- 
gation at the expense of the estate, and his management of the same 
is such as a prudent man wonld display in his own bnsiness. Pat-  
terson v. l tTudsuo~th, 40i. 

2. Tlie plea of an administrator of ' I  fnlly adnlinistered and no assets" 
must be disposed of by st~bmitting an issue to a jury or by reference. 
Little v. Duncan, 416. 

3. Wbere :in administrator had assets and sets u p  the statute of liuiita- 
lions against a debt of his intestate (Rev. Code, ch. 65, all), he must 
aver and prove that lie has properly administered the same, in order 
that his plea may avail him. I f  i t  is ascertained he lias no assets, 
the statute is a complete bar. I b .  

See also page 410 (3). 

EXECUTORY DEVISES, assignment of, $8. 

E X P E R T  TESTIMONY, 544 (4). 

F E N C E ,  indictnlent for removal of, 551. 

F I N D I K G S  OF FACT, in alimony proceeding, 109. 

F O R B E h R A N C E ,  to principal, when surety not released, 44 (3). 

FORCIBLE TRESPASS: 

1. Forcible trespass is the taking personal property by force, from the 
possession of another, in  his presence; and it is not an essential ele- 
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ment of the offence that Ile should oppose the seizure, if he be over- 
awed by the circumstances of the occasion. I f  the act be done 
against the will of the possessor, whether h e  expressly forbid t h e  
taking or not, the offence is consummated. State v. Barefoot, 565. 

2. The charge of the judge in reference to the effect of the forbiddance by 
the wife of the prosecutor in his presence, is not erroneous, under the  
facts of the case. 1 6 .  

3. One of the defendants was deputed a speciul ofleer to execute the civil 
process, alluded to in the opinion, but it did not justify him in mak- 
ing the seizure, nnder the ruling in Ilfursh v. ?.tril/hms, 63 N. C., 371, 
and the c;we there cited. Ib .  

FORNICATIOX AIYD ADULTERY: 

I n  fornication and aclnltery the  liusbnnd of the female 3efend:int is not a 

conlpetent witness to testify crguinst her, although h e   nay have 
obtained a decree for divorce a vinculo nzutri~nonii before the trial of 
the indictment. But nnder T11e CODE, 41353, the  husband or wife 
of the defendant is con~petent to testifyfor him or her in all criminal 
actions or proceedings. Stntc v. Jones, 559. 

FRAUDS : 
I n  execntion of' bond, 6. 

Statute of, 233 (1). 

I n  court proceedings, 246 (2) .  

Statute of limitation barring action on gro:~nd of, 423. 

FRACL) A K D  FRAUDELEST COSVETXSCES: 

1 .  Frand alleged in the execution of a deed cannot be proved by e\.idence 
of fr;~nd in  one snbseqnently made, unless it be citnbli\lled by proof 
that the two transactions are part of a concerted pnr ~ m i e  to defiaud, 
or that the latter is connected with, o r  in fur the~ance  of, the objects 
of the former. IVinbo~xe v. Lasstter, 1. 

2. A n  assignee under a fraadulent deed is not uffected by it nnlcss it be 
shown that he co-operated in the mal;iog thereof, or took v i th  notice 
of the intended fraud. Cannon v. Ilbzcng, 264. 

3. There is no presuwption of the law, arising from the known insolv- 
ency of the u ~ a k e r  of such deed, that the assignee knew nf hi5  intent 
to defraud creditors. Ib.  

4. A voluntary deed, executed by an iniolvent person, i i  void pei. se as to  
creditors; where the deed is rlrttde upon a fair consideration it is not 
necessarily void ; and where the trnns:lction is between :tn insolvent 
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f ~ t l ~ e r  and  his son, a rebuttable p r m m ~ p t i o n  of a frnudulent intent 
arises from the close relationship of the parties; Therefo~e, y l ~ e r e  
there was evidence tending to sllow that  the  deed v a s  supported by 
a valuable consideration, ;rnd tlie judge charged the jury that  if nt 
the  time i t  was executed the I~argainor did not retain property suffi- 
cient to pay his debt;, then in 1a.w the deed is void, and failed to 
snbmit the  question as to the bonufides of the  transaction, it was held 
to be erroneous. ilfcCc~nless v. Plinchum, 3 i 3 .  

5. A deed execwted c>nder nntirre influence will berejected, s11e11 influence 
being f r a ~ ~ c l ~ i l e n t  : ~ n d  controlling. IVesscll v. Ralhjohn, 377. 

6. \+'here a father, liaving two d:ulgliters, execr~tes  a deed to one of them, 
tho11g11 not fo~intietl I I ~ O I I  n11eq1i:rte c:onsideration, the deed will not 
be cnncelled at  the inst:~r~ce of tire other daughter, unless actual 
frand or ~ ~ n d n e  influence be s l~own,  ; ~ n d  the bnrden to show such is 
npon t l ~ c  party alleging it. T h e  I:IW presumes s : ~ c h  transaction to 
I I ~  proper, unless t l ~ c  contrary is s11own. T h e  relation of parent and 
c l~ i ld  distingitisl~etl f r o r ~ ~  t11:lt of gunrdi:~n and w:~rd, cGc. Ib. 

7. \\'here, in  wc11 C:IW, after the death of the ftitller, an action is bwugbt  
by one claugl~ter  g gain st the other ( the grantee), demanding :L cnncel- 
lalion of the deed and :L d i v i s i o ~ ~  of tlie land, alleging that the sarrle 
mas execrited uuder untine inflr~ence exerted by the grantee over the 
grantor, wl~ose ill heal t l~ inipairetl his m i n d ;  and there was evi- 
dence not inconsistent with rhe integrity of the deed, the grantor 
having esprcssed Ilim.;elf satislied with i t ;  and tile court c(llarged 
the jury i n  snbstnnce that s~~f f ic ie r~ t  cap;~ciry must exist a t  t h e  time 
of the  act performed, otlrernise the act would not be valid, althongh 
the party ~x?covcrs s : ~ c h  capacity, unless lie :~fter\vnrds acquiesced in 
t l ~ e  act o r  ratified i t ;  Held, uo error. 16. 

8. A deed of tlwst was executetl to secrlrc creditors (naming them), and 
n~~tliorizetl tlie trustee to divide the proceeds of the sale o f  property 
conveyed pro rtrl[~ " a~nongst  tile said sllbscribing creditors, parties of 
the tl~irct p:trt," Lilt i t  Ivas signed only by the trustor and trustee, 
: I I ~  tlie t r m t  :~ccepted by the latter : Held, that  the deed is binding 
on tliow who executed it ,  n l t l ~ o n ~ l ~  i t  appeared that  when i t  was 
drawn the secnred creditors slionld also sign, and the snuie was prop- 
erly admitted to probate and regisirntion. J foove  r. Ifinnant, 4%. 

9. A deed is in law frantlr~lent llpon its face, and so to be declared by tbc 
conrt, when a pnrpwe appci~rs  to secure :I benefit to  the mnlicr oi. to 
defraud creditors. And tile court will also dt~clnre i t  to be so, where 
u. frandnlcnt intcnt ( the essential vitiating element) is found as a fact 
t ~ y  the  jury.  Brit ii' the snle prlrpose of tlie maker Lie to discl~arge 
nn hnnest debt, tlie deed does not f d l  within the operation of the 
stittnte of fr:~ndulent con\.eyances. 16. 
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FULLY ADMINISTERED,  plea of, 416 

G R A N T  FROM T H E  S T A T E :  

1. A copy of a grant  from the register's office, which nffirnmtively shows 
that it  was issued under the great seal of the state, is ndruissible in 
evidence, though it does 'not show the impress of the seal, or scrbll 
to indicate it. Aycoch v. Bailroctd, 321. 

2. IVhile the seal in  such case may he necessary to nutlienticate the grant, 
yet it will be assunied that is was affjsed a? the law requires. 1 0 .  

1. The  interests of minors are under tlie care of tlie court, and to the end 
that the siime may be protected i n  suits brought by or against them, 
the court should see that the next frierzd or guardian a d  litem be 
appointed upon due consideration of an application i n  writing, and 
not up011 a simple suggestion. ,410i~is v. Gentry, 245-9. 

2.  A gr~ardian who has received ixoney bv r i r tne of his office and for his 
~ r a r d ,  cannot exonerate himself from liability by showing that the 
money was due to the ward's father. vl io is a clistribntee of tlie estate 
from which it was derired. Huinble v. X e b a n e ,  410. 

3. Such distributee has the same redress q a i n s t  the admininistrator of 
the estate for hiu share thereof 215 if the alleged misapplication had 

' occurred in any other a s p  ; and the conrt intimute that, i n  case of the 
insolvency of the administrator, 11e may pursue tlie fnnd in the hands 
of the guardian who w~.ongIy received it. Lb. 

4. T h e  plea of the statute of lin~itations in this case'is defective, in  that 
it  fails to state  lien the canse of action accrued, and ~vhen  tlie wards 
arrived a t  full age. An allegation to sho\v that the statute has  rnn 
and bars the action is essential. 1 0 .  

5. The  statute protecting sureties, retnarked upon by SMITH, C. .J. 

6. Statute of limitations affecting g ~ u ~ r d i n n  and ward, 420. 

HOMESTEAD : 

1. The  assignment of l~ornestedd doe.; not constitute color of title. I t  is 
not a conveyance, nor does i t  profess to pass title to tlle land, but sini- 

ply attaches to the existing estate of the homesteader a quality of 
exemption from sale under execution. Keener v. Goodson, 273. 

2. A homestead will not be allowed against a judgment founded upon a 
contract made prior to tlie adoption of tlie constitution of 1868. 1 6 .  

3. A homestead is exempt from sale under execntion, except (1) for taxes ; 
(2) for obligations contracted for tlie pi~rcllnse of the prernises: (3)  
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for mechanics' and laborers' lien ; (4) for debts contracted prior to 
the adoption of the constitrition. THE CODE, $&5Ol to 524 inclusive. 
Mebebane v. Layton, 396. 

4. There is rt presumption of fact in favor of such exemption, and the 
creditor who seeks to subject the homestead to the payment of his 
.debt must bring himself within onc of the exceptions by proper aver- 
ment and proof. I b .  

5. A sale without laying off the homestead (unless in case of the above 
exceptions) is void, and passes no title to the land or to the " rever- 
sionary interest." I b .  

6. Where land is subject to the payment of debts against which, under 
the constitution, the right of homestead does not prevail, and the 
debtor has 110 other property but the land which is of less value than 
one thousand dollars, the sheriff need not have the homestead laid 
off in order to a sale under execution. Miller v. >filler, 402. 

7. And the deed of the sheriff to the purchaser in such case is not aflected 
by his failure to lay off the homestead. I b .  

1. Where s prisoner makes an assault upon A, and is reassaulted so 
fiercely that the prisoner cannot retreat without danger of his life, 
and the prisoner kills A ;  Held, that the killing cannot be justified 
upon the gronnd of self-defence. The first assailant does the first 
wrong and brings upon himself the necessity of slaying, and is there- 
fore not entitled to a favorable interpretation of the law. State v. Brit- 
tain, 481. 

2. The killing being established, the offence is murder; and it is incum- 
bent upon the prisoner to show circumstances of mitigation or excuse, 
to the satisfaction of the jury, unless the same arise out of the evi- 
dence on the part of the prosecution. Ib.  

3. And if such proof puts the question of murder out of the way, the law 
of this state is thak it is still incumbent upon the prisoner to show, in 
like manner, the circumstances of justification ; aud if he fails to do 
this, the offence is manslaughter. Ib .  

4. If two men fight upon sudden quarrel and equal terms. the one upon 
provocation and the other upon a predetermined intention to kill, 
the fact that the latter would be gnilty of murder if he slew his 
adversary cannot excuse the former if he should be the slayer. I b .  

5. Though a son may fight in the necessary defence of his father, yet the 
act of the son innst receive the same constrnction as the act of the 
father would have received I b .  
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HOUSES, indictment for defacing, 531. 

HUSBAND AND WIFE : 

1. Where, in an action against husband and wife to recover the price of 
goods, the court charged the jury upon the testimony offered, that if 
the wife acted m d e r  the directions of the husband as his agent in the 
transaction, he is liable; and that it  is not necessary to prove the 
agency by direct testimony, bnt the same may be inferred from the 
attending circomstances; Held, no error. But in such case no 
recovery can be had against the  wife, wlloce coverture incapncitates 
l ~ e r  from assuming a personal obligation. IVebsrer r. Lawu, 224. 

2. Deed of, 220; Contract of wife, 517 ( 3 ) ;  Witness h r  mntl against, 559. 

IMPEACHMENT OF WITNESS, 523,531 (3). 

IMPLIED A N D  EXPRESS WARRANTY, 22.5 (3). 

IMPRISONMEST, term of for h r n i n g  mill, 507 

INADEQUATE PRICE:, 10 ( I ) .  

INDICTMENT : 

1. An indictment for removal of crop, in violation of the act of 1876-'77, 
ch. 283, &6, charging t l~edefendant  with removing the same " vithout 
satisfying all iiens on seid crop," is defective. T h e  words of the 
statute, " before satisfying a11 liens l ~ e l d  by the lessor or his assigjns on 
said crop," should hare I~een followed. Sfute  v. Meerritt, 506. 

2. O n  conviction of :I defendant, iudicted under the Revised Code, ch. 34, 
22, fur the wilf'nl burning of a mill I~ouse, the court may sentence 
him to iruprisonment i n  t l ~ e  penitentiary for not less than five nor 
more than sixty years. (Term of imprisonment, where indictments 
are drawn under different statutes, pointed ont hy SMITH, C. J.). 
State v. W r i g h t ,  507. 

3. A motion in arrest of j ~ i t l ~ m e n t  slror~ld point out definitely the alleged 
defect in the indictment. State v.  Bryan,  531. 

4. T h e  indictment in this cme is sufficient to cliarge the defendant with 
the offence of defacing and damaging t l ~ e  jail. T h e  general purpose 
of the ~ t a t u t e  (Bat. Rev., ch. 32, 2293, 38, 11) to protect lmuses from 
wilful injury, discussed by MERRIMON, J .  16 .  
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5. An indictment under Battle's Revisal, ch. 70, will not lie against aser- 
vant for wilfully leaving the employment of one with whom he had 
agreed to serve. The statute has reference only to persons enticing 
servants to nnlawfully leave the service of the employer. Stute v. 
Daniel, 553. 

INDICTMENT : 

For larceny df crop, 466. 

For embezzlement, 511. 

For removal of fence, 551. 

For carrying concealed weapon, 555. 

For fornication and adultery, 559. 

For libel, 568. 

Trial of, by jury, cannot be waived, 563. 

Against corporation-tjummons proper process, 584. 

When ignored, no costs against prosecutor, 581. 

IKFORMAL VERDICT, practice relating to, 473 (2) .  

INJUXCTIOK : 

I .  , in injunction will be granted until the hearing, where the plaintiff 
alleges irreparable injury and makes out an apparent case. Marshall 
r. Commis~ioners, 103. 

2. When the injunctiverelief sought is not merely auxiliary to the p r ,~c i -  
pal relief demanded in the action, but may be the relief itself, the 
court will noh dissold  the injunction npon a preliminarv hearing. 
Ibid. 

3. The denid of an application for injunction on account of the want of 
a material averment and sufficient evidence, is no obstacle to gran(c 
iog a second similar application sufficient in form and strpported by 
evidence. Halcombe v. Commissioners, 346 

4. Injunction against collection of tax, 154. 

5. When granted in another action, effect of on right of appeal or to 
writ of certioruri, 191 (4). 

INSOLVENT DEBTOR, deed of, 15, 264 (2, 3). 

INTENT, special verdict must find, 480, 555. 

IRREGULAR JUDGMENT, may be set aside, when, 581 (4). 
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ISSUES, preparation of, 209 (3) ; in ejectment, 384. 

ISSUES OF FACT A N 3  QUESTIOKS O F  FACT, 407. 

JAIL,  indictnlent for defacing, 531. 

JEOPARDY, 535. 

JOINT TRIALS, challenges in, 589 (4). 

JUDGE OF SCPERIOR COCRJ: 

1. A judge of the superior court has the power to vacate or modify orders 
made in a cause at any:time before final judgment. Welch v. Kinys- 
land, 179. 

2. A judge has no power to render j~ldgrnent after the expiration of the 
term of court without the consent of parties, except in cases where 
the law clothes him with jurisdiction at chambers. Harclin v. Roy,  
364. 

JUDGE : 

Kew trial when office expires, 185. 

May keep jury together, &c., 116 (7). 

May direct special verdict in certain cases, 159 (3). 

Discretionary power of, 482 (8); 323 (3). 

JUDGE'S CHARGE : 

1. There is no evidence in this case that the plaintiff mortgagee agreed 
to give his attention to securing and applying the crops conveyed as 
an additional security for his debt, and the court below erred in not 
so instructing the jury. Kesler v. Xauney, 369. 

'2. A judge, in grantinga prayer for instructions, may add any explana- 
tion of the law bearing upon the facts embraced in the instructions. 
Ocercash v. Kitchie, 384. 

JUDGE'S CHARGE, 116 (5, 6 ) :  

Expression of opinion on facts, 159 (5). 

On agency, 225 (2). 

Recalling jury, 278 (3). 

In action for seductiot~, 365. 

As to fraud in deed, 373, 377. 
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I n  qjectment, 334 (5). 

I n  larceny, 159, 473. 

I n  forcible trespass, 565. 

JUDGXEST: 

1. A judgment recovered upon a bond [or less than sixty dollars, in an 
action brought prior to the time when tlie Code of Civil Procedure 
went into operation, is a valid judgment. This case is  governed by 
'rile Revised Code, ch. 31, 238, and i t  does not appear that  tbe defen- 
dant availed lii~nself of his right thereunder, either to in 
ctbatcment or moce to dismiss the suit. Allen v. Simpson, 19. 

2. h jadgn~ent  can be set aside for irregularity, only at the instance of the 
party prejndiced. Ilinsdale v. Huwley, 8i. 

3. A juclgnient non obstunte reredieto is granted in cases where the plea 
confesses a cause of action and the matter relied upon is instzficient. 
Wwcl  v. Pl~illips, 215. 

4. A judgment is not void because no complaint 1 ~ 1 s  been filed, especially 
where the action usas commenced in  a justice's court and the defen- 
dant filed an answer to the oral complaint, thereby waiving the right 
to object to the omission of the plaintiff'to file n written complaint. 
Litlle v. ilircCarter, 233. 

5. Judgments of a court in :L case properly constituted before it, and 
wliere it h:~s jurisdietio~i of the parties and tlie subject matter of con- 
troversy, are deemed to be valid, and will be upheld until inlpeached 
by a direct proceeding for that purpose. illorris v, Gentry, 248. 

6. i lnd  although such judgments may afterwards be reversed, tlie rights 
of tliircl persons honestly acqnired thereunder will be protected ; but 
otherwise, where such persons liave knowledge of anp irregularity or  
fraud in procuring their rendition. I b .  

7. The  law presumes that a party to an action llns notice thereof and a 
linowlerlge of i d n a t u r e ,  but the contrary may be shown in a pro- 
ceeding to attack the judgment therein. Ib .  

P. Demurrer was overruled in court below with leave to defendant to 
answer over, and to plaintiff to amend complaint; Held, that although 
the demurrer in this case was sustained on appeal, yet no final jndg- 
mcnt will be entered here, but the came will be remanded for further 
proceeding under the leave granted in  the court below. Ib. 

9. A transcript of ajostice's judgment containing the name3 of plaintiff' 
and defendant, the amount of the judgment and costs of action, is 
su5cient. The  law does not require the entire record to bc scnt u p  
to be docketed. Lee v. Bishop, 256. 
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10. The  validity of s judgment is not sfected by the failure of :I judge 
to sign it, since the statute providing for such signing is nlerely direc- 
tory. hTeener r. Goodson, 273. 

11. T h e  date of n judgment will be taken as the date of the debt upon 
which i t  was rendered, unless the contrary appear of record. Jfebctne 
v. Luyton, 376. 

12. Jndgments are presumed to be correct until the contrary is shown. 
Stale v. Lunier, 517. 

13. An irregular judgment may be set aside a t  the term ensuing its ren- 
dition, but an erroneous judgment must be corrected by appeal or 
eertio~u~i. &tie v. Ho~ton, 551. 

J U D G M E S T  : 

Hurnmary against delinqnent sheriff; 44. 

Lien of, 64 (2) .  

Irregularity of, does not afect title, 256. 

Rendered after term, void, 364. 

J U D I C I A L  ACTS, 74. 

J U D I C I A L  SALES : 

1. A sale of land will be set aside when the price is shown to be inade- 
quate ; otherwise, it will be confirmed upon a ikrorable report of the 
commissioner, unless an offer be made to raise the bid ten per cent. 
Truss v. Awington, 10. 

2. The  purchaser in such case acquires title from tlie day of sale; and the 
proceeds thereof are only subject to the charge of taxes due r~pon the 
land at that time. Ib. 

J U R I S D I C T I O S  : 

1. T h e  jurisdiction conferred upon justices of the peace to try civil 
actions, where tlie property in controversy does not exceed fifty dol- 
lars, is concurrent with that possessed by the superior court. ilfon- 
tague r. Miul, 137. 

2. An action for damages for removing n crop is cognizable in the snpe- 
rior court. The special jurisdiction of justices of the peace under 
the landlord and tenant act (1876-'77, ch. 283) does not extend to 
torts, but is confined to actions for enforcing contracts. Ib. 

3. The  advisory jurisdiction of the court will not be exercised in constru- 
ing a will, where the estate devised is n legal one and the question of 



construction purely legal. SucIl jurisdiction attache6 to tha t  over 
trusts, in  directing trustee5 how to discliarge their duties, incidentaily 
inrolr ing a construction nf tlie inktrinnent creating tlie trust. Als- 
brook v. Reid, 151. 

4. ' ~v l i e re  a mistake occnrs in an account and settlement in wl~icli the 
defendant gives his note to tlie plaintiff' for the amount of the sap- 
posed balance due, and the pinintiff sues u:~on tlie note;  Held, that  
the court, under its eqnitable jurisdiction, xi11 open the  settlement 
and allow tlie defendant to sliow sncll mistake by may of coanteiclairn. 
Gu~retf r. Lore, 205. 

5. T h e  legislature 11ns given to no court escl:~sive equitable jurisdiction, 
and whetlier t l h  court has power to  prescribe such a jurisdiction in 
~ ~ n r s u a n c e  of article fotiv, section eight of the constitntion, conferring 
jurisdiction over " issues of fact "- Q u w e .  JVesesseli v. Rntl~john, 37i. 

6. 111 an action :It law, this colirt cannot look into tlie evidence to see what 
k c t s  it warranted :I refereo in finding. Putle~son v. Wc~ctdstaovth, 407. 

7. Tlie superio!lr court has ji~risdiction under its general power to t ry 
assau1:s where no deadly veapon is nsed o r  serione damage done, in  
all casrs where it h : ~  jurisdiction of the offence charged. After thus  
gaining jurisdiction, i t  will proceed v i t h  the case, even tllongh the  
proof shonltI show the oYbnce to be less in decree than that cllnrged. 
Strrtc v. Rrry, 337. 

JURISDICTIOS : 

What  necessary to give, 151. 

TVhen title to 1:lntf is in controversy, 3.51 ( 2 ) .  

J C R Y :  

1. Where  :L jury come into court and announce their inability to agree, 
the jndge may, in  the  exercise of his discretion, require them to 
retire again and coniider of their verdict, with an intimation tha t  h e  
will cause them to be kept together until the end of the  tern,, onless 
they dlal l  sooner agree. Hunnoa v. Grizza~d, 115, 116. 

2. A juror of the original panel is not subject to be challenged upon t h e  
ground that h e  had served upon a ju ry  in  the same court within t w o  
years : only tules-jzirors who h a r e  thus served are  disqualified by the  
statnte. THE CODE, 21733, p~ocko .  Sfate V. Brittuin, 481. 

3. A juror cannot be exanlined as n witness to impeach the verdict of the  
jnry of which lie was a member. I b .  

4. Where the circumstances a re  s11ch as merely put  n suspicion on the 
verdict by shoving, not that  there was, but that there might  h a r e  



been, nndne influence brought to bear npon the jury because of the- 
opportunity for i t ;  Held ,  that  the grantin: a new trial is tiisere- 
tionary wit11 the presiding judge. I b .  

5.  An oath adn~inistered to n juror in the manner prescribed by statiiie 
is sufficient; the juror nee11 not repeat the  words " so help me God."' 
State v. Pa?;lor, 539. 

6. T h e  proper time for polling n jury is after their announcement of the 
verdict. Stdc v. Sheds, 543--4. 

i .  I n  polling tile jury, one of them, L I I K I ; ~  ci~lling Ilk name, war ;lsknl tea. 

say wlletller the  defendant wm guilty or  not guiity, and his reply 
vas, "well,  I suppose I must go with the  rest" ; the court thereupon 
directed h im to respond "gui l ty  or  not guilty," and he answesect 
"guilty " ; Held, proper to receive and record the verdict. I b .  

8. Upon a joint trial, where each d e f e ~ d a n t  11:d the opportunity aEorded. 
by the tender nf the jiirors to make his own cllnlleuges; H e l d ,  that 
the judge properly refused to alloiv the  jurors forming the panel to 
bc withdrawn and again tendered to one of the defendants to enab le  
him to nse his remaining ~ h l l e q g e s .  S!nte v. Lyon, 568-9. 

J C R Y  : 

Separation of', 523 (3 ) .  

Trial  by, cannot be wni\.eti in criminal cnses, 563 

J U S T I C E S  OF THE P E A C E :  

A new trial cannot be nl lored in n justice's conrt, but the party dissatis- 
fied with the  judgment I I : ~  his remedy only by appeal. TEE COD>:, 
Z86L E n t  where the jndgrnent is rendered in the  alaenec of e i the r  
party, and such absence is occasioned by siclrnes, or  excusable neg- 
lect ($845), relief may be had by filing an a f ida r i t  before the jnstiw, 
setting forth the groundj  therefor, \;.ithill ten days after judgment. 
Gambill v. Gambill, 201. 

JUSTICES OF THE PE.$CE: 

Removal of clop, jnrisdiction, 131 

Tit le  to land, jwisdiction, 5.51 ('2). 

Oral  pleadings filed, 233 (31. 

Transcript of judgment oi; 267 ( 2 )  

J L 6 T W I C . i T I O S  O F  APPEIL BOSD,  131 ( 2 ) ,  183, 220 (2) 

1. T h e  landlord's riglit to the crop to secure payrnent uf rent is not im-  
paired by the snblettiny of his tenant. The sobtennnt!h crop miry 
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thereby be ~ul$ecteci to :i donble lien, that of the landlord and that  
of' his immediate lessor, but the lien of the landlord is paramonnt. 
Illonlugue r. Mid, 137. 

'7. The landlord may bring claim :und delivery to recover possession of 
crops raised by the tenant o r  cropper, where his right of posses- 
sion nnder TIIE CODE, $1754, is denied, or h e  may resort to any  
other appropriate remedy to enforce his lien for the rent due and the  
advances made. Lizinpton v. Furish, 140. 

3. The action mill lie, not only where the crops are removed fro111 the 
land leased, b i ~ t  also in a case where the tenant o r  cropper, o r  any 
other person, takes the crops into his absolote possession and denies 
the right of the landlord thereto. 1 6 .  

4. I n  summaty qjectment nnder the landlord and tenant act: Plaintiff 
leased to \V :lnd W zlssigned to the defendant ; Held,  upon the  trial 
of an issue, whether the lease of the plaintiff to W was by the 
~nonth,  t h t  testimony otiered by the defendant to show that  h e  
leased frorn W by the year, was properly ruled out as irrelevant. 
TVulers v. Robei-16, 143. 

5. The  notice to quit given by the landlord, instead of by the  immediate 
lessor, was snfficient. I b .  

6. .I party, t!irongli liis tenant, is p ~ t m u  fueie the owner of the land, in 
tlie absence of other evidence, and is  entitled to recover damages 
donc to his possessory rights. Ayeoek v. Raiboud,  321. 

Z. I n  an action brought in a justice's court by a landlord to recover the 
crop to iecnle rent alleged to be doe under a contract of lease, the 
defendant tenant denied the contract and set up title to the land;  
and i t  appenred there had been an adjustment of the  conflicting 
claims to  the land, and an agreement entered into that  the defendant 
shonltf remain in possession of and cultivate the land upon payment 
of part of the crop as ren t ;  Held, that  the relation of lessor and 
lessee existed m d e r  the contract, which is snpported by a sufficient 
consideration. Durnnt v. Taylor, 351. 

8. Held fwthe,., that the jnitice of the peace has jurisdiction, as the title 
to the land is not in controversy-the action depending exclnsively 
on the contract. But tlie defendant is not precluded from setting n p  
title in a proper case, since an estate in land, other than a lease, can- 
not pass by parol. 16.  

9. A landlord has no right to enter upon land leased to his tenant and 
remove :I fence therefrom against the conient of the tenant. State v.  
Pipet,, 551 . 

10. T h e  court below erred in not holding the defendant to be guilty upon 
the fact5 fo~ncl in the special verdict. I b .  
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LANDLORD A S D  T E N A S T  

Jurisdiction, 137. 

Larceny of crop, 466. 

Removal of crop, .5UCi. 

LARCESY : 

1. On trial of an indictmeiit for larceny, charging tile defendant with 
stealing a hog, the property of some 11erson to the j r~ rors  d i n o w n , .  
it zvas held, that the testimony of witnesses, living in defendant's 
nejgl~borhood, to the effect that they lost liogsabout the time when the 
defendant "sold dressed hogs " and brought tlierri to a witness in a cart 
covered wit11 a cloth, one \ r i ~ l i  its head off, the defendant denying the 
sale, and then admitting i t  in the same conversation, constitutes some 
evidence pertinent to the issue, 2nd was properly left to the jury. 
State v. IVl~ile, 462. 

2. W h e n  n combination of facts and circumstances reveal tlie dignity of 
evidence, stated by MERRIMOA, J . ,  and the duty of the corirt in such 
case pointed out. I b .  

3. T h e  charge of tlie court below upon recent possession approved. I b .  

4. A n  indictment against a tenant for the larceny of crops raised by Ilirn,, 
which lays the property i n  tlie landlord and tenant as their joint and 
nndivided property, cannot be sustained. Stute v. McCoy, 466. 

3. A general owner. of goods may be indicted for stealing the  sarne from 
the special owner or  bailee, but in soch case t l ~ e  indictment must lay 
tlie property in  the special owner. I b .  

6. T h e  evidence in this case was snfficient to warrant the ju ry  in finding 
a verdict of guilty. Slate v. F~eemun, 469. 

7. Indictment charged the  larceny of " thir ty  dollars in  money," and the. 
proof was that defendant stole ' I  three ten dollar bills"; Held, no 
variance. THE CODE, $1100. I b .  

S. Where,  in such case, the court, in reference to the ten dollar bill found 
in defendant's possession recently after the theft, cliarged the  jnry 
tha t  if they were satisfied i t  was one of tlie bills stolen, its possession 
by the  clefendant (although no presumption agaiost him) was a fact 
mhic l~  they might consider with the o t l~er  testimony in the case; and 
if they found i t  was not a part of the  money stolen, they should djs- 
iniss that  fact from their consideration in passing on the other testi- 
n ~ o n y  ; Held, that  tbe charge is as favorable to the defendant as h e  
had n riglit to expect, and his exception thereto is groundless. Ib.. 

9. On  tlinl of an indictment for the larceny of cotton and receiving the  
same, Imomiilg i t  to h:~ve been stolen, the jriry found the defendant 
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"guilty of receiving stolen cotton"; Held, that the verdict is defec- 
tive, in that  it is not responsive to the charge in the indictmen&, and 
a aenire de noao rnnst therefore be awarded. State v. Whitalzer, 472. 

10. I t  is the duty of the court to look after the form and substance of a 
verdict, and, if i t  be informal, to direct the jury to reconsider it. Ib. 

11. The  bare removal from the place where goods are found by the  thief 
(here, wheat from one garner into the defendant's adjoining garner 
a t  a mill) is a sufficient asportntion to constitute larceny; and a sev- 
erance from the constructive possession of the owner is also sufficient. 
State v. Crciige, 475. 

12. A motion in arrest of judgment cannot be grounded upon a variance 
between allegation and proof; i t  lies only for defects in the indict- 
ment. I b .  

13. A new trial will not be granted by this court for a variance 
between the allegation and the proof, where no exception is taken in 
the court below. The  presunlption is, that every fact necessary to 
snstain the verdict \\-as proved on the trial. I b .  

See Embezzlement, 511. 

L E A V E  T O  A M E N D  PLEADINGS, 241. 

L E G I S L B T I V E  E X T E S S I O S ,  of time to pay tas, does not release surety 
on sheriff's bond, 44 (3). 

LESSOR A N D  LESSEE:  

1. Where  a lease for ninety-nine years was executed, by which :I tract of 
land was conveyed for mining purposes, the lessor covenanting that  
the lessee may enter upon the land and erect the inachinery, &c., 
necessary to carry on mining operations, and that, if the sanie shall 
become unprofitable, h e  or his heirs might surrender the lease at  any 
time ; and the lessee covenanting to pay the lessor the one-tenth part 
of the gold or other metals procured upon the land ; Held, there is  
an implied covenant on the part of the lessee that he will work thc 
mine in a reasonable manner, and his failure to do so for a consider- 
able period is s breach of such covenant, and worlrs s forfeiture of 
the lease. Conrad v. Illorehead, 31. 

2. Express and implied covenants in a deed discussed by MERRIMOX, J. 
Ibid.  

See also pages, 145, 220 (2), 351 (1). 

L I B E L  : 

1. The  matter set out in the indictment in this case is libellous, and i n  
order to the justification of the defendant, he niost show that the 
entire charge imputed to the prosecutor is true. Stale v. Lyon, 568. 
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2. Proof of the general bad character of an officer in rttller matters of 
wllieh h e  had taken cognizance, will not be received to establish the 
truth of a libellons charge in  reference to a particular matter. Ib .  

LIEN OF JUDGMENT,  64 (2). 

LIFE ESTATE, reservation of, in deed, 220. 

LTQUOE SELLIRG : 

Indictment for selling liqnor : Witness testified that  he applied to defen- 
dant for liquor ; defendant said he could not get it nnless lie had a 
bottle ; witness got a bottle and gave i t  to defendant, together with a 
small sun1 of money; defendant went off, and in  a sllort while 
returned wit11 a bottle of whiskey, and snid h e  charged witness a 
srnall slim for getting it, which was paid ; Held, error in  the court to 
charge the jnry that, if they believed the evidence, the defendant v a s  
gnilty, withont further telling them to consider the  bona JSdes of the 
transaction-the purchase by defendant ns agent of the witness. Slate 
v. Tuylor, 577. 

LIQUOR SELLIXG : 

Granting c:f license discretionary, 171 

Town ordinmce prohibiting, 574 

LOCAL I'RILJIJDICE, i n  removal of causes, 68 (2). 

LOTTERY : 

The defendant sold to rnstonierb small Loses of candy, of trifling value, 
for tile chance o r  opporrr~nity of designating one of certain pictures, 
conveniently arranged in his place of business, behind some of which 
were small sunls of money, and behind others a card on which ~ v a s  
the letter "C," the purchaser getting either the money or the card, 
accordingly as lie may select; but if h e  got a card, he became enti- 
tled to another bnx of candy ; He@ to constitute a lottery, and to be 
in violation of the statute. TIIF: CODE, g1047. State v. Lumsden, 572. 

MALICE, want of, no defence in  action for damages for nnlarvf'ul arrest, 287. 

MAILICIOTiS I\IISCHIIW, ill will  ingredient of, 544 (2). 

A nzanda~nu.~ will not lie to induct one into office, during the pendencp 
of an appeal in quo toarmnto between the same partiej. Tlic jodg- 
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merit of the court below in favor of the plaintiff' is snspended by the 
appeal and the title to the office andetermined. Hannon v. Cornmi* 
sioners, 123. 

MANDAMUS : 

Otlicers cannot be reinstated by, where there is adverse claimant, 126 (3), 
133. 

Will not be graotecl to compel judge to certify case, when, 29 (2). 

MARRIED WOMEN : 

A titarried woman is not incapable of making a contract in respect to her 
separate property; she may recover and hold it and the income 
derived from it to Iter own ~ise. State v. l i m i e r ,  517 ; actiou against, 
225 (2) .  

MASTER AB'D SERVART : 

Action for seduction arises out of relation of, 36.5. 

Embezzlement by servant, 511. 

Indictment for leaving service, 553. 

MEASURE O F  DAMAGES, 89. 

MESSAGES, telegraptlic, 334. 

MILL, punishment for burning, 507. 

MIKISTERIA L ACTS, 74. 

MINING OPEIZATIOSS, lease of land for, 31. 

MISTAKE : 

In settlement, corrected, 95 (2) .  

In tele,nraphic message, 334. 

Corrected in equity, when, 205 (2), 200 (2). 

MONEY, larceny of, 469. 

MORTGAGE : 

1. Where A and B, joint vendors of land, take a mortgage and notes to 
secure the price, payable to each according to their respective shares; 



INDEX. 

Held, that a payment to A, who is also agent of B, discharges propor- 
tionately the debt to each, and a subsequent assignee of B cannot 
have an application of said payment wholly to A's interest. E l y  v. 
Bush, 358. 

2. Where, in such case, there has been a verbal agreement between the 
vendors and an assignee of the vendee to reduce the debt and change 
or release the respective liabilities of the parties, wllich agreement 
was only in part carried out; Held, in an action to enforce the mort- 
gage and collect the unpaid residue of the reduced debt, if there are 
valid subsisting judgments for the unpaid mortgage debt and the  
vendee does not deny the liability, the assignee of B cannot insist 
upon the statute of presumption of payment from lapse of time as to 
the original debt, nor upon a bar by the act of limitations (C. C. P., 
231), as to the reduced debt assumed by the assignee of the vendee. 
Ibid. 

3. Evidence as to whether the mortgage debt has been paid is inmate- 
rial, in an action by the mortgagee against the vendee of the mort- 
gagor, for the conversion of the personal properly conveyed in the 
deed. Bynum v. Millel., 393. 

4. -4 mortgagor conveys a stock of goods on hand and any other goods he  
may bay to replenish the stock, with power of sale if the debt is not 
  aid by a certain time ; Held, that by accepting the deed, the mort- 
gagee assented to its provisions-to the mortgagor's continuing the 
business with the right to sell and replenish the stock, and consti- 
tuting him an agent for that purpose. Ib. 

MOTION 1N T H E  CAUSE, 44 (l), 283 (2) .  

MOTION I N  ARREST, 475 (2), 531. 

MUNICIPAL BODY, power to remove officer, 125. 

MUNICIPAL ORDINANCES, 574. 

MURDER-See homicide. 

XECESSARY EXPENSES O F  COUNTY, 154, 346 (3). 

NEGLIGENCE : 

1. Where a railroad company permits dry grass or leaves. or other com- 
bustible rubbish to remain near its track, and the same take fire from 
ignited sparks emitted from one of its locomotives which had no 
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spark-arrester, and the fire is thereby cornmunicated to tlie plaintiff's 
ridjoining land, destroying timber, &c. ; Held, that the injury resulted 
from the negligence of the defeudant company. dycock v. Rail- 
road, 321. 

'3. The negligence is presu~ned fro111 ille facts proved in this case, and the 
burden is upon the defend:uit to show that the 1ocomotive.was pro- 
vided with the usual and proper appliances to avoid injury from the 
escape of burning sparks, and that there was no fault on the part of 
those managing the train. I b .  

3. I n  such a case, no contributory negligence can be imputed to the plain- 
tiff, the injnry being done to land and "the same condition of things" 
esisting. Ib .  

4. I t  vas negligence to permit the inflanirnable material in which the fire 
begun to remain so near the company's track and liable to ignite 
from emitted sparks. Ib .  

5. The defendnnt company is liable for the consequences of mismanage- 
ment of a train in charge of tlie en~ployees of another company using 
its t ~ a c k  with defendant's Irnomledge and consent. Ib. 

6. The suggestion that the complaint does not disclose a cause of nctioit, 
in that i t  does not negative concurring negligence in the plaintiff; 
has no force; the injury is to land, and no agency of the plaintiff 
could h a r e  averted it. Ib .  

7 .  Remarks of the court in Owens r. Elailroad, 88 N .  C., 502: to the effect 
that the defendant must show concurring negligence in the plaintiff, 
approved. Ih. 

N E G L I G E N C E  : 

Of railroads and other common carrier?, 311. 

Cornplaint charging, 321, 331. 

Of telegraph company, 334. 

XEGOTIAHLE I S S T R U N E K T S  : 

1. One who signs a note or  bond cannot avoid his liability by shoaing 
that he wa* induced to execnte the same by the fraud of his co- 
obligor, in which the obligee did not participate. Vuss v. Riddiek, 6. 

2, Parties who subscribe their names as obligors to a bond a re  bound by 
its stipulations, whether their names are inserted i n  the body of the 
instrument or not. Howell v. Pa~sons,  230. 

3. And a deed is also binding on the parties who execnte it,  although 
when drawn i t  appeared that secured creditors should sign it. 1Moore 

v.  Hinncmt, 4.55 (1). 



NEW T R I A L :  

When jndge goes ont of office, 185. 

Not allowed in justice's cocrt except nnder certain circnmstances, ?01. 

For defective verdict, 472, 480. 

Kot granted for variance, 475. 

\\'hen allowed at  discretiol~ of court, 4S2 (S). 

When, for absence of accused, 539. 

NEXT I ~ R I E K D .  249 (4). 

XON OBSTAKTE VEREDICTO, 215 

NOSSUIT,  action after judgment of, 213 ( 6 ) .  

N O T E S  AXD HOKDS-See A-egotiable Pnstrnmeiits. 

NOTICE : 

To quit, 145 (2). 

Of action, 248 (2, 3). 

Of frand, 264 (2, 3 ) .  

OATH,  forni of administering, 539. 

O F F I C E  A N D  O F F I C E R :  

1. T h e  plaintiff was elected a n  nlclelil~an of the city of Baleigh, and 
excluded by a resolution of the defend:mt board from acting ns a m e n -  
her thereof, and his se,?t declared vacant, upon the ground that  he 
held "an office or place of trnst or profit" nnder the United States 
government, at  the time of his election as alderman, and was there- 
fore ineligible under the constitution; Held,  that the action of the 
defendants was not warranted by law. Eilison r. Ruleigh, 125. 

2 A municipal body cannot deprive one of its members of his place for 
causes affecting his ineligibility that existed at tile time of his elec- 
tion. 1 6 .  

3. But where, in sucli case, one is renloved, and his successor clected and 
inducted into office under a power given to fill racnncies, such suc- 
cessor holds under color of competent authority, and is a de jaclo 
officer: and the plaintiff being the adverse claimant, cannot be rein- 
stated by mandamus against the defendants, but must resort to quo 
warranto. Ib. 

4. What  is an office or place within the meaning of the constitution, and 
how far the conrt can go in restraining one improperly removed from 
office, but who may be ineligible to hold i t  (?). I b .  
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-5. An "office or place of trust or profit" must involvc the exercise of 
fnnctions affecting tile pnblic, in order to render the incumbent ineli- 
gible to Imld a similar office or place. Under the  facts of this case 
the plaintia' is not ineligible. Doyle v. Raleigh, 133. 

6. This case differs from the preceding, in  the  fact that, after passing the 
resolution excluding the plaintify and declaring his seat vacant, the 
defendants elected no successor to fill the vacancy; and i t  was held, 
here, that ~nnnduinzis is the proper remedy for his restoration to ofice. 
Ibid. 

7. T h e  official character of one may be proved by parol in an issue 
between other parties. I t  is necessary to sllow the record of his 
appointment only in proceedings where the officer undertakes to 
justify his own conduct. Stute v. Lyoiz, 568. 

8. Residence entitling one to hold office, 115. 

O F F I C I A L  GOSDS, action on, I~arrecl in six years, 95 (1). 

O F F I C I A L  CHARACTER, proof of, 568 (2). 

ORDINBSCES O F  CITY, 574 

P A E E W T  A M )  C H I L D :  

Relation of will not sustain action for seduction, 36-5. 

Deed between, 373, 377. 

P A R O L  PROOF, of identity of property conveyed, 351. 

P A R T I E S  : 

1. I n  an action by the plaintiff upon the defendant's bond to recover 
pnrcllase nloney of land, a third person claiming title to the land 
adrerse to the plaintiff is not a proper or necessary party. THE 
CODE, 28181, 189, construed by MERRINON, J. 31cD0nuldv. i?iowis,99. 

2. Proper party to sue on corlnty treasurer's bond is the comrx~issioners, 
not the snccessor treasurer, .55 (1). 

P A R T I T I O N  : 

Petition for, what to contain, 151. 

Proceeding in, 283. 

Upon settlenient of a partnership, tile liabilities of the  members grom- 
ing out of the joint bnsiness were disposed of, leaving the plaintiff as 



his separate property an unpaid claim doe the firm; Held, that sncll 
claim no longer constitutes an item in  the partnersliip account, and 
that tlie plaintiff is entitled to his action to recover the same. (This 
controversy grew out of relations existing between a creditor and 
a debtor firm, the defendant being a member of both ; the character 
of the debt in such case stated). Scott r. G r e e i ~ ,  27s. 

P E N D I N G  ACTIOS, 224. 

PLACE OF TRUST 01% PROFIT, 123, I%, 133. 

I .  An answer denying "the truth of the nvernlents contained In the first, 
becond, third, fourth, fifth nnd sixth paragraphs of the cornplaint" 
(being the nun1)3er contained in the coniplaint), is a specific denial of 
each allegation, and a sufficient compliance with T m  CODE, 2243. 
B r o w n  v. Cooper, 237. 

2. The plaintiff is not a competent witness i n  an action upon a bond exe- 
cuted prior to August Ist, 1868, except where tlie defendant relies 
npon the plea of payment in fact o r  upon a counterclaim, and intro- 
duces himself as :L witness to establish srlcli plea. Act of 1583, ch. 
310, construed by ASHE, J. Ib. 

3. This construction embraces a counterclaim, which is in the natnre of a 
cross-action, when the plaintiff relies upon payment in fact. Ib. 

4. Where leave is given a defendant to put in an amended answer, pro- 
vided no matter be set up therein which will affect orders previoosly 
made in the cause, such amended answer will be stricken out if i t  is 
incompatible with tlie terms upon which the leave was granted. 
Cmmp v. Thmnas, 241. 

5. The motion to strike out the answer was rnnde in apt time u ~ ~ d e r  the 
facts of this case. I b .  

PLEADIIUQ : 

Where connterclnim is set u11, 205. 

Overruling demurrer when judgment not final, 249 (5). 

I n  reference to concnrring negligence, 321 (9), 331 (2). 

Fidly administered, 416. 

POLLING JURY, 544 (5. 6) .  

POSSI KILITIES, when assignal)le, is. 
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P O W E R ,  execution of, 451. 

PRACTICE : 

1. Where no case is settled on appeal and no errors are assigned i n  tlie 
record, tlie judgment of the court will be afiirmed. X e a l  v. M u t e ,  
171. 

2. WIiere the transcript of the record fails to set forth facts necessary for 
the determination of the case on appeal, it  will be remanded, to the 
end thal  the same may be supplied or found by the conrt below, as 
the nature of the cause may require. THE CODE, $965. Bank v. 
Blossom, 341. 

3. This court will not pass upon exceptiou to the charge of a judge, in 
the absence of a statement of the evidence to m l ~ i c l ~  it applies, and 
in  such case a writ of c e ~ t i o m r i  will be granted to srrpply the same. 
State v. Kenmdy, 589. 

PRACTICE : 

I n  r e h e n c e  cases. 52, 410. 

I n  attachment, 62. 

I n  justice's court, appeal, 201. 

I n  framing issues, 209 (3). 

I n  partition, 283. 

I n  making preliminary statement to jury of what party expects to prove, 
543. 

P R E L I M I N A R Y  S T A T E M E S T ,  to jury, 543. 

P R E S E X C E  OF ACCUSED D U R l N G  TRIAL,  530,544 (6) .  

P R I N C I P A L  A K D  AGEKT,  159 (4-6). 

PROBATE OF WILL, 428, 433. 

PROCESS : 

Civil, cannot Ire served by special deputy, 565 (3). 

Summons, to bring corporations into court, in both civil and criminal 
actions, 584. 
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PROSECUTION. costs of-See costs. 

PUSISHMENT,  for buruing mill, 507. 

PURCHASER : 

Title of, under execution sale, 10 (2). 

At sale for taxes, 215 (2). 

Of goods, title of, 225 (3). 

QUANTUM MERUIT, 89. 

RAILROAD TAX C14SES : 

1. A statute imposing a tax upon the gross receipts of some railroad corn- 
panies and upon the capital stock of others, is unconstitutional, as 
not levying taxes by a uniform rule. Wor th  v. Railroad, 291. 

2. A charter vhich'declares that the property of a railroad company and 
the shares therein shall be exempt from any public charge or tax 
whatever," exempts tlre company from all taxation, whether upon 
gross receipts or capital stock, for such charter is a contract and pro- 
tected by the federal constitution. I b .  

3. The charter of the defendant company exempts its property from any 
charge or tax whatever, and a franchise is property. W w t h  v. Rail- 
road, 301. 

4. A tax imposed directly by the legislature upon a corporation, or its 
gross receipts, or the cash value of the shares of its capital stock, or 
upon each mile of its road at a certain sum per mile, and not assessed 
by assessors, is a franchise or privilege tax. I b .  

5. The franchise, capital stock, property consisting in land and machinery, 
$c., shares of capital stock, and profits arising from the business of a 
corporation, are each the subject of distinct taxation. 1 6 .  

6. Where the charter vests the corporate property in the stockholders, 
and exempts it from taxation, the individual stock is also exempt. I b .  

7. Under article five, section three of the constitution, the same rule of 
uniformity applies to the taxing of "trades, professions, franchises 
and incomes," as to the other species of property therein named ; and 
there must also be uniformity in the mode of assessment. I b .  

8. .I tax upon any occupation most reach all who follow it-all of a claes, 
either of persons or things. 1 6 .  
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9. The act of 1881, ch. 116, class 11, 22, repealing all exemptions of taxa- 
tion contained in acts of incorporation granted before or  since July, 
1868, noticed, and its effect considered. Ib. 

R A I L R O A D S :  

Liability of, as common carriers, 311. 

Kegligence of, when fire occurs from sparks, 321 (4). 

Suit against, suflicient to designate by corporate name, 331. 

Stipulation for exeniption from liability, 334 (3). 

Snmmons against, in civil and criminal actions, 584. 

RAPE: 

On trial of an indictment for an assault with intent to commit rape, evi- 
dence that the prosecutrix, while going alone to the house of an 
acqnaintance, in the night time, was pursued by the defendant, who 
seized her around the neck with both hands and threw her down and 
put his hand over her mouth to p r e ~ e n t  her  from making outcry, was 
held to have been properly left to the jury upon the question of 
intent, and warranted a verdict of guilty; Held further, that evidence 
of what the prosecutrix told a witness, into whose house she sought 
refuge, in regard to the assault upon her, was admissible in corrobo- 
ration of the testimony of the prosecutrix. State v. Mitchell, 521. 

R E C E I V E R S  : 

1. h receiver will not be appointed pendente lite, upon a mere allegation 
that the party has reason to believe the property in dispute will be 
wasted or destroyed. The  application in such case must state the 
grounds of apprehension, and the judge determines the reasona- 
bleness thereof upon the facts fonnd by him. Hunna v. Hannn, 68. 

2. Where a receiver is alleged to have committed a breach of trust, the 
party complaining must first obtain a rule requiring him to render an 
acconnt, and, if default be fonnd, apply to the court for leave to rue 
his bond. I n  this case, the refusal of the motion for judgment upou 
the bond was proper. Attiiwon v. Smith, '72. 

R E C E N T  POSSESSIOK, 463 (3), 469. 

R E C I T A L  I N  DEED, evidence of execution sale, 402 (4, 6j. 

RECORD, when transcript defective, case will be remanded, 341. 

R E C O R D A R I  : 

Upon petition for the writ of recordari a notice was served upon the 
adverse party to show cause, &c., and he appeared with affidavits in 
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opposition to the granting the w i t  ; Held, error in the judge to refuse 
to entertain the affidavits. The practice in applications for writs of 
recordari and certiorari touched upon by S,MTTR, C. J. Wmm- v. Mirr- 
L g  Go., 198. 

R E F E R E S C E  AND REFEREES : 

1. The report of the commissioners appointed in parsmnw of the act of 
1879, ell. 149, assessing persons fur benefits accruing to their lands 
from the operations of the plaintiff' canal rompany, should have been 
confirmed by the conrt, as to those defendnnts wl~o did not object; 
but as to those who did, the conrt should have proceeded to try the 
issues involved in the controversy. Thecase is not presented in such 
manner as to enable this cwr t  to pass upon the merits. Canal Co. v. 
Me Keilhun, 22. 

2. Where the report of a referee in the statement of an acconnt does not 
conform to the order of referenee, the court will set i t  aside with 
instructions to observe strictly, in restating the account, the method 
pointed out in the order of the coort. Bui-k~ v. Turnn; 246. 

3. The muvt will not set aside a report and order a re-reference upon the 
ground of informality, where the report fnrnislles the information 
required. Gulley v. Maey, 343. 

4. I n  a ease like this, the eoort is vested with discretion in the matter oE 
allowing costs, nnder THE CODE, $527 : each party is ordered to pay 
his own, and each to pay one-half of the allowance to the referee. 
Ibid. 

5.  A reference to take an  account is irregular where a defeuce i s  set up to 
the entire action, and the allegations of fact, if found to  be true, 
would defeat the plaintiff's recovery, and in such case the court 
should direct the issues to be tried; but otherwise, where the defence 
relied on is no obstacle to the recovery. 2Iumble v. Mebune, 410. 

6. No appeal from order recommitting report, 186, 188. 

7. Under THE CODE and to arbitrators, distinction, 273. 

R E N A I N D E R S :  

Contingent remainders, execntory devises, and other possibilities coupled 
with an interest, are assignable. Bodenhamer v. Welch, 78. 

REMANDING CAUSE FON FACTS, 341. 

REMOVAL OF CAUSE TO FEDERAL COURT: 

1. To entitle a party to the removal of a cause to the federal conrt, under 
the act of congress of 1875, there most exist in the suit a separate 
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and distinct canse of action, in respect to which all the necessary 
parties on one side are citizens of different states from those on the 
other. O'Kelly v. R a l m a d ,  58. 

2. The act authorizing such ren~oval has no application to cases of mere 
local pwjudice-approving Fitzpuld v. A21,mn, 62 S. C ,  492. Ib. 

REMOVAL OF CROP: 

Renledy for, 140. 

Indictment for, 506. 

REMOVIKG FEKCE, itdictalent for, 551. 

BESCINDIKG COXTRACT, 89. 

RESERVATION OF LIFE ESTATE. 220. 

RESIDENCE, 115. 

RETAILING LIQUOR: 

Granting license discretionary, 171. 

Town ordinance forbidding, 5 i4 .  

Evidence on  trial of indictment for, 577. 

REVENUE, collection of, 44. 

REVERSIOSbRY INTEREST, sale of, 396 (3) .  

RIGHTS ACQUIRED UNDER JUDGMEKT, 248 (2). 

SE.4L TO STATE GRAXT, 321 (2) .  

SECTION 138-THE CODE, 2274-See pages 39, 581 (3 ) .  

SECTION 343-THE C ~ D E ,  &59O--See pages 159, 369. 

SEDUCTION : 

In  an action by a stepfather to recover damages for the seduction of his 
stepdaughter, a recovery cannot be I d  unless the plaintiff had, at 

the time, the control of her services. Such action arises by the fiction 
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of the law from the relation of master and servant, and not from that 
of parent and child; Therefore, it  was error in the court to refuse to 
charge that, if the jury should find she was seduced by the defendant 
while she was away from the house of the plaintiff' and not in his 
service, but  in the employ of a third person, the plaintiff cannot re- 
cover. Kinney v. Laughenour, 365. 

SEPARATION OF JURY, 533 (3). 

SEPARATION OF WITSESSES. 42. 

SERVANT LEAVING EMPLOYEE. 553. 

SETTING ASIDE JUDGMENT, 87. 

SHERIFF : 

Summary judgment against, 44. 

Liability of, for failure to apply proceeds, 64 (I). 

Deed of, 215 (2), 403 (4-6). 

SIGKING OF JUDGMEXT NOT XECESSARY, 273 123. 

SILENCE, when party affected by, 83 (3), 527. 

SON FIGHTING IN DEFENCE OF FATHER, 482 (5). 

SPECIAL VERDICT : 

When court haa power to direct, 159 (3). 

Intent must be found, 480, 551. 

SPECIFIC PERFORMANCE OF COKTRACT, 354. 

STATUTE OF FRAUDS, 233 (1). 

STATLTE OF PRESChlPTIOKS AXD LIRIITATIONS : 

1 .  Where an insolvent debtor executed a deed in trust conveying land to 
secure a creditor, and in an action to prevent the sale of the land the 
issue was whether the debt had been paid, i t  was held competent for 
the debtor to show the value of the land conveyed, to sustain the 
statutory presumption of payment. Wiley v. Lineberry, 15. 
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2. Whatever effect the insolvency may have upon other creditors, it  can- 
not avail the creditor in this case who has a security for the debt, for 
as to him the debtor is not insolvent. I b .  

3. The  statute allowing actions to be brought within a year after judgment 
of nonsuit is intended to extend the period of limitation, not to 
abridge it. Keener v. Goodson, 273. 

4. Where, in a suit on a guardian bond, one of the plaintiffs, a feme 
covert, arrived at full age in 1865, married in 1867, and commenced 
the snit in 1876 ; Held, that the statute did not bar her right to 
recover. The interval of two years between the termination of disa- 
bility of infancy and the commencement of that of coverture, is 
bridged over by the act sospending the operation of the statute from 
May, 1865, to January, 1870. Davis v. Perry, 420. 

6. T h e  statute of lin~itations barring actions for relief on the ground of 
fraud after three years from the discovery of the *facts constituting 
frand, prior to the amendatory act of 1879, ch. 251, does not apply to 
a case where no fraud, but only a mistake, is alleged. Mask v. Til- 
ler, 423. 

6. The  enforcement of an equity will never be denied, on the ground of 
lapse of time, where the party seeking it has been in continuous pos- 
session of the estate to which the equity is an incident. I b .  

7 .  T h e  court will lend its aid in  every such case, except where, by laches, 
the party has abandoned his right and acquiesced in its enjoyment by 
another In a manner inconsistent with his own claim. I b .  

S T A T U T E  OF LIMITBTIOX'S : 

Against official bonds, 95 (1). 

Where an agency is terminated, 159 (5). 

I n  mortgage transactions, 359 (2) 

I n  guardian matters, 410 (4). 

I n  executors and administrators, 416. 

SUBLETTING,  does not affect landlord's lien for rent, 137 (3) .  

S U M M A R Y  E J E C T M E K T ,  145. 

S U M M A R Y  JUDGMENT, against delinqaent sheriff, 44. 

SUNXONS, proper process in criminal action against a corporation, 584. 
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S U P E R I O R  COURT : 

Power of, over interlocutory orders, 159. 

Jurisdiction in cases of assault, 587. 

S U P R E M E  COURT : 

Jurisdiction over issues and questions of fact, 407. 

Will not pass on question of law in  absence of facts relating to same, 589. 

S U R E T Y  : 

On  sheriff"^ bond, not relieved by legislative extension of time for sheriff 
to settle state tax, 44. 

Surety and principal, 410 (5).  

SURVIVORSHIP,  220. 

TALES-JURORS, challenging, 482 (6). 

TAXATION : 

1. A motion in the cause is the proper remedy to impeach a snrntnary 
judgment rendered in pursuance of the revenue act, by the clerk of 
Wake superior cor~rt, upon the bond of a delinquent sheriff. Worth 
v. cox, 44. 

2. The act of assernbly authorizing tbe summary method of obtaining 
jndgn~ent  against a sheriff who is delinquent in settling state taxes, 
is constitutionnl, and the settled law of this slate. Ib .  

3. A legislative extension of the time within which x sheriff may settle 
state taxes does not exonerate the sureties opon his bond. I b .  

4. The collection of the revenues is under the controlling power of the 
legislature, and sheriffs and their bondsmen are affected with notice 
thereof and subject to its exercise. I t  enters into and becomes a 
part of their contract with the state, and is as binding as any express 
condition of the bond. I b .  

5.  Taxation for necessary expenses of county, 154, 346 (3). 

6. Taxation of railroad companies and other corporations, 291, 301. 

T A X  T I T L E ,  deed of sheriff, 215 (2). 

T E L E G R A P H  COMPANIES : 

1. A stipulation contained in a form used by a telegraph company in  its 
business operations, to the effect that i t  will not be responsible for 
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mistakes in transrnitt~ng unrepeated meisages, is a reasonable one. 
Lassiter v. Telegrcipph, 334. 

2. The plaintiff's cotton factor sent to plaintiff the following unrepeated 
message: " Can get ten and three-eighths for your cotton-answer"; 
and that delivered to plaintiff contained the word "fourths" instead 
of eighths;" and thereupon the plaintiff at  once directed a sale of 
the cotton; Held, in an action for damages for loss alleged to have 
heen sustained by reason of the mistake, ?hat the plaintiff'is not enti- 
tled to recover. I b .  

3. I n  s11c11 case, the exemption from liability does not extend to cases 
where there is gross negligence on the part of the company or its 
employees. I b .  

(Mr. Justice ASHE dissenting). 

T E N A N T S  I N  COMJION : 

1. An action of claim and delivery by one tenant in common against 
another to recover possession of personal property cannot be main- 
tained, unless the same has beer] destroyed or carried beyond the lim- 
its of the state. Stvauss v. Orauford, 149. 

2. A petition for partition must give a description of the land, and set 
forth that the parties are terants in common and in possession, in 
order to give the court jurisdiction. Alsb~ook  v. Reid ,  151. 

3. Partition of land was had, report of the commissioners confirmed, and 
final judgment entered ; Held, no error to deny the motion of a com- 
plaining tenant to have the report remanded to the comn~issioners 
for the correction of an alleged mistake in running a dividing line. 
But the appropriate course in such case is for the judge to direct his 
ruling to be certified to the probate court to dismiss the application. 
Thompson v. Shamwell, 2%. 

4. This cauqe being ended, the remedy (if any, after an acquiescence of 
seven years) is not by motion, but by a n e v  action commenced by 
summons. I b .  

3. One of several tenants in common may sue in ejectment and claim the 
entire estate, and, upon a recovery, will have judgment for such share 
in common as he  show^ himself entitled to. But here there are no  
facts to support the instruction asked by defendant in reference to tho 
alleged tenancy in common. Ooercash v. Kitchie, 384. 

T I T L E  BOND, 2(i4. 

T I T L E  OF PURCHASER, 225 (3). 
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TOWNS AND CITIES: 

1. Town ordinances must be subordinate to and harmonize with the gen- 
eral law of the state, unless special powers are conferred upon the 
town by its charter. Stale v. Brittain, 574. 

2. Therefore, in the absence of special aut l~ori ty over the subject, it was 
held, that an ordinance prohibiting the sale of liquor within the cor- 
porate limits of a town is void, as the general law allows retailing 
upon obtaining license. I b .  

3. Qucere, whether the legislatnre can authorize a town to make an offence 
against the state a separate offence against the town. I b .  See also 
pages, 125, 126. 

TRANSCRIPT, defective, case remanded, 341. 

T R E A S U R E R  OF COUNTY : 

Commissions of, 55 (2). 

Settlement with, 95 (2, 3). 

T R I A L  : 

1. The  separation of witnesses by sending them from the court-room is 
not a matter of right. And even where such order is made, and one 
who remained and heard the other witnesses is permitted to testify, 
i t  was held that the granting a new trial is a matter of discretion in 
the presiding judge, and not reviewable. Purnell v. Purnell, 42. 

2. Only such issues as arise upon the pleadings should be submitted to 
the jury, and it is the duty of the court to determine what they are. 
The  law and practice in reference to pleading and framing issues, 
discussed by NERRIRCOZT, J. ,$filler v. Miller, 209. 

3. The  exception based upon the pending of another action between the 
same parties cannot be entertained under the facts of t h ~ s  case. 
Webster v. Laws, 224. 

4. I t  is discretionary with the presiding judge whether he will recall the 
jury and snbmit instructions which were not presented until the 
charge s a s  finished and the jury had retired to consider of their 
verdict. Scott v. Green, 278. 

5. I n  misdemeanors of the lesser grade, the question of new trial on 
account of the separation of the jnry, is a matter of discretion with 
the presiding judge. State v. Barber, 523. 

6. I t  is the duty of the judge, upon finding the fact that a juror fraodu- 
lently procured hi~nself to be put on the jury, for the purpose of 
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acquitting the prisoner in a trial for murder, to withdrarv a juror 
and direct a n3istri:tl to he entered, State v. Bell, 81 N. C., ,591 ; and 
this, whether the prisoner be connected with or  cognizant of the 
fraud or not. I n  such case, there is no jeopardy, and the order 
remanding the priwner for trial before another jury was proper. 
State v. Wushington, 533. 

7.  Heldfur ther ,  that even though no formal nlotiou is made for the pris- 
oner's discharge in the court below and denied, yet this court will, 
on his petition for eerf iorn~i ,  consider his claim for exemption from 
another trial. I b .  

8. T h e  absence of a defendant from the court-room during the argument 
of counsel to the jury, on trial for an indictment for an offence not 
capital, the defendant's counsel being present, does not constitute 
ground for a new trial, unless it he made clearly to appear that the 
defendant wac prejudiced thereby. State v. Paylor, 539, and Stufe  v. 
Sheets, 543-4. 

9. The  law in reference to the right of the accused to be present during 
the trial, in capital cases and in those of a lower grade, reviewed by 
,%SHE, J. I b .  

10. A preliminary statement of what a party expects to prove nlay he 
made to the jnry, in both civil and criminal cases. I t  is a practice 
which has long prevailed in this state. State v. Sheets, 543. 

11. The  absence of defendant from the court-room at the time the court 
rehearsed a part of the evidence to the jnry, on trial of an indict- 
ment for a misdemeanor, the defendant being out on bail and his 
coansel being present and making no object~on, does not constitute 
ground for a new trial, especially where no prejudice resulted to the 
defendant. I b .  

12. A trial by jury in a criminal action cannot be waived by the accused. 
State v. Stewart, 563. 

13. On trial of an indictment for an assault and battery, a jury trial n a i  
waived and the court, by request. found the facts and declared the 
law arising thereon; Held, that such a procedure is not warranted 
by law, and the case will be remanded for trial. 1 6 .  

TRUST AND T R C S T E E S :  

Advice as to administration of, 151 (2). 

I n  agency, 159 (5). 

T R U S T  T O  S E C U R E  CREDITORS, 107. 
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UNDERTAKING ON APPEAL, must be justified by at least one snrety, 
181, 183. 

UNDUE INFLUENCE, 377 (2). 

UNLAWFUL ARREST, damages for, 287. 

VACATION O F  JUDGMEKT. 87. 

VARIANCE, will not support motion in arrest, 475 (2). 

VARIATION O F  COMPASS, evidence of, admissible, 384 (5). 

VENDOR AND VENDEE:  
A purchaser of goods cannot resist a recovery for the price by setting up 

a defect of title in his vendor, and showing a paramount title in a 
third person who does not himself assert his claim. I11 case the pur- 
chaser's possession is disturbed, he has a remedy upon the warranty 
of title, express or implied, in the act of sale and delivery by the 
vendor. Webster v. Laws, 224. See also pages, 225 (2, 3)) 358. 

VERDICT : 

1. The finding of a jury, in an action for damages for an assault, that the 
defendant acted in self-defence, renders the issue as to damages and 
the finding thereon immaterial. Purnell v. Purnell, 42. 

2. The court has the power under THE CODE, $409, to direct a special 
finding upon an issue in an action for an account and settlement of a 
trust fund, and so also in all other cases except where the suit is for 
" money only " or " specific real property.'' Comrnisvioners v. Lash, 
159. 

3. A special verdict must find, as a fact, the intent with which the offence 
charged was committed, in cases where the intent is an ingredient of 
the offence. State v. Bruy,  480. 

4. Where a special verdict is defective, a venire de novo will be awarded. 
Ibid. 

5. Verdicts are presumed to be correct until the contrary is shown. Stale 
v. Lanier, 517. 

VERDICT : 

In larceny, when defective, new trial awarded, 472. 

Presumption in favor of correctness of, 475 (3). 

Impeachment of, and suspicion on, 482 (7, 8). 
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VOTING PLACE, 115. 

W A I V E R  : 
Of justification of appeal bond, 220 (3) .  
Filing complaint, 233 131. 

WARRANTY,  of title to goods and realty, 225 (3). 

W I L L S  : 
1. Where a script has been proved by the executor without citation or 

notice to those interested in the decedent's estate, they are entitled to 
have the probate set aside, and to an order for repropoun&ng the will, 
if applied for within a reasonable time after notice of the former pro- 
bate, to the end that its validity may be inquired into; and nnder the 
present statute, the application need not set forth the grounds upon 
which the script is impeached. Randolph v. Hughes, 428. 

2. The law r elating to the method of procedure is entering a cuveut, and 
the decisions bearing upon the question comrneuted on by SMITH, 
C. J. I b .  

3. ;i icript was offered for probate in the proper court and a ccweat entered, 
and an issue devisuait eel non drawn and the case docketed for trial ; 
the matter was compromised by the parties, and, by agreement, a ver- 
dict finding the script not to be the will of the deceased was recorded ; 
Held, in an action to recover land, the writing cannot be pnt in evi- 
dence as a innniment of title, with an unreversed jndgnient against it 
in the probate court ;  nor can the same be set up and established as 
a will in a collateral proceeding. Osborne v. Leak, 433. 

4. The probate of a will in  the proper conrt is an indispensable prerequi- 
site to its validity as a conveyance of real or personal estate. THE 
CODE, $2174. I b .  

5. Since the passage of this act in the Revised Code, all wills n ~ u s t  be admit- 
ted to probate nnder its directions, without reference to the date of 
the execution of the will or death of the testator; and an exception 
that its retroactive operation impairs r e ~ t e d  rights cannot be sus- 
tained. Ib. 

6. The law, as i t  formerly existed under the Revised Statutes, ch. 122, 29, 
and the establishn~ent of the will in an action to recover possession 
of the devised land, under the English practice, discussed by SMITH, 
C. J. I b .  

7 .  The testator devised land and bequeathed personal property to his wife, 
"if she remains a widow, and if she marries she is only to have a 
child's part"; and in a subseqnent clause says: "I do authorize my 
wife with anthority and power that, at her death, to divide this prop- 
erty among our children as she sees proper"; Held, that the widow 
takes a fee-simple estate in the land. The contingent limitation in 
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case of her marriage is referable only to the personal property. 
11IcKrow V. Painter, 437. 

8. Where, upon the face of the writing itself, a donbt arises as to whether 
it was intended to be a will, parol testimony is arlmissible to explain 
the meaning of the supposed testator. T h e  writing offered in this 
case, as operating a revocation of the will of the testator., contains 
none of the elements of a testamentary paper, and hence cannot he 
helped by evidence aliunde. Davis v. King, 441. 

9. The  word "effects" nsed by a teslator in disposing of his estate will 
be construed to include land, where i t  can be collected from other 
parts of the will that such was the tetsator's intention. Puye v. Foust, 
447. 

10. A testator directed his land to be soid at plbl ic  auction, and the 
money arising therefrom to be divided among his children; Held,  
that npon the death of the testator, the legal estate does not vest in 
the executor of the will, but descends to the heir, to be held until the 
power is executed. Beam v. Jennings, 451. 

11. If  the will does not devise the land, but  creates a power to sell it, 
then, upon the execntion of the power, the purchaser is in under the 
will; but in the meantime, the land descends and the estate k in the 
heir. The  power is not the estate, but only an authority over it and 
a i e g d  capacity to convey it. I b .  

12. Advice of court as to cunstrnction, 151 (2). 

WITNESS : 

1. A party to a suit, though in his corporate capacity, is not competent 
to testify as to a transaction with a person deceased. Commission- 
ers v. Lash, 159. 

2. A witness, principal debtor, in  an action by the plaintiff against the 
estate of his deceased surety, is not disabled by THE CODE, 2590 (C. 
C. P., $343), from teitifying for the defendant administrator as to 
what occnrred in a transaction between the plaintiff and the deceased, 
or as to what the deceased swore on a former trial. And the plainti% 
in his testin~ony in reply, is restricted to the transaction to which 
the evidence of the first witness was directed. Kesler v. Mauney, 369. 

3. A witness may he allowed to refresh his memory by reading a paper- 
writing or  having the same read to him. State v. Lywn, 568-9. 

WITNESSES : 

Separation of, 42. 

Competencj of, 237 (2). 

Impeachment of, 523, 531 (3). 

Tn fornication and adultery, 559. 


