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CASES 

i,TERMINED I N  ARC:U& AND ~r 

THE SUPREME COURT 

NORTH CAROLINA, 
AT RALEIGH. 

FEBRUARY TERM, 1883. 

COMMISSIONERS O F  BEAUFORT v. F. J. SATCHWELL and others. 

Appeal. 

T h e  court will not entertain appeals brought up  in a fragmentary manner. 

(Hines v. Hines, 84 N. C., 122, cited and approved). 

CIVIL ACTION tried at Fall Term, 1882, of BEAUFORT Supe- 
rior Conrt, before Gilliarn, J. 

Defendants appealed. 

No couosel for plaintiffs. 
Mr. Geo. H. Brown, Jr., for defendants. 

ASHE, J. This purports to be n civil action brought against 
the defendant and the sureties on his official bond (as sheriff) for 
a breach thereof, in not paying over to the county treasurer cer- 
t,ain taxes alleged to have been collected by him. 

I t  is an anomalous case. The original transcript sent to this 
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court contaii~s nothing hut two surni~lonscs and a case :~g~eet l ,  and 
for aught that appears there t~evcr was any service of the s u ~ n -  
mans upon ally of' the numerous parties; nor was any aclinowl- 
edged by thein; nor that the sunllnollses were ever even in the 
hands of' the sheriff; and a second transcript, illtended to supply 
the deficie~wies of the first, contains only the complaint and an 
order of reference. There is no answer, no :ippearance of the 
defentlants, nor ally report of the referee. 

I n  the case agreed, Hi s  Honor, who Ileartl the case, states: 
"This is a civil :kction brought by plaintiff upon the official 
bond of F. J. Satch~vell, late sheriff of Beaufort county, for 
the balance of taxes due and nn!)aid by him for the yearl1878. 
The o t l w  issues and con~troversia urising in the nzutter mar prob- 
tcbly arranged except this." There are then other issues and con- 
troversies involvtxl in the case, ancl this one is elicited fro111 the 
others and made the sul)ject of the appeal; in other words, a 

part of the case is brought by the appeal to this  cotart, while 
another part remains below. 

T l ~ i s  court has emphatjcally arrnounced that  it will not enter- 
tain appeals brought up i l l  this fragmentary manner. IJines v. 
Wines, 84 N. C., 182. I n  that case the court took occasion to 
say, and the remarks apply as well to this case: 

"The  parties should have goue on reg~ilarly to triai of the 
case upon all the issues raised by the pleadiugs, accordiug to the 
regular practice of the court, and if the court should have erred 
in its judgment or any of its rulings, then to have brought the 
whole case before this court by appeal, that its decision upon the 
questions of law involved and controverted might be finally 
adjudicated!' 

Aside from this objection, the record transnlitted to this court 
is too imperfect. I f  such a proceeding sl1on1~1 receive the sanc- 
tion of the court, all parties woulcl have to do, wvuld be s in~ply  
t,o state their names in adverse position upo~l  the record-A. B. 
v. C. D.-then file with the clerk of the court a statement of the 
facts agreed upon, and demand ju&n~ent. T o  support such a 
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prtweetliug wnald tw giving sanction to a loose~~ess in practice 
that would do violence cveri to the liberal spirit of the Code. 

This appeal canraot I N  cntertaiwd. I t  tunst be dismissed. 
PER CURIAM. Appeal dismissed. 

Z. F. LONG, S!leriff, v. JOHX A.\ McLEAN and nnollirr. 

Awed and Rail. 

The provision of the constitntion (Art. I, 2 16) prohibiting "imprisonment 
for debt, except in cases of fra~id," has no application to actions for tort ; 
i t  is confined to causes of action arising ez eontrnetu. 

(Moore v. Green, 73 N. C., 394, cited and approved). 

MOTION to vacate an order of arrest heard at  Fall Term, 
1881, of RICHMOND Superior Court, before Graaes, J. 

The action is brought against the defendants, McLean & 
Leach, partners in trade, and the plaintiff alleges that certain 
executions were delivered to hirn, as sheriff, which be levied 
upon several hundred pounds of seed cotton, as the property of 
the judgment debtor, ancl took the same into his possession; that 
after the levy, the defendants wrongfully ant1 u~~lawful ly  took a 
portion of said cotto11 and cwnverted it to their use, and that he 
believes the defenclal~ts have disposed of the same, whereby he 
has sustained a loss of four hundred dollars. 

These are the Pacts set out in the plaintiff's affidavit, and upon 
which the order of arrest was made. The motion to vacate the 
order being refused, the defendant appealed. 

Mesws. J. D. Shaw and McNeiU & Mcnieill, for plaintiff. 
Messrs. Burwell, Wnlher & Tillett a t ~ d  Rowland & McLeun, for 

defend ant. 
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RCTFFIC, J. T h r  summons ill t l ~ i s  rase was served upon the 
tlrfkndant, Leach, alone. The a c d n n  is for the R ~ongfu l  con- 
version of pelsoual prolwty.  A4ccon~j)anping the summons mas 
an order of arrett, under nhich the deftlndant was held to bail. 
At the return term, he moved to vacate the order upou the ground 
that the affidavit, on wl~ich i t  was based, fillled to allege fraud, 
~ J I  the part of the defendant, in taking the g,oocls; and upon his 
n~otion being overruled, lie appealed to this court. 

The fallacy of the defenda~~t ' s  ;~ rgun~en t  i, in snppoiing that 
the provisiot~ of the conztitntioi~, n hich prohibits " imprisournent 
for debt, except in caiei of fraud," has any application to actions 
for tort. I n  Moore v. Gree?~, 73 S. C,, 394, the whole ground 
was gone over and thoroughly discussed, and it was iolemaly 
resolved that the prohibition-and illdeed the provision., of the 
entire section-was intendctl to apply only to cauqez of action 
arising ex contrcrctu. To give it any other conitructiori, it  was 
said, would he to withdraw a awl~oleson~e check on violence ant3 

wrong, and wor~lcl tend to license diwrders and law-bre'iking, 
incompatible with the peace and welfare of society. 

We  can add nothing to n hat  is there said, except to call atten- 
tion to the fact, that similar provisioni in the condtnt ioni  of 
other states have received a like construction. H ~ r r i s  v. Rrid-  
gem, 57 Ga., 407; McCook v. State, 23 Id., 127 ; Lathrop  v. 

Singer, 39 Barb. (3. Y.), 396; People v. Cotten, 1 4  Ill., 414. 

Xo error. Affirmed. 
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P. C. WILSON v. THE LOUIS COOK MANUFACTURING COMPANY. 

Attachment P~oceedings. 

I .  An attachment may be had in snpport of any demand arising ex contractu, 
the amount of which is ascertained or is susceptible of being ascertained by 
some certain standard referable to the contract itself, but otherwise, where 
the claim is for pnrely uncertain damages; Therefore, whcre the plaintiff 
sought to recover compensation for the loss of profits, alleged to have 
resulted from the failure of defendant to furnish certain goods which the 
plaintiff was to sell as his agent; Held, that an attachment would not lie. 

2. A niotion to dissolve an order of attachment may be made before the return 
term of the summons in the action. 

( P ~ i c e  v. Cox, 83 N. C., 261; Palmer v. Bosher, 71 N. C., 291, cited and 
approved). 

MOTION to vacate an order of attachment, made in an action 
pending in MECKLENBURC Superior Court, heard at  Chambers 
on the 31st of January, 1883, before Shipp, J. 

His  Honor vacated the order upon the ground that the a%- 
davit does not state a cause of action authorizing an attachment, 
and the plaintiff appealed. 

Messrs. Burwell & Walker., for plaintiff. 
Messrs. Jones & Johnston, for defendant. 

RUFFIN, J. The aplbeal in this case is takeu from an order 
made at  Chan~bers vacating an attachment hitherto issued by the 
clerk. 

I n  his afidavit, filed in support of his application for the 
attachment, the plaintiff sets forth his demand as having arisen 
"upon a contract which the defendant made with him, to furnish 
him with buggies of defendant's make, of which he was to have 
the exclusive sale in the city of Charlotte," which contract, he 
alleges, the defendant failed to perform and thereby became 
"indebted to him in the sum of one thousancl dollars, as nearly 
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as he can ascertain the sanw." T h r  re:rsoo assigned by tlle 
plaintiff-in which he was swtained by H i s  E-lonor-for v:wat- 
ing the warrant of attacli~nent was, that the action i* I)roiiglit 
for unliquidated dan~ages, too unc2ert:lin in a~nonn t  to be the 
subject of an attachment undcr the prori5ions of swtion 197 of 
the Code. 

The  law as regarcls this matter has been rcwntly and f'ully 
considered in Price v.  Coz, 83 N. C., 261, autl as i t  is ilripos- 
sible to distinguish the two caws in principle, the conclusiou then 
reached must control ns now. The  r a l ~  t o  he detlucetl froni that 
case is, that an attach~nent may be had ill snpport of' any t ler~~and 
arising a~ contrnctu, the amount of which is ascertained or is 
mhceptible of bring ascertained by some stantlard, ~.eferable to 
the contract itself, sufficiently certain to enable the plaintic to 
nver i t  in his afEdarit, or a jury to find it ; hut not so, if the 
action be oue for nnlic~uidntetl damages, in \<hich the contract 
alleged furnishes no rule for ascertnining them, but leaves tlrt 
amount to remaill altogether uncertain until fixed by the jury, 
without any defiuitc rule of law to direct them. 

T h e  plaintiff in this action 5ceks to recover compeusation for 
the loss of such profits, as he conjectures he might have derived 
from selling buggie.i as agent for the defendant, had they been 
furnishcd him according to the terms of the contract. I t  is 
therefore a case of purely uncertain tlan~:tges, with n o  standard 
furnislled hy the contract itself, or fiscd rule of law, for ascer- 
taining then], aud i t  is in~possible to suppose a case farther 
removed frotin the provisions of the statute than i t  is. 

I n  L a w t o n  v. &il, 51 Rarl-1. (S. Y.), 30, cited by counsel, the 
fiacts were that the clefend:tnt contracted to buy sound corn, bnt 
bought indifferent corn for the plaintiff. T h e  stantlard of clam- 
ages was said to he the difference in the quality and market 
values of the two kinds of corn; and .as nothing wai wanting 
but for the jury to ascertain that diil'erence, i t  was held that the 
plaintiff was entitled to have an attachrnent nncler the maxim 
i d  certum est quod certunz reddi potest; and it was so held too, 
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untler son~ewbat sirnilar circun~stances in Carland v. Cunning- 
ham, 37 Penn. St. Rep., 228. But these cases bear no +art of 
analogy to the one before us, aud indeed by referring to the 
opinions of the judges as delivered in them, they will be found 
to be in perfect harmony with the decision in Prioe v. Cox. 

Nor is there any greater force in the suggestion that the niotion 
to dissolve the attachment was prematurely made, or that it could 
only be made after the return of the surnmons, and after the 
defendant had appeared in the action. The very point was con- 
sidered in Palmer v. Bosher, 71 N. C., 291, where it was held 
that the defendant need not wait until the retirn term of the 
court, but might voluntarily appear at  any time and move the 
judge to vacate the attachment-the court remarking upon the 
hardship it might iuflict upon a defendant, whose property had 
beeh seized under an irregular process, if he were compelled to 
postpone, perhaps'for six months, a motion to vacate it. 

We see no error in the judgment of the court below, and the 
same is therefore affirmed, and it must be certified to that court 
that we are of the opinion that the warrant of attachment was 
improperly issued in trhis case and that the same should be 
y uashed. 

No error. Affirmed. 

~ 
I L. J. WALKER v. H. B. WILLIAMS and wife. 

1 Appeal Bond-Surety-Part3 to Suit need not Sign. 

I 

An undertaking that the appellant shall pay all costs that may be awarded 
against him on an appeal from a justice's court, and that if the judgment 
or any part thereof be affirmed, or the appeal dismissed, the appellant shall 
pay the amount.directed to be paid by the judgment, is in compliance with 
the statute, and does not restrict the obligation to pay the judgment (if 
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affirmed) as rendered in the justice's court, but  the signers are bound to 
pay such as may be rendered in  the superior court against the appellant. 
I t  is not necessary, to bind the appellant party to the wit ,  that h e  should 
sign the nndertaking. 

MOTION heard at  Spring Term, 1883, of' &~ECKLEXEURC: 

Superior Court, before MucRae, J. 
This was a motion for jltdgrnent and execution against tllc 

defertdanth upon an appeal b o d .  ?dotion allowed and &fell- 
dants appealed. 

Messrs. Jones R. Johnston, for plaintiff. 
Mr. Plaft D. Walker, for defendant$. 

ASHE, J. The  plaintiff, on January ls t ,  1881, recovered 
judgment before a justice of the peace for the st1111 of ninety- 
nine dollars and some cents, including interest and cocts, when 
the defendants appealed to the s~lperior court and entered into 
an undertaking upon appeal with John W. Miller as surety, 
accord i~~g  to the requirements of Battle's Revisal, ch. 63, $ 63, 
as amended by the act of 1879, ch. 68. 

It appearing from the notice of appeal, filed with the justice, 
that the grounds of the appeal were that the contract, which was 
the subject matter of the action, was not made Ihy the authority 
of S. E. Williams, the feme defendant, nor for her benefit, and 
that she was a married woman, having separate estate, the plain- 
tiff's counsel entered a nolle p r o s e q ~ ~ i  as to her ; and the defen- 
dants' couusel having stated that he had no objection to a judg- 
ment agiinst H. B. Williams, a verdict and judgment were 
given against him ; and thereupon the counsel moved 
for judgment against the said 13. B. Williams and John W. 
Miller, his surety to the undertaking 011 appeal, aud judgment 
was accordingly rendered for the sum of one hundred and twenty- 
one dollars and fifty cents, of which sum ninety dollars was 
principal, and costs of action ; aud that S. E. Williams go with- 
out clay and recover her costs. 
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The defendant's counsel excepted to the judgment on the 
. - 

undertaking, oa the ground the jrtdgment was not in a6rniance 
of the judgment rendered in the justice's court. 

The untlertaking was that the appellant shall pay all costs 
that may he awarded against him on such appeal, and that if 
the judgment or any part thereof be affirmed, or the appeal be 
dismissed, the said appellant shall pay the amount directed to 
be paid by the jndgrnent, or the part of such amount as to which 
the judgment shall be affirn~ed, kc. 

The undertaking was signed by only one of the defendants. 
I t  was not necessary that eithtlr of the defendants should sign 
the bond, as they were parties to the suit; but the appeal was 
talreu by both the defendants, for the undertaking contains tile 
recital, "Whereas, the said defendants do appeal," &c. 

The form of the undertaking, we think, is a sufficient com- 
pliance with the provisions of the statnte. The words used in 
Battle's Revisal, ch. 63, $ 63, are, "if the judgment be rendered 
against the defendant." I t  is evident that the signers of the 
undertaking intended to bind themselves to pay such judgment 
as might be rendered in the superior court against the appellants, 
and the words used in the undertaking were not intended to 
restrict the obligation to pay the juclgnient only if it should be 
ultimately affirmed as rendered in the justice's court. Such a 
constrnption would tx sticking in the bark. 

" I n  the construction of instruments in general, if the mean- 
ing can be collected, the court will give effect to the intention of 
the parties; and words by which the intention of the parties can 
appear, are held sufficient, however incorrect and ungrammati- 
cally expressed, if the meaning be clear. Thus: where a n0t.e 
had the words, ' I promise not to pay,' the court held it to be a 
promissory note: where the condition of the bond was made 
void upon certain terms by the words of the condition, the 
court held they must be taken in the same sense as if the con- 
dition had been that the bond itself should be void." Potter's 
Dwarris on Statutes, 176. 

2 
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Here, there can be no question that it was the intention of 
the signers of the undertaking to bind themselves to pay what- 
ever juclgment might be rendered in the superior court. " Those 
judges," said an eminent English judge, "are exceedingly com- 
mended, who are curious and alulost subtle to invent reasons 
and means to make acts according to the just intent of the 
parties." This it has been our purpose to do in constrning this 
undertaking, without n ~ a l i i ~ ~ g  any particular claim to subtlety or 
astuteness. 

There is no error. The judgment of the superior court must. 
be affirmed. 

K o  error. Affirn~ed. 

GEORGE WILLIAMSON v .  JOHN H. KERR. 

Anaercemerzt of Clerk of Xupeviov (70zcrt 

A clerk is liable to  the penalty of $100 for failure to h u e  execntion on a judg- 
ment (rendered upon a debt contracted since Map, 1865) within six weeks 
of its rendition. T h e  convention ordinance of 1866 dues not repeal the 
act of 18<50, which provides the remedies for the  recovery of such debts, 
Bat. Rev., ch. 44, & 28. Whether  i t  is repealed as to debts contr:lcted prior 
ro May, 1865-Qucere. 

(Badhain v. Jonas, 64 N. C., 655, cited and distinguished). 

MOTIOX to amerce the clerk, heard at  Fall  Term, 1882, of 
CASTVELL Superior Court, before Shipp, J. 

B t  f'dl term, 1881, the plaintiff obtained judgment nisi 
against the defendant for the penalty of one hundred dollars, for 
not issuing execution on a judgment tlleretofore obtained by him 
in the superior court, in pursuance of the requirements of the 
act of 1850. Bat. Rev., ch. 44, fj 28. 
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T h e  following are the facts found by H i s  Honor:  A t  fall 
term, 1580, the plaintif, with John L. Willian~son, obtained 
judgrnent,,upoo a debt contracted since May, 1865, against J. N. 
and G. 0. Will ia~nson; th i t  the defendant clerk issried no exe- 
cution upon the judgment to spring term, 1881; that execution 
w;is issued from spring term, 1881, to fall term, 1551 ; and that 
said execution was satisfi~d by nionep paid to the sheriff, and by 
liim to the present plairltiff, one week hefore said fall term. 

A notice to show cause, why the judgment nisi should not be 
rnade absolute, was served upon the defendant, and at fall term, 
1882, H i s  Honor gave judgment absolute, and the defendant 
appeded. 

Mr. John TV. Graham, for plaintiff. 
No counsel for defendant. 

ASHE, J. W e  are of tile opinion the dcfendant, as clerk, is 
liable to the penalty. Upon what ground we are called upon by 
the' appeal to review the actiox of the superior court in the 
premises, is left to surmise. I t  may be that the defendant sup- 
poses that the act of 1850, which reqrlires clerks of the superior 
courts to issue executions upon all judgments rendered in their 
respective courts, aitlrin six weeks of the rendition of the judg- 
ment, was repealed by the 23d section of the couvention ordi- 
nance of' June  23d, 1866, which declares all laws in conflict with 
its provisions, repealed; and that section 10 of the ordinance, 
which forbade clerks from issuing executions from spring term, 
1867, without permission of court, being in conflict with the act 
of 1850, repealed the latter act. But section 1 7  of the ordinance 
expressly excepted from its provisions "any debts or demands 
contracted, or penalties incurred, since the first day of May, 
1865, or which may be hereafter contracted or incurred, but that 
the remedies for the recovery of the same shall be in all respects 
similar to the remedies, for the recovery of debts, which were in 
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force i n  the year 1860." And an amercemet~t is a debt. :j Blk. 
Corn., 161. 

But the jiidgruent, upon which the defendant is ,alleged to 
have failed to issue executior~ in the 'lin~ited time, was fotinded 
upon a contract entered into subsequent to the first of May, 
1865; and therefore the ordinance and its provisions left i t ,  with 
its iucidents and remedies, tlntouched. 

The  act of 1850, then, was not repealed, so far as related to 
the issuing of executiot~ upon this judgment, and the defendant 
is liable to the penalty of one huudred dollars, as he would have 
been in 1860. 

I t  may, however., he supposed that as the ordinarwe of June, 
1866, is repealed by section 7 of the act of February lZth, 1867 
(ch. l'i), that may affect the question of the defendant's liability 
to the penalty; but it ouly repeals so much of the ordinance as 
comes in conflict with its provisions, together with all other laws 
coming in conflict with the same; and the act, by its very terms 
and provisions, has applicat'ion only to debts contracted prior to 
the first clay of May, 1865. Lesh there might be some doubt 
arising in the construction of' the act, the legislatr~re, a t  the same 
session, on the first of March, passed another act (ch. 18) explan- 
atory of the first, declaring that none of the provisions of the 
first act shall be so construed as to apply to any debt or cause of 
action incurred since the first day of May, 1865, but the juris- 
diction of the several courts of the state, in all actions of debt, 
covenant, assurnpsit, or account,, upon any coutract, demand, or 
penalty incurred since the first day of May, 1865, or which may 
hereafter be contracteil or incurred, and the remedies thereon, 
-shall be in all respects the same as they were in the year 1860. 

Whether the act of 1850 is repealed as to debts contracted 
prior to the first day of May, 1865, we are not called upon to 
decide, but we are of the opinion that it is still in force with 
respect to debts contracted since thats date. 

The  decision in Bndhanz v. Jones, 64 N. C., 655, which is the 
only case decided by this court in relation to the construction of 



FEBRUARY T E R M ,  1883. 13 

TREXLER u. NEWSON. 

the ordinance of 1866, has no application to this case. That 
was an old debt, and the motion was to amerce the clerk for not 
issuing execution upon a judgment frorr~ spring term, 1867, 
when he was expressly enjoined from so doing, .without perhis- 
sion of the court, by the 10th section of the ordinance. 

There is no error. The judgment of the superior court is 
affirmed. 

No error. Affirmed. 

J .  B. TREXLER and wife v. A. H. NEWSOM and wife. 

Injunction- Motion in the Cause-Pmctiee. 

1. An injunction granted before the issuing of the s ~ ~ m m o n s  in the action is 
prematore. 

2. A motion in  the cause will not lie where the proceeding shows there were 
two separate judgments constituting distinct causes of action, as it cannot 
be seen to which the motion is applicable. 

(Putrick v. Joyner, 63 N. C., 5'73 ; McArthur v. McEuchin, 64 N. C., 72 ; Hirsh v. 
Whiteheud, 65 N. C., 516, cited and approved). 

MOTION to dissolve au injnnchn,  in an action pending in 
ROWAN Superior Court, heard at Chan~bers in Lexington on the 
15th of' March, 1883, before Gmves, J. 

I n  1875 the defendants obtained tm7o judgn~ents against the 
plaintiffs before a justice of the peace, one for the sum of $73.49 
and costs, upon a claim assigned to them by J. & D. Trexler, 
and the other f& the sum of $39.45 and costs, upon a claim 
assigned to them by one Hodge. These judgments the defen- 
dants caused to be docketed in the superior court on the 3t3 day 
of December, 1871, having first had them revived in the jus- 
tice's court. Executions have been issued thereon, and under 
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them t h e  sheriff' is t h r e a t e n ~ n g  to sell certain lands which they 
say a re  not subject to  be sold, a s  they a re  t h e  separate property 
of tile feme plaintiff, and thereupon they made application to 
J u d g e  Gilmer,  a t  Chamber<, on the  23d day  of  February,  1883,  
for  a n  injunction restraining said sale. Kotice issued to t h e  
defendants  to show rarlie w h y  t h e  injunction shonld not be 
granted,  which notice wai  made returnable beforc J u d g e  Graves, 
a t  Charnberi  ill Lexington,  on the  1 5 t h  day of  March followir~g, 
and  in the  meantime the  defendants were restrained from sell- 
I n g  the  prenlises. 

At t h e  tinlc the application was made to J n d g e  Gilmer nu 
s u n l r n o n ~  had been issued in the  cauie, though ohe mas iswed 
and  served four  days thereafter. 

J u d g e  Grave- refused the injunction a n d  vacated the restrain- 
ing  order  upon the  ground that  a t  the  date  of the  first applica- 
tion there was 110 su~nnlons'  and  consequently no action pending 
between the parties, from which the  plaintiff* appealed. 

Messrs. iWcCorkle R: Klutfz, for plaintiff's. 
..Wr. John  8. Henderson, for  defendants. 

R ~ F F I N ,  J. Besides the  express provision of  the statute (C.  
C. P., § 190) that  a n  injunctioil can only be granted a t  the com- 
rr lenceme~~t of the action, o r  s o n w t i ~ n e  thereafter, there are  sev- 
eral adjudications directly i n  point and ful ly  su4a in ing  the 
ru l ing  of the  judge. Pat~ick  v. Joyner, 63 K. C., 573 ; &A7'- 
thuv v. McEuchin, 64  N. C., 7 2 ;  Hirsh v. Whitehead, 65 X. 
C., 516. 

T h e w  are  several reasons w h y  we canuot adopt  the  suggestion 
of  connsel and treat this proceeding as  a   notion in the cause, 
and  amongst  them the  insuperable one growiug ou t  of the  fact 
t h a t  there are  two judgments, and  therefore two distiuct causes 
pending a d  but one proceeding, a n d  we c a u r ~ o t  tell to which i t  
should be applied. 
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TAYLOE u. STEAMSHIP Co. 

I n  the opinion of this court the injunction was properly re- 
fused, and the judgment is therefore affirmed. 

No Error. Affirn~ed. 

CHARLES W. TAYLOE V. OLD DOLMINION STEAMSHIP COLMPANY. 

T~ial-Exceptions must be taken in apt time. 

Exceptio~s taken, after verdict, to issues, to evidence, or to the charge, will 
not be entertained; and exceptions to the making up the case on appeal 
cannot be taken here. 

CIVIL ACTION tried at Fall  Term, 1882, of BEAUFORT Supe- 
rior Court, before Gillinm, J. 

This action is prosecuted againbt the defendant company to 
recover for losses sustained by reason of negligence and delay in 
transporting and delivering to the plaintiff a t  Washington, N. 
C., certain goods shipped by a connecting line from Baltimore. 
The  goods as described in the hill of lading consistecl of Slirrg- 
1uff"s dissolved hone, and plaster, 25 hags of each; 25 boxes 
home fertilizers; and 25 bag5 of acid phosphate. The  articles 
arrived in due time at  the point of destination, and were stored 
with other freight in the company's warehouse, and so covered 
up as to have escaped notice, and when the plaintiff enquired for 
them, as he several times did, he was informed that they had 
not come. They thus rernainecl several weeks and became 
depreciated in market value, entailing by their sale the damages 
claimed in the present suit. 

The defendant company resists the recovery upon the ground: 
1. Tha t  the defendant's agent a t  Washington (T. H. B. 

Myers), for the delivery of goods transportccl by the line of 
steamers, was also constituted by the plaintiff his agent to receive 
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and store, subject to his orders, and that by virtne thereof they 
passed a t  once on arrival from the custody of the company into 
the hands of Myers acting in the latter capacity, and were then 
in law delivered to the plaintiff. 

2. That the articles are ((commercial fertilizers," intended to 
be sold and used as such, and were imported into the state with- 
out the prepayment of the tax required of the plaintiff, and 
without having on the hag* and box the label or stamp directed 
by law, and in direct violation of the provisions of sections 8 
and 9 of the act of March 12th, 1877. Acts 1876-'77, ch. 274. 

The  only issue, except issues relating to the damages, prepared 
and submitted to the jury is in these words: 

Were the goods sued for delivered, upon their arrival, to T. 
H. B. Myers as the agent of the plaintiff? and the jury respond 
thereto in the negative. 

I t  is stated in the case signed and sent u p  by the judge, that 
no exceptions were taken to the issoes, to the evidence, or to the 
charge given to the jury, until after the rendition of the verdict. 
I t  was then contended by the defendant's counsel hefore the 
court that, 

1. The evidence taken as true in any of its aspects did not 
warrant a recovery, because it showed a legal delivery of the 
goods by the defendant to the plaintiff, and discharged the 
former from liability ; and 

2. The  contract, founded upon an illegal introduction of the 
goods, was itself void, and could not be enforced. 

Messm. C. F. Warren and Geo. B. Rrouin, As., for plaintiff. 
No  counsel for. defendant. 

SMITH, C. J., after stating the above. Upon these facts it is 
difficult to find any grounds to sostain the defendant's appeal. 
T h e  counsel for the company acquiesced by not making any 
exception at  the time when it ought t o  have been made, if made 
at  all, in all that preceded the finding of the jury, in the framing 
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of the issues, and in the charge of the court ; and it i i  now too 
late to c~)rr~plain of thi5 action. 

The  defence, preclic.ntt.tl u p o n  the alleged illegal i~nport:ation, 
we must deem to have been abandoned, since no issue in regard 
to i t  was submitted or suggested ; and, if cle5irec1, this should 
ha re  come f ~ o m  the appellant. Upon the vertlict then judg- 
rnent was properly rendered for the plaintif, and, no ei-ror 
appeari~lg in the record in reference thereto, must be affirn~ed. 

But  it is insisted for the defendant, as is disclosed in the 
rnrn~orandnn~ signed by defendant's counsel assenting to the 
delivery to the judge of the plaintiff's exceptions to the case 
made out by appellant as equivalent to sercice of them upon 
appellant's cotuliel, that the exceptions are not in form '(specific 
amendments" a5 prescribed by the Code, 8 301, and ought to 
have been disregarded, leaving that prepared for appellant to 
stand and accompany the record. 

The  exception to the nmdificationb proposed by the appellee 
for vagueness or other cause, should have been talien before the 
judge a t  the time fixed for hearing aud passing upon the amend- 
nieuts and preparing the cafe to be sent up, and not having 
then been taken, it cannot be entertained here. Our  appellate 
jurisdiction i i  exercised in .correctiug errors of law comn~itted in 
the cwort below, and in reviewing rulings to which exceptions 
are there taken. 

While unneceFsary to examine the appellee's amendrrlentq and 
their liability to the imputation of being too indefinite, we think 
the two latter, which furnish the materials to supply alleged 
onlissions, are sufficientlyspecific to meet the substantial require- 
ments of the Code, while the statement of the testimony con- 
tained in both cases is essentially similar in presenting the merits 
of the controversy, aud to this the first an~endment  is confined. 
But  however well founded the appellant's complaint may be of 
the form of the amendments, it is enough to say they are not 
properly before us upon the appeal. 
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I t  must therefore be declared that there is no error in the 
record, and the judgment rnuzt be affirmed. 

K O  error. Affirnaed. 

b. I). STILLEY v. 1-1. MLI~COX. 

There is no Iaw which prohibits a judge, in  h i s  charge to the jury, from pro- 
nocincing a diser tnt ion upon such mor;rl questions as a re  sugge~ted hy. the 
incidents of the trial, provided the 1nogii:rge wed  is without prejudice to  
either party. 

Crr r r ,  ACTIOX for' claim and delivery, tried at Spring  tern^, 
1891, of BEAUFORT Superior Conrt, before McKoy, J. 

The  plaintiff alleged title to a certain horse, which was in 
possession of and detained by the defendant. The exception 
taken by the plaintiff on the trial is to the charge of the judge, 
which is set out in the opinion of thit; court. There was a ver- 
dict for the defendant, and the plaintiff appealed from the judg- 
ment rendered thereon. 

&IT. Geo~vge H. Brawn, Jr., for plaintiff. 
KO counsel for defendant. 

ASHE, J. On the trial the q n e s t i o ~ ~  arose whether the con- 
tract of the exchange of horses Tvas abtolute or conditional, and 
there was a great deal of conflicting te~timony-the plaintiff and 
some four or five witneises swetlring that the contract w a i  con- 
ditional, and the defendant and as many witnesses swearing that 
the contract was absolute. 

I n  reference to this conflict of testimony, Hi s  Honor in charg- 



ing t l ~ e  jury used the folloning language, which i b  the only 
ground of exception taken by the plaintiff: 

"The  qrie>tion of dollars and cents is of very srlxdl moment 
i n  thiq cause, but the greater and momentoui q ~ ~ e s t i o n  i s  the 
character of the nleu n h o  te,tify. This case involves more in 
its conwyuences than the value of fifty horses. X good charac- 
ter, which a man lms established, is the rnoit precious heritage 
he could leave his children." 

W e  know of no law which prohibits a judge in hi, charge to 

the jury from pronouueiug a clisqertation upon such moral clues- 
tions as may be suggested by the incident& of a trial, provided 
i t  be innocent a n d  work 110 prejudice to either of the parties. 

T h e  remarks of His Honor in this caw were certainly not 
obnoxious to thp charge of partiality. They applied equally to 
h t h  partie5, and there mas not a word which could have influ- 
enced the jury on  the one side or the other. The  language used 
by him was no violation of the act of 1796, and there is tliere- 
fore no error. 

No error. Affirmed. 

State  e x  rel. WILLIAM BARBEE and others v. H. WEATHERSIJOOS 
and  others. 

Habeas Corpus. 

A party, set a t  large by writ of habeus corpus, upon the ground that the jndg- 
ment of imprisonment was void for want of jurisdiction in the court, may 
be again arrested for the same cause upon legal process of a court having 
jurisdiction-either to t ry or hind over. 

CIVIL ACTION tried at Fall  Term, 1881, of WAKE Superior 
Court, before Gilmer, J. 

Defendants' demurrer to complaint sustained, and plaintiff's 
appealed. 
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illessw. T. R. Purnell and TI? 171. Busbee, for plaintiffs. 
~Messrs. Fowle &: Snou) and J. C. L. Hawk, for defendants. 

RUFFIK, J. This action is brought to recover the penalty of 
twenty-five h u u d r d  dollai-,, given by the statute to any one who 
may be imprisoned or detained for a canse, for vhich he has been 
once delivered on a habeas corpus, and is before us upon an 
appeal taken from a judgment of the superior court, sustaining 
a clemwrer to the complaint. 

The case rnade by the complaint is as follows: I n  February, 
1880, the fane plaintiff' was arrested on a warrant and brought 
before the defendant, Weatherspoon, an acting justice of the 
peace for Wake county, charged with having aided and abetted 
one Anna Smith in an attempt to poison one Emma Scott. T h e  
justice took final jurisdiction of the matter, and holding the 
plaintiff to be guilty, sentenced her to an indefinite term of 
imprison men t. 

Application in her behalf was ~natle to Justice ASHE of the 
supreme court, who causeti her to be brought lxfore him by 
habeas corpus, and, declaring her imprisonnlent to be unlawful, 
directed her to be discharged therefrom, and accorclingly the 
same was done. 

Immediately thereafter the defendant, Rarbee, who was also 
an acting ju5tice in the county, issued another warrant for 
the plaintiff, wherein she was charged with the same offence as 
set forth in the former warrant, and directed the same to the  
defendant, Kowell, as sheriff of the county, who arrested and 
detained her thereon-this latter arrest being procured by tile 
solicitations of the defendants, Weatherspoon and Scott. 

The statute, which is sul)stantially the same with the English 
act of 31, CHARLES 11.) provides, "that  no person who has been 
set at  large upon a writ of habeas corpus shall be imprisoned or 
detained for the same cause, by any person whatsoever, other 
than by the legal order or process of the court wherein he shall 
be bound by recognizance to appear, or of any other court having 
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ju~isdiction in the case, under the penalty of twd thoi~sand five 
hundred dollars to the party aggrieved." Bat. Rev., ch. 54, § 29. 

According to its express terms, then, a party once discharged 
may be again arrested and imprisoned for the same cause, pro- 
vided it be done hy the leg71 order or process of a court of corn- 
petent jurisdiction. The  suf3cienc.y in form of the second 
warrant, under which the plaintiff wai arrested, was not diaputed 
in the argument; and as it is clear that the justice, n h o  issued 
and acted upon it, possessed the full jurisdiction of a comrnittiug 
magistrate, and undertook to exert 110 other, it would seem, there 
could be no ground upon which to question the correctness of the 
ruling in the court helow upon the demurrer. 

I n  Yates v. Lansing, 5 Johns., 252, the action was for a sinti- 
lar p e d t p  under thc statute of New Yorli, the language of 
which is almost identical with our own, and to illustrate it3 mean- 
ing, Chief-Justice KENT puts what he calls a '(plain casc" of a 
person, who, upon heing comnlitted at  a court of sessions of the 
peace, was discharged by a judge on habeas c o r ~ ~ u s ,  on the ground 
that the order of commitment was invalid; and he asks, 
whether in such case there could be any doubt that the court 
might cause him to he recommitted upon another and a better 
warrant. 

I n  ez-pnrte ~Tfilburn, 9 Peters, 704, the supreme court of 
the United States held that a diicharge upon a habeas corpus, 
upon the ground of the illegality of the process, under which he 
was imprisoned, did not protect a party from arrest under other 
process for the sarne offence. 

I t  is true that in both the cases referred to, the courts which 
iswed the process were courts of record, but uo good reason can 
be perccivetl, why this circumstance should make a difference, 
since, withi11 his sphere, the jurisdiction of the justice is as 
complete as mas that of' the courts. I f ,  after the plaintiff's dis- 
c.harge upon the writ of habeas corpus, any court was competent 
to try arid punish her for the offewe charged, it must of ueces- 
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sity follow, that  the justice, as a conilnitting magibtrate, h x l  the 
authority, upon proper information lodged with him, to  arreat 
and hold her to bail for  her appearance a t  that  cout t. 

T h e  effect of the order of' discharge, as made by .Jristice ASHI:, 
wa5 merely to declare voitl the j u d g n ~ e n t  under  w l ~ i c h  the plain- 
tiff was then itnpriaoned, because of  the  \ \ an t  of juri-diction o n  

t h e  part  of' the justice who rendered it, I eav i~ lg  \\Ilolly uutlecitlcd 
the  qrlestioi~ of her gui l t  o r  inuocence; and  to i o  constlue the 
i ta tute  :ii to  protect her  from allother arrest,  ou account of' t h e  
g rave  crime alleged agailist her, would be to  convert the writ of 
habeas C O I ~ I ~ ~ S ,  f ivored h e c a ~ ~ s e  i t  is a wri t  of liberty, into a 
shield and covering for  crime. 

T h c  conclusion of the  court therefore is, tha t  the  complaint 
failed to set forth a gooil came of actioli against the defendants, 
and  that  the demurrer  thereto was rightly su3tained. 

N o  error. d f i r m e d .  

M. C. KING, Trustee, &c., v. H. T. FARMER and others. 

Pleading-Joinder of several causes of Action. 

A complaint containing several causes of action, which constitute a series of 
transactions connected together and forming one course of dealing, is not 
den~nr rab le  ; and where different causes of action a re  of the  same character 
and between the same parties litigant, and the joinder thereof is convenient 
to them, the court will nsuallp refuse to entertain an objection to the joinder. 

(Bedsole v. Mon~we, 5 Ire .  Eq., 313 ; Yo,ung v. Young, 81 N.  C., 91, cited and 
approved). 

CIVIL ,%CTION tried upon complaint and  demurrer  a t  F a l l  
T e r m ,  1882, of HENDERSON Superior  Court,  before Shephe~d, J. 

T h e  complaint alleges t h a t  t h e  plaintiffs, Mitchel C. K i n g ,  
A n d r e w  Johnstone, the defendant Farmer ,  and others, on the 
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29th (lay of September, 1847, formed antl entered into an asso- 
ciation, or joint stock company, for the purpose of establishing 
a hotel in the county of Henderson, and with that view to pur- 
chase a tract of l jnd in said county, ns a suitable site for said 
hotel, a r~d  for the co~~venience of the samc; and that the said 
hotel when erected should be under the charge of the said 
Farmer, at  a moderate rent, so long aq {nay he agreed to by the 
shareholders in the said joint stock compauy, and that in tlie 
meantime l!e sho~dd  have the privilege of haying the same from 
then] on payment to them of their respec:tive shares. 

I n  pursuance of this agreernent, the requisite an~oun t  was 
raised by subscription among them, to be held at  $100 per share, 
in proportion to 'the amount subscril)ed antl  paid it1 by each. 
T h e  tract of land in coiltroversy \vas purchased, ancl a deed 
executed, by the agreelne~lt of' said sllareholtlers, to the plain- 
tiff's, RIitchel C. King  and Andrew Johnstone, ill trust fhr the 
said shareholders, upon which a costly hotel was erected; aud 
the defendant, Farmer, urder the original agreenlcnt, took pos- 
session of' the same, as lessee of the shareholders, and has con- 
tinued to hold the possession thereof ever since, receiving the 
rents and profits and appropriating them to his own use. 

That  after the said lease, in pursuanct: of the provisions in the 
original agreemelit, to-wit: on or about the 15th day of October, 
1853, the parties to said agreement and the defentlant, Aikin, 
who was aclrr~itted as a shareholder in a meeting duly organized, 
the defendant, Farmer, being present and participating therein, 
contracted to sell the said prbpertp to Farmer at the price of 
$13,500 (less $1,608, the auiount of subscriptions, advancements 
antl expenditures theretofore ruatle by Farmer),  to be paid for in 
several installments within three years from date of sale, with 
interest from date, the title to be retained until the whole amount 
of the purchase money should be paid. 

That Farmer paid the first installtnent of $3,000, ancl has paid 
various sums to different shareholders, or their assignees or rep- 
resentatives, and, as he alleges, has purchased the interest of' 
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some of the shareholders, but there i.; still a very Iitrge amount 
of' the purchase ruolley and reritk due from Farmer, which the 
plaintif% are unable to ascertain. 

That  Andrew Johnstone, one of the sl~areholt ler~ ant1 (+trustee 
with the plaintiff, i t  dead, and his legal and persot~al representa- 
tires are parties plainti&, and the drfeodallts are the original 
shareholders, ancl the heirs and personal represe11t:itivcs of such 
of titem au have died. 

The prayer of the complaint is: 
1. For  an adjudicatio~~ of the rights and iuterests of the par- 

ties, plaintiff's ancl tlefenclaats, in the premises. 
2. That an account be taliell of the amoul~t  of the purchase 

n~ouey yet due from the said Fartner, and to whom the same 
should be paid. 

3. F o r  an account of the value of the rents a d  profits of the 
laud and premises while heltl by Farnter, as lessee, what amount 
thereof he may have paid, and to whon~ .  

4. That Farmer may be adjudged to pay the balance due on 
the purchase money, wheu the same shall be ascertained, and for 
a distribution of the same according to the rights of the parties 
entitled to the same. 

5 .  That, in  the eveut i t  shall be fouad i~upossible to collect 
the balance of the purchase money from Farmer, the land and 
premises he sold, and the proceeds distributed. 

6 and. 7. That  the t r u ~ t  be aclministered and closed, and the trus- 
tees discharged from further liability, and for further relief, kc .  

The defendant, Farmer, demurred to the complaint, and 
assigned as causes : 

1. That the other defendants, who were interested as share- 
holders, were improperly joined with him in respect of the action 
for a specific performance of the coutract. 

2. That  there is a n~isjoinder of causes of action, in that the 
cause of action for a specific performance of the contract for the 
purchase of the land is united with a cause for the rents and 
profits of the same land, and also with a cause of action against 
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saitl Farmer and the other defendants, for a settienlent of the 
afhiri of the joint *tocli company bctween wid Farmer and the 
other parties named i n  the complaint. 

r 7 l11e demurrer was overruled and tlie defendant* appealed. 

X r .  Arrnistead Jams, for plainti&. 
Mr. .J. H. ~ l ~ e r ~ ~ ~ i m o n ,  for defendantb. 

,ISHE, J. The first cau*e of demurrer assigned, is, to the 
misjoinder of parties, in that, some of the parties having a corn- 
man intereat with the 1)laintiffs in the several causes of action 
united in the complai;~t, are joined with the defendant, F a r y e r ,  
in the cause of action for the purchase ruoney, or specific per- 
formance. I f  this wcre the only cause of action the objectiou 
would be tenable; but the several causes of actions are such as 
(will be he~eiaafter  shown) may be and clloulJ be united, not 
only under tlie provizions of the Code, but according to the 
practice in former equity proceedingb. 

Tlx con~pla inant~ allege that the defendant, Farmer, has made 
payments to different members of the shareholders, but to whom, 
and what alnountb, they have no means of ascertaining without 
an account; and they pray for a wttlemeot of the trust and 
partuership concern, and for the distribution of whatever bal- 
ance may be ascertained, which necesrarily involveb the taking 
of an account. 

I n  these respects, the tlefendants joined with Farmer, as 
defendal~ts, are given their proper position in the actior~. Their 
interest to be sure is in common with the plaintiFs, but it is aot  
concurrent, a d  so far as they may have received parts of the 
rents and purchase money, and are therefore liable to account, it 
is to some extent adverse. 

-4s to the cause assigned for misjoinder of causes of action : 
Section I26 of the Code provides that the plaintiff may unite in 
the same complaint several causes of action, whether they be 
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such a s  11aw 1xw1 heretofore denotninated legal or equitable, or 
both, when they all arise out of the satnc transaction, or trans- 
actiom connected with the same subject of action; and sub-di- 
vision 7 of the section reqnircs that the canies of action "must 
affect all the parties to the action." 

I t  was evidently the purpose of the legislatnre, in ellacting 
this section, to preveut a n~ultiplication of actions, by uniting in 
the same action different cansc.i of action, where they nlight be 
joined, without subjecting defendants to the trouble and expense 
of making different and distinct defences to the saule action. 

No general rnle has been or can be adopted wit11 regard to 
multifkiousness. I t  is most usually a qoestioo of convenience, 
i n  deci t l i~~g which, the coltrts consider the natnre of the causes 
united, aud if they are of so different and dissimilar a character 
as to put the def'endants to great and useless expense, they will 
not pern~i t  them to be litigated i n  the same record; but where 
the diferent causes of actiu~l are of the same character and between 
thc saule parties, plaintiff' and defendant, a d  none other, and 
no additiollal expense or trouble will he incurred by the joinder 
of the several causes, the courts in the exercise uf' a sound dis- 
cretion, on the ground of convenience, usually refuse to enter- 
tain an objection to the joinder. 

"The  principle on this sul)ject," says J ~ ~ d g e  STORY, "mms 
to be, that where there is w vomnlon liability and a cornmon 
interest, a'common liability on the defendauts and a comnron 
interest in the plaintiff's, tliff'erent clairns to property, at least if 
the subjects are such as may without incon\miieuce he joinetl, 
may be united in the same snit." Story's Eq.  Pleading, § 533. 

1 1 1  Bedsole v. Monroe, 5 Ircd. Eq., 313, Chief-Justice RUFFIN 
announces the doctrine to be, that "if the grounds of the bill be 
not entirely distinct and wholly urrconnected, if they arise out 
of one and the same transaction, or series of tra~lsactions, form- 
ing one course of dealing, and all tending to one end; if one 
unconnected story can be told of the wllole, the olrjectio~~ cannot 
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apply "; and tliis prinkiple was cited a n d  approved in the more 
recXerlt case of Young \ I .  Young, 81 3. C., 91. 

I n  our case the agreen~eut betweell the partie, to form a joint 
stock company tv build a hotel-to pnrch:ise lal~tl for its s~te- 
the fact of purchase-the erection of the hotel-the lease first, 
ancl then the sale to Farmer-all a)ustituted a series of transac- 
tious connecte(1 together, a d  forming one course of dealing. 
T h e  plaintiff:i aud the defeuclauts, other thau Farmer, have a 
common interest iu each and e\-ery cause of action, and there is 
a liability on the tlefenclant, Fa r~ner ,  to each of tlic other parties 
to the action for the balance of the purchase money aud rents 
and profits, i n  pmportion to their respective interests. Tlirse 
causes of action, according to the principles above announced, 
,nay be united ; awl if so, it follows a5 a legal corollary that the 
~cconnts,  as prayed for in the complaint, ruust be taken tu ascer- 
tain the balances and the amour!ts due to each of the parties. 

There is no error. The demurrer is overruled and the cauze 
remanded to the superior wur t  of Henderson county, that it may 
be proceeded with :~ccortling to law. 

No error. Affirmed. 

RICHARD HILL v. J. A. BUXTON and others. 

Plea.ding- Trespass ctnd Frover-Judge's Chnrge. 

1. A complaint alleging that defendant seized plaintiff's goods and appropri- 
ated them to his own use, charges both a trespass and conversion, and con- 
stitutes a cause of action under the present system of procedure. 

2. Where, in such case, the jridpe charged that if the jury should find that 
the property was taken from the possession of the plaintiff by force and 
against his will, he would be entitled to recover some damage, although he 
had no title ; Held, no error. 

(Boyce v. Wzll~ams, 84 N. C., 275; Outes v. Kendall, 67 N. C., 241 ; Jones v. 
MiaL, 82 N.  C., 232 ; Parsley v .  Nicholson, 65 N .  C., 207, cited and approved). 
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C'ITTL ACTIO-"I tried at January Specinl Terni, 1882, of' 
NORTHANPTON Superior Court, I)efore Grazvs, ,T. 

The defendants appealed. 

ill,-. 8. J. Tt;,ight, for plaintiff. 
Jfessre. IK B n g l q  and 117. J. Peek, for tleffkntlntl ts. 

S a r r r ~ ,  C. J. The actiou, Ijegu~i before a justice and r e m ~ v e d  
by appeal to the superior cor~rt, is for the recovery of the value 
of a q ~ ~ a n t i t y  of seed-cotton talien and approl)si:ttctl to the 
defentlant7s use. A formal co~ilplaint ailtl answer were put i n ,  

and the oontrovertcd facts suh~nitted to a jury, whose findings are 
h\-oral)le to the plaintiff. 

The oi~ly cxcleption that appeiirs in the recortl is to the cl~arge 
of the court, give11 i ~ r  these words : 

(' If' you, the jury, slior~ltl find that the property wac taken 
f'mm the plaiutiff by force and again& his will, the salne being 
ill his possession, theu the plaintiff' worlltl Ix: entitled to some 
damages at  least, although he had 110 title." 

Thi,s charge wonld he clearly erronrow if the action, in fornr 
and suhtance, is hut a substitute for the fbrmer act , io~~ of trover, 
and to be governed by thc same rules applicable to that,, sil~ce 
trover is a ~nodc. of obtaining c~)n~pensation f i ~ r  property u ~ i l : ~ \ r -  
fully appropri:itecl by the tlefencl:~nt, and that property ~iiust  be 
general or. special. The plaintiff' fails if he has neither. 

Trespass was a fbrm of action to ol)tain redress for an injary 
to the j)ow&ou of the plaintiff, and the damages awartletl are 
commensrirate with the injuries sastaioetl, and may he to the full 
e x t e ~ t  of tile value of the property. Ir'ossession ill both cases 
is, when ri~~explainetl, evitlence of title to which it usually 
attaches. The distinction is pointetl out in Roycc v. IlWiams, 
84 N. C., 2'75. 

But the present system of civil procedure abolishes the fortns 
of' action used in the old supersctled prnctict, while retaining the 
cvsential principles, a d  the complaint is a statement of the f"tcts 
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o u t  of mhicl~ tlie cause of :uctiorl arises, and if sufficient,, enti- 
tles the plaintif  to a recover! whether the fiacts mould consti- 
tute an actiou on contract or ill tort. O d e s  v. Kendull, 67 N. 
C., 241 ; Jones v. iUial, 82 N. C., 252.  

This is the  material change brought about in the practice, 
while the general "rules of pleading at common law and the 
essent~al principles still remain," nlodified only to techni- 
calitics and matters of form." Pcrrsley v. ,Vicl~olso:~, 65 N. c., 207. 

Recurring to the complaint, its averments of fact are as me11 
adapted to a case of trespacs as of' trover, and, looking to the 
pecnliarities of each, a d m ~ t  of a recovery i l l  either form. 

The defetldant is charged with ieizinp the goods and appro- 
priating them to hi, own use, aucl thiq is at once 110th a trespass 
and a conversion, and constitntes a cause of action. 

There is 110 error i n  the charge and the judgunent mnst be 
affirmed. 

No error. Affirmed. 

D. McK. C A R X I C H A E L  and others v. J O I W  C. MOORE and others. 

Pmties-Qli;cial Roncls, suits 071 in name of tlze M a t e .  

Suits upon official bonds made payable to the state must be brought i n  the 
name of the state. Bat. Rev., ch. 80, $z 10, 11. The statute requiring 
the r e d  party in interest to prosecute does not apply to such actions. 

(Little v. Richadson, 6 Jones, 305, cited and approved). 

CIVIL ACTIOX tried at  Spring Term, 1882, of ROBESON Sope- 
rior Court, hefore Sh4q1, J. 

Messrs .  McATeill & McATeill, for plaintiffs. 
J f e s s ~ s .  Rowland & McLean, for defendants. 
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RUFFIN, J. This appeal is taken from a jndgmrnt of the 
superior court overruling a clei~~nrrer to the complaint, and bnt 
a single point need be consiJcretl. 

The  plaintiffs sue 11por1 the official bond given by the defen- 
dant, Moore, as clerk of the saprrior court of Robeion cou~rty, 
with the other defendmts a5 his sureties---the breach assigned 
being his failure to pay over certain moneys which came to hi5 
hands for the plaintiffs. The  bond is ~nade  payable to the state, 
but  the action is brought, and the compl*~int filed, i u  the names 
of the parties interested, and this is one of the grouncls of the 
tleo~urrer. 

The  bond sued on is the property of the state, and the only 
authority thc plaintiffs have for putting it in suit is that which 
i i  specially given in the statute, and which i n  terms i i  limited to 
a suit brought in the narne of the state. Bat. Rev., (111. 80, 9 11. 

Such is the plain provisiou of the law, long recognized, aucl 
supported by the uniform practice of the courts. 

The statute, though an aucient one, has beeu re-enacted since 
the adoption of the Code, and the court mould therefore feel 
thetnselves bound by it, as the latest declaration of the law, even 
in case of a co~~flict  in the provisions of the two instruments. 

But in fact there is no such couflict iu this particular. The 
requirement of the Code that "every action must be prosecuted 
in the 11an1e of thc real party in interest," was never intended 
to be applied to actions upon official bouds, made payable to, 
and held by the state, and intended to be sued upon by every 
person injured by the neglect of the officer, and as many as might 
be injured, until the whole penalty should be exhaustetl-and 
all, not by reason of any property in the bond itself, but by 
virtue of the authority specially granted by the statute. As the 
right to sue upon the bond i b  wholly derived from the statute, it 
must be exercised in the manner there provided aud in 110 other 
way. 

As reported, the case of Little v. Elichadson, 6 Jones, 305, 
seems to furnish the plaiutiRs with a precedeut; but upon look- 



ing to the origind papers, we find that the action was in fact 
bronght in  the name of the qtate. So far as our investigations 
go, there is not a single authority which supports the manner of 
bringing their action. 

The  judgtnent of the court below overruling the demurrer is 
therefore reversed, and jntlgn~ent will he entered here dismissing 
the action. 

Error.  Reversed. 

In  the matter of EIJZABETH LEWIS. 

P u ~ e n t  and  Child-Jzwisdiction. 

1. The  j~lrisdiction of clerks of the snperior court, in the appointment of 
p a r d i a n s  of infants, Bc., does not extend to a case where the petitioner asks 
for the custody of a child who had been placed by its uiother under the 
control of another. 

2. The  coort intimate that a rnother cannot make a disposition of her child, 
so as to confer upon another the right to its custody and control. 

3. The correctness of the decisihn in Jordan v. Cofiield, 70 N .  C., 110, doubted. 

PE~ITION to obtain poqsession of Sarah Jane Lewis, an infant, 
filed i n  the p r o h t e  court, and heart1 at  November Special Term, 
1881, of HALIFAX Superior Court, before Gilmer, J. 

In February, 1881, Benjamin Collins and Mrs. W. D. Lewis 
entered into an agreement under seal, whereby he engagd  to 
support her during her lifc, and in cot~ijideration thereof she 
undertook to convey to him her child, Sarah Jane, until she 
should loecorne of full age, the said child being illegitimate, and 
then of t l ~ e  age of ten years. 

Soon thereafter the mother died, leaving the child in the 
pos,es>ion of the said Collins, 11nt in May following, Elizabeth 
Tjewis. who was a sister to the muther, made application to the 
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clerk of the superior court of the county, to have the child t,ilieu 
froni his custody, upon the score of his intemperate habits and 
moral un~vorthiness, a d  qetting forth ;l purpose, if possible, to 
secure her a place in the Orphali Asylum at Oxford. 

The clerk carlsed notice to be served upon Collins to stio\v 
cause why the Lame sllall not be done, antl accordingly at  the 
time :~ppointed, he rnatle answer, settinq up the deed of the 
mother, arid claiming to be entitled to have the vhild upon the 
strength thereof, and denying that his habit, were bad, nut1 pro- 
f e 4 n g  to have 1)ecome so rnuch att;whetl to the child a.: to hc 
willi~lg to adopt her as his own. 

The clerk being satisfied of his unfitness to have the custody 
of the ct~ild, directed the sheriff -to take her from hii eontrol, 
alid place her with her aunt, the petitioner, and this was accord- 
ingly done. 

Collins prayed an appeal from this order to the judge of the 
superior court, but the clerk holding him not to be entitled 
thereto, ref~ised to allow it. H e  then applied for and obtained 
a writ of ce~tiorsari, ant1 the matter was Bro~ight before the judge, 
wl~o, after argument, dismissed the proceedings, upon the ground 
that the clerk had no jnri4iction in the premises, antl his order 
was therefore void. 

The respondent, Collins, then asked for an order restoring the 
child to his custody, as having been improperly taken froni Iiim, 
under color of the law, hut His Honor having learned that she wa? 
then i n  the Asylum a t  Oxford, and, deeming that the best situa- 
tion for her, declined to make such an order, and the respondent 
appealed. 

Messrs. i@uLlen dt. A%'oor~, for respondent. 
fi1'essr.s. Day dl. Zollicofe~, con t~a .  

RUFFIN, J. The  jurisdiction of the clerks of the superior 
courts, in all matters, is regulated entirely by statute, and, in the 
case of infants, extends only to appoint them guardians, binding 
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them ;is apprentice.;, and (perhaps) granting ortlrrs allowing of 
their adoption. As t h ~  proceediug in thi- case falls under neither 
of tltwe heads, it i i  clear to the court that the action of the clerk 
as regards this infant, n ;IS ultru wires, and it N : I ~  pn)pc'r therefbe 
to tli~niiss the proceeding, as was done. 

I t  is equally certain too, that the nppell:~nt acquired no 1.ight 
to the cwtotly of the infattt, Samh Jane, under the deed trE her 
mother. I t  may be questiolml, in truth, whether in this stat? a 
mother can at  all make a disposition of her child, though a 
minor, so as to confer upon another the right to have the mrstody 
and control thereof. This right, as well as that to the services 
of a child, is said by all anthorities to be derived from, and 
dependent upon, the obligation which tlie law imposes upon the 
parent, to protect, educate and maintain the child during infanry, 
and whet1 no such obligation is imposed, then no such right5 
exist. See Tyler on Infancy, 271-5, and the cases there cited. 

I n  considering the obligations of a mother to support her 
infant child, this court declared in ,Jordan r. Co$ield, 70 N. C., 
110, that they mere not the same or as great, as those of a father, 
and that the weight of authority mas against such a liability on  

her part. I f  this declaratio~~ of the law is to be accepted as 
binding upon the courts, it would seem to put an end to every 
right of the tnother to control the custody of her child, or to 
have its services. As the point, however, does not appenr to 
have been necessary to the decision of that case, and as the prin- 
ciple asserted seems uot altogether consistent with other author- 
ities, or with the law of our nature, we tnay not feel ourselves 
bo~ir~tl  by it, should the question be more distinctly presented in 
another case. But  be this as it may, there is not the least doubt 
in the mind of the court, as to the utter want of authority on 
the part of a parent-whether father or mother-to sell a child, 
and for a selfish consideration, con~mit  it to the keeping of 
another. 

A s  torrching the right to the custody of children, the doctrines 
of tlie common law have been greatly weakened of late, and 

5 



34 I N  THE SUPREME COURT 

courts pay less regard to the strict legal rights of' parellis, even 
than they were wont to (lo, and look more to the interests,  oral 
and physical, of the infants themselves-maki~~g it, indeed, their 
p a r a ~ l ~ o u ~ ~ t  consideration. 

I u  Hnrd  on Habeas Cmpus, 528,  it is said that where the  
custody of children is the subject of controversy, the legal rights 
of parents and gnardians mill be respected by the courts, as being 
founded in nature and wisdom, and essential to the virtue and 
happiness of society, still the welfare of the infant, thern- 
selves is the polar star by which the discretion of the  courts is 
to be guided; and to the same effect is the treatise on Infancy 
before cited, and Schonler or1 Doniestic Relations, 5 248. 

I f  this be so in the case of a parent, how n~uch  more ought 
it to prevail in the case of a stranger, who, like the appellant, 
bases his claim to the custody of an infant, not upon any law of 
natural affection, but upon a contract of purchase made with a 
dying mother. 

I n  this, moreover, lies the distinction between this case and 
those relied upon by counsel, where i t  was held, that whenever 
a party had been wrongfully deprived of property under the 
color of' judicial proceedings, the law must see him restored 
to the possession, or else be untrue to itself. Here, it is not 
property which is the subject of the action, nor anything in 
which, strictly speaking, the parties can be said to have any 
rights. Throughout the whole case, the petitioner and the 
respondent both profess to have heen governed in their action by 
considerations for the comfort and welfiare of the infant alone; 
and in maliing the same con~iderations the controlling motive for 
his action, the jndge below did just what the authorities all say 
he should have done. 

No error. Affirmed. 
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W I L L I A M  L A R K I N S  and others v. JOHN BULLARD and others. 

Iqfants- Vacation of Judgment. 

I A judgment taken against Infant defendants is i r reguhr  and may be set aside 
at  any time, where it appears there was no service of process upon then] 
and no guardian appointed to protect their rights. 

(Whi te  v. Albertson, 3 Dev., 241 ; Jfason v. Miles, 63 N. C., 564; Pearson v. 
Neshitt, 1 Dev., 315; Keaton v. Banks, 10 lred., 381, cited and approved). 

MOTION to set aside a judgment heard a t  Fal l  Tern], 1882, of 
SAMPSON Superior Court, before MacRae, J. 

T h e  plaintiff begall an actiou in 1871, in the superior court 
of San~pson county, against John Ballard, for the recovery of a 
tract of laritl. A t  the return term he answered, and the cause 
was continued from time to time until spring term, 1874, when 
an order was made directing Marcus, Irene, Virginia, Lewis and 
Thomas Bullard, chilclren of the said John, to be made parties 
defendant, with'leave to file answer. 

A t  spring term, 1875, judgment was rendered that the plain- 
tiE5 recover the land of the defendants, which upon its face 
purported to have been rendered for want of an answer as to all 
the defendants, except the said John, and as to him there was a 
verdict finding t l ~ a t  he was in posseqsion of the land and unlaw- 
fully withheld the same. 

Subsequently, Jolm Bullard died, and in 1879 his  aid childreu 
gave notice to the plaintiffs of a motion to set aside the judg- 
ment, which motion was heard at  fall term, 1882, when, after 
co~~sider ing the affidavits and counter-affidavits filed by the par- 
ties and examining the dockets, the judge below found the facts 
to be as follows: 

At  the time the children of John Bullard were directed to be 
made parties, and also at  the time the judgment was rendered 
against them, they were all infants and without any general 
guardian. They were not served with any process in the cause, 
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nor was any guardian dd litem appointed for then], or any answer 
filed for them. Their names nowhere appeared 1-1s defendants 
upon the docket of the court, and no attorney professed specially 
to represent then,, though tiley were i n  f'act represented by the 
attorney of their fjther, a t  whose instance aloue they were ordered 
to be made parties. After the judg~uent,  and before the notice 
to set i t  aside was issued, the plaintiffs were put in possession of 
the land under a writ of possession issued on the judgment, and 
uuder an execution issued thereon the costs of the action and a 
portion of the damages assessed by  the jury, have been collected 
from the father and his snreties on the bond given to defend tlie 
action. 

Upon the foregoing facts the judge below directed the judg- 
ment to be set aside as to the infant defendants, leaving it to 
stand as to .John Bullard, and fro111 this rnling the plaintiff5 
appeal. 

Mr. B. J. Devnne, f ix plaintiffs. 
No counsel for defendants. 

RUFFIN, J. The finding of the court seen~s to go to the 
length of saying that, uotwithstanding the order directing it to 
be done, the infant children of John Bullard were never in fact 
made parties to the action, or any defence made for them; and 
if so, then, under the authority of U7hite v. Alhertson, 3 Dev., 
241, the judgment against them mas absolutely void nb initio, 
and it was proper to give them relief by directing the same to 
be vacated as to them. Mason v. ,Vila, 63 N. C.,  564. 

But  supposing it to be otherwise, and that they coold be made 
parties by having an appearance entered for them by au attor- 
ney, the judgment would still be clearly irregular, as being ren- 
dered contrary to the express provision of' the statute and the 
uniform course of the courts. No court, with us, is authorized 
or accustomed to enter judgment against infants without the 
appointment of some one specially charged with the duty of 
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protecting their rights; aucl thi, must have beeu known to 
the plaintiffk and their attorneys when they proourcd the judg- 
nient to be signed-that they were getting a judgment such as 
the court ought not to grant, and such as i t  would not have 
granted, if rightly infornied of' the condition of the parties. 
Being rhen i ~ ~ e g u l a r ,  there can he no doubt of the power of the 
court to set it aside. 

Neither have the 1)arties lost their right to be thus relieved by 
the court by their delay in seeking it. I n  Pearson v. Nesbitt, 
1 Dev., 315, the jadgnlent was set aside, upon the score of its 
irregularity, after the lapse of' seven years; and so it was done 
in Keaton v. Ranks, 1 0  Ired., 381, after eight years had trans- 
pired, and after the judgruent had been fully satisfied by a sale 
of property under an execution issued thereon. I t  would be a 
plain violatiou of right to leave the judgment standing, so as to 
operate as an estoppel upon these infidnts, when the court can see 
that no real ilet'ence was ever made for them. The case of icfasorr 
v.  Miles, supra, is an authority for vacwting the judgment as to 
some of the defendants, and leaving it to stand as to others. 

T h e  act of 1879, ch. 257, professing " to cure irregularities 
in certain judicial proceedings," cannot help the plaintiffs in this 
case; for that in terms applies only to cases in which the sum- 
mons was issued, rightly naming the parties, lout by some acci- 
dent was omitted to he served. 

There is no error, and the judgment of the court below must 
be affirmed. 

No error. Affiruied. 
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REBECCA A. CHEATHAM v. J A N E S  A. CREWS and others. 

Tenants in  Cornnzon. 

I n  partition of land, equality must be had by compensatiou in money for the 
dGficiency, according to the value of the land at  the time of division. The 
right to such cornperlsation arises out of an implied warranty att:lching to 
each share from all the others. 

(Nixon v. Lindsay, 2 Jones' Eq., 230, cited and approved). 

CIVIL ACTION tried, upon exceptions to a referee's report, at  
Fall  Term, 1882, of GRANVILLE Superior Court, hefore Shipp, J. 

Plaintiff appealed. 

Mess.r$. Merrimon & Fuller, for plaint iff. 
Mi-. J. B. Batchelor, for defendants. 

SMITH, C. J. I n  dividing the lands devised by James Crews 
to his eight children in t,he manner pointed out in the will, the 
plaintiff was awarded a share, lot No. 2, then supposed to con- 
tain 129 acres, and at w valuation by the acre amounting to the 
aggregate sum of $838.50. Some fonr years later, it was dis- 
covered that there was a mistake in the estimated number of acres, 
there being only 78+ acres in t.he lot and a deficiency of 50; 
acres. 

T o  correct this error and restore equality in t,he partition, the 
plaintiff instituted this action; and when the case was before 
us on a former appeal (83 N. C'., 313), it was declared that 
the apportionment must stand, and that  the plaintiff was entitled 
to compensation in money for the value of the deficiency ill the 
estimated area of her part. 

T h e  preseot appeal, from a ruling of the court sustaining the 
defendants' exception to the referee's report, in which the sum 
to be contributed. for equality in the division is estimated upon 
the basis of the present value of the land, brings up  for decision 
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the question whether the laud is to be val~ied as of the date of 
the partition, or a t  the period when the estimate is made by the 
referee. up or^ the former basis, the sum to be contributed, as 
ascertained by the court, will he $328,25; upon the latter, in con- 
sequence of appreciation in value, it will be increased to $750. 

W e  were referred to no adjudicated oases bearing upon.the 
point, in the argument of counsel, and our own researches have 
been alike fruitless. 

r 7 1 he cases which have c8ome under onr observation recognize 
f~i l ly  the right of a tenant in partition, whose share in part is 
found to consist of property not held in common, to seek redress 
for his loss in compensation obtained from the others, as io 
Dacre v. Gorges, 2 Sirn. and Stu., 453; or in case of eviction 
from a portion by one having a superior title. Sawyej* v. Cator., 
8 Hump., 266:; Ross r. A?-mstrofig, 20 Texas, 372; F r e e ~ n a l ~  on 
Co. and Part., § 533. 

The  right to compeusation seems to be put upon the gronnd 
of an implied warranty a t t d l i n g  to each share from all the 
others. 

In Nixon v. Lindsay, 2 Jones' Eq., 230, a partition of shares 
was made among the tenants in common by cornmissioners acting 
under a decree of the county court, and their report \v.as con- 

I firmed. I n  the division were allotted to the plaintiff two slaves, 
one of whom, valued at $400, was then sick, but the disease was 
suppowd to be temporary and not affecting her value. Rut  it 
proved to be a deep and fiatti1 disease, c:~aiing death in two 
mot~tlii thereafter, notwithstanding the best metlic:rl treatment 

I and care. The  bill was filed to obtain contribution for the loss, 
and the plaintiff's equity cleclared, upon two groul~ds:  1st) of an 
implied warranty of title and sonndness in the partition of 
chattels held in common as to each share; and 2ci, of a mutual 
mistake, which will be corrected to give effect to the manifest 
intent of the parties. It was accordingly decreed that  the plain- 
tiff should have contribution from the others for the value of the 
slave, loss of' services, and expenses incurred ' in the last illness 
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of the slave. T l ~ i s  value we suppose to be that fixed by the 
commissioners, or else there ~vonltl 11ot hare been added ttic other 
loss ill service and expenditure; and this seem5 to he the equit- 
able and reasonable relief to wlricl~ the plaintiff was entitled. 

I f  the partition of the land in the preient case had been made 
with full lrnowletlge of the number of awes contained in thr  
plaintiff's lot, and w i t l ~ n ~ ~ t  objection thereto on her part, she 
being content to h a w  it inatle equal i n  v:r111c to the others, hy 
an assessment on them to I)c paid in money, it i. obvious the 
estimate would have to bc made of the value of the deficient 
land, as of the land divided, aseertainecl at the time. 

Our  refuial to disturb the division, reqr~ilw to i)c done now 
what ought to have been done then, nntl this is to give t h ~  plain- 
tiff a sum of money which \voultl have proilucetl equality in  the 
division, when made, with interest since accrued. 

If lands thus situated had fallen in market value, the plain- 
tiff, who might have averted loss by eooverting her share into 
money, ought not to sliffer lois from depreciation, a i d  for the 
same reason she ought not to 11:tve an increase from their sr1b.e- 
quent  advancemt>nt. All that the plaintiff call rm~onahly  ask in 
relief from the consequences of a common mistake, when a new 
partition cannnt he made, is to be restored to the right of com- 
pensation as it then existed, and not as a f k t c d  by subcequent 
events. 

W e  therefore afh'rru the ruling of' the court and declare there 
is 1 7 0  error. 

No. error. Affirn~ed. 
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I 
&I. ('. PI4;RKIKS v. .J. I,. PERIiIKS. 

1. I n  divorce for alleged adultery, tieither the ht~iband nor tlre wife is a com- 
l~e ten t  witness; nor slrall the :dmiisions of either be received as evidence 
to prove the fact. Bat. Rev., ch. 17, a 341. 

2. Evidence of the plrpic:~l condition of t l ~ e  1)arty with whom the adultery is 
alleged to have bee11 corlrn~itted, was prol~erly excluded where no acts of 
intimacy I I : ~  been showt~. 

(Hulrsley v. IIctnaley, 10 Ired., X G ,  cited and approved). 

CIVIL ACTIOS for divorce tried at Ju ly  Special Term, 1882, 
of GASTOS Superior Coiirt, 1wfo1.e G7crlgcr, J. 

T h e  pl:~intiff' h i n g s  this action :ig:iinst liii nifc., seeking to be 
divorced n ~incu lo  mati-inzotzii, arid alleges that he intermarried 
with thc clcfcutlant in Gaston county i n  d r ~ g u s t ,  1857-both 
being tlicn and at  all times hinve residcnts of said connty; that 
about the 15th of Jnly, 1872, the tlcfetdant \.\.a, guilty of atlul- 
tery wit11 one R l i ~ l ~ a e l  Rliodes, a11t1 was befbre and after that 
time gnilty of repeated acts of adriltery with said Rhodes and 
other persons in said county; that p l a i~ i t i f  t l i e ~ ~  separated him- 
self f r o n ~  Iier, and ha5 had no intercourse with her since that 
time, and tlwrefore he plays to be divol-cd. 

T h e  statenlent of the caie on apl)eal is as folloms: "After the 
jury were enipa~inelled, the plaintiff ssllo\vetl forth in evidence 
that the parties had intermarried i n  1857, and had lived together 
as man a d  wife in Gaston county till the ?car 1872, when, for 
the causes hcrcioafter set out and also 4 o w n  forth in evidence, 
the plaintif? separated fro111 his \life, aiid has not lived with her 
since. F o r  three nionths ]&or to such separation, the plaintiff 
had beer] absent at  worl; in South Carolina, and wheu he returned, 
a short while before the separation, he was a sound and healthy 
man. TVl~en he returned, his wife was suffering with what 

I appeared to be some affection of' the skin, and shortly thereafter 
6 
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and in the time usual for the con~niunication of said disease, the 
plaintiff began to be similarly affected. Upon his/first return- 
ing, he consulted a pl~yiicGin as to the character of his wife's 
affection, antl WIS told that i t  was nlercly a diieare of the skin; 
but whe~: he was I~iluself affccted, he advised \ b i t 1 1  another phy- 
sician, and was informed that i t  \ \as Yyphilis. Both he and his 
wife had syphilis, he having coutracted the same from her, ancl 
f r o n ~  the effects of which he hat1 never I-ecoverecl, even up to the 
time of the trial." 

" T h e  plaintiff then propoied to show that, n l~en  he retur~led 
and told his nife what the pi13 siciao l)rol~ouacetl her di5order to 
be, she dec.lared that Rlichael Rhotles, the party charged in t l ~ e  
complaint, hiid given her the tli,wie, ant1 to show tl~,l t  she had 
matle similar it:itcnients, but11 bcfore and af'ter their sczparation; 
but this evit1enc.e was excluded by the court." 

"The plaintiff' then offered cvidenee going to shon that, dar- 
ing hi5 absencc in South C:~rolinn, the said lihotles resided n ithi11 
a short distance of the dt4'wtlant's i1or15e. a ~ ~ t l  then ~)ropose(l to 
show that a t  tlmt time he (Rl~otles) was laboring under the same 
disease; but thii  evidenctl was also excludt4. upon the ground 
that  no acts of intiniacy betmeen the tlefkndant ant1 Rhutlei had 
been s h o ~  n." 

T11e plaiutiff thereupon submitted to a ~~o i l zu i t  a ~ d  appealed. 

Jfessrs. Holce & Hoke, fbr plaintiff. 
N o  couusel for defendant. 

RUFFIN, J. The  complaint is so meagre in its statement of 
the facts, and, even taken in collnection with the proofk, fur- 
nishes so little imight into the conduct of the parties, antl par- 
ticularly the treatment of the wife hy the h u s h u d  prior to her 
alleged delinquency, that it is :I re1ic.f' to the corlrt to be able to 
say, that, according to our understa~~ding of' the law, uo error 
n7as comrnitted i n  the court below, of whicli the plaintif can 
.justly con~plain. I~ideed,  though not entirely apparent, we 
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cannot avoid >in impression, arising out of t l ~ e  statenlent of the 
ease itself, that, as i t  wai, he sr~cceeded in gettiug before the jury 
much testin1o1:y which properly should ha\-e h e n  exclutletl. His 
own physical condition ant1 esenlption from secret disease, a t  the 
time of his return from South Carolina, were so pccwlinrly within 
hi5 ow~t  k~~owleclge, awl so dificrilt of 1;nowl~~tlgc by a~lother, 
that it seems in~l)osbible to cloul~t that Irc \\as, h i~melf ,  permitted 
to teitify directly to those matters; antl if m, it Ira3 improperly 
done, since those facts mere intcucletl to be used, antl were 
used, as links in :I chai~l  of circumstanws to convict thc t1efc11- 
dant  of the atlultery :tllegctl it] the co:~~plaint-of which there 
seems to have been literally no direct proof. 

Be this however, as it may, therc can be no questiou in the 
nlindi; of tire court, as to the propriety of exolucling the testi- 
mony with reference to the admissions of the tlefendant. The  
proviion of the statute is so pointed :111(1 its language so plain- 
that in such trials, ~ l e i t l~e r  the hosbantl nor the wife shall bc a 

competent wituess to prove the adultery of thc other, nor shall 
thc ntlmi~sio~ls of either be received as eriilcnce to provc such 
fact-as to leave n o  room f i r  doubt or coustruction. 

This prol~il,ition, as has I)ecn often saicl by the corrrt, proceeds 
out of that regard which the law always Itas for good ~nixals, 
and thnt interest mhic*h society has at  s d ; e  in the preiervation 
of the marriage relations of its ~nwnl~ers,  seeiug that they are 
not only essential to social order, bnt that they constitute the 
found;~tion of society itself, an(l i t  is the duty of the courts to 
sce thnt neither t l ~ i s  policy of the law nor public interest is 
impaired through the collusion of the parties, ant1 in fact that it 
shall not even encounter the risk of being sn i~npaired:  for, as 
said in Hnnsley v. H n d e y ,  10 Ircd., 506, this policy of exclud- 
ing the atl~nissions of the parties depends, not so much upon the 
gronud that there is collusion betweeri them, as upon the danger 
that there may be. 

There is m ~ t l ~ i n g  in the facts of the caase to make it ail excep- 
tion to the general rule; nor is there anything to support thc 
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distinction, which counsel attempted to make, that as the guilty 
conduct of the defendant had been established hy other evidence, 
the only effect of her ailr~lissions, if received, could have been to 
corroborate or give poiut to that evidence. Conceding that all 
the testi~oony act~rally received was legitimate, a n d  that its effect 
was to establish a la& of chastity on the Tart of the defendant, 
still, the issue remained as to her guilt of the tstlultery alleged 
against her. I t  was this the plaintifsought to establish by eevi- 
dcnce of her confessiol~s made to himself; and failing to secllre 
the evidence, he ahant1ont.d the i.qsue, t,hus proving that the 
ad~nissiorls were intenrled to be used, not as corroborative, but 
as si1l)staotive testimony-and tile only testi~nony withill t l ~ e  
plaintiff's reach-tending to prove the f h t  in dispute. 

I t  is impossible to conceive of a case more certainly corning 
within tlte niiscliief of the statute tliai~ the present, or one in 
which its enforcement coulcl be mart: newssary, Irmause of the 
opportunity fhr collusion affortlcd by the every uatnre of the accu- 
sation and the length of the tinw since the o t h c e  is said to 11:tvc: 
occu rred. 

Nor was it error to excl~itle the testi~nony 3s to the diseased 
coriditio~~ of the individual, Rhotles; ant1 for the reason assigned 
by the court. I f  estal)lisi~cil as a f k t ,  its relation, in the then 
state of t l ~ e  proofs, with the fact in  issue, would still be so remote 
as really to amount to n o  proof of it, a d  l~ence it was proper 
to exclude the evidence with regard to it. 

Our  conclusion, tilerefore, is that tlre juilginent of the supe- 
rior court nlust be affirmed. 

No ermr. AifErmctl. 
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H A R R I E T T  A. GORDON v. G. N. GORDON. 

Uioorcr und Alimony-  Condonmfion. 

I .  Condonation is forgiveness with a condition, that is to say, the offence is 
forgiven if the tielinqrlent will :tbstain from the commission of a like offence 
aftcnvards, and treat tile forgiving 11:lrty with conjugal kindness. 

2. Where  a separation takes place on account of the cruel treatment of the 
h ~ ~ s b a n d ,  and the wife returns cipnn the promise of better treatment on his 
par t ;  R e k l ,  that his suhseynent cruelty operates as a reviver of the original 
offence. 

3. T h e  Rmount of the alimony is discretionary with the court below. 

( Webbe?. v. Webber, 79 N. C., 572; Schonzuc~ld v. Schonzuuld, Phil .  Eq., 215, cited 
and approved). 

PETITION fqr divorce and ali~nony heard a t  Spring Term, 
1882, of UNION Superior Court, before Gud-yer, J. 

The  :~l lept ions  i n  the petition, deemed nlaterial to the inquiry 
before the court, are 3s fi)llows : 

T h e  partiemwere nlarrietl on the 15th of Angust, 1876. 
While the petitioner was pregnant with her first cllild in .July, 
1877, and while she was sioli in bed, a daughter of the defendant 
by a prior marriage had been on a visit from home for several 
days, antl 011 her return, the plaintiff told her to change her 
dress, which she readily did, and the defendant heariug her 
reqnest, cdne into the room and ubused her by using rough 
language-calling the plaintiff a fool and thredtened to whip 
her as soon as she was able to bear it, and told her as soon as 
she was sufficiently recovered she might go home and stay there. 
About three weeks afterwards, while she was still feeble, she 
requested the defendant's daughter to draw some water, antl she 
refused in the presence of the defendant,, and the plaintiff was 
colnpelled to draw the water herself, though unable to do so. 
She then scolded the girl slightly, antl told her she should have 
drawn the water and not compel a sick wotnan, who was unable 
to do SO, to draw it.  The defendant thereupon went off and got 
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a I r i c k o ~ j  i n i t c h  al)out three or fonr feet loug, ant1 larger th:ln 
o ~ ~ e ' s  thumb,  but did 11ot uqe it-there being s i m e  one pre>ent- 
but carried it up stair,. 

About  tire 19th of October, 1S77, -1rortlg :~f'tcr the l~ir t l l  of 
her fir-t c l ~ i l d ,  qhe rcl)~x)rcd :I -on of the  clcfentlant (:I in,:~ll boy) 
for  YollIe i111prtrper i ~ ) n d n c t ,  ant1 tl~rcntenccl to  \\111p h i ~ n  if h e  
~ e p e a t c d  it, atit1 after tllib lie stood in tlie c111or of the Iloriw :IIII~ 

urinated ill t l~c. I)rcgellc'e :ind I l e : l r i ~ l ~  of t l ~ e  other  ~nc~nbel. .  of the 
f : l~ i~ i ly ,  : u ~ d  %he cwrrcctetl Iliui f;)r it for 1 1 i ~  h c t i t ,  nncl in 1111 

unkintl ~ p i r i t .  T h e  drfkntlant inlnic(li;~tely tllctreaf'tiv b e t ~ a n ~ e  
enraged a11d <aid thc  plailltiff 1 ~ ~ 1 5  thc one who o r ~ g l ~ t  to  be 
v l l i p l d ,  a11i1 went u p  +tairs 2nd I m q h t  down tlie ilic'kol-y 
which be hntl ~)rovidet l  on the former ocw.ion, and \\,it11 it 
inflicted qeveral severe I)lo\\ i up011 her, saying, at each blon , 
ti dam^^ j o i ~ ,  take that," and a l w  itrilt ing ircr in the  face nit11 
his fi,t-leaving brui-ez on her f,u.c and I,acl; :\nd r a u i i ~ ~ g  the 
blootl to iettle u ~ ~ d e r  her eyes a ~ ~ t l  rlpon I ~ e r  t l~ roa t ,  which 
r e m a i ~ ~ e d  for several t l ~ y i ,  n11t1 one of Iier eye, \raa ili jr~red to 
such an extent as  that  it i t  .till affkted.  The n-hipping con- 
t i ~ ~ u e d  until i h p  e.i.npetl from the  dcfentlaat and  r'rn from the 
I ~ o u ~ c ~ ,  \I hen 11e pursued her and carried her b:lcl; a ~ l d  loclitd 
her up  (luring tlrc  light, and for  two wccl;, thereafter \vonltl 11ot 
perniit ally oue to see h e r - ~ n ~ l i i n g  her w i t h d r ~ ~ w  wllcll ally O I I ~  

r 7 eatoe. l h e  whil)ping \!as done iu the [)re-enw of defcnclant'i 

children. 
Ahout  a mouth after thi;, n h e n  she l~at l  reproved and pr15hrtl 

to onc side the defenclaot7+ dai igl~ter  for put t ing a n  unclean spoon 
i l l  the rice at  breakfait, : ~ n d  the girl  commrncetf clyjrlg, the  
defend:int, after fini41ing hi, breakfast in iilence, r o w  f r o ~ n  the  
table ant1 cnrsed and  ab113etl the plaintiff, x c u - e d  her  of hurt ing 
tile child, irizecl her  by tlie hair ant1 tl1ro:lt and  chokc[l her  until  
she was about  to faint, d n t l  a t  the garme time struck her ieverdl 
blows; and  being h i n t ,  i h e  requested a sou of the  defendant who  
was preieut  to  hand her some ua te r ,  but the  defendaut conl- 
nlanded him not to  do it, saying she s l~ould  uot ha\.e water until 



he said .;o. On the same clay, after this abuse, while she mas a t  
the house of a brother of tIcd'entl:~nt, he canle there and, in tlie 
presence of his hrother's family :~nd anothcr brothr4s wife, 
accwsetl t l ~ e  plaintiff' of beiug :L ttiizf, chargi lig her with having 
stolen rice and give11 it to her niother. 

Within a month or so aftcr the choking, while she was talking 
with a iiegro woman who \\anted to buy an oltl bed tick wl~icll 
the plaintiff n n s  williog to sell i l l  order to I)ny a new one, the 
defendant cursed t !~e  ~{~orna r~ ,  and saitl the plaintiff should not 
be trading on his things, and ihat lie \~oolcl h a ~ ~ g  her if he was 
l~angetl for i t  the next day, antl that ihe ought to be treated like 
R l a q i e  Steveuwn, who, with her child, n a i  said to have been 
~unrtlcrctl hy her hrlsbantl; and the t1efentl:mt having a t  that 
time w n c  liorscshoc.~ in hi, hands, she, fearing lie tilight 
execute l ~ i s  threat, left the house a d  remained a w ~ y  until 
defendant Icft; ant1 wlien 4ie rcturnccl i n  the hope of getting 
her inf : , t~~t  autl then leavi~ig until the pasqion of tlie defendant 
had sul)sidtd, the tlefentlar~t, seeing her goiug off with the child, 
c:tuglit her and carried her back. 

In ;1I:ircli, 1873, a sister of tlefe~itla~it came to the house antl 
was so :~l,usive t o  the plaintiff t !~a t  she told the defendant that 
she atit1 his sister could not pleasantly remain together in the 
narilc hot~se, and she started to leave, but defendant overtook 1 ier 
and saitl if she w o ~ ~ l i l  return lie would send her to her mother's, 
which he did p n  the 10th of March, 1578. She re~u;~inetl  at  
her mother's until the 13bh of April, 1879, when, upon the 
f'requen t iniportr~nities of the defendant and his pro~uises to act, 
as a husband ought to do, she was induced to return to his house. 
O n  arriviug there, she fou~itl a w o ~ r ~ a n  by the na111e of Ellen 
Taylor living in the house and in full charge of the douiestic 
affairs, and whose manners antl hahits did not suit the plaintiff, 
which the defe~idaut well knew, and yet he kept her there for 
six months, giving her Inore privileges than were allowed the  
plaintiff. On one occasion while Ellen Taylor was stayiug there, 
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the  defendant told the plaintiff that  some day-Mrs.  Taylor  would 
knock her down and  he would not protect her. 

I n  the mouth o f  Kovemher,  1879, when' she was in d ) o u t  
three months of the  t i w e  of confinelnent with her second child, 
she requested the clefentlant's daugl~ tc r ,  Lizzie, then twelve or  
thirteen years old, to assist her  i n  cooking dinner, mhicbh she 
refused to d o ;  and in ordcr  to  teach her obedience, she told Lizzie 
she shonld have n o  dinner  unless she assisted her to  get it. She  
still refused, antl went without  dinner. TVlren the defendant 
retnrned i n  the  afternoon and Lizzie told him what hat1 occurred, 
in the  presence of two of his  children and  a young man who 
was staying on the premises, he  cursed and  abused her, a ~ l d  
accused her of a t tempting to s tarve his children ; antl when, to  
avoid a u p  p u n i ~ h r n e n t  a t  his hands and to escape the  humiliation 
of being abused in t h e  presence of others, she started to leave 
the  lionie, he caught  her  around the  neck with both hands and 
chocked her so severely that  s h r  dropped her two year old infant  
which she  held in her  a r m ,  and it  fell upon the  floor and h ~ l r t  
i ts head very severely. T h e  m a r k s  of  violence occasioned by Iris 
conduct remained upon her neck for  a week or  more, and  werc 
seen by several of her neighbors. 

H e  accused her  of qtealing lliq thread a n d  g iv ing  it to her 
siqteri on the occasion of tlieir visit to  her, antl a t  various times 
he  went among the neighbors aud  rnade accusations against  her, 
which were derogatory to her  character and lrurtfu] to  11er feel- 
ings. A t  the house of J. H. TJTioche3ter, in presencc of his  
family, he accusecl her  of being a liar. H e  frequently reproached 
her with being poor, telling her she  brought  nothiug there. O n  
t h e  morning of the 26th of January ,  1880, when she forbade a 
son of the defendant by a prior marriage, from opening a 
d rawer  in which she had some clothes-prepared for  t h e  child 
expected to  be born in about  t w o  weelzs-the defendant told the  
boy t o  go into the drawer whenever he pleased; that  the  d rawer  
was not hers; he continued t o  abuse her in the presence of a 
young man named Plyler ,  a d  accuied her of stealing thread. 
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T h e  petitioner further alleged that in her rearittg she hatl been 
accu-tomed to afftvtionnte a~lt l  coniiderate tre'ttnlent, and was 
alwitys a stranger to tlie coarse and ilnproper trc>atment she had 
rccc4red at tlle 11suids of ller l ~ u s l ) a ~ ~ l ;  that during her niarried 
l ~ f e  she liatl disc*hargetl her duty as a wife, and  hatl tried to 
please her Irnshantl, a d  lml tlonc ~wth ing  to ~ m ~ v o l < c  the treat- 
mcnt 5he ~weivct l ;  she Ii\.cd with him out of legart] f i r  her 
marriage vows, a i  long as she could without entirely sulrellcler- 
ing all self-respect, alltl until tlre indignities offered to Iier per+on 
were s ~ i c l ~  as to render her cordition intolcr:~l)le i d  life burtlen- 

HOLTIC. 

T h e  petitiowr nslis for a decree for c l i ~  orce and alimony, and 
that  the children be placed in licr ewe. 

Affidavits wcrc filed by botll partici in r c ~ ~ a r t l  to the pecu- 
niary codi t ion  of the defendant, and the court, upou the c.011- 

siderat ion of tlle facts therein stated, itdjndged that deferltlmt 
pay pI:~itltiR, or pay into court for her use, the w i n  of' one hiin- 
dred dollars per anliuni, pendente lite, and that the  sum of fifty 
dollars bv paid 011 or before the first day of July  next, and the 
remainder ($50) he paid on or I)efore tlw first day of'october 11ext. 
I t  was further ordered that the clerk of tlie court iswe a copy 
of this judgment to be wrved on tlie clefeldaat, atid that if he 
failed t o  pay the sur11s as above specifid, noticc 5110111d issue to 
him to show came why Ile should not be attached for contempt 
of court. From this judgment the tlefelidant appealed. 

Messrs. Covinytor~ & Adams, a d  Hayu~ood & Huywood, for 
pla.intiff'. 

No cori~isel for defendant. 

ASHE, J. T h e  petition is filed under sub-divisiorl 4, section 
5, chapter 37 of Battle's Revisal, for divorce a mensa et thoro, 
a i ~ d  for alimony. Tlw application f i r  aliunony is t~lade under 
section 10 of said chapter, and so'far as relates to her pecuniary 
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condition, the petitioner has brought herself' within the purview 
of the statute. 

Tile question is whether the facts stated in the petition are 
sufficient to entitle the petitioner to the relief demanded. 

The petitioner alleges that she left t l ~ e  defetdant's house on 
the 10th of March, 1678, and renlained away until the 13th of" 
April, 1879, ant1 was induced to return hy the frequent irnpor- 
tunities of the defendant arid his promises to treat her as a hus- 
hand should do. But in  \,iolation of liis ~romise ,  he kept a 
woman some six months i n  the house in full charge of' his domes- 
tic afi irs ,  giving her rnore privileges than were accorded to the 
petitioner, when he knew the woman was very obnoxious to I ~ r r ;  
that he abandoned and cursed her accused her of' starving his 
children-caught her around the neck and choked her with 
great severity, so that the marks of his violence remained upon 
her neck for a week or more-charged her of stealing repeat- 
edly-denounced her as a liar to the neiglibors, :~nd frequently 
during their married life reproached her with her poverty. 

This was certainly very reprehensible conduct in  the defen- 
dant, and must have been very annoying and humiliating to the 
petitioner. But whether these f a t s  taken alone are sufficient to 
give the relief demanded in the petition, me are not, under the 
circun~stances of this case, called upon to clecide. F o r  even if 
these fkcts are not of themselves sufficient, they are of such a 
character as to revive the trausactions occurring before the sepa- 
ration, and obliterate the condor~ation arising from the return of 
the petitioner to the house of the defendant. 

We  are not awarz of any atljuilication of this court upon the 
effect of subsequent cruelty, after condonation, in reviving ante- 
cedent transactions; and there is some diversity of opinion 
among judges and law writers upon the subject. But  the 
decided weight of authority is in favor of the proposition that 
it operates as a reviver of' the original offence. 

Condonation, says an eminent judge, is strictly a technical 
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word. It had its origin i l l  t h e  ecclesiastical court of  E n g l a n d ,  
a n d  means " forgivel~ess with condition." T h e  condition is, 
tha t  the original offe~ence is forgiven, i f '  t he  de l inqr~ent  will abst:~in 
f rom the cotnn1i~4011 of a like offknce af tet~ward.~,  a d  Inoreovcmr, 
t reat  the  fo rg iv i~ lg  party in all respects nit11 conjr~gal k i ~ r ( l  ness. 
Bishop on Divorce, $ 53. 

Condonation extiugni.shes the right of complaint,  except for* 
snhseyuent acts, ant1 is aecon1p:tliictl with :tn in~l)lietl contlitiol~ 
that  the  injury shall not be repe:~tetl, and  that a repetitiou of the 
illjury takes away the  condonation, an11 operates :IS a reviver of 

former acts. Shelthrd 0 1 1  Mar.  & Div.,  446. 
I n  D ' A q u i l l a ~  v. D7Apuil lar ,  1 Haggard Ex., 733, LORD 

STOWELL is reportcid to ]lave I ~ e l d ,  " tha t  words of heat and  pas- 
sion, of' incivility o r  reproach, are  not alone sufficient for  an 
original cause, [lor liartlness of behavionr; but I c m n o t  tll i~ili  
their  operation mould he stronger in contlo~ration. W o ~ d s  otlier- 
wise of' Ileat receive a different interpretation, if upo~r  fi)rmer 
occnsioris they h i v e  been accornp:inied with acts, if it is a p p a r e ~ ~ t  
tha t  the habit of following u p  \vi~~-tls with blows, and on these 
grounds  I am of opinion much less is sufficient to destroy con- 
donation than to found an original suit." 

I n  Rlassachusetts, i t  has been held that,   hen the wife had 
c o ~ ~ d ~ ~ n e t l  the hc~sband's cruelty by cohabiting with him af ter  it 
was inflicted, but  the husl)antl, soon afier the act of cruelty, con- 
tinuously for weeks refused to speak to her, though l iving in the  
same h o ~ ~ s e ,  tile contloaed cruelty was revived. T h e  court said 
t h a t  "such evidence of persistent u111iindness and ill-temper war- 
ranted tile wife o r  the  court  in inferring that  his smothering 
anger  woulcl I)reak out  again into acts of cruelty." Robbins  v. 
Robbins, 100 Mass., 162. 

111 New Yorl;, i t  was held by a n ~ : ~ j o r i t y  of tllc court, in John-  
sorr v. Johnson, 14 Wentl., 637, that where the huslxind's adrll- 
tery had been condoned by his wife, the  condonation was 
destroyed by the  I~usband's  eubscquent neglect to attend to her 
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comfort, by insulting her with opprol)rions cpithets ant1 by pur- 
suing R course of c o ~ ~ d ~ i ~ t  tow:il-(is her c:dculatetl to mound her 
feelings, :~lthough n o  subsequent adultery or even acts of vio- 
lence were charged. 

I n  South Carolina, in the case of Tlweezciits v. Th~eewits ,  4 
Des., 560, cited in Bishop on M:irriage and Divorce, which was 
a case where the husband was addicted to t.he habit of intemper- 
ance ant1 of abusing his wife in his fits of intoxication, and after 
a separation they \)erame reconciled, it was held that his wife 
might, in aid of her proofs of sut)sequent cruelty, show his 
former abuse in connection with its callse, ttntl 11 is subsequent 
intoxication. 

After the parties in our case hat1 been separated for the space 
of thirteen n~onths, the dcfe~rdant frequently importuned the peti- 
tioner to return to his house, which she consented to do, under 
his promise to treat her as a wife s'not~ltl he treated hy her hus- 
band. But he violated his proniise, by resorting to t l ~ e  same 
wicked and cruel course of conduct which hat1 car~setl their sepa- 
ration. This, upon the authorities above citcltl, tool; away the 
condonation and revived all the act,s of cruelty occnrring before 
the separation. The inquiry tlren is, wore t l~ey  of such a charac- 
ter as to entitle her to the relief detnandec!. 

Rarely, if ever, has a case come before the court appealing 
more strongly to the law for protection. The conduct of the 
defentlant totvards his wife, if true, and we n ~ u s t  take it to be 
true for the purposes of the motion, was unmanly, wicked and 
cruel. H e  called her a fool and made against her the unfounded 
charge of theft. While she was lying prostrated by sickness, he 
cursed her aud threatened to whip her as soon as she recovered 
sufficientlp to bear i t ;  a d ,  as if with the prerneditat,ed purpose 
of carrying his threat into execution, he procured a large switch 
and put it an7:1y for the purpose of using it on such occasion as 
his bad temper might dictate. Upon the slight provocat,ion of 
correcting one of his children for indecent conduct, t l ~ e  switch 
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I 
was sought, and with it a severe c~stigation inflicted upon the 
petitioner by the defendant; at  each blow saying, "tlarr~n you, 

I take that." H e  ,truck her at  the kame time in the face with 
l ~ i s  fist, leaving bruises upon her face and hack, antl causing per- 
manent in j~ l ty  to one of her eye.4; antl \vhcn ?he attempted to 
escapc frorn his fury, he cauqht antl carried her back antl locked 
her up during the night, and would not permit any one, calling 
at  the house, to ser her for two weeks. A t  another time, bring 
enraged with the petitioner, he scized her by the hair, choked 
her and strclcli her several blows; and when being faint from 
the effects of his violence, she asked for water, he refused to let 
her have any. After this, he threateoetl to f~ang  her, and said 
she ought to be treated like a certain womau who, with her child, 
I d  1)een murdered by her husband. 

No one who rends this catalogue of illdignities and cruelties 
would hesitate to say, that untler such treatment the condition of 
the petitioner mnst have been intolerable and her life burden- 
some. Such is our opinion, upon the assun~ption that the facts 
are true; but their truth with the extenuating circun~stances is 
to I)e tried by a jury. 

I Many affidavits as to the pecuniary condition of the defen- 
dant, in Iris behalf, were sent tn this court with the record, under 
the belief, we suppose, that this court would review the ruling 
of His Honor in the matterof/alimony. But  t h k  court has no 
jwisdiction to change the arnour~t: it is n~at ter  of discretion in  
the superior court. Webber v. Webher, 79 N. C., 572, a d  

Schonzuala? v. Schonwald, Phil. Eq., 215. 
There is uo error. Let  this be certified. 
No  error. Affirmed. 
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CITY OF WILMISGTOK' v. ATKISSON & MASNING.  

P1-uctice-Controver.s!/ without Action. 

T h e  court will  not hear a controversy withont action, under section 315 of the 
Code, in the abience of an affidavit that the same is real and in good faith to 
determine the rights of the parties. Grant v. Neusom, 81 N. C., 36, approved. 
(Other  irregularities, in reference to .the n~anner  in which the cause wds 

condocted as shown hy the record, pointed out). 

(Gmnt v. ~Vewsom, 81 K. C., 36, cited and approved ) .  

PROCEEDING heard at Fall Term, 1882, of YEW HANOVER 
Superior Court, before MncRae, J. 

The  proceeding is against the defendants and se\.eral others, 
doing business as insurance agents in the city of Wilmington. 
The  city ordinance imposes a licenie tax for the privilege of car- 
rying on such l1ii4ness within its corporate l in~its .  The defen- 
dants were duly licensed ut~tfer the prorizions of the imurance 
law of the state, and it i q  the object of this proceeding to ascer- 
tain whether they are liable to a city tax. The court helow held 
i n  favor of the tlefetidants, and the plaiotiff appealed. 

Messrs. DuRrutz Cz~tler. and E 8. ;l/forfin, for plni n t if. 
Messrs. Hus~sell & Ricuud, for defendants. 

SMITH, J. I t  is imposail)le, without utterly disregarding the 
forms and proprieties of judicial procedure, to entertain a n  appeal 
and pass on the error assigned upon such a record as is hcfore ui.  

I t  appears ripon a statement of Facts, out of which arises the 
controversy to he settled, declared, by the justice assun~ing juris- 
diction a l ~ d  rendering judgment, to have been agreed or] between 
the parties, but supported by no other authentication, that he 
proceeded to hear and decide a ciairn of the plaintiff again-it fire 
separate and independent insurance agencies, for taxes againrt 
each, while there is no comin~inity of' interest whatever art~ong 
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them, unless it he in the ~olut ion of a question of law ulmn 
which the liability of each depends. 

This proceeding ceerns to have been intended to be condoctetl 
uudcr sectiou 315 of the Code, which lias no application to the 
court of a juitice of the peace; and if it does, there is no accom- 
panying affidavit, as required, "that  the controversy is real, arid 
the proceeding in good faith, to determine the rights o f t h e  par- 
ties." The juitice's judgment is found i n  the tran5cript a i d  
no other menlorial of what transpired before him, nor that an 
appeal was taken. 

The  record next contains another fuller statement of facts 
agreed, taking no notice of what occurred i n  the justice's court; 
and this is authenticated by the signatures of counsel r e p r e w ~ t -  
i r ~ g  both parties, and equally defective in the absence of the 
required oath. I t  is laid before the judge of the superior court, 
not to be acted on while holding the session of the court, and he  
proceeds to render judgment ag:liast the plaititiff for costs of the 
several defendants. 

I f  the jurisdiction assumed by the judge be original, there is 
a fatal want of jurisdirtion, since the aggregate 3u1n claimed from 
the defer~d:~uts is but one hu~itlred a d  forty-eight dollars, and 
the ahsence of the affidavit as held in Herrey v. Eclrnunds, 68 
S. C., 243, and Grant v.. ~Vewsom, 81 S. C., 36. 

I f  the jurisdiction exercised be appellate, it is not so shown 
in the transcript, nor is the chasm which separates the courts 
bridged over, so that u e  cau see how the c,Ise paised from one 
to the other. Apparently, the two repugnant adjudications 
3ubsist. 

I n  any aspect of the case, nothing remains for us to do  hut  
dismiss the action, and it is so ordered. 

PER CURIAN. Dkmissed. 
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EL C. JONES v. CO;\IMIS&IOXEKS O F  FRA-UKLIS 

County C'omn~issionrrs-P~tactice-Cant,-ocersy wi tho~ t  Action. 

1. T h e  b o a ~ d  of county comrnissioners i* not such a judicial tribunal, that iti  
decision in  p:~ssing npon claims against t l ~ e  colintp can I x  revie\ved i l r l  

appeal. T h e  proper remedy to test the validity of :r re,jected claim, iq by 
civil action. 

2. Appeals from the decision of the bo:~rd arting nuder the p rnv i s in~~s  of the 
revenue law, are  recognized by the act of 1831, ch. 117, $ 24. 

3. A controversy witllnnt :letion m m t  be slibmitted to a -conr t  whicl~ mould 
have had jurisdiction i f  the  action had bken co~l~menced by summons ; and 
i t  must also appear by affidavit that the same is real axel ill good f:titl~. 

(Boing v. R. R. Co., 87 S. C., 360, cited and approved). 

PROCEEDING heard a t  Jannar?~ Special  tern^, 1883, of FRAXK- 
LIK Superior Co~ir t ,  before Philips, J. 

The  plaintiff' ~ w s  regi-ter of iieetls of Fr:~nl;lin county, an t1  

ex o&io clerk to the hoard of cnrnmi+sionert, and as sr1c.11 pre- 
sented :I claim to t h ~  hoard for issuing ortlers on the trearnrer of 
the county for the paynlent of tuoney, to-wit: fifteeu cent, for 
each order, as provided in Battle's Revisal, ch. 105, 5 25, <r11)- 
division 5, in addition to ten cell ts for recording each order. 

T h e  board alloned the latter snm, hut refnwl the claim for 
the said adclitional srrm of' fifteen rents, ant1 the plaintiff appealed 
to the superior court from the jritlgnlent of refusal. 

H i s  H o ~ l o r  suqtained the ruling of the board, and gave judg- 
ment in favor of defen(1ant.j for co,ts, f w ~ n  which the plaintiff 
appealed to this court. 

Mr. A. 111. Lewis, for plaintiff. 
,%IT. Jos. J. Dncis, for defeudants. 

SMITH, C. J .  The case agreed, signed by the counsel of t l ~ p  
contesting parties, and upon which the judgment wils rendered 
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in the superior court, states, that t l ~ c  disluted claim was presented 
to the board o t ' coun t~  con~nlissioners for recognitiou and lmynient, 
ant1 from their refnqal to allow the same, arr apl)eal was take11 
to  that court. S o  tr:lnsc#ript of the action of thc corumisaioners 
ill the inatter is sent up to that, or trau>~r~itteci, i n  the appeal, to 
this court. 

W e  know of no law that constitutes the board, in pak~ing upo~i 
claims against the county, such a judicial tribunal that i t i  
decisions can be reviewed, anti i t s  errors correstetl by an appe,~l 
to the superior court, whose appellate jnrisdiction is deriwtive 
only and pre,upposes a right in the inferior tribunal to take 
judicial cognizanc,e of, and try the cause. Baing v. A. R. C'o., 
8 7  N. C., 360. 

The /)roper course to test the validity of the rejected claim i i  
to brillg an action i n  the ortli~mry way before a justice or i n  the 
superior court, as the one or the other may hare  jurisdiction of 
the matter, against the comtuissioners. I\'e cannot ailow such 
a disregard of the established f o ~ n ~ s  and rl~odes of procedure, 
even with consent of counsel, without introducing conf~usion ill 
the practice and in our judic~al rei.ortla. I t  i i  a c:lse of c o m m  

non judice, and the proceeding u~us t  br disrni?wd. 
The Code provide3 for sub~uit t ing a controversy wi thorlt action, 

but npon two esiential conditions to a valid determination of the 
right5 of the parties, neither of whicsh are present here: I. The 
subnlibsion must be made to a court n llicll wonk1 !lave juriitlic- 
tion if the actiou had been commenced hy sunlmons. 2. It must 
appear hy affidavit that the controversy is r e d ,  :111d the pl.oceec1- 
ing in good faith, to obtain a deci4on npon the rights of the 
parties. C. C. P., $ 315; IYilminyton v. Atkimou, cwte 54. 

It is true appeals have been eutertainecl from the deci5iol1 of 
coimty conlmissioners, acting under the provisions of the revenue 
law, and this was conferred ill express t e r m  by statute, and is 
recognized as a right of the tax-payer in the act of 1881, ch. 
117, 5 24. 

The  proceeding must be dismissed,'and it is so ordcred. 

PER CURIAM. 8 Dismissed. 
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R. J. GILL, Adm'r, and others v .  D. E. YOTKG and others. 

Amendment o j  Pleucliug. 

Where pleadings are amended by permitting w defend,lnt to rr~ake a case 
against hi i  co-defendants, involving a change of the subject matter of the 
original quit, it amount5 to bringing a new action o n  hi3 part, and the defen- 
dants cannot be restricted i n  their pleas, but mny 3et u p  any legal defence, 
a, a matter of light. 

I Chrwtnzas v. Mitchell, 3 Ired Eq , 535 : Cogdell v. Ezun, 69 X .  C., 464 ; Hen- 
derson v. Graham, 84 N .  C., 496, cited and approved). 

CIVIL ACTICW tried at Fall Term, 1582, of GRANVII,I,E 
Superior Court, before Graves, J. 

T h i ~  suit was begun on October 1, 1877, 11y plaintiffs, crecl- 
itors of' J\'ilIiam 1-1. Hughes, against the defendants, D. F, and 
I. ,J. Young, for all account of certain real estate conveyed to 
them by the dehtor i l l  :I deed absolute i n  form, but allegcd to be 
upon a parol truit  to provide for the pa, mcnt of certain notes 
due the plaintiff, Hights, a d  the intebtate of the co-plaintiff, 
Gill, and also to the Bank of Cape Fear, in which the  defen- 
dant, D. E. Young, was one of several sureties, and for hi5 per- 
sunal indemnity. 

The pl~intiffb also ask to have adjnbtment.;, had with the said 
D. E. Young, i n  whicsh they respectfully wrrendered to him 
their evidences of the debts, .;et aside, m d  each reitorecl to his 
fnll right to enforce the came, upon the gro~ind of mi+rrpresen- 
tation and fraud, by w11ic.h they \$ere induced to enter into the 
settlements of their several clain~i,  offering to return what e x h  
had received or to account for the full value of' what cannot be 
returned. 

The defendants deny the perwnal imput,ltiorrs of fraud ant1 
the allegations of ally t r n ~ t  in connection with the conveyance 
of the lot in question, averring that the deed \%as made, ill form 
and in favt, an absolute conveyance, the consideration of which 
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GILL v. YOUNG. 

wa5 the assumption hy the defendants of the indebtednesi clue 
by Hughes to the bank, of the scded value of two  thousand 
dollars, as tlicir own, a n d  tlte rxoneration of the said Hughes 
therefrom, \v hich debts hare heen fully tliicliargetl. 

The grantor, hecorning a party defendant in the cause, a1.o 
answers, a a r m i n g  the p u r p r s  of his said deed to be as set out 
i n  the complaint, except that in the trust were included and pro- 
vided for all dehts to whonlsoever due by him, ant3 to which the 
other defendants, both or either one, were sureties, a n d  for their 
full indemnification. 

In this state of the pleadings, numerous issues were submitted 
to the jury, most of them in reference to the settlements in which 
the nates held by the plaintiffs were given up, i111d it is only 
necessary to advert to the two, which relate to the character and 
objects of the deed : 

1. Was the deed, dated June 2, 1866, made by W. H. Hughes 
to D. E. and I. J. Young, purporting to convey a house and lot 
in Hentferwn, made npon a trust to secure the payment of the  
debts due frorn Hughes, with D. E. Young as iurety, to Robert 
G ~ l l  and W. H. Hights, and other dehts of Hughes, to whivh 
D. E. and I. J. Young were sureties? Am.--No. 

2. Did the plaintiff; havc linowledgr of the alleged secret 
trust more than three years before the bringing their suit, or the 
means of knowing it on reasonable inquiry ? AM.--Thcre waj 
no trust. 

U ~ I I  the rendition of the verdict upon theie and upon all 
the other issues, unfavorable to tlte plaintiffs, the court gave 
j u d g r n e ~ ~ t  for defendants, D. E. and I. J. Young, against the 
plaintiffk, retaining the cause as involving a controversy between 
Hughes and the other defendants-entertdi~~ed without acting 
upon a motion of the former for an account, and gave him 
leave to amend his pleading and substitute a complaint, as in 
an adversary action, against the defendants, D. E. and I. J. 
Young, for an acconnt of the alleged trust fnnd, on his entering 
into bond with surety in the sum of two huntlrecl ilollars, with 
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condition for the payment  of costs which thry may recover hy 
reasoll of  hi, fidilure t o  prosecute his act io~l  with Quccesq. 

Thereupon, the  said I. J. Y o u n g  filetl an affidavit, l~aseti on a 
writiug exhibited and 1 1 4  a5 evidence on the  trial, in which, 
his memory bring revived, h e  corrects seine of the  statelnenti 
contained in his answer in relation to the transaction. T h e  writ- 
ing is made part of the affidavit, and  is a penal h o l d  in the  sum 
of four  thonsand clollarq, executed by himielf  aud the said D. 
E. Young,  11ic father, to  ,aid Hugheq, with condition to be void 
if they shall pay off the  debt  clue I)?; him to thc Bank  of Cape 
Fear ,  es t iu~ated t o  be, when scxled, sorile two thouwnd dollars,  
a n d  relieve and  em- le ra te  said H u g l i r ~  from his liability. 

U p o n  this affi(lavit, theie defendants ask leave to  ailletid their  
an+n  e r  and  to p t  ill their defence t o  the case to  be made in the  
proposed substituteti complaint of H u g l i e ~ ,  and the court avented 
thereto, a5 to all  matte13 of defence w t  up  iu the  affidavit, but 
re fwed  to allon any  defence arising out of the  statute of limi- 
ta t ioni  o r  the statutory presumptiotl raised from lapbe of time. 

F r o m  tlhis ruliug, whereby the c le fe~~dants  a re  restricted as to  
their defence and 11ot left a t  liberty to p u t  in  all allowed by law, 
they appedet l .  

Hessrs. Xer.r.imon & Fulles- and  J. J, Davis, fo r  plnintiffj. 
ill;.. D. G. Fozcle, for  defendants. 

SMITH, C. .J., after stating t l ~ e  facts. T h e  finding of the jury,  
to which we have adverted, that  there wa, no unwritten trust o r  
agreemeut attaching to a n d  following the  tranqferred estate in 
the lot, v i t h  the  accolnpanying and snstaining covenant nhliga- 
tiori entered into by the  gmntees, nould  seem to have effectively 
disposed of the subject matter of litigation and conclusively to  
establish the  fact that they a re  only liable to  tha t  undertaking to 
pay off and  discliargc- tlie debt,  as  if they were principals thereill, 
as  betwee11 theniselves and Hughes.  But ,  as  the  cause has pro- 
gressed b e y o ~ ~ d  tha t  point, a d  t h e  grantor, Hughes,  has perniis- 
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4011 to c h a l ~ g e  his relations towards t h e  other defendants aud  hy 
a n  atnendment  m i k e  himself a party plaintiff, and  set out  a calls? 
of  action against them (the jridgnienl r e n d e r ~ d  retiring t h e  origi- 
nal plaintiff; from the cause), i t  is not only reasonable and proper, 
lwt  it is tlle r ight  of t h w  tlefenclants in reyisting the  claim to 
ie t  u p  a n y  ant1 all  legal defences that  wonld be open to t h e ~ n  if 
the  suit \rere now commenced; aucl a r ~ l i n g  which permits the 
one and refuses the  other, is a clear denial of' a right,  and  not 
the  exercise of a r l i a ~ ~ i o n a r p  power residing in the  judge  and 
beyontl correction. 

It is in form an a m r ~ ~ t t a i e n t ,  l x ~ t  the starting point of an action 
wholly differpnt ark1 iuvolving a change of the subject matter  of 
controversy; and if this is a d r n i 4 b l e ,  i t  must be attended with 
the  consequence of an action  the^ in fact f i r ~ t  begun, and remit- 
t iug t h e  defendant. to the same r ight  of defence. 

Autendments  a re  not allowed when the effect is to deprive the 
other  party of his available defences to  :t new action. Christinns 
v. MitcheU, 3 Ired:  Eq., 535; Cogdell v. &urn, 69 P\'. C., 464; 
Henderson v .  Graham, 84 N. C., 496. 

We (lo no t  ~ n o d i f y  the repeated rulitlgs of this court, that  
:tmeudments to tile f~ lea t l i r~gs  rest in t h e  brea3t of the  presiding 
judge, and  his allo\ving or refusing them is an exercise of hi5 
discretion not reviewahle by us. B u t  under  t h e  fnrm of arnend- 
ing, when a new canw of action is permitted to  be inserted, :ind 
the  complaint contains matter to which a former was not and 
could not he responiive, the new defendant cannot be denied his 
r ight  to  p u t  in an answer responsive to t h e  new case made in the 
coniplaint, and to set up therein any  legal defences t h a t  he may 
p m e s s .  T h e  onc rul ing involves the  other. 

Er ror .  Reversed. 
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W. T. BOING v. RALEIGH & GASTON RAILRO.4D COMPANY 

Recorduri, upplicntion for writ of-Laches-Attorney and  Client. 

1. Motion for writ of wco~dciri ,  as a substitute for an appeal, must be niade :it 

the next ensuing term of the appellate court. 

2 Neglect of attorney and that of the party-distinction between noted. 

(Webb v. Durham, 7 Ired., 1 3 0 ;  H a h n  v. Gui l fo~d ,  87 N. C., 172;  Bradford v. 
Coit, 77 N. C., 72; Brown v. Williums, 84 N. C., 116, cited and approved). 

MOTIOK to dismiss a 1.ecordar.i heard at  Ju ly  Special Term, 
1882, of VANCE Superior Court, befhre Gmves, J. 

On tlle 12th day of December, 1881, the defendant moved 
for, and ubtained from the superior court of Vance c ~ u ~ l t y ,  a 
writ of wcorclari to bring up a certain proceeding theretofore 
had before a justice of the peace and two freeholders of the 
county, nntler the act providing a remedy for the owner of stock 
killed by a railroad. 

I n  support of the motion, the defendant filed an affidavit of 
one of its agents, in which it was set forth that the trial before 
the justice and freeholders occurred on the 11th day of Septem- 
ber, 1880, when judgment was rendered for plaintiff in the sum 
of $40.00, and for costs; that then ant1 there, in open court, an 
appeal was prayed for the defendant and allowed by the jnstice, 
and under an arrangement between counsel, a short time was 
given to the defendant to give au appeal bond; that the bond 
was given and all the costs were paid, including the fees to the 
justice for the appeal, who promised to send up the case to the 
next term of the superior court, to-wit, the fall term, 1880; that 
defendant s~lpposed the same had been done, aud knew nothing 
to the contrary until ti very short time before making this motion, 
when it mas ascertained that the papers llad never been setlt up, 
or the cause docketed in the court; that acting uuder the belief 
that the case was i n  court, the defendant had retained counsel to 
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attend to it, and supposed that Ile had done so, and mould 
certainly see tirat the appeal was properly sent up and docketed; 
and that the defendant hai a valid defence to the action. 

\IT. H. Young, of counsel for defendant, also filed his affida- 
vit, stating that at  spring term, 1881, acting under the belief 
that the papers in the case had been sent up by the justice, and that 
the cause was then in court, he caused witnesses to be s n m m ~ u d  
and in attendance at that time, but the case was not called. 

The plaintiff filecl llis aflidavit ill  answer to the motion, with- 
out however materially varying the facts, and he insisted that as 
the defendant company had allowetl t h r ~ e  full terms of' the supe- 
rior court to pass without moving in the matter, it had lost the 
right to be relieved by it, own laches. 

A t  July  special term, 1882, the plaintiff moved to dismiss thc 
recortluri, when the defendant asked the court to find the facts 
to be as set out in the afidnvits of its agent and attorney, which 
the co~ir t  clecli~led to do, but gave j u d g m e ~ ~ t  dismissing the pro- 
ceetliag and setting aside the supersedeas that had been granted, 
and from this j u d g m e ~ ~ t  the drfendant appeals. 

3 r .  G. R. Harris ,  for plaintiff. 
Jfessrs. Ilinsdale & Devereuz, for defendant. 

RUFFIN, J .  I f ,  as we suppose, Hi, Honor's ruling rested upon 
the idea that, conceding the facts ti) be as alleged by the defen- 
dant, they furnished no excuse for its iaches or grounds for the 
relief asked, we feel constrained to give it our concorrence. 

I n  Webb v. Durham, 7 Ired., 130, it wai held that whenever 
a writ of ~ecordar i  was asked for, as a substitute for an appeal, 
the application Should be speedily made; and that any delay, 
after the earliest moment i n  the party's power to apply, must be 
satisfactorily accounted for. 

I t  was also held in Hahn v. Guilford, 87 N. C., 172,  that an 
appeal meant an appeal to the next term of the appellate court, 
and that it was the duty of the party to see that the justice 
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transmitted the ca.e; and if not done, to m o r e  promptly, and at 
the very first term, for a n r i t  of ~ e c o r d a r i .  

So far from accounting for the delay of this defer~dant, the 
fact, show it to hare  bcen po-itively i ~ e g l i g e ~ ~ t  mcl remiss, ill 
that, three terms were allowed to pa*, ni thoat  it> taking the 
pains to know that its appeal had been docketed. That an attor- 
ney had been employed to conduct the defence, furnishw no sort 
of an excuse for srwh re~nisness a, this. The  neglect of coun- 
sel will sometimes be accepted aq au  excu~e,  if it relates to a 
matter purely profesional, a t d  which the /)arty caunot perform 
for himself; but never, a hen he is capable of acting for himself' 
and by himself. This distinction is clearly drawn i n  Brccd fod  
v. Coit, 77 N. C., 72 ,  and it \voultl I)e singular, indeed, if i t  were 
not so, or  that a party should be excused for not  doing that which 
he ought to have done and might have clone, simply hecause he 
had trusted to another to do it for him 

There are other ground, npori which the jridgmeut helow 
might have been made to stand, but the laclies of the defendant 
is sufficient, and we prefer to put our approval up011 that alone, 
so that it may be understood what degrce of tli1igcnc.e is expected 
in all such cases-it being just the sanle which this court exacts 
of parties who apply here for writs of certiorccri. B r o w r ~  v. TKl- 
liams, 84 N. C., 11 6 ; Hahn v. Gzcirord, supra. 

No error. Affirmed. 

.JAMES H. SCROGGS, Adrn'r, v. MARY M. ALEXANDER and others 

Appeal- Certiorn~i. 

A certiom~.i will not be granted, first, where the agreement to waive the code- 
rnle  of making np  case 1s oral and denied by either party ; or secondl!, 
where the terms thereof are  to be decided b!. conflicting affidavits-except 
where the waiver can be shown by the affidavits of the appellee, rejecting 
those of the appellant. 

( TVulton v. Peumon, and case5 cited, 82 N. C., 464, approved). 



PETITION for ce,tior.n,-i, as a wb- t i t a te  for  an appeal, filed 
1 ) ~  tlefentlant, and  heard a t  Fel)ruwry Term,  1883,  of THE 
Sr P R E ~  Cor-rw. 

Mes.sr.s. Robbitcs 6: Long, for  plaintiff. 
,lfesws. B P ~ ~ c ,  Busbw Ce Eusbt  e, for  defcndauts. 

ASHE, J. T h e  petition dleges,  that  in 1 8 7 3  the plaintiff filed 
a petition in the  probate court of I r c t l ~ l l  county agaiuzt all  the 
defendants, fhr  a final setdenlent of hi3 adnlini5trntion of  the 
estate of Atlani R, Sitnonton, deceased, of wllich he was admin- 
istrator de bonis ?ton with the \bill anncxctl. 

T h e r e  wa; au  appeal from the jutlgment of the t~roba te  court 
to  the  superior court,  in terni,  and a t  fall tcrm, 1882 ,  judglnent 
wai  rendered by w i d  court against the petitioner, M a r y  M. Alex- 
ander ,  who appealed frotu the same, a d  the  f o l l o ~ r i n g  appears of 
record : 

L ' F a l l  term, 1882-Jutlgmcnt: from the  jotlgment, M a r y  31. 
Alexander  appeals :  appcal grantcd : notice of appeal waived : 
h n d  fixed a t  $50. Plaintiff appeals from the  jndgment  of the 
c o u r t :  appeal granted and  notice of appeal waived : bond fixed 
at $50. 

The defendant, Alexander, filed a bond for  the  appeal dur ing  
t h e  terni,  which mas accepted as  arnply good, ant1 is on file in 
t h e  clerk's office, a n d  through her conu+el, R. M. Alliion, pro- 
posed making u p  the case, when the  court informed him, "never  
mind,  the c o w t  will fix u p  the caw a11 right." T h e  counsel, 
being thrcwirn off his guard,  did not tender  a case t o  plaintiff in 
s t r ic t  accordance with the  Code, knowing that  the  rulings of the 
conrt  on the  exceptions, p r o  and con, contained in t h e  record, 
were all  tha t  could be pu t  in the  case. 

T h e  petition fur ther  states that  in Xovernber, 1882,  J u d g e  
Aver?, who rendered the  judgment ,  vizited Statesville to  t r y  a 
wri t  of habeas colprrs, and then informed her counsel (Allison) 
t h a t  he \vould make up the  case for  t h e  supreme court,  and  the 

9 
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counsel relied upon the promise until he received, on March 10, 
1883, a p o ~ t a l  card from Judge Avery, stating that from letters 
received from several attorneys, the right of appeal was lost by 
her failure to give notice and to tender a case, which is not true, 
only as to tendering the case, for the reason as abore stated. 

The staten~euts in  the petition were supported by the affidavit 
of R. M. A l l i s o ~ ~ ,  the defendant's conrtsel, who qtates the sarne 
facts, in substnntr, as those set forth in the petition. 

Scroggs, the plaintiff, stated in his answer to the petition, that 
the final judgment rendered by Judge Avery was appealed from 
hoth by the defendant, Alexander, and himself, as will appear by 
reference to the record ; that his appeal was perfected according 
to the prorisions of the Code, his said appeal having no refer- 
ence to any question between him and said defendant or the other 
distributees of the estate, but bolely to a question incidentally 
arising between hin~self and J. H. Stephenson, adrnini5trator of 
Joseph F. Alexander, late executor of Aclarn R. Simonton, which 
question having been con~promisetl between them. his appeal was 
withdrawn by consent of Stephenson-they being the sole par- 
tiec intereited therein. But the appeal of the defendant, h lex-  
antler, which he is informed and believes involves questions 
affecting the interests not only of hin~selfias atlrninistrator d. b. n., 

c.  t. a., hut also of the said co-distribntees, was never perfected 
according to law, by a service of the statement of tlte case upon 
the respondent, or his attorney at any time whatever, as he is 
informed and believes; that no waiver of the code-provisiot~s in 
refereuctt thereto, and no consent that the case might be made up  
by the judge himself, or in any other manner than the Code 
require>, was ever made or given by him or his counsel ; that 
any averment which may be rnatlc in behalf of the petitioner 
that the above waiver mas made or consent given, or that the 
judge propo5ed to make up the ca<e and the snrne was assented 
to, this respor~dent positively denies ; and he iq also informed and 
believes that no such assent was given by any of the other appel- 
lees or their counsel. 
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T h e  respondent fur ther  stated that  one inducement to  co~upru-  
mibe with Step11enio11 mas, that  11e wa- iuforn~ed and believed 
t h t  from the  long delay of defendant, Alexander, her appeal 
had been \r it11driin.n o r  forfeited ; and that  the \\ ithtlran a1 of' 

his own appeal ~ o u l d  expedite the hettlenlrnt of the eitate. 
T h e  unsner  of the  reqlwndent is ~ u s t a i ~ w t l  in every material 

statement by the  affidavit5 of 11. 1,. hlcCorkle, B. F. I m l g ,  T. 
S. T u c k e r  and D. h l .  Furches,  his a t t o r n e ~ z  

T h e  appeal of the defendant having been lost by her not coni- 
plyillg u i t h  the requirements of the  Code in ~ n a k i n g  u p  mieq 
on appeal, the quebtion arises, has she brought herself nithill  
ally exception to the  rigid rule  of code-practice, whic l~  it  i3 

insiited by the plaintiff ihonld be enforred. Some exceptions 
h a r e  heen recognized I)y this cuurt, otherwiw than hy the +pecial 
a g r e e r n e ~ ~ t  of counsel as required by t h e  statue, lmt the rule i- 
never relaxed in a case where the agreement for a deviation fro111 
the  statutory mode of appeal i i  oral and  is denied Ijy either party. 
o r  the  terms thereof are  to  be decided by co~lflicting affidavits. 
Wade r .  Xewberri, 7 2  K. C., 498; Aclum v. Reeces, 74 N. C., 

106; Rouse v. Q u i m ,  76 S. C., 354. T h e  only exception is 
where the  waiver of the code-rule can be .I~ocvn by the  affirla- 
vits of the  appellee, rejecting those on the  part of the appellant 
JVulton v. Peamo~z ,  82 S. C., 461; A t l a m  r. Breves, sups. 

T h e r e  is no such na iver  to be gathered from the  a o s n e r  of' 
Scroggs, h e  plaintiff, o r  from the  affidavit of either of his coun- 
sel ;  b u t  on the other hand, a positive denial that  there was a n y  
s r ~ c h  .waiver. IVe th ink  the  plaintiff had t h e  r ight  to  insist 
upon a strict compliance with t h e  requirements of the Code, 
rinless the defendant could show that  the circun1st:mces men- 
tioned in the  petition br ing her c d ~ e  within some of the admitted 
exceptions, and me are of opinion they d o  not. T h e  certiorari 
is therefore refused. 

PER CURIAM. Motion refused. 
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.ADDISON R I L E Y  and others v. A. W. LINER1':RRY and other>. 

I. A eertiomri will be granted, as a matter of right, where it appears that the  
appellant has been deprived of his appeal by no laches on his part, Lnt 
by the  conduct of the oppwing party, as shown here. 

2. The  c m r t  suggest that if any dificu1t.v arises in procclring a statement of 
the case, parties s l~ould cause the recold proper to be filed a t ~ d  the case 
docketed, so that they may he in a position to ask the aid of the conrt in 
perfecting the appeal without delay. 

(Skinner v. Lllawell, 67 N. C., 237, cited and npprovec). 

PETITION for certiornri heard a t  February Term, 1885, of' 
THE SUPREAIE COVRT. 

Xessrs. Dillad & Xoreheciti a nd Hinsdde c@ Devcreu.~, for 
plaintiff;. 

Nessrs. 8cott & Cnlrlzoell, for defend ants. 

RUFFIN, .J, This cause was tried at fall term, 1882, of Guil- 
ford superior court, and the verdict ant1 judgmeut being in favor 
of the defendants, the plaintiff3 appealed to this cowt. 

Notice of appeal mas given in open court, and the parties were 
allowed thirty days to prepare the case on appeal, ant3 afterwards 
au order was made, upou proper certificates and affidavits, per- 
mitting the appeal to be t:lken without security. 

The cause was not docketed a t  the October term of this conrt, 
notil the end of the week assigned to the 5th judicial district, 
when the appellee caused a transcript of the record to be docketed 
and n~oved the court to dismiss the appeal at  the costs of the 
appellant, and the reupo~~  an order to that effect was made. 

T h e  plaintiffs now move for leave to docket their appeal and 
for a writ of certiorari to bring u p  the record, and in support 
of their rr~otion offer the affidavits of their counsel, Mr. Robert 
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R. King,  and the clerk of said corlrt, as tending to explain their 
h i lu re  to docket the cause i n  due time. 

Mr.  K ing  in his affidavit itates that, knowing that his clie~lts 
hat1 k e n  allowed to appeal in f o m n  pauperis, and that therefore 
the clerk w o ~ ~ l d  get no fees for his services i n  the matter, he pro- 
posed to take upon hi~nself the lahor of preparing the transcript, 
all except the certificate, which was nsseuted to by that officer; 
that with this view, and i n  time iuficient to have had the t r m -  
script filecl as required hy the rules of this court, he callczd at the 
clerk', office for the p.lpers in the cause, but was told that they 
were not there. H e  then tnade a 11ke application for the papery 
at the office of the attorneys for the appellee5 (only one of ~vliom 
honever was present), antl was informed that the papera were all 
there except the case 01% cypenl, a d  that had bee11 lost and could 
11ot be foulid. That  the attorney also informed him tha t  he was 
then engaged in nialting out a tranwript nf the case, and had it 
partially done. I-Ie then propoqed, with the asient of the attor- 
ney, to take hi4 work ancl complete it, ancl to send it on for the 
appellants, but this not being agreed to, he took the papers, again 
heing asburet1 that they nere all there except the statement of 
the csa-e as signed by the judge. Not doubting that the missing 
paper would be found, he went immediately to work to nialie 
orit the trdnscript, and did make it out 50 far as he could without 
that paper. He then made another application to the clerk for 
it, and upon leariling that it had not yet been found, caubed 
iearch to be made for it, t ~ u t  without availing anything. While 
engaged in making the -earth, the time prescribed by the rule, 
within which the transcript ihould be docketed, passed, without 
liii being able to complete and forward it to this court. Thus  
matters stood until the end of the October term of this court, 
and after the appellees had carisxl a transcript to be filed antl the 
appeal dismisqetl (which transcript had been prepared by their 
counsel, and contains an exact copy of the paper said by him to 
have bren missing), when the case as iigned by the judge wai 
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found by the clerk upon his table, though when and by wholn 
placed there that oflicer did not know. 

The  clerk in his affidavit s in~ply ,  hut fully confirms the state- 
ments of Mr. King,  as to his having applied for  the papers and 
their absence from zhe office; the fact that they were said to have 
been found at  the attorneys for the appellee, d l  except the state- 
nlent of the case prepared by the judge; and the appearance of 
that paper, for which he could not account, u p o ~ ~  his table sfter 
the appeal had been clismiised. 

The  defendants offer no opposiug testimony, nor do they 
attempt to explaiu the case a i  made by the affidavits offered by 
the plaintiffs. 

Taliiug the facts to be as set forth iu tlose affidavits, the court 
cannot for a moment hesitate to grant to the plaintiffs the bene- 
fit of the writ they ask for. I t  mould be a reproach to the lair, 
and bring sl ian~e upon the courts, if they were to permit parties 
who had themselves been guilty of no laches to be deprived of 
their appeal in any such manner. 

This is no ordinary case in which the court ia asked in its dis- 
cretion to set aside its order dismissing an appeal, an11 therefore 
it does not fall under Rnle 42, which require, that before such 
an order shall he made, the appellant whose appeal may have 
heen dismissed shall repay to the opporing party his costs 
incurred in the matter. Tl~ese  plaintiffs base their claim to the 
aid of the court upon such a state of facts as entitles them to it, 
as a matter of right, and not in the discretion of the court, and 
therefore the court declines to impose :my such terms upon them. 
Skinner v. Mazwell, 67 N. C., 257. 

W e  take occasion, however, to suggest, that in a case like the 
present, and in all others in which there should be any difficnltp 
in procuring a statement of the case oa appeal, it is best that 
parties should at  least forward and cause to be docketed a tran- 
script of the record proper of the case. I n  this way, they will 
secure a footing in this court, and can always have its aid in per- 
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fwting their appeals, and it may be that the court will hereafter 
insist u p l  this course being taken. 

The clerk of thii court will at  once docket this cause and will 
issue the certiorari as prayed for by the plaintit%. 

J ~ l d g n ~ e n t  accordingly. 

I,. H. HORSTHAL & BRO. v. JVESTEIEN IYSURANCE ('OMPANY. 

1. T h e  plaintiff' applicant for insurance made an approximate estinlate, from 
memory, of amounts of imurance then existing on the property, to the 
defendant conrpany's agent, who reported a definite snm to the cbmpany; 
the agent had ntithority to act upon verbal statements, and a policy was 
issued; ~ d d ,  that t he  representation was not false, and that plaintiff is 
not responsible for the error of the agent in his report to the company. 

2. T h e  agent's actual knowledge of the additional insurance in this case, is in  
law the knowledge of the principal, and a waiver of the requirement pro- 
hibiting other insurance without the written consent of the company. 

(Collins v. lizs. Co., 79  X. C. ,  270 ; B y d l  V. Ins .  CO., 84 N. C., 3.55, cited and 
approved). 

CITIL ACTIOS tried at Fall  Term, 1882, of BEAUFORT Supe- 
rior Conrt, hefore Qilliam, J. 

The  plaintif-fs' action is upou a fire insurance policy issued hp 
the defendaut cornpany upon a htoclr of goods snbsequeutly 
burned, and the recovery is resisted upon the grounds: 

1. There was a False representation, having the force of a 
warranty, that the a ~ n o ~ i n t  of previous insurauce on the property 
was twenty-four thousand dollars, while it mas in excess of that 
znm.  

2 .  Tliere were insurances afterwards taken out on the same 
property in other companies, without the written endorsed con- 
sent of the defendant thereto. 
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T h e  cause n a s  referred by consent, to  W. B. Rodman,  to  ascer- 
tain and report the  facts, whose findings were to  be final on them, 
and  his rouclusions of law snhject t o  exception and review. 

The  facts found by the  referee, so fidr a i  material to the 
present inquiry, a re  in ~ u b s t a n c e  as  follows: 

O n  J u n e  6th)  1880, the  plaintiff*, through one of the rnem- 
hers of  their  firm, made application to one Montgomery,  a n  agent 
of the  defendant company, for  adtlitioiial insurance upon tlreir 
stock of  goods in the store a t  P lymouth ,  in the  sum of two thou- 
~ a u d  dollars, stating a t  the  t ime tha t  there was o tbr r  insurance 
of twenty-four t l~ousand  dollars, o r  thereabout, t h e  policies for 
which were or] deposit in New P o r k  with a n  inqura~we agent 
a n d  broker, and he, the applicant, could not state t h e  anloant 
accurately; it might  be lesq than t h a t  sum,  o r  more, o r  even :IS 

much as  th i r ty  thousand dollars. T h e  agel!t replied, " B e  as  
accurate as  you can as  to  the  a m o u n t ;  as  to the names of the 
con~panies ,  i t  ~llalies no difference"; and t h e  applicant said, " I 
t h i n k  i t  is twenty-four thousand dollarb." 

T h e  insurances t l ie t~ covering the property, ah it was aftrr- 
wards aicertained, were in value twenty-eiqht thousand ieven 
hundred a n d  ninety-one dollars. 

O n  t h e  same day, the  same partners also applied to  the said 
Montgomery, who was also agent  for other cotnpanies, for  insur- 
ance i n  two of  them upon the same good5 in a n  additional sun] 
of two thousand dollars in each. T h e  application for insurance 
i n  al l  these companies was entertained, and  in a few days there- 
after policies were issued by the  defendant and by one of the 
other  companies, a n d  sent through the mail and  received by the 
plaintif&, and. a few days later a, policy from the  remaining insur- 
auce company-each being in the  same sum,  a n d  tha t  of the 
defendant  being t h e  policy now in suit. 

T h e r e  was no written or  printed application iigned by the act- 
ing plaintiff for  hi-; firm, a n d  the  policies were procured by the 
agent  a d  issued upon the verbal representations mentioned. 

T h e  goods a t  the t ime of insurance were worth fifty thousand 
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dollars; and when destroyed by fire on ,Tannary 31st, 1881, were 
of' the value of thirty-nine thousand three hundred ant1 sixty 
dollars. Deducting therefrom the value of the goods suved and 
of those not covered by insurance, the actual loss (in those insnred 
;~tnounts to thirty-five thousand nine l~undred ant1 fifty-six dol- 
lars and fifty-two cents. 

The referee deduces as propositions of law applicable to the 
subject matler of controversy, as ft111o\vs : 

r 7 l h e  plaintif&' statement in resl~r~ct to the anlount of existing 
insurances \ws qualified ant? an approximate estimate f r o i ~  1ne111- 
or?, ant1 in its qualified swse is true. The error, i n  reporting 
to the def'entlant an absolute ant1 defiuite sum, is that of the 
agent only, for which the plaintif% are not req~onsible. The 
21gcnt hat1 authority to acctyt :uld act upon the verbal statement 
of the plaintif, and his pri~icipal is bountl thereby. The cotem- 
pora~eous  ap1;lications to the commcJtl agent of the three insur- 
ing colnpanies for separate policies of the sanie amount in each, 
and tlie sul)sequent issue and delivery of them thns knox11 to the 
agent, are i n  legdl effect known to the principal, and the action 
predicated npon this knowledge is a waiver of com1)liauce with 
the clause in the policy which prohihits a snbsequeslt insurance 
on the same property witltout the consent iu tvritiug of the cont- 
pany endo~-sed tl~ereon. The plainti& are therefore ent,itlcd to 
juclgnient. 

The tlefendaut excepts to the several conclusions of law reported 
by the referee, and, his exceptions k i n g  overruled and judg- 
ment rendered for the plaintiffs, appeals to this conrt. 

~Vess~s .  P I - d e n  & Shaw and Jas .  I?. .Moore, for.plaintiff-. 
112;~. Geo. H. Byown, Jr . ,  for defendant. 

SMITH, C. J., after stating the al~ove. The  clauses i n  tlie 
policy which, it i i  claimed, vitiates altd anl~uls  the c o ~ ~ t r a c t  of' 
insnraace apon the facts ascertained are these: 

1. The application, plan, survey, or description of the property 
10 
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Itereill insurrtl, referred to i l l  this pc)licy, shall be considered a 
part  of th i s  contract and 21 warranty by the  assured dur ing  t h e  
t ime this policy is kept  ill force. * * * I f  the  assured shall 
have or  shall hereafter make ally other contract of i~rsnrance, 
whether valid o r  not, on the  property here ly  insured, o r  any  
par t  thereof, witlrout the  ronsent of this conlpany written hereon 
* * * +  then in every such case this policy shall become 

void. 
6. I t  is fur ther  understood am1 made part of this contract, 

that  the agent of this company has no authol,ity to waive, mcdify 
or  s t r ike  from this policy a12y of its printed c o r ~ d i t i o ~ ~ s ,  nor  is 
his assent to  a n  increa;;e of risk 1)intling upoil the conlpany, until  
the  same is endorsed in wri t ing o n  the policy, and the  increased 
premium paid; nor, in case this policy i hall become void by 
reason of the violation of a n y  of the .conditions hereof, has  t h e  
agen t I )o \ve r t o r ev ive the san l e .  * * * ++ * * * * 

T h e  excel~tion, based on the  additional and alleged subsequent 
insurance in the  two other  companies representetl by the  agent,  
has n o  support i l l  the  facts ascr~rtninerl and rcported by tlre referee. 
Tlre applications Tvere sin-rrllta~leo~rs a ~ d  all anterior to  the  issn- 
ing  of tile defe~:dnnt's policy, and llerrce not within tlie scope 
of' the inlribitory claast.. But  if the policies bore t h e  relation 
of prior and posterior in the date  of their issue, that  of the 
clefentlant was i .w~et l  : \nd delivered to the plaintif% with actual 
knowledge of the fact o n  the p r t  of  the agent,  and ronstlwotive 
knowledge of his principal, and rnwt  he deemed to h a r e  heen 
done with full a,-sent t o  the  proposed increase, and hence the 
company has waived a strict compliarwe with the requiremetlts 
of this provisjor~ for  forfiiture. 

The citations ~na t le  i n  the argument  for the  plaintiiTs from tha t  
valuable treatise, M a y  on I~lsur:rnce, frrlly sr~atain this view. 
h grueral agent,  such as tlie referee finds Nontgonlery. to  have 

been i l l  thc  transartion, represents his princilml in it  and may 
hind him by any  act o r  agreement f'airly within thc  apparent  
cope of  his e ~ n p l o y m e n t ;  and  this, a l though  there m a y  have 
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been lin~itations put on Iris authority unknown to those with 
whom, i n  such capwity, he nray havc dealit~gi. Thrrr he may 
bind llis conlpany by a par01 contwct, 5 128; noticc to llitri is 
~ ~ o t i c e  to hi ,  prirrcipl, ant1 his line\\ ledge is the knowledge of 
the conlpany, $5 131, 132, 142, 143;  Wood o n  Ills., 9 s  394, 
388; 11e nlay waive a forfeiturtl and dispense with what nould 
otherwise cause it. May on 111.. ., 9 136;  Wood on Ins., $9 
391, 395. 

A rece~rt decisio~~ i r ~  the su1)rerne c30urt of the United States 
(Inswaizce Co. v .  ~Vdson,  1 3  Wall., '222) is so direct and clear 
upon the point, that it scerrls w11oIly needless to searc:l1 fur other 
authorities i n  the stnte courts or ill the worl;s of element,ary 
writers on the subject. This was a ca-e of' lift. insurance, antl ill 
a o * w r  to an i q u i r y  a i  to the age antl cause of death of the 
mother of the :lppli<aant, both Ilinl~elf a r d  wife said that they 
i~ei ther  of then1 I:ne\v a t  what age or from nhat  disease tile 
mother died. An aged \roman present professed to li110\\~, and 
being quettioned I)y the ageut, stated tllat she, the cleceascd, 
wag forty years of age and died from fever. This answer was 
entered i n  responw to the inquiriet by the agent, the applicant, 
and his \\ife, neither of then1 a f i r ~ n i n g  the staten~ellt, nor atsent- 
ing tilereto, ant1 the application containing thia auswer waa after- 
wards signed by him. It wa i  i l l  proof that the mot lm died 
much earlier in life and from consun~ption, and the company 
.sought to avoid the contract of insurat~ce for this false informa- 
tion upon which the policy iziued. 

TTTe prefer to reproduce extract5 from the a l~ le  opinion of Mr. 
J u s t i c e R h ~ ~ , ~ ~  ~ipon the ~xeritqof thisdefence, rather than indulge 
it1 comments of our own upon it. Detailing the, circumstances 
under which the i~~f'ol.rnation was o t ~ t a i ~ ~ e d  antl inserted in the 
blanks of the signed, application, he says, " it is clear that for 
the ins~lrer to insist that the policy is void because it contains 
this statement, wo111d be an act of bad j d h  and of the grossest 
htjustice and dishonedy. And the reason for this is, that *the 
representation was not the statement of the plaintiff, and that 
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the tlefendant Btrc>w it was not whe~t he wade the contract, and 
that it was nlade by the defendant who procured the plaintif 's 
signature tl~erzto." 

And again, in speaking of the attempt to make their owl) 
sol ic i t i~~g agents, the agcnts for many purposes of the assured, 
he continues: "Brtt to a!)ply this doctrine in its full force to the 
system of selling policies through agents, which we have tlescril)ctl, 
would be a snare and a r lc lwio~~,  leading as it has done in ntilner- 
ous instances to the grossest frauds, of whicl~ the insurance conl- 
p n i e s  receive the benefits, and the  p r t i e i  supposirig tht~rtiselcec 
insured are the victims. The  l)on.ers of the agent are pri~ncc 
jbcie co-extensive with the business intrusted to his care, antl 
will not be narrowed b y  the limitations not  con~mnnicatecl to the 
person with who~u he deals. An insulxnce company, establisl~- 
i ~ l g  a local agelxy, must he l~eld responsible to tlre parties nit11 
wl~oni tlrcy trmsact busines., for the acts ant1 declarations of the 
agent \\ itlrin tlle scope of his h s i u e ~ s ,  as i f '  they proceecled from 
the princit)d." 

The  same doctrine t h w  forcibly drdnred ha5 bcen adopted 
and announceti by thi, court in the c4aae, of' Collins \.. Ins. C'o., 
79 N. C., 279, and drycrll v. Ins. Co., b4  S. C., 335. 

The representations of the 11laintiff- are not \varrantirs in any 
SenhC whkh can infect and illvalidate the cootract. &Iay, 5 161. 
Thry simply express the opioiou or memory of the partner, are 
in themselves b ~ ~ t  an : ~ l ) p ~ ' c ~ ~ i ~ ~ ~ i i t e  rstirmte of the a n w u n t  of' 

 insurance.^, a d ,  anless intentionally false, which is not zug- 
gested, cannot enter as a LTitiating element i l l  tile contract of 
iosurance. As suc.h, the representation as t o  value was givcn 
; ~ n d  received, and the policy made out : 1 1 d  clclivered. 

TVhat has beeu said tlispoes of all the estreptions, and neces- 
sarily results in sustaining the conclusions of t l ~ c  referee the 
rulings of the court in affirming t1le111. Therc is no error, antl 
judgment  :nust be entered for the plaintiEs. 

iC'o error. Affirmed. 
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-- 
GRAKT 21. MOORE. 

S. GRSXT v .  11. MOORE. 

Injunction. 

An i~ljunction will not be granted where the matter is itlvolved it1 another 
pending snit between the same parties, in which relief can be there had. 
h party in snch cnse is not allowed to seek redr.ess fronl the action of one 
conrt t h r o ~ ~ g h  the conflicting action of another court, or  in a different and 
d i s t i ~ ~ c t  proceeding in the same court. 

(AJfurri l l  v. N u w i l l ,  and cases cited, 84 N. C., 182;  Chambem v. P e n l a n d ,  78  N '  
C., 5 3 ;  I ' w k e ~ .  v. Eledsoe,  87 N. C., 221, cited and approved). 

n f o ~ ~ o s  for  injunctioq, in a n  action pending iri ~ T J P L I N  Supe- 
rior Court ,  heard a t  Chanibers in Clinton on the  22d of January ,  
1583,  bethre ~ I I c ~ o g ,  J. 

T h e  defendant in this action, as plaintiff in  another, prosecuted 
agaiust the  present plaintiff, \cbo is the defendant in that,  a t  :i 
special term of  Dupl in  iuperior  court held in 1882, recovered 
judgment  for  tile possession of the land in dispute between them, 
and for his costs of suit wit11 a stay of execution for ninety day<, 
dur ing  n i1ic.h certain referee. named 5hould pass upon the  valuc~ 
of  renti,  '*>certain payrnents made, and  the residue of the  pur- 
chase money d u e  npon a contract, and run a 'd iv i s iona l  line, 
nnneceqsary to  be statrc! with grt3ater p:wticularity, in order  to  a 
f d l  adjustment of  uuiettled matters connected with said contract. 
Th is  juilgmeut n a i  rendered ~ ~ n d e r  a conseut to submi t  the con- 
t roveriy to the  presiding judge, w l ~ o  wa5 " to render such jridg- 
ment as  he  s l ~ a l l  tlecm proper." 

T h e  referees f'ailed tt5 act within the  limited time, a n d  execu- 
tion \$as thereafter sued out by the  defendant, Moore, and placed 
in the  iheriff's ilantis, to restrdiu whose proceeding under  it, t h e  
pre.;ent action i5 com~uenced by the  plain tiff a r ~ l  a preliminary 
injunction asked. 

Numerous affidavits mere i l~troduced and read a t  the  hear ing  
of the  application, for and in opposition to it, the relief being 
clemarlded on the  ground that  the  plaintiff was in no defaul t  fo r  
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the  inactiou and delay of the referee$, whicah were wholly attrill- 
utable to  themselves. 

H i s  Honor  upon a r g u u ~ e n t  before 11im on January  22~1, 1883, 
tleclinecl to  graut  the  iujunction, "for the reason that  the plain- 
tiff has a remedy for  t h e  matters of  which he complaio+, by a 
motion in the  original cause." Fro111 this rul ing the p la in t i f  
appeals. 

Mr. H. R. g o ~ n g n y ,  for plai~ltiff.  
Messrs. Allen d? Isle,. and 0. H. Allen, for  defentlants 

SMITH, C. J., after ztating the case. T h e  a c t i o ~ ~  of the court 
in refusing to entertain the  a p p l i c a t i o ~ ~  for  it11 iuterfercnce with 
the proceeclings i n  another pentling suit bctween the wine partiez, 
with reversed relations, when full relief ('an he there had, is ful ly  
5uzt:zinecl by the  cases caited in the  argument  for  the appellee, 
and the  aettlecl practice, we had I~opetl, w i s  well untler5tood. 
The referellees are  Council v. Flivtrs, 65 N. C., 54 ;  Eicison v .  

X c I l ~ m i n e ,  73 N. C., 312; Chambers v. Penlaud, 78  N. C., 53 ; 
L o r d  v. R e n d ,  79 K. C., 55; Xzwrill v. X z ~ r d l ,  8 4  N. C., 182; 
Pd~zer v. Bledsoe, 37 N. C., 221. W e  recall w l ~ a t  \w+ said in 
C1~ccnzbe1.s v. P e n l a d ,  a n d  reaffi rrned i n  J i g h t l y  variant language 
in P a r k e r  v. Bledsoe. 

" W h i l e  the  action is pending, relief can be obtained by a 
tlefendant, aggrieved by a judgment ,  by his applying to the court 
wherein i t  was rendered for a modification, and meanwhile fhr a 
s ~ ~ p e r s e d ~ a s  or  other order, arresting proceedings until t h e  appli- 
cation can be heard. H e  is not allowed to seek redress from the 
action of oue court through the cot@icting a n d  repugnant action 
oj' another C O L L ~ ~ ,  or i n  a dgeren t  c c d  distinct proceeding i n  the 
same court." 

U n d e r  our  former 5ystern redress agaiust a n  inequitable jadg-  
ment  o r  an unconscientious use of it, mas afforded by a persolla] 
mandate addressed to the  party, restraining and  controlling hi9 
conduct, but uot by :I direct interposition ill the  cause. Now the 
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correction is sought i n  a modification of the  judgment  itself, and 
in instructions p u t  upon the issuing of  process to enforce it, the  
injunction or  restraining order operating only as a saspen- 
sion of  action until  the application can be heard. T h e  judg- 
ment  is affirmed and  this  ill he certified. 

Xo error. Affirmed. 

WESTFRS NORTH CAROLINA RAILROAD COMPANY V. GEOR- 
GIA 6i XORTH CAROLINA RAILROAD CORfP.IKY. 

.An injunction will not be granted npon the facts of this care, a i  no injnry will 
result to the plaintiff by a denial of the application. 

(fTrfg. Co. v. Fo r ,  4 Ired. Eq., GI ; F,.izzle v. Pci t~iek ,  6 Jones' Eq , 354 ; Thomp- 
son v. XcATui~, Phil.  Eq., 121 ; D n n k w t  v. Rinehnrt, and cases cited, 87 K. 
C., 224;  Peebles v. Com'is, 82 8. C., 385 ; R. R. Co. v. Cona'ts, Ib . ,  259, cited 
and approved). 

~IOTIOX for injunction in an action pending in WAKE Supe- 
r ior  Court,  heard a t  Chambers in October, 1882, before ~ V c ~ o y ,  J, 

T h e  plaintif% allege that under  the  provisions of' the act incor- 
porating the Weytern Divis iot~ of the  Western Nor th  Carolina 
Rai lroad Company,  to whicll t h e  plaintiff company under  the  
name of the  Western North Carolina Railroad Company has 
succeedetl, :111d other acts of l~gi,ilatioa relating thereto, a route 
westward f r o n ~  Asheville towards t h e  Tennesree boundary, passing 
over a locality known as "Retl Riarble Gap," has been surveyed 
and located, and thus  an iuchoate prior r ight  to construct the 
railroad thereou acquired, to become perfect upon payment  of 
damages to  be assessed for the appropriation of  t h e  land.  T h e y  
f'urtller ailege that  the defentlant company, the  Georgia and 
K o r t h  Carolina Railroad Company,  organized and  operating also 



80 I N  T H E  S U P R E M E  C O U R T .  

under the laws of the state, has taken possecsion of a portion of 
the land traverqetl by the line of the projected road, iu procrsi 
of construction hy the plaintiff, and ~Ia i tn ing a right tu locate its 
road thereon, under a deed or license Srorn the proprietor of the 
land, is engaged with a large force of workmen in making exca- 
vations and levelliug, with inteni to put its supvstrncture thereon 
for the rail track when filled for the purpoqe. 

The  object of the action i i  to have the defendant company, its 
officers and agents perpetually enjoinecl fro111 interfering in any 
way with the lard  thus previously t:ll;en a i d  appropriated to the 
nse of the plaintiff coinpany, and upon a p r c l i ~ ~ i n a r ~  application 
to the judge on July  2d, 1882, he clecitled to i.sue a restraining 
order to be in force until it could be heurtl, and directed that 
cause be shown by tlre defendant, at Raleigh, 011 Angast 21st, 
thereafter (the hearing having bren postpond on that day to 
Octobrr 11th) why the injuncdon asked should not be granted. 

The  parties appeared antl filed numerous aadav i t s  ant1 eshibiti, 
t hwe  of the parties in thc form of complaint and answer heing 
used as such, bearing generally npon the conflicting claim, 
acserted by each to locate it5 line of railway over the disputed 
territory, to which i t  is not necessary to advert in detail. 

H i s  Honor upon the evidence, after finding the facts, ordered 
and adjudged that the Georgia $ Xorth Carolina Railroad Corn- 
pany, and its officers, agents antl employees be enjoinecl till the 
heariug of tile cause, from occupying, working or usinq, a i  :I 

road-bed or track, any part of "Red Marble Gap'' on the iurface 
that would be necessary to put the cwtre  of their track where 
the excavation is made, at  least 15 feet from the centre of the 
track of the Westeru North Carolina Railroad Cot~lpany, rnher~ 
run ou the line with which i t  has enteretl the gap, and heretofore 
heen marked and surveyed, and so as to make its slopes sufficient 
:ind not less than 25 feet from the centre of the gap, unle,s it 
shoulcl be made to appear to the court hereafter, that owing to 
the tlatnre of the gap it may be necessary to modify this order 
so as to allow the centres of the two tracks to approach uearer to 
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each other, and an injnnctior~ conforming to the judgment W:IS 

directed to issue, on the plaintiff company's filing a lmnd in the 
sum of $2,000, intended, as we suppose, thongh snsh is not its 
declared object, to provide an indemnity for the defendant com- 
pany against any damages it mil,- sustain in consequence of the 
wrongful suspension of its operations a t  this point. From this 
ruling the defendants appeal. 

Messss D. Xche~tck and Kenrl~, Busbee & Busbee, for plaintiff. 
Messrs. Battle & ,Wor.decni, for defendant. 

SMITH, C. J., after stating the above. From the evidence it 
seems that the morlc of construction ~ I I  the plaintiffs' western 
extension of its road has not reached by mauy miles, nor is it 
likely to reach for a long time to come, the locality of the gap 
where the defendant company is at work, 2nd whose work is 
interrupted by the rcstrsining order, nor is the possession of it 
required for any present use of the plainti%. 

Moreover, if we understand the operations thcre in progress, 
preparing the surface for the laying of a track, instead of beiag 
in,jurious, in case of an ultimate adjudication in favor of the 
plaintiffs' cotnplaint, it will ensue to their advantage, because i t  is 
in part the very same work the plaintiff company would have 
to do in preparation for laying its wider track. If it were to 
some extent an injury, the damage would not be irreparable, 
since the proeed solvency of the defendant company would insure 
adequate compensation. 

In the other aspect; of the case, the effect of the restraining 
order upon the defendant company, shoultl its claim be held to 
be superior to the other, might be very injurious in interrupting 
the prosecution of another public enterprise, and entailing 
damages for which money might be :a very inadequate cornpea- 
sation. 

So then, the denial of the injunction ?LOW cannot hur t  the 
11 
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plaintiff company, for its own work is not interfered with and 
its engineering surveys a d  estirmtes go on without iuterruption, 
and when an actual obstruction is met, if it occurs before the 
final trial of the case npon its merits, it will then he time for 
the plaintigs to ask for the exercise of the restraining power of 
the court in order that its ~vork niay go on. I t  is at least unne- 
cePsary, if not premature, to ask for it SO long i l l  advance. I f  the 
purpose of asking for the internlediate injunction is toobtain the 
opinion of the court upon the question of priority of right to 
lay the track npon and over the gap, of the contesting companies, 
we should refrain from giving it, since the motion is heard u p o ~ ~  
ex-parte evidence, without those safe guards which the law has 
provided, in requiring in  most cases the personal presence of the 
witness and affording, in all, opportunities for cross-exaininatioli, 
conditions SO important to the development of truth and detec- 
tion of falsehood in trials before a jury, and under the rules that 
govern then). 

We only proceed in the inquiry so far as to see that there is a 

reasonable claim and right sufficient to call for and anthorize the 
exercise of the power possessed, to take care of a dispr~ted fund 
in danger of being lost or impaired, or to prevel~t an .irremedi- 
able threatened injury. 

The facts of the preseut application do not bring i t  within the 
principle upon which a court of equity acts in affording such 
relief, uor do they warrant our intervention in the controversy 
at this stage of its progress, and we leave it, where it should be 
left, to the tleterminatioi~ of a jury. 

These views are in consonance with judicial practice as estab- 
lished by our own adjudications, to some of which we refer in 
closing the opinion. Deep River Man. Co. v. For, 4 Ired. Eq., 
61 ; F r i d e  v. Patrick, G Jones' Eq., 354; Thompson v. McNair, 
Phil. Eq., 121; McC70rmick \7. ATixon, 83 5. C., 113 ; Bunkart 
v. Rinehart, 87 K. C., 224; Yeebles v. commission el..^, 82 N. C., 
385; Rnilroacl v. Commissioners, Ibid, 259. 
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To t h e  s a m e  effect are High o n  I t ~ j u n c t i o n s ,  $5 35, 417, 590; 
a n d  Rsses County v. Blair, 1 S t o a k t o n  (N. J.), 635. 

There is error i n  i i a u i n g  the i n j u n c t i o t l  u n t l e r  the c i r c u n l r t a n c c s t  

and the o r d e r  t l~e re f 'o re  i i  r e v e r d .  Let this be ce r t i f i ed .  

Error. R e v e r b e d .  

WILLIAN P. DAY v. JAMES N. STEVEXS and another 

1. A partnership existq, where t l ~ e r e  is a con~mon liability for losses anti a conr- 
mon participation in the profits, as profits, after the payment of expenses. 

2. A partnership, regulating the relations and interests of the members aniong 
themselves, is not the same :is one Formed and acting as such in its rela- 

tions to others. 
:i. Where the landlord fi~rnisltes the land and teams and feed for them,  and 

the tenant snpplies the labor and provisions for the laborers, in the cnlti- 
vation of a crop-the gross p r d n c t  to be divided between them, withont 
any accocmt of expenditures made by ei ther;  Held, that the agreement 
does not constitute :in agricnltural partnership. 

4. T h e  statnte expressly provides that the lessor, by reason of his receiving a 

share of thecrop,  s l ~ a l l  not be regarded as a partner of the lessee. 

8. CUTLIS V. Cash. 84 S. C., 41, explained and corrected. 

4:l.launry v. Coit, 86 S. C., 463; Curtis v. Cash, 84 LU. C.) 41 ; Reynolds v .  Pool, 
Ib., 37 and 37 Amer. Rep., cited and commented on) .  

Crwr, ACTION tried a t  S p r i n g  T e r m ,  1883, of DURHAM S u p e -  

rior C o u r t ,  before G'ilmer, J. 
V e r d i c t  a n d  j u d g m e n t  for p la in t i f f ,  appeal by d e f e n d a n t s  

Messrs. J. W. Graham a n d  R. C. Strtcn'wick, for p la in t i f f .  

Xr. W. V7. Pull% for t l e f inc lan t s .  
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SMITH, C. J. T h e  complaint alleges that defendant entered 
into an agreement and formed an agricultttral copartnership for 
working a farm (belonging to  the defendant, James K. Stevens, 
and situated iu Sampson cot~nty), for the year 1571, and that on 
October 8th of that year, they contractetl with the plaintiff to 
sell and deliver to hirn, at  Durham, the entire crop of tobacco 
raised thereon at 'the price of $16 for every one Ilundred pound*. 

T h e  tobacco not being delivered, the prejent action was insti- 
tuted on Devemher 21st, 1881, to recover compensation in dam- 
ages for an  alleged breach of obligation. 

T h e  defendants deny that any copartnership was constitutetl 
or  intended to be constitnted between them by their agreement 
for the cultivation of the land; that any snch contract was made 
with the plaintiff; that the plaintiff was ready to con~ply  with 
its terms if any such was made; or that any breach has been 
committed sut,jecting them to the plaintiff's deo~antl for damages. 

Several issues involvir~g the tlifferent matters in controversy 
were prepared and submitted to the jury, of which it is only 
necessary, in the view which we have taken of the case, to set 
out the t w o  following: 

1. Were the defendants, J a ~ u e s  H. Stevens and James I-I. 
Burch, at  the time mentioned in the complaint, partners, as 
farmers, n)anuf'xturers or merchants? 

2. Was the coutract mentioned in the second allegation of the 
complaint entered into between the plaintiff and defendants, in 
manner and form as therein stated? 

Upon the trial evidence was introduced to bhow that early in 
the year 1881, the defendants entered into a mutual agreenleut 
for cultivating the farm, in which Stevens was to allow Burch 
to work the land and raise the crop, and to furnish I~inl  teams 
and feed for them to be so nsed, while Burch was to supply the 
required labor and provisions for the laborers to be employed, 
and each was to have an equal sllare of the produce made on the 
farm for that year. 

The  plaintiff contended, while the defendants denied, that this 
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agreement coustituted a copartnership between the parties in their 
relations to others, or created an ageucy, in the exercise of which, 
each could dispose of the whole crop and bind the other by the 
coutract; and the defendants fnrther insisted that if by virtue of' 
their agreen~cnt a copartnership did in law exist between them, 
the contract of sale made by Burch was not within the scope and 
purview of the association, so as to include the nloiety of the 
product of the defbndant, Stevens. 

The  court instructed the jury, that the effect of the agreement 
shown in evidence would be to create a copartnership for agri- 
cultural purposes, and that the coutract of sale made by Burch 
was the contract of the firm, auii equally binding on both. 
Under this charge the jury found both the issues in the affirma- 
tive. 

The  plaintiff's counsel undertook in his argument to separates 
these findings, and urged that i n a s m ~ ~ c h  as the response to thc 
second issue establishe~ the contract as actually entered into by 
both defendants, the error, if such there was, in the effect 
ascribed to the agreement between the defendants, is harmless, 
and the plaintiff would be entitled to judgu~ent  disregarding t h ~  
finding npon the first isiue. 

W e  do not assent to this proposition, 1101- see the force of the 
reasoning resorted to in its support. The issues are not thu, 
severable, but closely conncated and dependent, the one ~ipon the 
other. I f  partnership relations were formed, the contract ot' 
sale proved to have been made by Burcb was in law the contract 
of both, and this result follows, though Stevens had no partici- 
pation in Making it, and never afte~tvards gave it his assent or 
spproval. The  existence of' a partnership involves an agency in 
each member to act for all in the name of the firm, within the 
reasonable scope of the purposes and aims of the association. 
The  iostruction complained of tended to mislead the jury in ren- 
dering a verdict fixing the contract upon both, if in fact one ot' 
them was not a party to it in its inception or by a subsequent 



b 6 I N  THE STJPREME COURT. 

ratification a d  no copartnership was formed under and by virtue 
of their agreen~ent. 

W e  are thus brought directly to the question, wl~ether tlic 
construction put npon tlie con tract for fhrming operati(ms, that 
the defendants thereby became partners, is correct. 

I n  our opinion the interpretation pot upon the contract is not 
warranted by its terms, and the defendants were not by this asso- 
ciation made copartners in their relations to others, and i n  this 
respect the charge is erroneous. 

A. cnprtnerdijp is thus defined by Mr. Grecaleaf: W1w1 
there is a coni~liunity of interest in the property, and also a corlt- 
~ n u n i t y  of interest in the profit, there is a partnership. I f  thchre 
is neither of these, t l~ere  is no partnership. I f  one of these 
ingredients exist without the presence of the other, tlie general 
rule is that n o  partnership will be created betweell the parties 
themselves, if it would be contrary t o  their real intentions and 
objects. 2 Greenl. Evi., $ 482. 

Mr.  dustice STORY declarer a partnership to be formed wl1e11 
a contract is entered into between two or more competent per- 
sons to place their money, effects, lahor and skill, or some or a11 
of thern, in lawful comluerce or business, with the nnderstantl- 
iug that  there sliall be a comn~union of the profits thereof between 
them. Story Part., 5 2. 

I n  a recent case we had occasion to speali of the essential ele- 
lnents in the cmstitation of a partnership, and used this lan- 
guage: A participation in the profits of the busiuess, a s  such, 
involving also a common liability for losses, unless this he 
excluded by evidence to the contrary, as ill the exceptional case, 
irr which the prc~fith are looked to, as a means only of awertain- 
ing the con~pensation which under the contract is to be pai(1 for 
the services of an employee, or some other specific obligation, 
mauy of which will be found in the note to the case of ReynoMs 
v. Pool, 37 Anler. Rep., 609, seems tu be the well settled rule 
for determining the existence of a c.opartnership in the relation 
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of' its ~ ~ ~ e m b e r s  to thoie who may deal with it and become Inem- 
brrs. illctuuey v. Coit, SG R. C., 463. 

The  ptolninent feature in s w l ~  an associatiotl is a cotnmou lia- 
hilitY for loses  and a commoi] participation i n  the results or 
profits, as  profits, asc~ertainetl after payment of expense5 incarrcd 
in prosecuting the joint bnsine~s. 

These ingredients are absent in the case before us. The owner 
of the land hruishes it ant1 the horscs and their feed required 
in the cultivation-the defel1da11t, Barch, supplies the labor and 
marl;- aud the gross product or prodnce is to be equally divided 
betwew tlleru without any account of expenditores made by 
either. 

Prccisciy such an arrangrmeut, which should encourage fidrm- 
i n g  n-ithoat sul!jeciing the owner of the farrn to the debts incurred 
by the person who cultivates it, seems to have been contemplatctl 
a i ~ d  provitled for in the act of Api.il IOth, 1869, which declares: 
"That  110 l e s s ~ r  of property, n~erely by reasou that he is to 
receive, as rent or cornpetlsation for its use, a sha1.e of the pro- 
t1eeds or net profits of the business in which it ib employed or 
any other olmrtain con4deratio11, shall be held a partner of t l x  
I~ssee." Bat. Rev., ch. 64, Q 3. Nor will the result be different 
when to insure the cultiratioll the lessor furnishes and feeds the 
team used by the tenant i n  tnaking the c r o p  

We have had our attention directed to the language employed 
it] the opinion of Curtis v. Cask, S4 N. C., 41, in describing an 
association, very silnilar to the present, as a copartnership betweeu 
the parties. The  exception then under consideration was to a 
r e f u s ~ l  of the court to charge that the title to the entire crop war 
vested in the landlord, Veazey, and it was in answer to this sng- 
gestion that the word was inadvertently used, as indicating the 
relations of the parties, inter. sese, and not of their partnership 
relations to others. The  purpose wa.; to show that whatever 
may have been the antecedent relations between the lessor ant1 
lessee, consequent on their culltract for working t l ~ e  farm, the 
crop having been tlivicled, the title to the respective shares vested 
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iu each in severalty, and the lessor con~ruitted a trespass in seiz- 
ing the severed share of the tenant. But as the langnage 
employed in one aspect of the case was calculated to mislead, we 
avail ourselves of an early occasion, when it is pressed into ser- 
\.ice, to make the necessary explanation and correction. A part- 
uership, as regulating the relations and interests of the n~embers 
among themselves, is not the same as a partnership formed and 
acting as such in its relations to others. The  latter may exist 
when held out to the world, and inviting persons to (leal wi th  
i t ,  when the association a n ~ o n b  the members may not be a part- 
nership. It is needless to consider other exceptions, as our deci- 
hion of this disposes of the appeal. There is error, and we 
 yard a l;e?zire de novo. T l ~ i s  will be certified. 

Error. 1'enir.e de noco. 

S. B E L C H E R  v. J. G B I M S L E Y  and others. 

Landlord and Tenant-Caveat Emptor. 

'i'he statute gives a landlord the title to the crop until the rent is  actuaily paid 
(whether the claim be reduced to judgment or not), and such title is not 
impaired by the fact that the tenant conveys the crop to a third person, who 
takes without notice of the landlord's claim. The  rule &veut emptor applies. 

(Curtis v. Cush, 84 N. C., 41, cited and approved). 

CIVIL ACTION tried at  Spring Term, 1582, of PITT Superior 
Court, before Gilmer, J. 

The  plaintiff complains of the conversion by the defendants 
of three bales of lint cotton, alleging the title and the right of 
possession to the same to have been in himself. 

The case made by the evidence is as follows: The plaintiff, 
being the owner of a certain tract of land in P i t t  county, rented 
PO much thereof as would amount to a two-horse farm, to one 
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Butts, for the year 1879, upon the agreement that lie was to 
have one-third of a11 tlie crops made thereon as rent-he further 
cont~wting to furnish the said Butts with such supplies as he 
might need during the year, the exact amount of which is not 
definitely stated ; also, the use of an ox, and such tools as might 
be needed to make the crop, for all of which he was to pay a 
fair price. 

I n  pursuarice of this agreement, the plaintiff furoished his 
said tenant with supplies and other articles necessary to the cul- 
tivation of the crop, to the amount of one hundred and ninety- 
six dollars and some cents, and his share of the cotton raised 
amonnted to five hundred and seventy-one pouncls. After the 
crop matured and was picked, Butts, the tenant, carried the 
cotton, with the consent of the plaintiff; to a neighboring gin, 
where it was packed, and made ready for market. When in that 
couditioll the plaintiff gave his assent to his selling one bale, but 
no more. The cotton in dispute was carried from the gin to the 
store of the defendants in an adjoining county, and there sold to 
them without the consent or knowledge of the plaintiff, but with- 
out their having any notice of his claim to the same, or of its 
having been raised upon his land. 

The three bales would average four hundred pounds each, and 
were worth eleven cents per pound. Butts has never paid the 
plaintiff the rents due him, nor for the supplies furnished, 
though in an action which he brought against the plaintiff before 
a justice of the peace, the latter pleaded the amount due to him 
for rent and supplies furnished, as a co~uiterclain~, and recovered 
judgment therefor, which has never been satisfied. 

Upon this state of facts the judge below intimated an opinion 
that the plaintiff could not recover, and in deference thereto he 
submitted to a nonsuit and appealed. 

Messrs. Peele & Maynad,  for plaintiff. 
No counsel for defendauts. 

12 
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RUFFIN, J. The statute in express terms provides that when 
lands arc rented, unless otherwise agreed between the parties, the 
crops raised shall at all times be deemed and held to be vested 
in the Icssor, until the rents are paid, the stipn!ations on the 
part of the tenant all fiilfilled, and the advancements made 
towards cultivatirlg and securing the crop satisfied; and further, 
that the lessor shall be entitled to recover the possession of t h ~  
crop, in an action of chin1 and delivery against the tenant, in 
case he shall remove it from the premises without his consent, or  
against any other person, who map get possession of and unlaw- 
fully withhold the same. Act 1876-'77, ch. 283. 

A s  the case fails to disclose, and as we were not favored with 
an argu~xent  in this court for the defendants, we are at a loss to 
know certainly, upon what ground the judge below rtsted his 
decision. I f ,  as we snpposc may l ~ a v e  heen the case, it procwde:l 
upon what was iuatlvertently said in Curtis v. C'aali, 84 Ih'. C., 
41, about the effect of such an agreemeut in establi.;hiny the 
relationship of copartners between the parties, so  as to give to 
r ac l~  the absolute right to dispose of the propcriy as t,) str:l:?gcrs, 
then, the responsibility for the error committed (and we arc of 
opinion that there was error) rests with this court a d  not upon 
H i s  Honor. As has been said by the Chief-Justice in Day v. 
~Steverzs~'nw!e, 83, the remark there made, and which may have con- 
duced to the error in this case, was not necewry to thc decision 
rendered in that cause, and proceeded only froni a de.;ire to show 

v 
that in every point of view, that could he possibly talrcn of thc 
case, the plaintiff in that action was entitled to recover. It was 
not then, any more than now, the purpose of the court to limit 
the operation of the statute, which declares that a lessor of land 
shall not be deemed a partner of his lessee by reason of an  agree- 
ment that he shall receive as rent a share in the profits of the 
business. Bat. Rev., ch. 64, 5 3. 

If on the other hand, as seems also possible, H i s  Honor con- 
ceived, aud so ruled, that because the plaintiff had reduced his 
claim for rents and supplies furnished, to n j rdgment against his 



FEBRUARY T E R M ,  1863. '3 1 

tenant inclividunily, he had thereby lost his lien ilpon the crop 
raised, aud his right to have the same in possession, we still think 
he \rai  iu cwor. Nothing short of an actnal payment or a conl- 
plete 5atisfacticw of the lessor's denlands, meets the words of the 
4tatnte or mill s c v e  to determine his lien, or  title. 

Neither call the i k t  that the  defendants had no notice of the 
plaintiiF's claitn a t  all impair it, in the absence of any suggestiou 
of' fraud 011 his p x t .  I t  is a question of title, and the tenant 
could co:lrey nc better right to the property than he himself I tas 

pos3ecsed of. The  principle of catvat enzptor applirs wi th  full 
force to the cea,c. 

The conclwjio.) of the court is that there is error iu the ruling 
of' the court helo::., which entitles the plaintiff' to a veni~e de novo. 

Error. Venire de novo. 

CYNTHIA UaNN v. G. K. BAGRY 

Lnnd1or.d und Tenant-No ccwpensu.tion allowed tenant for 
impmvements. 

1 .  The relat~on of landlord and tenant being established, the tenant is not 
entitled to compensation for improvements pnt upon the land dnring his 
occupation, as lessee, where he believed he was entitled to the possession 
for the lessor's life, when nnder the contract he was not;  nor is the rule 
n~odified by the fact that the lessor silently acquiesced in the putting up  
the i~llproverncnts. 

2. The statt:re, Bat. Re\.., ch. 17, $ 262 r r ,  is not applicable to a case like this, 
and does not protect tlie tenant from the conseqncnce;, of 11is rniacunstruc- 
tion of the effect of the contract. 

(Foster v. Penry, 77 N. C., 160 ; Parker v. Allen, 84 N. C:., 466 ; H a h n  v. Guil- 
ford, 87 N. C., 172; Afererritt v. Scott, 81 N .  C., 385, cited and approved). 
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CIVIL ACTION, tried at  January Special Term, 1882, of 
LENOIR Superior Court, before Eure, J. 

Jndgment for plaintiff, appeal by defendant. 

ili'essrs. Strong & Smedes, for plaintiff. 
Jfessrs. Faircloth & Allen, for clefendan t. 

SMITH, C. J. The  plaintiff's action, begun before a justice 
of the peace nnder the landlord and tenant act, is to recover 
possession of land leased to the defendant at  the expiration of 
the term, and on defendant's appeal was removed to the superior 
court. 

The defendant claimed the land under a written contract of 
the plaintiff (which had been destroyed by fire), the legal effect 
of which lie contended was to create in him a lease for the life 
of the plaintiff, this being the rneasnre of her own estate, 011 an 
annual payment to her of two hundred dollars therefor. 

Upon issues, which seem to have been submitted to the jury 
but are not set out in the record, nor, as the c!erk states, on file, 
they found for tlle plaintiff, and among others, that the defen- 
dant wsls the plaintiff's tenant, holding possession nnder a lease 
from year to year, which had been terminated by a awriltcn 
notice on the last day of the year 1881. 

Thereupon the defendant filed his petition, in which he alleges 
he understood that he acquired the premises under the contract 
for the full term of the lessor's life, and that, nnder the inter- 
pretation of its terms and in full belief that such was its legal 
import, he has constructed two barns and several tenant-houses 
on the premises-has cleared some thirty or forty acres for colti- 
vation-has drained and manured the cleared land-and has 
made other valnable, substantial and permanent improvements, 
set out in more detail-all of which were done with the knowl- 
edge of the plaintiff and her silent acquiescence, while he regu- 
larly paid the annual rent. H e  asks the court to suspend the 
execution of the judgmeut until the increased value imparted to 
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the land, and the costs of these improvements, can be ascertained, 
arid the sum he is entitled to be reimbul.sed for his expeuditores 
be declared a lien on the land in favor of the defendant, and to 
be paid therefrom, under the provisions of the act of 1872. 
Bat. Rev., ch. 17, 5 262 a, et seq. 

The court denied the motion for a stay of execution, and 
refused to entertain the application, from which rnling the 
defendant appeals. 

The proper practice, pointed out by RODMAN, J., in cases 
where a summary remedy before a justice is sought for the 
recovery of the possession of land withheld by a tenant whose 
term is expired, is, for the justice to a~certain if the relation of 
lesdor and lessee existed between the parties, and, when the fact 
is established to his satisfactiou, to proceed to hear and deter- 
mine the controversy, since the latter is estopped to deny the title 
of the lessor, and it cannot be drawn in question. Foster v. 
Penry, '77 N. C., 160. The same course is to be pursued upon 
the hearingbf the cause de rrovo on appeal in the superior court, 
when the judge must pass upon the question of jurisdiction in 
determining the preliminary fact of tenancy. Parker v. Allen, 
84  N. C., 466. The existence and termiriation of the lease were 
established before the judge holdimg both courts, and the conse- 
quent verdict is thus supported, upon which the judgment rests. 
Hahn v. Guilford, 87 N. C., 172. 

The injury then is, the relations created by the contract being 
those of laudlord and tenant, and the error into which the 
defendant has fiallen, arising from his misconstruction of its legal 
operation, can the defendant have compensation for such improve- 
ments as he has put upon the Iand duriug his occupation, as les- 
see, for the reason that he believed he was entitled to the pos- 
session and use d~lr ing the plaintiff's life, when under his agree- 
ment he was not. 

I t  has been repeatedly held that, where, in the absence of a 
stipulated aud fixed rent, compensation is denlauded for the 
value of the use and occupation, or damages for detention, bet- 
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termel~ta put up011 i:v !::'nd in good faith and iniproviug its sub- 
stantial value, and i ~ o i  :nere ornaments of matters of taste, 
iney and should go into diruinution of the claim for rent or 
damages, but canuot attach to the land itself. Newitt v. Xcott, 
81 K. C., 385. As was said in this case, the statute of 1872 
was n~a( le  and interlded to ap jb l~  to independent and adver~ary  
clainis of title, so 2s to introduce a just and reownable rule as to 
 then^, for which t!!e common li115' did not proviclc. "The owner 
of Ial~d, wI e 6  recovers it, has 11 just claim to anytiling b u t  the 
l a d  ithc!f ,~lid afair co13-rwwation for being kept o u t  of ltor-sc-sio:~; 
and if it has been enii urced ill v;il!lc by i ~ u p ~ ~ ) v e l n e n : ~  I U : I ~ V  

under tlie belief r '  : h, I?e ocxt : i i ~ a ~ ~ t ,  was the owliar, this 
increased vaiuc ue, the ~ L , ( J  ,erilk plaintiff, ought not to take 
~vithout some compensation to the uther." 

E u t  no such antagonisn~ of title exists in t1.e present case, and 
the couflicting claims grow out of different i~iterpretations put 
up011 the same instrument, so that each posseqses thr vrw and 
all the information possessed by the other, and act; .L . , I  \\ n 
peril. Every one is presumed to lioow the law, and t h ~  i I 

and meaning of all contracts whose terms are fixed, and 112 

statute does uot protect one from the consequeuces of his n~iscou- 
strnctiol~ of its effect. I t  was not for betterments put bn leased 
land, erroneously supposed by the lessee to confer upon him a 
life term, when the contract is for an intermediate period, which 
the lessor may at his pleasure put au eud to on giving the ueces- 
sary notice. Such a tenant can in no proper sense be said "to 
have made pern~aneut improvements" tyhile holding the prem- 
ises under B title "believed by him to be good "; for he knows 
what title he has, and that it is not good. 

The  rule is not modified by the fact that the lessor ren~ained 
quiet, while the defeudant was thus expeudiug his money and 
labor, since he, as well as she, had the same knowledge of the 
provisions of the agreement, and equal means of ascertaining the 
extent of the interest conveyed under it. I t  is the misfortune 
of the defendant to have taken erroneous advice, or to have 
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arrived by his own rmsouing at an erroneous result, as to the 
effect of the agreement; but it is an error for which tlie court 
can a f i d  him no redress. 

We n~us t  therefore affirm the judgment loelow rrfmsiaig the 

application, and declare there is no error. 
No error. Affirmed. 

W I L L I A M  GRANT, Adni'r, v. S. E M I L Y  BURGWYN and others. 

1. Where a jndgment is recovered for a debt due by bond, the debt is thereby 
changed into a matter of record, and the plaintiff's remedy is npon thc 
latter security, while i t  remains in force. 

2. The  pendency of such judgnlent may be set up by the defendant as :I bar 
to another action upon the same bond. 

3. A plai?tiff' will not be allowed to abandon the averments in the co~:.plaint' 
and recover npon a collateral statement of facts contained in the defen- 
dant's answer. 

4. Ko amendment of pleading is allowed, where the cause of action as proved 
is wholly variant with that alleged. C. C. P., 8 130. 

5. Whether tlle court has a discretion to refuse an amendment in case of :I 
partial or imr~laterial variance (?). 

6. But where plaintiff' volnntarily amendq his complaint by entering a riol. 
p~os. as to certain canses of action, it is a matter of discretion in the court, 
whether he shall re-instate them. 

(Platt v. Potts, 11 Ired., 266; Gibson v. Smith, 63 N .  C., 103 ; Crcliye v. Craige, 

6 Ired. Eq., 191 ; Henon v. Cunningham, 1 Ired. Eq., 376 ; Shelton v. Davis, 
69 N. C., 324; Eand v. Bank, 77 N .  C., 152; Penrce v. illnson, 78 N. C., 37, 
cited and approved). 

CIVIL ACTIOX tried at January Special Term, 1882, of ,"JORTH- 

AMPTON Superior Court, before Grnves, J. 
Appeals were .taken by both the plaintiff and clefeudant, S. 

Emily Burgwyn, which for the sake of convenience the court 
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considered together. There were also exceptions taken to the 
rulings of the court with reference to the rights of the inter- 
pleader, Welsh, bnt as the court fonnd it unnecessary to consider 
them, it is needless to state them. 

The plaintiff begun his action against the defendant, Burgwyn, 
on the 18th June, 1877, and at the same time sued out warrants 
of attachment, which wcre returnctl as levied on the indehtecl- 
ness of one McRne to the said defendant, anionnting to $4,500, 
and evidenced by four bonds given to her by him. 

I n  his complaint was filed at  fall tern], 1877, the plain- 
tiff alleged three distinct causes of action against the said 
defendant: 

1. That on the - day of Deceml)er, 1857, she, together 
with one T. P. Burgwyn, executed a bond to the plaintitf's 
testator for the sum of $3,059, upon which two partial payments 
had been made, one of $500, on April 6th, 1859, and the other 
of $600, on January 14th, 1860, a d  that no other payrnents had 
been made thereon. 

2. That at fall term, 1866, the said testator recovered of T. P. 
Rurgwyn and said defendant a jrdgmeut for $2,313, of which 
no part had been paid. 

3. That at  spring term, 1866, the said testator had another 
judgment against the same parties for the san~e  sum of $2,313, 
of which no part had been paid. 

I n  her answer the defendant, Bargwyn, admitted the execu- 
tion of the bond sued on, but averred that the same had been 
paid in fill], and she denied that any such judgments, as those 
set forth in the complaint, had ever been recovered by the testator 
of the plaintiff. 

Snt,seqnently to this, the defendant, Welsh, was allowed by 
the court to interplead, and filed his claim, setting forth that the 
bonds attached were his own, and had been assigned to him 
before the levy of the attachment thereon, and for a valuable 
consideration. To  this the plaintiff replied, denying his property 
in the bonds. 
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At  spring term, 1880, the cause was called for trial, when the 
defendant's counsel, alleging that they were surprised at  the 
proof of the judgments declared on, asked for a continuance of 
the cause, and thereupon the plnintii%"> counsel said that rather 
tha12 have a continuallce they would enter a nolle pvosequi, as to 
thc plaintiff's second and third causes of action, aud accordingly 
the same was done. 

The  trial was then proceeded with, resulting in a verdict and 
j d g l n e n t  for the plaintiff? from which an appeal was taken to 
this court, which was heard a t  J u u c  term, 1880, and a new trial 
awarded. See Grant v. Rurguyn, 84 N. C., 560. 

The  opinio~l having been certified to the court I~elow, the plain- 
tiff caused notice to be served upon the defendants, in September, 
1881, that he would rely upon the second and third causes of 
action, set forth on his original complaint, and as to which a 
nolle prosequi had been entered. 

At fall term, 1881, the defendant, Burgwyn, with the leave 
of the court, filed an ameuded answer, wherein she alleged that 
two judgments in favor of the plaintiff's testator had been 
rendered upon the b o d  suet1 on-one a t  spring term, 1866, and 
another at  fall term in the same year-and she insisted that the 
bond was therefore merged i n  and extinguished by said judg- 
ments, so that no action could be maintained thereon. 

1 When the cause was again called for trial a t  said special term, ~ held in January, 1882, i t  was conceded by the p1air:tiff that the 
bond declared on, as the plaintiff's first cause of action, had been ~ recluced to judgment as set forth in the amended answer. 

I After the jury were impaneled, the complaint was read as 

I originally drawn, to which the defendants objected upon the 
ground that a nolle prosequi had been en tered to the second and 
third causes of action, so that they no longer constitute any part 
of the co~nplaint, and thereupon the  plaintiff"^ counsel remarked 
that they \voold ask leave to alllend the complaint, by restoring 

1 to it those two causes of action, but upon hearing the an~ended 
answer read, His Honor suggested that, as it admitted the judg- 

1 3  
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tuents, it supplied tlre defect in tile complaint, and rendered its 
a ~ u e n d n ~ r n t  unnecessary, thougl~ i t  could be allowed at auy time if' 
neerlcd, and the counsel the11 said they ~voulcl ask for it later in 
the trial. 

His  Honor then stated that as to the judgments set up i n  the 
answer, there was 110 issue made by tlre pleadings, to which both 
partie5 wsented, and so there was but a single iswc snbrnitted, 
touching the ownerahip of the bonds attached by the defendant, 
Welih,  and to which the jury rezpondetl that he was not the 
owner thereof: 

The  defentlaot, Welsh, theu ~noved to srt  aiide the verdict, 
which the court declinetl to do. 

The  defendant, Burgwyu, then moved for judgluent on tht. 
pleading and admissions of the plaintic that she go without 
day, and fbr costs, antl also that the attachment be dissolved, both 
of' which rnotionb \\.ere refused by the court. 

The plaintiff then movetl to antend his cornplaint, re-instating 
the second and third causes of action of the original con~plaint, 
to which His  Honor replied that, though un\rilling to set ajidc 
thc verdict, he did not approve of i t .  Nor (lid he think it would 
be in furtherance of justice, to allow the complaint to be anrended 
a i  asked, ant1 he refused the motion to that effect. 

Judgmeut was then ret~tleretl for thc plaintiff, that he recover 
of the tlefentlant, Burgwyn, the sum of $2,313.37, with interest, 
&c., ant1 concleo~ning the bond5 levied on, and the indebtedness 
evitle~~ced thereby, to the satisfaction of bnid jutlgrrrent. 

In tire plaintiff's :~plxaI, the error asiignetl is the refnsal of 
the court to enter the an~endn~en t  as aslied for; and in thtb 
defeotlant's, the refusal to give her judgment that she go "with- 
out (lay," and the granting of the judgment to the plaintif?. 

iMessrs. IV. Bayley, T. IV. i?fo;son and Mullei~ & &loo7.e, for 
plaintiff. 

iWessm. Tlzos. N. Hill  antl 11'. C7. Boicen, for defendants. 



FEBRUARY TERM, 1883. 09 

RT~FFIN, J. I t  seems to tbis court to be impossible to sustain 
the judgn~ent,  which was rer~tlered iu this cause in the court 
below, upolr any  priociple of law or rule of pleading. 

So long ago as the time of' LORD COKE, in Niggnn.4 Case, 6 
Rep., 45, it was resolved, t l ~ a t  whenever a judgment was 
recovered upon a bond, and the sltne remained in force, then 
tbc obligee in the bond could not have a new action upon it- 
the principle of the decision being, as expressed in the maxim 
tmnait in vem judicatum, tbat the cause of action iq thereby 
cbanged into a matter of recc~rtl of a higher nature, and the 
inferior remedy is merged therein. 

In Broorw Con~nientaries, 260, this doctrine of merger is thus 
cxplained: .'So, if judgment bc recovered for a debt tlue by 
bond, the debt thus beromes, by jrdicial proceeding and act in 
law, trausformed into a matter of record, upon w11icl1 latter 
security, wl~ilst  it coutinues in force, the plaintiff's remedy nmsf 
be had"; aud in hi'ng v. Hou,se, 1 3  M. and W., 404, it was held 
that the pendeucy of such a jutlgment was pleatlahle, not in 
abatement merely, but as an absolute bar to another action brought 
upon  the same bond. 

The  same rule obtains in the courts of this country : 
I n  GVizgner v. Cocl~rane, 35  Ill., 152, it is said that by jndg- 

ment, the contract upon which it is based becomes entirely 
merged-loses all its vitality-and ceases to be obligatory upon 
the parties. I t s  force and erect are wholly expentled, and all 
remaining liability is transferred to t l ~ e  judgment, which then 
l>ecoraes the evidence, and the only cridence that can be used in 

I a court, of the existence of the original debt. 
I I n  Plutt v. Potts, 11 Ired., 266, this court declared that a note 
I upon which judgment had beer1 taken, wns defunct-that it no 

longer had any existence as a thing, either in  fact or in contem- 
plation of law; and ill Gibso?~ v. Xmith, 63 N. C., 103, it is said, 
that there is t?o exception to the role that a judgment nlerges the 

I debt upon whic11 it is rendered. 
So inflexibly is the doctrine enforced by the courts, that the 
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supreme coort of Pennsylvania declared, in Jones v. Johnston, 3 
Watts and Sergeant, 276, that no expression of intention by the 
parties would control the law, which prohibits distinct securities 
of different degrees for the same debt, and no agreement on their 
part wonld prevent an obligation from merging in a judgment 
on it, or passing in rem jurlicatum; and in United States v. Price, 
9 Horn., 63, a court of equity even, which yay2 no regard to 
mere fictions, refused to take cognizance of a bill seeking to en- 
force a bond upon which a judgment at  law had been previonsly 
rendered, holcling that it was merged in and extinguished by the 
higher security. 

This being so, and the bond declared on being thns absolutely 
extiugnished hy the jodgments, so that it no longer furnished 
evidence of any indebtedness on the part of the defendant to the 
plaintig and the court having expressly withhcld its leave to de- 
clare upon the jndgmeuts, there was literally left nothing in the 
cause, which could authorize the judgment rendered, or in Fact 
any judgment other than that den~andetl t ~ y  the defendant. 

I t  is true, indeed, that counsel, when pressed with this di f f i -  
cnlty, assumed the ground that by pleading the judgments in 
the manner she did, and by admitting then1 to he yet unsatiqfjed, 
the defendant had supplied w h t e v e r  tleficirncy there might 
otherwise hare existed in the cv~tnplaint, and that the plaintiff 
might with propriety rely ulmn the strength of N C ~  admisiions 
to prove his case, and support the judgment of the court: and 
for this he cited several authorities. A reference to them, hom- 
ever, fails to justify any such inference as is atternpted to be 
drawn from them. On the contrary, the general rule, whether 
under the new or the old procedure, is, that relief nrust be given 
according to the  allegations contained in the pleadings a~nd the 
proofs offered in support of them ; and that the latter must not 
only show that the plaintiff is entitled to some relief, but that he 
is entitled to i t  upon the g r o n ~ ~ d  on which he has  laced his 
claim. Craige v. Oraige, 6 Ired. Eq., 191 ; Herron v. Cun- 
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ninghnm, 1 Ired. Eq., 376; Shelton v. Davis, 69 N. C., 324; 
Ponieroy on Remediee, 549. 

I I n  Rand v. Bank, 77 N. C., 152, the very point was made, 
and it was held by the court that a plaintiff could not be allowed 
to abandon the averments of his complaint, and recover upon a 
collateral statenlent of facts set out in the answer. 

Any other rule than the one adopted by tthe courts, would 
tend to defeat the very aim and object of all pleadiugs, and 
would be so protluctive of confusion, and of possible injustice, 
that it were better to dispense with all attempts at  formal plead- 
ing, and depend only upon oral statements made at the momeat 
of' trial. What more striking illustration could there be of the 
surprise and danger, wliich might attend a rule of practice, such 
as is invoked by tthe plaintiff, than is afforded by the very case 
we have in hand. A defendant, sued in au actiou of debt upon 
a bond, answers that the bond has been merged in a judgment 
and is therefore extinguished. For  a complete defence to the 
action as urged against Burgwyn, nothing more is needed, and 
anything more on her part would be considered as redundancy. 
To  give judgment against her upon the strength of that state- 
ment alone, would manifestly be to deprive her of the oppor- 
tunity of' defending herself against the pleaded judgment as 
creating a subsisting liability. Very true, a t  the trial, she 
admitted that it had never been paid, but whether there are 
other valid defences against it, she has never had the opportu- 
nity to make known, and it is irnpossi.ble for the court to antici- 
pate. 

Liberal as the Code is of amendments, and careful as it is to 
avoid the decisioa of causes upon points not involving their 
merits, it has provided no cure for omissious such as the plaintiff 
has been guilty of, and neither could it do so witl~oiit subjecting 
the defendant to such danger from surprise as would be altogether 
unjustifiable. 

The case is one in which the cause of action as proved is 
wholly variant with that alleged in the complaint, and falls 
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clearly under section 130 of C. C. P., which n~akes  no plovision 
for amendments in snch cases. How far it i; the purpose of the 
legislature to restrict the discretion of the judge in di-allowing 
amendments, in cases of ilnmaterial or partial variances l.)ctwceu 
the proofs and the pleadings, as provided for in srctior~s 128, 
129 antl 132 of the Code, we are not now prepared to sap. But 
we are snre, that, in a cabe like the present, in which the plain- 
tiff, in the expectation of benefit to hirus~lf; has purposely with- 
drawn certain of llis alleged causes of action, it muit rod withill 
the discretion of the court to say, whether or not he shall be per- 
mitted to reiustate them in his complaint. 

It cannot be that the pleadiug ill a cause can he kept t h u -  
.hifting, first presenting one cause of action, aud then another, 
;it the will of the party, ant1 free from all control 011 the part of 
the court. 

If clothed with a discretion i n  the matter, H i s  Honor l~as  
already exercised it by refusing the plaintiff's motiou, aud i t  is 
needless therefore, even conceding it to be a case in which the 
law would tolerate such an amendme~it, to remand the cauv, as 
was done in fll~eltorz v. Davis, supra, antl Pierce v. ~Vason ,  78 IS. 
C., 37, to the elid that the question may be considered; and noth- 
iug call be done, save to reverse the jndgnieat of the court below 
and to give judgment here for the defenda~it, S. E. Burgwyn, 
that  she "go without day," and that thc attachment be d i w l r e d .  

The plaintiff mill pay the costs of both appeals. 
Error. Judg~uen t  according. 
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WILLIAM F. PERRY v. EL G. JACKSON. 

Trial-Ismces - Evidence - Ft~~ud  - Emmination of Witness- 
Ejectment-Rcntal Value. 

1. Submission to the jury of a needless issue, and proof of an admitted fact, 
which are not seen to be prejudicial to the party excepting, a re  not assign 
able for error. 

2. The  answer to an alleged improper question, not the ynestio)itself, con 
stitutes gronnd of exception. 

3 Where fraud in the execution of a deed is alleged, and the insolveticsy ot 
the grantor inquired into, it was held competent on cross-examination to 
ask the witness if such insolvency was not well known in  the grantor'< 
neighborllood-as tending to discredit the witness. 

4. The manner of conducting the examination of witnesses on :t trial is left to 
the discretion of the presiding judge, whose duty it is to see that no prejn- 
dice arises from the tone in which questions are asked, as tending tr* 
impeacll their credit. * 

5. Evidence of the annual rental value of land for a period preceding thr  
time to which the plaintiff's title extended, is competent to show a n  aver- 
age valne common to each pear. 

6. Proof that the value placed upon two tracts of land, in dispute in this case, 
was disproportionate to their actual value, is admissible upon the ques- 
tion of fraud. 

( Worthy v. Cuddell, 76 N. C., 8 2 ;  Bost v. Bost, 87 N. C., 477, cited and approved). 

EJECTMENT tried at  Fall Term, 1882, of WAKE Superiol. 
Court, before McKoy, J. 

The dt~feadunt appealed. 

II/Itxrs. Fowle & Snow, for plaintiff. 
Messrs Aryo & Wilde). and Battle & Mordecai, for defendant. 

SMI~H;  C'. J. The h t l s  c h i r n d  and sought to be recovered 
in this action formerly belonged to one Willis H. Ray, who, and 
his wife, on September 15th, 1869, for the recited consideration 
of $120, conveyed one of the tracts containing 109 acres to his 
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son, Tyrrel Ray, and the latter on May 8th) 1872, for the con- 
sideration of $260 conveyed the same to the defendant. 

The other tract containing 123 acres, the said Willis H. Ray, 
on the same day (September 15th, 1869), his wife uniting with 
him, conveyed for the alleged sum of $250 to his son-in-lsw, 
Horace R. Chappel, and Chappel and wife on January 6th, 1878, 
for the sum of $1,000, conveyed the same to the defendant. 

The plaintiff derives his title to the land by virtue of sundry 
executions issued on judgments recovered by creditors of Willis 
R. Ray, in April, 1869, and in October, 1870, and, as he alleges, 
duly docketed in the superior court before the execution of the 
tlecils in September, 1869; the sale under then1 by the sheriff; 
and his deed therefor to the plaintiff. 

The answer of the defendant admits the fraudulent character 
of the deeds from Willis H. Ray, the debtor, but alleges that 
the deeds to himself were bonn Jide made upon aud for good 
and full consideration, and withhut his having notice of the 
fraud infecting the prior conveyauces. , 

The parties failing to agree upon the form of the issues, the 
court prepared and submitted to the jury the following: 

1. I s  the plaintiff the owner and entitled to the possession of 
the lands described in the complaint? 

2. How much clamage is plaintiff entitled to recover for the 
wrongful detention of the lands? 

3. Did the defenda~lt pay a full and fidir price for the Iancls 
when he purchased them from Horace R. Chappel and Tyrrel 
Ray ? 

4. Did the defendant, at  the time of his purchases of the 
several tracts, have notice of the fraud between Willis H. Ray 
and his vendees, Tyrrel Ray and Horace Chappel? 

The defendant objected to the first two issues; the first, as 
unnecessary and involving only a qnestion of law; *the second, 
21s not warranted by the allegations in the pleadings. 

The court overruled the exception to the first issue as not well 
founded, and, to remove the ground of objection to the second, 



F E B R U A R Y  T E R M ,  1883. 105 

permitted an aniendn~eot to the complaint claiming damages for 
the wrongful detaining, and thus introducing this element in tlte 
controversy. 

W e  see no sufficient reason to sustain the objection to the first, 
which at  most is needless. The finding of the 3d and 4th 
issues, favorably to the plaintiff, does not alone entitle the plain- 
tiff to a recovery, hut simply avoids the defendant's title as 
agaimt the creditors of the fraudulent grantor, enforcing their 
debts by process of law, and persons purchasing under such pro- 
cess. I t  was not, therefore, inappropriate to add an issue as to the 
plaintiff's title and right of possession, to the solution of which 
the jury respouses to the others may materially contribute. 
I f ,  however, the submission of the issue were superfluous, we 
cannot see how the defendant can he prejudiced by the unneces- 
sary proof of an admitted fact, so as to constitute a reviewable 
error to be corrected on the appeal. 

Upon the trial before the jury, the defendant, examined on his 
own behalf, testified that he resided within four miles of Willis 
H. Ray, and at  the times when the two deeds were executed to 
himself, he knew nothing of said Ray's insolvency, nor of his 
pecuniary condition, nor about his transactions with either his 
son or son-in-law, nor of the judgments against him, nor of any 
difficulty about the title, nntil just before the present suit was 
brought, and then for the first time heard of it. 011 his cross- 
examination, after the witness had stated that he lived within 
one hundred yards of part of the land in dispute in the year 
1869, when the homestead was set apart to said Willis H. Ray 
under one of the executions, he was asked these questions: 

1. Was not Willis Ray's insolvency well known in the neigh- 
borhood ? 

2. Was there a man or woman living in the neighborhood 
who did not know of his irtsolvency when the homestead was 
laid off? 

Both iuterrogations were opposed by the defendant, admitted 
by the court, and exceptions entered thereto. The response of 

14 
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the witness to the firbt was that he did not Bnow; antl to thc 
second, that he coplrl not answer the questioo. 

The  quc-tions were entirely competent, as tending to discredit 
the previous teitimony of the .ivit!.ecs that Ire knew nothing of 
the insolvency of Ray-the I<no\vn or repntcil insolwnvy being 
:I circntnstance bearing upon the SI-auclulent rliaracter of the deed 
of the insolvent debtor, ancl tending to fix the clef'enclant with 
notice or knowledge of the fact, or at  least to put him on inqui- 
ries, which, if pursried, might result in his acquiring such knoml- 
edge, which is of equivalent force antl effect. 

But a sufficient answer to the objection is that the inquiry 
elicited no information, and it i i  not the question but the response 
to it, when improper and incon~petent as evidence, upon which 
error can be assigned. Bost v. Bost, 87 N. C., 477. 

The  defendant's councel complain of the language employed 
in the second interrogatory, and the supposed tone and manner 
in wliict~ i t  wns adclre~sed to tile witness, as involving an in~peach- 
ment of' his integrity and truthfulnew, and also leading. These 
are nmtters (and we cannot go out of tlic ~ e w r d  to assume  hat 
is suggested, hut does not appear in it) which rest in,  and a nu st 
be left to the discretion of the j~u lqe  who conducts t l ~ e  trial, and 
wliirh, unleDs grossly abuced if even i n  such case, is not snhject 
to the revision and correction of an appellate court, as an error 
in law. 

Bgnin, the defendant complains that a witness f ix the plaintiff 
was ailxed and r~pon objection allowed to testify to the rental 
value of the lands during the ten ycari preceiling the trial, while 
the  plaintiff"^ title extended hack only four years, and to esti- 
mate during that interval the value of the use and  occ~lpation of 
the one tract a t  $40 and the other at  $SO. I t  was in the clefen- 
d a d s  power to inquire as to the valne t111ring the period covered 
by the plaintiff's claim, if it were not aniforni ilnring the teu 
years, ancl thus prevent an injustice to himself. As he ha3 not, 
it must be assumed that this average was common to each year, 
and if so, he is properly chargeable upon the evidence as if con- 
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fined to the four years iolmediately pyecedin$, and the verdict 
awards damages only for this interval. The proof as to the 
other six years is only superfluous. 

The witness was further interrogated as to the actual value of 
the different tracts, a t  the time when the respective deeds were 
made to Tyrrel Ray and Chappel, and to this the defendant 
oI)jected, as, offered to prove the conceded fraud i n  the execution 
of those conveyances, needless and calculated unfavorably to 
influence the jury in rendering their verdict. This exception is 
not well f'uunded. The tiefeudant derives his title through the 
fraudulent deeds, and is presumed to know their contents and the 
sum stated as the purchase money of each. I f  these are greatly 
disproportionate to their actual value, the information would 
suggest the want of entire good faith in the transaction, a d  an 
intent to screen the property from creditors, and this would be 
greatly strengthened by the close relationship among the parties. 
The  answer shows such disparity, the one tract being valued at 
$300 and the other at $500, and this was proper fbr the consid- 
eration of the jury. 

We can,understand how unnecessary evidence, such as that 
introduced, and. its introductiori held to be error in H'o~thy v. 
Caddell, 76 N. C., 82, may tend to mislead and prejudice the 

jury, but it is not easy to see how mwe proof of at] admitted 
fact can have this effect generally, or can coustitute error in law. 
But the evidence here admitted is obnoxious to no such criticism, 
and was both pertinent aud material upon the contested issue of 
notice of the fraud. 

We have not considered the question whether the judgments 
were docketed, before the deeds of Willis R. Ray were executed, 
upon the proper book, so as to create a lien under the provisions 
of the Code, since the verdict of the jury dispenses with the 
inquiry. 

The remaining exception is as to the judgment for damages 
upon the verdict. 

The  jury award the sum of $100 as a fair rental for each 
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year siuce the plaintiff acquired his title under the sheriff's deed, 
to-wit, from July'8th, 1878, with interest on each annual sum, 
deducting therefrom the s u u  of $675 paid by defendant for the 
land. This verdict would extinguish the damages if t l~us  applied, 
but so much of it as directs the reduction must be regarded a s  
surplustge and not in response to the issue, and moreover, the 
moucy paid in pnrchasing the land cannot legally be applied ir t  

payment of rent. But as the plaintiff rentits all in excess of 
$91.GG dne as of July 8th, 1882, he is elltitled to recover that 
sun7. 

There is no error and the judgrnent n~ust be affirmed, and 
it is so ordered. 

No error. Affirmed. 

NOAH LEGGETT v. ALFRED LEC+GE:TT 

,/ug.isdiction of Xupreme C o u ~ t  over. Issues of Fact and Questioas 
of Fact- Tr.ial by Jzcry-l'zdrchaser-Paiiol T ~ u s l .  

I .  Whether, under the provisions of the amended constitution in reference 
to the jnrisdiction of the court over "issues of fact'' and "qnestions of 
fact," a party has the ~ i g h t  to have a canse, heretofore cognizable only in  
a court of equity, tried by the court without the intervention of a jury-- 
Qucere. 

2. But where, in snch case, a party has of his own accord accepted a trial b j  
jury, he cannot afterwards have the same facts passed upon by the court. 

3. Where the defendant, in pursuance of a previo~rs understanding, bought 
land for the joint benefit of the plaintiff and himself-the plaintiff paying 
a large portion of the purchase money and contribnting equally to the 
employnient of a common couusel in  the managenlent of the matter- 
both parties being mntually interested-and the defendant procured the 
deed to be made to himself alone; Held, that the plaintiff is entitled to 
an execution of the par01 trust, and to that  end, to have the defendant 
declared a trustee for his benefit 
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4. This case is tlistingoishable from Turner v. Eford, 5 Jones' Eq., 106, since 
here, the plainti'ff is not attempting to have a fraudulent contract enforced, 
but an agreement subsequent and wholly disconnected. 

(Shields v. Whilaker, 82 N. C., 516 ; Turner v. Eford, 5 Jones' Eq., 106, cited 
and approved.) 

CIVIL ACTION tried at Fa1 1 T e r a ~ ,  1882, of BEAUFORT Supe- 
rior Court, before Gilliam, J. 

I n  1871, Henry Leggett died in Beaufort county 5eized of 
several parcels of land, which for want of lineal heirs descended 
to his brothers and sisters, eight in number, and irlcluding both 
the plaintiff and the defendant. Subsequently to his death, 
though at different dates, the plaintiff and defendant executed 
deeds, whereby they purported to convey their respective iater- 
ests in the estate of their brother to o w  Harper H. C'oor. 

I n  1872, certain of the heirs filed their petition in the superior 
court, seeking to have the lands sold for partition. To  this peti- 
tion, lieither the plaintiff nor defendant were parties, but the said 
Coor, as having purchased their shares, was made a party defen- 
dant. The  proceeding pended until spring term, 1874, when an 
order of sale was made, and the clerk of the court was appointed 
a comrnissioner to make the sale, which he did in .July of that 
year upon a credit of twelve months, reserving the litle until the 
purchase money was paid. The sale was afterwards confirmed 
by the court, with directions to make title to the purchasers upon 
the payment of the purchase money. 

During the pendency of the proceedings, the said Coor made 
a deed to the defendant, purporting to convey to him all the 
iuterest which he (Coor) had acquired in the estate of the said 
Henry, but still, the defendant was not made a party to the pro- 
ceedi ng. 

Amongst the lands so sold was a tract known as the "Biggs 
tract," and containing 210 acres, which was bid off by the defen- 
dant a t  the price of $635; of this sum $127 mas paid in cash on 
the  day of sale, and the defendant gave a bond for the residue 
with the pla i~~t i f f  and the said Coor as sureties. This balance 



1 1 0  I N  THE STJPREME COURT. 

afterwards paid to the  commiiiiouer, f rom whom the  defi.11- 
dan t  procured a deed in his own rianle. 

I n  his complaint, the l ) l a i :~ t i f  alleges tha t  it was expresqly 
agreed between the defrndant  and himself that  t h c  land 5l;oulcl 
he bought fo r  the benefit of them both, to  be held acwrding  to 

the amount  they ~rligllt  each (mitr ibute  to tire purchaie  money; 
that  :iceortlingly they both attended the  iale, a n d  the  land \\.a. 
really pt~rcllased 1)y the  clefentlant for  their mntual  benefit, a ~ ~ d  
with this utitlcrstalding, t l ~ e  plaintiff f u r ~ ~ i s l i e d  the ~ n o r ~ e y  to 
make tlre cash paytiletit of $127;  tha t  n o t w i t h ~ t a n t l i n  his deed 
to Coor, tlrc plaintiff had a full h i r e  in tlre land- of his brother 
~vhich  \\ere \old, an~orrnt ing to the i u m  of $178.32, m l ~ i c h  nac  
after wards applied a, a credit on the  note given for  the  p u r c h a ~ e  
money, and  that he also t~iade atlother ca41 p!!y,nent of  $1Z1.36, 
and that  ail  that  wab ever contribrltetl Ihy the clefelidant may his 
<hare in the land., a n ~ o a n t i n g  to $178.32; that  n o t \ v i t I l ~ t a ~ ~ d i ~ ~ g  
tlreir agreement, and tile fact that  the  pla~ntitf' had cmtr ibu ted  
i o  largely towards the  payment  of the  ~ ) ~ i r c i ! a ~ e  monc>y, the 
defenclant hacl f ra~~c lu len t ly  procured the  deed to t h e  whole Iantl 
to  be made to I~imself,  and refu,eb to rwognize him a i  having 
any interest therein; and the  prayer of the cotr~plaint  i i  t l ~ a t  the  
defendant be declared a truqtee for the p la in t i6  and be required 
to convey to him two-thirdc of the land so purcllasecl. 

I n  his anb\rer, the  defendant denies that  there mat a n y  iuch 
agrekmeut as tha t  alleged by the  plaintiff; and  a v e r i  that  Iir 
bought the laud for his own sole uie  and  benefit, and that  he hab 
paid fu r  t h e  same out of his owu  money, and  without any  help 
011 the  part of the  plaintiff; o r  m y  underbtanding that  h e  shor~ ld  
help. H e  a d m i t i  tha t  about  illat t ime he  received several sums 
of money from the  plaintiff, but these were paid him for  11orses 
and other l roper ty  sold to the  plni~rtiff, a d  for w l ~ i c ~ h  there i i  
.till a balance d u e  him from the plaintiff. 

On the trial, the  plaintiff was examined as a witneb,, and  tes- 
tified sltb&mtially the  same with t h e  allegations set for th in his 
complaint,  except thdt he added that  the deed rvl~ich he I~atl r~latle 
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to Coor for his interest in his brother's estate, was without con- 
sideration, and was intended to be for his own use and benefit, 
which fact was well understood aud agreed to by both Coor and 
the defendant. H e  also stated that on the very day of the sale 
the defendant adnlittetl to the clerk, who as commissioner was 
making the sale, that he was purchasing for the joint benefit of 
himself and the plaintiff, and that the latter was entitled to 
a full share of one-eighth in the lands belonging to the 
estate of their deceased brother, and that the same was to 
go as a credit upon the purchase money of the "Biggs tract." 
H e  also testified that certain notes which he had given to the 
defendant, and upon which jildgments had been taken, were 
obtained from him while drinking, and that he had received 
nothing of value for them, antl had never bought any horses or 
mules from the defendant; and also, that he had not authorized 
the defendant to have the deed made to hirnself, or to tell Mr. 
Brown, their counsel, to allow it to he so made. 

Further evidence was offered on the part of the plaintiff as 
follows : 

G. H. Brown, Jr., testified that he wasemployed by the plaintiff 
and defendant as their attorney, i n  the proceedings for partition, 
antl did not know Coor in the matter at all; that he was present 
a t  the sale when the defendant bid off the land, and plaintiff 
was also present, and his share and that of the defendant in the 
whole of the lands sold, were credited on the purchase money for 
the Biggs land; that some time after the sale, the defendant came 
to the office of witness, and said that the plaintiff had instructed 
him to tell the witness to have the deed for the land made to 
himself alone; that witness thereupon inquired why that should 
be, as it was understood that he had bid off the land for both 
the plaintiff and himself, to which the defendant replied that he 
had made it all right with the plaintiff; that acting upon this 
assurance, he had instructed the clerk to make the deed to the 
defendant, and that for his services in the matter he was paid 
equally by both of the pa<ties. 
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John Dudley testifietl that at the time of the sale and ~ l i e ~ ~  
the land was bid off, he was told hy hot11 plaintif and defen 
dant that the latter had bid it in for their mutual benefit; that 
sometime after the sale, while the defendant \ m i  living with thr  
witness, he went to town, and when he returned, said that he had 
a deed for the whole land; witness a$l<cd him if t l ~ e  pl:iintiff' 
had not paid for it, when he replied, "Yes," that he had paitl 
his share in the lands, and every cent that was paitl, except 
defendant's ~ W I I  s l~are  in  the I a ~ l s ,  but that the ldaiotiff r w s  

owiog a good deai outside. 
T h e  clerk (the conlmisqioner who made the sale) teitified that 

the defendant had conje to him wi t l~  the deed prepared, and he 
hat1 signed it because he knew that Mr.  Bronn was the attorney 
of both parties, and he therefore suppoml it to be all right. 

The  defendant introduced H. 8. Coor :IS a witaeii, n Ilo testi- 
fied that the deed from the plaintiff to llini>elf for the interest 
of the former in the lanclz of his brother, was for a valuable 
consideratioo, t l~ongh at the tinle of thc &ale he htwtl the defcn- 
tlant tell the clerk that the plaintiff's sharc nas  to go a\ a pay- 
ment or] the purchase money, and that he \vould make it all right 
with him. 

The  defendant also offered in evidence nine judgments, each 
for the sun] of $192, wllich Ile had obtained against the plai~~tiff 
o n  the 16th day of January, 1877, upon notes that bore date in 
May, 1867. 

There was also some evidence of plaintiff's having purchased 
a horse of the defendant ill  1868, a d  of his sayiug that he was 
indebted to the defendant for the same. 

The conusel prepared the issues, and with the consent of both 
parties the following were submitted: 

1. Did the defendant pnrchase the land at the &ale, for the 
joint bellefit of himself and the pl;lintiff, and was this done by 
reason of a previous agreemeut? to which the jury respond 
((yes." 

2. Did plaintiff pay any yortio~l of the purchase money, i n  
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money, and if so, how m u c l ~ ?  Answered-"Two hul~clred and 
seventy-one dollars." 

3.  Was the one-eighth share of sales of iand agreed by defen- 
dant, on the d:ty of sale, to belong to the plaintiff? and was that 
wed in paying for the land? Answered-"Yes." 

The case states that no exceptions mere taken to the evidence, 
and none to the charge as given, and that when called upon a t  
the close of the charge, to know if they desired any special 
instructions given, none 11-ere asked for on either side. 

After the verdict, the defendant's counsel insisted that inas- 
tnucli as the evidence was altogether by parol, and mas unsup- 
ported by any facts or circumstances, it was insnfficient to 
authorizc the court to declare a trust and the defendant a trustee, 
and therefore tnoved for judgment for the defendant, notwith- 
standing the verdict; motion overruled; judgment for the plain- 
tiff, and appeal by defendant. 

M. Geo. H. Brown, Jr., for plaintiff. 
No counsel for defendant. 

RUFFIN, J., after stating the case. T o  maintain his position, 
it is necessary that the defendant should establish two proposi- 
tions: First, that I,v reason of the recent an~endment of the 
conititution (Art. IV., 5 8) this court can, imd indeed must, in 
all cases that were hitherto cognizable only in a court of equity, 
pass upon the verdict of the jury, and, if in  their opinion it 
shonltl be founded upon insufficient testin~ony, ~vholly disregard 
i t ;  and secondly, that in this particular case, the evidence 
received and acted up011 was uot sufficient to warrant the court 
below, in declaring a truqt in favor of the plaintiff as to the 
lai~tl in qnestion. A failure as to either point, i t  is apparent, 
must i)e fatal to his case. 

I f  for waut of power in the coart to disturb it, the verdict 
stands and is to be respected, that must necessarily conclude the 
question; and so too would a conclusioo, on the part of thc 

15 
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court, that the evidence justified the verdict and warranted the 
judgment. 

The first proposition seerns to 1)e conclusively met by the 
decision rliade in Xhiekrls v. Ctrhifc&ev, 82 N. C., 516, where it was 
held, that even since the amendment, this cwurt could not look 
into the evidence, in atly case, for the p r p o n e  of correcting the 
verdict of a jury, but that the same \vilb as binding on the courts 
as it ever was. But if this was not ordinarily true, we should 
without hesitation hold it to be so in a case in which, like the 
present, the party had voluntarily sribniitted to having his cauw 
tried by a jury, upon evidence to which uo objection was made, 
arid under instructions to which no exception was talien. I t  is 
too late, after a party has thus taken his chances, to oliect to tile 
tribunal that has tried the cause as incompetent, because incapa- 
ble of correctly apprehending and appreciating nice equitaMe 
distinctioni between the different sorts of proof: 

The  exact effect of the aimendment upon the jurisdiction of' 
this court, has never been definitely settled as yet, nor has the 
question-which seems necessarily to be involved in the other- 
as to how far it confers upon parties the right to have their causes, 
when purely of an equitable nature, tried by the judge in the 
court below, without the intervention of a jury. 

These are important questions, and their solution made diffi- 
cult because of the fact, that as now constituted, the same conrt 
exercises jnriscliction in both law and eqnity, apd administers 
both under one common form of procedure-thereby necessarily 
blending the two, and making it almost impossible for the courts, 
in the absence of' all legislative directions, to define the limits of' 
each. 

But, however these qiiestions may be ultimately decided, it 
will never, we surmise, be held to be lam, that a party who has 
of his own accord accepted a trial by a jury, can insist upon 
having the same f ~ t s  passed upon by the court. 

As to the second point, we do not understand it to be ques- 
tioned, but that with as a trust may be declared, and may be 
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1)rovetl by p r o l .  But it  is insistetl t ha t ' t o  do so, the courts 
reqnire, as in tlrose cases where an alt)solutr deed is sought to Ijc 
couverted into a security, something   no re h l n  the n~ere'declara- 
tions of pr t ies-so~nethhg co~tfirn~atory, antl consisting of' acts 
and c~ircumstances dehovs the deed. Conceding this to be the 
rule, the court still thinks t l ~ a t  tile case discloses testiniony auiply 
snficient to support tl;e plaintiff's case, and that of the very 
sort said to be requiitc. Or!tsitle of the sitnple dectlarations of 
the parties, there is the fmt  that they I ~ o t l ~  retained Mr. Brown 
us their COllliIIol1 coansel, contributed alike to his compensation, 
and gave him to uadcrstantl that, ~rotwithstal~dil~g their convey- 
ances to Coor, they still had interests in the Ia,n,nds to be sold, aud 
were to be rnntually interested in that to be p u ~ d ~ a s e t l ;  and also, 
thefirct that thebe very h r e s  were :dter~vardi, and in pursuance 
of this very ~rntler.~tantli~tg, applied as credits upoil the pnrchaw 
money of the "Biggs tract." These, talcen in connection with 
the fact that thi~ir  joint interest was so well knowu to their 
counsel and the clerk, as to make it necessary for the tlcfentlant 
to resort to falselrood in order to procure tlie deed to be made to  
hirniclf alone, are utterly inconsiitent with any other itate of 
facts thau that deposed to by the plainti6 and which the jury 
have prouounced to be true. 

N o  point \va$ made, either in the court below, or in this court, 
as to the propriety of a court of equity giving help to the plaintiff, 
after he had o d e  a frautlulent c.onveyan,w of hi5 interest i n  the 
land to Coor; but if there had been, we do not think it could 
have availed, since it is not the fraudulent contract which is 
attempted to be enforced in this case, but a subsequent agreement 
wholly disconnected with the other, antl herein this case is dis- 
tinguished from Turner v. Efo~d, 5 Jones' Eq., 106. 

There is no error, and the judgment of the court below 111~1st 
be affirmed. 

No  error. Affirmed. 
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R. Y. VArJGHhN and others v. J. S. VINCENT and others. 

kacfice-AtMitiond Semwity ,for Costs-Speciul Proceedings- 
~ud~grnent- ~ e c e i b e r ~  

I .  The mmrt has power in a yroprr c a e  to order the defendant to give adtli- 
tional security for costs, and, on failure to cornply with such order, to 
strike out the answer and award judgment. 

2. Where a special proceeding is transferred to the superior court for the trial 
of issues raised by the pleadings, and tile answer is stricken out, the juris- 
diction of the superior court ceasei-there being then no issue to try. In  
such case a procedenclo should issue to the probate court. 

3. The appointment of a receiver was nut varranted under the facts of this 
case. 

(Rollins v .  Henry, 77 S. C'., 467, cited and approved). 

SPECIAL PROCEEDING comn~el~ced befhre the clerk, and heard 
at Fall  Term, 1882, of CAWELL Superior Court, before Sh+p, J. 

The plaintiffs filed their petition to <ell l a d  for partition, 
alleging that they and tlie defendants are tenants in common, 
but  owing to the large number of perbow interested, it is impos- 
sible to have actu:\l ptrtition without serious injury to all of them. 

The defendants denied the tenancy in common, and pleaded 
"sole seizin," and that they had been in the actual possession of 
tile land for more than seven years with color of title. 

Issues of fact being thus raised, the case was transferred to 
the superior court for trial, and at Fall term, 1881, the defen- 
dants filed an undertaking in the usual form to secure to the 
plaintiffk such costs and damages a i  they might recover. The 
plaintiff, subsequelitly (at June special term, 1882) rnade afi-  
davit that the said undertaking was i~liufficient to cover the costs 
and damages which had already accrued and would accrue before 
trial could be had, and thereupon the court ordered the defen- 

*Mr. Jnstice RUFFIN having been of counsel, did not sit on the hearing of 
this case. 
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dantx to file an additional hond in the sum of two hundred dol- 
lars, on or  bcfore the first day of the next term, and befbre they 
are permitted to n ~ a k e  further defence to the action. 

A t  fall term, 1582, i t  being made known to the court that 
defenclants had failed to file paid bond, as required, the following 
judgment was rendered : "The clefendants not having filed the 
bond required by the order n~atle at  June  term, 1882, nor show- 
ing sufficient cause therefor, i t  is now adjudged that their answer 
be stricken from the file, and the lands descrilrml i n  the com- 
plaint be sold by W. C. Harralson, as con~missioner, after duc 
advertisement upon the terms-one-third cash, and the balance 
a t  t\velve montl~s, with interest from day of sal'e-the proceeds 
to be applied to costs and expenses, and the surplus divided 
among the parties, plaintiff and defendant, according to their 
respective rights as set fort11 in the complaint. The said IIar-  
ralson is appointed a receiver by this court, and will talie such 
proper rents from the corn, tobacco, or othcr crop found upon 
the prcn~ises, as may be usual, and sell the same and lloltl the 
proceeds subject to the furtiler order of' the court. The qricstion 
of dan~ages is reserved for trial hy the jury, or in such manner 
as niay be agreed npon, and to be paid out of' the clefendants' 
interest in the crop or the baud filed by the defendants; and any 
deficiency, ont of the proceeds representing the plaintiffs' interest 
in the land. The  commissioner and receiver will make report 
of his proceetli~~gs, and, after 1)ayrnen t of p ~ m h a s e  money in 
full, will execute title to the pnrchaser." 

From this judgment the defendants appealed, assigning as 
error, the striking out the answer, and the directious given the 
receiver a d  cotumissioner as to the disposition of the funds ; 
that the failure to file the bond as directed by the order of June 
term, 1852, only entitled the plaintiffs to have a receiver take 
charge of the rents, the bond filed before answer filed entitliug 
the defendants to have their answer remain and a trial upon the 
merits according to the issue raised. 
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T i ~ ~ ~ ~ ~ ~ ~ ~  V .  TISCEI~T. 

iMessrs. J. It7. Grnhcrm and J. C. L. K e w ,  for plaintiffk. 
N o  counsel for defendants. 

ASHE, J. The only exceptions taken to tile judgment of the 
iuperior court, nerr ,  to the striking out the answer of the defen- 
dants, a t ~ d  to the directions given the receiver and con~rnisqioner 
a5 to the disposition of the fund. 

T h e  proceedil~g was c o n ~ ~ ~ ~ r n c r d  before the clerk t~pon the 
defendants' g iv i r~g a h o ~ ~ d  for  cost^ and damages, a d  filing their 
answer, in which the defence of "sole seizin" was set up, and 
the caqe was put on the trial docket of the superior court, that 
the iqsuc raised by the pleadings might be tried t)y a jnry. 

The  power of the court to require the bond of the tlefcntlanti 
in such a case being conceded, it follows that the court t~pon a 
proper affidavit, such a, was filed in the case, had the power to 
order an increased qrcnrity for the costs. Rollins v. Henry ,  77 
N. C., 467. Ant1 if it  had the poner to order the enlarqement 
of the qecurity, in the event of a failure to conlply with the 
order, the court must have hat1 the sarne power to strike out the 
answer as it nould have had if no bond h'id been orignally filed. 

T h e  proceeding, when "sole seizin " i, pleaded, like ejectment, 
is an action for the recovery of real property; and iection 382, 
ch. 17,  Battle's R e v i d ,  requires, that " i n  all cuits in the superior 
court for the recovery of real property or the posse~sion tilereof, 
the defendant, before he is permitted to plead, amner ,  nr demur, 
shall execute a bond to srcure such costs and damages as thc 
plaintiff may recover," &c. I f  no bond shall be given, tile 
defendants have no right to aniwer; alld if they should answer 
without filing the bond rrqairecl, the court \\auld hare  the 
power to strike out the aniwer and render judgment, as for want 
of an ansner ;  a d  the court having the power to order an addi- 
tional bond, in a proper caqe, would, upon the same principle, 
have the power to strike out the answer filed-the same as if 
no bond had been given. 

But  when the answer is stricken out. there is no issue to be 
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tried : the case loses the c11ar;lcter of a suit for the recovery of 
real Ewol)krtY, and stands, as  originally, it1 the clerk's court, a 
"special proc.eccling" for the sale of Iand for partition between 
tenat~ts in wrnmon. And ;IS it is the issue to be tried which 
gives ttlc superior conrt, in term, juristlictiot~ of the case, as soon 
as the issue is withtlr:lwn, that court is divested of its jurisdic- 
tion, and any order or judgment it might make, except in n 

[)rope* case to appoint n receiver, n m l d  be comnz non judice. 
13iit we do not consider this a proper case for the appc~intnietlt 

of a receiver. When the answcr mas stricken out, there was 110 

other pleatling in the case hut the petition: there was notlling 
hefore tlie coort to show that the defendants were in the exclu- 
5ive possession of the rents and profits, excluding their co-teu- 
ants, the plair~tifK, fro111 all participation therein, or that the 
defendants were insolvent or mistuauqing the common property. 
r 7 I he courts are averse to the appointment of receivers in actions 
between tenants in comoion, except for iome such causes as those 
above mentioned. High on Receivers, 603. 

We are of the opinion there was error i n  the appointment of 
a receiver, and  ordering the sale. I n  other respects the judg- 
rirent is affirmed. The case is remanded to the superior corn? 
that a p~ocederado may be issued to the clerk of said court to 
proceed to order a sale of the land described in the petition 
according to the corlrsp of practice in said court. 

Error. Judgment acwrdingly. 
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COMMISSIONERS OF WAKE v. CITY OF RALEIGH. 

Reference-Accou7zt-Fines- Youins and Cities-School Fund. 

1. A reference for an account should not be ordered before passing npon a 
defence set up, which if sustained may put an end to the controversy. 

2. Fines imposed and collected under city ordinances, are not included in the 
constitntional provision appropriating fines, &c., collected in the several 
counties to the school fund. 

(R. R. Co. v. Morrison, 82 N. C., 141; Xeul v. Beekriell, 85 N. C., 299 ; McPelem 
v. Ray,  Ib., 462, cited and approved). 

APPEAL from an order of reference made at June Term, 1852, 
of WAKE Superior Court, by MacRae, .J. 

Defendant appealed. 

Messrs. Fowle & Xnow and T. R. Pu~nell ,  for plaintiff: 
Messrs. Reade, Busbee & Rusbee, for defendant. 

SMITH, C. J. The object of the present action is the recovery 
of moneys alleged to belong to the plaintiffs, as a board of edu- 
cation for the county, collected and paid into the treasury of the 
city of Raleigh. 

The complaint charges the fund claimed to have bee11 derived 
from " the net proceeds of the sale of estrays and the clear pro- 
ceeds of the penalties and forfeitures and fines for breaches of 
the penal laws of the state of North Carolinav-following the 
language of section four, article nine, of the amended constitu- 
tion, which appropriates moneys received from these sources to 
the establishnient and maintenance of free public schools. 

The demurrer put in by the defendant assigns, anlong other 
causes, that the fund demanded was collected by the "defendant 
under and by virtue of its charter and the laws of the state," 
and by its own proper officers, and that the defendant is entitled 
thereto. 
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T h e  demnrrer being overruled, the defendant answered, deny- 
ing that any moneys described and appropriated in the clau-;e of 
the constitution rei'crrecl to, antl to which the plaintiffs have a 
rightful claiul, have been received by the defendant. 

Upon the complaint and answer, but without an ad.jrldicatiou 
upon the issue of law made in the pleadings, and involving tht. 
preliminary question of the defendant's liability in the premises, 
a t  the illstance of the plaintiff an order of reference was entered, 
directing a 5tatement of "an account of the fineq, ~~enalt ies,  for- 
feitures aud estrays collected by the ilefendmt from the sources 
mentioned in the complaint, and report to this court." 

The  defendant appeals from this judgment, and our only 
inquiry is as to its regularity and correctness at this stage of the 
proceeding, and before the determination of the prelinlinary 
matter which [nay bc decisive of' the cause, antl rentlcr any refer- 
ence UI I  necessary. 

There is an ohvious irregularity in ordering a reference for an 
account, before disposing of a defence forlnded in law or in fact, 
and which if sustainetl pnts an end to the action and renders an 
inquiry nseles~. The rule of practice i n  an ordcrly course of 
proeetlure is to have such defence first psissed on and decided, as 
is explained in A. T. ccnd 0. Railroad v. iliZbrrison, 82 N. C., 
141, and again recognized in Neal v. Beeknell, 85 N. C., 299. 

The  force of the decision is not impaired by the ruling in 
JfePeters v. Ray, 85 N. C., 462, which is based upbn the par- 
ticular circumstances of the cause, and while the reference 
preceded the determination of the issue as to a partnership, it 
was made in express terms without prejudice as to the defence, 
and the existence of .the partnership, cor~ceded in the ansmrer to 
a lirnited extent, was afterwards found by the jury. The  irreg- 
ularity, if such it be, mas thus corrected and all the just rights 
of the defendant preserved. 

The  overruling of the demnrrer is not a determinatio~l of the 
question of the defendant'$ liability for, and the plaintiff's right 
to the n~oueys derived from fines, forfeitnres and penalties under 

16 
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city ordinances, hut for AII (+  only as  are  tlescrihecl in the c o n -  
p l a i ~ i t  ant1 claimed under the constitntion, aud tl~creforo the case 
made in the answer and rwt ing  ~1po11 tlifercnt f k t s  is not 
involved in tli t~t decision. 

Brit as  the order of reference is sasceptiblc of a n  interpreta- 
tion that  it  is Iusetl u1)orl the ns.>un~etl t ruth of the statements in 
the  answer, and an atljudic:ition of the  tlrftlndant's liability 
thereon, i t  is not inappropriate to ~.c,fc-r to  ant1 ascertain the extent 
of this constitational :~pproprintion. 

I n  the IZeviscd Statutcs, c11. 28, $4, " fines, forfeitures and - 
amerce~nents"  :ire reqrliretl to  Or paid over to "corlnty trustees, 
for  thc  pnrposc of d e f r : ~ y i ~ ~ g  the costs of state 1)rosecwtions n d  
the  contingent es1)ellses of thc  county." T h e  s:inle provisions 
in srll)st:~~i(~e are  cont:~i~ied in t h c ~  I t e ~ i s e d  Coflc., ch. 28, $S 3 and 
,5, i111d bror~ght  for\v:irtl in B:~t t le 's  Revisal,  ch. 20, 5s 2 :mtl 4. 

T h e  c o ~ ~ s t i t u t i o ~ l  of 18G8 (Art .  IS, 4) al)propriates, f'or the 

establishing tint1 p e r f ' c c t i ~ ~ ~  of free pnhlic: schools, " the net pro- 
ceeds tlmt mny accl-t ie to the sttrfe fro111 s:iles of estr:lp, o r  f'ro~n 
fines, penalties and forfeitures." T h e r c  is some change ill the 

terms in which the apl)ropriat io~l  is ~ m d e  ill the cous t i tu t io~~al  
amendrrtent of 1875, which tlevotei to the samc p r 1 1 - p ) ~  '( tlie 
uet proceetls from tlie hale of estrays, a h  the clear proceetls of 
2111 penal ties aiitl forfeitures, and of a l l  finc; collected in thr several 
countirs for  ally lweacli of the penal o r  nrilitary laws of the state." 
Ar t .  IS, 9 5. 

It is plnin f l ~ u n  this review of past legislation in regard to 
the  di,stribritinu of the fund arising fro111 these o u r c e s ,  as  well 
as f r o n ~  the s d e  of estrays, t h t  the a/)propriation in the  consti- 
tution cloes not estcnd to fines, penalties or f;)rftliturt>s, nor the 
proceeds of estrays sold, incurred, or arising in the enfi~rcernent 
of ordinances and rules adopted by a 1llrlnioi~)a1 c ~ r p r a t i o ~ l  for 
local government. They  dl, uot " m w u r  to thc stafe," nor are 

they collected in thc connties for a violation of penal or military 
law, o r  bp county officers upnu whom this drity is t l evo l re~ l .  I t  

is only such that  are  given to the  county b o : d  of e d ~ ~ c a t i o n .  
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r 7 1 host: imposed to compel ol)etlience to the laws enacted ill the 
govclwment and well ortlering of the city, are reoove~ablc by an 
: d o n  in the n m n e  of the mayor, and of course to the use of the 
city 1)y :!II express provisiol~ of the charter ($ 83), and may be 
cllfi)rcetf when retlt~ceil to judgment, if necessary, by conzpulsory 
1al)or on the public strects. Acts 1866-'67, ch. 13, 5 1. Thcse 
cnniiot, upon a n y  reasol~nble intrrpretntion, he deemed to he 
within the intcut of the f ran~ers  of t l ~ e  organic lam, as they are 
not witllin the terms ill which the intent i i  exprcssd.  

The act of lb71-'72, which makes the breach of' a city,or 
town oriliuauclj n misdemeanor, s in~ply  subjects the offender to 
iin indictinel~t, w ~ r t l  perhaps the fine in~posed o11 conviction \ v o ~ ~ l d  
Ihelong to t l ~ e  Imnrd of edocation, h u t  it ranaot affect the title to 
fines as are imposed ant1 collectrtl by municipal ofEcers and agents 
for mul~ic.ipa1 pnrlwies. 

We have given our views up011 the subject matter of litigation, 
:is it may ficilitate the final disposition of the cause, and because 
it seems to be incidentally invol vet1 i n  the making the rcferencr, 
but  n e  -Jiinl)ly decide tllere is error iu lllaliing it before disposing 
of the pl-elinliuary defence to the action. 

The jdg r r~e l l t  i 5  reversed and this will be certified. 
Error. Reversed. 

J O H N  L. SAGLTER v. NEW YORK & W ILBIINGTON STEAMSHIP 
COMPANY. 

Master and Xerva7zt-SI~ippin~~Yilotnge- When oulner oj* 
Vessel tcnd pilot in charge liable for accident. 

1. The relation of master and servant exists between the owner of a vessel 
and a licensed pilot, temporarily taking the master's place in controlling 
the navigation of the vessel. 

2. Where a stearoer collided with the plaintiff's boat lying at a wharf, there 
being room for the steamer to leave its n~ooring withont the danger of 
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collision ; Held, that the onrt;er of the steamer is liable to the plaintiff. 
in damages for the injury sustained. 

3. The pilot is individnally liable only where he is in actual charge and 
solely at firtrlt; and tlris must be affirrnatively shown, together with the 
fact t i n t  tlle1.e wns no fanlt on the part of the officers and crew of the col- 
litling veisel, to relievc its owner of the p~inzn, fcieie liability for the acci- 
den t ;  and any concurring negliqence with the fanlt of the pilot will 
not exempt the owner. 

(Qunter v. Wickel, 85 N. C., 310, cited and approved). 

CIVIL ACTION, tried at June  Term, 1882, of NEW HANOVER 
Superior Court, before Gilrner, .J. 

The defendant appealed. 

Messrs. X & J. D. Bellasny, for plaintif, 
,TIessrs. il'hos. W. ,Strange and IIuyzuood & Hnywood, for 

defendant. 

SMITH, C. J. The plaintiff's flat was along side of and 
fastened to another flat lying at  a wharf, distant from the 
defendant's steamer, variously estimated from twenty to sixty-six 
feet, where it had arrived at about 3 o'clock in the morning, 
and had a right to be. The steamer in charge of a pilot was 
also at  her proper place, and was then prepari~tg to start on her 
regular outward voyage to Xem Yorli. 

The  n~overnents 011 hoard the steamer were noticed by the 
plaintif and his associates on the flat, and the dal~ger  of col- 
lision became the subject of discussion among them. A n  hour 
later the steamer began to hack, in order to get out into the river, 
when within some ten or twelve feet of the flat, a man ou the 
steamer,and snpposed to be her captain, was hailed by one of the 
men on the flat, and was asked not to strike the flat. No answer 
was retnrned, and he seen~s not to have bern heard by any one 
on board, and soon the steamer strnck the flat and did the darn- 
age claimed in the action. 

The plaintiff had time, after the steamer began to move, to 
place his flat heyond the danger of collision, and made no effort 
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to do so. The' steamer pursued her usual course in detaching 
herself from the wharf, but she hat1 sufficient room in the space 
between the two boats to turn ronnd and get off, without collid- 
ing with the flat. Upon these facts given in evidence, two 
instructions were asked for the defendant. 

1 .  The  steamship then being under control of a licensed pilot, 
the defendant company, not haring the management of their 
ship, was not responsible for the negligent conduct of her mnve- 
ments, but the pilot, personally, if any one. 

2. The  plaintiff (and others with him) having reason to appre- 
hend the peril, and opportunity to remove the flat beyond its 
reach, after noticing what was going on, on board the steamer, 
and not doing so, was guilty of contributory negligence, and he 
could not  recover. 

The i~~structions were both refused, and instead the jury were 
charged that to acquit the defendant of lisbility upon the first 
ground, they runst f i t d  that the injnry Ria& (laused by the per- 
sonal negligence of the pilot in managing the ship; and as to 
the second point, that the plaintiff's flat being lawfully a t  her 
place, he was not required to move her out of the way. 

The  instructions, as to the effect upon the defendant's liability 
of the steamer heing then in charge of the pilot, was quite as 
favorable as the company could ask, and is in conformity with 
the adjudications in England in many of the shipping acts, of 
which there is contained an express provision exempting the 
owner or master from responsibility for clan~age or lozs, occasioued 
by the neglect or waut of skill in the pilot in charge. The result 
of' these adjudications upon a full exan~ination is declared by 
SWAYNE, J., speaking for the court, in The Cl~ina, 7 Wall., 64, 
in these words : 

1 .  "The  exenlptiori applied only when the pilot is actually i n  
charge of the vessel, and solely in fault. 

2. " I f  there is anything which concurred with the fault of 
the pilot in producing the accident, the exemption does not apply, 
and the vessel, master and owners are liable. 



3. " T h e  c:cJlitl i~i~ v e s e l  is ill a1 l cases, p i n r r ~  ,fircic liablr, awl 
tlic par ty clairning t l ~ e  es r rnp t io~l  ni i~st  :~ fEr~nut ivc lp  s110w that 
tile 1)ilot \\.:IS iu f'ar~lt," nlid flint "f1ici.e 1 ~ 1 s  110 , f i~u l t  olr t h e  p . t  
q f thc oLflccw or om/., trlticli 17~iyl1 t licr vc been in tr~t ; /  r lqrec c o w  

tiztcire to the tlunzoge." 
If' the  princ~il)Io of' ~ ~ o ~ i - r ~ ~ ~ ) o ~ i i i l ) i l i t ~  for i ~ ~ j u r j -  c a ~ ~ s t d  by :i 

collitling vrssel, I I I ~ ( ~ C I .  the I ~ I : ~ I I ; I ~ ~ U I ~ I I ~  o f ' a  pilot, 011 t l ~ e  part of 
t l ~ e  \.essel i t d f  or of t l ~ c  o\tmer5, a t ~ t l ,  3s M r .  .Tr~stic*e SWAYSE, 
i n  the case wf i~ , re t l  to, s a p ,  ' ( t l1~1 i l ~ i p  is not li::l)le if t h ~  owner 
i*  not," an(]  that  the 1ial)ility of r:lth :ire ' '(wnvcrtil)le tcrrxs," 
~) revvi l s  i l l  :ill it; rigor l~erc ,  a5 i~iterpretetl  ant1 a1)l)lietl in Eng-  
h d ,  it is sul)jec:t to t l i ~  motlitirntion coutainetl ill thi: i~rstructiotl, 
t11:lt the pilot !nust Iiiiiiself I)c iiitlicitlurrlly i ir  f a r~ l t ,  :inti I I O I I C  

otl;em of tlit! sllip's o f f i c ~ : ~  a n t 1  crew arc, ant1 this must l)c hewn 
hy oue ( : Ia in i i~~g  tht? e x c ~ l i p t i ~ ~ n .  

r 7 111e statute la\\- regulating pi i iot :~g OII the  Ci:\l)e F e a r  river 
: rnd tht? :~cl~jncw~t \vatcrs or its id^, reiliiirt's pilots to be o n t l ~ e  look- 
ont f;,r :11) ~ I I ( Y I I I I ~ I I ~  v ~ ( s c l ,  ant1 whe11 such i i  1uc.t l)cYon(l the 
t ~ n r ,  :t11t1 thc  1)ilot's tentlrrctl :1<4;ta11ee in 1)rirlging 1it.r into lmrt 
is r e f r ~ m i ,  Ile is entitlcd to the s m e  fec.~ as if thc services had 
 beet^ rcwiveil a~icl re~rtleretl. Bat .  Rev., cli. 87,  $ 24. Bat this 

does uot con~pe l  thc  master to take the  pilot 011  110:1rd, for he 
may corltiilue to 11avip te  an0  manage his ship, t r u s t i ~ l g  to Ilk 
o w ~ i  skill  aud li~iuwlcclge of the n.ate13s, but tl i t  c o m p e n s a t i o ~ ~  is 
awarded the pilot because lie has perfori~~et l  a large share of his 
work in s e a r c l r i ~ ~ g  fur  nn t l  rcaellil~g the ,bliip, a d  it woultl be a 
~nanif'est wrong to allow hi111 not hi^^^ for it. Indeed,  the sys- 

t e ~ u  could not be ~naintaiuetl,  ~ ~ ~ i l e s ?  tht! I m d y  and  advent i~ lww 
seamen who live ripon the  waves ant1 brave the  s torms of the  
ocean, and  whose services are  so vitally important  to comnlerce, 
were requited for these 1nl)ors autl perils. dccortlingly, s r ~ c l ~  a 

provision, or else coercion in taking a ~) i lo t ,  is contained in the 
I R W S  of the  tliffirent states tha t  lie 011 the seabonrtl. 

But  even when the  statute imposes :r pe~lal ty  to ellforce the 
eiuployment of a pilot, rather than a~varcletl remuneration for 
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serviccs tei~tlcrctl am1 tlecli~ictl, the  rule of reslw~iiil)ility o t twh-  
ing tc~ thc colliding vessel n~itl  licr owner (for tlwir 1ial)ilitics are  
t l ~ e  s a r ~ ~ e )  is not c~lrwngecl, 2nd tliere is no suffic7icilt renscm wily 
i t  ~ l ~ o o l c l  he. Pi lots  arc  provitletl for tile benefit of the  owiler 
of tlrc sliil), ant1 t l ~ e  s u b s t i t r ~ t i o ~ ~  of' the pilot ill place of  the 

cal~tai i i  is f i ~ r  I ~ c r  greater safety in rcacliing port. 
" T h e  serviccs of the  pilot," in the forcil)lc Iangr~nge of thc 

w u r t  in the  case refcrrcd to, "a re  as m l ~ c h  for t l ~ c  beliefit of tlic 
vessel ant1 cargo, as t11osc of t l ~ e  capttiiu and crew. T h i s  com- 
pcrrsation comrs from the saltie source as tlreira. L i k e  them lie 
serves the owner and  is paid by the owner. I f  there be a n y  
clcfiault 011 his part, t h e  owner has tile same remedies against h im 
:IS against other tlelinqueuts oil b o a ~ d .  T h e  tlifkreiice bet we el^ 
his  rclatio~ls ant1 those of the master is one of form rather  than 
of subst:~nce." 

111 legal effect theu the  relatioil of master and servant exi.sts 

between the  owner and the pilot, temporarily talcing the ~naster 's 
place in controlling the imvigation of the vesiel, and t h e  pri11- 
ciple rcspondet s q w i o r  equally applies. 

T h e  sanle doctrine is affirmed in the recent case of Shedock v. 

Alliwy, 9 3  U. S., 99, by M r .  Justice FIELD, who in the  course 
of  an elaborate cli.scassion quotes wit11 approval the language of  
M r .  Justice GKEER in The C~eole  a n d  is'anyson, 2 Wal l ,  J r . ,  
515, thris: " W h e n  a pilot is required to he talien from thnsc: 
licel~sed, the relation of master ant1 servant  is not changed. T h e  
pilot c o ~ ~ t i u u e s  the s c r w n t  of the owiers ,  acting i n  their employ, 
and  receiving wages for  services rendered to them, and thc  fact 
that  be is selected for them by persoils more capable of judging  
of  his qualificatious, enmo t  alter the mlctions. 

2. T h e  objection that  there mas coucurriag negligence, on the  
 plaintiff"^ part, finds n o  support  in the facts. T h e  flat was a t  a 
place where the plaiiltiff hat1 a r igh t  to  have it, and there mas 

,room for the steamer to turn round and leave her mooring with- 
out  injuring the flat. It mas in the  night, a d  it does not appear  
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tha t  a n y  l ight  shone upon the  surroundillg water to  discloje the 
near proximity of the injured boai, which i t  would seem the 
steamer ought to  have to avoid collisions a t  such an h o u r ;  and 
t h e  only fault imputed to the plaintiff is, that ,  seeing the dan- 
ger ,  he did not get out of t h e  way to escape it. This, his own 
scnse of danger  should perhaps have promptcd him to do, and 
perhaps his hope that the  steamer \vould not touch his boat alone 
prevented his tloiog. B u t  this cannot excuse the  negligence of 
the n~auagers  of  the steamer., who directly caused the damage-. 
T h e i r  action was the direct aud immediate canw, and to them 
essentially the blame attaches. 

W e  have had occasion to consider t h e  effect of concurrent 
negligence, as  effecting the  r ight  of recovery, in G Z L ~ ~ P T  V. J l i i c l~ . ,  
85 N. C., 310, and are content to  refer to  it. 

R u t  here, there was no negligence of  the  plaintiff in mooring 
his flat by t h c  side of another, where it  could lawfully remain, 
and t h e  defendant company seeks to  excuse its own wrong because 
t h e  plaintiff did not get out  of the  may, and  avoid it. Th is  
cannot exempt the company from the  consequence of the  negli- 
gent  conduct of its own agents. T h e  judgtnent must beaffirrned. 

N o  error. Affirmed. 
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THOMAS J. CAMPBELL v. GEORGE BOYD. 

Roaclv and Bridges-Private Way, damages for neglect in 
repairing. 

1. A private-way was opened by the defendant for his own convenience and a 
bridge bnilt over a creek which ran across it, and the pnblic used the 
same with his knowledge and permission ; the plaintiff snstained injury 
caused by the breaking in of the bridge, which the defendant knew to be 
unsafe, but which was apparently in good condition; Held, he was liable 
to the plaintiff i n  damages. 

2. The duty of reparation and the liability for neglect in such cases, rest upon 
the defendant, by whose implied invitation the public used the way. 

(i71ulholland v. B~ownri.qg, 2 Hawks, 349, cited and approved). 

'CIVIL ACTION tried at Fall Term, 1882, of BEATJFVRT St~pe- 
rioc Court, before Gillinn,, J. 

The defendant appealed. 

Mr. George H. Brown, Jr., for plaintiff, 
No  counsel for defendant. 

SMITH, C. J. The defendant owns and operates a mill, that 
has been bnilt and used for one hundred years, at the head of 
Pungo creek. A few yards below its site the creek divides, and 
its waters flow in t ~ v o  separate streams. Along its course on 
either side run par$llel public roads each two miles distant, and 
from them have been constructed private-ways leading up to and 
meeting at  the mill, and affordiog convenient access from the 
roads to it. One of these ways was opened by former proprie- 
tors, and the other in  the year 1867, by the defendant. 

I n  1875 or 1876, the defendant, with other owners of the 
intervening land, united in opening a connecting way, belween 
those leading from the public roads, from near points in each, so 
as to f'orm .a direct pass-way across the two divergent strean~s 
from one road to the other; without goiug up to the mill. Over 

17  
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these waters t h e ~  also constructed bridges. W h i l e  t h i i  direct 
route mas upenetl tnainly for  t h e  convenience of  t h e  clefendnnt 
and  his ag;oc.iatei, mhosc lands n e r e  trarelaed, it was also w e d  
as  well by the  puhlic with full Itnowledge of the  defendant, and 
without ohjec~tion from a u p  one in paqsing between t h e  roads. 

I n  February ,  1882, the plaintiff, n i t h  his horse, while in the 
w e  of this connecting way and pascing one of the  bridges, hroke 
through, and both were precipi tat~d into the  creek and t h e  dam- 
age sn~tainet l ,  for the  redrcsq of n llich the suit is brought .  

T h e  flooring of the I)ridge n a -  sound, and there mas no visi- 
ble indication of  weakne5s or  decay to put  a person pawing over 
i t  011 his guard. But the  timbers underneath, and  hidden by the 
floor, were in a rotten and unsound conditiou, ant1 of  this the 
defendant had f ~ i l l  knowledge before the t l i~aster .  

H e  was a t  hi, inill and saw n h a t  occnrred, and  going up to 
the place remarlied to  the  plaintiff that when he  inn7 hi111 ahout 
to enter the bridge, he thought  of ca l l i l~g  him t o  &top, but  did 
not d o  so; that  the  bridge u a s  ~ ~ ~ ~ s a f ' e ,  and he regretted he did 
not stop the  plaintiff from crossing. 

These are  t h e  niaterial fa& found by the judge, under the 
consent of parties that  he shoultl pass upon the  e ~ i d e n c e  and 
ascertain the  fact, of  the  case, and  our  ouly inquiry is upon the  
correctness of his rul ing that  the  defendant i, liable in damages 
to the  plaintiff, and from n h i c h  the  defendant appeali.  

T h e  only cage iu our  reports bearing I I ~ O I I  the  point is that  of 
dfulkollnncl v.  B~ownriggl, 2 H a w k s ,  349. There,  the  defen- 
dant's n~i l l -pond overflowed parts of the public road and  hollon 
bridges had been erected, but  by w l ~ o m ,  did not appear;  nor mas 
it  shown that  they were built a t  the  expense of t h e  public. This  
condition of thing, had  existed for t n e n t y  years, and the  mill 
had been owned and  operated by the defendant for  t h e  s p x e  of 
five years. T h e  successive mill proprietors had k e p t  t h e  over- 
flowed bed of the road and the bridges in repair. T h e  plaintiff's 
wagon, loaded with goods, passing a bridge broke through,  in 
conseaoence of  its decayed state, and the  goods were injured by 
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the water. The action was for this injury. It was declared by 
the c o u ~ t  that as a nuisance was created by the flooding of the 
road, and the defendant had nndertaken to remedy it in con- 
structing the bridges, i t  was bis duty, as that of preceding pro- 
prietors of the mill, to maiutain them in a proper condition of 
repair, and ensure the safety of those persons, who i r l  using the 
road had to pass over then], and that the darnage having resulted 
from his uegligence he was liable to the plaintiff. The  proposi- 
tion is asserted, that inasulucll as the defendant has undertaken 
to remedy a nuisance of his own creating, hy constructing the 
bridge, he nudertakes also and is bound to keep it in sufficient 
repair, and is answerable for the consequences of' his neglect to 
d o  so. 

T h e  principle of law, in more general terms and with a wider 
scope, is thus expressed by HOAR, .J., in Combs v. New Btd. Con. 

Co., 102, Mass., 584. "There is another class of cases in which 
i t  has been held, that, f a person allows a dwgerous place to 
exist irr premises oecupi~d by him, he will be responsible for injury 
caused theveby, to atty other person entering upon the premises by 
his invit:~tion and procurement, express or implied, a d  not .noti- 
fied of the danger, if the person injured is in the use of d ~ i e  
care." 

" T h e  principle is well settled," remarks APPLETON, C. J., 
"that  a person injured, without neglect VII his part, by a clefect 
or obstruction in a way or  passage over which he has beeu 
induced to pass for a lawfi~l  purpose, by an invitation express or 
implied, can recover damages for thc injury sustained, against 
the individual so inviting, and being in default for the neglect. 
Tobin v. P. 8. and  P. R. K., 5 9  Maine, 188. 

Several illustrations of the principle in its different applica- 
tions will be found in Whartoo on Negligence, 5 6.26, and fol- 
lowing. 

The f k t s  of the present case bring it within tile rule thus 
enunciated. The way was opened by the defendant ~ud 'h i s  asso- 
ciates, prio~arily though, it was for his and their accommodation; 
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yet, permissively, to the general traveling public. I t  has, in 
fact, been thus used, and known to the defendant to he thus used, 
with the acquiescence of himself and the others; antl under these 
circumstances it may fairly be assumed to he an invitation to all, 
who have occasion thus to use it, and hence a voluntary obliga- 
tion is incurred to keep the bridges in a safe condition, so that 
no detriment may come to travelers. 

Reparation is an inseparable incident of its construction, and, 
as the obligation to repair rests on no other, the liability for 
neglect must rest on those who put the bridges there and invited 
the public to use them. 

It is true the way might have been c l o d ,  or the public pro- 
hibited by proper notices from passing over it, nud no one could 
complain of the exercise of the right to do so, but as long a$ the 
way is left open and the bridges remain for the public to use, it 
is incumbent on those who constructed and maintain them to see 
that they are safe for all. 

The  law does not tolerate the presence over and along a way, 
in co~nmon use, of structures apparently sound, but in fact ruin- 
ous, like man-traps, inviting travelers to needless disaster and 
injury. The duty of reparation should rest on some one, and i t  
can rest on none others but those who built and use the bridges, 
and impliedly a t  least invite the public to use them also. For  
neglect of this duty they must abide the consequences. 

We  hold, therefore, that there is no error, antl the judgment 
must be affirmed. 

N o  error. Sf i rmed.  
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1 *E. P. COVINGTON v. ANN.  C. LEAK, Executrix. 

Contmct-Partnership. 

A contrict entered into whereby C agrees to devote his individual attention to 
the business of L's store, at a certain stipulated price per annum, is not a 
partnership transaction, hut one between separate and distinct persons. I t  
was tire duty of the conrt in such case to interpret the instrnrnent and not 
submit the question to the jury. 

(Adurns v. Utley, 87 N. C., 356, cited and approved). 

CIVIL ACTION for the settlement of a pahership,  tried at 
Spring Term, 1882, .of RICHMOND Superior Court, before 
Shipp, J. 

Plaintiff appealed. 

Messrs. John D. Shaw, Frank McNeill and Hinsdale & Deu- 
ereux, for plaintiff. 

Messrs. Burwell, Walker & Tillett, for defendant. 

SMITH, C. J. The complaint states that a mercantile copart- 
nership was formed in September, 1865, between John W. Leak 
and the plaintiff, and carried on for a year or more in the indi- 
vidual name of the plaintiq a d  then a new partnership arrange- 
ment entered into to be conducted in the nanie of the said John 
W. Leak, which was prosecuted until the 1st day of March, 
1868; that among the terms upon which the latter was consti- 
tuted, it was agreed that each should equally contribute to the 
capital, and share in the profits; and that the plaintiff should 
give his entire personal service to the rnaaagement of the busi- 
ness and receive as con~pensation therefor eight hundred dollars 
per annum. 

*Mr. Justice ASHE having been of counsel, did not sit on the hearing of 
this case. 
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The action, commenced on April 9th, 1874, against the said 
John W. Leak, and upon his death, in May, 1876, continued 
against the present defendant, Ann. C. Leak, his executrix, made 
a p r t y  in his stead, is for a settlement o f t h e  partaership rnatte1.s 
and the payment to the plaintif  of what may be due him, and 
especially for the rewvery for his services a t  the rate agreed on. 

The defendant, John \IT. Leak, in his answer admits tbe furma- 
tion of the first copartnership and the conducting of the joint 
business in the defendant's name, and for thcir con~mou benefit, 
but denies that any sucb relations existed between thern daring 
the interval between September lo th ,  1876, and March Ist, 1868, 
while it was carried 011 in his name, or that the plaintiff was to 
participate in the profits made; but that he was to be paid for 
his supervision and attention at the rate mentio~led of eight 
hundred dollars per anuum. H e  further alleges that a full set- 
tletnent has been made, alid the plaintiff has agreed to accept 
one-half of the net proceeds of the  entire husiness in satisfxtion 
of' his claims, a large part whereof' has been paid him, besides 
which he is entitled to one-half of one hundred dollars since 
collected, and a like portion of what may be made out of the 
uncollected effects in his hands. H e  further relies on the s t a h -  
tory bar as a defence. 

I n  this stage of the proceeding a reference was nlade a t  spring 
term, 1875, and an account stated and reported hy the referees 
at fall term, 1877, mid a balance found due on November 5th, 
1877, of $777.09. 

The referees reach this result by finding that there has been a 
settlement of all matters connected with the business, except the 
compensation for the plaintiff's services, u p o ~ ~  the basis of a11 
equal division of the profits made in contluctil~g the husiness in 
both names; that this compensation was to be paid by the firm 
and is not within the operation of the statute, aud consequently 
one-half is to be charged against the deceased co-partner, and by 
giving the latter credit for one-half of an error discovered in 
the settlement, and half of the admitted collections. 
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The  instrumeut upon which the claim for personal remunera- 
tion depends, and construed by the referees as "a partnership 
transaction," i b  a5 follows : " Memorandum of contract between 
John W. Leak and E. P. Covington, entered into 10th Septem- 
ber, 1866 : " 

"The said E. P. Covington agrees to devote his individual 
attention to the business of J .  W. Leak's store in the town of 
Rockiogham for one year from this date, and tlle said Leak on 
his part agrees to pay the said Covington, for the faithful perform- 
ance of his dutieq, the sum of eight hundred dollars per annum. 
The  said Leak further agrees to allow the said Coviugton to 
take up such goods as his family may require, at cost. I n  wit- 
ness whereof we have hereunto affixed our hand5 and seals. 

Septernber lo th ,  1866. E. P. COVINGTON, 
JOHN W. LEAK." 

Exceptions were filed by both parties, that of the plaintiff 
heing confined to the credit allowed the testator of $197, being 
one-half of the amount of the error detected in the compota- 
tions made upon the settlement reported. 

The  defendant then tendered a series of issues to be submitted 
to the jury, involving the finding of the referees, of which the 
first only was accepted by the court in these words: Was the 
contract of eight hundred dollars for services, &c., which is 
mentioned in the pleadings and proof, a partnership transaction '? 
The  response of the jnry was in the negative. 

On the trial the written contract was exhibited in evidence 
and the deposition of the plaintiff read. There was no testi- 
mony offered by the defendant. T h e  court charged the jury 
('that the paper-writing offered in evidence purported on its face 
to be an individual contract between the parties and not a part- 
nership contract, but that in deciding the matter in controversy 
they must take into consideration the. complaint, answer, deposi- 
tion of Covington, the written contract, &c., and if considering 
all the evidence, they decide there was a partnership existing 
between the parties, they must then say whether this sum of 
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eight handred dollarq was a partnership transaction, or an intli- 
vidual transaction." 

I t  is only necessary to notice two of the overruled exceptions 
of the plaintiff, of which one is to the instruction recited, and 
the other to submitting to the jury an inquiry :is to a faact 
admitted i n  the pleadings. 

T h e  plaintiff has no just cause of complaint, i ~ m m r i c h  as the 
verdict concurs with the constructiorl put upon the contract by 
the plaintiff h im~e l f  in his rontplaint, as imposing an obliga- 
tion upon the te+tator personally to be met and discharged, a d  
not upon the partnership carried on in his name. 111 our opinion 
it was the duty of the jotlge to interpret and declare tlle import 
and character of the stipulation upoll the face of the instrunrent, 
as imposing an individual liability upnn the testator. 

1. The entire structure of the instrrlrnent and tlic rtla~iifest 
but unperformed intent to make a covenant obligation, intlicatc 
a transaction by and between two separate and distinct perkons, 
and not between one of them a d  a firm of which he was a 
member. 

2. T h e  first personal pronoun i-; used by each-the plaintiff 
agreeing to devote his individual attention to the business "and 
the testator agreeing on his part" to pay for the qervicts to be 
rendered-language not appropriate to a contract n d e  hy two 
in an alleged copartnership conducted in the n:me of one. 

3. The  services are to be r e d w e d  " in the business of J. IV. 
Leak's store," any reference to a firm being caref'nlly avoided. 

But  the error is corrected by the f in t l i~~g ,  and the force of' t h ~  
objection removed. 

T h e  second exception rest5 upon a misconceptio~: of fllcts. 
There is no such concurrence in the pleadings as to the nature 
and effect of the contract for the paymel~t of the plaintiff. H e  
complains (Article 1) that the tcstator " was to pay," in addition 
to the half profits to be received, " the  sun1 of eight hundred 
dollars per annum," while thc testator declares i n  Iii- answer 
(Article 8) that tht. plaintiff was to L C  receive eight hundred dol- 



T h e  partie5 agree a i  to the exi5tcnce ant1 term. of' the ( ~ ) ~ i t r a c t ,  
but not  on the point left to tlie jury \\lietlier it \ \ah to it(, ~ )a i ( l  
out  of the  earnings of' t l ~ c  business carried on 213 :I firin, 01% ont of' 

the testator's own moneys. 
B u t  wllettier thcre are differences ill the s ta tcu~cnt  of' tlre pcri.- 

ties or not, t h e  j ~ l r y  cleclare the contract to he prrwn:iI to t l i c a  

B u t  u-aiving the  ~ ) o i l ~ t ,  we (lo not scc tlic f h ~ w  of' tile uhjec- 
tion. T h e  ple:~tlin~:: :is snch are  n o t  cvi(lc~rce, but  tlre alterca- 

Rnt  they may become evitle~lcc, a,< : ~ t l n ~ i s s i o ~ ~ s  of' a h c t  nxrterial 
to  the  i s i r ~ e  wheu offcred hy t l ~ c  op1)osiiig party, ;!ntl if' they 
werc. uot, the  verdict of the  jury obvintcs all ol,jection to tlre 
charge based upon their rece1)tion. iltltrm v. c%le!j, 87 3. C'., : 3 X ,  

r 7 l l ~ e  claim fhr a salary as a distinct ant1 actionable tlciir:~utl 
being excluded under  t l ~ c  defence of' the statute of l i~ni tnt io~rs ,  
the acrount ~ I J I O I I  a re-i,efere~~ce \ w s  corrected ant1 j u d p t ' n t  
1)roperly r e d e r e t l  for the defcntlant. 

I t  must  hc declared there is no error i l l  the rirling- f r o u ~  wlliclr 
thrx plaintiff appeal,. T h e  f i l ~ l  iliapozition of' tllc c4ause will 

made upon the defeutlant'i appeai.  
S o  error. dffirrnetl. 

I ,  C. J ,  T h e  defentlallt7.~ excrpt io~ls  to the. rcl)ort of the 
referee., uun11~ert.d respectively, 6, 7 and 14, overruled hy thr: 

18 
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court, are alone presented for our (,onsideration in her appeal, 
and they are as follows: 

6. For  that the referees find that the plaintiff's liability for 
his deficiency in contributing his share towards the capital stock 
is embraced i n  the settlement made 1,etmeen the parties of May 
13, 1865. 

7. For  that they have made no allowance for this deficiency. 
14.  F o r  that 110 cornmiisions are given the defendant for col- 

lecting the effects. 
These points are all cnvered by the finding of the referees that 

the settlement embraced all matters affecting the parties, growing 
out of the conduct of the b~rsioes,i in the names of the plaintiff 
and of the testator soccessively, whether the latter was for the 
common hewfit of both, or for the sole benefit of the testator, 
except the charge for services, and we think this i s  fnlly war- 
ranted by the terms of that settlemeut. There is no error in 
the ruling in this respect, and the judgment upon the referred 
account must be affirmed. 

No  error. Affi rrned. 

*MAY MURRILL and others v. D. A .  HUMPHREY and others. 

Guardinn and Ward-Action, subsisting though not tl.ansferr.ed. 

1. The  ward has a right to snb,ject land sold by his guardian to the payment 
of the purchase money. 

2. An action, not transferred to the new docket under sections 400 and 401 of 

the Code, is still a subsisting one until disposed of by a judgment. 

(Moore  v. R. R. Co., 74 N: C., 528; Small v. Small, Ib.,  16; Long v. HOB, 68 
N. C., 53;  Lod v. Beard ,  7 9  N. C., 5 ,  cited and approved). 

"Chief-Justice SMITH did not sit on the hearing of this case. 
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I I 
MOTION in the cause heard at  Spring Term, 1882, of O N S L ~ U  

I 
I 

Snperior Court, before Gilmer, J. 
T h e  defendants appealed. 

2Cfe.ssr.s. Strong & Smedes, for plaintif%. 
Jfessrs. Allen & Isb~, for defendants. 

RUFFIN, J. The  plaintiff3 seek by their motion, made in a 
cause begun in the year 1851 in the late court of equity of Ons- 
low county, to have their shares of the pp-chase money of the 
lands, then sold, declared to be a lies thereon, and to have the 
deed vacated as having been made by the commissioner without 
the sanction of the court. 

With some few atltlitions, the fncts, an found by the judge 
helow, are substantially the same with those set forth, az consti- 
tuting the plaintiff's' claim in Jluwill v. Jilurdl, 84 N. C., 182, 
which actiou grew out of the same transaction, and was brought 
to enfi)rcc tlre very rights now insisted on by the plaintiffs in 
this  notion. 

The  additional facts found aye: That  after his purchase of the 
lands in 18.51, A. J. Murrill hecan~e the guardiau of Daniel R.  
and Mary J. Amltrose in 1854, ar~tl  continued to act as such 
until their coming of age. M : q  J. interniarried wit11 one John 
F. Murrill in 1850, and died in 1870, leaving her surviving two 
infant children, the plaintiffs ill this n~otion, May ant1 Hugh 
A. Murrill, aud upon the arrival a t  full age of' Daniel R .  in 
1859, he conveyed his interest in the land, and the proceeds 
of sale to the said plaiutifT~, Mary and Hugh A., who thereby 
became elltitled to two-thirds thereof; that no order of the court 
wai ever made directing title to be made to the purchaser, who, 
being a party to the proceeding, had notice thereof; and that he 
has since sold the land to D. A. Humphrey, who in turn has 
sold it to the defendant, A. H .  Humphrey. 

U ~ O U  these facts His  Houor held that the plainti& had a 

right to iook to the laud as a security for the payment of their 
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money, a d  directed the land to be .;old, in case the .ame wns 

not paid by a given day, from which ruling the defendants 
appeal. 

I n  the case referred to, in the 84th volume, it was held that 
the action as a new and independent action could not be main- 
twined, upon the grouud that the original proceetlii~g was still 
pending, and the parties co~ild, and therefore must seek their 
rernedy in that. This, then, is a direct authority adverse to the 
position now ahsumed for the defendants, that that proceeding 
had abated by reason of the failure of  the parties t? bring i t  
forward and have it docketed in the time prescribed by the 
statute. 

The  decision is clearly supported by Moore v. Railroad Com- 
pang, 74 N. C., 528; Long v. Holt ,  68 N. C., 53; aud Lord v. 
Beard, 79 Y .  Cia, 5 ,  in all of which it was held that the statute 
relied on (C. C. P., $5 400 and 401) was not self-executing, but 
that the action, though not brought forward on the uew docket, 
continues to pend as a subsisting action, in which the party must 
seek his remedy aotil it is actually abated by a judgment of the 
court, at  the iustance of some orie interested in having it done. 

Neit l~er can the defendants avail themselves of the presump- 
tion of payment arising from the lapse of time. I n  the first 
place no such defence is set up in the answer of the respondent 
to the motion, nor is the plea of payment insisted on, but only 
that the bonds given by the pnrcha5er had been exchanged for 
"other solvent bonds for a like amount." There is no evideiwe 
in the cause, and no finding that any such exchange of securities 
ever took place; but supposing it did, and that it was done with 
the sanction of the court, it could I I O ~  take away the lien of the 

upon the land, as was expressly decided in Small v. 
Small, 74 N. C., 16. 

I n  the absence of an express declaratiorl to that effect ou the 
part of the court, a purpose to surrender the lien, which an inflint 
has upon the land sold for the payment of his purchase money, 
will never be presumed. 



Ilc.ltl~~. thii. t l ~ c  judge find, i l l  teruls that the m a k e r ~  of' thc 
Ijor~l- q1\(&11 fol. the l ) a rc~ l~av  money ale h t l r  i l ~ ~ l v e n t ,  and this 
aiouc i i  *r~ffic.icnt to 1 ~ 1 ) a t  thc ~)resr~nlption of' pa) rnent. It is 
trrrc he doc* not fix the date at \vliicli tl~cir~insolvency occurred, 
I)ut u c  :iw l)oi~i~cl to maLc cvcry intel~tlnicnt in favor of his 
ruling, :III(I it i*  for the ap1)cllnrlt to -11ow that there is, and not 
t11:it thcrct Itlay be, e l w w  i n  the j u d p ~ e n t  appcaletl from. 

Yo crror. Affirmed. 

I ( h e  \\ Ilo tie:tli \\ it11 an agent lnnst ascertain the extent of his authority to 
contr:~ct for the princip:tl. 

2. ;\ provision in a fire policy rendering i t  void if the title to the property 
insured he cllnnged in m y  way other than 11y succession by reason of 
death, or if the policy he :~ssigned xi thout  written assent of the conlpany 
endorsed thereon, is reasonable and jmt.  

3. B I I ~  i t  does not  npply to n stock of goods disposed of in the ordinary conrse 
of t~xcie, ~lnless the sale be in mass, or a new member he adn~it ted into 
the firm. 

4 W l ~ e t h e r  the forfeiture of the policy extend5 beyond the insurance on the 
ipecific property d i ,  or the contract is entire (?). 

( S o w t r ~ ~ c i n  v. IIIS. Cb., 713 S C., 145, cited and approved I .  

CIVIL h ( , r ~ o s  trietl at  Fa11 Term, 1888, of MARTIN Superior 
Court, before Gillianz, J, 

This i +  an action npun a policy of insurance against fire, issued 
by the tlefeudaut to one Bryant W y l ~ n  on the 1st clay of October, 
ItiSO, in the amount of six I~undred dollars for one year-one 

"('hief Justice S~I ITH did not sit on the hearing of this case. 
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hundred clollarr beiug for his store situate at  Wynnvillt., in 
Martin county, and five hundred dollars fi)r his stock of goods 
kept therein-the premiunl paid for the whole being twelve 
dollars. The store and goods were deitroyed by fire 011 the 1st 
day of February, 1881. 

Anlongst other stipulations tlie policy hontained a provision, 
that " i f  the title to the property be transferred or chatlged iu 
any way other than by successioa by reason of death, or the 
policy be assigned, or the property mortgaged, without written 
perniissio~~ endorqeit hereon, this policy should be void." 

On the trial the following facts were agreed to as constituting 
the case. 

On the 3d day of October, 1880, the said Wynn admitted one 
Bfobly into partnership with himself and sold to him one-half 
of the stock of goodb insured, and then in the store, and a190 by 
nn endorsement on the policy aisigned to him one-half interest 
therein. A t  the same time one Ewell, who was a holicitor of 
business for the defendwut, signe! an agreement printed upon the 
back of the policy, whereby he gave the assent of the defendant 
to such assignmeut-he having, however, no authority to bind 
the defendant by any such agreement. 

After the destruction of the property, one Rlontgon~ery, who 
was an agent of the defendant, erased the name of Ewell from 
such agreemeut, and 5igned his own thereto. JTyr~n and Mobly 
afterward., assigned their interest in the policy to the plaintiff, 
in trust for the benefit of their creditors. 

Upon these facts as admitted, the plaintiffs moved the court for 
jndgn~ent  for the val~le of the goods destroyed, which His  
Houor declined to grant, being of the opinion that the sale of 
one-half of the stock of insured goo& without the consent of the 
defendant, avoided the policy. The plait~tiffs then moved for 
judgment for the value of the house borned, which was also 
declined. They then offered testimony to show that at  the time 
he sigued the iustrument giving the assent of the defendant to 
the assignment to Mobly, Ewell represeuted to Wynn that he 
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had authori ty  to d o  so, but this was excluded by the  conrt. To 
these several rulings the plaintif% excepted, and appealed fro111 
t h e  judgment  rendered. 

1111.. Jx. E. Mooi.e, for plaintiffs. 
Xessi.s. Gcitlitig Whitnker, for  defendants. 

I~CF~IS,  J. !blurb of the a ~ g u r n e n t  before us was n e e d l e q  
since the  c l i e  as agreed to expressly negatives the authori ty  of  
Ewel l  to biml thc tlf.fendant, m:cl t h u i  precludes every inference 
which unight otherwise have ari-en f r o n ~  his ernploynlent as  it, 
agent  to colicit patronage. N o r  could the fact that  W y n n  
believed that  he pos.e~sed inch authority, wllen in fact he clitl 
not, affect the  que-tion of the defendant's liability. 

W I I P ~  oue deals with an agent it  hehoovea him to ascertain 
correctly the  extent of h i i  authority and power to  c o n t r x t .  
I-ndcr a n y  other  rule, every principal would be a t  the  mercy of 
his ageut,  ho\cever carefully he might l imit  his authority. I t  is 
t rue the  power and  authority of an agent  may always be safely 
judged of by the nature of his business, a n d  will he deemed t o  
be a t  l ead  rqnal  to the scope of his duties. 

T h e r e  wai, however, in this case no offer to  show t h a t  the 
:Iszent given to the astignment fell within the range of  Ewell's 
clatie5 as  a solicitor, and,  hence, we conclude that  i t  tiid not do 
so. H i s  bare assertion of such authority, contrary t o .  his 
admitted want of it, could not commit t h ~  defeutlant to  his act. 
T h e  plain terms used i n  the  s t ipulat iol~ against alienation of thc  
property and the  assignment of the  policy, leave n o  room to 
doubt  the  intention of the - partie-, and this intention when not 
contrary to  law ~ u u ~ t  always go tgrn .  

Such a stipulation as this, as  h e i t ~ g  both reasonable and  j u ~ t ,  
has receivrd the sanction of this m u r t  in ~'ossanzu~t v. Pamlico 
Ins. Co., 78 N. C., 145. Indeed, heing founded upon the  itlea 
of  enlisting the  care and watchfulness of t h e  insured in the pro- 
tection of  the  property, by keeping unimpaired his interest 
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therein, it has been unifor~nly regarded as :r coriw-vative condi- 
tion in policies, which merited the support of the courts. 

Snch a wnditiou, avoiding the policy in case of a sale of the 
property, does not apply to a stock of goods kept for sale, and 
disposed of in the ordinary course of trddr. The goods may be 
sold antl replaced as often a i  the interests of the owner require, 
the policy meanwhile coverlng antl protecting what eve^ m:ty he 
on hand. But a sale of them in mass, or any diminntion of 
the owner's interest therein, will, under the authority juit cited, 
work a forfeiture, and so does any change in a pa~tner41ip o w n -  
ing the goods, by which a new member is introclucetl. May on 
Ius. 4 279. Dey v. Poz~gl~keepsie Mutual Ins. Co., 2 3  Bart). (K. 
P.), 623. 

The authorities are not agreed as to how far a breach of the 
coatlitioa, by a sale of a portion of the property, will affect the 
insurauce upon that retained. Some of them hold that the for- 
feiture should not extend beyond the iosurance on the specific 
property sold, while others n~aintairl, that when the considera- 
tiou paid is an entire one, the contract ~houlcl likewise be an 
entire one, so that a breach a9 to part would affect the whole, 
though composed of different kinds and separately appraised. 
I n  May on Ins., $5 277 and 278, the derisions hearing upoll the 
point are all reviewed, and also in Quarrier v. P ~ a b o d y  Ins. CO., 
10  W. Va., 507. But  it is not necessary that we should further 
advert to them or attempt to reconcile them, for according to no 
one of them is there a doubt, but that in a case like ours, in 
which the property insured consists of a single storehouse and 
the goods kept therein, a breach as to part will work a forfeiture 
as to the whole. I n  such case it is impossible to introduce any 
new elemeut of carelessness by lesseniug the interest of the 
owner in one species of the property, so as to increase the risk 
thereof, without at  the same time adding to the hazard of the 
other. Every risk that can attend the one must attend the other, 
and consequently the same rule must apply to both. 

The contract in this case was a n  entire one-the prerninm 
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paid, a single etnount-the application for the insurance on both 
the house and the goods, one act-and any inisreprc~entntion a< 
to one wonld have avoided the policy as to both. So that the 
court feels no heeitatiou in saying under whish rule the case falls. 
The  effhrt ulacle after the loss to fix upon the defendant the con- 
sequences of having a.csented to the cllange of interest i n  the 
goods, by crasing tht. name of Ewe11 fio111 the printed memo- 
randum and adding that of Montgoruery, was a plain confeqsion 
of the former's 13nowu want of authority to give s1lc11 asscnt. 
It was, moreover, an attempt to practice a gross fraud upon the 
defendant which no court will countenance. 

The  court concurs iu every ruling made iu the court below, 
and the judgment there rendered mnst be affirmed. 

No  error. Affirmed. 

H. E. COT'INGTON v. ROBERT ,I. STEELE 

Evidence-Action wpon accozcrztfor goods sold upon  written ordetx. 

In  an nrtion upon an actcount, rnade rip of charges for goods sold upon written 
orders;  Held, incompetent for the plaintiff to;speak of their contents when 
the orders were not produced on the trial and identified. 

(Stute v .  Swinli, 2 Dev. W Bat.,  9 ;  C~euch v .  MrRae, 5 Jones, 122, cited and 
approved). 

CIVIL ACTION tried at  January Special Term, 1883, of RICH- 
MOND Superior Court, before Graves, J. 

The  defendants appealed from the judgnlent of the court 
below. 

Messrs: Frank  AfcNeill and Burwell, Walker R. fillett, fbr 
plain tiff. 

I !? . .  John D. Shaw, for defendants. 
19 
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RUFFIN, J. T h e  defentlantq take but a iingle esceptiotl, 
b:isetl npon t h e  adnris*ion of cer tai t~ t e 4 u 1 o n y  \i hich they con- 
ceive to be incompetent. T h e  facts connectrd with the  excep- 
t ~ o u  :ire t l~ese:  

T h e  plaintiff sue, upon all account, r r d e  u p  in r l~oi t  part of 
charges for goods sold to  the  defentlallts upon their order&. T h e  
platrrtiff's deposition had been taken, 111 which, ill response to  
q~ies t ions  put to  him, he testified that  lie had v ~ l d  the goods 
charged in the  account to the defendmts  a t  the tinlei a i d  prices 
charged therein, and had delivwetl them to the dd'endants o r  
their  agents, o r  to  t h e i ~  orders a t  t h e  timcs at  \I hith they were 
so chalged. T h e  defendants objected to this evidence, a t  t h e  
t ime the deposition n a 5  taketl, upon tlle grouud that  the  witness 
ought  not to be al loned to speak of the contents of the  various 
orders mentioned in the acconnt, by n h i c h  g o o h  purported t o  
be sold and deliveretl, without the  p r o d ~ i c t i o ~ ~  of t h e  written 
ordere t h e m s ~ l v e s .  Thi ,  ohjectinn was renewed when the depo- 
sition wai  offered to t)e rcatl upon the  trial, n he11 the conrt I~eld 
the  evidence to be incompetent nnless the  orders had been pro- 
duced a t  the  talu'tjg of the deposition, or were produced and 
identified on the  trial. Orders  were then l)rotluced, some of 
M hi& to the  amount  of $149.79 corre,iponderl in date and amount  
with items charged in the  account as  having been sold on orders, 
while others differcd in both particulars, being generally dated 
after t h e  dates charged in t h e  account. Other  witnesses n e r e  
then introduced, who deposed to hdving gotten goods of the 
plaintiff upon orders given them by the  defendant; and the  
defendant, T. J .  Stecle, was himself examined as  a witness to r  
the  plaintiff, and testified that  he  had signed certain orders on  
t h e  plaintiff' for  the  delivery of  goods, which he identified. 

Af te r  hearing this evidence, H i s  H o n o r  held the orders to be 
sufficiently identified and permitted the  deposition to be read to 

t h e  jury.  
I f  the  court could see that  there mas anyth ing  in the evidence 

tending even t o  identify the  order5 produced with those deposed 
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to I)y the  plaintiff, we should feel ~ ~ ~ ~ s e l v e s  bound by H i s  H o ~ ~ o r ' s  
ruling i l l  t l ~ e  matter,  upon the  pri~lciple that  whenevrr  thcb at ln~i \-  
sibility of testimony depend5 ulwn a collateral que,tiou of fact 
(or a- J ~ ~ t l g e  GASTON 5 ' 1 ~ s  in S f a f e  v. Swink, 2 Dev.  & Bat., 9, 
upon an inferetm of fact) it is the d u t y  of tile judge to ckterniine 
it, and h i i  acdon i~ not the snbject of review. Ckcuch v. M c R m ,  
5 Jouei ,  122. 

S o  far,  honevcr ,  from that  l~e ing  t l ~ e  case, t h c  direct eff'ect of 
t h e  whole evidence offered mas, a. we conceive, to disl,~.ove rat!~er 
than  to eatabliih the identity of the orders. I t  is i~npu,sit)le to 
hold tha t  the productior~ of ~rtiei, , ,  differing in amounts  and  of 
s ~ ~ b s c q u c ~ ~ t  date\, f u r n i s h s  arly evidence that  tiley are  the same 
with t h o w  deposed to by tlw wit~~e.ss, \vitliout something more to 
connect them. 

T h e  question is not rlpon the  qufficiency of the  evidence offered, 
t o  entitle t h e  plaintiff' to  recover; for about that  there could be 
bu t  little doubt ,  i f  he h C d  d e c l a r d  upon the  account as a stated 
accoul~t ,  without  undertaking to p r o m  the several items, o r  if he 
had trusted t o  the  witnesses introduced upon the trial to  eitab- 
lish the  orders as  those upon which goods had  beet^ delivered. 
B u t  the  question iz as to  the competency of the  plaintiff to speak 
o f  the contents of written order,, not prescnt before him when 
hie depositiou w a i  taken, and not produced at  the  trial and iden- 
tified as  those t o  which he then ha11 reference; a d  this was nut 
so  much aq insi5tcd on. 

T h e  court  ~ h i n k s ,  thcrcfore, tllat it was improper  to  admi t  the 
tlepo+ition of the  plaintiff for the purpose of proving t h e  uniden- 
tified orders, nud a s  it  cannot be known how fa r  the  jury were 
il~flrlenced by his tebtiruony, there muyt be a venire de ~zovo.  

E r r o r .  Venire de nozlo. 
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R A I ~ I N  2.. TIIO~I  4% 

R. \Y. L. R l I S I S  & CO. r. S. 11. THOMAS 

1.  TVl~ere the note in  suit was given for two other notes which were not sor- 
~ e n d e r e d ;  H e l d ,  that the judge comn~it ted no error in allowing a verdict 
for the plaintiff and withholding judgment thereon until the notes were 
prodnced and filed in court. 

2 T h e  deciiion in X e n e e l y  v. Craeen,  86 K. C., 364, to the effect that  a coon- 
terclaim in excess of $200 cannot be entertained by a justice of the peace, 
affirmed. 

3. Neither has a j~lstice (nor the superior court on appeal) jurisdiction of tt 

counterclaim in  damages assessed, though vo1nntaril~- reduced to $200. 

4. But where the court has jur i~dict ion,  iL seems that a claim sounding in dam- 
ages can be used by a party as a setoff. 

 shields v. IVhitc~ker,  82 N. C., 316; Dnvis  v. D w i s ,  83 K. C., 71 ; Boyett  v. 
Vc~uyhan, 85 N. C., 363;  Jfeneely v. C k w e n ,  and cases cited, 86 N. C., 364 ; 

Love  v. R h y n e ,  Ib., .576 ; Frcrneis v. Bdu:ards, 77 N. C., 271 ; L i n d s a y  v. h7ing, 
1 Ired., 101, approved). 

CIVIL Bcrrox tried at January Special Term, 1883, of RICH- 
MOKD Superior Court, before Grnves, J. 

The plaintiff's action, begun hefore a justice of the peace, is 
to recover the ainonnt of a note of the defendant for the sum 
of' $200, with intereht thereon, from March lst, 1877. 

The def'endant ar~swered, denying the consideration of the 
note, and setting up a counterclaim, in which he states the note 
was given for a lot of worthless guano, sold to him by the plain- 
t i 6  and represented to be good, to his damage two hundred dol- 
lars; and further, a counterclain~ for other guano sold him also 
worthless and under sin~ilar  representations as to quality, to hi5 
damage three hundred dollars. These couriterclaims are denied 
in the plaintiffs' replication. 

*Mr. Justice ASHE having been of counsel, did not sit on tlie hearing of 
this case. 
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Rarsrw v. T ~ o x a s .  

T h e  cause was transferred by the defendant 's appeal to  the  
superior court, where the  pleadings remained uncllangetl and  
issues were s ~ ~ b n l i t t v d  to the  jury,  which, with the responses, arc  
as  follows: 

1. W h a t  sum does the tlef'endant owe the plaintiffs? Ans.  
T w o  hundred dollars, with interest. 

2. W h a t  damages, if any,  is the  defendant elltitled to on 
a c c o u ~ ~ t  of the matter set out  in his alleged counterclai~n ? d n s .  
TKO hundretl and  fjfty dollars, with i ~ ~ t e r e s t .  

T h e  defendant  then proposed to remit the  amount  of' a h e  
counterclaini found by the  ju ry ,  i n  excess of two hundred dol- 
lars, to  a sum sufficient to  extingnish the  plaintiffs' demand, and  
moved for judgment  agai lkt  them for costs. T h e  court declined 
t o  d o  so, and  rendered judgulent  for t h e  plaintiffs upon their 
note, and  the def'entlant appealed. 

Messm. h'ur.well, Illnllcer K: Tilltft and J. T. LeGruncl, for plain- 
tiffs. 
Mi-. John D. Shaw, for  defendant. 

SMITH, C. J., after s ta t ing the  facts. It is only necessary to  
notice two exceptions: 

1. I t  was in evidence that  the note in  suit was given aud 
accepted for t,wo others, in the  respective sums of' $200 ant1 $300, 
held by the  plaintiffs, and  the defendant, as  an instruction, asked 
the court to tell the j u r y  tha t  the plaintif& could not  recover 
because they had not surrendered these notes upon bringing their 
action. T h e  court refused so to  charge, and said tha t  the  omis- 
sion mould not defeat the  +intiffs' r igh t  to have a verdict, but 
t h a t  judgment  would be withheld until  they were delivered up. 
T h e  notes were produced a u d  deposited with the  clerk. T h e  
issue with the  ju ry  was as  to t h e  defendant's indebtedness, and 
t h e  verdict responsive thereto could not be obstructed by t h e  
absence of the notes for which that  in suit was given. T h e  sub- 
sequent surrender of then1 for  cancellation met al l  the  equities 
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a n d  r ights  of the defendant, a ~ ~ d  obviated all inj i~r ious (:ot~se- 

yuences to him. T h e  cuurse pursued by H i s  Honor  was prc- 
cisely t h a t  taken in Shields v. CVhitaker, 8 2  K. C., 516. 

2. T h e  defendant's next antl principsl exceptinn is to the 
refusal of tlre court to apply the damages, assessed uud voluta- 
rily reduced, to tlie ext inguishn~ent  of' tlbe plaintif&' debt,  a d  
t h e  rendition of judgment  therefor i l l  favor of' t h e  p1:aintiffs. 

Whether  the asserted counterclain~ rests upon a broke11 war- 
ran ty  of' quality or prac,ticetl deceit and frau(1, it iL5 wholly for 
d a p a g e s  alleged in the  answer and a~cer ta ined  by the verdict to 
he in a snm beyond the cognizanre of the court  of a justice, antl 
equally so of t h e  superior c o ~ l r t  exercising its appellate jnristlic- 
tion. \\:hat the justice could not try, tlre superior w a r t  otl the 
appeal could not t ry ;  ant1 i t 1  both, the setting up  s couutet&in~, 
which i n  our  systern is h t  a ~ i o t h e r  action Letween the same par- 
ties reversed, sl:oultl not iiave b e w  entertained of such rriagni- 
tutle. T h e  defeudant cnultf not sue on this claim before a j u u -  
tice, nor ran  he set it  ul) i l l  the  f 'orn~ of a counterclaim in the 
philltif%' action. The merits of such a controversy are  not com- 
mitted to this iuferior jurisdiction. T h e  cases are  nuluerous on 
point, and  we content ourselves with ;t simple reference to s o ~ n e  
of them. B a c i s  v .  Davis, 83 S. C., 71 ; XcClenuhun v. Cotten, 
l b i d ,  332; Uev v. Stubbs, I b i d ,  539; Royett v. I h u y h a n ,  80 
I\'. C., 363;  Neneely v. Ouz'en, 86 N. C., 3 6 4 ;  Loae r. Rhyrre, 
I b i d ,  576. 

A counterclairll differs frorr~ a setoff, in that,  while the latter 
defeats or diruinishes the plaintiff's d e n ~ a n d ,  the  former nor only 
does this, hut the defendant recovers the  excess if there be a n  
excess of  the plaintiff. C. C. P., 5 101. Fruncis  v. Edztiards, 
77 x. c., 271. 

It is not necessary for  us to determine whether  such a claim 
s o u n d i l ~ g  in damages can he used as  a setoff; merely, since i t  is 
not brought forward as  such, but  strictly as a cou,cte~dmha under 
the statute. It was only admissible under  our  f'ormer p r y t i c e  
when i t  was a money demand of a liquidated nature, and one 
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upon whivh an action of debt or indebitatus assumpsit would lie. 
Li , ,dsny v. K i r ~ g ,  1 Ired.,  401. It may be enlarged nnder  our  
present ~ y ~ t e t n ,  anil we do not say it may not be used as  a s e t o r  
for  t h e  purpose of discharging the debt when t h e  court has juris- 
dict ion.  

I n  :r cake not dissimilar, where it  was urged tha t ,  unless an  
i n a ( l r n i 4 b l e  defence set up in a justice's court wai  allowed, the 
defendant might be deprived of the means of paying his debt  
to the  plaintiff out of a debt clue from the plaintiff to him, we 
said:  We d o  not see why in such case the enforcen~ent  of  the 
the  pl;~illtiff's judgment ,  in rase of his insolvency, may not he 
restrained until  t h e  larger demand d u e  the  defendant can be 
determined, ant1 t h e r ~  the  adjustment made, when it does not con- 
flict with the 1)laintiff's exemptions. Love v. Rhyne,  s~plpm. 

T h e r e  is no error  in the rul ing of the court and tlle judgment  
n ~ u z t  be affirmed. 

No error. Affirmed. 

E. J. LILLP v. M. A. BAKER. 

Pleading- Tis?*iance-Negotiable Instrument. 

1. A variance hetween the allegation and the proof in a civil action i q  imma- 
terial, unless i t  be shown to the court that the adverse party has been 
misled. C. C. P., 2 128. 

2. Negotiable paper endorsed by payee, and then appears the name of another 
person upon i t ;  Held, that such person is an endorser. 

3. An endorsement in  blank should be filled, by order of court, before judg- 
ment rendered. 

4 Eff'ect of endorsement in blank at the time the note is made, and after its 
delivery to payee-upon negotiable and non-negotiable paper-liability 
of signers, whether bound as original promissors, guarantors or  endors- 
ers-application of the rule announced to "accommodation paper "- 
pointed out and discussed by ASHE, J .  

(IIof~nan v. Moore, 52 X. C., 313, distinguished ; Johnson v. Hooker, 2 Joneq, 
29; Shelton v. Davis, 69 N. C., 324, approved). 
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CIVIL ACTION tried at Fail  Term, 1882, o f b  CU\II~ERI.AXT~ 
Superior Court, before Gilnm, J. 

The  plaintiff brought this action against \Ir. B. Surleq, A. J. 
Kivett  and 31. -4, Baker, and alleges: ' 

1. ?hat on tile 19th of May, 1877, the defcndunt, Surles, by 
his promiswry note promised to I)ay qaid I i ivett  ou the firit of 
January, 1878, the sum of five hundred and four dollar,, with 
interest at eight per cent. from date. 

2. That  Kivett  endorsed the -anle to defendant, M. A. Bnkrr, 
who elldorbed it to the plaintiff. 

The  defendant denies each of the allegations of' the complaint. 
The  plaintiff put in evidence the instrurnetlt sued on, nhich is 

as follows: On denland, the first of Jdnuary, 1878, 1: pronlise 
to pay A. J. Kivett  or order five hundred a d  four. dollars, for 
value received of him, at eight per cent. interest-dated X a y  
19th, 1877, and signed and sealed by the defendant Surles. I t  
was endorsed first by Kivett  and then by Baker. 

The  plaintiff testified that he received the note in its then con- 
dition from Kivett, and that the signature of Baker was ill hi- 
own handwriting. 

The  defendant introducaed no evidence, but a,ked the court to 
instruct the jnry that there was a material variance between the 
complaint and the evidence, and therefore the plaintiff \\,a> not 
entitled to recover. This was refused, and the jnry were told 
that if they believed the evidence, to find for the plaintiff. 
Defendant excepted. 

Verdict for plaintiff; judgment; appeal by defendant Baker. 

MI-. George M. Rose, for plaintiff. 
Jfessrs. Hinsdale R: Dezrereux, for defendant. 

ASHE, J. The exception talien by the defendant that there 
was a material variance between the complaint and the evidence, 
cannot be sustained in any view of the case. I t  is not sustain- 
able upon the ground that the complaint sets forth that  the 
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instrument wed nporl w'ls a prooli*iory note, and that put in 
evidence nas  a bond, for such a variawe is not material in thii 
ca-e. 

S e c h ~ l  128 of' the Code ~)rovitles that "no variance between 
the allegationi in the pleading and the proof shall he deemed 
material, rlnlefs it shall actually have misled the adrerie party 
to hi, prejudice in maintaining hii actio~! upon the merits. 
Whenever it shall be allegerl tllat a party has been so mi+led. 
that f'wt +hall he proved to the satisfaction of the court, and in  
n hat respect he ha, been rniiletl; and thereupon the judge may 
order the pleading to he amended npon such terms as shall he 
just." 

Here, t h e  n:ls no pretence on the trial that the defendant 
hat1 been misled lop the r:lriance between the complait~t and the 
evidence in t h k  rezpect. The defendant knew that the note 
sued on wai that given Iw Surles to Kivett and endorsed by him 
and the defendant: the aniount, the datc., and time of' its 
ruat~irity were all spec4,llly iet forth, so that there could be no 
rnistalxe as to the identity of the imtrnment; and it was not pre- 
tended that any other note, of like or any other amount, had 
ever been give11 1)y Surlei to Kivett and endorsed by him and 
the defendant. I f  i t  had been shown on" the trial that a prom- 
isiory note had heea give11 under similar circumstances, then 
there rnight have I)eea ground for complaint hy the clefeudant, 
that he mas rnisled. 

Nor do n e  think there is any more force i l l  the ground pressed 
in the argument before this court, that the valiance consisted in 
describing the defbdant ,  Baker, as rndorser., in the complaint, 
w11et1 the proof showed he  mas not an endorser. 

It is w l l  settled that where a note is endorsed in blank, by 
simply nriting the name of the endorser upon the back of the note, 
the holder has authority to make it p y a b l e  to himself or ally other 
person, by tilling up the blanli over the signature. Parsons on 
Kotes and Kills, 19. But he is not at  liberty to write over the 
blank endorsement any words which shall change the liability 

20 
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LILLY v. BAKER. 

created by law upon the endorsrr, or at leait 11one whirh ih: i I l  

not he i n  exact cooforn~itp to the agreement uilder which the 
endorsement was made by the endorser to the endorsee. Story 
on Promissory Notes, $ 138. I n  s r ~ h  case the agreerrient or 
understanding of parties is always open to proof; but where 
there is no evidence of an agrer~nent :~dtluc:ed, the endorsement is 
to be interpreted according to the principles of comn~ercial law. 

Whether a party who endorses a note in hlank is to he held 
to be an origin:tl pro~nissor, endorsw, or g~iarantor, mill depend 
upon the time of the endorsement and the character of the 
instrument endorsed: a i  for instance, if a note, whether negoti- 
able or not, it endorsed at  the same time the note itself is made, 
the endorser ought to he held as original promissor or maker of 
the note. Rut where the note is endorqed after its delivery to  
the payee, whethe). the endoryer is to be held as an endorser or 
guarantor will deprntl upon the character of the note. I f  it is 
a note !lot negotiable, he is held to be a guarantor, hut if it i, a 
negotiable note antl is endor3ed in blank by a third person, not 
being the payee, or a prior cndorsee through them, i l l  the absence 
of any controlling proof it is prewrnetl that such person means 
to hind hin~selt' iu the character of an endorser, and not other- 
ni.e, ant1 precisely in the order antl nlanner in  which he stands 
OLI the note. Story, supm, $ 473-480. 

"There is no dor11)t if a note be made payable to the orcler of 
the payee and endorsed by him, and then subsequent to his 
riame appears the name of another 1,erson endorsed upon it, such 
person cannot be regarded i n  any other light than as an endorter." 
1 Daniel Keg. Instr., 4 707. T o  the same effect is Bigelow v. 
C'otten, 1 3  Gray, 309, where the maker, Hurlburt ,  rnade a note 
payable to him?elf or order, and upon the note was the signatllre 
of Hur lbur t  and under it that of Cotten, and on the trial it 
appearetl that both names wrrc signed hefore the delivery of the 
note to the plaiutiff; Held, that the iegal efect of the entlorye- 
mer~ t  mas to make the note payable to bearer, and although a 
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note payable to hearer is transf'erable by delivery, it [nay also he 
transferred by endorselrlent of the holder, and in  such case the 
endorier incurs the +anle obligations and liabilities as an endor~er  
of a note payable to order. 

I u  Giuerzs v. B a d ,  85 Ill., 442, it mas held that where the 
payee of a note e~rdorbe, the same in blank, after \vhich, i t  is 
endorsed ill blank by the names of two other persous, one name 
just below the other, it will not be preiumed tljey nere joint- 
endorsers to the holder, but it  nil1 be premmed they wtre suc- 
ccsslve endorhers, and the seco~~t l  eu( lors~r  may be wet1 alone 
without noticing the last euthmer. 

r 7 1 his case is altogether distinguisl~able frotn that of Hoflaarl 
v,  Moore, 82 N. C., 313, a ~ l d  other caiei of that cia,,. There, 
the uote wa5 made by James Moore, and, without any e1idor3e- 
ment of him o n  the back of the note, sit wa5 endorsed i n  blank 
by otliers. There way nothing to shon that the legal title hat1 
been transferred hy the payee to the endor.iers, and ~t w ~ s  Ilrop- 
erly held that the eudorsers were liable as original ~)rorrriswrs. 
But in our case, the bond, nhich is a negotiable ilistrurnent, was 
endorqed by the payee, Kivett, aud then by the defendaut, 
Baker, and the plaintiff' as holtler had the r ~ g h t  to w r ~ t e  over the 
signature of Kivett, the payee, an endorsement to Baker; arid 
then over tha t  of Baker, an eurlorse~ncnt to himself or any one 
he pleased, and may maintain all action against the endorier. 
Johnson v. Hooker, 2 Jones, 29. And this is so, even if the 
endorsement of Baker \\as made for the aecumnwd,~tion of 
Kivett. Parsons, supm, '27. 

The court below, we think, was i n  error in rencleriug jutlg- 
lneut without the filliug up the blank enduraet~ient, and the 
judgment is !or that reason reversed, but the berdict will be 
allowed to stand. 

The  case 1s remanded that the endorsement may be filled up;  
after which, judgment may be entered. C. C. P., 5 132; A'helton 
v. 0uv;s,  69 N. C., 324. The reason wliy the courts are partic- 
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ular in having blauk endorsements filled u p  before jaclgment, is, 
to avoid the danger of note;; bciug ~ubsec~ueotiy endorsed and 
put in circr~l. a t' ion. 

Error. Judgment accordiugly . 

XOSES MITCHELL v. ASDERSON BROWX. 

Pleading-Xew' T r i a l  - 1 ~ o m i s t e n t  Verd ic t .  

1. A pleading containing a denial-that every dlegation of the opporite part) 
" is corruptl? false "-sho~ild not be received. The  conrt co~~dernn  the 
use of the offensive I ~ r ~ g u g e ,  and say tliat tlie pleading s11011ld have been 
renrored from the files and reforrned, according to the eqtsblished rules. 

2,  Where tile verdict upon the several iss~ies snlirnitted is inconbident, :I new 
trial will be ordered. 

EJECTMENT tried a t  Spring Term, 1882, of IE:EDEI,I, Supe- 
riur Court, before E w e ,  J. 

T h e  plaintiff appealed. 

SMITH, C. .J. The  complaint allege.. the plaintiff to be onner  
m d  entitled to the possesion of three contiguon~ tracts of lantl, 
each of which is particularly clefinecl and tlescribed, col~taining 
in the whole one llundred and nineteen acres, ?!id unlawfully 
withheltl by the defendant, autl a w r t s  his right to recover the 
same with cotitpensation for d e t e n t i o ~ ~  and waste comn~ittetl. 

Tlje answer admits the defendant to be in possession of a part 
only of the land embrxecl i n  the plaintiff's boundaries, and, 
denying hia title thereto, aver.; the same to belong to his father, 



: 1 k ) l ( / -  ; I <  t~!il:lllt. 
'l'lii-. i ) l :~ i~ i t i t f '  I H I ~  i l l  a ~-eplic.atio~l i l l  tlcnial of' t l ~ v  :dlcgation.; 

i l l  tikc. :i~!-\\-c'r, x 1 i t 1  d i ' ~ I a r i i ~ g  that  tilt: ~ t : t t c~ne l i t s  contained i l l  the 
- c . c ~ ) ~ l ( l  c ~ 1 : t r w  tlicrwi; esccpt as to  thc twancy ,  are  fhlse, "and  
t l ! : ~ t  (:\.cry c?thcl. part of the defendant's a~lxn-er is corruptly false." 

M'e r c p u ) ~ l a c e  this language imputing,  in direct. terms, tllc 
com~niss io r~  of perjury by the defendant, to  mark our  emphatic 
condemnation of its use in a pleading wllich ought  to contain sim- 
ple allegations o r  denials espreasetl in  decorous terms a i d  not be 
e~i lployed to give utterance to personal ill-will, or to make slan- 
derous  imputation,^. I f  this be tolerated, 3s criinination invitei 
a n d  provokes recr in~inat ion,  tlle record may become the vehicle 
of' personal abuse illstead of' being, as it is i t~ te lde t l  to be, a plain 
narrat ive of judicial action i l l  a cause. T h e  replication ougllt 
not to have been received with this offensive language, or, when 
discovered, should have been removed from the  files until  
reformed a~i ( l  nlade consistent n-it11 the rules of' pleading as  pre- 
scribed in the Code ;  nor, we may add,  'do such a c c u d o n s  add 
to the  force of a plain and simple ~ t a t e m e n t  of fact. 

T h e  defendant, a t  fall  term, 1881,  obtained leave to  amend 
his answer, and made the aniendmeut to  the  succeeding term, 
when the  cause wis, tried. T h e  ament l~neut  in substance alleges 
t h e  p r o ~ e u t i o n  of a former action by t h e  defendant's lessor 
against the present plaintiff, in which, upon t h e  pleadings, the 
tit le to  the land now i n  suit was claimed by h im and  p u t  in 
issue, and  the finding npon the issue was against him, and thus  
npon the  j u d g n ~ e n t  rellclered thereou the  matter became ?.es at@- 
dicc~dn, operating as  an estoppel on the said ;14itchell in respect 
to t h e  title. 

T h e  issues submitted to the ju ry  a n d  their responses thereto 
are  as  follows: 

I. I s  the  plaintiff the  owner of a n d  entitled to the  possessiou 
of  the  Inad described in his complaint?  A u s  .- Ye5. 

2.  Is the southern boundary of the  plaintiff's land on the 
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line represented in the plat from figure 8 to 7 ;  o r  i i  i t  f'roni 4 to 
6 ;  o r  i f  not a t  either, where i i  i t ?  Ans.-At the dotted line. 

3. I s  the  land i n  controversy in this action, and no other, t h e  
same tha t  n a s  in controversy in the  action of H e r ~ r y  Brorrn 
againi t  Moses Mitchell,  Gabriel Jlitchell,  Mexico h f ~ t c h e l l  and 
Doctor Mitchell, tried a t  fall term, 1874, of  Iretlcll srlperior 
court?  Aria.--The same land, 1874. 

U p o n  these findings, the plaintiff den~al lded jadgment ,  n hich 
being r e f ~ ~ i e d  and judgment  rendered for  the defendant, the 
pl,rintiff appealed. 

W e  do not see the  necesiitp for bub~nit t ing a distinct iisue a i  
to the estoppel, since the defence could have been made ~ ~ n d e r  
the  first issue, and the  record co111d have been used a s  evide~lce 
t o  ihow title of the  plaintiff, and in anqwer to his claim of owncr- 
.hip. I f  hi5 estate has been divested and transferred, mhcthcr 
by his own act of' conveyance, or a sale under e x e c ~ ~ t i o o  in hi- 
tum, o r  by this adjudication, the  evidence in  ei ther  case, and for 
the  salne reasons, would disprove the allegation of title in the 
p la in t i f  ancl lead to ah adverse verdict upon tha t  i ~ s n e .  T h e  
verdict, however, upon it  is, tha t  the  plaintiff has  tit le to  all the 
Idnd ~ n e l ~ t i o n e d  in hi5 complaint, of which it  is admitted in  the 
a w w e r  this in dispute forms part,  while the  v e r d ~ c t  upon the 
last iasue identifies this part x i t h  that  to which the  defendant's 
lesior had hefore establiihed title to be ~ L I  himrelf by the atljn- 
dication; ancl t h u i  a n  irreconcilable repugnancy exi i ts  betweell 
these findings. There  is but one course to pursue, and we must 

set aside the inconsistent verdicts and order a new trial of all the 
iwles .  I t  is so ordered. L e t  this be certified. 

E r r o r .  V e n i ~ e  tle nouo. 



1). I:. 1:I-I:SS v.  J .  .\. \\'IT,I,IABIS and others. 

2.  \ r , i t n l ~ l : ~ i l l t  c i l n t : ~ i i r i ; i , ~  tn.o tinconnected alleged causes of action against 
i l i t l i , r , c v ~  r Ilcr..ort\, i-: dcn i~~i~rab le .  

( ' I \ . J I .  . \ c Y ~ r ~ o z  titr slander tried a t  Spr ing  Term,  1882,  of 
( ' I I . \ . : . I ~ . \ \ I  S u p ~ i o r  Court ,  before Graves, J. 

'1'110 :i!.tion :~g;lin.t the  defendants is for  verbal slander, anti 
t llc co~iil)!:~i 11 t : ~ l l ( y e s  two independent and separate causes of 
 ti It i ~ t . s  ollt in detail, w i th  the at tending incidents, a con- 
vc.r;:ttion : ~ t  t l ~ c  Iiowe of the  plaintiff between his wife and  the  
tlctbi~l:trtt, 0r : tn  \Yillian~,s, on J a n u a r y  3d, 1881, the other clefen- 
thnt., his 1)rotllcr and \,rother's son, who had gone there with 
I ~ i m ,  being present but saying nothing, the  snbstauce of  which 
mas that  two hogs, helonging to t h e  brother, Joseph Wil l iams,  
11ad heen missed, and defendant getting on the  track, had traced 
i t  to that  place; that  thcreupou a n  examination of the hog-pen 
mas wade by the defendants, Oran ,  and J o h u  A., hut  without  
discovering any of  t h e  lost property. 

T h e  contplaint fu r ther  avers that  soon afterwards on the  same 
day,  t h e  defendant, J o h n  A., overtook the  plaintiff on t h e  road, 
traveling in his wagon, and having balt,ed hirn, the  following 
conversation occurred : 

T h e  defendant inquired what  the plaintitf had i n  his wagon, 
and was told it  was pork.  H e  again asked of what size, a n d  
was answered by the  plaintiff that  there were three shoats in a 
sack;  the  d e f e n d a ~ ~ t  remarked, i f  there were but one or  two hogs 
he desired to see them; and he was then invited to  make  a n  
examination and see for  himself, which he declined to d o ;  t h a t  
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t h e  defendant the11 proceeded t o  rtly sub-tantia!ly as  follon s : 
T w o  of niy father's t r~arked stock are  gone; the! \?ere seen fre- 
quent ly lying in thc bed and were caught not far  from i t  and  
tied and  thrown over stakes. I 1aw there the track hf a wagon 
and  I follo~vecl it  as it p a s w l  ne:lr the place n here the  +takes 
wel e, and the Iiogs ncre: put  in the  n agoti ; they mere bound to 
be pnt  in it ant1 carried away, for t h e  foot-prints of the hogi  
TFcre n o n h e l e  seen leading off f rom t h e  spot, and they d id  not 
have  wings to fly. I then tracked the  wagon, not I rnoning 
T\ here it  was going, but  it  appeared to be ~ n o v i ~ ~ g  to the big ioad, 
and fi)!!on7ed it  to  your  house, where it  stopped and could not be 
tracked any  further. BIy father and  uncle O r a n  and A:nlr)rose 
T h o m a i  are  witne-es of these facts. I would have se:rrched 
more (wefu l ly  a t  your llouw, bu t  for  its confusing your wife-- 
t h e  hogi  that  I raw there were not of his stock. T h e  plaintiff 
tlien moved on ,  and,  the  defendant following, added:  You Ilave 
caught  fur ther  than j o u  have a r igh t  to  catch and fur ther  than 
1 would have caught. I will g o  a n d  see Robert  Laster,  and ,  
Ijeing nrged by plaintiff t o  d o  so, said, I reckon some of nly 
par ty  were there already, and  if not, I will get  some disinterested 
person to go, n h o  could find out  more than I can; i f  I go I 
a m  afraid of making some confusion, and  will send one William 
B. Knight .  

T h e  conversation then ceased and  the  defendant rode away 
and  the  plaintiff proceeded on his journey. 

T h e  complaint then avers t h a t  by these "acts, ftscts, co7~duct 
and declamtions, the defendants a n d  each of thern intended 
falsely and  n~aliciously to charge the  plaintiff with the  felimious 
t a k i n g  and carrying away of the hogs of  the  defendant, Joseph 
TVilliams, and to imprlte to  him (the plaintiff) the  crime of jar- 
ceny, a d  they were so understood " b y  the  persons (naming 
thern) who were present and heard and saw what was said and  
done." 

Answers were p u t  in, and from the  controverted allegatiow 
issues were eliminated and submitted to  t h e  jury,  of which the 
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first two involved an inquiry i r~to  the truth of the allegations 
concerning the two interviews and  conversation^ described, and 
the third was whether the crime of larceuy ii: charged. The other 
two issues related to an alleged cornpro~nise and adjustment of 
the matter in dispute (pending the action and not necessary to 
be set out) and an inquiry as to dan~ageu. 

Upou the trial, after the evidence had been heard and during 
the progress of the argumrut of the plaintiff's counsel before the 
jury, he was interrupted by a remark of the judge, who stated 
that he should instruct thern that there was no testimony incwl- 
patir~g the defendant, Joseph Williams, and that the allegations 
in the complaint were not in themselves actionable so as to entitle 
the plaintiff to recover. The counsel, in submission to this inti- 
mation, suff&ed a nonsuit and appealed. 

-74~. J. H. Headen, for plaintiff: 
Nr.  John -Warming, for defendants. 

SMITH, C. J., after stating the facts. I t  will he seen on exam- 
ining the structure of the complaint (and we advert to it to avoid 
nlisconstraction from our silence) that it imputes the utterance of 
the alleged clefanlatory words to all the defendants and to each 
one of them, while its staten~eut is that, of the three who went 
to the plaintiff's house iu search of the missing hogs, but one of 
thern, Oran, said anything, and the others were present but took 
no part in the conversation, alld that only oue of them, the clefen- 
dant, John A., was present, and said and did what is alleged 
to have taken place on the road afterwards, in the hearing of the 
two witnesses named. 

There are thus two unconnected alleged causes of action against 
(liferent persons set out in the same complaint, a method of 
pleading finding as little support in the present, as in the former, 
system of procedure. 

The  complaint moreover does not specify the actionable words 
spoken, but gives a narrative of what occurred on two separate 

2 1 
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occasions, consisting of expressions and acts, and undertakes to 
deduce therefrom all intention on the part of the one and the 
other defendant to charge the plaintiff with stealing the hogs. 

We  have in vain searched for any precedent fur this form of 
declaration or complaint in an action for the utterance of action- 
able words. I t  is a fixed rule of' pleading that the plaintiff shall 
set out, show a direct charge against himself of' his commission 
of' the i~nputed offence when the slander consists in this; or of 
the utterance of words, which in the light of' other facts, are cal- 
culated and unclerstood to convey such an imputation to those 
who may be present and hear. The language used must charge 
the crime directly, nr hare  its meaning pointed by facts and cir- 
cumstances which interpret its iniport. The complaint should 
be so drawn that tlie court, upon a demurrer or motion in arrest 
of judgment, can determine if a cause of action is charged, tak- 
ing the facts averred to he true, and this without the aid of infer- 
ences to help thew out. 

I n  vaiu Fil l  we look in this complaint for any language, in 
either conversation, which alone, or in connection with the 
attending circun~stances, shows that the plaintiff is cl~nrged with 
larceny. The conduct of the defendants, in association with 
what was said ahout the lost hogs and the trail of the wagon, 
iadic,ates, at most, a suspicion that the plaintiff carried them 
away, hut nowhere is it so charged by any one of' them. Indeed 
a witness of the defendant present at the interview between the 
defendant, John A., and the plaintiff, testifying, says, that the 
latter declared that he did not accuse any one of taking them. 
W e  refer to this to show that the language used by him is not 
reasonably susceptible of a construction that arnounts to a charge 
of larceny, and only evinws a suspicion that the plaintiff' had 
taken and removed the hogs. Bat  a suspicion lurking ill the 
heart ant1 manifested in one's conduct, is uot the same thing as a 
charge of a committed criminal act, unless perhaps, when a sus- 
picion is expressed in a form to impute, and understood to impute, 
the offence to which i t  points. A slanderous charge, however 
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disguised, may he detected in the words spoken, and will br 
actionable as if tliyecdy nttered. Even the tvnrrls, "you are no 
thief'" may be actionable, ant1 are so if ironically spoken, as held 
in Johnson v. St. Louis, &c., 65 No., 529. 

The words, " I have a suspicion that you and Boon hare  robbed 
nly house, and therefore, I take yo11 into custody," were left to 
the jury under the charge, that if the jury found the defendant 
meant to impute to the plaintiff an ahsnlute charge of felony, 
the plaintiff would be entitled to a verdict; but if they should 
think that he imputed a mere suspicion of felony, the verdict 
should he for the defendant. The jury found for the defendant, 
and upon a rule the charge of POLLOK, C. R., was sustained by 
a full court. To"oz7. r. iVushfo7d, 6 E x .  ( M .  H. and G.), 539. 

I n  our caqe the import of the langnage cannot, upon any rea- 
sonable interpretation, be extended to embrace an accusation of' 
larceny, and this is manifest upon its face,.and so to be declared 
by the court. 

W e  sustain the ruling of H i s  Honor upon the ground that 
there are no actionable words set out in either narrative, and 
none upon which can be impressed a meaning to impute a crime 
in the light shed, upon the transaction described, by the attrnd- 
ing circu~nstances and antecedent facts. I f  the plaintiff has any 
ren~edy he has misconceived it in this action. I t  must be 
declared there is no error, and the judgment is affirmed. 

No error. Affirmed. 
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EXUM GREEN and wife v. A .  G. ROUNTREE 

Colzfederate Money- Trusts and Trustees. 

The  rule announced in previous decisions of the court, as to the acceptance 
and management of Confederate money by trustees during the late war, 
affilmed. 

(Curming v. Mebane, 63 N. C., 315 ; Shipp v. Hettrick, Ib., 329 ; Patton v. 
Furmer, 87 N. C., 337, cited and approved). 

CIVIL ACTION tried at Fall  Term, 1881, of GATEX Superior 
Court, before Bennett, J. 

'Cbe plaintiffs sue for an account of the estate of the feme 
plaintiff, which came to the hands of the defendant as her 
guardian. The only question in'volved in the appeal is as to his 
liability for a sun1 of Confederate money, received in December, 
1862, upon a bond secured upon personal security, and then 
solvent. 

The  facts of the case are as follows: A tract of land in which 
the feme plaintiff, then an infant and unmarried, had an interest, 
was sold  under a decree of the court of equity of Gates county, 
tbe sale confirmed, and title made to the purchaser under the 
directions of the court-all t l i s  prior to the appoir~tment of the 
defcndnnt as guardian in 1857. After his appointment, the 
bond in question, which represented her interest in the land, was 
pasred to him as guardian; instead of the money, under an 
express order of the court. 

I n  December, 1862, the maker of the bond tendered the 
amount due thereon in Confederate currency to the defendant, 
and Ile accepted the same. This money he kept separate and apart 
from his own, and using no part thereof for any purpose until 
the spring of 1863, when, not being able to make any other 
investment, and acting under the advice of friends, he converted 
i t  into seven-thirty-interest-bearing notes of the Confederate 
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States, wliic'h 11otcs Iic held a i  his ward's property, distinct from 
his own, and produced and identified the same on  the trial. 

A t  the time Ile received the Confederate nloney in 1862, it 
was current amougst the r~rudent business men of that section of 
the qtate, and was accepted by them in discharge of ante-war 
debts, even when well secured, and they also were in the habit 
of investing t l ~ e  same into like interest-bearing notes. 

On the trial, a t  the suggest io~~ of the court, but with the assent 
of both parties, t l ~ e  following issnc was submitted, and responded 
to in the affirmative by the jury:  "Did the defendant exercise 
proper discretion in eollec'ting the bonc! in the fall of 1862?" 

In instructing the jury, the court said to them, that '< i f  a 
guardian in Decembel., 1862, collected on a well secured ante-war 
bond Confederate money, and ltept the same apart from hi5 
indi vit? ual funds, and afterwards, i n  the spring of 1863, invested 
it in  even-thirty-interest-bearing Confederate notes, and ~f 
prudent buqiness men in his part of the country, a t  that time, 
receivrd such money in payment of their own well secured ante- 
war debts, then he would have exercised proper discretion, and 
would be guilty of no laches that would make him liable for the 
arnon nt." Plaintiff excepted to this instructiou. 

Terdic t  and judgment for the defendant, from which the 
plaintiff appealed. 

Messrs. Pruden & $haw, for plaintiff. 
Mr.. L. L. Xnzitlz, for defendant. 

RUFFIK, J. XO fraud seems to be imputed to the defendant, 
but in the argument the case was made to turn solely upon the 
exceptiou to the instruction given, as to the degree of care and 
diligence required of him in the collection and investment of his 
ward's money. 

I n  both these particulars, the case comes directly within the 
rule laid down in Cumming v. Mebune, 63 N. C., 31.5; Shipp v. 
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I Ie t t~ ick ,  Ib. ,  329; and Pat ton v. <armer, 87 N. C., 337, a n d  
mus t  be governed thereby. 

These anthorities clearly suitain the  charge given to the  jury 
in this case, their principle h i n g  that  n o  trustee will be held for  
loss, who acts in-good faith and manages hi, t rust  funds with 
that  degree of dihgence which prudent I)usinesz met), similarly 
situated, ~ i s e  in the  c o ~ ~ d n c t  of their own aea i r i .  

As to the investntent in other Confederate securities, of which 
complaint is made:  I t  was his du ty  to invest t h e  fund in some 
way, and the  case disclose* that  he could find no other  mean5 of 
doing so, and i n  ~S'hipp v. Hettrick, one of the  very grounds upon 
wl~ich  the trustee i n  that  case wa5 held responsible, was his failure 
to make  the  same investment of his t r u i t  fund  in Confederate 
bonds, that  he  had done of his own. 

W e  perceive, therefore, no  error in the  instruction5 given, o r  
in the judgment  of the court, and the  same must be af i rnied.  

No error. Affirmed. 

W. L. WHITE v. ANN JONES and others. 

Cbn$ederate Morzeg-Purchaser a t  Administrchr 's  Sale- Rents- 
Betterments. 

I .  A bond executed in 1863, payable four years after date, which contains an 
express stipulation that payment in specie is not to be demanded, and the 
obligor at  the time, instead of giving the bond, tendered a cash payment 
in Confederate money which was declined, is not solvable in Confederate 
currency. But it was not error, in this case, to reduce it to the amount of 
another bond to mhich the scale of depreciation was applied-the two 
bonds being made with reference to the same transaction, and with the 
understanding that what would pay the one should be taken in payment 
of the other. 



FEBRUARY TERM, 1683. 167 

2 .  Wlrere A pnrchased land at an administrator's sale, and, after paying :t 

part of the pnrctrase nioney, assigned his interest to 8, taking from hit11 
:i pron~ise to p a j  the balance due the administrator and his bond for the  
part A had paid, and B afterwards assigned to the plaintiff' for a valuable 
consideration; Held, that the plaintiff, upon payment of the balance due 
the estate, is entitled to receive a deed from the administrator for the land, 
unencumbered with any lien in favor of A. But the alnounts paid by A ,  
after plaintiff acquired his equitable title, being such as the plaintiff must 
have paid to get the legal title, operate as liens upon the land. 

3. T h e  plaintiff, in s11cl1 case, having the right to the land, is entitled to the 
rents and profits. 

4. Betterments and reparation of the premises touched upon, and the distinc- 
tion noted. 

(Shith v. Bnt ta in ,  3 Ired. Eq., 347 ; Bank v. Clapp, 76 N. C., 482; Wetherell 
v. Connun, 74  N. C., 603 ; Smith  v. Stewart, 83 K. C., 406, cited and 
aplroved) .  

CIVIL ACTION tried on exceptions to  a referee's report, at  
Spring Term, 1881, of WILKES Superior Court, before Sey- 
mour, J. 

Mrs. Rachael Stokes died in W i l k ~ s  county i n  the year 1860, 
leaving a last will, in which she directed all of her property of 
every description to be sold upon a credit of twelve months, as 
soon a i  i t  could be conveniently done, after her death. She 
nonrinated her son, M. S. Stokes, as executor, and he procured 
the will to he admitted to probate, but died without executing 
any of the t r ~ ~ s t c  contained therein, and thereupon one Jacob 
Fraley was appointed and qualified as the administrator de bonk 
non with the  will annexed of Mrs. Stokes. 

Acting under the power contained i n  the will, the said Fraley 
proceeded to sell at  public sale, on the first day of January, 1863, 
all the property helonging to the estate of his testatrix, and 
amongst other things a valnable tract of land situate in said 
county, on the north side of the Yadkin river known as the 
"Old Stokes Homestead," which was bid off by the defendant 
Bledsoe and one W. P. Maxwell at  the price of twenty-six 
thousand one hundred and eighty dollars. 
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On the 21st day of the 5ame month, the said Bletlsoe and 
Maxwell paid to the said admit~istrator the sum of iixteen 
thousand one hundred a d  eighty dollars in Cor~federate money, 
and took from him the following receipt: 

('Received of' Jesse Bledsoe and W. P. Maxwell, sixteen 
thousand one huodrrd and eighty dollars, towards the 1)nrchabe 
money of a tract of lard sold at  public, sale, on the fir5t day of' 
J n ~ ~ u a r y ,  1863, it being thc lands 1cllou.n a, the Old Stokes 
Holncstead, on the north side of the Yadhin river, cwntaining 
three hundred and seventy-five acres of l a d .  Jantwry 21st, 
1863. (Signed) JACOB FRALEY, Admiuistmtor, &c." 

At the same sale, Bledsoe and Maxwell also purc41asetl article5 
of personal property, amounting to $1,395.99. 

011 the 6 th  day of March, 1863, BIerlsoe and RIaxwell sold 
and assigned their interest in said land to one Joseph Gray, the 
father-in-law of' the plaiutiff, and executed to him an instrument 
in words fi)llowing : 

"1, Jesse Bledsoe and W. P. Maxwell endorse our bid in the 
purchase of the Rachael Stokes farm on the Yadkin river, sold 
on the first day of January, 1863, to Joseph Gray. We  trans- 
fer all our bids to Joseph Gray in everything p u r e h a 4  by us 
on the day of sale. March 6th, 1863. 

(Signed) JESSE BLEDSOE, 
W. P. MAXWELL." 

A t  the same time they took from said Gray the following 
instrument : 

(( F o r  value received; I promise to pay Jebse Bletlioe and W. 
P. Maxwell the sum of sixteen thousand one hundred and eight 
 dollar^, in payment of the Stokes land-the remaining part to 
be paid the adu~inistrator of the deceased for all the balance due 
from us (them) to the estate. Given under my hand and seal, 
the 5 th  day of March, 1863. 

(Signed) JOSEPH GRAY, [Seal]." 
I n  addition to the above, Gray promised to pay Bledsoe and 
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Maxwell an advance of $2,000 upon their bid for the property 
purchased by them at  the sale. 

O n  the 18th day of April, 1863, Gray offered to pay to 
Bledsoe and Maxwell tlle said sum of $16,180, so secured by 
his bond, in Confederate money, but they declined to receive the 
11~11ole amount from him, and thereupon he paid them the sun1 
of $10,680, in such money, and gave then] allother bond, as 
follows : 

"Forty-five months after date, I promise to pay to the order 
of TV. P. Jlaxwell and Jesse Bledsoe, the sun] of seven thousand 
five hundred dollars, bearing it~terest fro111 date a t  two per cent. 
for the first twenty-one months, the remaining time at  six per 
cent., value received. Witness my haud and seal, thi sthe 18th 
day of April, 1863. The above amount not to be exacted in 
specie. (Signed) JOSEPH GRAY, [Seal]." 

On the 27th day of July,  1866, the said Gray being insolvent, 
con\-eyed his interest in the land mentioned to one J o b  Worth, 
in trust to secure certain debts which he was then owing to one 
Bitting, and upon a failure to pay the same, the said Worth 
afierwards sold said interest at  public sale, when the plaintiff 
became the purchaser at  the price of $101, and took a deed 
therefor. 

The  said Maxwell having died, the defendants, A. B. Cox and 
F. J. McMillan, were duly appointed and qualified :IS his admin- 
istrator*, and on the 1st day of March, 1867, the said Fralej ,  
a;, administrator with the will annexed of Mrs. Stokes, executed 
a deed, whereby he conveyed the same tract of land to the said 
Cox and MpMillan, upon trust that in case the balance still due 
the said Fraley upon the original purchase money of the land 
should not be paid by the 1st of January, 1869, then they should 
sell the land, and after paying the said pnrchase money, to divide 
the balance equally between the defendant Bledsoe and the 
defeudant heirs-at-law of the said Maxwell, deceased. 

Shortly after the execution of this last mentioned deed, and 
before the adoption of the constitution of 1868, the said Cox 
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and l l c l l i l l a n  instituted a n  action of' ejectment, in  which they 
were joined by al l  the heir\-at-law of the said Rachael Stokes, 
a s  plaintiff>, against the iairl Joaeph Gray, for  the po~session of  
the  said tract of land, a n d  at  fhll term, 1869, of Wilkes superior 
court, recovered judgment  against Iiim, ancl soon thereafter evicted 
h11n and put  the defeaclant Bledaoe in the pc*sesiion of the  land, 
who remained in posseiiion, receiving the profits until  the  year 
1 8 7 i ,  when a receiver was appointed under an order of the  court, 
rendered in tl1i.i cause, whu has ever since ~ w c i v e t l  the rents 

T h c  administrator, Fraley,  died in  the year 1872,  and  soon 
thereafter the defendant, Q. F. Neil, ~ 7 a 5  duly appointed adlain-  
istrator de bonk  non with the will annexcd of Mrs. Stokes. 

T h e  plaintiff asks that  lie may be declared by the court to be 
entitled to the equitatde interest in the said laud acquired by 
Bletlsoe and Maxwell  by their yarcliase from t l ~ e  adn~iaiatrator ,  
Flnley,  and tha t  a n  account nlay be taken to ascertain how much 
1s still t-luc the  eitate filr the p u r c h e  111oney therefor, a n d  that 
upcw the  payment of the same, after applyiug the  rent5 and  
profits received by t h e  defendants in discharge thereof, he may 
have such convejance made to liim as  may be necessary to per- 
fect his title. 

T h e  defendant, Bledsoe, in his an+wer, alleges that  it was 
expressly agreed between the plaintiff's assignor, Gray,  and him- 
5elf and Maxwell,  that the  bond given them on the  18th day  of 
April, 1863, for $7,500, should be paid in good money, though 
specie was not to be demanded;  and  tliat note wns drawn as it  
was, for the reawn,  that,  in order to raise part  of the money 
they paid to Fra ley  for  the  land, they had borrowed :I l ike sum 
of $7,500 from one Edward i ,  aud had given him their hond 
similar, as regards t h e  time of it5 falling due  and  the  rate of 
interest, with the bond taken from Gray,  ancl that  i t  was intended 
by the  parties that  the proceeds of the one should be used in di5- 
charging the other;  and he insists that  the plaintiff ought  not 
to  have title to the land sued for, until  he shall pay off a n d  dii- 
charge this bond of Gray,  as well as  the balance d u e  to the estate 
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of Mrs. Stoke$. H e  also alleges that after the assignment of 
their interest to Gray, he and Maxwell were called on to make 
paynlents upon the pnrchace money of the land, and that they 
did make such; and he insists that these sunis should also be 
declared to constitnte liens ~ipon the land, to be discharged before 
the plaintiff shall be permitted to have the title thereto secured 
to him; and likewise, the sum due the estate upon their pur- 
chase of personal property. ' 

The  defendant heirs-at-law of Mrs. Stokes deny that the 
administrator, Fraley, sold the property, or that he had a right 
to sell it for Confederate money, and they insist that neither the 
plaintiff nor Bledsoe, who ha5 since porchaced the interest of' 
hlaxwell in the premises, is entitled to have the land without 
paying its value in good money, which they allege to be $10,000, 
and that the rents and profits, which have heen enjoyed by Gray 
and Bledsor, f'ar exceed in value any and all payments that have 
been made upon the purchase money. 

By cousent of a11 the partieb, the cause was referred to M. L. 
McCorkle, to take and state an account of all matters in contro- 
versy between them, and afterwards he was particularly directed 
to inquire and report as to the currency in which the bond for 
$7,500, given by Gray to Bledsoe and Maxwell, on the 18th of 
April, 1863, was solvable. 

The referee made his report, setting forth his findings of fact 
and his conclusions thereon, as follows: 

1.  That  Jacob Fraley, as adminiitrator with the will annexed 
of. Rachael Stokes, deceased, offered for sale on the 1st of Jan- 
oary, 7863, at public sale, the lands mer~tioned i n  the pleadings, 
and that  the defendant Bledsoe and W. P. Maxwell, now deceased, 
became the purchasers thereof at  the price of $26,180, on a 
credit of twelve months. 

2.' That soon thereafter the said purchasers paid to the said 
administrator, in Confederate money, the sum of $16,180, less 
interest on that sum for oue year, which amounted to $970, thus 
reducing the credit, to which they were entitled, to the sum of 
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$15,210, and leaving the balance of $10,970 still due on the 
purchase money of the land. 

3. That the value of the land at the time, in good n~ooey, was 
$10,000, and deducting the payment made in the proportion of 
$10,970 to $15,209, it left unpaid of the purchase money the 
sum of $4,190.50 to be paid in good money. 

4. That the defendant, Bledsoe, on the 2d of March, 1871, paid 
to said administrator, Fraley, ton'ards the purchase of said 
land the sum of $1,000, and again on the 19th of June, 1871, 
the sum of $140, and these two sums taken from the interest 
which accrued up to the 1st of April, 1880, left due for interest 
at  that time the sum of $3,001.33, which, added to the balance 
of principal due, made the sum of $7,391.83, due to the estate 
of Mrs. Stokes, as the purchase money of the laud. 

5. That said Bledsoe and Maxwell assigned their interest in 
the land to Joseph Gray, in consideration of the sum of $16,180, 
and a bonus to them of $2,000-the said Gray agreeing to dis- 
charge the balance of the purchase n~oney fdr the land and the 
personal property purchased by then1 at the sale; and that in 
pursuance thered the said Gray, on the 6th day of March, 1863, 
gave his bond to thern for the said sum of $16,180, which bond 
he afterwards, on the 8th April, 1863, took up by paying them 
in Confederate money the sum of $8,680, and giving another 
bond for $7,500, payable forty-five rnoriths after date. 

6 .  That the said sum of $7,500 was to be paid in good tnoney, 
or such as could be wed in discharging a debt of a similar char- 
acter and for a like amount, which the said Bledsoe and Maxwell 
were owing to one Edwards. 

7. That the said Edwards' debt was afterwards scaled, and by 
applying the same scale to the bond for $7,500, it would be 
reduced to the sun1 of $4,408.94, which, with interest to the 
1st of April, 1880, gives the sum of $7,158.56, as being due 
thereon. 

8. That Bledsoe and Maxwell purchased a t  the same sale per- 
sonal property to the amount of $1,395.99, in Confederate 
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money, which, being scaled, gives the sum of $465.33, amount- 
ing, with interest to the 1st April, 1880, to $946.93. 

9. That  Bledsoe is entitled, for hetterments put upon the land 
while in his posiession, to receive the sum of $366.56. 

10. That  the defendant, Bledsoe, is entitled to have repaid to 
him the sum of $1,000, paid by him towards the purchase 
money of the land on the 2d of March, 18'71, and the sun] of 
$140 so paid on the 19th of June, 1871 ; thus making the sum 
due to him from all sources, with interest to the 1st April, 1880, 
to be $10,260.66. 

11. That the defendant, Bledsoe, together with the son-in-law, 
who was the receiver appointed by the court, has received the 
crops made upon the lands for eleven years-that of the year 
1869 being worth $740. 

12. That  the other crops from January Ist, 1870, to January 
lst, 1880, after paying taxes and the uecessary repairs, &c., were 
worth on an average the annual sum of $600-thus making 
the sum due from him for rents, with interest thereon, to be 
$8,882.10-which, deducted fro111 the will of $10,260.66, found 
o be due by h im,  leaves a balance of $1,378.56. 

13. That thc rents and profits of the land, from January, 1869, 
during which time the said J o s ~ p h  Gray had possession of the 
premises, amounted to the sum of $6,000, which, with intereit 
to the 1st of April, 1880, made the sum of $10,950. 

14. That  the sun] of $7,391.83, found to be due to the eitate 
of Rachael Stokes for the purchase uloney of the land, is a lien 
thereon, the title having been reserved until the payment thereof. 

15. That  the defendant, Bledsoe, and the estate of W. P. Max- 
\\ell, deceased, are still res1)onsible to the estate of Mrs. Stolies 
for the personal property purchased by them at the administra- 
tor's sale in 1863. 

16. That  the defendant, Ble(lsoe, has also a lien upon the laud, 
subject to the prior lien for the purchase nloney due the estate 
for the balance due him on the $7,500 b o ~ ~ d ,  and other payments 
made by him towards the purchase money of the land, and d s o  
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for the amount due upon their purchases of personal property, 
as scaled. 

17.  That  the legal ant3 eqnitable title to the lnnd is in the 
heirs-at-law of Mrs. Stokes and the defendant, Bledioe, to  hc 
hrld by them in trust, until the suun of $7,391.82 is paid to the 
eitate, and the sums of $1,376.56 and $946.93 are paid to the 
tlefendant, Bledsoe. 

Exceptions to the report of the referce nere taken hy both 
parties. 

By the plaintiff: 
1. F o r  that he erred in taking the value of the land in 1863, 

to-wit, $10,000, a i  the hasii in ascertaining the balance of pur- 
chase money due after deducting the $IG,lSO paid by Bledsoe 
and Maxwell, and instead thereof he should have taken the 
p i c e  of the land in Confetl~rate currency, dnd scaled the sanlc 
at the rate of 3 for 1, and thereby the balance ihonld have been 
$3,333.33+ and not $4,190.50, as reported. 

2. F o r  that he erred i r ~  holdit~g the .;urn doe to Bledsoe and 
l laxwell  upon the $7,500 bond u-as p a y ~ b l e  in good money, and 
the same should have been treated as solvable in Confederate 
money. 

3. F o r  that he erred in holding the defendant, Bledsoe, to he 
entitled to the sum of $366.56, for betterments. 

4. F o r  that he findi, in  paragraph 10  of his report, that the 
WIN of $10,260.66 is due from Josepll Gray to the defentlant, 
Blrdsoe. 

5. F o r  that he finds that the r w t  for the year 1869, wai only 
vor th  $740.00, whereas the evidence qhowed it to be worth 
$1,000. 

6. F o r  that he finds that the rents from January, 1570, to 
January, 1880, were worth only $600 per year, whereas the tes- 
timony shows then1 to have been worth $1,000 per year; and 
a1.0, because in the 12th paragraph of his report the aggregate 
of the rents is applied to the payment of the debt, ascertained 
to be due the defendant, Bleclsoe, from the said Gray, whereas, 
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it should have been applied to the pnyrneut of the amount due 
the estate of Mrs. Stokes for the purchaie money of the land. 

7. F o r  that he finds in paragraph 14 of his report, that there 
lr yet due for the land the soul of $7,391 83. 

8. F o r  that in the 16th paragraph he finds that the sums 
ascertained to be due the defendant, Bledsoe, constitute, a lieu 
upon the land as agailist the plaintiff. 

9. F o r  that he erred in findiug that the legal and equitable 
title to the land in question, i i  in the heirs-at-law of Mrs. Stoke, 
and the defenrlant, Ble(1,oe. 

By the defendant, Bledsoe : 
1. F o r  that the referee deducted a year's iuterest from the cash 

payment of $16,180, rnatle by Bledsoe and Rlnxwell. 
2. F o r  that he took the value of the land ill 1863, as the 

basis for :iscertaining the balance of prirchase ~noney tlne, instead 
of the price agreed upon in Confederate money, and scalilig the 
same, whereby the true amount would be ascertained to be 
$3,333.33+. 

3. F o r  that he failed to give credit fbr the sum of $269 
paid by Bledwe to one Call, as ageat of the administrator, Fra-  
ley, on the - day of June, 1871. 

4. F o r  that he h l e d  to charge the plaintiff with the sum of' 
$269 io favor of the defendant, Bledsoe. 

5 .  For that he charged the defendant, Bledsoe, with the rent, 
of 1877, 1878 and 1879, when the same were in the 11a11ds of 
the receiver, and held by hitn u l~der  the order, of the court. 

6.  For  that he faifed to charge the plaintiff' with the $7,600 
bond, and interest at par, aud only charged him with the sam 
at  which the Edwards debt was settled. 

7. F o r  that the rents charged against the defendant, Bledsoe, 
for the years 1869, 1871, '72, '73, '74, '75 ant1 '76, were excesire.  

8. F o r  that he finds that the defendant, Bledsoe, is still 
indebted to the administrator of Mrs. Stokes for the purohate 
money of the personal property bought at  the sale in 1863-that 
matter not being in controversy in this action. 



176 I K  THE S U P X E R I E  COURT. 

At the trial, the judge below s ~ ~ . t a i ~ ~ e d  the firct, fourth, -,eventh 
and ninth of the p1aintiff"s exceptions, and thc fir,t, second, third. 
fifth and eight11 of the defeoila~lt's exceptions, ant1 there \ray I I ~  

appeal taken to the rulingi thereon. H e  also sustairled the plnin- 
tiff's third exception as to the inn1 allo\ved the defendant, Elctlsoe, 
for improvements pu t  upon tile laud, and overruled hi5 w c o d ,  
fifth, sixth and eight11 excrptions; a i d  he sustained tiic fourth 
and seventh exception of the defentldnt, Eledsoe, fixinq tile rc~lto 
for the years 1871, '72, '73, '74, '75 and '76, at $340 pel year, 
n d  o v e ~ ~ u l e d  his sixth e x c e l ~ t i o ~ ~ .  

From the ruling-, upon these yeveral matters the plaintiff and 
the saicl defendant, Bledioe, I espectively appeal. 

RUFFIK, J. Withotlt reference to the ortler i n  nhich they 
cwcur, the p r i ~ l c i p l  question5 preiented in the two appeal-, seem 
to  be:  

1. Il'hetlier the bond, ~nentionetl in the record a i  ha\  iug hern 
given by .Joseph Gray to thr  de fe~~dan t ,  Bledwe, and 11iY a-oci'ite 
in  the purchase of the land, Jv. P. l\lnxnell,  oti the 18th (lay of 
April, 1863, for $7,500, was solvabIe i n  ('onfederate mont3y, a~it l  
therefore liable to be scaled, as prr~cribed 111 the .t:itutc, a3 i i  
co~~ tended  for by the plaintiff: 

2. TThether it was proper, LS \ \as done by the rcfc~ee, to reduce 
the amouut to be paid upon ~ L I C I I  t)ond to the ~ I I I I I  at \vhicli the 
said d e f e d a n t  and Rlax\vell m r r  able to iettle thc debt, of a 
similar character, which they owed to one Edward,. 

3. Whether the sum due ngon ,aid bond for $7,600, and the 
other sum, paid by said Bledsoe and Maxwell ripon the prlrcha-e 
nloi~ep for the land, which is the subject of coatroverqy, were 
rightly treated a i  constituting liens upon the iame, which t h ~  
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plaintifF must discharge before he can be permitted to  have the  
title assured to him. 

4. TYhetl~er tlre sums due  from the  dcfenrlatlt, Eled+oe, for 
rents, dur ing  his o c c n p t i o n  of the land, are to  be appropriated 
to  the satisfaction of' the  amount  ascert:ljned to be dne  him, o r  
to the debt  still clue t h e  estate of Mrs. S t o k ~ s  for the  balance of 
the  puwhaie  money thereof. 

As t o  the Jirst. T h e  bond, though dated in  1863, mas made 
p:l,val)le four  years thereafter, and for  half tha t  period its rate  of 
i u t c r e ~ t  was fixed a t  two per cent., and for the  other half a t  six, 
2 n d  it  contains an express s t i p u l a t i o ~ ~  that  specie was not to  be 
exacted upon it. These circumstances ~vould  of themselves tend 
s troygly to exclude t h e  presumption, arising fi.on1 its date, tha t  
its tl iwharge in Confederate money mas contemplated by the  
parties; and nheli t o  them we add the fu~*tl ier  fhct, admitted to 
he true, that  the  obligor a t  the  t i ~ n e ,  iustead of g iv ing  the  bond, 
tendered an imn~edia te  cash payment in  Confederate money, and 
tlie same was declined, it would seen1 to be conclnsive as to  the  
point, and to s l ~ o w  tha t  i t  was not intended tha t  the  debt  secured 
thereby should bc paid in t h e  then existiug currency, already 
great ly depreciated and rapidly and constantly s inking in value. 

gecond. T h e  teitiuiony of the defendant, Bledsoe, himself, is 
the  only evidence which bears upon this point, and  it  is to be 
obwrved that  the  same was received without objection. F r o m  
it, it appears that  h a ~ i n g  borrowed fi-on1 Edwards  some portion 
s f  tlie money with which they made their first cash paynlent for  
t h e  land, and given him their bond therefor, Bleclsoe and  RIax- 
well desired to so bhape and direct their debt  upon Gray,  con- 
tracted for tlle same laud, as that  it might  afford t h e ~ n  protectiou 
against the  other, a n d  tha t  i t  was with this understanding a n d  
for  this  special purpose, tha t  G r a y  was induced to change the  
form o f  his bond as originally given. W i t h  this view the two 
deb ts  were made t o  correspond with oue another, as  to  their  
amounts, their rates of interest, a i d  their length of credit;  a n d  
t h e  conclusion seenis irresistible, that  it  was the  understanding 
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of the partie5 that what would pay the one slm~lcl  be taken in 
pavmeut for the other. 

Third. the original wle, at which Bletlsoe and Pllaswell 
hecame the purchaser,<, was ill Janrlary, 1863, professedly upou 
a credit of twelve months, though n p n  an undrr~tantling, in 
fact, that in order to secure its payment in Cor~federate money, it 
should br sooner paid. 

I n  J k c h  f'ollowing they :ts.igned their intereqt to Gray, talring 
from him a promiie to pay the 1)alnuce due tlie aclmiaiht~-ato~-, 
and his bond f i r  a portion of' the nicmey they had themzelves 
paid upon the land, wl1ic.11 bond was in April foIlo\ving, curren- 
dered and another talce~~, pny;ll~le forty-five nlonthi after tlate; so 
that it is clear to be seen, that the intention ant1 expect:itiou of 
the parties were, that upon hi3 paving to the estxte the unpaid pol*- 
tion of the purchase money, Gray .iv:l~ to receive the title to t l ~ e  
lalld, unencumbered with ally l icw in favor of his inlmediate 
vendors. Their assignment to him w.ai an abioli~te and uncon- - 

ditional one, therefore, so far as i t  depenclcrl upon the intention 
of the parties and their contract; and in the same plight and 
conditiou he had a right to wsign it, aud did asiign i t ;  ant1 in 
that conditiou it was acyuired by the plzintiff; ant1 we Imow of 
no principle of equity upon which, under srich circniuctances, lie 
slluuld be deprived of the full benefit of his accj~~isition. 

The principle, so earnestly invoked f w  the defendant, that 
the purchaser of a mere equitable estate talies it snhjcct to all 
attaclriug equitiei, has n o  application to the cahe, iiut it is rather 
a conflict between cquitiea, and t l ~ e  question to be determined is- 
{vhose equity, the plaintiff's or the defendant's, is the superior 
one. 

Ordinarily, in  the case of snch conflict, the rule of priority 
is tlie same as that which governs in the case of the transfer of - 
legal estates, and preference would be given to that equity which 
was older ill point of tlate. Bu t  a i  is said i n  Adams' Equity, 
148, where neither party has the legal title, hut the one has a 
p j e c t  equitable title by conveyance, while the other coz impe,fececi 
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olle b y  contrclct, then a llcw principle is introduced, and that 
equity which gruws out of a contract in wm, will be cor~sidered 
superior to the other, and preference will be given to it, though 
junior in point of time. 

A p p l y i ~ ~ g  this principle to the case in hand, there can be no 
longer any question hetween the parties as to whose equity the 
snperiority attaches. T h e  plaintiff derives his by a direct and 
unbroke~l line of con\.eyances, whereas the equity insisted 011 

for the defendant, of' postponing the plaintiff's until the debt on 
Gray is satisfied, grows out of no contract, but rather, as we have 
see]], is in defiance of his contract, and depeuds upon the saper- 
rening circualstance of Gray's insolvency. 

Were Gray the plaintiff' in the action, tendering the balance of 
the purchase nlouey to the administrator, and seeking to have 
the title assured to him, then, the court might well, and doubt- 
less mould, withhold its aid until he had, as well, p i t i  the debt 
due  to his immediate assignor-and this, independently of any 
contract, a d  upon [he principle that he who ~voulcl hare  equity 
must first do  equity. 

But no such principle can affect the col~science of the present 
plaintiff, who, by contract and for a valuable consideratiou, has 
acquired an equity to the specific property, frorn one in whow 
power the defendaut him~elf '  placed it freed from the lien of' his 
debt, ancl whobe equity it no ruatter of riglit growing out of a 
c o ~ ~ t r a c t ,  but d e p ~ n d s  upon the mere benignity of the court. 

Our  co~~clusioo,  therefhre, iz, and it seems to be fully supported 
by the reason given for the dwision in Xtnifh v. Brittnin, 3 Ired. 
Eq. ,  347, that it wa-: error in the court below to holtl that the 
debt due from Gray to the defendant, Blerlsoe, ou the $7,500 
b d  of the 18th April, 1863, conitituted a lien upon the land 
in q u e h n ,  to be clibchargecl by the plaintiff' before he could be 
permitted to acquire the legal title from the administrator, and 
to this extent the judgnlent of that court ia reversed. 

As to the other sum? paid by Bleclsoe, to-wit: the $1,000 paid 
on the 2d March, 1871, aud $140 on the 19th June, 1871, and 



$269 paid June, 1871, thcy were paid after tlac p13intitt' 11:d 
acquired his equitable title, 2nd were .swh as l ~ c  Iiimsclf 1;111st 
needs have paid before he coultl ( d l  for thc legal estutc; :111(1, 
not having been oiEcionsly pnitl lay the tlcfcwlant, thoy consti- 
tute a clear equity against the plaintiff; :mtl until tli-;i~Ii:r~gcc! 
operate as liens ~q)o11 the lalid. See I lnd r. Cilctl)p, 76 S. ( I . ,  

182, a case on all fonrs wit11 the ~ m s e n t ,  as to thin partic.rtlar 
point, and strongly resembliirg it i n  luany other of its fc:lfurcs. 

Fozwth. The  same rensonilig, which secure3 for thc equity of 

the 1)laintiff its preference over that of the defcncl:rnt, I J : I I S ~  

necessarily determine the qnestiou as to the proper nl)plication of 
the amount due for rents a i d  profits ill favor of the plnintifYw 
If the land be his, as we holtl it to be, sol~ject only to the dcl~t  
due for the original 1)urchase nloney, then it rnnst follow tha t  
the rents are his; and no reason can he assigned why tliey shoul0 
be appropriated to the satisf'actio~~ of a debt clne the dcfcndallt., 
for which another, and not the true owler, is bonnd. 

Virtually, the relation subsisting between the p la i~~ t i f f  :ml 
the heirs-at-law of Mrs. Stokes, since his purchase of the equi- 
table iu t~ res t ,  is that of mortgagor ant1 mortgagc~e, an(1 Imving 
by their action at Iav  evicted him and put the tlcfenclant, Bled- 
soe, i11 posse~sion, they are accountable to him for thc rents, ali(1 
must look to their tenant, Bletlsoc, for the same. 

As to the values of the rents, composing the nutiect-twitter of 
the fifth and sixth of the plaintiff's exeptions, we affirm thr: 
ruling of the conrt below, not tha t  we feel sure that the estimate 
is as high as the weight of the testimony would wnrr:mt, I ~ l t  
that in the conflict between the several witnesses in regard to the 
matter, we are unable to say, with certainty, that it was too low. 

Without determining the general question as to the right of' : r ,  

mortgagee, when called on to accoant for rents atid profits 
receiveil while in possession, to tletlr~ct for improre~nents put 
upon tile premises, we feel constrained to affirm the jutlgn~e~rt  
rejecting the claim for betterments in this particular case. T!lc> 
referee, in dctertuining the question, seems to have been gov- 
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erned solely by the costs of the improvements, and not t l ~ c  
enhanced value of the land by reayou thereof. This, according 
to well settled authorities, i* not the correct rule. Wetherell v. 
Gomam, 74 X. C., 603; Smith v iStewart, 8 3  N. C., 406. As 
the defendaut wholly failed, io far as the caie shows, to ofer  
evidence as to auy enhancement in the value of the land, by rea- 
son of his improvements, where1)y the error of the referee might 
be corrected, there is nothing lcft for the court, except to do a, 
Hi5 Honor below did, autl reject the charge altogether-and this 
a e  are the more ready to do, because, upon looking into the wi- 
dence, we find that the alleged betterments for which remullera- 
tion is sought, consisted rather of reparations than of additional 
improvemeuts, and from his e d u ~ a t e  yf the auuual rents, the 
referee expressly cleducted the costs of repairs. 

As  to the sum due the defendant for the persolla1 property 
re-sold to Gray, sought also to be made a charge upou the laud, 
we deem it only necessary to say, that if the debt due for the 
land itself cannot follow it in the hands of the plaintiff, much 
less can that due for the personalty, which, so far as we can dis- 
cover, never calm to the plaintiff's possession, or was ever claimed 
by him. 

This court, tberefore, sustains the 6th and 8 th  exceptions talien 
by the plaintiff, and doth declare that the land in controversy is 
subject to no lien in favor of the defendant, Bledsoe, for his debt, 
due from Gray upon the bond given the 18th of April, 1863, 
thougl~ it is subject to a lieu in his favor for all other amounts 
paid by himself or Maxwell to~vartls the purchase mouey thereof 

It is also declared, that the plaintiff is entitled to credit upon the 
debt due the defendant, Neil, as the adoiinistrator of Mrs. Stokes, 
for the balance of the purchase money for the rents ascertained 
to have been received by the defendant, Bledsoe, and such as are 
in the Ilands of the receiver appointed by the court, and, subject 
to such credits, the said debt doe the administrator is the first 
lien upon the land. 
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A i l l  other exceptions t:ll;el~ to the r u l i l ~ g s  of' the juclge below, 
\rllcther by the p la in t i f  or clefenclant, a re  overruled. 

T h e r e  will be a referee to the  clcrl; of this court to reform the 
accor~nt  ill confhrnlity wit11 this opinion, and tllc jutlgment of the 
court  b ~ l o w ,  so far  as  the same was not apj)c!alcd ~ I Y J I J I  ; and tile 
j ~ l a i t l t i f  will recover of, the clefit~ldant, Uletlsoe, the costs of' both 
a]q":'l" 

PI.X C ~ I I I A M .  tJr l t lg~uer~t  x m r t l i n g l y .  

I .  T h e  :~ l ,po in t~ i~en t  of receivers is r eq~la tc i l  by icetion 21-5 of the Code : 

.Illo\\-iiig ur refwing ;dilition:ll nfiiclnvits ;li'te~, :rry~lnlent begun, in .uch -, 

c:lsc, is m:itter of diwret io~i  in the l~resitling jr~dge, and not reviewable. 

A l ~ r r o ~  for injunction atid rece iwl ,  in a n  act iol~ pelitling in  
( ' r~m:c r , r~as~  Superior Court,  heard a t  Chambers  on the 7th of 
l'elirunry, 1883, before X ( ~ c K t r e ,  J. 

T h e  p1:~intifft appealed. 
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Messrs. 3'. 11. 8utton and R. 8. H~uske, for plaintiffs. 
Mesws. AT. IV. R a y  and Hinsdcde & llevereuz, for defendants. 

SMITH, C. J. The defendant, Henry Elson, oo December 
12th, 1882, made an assignment of his stock of goods, wares, 
merchandise, evida~ces  of debt and other effects, used in the husi- 
ness carried on by him, to his co-defendant, Robert M. Nimncke, 
in trust to secure certain enumerated and preferred debts, somc 
of them due the trustee himself, and others on which he was 
surety, and again some due his wife and a relative, and in trust 
as to any residue after their satisfaction for other creditors. 

The plaintif% and others associated with them since the con]- 
mencement of the suit, 011 behalf' of themselves and other nnse- 
cured creditors who may become parties, impeach the assignment 
f'or fraud, alleging that it mas executed to cover up the property 
of the debtor for his use, and some of the debts are fictitious, 
and they ask that the conveyance be declared covinous and void, 
and the property taken and appropriated to the payment of all 
the debts of the assignor. 

T o  this end, after the grant of a temporary restraining order, 
an application mas made to the judge of the district at  Cham- 
bers, on February 7th, 1883, for the appointment of a receiver 
to take charge of, manage and dispose of the property, and for 
an injunction against the trustee to prevent his interference there- 
with until the final hearing of the cause upon its merits. 

Upon this trial the complaint and answer, as well as numerous 
affidavits takeu by the respective parties, were read in support of' 
and ill opposition to the plaintiEd motion, whereupon it was 
refused and the restraining order previously issued vacated, and 
frorn tllis judgment the plaintiEs appeal. 

The evidence fully shows the solvency of t,he trustee, and his 
ability, out of his own estate, to answer any demands whicll may 
be established against him for the management and disposition 
of the trust estate, and that the agent to whose hands it has been 
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c.omn~ittcd ir competent to conduct tlie business and  entirely trust- 
worthy. 

Several exceptions were taken t l u r i ~ ~ g  tlic progress of the  
i i i q ~ ~ i r y  by the appellants and  overraletl, to-wit:  to the  liberty 
given the tlefi.~~tlants to  file additiollal affidzvits after. the  al-gri- 
itlent had begun; to tile ilenial to tlic p l a i ~ ~ t i K s  of their :rpplica- 
tion to furnish additional corroborative evidence; and to the  
i d u s a l  to allo\r fu r thcr  ti111e to the plail~tiff:-: to procure i t ;  of' 

\vIricl~ we liave onl!. to  say tllat the action ant1 r ~ i l i ~ i ~ s  of t l ~ c  
court are  \vitllin the  scope of tlie discretioil co~fitlccl to I ~ i ~ i i  in 
the  couduct of' the proceeding, n.hic11 the  appellate c o ~ i r t  cannot 
~indertal te  to supervise. 8mith v. Smith, 8 Ired.,  29 ; Lojzg v. 
L o p ? ? ,  86 3. (2 . )  5 3 5 ;  L o l ~ g  v. Gooch, Ibid, 70'7; IILi&s r. 

.lfcCoy, 87 N. C., 499. Kor,  if we had the  riglit to  revise thc  
~ w l i n g s  of t h e  judge, (lo the f i~cts  contained i l l  thc record furnish 
sufficie~lt 1-easous for  our  doing so. 

T h e  milin m d  e s ~ e ~ ~ t i a l  question argued hefore us, relates to 
t h e  refusal of the  court to  pu t  the assigned effects in  the  ha~i t l s  
of the receiver, for  the purpose of sceuring them, t o  ahide the  
results of the suit. T h e  tlefeodants' counscl asserted the  born 
f i dcs  of the  deed a n d  tlie integrity of the tra~isaction of which i t  
is the  of%pring, denying t l ~ a t  the  alleged fraud suficieutly 
:ippeared from the  ci l*cu~nstal~ces in evidel~ce to warmllt a d  
require the i~iterposition of the court for  the safety of  the  trust 
f'11nt1. W e  arc not called upon to pass o!~ the validity of t l ~ e  
:tssignrile~~t in  this collateral inquiry and ri poll mere ex-pwte 
affitlavits: we inter l~ose only \vlle~i it is manifest that  the fullti is 
inismanaged and in danger  of being lost, o r  when t h e  i n s o l v e i ~ y  
of an unfit t r r~stee is present o r  i mmiuent. 

W h e n  a clisprltetl fuud is in poswss io~~ ant1 under  the  control 
of the  court, a n d  the  riglit of  a clainiant is doul)tful, it will be 
1.etained until the  deternlination o f  the controversy, ant1 it  call 
he ascertni~led t o  whom it I)elongs. Jh,*i . i s  I-. Il 'iUn~tl, 84 S. 
(:., 293, and cases there ci ted;  Powhta v. JIcAdo,  71 S. C., 101. 

T h e  rule is qui te  as  well settled that,  unless in case of threat- 
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enrd irreparable damage or loss of the f w d ,  i t  will be suffered 
to renlain i n  the hands of tile party who in law is entitled to its 
custocly.alitl care. Tho'rr~pson r. Jfc,i'ki~r, I'llil. Eq.,  121. 

There is no srlfficient gror~nrl suggc,sted for our depriving the 
t~wstee st:Icctecl by the assignor, and of \vllom I I O  coniplaint conies 
from the secured creditors, of tile possessiou nf t l ~ e  property, and 
thus tlisabling lrim to ( w r y  out the declarrd tr t~sts of the tlced, 
eve11 if it was rendered probable that the conveyatice \vor~ld hc 
hereafter atljndgetl to he fraurluleut, since a responsible trubtce is 
accessible to the clailns of the successful litigant, whichever 
party tnay ulti~nately prevall in the co1lte.t. 

" ' rhe n~at ter  of the nppoiutnlent of n receiver to take charge of 
the property ill  litigation perding the suit," in the Imguage used 
in Twitfy v. Logan, 80 S .  C., 60, "is r cp la t ed  by statute. A 
receiver may be appointed I~efbre judgment oll the applica!ion of 
either party, when lie establishei a n  appniwit riyht to p -op~ , - ty  
which is t h e  ,iul),ject of' the action, and which is in  p o s s e s ~ i ~ t ~  of 
at] adverse party, autl the property o~ its wnts a d  projts are in 
dccqzger of being lost or mutersially injured or. impair.ed." Horton 
v. White, 84 K. C., 2%. 

The rule in respect to trespass is to erljoin only when the tlam- 
age may be irreparable, and no other adequate rctlr?as can other- 
wise be had. f i w i n  v. Uccvidsoi~, 3 Ired. Eq., 31 1 ; Lyerl j  v. 
Wheelel., Busb. Eq., 267; Dunkart v. Rinehart, 87 X. C., 224. 

There is n o  error. This will be certified. 
!So error. dffir~ned.  
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i .\contract ni:~de in violation of n penal ktatnte ii: deemed to ! ~ e  illegal, and 
\ \ i l l  not lie enforced by the conrt*. Where suck> a contract furnishes 
:L <,o~l.ideration of another pronrise, tlie lxtter will also he tleerned illegal, 
t , \ . i  l r  rhougli i t  may be p:trti;~lly supportetl by other and legal considern- 
~ ~ I I I I G .  

.i. Tlrt, ~ ~ m ~ l t y  t l e n o ~ ~ ~ ~ c e i l  by Bat. Rev., ell. 81, & 4, against one who sells 
li,jrl,jr, on credit, in \,iol>ttiun of the statute, is not limited to n forfeiture 
i , t '  t l : t ~  excess over the sum of ten dollars, bnt extends to the whole 
; I I I I O I I I I ~  of ' ~ n ~ o l ~ e y  cretlitetl." 

.s'b,i,,i v.  I f?r inr (~ ,  I I)ev, c! I::it., 1 2 2 ;  Rctii~xccy v. T~Frootlai.rl, 3 Jones, 5 0 8 ;  
11, i !  v .  F,'(tslcy, i Jones, :;,Xi ; Clem~nons v .  Hcimpton, 64 N. C., 264, cited 

: l l l i \  : l I b ~ J ~ l J ~ e d  1 .  

C'n7rr, ACT~ON tried : ~ t  F a l l  Term,  1881, of Axson- Superior 
Coil r t ,  Iwfore G ~ T L W ,  ,J. 

T h e  plai~i t i f f  decalares upon three n o t ~ s ,  given him by t h c  
tlc~fwrlant7s intestate, :lnd also upon an ope11 account. 

T h e  first note, dated in September, 1877, is for $49.95; the 
secwltl, in S o v e ~ n l ) r r ,  1877, f ix  $40; and tlie third,  i l l  Map, 
ISTS, for $ 2 5 .  T h e  account is a running o ~ e ,  co~nnlencing in 
l I : ~ y ,  1878, :m(l c.losing i n  September of that  year, aud is for  
54:3.4;5. 

' I ' l~ t  t~vi t lenw n-a. that  the plaintiff w:ts a licensed retailer of 
-pirihiou. l i q i ~ o ~ x  in the town  of Wadesboru, kerpiyg also for sale 
,.ig:trs, tchacco, cw~fwtioneries, bacon and other  grocwies. T h e  

c l c f h t l m t ' , ~  iutwtate was i n  the daily habit of buying spirituous 
l i q ~ ~ o r s  fro111 I l i~n h p  the  small measure, and drinking it in thf 
4iop, and often i1r11nk to intoxication. A t  such times the  plait.- 
tiff's cnstorn was to charge the  dr inks  as  they were sold, u;mn 
strips of' paper, which he would present to the intestate as  soon 
as  sober, aud take his  note thereibr. Intestate  would buy other 
articles which were charged in the same way, and  also incor- 
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porated in  the  nptcs. T h e  notes sued ou were taken i t ~  this way, 
the  greater part of  each being for liynors sold, tho~ig11 exactly 
what par t  \vas for  liquor anti what for other things the  witness 
(plaintiff) could ~ o t  tell. They  were not witnessed or  talien in 
the  presence of a Ivitness. T h e  open account was exclosively 
f i ~ r  liquors, the  most of which was sold by retail. 

T h e  t lefen~lant  requested thc court to i t~struct  the jury,  that  
i11asmuc11 as  tlle uotes sued ou were given f i r  liynors sold to 
his iutestate by retail, and 011 a credit for a greatcr amount  than 
ten dollars, the  plaintiff! bring a liceused retailer a t  the time, 
c o i ~ l d  not recover any part thcreof, uutwit l~standing they were 
partly given thr  otller articles, the  sale of which was not pro- 
hihited. This  instrrrctiou the court  tleclined to give, b u t  told 
the  ju ry  that  it' the  notes were given it] settlenlent of accounts 
rnatle up partly of liquors sold, a ~ ~ d  partly of ul~prohibi ted 
articles, they should ascertain how much was givcn for  liqliors 
a i d  how much fi)r other articles, a n d  as  to the  latter they should 
render their  verdict fhr the p1:iiutiff; a d  further, iu case they 
shuuld believe t h a t  tile coilsideration of the  notes co~lsisted of' 
liquors sold to the intestate, on a credit to a greater arnonnt thrin 
ten dollars, that  then they  night return a vertlict for the plain- 
.tiff; on accouut of the liquors thus  sold, to the  said aulount vf' 
tell dollars. 

T h e  verdict was in coaforulity wit11 the i~lstructious given, anti 
after judgment  thereon, the defendant appealed. 

iVessrs. H i n s d d e  & Uever~eux, for  pluiutiff. 
Messrs. J. A. Lockhurt and E~wzcell d Wc~llzer, for  defendant. 

RITFFIN, J. T h e  defence r e 4 s  upon the  act of  17138 (Bat. 
Rev., ch. 81, 5 41, which declares that  "no  retailer of l i q l ~ o r i  by 
the  small nleasure shall sell to any  person, on credit, liquurs to a 
greater anlount than ten dollatq, unless the person credited sign 
a book or  note in  the preseuce of' a wituess it1 acl<nowledgcnent 
of the  debt,  under  the  penalty of losing the money 30 credited, 
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and that in any action brought for the recovery of such debt, 
the matter of defence allowed hy this section may be set up in 
the answer and given in evidel~ce." 

The policy of the statute need not he commented on .  I t  is 
such as has comrneuded itself to the law-making power of the 
state, and the courts are in duty hound therefore to give effect to 
it, and i t  is not expected that any case mill occur which will 
better serve to illustrate the wisdom of that policy and the 
necessity for its enforcenient, than does this one between these 
parties. 

The  effect of the statute was not correctly apprehended by His 
Honor. The penalty which it denounces against pone, who 
violates its provisions, is no t  li ruited to a forfeiture of the exceis 
over and above the sum of ten dollars, but extends to the whole 
"money credifed," as well that below, as above, that sum. Such 
seems to ud to be the plain import of the words used in the act, 
without i n  any degree straining or detracting from their natural 
meaning. 

The  plaintiff, however, insists, and His  Honor evidently 
inclined to that opinion, that inasmuch as the statute does not in 
positive terms declare the act of selling, though upon a credit 
and in excess of the designated amount, to be ui7lawfu1, but sin]- 
ply prescribes a penalty for it, its effect is not to make the selling 
so absolutely illegal, as that it will vitiate the whole of the note, 
or other contract, of which it may form, in part, the considera- 
tion. A distinction, like that attempted to be made, between 
the effect in this regard of statutes which affirmatively declare acts 
done in contravention of' their provisions, to be unlazuful, and 
those which merely visit such acts with penalties, has been a t  
times, and perhaps still is, recognized in some of the authorities, 
but never in the courts of this state. 

I n  Sharp v. Furmer, 4 Dev. & Rat., 122, the very poiut was 
made, and the court say, that after considering a vast number of 
cases upon the subject, they deem the law perfectly settled, that 
no action will be sustained in enforcement of an exccutory con- 
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tract founded upon an immoral consideration, or one against the 
policy of the law, the due course of justice, or the prohibition of 
a penal statute, and that a distil~ctiou 1)etweec acts nzalum in  se 
and malvm prohibiturn, could no longer be admitted as sound in 
principle, for that, the law would be false to itself, if it allo\ved 
a party through its tribunals to enforce a contract made against 
the express provisions of a statute; and accordingly in that case, 
it was held that no action could be sustained upon a pron~ise to 
settle the estate of an intestate without taking out letters of 
administration-there being a statute which declared that no 
person shall enter upon the administration of any deceased per- 
son's estate until he has procured letters of administration, 
under the per~alty of one hundred dollars, one-half to the informer 
and the other half to the state. A similar decision was made, 
with reference to a contract made in violation of the provisions 
of the same statute, in Ramsay v. Wooclarcl, 3 Jones, 508; and 
in iMeLo.in v. Ensley, 7 Jones, 356, it was conceded by t h ~  whole 
court, thongl~ they differed as to other points, that a contract 
rnade on S~unday mas ikgcd, and conld not support an action, 
upon the ground that the act of 1741 (Bat. Rev., ch. 115, § 1)  
declared that " no person shall on Sunday exercise the work of 
his ordinary calling, upon pain that he should forfeit and pay 
one dollar, aud it was expressly said that no distinction could I x  
admitted between contracts made in contravention of the policy 
of the law, whether mulum in se or nzalum prohibitum. 

With these precedents to govern us, emanating from our own 
court and so manifestly in point, we cannot hesitate to declare 
our opinion that the sale of liquors made by the plaintiff to the 
defendant's intestate was illegal, because done contrary to the 
declared policy of the law, and in direct violation of its express 
provision. Being thus illegal, so that no action in affirmance of 
it can be sustained by the courts, it taints and violates auy con- 
tract into which i t  enters, or forms any part of the consideration. 
No principle is now better settled than this: That  if a single 
contract be made on several consideratious, any one of which is 
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illegal, tllcu ti)(' \\ hoie promise is void, becauhe every part thereof 
is intluc~crl nut1 therefore affected by the i l l qp l  consideration. 
('111,11,cor~s v. H a m p t o n ,  64 S.  C., 264. 1 Slnitll's L. C., 505'. 
. l l~rl  t l ~ i .  cowequeace would seen1 to follow in this case, ml~etlier 
I\(* t~c:lt the statute as a~inull ing the whole eontract for the salc 
of' liqr~ors, or only so much of it as was i l l  excess of the tell 
(I~ilm:, ;  for in either case, there mo~iltl still be an illegal consid- 
ci ntiou entering into and relied upon to support each a d  every 
oile of the promises sued on. 

r 7 l 11c court, therefore, thinks there is error in the judgment, 
uatl t l ~ c h  s:rrne is reversed and a v m i w  d(7 I ~ O L W  a\vnrclwl to the 
l l ~ ~ f ~ ~ 1 l ~ l ~ l l ~ t .  

"E. F. ASHE v. J. T. GRAY. 

.A[1.isdictio?z-Action for  Beceit. 

. \I) :!i,ti1111 f o ~ .  11w~i t  and h l w  \\-:urnnty in the sale of a horse is cognizable in 
t l ~ e  . : I ~ K ~ I . ~ I J I ,  1.u111.t, tlrongl~ tl~c' c1:tlunges claiined armunt only to fifty dollars. 

~ , % t t t  v. /:I.,wII. :; Jones, ,541: l : c ~ i i i ~ t g e r  v. n f ( ~ ~ s h a l l ,  70 N. C., 520; Froelieh v. 
/:'I.~,WSS Co., ti7 S. C., 1, cited and approved). 

~7/essi-s. ,I. A. L o c k h a d  and Hinstlnle R. Devereuz, for plaintiff. 
J l e s s ~ s .  J. I). SIww and Little & P a l s o n s ,  for defendant. 

S~IITH, C. J. T11e plaintiff's complaint pursues the form of 
a declaration ill the old practice, and contains cailses of action 

*Mr. Jnstice .\*HE did not sit upon the I~ear i~ lg  of this case. 



F E B R U A R Y  TERM, 1883. 191 

for deceit a n d  f r a u d d e n t  representation, associated with a cause of  
action for a false warranty in an exchange of horses with the  
defendant. It is alleged tha t  the  defendant both represented 
grid warranted the  horse sold to  the plaintiff to be gentle and  
kind in harness, and i ~ o t  addicted to  the  vicious habit of  kicking, 
well knowing a t  t h e  time the fact to  be otherwise, and as  the  
plaintiff found ou t  in using him. 

F o r  this f raud ant1 deceit and breach of warranty the  plain- 
tiff brought his sui t  in the  superior court for  the  recovery of  
darnages in the sum of fifty dollars. 

T h e  defendant  denies making any warranty, and says, while h e  
does not  recollect if he described t h e  horse as k ind  ill harness, 
he had n o  knowledge of any  vicious habits possessed by 11in1, 
and if he  s h o m r l  any  such a n d  kicked when driven,  it  was from 
mismanagement and want of care in  the  person who drove. 

Issues were accordingly submitted to  the  j ~ i ~ y ,  wl~ ich ,  with the  
response to  each, are  as follows: 

1. Did the  defenda i~ t  warrant the  horse not to k ick?  Aw.-  
Yes. 

2. W h a t  damage, if any, has  the plaintiff snstainetl? Am.-- 
$50 and interest f rom the time of b r i i~g i !~g  suit'. 

3. Did the  plaintiff, by his own condnct, contribnte to  his 
damage? Bus.--No. 

Upon the  rendition of the  verdict, the  court being of' ol)inion 
that t h e  action was fonnded on contract, and was exclusively 
wit11i11 the  original cognizance of a justice of the peace, refr~sed 
to give judgment  fi)r the plaintiff, and dismissed the  action, from 
which r r ~ l i n g  t h e  plaintiff appeals. 

I n  Scott v. Bi.own, 3 Jane$, 541, the action was for deceit in 
the sale of a jncliass, and SASH, C. J., tlistingoishir~g betwee11 tlle 
classes of actiotts ml~ich  nrise ex conti '(~tic ;\nd e . ~ '  rlelicto, assigns 
:In intermediate place to t,his, and dcllomil~ates it " a n  action 
pasi e.z contractt~," in which the d e f c ~ ~ d n n t  may, as  i r ~  thosc of 
the first mentioned class, take advantage of the uon-jointlcr of 
one, who as  a party to  the contract ought  t o  be under  tlle rules 
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nf pleading a co-plaintiff under  the general i s u e  at  the  trial, as 
i f  i t  were strictly an action ea: contracfu. 

Agaiu,  in F ~ o e l i c h  v. South. Ex. Co., 67 N. C., 1, where the 
plaintiff sought, in  a n  action for a tor t  in not conveying and 
delivering a t  Hartford,  in Connecticut, a barrel of  wine, valued 
a t  $160, a recovery in  damages, it  was held, tha t  inasn~uch  as  
t h e  tor t  resulted from t h e  relations created by the  contract t o  
convey the wine, i t  stood upon t h e  footing of an action fonnded 
on  the  contract of  bailment, and, under  the  constitution, fell 
under  the  jurisdiction of a justice. 

But the deceit practiced in connectiou with the  sale, and  insep- 
arable from it, the gist of  t h e  present action, does not grow out  
of relations created by contract, b u t  forms a distinct and  inde- 
pendent cau5e of action, and,  therefore, a5 in other torts, is cog- 
nizable in the  superior court. T h i s  is exprezsly decided in Bul- 
linger v. ,Warshall, 7 0  N. C., 520,  a n  action for deceit in the  sale 
of  a mule, in  which a no11s11it liad been moved in the superior 
court for  want of jurisdiction, as  the  daniage? were put a t  only 
one l ~ u n d r c d  dollars. Del ivering t h e  opinion, the  Chief-Ju5tice 
remarks :  "So i f  there be a warranty of  soundness in the  sale of 
a horse, the  vendee may sue upon the  contract of marranty, and 
t l ~ e  justice of the peace has jurisdictiou, o r  may declare in tort 
for a false warranty and add a count  in deceit, in  which case a 
justice of the peace has not jurisdiction, t h e  plaintiff being per- 
mitted to  declare collaterally in tor t  for  a false warranty in order 
to  enaide him to give in a count for the  deceit, whicli, of course, 
was i n  tort." H e  announces, as  t h e  r e w l t  of the  inquiry, that  
t h e  jurisdiction of a justice does not extend to a n y  matter col- 
lateral, although i t  grew out of  t h e  contract, for iri 5uch case the 
action i i  not  "founded orr contract" in the  sense of the constitu- 
tion, which defines the  jurisdiction. 

I f  the  issues and  the  responses of t h e  ju ry  were commensurate 
n i t h  t h e  case made in t h e  complaint,  and covered all  the causes 
of  action therein contained, we should concur in  the  rul ing that 
t h e  superior court had not jurisdiction, for t h e  claim to a recov- 
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ery would rcLst whoily 011 the coutract of warranty. But the 
complaint is for a tort, to 1rllic.11 is ar~i iexed a cause of' action 
h s e d  011 a False rniii~ranty acwrt l ing to the former m t g e  and 
practice, which did not change the  character of the  action as 

still one PZ delido, for t11e reason, perha l~s ,  tha t  a fblse warranty 
Ira, alzo n false r e p i c w ~ t : i t i o i ~ ,  and  partook of the nature of :r 
dweit .  W e  a re  not tli5poLed to adopt  a more d n q e u t  rulc  in 
our  prcsent pleadingq, a n d  we shorild hold tha t  iuch a joinder of 
muse, of  act io~l  would not be sul ject  to  t l em~l r re r  under C. C'.  
P., $ 95. 

I t  is plain that  i l l  :t suit  upon a violated contract, o r  for good> 
sold and delivered, o r  services rendered a t  no specific s u m  agreed 
o n  therefor, where the damages are  laid in the c ~ m p l a i n t  above, 
and  a re  redllcecl 1)y the verdict Iwlon,, the  i u m  which determine.; 
the jur i idict io~l ,  the  action cannot he tlisnii+sed, because it i i  the 

rendering of' the verdict upon atllnt warrant5 the  rendering the  
:~ppropt-iate julgrnent ,  and does not oust the acquired j ~ l r i s ~ l i c -  
tion. A s  it attached in the  beginl~ing,  so it  ad l~eres  to  the ulti- 
r~iate  cliqpositioii of the cansc a d  the controver5y. 

T h e r e  i i  error,  and judgment  nil1 be here eiltered upon the 
verdict. 

E r r o r .  Reversed. 
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H. T. JOHXSON and others v. A. D. ROYSTER :lnd others. 

1. Property cannot be listed or  taxed for any year prceding a current gear. 

2. The act of 1879, anthorizing the collection of taxes and arrears doe the city 
of Raleigh for the three years preceding its passage, does not confer 
the right to collect a tax upon property not listed according to the law. 

3. Ratification of the act of an unauthorized agent mnst, in order to bind the 
principal, be made after a fnll disclosure of all the facts and circumstances 
attending the transaction. 

(R. R. Co. v. Com'm, i 7  N. C., 4, and 82 N. C., 239 ; S ~ ~ d d e ~ t h  v. B~ittciin, i G  
N. C., 458 ; Y'uylo~ v. Allen, 67 N. C., 346, cited and approved). 

APPEAL from an interlocutorp order made at Jnue  Term, 
1882, of ~ V A K E  Superior Conrt, by MacRne, J. 

The facts as set forth in the pleadings am1 the accon~panying 
affidavits, are as follows: The plaintiffs, who are residents of 
the state of Maryland, own, and have owned for several years, a 
lot of land situate in the city of Raleigl~, which they have been 
aceustonled to list for taxation through their agents, RIessrs. 
Battle and Batchelor, and in their names "as agents." After 
listing the land for the year 1876, aod paying the tax for that 
year they ceased to act as agents for the plaintiffs, and conse- 
quently the land was not given in hy any one, or entered at  all 
upon the tax-lists for the year 1877. 

I n  1878, the plaintiffs appointed W. J .  Saunclers as their 
agent, who, in June  of that year and upon being informed hy 
the clerk of the city that it bad not been listed for the pear 
previous, authorized that officer to enter it upon the list of 1877, 
and in the names of the former agents, wliich wai accordingly 
done-the tax being f i x d  according to its previous assessment, 
at  $66.67. 

The  plainties gave no authority to their agent, Sannders, to 
list the land for the year 1877, nor had they any kno\rledge of 
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hi- having done 30, o r  of the  fact that  i t  h:id heen omitted fro111 
the  lizt f ; ~ r  that year. B u t  sitpposing that  it had been properly 
liitetl and azsesed, they furnishetl their agent, Saunder.;, with 
the mean, to pay the tax for the j enr  1877,  which, however, he 
failed to  apply in that  way. 

T h e  tlefeudc~nt, I i o p t c r ,  a- tax-collector fbr the city, ha. 
tlenxintleti the tax f i ~ r  tha t  yrar ,  and upon its heiny refusctl, 
t l ~ r ~ a t e ~ ~ i  to .ell .the lot fill. that  t:iu, antl has made advertisement 
tllercof: T h e  clefc,ntlant also put  in evidence a private law rati- 
tied the 14th day  of March, 1 8 7 9  (Pr iva te  ,lets 1879,  ch. 110), 
~cl:erel)y the  city tax-collector was authorized and empowered to 
collect a l l  t a m &  and ar tears  d u e  the city, for the  years 1875, 1 8 7 6  
and  1877. 

A teniporary i~;jr~nction had heen granted restraining the  
tlefentlaut from selling the property, but upon the coming in of  
t h e  ansner ,  the i i m e  waq ditiolvecl by the  judgc, and the p l ~ i n -  
tiffs appealed. 

Nessrs. Hinsdrrle & Deaereuz, for plaintiff's. 
Jfessrs. h'euclc, Busbee R: Busbee, for  defendants. 

RVFFIN, J. 'I'lre authorities go very far  in i appor t  of the  
plaintiff;' r ight  to have their land exen~pted  from the tax corn- 
p l a i n t ~ l  of. I n  n'. C. R. R. Co \.. C'onz'rs of Alnmnnce, 77 K. 
C., 4, it is exid to  he clear, under the laws of this state, that  lands 
can be lk ted  for taxation hy the owner, o r  for double tax by the  
county conlmissiouers in caie of his failure, only in fhe year, antl 
for the year, in which the tnz thereon is due, and that  it  can neither 
be listed nor taxed for  any  year preceding a current year;  and 
i t  is expressly declared, tha t  i f  by a n y  means any  real estate, 
which 6 o u l d  othermise be liable to taxatiou, should escape being 
t h u s  listed dur ing  the  year for  which t h e  tax  is due, then no tax  
whatever is collectable thereon. In srlpport of its decision, t h e  
court refer to then recent case of ~Yklderth v. Brittair~, 76 N. C., 
458, and tllc provisions of the  statute, Bat.  Rev., ch. 202, $5 12 
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and 19 ;  ant1 to these we may atltl Taylot  v. Allcri, 67 K. C., 846. 
H i s  I-lonor beems to have taken the same ge11cn11 view of tlie 

law, ant1 to place his order dissolvi~rg the injr~nction solely I I ~ ~ I I  

the ground, that the agents of tlie plaintif6 hail autirorixetl tile 
land to be listecl for the year in qoestion; which act of their 
agent hc finds the plaintiKs, tthorigh not f'r~lly informed of all 
tile facts i r ~  the case, after~vards ratified, in so far as to send tho 
money fi)r the p:lymcnt of the tax. 

The  arithority qriottttl appears to go t h e  fall length of saying 
tllat the owners then~selres could not, even with their own direct 
assent, subject their 1a1d to be taxed under the cxisting cirrciini- 
stances; ant1 if not, tlicn certainly they coal1 not do so through 
t l~ei r  ageut. Rut supl)osiiog it to be other\vise, :tntl tililt his 
assent wiie~r rati tied by them c:oriltl have the effect supl~osctl, 
still, tlic very fhct wI1ic11 His Honor fili(1. to I ~ c  t,ruc, that they 
were not  frilly infi)rmcd of' tile circur~lstances under which their 
agent gave his assent, would of itself t1el)rive their sul)sequent 
ratification of' all its force :mil virtuc. There is n o  pretence that 
the agent had positive ar~tliority to act for them in the prcniise.5; 
ant1 no doctrine is better established than that the ratiticatiol~ of 
any act of' an agent, previously alithorized, must, in order to he 
cff'ectual a;ld hiuding on the priucipal, 1.x niatlc with :l full 
l;nowledgc of every material fact; and, if the facts be either 
suppresse(1 or unk11orn11, the11 the ~ztification is treated as a nu]- 
lity, because obtai~ietl througlr fraud or n~istalte. Story on 
Agency, S 243 ; O u i r ~ p  V .  Hd1, 9 Peters, 607. 

S o r  can we perceive that the act of 1870, referred to by the 
deferitlauts' counsel--:u~~tl which i r ~  fact is made a part of the 
case---can at  a11 affect the r ig l~ts  of the pa~ties. Tile only 
authority give11 by it is to collect tuxes and awmr.s due the city,  
for tlie three years preceding its passage, a ~ l  in A'. C. R. 12. Co. 
v. Commkioners of Alwmcmce, supra, the doctrine is laid down,  
without any cj~inlification, that when property has not been 
assessed for taxation, that is, given in by the owner and its value 
ascertained under the law, no taxes are due 01' ,recoccidde thereon ; 
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and again in a case bet ween the same parties, reported in 82 N C , 
259, it is still more erupl~aticnllp said, that a tax, as a debt, does 
not become due until the taxable property is fisted and vnlwd, 
:rnd a definite per centurn affixed to it5 valuation; and that until 
this be done, no action can be maintained for thc tax, or its col- 
lection ellforced by distresy. 

F o r  these reasons, the court thinks the order of H i s  Honor 
dissolving the injunction is erroneous, and that the same should 
be reversed, and the injunction made perpetual. 

It can hardly be necessary, and yet to avoid misapprehemion, 
we note the diztinction between the case last cited and the preient 
one. There, the legislature, by a positive enactment, had directcd 
the tax-lists of the county of Alalnance to be corrected, and the 
omitted property to be entered upon them, and the queition 
before the court waq as to the effect of the lists when correcated; 
aud not, as here, whether a tax could be levied upon property 
that had never been listed or assessed for taxation. 

Error. Reversed. 

F. C. UEER v. H. A. REAMS and another. 

Section 133-AWod$cution of Judgment-h'egfect of Coun,sel. 

1. A judgment may be set aside, in whole or in pa r t :  the court is invested 
by the  statute with full legal discretion over the matter. 

2. A party defendant, whose attorney enters an appearance as comsel but fails 
to file a n  answer, is entitled to relief against a judgment taken for w n n t  
of an answer-no laches being imr~nted to the party himself. 

(Bank r.  Foote, 77 S. C ,  131;  ATlcholson v. Cox, 83  N. C., 48, cited and 
approved). 

MOTIOK to set aside a judgrr~ent heard at  Fall  Term, 1882, of 
ORANGE silperior Court, before Shipp, J. 
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The  plaintiff; as acsigliw of the C i t i~ens  Sational BanL of' 

Maleigh, brought an action to fall term, 1881, of the supel ior 
court of Orange county, upon the follon-iug proluissory note : 

"$2,500. Four  n ~ u n t h i  after date, fc~r value received, being 
for luoney borrowed, we promise to 1)ay the Citizens Xational 
Bank of Raleigh, Sort11 Carolina, or order, twenty-five hunclretl 
dollar,z, negotiable aud payable at -aid hank nith interest a t  thr  
rate of eight per cent. per annum after maturity, until paitl. 

(Signed) JOHX C. BLAKE, 
13. A, REAW, 
P. J .  R f ~ s a r ; ~ ,  
S, R .  CARRIXGTOK, 
R .  T. HOWERTON. 

Judgment was entered a t  iaid term against the def'endaut~, 
Blake and Ream,, for ~ v a n t  of an answer. Sotice was duly 
served o n  the plaintiff by the defentlant, Elake, that he would 
m o w  the court to  set aside the jutlgn~ent (ulrtler section 133 of 
the Code) upon the ground that it was irregularly and  irilprovi- 
dently granted, and alio, of excusable negligence. 

I11 liii affidavit in support of the n~otion, the defendant alleged 
that shortly after the sulnmoni was served u!~on him, he employed 
T. C. Fuller, who practiced in said court, to appear for him in 
tlle action and make a defence; that Mr. Fuller s i~np ly  entered 
an appearauce, ar cor~wel,  but by i~~advertence fa~letl to p~lf  in 
an answer for hini, autl judg~uent  \\as taken againit him for 
want of an answer; that he was present a t  the layt term of the 
court to attend to the caw, but found that judgnieut had been 
rendered, and he is advibed he had a good defence to the action; 
that the note was made in favor of H. A.  Ream5 for about 
$2,500-he indorsed the note and diicounterl the same, and had 
it re-discounted a t  the Citjzeni Xational Rank, n hich required 
him to indorse i t ;  that said s~lreties were previoriily liable for 
the debt and he was not co-surety, and aftern ards he learned the 
said sureties ~)aitl the note aucl had it assigned to the plaintiff for 
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belie\ e*, to con~pcl  1ii111 to contribute 2% co-wrety. 

There  was n counter-affidavit filed on the p u t  of the P I ~ I ~ I I -  
titf; ant1 the  motion coming 011 to be heaid, Hi> Honor  found 
t11c f o l l o n i ~ ~ g  facts: 

T l ~ t  H. A .  Re:rl~~s way the prir~cipal on the  note sued on, 
and that  ,Jol111 ( 2 .  Klake, S. R. C o v i ~ ~ ~ t o n ,  P. J .  ? t l a r~gt i~n  :uitl 
I t .  T. H o n  e r t o ~ i  \ ~ e r t >  co-.uretiea, and  t l i e r e ~ ~ p o n  thc court re f '114  
to bet aside the  ju t lgn~ent  in toto, bnt  niodifiecl the sart~c, and 
adjudgetl t l r ;~t  the  j u d g m e ~ ~ t  rendered a t  f d l  term, 188 1, s t m d  
as to H. 1Zeat11+, and t l ~ a t  it  t)c : i n ~ e ~ ~ t l c d  a, to J o h n  C'. Blake,  
i o  that he +Ii;111 be liahle for the one-fi)urtlr ])art of itticl note, to- 
1.i-it: ,;, I~undiecl a ~ t l  tnen ty- f  ve clollarz, nit11 intereit, :~r~cl the 
c.o\ts of the action. T h e  c l e f e ~ ~ t l a ~ ~ t ,  B l n l ~ e ,  ;~ppealetl .  

A s r - r ~ ,  J .  Tl ' l~et l~er  the defendant I I : ~  n n~eritorious tlcf'ence 
to  the ac.tion, it seenls, turned npoll the po i i~ t  w h ~ t h c r  h c  \rns 
co-surety with the other sureties to the  11ote; and the  tbct was 
found l)y H i s  H o w r  that lie wns a co-surety, from which we 
cor~clucle that  H i s  Honor  was of the  opiniou thc tlcfentlant did 
not have a n ~ r r i t o r i o l ~ s  defence; but  :is the affidavit of the clefen- 
d a u t  did set fort11 facts nialiing O I I ~  a c a ~ e  of escl~sablc negli- 
gence iwcler section 1 3 3  of the Code, His H o u o r ,  in the  exer- 
cise of his legal di icret io~l ,  set aside the , j ~ ~ t l , g l ~ ~ e u t  i l l  part.  Tlie 
tlefindant, however, insists, iri that  there was error:  T h a t  if i t  
was a case for tlw relief s o u g l ~ t ,  it should have been w t  aside 
in toto. B I I ~  \re d o  not concur i l l  that  position. T h e  court was 

invested \~i t11 a full legal tl i~cretion over the nlatter hy ,section 
133, and hat1 the  r ight  to an11111 or  modif) the jutlgnient,. 

I n  the  case of the Bcmk of SfnteszilLe v. Foote, 77 S. C., 131, 
whic.11 was a case similar to this, ant1 t h e  defence which t h e  
tiefcr~tlant sougllt to set u p  was usury, the court below held that  
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that was not a tneritorious defence, yet reforwed the judgment 
by striking from it all the interest which was alleged to be uw-  
rions, and the action of the court was sastait~ed by this court. 
To the same effect is Nicholson V. Cox, 83 X. C., 48. 

T,Tpon the fwts of the case as found by H i s  Honor, a d  the 
authorities cited, we cannot say there was any abuse of the legal 
discretion of the court below, and the judgmerit  nus st be affirmed. 

S o  error. Affirmed. 

DAVID M4UKEY v. J. W. GIDNEY and other-. 

Vacation of Judymeni-Section 133-Af in ts .  

1. .i party seeking to have a judgment set aside on the ground of excusable 
neglect, must a t  least set forth in his application such a case as prima 
j k i e  amounts to a valid defence: whether the defence is valid, is a qnes- 
tion to be determined by the court, not by the  party. 

2. There is a presumptim in favor of the validity of every judgment of a 
court of competent jurisdiction, and the bni-den of overcoming it rests 
upon the party seeking to set aside the judgment. 

3. I n  applications for relief nnder section 133, no distinction is made between 
adult and infant  lmties ,  provided the latter a re  represented according to 
the requirements of the law and the practice of the court. 

(Engl ish  v. English, 87 K. C., 497;  Ju~man  v. S u u n d e ~ s ,  64  N. C., 367, cited 
and approved). 

MOTION to set aside a judgment, under section 133 of the Code, 
heard at  January Special Term, 1881, of CLEAVELAKD Supe- 
rior Court, before Ewe, J. 

A t  August term, 1863, of the county court of Cleaveland 
county, license was granted to William McSwain, as adminis- 
trator of George McSwain, to sell the lands of his intestate for 
assets to pay debts. At the sale, which was had soon thereafter, H. 
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K. AIcSwaiu became the purchaser, ant1 u p o ~  report thereof the 
sale t o  him mas confirmed. H e  took no deed from the adn~in-  
istrator, though i t  is alleged that he paid him t l ~ e  whole purchase 
n~oney. Afterwards he sold the land and gave a bond for title, 
and it has since changed hands several times, so that the right 
to it is in the plaintiff. 

The adnlinistrator died in 1571, and in 1876 the defendant, 
Gidney, qnalified as the atluli~r istrator de bonis non on the estate 
of' tho first illtestate. 

I u  1878, the plaintiff conin~enced an action in the superior 
court against the said defendant, as .iuch atltniuistrator, and the 
heirs-at-law of his intest,ate, in wllich he alleged the foregcjing 
f k t s  in connection with the sale of the land aud its ownership 
by himself, and the payn~ent of the purchase money to the first 
administrator, and asked that the title might be decreed to be 
made to him by the adnlinistrator de 6oni.s vcon. 

Two of the heirs were infants, wit bout griardian, and by order 
the court, J. L. Webb was appointed their guardian nd litem. 
After accepting service of process, the said Webb, as guardian, 
filed an answer adn~i t t ing  all the allegations of the complaint. 
The de fenda~~t ,  Gidnep, as administrator, also filed an answer, ill 
which he denied that the purchase money had ever been paid. 

A t  fall t,erm, 1878, a jutlkment was rendered in the cuase, 
declaring that the purchase money had been paid, and direetitlg 
the deed to be made, as asked for Iy the plaintiff. 

After~varcls a ~notiun was ~natle to set aside such judgment, 
upon the ground of excusa~le  negligence or surprise, which was 
heard at  special term in Jauuary, 1881, when the judge below, 
after setting out so n ~ ~ ~ c h  of the case as is above stated, made 
additional findings of fact as follows : 

That the process in the original cause was served on all the 
parties, infants and adults; the plaintiff rnade an affidavit before 
the clerk on t,he 11th of October, 1878; setting forth that the 
two defenclants (W. P. and D. J. McLean) were infants, without 
guardian, and asking that a guardian ad litem rnigllt be appinoted 

26 
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for them, and on the s a n ~ e  day the order appoiut,ing Webb as 
such was nlade ; a summons inlu~e;l iatel~ issued for him, and the 
service thereof accepted by him; that he was appointetl guardian 
ad &tern at the request of' plaintiff's ci~ut:sel, and filed his answer 
adn~i t t ing  t,he allegatior~s of the complaint upon the assurance of 
such counsel that all the proceedi~l~s  in the original action were 
regular and according to law, and relying upon such assurances, 
he made no investigation of the rights of his wnrtls, or sought 
information from any other quarter; the adulinistrator, Gidl!ey, 
received similar assurances from plaintiff's connsel, as to the 
regularity of the original proceed i n p ,  which prevented his ma k -  
ing such inquiries into the facts as otherwise he ~vould have done; 
that the other defendallt (Mart\),> E. McSwain) was of full age, 
but ignorant and without experience, and had no proper under- 
standing as to the nature of the proceedings, and, upon seeking 
advice from a neighbor, was told that he had consulted counsel 
for her, who infortnecl hi111 that i t  was useless to a t t e n ~ l ~ t  to make 
any defence, and that the plaintiff's counsel, in giving the assnr- 
a w e  to the guardian and admiuistrator, acted strictly in good 
faith ancl with no purpose to deceive or mislead them, h i t  that 
the guardian a t  the time of his appointment was a young man 
just licensed as an attoruey, and without a correct understanding 
of his real duty in the case; that the administrator, Gidlley, is 
also a lawyer, but for the reason stated, gave 110 nlore attention 
to the matter; and since that time, both the guardian and admin- 
istrator have looked fully into the ~ m t t e r ,  and learned to their 
satisfaction that the heirs had a valid defence to the action, ancl 
that  no such judgment ought to have hecn rendered in the cause. 
The  deed, which the atlrriinistrator was directed to make to the 
plaintif  for the lands, was made soon after the judgnwnt was 
rendered and before any notice was given of the motion to vacate 
it. Upon the foregoing facts Hi s  Honor directed the judgment 
to be set aside, and from that ruling the plaintiff appealed. 
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~ ~ U F F I I U ,  J. Tl'e infer, tilough i t  is barely a mattela of infer- 
eiiw wit11 us, t11at some irregularity was committed in the course 
of the p r o w e d i ~ ~ g s  i l l  t he  county court wiieu the first adminis- 
t ~ * : ~ t o r  :ipplietl for a liccllse to sell the lantls of his intestate, 
w l ~ i c h  it is ~ i o w  supposed vitiated t l m e  proceecliugi a n d  m:iy 
:+ffwt il~juriously tile order tliat was t l ~ e u  rnade. ,l'othing of the 
sort, I~owcver ,  is alleged to have occurred in the  action whicah 
tlic present plaintiff i ) rougl~t  iu 1878, filr the purpose of enfor- 
c ing the  execution of his decd. So  far  as  is disclvsed i n  the 
rrcortl o r  in the finclings of the  c o r ~ r t  Ixlow, that  action was 
regrrlarly colltlncted, all tile parties h e i ~ i g  d u l y  servetl with pro- 
cess and before thcl court, and the judgment  itself rendcred strictly 
accortlirrg to tile course of the court. T o  rid themselves, there- 
&;we, of this jutlgmeut, the  defendants mnst  rely, as they seem to 
do,  solely upon tire gronntl of " excusable oeg1ec:t " :IS provided 
for i l l  t he  statute. C.  C. P., 5 133. Coufining our attention 
to this view of  the (me, rye a re  u11a1)le to see anj thir ig  in  the 
facts found, calling for, o r  even justifj.ing an exercise of' a legal 
discretion on the  part of the  court to deprive the plaintiff of the 
benefit of a judgment  thus obtained, and 1)ut the  cause again a t  
1JSlle. 

I n  t h e  first pI:lce, and coutrnrl  to all t h e  authorities, the  def'en- 
clants omit  to set out in their application any  defence wllatsoever 
\ylrich they t i ~ e o  had, or wbicll it is coilct.ived they coclld norv 

nlalie to  the ac t io~l ;  ant1 for a u g h t  the  court can tell, looking to  

their  : ~ l l ~ g : ~ t i u n s ,  it may ht: called upon after setting asidi: the 
ju(lgmetit to  ~ w ~ d e r  just such another bet we el^ the same parties. 
T o  avoid engaging i t ]  so vain a thing,  tile courts have uoiformly 
required in all such applicatioiis that  the  parties should, at least, 
set for th such a case as pr.imn j a c k  amounted to a valid 
defence. Englislz v .  E,zg[ish, Y 7 K. C., 497 ; Ju~.tnnn v. Sazt~l- 
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dem, G4 K. C., 367. Nor is this f'clilure on their part at all 
cured by the jutlge's finding, as a f x t ,  that the defendant adanin- 
iitrator and the gnardian ad l i f ~ l n  have iiuce iatisfied themselves 
that there really existed a defence, which, had it been rrlied 
upon, mould have defeated the action. The particulars of that 
clcfeuce are not so stated, as that the court can take hold of i t  
and tlrtermine its merit, and it is for the court to d o  thiq ant1 not 
the partiei. 

I n  the next place, there is always a presn~nption-and it is 
prnl,er that there should be-in favor of the validity and integ- 
rity of ei7ery jtdgment of a court of competent juridiction, the 
burden of overcoming which, even in casri cominq within the 
statute, rests upon a party who seelzi to have the jr~dyment 
vacated. H e  n~uqt show that his default in making his tlrfence 
proceeded from what the law cleerns excusable negbct, and until 
he does so the judgment must stand. I n  this regard, too, no 
diitinction can be made between infant and adult defendants. I f  
properly before the court ant1 represented according to the 
requiren~ents of the law and the practice of the court, the former 
rnu-t be as much 1)onnd as the latter by the judgment, and as 
much affected by the presnruption in its favor. 

So far from answering to this requirement of the law, the 
default of these defendants, or those whose duty it was to repre- 
sent them, was the very reverse of excusable, in that, they omit- 
ted to do the very thing n hich they were appointed to do, that 
is, to inform thetnselves of thr  real merits of the caw, and to 
ascertain and put forth the defences proper to be made. 

The assurance which they receive8 from the plaintiff's attor- 
ncy, that he had an incontrstible cause of action, ought not to 
have misled them, and conld not have done so, if they had been 
even ordinarily prudent and diligent. 

Wha t  discreet man, when sued, would think of going to his 
advrrsary's counsel for information as to the defences and the 
proper mode of asserting them? For  negligence, such as this, 
the statute makes no provision; neither can the law palliate it 
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without being untrue to itself, and to all its teaching of dili- 
gence. 

Unquestionably, if the couu~el had made use of any artifice 
for tlie purpose of misleading tlwrn arid preventing their awer- 
tainiug the true facts of the case, the conrt would have been 
prompt i r ~  relieving them from its consequeuce<. But no t  so, 
when all he did was to give his honest opinion when asked, and 
when tile only wrong done consists in their having followed hie 
advice. 

As  to the adult defendant, there is absolutely no ground for 
disturbing the jndgment as to her. She took the advice of couu- 
sel, and, having acted ou it, must abide the rebult. 

The court is therefore of the opinion that it was error in the 
court below to set aside the judgment rendered in the cause, and 
the order to that effect is reveried. 

Error. Reversed. 

W. L. CHURCHILL v. BROOKLYN L I F E  INSCRANCE C O M P A S P .  

Vucatiort of Judgment-Section 133-Power of Court over its 
judgment. 

1. A party is guilty of inexcnsable neglect, and is not entilled to relief against 
a judgment rendered against him, where it appears that a anmmons was 
regularly served, and he paid no attention to the case either in person or 
by attorney, even although he snpyosed he was not required by the law 
to answer the complaint until served with a copy. 

2. T h e  conrt has the power to niodify a final judgment, and make it one by 
default and inquiry. 

(Dick v. AfcLawin, 63 N. C., 18.5; Dick v. Dicksol~, Ib., 488; Kerchne~ v. 
Rake,, 82 N. C., 169; English v. Enylish, 87 N .  C., 497; Henry v. Clayton, 
and cases cited, 85 N. C., 371, approved). 
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M ~ T I O N  to set aside a judgment heard at  Fal l  Term, 1882, 
of GREENE Superior Court, hefijre MmRtrr, J. 

An action was brought by the plaintiff' against the defenclaet 
company, a corporation duly organized under the laws of the 
state of Kew York, aud the summons, returnilble to fall term, 
1882, was regularly served on June 25, 1882, upon VIT. W. 
Smith, the company's general agent in this state, and thc person 
upon whom service of process nxly he made nuder the act of 
1877, c11. 157, $/ 3. 

A t  fall tern~,lou the first Monday in October, 1882, the plain- 
tiff filed his cotnplaillt, in which he allegtd that on April 29, 
1871, he ohtairiled a life policy from the defendant for fiftceu 
hundred dollars, qnd was to pay therefor, by the stipulations of 
said policy, a semi-:tnnual preminm of $15.96 d ~ ~ r i r ~ g  the life- 
time of the plaintiff; that he has regularly made sucah semi-an- 
nual payments until the 29th clay of April, 1882, indusive, 
making in all twenty-two payments, and amounting to the sum 
of $350.12, and that the same were made to saitl general agent; 
that ahout the 28th of April, 1882, he pait1 to said agent the 
semi-annual premium clue on the day following, who aokuowl- 
edged its receipt, h t ' w r o t e  that he did not have the renenal 
recei1)t of the plaintiff, but had written to the company for it, 
and would forward it as soou as received; that on the 5th of 
May, 1882, said agent wrote to the plaiutiff informing him that 
the company had written to him (Snlith) that it had notified tjte 
plaintiff to pay his preminm at the " H o n ~ e  Office" in New 
York, and had returned to 11im (Smith) the sum of $15.96, the 
amount of premium due on the 29th of April, wyicg that the 
said agent was not authorized to receive it. T h e  plaintiff fur- 
ther alleged that no such ~~otification from the cwnipany was 
received by him prior to saitl 29th of April, that the premium 
n n ~ s t  he paid a t  the Home Office; Ijut as soon as the notification 
came to him, to-wit, on tlle 15th of May, 1882, he remitted to 
the company, a t  the Home Office, the premium due  ou the said 
29th of ,4priI, and the defendant, declining to accept the same, 
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returned the amor~nt  to thc ~~l:iintiff ant1 refused to rellew the 
policy, until the corllpany had slwific a11d sati~factory infhrii~a- 
tion of the Ilal~its of' the plaintiff: \Vlrcwupon tile plaintiff 
dem:lnds judgmeut for the amount of' the p ren~ iun~s  wl~ic.lr h e  

tiad paid. 
Tllc t1efe11d:tnt failed to answer the complaint at said fall term, 

and j r ~ d ~ n l c n t  by dehul t  \cai rendered i n  favor of' the plaintiff: 
Betneen that a ~ d  the next term, the defenclant rnorccl to 3et 
aside tile j ~ d g m c n t  011 the ground of excr~sablc neglect under 
sectiou 133 of' the Code, alltl the excuse given \ws, that inime- 
tliately aftthr the service of' sunlnlons 011 Smith, the general agcnt, 
the def'e~itlant wrote to Ilinl t l ~ a t  as soou as he received the col~i- 
plaint tc) send it to the tlef'entla~~t and f'i~rther il~struetions woultl 
tl1c11 l ~ e  given-sul)posi~ig that, 21s in Kew York, a copy of' the 
c~o~uplrrillt mould have to bc served, befbrc the dcfenclant \vorild 
I)e rerluirecl to auswer, and n o  SIIC'~ copy having bee11 iervrcl, it 
cvncludetl that 110 jiidgn~ent C O L I I ~  be taken. 

Elis Hoiior, being of the o p i ~ ~ i o n  that the negligence was inex- 
cusal)lc, refhsetl to slluw thc n~otion; h t  cor~sitlering the final 
j u d g l u e ~ ~ t  to he irregular, hc  n~otlified it so as to make it a jutlg- 
rnent by default and inquity, and the defendant appealed. 

,W*. 1V. C: Miuzroe, for plaintiff. 
Nessrs. St'tl.orlg c6 Smedes and IYalter Clark, for defendant. 

ASHE, J., after stilting the case. This the court had the power 
to do. Dick v. I I J C J I C L Z ~ ~ ~ ~ ,  (3 N. C., 185; Uiclc v. Dicksorl, 
Ih., 488. 

But then tile questiol~ is rai5eil whether the court erred in 
refusing to set aside the judg~nent  altogether, upon the ground 
of excr~sabie negligence. 

A party seeking to vacate a j u d g n ~ e l ~ t  under section 133 of 
the Code, is always at defiult, aud the onus is upon him to show 
facts which would make the refusal to vacate appear to be an 
abuse of discretion. Kerchner v. Baker, 52 N. C'., 169. Here, 
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t h e  s ~ ~ r n r n o o s  was served upon t h e  defendant's :~gent  on the 28th 
of  June ,  1882,  and a t  the  r e t u r ~ ~  t c r ~ n ,  Inore than three ~ n o n t h s  
after the  service, the  defendant :tllo\ved judgment  to be taken 
against it, relying n p o ~ ~  w l ~ a t  it supyosed was the  law in regard 
to  the action, instead of directing the agent lierc to employ a n  
attcrrnep and get advice a s  to what was necessary to he done i n  
t h e  case. This is what every man, with ordinary diligcncc in  
his bnsi~less matters, \voultl have  done uutler the  circ~~mstances.  
T h e  defe~ldant  and its agent knew tha t  the sornmons was returtl- 
able  to  the  fall term of t h e  court,  mure than three ~iiontlis afier 
legal notice of the action, and  uo coi~asel  was consulled i n  the  
interim, and k i t h e r .  of them attended the  court, o r  paid any 
attention to the  case. T h e  neglect was inexcusable. I t  was the  
neglect of the  party, and  is tl istinguishal~lc from those cases 
wllcre the  neglect is imputable to the  attorney-as in Euglish v. 
Znglish, 87 N. C., 497, and cases there cited. T h e  case falls 
within the principle decided in Ne~rrzj v. ClayLon, 85 S. C., 371 ; 
Bradford v. Coit, 77 S. C., 7 2 ;  Slxder v. RoUim, 76 N. C., 
271; l l i lddell  v. Wood,  64 X. C., 624. 

N o  error. Aff irn~ed.  

TREDWELL, Mallory & King  v. A. JV. GIIAHAM and others. 

Evidence-Section 343-Deed-Pi'az~cl, elridelm ill. 

1. A party's declarations and admissions pertinent to the issue a re  evidence 
against him, and if made in the  presence and at  the instance of vt l~ers  
having a like interest with him, they are  evidence against them. 

2. Notwithstanding the statute, section 343 of the Code, one may testify to a 
transaction by the opposite party, when against his own interest. And 
though direct evidence of a conversation with a person deceased be in- 
competent, a rehearsal of the same in a conversation with a son of the 
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deceased is cotnpetent under the f:tcts of this case, as part of the i.es 

3 .  A deed made by an insolvent father to his snn, i n  the presence of another 
son, nothing else appearing, is presumed to be francinlent as to creditors. 
T h e  burden to remove this presntr~ption rests upon him who seeks to 11p- 
hold the conveyance. A grantee in such case may protect his title by 
showing that lie is a purcliaser for value and without notice of the 
grantor's frttud~ilent intent. 

( Weinstein v. Putrick 73 N. C., 344: Gilmer v. iVcT(ii~y, 69 X. C., 333; Sat- 
teiwhite v. Hicks, R~isb., 1U3 ; Reigei v. Davis, Cii S. C., 185 ; Huzokins v. 
Alslon, 4 Ired. Eq., 137 ; Claywell v. NcGinsey, 4 Dev., 89 ; G~i@n v. Ti-ipp, 
8 Jones, 64 ; Cunslei. v. Cobb, '77 N. C., 30, cited arid approved). 

CIVIL ACTIOK tried at Spring Term, 1883, of DURHAM Su- 
perior Court, before Gilnzer., J. 

Verdict and judgment for defendants; appeal by plaintif&. 

ill;.. IV. TV. Fuller., for plaintiff's. 
Mr. J. TV. Gmhnm, for defendants. 

RUFFIN, J. This action is brought for the recovery of the 
possession of land. 

The  plaintiffs, Tred\vell, Mallory cP: King, are partners, and 
claim title under two deeds-the one from Rnfus Bobbitt to hi4 
sou William d., dated October l&h, 1879, and the other from 
the said \Villianl A. to themselves, dated July  31st, 1880. 

The defendant, Graham, chin13 by virtue of a purchase at 
execution *ale made in March, 1880, under j~idgnients obtained 
aga~nst  the saitl Rufus Bobbitt in Granville county, arid docketed 
in Orange county on the 8th day of Sovember, 18i9 .  

The execution of the several deeds introduced was not denied, 
t ~ u t  the case was made to turn upon the bona $des of the deed 
from Rufus Bobbitt to his saitl son, there being evidence offered 
going to show his insolvency at  the time of its execution. 

The only isiues submitted were : 1. \\Tas the deed of Rufus 
Bobhitt to W. A. Bobbitt frauclulent? which was responded to 

by the jury in the affirmative. 2. Did the plaintiKi have notice 
2 7 
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uf such fraud before taking their deed from W. A. Bobbitt? 
which was aaswered in the negative. 

The case is brought to this court upon the following excep- 
tions taken for the plaintiffs : 

1. The deposition of W.  8. Mallory, who is a member of the 
firm, and a plaintiff in the action, had been taken at  the instance 
of the plaintiffs, and in response to a question propounded by 
them, the defenclants not being present either in person or by an 
attorney, he hat1 stated that his firm had a considerable claim 
upon Rufus Bobbitt and his son William A., a d  learning that 
they were largely involved, he was sent, in the summer of 1880, 
to see them in regard to i t ;  that he found the fiather a t  home, 
who informed him of his inability to pay this and his other 
debts, but expressed a wish, growing out of the kindness hitherto 
shown him by the plaintiffs, to secure them in any way that he  
could ; that his property, meaning that in dispute, stood in the  
name of his son William A., who was then in Virginia, but that 
he would give the witness a letter to take to him, instructing 
him to give the plaintif% a deed for the land ; that thereupon, 
a t  the request of the said Rufus, the witness wrote a deer1 pur- 
porting to convey the land from the son William A. to the plain- 
tiffs, using as a form the deed which the said Rufus then had in 
his possession, dated the 14th October, 1879, and by which the 
land was attempted to be conveyed to his said son ; that the wit- 
ness then took the deed so prepared, together with a letter from 
the fiather, to Virginia, where the same was executed by the son. 
Other matters were referred to in the deposition, and in reading 
it to the jury the plaintifFs read only such portions as related to 
the same, and omitted that part which had reference to the 
interview between the witness and the elder Bobbitt. The  de 
fendant then offered to read that part of the deposition, and was 
permitted to do so, though objection was njade.hy the plaintiffs 
and though it was shown that Rufus Robbitt had died before i t  
had been taken, and to this the plaintiffs excepted. 

The court can perceive no ground upon which this exception 
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cau he sustained. C'oncetling that  it was proper for  the plain- 
tiff,? to onlit re:ding this portion of the  deposition, anti regard- 
irlg only t l ~ e  question as  to the corupeteacy of the test in~ony as  
offered by the defendant, it does 11ot seen] possible to doubt  the 
correctness of' IHis Honor's rul ing with regard to it. A party's 
own clecluratiorls and at l~r~issions,  if' pertinent, are  always evi- 
dence against him, without regard to their subject matter, a n d  if 
111nde in the presence'and at  the i ~ ~ s t a l ~ c e  of' others having a like 
interest with himself, they are  likewise evidence against the111 ; 
aud  t h e  fact that they were p r ~ t  i l l  t l ~ e  f b r n ~  of sworn all.- w e r s  to 
interrogatories can neither lessen their weight nor :~fftct the ques- 
tiou of' their admissibility. Nor  tloes the case come uniler 
section 3 4 3  of the Code, so as  to be excluded as l ~ e i n g  a ttxusac- 
ti011 with a d e c e a s d  person. is said ill I$'einsteiiz v. Patrick, 
75 N. C., 344, notwithstantling th:it statute, a party may he 
called to testify touc l~ ing  such a transaction by the opposite party 
and when against l ~ i s  own interest, an(l if this be so, the11 his 
declarations under siniilur circunlstances may be u s ~ l  against 
11irn. JVtry slmuld it  not be s o ?  since i n  iuch a case it is 
impossible that  the  mischief call occur, which it is tire policy 
of the  statute to avoid. T h e  plniutiKq, speaking tbrough their 
par tner  (Rlallory), may well he trusted to testify as to a transac- 
t,iorl with their deceased assignor, as they s t x d  in his shoes; and 
their  interests, derived from him, the  law deems, i~~tlel)t~trtlel~t.ly 
of  any  statutory restraints, to be a sufficient guaranty of their 
t ruth.  

2. T h e  defendant introtlucecl the plaintiff, W,  A. Bobbitt ,  a s  
a witness, ant1 lie was allowed to testify, ant1 did testify, though 
objection was made by  the  plaintil%, that  wheu the  plaintiff 
(Mallory)  came to Vi rg in ia  in 1880 ,  he told t h e  witness tha t  
R u f u s  Bobbitt  (the father) pait1 that  the larid in controversy had 
been sold by the sheriff and purchaseJ by the defendant, a n d  
that  t,he mortgage wbich the plaintif& then held was uot secure; 
that  the land had better be secured l)y a deed, aud that  he  (hlal- 
lory) did not regard his mortgage a s  secure, t ~ u t  thought  a direct 



212 I S  THE SUPREME COURT. 

conveyauce would he safer. This exception is the same in sub- 
itance wit11 the first, and seems to be fully answered by what i i  
said with regard to it. I t  falls, too, directly within the priuci- 
ple declared io G~lnzer v. JfcA7c~i~.y, 69 K. C., 335. I t  was 
there held, that though direct evidence of a conver+ition or un- 
derstanding with a party deceased might be incompetent under 
the itatute, a rehearsal of the iame in .a conversation with an 
agent of the deceased was competent, as constituting a part of 
the res gestm. 

3. The  same witness (Bobhitt) had shorn11 to him the deed 
from his father to himself, purporting to convey the land in con- 
troversy, a d ,  npon being asked whether he had ever seen it 
before, testified that he never had, and that all he had ever 
heard of it came from the plaintiff (&llory) during their inter- 
view in Virgipia. H e  was also aslied, in whow handwriting 
the deed was, and whether it had been ~ r i t t e n  in  hi< presence 
and at  his request and knowledge, and in reply, testified that the 
handwriting was that of his brotl~er, one R. K. Bohbitt, who 
was also the subscribing n i t n e s ,  and that the same had been 
writtell without his knowledge or directions. Conceding that 
the execntion of the deecl was a transaction betweell the witness 
and his deceased father, and that the evidence qo far as it tended 
to disprove this fact was inadmissible, still the court cannot see 
that any such prejudice resulted to the plaintiffs from its recep- 
tion, as to require the verdict to be iet aside on account thereof. 
The  case states expressly that the execution of the deecl was atl- 
mitted upon the trial, and furthermore, the only issues sub- 
mitted, or which were asked to be submitted, had reference solely 
to the intent with which it had been czecutecl, and the knowledge 
which the other plaintiffs had of that intent, in case it mere f o i l ~ d  
by the jury to have been fraudulent. The  answer of the de- 
fendants, their admissions at  the trial, the very frame of the 
is\ues, and the verdict itself, all concur in recognizing the execu- 
tion of this instrument as an admitted Fact, and this admission 
necessarily carries with i t  a concession as to the sufficiency of its 
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delivery. The  most, therefore, that could be said against the 
evidence complained of is, that it was irrelevant and wholly im- 
material, hut, 50 far as can be seen, harmless ; and the same re- 
mark applies to the instruction asked for by the plaintiffs, and 
which was given as asked upon the poirit as to its delivery. 

4. The  plaintiffs requestecl the court to iwtruct the jury that 
in order to vitiate and .render void the transaction, tlle grantee 
must be a party to the corrupt intent of the maker of the deed, 
or have some knowledge of such intent at  the time of its execu- 
tion, and that the deed being pr ima facie good for all purposes, 
it devolved upon the defendants to remove the presumption in 
its favor. H i s  Honor, without referring to the special instruc- 
tions asked, told the jury that the burden of proving the fraud 
was upon the defendants, but when it appeared that a deed had 
beell made by an insolvent father to a son in the presence of 
another son, and nothing else appearing, the trar~saction was 
viewed with suspicion, and in law was prebumed to be fraudu- 
lent as to creditors; and in snch case the burden was shifted, and 
it rested with the plaintiffs to overcome that presumption of the 
law, and i t  was for the jury to say whether they had done so. 

The  instructions given seem to be fully warranted by the anthor- 
ities and the circun~stances of the case. I n  Satterwhite v. Hicks, 
Busb., 105, and in Reiger v. Davis, 67 N. C., 185, it is said to 
be a rule of law to be laid clown by the court, that when a debtor, 
much embarrassed, conveys his property to a near relative, and 
the transaction is a secret one, conducted only in the presence of 
near relatives, it is to be regarded as fraudulent; and this seems 
to be but a fair deduction from what is said in Hawkins v. 
Alston, 4 Ired. Eq., 137, which has so often been cited by the 
courts; and especially n ~ u s t  this be true in a case like the pres- 
ent, in which not only thc fiather but the son also was insolvent, 
and there was not the least effort made to show that the consid- 
eration recited in the deed was ever in fact paid, or was intended 
to he paid. The deed itself, though evidence conclusive as to 
all matters between the parties, furnishes no evidence of the truth 
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of the matters contail~ed ill its recital.., as against strangers: for 
as to them, it is strictly yes inter alios actw. Clayzcjell v. XcGin- 
sey, 4 Dev., 89; G T $ ~  v. ~ r i & ,  8 Joueq, 64. If voluntary, 
the law proaonnce.; it frauduleut as to creditors, and he who took 
it mnst hare had uotice of that fact. As said by PEARSOK, C. 
J., in Cansler v. Cobb, 77 S. C., 30, when a grantor executes a 

deed with iotent to defraud his creditors, the grantee can only 
protect his title by showing that he i q  a purchaser for a valuable 
consideration, and without notice of the franduleut intent on the 
part of his grantor. Bat. Rev., ch. 50, $ 4. 

The conclnsion of tbi, court, therefwe, i b  that there is no error 
iu the judgmeut of the court below, arid the same is affirmed. 

K o  error. Affirmed. 

J. N. STALLINGS, Adrn'r, v. WILLIAIkI LANE and others. 

Evideme of Agricultural Agreement-Surety and P~incipnl-  
Additiorml Security does ~ ~ o t  release surety, when. 

1. Evidence of the relations of parties farming together and the contributions 
of each in the cultivation of crops, and that the portion oP one was cred- 
ited on his note to a third party, warranted the jury i n  the absence of 
direct proof in finding that the crops were to be divided between them. 
,4nd, after making such agricultural agreement, the deed of assignment 
of one of them, mentioned in the cdse, conveys only his interest in the 
crops. 

2. Where additional security is given by the principal debtor, with no under- 
standing fur further time, and the remedy to enforce collection remains 
as before; Held, that the surety is not thereby discharged : such security 
enures to the advantage of the srirety. 

(Deal v. Cochmn, and cases cited, 66 N. C., 2 6 9 ;  Ca~ter v. Duncan, and cases 
cited, 84 N. C., 676 ; Bank v. Lineberyer, 83 RT. C., 464; Harshaw A. llIchkes- 
son, 65 N. C., 688, cited and approved). 
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CIVIL L 4 ~ ~ ~ ~ ~  tried at Ju ly  Special Term, 1882, of DLTPLIN 
Superior Court, hef'nre Oilliam J. 

Defendant appealed. 

No  counsel for plaintiff. 
Ah .  fL R. Kornegay, for defendants. 

SMITH, C. J .  011 January 2r l )  1868, the defendant rented 
from J. N. Stallings and Joel Loftin (to whom joint letters of 
administration ou the eztate of Sollis were issued) a tract 
of arable land of the intestate for that year, and at the sdme 
time executed his note under seal with the other tlefendantk as 
s~irctiea, payable to them in their r t~present~~tive capacity at rix 
months, for articleb of personal property bought at the adminis- 
tration sale, in t h c u n l  of $245.96. The  value of the note was 
aftemards reduced by three wecessive partial paym~nts  to the 
administrator, Loftin, indoried thereon, as followrs: One on 
June 31, 1868, $19.41; on January 29th, 1869, $111.33, and 
on April 15th) 1870, $97.62. 

On August 17th) 1868, the debtor, Lane, executed a deed of 
mortgage to the <aid administrators, reciting his indebtedness on 
said note and on another for $95.55, due on January ls t ,  1869, 
with the same sureties, eoureyiug "hi5 right, title and interest 
in the crop raiietl upon the land rented " a i  aforedt l ,  and "a 
cart," to secure and provide for the paymeht of the said notes, 
with a concluding clause i n  these words: "And the said party 
of the first part (Lane) agrees to hold the same for the payment 
of .the said notes as agent of said parties of the second part," 
the mortgagees. 

Upon the trial of the issnes it was in proof that one Bason, 
whose daughter Lane had married, occupied and crdtivated the 
farm toqethw during the year 1868, the former furnishing two 
nlules, his own and his childrenr' labor; and the latter (Lane) his 
own personal services in making thcl crop. 

Evidence was also introduced tending to show that Loftill, 
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since deceased, received part of the crop of cotton raised on the 
premises in 1869, which he sold and applied the proceeds as ao 
indorsed credit upon the bonds; that Lane's share of the corn 
crop of 1868 passed into Loftin's possession and was by him 
advanced to Lane to make the crop of 1869, under an arrange- 
ment that it was to be paid therefrom. 

There was 110 direct proof of the terms on which Lane and 
Bason farmed during the year, but the value of the entire crop 
was sufficient to discharge the secured debts. 

The defendant contended that the taking the assignment from 
Lane of his interest in the crop, then growing and thereafter to 
be gathered, involved an implied contract to extend the time of 
payment beyond that fixed in the note, and discharged the sure- 
ties from further liability for the debt; ancl he asked these direc- 
tions to be given to the jury: 

1. The entire crop grown on the land in 1868 passed under 
the defendant's mortgage to the administrators, ancl as it ought 
to have been received and applied by them to the debts, and if 
so applied would have paid them in full, the omission of thc 
mortgagees to do so and its consequent loss operate as an exon- 
eration of the sureties. 

2. There is no evidence that Bason had any vested interest in 
the crop, or was entitled to any share th ereof 

The instructions were refused, and the court charged: 
1. That there was evidence, though not direct and positive, 

tending to show that the farm was cultivated in 1868 on shares, 
taken in connection with a declaration of Loftin, called out by 
the defendant, "that he (Loftin) had received Lane's part of the 
crop of cotton and credited it on his note," and it was for the 
jury to ascertain what shares each was to have i n  the product of 
the farm. 

2. If.the crop of 1868 was raised by the joint labor of the par- 
ties under the agreemeut entered into before the making of tht 
assignment by which they became croppers, then the deed of 
Lane only conveyed his share and interest thereiu. 
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The court further held that tlre acceptance of the mortgage 
as a further security for the debts and upon the terms therein 
contained, did not io~p ly  a cwntract to defer (payment, and did 
not, i n  la\ \ ,  relieve the aweties from their obligation. 

The correctness of these rulings are before us on the appeal. 
The exceptions to the refusal of the court to give the direc- 

tions a.ked, and to the directions giveu, me think have no s u l ~  
port in the evjtlence heard There was evidence of the relations 
of' the parties who farmed together, and the contributions of 
each tovards the tillage of' the land and nlaking the crop, from 
which, in the light of the declaration brought out, the jury were 
fully warranted in arriving at  the co~~clusion that the crup was 
to be divided and perhap6 in equal proportions. 

Kor is the construction, put upon thc description of the prop- 
erty containrd in the mortgage, obnoxions to jubt criticism. "The 
right, t~tle and ivterest in the crop ~nised" must he that nhicb the 
mortgagor himself had and could as ign,  not that of his asso- 
ciate cropper, which he could not transfer by his own act. 

He does not ut~dertake to pass the crop as if it was all his, 
hut only his iutevest; that is, hi, .hare thereof. 

We  concur also in the opinion of the co~irt  as to the charac- 
ter aud egect of the mortgage, and itb acceptance by the admin- 
istrators upon their relations toward the sureties. 

(( It is a well settled priaciple of equity a3 between creditor 
and surety," ohserves P~asiox,  C'. J., "that where the creditor 
by a bitding contract, and not as a mere wudum pnctuin, gives 
further time to the principal debtor, the surety is discharged by 
matter in pais, as it is termed in the books." Hozce~ton v. 

Xp~ague, 64 N. C., 451. 
" I t  ninst t~e," in the language of READE, J., "a  valid contract 

with the principal debtor without the assent of the snrety, by 
which the rights or liabilities of the surety are injuriously affected, 
to exonerate the latter. Deal r. Cochran, 66 N. C., 269. 

Even a nsurious contract, at least where the consideration ih 
executed, though avoidable by the creditor, will have the like 

28 
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efect.  Pippiti v Bond,  5 I red .  Eq. ,  91 ; Scott I,. H a m i s ,  76 
S. C., 20.5; C%L, ter v. B m c a n ,  84 N. C., 676;  Bnnk v. Line- 
be rp r ,  83 N. C., 454. See 2 A m .  Lead.  Cas., Ujliterl Stcrtes v. . , 
Hozcell, 136, aud ilotes. 

O o r  attenti011 has been called to  the  decision in H~rrshnzu v. 
fl/lcKesso.iz, 65 N. C., GYP, a i  li laiutainir~g the proposition that  the 
tak ing  a fur ther  iecurity for  the  debt  in  the a s s i g l ~ m e l ~ t  of a 
growing arid immature crop, by iniplicntion involves an agree- 
ment to  wait until  it is fit to  be gathered and removed, and that  
this extenhion of the t ime of p a y ~ n e n t  releawb the sureticls. 

T h a t  case, however, dors  not warrant  the tleduction of any  
such broad and  c ~ u l p r e l l e ~ i v e  proposition, as a brief exaalina- 
tion will show. 

T h e  plaintiff's testator holding several single bonds agailist the  
defendants, t l ~ r o u g h  all agent,  not being present himself, procured 
from McKesson, the principal debtor, t h e  execution of a mort- 
gage of lands lying in several counties, in which was a p r o v i ~ i o n  
t h a t  the deed should be void i f  the  debtor, "according to an 
agreement now made," s l ~ a l l  pay the  secured c1el)ts-" the  one- 
third part  thereof in three years; one-third part i n  fhur years; 
and  the  remainder in five ycars from this date." \Vheti the  
conveyance mas made, and as  part of the  tratlsactiou, tlie agent 
assurnirig to  act for and in the  ualue of' his principal, executed 
a covenant n hereby i l~dri lgei~ce was to be given for  the payments 
a s  set out  in the mortgage. T h e  action ma6 brougllt upon one 
of  tile secured debts d u e  up011 its face, but  before the expiration 
of t h e  time lilqitecl in the mortgage and in the  covenant. T h e  
court held that  while the  covenant was inoperative for  want of 
authori ty  in t h e  agent to  make  it, nevertheless, the obligntio?~ in 
the  bond had been niodified by the  obligor in t h e  accepted mort- 
gage, and the executors coultl not sue until the  time specified 
therein had expired. T h e  r u l i n ~  is p u t  upon the ground that  a 
new security is taken for  one pre-existing, giving fur ther  time 
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to r  paymellt;  and this implie, ail agree~nent  t o  forhear suing 
upon t h e  first. 

T h e  A g n m e n t  in the  present case hears none of tlie essential 
features of the  mortgage of McKesson, on which that  decision is 
n d e  to  rest. I t  is ullcon~litional and al,solute. S o  tlefiilecl clay 
for  selling is fixed-no time for  redemption g i v e n - a d  the 
secured debt  remains iu  every respect the  hame as  before, capable 
a t  once of' being put in suit. There  is no delay uecessary in 
proceedings for foreclosr~re, ~ n d  nothing co~itailled ill the pro- 
visions o f t h e  instrument from wl~ich  a n  unclerstauding to indulge 
can be inf'crred. The t:tking the ad(litio11al security in tile prop- 
er ty of' the principal dehtor ellures to the advantage of the sure- 
ties a s  well, s i n w  i t  is i l l  h v o r  of their interests, a d  must first 
be applied to tlie deht.  How call they con~pla in  of this, and of 
what r igh t  a re  they dcprivetl :' 'Po cso l~crn te  the  sureties because 
the  creditor ol)t,ains p r o l w t y  of t l ~ e i r  priwipa! to increase his 
o w n  security alitl theirs :~lilie, is to take away f rom the creditor 
the  r igh t  to seek the means of sat,isfhctiun out of his effects, 
while at  the  same time he is subserving the i n t c r e t  of  tile sure- 
tie<. 

"Sucll an a g e e n l e n t  to suipentl or delay will not Le inferred 
from the  mere giving tlie collateral security with power to sell 
the  same at  a ce~xtain time, if the dch t  be not paid." 2 Pars .  
C'ont., 686.  

I n  Eures v. I17itltlo~c~.~on, 4 C. and. P., 131, referred to by MI-. 
P A ~ O S S ,  an assignment of property was olade to  secure sums 
d u e  and  fu ture  cleniantls, ~ v i t l ~  a power of sale not to  be executed 
until after s ix  nionths' notice. An action was brought on two 
hills of excvllal~ge protected ill the ass~gnment ,  which was set up  
a i  a defence, nut1 Trsna~,,  C. J , says: " I  am of opinion tha t  
such an a-iigurnent can only 1)e considered as  a collateral iecurity, 
ant1 that  the personal remedy i s  not swspencled, a s  there is not 

a n y  clause to thnt e jec t  in  th(i deed." 
I f  tlie r ight  to iue  is uot obstriicted hy tak ing  an aisignrnent 

when there i f  a p~stl)mPtment of ,ale of  the  assigned property, 
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still less can it be when, as in our ease, no such provision is 
found; awl, ~vithout a valid contract to give time, the sureties 
cannot claim a discharge. 

There is no error, and the judgment must be affirmed. 
No  error. Affirmed. 

DGNCAK McFADGEN and others v. J. T. COUNCIL and others. 

Bankruptcy- Creditor's Right. 

A creditor proving his claim i n  bankrnptcy doer not waive his right of action 
in the state court against the bankrupt, where a discharge has, been refused 
or the proceedings determined withont a di-;ch:~rge. T h i i  provision of the 
bankrupt act affects the remedy only, and applies to existing suits. 

P ~ ~ O T I O N  to dismiss the action heard at February Term, 1883, 
of THE SUPRENE COURT. 

idfessrs. ilferrimon & Fzcller, for plaiutifh. 
Messrs. Hinsclab & Devereux, for defendants. 

RUFFIN, J. This  cause has been standing for several terms 
upon exceptions to the report of a referee, but a motion was 
made at  the last tern], and argued at this, to tlistniss the plain- 
tiffs' suit, npotl the ground that the principal defendant, John 
T. Conncil, has been adjutlicated a bankrupt during its pen- 
dency, and the claim which is the snbject of controversy hai 
been proved against his estate in the bankrupt court, by the 
present holder thereof, thus waiving, as it is insisted, all right of 
action upon it in any other court. 

I n  answer to the motion, the plaintiff3 produce and rely upon 
a certified copy of the record of the baakr~ipt  court, showing that 
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ttir sz~itl defendaot has i)eeo refused hi.$ discharge I)y that court, 
a i d  that the proceedings therein have hew clctermined without 
hi5 having obtained the same. 

This i ?  a n  old equity snit, conducted upon hill and answer, 
accordil~g to the former system, and the more regl~lar course for 
the defendants to h a w  proceeded nould have been I)?; a petition 
in the causc, or a snppleniental answer, rather than by motion. 
E ~ i t  waiving all question as to the nlotle of proceeding, the 
motion to clisrnisi must fail upon legal grouudq. 

-4s originally drawn, the 2 ls t  sevtion of t h e  banlirupt act left 
wrne doubt a i  to the right of creditors to sue upon their clainis 
rlsemherc than in t l ~ e  bankrllpt court, in case the bankrupt failed 
to procure his discl~arge;  and there were several conflicting 
decision. in regard to the [)oilit. Hut with a view to render the 
law certain, that sectiun was arncntled by the act of June 22, 
1874, ch. 300, 4 7 ,  and it \?as expressly provitled that "a 
vreditor proving hi, clai~n shall not be held to have naivetl hi5 
right of' action or ,uit agrninst the bankrupt, when a discharge 
has been refused, or the proceetliags have been determined 
without a discharge." This being a provisiou that affects the 
remedy only, it ap1,lies to existing s ~ ~ i t s  as well as any other, 
and it entirely removes :ill doubt i s  to the right of the plaintiff5 
to maintain their action. 

The  defkntlants'  notion is therefore overruled at  their costs ; 
and, unders ta~~ding the defendants to 5ay that they 110 longer 
lnsist upon their exceptions to  the report, the same are overruled, 
and judgment will be eutcred here for the plaiotiff~ according to 
the report. 

PER CURIAZI. Judgment accordingly 
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GEORGE R. COUNCILL v. JOHN EIORTOS. 

No debt created by the fraud or embezzle~nent of the bankrnpt, or  by liii 
defalcation as a public officer (Iicre, as sheriff) or while acting in a fidu- 
ciary capacity, shall be discharged by proceedings in bankruptcy. 

( S i n ~ p s o ~ ~  v. Simpson, SO X. C., 332 ; Calvei? v. Peebles, Ib., 324, cited and 
approveci). 

CIVIL ACTION comn~enced in a jnstice's court, and tried on 
appral at  Spring Term, 1882, of WATAUGA Superior Court, 
before Avefy, J. 

T h e  facts agreed upon are as follows: T h e  defendant was 
sheriff of Watauga connty in 1872, and gave his oEcial bond in 
the sun-, of $16,000, conditioned for paying county and schnol 
taxes, &c., in the several f o r m  prescribed by law, and the plain- 
tiff was one of his sureties thereto. 

The  def'endant failed to perform the conditions, and an action 
was brought on the bond by the county cornmissioneru agail~st 
the defendant, together with the plaintiff and the other suretips, 
and juclgtnent was rendered in favor of the conimissin~~ers at fall 
term, 1875, for $1,099. 

T h e  plaintiff paid upon this judgment the sum of $155, 
within one year before the 14th of May, 1881, when this action 
was brought. 

The  defendant was adjudicated a bankrnpt and received his 
discharge after said judgment was rendered, and before this 
action mas commenced. 

T h e  court gave judgment in favor of the plaintiff for $155, 
interest and costs, and the defendant appealed. 

Xessrs. D. G. Fowle and J. F, Morphew, for plaintiff. 
No  co~insel for defendant. 
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ASHE, J. The  action, in which judgment w a ~  obtained n g a i ~ r ~ t  
the defendant, a? sheriff, and his sureties, n a s  for a brrach of 
hi5 official bond in not paying over to the county the inm clue 
for taxeq, either not collected or collected and not paid over hy 
him. 

I t  is declared by section 23 of the bankrupt act, "that no debt 
created by the fraud or emhez~lerner~t  of the bankrupt, or by 
his dd'nIcation as n ptblic o$icer, or while acting in a fiduciary 
character, shall be discharged under this act." 

The  debt upon which the judgment agaiwt the tlefe~lclai~t ant1 
his suretie, mas rendered, wa6 created by the defalcation of the 
defentlant, as i h ~ r i f f  The  debt mai then ]lot discharged by the 
bankroptcy of the defendant. Debts created by the defalcation 
of a p h l i c  officer, and those of a fiduciary character, are pot l y  
the act in the same dasq Thc same principle that applies to the 
one will apply to the other ; and it hi\+ hew held by the iuprelne 
court of Kentncliy that a tliicharge in bu11l;ruptcy does not 
relieve a guardian from hi\ fiduciary ohligatiow, as such, and if 
11 i~  snrety tliwhnrgcs these autl obtains a judgment therefor, he 
luay levy up012 t l ~ c  propcrty of the hrnkrupt acquiretl after his 
discharge. Cadin v.  &din, 8 B1141, 141; approved in Simp- 
so7~ v. Simpson, 80 IS. C., 332, a d  Cnlvert v. Yerbles, Ib., 334. 
30 error. Afirmecl. 

R. C. TVISDLEP, .Idtn'r, v. MARTHA TAKKARD and others. 

Badmqtcy- Homestead. 

1. T h e  decision in B I I L ~  r. Ellis, 73 K. C., 293, approved in subsequent cases, 
to the  effect that creditors of a bankrupt must enforce their liens in the 
bankrupt court, is the settled law of thls state. 

2. T h e  extent in value and duration of a homestead allotment, made in the 
bankrupt conrt,  is the same as prescribed by the  law of the state. 
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WISDLEP v. TANIIIRI). 

(1'2run v. Ellis, 73 N. C., 293;  Tlrithe,.s v. S t i ~ l s o n ,  70 S. C., 311 1 Diron \.. 
Bizon,  81 5.  C:., 323 ; L ( m b  v. Chamncss, 84 X. C'., 379 : Hi~zsclnle v. Wil- 
l i c l i~~s ,  7.5 S. C., 130, cited and approved). 

SITCIAI, PROCEEDING comrne~lced in the prolate court, a i d  
l i e d  a t  Fall  Tertii, 1882, of BEAL-FORT Superior Court, before 
Gillio 112, J. 

Judgment for defendautb; appeal by plaintif. 

XI.. Geo. H. E,.ozcn, Jr., for plaintiff. 
Jh. C. F. TVawen, for defendants. 

SAIITH, C. J. The plaintiff, administrator de b o n k  n o n  of 
George R. Tankard, it~stitutes this proccetlinp hefore the probate 
judge of Reaufort county against the defendants, his childreu 
ant1 I~eirs-at-law, fhr xu order to <ell the tract of l a ~ ~ d ,  therin 
described, for assets to be uied in paynlent of the intestate's 
debt>. 

The  debts set out in an annexed exhihit were reduced to judg- 
ments before a justice of the peace, and docketed iu the superior 
court, the first, on .June lo th ,  1871, and the second, on May 
23d, 1873, and both belong to the plaintiff. One of the defen- 
dants is above, and the other two uuder the age of twenty-one 
years. 

The  intestate, under proper proceedingi i n  the district court of 
the United States, t+as, on July  lo th ,  1873, adjndged a bankrupt, 
and dying some time thereafter, his widow and atlini~~istratrix, 
herself since deceased, applied for, and on October 27th, 1874, 
obtained a decree discharging the intestate and Iris estate f r o ~ u  
all debts provable and existing prior to his being declared a 
bankrupt. 

The  land enibrac'ed in the petitlon was, on October 23d, 1873, 
set apart and aiaigtled to the inteqtate as his homestead exemp- 
tion, under the act of Congress, by the assignee, who, on the 
5th day of February following, suhject thereto, as we understand 
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the caze, iold and by deed conveyed the .amp land to one D. XI. 
C:~rter, and he thereafter conve>ed his eitate to the defendants. 

These arc the facts f o n d  1)y the court with the conieut of 
partie%, or adrnittctl by them, and ~ipon which Hi5 Honor gave 
iudgment for the defentlants, dismissing the ac>tion. 

The argument on the part of appellant for revcrsal proceed\ 
upon t n o  grounds: 

1. Thejudgmenti  constituting lieni upon the land before the 
filing of the petition i n  the bankrupt court, were not displaced 
by the decrec of diwharge, nor were the debts, to the extent of 
the value of the property to wllich tlhe liens attach, extinguished 
thereby. 

2. The homestearl, being an exernption perional to the bank- 
rupt, endured under the bankrupt act only for his life, and 
expired a t  hi* death. 

I. The  first proposition is in direct conflict with the deci5ion 
in B~zm V. Ellis, 73 S. C., 293, in nhich it is held, that all the 
property of the bankrupt, whether subject to jndgment liens or 
not, passes to the assignee and is in custodia legis, and that the 
creditor  nus st enforce his lien in the bankrupt court, or it will 
be loit, and his debt cliichargt~cl. The  principle thus declared 
Ltas reconsidered and affirrnrtl in T.li'thers v. Stinson, 79 S. C., 
341, and again in Diron v. Dizon, 81 3. C., 323. 

As was said by Juitice DILLARD, in the latter case: "After 
these two decisions of this court, whatever might be our views 
of the question if it were now for the first time presented, me 
would hold ourselves bound under their authority"; and we may 
add that the law must now be regarded as settled until it shall 
be declarecl erroneous by the supreme court of the United States, 
and we cannot entertain an argument calling it in question. The 
highest considerations impei us to adhere to a series of decisions 
rendered upon careful deliberation, and not disturb titles based 
upon them, unless upon cogent and clear convictions of error and 
judicial daty,  and to obviate irren~ediable mischiefs. 

11. The amendmel~ts made to the bankrupt act, at the session 
29 
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of 1872-'73 of Congress, provides, that the exeruption, co-ex- 
tensive with that allowed by the constitution and laws of each 
state, as existing in the year 1571, shall prevail "against debts 
contracted before thc adoption and passage of such state constitu- 
tion and laws, as well as those contracted after the same, and 
against liens by judgment or decree of any state court, any decis- 
ion of any such court, rendered since the adoption and passage 
of such constitution and laws, to the contrary notwitl~standing.'~ 
Rev. Stat. of U. S., $ 5,045. 

This enactment which we have upheld in Lumb v. Chnmtess, 
84 N. C., 379, gives efficacy to the homestead allotment, when 
made in the bankrupt court, to the same extent in valw and 
duration, as prescribed by the law of the state, and eraces any 
interfering arid attaching liens, created by juclgtnent or decree, 
which interferes with its enjoyment. 

As the exemption does riot terminate r~ntil the youngest child 
of the clebtor attains full age, and the plaintiff himself shows 
that two of the d~fendants are minor children of the intestate, 
the estate of the clebtor, e ~ ~ e n  subject to the hornestead, cannot 
be sold by the administrator while the homestead remains (Him- 
dale v. IVilliums, 75 K. C., 430), even if it was still in him. The 
defendants, however, have no estate by descent from their father, 
but their title has been acquired under the assignee's sale and 
deed to Carter and his conveyance to them, and the judgment 
lien, if in force, follows the transmission of tlre land, adhering 
to it in the hands of the owner. There is, consequently, no 
descended estate, vesting in the heirs, as such, which the admin- 
istrator car) sell; a d  the creditor is left to enforce his lien by a 
remedial proceeding against those in whom the title is vested, 
and perhaps such as is authorized by section 319 of C. C. P. 

I n  any view of the caae, the plaintiff must fail ic his action. 
There is no error, and the judgment dismissing the action must 

be affirmed. 
No error. Affirmed. 
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JESSE E. F R B L E Y  v. J'.SAIES .I. KELLY and others. 

1. A homestead is allowed against a judgment obtained on a new promise to 
pay a debt after the d i scha~ge  of the defentl:~nt in bankruptcy in 1870. 

2. A pron~ise of defendant to pay a debt disclinrged in banhuptcy ,  does not 
revive the original contract so as to re-invest it  wit11 an nctionablc quality, 
but only recognizes it as the consideration to support the new pron~ise. 

( PVisenzan v. Pedaad, 79 N. C., 197; &.ale?/ v. IGlly, i 9  IS. C., 348, cited 
and approved). 

CIVIL ACTION tried a t  Fall  Term, 1882, of DAVIE Superior 
Court, before Gurlger, J. 

The  plaintiff obtained a jndgment in 1878 (on a note dated 
in January, 1866, as he alleges) against the defendant, Kelly, 
which was affirmed in the sul~retne court, from which execu- 
tions have regularly issued but without satisfaction. Kelly 
owns a d  has owned a valuable tract of land in Darie county 
since the year 1866, which ib whjcct to the dower of his mother. 
On the 13th of March, 1873, he conveyed the same in trust to 
the defendant, J. M. Clrment, to securc a certain debt, with 
power to sell the l a d  if the debt was not paid withiu oue year 
from the date of the deed; ant1 on the 16th of September, 1876, 
he executed another decd in  trust to the defendant, TV. A. 
Clement, to secure a debt due by note fur $403.25, with like 
power to sell. Besides these deeds, there w r c  several jndg- 
menti docketed in the superior court, whicli had a lien on the 
land. I t  was admitted that the debts 5ecurecl by said deeds had 
never been satisfied. The  defendant, Kelly, mas adjodicatecl a 
hankropt and obtained his discharge in 1870. 

The  plaintiff asks the court to compel the defendaut, J. M. 
Clement, to sell Kelly's interest in the land conveyed to him, 
and after paying the secured debt, to satisfy his judgment aud 
the costs incident thereto in the superior and supreme courts. 
The defendant did not resist the sale of the land, but coutended 
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that he was entitled to l ~ i s  honlestead (8uliect to the dower of 
his mother and the mortgage liensj agaimst the debt of the plain- 
tiff. 

H i s  Honor arl.jutlgcd that the dcfenilant was entitletl to his 
homestead against, the debt of tlie plaintiff, ant1 tliat W. A. 
Clenlei~t be appointed a commi,ssioner to sell wid land, after 
allotting the defendant's hon~eeteatl, and apply the procwds first 
to the satisfaction of the mortgziges, then to the docketed judg- 
ments having liens prior to the plaintiE7s claim, and the surplrts 
to the plaintiff's jntlgment. From which juclgnlent the piaintiff 
a ppealecl. 

ASHE, J. The qoestion presented by thc appeal iq, was there 
error in the judgment of the superior court in holtling that tlic 
defendant, Kelly, was entitletl to his horncztead in the lantls, 
described in tlie p l eac l i~~p ,  aga iu~ t  the ~ l a i ~ n  o f  the pl:lintiff, ant1 
this involves the iuquiry, whether the 1)lainti8'5 jutlglnent was 

trl \'en founded npon tlie original contract evitlenced by the notc, ,' 
in 1866, or on the new promise to pay that deht; if upon tlw 
new pro~uise to pay after going into bankrul)tcy, there can be 
no  questiotl he is entitled to his Ilonie~teacl ag,rinit the judgment. 

The  plaintiff says the action was upon tlie note, but the 
defendant says that is not so; that the actiou w a i  I~ronght upon, 

the new promise. Thi, macle it incunlbent on the plaintif? to 
esta'blisl~ the fact that the action was founded upon the note, 
which he has faileil to do, ant1 the legal presumption i5 against 
him; for in the absence of proof to the contrary, a judgment is 
presumed to have been properly an t1  regularly rendered. Wise- 
,nun v. Penlnwl, 79 N. C., 197. 

The  note given in 1866 was extinguished by the discharge in 
bankruptcy of the defendant, Kelly, in 1870, and 110 action could 
properly be brought upon it after that. Tile plaintiff was with- 
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orit ren~cdy cBxcept upon a new unconditio~~al ant1 uneqnivocd 
11roniise to pay the clel~t, and the action 11)ast be I~ ro i~gh t  upon 
the new ~)ro~nise .  The  new 1)ronlise does not revive the original 
contra(.t SO as to re-invest it wit11 an :iction:rhle quality, but only 
recognizes its ~lioral ol)lig;~tio~i, so far as to atlniit it as the consid- 
eration to support thc new promise. This is well settled doct,rine. 
I t  Ilas been decidetl in this state time nut1 again, and i n  this 
very case, which has bccn twice befire this court-reported i n  
67 S. C'., 78, and i n  79th X. C., 348. I11 this  latter case it 
appears from thc record that the action was upon the new 
~)ron~Lise, and the issue sub~nittecl to the jury rms, "did the 
clefe~~dant, after he went into Imllirnptcy and before he obtained 
his clisclmrge, make all ~~neqriivocal promise to pay the debt he 
owed the plaintif??" to wl~ich tile jury r e spo~~d ,  "yes." 

"This filitliug," say the conrt, (Ovould seem to leave no ques- 
tion in t1isl)ute. \Ye Ilnw said several times that the defend:tnt 
is liable on the new p r o ~ n i ~ e  under such circumstances." I n  
sr~pport  of the position, the court cited the cases of F i d e y  v. 
Kdly,  67 S. C., SS; Hornthd v. XcRne, Ib. ,  21; 1Ienly r. 
Lnnier, '75 S. C., 172 ; and to the same effect is Kidq~at~ ' ick  
v. Pc~tte~shnl1, 13 E x .  Re!),, 7'70) 31. ct TIT. 

Holding, as we do, that the judgment of the plaintiff was 
founded upon t l ~ c  new promisr, it was a new contract, and the 
tlefenclant, Kelly, is entitled to  his hon~estead against it. But 
I I O W  llis riglit of homestead n11t1 the widow's right of dower :ire 
t o  be atljustetl, and ml~at portion of the law1 is to be sold, are 
cl~iestio~~s we arc. not called upou hy the record to decide. The 
dei'entlnnts have not presented thew cju~stioiis by exception to 
the judgment 1)elow. They have s l ~ o i ~ n  they were content with 
the jr~dgrnel~t 11y uot al)pealing. There is no error. This must 
he certified, ctc. 

S o  elSror. Affirmed. 
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R. JJ'. WHARTON, Ad~n'r ,  v. OLIVIA F. TAYLOR. 

Homestead and Personal P r o p t ~  fy Exen~ptiow . 

1. The homestead and personal property exemption are fixed by the constitn- 
tion, and neither the value nor duration thereof can be increased or  
diminished by the legislature; therefore, the act of 18iG-'77, ch. 253, in 
so f w  as i t  undertakes to change the same, is unconstitutional. 

3. The land in dis'pnte in this case may be sold, subiect to the widow's dower, 
to pay the intestate's debt. 

(diur l in  v. ETuyhes, 67 N. C., 293, overruled). 

CONTROVERSY submi t t~d  without action under section 315 of 
the Code, and heard at Fall Term, 1882, of BEAUFORT Supe- 
rior Court, befiwc Gillinnz, .J. 

William D. Taylor, seized of an undivided forirth part of an 
estate in fee iu a tract of land not exceeding $500 in value, died 
o n  the 19th of April, 1881, intestate, leaving a wife (the defen- 
dant) and one child, an infant of the age of three years, w h o  
a lw  died a few days thereafter. The intestate, after May lst, 
1877, contracted a debt of about $380, mhic11 remains unpaid, 
a d  o\ws no other debt. The  plaintiff took out  letters of admin- 
istratiou 011 his estate in Decetn ber, 1881, and applies for an order 
to sell the intestate's interest in said land for the payment of the 
debt. 

H i s  Honor, being of the opinion that the defendant i i  the 
owner of the said (ourth interest in the land, and that the same 
is not chargeable with the debt of the intestate husband, gave 
judgment accordiugly, a d  the plaintiff appealed. 

r\'o counsel for plaintiff. 
,$$r. C. F. Warren, for defendant. 

SMITH, C. J. I n  Niwtin v. Hughes, 67 N. C., 293, RODMAN, 
J., delivering the opinion autl referring to article ten, section two 
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of the constitution, uses this language: "There is nothing in 
that or in any other section of the constitution to forbid the 
legislaturr from exempting a larger homestead. I t  cannot reduce 
what the  constitution provides, but any general assembly had 
the same power which the constitutional convention had to exempt 
s hon~estead, and has now absolute power to enlar.qe the homesfrad 
yiven by the constitution in the n.mtter of vcllue, or duration of estate, 
subject only to the restriction in the constitution of the United 
States, that i t  shall not thereby impair the obligation of con- 
tracts.". This case mas decided at  June  term, 1872, and the 
general assembly, acting upon this intimation of its reserved 
authority, on March 10, 1577, passed the following act: 

" A N  ACT TO SECURE TO OWNERS O F  REAL ESTATE, RESIDING 
I N  TIIIS STATE, A HOMESTEAD I N  FEE SIMPLE. 

The General Assembly of North Ca~olincc do enact: 

SECTION 1. The  homestead of any resident of this state shall 
not be subject to the lien of any judgment or decree of any court, 
or to sale under execution or other process thereon, growing out 
of any debt contracted, or cuuse of action accruing after the first 
day of May, 1877, except such as may be rendered or issued to 
secnre the payment of obligations contracted for the payment of 
said homestead, or for laborers' or mechanics' liens for work done 
and perforn~ecl for the clain~ant of said homestead, or for lawfill 
taxes. 

SECTION 2. This  act shall be in force from and after its rati- 
fication." 

The title of the act and the sweeping exemption, provided in 
the first section, from the class of liabilities mentioned, admit, 
if they do not require, an ioterprctation (and such seenis to have 
been the view of the judge in the court below), which secures a 
perpetual exoneration of the land on which the homestead has 
been placed, to the full extent of the debtor's estate therein, and 
without limit of time-thus transn~itting his estate, however 
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largc, as if no such debts existed, to the perion elltitled thereto 
by lam. I f  thid be the scol,e and operation of the :ict, has the 
general asscmhly authority to pass i t ?  

Ji'ith the natural re1uct;lnce which every judicial tr ibul~al  
m u d  feel to declarc that a cobrdinatc department of the gorern- 
merit has overstcppetl the constitutional limits of it.; power, and 
the more especially when it is acting upon an expressed opinion 
of' this court, tile duty is imperative to r~phold the funda~uentnl 
Ian., when i t  is clearly incotupatiblc nit11 an act of legislation, 
and to hold the latter void. Such is our conviction of the char- 
acter of t11e pre-ent enacttrwnt upon the suggested constrnctiotl 
of itq import a d  purpose. The  exemption of part of the 
i n d v e n t  debtor's property from final process, must hare  heen 
imserted iu the constitutioll ant1 made part of it for some 
purpo*e, and n7e can conceive of none other except to make thehe 
provisions fixed and permanent, and to place them beyond legis- 
lative interference and the influence of a varying popular opinion. 
They are intendetl for the protection of both debtor and creditor, 
determining the value of the estate which the insolvent dt.t)tor 
shall retain, if he posses so much, and su1)jectingall in  excess to the 
claims of the creditor. Thesc ascertained and fixed ternls define 
the exemption in land and p e r s o ~ d t y ,  the value and duration ; 
and an enlargement as well as a diminntiol~, in either, is in effect 
to make a new exemption and diiplnce, p r o  tanto, that contained 
in the constitutio~]. 

How can the legislatnre enlarge the value of the reserved 
hol~lestead beyond one tl~ousanrl dollars, when the constitotion 
declares that that sum shall not be exceeded? H o w  can the 
value of the retained personal estate be increased or lewened 
when it is definitely fixed a t  five hundred dollars? Ry what 
authority can the land exemption be extended beyond the pre- 
scribed iime, which does not equally permit that time to be 
lessened, and the homestead be made to expire sooner? 

It is manifest that the policy of engrafting the provisions of 
the exempting clauses in the coastitutiou was to give then1 sta- 
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bility and  perluauewe, as a system, and to a l l i ~ w  no tnodifications 
except when made by the  ;;acne puwer t,hat framed the  orgaliic 
law, of which it  f o r m  :I part.  T h u s  is secured a reliable basis 
f'or fair  deal ing and the n~a l r ing  of  contracts in the future. N o  
3at isfxtorp reason call be assigned in alloming a legislative 
increclse for  tile debtor's hei~efit, tha t  does not apply with equal 
force to  all act which ahridge;; i t  for tile creditor's benefit. Both 
a r e  al ike within the protection of the lam. I f  tlie exel?~ptiot~ 
he c l ~ a n ~ e t l  in either way, it  is 110 lo l~ger  the  exempt io l~  prescribed 
hy the collstitution. 

I t  is t rue the  coastitlltion describes the homestead as  L ' ~ l o t  
exceeding in value olle t l ~ o r ~ s a n d  dollars," not there ly  as in tc t~d-  
ing  to confer authority on the  legislature to reduce it below t h t  
amount ,  hut as the land and buildings of wllich it stlo~ild con- 
sist would he of very different values, some fa r  exceeding others, 
t h e  exelnption uf the  land t l ~ u s  pl-ntwted from sale, should, in 
no case, be  ahove that  valuatiou. 

It is our  opinion that  in so far  as the  act untlertalies to pro- 
long the  homeste:d beyond the  limit fixed in the  col~stitution, it 
is repugnaut  to  that  i l l s t r ~ i n ~ e l ~ t ,  and void. 

I t  follows, ther~f 'ore ,  that  the laud is sul!ject to  ,sale, hut  it is 
also snhject to the  widow's (lower therein ; a~l t l  no merger of her 
r igh t  of  dower in the  r e n ~ a i ~ d e r  in fee takes place to (1el)rive 
h e r  of it. T h e r e  is error. 

T h e  cogilizance of' this cawe iirlongs t o  the  1)rnlmte court, h ~ t  
as it  wonld of  uecessity have to be t r a n ~ m i t t e d  to  the judge f'or 
his decision of the law involved, we so consider it, ant1 he will 
transmit the  record ill accordnt~ce with our  rnl ing to t h e  p ro l~a te  
j u d g e  for  fu r ther  proceedings iu the cause. L e t  this be certified. 

E r r o r .  Revemed. 
:3 0 



234 I N  THE S U P R E M E  COURT. 

Fox v. BROOKS. 

JOSEPH J. F O X  and wife v. R O B E R T  BROOKS and others. 

Homestead-Obligation contracted for the purchase of Land. 

A party, whose contract for the purchase of land has not been discharged, is 
not entitled to homestead against a judgment obtained on the same ; there- 
fore, where the bargainee contracted with the bargainor to pay a note which 
the latter owed to a third person, in consideration of a land purchase, it 
wus held that the land is subject to the payment of such debt. 

( Whituker v. Elliott, 7 3  N .  C., 186 ; cited and approved). 

EJECTMENT tried at Fall Term,' 1882, of CHATHAM Supe- 
rior Court, before Shipp, J. 

The feme plaintiff claimed the land by virtue of a sheriff's 
sale (and deed to her) under an execution issued upon a judg- 
ment, duly docketed in the superior court of Chatham county, 
rendered on a note as follows : "One day after date we promise 
to pay Frances Dorsett, or order, the sum of fifty dollars for 
value received, as wituess our hands and seals, March 5th, 1856. 
(Signed and sealed by William B. Dorsett, Joseph J. Fox and 
J. T. Brooks)." 

The defendant, as tenant of his co-defendant, Joab T. Brooks, 
clain~ed the laud as the homestead of said Brooks. 

One Gilliland, introduced as a witness by the plaintiff, testi- 
fied that he was the agent in 1869, and for some time before, of 
Dorsett, who was the owner of the note upon which the judg- 
ment was rendered, and the note was given by William B. Dorsett 
and Joseph J. Fox for money borrowed from Frances Dorsett ; 
that in the fall of 1869, the defendant, Brooks, and Dorsett, who 
was the principal in the note, came to witness and he (witness) 
sBowed them the note ; that they, in the presence of each other 
told the witness that said Brooks had 1)ought from said Dorsett 
the land in controversy, and that he (Brooks) was to pay thesaid 
note as part of the purchase motley due by him to Dorsett ; that 
the payment of the note was to be the first of the purchase money 
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paitl on the land, and was to be credited on the purchase ruoney ; 
and thereupon the said Brooks signed the npte, baying that he 
was safe in doing so, a i  the payrnent of the note was to be a 
credit on the purchase money of the land in question. 

The  defendant, Brooks, in his own behalf then testified that 
he did not buy the land from Dorsett until 1870, and that he 
signed the note in question simply as surety for Dofsett, who was 
his father-in-law, and who mas then expecting to leave the 
state, and mas threatened with trouble on account of the note. 

There was other evidence that the land was purchased by 
Brooks in 1870. I t  nas  adn~itteci that no homestead was laid 
off to Brooks prior to the sale of the land by the sheriff. 

The ouly issue submitted to the jury was as follows : 
"Were the plaintiffs at  the time of the commencement of this 

action the owners in fee of the land in question ?" 
The  defendant's counsel asked His  Honor to instruct the jury, 

1st. "That  if they shall fird that MTilliam B. Dorsett owed 
Frances Dorsett the note upon which judgment was obtained in 
1856, and that J. T. Brooks signed the same in 1869, and prom- 
ised to pay out of the money he owed William B. Dorsett for 
the purchase of the land, then the plaintiff cannot recover. 2d. 
Tha t  from the evidellce adduced, the note was not given in 
considzration for the purchase of land by J. T. Brooks from 
IVilliam B. Dorsett." 

I n  response, H i s  Honor charged the jury that if they were of' 
the opinion from all the testimony that the defendant, Brooks, 
signed the uote as surety for Dorsett, or  that he signed it and 
undertook its payment to relieve said Dorsett from threatened 
trouble, then the plaintiff coulcl not recover, the defeudant being 
entitled to the land in question as the homestead exemption of the 
defendant Brooks; but if they shall he of opinion that Brooks 
signed the uote and undertook its payment, in coilsideration of 
the purchase of the land in question, and that he was moved to 
sign it and undertook' its payment as part of the price of the 
land, and that if the signing of the note by Brooks, was on his 
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F o s  v. BROOKS. 
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part a11 obligation contracted for the p~rchase  of the land i n  
question, then the defendant, Brooks, woulcl uot be entitled to 
his hotnestead exen~ption in the land, and the plaintiff would be 
entitled to a verdict. 

The  jury found the i~sues  in favor of the plaintiffs. There 
was jndgn~eut  accordingly, and the defendant, Brooke, appealed. 

C 

dl&. John M. Mooring, for plaintiffs. 
Mr. John Xanning, for defenilan t . 
ASHE, J. Tlre only question presented by the record is, 

whether the defendant is entitled to his homestead in the land iu 
controversy. Article ten, section two of the constitution pro- 
vides that every homestead a d  the dwelling and buildings used 
therewith, not exceeding in value oue thousand dollars, to be 
selected by the owner thereof, c!c. ,  shall be exempt from sale 
under execution, or other final process obtained on any debt. 
But no property shall be exempt from sale for taxes or for the 
payment of obligations contracted for the purchase of' said 
pretnises. 

And this raises the inquiry, whether the note signed by the 
defendant upou which the judgment was reuderetl, under which 
the land was sold, was such an obligation -contracted for the 
purcl~ase of the laud in qnestion-as is contemplated by the con- 
stitution. 

I n  the case of Whitaker v. Elliott, 73 N. C., 186, this court 
said : " I n  the construction of a state constitution, words are 
not to be taken in a narrow and technical sense, but in a general 
and popular sense, so as to give effect t o  the intent of the people 
in adopting it. The word 'obligation,' as here used, therefore 
meaus a debt contracted to be paid or a duty to be performed 
by the purchaser, as the consideration of the purchase of the 
premises." 

The  term '(obligation'' then, is not used in its technical sense, 
but  embraces every contract to pay for the land, whether by 
specialty or parol ; hut the contract, we are of the opinion, must 
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be made with the bargainor a d  the consideration must be the 
pricc of the land prchasecl. 

I n  this case the defcndunt purch:~serl the land from William 
Dorsett, and, as part of the consideration for the purchase, agreed 
to Vay the amount of the note which said Dorsett owed to the 
plaintifl--the payment of which was to he credited on the 
arnoufit which the defendant had contracted to pay Dorsett for 
the land. The obligation to pay the note was co~rtracted with 
Dorsett, the bargainor, as the consideration in part of the pur- 
chase, as much so a i  if he had given his note to Dorsett for the 
price, and he had delivered it over to the plaintiff in pyalent of 
his note. I n  that case, there can he no doubt the land for the 
purchase of which the note was given mould be subject to its 
payment. 

When the clefendant, in consicleration of the pnrchase of the 
land, promised Dorsett that he would pay the amount of'the note 
which the l~laintiff held on him, an action of assumpsit woriId 
have lain in favor of the plaintiff against the defieenddant, the 
statute of frnrds not being relied upou, as in this case; and 
although the defendant signed the note and thereby became lia- 
ble to the plaintiff; that did not absolve him frorn his original 
contract with Dorsett to pay the note. 

Suppose when judgment was obtained upon the note against 
Dorsett, Fox  and the defendant, the execution issuing thereon 
had been satisfied out of the property of Dorsett, can it be ques- 
tioned that Dorsett would have had. the right to recover the 
amount collected from him, from the defendant, for the breach 
of his promise originally made to pay the note? The contract 
between Dorsett and the defendant was, that the latter, in consid- 
eration of the purchase money, should pay the note which 
Domeit owed the l~laintiff, not that he should sign the note. His 
doing that was a voluntary act, and his obligation to Dorsett 
continued until the note was paid. There is no error. 

The  judgment of the superior court of Chathani county is 
affirmed. 

No error. Affirmed. 
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U. E. A L B H G N T  and wife v. G. B. A L B R I G H T  and others. 

Homestend- Judgment-Rzecution. 

1. The  provisions of the law, securing a homestead and personal property 
exemption, are not neeessady void as against "old debts," hut only so, in  
case they should defeat their payment in whole or in part. Even against 
such claims, the debtor has a right to have his allotrnenis made and the 
excess sold and applied in payment thereof. 

2. A judgment on a debt, made since 1868, rendered and docketed before one 
on a debt made anterior to that time, will not be displaced in favor of the 
latter, even to save the homestead, hnt operates as a first lien on the land 
not included in the homestead. 

3. An actual levy of a junior jndgment upon the debtor's personal property, 
though not privileged against the same, entitles the creditor to the fund 
arising from the sale of the excess; but the $500 exemption of personal 
property, whether set apart o r  not, is wholly exempt from the process. 

4. The  debtor, in such case, whose property was both under mortgage and 
judgment liens, has an equity to have the same sold to the best advantage, 
after all parties interested a re  brought before the court and their priori- 
ties deterhined. 

( Chentham v. Jones, 68 N. C., 153; Burton v. Spiers, 87 N. C., 87 ; Wilson v. 
Patton, Ib., 318 ; Ductal v. Rollins, 71 N. C., 218 ; C'urlee v. Thornus, 74  N. 
C., 51 ; Muyer v. Adriun,  77 N. C. ,  83 ; Caster v. Hurdie,  7.5 N. C., 460 ; 
Crews v. Bank ,  77 N. C., 110, cited and approved). 

MOTION for injunction, in an action pending in GUILFORU 
Superior Court, heard at Chambers on the 26th of Deceniher, 
1882, before Gilmer, J. 

Both parties appealed from the ruling of the court below. 

Messrs. Dillard & ,!forehead and Hhsda le  & Deverewx, for 
plaintiffs. 

Messrs. 8cott & Caldwell, for defendants. 

RUFFIN, J. The plaintiff, Daniel E. Albright, complailis 
that by reason of the multiplicity and conflicting character of 
incumbrances upon his estate, and the machinations of the defen- 
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dants, George B. Albright and Kirkman, in pressing certain of 
them to collection, he is in danger of hating his property sacri- 
ficed, and of losing the homestead and personal property exemp- 
tion, which it is the policy of the lalv he should have. T o  avoid 
this, he asks the court in this action to bring all the parties before 
it to ascertain their respective rights and priorities, to sell the 
property to the greatest advantage and free of all cloud, and in 
the meautinle to restrain the said defendants from selling under 
their executions, which they have placed in the hands of the sheriff. 

There seems to he so little controversy between the partie3 as 
to the facts of the case, that it may almost be said they are 
admitted to be as follows: 

There are five judgments against the plaintiff. Two of t l ~ e ~ n  
known as the Edwards and Sharpe judgme~~ts ,  and an~onn-king, 
together, to the sun1 of $1,040.19, were rendered upon contracts 
made prior to 1868, and docketed respectively in December, 
1873, and August, 1874. Three of them, knomu as the William 
Albright, the Kirkman and the George Alloright judgments, and 
amo~nt i r lg  i n  the aggregate to $1,830.59, were foundecl upon 
contract5 made subsequently to 1868, and were all procured and 
docketed after the two first mentioned judgments. 

Besides these debts, the plaintiff owes one of $280 to the defen- 
dant, ddams,  secnred by a mortgage upon certain of h i i  lauds, 
executed and registered i l l  1871; and another of $105, which 
was imposed upon his land as a charge to make equality in the 
division of the lands of his father. He owns the following real 
estate: His  home place, consisting of two hundred and forty- 
seven acres; an undivided third interest in a thirty acre tract, 
upon which there are grist and saw-mills; and a seventy-six acre 
tract, subject to the Adatns mortgage, and the charge for equality. 

I n  October, 1882, the defendants, George B. Albright and 
Kirkman, sued out executions upon their judgments, under 
which they caused the  plaintiff"^ prsonal property exetnption 
of $500 to be set apart to him, and his homestead, including his 
dwelling and a hundred acres of his horn-eplace to be allotted. 
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The excess of his personal property amounting to $64, they 
then caused to be levied on under their executions a rd  to be 
sold, and the proceeds is uow iu the Ila1ld5 of the officer. They 
also caused the cxcess in the lands, over and above the home- 
stead, to he levied on uadcr their same execution, and advertised 
for sale in Novemljer of that year. 

Before the day of sale, one Oghnrn, who, in the meantime, 
had purchased the Edwards and Sharpe judgments, caused exe- 
cutions thereundrr to be placed in the sheriff's hands a d  the 
same lands levied on by the defendants to be advertised for sale. 

The  defendants thereupon begun an a c t i o ~ ~  against h ~ m ,  it~sist- 
ing that 25 hr had two sources of payment (the lands ir~cluded in 
the homestead and those in excess thereof) while they had hut 
one (the esceqs), he h u 1 d  be conf net1 to thc1 former, and not be 
vermittcd to clefeat altogether the qatisfaction of their judgments. 

During the pendency of this action against O g b u ~ n ,  the defen- 
dant, Albright, purchased from him the Etlwards and Sharpe 
judgments, aud having thus acquired the control of them, the 
action against him was allometl to drolx 

Wi th  a vien qtill to secure to himself and Kirkman the adran- 
tage sought i11 that action, the defendant, Slbright,  has since 
caused executions to issue under the Edwards and Sharpe jotlg- 
ments, and to be levied upon the personal property which had 
heen set apart to the plaintiff as his exe~nption, and after laying 
off' to him snch articles as are exempted fro111 sale under Rev. 
Code, c l ~ .  46. $5 7 a ~ l d  8, has advertised the residue for sale. 
T h e  same defe~ltlanta have also renewed t h e i ~  levies under their 
junior judgments upon the lands in excess of the homestead, and 
have advertised then] for sale, intending, aq the plaintiff' alleges, 
untl as is not denied in their affidaviti, hereafter to hare  the 
I~olnectead zold under the older judgments, and thus deprive him 
altogether of his honiestead and exenlptions. 

The  value of the lalids above the homestead i5 the only con- 
troverted fact between the parties: the plaintifl iusists that if 
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fairly I)rought to sale, they are of' value suffieiet~t to pay all, or 
nearly all, the claims against him, whereas the def'endaats insist 
that they are not, at  the best, wort11 more than two tl~ousand 
dollars, which a n ~ o u ~ ~ t  is less tllai~ two-tllircls of the debts. 

TIlc cause being heard at  Cllaml)crs on the 26th day of' Decem- 
ber, 1882, upon a inotiou for an il!junctiol~, hefore His  Honor, 
.Judge Gilnler, he grautcd an order restraining the dcfent1:mts 
from selli~lg tlic personal property levied on  untler t l ~ e  Edwards 
and Sharpe jutlglr~ent, but declined to give :in ortler to restrain 
the sale of the lancls in excess of t,tie homestead untler the junior 
judgments, in favor of the clefenc!ant5, Albright a d  Iiirl<man. 
From this refusill the plui~ltiff cravul a11 appw.1, and f r o n ~  the 
order restraiuing the sale of die perso~~alty the tlef'endants 
appealed. 

The p l a i n t 8  11as a clear eonstitutiolial right to his exemptions 
in both his realty a11d personalty, autl this right he has against 
each and c w r y  ollc of' Iris creditors, witllout regard to the date 
of his tlcn~antl. It is a 11iist:iIi~f to stipl~ose illat the law giviug 
such exemption.; is nece.ssarily 1-oitl, as agai~lst debts existing 
p i o r  to its adoption. It is only so ill case tllere should riot be 
a sufficiency, after allowing tlie esenil)tio~rs, fully to satisfy them, 
whereby they woul(1 be defeated. Otller\rise, they are as opera- 
t i re  autl constitutio~~al :is to  tiien~ as ngail~st any o t l w  tlcmand 
u.11atsoc:ver; tliat is to say, the tlcl~tor ha.; a right to 11:lr.c his 
allotn~c.llts made, sett i~lg apart sl~ccific.:iIly Iris I~onlcstead ant1 his 
exenlptions, ant1 then to .ll:ive the creclitoi., tliough his claim be 
~ I I  old one, to csliaust a11 11ix other pos,+er-&ms of every kind, 
1)efi)re he sllall 1jr1t Iiis 1i:wcls on thetu. C'hec~tham r. Jones, 68 
S. C., 153; J h r t o j ~  v. &ier.s, Si S. C., 87. 

It is true, that if' a ,judgtn~llt iipo11 :I co~itt.act, made since 
18GS, l)e reuderecl autl c1ocl;etetl I)efhre a jwlgn~ent  o11 a contract 
~ ~ i : ~ d e  anterior to that tlatc, the courts will not tlisplace it in favor 
of the latter, even to save the debtor his homestead, but will 
leave it, as mas tlone in I17ilson v. Patton, 87 X., C'., 318, to operate 
as the first lie11 upon the Ian& not included iu the homestead. 

3 1 



So, too, :IS ill this case, t h e  tlefentlants having I)y an actual 
!evy under their jut lgniwts ,  though ,junior ill point of docketing, 
axid tliougli not lwivileged against the plaint i f ' s  right. to hic* 
exeniptiow, acquired the first licn upon the p c r s o ~ ~ a l t y ,  are  enti- 
tled to the  exclusive h e f i t  of the  $65 arising from the sale of" 

the  excess i l l  that  sl)wies of' property. 13ut a5 to five hundred 
tlolliirs wort!] of pcrmnwlty, whether set apart o r  not, the def'en- 
clants are wholly exc~l r idd ,  and (lo not eveu occ:nl)y the positiol~ 
of'creditors. U~sval v. Rollins, 71 Y. C., 2123; C'urlce v. Thomas, 
74 X. C., 51. 

A n d  as to  the realty, the  Edwards  nut1 Sliarpe j ~ a t l ~ m e n t s  a re  
not only privileged debts, Ijut tiley constitute thc first docketed 
l i e w  thereon, u~i t l  a re  o ~ ~ l y  subject to the plaintiff's r ight  to have 
them satisfietl out of his other property of whatever caturt:, so 
as, if possible, to secnrc I i in~  a honlcstend; a d  his r ight  to surh 
exernptio~l is to be deterruined as if t l~ose  two iiel)ts were all he 
owetl. 

Such is the plaintif's phi11 ant1 inviolable right,  and what  
then is his equi ty? I t  is to have his property soitl to the hest 
a d v a n t a p ,  a11c1 so as  to clerivc the  11io~t Inoliey tllerefrom, and 
that this may be done, to  !lave all the  parties before the  court, 
their priorities detern~inetl,  and the  property roltl free of all 
clouds and conflicting i~lcr~nibrarrc~c~s. 

T h e  very dou\,ts e x p r e i ~ e d  by the  dcfentlnnts a,< to the valne 
of t h e  lands give force to  this equity of the plaintiff, and f'nrnish 
a reason why the court should intervene and protect him from 
the consequences of a splc made uncertain all(! lrazardous by the 
course wliicti the  defenda~its  have pursuctl in the matter. 

I n  iVayw v. Adrian, 77 S. C., 83, there was ;I complidat~isn 
growing out of a number of conflicting liens, and it \\.as held to 

be peculiarly within the jurisdiction of a cou1.t of e y i ~ i t y  to have 
all the  l~art ies  brought I~cfore it, ascertain their debts, adjust their 
equities, and  declare t l ~ e i r  respective rights, in order that  the  sale, 
when made, might  pass a clean title to the purchaser. I t  was 

upon this ground alone that  the court asslime jurisdiction in 
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Qcrster r. Hardie,  '75 N. C., 460, arid the very cour9e recorn- 
mended to be talien iu Ct*c~cs v. Bad ,  77 N. C., 110. 

The court, therefore, thinks His Honor erred iu not restrain- 
ing the defcntlants from selling any portion of tlie land, until 
the rigllts of the parties coriltl be adjusted, their sever:il priorities 
ascertained and declared, anti the propeity sold with a clear title, 
so as to cou~niand a fair price; and c~pecially does this cnnrse 
seem appropriate, after the court had assumed jurisdiction as to 
the personalty. 

The  ortlcr refusirig the injnnction as asked for by the plaintiff 
is declared to he erroneow, while that granting the injunction as 
to the personalty is affirmed, and this mill be certified to the 
superior court of Guilford county, to the end that the injnnction, 
as asked for, may be duly granted and continned until the trial 
of the cause. 

Error. Judgnieli t accordingly. 

A .  J .  BRANYON, Assignee v. R .  W. WARDIE,  Sheriff. 

Personal Property Exenxptiow-Trusts and Trustees-Slzerz$ 
Execution. 

Aisignment of personal property to a trustee to iecnre credito~s-the awignor 
reserving a sufficiency to make up his personal property exeruption-the 
allotment to be made, before a final disposition of the trust fund, by flee- 
holders in the tnanner pre3cribed by l a w ;  Held, that the title to the goodi, 
not required to make up the exemption, is in the trustee, and a sheriff has 
no r ight  to levy upon and sell the same. 

CIVIL ACTIOS tried at  Fall Term, 1882, of C~JRIBERIANI)  

Superior Court, before Gilnzer, J. 
O m  W. D. Smith, becoming involved in debt and unable to 

carry on his business, on December 20t17, 1878, conveyed tiis 
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stock of goods and sarrie other article5 to tile plaintiff (in truit to 
sccure antl  pay Ili, creditors) by a deed containing a rcscr\.ation 
iu thebe woods : "Saving and reserving, however, unto the party 
of the f i r ~ t  part, and exempting fro111 tlie operation of tirii deed 
enougl~ of wid property, good" warei, and merc*handize antl evi- 
dences of debt, to make for t 1 1 ~  said party of the firqt part iuch 
perional property exemption ah may be allowed, according to tlic 
constitution and laws of' the state, to he set apart as hereinafter 
directed ." 

The deed in a subwqnent clause directs the :d lo tnw~t  of the 
exempted articles to he made, before a final disposition of the 
trust fund, by three disinterested freeholders in the rnanner pre- 
scribed by law. 

On the day succeediug tlie execution of the deed, the clefell- 
(]ant, sheriff, haring in his hands an  execution issued against the 
assignor, Smith, proceeded to have set apart and valued snch 
articles of personalty as were selecteil I,y him in the requirctl 
amount, and constitnting his exemption. The  largest portion 
of the allotnieut was made u p  of articles outhide of the assign- 
ment, and the resitlne taken fro111 thoic described in it. Thc 
defen(1:rnt thereupon seized other goods mentiouetl in the assign- 
ment, not exceeding the value of the articles appropriated to the 
exemption and not enil)racecl in the deed, and wltl the sanle to 
satisfy the writ. 

This  action is to recover the valne of these goodi, and the only 
question h o u g h t  up  ou the appeal is as to the proper construc- 
tion and operation of the ascigarnent, a ~ l d  whcther the title to 
the goods, thus levied on and soltl, vests in the plaiutiff. 

On the trial of the i~sues, the defendant aslied the court to 
itiitruct the jury that goods of the full value of $500 did not pass 
under the deed to the plaintiff, and that Smith, the debtor, had a 
reserved interest in the stock, equal in value to the articles 
appropriated from other of his property in nlaking the esernp- 
tion, liable to execution. 
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The court declined to put this construction upon the words of 
the asssigurnent, and c*harged that soch goods only were 
inclnded in the excepting clause as claimed by the debtor to 
n ~ a k e  lip his exemption, and the other goods, not so required, 
passed to the plaintiff. 

There was a verdict and judgn~ent for the plaintiff, and the 
defendant appealed. 

Messrs. A? W. Ray, and G. M. Rose, for plaintiff. 
Messm. Zlinsdnle & Devereu:~, for defendant. 

SMITH, C. J. After stating the case. W e  entirely concur in 
His  Honor's interpretation of the instrument, and that its oper- 
ation was to convey to the plaintiff all the goods enumerated, 
mhich were not in fact wed nor required in making up the value 
of the property which the debtor was entitled to retain exempt 
from exectition. 

All the descrii~ed property of the debtor is assigned, subject to 
such deduction as he could claim if he had executed no assign- 
ment and remained the owner. The reservation is only of the 
right to have exempted such as might he needed in making out 
the exemption ; and when articles are withdrawn from those 
assigned, all that remain l~elong to the plaintiff, and the reserva- 
tion is exhausted. I t  is too plain to admit of dispute that no 
interest in the goods is retained by the debtor on mhich an execu- 
tion can be levied. A11 the property rneutioned in the deed- 
that to be allotted :is exempt and that not required for such 
purpo5e-is beyontl the rcach of legal process; and the manifezt 
object is to pa3s to the trustee everything which should not turn 
out to be exempt. I f  the debtor had die11 after his a i~ignment  
and the right of exemption lost, uncloobtedly the trustee would 
have taken all, and the like result must foilom if the exemption 
is of other gootls i n  \\llole or in part, as to ml~at are left. 

The only case we have fount1 that seems to have a bearing 
upon the q~iestion, froni a brief note in  Abbott's U. S. Digest, 
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is contained in a repnrt to  which \vc have not bail neces,  Thui-s- 
toll v. dfitstesorr, 9 Daua (Icy.), 2'38, and is to thi:: cfii'c't : A con- 
veyance of all the  grantor's Ian t l  in n certain clistrivt, r e , w r r i ~ i p  
1,000 acres to he taken a t  the grantor's elcction in a n y  p r t  of 
tlie granted premises; the  grantee may Iloltl the whole until  the 
grantor  ~ n a k e s  his c l l o i c ~  ant1 designation of' the 1,000 acres. 

T h i s  case seems t o  estai)lisli the  proposition that  all the  goods 
i r e  transferred, and the property remains in the  assignee, until 
tile reserved part is separated and allotted to  the debtor as exempt. 
H u t  our  case is not presented i n  this aspect, since the separation 
was effected before the sheriff ~~nder too lc  to malre tlie levy, a n d  
when the sole interest in  what remained was in the  plaint i f .  

There  is no error, and the  judgnleut  must be a R r n ~ e d .  
X o  error. Afirmei-l. 

J .  R.  G R A S T  v. 31. EDFtTARDS and others. 

Petition to Rehear-Jt~ristlictio~z-Excusable A-eglect. 

Upon petition to rehear, this court will not disturb tlie judgment upon tlie 
ground of alleged franrl: an independent action to that end s11onld be 
brought in the superior court. 4 o r  do the facts here constitute :I case of 
excusable neglect. 

( h - ~ n c c ~ ~ d  r. C o d y ,  Phil.  Q., 270; J f c L e n n  v. JIcLecin,  84 N. C., 3%; J I r D m -  
iel v. IVatkms, 76 S.  C., 390 ; Tl'dlicons v. TVdllunls, 70 S. C.. 665; BUI aett 
r. A~T~cf~olson .  SO S. C., 99 ; T V f ~ ~ s s e n h z ~ ~ ~ t  v. Jones,  78 S. C., 361, cited n n ~ l  
approved). 

PETITIOK to rehear filed by the  defendant and heard a t  F e b -  
ruary  Term,  1883, of THE SUPREME COURT. 

i l l r .  R. R Peebles, for  plaintiff. 
ilfessrs. Reade, Busbee S: Busbee, for  defendant. 



1 1 ,  J .  Tlris (::111se wus tlccitletl a t  Fehrnary  term, 1882, 
of  this co111-t ( $ 6  X. C., 51.3), an(-1 is now beihrr 11s [ r p o ~ ~  a petitior~ 
t o  rc.lirar it .  Yo error  is a i i g ~ r d  as to the tlefentla~rt, Edwards,  
I)ut only ar t o  the  clrf'cnclant, Dclontrh. 

,4s to him the case is 21s ibllows: T h e  plaintif? conl~nie~iced this 
action in 1878,  by a summons regularly served uporl both defen- 
clants, ancl rctu~-11:1l)le tu the term in that  year  of the superior 
court o f *  Sor thnmpton  con~ify.  I n  Iris complaint which wab 

filed a t  the ret11r11 t c ~ m ~ ,  he alleged that  he was t h e  owner i n  fee, 
and  entitled t o  thc ~~ossession of a certain specifically described 
tract of' land, of wllicii, Ilon-ever, t,he defendants had possessior~ 
autl I W I Y  U I ~  l a t ~ f i ~ l l y  wi tll ho ld i~ ig  the same. 

A t  the  s t m e  term "tic defe~idant ,  E d ~ v a i d s ,  filed an arlsyer, 
denying the  p l a i ~ l t i f ' s  title to the lantl, :lad s e t t i i ~ g  u p  title i l l  

l i in~self,  ant1 the right to the possession thereof. T h e  defendant, 

Ilel(,atch, filed no a n s w r  at  that ,  o r  any  other time. T h e  cause 
was tried a t  f i l l  tern, 1881, w l i e ~ ~  the j u r y  reridered a special 
verdict, as set out  in the statewent of t h e  case 21s reported in 86 
S. C, Re])., 513, e x w p t  that  its, co~lclnsiou was not i l l  favor of 
the  ri~euclnnt, as is there stated, bu t  of t h e  tlejknrlnnts, in case 
the  court was of opinion with thern. 

U ~ O I I  the verdict, j t rdgo~ent  was rendered for  tlre tlqfendnnts, 
and the plaintiff appealed. I n  this court, tha t  judgment  was 
reversed, and  judglnent entered for the  plaintiff against hoth 
the  defendants, according to the finding of' the  jury.  

I n  his petition for a rehearing, the  defe~idan t ,  Deloatc:h, now 
alleges that  hc Ims never been in possession of a n y  portion of 
t h e  land d f w r i b e d  iu the plaintiff's ( ~ o m p l a i ~ ~ t ;  that  in 1877, 
al)out one year prior to the comtneucen~ent of the action, he pur-  
chased from the  defendant, E d n a r d s ,  a very s n d l  portion of the  
land,  b u t  as the part  so p r c h a s e d  was altogether in woods, he  
took no possession of' it o r  derived any profit from it, nor could 
he in its then condition have derived ally profit f rom i t ;  that soon 
after the  service of the s o n ~ m o n s  upon him, he saw the  plaintiff 
and i~lfornied him that  he shoulcl not on his par t  defeod the 
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xt ion,  ~i13ce the o d y  quc>tion invoI~c11 ~ a , ,  wllether the defen- 
cl:~nt, Ednartl i ,  was cnt~tlctl to a homeztead or not, aud this could 
be tlcternniucd 3 3  ncll without hiu partic.ipation in t ln~  cSontcst as 
\zit11 it, to all of mliiclr thc plaintiff a~srnted;  that acting upon 
thii itlen, he rctaiued no counwl a d  filetl no allsncr, nor did 11e 
t:lke any part i n  the trial or aszent that the jury should return a 
special verdict; t f~a t  though his purchase of part of' the laud 
\v:~\ made only in 1877, he is fixed by the tenns of the judg- 
~ n c n t  with having recei~ cd rents for seven year% anterior to tl,at 
date. 

r 7 1 he errors asqignctl are : 
1. That the jndgluent is erroneous as to the deftndant, 

I)clontch, ill that it wa5 reudcred againqt hir11 nithont the iuter- 
vention of a jury. 

2. That he is cutitled to Inare it set aside upon the ground of 
escusable neglect, and hecause it ~vould hc a fi:tud on the part 
of the plaintiff to avail hirriself of tile judgment after tlle 
i iudersta~~ding entered into hetween the parties, as w t  out in the 
petition of the defendant. 

The court can perceive no ground upon which it ihonld be 
required, or could even feel jr~stifietl to reverse the judgment 
rendered in this cause. 

Not upon the ground of the fraud suggested; for that woulcl 
iuwlve  the neceszity of' trying iisues of fact, which from its 
very co~ l s t i tu t io~~  the court is incompeteat to do. In E i ? m r i d  r. 
Cody, Phil. Eq., 270, it mas expressly declared, and after much 
consideration, that a judgiuen t of t l ~ i i  conrt could be impeached 
fhr fraud only by an independeut action, of which the superior 
court alone had original jurisdictiou, and this was reaffirmed in 
the same case as reported in 64 S. C., 387. 

Conceding the facts of the case to I)e as set out in the defen- 
1- 

dant's petition, it is plain that an error of fact 1s involved in the 
judgment, and that the plaintiff' ha- recovered against him a 
much larger iuun than he was entitled to, hut this was hy reason 
of a failure of' proofs in the cause, and not beca~lse of any error 
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of law, such as could be corrected on an appeal to this court. 
By his failure to answer the complaillt, the plaintiff had it in 
his power to take judgment by default against him at any time, 
but this he was not bound to do before trying the cause as to his 
co-defendant, nor can there be any reason why the same jnry 
should not assess the plaintiff's damages as against both of them. 

Neither can we regard the negiecbt of the defendant to make 
his defence as in any mantler excusable. From his own statement 
of the matter, it nowhere appears that the plaintiff' promised, or 
gave him reason to believe, that tw nould not take judgment 
against him, or t h a t  he even knew of the nature, or (late, of the 
defendant's claims to  the laud in dispute. The  most, and indeed 
all, that he seems to have clone was, to give his assent, which it 
might well have been supposed he would do, to the defendant's 
own proposition that he shor~ld offer no resistauce to the action. 

The defendant \.\as regularly served with process which gave 
him full notice that, i n  c a w  of Iris failure to wake defence, 
j~udgment ~voulil be taken against him, according to the demand 
of' the complaint, in which demand the amount of the damages 
claimed was specified. H e  was, therefore, affected with full 
notice of the juclgment and every other step take11 in the cause. 
McLean v. McLea7z, 84 3. C., 366 ; McDaniel v. Wc~tkins, 76 
N. C., 399. Being thus sued, he owed at  the least that degree 
of diligence which a man of ordinary prudence might be expected 
to give to matters of similar importance, and this he fell far 
short of; not so much because of any misunderstanding lie had 
with the plaintitf, as  fiom mistaken notion5 of economy. 

The  case, thererhre,fjlls distinctly within the principle declared 
i n  Williams v. Rlliarns, 'TO N. C., 665, where it was said that 
the court would not exercise its discretion so far as to set aside 
even an erroneous judgment, in Favor of a party who had him- 
self been guilty of laches. 

So far as regards this court, there was nothing in the record 
which in the sligl~test degree was suggestive of any irregnlarity 
in the judgment of the court below. The jury appear to have 

32 
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been regularly inipauelled to try issues between the plaintiff 
and both the defei~clonts; and this, as to the question of rents 
and profits, was strictly proper; the verdict rendered purported 
to be against them both, in case the  court should lrold the law to 
be against them up011 the facts found; the judgment rendered 
was in favor of then] both, and the notice of the plaintiff'c 
appeal was served upon them both. So that, the judgment here 
was strictly according to tlre course of the court, and cannot 
upon any ground be impeached for a want of regularity. 

The  diwrepancy between the amount of damages clemandetl 
in the complaint and that given by the verdict, is aceou~~tetl for, 
we presume, by the h c t  that the jury asseised the plaintiff's 
damages up  to the time of the trial. This, according to the 
authorities, it was proper for tl~elri to do in a n  action s~lclr a- 
this, for thc recovery of land. Burnett v. Nicholson, 86 N. C., 
99; Whissenhunt v. Jones, 78 N. C., 361. 

The  variance might have been cvretl, and still might be cured 
by an amendment of the complaint. Rev. Code, ch. 33, 5 17. 
Under the circumstances, however, we do not think it would he 
in furtherance of justice to permit it to he thus arnentled, but 
rather require the plaintiff to remit all in excess of the surn 
demanded in his complaint. 

A s  thus modified the judgment heretofore rendered in thii 
cause is affirmed. 

PER CURIAM. Judgment accordingly. 
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I ) .  ;\I. MORRISON and another v. E. L, McLAUCHLIN and other5 

Taration- Tax Title. 

1. Land should he listed for taxation in the name of the individual owneri, 
and not in the name of the "estate" of one deceased. 

2. .A tax-title derived by a p ~ ~ r c l ~ a s e r  nc sheriff's sale of land lirted i n  the 
name of the " eitate" of one deceased, is defective : the law reqnires 
personal service of notice of levy and sale upon. the delinqnent tax-payer. 

( A u e ~ y  v. Rose ,  4 Dev., 349 ; Smnclers v. XcLin, 1 Ired., 552 ; I'ielly v. Craig, 
,i Ired., 120 ; Jordan v. Roqse ,  1 Jones, 119 ; Taylor  v. A l l e n ,  67 S. C., 346 ; 
Hqes v. Hun t ,  85 N. C., 303; Busbee  v. Lewis ,  I b . ,  332 ; Robel-son v. Wool- 
lard, 6 Ired., 90;  B i u d f o ~ d  v.  Emin, 12 Ired., 291 ; State v. Lutz, 65 K. C., 
,503, cited and approved). 

EJECTMEKT tried a t  Sprilrg Term, 1882,  of RICH~IOND s u p e -  
rior Coort,  before S'hipp, J. 

Plaintiffs appealed from t h e  rul ing of the  judge in the court 
helow. 

Jfess~s.  Burwell, Walker R. Tillett, for plaintiffs. 
Jfessm. A-ench & 1Vorment) and T. A. & Frank XcNeill, for 

defendants. 

SMITH, C.  J .  T h e  plaintiffs derive title to the  land in con- 
test, cleqcribed in their complaint, under a sale made for  unpaid 
taxes, and  the  deed executed on October 20th,  1880,  by the 
sheriff of  R i c h n m ~ d  county T h e  defendants a re  t h e  heirs-at- 
law and devisees of one A. D. RlcLauchlin (a former owner, w h o  
died in 1832),  still l iving and the i swe  of others since deceased. 
T h e  taxes for  which the land was ioltl, were d u e  for  the  years 
1874, '73, '76, '77, on the  land, a d  to  a small ~ x t e n t  on sundry 
articlei of  personal estate listed with it, a m o ~ ~ n t i n g  in the  aggre- 
gate  to  $85.84. 

3fatilda McLauchlin,  one of the  children of t h e  deceawd pro- 
prietor, lived on t l ~ e  land from the t ime of hi4 death until  her 
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own, in 1881. The  defendant, 'B. 1,. McLauchlin, also resided 
for ymrs upon the land, having the cwntrol and management of 
the estate of his grandfather, A. D. NcIlauclilin, and, as agent 
f i r  all, paid t h r  previous assessment upon the Innd. The  lam1 
w a i  el!tcrcd upou the tax-lists, by whom listed does not appear, 
in thr following form : 

"The estate of A. D. Alclia~~chlin,  decea\ecl," and as the 
"Goose Pond,)) t h i ~  being the tlesignatio~~ by which the tract 
\I-BS I < I ~ ~ ) w I I  and idenrified. 

O n  the tax-lists and boolcs 1)rodrlcetl i n  evidcncae n7a9 endorsed 
a rneluorandnm in these words: 

STATE ON R I X A T I ~ N  OF 

Z. 17. I i o s ~ ,  Sheriff of 
Richmond county, 

VS. 

THE ESTATE OF A. D. 
MCLAUCHLIN. 

Iievy on land of' estate of A. I). 
M c L a d i l i n ,  lying on Goose P o ~ ~ t l ,  
for defanlt iu payment of taxeb fol. 
the years 1874, '76, "76, '77. 

Z. F. LONG, 
Sheriff of Richmond county. 

I t  is nuneccssary to consider the regularity aritl, sufficiency of' 

the subsequent action of the officer, which resulted i l l  the sale 
and conveyance of the land thus charged, except the (' ten acres 
on the south side," reserved to the plaiatifTs, whose bid covers 
the entire taxes and the expenses incnrred ill the proceedings, 
i ~ i a s ~ ~ ~ u c h  as the nonsuit was suflered n p o ~ ~  an intimation from 
the judge, after the plaintiffs' testimony was all in, that the niode 
of listing the land was fatally defective and that the sheriff's 
sale and deed did not divest the title of the defendants, and the 
jury would be so instructed. 

The sole inquiry before us is, therefore, as to the effect of list- 
i n g  the property, 11ot ic the names of the individoal owners, or 
any of them, or by descriptive words, sndi as "heirs-at-law," or 
"devisees" of a former deceased owner wt~ose name is given, by 
which, perhaps, the present owners could be ascertained and 
identified, of which me express no opinion, since the listing in 

the present case comes up to neither requirement. 
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The question can only he solved by reference to the provisionr 
of' the statute, in rcfererice to the collection of' t:iae?, in fhrce 
when t ! ~ e  proceeding n.as had. 

B u t  little aid c : ~ n  be tlrrivetl from atljutlicaticms elsewl-me, the 
r r p ~ l a t i o n s  in tliffv'e:.e~~t states for  the enforcement of' public levies 
being so unlike, nor  Srorn such as have bee11 runde in our   ow^, 

beg-011'1 the general rule  recogmized that  the p1.ocectli11g being 
spec:iai and  not according to the course of' tlie colnnion law, 
every c s s e ~ ~ t i a l  reqnirement of  the statute n111st be ol)served in 
order to t r a ~ ~ s f e r  tlie estate of the delinquent to the purchaser at, 
the  collector's sale. Acery v. Rode ,  4 Dev., 549 ;  Smotders v. 
JfcLin, 1 Ired.,  572 ; Jordan v. Rouse, 1 Jones, 11 9 ;  Il'nylor v. 
Allen, 67 N. C., 3 4 4 ;  Hccyes v. Iz/,nt, 55 N. C., 303; Busbee v. 
J,~zcis, Ibic7, 332 ; Kelly v. Cmiy, 5 Ired. ,  129. 

I t  hecomes then necessary to csaniine the  provisions of the avt 

of 1879 for the levying antl collecti~ig of taxes (ch. T I ) ,  which 
prescribe thc  rrietl~otl of' giving in property for taxation, antl 
point out the  course to be purs~iecl in ent;)rcing payr~lent  out  of 

the property of delinquents. 
E v e r y  person required to list property as  owner, or having it 

in his possession or ~ i n d e r  his contrnl, on t l ~ e  first day of' J a n e ,  

nlust make  n u t  and, deliver a statement thercof' o n  oath to thf  
township assessors ($ 4) within twenty days thereafter, 4 5 .  

T h e  statement must contain '' the age of 'a  party with refere~we 
to his liability to a poll tax," 4 9. 

Trustees are  required to give in the property held by them fhr 
others, $ 11. 

O r ~ e  chargeable with taxes, who refuses to fill up and swear to  
his return or to answer questions in resl~ect to his property,com- 
~rl i ts  a n~isdemeanor and may he fined o r  itnprisoned on couviction 
for t h e  offencae, $ 15. 

T h e  assessor must make  out  an abstract of the lists given in 
to  him,  and return "such abstract and the  tax-lists" to  the clerk 

of the comn~issioners, "and also of such taxable property as has 
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not been give11 in, with the names of the occopant and supposed 
owner," $ 17. 

The  tax-lists, when revised and settlrd by the county comn~is- 
sioners as to the separate townships, are to be delivered to the 
sheriff, one copy of each being kept in the office of their clerk, 
for collection. This list is to be put in a form furnishrtl by the 
state auditor, and show i n  diff'erent columns "the sums due by 
each tax-payer to the state and to the coonty," 5 25. The clerk 
is required to endorse thereon an ordcr to the sheriff' for collec- 
tion uuder his haud aad seal, the form of which is set out in the 
same section. 

When the taxes become due, and they are due on the 1st Mou- 
day in September, the sheriff is directed, if the delinquent have 
personal property, to seize and sell the same, as he does under 
execution, 4 35, par. 1. 

I f  the "party charged" has no, or insuflicient, personal prop- 
erty, the sheriff is commanded to levy upon the lands of the 
delinquent and "return a list of said levy to the clerk of the 
superior court,, who shall enter the sanie in a book to be kept for 
that purpose." H e  must then "notify the delinquent of such 
Icvy, and of the day and place of' sale, by se~vice of n notice, 
stating tlmepcr,~?iculn,m, on him person all^, with directions how to 
proceed if the delinquent cannot be found, ~ ' 3 5 ,  par. 2. 

There are further provision's for redemption in case a sale is 
made, and time is allowed to enable the delinquent or his agent 
to redeem. If' not recleen~ed in twelve months, the sheriff is 
directed to convey the land to the purchaser, and this deed shall 
pass "all the estate in the quantity of the land for which the said 
purchaser bid, which the delinquent, his agent or attorney had at 
the time of the sale for taxes," 5 39. 

I t  is manifest from these clauses, that the name of the tax- 
payer should be ,associated wit11 the tlescriptiou of the property 
listed, and against him personally the proceedings are directed to 
be h:td to compel payment of the tax, out of his personal estate 



F E B R U A R Y  T E R M ,  1883. 255 

first, and then against his real estate, and this is an indispensable 
condition of their legal validity. 

I n  the present case, we only know the uame of a former owner, 
who died more than twenty-five years before the saie, whether 
with or without a will does not appear, nor whether the land 
passed to others by devise or descent. Who  were the delinquent 
owners is nowhere shown in the proceedings, nor any such refer- 
ences to then1 as " heirs" or "devisees" of the decedent given, 
by which they could be found out, if that indeed would aid the 
purchaser. 

I n  Hoberson v .  U70011al-d, 6 Ired., 907, it is held that ali exe- 
cution c o m m a ~ ~ d i n g  the sheriff to sell the lanrls of "the heirs of 
Joseph Roberson, descended," was inoperative and void, because 
the defendants were not nanletl or ascertained in the proces5, 
though they were in the jutlgn~ent. 

The question, who are the heirs of a deceased intestate, is one 
of law, to be decided by the court; but the identity of the per- 
sons, who by relationship are such, is one of fact. Rradfo7.d v.  
Erwin, 12 Ired., 291. 

The statute declares that the order for collection, to be indorsed 
by the clerk, on the tax-list delivered to the sheriff, ('shall 
have the force and .efTect of a judgment and execution against 
the property of the person charged in such list," § 25, and such 
was declared to be the law in State v. Lutz, 65  N. C., 503. 

There were numerous other irregularities pointed out in the 
argument for the appellee, such as the including the tax 011 the 
personal with that on the real estate, and the sale for the satis- 
faction of both, and the operation of t h ~  statute of limitations 
upon the older taxes, but we pretermit the expression of an  
opinion upon any ruling except that which induced the  ions suit, 
and relates exclusively to the sufficiency of the tax-list, and the 
action under it, to warrant the subseqnent s:tle to the plaintiffk. 
I n  this ruling we find no error, and thc judgment must he 
affirmecl. I t  is so ordered. 

No  error. Affirmed. 
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J .  H. P O \ V E L L  a n d  others  8 .  R. N. IVEY and others. 

1. W h e r e  the  fraudulent rno~,tyagee reconveys the  land to  tlie f r a n d ~ ~ l e n t  nlor,t- 
gapor, before m y  lien attache.; in h v o r  of t l ~ r  creditom of the  former, they 
cannot snb,ject t he  land to t he  payment  of their debt*. 

2 .  A fraudulent vendee is 11nder no legal obligation to reconvey, though nlor- 

ally bound to d o  so ;  brit a cour t  of equitj, will g ive  no aid where  liott~ 
the  vendor and vendee participate in t he  illegal transaction. 

CITIL ACTIOS tried, ripon a referee's report, a t  S o v e m b e r  
Term,  1880, of HALIFAX Superior Court,  before Grares, J. 

'The clefendants appealed f iom t h e  jndglneot rcr~clerecl. 

k1eess.r.s. Lllzdlen R: Moore, fo r  plaintiffb. 
-?Iess.r.s, Burton, Butchelo?. and Day cY: Zollicofcr, for  clefen- 

dallth. 

SMITH, C. J. T h e  ficts of this case a re  few ant3 simple, a, 
f o r ~ r ~ d  by the referee and  accepted and acted on Ijy the court. 

Richard S. Ivey,  t o  whom the  land in dispute b e l o ~ ~ g e d ,  with 
an express illtent to  tlcfrautl his creditori, on January  1, 1867,  
executed a mortgage deed tlrerefbr to  his son, ,Jol;u R. Ivej-, recit- 
itlg hi. indebtetlnes, to the mortgagee hy h o d ,  to wliicl~ t u o  
others of his children u e r e  stiretie-, in tlie sum of' one l~untlretl  
and  fourteen dollars, wit]; intereit  from that date, and declariug 
t h e  purpokc of t h ~  conveyance to be to zecule the za~ile. T l l c ~ e  
rca. uothing theu due  from the ~nor tgagor  to the ruortqagec-uo 
such bond naq in fart given-and the  clced was purely v o l u n t x ~ ~ .  

.John R. Ivey  accep t~ t l  an xgency a t  Rocky Bf ou ut ti)l the Wil- 
mington and Weldon Rnilruad Company, and entered into b o d  
with the  plaintiff- as his suwties  for  thc fiti thfr~l d i ~ c h a r g c  of t h r  
d ~ l t i e s  of said appointment, in the sr1111 of five thouatnd dollars, 
and  for  his derelictioii i n  said agency, and the  mi-application of 
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the monej received in that capacity, he was sued by the company, 
and jr!tlgrnent recovered at spring tern], 1871, of Edgecombe 
superior court, againit him for the sum of $3,173.77, the amount 
due  for hi> defalcation, and interest thereon, from the first day 
of December preceding. Of  this sum he has paid $375, and 
the residue was paid over to the company on February 1 ,  1871, 
just before the institution of this snit, by the sureties. 

On  Janua r j  18, 18'71, John R .  Ivey reconveyed the land to 
hii  father by a deed recititlg the prior mortgage a ~ i d  the pnrpoie 
expre+ed in it, the full payment on January 1, 1868, of the 
secured deht, ant1 bearing date on the 2d day of said month, to 
which the two alleged sureties to the bond are subicribing n-it- 
nesses. 

On January 24, 1871, six day, thereafter, the said John R., 
by another deed, then executed, reciting the suretyship of the 
plaintiffs on his bond ancl his desire to secure them from loss by 
reason of their liability, conveyed to them ('all his right, title 
and interest in the land5 of Richard S. Ivey, conveyed to him by 
mortgage deed of January 1, 1867," with general warranty, as 
an indemnity againdt loss, n i th  power of sale i n  case of his 
defiault in lnaking payment of the sum for which he and his 
said sureties were liable to the company, for the term of two 
years thereafter. 

A short time before reconveying to his father, a t  the latter's 
instance, the  plaintiff^' attorney applied to an attorney of the 
said Richard N. Ivey for information in regard to the interest 
held by his son, John R., in the land, and stated that the latter 
contemplated securing them therewith. The  attorney of said 
Richard R. stated to then1 that John R. had no ihterest in the 
land, that nothing was due to the latter from the former, :ind 
that the mortgage deed of January 1, 1867, was made to defeat 
the collection of a debt (in m11ic.h the mortgagor was a surety 
merely) out of hi i  estate. 

On Ju ly  5, 1871, several judgtner~ts were rendered in behalf 
of differ2nt creditors against Richard N. Ivey before a justice of 

33 
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the peace, which, o n  the 7th of the same month, were docketed 
in the office of th r  supcrior court clerk of Halifax, upon which 
executious issued, and the lands, the Fnlghnm tmct, eitim;~ted t o  

contain forty acres, and the tract whereon the execution debtor 
then resided, suppowcl to co~rtain five hutdretl and twenty-fiw 
acres, were sold and conveyed to the defendant, James T. Gooch. 

T o  the finding of the referee the court added the further fact 
that said R i d ~ a r d  N., when Ire took the deed of reconveyance 
from his son, knew the irltrut of the latter to be to defraud the 
railroad colnpany and prevent a recovery of its debt. 

The  action is prosecutetl by the sureties to h a w  the title 
declared to he vested in them by virtue of the deed of mortgage 
executed by John R.  Ivey o n  January 24, 1871, antl for a decree 
of fcreclosure and salt. of said l a d s ,  in order to their re-imbursc- 
lnent for money paid as his surety by each. 

The referee, in his conclusions of' law, dec1:rrc.s the plaintiffs 
entitled to t l ~ e  relief sought, and so the court ruled, rendering 
judgn~ent f;)r the sale of the lands, unless the bun) ascertained to 

br due the plaintif%, a i ~ d  therein mentioned, be paid on or brfirre 
a date fixeti in tlre said judgment. 

From this judgrrwnt the t lefe~dants al)pr:ll, and upon the hear- 
ing, the appeal was dismissed but re-inbtatecl on the docket, ant1 
the defendant, Richard S., having tnean\vhile died, his heirs, 
whose names are n~entionetl in the affidavit of R. B. Ivey, are 
made parties defendant in his steatl. 

Leaving out of view the controversy as to title between the 
heirs-at-law of the intestate, Richard PI., antl the defendal~t, 
Gooch, the purchaser at the execution sale, we do not concur in 
the opinion of the court that the plaintiff's have acquired any 
equity or  right which will be enforced againzt any of the defen- 
dants. The reconveyance by the fiaudalent mortgagee re5tetl 
upon a moral ob l igdon  to restore the Imperty to the fraudulent 
mortgagor, so that it may be directly subject to his debts, a d  
thus, a decree of nullity be rendered unnecessary to creditors 
pursuing their remedies against his property. I t  is the nndoing 
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of all ~ ~ n l a w f u l  act which ought not to have beeu done, and 
where no intermediate liens have attached, as iu h i s  case none 
had, the reconveyance will be upheld. This has been ruled in 
several cases cited by counsel, and with the suggested modifi- 
cation. 

The case most in point, aud directly sustaining the proposition, 
is that of Clark v. Rucker, 7 B. Mon., 583, decided by the court 
of appeals of Kentucky in 1847. The  plaintiff's intestate made 
an ab3olute bill of sale of certain slaves held by him to his 
mother, the plaintiff, to place them beyond the reach of credit- 
ors, in case of an unsuccessful issue of a speculation in which he 
had embarked, and with a secret understanding t l ~ a t  they were 
to be held in trust for the vendor '~wifqaad infant child. John 
Clark, the vendor, tlird, and the vendee, William, held and used 
the slaves for the b.rnefit of the wife and child, until, finding hirn- 
self involved as a surety upon the oficial bond of the sherifl; hc 
executed a deed conveying the slaves to the persons specified in 
the parol trust, reciting therein the trosts attaching to the transfer 
of title to himself. 

The creditors of the plaintiff undertook to pursne the property 
and subject it to the satisfaction of their claims, which had beeu 
reduced to judgment. The court ruled against the plaintiffs, 
declaring.that if the "fraudulent vendee had retained the title to 
the slaves, they would no doubt have been liable for the payment 
of his debts, because, as between the parties themselves, the con- 
tract being executed, wonltl have been obligatory on them, and 
irrevocable a t  the instance of the veuclor"; and it is added, 
that although the tranhfer to the widow and child could not have 
been compelled, yet the fraudulent vendee "having done that 
which in good conscience he shoultl have done, and the title hav- 
iug bee11 vested in, and the possession delivered to, the widbw 
and child of the fraudulent vendor, bejove the eleditors of the 
fraudulent vendee had acquired any lien on the property, the cir- 
cumstances attending the transaction rnay be relied upon by them 
by way of defence to the claim asserted by the creditors." 
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480, wilere the purch:iser of' land caused title to be niatlc to his 
brother for the purpose of' placing it I~eyond the  reach of his 
creclitors, a d   as afier\vartls conryec l  by the grantee to the 
purchaser. The creditors of the  grantce undertook to follow the 
land 21ud subject it  to  their debts. T h e  court refused to give 
relief, saying, that  he, the  depo.iitary of' the title fur the u~i lawful  
purpose :dlpged, "wns under no legal obligation to 111:1lie such 
conveyance, but he \\-as u ~ l d r r  a high ~ n o r a l  a d  equitable obli- 
gatiou to d o  so. T h e  law is not so u ~ ~ j u s t  that  it  will deny to 
men the  riglit, \vllile i t  is i n  their power to  do  so, to  recoguize 
and fulfill their obligations of honor arid good f i i th .  U l ~ t i l  
the creditors of  Daniel Grave,, ( the  graoreej /Z(LC/ m c p i i z d  l i e m  
upon this lc~nd, they had no l e g d  or  equitable claims i l l  re.5pect 

to  it, higher t h a l ~ ,  o r  superior to, those of' Jacob (haves." 

T h e  sarne rule is again recognized ill the ruling of tlw caow- 
mission of appeals in K e w  Yorl i ,  iu the  briefly rcportcd caae of 
Cramer v.  Blood, 4h ?rT. Y., 684. 

T h e r e  is another aspect in which the  case may he loolied at. 
T h e  plai~itiffk, through their co~~r l se l ,  were made acquainted ~ i t h  
the  fraudulent character and prlrpose of the deed to J o h u  K. 
Ivey ,  before the  instrument u ~ ~ c l e r  which they claim was executed; 
and moreover, they have advanced n o  moiley npon it, hut it  was 
talien as  all indemnity against an existing liability. They are, 
tilercd'ore, theri~selves seeking to elifi~rce a n  agreement, itsrlf 
tainted with fraud, as against the  c~erlitors of 12ictiard S. Ivey.  
And what status d o  they have to ask the aitl o f ' a  court of equity 
ill forerlosing the mmtgage, itself the li110wn off$pring of a pre- 
vious fraudulent n l o r t p g e ?  A s  the  court svould not assist John  
It. in decreeing a sale to  support such n transaction as  between 
himself and his father, neither will it help in enihrcing the rnort- 
gage from the sou to the plaintiff's. It will leave I~oth to take 
and abide by what has heen done, but will not come to the relief' 

of either. 
B u t  it  is said that the  reconveyance is itself a f raud upon the 
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rights of' the creditor company, :ind of the plaintiffs subrogated 
to its rights. The  answer to this is, that the land does not belong 
to the son; so that, he is unable to restore it to the rightful owner 
and render it liable to his creditors. A restoration to the owner 
before liens attach, as the cases cited shorn, is the execution of an 
act of moral duty, which, however, a court of equity will not 
assist in, when both participate in the illegal tramsaction upon a 
well settled rule, cannot be a fiaud upon the creditors of the 
fraudulent alienee, nor can they assail the validity of the'return 
of the property. 

Without inquiring into the relative rights of' the defendants, 
inter sese, we are of opinion that the plaintiffi are not entitled to 
relief, and their actiorl cannot be maintained. I t  must be declared 
there is error, and the action is dismissed. 

Error. Dismissed. 

R. F. L E W I S  v. T. D. McDOWELL and others. 

Vendor and Vendee-Equitable Claim-Statute of Limitations 
and Presumptions-Pleading- Execution &le- Title- Com- 
pensation for, loss at judicial sale. 

1. Where, nnder a contract of purchase, the vendor or his assignee seeks, in 
an action against the vendee or his assignee, to subject the land to the pay- 
ment of the price, i t  was held, that the action is to enforce an equity 
in the vendor-not the payment of a debt or monev demand-and the 
statutory bar does pot apply. Distinction between statute of limitations 
and presumptions. 

2. I n  snch case, the land is charged with a lien for the unpaid purchase money, 
and the vendor's equituble claim cannot be defeated by :t sale under exe- 
cution of the vendee's interest and 11 seven year's possession therennder by 
the purchaser. 

3. The act of 18i9,  ch. 21i, which reqnires the plaintiff, in an action to recover 
a debt for the purchase of land, to allege that the consideration therof is 
the purchase money, does not apply to this case. 
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4. Nor is a survey of the land or allegation of dernaod on defendant to co~n- 
ply with contract, necessary. 

3. One who buys at  execution sale gets the mere legnl title of the defendant 
in the execution, and is not entitled to be re-irnbursed if he snffer lois by 
leason of a defective title. The right to cornpensaton for such losi is 
where the purchaser br~ys at a jndicid sale of property not belonging to 
the debtor, as provided in  Bat. Rev., ch. 44, $ 26. 

(3Iulphy v. NciVeill, 82 S. C., 221, cited and approved J. 

CIVIL ACTION tried at Spring'Tern~, 1882, of BLADEN Supe- 
rior Court, before Sl~ipp, J. 

The  ctefendants appealed. 

Nessrs. Rowland & NcLean, fi,r plaintifX 
No counsel for tlefentlants. 

SMITH, C'. J. David Lcwis, on Deceniber 21st, 185'3, con- 

tracted in writir~g with the defendant, J. W. Lesesne, to sell aucl 
collvey to him the land desrribed in the con~pla i r~t  at t l ~ e  price 
of $20 per acre, it heing then supposed to contain forty acres, 
but upon a survey afterwards ascertained to contain an acre more. 
The  veldee paid $600 of the purchase money, and was let into 
pocsession. 

On Feljruary 16th, 1867, Leseslie being largely indebted, con- 
\eyed his equitable estate, with other lands, to a truhtee, to secure 
and provide for his debts, among wl1ic.11 was one due the def'en- 
dant, T. D. hfcDowel I .  

I n  March, 1869, the trustee, under the authority given him, 
so!d the said equitable estate to one John A. RlcDowell, and the 
latter four n~onths  thrreafler cnl~veyed the same to the said T. 
D, l\fcDonell, who at  once entered iuto possession, and has since 
held and usetl the land as his own, having, a t  the tiwe of' his 
purchase, full knowledge of the estate he was acquiring, ant1 of 
the lien attaching to the land for the unpaid purchase nloney 
due the ventlor, David Lewi?. 

On A L I ~ U S ~  5th, 1860, by virtue of a11 execution issued agaiust 
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David Lewis, the sheriff, to whom it was directed, after advertke- 
ment, sold and conveyed his legal estate in the land to the said ' 

T. D. McDowell for the sum of $120. 
O n  Angust 23d, 1876, David Lewis conveyed all his interest 

and estate in the land, and assigned the residue of the parchase 
money unpaid for a valuable cwxicleration to the plaintiff, his son. 

These are the material facts found bv the court, acting by con- 
sent instead of a jury, and on the plaintiff demancls a sale 
of the land for the satisfaction of the saicl debt. 

There are several objections taken to the relief asked, which 
H i s  Honor, in stating his conc4nsions of law, proceeds to notice 
and remove. M7hile there are no specific assignments of error 
in form, we suppose the appeal was intended to bring up and 
present for examination the several rulings upon the sufficiency 
of these several defences to the action, and they will be accord- 
ingly considered. These defences are as follon~s: 

1. T h e  money demand of the plaintiff is barred by the statute 
of limitations. 

2. The  po,isession of the defendant, McDowell, under the  
sheriff's deed for more than seven years, perfects his title to the 
land a d  discharges his trust. 

3. No deed is averred in the complaint to have been tendered, 
nor was any tendered before the bringing of the suit. 

4. No  survey or allegatiou of such, and no demand made on 
the defendant that he comply with the vendor's contract. 

5. I t  is insisted further, that the sun1 bid and paid for the 
legal title at the sheriff's sale, and which has pr.0 tarito paid a 
debt of the vendor, ought to be deducted from the remaining 
purchafie money. 

I. W e  concur with the court that this is not an action to 
enforce payment of a debt, hut to e n f m x  all equity in the ven- 
dor to subject the land to the payment of part of the price. 
Had the legal title remained in the vendor, as his security, it is 
plain thew would be no statutory bar, and the owner of the equi- 
table coulcl only obtain the legal estate by discharging the debt. 
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The  plaintiff"^ equity is not prqjudiced b?7 the defet~dant's acquir- 
ment of the n a l d  legal title hy a forced sale nndcr I)rocbes<. 
Jfirrplry v. ikIcATeill, 82 Y .  C., 221. 

I t  is true if tlic debt, separately existing, hab heen dibcl~argetl, 
or is not recoverable from l a p e  of time, the relief could not be 
obt:iinrd, since the purpose of the mortgage or retained title is 
only a security fhr it Rut the debt is an equity adl~ering to the 
land, unbroken by successive convrj a ims,  at  least, if the p ~ r t y  
has notice, a d  if subject to a n y  provisiot~s of the statute of liri~i- 
tations, would fall u d e r  that of Revi-ed Code, ch. 65, # 19, 
which raises a presumption of an abandoarnrnt of the right of 
redemption of n~ortgages and other equitable interests. This 
presun~ption does not arise, since, leaving out the time during 
whic11 thc statute was suspended, ten years had not elapsed wlien 
the suit was instituted. 

11. W e  are unable to see the force of tlle objection or its per- 
tinency, resting upon an occupancy of the laud for seven years, 
under the sheriff's deed, before the suit was hegnn. The legal 
title was put in the defendant by that conveyallce, and i t  is not 
rendered more perfect by lapse of time. It is held by him, 
c l~a~ge t l  with a lien for the unpaid purchase nloney, and his pos- 
session cannot be adversary to this equitable claim. Resides, the 
defendant war let in  possesGon nnder his purchase of the equi- 
table estate, in this respect succeeding to that of the original 
vendee, and these relations are not changecl, from a permissive 
to a hostile occupation, by the mere act of taking a deed for the 
legal title. 

111. The provisions of the ac,t of 1879, ch, 217, which requires 
the complaint in an actiou to recover a debt contracted i n  the 
purchaseof land to contain an avern~ent  to this rff'eot, has n o  
application to the present case. The title is already it1 the defeu- 
dant, and the tender of a deed from the plaintiq who had none 
to convey, would be a useless and unmeaning act. 

IV. The want of a previous survey and allegatior~ of clen~and 
cannot br necessary, when the defenclant vigorously resists the 
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recovery or any relief in the premises. This dispenses with the 
:~vernlent if it nere otherwise uecessary. But this is in the 
nature of a bill in equity untler the former system, aud if the 
suit were unnecessary it would only involve a question of costs. 
But it is neeeisary, and tlie plaintiff's claim denied and opposed. 

V. T h e  lait exception is to t e refusal of the court to recog- 4 nize the plair~tif 's  claim to have applied the suru paid to the 
sheriff, in reduction of the purchase money. 

This exception tllust be overruled, for whatever advantage 
may have been expected by the defendant iu acquiring what he 
knew was a mere legal title, and how little benefit has accrued 
to him thereby, he voluntarily chose to give that sum for what 
the sheriff mas 5elling, and got what he bought. I t  does not fall 
within the operation of the act which gives the purchaser, at  a 
judicial sale of property not belonging to the debtor and which is 
lost, a right to seek compensation for such loss from the debtor. 
Bat. Rev., ch. 44, § 26. The defendant obtains what he  bought 
and pays the amount of his bid therefor. H e  has consequently 
no claim for re-iiuborsement on his debtor out of the fund now 
sought to be recovered, or other of his property. 

W e  must, therefore, declare there is no error in  the record, 
and affirm the several rulings of the court. Judgment would 
be entered here, but as further proceedings in the came become 
necessary, which can be n~ore  conveuiently conducted in the 
superior court, we remand the cause. 

K o  error. Affirmed. 
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IS,IAC: C'. WELLBORN v .  J .  B. SIMONTON. 

Reference- Vendor asd I bulr-e-Rents. 

1. 21 referee's estirnate of the vnlne of board and lodging will not be disturbed. 
where there is no agreement a to the price. 

2. -1 vendee of lnnd let into possession, or n niortg:lgor who remains in pos- 
session, is entitled to rents in lien of interest. 

(Pect~scill v .  Muyers,  64 X. C., .549, cited and approved). 

E,IEcT%II;:?~'T tried at  Spring Term, 1852, of I~ILKZ.:S fhperior 
Court, before Avwy, J. 

From the ruling and jriclgrnrnt of' the court below, the tlefen- 
tlant appealed. 

Mr. R. Z. Linnq, for plaintif. 
iVr. L. L. IfWiexyoon, for defendant. 

SMITH, C. J. The plaint$ on the 14th day.of October, 1876, 
entered into a ~vritten contract with the t l e f i d a i ~ t  to sell to hi121 
"one-half interest (lirnited to him am1 his heirs, being the same 
title as limited to me) in the Ia~ltl" clescribetl in the c.omplaint, 
and to convey the same on his payi~lg to onc A. W. Finlcy f i ~ u r  
hundred dollars, and interest thereon at eight per cent. f k m  the 
1st day of J a n u a y  precctli~~g, to be applied to a note of $600, 
bearing a similar rate of iuterest, executed by the plaintiflto the 
said Finley in the year 1875, and secured, or attempted to he 
secured, by a mortgage of the same land. 

The  defendant, in his answer to the plaintiff's complaint, and 
as a defence to the ado11 to recover the premises, sets up this 
execntory agreement, alleging his paynlent in lnoney n i d  other- 
wise of large sums-tile inability of the plaintiff to convey a 
good title, or ally greater estate than for the lift, of' one R'I. M. 
Ogleshy-his o w l  readiness to comply with his engagement- 
and asks for a rescission of the contract, the repayment of the 



FEBRUARY TERltl, 1853. '267 

sums  atlvanccd, with interest, ant], if necesrary, a sale of the 
preii~ises, for  their satifhctiou. 

T h e  plaintiff, in  his replication, avers tliat he has title, and 
call con\.ey at] est:rte iri fee to  tlie moiety of tlie land sold, h u t  
expresses his willingness to reccind the coiltract, :ind to tlmt eucl 
asks a reference, in order tliat an account may be taken. 

A17 order  waq accordingly entered, by consent, of reference 
" to  J. T. F i l ~ l e y ,  to take and state an account" b e t w e n  them. 

A t  spr ing  term, 1882, tlie ref'eree 111ac1o his report, s u b r ~ ~ i t t i n g  
all account with tlie eviilence taliell I~earing upon it, from which 
i t  appears there is due  fkoni the defel~tlant to the plaintiff' tlie 
sun] of twel re  dollars and seveuty eight cents. T h e  deferidant 
files several excel)tioils to the report, wliicli, iu a condensed f i ~ r m ,  
a re  as f o l l o \ ~ s :  

1. T o  the  allowance of eight illsteat1 of tell dollars per month 
in  the charge for hoard, ant1 tu-o d o l h r s  and a h:Jf additiollal 
for lodging and fuel. 

2. T o  t h e  chargiug the defendant with ful l  rents for the  
premises dur ing  his occupancy under  the  contract of purchase, 
while he was ready and p r e p m i l  to pay the sanle. 

These two emt)ody the suhstance of the five excepticms filed, 
which were orerrnleil  hy tlie court. 

I. Tlie  referee and presiding judge  coneor in their estimate of 
t h e  value of the  board furnished by the  defendant, and we see 
(lo sufficient reason for  disturbing the a l l o ~ r a l ~ c e .  I t  may be 
very low, but is in advance of the price fixed hy the  parties for  
t h e  year 1876,  mllicll was five tlollars per mouth. T h e  referee, 
with opportunities superior to those possessed by a reviewing 
court,  t o  ascertain what is a reasonable conlpensatior~ in the  
absence of a specific agreement ~s to  the  price, states that  his 
allowance is the result of weighing and  reconciling the  testimony 
delivered before h i m ;  and a n  exanlinatiori of tliat evidence does 
not authorize us to increase the  sum fixed upon. 

11. T h e  second exception [nust he sustained, so far  as the  
defendant  is charged with half rent  of the  premises dur ing  t h e  
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pcriod of his occupation as vendee. The  use of the one-half 
was his own under the contracat, ant1 the interest on the unpaid 
pnrchase money belonged to the plaintiff in lieu of it. There 
was no cont~act ,  express or implied, that the vendee in possession 
should pay rent to the vendor, and its rescission cannot change 
the relations t ~ t w e e a  the parties as they then sub.-;istecl, so as to 
render t l ~ e  vendee liable for the value of the use and occupation. 

"M7hen a mortgagor remains in possession, or a vendee is let 
i7lto possessio~," remarks PEAKSON, C. J., (( he is entitled to the 
rents and pt.oJSts in lieu of interest. A ~nortgagee or vendor who 
takes possession is entitled to receive rents and profits, but will 
be required, i n  taking an account o f t h e  mortgage money, or the 
purchase rnoney, to account for rents and profits, or for use and 
occupation." P e c l r d l  1 7 .  Mayers, 64 N. C., 549. The  account 
must be reformed upon this basis. 

The appellant i ~ ~ s i s t s  he lras a right to a decree for specific 
yerforn~ance, inasmnch as the plaintiff says he can make a good 
title, and the clefer~dant asked for a rescission, on the ground 
t,hat he was not able to wake such a collveyancc. 

This point should have been made and a reference asked, when 
the pleadings wew all in, for an inquiry as to the plaiutiff~s title, 
or the snbmissiou of an issue to the jary. Neither was asked, and 
on the contrary, as an accepted and agreed rescission, a consent 
reference was ordered, to ascertain the accounts between the par- 
ties upon that basis. I t  is too late now fiw the defendant to 
raise that question, and he rnwt abide the consequences of his 
own concnrrence in abrogating the contract. 

There is error in the ruling by which the defendant is charged 
with rents upon his own moiety of the land, and the account 
must be corrected accordingly. I n  other respects the rulings are 
affirmed. 

Error. Juclgment accordingly. 



J. J. TITOIMPSON v. DAVID JUSTICE. 

iWo~tpye-Rstoppel- Contmct of fiwhase-Equity- O$icer.- 
Proof of Siynntz~re. 

1. Vendee, nnder a contract of purchase and bond for title, was let into pos- 
session of land and assigned his interest to B, who subsequently rnort- 
gaged the same to the plaintiff'; the plaintiff foreclosed and brought suit 
against the mortgagor for the possession, when the original vendor came 
in as a party defendant, claiming title; JIeld, (1) That  the mortgagor is 
estopped to deny the title of the plaintiff mortgagee. (2) The plaintiff 
has an equitable right to a conveyance of the legal title upon payment of 
the balance dne to the vendor. 

2. I t  is competent to prove the handwriting and signature of a register of 
deeds to a certificate of registration, as primci facie evidence of his official 
character. 

3. One acting in an official capacity is presumed to have been duly appointed 
to the oftice. 

EJECTMENT t r i d  at Spring Term, 1883, of DURHAM Supe- 
rior Court, before Gibner., J. 

This action was originally brought only against the defendant, 
Amanda Bumpass, who was in possession of the land i n  coutro- 
versy, but a t  fall term, 1882, the defendant, Justice, was allowed, 
upon his affidavit, to come in and defend the same. 

The plaintiff; in support of his title, offered in er 7~ 'd ence two 
mortgages on the land, executed to him by Henry Bumpass, now 
deceased, and his wifk, the said Amanda. These deeds had been 
registered in the county of Orange, before the division of that 
county and the estaldishment of Durham county, and upon the 
court's allowing the signature of the register of deeds for Orange 
county to the  certificate of registration to be proved, the defen- 
dant excepted. 

The plaintiff f ~ ~ r t h e r  offered tebtimony to the effect that the 
land was sold by him under the power given in the mortgage 
deeds, and that  Joseph Batchclor bid i t  off and then conveyed 
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to him; and contended that under this state of fact,, the tlefen- 
dant, Amanda, was estupl)cd to deny his title. 

The defendant, An~anda,  contended thst  the deeds n ere fraud- 
ulent-their execution by her having been ol~tainctl by thc fal5e 
and frantlulent representations of the plaintiR, who took the 
deeds fbr the benefit of her iaicl husband. 

The defendant, Justice, cet up the defence that he was the legal 
owner of the land; that in 1875, having the legal title, hc con- 
tracted to sell thc land to one Kimbdl ,  to whom tie gave a 1)o11d 
f'or title; a d  that there is still tlae him fifteen clollars of the 
purchase moucy. Kimball sold his interest to said Henry Bum- 
p's. 

Plaintiff offered to pay the halance of the purchase money due 
by Kimball (hut defendal~t refused to receive it), and he aLers 
that he iy still willing a d  ready to pay the same. 

The court submitted the fo110wing issues to the jury:  
I. Were the mortgages under which the plaintiff ciaims fraud- 

ulent? Ans.-No. 
2. Were they executed to plaintiff by Bunlpass and wife to 

hold for the benefit of Cumpass? Am.--KO. 
3.  What amount of purchase money is still doe to Justice, 

under his contract with Kimball ? Am.-$15, with interest. 
H i s  Honor thereupon rendered the fhlloair~g jatlgmer~t : That 

plaintiff is entitled to recover po5session of the land from 
Au~ancla Burnpass, and that n writ iss11e therefor, and i t  appear- 
ing that the defendaut, Justice, has not been paid all the pnr- 
chase money for which he soh1 the land to Kimball, but that 
$15, with interest, is still clue; it is therefore ordered that unless 
said sun1 is picl  by plaintiff within sixty days, I. R. Strayhorn, 
aa conlmissioner of this court, shall sell the land, after dne adver- 
tisement-one-half rash, and the balance at  six months, with 
interest from da j  of sale-pay said debt to .Jurtice, and the costs 
of action, iucluditlg allowance to the commissioner, ant1 the snr- 
plus, if any, to the plaintiff: From this judgment the defendant, 
Justice, appealed. 



F E B R U A R Y  T E R M ,  1683. 271 

X,,. J. 1C7. Graham, for  plaintiff. 
Nr. !I? W. Fuller, for defendaut. 

ASHE, J. W e  find no error  in  the  record. T h e  defeaclant, 
Amancla, is estopped, by  the  deeds of mortgage which she ese-  
cuted jointly with her husband, to deny the  title of the plain- 
tiff; and he had the  r ight  to  recover the  possession f i o ~ n  her. 

Justice, w h o  was permitted to come in ant1 malie himself a 
par ty defendant, claims that  he is t h e  legal owncr of the l a n d ;  
tha t  he  sold it  to Kilnbal l ,  and gave llilr~ a 1)oncl for  tit le when 
t h e  purchase money should be paid, and  Kilnbal l  sold his interest 
t o  Enmpass,  and Bumpass and  wife t,ransferretl tlleir interest by 
mortgage to the  plaintiff, and  he prays tha t  he may be declared 
sole owner of the land. 

T h e  defendant, Justice, under  either the  present or former 
system of procedure, rnight have recovered possession of the land 
in a n  action brought for that  purpose; and,  under the former sys- 
tem, t h e  defence against such a n  action was purely equitable, 
and  Thompsou would have been drive11 into a court of equity 
to  assert his defence, when, after the  determination of t l ~ e  action 
of 'ejectment, the writ of' possession wo~t ld  liave been stayed until  
his equitable defence could b e  passed on. B u t  under the  present 
system, where the  distinctions of actions of law and suits in 
equity a r e  abolished, if sued for' t h e  possession of  the land, he 
nlight set up  his equitable defence to  the  action-that' Justice 
was Goutid by his contract to  i~ialie him a title when the  Ilur- 
chase inoney was paid, a d  that  he was ready to make the  pay- 
ment. , 

T h e  plaintiff has a clear legal r ight  against Bumpass, and au 
equitable right against Justice. I f  the latter had not made him- 
self a par ty defendant, the  plaintiff \voul(l have had the  unques- 
tionable r ight  to recover the land from Amanda  Bumpass, and 
Just ice would have either to have brought a n  action for specific 
perforlnatice and  have the  land sold for the  payment of the  bal- 
ance d u e  him, o r  resort to an action to recover the  possession, 
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whell the plaintiff, Thompson, would have llatl the right to sct 
u p  his equitable defence. But by making himself' a party, it i i  
competent for the court to c o l d e r  and adjust all tlic right5 of 
the parties, both legal and equitable, which are properly prcientecl 
by the pleadings, and render snch judgmeut as will determine 
the controversy between them, and thereby prc vent a ~uult i-  
plicity of action which it i, the policy of the present sy5tern to 
avoid. 

As to the exception taken to the ruling of the judge in regard 
to the adruissinn of proof of the llandwriting of thc regiiter of 
deeds for Orange county, it cannot be sustained. There i b  no 
other law in this state prescribed for the authentication of the 
certificates of registers in the 5tate. It i, competent to prove 
their handwriting and their s ig~~a tu res  to  certificate5 of regiitra- 
tion, as prima facie evidence of their official character. The Cact 
that a person has acted in an official capacity is presumptive 
evidence of his due appointment to the ofice, becauze it cantlot 
be supposed that any man ~voulil venture to intrude hi~iiself' into 
a public situatiou which he wai not authorized to fill. Taylor 
on Evidence, 5 139. 

No error. Affirmed. 

G. W. McCRACKEN v. J. M. McCRACKEN 

Pnrol contract of Purchase, damayes not ~ecove~able for breach 
of-Respective rights of Parties. 

1. An action for damages for the non-performance of a parol contract for the 
purchase of land cannot be sustained. 

2. A vendee under such a contract, who makes improvement upon the land, 
cannot maintain an action for their value against the vendor, provided 
the latter makes no use of them, and is willing that they may be removed. 
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All that the court can do, in such case, is to see that the ventlor shall 
derive no ~ ~ n c o n s ~ i o n a h l e  advantage froin liis nlanner of de:ding with the 
vendee. 

(Chief-Jnctice SXITII di55enting.) 
(Chtrmbers r. IlIassry, i Ired. Eq., 286; Uunn v .  Noow,  3 Ired. Eq., 3fj4 ; Srrin 

v. Dulin, (5 Jone,' Eq., 1% ; Cwter v. Pcfge, 4 Ired., 424; R d p s  v. PZLP 
cell, 1 Dev. cC: &t., 492; Albeu v .  G~.(fitz, 2 Dev. & k t .  Eq., 9, cited and 

CIVIL ACTIOS t r i d  at Fal l  Term, 1882, of' H a ~ ~ m o n  Supc- 
rior Conrt, before N ~ e p l ~ e ~ d ,  J. 

The court here consitlered only one of the many exceptioni 
 tali^^^ for the (lcfcntlant, and the facts necessary to present it are 
as follows: 

I n  his con~l~la in t  as originally drawn alld first atnencled, the 
plaintiff alleges that iu 1872 tile defeuclant mas the owner of a 
tract of l a td  sitnote i n  Haynood county and on Cmbtree creek, 
whereon there was :i valuable mill-site a i d  c o n ~ ~ n i e n t  water- 
power, nhich he was anxious to hare  improved; that with this 
view he made certain prapositioas to the plaintiff, mhivh, after 
consiclcration, were accepted by hirn, and thereupol~ the two con- 
clrded a par01 agreement to the effect that the plaintiff should 
erect a mill upou the prcmises and dig a race, and in coniiclera- 
tion of hi5 50 doing the defendant should couvey to hirn the said 
mill-seat, the race privilege, and a snfficicnt lot of ground for a 
log-way about tile saw-mill; that in pursuance of said agreement 
the plaintift' proceeded to erect, and did erect both grist and saw- 
mills a t  the place, ant1 dug  the race a i  agreed on, and continued 
to use and o c c ~ ~ p y  the same from that time up to 1879, when he 
had written notice given him by the defendant, req uiriug h im to 
remove his miIls and quit  the place; that in his coudi~ct in the 
matter the defendaat had been actuated by a purpose to over- 
reach and defraud the plaintiff, and had caused him to sustain a 
loss of fully one thousand dollars. 

The p a y e r  of the colnplaint is, that the defendant may be 
required to convey the property and its appurtenances to the 
plaintiff, according to the terms of the agreement; or if not, that 

35 



rhc Ijl~Lii.itiif I Y ~ Y I V ~ T  or' !1i:11 tile son1 of (;lie t h o ~ i s a ~ ~ ( i  elollnrs filr 
tlic: I o - . ~ c ?  ~ i ~ : ~ : i ~ i i ( : ( l ~  

hi. :\nr\:.cr !lie i?i~ii~il:iiint tfe~lics th:rt t h e w  war c.vc~. ally 
:lgreeurci~t 01. r.:int;:ic+ b c t \ ~ c . c ~  tire 1,arties in relation to tl!c ]all(], 
i~l i t  tlic~t <:I> tile co~.iti,;iry i11e pI:iintiiT c:~tcre(l IIIIOII it i l l  hi.? o iv i~  
\vroilg :riic? hililt tl:c iilille all(] dlig the race witl~oiit  authority, 
:rnd wit!~ont an\- hart of understaliiling with the cleii'~itl:~nt that  
Ilc Jros to li:~ve tile tit le; tha t  after having cnjoycd tire use of 
t h e  pxmisc?  for sc.vcrnl ?cars w i t l ~ o n t  paying iw oi%ring to 1,:~y 
rent f o i  the  .s:!i.ile, tile 11liii11tifF pruposed to huy it  of the tlefiu- 
t iant  x i c l  ot'fiiretl fifty c l o l l : r ~ ~  theref'ur, nhic~ll the latter dcclincd 
to acmpt i ~ e c n r ~ x  Irc col~sicleretl i t  f a r  I~clow its real valrle, and 
tha t  this :)iYer it; tlie only pro1:osition that  ever passed Iietn.een 
tile 1)artic.s looking to 3 .sale by the  one m t l  a p a ~ d ~ a , s c  by the 
other of the  pi'operty; that  finding that  the digging of the r:!i8e 
and tilc f l o ~  of water. through i t  was protluctivi: of great dam-  
a g e t o  his : ~ t l j i ) i ~ ~ i ~ r ~  Ialicls, 11r:tler e ~ ~ I : i \ ~ \ ' ~ t i o n ,  the: def'entlalit gave 
thc Iilaintif '  notiiae in 1879 to remove liis mills a11d tnacliiiiery 
from his preiiiisrs, a i d  tllis he was still n - i l l i ~ ~ g  he t.llonlrl do, 
all<! 3 , i l i ~  tlie c20urc to r e q ~ ~ i r e  him to do. I-It: also :tlIeges that  
he 11as i w n  c . ~ l i l i ~ n ~ a ~ e d  by the race and by the a5r a l ~ d  occupa- 
tion of I I ~ H  land? to the  a m o u l ~ t  of one t11ons:rild doll;rrs, for 
~ v l i i c i ~  he aslcs judgment  ag:li:~st the plai~~tif?. 

At the tri:d, the  p la in t iF  offered ecirlel~ce to establish the p r o 1  
:~grecmelit  I d w e e n  the clcfentl:mt and himself; as set out i n  11;s 
c o m p l a i ~ ~ t ,  a i ~ t l  that  in porsuancr: tileroof he had e~t twetl- tywn 
the  land, built the mill, a n d  tlug the  >ace n.ith the deSc~rtlnnt'.~ 
l ;~~o~vleclge and consent. H e  also oFe~betl the evideuce with a 

view tu allow t h i t  the  tlef'ent1:~nt Iiad given the plaintiff a liceirse 
to  enter aucl occupy the prenri,ses, a~ l t l  that  the effect of such 
liceilse was to  iridace hirn to  expend liis money in [ )u i ld i r~g  the 
mill and cuttiirg the race. 

Tllis evidence \vas ohjected to by tlir tlcf'eiitlant but  a t l ~ l ~ i t t e d  
t ~ y  the court, not (as i:j statetl in the case) for the p u r p o ~  of 

a contract hy p r o 1  for tli'e conre jance  of land or any  
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allege that its terms differed from those set out in the compl:iint, 
then the conrt could grant neither relief, because the stnt~lte for- 
bids its going into proof to establish for any p r p c  wllatsoever, 
a c~n t rac t  variant from the one admitted in thc auimer; and if' 
upon that the plaintiff cor~ld get no relief, he could not get i t  
a t  all. 

These cases seem to have been well consideid, and much pains 
taken in them to make linomn their reasons and to show wherein 
they differed from other decibionb (and it is not to be denied that 
t h e  are  other^) which ieemed to be opposed to them. I t  would, 
therefore, require a most convincing argument to i l~ducc me, 
speaking for myself alone, to depart from principles so maturely 
considered and so clearly enunciated, and especially as they wem 
to be in strict keeping wit11 thc miie policy of the statute of 
frauds, in that, they close the door upon temptations to commit 
perjuries, a d  the assertion of feigned titles to property. I t  is 
not necessary, honever, that we should now go to the full length 
of thoie decisions, rts we conceive a n~uch less s t r i n g ~ n t  rale, and 
one sanctioned lop all the authorities, is sufficient to preclude this . 
plaintiff from the recovery he is 5eeking to make. 

In illbra v. Gri$in, 2 Dev. & Bat. Eq., 9, which is so ofien 
referred to as the leading case on the subject, the right of :I pur- 
chaser under a p a r d  contract to have cor~~pensatior~ for inprove- 
~nents,  made u~lcler an honest expectation that the land would be 
his, mas put expressly upon the ground that it would be against 
conscience to allon the olviler uncler such circumsta~lces to acquire 
and enjoy the fruits of another's labor, or the expenditure of 
another's money, and thus enrich hirmelf to the injury of that 
other. But  neither in that case nor in any other in which its 
principles have been adopted-and there are inany such-is there 
even a suggestion to be found, that a11 action can be sustained in 
any form, or in any court, whether at law or in equity, for dam- 
ages for the non-performance of such a contract; and that is 
simply what this action is, nothing more nor less. T o  permit i t  
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t o  he done, norllrl be for  t h e  court-, to  act in the  very teeth of 
t h e  statutr,  i n  defiance of the declared will of the  legislature. 

\Therein miiltl consist the  difference between a direct enforce- 
ment  of  the contract, in iuch a case, and the  court's saying to 
t h e  owner, we cannot compel yon to part with your property, but 
should you undertake tn exercise ownership over it, we wi I1 mulct 
vou with dainages? T h e  most t h r y  can do, and all they have  
ever  undertalten to  do, is to  sap to him that  if he repudiates the  
contract he must be content ~ i t h  the  taking back what mae hi- 
own, and  a t  it, own intrinsic value, unenhanced a t  the  cost o r  
by  the  labor of another. 

B u t  what  sort of connection is there between that  p ~ i n c i p l e  
and  thiq caqe, in  which the  defendant is not only content n i t h  
being restored to what  n a s  his o n n ,  hn t  invites the plaintiff to  
take what  i5 his (buildings, machinery and all), aud craves the  
aid of the court iu compelling him to d o  so. 

I f  we  conqider the contract between the parties as a license 
given to thc plaintitf'to enter apon the land, and erect and enjog. 
t h e  improvements, we cannot perceive that  it in the ledst serves 
to  help his case. I f  purely a license, i t  excused, it  is true, his 
en t ry  upon the land a h i c l ~  mould otherwise have heen a trespas-; 
but  i t  was still revocable, and its contintlance entirely dependent 
upon t h e  \fill of  the owner. I f  intended to pass a more perma- 
nen t  and continuing r ight  in t h e  land, whereby t h e  authority o r  
e5tate of tile owner could be in  the  least impaired, i t  was then 
i ~ o t  only neressarp to  be evidenced 11y writing, hu t  could only be 
made effectual by deed. I n  Hil l iard on Vendors, 124, it ia iaitl 
tlmt a license which gran ts  an estate, h o n ~ v e r  short,  require5 :L 
deed;  a n d  in 3 K e n t ,  352, the  doctrine is thus  stated: " A  claim 
for  a n  easement mns t  be founded upon a g ran t  o r  upon a pre- 
sumption which eupposei one, for  it is a permanent interest i n  
another's land, with a r igh t  to enter and enjoy the  same"; a n d  
to the same effect a re  t h e  decisions in  this court in  B & ? p . s  v. 
Purcell, 1 Dev.  & Bat., 492, a n d  Carter v. Page ,  4 Ired.,  421. 



construed illto all aliprov:i!. 
Ti le  l)roi>o>itio:i ruu:ic%te!l i;, t ha t  i!; a h i l l  for the sl)cc.ific 

I)?'.f~l"mail(!(: of :\I1 tllt\vl.ittC:l ~i)!?Ti '~lct  for tile s;t!c Of 1:111(1, 
reuistctl i:ntlcr tlie act o f  181'3 (T1::t. I?cv., cli. 50j lo;, not 

u,&yy!rnc~nt, 'liv iiiiplY~rcii~eilts i,lli iIjI<:ii it 1 ) ~ -  tile vci~d!!i? i l l  gOot1 

f i i t l t ,  ant1 liefwc ~lotictc of'tlie vcnclor's intcution to rcl)~ic!i:itc i t ;  

to  establi,sh the  a g r e e ~ n e i ~ t .  Tj~ii,.;, !I? 1,ti'tisiilg to  ac:!ci~o\riedgr. 
the  contract trr varying its l)roviiions, ihc  t icfwtfai~t  is e i~a l~ le t l  
to escape t l ~ e  obligatioi: of nccor~!~ling for  t lw increttse ill v a l ~ ~ e  



of t he p ~ ~ ~ p ~ i ' t y ,  proc!~~ce~l  the labor a n d  e s p e n d i t u ~  e of the 
vendee, whiclr his o\\ n rondnct 11as invitcd, slid to retain the 
r e s ~ ~ l t ~  free fronl resl)c~nsibiIity to  any one. T h e  injustice and 
wrong, thus  in  t h e  power of the I endor to perpetrate upon the 
confideni~c reposed i l l  his f ide l i t~  to an engagetnent, resting for 
sr lpl~ort  on hi; integritv antl good faith alone, would secm to be 
a sufficient refutation of a docwine f'ollo~vcd by sac11 possible 
consequences; besitleq whic*h it inr itpi the  clrfendant, iinder tlie 
s t rong  incentive of interest, to iriakc t h e  denial when con~pelled 
to  anqwer t h e  allegntion, arid comixit t h e  f raud  and  perjury 
w h i c l ~  i t  was one of tlre chief' ol)jects of the eliactnlerit to  sup- 
press. 

I n  iny own opinion, and 11po11 a11 exa~ni l~a t in r i  of the  authori- 
ties in  our  own state, this ir riot a correct st:ltemcnt of' t h e  rule 
which prevailed i n  the separate court, of equity uiicler the  former 
syitenl, nor o u g l ~ t  to  be upl~eltl  and actctl on i n  :x single tribunal 
irlveztetl with the functions a n d  poner. heretofore exercised in a 
divided j~~r i sd ic t io l i .  

T h e  ronr t i  in England  and man! of the  states hold, that  wlle~l  
a p;1ro1 contract has heen in part performed in iome suijstantial par- 
ticular and  accepted by the ~ e i i d ~ e ,  as ili c,tw of bettermenti pu t  
upon laud, so that  f ~ d l  reclres coultl not be had, after repudiatiol~, 
by a suit a t  lam, it  take> the  caie out of the statutc, antl perforn~- 
a w e  will be enforced; ant1 this rule is adopted becau-c, in  tlie 
language of Chief-Justicc STOILY, "nt1ier~vi.e one party would 
he enabled to practice a fiautl ulmn the other." Story Eq. J u r . ,  
9 759. W e  disown the doctrine of ])art perfolx~xnce,  a n d  cou- 
cede t h e  ahsolnte nullity of the  c i ) n t r ~ o t  :it the  election of tlw 
party to  I)e charged for  all  pnr11o-es, ant1 r r fu ie  to  recognize i t  
as h a \  ing a n y  force nuless piit ill writiiig; I ~ u t  n hilc not dccree- 
ing  execution, me, for the same rea-on, will not allow a dcf'en- 
tlant under  such c i r c u n i i t a ~ ~ c e i  tn appropriate to  his on11 u-e tile 
f rui ts  of another', labor and esp~ncl i ture ,  intliiced by his Iioltl- 
ing  out  t h e  expectation to the pcrqou making thein, t h t  he n7a\ 
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to have tile property in~prored o n  payment witbout accounts- 
bilitj- therefor. 

I t  m a j  be said that it \vns the vendee's on 11 folly to rely 011 

2111 oral promise n l ~ i c h  lie knew could not be enforced, and per- 
haps it wa* folly i n  him to dcl)entl upon the personal integrity 
of the vendor, but it mould I)c a gross and inexcrrsable fraud to 
permit the latter to take advantage of nli~placccl confidence, and 
recure to l~in~qelf  the fruits of anot1:er's outlay in ilioney and 
work, wi t l io~~ t  ~ualiitig any cornpenbation. 

The  cases relied on i11 the opinion (lo seem to refuse all relief; 
11 here the defendant tlcnics, and the p1aintiR would have to 
r ~ s o r t  to par01 l)roOf of, the contract; and they can only he recon- 
c*iled with nun~erows ot lms loolting i n  cuntrary d i r cc t io~~  by 
iiitcrpreting the words of the conrt, as having reference to the 
obliyntioi~ of the co?ltmct, and intentled to charge thc (lefentlant 
np11 it as such. I11 this sense thc r n l i n p  are consistent 
:rnd free from diEculty. But  none of' thctn coutrovert the 
1)lnintifF's right to recover, in 2% court of law, tvl~atever money 
may have been paid i n  furtherxnce of the contract on his o\vu 
part, and to do this Iic ib required to show the circ~llnstances 
under which tile nloneys werc paid, anlong them tile t~iost mate- 
rial being the parol contract aiitl the defendant's repudiation of 
it, as constituting his cause of action. But  this, as well as tltc 
clain: for improvernei~ts, tnuat tiow be entertained in the same 
court, atid as incidental to ant1 part of a suit for specific per- 
f'orrrxuice, wlicn the latter redress is inacl1ni4ble. The evidence 
is not of3erd to shon a contract, p s e i s i n g  any legal force, as 
this n o d d  he in direct, disregard of tlic itatate, for tlle plaintifl"~ 
equity springs out of the 11ul1ity of the pnrol promise, T\  hich the 
d~~i'endant may set aside or abide Ly, and, if he does set it aside, 
r ~ c ~ u i r r s  11im to restore wllat Ile received under it mllilc h r  recog- 
uizecl its binding fi~rce. 

I scc n o  reason for cxclr~ding the claim for improven~ents. 
I find it diffcnlt to ~i i ide r s t a~~d  llow the mere aclinowlccig- 

I ~ C I I ~  of a n  unwritteu and void contract, ill oppohitio~i to the 
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statr~te, can fix upon thc ilef'enclnlit :I liability \vhicli full ~)roof  
after denial cannot, or h o ~  any e&ct can be ascribetl to it, wlletl 
tile statute is set u i ) ;  for the acknowledgment is only of a roitl 
contract, and call irnpart n o  legal efficacy to it. I t  is not the 
less in  v:~lid 1)ecause of sricll admission. 

I u  this connrction, a brief' reference to ihrnacr adjudications 
on the subject bccornes cecessary. 

I n  Ellis v. E'lbis it was first held that the vendor shodti  per- 
form his par01 co~~tl 'act. 1 Dev. Eq., 160. Upon the rehearing 
the decree mas reversed "so far as it ordered the execution of' the 
cuntract." Ibid,  341. I t  was again before the court I.rporl a 
tnotion for fnrther directions, and it was decided that inasmuch 
as full ~wlress was not attaiuahle by an action at law, the plain- 
tifF7s '' plain eqrlity" is to  liave a snit o n  a h o d ,  transf'erreci ill 
part pay~ilent, instituted by defendant, stayed, a restoration of' 
the money less the value of the mesne profits recovered by defen- 
dant, and a n  elltry oi'satisfictio~l of his jutlgnlcut at law against 
the plaintif?. A decree to this efect was entered. Ibid, 398. 
I n  this case the answer set up the defence under the :ict.of' 1819. 

I n  Btr1;er- v. Cciraon, 1 Dev. $ Bat. Eq., 311, the defentlunt, 
having a life estate i n  the land with remainder in fee to her two 
Jangliters, one of' 1vho11i and her h~~s l~xnc l  were the plaintiffs, to 
intlnce t i~eni to settle near her, said to l l i~u,  the lai1c1 was in a 
great measlire uncleared, a d  that upon a division between thc 
renlaindernien, and the plaintiffs moving upon the share assigned 
to them and settling there, she would relcase to the jei ize plain- 
tiff'her life estate therein. This was done, and the land greatly 
ilnprixed during the plaintiff's scveral years residence thereon, 
when, ~ ~ p o n  disayreeruent, the defendant sued t o  recover possessiort 
of the premises. The defendant plcacled the act of 1819, aroitl- 
iug parol contrwcts for the sale of land. 

Delivering the opinion, the learned Chief-Justice ,says: "So 
far as the bill seeks this relief (specific performance) it nlust be 
disn~issetl. The  alleged agreewent is by parol, and the clefen- 
darlt iusists U I I  the act of 1819, which declares all such parol 

3 6 
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:~grcemcnts w i t 1  in 1:1w and in equity. Rut  the bill asks for 
relief of a tliff~rent kiutl. It prays that the tletknclant may be 
cwjoioed froni turning the plaintiF, Joh :~ ,  out of possession, 
unless qhe will 111:llie 11im a reasonable allowance for the valuable 
improvements he bas put 1.11)on t l ~ e  land. This claim is uot 
foundcd nl)on the supposcd exis te~~ce of any contmet of which it 
seeks executiol-r, 01. for t l ~ e  breach of which it asks cornperlsatiot~ 
or c1anl:lges. I t  is an nppeal to the court to p ~ w e n t  fraud.'' 111 

concluding the opiniol~ he aclils: "To enable us to ascertail~ 
what is just between the purties, Ict the clerk and master. of Pit t  
inquire a d  relbort the adclitioncrl vnlzre eolfe~e7.).etl ou tlzc t l e jh -  
d a d s  Lye estate in  this lnntl by rn0tLn.s of the p lc t in t f s  b h o r  ciml 
expenditwts thereon" (the italics are our OTVII), ant1 also the rea- 
ionable value of' the w e  of the 1:ind iince the 1st day of Jan-  
uary, 1831, whe~l poisession was required to be surrentlerecl. 

I n  this ruling GASTON, J., coucrlrs, but DAXIEL, J., djsseuts, 
upon the ground that full compensation call be obtained in an 
action a t  law. 

I n  Albea v. G T L ~ ~ ,  2 Dev. & Bat. Eq., 9, the  defendant's 
ancestor contracted by par01 to convey the land to the plaintiff 
for goods which were partly tleliwred, and put the defendant, 
after a s~~r l - ey ,  in possession. The plaintiff erected a house on 
the pren~ises, in raising whit+ the vendor gave him assist:~nce. 
The action was against the def(wclants, the heirs-at-law, for a - 
specific perfor:nance, and the defence was that the agreetnel-rt was 
not in writ'ng. GASTON, J., admitting the statutory obstruction 1, in the way of an enfol*cement of the obligation, says: "But  we 
are nevertheless of opinion that the plaiutiff has equity which 
entitles him to relief, and that par01 evidence is arhissible f o ~  the 
purposeof showing thnt equity. The plaintiff's labor and money 
have been expended in improviog property, which the awestor 
of the defendants encouraged him to expect should Leconle his 
oml,  and by the act of God, or by the caprice of'the defendants, 
this expectation has been frustratecl. The consequence is a loss 
to him and a gain to them. It i s  against conscience thnt they 
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should be ewrichcd by gains thus acquired to his it?jury. If  they 
repudiate the contract, which they lrnve a rigirt to do, they must 
not take the iri~proved property froni tlie plaintiff', w)thout corn- 
pensation for the ndclitionnl value which these impr.oziemer~fs have 
confewed upo7~ the propwty." A reference xas  accordingly 
ordered to ascertain the atlditionul value imparted by the iniprore- 
ments, and for an account. 

I n  Smith v. Smith, 1 Ired. Ey ., 83, a written merr~orantlun~ of 
the agreement was alleged but not proved, and a demand for 
compensation was refused, because not warranted by the case i n  
the pleadings, DANIEL, J., remarking: "If '  the plaintiff can 
make any case at  law, either for damages cw for con~peasation, 
this decree will uot stand iu llis way." 

I n  Dunn v. Moore, 3 Ired. Eq., 364, it is decided that when 
the contract is deuied and the statute insisted on, there car] be no 
relief; but that if the defendant had admitted the contract, and 
that he liad put tlie plaintiff ill  possession, he \\auld be eutitled 
to relief, " not that this  court could in a case of this kind give 
the plaintiff anything by the way of damages fur the violutron 
ofa contract, but because the defendant, after making the contract 
and putting the plaintiff into possession, ought [lot to be allowed 
to put him out without returning tlre uioney he had received and 
compensating him for his irnl)roven~ents." 

I t  will be observetl that the equity arises out of a contract 
which has induced the outlay and expentlitore, and its enforce- 
ment is made to depend upon the defenilant's admission of the 
fact, and will be denied, if to be proved in any other way-thus 
placing the remedy entirely in the lrancls of the defendant to 
allow or to refuw, and yet the statute is as effectual a barrier 
where the contract is adnlitted and the statute relied on, as when 
the contract is denied. 

I n  Chambers r. dlassey, 7 Ired. Eq., 286, a parol contract of 
sale a t  the price stated, the letting the plaintitf into possession, 
ant1 tire receiving in part payment a mare valued a t  $50, was 
admitted in the auswer as charged i n  the bill, but the other terms 
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of the agreeroent set out were denied, :rnd the statute was relie(1 
on. The specific perforrn:lnce mas refi~sed a l ~ d  would have been 
the alternative relief; if there had been full redress in a court of 

law; but as a part of the consideration paid mas a clairrl against 
one John N. McGee, which the defendant had converted into n 
bond of McGee payable to himself, RUFFIS, C. J . ,  declared tha t  
a court of equity would take cognizance of the cause, and that 
the  plaintiff"^ equity was to have the bond, and be rein~bursed 
the value of the mare received by the defendant towards the pur- 
chase ~no t~ey ,  "and also the value of the permanent improvements 
made by him on the premises, before filing the bill, or hefore he 
was informed, a t  ally time prior to the filing of the bill, that the 
defeutlant would not convey the premises to him under the con- 
tract." 

The case of l'lzomas v. Kyles, 1 Jones' Eq., 302, was to set 
up a deed of gift for land, which the tlonor Irad got iuto his 
possession a d  destroyed, and, i t  wonltl seem fiom an in~perfect 
~tatenient,  for a conveyance of a sinall piece of land besitlee. 
BATTLE, J., in relation to this tract of five acres, says the con- 
tract for its purchase "wns newr reduced to writing and  is not 
admittad ill the answer. I t  cannot, therefore, be specificwll y 
enforced, even though partly executed, but the plaintif is entitled 
to a n  account for the substantial improvements put  upon the land 
by her father!' 

I n  Love v. Neilson, Ibid, 339, the defence nnder the act of 
1819, that the contract wa.i not in writing, was set u p  in a plea 
in bar, and while denying a decree of conveyance of the land, 
the court say, BATTLE, J., delivering the opinion: "But  upon 
the authority of Baker v. Carson, 1 Dev. & Bat. Eq., 381, and 
illbea v. G ~ r j i n ,  2 Dev. & Bat. Eq., 9, n e  think that the plain- 
tiff' is entitled in this court to be paid for the improvements 
which, untler his contract with the defendant, he, by his work 
and labor, put upon the defeuclant's land. As to obtain this, 
he is entitled to an answer from the defendant, and, as the answer 



C : L I I D O ~  be fileil in this court, the  cause must he renioved to thc 
c:ourt l ~ e l o a  fhr  t l ~ a t  purpose." 

I n  ,Uz~~-tloct; v. Anc/t.~~.son, 4 Joncs' E q . ,  77, the  plaintiff mas 

left to pursue his remedy a t  laiv for  tho money paid, and  i l l  

C a p p  v. Hoit,  5 Jones' Ey., 153, the jurisdiction was eutert:tine(l 
h c a u s e  the  tleftntlaut in his answer offered " to account with the 
plaintiff fairly." 

I n  IIiil ton r. E 'o~t ,  5 Jones' Eq., 251, PEARSOY, C. J . ,  uses 
this  langnage, tile statute of frauds he i r~g  relied o n :  " A s  tht. 
contract was not reduced to w r i t i ~ ~ g ,  the  plaintiff is not entitled 
to s1)ecific l)erfi)rrnancc, bat  as the repairs and iulprorerneuts 
were made with the  I;no\rledge ancl concurrence of the defen- 
dant ,  iie cantlot in conscience take the  benefit and refuse to  mali(> 
a proper allowance for the  expenditure, unless t h e  plaintiff tins 
violatetl and refused to abide by and per forn~  some essential pa1.t 
of  the  c o l l t ~ ~ t , "  &c. 

T h e  case most s t rong against the grant ing of a n y  relief, unless 
the  contract is adrnittctl hy the defendant, is that  of Suin v. 
Ddin, G Jones' Eq . ,  195,  and it wust be conceded to be irrecon- 
cilahle with some of the previous acljutlications, two of which 
a re  sunlmarily put  out of the way in the olsiilion of RATTLE, J., 
who says:  " W e r e  t h e  contract, wllic11 he  ( the  plaintiff) states, 
zdtuitted by the  clefe~ttlant, bu t  repudiated hecause of its being 
hy parol,  his claim for  co~npensa t io~l  on account of the value 
which i;e adtled to the latid by his improvements .ivould he clear, 
has long since heeu settled by tile leading case of Albecl, v. 
Gr~$in, 2 Dev.  & Rat.  Ey., 9. B u t  the  anF\ver tlenics the  con- 
tract as  set o~ in the bill, and alleges one which he avers Ile 
was willing to have executed, had he not been t)revented from 
doimg so by the misconduct of the plaintiff himself. Under  
these circ~umstmces, the  case of' Dunn v. Xoove, 3 Ired.  Ey.,  
364,  is a direct authori ty  against the claim of the plaintiff to 

. any  relief a t  all." " I f  t h e  coutract be denied," he continues, 
" the  court cannot g ran t  any  relief, because it cannot go into proof 
of  a contract variaut from t h a t  which is stated in  the answer." 
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So Fdr as relief is sought under the contract, as one possessing 
:lily binding force, the c.o~~clusion announced is incontrovertible, 
but I am nnahle to see upon what ground is shut out an inquiry 
into the circumstances, of which the contrardt may be one of the 
htroogeit, under n hich the plaintiff was ilduccd to enter upon 
lantl and lay out his money, labor and time in its improvement, 
and which render i t  inequitable, if not a fraud, in the vc ndor to 
r a p  the fruit? of the outlay nmle hp the plaintiff. C'kcncy r. 
Crone, 2 Der .  Eq., 363. 

This acljudic:rtiol~ may grow out of a former ruling, to the 
effect that when the defendant ill his answer admits a parol con- 
tract, such as was alleged i n  the bill, a party cannot avail him- 
self of the statute, and that he was bound to answer, not only 
whether there nas  any such agrecn~ent as charged by the plain- 
t i f  i l l  writing, but whether there was such by parol, and iti 
terms. Story Eq. Jur., $5 756, 758, and numerous cases cited. 
But  it is now well settled that if the defendant should, by his 
answer, admit the parol coutract and in& 011 the benefit of the 
statute, he \$ill be fully entitled to it notrrithstanding such 
admission; but if he tloeq uot claim the protection of the statnte, 
the contract will be enforced. Story Eq. PI., 5 763. Such is 
the rule recoguizecl in this state. Will. Eq. Plead., 327. 

As then the admission in the answer of a parol agreement, 
\I hen the protection of the statute is invoked, gives no vitality 
whatever to it, and it remains void as if it did not exist, so far 
as any obligation is imposed upon the defendant, it is dificnlt 
for me to distinguish in priuriple the cases where the contract is 
denied and where it is admitted, as furl1i3hiag a just claim to 
remuneration for in)provements made hy the vendee. 

But I thinlr the fair conclusion to be drawn is, that i n  both 
cases, where the contract upon an aclmisbion or upon undoubted 
evidence fully appears, and by this ineaus a party has bee11 
iliduced to enter upon and improve real estate upon a reasonable. 
expectation of becoming its owner when paid for, the vendor, 
while he n ~ a y  repudiate his contract, must not appropriate the 
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fixits  of the expenditure of another without c o ~ ~ ~ p e n s a t i o ~ ~  to 
hi111 J and this, becnnse a fraud monld be thus perpetrated. 

The evidence is competent, not to create an  obligation, hut to 
nt~cover and espose a f r a ~ ~ r l ,  which wonld be remediless unless 
i t  was allowcd. Soch, I think, is the general current, of the 
rulings in this state. 

Of  course, any retlress afforded under a divided general sys- 
tem may now be had in the same tribunal and i n  a single action. 

Reluctant to disagree with my Associ:ttes of the court upon 
the proposition which 11:~s been discussed, ancl which was not 
necessnry in deciding the cause, its practical and wide-reachil~g 
cor~sequei~ces have induced me to examine the authorities in  our 
own state, and the investigation brings me to the result I have 
~~entionecl .  Ye t  I approve the action of the court in its dispo- 
sition of the cause. 

PER CURIAJI. Reversed. 

H. R. MTELBORN v. F. W. SECHRIST and others 

I n  an action for specific perfmnance of a contract for the purchase of land, 
it  is no defence i n  the vendor to say that lie has disabled himself to comply 
with the same: the vendee is entitled to judgment that the vendor make 
reasonable efforts to reacquire the title and convey to him. 

(Gleeit v. R. R. Co., i7 N. C., 95 ; Loce v. Canap, 6 Ired. Eq., 209 ; Swepson v. 
Johmoiz, 84 li. C., 449; Bryson v. Peak, 8 Ired. Eq., 310, cited ancl approved). 

CIVIL ACTIOX tried a t  Spring Term, 1882, of GUILFORU 
Superior Court, before Graces, J. 

The defendant, F. W. St'christ, owni~ig  a tract of land con- 
taiuing about @-enty-one acres, at a sale under execution against 
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hi, fhtller, the defendaut, licauben F. Sechrist, mntle in Sep- 
tember, 1879,  and conveyed to  him by the  sheriff of Guiiford 
in the  month of August  of the  year fhl lo~ving,  ellteretl i n t o  a 
written agreement in thece \rortls: 

" HIGH POIKT, K. C., A L I ~ L T ~ ~  9t1-1, 1SXC. 
Received of H. K. Welborn two d o l l a ~ s ,  to  bind a trade 

between said Wclborn and 3'. IT. Sechrist. I b i d  111yself to 
make  said \.tTelborn a clccd to a lot of land 200 feet f ront  and 
200 feet back, lying on J a ~ u e s t o n n  \treet, adjoining J. E. Rieh- 
ardson on the l ~ e s t  and fi-onting on Jarnestown street. I bind 
myself to  tnalrc a deed to said lot when said Welborn pay, me 
ninety-eight dollars more. 

(Signed) F. FV. SECHRIST. 
X7itncss, J. S. Campbell." 

When  the  survey and tnarliing off the lot n-~entiorietl in the 
co~i t rac t  were about to be niatle, or1 the  nest day, in order to the 
esecntion of the  deed thwethr ,  t h e  vendor btated that  his  tio other, 
( the tlefentlalit, Kancy,) objected to his selling, because the  lot 
w a ~  part of the  garden, and  h e  wanted the lines so run as  to 
have less front  on the  street, a d  with greater depth, so that  the 
area should be the same, and the  plaintiff as+enting thcwto, the 
survey made gave a front  of 1 6 9  feet and a depth of 236 feet. 
Vihile the deed conf'orming to the  survey : i d  chanue of 1)o~ln- 
clary was being prepared, and it1 the  ab-encc of' the plaintiff; who 
lracl gone to get the residue of the p u ~ , c l ~ o > e  money, tlie ventlor 
laid down the  amount  h e  had received and declared h i i  purpose 
not to  4g1i  the clretl. O n  the return, and learnillg 
what  had occurred, be took the  deed, pre-c-ntcd it  fhr executioll, 
a11c1 tendered the s u ~ n  ($98) yet  due. T h e  vendor refused, 
renlarking that  his mother was n ~ ~ r \ ~ i l l i i ~ g  to bell the  lot, uuleqs 
the entire tract, of' IT-hich it  \Fas part,  could also he cold. 

T h e  defendantq concur in s tat ing iu thcir  :ln,rvers that  the 
vendor bicl oE the  land as  agent for  hi< ~ i ~ o t h e r ,  and paid the 



purchace rlioney with funtlz furnished by her out of her separate 
d a t e ,  and that  t l ~ r o ~ i g l i  inadverte:lce the tit le was made to him 
i:l-tead of to her, and  that  this fhct mas Lnown to the  plaintiff' 
:it the  t i n ~ c  of making thc contract, a n d  that  the  vendor llatl 
conveyed the  land to her as in equity IIP n:ls bound to do. 

T h i s  is t h e  subslance of' the  defeilce to t l ~ e  action of the  plain- 
tiff for  a specifice enforcement of the contract alid a conveyance 
of t h e  land to him.  

U p o n  t h e  trial, the plaint i f ,  examined on his own behalf, t ~ +  
tified tha t  w11en lie purchnsctl the lot, he  had no linomledge, nor 
l ~ a d  ever, of  a n y  calaim of the  said Nancy to t h e  land,  o r  that  
s h e  11ad an?; separate estate, until a few J a y s  after, \I hen he learned 
of the  m a k i n g  of  the  deed to her. 

T h e  plaintiff also produced in evitle~lce a mortgage deed for 
the  wholc tract r i d e  by tile vendor to  one Bryant ,  to secure 
money borronecl of  him, which had been aatiqfied, and  a deed 
f'rom t b e  same to olie I?'. H. X i l l e r  fur a lot talten from the 
tract. 

T h e  deed tendered described the lot by its changed bonntlaries, 
[)lit the  complaint demands performance of t h e  written contract 
as the lot is therein described. 

U p o n  an int i~nat ion from thc tour t  that  taking all  that  had 
been ~ I I ~ W L I  by tlie plaintiff to be true, he c o ~ i l d  not nlaintain his 
action, he  submit ted to a nonsrlit a n d  appealetl. 

Jfessrs. Xcoit R. Calrlwell, for  1)iaintiff. 
Messrs. J. AT.  8taples and  Hinstlcde & Devereux, for defendants. 

SMITH, C. J., after s ta t ing the  facts. W e  a re  a t  a loss to 
uudwstand upon what ground His H o n o r  ruled that  no  relief 
could be obtained, and  we infer frorn the  course of  a rgumeat  on 
the  appeal tha t  it  was in consequence of  the variation by parol 
of  t h e  f o r n ~  and  bounclaries of  the  lot, as  defined in  the  written 
contract. I n  this view we d o  not concur. I f  t h e  vendor, waiv- 
i l ~ g  the statute of frauds, had consented to abide by the  modified 

37 
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contract and carry it into execution, the plaintiE \jould be com- 
pellcd to accept such perfi)rmance, becauie the 5tatute is only 
a~rlilable to the party to be charged, and the plaintiff callnot 
make the objection. This is held in Gwen v. N. C. H. R. Co., 
77 N. C., 95. 

As, however, the vendor and his associate defendants repudiate 
the entire contract and deny the  plaintiff"^ right to any conveyance 
by either boundary, the attempted verbal modification bcconies 
inoperative as against the vendor, and the plaintiff' is remitted 
to his right to claim under the written agreetuent and according 
to its terms. 

I f  in truth the defendant, Nancy, did supply the funds to pay 
for the land, and her son acted in the purchase as her agent antl 
on her behalf, she would have an eqnity equal if not paramount 
to that of the plaintiff, and having acquired the legal title corlltl 
retain the estate, upon the principle that where the co~tflicting 
equities are equal the possesiion of tlielegal title shall control. 

I t  does not appear, lion-ever, that any proof was offered of the 
alleged prior equity in the mother; aad if it did so appear, it 
must he disregarded, since the ruling is yredicaatetl upon the 
assnmed truth of the facts shown by the appellant, and so muit 
be our revision of the correctness of the ruling. There is evi- 
dence tending to show that the defendant, Nancy, had entrusted 
the disposition of the property, if she had any equitable claim 
thereto, to her son; antl knew, without making known any dis- 
sent, of the negotiatbns between the parties that resulted in the 
making of the contract; or i t  is at least inferahle from the facts 
that her alleged agent had made two other caonveyances, the one, 
of the wl~ole land as a security for borrowed money, the other, 
absolute as to a part of it; that her objections were a t  first to the 
form of the lot, as interfering with the garden, and then because 
a portion and not the whole tract had been sold; that the hus- 
band, the former omlier, when applied to by the plaintiff to buy, 
referred him to the son, and that the plaintiff visited the house 
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a d  expense to eeable him t o  obey the decree, it will be the con- 
sequence of his om11 act, and lie mill not be :dlon-ed to offer snch 
a n  excuse for not doing justice." 

( ' I t  is a defence that the vendor is nnable to convey the title, 
f'or want of it in I~imself, after reasonable efforts to obtain it." 
8wepson v. Johnson, 83 N. C., 439; F r y  on Spec. Perf., § 658 ; 
P o n ~ .  Cont., § 203. 

The  rule prevails when the vendor, after making his contract, 
sells to a bona Jide purchaser without notice. Szuepson v. Johnson, 
szqm;  Dellton v. Stewart, 1 Cox, 258. 

I f  the conveyance after contract were n~ade  to one cogni~ant  
of its existence and provisions, and a person, sui jwis ,  the recon- 
veyance can be coerced from the purchaser. Lanety v. $!man, 
33 N. Y., 658; Foss v. Hnynes, 31 Maine, 81. 

T h e  party is not by such means thrown back upon hi9 action 
for compensatory dan~ages f'or a breach of the ol)liyation, but he 
has a remedy in its specific enforcemcnt. 

"While on the one hand," reluarks PEARSOX, J., '( the vendee 
is not obliged to take co~npensatioi~ in damages, but may insist 
on having the thing contracted for, so on the other, the vendor 
is not obliged to rnake compensation i n  damages, bnt may insist 
on the vender's taking the thing contracted for." 2hyson v. 

Peak, 8 Ired. Eq., 310. 
W e  do not undertake to pass upon the plaintiff's remedy 

against the ferne defendant, and in what form, if there be any, 
in case of her refusal to rnake title, it is to be given; but \ re  

sinlply decide against the ruling that the plaintiff cannot main- 
tain his action a t  all, in deference to wl~ich the nonsuit was 
suffered. I f  the fidcts be as supposed, he has a right to require 
of the vendor a reasonal)le effort to reacqnire title, thong11 at  
much expense, and thus put himself in conditioa to comply with 
his engagement; and he n ~ a y  hare  redresi in some form against 
the other defendants if they have participated in the vendor's 
eudearor to rid himself of his obligation to convey, in fraud of 
the vendee's right to compel perforniance, by depositing the title 
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in a married \.;omall; Imt we will not undertake to declare or 
define the extent and Bind of +ncll retlresi as may be open. 
Possihly upon the nest trial the point may not arise. 

There is error, and the n o n + ~ ~ i t  must be set aside and a nen 
trial awrtled, and i t  is so a~l~judged. Let this be certified. 

Emor. T 7 e r i w  de now.  

(1. J. T H O R S B U K G  v. El. -i. RLLSTES. 

1. The consideration of a contract to convey land need not be set out i n  t he  
writing. 

2. IYhere t h e  contract is as follows : "Received of G. T. five hundred dol lars  
on account of t h e  sa le  of my  interest in the  'Leno i r  lands,' owned by 
myself and  J. JV. T."; Held, t ha t  t h e  description is sufficieut to adrnit 
p a w l  evidence to identify t h e  land. 

(Jfi l ler v. Ircine, 1 Dev.  & Bat., 103 ;  dsldord v. Robinson, 8 Ired.,  114; Q r e m  
v. ?'hoi.~zfon, 4 .Jones, 230 ; Kent v. Edmonston, Ib., 529 ; Farmer v. Brrtts, dS 
S. C., 387 ; Henly v. Wilson, 81 K. C., 405; Smith v. Low, 2 Ired.,  4.57 ; Re(!- 
click v. Leygett ,  3 Nur . ,  539, cited and approved.) 

CITII, d m r o r  tried at Fall Term, 1882, of WILKES Superior 
Court, before Gudger, J. 

This action was instituted against the defendant, J. S. Call, 
and the heirs of William kis ten,  for a specific perfornlance of a 
contract to convey land, entered into by the said RIasten with the 
plaintiff, Thornb~~rg .  

The defendants, with the exception of Call and Brown, are the 
heirs-at-law of TTilliarn Maiten. 

The facts are, that some time in the year 1863 said Rfasten con- 
tracted to sell to the plaintiff one undivided moiety of a tract of 
land lying on Fishing creek, in TVilBes county, adjoining the 
land, of N. Parker, J. TT, Transean and A. Winkler, containing, 



ill all, two l ~ ~ u ~ c l r e d  a n d  t\velrt. acres (the otlicr moiety being 
onned by J. W. Tralisean), giving to the plaintiff' the following 
p:lper writii~g : " Receivecl, April 21 qt, 1863, of George Thorn- 
burg, five l ~ ~ u ? d ~ d  dollars on accotmt of the sale of' my inter& 
in the Lenoir Iantlb, owner1 by m?-self and J. Mr. Transean." 
(Sigued by TVilliam Xaiten.) 

By the agreement, Mastcu was to have the land swreyed, 
which he pretended to do, hut afterw:~rds refused to nialie the 
plaintiff a deed for tile same, though often requcstcd so to do. 

Before hi, death in 1876, Masten went into banliruptcy and 
included the land in dispute in his schedule. I t  was allo\~t.d 
hiin a, his homestead, m d  his reversionary iuterest was sold 1)y 
his assignee a d  p u r e h a d  by James Cnlloxvay and (2. H. Brown, 
M 110 soon afterwards sold t l ~ c  same to the dcfenclant, Call, who 
hat1 full k~iowlectge of the fhct that PIiasteri had contr:~ctecl to sell 
hi, iuterest to plaintiff and that the latter had paid five lmmlred 
dollars towarcls the purchase. 

The defenclant, Brown, answered that he had no interest ill the 
1n1d 

The defendant, Call, alnong other clcfer~ccs set np ill his answer, 
insisted that the tle5cription coutaincd in the receipt set out in the 
complaillt \pas so indefinite that the court could not Iinow with 
ally degree of certainty the land of whicl~ it is a s l id  to decrce 
c.ollve3'a"". 

T l ~ e  case was sub~nitted to tlie jury upon the issues raised by 
pleadings, and upon an intinlation of His Honor that said receipt 
was too vague in its description, and was ~ o t  a sufficient menio- 
m a d i m  in writing to entitle the plaiiltiff to recover, he suffered 
a nonsuit and appealed. 

S o  coimsel for plaintiff. 
Xi-. L. L. I.Crithei-spoon, for defendants. 

ASHE, J. The question is, whether there was error in the 
ruling of His  Honor that the receipt for the five hundred dollars 



waq too vague : l i d  uncertain to talic the contrnct out of the opcr- 
:\tion of thc statute of 29 C ~ r ~ m r m  11. 

\Ire are at :r lo.., to linon upon \vhut gromtl  Hi- Honor inti- 
mated the opinion that the \\ riting recited i11 the conlplaint n :I. 

insnfficient to maintain the artion upon i t :  n hethcr it \ \ a t  upon 
the ground that the full con-ideration, :igrecd to be paid by thp 
plaintif, \\7a. not nientioncd in the 11 riting, or hecause the clewrip- 
tion of the lnnd was too luncertain. But in eithcr view there naG 

error in the opinion e s ~ ~ r c s e d  hp him. 
Although in Englanrl it  i4 hcld that in an!- contract for the 

conveyance of' land the condera t ion  mu+t be set forth in tlic 
agrecn~ent, it  1 m  bcen decided o therwi~e  in this qtate. I11 Millsr* 
v. I r c inr ,  I Dev c t  Gat., 103, in \\hicll Chief-Judice R ~ F F I S  
gave an elaborate opinion reviening the English : ~ n d  i ln~erican 
cleciiions on the subject, it  was held that our act of 1819, copied 
froin the statute of CHARLES II., to make void parol contracts 
f'or the sale of land, and *laves, did llot require that the consitl- 
eration of the contract qhoulcl he set fort11 in the written nlenlo- 
randuui of it. This tlecision v a s  f'olloned lq Aslfwd v. Robill- 
son,  8 Ired., 114;  Gwen v. Thoi*,lton, 4 Jones, 230; Ifid v. 
Edmoi~ston, Ib. ,  329, and otlicr cn.cs that might he cited to the 
same eFect. 

r 7 l h e  other point, as to the vagneness and uncertaint~- in the 
description of the land, has heen cquallp \\-ell .ettlecl by the ac1.ju- 
tlications of tlliy court, notably in firmer Y. Eafts, 83 S. C'., 387, 
:1nd H o d y  v. dlrt/son, 81 5. C"., 403, ancl the nmnerous deci4ow 
cited in each of tlioie cases. I n  the former, nhich m+ n u  fiction 
for the spccific perfornlance of a contract, the n ritten mcnioran- 
clum relied upon a+ evidence of the contract \\as, as in this ca-c, 
:I receipt nq follow+: " Received of \I7 D Fnnncr  fourteen liun- 
dred dollar., in full payment of one tract of 1:lucl containing o i ~ c  
hnndred and ninety-three acre., more or leis, it being the ii1tere.t 
in two shares acljoining the lands of qJanles Barneq, Eli  Kobl~ii~.  
and other<. This 25th of January, 1864." This receipt i+ very 
similar in its terms to that in the caie before w, nit11 the tliffer- 
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wcc that, here, the la1ic1 is more specifically described by giving 
the nanle of thc land as the "Lenoir land." The name of a 
place, says Chief-Justice RVFFIS, in Smith V. LOW, 2 Ired., 457, 
like that of a man, "may a r~d  does serve to identify it to the 
:tpprehcnsion of more persons than a description by coterlninous 
I;il~ds a d  water courses, and with equal certainty. For  example, 
'Mount Vernon, the late residcace of Geueral Washington,' is 
better Bnon-n by that name than by a description of it as situate 
011 the Potonlac river and adjoining the lands of A, B, and C." 

I n  Reddick r. Legget, 3 Mur., 539, it was said by HEKDEESOS, 
J.: " I f  I grant White Acre, which I purchased of J. S., and 
which dcscendcd to me froni my father, White Acre will pass, 
although I purchased it of J. N. and not J. S., and although it 
descended to me from my mother and not from my father; it is 
huficiently identified 11~7 its name, and the other descriptions are 
liot sufficient to render it ~ulcertain." 

Such particularity in the description of land conveyed or con- 
tracted to be conveyed, as will give the court certain and unmis- 
tdiable inforlnation of the laud that is meant, is not required, 
and could rarely even be attained. All  that is required is that 
the land should be described with such certainty that by proof 
ctliunde the description may be fitted to the thing. I n  almost 
every case, extraneous proof is requisite and admissible to apply 
the descriptioii to the laud mealit to be conveyed. khzith v. Low, 
supra. 

Therc ie error. A venire de noao is awarded. 
Error. Venire de noco. 
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A. E. BREAID v. G. A. MUKGER and others. 

Contruct of Purchase-Deed. 

-1 contract of purchase of land will not be specifically executed, wliere the 
memorandom thereof contains the wordq, "one hundred acres," but fails to 

describe its boundaries. This imperfect description is x f a h l  defect, and 
cannot be aided by parol evidence. 

(Farmer  v. Butts, 8 3  N. C., 387, and cases cited ; Richardson v. Godzuin, 6 Jone? 
Eq., 229 ; ~Mnyer v. Adrian, 77 K. C., 83; Barnes v. Terigue, 1 Jones' Eq., 
277 ; Love v. Neilson, Ib., 339, cited and approved). 

CIVIL ACTION tried at Fall  Term, 1882, of CANDEK Supe- 
rior Court, before Gilliam, J. 

The plaintiff alleged that the defendants entered into a con- 
tract to sell hill1 a certain tract of land in Caniden county- 
describing it in his coniplaint-and he was thereupon let into 
possession of the same, and has improved the premises at  con- 
siderable cost to him. H e  further alleges that he has paid the 
purchase money in full, and demanded a deed from the defen- 
dants, which they r e f ~ ~ s e  to execute. This actioa is brought for a 
specific performance of the contract. 

The defendants, among other things not material to the point 
decided by this court, say that the contract was never reduced to 
writing, nor was any me in or an dun^ thereof signed by them, or 
either of them, whereby to take the same out of the statute of 
frauds, and deny many of the allegations in the con~plaint. 

The plaintiff replies and alleges that the contract was reduced 
to writing, and a niemoranduni of the same made in words a d  
figures, and set in the opinion here. 

The defendants demurred to the replication upon the ground 
that the facts contained therein are not sufficient in law to sup- 
port the plaintiff's action. The court sustained the demurrer, 
and the plaintiff appealed. 

38 
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~ X I T E I ,  C. J. The c : ~  niadc in the pleacling* and the point 
prewnted by the demurrer to the repliaitiou, whicli embodieh 
and reiterate< thc allegationq c.ontaii~ed in the original arid the 
an ie~dcd  cwi~plaint, i, siniply as to the sufficiency of the nritteo 
meinorancluni, therein tet out, a, evidence ~ i l d e r  the statute of 
fraud< of a binding contract, capable of being ellforced ngainst 
the defendants. 

The  uiemoranclun~ is as follows: 111 ~ettlenlent with A. E. 
Ereaid, K ipp  and 1\1~u1ger oned him 8316.30, to be applietl to 
hi* 100 acre, of land a d  the lot n here his home is paid for iu 
f d l .  T i r r ~ r ~  and MUNGER, 

S e w  Xl lq ,  S. C., Pe r  H. D. K. 
Sept. 1st) 1878. 

S o r .  4th) 1579, in adclition to the above he has paid one bun- 
ched a i d  qeventeen dollars a i d  twenty-fire ceiiti, in settlement of 
hi, account to date. 

(Signed) GEORGE -1. 311-FGER. 
The  obvious and nlanifeht imperfection in the writing is its 

fhilure to describe and fix the boui~darie- of the one l i u ~ d r e d  
acres, c.o that it5 identity can be aicertaii~ed and the conveyance 
a(ljudgec1. I t  i i ~ n p l j  declares the balance due u p o ~  wme settle- 
ment bet\veen the partie., and their agreement that it <hall '( be 
applied to hi\ one hundred acre, of land," that iq, upon a fair 
:111d reasonable interpretation of the words, to a reduction of the 
indcbtehe., incurred by the plaintiff in his purchaie of land, of 
that extel:t, from the w b 4 b i u g  defendants. The  subiccluent 
memorandlu~n ii. no more explicit, and only acl;no\rledge. a f i r -  
ther pq -ma l t  t~pon  mother acljustnient of accounts for the m n e  
purposc. 

The  land, the wbject matter of the contract, ia nonhere 
dew-ibed or d~fined,  except in the nunhe r  of acres embraced, and 
thi, defect under the statute cannot be aided by parol evidence. 
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Without searching fo? other autlioritiei, that of Xzrrrlocl: v. 
Andemon, 4 Jones' Eq., 77, is cleciGve. There, it is held that 
this m~n~oran;\um--" Received of A. C. I\lurdocl;, one hurldrccl 
dollars in tin-naie, and one carry-all at  seventy-fi~e dollars, ill 

part payment of one house a i d  lot in the town of Hill~boro, 
purchased of me by 11illi for the ilun of three lluilclrecl a d  fifty 
doliars" (signed by the clefencl:int), did not fdfil  the reqnireruents 
of the statute, and that the imperfect de+cription of the land was 
a fatal defect. 

There are adjudications elsenhere, iome of which are referred 
to in the opinion in Fm~ozer v. Bcitts, 83  S .  C., 387, M here the 
subject is fully discussed, to the effect that if it be s h o ~ ~ n  that 
the vendor owned a ~ ing le  h t  in a ipecified tom n, sac11 geiieral 
words of designation, thus esplainecl, ~vould >ufficiently deqig- 
m t e  the la id  to nhich the contract relate?, as understood 
between tlle par t ie ;  it is plain that even this liberal condruc- 
tion would not embrace the present case, or admit the locatioil 
of the one hui~drecl acrcs imntiooed, whose poiition and bo~ulida- 
ries are wholly iiidefinite, and incalxtble of being fixed by aiq-- 
thing in tlie writing. 

I n  Cccpps v. Holt, 3 Jones' Eq., 153, the land ib dcscrihecl as 
"lying 011 the north side of the TTatcry branch, in tlie county of 
Johniton, and state of Sorth Carolina, conrainiilg one hunclrcd 
and fifty acres," a d  t l ~ c  court declares that "the position, illus 
given, is not definite enoagh and no decree for a conveyance 
coulcl he based upon it." See also Richurrlson T. Gotl~ji?~, G 
J o i d  Eq., 229, and iFf(i,yer v. Adrian ,  77 X. C., 83. 

The admissions in the ansner of a verbal contract for land, 
thereill snfficiently described, is ~uiavailable in aid of the insuffi- 
cient description given in the written receipt, inam~nch as the 
statutory defence iz  expl.essly relied on as a bar to the action. I f  
the nntwer contained an acknowledgment of a11 the esiential 
elenierits of a contract, r e h g  in parol, and denied its legal effi- 
cacy brcause not in writing, it coulcl not be enforced; and this 
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is equally true as to ~ n c h  acln~ission of any of its material fact-. 
Rnmes v. Tectyue, 1 Jones' Eq., 277. 

The demurrer to the replication which seeks to ,set up and 
~wmpel the performance of a binding contract mnst therefore be 
wstained, and the rulings of thc court affirmed. 

But  while no relief can be obtained on the contract itself, it. 
repudiation by the defendants entitles the plaintiff to a return of 
the purchase money he way have paid, and remuneration for 
improvements, lessened by the rents and profits accrning during 
their occnpztion. Love v. .h7eilson, I Jones' Eq., 339. 

The action will not, therefore, be dismissed, but if the plaintiff' 
so elects the cause will be retained, and an account ordered to 
ascertain what may he due hin-r, and to this end a rcference 
directed. The plaintiff will pay the costs of the appeal. Let 
this be certified to the conrt below. 

No error. Affinllcd. 

G.  P. DOIJGHERTY v. J. W. SPRINKLE and wife. 

iVa,rried Women, contracts of-Eyuity-Jttrisdictio~i- 
Pleading. 

1. An action against a married woman, upon a promise to pap for work done 
on premises owned and held as her seydrate estate, is r.ot cognizable in 
the court of a justice of the pence. Such court is a common lam conrt, 
and it., jurisdiction does not therefore emhrace causes of an equitable 
nature. 

2. At law, she cannot hind herself personally, and hence her contract will nut 
be enforced against her  in personcim, bat equity will so far recognize it a:: 
to make i t  bind her separate estate, and will proceed in rem against i t ;  
such estate, being regarded as a sort of artificial persou created by the 
courts of equity, is the debtor and liable to her engagements. 

3. T h e  complaint, in an action upon the contract of a married woman, nlust 



F E B R U A R Y  TERM, 1883. 301 

allege that she is possessed of a separate estzte, and that the contract is 
such as the statute renders her competent to make, and that it is for her 
advantage. 

(E'isl~rr v. Webb, 84 PIT. C., 44; Mu~phy v .McNeill, 82 S. C., 221 ; iWcAdoo v. 
Callum, 86 N. C., 419; Lutz r. Thompson, ST N. C., 334 ; Green v. Brantola, 1 
Dev. Eq., 500; Pippen v. Wesson, '74 N. C., 437 ; Huntley v. Whitner, 77 K. 
C., 392, cited, commented on and approved.) 

CIVIL ACTION tried at January Special Term, 1882, of MECK- 
LENBURG Superior Co~xrt, before Bennett, J. 

Verdict and judgment for plaintiff; appeal by defendants. 

I Mr. Plcltt D. Walker, for plaintiff. 
Bfesws. Jones & Johnston, for defendants. 

RUFFIN, J. The single question presented in this appeal is, 
whether the court of a justice of the peace can entertain all 
action against a married woman, brought upon a pronlise to pay 
for work done upoil pre~uises owned and held as her separate 
property. 

I n  Fisher v. Webb, 84 N. C., 44, a doubt was expressed as to 
whether that court had jurisdictio~~ of any cause arising ex cow 
trnctu agaiust a feme covert; but as the point did not directly 
arise in that case, and was not necessarily involved in its decision, 
it mas uot intended to conclude it. I t  was, therefore, fairly open 
to the plaintiff to be raised, as he has seen fit to do, in the present 
case. 

Further reflection, however, and a n~ore particular exa~nina- 
tion into the precedents, ancient and modern, serve to confirm us 
in the impressions we then had, and make it clear to our owlj 
inhds, at  least, that no such jurisdiction can be exercised by the 
court of a justice of the peace, seeing that, according to all 
autllorities, his is but a common law court, and that his jurisdic- 
tion does not embrace causes of a peculiarly equitable nature. 
See Fisher v. Webb, supra; Murphy v. McNeill, 82 N. C., 221 ; 
McAdoo v. @allurn, 86 N. C., 419; L u h  V. Thonzpson, 87 N. 
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A t  Ian, a-feme c.orrrt ii incapnble of 111aliiirg a ac.unt I act ( ~ f  any 
iort, and any attempt of' hcrs to d o  so i+ not simply voitlnble, 
hot absolutely void. I f ,  I~onever ,  h e  be po-.+ca-cd of i e p r a t e  
property, a conrt of equity will so far recognize lrcr agreenrerlt 
a- to malie it n charge thcrcoti. But, m e n  i l l  t l ~ a t  caw : L I ~  in 
t l~a:  court, 11er col~tract has 110 force n hatever as a per2011:11 obli- 
gation or ~~ncler td i ing  on her part. 

I t  is said iu  Greei~ v. B r a d o n ,  1 Dev. Eq., 500, that the 
promise of' a nlarried \I oman, except as it may affect her 5el)aratc 
property, is held alike in equity and at la\\ to he void,  and that 
tlierr is no conrt but what regards her promise, 111erely as such, 
to be a nullity. 

I n  Ili~h v. Te~md, 1 B r o w  C'. C., 16, 710~11 THT'RLOW 
declared that he l i l l c ~ ~  of no inst:~nce in wiricl~ a ccmtract of a 
jieme covert had been lielcl to warrant :I personal decrcc again-t 
her, a d  that the only result of an action agaiost her coalJ hi. 
" to  fetch forth her separate property and n~:ike it liable to her 
engagen~e~~ts ."  

T h e  rule laid down in 2 Story's Eq. Jur . ,  $ 1397, and which 
the a~itlior says is in eonformitp with all previous decisions, i*, 
that a t  Ian-, a married woman cannot bind herself perwnally, u l~d 
that uot even a court of equity has power to enhrce  a contract 
against her i n  personam; hut tlrat if she have sepnrate prdperty, 
the court may proceed in 1.em against it. 

Pollock, in Iris work npon Contraeti, 69, i a j  s, tllat a I\ ord is 
neetled to express juqt rvl~at that i5, which in  the case of a person 
mi j w i s  ~ v o d d  be a contract, but, in the case of a ~narried 
noinan, cannot be a contract, bccause it creates no p e r ~ i ~ a l  obli- 
gation even in  equity; and he adds, "that  the seprt l te  estate is 
regarded as z sort of artificial persou createtl by the courts of 
equity, a d  represented by the beneficial o~vner  as an agent \\-it11 
full powers, somewhat i n  the same way as a corporatiol~ sole is 
represented by the person constituting it for the  time being; and 
as a contract made hy the agent of a corporation can bind  nothil~g 
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brlt the corporate property, so the engagement of a rnarried 
woman can bind nothing b r ~ t  her separate estate." 

Carrying out this same idea, it  was declared in 6 2  Re Grissell, 
L. R., 1 2  (h., D. 481, that it was a fallacy to suppose that a 

married woman is ~1 debtor, because she is liable to have pro- 
ceedings talien agniust her tu obtaiu satisfaction of a debt out of 
her separate estate; for that, " i t  is not the woman, as a woman, 
who l~econ~es  the debtor, but ller engagement has matle her 
property, which is settled to her separate use, a debtor, and liable 
to satisfy the engagement,." 

T h e  very nature of the pleadings, in an act,io~l of this sort, 
seems to point to such a conclusion. 

I n  Francis r. IVicqzell, 1 Madd., 258, the VICE-CHANCEI,LOR 
declared that inasmuch as a f m e  covert could n o t  contract gener- 
ally, she could not be sued generally, as any other defendant; 
but that it was necessary, in order to render her liable, that the 
bill should aver tllat she was possessed of separate property and 
had so contracted as to charge it. Accordingly, in that case, the 
bill was dismissed, hewnse it failed to allege the existence of a 
separate estate, and, illstead of seeking to charge a particular 
fund, sought to charge the defendant personally. 

There can be no q~iestion macle that, as our courts were origi- 
nally constituted, with their functions as co~irts  of law and courts 
of equity kept distiuct, the entire jurisdiction of actions brought 
to enforce satisfaction of the engagements of femes cotert mas 
committed to the equity courts, to the exclusion of the others 
whose judgments are :ilways in persomm, and could not he other- 
wise, owing to their very organization. 

Xor  mas there any change wrought in this particular by the 
alterations macle ill our court system under the constitution of' 
1868, or Iy the adoption of the statute known as the mur-ried 
zvomnn's cict. I t  mas in reference to these very alteratmions and 
the effect of the statute, that the court declared in Pippen v. 

IVesson, 74 N. C., 437, and H7mfley v. JVl~itner, 77 N. C., 392, 
that : l o  deviation from the c o m n ~ o ~ ~  law had been produced 
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thereby, as respects either the power of a feme covert to contract, 
the nature of her contract, or the remedy to enforce i t ;  that as 
a contract, merely, her promise is still as void as it ever was, with 
no power in any court to proceed to judgment against her in 
personam; a d  that it was o111y through the equitable powers of' 
the court that satisfaction of her engagen~ents could be enforced 
as against her separate estate, and then on1y ill case they were 
seen to he for her advantage. 

The nature of the pleadiligs is sn1)stantially the same as u d e r  
the former system of our courts, a11d it is essenti:~l> in order to 
establish n right to a special judgment against her separate estate, 
that the complaint s l ~ o ~ ~ l t l  show, not only that she has such estate, 
but that her promises are s~icli as by the statute she is rendered 
competent to make. I t  was for the want of just sucll allega- 
tions, and bemuse the complaint demanded a pcrsonal j~idgment 
agail~st the feme defendant in Pil jpen v. T'csson, supra, that tile 
cletllurrer was sustai~wcl autl the action dismissed. The  nmndate 
of the statute, too, that whenever an execution may issue against 
a married wornan i t  shall direct the levy and collectioll of the 
amount of the judgment against her from her separate property, 
and not otherwise (C. C. P., 9 2591, presupposes that all these 
requisites appear of record, and that the existence of such sepa- 

wnent. rate property is fixed by t , l~e jucl, 
Our  co~iclnsion therefore is, that the action is outside of the 

jurisdiction of the justice in whose court it began, and that the 
same must he disn~issed. 

Error. Dismissed. 



I .  TI]? : ~ c k ~ ~ o \ ~ ~ l e c l g t ! ~ e ~ ~ t  i111,l l ~ r i v y  exar~ l i~~ :~ t io ! i  of :L 111arrimi KOIII :UI it1 ext,- 
c11ti11g a <leeil for 11er !mil, in 1s-14, i5 i~~cfiixtu:t! to Iw j,cr, I V ~ I C I , ~ ,  by 
re:1so11 i ~ t '  l!er i ~ ~ : i l ~ i l i ~ . v  t u  :1tte11d L!IC, cot,:~ty I Y I I I I ~ ,  ;I ( , o i n ~ n i s ? i o ~ ~  to t:)!~? 
the proll:itc iisuctl to :I single j ~ ~ i t i c c :  ?he ntaiiite rc.qi!il.i.ti it ti1 Lje iss~iu! 
!<I two or niore c ~ ~ i n n t i s s i o l ~ c r ~ . .  Hi>\,. Skit,, (,11, 27, ~ o ~ ~ \ t ~ x e ~ i  ill Bu~yw v. 

1f'i/m, 2 IkV.> 30ii. 

I~.J~:CTJIENT trie(l a t  J a n n a r y  Special T e r m ,  IXS:3, of 1iirc1-1- 
w s n  Superior C'oiirt, h ~ t b r e  CIYICCS, J. 

'Tllit action is brought to recover ;I parcel of' 1:111tl, alli: tile 
o111y qucbtirm irrvolvctl ill  the ,~ppetll i+  as to  the  ~rlfficielrcy of 
tile f,rul)nfr a d  privy acdzl~on Ictlgnlcnt of' a certain deed, exe- 
c411tc11 oa the 2cl day  of October, 154-1, to one Charles Blalloy 
h~ L % l ~ x ~ ~ ~ ~ ( l w  J I d I o y  a11d 111s u i f e  X i r j  A L n ~ ~  -die  !wing the11 
the o n  laer of tile land. 

Upon tile tlced are  the  followiug e!1tlorte111el1t,: " 1, Jol111 1,. 
I":Lirley, ( l i t 1  go to the liousc of ,iles:iader L\lnlloy on iilc 19th 
of' Al)ril ,  18-15, a n d  pri ia tel?  nntl apart  from her Irnol)at~d, Ale:\- 
:ilrtler Mailoy, esai:linctl 3la1. j  A1111 Jlal loy,  ~ I I O  Z a y  q11c 
c ~ t  cutetl this collveyanee t ruly of l10r o v  11 accord, without fear 
o r  c o m p ~ ~ l s i o n  of the said d l c s a u d e r  l I :~ l loy ,  her 11u~ba11d." 
jSig11etl l)y ,John T. Fair le j) .  

'. \\Tllel~ the foregoillg deed waz exhibited in open coulSt and 
<)fYcretl fur  probate, ailti i t  appearing to the  ratidactioli of t h e  
eoar t  that  J o h n  L. Fair ley llad take11 the  private csamination 

, 39 
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of Nary  d u n  Malloy, the j b e e  covpvt, \vlloae r q m t  i i  llereuoto 
appended, a t ~ d  it also appearing to the satisfiction of the conrt, 
that Alt.xender Malloy had :tcknowledgetl the excwtiotl of the 
zame :it tlte January term last pest of this court, the court 
ortlercd the ~clrole to he registered." (Sigued by G. A. Xivhol- 
5011, c. c. C.). 

U p )  the mi11titcs of the snit1 county court, the following entry 
appear?, at  January tern), 1845 : " A  tleed frotn Alexander Mal- 
loy and wife, Nary  AIIII, to Charles ilfalloy, wnb exl~ibited i n  

open court ant1 nffervd for probate, and duly acknowledged by 
Alexnnder Malloy, and it qppearing to the satisfiction of the 
court that Mary A ~ I I  Malloy was a fewe cove,f, it is ordered hy 
the court that a commission issues to Joh l~  L. Fairley, one of the 
hody, to take the private of Mrs. Mary Ann Mill- 
loy, wife of Alexander Malloy aforesaid, toaching ller executing 
said deed, and report the same to the m x t  term of the conrt." 

Also, the following a t  April term, 1845: "A deetl of couvey- 
a w e  from Alexai~der Malloy ancl wife, Mary 111711 Malloy, to 
Charles Malloy, was exhibited ill open court and offered for 
probate, and it appearing to tile satisfaction of the court that 
Johu L. Fairley, one of their botly, had talien the private exam- 
inatior~ of Mary Ann Malloy, wife of the aforesaid Alexander 
Malloy, touching her having executed said deetl freely, volun- 
tarily ancl of her OWII accord, whose report appears appended to 
the deed, aud it a1sn appearing to the court that Alexander Ma1- 
loy has aclil~omledged the execution of said deetl at  January 
term last past of this court, the court ordered the whole to be 
registered." 

Accon~panying the deed is a comn~ission which was issued by 
said conrt to John L. Fairley, the purport of wl~ich is as follows: 

STATE OF NORTH CAROLINA, 
To Joh 11 L. Fairley- Greeting: 

" Whereas, Charles Malloy hath produced a deed of convey- 
ance made to him from Alexander Malloy ant1 wife, Mary Ann 





RITFTIN, J .  T h e  court (loci not hesitate to concur in holding 
thc  t i e d  to bc i ~ l e ~ ~ c t u l r l  to p:~- the c ~ t a t e  of Mrs .  ?tlalloy in the 
I~rntl, for n a u t  of  a d r ~ e  acli~lolr Ictlgment and ~ ~ r i v y  examinntion 
011 her p'lrt* 

As the cot~imii-ion n l ~ i c h  ih-necl 15:~s directed to a iingle c30nn- 
ni;s.ioncr, antl with arithority to h im,  alon(>, to receive her  
~lc1<1i0\~1~(1~11leut ant1 take 11c.r private esnminntiun, ther r  can be 
no prctcace (nor \vn+ there nuy made upon the  argnlnent j  that  
the  probate waq valid ~ ~ n d e r  tile third antl fi)urth zectiony of the 
act of 1761 (Rev. Stat. ,  ch. 37,  s($ 10 and 11) ,  in which provis- 
ion i. rr~acle for t ak ing  tlie prohate of the deed of a married 
noluau,  who, 1)y reason of her infirnlity, is t ~ n a b l e  to  travel to 
the  court : for  the eupr r f s  d i r e c t i o ~ ~  of t h ~  5tatute in such c a w  
i,. that  tlie corun1is4on sli:111 iqqrle, and the authority cui~fitled in, 
not less than two comnissionerx 

T h e  only other proviiion, a t  tha t  tirue n~acle, for the  probate 
of deeds of feiracs cocert I~efore the cor~ilty courts, was that  POI;- 

t a i n d  in the  iecond section of the  same act (Rev.  Stat., ch. 37, 
4 9);  antl contrnited v i t h  it, the  mode of l)roceetling with the  
deed in question was fully as  defective ant1 inoperative as nntlrr 
the section5 fimt referred to. 

T h e  provision5 of tlris section were all hronght  under  rexiew 
in B z ~ ~ g e s s  r. 115'7son, 2 Dev. ,  306, and the  c o n s t r u c t i o ~ ~  which 
71-35 then pat  u p m  it, has h e n  ever since ncccpted by the  
cwurts and the bar as  the  t rue one. I t  was there held es.ential, 
i l l  order to convey tile lands of a married \roman capable of 
a t t end i r~g  t h e  court, that  her  deed zhould be first personally 
acknowletlged by hot11 her husband and hcrstlf in open court, 
and that  her private c ~ a m i n a t i o n  should be theu and there taken, 
within the verge of tlhe court,  by sonle one sitting a s  a member 
thereof; that it mas ilitel~tlecl that  the acbnowledgment and the 
e s a ~ ~ ~ i n a t i o n  should he taken together (or rather  as  one continu- 
ous transactiou), the  former in the Ileari~lg of the  whole court, 
and the  latter within its precincts; but  that  neither should ever 
be taken by a 4ngle justice, and as  a matter i 7 ~  pais. 



r , S h e  wasoil of' a!i tlris I):irtic#ulurity saitl to l ~ i :  to avoitl, a \  
f'as as ~)ob.;iOl~,, givi~:g ;IP!. o l ) p o r t r ~ ~ r i t  for co!lusi~)ll [)c.rn..;ci~ I I IC ,  

hr!sk)antl n11d tilt! jiwric.r, \ rho  1n i~11;  he :ipl)ointt~d to con(llic*t tli(. 
c s a u ~ i n a t i o l ~ .  

I t  is plain tir:tt the c l t d  of the  wife in tlii; initancc WI- llevct. 
:~cl;no\~It:tlgcti her, or hcr  co~lseut  :hereto ;wertninetl,  except 
1xi'ol.e :t billgle juaticc, ant1 a t  ! ~ e r  o\vn I ~ o ~ i l c ,  ntinritrct! to ( ~ ( 1  

eigl1tec.11 miles from w11c.w the  court \\-:* sitting. Tr11c5, the 
clerk's c o ~ n ~ n i > s i o n  recite? nil ncl;1~01\7lcd~nlclrt as Iiaving I w l r  

nr:ule I)? her bei i~re t l ~ e  court, hut  the  recvrtls as 111:ide a t  b o f l l  

. Jaul~ary 2nd Apr i l  terlr~s-the one precc(1i11g m;l the o t l ~ e r  .rw- 
ccetlil~g tlrc taking of' Irer private esalrii~~ztion-positivffIy con- 
tradict this, m i l  put it 1)cyond (liipnte tha t  the only ackno\\.!- 

e i l g ~ n c ~ t t  which was 11la;le i l l  court \vas that  of the hnsl~:lntl : ~ ! o i ~ c  ; 

a i d  i l l  the case jnat c.icecl it  wa distinctly sxitl, that  wherever t!!c 
certificate of  thc  clerk was contradicted by t ! ~ c  rccorc!, i t  n ~ b t  1 ~ :  
controlled thereby. I t  is evitIci~tly imposs iLl~ ,  ~i:itler such cir- 
c u m ~ t a ~ r c e s ,  : i d  -\rl~eri the tlefect in  the  p roccc t l i~~g  so plaiirly 
appears of rccortl, to give any  force to  the m a r i ~ n ,  o?ti?litc p . c c : s ~ -  
in7iq1ttlr 1-ife i'ssc cict(i. To d o  so, \voulii i ~ n  to close our  eye? to  
the  \yell e.jtnl)lished t ruth,  and to adhere to  f i~ls i ty  simply I)ec:l1!sc 
of its a i~t ic~i i i ty .  

Tire court can perceive n o  error in the j r~t lgmcut  of' t l ~ c  rorlrt 
I ) c l o ~ ,  ant1 the  same i. tlreref'ore atiirrned. 

So error. . I f f i r~!~ed.  
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21 deed of the l~nsband, witho~it the joinder of h is  wiii., conveying Iaodr; 
owned by him 11eib1.e the adoption of the constitution of 1868, t h ~  1narri:rge 
being prior to that d:~tc ,  p6ses his eatale free from the clairll of dowel. and 
I~omestead. 

(Sutton v. Askew,  66 ,2'. C., 172; Bmce v. St~iekkoad,  81 N. C:., 267 ; .Tenkins v. 

,Tenkins, 82 K. C., 208 ; 0'11e11!/ v. Williams, 84 S.  C., 981 ; JV"1licms v. 
'I'enchey, 85 S. C., 402; Wittkotuski v. Wa@ins, 84 X.  C., 456 ;  isle^ v. h'r,o~zrw, 
81 S. C'., 378 ; Davis r. Erctns, 5 Ired., 52.5, cited :ind approved.1 

E.IECTJIENT tried at Fall Teim, 1882, of' \\'I r,~<ei Superior 
C'ourt, hefore Gurlyc~, ,J. 

Thc laiicl sooght to be ~wovrred in this action bclongcil to thtl 
tlcfcndant, who on March 27th, 1876, c~onvcyccl the same by a 
deccl of niortyagc to Xoah R r o i ~ n  to secure the pa: n~ent  of' the 
suln of two Iiulitlred dollars then loaned to the dcfedant,  with a 

power of' d c  to thc nsortgngee in vaic of default ill rn:~king pay- 
~nent.  The ccluity of redcm~ptioli ~ v a i  aftcrwarcli conveyed by 
the defendant to the plaintiff in a deed iiinilar in it, tersw to thc 
other. 

r 7 l h e  lantl waq acquired the defe'enclant rereral YCiirs b c h v  
the adoption of' the c~~isti tntion of 1868, and liiz n ~ a r ~ i a g e  with 
his mife took place before the late civil war. The defendant'< 
wife did not unite with her huibai~tl in eucunting either clced, 
and they have several ininor diildren. Under the firit il~ortgage, 
and p ~ ~ r ~ u a i l t  to its terini, the land was sold at public hale and 
l)urchased by the plaintiff, to whonl title hay heen made. 

Upon these facts the court expreisecl the opinion that the 
plaintif coulcl not recover, upon what grouucl the rerord cloe5 not 
dische,  and in i~thnlishion thereto the plaintiff took a noniuit 
asid appealed. 
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'There ik error, and tllc nand 1n11.t be wt a ~ i d e  and a ~ e i i i ~  ( 

d e  ILOVO awarcled, and i t  i, so a~jud;ecl. 
Thi ,  will be certified for fur ther  proceeding, in  t l ~ c  court Ida\\. 
Er ror .  T5nil.e t7r w t o .  

EDITH E. HOUSTON v. A .  J. SMITH and otheri. 

1. -1 widow is entitled to dower only in an estate of inheritance, of ~ h i c l ~  the 
husband had a seizin i n  law or  a seizin i n  deed, a t  any tiwe dnring the 
corer tore;  and therefore she is not dowabie of a reversion or  remaintier 
expectant 11pon an estate of freehold. 

'1. .L pa~t icu la r  estate of freehold In:iy be surrendered to the remainderman 

by deed, hnt not by a parol agreenlpnt. 

SPECIAL PXOCEEDIAG for don c r  hcgi111 in  the probate court 
and tried at J u l y  special rernl, 1882, of D ~ P L I S  Superior Court,  
hefore Gilliam, J. 

T h e  plaintiff' is the   rido ow of J o h n  E. Smith,  and now the 
n ife of one Houston. 

T h c  caie was sut)mitted by the  partiei t o  the  judge t o  find the 
facts, n hich are  as fo l loas  : 

Kiusey Tlrhaley died seized of the land ill controversy, and 
by hi4 will d c v i w l  the vime to hi< nife, S a n c y  J., for  her  life, 
a n d  the  remainder to J. J .  TYhaley and Ephin ia  TTThaley. 

J o h n  E Smith,  t h e  father  of defe idan t i ,  pnrchased t h e  inter- 
est of J. J .  Tl'haley, and intermarried n ith Ephitliit IYhaley, 
and  t h e  defendants a re  t h e  is-ue of' that  marriage. Af'ter the 
death of Ephinia ,  J o h n  E. Smi th  intermarried with the  plain- 
tiff, a n d  died in 1873 in possession of the  laud. H e  rented the 
land  from S a n c y  J. IThaley for ieveral years. She  died i n  1881. 

T h e  plaintiff offered to prove that  two or  t h r w  year, before 



ASHE, J. T h e  onl? point 1~rescntctl by the  record for oiir 
. . 

e o ~ l s i d c r a t ~ o n  IS-was there error i l l  t hc  refusal of  H i s  H o u o r  to 
receive the  evidence ofkretl by the  11laintiff i1i re1:itiori to the 
alleged release fro111 rent, and to the agreemelit o n  the part of 
S a u c y  \Iril:rley t i ~ a t  Jehu 15. S m i t l ~  might O ( ~ C I I ~  the  la11r2 
d u r i n g  her  life \vitlrout charge. 

B y  the act of  1868-'69, every married nnm;tn, ~ p o t i  the tleath 
of  her 11arb:rnd ititestate, or i l l  ca;e slie shall dishcr~t from his 
will, slrall be entitled to all estnte for her life ill ow-tliirtl in 
value of all the lands, tenenlents and Irereclita~i~eots, whereof her  
h ~ ~ s I ) ~ l t l i l  mas seized a t d  p o w s e c l  a t  a n y  tiirle dur ing  the  cover- 
tiwe, &*. Of course it n ~ r ~ s t  n l w n  an estate of  inheritance. 

T h e  word "seizin" has a technical meaning in this  caonllectio~l. 
It is either a seizin i l l  deed or  a seizitr in law: t l ~ e  former is, 
where there is a n  actual posse.~.;sio~~ of n fi.ec11olrl estate; the 
latter, where there is 21 right to an itrlmediate possessiou or enjoy- 
ment  of  a freehold estate. Seizin only 'applies to freel~oltl 
estates. 

A seiziri in law of the husbnud is as ef'fectual as  a seizin ill 
deed, in  order  to render the \rife d o ~ m b l c ,  bn t  the  husband mus t  
liave the  one seizi11 or  tllc other of  a n  estate of inllerita~ice, to 
give to his n-itlow a r ight  to dower. There  is no suc4 thirig as 

a seizin of a renininder after a freehold estate, Imanse  the 
remainderman has no r ight  to the  posaessioli o r  elljoyrnent of 
the  land until the  c l e t c r n i i ~ ~ a t i o ~ ~  of the  particular estate, and, 

40 
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therefore, a widow is not dowable of such a remainder; but if 
the particul:~r est,ate is a chattel, as an estate for years, then the 
pssessiorl of the tenant is the possession of the remainderman, 
and, as, in that case, the only freehold interest is in the remain- 
tterman, he is said to be seized of the remainder, and his wife 
may be endowed of his lands so holden. 

I n  1 Scribner on Dower, page 217, it is said : " T o  give a 
right of dower, the estate of the husband must confer a right to 
the immediate freehold. This is an essential requisite at  the 
common law. Dower is not allowed in estates in reversion or 
remainder expectant upon an estate of freehold ; and hence, if 
the estate of the husband be subject to an outstanding freehold 
estate, which remains undetermined during the coverture, no 
right of dower attaches." 

What was the nature of the evidence offered by the plaintiff 
is not rnade to appear, hut as no deed was offered to be.intro- 
duced, we must assume that the evidence only had relation to a 
par01 agreement, and in that case the estate of Nancy Whaley, 
being a freehold, could only be passed by a deed--properly a 
deed of surrender. I f  the plaintiff was relying upon a deed, 
and such was thk  evidence she proposed to oRer, to make her 
exception available, she should have offered to introduce t,he 
deed, duly registered, otherwise it would not ]lave heen admis- 
sible in evidence. 

So fhr as appears from the record, the evidence offered was a 
mere p r o 1  agreement by Nancy Whaley with Smith for him to 
occupy the land without rent, which made him a tenant at  will, 
leaving the freehold in Naucy and the remaincler in Smith, in 
whom there was no seizin, and not being seized of the land 
during his life, his wife acquired no right of dower therein. 
The  judgment of the superior court is affirmed. 

S o  error. Affirmed. 
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WILLIAM STRlCIILd?iL) r. TV. If. I )RLiPGH;IS 

need, pobafe  of-Ejectment, evidence in-Entries and Grants- 
PI-actice-Sc~tcmtt o j  Cme, p~,ey,a~.ntio~i qf. 

1, A certified copy of a deed is eridence of its probate and registration ; and  
a probate as follows: "Sar~~pson  county, August term, 1812: Then wai 
the above deed ackno\rledged in open co~ir t ,  H. Holrnes, C. C.", showh 
tlie official c l~amcte r  of the clerk. 

2. I'aiol evidence is admissible to show tlie poiition of boundary ntarlrs men- 
tioned in a deed. 

3. I f h e r e  a deed calls for a natural ohject and the line gives out hefore reach- 
ing it ,  the line must be extended to tlie natural ottject and the distance 
disregarded. 

4. A copy of an abstract of a grant, dated in 1799, bearing the signature of 
the governor of the atate and certified to by the regiiter, is admissible in 
evidence to show that  the land has been pan ted .  

6. Errors  asaigned must he specifically pointed out, or no correction a ill be 
made. 

6. The  conrt condemn the practice of judges and mernbers of the bar in incor- 
porating superflnorrs matter in the statement of the case on appeal, and 
again suggest the propriety of stating only those facts which are pertinent 
to the exceplions taken upon the trial. 

(Slnrke v. Elheridye, 71 P;. C., 240; Love v. H U I . ~ L I L ,  87 N. C., 249;  Jones v. 
Bunkel., 83 E. C., 324, and casei cited ; Tolson v .  X a i n o ~ ,  85 LU. C., 236, arid 
cases cited; Brooks v. Bmtt, 4 Dev., 481 ; Hudey v JIwgan, 1 Dev. RT Bat., 
425 : Tatem v. Paine, 4 Hawks, 64, cited and approved 1 .  

EJECTNEXT tried at January Special Term, 1882, of SAXP- 
SO% Snperior Court, befhre McKoy, J. 

T h e  defendant appealed. 

Jfessrs. E T. Boykin and Rende, Busbee & Busbee, for plaintiff'. 
S o  counsel for defendant. 

SXITH, C. J. T h e  plaintiff sues to recover a tract of la r~d 
whose boundaries are specifically set out in his complaint, and 
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tlall~ages for a ~vrongfill withl~olding. Tlie defenilatlt asserts title 
to the portitm t1esuril)ed in his answer and tfisclairns as to the 
residue. 

I n  response to the three issues prepared and submitted to thc 
j r ~ r y  they find, 1. Tlie plaintiff is cutitled as owner to a11 tile 
land mentioned in his co~nplaint; 2. The tfcfenclant was i n  the 
\vrongful possessiot~ when thc : rc t io~~ was comtiiencetl; 3. Thc 
])laintiff's tlatnages arc asscssecl at $150. 

The  errors assigtied are to rulings of the court to which excep- 
tious wcre talien during thc 1)rogress of the trial, and these the 
appeal presents for our consideration. They will be noticed (:on- 
secutively as they appear i n  the record. , 

1. The plaintiff produced i n  evidcr~w a duly certified copy, 
frotn the registry, of a deetl rnade on May l l t l i ,  1812, by John 
Dicksou, attorney of Samuel W. Johnson, to John filcCorqno- 
dale, conveying 129 acres, on whicl~ is traoscril)ed and has been 
registered :I probate in the following form: 

('SAMPSOS COUNTY, Arlgust Term, 1812: Then was the 
above deetl acknowledged it1 court for registration. 

H. E-Ior,ms, C. C." 

The records of' the corl~rty court of Sampson, in custody of' 
the superior court clerk, show an  entry at the same term that a 
deed from John Dickson, attorney, to John McCorqrloclale, for 
129 acres of land, was acknowledged in open court for registra- 
tion, arid this was the only entry, at that term, of a deetl between 
the same parties. The record also mentions an allo\va~~ce at 
May term, 1812, for extra services for the lrecetlil~g year, ren- 
dered hy "Hardy Holmrs, clerk of tile c o u ~ ~ t y  court of Sarnp- 
hou county," and a sin~ilar  entry at  May term, 1818, for si111ilar 
services to the same party, agaiu designated as "clerk of the 
county court of Sampson." It was also proved that the records 
of the years 1812 and 1813 were in the same I~andwriting. 
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T h e  tlefeurlant insiitetl upon the insufficiency of the proof 
offered a i  to  the  official c l~aracter  of t h ~  clerk, a n d  objected to  
t h e  atln~ihiion in evidence of tlie copy of the deed. The, okjec- 
tion wai  overruled and the copy al lon etl to he read ; and this 
furnishes the  first e s c e p t i o ~ ~  to be considered. 

T h e  exc%eption i., i n  our  o p i ~ ~ i o n ,  rtithout support  in a n y  aclju- 
ctication o r  sountl rnle of Ian.  T h e  proof meets a n d  reuiove-; 
the  oLjectio11, i f  i t  ha5 any forre, and the probate in the couuty 
court  i i  fully established. Indeed, there was no necessity for 
a n y  other  evitleucc of prohate or registration than such a. was 
contained in the  copy, certified from the books of registry o f  
deeds. T h e  qtatute in expres- terms declares that  ( ( t h e  registry 
or d u l y  certified copy of the  recorrl of a n y  deed, p o n e r  of 
attorney, o r  other  instrument required or  allowed to be regiitered 
or ~*ecordcd, may Ije given in  cvideace in any court (Bat .  Rev.,  
ch. 35, $ 9), a d  it iq to be assumed tha t  the  deed wa.; properly 
put  upon t h e  registry, until  the contrary is n ~ a d e  to appear, and 
nothing more is reqnired to rcnder the  copy competent evidence 
w h ~ n  certified 1). the register. S t n ~ k ~  v. Etheridye, 71 N. C., 
"0;  Loce v. Horbin, 87 Y. C., 249. 

QTe suppose the case last cited was not known at  the time, o r  
the  point wtwld not have beeu made. 

2. d swl-eyor  of long experience was aqlted, and  permitted 
to say, t h a t  t h e  borindary lines mentioned in the  d ~ e t l  fronl L e n i s  
Tew to Eliz'lbeth Goodwin (of which we h a r e  no fur ther  infor- 
mation than this  mention of it, and none a3 to its provisions) 
cover the  territory in tlispute. I f  the  fact proved he material 
and  hea1.s upon the controversy, we see no reason for  objecting to 
t h e  competency of teitimony admitted to  show the  location of  
the  lines of t h e  deed, and that  it  embraces the  tract claimed in 
the  snit. Indeed, by pro1 evidence alone can the  position of 
boundary marks  mel~tiouerl in a deed be fixed a d  t h e  area 
encloset1 be ascertained. What are  t h e  boundariei of l a d  
de~cri1)etl in a written instrument  is a n ~ a t t e r  of law to be 
declared by  the  cour t ;  where they are ,  a matter  of fact to be 
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fi)and by the jury on evidence. &farshnll v. Fisher, 1 Jones, 
11 1 ; C/m-k v. TVkyowr, 70 N. C:. ,  706; Jones v. Bu?zka., 83 11'. 
C., 324. 

3. The  witneis w h o  rnatle the surrey and plat risetl on the 
trial teqtificd that, in running the line descrit)ed in the deed 
from Edwin Strickland and otllcrs to the plaintif, of ,January 
10th. 1865, "thence the other due line north 65, east 100 poles 
to a maple and gurn in the Big Bm~ich "-it gave out a short 
distance befbre reachiug the mud-laud of thc branch, and at  its 
terminus no sucll trees were to he found. The  defendant in4stetl 
that in law the line stopped at  the point measured by the 100 
poles, and requested His  Honor SO to instruct the jury. This 
was refiisetl, and the jury were directed to inquire npon the evi- 
dence as to the location of the maple and the  gun^, as a fact to 
be found by them. There was no exception to the form of the 
instruction given, but it was taken to the refr~sal of' the conrt to 
withdraw the matter from the jury and determine it as solely 
involving a question of law. 

The trees referred to are represented as being in the brunch, 
not upon the atljoining high-land traversed by the line before 
reaching it. I f  the trees cannot he foutd, nor their location be 
fixed, the branch, equally designated in the descriptiv~ words, 
remains, and the course col~tin~ierl on will intersect it. There is 
thus a natural object called fhr, whose position is fixed, and the 
line gives out before reaching i t ;  and it is well settled that in 
such case the line must be extended to the natural object and the 
distance disregarded. Trttern v. Paine, 4 Hawks, 64 ;  and nu- 
merous other cases. 

The court, upon the authority of Brooks r. Britt, 4 Dev., 481, 
3 r d  Hurley v. Morgan, 1 Der .  & Bat., 425, referred to the jury 
the inquiry as to the terminus of the line, the locality of the 
trees and branch, and certainly in this respect committed no error 
of which the defendant can complain ; and if it was error, it is 
corrected by the finding of the jury. 

The testimony all tends to show, and if not conceded, i t  was 
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not q~~est iol le t l  tirat it cloes shon,, that  if the line run  to thc  
branch or ,strealri, designated as the  Rig  Bmnch, atid thence pur-  
sues its meanderi l~g cvursc, as it  f l o ~ s  into the \Yillia~nsoll S m n ~ p ,  
as the next  lilie is tle,scrihed in the tlectl, it will ernGrace the locu:; 
ill dispute; while i f '  i t  stops a t  the  mud-1and and pmses aloug 
the  margins of thi,5 a11c1 of the  swamp, not entering either, t h e  
disputed land  ill be excluded. T h a  esccptioli, therefore, rnuat 
be overruletl. 

4. T h e  tlefendal~t's for~rt l l  csception is to the reading of the 
certified copy of tile tleetl o r  abstract, as  it  is called, of the state 
to Roger  Allen, bearing (late J u n e  7tl1, 1799, to show that  the  
land has bee11 granted and the title of the state thereto divested. 

T h e  extiihit seems to he inconlplcte, ba t  enough appears u p o l ~  
its face to show its char:~ctcr as a g r a ~ ~ t  of land of large dirnen- 
x i o ~  to the g r m t t q  ,211~11, and it  \)ear$ tile signature of thc 
governor (W. R. Davie)  and is certifietl hy thc register as  take11 
from t h e  registry. I t  is certainly adnlissihle f'or this reason, as  
evidence, and  to this alone is the exception directed. B u t  wc 
think it  is also sufficient to  sliow that  the laud has Lwen granted, 
a u ~ l  for  this purpoje only is it  offered. B u t  abstnicts-not p u r -  
porting to be cupies iu ful l  of the original-hare been received 
when aatlienticatetl as  records kept  under r e q ~ ~ i r e m e n t s  of law. 
Clark v. Uiggs, 6 Ired. ,  1 5 9 ;  JlcLenan v. Cltisholm, 64 X. C'., 
3 2 3 ;  Tolsolt v. J luinor ,  85 3. C., 235. 

5. T h e  title being thus  out of the  state, the plaintiff. alleges a 
continuous adverse possession fiw more than seven years under 
the  tlecd to him of EtIwill Strickland and others, and by this a 
vesting of the estate therein in hin~self :  Almost the  eutire case 
is occupied with a statement of acts of owuership, of' various 
kinds, u p m  the land as constituting possession. T h e  defer~dant  
insists tha t  these are  bu t  frequent and separate trespasses, not a 
1)ossessioa to ripen an imperfect into a perfect title. T h i s  evi- 
dence was passed on by the  jury,  under instructions which seem 
to have been free from objection. 

T h e  defendant asked a charge tha t  there was no evidence of a 
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continuity of possession for the necessary period, which the court 
tlcclined to give, an(l to this refusal an exception is noted. 

I t  is a well undewtootl rule of 1)ractic.e that errors assig~led 
n~tist be specifically pointcd out', anil wherein they consist, or no 
vorrection ~vil l  be nlade. The ' tcs t i~nouy is loose and discon- 
nected in time and plncc, extending over a series of years; show- 
ing the erection and occupation of' a house; the clearit~g ancl - 

cultivating portions of the land, fit for that purpose; the cutting 
of' trees and making 4iiugles upon the parts in dispute; thr  
getting a d  gathering of turpentine, ancl other acts iutlicatirtg 
a n  as-crtioa of on  nership, amply suflicieut, if unbroken, to con- 

fer tit!c on the pIaiiitiR, if lie did not have it before. MTe can- 
not see the alleged interruptions in the fkcti proved, and the 
required occupation bcenlr to have heen maiutuinetl, at leabt the 
jury were warranted in so finding, &I their verdict ought not 
to be clisturhetl for the reason urged. 

\Ve may n ~ i s ~ i n d e r s t a ~ d  the case on thi> point to the t le f  n- 
dant's prejudice; but if io, the result must be ascribccl to tlle 
vague and uninteliigible ~ t a t e m e n t ~  of the proof, a d  our ina- 
bility, in consequtnce, to detect au error absigned in suc.11 general 
terms, ant1 the fault in this regard lies a t  the tloor of thc nppel- 
lant. This exception must be also ovcrlded.  

Before closing the opinion, we are forced to animadvert upon 
the manner in which the case is prepared and seut up for review, 
anci it is but an example of many others. The  facts testified to 
are disconrrec.ted and confused, and indefinite in tilue and locality, 
and the defect is unaided by the accon~pany i~~g  diagram. The 
testimouy of the several wituesses is written without any break 
in passing from one to the other, am1 is itself vague arid unsat- 
isf'nctory. There are no marginal abstracts to indicate what is 
upon the pages, and no index to direct to the witnesses or the 
character of the evideoce they give. Added to this, ant1 seat as 
part of the record, arc the notes of the presiding judge, in extemo, 
taken during the trial. I t  ought to be needless to reiterate that 
in cages like the present where a verdict is taken, the facts should 
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be sent u p  pertinent to : i d  es1)1an:1tory of thc exceptions, n11t1 
not the  e ~ i d e n c c ,  t l n l e ~  tlre exception b e  to i t i  ailinission o r  
n-ijwtjon, o~ to it,: f:iiliirc upon 3 p o i ~ t  s1111111it:ed to the jrlry, 
a ~ ~ d  illell o ~ l l y  so far  a. ir. eiricaitlatcs the ~ s c e l ~ t i o ~ ~ .  If wses a1.e 
selrt up, thus  latle~r with t~+clc:s oiatter al!d h r d c n i o n r e  to the 
court,  a n d  o u r  rc,l,c:~it.d s u g g e s t i o ~ ~ s  arc  ~ l l~ l lecded ,  n e  shall I I ~ .  
compelled to renioud t l ~ c  cause or  refuse to hear it, until  hy a 

reference the snperfli~ciar n n t t e r  can hc rcmovec1 a n d  tlre record 
pnt in n proper form for an inteljigent disposition. T h e  accu- 
tnulating b[isinees befiire the court and our  incre:lsing lahors i l l  

clispatchiug it, will force this ncceisity upon us, unless gentlc- 
m e n  of the  bar and the jidgcs give more care ant1 xt tcnt io~i  to 
t h e  preparation of cases 011 appeal. 

1 1 1  t h i s  case there may bc error, but we cannot sce it  and it 
moqt be decided a5 if no er ior  existed. 

T h e  judgment  must be affirmed. 
x~ error. d f i r n ~ c d .  

Deed-il1istal;e as to  course awl  tlistuiice may be corrected. 

-4 mistake, a s  to  collrw 2nd dis tnl~ce iri tlie call. of a deed, mny he corrected 
where  tlie means of correctin? the  same are  furnished Ly more certain 
descriptions contained iri tire deell;  xnd where there i.3 a d i ~ c r e p a n c y  betvveell 
corlrae and  distance and  t h e  o the r  descriptions, t he  former  muit  g ive  way. 

(Coopel, v. TVhite, 1 Jones ,  3d9 ; Person v. Rovizcltiee, 1 Hay., 375; Ccimpbell r. 
JI~Arthur ,  2 Hawks ,  33 ; Hotisei, r. Eeito~z, 10 I red. ,  335 ; C~i.tl, v .  X~Crc l i .~ ,  
3 Jones ,  496, cited and  approved) .  

EJECTMEST tried a t  F a l l  Term,  1882, of HYDE Superior 
Court ,  before Gillirtrn, J. 

4 1 
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,4 jury trial was waived, and the court foulid the facts to be 
s~lbstantially as follows: 

Both parties claimed title to the land in dispute from B. y. 
Credle. The locus in quo is described by the lines indicated on 
the diagram by the figures 15, 16,  17  and 18. The plaintiff 
claimed under a sheriff's deetl, purporting to sell and convey 
the land as the property of B. F. Credle, bearing date the 7th 
of Octoher, 1878; and the defendants, under a sheriff's deed to 
Tilson G. Credle, dated Ju ly  5 ,  1869, and also a sheriff's deed 
(reciting a sale of the land as the property of said Tilson) to 
A p e s  Credle, dated March 4, 1871, and a deetl f r o n ~  Agnes to 
William Credle, one of the defendants. 

The land conveyed in the sheriff's deed to Tilson was described 
as beginning at a school-house on the public road, runnillg in an 
easterly course to Nasa Farrow's line, thence with his line in a 
southerly direction to the back line of Sadler's patent, thence 
westwardly with said patent line to the Credle ditch, leading to 
Oyster creek, thence northerly with said ditch to the heginning, 
containing about one hundred acres. 

After the purchase of the land a t  sheriff's sale by Tilson, by 
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his perniis,ion a d  that of Agac-; Crcdle and the defend,+nt, 
TTjllianl Credle, B. F. Creclle continued to occupy the house 
(marltcd o11 cliirgran~ "B. F. Credle's house"), but claiinml no 
iuterest in the premisis. Hc had no other house, nor had lie 
owned ally other land. The  def'e~ldants tool; poi-ession of' the 
land s o ~ e  time heforc the 7th of October, 1878, and cleared a 
p n r t i o ~ ~  of it about the house, and contiu~~ously cultivated it up 
to the trial. 

T h e  land lying south of the line, 15-18, for many years 
before the trial belonged to olle Harr is ;  that o n  the east of the 
line, 17-18, mas owned hy Kasa F ~ t r r o w ;  and that on the 
north of the line, 12-13, belongs to George T'. Credle, the 
plaintiff: Til5on'i: l i m  ruus from 1 6  to 15. Credle's ditcll 
runs south from 16. The  school-hmse called for is a t  15, ancl 
Piquet's liue ruui  f'rom 1 2  to 13. 

T h e  judgnreuts under which both the plaintiff and the ilef'en- 
dants chlaim, nere  f 'ou~~ded upon ante-war debt.. . 

The  case states that "no question \Tas made on the trial, except 
as to the constr~~ction of the sheriff', deed to Tilson G. Credle, 
whether upon the facts found, the second call in that deed, 
'southerly,' was coutrolled by the call along Farrow's line, by 
the second call for C'redle's ditch, and be read 'northerly,' and 
the fourth call, 'northerly,' be read *southerly,' to reach the 
school-house, thr  beginning. I t  n-as adn~ittetl that with these 
changes in  the calls of the deecl to Tilson Credlcx, that deecl 
would enclose the l a ~ l  the11 owned and occupied by B. F. Cre- 
dle-the land in controveryy." 

H i s  Honor belt1 that the calls in said deed uere erroneous, 
and wpre controlled by the more certain description of the land 
in the deed, and gave judgment for the clefendantq, and t l ~ e  
plaintiff appealed. 

KO counsel for plaiutiff. 
Jh-. Geo. H. B ~ o z u n ,  &., for defendants. 
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CRI:DLP: 2.. RAYS. - -- 

ASHE, J. It i, well icttled Ily repeated ailjr~clications of this 
court, that \ v h c ~ t  a nliitake occurs iu the conrse or distance con- 
t:~inctl in the calls of a deed, it mill not he permitted to diiap- 
p i n t  tho intcnt of' the parties, if that intent appears, and the 
~neans  of correcting the a~ibtakc are fnrnid~ed by a more certain 
description in the tleetl. Cooper v. TVhte, 1 Jones, 389; Person 
v. Roundtrer, I Hay., 371; Ctrmpbell v. ilIcAvthur, 2 HawLi, 
33, and ROUSCT v. Belton, 10 Ired., 358, in which Chief-Justice 
PEARSON say5 that the reas011 for m:ll;ing conrse n l~d distance 
give way to a natural bou~~ilary,  or the lines of another tract, o r  
to rnarlied 1iuc.s and corners, is, because a mistake is less apt to 
be committed in re rence to the latter than the former. Indeed, 
he says, t11e forme $ is consiclel.et1 the most uncertain 1ii11d of 
description; "for it is very ea5y to make a n~istalre in setting 
down a course and distanre, when tra~iscribing froril the field- 
hook, or copying fi-om the grant or some prior deed; or a mis- 
take may occur in tnaliing the survey, by losing a stick, as to 
distance; or maki~lg a wrong entry, as to coime. For these 
reasons, where there is a iliscreyancy between course and distance 
and the other descriptions, the former is !nade to give way." 

I n  our case, the intent of the parties to thc deed from the 
slieriff to Tilson Credle to convey the land owned by E. F. 
Creille (the clefentlant in the execution under which it was sold) 
~nanifestly appears from the deed itself; and if the calls of 
courseq in the deed sllordd he held to be the true boundary of' 
the land conveyed, the intent of the parties would be entirely 
disappointed; for the decd, according to the calls, corers no part 
of the land evidently intended to be conveyed. 

The  only land owned by B. F. Credle, and i n  fLct the only 
land ever owned by him, lies to the north of the line leading 
from the school-house to Parrow'b line; but if the calls in the 
deed should be followed, disregarding the other descriptions con- 
tained in it, it  W O L I I ~  throw the land conveyecl entirely on the 
south of that line, upon the land of Harris, and if there is no 
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inore c ~ ~ t n i n  dtscription in the deed to control itq calls, the 
tlei'e~itlant has failed to acquire any title to the land in tliipnte. 

But we tllinh the mean< of correcting the ~nistake, in the cal!, 
of the sheriff's deecl, art) amply furnished by the other and m o ~ r  
certain descriptio~is in the deed. 

The  first a l l  in the  lier riff's deed is from the .cliool-hou-e 
easterly to Farrow'q line, n hid1 is foilrd to run horn 15 to 18 in 
the diagram. T h e  next call i- with his liue in a "southerly" 
direction to Sadler'b hack line, n hich is evidently a mistake, for 
Farrom's line runs n o r t l ~ n ~ ~ r t l  from the point nhere it is met by 
the  fin^ c'ill of the deed, and that n1u.t control the second call 
of the deed, whether the line be marked or not. Corn v. Jl?- 
Cm7.y, 3 Jone., 496, And although His  Honor has not found, 
as a fact, the locatioii of Sxller'i back line, which seemi to have 
heen in dispute floin the pl:tt accompanyi~ig the transcript, both 
parties agree in it, location north of the point of intersection of 
the firit call of the deed and Farrow's line, and nhich ever may 
he the true location, folloning Farrow'\ line to it, the courie is 
nortlzioard. 

The  third call i i  westerly to Credle's ditch, nhich is fouild to 
run from figure 16 in the diagram, south, in thedirection of the 
school-lioube-an uumiitakable description; and then the fourth 
call norfherly with said t1itc.h to the beginning, is ~nanifestly a 
mistake, and muqt bc read southerly, or the line would never 
reach the beginning a t  the hchool-house. 

So then, the location of the 1,tutl owned by B. F. Credle, the 
Farron line, Sadler's back line, and the Credle ditch, all being 
fount1 to lie north of the first call of the sheriff's deed, are such 
descriptions of the land iutended to be conveyed as show bepond 
a doubt that the courses in the sccond and fourth lines were, 
through mistake, written southerly and northedy, instead of 
northerly in the qecoucl and southerly in the fourth line; and i t  
having been admitted that if these changes in the courses of the 
deed from the sheriff to Tilson Credle should be made, the deecl 
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Deed- Color of Title- City Lots. 

1. .i t l w l  is color of title only for the land debign:ttetl and deicribed in it 

2. A disl~nte as to the true location of a line separ:~ting twa town lots must be 
determined by an interpretation of the descriptive bt-ords contained in the 
deeds. 

3. If the nords simply designate the lots by number, the i~oundary, as cir- 
cou~scribeti by a c t d  nsc and occnpntion, is the one meant by the bar- 
gainor. Bnt where they refer to the lots not only by nnmber, l ~ n t  I ias 

k n o r r ~ ~  and desiguated i n  the plan " of the town, wl~icli plan contains a 

specific description thereof, it is the same :is if that descriiltiun were 
incorporated in the deed, and the latter must prevail; and it is incompe- 
tent to show by par01 that the bo~uldaries were intended to be difkrent. 

4. 7Tlietlier a dividinq line between contiguous tracts can be chnngecl by 
recognition and acts of owne~ship  of the proprietors (?). 

(Reed v. Schenck, 2 Dev., 415, cited and approved). 

EJECTMEST tried at January Special Term, 1832, of' MECK- 
LESBURG Superior Court, before Bermett, J. 

Appeal by plain tiff. 

Xessm*s. Jones & Johnston, for plaintify. 
~Vessrs. Wilson dl. Ron a d  Bzwzuell & t.Vcll!cev, fhr defendant. 

SXITH, C. J. The controversy in this cause is as to the 
proper location of tIw boundary line between two adjacent lots, 
one of which belongs to the plaintiff, the other to the defendant. 
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I n  t h ~  oi.igin:il !aying off and plal! of tlie town, now tlte city 
of C'llwiotte, a scl:larc boutitled hy Second, Tryon,  Thi rd  autl 
College ~ t l w t h ,  and enihracing both lot$, 1;nown as scjrlt~rc nu111- 
her ten, \ras divided into equal parts l y  a line extencli~lg fi-om 
Tli i rd to  Secori(1 street, I)isccting the  boundary of  the  square on 
tllose streets, and inatlc the rear line of t l ~ e  lots f rot l t i~ig on  
T r y o ~ l  an11 College street.?. These lines extending atvoqs the  
square from Tryon  to College streets a t  points equally clist:int 
one from tlie other, a n d  forming r igh t  angles a t  their intei-section 
with the  rear line first meutioned, divided tlie entire square into 
eight  lots, four fronting on Tryon  and the  same number f ron t i~ lg  
o n  College street, each of the  width of 11i:)ety-nine fkct a i ~ t l  of 
the  dcpth of o ~ ~ e  hundrcd and ninety-eight feet. 

72 

, 
j Half 
j 80 

I Def. 

Half i 
' 78 79 1 1  1, 

18 lt. 

UOLLEGE ST, 
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Thest. four lots fronting on Tryori street, counting from Tl~irt l  
to Second street, were n ~ m b e r e d  snccessively 69, 70, 71 and 72; 
while those 011 College srreet, enulnerated in the same dir~ction,  
were designated as 77, 78, 79 and 80. 

A divis;onal line running fro111 a point on Tryon street, 
eqaally distant froui the corners of the square on that street to a 
point 011 College street, also equally distant from tlie vorners of 
the square on that street, will terminate on College street at  the 
place contentled for by the plaintiff, and put the disputed terri- 
tory \vithin the limits of lot 78, onned by him. 

Tlle defendant claiws that the dividing line, whatcver may 
have been its original location, is formed by rurining from tlie 
admitted starting point on Tryon street, ant1 ternlinating on Col- 
lege street, eighteen feet northeast from the terminus claimecl by 
the plaintiff?, aas represented by (lotted lines in the di:cgram. 

The  plaintiff dcduceq his title through a n  nnbrolien series of 
deeds, commencing with a deed executed by Henry Eustace 
MeCulloch to the comnissioners of Charlotte in 1767, and 
extending down to the decd executed by Daniel Asbury to Wil- 
liam E. White in 1858, in all of which, except the first, the 
land is described as lots Nos. 69, 70, 77 and i 8 .  

The plaintiff the11 introduced the will of W. E. White con- 
ferring an authority upor1 his executor to sell, and a deed of con- 
veyance from the executor to hirnself on May 22d, 1869, 
describing the lots as being in the city of Charlotte it1 these 
words: "The following lots in said vity, and known and clesig- 
uated 011 the plan thereof as numbers sixty-nine (69), seventy- 
seven (77)) seventy (70), and seventy-eight (78)) in square number 
10, lying on Tryon street and College street, being the property 
on whicl; said testator lived at  his death." These lots, assliown 
in the diagram, constitute the area of the square lying on the 
northeast of the central dividing line from Tryon to College 
street, the true position of which forms the subject of dispute. 

The defendant derives his title from the deed of Joseph H. 
Wilson, administrator of one R. E. Carson, a former owner, 



Ilearing tlatc I \ L y  &I, 1861, f i ~ r  lcrts n r ~ ~ u b t ~ r  79 m i l  80, I~eilrg 
t h e  t\vo fronting on  College strcet, ant1 nearest to second street, 
fi)rniing o ~ ~ e - f i ) ~ i r t I l  part of the sqrulre, tu TI-illiani E. MTl1ite, 
antl a clccd f'roru thc  escerltor nia<le to the  defendant on J i in r  
14tli, 1870 ,  i l l  wl~icll the? Inll[l is tlcscribetl as "tliat ~ j o r t i o ~ l  of 
lots n i i n ~ l ~ c r  79 ant1 80 fronting on College strcet and r r ~ n n i n g  
1):ick SO feet to the line of' the  tlojver of' Mrs .  Carson;  thence 
with said dower line to t l ~ e  l i i ~ e  of' t h e  lots of A. B. Davitlson : 
t l ~ e n c c  wit11 hi.; line SO k c t  to Col!ege s t reet ;  thence wit11 College 
strcet 198 feet to tile b t g i l ~ u i n ~ . "  

I t  was iho\vn th:ltj !.ipol~ nlrasurcruent from the  intersection of' 

T h i r d  and  C'olleye sirects, :is Tlrircl strcet was first laid o u t ,  ant1 
t l iswg:t t~t l i~~p its s u l q u e n t  witle~iing, the ~distaucc t o  the point 
ivlierc tlie I,lacl; tlii-itling line meets College street is one hundrecl 
ant1 ~rinety-eight feet, wllili! to the point where the  dotted line is 
nict the  distance is one lirlntired allti eighty feet-the tliffereuce 
being eigl~teen iket, tire length of thc  Inse line of tlie portion in 
contest. 

111 l ike niaorier, ine:i.uring oil College qtreet from the cornel- 
of t h e  def'erldalit'i lot on Rccoi~tl i trect,  the di+tanc.e thence to  the 
11oint marked -1, wherc the black liiie meets College street, is one 
huntlrecl and ninety-four feet, wllile if extendrtl  to  the dotted 
line a t  three it i b  t n u  huntlred and twelve feet. 

l ~ r o n i  these n i e a a u r e u ~ e ~ ~ t s  it is mnnifebt, and thc contrary does 
not seem to have been pressed, that  accordiug to the first f h m n -  
tion of t l ~ e  honndaries of the lot, as the city was laid out, the  
disputed area is entirely within the  lines of  lot 78, ant3 if the 
contio.i-ersy is to be decided nccorcliag to their priniary location, 
the  plaintiff is entitled to recover. 

B u t  it was in evidence that  the dotted line betn-een Tryoil slid 
C'ollegc streets hns heen recugnized as  the division line hetween 
tlie adjoining lots by their former proprietors, antl posscssio~~ 
lieltl ancl acts of o~vnersh ip  mercisetl oil either side up  to i t  fiw 
a period of  more tlinn thir ty  years, without interruption, until  
the  tit le to  both on Collegc street vested in the  testator, TITST. E. 

42 



\ \ 'h i t~ ,  under tlic respcb~.tirc: t i ( ~ &  of' Dtiuiel Al:31)nry ill lS.ii3: 
: i d  of \Vilson, atlnrinistr:itl.)r, in V"l, \\.lien lie i)cc:irnc ~ I I P  
owllcr of' the land on ciillcr siclc of' t l ~ c  line ill c o l ~ t r o v e i . ~ ~ ,  :lti(l 

the adversary occupation cwsrti. 
Tlw 10i1g possessio~i t h i ~ s  sl!ow11, wit11 ~incjuc..tioning :icquit .+ 

cellce o11 tile jmrt of proc:c(ling pvprietors of' tlie 1)l:iintiff)s lot,, 
r~o t  only raises a 1)resumption of n prior gmnt froti1 thc state, :1r 
cllargetl by the court, but of :i conrey;iwe iiom olle proprietcw 
to thc otllt:~? so :is to lllakc s d r  tllc t r w  liiw separating the x!ja- 

cent lots. 
But  when tiie testator beramc: tlie o w n c ~  of' h t h  ntljncent lot., 

the line L ' ~ I I I ( I  be obliteratctl, Iiowcrcr well est:lblisl~etl hcii~re, i)y 
hi111 or liis ar~thorixetl oxec:utor, i l l  :illy colivryanccs either !:ligllt 
tilereafter clioosc to malie to tliflcwilt purch:~scr,s. The first of" 

the snbseq~~en t  deetls, executed by the esecritol. of' i\'iiite, is t o  

tlie 1)lailitif-f; and as that ~ilatle a year Inter to tl:c tlcf'elrtlailt c.:rlIs 
for a d  recognizes the plailltift"s line a l w g  which it 1'1111:: to (.'ill- 
lege street, i t  is obvious tlle sol~itiorl of tlle wl~truvc'rsy is to iw 
foulid in putting :I conxtrnction ut)on the clesc~iptive words cou- 
tained in the p i o r  dcctl of the plaintir, :111d itseert:iilii~lg to ~ I I ; I L  
lancl they are to be fittrtl. 

If these words of clescription si111t)iy ~1csip:~teci the lot-; I)?; 
ilunlber, it might be urgrtl with n ~ n c i ~  force t h t  the lxirliitlarj-, 

as circarnscriljecl by actu:il ~i,+c : c d  c.~ccvpticm e s t e l ~ d j l ~ ~  b;:illi 
over so long :ul intclrval of' linie, was that ~~ie : in t  by the 1):11,- 
p i l lor ,  the lot rctaii~ilig it. 1 1 ~ 1 1 ~  by i i i~~n\)or,  :dtliough of climiii-- 
ishetl area. 

Ihrt this rcaroning is not snstail~ixl hp tiie ( I c ' s ( ' ~ ~ ~ ) ~ ~ v c  I;i~~gii;~gi: 
of' the tlectl. The lob  are not only refkrrctl to  iy ~lriliii~er, " h;sl 

trs 6,lozru a d  tlesigrl:~trd i i ~  the II / :III  tliertld;') ~ l i : ~ t  is7 wit11 tlie 
-:uiie boun(laries \\-hi( I! loc*:rtcvl ant1 tl!+iiit~l tlwnr i l l  tile first or 
origillal plotti~lg ant1 l:lxi~rg of!' of-' t l ~ c  to\vn. 

Tliis inter~)ret;itio~r ~ c i l l , ~  to hc rccjr~iiwl to give o p e ~ t i o r ~  auti 
scope to the l a~rp : igc~  c ~ r ~ p l o ~ c ~ l  i l l  tlcign:rting tile s11l:ject niat- 
ter of the deed ; :111(1 t l i i i )  tlic aiith;tl~ize(l ~.eprcciltati\.e of' the 



owner of l)oth, \vas a t  full  lilwrty to (10. H e  has chosen to go 
113~1i ill parcelliug out the land, :~ntl re-i~rstntc the originnl bonn- 
tlaries hetweeu different ~)urchnsci,,;_, and this esl)ressetl intcnt 
:nust ])revail over 311 inferiuces to be d r a n . ~ ~  frcin~ the acts and 

rche,*e thcy m r e .  
\Ye d o  not see Ilow the  defendant's deed could be color of tit le 

so as to  cncroacli iipou tile plaintiff's land, vl ien its line stops a t  
the  plaint i f ' s  boundary ant1 fol1on.s it  to College street. A 
dcctl is color o ~ i i -  f'ur what laud is designated and described i u  
it; and there c:in be no overlwp1)iug effict n*cribetl to it  to divest 
or. impair  the  tit le to  lu~ltl  which it  ri~ercly touches. Indeed  
rilere is n v  coutest between tlle parties as to the ownership of 
these respective lots, but  as to the t rue location of the  line tha t  
separates them, autl this ulrlst he t l c te r ln i~~ed  by put t ing an inter-  
pretation upon the t l esc r ip t i~e  language contai11c.d iu tile plain- 
tif 's deed to wliich that of the  tlefendtl~lt conforms. 

\Ye have not,  in this v i e ~ r ,  considered the able :id instrncti\.e 
argumeut ,  appare~l t ly  s:ipportetl 1); nunlerous citcd cases for t h e  
propositioa that  a divicliug line hetween ( ~ n t i g u o ~ i s  tracts can be 
cliangetl by recognition of the resl~ective proprietors, accompa- 
nied by acts of ow~lersh ip  :m(l possession on either side, short  of 
tire period ~-11icd1 raises t h e  presumption of' a conveyance con- 
sistent with the posse~sion, for the  point is not niaterial in tlecitl- 
iug  the present controversy. I f  i t  were, we should he reluctant 
to f i~ l low those atljutlicated cases, a ~ t l  give such force and effect 
to a Inere parol agreement so mnch at  variance \vith the current  
decisions in tlii:: state. 'They may be the  o f s p r i ~ ~ g  of the  re1711- 
diated doctrine of part perf;)rniailce of a contract required hy 
tlie statute of frauds to be in writing, and proceed npon the  idca 
tllat as  under these circumstances a court of equity will enforce, 
so a court of law will recognize tlie long ncclnie~cence in a parol 



c.olltrnc.t in reg;tnl to boa~lt l :~ry of' ailjoini~lg Iant1,-, :is citnldi~?liing 
rights :ltlti es tol~ping 1):trtic.s fi'o~il clispr~ting it. Sr~cli ;ire? t h e  
reasons : ~ a s i ~ i ~ c c l  in .wme of' t h e  c x c s  for  the ruling. 

'I'll(> ( ~ , r r c c t  rnlc \\-ilirh co~nli.~ell(lh itself to our approval is 

1;iitl clowll ~vi t l l  great c~lenri ie~s by Cllicf-Jr~stice I I ~ s r j ~ m o s  i 11 

:I case \sit11 features very 1111icl1 like our  o\sn, a d  ill w l ~ i ( h  it  
w s  propo~c(I  to proye the hou~lcl;irics of' a lot, tlesc~ibetl by 
c20urse :rl:il distance i n  the dced, by showing wllers the lilies were 
originally run  and 11:lve liecn .since recognized 1.); correspo~ltling 
:icts of (I\\-nership. 

H e  says, t l e l i r e r i ~ l ~  tile opinion of the court ant1 referring to 
cases in which course uncl distance had been made to conf'orn~ t o  
actual I m ~ ~ n t l a r y  rn:~rl;s pu t  u p  :it the time, but not mentiollecl i l l  

t h e  tleed : 
" ~ I ~ L I J -  of ~ I ~ P L N  nc rc r  uiet the approbation of the  professio11, 

; ~ n t l  f'w luany years we h a r e  in  al l  cases, I believe, except one, 
adliered to the  description contained in the deed, and it  is 11111~11 

t o  be lamcntecl lha t  we d o  uot altogether." '" " " L'his," 
he conti11~1es-iilei111i1lg the  exception, " is going as fa r  as prrl- 
tlence pern~i tq ;  f i ~ r  \\:hat passes the  land not inclnded by the 
t l esc r ip t io~~ in the tleetl, but  included by t h e  ~rlarked line? Xnt 
t h e  deed, for the description c n n t a i ~ ~ e d  in the deetl does not com- 
prc l~end  it. I t  paves  therefore hy parol o r  by mere p e , ~ r n p -  
tion. A s  ihr  as we know there has been no series of (lecisions 
by which the description in the  deed is varied hy ~ ~ ~ a r l i s ,  uuless 
they were ~n:ade for the termini of the land described i l l  the 
tleed, o r  s11~~1oset1 t o  be so mnde, and to which it  mas i n t c d e d  
t h e  dced sllould refer; o r  to  wliicll it was supposed the L deed did 
refer, or rather s u p l m e d  that  t t ~ c  courses and distances corres- 
poided with t h e  marl;?, and t l ~ a t  the  same land was describetl~ 
whether hy course anti distance in the  tleed or try the n ~ a r l w l  
lii~e." Reed v. iS'clzemk, 2 Dev., 415. 

Adhering t o  the  rule that  we ruust look into the instrument 

itself to  ascertain what is meant to  be conveyed, and ~isislg par01 
evidence to  fit the  description to the  t ,hing described, the conclu- 



q i o i l  i.; unavoit1,~l)le; ax1  *O the jury \ i~ould h a \  e been charged, 
that tlic plaintiff's deed cd~nloraces the lot, as originally laid out, 
a ~ l d  the province of the jury ~i rnply  to a<certaiu where  tho^ 
line.. Tvere, and whether they take in tlie disputed part. 

F o r  the error 1)oilltetl ont, the verdict mn-t he qet aside and :I 

n e w  jury ordered, and it i i  yo atljnclged. 
Error.  T ' i n i r e  de /loco. 

R F. P H I F E R  and o t l~e l s  v. PAITL BIRNIId lRT,  Ex'r,  and othel i  

1. I n  injunction, the  court will recjnire the party seeking relief to make a full 
discovery of the facts and nse perfect candor in alleging then]. 

2. T h e  bargainee in an unregistered deed has a legal title, which, though 
incomplete, cannot be defeated by the mere act of tlie bargainor in exe- 
cuting another deed to n third pnrtp, without notice, and whose deed is 
registered. 

3. d i t l i o i ~ g l ~  srlcll deed cannot be given in evidence until registered, and does 
not therefore convey a perfect legal title, yet, when registered, i t  relates to 
the time of its execution, and the title becomes complete. 

i f i w i s  v. Pod, 2 Dev. Eq., 412 ; IV('cllke~ v. Coltiaine, 6 Ired. Ey., 79 ;  TVi1co.r 
v. Sptwks, 72 IT. C., 205 ; Smith v. Dwnei., 4 Ired.  Eq., 433;  Hodyes v. 
Spicer, 79 K. C., 223 ; Beconctn v. Simmons and Hme v. Je~nignn, 76 K. C., 43 
and 171,  cited and approved). 

i\lur~o_v fhr injunction, in all action pending in CABARRW 
Superior Conrt, heard at  Chamber< on the 10th of October, 1882, 
before Gravcs, J. 

The motion was heard upon ez pnrfe affidavits, and an injnnc- 
tion granted u n t i l  the trial, and the defendants appealed. 

J~ess i~s .  TViilson R. Son, for plaintiff's. 
,Vessrs. Fozcle R. Snozo and P a u l  B. ~?feans, for defendants. 





:~lrd it \\.as finally so ttdjutlgecl in that nctioii; and h e  sum 
?ecureil i l l  tlie note to Mrs. Smith war tlirectcd to be paid (atid 
it hub hcen l~aid) into office for tlle hencdit of the tlevi,rees, tllc. 

ilefinclant; ill this action. 
Y~l~i t l i  h :~d ~ C T I I  eutrusted by the plnirltifYs with die deed to 

tl:eir ~t~icesti)rs for the purposc of !laving it registered, antl ~vl i i l<~ 
negotiating ihr the sale an(.] conveyalice of thc I:~nd to Aleare$, 
lie c:~i~i;cd t!le same to be proved before the clerk, but afterwards 
r e~ i~oved  it from the office so that  its registration was never con]- 
p!ctetl. J l ca lw  had notice of' this tleed at the time of his p w -  
callaw, con-dted counsrl ~v i th  regard to it, and was advised t l ~ a t  
it ~)a--.etl 110 title to any one. 

'She piaiutiffq aver that !le hay the tleed now in liib poiaession. 
atid as his 11 lierc,~bouti is u n k ~ ~ o w n  to them, the deed i i  thereby 
loft to t hem;  that tlic?; are informe(1 tlint he ha. bold tlic land 
to ]jartie- who  11ad i ~ o  notice of the lights of the 1,laintifF in the 
~)reilli;e\; that e~c lus ive  of the n ~ i n c ~ d s ,  and i;)r :~gricultnral 
p n r p e a  alone, tlic land is not ~ r o r t h  more than fifteen hundre~l 
dollars, a11c1 they iay tlrey are atlviqed t l~a t  tiler arc entitled tl) 

have the rlifclence between that sum anJ  the price agreed to be 
11aid for t l ~ e  land, a5 reprehenting the value of the minerals- 
they otfering to ratify the sale thereof to Meares or his grantee. 

They alio aver, that the clefendants are all iniolvent, antl there- 
fore ask t11:1t they may be el~joinrtl froin rec~eiring any part of 
the funtl paid into court, until the pl,rintiffs cat, establish their 
right, in the premi3e-, which they undertake to do in thiq 
action. 

As  n e  rmderstantll the statement of the plaintiEd case, and the 
argument of their cou~isel, they rest their right to the relief 

asked upon the notion, that they are now precluded from a w r t -  
ing their clairi~ to the property itself, and this, in turn, rcsts upon 
the pwposition that the Itargainee, in an unregiitered deed for 
land, takes but a bare equity, which may he ab-olutely defeated, 
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ianle tinle having ~ l o r e  accurate and ti~inute information, we cau- 
not avoid an impression that they are ~ i o t  dealing fraliltly in the 
matter. 

'l'lr~re is, moreover, the same lack of d i l i ge~~ce  in connection 
with the non-production of the deed under which they claim, 
and the same apparent nan t  of c ~ n d o r  in setting out its provii- 
ion>, a t d  e~pecinlly its description of the property inteuded to 
be conveyed. So far aq i, tli,cIowl in the ca3c, not a step has 
l ~ e e r ~  tnlien or an effort n~atle to secure its production, or even a 
copy to be used in evidence; but the parties content thelliselves 
with merely sayi t~g that Meares has it in his possession, and as  
he i:, a non-resident and his m1le1ml)outs is uulino~rn,  they con- 
sider it as lost to them. 

T h e  plaintiff', Archibald, whose affidavit nas  taken, admits 
that he once had tile paper in his custody, after he had acquired 
his interest in the land, and should therefore accurately 1<now it:: 
exact contcuts, and in Ian, is presumed to do so. Their  other 
witness, Smith, between whom and themselves there manifestly 
exists a cornluon understanding of some sort, if not  a cominunity 
of interest, had full oppor t~u i ty  to acquaint himself with its 
terms; and yet, the only account of the matter given by either 
of these witnesses is the general one that it purported to couvey 
the two gold veins, linown to traverse the laud, to the grantees 
named. When it was alleged, as it was in the affidavits of the 
defendants, that the iustruruent was wholly inoperative, as a 
deed, because of the uncertain description of its subject-mattey, 
and that  011 this accouut it had been twice coridetrlned by learned 
counsel, it  plainly became the duty of' the parties, in justice to 
the court, accnrately and minutely to set out its details, and par- 
ticularly to iay whether the description of the interest conveyed 
was the same as that contained in the iwperfect deed from the 
assignee to the plaintiff, Archibald. 

When called upon to lend extraordinary relief to parties, the 
court ha, a right to look for full discovery and perfect candoi 
on their part. I t  is by their nou-observauce of this rule that 

4 3 
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l y e  (11.1 not care, how?\.c:r, to pnt our dccisioi~ 11p011 grounds 
personal to tile pl:~i~~tifTq, as we arc conriuced tlic~re is an rrror 
irr the prcmiscs :~ssunletl by tlretn, :!lit1 upon wliic~h they 11:11-e 

I nttetnpt~d to build their equity. 
TThile 111:111y of the judges hare  spoliel~ of tllc estate which 

the I~argtiuee in an uilrcgisterccl clccd takes in lantl., as :m equity, 
;md of the i i ~ c t r ~ u l ~ c ~ l t  itqelf as an esecutory contract, n e are 
,\ware of n o  authority for the position that the cctate thus created 
c3:111 be displaced, or dcfcatctl, 1)y the mere act of' tlic bnrgninor in 
111aliing allother conveyance to :I third party withont notice, a i d  
I\ how deed may be regi+xd. 011 tltc contrary, whenever the 
clue.tioll liaq beca the wbject of c w d z r a t i o n  by the court, as it 
h m  been more tllan otlce, its clecisionz have been uniformly incon- 
.icteilt with any such idea. 

111 Morris v. f ir t i ,  2 Dev. Eq., 412, it i i  qaicl, that quch a 
Ixwgainec, after the esecutioll of his deed and before its registm- 
tion, ha:, not a illere equity in the land: he haq an eqnitj- m d  an 
incomplctc legal title, nhich will become n l)eifect legal titleji om 

the time of the ezeczction of the tlted, nhenever the registration 
.hall t:&e effect; and it naq added that, e l  en hefore the enrol- 
ment of the deed, he s~ a- tenant of the freehold and therefore a 
recovery under :i precipe against llim would be good. 

Again, in llidlser v. Coltraine, G Ired. Eq., 79, it nus  decl::red 
to be an error to say that an unregistered deed cwnferq o!ily an 
equity; that it is a legal coi1r.c~ ance, which, although it cannot 
be given in evidence until registel-ed and tllerefore ii not a perfect 
l egd  title, yet has an operatioil a. n deed fronl its delivery; ant1 
it ma.: emphatically said, that the ignorance of such a title in one, 
\rho might afterwardi buy thc land, could not impair it. 

I11 1t7ilco.~ V. S p u r ~ ~ s ,  72 S. C., '708, Mr. J~ihtice READE, 
*pealiing for the court, s a y ,  that nlthongh a deed c a n ~ ~ o t  be u d  
to support n title until it is registered, *till when registered it 
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~~npa~tic~ipatetl  in by any one, they can determine their estate 
in the land and cazt it upon those who may now hold the legal 
title, and demand to he paid its price. 

With a full Ialmwledge of the claim of the plaintiff,, such as 
it is, Rfcarc, contracted \\it11 the ancestor of the defendanti, and 
agreed to pay him four tllonsancl dollars for the l a d  I u  m:if;ing 
this contract the pnrtics (lid not, and could not, impair the title of 
the plaintiffi, and there is nothing therefore for the latter to ratify. 
I f  cliiposed to assert their (.him to the minerals imbedded in the 
two veins traveriing the land, the co~lrts are opcn to them, ancl 
will aicl them so far as to compel the production of their deed for 
registration, or, if destroyed, will cauv itb place to be snppliecl 
by another; but caililot hclp them to any part of the fund ill 
question, because they have given nothing for it. 

The court is of the opinion that the injunction wat iinprovi- 
tlently granted in thii case, ancl the order to that effect i- there- 
fore reversed and the injunction cli-iolved. Thit  will be certified 
to the end that the partiei may proceed as they may be advised. 

Error. Zieverwcl. 

1. A sheriff's deed, made in pnrsuance of xu execntion sale, operateu from the 
day of the sale, not from the date of' the deed. 

2. I n  s:lcl~ case, the pirchaser, being c lo t l~e~l  with the legal title from the (lay 
of sale, is also s~l l~jected to t l ~ r  consequences attending a possession, nntler 
color, hcld adversely to him. 

(Hoke v. Henderson, 3 Dev., 12 ; Dobson v. E~zuin, 4 Dev. & Bat., 201 ; P l p z  
v. Williums, 7 Ired., 3 2 ;  Dcividson v. F~ezu, 3 Dev., 3 ;  Tester~nan 8. Poe, 2 
Dev. & Ent., 103 ; Presnell v. Ramsour, 8 Ired., 50.5 ; Woocley v. Gillicon, 67 
X. C., 237 ; Dobson v. J Iu~phy ,  1 Dev. & Rat., 586 ; Piekett v. Pickett, 3 Der., 
6, cited and approved). 
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EJECTVENT tried at Spring Term, 1882, of WATAUBA Supe- 
rior Court, before Avery, J. 

This action was begun on the 22d day of March, 1877. I t  is 
brought to recover the possession of land the title of which i i  
claimccl by both parties, as derived under one D. C. McCanless. 

The plaintiff' claims uuder a judgment aud execution against 
the said McCanless and a sheriff's deed conveying the land as 
his property. The sale took place on the 16th day of Novem- 
ber, 1859, one Deal being the sheriff of the county. The plaintiff 
was the purchaser, but took no deed at the time; nor until the 
Gth day of Map, 1876, when he procured it to he made by the 
said Deal, who was still a resident of the county, though out of' 
office. 

I n  support of his title, the defendant offered in evidence a 
deetl purporting to convey the same land from the said D. C. 
McCanless to J. L. McCanless, dated Jannary 6th, 1859; also a 
deed from J .  L. McCanleis to John Horton, dated the 1st day 
of March, 1859, and a deed from Horton to himself, dated the 
1st day of March, 1877. H e  also offered evidence tending to 
sliow that he, and those under whom he claims, had held con- 
tinuous and adverse possession of the land from the first deed 
in 1859. 

The plaintiff insisted that the deeds from D. C. to J. 1,. 
NcCanlesq, and from the latter to Horton, were both made with 
the intent to defraud the creditors of the first grantor. This 
was denied by the defendant, who also insisted that, even con- 
ceding the deeds to have been fraudulently made, they still con- 
stituted color of title as against the plaintiff from the date of hii 
purchase in 1859, and had ripened into a title under the statute 
of limitatioas. This, in turn, mas disputed by the plaintir, who 
contended that those deeds, being fraudulent, began to operate as 
color of title only from the time he procured his deetl in 1876. 

Under instructions given them by the court, the jury found 
the issues in favor of the plaintifl, and specially that the two 



RTJFFIS, J. It is the ;\-ell wttlc'ci law of this state, t l ~ t  a 
fraudulent deed i b  void to  nli inteutx, 2 %  well ~v l t c~ l  attcml)tctl to 
be set u p  as color of' title, as wherl off'eretl as titlc itscif, a~it l  t l ~ t  
no lengtli of possessiou under it will have tile c.!l'~~~t, uiltler t l ~ c  
statute of limitations, to bar :I creditor of tile graiitor. d1ol;c v. 
Ireuclemon, 3 Der., 12; Dobsou v. I;:;wiit, 4 Dev. k Hat., 201 ; 
H y n n  v. ll%'llinms, 7 Ired., 32. 

The  same atithoritien w e  direct :dso to the pniut, that so P ~ O I I  

as a sale by a creditor untlci- ;in eswt~tion takes place, thcu st~rlr 
deed, though previonsly ir~opcr:~tive, I~egins to opcmtc: color of' 

title, and will ~ , ipen illto n gootl title i f '  sevc~i years of' ~inintcr- 
ruptecl ac.lvet,se possession be tllercnf'ter hatl 11ntler it. 

r 7 l h e  principle ripon which these clccisio~~s go, is, t11:1t tl1c5 
statute of frauds malies the ~ v l ~ o l e  coutract Ijetv-ccn thc f'ixr~tlu- 
lent grantor :uld grantee void as :ig:~ill?t the ~ ' r~d i to i . ,  ::o t11:ti. t l t ~  
possession of the o w  is tlic p o s . m ~ i o ~ ~  of the otlic!r, :111(1 ilierr- 
fore cannot he adverse to tlic cwditor. h i t ,  wlicil tlw s d c  11y 
the creditor occurs, there is no -.ucd~ confitlenct or pri;.ity l)c~twcc~!~ 
tlie p~~rchase r  and t!te grautec, ant1 the: po+essiw of' tilo lattw 
then becomes arlvel-se. 

So much, as we untlerstancl f r o ~ u  the caw, n.m conccclctl I,!. 

both counsel in the court below, a : ~ l  the o!~!y contc:~~tio:i 1)etwecn 
them seems to have bceu, whether in this particular case iiic tlecd 
should begin to operate, and the statute Ijegil~ to rult against the 
plaintitt; froni the date of the .d~crill"s sale in  1859, or from tlie 
time he procured his deed in 18'76. This qr~estion, we c.onccirc, 
to have been settled in principle 1)y a series of tleeisions in this 
court. 

Iu Dazkkon V. E1re7c1, 3 Dev., 3, it was l~eld that a sl~criff ' .~ 



cleetl, ~vl~c,never  ~ n a d e ,  relates to the  sale, ant1 from that  time 
vest.; the t i t le i l l  t11e purchaser, so :is to defeat any  i~~te r rucd ia te  
transf3e'ei. o r  i n c u ~ n h r a ~ ~ c c  by the debtor;  and  this  rule  was fol- 
lajved, wi thor~ t  clriestio11 in ?'ester)mn v. POP, 2 D e v ,  c !  h t . ,  
1 0 3 ;  Presne/l v. Rcimsoui., S Ired.,  506; ll/'ood/ey v. Gil/l(c,i~, 67 
X, CY., 23'7. 

So  completely was it recognized in Bobson v. 1 7 h c ~ ~ ~ h y ,  1 Dev.  
& Bat., 586, that  the  court held t h a t  the sheriff's deed, madr  
s rveu tee l~  pears after the  date of his sale, had such relation to 
tlw sale, antl n-as so intimately connected with it, as  that  it ~rciulil 
operate a coli)r of ti t le retrospectively, aud give effect to pos- 
session taken at t h a t  time. I t  was likelled to  t l ~ e  case of a bar- 
gain a n d  sale which must be registered before i t  can have any 
eff'ect, bu t  i f  registeretl, gives title o r  color of title, as the ease 
i m y  bc, from the d:iy of its delivery. 

F r o m  these authorities, i t  would seen1 to follow as  a necessary 
tletluction in our  case, that  tllc t,wo deeds held re,3l)ectivelp by .J. 
I,. hIeCa111ess nod H o r t o ~ ~ ,  b e g u l ~  to be color of  title, and to be 
sr1scel)tiblc of' niaturing into a valid title, as :\gainst the plair~ti!T, 
from the  date  of his pr~rchnse in 1859. I f ,  when sn'useqnently 
ohtaineil, his deed should have relation to  the  sale f i ~ r  any plir- 

] m e e ,  antl ~ v h c n  to his :dvantnge, it must d o  so for  all  purpose^, 

and  t l~ougl l  to his disadvantage. We cannot be prrniitted to 

enjoy its benefit iu clothing him with the legal title from that  
day,  witllout subjecting himself to  the  co~lsequences atteuding 
311 ope11 and r~otorious poisessioi~ heltl adversely to him. 

But we arc not left to  mere inference in regard to the lam 011 

this point. I n  Picket t  v. Piclxft, 3 Dev., 6, t h e  very clr~estion 
arose, and  there was then a direct adjudication up0n it. I t  was 
declared by the  court, that  the possessioil of a fraudulent clonee 
l w c a ~ ~ ~ e  adverse to the  purchaser under  au execution in favor of 
a creditor of  the  donor, frorn the  moment of  the sale by the  
sheriff; a n d  t l ~ a t  what then becaiue color of title, in such donee, 
had hecon~e  title itself, even before the p u r e h e r  had taken hi.: 
tleetl from t h e  officer. It was said to  be unnxessary  to  specu- 
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late as to \rilere tlic legal title was i n  such case; that it w : ~  
mncwhere;  am1 wherever it might be, the open possession of 
aliother under 3 distinct title ~iiust  be treated as heing advcrseto it. 

The plaintiff' i n  this action acql~ired, 1 y  his pnrcl~ase in 1859, 
211 illchvate title to the 1a1d in  clispute, wl~ich 11eit11er Iris dcbtor 
nor his fraudule:~t grantee coultl have tlefhated. I t  was his 
cluty-:\"Ire law f'urnislietl hi111 the opportimity to do-to have 
~'erfectetl that title by taking a. deed from the sherift", and his 
folly not to have done so. There can be no reason why he 
sliorilil not have been expected to complete : ~ n d  enforce his title, 
such as it was, in tlte same time that is prescl.ibetl for all other 
c~lai~nant~s, m d  his fhilure to do so is atte~lcled with the very mis- 
chiefs which it is the purpose of all statutes of repose to avoid. 

For  the reason that His I-Ionor f d e d  to instruct the jury as 
to tile li~rle when the statute began to run in favor of the defen- 
da~l t ,  this court thinks he is entitled to :I vem& clc noljo, and this 
!m!;es i t  unnectwary to tlcter~uiae his other exception. 
I.' xrvr.  T'eni7.e cle ~zovo. 

Beet/, lntcnt awl ycctcnt cl~)zbigziity-Pccl.ol evidence-Notes nttd 

Bonds- L~TSZCWJ. 

1. Par01 evidence is adn~issible to lit the description contained in ;t deed to 
the 131ld, wl~ere  the anibigclity is Intent; o t h r ~ v i s e ,  \vilere it is ~ ~ a t e n t .  

2. T o  avoid :L h o d  on the gronnd of c~su!.j-, i t  must be sllo~vn to lisve been 
illeaal crb in i t io;  for if good in its creation, it  cannot be avoided by any 
subsequent usurious agreenlent. 

I ('(~pps v. Holt,  5 Jones' I<q., 153; D. & D. A. v. ~~01v.ooc1, Bush. Ecl., 65; Hil- 
licwd v. Phillips, 81 W. C., 99;  Xcissey v. Belisle, 2 Ired., 170; Dieliens r. 
Barnes,  79 5. C., 490 ; Xoore v. H~i l t on ,  1 Dev. Eq., 4%; R:~odcs \.. Fdlr i l -  
wide,., 3 Ired., 413 ; Cobb r. illbiyniz, S3 S. C., 211, citcd and api~rovedl .  



RLTI<~IX, J. Thi*  a c t i o ~ ~  15 iwought to  fureclose a mortgage, 
I\ hit11 n a i  g i ~  en 1)) the  clcf'el~tl:lut, R o n  land, to the p la i~~t i f f "s  
inte,tnte (D. 31. Carter)  on the 28th (lay of' May,  1673, to  secure 
a certuio debt d u e  by J i ) o ~ l d  I ~ c w ~ i n y  even date  with the  deed, 
m r l  paya1)le 1111 the 1st d :~y  of  June ,  1874-the fame being reg- 
i3teretl on the 31qt of May,  1873. 

I n  the deed, the  land was dc+cribetl as  being " a  certain parcel 
of land situate i r ~  Eetluf'ort county, i l l  Rat11 towl~ship,  on the  
east side of' Ba th  creek, nut1 on Reedy I ~ m n c h ,  ad jo i l~ ing  the 
land* of W. I,. Tyre ,  H e n r y  Ormontl,  and  t h ~  lands formerly 
belonging to 8. W. Plotlge*, ant1 containing one l~rinclred and 
for t j  acres, it being the same land con~eyecl  h j  J o h n  TT. E a r l e  
to said Rowland I)y deed tlatetl Rlay 28th)  1868." 

T h e  defentlaut-, Sa~ni le l  uud Benjamin Eboln,  h a r e  since llur- 
ch:i+etl the land of R o n l a n d ,  and they allege that  they were 
misled into doing so by tire in-uffieieucy of' the descriptiou coo- 
tained in the deed, I I O ~  l inon iug  that  i t  affected the land I I ~ W  

sought  to  I x  sold, and  a t  tile trial they iwsisted tha t  tile deed \\a. 
void because of' t h r  u ~ ~ c e r t a i n i t p  in this particular. 

F o r  the purpose of identifying the land, the  p i a i n t i r  intro- 
duced as a witnei.3 a surveyor, who testified that  he had surveyed 
the  lines of the adjoining Iat~cli, and knew the tract from hearing 
its description read from the deed ;  tirat I I O  other tract in the 
c o u ~ ~ t y  \vouId fit the  description g iven ;  a d  that  i t  could not be 
more accurately described, e s c e l ~ t  by giving its actual metes and  
bounds. T h e  reception of this  testimony was objected to by the 
defet~dants ,  a d  con-titute. the  subject of t l ~ e i r  first exception. 

4 4 
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The  pl,~intiff offered in evidence another l~aper-nriting nntler 
seal, executed by the t le fe~~d:~nt ,  Rowland, on tlic 4th day of 
March, 1876, wherely iu consideration of the forbearance, on 
the part of the plaintiff's inteqtate, to collcct the debt secured in 
t l ~ e  mortgage, i)y foreclosir~g the w n e ,  he pron~istd to pa? him 
iuterest thereon at  the rate of eight per cent. per annun1 (the 
fornler rate being six per cent.) and to coinpoond the same annu- 
ally until paid. The tlefenclants inyi~tecl th :~ t  the effect of this 
agreement was to take anny from the plaintiff the right to hare  
any interest upon hii  debt, ant1 asked the court so to rule, \rliich, 
hoaerer ,  was refused by the court, and this is the snbject of 
their other exception. 

1. I f  there is any aml)ignity in the description of the land, as 
vontained iu the depd to plaintiff's intestate, it certainly is not 
patent upon the face of thc instrument. F o r  aught that can be 
seen from barely reading the paper, it may contain an accurate 
aucl couuplete description of some land. If, then, without adding 
to the terms of the deed, the description can be made, by ex- 
trinsic evidence, to fit the particular land in controversy, it i3 

admissible according to ali the authorities to do so. Cnpps v. 
Holt, Z Joues' Eq., 153; nenf n72d Dumb Asylum v. iY01'2~00d, 
Rusl). Eq., 65; Hilliard v. Phil/ips, 81 N. C'., 99. Indeed, it is 
oftentimes necessary to resort to such evii1~nc.e~ even where the 
most accnrate and minute clescriptio~~ is ~nacle use of in con- 
veyauces. 

The  cace meets fully every requirement of the rule as laic1 
clown in ,I/lnssey v. Belisle, 2 Ired., 170, and Dickens v. Barnes, 
79 1L'. C., 490, that every deed must set forth a subject matter, 
either certain in itself, or capable of being reduced to certainty 
by a recurrence to something estriniic, to which the deed refers, 
since, according to the testin~ony of the ~ r v e y o r ,  the terms used 
iudicate to one acquainted with the water-courses, and the adjoin- 
ing tracts called for, the very land in question, and could not he 
::lade applicable to any other whatsoever. 

The authorities cited by plaintiff's counsel in a u b ~ e r  to defeu- 



FEBRUARY TERM, 1883. 3-17 

SWTH, C. J. 111 the year 1832, .Jol~ii Gr:r~- H l o ~ m t  o\\ ileil, a- 
did Robert Lore  and James 11. Love i n  the year 1840, a large- 
tract of' land n ithin hote bounclarie* l i e  that in di.lmtc, ~rliicli, 
the tn-o latter in the year lait named, conveyed to Thoma* Gartl- 
ner in a deed containing thi, re,er\-ation: " S o t  to interfere wit11 



any land\ 11cretofb1-c sold wlli(41 :~ro  cxc~e~~te(l." ' l 'I~(w~c tht' 
plaintiff dcduces his titlc to the lantl of which that c.outc-tecl slid 
chimed 13y the defenrlnnt f i rms :I p r t .  

On L l u g ~ ~ i t  9th, 1832, .John C h j -  Rlomit, thrw t11c on nc?, 197 
hi, agent, James R. Lo\ c, cmtervtl i!lto :r contract 11 it11 S tep l l c~~  
Parker ancl gavc him a bond in \\hic.h hc cwven:tntcd, on payment 
of the purchase illoncj-, to executc to Ilini " a  t l w l  of' czoiirTeyancc~ 
for fifty acres of l:md, Gtnetr :tnd 1) inp on thr, Imd-\\-atcrb of' 

E l k  Shoal creek, a+ far 31 the n : ~ t e * s  of' 1l:itlihrtl c~ccl<, to intcr- 
fere with no land before ioltl." 'l'hi- bout1 I\;F \ n l ) q w n t l y  
assigned to the dcfcndnnt. 

The contention of' the dcfwd:lnt is that the lantl niwtionctl i l l  

the titlc I~ond, having b c c ~ ~  preb iowly wltl 1))- B l o ~ ~ n t  \\hilt, 
owner of the whole, is not emlm~cc~tl ill the tlcicripti\ e 11 ortl, 
uwd to deiignate the iuhject matter of' the c30nr-cywcac to 'Phom:ls 
Gnrdner, but constitutcq a part of' the rewrvatioil, :inti iicncc tlocth 
not pass': under that deed, hnt h c l o n p ,  at I ( v h t  thc ccjnita1)lc c1<tatc\ 
thercin, to the defendant. 

Thc \ole inquiry, then, is as to thc suffic~iclicy of the dcm-i l ) t ;o~~ 
contained in the Imnd to i ~ l ~ ~ l t i f ' y  a i d  d(1finc thc I:~ntl, LO :I< to 
bring it mitliin the excrption of "(/ I , ! /  kcntls J J ~ Y ~ O ~ O I C  sokl," ill 
thc dew1 of Robert and J a m t i  R. Ilo\.e. 

TTpon the q~est iou of loc:~tion, :I plat, of' \';hid? n caopy acconl- 
paniei the tra~~script ,  wai intmclwcd, \hov ing th.3 po+itioil of thc. 
two creeks mentioned in the bond, over the intervczt~inq <~):Iw 

between whieh the land nttmnptcd to hc pI:wcd, in f i g ~ r c i  
nearly or quite square, its oppoiitc i i d c ~  reaching to the (we!;<. 
The deicription does not give the illape, but only tht> nma of' thc 
l:rid, ancl two natnral objeclti which it t o u c ~ h ~ ~ ;  and :IS t11e.c (lo 
not ~omn~unica te  with each other, ancl the Icngt11 of the bo~~ni lary  
not given on either, and nothing whateve:- sd ahont thc Inanncr 
of running from one to the other, it i ~ .  111al:ifeit that thc I n i d  
cmlnot be definitely located, and the description i- two vague and 
defective to hr fitted to a n -  p1ac.c. 

The court accordingly instruct4 the jury that " i f '  the tleicrip- 



ti011 i l l  the i)ol~d to Stt$:tw I':lrlie~ 1 ~ s  upoi: its k e c  ro  un(wtaiii 
tliat :r -l)ecaiiics pcd'ornl:i~~ct: coultl not be cn f i~ rc~d ,  autl 1)itroi proof' 
W:I+ :ttliiiil-siLle to locat(' it, t l i~ '  tlefcntla~~t 11x1 ofi-rc~l llcr tc:iuloll!- 
npon wliicall the jury can finti that the bond caover,- the 1:11id ;!I 

r 7 tlisl~t~te.'' l o  this c1i:vgc t l ~ e  ilefend:uit csciyts, and it i;- thi. 
o111y point p r e w ~ t e d  ill his :~ppeal. 

I f  there is any error ill the ruling, it i4 ill 1)~111iitting m y  cvi- 
tlcnce to be 11e;trd ill aicl of' the 111:mifest impcrfi'ct clc,qcriptioi~, 
: t ~ l  not t d l i l ~ g  the ,jwy it \\-a< ill 1:lw i~lcapalde of' b h ~ g  :~ppliecl 
to any lancl. Of this the a11pellii11t c4:tnnor c o ~ u l h i n  it1 lx'ing 
allowoil to make the attempt to locate. 

-1s land, ulrlcrs it l w ,  :IS a tr:wt or lot, :u~!~uircc! a u:unc to tli+ 
ti11g~tis11 it : I I I ( ~  1))- \ \ - I I ; ~ ~ I  it is I ~ I I O I Y I I ,  c~t11 11111)- be ~ c e r t : t i l ~ ~ d  1 ) ~  
1)otuitlary line., :uld r01):ll.iit~'d fi'oill all other, the ncccnsity ot' 

i(lclitiiii~ig II\- :t tlcsc~iptioli I\-liicii d n i i t s  of' :r dcfi~iite loattiel 
is ol~vious ; :r~itl \~llorc' thiz c.nmot he done, no title to it ns u cli.2- 
tinct lmrtion (3:111 pa+ ~JJ- the clccd or written imtr~mlent,  the so!e 
office of' pnrol evitlrl~c'i: hcing to fit the clescriptioli to thc t11ii:g 
tlescaribcd :ad not to :t(ltl to tlic \\-or& of dwcriptioii. F ~ ~ r t l i c i ~ ,  
tho dcz (~ ip t io l~  in C O I I I I L C ~ ~ O J ~  \\-it11 t l ~ c  cstal)lisllccl rulcs of inter- 
pret;itio~l I I I M ~  cwnsrit~~tc an c~~cnloainp 11oulidt~:-. 

I n  Bickem I-. I,Pamccv, 79 S. (~'., 490, it is hcld that a tlectl for 
l ~ t d ,  t le~cri l~ing it us '' ailc t rwt  of 1:t11tl lying : a ~ d  l)c.i~ig i n  t11e 
c2otmty afwcsaid, at\joini~lg thc Innil.: oi' J o l ~ i  I .  I'lielpn :tntl 
Sorfleet Peilder, containing twenty acres, more or less," \\-:IS in- 
o p e ~ t t i r e  c\-ell as color of' title, a i d  t l ~ c  il~-~lfficiciit d c s i p ~ t i o ~ l  
t:o~iltl not he :tided by parol. l~7(~i.mc.r v. Butfa, 83 S. C'.. 387. 

12ccurring to our on.11 canl-ch, it may be asked 11o\~- cui  the sur- 
\-e~-or find a ,startillg point 011 cithcr creek? And if lie conltl, 
11ow fh, if lie pursue,* the course of the creek, is he to rail, and 
\\-here stop fur a corner:' I n  what tlirectio~i will he go t h e l ~ c ~  to 
thc other creek, a d  n-here find a corner there:' , Ind hou- wili 
I I C  get b:rcli to the a.*a~unctl beginning:' 'These incluirics find IIO 

solution in die illstrument, and the riulnings ninst I IP  ~rl lol ly 
arbitrary in ortler to nscertnin vliere the fifty :rcres lie. There is not 
f~wnishecl even ally indicitr of the form of the lancl ; and if for111 
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1) cre given, the locations could be ~ n a d e  indefinite in ~i~umbcr, and 
d l  fidfilling ecpally the conditioni and rcqnirtmei~ts of' the lan- 
guage of the bond. 

W e  thercforc zustain the rulings of Hi. Honor that no equita- 
hle eitnte is created, under the contract, in any d i s t i~~c t  aiid hep- 
:\rate parcel of land, to remove it from the opernt io~ of the deed 
to Gardiier, nild the judgment mu5t be afirnied. G u t l p  v. 
Hensley, 82 S. C., 431 ; b o l t  v. Elkins, 83 S. C., 424, a ~ i d  cay+ 
cited. 

So error. A\ffini~ ed . 

JOSEPH B. BATCHELOR and others v. E E S J A i \ l I X  F. JYHITAKHK 
and ot l~ers .  

1. T h e  rule that requires the aunexiny of the word " heirs" to the name of 
the grantee in order to pass a fee, is firml!. estalulishetl and must lie en- 
forced. Here, there a re  no conveying words to which the word " heirs," 
contained in the warranty clause, can be transferred. 

2. Where a firm, or tenants in  common, acquire an estate for the life of the 
bargainor, one member of the firm or one of the tenants in common may 
purchase the reversion in fee and hold tlie same to his sole and separate 
use, where the facts, as in this case, do not establish an equity in h v o r  of 
the others. 

3. T h e  law in force, a t  tlie time of the death of the ancestor, was, that  an 
undevised estate held by a decedent for the life of another, should be per- 
sonal assets in the hands of the personal representative. Kev. Stat., ch. 
46, 8 22. 

(Stell v. Gcirham, 87 LU. C., 62, cited and approved). 

CIVIL ACTION tried a t  Spring Term, 1882, of HALIFAX 
Superior Court, before Bennett, J, 

The plaintiffs appealed frorn the judg~ileilt of the court below. 
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Xr. 3. G. Huyzclond, f ix plaintiffs. 
M r .  R. 0. bur to,^, Jr., for defentlants. 

SMITH, C. J .  0 1 1  Septenlher 23, 1842, John H. Ihadley, by 
deed of that date, conveyed to the defendant, Francis A. Smith, 
in trust to w x r e  and provide fhr the payment of certain debt- 
tllerein specified, four slavei and other personal estate, and al?o, 
in the language of the barpinor ,  "all my right and interest to 
:I tract of land lying near the dej~ot, Enfield, and I, John E-I. 
Bradley, do  agree to warrant ant1 defend the right and title to 
the +aid property, to him the said E'. A. Smith, to him antl his 
heirs and assip, ,  against ~ I I P  claims of nijcelf arid all other<." 

The trustee thmaf te r  and pursuant to the term5 of the deecl, 
and before 1845, advertised and iold the property-the slave- 
and interest in the land belng hid o f  by the partnership firm of 
Batchelor $ Tyhitaker, constituted of James W. Batchelor and 
1,. H. B. Whit:tker, antl so elitered by the trustee in a m a l l  
meulorandurn book in which are containctl the names of the 
purd~asers,  the price bid, and the property sold. Th i i  book ha, 
bee11 loit, and the elltry is recalletl f n m  the memory of the 
tru-tee. The said firm undertook to discharge the secured debti 
out of the purcllase money clue from them, and in conieqriencae 
no coriveyauce of title to the land has been made. 

James W. Batchelor died in Xoreinber, 1850, leaving a will 
i n  which he appoints the ldaintiff; Joseph B. Batchelor, 11ii sou, 
executor; and the sul-riving partner cljecl in 1865, having also 
made his will wherein he nomimtes the defendants, James H. 
\\'hitaker and Benjamin 17. Whitaker, executors. The har- 
p i l lor ,  Bradley, has alio since died. 

On June 21, 1858, Joieph B. Batchelor, acting in his capacity 
as executor, and the said L. H. B. T\ThitaIier entered into an 
agreement in writing and under their recpective ha l~ds  and seal\, 
in \vhich, after a recital of the partnership relations snlsisting 
under different uames between the testator and the survivor, and 
the large business conducted hy them ant1 the difficulty of arriv- 
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ing at  a correct settlement owing to the loose wanner in which 
their Imoks were kept, :%nil in orcler to a n  acljnstment, covenants 
:ire n~rltnallp entered into it) these word..;: 

"The said ,Joseph B. Batchelor, having on the 10th of ,Tan- 
rlary .last paid to John Beavans, one of the creditors of the said 
firm, the sum of' five hundred dollars, and agreeiug to pap to 
.Jan~es D. Perkins a debt due to i ~ i m  of'  out one hundred and 
five dollars, doth agree, release, and discharge the said L. H. K. 
Il'hitaker from all claim or liability to him on account of the 
.aid firm above named, or from the paynlent made or agreed to 
he made for the saine. And the said I,. H. B. Whitalter, in 
consideration of the payment heretofore ma& to the said Jol~rl  
Reavans, and herein agreed to be made to the said James D. 
Perkins, (30th hercby agree antl hind hin~self to pay antl dis- 
ilharge all other debts still outstanding against the said firm, and 
to refund and pay to the said Joseph B. Batchclor, as executor 
aforesaid, any sum which he nmy hereafter he cnrnl)elled to pay 
towards, or on account of the same, and doth hereby release and 
tlischnrge the said Joseph B. Batchelor, as executor, from all 
claim or liability on account of the said firm, or any matter 
arisitig thereon, and from ally liability on account of the pay- 
nlent herein agreed to he made to him. In witness wereof, &c." 

The  present actioll is brought by the plaintif%, alleging them- 
selves and adn~it ted to be the heirs-at-I:IW of James W. Batche- 
lor, against the defendants, who, escq) t  the defendants F. C. 
IVhitalter, F. Smith and J .  A. Collins, husband of defendant, 
Mary Collins, are in like manner alleged to be, and are, the 
heirs-at-law of said 1,. H. K. Whitaker, and its object is a parti- 
tion of so milch of the land bought at the trustee's sale as lies 
o u  the east side of the Wiln~ington & Weldon Railroad, the por- 
tion lying on the west side having been snrrelderetl to one Par- 
ker, who claimed to own an equal moiety with the said Bradley; 
and if necessary, a sale for the purpose of division. 

The  defendant, Smith, submits to make the title, recognizing 



t h e  force of his contract of sale, a i d  ha, tleposited u deed to be 
cicl i vered accordingly. 

T h e  cornp1:tint a\.erts that  a fee simple i5 col~vcyed ill the 
deed in t r~ l* t ,  and i f  not, was qo intendctl;  an(l tint the  convey- 
ance of the  rcverrionary estate af'tcrwartls, to-wit, 011 February  
1 ,  1856, I,y said John 13. Bratllcy to suit1 I,, ZI. B. I\-hitalcc.r i n  

fee, enures to the benefit of hot11 partners, and converts the 
eatate, if defective i r ~  the trustee, iuto a n  estate of inheritance 
for the  equal advantage of' all the  alleged tcnants in ~ O I I ~ I I I O I ~ . .  

T h e  except iot~s talien durirlg the trial, and not pre,<ellted in 
the  foregoing st;ite:nent, are  to  ru!ings that  relate to the  chxrac- 
ter a n d  legal couscqucnces of t l ~ e  possession held hy the said 1,. 
H. B. I\'hitalter, a n d  his successors in  estate, and whether it  is 
a t lverwry,  so a s  to  bar the rights of t h e  plaintiffs who claitn to 
be tenants in  corulilon, holtliog one moiety anlong them. 

T h e  issnes and  thc jury-responses thereto, to \vhich the excep- 
tions refer, a re  [lot important  in the  view wc take of t l ~ e  case, 
since the  result will not be aRectecl by the verdict rendered on 
them, if filvorable to the plaiotiffs. 

T h e  quest iow presentecl in  the  complaint aud  the plaintiRs' 
own showing, t o  be first decided, a re  : 

1. Does the deer1 in t rust  convey a n  estate of  inheritance, o r  
for  the  life of the  t rustee? and,  

2 .  I f  the  latter, have the plaintifG a n y  estate o r  interest in the  
laud held by t h e  tlefenda~lts, as t e~ lan t~s  iu c o ~ n n ~ o n  wit11 t h e m ?  

T h e  plaintifG have not submitted a n  issr~e as to the allegccl 
mistake in giving forin to the  deed to t h e  trustee, looking to s u c f ~  
ref i rmation of its terms a s  s l ~ a l l  make i t  conform to the intent  
of the parties and  convey a ful l  e i ta te;  a n d  we mas t  therefore 
consider the  casc as  cnl l i~lg on us to interpret the  instrument, as 
d rawn,  and to ascertain a d  declare its legal operation. 

W e  have so receutlp had occasion to consider the  general sub- 
ject of conveyances of land, iuter. t iuos,  defective for the  absence 
o r  d i sp lacen le~~t  of inheritable words 2nd the  application of  rules 
of construction in tlreir aid, a s  to render necessary only a iefer- 

45 
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ence to the case of &ell v. Barham, 87 N. C., 62. The rule that 
requires the annexing of the words "heir" or "heirs" to the 
name of the grantee in order to pass the fee, though technical, 
is firmly established in the law and fully r e c o g n i ~ ~ d  in our atlju- 
t h i t i u n ~ ,  and must be eoforceil until the law-making power shall 
choose to dispense with its use in such wnveyances. 

The present deed, by no reasonable coostruetion, can enlarge 
the life estate vested i.n the grantee into an estate of inheritance, 
and is gavel-ned by the r u l i ~ g  in the case cited. We will sirn- 
ply advert to the phraseology found in it in confirmation. 1. 
There are no interposed conveying words to which the terms 
('and to his heirs," in the concluding part of the warranty, can 
be trausferred without violencae to the manifest intention of the 
grantor in  using then]. 2. The words, if transposed, apply 
alike to the personal estate, wllere they are not uecessary, as to 
the real estate where they are, to pass a full title. 

11. The appellant contends that the conveyance of the rever- 
sion in fee, obtained by the surviving partner from Bradley 
in 1856, enures to the equal benefit of both, as assuring the 
estzte intended to be sold and bought, and correcting the mis- 
take iu his former deed to the trustee. I f  the fact were es tab 
lished to be true, as assumed in the proposition, the result wonld 
seem reasonably to follow from their fiduciary relations and 
mutual duties. I f  there was an equity to have the trust deed 
reformed for the benefit of tile purchasers at  the sale by the 
trustee, the end would have been attained without invoking the 
aid of the court, and the cousequence the same in either mode of 
correction. But no such equity is found to exist, and no inquiry 
made before the jury on the point. I f  there were no such mutual 
mistake, and only that interest in the land, sold and represented 
to be sold, which passed to the trustee under the first deed of 
Bradley, then the said Whitaker was free to purchase the rever- 
sion for himself and retain it for his own use, without being 
exposed to the claims of the heirs of his deceased associate in 
business. 



111. Assr~mirlg a life estate alone to pass to the trustee, and 
waiving nny ohjmtion to the parol contract of sule, which 
be is milling to execute, have the pl:iintifTs, as heirs-at-law of 

James \V. Batchelor, any such izitcrr7.sc or s l~are  therein as enti- 
tled them to part ition, ant3 can they mail) tain their actio~i for the 
prlrpose of liavi~rg i t?  We think very clearly they have not ,  
and this will he  apparent by referelm to the law in force, a t  the 
time of the death of the nncestor from wlion~ the plaintiffs claim, 
di.spnsi~,g of tlnrlevisecl estates held in land ky the decedent for 
the life of another: 

" I f  ally person shall die seized of an estate in  lands, tene- 
ments or izereditan~euts, for the life of another, and sliall not by 
last \rill have devise11 the same, and the said estate sliall not 
Ilave come to the hrxir or  heirs-at-law of the twao t  for life by 
special occupancy, then the said estate shall vest in the executors 
o r  administrators of the tenant for life; and if any cesiui que 
~IY ,& shall die leavil~g any equitabIe interest in any estate, real or 
personal, which shall come to his executors or administrators, 
every snch estate iu lands, terlements aud hereditaments for tlle 
life of another, ant1 every snch equital~le i~lterest, shall be deetned 
personal assets iu the hands of said executors and administrators 
for the benefit of the creditors, legatees and distrihutea." Rev. 
Stat., ch. 46, S 22. 

The surviving partner held the entire life estate for the pur- 
pose of meeting, if necessary, the liabilities of the firm that 
devolved upon him, and o111y when they were tlischarged could 
the proper representative of the deceased partner be e~ltitled to 
claim a share therein. The  partnership matters 11ad not been 
settled and closed when the covenants for an acljustment a11d 
release were entered into by Il'hitaker and t l ~ e  executor of 
Batchelor, since subsisting and unsatisfied debts are espressly 
mentioned a d  provided for in the instrument. Assuming, how- 
ever, that the settlement had been effectecl before the institution 
of the present suit, -and witllont making any disposition of the 
interest in the land possessed by the firm, tlle interest of the 
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deceased partner, whether It~gal or eq~~itnldc,  passed to the exec- 
utor as personal property, and not to his heirs-at-lam. They 
have, and can assert, no title or interest acquirecl by descent in 
the life estate, and the executor would be deharred from doing 
so by his surreuder and release to the living and accountable 
partner under their ~nutual  covenants with each other. 

ITT. I t  :Bay be urged, however, that while no deed has been 
made previous to the suit by the trustee, it may now be put in a 
form giving td the life estate an inheritable quality, authorizing 
the heirs to take as special occupants under the statute, and thus 
the plaintiffs can maintain the action. But the defendants have 
:in equal right that the conveyance shall be s in~ple  and without 
inheritable words, and neither can have the deed so drawn as 
that, by a retrospective operation, it can confw a cause of actiou 
that did not exist when the suit was brought, or defeat a caltqe of 
action that did then exist. I t  is suficient to say, as the case 
stands, there was no right, to sue for the land, vested in the 
plaintit% and 4 o w n  in the fact5 in proof, n hen they began their 
suit, nor since, up to the present time. A simple assignment, 
such au would pass the personal property and the life estate, 
would give the absolute property in both to the partner, Whita- 
ker, ilnder the terms of his settlement with the executor: an 
assignment, with inheritable words annexed of t l ~ e  life estate, 
might peri~aps have the effect of vesting an interest therein in 
the plaintifk. As the defendants cannot demaud the one, neither 
c a n  the plaintiffs demand the other, to change the aspect of the 
case as it was and still continues to he. 

I t  is equally plain that the change in the law (Rev. Code, ch. 
38, rule 12), which imparts to estates held for life the same 
clescel~dible qualities that belong to estates of inheritance, cannot 
niodifj. the interests vesting in the personal representative of the 
testator, Batchelor, so as to transfer any to his heirs-at-law. As 
the executor alone had the right to call the sqrvivor to an account 
of this estate in land, as of all other of the firm effects, so it 
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would still remain in him, and  could be exercised but for his 
release and discharge. 

T h e  view we thus  take disper~scs wit11 a n  examination of the 
other escept io~rs ,  since, if they \rere sustailled, ant3 all  the issues 
upon ~ v l ~ i c l l  they bear were fourid fiw the  plaintitfs, the  obstacle 
to their prosecution of thia action would not he ren~oved,  and 
this ol)s txlc  is fatal. T h e  act iol~ ~ n w t  be tlisrnissed. 

PER CURIAM. Dismissed. 

M. .\I. X\ITRR LY and others  v. JIEXRY S. SPESCEX.. 

1. \Vilere :I natural  ohject [for instance n s tump) i i  called for as t h e  beginning 
corner of a t rac t  of land, and the  reputation for t h i r ty  yenrs has pointed 
to t ha t  oh,ject as  t h e  corner,  i t  is e r ro r  to hold that  this constitutej no eoi- 
d m c e  of t he  fact that  a l ine  beginning a t  t ha t  point,  and corresponding 
with the  first call  of t he  grant,  was ; ~ c t r ~ : ~ l l y  r u n  and  marked.  

2 .  W h e r e  t h e  description in  t h e  grant  calls for a marked  t ree  and also t h e  
l i ne  of another  tract,  which a r e  inconsistent, t he  issue is one of fact and 
not of law. W h i c h  description will control. Qniere. 

( J f ~ ~ 1 ~ e i l l  v. Xussey,  3 Hawks,  91 ; Icehour r. Riues, 10 Ired. ,  '256:; Dula v. X c -  
Ghce, 12  Ired.,  332, cited and approved) .  

CII'IL ACTIOK tried a t  F a l l  Term, 1882, of HBDE Sr~perior  
Court,  before Gilliam, J. 

T h e  plaintiffs appealed. 

X r .  Geo. I1 Brown,  JI*., for plaiotiff'i. 
lfi. It? S. H a s o n ,  for defendant. 

RUFFIS, J. T h i s  is a n  action of trespass ~ l p o n  lands, i n  
which the  defendant admits  having entered upon the  locus i n  quo, 
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but claims to have the title thereto; and the case turns upon the 
location to be given to a certain grant known as the " Large 
Turner Patent." 

On the 25th day of October, 1872, two grants for lands lying 
in Hyde coulity were issued to William Turner, whicl~ purported 
to he based upon entries arid srlrveys made upon the same day 
with each other, 

The  smaller one (known in the case as the " former entry ") 
conveyed to him one hnndrecl and fifty acres, and its location 
was established on the trial. T h e  larger one conveyed to h i n ~  
six hundred and forty acres described as " a tract lying on the 
west side of Juniper Bay creek, and on back of former entry, 
beginning a t  a marked black-gum, and running thence east, &c." 

The defendant contended that this beginning corner was at a 
point in the northern line of the smaller grant ("former sur- 
rey "), and if so it was conceded that he was not guilty of the 
trespass; whereas the pIaintiff conteuded that it was a t  a black- 
gum stump found a few yards south of the point contended for 
by the defendant, and if so, he was guilty. 

On the trial, a jury being waived, it was agreed that the court 
might find the facts and declare the law thereon. 

F o r  the purpose of establishing the gum as the corner, the 
plantiff introduced three witnesses, who testified that for over 
thirty years the black-gum had been reputed to be the begiu- 
ning corner of the "large Turner grant," and one testified that 
the spot was pointed out to him as such, more than thirty years 
before, thongh at  the same time he was told that another point 
was also spoken of as being that corner. 

"This  testimony," the case states, "the court found to be true, 
and the facts testified to to be established by the plaint$ bbut 
held as a conclusion of law, upon these facts, that  in the absence 
of proof of the actual running of the line from the black-gum 
east, a t  the original entry or survey, the beginning of the 640- 
acre Turner patent is in the northern line of the 150-acre 
Turner  patent, and that upon these fiacts proved, the call for the 
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begit~ning, "back of his f o r r ~ ~ e r  entry," is lmt overcomc by the 
facts fo~lud,  and thus locating tlie larger grant, he I~eld the 
defendant to be not guilty. 

JYe are not sure that we h a t e  been able to catch the cxact 
import of H i s  I-Ionor's conclusion: but me nnde r s t ad  it to be- 
ant1 so did counsel who argued the cawe hefore us-that althongli 
satisfied by the proofi offered by the plnintiff, that for more than 
thirty years the black-gum has borne the reputation of being the 
1)eginning corner of the "large Turner gmnt," still, inasmuch a5 
the plaintiff could not show that there mas a liue beginning a t  
that point, and correspouding with the first call of the grant, 
actually run and marked, a t  the date of the origiual survey, 11e 
felt col~str,~ined, in law, wholly to disregard the circumstance of 

its reputation, a t ~ d  i,ecau>,: t l ~ e  1'1nd was desc,rihed a, being " bac!; 
of the former entry," to fix its heginning corner in the line of 
the sn~aller  grant. As  thus understood we cannot give it our 
concurrence. 

I n  the first place, to describe one tract of land as being back 
of another does not, ez vi termini, imply that the t n o  are con- 
tiguous, but may be intended as nothing more than n mere gen- 
eral indication of the direction in hich it  lies; and the proba- 
bility of such being the case mould be much strengthened 
by the fact, which is shown to exist in this case, that the two 
were actually surveyed a t  the same time and by the s m e  sur- 
veyor. I f  contiguous, a r ~ d  more especially if one should ,tart ill 
the line of the other, i t  is difficult to beiieve but that, under w c h  
circumstanceq, some more certain testimonial of that fact wor~ld 
be reborted to than is contailled in the pateut t ~ o w  ut~tler consid- 
eration; and very sure it is, we think, that no such artificial 
weight should be give11 to a description so doubtful a ~ i d  shadowy 
as thii, as to render incompetent a r ~ d  unfit to be considered by a 
jury contradictory evidence clepending upoil a long continned 
and well established reputation-and such we understand to be, 
i n  effect, H i s  Honor's ruling. 

But  papsing this by, and supposing the line of the former entry 
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and the black-gum to have been both specificdly called for, then, 
when the two appeared not to be identical, but to be at different 
points, it worild necesarilv become a question of fact to bcdeter- 
mined upon evidence dehors the instrnment, as to which was the 
point from which the surrey was actnally made. Such evidence 
would be heard, not to contradict the deed, but to determine a 
latent ambiguity in the instrument itself. Such seems to have 
been His Honor's understanding, and hence he was ~ ~ i i l i n g  to 
admit, a d  did admit, evidence in regard to'tlie matter; but the 
error cornrnitted was, that after hearing the evitlencc Ile deter- 
mined t h e  question us one of law, whereas, it nas  purely one of 
fact. Mc~Yeill v. LUmsey, 3 Hawks, 91. 

I t  was another error, too, to hold that the teitimony, offered 
as to t he  repataticw of the black-gum, afforded no evidence of 
the fact that it was ~uarkecl as a corner at  the date of the original 
survey. This much is implied in its very reputation as the cor- 
ner, and the evidence which establishes that reputation, most, if 
credited, connect with it every quality necessary to nlalte it such. 

I n  Icehour v. Riaes, 1 0  Ired., 256, this very point wa3 decided, 
and it was held that the reputation whir11 a certain stomp has as 
being a corner, was. if credited, sufficient to show that the corner 
was there, though in fact it bore no marks, a d  no witness had 
ever seen marks upon the tree while standing; and this must of 
necessity be so, or else the very flow of time, which slio~ild give 
sanctity arid security to titles, will ultimately undermine them, 
by destroying the perishable ohjects denon~inatetl as their 
boundaries, am1 removing the witne9ies acquainted with their 
localities. 

I f  H i s  Honor had held the evidence i n  regard to the reputa- 
tion of the black-gum to be urisatisfactory, and in fict insnf- 
ficient to control the reference, contained in the grant, to the 
older survey, that would have put  an end to the plaintiff's case. 
Bu t  to hold it as he did, to be no evidence of the fact sought to 
be established, implies that he regarded it as incompetent, and 
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t h a t  he did not consider it in deteriuining the  corner, becanse Ire 
<lid not feel authorized i l l  law to do so. 

I t  i4 singular that  it should he io, h u t  the  point seem- new1 
to h a r e  been directly pr2seslte4 or decided iu this state, a, to 

which should cnntrol, a ~ o a r k r t l  tree or t h e  line of another tract, 
when 110th are  called for ant1 are  f b u ~ ~ d  to he iocon.i~tent. I n  

Bdcr v. JfcGlzee, 12 I red  , 332, it iq incidentally a l l ~ ~ d e c l  to, aiitl 
a s  f a r  a5 a n y  prefbreoce is mauifeited, it a1)pear.j to be awarded 
to t h e  marked tree, as  being more permanent and  particnlar. 
But rllrlcll, it wonltl seem in cuc l~  a caie, should depend upon the 
character of tlie line called for, i ts age, certaiuty, ant1 le~ lg th ,  and 
stability of its reputation; and as it does not appear  to us  how 
t h e  l ine of the former entry was established in this case, we are 
unable to  say to  which of the two iucnolpa t ib l~  d ~ i c r i p t i o n i  
precedence should be given. 

F o r  t h e  errors suggested, the court thinks t h e  plaintiff entitled 
to  a v e ~ z i ~ e  de novo. 

E r r o r .  Tlrnire tlc ~zoco. 

*SI*SAN BKl7SER and others \ .  S. H. TIIREADC+IT31., htlnl'r, m d  othei. 

Evidence in l m t l  s~&--Stchite of Limitations -Mor tpge-  irr~tsb 
a t ~ i  Ttutees .  

1 Evidence of the mental condition of a deceased ~nortgagor,  directly bearing 
on the inquiry whether he in his life-time conzented to a bale of the land 
by the mortgagee, cannot be excluded upon the gronnd that it tendi tc, 
impeach the validity of the deed. 

2. Evidence of the estimated value of a lot un the opposite side of a stleet 

*Mr. Justice ASHE having been of connfie1:did not sit oil the hearing of this 
case. 

46 



from that i l l  d i h p ~ ~ t e ,  i.: incontl~etent to s h o ~ r  the v a l ~ ~ c  of the Jatter: it 
~voi~l t l  introtl~ice :I nc\r issue ( the  value of anot l~er  lot I opc.11 to proof likt, 
the iswe ;~lre:idy before the jury. 

:i. T h e  period froin May 20tl1, IS(;:, to .J:inuarp ls t ,  1870, s l ~ a l l  not Ile c:o~lntc(l 
io bar actions, or to presunie wtisfwtion or  : ~ l ~ a n d o n ~ ; ~ e n t  of 1.ig11t.s. 

4. Mortgagee hells :tnd conveys to o11e who reconveys tu h im;  H e l d ,  (1 I That  
his possessinn 11nt1er sncl~ deed is not :tdve~.se to the nrortg:i:or, for he 

:ul agent, yet the w s t u i  p ie  trtist n ~ a y  elect to atfir111 the  sole. 131 T h e  

mortgagor or I l k  representatives, i n  siich case, can c:rll upon the mort- 
gagee for an :~cconnl :ct any time within ten years after the r a r w  of nctio~u 

i 1Vcmwr v. ,ll<~kely, 85 S. C'., 12 ; E ~ Z L . C ~ I ~ S  v. , T w I ~ s ,  54 S. C:., .3 1.5 ; TI(wkins v . 
S'cimye, 75 S. C., 133; fi~?~120kk v .  Cdkeizs,  T) Jones, 437; IVirittkozr~ski v .  
Wutk ins ,  84 S. C., 426; A o n e b e , y e ~  v. Lewis, 7 9  X. C., 426; I';ttfon v. 

' I ' honpwn,  2 Jones' Eq., 2%; E ~ o t h a l ~  r. IZmthem, T Ired. 13'1.) lG0 ; Rlliot t  
v. Pool,  3 Jones' Eq., 17;  .Toynr~. v. Fiwlno., 7S 5 .  C., 19(i ; I)rcwl'l;i~ls v. Puf- 
tc~,son,  87 N. C., 384, cited, ctrm~nentecl on and :~l)provetl). 

CIVII, ACTIOS tried at Fa11 Term, 1852, of Asso;v Superior 
Conrt, before (*Yilnzo., J. 

Jacob Rruner, being indebtcd ill thrce several notes given to 
George W. Willoughly f i r  the !~urcahase of a lot in the town of' 

Wadeuboro, described in the con~plnint and  t l ~ e  sul,ject of tlic 
present controversy, o n  March 19tl1, 1859, in order to secure the 
snn~e,  conveyed said lot I)p deed of mortgage to said Willonghby 
with a power of sale to be ttxercisetl in  defhul t of pa>rrnelr t :~ftor 
a day intended to be fixed in a hlanlz left for that  purl^^, h u t  
not filled up before execution an11 registration. 

On the 21st day of May, 1866, under the advice of counsel 
that the omission to designate the time could not j~revent a decree 
of fhreclosure ancl sale on application to the court of equity, the 
lnortgagor executed under seal a writtell instrun~ent wherein it 
is recited that it was the intention of the parties to insert in the 
blank, as the day of default after which the land might be sold, 
the 1st day of January, 1861, and it ,shoultl have been so .slteci- 
fiecl. This writing, witnessed by counsel, was prove11 and admit- 
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ted to registration on November 16th, 1882. The mortgagor 
wa, at the time of  his assent to t,he hale, in great mental a~l t l  
boilily distress, suffering from a malady of whicll he soon after- 
wards died. 

On December lst ,  1866, after due advertisement, the lot was 
offered at prlblic sale and bid off a t  the price of $ci25 by one 
\\'illiam H. Redf'ern (who acted as the auctioneer) for the mort- 
gagee, under a previous arrallgement that lie should do so, made 
between them. The lot was then conveyed by said Willoughby 
to Redfern and by the latter reconveyed to the former on Dece~n- 
ber 6th, 1866, for the recited consideration of $650, though no 
~rloney was paid or received by either in carrying out their pre- 
vious understanding and agreetnent. 

Under the mortgage deed the mortgagor was to remain in 
occupation of the premises, as did he and his family, until the 
sale and up to January l s t ,  186'7, when Willoughby took and has 
held possession ever since, using it as his own. At this date the 
plaintif&, the children and issue of deceased children of the said 
Bruuer, theu living, the heirs-at-law upon whom by their father's 
de;ith and intestacy his eqriity of redemption tlescended, were all 
but one under the age of 21 years, their respective ages ranging 
from 22 to 6 years. 

This :ictir~u, commeuced on March '28th) 1878, against the 
mortgagee, and upon his death revived against the defrnclantb, 
his administrator, widow and only heir-at-law ~ l u d  the 11usl)and 
of the latter, has for its ohject a jr~dgnlcnt annulling t l ~ c  deeds 
by which the mortgagee clainis to 11ai.e acquired an ahsolnte 
estate, declaring the niortgage deed still in force, and the defen- 
dants to hold the lot o n  the trusts therein tlcclnred, ant1 for all  
proper accounts to he take11 in order to ascertain what is duc 
under t l ~ e  mortgilge and for leave to redeerrl: 

The  jury find upon isstics sobn~itted to them, i l l  addition to 
the fhcts already stated, that the lot \\.lien sold was worth $1,500, 
that the mortgagor gave his assent to the rnortgagee's making 



the saic, :I* it' the date of' default I d  l~ecn *pocaifie(l as of .J:Iu- 
unry l h t ,  18G1, and that there has been n o  n b a ~ ~ t l o ~ l ~ n e n t  of' the 
riglit to redcen~ by the plaiuti%. 

r 7 I herenpon the court acl.jutlgc<l that tllc def'eldnnt, licltl the lot, 
~ ~ o t \ r ~ i t l ~ ~ t a ~ i t l i n g  tlw trnn.;rr~i+ion of' the legal title tlirouglr the 
itnpeached deed, upon the t rwts  of' the original mort#age; and, 
to axertaiu the relation+ of the parties to each other, or(1crcd a 
rcferencc to the cle1.1; to take ant1 state an acScount of, 

I .  The  amount due on the secured debts; 
2 .  T h e  rents and profits that were or o~igll t  to have bear 

received hy the mortgagee in his lif+timc, and by the tlefencl:inti 
wl~o  have co~ltinnetl the occupancy of the lot iiwe, as well a< 
the deductions to be made for taxes :111;1 other expenditures p i t1  
ill the protection of t l ~ c  property, and 

3. T h e  value of pcr~nanent improvements made during their 
possesion, and to make report thewof at  the nest ttirrn. 

From this judgment the defentlants appenletl. 

SMITH, C. J., after stating t,he facts. Wit11 this sutul~~la~ry 
rccapi tulation of facts, we proceed to consider t,he successive rul- 
ings to which are taken the exceptions presented in the record. 

1. The  subscribing witl~ess to the iustrun~ent, executed to 
supply the omission in the mortgage ir~troduced to prove the 
execution, was permitted after objection to testify to the n~ental 
and physical colldition of the mortgagor at the time. The 

objection is 11ot pointed nor specific, but we ul~derstand it to be 
upon the ground of the tel~tlency of the evidence to  impeach 
the validity of the instrument or impair its force, as an assent to 
the sale by the mortgagee. 

\ l ie  do not see any sufficient reason fbr opposing the admission 
of the testimony, as directly bearing ~ipon the inquiry whether 



the mortgagor in his  life-time gave consent t o  the  sale; but  if 
there were, it  has been rendered l lar~nless  and t h e  objection to its 
introduction reuloved by the affirmative finding of t h e  j u r y  oil 
that  issue. 

2. T l ~ e r e  were (liferent estimates of the  value of  t h e  lot, a t  
tho time of t h e  mortgage sale, given by witnesses; and a witntw 
exa~nined  by  defendant \?-as asked to state how a lot 011 the  oppo- 
site side of the  street, specified, compared in value with this in 
dispute, and  a t  wlrat price i t  was sold ill Octobcr, 1868. T h i s  
question, on plail~tiffs' objection, was disallowed. 

T h e  cstimate of persons called ou to testify as  to t h e  value of 
laad is derived from actual sales of similar property a t  the  placrt 
o r  in the vicinity ; from the opinions of competent persons ac- 
quainted with such property, and  from the  personal knowledge 
and opportunities of observation possessed by t h e  witnesses. 
1lpo11 these a n  opinion as to the  value of any particular lot rests, 
ant1 is entitled to  greater o r  less conficlence, a s  the  means of 
infornlation autl the  individual capacity of the witness to forlo 
a correct juclglnent from experience or  otherwise, a re  greater or 
less. 

T h e  credit d u e  to the opinion may he arrived at by interro- 
gating the witness a s  to his means of information and  opportu- 
nities for  forming all estimate, bu t  i t  is not aclniissible so fa r  to 
extend the  esa~nina t ion  as  to  introduce a new i s s ~ ~ e  as to  the  
value of another  lot, open to corroborating and disproving evi- 
dence like tha t  before a jury. T h e  exclusion of the  question is 
clearly warranted by the decisio~i in IViwren v. l l fdely,  85 N. 
C., 12, and for the reasons there given. T h e  proposal here is in 
substance to  ascertain what another lot actually sold for  nearly 
two years afterwards, and  how it compares in value with tha t  in 
the mortgage, with n o  suggestion as to  a simirarity in conditiou 
or  improvement, o r  any  association except i11 proximity of local- 
ity. T h e  testimony was properly rejected. 

3. T h e  instructions asked for  defendants ant1 ref i~sed are  
embodied i n  these propositions: 





barred a i  to them. Reyrlolds v. Cathens, 5 Jones, 437; Wift- 
kotcslci v. TTTutkins, 84 N. C., 466. 

5. That  the mortgagee or trustre cannot purchase the tru.t 
property a t  his own sale, either directly or through the interven- 
ing agency of a third percon, is too well settled by authority to 
atlmit of argument, unless his ccsttci gue frust elect to confir~n the 
sale a n d  hold him to it; and this, not Ijecause fraud has been 
practiced, but for the reason that it may be; and the law mill not 
-metion a proceeding t h d  puts his perional and private interest< 
in :intagonism to his fiduciary obligatioiis. The  subject is care- 
fully examined and the previous ca5es so fully reviewed i l l  Fro- 
ncbetger v. Lelcis, 79 1;. C., 426, that we deem it needleis to 
make f~i r ther  references. The  right of election, however, reiicles 
in the cestuis y w  tmst, who may affirm or disaffirm the sale. 
Priifon v. Thompson, 2 Jones' Eq., 255; R~wthers v. Brothers, 7 
Ired.  Eq., 150. Even ~~nsecured creditor.; have been, after many 
years, allowed to set a ~ i d e  a sale made by the trnitee to an agent 
and a rreonveyancc to hiniself; and, even after, tinder proceed- 
ings in the c30art of equity by the trustee against the personal 
representative aucl infant heirs of the deceased bargainor, to coni- 
pel them to elect, a d  their election to abide by the sale. Elliotf 
v. Pool, 3 Jones' Eq., 17. 

The only serious difficulty we have felt in granting relief 
grons  out of t l ~ c  time allomed to pazs before the suit was begun, 
and a suggestion of RODXAN, J. ,  that "perhaps it may bc that 
the statute of lin~itations of three years on a parol promiie may 
furnish the proper rule," made in the opinion in .Joyne~ v. Fur- 
n w ,  78 X. C., 196. 

Rut our conclusion i-, that no such restriction can be put upon 
the exercise of the rigllt of the mortgagor and his repreienta- 
tivec to call the mortgagee to an account of the trust estate, before 
the inaction and acquiescence give effect to the statutory infer- 
ence of a s~irrender. This would be clearly so, we think, under 
the limitations of the Code of Civil Procedure (not, however, 
applicable to the present cace), since a time is prescribed for 
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1. ],:Y('I,!. po\.w.ioi~ of 1:ind Oy one o t l ~ e r  than the  e l ; ~ i r n ; ~ n t  i.: tiee~neil to be 

:r<lvrrst. nnt i l  proof to tile c o n t r a r y  is made. 

E:JI :C~IEI;T tried at Spring Term, 1882, of S'IYKES Superior 
Court, before Rurr, J. 

Defeutlmt appealed. 

SMITH, C:. J. Tlie plailitifi, a,serting their ownership of' the 
i:trge territory tlescribcd a i d  defi net1 it1 tlieir rotiiplai tit, sceli i n  

this ,suit to recover possessiot~ of the portion :~llegtd to be wrong- 
f i l ly n.it11heltl by the defet~dant. I n  his answer, the defentlant, 
n o t  controverting the  claim of the p1:iintiffi to other parts, a l~ont  
whiclr lie professes not to know, sets up title in himself' to three 
serernl tracts whit!11 may he within the plaintiff? lwundaries, a n d  
the lines c~f which are specified with precision. 
- 

*Mr. Jus t i ce  RUFFIN did not sit on the hearing of this case. 

4 7 
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Three separ:ite issclcs as to the plaintiffs' ownership of the 
selmate tracts mcrc suI)~uittetl to the jury, and they respond in 
the affirmative to each. 

IJpun tile trial and in support of their title to the entire area 
claimed, the plaintif% prodncecl and read in evidence a deed 
from Charles Banner, sheriff of st.olces county, to Archibald D. 
Murphy, dated on December 13th, 1815, conveying the land to 
him in pnrsuance of a sale for taxes, and wherein it is recited as 
1)elonging to Timothy Pickering, of Massach~~setts, and also a 

deed for the same from the saitl A. D. Murphy to 'l?homas 
Ruffin, executed on June 8th, 1822. The  plaintiffs exhibited 
n o  other deeds. 

The  proofs offered of possession were as follows: Joel Hill, 
who, for the ten years preceding 1850, was a deputy of the 
sheriff; testified to the fact that the Ruffill land was entered on 
the  tax-lists, but of its situation he was ignorant. 

William King  proved that his brot,her, Alex. King, now 
deceased, was the agent of Thomas Ruffin for niany years, and 
resided on his own adjoining f a w ~ ,  but never occupied any part 
of the Ruffin land; that some twenty-five years before, Tlromas 
Ruffin, Jr., came to the house of the brother of witness and 
furnished one hnndred dollars, which was expeuded in  prospect- 
ing for minerals on the land; that on one occasion witness applied 
to one Banner, another agent, for the purchase of a site for a 
school-house upon i t ;  that Banner made sale of sorne of the 
land, acting for his principal and not as disposing of his own 
property, and that neither King  nor Banner occupied any part 
of the land. 

The  tax-lists of Stokes county were produced, and showed that 
in 1824 the Murphy tract of 2,488 acres was given in, and in 
1827 the same number of acres were given in under the name of 
' L  Ruffin land." 

William J. Moore testified to his becoming an agent for 
Thomas R ~ ~ f f i n  in 1872, and as such, taking possession of the 
tract described in the plot, except the parts now in controversy; 
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tha t  he  sold some antl leased and rcnted other portions a d  paid 
the  taxes on 2,400 acres; that  Thomas  IZLutfirl, J r .  let K i n g  
have n portion of the land after Iris fitller's (!eat11 and dnr ing  
his mother's life-time, and  that K i n g  bad, as agent, nlatle sale of' 
a part as hefore stated ; that onc Isl~arrl B:inner ciaimed some of 
land under  a contract with Banner, tile agent,  bnt never c n t e r d  
ul)on i t ;  that  par t  of the  disputed land was in possession of  one 
,John Sisemorc when witness first knew it, more t11a11 t w e ~ ~ t y  
vears since; that  the p lwe  occupied by him, 1;non.11 as the "Green 
Place," and  now claimed by the  defendant, m : ~  apparent ly au 
old settlement, aud that  Ire (witness), wllen arsnrrring his agency, 
took possession of all  the  territory inc111rled in the  sr~r.vc:yor's 
plats, ~ s c e p t  that  then in defentlant's possession and  claimed a+ 
his own property. 

T h e  surveyor, George, testified to his running the red lines 011 

t h e  north of the  plat,  including in his survey the tract of fifty 
acres tle+ignatetl as the  "Green Place'' hy a deed to ,John S i + -  
more, and  to his running  the houndariei of' the  othcr d i s p u ~ c d  
land by a g ran t  from the state to  t h e  defendant, issued in 1869, 
and  stated that  no other  deeds were protlnced before him. 

I t  ivaq khown that  the surface of' t h e  territory desc-iibed in t11t. 
deeds, from which the pl:rintifs claim and in their c~omplhint, i y  

ljroken wild mountain land on the  north,  ~ x t e t r d i u g  up on the  
Saura  T o w n  mountain. 

T h e r c  was 110 evideuce that  the  plaintiffs, their ancesto!.~, o r  
the  ageuts of either, ever huilt on, cultivated, o r  fwccd  in any 
portion of  it, o r  exercised acts of' ownership other t l m i  those 
already detailed. 

T h e  inquires pu t  to the jury, in the  form of three separate 
issues as  to the  plainti%' ciwnership of each of' t l ~ e  tracts claimed 
by the  defendant, received an affirmative answer in their verdict. 

O f  t h e  series of instr~lctions given to the j ~ t r y  a t  the i~lstance 
of t h e  plaintiffs, antl to  which the  defendant excepts, it t)econles 
necessary to  notice only those nunibered 4, 6 and  8 in  disposing 
of the  appeal. 
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3 1 he court charged tha t :  
4. Tlicre is no evidence of any  poesession d v c r s e  to the  

plainti fib; 
6. Tile jnry may consider such acts of ownership, as  are i r r  

evitle~lce, exercised by the p lu i~ i t i f s  (il~cl~ictilig, as  we undw~tnncl ,  
those under wlloln they claiu!) in nlaliing I I ~  tl:cir verdict upolr 
the  y n c h o n  of actual pt~ssession ; 

8. I f  the plaintiff's (embracing preceding clai~narits with whom 
they are  in privity of estate) h a r e  had actual possession of u 

part of the  I a ~ t l  incluclrtl ill the boundal:\- of tlieir deed, such 
lmssessioin wonld in law cutenrl to the wllole, uiilesi some other 
part was held adversely by auotller person. 

There  is error, we think,  in the first tn-o of' tllese dircctio~~.;, 
and  while there is nonc in the otlrer ai. an ahstract legal proposi- 
tion, in its relations to tlre two others aud the proofk 1)ef'ore the 
jury,  i t  was calculated to  mislead them, and may h a w  inisled 
them, in applying it  to  the  evidence, to  an erroneous conclltsion. 

IV. There  was evidence of an adversary possession, since 
every possession is deemed to be sucll, u ~ i t i l  its qualified or 3ul)- 
servient character is shown and  the presurnptiolr disproved. 

" Every  possession is taken to be on the possessor's own title," 
remarlis RUFFIN, C. <J., " u ~ l t i l  the contrary appears, as the  pos- 
session is in  itself the strongest evidence of t h c  claim of title, 
a n d ,  when long continued, of the  title also." Jackson v. C h r n ' m  
of Hillsboro, 1 Dev.  & Bat.,  177.  I t  was .shown in the  testi- 
mony of  the agent,  XIoorc, that  when he first becarnc 3cq 1 ~ i l 1 t ~ 1  
with the land, more tlierr t w m t y  year5 back, tlie said J o h n  Sise- 
more was in possessiou of that  iu dispute and  occupied the 
"Green Place," wlrich then bore the marlis of  being " a n  old 
.settled place "; a n d  when tlie witness took possession i II 1872, 
three years M o r e  the  bringing the suit, he found t h e  defentlant 
in possession of the  part which is now in contest ant1 was then 
claimed by him, a d  did not iuterfere wit'h it. 

Again it  was proved by one of the surveyors t h a t  he ran the 
lines of red color on the  map, including the "Green Place," 



u d c r  n tlcetl to Siset~lore, : l~rd the  other disputed land by the 
boundaries given in a grallt f rom the state to the  defendant, 
issued i n  1869. T h i s  brief recapitnlatio~l is sntlicient to show 
the  error  in t h e  charge upoo this point. 

\ T I .  T h e  instrnction ~ ~ u ~ n b e r e d  6 is, in our  o p i ~ ~ i o u ,  ~ i o t  war- 
ratitetl by the evide~we,  and the jrlry ought  ncjt to have been lef t  
a t  liberty to infer, from the facts proved, such continuous posses- 
sion as  is required to perfect a colorable title u ~ l d e r  a deed. T h t ,  
listiug of  property for taxation and the payrucnt of taxes there- 
for-contracts for sale o r  lease  lier rely, without entry-the em- 
ployment of agencies in the absel!ce of actual possession-these 
c~ollectively a re  ~ ~ o t  acts of possession, for  none of them expos(& 
the  party to tllc a c t i o ~ ~  of the  t rue owner, so as to bar o r  dis- 
place his rig11 ts, and confer rights upon ot,llers. T h e  pro.specti.i~y. 
by \rhich we suppose is meant  s e a r c h i ~ ~ g  for ~ n i ~ ~ e l d s  upon the 
Iancl, is a n  eutry and  a n  act of taking possessiol~ wit11 a n  asser- 
tion of' t ide, hut ~ O T V  IOllg it  was c o ~ ~ t i n l i e d  is non-here shorn-11, 
allti i t  was nu ;wbitrary i1lfe1c11c.e that this act, o r  any  other, 
shon.ed sue11 a protracted possessio~l as was llecessary to 'divest 
ti t le out of the state, or, assuming it to be divested, put the  titlt: 
i l l  t he  pluitttiffs or their ancestors. 

O f  course we have no reference to the possessio~i taliell in  
1872, t h e  c h a t ~ c t e r  of \v11icl1 is 11ot questionable; h t  this pos- 
session left, as  it fi)u~ltl ,  tlie t lefenda~lt  in  the undisturl~ecl occu- 
pat io~i  nlltl enjoynlcnt of that  which he still holtls. 

W e  have recently had occasion to c30~nnlent oli the  possession 
necessary, when aworupanied with a culvr of title, to vest au 
estate in tlie person so holcling, a d  to t l i s t i ~ ~ g u i s l ~  it  f r o n ~  
repeated acts of trespass, ~nere ly ,  which have I I O  such eff'ect, in  
C;uddc/er v. Hensley, 82 S. C., 481, recognized in Scott v. Elkin, 82 
S. C., 424, a d  Logml v. Fitxpuld, S7 S. C., 308, and a fur- 
ther discussion would he needless. See also, Pope  v. Jfathis, 83 
3. C., 169. 

1711. T h e  eighth instrrlction, in c o n n e c t i o ~ ~  wit11 t h e  fourth,  
is suljject to o b j e c t i o ~ ~  fur its direct tendency to niislead. T h e  
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i20urt had already rulcd thet there was no po.seqsio11 hostile to 
tile plaintiff, and the further direction that unless there was, 
the constructive ~msession from an entry on ])art nas extended 
over the bounded area, would be in effect to oust the defeu- 
tiant and preceding tenants f'roo the portion actually occnpied 
by him or then], and cover it with the plaintiff,' constructive 
posiession. The language of' the court admits in this respect 
,)f an interpretation unauthorized by law, which, if i n  fact it 
did not, may have, conducted the jury to their verdict. I t  is, 
moreover, the duty of the judge not to indulge in the utterance 
of mere general principles, though they may he correctly stated, 
but  as is said in the recent caie of ~Sttate v. Jones, 87 N. C., 547, 
to apply the law to the facti as the jury may find them, in order 
to their n~ak ing  an intelligent use of the advice of the court ili 
arriving at a just verdict. I n  the case before us the jury should 
have been told that all the facts shonn by the plaintifG d o  not 
constitute the continuous posseision required by law to perfect 
their title, and in the absence of evidence their finding should 
be for the defendant. 

T o  recover, the plaintiffs Inuit show title; and it is as full a 
defence to the defendant if tlley fail to  prove it i n  thelnselvei, as 
it would be, if affirnlatively shown to be in the defendant. 

F o r  these error. the verdict must be set aside and a cenire de 
izoz1o awarded, and it is so adjudged. This will be certified. 

Error.  17ereire de novo. 



hIARY 31. CONDRY v. THOMAS CHESHIRE. 

1 .  That  the plaintiff in ejectment may recover upon an equitabie title is a bet- 

tied rule  of law in this state. 

2. Where  the defendant in such case clainls the value of permanent i~nprove-  
rnents as against the rents, he may, after judgment and before execti- 
tion, proceed by petition to have the same assessed. Rat. Rev., ch. 17. 
2 262 a. T h e  defendant, here, is not entitled to  the right of substitution. 

3. A juclgment against a party upon whom no service of procesi has been 
made nor appearance entered, is absolutely void, and may be so trenteil 
withoiit an>- direct proceeding to vacateit. 

(Xti~my v. Gladledge, i l  S. C., 492;  F(i~rrner v. Daniel, 52 N. C., 182 ; Sh1- 
lings v. Gully, 3 .Jones 341; Doyle v. Bro~n,  7 2  N. C ,  393; Albeu v. GI-$11. 
2 Dev. & Eat. Eq , 9 ; Memtt v. Scott, 81 S. C., 385 ; Hz11 v. Brou n, 76 LU 
C., 124, cited and approved). 

EJECTMEST tried a t  Spring Term, 1881, ot' IREDELL Sllpe- 
rior Court, before ~ l i c ~ o y ,  J. 

The plaintiff claimed under the following clause of John 
McLelland7s will, which was put in evidence: 

ITEM 5 .  "I give ancl bequeath to niy neighbor a d  friend, 
R. H. Parlis, two liundted and twenty-five acres of land, lying 
on the waters of Dutchrnan creek, being part of the plantation 
on which I formerly lived, including the dwelling and out- 
houies, in trurt  ancl confiderice nevertheles~ for the sole use and 
benefit of' X a r y  Condry, wife of' Thomas Coriclry, and the heir< 
of her body, during her natural life, and a t  her death to the 
said heirs of her body to their own use, them and their heirs i n  
fee simple forever." 

It waq proved that her husband died in 1858, and the plain- 
tiff also offered evidence of the value of the yearly rents, claimed 
in the action, aud rested her case. The  children aud heirs of 
the plaintiff'were n ~ a d e  parties during the pendency of the action. 

The  defendants, Cheshire aud R. Hol~ues,  put in evidence the 



recortls of the court of for Iretlell county, in wl1ic.11 is set 
out i n  f'ull an ex-pr te  petitiou of said Parks, trustee, filed :it 
f i l l  term, 1855, in which neither the said Mary nor her children 
were nlade parties, :asl;ing for :I sale of the lands u p r ~  the ground 
that they were not yielding any rents beyond an an~oun t  suffi- 
cient to keep up repairs, and that the necessities of the said Mary 
and her child re^ were great, a d  the interest of thc purchase 
nloney would be more tmeficial to them than the la~iil.  There 
was a decree of sale, and the land was bought by one Nathaniel 
Holmes at $775; report confirmerl, p rchase  mcmey paid, and :I 

decree for title to be made to the purchaser. 
I t  was also in evidence that Parks received the purchase 

rnoney on the 8th and 9th of October, 1860, and loaned it out 
in good hands, but afterwards received the same f'roln the h r -  
rowers in Confederate rnoney, which he put into a safe, wl~ere it 
still remains. Parks  is dead, and his heirs and exerntors were 
made parties defendant. 

The deed from the clerk and master to the ~)urcllaser was put 
i n  evidence; also two deeds from him to the defendants, Cheshire 
(his son-in-law) and R. Holmes (his eon), dated i n  1372, for 
about one-half of the land to each, and reciting in rach of tllc 
tleeds the con side ratio^^ of fifty dollars, the same being gifts or 
:~rlvancements of so much of his estate to them as his children. 

The defendants offered to show the v:lluc of the a n ~ ~ n a l  rcnts, 
and permanent iniprovements put on  the laud by Cheshire, and 
that the same excecclcd the rcnts in value, hut on  objection, the 
court refused to admit the evidence, on the ground that the 
improvements were not set up ill the altswer specifically as n 

counterclain~, and that in this action the rerncdy was by petitiol~ 
after judgment. Defendants exceptd.  

They then insisted that as the action is to recover the posses- 
sion of land, and as the legal title was in the heirs of Parks, the 
trustee, who are parties defel:dant, and no judgu~ent is demanded 
against theru, the  lai in tiff should be nonsuited. But the judge 
held that under the will the plaintiffs had such title as enabled 



them to maintain the  actiou, urtless the  sailie had bee11 divested 
hy the  sale under the petition i l l  equity, and not being parties to  
t h e  petition, nor a s s e n t i ~ ~ g  to o r  opposing the sale in any way, 
they iilcrt. n u t  bountl liy the decree, arid were theretbre t.ntitleti 
t o  recover. Defendants exceptetl. T h e  st;ttute of limitations 
was not relied on. 

T h e  court having lreld that the  plaintiffs were entitled to  
recover, the  defeutlauts, Cheshire atid Holmes, asked for a decree 
subst i tut ing them to the r ights  of the  l)laintiffs, that  they might 
f h l i o ~ ~  tile proceeds of the  sale in  tlie hands of their co-tler'en- 
tlants, t h e  executors of' Parks .  B u t  the  judge was of opiniou, 
a n d  so ruled, that  the adniinistrator of the  purchaser, Kathaniel  
Holmes, deceased, and not Cheshire and Holmes  who paid nothing 
for the  land, was entitled to he substituted. Defeudants excepted. 

Verd ic t  and judgment  for  plaintiffs, :appeal by defendants. 
T h e  grounds of' appeal set out  in t h e  case are:  

I .  F o r  tha t  the  c o ~ l r t  held that  plaintiffs, upon the  title under 
t h e  said will, were entitled to recover in  the  present forin :\nd 
scope of the  pleadings in this action, and refused to nonsuit the  
plaintiffs. 

2. F o r  refusing to admi t  evidence of the  value of said per- 
maueut improvements and that  they exceed the  value of  t h e  
rents. 

3. After  deciding that  in  law the  plair~tiffs w , r e  entitled to 
recover the  l a rd ,  the court erred in  h o l d i ~ ~ g  that  Cheshire a d  
Holmes  mere not entitled by way of  substitution to recover of 
their co-defendants, executors of Parks ,  the  proceeds of sale paid 
to him. 

No conr~sel for l ) la i~~tif&.  
Messrs. Scott it Caldwel/, A. 3. Merrimon and Robbins & Lorrg, 

fo r  tlefentlants. 

ASHE, J. T h e  first grouud of' appcal taken by the  defendauts 
is without f'oundatiol~. I t  has been decided by this court and is 

45 
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now to be collidered a settled law of the state, that a plaintiff 
in an action to recover real property may recover upon an equit- 
able title, even as in  this case where the legal estate is in hi5 
trustee. Muway v. Blackledge, 71 K. C., 492; Farme?. v. 
Daniel, 82 S. C., 162. And if the ground of appeal was in- 
tended to en~brace the ruling of His Honor npon the legal effect 
of the decree in equity on the right of the plaintiffs to recover 
in this action, that question has been vt t led  with no less cer- 
tainty, in Doyle v. B ~ o u m ,  72 N. C., 393, \<.here it is held that 
"when a defendant has never heen served with process, nor 
appeared in person or by attorney, a judgment against him is not 
si:nply voidable, hut void, and may be so treated whenever and 
wherever offered, without any direct proceeding to vacate it." 
T o  the same effect is ,S'tnllings v. Gully, 3 Joues, 344. 

Here, there was no iervice or pretence of service upon the 
plaintiffs, either by personal service or by publication; nor any 
appearance by them in person or by attorney; nor any knowledge 
of the lxoceeding in equity until long after the decree of sale, 
and no ratification of the same. 

,4s to the second ground : There wai no error in the refusal of 
the judge to admit the evidence offered by the defendants with 
regard to permanent irnprovemeuts. 

The doctrine of betterment, prior to the xt of 1871-'72 (Bat. 
Rev., ch. 17, 5 262 u) ,  was recognized and admitted in this 
5tate only in rases of a purely equitable character: as where a 
contract fur the sale of land had been rescinded, or the title had 
failed by reason of the contract not being in writing, &c. Albeu 
v. Gr.z$in, 2 Dev. & Bat. Ey., 9 ;  Hill v. Rrower., '/ti N. C., 124. 
The  t loctri~~e has never been applied to actions of ejectment. 
T o  malie it applicable to that action or to actions under the Code 
in the nature of ejectment, legislation was necessary. Hence 
the act of 187 1-'72, which extended the doctrine to actions to 
recover land in nature of ejectment, prescribing the mode of 
proceeding, by petition, afier judgn~ent and before execution. 
And in  Mewitt v. Xcott, 81 S. C., 386, it was held that to enjoy 
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the benefit of the act, the defendant after judgment muit  file his 
petition aud ask to be allowed for his pwrnanent improvements 
over and above the value of the use and occwpation of the Iancl. 
T h i j  remedy i3 still open to the defendants. 

The remaining grorirld of appeal i, not les5 untenable than 
those we have considered. We concur in the opiuion rxpressecl 
by His  Honor that Cheshire and Holmes had n o  right to be 
substituted to the rights of the plaintif% against their co-defen- 
tlant executors, and for the reason assigned by h i m  that thej- were 
mere volrunteers and had paid nothing for the land, and that if 
any one had the right to such subjtitution, it was the represent- 
ative of Nathaniel Holmea, but he was not a party to the action. 

r 7 1 here is no error. The case is remanded that the defendants 
may have an opportnnity to file a petition under the act of 
1871-'72, if they shall be advised to do so. 

No error. Affirmed. 

I?. &I. K E A T H L E Y  v. A. 8. BRANCH aud others. 

Ejectment-Pleadiq and p ~ o o f -  Va~innce. 

1. In ejectment, the plaintiff' claimed as purchaser under a mortgage executed 
in 1869; the defendant, as purchaser under a mortgage executed in 1876, 
and failing to make good his title thereunder, he offered to slrow a sale of 
the land for taxes and a deed to himself from the sheriff, but this er i-  
dence was rnled out npon the ground that the defendant is precluded, bp 
the terms of his answer, from setting up any other title than that asserted 
therein ; Held, error 

2. As the plaint ie  recovers upon the strength of his own title and the defen- 
dant is permitted to show that the title is in a stranger, so also, he may 
show it to be in himself, thougli derived from a source differing from the 
one alleged in the answer. 

3. Tlie court intimate that the Code cures the alleged variance between the 
pleading and the proof. 
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4. An answer which fails to state sep:irately t h e  distinct grounds of defence 
wiil be rejected, if exception is taken a t  the proper time. 

(Isler v. Foy, 66 N. C., 547, cited antl approved). 

EJECTMEST tried at August Special Term, 18'32, of DUPLIS 
Superior Court, before Gilliatr~, J. 

Judgment for plaintiff; appeal by tlefend:~nt, Stanford. 

X r .  H. R. Iiorneyay, for plaintiff'. 
LVY. (3. H. Allen, for deft~rtlaut. 

RUFFIN, J. It is evident from the st:ltemer~t of the case, that 
two exceptions were intended to be taken i n  the court belon for 
the defenciant, St:tuford, who d o : ~ e  appeali. 

The first one, however, i\ so obscurely stated and sowe of the 
facts in regard to it so evidently n~iqstaterl, that it is impossible 
for the court to unclerstn~~d its u~eaning, or determine itq force. 
I t  is much the same, indeed, ~ c i t h  the other, thc~ngh rnough call 
he extracted from the case to enable the court to detect, what it 
conceives to be, an error in the rulinq of the judge upon it. 

The quettion is one of pleading and evidence, arising out of 
the followiug facts : 

The plaintiE claims the land as a pnrchaser under a mortgage 
executed on the 9th d : ~ y  of October, 1869, by the defendant, 
Branch, to one Joties. As originally instituted, the action was 
against the defendant alone, who answered, denying the plaintiff's 
title. The complaint was i t )  the ~ ~ s u a l  form, alleging in its first 
article the title to be iu the plaintiff; antl in  its second, the unlaw- 
ful ~ i t h l ~ o l t l i n g  of the possession by the defendant. Afterwards, 
the dcfendaut, Sttinford, applied to be made a party, and in sup- 
port of his niotion filed an affidavit, in which he set forth that 
he was, hinlself, the owner of the land, having purchased the 
same under a mortgage executed by Branch to one Moore, on 
the 5th clay of April, 1876 ; and, upon his being made a party 
defendant, filed an answer, it1 whicl~ he alleged "that the first 
article of the complaint is not trlle, that the title to the laud is 
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in himself, and that  he  claims title from one Moore, to  whom thc 
defe l~dant ,  Branch,  executed a mortgage, by \-irtue whereof it 
was cold and purclmetl  by I I ~ w . "  

O u  the  trial the  defentl:~nt, S tunhr t l ,  ilaving failed to  makc 
good h i s  titlc urlcler the  mortgage to Moore, offered in evidence 
a dcetl t o  h in~se l f  from the  sheriff of the  wunty ,  a n d  to show 
t h a t  the land in questiond had been sold for taxes and purchased 
by  hirnaeli: T h i s  evidence n a s  ob,jected to by the plaintiff a i d  
excluded by the  court, and to t h i i  rnl inq the  defendant excepted. 

It is not stated when this sale tool; place, nor for whose taxeq 
the  land was sold. B u t  az it is explezzly said that  the .ale Lva- 
fo r  taxes clue on the lard, we are obliged to conclude that  they 
u e r e  r ight ly owing, either by the defendant, Branch, o r  some 
one cloirning untler him, nhoqe d u t y  it  was to list the  land ancl 
Ilay t h r  dues thereon; and  a, a l l  inquiry into the  regularity and 
validity of the  salc wai  cut  off, \ t e  r ~ ~ i i s t  make every presump- 
tion in its f ivor .  

Nei ther  doe5 it  appear in the case, upon what  ground the  evi- 
dence was ~ x c l u d e d ,  though, upon t h e  argument, we  were told 
that  it was because the court held tha t  the  defendant, Stanford, 
mas precluded by the terms of his answer from setting up ally 
title, other  than the one aisertecl in his affidavit and answer, aa 
derived under the  mortgage given to Moore. 

B u t  whatever may have been t!le grouud for it, it mas a11 error 
as  it  occura to  us. T h e  a n i n e r  certainly fall5 short o f t h e  require- 
n1ent.i of the Code, in that,  i t  f d s  to ctate sepal-ately the distinct 
grounds of defence, and, if objected to  a t  the  proper time on thi, 
account, might  well haye been rejected by the  court. Still  i t  w a c  

not  so ohjrcted to, but received, and  upon a fair construction must 
he admitted to set u p  two plain defences, con-istillg in a general 
denial of the plaintiff's r ight  to  recover the land, ancl a cpecific 
avowal of  title in the defendant himielf.  

Conceding, then, that  as to the latter the defendant was bound 
by  h i i  a i i ~ w e r ,  a n d  coulcl only rely upon the  title therein alleged, 
though the provisions of the Code curing v a r i a n c ~ s  betneen 
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pleadings and proof'q render even this doubtful, it was yet open 
to him to establish his other defence in any way that he could. 

This, he might have done by showing the right to the land to 
be in a stranger, since every plaintiff in ejectment must recover 
upon the strength of his own title; and if so, ~ h y  not show it to 
be in himself, though it may have been derived from a source 
differing from the one alleged in the answer. 

I t  nowhere appears, either in the defendant's affidavit or his 
answer, that he claimed to be the landlord of his co-defendant, 
Branch ; nor does he seem to have been admitted as a party by 
the murk because of any privity with him, or in order that he 
might defend his possesion; bnt simply as an act of discretion on 
the part of the court, and because he claimed to have an interest 
in the subject matter of the action. 

This being so, every means of defence was open to him as to 
any other defendant. As said in I s l e r  v. Foy, 66 N. C., 547, 
why permit a person claiming title to be made a defendant, 
unless that he may plead separately, and avail himself of every 
defect in the plaintiff's title? The effect of His  Honor's ruling 
is to deprive the defendant of one of his main grounds of defence, 
and it cannot be right, especially since he will be forever 'estop- 
ped, by the record of this case, from ever asserting his other title 
to the land, however valid the same may be. 

Error. Tienire de nouo. 
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J. H. N. B R E N D L E  by his gnardian v. A. J. HERRON and others. 

Ejectment-Injkncy-Equity- Conside~.ation-Pt~rchaser, 
for  value and without notice. 

A deed to the plaintiff (a minor) was delivered to his father to keep for him, 
and a few days thereafter, in pursuance of a certain arrangement intended 
to give ease and favor to the father, the deed was destroyed withont having 
been registered, and the land conveyed by the same grantor to the defendant; 
Held, in an action for the land, &c. (1) The  plaintiff, being an infant, wai 
incapable of parting with the estate conveyed, or of assenting to the 
destruction of the deed. (2 )  Equity will restore the plaintiff to the posi- 
tion he was in before the destruction of his ~nuniment  of title. 13) Pay- 
ment of the land by relatires of the plaintiff; is a sufEcient consideration to 
support the conveyance. (4) T o  entitle the defendant to priority over the 
plaintiff, he must show that he is not only a purchaser for value, but also 
without notice of the plaintiff'q equity. 

(Tolur v. Tolar, 1 Dev. Eq., 456; Plurnmer v. Baske~ville,  1 Ired. Eq., 252; 
Walker v. Coltrciine, 6 Ired. Eq., 79 ; Cruvcp v. Black, Ib . ,  321 ; M a y  v. Banks ,  
Phil .  Eq., 310, cited and approved). 

CIVIL ACTION tried at  Spring Term, 1882, of HAYWOOD 
Superior Court, before Gilliam, J. 

The plaintiff seeks to have the defendant, Herron, declared a 
trustee to his nse of the legal title of a certain parcel of land, 
and to set up a lost deed to the same and to recover the posses- 
sion thereof. 

The facts upon which the rights of the parties depend, and 
which seem not to be controverted, are as follows : 

I n  1866, the fidther of the plaintiff was seized of a tract of 
land, and i n  December of that year conveyed one-half thereof 
(it being the parcel now in controversy) to the plaintiff, then an 
infant of tender years, and the other he conveyed by distinct 
deeds to his two daughters, then both married women. 



At  that time he ~ : i s  sried in an action for slander, brought by 
one Salillda Parris, silice intern~arried with one T. D. Welsh, 
and it is conceded that these collveyances to his cthililren were 
made with the intent to delay the plai11tiE i l l  that action, i n  case 
it resulted adversely to him. 

1 1 1  1867, the said Salinda reco\.ered judgment for the sunl of 
two hurdred aud fit'ty dollars :1nd the costs, and csusrtl execution 
to issue, and the whole of the laud to be sold on the 2tl day of' 
October, 1869, when the said TTeIsh, with mhoril she had inter- 
married, bid off the same at  the price of ten dollars, and had his 
bid credit6d upon the jtldgmer~t, and took a deed fro111 the sher- 
iff' to  himself for all the land conveyed in the three deeds to 
plaintiff a ~ i d  his sisters. 

On the first tlay of October, 1370, i n  consequeuce of an armuge- 
ment made wit11 the adult members of t,he family, the said \Velsh, 
nrithont the joinder of hi-; wife, executed deeds to tile plaintifT 
ant1 his two sisters for the same parcels of laud (that had been 
hitherto co~lveyed to them respectively by their father), in cou- 
aideration of the sum of five h~~ntlrecl dollars, secured to him 137 
the b o d  of the husbands of' the plaintiff's two sisters, anti the 
sun1 of' oue hundred dollars iu cash to cover the costs of the 
slander suit-the plaintiff theu being some thirteen years of age, 
and his deed being tit~livererl to his father to be kept for hinl. 

Twelve days thereafter, thesc last recited deecls, without hav- 
ing been registered, w r e  destroyed, in pursuance of' another 
arrangemellt intended to give ease and fidvor to the plaintiff"s 
father, ant1 t o  whicli his said father, his two sisters and their 
husbands, the said Welsh and the defendant, 1Herro11, were par- 
ties; and thereupon the entire tract of land, embracing the three 
distinct tracts, was couveyed to tlle defendant, Herron, by a deed 
signed by Welsh aud his wife, the plaintiF's sisters and their 
husbands, a d  liis fiather, the consideration of which was $3,4UO, 
of which $600 was to go to TITelsh to cover the costs of the slam 
der suit, and the sum secured to him as the consideration of the 
deeds he had made to the parties; $700 to each of the sisters for 
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their  respective lots of I L I I I ~ ?  and 31,400 to t h c  pl:~intiff for his 
lot-this last deed to the tlefkndant [wing (1111~ proved and regis- 
teretl. 

0 1 1  the  t h l  a single is.ue \ w s  ~ u b ~ l ~ i t t e d  to tile jury, w h o  

f i ~ u n d  that  the  deed fko IVelsh to the plaiutiff, dated October 
I s t ,  1870,  conveyed an estate ill fee to him,  and thereupon the 
court  declared the rights of the parties to he: 

1. T h a t  the  defendant, Herren, has :i lien on the  land in con- 
troversy for tile sum of $300-being the  one-half of the SI I I I I  

agreed to be paid to TVelstl, as tlre cullsideration fhr  his deeds of' 

October l s t ,  1570 ,  and  which, uutler the subsequent arrangement, 
t h e  said defendant paid. 

2. T h a t  upon the p tyment  of such sum, with interest frorrr 
t h e  12th day  of Octo lm,  1870, the said d e f e d a n t  should be 
deemed to he a trustee of the legal title of said land for the  use 
of the  plaintiif; subject Irowever, to tlre dower r ight  of Mrs. 
Welsh ,  i n  case she should outlive her husband, which right the 
defendant  had acquirecl under  his deed of the 12 th  of Octohelb, 
1870,  to which she was a party. 

T h e  defendant, Herron,  appealed from this judgmeut .  

XI, c w n n 4  for  plaintiff. 
Xe.ssr,~. J. 111. Guddc/er ancl Arn~istrcid Jones, fbr defendant. 

R ~ F F I S ,  J. MThat tlic exact nature of  that  estate is, wlrich a 
hargainec in :I deed of bargain and sale acquires upon the exe- 
cution autl hefiwe the registration of his dced, and whether he 
can, hy a simple act of surre~rtler o r  of  cance l la t io~~ of  the  ucreg- 
isteretl i n s t ~ ~ ~ o l e ~ r t ,  unaccompanied with any  written agreement, 
dtltcrrrrine that  estate, and revest it in the  bargainor? .seem to he 
still vexed qnc1stions i r ~  this :tat(,, ancl the authorities with reftr- 
ence to them hopelessly irreco~icilable. Erl t i tnportant as they 
may be, and desirable as  it  is that  they should be ~ ) u t  U ~ I I  a 
more c e r t a i ~  fiwting thau they now occupy, it is not necessary, 
a n d  therefore not proper, that we should assume tha t  task in the 

49 
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present case, since, irrrspectively of them, the court thinks the 
plaintiff clearly entitled to the relief he seeks in the action. 

That some estate, of some sort, vested in him upon the execu- 
tion of the deed by Welsh on the 1st of October, 1870, and its 
delivery to his father for him; and that, being an infant, he was 
incapable of parting with that estate, or of assenting to the 
destruction of the deed under which he took-and that no one 
could lawfully do so for hirn-are all propositions that admit of 
110 argument against them. 

Whatever, then, the nature of his est.ate nlay have been, it still 
abides, unimpaired, in the plaintiff; and it is i n  order that he 
may be in a condition to assert it, that the court of equity will 
restore him to the position 11e was in before the unwarranted 
destruction of his munirnent of title. 

I n  Iblur v. Tolar-, 1 Dev. Eq., 456, a ~ l d  in Plurnnzer v. Bms- 
kerville, 1 Ired. Eq., 252, it is said, that whenever a deed which 
has been once duly delivered is improperly withheld from regis- 
tration, a court of equity will compel its ~~rocluction for that pur- 
pose, or, if destroyed, will have its place supplied by another. 

In Walker v. Coltraine, 6 Ired. Eq., 79, the jurisdiction of' 
the court in such case is said to be founded purely in the fact, 
that certain rights were acquired by the tlelivery of the deed, 
which hy its destruction are obstructed. 

I t  is no answer to this right of the plaintiff to be put in stntw 
quo, to say, as was said in the argument, that he himself jmid 
nothing as the consideration of the deed made to him by Welsh, 
and that, having nothing but a bare equity, he should be post- 
poned to the superior title of the defendaut, who has paid the 
full consideration called for in his deed, and withal has acquired 
the legal estate. 

I n  the first place, the promises of the plaintiff's brothers-iu- 
law to pay the pnrchase money to Welsh, evidenced by their 
bonds to him, constituted a consideration amply s~ifficient under 
the statute of uses to support the conveyance to the plaintiff. I n  
2 Saunders on Uses, 58, it is declared that the consideration of a 
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tlecd of bargain and sale need not he paid up011 the  execution of 
t h e  ins t run~ent ,  nor by the  party to whom it is inade, but that it  
will suffice, if secr~retl to  1x2 paid a t  a fu ture  day, and  by another  
o n  his account; and as to  the priority asserted for the  t l e f e ~ ~ d a ~ ~ t  
o n  account of his having iec~iretl  the legal estate, it is snfficient 
l o  say, that  he acquiretl it, as well as his equitable estate, not 
only with a knowledge of tire plaintiff's c in in~ ,  but i l l  pursuance 
of a tortious agreement, ~ua t le  with the party intrusted with the  
plaintiff's deed, fiw its clestruction, and it would be contrary to  

every principle whit~h should obtaiu i n  a court of equity, to  per- 
mit h im thus  to take advantage of his own wrong, ant1 thereby 
acquire precedence over the  older and bonn$fide c~laim of the plain- 
tiff'. To entitle himself' to such a priority, as  is claimed f'or Iiim, 
he must show, not only tha t  he is a purchaser for value, but o c e  
wi tho~l t  notice. See C'run~p v. Rl t~ck , l j I re t l .  E q . , 3 2 i 1 a r l d  May 
v. Honks, Phi l .  Eq., 310. 

T h i s  court can perceive no error  therefore in the  judgment  of' 
the  c o ~ i r t  below, of which the  defeodant Her ron  can complain, 
and  t h e  same ~ u m t  he affirmed. 

A s  to how far  the plaintiff, when restored to the legal title in 
t h e  land, may be affected with a, trust in favor of Mrs.  Welsh ,  
hy reason of the fact that  it  was originally purchased with her  
jndgment against the plaintiff's father constituting her separate 
property, is a matter we have not considered upon this appeal. 
So fa r  as we can discover from the record, it  was not made a 
point npon the trial, by either party, a d  n o  issues were suh- 
mitted, or instructions asked, with reference t o  i t ;  and  if there 
had heen, it could avail nothing, since the  defendant sets u p  no 

such defence in his answer, but professes t o  meet the  plaintiff 
s q ~ ~ a r e l y  upon t h e  single issue as  to their respective titles acquired 
under the  deeds froul Weish. I t  ~vould  then be a case of " proof 
without allegatiorl," which, as said in Xa!j v. Hmks, sz~p~t ,  " is 
no better than allegation without proof." 

XO error. Affirmed. 
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S. H. JOHNSOS and others v. LAWSOS HAUSER. 

Bjectment-Actual Possession-Notice to Purchaser. 

The rule laid down i n  Edwards v. Thonapsnn, 71 N. C., 177, and other cases, to 
the effect that actnal possession of land by a person other than the bargainor, 
is sufficient notice to a purcliaser of inch person's equity, approved. 

(Mulhollnnd v. York, 82 N .  C., 510; h'dwavd~ v. Thompson, 71 5. C., 177 ; Bost 
v. Seker, 87 Y. C., 187; l h n h w d  v. Tankwd,  8-1 N .  C., 286, cited arid 
approved). 

EJECTMENT tried a t  Spring Terur, 1882, of YADI~IN Superior 
Court, before Avery, J. 

T h e  laud mentioned in the complair~t and demanded in the 
action belonged to one R. C. Poindexter, who in the pear 1876 
executed a deed therefor to J. H. Jenkins and Ahrain E-Iauser, 
and they in the month of August, 1878, couveyed the same to 
the feme plaintifF. 

I n  answer to the comp1:lint and as a courlterclairn, the defen- 
dant alleges that in 1872, Poindexter entered into an agreement to 
sell the land to him for the sun] of three hor~dred dollars, and 
to make title when the purchase money was paid; that under 
this contract he entered into possesion and held and used the 
land until h t l  was ejected therefrom il l  1579 by tlie plaintiff; 
that in 1876, when most if not all of the purchase money had 
heen paid (and all was paid before and during the year 1 b78j, he 
applied to the vendor fix a dt.ed, which the latter refused to 
make until another debt of seventy-five dollars, contracted by 
the defendant in b r i y i q  a mnle, was alsqdischarged; that the 
defendant thereupon applied to the said Jeukir~s  and Hauser to 
advance the money for him a l ~ d  pay what he  owed the vendor, 
which they ~ ) ~ o n ~ i s e d  to do and did do, taking from the vendor 

>ss trust a deed for the premises, absolute in forr11, upon an exprk, 
and agreement that they would hold the same as a security 
only for the money acivancetl, and on being re-irnbursed would 



recouvey to the  defendant; and that  the  fcnze plaintiff' bought 
t l ~ e  lanti antl took ritlc from tlictu  wit!^ ful l  notice of  the  tlc- 
fen t lun t '~  equity. 

T h e  clefendnnt now ofcrs  to pay the money advanced, aliJ 
tlernands a conveyance of the title. 

T h e  replication put  in 11y the p1:lintiff denies that  a n y  contract 
in u r i t ing ,  if :illy contract a t  all, was elitered iuto by the iaiil 
Po indes te r  \vith the defendant, so as to be of  hincling force r1po12 
him, aud denie* also the trankactions ac detailed in  the  answer. 

Several iqsues were preparctl and aubinitted to  the ju ry ,  a l l  of 
which u e r e  withdra\\-n after the testimony liad been heard, 
ex(-ept tlie seccntl, which i j  in these words: 2. Did  the plaintiff' 
l x ~ v e  notice of  the clef end ant'^ interest in the  land wlien it  wa5 
conveyxl  hy Jeulrins ant1 Hariser to h e r ?  the  court being of 
opinioll that  n reference for an arrount  mould ixcolne necessary 
it' the! e ~lioulcl be an afErmative finding u p o : ~  this inquiry. 

T h e  cvidence adduced on the  trial was conflicting, upon the 
po i~ l t  of the plaiutiff'i having actual notice of tlie tlefcuclant's 
trust,  attaclling to the e+te of her  bargainers a t  the time of her  
innking the  co~itract  of purchase and  tak ing  the decd of con- 
veyance from them. Upon her own examination she admitted 
tha t  t h e  d r f c n d a ~ ~ t  naq then i n  po>,ession, and had been for .sev- 
eral years previous, and the fact &as  known to her ;  b u t  \lie 
Ira3 not aware that  he had or  claimed any  interest in the  land, 
and ~ n a t l e  no inquiries of  him on ihe  snhjlject. 

T h e  defeutlant reque,ted an ir~struction to tlie jury,  that  if 
the  defenda~l t  was in the actual occupation of the  laat1 a t  the 
t ime of the  piaintiff's prlrchase, this was sufficient notice to  her 
of the  defendant's equity. T h e  court refused so to charge, antl 
directeJ the  ju ry  that  such possessio~~ was not constructive notice 
to  the  plaintiff, and  in order to  be charged with it, she must have 
had  actual notice of the  asqerted equity. T h e  clefendaut excepted 
to the  refusal to charge as  asked and to the  cllarge given in place 
of it. T h e  verdict on the issue was for  the  pldintiff, and  f 'ro!~~ 
the  judgment  rendered thereon the  defendant appealed. 
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K o  counbel for plaintiff's. 
Xess~ . ,~ .  Hciyzcood dl. Huytcoocl, for c!efcndant. 

SMITH, C. J., after stating t h ~  case. T h c  validit? of the  t ~ , u s t  
under  the agreement stated in the  answer, antl attaching to the 
estate conveyed to J e n k i n s  and Hauser ,  independently of the  
p a i d  contract: of purchase from Poindexter,  does not appear  to 
h a r e  been contestecl, and if it I~acl I~een ,  it  finds support  i n  the  
r u l i u g  in Mzdholla~zd v. York, 82 X. C., 510, and the  cast!s 
tlierein cite(1. A l s s ~ ~ ~ n i u g  the 1r.gal sufficiency of the defendant's 
equi ty and  right to have a conveyance to I I ~ I I J ,  on his re- in~burs-  
i t~g the ariioutrt advancetl I I ~  Jenkins and Huuser, a s  agaiust 
them, the inquiry is as  to tile notice necessary to their following 
t h e  estate transferred to  the plaintif?, and  this is the only point 
presented in the  appeal. 

We think the clefetldant was entitled to tile instructioll asked, 
and tha t  there was error in  refusing to g i r t>  it, as well :IS i l l  the  
instruction giveu it] substitution. The tlecisior~s of this court 
a re  conclusive to this eff'ect. 

I n  Edwa~ ' t l s  r. Thompson, 71 3. C., 3.77, the  subject was care- 
f ~ l l y  considered, antl i t  was heltl that  211 olwn, notorious an0 
exclusive possessiou in a persou other tllau. the vendor, is a faet 
of which a purchaser must iniijrm tlitnself; antl he is conclu,- 
sicely presumed to do so." T h i s  rul ing was made applicable to 
the  plaintiff who resided i n  Sonth Carolina, a n d  hat1 n , )  knowl- 
edge of the  agreement of sale out of which t h e  equity arose, o r  
of' any incumbrance of the  tit le of' his bargainor, except so far 

as  could be inferred from the f x t  of p o s s e s ~ i o ~ ~ ,  and this f jc t  
was also unkoown t o  the plaintiff. Eost v. Xetzer, 87 S. C., 
187; Adams' Eq., 158. 

r 1 1 he  same deduction of' notice from possessiorl, merely, is made 
in the  later case of 7'unkm.d v. Tunkard,  84 N. C., 286, and  
allowed to prevail against a n  express finding of  the j u r y  to  t h e  
contrary, upon a distinct issue submitted. Delivering t h e  opin- 

ion, DILLARD, J., observes: ('=in actual possession is a fact t h a t  



the pi~rchaser ought t c ~  know, and the right by which the po-- 
sessor holds is also a fact he lliight k ~ ~ o w  by inquiry, and there- 
fore the kczo pres7cnzea that lie does k i ~ o u  it." 

Here, not only is the actual possession conceded, but the plaill- 
tiff had perwnal knonledge of the fact before and at the time 
LF lieu the dwd  to hc'r waz  executed ; and the case is more strongly 
againat her i n  the effort to escape responsibility a i d  discharge 
the estate of the adberir~g trust, than against thoqe i n  the case, 
referred to. 

There i5 errw, and the verdict must be set asi(le and.a venire 
de m v o  awarded. Let this be certified. 

Error. Ibnire de noro. 

K, JlchRTAX, Adm'r, v .  R. A. McLAUGHLIS and otheli.  

Rxecufors  u n d  Arlmi7zisfrato1.s-Sale of Decedent's Lnnd-Pow- 
ers-Deed. 

1. JThere the land of the nnceitor is sold hy a commissioner for paltition 
among the heirs, within tmo years after letters of adnlinistration on the 
estate, and a deed executed after the two years ; H e l d ,  that the land is 
still subject to the payment of the ancestor's debts. The  deed in such 
case relates to the date of the sale, and not to the time of its execution. 
Bat. Rev., ch .  i d ,  & 156. 

2. T h e  power of :I sheriff to sell land under execution, of x clerk under order 
of co~lr t ,  or of a ipecial commissioner, is a bare power disconnected with 
any estate in the l and :  the deed of such officer, whenever made, refers to 
the  power itself, a n d  the purchaser takes from the tinw of the execution 
of the power and ~ i o t  from the date of the deed. (Distinction drawn 
between common law powers and srich as operate under the statute of 
uses) 

(Dctuzrlson v. Frew, 3 Dev., 3; Pickett r. Pickett, Ib., 6 ; Roclgelx v. Wallace, -5 
Jone,, 181 ; Dobso~z v. i l Iwphy,  1 Dev. & Bat., 586 ; TVoodley v. Gillictm, 6 i  
S. C., 237. ~Cted and approved). 
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SPECIAL PROCEEDIKG corn ruenc~ed before the clerk and hcartl 
at Fall  Term, 1882, of CUMBERLAND Superior Court, betbre 
Gilnzer, J. 

T h e  defendants appealed from the jndgnlel~t of the court 
below. 

Xr. N. IV. Ray, for the plaintif. 
Meessm. Hinsdule dl. Devereuz, for tlef'eudauts. 

RTJFFIN, J .  The appeal in this case brings up a single qne+ 
tion, for the understanding of which a brief summary of the facts 
is needed. 

The  plaintiff, as a creditor of Daniel McLeod, decemecl, sued 
his administrator, the defendant, McIJauchlin, and at  spr i i~g 
term, 1876, recorered judgment for $2,000, and he seeks in this 
action to have t,he lands of llis deceased debtor sold to satisfy his 
demand. 

T h e  said RIeLeod died in May, 1870, a r ~ d  the defer~tlant, 
McLauchlin, qualified as his adn~inistrator on the 1 I th of -lugust, 
1870, and has f i~lly atlrnii~isteretl the persoualty, except a very 
small stmi of money in Iland. 

The  heirs of McLeod filed a petition before t h e  prohate conrt 
wI;ing for a sale of the lands of their ancestor for partition. 
An order was granted and the defcndaot, McLauchlin, was 
appointed con~~nissioner to make the sale. H e  sold on the 3d of 
Sovember, 1871, made a report tliereof, wl~ich was confirmed (311 

the 1st of February, 1872. H e  afterwards reported that all the 
purchase money had been paid, ailcl on the 16th of July,  1S72, 
an order was nlade directing its d is t r ibut io~~ anlongst the parties 
entitled. The  eominissiouor prepared and signed the &eds for 
the several pnrcl~asen 01, the 9th of July,  1872, and delivered 
them as follows: T o  R. A. AfcLaucl~lin in August, 1872; to 
D~ulcan Swith on the St11 of Soveinber, 1572, and to Sarah 
Smith on the same day. 



T h e  tlefc~idants are  tlie said admillistrator and t h e  heirs-at-law, 
:rnd the  snit1 1)rirc.lla.er.; of the land ; m d  the  latter contentl, that,  
a s  thcy took tlieir dcecls more tlian two years aft,er t h e  g ran t  of' 
letters of' : i t l t~iiuistratio~i on the estnte, their Iaucls are  protected 
froni sale ~inc!c.r the  statute-Bat. Rev., ch. 45, S: 156. 

Wliile there may not be--anti so fa r  as the c o r ~ r t  is aware, 
there is not-any direct ac1,judication upon ihe  point, there are  
still several authorities whiclm, by analogy, seem to control it. 
Iilc!eed, a consicleration of the very nature of judicial sales, ant1 
tlic powers nndcr  which they are  made, wor~ld seem to d o  so. 

I n  D a ~ i d s o , i  V. Frezc, 3 Dec. ,  3, the  facti: \r ere that  t h e  plain- 
tiff pnrclitl-etl the  land in dispute a t  execution sale in the  life- 
time of the executivr~ clcbto?, but  neglected to  talie t h e  sheriff'< 
deed until  after hi-, death ; t h e  defendant was his widow and 
cluilnetl do \ re r ;  it waq held that the officer's deed took effect froni 
the  t ime of the sale and defeated the  \ridow's claim, favored 
though it  nrai  in Ian.. Not, as  it wa, said, that  the title pasied 
by the  bare act of Yale, but that  the deed, m h e ~ i  afterwards made, 
liad t h r  effect to take the  estate out of the defendant  in the 
cxecntion and  ve-t i t  in the  purchazer from that  time. 

T h e  <iutllority of :hi5 decision has been repedtetlly recognized, 
:rid in Picktt v. Pickeft, rcportet3 at  page G of the ianle volame, 
thc reawn for  it is given. I t  is said t o  proceed from the very 
tiaturc of the  oficcr7, poner-it being but  a bare po\ver, discon- 
uccted n i t h  any  eqtnte i n  tire land, the  rule in such caqe being 
that  the  deed relates to thc' p o n e r  itself' and  takes effect as  if' 
made n t  the moment the  power was executed. 

I n  Kogers v. Wallace, 5 Jones, 181,  the  matter  was again 
cxplaiued, anti a t  greater length,  by PEARSOS, J., and  the  dis- 
tinction d e a r l y  d rawn between comnion law pon7ers, where there 
is no zeixin to serve the  estate, and such as  operate under  the  
htatute of wes.  I n  the case of the former, he says the  doctrine 
is \re11 establiJied that the deed, whenever made, refers to  the 
power  itself, *o that  the  party ib deemed to talie, not from the 
date  of the  instrument, but  from the time of the execution of' 
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the power: antl he en~phatically declares that the power tosherifft 
to sell land ~lncler execntion, antl to clerks to sell land nncler the 
orders of the cuurc (and by parity of reaqoning, we add c o r n ~ i ~ i ~  
sioners) are all inbtauces of cotntnon Ian7 powers, which fall under 
the rule. 

Ac~wrdiogly, it was held in  Dobson v. ~Jfurphy, 1 Dev. & 
Bat., 686, that a sheriff7i deed, made seventeen y e ~ r s  after the 
sale, had relation to it, so as to put the title in the purchaser 
from that day, GBSTOX, J., remarking, that the deed was hut  
the caonsommating ceremony of the transaction begun so long 
before. 

Again, upon thesame principle it was wid by RODNAN, J., in 
Il'oodley v. Gilliam, 67 N. C., 237, that the title of a defendant 
in an execution passes to the purchaser by the scde und from the 
date of the sale, and that it matters not when the deed is made, 
as it is merely evidence of the sale and relates to it. 

111 conformity with these decisions, and with what, in itself; 
seems to be a just principle, the court thinks and so declares, 
that the defend~nts  took the l a ~ d s  from the commi4oner, in the  
same plight and condition they were in at the moment of the sale, 
a r d  subject, as they were, to the payrnent of the decedent's debts. 

The jitdgment of the cwurt b l o w  is therefore affrrrned, and 
this will be certified to the erd  that that court may proceed 
according to law i n  thy premises. 

No  error. Affirmed. 

JAMES C. McLEAN, Administrator, v. A.  A. McLEAN and others. 

'&ecutors nrrd Administrators. 

1. .I bond given by one as "administrator or  executor" is binding tipon him 
indiridnally, and the sure tie^ on his oficial bond a re  not liable for its 
payment. 
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2. T l ~ e  distinction between a promissory note and a bond given by one as per- 
sonal representative, in reference to his  liability, pointed olit by Ais~~b: ,  .J. 

( S l e i g h k r  r. Hcorington, 2 MLW., 332 ; Hdl v. Crctige, 63 K. C., 51 ; Kerehner v. 
McRae, SO N. C., 219, cited and approve&. 

CIVIL ACTION L I ~ I  an adn~inistration bond, tried a t  Fall 
Term, 1882, of ROBE;~ON Superior Corlrt, t)efore iShQp, ,J. 

T h e  action was Islo~lght by the plaintiff as administrator tlr 

honis non of' D. H.  RlcLean, against the defendant, as adminis- 
trator of G. 11'. &Lean, and the sureties upon  his bond. The  
Lbr~ach of the bond, aisigned as the cause of' action, i i  the non- 
payment of a j odgr~~eo t  obtained in the superior court at fall 
terrtt, 1876, agdinst the defendant, which is as follows : 

" I t  appearing 11y the complaint of the plaintiff that the 
defendant is justly due and indebted to the plaintiff in tile +urn 
of $455.61, a11d the defendant haviug fhiled to au5iirer, it  is con- 
~ i d e r e d  and atlj~idged hy the court that the plail~tiff' do recover 
of the drfendaut, adrninistrator of G. TIT. N c I m n ,  the sum of' 

$455.61," with interest and costs. 
I t  was admitted hy the plaintiff' that this judgment was 

founded upon a note under zeal, given by the defendant, A. A. 
McLean, to the plaiutiR, in consitleration of an open account 
due  by the defendant's intestate to the plaintiff's intestate. 

The  court gave judgnient in favor of the plaintif alitl the 
tlefencl:~nts appealed. 

Jfcssrs. ,I.3c~Yeill & :.tfcA-dl, fbr plain tiff'. 
Messsl French & i l T o m e n t ,  for defendants. 

ASHE, J. T h e  plaintiff insisted the j r~dgnle l~t  was de bomk 
testatoris, and the defendants contend it was de bonk propriis, and 
this is the only question presented for determination. 

W e  are not fnrnished with a copy of the note sued on, but we 
infer from the pleadings and adrr~issions that it was a bond signed 
hy the defendant, A. -4. RlcLean, as administrator. 
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S s  a general proposition of' law, an administrator cannot mnkc 

any contract to bind the estate of his intcstate. I f  he gives his 
promissory note to pay a debt due by his intestate, it will be 
hinding on him individually or not at all. I f  the note is founded 
upon a sufficient consideration, as of assets applicable to the debt, 
or forbearance, he will be individually liable; hnt if there is n o  
consideration, it will be riudum pactum. A t  the colnrnon law he 
was liable indiviclually ~ lpon  his verbal promise to pay, if there 
was a sufficient consideration for the promise; and although thc: 
prornise be in writing, it will he of no more effect since tl?e statute 
of 29 CHARLES 11. than before, unless it be by deed, or 
there he a good consideration for it. \ V i l l i a n ~ ~ m  on Execu- 
tors, 1610. 

I t  is well settled by the almost nnvaryiog current of anthoi-i- 
ties, that the pro~nissory note of :m administrator or executor, 
founded upon the consideration of forbearance or tile possession 
of assets, will be binding upon him in his individual capacity, 
although he should sign the note " ns administrator or executor." 
Williams, s.upra; Parsorls on Contracts, 128; Woods v. Ricllej, 
27 Miss.; Sims v. Stilwell, 3 How.  (Miss.), 176; JfcCTrath v. 
Re~em,  19 S. C., 328; Sleiqhter I-. Hawinyto.r~, 2 MIW., 332; 
Hal l  v. Cmige, 65 N. C., 51 ; Kerclmer v. McBae, 80 N. C., 219. 

I f  the promissory note of an wdn~inistrator, with a sufficient 
cousideration to support it, will be binding upon him individo- 
ally, a fortiori mill his h o d  have that effect. 

There is a marked distinction between a h n d  and a pronlis- 
sory note in reference to the liability of an administrator or exec- 
utor. I n  the case of a promissory note, given for value received, 
it bears only prima jacie evidence of consideration, and ,it is 
open to the defendant to go into the question of consideration 
and show, for instance, that he had no assets, at  the time of in&- 
ing the  note, applicable to thc debt of the estate for which the 
note was given, or that there was in Fact no consideration for the 
promise expressed therein. But a bond is a deed, signed, sealed 
and delivered. It.  is the act aurl deed of the party signing it, 
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and it i n ~ p o r t s  a valid consideration. It is against a11 principle 
to suppose tha t  an administrator or executor could give such an 
instrument as wonld be binding upon the  estate of his intestate 
o r  testator. Of corlrse, then, where the  engagemeut of  the  rnp- 
rc,entatire to pay a debt  of the decedent i i  by a bond, it  is a 

couipli:+nce with the  statute, bu t  concludes the  defendant f rom 
showing that  tliere was no consideration. 

M r .  W I L L I A ~ ,  ill the  passage above cited, recognizes the  dis- 
tinction. H e  says, though the  promise be in writing, i t  is of no 
more effect since the statute thau before, u t~ less  it be by deed, or 
there be a good consideration. Again, on page 1018, note I ,  of 
his work, we find it laid t luwl~,  that  "a  note given by a n  executor 
by way of sutmission to arbitration is not binding, unless there 
were assets i n  his hands. W h e n  the sob!uission is made by bond, 
the executor is lial,le, not only because a seal inlports a cousid- 
eration (for a proinissory note imports a consideration), bu t  also 
because, when a person has execut,ed a n  instrument under seal, 
he shall llot be pern~i t t ed  to  disprove the  consideration. Both 
t h e  bond ~ l n d  t h e  note ilnport assets, and of course a sufficient 
co~~s idera t ion  : the  consideration of' the borld c m n o t  be explained ; 
that  of the  rmte may, as  h&ween the original parties : ~ n d  all par- 
ties h a r i l ~ g  notice of the consideration." See the  numerous case. 
there cited in support  of these propositions. 

I n  Davis v. LWeeutl, 2 Ky. ,  which was a n  action upon a bond 
giveu by the  defendants as  executors, the  court say :  " T h e  plea 
of plerre aclrninistmvit cannot avail them : the  naming them exec- 
utors was but  descriptive of the persons, and the jutlgnlent was 
d e  bunis propiis." It is t rue in that  case some stress is laid 
upon the  fact tha t  the declaration was in the "debet and detinet," 
but i t  could not have been otherwise in a11 action upon such a n  
instrument. 

I n  Hall  v.  Crnige, supra, which was a n  action up011 a jutlg- 
mrn t  confessed by  the  defendant and others, the court held tha t  
t h e  judgment  bound them in their individual capacity, though 
they styled themselves executors in making  the cunfession. 
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tlpon a uote under iral,  exccutecl by the  defcntlants, as executori, 
t o  secure the amount  of an accorint d u c  and owing by their tes- 
tator a t  the time of his death, it  n a s  I~eltl that  the  defendant wah 
liable individually upon thc hond, ant1 thcl judgment  was ren- 
clered against Itin: in that  capavity. 

F r o m  tl1e3e authorities our  co~ic l i i~ ion  is, that  the j r~dgment  in 
qumtiol: was  a j u r l g l u e ~ ~ t  against A. A. JIcLean ill his incli- 
vidual capacity, and the nzming him "administrator" therein 
\ \as mere ~ u r p l w a g e ;  and consequeutly thc  defencla~~ts ,  IT. A. 
Sellers and AIcKoy Sellers, a re  not liable a. sureties on the 
~ t lmin is t ra t ion  bond of A. A.  McLean,  for tlie breach alleged 
in the  complaint.  

There  i i  error.  T h e  judgment  of the  s u l ~ r i o r  court is 

reversed, and the judgment  of' this court is that  the said defen- 
t lnnts go wi t l~out  day, and recover their  coats. 

Er ror .  Reversed. 

JOHS ALEXANDER and wife and others v. J O H S  JVOLFE'S I':xecutor>. 

$,:I< cutoi's and Administrato7.s-Parties-Xuit to yecover. proceecls 
qf land sale. 

1. .in administr;~tor having in his 11a11ds a fund derived from the sale of real 
estate, holds it for the heirs of the intestate, and. upon the death of such 
administrator, w i t  to recover tile sanle may be bronght by tlie heirs alone 
against his personal representative. 

2. Hut where, in addition to the proceeds of sale of r e d  estate, there is also 
in his hands a fund derived from other sources, the administrator de bonis 
van of the or igind intestate should become a co-plaintiff' with the heirs 
I unles* as in this case they release their claim to the personal estate) in 
nrder to a recovery, in one action, of the full :mount due both. 

( A l l i s o ~ ~  r. Robinson,  7 8  S. C., 222, cited and approved i .  



C'IVIJ, .1("l'101 tl'ic(1 011 cw~'ptioii i  to a rcf'crec'y ~.el)ort, at Frill 
'I'crnl, 1882, of MI.,( KLHSHL-RG Superior ( 'o~irt, I)rfi)rcl Grcice-$, J .  

In the !ear 18.58, .John TVolfe, the t l c f ;wl :~~ i t '~  te.t:rtor, n:iL 
:ipl)ointecl gyartlian of' Dortxi TV. I,w, :in infiuit, ailtI :I< wc.11 

rcceivctl, heyide5 a con+idcrable 1)ersonal p ~ q ) e r t y  from othc 1. 

;ource;, from the vlerl, and nla~tcr in eqllit! htv \hare of' t h ,  
proceed; of sale of certain r e d  e,tate, made nntler :I decree of' corn.: 
fi)r partition bet~teen hcrwlf and othcr te11:int.-in-c.oiil~iloli. The, 

+unl+ ko retaeivecl were 8620 on .Jnnuary 10, 1861 ; ancl $325 in 
cvnf'ederate ciirrellcy of' thc d c t l  value of' $108.:13 on ,Tanu:~r\ 
15, 1863. 

On ;Ipril 30, 1867, I)orcxa<, the ~ r a r d ,  d i d  unmarriecl nn(1 
inte+te, : u d  letter- of' :~tln~iiiiztwtion on her c-tate i-l~ctl to hoi. 
guardian. \17ithout having a(ln~iili+tcrcd the wmc, John TYolf;, 
Iiimqelf died, ill  the hpring of t11c je:rr 1880, leaving a nil1 
(?ii~ce admitted to prohatc), in nhic.11 he appointed tlic dcfcntlant-, 
('. H. and IT. 1,. TVolfe, hi4 ex~(mtors. 

T h i ~  action, ili~titutecl Augnit Id, 1869, by the plainti%, uho  
:ire the heir>-at-lam of the inteqtnte, Dorcai, i- 1)rcwc.uted for :ui 

account of' the teqtator'.: :~dininiitl.:~tioi of +o nlncli of' the trnht- 
fiind as wa- derived fro111 the $ale of' the iiite+t:tte'i land, and to 

recover n h a t  i t  clue froill TVolf'e's ebtate. 
The defenclantb demurred to the c o ~ n ~ l a i i i t  fi)r an as+ignml 

mir-joinder of two incompatible c a u w  of action, which demurrcr 
mas overruled on the former appeal to thii  court (8:3 S. C., 272) 
and the cau+e directed to proceed. 

Thereupon an order of reference to the clerk n a +  entered i r ~  
the quperior court, directing hiin to itate the guardian accoun: 
and ascertain what was due from the testator in that capacity. 

A t  fall term, 1582, the referee returned 1:iq report, c h a r g i ~ ~ g  
the guardian only with the money paid him by the clerli and 
master, derived from the real estate of the inteitate, and rctlucing 
the last sum to its equivalent in gold, according to the legi~lative 
scale; and allowing various expeuditures, set out in detail in the 
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;tc.coimt, and alllong them,  payment^ of' $86, to three of the 
l~laintifK, each, in part of their several share- of the fu~nd. 

The defendants filed wveral excbeptions to the report, the firit 
Leing to an)- further proceeding in the cause nutil the adminis- 
trator de boilis nor1 of the intestate, Dorcai, is made a party, his 
presence being neccsauy tu a f'u,l adjustment of the administration 
nec.ount, and to avoid the accom~tability to him of the p e r m ~ a l  
t-tate. To inect this objection, the plaintiffs' counsel entcrecl a 

f h n l d  retrctleit of any claim for the personal e-tate oli the part 
c ~ f '  the plaintiffk. 

This exception \va2 zustained and thc others overruled, and 
tl~ereupon the plainti& dcmmcled judgment for the sum asecr- 
tninecl to be due hy the referee, mi~ich was refused, and the! 
appcal. Tllc defenclants also appeal from the refnsal to allov 
their other exceptions. 

iVessl-s. ,hmes dl. Johnston, for plaintif&. 
il.less~s. Wilson c t  Son, for defendants. 

S\IWH, C. J . ,  afier stathg the adbe. The inquiry is buggcstetl 
in limine, and before entering upon all examination of the suffi- 
ciency of the objection, ~ 1 1 ~ -  thiq defect of' parties was not assigned 
n it11 the other causes of demurrer, instead of being reserved until 
nfer  the account hah been taken and reported. S o r  do we MY 

it* lxrtine11c.y in the form of' an exceptio~l to the report. R ~ i t  
nniviug its ~llauifest irregularity io the method adopted for pre- 
henting the objection, we are of opinion that it has no force, and 
ought not to have heel1 entertained. 

I t  is settled by thc decision in Allison v. Robinson, 78 X. C., 
222, that whoever holds the f ~ ~ d  derived fro111 real estate of the 
deceased infant, holds it for the heir,, and is directly amenable to 
their action to recover it, "Supposc there had been no adminih- 
tration," reinarks B-r-su~, J., speaking for the court, "or he (thc 
:idministrator) had refiwed or delayed to bring a11 action for the 



recovery of thiz fund, are the heir. to I x  thcrcl~y Iri~idcrtul or 
clrln! ccl in comiitg to their inheritance:'" 

I n  like manner, 11pon tlie former appwl it ih iaitl, that while 
the p r ~ w c d -  of .ale of the real c h t e  "inay he ~ecooered by t h ~  
heits-crt-kw r~ithouf the pyeselicr qf u 7 1  ctclminist~rrlor dr~ boniv 
noli," : i s  declared in the opinion in , l / l i~on V. Rob i~ i~on ,  ,mc11 
;rdn~inistr:ttor ought to becon~c a co-plaintiff' "in order to the 
recovery of the full alnonnt due to both in one action, and thc 
di+eililant not be harassed wit11 two cuiti: a i d  the taking the .am(> 
wcount n cecold time." 

The ~ r f log  it in releasing all claim to the per-onal estate on the 
part of' tho plaintiffs, and cnnfining the action to thc purhuit of 
the money into which the real eztate ha& been converted, dispense* 
with the necrs.itp of inaking the adnlini*trator a party whoye 
only recourv i~ npo11 the per-onal e*tatc~. I t  matteri uot that 
the defendmt- are not relieved, but ren~aili liable to acc~ouut for 
thii eztate to wcli administrator, when appointed : t h i ~  will t)e 
the only rezyomibility resting u ~ m l  them. The iererance of' the 
find enables the parties entitled to the ieveral parts to pursuc 
and recover wllat is due them, a d  there will not be wcceiiire 
hara~sing suit6 for the stlme fund. There is no rule of plead- 
ing or practice that forbids thii  to be done. 

If ,  then, the other exceptions are rightfull) overruled, a i  the 
sum reported hns been derived esclu-ivelp from real eitate, and 
the persolla1 eqtate has been administered according to the allegn- 
t iow in the complaint, and the debts and expenses incidental 
thereto discharged, so that the perional repre,entative, choalcl 
there be one, has no claini upon the fund, the plaintiffs should 
have had judgment according to their demand. \Ye proceed, 
therefore, to consider the didlon.etl t>xception< of' thc defbndant- 
brought up hy their appeal. 

The exception. expanded into many forms, and, presented i l l  

different aspects, may be condensed into a mlaller number: 
I. The defkndants except to the exclusion of' a claimed credit 

of $700, which they allege, as trust-money, was part of a loan of 
51 



~bretlit in the te-tator'i a c~~)u l l t .  
Il'ithout :~tlvertiilg to the legal con-cc.jnellce+ of tliii coriming- 

ling of' tru-t-money \I it11 that of the yua~*dian in a sillglc lain, 
i d  the e f k t  to thron the lo.. npon the i i ~ f ' h t  treating her 
-hare a i  r(vll::ini~y i n  the  note, while ill two inol~ths after tllc 
l o m  \ + < I -  II~J(, ol~is-l~alf' of thc nnlonnt n a i  repaid 1)y the dcl)tor 
;ind appropriated ~~xc~ln-ively to thc gnardian'z on11 me, \\hich 
prebent the tr:in.:~ction, to -a!- the  1c:i-t, i11 no favorable ntpect for 
I~ini, it i i  a wffkient an-ner to the exception t h t  it i- not ,howla 
that the money \\as any part ?f tlw ~ Y U J  ~ ~ t o f e  f u n d .  The  only 
tc>itilnony 011 the point is that of the ~nothcr  of' Dorc:~. h e ,  $5 ho 
states that t l ~ c  g11:1r(1ia11 ( ~ o ~ ~ w l t r d  Iier about n~aliing the loan, and 
-he appro\ ed of it ; that he -ub-equeutly shoned her the note mi l  
told her "that  .even hundred dollart of the money mai the 
lrioney of Dora., and the balance hi. own." Thiz doe5 not 
prove that the proccedq of' the 1:lnd conititnted any part of' the 
\I ard'i ~nolley thnc uwd ; 31161 the h g  interval since i t b  recep- 
tion i. r\ idencc tending in a cmltr:rry clirectiol~. The  claim of 
the credit wnL: properly denied. 

2. T l ~ c  defendants, insistil~g that the loan c~)nsisted, so far as 
the ward is affe?ected, of' her ~ ~ i o n t y  paitl over by the  clerk anil 
maqter, except, t h a t  i n  charging the teqtatnr the scale \+as not 
;~pplietl as of' the cinte of' the loan. a i  to  the entire $700; and it' 
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not, as to  t h e  s u ~ n  of $325, last received frorn tha t  source. T h i s  
exc!eption, depent l i~rg on the preceding, nlust h11 with it. 

3. T h e  defendants except that  the referee fails to  fincl the fact 
tha t  E m m a  Lee, wlieu she consented to the a p p r o p r i a t i n ~ ~  of the 
$86 paid her by the  testator, was the  guardian of t !~e  plaintiff, 
Lu la .  T h e  transaction would  jot be relieretl of a concurr i~tg 
tnisapplicatiorl of the money, in applying it to  her intliridual 
debt ,  which cannot prejudice the r ight  of the  infant. T h e  fact  
is wholly immaterial to  this t l e fe~~ce .  

-2. T h e  defendants fur ther  except that  certain numbered 
voudters  offered were rejected without an assignnlent of the 
g r o u r ~ d s  of this action on the part of' the referee. But errors 
must by assigned hy the  c o m p l a i n i ~ ~ g  party ill order  to their 
\)eiug understood and rectified. T h i s  the  defendants d o  not do. 
W e  caullot see, f r o ~ n  this vague a t d  indefinite complaint of their. 
rejection, tha t  :iuy wrong was done by the r e f i r r e ;  a d  unless 
error  is s l low~l to have heen committed, we must assume there 
is none. 

There  is I I O  error  in the rnlirlgs tlpon these exceptions, and 
tliey a re  sustained. T h e  plaintif5 a r e  entitled to judgnleut .  

PER CCRIAAI. J r ~ d g l ~ e l i t  accordingly. 

1. \Vilere a decustuuit is c l~arged,  tile prinxxy liability fur the waste rests I I ~ U I I  

tile ad~ninistration bond, and :L reference to :iwertain tile fact was p~.ol~criy 
ordered. 

2. X fai111i.e to apply for license to sell land for a s e t s  is not of itself a breach 
of such bond. 

3. Lands descended are not assets n l ~ ~ i l  a sale thereof anti tlie receipt of tht, 
money by the administrator. 
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4. Tile :~dministl.:\tor tlc Ooni.9 no?L is n necesmry par ty  to  n suit  against the 
ibrrrier rcpl.e~c.llt;~tive to recover iunadrninistereii ussets. 

C11vr1, AC~IOS tried a t  Spr ing  Term, 1882, of RUTHERFORD 
Superior Clo~irt, before G ~ c l g e ~ ,  J. 

Rohert  S m ~ g g s  died intestate in Kovember, IS%, ant1 letters 
o f  acl~~:iuietratio~l 011 his estate were granted to Micajnh D u r l ~ a m .  
TVithout having f i ~ i l y  atlministcretl the trust,  the Intter also died 
intestnte in December, 1864, : I I I ~  his wife, Estlier D u r h a m ,  

wttletl the estate, in hcr hands. 
T h e  c,omp1:1iiit alleges that  Micajah Durlmm r e t ~ d c ~ u l ,  :la 

Reccmber term, 1SG3, of the  county <30urt, his f inal  :rccoilnt, 

i ) e e ~ ~  made Iy her. 
' rhe tlefinclants, in answer, say that  their p r i n r i p l  bas fully 

atl~ilinisterecl thc :is>ets which (&am(: t o  I ~ c r  hantls oi' the  cstate at' 

I ~ e r  husbantl, and  that if ally r c i u a i ~ ~ e d  u ~ ~ d i s p o i e t l  of they were 
lost a ~ ~ d  reildereil \vortlileiis by the resillts of the war, ~ r i t l ~ o n t  
~iegligencc on her p r t ,  ant1 the  clefelltlants arc not responsihlc 
tl~ercf'or; tllat they :\re uot informed wi-iether .tllc dcbt cllai~iiui! 



ha.: been pxitl, h i t  ('pieail l)aynlent," and insist, if not  paid, it. 
m 8 0 v c r y  is h:irr(~I by the  statntc of limitations; a n d  t l ~ a t  there 
is (' c a o ~ l s i d e w ~ ~ l e  real estate held hy the heirs-at-Ian- of' said Mica- 
jah, w l ~ i o ! ~  d ~ s w ~ ~ I e ( l  to t l l e r ~ ~  from Es ther  Dnrha!n," being part 
of licr e ~ t a t e ,  and she bring tile wife of' knit1 Micqjah. 

'I'hr record r t a t e  that  the ju ry  fbuntl " the issue snbmitted tt-, 
the111 i n  favor of the plnintifF," without se t t i r~g  out the  issue, and  
we can only infer from the suhseyueut action of the court  t h a t  
it  related to  the iudehteclness only, a n d  did not involve a n  
irlquiry int,o the assets of the intestate, Micajah, for which hi-: 
x l n ~ i n i s t r a t o r  might  be held liable. 

T h e  plaintifF t h e r e r ~ p o ! ~  demanded final judgment  against t h c  
t l e fe~~danta  upon their bontl, whicli t h e  clefentlants resisted on 
the  ground that  it  should be f i r ~ t  ascertainrtl whether the adnlin- 
is t ratr is  11:1cl propwly ail!l~inisterecl the frinils with which she is 
c:llargcable. T h e  ~ o u r t  refused to r e ~ r d e r  judgmel~t ,  and orderetl 
:I reference to inquire as to  the assets, ancl the plaintiff appealetl. 

,l/le.ws. Hobe $3 Holx, for plaintiff'. 
So couniel for def'endants. 

SMITH, C. J . ,  after stating the  ( m e .  I t  is contended hy appel- 
1a11t's cour~sel thnt i l ~ a s m ~ ~ c h  us the answer admits that  lands, of' 
sufficient value to pay the  debt,  descended from the  intestate, 
Mica,jah, to his heirs-at-law, which could by proper proceedi~~g-:  
issnecl against them I)y t he  said Es ther  have been subjected tl) 

t h e  payment  of the  debt,  her  failure to  convert such real estate 
into assets for the purpose is itself a breach of the  ofYicial bontl, 
rendering her and her sureties alike liable, as  i f  by this means 
tile conversion into assets had been efl'ected. 

W e  d o  not concur in this view. T h e  defence set u p  of a ful l  
ar1n.linistration has not been, and ought  to  he clisposecl of, a n d  
the  course pursued by the court, no jury trial being asked, is v7ar- 
runted by  the rul ing in Ray v. Actton, 86 K. C., 386. 



S o r  \V:F tire plai~itifr entitlec\ t o  a jur lgir~c~it ,  fisi~l;: : t ~ ~ c t r  i l l  

the  Irnntl:, of' the : ~ t l n ~ i ~ l i s t r a t r i s ,  by I W - C ~ I I  of' the f:iilr~rc of tlrv 
:ii l~ninihtratrix to p11rs110 the tlerc.e~itlctl rod estate for tlic l)ar- 
p e  of  coo\.ertii~g it into as>ct.. l , ; ~ ~ i t l . ,  trliicli itlay be sold f i ~ r  
tlr is pu iyow untler 1)rul)er p r o ~ c ~ ( l i l ~ g >  ~J: 'O>CLY~ tcd by the per- 
,mn:il I-epreseiit:~tivc, are  not, until sucll s:dc and the  receptior~ of' 

. . 
the  moneys arislng thcrefiol:r, ; I~ ' - . c~s  for trhich the 11retic8s to 
tlte I~olrtl call be Irrltl respo114ljit~. 

L' T h e  1 w 1  wtate," ~2~3.3 I)I( 'I;, J . ,  (lei ivcrilrg t l t ~  opi~l ion i l l  

~'i ' lx v. G r r r ? ~ ,  64 S. ('., 665, '( was not ai,seth in the bauds of' 
thc executors." 

T h e  poiirt is ~nat le  and expressly tlecitled in the snbseyueut 
c:w of T'cruylccm v. Utlocdch, 65 S. C., 378, in \rllich evidence 
\ \as offered, and 011 ul~jectiolr xhr i t t e t l ,  i n  the superior court to  
,show that  the intestate debtor, whose admiuistrator was a tlef'eir- 
;l:rnt ill the actiou, ow~rcd Ian& at  his t leat l~ whic11 ile.~cendeil to 
iris l~eir~s-at-Ian.  a ~ i t l  fronl wlrich the  adn~inictrator  by proper 
i ~ r t j c ~ d i n g s  for a ~ u l e  could have derived the means of' paying 
thc  debt.  

READ+:, J., reviewing the case on :tp~)eal,  says:  "Tire or~l!, 
c2~wstioa is, wliether real estate is assets to pay debts before the 
~ a u l e  has beerr sold ant1 the proceetls reccivecl by the adlninis- 
t ra to r?  Recent cleci-ions scttle tllc question," 1,eferring 111 the 
case recited. " I t  m y  he," Ire eoncl~ldes, " tha t  in a case of neg- 
lige~rce, tile administmtor \votlltl be liahle on liis baud for  not 
cubtaining l icwse aud  selli~rg, hut  that  is not before us." 

T h e  present contention is the same as in tha t  case, that  the 
tiefentla~its s l ~ o u l d  be charged with assets hecause thesc were lands 
which their principal, the  personal representative, took no steps 
t,o sell. 

B u t  tile con~pla in t  s i ~ o w s  that  the assets received by the at1 miir- 
i - t ra tr is  from the hus1)and's estate, and  adequate to rneet the 
tiebt, were wasted by I ~ e r ;  and if so, she could not ~na in ta iu  a 



A + t i ~ ~ ,  the tirsceutletl lands, :tccortling to the statement in tile 
an.\\-er ac.cilptnd as tlic h i s  of tlie p1:lintiff's ntot,ion, remain 
~innlienated iu the l ~ a n d s  of t,he lieirs-at-law of the intestate, 

mation may l)e obt:tincd, ant1 this coursc was p u ~ w e d . .  
lye  advert to the  oriiission to make 3 party to  the caure, the 

idininistrator dc bonis / L O U  of' the iu te ta te ,  Mic~tjah,  who, unrlrr 
repwtetl dwis io~is  of' this court can aloue maintain an action, for 
the recovery of thc  i ~ ~ ~ : \ d r ~ i i ~ ~ i s t e r e r l  assets, against the  former 
~ q r e b e n t a t i v e ,  to  avoid an inference from onr 4lence that  the  
~ u i t  (-an be wpportet l  in hi, abzence frum the record. R u t  the  
point is no t  preieuted alld n c  only tlecitle tllere is no error in  
the  r u l i ~ g .  T h i s  a i l l  be certified. 

Yo error. Affirmed. 

1. Tile rule laid doxn  in  Pdton v. Fa~~nei., 87 N. C., 337, and other case*, in 
reference to the n~anagement  of trust-fnnds during the war, approved. 



:;. IVliile execllror. cannot  qile eztcli o t i ie~.  at lalr, they may prowed i n  eq~ii t?  
whenever r,eccw:ri.y to protect thc estate. 
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tha t  of the  dcfcndant numbered two, wliich was ~ ~ ~ s t a i n e d ,  and 
from the  judgnlent puriuant  to  which the  plaintiffi appeal. O u r  
revision i i  then confined to the  adverse rulings upon t h e  plain- 
tiff?' exception?, ant1 allowance of the one exceptiorl of the 
defendant. 

T h e  plaintiff, exeept : 
1. F o r  tha t  the  referee does not charge the  defend ,~nt  with t h e  

amount  of tiis own indebtedness contracted dur ing  the  testator'. 
life, and  evidenced by liiz single h o ~ i d .  

2.  F o r  tha t  the defendant is not held responiible fbr all the 
debts  d u e  to  the  testator before t h e  civil war. 

3. F u r  that  the  referee finds a i  a fact tha t  t h e  defendant kept hi5 
collections in confederate currency for  t h e  estate, distinct and 
separate frotu hi$ on11 funds, and for  which he  ought  to  be held 
liable. 

4. F o r  that  he finds that  the identical currency thus  receivt~(1 
and invested in certificates au thor izeda~ld  provided for  its retire- 
ment i n  au e n a c t ~ n ~ n t  of' t h e  confederate goverrrment. 

T h e  second exception of the  defendant allowed is : 
F o r  tha t  he i, nrongf'ully charged with intereqt o n  his bond 

t o  the testator. 
Thi,  exception and the first of the  plainti&' relate to the same 

sullject matter, and are  close coni~ected. These mill be noticed 
after disposing of the others. 

Second Exception : T h e  testiulony shows tha t  the  funds were 
divided betveen the  executorz, each tak iug  such as were d u e  from 
perwns  residing in his o n  n vicinity and most convenient of 
access; that  the  defendant proceeded to collect such clainls as he 
held soon af ter  the  administration sale on Apri l  2, 1861, and  
most of his receipts were d u r i n g  the next  y e a r ;  tha t  the pay- 
ment i  were made i n  confederate money, current  a d  accepted b j  
prudent  luen in discharge of ante-war and  other  ohligatious a n d  
i n  business transaction\ ; tha t  the  money, collected ant1 kept apar t  
from that  of the executor, could not he loaned or  used in the  
interest of the estate, and was kept and subsequently invested in 

52 
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~ ~ ~ ~ f e d e r a t e  certificates, which were produced before the referee 
from the clerk's ofice, where they h ~ l  been left as vorlcliers upon 
;i ~enrlered account, oue i n  the snw of $900, deposited by the 
deceased executor on  llarcll 15th, 1864, the other of $1,500, 
deposited by the defendaut on the 3tl day of the same month. 

These facts relieve the executors from personal responsibility 
in the collection and retention of the funds and fix the conse- 
cjuent ioss, in accorclaoce with repeated acljudications heretofore 
made in reference to fiduciaries c l ~ r g r d  with the u~anagenlent o f  

trust-funds. We  rcfer to soule of then] : Czumrning 17. Alebnw, 
63 K. C., 315; ~5'hipp V. Hettrick, I b . ,  329; Drake v. Drake, 52 
N. C., 443 ; Roben!~on v. T.liull, 85 N. C., 283 ; .Pcifto~ v. 
Faimer, 57 K. C., 337. 

Third Exception : The  referee and judge concur in the sufi-  
cieocy of the proofs that the trust funds were 11ot mixed with 
those of the execrltor and were kept separate, and we th ink  their 
conclrisiou ~varrantccl by them. It will not, therefore, be disturbed 

Fourth Exception : The same disposition must be made of 
this exceptiou, for the testimcmy is positive and direct that  the 
identical mouey was pnt in the certificates, and we cannot disre- 
gard it upon inferences of the improbability of the proved fact. 

The  plaintiffs' first and the tlefenda~lt's secontl txception will 
be consideretl together. 

The  plai~~tiffs'  complaint, that the defendant is not, and ought 
to he, charged with the amount of his own deht, so far as it refers 
to the principal inoney, is founded upon :i n~isconceptiou of the 
facts. The referee reports two accounts, one of the joint atlmio- 
istration courlucted by both executors, the other of his personal 
relations to the contested charge. I n  the former is a sillgle charge 
of $3,155.91, the value of the persoual estate that went into the 
hands of the executors, as shown by Exhihit  "B" (excluding, 
we suppose, the testator's slaves), embracing in this aggregate the 
debt due by the defendant to his testator. The  vouchers allo\vetl 
f'ur tlishurserne~it~ and charges admitted by tile referee, absorb 
this value with an additim of' two years interest on $3,015.26, 
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actually ci~llec*tcrl, and 4io\c an excebs of $185, o\erpaitl  h) tlic 
executors. Alnoliq the   executor^' credits is not fuuncl tlie clebt 
d u e  from the  tlefentlant, and he  i +  c o n q u e n t l y  chargeti tlirrc- 
with. T h e  re fbee ,  honever ,  tloes ellarge the def'en:lant nit11 the 
interest since acwued, \ r l~ ieh  n a s  not auil could not be in the geu- 
era1 accou~lt ,  witliout any  d imi l~n t iou  on  account of the  execas 
found  due  to  the executor<. T h e  tlefeldnnt's exception raise- 
t l ~ e  question \\ h e t l ~ e r  he is r e i p o n ~ i h l e  for tlie interrzt, which ha-, 
riot bee11 d i s c l ~ , ~ t y x l ,  as  for the l~r incipal  which has bee11 so di-- 
chdrgetl by the  expentliturei, aribing since to 11'1~ 8, 1882,  to 
which t ime the  cowputationi of the referee are made, and  af ter  
tha t  date. 

T h e  refbrre ha t  nlloned interest iu favor of the  tectator'h estate 
on the amouut  of actual collections in  nzoney by the execntors fhr 
t n o  year*, t l ~ u u g h  not on the  full  value of the  personal cqtnte, 
11 bile no i l l t e re~ t  is c o m p t e t l  antl adrnitted up011 t h e  series of 
cli\bursennc.llti t l i ~ t  extinguish t h e  entire charge. 

\Ye do not concur in the ruling of the court, but  ,u,tain the 
conclu4on of t h e  r e f e ~ e e  that the  defendant is accountable fiw 
the  interest on his debt,  antl that  the methotl putsued for  his 
exoucr,ltion can~ro t  have that  effect. T h e  defendant, hav ing  
confederate money of  his own, paid to his co-executor the  
amount  o f  hi5 debt, and i t  was accepted by the  latter a, a di i -  
charge, t h e  fund h u g  on tile same day handed to the  defendant 
to be I~eltl  as  par t  of  the  t r o d  eitate. T h e  referee f i ~ ~ d s  that, in  
this  tranmction, there was no collusion betn een the  executors, 
and  that  t h e  money was paitl by one and received by the  other  in 
entire good faith, as  if the payment  had been made by a n y  o t h e ~  
debtor. B u t  a t  the  same time, i t  appear; that  t h e  debt,  if suf- 
fbrtcl to remaiu, was ,iolvent and secure; that no exigencie, in 
t h e  administration required tlie collectio~l ; tha t  such t'undi could 
not then he loaned or  profitably iure.;ted, and this was well 
known t o  the  defendant ; aud that  the testator's directions were 
to  keep his money a t  interest, and  these the  executors, in becorn- 
i n g  such, undertook to carry out. 
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The result of this concurrent actio~l is to shift a loss which 
would have fallen upon the defendant to t l ~ e  estate entrusted to 
his ma~~ageruent : i l l  other words, he escapes, but the estate sol'- 
f'ers. Such a transactio~~ caarlot besustaioed in a court of equity, 
h r  while a trustee is not required to take better care of the trust 
fund than of his own, he must take the same care of it, and at 
least canuot seek his own personal advantage at  its expense antl 
tletrinlent. Such ~vould he the result if the transaction were to 
be sustained, and we must llold the debt unpaid antl the loss, in the 
r~~oney  retur~led to tile defendant, his own. 

Tf the ikfendant had beeu i n  fiiling circutnst:tuces or the 
money paid of intrinsic and pern~aneut value, instead of a f l~w- 
tuating and declining currency, the reception of payment 
wodd  have been upheld. Indeed, if the debt was endangered, 
the deceased executor mould uot only have been justified ill mah- 
iug the best collectiou and settlement iu his power, b ~ ~ t  he might 
have beeu held inclividually liable for uot rnakiuy the effort to 
coliect or to secure; for in such case, the adversary relations of 
the indebted cxecutor towards the estate would impose upon the 
other the obligation of tryiug to save this, as any other debt due 
from a stranger. 

This was so ruled by Lord Chancellor COTTENHAM in a case 
where property belonging to the testator in the hauds of one of 
the executors had been lost by his ba~~ltruptcy,  and the bill was 
filed to charge the other executor with its value because of his 
negligence in not tabiug steps to secure it. After referring to 
the general dnty of executors "to call in and collcct such parts 
of the estate a* are not in a proper state of investment," arid i u  
answer to his own inquiry, " is  it not a part of llis duty, because 
the property is in the ha& of a co-executor, and not of any 
stranger ? "  he says, " it is impossible to find any priuciple for 
any such disti~~ctioo." Reciting certain cases;, Ire proceeds to 
say : "These cases establish that it is the duty of all executors 
to watch over, and if necessary, to correct the conduct of each 



o t l ~ e r ;  a ~ t l  the luoment that principle is estahlislled, all groun~l 
of distioc6on hetween the two classes of cases ceases." 

While esecutors may aot sue each other at law, they rnay in 
equity, when necessary for the protection of' the trust estate, as i n  
c:lse the mortgagor becomes one of the executors of the mort- 
gagee, the co-executor may file a bill for a sale of the mortgaged 
property. 3 \ITilliar~~s 011 Executors, 1178; Lr~cns v. Scate, 2 
Atk., 56. 

Bnt  we think t l ~ e  excess of $185, due the ilefendant surviv- 
ing executor, should be ili.;clrarged out of the accruiug interest, 
and the residue only recovered agaiust 11im. This will reduce 
the interest to which the plaintiffs are entitled to $451.62, wlhicli, 
wit11 interest on $576.61, principal money, from May 8, 1883, 
the plaintif& may have judgment for according to their respective 
shares therein under the will. The plai~ltifE will also have 
judg~nent  for the cost:: of their :lpl)eaI. 

Error.  Reversed. 

T. EE1)FEhRN and wife v. M. AUSTIK, ddm' r .  

Distfibutive Shures, suits for-E~ecutow ond Administrators, 

IVl~ere  the same person is administrator and guardian, and an action is bronght 
in behalf of the inftmt heirs against him and the snreties on hi* guardian 
bond, to recover their distribntive shares, and no exception is taken by the  
defendant on account of the non-,joinder of the widow of the intestate as a 
plaintiff; Held, (1) Tha t  an action subsequently brought hy the widow 
against him, as administrator, for her distributive s l~are,  i s  not demurrable 
for non-joinder of the heirs as plaintiffs. The  defendant in such case acqui- 
esced in a severance of the action. (2) Nor is the pendency of the suit on 
the guurdian bond an obstacle in the way of the plaintiff, such bond not 
being a security for what is due her, and there being no identity between 
the parties or the cause of action. 

(Harris v. Johnson, 65 N. C., 4 i 8  ; Woody v. Jodun,  69 N. C., 1 8 9 ;  Sloan v. 
NcDowell, 7 5  X. C., 29, cited and approved). 
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CIVIL ACTIOPU' tried at  Spriug Term, 1852, of UNIOX Superior 
Court, before Gudyer, J. 

The f pme  plaintiff is the widow of the defendant'i intestate, 
since internlarried with the other plaintiff, and they bring this 
action to recaover her distributive share in the intestate's cstate. 

The complaint, among other allegationb charges, that the defen- 
dant became a h  guardian to two infant children of the intestate, 
a l ~ o  entitled to distrihutivc shares in l ~ i i  estate, which . passed 
from the defeidmt's hands as atliniuiitrator into hi3 hant3.~ as 
giiardian, and beiug held by him in the latter capacity, they 
have bronght an actioll on the guardian bond to recover what is 
clue them, and the salne is pending i n  the superior court. 

The p res~n t  s ~ ~ i t  i i  to recover the iualanre due the feme plaintiff, 
a portion of her distrlbutiw share having been paid. 

The defendant delnura to the complaint, and asiigns as grounds 
t h ereof : 

1. A defect in the parties plaintiff, in that the other infant 
clistrihteei should be associated with them. 

2. The  pendency of the other action on the guardian bond. 
The demurrer being overruled and the cSausc retuaucled to the 

probate court for further proceedings therein, the defendaut 
appeals from the ruling to this court. 

Jfessrs. Puyne S: Pam, C'Ovin.qton & Adcms and Haywood & 
Hayzuood, for plaintiffs. 

Nessrs. Wilson S: Son, f i r  defendant. 

SMITH, C. J. The demurrer can be sustained on neither 
ground, and was properly overruled. 

I. The  complaint avers the transfer of the shares of the infant 
distributees (that is, of the fund to which they are entitled) frorn 
the administration to the guardian account, and its being held 
1'4' the defendant in the latter capacity. Though this trausfer 
does not conclude an inquiryas to the amount clue them and tha 
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Jeferidant's liability ~ i p o n  either h o ~ i d ,  the complaint treatq t h e  
trust fund as constituting an awertnined and fixed qom, the  pay- 
ment of \chic11 is enforced against the guardian bond. 

B u t  if i t  were otherwise, the  objection mould lie against tlie 
firzt action by the infant distributees, for that,  the plaintiffs in  
this  action ought  to  be parties to that. I f  the defence is pre- 
termitted i11>d not -et u p  in that ,  i t  is not available in this  suit. 
I f  the def'endant is content to h a r e  a separate controversy about  
the  aisett  with those wlio firyt sue, he cannot ot)struct a second 
and necessary action hror~ght  by the other  diqtrihutee to  recover 
what i, clue her, by allegiug the nou-joinder of the others. A 
severance iu the  action i t  the  legal consequence of xquiescence 
in the bringing of' the suit by a part, when all s l~oult l  have  been 
united in it. 

B u t  t h r  p r ~ s e n t  plaintiK'r cannot hr aisociatcd with the  other  
tlistrit~ntees in proqecuting a suit on tile guardian h i d ,  a i  i t  is 
not a swur i ty  for 1t11at i~ d u e  the feme plaintiff; and she ha3 no 
interest in common nit11 them in enforcing the ot~l igat ion of the  
guarclian bollti. They ,  and they alone, ~n sue on i t  and  recover. 

2. T h e  other :ljsignetl cause of demurrer  i, eqlially untenable. 
T h e  pendency of  a former to abate a later suit, m u i t  be bet\vcen 
the  sninc parties ~ n d  for thc  i a m r  c-use of action, ant1 s11ch con- 
cwrrence is nece.suy upon a d e r n n r ~ w  under the  Code, § 95, 
1 ) ~ .  3.  H n r h  v. Johnson, 65 N. C., 478; Il'oorlg v.  Jortlccn, 
69  K. C., 1 8 9 ;  S/ocm v. JicDozcell, 76 S. C'., 29. 

T h i i  identity I~etweeu parties autl In the cause of action is not 
found in theqe t n o  actions. T h e  plaintiff, a re  iliffcrent, a n d  
tlececanrily different perwns  ; for n hile the  t \ \o  infant distribu- 
tee, could .ae t h e  drf'endaut a i  adrninistrntor aacl the  suretie? on 
hi.. nclminiqtration bontl for a default, as  well a i  conld t h e  Lfe,ne 
plaint i f ,  she conl(1 not sue upon the guardian bootl, or f;)r a lia- 
hi1;ty i n c u ~ r e d  a+ guardian, for the reason that the  t lefeudmt 
doei not quhtaiu thi, fiduciary relation to her. T h e  cauies of 

a c t ~ o l ~  a re  also e i sen t id l l~  unlike. T l ~ r  breach of' obligntinn 
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assumed in each capacity [nay furnish a cause of actiotl, bu t  it is 
not the same cause of action. 

W e  therefore approve the ruling of the court and  affirn~ the 
judgment, and this will he certified to the superior court for 
further proceediugs thereiu according to law. 

No  error. AfIirmecl. 

J. H. WILSOS and wife v. C'. J. LINEBERGIX 

I3xecutors and Administrato~*s-Gunrdia~zs-filteresf- Commis- 
sions. 

1. An administrator is responsible for a debt d u e  the intestate's estate, where 
i t  appears that  the debtor occupied intimate family relations with 11in1, 
and was engaged in bnsiness for some time, during w h i c l ~  no s k p s  were 
taken to collect the same and no excnse given for the neglect. 

2. A n  administrator is not chargeable with interest, where the proof is that 
he has not used the assets for his personal benefit, nor nnnecessarily 
detained the same in his hands, and has kept an acconnt of his receipt. 
and disbursements. 

3 h guardian's primary duty is to invest the trust fund, and h e  will be charge- 
able with interest in the absence of proof that  i t  remained in his hand 
nnetnployed witliuut his fault. 

4. Comn~issions allowed by a referee will not be reduced unless they are mani- 
festly excessive. Yo extra  c11;trge for persomd services of the trnstee, 
over the actucd expenses incurred in the proper management of the fnnd, 
will be allowed. 

(Kn igh t  v. Killebiem, 86 N. C., 400; Green v. B u ~ b e e ,  84 3. C., 6 9  ; 11fc~A~eill v. 
Hodges, 83 N. C., 504; Perkins v. Miller., Ib., 543;  Finch v. Ruglund, 2 
Dev. Eq., 137 ;  Mwri s  v. X o ~ r i s ,  1 Jones Eq., 326;  Chant v. Pride, 1 Dev. 
Eq., 269, cited, distingnished and approved). 

CIVIL QCTIOX t r i e d  upon exceptions to a referee's report, at 
Spring T~TIYI, 188 1, of GASTOK Superior Court, before Ewe, J. 

Rotkt parties appealed from the riding of the judge. 



I~usinesa, a grist a~ l t l  s t ~ w - ~ ~ ~ i l l ,  n I ~ l a c l i s m i t l ~ ' ~  shop, and a s tow 
t i ~ r  tile sale of'gootla, situated in tlw county of Gaston. T h e  iateq- 

7 . ,  
o i '  I I I O I I ~ J S  wcei\,eti uijLi1 , ~ ~ I I ~ c L ,  i G i , i r ,  !\ ( I C L I  i ~ e  u e t : a ~ ~ ~ e  ~ L I ~ I I I ~ ) C -  
tent by reason of' mental inil~airrnent,  ant1 this general oversight 

the  t~-ansnctic~~l.s of the caoncelslr. 
I n  Xo\.emher following, o11 an iuqui i i t io~i  fiutlil~g tlie lunacy, 

tlie defendant  was aplminterl g r ~ a r t l i a ~ ~  to the  estate of the said 
Laban ,  his brother; a l ~ d  11po11 the  death of' the  latter OII J n n -  
uary, l4tl1, 1871, l~inl>elf autl the l)lai~,+iff; his ~ r i r v i v i ~ l g  widow, 
>ince interlnarrietl nit11 the plni~rtilY, J. H. \Vilson, were 
:ippointcd associate ad~uinis trator  a d  adnlinistratrix of Iris estate. 
T h e  a t l ~ u i ~ ~ i s t r a t i o ~ i  wat, however, co~lduc~tecl a ~ i d  concluded hy 
t h e  defenclnl~t, ant1 as nercasary tlltwto, the partnerzhip a c c o ~ ~ n t s  
a n d  business were also left in his h a ~ r d s  for adjustnlent and set- 
tleoient anlong thc  ~ n e r n l w s  thereof'. 

Ou Augus t  24th,  1874,  an a r r a l ~ g e r ~ ~ e r ~ t  was entered into, the 
particulars whereof a rc  set out in t h e  contract copiccl a d  a n ~ ~ c x e t l  
as  an exhibit to the  c o ~ n p h i n t ,  m d  the enforee~~ien t  of the terms 
o f  1vhic.h is the ol?ject of tlie present ac ' t io~~,  for the  rendering 
tile acln~ii~is t ta t ion accorint 1)). the tlefendant ;)cfi>re the  prolmtc 
jridge, and t l ~ e  payment :lnd tlclive1.y over to  thc ad~nini l i t ra tr is  

,j:3 
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on conditions therein stated, the resultant proceeds of the trust 
estate in 11is hands. 

The  defendai1t had already, on April 5th, 1871, rcmtlered and 
filed his account us guardian; and, fire days after the malting 
the said agreement, exhibited and filed his account, as adminii- 
trator, as he clid also, on October 231 thereaftclr, that of his 
nlanage~nent and settlement of the business of the copartner- 
sl~ip-thcse accounts being verified and with proper vouchers 
passed on hy the prohate judge. These, the defendant relies on 
as f u r n i s h i ~ ~ g  p~imn f kde  evidence of a rorrect and legal adj~tst- 
~ u e r ~ t  of the several tmsts, ant1 the resulting balance due on the 
atln~inistration of each. 

T h c  jury having found for the plaintiffs upon the single issue 
of f jct  sultn~itted, as shown in the record, at  spring term, 1877, 
on their n~otion, a reference was directed to George F. B:ISOII for 
a rc-st;~tenlent of the several accounts \ ~ p o n  the exantination of 
the defendant, and s ~ ~ h  other testimony as either party might 
adtluce pertioent to the inquiries ordcred, and for a report to the 
ellsuing term. 

I n  pursuance of the order and after continuances, rendered 
necessary Ly the con~prehensire scope of the duty to be per- 
formed, the referee made his report at fall term, 1878, and 
nnnlerons exceptions were put in by both parties, from the 
adverse rulings on which by the court, eacl~ :rpl)eals, devolving 
upon this court the necessity of passing upon and determining 
their sufficiency. 

The  volnminous testimony and nun1erous exhibits contained 
in manuscript referred to, but not pointed out in the defendant's 
many exceptions, though it was otherwise with those of the 
plaintiffs, imposed on the court such increased and ~icedless labor 
in searching for the evidence bearing upon then] and n~ak ing  the 
investigation satisfactory, that it was found indispensable to hare 
the record printed, atid this was suggested to t l ~ e  respective 
counsel. 



r 7 1 he tlcfendxnt refusit~g to assent to a proposition for the print- 
ing of thr recortl for tlie convenience of both ill 11assing upon 
the separate appeals, the plaintifib' counsel proposed to print, 
arid did print, for our use, the record i n  their own appeal, thus 
enahli~ig us to esanaine the exceptions sericltinz, and dispose of 
the entire cause. 

It may Imome nece~qary, i l l  consequence of the accumulating 
busitles.j of the court, : ~ n d  the cnreles9 practice prevailing in mali- 
ing up, transcripts, of sendil~g up matters in no wi.se bearing upon 
or  e1ucicl:~tin~ the points 1n-cseut~ll, to require, as we I~elievc is 
the general rule i n  courts of last resort io our &ter states, the 
printing of tile record in full, or at least the rnatcrial facts of 
tllrlrn, as inclispcnsal~le to the proper antl efEcient discharge of 
the duties of our appellate and revisory jurisdiction. 

TYe proceed to consider first, esceptiol~s preie~ited in the 
record of tlie pluintiflb' appeal i n  the order of their enutile~.ation: 

1. The plaintiff:< ohject to the sufficiency in k i d  ant1 degree 
of the proof offered to sustain the credit of $4,700.55, dated 
Mareh 13tl1, 1871, allowed by the referee and upheld by the 
court in the l)art~iersllip accorint, denominatecl and known, in tlie 
report of tlie referee, as the '' commissiooer's accouu t." Tlie 
defedal i t  protluccd the vouchcr for this credit, to-wit: a uote, 
tlie hotly of nhich is in his o\ra hardwriting, hearing tlie qigna- 
ture of the firni, L. Linebergcr & Co., put there by A. P. Rhine 
and since tor11 OF, antl his owll name written across its Face. 

V ' l ~ e l ~  the note was executed, A. P. Rhine, who qliortly there- 
after succeeded to tile rights a d  interests of' Itis father, Mosei 
Rhine, by purcha41ig his share in the firni, was, as agent, attend- 
ing to the joint 1)usiness; and the obliteration was niade about 
the time when, as  the defendant says, he had a settlement with 
the firnl through the ageucy of the said A. P. Rhinc. The tes- 
tirnony to this effect is furnished by the examination of the 
defentlaat, antl there being n o  opposing evidence, the charge was 
properly allowed. 
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2 ant1 3. T h e  next two csctcpt~ou; to item Xo. 12, a cwdit  of' 

$1,268.35, a ~ t l  to itcrn So. 13, a crr'dit of $l%I;.SS, i l l  the  same 
account, rest s r ~ l ) s t a ~ ~ t i a l l y  npou t l ~ e  hanle basis, a deficiency in 
the  ei~itlence in their s u p p r t .  These two 11otcs were n o t  pro- 
tiuced beforc: the referee, ;\MI thc: tes t i~nony iu relation to   the:^^ 
\v:~s ill effect as  t;)llows: l ' l~c: tl(d'entlant st:rtes that  hot11 were 
signed in the name of the fir111 1)y t h e  ilitestatc~, Ii:~l)an, \ r h e ~ l  a 

me~n'ner and managing its ciffiirs; t l ~ a t  the  larger note was nloncy 
1)ut I)y t l e fe~~t lan t  in the b u s i ~ ~ e s s ,    no st of' it i l l  gold, wliich his 
h t l ~ r r  11ad given Irinl, and tlie residue of the consicleratio~~ of 
tllc cle:,t i i u a  i i ~ t  ;,o\, i-iiiieiiiI)L.l.i.t?; ;!1;1 h t h  110tcs wcre filed 
wit11 t h e  clrrli, as  vc~r~r:hcrs fhr the accou~l t  rendered in his ofiice; 
t h a t  tlie offic,tt h:~tl si~lct,  h e n  I)rlrnetl, a11t1 ripon his application 
lie could 110t obtain theln. 

W. C. ma so^^ s t ; ~ t ~ s  that  he applied f;)r the  vorichcrs fill. def'eu- 
tlant a t  the office, and was given some of them, I I O ~  inciutling 
the  t \ ro  specified; that  tlie p a l m s  we1.c h i l l y  ~ n i x c d  LIP s i~ lce  the 
tire, and had not tlien I1ee11 sortcd :ml restored to their proper 
places; a d  th:lt he was told i:y the  clerk that  solne of' his offi- 
cial papers llatl Iwen desiroycd;  and i f '  others than those the11 
J e l i v e ~ ~ e t l  shoultl be af'tcrwarcls f'ounci they would he sent ol, 
give11 to the dcf tuda~i t .  

E. H. \ITithers, the clc~rli, testified that Ile examined the guar-  
dian account returned to l ~ i s  office ;lnd the vouchers, i111(l autlitetl 
it, autl tha t  it  correspondrtl with that  p ~ d u c c r l  a n d  shown I l i~n 
upon his ~ x a n ~ i n a t i o ~ l  ; that  the  ad minis tr ;~t ion accvunt was in 
l ike r n a ~ ~ ~ ~ e r  examincd and autlitetl, and the  cllarges sustained by 
proper  vonchers; that the office was 1~1r11etl or] Dece1111)er 12tI1, 
1874. H e  further  states his rec:ollection to be, that  the voi~(: l~crs  
in  the a d m i ~ ~ i s t r a t i o n  ant1 comn~ission accounts were n o t  left with 
him,  b u t  carried a w i y  hy the defendant ; that those accompany- 
iug the  p a r t l i a ~ i  ncc~)uut were in his possessio~i for a t ime;  that  
the defendant's attorney udvisccl him to keep these as well as  the 
others, ant1 defendant s:tid he would rerr~ove theru at  a futrire 
t ime;  that  he does not rennentber t l ~ a t  the  defendant ever did 



t ake  away tlrc guarcl iar~sl~ip vo!~cher.;; aud t l ~ : ~ t  at'tcr the fire, 
witness se:~rc:hetl fi)r hut conltl f i n d  none of thetrr. 

Tllis witness hat1 been previou,qly exan~inet l ,  and his te j t i~nony,  
t:il<eu tlown ill writing, had, ill L50nic uuexpl:~inec! way, tlisap- 
pcar rd ;  and whi le  he denied that  Ire the11 made ally t l i f fere~t  
st;tterncut f 'ron~ thiit of' hi.< l~r t ' se l~ t  tcs t in~ony,  hc admitted that 
11e may Ir:~ve deliveretl to mas or^ some of the p l w s  connected 
with t h e  at ln~i~l is t rxt ion and  commis,cioners accounts, Ijut he  did 
not th ink  hc I d  d o ~ ~ e  so. 

H c  wits fur ther  :tslietl if '  lle 11:ttl not bef i~rc s\vcwll tlrnt some 
o f  thesc vouclrers I I : ~  Lee11 ~,etailtetl 1y hilit, a d  repiietl tl~:it 11c 
did not so testify. 

T h e  witness n.:ls c.!cwly cjuc.stinncc! :~l)ciut his z!xe!it deposi- 
t i o ~ ~  a n d  whether he  had not wit l~drawn it, to  all  01' whiclr he 
gave  a tleilial. 

Rfasol~ s\i7ears tilat the deposition did contai t~ all 3tlnrissio11 
t h a t  sorrre of the  vouchers were left with tlle clerk. 

T h i s  c r~rsory  revicw of' the e~.idt.~rce satisfies os, as  it  did the 
court  helow, t l ~ a t  the  notes wcre co t  witilheltl by the  tlefea(lant, 
n~l t l  their exis tenw [wing fiilly estal)lisl~etl, their  abseuce is 

accounted f11r ant1 the  f i~ ld ing  of the judge wnrrantetl. 
4. T h e  pl:~intifIs insist that  the evidence fails to  siistain itel11 

S o .  1 7  iu same accor~~r t ,  n credit of $375.70. 
T h e  defentlant says this note was subscriljed by E. Pasour- 

the  r l an~e  torn off; ~vlretl paid, he did r ~ o t  know;  his recollectiou 
:IS to  t h e  m ~ s i d e r a t i o n  of the ~ ~ o t e ,  which is 1)aynble to the  senior 
partner, Lewis, is, that  it was for  labor perfi)rmecl a t  the  factory 
ill ISTO. T h c  evitlence supports the charge. 

5. T h c  fifth exception is withdrawn. 
6. T h e  plaintiffs insist, as erroneous, thc omission to charge 

t h e  defendant with the  proceeds of  sale of the  land made hy 
h i n ~  a s  comn~issioner, a d  l)y deed of September, 1874, conveyed 
to Jenkins,  to-wit, $1,200. 

T h e  sale was, upon the  defendant's testimony, tilade before thc 
dissolution of the firw, a i d  as he thiults the proceeds passed over 
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to it. I11 esliibit  " H," balance shcet of L i n e i m p r  S: Co., tllc 
nnior~ilt of' sales of land is entered a t  $18,447, in v h i ~ h  aggre- 
gate  the ohjwtionahle item is sripposetl to be incluclecl, a n d  this 
conclusioli, we think,  fairly \va~.rante(l by the evitle~lce. 

7 .  T h e  pfui~ltiffh co~iilplai~l of the failure to charge t h e  drfen- 
dan t  wit11 the  11ote of J. T. Suggs ($220) ant1 ~iegligence in  not 
collwting it. T h i s  cscel)tiun n ~ w t  be sustained. Thc debtor 
nrarried the dcfentlant's tlnnghter--was engaged in hasiness f i r  
a 1)rriod of three years and until  ahout four  years before the  date  
of the  def'entlant's examination, d i ~ r i n g  \vliich it does not appear 
tha t  any  steps were talicn to coerce paynient, uor is a n y  reason 
suggested for the neglect and delay. T h e  debt is enumerated in 
t h e  cl:m denonii~lated doubt f [~ l ,  a u d  was at  the sale bought by 
A. P. 12liine. T h e  defendant, urider the circu~nstances, must 
be  held responsible for  the loss. 

W e  l m s  to th,e consideration of the exception to the guardian 
accorr o t. 

S. T h e  plaintiffs insist that  the credit of $1,035.67, pnynient 
alleged to have been made on a uote to  L. Lineberger & Co., is 
i1tipro1xr in the  absencc? of the note and without sujficient 
evi(lc>ncc of t h e  i~ldebtecluess represented. T h e  defe~tdant 's  
explunation is that  the note embodies the item of $947.68 found 
in the  ledger of the  firm in 1869, with interest and some other 
small unspecified snms. I n  the referees's report the credit is 
enterecl as of J a n n a r y  1st)  1870,  and in this discrepancy of' date, 
i t  is left uncertain whether  the payment was made before o r  after 
the  assnnlption of the p a r t l i a n s h i p  by the defendant in Kovem- 
ber Preceding. T h e  matter upon the  evidence is left i n  a very 
uiisntisfhctol-!- contfitio~j. B u t  inasnluch as the credit is f o r ~ n d  
in  the account subniitted with t h e  -vouchers to  the probate court 
and arhceptetl, autl has heen passed on aud allowed by both the 
referee and revit.wing judge, we d o  not feel disposed t o  dis turb 
a ruling, based as  it would seem to be, upon the supposed recog- 
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nition of its cor r~c tness  I)? t he  intestate himself, w11o previous 
t o  lunacy had access to the books of' his firm ant1 is presuiuetl 
to h :~ve  seen the entry. 

There  is a class of exceptions sustained by t l ~ e  conrt and  to 
1)e revised npon the  defeutl:~nt's appeal,  not out of' place to he 
considered and decided in this, to which we will now direct 
attention : 

1. T h c  plai~ltifG insist tha t  the  defendant should be charged 
in his administration account with the  srinl of $2,876.75 and 
i ~ ~ t e r e s t ,  d u e  the  intestate f1wn1 the  firm and credited to the 
defendant  in the comrniusioner's account (itern lo), as  the  adjust- 
n ~ r n t  must have been effected by entries in  t h e  accounts, a i ~ t l  the 
transfer of  t l ~ e  amount  as a debit in one to  a credit in the other. 

T h e  attention of the  defendant dur ing  his exantinwtiol~ was 
called to a credit entered on the  partnership books as of Decenr- 
ber, 1869, to the intestate, of $3,346.68, and he was aslied if he  
11:ttl been ch:irged n i t h  that  s u m  in either the  guardian or admin- 
istration account? I n  his answer, he states that  it ha5 been 
bronght  into the guardian acrount, intending, a5 understood, to  
Gay tha t  it  is included in the larger sum of $3,653.20, n i t h  
which he is thcre charged. l i e  states tha t  this last credit \vm 
for  notes ant1 interest mhich pasied into his hands \ \hen he  
became guartlian-for services due  the illtestate-comniifsions 
on .ale of  land, and personalty, and commissions, $1,000; ihown 
in exhibit "X." 

I n  answer to a fur ther  inquiry. i f  the notes t h w  received did 
not enter  into the sum mentioned in the  esccption a n d  allone(1 
a s  a disburnenient in the partnership account, he  said h e  did not 
th ink  it was, and that  according to his recollection, i t  was money 
paid h i n ~  as  administmtor 1)y the  firm. 

U p o n  this testimony, and  without exculpatory explanation, 
t h e  inference seems unavoidable that  the  referee has o ~ n i t t e d  to  
give the  intestate's estate the  benefit of the  ii~debtedness d u e  
from the  firm and extinguished in the partnership account, by 
charging the  defendant therewith. But as the defendant is 



cl l : l iyd with $259.55 as of' the snmc clate ~ I I  his adn~in i s t ra t io~ l  
acxc.ount, dcenieti to be pnrt of the o ~ ~ ~ i t t e c i  SI I I I I ,  the  latter shor~ ld  
Ile rec111cc-d by tliat :rmount n n t l  t l ~ e  defe~~clan t  chargeil with tire 
tliili.rence, to-wit, the sun] of $2,617.20, anti i~l terest  from &I:irch 
1 ,  1 .  T h i s  is the  r u l i ~ ~ g  of thc  corl~,t, a11t1 it is afirrned. 

2. It is clain~etl tl::it the d c f c n t l a ~ ~ t  is c!hnrgcnl)lc with two 
~ i ~ ) t e s ,  each of' E1,46.J, payal)le i l l  3pcc:ie ant1 execrltetl in Noveni- 
her, 1866.  

r > 1 he decision of this  exceptioll requires an ex :~nl i l~n t io~l  of the 
e\.itle~lcae protlncetl before rtie referee a ~ t l  ljcaring apoll the poiut. 

'I'lie f eme  l)lai~lti$, I":. (2. Wilson, in s ~ l b s t u ~ c e ,  testifies that  
she delivered to the def'endant, on his a p p o i n t m c ~ ~ t  a s  gnartli:i~l 
to  her  husband, two notes, eac i~  i l l  t11:lt ~11111, the  one payable in 

. 1 7 .  .- 
g o i t l )  d ie  O L ; I C ~  i t ~  ~ ~ w ~ ~ I c ,  ~ L C , ,  1~ L ~ o v e i ~ ~ l ~ e ~ ~ ,  IS66, \pit11 other 
clainls, at the  f jc tory;  that  soon after his  n~arriwge to the intes- 
tate in Decen~ber ,  1867, he gave her the notes filr sa fe -kc~ping ,  
and they r e r ~ ~ a i l ~ e d  in lier pos+essiou u t ~ t i l  she l w ~ t l e t l  them ovcv 
to t h e  def 'e~~tlalit .  C)II being shorn111 the  two notes a t t ac l~cd  to 
vouc:her 3 of same principal, :~nc! twlr iug date  January  Ist, 
1860,  she states that  she never saw a n y  of' that  date  from Line-  
I ~ e l y x -  & Co. to her I~usl)autl;  that  t h e  11otc-s retained by lier 
were in the h a d w r i t i r ~ g  of the deceaseif, tile signsture in that  
of' the  defendant, 2nd \\ere d rawn paya l~ le  one d:iy nfter date;  
that  there was also a gold note of $1,000, given in t h e  same 
minuer ,  among the  intestate's effects i n  her keeping, which was, 
under  tlef'elltla~rt's .advice, t ie t royed ; tha t  s l ~ e  hat1 ap l~ l ied  u n -  
successfully to tlefend:tnt, since, for  copiw of  the notes srlrren- 
tleretl to hi:ri, but hat1 never deln:rnilcd the return of the papcri; 
o r  any account of them. 

T h e  defendant charges himself n.ith the  a r n x ~ n t  of' t h e  two 
~iotei; exhihitetl to the precetlir~g witness, the principal of each 
beill& $1,463, but which Lewis Lineberger  testifies in des(x-ibing 
 then^ 3s being one for t h t  sum, and tlie other  for $1,455, ten 
dollars less. This  witness, if'  his ~ ~ S ~ ~ I I I O I I Y  is to  he received over 
the objection fi)untled on section 343 of' the C!ode, explaius tha t  



FEBRUARY TERRI, 1883. 

a tlivitlcntl of the assets of the firm was agreed trpon, paying 
$1,000 to each member on acconnt of cotton on \lard, a ~ i d  this 
$1,000 note was given to  the intestate for his share. But the 
firm afterwards agreed to annul the clistrihittion and  cancel the 
notes representing the shares of each, and all were surrendered 
and cancelled, except that retained hy the int?state and found 
among his effects after his lunacy. The  intestate was then the 
managing partner, and most urgcntly presscd the surrender an(! 
cnncellatio~i a? a disposition of the matter. H e  reiterates the 
practice to a(1,jrist annually the accouuts of the several members 
with the partnership, and the giving a firm note by one of the 
others for w h t  was found due each. Each successive settlement 
inciuded in the axertait~ed result the precedent indebtedness, 
reprewntetl i n  the pa r t~msh ip  note, whicl~ was thus extinguished 
i n  the new note. I u  these settlements, the intestate's services 
were estinwted and included. The witnrss states that the notes 
attached to the vorrcher were executed at  the specified date, the 
one for labor rendered hy the intestate drrring and after the close 
of the civil war, tho other in renewal of an old debt, and that 
there laad been successive antjnal ~.ene\rals previous to J:unuary, 
IP69, antl the intestate required it to he specie, because it was 
contracted hefore the war, and that ihese were the only debts due 
to the intestate by the firm. 

This testi~nony disposes of the controversy if it is adn~issi l~le 
aud acce1)ted as true, and the witness bei~lg no party to the suit 
nor I-raving now or heretofore any interest to he ageeted by the 
result of the action, his evidence is not obnoxious to the direc- 
tions of the provisions of the Code, since, if there were found 
such notes in existence, the antecedent were merged in the t,wo 
last, and this is a more reasonable solution of the difficulty. 
T h e  defendant's statement is in effect the same. 

I t  would not be just to charge the defendant with tile notes 
dkscriberl by the feme plaintiff, antl again with similar amounts 
supported by his testimony alone. I f  he is to he charged thus, 
his testimony in exoneration should also be heard, and this rule 

5-2 
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i~ reeopized in the Cyode itself. Wc had occasion to refer to it 
i n  the case of Knight v. KUebrew, 86 S. Clp 400. 111 either 
a>pcct of the case, the defeotlant should only o w e  he charged 
with the two uotes, a n d  the clifYererrce betwen those he admits 
eucl those de.scribet1 by the $ e m  plaintiff, consists solely in  the 
larger interest tmrr~e by tlie latter. \Ye, tlrerefixe, hold that the 
defentlaut is not 1ialde.f'or the double amouiit. 

3. The plaintiff3 complain of the comtnisaiow as being e x e s -  
sive in au~ount.  We  have looited over the  account, and thiulr 
the objection not well fouoded. 

T h e  compensdtion for  adjusting and settliog cnprtnership 
matters, the receipts and disbursenierits each being iu the aggre- 
gate over $100,000, is as follows : 

Two per cent. ou receipts proper, $109,281.15 ...$ 3,185.62 
Ant1 on proper disburscn~ents, 31,524.07 ... 788.10 

o n  guardia~l accorrnt : 
.............. Receiptb, 6 per cent. 011 $6,131.62. $300'.5G 

...... Disbur~ements, .2+ per cent. on $2,204.65.. 57.36 

011 administration account : 
............. Receipts, 5 per cent. on 84,307.94.. $215.40 

...... Dishursen~ents, 23 per cent. on $7,382.89 181.57 

$399.97 
-- --- 

............ Making a total received far services $3,737.61 

W e  do not consider this sum disproportioi~ate to the labor 
en~ployed in managing a i d  conducting these trusts to a final 
adjurtnient, and unless nlanifestly exce~ ive ,  it is unusual to 
reverse the action of the referee and its confirination in fixing 
upon the allowance. Gwen v. Eadee, 84 S. C., 69, and cases 
therein referred to. 
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4. T h e  objectiita to the imnnPr of stating the trccount~ ib with- 
out  force. Those of the partner4ip a d  g~lardiaidiip  recede 
the admiui-tration, zinc1 :~scertain what -.urn. accrrze from the tv  o 
former to the inte-tate's e-tatc? and the)- are awwdingly entclwl 
upon the latter. 

5. The rate of intere-t upon all the items is properly c~~ilputecl  
a t  6 per cent. The higher rate stipulated in the con t rx t  is con- 
tingent upon the results of a fbll scttlenieat, -\rhich the present 
ilctioli conteuiplate-, n i~d  not upon the separate items n hich cnter 
into i t ;  and it is a snificient ansner to the claim that the law did 
not antllorize, when the cwntrzct wa' made, a conrcntio~ial higher 
rate of interest except when founcled upon the con~icleration of' :t 
loan of money, and the f'xt ii so stater1 in the coiltract itself. 
Bat. Rev., ch. 111. 

The accounts iilust be reformed in wnforiliity with this opinion, 
a i ~ d  neither party will rec.over co+ in the appeal. 

Error. RLotlifiecl. 

8 3 1 1 ~ ~ ,  c. J. The exception. taken by the defendant to the 
report of the referee and hrougl~t up for reviiioii in hi.; appeal, 
are numerous and complicntd iii the record. So far a- they 
rclate to the series offacts deduced froni the cviclence, it ii  need- 
l e s  to c o l d e r  them in detail, ilia-much as they form the fonn- 
dation of the referee's conclusions of law, and are to he c o n 4 -  
ered a i d  passed upon in deciding upon their correctnes.. 

The only exception to the findin,rr. of fact proper, to be sepa- 
ratelj noticed, is that relating to the ctock which the partnership 
held in the First Xational Bank of Charlotte, nhich on April 
2~1, 1873, ma, transfcrird to H. G. Springy at the price of $105 
per share, making the premium pnid on the fifty <hares $230. 

The t e h n o n p  of the defendant i? that the stock was assigned 



428 I X  THE SUPREME COURT. 

to him by the firm and talicn in part payment of its indebtedness 
to him, and that he s~~bseqnently sold it to his cq-partner, Lewis, 
by whom it was afterwards assigned to Springs. The defendant 
alonc heems to have settled the partnership business after its dis- 
solution, and had this, with the other assets ns they were collected, 
in his hands for this pnrposc. How alld by whom the allegccl 
sale to him was made is not shown, nor thc authority from the 
other members by wl~ich it mas attempted. I f  it was merely hii 
own appropriation of the shares at their par value when the; 
were worth ~nuch  more, and were yielding large scmi-annual divi 
clends, as proved by the cashier of the bank, it could have 111 
legal cffect in passing thc property to the injury of the othe 
equally intere~ted membcl.s, and e5pecially of the f m e  plaintiff 
The property in the shares did not pass wholly out of the fin 
runtil sold and transfelwd to Springs, and tlie two dividends p i ,  
to thc partner, Lewis, properly con3titute part of the effects o 
the firm, for which the defendant, as the sole manager, ought t 
hc and is lleltl responsible in this action, as well as for the ful 
value of the stock itself. 

We pass, thcrefore, to the consideration of those exceptions tl~a 
involve questions of legal liability, and first those taken to th 
commissioner's account as reported. 
Exc. 9. The defendant object5 to being charged with intere: 

on the proceeds of sale of rcal and personal estate, the cash oi 
hand, and other moneys received frorn the date of such receiving 

This exception is sustained by the court so far as the interes 
is computed on both receipts and expenditures in the copartner 
ship account, prior to June lst, 1873, and directs the intereit 01 

all antecedent items to be computed from that day. This ruliq 
is made on the ground that deducting the %ales of' the land, whicl 
mere held for and havc been distributed among the members o 
the firm, the difference between the other momys collected ant 
paid out is inconsiderable, showing no unnecessary detention i~ 
the defendant's hands, and negativing the presumption that h 
has used them for his personal advantage, or made interest o 
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profit therefrom. Of the sum divided among the partner-, the 
defendant is credited with 84,270.72, the share paid over to the 
feme plaintiff, bearing date 13th day of March, 1872. 

Upou this explanatory sIio\ving of the account i t d f ,  it would 
be obviously a har5h rule to enforce against the defendant, and 
make him liahle for the excebss of interest on the moneys received 
over the moneys expended, as the former ln~ist in time precede 
the latter. The  case docs not fall within t l ~ e  rule laid down in 
Finch v. Rc~gla7d, 2 Dev. Eq., 137, aud affirmed ill Mc,Vezll v. 
Hodyes, 8 3  N. C., 504, and P i c k ~ n s  v. Kl ler ,  Ih. ,  543, bince the 
defeutlaut kept his accouut, showing the sums;collectecl arid paid 
out, and the dates of edch, and therefrom it is seen that no large 
sums remained in his hands uneniployed for a coniiderable time, 
and which were appl~cahle to the payment of dcbts. We  there- 
fore coucur in thih ~ u l i n g  of the court. 

Ere.  10. F o r  rea~ons  already given, the defendant is rightfully 
charged rvitll the true value of the shares of bank stock and the 
divideuds derived thercfrom. 

Exc. 11. The  exception to so much of the action of the referee 
a d  the concl~rreut ruling of the court, as makes the defendant 
liable for tile debt due by W. J. Sloan in acconut, inlist be sos- 
tained, and for these reasons : 

E r s t .  When the claini was presentecl by A. P. Rhine, the 
defendant's agent, Sloan denied his liability, asserting that the 
debt originated in a confederate transaction, tiiongh it bear5 date 
in  the account as if contracted or due in 1867, and that besides, 
he had counter demands sufficient to meet the claim. This 
response was objected to by the plaintiffs, and the object'ion is 
valid if the declaration was called out to prove the fact asserted ; 
but it was competent to show the demand and refusal to pay it, 
and the reasons assigned for the refusal. 

Second. The defendant swears, and there is no comtratlictory 
evidence on the point, tliat the intestate had charge of the col- 
lections for the firm LIP to the time when mental infirmity super- 
vened, a period of some two years, when, if capable of collection 
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i t  should have been collrcted, and the  deli~iquency, if i t  exists, 
is common to both. B u t  as  this is not to hc presumed, i t  is inost 
reasonable to  infer t l ~ e  inability of either to enforce the payment. 

Third. T h e  defendant, in his testimony, says that  such was 
the  condition of tire debtor from 1867 u p  to his going into bank- 
ruptcy, that n o t l ~ i r ~ g  could be  rmde  out of h i m ;  that  the debt  
7vas a co~~f'eclerate debt  and the  debtor had offsets of e q d  
amount .  

Ebwth. T h e  debtor did subsequently, a t  whicli t ime does not 
appear, go  into bankruptcy. 

T h e  force of' these f:icts is not o v e r h r n e  hy the  debtor's reprl- 
tation for  solvency testified t o  hy the pl:rintiff, TVilson, doul)tful 
to  say the least, and the production of  the record of j r~dgments  
recovered to his use. T h e  b a ~ ~ k r u p t c y  remains as an establiohetl 
fact, a i ~ d  it supposes a previous i n s o l v e ~ ~ t  col~ditiou of' the debtol*. 
U n d e r  these circun~stat~ces,  the  defendant, in our  opinion, ought 
not to be held responsible fur the  1 0 ~ s .  

Exc. 12. T h e  proofs before us  d o  not show an a l l o \ r a ~ ~ c ~  for  
the  selling the real a n d  personal estate by an? competent author- 
ity, so as  to reduce the  aggregate of the  sales, or warraut a credit 
to  the amount  of the  alleged allowance of $447. B u t  this can 
scarcely be detrimental to the clefendan t, since the referee g i res  
him comn~issions on the  whole receipts, inclusive of the  m o n e y  
derived from t,he sales, a d  i f  t h e  allo\r7ance claimed were 
deducted, it would diminish t h e  coinmissions by perhaps all equal 
o r  even greater a w x m t .  T h e  exception is untenable. 

EX:  13. T h e  interest is charged on the aggregate sales u rder  
a pre<ions ruling, only from a date  previous to which the  entire 
& m  had been distrihut,etl amoug the partners. T h e  results of a 
withdrawal from a gross sum of t h e  con~pensation for services 
ill relation to  the fund ,  are  precisely the same :is if interest \rere 
co~~lp t j t ed  upon stlch gross snln to  a n y  given date, aud  then the 
same per centnm of' compensation be deducted from the  wliole 
amount  of principal and interest. 
Ex. 14. T h e  defeac?ant ol~jects that  he is charged with the 
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intlebtedne~s of L e a d e r  Sniitll in the slim of $136.22. The 
objection is withont force, as a brief reference to the facts will 
show. 

Rid. The  tlefenrlaut is credited (voucher 33) with  the pay- 
ment of $55.25, a deb., due to him by the firm, while it appears 
that Smith at the same time owed the firm $136.22, which o~ igh t  
to have bcen applied to its extioguishrneut'. N o  reason id sug- 
gested why this was not done. These debts are entirely oatsitle 
the sum paid to Smith under the award of arbitrators; a ~ ~ d  
which, as the defendant explains, could not be discharged out of 
Smith's indebtedness to the firm. 

Second. T h e  tlef'entlant, in his examination, says this cleht "is 
good as far as I know." I f  so, it  ought to have been collected 
and accounted for. 

EXCEPTION TO T H E  QTTARDIAN ACCOUXT : 

1. F o r  that the defendant ought not to be charged with inter- 
est on the moneys received from the (late of their reception. 

The  guardian's primary duty is to invest and take care of the 
 fund^, keeping them a t  interest. W e  diwover no ground to 
support the exception, in the absence of any evidence or sugges- 
tion that the funds, or any part of them, remained in the defen- 
dant's hands unen~ployed, and without his fault. H e  does not 
testify that  such nas  the case, and he must therefore assume the 
obligatiou of personal reiponsibility for interest, which, if he 
did not make, he ought to have made some effort to obtain. 

EXCEPTIONS '63 T H E  ADhfIh'ISTRATION ACCOUST. 

E2c. 1. This exception is in relation to the charge of interest, 
a i d  muit  be overruled. The  subject matter of it has been 
already considered. 

E.zc. 2. F o r  that the referee has charged the defendant, as 
administrator, with $1,479.45, the amount of the note of A .  B. 
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Davidson, instead of the sum necessary to re-irnburse the estate 
for the amount paid in cotnpromising the suit brought against 
tlefcndant, as guardian, upon the gold cleposit convwted into the 
loan represented in the note. The transaction out of which this 
claim arises, is t h i ~ s  explained by the dekudant i n  answer to an 
iny uiry in regard to a payment to Sarah Beatty, execntrix, of 
$1,100, voucher 52, i n  his own commissioner's account : 

One Sanluel Beat,ty came to the fiactory and said he had left 
$1,000 in gold in the safe for snfe-keeping. Defendant opened 
the safe, found a pacliage wllicll Beatty recognized as his own, 
i n  which was a note signed by John S. Davitlson for $1,000, 
payable to the firm. This, defendant proposed to surrender, hut 
Beatty refused to take it, declariug that he would hold the firm 
responsible. Some time afterwards, defendant, as guardian, was 
sued for the deposit. Pending the suit and after several cfforts, 
nn agent of the firm inclucetl one Brevard Davidson to take up 
his son's note, the son having become insolvent, ant1 execute his 
own to L. Linelocrger 6: Co., for the full amount of the other. 

A t  the e ~ ~ s u i n g  term of the court an agent of the firm efyected 
a compromise with the plaintiff's (Beatty) agent,, in which the 
firm paitl $1,000 in gold. Afterwards, the entire amount of 
Rrevard's substituted obligation was paid to t,he firm. 

The  substance of the contention is whether the excess of the 
sum collected of Erevard Davidson over that paicl out in the 
cornprornise, should he credited to the partnership or to the 
intestate. 

I t  must be assumed, as the intestate had charge of the busi- 
ness, and from the evidcnce, that he received and loaned out the 
gold, nndertaliing therein to act for the firm and not for himself 
per;;onally as distinct from the firm. The firm, through its 
agent, defended the action, secured the debt by taking a new 
ohligation ill the name of the firm, and compromised and paitl 
in gold the full amount of the deposit.. As the intestate's estate 
never paicl any part of the sum claimed, and was wholly exon- 
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erated by thc active efforts of the  firm, it  would seem to be just  
that  the  1)artnership should have the frui t  of  its labors and as a 
compensation thercfor. 

TI'e th i l~ i i ,  therefire, this item properly helongs as a credit iu 
the  comn~issioncr's acconnt, and should he eliminated from that  
of the  ad rniuistration. To this extent  the  exception is sustained. 

Em. 3. T h i s  exception to the charge of  interest, on the  bal- 
ance tlne on the  guardian and transferred to the  adnlinistratiol~ 
account, from the date  thereof, has been decided in principle in 
p m i n g  upon preceding exceptions. 
Ex. 4. T h e  creclit l i ~ u s t  necessarily be tlic resoltant balance 

ascertained only by a n  adnl is tnre of principal and  interest, which 
a re  inseparably u11itet3 in  the one suln. There  is no error in this. 

&c. 5. T h e  claims ernbrncecl in vouchcrs 92, 98, 99, 101, 103, 
110,  112, 114, 116,  1 1 9  and f iom 121 to 1 2 8  inclusive, a re  for  
defendant's service, hotel a r ~ d  travelling expenses in at tending to 
the business, and  sums  paid an agent which fairly helong to the  
range of duties f'or which a rentnner:ttion is aff'orded in co~nmis-  
sions allowed. X o w i s  v,  il.lorris, I Jones' Eq., 326. T h e y  were 
therefore properly rejected as additional c lainw 
Exc. 6. T h i s  exception is snstained. T h e  defendant seems to 

l ~ a v e  alone ad l i> i~~is te red  the  estate, ant1 as con~missioners a re  to 
measure antl conlpensate the services rendered, the  j e m e  plaintit? 
is not entitled to s l ~ a r e  with the  tlefer~clant therein. Gmnt v. 
Pride, 1 Dev.  Eq., 269. 

T h e  defendant files additional exceptions, desigl~atetl by letters 
a n d  not n~ tmhered ,  which must also be esaminetl and  disposed of: 

EXC. A. T h e  first exception is to the  alleged vagueness of' the  
findings of  fact, aucl t h e  failure of the  rcferee to disclose t h e  
particulars which enter  into :1nd for111 the aggregate s u m  of 
$21,482.36. T h e  referee declnres that  this snni was produced 
from sales of' g o o d  antl collections of clehts due  the firm, and 
in the  amoonts  specified in book 1 ,  p. 301,  et s p y .  There  is 
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~wthing ii~tlefinite in thii form of the findine, : I I I ~  i t  ib unt 
intitnatetl t h t  the ehtinlnte i, elwmeou;. We ( I L E I ~ ~  the iricltter 
\vliolIp inlnl,~teri:~I. 

E.w. h'. The clefendaut e \ - c e p  to the fincli~,g, a s  solvent, : i d  

cbliarging hini with the f n l l o \ ~ i ~ ~ q  claim-: Tno  note^- of C. Rhine 
:wrl 11. A. hlaaon, endr for ,4100; n uote of C. btllille, J .  C .  
lien is, and E. Pasour, for $500; two u o t e ~  of J. L. IiTither-, 
one for $15.93, the other for $13.58; :I note for 58.78; an order 
of' li. J .  Beatty fi)r S30; :w accorrnt ag ;~ i~ r i t  Le:~~ider  Sniitli f'or 
$136.3'3; a judgment recovered of L. A. Rlawu for $495.32 ; 
another f i r  the sum of' $71 ; :I t l~ i rd  jrdgnient agniit-t ~ r n e  f'or 
halance of' 8 1,971 30. 
a. The  tn-o 11otc5 f l-qt ~ l ~ e n t i o ~ i ~ l  are 1-cdact~1 I y  zcaling tllc 

one tc, 86.66 iind the other to $11.1 1, and time ~ 1 1 1 q  a r t  charged. 
b. T h e  tlefindant adniitx t h t  the $500 duc 1 3 ~ -  C'. llhinr', I.:. 

I':~sour ant1 J .  e'. IAcnis could be cdlectccl of' P:t*our, and that 
the note- of \\7~tliers are -ol\ent. 

ca. The dcfi,.d~tnt, :I\ : ~ p l m r i  13) \ o u c h r  1 ,  in cxliibit " S," 
c~l:ri~i~cd c.rcdit fhr :I paylrlcrnt to R. .J. Reatt) of' 5535.233 n h ~ k  
11c held tbc clnim*  gainit it thc c1el)tor ipccifictl in the cxce1)tiou. 
'F11t.j 4oult l  hare  I m s ~  11-ecl in lc+wliiug thc tleht of Ik i t ty ,  ant1 

\\hen ;t.ked vliy thi* n a s  not tlolle, ttic~ ails\\er i,, '-1 (lo lint 
I,~ion, I cbannot explain it." He i,, tlmef'ow, cnlearly liable f i r  
the cwa-.ecjilencer of this ~wglect. 
(I. The inclebtedne- ot' I,c,uicIc~ Smith ha. \ n ~ i r  already (Ion- 

-itlered. 
c .  Th( ,  nevcral j ~ l g i i w n t +  I Y W V ~ T C ( I ,  :tg:lilr\t I,. AJawi, : t ~  

-Iio\+ I I  ill the cwcution docket, on .ome of a\ hit 11 payments arc 
c.redited, m d  other* fi-oni thc -hcriff"* retul-11, ucrc not rollecttd 
11) order of the> plaintiff';-. 

r , 1 he o ~ l y  e\-ideilc~c in refbeiiec to die-c c*l:~inis, yo fitr :i+ \ r e  wit 
tli+covc.r, i~ that f ' i l r ~ ~ i h ~ ~ l  1 ) ~  mi ill+p(~'tion of' the execntio~l 
tloc.ltct, and fronl tllii it : I ~ I ~ w : I ~ -  that 1:1rgc -111115 \rere collectctl, 
:,lid sometime- in full. I t  i b  ~i i : t~~ii 'c~t ,  from t l ~ ,  f;~c.t t h t  tlit'~. 
\\ ere lmwut t " l  to jndgmcnt-, that :rn cflbrt to  -(>cure pay~lie~l t 
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was nlade, and it iq not qhon II that Inore coultl, hy greater clili- 
gcncc and activity, l ~ a r e  been obtained than wns in fact collected; 
and the personal interest of' the defendant to tlw exteut of one- 
fourth wodd seem to h a w  heen iufficient to impel him to in:~I~e 
effort-, to secure the n hole debt. I t  is .how11 that lie -anctionecl 
the failure of the .heriff to make the money i11 three initance., 
in  one of ~chich lie .hortly after secured a payment of near11 
one-half the debt, a i ~ d  ~ L I ~ ~ ~ I I C ~ ~ ~ J -  nexrl? one-fi)urth aclditional. 
The iatlulgei~ce may have been the c ~ w t i a l  means of mmrinc 
-,O much. 

But  howerrs this may be, \rcx (lo not tliir~li, in the abseilce of' 
all evidence of ncgligmce, the deft i~daat  ~ h o u l d  be charged with 
more than he collevted, :1nd v i th  the sunis actually paid him h r  
i- of coul.,ie chargeable. 

Em. C! Thi-, cxcel)tion i5 to the accuracj- of t l ~ e  referee'. coin - 
pntation of inter&, a i d  a revision TI ill be necewtry on a ~econtl 
reference. 

Em. D. Thih is -imilnr to the last. 
Em. 23. The  intereht nin,t he calculated on tlie 1111115 c*ollectecl 

from L. A. JIaqon preview to June I.t, 1873, from that date i l l  

accordance with a foriner ruling. 
Ems. G, H, I ,  I<, L, N, m i  S, ale all to alleged erroileou. 

reckoning, of intere-t, :ind recpirc i ~ o  filrttier cominent. 
E x .  0. The defend:uit charge. hiinself n-it11 the win  of' wvell 

liunclred dollar,, a dividend declared and diitribnted to the inem- 
bera of the firm, in hi- p n d i a , ~  account, d1i le  thit referee ha- 
transferred it to the ad~niniqtr~ttion account, and the objection i. 
to the change. The entry bear< date January Ibt, 1871, and 
interest is computed from that time. The inte.t:1tc died on dart- 
w r y  14th, 1871, and this money became due. and the c n t r ~  i. 
made, as if paid, preriouily and during the guarclian~hip. Hat 
we are unable to perceive, az the charge ibelf is i ~ o t  ili,puted, hon 
the defendant can be prejudiced hy it. being placed on the onct 
rather than the other account. I n  either ca,e the - u i ~  i, the -:1111( 
and the intere-t begiw at the ~ m l e  time. 
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be counted from J u n e ,  1873,  o n  the  sums received and expendetl 
in the  settlement of the firn, acronnts, this difference in dati 
becomes unimportant.  

Exc. Ira. U p o n  the  Lame ground we sustain this exception, and  
the  interest must be calcrilated from the time of t h e  successivf, 
payments on the a e ~ o u n t  of each. 

Em. Zb. A i  \ \e  havealready sustained the  rul ing of H i s  Honor ,  
tha t  no interest on the  receipts and disbursements is to b 
charged prior to  J a n e  Is t ,  1873,  this exception has been nentml-  
ized and has become entirely immaterial. 

We have treated this action as  intended in its general scolat: 
and aim, to effect a s e t t l e l n e ~ t  of  the  intestate'i estate in the, 
defeudant's hand<, al~cl wholly arlrninktered by I~iru,  in  order to 

ascertain their amount  and recover the  distributive shares thereill 
accruing to t h e  feme plaintiff and her infant  child, of whom shc 
is the appointed guardian ; and  not as one merely to eriforce t h e  
specific contract entored into between the a~sociatetl representa- 
tives for a n  account and the  paynieut over of the trust fund  by 
one to the  other. T h c  ~ e t t l e m e n t  of the administration is ali 
execution of part of the  contract, and both tlistributees a re  inter- 
ested in  thc result. T h e  infant di?tr ibr~tee ought  to  be made ;I 

party to the  snit, and  n ~ u s t  be beforeany final decree is rendered. 
This js d u e  to the deftwtlaut for  his protection ayainst another  
.uit a t  the  instance of the infant  distl-ibutee, protracted, expen- 
i ive and harassing, and to the  inf'ant to secure his distributive 
bhare in the e?tate. W e  are not prepared to ul)hold the con- 
tract, in this feature, as  one entitled to  a cpecific enforcement, i t  
its validity \wre  non opene~l  to question. R u t  it  would be niani- 
festly unjli5t to  leave the defendant exposed to a similar sui t  b j  
the  infant,  o r  to deny to h i n ~  the  r igh t  to have jutlgmeut again.+ 
t h c  tlef'endaut for hi? portion of' the t rust  estate. 

T h e  identity of interest. between the  distributees, and  the atl- 
ditional relation of guardian and ward subsiiting between them, 
fnrnish a n  assurance, if any  were wanting, that  the  common 
interest of both has been faithfully guarded throughout. 



W e  arc not withnut fears, that ,  i l l  t hc  tnwgre  evidence sent 
1;1) which we are t.eqt~iretl to looli into ant1 tletcrtnine its h e a r i ~ ~ g  
;t11(1 effect, wc may have (lone irljr~stice to one  or both the parties 
ill the  conclusions sometimes arri\-erl a t  upon its fill1 consi(lera- 
tion. But we mllst decitle the case and  a11 its poitlt:, up or^ the 
t ra~iscr ipt ,  and ~ w i t ~ o t  go orttside of' its limits. 

r 7 l l l e  cause must be re lua~~t led  to the superior coul't, to  the ctltl 
tha t  a 1-efere11ce ruay bc there nrtlered, wllwc: it  call he more con- 
\-cnielrtly executed, for the, purpose of' r e v i s i o ~ ~  and re for~na t io l~  
iil the  particular< pointed out in our  rnlil~gq. a n d  t h t  t l ~ c  infant 
r l i - t r ih tee  be made :I party in order to a fir~nl ac!ju*tment of thc 

I\-e do not d e e n ~  thi- :i proper cabe for cao-ti, and each party 
nil1 pay his owl), a n d  it i:, i o  acl.judgetl. T h e  (*oats of the print- 
ing of the  record nil1 be paid equally Iy the 1)laintiff; and t l ~ c  
clefendant. 

I'I.:R CURIA \ I  llodifietl. 

Tire l~et i t ion of ;I  creditor of n decedent for an o r d r r  t o  cornpel t he  personal 
representative to sell land ibr aisets to pap  de l~ t s ,  is not t l e~nur rab le  npon tl1~2 
qonnc l  that  all  the  creditors of the  e i ta te  a r e  not made  parties plaintiff: 
811~11 n proceeding is in effect n creditor's hill, and gives t h e  comp1;~inunt no 
~rrt'el.ence over  nny other  debt  of equal  dignity. 

I ll'iison v.  Rank, 73 S. (,'., 621, cited :1nd approvedi .  

<PE( I 11, I'R~CI:EI)TA(. C O I ~ I I ~ I C ' I I C C C ~  bef i~rc tlir  c~lerk, ant1 heard 
. i r  Spring Tcrnl, 1882, of' l i o ~ m s o ~  Sr~pcr ior  C'owt, heforr, 

ipp, .J. 



r 7 l h c  pocweding wa. in*titnted by the plaintiff' to compel tli 
clefendant as executrix of' Angu* Leach, dec,ea?etl, to -ell the lanil 
clexribed in the coinplaint. of' whic11 the \aid Leach wa* sei~ed aT 
the tillie of his death, to make a*-etb for the 1)aynleiit of hii debt-. 

The complaint alleges that dngua Leach died in the eou~lty o r  
I3obe.on in 1877, leaving a Iaqt will a l ~ d  testament, i n  which hv 
tlevised the land to his wife, the defendant, Margaret NcBrycle, 
for her natural life, and after hcr death to tlic other defendant, 
Nary Wjlkinion, imd appointed the said llargaret executrix, who 
qualified as iuch before the probate court ; that the plaintif? 
obtained a ,judgnlent in the wperior court at spring term, 1880, 
for the ~ u n i  of two llnndred doIlar*, with interest; and the per- 
sonal estate, a- accounted fhr by the eswntrix, is wholly inwfli- 
c~ient to pay thc teztator'b debts, and that it i? nece~sup  that thbs 
land should he sold to nlal;e assets for that purpoye, and the 4 t i  
3largiret ref'nseh to tell the sanie or to file any petition for an 
order to do so. The prayer of the petition is that thcl land 1w 
,old by the executrix, &c. 

The defendants deniurrecl to the con~plaint ~ ~ p o n  the grountl 
that thc :~ction is brougl~t in  behalf of J. C'. Sinclair oiily, when 
it should be hronght in behalf of the &aid J. C'. Sinclair and all 
the other creditors of Angus Leach, decwsed. 

The demurrer naz bustdined by the clerk, and thv plaintiff 
appvaled to the superior court, where the judgment of the clerk 
wai reverbed, and the demurrer o\ erruled, ~ r i t h  lcaw to the defen- 
dants to answer, and defendant- appealed. 

1l1essi.s. lllc~Veill & *ll c~\~eill, for plaiutiF. 
Messrs. French cf. Llyor.ment, for defendant.+. 

ASHE:, J. W e  are of the opinion there was no error in the 
juclginent rendered by His Honor in the superior court. Tlw 
proceeding, though not in form, iq  in suhstance and effect, in the 
nature of a creditor's bill. 

The plainti% does not seek to recover his debt alone out of 



t l i ~  land of tlw tlcfendailt'5 te-tator, but to l~l:~li(,  the land tt-et- 
ror the lxlyment of :dl the deb of the te-tator ; -o tlrat when thc~ 
Imd i i  sold I)!. the executrix mti thc procecds of the sale collected, 
~t \rill bc a*-et. in her ha& for the p a y : ~ ~ e n t  of all tllc debt; of' 
her tehtator accordiiig to their dignitie*. The  eoninlenceinei~t of' 
tlii; prorcetling by the plaintiff I\ ill g i w  hi111 110 prei'ercnce o\ er 

iiy other debt of' equal dipit!. I t  is to a11 illtenti aiid p u r p e q  
i ~)roceeetling in l)ehalf of all the creditor. of the decedent, ai~tl 

,illy creditor riiigl~t have coiue ill, a i d  Illay yet c m w  iir  and malie 
llitnself' :r party p1:lintiff. 

I n  the ca-e of' I17i/so,~ S: AYho/(v- 1. Bonk of Lesinyton, 7 2  S. 
( '., 621, hich IT a, a ctivil action agai11.t the hank to recorer the 

mount of certain 1) i l l~  ibbued n. currel ic,  it wis held that it was 
]lot nece.wq- to join a i  plaintif?; :dl p1~-oni holding bill. of thc 
I~:iilli, for being ill the nature of n creditor'. hill, such holders 
tlla: at an! time cmle ill a i d  he tu:~dc 11~1rtic- a d  .hare the 
1ccovel.y. Thi. cabe iq analagou., :md t>-taldi4le> the prinr4ple 
I\ hiell govern* the cdbe hefhre (I-. Therr is no rrror. 

liet thi. he certified to the buperior court of Robem1 eou~lty 
t i ~ t  further :~ctioli :nay bc taken i l l  tlw cn.e a(wrdiilg to lax .  

S o  error. ,Iffir~ned. 

1 \ g e n e l d  ,j[dgrnent doe. not itself constitute w e t ? ;  to charge an adminis- 
trator, and was properly refi~recl in this case: lint the plaintiff is entitled 
to jrtdgnlent panclo. 

_. ('retiitors of an estate, who  fail to r~iake claim ill seven years after the 
debtor's death, are  not barred by the statute unless the administrator 
:rrers nod proves thnt lie has  paid over tlie surplus in his hand3 to p:wties 
entitled. I This  case is governed by t l ~ e  Iciw in force prior to tlie Code). 
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I Ritlley v. Thorpe ,  2 Hay., 343:  . J o i ~ e  v. E i o d i e ,  3 Mnr., 594 ; ,McKinder v .  

Littigjnhn, 1 Ired.,  66; Rrcyne~ v. Wutjord, 2 Dev., 338 ; Goclley v. Taylor.  
2 Ijev., 178 ;  Goodnitrn v. Smith, 4 Dev., 450 ;  Reeaes v. Bell, 3 Jones, 254 ;  
Cooper v. Cherry, 51 Jones, 323, cited, commerlted on anti approved) .  

CIVIL d c r r o ~  tried a t  January Special Term, 1882, of 
XOKTHAMPTOS Supcrior Court, before Graves, J. 

Eliza A. Phillips dietl in April,  1860, and J. 31. S. Roger> 
qualified as executor to her last will and testament, but he dietl 
i l l  April,  1874, without having settled the estatr of his testatrix, 
ant1 in June ,  1876, the defendant, Grant, qualified as her admin- 
istrator de bonis non: 

A t  the time of her death, the testatris was indebted to o w  
Slnith i n  a considerable amount, evidenced by bonds, set out i r i  

tlie statenlent of' the case, which were endorsed to the plaintiff 
for value, w t ~ o  brougllt this action to recover the same-the sum- 
mons being issued on the 17th of' September, 1877. There are 
no otlier dehts against her estate. 

T h e  defendant, Grant, soon after his appointn~ent as adminis- 
trator aforesaid (O(8tober 30th, 1876), comrneuccd an action 
against R. J. Rogers (plaintif  i n  thi3 suit), as adn~inistrator of 
said J. M. S. Rogers, fijr a n  acco~iut arid settlell~ent of the estate 
of' said testatrix, and at fall term, 1878, recovered judgn~eiit for 
$5,182.01, with interest, &c., being the value of personal prop- 
erty of the Phillips7 estate sold by her executor and the money 
collectetl by him upon notes due her estate. The  judgment has 
not bee11 paid, imt the estate of J. M. S. Rogers is solvent. 

Thcse are in substance the facts found l ~ y  tlie referee to whorn 
the matter n7as submitted, which are deemed necessary to all 
undrrstanding of the opinion, and upon them he f'ound as a con- 
clusion of Iaiv, that the said judgment, rendered at fall term, 
1878, in f ivor of' Grant, administrator,  g gain st Rogers, adniin- 
istrator, is assets in the hands of' this defendant, belonging to 
the Phillips7 estatc. This was overruled by Hi s  Honor, who 
l~eld  that the defendant did not, at the time this action was com- 
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caenced or at  any time since, have in his hands any assets with 
which to satisfy the plaintiff's claim, hut that there was an un:td- 
miniqtered estate in his hantls consisting of said judgment. 
Plaintiff excepted. 

The defendant 5et up the plea of the statute (Hev. Code, ch. 
68, § 11) barring claims against the estate of a decedent, unleis 
made within seven years after the debtor's death. 

Nessrs. 14: C, Bowen and JI~dlen & Moo~e, for plaintiff. 
$IT. R. B. Peebles, for defendant. 

SMITH, C. J. When this cause was before 11s on the fimner 
appeal froin the ruling of the court, that the lapse of seven years 
since the plaintiff's cause of action accrued and the revival of 
the suspended statute of limitations before the Ijringing of the 
suit, was a harrier to the recovery, it was remanded " for a fuller 
statement of facts or other proceedings as the parties may be 
advised." [See 80 N. C., 4871. 

Upon a reference subsequently ordered in the superior court 
to ascertain wllat, if any, assets of the testatrix, were in the hands 
of the defendant at the time of institnting the suit, or  of ~ n a k -  
iug the report, i t  is fou~id  by the referee that the defendant, as 
:idministrator de bonk non, recovered a g ~ i n s t  the present plaintiff; 
as administrator of Joseph M. S. Rogers, executor of E. A. 
Phillips, a t  fall term, 1878, the sum of $5,182.04, with interest 
on $3,017.10, the principal money thereof, fiwm September 30th, 
1878, and costs-the uuadministered residue of the estate of the 
testatrix in his hands; that no part of the judgment has been 
paid, but it is a solvent debt and in conrse of legal enforcement. 
There are no other debts, besides those in this suit, due fimn the 
estate of the testatrix. The  referee charges the defendant with 
assets applicable to the plaintiff's demand, and sufficient to dis- 
charge it, which ruling, upon exception, was reversed by the court, 
and tllereupou the plaintiff moved fbr judgment qualzdo against 
the defendant, which mot,ion was refused. 
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The plaintiff's appeal raiqea two questions for solution : 
1. Was the plaintiff entitled to a judgment fixing the dcfeo- 

tlant with assets? I f  not, 
2. 1 5  he  elltitled to a jndgn~ent of asqets quando ncciderintl 
I. The  refusal of the motion for a general judgment was 

clearly right, for the reason that the judgtneut recovered, how- 
ever asswed of future satisfaction, does not itself conqtitntc 
a-sets to charge the representative, and ouly hecornes such as it\ 
fruits are realizetl in actual payments, and cau be made avail- 
able in the discharge of the decedent's liabilities. 

11. The defendant relies upon the act of 1715, which declares 
that "creditorz of any deceased percon qhall make their claim 
within seven years after the death of such debtor, otherwise such 
creditor5 shall he forever barred" (Rev. Code, ch. 65, 5 11)) as 
precluding the entry of a judgment in any form against himself. 

The con.;trnction of this statute and the extent of its opera- 
tion have been frequently before the court, and the tlecisious are 
not in harmony. 

I n  Ridley v. Thorpe, 2 Hay., 343, it is declared that the act 
(( rnakes no saving whatsoever for any person under any circum- 
stances," not even i u  f'avor of iufants and frnzes covert, and that 
(( where the legislature have made no exception, the judges can 
rnake none." 

I n  Jones v. Rrodle, 3 Murp., 594, TAYLOR, C. J., declares 
that to put this statute in motion, there must have been sorne one 
capable of suing when the defendant died, thong11 the death of 
the plaintiR afterwards, without an administration on his estate, 
would not arrest its runniiq. To same effect is McKinder v. 
Littlejohn, 1 Ired., 66. 

I n  Rayner v. l.V(~gord, 2 Dev. 338, it was decided that the 
statute did not operate to bar an action upon a debt not due, and 
as there must be one capable of bringing suit, so there must exist 
a cause of action; and the  period of limitation, when the cause 
of action accrued after the debtor's death, must be c o ~ ~ u t e d  from 
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the tirue when suit could be brought. Thiz was again ruled in 
Godley v. Taylor, 3 Dev., 178, t l ~ o u g l ~  with t\ strong dissent~ng 
opinion  fro^ RCFFIX, J., in both cases. 

I n  Goodman v. Smith, 4 Dev., 450, after a fnll and careful 
exan~ination, GASTON, .J., delivering the opiniou of the conrt, 
declares, that the art  of 1789, barring creditors in two years, iz a 
defence to the debt given to the next of Icin as well ab the per- 
sonal representative. This case i,i overruled by the court, 
PEARSON, J., delivering the opinion, in Reeves v. Bdl, 2 Jo~lea, 
254, and it is declnred that the two year,' delay affords no pro- 
tection to the representative, unless he has talceu refunding bonds 
in paying over to the legatees or next of kin, or where he retains 
the funds i n  hli hands. This ruling is re-affirmed in Lboper v. 
Chewy, 8 Jones, 323, where the subject is fully reviewed, and 
the general conclusion arrived at, in the interpretation of both 
statutes, announced in these words: " I t  is settled, that notw~th-  
s t and~ng  the broad terms of the act of' 1715, an executor or  
administrator cannot protect himself from a recovery by a cred- 
itor, who had failed to sue nntil after the expiration of seven 
years, un1e.s he avers and proves that he has paid over the sur- 
plus assets to the treasnry, a i  required to do by the act of 1754, 
or to the trustees of the University, by the act of 1809; and the 
court adopt the principle that in the coustruction of the act of' 

1715, the ninth section of that act, and the acts of 1784 and 
1809 are to i ~ e  taken into consideration, and that one n h o  fail, 
to do an act which the law requires of him for the benefit of 
another, cannot bar the recovery of the latter, because he haz 
not provided him with the remedy over which the law contem- 
plated and made it his duty to do, as an itnplied condition prece- 
dent to the protection wl~ich he daims." This is added: " W e  
now consider the question settled, 110th on principle and au- 
thority." 

The ruling applies with greater force to the present case, where 
the defendant has not dispossessed himself of the funds, bnt is 



~ ) i ~ r s u i n g  them, and wheu recovered he will hold them to l v  

applied in a due course of adulinistratiou. 
Without inquiring as to wllicl~ of these conflicting adjuclicw- 

tions is t ~ ~ o s t  c o n s o ~ ~ a ~ t t  with the terms and intent of the statntc, 
which gives repose to estates of deceased debtors after n limitetl 
time, antl protects them from denlands, we do not feel at liberty, 
after more than tweuty years of acquiescence in the Iam as lait1 
d o u n  in tile later, to ditturb it and re-oprn the controversy. 
W e  pursue this course in recognition of the necessity of maill- 
taining the rule stare decisis in support of existing rights antl 
interests, which may have grown up  upon it, and because cases 
requiring its application are tliminiihing in number in conse- 
quence of the 511bstitation of the limitations prescribed in thc 
Code. 

W e  direct our attention solely to the esceptions of the appel- 
lant, but it is not inappropriate to say, that we see no error in 
the course adoptetl by the court in ordering the refereme as to 
the assets, information in regard to which was necessary in deter- 
mining the character of the j~~clgmeut  to be entered. 

TVc t h i t ~ k  the plaintiff is entitled to  the judgtnent quando, ant1 
there was error on the part of the court in refwing to render it. 

As  further proceedings may hereafter beco~ue necessary to 

subject future acquired assets, when received by the defendant, 
we rcrnancl the cause, that judgmcnt rnay be entered in the 
cuurt below in accordance with this opinion. 

Error.  Reversed. 

.J H. BLOUNT, Adrrl'r, v. WILLIAhI PRITCHARD and other<. 

Executors nr~d Admil~istrators-Petition to seM land for assets. 

1. A petition to sell land for assets must contain the essential statement that 
there is an insu&iencyoj assets to pay the decedent's debts, together with 
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the amount of debts and the value of the personal estate, as far as can be 
ascertained. 

2. T h e  petition may be filed at any time after the administrator ascertains 
that there is an icsnfficiency of assets. 

3. License to sell 'may be granted, even if there has been no application of the 
personal estate to the debts ; bnt if there has been an  application, the 
petition should so state. 

( IViley v .  Wiley, 63 N. C., 182 ; Bland v. Hwtsoe, 65 N. C., 294 ; Gmham v. 

Little, 5 Ired.  Ey., 407; Finger r. Finger, 64 K. C., 183; Shields v .  
MeDowell, 82 N. C., 137, cited, distinguished and approved). 

SPECIAL PROCEEDING commenced before the probate conrt 
and heaid upon demurrer at Sprillg Tern], 1882, of' PASQCO- 
TANK Superior Court, before iWcI<oy, J. 

The plaintiff, as administrator of J. C. Pritchard, deceased, 
seeks to sell the I a ~ d  of his inteitate for the payment of debts, 
a i d  filed his petition against the heirs of the intestate in the pro- 
bate court f i r  Pasquotank county, for license to sell the lands 
dezcended to them. 

The petition states, "that tlie debts outstandil~g against the 
estate of the said J. C. Pritchard alllouut to about nine hun- 
dred dollars, and that the value of the personal property belong- 
iug to thc estate is uot more than five hundred dollars. The 
clefe~idauts demur to the petition and assign as causes thereof: 

1. That the petition does not show the application of the yer- 
wnal estate to the d e b  of the  plaintiff"^ illtestate. 

2. That it does not show that the persoual estate of the intes- 
tate haa been exhau3ted. 

3. That i t  does not show that the personal estate has been made 
assets according to law. 

The demurrer was overruled and the defendants appealed. 

11Tessr.s. Pruden & Shaw, for plaintiff. 
,Vessrs. Grandy & Aydelett, for defendants. 

ASHE, J. The  statute authorizing the sale of land to make 
assets for the payment of debts (Bat. Rev., ch. 45, 5 61) provides, 
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that when the personal estate of a decedrnt is iusufficient to 
pay all his debts, i ~ ~ c l u t l i l ~ g  the ch:lrges of administration, tile 
executor, administrator or collector may, at any time after the 
grant of letters, apply to the superior court of the county where 
the land or some part thereof is situated, by petition, to sell the 
real property fhr the payment of the debts of such decedent. 

SEC. 62. The petition, which must be verified by the oath of 
the applicant, shall set forth, a s  fcw as  can be ascertai?~ecl, 

1. The amount of debts outstanding against theestate. 
2. The value of the personal estate and the application thereof. 
3. A description of' the legal and equitable real estate of the 

decedent, with the estimated value of the respective portions or 
lots. 

4. The  names, ages, antl residences, if known, of the devisees 
srd heirs-at-law of the decedent. 

The cases of Wiley v. T17iley, 63 K. C., 182, Bland v. Hartsoe, 
65 R'. C., 204, relied upon by the defendant to support his 
demurrer, upon the ground that the petition does not state that 
the personal estate had been exhausted, were cases where the 
executor or administrator had been guilty of a devastauit, antl 
the case of Gmhanz v. Little, 5 Ired. Eq., 407, also cited for the 
same purpose, was a case where the testator had authorized his 
executors to sell auy part of his real estate that they might think 
proper, and the executors sold the land and applied a part of the 
proceeds to the payment of the debts; it was held they had no 
right to do so, for that, the land not being charged with the pay- 
ment of the debts, the personal estate must first be exhausted 
before they could resort to the land. I n  all of these cases, it 
was not made to appear that the personal estate, if properly 
administered, was insufficient to pay the debts. 

I t  is the insufficiency of the personal estate of a decedent to 
pay his debts which i j  the essential fact that gives jurisdiction 
to the probate court, and imposes upon the representative t,he 
duty of applying for leave to sell the real property. 
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I n  Finger v. Ei 'ng~r,  64 N. C., 153, it is held that "on a peti- 
tion to scll lands of' a deceawtl perbon, the dni ini~tra tor  unust 
iatisfy the conrt, either that the personal estate has heen ex- 
hauyted i n  the paytnent of debts, and that others are due, or that 
it will he clearly ins~lfficient for t lut  purpose." 

I n  iSIzields v. McDozuell, 8 2  N. C., 137) Judge DIIAARD qap, 
in relation to Bat. Rev., ch. 45, 4 61 : " I n  construing thi. section, 
in connection with the clause of the section requiring a statement 
in the petition of the amount of the per.onalt!- and its applica- 
tion, we think the nieaning of the statute is, that the poner and 
duty to apply for a licenie exist wl~ellever insufficiericy occurs, 
and can be show11 forth in the petition, whether presently or 
remotely, aftcr the grant of letters, or before or after a full 
'~pplication of the personal assetz." I n  that case there had been 
:m application, in part, of the assets of the teftator to his debt-, 
and the judge was no doubt speaking in reference to the facts of 
the cafe, when he said license to sell might be grmted "before or 
,~f ier  a full application of the personal assets." For we think 
the proper construction of the statute is, that licenze may be 
panted even if there has been no application of the asseta; but 
if' there has heea an application, it should be itated that the court 
may see that there has not been a misapplication. 

The statute expressly provides that in case of an iiisufficiencp 
of asset&, the personal representative may at any time after the 
erant of letters, apply for the licen~e; and if he may apply at 
trny tiwe, he rnay do so just so ~ o o i ~  as he ascertains there is an 
inbufficiency, and before he can posiibly convert the personal 
cctate into money, and ixalie an application of it to the debts. 
A s  under the present plan of administration the assets must be 
applied pro  rats to the several classes of debts according to their 
priorities, we do not n ell see hon any application can be ~afely 
wade, before an administrator asccrtaini what amount of assets 
he will have to apply. 

The main and essential fact to be stated in the petition is, that 
there is an insz@cien~y of assets to pay the debts, and that the 
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court may know thii, the otatute require~ a statenlent of' the 
amount of the debti and the value of the personal estate; but 
the-e statements are not required to be made with exact particu- 
larity, but only " a s  ,fo,. as car) be ascertained," for these italicized 
word* used in section 62, according to grammatical construction, 
quali+ each of the sub-divisions of that sectiou. 

There is no error in Hi.. Honor's judgment in overrulillg the 
demurrer. 

Let this be certified to the superior court of Pasynotanli, to the 
end that a procetle?~do may be isiued to the probate court of that 
co~ulty, to proceed upon the petition for the sale of the land ai  
prayed for. 

Ko  error. dffirrned. 

31.1RION BROOKS v. AIARTHS L. HEADEN and others. 

Executors and Administrators. 

So debt being shown to exist against the defendant's intestate at the comence- 
rlient of the action ; Held, that the plaintiff could not maintain it. Sogge9- 
tion as to the proper conrse of procedure to satisfy plaintiff's demand. 

(Bryant  v. Fisher, and cases cited, 85 5. C., 69 ; Alexunder v. Robinson, Ib., 275 ; 
Bank  v. Ham%, 81 N. C., 206 ; TVillicrm v. G~een, 80 X. C., 76, cited and 
approved). 

CITIL A~~10-1' tried at Fall Term, 1882, of CHATHAM Supe- 
rior Court, before iShipp, J. 

The plaintiff on RLay 12tt1, 1866, conveyed certain personal 
estate then owned by him to Aaron D. Headen, in  trust to secure 
the several debts therein specified, and with authority to sell and 
apply the proceeds to their payment if not discharged by him- 
self before the 1st day of the same month in the pear following. 

5 7 



I'hc trwtee died in 1858 or 1859, hav in~cxecn t<~( l  ni~cl pabli-hed 
hi. l a  ill thereafter x h i t t e d  to prohxtc, arid nppoil~tctl Aiutlren 
Headen ancl Thomns A.  Rroohi cxccutor+, both oi' n11on1 c1u:di- 
fiecl a. hueh. 

011 Suvembcr 16th, 1871, the plaintiff brorq+t 4 t  again+t the- 
-,aid exccutor,i for an account and . d e m e n t  of' the t r w t  cstatc i n  

the hailcls of their teqtator, in the hupcrior court of Chath:m, 
I\ herein, r~pon :I reference :uid report, it \\a- ascertni~~cd that there 
nab due and ~~napprc:priated the sum of $399.51 on Xay  20th. 
1876, for uhich, nit11 intercst from that date, the 1)laintiff' recov- 
ered juclgment at fall tern], 1878, againit the executor,, and the! 
v ere charged with a w t s  of the te-tator hufficient to pay the s:imc. 

r 7 Ilierc mere exceptions titken to the referee'? acc.ount, from the 
r t r l i m ~  on which m d  tllc jutlgrilent conceqrrent thereon, the defeti- 
clnnt- took an appeal. OII the hexing in this conrt (80 S. C'., 11) 
it  W : I ~  derlarecl that the qecured creditor? unpaid ihoultl have bccn 
nl:rJc ~ ~ u t i e s ,  and the cawe, without adjudication ulron the amit*,  

re~lmncled, to the ei~cl that these creditori ~ l i o ~ d ( 1  Le brought 
i11 ancl opportunity gi~e11 them to abidc bj the proceeding- or  
re-open the account, ancl, if ncces.ary, hare  another refol encc \\ it11 
lwve to the appcllant~ in the former ( * a s  ajiain to al~pral ,  and 
preient the r u l i n g  upon their exc.eptioil. fhr r t ~ i e n  . 

YJXILI the 1-cturn of the cau,e to thc ~ p e r i o r  c.ourt, m i l e  of the 
ereclitor; c fme  in and ttclmitting their debts to ha re  1)ec.n dz f i e t l ,  
declined to become parties, and others were m;& pa r t i e  :~t.cordil~g 
to the courbe of the conr!. by publication, and failing to :wwer ,  
j n d p e n t  loy defhnlr n a+ entered againit them. 

On September (ith, 1879, Anchcn Headen died inte+rtc, ancl 
letters of'acln~inistration on hi.. estate issued on ,ipril 15th, 1881, 
< o  the defendant, J lar iha  A.  Headen. 

A t  ipri:~g tenn, 1851, it nns declared and ordered ljy the court 
('that the j~~dgmenta  I~eretofore ~wt le red  in thi i  action at fall 
term, 1877, and at  fhll term, 1878, be and the iame :ire hercby 
affir~ned and directed to he entered, nunc pro tunc, a, the judg- 

%Y, recover merits of' this court, and that the plaintiff, Rlarion Rrool- 



v 7 S~IITH, C, J., af'ter s ta t ing thc caw.  I l lere cau he no questicm 

o f  tlie c o r r e c t ~ ~ w  of' the ruliug, t11:it the record did n o t  dlow 
any debt  jutlic~i:illy ascertaiuetl a n d  declared against the  i n k > -  
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tate personally. The  judgment fixes the liability of the trnstee, 
Aaron D. Headen, and the possession by his execntors of' assets 
sufficient to discharge it, and if it cannot be satisfied from them, 
it may beconle personally their own debt by a proper proceeding 
for the deanstnuit. Until this is done, the judgment is aqainst 
the defendants in their representative capacity, and to bc satizfied 
out of the effects of the testator. 

Original letters testamentary having h u e d  prior to July  Irt, 

1869, the character of the judgment is determined by the law as 
it existed before the act of April 6th, 1869, went into operation. 
This is ~e t t l ed  by the case of W7illiams v. Green, 80 K. c.; 76. 

I f  it were governed by the present lam, the question of asset.. 
would be left opeu and the judgment \vould ouly awe1 tain t h r  
debt, " r l ~ l e i s  the personal repreientatives by plead in^ espres+ly 
admit assets." Bat. Rev., ch. 45, 4 95. 

I f  the judgment against the executors had heen made :I pel-- 

sonal judgment against the intestate executor, Antlren Headen, 
during his life-time, the present suit conld be maint;iined, upon 
theinsolvency of hi, personal eitate, and the fraudulently alienated 
real e,tate, pur-ned, if the admiuistratrix refused to apply for 
license to sell, and subjected to the payment of the intestate', 
debts. Bnt the plaintiff does not appear i n  the attitude of a 
creditor of the intestate, not having taken the steps to makc 
his judgn~ent  such, and he c a ~ ~ n o t  proceed u n l e ~ s  he dwi .  

W e  do not mean to intimate that the p la in t i r  map not in the 
same action obtain a personal judq~nent  and then pursue his 
remedy against the intrstate's estate, persol~al and real, in their 
proper order, for its s'ltisfaction ; and if such was the object of 
the present action, it is ~ o t  presented in any of the framed issues, 
w d  it is the fault of the plainti@ that none others were before 
the jury, and he cannot complain. Kirlder v. -.TcILhenny, 81 N. 
C., 123; Olwtis v. Cush, 84 N. C., 41 ; Bryant v. Fisher, 8 5  N. 
C., 69; Alezat~der v. Robinson, Ibid, 275; Bar~k v. Harris ,  84 
N. C., 206. 
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11-e are called npotl to review the errors assigued, and ao ap- 
pearing ill the transcript; antl, confined to the exercise of' t h i i  
appellate juridiction, we find no error in the ruling that no debt 
is s l~own to exist againit the intestate a t  the cotnmencen~ent of 
the action, and unless there was such debt the other matters of 
inquiry are wliolly i~nmaterial, antl the jury were properly dis- 
charged from pn~,ing L I ~ I I  i ~ w e s  that only involved them. 
There i i  no error and the judgment II-ILIS~ 1 x  afliro~ed. 

Xo  erlor. Affirmed. 

\I1, H. MORRIS and others v. .%?;DREW STME, Administrator. 

1. Creditors of a deceased person, whose claims were due at  the death of the 
debtor, are  barred after seven years next after letters granted ; providetl 
the estate has been fully administered. 

2. Whether ,  in the event of the death of an administrator, a creditor of the 
intestate can maintain an action against the sureties on the bond by mak- 
ing the administrator d e  bonis non, also, a part?- defendant (?). 

( C o m ~ ~ d  v. Dal fon ,  3 D e r . ,  261 ; Ferebee v. Baxter ,  12  Ired., 6 4 ;  J ' c t l t o ~  v. 
Pearson,  85  N .  C., 3-1 ; Godley v. ! Z h y l o ~ ,  3 Deo., 178 ; Cooper r. Cherry,  3 
Jones, 323; 1lrcKeit1~an v. J f ~ G i l l ,  83 S. C., 5 1 i ,  cited and approved). 

CIVIL ACTION tried at June  Term, 1882, of WAKE Sr~perior 
Court, before il.facRne, J. 

This action, begun on the 12th of July,  1881, is brought upon 
an admir~is t ra t io~~ bond give11 in 1860, and the defence relied on 
is the statute of liniitations. 

The  facts are as follows : I n  1858, one Cannady Locve was 

appointed guardian of the plaintiffs, W. H. antl James 31. Mor- 
ris, and of Susan Johnson, the intestate of the plaintiff, A. J. 
Morris, and gave bond whereon Hugh E. Lyon was one of his 
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~ u r r t i e ~ .  Lyi i~ i  tlicitl in J : i n r ~ : ~ r y ,  lSli0, :~lltl Lowit I)ecn~ne hi, 
:~~lmin is t ra to r ,  and gave I~ontl ~ v i t h  oue George JI. Trice as li ia 

iurcty . 
T h i i  latter i~on t i  is the OIIC suctl 1111, autl the b r e d 1  n?-;ipeti is 

t i ~ a t  L o n e ,  as s u c l ~  administrator,  took into his Ji:i!id~~, a t  i l i t :  

tirnc) of his q r ~ d i f i c a t i o ~ ~ ,  aaccts of' the  estilte of his intc,tatc ti) 
the  amount  of' $17,838.79, which he wastetl : i~id mis:lpplietI. 

111 156'3, an  acxtion was iustitutetl Iy the  s o l i ~ i t o r  of the dis- 
trict l l p o ~ ~  tlre said guarcliali h d  fir:it rne i~ t io t~ td ,  a,g:\in?t the 
said L o ~ v e ,  as administrator of tI11gll E. li\;i)n, :lnd : ~ t  hpriiig 
term, 1871, judgnie l~ t  was rcntleretl f i l l -  $l1,412. 

Trice, the surety on t h r  adrni i~is trat io~i  ban(! (the one ~ i i c t l  oil), 

clietl in 1871,  an(-i B. W. Rogers bec:rn~e Iiis adniinistrator, IvII!,, 
iit'ter having advertisetl ;~c.cort-li~rg to law a ~ ~ d  l~:i\?ing fully : j t i~n i~ i -  
i.tercti the estate, filed his final awourlt hefilre the /,roLiatc coi~i.t, 
i l l  Ai l~t . i l ,  1874,  anti was disc.llnrged t i l e l ~ e f r o ~ i ~ .  

Subsequently Rogers died, and the tlefi'ndant, Syme,  lxca~ile  
the  admiuistrator tlc Conis ? / o n  (if tlie illtestate: Trice. Cann:dy 
I,o\ve is dead, and the defendant is his ad~nini- t rator ,  nntl also 
the  :itlniinistrator tle bonis norb of Hug11 E. L y o r ~ ,  and is i)efi)re 
tile court in hot h capacities, t h o : ~ g l ~  no relief' is slid agi~inst 
him in either. 

T h e  judge held, inasmuch as the cl:iim was tlot p lwmted ,  or 
the  action begun, until more than seven years had elirr)scil aficr 
the dezth of Trice autl the qualification of Rogers :is his ad otirr- 
istrator, ant1 after the f'1111 adnliuistratiotl of thc assets by 11ir11 
alld his final settletneut a ~ ~ t l  discharge, that, as  to this estate, the 
l>laintiffs' cause of actio~t was I~arretl ,  a d  gave jndgnient accord- 
ingly, fro111 w11ic:li the  plaintiffs appealed. 

RCFFIX, J. I:' driven to decitle the  question, the  court lrtight 
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find some difficulty in s~lctaining the r ight  of actiou n,liic:ll tlir 
plaintiflb have u11t1ert:ikru to assert i l l  this rase. 

T h e y  sue apoll tile I)ond w11icl1 was c:xecutcd by  the first 
adirlirristr:itor or1 the cstate of Hug11 1:. Lyon,  tleceasecl, a d  
conlplairl of' a tleuctsttruit con~mi t ted  by that  ofioer. S o  that,  : t i  

tn the  estate of' the def'endant9s intestate, Trice, who lvas surety 
~ I I  that  bond, tiley occupy the ~ t l a t i o u  of creditors merely; and 
it  has heen frequently declared in this court,  that  i l l  no case can 
a crellitor, in the event of  the death of-' an administrator,  sue the 
sureties on his bond ill an :iotio11 a t  l aw;  but  that,  that  right 
intires only to a n  administrator d e  bonis non of' the  intestat(>, 
upon w h o n ~  a l o ~ i e  tlevolves the d u t y  of settling the  u ~ ~ a d n l i u i s -  
tered assets. Corlrnd v. Dalton, 3 Drv. ,  251; Yerebee  v. Ramto., 
12 Ired.,  64. 

111 Walton v. Petsmox, 85 N. C., 34> the  questio:~ arose us to 
\ ~ l l e t h e r  this dif icnl ty on the  part of-' :i creditor could be orer-  

came by his  nuking the adlnil~istrator d e  bonia  OIL a party det'en- 
dan t  with the  sorcty o n  the bond, but it was nut found newswry 
t u  der:i(l(~ it. N e i t l w  is it 1ievessal.y that  we shoulil decide it 

n u w ,  .since, i l l  thv opinion of this court, t h e  case i3 certainly ~ ~ i t i l  
the tlrf'enrlant upon the 1)lca of the s t a t ~ i t ~  of i i ~ n i t a t i o ~ ~ s .  

I11 their  argument, the vounsel treatcti the ca,se as  r o ~ ~ l i i l g  
w i t l i i ~ ~  su1~-divisi01-1 2 of section 32 of the Code of' Civil Procetl- 
ure, anti rcally i t  mntte~*s but littlc whetlier we so vonsiiler it, 
o r  as ia l l ing under the act of' 1715 (Rev.  Code, ch. 65, S 11) 
for, as ctspounded by the courts, either statute would give caul- 

pletc, protection to the  defendant n ~ l d e r  the f'acts as  they arc  
found to esi.st in t11c vase. But ,  inasn~ucll as the execution of 
the  l)ond sricd 011 and the breach complained of botlr precetlr(1 

t h e  adoption of the  C'otle, the case is clearly to  1)r governed I)?- 
the  latter skitnte. 

Tha t  statute provides that  vreditors shall make their claim 
within seven years after the death of their debtor, o r  he fhrever 
barred ; and  a(.(:or(1ing to every interpretation wliich has been 
put  up011 its terms, i t  works a complete bar  to  every demand,  
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d u e  a t  the death of  the  debtor, upon which suit is there'lfter 
delayed for seven years, proridcd it shall appear that  i n  the  
nlemtime the  estate ha-, bee11 fully administered, co tha t  notlhing 
r t m i i n s  in the hands  of the  adniiniitrator,  with \T hich to satisfy 
the  claim. Godley v. Toylor, 3 Dev., 178; Cooper v. Clzem~, 
8 Jones, 323; ~LfcI(t.ithnn v. XcGill,  83 3. C., 517. 

I n  our  case, t h e  demand was due  a t  the death of the  debtor;  
seven pears o r  more have  elapsed, the  entire estate has heen 
fully administcred, and  t h e  administrator,  after filing his final 
:mount ,  has been discharged under  a decree of the  court ;  so that,  
every requirement is found to exist in the  rase, wliich is held to 
be necessary to render  the statute a complrte bar to  the  demand 
of the  plainti&. 

No error. Affirmed. 

C. W. BEVERS, Adm'r, v. B. F. PARK and others. 

Gtatute of Limitations, right of heir. to plead-Executors a n d  
Admi?zistrators-Legislative Power. 

1. T h e  statnte of limitations may be pleaded by the heir against a debt of the 
ancestor, in  a proceeding by the  administrator for license to sell the 
descended lands for assets to pay the same. T h e  admission, of the admin- 
istrator that the debt is just, and his declining to set up the statute as a 

defence, do not operate to deprive the heir of this r i g h t ,  there is no 
privity between him and the heir. 

2 Whether  the  heir is bonnd by a valid subsisting judgment against the 
administrator, and to what extent he may contest the validity of the 
demand upon which such judgment is founded, i?) 

3. T h e  conrt intimate that  the legislature has no power to revire  a claim to 
which the bar of the statute has once attached T h e  act of 1881, ch. SO, 
discussed by RUFFIN, J .  

(Baker v. Webb, 1 Hay., 43; Thompson v .  G)x, 8 Jones, 311, cited and approved). 
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SPECIAL P R O ~ . E E D I ~ G  for license to sell land for assets, corn- 
nlencecl in the  probate court, and l~earcl a t  J u n e  Term,  1882,  of 
WAKE Superior Court,  before ~W(~cRae ,  J. 

T h e  defendants nppealed. 

nfessrs. ill;.~*r.imon & Fullel. and  A. Jones, for plaiutiff. 
illesws. Fowfe R. anow and  S. G. Ryan, for defendants. 

RUFFIN, J. I n  September, 1569, Alsey Bevers died intestate, 
l raviug the  plaintiff and the  defend:~nts, F a n n y  C. P a r k  a n d  
Atlas  A. Bevers, his onlv heirs-at-law and next  of kin.  I n  
October of the  same year t h e  plaintiff became his administrator, 
a n d  on t h e  26th day of N a y ,  1574, hcgr~n  this proceeding in the 
probate court of Walre county, for the purpose of making real 
estate assets for the payment of the debts of' his iotestatc. 

Af te r  issues before the clerk, the  cause was removed iato the 
superior court to  be heard a t  term time, a ~ d  thcn, with the  con- 
sent  of parties, i t  was referred to  M r .  Joseph B. Batcllelor, under 
the  Code, to hear and  determine al l  the issues involved. M a n y  
points were talien before the  referee and upon exceptions to  his 
report before His Honor  below, but, as  in this court  the  cause 
was made to tu rn  l ipot~ the statute of limitations, which defence 
had been set u p  in the  answer, only so much of the case need to 
he stated as  will enable tlrat matter to be understood. 

W i t h  reference to it, the  facts a r e :  T h a t  the intestate was pos- 
sessed of a very small personal estate, which was d u l y  adniinis- 
tered, though 110 part of it  was applied to  the  payment of  his 
debts. Soon after his qr~alification as  administrator,  t h e  plain- 
tiff himself paid! with a single exception, t h e  debts of his intes- 
tate, which, so fa r  as  appears in t h e  case, mere simple contract 
debts, the  last payment haviug been in 1871. T h e  only debt  
unpaid by him, and which has never been paid, was on a bond for 
s ixty dollars, given to one Haywood,  on the 1st of January ,  
1856. T h i s  was presented to the  aclniinistrator within a year 
af ter  his qualification, and filed with, a n d  admit ted by him as a 

5 8  
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a$ we c o ~ ~ c ~ e i r e ,  principlv, have 111orc than once been enunciatetl, 
i'1on1 which the esibtence of' 5uc.h a right in the heir is fairly 
detluci0le. 

Speaking of the relations sul)si.stir~g between tlhe parties afier 
the statutc had made 1:rnds ill the lrands of the heir liai~le to the 
paymeut of dehts, it wns said i n  Buber v. Webb, 1 Hay., 43, 
that the same distinction lwtween real and personal property w:ls 

to be kept up as h f o r c ;  that lands, L I ~ O I I  the death of the ances- 
tor, desrentl tu the heir, just as the personal chattels go to t,he 
:idministrator, and arc n o  more to be affected by an  action or 
j n d g ~ ~ ~ e ~ ~ t  against the administrator, than the pe r so~~a l  ?state in 
tlre lrautls of the latter would be nffecteil by a jrltlgment agaimt 
t11e Irt.ir; for, it was addetl, theit, interests and rights are totally 
clisti~~ct and separate. 

1 1 1  I-eirc11c.e to thc same point, the late Chief Justice PEARSOS 
declareil, in Tilorn~son r .  Cox, 8 Jones, 311, that when the 
ndniilristrator make3 his application to the court to sell lauds fhr 
a;-. .stts, . he is thr  representative of tile creditors, ant1 that the only 
:iilve~.sary intcrcst in the proceeding is that subsis t i~~g between 
liimself and the heir. 

If' this, iudeetl, be so, and the ad~niriistrator should really stand 
i n  such relation to the creditors as renders him their peculiar 
agent, while he autagoriizes the right and claim of the heir, most 
it 11ot r~ecessarily follow that the latter must be left to make his 
 ow^ defence, free from the i~~terference or dictation of tlre acln~in- 
istlxtor? 1 1 1  +uch a procaeeding, the very first que5tion to be 
deteruliuetl iz, \chat debts are due f iom the estate of the iutey- 
tate? and by the term debts are meant sut)sisting valiil claims, 
and not such as are barred by the statute, or are presumed to 
Ilti\-e been paid. To hold otherwise, would present tile singular 
anonialy of a l l o w i ~ ~ g  a party to prescribe to his adversary the 
t e r~us  ant1 extent of' the defence which he should make, and 
would literally he, to first b i ~ d  the I~eir, and then take from liinl 
his inheritance. 

\Are are not, however, without authority upol~ the question, 
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derived from the adj~ldications of other courts, at~tl ~ v l ~ i c h  seem 
to our minds to be conclnsive in regard to it. 

I n  i7.lboers v. White, 6 Johns , Ch. Rep., 360, the very point 
nas  presented, as to the right of the heir, without the concor- 
rence of the persontll represer~tative, to set r ~ p  the defence of the 
itatute when sued by a (,reditor of his ancestor, for the purpose 
of' whjecting his lauds to the payment of debts, and after great 
consideration wa, decided in favor of such right. In con4der- 
ing the question, the late learned Chancellor KENT declared 
that it seerned to him to be a principle of manifest juitice, t l t a ~  
no acliuowledgment or admi.;iion by an executor or admiuiztra- 
tor ought to affect the real assets in the hands of the heir, or take 
from him the right to plead the itatute of lin~itationi,or makeany 
other defence that his ancestor rnight have ~nadc  if zued at  the 
same time with himself; that it is only by virtue of an order of' 
the court, and not vh.tute o$icii, that the personal rrpreientative 
could cell the land at  all, and in iuch caw hi, authority is derived 
entirely f'ronl the order, and without hi< having any estate or 
co~icern in the land itaelf. 

I n  A'l~eoaen v. Limde?hout, 1 Rr~+ell and AIylne, 547, the 
Master of the Rolls carrieti the principle it111 hrther,  and, in 
au administration suit in which a c ~ d i t o r  sor~ght to prove a 

debt barred by the statute, p~rnt i t ted  a wsiduury leycrtae to set up 
that defence, notwithstanding the executor expreqsly refused to 
do so. And upon an appeal taken to the Chancellor (LORD 
BROVGIIAM), this clecision was affirmed. 

I n  B~iggs v. U7ilson, 5 DeGex., ill. and G., 12, the executor, 
when the claim was presented to him, wrote to the cmditor that 
he believetl it to be just anti zhould not, therefore, diipute it, and 
afterwards, i n  a creditor'. ad ministration wi t ,  tlecliuetl to set u p  
the statute; it was held, that as to the personalty the ztatute did 
not bar the demand, I)ut that as to the realty it was different; 
and the decision is put expressly upon the g r o u d  that Ilitherto, 
i n  an actiou by a creditor t u  sell the land of his dehtor, the devisee, 
or heir, was a ilecessary party autf rnight have pleaded the stat- 
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ute, and that it was not to be supposed that the courts ant1 tile 
legislature ill tended to take away this right, merely because they 
had given to the creditor a cheapcr and more convenient remedy. 

I11 Ei'iser. v. Stzodtly, 7 Ind. ,  442, the supreme court of that 
state held, that to a l!,etition by an atltninistrator to sell real estate 
for the payment of debts, the heirs might plead that the dehts 
were barred by the statute, or any other lawful plea in defe~lce. 
I11 answer to the objection that the administrator was presurnecl 
to kno~y  better than the heirs-about the validity of claims against 
the estate, and that it was in his discretion to set up the defence 
of' the statute or not, the court observed, that the object of the 
proceeding was to deprive the heirs of their land, and that it 
was but reasonahle they shonlcl be permitted to resist the suit ancl 
save their land if legally possible. Why else, it was asked, tlitl 
the statute require that the heirs should he made parties to thr 
action, unless it was intended that they shonltl resist i t ?  And 
if to resist, why should they not be allowed to avail themselves 
of all the rules of pleading, practice, and evidence, necesary for 
the purpose '! A sin~ilar  decision was made by the same court 
i l l  Jennings v. Kee, 5 Ind., 267. 

I n  Steele v. Steele, 64 Ala., 438, after an able and elaborate 
review of all the autl~orities atf'ecting the question, that court 
held that ia a proceeding to sell l ~ i s  lands, the heir mas at lib- 
erty to dispute any and every debt that might be presented 
against the estate of his a~:cestor, and might set up every defence 
thereto which was legally snfficient. The decision rests upon 
the ground that there is no privity between the atllninistrator 

'. and the heir, and hence the former canliot hind the latter by 
either his admissions or omissions; that while, by omitting to 
 lead the statute or by an express promise to pay, he cordd revive 
a clai~n so as to charge the personal assets, he has no such power 
over the real assets, which descend directly to the heir, as to 
whom all his acts are res inter alios. 

Controlled by the weight of these authorities, and being fully 
satisfied of the justice of the conclnsion to which they conduct 
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us, this court does not hesitate to express the opinion that t l ~ e  
tlefendants should have hcen allowed to plead the statute of 
lin~itations to all the claims, preferred against t l~eel ,  as charges 
upon the lands of their deceased father. I f  such a defence for 
the heir were proper to I)e niade in  any case, in none could it 
possibly be made wit,h more propriety than in the present, in 
which the administrator is himself the creditor, aid, insteal of 
shielding the estate intrusted to him from the payment of' stale 
claims, is seeking for his own advantage to enforce their collec- 
tion a t  the expense of the heir. 

Even as regards the personal estate, the atlrni~~istrator mas 
never allowed to occupy a higher or hetter qror~ntl than a credi- 
tor of the same dignity, and when allowed by law to retain for 
l ~ i s  own demands upon his intestate, he was ncver permitted to 
retain for a debt 117l1ic.h~ as a creditor, he could not recover at 
law ; consequently, he cmulrl not retain a clebt due to him per- 
sonally, w h r n  it was t~arred by the statute in  the life-time of his 
itrtestate. Rogers v. Rogws, 3 Wend., 503. 

I t  is not necessary that we should decide, nor do me undertake 
to d o  so in this case, how far the heir may be bound by a valid 
subsisting judgment against the adtninistr.ator, or to what extent 
he may contest the validity of the demand upon which i t  is 
founded. F o r  however these matters may be, if in any case 
the heir can be at liberty to plead the statute, he must I)e so, 
when as in t l ~ i s  case the only jndgtnent against the administra- 
tor is itself, and as a judgment, barred by the lal~se of' more 
than seven years from the date of its rendition by the justice. 
C. C. P., 5 32. I t  is now the subject of content io~~ between the 
parties, and must be sutject to a u y  objection that lies against it 
in its preqent shape. 

Nor is that judgment baved from the bar of the statute by 
force of the act of 1881. That act purports to amend  hection 
43 of the Code, which provide, that in case of the death of a 
debtor before the expiration of the time limited for the mm- 
n ie~~cen~en t  of an action against hi111, it may he brought agaimt 
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his representative after tlrat time, : ~ n d  within oiie year after g r a ~ r t -  
ing  letters up011 his estate, a n d  the only c%ct of the  amendment 
is to i l~trodnce a fur ther  p r o v i . ~ i o ~ ~ ,  that shorlld n clainl tlins situ- 
ated be prrsented to the atlministrator withill thc time specified 
in the main act ,and be admitted 1)y 11in1,it shall not he necessary to  
sne upon it in order  to stop the  running of the statnte. -Idrnit- 
t ing then, the  f k t  that the j n d g ~ n e n t  in this case was completely 
barred a t  the date  of tile ellactment, :id conceding, what we arcb 
fa r  frorn believing to bc true, that  the legislatnrc tilay by a geir- 
era1 law rev i re  a claim to ~rh ic l i  the  bar of the statute has orrcr 
attached, we a re  still com1)letely a t  a loss to 11erceive its app1ic:i-- 
tion t o  this case, in whicll the  judgment  is against the  adminis- 
trator himself, who alone co[iltl I)(: sued i n  a direct action npou 
it, and he  is still l iving. T h e  case is, therefore, not such a ~ I I P  

as is provided f i ~ r  i n  the  statnt?, and does not come within it.< 
mischief. 

T h e  opinion of  the  court, based upotl the facts as  firu~rd by 
the  referee and the  jutlpe below, is, that  all the claims mentionc(1 
irr the  proceeding as  debts due  frotn the plaintiff's intestate, arc  
barred by the lapse of' time, and  should have been so declaretl 
~ i p o n  the ])lea of' the def'endnntu; and that  no license to sell thc: 
lands of' the inttlstate sllor~ld have been granted to the plailitiff 

T h e  judgment  of the  court, therefore, is that  the  action he tlis- 
rnissctl, ant1 that  the defentla~rts go  witlror~t (lay. 

Er ror .  Ju t lgn ie l~ t  accordingly. 

AXDEEW SYXE, Adrn'r,  v. WILLIAM D. RIDDLE. 

Husband, entitled fo earni tup of wife-Statute ?f Limitntions, 
right oj* f inz~tldent donee to pleud. 

1. h husband i s  entitled j w e  m a ~ i t i  t o  t h e  services and earnings of t h e  wife :  
t he  constitution of 1868 and  the  "mar r i age  act" do not have t h e  effect of 
changing this rule  of law. 
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2.  'l'lie statute of limitations 11iay be picndeil by n fl.arid~ilcnt ilonce of tile 
intestate, In n pioceedirig by the n0niinislr:rtor J'or Iicelise to sell I a t ~ t l h  for 

:,>sets to pay the debt  of tlie intestate. (See  precedingcase,.  

iBrt/m v.  J o ~ l m ,  7 3  K. C., 1-15, cited and :~pprovecl . 

S I ~ T A I ,  PROCEEDIKC. heard a t  Spr ing  Term,  1863, of M 7 . i ~ < ~  
Sr~per ior  Court,  beibre Philil~s, J. 

( 7  I l l is  i i  a proceeding 1)egnn before tlie pvobate jrrdge for the 
p u r p t :  of' 111;llii11g real estate :~ssets, and after i s u c s  joined i t  

was certified to the .uperior court. 
I t  is concedetl tlint the plaintiff". intestate left no prrboual 

~ ' roper ty ,  ~111cl that  h e  owned no real estate except that drscril~rtl  
i l l  t he  complaint. She  died in 1874, ant1 the  :)laintiff' qnaiifird 
a. her a d i ~ i l ~ i s t r a t o r  i l l  1878. Short ly  hefhre her death, she con- 
veyetl the land to the  defericl;~~it in fec bimple, but t l ~ c  plaint i f  
i~ls is ts  that  this was clone witlr the intent  to defraud her creditors, 
nuil t l~erefbre the  conveyance was void. T h e  defentlant deities 
tlii*, and ai-o, that  the intestate was indebtetl to  a n  one a t  the 
t i i ~ i e  of her death, a111.l for a f l ~ r t h e r  defence relie* up011 the  stilt- 
r ~ t e  of limitation>. 

W h ~ n  the cause \ \as  c d l e d  for  trial, the p ln i~ t i fT  reque-tetl 
the  court no t  to i;~ll)mit a n  issue to the  ju ry  as  to the statute of 
limitations, insis t i l~g that  no olle h t  the  atlminiatrato~, could avail 
himself of that  def'ence, and  especially tllat a f ' r adu len t  dollee 
could not do so. H i s  Honor ,  however, overruled tile niotion, 
:wd submitted sac11 issue, to which the  plaintiff' excepted. 

G p o n  the poiut as to the statute, the  facts are  as follows: One  
31rs. Sprinkle ,  wllose intermarriage with her present huslmnd 
took place in 1866, rendered personal services to  the intestate in 
the years 1868 ,  1869, 18'70 and 1871,  a t  the  rate of thir ty  dol- 
lars per year, and  this constitutes the  only debt due  f r o n ~  the 
e-tate. 

Therenpon the judge below ruled that  the  husl>and of Rlrs. 
Spr ink le  was entitled j u ~ e  mnriti to t h e  proceeds of her services; 
tha t  it was open to the  defendant tu set u p  the defence of the 
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*tatute of l i m i t a t i o ~ ~ s ,  even a d ~ n i t t i n g  the  c o ~ ~ v e y a n c e  to him to 
have Ixen f raudul rn t ;  and that  the debt  for \vliicli the piaiutiff 
sought to sell the  laud n a s  barred by the  itatute, ;o fa r  as  the 
d r fendant  n a, c o ~ m r n e d .  T h e  plaiutiff excepted. 

T h e  conrt refuied to grant  a n  order for  the  sale of the lantl. 
aritl the  plaintiff appealetl. 

RUFFIN, J. C q ~ 1 f 4 0 1 i a b I y ,  it waz the \re11 tettled prin- 
co~yl r ,  both of Ian equity, as nndt~ri tood and e ~ ~ f h r c e d  in thi- 
atate prior to  the i ~ d o p t i o l ~  of thc~  co114tufion of' 1868,  m d  tlw 
" marl.iage act" of 187 I-'72, tha t  the  husband waa entitled abqo- 
lutely and  in his  o w n  riglit to the  services of the  wife, and lilre- 
n i ie to  tht. f iui ts  of her iuduatry, whether  exerted in his own 
affairs o r  ill those of a itranger. H e  alone could receipt for, or 
dizcharge a debt  arising fi-on1 her services, or, i f '  withheld, coultl 
sue for  and recover it. 

Tliese rights were given to the husband, because of the obli- 
gation which the  same law imposed upon him, to provide f o ~  he1 
support  and tha t  of her  offspring; and it would seem to be but 
just  tllat they should continue unimpaired, so long as  that  obli- 
gation rest- upon him. 

T h e  qneatiot~ a r  to the  effect of t h e  changes, w l ~ i c h  h a r e  been 
wrougl-tt in the  law by the new constitution and the  " ~ n a r r i a g e  
act"  upon this r ight  of the  husband to the services and earnings 
of his wife, was incidentally co~isiderecl in Boleel. v. Jo~clnn, 7 3  
X. C., 14.5, the late Chief-Justice delivering the  opinion of the  
conrt.  I t  was there said that  the  l~usband  has still, notwith- 
$tanding those changes, the same r igh t  in this regard as u i ~ d e r  
tile conimou law : that  the  same obligation to support  her r e ~ t s  
upon h im,  and ,  in order that he may discharge it, the  same right 
to  her services is given to him. 

5 9 



, . I 11cre i,; wrtxin1~- nothi~ig, c+licr in th(x (vnstit11tio11 or thc 
-t:~tntc, \v111(~11, i l l  terms or by a ~icc~c~ss:~q- in~plic:rtioii, scctnrcs to a 
~~i:r~$c>(l \ \Y)II~: I I~  I I W  ,~<yr r :~ tc  wr1ii11gs; aiid I ) ?  ~ i o t l ~ i ~ i g  >liort of' :I 
I I ~ : I ~ I I  c~s~wc~ssiol~ of .suc*li n n  ii~te~ltiori c o ~ ~ l t l  this ctil~rt be indwetl 
tc gi\-c them that r~on-trwtion. If' e~ltitlcd, as it 11iattt:r of right, 
I 1 I : i ~ i  t i  I I P  11111st 1 1 ~  ~nt i t lcd  to the t i~iie :113(1 
o l q w r t ~ ~ ~ i t y  Iiece,srary to 111;1lii> tlitm, and, that is to say, that slie 
111:ry, at hrr  o~vn  election, ant1 witliol~t the r o ~ ~ s c n t  of' her hu.-l)a~itl, 
ti~r;:rlie lier domestic cl~~tic:: : u ~ l  go out to labor f i ~ r  mother fi>r 
t i  I O -  of' : ~ ~ i r i i g  i i  o r  l i e  e : t  we. There 
I Y I I I  I)(> 110 ~i>icl(ll(' p~)1111(1 ta1.;~11 ill the ~iinttcr; f i ~ r  the o w  right, 
if atll~~itte~tl, ~lc'cwwrily t1ran.s to it thc other, :uld n-c c m n o t  ?up- 
1)0s(' t l  i:tt t l l o : ~  who i'~-:rmctl t l ~ c  organi(3 law 01- tlle st:rtute iiit(:~~dcd 
t o  i ~ i r l ~ c ~ l r r c ~ v  :uny >rich anondous  cwiiditions into the hn.  regnh- 

tlit, rc~latious of Iluibm~d a~it l  n-ife in tllis >t:rtc. Certainly 
t1101 .c '  i -  ~ lotl l i~lg i l l  the \vortlf 11sc(1 i l l  citller i~ is t ru~l ie~i t  tc, rnrrafit 
-111 .11  :1 >11l,lwitio11, :lilt1 ninth lcw to fi~rcc it 11lm1i the court,;. 
S c ~ l ~ r ~ ~ r l ~ , ~ ~ ,  i l l  hi;: \ ~ o ~ . l i  ~ I I  Ih~~liest-jv 1Lcl:ltiolii ( 3  162))  Pay" that 
i ~ i ~ l o ~ ~ ( ~ ~ ~ c I ( ~ ~ ~ t l ~ -  o f '  tIr(, +rt~~t(>;, p h i ~ i l y  > (w~r ing  to ~n:irriecl \ I - O I I I ~ I ~  

r I ~ c > i ~ .  - ( ' ~ ) : I ' . : I I I ~  ( ~ i ~ n i ~ ~ g s '  the' 1~)11rtq :w :I~\T.:IJ-" i~leli l i~(l  to adhere to 
tilt) I Y I I ~ ~ I ~ I O I ~  1:1w r111e 11l)ori the +ul),jcct, ant1 t1i:rt thcy will not hy 
irril)licxtioi~ ilt~j)rivc~ the Iiu4mltl of hi- right thert,to, 11po11 the 
. t ~ ~ w g t l ~  ot' .t:it\~tw n - l ~ i r l ~  111ore1~- lx~rport  to wi~urc to her her 
q);w:rtej lmqrr ty ,  :ui(l f i r  this lie init(;>, ill note 2, hcrer:rl author- 
ities, to \\-hii!h \vc III:IJ- :1(111 2110~g(~n r, Bo//e,?, 36 ( ' o I ~ ~ I . ,  175. 

J)oul)tlt:+ a 1i11sl)alltl m:ay consent that thc fiwit of' his xvifr's 
toils l i : ~ l l  I)c her onm, a d  constitute her ,-eparntc' estate; but in 
;r~c>li  cxsc her titlc \\-ill rest ullon his ( 2 0 ~ i , s ~ ~ i t  :ind not 111)011 thci 
1:iw; ant1 the x-;rli(lity of the gift, n i  against his crcditol.~, will 
t lcpw~1 U ~ O I I  tlic 5an1e r ~ d e s  n-hidl gowrn other rwivcyance,~ from 
Iiim to her. Sothing of' the sort, l io~rcr t r ,  is pretended to IIHV(: 
been tloiie in the present case, so a to take it out of the general 
rule, and the court, therefore, holds, as did His  Honor helow-, that 
the debt created by the services rendered to the plaintiff's intestat? 



Ilia. duc to the hn.hantl, illdiuitlu:tll! , :rnd that the w n e  is harrctl 
i)y thc st:ltntc of limitation., providetl the dcfentlal~t in in a con- 
dition to plead the wile.  

2. Tllc right of the def'entlant to ~llnhe tliii defence, conceding 
him to hold under :i fixidulcnt c ~ ~ u \ c ~ ~ m c . c  fro111 the plnintifl"- 
inteitate, does not ieem to the court to xlniit of hcing qucitionetl. 
T t  i i  true, t h t  as against 1 l t ~  c~ictlitor., hi. deccl is tlecxlaretl loit1 
113. the itatuttJ of' frar~tl*, and hi- l)o+c-ion is tlt~enled by t l ~ c  In\\ 
to be her yo-ic-.ion, :11~1, therefore, not :~cl\eiie to tlienl. Still, 
the fir-t q u e ~ t i o w  to he tletermincd arc, nl lo are creditor-? ant1 
\f hnt claimi are valid:' :tllcl ill tletc~ iliil~ing tlleic, it ~ u r e l y  cnl~not 
be cw~tended that he occnpie- :I \T or-e po.itioii t l im his donor 
n ould do, or that 11c can be prcclutletl froni n d i n g  an! defence 
that \vould he open to her, n cre -he nu\\ li\ ing and sued up011 
the claim. There i., in no -en*c, . m ~  pri\ it! be t t~eea  him ant1 
her ntlniini.trator, 11) \\ llich the latter cam claim to repreient him, 
or to afcct hi111 1)y hi- ildl~iii'io~l. or ; ~ t ~ l ~ ~ l ~ ~ \ ~ ' l e i l g ~ l ~ e i l t . .  

I n  Bewm v. P(L~X, rcicte, 4-56, n e 11x1 occabion to c o n d e r  the 
right of the heir nuder -uch circumstance5 to iet up  the .txtute of 
liniitation. a. a defence, a i d  governed by wlint wenled to be the 
great weight of authority, a4 well as by the justice a11d reaion- 
able~leis of tlie propoiition, n e  felt comtrained to yield him that 
right. K i t h  infinitely greater fhrce tloe- the r eaming ,  nhich 
conclnctecl a i  to that c o n c l ~ ~ ~ i o n ,  apply to the case of a donee 
mhoYe title, though void as to creditor-, ic d i l l  bnpcrior to that of' 

the heir, or t t  en of the ance+tor himself, and certainly clothe. 
him with ever!- right that could poizibly belong to either. 

Th i i  conrt fully concurs in the rulings made in the court 
below, and the judgment thereof i i  a%]-niecl. 
KO error. df l i rn~ed.  



.I. J .  Ill:.-ll)i3S and others v. J. .I. \VOhlLl('I< and ntl~ers. 

I. T h e  statutory prescrnl~tion of abandonment of :tn ec1nital)le claim to land, 
ariiing ~ r i t l ~ i n  ten years after the right of action :iccrnes, is f a t a l  to the 
plaintiffi upon the ficts of' this c:l,e. Rev. Code, ch. 165, 19. 

2. T h e  declaratiot~s of n gr:mtor, nl:icle at  any time before :L mle of land, are. 

admissible against the gl,autee and those claiming under hi111 ; b ~ ~ t  other- 
wise, when they w e  made after the decln~,ant  has p:trteil with the title and 
possession. 

I h y ~ n i n  v. Smith, G Ired. Eq., 97 ; H(0illin V.  J f e b w z ~ ,  1 .Jones7 I:q., 18 ; I T o I ~ P s  
v.  Cotrncil, 86 S. C., 181 ; Bktke r. Lane, 5 Jones Eq,, 412 ; U r o m  v. h'eclc- 
~ 1 1 ,  Ib. ,  423 ; Gmy v. Hciirisun, 2 Hay. ,  29% Arnold v. Re l l ,  1 Hay. ,  3%;; 
. - I s k c  v. Regnoirls, 1 1)ev. c'? Bat., 367, cited and a p p r o v e d ~ .  

CIVIL, Ac.r~o_u trid at Spring Term, 1882, of CHATHAM 
Superior Court,, befhre Grcices, J. 

This action wah I q p n  on the 17th (lay of Augtist, 1880, ant1 
the plaintiff's seek to enforce the spocific exetautioil of a cbontract 
for tlie purcllasc of I:rnrl, entered into Ixtwcen their ancestor, 
Mrs. Margaret Heatleo, a i d  George 6V. Goitiston, untler whon~ 
the clefeldant, Wilry, claii~is the l:~nd as a purchaser, tire othcr 
defendauts being his heirs-at-lam. 

The contract hears (late the 10th day of Decernher, 1850, a r id  

d t e r  reciting the fact h a t  tlie said Gr~l(1sto11 was the guardian of 
tlie children of the said Xlarg;iret, slid had- purchased tile land 
for l ~ e r  at the priw of one hundred dollars, and hat1 also atlva~~cetl 
to her a like sum to enahlc her to raise her clriltire~~, i t  obliged 
him, in case these sur~rs were :rllowed him in his fiml settlenleut 
with the cl~ildren, so :is to re-imbnrse him for the principal arid 
interest of his outlay, to cunvey the said land to hrr  i n  fee upon 
the coming of age of her youngest c.llild. 

On the trial, the evidence tended to show the following state 
of facts: Margaret Headen was i n  the possession of the land at  



the date of tlle c o ~ ~ t r a c t  in 1850, and continued to occupy ~t 
until her death i l l  Juue,  1862. H e r  cl~il t l re~i  t l ~ m  occrlpied ~t 
until 1,367, when they quit the po--e-zion, removi~ig the housi 

that stoo<1 up011 it, and 11:rve never 5ince reznniecl the poi5ei-iou. 
H e r  yol~ngest child became of' age in 1861, and wou thereafter 
intermarr~ed with tlre philitiff, James \Vltite. Upon her cotning 
o f  age, ller guardian atteml)ted to d t l e  nit11 her, ~ r l ~ e n  her I ~ r l y -  

band objectetl to her being charged M itli any portioli of the -urn- 
:~lvancecl to her mother, I)ut it was not sho~cn  ]lo\\ the settlement 
wai ni:!tle. 

I11 April, 1862, Goldstoll sold and conve? etl the land to the 

S a p n a  Iroti Company, which i~~lrnetliately took pokiesiio~~ of' 

that part of' the land not t l~ell  occr~l)ie(l by Mrs. H e ~ t l r n  :m(1 Iler 
fhn~lly,  ant1 co~~ t inued  to 11o1d it until 186'3, w11e11 it \!as solil 
~ ~ n d e r  all execution uga111it the -aid c30~np,lny a d  purcllased LJJ 
the tlef'el~dat~t, TViley, nho  took pos~e.~ion uf' the \vl~ole and  Ira- 
continued to l~oltl it  e\*er iince. 

111 lti62, tlie said Margaret, Ilearlng that Goltl.ton n7a+ nhor~t 
to sell the land, gave the contracst I\ hich ,he held to one Eroolii, 
ant1 reqrte,tetl 11ini to lay it hefore some attorney and tali? 111. 

advice wit11 regard to it, which was done. 
One Jlrirtlocli, nl lo was a member of the Sat)oua Iron Coiii- 

pany, and wllo mainly conducted t l ~ e  ~legotiatioiis for the pur- 
chaw vf  the ldiid with G ~ l d s t o ~ i ,  denied that he, or the company, 
had m y  notice of Mrs. IIeaden7i claim ulton the laud at that 
time, but that he heart1 of it  afterwards, in 1874. 

I n  cllarging the jury, after telling them that tlie pos,eziion ot 

Mrs. I-Ieatlen, at tlie time of the <ale to the Sapona Irou C o n -  
pa~ iy ,  n a s  ill itself notice of her claim to the company, arid that 
its the defentlant, Wiley, was a purchaser a t  execution sale, he 
took subject to all equities, H i s  Honor further i~istrncted tlieti~, 
that if' they believed tlre facts to he a-; above set out, then the 
Ialv presun~ed an abandonn~ent by the plaintiffs of their claim 
to the land, atid they should t!~erefore find for the defencluiit.. 
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f , i ~ t .  The  contr,lct which their mother luatle for the land \%:I*, 

; i t  tiic outwt,  but ~1 cwrltlitioual oue, ant1 tlepelttlcd upon their 
rntific~tion of it a t  tire cornill,. of' age o f  the y o u n g e ~ t  child. 
Tl'lle~l that  event took place, or -hortly there:tfter, t h e  parties a re  
proved to he in a d i s p ~ ~ t e a b o u f  the  matter, and it  is not s h o ~ c ~ ~  
how they finally ~et t le t l .  They tool< the ;idvice of c o u n ~ e l  ; sub-  
itlitte(1 to :I .;:tic of tile laid to m o t h e r ;  vo1aut:irily surrertderctl 
the  po,,c,~ioll ; til1,ing carc to remove the hou-e they had erected 
thereon, ant1 for full twelve yc:rrs have taketi rlo steps to aisrr t  
tlwir title o r  renew their clair~l.  Such conduct c a ~ m o t  fkil to 
satiafi every mint1 that  what  thc  law presumes, in fact took 
place, miti that  they t h r n  really at)antlnnecl their r ight;  and very 
certainly that  state of the  fact5 warranted the  iustructious that  
were give11 to the jury.  

\Ye fully concur with H i s  H o n o r  a160 up011 the point of evi-  
dence tha t  arose in the  case. T h e  declarations of a grantor ,  
made at  any  time l~efore thc sale, are adniissible against his irn- 
rnediate grantee, ant1 all  n.110 r e ~ ~ ~ o t e l y  claim under him.  B u t  
all  the cases agree, says 2 Phi l .  on Evidence, 655, that  declara- 
tions made by the person ulrder whom a party claims, after the  
tleclara11t has d e p r t e t l  with his right a i d  the possession, a re  

utterly inadnlissible to  affect any  one claiming under h i lu ;  ant1 
t o  tliib effect are  the  ar~thori t ies  i : ~  this court. Groy  v. I Ia r , - i so~t ,  

2 Hay. ,  292 ; Arnold v. Bell, 1 Hay. ,  396 ; Askew v. Reynolds, 
1 Dev. and  Bat., 367. 

T h e  court, therefore, sees no error  iu the judgment  of the court  
below. 

N o  error. Affirmed. 



1. \Vilere ;I p~irc l iascr  II:E notice of defect? in t he  ti t le to 1:ind sold lit 1~ei11g 
annolinced nt t he  sale t!lat only the  intestate's interest w;ri to Ije : l i s l~osr~l  
of, and if Iie!latl n o  ti t le t he  ~ I I I ~ I ~ S P I .  wo111d get i i o n e ,  biit executes notes 
for t he  silrrls bid ; Held, the  purcir;~ser buys :it his  own r i 4 ,  and is linblta 
on his contmct.  

2 .  T h e  snrety iipon the  notes, i n  such case, who  : ~ l w  h:rd t'l~ll I;nnwledge of the  
fact, is also liable. 

:i. A i n  ;rcln~inibtrator must a p t ~ l y ,  for l iceme t ~ )  ne!l 1:lnd for :asset4, to the  il ipe- 
r ior  cour t  of t he  county where the  land 111. >oirie part thereof i~ qitnntetl. 
Bat Rev., ch ,  45, 3 61. 

(Shields v. Alien, 77 S. C'., 375, d ic t inp~~ i s l i rd  ;rnd tloniited. I 

SPECIAL PROCI:EL)I-UG comnlc~iccd h f i i w  the clerk a u d  heart1 
a t  Fall  Term, 1882, of Darrnion- Superior C'onrt, heforr 
Gt~rlger ,  J. 

The  plaintiff, adn~inistrator of' A%uclrcw Hunt ,  finding the 
indebteclneis of the estate of the intcitntc very large, and the 
per5onal property in hand wholly inadequate to its discharge, 
filccl his petition against the heii.+at-la~v fi)r the sale of certaii~ 
l u i ~ d ~ ,  consisting of five town lots and a tract of 186 acres, therein 
particularly dewribed, and nhich, it is alleged, " ~ ~ e r c  embraced 
in a deed of conveyance qigned by Andrew Hunt ,  as the peti- 
tioner is aduised, is void and invalid." 

There was a decree of sale, and the plaintif, acting under it$ 
authority, after due advertiwnent, on Ju ly  26th) 1873, exposed 
said lands at p~tblic <ale. nhen one H. B. Dusenbnry, cince 
deceased, became the p u r c h a w  of each parcel at variow sums as 
itatecl in the report, and gave several bondi therefor with John 
H. Peebles and E. D.  Halnpton sureties, payable as directed in 
the order. 
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The - e ~ e r a l  ,ale, \rere all co~ifirmecl and tlic plaintiff' author- 
ized and rcquired on payment of the pnrchnse i n o ~ e y  to make 
title to thc purchser.  

r 3 411e scwml note-, a l l  u ~ ~ t l e r  ceal and gix en for the q a r a t e  
~ . x i r c ~  of the scveral parcel* of land sold, not being met at 
~nat~wity ,  notice waq .rrved upon the surety, Peeblcs, the pre- 
bent defendant, of an i~i te~lded application to be made for judp- 
merit upon them against him before the probate judge. Such 
 notion nas  made and an ammer thereto put in on oath, iu r\llic,h 
it i- alleged, on iriforlnatioll and belief, tlrnt all the land, bold by 
thc plaintiff had been conveyetl by the inteytate in his life-time, 
i l l  trnit to pay debts, and othw sales had alw been niacle under 
execution and fbr taxe5, so that 110 e&tc or intered remained 
nhicli rould be diapoced of under thc decree, and no title con- 
veyed in any of them. 

The defendant, further inhi~t i l~g that no estate was acquired hy 
the purchaser, d e m a ~ ~ d e d  that he be exonerated from his liahilit!. 
on thv uotes, at least until the doubts clonding the title hr 
remor etl, and the ability of the plaintiff to pa5s an estate in the 
lands under the decrctal ortler he first made to appear; and f ~ l r -  
iher, ill order to a full and final adju.tment, that the heir?-at-law 
of the said H. B. Duwnbury be made a party in thr  proceeding. 

The plaintiff thereupon filef n verified replication in nhich, 
without a direct denial of the qeveral conveyance., he :lx cry that 
both t h c  purchaser and hi\ surety nere present and heard hii 
:innouncement p r e v i o ~ ~ i  to putting up the land., that he  only .old 
the interest, if any, that his illtestate poqse.\etl, that 1 x 1  narranty 
~ ~ o u l d  be given, that all tho alleged defects in the title nere fully 
uuderqtood and known, and that, on account of tho previous sale, 
and the doubts as to the title, the property did not bring one-fifth 
part of its leal value with those doubts removed. 

The  cause was thereupon transferred to the civil i ~ s u e  docket 
for trial at term time, and an order of' reference entered a11d 
issue. prepared to be submitted to the jury. 

The referee made his report to spring term, 1881, in lchich he 
60 



find. that the iute.tate did, on April 2lst, 1876, conve) by deed 
in trriqt to F C'. Robbin. all the real eitnte n~entioned in the 
petition and wld by thr. adrninistl.ator, exccpt the tract of 186 
:icrrb, therein dehignated as number 9, thc legal title to uhich 
 lone, was vested in the inte.tate at t l ~ e  time of his death. 

T h e  verdict of the jury upon thc submitted ihiues affirm5 that 
Imth the purchaser, Dusenbury, and the prewi t  dc>feudant, hi3 
-urcty, had notice of the defects ill the title to the lands sold, that 
proclamation was made at the sale that o ~ l y  the intestate's intereht 
n a ~  to be dihposed of, and that if he had no title the purchaser 
would get no title. 

The  court thereupon proceeded, nc; exception to the report 
being taken, to co~~f i rn l  the same, gave j l~dgment against the 
t1efend:lnt upon the note for the price of the larger tract, arid 
refilwl to give judgnlent agaimt him upon the otl~ers, and 
:td+judped that the defendant retovcr the cost, of thr  issue. 

From the latter rolings the plaintiff appealc. 

SWTH, C1. J., after itating the a h \  e I t  does not appear that 
the purcha-er in his life-time dciiretl to repudiate and be relieved 
of hic contra&, upon the ground assigned ky the defendant, and 
a- the cons~deration of' the note5 enures alone to the I~enefit of 
h i l~~se l f  and hi< heir or heir-, and the def'endant is :L wre t j ,  
merely, with no other interest in the, lands except their being 
looked to a- a nlealls of' payment, his right to cet up a defencc 
open to the pnrcha-er i- not entirely free from tloulk 

But  waiving the point, 35 all the factz in reference to the antc- 
i tdent  conveyawes and the c~)ncequeiit infirmity of title non 
reiied on a i  a def'eoce nere ne l l  un(ler~tooi1, as the jury find, 
by both the principal and . u r e t ~  befire the land< were bid off hy 
the former, and the note5 for the sums bid, executed, and thus 



al l  t h e  irazards attending the  purcha-c as,un~ccl, can they IIOW a& 
t o  be relieved from the  contract? T h e  solution of this inqniry 
disposes of the appeal. 

r 7 1 l ~ e  :~drninistrator in s~lcl l  a proceedillg represents primarily 
thc  creditor it~terest,, a11d can only obtain license to  sell 18eal rstate 
whcn i t  becomes nrcesswy to pay the  intestate's debts. H e  
I,ecomes thus  clothed with a power of couverting the land to the 
required extent into assets wit11 which to cliwharge the  liabilities 
of  his intestate, :rnd the  sale in its relations and effects 
differs but little from a sale under  exrctttion, made u.hile the 
tlebtor is living, except that  in the onc2 c a w  the money goes to 
the execntion creditor, and in the  other  to a trustee representing 
t l ~ e l u  all to he distributed under t h e  1:iw. 

Ti le  purclraser in either case rrmy pursue and  recover tire 

property of the  debtor, as could the  creditor hil~rself, and in res- 
pect to l a r d  way defet~t  the claim of' a i ' rwud~~lent  alienee. So 
too, tile adri~inistrator tilay -ell a n  cncumbercd estate, o r  lalid 
t o  wliiclr there a re  contesting claims, leaving to the purchaser 
the  coritroversy that may s p r i ~ i g  fi-om the  a s e r t i o ~ ~  of his 
r ight  thereto. T h e  statute a l lons  him to sell "ul l  rights of 
entry und  ?sights of action, mid (dl otlier riykts cind irtterests," which 
t h e  intestate trlay have possessed, or his creditors could h a v r  
enfi)rc,ed against hi111. Bat.  Rev.,  clr. 45, 71. 

T h e  petition itself' states that the teal estate proposeti to be 
sold is " emb~meci in tc deed o j  co~ceyunce s@cd (execoted, we 
suppose to have heen intended) by A?idreu  Hunt, which, as yozcr 
petitioner is advised, is void a i d  inccrlid"; the matter was f'ully 
rtl~derstood, and the purclrase~. a d  his surety k ~ r e w  that  o t ~ l y  
such title and interest as the intestate may have possessed, and  
none other, ivoulcl be acquired; the purchaser h i s  died without 
askiug to be relieved; the  laud brings in consequence a f r a c t i o ~ ~ x l  
par t  of its value. U n d e r  these circur~>stances has the defendant 
any  equity o r  right to  be relieved of his obligation ? 

If it had tilrned out, ill this purchase a t  Ilazartl, tha t  a good 
title had been obtained, the speculation would have bee11 largely 
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profitable ; i f '  a Ixd one, ought  hc not eqnally to abitlc I)y his ac t?  
There  is no pretellct: or suggestion of fraud,  iml)osition or 

mistake in the entire tral~saction, and if ally adventurous pur- 
chaser cau, with his eyes open, take advantage of his contract 
when rcnluner;ihle, and i)e exo~iersted fro111 it when it  results 
otherwise, it  woulcl defeat sales of doubtful rights,  and eucour- 
age speculation i l l  bidders a t  them, who may malie b u t  camlot 
lose by the  operation. 

Iu Shields v. Allen, 77 N. C., 375, it is tlec.laret1 that when 3 

c o m n ~ i s s i o ~ ~ e r  acting ulltler a judicial order sells the  l a~rd  a n d  the 
purchaser acqr~irei  110 title, he may have the  contract r r~ci l r t l td ,  
and  any money Ire may have p i d  rebtored, because of his c o ~ ~ f i -  
dence ill the  result, of a suypoied judicial inquiry and deteruri- 
uatiou ; but that  it is otherwize when tlre 5ale ib of the estate o f  

the  persons ~lamctl,  and then the  purchaser taltes at  his own risli. 
A s s u m i l ~ g  the  propriety of this nice distinctiou hetmeen a sale 

of land and a n  estute i l l  the land in their legal conseqrlellc8rb, 
quest,io~lal)ie a t  least, the  rul ing in the ca5e has reference to all 
innocent purchaser who bids for and  buys the  l:i~rd under the 
imlirrssio~i that  he therehy \ d l  acquire the  title, a mistake into 
which he is led without the means of prompt correc.tion. But 
it  cannot be applicable to  a cai.e where the  purchaser is in pos- 
session of full information of the facts, autl is iu express terms 
told that  he will get only tlre interest of the  intestate, and none, 
if '  t he  intestate has no11e ill the laud, and voluntarily, with this 
knowledge, bids, enters into the contract, and cxecutea his sev- 
eral notes for  the different s u m  of purchase money 

" I n  al l  sales made ulrder supervision and coutrol uf the courts 
o n  decrees in eq~l i ty ,  o r  on decrees ~n:tcle in  the excrcise of cquity 
povvers," is the  conc l~~s ion  reacl~ed by a recent writer, " t h e w  is 
I I ~  w a r r a ~ ~ t y ;  the  purclraser taltes what he gets." Rorer  on 
,Jud. Sales, Q 458. 

A n d  again he sa::s: " I n  tire absence of misconception and of 



hailtl, t l ~ e  buyer must look out for Iiilnself'. H e  buys at  his o\vlr 

risk both us to titk arid us  to yudi ty .  I h id ,  162 ; The Alleyre, 

9 Wheat.,  616. 
'Yhe rule  is more s t r i r ~ ~ c ~ ~ t l y  laid down i)y ULAKD, C h a ~ ~ c e l -  

lor, in L '~o iun  v .  IVallacr, 1 Gill alld John .  (XId.), 479, in theb+(: 
words: " T h e  court in  no case untlertalies to sell anything ruc.)re 
thau the titlc of the  parties to the suit, and c o n s e q u e ~ ~ t l p  it d l u \ v s  
of n o  inquiry into tlle title, at  the iustance of the purchaser o r  
any one else." T h e  rule, however, is diflkrellt in E ~ ~ g l a n t l ,  allti 
when l a ~ l d s  a re  there decreed to be sold, the court,  in  c no st case,., 
undertakes to sell u good title, u11tl i t  is collitnur~, therefore, to 
~ n s l t e  u refereuce to the  master t o  ascertain whether a good title 
c8all he n ~ a d e ,  ant1 if not, the purcl~aser  will rlot be compelled to 
comply wit11 his bid. 

B u t  \ye can see 110 rnle in  fiwcc anywhere which permits par-  
ties, in the positiou of the deceased purclra-er : ~ d  t h e  clefcutlunt, 
so to be relieved of' the  contract euteretl into under the cIrcu111- 
stances of' the  present case. 

T h e  def'entlaut furtlier objrcts to the  jurisdiction of the  pro- 
bate court of Davidson, a d  insists t11:it as the intestate resided 
in Davie c o u n t j  a11d adnlilri.?tratiot~ was granted ill that  corlnt?;, 
the  whole p~~ocecding  is c o m w  non jutlice, :mti voicl. T h i s  \Taa 

the  f i ) rn~er  law (Rev.  Code, ch. 46, S 5), but it is cllarged by t l ~ e  
act of' Apr i l  6th,  1869 (Eat .  Rev.,  ch. 45, 4 G l j ,  which directs 
the ;~pplicatiou fhr license to sell a deceased debtor's la t~t l  to he 
made " in the superior court of the county wliere the 1a11d or  
sonle part thereof is situate." 

\Vhile it is t rue the  general provisions of the act are  madc 
applicable only to cases wherein original a d n ~ i n i s t r n t i o ~ ~  is g r a n t c ~ l  
after July l s t ,  1869,  yet  tile proviso to the section, limiting t h e  
operation of the law, declares that  the  limitation " s l ~ a l l  uot he 
construed to prevent  its application so fa r  as it  relates to t h e  
courts 11;iving jurisdiction of any  action or proceeding for  the  
settlement of' a n  adnlinistration, or to the practice and  procedure 
therein. Ibid, 5 58. 
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AS the  nerv cvurts are  substituted f i r  the i'ort~ler, tltc n~e thod  
of  procedure prescribetl niu,t s u p e r d e  t l ~ a t  of the other, aucl 
the c o ~ l r t  taking cognizance, r i ~ r ~ z t  be tlie sarne a- to  all adnlini-- 
trations before as after that date. Thib  objection mu5t bc over- 
ruled. 

As the  appeal is from a r u l i r ~ g  upoil a coliatesal matter,  tltL 
\\.ill be certified fhr flirther proceeding in tltc court below acmcord- 
ir~g to t h e  law declared in  this  opiiiio~t.  

Er ror .  K e v e r d .  

Ji~rigignzent-Stat~cte of Linzitatiorzs ---lIofioll i,r fhr~ Caw+-- ICrrit.s 
of error. abolished. 

1. h judgment rendered against a party aftel. his tlenth is irreg111:1r, where 
there was service of process and appenrance, bnt no suggestion of tlie 
dea th ;  and the same will be set aside, in n direct prc~ceetiing for that 
purpose, so that the representative may have an opportunity to resist ;L 
recovery. 

2. The statute of limitations in such case. begins to !run fro111 the date of the 
appointment of the adn~inis tratur ,  :und the 11iea of tht: ztatute must be set 
up in the answer. 

3. .A motion in the pending cause to vacate an r~ns:~tisfietl jut lgtne~~t ,  is the 
proper proceeding for the aggrieved part? 

4. \T'rits of error  :we aholi*hed, and section 296 of the Code. ill 1,eference to 
appeals, substituted. 

5. T h e  corlrt does not pais upon the h i m  ,fides of the deed nientioned i l l  the 
case. 

I Mr.  Justice RUFFIS diasentiogr. 

(Colson v. W a d e ,  1 Xur . ,  I 3  ; B w k e  v. Slokely, 6; S.  C., 369 ; Ayeock v. HUT- 
?ison, 7 1  N. C., 43%; Doyle v. Frown,  7 2  N. C., 393 ; Gorlley v. Tu?ylor, 3 Dev., 
178 ;  Kuhnzoeiler r. Anderson ,  78 S .  C., 133;  B a c o n  v. Berry ,  8.5 S. C., 124, 
and case cited ; L o n g  v. Cole, i d  S. C., 20 ; Asi'cezu v. Capehart, 79 N. C., l i  ; 
K e m p  v. X e m p ,  83 T. C., 491, and cases cited, approved). 



Pwrwos of defendant& to ~ a c ~ ~ t e  n, jrltlqment heard st . J r~~i t .  
Tertu,  1882 ,  of' V-AKE: Superior Court ,  befire /Z~~uieft, J. 

'4'11e pl:~intifG cwn~mrnccd their action hp w i n g  out process in 
the late w1)erior court of \Vake, returnable to spring term, 1868 ,  
against the defendant C n ~ ~ n a d y  L o n e ,  ag all~niniktrator of H u c h  
E. I ,~IIII,  priilcip:ll, and tJosi.~ih Scott and other?, suretieq, on thc. 
qn;lrcliau Imntl of' the inteitatp, to recover the i t t ~ ~ o i l ~ l t  of  t l ~ c  
tl-ust fund in llii Ilaudi. 

U p o n  the  return of the writ, the tlefenclants appeared by attor- 
I:PVJ, whose name, are c.ntercd in the  cause on the  docket. 

r 7 l h e  record show.; that  oprr  of the bond w e d  on was craved 
a1111 flail, but not that any 1)leaiIinp o r  n~cxmora~~dr~rn  of sr~clr, 
~ ~ n d e r  the  practice then p r e ~ a i l i u g ,  accq)teil as a n  equivalent,  was 
t h e r ~  or  at any subsequent term filed or  ~ n a r k e d .  

011 3I:ty 3~1, thereafter, and hcfnre the  next t w m ,  .Joseph Scott 
tiied intestate, of whiol~ event no notice n w  taken iii the f n r t h r r  
~ . x o s e c n t i o ~ ~  of  the carise, ar~cd 110 : ~ i l ~ ~ l i r ~ i ~ t r i t t i o ~ ~  was talien on 
his estate until the  is.sne of' letters on F e h r u : ~ ~ y  16 th)  1580, t o  

At spr ing  terln, 1869,  of' the present s t ~ c c w w r  saperior co~l r t ,  
a11 order of' rekrence was t r d e  to George M. Wlriting to  state 
ail accwu~rt of' the administration of  the trust (,state, atid George 
H. Snow afterwards, hy c o n s ~ n t ,  sul~st i ta ted i l l  his place, as refe- 
ree, returned his report to the following term. 

A t  a spcci:il term 11elil in Dwenlber ,  thereafter, a ,101. pros. 
wn- entered as to  tile defendant, Stephen Lc~\vr, the  report cou- 

firmed, ~ n d  a j u r y  verdict rendered assessing the clamage,s ant1 
d i s t r ib r~ t ing  the ainorlnt among the several l.e!ators, according to 
thi4r several shares, a t  t,llc sum of $5,997.22, and judgment  
accordingly e l~ te red  against the defendants, Cannadp Lowe and  
,To-epl~ Scott, ~ )e rso~la l lp ,  as surety obligors, :~ntl against the for- 
m e r  and others ill  their rcpresrniative c:~pacitirs, representing 
other deceased nl)ligors, and for the  costs of the  action. 

111 February ,  1879, the relators sned out a sumnlons against, 
the  widow and others, heirs-at-law of Joseph Scott, all of w h o ~ e  
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names were subi;cqucntly stricken Ollt exc7ept that  of his daughter ,  
Margaret ,  who is left sole dt~fendant  in the action, and  a t  spr ing 
term, 1879, filed their c:onlplai~it setting o u t  the  former j ~ d g -  
inent antl a series of partikt1 ~)ayrneu t  thereon, antl alleping that 
Joacph Scott in his life-time owned a tract of land therein de- 
scribed, a d  undertook to convey the sarne to the  caitl Margaret 
wit11 intent to defraud his cwditors, ancl did ex-et~ute a dcccl to 

her  therefor, h l se ly  reciting a valiiahle cousitler:ltion as  paid ; 
tha t  there are  no personal assets of' t11e intestate to be ntlrni~iis- 
teretl :tnd q u i r i n g  a t~crsonal rel)rcsentative; and  ticwai~tling 
that  t Ire said deed be aclj~idged fi.audultwt and void, t lie wsidue 
of said judgment  a lien thereon, a n d  that  the same he soit1 ant1 
thc  moneys a r i s i ~ ~ g  therefrom applied towards t h e  t l i s c h a ~ p .  

T h e  defendants, none of thcin, were aware of tlle recovery of 
the  j u d g n ~ e n t  against saitl Scott, nntil February  7th, 1879, when 
process in the  last action W:IS served 011 the  tlefcnilant, Margaret ,  
iind a few days later slio l ) ~ - o c ~ r e ( l  the1 issue of' letters of atlmin- 
istration to saitl Syme,  and he and the other petitioners on the 
samc day  comniencetl the presc!nt proceetli~~gs, to have the  judg- 
n1e11t vacated :~nd set asitlc, as to  the intestate. 

C p o n  the  hearing, the  notion of the ~)laintiffk to dismiss the 
petition for  alleged informalities was denied, and that  of the 
petitioners for n rrioilification of the judgment  refused, ant1 f'rorrr 
these rulings the  parties respectively, against whom they arc 
made, appeal to this court. 

,1fmsrs. Xnson dl: Dez'er.eu.r and Alyo dl: IV7lcler, for l)l:~intitfb. 
Jlessrs. Puce & Holding and Strong & Smedps, for defendants. 

SNITI-I, C. J . ,  after stating the facts. Paq5ing hy 11rany of the 

objections raised by the :~ppelleei,  plaintif-fb, to the  regularity antl 
legal sufficiency of the  inethotl of proceclurc adopted for thc re- 
formation of t h c  original j u d y ~ n e n t ,  antl the exoneration of' the 
inteatate therefrom, mostly of a technical character and belong- 
i r ~ g  to t h e  oltl system of legal practice, we proceed to coniider 
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thaw b a w l  ol)olr the  urerits of tlre case, a ~ r d  against the grant ing 
of  any  relief' i t 1  t hc  ~)renrises. 

I t  is insistf4 that the  j ~ ~ d g ~ n e u t  ought  not to be disturbed, 
:~f'ter the  I:IJ>YC of SO long :I lwrio(1 of' t ime since its rendition, and 
I)ecause i t  is lrot alleged or s l ~ o w n  that there is any ~neritoriorls 
tlefellce to the recovery, of the oppor tu~r i ty  of setting u p  which 
the  deceased dei)tor ha.: bee11 deprived. 

There  is a want  of' I~arnrony iu the adjudicated caws cited i l l  

Il'reeman O I I  .Juclbr~neilts in the  ~ ~ o t e s  to .sections 140 and 153, 
riimn the void or  voiilable char:icter of a judgment  rentlered 
11p011 an acquired juristlirtion over. the person of' the debtor, but 
:if'tt:r his clc:lth, wl~et l ier  ascer ta i~~cd  and declared i r ~  tile record or 
I I O ~ ,  ant1 whether it is an irregularity or error in I:iw. B u t  ill 
Cdson's &'rs, v. I l i d e ' s  EX'W, 1 Murph . ,  43, i r r  a short opin- 
ion, it is dr:talared that  the judgmeirt "is erroneous and  voitl in 
law," I ~ a v i u g  been rentleretl after the cle:itlr of t l ~ e  party. So the 
late Chief-Justice i ~ r  Burke v. h"tokeh~, 6 5  S. C., ,569, says: " I t  
was the 'urlsir~ess of the plaintiff' to nralir this suggestiou ( the 
t leat l~ of a dcfenciant), as it is errol- in f k t  to take judgnient 
against one a110 is dead." A d  later still, R o n ~ m ,  J., deliver- 
ing the opiniot] in dycocl. v.  I ~ ~ ~ ~ ~ ~ ~ i i ~ o n ,  71 S. C., 432, uses theiic 
\\.ords: " TThelr a party to ail action dies after judgment, thv 
a c t i o ~ ~  ahate*, just a5 it woul(1 by his death hcfore j u d g n ~ e n t ,  uu-  
less it be revived by or  against his p e ~ w n a l  representative, as  wai 
provided by Rev.  Code, ell. 1, 3 1." 

1 1 1  noyle v. B r o w i ~ ,  7 2  S. c., 393, READE, .J.: declares tha t  
when a persotr has never heen wrved with l)roces.;, nor appearetl 
ill ~ W S " O I I  or by attorney, a jadgnient  against Iriln is liot simply 
voidable, hut voitl; and it may be so treated whenever and 
\ r l ~ r r e v c r  offered, wi t l~out  any  direcat proceediirg to vacate it. 
T h e  reason is that  the want of process and the waut of appear-  
ance are  shown by the record itself' whenever it is offered. It 
wor~ld he otherwise i f '  the recortl showed service of process o r  
appearanc*e, when i l l  f i c t  there hat1 I~eerr none. I n  such case, the 

6 1 



.j udgmen t would be apparently regular, and \vorlltl he c.ont:lusi vc. 
uutil 1 ) ~  a direct proeertlirlg f'ur the purpose, it coultl be vacated." 

This would seem to 1)oirlt out the propriety of tlre coursr pur- 
sued i l l  tlre cxse t~efore us, since, irrespective of the character of' 
t l ~ e  judgrneut as i r ~ y p l a r  or erroueouj and voidable olily wheu 
so ascertained and declared, ~ ~ p o u  its face and i n  the tlisclosurcs 
oi' tht. recurd it is regular and v:~lid, aud can ouly Ire assailed 
a i ~ d  corrected I)y a direct p r o ~ e e t l i n ~ .  ,Is life is presumcd to 
coutinue in the abseuce of any snggestior, to  the c.olrLr:iry in the 
record, the tlefenclant, it ~ t ~ u s t  t)e ai>urlied, was living at the time 
of its rendition, and n o  evidencte collaterally proclucetl will be 
allowed to either party to controvert its verity. It was ol~vi- 
oualy the plaintiff's' duty to prevent a n  nbatenieut of' tlleir actiou 
to bring the fact of the def'endarlt's deatll to tlie ~ioiice of the 
court, and nrake the other urcessary parties i t 1  cotlsrquetrce tliereof', 
ill  order tu proceed wit11 the c:lusc. I t  coultl not be the duty of 
any other, siuce the event that sealed the l i t ) , <  uf the deceased 
recalled the authority of his attorney longer to reprc)sent Iiim. 
'The results of' tlle failure to d o  this 111ust Fa11 upon l~ini  antl 
theul, who are i r r  tlefault, and he rantlot complain that Ile Io$cs 
tlle supposd fruits uf l ~ i h  recovery. 

But it is not required, in de te rn i in i r~~  the controvcrjj-, to ascer- 
t;iiu whet,her thc judgn~ent be void fronl the beginning, when the 
facts are adjudicated, or voidable only, and void from the time of 
such adjudication for future purposes, since, so f i r  as the case 
discloses, no intervening rights resting upon such judgment have 
accrued to third persons, antl to the present petitio~~ers the F ~ I I I ~  

c~~nsequences follow ill either caw. 
W e  put our decision npolr ground cunmon tu Goth. It is the 

(:leal. right of every persun to he heard before any action is 
iuvoked and had befire a judicial tribunal, aFecting his rights of 
11erw11 or property. If' no opportunity has been offirred, a d  
such prejtdioial act,iorl has been taken, as well when he was 1ievt.r 
made a party as v i h e ~ ~  by death he has ceafied to be, in either case, 
the severance being equally effectual and absolute, the court will, 



at  once, when jutlicially infornletl of the error, rorrect it, a ~ r d  
relieve him and his eitate from the \.i rong, not becau-e i~~ j r~s t i ce  
is done in the particular cabe, hut Lcranse it may h a w  been done, 
:md the inflexible n ~ a x i ~ n  tr ritli n l temm pa?.torz will be maintained. 
111 sue11 cahe the court doe, not invcstigatc the merits of the mat- 
ter in t l iyute,  hut Get, aside the judgment, and re-opew the 
othernice concluded matter, to afhrd the representative the oppor- 
trinity, not o p ~  to his intestate nlid vhieh the Iau accvrdq to all, 
ot' bein% h&irtl in oppo+tiou. 

Ha3 this right bccn lost by delay, or i i  the r e m e d ~  <ought 
barred by the, statute of limitatiom? 

The p1:rintifG insist that Imth oh~trnction- are fittal to the pro- 
ceeding, a d  we Jr ill  low examine thc force of thew o&vtior~b, 
:is pointed out and urged in argument. 

1, It i-. imiitcd that thi? beiilg errol* in f'act, or in the naturr 
of a writ of error enram ~cobia, the action hhonld h a w  been 
I)roug,rht withill f i ~  J ears after the m t r ~  of judgment, as dirrcted 
ill Rev. Code, ch. 4, 9 IS. But this bection is repealed k,r- C. C. 
P., 9 206, which abolisbe. nri t-  of' error, and .uhqtitute- a nev 
hy.;tenl of nppellate :rnd hnpervi.ory jurihdictiol~ for the correc- 
tiou of crrolr, ah does the statute p r e 4 1 1 i n g  l i ini tat ioi~~ in the 
C'ocle tli~1,lace tl1o.e c~u~ta ined in the Re~ iqed  Code. 

2. I f  the cn>e fBllz under kcrtiol~ 37 of the ('otle, which lwo- 
itlc- for aetioni for relief not yerifietl in tht. preceding limita- 

tiow, :lnd :~llon-5 ten J ears in n liicli to Iwing them, a period that 
1l:d juzt expiretl 11 hell the applic.,~tion \ \a> pre+ated, it is cnough 
to +ap that the stntntc ditl not bepill to run ui~ti l  there wac a per- 
.on in esse competent to begilt the wi t ,  that i-, ur~til the appoint- , 
Incut of an a(1minibtrator. Thir ic a. ncll  r e c o p i ~ e d  rulc. Jfw- 

rag v. The E. G. Po., 7 E n g  C'. I,. Rep., f i G ;  Godley 1 .  Rlyloi ,  
;3 Pev., 178. 

3. The defence c~ui  only be -ct up  iu :111 :itlcuer, :md here it i+ 
-imply o ~ ~ e  of the : l+yed reawn- fi)r the rr~otion to clisnlisc. C'. 
C". lP., 4 17.  Gwefc v. -IT. 0. R, R Po., 73 S. C'., 524; J l h n -  
~ w i / l e r  v. A~itlr rwn,  75 S. C'., 1 3 3  ; Ecrco?~ v. Rewy, 85 S. C'., I N .  



4. The proccccling is, I)? ~ n o t i o ~ ~ ,  ill :I pwding cause, dnce, 

until the judgment is satisfied, it i:: not c:oii,+itlered a5 at an cud. 
LOMJ v. Cole, 72 S. C', 20; Lord r. B e c d ,  i t )  S. C., 5; Askew 
v. Cuphart ,  79 5. C., 1 7  ; K m p  v. I<erz~p, 85 K. C., 491. 

5. The same answer may be m:de to tllc iaiputetl laches of' thr  
petitioners. Besides, it is found as n f x t  t h t  the cxiste~ice of' the 
judgment was unlinown to all of' them, until the sunmons in the 
last action wns served, and soon afkrw:irJs steps were take11 to 
correct the error in its rendition, i111d avert the collscquences o r  

its being allowed to remain. 
I t  is a g a i ~ ~  iusisted that tlie conveyance of' the land by the 

tieceased was f inudu le~~ t ,  ant1 the preserlt ~~lovement  is intentlet1 
to protect it frorn liability to the recovered debt, ant1 i i  11ot euri- 
tletl to favor. 

14'e do not enter iuto an inquiry as to the bo~la ,fitles of r l r t -  

;tssailetl deed, nor assrilne a:: a fict its f'rautlulent character. If' 
it be such, it may be subjected to the i~~te.;t:+tt.'s tlcbts ns c.ffwtt~-- 
ally ~ ~ p o n  :t jrltlglne~lt hereaf'tw recovered, sitlce the liability U I I O I ~  

the I ~ o ~ d  is unaffected by any limitation other than that ixising 
a  resumption of payment, a d  111:i.v be still :1ssertetl. But if i t  

were otherwise, that cannot debar the adminiit~.ator the right to 

~ o ~ l t e s t  the claim as to its vajitlity, as \re11 as  atltount; ~ l ~ i d  the 
result of' the proposed t~lodificatioi~ will only reorove the concl u- 
8ive1ress of' the adjudication, a,< a bar to the ntlmil~istrator, anti 
allow Irini to be heard, when it is again soright to  enf'orrc the 
liability upon the bond. 

T l ~ i s  p n e r a l  review will dislme of' other ol?jec,tio~~s urged 
against the petitio~~er's d e m a d  f ; ~  relief; which, with otlreis 
al)pearing i n  the statement of' the cAase, are, i l l  our opini~m, 
equally unterlahle. 

There is error iu the refrlral of the court to clisturi) tlw jutlg- 
n ~ e l ~ t ,  aud the appellants oil tlre fjcts arr entitled to have the 

,judgnleilt corrected. 
This will be certified to the court below for t'l~rther proceed- 



KUE'FTX, J . ,  rlissenting. T l ~ e  action wa.5 imtitute(1, i l l i t1  t l ~ !  
p ro~~ss~-eegr~I : l r ly  served upon a1 1 the defcndante, iuc.1 riding t hc: 
illtestate, Scott, retnrnahle to spring term, 1868, of Wake  snpc- 
rior court. A t  the return term all appenrauw was entere(l 0: 

~ w o r t l  f;)r all the  defentlants, : ~ n d  eyer of the cause of a c t i o ~ ~  
craved a n d  Irad, h u t  no t1efenc:es of any sort r ~ l t e r t d  of recaortl 
for them. 

A t  spriug ter!u, 1Sli9, a reference was matle to ascertai~i thi ,  
iil~loullt cif the \ilai~~tiffk'  ~ l e ~ u a n t l ,  a i d  upon the cowing in of tli: 
reliort a t  the December ter111 of that  year, the same \\(ah (~)nfirm(t( l .  
a ~ t l  j utlgrl~en t ~ , e d e r c c l  against ali the defendants of record, tlit* 
illtestate, Scott, having, ho\vever, in the tne:~ntime (lied, hut  11,r 

suggest ion of hi,? death being enteretl of' iwwrtl. 
I n  1879, d ~ l t l r c w  Syme qr~alifirtl as ti1c1 atlwil~istrator of the: 

said Scott, a ~ t l  . W ~ I I  thrwai'ter c.oilimenc:erl liroceetli~igs to Iiavt: 
the , j r ~ ( l ~ t u e ~ ~ t  set n i t l c  as to l~is  intestate, purely I I ~ O I I  t he  ground 
t11:tt it \ra, taliell ;sfler his tlrath, a11c1 I )e t i ) r~  the n p l i o i n t m e ~ ~ t  11:' 

a11 aclministr:~tor, b u t  w i t h o l ~ t  ~.cntr l r ing to i l e~ ly  the val i t l i t ,~  o r  

the claim for wliicl~ the j r ~ d g m e n t  was renilrrctl, or setting I I I .  

any tlefencr thereto. 
TJnder thew circanis ta~~ces,  the judge helow (lid 11ot deem i t  

just  to set asi(le the  jr~ilgri~cmt, a d  therefbre ovel,r~lletl themotion 
looking to that cud ,  anci in so doing 1 cannot C O I I C I I ~  wit11 thcb 
m:ijority of' this court i n  t l~inl<ing that he committed iin error. 

111 reachiilg a c o n c l ~ ~ s i o ~ l  upon the suhject, I h a w  felt coil- 
trolled by n-hat 1 c:oticeive to be two import:rnt princ~iples, I)u: 
which n l ~  I)reihre~l seem to th ink  not entitled to so I N I I ~ ~ I  \wight .  
7 7 1 Ile fact is, that  a judgment  taken a g a i ~ ~ s t  a tl~ceased p:irty rlporl 
whom therr had I ~ I I  person:il service of process antl an rtppe:sr- 
ance entered of record i n  his:life-time, is not void, but simply 
erroneons, antl to he corrected only upon a writ of error cornm 
nobis; antl the other is, that  such a wri t  is never a matter oi' 
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right,  hut is granted or not at thct soun(1 discreti011 of the  court, 
3 r d  never, unlrss the  party make a slrow of n i ~ > r i t  in his appli- 
(sation for  it .  

1. It, F r e e o ~ a u  on Judgments ,  9 140, it is expressly ,<air1 tlritt i f '  
jurisdiction be once obtai11et1 ovcr the  def'eildmt i l l  his life-time, 
ti jutlgtuent reudr.red against him subsequently to Iris death is 

11ot void, but erroneous, ant1 in section 1 6 3  the reasoll give11 for 
it  is, that  the court, having acquired j u r i d i c t i o ~ l  over the party 
in his life-tiwe, is thereby empo\vered to proceed with the  actiou 
to final jndgnient, and \rliile it ought  to cease the  exercise? of it* 
jurisdiction after the party dies, still its f'ailure to d o  au a~ t iounts  
tinly to an error, to be corrected upon all appeal,  irr case the  fhct 
of' the death appear of record, or by a writ of error cor3unl nohis, 
if i t  have to be shown aliunde. 

I n  Warder v. Taintera, 4 IYatts, 270, thtt court say, that  the 
za t l~or i l i es  are  al)urrtlarrt to slrow, tha t  i l l  110 cnw is a jutlgrrieut 
rentlered by a cwurt of cuwpeter~t  j~~ris t l ic t iol i  cousitlered vcjid 
oil acco~tnt  of' the  death of' the  tlefendaut having occurretl before 
its renditiou, but after the service of process upon lrirn; a d  that 
a t  niost it is only avoida1)le m t l  subject to  be reversed 1lpo11 a 
wri t  of error, but in  110 other way. B u d  again, the same court 
ray, in Yuple v. Titus,  41 Petlii. S t .  Rep.,  195, that  the  law is 

\veil settled tlrat the deatli of 'a  d t ~ f e ~ r d a ~ r t  doe.3 uot take away tlre 
jrtrisdictiol~ of the  court after it has  w c e  attactred, zo as to  rclrder 
void a j u d g m w t  subsequently given against I ~ i u i ;  that  ~ L I C ~ I  a 
jutigtilent is reversible only upor1 :ID appeal,  o r  by a writ of 
crror  cciranz nobis. 

I n  Collirrs v.  ,Witchel[, 5 Florida,  364, and in Colemcir~ v. 
XcAnulty, 1 6  Mo., 173, exactly the  same doctrine is heltl, that  
a judgment  is uot void because of the death of the tlefet~cla:it 
pending the suit, autl before its rendition, but t h a t  it is errolreous, 
and can only be avoided in the irr:irtner that  otIrt~r,judgrnc~rts are 
qotten rid of that  a re  erro1ieuu.s in  matter of law or  b c t .  

These a ~ t h o r i t ~ i e s  I have referred to, not for the purpose of' 

showing the origin of' the principle up011 which 1 rely, hu t  to 



show how generally it has been accepted by the courts, even in 
modern times. But  the trutth i s , : t l~a t  the doctrine is a very old 
one, heing clearly laid down in 'LJdtl'h Practice, 1136 ; Corny 11's 
Digest, Tifle Pleader  ( 3  B., 1 ) ;  2 Iltl. Raymond,  1414 ; 2 Saun- 
tlers' Rep . ,  101, and  recognized in 3 Bacon Ahridg., 294. 

I n  Sarinders, it is said that  an assignment of errors is in the 
naturp of a declaration, and is either of error  in fact, o r  error 
in law.  T h e  foririer consists of matters of f a d  not appearing 
on the face of the record, which, i f '  true, p r o w  the judgment  to 
h a w  been erroneorls; a'?, that  the  defendant died before verdict 
o r  judgment ,  <'kc., in which case t l ~ c  remedy is by writ of error 
cornm nohis. 

111 Arrowood v. Greewwoor?, 5 Jones, 414, the  late Chief du,+ 
tice P ~ a n s o s  conci+ely and sharply drew the  distinction between 
S L I ( ~ ~  jutlgmcnts as are void, such as a re  irregular, and such as 
are  erroneous because of a fBct not preswted Oy the record, or 
of w11ic.h the  court had n o  I;nowledge, and he t1ec:lares that  the 
ouly m o d e  I)y which a judgment  of the last'sort car] be corrected 
is hy writ of error  for matter of fact. 

2 .  d writ of l l~sror  comm nobis is 110t a writ of  r ight .  1 1 1  

Tyler v .  Momis, 4 Dev. $ Bat., 487, a motion was rnade for such 
:I writ for error  in fact, in  that  the  plaintiff was dead at the time 
the judgment  was rendered, hut  as there was conflict in the testi- 
inony as  to his being dc'nd, the motion was denied and the  
defendant ap1)eaIed. I n  delivering the opinion of the  court and 
af ter  referring to the  English precedents, J r d g e  DAXIEL, with- 
o u t  any  apparent  reservation, declared that  a writ of error comrrz 
tzobis is not a wri t  of right, hut reits in the discretion of the 
court I~efol-e which the application i s  luntle, and tha t  before it  
could he allowed, there must be an affidavit of merits, setting 
forth some error  in fact, t)y which, in case the  fact assigned for 
error  be true, the  plaintiff's right of action wor~ld be destroyed. 

I n  8mith v. h7ingsley, 19 Wend., 620, the supreme court of 
Yea. Y o r k  say, that  a writ fhr a n  error in fact is not a writ of 
right,  and to w a r r a ~ ~ t  its a l lo~var~ce  there must be a n  affidavit of' 



-I,llle such error i l l  thct a s  \ ~ i l l  (leitroy the  plaintiff's rigitt to 
11:~ve j u d g ~ u e n t .  And  so it w a  laid down i,- DENISOS, .I., in 
TZibout r. l17hee2e~,~, Sayer's Re!)., 166. 

I n  I!&.slo~c. v. , l w / e i ~ , s o ~ ~ ~  3 D w .  R Bat., 9, 811 iil)l)lica- 
tic111 for a writ of this nature \ w s  ref~ised upon thegr0~11rtl  
tirat the judge \)elon,, as  Ire conceived, had n o  power to 
,cr;lnt it, and r l p u  :~ppca l  to this court his jutlgtnent w ~ s  for 
that  reason r e v ~ r s e t l ;  hut  the  court say, they wish it to he dis- 
l i~rct ly  understood that  if the o o ~ i r t  Itel(~\v hati ~.et'tiwd the writ 
iu the  exercise of its discretion, they would ~ l e i t h e r  have llatl 
the  inclinatior~ nor the autlrority to iute1fet.e with its a c t i o ~ ~  in 
the pren~ises. 

I t  is true, that i l l  s o n ~ e  of tlle casw there are  to  I)(: fi)antl 
i r ( ~ ( ~ n ~ i ~ n n l  expressior~s whic:l~ seeln to spc'ak of judgments  taken 
11nder the circ~rr~rstances that  tlris one x t s ,  as  heiug ai~soiutely 
void, and tlicre i.irtl a fe\v tleci4ons, though none: in t h i i  cc~rlrt, 
\rhiclr look in the  same tlirection. But tlir great weight of the 
~iuthoritics, wlrether wc consiclcr their number o r  the character 
of the courts fro111 \rhich they proceed, temls strongly the  other 
\ray, autl serves to c o n v i ~ ~ c e  my urind that the  view which H i s  
Honor  took of the rnatter \\.as t l ~ e  correct one-that is to say, 
tha t  the judglnelrt is 11ot void, aud that though erroneous, inas- 
~ r ~ u c h  as  i t  Ira., reaclererl after the  death of the  defe~itlant,  yet 
the court will not, for that reawl1 alone, wcsntp it, r~nless  it hc' 
shown, or a t  least :tlleged, t h t  it  does injustice t u  some one3. 
\.V11y set it aside, however rcntlered, if it be for :in honest deht, 
:!lid f'ur the t rue atuount :5 and if trot so, why ditln't the admiu- 
istrator, who alone is p resun~ed  to know, so tlcclare in his ul~pl i-  
~bat,ion ? 

I a m  far, however, from thinking that  t l ~ e  plaintiE3 shoulil be 
Iwrnjitted to e~:forcc~ the c:ollectior~ of their ,juclg~nent without 
w i r i ~ l g  tile administrator,  or the heir, an op1)ortuuit~y to show 
h 

c b a u s  against it. T o  tlris eutl, I think,  au issue in t h e  uatnre of 

,: sc i re  jliwius should be clirected to he tried as to the merits, if 
plea they have ;  I ~ n t  in the n ~ e a ~ ~ t i r i ~ e  that  the jutlgnient 
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~ l rou l t l  sta~icl, with its l i c w  uni~npaired,  as a security for such 
amount  as 1r:ight ul t in~ately be found to be due the plaintiKs. In 
this  w:iy i11d in tlris way aloue, as it seems to nie, car1 the ful l  right5 
of' ail the parties be protected, withorit the least risk of doing 
inj116tice to any. But to my mind, i t  is a hard measure to mete 
ou t  to the plaintif& to s t r ike their judgment  fiolil the  docket a s  
being void, after it has stood for  so many years, a d  t o  put them 
to prove their clainis anew, now that  their witnesses may be dead, 
or their proof5 lost. 

Upon  the  p i n t  as to the statute of li~rtitations, I fully concur 
i n  the views expressed by the Chief-Justice in his opinion, and  
also in  holdirrg that under o u r  present system a party may have 
t h e  h e f i t  of' a writ of error corcm nobis upon a motiou made 
in t l ~ e  cause, Nelsot~ v .  Brown, 2 No., 20. B u t  as  our  statute 
(Rev.  Code, ch. 4, 9 20) expressly provideh that  every person 
who may bring a writ of error  shall execute a bond with secu- 
rity to abide by and perfor111 the jutlglrrellt which may be finally 
giveu, I rannot uuderstantl holy the parties who rnake this appli- 
c~ation can be cxcusecl therefrom. 

PEN CURIAM. Reversed. 

F:. J .  LILLy and other5 8 .  H. R. T.AYLOX. and others 

Munic+ml Coiporation.s-R~penl qf Towu Charter, exect qf upon 
Creditors of the T m n .  

1, Municipal corporations are instrumentalities of the state for the admicis- 
tration of local government, and their powers may be enlarged, abridged, 
o ~ .  withdrawn at the pleasure of the legiilature, there being no contract 
or vested right involved. 

2. T h e  repeal of a town charter deprives its authoritif- of the power to levy 
taxes, or  to collect taxes already levied, and puts an end to process for the 
enforcement thereof; but money3 collected and in hand may be co~itrolled 
by the courth. 

8 2 



,?.I,*. Geo,yr X. ROSP, fbr plaintiffs. 
.lrl;a. 12. P R~cxtoil, f;)r tlefelldanti. 

t'roni the sr~pcl,ior court, a t  the  inst:lnce of crc(litow w h u  had 
recovercxl jutlgrnent on their several debts  against the Inayor :ml 
cvrumissioners of' the towu of Fayetteville,  w h o  are clefeuclants 

the 1oc*al expenses of the town g o v e r l ~ n l e n t , a ~ d  on September 29th, 
1881, tlelivwetl the tax-lists containing the said levies to the de- 
f'endant, Taj-lor, to\ru cmstable  and tax-collector, for  collection. 
H e  was proceeding to make the moneys d u e  thereunder until 
interrupted t ~ y  the restrailring order ol~tained 1)y the plaintiff;, 
who are rehident tax-payers in saitl town, charged as  snch in saitl 
liijt, and upoil which the property of some of' them has bee11 
seized by I 11; collector. T h e  mayor and ci)unn~issioners resigned 
their respective officps previous to  October 4th,  1881, to take 
efffct oli that  day. 

B y  an act passed at  t h e  session of the  general assernbly (Pri-  
vate Acts 1881, d l .  58), it is provided that  in case the n~unicipal  
ant l~ori t ies  are  unable to  erect  a compromise of the corporate 

indebtedness by reducing i t  one-half on or  before Septernher Ist,  
1881, a11 election should be held on the  first R/Ionday of the en- 
sning month to take the  sense of the  qualified electors in the  town 
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r1po11 tile question of a surrender of the charter, a d  if the 
response shorild be i l l  the affirn~ative, a section (uurnber 6), i n  
the act and in these words should take eEect: "All laws a d  parts 
of' laws incorporating the towt~ of Fayetteville and granting cor- 
porate powers to said town, are repe:iled." 

The  concluding clause in sectiou 1 declares that the "town 
authorities shall pay the floating debt of said town, i n  full, be- 
f'ore ttie provi.ioni of t!lis act allowing a u  abrogation of the 
charter shall be of fbrce." 

No  compromise or reduction of the public debt being made, a- 
a~~thor ized under the act, in coabequence of the refusal of the 
creditors to accept the proffered terms, an election was held and 
the popular mill ascertained to be in favor of the surrender of' 
the charter and the extinction of the town as a nlunicjpal corpo- 
ration, a i d  the result \Tab so declared and published I,y the sheriff 
of Cumberland, under whose direction the election was required 
to be held. 

Upon the presentatiou of these undisputed facti, and other< 
contained in the verified complamt of the plaintiffs, offered as an 
affidavit, H i s  Honor granted a rule upon the defendants to ,how 
cause a t  Wadesboro, on a d a j  fixed, why an injunction should 
not i sue ,  as aslied by the plaintiffs, against further proceeding, 
in eriforcelnent of the taxec levied, and in the meantime ordered 
the defendants to deqist from making sale or interfering with the 
property levied on. 

The clefenclauti filed their anbmers, betting out the wveral 
of muntlt~neus, in obedience to which the tax levie, and lists mere 
n~arle out, and to uleet also the necesdiei of' local municipal 
administration, explaining sonre and denying other alkgatious ill 
the complaint, and controverting the alleged effect of the repeal- 
ing vote because of the uon-payment of the fluating debt, hut not 
the facts which, in substance, we have extracted from the com- 
plaint. I t  is not deemed n e c e w q  to refer to the statements in 
the answers more in detail. 

Several other plaintiKq have beeu associated, on their applicw- 



tion, with tho.(, who c o n i ~ i ~ c ~ ~ c w l  thc ac.tio11 :111(1 E I : I \ C  .imi1,11 
intere-ti, :inti thrw of thwe ullo arc prowalrtilg the-c nrit. .,f' 
t t l r x n c i ~ r r n u \ .  11:rvc lwcn :~d!llittctl :I. c.o-tl(~fv~~tl:l~~t, 'ultl : ~ l o p t  th(8 
m i n e r  of' the clefetitl:wt, 'Tit\ lur. 

-\fier 3ever:il po-tpol~cwent- illid I I ~ ) O I I  thv 11~:1rin< of t l ~ (  
plaintif.' applicatioii ,wtl the :m-\acr to tlre rrllc at 11111 tcwl, 
1882, of C'nnibmli~ntl zupc5rior r o ~ ~ r t ,  tllcl 1 , 1 ~ ~ ~ i d i n g  juclg  (.OII- 
ti~iucd the r e h x i ~ ~ i l l g  order until tlirh fili:rl 11e:yillg of the ~ Y I I I - I ,  

i ~ ~ ~ ~ 3  fi'on~ thii  jrlclgmellt t l ~ c  defc11t1:rnt. appeal. 
011 the St11 day of' lI:rrc*l~, 1883, tlnriup the, \\.eel, a-igiictl f i~ r  

the hewing of : ~ p p c ~ l ,  f>om t l ~ c  fourth jutlivinl district, ant1 : ~ t i c v .  
the first call of thii tsan*c, an act \In- pa.,cd, slid n e l ~ t  into opcr- 
at im, c ~ ~ t i t l ~ d  (( ,111 act fi)r the rclicf' ui' t h c ~  former to\\ 11 of 
fa yet twill^, and for otlicr pn rpe . , "  thc~ pre:~n~Ole u h e r t d '  I -  

in t h e ~ e  words : 
" Whereah, by virtue of chaptcr tifiy-eight of the private la\\-. 

of' the general aise~nbly of Torth C':~rolin:l, at thc bc4on of 1881 , 
ratified March 12tl1, 1881, tho charter of the ton11 of Fayette- 
rille, ill C~unberland county, has heen ~ q ~ c a l c t l  : t d  nl~rog:rtetl, 
leaving thc creclitori of .aid town 11 ithutit the 111~:111. of t~ullecting 
; u ~ y  p u t  of' their debt\, and leaving the cwn~n~ini ty  n ithout thch 
necessary Incan- of local govcl uinel~t," &c. 

The  44th 3ection declare. in mow cxplicit trrli~b that :dl 1,rn- 
creating any other office< for the local povrrnmcmt of' said di~tric+ 
of' Fayetteville, and all lawi for the levying : i d  collec+ng ot' 

taxes for the st lppxt :d 1llai11ten:111ce of any local g o v c r j i ~ ~ ~ c ~ ~ t  
fhr said district, other th:til i- herein prc~cribed, and all la\\< pro- 
\-iding f i x  the levying and ~ ) l l ~ c ~ t i ~ ~ g  of taxes of' m y  iort ~ ~ J I I I  

the perww and property nithin .aid district, other than the ~t:rte 
and camty taxe., and the taxes by thii  act levied and dircctctl t o  
he cdlected, are hereby repealed a11d abrogated, and thc ofict s 

c~reated by said Iav s are hereby ahlished,  :tnd it ,<hall be nnlav fill 
for any person to exercie or at ten~pt to e x e r c k ,  the dutie. of 
any office so abolished. 

The succeeclinp and last ection bnt oatL ellwtc, that per3oni 
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offending agaimit any of the proviqion* of thi* :LC~ ,  "shall hl 
guilty of a ~nisderueanor a d  iahject to punishment by a fine " no: 

to exceed" the sum of 860, 01- "by impisonnlent for 80 day?." 
Whatever doubt may ha re  existed a< to the coniequence* o r  

the popular rote, in the absence of direct evidence of the fiill 
tliicharge of wh:lt is called the 'Lfloatinq debt," upon the con- 
tinued exiqtence of the tow11 a+ a corporate body anrl the tenilrl 
of the office created under it+ organic law, it is removed by thc 
preamble and sections of the last act from which we have quoted, 
which act, emanating from the creative power, is equally efficaciou. 
as a repeal ; and there is, therefore, no such town and no office to 
be cxerc+wl u i~der  the annulled c,harter. The legi+lature ha. 
formed, i n  it& place, a new government denomiliatecl a tax-district, 
with full and ~ninute  directions for it5 management under perm]. 
-pecifically named and deuolninated "a  board of comniissioners." 

The only quwtion left open and which can lion arise upon thl 
appeal, relates to the validity of the legislation, nhich thus take- 
from the creclitor :dl rcmedy for coercing the payment of his debt, 
nuder that provision of the federal co~lstitution which prohihit. 
:I state from p i s i n g  a "law impairing the obligation of  contract^," 
Ar t .  I, 5 10, par. 1, and this inqniry i~ definitely met ant1 
answered by the supreme court of the TTilited State, in the deck- 
ion of the controvery growing out of the repeal of the charter 
of the city of Memphis, and the effect upon creditors, in f i h ' i -  
wether v. Gurl-etf, 102 IT. S. Rep., 172. 

r 7 1 he conc~lusion~ reached and announced after a careful and 
fill1 examination by a r1nanin1ons court are : 

1. Property held for public uses, sucll as public building,  
streets, ~quares,  parks, promeuadeq, wharves, landing places, fir*. 
cwgines, hose and hose-carriage\, engine-housei, engineerin? 
in,trr1nitrlt5, and gener:illy everything held for governmental 
purpmeq, cannot be snhjected to the payment of the dehts of 
the city. I t s  prlblic character forlids such an appropriation. 
Upon the repeal of the charter of the city such property passed 



u~r t le r  the i n ~ n ~ c d i a t e  control of' the state, the power, once tlele- 
gxted to  the  citj- i ~ :  that  k~ellalf, having Iwen witltdrawn. 

2. T h e  private 1)roperty of i ~ ~ d i \ , i d u a l r ,  withi11 the limits of' 

t h e  territory of the city, can~lo t  be snljeotetl to t h e  payment of 
t l ~ e  debts of' the city except through taxation. T h e  tloctrine of' 
s w l e  of' tile statrs that such property call he reacllcd directly 
O I I  execution against the rnrrnicipnlity, has nor heen gencrall,v 
:ic:cepted. 

3. T h e  power of taxatiou is legislative ant1 cannot he exercised 
othcrmise than u ~ ~ l e r  the authority of t h e  lcgin1atu1.c. 

I n  a concurring opinion of M r .  Just ice FIELD, to whic l~  
.I nstices ~\IILI,E:R and B ~ h ~ 1 . i . x  give their approvai,  in e s p h n a -  
tion of the grounds of the ruling, he 5ays : 

"Municipal  corporations are  mere i ~ ~ s t r u r l ~ e ~ ~ t a l i t i e , ?  of t h r  
d a t e  for the more coilvenierlt aclnlinistration of local goverll- 

i t  The i r  powers a re  such as thc legislature may co~l fe r ,  

xd these may be enlarged, nh14dged or entirely withdrawn at 
its pleasure. * * There  is no contract between the state ar~t l  
the public that  the  charter of' a city shall not a t  all times be 
subject to legislative control. All persol~s who t l ~ n l  with surh 

h l i e s  are conclusively presumed to act upoil k ~ ~ o w l e t l g e  of the 
power of the legislature. Tlierc? is n o  such t h i u g  a5 a ve3ted 
r ight  held by soy individual iu the grant  of l eg i4a t i re  power 
to them." 

H e  then proceeds to say, that while prll)lic: p~wperty s u ( h  as 

c.aurt-houses, hospitals, fire enginc,~,  hose, ant1 such articales as the 
o)rporatiou held for public use, caaunnt be reached ant1 applied 
by creditors to  their debts, nor ct1n taxes levied but not collcctctl 
:it the dissolutiol~ of the corporation, be pursucd and  approj)ritited, 
<:ven when levied under peremptory judicial orders; ant1 that a 

repeal of the  law put  an end to the  process fi)r its e n f i ) r c c ~ ~ ~ i . ~ : t  ; 

yet that  moneys collected autl in the  han th  of' thc  offic'er-; " may 
he controlled by the  process of ttie i:ourts, aud  applietl, by their 
flirection, to the uses fhr whicll they were levied, I)ut until the'tl 
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there is nothing in exiqtence but a law of the state imposing cer- 
tain charges upon person5 or property, which the legislature may 
change, postpone or release, at  any time hefore they are enforced." 

To  the tame effect i, our own ruling in Wallac~ v. Trustees, 
64 N. C., 161. 

I n  the disqenting opiniol~ of Mr. Justice STROSG, with w h o l ~  
agree Justices STVANE and HLRIAN npon some of the ruling.;, 
it i5 said of the circuit courts of the United States that ( (  they 
certainly have no power to compel the levy of a tax by a cor- 
poration that is wi~hout  officers and which has ceased to exist." 

It is uianifest, then, that the defendant, Taylor, has been strip- 
ped of his offi&l frinctions, as constable and tax-coIlector, by 
the extinction of the corl)oration and the withdrawal of the 
authority conferred by its charter, to l e ~ y  or to collect taxei 
already levied, upon an! of its officers or agents. 

The case would not now be one for' the exercise of the pre- 
ventive power of the court, as the remedy at law i> ample when 
sought in an actiou for tlainagez, but as the tax-collector wai 
acting under color of office, and where the efficacy of what had 
been done toizards the surrender of the charter wai w~nevchat 
nncertain, the restraining order was properly within the jurib- 
dictiou of the court in exerting its equitable powert. 

The muse is not hefore 11s for a final disposition upon it5 
merits, but only upon a n  interlocutory restraining order or injunc- 
tion, and in this we declare there is no error. This will h~ 
certified. 

No error. Affirmed 



iV1ienever the anthorities of a town s l ~ a l l  be colilrriandetl to levy :uid collect 
taxes to pay a jndgnient rendered against it, they may appoint a specixl 
tzx-collector to collect the same. .Ict 1876-'77, ch. 257. Brit this power to 
appoint sncli a collector is additional, and does not abridge their right to 

require the collection to he made by the regular officel. appointed for that 
~""'po". 

&\PPLIC'ATOK for mandamus heard at  Spr ing  Term. 1580, of 
( ' A  RTERET Superior C O I I  rt ,  hefore Avery, ,T. 

Defendant apl)ealed. 

SMITH, C. J. T h e  plaintiff recovered judgtllent a t  F e t ~ r u a r y  
ternl, 1561, of the  late county court of Carteret a p i n s t  the  com- 
tni,4ouers of the town of Beaufort, in the 5um of $333.90, with 
I t~tere-t on $300, p r i ~ ~ c i p a l  money thereof fruiii that  date, and for 
cvsts. On application of the p la in t ie  :I peremptory writ of' 
i,/nndnnncs iesucd on September l s t ,  1879,  commandi~ lg  the con!- 
~ i l i s~ ionerh  ( ( t o  levy taxes iufficient to  pay, and to pay to the 
l~lai~l t i fY or his attorney," the  ,urn still tlne on said judgment, 
\\ liereof a small iurn had been raised by ,ale u~l t ler  executiol~ of 
tile niarket-honie and t o o  lot i  of land in said town, an(] for  the 
( Oati incurred in the artion. 

T h e  charter of the  town, in f i m e  11 hen thc debt was con- 
trwtetl a d  judgnler~t  rel~dered,  wrl< repealed oil J l a rch  2d, 1875, 
i Private  Acts 1871-'75, ch. 33))  a t ~ d  again the town was re-in- 
, orpurated by the act of Jmuar !  13tt1, 1877  (Act  1876-'77, ch. 
13) ,  "sut).jec*t to all the p rov ls ion~  c'ontaiued in the oue ttotdred 
:111(1 eleventh chapter of Rattle', R e r i w ~ l  of t h e  l a w  of Xorth 
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( 'arolirla, aud Il~it iuco~~l;istent v i t h  the laws of' this state a d  the 
1IJ11ited Htntcs, cxcept so n ~ ~ i c h  of swtiol? sixteen as allows the 
x m ~ l i r i s s i o i s  of' snic! town to determine the a : m u n t  of' tlicir. 

of' tlre ril;lpor, and  ,so ni~rcll of section nitictern as allows the com- 
luis;ioners of ?aitl town to irn1)ose asse~sinent.; of labor 0 1 1  citi- 
zens of tht. town, and sections thirty-six :11l(1 t l ~ i r t ~ - s e v e l ~ . "  

T h e  operatiou of the act was saspenclecl on t h e  result of a 

popular vote, U ~ I I  its ~'atificatioo or  rejection, by the qr~alified 
electors, to nscwtaicl n-hich an election was directed to  he held, 

111 the  r e t w o  to the writ aud in t.xc>riyc f ix  lion-coriiplia~ce with 
i t s  di rcc~t ion~ ,  the  defendant, sily, that  in addition to the twenty- 
five cent, Ievicd upoli every one hnntlretl dollar5 in value of the 
m i l  alltl pe rmia l  eatate, to be used 0111y to defray the  necessary 
cxpenics of local nd~ni l~ iq t ra t io i~ ,  they have levied thirty cent5 ou 
the like valuatio~r of  real e-tdte situate within the  corporation, 
a- a u t i ~ o r . i ~ e d  in wction ~ i x t e e n  of chapter 1 I 1  of Battle's Revisal, 
and  ninety crnts  on the  t:ixahle poll, for the purpose of dii- 
charging the  j~idg,rlnents recovered by thc  p l a i n t i f  and hy other 
creditors, who have cao-rd himilar coercive IT rit5 to i s u e  against 
them, and thib a w 3 s m e n t  is, in their opinion, as  great as  can bi' 
collected out  of' the  people in a single year, withont great and 
r n i ~ o u b  wa-te and  sacrifice of property ; tha t  this special tax i b  

in  readineqs to be put in a list for collectio!~, and  to be delivered 
to any  o 6 c e r  authorized to erifi)rre payment, hu t  they have been 
unahie to  finrl a n y  one competent, and  who can give t h e  required 
bond, for them to appoint  to that office, afier diligent effort5 to 

d o  so. 
T h e  court deemed the facts stated in the  answer no sufficient 

defence for diiobeying the  requirements of the  mandate, and 
~irtiered a rule  to  be -ervecl 011 the i l ~ f e ~ ~ d i i ~ l t i ,  returnable to the 

6 3 



498 I5 THE SCPREME COURT. 

nest term, to sliow cause why an attachment should not issacs 
:tgainst then1 fiw their clisol~etlience, i'ronl which jutlg~nent thry 

appeal. 
We  d o  not propose to pass lip011 the atlrquacy of the tax laid 

to m e t  the creditors' aggregate der~l~nt ls ,  nor do we understand 
them to compli~in that it is inq~ifficie~~t, or, if iusufficient, that i t  

is not as great us can be practically enfirrced and its fruits made 
available out of the property snhject to taxation; h t  the dere- 
lictio~l in the duty imputed consists in the t i l u r e  to complete the 
tax lists, ctontaining the spcial  tax, and p1:tcing it i n  the hands  
of their collecting office;. 

The  chapter i n  Battle's Revisal entitled "Towns," whose pro- 
visions, with some exceptions, are embotlie~l in and con,stitute a 
portiot~ of the prcwr~t charter, confer;. authority upon the con]- 
1nissione1.s to appoint a town conitable ($ 16) and he possesses 
power "to collcct the taxes imposed by the con~nlissioners, 
sheriRs havc to collect the t:~ses im1)osed by the cou~ity comnlis- 

ioners"  ($  24). 
The defendants do uot state that thew is no town cou.;tahle to 

perfhrnl the service of the collection, to whoru tlre tax-lists could 
have been delivered, but seem to seek protection ~intler the act 
of' March 12th, 18' i7, which they interpret i n  the conferring of' 
p o w ~ r  upon a nlunicipal c'orpor:~tion, required by a jmlgn~ent of 
court to levy taxes for payment of debts, to appoint a special 
tax collector for that purpose, as exonerating all others, chargetl 
with collection of usual taxes, from this particular service. Act 
1876-'77, ch. 257. But this i s  a nlisconstruction of the act and 
of its obvious import. The bestowal of this ad(1itior:al authority 
upon ~nunicipal taxing corporations does not abridge that already 
~)ossessed by tllenl. It only affords increa,wl hcilities for f i ~ l f i l l i n ~  
the decretel orders of the ronrt, without overtaxing the capa- 
bility of existiug collecting officers. The exoneraticm fro111 such 

duties is confined to sherif& or other cdlectors "of state and gen- 
eral county taxes" in tlw counties, other than those excepted by 
name, and extends to no other collecting officers (5 3). 



Our decision is th:it the tax lists ahonid Irnvc ixtw ~)reparet l  
:~nd delivered to the  town constahlc, 01, sonw sufficient reason 
assiglled fi)r not so doing. T l ~ e r e  is no crror i l l  the  rul ing o ~ t  
tliis po i~ l t .  Tlet this he certified. 

So error. i l f t i ~ m e d .  

I .  The  suninlolls i n  :*I] action against a foreign corp)r:rtion may be served 
ei ther  upon :t local o r  generirl agent. Akct 1873, ell. l t i Y ,  :rnd Act 1877. 
ch. 137. c o n s t r ~ ~ e d .  

2 .  T h e  In\r doe5 not f i~vor  a re l~eal ,  hy implication, of a former act. Some 
notice of the  former act must he taken, indicating an intention to ~epe: i l  
i t ;  o r  there tr~llst be repugnance in  the  acts. 

CITII, ACTTOE tried at F:tll Term,  1852. of' ORAAGE Superior 
Court ,  before Slri$p, J; 

T h e  surnt-non~ was served o n  J a n ~ e ~  Southgate, an agent vf' the 
tlef'endaut con~pany .  T h e  action is to rec20ver the amount  of a 
fire insurance policy. 

r 7 1 he defeatlant company is a corporation du ly  organized under  
the law* of' the  state of  Coxlnecticut, and a t  the  time of issuing 
the policy was doing business in the town of Durham,  in  thic 
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state. J. R'. Atkinson, of the'city of Wilnlingtoo, was, and is 
t h e  %enera1 agent of the colilparl- for t h e  state, nppointecl under  
the  twovisions of the  act of 1876-'77, ch. 157, 3 2, and J a m e s  
Southgate  its local agent a t  D u r h a m ,  and the  1)erson throng11 
whose agency the policy i n  q~aestioll was obtaineif. 

T h e  defendant conte~!cls tha t  the summons should have been 
served upon Atkinson, tlie agent, a i d  not npon South- 
gate, the  local agc!!t, and on tha t  ground moves to dismiss the  
:~c t io~l .  T h t  motion m a  overruled and t h e  defendant appealed. 

ASHE, ,J. Pr ior  to  the  passage of t h e  act of  1877, ch. 157, 
the  service of' tlie wrnmons upon the local tigent of a foreign 
corporation was unquestionably good. 

T h e  act of 1876, ch. 168, amendatory of paragraph one, sec- 
ti"!, 82, ch:rptet. 17 of Battle's Revisal, provides, that  if a suit 
be agaiu.;t a corporatinu, tile surnnlo:ls may be served upon t h e  
l)resident, or other head of' the  corporation, secretary, treasurer, 
c::lsIiicr, director, o r  o r  local agent  thereof; provided, 
"th:it any  person receiving or collectillg nmney within this state 
fb r  or on behalf of' any corporation of this o r  any  other sta'te or 
government, s11a11 be deemed a local agent  for the 1)urpose of  
this section; b ~ i t  s11c11 service can he made  i n  respect t o  such for- 
cigu corporatioili only \vhen it has [woperty wit,hin this state, or 

the  cause of action arose therein, or when the  plaintiff resides in 
the state, or when such service cannot he nlatle within the state 
I'ersonally up011 the  president, treasurer or secretary thereof." 

I t  is t rue this net is entitled (':in act  amendatory of the law 
concerning suits against railway corporations.'' Bat the title of 
all act is no part  of the act, in a legal sense, and is never resorted 
to i n  the  construction of' statutes, except for the purpose of re- 



foreign corporation, when, as in this case, the cause of actioli 
arose in  this state, allless the  act of' 1 8 7 3  has !)eeli repealed. 1: 
is contenclcd that  it has I)cen repealed by tlic act of 1877, cll 
157, wI1ic11 provitles, in section 3, "t l~: \ t  no iilsurnnce company, 
associ:ttion or  prrtncrbhip, riot iucorporated \)y the  laws of tlli,s 
state, shall directly o r  itltlirectly issue polic'ies, take risks o2  

transact brlsiness in this state, nntil  it shal! have appointed all 
:igent resiclil~g ill this state, who sllall act in that  capacity, until 
a successor 1)e duly appointed, ast l  upon whonl any  civil proces. 
mny be se rved ,  :IIKI such service shall he binding aud  shall b(, 
personai service upon tlic cotnpany appoint ing him ; a certificate 
of such appuintment under tile seal of the company shall be 
filed with the  recrctnry of state, and copies ce13tified by him shall 
be sufficient evidellcr." There  is no r ~ p e a l i n g  clause in this act, 
and there is ~ i o t h i n g  ill its p r o v i s i o ~ ~ s  to repeal the act of 1875. 
by irnp1ic:rtion ; nor does the law favor a repeal by iupl icat ion.  
,1 1:ltter act is never constrned to repeal a prior act, uuless there 
be a contrariety or repugnance in thcm;  or, a t  least, some notice 
taken of' the  former act, so as  to indicate a n  intentiou in the law 
g iver  to repeat it. Potter 's Dn-arris, 156. There  is uo repug- 
nance ill these act5, a n d  there is nothing i n  t h e  act of 1877 
which indicates an intention on the part of the legislature to 
repeal the  act of 1875. T h e  two acts a re  in pa7.b mtteria ant1 
may well stand together, and must be construed together. 

T h e  conclusion is, that  iu actions against a foreign corpora- 
tion, the  summons  may be ,served either up011 a local o r  genera! 
agent.  

W e  cannot suppose it was the intelltion of t h e  legislature, in 
pausing the  act of 1877, to restrict a n y  advantages our  citizen5 
possessed against foreign corporations. W e  have no doubt  the  
provision of tha t  act in regard to  the  appointment of  a general 



agent, upon whom process might be served, n x s  adopted ill view 
of the fact tha t  foreign corporations s n n ~ e t i ~ n e s  did brisiness in 
this state, without a resident agent, wheu there wonld he no onc 
upon whorn process C O L ~ ~  be served ; and ill such case, our  citi- 
zens would he driven to a fLreign f i ~ r u m  fhr t h e  redress of their 
grievances; or, tha t  it  might often occaur, t!lat i t  would be tloabt- 
fill whether a person was the  agent, o r  whether his agency had 

not been revoked before the  commencement of the action. By 
the  act of  1877, a person is designated npoll whom process may 
he served with certainty, hu t  a policy-holder may still, if '  he 
shall choose to take the risk that  the  person npori w h o ~ n  his 
sumnlons is served is the local agent  of the  company, serve it 
upon him ; and i t  will be as good as  if served npon the  general 
agent. 

There  is no error. L e t  this be certified, &c. 
Xo error. Affirmed. 

A. .J. OWENS, Itlnl 'r.  v.  R ICI INOSD & DANVILLE R h I L R O i D  

COJIPARY. 

h'nii~oads--We,yli.yence, burden of prwf to shozc confributo~.,y, is 

not ~ L ~ O I I  the company. 

In an action bp nu engineer, in the service of :l railroad con~panl-, for dam- 
ages for i n j ~ ~ r i e s  sustained by reason of the con~panp's failure to keep its 
road-bed in  o rder ;  Held, to be error in the court to instrncc the jury that 
the burden of proof rested npon the defendant to show contributory negli- 
gence on the part of the plaintiff. The  conflicting decisions upon this sub- 
ject discnssed. 

(Mr.  Justice RUFFIS dis,entiugi. 
r .  



SVITH, C'. J .  The  ninter  of 1880-'81 wns unuanal ill i t -  
severity and chat~ge- of tetnperatare, 111 consequence of whkh,  
1 ) ~  mison of -r~cce+siw freezing5 and thawings, a large mass of' 

,tone and dit t ,  forming the upper portion of' :1 deep ' (cut" 
through \\ hich the ~ailroatl ran, hecorning loosened, on the night 
of January 7 ,  1881, was precipitated on the track. The  intey- 
tate of' plaintiff, an euginerr in the employment of' defendant 
conlparl), :tnd as such in charge of the fast mail tr'lin then 
moving rapidly southward from Thornasville, its last stoppiny 
place, a little after the hour of eleveu P. 11., brought the train 
in sudden and violent contact with the unohqervecl obitraction, 
frorn the shock of \vhiuh the intestate and the fireriian were both 
instantly killed. 

, > l h e  night was d a r k ;  snow lying on the ground to the depth 
of three or four  inches, hut not on the slopes of the "cut"; a n d  
another train had passed over the place of the disaster safely, about 
a half hour befbre. T h e  approacl~ to the "cut" frorn Leonard', 
bridge is on a grade of fifty-two feet to the mile, and an a s e e d -  
ing  train can be brought to a stop in half the time required 
upon a level track. The  heqd-lights of the engine, aided by 
that reflected by the bides of the "cut," project the light some 
one hundred yards i n  advance, at which distance an object or 

four feet in diameter would be rendered visible to one on the 
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watch for an o b t l  uc~tio11, . i d ,  n ithin t h i h  c p a ~  and at t l i i i  grade, 
t train of three car. moving at a ~ p c ~ l  of thirty ~ i i i l ~ j  a11 hour, 
I) j  means u f  the stir-bralie,- alltl r e ~ e ~ i i ~ ~ g  lever, cwultl he arrcztetl 
i n  r unu i i~g  zeve~~ty-five ~al.tlh, OI., 11s other* -1iillcd ill noriiing 

c :~giuei  t l ~ o u ~ l i t ,  one liuutlrcd j a r d ~ .  
T l ~ c  train that met the disaster n a i  nearly an hour bchii~tl 

Sc~l~eclule time nlicn it lefi Grecn*boro, and the inteztate and t l ~ r  
onduetor nere both directed by the inapter of trains at that qta- 

lion not to make up  1o.t time, and the conductor rcmiacled thrl 
~ntehtate of thi. ortier n hile wood wai bring take11 in :it Thoma+- 
i i lk.  

Tlle rules of' tlie cornpan!- require :I reduction of >peed at 
l,eonard'. hridgr to a rate of fiftcen ndc .  :In liour. The  coli- 
iuctor aqsigned to the train did not ob-crrc that thc bralrt. ucrcL 
il~pliecl, or that there \\.a5 any ilackcning np of thc train at the 
t ridge. 

'L'hi~ i- ~uljitaiitiall? the te-tinlony of tlle nitmi-cs, nlo*tly tlie 
lnployees of the colilpnny, upon which re.ts the imputation of' 
ontrihutorp negligence on thc part of tlie intedate in bringing 

h o u t  the cat3btrophr. in nIlic~11 hc lo-t his ow11 life. There wa. 
nuch cvidence of tlic hugerou* :ippenraiicc of the o\-erhungiug 
~ ~ l i  and eartli fur ;L long time prc\-iou-, and of the failure o f t h e  
~vup11y to proride against the  peril of it. Falling, h t  ir i+ not 

~locc-wry to v t  it out ~ i t h  particularity, h c a c  it I ra-  -nfficient to 
~riablc the jnr\ to fintl the ihct of the detbndant'-. negligr~lce. 

\ITe yropo-"to col~iicler only oue of the nameroua esceptio~~. 
ppcaring up011 the rccoril, m i l  to n l~ich the brief -nmrnar\- of' 
he tect imoa~ , bearing npon tlw inte.tate'. conduct :1nd inanage- 

>,lcmt of t l ~ c  train a t  the time of' colli-ion, is pertinent. 
r l 1 he court, among (ither ii~itruc+ion-, charged the j u ~  y : " If' 

;he jury beliere that the tlefei~tlant \\a< gailty of ~legligence, tile11 
r t?crolve- up or^ the clef'cnclant to 4 q f y  the j u r ~  by a prepow 
lera~ice of eridcixe that the plaintiE1. iilte5tate n a y  killed In7 hi- 
\\ n i q l i p n c c ,  or that he contributecl to hi+ deatli." 

'l'he deciqitin- in tlie vonrti of' England :\ncl the difererent date- 
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are not in harmony upon the question, on which of the parties to 
an action for t l ~ e  recovery of damage*, resulting from the negli- 
gence of the defendant, rests the burden of showing the absence 
or prmence of negligence on the part of the plaintiff contributing 
thereto. " To make out a pr,'mcr facie case," remarks a recent 
author iu exarniuir~g the doctrine of cmtrihutory negligei~ce, 
"the plaintiff' must not only show negligence on the part of' the 
defendant, but he 111ust also show that he was in the exercise of' 
due care in respect to the occurrence from which the injury arour ; 
and this is held in Maine, Massachusetts, Iowa, Illinois, C'onnec- 
ticutt, Mis&ippi, Michigan and Indiana; while in Pennsylvania, 
Missouri, Wisconsin, Kentucliy, Maryland, Kansas, Alabama, 
Minnesota, Kew Jersey and California, it is held that the negli- 
gence of the plaintiff contributing to the injury complained of is 
a matter of defence, and that ordinarily the burden of proving it 
is on the defendant. I n  New Yorli and several other states the 
decisions are irreconcilable." 2 Thompson on Kegligence, 11 76. 

The class of cases which devolve this duty on the plaintiff 
assum% the cause of' action to consist in an act or omission, 
involving not only negligence in the defendant, but the exercise 
of proper care by the injured party, both of which must co-exist 
and co-operate as es~ential ingredients, to entitle the latter to com- 
pensatory damage+. The cause of action is complex, consisting in 
the union of both these constituer~t eleme~ts, contrihuting to the 
.ame injurious result. The principle is stated with force and clear- 
ness by Mr. Justice STRONG, of the court of appeals of S e w  York, 
in Buttold v. Hud. Riu. R. R Co., 18 S. Y. Rep., 248, at a term 
held in 1858. The intestate had been run over and killed by a 
11orqe-car of the defendant, moving along West street, in the city 
of S e w  Tork, at  the hour of eleven in the night. " I f  the intes- 
tate wa,s negligent, and his negligence concurred with that of the 
defendant," he observes, "the plaintiff had no cause of action. 
The reason why no right of action would exist is, that both the 
intestate and defendant's being guilty of negligence, they were 
the common authors of what inlmediately flowed from it, and it 

64 
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w-a< not a consequence of' the negligence of' either. The court 
(.annot accurately and nil1 not undertidie to iliicriminate between 
them, as to the extent of the negligence of each. Keither, therc- 
fore, could allege agairld the other any wrong, and without w 

wrong there can be no legal injury. 111 this view, the exerci*c, 
of due care by the intehtate was an elemelit of thc cause of action. 
Without proof of it, it would not appear that the negligence of' 
the defendant caused the ii!jury." 

There are n~aily case, nhere the doctrine is maintaiaed, that 
proof' by the plaintiff of his own ex&e of due care constitutes 
part of his case, and i11 its absence there can be no recovery. 
Thus, in Lnnr v. C~ombie, 12 Pick., 177, where the plaintiff was 
run over by a sleigh; in Byer v. Tallcott, 16  Ill., 300, where the 
injury was produced hy the plaintiff's runuing against a rope 
3tretched over and concealed in the waters of Chicago river by 
the defendant; and in Perkins v. R. R. Co., 29 Maine, 307; 
Walker v. Herron, 22 Texas, 55, and the large number of case< 
refcrred to in the notes to Wharton on Segligence, 5 427; Sher. 
& Redf. Keg., $ 43, note 2 ;  2 Thomp. Keg., 1085, 1176, 1177, 
r~otes 1-8. 

On the other hand, the contrary is distinctly declared and the 
true rule said to be, that contributory negligence is wholly a mat- 
ter of defence to be set up in the answer and proved on the trial. 
The cases of this import will be found in notes to the same works, 
Whar., $ 428 ; Sher. & Redf., 5 43, and authorities on either side 
collected in the addenda, pp. 12, 1 3  ; 2 Thon~p., 11 77. I t  is held 
in R. R. Co. v. Qkadmon, 15 Wall., 401, where a m a l l  child of' 
seven years was injured by a car; and in I?. R. Co. v. H o d ,  93 
U. S. Rep., 291, where the injury was sustained by the party 
while traveling on a cattle-train of the company, the supreme 
court of the United States say that the onus of showing the 
plaintiff in fault rests upon the defendant, and will not be avail- 
able as a defence unless established by a preponderance of the 
eridence. 

I n  Johnson v. R. R. Co., 6 Duer's Rep., 21, the plaintiff, in 
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itvoiding a danger apprehended 
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from another direction, can~e in 
contact with a passing car and wa. Itilled. The proof3 left the 
matter in doubt as to the plaintiff's exercising proper care, and 
the court ruled that the eviclcnce should have gone to the jnry. 
To  the same rfect are Thon~pson v. K. R. Co., 51 Mo., 190; IZ. 
R. Co. v. Rowun, 66 Penn. St. Rep., 393; Hoyt v. City of Hud- 
sorc, 41 Wis., 105. 

While we d o  not undertake to reconcile the divergent (leeis- 
ion5 in reference to thr burtlcn of proof; we think a clear dedac- 
tion from thern, and as well supported by sound reasoning, is, that 
if in d~sclosing the ficts which constitute the defendant's negli- 
gence, it does not appear whether the plalntiflf' extlibitecl the 
necessary watchfulness and care to avoid the comequent harm or 
il!jury, it will be assumed there was no such want of it ou his 
part; and if' the plaintiff in any legal sense were the cause or the 
concurring muse of his o w n  injury, the duty of' so showing in 
self-exculpation devolves npon the defendant. The inference of 
this co-operating agency may be drawn from the plaintiff's proof' 
of the defe~~dant's neglect or rr~iscondoct, ac 'ivcll as hy sul~stan- 
tive and independcut testtnlony produced by the defendant. " I t  

.ic true," remark3 Chief-Justice THOMPSON in R. R. Co. v. 
Romal~, supra, "if negligence appear by the 11laintiff"s own tes- 
timony, the defenda~~t  n~ight  rest up011 it as securely as if proved 
Ly himself. As the love of' life and the instincts of self-preser- 
vation are the highest motive for cwrr in any reasoning being, 
they will stand for proof until the contrary appearr." 

But whatever may be the difficulty felt in all attempted recou- 
ciliatiou of' the o1)inions entertained and expressed, or the laying 
down ally rule of universal application on the suhject, we think 
all the cases tend to the point, that wl~en all the testimony is 
hefore the jury to establish n negligence in the plaiotif concur- 
ring with that of the defendant, and both contributing to the 
act from which the in.jnry springs, it m~ist  be left to the jury to 
(letermine whether, upon the facts proved, the plaintiff has a 
legal cause of action against the def'endant. The rule of lia- 
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hillty has its nmlific,itiol~s even I\ hen there i i  i~lrltnal negligence ; 
for  i f  the  plaint~ff '  was ~regligent,  and the  defe~l( laut ,  h j  the  rlae 

of' ortlinary cale, coultl h a \ e  avoided doilrg thcl illjury, he  nll1, 
r~evertheles,, he subcjtct to the action; aurl so, i f  the clefentlar~t 
was negligent, and the  plaintiff; by t h e  use of ordinary cart., 
could have  esraped the  injury, the latter is not e u t ~ t l e d  to recover. 
L e a d i n g  cases, illrtstrative of' the  two lnttcr proposit~tpns, >ire 
Ualris v. i l l am,  10 A1. & JT., 515, where the  defendant, n l t h  
hi t  horses and wagon,ran violentlj  againi t  the  plaintiff's donkey, 
fettered and left by him negligently in  the  highway, when, by 
careful dr iving,  the injnry could have been a r e r t d ;  and Butter- 
$eld v. Fayester, 11 East. ,  60, where the plaintiff rode v i o l e ~ ~ t l y  
against a pole p u t  across the highway t ~ y  the  clefendant, a fie? 
pas5age be i r~g  left by another  street in the  same direction, a d  
LORD ELLESBOROUGII declared that  one party being in default 
will not dispel~se with another's ui ing ordinary care for hirnielf'; 
for, he remarks, " two things must concur to  snpport  this action, 
a n  obstruct~on in the r o d  by the faul t  of the c le fedant ,  and 110 

want of ordlnarp care to avoid it  on the  part of the  plaintiff." 
I n  the case before us, the  b l a n ~ e  a w i b e t l  to  the  con1pany i i  

not in the  failure to  remove the  011stru~tion from the  track dur-  
i n g  the brief space between the  fall of' the  emcumhered mass of' 
ear th and  stone and  the  collision of the train with it, but 
more ren~ote ly  iu not exanlining the condition of' the  "cu t"  and 
r e n ~ o v i n g  the overl~anging,  mrnacing mass befi)re its precipita- 
tion, and thus  averting t h e  danger  and the  disaster. B L I ~  the 
direct a n d  immediate cause of the intc.state's death was h i s  o w n  
action in impelliug t h e  train npon t h e  obstruction, and his own 
exercise of vigilance, o r  want of proper care and  attention, 
under the  circumstances ant1 a t  such a time, were connected with 
and  were essential qaalifications of that  action, upon which the 
r ight  t o  recover depended. T h e  presence of one or  the other 
gives character to the act, and, indeed, constitutes a material part 
of' it. T o  the  solntion of this  inquiry, the  attention of the  jury 
must be directed. And the distinction s e e m  to be marked 
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between those cases where the defendant's negligence is the re- 
mote, though it he an efficient, cause of the injury sustained by 
the plaintiff; and those in which the plaintiff's carelessness pre- 
cedes, and that of the defendant is the direct, immediate and 
active cause producing the injury. In the former, the defeu- 
daub's ~nisconduct may be the primary, but that of the plaintiff; 
the direct cause, and it is difficult to see how, in examining into 
the plaintiff's agency, you can separate the character of the act, 
as iuvolving care or blame, from the act itself, as a matter for 
the jury to consider aud pass upon. 

I n  Old$eld r. R. R. Co., 1 4  ru'. Y ., 310, WRIGHT, J., says : 
'' The circurnstances under which the death occurred, as detailed 
by the witnesses, were not conclnsive in law tllat the injury was 
occasioned by the fault of the child, or that such fault contrib- 
uted to procluce it. The question of the negligence qf the par- 
ties was one, under the proofs when the plaintiff rested, erni- 
,zentIy for the consicleration oj'the jury." 

I n  the case cited from 66 Penn. St. Rep., the Chief-Justice 
renlarkq, that "if  negligence appears by the plaintiff's ow11 tes- 
timony, the defendant might rest on it as securely as if proved 
\)y himelf:" 

So, in Hobeson v. Gary, 28 Ohio St. Rep., 241, DAY, J., 
spealring for the court, says; " I t  is only when the injury is 
shown by the plaintiff, and there is nothing that implies that his 
own negligence coutrihuted to it, that the burden of proving 
contributory negligence can properly be said to be cast on the 
defendant; for when the plaintiff's own case raises the suspicion 
that his own negligence contributed to the injury, the presumption 
of the care on his part is so far ren~oved that he cannot properly 
be wlieved from disproving his own contributory negligence by 
casting the bwden of proving it on the dejendant * * *. The 
question should be left upon the whole evidence to the determi- 
nation of the jury, with the instruction, that the plaintif curmot 
recover, &f his own negligence contributed to the injury." 
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On r:s> 2'. IZ. X. CU. 

Aga!n, iu 0%) ien v. McGlinchy, 68 Maine, 552, tlecided i l l  

1878, PETERS, J., after stating the  proposition that  if tile il!jured 
[)art> fail-, to  take proper precaution and care, thiy u ill not euon- 
crate the defendant from the d u t y  of u5i11g r e n w ~ a b l e  tliligcnce 
t o  prevent the injury, proceed.: " B u t  this principlr would not 
qovertl n h e n  both p a r t ~ e s  arc conten~;)olaneonslv and actively ill 
fault,  and by their mutual carelesness an iu*jurc ensue5 to one or 
I ~ t h  of ther~ i ;  nor n h e n  the negligent act of the clet'rnclant tokc, 
p lace j~s t ,  urd the ?~egli,qel~ce of thepplairtt~j' operates as nu inter- 
i ming cause betv eel1 it artd the injzwy.'' 

So in Hoyt v. Ihdson ,  supr8a, LYOX, J . ,  after p l x i n g  the  b u ~  - 

tlrll on the  defendant of proving fact5 which go  to defeat the 
, d o n  in caws generally, goes 011 to iay : T h e  1 ule here adopted 
cioei 11ot apply to a case in which the proofi on the part  of t h r  
plaint if h o u ,  o r  tend to sllow, contl iltutory negligence. If 
-uch negligence concln~ively appears. t h e  court mdl noutuit the 
pl:r~llt~ff) o r  direct the j11r.y to find for  the  defeud:rnt. I f  the 
( vidence only t e d s  to 41ow such contributory uegligence, the 
tiuestion must go  the  jury,  to be determined like ally other ques- 
tion of fact, upon :r preponderance of the evidence." 

I n  R. K. (lo. v. Gladmon, supra, after laying down t h e  rule. 
:y quoted, HUXT, J., ol)serves, " tha t  generallp, as here, the  proot 
which s h o w  the dri'endaut'i negligence shows also t h e  negli- 
gence or  the caution of the plaintiff. T h e  question of the 
hurden of  proof i5 therefore not usually presented with promi- 
~ ~ e n c e . "  
As t h e  deceased, upon the evidence, while in  charge of the  

traiu as  engineer, rau it  with great violence upon the  obdruc t ing  
fallen rubbish and lost his life by the  collisiou, the inquiry before 
t h e  jury was material iu w p p o r t i n g  the action, wllether he wa. 
then ill the exercise of that  care and  atterltion demanded by the 
circuo~stances for his own safety and that  of the train and  others 
upon it, and these would seem to he inseparable from his acts 
qince, i f  they were wanting, t h e  tlisnstrous result must be attrib- 
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uted, not to any  omitted duty ou the part of the company, but to 

his own neglect. This inquiry, we think, unaffected hy presump- 
tions that might be raised in the absence of evidence, ought to 
hare  been submitted to the jury and determined on the weight 
of the cvitlence, as proving or disproving the illtestate's own neg- 
ligence and want of care. 

The error com~nitted by H i s  Honor consists in separatiug a 
part of the facts entering into and constituting the transaction, 
and drawing an inference from them, as if they were the entire 
trarisnction (ailmisiihle upon the authorities if this were true), 
and requiring this inference to be overcome in weighiug thc 
other facts, instead of wbniitting the whole evidence with direc- 
tioni to the jury as to the law in the one or the other aspect oi  
their finding. We see no jnst g r o n ~ ~ d s  for dislocating so rnucl~ 
of the evidence as tends to charge the intestate with official and 
personal neglect from that proving neglect in the defenclaut, so 
that the f'orruer, fortified hy the attaching presumption, goes over 
to the jury and is made to possess a force denied to the latter in 
determining the general result. I n  law, it is just as necessary 
that the plaintiff be free from fault, without which the catastro- 
phe could not have taken place, as that the defendants's neglect 
of duty should have bee11 an efficient agency iu causing i t .  Both 
must co-exist as concurrent forces to exernpt from liability, and 
the exercise of due care or the waot of doe care, in either, must 
alike be found by the jury upon the proofs in the case. 

The  whole controversy turns upon the point, whether the 
intestate on the occasioll mas vigilaut and on the look-oot, as one 
i n  his position should be, for posible dangers, or was recklessly 
rushing on with his train, regardless of what might happen to 
i t ,  50 that he failed to observe the peril in time to resort to the 
n]eansof'arresti~~gitsprogressordiminishi~~gitsspeed. I f  he 
waq remiss and neglectful in thi3 regard, his death wa5 caused 
by his own act, and his adn~inistrator cannot recover. If; on 
the contrary, he was watchful and used due care, and the col- 
lision could not have been prevented by the use of such appli- 



auces as were at hi5 comn~anti, tl~erl the def'entlant'~ neglect fhuntl 
by the jury ~vould rc~nder it chargeable with the co~rseqnence- 
directly flowing from wch neglect. 

r l  1 he questiou MYI*  imply as to the character or quality of the 
intestate's own act, as determined by the attending circumstances; 
and a5 there is no presumption, when all the fact- are cliscltwcd, 
that proper care was used, i o  there is none that it way wanting; 
and the transaction should have bee11 committed to the jnry to 
find how the f'dct was. 

I t  was not proper to hurden the defence with the reruoval of 
the presumption thus raised for the plaiutiff; and put it in the 
scale with the evidence on one side of the proposition to out- 
weigh that atlducecl on the other. The inquiry shonld have heen 
free from that embarrassment, and s in~ply  left to the jury to 
solve upon the evidence heard. 

We reach this conclusion upon a survey of the whole subject, 
and in the light of judicial opinion, as a ju?t and fiir rule to I)e 
observed in such contentions, and we think th:it whenever the 
issue depends upon the character of' the plaintiff's own conduct, 
it being the immediate cause of the injury, and there i b  evidence 
to warrant the finding, the jury should he left free to determine 
the essential fact on which the defendant's liability depends. 
This was not clone in the present case, hut an illappropriate rule 
applied, to the predjudice of the defendant, which entitle, i t  to 
a trial before another jnry. 

W e  purposely refrain fiwrn expre~sing an opinion npou the 
other points, inasmuch as the error pointed ont is decisive of the 
appeal. 

The verdict must be set aside arltl a ue,tire tle noro awarded, 
and it is so ordered. Let this be certified. 

RTJFFIPU', J., dissenting. I am unable to concur in the view 
which a majority of the court take of this case, and especially 
in the reasoning upon which they rest their decision. Even if 
I understood the facts as they do, I do not think I could assent 
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to their concl~lsio~l;  but with an understanding of them so wholly 
a t  variance with theirs, it is irrlpossible that I could ever do so. 

I n  his cotnplaiht, the plaintiff alleges that his intestate, Mike 
O'Donnell, was in the ernployn~ent of the defendant, as an 
engineer, u7-ron one of its locvmotive engines run upon its rail- 
road; tha, it was the duty of' the defendant to provide a safe 
road-bed for its trains to pass over, but that instead of doing so, 

it so negligently maintained its road-bed, at  a certain place situate 
near Lexington in Davitlson county, known as the "Caldwell 
cnt," that on the night of the 7th of January, 1881, a large 
mass of rock and earth was permitted to fall from the sides of 
the ' ( c u ~ "  upon the track of defendant's road, whereby theengine 
driven by $aid intestate was thrown from the track, and by 
reason of the coacnssion so produced, he was thrown from his 
proper pocition upon the engine, and instantly killed. 

I n  support of these allegatioos, the plaintiff introduced a nurn- 
her of witnesses who testified as to the dangerous condition of - 

the "cut" in question, extel~ding through many years; t,hat it 
was from thirty to forty feet deep, and so constructed that large 
rocks were left projecting over the road-bed, so that it' they fell, 
they must needs fall upon the track, and were of such a size that  
they \vould extend across the entire track; that the rocks were 
filled with seams and powder cracks produced by blasting, 
through which the water percolated, and, by freezing, served to 
dislodge them from the sides of the '(cut," and to precipitate 
t h e ~ n  upon the track; that on several occasions, prior to the dis- 
aster resulting in intestate's death, large masses of rubbish, con- 
sisting of several tons of rock and earth and sufficient to produce 
fatal consequences, had fallen, from th6 effects of time and the 
weather, upon the  track a t  this point; that on the night in ques- 
tion a similar slide took place, whereby a complete obstruction 
was thrown upon the track, and amongst other things a large 
rock five feet in length and three feet in thickness, which lay 
directlv across the track and which chiefly caused the disaster; 
that the day :lfter the accident the defendant caused to be re- 

6 5 
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moved from the i ~ d e s  of the " cnt " five or six car-loads of loose 
stone and earth, which were iu a condition to he precipitated 
npon the road-bed; that the night was darlr, and it had been 
snowing, and there were some three or four inches of snow on 
the ground, though none on the sides of the ('cut." 

I t  was also in evidence that the wiuter of 1880-'81 was an 
extremely cold oue, and for three weeks prior to the 7th of' 
January, the cold aud freezing had heeo unusually intense. 

I have beeo thus particular in setting out the qnbstance of the 
plaintiff's testimony iu cbief, iu order that it may be qeen that it 
establishes a clear prinzcr facie case of gross negligence on the 
part of the defendant, and that there is nowhere to be seen in it 
even the fainteqt suggestion of any contributory negligence on 
the part of the inteitate. 

I n  its answer. the defeudant denies that either it or its agcuts 
or  employees had been guilty of m y  negligence or carelessness 
about the matters complained of, antl says that i t  is inf i~rn~ed antl 
believes that the plaintiff's intestate came to his death by reason 
of his own neglect and carelessness. 

I n  support of this latter branch of its defence, testimony was 
offered goiog to show that another train had safely pasied through 
the "Caldwell cut" about onp-half hour before the disaster befell 
the train upon which the intestate was; that the winter was one 
of extreme and unuwal severity, such as the clefenrlant had uo 
right to aat~cipate antl na5 not k~ouucl to provide against; that 
the approach from Leooard's bridge to the "cut" was at a grade 
of fifty-two feet to the mile, and an ascending train conld, with 
the aid of such appliances as were in use at the time, be stopped 
In half the time requisite upou a level; that the head-light, 
\vhich was in g o d  condition, threw the light ahead, so that an 
object four feet iu size could be seeu at the distance of one hue- 
dred and fifty or two hundred yards, by one properly watchful ; 
that the regular schedule time for the train, to which the acci- 
dent happened, was thirty miles an hour, and at that rate and 
up  such a grade the train might be brought to a stop within 



F E B R U A R Y  T E R M ,  1883. 515 

seventy-five or a hundred yards; the train that night was nearly 
an hour -behind time upon leaving Greensboro, where the con- 
ductor and t,he intestate, hoth, received instructions uot to under- 
take to make up any part of the lost time, hut to contine them- 
selves strictly to the schedule time; that instead of doing so, 
the intestate drove his engine at  the rate of fifty or sixty n~iles 
an' hour, and tllorigh he was required by the regulations of the  
defendant company to slacken his speed when crossiug the bridge 
at  Leonard's creek, Ile omitted to do so on this occasion. T o  
show the rate at  which the train had been driver] by the intes- 
tate, the defendant introduced its conductor (in charge of the 
wrecked train), who testified that when the train stopped at  
Thonmsville, which was the last stopping place before reaching 
the point of the disaster, he reminded the intestate of t,heir in- 
structions not to exceed the regular time; that the distance be- 
tween Thomasville and the " cut" is nine and a half miles, and 
they left tlle former place exactly a t  four minutes before eleven 
o'clock, and the disaster occurred exactly at eight minutes after 
tl~ilt hour, thus showing that the train had been driven at  the 
rate of some forty-five or fifty miles per hour. 

I n  order to rebut this show of negligence on the part of his 
intestate, the p l a i n t 3  offered testimony going to show that the 
train in question did not stop at  Thornasville at  all that night, 
but passed without stopping. H e  also offered testimony of a 
skilled eugineer to the effect that an object, even so large as a 
cow, could not be distinguished by the aid of the head-light at  a 
greater distance than fifty or sixty yards, and that going up such 
a grade as the one in question, owing to the necessity of keeping 
the firenlao's door open and the glare thereby produced, the en- 
gineer could not see ahead .at all. 

I n  this state of the proofs, the court, at  the request of the 
instructed the jury that if they believed that the defen- 

dant was guilty of negligence, then it devolved upon it to satisfy 
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them by a preponderance of e r i d e ~ m  that the  plaintiff"^ intes- 
tate was killed by his own negligence, or that he contributed to 

his death. 
Tlle jury were further instructed, that t l ~ e  tmrden of proving 

the defendant's negligence clevolvetl upon the plaintiif', and if 
the injury could have beeu avoided by the exercise of ordinary 
and reasonable care on the pwrt of the intestate and he f'ailrcl to 

use such care, it woi~ld make hini guilty of contributorj negli- 
gence, and the plaintiff could not recover; that it was for them 
to determiue upoll the evitlencf: what. his conduct waa: was he 
running his train, in violation of ordc~rs and the rulei of the 
company, at  an i n c r e u d  +perrl ? or could he have seen by his 
head-light the mass of rock and earth upon the track it1 time to 
stop the train P if he conld, it was his duty to do 6 0 ;  and if he 
neglected ally other duty, his failure would be contributory [leg- 
lige~ice in him; and if the evidence, by a prrpontferance, satti- 
fied them that  sucl~  was the caw, they sl~ould find :he issue> ~ I J  

favor of the defendant. 
Taking the charge as a whole, I see no error in it. Indeed, a+ 

it zeems to me, if H i s  Honor had had before him, and taken as 
his guide, the opinion of the Chief-Justice filed in thiz cause, he 
could not, more nearly than he did, have presented the course of 
instruction to the jury, which tnp brethren say he should h a w  
done. I n  effect, the jury were told to consider the whole evi- 
dence and say whether the intestate had, in any way, through his 
own negligence, contributed to his own illjury, but, that if in thc 
conflict of the testimony upon the point they were unable to say 
with certainty how that was, then, as it wai a matter of' defencr 
and the burden rested upon the defendant, they should find the 
issue for the plaintiff. 

That  there was a conflict in the eviclence bearing upon the 
point, calling for the exercise of a discretion on the part of the 
jury in passing upon the credibility of the witnesses and the 
probability of their statements, appears unn~istakable to my 
mind; and yet, if I unclerstand the opinion of the court cor- 
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Ow~zrs v. R. R. (20. 

rectly, it proceeds upon the ground that the facts of the case were. 
all certainly ascertained and unquestioned before the jury. 

I t  is strange it should be so, yet no question seems so n11xch 
involved in uncertainty, growing out of the conflicting decision3 
with regard to it, as that m-hich has reference to the burden of - 
proof in respect to the plaintiff's freedom from negligence, in a 

case such as this-some of the authorities holding that it devolves 
upon him to allege and a%rmatively establish that he was free 
from negligence contributing to his injury, while others hold that 
his negligence is a matter of defence, the burden of proving which 
re*ts upon the defendant. I n  this court, until now, it has been 
an open question; but to my mind it seemed so reasonable and 
logical that the onus p.obandi, in such a case, should rest upon 
the defendant, that I could but hope the court would, whenever 
the opportunity offered, adopt that view, and not leave it to bc 
any longer a disputed point with us. 

The opposite rule strikes me, not only as being illogical and 
contrary to the rules of good pleading, in that, it requires the 
plaintiff' to aver and prove negative matters, but as losing sight 
of that reasonable presumption, which the common law alwayd 
makes, that every person does his duty until the contrary is 
shown. I t  is, moreover, in opposition to the very law of onr 
nature, and makes no allowance for that instinct which prompt* 
men, when in hazardous situations, to use care in avoiding injury 
and preserving their lives. 

Two out of the three commentators referred to in the opinion 
of the Chief-Justice do not hesitate to declare their dissent to 
such a rule. I n  Wharton, 5 425, after referring to the question 
as being unsettled by reason of' the conflicting decisions upon it, 
the author remarks that it should be remembered, that as a per- 
son is presumed to be careful until the contrary appear, the 
plaintiff, after having shown the defendant's negligence, ought to 
be entitled to rest on this premmption. I n  Sher. & Redf., § 44, 
in discussing what should be the true rule in such cases, the 
authors say, their opinion agrees with that expressed by DUER, 
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.J., in Jackson v. H ~ d s o n  River, $c., 5 Duer, 21, vhere that able 
jurist held negligence on the part of the plaintiff to hc a mattela 
of defence, to be affirmatively proved by the defendant, though 
it might of courae be inferred from the c~ircunlstaiices proved by 
the plaintiff. 

When the plaintiff in this case closed his evidence, he had a 
perfect prirna facie case to go to the jury with. He had given 
evidence of the defendant's neglect, and no contributory negli- 
gence of the deceased appeared. The logical consequence of iuch 
a co~lditior~ of thiugs was, that the defendant as a n~rong-doer 
should be required to make compensation to the party injured, 
and if it sought to relieve itself of that obligation by the fact that 
the deceased had contributed to the injury, it wai inculnbent oil 
it, as it seems to me, upon every principle of right reasoning and 
good pleading, to establish that fact 1y at least a prepontleranct. 
of testimony; and when after this, the evidence upon the point 
became contradictory and conflicting, and was left to go to the jury 
in that condition, 1 can but think that His Honor did right in 
reminding the jury that the laboring oar was upon the defenclant, 
whose duty it was to make the matter plain. T o  do so, was to 
do nothing more than to tell them t l ~ a t  they might make usc 
of, as elements of evidence, that presumption of right conduct 
which the law always makes, and those instincts which prompt 
men in their sober senses to self-preservation ; and it imposed 
upon the defendant just that labor in establishing its defence 
that it did upon the plaintiff in proving the clefeadant's negli- 
gence in the first instance. 

PEE CURIAM. T7eniye de novo. 
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R. R. Co. v .  COYMISSIONERS. 

C:HERAW & SALISBURY RAILROAD COMPANY V. COMMIS- 
SIOKERS OF ANRON. 

Railroads- Corporations- Taxation. 

1. Variations in a route over which a railroad may run, do not affect the 
identity of a corporate body that builds it, where subsequent acts are 
amendatory of the original charter a d  give permission for a deflection 
from the line first projected ; and the right to exemption of property from 
tax granted in the original charter, is retained unimpaired. 

2. Where a new corporation is formed out of two existing corporations, these 
latter ceasing thereafter to exist, the law forming the new corporation 
governs and controls its corporate functions and rights. 

( R .  R. Co. v. Reid, 13 Wall., 264; R. R. Co. v. Com'rs, 87 N. C., 129, cited and 
approved). 

MOTION for injunction heard at Spring Term, 1882, of ANSON 
Superior Court, before Shipp, J. 

Motion refused and.plaintiff appealed. 

Mr. James A. Lockhart, for plaintiff. 
Messrs. Burwell & Wklker and Little & Parsons, for defendants. 

SMITH, C. J. On the 2d day of February, 1857, the general 
assembly passed an act incorporating a company by the name of 
"The Coal Fields and South Carolina Railroad Company," as 
designated in one section, and i6 another, "The Cheraw and Coal 
Fields Railroad," having for its object the construction of a line 
of railroad connecting with some one of those then built, or in 
course of building, in that state, and passing by Carthage, termi- 
nating a t  the coal fields, on Deep river, in Chatham county. Its 
capital stock was fixed at two million dollars, and the company, 
when formed and organized, was invested with all the powers 
necessary to the successful prosecution of the enterprise. 

Section 20 enacts "that the franchise hereby granted shall vest 



in, belong to, and be enjoyed by said company and their successors 
fbr the period of ninety-nine years, and the profits thereof shail 
he divided among the stockholders in proportion to the stock by 
then1 respectively held, during which time the itocli of said 
company and the real estate of' mid company, which may be pur- 
chased by them, and conuected with, and subservient to their 
works liereby authorized, shall be exempt from taxation; pro- 
vided that nothing herein contained shall be so conrtrued as to 
deprive the general assen~bly for this state of the right of ilnpos- 
ing taxes of' dividends and profits, according to the stock of said 
company, whenever, in their discretion, it niay I)e necessary or 
expedient; provided, further, that the tax which map be levied 
on the same shall not be greater than that levied on similar prop- 
:.sty of this state." 

Section 30 provides for the an~iual payment to the state trcas- 
urer, after the road shall be put in operation, of a bonus (as it is 
called) of twenty cents per ton for the freight transported, and 
the same sun1 for each pa.senger carried over the road, with a 
proviso '' that nothing herein contained shall be so construed as 
to prevent any future legislature from imposing an additional tax 
011 freight and passengers; provided, further, that no tax shall be 
imposed upon said railroad, other than that imposed by this char- 
ter, greater than that imposed upon the other railroads in North 
C'arolina, which shall reduce the net profits of said railroad below 
six per cent. per annuin." 

Concurring legislation was adopted i n  South Carolina, for the 
construction of so much of the proposed road as lay within the 
limits of that state, in December of the sanw year. 

On September 13th) 1861, was passed an act professing in itr 
title "to revive and continue in force an act entitled 'Au act to 
incorporate the Cheraw and Coal Fields Railroad Company,'" 
referring by description and date to the original charter, and 
making some n~odifications in its terms. These modifications are, 
in substance, a reduction of the capital stocli fro111 two millions 
to two hundred thousand dollars; a change in the route so far as 
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to require that it pass wthin tell mile$ of indead of by C'arthuge, 
an authority given the directors to call for installmenti of ten 
instead of one per centuni on the ~ubscriptioas; forbidding an j  
discrimination against the railroads of' thi. state on freigllt or 
passengers, and requiring charger for freight to be the same, 
agreeably to distances each way; fixing the gauge of the road at 
4 feet 8$ inchcs, so a? to correspond with the gauge of the Xorth 
('arolina railroad, compelling the road to cross the track of the 
Wilmington, Charlotte and Rutherford railroad at: a point not 
west of the town of Rocliingham; declaring its name to be thc 
C'heram and Coal Fields railroad company; and repeating sec- 
tions 28 and 30 of the act amended. 

On December 216t1 of the same year, was passed another 
amendatory act, with the declarecl purpose in its title to amend 
the act of incorporation, referring to it by name and date of rati- 
fication, the first section of nhich d s t i t u t e s  two other commis- 
sioners in place of two who are superseded, and the second pro- 
vides: That the coinpany chartered by said act, when organized, 
and the president and directow thereof shall, in addition to the 
powers, rights and privilege* granted by said act, have all the 
powers, rights and privileges, and be subject to the Fame liabili- 
ties, except as otherwise provided for, as are conferred and in~poqed 
by the a~nendments to the charter of the Cheram and Coal Fielclb 
railroad conlpauy by an act entitled, &c., referring to that which 
revives and continues in force the incorporating act. 

On May loth, 1862, an ordinance passed I)y the state couven- 
tion, then sitting, ~epeals the section of the charter 19) which 
confe~s the power anil directs the mode of proceedings to have 
condemned lands necessary for the use of' the road, when they 
tannot be purchased of the owner for want of agreement as to 
the price-add~ng a proviso, that the road may cros.; the Wil- 
mington, Ch:wlotte and Rutherford railroad within twelve 
miles nest of Rockingham; that as milch money may be spent 
and a? much work done ILI the building of the road north as 

6 6 
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south of that intersected track; and requiring the road to he 
completed to the Coal Fields within five years after the close of 
the pending civil war. 

On Febr~iary  lst, 1867, the company designated by its proper 
corporate name was authorized to receive, in payment of sub- 
scriptions to its stock, lands, bonds, stocks or other securities on 
terms and at  rates to be agreed on between the parties. 

At a later period in the same month, power was given by the 
general assen~bly to the counties along the proposed route of the 
road, or in its vicinity, to subicribe for shares of stock not exceed- 
ing two thousand shares to each, wlteu approvetl hy a popular 
vote, with provisions for holding an eIectiou for that purpose, 
and prescribing how the honds in payment of subscriptions shall 
be issued and secured by the levy of taxes, to meet the payment 
of' principal and interest. 

Again, on December IGth, 1868, was ratified " Au act to amend 
the charter of the Cheraw and Coal Field5 railroad company," 
repealing the proviso in the ordinance, and giving five more 
years to the company to finish the road to the crossing already 
referred to, and five more years to make the extension uhich it 
authorizes. 

This act authorizes, and atnends the charter of the company 
fbr that end, the continued constructiou of the road f'rool a point 
on the South Carolir~a line, to be selected by the company, "to 
4 point on the line of the Wilmiugton, Charlotte and Ruther- 
ford railroatl,at or near Wadesboro, with the privilege of extend- 
ing the same across the track of the said Wilmingtou, charlotte 
and Rutherford railroad to such point on the North Carolina 
railroad, at or n e b  Salishury, as may be selected ty the said 
corltpany;" changes the name of' the company to that of the 
<'Cheraw and Salisbury railroad company, aud forbids a tlii- 
carin~ination i n  tarif& in favor of either Xorth or South ('arolinot 
railroads crossing or connecting with this road. 

Under such friendly and fostering legislation, means have 
beet] contributed and expended in the building of the road as 
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far as Watlesboro, hetween which and the starting terminal 
point, trains have been and are still running, but the company's 
resources have been illsufficient to extend the construction fur- 
t her. 

I t  is manifest, and indeed not eontested in the argument for 
the defendant (tlre sheriff of Anson), that the taxes which he 
i-; proceeding to collect, and to restrain him from doing which 
the interlocutory order of injunction asked for was denied, are 
repugnant to the terms of the contract of exemption contained 
in section 30 of the charter, and that the company is entitled to 
relief, if the protection and privilege therein secured are availa- 
ble to it in its present organization. 

But the defendant contends that the changes produced by sub- 
sequent legislation are so fnndalnental as to have destroyed the 
identity of the corporation, as first formed, and substituted a new 
corporate organization in its place, to which the exemption has 
not h e n  transferred. 

I n  order to a satisfactory solution of the question, t l ~ u s  pre- 
sented, we have examined the series of acts of the general assem- 
hly relating to the company, and recited the substantial pro- 
visions contained in each, and, in  our opinion, the defence finds 
no support in any of them. 

The  fallacy of the argument for the alleged organic change 
consists, as was properly urged in the argument for the plaintiff, 
in the f a i l ~ ~ r e  to distinguish between the railroad, the constructed 
work of the company, and the company itself. Variations in 
the route over which the road may,run do not affect the identity 
of the corporate body that builds it. 

Every one of the successive acts, after the grant of the char- 
ter, professes in its title to be amendatory only, and in its pro- 
visions is in fact amendatory of the original. The modifications, 
in some particulars, are but recognitions of the undisturbed sta- 
bility of the others. None of them touch the vital parts, or 
impair the integrity of the organic body, as it existed at  its first 
formation. I t  is the same company executing its undertaken 
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purpose to push forward its track into the interior portion of the 
state, deflecting frorn the line f i ra t  projected only with the per- 
mission of' the power that gave it being anti conferred its rights, 
and stopping short of' its distant terminus fix want of' means to 
continue the work. 

The state, in the charter, agreed with the present plaintiff- 
(the bame company, notwithstailding the change in name-and 
the agreerncnt has not bren since modified)-that the company 
might go on and h i l r l  the road, and for ninety-nine years (the 
n~eilsure of its corporate life) the "stocli " aod "the real estate" 
which may be purchased, connected with and subierv~ent to its 
worki herein authorized, " shall be exempted frorn taxation." A 
section relating to the exercise of the taxing power on freight and 
passengers has beeu re-called with the assent of the stockholders, 
but the clause conferring the exemption has never been inter- 
fered with, and during the progress of the entire work has sub- 
sisted in full force, assuring those who should put their money 
aud property in the enterprise, that the stock and real estate pro- 
cured by it should not be subject to any tax. 

The language comprehends, arid is as appropriate to the stock 
and land, rlllarged and acquired, in constrnctirlg the authorizecl 
deviating and extended track, as that contemplated in the origi- 
nal charter. The clause of exemption can no more be stricken 
out without irnpairing the obligatioll of the contract, than any 
and all others of its uu:tltered provisions, unless with the con- 
sent of the stockholders. 

There are abunclant precedents, if any are now needed, to sus- 
tain this view. The  name and ternlini of the railroad, anthor- 
ized i n  the charter granted to the Wilrnington and Raleigh 
railroad corupany, were subsequently changed and a part of 
the line lopped off, and yet when the exemption contained in the 
charter was claimed and allowed, it was not suggested that the 
amendments had abridged the rights of the con~pany i n  this 
regard. Wilmington and LVeldon Railrood Company v. Heid, 
13 Wall., 264. 
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It. 3. Co. v. Coxnrrss~o~x~s .  
. -. . . - ~ . -.. .. 

7 7 l h c  very point has been deternlinecl at  the last term, iu a case 
~uuch stronger i n  the :ilterntions of the d ~ a r t e r ,  and, indeed, 
where a new company was formed, and yet was held to posicsr 
unin~pairetl the fame right to a limited exen~ption of its property 
fro111 public taxes. Hnihoad Co, v. Com'rs of Mecklenhzcrg, 87 
N. C., 129 

The  adjudicatetl cases citttl by defendant's coiinfel from the 
report5 of' the supreme court of the United States are not at 
variance with the views expressed. I n  T o d i n  v. Branch, I5 
Wall., 460, tt is held that when one railroad company, entitled 
to exemptions, is merged in another with all its property, rights 
and privilegei, the exemptions accompany and adhere to the 
property of' the merged company, but are not extended to the 
property of the absorbing company, and that consolidation of 
two inclependeut compauies mill be presumed not to have been 
intended to disturb the separate rights and immmities before 
possessed by each. Delaware Railr.ond Tax, 22 Wall., 206. 
yet when a new corporation is formed out of two existing cor- 
porations-these latter ceasing thereafter to exist-the law 
forming the new corporation governs and controls in determining 
its corporate functions and rights. Shields v. Ohio, 95  U. S., 
319;  Railroad v. Maine, 96 U. S., 499. 

The snhject is discussed and the authorities commented on in 
Morawetz Corp., § 543, a d  the conclusion is that the effect is to 
be ascertained by examining the provisions of the statute author- 
izing the merger or consolidation. I n  our case there is neither. 

The  plaintiff is entitled to the restraining order and there was 
error in refusing it. 

Let  this be certified. 
Error. Reversed. 
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JOHN M c R A E  v. W I L M I X G T O N  AND W E L D O K  R A I L R O A I )  
COMPANY. 

Railroads-Ezcumion Z'?*ains-- (io~~trctct- Judge's Charge. 

I Railroad companies can make reawnable regulations for the tnnnagement 
of trains. 

2 T h e  purchaser of a ticket is bound to inform l ~ i ~ ~ l i e l f  of such regulations. 
and must conform to the custom of the road in tranqporting passengers. 

3 i regulation that persons pnrchasing tickets for an e x c ~ ~ r s i o n  4 a l l  travel 
upon the train provided for that special purpose, and not upon a regular 
train, is a reasonable regulat~on.  

4. T h e  managers of an exci~rsion from Wilrnington to Washington contracted 
with the defendant company for a train of cars at  a certain sum, and 
after advertising the time, kc., sold card-tickets a t  $6.30 for the ro~ lnd  trip ; 
after the departnre of the train and when it had proceeded a few miles, 
the defendant's condnctor passed through the cars and took up the card- 
tickets, and in lien thereof gave coupon-tickets in order that the con- 
necting roads m i g l ~ t  hold vouchers to obtain their pro rata share of tlie 
excursion money, in settling with the defendant; Held, that this did not 
change tlie original contract with the managers. 

.i. The  terms of the contract, contained in the coupon-ticket, did not confer 
the right upon the plaintiff excnrsionist to return on a regnler train, even 
at  an earlier day than that advertised for the excursion, withont paying 
the regular fare. 

\ 

" i n  a suit by the plaintiff against the company to recover damages for an - assault by the colductor who atterppted to put him ofi' a regular train 
11nless the fare was paid, the plaintiff testifying among other things that 
h e  supposed he had the right to retc~rn on any train after the delivery of 
t l ~ e  coupon-ticket, but was compelled to pay additional fare for s u c l ~  priv- 
ilege, it zuns held error in the court to charge the jnry that they might 
1;onsider the understanding and agreement of the piwties in determining 
the character of such ticket-there being no evidence of any agreement 
between the plaintiff and defendant. 

7 Brunhild v. Freeman, 77 X:C. 1'28, to the effect, that thedconstruction of a 2 
contract depends upon what both parties n,qreed, not r~pon what either 

! hokqht, approved. 
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CIVIL AUTIOX tried at Fall Term, 1882, of NEW HAXOTTER 
Superior Court, before IllucRae, J. 

The plaintiff brought this action to recover damages for an 
R S S R U ~ ~  and battery, alleged to have been committed on him by 
E; n. Browning, a conductor on one of the defendant's trains, and 
the jury returned a verdict as+>essing the plaintiff's damages :LT 

$1,000. 
Some time before thc 18th of June, 1881, one W. H. Howc 

aud Anthony Maultsby contracted with the defendant company, 
at a fixed sum, to furnish them a train of cars for an excursion 
from Wilmington to Washington City and return. The excur- 
sion mas advertised by them on printed cards as follows: 

" GRANT) EXC1712SION-TVILMISGTON TO WASHINGTON CITY AND 

RETUKK-MONDAY, JUXE 1 3 ~ ~ ,  1883." 

"There will be an excursion from Wilmington to Washington 
City and return, leaving Front street depot at three o'clock P. M., 

Monday, June 13th, arriving in Washington Tuesday morning 
at ten o'clocli. Returning, leave Washington Thursday nlorning 
at five o'clock and arrive in Wilmington Thursclay night at 
twelve o'clock. Rates of fare, round trip, from Wilnlington to 
Washington and return, $6.50." (Also giving rates from inter - 
mediate points, and other details not material to the case). 

/ 
Tickets were issued for the trip in the following form : "Grand 

excursion from Wilmington to Washington and return-Mon- 
day, June 13th) 1881." (Signed by Howe cYi Maultsby, Mau- 
ngers, and endorsed by Howe). 

One of thew tickets was purchased by the plaintiff at the . 
published rate of $6.50, lesh than one-fourth of the regular fare 
for round trip from Wilmington to Washington, and he took his 
seat in the cars on the said Monday. When the train had passed 
Smith's creek, about two miles from Wilmington, the conductor 
went through the cars, taking up the tickets issued by the said 
managers, and gave in lieu thereof tickets in the following from: 
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[326] First Class-Vashington and returw-Form Special- 
Wil~nington & Weldon Railroad Companj -Special limited 
~xcursion ticket-Good for one firbt-class passage to Washington 
and return, subject to the follo\~ ing contract : " H a ~ i i ~ g  pur- 
chased this ticliet at a reduced rate, I do, in coniideration thereof; 
agree to be bound by and comply 11 it11 the fi)llo~ving condition. 
in respect thereto: The trip from point of sale hereof to point 
of destinatio~~ shall he made mithiu one day from the date of 
ibsne stamped hereon. The return from point of departure to 
point of destination shall he made within one day from date of' 
such departure. This ticket and the check attaclled are not 
assignable, aud will be good oulp in the hand, a i d  for the tran+ 
portation of the origiiiaI purchaser. This ticket and a11 checkh 
attached shall be used in conformity to the above conditions 
between June 13th and 17t11, 1881, and in an j  event shall be 
void on and after June lbth, 1881. This ticliet and cl~ecli 
attached shall be void unless the foregoing coaditio~~s are cam- 
plied with. Tliia ticket is void unless stamped and dated. In  
selling this ticket for passage over other roads, this company act, 
only as agent, and assumes 11o re-ponsibility beyond its own line. 
This company assumes no risk on 11agg.age except for wearing ap- 
parel, and limits its responbihility to one hundred dollar, in value; 
all baggage exceeding that value will be at the risk of the owner, 
u r ~ l e s  taken by cpecial contract. The checks belonging to this 
ticket will be void if detached." 

The tickets were stamped m d  dated, and had coupons or checks 
attached. 

There were five different coriiiecting road* hetween JVilming- 
ton and Washington, and each road had its o~vn conductor on the 
excursion train. The defendant', conductor went 110 further 
than Weldon. The reason why the coupon-tickets were issued 
in lieu of the car& issued by Howe and RIaultsby, was merely 
that the roads beyond Weldon might have vouchers or checks to 
show the amount of the excursion ruoiiey due to each, in settling 
with the defendant. There was at that tiuie a regulation of the 
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defendant that persous purchasing tickets for an excursion should 
return by that train, and no other. These regulations were ill 
manuscript and were issued to the assistants of the general pas- 
senger agent, and there was no other publication of them, except 
that the handbills for every excursion contains the time of de- 
parture and arrival of the train. 

The foregoing facts were elicited from the examination of the 
witnesses on either side, and are uncontradicted. 

I n  addition thcreto, the plaintiff testified that in returning from 
Washington he was permitted to travel on all the roads from 
Washington to Weldon on the coupons of the ticket, without 
paying additional fare. At Petersburg, he heard sonw one, whom 
he supposed to be an agent, announce that those who had excur- 
stou tickets would have to pay their fare to Wilmington, but the 
conductor said he wonld take the coupons, and he did take them. 
This was objected to but allowed, and defendant excepted. When 
he got to Weldon, he took his seat in the defendant's regular 
passenger train for Wilmington. Browning, the conductor, stated 
that those who had excursion tickets must pay their fare, or get 
out. H e  showed the conductor his ticket at  Weldon. When 
the train reached Halifax, the conductor showed him a telegram 
from one Sanders, and peren~ptorily ordered him to get off the 
train or pay his fare to Wilrnington. H e  told hiin he would do 
neither, and the conductor then said he would put him off. The 
witness said, "Be sure you are right, for there will be trouble." 
The cond~icto~ then took him by the arm with both hands; he 
braced hin~self against the car; conductor jerked him from the 
window and called in two negroes; he then paid his fare; 
Browuing seemed to be laughing and chuckling with the passen- 
gers, which nmde the witness feel very badly; he paid the fare 
hecanse the condnctor would have put him off if he had not 
paid; condnctor looked pale, but did not curse or swear, and has 
remained ever since in the enlployment of the company. 

The plaintiff also stated that he thought he had seen the hand- 
bills before leaving Wilmington, and knew that the fare from 

6 7 
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Wilmingtou to Wadlington and return, on the regular train, ma> 
much more than $6.50, and when he left he did not expect he 
would be able to return on :in\- other than the excursion train ; 
but when he  received the excur.jion ticket he thought he could 
return at  :my time. H e  expected to pay his fare on all the roads 
between TI-ashiagton and Weldon, but did not expect to pay 
between Weldon and Wilmington, because the defendant had 
issued the ticket. 9 o n e  of the excursionisth but himself returned 
to Wilmington by the train he wai on. Some went as far a. 
Halifax, but got off there. H e   aid he did not hear it announced 
on the cars that the excursionists would have to return on tht. 
excursion train. 

Home, one of the managers, tehfied, on behalf' of' tlefenclant, 
that he went through the cars with the conductor as he issued thrb 
coupon-tickets, and took up the card..: and told the passengers they 
woultl have to return on that train, and no other. He made the 
announcemeut in cac4 car, but did not kuow that the plaintiff' 
heard it. 

Rlault~by, the partner of Ho\vc, tcdified th:tt he, too, went 
through the cars with the co~irluctor, arid, when ahlied if thv 
tickets were good to return by any other train, replied that they 
were issued for that train o d y ,  a d  he could not trll about an)- 

other train, and the plaintiff was near by \\ hcn the announcement 
was made. 

Edens, a pasbenger on the train, testified that when RIaults1))- 
or Howe came through the car% and issued the tickets, he said 
they would have to return on that train, and it was spoltcn loud 
enough to be heard by everybody in the car, and plaintiff was 
sitting about three feet from him. 

Browning, the conductor, testified that on the day the excnrsion 
train arrived a t  Weldon from Washington, he went on his train 
and annour~ced that all who had excursion tickets would have to 
pay their fare, or get off the twin, and that plaintiff said, " I had 
better carry him." H e  told him he  had no authority to carry 
him on that ticket, but he would telegraph to the authorities of 
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rhe road for fhrther initructioni. VThen the train reached Hali- 
fax, he received a telegram in reply and showed it to plaintiff, and 
told him he would have to pap hi5 fare. H e  said he would not 
do it, and the witnes told him he woulcl have to pat him off the 
train, a d  the plaintiff said "I wcluld have to put him off by 
force." H e  had a stick in his hand, and the witness took him by 
the wrist and told him he would have to get off or pay, and the 
plaintiff jerked his hand back and %aid he would pay the fare. 
Witness was not angry, and testifies this mas all he did; he did 
hay to the plaintiff he had train-hands to help him put him off, 
but did ~ i v t  cnll them. Several negroes came into the car. He  
.tated that the company's order to him was to malie every person, 
who had not a proper ticket, pay fare or get off the train. H e  
had been conductor on defendant's road for twenty-five years. 

Judgment for plaintiff; appeal by defendant. The instructions 
to the jury are sufficiently stated in the opinion. 

Mesers. Nc I iue  & Strange, for plaintiff. 
iWk. George Un.c.i.r, for defendant. 

 SHE, J. Kone and Maultsby contracted with the defendant 
fbr the use of' its train for an excwrsion from Wilmington to 
JVashington ancl return. They were the managers of the excur- 
hion. The escur~ion wa.5 advertised in handbills, over their sig- 
natures, to leave JTilminpton on the 13th of June, and return on 
the 17th, and ticket,. called cards, were ibsued by them at the 
reduced price of $6.50, being less than one-fourth of the price 
of the regular fkre from Wilmington to Washington ancl back. 
The plaintiff purchaied one of theie tickets. They mere sold to 
llim by Howe and Rlaultshy, the managers of the excursion. 
The contract way with them, and not with the defendant, for a 
,cat in the excnrsion train for the round trip from Wilmington 
to Washington. 

The only question for our conzideration is: did the plaintiff 
h a w  a right to :i yeat upmi the rcgular train of the defendant? 



,532 IS THE SUPREME COURT. 

Itailroads 11:lve the power to d i e  re:isonable regulations for 
the lna~~agenwnt of' their trains (1 Red. on Railways, 98; Thonlp- 
son's Carriers, 308)) :ind with the same qnalification of' reason- 
ableness, it is also well settled, that one who buys :. ticket is houud 
to infornl himself' of' thc rules and regulations of the company 
governing the transit and concluct of' its trains. Deitrial~ v. R. 
R. Co., 71 I'ean. St. Rep., 432. I t  follows that where a passen- 
ger purchases a ticket, he only acq11ire.j the right to bc carried 
accvrcling to the cnstom of' the road. When he pnrchases such a 
ticket, he hl~ould inforrn himself' as to the usual nioc!e of travel 
011 thc road ; a ~ d  so far ns the cnstomary mode of' carrying pas- 
-;engerh i:, rea.jonable, he s h o d d  (3onfi)riu to it. The requisite 
information ( ~ 1 1 1  :~lway> he obtained from the agent froni whom 
thc ticket ic provured; :ud it ib but reazonablc to require pas- 
+wgcrF to obtain the information and to act upon it. R. K. Co. 
\.. H a d n l l ~ h ,  33 Ill., 515. 

The evit1enc.e zhow- that at the time of this excuriiu~i there 

(Ired paswngcr.; on all escwriion train conltl leavc th:lt train at 
iiny point ; I I ~  take seats ill :i regul:w train, it w d d  1~rodac.e great 
tliscvmfixt to the I)roper passengers, and intolerable coafusion 

The rcgnl:ltio~~ wnh proclaimed throughout the cars, and in 
th lw  feet of thc plaintiff; and, although he says he did not hear 
it, it I i s  u i  to i i r c  But he did have notice, for he 
:dnlith in hi5 tcstimo~ly that hc. had been the lx~ndhills advertis- 
iug the escnriion bcfi~re he purchahed his ticket fro111 the man- 
ager.. I t  wa* subject to this regu1;ttion that he 111ade the contract 
with thc mnnageri, and mhcil the tidiet, or card, was paid for and 
received by t l ~ c  plaintiff; the contract between them was ~oi1s11111- 
l ~ ~ t t d ,  ;11>tl the rights of' the parties were then detern~iried. Rnw- 
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son u. R. R. Ch.. 48 Y. Y., 213. Most uuyue;tionably, thi* 
contract did not give the plai~itif  the right to a seat on the regular 
train. 

T l ~ c  plai~ltiE ii~sibts the cLont:.:~ct m s  ch:ulged by the defendant 
after leaving TVilniington, when its agent, the conductor, took up 
the card and substituted in its place the coupon-ticket. H e  admits 
whcn he received the ticket from Howe and Xaultsby that lie 
had no idea but that he would have to return on the excursion 
train, bnt that after rereiving the coupon-ticket from the defen- 
tlant's concluctor, lle cmcluded he would have the right to travel 
upon a regular train of the defendant, but not upon those of 
thr1 other roads. I n  other \ T O ~ ~ S )  that he and the several hundred 
cscr~rsionists, who had purchased tickets at the reduced price of 
$6.30, \\ere entitled to travel on any of' the regular trains of' the 
tlefendant hetneen IVilmingtou a i d  Weldon. 

The concluiion of the plaintiff ib bo preposterous, in a businebb 
point of vicn, that it is not surprising that he alone, of all tile 
pa~"enger~ on the excnr4on train, should have been the only one 
nho asscrted such a right under that co~~struction of the ticket. 
But the jng-, upon the iqsues 3ubniitted under the instructions 
of the court, ieem to have come to a like conclusion. 

The question, then, is: was there error ill the instructions given 
to the jusy? 

The def'endaiit requested the court to submit this issue to the 
,jury: '*Was the cwpon-ticket isiued without any intention of 
cliauging the contract between the parties?" The purpose, it 
ieents to 11s) for which the conl)on-tickets were istned by the de- 
fendant was a material inquiry; and the intent with which they 
were issued should have been submitted to the jury as a question 
of' fact to be determined by them. But the court refused to 
submit the issue, and in lieu thereof submitted the following: 
"Did the plaintiF have a ticket which authorized him to occupy 
a Feat in a regular train, as alleged i n  the complaint?" and upon 
this His Honor charged the jury, that if the plaiutiff accepted 
the coupon-ticket fro111 the agent of the defendant company with 
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t iie ~ w d c r ~ s t u ~ ~ d i r ~ g  caul nywcmcxt that  it n a, only to be used upon 
the excursion tain, and Irc returned npon a ~ ~ o t h c r  train than that  
l~rovitled for thc  escur-ion p r t j ,  tlre C O I ~ I ~ J I I ~  wo11lC1 have had 
the right to  tle~n:~ncl pa! for carrying him upon the other train, 
' and you should zay i n  reiponsc to  illat ifsue, no;" h u t  if the 
plaintiff clid not acwpt  the ticket upou t l ~ i s  condition, that  11c 
was to  return on the  escur,ion traili, :1nd no other, "you  ~ho111d 
respond to the  iisue, j e,." 

TVe arc of opinion there is error in this i l ~ ~ t r ~ ~ c t i o n .  The 
r r ror  consiitz in 1e:~ving it to the  ju ry  to  c~)r~si t ler  the  uttderJt:tnd- 
ing  and agreenicnt of' the p:~rtiez in determining the  character and 
e f i c t  of the coupon-tictket. T h e  undel-standing of t h e  parties 
~ n i o u n t e t l  t o  nothing unlesh it was mutual a d  concurrent,  and 
there was no e v i d e ~ ~ c c  of w c h  a triutual undwstanding.  T h e  
tlefendant understood the ticket as only carrying out t h e  original 
contract, and iszuetl in lien of' thc card only for tlre purpose, as 
testified by one of its agents, tha t  the  roads beyond Weldon 
might  have vouchert or checliz to show the anlonut of t h e  ex- 
c~ursio~r nlone! due  to  each, ill settling with the  defendant. T h e  
plaintiff says, on the  other hand,  t h a t  he  understood the  ticaket as 
r i v i n g  hi111 the r ight  to ride Lipon any  trail1 of the defendant. 

T h e  construction of a contract doe5 not depend upon what 
either par ty thought, but  upon what  both agreed. Bruddd  v. 
Freemcrn, 77 K. C., 128. 

T h e  question then arises, was there an agreement between the 
parties that  the  coupon-tickets were t o  he used o n  the  excursion 
train only, o r  upon ally other  trail] of the defendant?  There 
was n o  actual agreement, and none can be inferred from the 
tickets itelf. There  is not a word in it  about the  r igh t  or 
authori ty  to nse it on a regular train. S o  fa r  f rom that,  i t  bears 
internal evidence that  it  was to  he used on the excursion train, 
sud n o  other. I t  is headed, "First-class, Wa4iington and  re- 
turn,  form special, Wilmington & Weldon railroad company, 
special limited excurson ticket." 

We are  unable to  conceive how any one could suppose that  
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such a ticket, delivered as  it  was, on a special esvursiot~ train, to 
a p a w q e r ,  who had purchased a t i A e t  a t  a greatly reduced 
price, with full linowletlge i h a t  it  ma. to  be used on tha t  train 
only, could give l l i n ~  the  right to  travel on any other train of the  
defendant. It could have reference only to  the  nwving special 
train, upou a n y  redsonable interpretation. 

B u t  the plaintiff. contellds that  the  contract, contained in t h e  
ticket, extended the p l i ~ l t i f f ' s  right t o  return on the 1 8 t h  d a y  
of June ,  a i d  3s the  excursion train, by the contract between t l ~ e  
dcfentlant and managers, must return on the  17 th ,  it follows that  
if he should see proper t o  defer his return until  the  18th,  he  
woultl have the r igh t  to  travel on a regular train, and that  i f  i t  
gave  h im the  authori ty  to  d o  w, on that  day,  it  must equally 
cvnfer tire r ight  to clo so on the 16th of June .  B u t  we cannot 
concur in that  interpretatioi~. T h e  language of the ticket i s :  
"This  ticket and  ill1 checks attached shall be used in conformity 
t o  the  above conditions, between J u n e  the 13 th  a n d  J n n e  the 
l ' i th ,  1881, and in any  event  shall be void o n a u d  after J u n e  t h e  
1Stl1, 1881." T h e  tirne for  the  return of the excursion train by 
thc original contract, as well as  by t h e  terms of the coupon- 
ticket, is limited to  the 17 th  of J n n e ;  and what  is added, " in  
any event  shall be void on aud after J u n e  the 18th,  1881," was 
used t o  make  the l i~ni tat ion to the  17th the  more definite-that i5, 
that  it  s l~oul t l  be void on the  1 8 t h ;  as  a matter  of  course it  would 
be void after that  date. 

T h e  evidence in the case is, tha t  the coupon-ticket was given 
soiely for  the purpose of carrying ou t  the  original contract be- 
tween the defendant and  the managers, and  u a s  no evidence of  
a change i n  that  contract. H i s  H o n o r  should, therefore, have  
instructed the ju ry  tha t  there was n o  evidecee of  an understand- 
i a g  and agreement between t h e  plaintiff and  the  defendant, that  
the  plaintiff might  ride on any train of the  defendant, except  
tha t  provided specially for the  excursion; and that  even if there 
was such an agreement, it was without consideration. H i s  fail- 
ure  to so  i r i s t r ~ ~ c t  the  j u r y  is  error .  
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U n d e r  this view of the case, it is u n n w e s a r y  to collsidrr them 
question of damages, o r  the other exceptions tal;ell. 'P'herc 
111ust be  a new trial. L e t  this be certified, ctc. 

E r r o r .  TVezim ( 1 ~ '  ILO!.O~ 

1. A railroad i20nrpany has  :L r i q l ~ t ,  and  i t  is it, dnty ,  to e~t,~l,l isli  ;1n,1 vnfbrc.c 
r.ea3onalilc rules and r eg~~ la t ion - .  1;1r t he  ~ o v c ~ r i r ~ l i c n ?  :~nd  d i s w t i n ~ i  oi' 
t r a i n s ;  and of s11c11, t h e  passenger niuqt i n h i i n  I~ i~use l f '  :inti w n f o r ~ t ~  
thereto. 

2. Ti le  company cannot relieve itwlt '  of respon6il)ility ihs in,jiirir. received by 
a passenger, rvlierc i t  is shown tha t  suc11 rule5 were not  enforcetl, biit tlleil. 
observance left d iwre t iona~ ,y  \vith t he  passenger. 

" r 7  a. 1 l1e  rigilt  of a r.:~ilri;ail coni~lany to as+n white a1x1 colored l)i~'i .en~cr' i  to 

-;ep:irnte, tIiong11 not uneq11:~I : L V C O I I I I ~ ~ ~ ~ : I ~ ~ U ~ Z .  is r e c o g n i ~ d  Ily t l ~ e  (mnrt.. 

4. T h e  company owes to every pahsenger t he  d11ty of protectillg iiiru f r o n ~  the 
violence a i d  nss:~alte of 11ii fello\i .-l~:~sse~~gel.s o r  illtl.iider.;, arlil \\.ill iw 
11eld responsible for its own o r  its servants' neglect in :he pseri~ises, when 
the  sanlc n~iglr t  have l~een  foreseen and  ~ ~ r e v e n t r d  by the  eserc ise  of 

proper  caw. T h e  plaintifl' in t l ~ i s  case w:li e~i t i t led  to i lnre  t h e  ,jiir>- 
instructed that  taking the  evidence to be t rue ,  t he  co~npnny  is liahlc in 
damages  f i ~ r  t he  i11,juries wst:lined. 

Crl-11, ACTION t r i ~ d  at  ,Jai~tiary Special Term,  1382, of ;\IJXI;- 
I.E;?;BURG S~iper io r  Court, Irefore Eermett, .I. 

T h e  plaintiff i n  thi5 action i -  a colored wolnail, imd icek i  to 
recover of the defendant company dainage- fiw i l~~jur ie i  s ~ i ~ t a i n c t l  
1 ) ~  her, while travelling o n  itc train. The train \\a, n special 
one for  excorqionists, ril1111ing from Atlanta, Georgia, to Char-  
lotte, Y o r t h  Carolina, on the 23t-1 day of .July, 1878. H a ~ i t l -  
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bills had been lmsted, advertising the time and terms of the 
e x c u & m ,  and that sepamte cars would be provided fhr white 
and colored passengers. 

The injuries c o m p l a i d  of' consisted in her being assaulted by 
a stranger, and forcibly ejected from the car in which she had 
I~een seated-it being the " s m o l i i t ~ ~  car," which had been pro- 
vided for the white male passengers. 

The  case for the plaintiff is as follo~vs: Having purchased a 
ticket at Greenvillc, South Carolina, she, in  company with a 
man and womall belonging to her race, entered the defendant's 
train and occupied seats in the car in question. No one pointed 
ont to them the cars intentled to he occupied by the colored pas- 
sengers, nor did she know that separate cars had been provided 
for the two racrs, or of the regulation of the company requiring 
it to he done. Before the train left Greenville, some one, a white 
person, not in authority, began to cast reflections upon the party, 
sapiug that "d-d niggers had no b~isiness in  there," and when 
under way, others of the white passengers cursed them for being 
in the car, a d  declared that they didn't want "niggers" in that 
ca r ;  and for the purpose of annoying them sang vulgar songs 
and whoopcd and hallooetl at  the top of their voices. The 
man who accompanied the plaintiff, and whose name was Culp, 
spoke to tile conductor in charge of the train about the conduct 
of the other passengers, and complained of it. 

The conductor acwpted the tickets of the three, and told them 
they might sit in that car, but as it was an excnrsion train he 
could not control the conduct of the other passengers, and they 
might expect rutleness. Whenever the conductor was present, 
the n~isbel~avior would cease, bnt as soon as he left the car it 
was resumed. H e  was appealed to as many as f o ~ l r  times to pro- 
tect then] from insult, but each tirue said he coulcl not help it. 
While the trail) was stopped at  King's Mountain statiou, a white 
man, whom none of the party knew, ordered them out of the 
car, when Culp asked to see the conductor. The  man went out, 
soon others came in and said to Culp, "get up and go out of 

6 8 
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here." H e  again asked to see the conductor and retained his 
ieat, whereupon he was seized, beaten, and finally c:jpcted fi.oi11 
the car. 'rhe same persons then se~zetl hold of the plaint~ff, 
beat and badly bruised her, and finally put her and her coni- 
pauion out of the car, and threw their haggage upon tlic plat- 
fo rn~ .  

The plaintiff the11 went into another coach, which was filled 
with colored people, every seat being occupied, so that she had 
to stand for sonie tirne after the starting of the train, when some 
oue got up and gave her a seat. 

During the time the plaintiff' and her conlpanions were beiug 
ejected, neither the conductor nor any otlrer employee of the 
defendant was present to protect them; nor did she see the con- 
ductor until after the train was in motion, when he came to 
where she was standing, atrd, when infor~ned of what had talien 
place, said that he knew   lo thing ahout i t ;  a d  that none of' the 
other passengers lirrew anything about it. H e  gave her no bent, 

b t ~ t  went out, leaving her standing, and it was only through the 
kindness of another passenger that she got one at all, and then 
it was by an opeu window, and being at  night, she took violent 
cold. 

The case shown by the defendant is as folloms: The excursiou 
had heeu exteusively advertised by large hatldbills, in which ~t 

was announced that separate coaches would be provided for white 
and colored passengers. The train at Greenville was coil~poseti 
of six coaches, all substantially alike as to their c:onreniences 
and accoriin~odations-the two uext to the baggage car loei~~g 
reserved for colored passengers, the third as a smoking car for 
whites, and the others for whites generally. There was no 
notice on either the outside or inside of the coaches to indicate 
which were inteuded for whites, or which for colored people, 
though at Greenville there was an announceme~lt made to that 
effect by one of the braketnen ill deftndant's service. After 
leaving that station, the conductor, in passing through the train, 
found the plaintiff and her party in the smoking car, and called 
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for  and accepted their tickets. H e  then said to them that  t h ~  
two forward coaches were intended for  persons of their color, to 
which they replied that  they mere pleasantly situated, and pre- 
ferred to  remain where they were. 

T h e  illstructions given by the  cc3mpany to the  contluctor were 
t o  advise such colored passengers as  he  might find in the  coaches 
ie t  apar t  for whites to go to the othere, bu t  i f  they declined to 
(lo io, to  allow them to remain where they were, so long as they 
conducted then~se l \es  properly. 

A t  some point b e f o ~ e  reaching King's Mountain, the colored 
man, Culp ,  in the presence of the  plaiutiff, conlplained to the  
conductor of the rudeness of some of the  white passenger., 
towards himself and his compa~iions. a n d  of the  indecent lan- 
guage used in their hearing, when he was again told that  he  wonld 
fintl a pleasanter qeat if he would go  into the forward coaches, 
in which, a t  that  time, there was a n u n ~ b e r  of  vacaut seats. 

T h e  white  persons in t h e  coach, who were known to the con- 
ductor  to he " wild yorlng me11 from Atlanta ,  on a spree," also 
coniplained of the presence of  these colored persons in the coach, 
and inquired of that  officer if he did not mean to pu t  them off? 

A t  another time, the  party complained to the conductor of  
Ileing cursed and  insulted by the  others, when he  iaid t o  them, 
t h a t  while he would not require them to go  into the  other car, 
he would still advise them as a friend to d o  so, and expressed 
iome surprise a t  their unwi l l ingne~s  to d o  so, whereupon C u l p  
said he desired to go, bu t  that  the  females under his charge were 
unwillir~g. 

T h e  behavior of the and her  companions while in 

the  car was entirely heconling, and their dress and appearance 
decent. 

T h e  train stopped a t  King's Mountain a t  eight o'clocli P. M., 

and while there, one Ramseur,  who was neither a passenger nor 
emlJoyee on the  train, entered t h e  smoking  car, for  the purpose 
of s ~ a t i n g  some white women who came in with h im.  T h e  seats 
being filled, and seeing the  two colored women there, he aslred 
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for their spati, which they declined to surrender. S o n ~ e  one i n  
the crowd pro1)owd to put them out, to which Rau~se r~r  aaientrd 
and seized Iiold of the plaintiff Thereripon Culp cried out, 
"don't strike that lady," w l l e ~ ~  Ramscur strnck him over tile 
head with a stick, and then, with the help of solne of' the H bite 
passengers, ejccted all three f r o n ~  the car. 

At tile t i ~ t ~ e  of thii occurreoce, the conductor ma5 in the bag- 
gage caar, wit11 the baggage-nla\ter, receivinq a i d  dt~livrriug 
baggage; and the other train hands, of whom there were three, 
had h e n  sent for n atcr to refill the coolers in the coaches. While 
there, the conductor mai told that a row wa, ahout to take plaw 
in che snmking c x ,  ant1 that his presence wab needed, to nliich 
he replied that he would go :is soon as he ~ o n l d  qtart the train. 
I n  a minute or so he rang hi. bell, and as soon as t h ~  train 
~noved, he ~tartetl to the scege of dizturbance, but when he 
reached the second coach from the baggage car, he there found 
the plaintiff :tad her f r ie~~t ls .  She was s t a n d i n ~  up a d  imtle 
ierious eomplaiuts of I i i i  not having been pre.;ent to protect Im. 
H e  told her that she il~oultl have a scat; bnt by this time erery 
.;eat was occupietl, so that he was unable to provide her with one, 
and consequeutly had to leave her itanding. 

Anlongst others the fo l lowi~~g  instructions were aflied : 
I .  That  upon the evidencle, taken a i  a wl~ole, the plaintiff w , ~ i  

entitled to recover of the defendant compensation to the extent 
of her injuries. 

2. That being permitted by the condnctor to remain in tht. 
cwach, she was rightfr~lly there, antl n a i  under no obligatio~i to 
give up  her seat to another, when ordered to do i o ,  either by a 
fellow-passenger or an intruder into the train. 

3. That being rightfully there, it was the duty of the servants 
of the defendant to protect her, antl to  see that she was neither 
insulted nor injured hy hes fellow-passengers, and f i r  their fail- 
ure in this regard the company is lidble. 

T h e  instrrictions given were subst:uutially as follows: The  
defendant, as a common carrier of passengers, had the right in 
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making up its train, to l~rovide aud set apart certain coach~s  for 
the exclnsive accornmodatio~~ of persons of each race; there i+ 
no law which prohibits their doing so, provided they observe 
substanti:il equality in the accommotlatious provided for both. 
If ,  011 the occaiion of this excursion, the defendant had madc 
such provision for separate coaches for the two races, it was its 
duty to give notice of that fact to the paisengers, and especially 
the colored ones. I f  the plaintiff, being a colored person, entered 
the coach in qnestioli set apart for whites, and while there 
demeaoed herself decently and becomingly, no one but the con- 
ductor, or some one acting by his authority, had the right to 
remove her from the coach or to require 11er to change her seat; 
and if no snch instructions had been given by the conductor, 
then, when at  King's Mountain, she was rightfully occupying 
the seat. I t  is the duty of common cilrriers of passengers to 
use the utmost care ant1 diligence, consistent with humau fore- 
sight, to convey their passengers safely, though they are not 
insurers of their safety. I t  is equally the duty of carriers to 
use the same care in protecting passengers against violence and 
injury at  the hands of their servants, anti likewise to come to 
their protectioa, when they are the object of attack or violence 
at the hands of their fellow-passengers; and for a failure in the 
scrupulous discharge of duty in  any of the particulars enurner- 
atetl, they are liable in damages to any passenger whom they may 
fxil to protect. 

I n  conclusion, the jury were told that if satisfied the plaintiff 
was injured or wronged iu the manuer complained of, and that 
snch iujury or wrong resulted directly from the acts of tlefen- 
dant's servants, or from their failure to exercise that scrupulous 
degree of care which had bee11 explained to them, then she was 
entitled to recover of the defendant for the injuries sustained. 

The  verdict of the jury was for the defendant upon all the 
issues, and after judgment thereon the plaintiff appealed. 
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Jletw8. T. Al .  Pittrnnn and A? D~unont, for plaintiff. 
Messrs. Jones & Johnston and D .  Schenck, for defendant. 

I~UFFIX, J. The c30urt has found no difficulty in concurring 
i : ~  many, if not all, of the propositions propon~lded in the charge 
of H i s  Honor to the jury, or in the positions assumed by corrn- 
SPI a t  this bar. No  sort of donbt is entertair~etl as to the right, 
and, in so~ne cases, the duty, of carriers, who undertake to ('on- 
vey passengers for hire, to establish and enforce reasonable rules 
and regulations for the government and direction of their trains, 
or as to the duty resting upon the passenger<, when uuinformed 
i n  regard to them, to inquire into and learn their esta1)lished 
regxlations, aud when instructed, to make their actions and move- 
ments confnrni thereto. 

Equally well settled does it seem to he, both upou principle 
and authority, that amongst those reasonable regulations which 
they have a right to adopt, is the one of classifying their pas- 
sellgers and assigning them to separate, tho~igh not unequal accom- 
modations. 

This right, as regards the sepa r~ t io l~  of the white and colored 
races in puhlic places, ha5 been expressly and fully recognized 
ill many of the courts, hoth state and national. U'estchestev R. 
R. C'o. v. Niles, 55 Penn. St. Rep., 205 ; Day v. Owen, 5 Mich., 
520; Ha l l  v. DeCuil-, 95 U. S. Rep., 485. 

I n  some of the cases, it i5 said to be not harely a right apper- 
taining to the carrier, but a positive duty, whenever its exercise 
may he neceisary in order to prevent contacts and collisions 
arising from natural or well known antipathies, such a5 are likely 
to lead to diitnrbances from pronliscnous interrnillgling. I f  this 
he SO, then i n  no case does i t  seem possible that it could so cer- 
tainly attain to t l ~ a t  standard, and hecorne imperative up011 the 
varrier, as on the occasion of an irregnlar excurs io~ party, com- 
posed mainly of irresponsible and excitable individuals. 

Satisfied, however, as the court may be of the correctness of 
the principles asserted, it is still at  a loss to perceive what con- 
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nection they have with the case in hand, or how in any way it 
could be made to be dependent upon them, since the evidence 
wholly fails to show that the defendant had, on this occasion, 
established any fixed or certain rule in reference to the matter. 
I t  is true, that the handbills, by which the time and the terms 
of the excursion were published, announced that there would be 
" separate cars for white and colored," hut whether tbis was one 
of the acts of the advertiser, resorted to in order to reader the 
excursion popular with the better paying class of citizens, or 
whether it was intended to be a regulation for the government 
of the conduct of all parties, is left altogether uncertain. I n  
the absence of all other proof upon the point, the court might 
and probably would put the latter construction upou it ;  but it 
is impossible to do so when the defendant shows, out of the 
mouth of its own witness and officer, that the real instruction 
given to the conductor of the train was, not to enforce it as a 

law of the company's making, but simply to give advice upon 
the subject, and then leave it to each individual to determine his 
or her own course. 

The rules and regnlation which the carrier has the right to 
adopt, in matters of this sort, must be such as are reasonable in 
their nature, and in their demands upon the passenger; and to 
be this, they must have t'or their first and main object the safety 
and convenience of the passenger, and tnust be uniforni, positive, 
and obligatory alike upon all parties. The carrier is presumed 
fully to understand the exigencies of such occasions, and how to 
meet them; and it is for him to decide and see that others obey; 
nor will the law permit him, by any equivocal or uncertain course 
of conduct-such as barely giving advice-to shift the responsi- 
bility from his own shoulders to those of the passenger. 

When the plaintiff and her friends took seats in the coach in 
question, they did so in the exercise of a right and a discretion 
expressly left to them by the defendant's own regulation, and 
were therefore clothed with every privilege that appertained to 
any other passenger in the coach, and were entitled as fully as 
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any other to be protected from injuries arising, as well as from 
the neglect of the company's servants as from the unprovoked 
:rssaults of their fellow-passeugers ; aud more especially was this 
so, after the conductor had been appealed to, and assured t11eil1 
of their right to the seats, eve11 though he did offer the advice 
which he had been instructed to give t h e ~ n .  So that, the right 
of the plaintiff to recover ill this action depends, as we conceive, 
u p o t ~  no question conuected with her color or with her presence 
i n  any particular coach ill the defendant's trail), but upon the 
general law regulating the duties and responsibility of the carriers 
of' passengers in all such cases. 

While in this state there seems to be n o  express authority as 
to the duty of the carrier to afford protection to the passengers 
against the assaults of his fellow-passengers or strangers, we still 
have the decisions of other courts i n  regard to it, whicl~, althor~glr 
comparatively recent, strenuoosly com~nend tl~ernselves to our 
col~sideration, as well by their right reasoning and plait] sense of 
.justice as by the high character of the tribunals from whicli 
they ernanate. 

According to the uniform tendency of these adjodications 
which we admit as authorities, the carrier owes to the passenger 
the duty of' protecting him from the violence and assaults of his 
fellow-passengers or intruders, and will be held responsi1)lc for 
his ow11 or his servant's neglect in this particular, when, by the 
exercise of proper care, the acts of violence might have beell 
foreseen aud prevented; and while not required to furuish a 

force sufficient to overcome all force, when unexpectedly 
and sutldenly offered, it is his duty to provide ready help suffi- 
cient to protect the passenger against assaults from every quarter 
\rhich might reasouably be expected to occur under the circunl- 
stances of the casc and the condition of the parties. I\'& 

Orleccns R. R. C'o. v. Burke, 53 Miss., 200 ; Pittsbwr.9 R. R. Co. 
v. Hinds, 53 Pa. St. Rep., 51 2 ; Pittsburg R. R. Co. v .  Pillow, 76 
Pa.  St. Rep., 510; Flint v. Norwich Transportation Co., 34 
Conn., 554; Thonipsou ou Carrier, 303. 
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Tested by this rule, and conceding that the hc t s  of the case 
were as insisted ~ ~ p o u  by t !~e  def'entlant, and as proved to be hy 
its own witnesses, the cnnd~wt of the def'endant's servants, and 
especially of its condutor, was grossly and unpardonably negli- 
gent. H e  had knowledge of' the recliless character of those whc~ 
occnpied the coach with the plaintiff; and while he may not 
have had positive prernoilition of threats towards her, he was 
fully aware of the dissatisfaction to mhicl~ her presence there, 
with her companions, llad given rise, and of' the desire for their 
expulsion, which had !)een openly expressed, as well as of the 
fact that ribald songs and c.oar.se and insulting language had 
been inclulgetl ill for the very purpose of vexiug then] and ren- 
dering their situation intolerable. 

Circunjstanccs such as these ought to have aroused, if they 
did not, the apprehensions of the officer for the safety of the 
plaintiff, and called for his constant and watchful interposition 
in her behalf, in order to protect her from insult and injury. 
H i s  duty at that time was nude so plain that the law itself will 
pronounce I I ~ O I I  his conduct, and declare to be inexcusable his 
negligence i n  sending off upon other missions every other em- 
ployee of the compally, and betaking himself to the baggage 
car during the entire stay of the train at  that depot. H i s  cfalli- 
ance, too, in going to her relief when informed of the immi- 
nency of the outrage upon her rights, rnanifested such an intlif- 
ference on his part as was inconsistent wit>h her claiius and his 
duty. The  duty which he owed to the defendant, of looking 
after the baggage of' the passengers and putting the train in 
motion, was altogether secondary to that which, under the cir- 
cun~stances, he owed to the plaintiff', and should have been 
protuptly subordinated thereto; and his failure to do this was 
another ir~stance of' negligence on his part, which brings respon- 
sibility upon the employer. 

But above all this, the plaiutifY had, as we have seen, acquired 
an estatdished right to the seat which she occupied upon enter- 
ing the defendant's train. She held it by the same tenure that 
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every other passenger upon tlre t r a i l ~  l101d hi. w n t ,  :l~ltl n o  one 
had the right either to call I I ~ I O I I  Irer to \ u r w i ~ t l c r  ~r clr to cjec~t 
her  from it by force; and upon t~e ing  notificcl ( h a t  11cr (jcrtion 
had taken place, the  fir-t dntv of' tlle of icc~r  na, to  .cc her 
restored to i t ;  a d  not until thi. way done, i f ' t l c~~~:~nc lc i l  I I J  lrttr. 
was his whole duty,  o r  tha t  of' tile t l e f e ~ l i l a ~ ~ t ,  t u  the l ) l :~int i f ,  
frilly discharged. 

T h e  liability of the  def'entlu~tt to the pl,~intiK' g r o w  uot 011t 
of' the  fact that  she was injured, but out of' tire f a i l n ~ c  of' i t 3  

servants to  afford her  protection, after they 11x1 rr,iiol~dl)le 
grounds for believing tha t  violence to l ~ c r  wrrs imrnille~rt, a n d  

also out of their omission to see her righted after the comn~i>sion 
of the assault upon her, and  her forcible ejectioi~ from her seat. 
T h e  failure of its servants t o  discharge these duties to the plain- 
t,iff s tands exactly upon the same footing as \rould their failure 
to discharge any  other  d u t y  which the defendant, as a carrier, 
owed to h e r ;  and upon the maxim resporttletrt super io~ ,  their 
negligence rendered i t  liable. 

Whether  there is uegligence, when the f:\cts are  admitted, or 
proved, hecornes a question of law for  the court to determine, 
and,  therefore, this  court t h i l ~ k s  the  plairltiff was entitled to the  
instruction asketl, that,  taking the whole evidence to he true, she 
was entitled to recover of the defeudant compenbation for her 
injt~ries, sustained by reason of the  n e g l i g e ~ ~ c e  of its servants. 
Because of the omission on the  part  of the jrldge below to give 
such instructions to the jnrp,  she is entitled to a venire de novo. 

Er ror .  V e n i ~ e  de novo. 
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*J. VAN LINDLEY v. RICHMOND & DANVlLLE RAILROAD. 

Railroads--1)uty of Connectij~y Lines-Damages for delay in 
shipment r,f freight. 

1. T h e  defendant company gave a bill of lading to plaintiff at  Greensboro, for 
transportation of goods aiu Charlotte to Burnsville, Ala., in which it was 
stipulated that the same are to be transported and delivered to the agents 
of connecting roads, and by them to the next connecting road, until the 
goods shall have reached the point named in the receipt, assuming no other 
responsibility for their safe carriage than may be incnrred on its own road 
or  at its own stations. The  goods, on arrival at Charlotte, weredelivered 
to the Charlotte, Colombia & Augnsta road, and delayed in reaching the 
point of final delivery beyond the nsnal time required in transportation; 
Held, in an action by plaintiff for damages caused by the delay, (1) That 
the defendant, having the control of and operating the C., C. & A. road 
itself, received the goods at Charlotte, and is liable to the plaintiff, in the 
absence of proof to show that the detention of the goods occurred beyond 
the southern terminus of the last mentioned road. (2) The dnty of safe 
carriage attaches as the goods pass into the custody of each company, and 
ceases only when they are safely delivered to its successor. 

2. The  measure of damages occasioned by delay in  shipment of goods, where 
the  carrier is not informed of the special circumstances causing the loss 
of the plaintiff's contracts with others, is the difference between their 
market value at the time they ought to have been delivered, and the time 
they were in fact delivered, if in equally good condition; and if not, the 
damages shonld be increased to the extent of the deterioration resulting 
from the  delay. 

3. T h e  verdict as  to damages only is set aside and that issue reopened to the end 
that  an inquiry thereof may be made in the court below, according to the 
rule above announced. 

(Phillips v. R. R. Co., 78 N. C., 294; Dixon v. R. R. Co., 74 N. C., 538 ; Mace 
v. Ramsey, Ib., 11 ; Burton v. R. R. Co., 84 N. C., 192, cited and aproved). 

CIVIL ACTION tried at July Special Term, 1882, of GUILFORD 
Superior Court,, before Billiam, J. 

Defendant appealed. 

*Mr. Justice RUFFIN did not sit on the hearing of this case. 
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,l!!essrs. Scott R: Culdzuell, for plaint iff. 
J r e w s .  D. ~Schenck, .I AT. Stcqdes and Dillc~tl & Morehead, for 

clefendant. 

SMITH, C. J .  The plaintiff', Iinclley, on behalf of hi, firm, 
on October 28, 1880, clirectrd the defendant's agent at Green+ 
boro, using for that purpose a printed form prepare? by the 
c.ompany and addressed to " the agent of' the Richmond $ Dan- 
ville railroad company ',' at that place, to trao3port three boxes 
of fruit trees, thence to Burnsville, Slabama, at the foot of 
which was a printed memorandnn~, "5ee conditions, other side." 

On the reverse are numerous printed conditions of which 
that nnrn hered 12  is in t h e  words : 

"This company will not receipt for or guaranty the tmnsporta- 
tion of' any article of freight beyond the point to which bill of 
lading is given. Goods or property consigned to any place off' 
the company's line or road, or to any point or place beyond its 
termini, will be sent forward by a carrier or a freiglltn~an, when 
there are such, in the usual meuoer, the company acting for the 
purpoe  of delivering to buch carrier, as the agent of the cou- 
signor or consignee, and not as carrier, they agreeing not to hold 
the company liable or responsil)le for any loss, damage or illjury 
to the property, after the same shall have been sent from any 
warehouse or station of the cwmpany." 

A t  thesame time,thesaid agent gavea receipt,in a printed form, 
bearing the heading, '(Piedmont Air-Line Railway," of the iaitl 
goods, marked, "J. Van  Lindley, Ma.. cia Selma, Rorne & 
Dalton R. R." as follows : 

" GREI~SBORO, Oct. 28th, 1880. 

[No. 20.1 Received from J. Val] Lindley the following prop- 
erty iu apparent good order, conteuts and value nnknown, to be 
transported to Burnsville, dla. ,  upon the conditions endorsed 



F E B R U A R Y  TERM, 1883. 549 

I 
hereon," tleacribing tile articles as stated. The condi t io~~s  to 
which refereuce is made are the same as those on the preceding ~ paper. 

1 T'hereupn, at  the same ),lace and date, a bill of' lading was 
signed by the agent and delivered to Lintlley, designated at  the 

1 top as 3 " t l~rough bill of lading," and with a similar marginal 
rnarking, as follows : 

'' Received of J. Van  Lindley, in outward apparent good 
order, inward condition qf contents udcnown, and for whic11 (viz.: 
condition ?f contents) this compmry or  any of its connectior~s 'to 
place of delivery sliall uot be responsible, --packapcls, value un- 
kl~own, to he transported by the Richmond & Danville railroad 
company to Charlotte, thence by c.onnecting lines to Burnhville, 
Ala., three boxes frnit trees, released and freight gnaraateetl, 
(the italics strc in the bill) supposed to be marked and nu111 bered, 
as per ~ne rg i~ l ,  to be t r a ~ ~ ~ p r t e d  as above specified and delivered 
to the agents of' the counecting railrvad corn panies or steamers, 
and by them to bc delivered to the next connecting railroad corn- - 

pany or steamer, antil said goods or ~nercl~andise shall have 
reached the point uamed in the receipt. As the packages afore- 
said must pass through the custody of several carriers, it is UII- 

rleretood as a part of' the con side ratio^^ oo which said packages 
are received, that the  exceptions from liability made by S L ~ I  

carriers respectively shall operate iu the carriage of them respec- 
tively of said packages, as though imerted herein a t  length * * *. - 

And it is expressly understood, that for all loss or danr- 
age occurring in the transit of said packages, the legal remedy 
shall be against the particular carrier in whose ct~stody the said 
packages may actually be a t  the time of the bappeniug tllereof; 
i t  being ~rnderstood that tile Richtnond & Danville railroad com- 
pally, in receiving the said packages to be forwarded as aforesaid, 
assumes no other responsibility for their safety or safe carriage 



~ I I : I I I  111ay Iw irwllrrctl on i t i  ow11 road, and it is rxpressly con- 
t i 1 i ~ ~ 1  t o  t l i f l  roacl :iutl ~ ta t iou-  of the Riclrmo~iil & Danville rail- 
row1 1~111p:i1~y.'~ 

'i'l~t g,ootl- I\ crc forth\\ ith, :ind without delay, conveyed on thc 
t l ~ i 1 1  oi* tltv n c > ~ t  day to Charlotte, and on the 30th day of Octo- 
i x  I new tlclivcrcil to tht' C'harlottc, Colui11k)ia B Augusta rail- 
! ) , ~ c l ,  :II ;.i\.ing , ~ t  tlrcir tlc-timxtion olr the 15th of November therc- 
:1trcv . 

'1'111 l lic~i~~rio~ltl c !  I ) au \d l (~ ,  t11v Sor th  ('arolina, and the 
( Ir,il l < , - t c ,  ( ' o l u ~ i ~ l ~ i a  (I- A \ u g ~ ~ i t a  i.ailroade, all untlcr the control 
* ) +  1111, ( i t  tii~~(l:ult twill):l~~y, cw-titutc i11 their coniiection- what i~ 
1, ! I (  11 :I- I I I V  l'i~(11no1it Aiir-IAine R:dwty .  'l'here are three 
ot!lt I l i ~ w -  of' r<\illwrtl to be t r a v e r 4  after leaving Angusta. hefore 
t l i c ~  ,irt i;lo- rc:~c.lt the place of final delivery to the consignee, and 
.>;\ t l ~ ?  - i~ thc. 11-w11 tinlc rqui red  in trmiportation, and it was 
uot -Iio\\n I I I I  \r.liicl.i of the roncl-, iouth of Charlotte, the default 
occ~~rrc~cl. 111 c20nwqurnce of the tlelay, thc plaintiff's numerouh 
contracts of sale of the treeh to persons at and nrar BUI-nwille, 
to whom those sent were delivered on the 9th day of Sovember, 
were forfeited ; to obviate the losses of which, they made strenu- 
ous efforts to dispose of them to others, and, a. con~pared to the 
sums to be paid under the contracts, suffered a damage of several 
hundred dollars. 

The defendant company, under the caontract expre~setl in the 
bill of lading, specifically undertakes to carry the good& over its 
road from Greensboro to Charlotte, and then, acting ai  a forward- 
ing agent of the plaintiff, to deliver them to the next carrier on 
the line of transportation to the point of ultimate destination in 
Alabama, arid the like obligation is assumed for each of the snc- 
cessire carriers. 

This duty would in law result from an association of the com- 
panies, under a columon arrangement among them to receive from 
each other arid forward thc goods on to the place of ultimate 
delivery, in the absence of a contract by the rccriving company 
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itself to carry the goods over the whole route, using the succcessive 
lines as agencies of its own in fulfilling its stipulation. Indeed, 
it seems to have been doubted whether the contract for the entire 
transportation did not rest solely upon the receiving carrier; and, 
again, whether one corporation could contract to convey goods 
beyond the limits of the state which gave the company corporate 
existence. But it is now settled, in accordance with the necessities 
of commerce, that a receiving company may undertake to carry 
goods beyond the limits of its own road and of the state in which 
it is chartered, and assume all the responsibility incident to such 
undertaking; while in the abse11c.e of such contract, "it is only 
liable for the extent of its own route and the safe storage and 
delivery t o  the next carrier." 2 Redf. on Railways, $5 162, 163, 
and notes; Phillips v. R. h?. Co., 78 N. C., 294. 

The terms of the defendant's contract are plainly and distinctly 
defined in the words, "to be transported as above specified, and 
delivered to the agents of the connecting railroad companies or 
steamers, and by them to be delivered to the next connecting rail- 
road or steamer, until said goods or lnerchandise shall have 
reached the point named in the rec.eipt." 

The obligation resting on each, attaches as the goods pass into 
its custody, and ceases only when safely carried and delivered to 
the successor. The defendant conlpauy, it is explicitlr declared, 
"assun~es no other responsibility for their safety or safe carriage 
than may be incurred on its own road, and it is expressly con- 
fined tothe ,*oacls and statiot~s of the Richmond & Danville rail- 
road company .') 

Now, the Richmond Q Danville railroad company control, 
manage and operate the three roads forming the Piedmont Air- 
Line Railway, and is consequently answerable for default in the 
corporate management of each. The freight was not strictly 
received on the Richmond & Danville railroad, nor conveyed 
over any portion of it, but it passed into the custody of the com- 
pany bearing that name, and it agrees to convey over and be 
responsible for the safe carriage of the goods over their North 
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properly, becarise solely operated by it. 
The clause which we have just quoted i i o n ~  tllc, c ~ ~ ; i ~ r a i ~  ~IoP- .  

uot mean, in restricting its liability " to  tllc !~):rtI- : 1 1 ~ 1  : - t : l t io i~-  

of the Ricli~~ioild $ D a ~ ~ r i l l e  railroad conip:lli!-," to I . o l ~ l i ~ ~ i '  i t  

to the line of road between Richinoncl : ~ n d  Lhnvill!. or ( ;n~>i : - -  
. . 

horo, since it mould in such case have coi~tr;rc~:ecl I I O  c ~ ! ) l ! ~ : ! i i : , ! ;  

whatever, as no portion of it n7ai to be t i ~ . \ . c w ~ l ;  ill::, ,.\.:I- i t  

intended to exclude thc defendant, au ~namyi l r~ ;  ;ti::l ol)(,i';lt;:~g 

public policy, and void. The defc~~d:rnt ~ * O I ~ I ~ : U I J . >  tIl(111, :IS rc11- 

resenting and operating the line of the C1li:wlottc, C'olnli~i~iii ck 
Augusta railroad in the place of' that corpvnition, rcwive the 
goods at Charlotte in due time, :111d fifteeil days tlicmx clap,w 
before the?; reach the consignee at Eulxarille, iri :l damaged con- 
dition; and there is no explauatio~i :IS to how or ~ h e r c  the need- 
leis deteiition occnrred, nor upon w11ic.11 of the road:: 011 the route 
the culpability rests therefor. 

I n  our opiuion, the defendant c ~ ~ r ~ ~ p : i n y ,  ill the absence of 
such evidence, as representiug the List company u-lmse road is 
under its control, in the course of traosnlission, ~ n u s t  be held 
responsitde for the injury suffered I)y reawl  of tho delay. 

" It seems to be regarded :is settled," says Judge REUE'IELD, 
"that the persons or corporation who coule iuto the use of a 
railway company's powers ant1 privileges are liable for their 
own acts while continuing such use, a11t1 aluo f i ~ r  the conti[~uarrce, 

of any w r o ~ ~ g  wliich hat1 been perpetrated by such 
company upon land-owners or others, by lueaus of' permatlet~t 
erections, which still remain in the w e  of the successors." 
5 145, par. 2. 
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Lrxnr,m 2,. R. R. Co. 

And so the non-delivery, or delivcry ill Ilad contlition hy the 
last of the lines, connecting with the defendant, hy w l ~ i c l ~  tht: 
goods ought to have been carried after they left, tlcfcl~dant's 
hands, is p~imcr. .fc~cie evidence of default in the defendarlt. _lib. 

Trial Evi., 571 ; Lazo.qAlin v. R. R. Ch., 28 Wis., 204 (9 A n ~ e r .  
Rep., 493); Dimon v. R. B. Cb., 74 IS. C., 538. 

E n t  we thi111i there is error in the rule laid ~ O W H  hy the court 
for estimating the damages of the plaintiff, which was, i l l  sub- 
stance, the loss of' the fruits of the several contracts wit11 pur- 
chasers in consequence of their inability to mnkc deliveries i l l  

time. 
I I n  Hovtle \.. Mid. Rail. co., the plaintiff; 11acl ruade a contrnc.t 

to delivkr shoes for the uw of' the li1rellch ariuy at  a very I~igh 
price, a?ld at  a fixed tirue. 1nfortn:ition waq given the defendant 
of the tiwe of coutract-delivery, I)ut uot of the ~~jecia l  nature 
of the contract. The delay in transl)ortatio~~ prcvcnted a cow- 

pliance with the term> and the contract \\as lost. I t  wai held 
that the dekudxnt was not liable for thc clifYerence bet nee^^ tho 
ortli~lary mwket value of thc shoc.~ a r d  the coiltract price-not 
I~aving been iuforn~ed of the ipecial circutnstauces that led to 
the loss. L. It., 7, C. P., 583, affirmed in L. B., 8, C. 1'., 131. 
111 this case the judge wid:  ( 'There I I I U ~ ~ ,  if it be sought to 
charge the carrier with conseclueiwes so oncrous, he distinct evi- 
dence that he llad notice of the Facts, olld n.ssented to accept thc 
contmct on h o s e  te~ms." ~ v o o d ' ~  Atayne on Ddmageb, 55 34, 
38, 41. 

I n  i&ce v. Ranzwy, 74 N. C., 11, the c40ntract, for violating 
whic.11 the actiou was brought, wai for the cfionstl.uotion of a bvat 
to be used for the accommodation of' I)ersous expected on an 
excur.iion train, and the plaintiff engngetl this boat and passen- 
gers to f i l l  it. The boat wa* tlot h i l t  in time, and consequently 
the fares of the passengers engaged were lost. It was declared 
that, as this contract was for a specific occasion and purpose, and 
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the damage i~n~netliatcly ant1 ~lwesiarily follows the breach. i t  

was reasonably conterriplittctl 1,y t h t  partics :~nd c.ooltl I)( 
recovcrtd. 

The true measure of the d:lnlages i n  the present corltrnct, in 
the abyence of any information to quicken the tliliget~ce of' thcx 
carrier and enable him by greatrr activity to avert the 10s-, is the 
differeace hetween the market valr~e of the good+ :it the time 
when they ought to have heen delivered and nere in f ict  tleli\.- 
ered, if in equally g o d  con(litio11; ant1 if not, with an incwxw 
to the extent of the deterioration resnlting from the nnnecessarv 
delay in forwarding. 

Follo~ving the practice porsned it1 bur to?^ L. R. R. Co., 8.1 5 
C., 192, we re-open the iqsnc as to damages, ant1 rermtld the case 
to the end that an inquiry thereof be nnadc in  the court below. 
The  appellant will recover the costa of the appeal. Let thit he 
certified, &c. 

PER CURIAM. Judgment acrordingly 

R. R. CR14WFORD & CO. 8. (;EISER M.4SITl~AC'TURING 

C'OMPASY. 

Cont~act, breach qf-Measure of Bcrmngrs. 

1. -4 paper-writing as follows: You will please filrnish threshing ~naclriner 
[descrihing them) to be shipped to Salisbury on or before May lst, 1881. 
at  a discount of 30 per cent. from price-list, to he paid by draft at date of' 
shipment, &c., signed by both parties to the transaction, is a contract suffi- 
ciently explicit to snpport an action for ils breach. 

2. The measure of damages for a failure to furnish the machines is the differ- 
ence between the contract price and their market valne at Salisbury, on  
the first day of May, 1881, less the cost of trimsportation. 
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3. The expenses incurred by the plaintiff' in sending an agent to the defendant 
i n  reference to the matter, are not to be included in the damages resulting 
frcm the breach of the contract. 

4. The caw is remanded to the end that the damages may be assessed as herein 
directed. The verdict and judgment in other respects are not disturbed. 

(Burton v. R. R. &., 84 N. C., 192, cited and approved). 

CIVIL ~ C T I O N  tried at Fa11 Term, 1882, of ROWAN Superior 
( 'onrt, before Gudger, J. 

The  action was brought for a breach of contract. The  plain- 
tiff' allegctl that he antl the defendant, a corporation organized 
iw the laws of Pennsylvania, whose principal place of business 
was a t  Waynesboro, in said state, entered into the following cou- 
tract on the 28th ot' Angust, 1880: 

WAYNESBORO, Franklin Co., Pa. 

Geisw M~~nufac tu~i r~y  Conzpun,y : You will please furnish, 
marked to me at Salisbury, S .  C., six No. 2 separators [thresh- 
ing machines], four of said machines to have horse-powers and 
to  be changed to suit the trade, either to be on two or four wheels, 
as seem best, and to be shipped on or before May 1, 1881, at  a 
discount of 30 per cmt. from the list of the Geiser Manufac- 
turing Company, to be paid by draft a t  date of shipment, and 
any eugines wanted, a t  a discount of 26 per cent. from list, pay- 
able when shipped. (Signed by the plaintiff antl t,he defkndant). 

On the first day of March, 1881, the plaintiff informed the 
defendant that he was ready to pay cash for the machines, and 
requested that an invoice be sent hy mail, a t  once, for the arti- 
cles described in the contract, and, about the 19th of April fol- 
lowing, offered to pay defendant for them, and requested a ship- 
ment according to the contract; but defendant declined to accept 
payment, and refused to ship the machines. The  plaintiff fur- 
ther alleged a readiness to comply with the contract, and that he 



has heell srli),jectctl to inconve~iii.nce anti d:ini:ig~, by re:lsoll 01' 
t he  failure to pcrf i>r~x tlic saint O N  t11e p r t  of' t l ~ e  def'cntlant. 
i 7 1 hc ( l e f ( w d i ~ ~ ~ t ,  : i~~s\i.erit~jr,  :tdmit+ the  \rriting bet f i~r t l i  in the, 

c:onrpl:lint and alleged to I)e :I cSontrncr, n s t l  which tlic defentlant 
wf'ers to  as a "letter," to be correctly set f ; ) r h  ; but  clctiicx that 
it  in a n y  way binds the tlcfctdnnt to furnish t h e  ~nachinery  
therein 1-eferrcd to, a t  the  prices t l~ereiu sperifietl, o r  to  f n r l i i 4  
them a t  a l l ;  thvt upon  the  fjcc of ,aid Iettcr, i t  is, a t  ~l lust ,  ;\ 

writter~ request to furnish the ~iinclii~ies : ~ t  the prices d e s i g ~ ~ a t e d ,  
and is in no way b i ~ d i l ~ g  or  oblig:iti~rY L I ~ J ~ I  tlie c lef ' twla~~t .  
'file t l t*fc~~tlant  a d ~ n i t s  the rereipt of the  '(!ettern from p l a i ~ ~ t i f l ;  
ant1 intended to con~l , ly  with the request, a l t l i o ~ ~ g h  not I~ountl  to 
d o  so, until  the early part of the  year 1881, \\-hcsl tlic defenda l~ t  
closed out a contract \\-it11 :I firm in Riclinlo~ltl ,  \ ' i rgi~~iu,  for a 

sale of' these ~nachiliei,  ant1 on the 9th of February,  1881, noti- 
fied plaintiff t l ~ a t  in consequence of t,lle creation of suc.11 agency, 
t h e  tlefeutlant conlti not coniply with the request of l u g r i s t  28, 
ISSO, but  that  being still willing to  ac:comnloclate the  plaintiff; 
so as not to interfere with tlie cnritract with t h e  firm in Ricli- 
niond, notice in wr i t i~ ig  was given the plaintiff, o n  Apri i  4, 
1881, that  if plaintiff \roultl give deferldant a gnaranty to sell 
the machines a t  factory prices, with freight added, the  defendaut 
wciuld farnihh the  ~uachines, to  ~ \ - l ~ i c h  tire / )hint i f f  refused to 
cotnply. To secure ~rach guaranty, the  def(wlant  erdoset l  a bontl 
to be s i g ~ ~ c d  hy plaintitf, whicll was al,w declined, ant1 this 11-a? 
doue hefore a n y  ile:riand for tlir tuacl~ines; ant1 that  plaintiff 
could not h a r e  sust:tined any datnage ; uor was clefeuda~lt legally 
1)onntl to frirnish thc machines after tlhe plaintiff refused t o  sign 

the bontl. 
T h e  follo\ving issues were submitted to tlie j r ~ r y :  
1. Did  the defendant contr;ict to sell and deliver to the plain- 

tiff the machines mentionc-tl in the complaiut, at the  prices 
s tated? 

2. W a s  the plaintiff able, and did he  offer to  corr~ply with his 
par t  of  the contract? 



3. Di(1 tlefe11~1:tnt h i 1  r t )  ( Y ) I I I ~ ) ~ ~  \ i - i t l l  it,> ~ M I - t  of' the c u n ~ ~ x t  : 
1. \\ '\)at c h ~ l a g e s  tlic! ~ ~ l a i ~ r t i f l '  ,511.tail1 bj. wasoll oi' clef'elr- 

dant'.. f:ii1111,~ to  (:t,ii~ply ~ v i t l ~  t h ~ !  ~ V I I ~ I ~ X ~ ?  
T11c l i l a i~~t i j l '  to>tifit>d, : I I I ~ O ~ I ~  oti~c>r t l t i ~ p ,  t ! ~ ~ t  ivw :I: 

\\'aynfil)oro u l i e ~ t  tlict tleScmi:~i~t ('ot3i1)aljY wm c:losing husinc.+. 
a11d n ~ a ~ l e  the s ~ i c l  co~ltl.ac~t, \vtii,:l~ tllell rc~tlucetl to \ ! -r i t iq  
i)y the hecretai,~- of the c.oiill):iirj., n l~t l  sig;.iletl hj- h t h  l):trlics; tliar 
h e  co11t1-;icte(l tc~ sell two of' the t i iwhi lw a t  list p r i w ~ . ,  alld coultl 
have  sold t1lc11: all :it those prices. 

I , y i ~ c h  tcbtificcl for  lain in tiff'. t l ~ a r  ~ I J  tllc: 19tll of' .Il)iil ,  1881. 
a1 the  instal~cc of' plairitltl; Ile \\el!( t u  scc: defe~ltlmrt ;it it5 1)lac- 
of buail~r%, \\'aynesiwro, ant1 offere(1 t o  1)ay for thc rdachillc+, 
ant1 tlen~al~cletl their s l~ i l )~nc~! i t ;  Ile tii-lbrc.tl the !iloliey hut tlefen- 
c l a ~ ~ t  r e i ' ~ r d  to  awcpt  i t ,  o r  to h i p  the unachinc.;, ui~less  plaintiff 
wodtl  giv(> a I~ontl 11ot to  sell them at  lcss t l lm list priccs ant1 
f'reight cliarges; his exl)ellse:j in going tllere were tell dollars; IIV,  
(lid n(;t agree, as a g e i ~ t  of pluil~tifr, that  the bond required would 
be g i v e ~ l .  

T!ie t l e f e n d a ~ ~ t  offkred ill eritlence several letters betwcen the 
parties. T h e  only one of' iml)ortancc is that ntldressed by clefen- 
tlant to plaintiff, dated Apr i l  28, 1881, i i ~  which tlefendant Aays : 
" Y o u r s  of 26th received and noticed. \Ve knew ~ ~ o t h i n g  of' 
t h e  transaction you speak of; until  long after we sold you the  
wachines, or rather contracted with you for the111 ; a d  i f  you 
nlean what  yon say, the i)oud will d o  you n o  harm and keep t h e  
p i c e  where it  s h ~ u l d  be." 

T h e  clefendaut requested the  conrt to charge the jury tha t  t h e  
paper-writiug offered, dated August  28, 1880, as  the evideuce of 
t h e  contract, is so defective and  uncertain that  it  cannot be 
enforced, and the plaintiff cannot recover upou it. Iiefused, 
and defeudaut excepted. 

T h e  court charged that  if the  ju ry  believed the defendant hat1 
h i l e d  to c o n ~ p l y  with the  contract made 011 the 28th of August ,  
1880,  the plaintiff could recover; a n d  that  the  measure of dam-  
ages would be the difference between the  price agreed upon and  



I : ,  J .  The oul ,~  poii~t  ],resented by the record, a- r a i d  in 
tlic cwurt below, is the excc.pticm of' the cl(~f'endant to 1%- Honor's 
t c f i 1 4  to givc thc instruetion+ a 4 d ,  to-wit, that the lmper-writ- 
mg, datetl ,lugu-t 28, 1850, a* the evidence of the contruct, is so 
,ic&ctive and ~ulcertain t h t  it cannot LC cnforeed, and as the 
 plaintiff'^ demand i i  bawd thereo~l, the plaintiff cannot recover 
. I I  thib action. The  ii~struction n:l, propcrly r e f i ~ d .  

The  contract is +ufficicwtlp esplicit to rn:rintnin the actiorl. Any 
,,ne who read> the papcr-n riting n oulcl :rt once nader>tand its 
( tuport :  that il i~ :In agrccnlent 011 the J J W ~  of the defendant to 
furnish thc article5 therein tlcscribed, on or befhre May lst, 1681, 
tbr which the plaintiff was to pay the defendant, at datr of'ship- 
ment, by hi< drafi of' that date, the amount of tlci'cndant'~ pub- 
lished pricey fur wid artirlc-, less by diieount of 30 per cent. 
r 7 lhere  i- no uncertaint> or anil~iguity about it. The  defendant 
understood it. There i+ i ~ u  allegation, or even pretence i11 the 
an,imer that there \ \as  an) such indefiilitenes- in the terms of the 
writing, a, that insisted upon in thc prayer for instructions and 
t h t ~  argument of' his councel before thi i  court. 

One of the defenceb Get up by the answer was, that the paper- 
writing was a mere requezt, on the part of the plaintiff to the 
defendant, to furniih the machines, and mas not a contract. I f  
not a contract, why s i p  it? "A contract i- an agreement upon 
3ufficient con>ideration to do or not to do a particular thing." 





1 The  primcc ~ i l c i e  evidence of negligelice on tlie part of n r:~ilroad cornlmny 
in a suit for damages for kiiliilg stock \ E a t .  Rev., c11. 16, 6 11) is not 
impaired by a locd  act requiring stilck t o  Ije fenced in, i~n:  tile defendant 
must repel the preau~l~ption by iati;l':lctory proof to the j u r y .  

2 .  T h e  fact that the 'Lstocli lam" makes it unlawful for :lie plaintiff to permit 
his cow to run at large, affords no excuse for nri injnr!. :o her resulting 
from the defendant's negligence. 

:i. The  measure of damages in such case ir  tile tlifircnce in tlie valr~e of the 
cow and tha t  of the beef. 

1 Ounter v. TVicker, 85 K. C., 310; Uoyyjft v. R. K .  C'o., 81 S. C., 450;  nzarhccm 
v. R. R. Go., 82 N. C., 392:  S 1 i r t o 7 ~  r. R. R. 6'0.. 84 S. C., 192, cited and 
approved). 

CIVIL ~ C T I O S  trietl a t  Fall 'Terln, 1882, of >IECKLENRT;KG 
Superior Court,  before Grc(zr.s, J. 

T h i s  action was commenced before a justice> of the peace to 
recover damages for killing a cow of the  plaintiff. T h e  cow, 
without the plaintiff's knowledge, escaped from tlie enclo.ied 
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paitwe gronntl in which she had lwei1 confined, a r d  strayed of 
:lntl, from a crossing highway, entered upon the track of tllr 
tlcfendant's railroad and was seeu hy the engincer of' an approach- 
ing  trail^ wheu a mile distant as 4 e  came out of' a "cut." Tt 
was midday; the train cmsisted of eigl~teen loaded cars; the 
v~~g inec r  applied the brakes and blew the whistle to frighten thc 
:mima1 ant1 make her leave the road, hut to no purpose; the cow 
\\as struck 197 the train, before it cot~ltl be stopped by the appli- 
ancci at  h:ml, and instantly Itilled; her value, when alive, was 
t h i ~  ty dollars, nod her dead body was worth for food about two- 
thirds of that srlu:. 

Verdict and judgment fur plaintiff; appeal by drfendant. 

Mesaw. Bumel /  K: TVullcer and E. I< P. Osbome, for plaintiff. 
JImsrs. D. SchencE, Reade, Brcsbee & Busbee and FIernnzing 

Hobwtson, for defendant. 

SJIITH, C'. J. By a local act applicable to the county of' 
Mecklt.nlmrg, where the collision occurred, it is mtide unlawfi~l 
for live stock to roam at  large in that coanty, and the owner, 
who negligently permits it, cornrrlits an indictable o f h c e .  Act 
1876-'77, ch 122. 

The  errors assigned in the record brought up by the defen- 
dant's appeal, are in the refusal of the court to give to thc 
jury the following instructions: 

1. I f  the plaintiff, being required to keep his cattle fenced in, 
allowed his cow to strap off and go upon the company's road 
wlicre she w a i  exposed to iujury a i d  was injured by the train, 
i ~ e  was guilty of contributory negligence and not entitled to 
recover. 

2. I n  sucl~  case, if liable at  all, the defendant would be only 
liable for the consequences of gross negligeilce in its officer5 and 
agents. 





loc~il act wiiic~11 requires stocli to I)e f'cnced in and riot srlfiere(1 t o  

roam u p o n  the 1.111e11closet3 fields of' otller.q, a r d  we see n o  IYWOII 

1v11y it ,410ultl 11ot equally apply in this as in other corlnties. 
r 7 1 he prc.jence of' stoc.1; on tllc road is cver~t inl  to the  injnry ji l  

one c3:lse as T W I I  :IS in the otlier, a n d  i f '  this procee(1 from the  
\ V : I I I ~  of c31-c i l l  running the  train, 1v11y shonid not t l ~ c  R B ~ P  

renicdy I>(: open to Ilotlt, ancl t l ~ e  wnlp evidelice availuhle to fix 
t l ~ c  rcsponsii)ility:' I k q y e t f  v. I?. R. Co., 81 X. C., 439; Dur- 
I ~ o m  v. R. E. Co., 8 2  ?;. C., 53'2. 

r '  1 lie c o ~ l r t ,  t h e ~ ~ : f o r e ,  r r~led c o ~ ~ e c t l y  i n  cxpl:iiuing thest:~tutory 
p r c r ~ t ~ ~ ~ ) t i o ~ ~ ,  ant1 leaving the h c t s  relied 011 to repel it  to be con- 
sidrreil hy the jury.  S o r  \\.:IS there error in rcf'usil~g the  scco~~cl  
instrrlction as to gross ncgligel~cse. If' there was ~ ~ c g l i g e n c e ,  
tl lert~ w:is re , i l )o~tsihi l i t - ;  ant1 so tlic jury werp directed. 

Rut  we tlrinl; the conrt ought to have given the i~~s t r r ic t iou  
i r !  wsj)ect to tile I I I C ~ P I I I Y :   if (1:11n:uges. T h e  piaintiff' is elltitled to 

c-c~i!:l,ensatio~~ to the cxteut of' the  ii!jnry done in ~wt ions  for 
trcsi,na.-not a +  in trover to the full vdrie  of the prol)erty con- 
verted. T h e  cww, as the  plaintiff' testifietl, was worth from 
eigl:teru to ttventy dollars, :ls I-wf, ant1 wiis his property still. 
I f '  she conid l ~ n w  been sold f i ~ r  tllat sum,  or was worth it  to t l ~ t  
o w ~ ~ r r ,  11e sl~orild have ~liatle suc11 r e a w n h l e  use or c l isposi t io~~ 
of the: con. as  \vor~ltl have proportioiiately di~r~inishet l  hi+ ~ : I I H -  

ages. 'I'his rule is e~~tabl is i~ecl ,  and we concur in it  as a reason- 
:il)le rule, 11y R. R. Co. \,. &7inqmz, 21 Ill.> 646; 1 T h o m p .  011 

Srg. ,  539. 
Prlrsuing tlitl COUIPE adopted i l l  Bwto,c v. R. R. Co., 84 S .  

('., 192, \vl~ercb the only error wa.C in the ruling as  t o  damages, 
\ve set aside t l ~ e  finding on that issue, LIIILI award a new trial u p t i  
it, :illti i n  vtlter respects affirm the judgment. F o r  this purpose 

\vc remand the ?aye. 
PER CURIA 11. .Judgment accordingly. 
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1. \Vilere an injury results from negligence and the act of the plaintiff k. 
directly c~nnected m d  concurrent with that  of the defendant, the plni~l- 
tiff"s negligence is the proximate cause of the i~ l ju ry  and will bar 1 1 i ~  
recovery in a stlit for danmges; but where the negligent act precedes that 
of the defentl:int, it is the remote ainse, and tlw defendant will be liablt~ 
if the in,jnry c o ~ ~ l d  have been nvoirletl by the exercise of re:isonable ~ : I IY, .  

2. P1:~intiff"s mttle killed by defendant7s t rain;  Hckl, that even if the, 

plaintiff was guilty of contributory negligence i n  tnrning the mule out of' 
his enclosure, he is entitled to recover damages if defendant could I~avc. 
prevented the accident. But the plaintiff had tlie right to turn ont the 
~nnle ,  and the act can in no sense be considered as contribntory negligence. 

;;. The  law in reference to "cornmon of pasture"ttoucLed upon and discussed 
by ASIIE, J. 

~ . B i r r ~ p p  v. Whitjfeld, PI N. C., 2G1 ; G?cntn v. Wicker, 83 N. C., 310, and cwr 
cited, approved). 

CIVIL ,~C'TION tried at  F a l l  Term, 1882, of WILSOX Superior 
C'ourt, before XacRne, J. 

Plaintiff clailns damages otvasiolled by the running over ant1 
killing his mule by defendant's train. 

r 7 1 he following issues mere submitted to the jury: 
I .  Did defentlant negligently kill the plaintiff's ululr '? 
2.  What  was the value of the ntule? 
The jury responded in the lwgative to the  first issue. ,Jtdg- 

merit against the plaintiff for costs. 
On the trial, the plaintiff testified in his own behalf that he 

was the owner of a mule which was lrnocked ofY the track a l ~ d  
Idled by defendant's train o ~ i  the 16th of Juoe, 1880; that lie 
lived on the east side of the road, about fifty yards from thc 
track, his horse lot being on the same side ant1 about the same 
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distance from the track, and his well abont same distance on the 
west side; there is a public road lending across the track, over 
which his stock, wheu turi~ed out of the stables, were in the 
habit of going to the well for water; there is also a field on 
either side of the track; the fence on the west side is about 
seventy yards from the track, and that on east sitle about sixty, 
the fr)rlner extending a umile, the latter only about seventy yards, 
not as far as the point where the mule was killed. When the 
witness' attention was first directed to the mule, he was grazing 
o r 1  the road-side about sixty feet from the track, and when the 
whistle of defendant's locomotive conln~enced blowing, the mule 
bewlne fi-ightened and ran along the side of' the track in a Iittlc 
h o t - p t h ,  antl was struck, when attempting to cross, about one 
hundred and fifty yards f rom t,he crossing, on the sonth side of 
whioh is a deep "cut" extentling a hundred yards or more. At 
the crossing the road is level, u p  grade going north to the cros+ 
ii?g, down grade after passing it, straight track, one on the loco- 
nlotivc could see a mnle five hundred yards on the track, tht! 
whistle was hlown considerably one hundred and fifty yards 
before the train struck the mule, when the witness noticed that 
the train "jarred hack," and did not think it slacked its speed. 

The  eugineer (McSweel~) testified that the train was running 
a t  the rate of' twenty-eight or thirty miles an hour, and was sup- 
plied with all necessary machinery and air-brakes of the most 
approved kind. When he got ont of the "cut" (he could sec 
nothiog I)efore 11e got cmtj he saw the mule grazing on the sitle 
of the road. H e  stootl on the right side of the engine, the mule 
was on the same of the road, alr~out two h u d r e d  yards ahead, iu 
the jam of the fence, about sixty-five feet from the track, he 
blew the cattle alarm a great many times, and applied the brakes 
which were attached to each coach in good condition, antl worBed 
fro111 the engine, the mule ran about fifty yards on the right side 
of the track, and wa5 seen by the witness about two hundred 
yards ahead, coming towards the track, and as soou as he dis- 
covered it, he put on the brakes, and stopped the train as the 



. . s l ec lm,"  the ] :~s t  cnr, rrac~hctl the ~) lace  wllcre tlic mule \ ~ i t s  
t i .  I-ic stoplred a ~ ~ i u t l  or two o r ~ l y ,  uiotl 1111 tllc jwrc l l -  
t i res  he cv)nltl, Iratl Iweli an cviigiliccr for  t l~ir tc i~tr  yt'nrs, atid 011 

clef'c.~itlnrrt'i I Y ~ I  fi11lr ~ P ; I P ,  rlic t r a i n  ~ U I I I I ~ I I ~  ;i% it \V:W (.0111Cl 11ot 
I,e i tolr l )~t l  in le,+ t h a n  t \ r o  Ilrini11~c.tl z ~ i i t l  fift!- yaltl.5. 

-1 pisse t rg~r  011 tile ttxin (( 'arranxy) \va< next ex111ii11uI ::a :I 

\\.itness fiir tlef'twl;~nt, Hc s t n t d  t l ~ a t  ilc o\?sc9r\-c?il nil u1111sua1 
::I:IOU:I~ of' hlo\vi~ig, : I I ~ { I  that  tlie trait1 ",-1o\v(~4 ( l ~ ~ \ v n , "  *tartv(! 
OF again wit11 wl~ist le  I)lon.ing, f ~ l t  ti jar,  I(ii)iictl out (if tile 
\ r indow ant1 san- the  in111e fall; the train came nrxr e ~ i o a ~ l l  to n 
-to]) f i ~ r  the \vitlie,+ to have got off; the \vllist!(& I) l (w +evcr:iI t i t n ~ h  
O I I  the other sitlc of thi: cros-ing, 11ut got prctty \roll under XI?, 
:!t the rate of >even or e i g l ~ t  luilcs all hour, \\.1ic11 the I I I I ~ ~ ~  \v:I-. 

- truck, t h r  jarr ing [nay have 1)wn i~~n?c . t l  hy tlic :ipplicatioll of' 
the  hra1ie.s. 

H o r n ,  a n o t h ( ~ i ~  \vi!nc+ for tlic t l P f ( ~ t ~ ( l a i ~ t ,  w w  011 tile same 
train, he:ircI tlicj c.;~ttle a l i in~ l  Ii1ow11, fblt the  irtxkrs go t lonn,  
I I I o I ~ ( ~ ( I  out of tlrc \vir~tlo\v : t t i t l  .a\\. the nlult: ffrli. 

K n i g h t ,  the 1llastc.1. of tian-port:jtic,n oil tlcfi.i~lailt's roacl, 
-r:~ted t l ~ a t  tlle tixi11 n.as \veil supl)lietl \ritli I)ral;vi, thc whctlulti 
t ime was n h n t  thir ty  ni i l t :~ aii l iow, i ~ ~ c l u d i n g  >tcrppngcs, h u t  thc 
running  I)ctwrc~l c l q ~ o t i  was nlucll f';istcsr. H e  alho tcstifi~(1 to 
the good cii:ir:ictc~r of' the  engi~lecr. 

(;eorgr:c 7'. Strollg, all ; ~ t t o r l i q ,  wlio exanli~ietl o11c .J(~+x~ Tb:rrlr:y, 
:i witne+s ii)~ plai11tif-F 011 :r f'orunc:r trial, atit1 tot,li 11ott.s of' Iris 
testimoily, statetl his testimony to be, that  tlic nirilc was f ' c ~ ~ l i n g  
in the cart-l~atli  alld lock of' tlie fenw, the \vl~istIc 1)len- an0 the 
lll~lle T:II~ ( 1 0 \ ~ 1 1  :I foot-l,:~tli fi!rty or fifty yards, wlirn i~ firat h l e ~  
the train \\.as tn.o or tllrtie Iluutircvl ~-:irtli  o f ,  ant1 a I~ulitlretl :LII(I 
iit'ty o r  two ilunclretl partls f r o ~ u  tiic c.ro.+aillg, n11c1 wa- twel~ty-f i r?  
01. thir ty  ~ a r d s  from tllc mule wllen it hlew the last time, the 
1)atll was thirty feet fi-om the centre of tile trac:li, the trail) (li(! 
not slack 111) before it struck the inulc~, but  s1:iclierl ti little after- 
i rards;  on c ross -exa l~~i t~n t io l~ ,  stated that the wllistle blew a t  the 
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crossing, ant1 :~g:iin wlren nearly opposite the mule, tile train 
might have slacked sorne, the mule was gray, ant1 could haw, 
been seen a great distance on the track. 

Sevtwl witnesses testified as to the good character of thu 
plain t i f .  

His  Honor, anlong other things, charged the jury, that catt,li. 
owners in this state are not hound to keep them i,n enclosnres 11)  

prevent trespass upon others, but  if the jury are satisfied fronr 
the evidence that the plaintiff, knowing the train would pass that 
point, in a short tinre, tur.necl the mule upon the track of &feu- 
dant a d  left it there, and this action of his contributed directly 
to the injury complaiuetl of; the plaintiff would be guilty o r  

contributory negligence and would not be entitled to recover. 
The  !)laintiff excepted, a d  then requested the following instruc- 
tion: I f  plaintif was guilty of negligence in turning his rnnlc 
ont, yet, if defet~tlant hy the exercise of proper care could have 
avoided the injury to the plaintitf's nrule, the plaintif is entitled 
to recover. This mas refilsed, and the plair~tiK' excepted ant1 
appealed from the jutlgn~ent. 

N e s s ~ x  Strony & Smecles, for plaintif. 
No caound for defendant. 

ASIIE, J. N7e are of the opinion there is error in thr: instrnc- 
tion given to the jury, and in the ref~isal to give that requested. 

Ry the common law, every person is obliged to confine his 
animals to his own premises, but in this state the co~umon law 
has never obtained in this respect. In the early settlement of 
the country, when the population was sparse and there were vast 
tracts of unenclosed lands, cattle were permitted to run upon 
what mas called the "range"; :ml although strictly unlawfiil 
when they grazed upon the unenclosed lands of any one l)csicle+ 
their owner, i t  was a trespass, winked at  by the law. Hy :L liin(1 
of tacit consent, each farmer mas recognized as having a "commo,c 

de vicinage" iipon t'he unenclosed lands of his neighbor. Thtb 
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:131ili providing that no pcrion shollltl rVcov~r  : I I I ~  ~ I : I I I ~ : I ~ C S  doll(, 
1)) lior+cb or otlier st0c1i ulmn his ( w h e t 1   ground^, 1l111iw 110 
cordd 111:tIie it appear that he had :I coot1 :uitl +uffic.icwt f'c~~cac. 
'I'lie object of' nhich legi+lntion item to l ~ a v c  l)ecvl, to fbnc~c otlt 
o ~ d i  ~ w i g h h r ' s  ( ~ ~ t t l e ,  r:lth~r t h l  to fence one's own in, tllcrehy 
~-ceopiiizing the right to tun1 one's cattlc to f'crtl upo11 thc "rangc." 
h ) y l y n  v. I.171dficld, 81 S. C'., 261. 

If, then, i t  is no t r e s p s  for cattle to W:LII ( IC~ 111)o11 I I I I ~ I I ~ I o ~ . ; c ~ ( I  
I:~lltls, and l)ersoiis w l ~ o , ~  e:~ttle stray ul)o~i :III ul~fi.~~c:cd n~ilro:~tl 
track :we not tllcrcby pl;~ccil in the positiol! of' \vrong-doers, it 
f;)llows that railwiy comlmics :we liablc for the ordinal:\- acgli- 
geiicc of their servants toward such animals. I n  Mississippi, 
where the guttsi " common de vicinaa$~e" prevails as in this state, 
thc cloctrinr: is tbui: :lnnoiinced : "Persons living contiguous to 
rai1ro:lds 1i:tve thc same right as others, i n  lilore remote locditics, 
to turn their cattle upon the range ; but they assume the risk of 
their greater exposure to danger. The  cattle are liable to go 
11p011 the road : the company callnot detain them damage feai;aiit, 
any n~ore  than an? other land-owner; nor can they treat t h c n ~  as 
~ll i lawfi~lly there, and therefore relax their care : i r d  eforts to 
avoid their destruction. The only justification of' the conipany 
for h j u r y  to them is, that in the prosecut,ion of their orc1in:try 
xiid lawful busiaess, the act could not have been avoided by thc, 
use of such care, prudence, and skill, as a discreet man wo111tl 
put forth to prevent or aroicl it." R. R. Co. v. Field, 46 Miss., 
573.  

If, therefore, the plaintiff turned his mule oat of his e~~c.losurc., 
as he had the right to do, the act could in no sense be corisideretl 
as contributory negligeuce, and it was error i n  the judge to charge 
tlie ,jury that "if yon are satisfied by tlie evidence that the plain- 
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I .  A railroad cotnpnny is Iiable i n  damages sustained by reasoll of a delay iru 
the  shipment  of freight. 



2. \Vhere i t  rehrses to receive freigijt tendered for trar~sport:~tii in,  :in ;wt ion fov 

t h e  penalty of fifty dollars,  a s  provided by the  act of 1879, clr. IS.', illay 
he brought. 

3. W h e r e  the  action i s  fur tire penalty for allowing freight \\.hen received t o  

remain unsllipped f o r ~ n o r e  than five d :~ys , a s  \ ~ w v i r l e d  by thc  act  i l f l S i 4 ' Z .  
ch .  210, $ 2 ;  Held, t h e  "five d; iys1 '  nlelrn five fir11 running (li ly+---escl~j.  
sive of the day of delive1.y and t h e  clay of shipment. 

f Keeier v. R i t i l ~ o n d  Co., $6 X. C.,  346, cited 2nd ap!rro.i.td 1. 

('ITIT, ATIOX tried at Fall Tern, 1882, of' HALIF \ \r Supc- 
rior Court, before XcI ioy ,  J. 

The  action was brought ~u ldc r  the  act of 1874-'75, ch. '240, 
3 2, to recover a penalty for the detention of one bale of' cotton a r t  

the dt~fenclant's depot in  Enfield, S. C., ti-o111 the tl~ircl tl;? o f  

Sovember, 1881, to the 10th day of the .:line month. 
The cotton n n, cwritd to the depot at Enfield a d  tentlcrcd to 

tltc a p t  of the company for 4lipme11t on the 3d day of' S o r c > u ~ -  

ASHE, J .  T h c  action camlot h ~ .  .u4xincd. Tht> l) l :~il~ti tb 
have miqtaken their remedy. It \\:IS the clut! of' tlic, dcfibltla~lt 
to rllip the rotto11 n h c n  clelireretl, a i d  t h i r  fililuro to do LO gavcJ 
tile p1;liutiffq a right of' action for -r~c.h d:i~u:~oc'- :I- t lyt  I I I ; I ~  I l<~vc~ 
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1.  T h e  transcript of a record on appeal must show the matters a t  issue in t b t  

case; they cannot be supplied by a reference to tliose in the record or' 

anolller case. 

2. T h e  decl:i~~:iti~~ns of :In agent in reference to acts not within the scope of his 
agency, :we not :idmissihle to affect the principal ; T h e w f o r e ,  in an action 
against n railroad company for the penalty for delay in shipment of loc;ll 
freight, i t  was held error to admit the declarations of a station agent, t o  

the effect tllnt the company, during a certain season, used most of its a t r s  
in transl)orting tliwngh freight-his agency being unconnected wit11 tiit. 
tllronqh freight b~winess. 

3. T h e  c.l;n~se in :L bill of lading that the goods will be shipped "at thecoi:- 
veriiencc. of the cwnpany," will not protect it  from 1i:ibility for an rillre:!- 
son~l i l e  delay. 

( W h i t e h e r t r l  v. R. R. Go., 87 N. C., 2.55 ; Smith v. R. R. Co., 68 R'. C'., 107, cited 
and approved). 

CIVIL L q ~ ~ ~ ~ ) ~  tried at  Fall  Tern), 1882, of H s r , r ~ ~ s  Supe- 
rior Court, I d o r e  &IcKoy, J. 

T h e  defwdant  aj)pealed. 

SMITH, C'. J. The plaintiff?) on Decet~lher 28, 1881, deli\.- 
1 ~ r . 1 1  to t l ~ c  defendant's sgeut at the depot of the cwmpany, in 
E n f i c l t l ,  t\renty bales of lint cotton for transportation over it? 
ro:d and a cwnnecting line, consigned to con1mission merchant. 
i n  Sorf'olk, Virginia, and they remained in the defendant's ware- 
I~ouse un t i l  the 7th of January, 1882, before Leing sent off' i n  
the cwmpany's cars. 

The bill of lading or  receipt given to the plaintiffs, a1 the 
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t ime of the deposit \\.it11 the  age~r t ,  contain* 21 (~I:III . ;( :  that  i l l ( >  cot- 
ton i s  received '' f i r  t rmdportat io~r  a t  L!0IIl]~illl~'~ co~~venicwc.e.'' 
alrd this was :~ccepterl h,v the ~llaintiffb. 

T l ~ e  nctio~l is to r r c o v c ~  the ~ w n : i l t , ~  given IJ? the  act of' 
1874-'75, ch. 240, 5 " for allowinp freight recv i~od  for shi1)- 
went to renlaiu ~lnshippetl for more than f i re  (lays, unless a c w -  

trtiry agrecnlent be entered into, awl the t l e f i m ~  set u p  iu the 
:ii~swer is, that  "as w o n  as the tleferr(lmt could provide tlw 
necessary cars, tlie said cotton \\-as f'or\rardetl to  tlre cmsignee.;, 
and  th:it o w i ~ ~ g  to the l:rrge amount  of (40ttotr wutl other freight 
drliverecl to the defenclant f i ~ r  tralrsportntio~l ;it that s c ; ~ s o ~ ~ ,  it 
w s  inlpossihle to ship the  cotton at  a n  cnrlier (late." 

r 1 1 he record states that  all thc issues, liot setting tire111 o ~ ~ t ,  wcl,ia 
filu~rd 11y the < ju ry  ill fhvor of the plai~~tiffk,  a l ~ d  tlris tlefbct tlnc 
counsel unt1ert:lke to supply 1)y a written :~gweiiient,  sipue(1 b!, 
both, th:it the   issue^ were the same as t11o.e i l l  tllc recoi*tl of the 
appeal in "Bdl v. II'. d. H'. I?trilronr/ GI., a t  this term,  rxcept 
:IS to the 11unr1)cr of (lays in the third i.;ue. \Ye c a i ~ l ~ o i  recog- 
nize this n~ethocl of amending the ~.ecorci, rcquir i~rg tlie c20urt to 
look into the  tlxnscript of 1111ot11er c : ~  tn oht:~in the infornra- 
tion necessary in decitling the appeal in tlr is. 'I'hr~t. cmnscl  1 ) ~  
conscnt a re  perinittetl to do,, :>nil t l ~ e n  the rword is itself cor- 
rected. 

\Ire mast ,  therefore, consicler the issnes sul)mitteJ to tht. jnr!. 
t o  be such as  arise upon, and arc  eliuninatecl from the  pleadings. 
and firnong them that  ~.ai,setl i l l  the  conc.lutlinp paraglxph of' tlrc, 
:rnswey, alleging i l l  excuse the i11:il)ility of the defetrdnilt to pro- 
vide card for transport:ttioo sooner. 

T o  conlljat tlrc ilefc.nee, resting upo~r  3 loose :111(1 inll)erfi'(+ 
statement of facts ill exp l :~~~nt i (m aud excuse for the delay, olrc3 
of the plaintiffs was esaminrtl  011 their M n l f ;  ant1 permitted, 

"The jndgmeut  below i n  this case was ;tffirmetl rijm~i the n~itllority of Il'lritr- 
heud r. Rcc~lroccd Co., 87 S. L'., 15.5. The ak~peui w i s  t,\lren Iivti,w the  decis ioi~ 
i n  t ha t  case, and t h e  appcliant withdrew hi:: excelition. 
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after objection, to testify to a declaration made by the compauy'h 
iiget~t, aftvr the gc~ocl. llad 1)cen forwarded, in which the agent 
\aid, "they were not shipprtl sooner than they were, because the 
company wed rucwt of its cars during that period (from Decem- 
her 2b, 1881, to January 7, 1882) to transport through freight, 
which it !,referred to local freight." It was  show^, before the 
clrclaration was introduced, and in support of the objection to 
its ad miision, that the agent's authority extended to receiving 
:rntl forwartling freight :it that station; to the loading and unload- 
ing of cars; to the dclivery of freight received, ant1 collecting 
caha~yez for transportation; and to conveying information to 
other agent\ of the conlpany of the need of more cars. The  
agency was unconnecterl with through freight. To the recep- 
tion of the proof of the ageut's declarations the defendant 
exceptetl. 

The suhsta~ltial controversy between the parties, shown upon 
the pleadings, is as to nlatters of excuse sufficient, upon a fair 
and re:~sonal)le interpretation of the statute, to relieve the carrier 
colnpany fronl the penalty imposed, as exp la i~~ed  in the recent 
case of Ti71tifehend v. R. R. &., 87 N. C., 255, and the evi- 
dence, if competent, was pcm5rient and material to the inquiry. 
That it n n -  inadmis~ible, is expressly decided io Smith v. R. R. 
Go., 68 N. C., 107, in which the rule is thus stated ;)y RODMAN, 
J.: " \;l71lat a11 agent says ill the course of doing an act in the 
wlpe  of his agency, cha~acterizing or qualifying the act, is ad~nis-  
bible as part of the res gestce. But  if his right to act in the 
pur&uka~. matter i l l  yuestion has c~ased, his declarations are mere 
henway, which do /lot afect the principal. 

The clause iu the receipt assenting to the vonveyance of the 
goot15 at  the conver~ience of the c80mpany, cannot he permitted 
to protect the company from liability for an unreasonable deten- 
tion of' the goods in their uarehouse, nor from the forfeiture 
i~~cwrred tllerehy. I t  would be against pul)lic policy to allow 
counlnon carriers to free tlwmselves from this common law obli- 
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gation, by a stipnlatioii that they should consrllt their own  con- 
venience aborlt the time of carriage of goods entrnstccl to their 
rastotly fiw th:rt pnrposc. 

r 3 1 hew is errol,, a n d  there mqst be a v e n i w  rle n o w .  

14;rror. 1"enire tie novo. 

S 11. ISLEK. v. b. I Y .  IBLER, Executor. 

1 I -nder  the act in reference to bnrnt vr lost records, the recitd of a record 
vont:~inerl in ;I deed esecnted by virtue of conrt proceedings prior to 
1 '3GG> ih p ' , i~i i i~ fac ie evidence of the existence and validity of the record ; 
and thc deed, of the decree npon which i t  purports to he fo:intleil. Rat. 
Kev., ch. 14. 

2 \There one holding only a life estate in property sells the ahsolnte interest, 
the rernninderwan has an equity to h a r e  the price received, with i n ~ e r e s t  
fro111 the dc:~tli of the life-ten:rnt. 

'i. T h e  money paid for a slave sold by a life-tenallt takes the place of the 
I~roperty,  :tnd rllc retnainclermnn is entitled to the write, ; ~ t  the d e ; ~ t h  of 
h11ch tenant, if he elect to ratify the wle. There i q  no tli.tinclion in 
1)rinciple l)et\r.een the r l e tn~c t ion  of s ~ ~ c h  property by tle:rth or by enJan- 
cipation. 

8 XcKeii v. Cullnr. 4 .Tories' E k . ,  3'31 ; Lee v .  JlcBride, 6 Irell. Eq,, ,533; Lezci-; 
v. Keinp, 3 Ired. Ey.,  283; Lewis  r. Mobley, 4 Dev. $ Bat., 313;  Hm,qhto~r 
\.. Henbuly,  2 Joltei' Eq., 327;  J o n e s  v. Bnird, 7 .Jane*, 152; Ches1,ire v .  
C'hesh ix ,  2 Ired. Ilq., ,569, cited, conlmentetl on and npprove(1). 

C ' IYI~,  A r r ~ o s  tried at Fc l~ rua rp  Special Tcrm, 1882, of' 
~\'AYsE Superior Court, before Bcery, J. 

T h e  plaintiff brought this actiou to rccovcr I l i *  .hare of cer- 
tain property alllrged to ha \  e I w t ~  <old by t l ~ c  tlefendat~t', tc*t,l- 
t r i s ,  under the circwmstance.; set oat  in tht\ o i i o  T l ~ c  
defendant appealed from the judgment. 
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Nessrs. Ei~ir-cloth & Allen, for plaintiff. 
Messrs. Battle & Mordecai, for tlefelltlant. 

RUFFIN, J. This court CAI) perceive no error in any of thr  
rulings made ill tllis cause in the court Idow,  or i l l  the judg- 
n i e ~ t  that was there rendered in behalf of thc plaitltiff. 

As matle hy the pleadings, the prook, ant1 the verdict of t l ~ c .  

jury, the case is as follows: 
Simu~ons  Isler, senior, died in 1839, leaving a last will ill 

which, after making certain specific: 10;-:acies, he deviser! and he- 
queathed all the ~,esidne of his estate of every kiud to his widow, 
Bar t~ara  M., for life, with remainder to s u d ~  of his cllildreli as 
should marry or arrive at  full age, to be equally divitlcd alllol1p 
tllem. H e  hat1 four children, two of c v l ~ o n ~  died cl~ildless awl 
~ ~ n n ~ a r r i e d  in the life-time of their mother, leavi~lg the plaintiff 
and the tlefelltlant as the ouly persolis to take the propetty SO 

given in remainder. Amongst the property tllus disposed of 

was a tract of lan(l situate i r ~  Bru~lswicli conaty, ant1 t ~ o  slaves, 
London 311(1 Claihorw. 

I n  1851, upon a petition filed by the snit1 Barbara M., in  her 
own name and those of her children, then infants, hy herself as 
their uext friend and guardian, the saitl tract of Iarrd was solcl 
under a decree of the cgurt of equity of said county of Brunswick, 
when one Bryall became the purchaser at t,lle price of' $2,500, 
and, upou confirnlat,ion of the sale and the pxynlent of the pur- 
chase money, took a deed from the master ctonveying the land 
to him i n  fee. The whole of this purchase money was paid to 
the said Barbara M., who kept t l ~ e  same and used it as 11er own. 

1 1 1  1840, the said Barbars 31. sold the slave, L o u d o ~ ~ ,  a t  the 
price of $1,000, which money she also received and kept as i f '  
her own-the sale being an aLsolute one and not confined to her 
own life interest, a d  being to a speculator, upon a distin:.t under- 
standing that he was to be carried out of the state. 

I n  1851, she sold the slave, Claiborne, at  the price of $600, 
whicll sum she received and used as the other-this sale being 

7 3 



a n  a l~solute  onc also, and ii)llo\vecl by the  disnppear:itrce of the  
slave fro111 t11:it part of tlle country. 

T I ]  1870, the saitl I h r l ) ~ w a  31. died, Itiaving n will in which 
A t >  gave nrucll the greatcr part of her estate to the tlefentlant, 
wlrorn slrc also a p l m i ~ ~ t e t l  her exectltor, ill which a p a c i t y  Ire is 
now sued. 

' h e  first exceptior~ take11 was to tllc :di11issiol1 of cer tai l~ tes- 
tilrlony. Af te r  I~avirrg d l o n . ~ ~  that in 1865  the  recorcls of the  
c:ourt of equity for  Brunswicli coutity I d  I~een tleatroycd by tlrc 
fctleral troops, nrho then occupied the   tow^ (S~uithvi l le) ,  : i d  w h o  
wairtonly took tlter11 from tlie files and sc;ittered tl1etn lipon the  
.treets, the plaintiff offcretl in evitle~lce tlie deed which ma,% 
w i d e  to the l)mrchaser, Bryan,  by the  master, for  tlre land in 
q u e u t i o ~ ~ ,  it being his nl,jec.t to  show by its recitals, tllat t h e  land 
was in fact sold under :I decree of the caonrt, iu a proceeding 
i~lstitrltetl in the names uf the saitl Barbara M. and her i r~fan t  
child re^^, shc representirrg the latter as their guardian or  next 
f'rie~lcl. T h i s  was objected to  by the defe~rtlant,  but  admitted by 
tlre court, am1 we thinli properly so. Tlre deed ljears date  in 
Decellil)er, 1851, end the case, therefore, f i ~ l l s  clistinctly rlr~der 
the  act of 1871-'72, which p ~ ~ ) v i d c s  that  a recital of a record of 
any court, the recortls of which may have 1m11 tlejtroyed, con- 
tained in any  deed cxteuted prior to  1865, by ally officer o r  
irm~missioner authorized by law to execute the  same, shall hc 
tleenictl prima jhcie evidence of the existence ant1 validity of 
the record referred to, ant1 shall to all i r i t e ~ ~ t s  b(: v~t l id  agaiust 
persons nlentioned in  the deed as being parties to the record, and 
all others claiming under them, and that  saitl deed shall he 
admitted as  p~inaa fctcie evide~ice of tlie existence and validity 
of the decree or  record upon which it  purpo i , t s to  be founded. 
Rat.  Rev.  ch. 14, $$ 19 ant1 20. 

T h e  second exception was, that  the court declined to instrnct 
the ju ry  that  there Tvae n o  cvidence tha t  the  defendant's testatrix 
ever received a n y  lnoney from the  clerk and  niaster, as t h e  pro- 
ceeds of the  land sold under the decree. 
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The conlplaint in terms alleges that she did receive the sum of' 
$2,500 from that officer, and that the same aroqe from the sale of' 
the Brunswic~k land sold by the orcler of the court, and this, it' 
i ~ o t  admitted in the answer, is certainly not denied, and, therefore, 
the instruction ahked for could not properly have been given. 

Third. The defendant insisted, and requested the cwurt so to 
charge, that inasninch as a presnmption of the death of the two 
slaves, London and C'laibonie, had arisen, or in casc of their being 
alive, their en~ancipation hid oecurretl hefore the death of tlic 
life-tenant, the plaintiff was not entitled to recover of her estate. 

Scarcely any question sce~ns ever to have perplexed the court 
so much, as that which had reference to the n~anner of granting 
relief, and the extent to which it should be granted, to one who 
had a vested renlainder in a slave dependent upon a life-estate, in 
case he should be sold by the tenant-for-life. I t  is impossible to 
reconcile the various decisions bearing upon the question; nor i i  
it necessary that we shol~ld attempt it, for they all concur in say- 
ing that in such a case he in remainder is entitled to some relief, 
providecl the salc bc fraudulently made; and according to what 
heems to be the weight of authority, an absolute sale of the wholc 
interest is of itself evidence of fraud. 

I n  JfcKeil v. Chilc~r., 4 Jones' Eq., 381, it is held to be clearly 
against conscience for one holding only a life-estate to sell the 
absolute interest, and if done, that the renlainderman had a plain 
equity to have the price received, with interest from the death of 
the life-tenant; and in Lee v. McBride, 6 Ired. Eq., 533, a sale 
of the whole interest in s ~ ~ h  a case is put upon the same footing 
with the act of sending the slave abroad, with an intent to baffle 
the remaindernian in search for him. 

Again, the court say, in Lewis v. Kemnp, 3 Ired. Ey., 243, that 
i t  is an act of bad faith for a life-tenant, either to sell the whole 
interest in the slave, or to sell him for the purpose of his being 
carried out of the state-and this appears to us to be the only 
sensible rule, since the same kind of inconvenience and danger to 



t l r ~  I ' ~ ~ I ~ I . I ~ I I ~ ~ ~ ~ ~ ~ I I : I I I ,  if I N , ~  th(1 .alw in clcgrce, i. :I. lil<cly to rciult 
fim~n tllcx out, ,~(,t :I. the other. 

S O I I ~ C  I I I I I Y  rtaint\ . too, ha- lmbn thron 11 apoll the ~*iqht  of the, 

I - ~ ~ ~ I ~ : I ~ I I ( ~ ( ~ ~ I I I , I I ~  to Ii:~vo t h ~  1)ricc p i ( 1  for t11e -I:Lw, in cxw he 
-honltl t l ' v  :tf'tc~ t h ~  d e   IN^ i d o r t  the (1~1th  of the life-temnt. 

111 the c8:w lnct vitcd, ,I- ~ ~ 1 1  :i\ in Lrlri..; v. MoblPy, 4 I h v .  & 
ih l . ,  ::2:3, it \\:I- field th:\t if the h v e  .llorrltl die during the con- 
t i l i~~al iw of tlic~ lifiv-tat?, thc r c ~ n , ~ i ~ d c r n ~ : l n  cwdcl 11:~ve 110 plaint 
111)on thr  ~+t:lte of' the t(~i~:~i~t-for-Irfe for tlie pricc~ for nhich ht. 
Iiad l)ccl~ 4 ( 1 ,  :t~itl it \\:I- :h clecl:~rctl that if uniieartl of f i r  
Inorc th:\i~ *C\PII  yw*, thc (wurti no111il prcwmc hi111 to he (lead. 
Yct i11 Ilr(rcghto?~ v. Ilcizbur!/, :! ,Jo~lc>s' Eq., : 3 7 ,  tllc court dcclai-etl, 
without any rc-erration, that altl~ongh a -lave, who had I)ccn 
-old ~ i t h  intent to clefrand one onning him ill  remainder, had 
tliotl tluri:ig thc ~)(wd(wcy of the life-e~tatc, +till thr  remainder- 
Itl:ln might, at hi- clcction, ratify tlie sale, :und thui  entitle him to 
-onics portic~l~ of the ptrrclia~e money, 2nd ;I  rule wa- laid h i \  I )  

fbr it. :tpportionn~cl~t betwee11 hiln aucl the c h t e  of the lifil- 
t ( w a ~ ~ t ,  (liffwing from that .nggestetl i l l  any other cvc.  

A l u t l  :leain i l l  Jonrs v. /jtrirrl,  '7 Jones, 162, thc 1:l.t (.:I-() 

touc.hivq the point, :I w r y  ~ ~ a v c  t1oul)t i< cal)rc+ctl, nhether thth 
tloctrinrl of the prcwn~pt io~i  of death, ari4ng fi'om the fact that 
thc p r t y  had not bccn heart1 fi.oi21 for s c w m  years, could under 
any iir~nnlst:rncw be applicd to ilnvcz. 

Swing the authoritic- to be thus uncertain and in smile insta~icc~+ 
cwltr:ltlictory, tllc conrt fccl at liberty to :~dol)t their o n  11 rlde \I it11 
reg:rrcl to the matter, :111d to them none s e m  so iiniple or jurt :I- 

t h t~  one laid don11 in zllcl<ril v. Cutlnr, SUZJIYL,  which \ la5 :h 
lwognized in C:'ieshire v. Chcshiw, 2 Ired. Eq., 359, allo\\ ing thv 
price. p i t 1  to repre+wt the i lare ant1 to be eljoyed lo) thcs lifb- 
tellant clnri~ig the r e d u e  of hi< life, and then to go witho~rt 
:tlxttcnlcnt to h i n ~  in renlaindcr, provided he -hall elect to ratif;. 
the .ale and take the fund. 

By wch a ratification the title of the purchawr !.. made good 
fro111 the date of'  hi^ purchase, and, if the jlave sold had been :I 
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f'cnde, would have entitled hi111 to all of the children born of 
her body, and who might have survived her. Why, then, should 
not the money conipletely take the place of the property, and go 
just as the latter was intended to go? 

It was upon this principle that His Honor below seem to have 
rested his decision, and in so doing he committed no error. There 
caan be no distinction in principle between the destruction of the 
property 197 death or by emancipation. 

The judgment of the court below is therefore affirmed. 
No error. Affirmed. 

S. 13. ISLEB v. 5. W. ISLER, Executor. 

It7ills--Doctrine of Election. 

\Yl~ere a test:itnr expresses a manifest pnrpose of disposing of property of 
another, to whonl the testator devises property of his own, it is immaterial 
whether he 1)elieved he had title and the right to will i t ;  or, where the tes- 
tator, having an undivided interest ill the property, devises it specifically; 
in either case, the devisee or co-owner must elect between his interest in the 
same and any other interest lie may take under the will. 

CIVIL ACTIOX tried at February Special Term, 1882, of 
WAYNE Superior Court, before Avery, J. 

The defentlant appealed from the judgment below. 

Messm. Faircloth & Allen, for plaintiff 
dles.~~s. Rattle & Afordecai, for defendant. 

RITFFIK, J. The court thinks that the equitable doctrine of 
rlection has a direct application to this case and must govern it.  

The facts are these : Simmons Isler, Senr., died in 1839, leav- 
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iug  a last will ill  which Ile tlcvisetl nud beclueatlrctl tile princil)al 
part of his estate to his witlon~, B a r h r a  1 .  o r  i f  wit11 
rerunindcr to her four  sons, t h e  plaintiff antl the tlefcl:tlnnt, : i d  

t llt1ir two bro t l~ew,  George 11. ant1 Williir~-tl R.  T h e  t n.o last 
r~alnctl died ill the life-time of their mother, unmarried antl 
~ r i t h o u t  children, so tlrat the  wlrole c t : l t e  in thc ~ ~ e l ~ l a i n t l e r  
created I)!. the  will is vested i l l  the  p r t i ~ s  to this a ~ t i o ~ ~ .  

An1011gst the  thiugs t l i~ l s  given to the \r-idi)\r fo~ .  life, were t w o  

siavcs, Harr iet  ant1 Allen,  which she afterwards sold a l ) ~ o l u t e l y  
to one Koruegay, a t  the price of  two thou~ant l  dollars in c a 4 .  
ryi 11s . hum, ,. together with a thousatd dollars of !ler o ~ v ~ r  money, 
-Ire used ill p 1 i 1 ~ 1 1 : ~ ~ i n g  a h o m e  and lot in the town ;if Goltls- 
t~oro ,  from one I,. W. H u m p h r e y ,  and too!; a (leer1 tlierefnr in fctl 
in her own name and right.  S h e  died i l l  1879, l e a v i ~ ~ g  :I will 
in which she devised the lot so 1)urchased to the defenda~l t ,  
clcscri1)iug it  specifi call y as rhe lot purchmetl from IHumph rey. 
I n  another clar~se of the same will, she devised to the  plaintiff 
:inother house and  lot in  the same town, and also heyrlc~nthd 
to him the snrn of  one thousztnd dollars i n  money. 

I n  his cornplaint, the  plaintiff insists upon his r ight  to  f'ollow 
the  fund arising from the s:l!e of the two slaves into the  I~orisc 
tlevisecl to the tlefentlant, and asks that the 1attt.r !tiny be tleclarttl 
:I trustee to hi.: use autl benefit to the extent of his interel-t in the 
f ' ~ ~ ~ l ( l ,  and may he directed to convey to him his proport iolmt~~ 
part of the lot in question. 

These facts present simply the  case, which is always adduced 
for the purpose of illustrating the doctrine of election (when- 
over tlrat subject is discussed) of a testator disposing of the  prop- 
erty of' another, and  a t  the same t i i l~e  and by the same will giv-  
i n o  to that  other, property of his own, i u  which case, :~ccord i~rg  

? 
to a11 the ar~thorities, the party is put to choose b e t r ~ e ~ 1 1  taking,  
either u~l t ler  t h e  will o r  against it, a ~ l d  will 11ot be ~)ermit tei l  to 
e11.jop I ~ o t h  benefits. 

T h e  general doc t r i~ le  w:is couceclcd by counsel, hut its applica- 
tiou to this -:case was denied tipon the ground that  it  ditl 11ot 
appear  upon t h e  face of the  will that  the testatris l ine~v  of the 
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plai~~tiff's claim i l l  the matter, or that she certaialv intended to 
tlispose of what was not her own. I t  is true there is a primcr facie 
pwsu~~~pt ion ,  always, that a testator means only to dispose of 
what is his own, and what he has a right to give; and if it be 
at all doul)tf'ul, by the terms of' his will, mhethw he had i n  fact 
a 1)urposeto dispse of property really 1)~longing to another, that 
donI)t will govern the courts, so that the true owner, even though 
he slionld derive other benefits under the will, will not be driven 
to make an clcctiol~. But if on the other h a ~ d  therc should he' 
a n~:inifest purpose expl.eszed in the will to dispose of the thing 
itself, then it is wholly immaterial whether he should recognize 
it, or not, :IS belonging to another, or whether he, should believe 
that the title aud the right to dispose of it rested in himself or not. 

I n  speaking of this very point, and in reply to a suggestion 
that n testator might havc made a different disposition if he had 
been aware of the true state of the title, LORD ELDON declared 
in Thelluson v. Wooclford, 13 Ves., 221, that the law was too 
plain, that no man should claim any benefit under a will without 
conforlning and giving effect to every other provision contained 
therein, as far as lay in his power, and that the question, whether 
the testator believed he had title to the property and the right to 
dispose of it, had nothing to do with the case; that the only 
question was, did he intend the property mentioned to go it1 the 
manner indicated, and not whether he had power so to direct it, 
or would have done so, if he had linown that he thereby imposed 
n condition upon another; and he added, that nothing could be 
more dangerous than to speculate upon what a testator would or 
would not have done, if he had known one thing or another. 

Again it is said, that according to the facts stated, the testatrix 
had a third interest in the house and lot, having expended that 
nluch of her own money in its purchase, and it is insisted that 
under such circun~stances she will not be presumed to have 
intended to give more than she had a right to. This, too, is a 
question of construction for the court, and the a s e  of Padbury 
v. Clark, 2 Mac. and G., 298, seems to be directly in point, and 
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to lay down the rule corrcc+ly. Tlrerc, it \\a- lrclcl that \\lic~r ; I  

man who had an undivitlccl niuicty in ;I 11ou.c tlcwi-ctl it by :I 

particular desc-ription, such 3s " n ~ y  ilieiw:lgtb or tcwc~ric~lrt wit11 
the garden therculito belongii~g," the \~liolc I\ :I- ii~ttwlc(l t o  

pass. 
I n  Jlillo. v. T h u ~ ~ o o d ,  :33 Bcav., 496, it i- -:tit1 tlicrcl :IIY 

many cases on the sul;jcet, but they all re-olve theurwl\~es into 
thib: " I f  a testator liaving ail undivided illterc3t in u ~;rrtic'ul;~r 
property devises the bamc 5-pecific.ally, :L ca.c of' clectio~~ \ d l  :tri+cx 
and the co-owner must elect bct\~ccii hi, i~rtcrcst in tlw lropertj 
and any other interest he miy take under the will ; ;unl \\li:~t \\;I+ 

haid ill I17ilkinsov, V. Dent, 6 11. Itcp., is to tlrc, zairlc efkct. 
I11 the will now nntlcr colisicle~~tion, the testatria 11ot onl! 

chcribes thr lot dcvisetl ah that which shc lracl purchawtl f r o ~ r ~  
its foriuer o\vncr, Humphrey, but specifically tlct.ignateh i t  by it. 
number in the pl:~n of the tow11 ; ho t l ~ t  it is i n i l w d &  to bat- 
isfy the term\ of its description without sqq)osilr,g t l ~ t  + I I ( ~  
intended to pass the lot as :L~I  entirety. 

I11 the opinion of this court, the plaintiff fldz to -et f i ~ t l i  in 
his complai~~t facts sufficient to constitute a cau-e of action agai1r.t 
the clefendant, and, therefore, the judgmelit rellclcred i l l  hi5 I)cli:~lt' 
in the court below is reversed, and judgment will be entered 
here dismissing the action. 

Error. J u t l y ~ i ~ e ~ r r  accordingly. 

J O H N  LONDON, Adm'r, r. W I L M I S G T O N  & WI%I )OX IEAII,KO.~I) 
COMPANY. 

Wills, pobute of, conclusive. 

I .  The probate of a will in common form and the grant of letters testnn~ell- 
tary by the probate court, is conclnsire as to the fact that there is a will 
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and a n  executor thereof, so long as the adjudication of probate stands 
unreversed: i t  cannot be collaterally impeached in :motherconrt. (Cases 
in which the probate court acts without jurisdiction of the part ic~i lar  
case, reviewed by SMITH, C. .J.j. 

2. Whether  the letters be void or  voidable, a bona fide payment of a debt dne  
to the estate will be a discharge to the debtor. 

i Orunber~y v. Mhoon, 1 Dev., 456; Ro. ATav. Co. v. Green, 3 Dev., 134; Bo+ 
rvick v. Wood, 3 Jones, 306; Collins v. Turner, Term Rep., 105; Johnson v. 
(io~pen~ng, 4 Ired.  Eq., 216; Sp7ings v. Erwin, 6 Ired., 27;  State v. White, 7 
Ired., 116; Smith v .  &funroe, 1 I r e d ,  345; " W e  v. Washburn, 3 Ired., 557: 
Hyman v. Gaslrins, 5 Ired., 267 ; State v. Sludey, 1 Ired , 597 ; State v. Pool, 
.j Ired., 105, cited, commented on and appruved). 

CIVIL ACTIOX tried at Fa11 Term, 1883, of NEW HARTOVER 
Superior Court, before Mach'ae, J. 

Upon the death of Eli  W. Hall in the year 1865, several 
scripts purporting to contain his will, with certain successive codi- 
cils, all without datc and all dnly attested, except the last, ill 
which he designated Edward D. Hall and John Dawson execu- 
tors, were offered by them for probate in the county court of S e w  
Hanover, the residence of the deceased, and, upon the evidence 
of one of the subscribing witnesses to the original i n s t r u ~ l l ~ l ~ t  
and of another to the last attested codicil, which revokes all pre- 
ceding it, were declared and adjudged to be the "last will and 
testament of the said El i  W. Hall." 

The deceased at  his death owned eighteen shares of the capital 
stock of the defendant corporation, which the said Edward, act- 
ing as executor, caused to be transferred; to-wit, sixteen shares 
on Noven~her 28, 1868, and the other two in May, 1873, to dif- 
ferent purchasers to whom the same had been sold. The tranfer 
was affected, under the charter and according to the by-laws of 
the company, by the surrender of the first certificate of stock 
and the issue of new to the assignee, and the making the proper 
entries of the transfer upon its boolis. 

I n  the month of April, 1881, John London, the plaintiff, 
before the probate judge the last atteited and repealing 

script of those declared to constitute the will of the testator, 
74 
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i d ,  ruder regular proceedings for an ex-pa& prohate, the same 
was aqjudgrtl, upon the testimony of' T. I). Haigll, a 3+~~l)scril)- 
Ing \vitoes\ thereto, proving its exwatiou in due for111 of' law, to 
be " the  last will ant1 testament" of the said test'itor, aud sufi-  
c-ient in law to pass his real antl personal estate. Thereupou, 
letters of adminiitration, with the will aunexed, were issued to 
the plaintiff. 

The  preseut action was mmrneucetl on May 13, 1881, to com- 
pel the c i c f d a n t  to issue to the plaiotiff, as admiuistrator, a 
certificate for 18 shares of the stock, alleged to have been ttr~ib 
wrongfully ant1 without legal anthority transferred to otl~ers, and 
to account for all dividends and profits thereon declared a d  
paid since the tehator's death; or, if tlisabletl by its charter from 
~naliing a f r ~ r t l ~ e r  increase of its capital stock, to pay over to the 
plaiutiff the val~le of the stock a n d  accruing profits or interest 
t~hereon. 

The  defcntlant insists that the trwnsf'er of the stock was right- 
frill>. made urltler the direction and authority of Edward D. 
Hall, to wllom, and his associate, letters testanrentary I d  bee11 
duly and regularly issued by a court of competent jurisdiction:, 
and that it is not ill any way respol~sible to the plaintiff's 
dem;ind. 

The court held that tile defendant was protected, in transfer- 
ring the stock, by the adjudication in the county court and the 
award of' letter3 trstameutary, antl that the action coilld not be 
maintainecl. Judguncnt wa3 wccordiogly rendered against the 
pluiutiff for costs, and be appeals. 

Hess~s .  MacRae & St~ange, for plaintiff. 
i7lessr.s. U e o ~ g e  Davis and Srtedmrn & Lntimer, f o r  defendant. 

SMITH, C. J., after stating the above. The  ouly qriestion 
aribing upon the appeal is whether the granting of the letters 
testameutary is void, so as to afford 110 smction to the defendant's 
act in transferring the stock, and to leave the on ipany  exposed 
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to the action of the party to whom the letters of ahinis t ra t iou  
have since been granted, without any direct revocatiou of' the 
former wtljudicatiorl upon the same instrument. 

The  argument on either side of the proposition has heen full 
and exha~rstive, and, with the nunierorls references to decided 
cases and the works of elementary writers, has greatly aided us 
in arriving at  a satiqfactory conclusio~l. 

Thc general rule is well settled that the judgment of the pro- 
bate court, ill which i, vested excliisive jurisdiction to pass 011 

wills of personalty (and in this %take by statute of realty also) 
and grant letters testamentary or of' administration, is couclusivc 
of thc right determilled, a i d  is not expoqed to impeachment col- 
laterally in another court where the effect of the action is to be 
considcred. 

A probate i n  common form, unrevoked, is conclusive in courts 
of law and eqr~ity as to the appointment of an executor and the 
validity and rontentb of a will; and it is not allowable in a11 
action to show that another was appointed executor. This is 
the principle announced ill the elementary 1)ooks. Williams' 
Ex'rs, 339; Toller, 76. 

" T h e  probate," s a p  BULLER, J., "is conclrisive till it he 
repealed, and no court of common law can admit evidence to 
irnpeacl~ it"; and, referring to the analogy attempted to be 
drawn from the case of a grant of letters of' administration upon 
the estate of a living person supposed to be dead, he adds, "that 
in such case the ecclesiastical court has no jurisdiction, and the 
prohate can have no effect. The distinction iu this respect is 
this: if thcy, the courts, have jurisdiction, their sentence, so long 
as it s tards unrepealed, shall avail in all other places; but where 
tliey have no jurisdiction, their whole proceedings are a nullity." 
Allen v. Dunduss, 3 D. & E., 125. 

" Whether there is a will, and who is the executor thereof," is 
the remark of HENDERSON, ;J., "are matters of ecclesiastical 
cognizance, aud consequently the decision of the ecclesiastical 
courts on the subject is conclusive. They adjudicate that this 
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is the will of A ,  aud that B is the executor thereof, and when 
in other courts it is necessary that B should sustain the character 
of exec~itor, that a$judica,tion is conclusive"; and he adds, that 
the letters testamentary are a testimonial given by the court that, 
the party has been adjudged to be executor, and fhrther, that it 
is needless to append w copy of the will, as it car1 answer no 
purpose. Gq.anbewy v. Nlzoon, 1 Dev., 456. The  principle is 
affirmed by the same judge in Ro. N&u. CO. V. Green, 3 
I)ev., 434. 

T o  the same effect is the language of PEARSON, J., in corn- 
mentirlg on the difference betmeerl an ez-pnrte probate of a deed 
for registration and of a will. ' ( I t  would seem," he says, "tlmt 
where a court has exclr~sive jurisdiction and a case is properly 
constituted before it, its action must be conclusive until reversed. 
I t  is otherwise where there is a want of jurisdiction ; or where 
it appears on the face of the proceeding that the case was not 
poper ly  constituted before it,, as if process was not served on 
the party whose rights are to be affected hy the judgment or 
decree." Barwick v. Wood, 3 Jones, 306. 

T h e  general principle being established, the next inquiry is as 
to the cases in which the probate court acts without possessing 
jurisdiction in the particular case; and the numerous adjudica- 
tions of this court are entirely in harmony with the rule laid 
clown by reliable text writers. 

I t  is an unwarranted assumption of jurisdiction when the pro- 
bate corirt grants letters in a county in which the decedent 
(though a resident of the state) did not there have his domicil. 
Collins v. I!wmer, N. C. Term Rep., 105 ; Johnson v. Colyenizy, 
4 Ired. Eq., 216 : 

Or, if a non-resident, in a county in which he had no effects or 
bona notabilia-Smith v. Munroe, 1 Ired., 345 : 

Or, where an  administration cum testamento annexo is granted, 
and there is an executor appointed in the will who has not 
renounced- springs v. Erwin, 6 Ired., 27 : 
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Or, upon the ebtate of a living person supposed to be deatl- 
State v. W7hrt~, 7 Ired., 1 16 : 

Or, general letters, where there is a pending contest about the 
probate of the will-State v. IVashbwn, 3 Ired., 557. 

I f  the pewon, on whose estate the court undertakes to grant 
letters testan~entary or of administration, be dead and at the 
time of his decease have his dornicil or have bonn notabilia to 
be administered, the jurisdiction exists, ancl " i t  matters not how 
irregular may be the proceedings of the court, or how absurd 
ancl incomprehensible its conclusion5, they afford sufficient author- 
ity to cover the bona $de trausactious of its appointees. 2 Red. 
on Wills, ch. 4, Q 15, par. 3, note. 

'Che facts of the present case meet tlre test and.conditions of 
the prcwribed rule. The deceased at  his death was domiciled 
and had his residence in Kew Hanover county, over. which the 
county conrt exercised exclusive original j~irisdiction-papers, 
testa~nentary in  heir character, and most of them authenticated 
by the necessary subscribing witnesses, were produced before the 
conrt, an0 all adjudged to be the will of the deceased, including 
the script, whose sole office was the nolninntiou of executors- 
:1nd letters testamentary accordingly iisned to the nominees. 

The only alleged enor in the adjudication was the admission 
to probate of a revoked script and the unattested acldendurn which 
appoints the executors; and this error is clearly one not to be 
corrected in a common law court, or assailed in a conlmon lam 
proceeding. I t  is enough to say that a tribunal of competent 
general juridiction, and possessing special jurisdiction to decide, 
has determined the script to be and constitute the will of tbc 
deceased, and that the persons nominated are the executors thereof: 

Many of the references in the appellant's argument are ez-prte 
probates of deed, the distinction between which and the jndicial 
determination in the probate of wills, is so obvious and plain as 
to admit of no anal& between them. 

Rut if the defective probate renders the action of the court 
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void instead of' voidable, it by no mean, f o l l o ~ s  that the wrrender 
of the stocli to the esecutorz ibr their disposal, 111ade in gootl 
fhith, which is not drawn in question, huhject.; them to a second 
accountability to the plaintiff. I t  nould be a harch and rigorou.: 
rule to be allowed this operation up011 all i~~ t ioce i~ t  debtor or 
holder of property of the decedent. 

Referring to a void grant of' aclniinistration autl the pnrwit  a ~ l  
recovery of property by the rightful executor fiwm the person to 
n hom the admini5trator had <old it, SASH, J., observes: " TLth 
respect to payment, hen ever alade to an executor, or adn~inis- 
trator, by a debtor of the estate, the rule is difercnt. I f  the 
grant be made by a court of competent juribdiction, uhethel* the 
lctteis be uoid or. onl,y coiduble, CL bona f ide  payment of tr. debt clu~ 
to the estute uill be a tlischcuge to the debtor. I n  Allen v. Dundass, 
3 Term, 125, it was held that a payment nlade to the executor 
of a forged will, who had ohtamed probate of' it, the inppozed 
teqtator being dead, mas a valid discharge to the debtor, althougl~ 
the prohate way afterwards declared void by the ecclesiastical 
court," on the principle, "that  if the executor hat1 brought suit 
agaii~st the debtor, the latter coulcl not h a w  controverted the titlc 
of the erecutor so long as the pobn te  zuus unrelxdecl, and the 
debtor wac not obliged to wait for a wit ,  nhcn  he kneu no 
defence could be made to it." H y m m  v. Gasl;irrs, 5 Ired., 267. 

I11 Jochwns~n v. Bnnk,  3 Allen (Naiz.), 87, cited by the 
appellee, it is expressly hcld that a grant of adminiitration upon 
the e-tate of a living man, from long absence pre5unied to be 
dead, wai an absolute nullity, and he cordcl reclaim and recover 
hi, olr 11 funcls from the debtor who had paid tllem over to the 
appointee; and so it has been decided that a bond given by an 
adn~inistrator, under the came circun~zta~ces, to iecure the di+ 
charge of the imposed trust and payable to the -tate, could )lot 
be made available to the next of kin suing; on it, as relator&, for 
their distributive shares. These decizions ma? be zupported upon 
the ground of a total want of jurisdictioi~ to act, but are not pre- 
cedents for the contenti011 that an errorieoua or irregular adjudica- 
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tion of a probate court, rightfully taking cognizance o f the  cause, 
a8ords no defknce to such as, in good faith relying upon it, account 
for funds of the deceased and pay over to the judicially accredited 
representative of the estate. 

The decision in State v. White, supra, rests mainly upon the 
want of power in the court to accept a bond from the admiuistra- 
tor, appointed upon the estate of a living person, made payable 
to the state, because it could only be delivered when death had 
occurred-in this particular following the ruling in State v. 
Shirley. 1 Ired., 697, which was afterwards corrected by statute 
(Rat. Rev., ch. 80, 4 16). State v. Pool, 5 Ired., 105. 

The force ascribed to the unreversed adjudication of probate 
finds some support in the enactment of the general assembly on 
the subject: 

Thus, if after letters of' administration or testamentary issue, a 
will, or, in the latter case, a later one is found and proved, the 
judgc revoking the letters first issued is required to give written 
notice to the person to whom the first letters issued, previous to 
the ~ervice of whic.h notice, "the acts of such person, done in 
good faith, are valicl." Hat. Rev., ch. 119, 5 35. And again, it 
is expressly declared, in section 39, that no will shall he effectual 
to pass real or personal estate, unless it shall have been duly 
proved and allowed i11 the probate court; and that when so proved, 
it "shall be conclusive as to the execution thereof against the 
heifi and derisees of the testator, whenever the probate thereof, 
under the like circuinstnnces, would be conclusive against the next 
of kin and lcgatees of the testator." 

Confidence in the integrity of judicial proceedings, when a case 
is properly constituted in court, and the court has jurisdiction, 
should not be shakcn, unless to avert very disastrous conseqnences 
and in a plain case. Wherc mould there be safety for a debtor when 
paying his debt to one declared and adjudged to have authority 
to receive it, if he i. required to examine the records, and revise 
;tnd decide upon the correctness of the adjudication, at the peril of 
being made responsible a second time, if he should err in opinion 
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upon such examination ? "I have no authority," remarked Lord 
ELDON, passing upon an in,jonction and receiver, "to say that an 
instrument, of which the ecclesiastical court has granted probate, 
is not a will. * * * I do not know on what ground the 
ecclesiastical court has granted probate. It is enough for me, 
that, having granted probate, I am concluded from examining 
the question whether there is a will or not, or whether Dr. Curlin,y 
is  ezeoutor or not. Thornton v. Cuding, 8  sin^., 310; 2 Red. 
IVills, ch. 1, 5 5, par. 5. 

Without ascertaining how the law may have been declared 
elsewhere, we feel bound by the well understood rules, accepted 
and acted upon in this state, sustained by sound reasoning and 
most conducive to the interests of all; and, accordingly, we hold 
that the act of the defendant was lawful, and exonerated it from 
further liability for the stock to the present plaintiff. 

I t  must be declared there is no error, and the judgn~ent ren- 
dered helow is affirmed. 

KO error. Afirmed. 

F. A. HAMPTON v. W. J. HARDIN.  

IVills, probate of-Devisee competent to prove holoyrapoh- 
Witness -Xectiori 343. 

1. The  probate of a will is conclnsive until revoked by a direct proceeding 
in  the probate court for that purpose; and a certified copy tllereof is cow- 
petent evidence under Bat. Rev., ch. 119, $ 40. 

2. A devisee under a holograph will is a competent witness to prove the will. 
The  disqualification of interest is removed by the act of 1866, and section 
10, chapter 119 of Battle's Revisal, applies only to wills that have attesting 
witnesses, and to the attesting witness. 

3. The ruling in Mason v. McComzicE, 80 N. C., 244, in  reference to incompe- 
tency under section 343 of the Code, in case the witness ever had tun 
interest in the event of the action, approved. 
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H A M P T ~ N  ZI. HARDIN. 

4. Where a witness is ruled out as incompetent, it is not necessary to set out 
what it was expected to prove; but if the objection be to his competency 
to testify to certain definite matters, what he proposes to testify must 
appear, that the court may pass upon it. 

(Mason v. McCormick, 80 N. C., 244; Smith v. Brittain, 3 Ired. Eq., 347; 
McCcinless v. Reynolds, 74 N .  C., 301, cited and approved). 

EJECTMENT tried at  Fall  Term, 1882, of RUTHERFORD Supe- 
rior Court, befhre Craves, J. 

I 

Judgment for plaintiff, appeal by defendant. 

Mess~s .  ill. H. Ju~ t i ce  and W. J. Montgomery, for plaintiff. 
J r .  R. McB~ayer ,  for defendant. 

SMITH, C. J. The action is to recover a small strip of land 
in pmession of the defendant, and the title thereto is dependent 
upon the true location of the dividing line between their respec- 
tive tracts. 

I n  tracing the title from one J. J .  Han~p ton ,  who formerly 
owned both tracts, the plaiutiff offered in evidence a certified 
c q y  of his will, whicl~, as n holographic will, had been admitted 
to probate in the proper court npon the proofs required by stat- 
ute (Bat. Rev., ch. 119, § 13)) and it appeared upon the certifi- 
cate of probate that the proper c ~ ~ s t o d y  of the paper mas shown 
by the examination of the plaintiff. 

The  adn~ission of the evidence was opposed by the defendant 
upon the ground that the plaintiff, being a devisee, was an incom- 
petent witness, and the prohate was void. The ohjection was 
overruled and the evidence held to be admissible. 

The  defendant again objected, that upon such probate the 
devise to the plaintiff became inoperative and passed no estate in 
the land to her. This objection was also overruled. 

The  defendant, in support of his claim to the land in dispute 
and to show that it wns witbin his boundary, proposed to prove 
by one G. W. Webb, cleclarations made by the said J. J. Hamp- 

75 
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ton while o~vning and it1 pos-essiou of the plaintiff's land, as to 
the location of the disputed line. To  this testimony the plain- 
tiff objected, and to sustain his objection (based on ~ect ion 343 of 
t l ~ e  Code), it was shown that Hanipton conveyed the land clairuetl 
by the defendant to o w  James Webb, who at  his dcath devised 
the same to his children, the mit.ness G. W. Webh being oue of' 
them ; that tlle land thus held in conrn~or~ was, on proceedings 
instituted hy the devisees for partition, sold under a decree of thc 
court ar~cl conveyed by its order to one 13-igginq, the purchaser, 
and by the latter afierward, to the deftatlant. TIE testimony 
mas rejected. 

The  exceptions to these scverul rulings constitute the case for 
consideration on the appeal, 

1. W e  have had occasion in Lor~don v. R. R. Oo., ante, 584, 
to examine and drtermine the effect of an tinrevoked adjuclica- 
tion establishing a testamentary paper as evidence when offered 
i n  another cause, and its conclusive~~ess until nlotliiied or recalled 
I l y  a dircct proceeding in  the court wllicl~ atljudged the probate, and 
it would 1~ sul)erAr~ons to discr~s;; the subject again. I n  that 
case, the ~ o n t ~ o r e r s y  was in regard to the validity of an act of 
:it1 executor, dec-lared to I)e such, and to whom 2nd his associate 
letters tcsiamel~tary had I)ecn dnly issued. But the probate of" 

wills and testaments are by statute put upon the same footiirg, 
aud it is emcteil that no will elrall he effectn:rl to pass any estate 
until it sliall havc beet1 duly proveil ant1 allowed in the probate 
court, and that "the probate of a will devisi:ig reul estate shall 
he conclusive rrs to the mecution thereof qp ins t  the heirs and 
devisees of the te~tator,  whenever thc probate tliereof' uuder the 
like circunlstances would be conclusive against the next of kit) 
and legatees of the testator " (Bst. Rev., cii. 11 9, 5 39), atid 
copies of \rills, tl~rlq proved and duly certified, are n ~ a d e  compe- 
tent it1 any proceeding wherein the contents of the will would 
he competent evidence, I b id ,  $ -10. The court, therefore, ruled 
properly io regard to the admission of the copy of the nill. 
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2. The objection again made to the reading of the will, but 
which we understand to be directed to the legal efficacy of the 
clause devising the land to the plaintiff, rests upon that provision 
of the statute which declares void any beueficial devise, estate, 
interest, legacy, or appointment of or affecting any real or personal 
aqtate given or ~natlc to an attesting witness, or  the husband or 
wife of such, while the witness is still competent to prove the 
execution of the wild, or its validity or invalidity. Ibid, 3 10. 

This enactment, a literal copy of the act, I VICTORIA, ch. 
26, § 15, in its operative words, applies only to @Is that have 
attesting witnessus. It does not include other witnesses whose tes- 
timony may be used in proving the writing as a testamentary 
paper, or its execution by the testator. Subscribing witnesses 
bear a relation to the instrument they attest, which none others 
have. They are the witnesses of the law; they must be called to 
sustain the iustrument ; others to testify to the same fact, though 
within their personal l i t lo~ledge,  will not answer. They are 
called on to see the dne execution of the instr~inient; to ohserve 
the capacity and volition of the testator; and proof of their 
handwriting i l l  some cases is proof of all these essential condi- 
tions to the validity of the testamentary act. I t  was to remove 
all improper influences a d  secure impartiality, in such as are 
called to attest the execntion of the will, that all gifts to them 
or to their husbands or wives are annulled, and all temptations 
to swerve from the truth are taken away. 

But  the disqualification of interest is removed by the act of 
1806, and the devisee is rendered competent to testify as any 
other persoo, the interest in the result affecting only the credit 
to be given to the testimony. 

3. T h e  remaining exception is to the exclusion of the declara- 
tions of J. J. Hampton, to prove which the said G. W. Webb 
was offered as a witness. 

T h e  effect of the proposed evidence, ir favorable to the defen- 
dant, must have been to contract the boundary of the plaintiff's 
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land and correspondingly enlarge the boundary of the defen- 
dant's land by locating the line that divides them. The decla- 
rations may not be objectionable, as they are in disparagement of 
the clai~ns of the owner then making them, if proved by a com- 
petent witness who heard them spoken. But the witness by 
whom they were to be proved wa5 himself at one time a tenant 
in common with others of the tract whose limits are to be 
extended, or, while disputed, to be fixed hy the proposed evi- 
dence. I f  he had retained his title, he would have an imme- 
diate and direct interest in the result of the action, and the dis- 
qualification attaches and remains when the estate or interest of' 
the witness has passed out of him by assignment. The witness, 
therefore, seems to be within the inhihitory clanse of section 343 
of the Code. Mason v. McCormick, YC) N. C., 244. 

Nor does it make any difference that the transfer of the estate 
of the witness was effected by nleaus of a sale for partition ul~der  
a decree of the court, for this is but a mode of conveyance by 
the tenants themselves, and stands upon no nmre fidvorable bask 
than a sale by the sheriff under execution. Smith v. Britfwi~r, 
3 Ired. Eq., 347; McCnnlem \7. Heynolds, '14 X. C., 301. 

I t  is not clisclosed in the case what was the excluded declara- 
tiolr, and whether it tended to push the tlivicling line further 
within the boundaries claimed by the plaintiff, and thus embrace 
the disputed territory within the defendant's deed, so that the 
exclusion of the evideoce, if admissible, can I)e seen to he pre- 
judical to the defendant. 

Whea a witness is ruled out a4 incompetent to testify at all, 
i t  is not necessary to set out what it was expected to prove; for 
the error in such case lies in the rejection of a competent wit- 
ness. But if the objection be to his competency to testify to cer- 
tain definite matters, it ought to appear what the witness pro- 
posed to testify, in order that the court may determine whether 
they are such as the law forbids him to speak of or are not. 
The only statement in the case is that the declarations were as 
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to the location of the line i n  dispute. Assuming, however, that 
the character of the refused declaratious sufficiently appears, it 
also appears that the witt~ess, as a for~ner owner and assignor, is 
disabled from speaking of them. 

I t  must be declared that there is no error, and the judgment 
is affirmed. 

No error. Affirmed. 

W. H. HOWERTON and others v. W. F. HENDERSON. 

Wills, ellipsis supplied. 

To carry out the general intention of the testator, the conrt snpply an omitted 
word in h e  following clause of the will: " I n  case i t  should be more conve- 
nient to my beloved wife to have [sold] the land and even the negroes, the 
latter I suppose she oeght to keep, as she will have two-thirds during widow- 
hood and one-third in fee, she is at liberty to do so, as she will have ample 
money to purchase elsewhere." 

(Lussiter v. Wood, 63 N. C., 360; Mucon v. Macon, 75 N. C., 376; Sessoms v. 
Semms, 2 Dev. & Bat. Eq., 453; Hanison v. Rowe, 3 Jones Eq., 478; PUT- 
nell v. Dudley, 4 Jones Eq., 203; Tuyloe v. Johnson, 63 N. C., 381; HiU v. 
Toms, 87 N. C., 492, cited and approved). 

EJECTMENT tried at Fall Term, 1881, of GRANVILLE Snpe- 
rior Court, before Gudger, .J. 

Judgment in favor of plaintiffs, from which the defendant 
appealed. 

Messrs. Ifinsdale & Devereux and A. M. Lewis, for plaintiff's. 
Mesws. Mer)-inzon & Fuller, for defendant. 

SMITH, C. J. The sole question involved in this controversy 
arises upon the construction of the devises in the will of James 
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\'aughn to his surviving wife, Ann, under svhoni the plaintif33 
tlerive title and claim an estate in fee in thc house and lot songht 
to be recovered in their action. 

The  will of the testator bears date early in January, 1816, 
: ~ n d  we suppose his denth occurred soon thereafter, though the 
fBct is not stated nor the time of proring the mill given. 

The first clause gives to his wife, daring her widowhood, the 
"whole estate, real ancl personal," in manner and forni to be 
thereafter stated, with some exceptions alqo to be mentioned; 
while the second devises and heyueatl~es to her one-third part of 
the entire estate, with carriage and horses and some minor art,icles 
of' household furniture, "to her and to her heirs forever." 

The testator then in sereral succcsive clauses gives certain 
]tamed slaves to two nephens and nieces, to be delivered to thent, 
and to another nephew and other nieces sums of money to be 
paid to them, at  the death of his wife. T o  a sister he bequeathed 
: ~ n  annuity, commencing at  his own decease and to be paid to 
her quarterly in equal parts. 

The  testator then wggests, without giving positive ciirec,tion-, 
the expediency of making <ale of certain real estate described as 
the "Eagle Tavern" lot and a tract of 1 3 2 i  acres lying on Lit- 
tle Island creek, and enumerated articles of personal property, 
not including such as have already heen disposed of, and except- 
ing what he terms " tavern articles," or articles, as we understand, 
necessary to the business of a public house, and this he declares 
can only he carried out u i th  the consent of Samuel Dickem, his 
partner, ancl nonha ted  executor, to a dissolution of the partaer- 
bhip bet~veen them before the time fixed for its termination in the 
contract. I n  this confused clause, the testator in express terms 
recognizes the essential and predominant feature in the instru- 
ment, found in the two first clauses, by declaring that, if sold, 
one-third of the net proceeds of sale his "wife will be entitled 
to as soon as collected," and in case no sale is made, that she 
"will be entitled to one-third of the net rent." 

The next clause, proceeding upon the supposition of a salc 
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under the preceding, enumerates as the property remaining to be 
divided, "my negroes, my Nut Bush land and the manor house 
and lot on which I live," and proceeds to direct the substitution 
of other slaves in place of those bequeathed to his first-mentioned 
nephew, if lie fails to get those given him, or an equivalent in 
money to be paid instead. 

Then follows the clause, which gives rise to the controversy, in 
these words : 

" I n  case it should be more convenient to my beloved wife to 
have the Nut-bush land and my manor house and lot, and even 
the negroes, the latter I suppose she ought to keep, as she will 
have two-thirds during widowhood, and one-third in fee, she is 
at  liberty to do so, as she will have ample money to purchase 
elsewhere." 

The remaining dispositions and directions do not afford aid in 
potting a proper interpretation upon the recited clause, further 
than is furnished by the fact of the reiteration of the controlling 
intent that the wife will be entitled 'to a third part of the net 
interest and rents of my part of the estate, during life or widow- 
hood, which we reproduce as an illustration of the confused lan- 
guage used, and the necessity of supplying omitted words to make 
the meariirlg intelligible and consistent. 

There are but three admissible methods of interpreting the 
disputecl article, and it is our duty to ascertain and carry out, as 
far as practicable, the intent of the testator as declared therein, in 
the light of the other provisions of the instrument. 

1. The clause gives to the wife an election to take and hold 
the manor lot and other property in fee, in place of two-thirds of 
all for life and one-third in fee before given; or 

2. The election of this in place of and as part of the one-third 
given in fee; or 

3. A n  election to convert the described property, by sale, into 
money, and the transfer of her rights thereto in the plight in 
which they attached to the property sold. 

The structure of the sentence itself, not less than other parts 
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vf the will, forbids either the first or qecond modes of construes- 
tion for reasons which we will briefly notice: 

I. The first would greatly enlarge the value of the gift to the 
wife, everywhere else recognized, by adding all the <laves not 
~pecifically bequeathed in remainder, and, as would seem, a large 
part of the personal estate. 

11. The clause itself, which equally loeqtowi the lot and land 
and the slaves, immediately declares, not as a qualification, but as 
a precedent disposition ,till in force, that she "will have two- 
thirds during widowhood and one-third in fee." 

111. The estate is not defined, and if the words "to have" are 
intended to give her pos~eqsion and use, they are inoperative, since 
yhe has the right to possess and use both, without the words. 

IT'. The substitution of this, in place of the one-third in fee, 

of all, is incompatible with the lilnitation of the wife's absolute 
interest to au undivided one-third part in all, and in excess of it. 

W e  are constrained, therefore, to refuse to put a literal intcr- 
pretation upon the clause, and, with some reluctance, to supply 
an evident ellipsis in the language en~ployed, in order to give 
reasonable effect to the disposition and carry out the testator'. 
general intent. 

I n  a previous clause, a sale of certain property is contemplated, 
and in the next is mentioned that which remaining unsold will 
have to be divided, and in regard to both the original and con- 
verted property, the wife is to take the estate and proportion in 
the manner pointed out in the beginnir~g of the will. I t  would 
produce an entire disruption of the plan of distribution, if under 
this clause the wife were to take, or haw, in ab~olute right, the 
land described therein and all the slaves except the remainder in 
those specially bequeathed, a result at variance with a repeatedly 
declared purpose, that while enjoying nearly all for life, she should 
have absolute title and right to dispose of but one-third part. 

Looking to the structure of the sentence, it is obvious that some 
word is omitted and to be supplied to give it meaning and force. 
The expression, "in case it should be more convenient to my 
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wife," implies some contra<t in the condition of the land and 
slaves, some change of its status and identity which could only 
be brought about by a sale and the substitution of another fund 
in its place. Again, in reference to the %laves, the teztator ex- 
presses the opinion that "she ought to keep" them, evidently 
indicating a power conferred to sell, but advising against its exer- 
cise; for if not sold, they would be kept, and the advice would 
be without meaning. But she is left "at liberty to do sov--do 
what had been already authorized-dispose of them. 

The concluding expression is equally significant, "as she will 
have ample money to purchase elsewhere," indicating the source 
from which the ample money is to come, and plainly the loss 
of the real estate to be replaced by the purchase of land "else- 
wheve." 

The sentence will bespeak the testator's intent by adding the 
word ".sold" after the word "have," and become intelligil~le and 
clear, and in harnlony with the other provisions bf the will. 

There are obvious omissions in the instrument, and that we 
supply is but to give form to a clause that has already the sub- 
stance, and thus maintain the integrity, of the dispositive instru- 
ment as a whole, and the consistency of its parts. 

The most unsatisfactory of all judicial labor, perhaps, is found 
in the eff'ort to arrive at the meaning of' a testamentary paper, 
with but little light from adjudicated cases to aid, when they are 
so various in terms and often are prepared by persons careless in 
the use of language. This is full of perplexity, but keeping 
steadily in view the main rule of giviug effect to the general 
intent, we must make doubtful individual clauses conform to that 
intent. Lnssite~ v. Wood, 63 N. C., 360; Macon v. MaEon, 75 
N. C., 376. 

The nun~erous cases in the argument for ,defendant show that 
we are warranted by precedents in interpreting an omitted word, 
when demanded by the context, and indispensable to point the 
meaning of a clause. Sessorns v. Sessoms, 2 Dev. $ Bat. Eq. 

76 
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453; Hnwiso,~ v. Bowe, 3 Jones' Eq., 478; Aernvll v. Dudlcy, 
4 Jones' Eq., 203; Tcryloe v. Jolttison, 63 K. (2, 381; Hill v. 
Toms, 87 N. C., 492. 

The finding by the court that the devisee, Ann, had nmde an 
election, is predicated upou a construction which allows her to  

take a fee simple in the lot, a d  as our interpretation that the 
election was to sell, and this l ~ a s  not been d o ~ ~ e ,  and the land was 
retained, the finding is a nullity, and does ttot affect the interests 
of the contending parties. F o r  the error mentioned there must 
be a nen trial, and it is so adjudged. Let  this be certified. 

Error. Jrmi~e d e  now. 

W. Y A B R Y  and others v. PIT. STAFFORI),  Executor. 

1. A legacy to one deceased at  the time the will was made, like lapsed lega- 
cies, goes to the residuary legatee, whenever it appears from the words of' 
the will that the testator has not e x p ~ e s e d  a different intention. 

2. The trnstee of the residnary legatee i 5  not a necessary party to an action, 
brought by the next of kin against the executor, to recover a sntn 
bequeathed to one deceased, though the same may have been paid to the 
trustee by the executor. 

(Taylor  v. Lueuu, 4 Hawks, 213; Sorrey v. B ~ y h t ,  1 Dev. & Bat. Ey., 113; 
Jmes v. P e w y ,  3 Ired. Eq., 200 ; L e u  v. Brown, 3 Jones' Eq., 141 ; Gruce.9 v. 
Howard, Ib., 302; Coley v .  Bullance, 1 Winst. Eq., 89, cited and approved). 

CIVIL ACTION tried a t  Spring Term, 1883, of ALAMANCE 
Superior Court, luefcjre Gilmer, J .  

John Crawford died, leaving a will which bears date October 
19th, 1874, and has since been admitted to probate, containing 
the following clauses : 
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"I tem 5. I give aud bequeath to my three nephews, John, 
Willis and Randall Malory, four hundred dollars each, to them 
and their heirs forever." 

"Item 8. I give and bequeath the balance of my estate, if 
there should be any surplus after my executor pays all the lega- 
cies heretofore willed, and all my just debts, my burial and 
fu~ieral  expenses, &c., the balance I will to the Methodifit Pro- 
testaut Church at  Bethel, in Alamauce county, North Carolina, 
to be used as tile trustee of said church may deem best." 

T h e  complaint statrs that the legatee, John Mabry, was dead 
when the testator made his will, and the purpose of the present 
action, instituted by the plaintiffs, who claini to be the next of 
kin of the testator, is to recover the sum so given to the deceased 
legatee, as intestate and uudisposed of property. 

The  answer alleges a full settlement of' the estate, and a pay- 
ment over of this money to the trrrstee of said church, except 
the sum of $91.76, fbr which the executor gave his note, and on 
this the trustee has sued and recovered judgment, and this pay- 
ment was made after one P a k y  Kater, a sister of the testator, 
had relinquished her claim on the fund to the trustee. 

Among other defences, the answer (assuming its averineuts 
to be true) insists that the trustee of the church is a necessary 
party to the action, in order to a final adjustment of the contro- 
versy as to the fund. 

Upon this state of the pleadings the defendant's counsel moved 
the court for an order requiriug that he be made a party, and 
from the denial of the motion the appeal is taken to this court. 

No connsel for plaintiffs. 
Mv. J. W. Cvahnm, for defendant. 

SMITH, C. J., after stating the facts. Without adverting to 
the irregularity of making such a motion in the absence of any 
evidence of the fact on which i t  is predicated, except in the 
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unverified allegation contained in the  tlefendant's answer, and 
:wcel)ting the statement :is t rue tlrat the entire fanil has been 
accounted f i r  awl  paid over  to  the residuary legatee, me approvt: 
of thc rul ing of H i s  Honor i l l  refusing tlle motion. 

T h e  residnary legatee having rweiveil t h e  money beque:rthe(l, 
and t h e  executor having voliint:lrily paid over the  same i l l  recog- 
nition of his Icgal r igh t  thereto, the  trustee has I I O  interest in the 
controversy bet\veeu the  parties to this suit, which is t o  decide 
whether  it belongs to the  next of kin o r  to  t h e  rcsicl~iary legatee. 
I f  the  fr~ncl passes into ant1 constitr~tcs a part  of the residnurn, 
or,  in t h e  testator's own I m p a g e ,  t h e  "balance" of' his estate, 
the  plaintiffs, not being entitled thereto, must fail in their action. 
I f  i t  is to be cousidered as intestate property and goes to the next 
of kin, the aathnrized paynlent by t l ~ e  executor to  the trustee, 
will he no defence to lrim agaiust the  rightfnl dernaud of t h e  
l a i t i .  Wlrether in s11c.11 case the exec!utor ~ X I I  retain the 
money from the  tru+tee, or ha5 an equity f'or re-inrbursemrnt, is 
a matter betwcen tllclu 0171y, and slronlrl not he allowed to inter- 
fere with or delay the  plaintiffs in prosecwti~lg their remedy 
against the former. 

W h i l e  the  appeal is thus dis1)osed of, and with a view of facili- 
ta t ing the  settlement of the  action without  fur ther  rrecdless 
expense, \re feel a t  liberty to  announce the  collclusions to which 
our  examination has led in respect to  the omners l~ ip  of the legacy. 

T h e  authorities, we thiuk,  show that  this,  l ike l~gac ies  lapsing 
by t h e  death of the legatee at ier  the making  of the will autl 
d u r i n g  the testator's life-time, passes into the  residuary fund, 
there being ap t  words t o  cmbrace it, and belongs to  the residuary 
legatee. T h i s  rule  of construction is ful ly  supported by the 
acl.judications in this court. irnyloi. v. Lucas,  4 Hawlrs, 215; 
Sow-ey v. Bright, 1 D r v .  & Knt. Eq . ,  113; Jones v. Per ry ,  3 
I red .  Eq . ,  200 ;  L e a  v. Browt ,  3 Jones' Eq., 141; Graves v. 
Howard ,  I b i d ,  3 0 2 ;  Colrey v. Eallance, 1 Winst .  Eq., 89. T h e  
exception is whe~l ,  from other provisions of  the  will, i t  is appa-  
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rent the testator did not so intend. There is nothing in this to 
modify the general rule. 

r ,  1 here is no error, md this will be certified. 
No error. Affirmed. 

J. S. and P. W. ERAWLEY v. JOHN COLLINS. 

Wills- When the term " A,operty" is rest~icted to Pevsonccl Estate. 

The  testator provided "that  all property, n~oney and effects, willed by me to 
n ~ y  wife, that may be left at  her decease, shall be eqnally divided," $c.; 
Held, that the word "property," being associated with ''money and effects" 
and taken in connection with other provisions of the will, has a restricted 
i n ~ p o r t  and does not ernbrace the lands devised. 

(Foster v. Oraige, 2 Dev. & Bat. Eq., 209 ; JVilliarns v. Pavker, 84 N. C., 80; 
Ex-parte Champion, Rusb. Eq., 246, cited and approved). 

EJECTMENT tried at Fall Term, 1881, of IREDELI, Superior 
C;ourt, before ~Seymour, J. 

The  plai~tiffs  clain~ an undivided share in the laud described in 
their complaint, and in the defendant's possession, under the will 

'1S1011S of Stephen Parker,  their grandfather, the dispositive pro\ * ' 

of which, so far  as they assist in the interpretation of the clawe 
whose meaning is in dispute, are as follows: 

2. I t  is my will that should my beloved wife, Mary, snrvivc 
me, she should have a decent maintenance off' all my lands 
during her natural life-time. 

3. I t  is my will that m y  son, Solomon, have fifty acres of 
land off the Iowcr end of my land, it being a purchase I made 
from Cyrus Hutchison. 

4. It is my will that n ~ y  wife, Mary, have all the balance of 
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lily old tract of land on which I now live, incsluding an entry 
~uade,  acljoining Robe] t Hibbett's and a l)urchase made from 
Rdwin Falls. 

5. It is 1113' will that my wife, Mary, have all of my stock of 
horses, cattle, hogs and sheep, excaepting !11j sorrel mare, colt and 
:: choice milch con,  which 1 will to my tlaugbter, Betsy. 

6. I t  is nly will that my wife, Mary, shall have all my honse- 
lmltl and kitchcn furniture, antl all filrming utemils, gears, 
tacklings and tools of' every kind, and u1y wine-mill and loom. 

7. I t  is my mill that my daughter, Betsy, have seventy-five 
:icsres of land, inclotling all entry of fifty acres, matle by me, 
where Joseph Parker now lives, and twenty-five acres of 1113' 
Bell tract, adjoining said entry, so as to olalir the afore&aid quan- 
tity of seventy-five actre,.. 

8. I t  is my will that n ~ y  g r a d i o n ,  Stephen Parker, Franklin 
I'arlier's sou, have a11 the balance of my Bell tract of land, with 
my son, Franklin Parker, and his wife, Celid Parker, to have 
the use of said land during their life-time. I fnrther will that 
111y son, Franklin, have my wagon. 

9. I t  is nly will that my daughter, Betsy, have her Led and 
hetl-clothes, two wheels, one chest and other property heretofore 
claimed by her. 

10. It is my mill that my wife, Mary, have all rnoney and 
effects doe me, after my just debts being paid, together with all 
property not uarned in this will. 

11. I t  is my will that all propertfy, lluoney, and etfects willed 
hy me to nly wife, Mary, that may be left at  her decease, shall 
be equally divided between my daughter, Betsy, and grandsons, 
Stephen Brawley and Peter W. Brawley. 

The plaintiffs assert title to the land in dispute as a li~nitation 
in remainder to them antl their aunt in equal parts, aftw the 
death of the testator's wife, who by reason thereof had only an 
estate for her life therein, and this results, it is contended, from 
the usc of the word p ~ o p w t y  in the last recited clause, which 
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comprehends alike real and personal estate. The court was of 
opinion and rnled that the term has a more restricted import, 
and did not embrace the lands devised, in snbn~ission to which 
the plaintiffs took a nonsuit and appealed. 

,Wessr.r. Rende, Busbee & Busbee, for plaintiifs. 
Jfessrs. Eeott & (;altlwell, A. 19. Merrimon and Rohbins R. Long, 

for d&ndant. 

SMITH, C. .J., after stating the case. The only question for 
11s to determine in passing on the appeal is as to the correctness 
of this constrnction of the clause, and the sense in which the 
word is used in this connection by tile testator. 

Considered by itself, the term "property " nndoubtedly em- 
braces real and personal estate, Foster v. Craige, 2 Dev. & Bat. 
Eq., 209, and such most he its meaning unless restricted I)y the 
context, or shown by other parts of the instrument, not to have 
been so intended by the testator. The  leading object in the 
interpretation of all testamentary papers is to ascertain and give 
effect to the purpose of the testator, and to find ont in what sense 
the words were used by him. The  word "property " is fonntl 
in the 9th, 10th and l l t h  clanses of the will, and, in the two 
former, e\-idently cnlployed to designate personal things. I n  
the 10th clause, it follows an enntneration of certain small articles 
of honsehold furniture, and is plainly intended to cover sucl~  
articles as are n o t  specifically mentioned, I h t  are of the same 
general class with those that are. I n  the succeeding clause, it. is 
in association with " money and effects," and is, as in the prcl- 
ceding, necessarily confinecl to personalty, since "all the property 
not named iu the will" must exclude realty which is named and 
devised. 

The  11th clar~w also associ:ltes ('all property, n~oney ant1 
etfects," and as the.other disposes of what had been omitted, this 
disposes of such as had been specified and given to the widow, 
which remained at  her death. The  words are evidently used in 
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the sanie sense in both paragraphs, and bear an ohvious rel:ttion 
to each other. Unless the testator intended to.litnit the sipuifi- 
cance and scope of the expression as used in h t l i  clauses, why 
should he have atldetl the quali[~ing worJs, "that  may be left 
at  her decease," in the latter? Manifestly, as land is not snb- 
jeet to a contingency, since it nzzcst, not may be, left, when the 
life estate expires, he intended such goods as might be destroyed 
or consutnetl by the preceding owner, but in fkct are no?, but 
remain for the bequest in renlainder to operate upon. IVillic~ms 
v. Parker, 84 E. C., 90. 

The  integrity and consisteucy of' the will, as a whole, and of 
its constituent parts, should be upheld wlien it van be done npon 
any reasonable interpretation, iustead of putt,ing a construction 
up011 its separate provisions that make a direct repugtiancy. 
The wife has secnred to her a niaintenance out of all the lccnds, 
and the home place where she and her husband resitled is devised 
in fee. This estate would be cut don-11 to a lif'e-estate if included 
in the limitation over after her death, and put upon the footing 
of the clause which charges her maintenance ill general terms 
upon all his lands. 

Then the close association of the word itself with " money and 
effects" in both clauses indicates a common and the same niean- 
ing in each, and our duty is not to inquire what it may cosnpre- 
hend, but what it does signif:\;, and in what sense the testator 
uses, and when this is sntisfactorily ascertained from an inspec- 
tion and comparison of the several provisions of the instrunlent, 
the construction must be adopted which carries ont the intent. 

It is seldoun that we can derive aid froni an exaruination of 
a~ljutlicatecl cases, as we have had occasion before to relnark, in 
consequence of the great diversity of ternis iu which a testator 
expresses himself; and hence each case must be deterniined by 
itself, keeping in view the leading purpose to ascertain the inten- 
tion from the language and give it cEect when practirahle. The 
cases cited are illustrations of the rule referred to, which restricts 
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the u~eaoing of a geueral word by those that follow and require 
it. See Ex-ptrrte Champion, Busb. Eq., 246. 

We, thert4'ore, concur with His  Honor that the plaintiffs ( 3 0  

not derive title to any share in the land in suit r~nder the 11th 
c-lause of the will, and the jr~clgn~ent must be affirmed. 

3 0  error. Affirmed. 

STATE V. ELI O'KELLY 

Appeal in. Xtate Cases. 

1. Appeals in criminal as well as in civil cases must be taken to the next ensn- 
ing term of this court. 

2. Where the judge who tries a criminal action goes out of ofice before mak- 
ing up the case on appeal, a new trial w i l l  he awarded, provided the 
defeqdant hin~self is guilty of no laches. 

( Lskr r. Hc~ddoek, 72 N. C., 119 ; State v. Fox, 81 3. C., 576, cited and approved). 

INDICTMENT for bigamy tried at June Term, 1882, of WAKE 
Superior Court, before Bennett, J. 

After verdict of guilty and before the judgment was pro- 
uounced, the judge resigned and the office became vacant. 
.James C. MacRae being appointed his successor, qualified, and 
presided at the same term, and upon motion of the solicitor, pro- 
ceeded to judgment against the defendant, from which he 
appealed. 

Attorney- Geneval, for the State. 
No cwunsel for defendant. 

RUFFIN, J. AS the judge who presided at  the trial, and 
before whon~ the exceptions were taken had gone out of office, 

77 
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no statement of the case on appeal was ever ~)reparetl, or filed 
with the clerk I)clow, nor was any cver sent to this cor~rt. The 
transcript of the record was filed wit11 the clerk here on the 29th 
day of January, 1583. 

When the cause was called the Attorney-General moved to 
disnliss the defendant's appeal upon the ground of his laches, in 
that, he failed to docket the transcript at the October term last 
of this court. 

The retirement from office of the judge who presided a t  the 
trial, put it out of the defel:dantls power to have his exceptions 
stated, and he would, therefor, without doubt, have been entitled 
to a new trial under the rule laid clown in Isles. v. Hc~Zdock, 72 
N. C., 119, and that clasi of cases, provicletl he had been dili- 
gent in doclteting his appeal. But parties cannot be permitted 
to dally with the courts in ally such rnanner. If they takv 
appeals, they must press them with earnestness, and not in such 
wise as to leave the impression that they are seeking delay in thc 
execution of the sentence, rather than a reversal of the judgment. 
The  decision in Sfate v. Fox, 81 S. C., 576, was put partly on 
this grouod, and it commencls itself to the court, with whom the 
maxim is, kges vigilnntibzcs non do~rrzientibus.factce sunt. 

VCTe have more than once said that an appeal meant a11 appeal 
to the rte;rt term, ant1 if neglected to be so taken, the party would 
have no favors exteuded to him. Acting ilpon this principle, 
we feel constrained to yield to the motion of the Attorney Gen- 
eral. 

The judgn~ent of the court below is, therefore, affirmed, and 
this will be certified, to the end that the cause may be procveded 
in according to law. 

No error. Affirmed 
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ST.\TE v. .JOHN RANDALL and others. 

Appeal in State Cases. 

1. I t  is the doty of the judge who tries a crinlinal action to make lip the case 
on appeal. 

2. The  rnle laid down in the preceding case i n  reference to the duty of the 
appellant to be diligent i11 perfecting the appeal, approved. 

(S ta te  v .  Lungford, Bush., 436; Stute v. Hwt, 6 Jones, 389 ; State v. Powers, 3 
Hawks, 376; State v. MUI-ray, 80 N .  C., 364; State v. Fox, 81 N. C., 576, 
cited and approved). 

INDICTMENT for murder tried at Spring Term, 1881, of BUN- 
(:OMBE Superior Court, before Bennett, J. 

Attorney-General, for the State. 
Afessrs. McLoud & Moore, H. B. Carter. and Johnsor~ & Shu- 

jord, for the prisoners. 

RUFFIN, J. The prisoners, charged with the rnurder of one 
,2ntlrew H. Wells, were put upon their trial at  spring term, 
1881, and were coilvicted of ~nnnslaughter. After judgment 
was rendered agaiust thew, sentencing them, each to pay a fine 
of thirty-three and one-third dollars, they prayed an appeal, 
which was allowed, without security, upon their making the 
necessary affidavit. 

A t  the February term, 1882, of this court, they caused to be 
filcc! a certified copy of the record of the cause, accompanied 
with an affidavit, in which they set forth that during the pro- 
gress of their trial many exceptions were taken for them to the 
rulings of the court, touching qnestiolis of law affecting their 
case, which they hoped by their appeal to have reviewed; that 
with this view their coonsel at once applied to the judge, who 
tried the came, to prepare the statemeut of the case o n  appeal, 
sr~pposing that it was his duty to do so, and not doubting his 
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willing~~ess, hut to their inrprisc he dcalioed, saying that the la\$ 
i~nlmsed no such duty on him; that their counsel then applied 
to the iolicitor of the district to unite with him i n  making 111) 

the case for the judge's approval and signature, hut that nffiwr 
also tleclincd, paying that it was the duty of thtl judge, and not 
of himself, to prepare the appeal; that not knowing what else 
to do, their counsel then wrote to the attorney-general of the> 
state to know if he would accept a caw 111ade out by the solicitor 
and thenlselves, and upon being assured that he wouid, they 
again applied to the solicitor to unite with them, hut this request 
was also refused. 

Upon the strength of this affidavit the couniel for the prisoner+ 
in this w u r t  nloved for a writ of certiora~i to he directed to t h e  

judge, clerk, ant1 o t l~er  officers of the faid iuperior cwurt, con)- 
mandil~g: them to send 11p a record and transcript of the said trial 
and proceeclings thereon, which writ wai a\+arded at  Octobe~ 
term, 1586, of this court ; but by that time the judge who tried 
the cause had gone out of office, i o  that 110 return was made, 
beyond sending np the record proper, and thereupon the c o ~ i n ~ e l  
move for a new trial, as x nlwtter of necessity and  right. 

The court entertain, no d o ~ ~ b t  upon the point as to whose duty 
it was to prepare the case on appeal for the prisoners. The pro- 
visions of the Code of Civil Procedure, in regard to the nlanner 
of taliing and preparing appeala, apply only to civil actions. In 
criminal actions they are still regulated by the act of 1818, in 
substance the same with Rev. Code, ch. 4, 21, a i ~ d  under it the 
decisions all point to the presiding jutlge as the one percon upon 
whom that duty devolves. 

In State v. Langford, Busb., 436, there waq home discrepancy 
between the exceptions as taken by the counsel and the stittealent 
of the case as made up hy the jndge; and the question was which 
shonld be acted upon. I n  determining the matter SASH, C. .I., 
empliatically declared that the court could looli only to the judge'& 
statement, since the law made it his duty to give ( L  staternext qf ctN 

that relates to the exceptions. 
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In  State v. Hcrrt, 6 Jones, 389, it was said that the hill of' 

exceptions, signed by the judge who presided at the trial, "could 
done certify to this court the proceedings on the trial, including 
the evidence given, the instructions prayed for, a i d  those r e f w d  
or given." 

I11 State v. Powers, 3 Hawks, 376, a new trial was granted as 
a matter of right, because of the fact that the !)residing judge had 
lost his notes of the trial, and declared that in consequence thereof 
he could not present the points made on the trial, and which were 
intended to be presented by the appeal. 

I n  State v. iWurrtry, 80 N. C., 364, no bill of exceptionh 
accompanied the case, and the judge who tried the cause had 
gone out of office. A new trial was asked for on that ground) 
and was refused only upon the ground that it did not appear thar 
the judge had ever been applied to to malie up the case, and thch 
court could not, therefore, tell whether he or the party was really 
in default-thus clearly indicating that if applied to it would h a w  
been the judge's duty to make out the case, and that his failurcs 
to do so wouid have been a wrong done to the defendant. 

Holding it, therefore, to have been the plain and positive duty 
of the judge, when asked, to have prepared the case on appeal 
for the prisoners, the court would not have the slightest hesitation 
in awarding them a new trial if they had not otherwise been 
guilty then~selves of laches. But the trial of their cause took 
place at the spring term, 1881, of the superior court, and they 
then had immediate and full notice of the juclge's default, and of 
the danger which threatened their appeal, a d  it became their 
duty to be prompt in seeking their remedy. Instead, however, 
of doing so, they permitted a full term of this court, and nearly 
a full twelve months, in point of time, to pass before asking the 
aid of the court in the premises, or even docketing their cause 
here. 

I n  &ate v. Fox, 81 N. C., 576, and in Xtate r. O'Kelly, ante, 
609, it was held that by s w l ~  a delay a party forfeited all claim 
to the help of the court; and so we must hold in this case. 
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I utleed, it f'urnishei the very best illustration of the reason of the 
rule laid down in those cba>es. By making their application 
promptly and at the first ensui~lg term, the prisoners would have 
p i t  it in the power of' the coart, by proper process, to compel the 
jutlge, who tried the cause, to do that whirh the law made it his 
ilutp to do in the premises; and it is only through their own 
drlay that the opportunity has been entirely lost; and it woulcl 
I)(' neither just nor reawnable to permit them to take advantage 
~) t '  their own wrong. 

'rhe motion for a new trial is, therefore, overrulecl, and the 
~udgment of the court below is affirmed. 

Let thir- be certified, to the end that the cause may be proceeded 
111 according to law. 

So error. Affirmed. 

STATE v. WII,I,IAM COPPERSMITH and another. 

Afray-Jt~r isdiction. 

111  affray is cognizable ir; the zrlperior court, a h  to both defendants, where it  
appears that a tleadlp weapon was wed by either. 

INDICTMENT for an affray tried at Fall  Term, 1882, of PAS- 
c&r-OTaKK Superior Court, before Gillianz, J. 

The defendants, Coppersmith and Hayes, are charged with an 
affray, and each with makil~g an assault upon the other with a 

(leadly weapon. The jury found both guilty. 
Upon the trial it was 3humn that Coppersmith struck the other 

defendant with a small stick, inflicting no serious damage, where- 
upon the latter discharged a loaded pistol at his assailant. 

The court being of opinion that the superior coart had no juris- 
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diction of the offence of the said Coppersmith, as disc:losed in the 
evidence, "tiismissed the action as to him," and from this ruling 
the solicitor appealed. 

Attorney General, for t'he State. 
No counsel for defendant. 

SMITH, C. J. The ruling is erroneous, since on a conviction 
of an offence cognizable by the court, as described in the bill of' 
indictment, it mast, upon motion of the solicitor, proceed to judg- 
ment, unless the verdict be set aside and a new trial ordered. 
The record shows that the defendants have, each of them, com- 
mitted a crirnillal act within the jurisdiction of the trying court, 
and for which no motion in arrest of judgment could be enter- 
tained. 

The order of dismissal is, therefore, erroneous and inconsistent 
with the record, aucl the state is entitled to judg~nent against each 
defendant, consequent upon the verdict as it stands. 

The ruling of the court below must be reversed, and this will 
be certified to the end that judgment may be rendered. 

Error. Reversed. 

STATE v. MATTHEW LEAKY. 

Assault and Batte~y. 

I .  The parties were d isput i~g abont a piece of land-the prosecutor on one 
side of a fence advanced towards the defendant with an axe-the defen- 
dallt on the other side shot him across the fence ; Held, the principle of 
self-defence has no application, but defendant is guilty of an assault. 

2. Where the facts of a case of homicide constitute the crime of n~anslaughter, 
the samestate of facts will make the case of an assault if no killing ensues. 
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IKDICTMEST for an :lssault and battery tried at Fall  Tern~ ,  
1882, of CUJI~~ISI:LAXI) Superior Court, before Gil~ner, J. 

'rlic ash:\ult was ri~ade \vith a gun; the defci~rlant was con- 
victed, :uid 11pon judgment bcing pronou~iced againat him, ap- 
pealed to this court upon the gromcl of error committed in thc~ 
.!l:lrgc of the court to the jury. 

. tttortley- General, for the State. 
,111-. 1:. P. Ru.~ton,  for the defendant. 

.[\HE, J. The case iq so in~perfectly made out that we caunot 
~ c c  what were the fhcts. We call only infer them from the teiti- 
~liony proposed to be offered by the defendant, his instrnctioni 
I-Iced, and the charge of His Honor. 

The only & & m ~ c n t  of fjcts contai~ied in the record are, that 
t lie .tate, without objection fiwm the defendant, proved by thr 
p~~owcutor tliat the c1ific.ulty between hinl and the defendant 
occurrecl on land of' which lie nab and had been for ten yenrz i l l  

pos~cssion. 
The defendant testified in hi. ow11 behalf, and admitted that he 

+hot the prosecutor with a gun, and proposed to prove that ht. 
was on his o\'i711 side of the fence when he fired the gun-the line 
lwtween him and the prosecutor having been previously run by a 
-urveyor. This evidence mas objected to by the state and not 
,tllowecl by the court. The tlefe~idnnt excepted. 

The defendant thcu aslted the court to rule out the evidence 
iutroduced by tlie state to prove posei4on by tlie proiecutor, 
\%hich \ u s  done. 

This is all thc evidence, in regard to the facts, disclosed by the 
,tatelnent of the case. There is not a word about the prosecu- 
tor's :~dvancing upon the defentlant with an axe r a i d  in u 
threatening manner. But the defentlant asked the court to 
i~lstruct the j~ury, " that if the prosecutor found the defendaut on 
tllc tlisputed land and advanced upon the defendant with an axe 
in a threatening nlanner, and was *arned by the defendant to 
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stand back, but contiuued to advance upon defendant-then 
defendant was justified in using the gun in self-defence, if the 
jury shall believe the defendant was in danger of being stricken 
with the axe." 

The court, in response to this request, instructed the jury that 
if the prosecutor found the deferidant on the disputed land and 
advancaed u l m l  Iiim with a n  axe in a threatening manner, and 
was wanled by the defeildant to stand back, but continued to 
advance upon him, then the defendant mas justified in using the 
gun in self-defence, if the jury believe that he was then and 
there, by reason of' the proximity of' the prosecutor, his abiiity 
to strike, and under all the circumstances of' the case, in dauger 
of being stricken with the axe. The defendant excepted to the 
charge. 

This was the only exception taken by the defendant, except 
that to the exclusio~~ of the testimony of the defendant in regard 
to his possessioli 1111 his side of a line run by a surveyor. There 
was 110 error io that ruling. 

Nor cau we see there was any error in His Honor's charge to 
the jury. 

Taking the whole record together, and gathering the facts as 
well as we can from it, we take i t ,  that the prosecutor and clefen- 
tlant were in dispute about a piece of land; that there was a 

fence running son~ewhere upon the disputed territory, and the 
prosecutor being on the one side of the fence and the defendant 
on the other, the prosecutor advanced towards the defendant 
with an axe in his hand, and the defendant shot him across the 
fence. I f  such be the state of facts, and it is the only one, we 
think, that can be reasonably deduced from the meagre statement 
of the case, if the defeudant had killed the prosecutor, he would 
have been guilty, at  least,, of tnanslaughter; and when the facts 
of a case of homicide constitute the crime of mauslaughter, if 
130 killing ensues, the salne state of facts will necessarily make 
the case of an assar~lt and battery. 
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If the facts are anything like those we have supposed, there 
is not the slightest pretext fbr the application of the principle of' 
self-defence. We are unable to discover any error in the record. 
This must, therefore, be certified to the superior court of Cunl- 
berlal~cl that the case may be with according to thi- 
opinion and the law. 
No error. Affirmed. 

STATE v. R. 8. NASH. 

Assault, just{ficatiom in-Buidence. 

A defendant, who has reason to believe, and does believe, at the time and nnder 
the circumstances, that he is in immediate danger, is justified in resisting 
his assailant, though the danger did not in fact exist; but the jury must 
determine the reasonableness of his belief; Therefore, it was error to exclude 
from the consideration of the jury the evidence upon which such belief is 
grounded. 

(Chief-Justice SMITH, dissenting. 

(State v. Scott, 4 Ired., 409, cited and approved). 

IND~CTMENT for an assault and battery tried at Fall Term, 
1882, of RICHMOND Superior Court, before Gilmer, J. 

The indictment charged that the assault was committed with 
a deadly weapon. (See State v. Nosh, 86 N. C., 650). 

On the trial, Kathan Reynolds, the person on whom the assault 
was made, testified for the state, that on the night of the 23d of 
December, 1879, he and other young rnen of the neighbor- 
hood made up a " bell crowd" of about twenty in nurnber, and 
between eight and nine o'clock that night, went around the 
defendant's house, ringing bells and blowing horns. and that 
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some of the party carried guns, and perhaps pistols, which were 
fired off a few times, and after they were goiug away from t,he 
house and had got about thirty-five yards off (but still within 
the defendant's enclosure, not ha.ving reached the gate), the 
defendant came out on his porch and fired his gun a t  the crowd, 
inflicting a serious wound on the witness by shooting into his leg 
eight shot (of the size of duck shot), three of which still remain 
therein, the others having beeti extracted. 

T h e  defeudant was put upon the stand as a witness in his own 
behalf, admitted that he fired the gull a t  the crowd, ant1 proposed 
to prove that before he fired, his child, who was sleeping near a 
window in the house, through which the noise of the bells and 
horns and firing was heard aud the flash of the firing seen, 
rose up aud ran to the witness with blood on her face (caused as 
he afterwards learned, hut did not then k m w ,  l)y her runuing 
against the e t d  of a tahle), and under the impulse of the moment, 
believing that she had been shot, he got his gun and went to 
the door, and, seeing the flash of pistols fired as he supposed by 
the retreating crowd, fired his gun at and into the crowd. This 
evidence was objected to by the state and excluded by the court, 
and the defendant excepted. 

T h e  defendaut also proposed to testify that otr the next day 
he saw some shot emhedtled in the plank of the house, which 
were not there the day befnrc. Objected to and excluded. 
Defendant excepted. 

The  court instructed the jury that the defendant had nbt shown 
justificatioo for the shooting. Verdict of guilty ; judgment; 
appeal by the defendant. 

Attorney-General, for the State. 
Messrs. Ewwell, Walker & Tillett, for the defenclant. 

ASHE, J. The  question presented by the record is, was there 
error in the refusal of the judge to receive the evidence off'ered 
by the defendant. W e  are of the opinion there was error in 
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rejecting so much of the lroposed testimony as tended to show, 
on the part of the defendant, a reasonable ground of belief that 
the trespassers upon his premises had fired into his house and 
wounded his child. 

I t  may be, as testified by the prosecotor, that the band of' 
young men, who went to the clefendant's house on the night in 
question, only intended innocent amusement; but there is one 
unusual and rather extraordinary feature in the transaction, that 
the party intending a mere serenade, should, on such an occasion, 
carry guns and pistols; they are certainly very unnsnal instrn- 
rnents of music in the hands even of a calithumpian band. 

They entered the eoclosore, twenty in nuniher ; marched round 
his house, blowing horns, ringing bells and firing guns and pis- 
tols; which rnnst have greatly frightened the family and the 
defendant himself, unless he  is a man of more than ordinary 
courage. But  whether awed or not by such a display of num- 
hers and lawlessness, yielding to the dictates of prudence, he sub- 
mitted to the honiiliatiag indignity and remained within doors, 
until his little daughter, as he proposetl to show, ran to him with 
her face bleeding; and believing, as was natural under the cir- 
cumstances, that she had been shot, he seized his gun and went 
to  the door, saw the flash of fire-anns, and ihot into the crowd 
and wounded the prosecutor. We ninst suppose it was all t he  
work of an instant. 

Did the defendant, under these circumstaaces, have reasonable 
ground to believe that his daughter had bee11 shot, and the  
assault upon him and his housc was continuing? I f  he had, 
then he ought to have been acquitted. 

We  know this has been a much mooted question, bnt npon 
an investigation of the authorities, onr co~lclusion is, that a rea- 
sonable belief that n felony is in the act of being committed on 
one, will excuse the lrilling of the supposed assailant, though no 
felony was in fact intended. And whatever will excuse homi- 
cide, will of course, excuse an ajsault and battery. 

I n  State v. Scott, 4 Ired., 409, the court say: " I n  consulta- 
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tion it seemed to us at one time that the case might properly 
have I~een left to the jury, favorably to the prisoner, on the prin- 
ciple of Levet's case, Cro. Car., 638 (1 Hale, 474), which is, that 
if the prisoner had reasonable ground for believing that the 
deceased intcnded to kill him, and under that belief slew him, it 
would be excusable, or at  n~ost only manslaughter, though in 
truth the deceased had no such dehign at the time." I t  is to be 
noted that Levct was acquitted. But the court did not give the 
prisoner, in Scott's case, the benefit of the principle, for the rea- 
son that no such instruction had been asked in the court below, 
the court concluding that the prisoner would have requested the 
instruction, if he had acted upon such belief; and there were 
besides otller circumstances in the case, which prevented the 
application of the principle. But it is clearly to be deduced 
from the opinion of Chief-Justice RUFFIN, who spoke for the 
court, that in a proper case, the principle might be invoked to 

excuse a defendant. See also, Pntterson v. People, 46 Bart)., 627. 
The same dortrine was enunciated by PARKER, J., afterwards 

Chief-.Justice of the snpreme court of Massachusetts, in the 
farnous case of Commonwealth r. Selfridge, Self. Trial, 100, and 
the principle is thus illustrated: "A,  in thc peaceful pursuit of' 

his affairs, sees B walking towards him with an outstretched arm 
and a pistol in his hand, and using violent menaces against his 
life as he advances. Having approached near enough in the 
same attitude, A, who has a club in his hand, strikes R over the 
head hefore or at the instant the pistol is fired, and of the wound 
B dies. I t  turned out that the pistol was in Fact loaded with 
powder only, and that the real design of B was only to terrify 
A." The judge inquired : "Will any reasonable man say that 
A is more crir~~inal than he wonld have been if there had been 
a ball in the pistol ?" 2 Whar. Crinl. Law, Q I026 (g) and note; 
Whar. Law of Homicide, 215, et seq. 

But it may be objected that the defendant acted too rashly: 
before he resorted to the use of his gun, he should have taken 
the precaution to ascertain the fact whether his child had been 
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a a t u ~ l l y  shot. Rut that doctrine is inconsistent with the princi- 
ple we have annonnced. I f  the defendant had reason to believe 
and did believe in the danger, he had the right to act as though 
the claoger actually existed, and was imminent. Taking, then, 
the fact to he, that the trespassers had fired into defendant's 
Itouse and shot his child, and the firing continued, there was no 
time for dtlay. The occasion required prompt action. The 
next shot might strike him or some other member of his family. 
Under  these circnmstances, the law would justify the defendant 
i n  firing upon his assailants in  defence of himself and his family. 

Bot, as we have said, the grounds of belief n ~ n s t  be reason- 
able. The defendant must judge, a t  the tirne, of the ground of 
his apprehension, and he must judge at  his peril; for i t  is the 
province of the jury on the trial to determine the reasonable 
ground of his belief. And here, the error is in the court's ref'us- 
ing to receive the proposed evidence, and submitting that ques- 
tion to the consicleration of the jury. A venire de novo must be 
awarded. 

SMITH, C. J., dissenting. I am unable to concnr with the other 
members of the court, in the conclusion reached, that the testi- 
mony of the defendant in explanation of his conduct, if admit+ 
ted and believed, would be a defeuce to the charge, or have any 
other legal effect than to mitigate his offence, and hence, as imma- 
terial upon the issue a ~ d  tending to mislead, there is no error in 
rejecting it. 

The  facts in connection with this proposed statement are sum- 
marily as follows: A boisterous and unruly crowd, in what seems 
to have been a frolick, enter the defendant's premises in the early 
night with bells, horns and fire-arms, by the noise of which, as 
they pass around his dwelling, himself and his family are greatly 
annoyed aud their peace disturbed. As  they are about to leave, 
his little frightened daughter runs up  to him with blood upon 
her face, caused by her striking against a table, but which he 
then supposed to proceed from a shot wound. Acting upon the 
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impulse produced by this misconception and without stopping to 
make inquiry as to the cause or exteut of tpe inquiry, he seizes 
his gun loaded with shot of large size, hastens to the door and 
out into the porch, and, seeing the flash of a gun, fires into the 
retreating body then near the outer gate, some thirty-five 
diskant, witl~out a word of warning or remonstrance, and wounds 
one of the number in the leg. - 

This was, in my opinion, a hasty and unauthorized act in the 
use of a deadly weapon, not i n  defence of himelf or family, or 
premises, but the oEspring of a spirit of retaliation for what he 
erroneously supposed to have been done, and whose error could 
at  once have been corrected. I f  death had ensued, the circum- 
stances would not have excused the homicide; and as it was not 
fatal, it cannot be less than an assault. 

Human life is too safely guarded by law to allow it to be put 
in peril upon such provocation; and, however much it may pal- 
liate the defendant's impulse and the rash act in which it resulted, 
i t  cannot., in my opinion, excuse his use of a deadly instrument 
in so reckless a manner. 

PER CURIAM. Venire de now. 

STATE v .  B. JOHNSTON. 

Comments of Counsel-Larceny. 

"If the defendant did not make the tracks, who did? If he did not make 
them, and they were made by another, the defendant ought to show it" ; 
Held, that these remarks of the solicitor in his argument to the jury on a 
trial for larceny, where there was proof that the tracks about the premises 
corresponded with those made by the defendant at another time and place, 
were not objectionable, especially when the exception is taken after verdict. 
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INDICTMEKT fvr larceny tried at Fall Term, 1882, of MECK- 
LENRURG Siiperior court, before Gl.aves, J. 

There was a verdict of guilty, am1 a n~otion for a new trial. 
Thc motion was overruled and sentence pronounced by the cor~rt, 
from which the defendant appealed. 

Atto~ney-Genwal, for the State. 
Messrs. Jones & Joliustori, for defendant. 

ASHE, J. Besides other evidence oflered on the part of the 
prosecution teuding to show the guilt of the defendant, the state 
made prouf that tracks were found on the outside of the house 
iu a bank of ashes just under the window, which had been 
opened; that the trucks came from and led back to the house of 
the defendant; that they were peculiar, one being longer thau 
the other, one shoe square-toed and the other round, and in one 
of the shoes the big toe protruded and made an irupression ou 
the ground; that the tracks corresponded, in size and in detail, 
with the tracks made by the defendant in the field where he was 
ploughing the next day. The defendant offered no evidence. 

The solicitor in his argument said, "if the defendant did not 
wake the tracks, who did? I f  the defeudant did not make them, 
if they were made by another, the defendant ought to show it." 

There was no exception taken at the time to these remarks, 
but after verdict they were made the ground for the motion for 
a llew trial, the defeudant contending that the solicitor had gone 
beyond his duty, and violated the provision of law, which forbids 
conlmeut on the fact that the prisoner does not offer himself as a 
witness. 

We do not appreciate the force of the exception. \Ve are 
ru~able to see how the remarks of the solicitor are obnoxious to 
the objection made by the defeudant. I f  the tracks were in fact 
luacle by any other person than the defendant, it was quite as 
co~npeteut for him to prove that fact by other witnesses who mere 
acquainted with the tracks of that other person, as by himself. 
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There was nothing in the remarks which necessarily lead to the 
conclusion that the tracks, if made by another, n~us t  be proved 
by the witness himself: 

We are of the opinion the remarks of the solicit,or were unob- 
jectionable, and that there is no ground for a venire de rtoao. 
There is no error. Let this be certified, &c. 

No error. Affirmed. 

STATE v. M. 3:. HAYNE. 

Concealed Weapons. 

Neither a deputy marsli;d of the United States, nor any other civil officer, has 
tile right to carry a weapon concealed about his person, while off his own 
premises, unless he is actually engaged in the discharge of his official duty ; 
and the burden is upon him to s h w  that fact. 

ISDICTMENT for a niisdenleanor tried at  Spring Term, 1883, 
of BENCOMBE Superior Court, before Acery, J. 

The defendant was charged with a violatiou of the act of 1879, 
~11. 127, in carrying a pistol concealecl about his person. The 
act makes it unlawful for any person, except on his own pren~ises, 
to carry concealed about his person any pistol, &c.; and exempts 
from its provisions, among otherh, all civil officers of the TJnited 
States, of this state, of any county, city or town of this state, 
while in the discharge of theil. oflcial duties. 

The state introduced one Frances as a witness, who testified 
that on a certain night in Map, 1882, while the United States 
court was in session in the town of dsheville, hearing a dis- 
turbance at a restaurant kept by a person of color in the town, 
and going to the place, he fonnd the defendant there, intoxicated, 
and solve of his friends carried the defendant to a boarding-house 

7 9 



ti26 I N  THE SIJI'REME COUILT. 

kept hy one Hill; and soon afterrnards Hill sent up-stairs, where 
the defendant had gone, and brought him down, refusing to let 
him s h y ;  that defendant thereupon put his hand behind him 
toward his hip-pockct, when Hill started off, declaring he would 
get his gun. Upon hearing this, the defendant ran out of the 
hoase and into a barber-shop, and dropped a pistol as he entered, 
which he picked up and put iuto his hip-pocket. 

The defendant testified, in his own behalf, that hc mas a United 
States deputy marshal at the timc (showing his commission), and 
continued to be such until his arrest for this offence, when his 
conimission was revoked; that on the night referred to by the 
state's witness, he had process in his hands to be executed on citi- 
zens of Maclison and Buncombe counties, consisting of coinmis- 
sioner's warrants and more than onc cnpias issuing from the 
United States court, and that he frequently arrested persons after 
night. 

His  Honor charged the jury substantially, that if they were 
3atisfied from the evidence that the defendant, while off his own 
premises, carried a pistol concealed about his person, he wonld be 
guilty, uuless they believed that he was at the time actually 
engaged in the discharge of his official duty as deputy marshal ; 
and that the burden was on him to show that he was at  the time 
in the discharge of such duty. 

The jury found the defendant guilty, and he appealed from 
the judgment pronounced. 

Attorney-General, for the State. 
No counsel for defendant. 

ASHE, J. There is no error in the charge of the judge below. 
The law never intended to give persons, clothed with ministerial 
authority, the privilege of habitually currying about their person 
concealed weapons, simply hecause they have in their hands war- 
rants or process for the arrest of son~e one. The exemptioil 
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from the ~~rovie ions  of the statute is only givcn to such officers, 
while in the actual discllarge of their o6cinl d u t i ~ s .  

The defendant offerctl himself' as a witness in his o w n  behalf, 
ant1 he did not pretend that ht? went to t,he restaurant with the 
expectation of' meeting there any one against whom he had pm- 
cess, or that he was, on the ni.gIit mentioned in the evidence, 
acting in the discharge of his official duties. H e  wls, after 
night, a t  the restaurant of :L colored 1 1 ~ 1 1 ,  intosicatcd, and pro- 
d u c i ~ ~ g  such a disturbance that he had to be carried off' by his 
f'rieutls t o  a boarding-house i n  the town, and, wheu the proprie- 
tor refused to pern~it  him to stay there, he attempted to draw 
his pistol, and would probably have done so, if it had not been 
for the protnpt act of tile latter in going fbr his gun, which 
caused the flight of thc ilefeudunt. 

The  law gives no protection to a wan under such circumstances, 
although clothcd with the authority of a depoty tnarshal of the 
United States, a l ~ d  l~aving at thc time warrants and process i n  
his possession. 

T1:e case does not fall within any of the exceptions of the 
statute. The  defendant was pwperly convicted. There is no 

error. Let  this be certified, &c. 
Ku error. Af i rn~ed .  

STATE v. CtTFF TRICE and ot11er.h. 

1. Indictment for conspiracy in three co~~nts-first, for conspiring to commit 
rape upon F ; second, the like offence npon I.: ; and third, the same npon 
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"certain female persons to the jurors unknown"; Held, as there was no 
evidence of a common design, the defendants were entitled to a verdict of 
acqrlittal. 

2. Held further, that the charge of the court, being, in effect, that the jury 
might convict upon tlie first two counts, unsupported by evidence, pro- 
vided they thought the defendants guilty under tlie third connt, is erro- 
neous. 

3. Distinction between cases where the indictment charges distinct offences in 
the different counts, as here, and those where the connts vary the same 
offence to meet the probable proofs, pointed out by RTFFIX, J. 

4. Although the name of the person lipon whorn an offence is charged to have 
been committed, be to the jurors unknown, yet the proof niust identify 
the party injured as completely as if his real name appeared in the 
indictment. 

INDICTMENT for couspiracy tried at Fall  Term, 1882, of 
WAKE Superior Court, before McKoy,  J. 

The defendants (with one Mack Cross, who was not on trial) 
are indicted in three connts: the first, for conspiring to conin~it 
rape upon the person of one Fidelia Upchurch; the second, for 
conspiring to comrnit the like offence upon one Effic Upchurch ; 
and the third, for that "they (lit1   in lawfully conspire and agree 
together to cornrnit rape, and, in pursuance and accorcliug to said 
conspiracy, did prepare certain powders, wllich they did then 
and there unlawfully conspire and agree to administer to certain 
female persons to the jurors uuknown, with intent then aad 
there felonio~isly to ravish and carnally know the said female 
persons to the jurors so unknown, &c." 

011 the trial, several witnesses testified to the general conver- 
sations with the defendant, Cuff Trice, in which he stated that 
he had a certaiu powder, or  weed, by the use of which be could 
overcome any wornan's scruples, and clo with her as he pleased. 

One John Dones testified that on one occasion he saw the 
defendant, Cuff, give some powders to the defendant, Charles 
Trice, and Mack Cross, telling them at  the time that by using 
the powders they could overcome any woman; and that C u r  
also offered to sell the witness some of the game powders, but 
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his o fe r  was declined. Sowe time thcreafter, on a certain Sat- 
urday night, the witness met the defendant, Charles, allti had 
some cwnversation wit11 him as to where he was going, and, 
after some hesitation, he told the witness that he was going to 
" Upchurch's to overcowe  hi.^ girls"--that he was going to 
sprinkle some powders on their arms and joints, and in that way 
overcome them. Witness then watched him and saw him enter 
the house of Upchurch, where he remained for a short time, ant1 
then came out running, and Ugchnrch after him. 

Upcharch testified that on the night alluded to hy the last 
wituess, sornc one entered the room where his two daughrer.j - 

were sleeping, and got under their bed, but in so doiug alarmed 
them; thereupon they called the witness and he immediately 
went to their relief. As he entered the room, he saw some one 
run out, and he made pursriit, but was unable to overtake him.  

T h e  defendants c a l l d  several witnesses to contradict and dis- 
credit the wituess, Dones, and their evidence was snbmitted to 
the jury on that point. 

Amongst other things, the court instructed the jury, that "if 
there \TRS a corrupt conlhination betweeo the defendants, or one 
of then1 with Mack Cross, to do auy of the acts mentioned in 
the bill, to-wit, to rape Fidelia Upchurch, or Effie Upchurch, or 
a female person to the jurors unknown, or to have carnal inter- 
course with them by the use of any powders fi-audulcntly used, 
and by such iufloerice to overcome them, then, it wunlrl he the 
drlty of the jury to find those guilty who entered into such cor- 
rupt combination, even though there was no evidrnce that their 
purpose had becn attempted or accon~plished." 

The  defendants asked the court to instruct the jury that the c 2 
was no evidence that the defendant, Cuff, knew that the powder.; 
sold by him were to be used upon Fidelia or Effie Upchurch. 
This was refused by the judge, because "he had just told the 
jury that  it was suflicient, if the evidence satisfied them that they 
were to be used upon any female to the jurors unknown." 
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The jury rendered a verdict of guilty as to both the defen- 
dants upon all three counts in the indictn~ent, and they appealecl 
from the judgment pronounced. 

Attorney-Gcnerml, for the State. 
.Mr. I?'. 7.. Peele, for defendants. 

RUFFIN, J. So f i r  as can be see11 from the statemeut of tllc 
case sent to this court, there was ubdutely  110 evidence going to 
s l~ow that the defendant, Cuff Trice, connived at, or even l<new 
of, the purpose of the other defendant to assa~ilt either of the two 
females whose names are specifically mentioned in  the first and 
second counts of the indictment. He, then, uas certainly cntitled 
to the charge as aslied at the hmds of the court; and so mas his 
cu-defendant, since the offence charged was of snch a character 
that the question of the gnilt or innocen(~y of one of the parties 
necessarily affected that of the other. 

The refusal of the court to give the instruction asked, taken in 
connection with that act~ially giveu, wai in effect to tell the jury 
they might convict the clefhdants, upon the tmo first counts, 
though unsupported by any evidence, provided they thought then1 
guilty under the third count. Indeed, the charge admits of no 
otl~er construction, and is, therefore, palpably erroneous. 

I t  is not like the case of a general ~erclict of guilty upon an 
indictment, which contains some good counts and some defective 
ones. There, the rule is that the court may proceed to judgment 
upon the good counts, on the that the evidence was suffi- 
cient to justify a coi~viction upon cnch and every one of the 
counts; and the sentence of the court is presumed to have been 
given with reference to the good counts alone. But here, if any 
of the counts are good, all are good: they describe distinct offences, 
and not mere n~odifications of the same ofEence, varied so as to 
meet the probable results of the evidence, and the court is pre- 
sunled to have proceeded to judgment under each and all of them, 
and, ill fact has done so. I n  no case will the law permit a ver- 
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diet and jndgultlnt to stand against a party for an offence, of' which 
the evitleuce taken iu the canw docs not convict him, even though 
other countr in the same intlic~tment shorild Be supported by proof. 

Rut, more than thia: \\hat cvidence in the case goes to support, 
in the least, the third count in the indictalent, as pointing to any 
certain female persoll fo the jurow unknown, as the subject of the 
conspiracy there charged ? 

I11 cases wherc the person upon whom an offence is shown to 
have been col~imitted, really existh, and yet his name should be 
unknoua to the jurors, the law, from necessity, allows it to be so 
charged in an indictn~ent; but still, the proofs must as completely 
identify the party in,jnrecl as though his veal name appeired upon 
the fidce of the bill. This must be :,o, or otherwise the record in 
such a case would afford no protection to the accused in the event 
of a seco~id prosecution. 

I t  n ~ a v  be, and such seems to bc the idea under which this 
indictment i:, clrawn, that dealing in such articles as are mentioned 
in the indictment, nnder a belief, however absurd, that they would 
be productive of the effects described, is an offence against society 
:mil punishable as such, hecause tending to deprave public morals 
:~nd  to breaches of thc peace. But; if so, they must be so charged, 
and not as ofGences against "certain persons to the jurors un- 
linown." 

There is not O I I ~  particle of evidence in the cause to connect 
the defendant, Cuff Trice, with :my offence upon any particular 
person, known or unknown, and none whatever tending to show 
any dealings, even, between the defendant, Charles, and Mack 
Cross, the other pmty named in the indictment. As a charge for 
a conspiracy, therefore, the prosecution must fail. 

Error. Venire de novo. 
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ST.iTI< v. HEPiRY BEVERLY. 

Kvitlencr-Commerrts qf Counsel. 

1. Kvidence that  nothe her conlniitted the off'ence of which tlie defendant was 
being tried is inaclrnis5ible. Tliedefendant must shou- that he is innocent, 
not that another is guilty. 

2. Whether  counsel sliould be stopped, in t l ~ e  use of improper language in 
:tcldressing tlie jury, at the time, or  in the charge to the jury, is matter of 
discretion with the j ~ ~ d g e .  Renlarks of counsel in this case are not objec- 
tionable. 

i X t r t e  v. Dtwis, 77 ?:. C'., 483 ; State v. Bishop, 73 N. C., 44, cited and approved). 

1xn1wxsr.r fbr larceny and receiving tried at Spring Term, 
1882, of &~ANT,Y Superior C o ~ ~ r t ,  before Gurlger., & 

The defendant was tried and convicted of receiving a bale of 
~v)tton, the property of one Clark, linowillg the samc to have been 
;.toleli. 

The state ofercd evidcnce going to show that the cotton was 
tuken fio111 the gin-house of the prosecutor on the night of the 
8th of January, 1880, and that i t  was found on the next day 
concealed in the ~ h u c l i - h o ~ ~ ~ e  of the defendant, about thirty yards 
fro111 his d~v-elling; and there was other evidence tending to con- 
11cct the defendant with the concealment. 

The defendant appealed fro111 the judgment pronounced upon 
tlic verdict. 

Attorney-General, for the State. 
No counsel for the defendant. 

IIUFFIN, J .  TWO exceptions we1.e talan for the defendant: 
1. That he was not permitted to show that one John Dutton, 

who lived with hiln at  the time the cotton was stolen, and who 
had been indicted in the same bill with him, but had severed his 
trial, had been collvicted of the offence for which he, the defen- 
dant, was theu on trial. 



I FEBRUARY TERM, 1883. 633 

A s  the  gui l t  o r  innocence of Dutton was not necessarily con- 
nected with that  of the  defend;int, and  as  the offence charged 
c ~ ~ u l d  as \\ell l larc  been committed by both as  by one, evidence 
a i  to the  gui l t  of  one coulcl not in the least teud to establish the 
innocence o f  the other. &ate v. Daois, 77 X. C., 483. A con- 
fession of his gui l t  hy Dotton,  o r  evrn  the  record of a j r ~ d g n ~ e n t  
againt  him,  could not be received as  evidence for  the defendant, 
being Tes inter d i o s  nctn. State v. Bishop, 73 8'. C., 44. 

2. T h e  defendant wai  examined as  a witness in  his own behalf, 
and  it  mas conceded by t h e  state that ,  u p  to the t ime of  the  com- 
n~ission of  t h e  alleged offence, his character was good. I n  
addressing the  jury,  the  solicitor said : "They  tell you the def'en- 
d a n t  i i  a man of good character. B u t  how common i t  is f'or 
men of  good character to  fidl. W e  hear of i t ;  we  read it  i r ~  the 
newspapers, of  men o f  high position in  churctt and state sud-  
denly falling. Al l  men h a r e  good characters a t  sometime in 
their  lives. No man is born with a bad character. Crime has 
a beginning, and so it map be in this case." T h e  judge  did not 
s top t h e  solicitor a t  the  time, thorlgh his  language wai  objected 
to ;  b ~ ~ t  in his charge, he called the  a t t e n t i o ~ ~  of the  j u r y  to  the 
language used, and  told thenr that  they should not consider it, 
and the a~.,gumeut s l i o ~ d d  not weigh with them;  that  they sboultl 
consider only the evidence offered before them, arid nothing 
ljcyoncl it. T h e  defendant excepted, hecnuse t h e  court failed to 
s top  the  solicitor a t  the  moment the words were used and the 
objection was first made. 

T h e  court  is a t  a losi to see auything objectionable in the words 
used by the  counsel for  the state. J u r o r s  a re  not expected to  
tliscsard conimon sense, o r  to close their understandings to  the 
lessons taught  them by their o w n  general oh~erva t ion  and expe- 
rience in  life. I t  cannot, therefore, be improper for counsel to 
refer to  such matter- as  furnishing ground for  srich inferences as 

lie may th ink  proper t o  make. I f  really objectionable, the 
w r o r ~ g  was corrected in  the instructions given to t h e  j u r y ;  and 

80 
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the court must be its own j d g e  as to the time when the correc- 
ti011 shall be made. 

T h e  judgment of the court below is affirmed, and this will be 
certified to that court in order that it may proceed according 
to law. 

No error. Affirmed. 

STATE v. SYLVESTER LAWHORN. 

EvicJence-Declaration.r of Dejiendant-Rule in rejerence to Fray- 
mentury Evidence- Judge's Clznrge. 

1. A defendant who avails himself of the privilege of testifying in his own 
behalf, may be asked on cross-examination whether he has been convicted 
of certain criminal offences, with B view to affect his standing as a wit- 
ness. 

2. And his declarations, pertinent to the issue, made in the hearing of :t wit- 
ness, are admissible against him. The rule excluding evidence, as being 
fragmentary, does nnt apply to such a case, but is confined to cases where 
proof is offered toshow what a deceased person had said or testified to. 

3. The law governing the defendant's right of self-defence was correctly stated 
by the court in  charging the jury. 

(State v. Ejer, 85 N. C., 585; State v. Pdterson, 2 Ired., 346; Stute v. Garrett, 
Bnsb., 357 ; ~Ttate v. Davidson, 67 N. C., 119; Buie v .  Carver, 73 N .  C., 264; 
Ingrum v. Watkins, 1 Dev. & Bat., 442, cited and approved). 

INDICTMENT for assault and battery, removed fronl Lcnoir 
connty, aucl tried at Fal l  Term, 1882, of DUPI,IX Superior 
Court, before MucRae, J. 

The defendaut is charged with an assault and battery with 
intent to kill, committed upon one Bryan. 

As made by the evidence oEered for the prosecution, the case 
is as follows: The parties accidentally met in the streets of K i m -  
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ton, the defendant being partially intoxicated. Upon learning 
who the defendant was, Bryan asked him how he had come out 
in his dif%culty with one Cox, to which he replied by asking 
" wllat have you got to do with it? what is Cox to yon?" Rryan 
told him that Cox mas a friend of his, hu t  that he had only 
inquired of him from a desire to know how their difficulty ter- 
~minated. The defendant then began to curse B r  a n ,  and upon 
ltis turning to leave, caught him by the shoultler ancl jerked him 
back, saying: "I want to know who i n  the hell you are, and 
what you've got to do with Cox?" and up011 being answered as 
before, drew his pistol. Bryan said to him that he did not fear 
his pistol, but that he should avoid a difficulty as f w  as he corlld; 
whereupon the defendant accused him of having drawn a kuife, 
but was assured that it was not so, and that he only had a small 
knife, with which he had been whittling. At  the suggestion of 
a friend present, Bryan put up his knife, when the defendant 
began again to abuse him. A policetnan come up, and learning 
what had transpired, laid his hand upon the defendant, and told 
him to consider hirnself under arrest. The dt~fendant then said, 
"I don't intend to be imposed upon by any such d-d son-of-a- 
bitch," which Bryan said he could not stand, and struck the 
defendant, who immediately shoved hirn back, and shot him in 
the side with the pistol. 

As made for the defendant, the case is as follows: The defen- 
dant passed two men in the street whom he did not know. After 
he had gotten some ten steps beyond them, he heard them talking 
low to themselves, and then one of them, who turned out to be 
Bryan, called to him so that he turned back. Bryan then said 
to him, "do you want to whip Cox," to which he replied, "no, 
whenever I get ready to whip any one I'll do so." Bryan then 
declared that Cox was his friend, drew a knife, ancl said he would 
use it on the defendant if he fooled with him, or said he wanted 
to whip Cox. The parties then quarreled and cursed each other, 
Bryan having his knife in his hand and the defendant having 
his hand on his pistol. The policeman interfered, caught hold 
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of the defendant and pushed him back, and told hini to consider 
himself in arrest. H e  again cursed Bryan, and upon being 
striclieu by him, shot him with the pistol. Defendant afterwardf 
found that his coat had been cut with a knife. The defendant 
was examined as a witness in his own behalf, and upon his cross- 
cxaniination was required to say, notwithstanding his objection, 
that he had been twice indicted for fighting and once for fornica- 
tion and adultery; to which he excepted. 

One Walters was examined, and testified that just before the 
difficulty between the parties occurred, he saw the defendant in 
conversation with two colored men, and, as he turned off froln 
them to crosr, the street, heard hini say that he ((would shoot 
some d-d white-livered son-of-a-bitch before he slept." This 
was objected to by the defendant, but admitted as tending to show 
the reckless state of his mind; to which he excepted. 

Amongst other instructions asked for the defendant, the court 
was requested to say to the jury that if they should believe that 
the defendant, when he was held by the policeman and assaulted 
by Bryan, had reasonable gronnds to believe that Bryan had a 
knife, and apprehended death or great bodily harm, he had a 
right to use a pistol or other weapon necessary to his defence. 
This was refused, and the defendant excepted. 

The court charged the jury that if the defendant first used 
language to the prosecutor calculated to provokc a breach of the 
peace, so that the prosecutor struck him, and he then shot the 
prosecutor, he would be guilty ; that if the defendant called the 
prosecutor a d-d son-of-a-bitch, those words were such as were 
calculated to p rovok~ a breach of the peace, whether the police- 
man had his hand on the defendant at the time he uttered them 
or not; that if Bryan mas advancing on defendant without pro- 
vocation and with a knife, and the defendant was in danger of' 
being killed or of sustaining great bodily harm, and to save him- 
self, he shot the prosecutor, he would not be guilty, but even in 
that case, if the defendant had first used words calculated to pro- 
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vokc a 1)1ow, ant1 did so, from the prosecutor, then the defendant 
ought to have retreated as far as he could with safety, and unless 
he did so, he would be g d t y .  

After verdict and judgment against the defendant, he appealed, 
assigning for errors the exceptionz taken to the evidence, and the 
refusal of the court to c'harge as asked. Other exceptions were 
taken, but they were expressly waived by counsel in this court. 

Llttoi*~tey-Genet-nl, for the State. 
Messrs. Strony & iS'~netles, for defendant. 

RUFFIK, J. There is no force in any of the exceptions taken 
f'or the defendant. By availing himself of the privilege of testi- 
f j~ing in Ilia own behalf, aforded him by the statute, he assumed 
the character of a witness and became subject to every rule 
adopted by the courts for the purpose of testing the credibility 
of witnesse~. Sttrte v. &'el-, 85 K. C., 585. I n  this state, i t  is 
well settled that a witness may be asked on cross-examination 
wllether hc has not been convicted of offences calculated to affect 
his standing as a mitnes. State v. Patterson, 2 Ired., 346; Xtate 
v. Garrett, Busb., 357. 

I n  State v. Dwvdaon, 67 X. C., 119, it is said that the ten- 
dency of iuodern decisions is to allow almost any question to be 
put to a witness, and to require him to ansner it, unless it should 
subject him to a criminal prosecution. The declarations of' the 
defendant made in the hearing of the witness, Walters, were 
clearly admissible against him. Indeed it is hard to conceive of 
any case, ~rhether crin~i~ml or civil, in which a party's own 
declarations pertinent to the iswe could not be given ill evidence 
against him. W e  know of 110 rule under which they could have 
heen excluded, a i  being fragmentary in their nature. This cir- 
cumstance alight well affect their weight with the jury, and was, 
therefore, properly the subject of comment by counsel, but it 
furnished no grou~ld for the exclusion of the testimony itself, it 
being otherwise clearly germane to the issue, as tending to show 
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the violent condition of the defendant's temper and disposition at 
the time. The case of' Buie v. Carver, cited by counsel from 73 
N. C., 264, is no authority in this case. That was a case in 
which a party undertook to show what a deceased witness had 
hworn on a former trial, and it was held that the witness was 
ir~conipetent to do this, unless he was able to state the substance 
of all that was said by the deceased witness. But the rule seems 
to be confined to cases of that sort, and not even to extend to a 
case in which it is sought to impeach the testimony of a witness 
by showing contradictory statements made upon a previous exami- 
nation in the cause. 

In  Ingram v. Watkins, 1 Dev. & Bat., 442, it was s:~id that, on 
an indictment for perjury, i t  was not necessary that the ymsecn- 
tion shonld be able to prove all the evidence given by the defen- 
dant on the trial wherein he testified. 

The iaw governing the defendant's right of self-defence was 
cwrectly laid down to the jury, and certainly with as much favor 
to him as he had any right to ask. I n  no case can a man be 
entirely iunocent, who either provoltes a fight or willingly 
engages in i t ;  and it may well be questioned, therefiwe, whether 
it was not His  Houor'sduty to instruct the jury, that taking thc 
defendant's evidence alone to be true, he was guilty of the offence 
charged against him. 

There is no error in the jugment of the court below, uud the 
same is, therefore, affirmed. Let this be certified, to the end that 
that court may proceed according to law in the premises. 

No error. Affirmed. 
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S T A T E  v. ROBERT PRATT.  

Ervidence-Declarations of Defendant-Judge's Char.qe. 

1. The  adnlission of incompetent testimony, unless objected to nt the time or  
forbidden hy statute, is not the subject of an  exception at  a later stage of 
the trial. 

2. A defendant's declarations will not he e x c l d e d  upon the gronnd that the 
witness did not hear the whole of the conversation of which they form a 
part. (See preceding case for rule in reference to fragmentary evidence). 

3. I n  a joint trial for murder, i t  is the duty of the judge, if convinced that  
either prisoner is gnilty of a less offence than that charged, to so instruct 
the jury, without regard to its effect upon theother prisoner. The  assent 
of the solicitor given to a verdict of manslaughter as to one, the court in 
this case permitting it, is no expression of opinion as to the grade of the 
other's offence. 

(S ta te  v. Rallartl, 79 N.  C., 627 ; State v. Efier, 85 N. C., 586; State v. &ink, 2 
Dev. ck Rat., 9, cited and approved). 

INDICTMENT fur murder tried at Fall Term, 1882, of w~~~~ 
Superior Court, before ,%cRae, J. 

Verdict of' gnilty ; judgment; appeal by the prisoner. 

Attorney- General, for the State. 
Messrs. Alleri & filer, for the prisoner. 

RUFFIN, J. The prisoner and F r m k  Moore were indicted 
and tried together for the murder of one Leonaril O'Neil. 

Many witnesses were exarnined for the prosecution,and amongst 
thern o w  Bogue, who testified that he 2 8 w  the prisoner and 
Moore (111 the day upon which O'Neil was killed. Miitnebs was 
sitting in the corner of a fence, and saw them corning f'rorn the 
directio~~ of the town of Fremoot, and going towards the skirt 
of the woods where the body of' the deceased was afterwards 
f'onnd. They crossed the fence about fifteen steps from where 
the witness was sitting; aud just before getting to the fence, the 
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prisoner turned around and spoke so that witness could hear 
him, saying, "I'll be (lainned if I don't shoot Ilim," to which 
Moore replied, "yo11 must shoot him quick, then." While still 
in hearing of the witness, Moore rnentioued O'Neil's name, and 
said he mas a bad man. 

On his cross-examination, the witness said when he first saw 
them coming towards him, he could hear them talking, but could 
not distinguish their words, so as to understand what they said, 
until they got close upon him. No objection to the introduction 
of this testimony was made at  the time, nor was the court a3ketl 
to withdraw it from the jury. But after verdict, the prisoner's 
rounsel objected to it,as fragmentary,and being ouly part of a con- 
versation, and its reception is the ground of the first exception. 

After the case was given to the jury, they continued in tle1il)- 
eration during one whole night, and, cornillg into court the next 
morning, announced their inability to agree, and thereupon the 
counsel fbr the prosecution said to them, with the permission of' 
the judge, that h t ~  was willing they should render a verdict of 
manslaughter as against Moore. The jury t l~en retired, and 
soon afterwards returned with a verdict, finding the prisoner 
guilty of murder, and Moore, of manslaughter. This assent of 
the state's counsel to take such a verdict as to Moore, made in 
the presence of the jury, is the sr~bject of the prisoner's other 
exception. 

Realizing the immense interest which the prisoner has at  stake, 
and the importance of our judgment to him, we have carefully 
examined the record in the case and considered his exceptions, to 
see if there can be any reason why the judgment. against him 
should not be permitted to stand, but feel constrained to say that 
we have found none. 

His  exception to the testimony of the witness manifestly comes 
too late. A party will not he permitted to stand by, and without 
objection, suffer evidence to be heard and acted on by the jury, 
and then afterwards complain of its admission. The very case 
cited by prisoner's counsel (State v. Ballard, 79 N. C .  627), so 



, 
1 FEBRUARY TERM, 1888. 64 1 

lays down the proposition, the only exceptiou being, when thc 
evidence adnlittetl is tlcclared to be incompetent by statute. The 
satme distinction is recognized in E$er's cuse, 85 8. C., 585, 
where it is said, that the admission of incompetent evidence, 
unless objected to at  the time or be forbidden by some positive 
law, cannot he the subject of an exception :~ t  a later stage of the 
trial. 

But  supposing it to be otherwise, and yieldillg to the prisoner 
the full weight of his exception, as if taken in time, it oanuoc 
be sustained upon its merits. I t  is the same in all respects with 
the exception taken and considered i n  Xtate v. Lawhom, (ink, 
634, where it is held that a party's own declarations could not 
be excluded, because the wituess did not hear the whole of the 
couversatio~l, of which they form parts. 

It is impossible, as i t  seems to us, to adopt any other rule, 
without great danger of oftentimes excludir~g testimony most 
material and necessary. There can he no difference in principle 
hetween the case of a conversation, the whole of which was not 
heard, and one, the whole of' which is not recollected. Aud how 
few conscieutious witnesses therc are, who, after the lapse of any 
considerable tirne, would undertake to recite the whole of any one 
conversation, while they might have a perfect recollection of its 
salient and material parts. 

I t  is easy, it is true, to imagine cases in which nlischief might 
result from takiug fragmentb of a conversation, as gathered from 
an imperfect hearing, and applying them to matters foreign to 
the party's intention. But such thiugs arc not likely to occur in 
actual experience, and the currectiou may be safely lefi to the 
gpod sense of the jury. 

It is difficult to conceive of'auy ground, upon which the pris- 
oner call rightly complain of the action of the court towards his 
co-defendant. The  assent given to a verdict of manslaughter as 
to h in~ ,  was surely n o  expre3nion of o p i n i o ~ ~  as to the grade of 
the prisoner's guil t ;  or if so, not more than is uuavoidable in 
every joint trial. The  judge, and likewise the state solicitor, 

8 1 
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owed the same duty to each of the parties then on trial, to see 
that hc. was not illegally or unjustly convicted; and if conviuced 
that either was, in law or  i n  fact, gnilty of a less degreeof offence 
than that charged in the indictment, it was his duty so to have 
instructed the jury, without regard to its effect upon the other 
defendant. If, ill his main charge to the jury, His Honor had 
iostructed theru, that according to his understanding of the law, 
Moore mas only goilty of manslaughter, and should have left i t  
to them, without any other expression of opinion, to detertnine 
the questiou as to the prisoner's guilt, i t  would never, we pre- 
sume, have entered the mind of any one to complain of his 
action. What difference, then can it make, at  what stage of the 
trial this is done. I t s  effect, if it had any, upon the trial of the 
prisoner, must have been equally the same, whether done a t  one 
time or another. I f  prejuciice resulted to him from the action of 
the court (and we regard the action of the solicitor in the matter, 
as that of tile court), it is just such as is inseparable from the 
manner of conducting joint trials under our law, under such cir- 
cumstances as admit of a difference in the guilt, or the degree of 
guilt, of the parties concerned. 

The court is of the opinion that there is no error in the judg- 
ment, and the same is, therefbre, affirmed. This mill he certified 
to the superior court of Wayne county, with directions to pro- 
ceed to judgolent and sentence against the prisoner according to 
the law of the state. 

PITO error. Affirmed. 

N o T E . - T ~ ~  follnwing was added by Mr. Justice EUFFIN: Since writing 
the above, we have twnrred to the case of State v. Swink, 2 Dev. & Bat., 9, 
and find that it fnlly sustains our conclusions as to the adn~issibility in evi- 
denceof the prisoner's declarations. I t  is there said, Judge GASTON speaking 
for the court, that no authority or  dictum is known for limiting the general 
principle, which makes a man's condnct and declarations, when voluntary, 
evidence against him, became his acts and declarations are not so complete as 
they were intended to be;  that what he has said and what he has done, how- 
ever unfinished and imperfect, is competent testimony against him, and its 
effect is to be judged of, under all the accompanying circnrnstances, by those 
whose duty i t  is to weigh the evidence. 
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STATE v. JOHN DICKSON. 

False Pretence. 

The indictment tor false pretence in this case, and the proof to warrant the 
verdict of guilty, are supported by the decision in Slate v. Eason, 86 N. C.. 
674, and the cases there cited. 

(State v. Emon, 86 N. C., 674, and cases cited, approved.] 

INDICTMENT fbr false pretence tried at Fall Term, 1882, of' 
CUMBERLAND Superior Court, before Gilnter, .J. 

The bill of indictn~ent is as foIlows : 
"The  jurors for the state, upon their oath present, that John 

Dickson, late of the county of Cumberland, on the first day of' 
March, 1882. with force and arms at and i n  the county afore- 
said, devising and intencling to cheat and defraud one John 
McRae of his goods, money, and property, ualawfnlly, know- 
ingly and designedly did falsely pretend to the said John McEae, 
that he, the said John Dickson, had run three clamps of timber 
from Davi5' bridge in said co~ltity to the mouth of Rock Fish 
creek, whereas in truth and in fict he, thesaid John Dickson, had 
not run three clarnps of timher from Davis' bridge in said county 
to the trlouth of Rock Fish creek, as he, the said John Dickson, 
then and there well knew, by color and means of which said 
false pretence, he, the said John Dickson, did then and there 
nnlawfully, knotringly and clesigneclly obtain from the said 
John McRse the sum of nine dollars, property of said John 
&Rae, with intent to cheat and defraucl the said John McRae, 
cwntrary to the form of the statute in such case made and pro- 
vided, and against the peace and dignity of the state." 

On the trial the prosecutor testified that he had one hundred 
and fifty sticks of ton timber in Rock Fish creek, which he 
desired to have rafted to nlarket, and that the defendant came to 
him (the prosecutor then being confined to his house by sickness) 
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and contracted with him at a given rate per clamp, to raft said 
timber from Davis' bridge to the mouth of the creek; that 
shortly afterwards (the prosecutor being still confined to his 
house) the defendant came to him, and represented to him that 
he had run three clamps of timber from the said bridge into the 
mouth of the creek, and requested the advancement of some 
money therefor; that relying upon the representation to be true, 
he paid the defendant nine dollars, and that he had to employ 
another person to raft the timber. To  all of which testimony 
the defendant excepted. 

One Jordan Starke was then introduced by the state, who testi- 
fied that he was afterwards employed by the prosecutor to raft 
the timber, and rafted one hundred and twenty-one pieces thereof 
from the bridge to the tnouth of the creek; that there was no 
timber at all at the mouth of the creek whe~r he arrived there; 
that after the time spoken of by the prosecutor, the defendant did 
run some timber into the mouth of the creek. 

The defendant introduced no evidence, but requested the court 
to charge the jury that there was no evidence of the falsity of 
defendant's representation. The court declined to so charge, and 
the defendant excepted. 

The jury returned n verdict of guilty, and the defeudant first 
moved for a new trial upon the grounds taken by the exceptions, 
and that being refused, he moved in arrest of judgment, which 
was also refused. There was judgment against him, from which 
he appealed. 

Atto7,ney- General, for the State. 
No counsel for the defendant. 

ASHE, J .  There was an except,ion taken by the defendant to 
the testimony of the prosecutor, but it amounts to nothing, 
especially after the testimony of Starke was introduced. I t  was 
properly overruled. 



His next esccption wah to the rcfilr:tl of the court to instruct 
the juiy that there was no evitlence of the falsity of defendant's 
reprchciit:~tion. Wc concul* with the ruling of His  Honor upon 
this point, and art1 of the opinion that there was not only evi- 
de11t.e of the falsity of thts clefendant's representation, but that it 
was sufieieat, with the proof' of the other ingredients of the crime 
with which he wn+ charged, to warraut the jury in returning a 
verdict of guilty. 

I t  has heen repeatedly tlecidcd by this court, that to constitute 
the crinie of "fjlse pretence" under Bat. Rev., ch. 32, § 67, there 
must be a false pretence of a subsisting fuct; the pretence must 
be knowingly falze; the moncy, goods, or thiug of value, of the 
pcrson defrauded, must be unlawfully obtained by means of the 
false pretence, and with the i n t~n f  to cheat and def~aud him of 
the came. A't;i%ntc v. Eason, 86 K. C., 674; St'ttrte v. Phfer,  65 X. 
C., 321 ;  Rate v. Jones, 70 P;. C., 7 5 .  

All of' the elementi of' the crimc, \ze think, are to be found in 
the fa(+ of this case. 

The procecutor had onr  hundred :md fifty sticks of ton timber 
in Rock Fich creeli; hc contracxted nith the defenclant to raft the 
timber to thc month of the creeli ; before any of the timber was 
rafted by the defend:lnt, hc falscly ht;lted that he had rafted three 
clamp* of the timber to the mouth of the creek, and upon that 
fdsc repre.entation he obtained nine dollars from the prosecutor. 
\\'hen he made the representatioii, he knew it was false, and it 
was made f i r  the purpose of obtaining the money from the prose- 
cvtor. 

Rut the defendant insiqted that the Gill of indictment is defect- 
ive, and moved in arrest of judgment upon tlre ground that the 
defendant 'tvas nut alleged in the bill of indictment to have been 
cixployed by the probecutor or in any way connected with him; 
that the timber was not alleged to have belonged to the prosecu- 
tor; that the defendant represented that he had run the same 
from Davis' bridge to the mouth of Rock Fish creek for the 
prosecutor, or under contract with him to do so; or that there 
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was any obligation on the prosecutor to pay him if the work had 
really been done; and that the court could not see from the 
indictment that the representation was calculated to defraud the 
prosecutor. 

I t  was not necessary that any of these facts shonld he averred 
to constitute a good bill of indictment. This bill contains all 
the essential elen~ents of an indictment for a "false pretence." 
I t  sets forth the false pretence of :i subsistiog fact, the koowl- 
edge of the defendant, the negation, the intent to cheat, and 
that the money of' the prosecutor was unlawfully obtained by 
means of the false pretence. Whether the false pretence was 
calculated to impose on the prosecutor and induce him to part 
with his money, or was iu fact the nleans of obtaining his money, 
were questions that properly belonged to the province of the 

jury. Russell on Crimes, p. 622 and note on L. 
The indictment, in our opinion, is sufficient, and there is no 

error. Let this be certified to the superior court of Cumberland 
county that the case may be proceecled with according to law. 

No error. Affirnled. 

STATE v. GEORGE H. PIPPIN. 

Fornication arnd Adultery-Evidence. 

In fornication and adultery, evidence of act3 anterior to the two years preced- 
ing the finding of the bill of indictment, is competent lo be wnsidered by 
the jury in connection with evidence of other acts of a like wture  within 
the two yean. 

(State v. Kemp, 87 N. C. 538, cited and approved). 

INDICTMENT for fornication and adultery tried at  Fall Term, 
1882, of MARTIN Superior Court, before Gilliam, J. 

The defendants appealed. 
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i t t t o r n ~ y - G e n e r d ,  for the State. 
N~sars .  P~uden & ~'ihruc., for defendants. 

SMITH, C'. J T h e  tlef'entlant> (George H. P ipp in  and Tabi- 
t h a  H a ~ v k i n s )  are  charged with maintaining an illicit sexual 
interconrse d u r i n g  the two years prec*ecling the finding of the  
bill ot' indictment, and, on the trial, t o  prove the  offenccl, evi- 
deuce wai  admitted of their hr ing wen in bed together a t  a t ime 
antecedent to that  protected by the -tatute of lilnitationi. 

T h e  court charged the j u r y  tha t  it  wai competent for  them to 
consider the  relations betneen the  parties 8s snb4st ing more than 
two pears before the finding of the bill, and the other circum- 
stanres i n  eviderwe, inc~lricling t h e  fkct that  f i r  the past two years 
and u p  to  the trial they had lived alone in the -amp house. 

T o  thi5 inhtruction i i  directed the  only exception relied on 
and pre5ied in this court. W e  find n o  error in the  initrrtction, 
and it is fully warrantetl by t h e  caie of' State r, Kenzp, 87 S. 
. 5 Let  th i -  he certificcl, &c. 

S o  error. Affirmed. 

. i n  inclictmrnt for obstructing " a  certain public road and common highway," 
without specifying its particnlar location and terminal points, is defective. 

itSta/e r. JVutts, 10 Ired., 369; State v. &,ton, 1 Winst., 206;  State v. Blue, 84 
3. C., 807 ; @,ate v. Commissioners of Fuyettrcille, 2 Mur., 371 ; State v. K T ~ -  
der, 75 X. C., 481 ; State r. Pntrick, 79 ^V. C., 655; Stnte v. Reese, 53 N. C., 
637, cited and approved 1. 
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INDICTMENT for obstructing a pi1 blic highway tried at Spring 
Term, 1882, of SAMPSON Snperior Court, before Gilmer, J. 

Defendants appealed. 

~ t t o r n e y  Gene~nl, for the State. 
I%??'. E: T. Boykin, for defendants. 

SMITH, C. J. The indictn~ent charges the defendants with 
having obstructed, by the building of a house thereon, in the 
county of Sampson, "a certain public road and coninion highway 
there situate," without further specification of its location or ascer- 
taining its termini, and the cause comes before us in the form of 
a special verdict upon which the defendants were adjudged to be 
guilty and sentenced to pay a fine of one dollar, from which both 
appeal. 

The verdict contains, in separate exhibits, the successive parts 
of the proceeding had hefore the board of trustees of the town- 
ship within which the proposed road lies, copied from the records 
of the board, which were introduced and upon objection received, 
which are intended to present the question of their legal suf- 
ficiency to establish a public road, from which it appears an 
appeal was taken from the first action of the board, declaring that 
i t  was demanded fbr the public convenience and ordering a jury 
to lay it out, by the contesting proprietor of the land over which 
it was to pass, with a letter from the counsel of the opposing 
parties to the effect that the appeal would not be prosecuted, bear- 
ing date on September 6th, 1869. 

The verdict further finds that, in consequence of an under- 
standing between the board and those who were asking for the 
road, that they would keep up and maintain the road, no overseer 
had been appointed and put in charge; that, as laid off and used, 
the road does not pass from one to another public road, but ter- 
minates in a private cart-way, three miles from the latter road, 
to reach which the cart-way must be passed over. The other 
findings as to the ohstruction, it is unnecessary to specify in detail. 
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While the latter fact as to the ending of the road is expressly 
fi)nnd, tlie recwrd of the action of the jury, also a part of the 
verdict, shows the contrary, and that tlie road laic1 out by them 
(lops start from a defined point in "the Clii~ton and Fayetteville 
btage-road " : I I I ~  thence proccet3ing in the direction mentioned, 
r m s  "to the road Icading from J. D. Parker's, John Fon  ler's, 
hIicajah Crunipler's, at the corner of Crumpler's fence." 

Son-, aside from the oQjection that to some extent the special 
verdict sets out c~ idence  offered to prove ijcts, rather than the 
fhcts proved, upon which alone can ,judgment he pronounced, a, 

ht~ld in Sttrte v. IVofts, I0  Trcvl, 369, anti State v. Xor-ton, I 
\Tinst., BOG, thcre is, as we interpret the verdkt, a repugnancy 
hetween the record and the finding as to the terminal points of 
the roacl. \Ye should tlicrefore be conbtrained to revise the judg- 
ment aritl order the verdict to be iet aside, if our review of the 
c2aie on appeal were to stop here. State r. Blue, 84 N. C., 807. 

But there is, in our opinion, a fittal defect in the bill of iudict- 
~ i ~ e n t ,  in its vague mcl indefinite description of the road. I t  is 
>imply designated a2 "a  public roacl and common highway" in 
the county, not distinguidied from the n ~ a n y  others which tra- 
verse different parts of that territory. The rule in reference to 
chrimiaal prosecvtio~~y which an accused person is called on to 
answer, requires that the offellce should be described wit11 reahon- 
able precision, that he may know what the charge ib and be pre- 
lmrrd to mcet It, and in order, also, to hi? protection against a 
wcond prohecution fur the same unlau-fill act. Accordingly, the 
fo ra~s  used in indict~~lents for ohdructions put upon highways, or 
against t h o v  mhose duty it is to maintain them in repair, for 
l~eglect to do so, they are described as running between cle4gnated 
points of a greater or less cli+mce, the one from the other, and 
the accuqed is thus informed of the specific imputed offence. 
Arch. Crim. Plead., 413, 415. 

I n  Eugland it is held that in an iildictment against a parish for 
non-repair of a h i g h w a ~ ,  it is sufficient to describe it as being 
within the pariqh (hrii71g v. Stoughton, 2 Saunders, 157, note 7)  as 

82 
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it wo~lltl seem sufficient to describe the obstructed street, as being 
within the limits of the town, whose corpor:ite authorities arc 
charged with keeping the street5 in order. ~Yttnte v. C'ornmissionevs 
of Fcryett~ville, 2 Murp., 3'71. 

But the counties in tlii.~ state are divided into townships, ant1 
these, again, into sections over each of which an overseer i. 
appointed. Acts 1879, ch. 82. And it is manifest an indictn~cnt 
against such overseer must show the road in decay to be withill 
his section, in order to charge him with criminal negligence, or lw 
might be convicted and punished for the default of another. S o r  
can we see any good reason why an indictnient for obstructing ;I 

road should not describe i t  with equal particularity a ~ i d  prcci~ion, 
and we do not discover in the precedents any distinction lehs 
favorable to the latter. 

111 regard to stolen articles and the sufficiency of' thc terms by 
which they are described, the cases arc numerous, and we refer to 
but a few in this state. An indictment charging the larceny of' 
l 6  fish," meat" and "money," before the act of 1816-'77, ch. 68. 
have been held insuficient in State v. Ifiirr'er, '78 S. C:., 481 ; 
Ante v. Pafvick, 79 N. C., 655, and State v. Keese, 83 N. C., 687, 

We are, therefore, of opinion that the description of the high- 
way alleged to be obstructed is too vagne, and for thib defect thc 
judgment must be arrested, and it is so ordered. 

PER CURIAM. Judgment arresttd. 

S T A T E  v .  J. 0. HOWARD. 

Indictment, infnnt not litrble to, for violation of contract. 

1. An indictment under the act o t  1873-'74, ch. 31, for disposing of crops 
under mortgage cannot be sustained, where i t  appears that the defendant 
is an infant. The  alleged disposition was a dieaffirmance of the contract 
and renders it void. 
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2 Though the act creating the ~nisdemeanor, by its general terms, makes the 
defendant indirt:ible for  :I violation of his contract, yet its operation is 
restricted by the common l aw  which exempts him frorn the contract by 
reason of h i h  infancy. 

I f i e e l n u n  r. Br,idyw, 4 Jones, 1; Skiunei- v. Nuxwell, 66 K. C., 45, cited and 
aplproved). 

INDICT\IE:XT fi)r n~ i sdem~~anor  tried at  Fal l  Term, 1832, of 
PENDER Superior Court, before Gilrner, J. 

T l ~ e  intlictnient was preferred under the act of 1873-'74, ch. 
31, for disposing of' crops at  the time under the lien of a n~or t -  
gage,given by the de fedan t  to the prowcutor to secure advances. 

It wai admitted that at the date of' the mortgage, and at  the 
date of' the alleged dispositiol~ and use of the corn raised by the 
defendant and under the lien of said mortgage, anif also at  the 
date of the indictment, the defendant w a i  under the age of tmenty- 
one years. There was no evidence of any ratification by the 
defe~~dar l t  of the mortgage after he arrived at full age. 

The  defendant aiked the court to instruct the jury that the 
cctutract of the clefwdant being voidable, and the alleged retnoval 
occurring mlrile 11e wai still an infant, he was entitled to a ver- 
clict of not guilty. His  Honor refused to give the instruction, 
and the defendant excepted. Verdict of guilty ; judgment; 
appeal by tlef'endant. 

Attorney- Geneml, for the State. 
No counsel for defendant. 

LASHE, cr. I t  is well settled that an infant car] make n o  bind- 
ing contract except for necessaries, which inclucie such things as 
his m a t ,  drink, apparel, physic, nursing while sick, schooling, 
$c. But me have yet to find an anthority for'holding, that the 
business of f irming falls within the exception to the exemptiot~ 
of au infidnt upou his contracts. Parsons in  his work on Con- 
tracts (T'ol. 1, page 313) says, an infant cannot enter into con- 
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tr:tcts of business and t r d c ,  " for this," Ire s:lys, "is 11ot neces- 
sary and might c3xposc hitn to the nlisfortu~re of' entering upon 
adult life with the burdens of b a n l i r u l ) t ~ ~  resting npon him." 

In Freeman v. B~-idyer, 1 Jones, 1, which was all actioir 
brought against an infbnt to l.ecbov(.r the valuc of tinlber fnrnishc(l 
him to b ~ ~ i l t l  a house on his land,  it m u  hcltl it was not a news- 
sury. PEARSOS, @. J., tvho spoke for the court, said : " If' tho 
infant was bound to pay for the timber, he niust pay for the 

nails, glass, Qc., thc wages of the workinen ; i n  other words, for 
the whole house; and if this be so on the ground that it is neces- 
sary for him to have a Iwilse to live in, it follows that he must 
pay for a horse, a plough, a wagon, $c., because such things are 
necessary to enable him to cultivate his land ; then ~vould follow 
a few cattle and hogs ; so the result would be to make the excep- 
tion 1)roader than the general rule, ar~tl take from infants that, 
protection which the law considers they stand in need of by rea- 
son of their want of discretion." 

The  contract in this case then, was not for a necessary. 
Bnt i t  is contended that an infant may hied hinlself npon his 

contract other than for necessaries, provided he ratifies it when 
he comes of age; and on the other ha rd  it is held that contmcts 
of an infant are voidable, and such as relate to his perdon or per- 
sonal property may be avoided at  any time, even befire attaining 
his umjority, by an act clearly n~ilnifestil~g this purlme. Par-  
sons, p. 322. I n  Skinner v. Marwell, 66 N. @., 45, it is decided 
that when an in fmt  purchases a stock of goods for the purpoie 
of trade or merchandise, and to secure the purchase nloney exe- 
cutes a note and n~ortgage of the stock of goods, such contract 
is voidable, and may be disaffirmed by such infitnt by any act 
which manifests such purpose. 

I n  this case, the disposition of the mortgaged crop by the infant 
in violation of the terms of the contract, was to our minds a clear 
and manifest purpose to disaffirn~ the contract, and when thus 
disaffir!ned, the contract which hefore was only voidable becomes 
absolutely void. The  case then results i n  this-that the state 
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seeks by this indictment to hold the defendant amenable to the 
crin~inal law for the violation ol' a void coutract. With all tine 

respect to the opinion of those who entertain such a proposition, 
me must say that i t  seems to us preposterous. 

But i t  may be objected that the contract is only void by reason 
of the infancy of defend:lnt, and t,hat there is no saving in thc 
act iu favor of iufants, &c. Tile act, it is true, is very broad in 
its terms and contains no saving clause, bnt it presents a cast! 
where there is a concurrence of two laws-the one a statutory 
provision n ~ a k i ~ ~ g  the defendmt indictable for a violation of his 
isontract, and the other a provision of the corninon law exempt- 
ing the defendant by reason of his infancy from the contract, 
because as to him i t  was void. " Like two statutory laws," says 
Bishop, "they may stand well together np to a given point, and 
then they come in conflict. The rule in this case is that the 
prior law is not repealed, but a t  such point the one or the other  
simply gives way. F'or example, a statute general in its terms 
is :dways to be taken as snhject to any exceptions which the corn- 
uion law requires. Then if it creates an offence, i t  inclutle~ 
neither infants under the age of legal capacity, nor insane per- 
sons," &c. Bishop on Statutory Crimes. 

From this view of the case, our conclusion is that H i s  Honor 
erred iu refusing to give the instructions asked. This must, 
therefore, be certified to the superior court of Peuder county, 
that a z1elz.ir.e cle novo may be awarded the defendant. 

Error. T'enire de noco. 
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STATE v. WILLIAM STATON. 

1. T h e  case of State v. Johnston,  76 N. C., 209, approved, to the efi'ect that an 
indictment for an ass:rult with intent to conln~it rape (under Eat. Itev., 
ch. 32, 2 5) is snpported by proof [hat the assni~lt was made upun :L 

female nndcr ten years of age. It is not necessary that the age slronld bc 
stated in the bill. 

2. Such offence is a misdemeanor, and to charge it as :L felony, does not raise 
the grade of the offence. 

( M a t e  v. .Johnston, 76 N. C., 209; Slagle, 82 N. C., 653; Upchurch,  9 Ired., 454, 
cited antl approved). 

INDICTMENT for an assault with intent to con~mit rape tried 
a t  Fall  Term, 1882, of UNION Superior Court, hefore Qmves, J. 

The indicti~~elrt is in substance as follows: The jurors, kc., 
present that Staton, colored, on the first day of Octoher, 1882, 
with force antl arms, &c., in and upon one Julia Edwards, a 
female, &c., then and there being, violently aud feloniously did 
make an assault, and her, the said Julia, then and thcre did beat, 
worrnd and ill-treat, with intent her, the said Julia, violently 
and against her will, felonionsly to ravish and rarnally kno~v ,  
and other wrongs, &c. 

Verdict of guilty; motion i n  arrest of judgment; motion 
overruled; judgment; appeal by defendant. 

Aftwrney- General, fiw the State. 
No counsel for the defendant. 

ASHE, J. The record does uot show upon what ground the 
motion io arrest was made, and w,e are left to conjecture; but as  
the evidence offered on the part of the prosecution showecl that 
Julia Edwards, the person upon whom the assault was commit- 
ted, was an infant under ten years of age, we suppose the ground 
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of the motion in arrest is the oilriision in the indictment to statc 
that S I I C  wiis nnder that age. This glwuutl canwt  be maiu- 
t~iined. 

The defendant is indicted under the tlrircl section of chapter 
167, of the act of 1868-'ti9 (Bat. Rev., ch. 32, $ 5)' whicil 
rratls: " Every person convicted by due course of' la\\* of ail 
assault with intent tocommit a rape upon the body of any femalo, 
shall be imprisoned i n  the state's prison, not l e s  thalr five nor 
more than fifteen years." 

r 7 1 l ~ i s  act has been construccl in an elaborate and well consitl- 
wet1 opinian by Mr. Justice REIDE, in the case of State v. 
Johnstoil, 76 I\-. C., 209, in which it is held, that, ill arr indict- 
~ n e n t  uncler that statute, the age of the party u p o n  wllo~n tile 
assault is alleged to have been coniliiitted need not be stated. H e  
said tile thirti section of the act (the one under coi~sideratio~l) 
should Oe c:onstrued :IS if' it read as follows : " If any person 
shall attempt to commit the rape specified in the second section, 
that is to say, to cui~nally 1;11o\v a fk~n:rle over ten years of age 
against her {vill, or t,o carnally know and alluse t? ftmale under 
ten years of age, with or against her will, he shall be pnishetl ,  
kc." And his c:o~iclusion is that the conviction in that case was 
proper, although the inclictn~ent failed to state the age of thc 
person assaulted, the charge haviug been supported l,y proof 01' 

a11 assanlt to ulilawfully and carnally know and ahuse a fenlale 
under ten years of' age. We do not know why the solicitor ha5 
tlescrihed thc defendant as a person of color, as the statute 
describing the offence 111alies no distinction as between races. 

It 11as been so repeatedly decided by this court that the use of 
the n orcl " felonious" in an indictment for a misdemeanor does 
not rai-e the grade of the offence, that we hardly suppose that 
was one of the g~.ounds of the nlotion in arrest. Calling n n~iy- 
demeanor a felony does not make it one. State v. L>chu)-ch, 9 
Ired., -154; State v. Xkagle, 82 S. C., 653. 

W e  are unable to dizcover any error in the record. This will 
be certified, &c. 
KO error. Affirmed. 
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S T A T E  V. RAXCE: ROPER. 

1 .  A n  indictment for bnrning a house under the act of 1874-'75, cll. 228, 
which fails to cl~ar,ge the off'ence as having been feloniozlsly done, is defect- 
ive. T h e  s t a t ~ ~ t e  m;ikes i t  ;t felony. 

"2. lndicttnent under Bat. Rev., ch. 32, 2 93, for buruing an out-house used 
as a store-honse, the proof being that i t  was an old building located at  a 
cross-roads and occc~pied as a store-house, bnt not enclosed or used iri any 

way as a dwelling-house; Held, a fatal variance. Th is  st:itnte makes the 
offence 3 misdemeanor. 

::. . i n  out-house is one that belongs t o n  dwelling-house and is in some respects 
parcel of the same, and sitnated within the cnrtilage. 

(State v. .Jesse, 2 Uev. & Bat., 295, cited and approved). 

J s u i c . i . ~ r ~ s ~  tried at Pall Tenni, 1882, of RICHX~ND Supe- 
I ior Court, before Giliner, J. 

The indictment charged the defendant with burning an out- 
Itouse used as a dore-house, in violation of tlie act of 1874-'75, 
:,h. 228, and is in substance as follows: 

The jurors, ckc., preserit that Roper (and others) did unlaw- 
iitlly and maliciously set fire to and burn a certain out-house 
wed as a storc-house, being in possession of C. D. Dowd, a d  
the property of John P:Littlc, with intent thereby to destroy 
the same and to injure the said Dowd arid Little, against the 
fhrm of the statute, c@c. 

There was a verdict of guilty, and the defendant moved in 
:west of judgnient upon the ground that the bill is defective, in 
that it does not charge the b~lrning to have been felonious1.y done. 
'rhc motion was overruled ; juclgnient ; appeal by defendant. 

Attorney-Gen~rul and John D. Shuw, for the State. 
Messrs. Burwell, Wcrlker. & Tillett, for defendant. 
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ASHE, .J. There mere heveral exceptions take11 on the trial 1 ) ~  
the defendant to the ruling of the court upon point-, of evidence, 
but we deem it needless to concider them, as we arc of' the opinion 
that the exception to the indictment was well taken, and the judg- 
ment should have been arrested. 

The charge in the indictment that the defendant z~nltsz~ fully 
and nznliciozdj set fire to an out-house uwd as a store-home, in 
possesion of Dowd and the property of Little, with intent thereb! 
to destroy the same and injure the said Dowd and Tittle, chow. 
that the bill was drakrn with the intention of charging the defen- 
dant with a violation of the act of 1874-'75, ch. 228. The act 
declares that whosoever shall violate its provisions shall bc guilt! 
of a felony, and whenever a felony i~ charged in an indictment, 
it is cssential that the tern1 feloniously should be wed, otherwiw 
the offence charged mill only be a misdelneanor, howerer strictly 
the words of the statute be followed. 

I n  State v. Jesse, 2 Dev. & Bat., 297, Chief-,Justice IZI'FFIX 
hays the office of the term felonice is to describe the offence, and 
it is a word which cannot be supplied by any paraphraie or word 
equivalent. 

To the same effect is Mr. K I S H O ~ ,  who suggebts " that in dram- 
ing the indictment the practitioner should consider whether the 
offence is a felony or a misdemeanor in his own atate; and if the 
former, according to the practice prevailing in England and in a 
part of our stater, he must not omit to employ the word feloni- 
oirsly, though this word shonlcl not be found in the qtatute." 
Bish. Stat. Crimes, 452. 

The omicsion to charge the act of burning to have been feloni-' 
ously done is a fatal defect, and is a good ground fir the arrest 
of the judgment, considering the indictment ah proferred under 
the act of 1874-'75. 

To  avoid such a result, we have considered whether the indict- 
ment might not be sustained under section 93, chapter 32, of 
Battle's Revisal, which makes it a n~isdemeanor unlawfiilly and 
wilfully to burn any church, uninhabited house, out-lzouse, or 

83 
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other house or building, &c. But we find the state confronted, 
in that view of the case, with the objection raised on the trial by 
the defendant, that there is a variance between the description of 
the property in the indictment and that described in the evidence. 
The indictment describes it as au out-hmcse used as a store-house; 
and the evidence is that it was a part of an old-building located 
a t  a cross-roads, that it was uot enclosed or used in any way as a 
dwelling-house, and was occupied, at the time of the burning, by 
Dowd as a store-house. 

Now, an out-house has a technical meaning. The house occu- 
pied by Dowd, as a store, was not an out-house in the meaning 
of the law. An out-house is one that belongs to a dwelling- 
house, and is in some respect parcel of such dwelling-house and 
situated within the curtilage. Such was the meaning of the 
term at common law, and under the English statutes, similar to 
ours, in relation to the burning of houses. Russell on Crimes, 
1038. 

The ends of' justice, perhaps, will be better subserved by arrest- 
ing the judgment, that a new bill may he sent, if the solicitor 
shall deem it proper to do so. 

Fxror. Judgment arrested. 

STATE v. J E R E  LANIER. 

Indictment-Embezzlement. 

1. Where an exception is contained in the same clause of the act creating the 
offence, the indictment must show, negatively, that the defendant does not 
come within the exception. 

2. Hence, an indictment for ernbezzlernent under Bat. Rev., ch. 32, 8 16, must 
aver that the defendant is not an apprentice or within the age of eighteen 
years; and if drawn under section 136 of same chapter, it must he averred 
that he is not an apprentice or  under the age of sixteen years. Tha  lat- 
ter act makes the offence a felony, punishable as in case of larceny. 

(Stccte v. Henton, 81 N. C., 542, cited and approved). 
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INDICTMENT for embezzlement tried at February Term, 1583, 
of XEW HANOVER Criminal Court, before Jfeen~es, J. 

The jurors, &c., pre,ent that Jere Laoier, &c., on the 17th 
day of September, 1882, with force and arm&, &c., being then 
and there en~ployed as a servant to Addie P. McClamnly, by 
virtue of his faid en~ploynwnt, did then and there and whilst 
employed as aforesaid, recxcive and take into his possession cer- 
tain money, to a large amount, to-wit, to the amount of' sevea 
dollar5 and fifty cents, fiw and ill the name of, and on the account 
of the said McClan~my, his nlirtress antl employer, a d  the raid 
money then and there fraudnlently and feloniously did embezzle; 
antl so the jurors, &c., do say, that Lanier, in manner and form 
aforesaid, the said money, the property of his said mistress and 
employer, from the said 1\IcClanlmy, did steal, take and carry 
away, against the form of the statute, &c. 

The hc t s  stated in the case are not rr~aterial to the point 
decided by this court. Verdict of guilty, motion in arrest of 
judgment, motion overruled, and the defendant appealed from 
the judgn~ent  pronounced. 

Attorney-General, for the State. 
No  counsel for the defendant. 

ASHE, J. There are two statutes in this state upon the iuh-  
.jert of embezzlement. The  one is to be found iu Battle's Revi- 
sal, ch. 32, 5 16, where the oflencle is lnacle a misdenleanor, and 
the  other, in section 136 of the same chapter, where it is made 
a felony. The latter is the act of 1871-'72, ch. 145, 5 1, and 
in the following words: 

" I f  any officer, agent, clerk or servant of any corporation, or 
any clerk, agent or servaut of any person or corporation (except 
apprentices and other persons nuder tile age of sixteen years) 
shall embezzle or f'raudulently convert to hib o w n  {we, or shall 
take, make way with, or secrete with intent to ernbezzle or fraud- 
ulently convert to his own use any money, goods or other chat- 
tels, bank-note, check or order for the payment of money, issued 
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by or drawn on any bank-or other corporation, or  any treasury 
warrant, treasury note, bond or obligation for the  payment of 
tuoney issued by the United States or by any state, or any other 
valuable security whatever, belonging to any other person or 
corporation, whicll shall have come into his possession or hii 
care, by virtue of such office or employ rnent, he shall be deemed 
guilty of felony, and upon convictiou thereof shall be punished 
as in case of larceny." 

The  defendant's counsel moved in arrest of judgment upon 
several grounds, one of which was that the bill of indictment 
does not allege that the defendant is not within the age of eigh- 
teen years. T h e  counsel evidently mistook the act under which 
the bill of indictment was intended to be drawn. I t  is section 
16, chapter 32, in which the exception is made of persons under 
the age of eighteen years; but the indictmeut is for a felony, and 
must therefore fall under section 136, and the exception there is 
of persons under sixteen years of age. But  it can make no dif- 
ference, for the indictment is defective, whether prepared under 
either act. 

The rule is well established, if there be an exception contained 
in the same clause of the act which creates the offence, the indict- 
ment must show, negatively, that the defendant or the subject 
of the indictment does not come within the exception. Arch. 
Cr. PI., 53; State v. Heaton, 8 1  N. C., 542. F a r  thisdefect i n  
the indictrnent, the judgment should have been arrested. 

As  a new bill of indictment will perhaps be prepared against 
the defendant, we would suggest that the draftsman look some- 
what partic~ilarly into the difference betweell our act of 1871-'72, 
and the act of 7th and 8th GEORGE IV., ch. 29, 5 4, under 
which the indictment was framed, which was used as a precedent 
in this case. The  Engliih statute declares embezzlement to be 
larceny, but ours only tnaltes it a felony, punishable as larceny. 

There is error in the refusal of the judge to grant the motion 
in arrest of judgment. 

Error. Reversed. 
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STATI*: v .  H. E. HARNARD. 

Injzwy to stock in miclosure riot svr.t.ounded by Zazcfid fence- 
Cnrelessness supplim fhe place of criminal intent, when. 

On trial of an indictment for killing another's stock in the defendant's enclos- 
nre, not snrrounded I)y a lawful fence, it appeared that the defendant ~.eck.  
lessly shot a t  cattle ir, his corn field, to frighten and rull them out, and killed 
the prosecutor's m ~ ~ l e ,  which at the time lie did not see, the corn being very 
high ; Held, that Ile is cr in~inal ly responsible. T h e  carelessness with wllich 
the act was done supplies the place of crirninal intent, whether the defen- 
dant  had license from the owner of the cattle to shoot at  them, or not. 

IXDICTMENT for misdemeanor tried at Spring Term, 1883, of 
BTJXCOMEE Superior Court, before Buery,  J. 

The tlefentlant is charged with killing a mule, the property of' 
M. J .  Fagg, in vioiation of section 95, chapter 3'2 of Battle's 
Revisal, which provides that if any person shall kill or abuie 
any hove,  mule, &c., the property of another, i n  an enclosure 
not siirror~uded by a lawfill fence, such person shall be guilty of 
:I n~isclemeanor, and 011 conviction shall be fined or inlprisonecl at  
the discretion of the court. 

It was proved aad admitted that the mule was killed, a5 
charged, in an enclosure not surrounded by a lawful fence. 

The  defendant testified in his own behalf, that on the morning 
mentioned by the state's witnesses he was inforn~ed that Fagg's 
mules were in his corn, but being unwell he refused then to get 
out of bed ; that soon after, hearing his dauglhter hallooing at  
cattle in his field, he arosc, got hi5 gun, and went into the field; 
that the corn was very high ; he saw his daughter running some 
cattle out, and he shot at  them, but did not see the mule when 
he fired, nor shoot at it, and did not know the mule was wounded 
nntil he weut to the town of Asheville on the same day; that the 
cattle were running very fast across the corn rows, and he shot 
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down the rows, and after shooting, he discovered that the cattle 
belonged to one Patton, who had a slaughter-pen O L ~  the opposite 
side of the road. 

With the view of corroborating the defendant by Bnrnett, and 
sustaining the position taken by his counsel that if he shot at 
Patton's cattle and hit Fagg's mule, he could not be convicted, 
the defendant proposed to prove that soon after he shot iie went 
to said Burnett, mistaking him for Patton, the owner of the cat- 
tle, and told him he had shot at  his cattle. 

I t  was also proposed to prove by the defendant that he had 
permission from his brother and one Pope, whose cattle had 
frequently broken into his field, to shoot at the cattle in order to 
keep them out, and when he shot at Patton's cattle he thought 
they were either the cattle of his brother or of Pope. This was 
offered with the view of insisting that if defendant shot a t  Pat-  
ton's cattle, mistaking them for the cattle whose owners had given 
hi~ri license to shoot at them in his field, ant1 in so doing Ile killed 
the mnle, he could not he convicted under this bill of indictment. 
But the court refused to admit evidence, as well as that in regard 
to the conversation with Burnett, and the defendant excepted. 

The defendant's counsel asked for the following instructions: 
1. That if defendant had license from his brother and Pope 

to shoot at  their cattle, when in his enclosure, and shot at Patton's 
cattle by mistake, and in so shooting killed the prosecutor's male, 
without knowing it, the defendant would not be giiilty. 

2. I f  defendant shot at  Patton's cattle, though that shooting 
was unlawful, and, without any purpose or knowledge, hit and 
killed the prosecutor's mule, the killing would not he willful, and 
the defendant would not be guilty. 

The  instructions were refused, and the defendant excepted. 
Verdict of guilty; judgment; appeal by the defendant. 

Attorney- General, for the State. 
Hessrs. Davidson & Martin, for defendant. 
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ASHIIS, ?J. \\?c are of the opinion, i n  view of the facts as 
proved and ndtuitteil hy the defendant himself, there is no error 
in the refusal to give the instructions asked, or to admit the 
evidence upoil which tiley were predicated. 

I t  is :I general rule of' the coiu~ilon law, which applies as well 
to indictaents under statutes, that to constitute :1 crime there 
must be a criminal intent; and it is also a maxim of the law, 
that every mall is p~~surnecl  to intend the consequences of his 
acts. I t  is upon this priuciple that n-henever a man commits an 
act unla\dnl at the c o n ~ u ~ o a  law or nlarle so hy statute, the crimi- 
nal intent is presumeti. It is a principle which applies to all 
violatic~ns of the criminal law : if, for example, a man is indicted 
for murder, and there is no other proof than the act of killing, 
tlie 1:iw presllmes tlre act to be done intel~tionally and with 
rnalice, and pronounces it murder; yet if it is but R presump- 
tion, it may be rebutted by showing the act was committed upon 
sudden provocation, i n  self-defeuce, or under circumstances which 
gave him a reasonable cause to l~elieve the existence of facts 
which excuse the act, although they do not really exist; but if so 
misled, he acts as he would be justified in doing were the facts 
what he believed thern to be, he is legally innocent, provided the 
acts were done without any frrult 0 1 .  ca~elessness on his part. 
Bishop Crim. Law, $ 383. The grounds of belief must be 
reasonable, and the acts must be perfhnned without h u l t  or care- 
lessness. "There  is," says the same author in section 389, 
"little distillction, except in degree, between a positive will to do 
a wrong and an indifference whether wrong is done or not: on 
this ground carelessness is criminal, and within limits supplies 
the place of direct crin~inal intent." By way of illustriltion, for 
example: I f  a 1)erson by ctweless and furious driving uninten- 
tionally run over another ant1 kill him, it mill be manslaughter; 
if a person in co~nniaud of a steamboat by negligence or cm.eless- 
,?less unintentionally rim down a boat and the person in it is 
thereby drowned, he is guilty of niat~slaugter. .[bid. 
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So, if workmen throw stones, rubbish, or other things from a, 

house, in the ordinary course of their business, by which a per- 
son underneath is Idled, if they look out and give timely warn- 
ing beforehand to those below, it will be accidental death; if 
without such caution, it will amount to manslaughter, at least. 
I t  was a lawful act, i ~ u t  done in an improper maliner. Foster, 
C. L., 262. " I t  is not sufficient," says the same author, '(that 
the act from which death ensueth be lawful or innocent: it must 
be done in a proper nianner and with due caution to prevent 
mischief." And Mr. BISHOP says (§ 389) this doctrine of aegli- 
gence produ&g death, is only one of the illustratio~~s of the 
broader doctrine of carelessness. I t  pervades thc criminal law in 
all its apartments, applying to all defences where there is room 
for its application. 

We can see no reason why the princi le does not apply to this P case. The defendant, on the n~orning o the day of the shooting, 
was informed that Fagg's mules were in his corn, and soon after, 
hearing his daughter hallooing at  cattle, he took his gun and went 
into his corn field. The corn was very high, and the cattle were 
running very fast across the corn-~wvs, and without waiting to 
see and ascertain whose cattle they were, he fired a t  then? and 
killed the prosecutor's mule. 

The defendant, in justification of the act, proposed to prove 
that his brother and one Pope, whose cattle had been in the habit 
of getting into his corn, had given him license to shoot their 
cattle, and when he shot at  them he believed they were their cattle. 
Even if the testinlony had been admitted, we do not perceive how 
it could have availed the defendant; for they were, in fact, the 
cattle of one Patton, and if, under the circumstances, he had shot 
one of his cows instead of Fagg's mule, it would have been an 
act of such carelessness as to have rendered the defendant crimi- 
nally responsible, because he did not take any precaution to ascer- 
tain whether they were the cattle of his brother or Pope, but 
rashly and recklessly fired upon them. And when by his blind 
and indiscriminate firing at  the cattle he shot the mule, his act 
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was the more crimil~ally careleis, because he lmem or had reawn 
to believe that the nlule was in the corn, and probably in the ver? 
crowd of cattle at which he shot, although he iay,- hr did not src 
the mule when he fired. 

Co~~cecling that the defei~dant had the legal right to Aoot a t  
the cattle of his brother and Pope, and he brlieved at the tim(~ 
that they were their cattle, his conduct n as such as, in our opinion, 
manifested not only a c.ulpaple indifference to the consequences of' 

hi? act, but such a degree of c a r e h n e s  as, in conternplation of' 
law, supplied the place of crimin:d inteilt. 

There is no error. Let this he certified, $c.. 
No error. 

1. Where  the defendant is apprehended iwnlediately after the larceny, with the 
stolen goods in his possessiori, i t  is a violent presumption of his having 
stolen them, and the court should instr~ict  the jury that, in lav~,  lie is guilty. 

2. Where he is fo~ind in possession some time after the larceny, and r e f k s  to 
account thei sfor, it is a piobnble presumption, and a question of fact f i l l .  

the j11r.v. 

3. But where he is not found in possession recently after the loss iliere eighteen 
months), it is a light or  rush l~resumption, and not sufficient to warrant 
conviction, unless the attending circumstances tend to implicate the defen- 
dant  in the larcenp, as where he  makes false statements in respect to hi. 
possession. 

(State v. Rightn, 82 S. C., 675,  cited and approved I. 

ISI~ICTMENT fhr a larceny tried at Fall Term, 1882, of' ~ V A S H -  
ISGTOS Superior Court, before Gilliarn, J. 

81 
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Attorney-General, for the State. 
K O  counsel for the defendant. 

ASHE, J. The "case 011 appeal" is so imperfect, that, in order 
to arrive at the facts, we are under the nccessity of relying on 
conjecture, rather than upon His  Honor's statement. Supposing 
that it was a case of clerical misprision, a certiorari was sent down 
for a more perfect record, but the same statement is returned to us. 

The statement shows that on the 31st of January, 1881, the 
prosecutor, Davenport, "had a black dress-coat stolen from him in 
Plymouth, and that on the - day of August, 1882." "That 
it was made by a merchant-tailor to order; that the defendant 
lived in the town and was often in Davenport's store." 

The state having rested its case upon proof of these facts, the 
defendant asked the court to withdraw from the jury the evidence 
of possession by defendant of the property alleged to have been 
stolen, and to instruct them that there was no evidence connecting 
him with the larceny. The court declined to give the instruction, 
and the defendant excepted. There was a verdict of guilty, and 
the defendant appealed from the judgment pronounced. 

The "case" does not state that the coat was fonntl i n  the pos- 
session of the defendant, but we must infer that it was so found, 
from the fact that the defendant asked His  Honor to withdraw 
the evidel~ce of possession from the jury; otherwise the record 
would sho~7 that he had been convicted upon no other evidence 
thau that the coat was stolen, and was made to order by a mer- 
chant-tailor, and the defendant mas often in the store of the 
prosecutor. Bot assuming, as we muit, that the coat was found 
in the possesiion of the defendant, we  nus st infer from the defect- 
ive statement that it was found in his possession in August, 1882. 

Taking the case then to be, that the coat was the property of 
the proscutor; that it was stolen from him in January, 1881 ; 
that it was found in the possession of the defendant in August, 
1882; and that he lived in the town of Plymouth, and was often 
in the store of the prosecutor; does such a state of facts warrant 
the conviction of the defendant? We think it does not. 
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T h e  state relirs rip011 the  fact of tlie stolen property being 
fotuid in the  defcntlant's possession, :rs raising a presurnptiorl 
t h a t  he  is the thief. " Presumptions," says M r .  ARCHBOLD, "are 
of  three Itinds : violent l~resurnptions, where the fjcts and cir- 
c u n ~ s t a ~ l c e s  proved necrssnrilj attend the  ijct prn\wl;  probable 
presutnptions, wherc the facts a n d  circnmstances p r o ~ e d  ~ r m ~ ~ l / ; / j  
attend the  favt proved; aud l ight  o r  rash presumptions, which, 
however, have no weight o r  validity at all." H e  thus  illustratci 
the  distinction: " Upon an indictment fou stealing in a dwelling- 
house, if the  dtlfendant were apprehended a fi.w yard? from t l ~ e  
outer  door, with tile stolen goods in his possession, it  must be a 
violent presiltliptioll of his having stolen them. Btit  if they were 
forinil in  his lodgings sonit. t ime afier the larceny, a d  he refused 
to account for  his possession of  the l i~ ,  this,  together wit11 proof of 
their  having been stolen, wonld amount, not to a violent, hut to a 

probable presnmption merely. B u t  i f '  t he  ljroperty \I-as not f 'wi t~~l  
recent,ly after t h e  loss, as, for  instance, not until sixteen ri~onth-: 
after, i t  worilcl bc b a t  a light o r  rash presumption, and  entitled to 
no weight"; aacl for  this latter position lie cites the case of Rea. v .  

, 2 C. &. P., 459,  here it was held that  the  posstssion 
of stolen gilod;, sixteen months after the loss, was ilnt of' itsclf' 
sufficient to  warmnt  a conviction of the  defendant. See also, 
Mate v. Ri?yyhk, 52 N. C., 675. 

W h e r e  rhr presumption is violent, the court should i r~struct  
t l i e ju ry  that,  in law,  the defendant is guilty. 

W h e r e  it is only a prob:ihle presumption, it  is a qnestion of 
fact for  the jury.  

B u t  where it is a light or rash pre~umpt ion ,  t h e  court should 
iustruct the  jury that  the evitlcnce i- insufficient to marrallt t h ~  
conviction of  tlie defendant; but  thiz must be taken with the 
qualification, that  there are  n o  attending circumstanws which, 
in conr~ect ior~ with the possession of the stolen property, tend to 
implicete the defendant in t h e  larceny, as  for instance, where hc 
gives falie statements as to  the  means by which he acquired the 
possession. 
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W e  are of the opinion, utrder the facts of this case as we sup- 
pose them to be, that it was the duty of His Honor to have 
instructed the jury that the evidence was not sufficient to war- 
rant them in the conviction of the defendant. There is eri-or. 

Error. Venire de novo. 

STATE v. JOHN OATES and another. 

Peace Wawant, proceedings under.. 

I .  A peace warrant is a criminal action prosecuted by the state, a t  the instance 
of an individual, to prevent an apprehended crime against his person or  
property, and is placed by the act of 1879, ch. 92, within the ercluqive 
jurisdiction of a justice of the peace. 

2. Where, in such case, the condition of a recognizance, in the sum of $300, 
was broken, it was held to be competent for the justice to declare the same 
to be forfeited and order it to be prosecuted in the court having jnrisdic- 
tion of the penal sum. Bat. Rev., ch. 33, $2 105, 106. 

(State v. Locust, 63 N. C., 574, cited and approved). 

MOTION to dismiss the proceeding for want of jurisdiction, 
heard at January Special Term, 1882, of SAMPSOX Superior 
Court, before McKoy, J. 

The defendant, Oates, was arrested in February, 1881, by 
virtue of a peace warrant issued by a justice of the peace, and 
upon an ir~vestigation of the matters charged therein, he was 
required to enter into a recoguizance in the sum of' three hun- 
dred dollars, with condition to keep the peace for six months 
towards all the citizens of the state, and especially towards 
William E. Stevens, the complainant, which recognizance was 
entered into with Jarnes H. Pugh, the other defendant, as surety. 

On the 7th of November, 1881, a notice in the nature of a 
.s&e facias was issued by said justice to the sheriff,-reciting the 
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\varraat, thc order thereon, the recognizance, and the h ~ t  that 
on April 9ti1, nnd n bile the recognizance mas in force, the defen- 
dant, (latea, had been convicted before oue Hubbard, a justice 
of the peace, uf' an assnult and battery npon one Washington 
st even^,-com~uandiug him to make known to the said O a t e ~  
and Pngh,  that they personally appear before him at his office 
in Clinton, on the 17th of h'oveml)er, 1881, then and there to 
show cause why the recognizance d ~ o u l d  not be declared to be 
forfeited. 

T h e  defendants failed to appear as required, a ~ ~ d  thereupon 
the recognizar~ce was acl.judged 'up the justice to be forfeited, and 
that it be prosecuted accrmciii~g to law. From this judgment 
the defendant appealed to the superior court. His  Honor affirmed 
the ruling of the jubtice, and the defendants appealed to this 
court, assigning as grounds therefor that the justice had no 
jurisdiction of the action, becauqe the bond mas for a s r ~ m  above 
two hui~clred tlollarr. 

Attorney-Genemf and E. T. Boykill, for the State. 
No counoel for defendantb. 

ASHE, J. T h e  defendants' appeal ieemi to he founded upon 
the idea that this was a civil action, and the j~irisdiction of the 
justice was restricted by the constitution to tmo h u ~ d r e t l  dollars. 
Tha t  is so, if it  is a civil action. T h e  cowtitutioo gives to 

justices of the peace, under such regulations as the general assern- 
bly shall prebcribe, jurisdiction of civil actions founded on con- 
tract, wherein the sum deunancled ihall not exceed two hundred 
dollars. Art. ITT, 5 27. But  this is not a civil action. I t  is 
an action prosecuted by the state, at the instalwe of an individ- 
nal, to prevent an apprehended crime against hi? per-on or 
property {Rat. Rev., ch, 17, $ 5, sub.-sec. 2) ,  and thiz provision 
of the Code has had a construction given it hy this court in the 
case of Xtate v. Locust, 63 X. C., 574, where it was held that a 
proceeding upon a peace warrant was a criminal nctio,~. 
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Actions by the Code are divided to two kinds-civil and 
criminal. h criniinal action is, 1. A n  action prosecuted by the 
state, as a party, against a person charged with a puhlic offence 
for the pnnishme~lt thereof; and 2. An action prosecrited by t l ~ e  
state, at  the illstance of an individual, to prevent an apprehended 
crime against his person or property. Every other i s ~ a  civil 
action. Bat. Rev., ch. 17, § 6. The  distinction between critni- 
nal actions is founded upon the difference, whether ~t is a proceed- 
ing for a public offence, in nature of an indictment for a rnisde- 
meanor, or to prevent (as this case for exanlple) a threatened 
crime against a private person. I n  the fL)rrner case, the consti- 
tution has restricted the jurisdiction of justices, by declaring 
that a justice should have jurisdiction of all cri~iiinal matter- 
arising within their counties, where the punishment cannot 
exceed a fine of' fifty dollars or imprisonment for thirty days. 
Art. IV, $ 27. This provision was evidently intended to limit 
the jurisdiction of justices in cr in~ir~al  actions in nature of 
indictnlent, where final jurisdiction was given them. But n e  
do not think it has any application to crin~inal  action5 of the 
second kind, which affect only private rights. Thi i  action is left 
by the constitution to be regulated by the legislature; and it ha< 
been regulated by the acts of 1868-'69, ch. 178, and of 1879, 
ch. 92. The  latter act gives to justice3 of the peace exclusive 
original jurisdiction of peace warrants and proceedings there- 
under, and contains no repealing clause. The former act pro- 
vides that justices of the peace may take recognizances to keep 
the peace, in any sum not exceeding one thousand dollars, and 
prescribes the proceedings to be had to enforce the same. Those 
proviiions of the act that are not inconsistent with the exclusive 
jurisdiction given by the act of 1879, are not re1,ealed; therefore, 
sub-chapter 2, section 1 0  of the act (Bat. Rev., ch. 33, $ 103) 
is still in force, which provides that "every person, who shall 
have entered into a recognizance to keep the peace, shall appear 
according to the obligation thereof; and if he fail to appear, the 
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court shall forfeit his recognizance and  order it  to be prosecutetl, 
unless r t :~so i~a l ) le  excuse for his default be given." 

T h e  justice of the peac'e, i l l  t h e  case before as, l ~ a s  strictly 
th l lo \~e t l  this provision of the statote. T h e  recognizance imposed 
I I ~ I I  t h e  tlefendant? the  d a t y  to appear before the  justice a n d  
sllu\v cause whenever he should notify them to appear before hit11 
to Rll~\T'el. the allegetl breach of the  conditions of the  recogni- 
zance, a l ~ d  in default thereof, the  law required the  justice to 
declare the  f'orf'citurc. 

There  i.3 no error. L e t  this be certified to  the  superior court 
of S:linpson c o u ~ ~ t y ,  that  that  court '  may certify to  the  justice's 
court to  the  end that  the case may he proceeded with according 
to law. 

error. Affirmed. 

ST.ATE v. HENRY JOKES. 

Plea in A batenzed- Quashing-Jzuors, s tading aside-Justice's 
I~7a.i~~a~~t-~urisdictio~~-IIon~ici~Ie-O@cer, when potected Bj j  

~aui~m&-iSi,ecial Deputy. 

1. A plea in abatement, or a motion to quash, after plea of '' not guilty" 
entered, is only allowed at the discretion of the court. 

2. T h e  standing aside jnrors to the end of the panel, in the trial of capital fel- 
onies, whrre the prisoner's chnllenges are not exhausted before the "jurors 
stood aside" s r e  tendered, is the recognized practice in this state. 

3. A justice's warrant for larceny, which describes the offence with sufficient 
~.vecision to apprize the accused of the charge, is good, though defective 
in form, and will protect the officer who executes it. 

4. But in cases determicable before a just,ice, the warrant is the  " indictnient," 
and must set ont the facts constituting the offence with certainty. 

5. A regular officer is bound to obey a na r ran t  directed to him, if it is for an 
ofence within the jurisdiction of the justice (either to bind over or t ry 
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the party) ; and a special officer is equally protected by the law when he 
executes such warrant, thougll not bound to obey it, nor sworn as N r e p -  
lar officer. 

6. The  prisoner, under the circumstances of this case, is guilty of murder in  
slaying the officer specially appointed to execute the warrant, the same 
being read to the prisoner, who was also informed t l ~ a t  the arrest was made 
under its anthority. 

(State v. Eason, 70 N. C., 88 ; State v. Benton, 2 Dev. & Bat., 196 ; Stcite v. B r y -  
son, 84 K. C., 7 8 0 ;  State v. Haloes, 65 N. C., 301, cited and approved I .  

ISDICTMENT for murder trier1 at  Spring Term, 1882, of WAKE 
Superior Court, befnre Bennett, J. 

On the 17th of February, 1882, the bill of' indictment was 
returned into court, " a  true bill," by the grand jury, and on the 
next day, in the absence of one of the priqoner's counsel and 
before either of his counsel, assigned at  the time of prisoner's 
arraignment, had an opportunity to examine the record, the pris- 
oner was arraigned and pleaded not guilty-one of his cou~~se l  
who was preaent, not asking for time-and the case was set for 
trial on the first day of March, 1882, when the prisoner, through 
his counsel, moved to be allowed to withdraw his plea of not 
p i l t y ,  and to enter a plea in abatement. This was refused by the 
court for reason that the grand jury had been detained a week for 
any motion to be made in the case, and if this motion had been 
made in the interval, between the arraignment and the discharge 
of the grand jury, it would have been allowed; but none having 
been made and the grand jury being discharged, the motion 
co~ild not be allowed. Prisoner excepted. 

Counsel then moved to quash the bill upon several grounds, 
which was disallowed, and the prisoner excepted. 

In forming the jury, the regular venire having been exhausted, 
the court ordered several special venires of talesn~en to be sum- 
moned-1. fifty ; 2. twenty-four ; 3. twelve-and during the 
call of the first, the solicitor was allowed to stand aside three 
jurors until the whole number, then in the box, was drawn and 
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tendered ; on the call of the second, one juror was stood aside 
until the panel was exhausted. The prisoner excepted to the 
ruling of the court. 

There was ruuch eviJence introduced hy the statt:, substantialb 
as follows: On the 14th of February, 1882, the deceased, A. H. 
Blake, accompanied by John Q. Watlrins, arrested the prisoner 
by virtue of a state's warrant which Blake was specially author- 
ized to execute. The warrant was rend to the prisoner by Blake, 
who told him that he arrestetl him uutler its nuthoriiy, which 
was as follows: 

" Burwell Freeman, being sworu, complains on oath to H .  
Watkins, one of the justices of the peace of silid county, that 
Henry Joneb did, on the 31st of January, 1882, steal, take and 
carry away one ox belonging to the said Burwell Freeman, and 
this complainant further says, that mid Henry Jones did tnalici- 
o d y  commit the saiJ offence, and he prays that a proper war- 
rant issue, to the end that the person accnse(l be brought Ir~efbre 
a magistrate to be dealt with according to law." (Signed by 
Freeman, and sworn to before the justice o n  the 13th of Febru- 
ary, 1882). 

" State 
v. Warrant for Larceny. 

Henry Jones, 

To any constctble or other lawful o$icer of Wake  county: 

Whereas, compla i~~ t  has been made before me this clay, on the 
oath of Burwell Freeman, that Henry Jones did, on the 31st 
day of January, 185'2, with force and arms, at  and in the county 
aforesaid, steal, take and carry away one ox, against the peace 
aud dignity of the state : These are, therefore, to conlmand you 
to forthwith appreheud the said Henry Jones, and have him 
before me, at  my house, then and there to answer the said charge, 
and be dealt with according to law. Given under my hand and 
seal, this the 13th of February, 1882." (Signed by the justice). 
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Entlorsetl as follows : " For  thc lack of an officer, I hereby depu-. 
tize A. H. Biake to serve t l ~ e  withill warrant." (Sigucd by the 
justice). 

After the prisor~er's arrest, while going to a neighbor's I;ouse, 
11ot f i r  distant from the prisuner's I~oase, he attempted to make 
his escape by flight. The deceased ordered him to stop; he rau 
and was pursued by deceased :lbout, four huuclred yards; the 
tleceased fired at  him three pistol shots, but  without effect; pris- 
oner was overtaken and they wcut with him to his Iwuse; on 
arriving there, the prisoner went in and put on his Sunday 
clothes, and the11 went i t ]  the kitchen toeat his breakfast, s d  after- 
wards camc out and took a chair and sat do~vn in the door of the  
t~ouse, with his head d o w n .  Blake told him they must go, as the 
trial was a t  nine o'clock, anti prisoner said he wax not going until 
Henrietta(his wife)csme, if it was a month. Blake then serit John 
Watkins to a store, not f j r  distant, for help. LVhen Watkins 
left, the deceased was sitting on a stump about thirty feet from 
the house, holding :I pistol in each hand, uncocked, wit11 the 
tnuzzles towards the ground, the sarlle exhibited on the trial. 

The  report of a gun was heard i n  the direction of' prisoner's 
house, about a half' hour after Blake shot at  prisoner. Upon 
the return of Watkins, and oue Peebles who came with hirli, to 
the aid of Blake, Ile was found lying dead (shot iu the eyes and 
head) about six feet directly in fkout of the l~ouse and eight feet 
from a cracli i n  the house near the door. T11e crack was about 
twelve inches long and about three-cjiwters of an inch wide, onc 
of the logs of the I~ouse being powder-soiled and torn with shot. 
About thirty feet from the house there was a dogwood tree, the 
bark of which was freshly torn with shot; a d  the deceased was 
lying in a direct line 1)etween the Ilouse and the tree. 

The  door of the house was ope11 wheu Watliins left to go to 
the store, but when he retr~rt~ecl it was shut aucl the prisoner 
gone, and there were no pistols about tile body of the deceased. 
Upon enteritrg the house, a n ~ ~ s l i e t  was found in one o f  the 
corners, bearing signs of haviug been recently fired, and the 
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snlell of gunpowder was perceptible in the house, as soon as the 
door was o p e ~ ~ e d .  There were no signs about the house of pis- 
tol halls having been fired into it, or inside of it. 

While under arrest, the prisoner said if he got cl~wr some one 
wo~:ld have to die; and while in jail, when asked by the justice 
who iss~ied the warrant, why he liad doue as he did, his reply 
was, '' nothing hut meanness." 

The!-e was evidence that on the morniag after the homicide a 
horse belonging to one of the neigljbors was missing, which 
evidence was objected to by prisoner, but allowed by the court. 
The horse mas f o u ~ ~ d  a day or t w o  afterwards at  Enfield in Hali- 
fax county, when the prisoner was arrested, and the two pistols, 
belonging to deceased, found l o ~ d e d  in his possession. 

While the prisoner was under arrest, on his re-capture and 
return to Raleigh, he said he did not think the deceased had the 
right to arrest him, that he did not wish to be taken, that 
deceased shot a t  him twice, and he fired at deceased and hit him 
ill the face, and that he mas in the houx  when he shot the 
deceased. 

The con~~se l  for prisoner asked fhr the following special 
instructions : 

1. The  particularity required in indictments cannot be dis- 
pensed with in warrants, and if a justice issue a warrant. which 
does not on its face contain all the charge, and all the circum- 
stances essential to its legal form and constitution, in charging a 
criminal offence, such a warrant is void. 

2. An officer acting under a void warrant is a trespaser, and 
must take notice of its character at his peril; and if he, in 
executing it, kill the prisouer with a deadly weapon, the fact that 
~~r i sone r  was attempting to make his escape by flight only, is no 
justification, and the killing is murder. 

3. An officer acting r~nder such warrant, or one which on its 
face does not charge'any criminal offencc for which the prisoner 
coold be held for trial or punished, is bound to take notice of 
such defects at  his peril; and if prisoner is not armed and not 
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in actual resistance, and attempts to escape by flight only, and 
under such circumstances the officer shoots and discharges a pis- 
tol three or more times at  prisoner, the officer, by the excessive 
force wed and wanton abuse of authority, forfeits his rights to 
protection as an officer; ant1 the prisoner may, if he has re:lson- 
able apprehension that great bodily harm will be done him by 
such officer, slay the officer, and the killing will be manslaughter, 
at most. 

4. I f  a warrant, is void,.it affords no protection to the officer 
attempting to execute it, and if its execution is resisted by the 
prisoner, he is guilty of no off'ence against the lam, thougtr in 
doing so the person of the officer is assaulted. 

5. Ko  officer hns the right to slay a prisoner, for attempting 
to escape by flight only, except i n  capital felonies. 

6. If  an officer for no other cause than the flight, the warrant 
being void and the crime charged not a capital felony, shoot a t  
prisoner several times with a pistol, and prisoner kill him through 
reasonable fear, it is rrianslanghter; whether the fear was reason- 
able or not is a question for the jury, and they must put them- 
selves in the shoes of the prisoner and consider all the circum- 
stances at the tirne of the 1;illing. 

7. I f ,  in this case, the deceased by shooting at  the prisoner 
caused him, through fear, alarm or cowardice, to be under the 
impression that great bodily harm was aloorit to be (lone to him, 
and under sllcir impression he killed the deceased, he wonld not 
be guilty of murder or manslaughter. 

8. Or if the deceased by shooting at  prisoner several times, 
he being under arrest u ider  a void warrant, and lie did nothing 
but attempt to escape loy flight, caused the prisoner to- be under 
the impression or belief, which was caused by the fear, alarm or 
cowardice put in operation by the shootiug, that great bodily 
harm was ahout to be done him, and under such inlpressiou or 
belief he killed the deceased, he is only guilty of manslaughter. 

9. The reasonableness of snch impression or belief is not that 
of the jury, but of the prisoner. 
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10. That  to constitute Blake, the deceased, a lawful officer, hc 
must have been sworn. 

11. If Blalie was not a known officer, he mr~st  have shown 
his authority to act. 

12. Tha t  his authority was not  show^ by what he declared, 
bnt the authority which he has, is his jastificatiou. 

13. I f  prisoner did not know Blake was au  officer, and he 
was not a kuowu officer and did not show his authority, the 
prisoner is not gnilty of murder. 

,]4. T o  justify the killing of a felon for the purpose of arresting 
him, the ilayer must not only show a felony actuallycomn~itted, 
but also that he avowed hie object to arrest and the felon refused 
to submit. 

15. If  the jury should find from the evidence that deceased 
was, at  the time of the fatal shot (if they find that prisoner 
fired it), inaliciously or unlawfully committing an assault upon 
the prismer with a deadly weapon, and the prisoner had reason- 
able gronnil to believe that his life was in danger, or that he 
was to be subjected to serious bodily harm, the prisoner is not 
guilty. 

16. I f  a t  the time the prisoner fired the fatal shot (if the jury 
find he did fire it) he did uot know aud deceased had not made 
known to him that he was an officer, and the deceased was not 
in fact legally authorized to arrest him, the prisoner is guilty of 
manslaughter at  most. 

17. I f  the prisoner believed and had reason to believe, that 
although the deceased did not intend to take his life, yet did 
intend aud was about, to do h im some enormous bodily harm, 
such as mairn for exanlple, and under this reasouable belief he 
ki 1 led the deceased, the offeuce is homicide se defendendo, and 
excusable. 

18. I f  deceased was acting under a void warrant, and it did 
not appear that the occasion was an extraordinary one, he was 
not in any sense an officer. 

19. I f  the warrant is void, the appointment is void. 
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20. A n  officer has the right to refuse to execute any marraut, 
precept or mandate, which i~ void on it3 face. 

His  Honor refused to give the instructious, and proctwlcd to  
give his charge to the jury at  considerable length, which was 
L 

excepted to by the prisoner's counsel, but they failed to specify 
any ground of error. 

The  prisoner was found guilty of murder, and appealed from 
the judgment of the court. 

Attorney- Geneml, for the State. 
,Vessrs. W. H. Rledsoe and C. K. Lewis, for prisoner. 

ASHE, J. We have carefi~lly perused and considered the 
charge given by the judge to the jury, and have been unable to 
discover any error. The principles of law, applicable to the fact5 
of the ca\e, were fairly and fully expouuded by him, and left 
I I ~  ground of complaint on the part of the prisoner. Nor have 
\ve been able to detect any error in his refusal to give the several 
special instructions asked hy the prisoner, nor in his refi~sal to 
permit the prisouer to file a plea in abatement, or to entertaiu 
his motion to quash the indictment. 

Whether a plea in ah~ temen t  shall be allowed, or a motion to 
quash entertained, after the plea of "no t  guilty" has I~een 
entered, are matters addressed entirely to the discretion of the 
court. Ally special matter in ahateruent must be plcaded at the 
time of arraignment, before the plea of "twt guilty," (Arc]]. 
Cr. PI., 78 a), and motions to quash after plea are only allowed 
a t  the discreti011 of the court. St;tctte v. Emon,  70 N. C., 85. 

The exception taken on the trial to the ruling of the conrt in 
permitting the solicitor to ~ t a n d  aside jurors until the panel \\as 
exhausted, cannot be sustained. I t  is a practice which has long 
prevailed in our courts, iu the trial of capital cases, and has been 
held to be no ground of excrption, where ic has been reasonably 
exercised by the court, aud the prisoner's challenges have not 
been exhausted before the "jurors stood aside" have been tea 
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dered. Xtcrfe v. Benton, 2 Dev. & Bat., 196. Here, there werc 
not more than three jurors made to btand aside from either panel, 
and the prisoner's challenges were never exhausted. 

We are of opinion His Honor conlmitted no error in his refu- 
sal to give the instructions prayed for. up or^ the evidence in 
the case, he would not have been warranted in giving those 
instructions. The first, second, third, fourth, fifth, sixth, eighth, 
sixteenth, eighteenth, nineteenth and twentieth instructions asked 
are predicated upon the assumption that the warrant under which 
the arrest was made is void. But is it void ? This is the hinge 
upon which the case turns. 

I t  is insisted by prisoner's counsel, that the same particularity 
is required in varrants issued by justices of the peace as in indict- 
ments; and that the warrant, under which the prisoner wab 
arrested, is defective in omitting the word "feloniouq," and in 
not alleging the ownership of the property charged to have been 
stolen. These mould certainly have heen fatal defects in a bill 
of indictment for larceny. But, in warrants, the law does not 
require the came particularity as in indictment..; and althou'gh a 
warrant may he defective in form, or not strictly legal, if it is for 
an offence within the jurkdiction of the justice, the officer to 
whom it is directed, if a regular officer, is bound to obey it, and 
if a special officer, who, though not bound to ohey, pet under- 
takes to execute it, they are equally protected hy the law. 

I n  1 Hale P. C., 460, it is laid down, "that although the war- 
rant of the justice be not in strictness lawful, as if it express not 
the cause particularly enough, yet, if the matter be within his 
jurisdiction as justice of the peace, the killing of such officer, in 
execution of his warrant, is murder; for in iuch case, the offiwr 
cannot dispute the validity of the warrant.'' 

This passage of HALE was cited with approval by Judge 
LUMPKIN of the supreme court of Georgia, in Royrl's case, 17  
Ga., 194, where a similar objection was made to a warrant as in 
this case. The court say : " I f  this be law, and who mill doubt 
its reasonableness, it is decisive of this exception. I t  mould be 
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nlonstrous to lay down a different rule. I t  would put in jeopardy 
the life of every officer in the land. I t  never could be intended 
that they should determine, at their peril, the strict legal suf- 
ficiency of every precept placed in tilcir hand.." See also, 2 Male, 
111; King v. Wilkes, 2 Wil. Rep., 151 ; and Rex v. ,~IcCulley, 9 
Coke Rep., 117, where it was resolved hy all the judges, met i l l  

conference upon the record of conviction in that caw, that if' therc 
be error in awarding process, or in the mistake of one proce53 for 
another, and an officer be slain in the execution thereof, the 
offender shall not hare the advantage of' such error, but that the 
resisting the officer, as he comes in the King's name, is nlurder." 

I n  Chitty's Criminal Law, 41, we find the doctrine thus stated : 
" I t  does not seen1 to be necessary to set out the charge, or offencc, 
or evidence, in a warrant to apprehend, though it is neces~ary in 
the commitment; and it hao been observed that c a m  may occur 
in which it mould be improvident to let even the peace officer 
know the crime of which the party to be arreited ib accused." 
F r o n ~  this it will be seen, that more particularity and certainty in 
the description of the crime charged are required in con~initnlents 
than in warrants; yet it is held, that though in a comnlitment for 
felony it was necessary that it shonld specify the species of felony, 
as for felony for the death of J. S., or for burglary, "it was not 
necessary to allege in the nzittimus that the offence was 'feloni- 
ously ) con~n~itted." 

I n  Rex v. Croker, 2 Chitty, 138, the defendant mas corn- 
mitted for emhezzlillg bank nutes; the warrant did not state that 
the act was done '(feloniously," and it was therefore claimed that 
the defendant was entitled to his discharge. But the court ,<aid, 
a con~mitmeut need riot have the precision of an indictment. 
The commitment states general evidence, and thong11 not fornmlly 
sufficient to find him guilty, yet it is sufficient if the corpus delicti 
be shown to us to warrant the conviction. 

The conclusion that we deduce from the authoritirs is, if the 
warrant is for an off'ence within the jurisdiction of the jusfice, 
and the crime charged is described with sufficient precision to 
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apprize the accused of the offenw with v\ hich he is charged, the 
warrant is good and %ill protect the officer. But this applies 
only to thoae cases v\ here the justice acts miniiterially, as in 
warrants to arrest offenders \+here he has no final jurisdiction. 
Where he tabei cognizal~ce of criminal actions within his juris- 
diction, the ~varraiit is "the indictment," and muat set out the 
facts, constituting the offence, with such certainty that the accu~ed 
may be enabled to judge whether they constitute an indictable 
offence or not, and that he may he enabled to determine the 
species of offence with which he is charged. 8 t d e  I-. B y s o n ,  84 
S. C., 780; State v. Huwes, 65 N. C.,  301. 

We are of opinion that the uarrant in this cdse is not illegal, 
and was a bufficient justification to the deceased, and the slaying 
him wIiile acting in obedience to its commands, under the circum- 
stances of this case, constitutes the crime of murder. 

The seventh, ninth, fifteenth and seventeenth instructions 
asked are not supported by any evidence in the case; the 
tenth is not iustained by any authority; the eleventh, twelfth, 
thirteenth aud fourteenth are met by the proofs that the warrant 
was read to the prisoner by the deceased at the time of the arreqt, 
and he lva, told that the arrest was made by the authority of that 
warrant. 

There were ionle exceptionq taken to the evidence on the trial, 
but deeming them untenable, it is needless to consider them. 

There is no error. Let thia be certified, &c. 
No error. Affirmed. 
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STATE v .  HENRY ROUSE. 

Pmctice. 

Where n o  error appears, the jndgrnent below will be affirmed. 

PEACE WARRANT tried at  Fall  Terln, 1881, of JONES S u p -  
rior Court, hefore Shipp, J. 

The judgment was that the defendant pay the costs of the 
prosecution, and he appealed. The defendant was not repre- 
sented by counsel in this court. The Attorney-General submit- 
ted the case upoa the record. 

ASHE, J. The only record sent to this court is a peace war- 
rant issued by a justice of the peace against the defendant, and 
an itemized bill of costs to the amount of one dollar and a half, 
with the following entry, "Paid by Henry Rouse, one dollar." 

"And afterwards, to-wit, at  the term of said court, begun and 
held for the county aforesaid, corneth the said Henry Ronse in 
his own proper persou, and having heard the said warrant read, 
he joins issue with the state on the matters and things therein 
charged and specified against h im;  and the matter being fully 
heard and tried before the court, it is considered by the court 
that the defendant pay the costs of the prosecution. From the 
said judgment, the said Henry Rouse prays an appeal to the 
supreme court, and it is allowed o n  his giving I m ~ d  with Jacob 
F. Scott as surety." And thcn follows the appeal bond and the 
certificate of the clerk, "that the foregoing is a true, full and 
perfect transcript of the record of said court." This is one of 
the fruits of cheap litigation. 

Tliere is no error. The judgment is affirmed. 
No error. ,4firmed. 
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STATE v. HARRISON JOKES. 

f2ecoyrzizance-Jullgrnent nisi and nbaolutc -&ire Eiccins, n noficr. 

I .  9 bond taken by the sheriff in a snlll fixed Iry the conrt and made p:ry:tblr 
to the state, with condition to be void if tbe defendant make his person:rl 
appearance, &c., is valid as a recognizance. 

2. Where the defendant in s ~ i c l ~  case failed to appear and judgment nisi wah 

entered, and the sureties to the bond appeared in answer to a notice by 
sci. fo. and defended the action; Held, that tlie j~ldgrnent :&olute ren- 
dered against them is not irregular. 

( Jones  r. Penland, 2 Dev. 8- Bat., 358; Hyrrtt v. Tornlin, 2 Ired., 119; I)u,ffy v .  

Aueritt, 5 Ired., 455; Middleton v. Duffy, 73 N. C., 7 2 ;  Wheeler v. Cobb, 73 
N .  C., 21 ; State v. Houston, '74 N. C., 549, cited and approved 1 .  

MOTION by defendnnt suret'ies to set aside a jrtdgment, heard 
a t  Fall  Ter.11~; 1852, of' D~PJLX Superior Court, beforc. 
MucRae, J. 

The  defendant having heen tried and convicted upon onc 
crirniual charge, and there being another depending against hirxr, 
a t  fall term, 1880, of Duplin soperior court, was, by its order, 
con~mittrd to the custody of the sheriff; and 11e was directed, on 
the defendant's giving two bonds, one in the penal sum of $500 
for his appearance a t  the uext term in the case where he was 
found guilty, and the other in a sir~alter sum for his appearance 
in the other case, to discharge him from custody. 

The  bonds of these amounts mere executed by the defendant 
a d  four others, his sureties, payable to the state, and with con- 
dition to be void if' the clef'eudant, H a r r i s o ~ ~  Jones, '' shall makc 
his personal appearance a t  the spring term, 1881, of' said court, 
and not depart the same without leave of the court." T h e  t)ontl 
was justified hefbre a justice of the peace who also became a 
subscribing witness, and OII its delivery to the sheriff tlie def'eu- 
dant was released from in~prisonrnent. 

A t  spring term, 1881, the defendant was caltrd, a ~ l d  h i l ing  
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to appe,lr, jut3gmrnt nisi mas entered 1111 against lrim and all h i i  
wid suretie5 011 the $500 obligation, and a scire fcrcias ordered 
to ihsoe against them. 

At the next tern) the surety obligors appeared by couuiel and 
entered a suggestion of the dcath of the prit~cipal. To enable 
them to produce eridence of the death, the cawe 133s continued; 
and at  spring term, 1882, the cause coming on to be heard am1 
the suretiei failing to produce any evidence of the death, judg- 
ment final was entered against them for the penalty of the bond. 

At fall term, 1882, after notice give11 to the solicitor of the 
intended application, the sureties moved the court to bet aside 
the j~idgment, assigning as reasons therefor, that: , 

I. There was irregnlarity in issuing the writ of' scire facias 
instead of a summons. 

2. Thr  bond being taken to the itate and not to the sheriff, is 
illegal and void under section I 7  of chapter 107 of Battle's 
Revisal. 

3. The  bond is only good at common law, and neither it) form 
nor eff'ect a recognizance. 

The  judge held that the instrument was in legal conternplatiorr 
and effect a recognizance; the scire facias was noticr to show 
cauie ; and the appearance and failure to show caube was a waiver 
of the alleged irregularity. The  motion mas denied, and the 
3areties appeal. 

Attorney- General and 0. H. Allen, for the State. 
Messrs. W. R. Allen and H. R. Komegccy, for the defendant 

sureties. 

SMITH, C. J., after stating the above. The argument before 
us mas such ns might have been properly made if an appeal had 
been taken on the rendition of judgment, and the question wai 
whether any or what judgment ought to be given. The cases 
cited bear upon this aspect of the case. Rut this is not its con- 
ditiou on the present appeal. The  surety obligors have had 
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tlreir day in court, have appvared and defeuded the action, and 
have ~ub~ni t tec l  to the judgment without as5igning error and 
weking its correction at the hands o f a  reviewing court. I f  erro- 
neous, it ought not to have been rendered; hut  if rendered, i t  
canuot be tlistrtrhed after the expiration of the term. All defences 
c9xisting a t  the time and  available ought to have been then set 
u p ,  ant1 if they were not, they are alike concluded I)y the result. 
I t  ia one thing to refwe to give jutlgment, quite another to set it 
aiitle, wlien eutered, at a sul)sequen~ term. 

Xor i i  there iuch irregularity as calls for the corrective inter- 
p i t i o n  of the court. The object of process is to give notice ant3 
a11 opportunity to make defence to an action. The  scire facins 
f'urnishe(1 this notice, and the sureties submitted to the jurisdic- 
ti011 1 1 ~ 1  resisted the demand for judgnlent. A defendant may 
:ip1)ear u ithont proceai, and his appearance dispenses with pro- 
cess, since it, p u r p o ~ e  i i  to bring him into ~ o u r t ,  and he is in 
court when he answers and defends the action. I t  can scarcely 
be necewwy to cite nntlrorities to this effect, and we will refer 
only to sol~re in our own reports-Jones v. Penlnnd, 2 Dev. 
Bat., 3 5 8 ;  Hyntt v. Tondin, 2 Ired., 1 4 9 ;  Duf i  v. Averitt, 5 
Ired.. 435 ; Micldleton v. Dufy, 73 N. C., 72 ;  Wheele~ v. Cobb, 
7 5  x. C., 21. 

B u t  we do not concede that the defence would have been suf- 
ficient if 1 1 d e  at the time of rendering the judgn~ent.   side 
from the fact that the obligation was attested by and justified 
I~ef'ore a justice of the peace before accel~tnnce by the sheriff, we 
have in State v. Houston, 74 N. C., 549, an express adjudication 
that it was competent for the jndge to authorize the sheriff " to 
take the remgnizance of the defendants for the appearance of the 
principal defel~dant a t  the nest tern], to answer the charge of the 
state against him," the judge having fixed its amount;  and that 
though the instrun~ent was put " in the form of a bond with 
conditions, signed 2nd sealed by the clefendants, yet it is valid as 
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a recognizance." W h i l e  there are  opiniotls elsewhere expressed, 
not perhaps in harmony, we are d i s p o s d  to accrpt this  as  a cor- 
rect statement of the law. 

R I I ~  however this may he, the exception conld only be entel- 
tailled on the  trial and hefire the rendering of  judgment. I t  
was too late to he taken on the motion to vacate the  judgment. 
I f  the  refusal to set aside the judgment  he a reviewahle rul ing 
and not the  exercise of  discretion, which we d o  not, as  Ilnneces- 
sary, undertake to  decide, we concur in the action of  t h e  court, 
and t h e  judgment  must be affirmed. 

?\To error. Affirmed. 

STATE v. DAKIEL S. McIV1':H. 

Roads-Indictment for obstructing-Appropriation qj' private 
p r o p e ~ t y  to public use. 

1. The  defendant was convicted for obstructing a public highway, where it 
appeared that the same mas established by a regular proceeding i n s t i t ~ ~ t e d  
for that purpose; the defendant was appointed and acted as overseer for 
one year, bnt failed to open the road;  his successor did open it, and in so 

doing removed the fences which crossed it on the defendant's premises; 
the defendant replaced these fences, thereby obstnlcting the road ; Held, 
that the conviction was proper. 

2. The  ru le in  this state in reference to the appropriation of p r ~ v a t e  property 
to publlc use, is, not that the compensation to the owuer shall precede thc 
act of appropriation, hut that provisiotl shall be made by which 11e shall 
certainly and ultimately be psid. 

(State v. Watts, 10 Ired., 369 ; Stnte v. Lowry, 74 N. C., 121 ; R. R. C'u. v .  1)nz.i.s. 
2 Dev. & Bat. 451, cited and approved). 

INDICTMENT for obstructing a highway tried a t  F a l l  T e r m ,  
1886, of MOORE Superior  Court,  before Gilnser, J. 
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The  defendant is iudicted for obstructiug a public highway, in 
the couuty of Moore, leadiug from Sanford to the Cool Springs. 
O n  the trial the jury returned a special verdict as follows, and 
asked the instructiou of' tlje court thereon : 

I u  1879, a petition fbr the establishment of said roatl as a 
public highway \\as filed before the board of corumissioners for 
the county, ant1 a t  their March meeting i n  that year, seven free- 
holders bere appointed to view autl lay off the same. F i v e  of 
the f'reellolders met on the 12th day of April, 1879, and pro- 
ceeded to examine the route aud mark out the road, and made 
report thereof to the May n~eetiug of the board, when the same 
was approved. 

I n  August of the same year, the board of commissioners 
ap1x)intetl one D. B. McIver to build a cattle-guard near the 
defentiant'i prerniies (and across the track of the Cape Fear  & 
yadliin Valley railroad), a t  a cost not to exceed the sum of 
thirty-five dollars, which cattle-guard has never been built by 
any me .  

I n  January, 1881, the freehl)lders originally appointed to lay 
off the roatl, met upon the land of the defendant and proceeded 
to assess l ~ i s  damages by reasou of' the establisl~ment of said hig11- 
way, and fixed the same at the s u u ~  of twelve dollars. T h e  
tlefentlant was present a t  this asses,inlent, aud agreed to the 
:~ l l~ount ,  but imisted that the county 41oul;l build the cattle-guard 
us proposed, and thercr~pon lie was iriforrned by somc one of the 
freeholders that the couuty had provided for the same, and that 
lie was uot expected to pay for it out of the sum assessed to h i m  
as his damages. This nctiou of the fieehoiders was afterwards 
approved by the h a r d  of conmissioners, and the sum assessed 
allowetl by them, though it did not appear that the same liad 
ever been paid. 

T h e  defel~dant was thereupou appointed overseer of said road 
and acted as such for one year, but failed to remove the fences 
upon his own land which crossed the same. During the year he 
made frequent appeals to the board to have the proposed cattle- 
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guard erected; and, failing in this, asked leave to so change the 
road as to lead to an old cattle-guard also upon his premises, 
when he way informed of the proviiiou of the law for changing 
a highway \$hen altogether upon one's own land. He t h e r r n p o ~ ~  
ulidertook to effect the change in that way, a n d  had a justice and 
two freeholders to examine the new route and report the wnie to 
the commissioners of tlle county, who refused, however, to give 
it their approval. 

Bnother overseer for the road was then appointrd, n l ~ o  
removed the defendant's fences from across it, nhen the saruc , 
were replaced by him and niaintainecl until t l ~ e  finding of the 
indictment. 

Upon these facts thus established by the verdict, the court aa-  

of' opinion against the defendant, and gave judgrne~~t  against 
him, and he appealed. 

Attorney-General, for the State. 
MY. W. E, &Iurchiso~~, for defendant. 

RUFFIK, J. The verdict, as rendered by the jury, is so indis- 
tinct as to many particulars, and so frill of su~)e r f luo~~s  matter, 
that our first impression was that we should he compelled to 
set it aside and award a veni,r*e de no210 to the defendant, such 
being the rule of this court whenever a special verdict is so 
defective that no judgment can be pronounced upon it. &'tate v. 
Watts, 10 Ired., 369; 8tate v. Lowry, 74 N. C., 121. 

But  upon a more thorough examination, tliose facts, wi~ich we 
&en) material to the issue between the state and t l ~ e  defendant, 
appear to be established with sufficient certainty to justify the 
court in acting upon them, and hence we have concluded to con- 
sider the cause upon its merits. 

The  material facts, as we conceive t,hem to be, and which 
plainly appear upon the face of tile verdict, are as follows: 
Upon a petition regnlarly filed befhre them, the comnlissioners 
of the county directed the road in question to be established as 
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p ~ ~ h l i c  highway, and appointed the requiiite nuruher of free- 
holders to lay out autl inark its route. Tllrx desipated free- 
holders, after perfbrming this duty, nlade report thereof to the 
conimissioners, who el~provcd and confirmed the sanle. After- 
wnrtls, the same ft-eelloltlers proceeded to asses the defeutlant's 
dan~agcs by reil*on of' the road, anil fixed thc iame at twelve 
dollars, which acltion on their part wai likewise reported to and 
approved by the con~n~issioners. The dcfentlaut was appointed, 
and avteti as oversew of the road for one year, but failcd to open 
thrl same. Another overseer was appointed, who tiid ope11 it, 
and in so doing removed the fences which crossed it, upon the 
pre~nises of' the defendant. Thew fences the defendant after- 
wards replaced, therel)y obs t ruct i~~g the road, aud continued to 

~naintain them, though forbitltleu to do so. 
Whatever else is stated as tonehirlg the pronlise aud hi lure  on 

the part of the con~missioners to construcat the cattle-gunrtl, and 
tile attempt of the defendant to change the route of the road 
upon his own lands, s e e m  to us to be surplusage, and wholly 
beside thc ISSUC. ' 

Taking the facts eaun~erated as those which constitute the 
case, they come fully up to the requirenlents of the statute pre- 
zcril~ing the manner of laying out pul)lic roads, and clearly and 
uuequivocally show the road in queztion to have been estab- 
lishetl, as a highway, and leave no room to doubt the guilt of the 
defendall t. 

I t  was indeed contended at the bar, that inasmuch as it did 
not appear that the tlanlages assessed had actually h e n  paid to 
the defendant, it was not within the constitutional power of the 
county anthorities to take his private property and devote it to 
the ubes of the public. The argument is, that it is esse~itial to 
the exercise of every right of eminent donxiin on thc part of 
the sovereign, not only thatjllst r o n ~ p e ~ l s a t i o ~ ~  should be provided 
fi)r the owner of' property taken, but that its actual payment 
must precede the act of taking, or else the latter is in itself illegal 

87 
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a d  void. Such does not qeetri to  bc the result of the deciriona 
in the courts of many  of' the stntes of the Union, g r o w i ~ ~ g ,  how- 
ever, in moqt of the cases, o t ~ t  of the express provi4ons of  their 
respective cwnstitiitions. But no iuc11 provision is to be f o u n d  in 
tile fundamel~tal law of thij  itate, a d  ever s i ~ ~ c r  the e:lrly cQav of 
R. R. Co. v. Dwiq, 2 Dev. & B.it., 451, it ha, l m n  ur~iforrnlp 
held, with w, not to  be ei3eutial to the la\vfnl nppropriatioli of  
private property to public neceqsitie;i, th:rt eompensatioli to the 
owller shonld p~*ecede the act of appropriation; b u t  thnt it na* 
snficicnt if provisio~l be made wilereby tlie owner should be 
certainly ant1 r~ltimately cornpen-atetl, a ~ l d  an i ~ n p r t i d  tribunal 
he inititutecl for a w s s i r ~ g  the rdte thereof, and a mode providetl 
for enforcing i t5  payment, if the s:mc zhoultl be delayed. 

Onr g e i ~ e i d  +tatutc upon tlie d j e c t  of " Roaclc" fully anqn er- 
to a11 theie rcqnirement? of the Ian. I t  pro\.itle thnt the wile 

jnry, n h o  sli:~ll Iay off any highway, dm11 a--c+. the da~n:~gcb clonr. 
to all private pel-oll*, and that, mhcn a w w x l ,  tlicy shall beconic a 
c o ~ ~ ~ - i t y  e h n r g ~  (Bat. Rev., cli. 104, $ 4); :tnd the jury fincl, as wth 
h:~ve:wm, that all it, tcrlni nere fi~ithfully complied J\ it11 in this 
pxticnlnr instance. The amount of daimtgs done bj- the road 
to the land of tlie dcfendunt I\ a? a w w d  by n jury, to \I llom htl 
liladc no objection at the time, and i)cilig imde by the law a 
chnrge ripon the conuty, it, p n p c n t ,  if not alre:ldy made, may 
be enforced by a n~c~ndctnzzc.~, as in the caw of' :any othcr clclrt 
owing by the county. 

Our conclusion, therefore, iq, that the dcfelldant i p  guilty upon 
the facts as set forth in the special verdict, and the jndgmcnt of 
the superior court is affinnecl. 

- i t  the same time, we do not hesitate to say, that hi< case itrikei 
US :IS a hard one. I t  is plain that the jury were mi4ed by the 
order of the board, with referelice to tlie cattle-guard, into fixing 
his damage, at so small a sum, a i d  while their lnistake ca~mot  he 
remedied by the courts, it is well for the conmi~sioners to consider 
how a failure, ulider such circ~mstances, to carry out their order, 
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is consistent with fair dealing, or with that example of good 
faith vhich all persons in authority should set before the public. 

There is no error. Let  this be certified. 
Ko error. Affirmed. 

STATE v. 13. S. WHITLEY. 

X talesjuror is required to possess the sanie qualifications as one of the regu- 
lar panel, with  the additional one of being a freel~older. 

( h e  v. Lee, 71  N. C., 139, cited and approved). 

INDICTMENT for perjury, removed from Wilson, and tried at  
Fa l l  Term, 1881, of EDGECOMBE Superior Court, before Gil- 
mer, J. 

Verdict of guilty; judgment; alqxal by defendant. 

Attorney-General, for the State. 
,Wessrs. Rectde, Busbee & Busbee, for defendant. 

RUFFIN, J. Without going beyond the first exception, the 
court thinks the defendaut clearly entitled to have his cause tried 
by mother jury. 

A tales-juror was called and challenged upon the ground that 
he had riot paid his tax fix the preceding year. The non-pay- 
ttient was admitted, l ~ a t  the court held it not to be a good cause 
of challenge, and the defendant excepted. 

It is neeclless to argue the point, as it  mas distinctly presented 
a d  determined in Lee v. Lee, 71 N. C., 139, where it was held, 
that, upon a proper constrnction of the statutes upon the subject 
(Bat. Rev., ch. 17, $ 229 a, and page 860-Addotda to Cbde) 



692 IK THE SUPREME COURT. 

a tales-juror is required to possess the same qualifications as one 
of the regular pznel, with the aclclitional one of' being a frec- 
holder; and in Thomyon o n  Jrlries, $ 100, it is ,wid that tales- 
men n ~ u s t  possess the statutory qualification of regular jurors. 

But, in the absence of m y  authority, it worlid =ern ilnpossi- 
ble, upon reflection, to avoid c o n ~ i r ~ g  to the same conclusion, 
since, in prescribing a new antl specific qualification for tales- 
jurors, it cannot he s~~pposed t,hat the legislature intended to tlis- 
pense with the old safe-guards. As suggested by cotlnsel, the 
very term, " tales-jurors," imports that they must be R L ~ ? L  as are  
qudified. 

W e  have not cunsitlered the other exceptions, as they relate 
to matters that are not lilrely to occur upon another trial, except 
the oue in  reference to the variance between the proofs antl the 
fill1 ruatter alleged i n  the indictment-and this, without under- 
taking to decide it, we venture to say, it would be safest to 
remove by sending another bill. 

F o r  the error in clisalluwi~~g the challenge to the juror, there 
n ~ u s t  be another trial. 

Error. Iklr iw dt: notlo. 

STATE v. 0. S. LANGSTOX. 

il'owns and Cities-.Turisdictim~. 

The power conferred by a town charter to pass ordinances for its local gor- 
ernment, is in stibordination to the public laws regulating the same matter 
for the entire state; Therejore, a town o r d i n a ~ c e  punishing the offence of 
selling liquor on Sunday, nlnst give w8.y to the general statute O I I  that snb- 
ject. Act 1877, ch. 38. The jurisdiction to trj- such offence is given to the 
nuperior court. 

( Washington v. Hanamond, 76 N. C., 33, cited and approved), 
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CRIMINAL ACTIOX coti~luenced before the ' mayor of a city, 
and heard o u  appeal at Fall Term, 1882, of WAYNE Superior 
Court, before Mac Rap, J. 

A ttomey- Ge?zeral, for the State. 
Nr.  I+'. T. Dortch, for defendant. 

SMITH, C. J. The defendant was brought before the mayor 
of the city of Golclsboro, on his warrant, charged with violating 
an ordinance of the city which forbids any persoa, having license: 
to sell spirituous liquors on the Sabbath, and imposes a fine of 
twenty dollars therefor. H e  was convicted on the trial, and 
appealecl to the superior court, where the action was disinissed 
for want of jurisdiction in the mayor, and thence the appeal hy 
the solicitor for the state brings the cause to this coort. 

The general assembly, at its session of 1876-'77, passed an 
act which went into effect on January 11, 1877, the first section 
whereof declares it " nnlawful for any person to sell spirituons 
or malt, or other intoxicating liquors on Suoday, except on the 
prescription of a physician and for medical purposes." The sec- 
ond section enacts that " any person so offending shall be deemed 
guilty of' a mistlemeamor, and on conviction shall be fined or 
imprisoned, or both, at the discretion of the court." The third 
section repeals all acts inconsisteut with it. Acts 1876-'77, 
ch. 38. 

This statute, more comprehensive in its scope than the ordi- 
nance, embracing as well those who have not, as those who have, 
license to sell, and involving the saine criminal act for which is 
prescribed a punishment by fine or imprisoninent at  the discretion 
of the court, must supersede the latter. 

The rule is thus stated as a deduction from the decided cases: 
( (A general grant of power, such as a mere authority to make 
by-laws, or to make by-laws for the good government of the 
place, and the like, should not be held to confer authority upon 
the corporation to make an ordinance punishing an act; for 
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example, an assault and battery, n hich is made puni4lable as u 
criniinal offence by the laws of the state." 1 Dill. on Jim. Corp., 
4 302. The power conferred upon the n~unicipd body is pre- 
qluned to be in subordination to a public law regulating thc saiile 
matter for the entire itate, unless a clear intent to thc contrary is 
~wnifest. 

The ruling of the court is fully suqtaincd by the decision in 
TOUYL of I.17a~hi~~.gton v. Hc~mnzonrl, 76 N. C., 33, a i d  must be 
nffirnled. 

Xo error. Affirmed. 

-4 party cannot coutradict his own witness; where the state called and exnnl- 
ined a witness, \v1i0 was afterwards put upon the stand and exanlined by the 
defendant, it was held inadmissible for the state on cross-cx:~iriin:~tion to dis- 
credit h im.  

(Stcite v. N o ~ r i s ,  1 Hay., 4 5 ,  overruled, and Sicw~ey  v. M z v r e l l ,  2 IIny., 5 9 i ,  
approved). 

IXDICTMEKT for larceny tried at Spring Term, 1882, of 
LESOIR Superior Court, before Gibner, J. 

The defendant was charged with stealing a horse, the property 
of one Barfield. 

The evidence on the part of the state tended to show that a 
cart and horse, the property of the prosecutor, were stolen on the 
night of the 14th of December, 1880, and the cart (one wheel uf 
which made a peculiar track) was tracked from Lenoir county, 
some twenty-five miles, to Wileox's Mill, in the county of ,Tones. 
The tracks nere last seen near a bridge at that place. One of the 



FEBRUARY TERM, 1883. 

witnesses for the state testified that on the nest night, by the light 
of the moon, which was shining very brightly, he saw the defen- 
dant riding the horse of the prosecutor near the bridge. H e  was 
riding in a walk when he first saw liim, but from the appearancp 
of the horqc's tracks he seemed to have been put ia a rapid run 
near the bridge. Both the defendant and the horse were well 
k~lown to the witness. 

With the view of corroborating this witness, thc state intro- 
duced one Robert Harper, and otfercd to show by him that on 
the night of the 14th of December, on which the horse mas stolen, 
he and one Sparrow were on their way to Goldsboro, and that 
between cleveu and one o'clock he met three persons and a hor+e 
ancl cart; that one nTas on the horse's back and the other two 
were in the cart, riding on sacks filled with something; that he 
did not ltnom any of the three, but after they passed a minute or 
two he took one of the parties to be the defendant; that he knew 
the defendant was in thc habit of wearing a broad-brim hat; that 
he thought of the hat the defendant was in the habit of wearing 
after they had paqsed hiiu, and that was thc only thing which 
cau~ed him to th id i  of the defendant, al~cl that he did not l~otice 
the shape of the man. 

The state also ofrered testimony to show that the  prosecutor'^ 
cart mas found in the IT-oods about three hundred yards from the 
point in the roacl where the tracks we1.e lost, and when found 
had been taken to pieces-the body in one place, the wheels in 
another, and the asletree hidden ~ u ~ d e r  a trce in another placc; 
and near the same place were fhund torn a i d  thrown on 
the ground that appeared to be wrappers of packages of soda ancl 
starch. 

The state the11 offered to show by one Quin, that, on the same 
night the horse mas stolen, he lost, by theft, from his store, which - 

was in the same neighborhood in which the prosecutor residecl 
and had been brolien into, soda and starch, which were wrapped 
in paper corresponding with the description of the packages found 
near the missing cart. 
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The defcudant, in his behalf, introduced the said Harper, who 
11ad been exaniined by the state, who te~tifietl to :I conversatioil 
which he stated he had ni th  said Quin almut the identification of 
thc horse, which Quin had testified had uot occurecl. The state, 
011 the cros.-exanii~~ation of thi.; n itnesb, exhibited to him his 
writtcn exanlination taken by the juztice of the peace, and pro- 
 wed to ask the nitneu. if he did not swear therein that he took 
one of the person. he met in thc cart, as aforesaid, to be the 
tlefendant by his shape awl Ills looks. This Iraq objected to, but 
alloned. Thc n itrle~s swore that lle made no +uch +tatenlent, :uid 
the state in reply offeretl to show by the justice of the peace that 
the mitnc>s, Harper, Bigned the .aid statement aa producwl, and 
that the same n-as read over to him, and that stid Harper, on 
Yuch exanlinatioii before him, did <wear that he tool< the person 
in the cart to bc thc defendant by his shtrpe and his looks, as 
recorded in said .tatenlent, and those mere his very word.. The 
defendant objected to this evidence. I t  way admitted by the 
court, and thc clefendant excepted. There wac a vcrdict of guilty, 
and judgment against the defendant, from which he appcalecl. 

Attorney- General, for the State. 
J1essr.s. ~S'frorlg ti? Smeclts, for defendant. 

ASHE, J. Several exceptions mere taken to evidence l)y the 
dcfendant, in the course of the trial, but we deem it unnecessary 
to consider any of t l~em,  except that taken to the evidence of the 
justice, which was ofered, as we uuderstand, to discretlit the tes- 
timony of the wituess Harper. 

From the statement of the case, it seems the \vitness Q a i ~ i ,  in 
his examination, hat1 been aslied if he had not Ilad a certain cun- 
versation wit11 the witness Robert Harper, i n  regard to the iden- 
tification of the stoleu horse, a l ~ d  he denied that snch a couver- 
satiou had occurred. Harper was then recalled I)! the defen- 
dant, and testified that srich a conversation did occur. Tlre state 
then, on cross-examination, asked Harper if he I~ad  not sworn 
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on t l ~ c  examination before the justice, that he took oue of the 
persons in the cart to be the defendant by his shape nnd his looks. 
This the witness denied, and the vourt allowed the state to pro- 
dnce evidence to contradict him, and show that he had made that 
statement upol~ oath. 

We  can see no ground for the admission of' this evidence, 
except for the purpose of discrediting the witness Harper. H e  
had been introduced and examined by the state, as its witness, 
and the question is ~)reseutetl, can the state thus discredit its owl1 
witness? 

The principal case relied on by the state for snch a practice is 
that of the State v. hTorris, 1 Hay., 495, where it was held that 
it might bc done, but in the note to that case Judge Battie says 
it is not law, and cites the case of Suwrey v. Mzcrrell, 2 Hay., 

a ston 597, where the contrary doctrine is announced, and the deci ' 

in that case, we think, is sopported by the authorities. 
Mr .  GHEENLEAF (Vol.  I ,  § 442) says, " when a party offers a 

witness in proof of his cause, he thereby in general represents 
him as worthy of belief. H e  is presumed to know the charac- 
ter of the witnesses he adduces, and having thus presented them 
to the court, the law will not permit the party afterwards to 
impeach their general rep11 tation for truth, or to impugn their 
credibility by general evidence tending to show them unworthy 
of belief"; and in same volumne, section 444, Mr.  REDFIELD, 
the editor, says : " The  question is exteusively discussed in the 
case of iWelhimt v. Collier, 16, Q. B., 878, both by counsel and 
by different members of the court, and the conclusion arrived at 
is, that yon rnay cross-examine your own witness if he testify 
contrary to what you have a right to expect, as to what he had 
stated in regard to the matter on former occasions, either in 
court or otherwise, and thus refresh the memory of the witness 
and give him full opportonity to set the matter.right, if he will, 
and at  all events to set yourself right before the jury. But you 
cannot do this for the mere purpose of discrecliting the witness; 
nor can you be allowed to prove the contradictory staten~ents of 

88 
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the ~viinew on other occasions, but rnust be restricted to provil~g 
the facts by other evidence. The same rule prevails i n  the cour.ts 
of admiralty, a d  this seems to 11s to be 111aciug the matter upon 
its true basis." 

I n  Englat~ci, it required a statute (17 and I S  Victoria, ch. 
125) to allow a party to an action to contrtidict his own wituess, 
by showing a statement made by him in direct cwntradiction to  

his evidence. 
I n  3Iassachnsetts, it has been held that 3 witness, who has 

testified ill chief' that he did 11ot know a certain h c t ,  cannot be 
asked by the party cdling him, whether he had 11ot on a fbrmer 
occasion s~vorn to  his li~lowleclge of the fact, as the object of the 
question c o ~ ~ l d  only be to "dispsrrnr.age the u:itness" and show him 
unworthy of' credit with the jnry, which was inadmissible. 
C'omrnonu~~cilth v. Welch, 4 Gray, 535. 

Cor~cluding, as wc have, that the testimony of thc justice wad 
offered in  this case f;)r the sole purpose ( o f  disc~wliting the wit- 
uess, Harper, we are of the opinion, induced I I ~  the nutliorities 
cited, that the exception of' the defendant was well t:llten. 

There is error. 'Phis will be certified to the superior ro~ l r t  of 
Lenoir, that a venire de ~ O P O  may he a\vardetl. 

Error. Ti>rili*e tip wm~. 

1. The  act of 187'3, c11. 12, autl~orizing the fbrrm:ln of l l ~ e  gr:u~tl ,jury to swe:tr 
witnesses to be examined before i t ,  does not withdraw the rtnthority from 
the clerk of the court. Sfufe v. Allen, 81: ?i. C'., 680. 
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2. I n  passing upon the matter of exception, the court by inspection of the 
enrolled act, in the office of the secretary of state, found that the word 
"duly," in the printed act, sho111d be read "only." 

INDICTMENT for forgery tried at January Term, 1883, of 
WAKE Superior Court, before McKoy, J. 

On the arraignment of the defendant, his counsel moved to 
quash the indictment on the ground that the witnesses, upon 
whose testimony before the grand jury the bill was found, were 
sworn before the clerk and not by their foreman, who alone, it 
was insisted, is authorized under chapter 12 of the acts of 1879, 
to administer the oath. The motion was refused ; the defendant 
entered a plea of not guilty, was tried and convicted, and 
appealed from the judgment pronounced. 

Atto~ney-Geneld, for the State. 
No counsel for defendant. 

SMITH, C'. J. The only question presented in the record for 
decision, is the correctness of the ruling upon the preliminary 
motion to quash. 

I t  appears from an inspection of the enrolled act, in the office 
of the secretary of state, that it differs from that contained in 
the printed acts of 1879, in that, the former uses the word 
('only," for which the latter substitutes the word ('duli." The 
act is entitled "An act to empower the foreman of grand juries 
to administer oaths," and section one, corrected, enacts: 

(' That the foreman of every grand jury only sworn and impan- 
eled in any of the courts of this state, shall have power to admin- 
ister oaths and affirmations to persons to be exaniined before it 
as witnesses," with provisoes not pertinent to the present inquiry. 

I t  is contended that the force and operation of the act are to 
exclude every other person from the administration of an oath 
to a witness to be exaniined before a grand jury, and confine the 
exercise of the power to its fbrernan; and that this construction 
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is rendered necessary by the use of the word ";mlY," in express- 
ing its meaning. We do not concur in this view. 

The titlc to the act indicates its sole purpose to be, to conf'er 
an authority upon the foreman (which he did not before possess) 
to swear the witnesses, not to withdraw it from any in whom it 
is vested under existing laws. The sanction of the statute doe* 
not, in terms, go beyond the purpose expressed. I t  simply con- 
fers the power upon the f o reman  d o n e  and n o  others, a restric- 
tion which would exist if the word was not found in the sentence, 
and which is not enlarged by its presence. The language will 
admit of an interpretation that excludes all other persons o; all 
other members of the grand jury from participating with thc 
foreman in exercising the authority conferred-a needles limita- 
tion, yet one that does not take it away from those who already 
have it. The entire scope of the enactment is to nlalie the fore- 
man to do a certain act, not to disable any one from doing what, 
by existing law, he could do; and this is its full extent and force. 

I t  would seen1 probable that an error was comn~itted in tran- 
scribing the act into the enrollment, or at  some previous period 
of its progress, which escaped notice and prevented a correction; 
but however this may be, the word upon which such stress is 

laid, does not, in our opinion, change the import of the statute, 
or defeat the manifest intention of the general assembly in 
making it. 

I t  must be declared that there is no error, and this will he 
certified to the end that the court proceed to judgment. 

No error. .iffirmed. 
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STATE V.  ORGAN, R. R. CO., AND MITCHELL. 

STATE v. NORGAN, from Wake: 

The solicitor has the right,, by leave of court, to enter a no[. 
yvos., after a general verdict of guilty, to one of the counts in 
an indictment for larceny and receiving, &c. State v. Jones, 82 
N. C., cited and approved. 

HEI,I, V. It. R. CO., from Halifax : 

The couusel for appellant abandoned the exceptions, conceding 
that they could not be sustained. Judgment of the court helow 
affirmed. 

STATE: V. BAILEY, from Mitchell : 

Proceeding in bastardy. The questions raised on the trial are 
governed by the decision in State v. Rogers, 79 3. C., 609, and 
&te v. Ct-ouse, 86 S. C., 617. Judgment of the court below 
affirmed. 





APPENDIX . 

CASES CITED . 

PAGE . 
Adanls v . Utley .............. 133 
Albea v . Griffin ........ 273, 375 
-4lexander v . Robinson ..... 449 
Allison v . Robinson ......... 398 
Ai-gall v . Insurance ......... 7 1 
Arnold v . Bell ............... 468 
Ashfortl v . Robinson ....... 293 
Askew v . Capehart .......... 478 
Askew v . Revnolds ......... 468 

PALE . 
. ......... Brotherh v Hrothers 362 

. .......... Brown v Becknall 468 

. ......... Brown v Williams 62 
. ......... Bruce v Strickland 310 

. ....... Brunhild v Freeman 526 
. ............. Bryant v Fisher 449 

Bryson v . Peak .............. 287 
. Buie v Carver .............. 631 

. ...... Bullinger v Marshall 1.90 
Avery v . Rose ............... 251 : i Burgess v . Wilson .......... 305 

...... Aycock v . Harrison ......... 478 Burgwyn v . Whitfield 564 
Bacon v . Be n:y ............... 478 . Burke v . Stokely ............ 478 

........ Badger v . Jones .............. 401 ; Bnrnett v . Nicholson 246 
... Badham v . Jones ............ 10 Burton v . Railroad ..547, 

Baker v . Jordan . . . . . . . . . . .  464 . 555, 560 
Baker v . Webb ............... 456 , Burton v . Spiers ............. 238 
Bank v . Clapp .............. 167 Calvert v . Peebles ........... 222 

.... Bank v . Foote ............... 197 , Campbell v . MciArthur <321 
Bank v . Harris .............. 449 Cansler v . Cobb ............... 209 
Bank v . Lineberger ......... 214 ' Capps v . Holt ................ 314 
Barnes v . Teague ............ 297 . Carter . Duncan ............ 214 
Barwiok v . Wood ........... 585 Carter v . Page .............. 273 

......... Bean1a11 v . Simmons ......... 333 ' Chambers v . Massey 273 
...... Bedsole v . Monroe .......... 22 Chambers v . Penlalld 77 

Blake v . Lane ................ 468 Cheatham v . Jones .......... 838 
........ Bland v . Hartsoe ............ 446 Cheshire v . Cheshire 576 
....... Bluni v . Ellis ................ 224 Christmas v . Mitchell 68 
...... Boing v . Railroad ........... 56 Claywell v . McGinsey 209 
..... Bost xr . Bost .................. 103 Clemmons v . Hampton I86 

Bost v . Setzer ................ 388 . Cobb v . Morgan ............. 341 
Boyce v . Williams .......... 27 Cogdell r . Exum ............ 58 

... Boyett r . Vaughan .......... 148 Coley v . Ballance ....... !. 602 
C1 ......... Bradford v . Coit ............. 62 1 Collins v . Insurance r l  

Bradfbrd v . Erwin .......... 251 Collins v . Turner ........... 585 
Rridgers v . Pilrcell .......... 273 Colson r . Wade .............. 478 
Brooks v . Britt ............... 315 Conrad v . Dalton ............ 453 



704 CASES C I T E D  . 

PAGE . 
...... . Cooper v Cherry 44 1, 453 

............. . Cooper v White 321 
............ . Corn v McCrary 32 1 

............. . Craige v Craige 95 
............ . Creach v McRae 145 

.............. . Crews v Bank 238 
............. . Crunip v Black 383 

Cllmming v . Mebane .. t 64, 408 
............ . Curlee v Thomas 238 

............ . Curtis v Cash 83, 88 
...... . . . . 1) D A v Norwood 344 

. ... 1)avidson v Frew ..340, 391 
.............. . Davis v Davis 148 
.............. . Davis v Evans 3 10 

...... . Dawkins v Patterson 362 
............. . Deal v Cochran 214 
............. . Dick v Dickson 205 
............ Dick v McLaurin 205 

. ... Ilickens v Barnes ..344, 347 
.............. . Dixon v Dixon 244 

........... . 1)ixon v Railroad 547 
. ............ Dobson Y Erwin 340 
. .. Dobson 1 7  Murphy .340, 39 1 
. ......... Ihggett  v Railroad 560 

....... . Doyle v Brown 375, 478 
.............. . Drake v Drake 408 
............. . D~iffy v Averitt 683 
............ Dula v . McGhee 357 

. .. Dunkart v Rinehart .79, 182 
............... . Dunn v Moore 273 

. ......... Durham v Railroad 560 
............. . Duval v Rollins 238 

. ........... Edwards v Jarvis 362 
...... . Edwards v Thompson 388 

. .... English v Euglish 200, 205 
............... . Elliott v Pool 362 

......... Ex-parte Champion 605 
Farrnttr v . Batts ..293, 297, 347 

........... . Farmer v Daniel 375 
. ........... Ferebee v Baxter 453 

................ . Fi ke v Green 404 
............ . Finch v Ragland 4 16 

. Finger v . Finger ............ 446 
. .............. Fisher v Webb 301 

PAGE . 
Flynn v . Willian~s ......... 340 
Foster v . Craige ............. 605 

............. . Foster v Pmrv  91 
Fraley v . Kclly .............. 227 
Francis v . Ed wards ......... 148 
Free~nall c . Eridger ........ 651 

. . . . . . . . . .  Frizzlc v I'atricbli 79 
Froelich v . Express Co ..... 190 
Froneberger v . Lewis ...... 362 
Gaster v . Hardie ............ 238 

. ............ Gibson v Srnitll 95 

. ......... Gilmer v McNairy 209 
Godley v . Taylor, 

441, 453, 478 
. .......... Goodman v Smith 441 

. ............. Graham v Little 446 
. ........ Granberry v Mhoon 585 

. .......... Grant r Newsoni 54 
Grant r . Pride .............. 416 

. .......... Graves v Howard 602 
. ............ Gray v Harrison 468 
. ............. Green v Barbec 416 
. ............ Green v Eranton 301 
. ........... Green v R:iilroatl 287 
. ......... Green v Thornton 293 
. ............. Griffin v Tripp 209 
. ......... Gudger v Hensley 347 

Gnnter v . Wicker, 
124, 560, 564 

Hahn v . Guilford ....... .62, 91 
. ............... Hall v Craige 395 

. ......... Hamlin v Mebane 468 
. ......... Hansley v Hansley 41 

............ . Hare v Jernigan 333 
.......... . Harris v Johnson 413 

Harrison v . Bowe ........... 597 
..... . Harshaw v McKesson 214 

...... . Haughton v Benbury 576 
......... . Hawkins v Alston 209 

. ......... Hawkins v Savage 362 
.............. . Hayes v Hunt 251 

...... . Henderson v Grahanl 58 
............ . Henly v Wilson 293 
........... . Henry v Clay ton 205 



I 

I'AG E. . P.4t.K 
. . . .  ......... Herr011 v . Cunl1ingh:lrn 9.5 Kerchne~. v . Baker 205 

......... . . . . . . . . . . . . . . .  . FIill v . Brower 375 i K ~ ~ c ~ I ~ I E I '  v 11I~'Rw 395 
B i l l  v . Tonls ................. 597 Kincnitl v . Collly . . . . . . . . . . . .  246 

. . . . . . .  Hilliard v . Phillips ........ 344 Knight v . I<illel)t-ew 41 ~j 
. . . . . . . . .  .............. . Hines v . Hines 1 , L a n ~ l )  v Cihan~ness 224 

. . . . . .  . . . . . . . . . . . . . .  . Hinsdale v LYilliatus 2.24 Lassitel v M700(\ 597 
. . . . . . . .  .. Hirh  v . \ \ ' l~ i t~i~eut l  1 3  L a t l ~ a n ~  \ Bell . . . . . . . . . . . . .  404 

Hodges v . Council .......... 468 Ltta v . B1.ow11 . . . . . . . . . . . . . . .  602 
Hotlges v . Spicer ............ 33.3 Lee v . Lw . . . . . . . . . . . . . . . . . . . .  691 - - 
HofTm:~r~ v . Moore .......... r 51 Lee v . Nt*Bricle ............. ;I i 6  
Hoke v . Henderson . . . . . . . . .  340 Lewis v . I<ot~tp .............. 576 - * .. ............ . ............ Horton v 7Vhite 182 Lewis \ Mohlej  o i l j  

. . . . . . . . . . . . .  . ............ Homer v Belton 3 2  L i~~ t l - ay  v King 14s  
. . . . . . . . .  .. . . . . . . . .  ' . Hut~ t l cy  1 Wl~i tne r  :?01 Little v Ricah:t~d;on :9 

. . . . . . . . .  Hurle. y v . Morgan .......... 31 5 Lop11 v . Fitzg~r. \I( l  3t;g 
. . . . . . . . . . . .  . ................. H p t t  v Tomlin 683 Ilotig v C.ole 478 

1-Iyrn:in v . Gaskin s ......... 585 . L(lilg v . Goc~cli ............... 182 
Icehour v . Iiivcs ............ . Holt ................ 138 
Ingram v . Smith ............ 468 L ~ I I I ~  r . Logan .............. 182 

.............. . ......... I t~granl  \. . Watki~ts  634 Lord v B e e ~ d  138 
. . . . . . . . . . . . . . . .  Irwin v . Davitleon ......... 182 Love v Camp 287 

.............. . Isler v . Foj .................. 380 Love v Harluin 31 5 
. ............. Isler v . Hddoclc ............ 609 Love v Seilsun 297 
. . . . . . . . . . . . . . . .  Isler v . Koonce .............. 310 I,o\.c v Kh jne  1-18 

. . . . . . . . .  . Jackson v . ( ' o ~ ~ n ~ i s s i o n ~ r s  3(j9 L I I ~ Z  v Tholnp*)n :$01 
.. . . . . . . . .  . . . . . . . . . .  . Jarrnan v Saunders 200 Lyerly Y R'herler 1 h:! 

......... . .. . . . . . . . . . .  . Jellkills v Jenkins 31 0 , Mace \. Ra:msey 547 
...... ............ . Jot~nson v COI. pening 585 31acon I.. I I a c ~ n  597 

........, . . .. . . . . . . . . . . . . .  . Jo1111solr v Hool;er 151 , Mfg Co \ F o x  79 
....... . . . . . . . . . . . . . . . .  . Joncs v Baird 576 hIwrn v M c C O I ~ ~ C I <  59.3 

. . . . . . . . . . . . . . .  . Jones v Brotlie . . . . . . . . . . . . . .  441 ;\I:ISOII v Mili~s 3.5 
. ............ ............ . Jo~ ies  v Bunker :3 1 j M:~ssey v Bt~lisle 344 
. ...........,.. ............... . Jones v Rlial 27 >l\'lau~~ey v Coit 83 

. ............... . ............ Jones v Penland 683 M2y v Hatllts 3 ~ 3  
. ....... .............. . Jaws r Perry 602 Pt1aj.w v St11ku1 235, 297 

. . . . . . . .  . . . . . . . . . . .  . Jordan v . Cofirld 3 I AlcAtloo v C : ~ l l u n ~  301 
. . .  . . .. . . . . . . . . . .  Jordan v Rouse 251 hlcArtl~ur v McEachin 13 

..... . . ........... Joy ner v F a r n ~ e r  862 McCunIess v t2eynoIds 593 
...... . . . ... Kahnweiler o Antierson -178 McD:~niel v Watkins 246 

. . . . . . . . . . . . .  . ............ Keaton v Bar~l<s 35 ;\IvKeil v Cntlar E76 
. . . . . .  ......... . . Keeter v Railroad 571 RlcKeithan v MrGill 353 

.... . . . . . . . . . . . . . . . .  Kelly v Craig 25 I McKinder v Littlejohn 14 1 
......... Kemp v . Kemp .............. 478 McIJean v . Rlc!Lean 246 

........ a ......... Kent  v . Etlmonstol~ 293 McSeill v . Hodges 416 

89  



706 CASES CITED . 

PAGE . 
. .......... McXeill v M m e y  357 

RIcPeters v . R8ay ............ 110 
Mclvit~ r . Eajley ............ 186 

. .......... Meneely v (:raven 148 
hlerritt v . Scott ..... ...(ill, 375 
Mi(ltl1eton v . Duffv .......... 683 
Miller v . Irvine ............. 293 
Moore v . Greeu ............. 3 

............ . Moore v Hyltor~ 344 
Moore v . Kail~uatl ........... 138 

.............. . Morris v Ford 233 
............ Morris v . Morris 416 

Morris v . Willa~d ........... 182 
Mulhollal~tl v . Brownrigg, 129 

. ....... Mr~ll~ollantl v Pork  388 
Murphy v . McSeill ... 262, 301 
Murray v . Blaclcletlge ...... 375 

. .......... Murrill 1. Murrill 77 
............ Neal v . Becknell 120 

. ........... NichoIso11 v Cox 197 
........... Sixoti v . Li~tdsay 38 
........... Oatrs v . Kentlall 27 

. . . . . . .  O'Kelly v Williarns 310 
. ........... Palmer v Bosher 5 

.............. . Parker v Allen 91 
Parker v . Bletlsoe ........... 77 

. ........ Pmdey v Nicholson 7 
........... Patrick v . Joyner 13 

Patton v . Farmer ...... 164, 405 
Patton v . Thompson ........ 362 

............. Pearce v . Mason 95 
. .......... Pearsall v Mayers 266 

Pearson v . Neshitt ......... 35 
Peebles v . Con~missioners .. 79 
Pelletier v . Saanders ...... 404 
Perkins v . Miller .......... 416 

....... Person v . Roundtree 321 
Phillips r . Railroad ........ 547 

..... . Pickett v . Picket. t S40, 391 
Pippen v . Wesson .......... 30 1 
Platt v . Potts ................ 95 
Plnn~mer v . Baslierville ... 3 b 3  
Pope v..Matthis. ............ 369 

................. Price v . Cox 5 

PA C:F: 

. . . . . . . . .  Purnell v Dudley 597 
Railroad v . Davis ............ 686 
Railroad v . Com7rs 79, 19 I ,  519 
Rail road v . Morrison ...... 120 

. ............ Railrvad v Reid 619 
Ramsay v . Wootlard ........ 186 

. ................ Rand v l3:11lli 95  
. ............... Kay v Pi~t to~t  404 

. ......... R n y ~ ~ e r  v Watfi)rtl 441 
Red(lic1i u . Leggett ......... 293 
Reed v . Scheuck ............ 326 

. ............... Reeves v Bell 441 
. .............. Reiger v Davis 209 

Iteynolds v . Cathmj ....... 362 
Reytlolds v . Pool ............ 83 

. ... Rl~odes v Fullenweider 344 
. ..... Richardson v Godwin 297 

. .......... Itidley s Thorpe 441 
Ro . Nav . Co . v . Greet) ..... 585 

. ..... Roberson v Woollartl 251 
. . . . . . . . . .  Robertson v Wall 408 

. ........... Rogers v MTalltlce 391 
Rollit~s v . Henry ............ 116 
Sain v . Dnliu ................ 273 . 

. ........ Satterwhite v Hicks 209 
. ......... Sannders v McLitl 251 

. .......... Sawrey v Blrlrrell 694 
... . Schonwald r Schonwald 45 

. ............... Scott v Brown 190 

. ......... Scott v E l k i n s  347, 369 
......... . Scsson~s s Sesson~s 597 

. ............ Sharp v Farttler 1 Sf i  
. ....... Shelton v Davis 95, 151 

Shields v . Allen ............. 472 
. .......  shield^ v McDowell 446 

Shields v . Whitalrer ..log, 148 
. ..... Silipp v Hettrick 164, 408 

. ........ Sirrt psoll v Simpon 222 
... . Skinner v &JaxtrdI 68, 651 

... . Sleighter v Harrington 395 
. ......... Sloan v McDowell 413 
. ............... Snlall v Small 138 

..... . Smith v Brittain 167, 593 
Smith v . L u w  ............... 293 



CIASES C I T E D  . 707 

- - .................. .. 

PAGE . i ' PAGE . 
..... . ... . ........... S ~ i ~ i t h  v Munroe 585 State v Rights . .  665 

8r11 i th  v . Railroad ........... 573 " v . Rogers .............. i 0 1  
. .............. Smith \, Sirlit11 182 v . Scott ................. 618 " 

. ........... . ............... Smith v Stewart 167 " v Shirley 585 
Smith v . ' h r n e r  ........... 333 " v . Slaglc ............... 654 

. ............ Sorrcy v Bright 602 ' v . Swiak  ......... 145, 639 
. ...... Sosslr~lio~l v Insurauw 1-3-1 " v . IJpchurch ........... 654 

. ............ S p r i ~ ~ g s  v Erwitl 585 v . W:~shburn ......... 585 " 
. ........... . ............... 8t:tllings v 'Gully 375 " v n'atts 647 

. ............... ......... . St:lrlie \, Etheridge :(I 5 ' " v \Vat'ts 686 
. State v Allell ............... 698 " v . IVhitc ............... 585 

.... . . . . . . . .  . . . . . . . . . . .  " v . Halinnl 639 1 Stcll v Rerham 350 
......... . . .............. ' &  v Bentou 672 1 Suclclerth v Bri t t a i~~  194 

............ ............... . " v . Bishop 632 ; Sutton v Askew 310 
........ ................. . " \- . Blue 647 Swcpson v Johnson 287 

.. . . . . .  v . Bryson . . . .  . . .  672 Tankard v . Tankard 388 
............... ................ " v.Casot~ 672 / ,  Tater~lv.I'aine 315 

.......... .... ..... . " v . Co111'rs ....., 647 ; Tayloe v Johnson 597 
.............. . ...... " v . Crouse 701 1 Taylor v Allen ..194, 251 

.......... " v . Dil~ici~011 634 i Taylor v . Lucas .............. 602 
1 6  ............ v . Davis ................ 632 I Testern~an v . Poe 340 

............ ............... . " v . E:tson 643 1 ,  Thompson v Cox 456 
........... . " v . Efler 63.1, 639 : T h o n ~ p s o ~ ~  v McNair, 79, 182 

" v . Fox ......... ..609, 61 1 1 Tolar v . Tolar ............... 383 
............ .............. . " r . Garrett 634 1 Tolson u Mainor 315 

L L ............. v . Hart ................ 611 1 Turner v . Eford 109 
............. " v . Haws ............... 672 ' Twitty v . Logan 182 

....... ............. . " v . Heatoil 65s , Vaugha~i v Deloatch 404 
. . ............ '< v Housto~i 683 1 '  Walkei- v Coltraine, 333, 383 

......... ................. . " v . Jesse 656 1 Wallace v Trustees 490 
............ . ...... " v . Johnston 654 1 Waltou v Peawon 64, 453 

.......... .......... . " v . Jones 369, 701 Warren v Makely 362 
l (  . v . Kenq) ............... 646 Washington v Hamniond, 692 

............ " v . Krider ............... 647 , Webb v . Durham 63 
..... . . . .  . . .......... v Langford 611 1 '  Webher v Webber , 45 

....... " v . Locrist ............... 668 1 Weinstein v . Patrick 209 
...... ............... . " v . Lowry 686 / Wetherell v German. 167 

............ ................. . " v . Lutz 251 Wheeler v Cobl) 66.3 
. ...... (' v . Murray .............. 611 ; WliissenhUi~t v Jones 246 

......... ............... . " v . Norton 647 I '  Whitaker v Elliott 234 

........ ............ . " v . Patrick 647 1 White v Albertson 35 
...... . . ............ " v Patterson 634 / I  Whitehead v Railroad 573 

......... " v . Pool .................. 585 / Wiggins v . McKoy 182 
............ ............... . " v . Powers 611 ; ,  Wilcox v Sparks 333 

.............. " v . Reese ............... 647 1 1  Wiley v . Wiley 446 



1 PIGE 1 PAGE. 

\\'illiams v. Green ........ ..+I9 ' Withers v. Stinso11 . .... .... 224 
\lTilliams v. I 'arfi~r . ........ 605 1T'ittkowshi v. JJTatkins, 
TTilliarui v. T~nchey .. .. , 3 1 0  310, 362 
\ i l l i n  . J T i 1 l i a n  . . ,246 Jl-oodley v. Gilliam.. .&LO, 391 
TVilaon v. Bank.. . . . . . . . . .138 \Voodv v. Jordan ... . . . . . . . 41 3 
Wilson v. Patton .... . . .. 238 M70rthy v. Caddell. ....... 103 
1l'iqcmnn \-. Penland.. . . .22i  , v. Young ... ......... 22 



I N D E X  

S B A T E M I W T ,  plea in, 671. 

ACCOUNT : 

Proof of, when goods sold on written orders, 146. 

Between mortgagor and mortgagee, 362 (4) .  

ACT OF ASSEMBLY, inspection of enrollment, 698 (2) .  

.ICTION : 

An action, not transferred to the new docket nnder sections 400 and 401 
of the Code, is still a subsisting one until disposed of by a judgment. 
Murrill  v. Hw,mph~ey, 138. 

ACTION TO RECOVER L. IND:  

1. A certified copy of a deed is evidence of its probate and registration; 
and a probate as follows: "Sampson county, Ang11st term, 1812 : Then 
was the above deed acknowledged in open conrt, H. Solmes, C. C.," 
shows the official character of the clerk. Strickland v. Draugh,an, 315. 

2. Parol evidence is admissible to show the position of boundary marks 
mentioned in a deed. l b .  

3. Where a deed calls for a natural object and the line gives ont before 
reaching it, the line must be extended to the natural object and the 
distance disregarded. Ib .  

4. A copy of an abstract of a grant, dated in 1'799, bearing the signatnre 
of the governor of the state and certified to by the register, is admis- 
sible in evidence to show that the land has been granted. I b .  

5. A mistake, as to course and distance in  the calls of a deed, may be cor- 
rected where the means of correcting the same are fnrnished by more 
certain descriptions contained in  the deed ; and where there is a dis- 
crepancy between course and distance and the other descriptions, the 
former mnst give way. Credle v. Hays, 321. 

6 .  A deed is color of title only for the land designated and described in 
it. Davidson v. Arledge, 326. 

7 .  A dispnte as to the true location of a line separating two town lots 
must be determined by an interpretation of the descriptive words con- 
tained in the deeds. I b .  

8. I f  the words simply designate the lots by number, the boundary, as 
circnmscribed by actnal use and occupation, is the one meant by the 
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bargainor. But where they refer to the lots not only by number, but 
"as known and designated in the plan " of the town, which plan con- 
tains a specific description thereof, i t  is the same as if that descrip- 
tion were incorporated in the deed, and the latter mnst prevail ; and 
it is incompetent to show by parol that t l ~ e  boundaries were intended 
to be (liferent. I b .  

9. Whether a dividing line between contig~~olrs tracts can be changed by 
recognition and acts of ownership of the proprietors (?). 26. 

10. The  bargainee in an unregistered deed has a legal title, which, though 
incomplete, cannot be defeated by the mere act of the bargainor in 
executing another deed to a third party, without notice, and whose 
deed is registered. Phqer v. Barnhart, 333. 

11. Although such deed cannot be given in evidence until registered, and 
does not, therefore, convey a perfect legal title, yet, when registered, 
it relates to the time of its execution, and the title becomes com- 
plete. Ib .  

12. A  sheriff"^ deed, made in pllrsuance of an execution sale, operates 
from the day of the sale, not from the date of the deed. Cowles v. 
Coffey, 340. 

13. I n  such case, the purchaser, being clothed with the legal title from the 
day of sale, is also subjected to the consequences attending a posses- 
sion, under color, held adversely to him. ih. 

14. Parol evidence is admissible to fit the description contained in a deed 
to the land, where the ambiguity is latent; otherwise, where it is 
patent. Wharton v. Eborn, 344. 

1.5. A deed (or bond for title as  here) as  follows : " F o r  fifty acres of land 
situate and lying on the head-waters of Elk  Shoal creek as far as  the 
waters of Radford creek, to interfere with no land before sold :'; Held, 
that  the description is not sufficient toadmit parol evidence to identify 
the land. Rodford v. Edwards, 347. 

16. T h e  rule that requires the annexing of the word "heirs" to the nanle 
of the grantee in order to pass a fee, i s  firmly established and mnst 
be enforced. Here, there are no conveying words to which the word 
" heirs," contained in the warranty clanse, can be tnansferred. Batche- 
lor v. Whitaker, 350. 

17. Where a firm, or tenants in common, acqnire an estate for the life of 
the bargainor, one member of the firm or one of the tenants in conr- 
mon may pnrchase the reversion in  fee and hold the same to Iris s d e  
and separate use, where the facts, as in this case, do not establish an 
equity in favor of the others. I b .  

18. The  law in force, at the time of the death of the ancestor, was, that an 
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~~ndevised estate held by a decedent for the life of :tnother, sho111d he 
personal assets in the bands of the personal representative. Hcv. 
Stat., ch. 46, $ 22. 111.  

19. Where a natnral object (for instance a stump) is called for as tlre begin- 
ning corner of a tract of land, and the repntation for thirty years has 
pointed to that object as the corner, i t  is error to hold that this eon- 
stitutes no evidence of the fact that a line beginning at that point, and 
corresponding with the fiwt call of the grant, was actually run and 
rnarked. ilftirray v. Spencer, 357. 

20. Where the description in the grant calls for a marked tree and ;11so thc 
line of another tract, which are inconsistent, the issne is one of fact 
and not of law. Which description will control ( ? I .  Ib .  

21. 1':virlence of the mental condition of a deceased mortgagor, directly hear- 
ing on the inquiry whether he in his life-time consented to a sale uf 
the land by the mortgagee, cannot be excluded upon the ground thxt 
it tends to impeach the validity of the deed. Brztner v. Threrctl- 
yill, 361. 

1 2 .  Evidence of the estimated value of a lot on the opposite side of a strcrt 
fro111 that in d i s p t e ,  is inconipetent to show the value of the 1attc.r; 
it  would introdnce a new issue (the value of snot,l~er lot) open to 
proof like the issue already before the jury. IL. 

23. Every possession of land by one other than tile claimant is deemed to 
be adverse until proof to the contrary is made. R @ n  v. Overby, 369. 

24. Where acts of ownership consisted in the payment of taxes on the 
land, and the employment of agents in respect to it, in the absence of 

rtctual possession on the part of the alleged owner; Held, error to 
permit the jury to consider such acts in  passing upon the question of 
continuous possession required to perfect a colorable title under a 
deed. Here, the jury should have been instn~cted that no snch con- 
tinnons possession was shown by tbe plaintiff. Ib. 

2.5. That the plaintiff in ejectment may recover npon an equitable title, is 
a settled rule of law in this state. Condry v. Cheshiw, 375. 

28 Where the defendant in snch ease claim5 the value of permanent 
improvement< as against the rent3, he may, after judgment and before 
execution, proceed by petition to have the same assessed. Bat. Rev., 
ch. 17, & 262a. The defendant, here, is not entitled to the right 
of suhstitntion. Ib .  

27. In ejectment, the plaintiff cl:iin~ed as purchaser under a mortgage exe- 
cuted in 1869; the defendant, as pnrchaser nnder a mortgage exe- 
cnted in 1876, and failing to make good his title thereunder, he 
offered to show a sale of the land far taxes and a deed to himself 
from the sheriff, but this evidence was ruled out upon the ground 



INDEX. 

that the defendant is precluded, by the tertni of hi? answer, from set- 
ting np any other title than that asserted therein; Held, error. Ii'eenith- 
ley v. Branch, 379. 

28. As the plaintiff recovers upon the strength of his own title and the 
defendant is permitted to show that the title is in a stranger, so also, 
he may show it to be in hituself, tlloogh derived from a source differ- 
ing from the one alleged in the answer. I b .  

29. T h e  conrt intimate that the Code cnres the alleged variance hetweeu 
the pleading and the prooi: I b .  

30. A deed to the plaintiff ( a  minor)  was delivered t o  his f t~ther  to keep 
for him, and a few days tliereafter, i n  pnrsnance of a certain arrange- 
ment intended to give ease and favor to the father, the deed war 
destroyed withont having been registered, and the land conveyed by 
the same grantor to the defendant; Held, in an action for the land, 
&c. (1) T h e  plaintiff, being an infant, was incapable of parting w ~ t h  
the estateconveyed, or of assenting to the destrtiction of the deed. ( 2  1 

Equity will restore the plaintiff to the position he was in before the 
destruction of his wuninient of title. (3) Payment of the land by 
relatives of the plaintiff, is a sufficient consideration to support the  
conveyance. (4) T o  entitle the defendant to priority over the plain- 
tiff, he must sho\v that he is not only a purchaser for v:~lne, bnt also 
without notice of the plaintiff's equity. Brendle v. Herron, 383. 

31. T h e  rule laid down in Edwards v. Thompson, 71 S. C., 177, and other 
cases, to the effect that actual possession of land by a person other 
than the bargainor, is sufficient notice to a purchaser of snch per- 
son's equity, approved. Johnson v. Hauser, 385. 

32. The declarations of a grantor, made at any time before a sale of land, 
are  admissible against the grantee and those claiming under him; 
but otherwise, when they are  made after the declarant has parted 
with the title and possession. Heuden v. Womack, 468. 

See T a x  Title,-2.51 (2) 

A D D I T I O N A L  S E C U R I T Y  : 

Of principal does not discharge snrety, 214 ( 2 ) .  
F o r  costs, 116 (1). 

ADMISSIONS, 208. 

A D V E R S E  POSSESSIOR, 369 
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. i n  :ttir:ly is cognizable in t l ~ e  superior court, as to both defendants, where 
it appear,s that a clcatlly weapon was used by either. State v. Copper- 
smith, 614. 

I .  One who deals wit11 an agent lnrlst ascertain the extent of his authority 
to contract for the principal. Biyys v. h s .  Co., 141. 

2. Itatification of the act of an ~~nauthorized agent must, in order to bind 
the princip:tl, be made after a full disclosure of all the facts and cir- 
cumitances attending the transaction. Joh~leon r. Royster, 194. 

3. T h e  declarations of ;In agent in reference to acts not wit l~in the scope 
of his agency, are  not adrr~issible to a f k t  the principal; Therefore, in 
an action against n railroad company for the penalty for delay in 
shipment of locd  freight, i t  was lield crror to admit the declarations 
of R station agent, to the eff'ect tl,at the company, dnring a certain 
season, used most of its cars in transporting throng11 freiglltl~, is 
agency being ~~nconnec ted  wit11 the t h r o ~ ~ g h  freight business. Branch 
v. Z:~~ilmnd, 573. 

.\greement to cultivate land does not constitute, 83  (3, 4). Evidence 
of, 214. 

.\MI.:NI)AIEIU'T O F  P L E A D I N G ,  58, 9.5 (3 -6 )  

.I MERC'EMEXT OF CLERIC: 

.L clerk is 1i:lble to the penalty of $100 for f':tilure to issue execution on a 
judgment (rendered upon n debt contracted since May, 1865) within 
six weeks of its rendition. T h e  convention ordinance of I866 does 
not repeal t l ~ e  act of 1850, which provides the remedies for the 
recovery of s u c l ~  del~ts ,  Bat. Rev., ch. 44, 2 28. Whether  it is 
repealed as to debts contracted prior to May, 1865-Qucere. Wil- 
liccmson v. Kerr, 10. 

,IIJPEAL : 

1. Apl~eals  bronglit up in a fragmentary manner will not be entertained. 
Comnzissioners v .  Satc hmell, 1. 

90 



2. An undertaking that the appellant shall pay all costs that may be 
awarded against him on an appeal from a justice's conrt, and that if 
the judgment or any part thereof be affirmed, or the appeal dismissed. 
the appellant shall pay the amount directed to be paid by the jr~dg- 
ment, is in compliance with the statnte, and does not restrict tlrr 
tbligation to pay the judgmen't (if affirlned) as rendered in the jus- 
tice's conrt, but the sig~lers  are bound to pay such as may be rendered 
in the superior court against the appell;~nt. I t  is  not necessary, to 
bind the appellant party to the suit, that he should sign the under- 
taking. Walker v. Williccms, 7. 

3. Motion for writ of recordari, as a substitnle for an appeal, rnust be 

made at  the next ensuing tern1 of the appellate court. Boiny r. R. 
R. C'o., 62. 

4. A certiorcrri will not be granted, first, where the agreement to waive 
the code-rule of making up csse is orxl and denied by either party ; 
or secondly, where the terms thereof are to be decided by conflicting 
affidavits-except where the waiver can he shown by the affidavitb 
of the appellee, rejecting those of the appellant. ~S'crogg v. Alexa~a- 
der, 64. 

5. A certiorari will be granted, as  a matter of right, where it appears that, 
the appellant has been deprived of his appeal by no l a c l ~ s  on his 
part, but by the conduct of the opposing pnrty, as shown here. Wi2e.y 
v. Lineberry, 68. . 

6. The  court suggest that if any dificnlty arises in procuring a stntcnlcnt 
of the case, parties slioultl cause the record proper to be filed and the  
case docketed, so that they may be in a position to ask the aid of the 
conrt in perfecting the appeal without delay. I b .  

7. Appeals in criminal as well as in  civil cases must be taken to the ne.rt 
ensuing tern1 of t,his conrt. Stute v. O'Kelly, 609. 

8. Where the judge who tries :I criminal action goes ont of office before 
making np the case on appeal, a new trial will be awarded, provided 
the defendant himself i s  guilty of no laches. Ib. 

9. I t  is the duty of the judge who tries a criminal action to make up the 
case on appeal. Stute v. Rundull, 611. 

10. T h e  rule laid down in the preceding case in reference to the duty of' 
the  appellant to be diligent in perfecting the appeal, approved. Ib. 

APPEAL, from board of commissioners in revenue rnatters, 56 (2). 

ARREST AND BAIL: 
The provision of the constitution (Art .  I, 8 16) prohibiting "imprison- 

ment for debt, except in cases of frand," has no application to actions 
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for tort ; it is confined to causes of action arising m contmctu. Long 
v.'IllcLeun, 3. 

A RREBT, j nrisdiction in cases of, 19. 

I .  T h e  parties were disputing about :r piece of lantl-the prosecutor on 
one side of a fence at1r:lnced tow:rrds the defendant with an axe- 
the  defendant on the other side shot him acrois the fence; Held, the 
principle of srlf-defence has 110 :ipplication, l ~ u t  defendnnt is guilty 
of an assault. State v. Leccry, 61.5. 

2. \+'here the fircts of a case of hotnicitle c o n s t i t ~ ~ t e  the crime of man- 
slaughter, the s:1111r state of facts will make the case of an assault if 
no killing ensues. 16. 

3. A defendant, who 11:ts reason to believe, and does believe, a t  the time 
and nnder the circenlstances, that Ire is in immediate danger, is jnsti- 
fied in resisting his ass:~ilant, though the danger did not in fact exist ; 
h ~ ~ t  the jury rnnst deterrr~ine the reason:rbleness of his belief: There- 

fore, i t  was error to exclude fron, the consideration of the jury the 
evidence upon which snch belief' is gronnded. Stiife v. Nush, 618. 

ASS.1 ULT LVITH I N T E N T ,  kc., G4. 

ASSETS, what are, 403, 440. 

. i T T A C H M E N T  : 

1. An attachnler~t m:ly be l ~ a d  in support of an!- demand arising ex con- 

t r a c t ~ ,  the amount of which is ascertained or i s  susceptible of being 
~tscertained by some certain standard referable to the contract itself, 
but otherwise, where the claim is for purely uncertair. damages; 
Therefore, where the plaintiff songht to recover cornpensat ion for the 
loss of profits, alleged to have resulted front the  fitiltlre of defendant 
to furnish certain goods which the plaintiff' was to sell as his agent; 
Held,  that an attachtnent would not lie. Wilson v. Af (~n t fm tv~ . ing  
Co., 5. 

2. A motion to dissolve an order of attachnlent may be made before the 
return term of the sumrnons in the action. I b .  

A T T O R X E Y  AND C L I E X T ,  neglect of, 62, 197 ( 2 ) .  

HANKRUPTCY: 

1. A creditor proving his c l a i ~ n  in bankrnptcy does not waive his rightof 
action in the  state court against the bnnlirnpt, where a discharge has 
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been refused or the proceedings determined without a discharge. 
This  provision of the bankrupt act affects the remedy only, and 
applies to existing suits. JfcFudyem v. Council, 220. 

2. N o  debt created by the fraud or  enlbezzlement of the bankrnpt, or by 
his defalcation aq a pnblic officer [here, as sheriff) or while acting in 
a fiduciary capacity, shall be discharged by proceedings in bank- 
ruptcy. Coumdl v. Ho~loiz, 222. 

3. T h e  decision in Rlum r. Ellis, 73 K. C., 203, approved in subsequent 
cases, to the  effect that  creditors of a bankrupt must enforce their  
liens in the bankrnpt conrt, is the srttlerl law of this state. Windley 
v. il'unkard, 223. 

4. T h e  extent in valne and duration of a llon~estead allotment, made in 
the  banltrupt court, i s  the same as prescribed by the law of the 
state. I b .  

5 .  A homestead is allowed against a judgment obtained on a new promise 
to pay a debt a f ~ e r  the discharge of the defendant in bankrnptcy in 
1870. Frcdey v. Kell3, 227. 

6. 9 ~ r o n ~ i i e  of defendant to pay a debt discharged in bankruptcy, does 
not revive the original contract so as to re-invest i t  with an action- 
able quality, bnt only recognizes i t  as the consideration to support 
the new promire. I b .  

B A S T A R D Y :  

T h e  qnestionr rsised on the trial of this case. a re  governed by the decis- 
ion in S a t e  v. Royers, '79 N. C., 609. and State v. Crouse, S6 N. C., 
617 ; Stute v. Bailey, 701. 

B E T T E R M E K T S  : 

When tenant not entitled to, 91, 37.5 (21. 

Distingnished from reparation, 167 (4).  

Vendee under parol contract cannot recover for valne of, 372. 

BOXD, appeal, need not be signed by appellant, 7. 

BOUNDARIES,  357. 

B U R D E N  O F  P R O O F :  

Contributory negligence, 502. 

Concealed weapons, 625. 

R U R N I N G  HOUSE, indictment for, 656. 
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C.IRELESSKESS, supplies criminal intent, ( X l  

(:ERTIOIi.iRI, when granted, (i4, 68 

CITY : 

Repc.11 of cllarter of, 489 (2) .  
Taxatinn by, 406. 

C L E R K ,  amercement of, 10. 

COLOR O F  T I T L E ,  326, 340, 369 t 21.  

COMMEXTS OF COUNSEL, 623, 632. 

COMMISSIOXER, sale of land by, 391. 

COMMISSIONS, allowed to  fitinciarp, 418 i 41. 

COMMON O F  PASTTJIZE, 584. 

COXCEALED \VEAPONS : 

Keither s depnty marshal of the United States, no r  any  other civil officer, 
has the right to carry :I weapon conce:iletl :hont llis person, wllilt: oti' 
his ow1 premises, unless he is actnally engaged in the cliscliargc. of  
his (rllicial d ~ ~ t y  ; and the bnrden is upon I~irn to show th:rt fact. Slr~re 

v. Huyne, G25. 

CONDONATION, in divolce wi t ,  45. 

( :OXFEDERATE MOSI3Y: 

1. The rule announced in previous decisions of the court, :IS to tl~e;icc,cpt- 
ance and management of confederate money by trnstees during the 
late war, affirmed. G w n  v. Etot~nlrer,  164. 

2. A bond execrlteri in 1863, payable four years after date, which contains 
an express stipulation that payment in specie is not to be denlsntlctl, 
and the obligor at the time, instead of giving the bond, tentlewd a. 

cash pajlnent in confederate money, which was tleclined, is not solv;i- 
ble in confederate currency. Rut i t  was not error, in this case, to 
reduce it to the arnon~lt of another bund to which the scale of depre- 
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ciation was applied, the two bonds being made with reference to the 
same transaction, and with tlle ntlderstanding that what wonld pay 
one should be take11 in payulent of the other. White v. Jones, 166. 

C'ONFI3DERATE MONEY, manngernent of by fiduciary, 407, 8. 

Need not be stated in contract for land purchase, 293. 

To support deed, 38.1. 

(:ONSPIRAC:Y, indictment for, 627 

( 'ONTRACT: 

1. A contract entered into whereby C agrees to devote his individual 
attention to tbe business of L's store, at a certain stipnlated price per 
annum, is not a r~nrtnership transaction, but one l~etween separate and 
distinct persons. I t  was the duty of the court in such case to interpret 
the instrument and not submit the qnestion to the jury. Covington, 
v. Leuk, 133. 

2. A contract made i n  viol:~tion of a penal statute is deemed to be illegal, 
and will not he enforced by the courts. Where snch a contract fur- 
nishes a consideration of another promise, the latter will also be 
deemed illegal, even though i t  may be partially supported by other 
and legal considerations. Covington v. Thvehl.ecidgill, 186. 

3. The penalty denonncrd by Bat. Rev., ch. 81, & 4, against one who sells 
liquor, on credit, in violation of the statute, is not limited to a for- 
feiture of the excess over the sum of ten dollars, but extends to the 
whole amount of " money credited." I b .  

4, A paper-writing as follows: You will please furnish threshing machines 
(describing them), to he shipped to Salisbnry on or before May Ist, 
1881, at a discount of 30 per cent. from price-list, to be paid by draft 
a t  date of shipment, &c., signed by both parties to the transaction, is 
a contract sufficiently explicit to s!~pport an action for its breach. 
Ouujord  v. Mfg. Co., 554. 

-5. The  measure of damages for a failure to furnish the ~nachines is the 
difference between the contract price and tlieir market value at Salis- 
bury, on the first day of May, 1881, less the cost of transportation. Ib. 

6. The  expenses incurred by the plaintiff in sending an agent to the 
defendant in reference to the matter, are not to be included in the 
damages resulting from the breach of the contract. I b .  

7. The  case is remanded, to the end that the damages may be assessed as 
herein directed. The  verdict and judgment in  other respects are not 
disturbed. I b .  
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COXTRACT : 

Of married women, 300. 

Usurious, 314. 

What  the partieq agreed, 526 t i ) .  

Of infant, 6.50, (%I. 

COXrI'R.IC:TS FOR 1'ITRCRAPI.~ 01' LAKT): 

I .  Where, tinder n ~( ln t rac t  of p r c h : ~ s e ,  the vendor or  his assignee seeks, 
in :m action against the vendee or  his assignee, to sobject the land to 
the payriwnt of the price, i t  tans held, that the :lction is to enforce an 
equity in the vendor-not the payment of a debt or  nloney demantl- 
and the statittory bar does not apply. Distinction between statute of 

1i1nit:rtious and presumptions. Lewis v. AfcDowell, 261. 

2. I n  sncli ease, the land is charged with a lien for the  unpaid purchasc 
rnoney, and the vendor's eql~i table  claim cannot be defeated by :t sale 
nntier execntion of the vendee's interest and :I seven year's posaessior~ 
thrrennder  by the pnrchaser. Ih. 

3.  T h e  act of 1Si9, rh.  217, which requires the phintiff; in an :~ction tt, 
recover a debt for the purchase of land, to allege that the consider::. 
tion thereof is the piirchase money, does not apply to this case. 111. 

4. Not is a snrve!. of the land or  allegation of' demand on defendant ro 
cornl~ly with contract, necessary. I b .  

5. A vendee of land let into possession, 01. :L mortgagor who remains i ~ r  
possession, is entitled to rents in lien of interest. Jtbllbom v. Sinsoli- 
ton, 266. 

6. Veudee, under :L c o n t r x t  of purch:we : ~ n d  bond for title, was let into 
possession of Innd and assigned Iris interest to B, who snbsequently 
rnortpge(1 the same to the plaintiff; the plaintiff forcclosetl and 
b r o ~ ~ g h t  snit against the mortgagor for the possession, when the origi- 
nal vendor mrne in ns a party defendant, claiming title; H e l d ,  (1) 
Tha t  the  mortgagor is estopped to deny the title of the plaintiff mort- 
gagee. (2)  T h e  plaintiff' has an equitable right to a conveyance of 
the legal title npon payment of the balance due the vendor. Thomp- 
son v. Justice, 369. 

7. An action for damages for the non-performance of a. parol contract for 
the pnrclrase of land cannot be sustained ilfccQ.aekt.n v. A f c C I - d e n ,  272. 

8. A vendee trnder SIJCII  a contract, who makes improvement upon the 
land, cannot maintain an action for their value against the vendor. 
provided the latter makes no I I ~ C  of them and is willing that they 
way be reninved; ;\I1 that the conrt can do, in sncll ease, is to see that 
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the vendor shall derive no nnconscionable advantage from his man- 
ner of dealing with the vendee. I h .  

9. In  an action for specific performance of a contract for the purchase of 
land, i t  is no defence in the vendor to say that he has disabled him- 
self to conlply with tlie same: the vendee is entitled to judgn~ent  
that  the vendor make reasonable efforts to re-acquire the title and 
convey to him. Welborn v. Seehrisl, 287. 

10. The  consideration of a contract to convey land need not be set out in 
the writing. Thornburg v. Masten, 293. 

11. Where the contract is as follows: "Received of G. T.  five hundred 
dollars on account of the sale of my interest in the 'Lenoir lands,' 
owned by myself and J. W. T."; Held, that the description is suffi- 
cient to admit parol evidence to identify tlie land. I h .  

12. A contract of purchase of land will not be specifically executed, where 
the metnorantlorn thereof contains the words "one hundred acres," 
but fails to describe its boundaries. This imperfect description is a 
fatal defect, and cannot he aided by parol evidence. Breaid v. 
Munger, 297. 

CONTRACT F O R  L A N D  PURCHASE : 

Homestead, 234. 

Description in, 347. 

CONTRIBUTORY NEGLIGENCE: 502, 564. 

CONTROVERSY W I T H O U T  ACTION : 

What necessary to constitute, 54. 
Jurisdiction in, 56 (3). 

CORPORATIONS : 

I. Municipal corporations are instrumentalities of the state for the adrnin- 
istration of local government, and their powers may he enlarged, 
abridged, o r  withdrawn at  the pleasure of the legislature, there being 
no contract or vested right involved. Lilly v. Taylor, 489. 

2. T h e  repeal of a town charter deprives its authorities of the power to 
levy taxes, or to collect taxes already levied, and puts an end to pro- 
cess for the enforcement thereof; hut moneys collected and in hand 
may be controlled by the courts. I b .  

3. I n  such case, town property, finch as public bnildings, &c., is under 
the control of the state and not sutject to town debts ; nor can prop- 
ertv of the individua! citizen he so snhjected except through taxation 
anthorized by the legislature. I b .  



1. Tlie sumloon.; irc nu :lotion :rg:tinst a foreign corporittion niay be served 
either npon ;L iocal or  gener:tl agent. Act 187.5, ell. 165, :md act 
1'377, cli. 137, cwistrlretl. Jones v. Ina~c~anee Co., 499. 

:I. \There :I new corpo~xtion is formed out of two existing eorporntions, 
these latlcr ceaqinq thereafter to exist, the law forn~ing  the new cor- 
l~or:!tion g o v e r n s u ~ d  controls its corpnmte f~inctions and rights. 
Rf~ilroacl (h. r. Co91~11tissiur~e~s, 519. 

('( )STS, :rtltlitional security for, l l ( i  11). 

1. T h e  board of county cornn~issii~ness is not sncll a jndicial tribunal, that 
its drcision i n  1):tssing 11p11n clairns against tlie connty car1 he reviewed 

I I .  The  proper renledy to test the validity of :r rqjected c l a i ~ r ~ ,  
is by civil actio~i. Jwaes v. G'oi~~n~issio)ners, 36. 

2. Appeals frorn the decision of the board acting 11uder tlie provisions of 

the wvcnne I ; r a ,  :we recognized by the act of 1881, (41. 117, $ 24. I b .  

('ROI'S, indictnieni for disposing of; when under niortgage, t;.iO. 

D A  K i G E S  : 

Want of title i n  p x l s  seized does not prevent recovery of, 27 I 2). 

Collision of steanrer witli boat, 123. 

In,jnry from defective bridge over private \t7:ty, 1%. 

Can be pleaded as setoff, 145 (4 ) .  

?;ot recovered for brew11 of parol land contract, 372. 

Measure of, 547, 554, 560 (3), 564. 

I)EC'EIT, in  sale of horse, action for in snperior court, 1!10 

91 
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I)ECI,ARATIONS, 208: 

Of grantor, 468 (2). 

Of agent, 573. 

Of defendant, 634, 639. 

DEED : 

From insolvent father to son, fraudulent, 209 (3). 

Of snrrenrler, 312. 

Color of title, 326, 340. 

Effect of unregistered, 333. 

Assigning interest in crop, 214 (1). 

Nistake in, corrected, 321. 

Of rnarried women, 305, 310. 

Description of land in, 293, 297, 347, 8.57. 

Of sheriff: operates from day of sale, 340, 391. 

M w t  contain the word " heirs" to pass fee, %Ck 

See also, action to recover land. 

DELAY, in  shipment of freight, 547, 570. 

DEVASTAVIT, 403. 

DISPOSING of crop nnder mortgage, 650. 

DISSEXTING OPINIONS: 

iMcC"meken v. McCmcken, ~ ~ ~ - S R I I T H ,  C. 5. 

Lynn v. Lme,  RUFFIN, IN, J .  

Owens v. Railroad Co., ~ ~ ~ - R u F F I x ,  J. 

State r. hTcish,  SMITH, C. J .  

DIVORCE AND ALIMONY: 

1. I n  divorce for alleged adultery, neither the bnsband nor the wife is a 

competent witness; nor shall the admissions of either be received a+ 
evidence to prove the fact. Bat. Rev., ch. 17, 8 341. Perkins v. Per-  
kinr, 41. 

2. Evidence of the physical condition of the party with whoa] the ntlrrl 
terp is alleged to have hem committed, was properlv excluded where 
no acts of intimacy had been ihown. Ib .  

3. Condonation is forgiveness with a condition, that is to hay, the offence ib 
forgiven if the delinqnent will abstain from the comrni&oion of a like 



offence afterwards, and treat t hc  forgiving party with conjugal kinti- 
n c m  G o r d o n  v .  G o r d o n ,  45. 

1. \\'here :L separation t:~l;es p l : t c ~  I I I I  ncroiint of tile urnel t rwt tnent  0 1 '  

t h e  husband, :11111 the  wife retrlrns tllliln t he  promiw of better t ~ w i i -  
merit on his  \ ] a r t ;  Held, that  his hril)srq~lenl i>rtlelty operates ns :I 

r eviver  of t he  ol.iginnl ofknce. 16.  

1. A widow is entiled to dower only iri :in cst:~tt$ o f  i r~l~cr i~:r~tr :e ,  11f wh i (~ l?  
t he  1111shand had a seizin in  law o r  :I seizin in tleetl, at ;Lrly tirnrs 
duritlg t l ~ c  cove r t t~ rc ;  and tlle~,efore, she  i.; n o t  dorv:il~lc. o f  :L rcvcr-  
sion o r  remainder  expectant  npon :III estate of' frccl~oltl .  Jlnuston v .  

Smi th ,  312. 

3. A pnrtirulur estate of freeliold I I I : I ~  be s ~ ~ t ~ r e n d e r e t i  to t l ~ c  rec~r:~inilel.- 
man by deed, but not I)y a p:lr111 :igrec%turlrL. I h .  

l~~.JI*;( TMEST. 

See action to recover land. 

Tax title, 2.51 (2)). 

1.;I,IXXIOK, doctr ine  of. ,581. 

b:SIKKZZLEXEST, indictment for,  G'i 

I':NDORSEJIENT, of cornn~ercial paper ,  effect ot, 131 

E Q U I T Y  . 

I n  f r a ~ ~ d  cases, 2.56. 

Equit:lble c l a i n ~  and  lien, 261 ( 2 ) ,  2ti9 

1Cquit:~ble claim, abandonment ot; 468 

l - :yu~a\ j le  title, 375, 383. 
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l+:STATE : 

I. Where one holding only a life estate in property sells the absolute 
interest, the ren~aindern~an has an eqnit,y to h a r e  the price received, 
with interest from the death of the life-tenxnt. Isler v. Lder, 576. 

2. The  money paid for a slave sold by a life-tenant takes the place of the 
lwoperty, and the rernainde~man is entitled to the same, at  the death 
of such tenant, if he elect to ratify the sale. There is no distinction 
in principle between the destruction of snch property by death or by 
emancipation. Ib.  

EVIDENCE : 

1. Where fraud in the  execution of a deed is alleged, and the insolvency 
of the grantor inquired into, i t  was held competent on cross-exami- 
nation to ask the witness if snch insolvency was not well known i n  
the grantor's neighborhood, as tending to discredit the witness. 
Per? v. Jclekson, 103. 

2. T h e  manner of conducting the examination of witnesses on a trial is left 
to the discretion of the presiding judge, whose duty it is to see that 
no prejudice arises fro111 the tone in which que~t ions  are asked, as  
tending to impeach their credit. 16 .  

3. Evidence of the ann~ial  rental value of land for a period preceding the  
time to w l i i ~ h  the  plaintiff"^ title extended, is competent to show a n  
average valne common to each year. I b .  

4. Proof that t h e  valne placed upon two tracts of land, in tlispnte in this 
case, was disproportionate to their actnal value, is admissible upon 
the qneution of fraud. I b .  

5. I n  an action npon an account, made u p  of ehRrges for goods sold upon 
written orders ; Held, incompetent for the plaintiff to speak of their 
contents when the orders were not produced on the trial and identi- 
fied. Cozin,gton r. Sieele, 14.5. 

6. A declarations and admissions pertinent to the issue are evi- 
dence against hirn, and if r u d e  in the presence and at  the instance oi' 
others hqving a like interest with him, they are evidence against 
them. l'redwell v. Gmham, 208. 

7. Notwithst:~ndiog the statute, section 343 of the Cnde, one may testify to 
a transaction by the opl~osite party, when against his own interest. 
,4nd though direct evidence of a conversation with a person deceased 
be incompetent, a rehearsal of the same in a conversation with a son 
of the deceased is competent under the facts of this case, ax part of 
t h e m  geslce. 16. 
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S. A deed made 11y :III insolvent father to his son, in tile Ilrewnce of anot11t.r 
son, no t l~ ing  else :ippenring, is 11resnt11etl to be fr;lntlnlent : ts to c r c d  
itors. T h e  hnrtlrn to renlove this ~ ~ r e s n m l ~ t i o n  rehts I I ~ I O I I  him \\.I10 

seeks to r ~ l ~ l ~ o l d  thc conveyance. A gr:tntee in wc11 c:~sr  I : I : I~  11rv- 
tect his title by sllowitlji t l ~ : ~ t  Ire is a pt~rolr:tscr for value :wid witlroict 
notice of the grantor's frantlnlent intent. J b .  

9. Evidence of the relations of p:lrties farming tngether :~ncl tl:e cwntrii~u- 
tions of enctr in the cnltivation of crops, and tlrat t l ~ c  portion of cine 

wns credited on his note to a third 1):1rty, ~wrrantet l  tllc ,j;lry in tile 
al~sence of direct proof in finding that thc trolls wpre to be divided 
between them. h n d ,  nftct nrnking srrcli agricultciral :igrccmunt, tlw 
deed of :tssignment of one of them, nienti(~ncd in tire cast, convc,ys 
only his in te~,est i n  the c r o p  81~111in~/s r .  I ~ I w ,  '21 4. 

10. I t  is rompetent to prove the hnndwritinf :lnd sign:~t:ire o i ' : ~  registt.~. ,if 
deeds to :I certificate of re gist ratio^^, :IS p ~ i m r i  , f c i c i~  e v i ~ l c n w  111' t ~ i r  
official char:~ctcr. T l ~ o ~ ~ ~ p . s o n  v. ,Jtrstice, %9. 

11. Evidence t l ~ a t  :~notlier corr~nrittcrl tlrc c~fl&lce o l 'wl~ ic l~  t l ~ c ~ d t ~ f c ~ ~ t l a n t   IF 

being tried, is in:~tlmissibIe. Tlrc tlekntl:rnt rrit~st s1101v that i ~ c  is i ~ ~ r t o -  
cent, n o t  tli;tt :uio:lier is gt~ilt,v. S tdc  r .  I~ecerl?j ,  (iR.'. 

12. W h e t l ~ r r  c o ~ ~ n s c l  sllonld l ~ e  <topped, i l l  the  n w  of' irnprolrer I a : ~ g l ~ : ~ ~ c .  i n  

acitlrvsing the jury, at t l ~ e  t in~c ,  or  in the cl~: l ry? to tile jury ,  is ma;- 
ter of discretic~n with the ,jntlge. 11crrrnrlis of' counsel i n  this C:IW arc  

not ol!jectinn:tble. J h .  

12. T h e  law j iover~~ing  the tiefentlant'l; right of self-defence W:IS c:orreL.tl?; 
stated I)?; the co t~r t  in charging the jury. I h .  

16. T h e  :~dinissirm of inronlpetent testiruony,  inl less ol~.jectc~l to :it the time 
or forbidden 11y et:rt~ltt., is not the s u l ~ c c t  of :In exception :it ;I 1:rtr.r 
stage of the trinl. ,SL;ttrtc v. Autf ,  639. 

17. .i defentl:~nt's declnr:~tions will not 11e excluded upon the ground thxt 
thr  witnesq did not hear the whole of theconversation of wl1it.11 t111.y 
form a part.  (See l1re:eding case for rnle in refertwce to fragturn- 
t : t ryevidence~.  J h .  
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EVIDENCE : 

I n  land snit, see action to recover land 

I n  divorce cases, 41. 

In  fi-aud, 103 (3, G), 207 ( 3 ) .  

Of rental value, 103 (5). 

In  fornication and adultery, 646. 

Of agrlculturdl relation%, 214. 

Of negligence, 560. 

Agent and principd,  573. 

Burnt  records, ,576. 

I n  assault, 618. 

EXCEPTIOSS, what are, and must be taken in dpt tirile, 13, 10K 

EXCURSIOPU' TRAIN, 626. 

EXCUSABLE NEGLIGEXCE : 

1. A judgment msy be set aside, in  whole or in  pa r t :  the court is itivestett 
by the statute with full legal dim-etion over the matter. Geer t. 
Recms, 197. 

2. X party defendant, whose atlorney enters an appearance as counsel but 
fails to file an answer, is entitled to relief against a judgment taken 
for want of an answer, no laches being irnputed to the party hirn- 
self. I b .  

3. A party seeking to have a judgment set aside on the gror~nd of escu i -  
able neglect, must a t  least set forth in hi.. application such a case a i  
prima fume amounts to a valid defence : whether the defence is valid, 
is a question to be determined by the court, not by the party 
Muuney v. Gidnry, 200. 

4. There is a presumption in favor of the validity of every judgment of 
a co~l r t  of competent jnrisdiction, and the burden of overcorning it 
rests upon the party seeking to set aside the judgment. Ib. 

5. I n  application3 for relief under section 133, no dist~nction is made 
between adult and infant parties, provided the latter a re  represented 
according to the requirementi of the law and the practice of the 
court. I b .  

6. A party is guilty of inexcusable neglect, and is not entitled to relief 
against a judgnient rendered against him, where it appears that $1 

summons was regularly served, and h e  paid no attention to the case 
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vithcr in p c r s m o r  by nttorney, even :rlthongl~ Ire inpposed he was 
11ot requirerl 11y l l ~ e  la\v to arlswer the complaint ~ ~ n t i l  served with a 
copy. Ch/ii.chill v. Ins. Co., 205. 

7. T h e  co i~r t  11:1s the [rower to modify :t final ,judgment: and make it one 
by default mil inq~i i ry .  16 .  

One wlio 1111ys :it exec~ition sale gets the mere l e g d  title of the defend:tnt 
in the cse r l~ t ion ,  and is not entitled to be re-imliursed if he suffer 
loss by re:lson ol' :L defective, title. T h e  right to compensation for 
snclr l o v  i, \rl~c,re the pnrcl~aser t111ys at :t judicial sale of property 
not belonging to h e  debtor, as provided in Rat. Rev., ch. 44, 2 26. 
Lcwis r. A1f(~I)oweli, 261 12). 

ESIXXJTIOS : 

S:rlv of t r ~ ~ u t  property; liomestead, 343. 
Sale of v e n ~ f ~ e ' s  interest, effect of, 261 121, 391 

I .  Where A purc l~a~e t l  I:~ntl at an administr:~tor's sale, and, after paying a 

p:~rt  of tile I ) I W C I I ; ~ ~  ~ n i ~ n e y ,  asiii:netl his interest to R, taking frorn 
Irim :I p m n ~ i s e  to ]ray the balitnce dne  the administrator and his bond 
for the 1):it.t A 11nd paid, and B nftcrtv:trds assigned to the plaintiff 
for :I v:~ln:lhle cvnsiderirtiun ; IIelcl, that the plhintiff; upon payment 
of the b:~l:~nc.e tlur the  mfcdc, is entitled to receive a deed frorn the 
ntlrninistrntor for the l a n d ,  urrencurnbe~.ed with : ~ n y  lien in faror of 
4 E I I ~  the amounts pait1 by .i; after plaint i f  acquired his equitatrle 
title, b e i n ~  sac11 as tlie plaintiff milst have paid to get the  legal title, 
opw:Ite as liens ripon the land. Wrhife 1.. Jones. 166. 

'1. T h e  l~laintiff; in ~ n c l r  case, having the right to the land, is entitletl to 
the rents and profits. 1 6 .  

:;. Retter~nents  : ~ n d  reparation of the premise:: toric-hed npon, and the dis. 
tinction noted. I b .  

4. IVl~ere  the Inn(l of the stneestor is bold by it  corn~nissioner for partition 
among the heirs, within two yeala after letters of administration on 
the e ~ t a t e ,  and n deed executed after the two y e w s ;  Held, tliat the 
lanil iq still sn1)ject to t l ~ e  payurent of the ancestor's debts. T h e  tlceii 
in such case relates to the date of the sale, and not to tlie time of its 
esecntion. h t .  Rev.. ch. 45, 8 Isti. Jfc.4rfnn v. JfcLn7~ehlin,  391. 



INDEX. 

5. A bond given Iryone as L':~dministlatororexccr~tor" is binding epon him 
individllally, and the strreties on his official bond are not liable for its 
payment. MeLean v. ,%Lean, 394. 

6. T h e  distinction between a promissory note and a bond given by one as 
personal representative, in reference to his liability, pointed out by 
ASHE, J. Ib.  

7 .  An administrator having it1 his hands a fund derived from the sale of 
real estate, holds it for the heirs of the intestate, and, upon the death 
of such adn~inistrator, suit to recover the same may be brought by 
the heirs alone against his personal representative. Alexander v. 
Wolfe, 395. 

8. But where, in addition to the proceeds of sale of r e d  estate, there is 
also in  his hands a fund derived from other sources, the administra- 
tor de bonis non of the original intestate should become a co-plaintiff 
with the heirs (unless as in this case they release their claim to the 
personal estate) in order to s recovery, in one action, of the full 
amount due both. I b .  

9. Where a deuastauit is charged, the primary liability for the waste rests 
npon the administration bond, and a reference to ascertain the fact 
was properly ordered. Hazukiins v. Carpenter, 403. 

10. A failure to npply for license to sell land for assets is not of itself a 
breach of such bond. I b .  

I I .  Lauds descended a re  not assets nntil a sale thereof and the receipt of 
the money by the administrator. Ib. 

12. The administrator de bonis nos is a necessary party to a suit against the 
former representative to recover unadruinistered assets. 1b .  

13. The rule laid down in Putton v. Famler, 87 N. C., 337, and other cases 
in reference to the management of trust-funds during the war, 
approved. Couington v. Lottimore, 407. 

14. Where an executor, having confederate money of his own, pays his 
co-executor a debt dne the testator's estate, there being no exigency 
requiring its collection and no coll~~sion between them, and the 
awount is on the same day handed back to him to be held as a. part 
of the assets; Held, that he cannot thereby shift a loss npon the 
estate, but is responsible for the debt. I b .  

15. While executors cannot sue each other at  law, they may proceed in 
equity whenever necessary to protect the estate. Ib .  

16. Where the same person is administrator and guardian, and an action 
is brought in behalf of the infant heirs against hint and the sureties 
on his guardian bond, to recover their distributive shares, and no 



cxcepticm is taken by the defendant on account of the non-joi~tcler of 
the wido\r of tlrc intestate as a 111:rintitf'; IIcl{l, (1) 'rhat :in :rction 
snhseq~;ently bronglit 1)y the widow against him, :IS adrninistr:ltor, 
fur he r  d i s t r i l ~ r ~ t i w  sliaw, is not dernarrable for non-joinder of the 
heirs as 1)lnintiflb. T h e  clcfcndunt in snch case accjr~iesccd in a sever- 
nncc of thc action. 121 Nor is the pendency of the suit on the p a r -  
c1i:in l~ulld a n  obstacle in the nay  of the ldaintiff; snch bond not being 
:I security for w l ~ a t  is duc her, and there being no identity I~etwecn 
the partics U I  the canre of action. R c c ~ e r m z  v. Austin, 413. 

I;. . i n  atlnrinir<tr:~tor is resl~onsibic for a debt dne the intestate's estate, 
mhcre i t  a1)penrs t h a ~  t l ~ e  debtor occnpied intimate family relations 
with Iiirn, :uid W:IS engugrd i n  business for some time, drrri~rg whic l~  
no  steps were taken to collect the s:Ilne and no exczse given for thc 
neglect. Wil.soi~ v. Lineberyer, 416. 

18. atlnlinistr:ltor is not c11:trgeablc with interest, whcrc the proof is 
that he Iins not used the assets for his personal benefit, nor unnecessa- 
rily detainell t l ~ c  s:lnie in his li:lnds, and has kept an :recount of his 
receipts and disbnrse~nenti.  I b .  

19. T h e  petition of a creditor of a tlccedcnt for an order to compel the 
personal represent:itive t c ~  sell land for assets to pay debts, is not 
den~nr rab le  np i~n  the grorintl that all the creditors of the estate a re  
not made parties plaintiff: Fjncl~ a proceeding is in cff'ect a creditor's 
bill, and gives the co~npl:~inant  no preference over any other debt of 
c q ~ ~ a l  dignity. S i i z c l n i ~  v. XcBryde, 438. 

20. A general judgment does not itself constitute assets to charge an 
:~tln~inistr;ttor, and was properly refused in this case ; but the  plaintifr 
is entitled to  judgment qrcci7ido. Buyers v. G~-uni, 440. 

21. Creditors of an estate, who fail to make claim in seven ycars after the 
debtor's death, are  not barred by the statnte unless the administrator 
avers and 1,rores that  h e  has paid over thc surplus in his hands to 
parties entitled. (This case is governed by the law in force prior to 
the Code). I b .  

22. A petition to sell land for assets mnst contain the essential statement 
that there is an insuficiency of ctssets to pay the decedent's debts, 
together with the amonnt of debts and the value of the personal 
estate, as far as can be ascertained. Blount  v. P~itcharcl,  445. 

23. T h e  petition nlny be filed at  any time after the administrator ascer- 
tains  hat there is an insufficiency of assets. 

24. License to sell may be granted, even i f  there has been no application 
of the personal estate to the debts; hot if there has been an applica- 
tion, the petition should so state. 

9 2 
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* 
25. No debt bein;. shown to exist ;qainst the defendant's intestate at the 

commencement of the action; Held, that the plaintiff could not main- 
tain it. Snggestion as to the proper course of procedure to sati5fy 
plaintiff's demand. Brooks v. Headen, 449. 

26. Creditors of a deceased person, wliose claims were due at the death of  
the debtor, are barred after seven years next after letters granted; 
provided the estate has been fiilly adruinistered. Mowis  v.  Syme, 453. 

P i .  Whether, in the event of the death of an administrator, a creditor (JI 
the intestate can maintain an action against the suretie.; on the bond 
by making the aclminislrator de bonis non also a party defendant (? ) .  
Ibid. 

28. The statnte of limitations may be pleaded by the heir against a debt 
of the ancestor, in a proceeding by the administrator for license to 
sell the descended lands for assets to pay the debt. The  admissions 
of the adn~inistrator that the debt is j ~ ~ s t ,  and his declining to set np  
the statute as a defeuce, do not operate to deprive the heir of this 
right: there is no privity between him and the heir. Bevem v. 
Park,  456. 

29. Whether the heir is bound by a valid subsisting judgment against the 
administrator, and to what extent h e  niay contest the validity of thc. 
demand upon which such judgment is founded (?). I b .  

30. The court intimate that the legislature has 110 power to revive a chin]  
to which the bar of the statute has once attached. T h e  act of 1851, 
ch. 80, discussed by RUFFIN, J. I b .  

3 1 .  An administrator nl~ist apply, for license to sell land for assets, to the 
superior conrt of the county where the land or some 'part Lhereof is  
situated. Bat. Rev., ch. 45, 2 61. Ellis v. Sdclerton, 452. 

EXECUTORS AND ADMINISTRATORS : 

Personal assets, 350 (3). 

Statute of limitations may be set up by heir in petition to sell land, 
464 (2). 

When statute begins to rtln against, 478 ('2). 

Payment to, under void letters, 584 (2).  

F A L S E  P R E T E N C E  : 

The indictment for false pretence in this case, and the proof to warrant 
the verdict of guilty, a re  supported by the decision in Slate v. Eason, 
86 N. C., 674, and the cases there cited. State v. Diekson, 643. 

F A L S E  WARRANTY,  in sale of horse, action for, in superior court, 190. 



FIXER AXD l'I<:X 1LTII-h, wl~en  applied to school fund, 120 1 2  

1'C)RI;lCdTIOS I S D  AD~I , l ' I< IZY : 

In  fornicntion and atli~ltery, evidence of acts anterior to the two ye:] i... 
preceding the finding of the l ~ i l i  of indictment, is competent to Iw 
cc~nsitlered I J ~  the jt11.y in connection wit11 evidence of other acts o t  

a like nature within the two years. &'talc v. P i p p i r ~ ,  ( i X .  

FR;\I:I) .1KD 1 2 H , I 1 7 D P L E S T  C O S \ T I S Y d K C E S :  

I .  \.Vilere the frai~drilent mortgagee reconveys tile land to the fiantlnlent 
mortgagor, before any lien attaches in favor of the c~ed i to r s  of tiir 
former, they cannot subject tlic land to the p a y ~ u r n t  ut' their tlebts. 
Potcell v. Icey: 2 X .  

2. .I frauclulent rentlee is under no legal obligation to reconvey, t l ~ o ~ ~ g l i  
niorally bound to do so ; hnt a court of eqnity will give no aid where 
both the vewlor and vendee participate in the illegal trnnsaction. I h .  

1 2 u r 7 1 ) :  

1:ridenc.e in, 103 13, 6). 

Presumption of, in deed, 209 (3). 

J i ~ r i d i c t i o n  in case of, 246. 

FIC II-D171,ENT UOXEI3, of intestate may plead s tat i~te  of limitation., 
464 ( 2 ) .  

(;OODS S O L D  OK \ .VKITTES ORIIERS, evidence of, 145. 

( r R . i S T ,  copy of, evidence, 313 (4) 

G U A R D I B K  AKI)  \YARD: 

I .  T h e  nard  has a right to subject land sold by his guardian to the 113.y- 
ment of the pnrchase money. Muwill v. Hwnphrey ,  138. 

2. A guardian's prininr? dnty i.; to invest the trust f i ~ a d ,  and he will i)e 
chargeable with interest in the abqence of proof that it remained ill 
his hands nnemploxed without his fault. TVii.son r. Lineberye,., 416. 

3. Comrni.;sions allowed by a referee will not be reduced unless they ;we 
manifestly esceajive. So extra charge for pemoncc! services of the 



l IOJII<ST1~:. \1~ .\XI) P I~~B80S. iL  I'ROI'EIZTT PXl<JII 'TIOs : 

1. T l ~ e  extent iii v;~lue :inti c1ur:rtiun ;if :I liori!c.strad allotment, rr~nile i t ;  
the I ~ : ~ n l < ~ v p t  cour:, i-i the S:LIIIP ::s 11re;ciiiml iy t11c 1;lw of' the it:ite. 
1frii~(!!hy v ,  YkinL,roxi, 2%. 

3. .\ lwon~ise to pay a debt discli:irgetl in bankrnptcj- does not revive tile 
origin:d cwntrxt  so a s  to re-inrehi it with :rn :\ction;ible clu:rlity, 11111 

o11l>- recogiiizci it as the consideration to support the new promise. Ih. 

i .  Tile Ilornestez~d and 1rerson;11 !~ropcrty i?xen~l>tioi> are  fixed by the con- 
stitution, and neither the vn!~ie  nor dul ation thereof can lie inc.re:~seti 
or diinini>l~ed by the Iegislnture; tl~erefore, the act of Iditj-'77, clr. 
253, in i o  far a:: it uudert;~l<es to c h n g e  tlie inme, i- unconstituticina1, 
TVictr.ton V .  jr(L!yio~, 230. 

5. T h e  land in  dispute in this cme n~iry be sold, sill~ject to the ~r-id(jn.'.: 
dower, to pay the intestate's debt. Ib. 

(i. A party, whose contract for the purchase of i:~nd has not been clis- 
cliarged, is not entitled to homestend ogainst :i judgment obtained 011 

the same;  therefore, where the bzlrgainee contracted with the bar- 
gainor to pay a note which the latter owed to a t11i1.d person, in con- 



7 .  T h e  iwov i - i~~! l% o f  tllc I;rw, securing 3 I~ollie.te;i(l :ind 11erw11:ll propcrt!. 
c s c ~ ~ ~ p t i o i ~ ,  a1.c I I O ~  ~~cccricriil,~/ void as against "111d tlei~ts," but 1m1y 
-11, in c :~se  thvy s11011ld tlefe:~i t l ~ c i r  1mynlenL ill whole o r  i n  1 ~ 1 , t .  
1,:vcn :!g:~inst S I I C I I  cl:ii111>, t,Ire (Ielitor 11::s :i r i ch t  to !I:IVC hi5 :1!1o1- 
I I I ~ I I ~ S  in;itle ant1 the  excess sol11 ; i~ii!  :~ l ip l i id  in ~ ~ : ~ y r r ~ c ~ i t  t i l e r e ~ i :  
~ l l l ~ ~ , i : ~ l ~ t  V.  .4/Oi,iqA/> 238. 

!). . i l l  :ictu:d levy of a. jnnicir jutlgr~lent nbwn tiie c1chto1~'l; perron:~l prop- 
ert!., t l ~ o ~ i g l i  not privileged ngninst the  s n ~ n e ,  entitlez the  creditor to 
t he  f11n11 :trising fro111 the  sale of t he  e x c e s  ; but the  5500 e s e n ~ p t i o n  
of pc~.hun:d property, whether  set apar t  or I I O ~ ,  is wholly C X ~ I I I O ~  

~ I , O I I I  t he  llroce..; I b .  

10. T h e  tie!)tor, in s11v11 caqe, whose l ~ r o p e r t y  was both nniler nrortgaqe 
:uid jiicipnrent liens, 11:1s nn eqnity to have tlie same sol11 to t h e  I m t  
: I I ~ V : L I I ~ : I ~ C ,  :tftcr :ill pnrties interested nre brot~glrt  Ijefi~re t h e  conr t  
:inrl t l i ~ i r  p~, ior i t ies  t!eteri~~ined. / b .  

11.  As~ ign r~ ie r i t  of 11i.rsonnl prolwrty to a tr11s:c.e to >eeill,e crediti~~~s-:lie 
assignor reserving a si~fficiency to nl:tke nlp  is personal protrc3rty 
exemption-the :rllotment to lie rlr:ltle; behr i :  :I filial tliuposilion uf' 

t he  tro-t  f11nc1; by free-holders in tlic manner  ~ r ~ i c r i b e c l  by In\\-;  
Held, th:tt t he  ti t le to tlic goods not r e q ~ ~ i r e d  to make u p  the  exemption,  
is in t he  trustee, nod n sherifl' has no r i g l ~ t  to levy 11po11 and  sell [lie 
same. B~wmon v. Htwtlie, 2-13. 

See also: page 310. 

HOMICIDE : 

I u  a joint t r ia l  for mi~r t ler ,  i t  i s  the  dut!- of tile j ~ i d g e ,  it' convinced tl::it 
e i ther  prisoner is gui l ty  of n less off'encc th:m th:lt charged,  t o  -o 
instruct t he  j r ~ r y ,  withoiit regard to its eft'ect npon the  other  prisoner.  
T h e  assent of t he  solicitor given to n verdict of n~nnslar ighter  as to 
one, the  cour t  i i ~  this case pe rn~ i t t i ng  it, is no exprebsion of opinion 
3s to tile grade of t he  other's offe:ice. S M ~  v. Pwtt, (639. 

See also, page G i 4  (6). 

HOUSE-BTRSISG, indictment for, 656. 



734 INDEX. 

HI-SHAXU A W D  \VIFE 

Deed of, 31 0. 

Huiband entitled to service5 of wife, 463 

IJIPRISOSMEST FOR DEE:T. 3. 

IMI'ROVEMEKTS: 

\Vlien tenant not entitled to, 91, 395 ( 2 ) .  

1)istinzuisheti from reparation, 169 (4). 

Vendee under par01 contr:~ct for h n d  purchase, ciinnot recover ~ ~ I ~ I I C L  

of, 272. 

IiY DlCTJiEWI : 

1. Indictment for conspiracy in three cor~~~ts-first,  for ronspiring to cirn- 
mit rape npon F; second, the  like offtnce tipon E ;  :~nd t l ~ i l d ,  the sarnc 
npon "certain female persons to the jurors nnl;nownl' ; Heid, as therc 
was no evidence of a conlnlon design, the tlef'entl:mts were entitled to 
a verdict of xccl~iittnl. State v. n i c e ,  627. 

2. Held fiarther, that thc clitrrge of the court, being, in cf icr ,  that t h e j ~ ~ r y  
niight convict npon the first two counts, unsnpported by cvicience, 
provided they thought the defendants guilty ~ ~ n d c r  the third count. 
is erroneous. 16. 

:;. Distinction between cases where thc indictment charges distinct 
offences in the different counts, as here, and those where the count. 
vary the sanie offence to meet the pruballle proof%, pointecl out by 
RUFFIN, J. I b .  

4. .Uthougl~ the name of the person npon whom an ofence is charged to 
have been committed, be to the jurors nnltnown, yet t l ~ e  proof rnnst 
identify the party injured as cornpletefy :IS if his re:iI n:rrne ap[~c:~red 
in the indictment. Ib .  

.?. An indictment for obstrrrcting " a  certain public road and c o ~ n n i o ~ ~  
highway," without specifying its particular location and terminal 
points, is defective. Sirtk v. C~-uinple~. 6-17, 

6. A n  indictment under the act of 1873-'74, ch. 31, fordisposing of crops 
under mortgage cannot be sustained, where i t  appears that thc  clefell- 
dant  is an infant. T h e  alleged disposition was n disnffirrnance of 
the contract and renders i t  void. State v. Hoircrrd, ii.3l. 

7 .  Though the act creating the  mindemennor, by its general terms, makes 
the defendant indictable for a violation of his contract, yet its (>per:'- 
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tion is restricted by the common law which exempts him froni t l i e  
contract by reason of his infancy. 1 6 .  

. The  caw of Aide v. ,Johnston, 76 K. C.. 209, approved, to tl:c eflbixt tli:~t 
:In indictrnent for an :rssault with intent to coni~nit  ralw inniler I h t .  
Rev., ch. 32, 8 3) is snpported by proof that the assault w i s  niarle 
npon a female under ten years of aye. I t  is not necessary that tile :I%? 

should he ~ tx ted  in the hill. Sttrte v. Stctton, 6.54. 

9. Such offcnce iu :I rnisdcmcanor, and to charge it as a felony, doc> not 
raise the grade of the offence. , Ib. 

10, An indictrnent for I~iiroing a house nnder the act of 1874-'7.5, ch. 228,  
which fiiils to charge the off'ence as having beer~felonionxiy done, is 
defective. T h e  statnte ~ n a l t ~ s  it a felony. State v. Rope,,, G 6 .  

11. Indictnrent under Bat. Rev., ch. 32, 8 93, for bnrning an o u t - h o w e  11-?ti 
:is a store-hoi~se, the proof being that it was an old hnilding loc>rted 
at  a cross-roads and occnpied ar x store-house, bnt not enclosed o r  
used in any way as a dwelling-honse; Held, a fatal variance. This  
s t a t~ i t e  tnaltes the off'ence a misdemeanor. Ib.  

12. A n  ont-house is one that belongs to a dwelling-house and is in sorne 
respectqi'arcel of the same, and situated within the cnrtilage. Ib. 

13. JThere an exception iscontained in the sarne  clans^ c ~ f  the act creating 
the offence, the indictment mnst show, negatively, that  the defendant 
does not corne within tlie exception. SWe v. Lr~nier ,  tit%. 

14. Hence, an intlict~nent for embezzlenient ~ rnder  Bat. Rev., ch. 32, 2 16. 
rnnst aver that the defend:nit is not :In apprentice or within the age 

of eighteen ?.ears; :rnd if drawn under section 136 of same chapter, 
i t  mn,t be averred that Ire is not an apprentice or under the age of 
sixteen years. T h e  lat,ter act ~uakes  tlie offence a felony, punishable 
as in case of larceny. I b .  

I.?. On trial of an indictment for killing another's stock in the defendant's 
enclosnre, not snrronnded by a lawful fence, i t  appeared that the 
defendant recklessly shot a t  cattle in  his corn field, to frighten :ind 
run tllem out, anti killed the prosecutor's nrule, which at  the time he 
did not see, the corn heins very h i g h ;  Held, that he is criminally re- 
sponsible. T l ~ e  carelessness with which the act was done supplies the 
place of criminal intent, whether the defendant had license froril the 
owner of the cattle to shoot at  them, or not. State v. Barnard,  661. 

I S F A N T :  

Judgment  against, when set aside, 33, 200 (31. 

Incapacity of, 383. 

Indictment against, 650. 



I N J U X C T I O X  . I X D  IZECISIVEB: 

1 .  An  injunction granted before the iss~ring of the suninions in the :~c t io~ i  
is prcriinture. i l k d e r  v. h7ewso ,~~ ,  13. 

2. . \n  in,jnnction will not be granted wliere the rnatter is involved in 
another pendins suit between the  sanie parties, in wliicii relief can 
be there Irncl. Ak party in sricli case is not :~llotvetl to seek redrew 
from the :ictim of one court t l i ro r~g l~  the conflicting nctiori of another 
court, or  in a d i f i r c n t  and distinct proceeding in the xime co~ir t .  
C r ~ ~ i ~ l t  v. dIoore, 77. 

:;. -In injunction will not be gr;nitetl 111ron t l ~ e  fi~rtq in this cu.e, as I I O  

ilijr1r.y mill result to the plaintiff' I)? a denial of tlic app1ic:ltion. I:. 
.R. C'o.r .  R.11. Co., i 9 .  

1. T h e  apllointnient of recc4ver.i is reg111ati.d by section 215 of the ('ode: 
where the apl~iicant est:d~lislies an alqxirent riglit to property in clis- 
pnte, wlriclr is in posTesiioii of t l ~ c  ;L {verse p;~rt,v, a r ~ d  tire s:lrue is in 
danger of being lost or materially in,jured, u receiver nlny be 
a l~p i t i t ec l  before judgment. Tlie mlrency of the trustee here war- 
ranted the court below in refnsing the motion. Lerenson v. Elson, 182. 

.i. Allowing or  refusing addition:~l :~fitl:rvits after argnnrent I~egun, in 
such case, is Inattcr of discretion in the p~.esiding jndge, and 11ot 
reviewal~le. I b .  

(i. In injunction, the court will require the party seeking rellcf to n i r t h ~  :L 
full discovery of the factr and use perfect candor in alleging them. 
Phve,. r. Darnhurt, 333. 

S e e  also, page 116 (3). 

I S S l T ( ' T I 0 S  OF E N R O L L E D  ACT, 698. 

IXS[-I<.kXCE : 

I .  T h e  plaintift' applicant for insurance made an approx i~na te  estimate, 
from mernoq,  of aniountb: of insur:mce then existing on the property, 
to the defendant company's agent, w l ~ o  reported a definite sum to the  
company; the agent had authority to act upon verbal stnternents, and 
a policy was issned ; Held, that the rel~resentation was not false, and 
that  plaintiff is not responsible for the error of the agent in his report 
to the company. Hornthal v. Insumnee Co., 71. 

2. T h e  agent's actual knowledge of the additional insurance in this case, 
is in law the knowledge of the principal, and a waiver of the  reqnire- 
ment prohibiting other insurance without the  written consent of the  
company. I b .  

3. A provision in a fire policy rendering i t  void if the  title to the prop- 
er ty insured be changed in any way other than by succession by rea- 
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son of death, or if the policy be :tssigned witliont written awent of' 
the company e ~ d o r s e d  thereon, is reasonable and ,just. Biqs v. 711- 
szimnce Co., 141. 

4. Brit i t  does not apply to s itock of goods disposed of in the ordinary 
course of trade, unless the sale Ire in mass, or :I new inember be 
admitted into t,lie firm. I b .  

j. Wliether the forfeiture of the policy extends be!.ond the insrira~lce on 
the specitic property sold, or  the contract is entire f '?) .  I h .  

ISTEXT,  crinlin:~l, when s ~ ~ p p l i e d  1 ~ y  carelessness, 661. 

I-UTEREST . 
Rents in lieu of, 266 2 ) .  

Agzinst ndrninist~ ator, 416 

IRREGULAR JUDGAlENT. 47s. 

ISSUES OF FACT, 108. 

JOISDEX. OF  CAUSES OF ACTION, 22. 

JVDUE'S CHARGE : 

1. There is no law wliicl~ prohibits a judge, in his charge to the jrup, 
from pronouncing a dissertation upon such moral questions as are  
suggested by the incidents of the trial, provided the language is with- 
out prejudice to either p a r y .  Stilley v. XcCon., 18. 

2. I n  refe:.ence to title, where goods a re  seized, 27. 

3. I n  trial for conspiracy, 627 ; murder, 639. 

4. Interpret instrr~ment, not s u b n ~ i t  to j u r y ,  133. 

5. Withholding judgment on verdict until note filed, 148. 

6. Judge mast make u p  eaae on appeal in both civil and criniinal aciions: 
609, 611. 

JUDGMELVT : 

1. A judgment taken against infant defendants is irregular and may be 
set aside at  any time, where it appears there was no service of pro- 
cess upon them and no gllardian appointed to protect their rights. 
Lwkins v .  Bullard, 3.5. 
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2. A jndgment against a party upon whom no service of process has been 
rnade nor appearance entered, is absolutely void, and may be so treated 
without any direct proceeding to vacate it. Condry v. Cheshire, 375. 

3. A jndgment rendered against a party after his death is irregular, where 
there was service of process and appearance, but no suggestion of the 
death ; and the same will be set aside, in a direct proceeding for that 
purpose, so that the representative may have an opportanity to resist 
a recovery. Lynn v. Lowe, 478. 

4. The statute of limitations in such case begins to run from the date of 
the appointn~ent of the administrator, and the plea of the statnte 
must he set up  in the answer. 1 6 .  

5. A motion in the pending cause to vacate an nnsatisfied jadgment. is 
the proper proceeding for the aggrieved party. I b .  

6. Writs of error are abolished, and section 296 of the Code, in reference 
to appeals, substituted. I b .  

7. The conrt does not pass opon the bonu jdjides of the deed mentioned in 
the case. I b .  

JlTDGMENT : 
Suit on, 95 (1, 2). 

I n  personam, 300. 

Quando, 440. 

When heir can test validity of, 456 (2). 

Presunlption in favor of validity of, 200 (2). 

For want of answer or failure to give boot!, 110'. 

Betting aside in part, 197 ; modifying, 205 (2). 

Where homestead is involved, 238 (8, 3). 

Right of debtor i n  relation to, 238 (4). 

Will not be disturbed, on rehearing, for fraud, 246. 

JUDICIAL SALE: 

I .  Where a purchaser has notice of defects in the title to land sold (it 
being ancounced at the sale that only the intestate's interest was to 
be disposed of, and if he had no title the pnrchaser would get none), 
but executes notes for the sums bid ; Held, the purchaser buys at his 
own risk, and is liable on his contract. Ellis v. Adderton, 472. 

The snrety upon the notes, in s ~ ~ c l i  case, who also had fnll knowIedge of 
the fact, is also liable. I b .  

3. Compensation for loss by reason of defective title of purchaser, 262 (5). 
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I .  T h e  jurisdiction of the clerks of the superii>r court, in the appoint- 
n ~ e ~ ~ t  of guartiians of infants, &., does not extend to a case where 
the petitioner asks for the custody of a child who had been placed 
by its mother under the control of another. In R e  Lewis, 31. 

2. T h e  court intimate that a mother cannot make n disposition of her 
child, so a s  to confer upon another the r ight  to its custody and con- 
trol. Ib. 

8. The  correctneii of the decision in Jordnn v. Cofield, 70 N. C., 110, 
doubted. I b .  

4. kVhether, under the provisions of the amended constitution in refer- 
ence to the jurisdiction of thecourt  over "issuesof fact" and "clues- 
tions of fact," a party 11:~s t l ~ e  right to have a cause, heretofore cogni- 
zable only in a court of equity, tried by the c o ~ ~ r t  without the inter- 
vention of a jury-Qurere. Legge t /  v. Legge t t ,  108. 

;I. But where, in s ~ c h  case, a party has of his own accord accepted a trial 
by jury, he cannot afterwards have the same facts passed upon by 
the court. I b .  

ti. T h e  decision i n  ilfeneely v. Craaen, 86 N. C., 364, to the effect that a 
counterclaim in excess of $200 cannot be entertained I)y a justice of 
the peace, affirmed. R u i s m  v. Thornas, 148. 

7. Kei ther  has a justice (nor the superior court on appeal) jurisdictinn 
of a cor~nterclaim in dan~ages assessed, tho11g.h voluntarily reduced 
to $200. I b .  

S. But w l ~ e r e  the court has jurisdiction, i t  s e e m  that a claim sounding ill 
damages can be r~serl by a party as a set-off: Ib. 

'3. An action for deceit and false warranty in the sale of a horse is cogni- 
zable in  the snperior court, though the damages claimed a n ~ o u n t  only 
to fifty dollars. Ashe v. Gray, 190. 

J U R I S D I C T I O N  : 

Equity cases, not in justice's court, 300. 

I n  affrays, 614. 

Where  city ordinance is violated, 692. 

Peace warrant, 668. 

Controversy without action, .iG (3) .  

I n  cases of arrest, 19. 

I n  fraud cases. 246. 



J U R Y :  

1. A tales-juror is required to possess the same qualitications as one of 
the  regular panel, with the additional one of being a freeholder. 
State v. Whitley, 691. 

2. The  art  of 1879, ch. 12, anthorizing the foreman of the grand jnry to 
swear witnesses to be examined before it, does not wit l~drn~v the 
authority from the clerk of the court. State v. White, 698. 

3. In passing epon the matter of exception, the court by inspection of the 
enrolled act, in the office of the secretary of state, found that the 
word "duly," in the printed act, should be read "only." Ib. 

4. Standing aside jurors in capital cases, 671. 

J U S T I C E  OF T H E  PEACE:  

No jurisdiction in equity cases, 300. 

Jurisdiction in peace warrant, 668. 

Warrant  of, when sufficient, 671 (3). 

See Jurisdiction. 

JUSTIFICATION I N  ASSAULT, 618. 

LAKDLORD AND T E N A N T  : 

1. The  statute gives n landlord the title to the crop nntil the rent is artn- 
ally paid (whether the claim be reduced to judgment or not), and 
such title is not in~paired by the fact that the tenant conveys the crop 
to a third person, who takes without notice of the lanlord's claim. 
T h e  rule caveat emptor applies. Beleher v. Grimsley, 85. 

2. T h e  relation of landlord and tenant being established, the tenant is not 
entitled tu compensation for improvements put upon the land during 
his occupation, as lessee, where he believed he was entitled to the 
possession for the lessor's life, when under the contract he was not; 
nor is the rule rnodified by the fact that the lessor silently acqniesced 
in  the putting u p  the improvements. Dunn v. Bagby, 91. 

3. T h e  statute, Bat. Rev., ch. 17, 262 u, is not applicable to a case like 
this, and does not protect the tenant from the consequences of his 
misconstrnctiou of the etiect of the contract. I b .  

4. Agreement to cultivate land, 83  (3, 4); evidence, 214. 

L A R C E N Y  : 

1. " I f  the  defendant did not make the tracks, who did Y If he did not 
make them, and they were made by another, the defendant onght to 



show it"; ITelrl, that these remarks of the solicitor i n  his argument 
to the jury o n  a trial for larceny, where there was proof that the  
tracks about the prenlises corresponded with those made by tlie dnfeu- 
tiant at nnotlier time and pl:we, were not objectionable, especially 
allen the exception is t:~lien after verdict. State v. Johnston, 623. 

2. T h e  solicitor has the right, by leave of coutt, to enter a nolle p ~ o s e p i ,  
after a general verdict of gnilty, to one of the connts in an indict- 
ment for larceny and receiving. State v. Jlorgnn, i01. 

3. Where the defendant is apprehended inmediately after the larceny, with 
the stolen goods in his possession, i t  is a violent presumption of his 
having stolen them, and the court sho111d instruct the jr11.y that, in 
law, he is gnilty. State v. Jennett, 665. 

4. Where he is found in porsession some time after tlie larceny, and refnzes 
to account therefor, it is a probnble presumptioi~, and a queitinn of 
fact for the j ~ ~ r y .  I b .  

.5. But where h e  is not found in  possession recently after the loss (11ere 
eigliteen n~onths ) ,  i t  is a light OT rash presumption, and not sufficient 

to wnrrant conviction, unless the attending circnnistances tend to 
in~plicatc  the defendant in the  larceny, as where he makes false statc- 
rnents in respect to his possession. I b .  

L E G I S L 4 T I V E  POIVER,  over statute of limitations, -1X ( S i .  

L I E N  F O R  PURCHASE MONEY,  167 ( 2 ) .  

L I F E - T E S A N T ,  sale of absolute interest by, 576. 

LIQUOR-SELLING,  on credit-forfeiture, 186 (2) .  

LIVE-STOCK, indictment for injury to, 661 

M A R R I E D  W O M E N :  

1. .4n action against a married woman, upon a promibe to pay for work 
done on premises owned and held as her separate estate, is not cog- 
nizable in  the court of a justice of the peace. Such court is a corn- 
mon law court, and its jurisdiction does not therefore embrace cauies 
of an eqnitable nature. Doiqherty v. Sprinkle, 300. 

2. At law she cannot bind herself personally, and hence her contract will 
not be enforced against her i n  personam, but equity will so far recog- 
nize it as to make i t  bind her  separate estate, and will proceed in ?em 
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against i t ;  snch estate, being regarded as a sort of artificial person 
created by the courts of equity, is the debtor and liable to her engage- 
ments. I b .  

3. T h e  coniplaint, in an action upon the contract of a married woman, 
must allege tliat she is possessed of a separate estate, and that tlie 
contract is such as the statnte renders her competent to make, and 
that it is for her advantage. Ib. 

4. The  acknowledgnlent and privy exanlination of :I married woman in 
execnting a deed for her land, in 1544, is ineffectual to bar her, where, 
by reason of her i n a b i l i t ~  lo attend the county court, a commission to 
take the prohate h u e d  to a single jnstice: the statute reqnired it to 
be issued to two or nlore cornnii~sinners. Rev. Stat., ch. 37, construed 
in Burgess v. Wilson, 2 Dev., 306. Lk'ctlloy v. B r u d e n ,  305. 

.i. -4 deed of the husband, without the joinder of his wife, conveying 
lands owned by him before the adoption of the constitution of 1868, 
the marriage being prior to tliat date, passes his estate free from the 
claim of dower and homestead. Reeves v. Haynes,  310. 

t i .  A husband is entitled jure mari t i  to the services and earnings of tlie 
wife : the constitution of 1868 and the "marriage act" do not have the 
effect of changing this rule  of law. S y m e  v. R ~ d d l e ,  463. 

M..ISTER Aih'D S E R V A S T ,  relation exists between owner of ve~se l  and 
pilot, 123. 

Iv1ISM"L COKDITION OF GRAXTOIZ, evidence of, 3G1. 

MI+:RC+ER, of deht into judgment, 95. 

MORTGAGE: 

Mortgagee sells and conveys to one who reconveys to him ; Held, (1)  T h a t  
his possession nnder such deed is not adverse to the mortgagor, for 
he was entitled to the possession npon the default of the mortgagor. 
(2) While a trustee cannot bny a t  his own sale, either directly or  
through an agent, yet the cestui p e  trust may elect to affirm the  sale. 
(3 )  T h e  mortgagor or his representatives, in  such case, can call upon 
the mortgagee for an account a t  any time within ten years after the 
cause of action accrues. Brtiner v. Threadgi l l ,  361, 362. 
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MORTGAGOE AND MORTGAGEE! : 

Right of mortgagor, 238 ( 4 ) .  

Fraudnlent, effect of deed by, 256. 

Mortgagor entitled to rent, 268 (2) .  

Mortgagor estopped to deny title of mortgagee, 269. 

MOTION I N  T H E  CAUSE, 13,478 ( 3 ) .  

MUNICIPAL CORPOR,QTION, 489. 

MURDER, charge of judge in, 639. 

NATURAL OBJECT, 357. 

NEGLECT O F  ATTORNEY, 62, 197 (2) .  

KICGLIGENCE: 

1. In  an action by an engineer, in the service of' :I railroad company, for 
damages for injuries sustained by reason of the company's failure to 
keep its road-bed in order ; Held, to be error in the court to instrnct 
the jury that the burden of proof rested upon the defendant to show 
contrihntoy negligence on the part of the plaintiff: The conflicting 
decisions upon this subject discussed. Owens v .  Railroctd C'o., 502. 

2. The prima fueie evidence of negligence on the part of a railroad com- 
pany in a snit for damages for killing stock (Bat. Rev., ch. l ( i ,  $ 11) 
is not impaired by a local act reqniring stock to be fenced in, bnt the 
defendant must repel the presumption by satisfactory proof to the 
jury. Roberts v. Railroud, 560. 

3. The fact that the "stock law" makes it unlawful for the plaintiff to 
permit his cow to run at large, affords no excuse for an i n j u ~ ~  to her 
resulting from the defendant's negligence. I b .  

4. The measure of damages in such case is the difference in the value of 
the cow and that of the beef. I b .  

5. Where an injury resnlts from negligence and the act of' the plaintiff is 
directly connected and concurrent with that of the defendant, the 
plaintie's negligence is the proximate cause of the injury and will 
bar his recovery in a suit for damages; but where the negligent act 
precedes that of the defendant, it is the remote cause, and the defen- 
dant will be liable if the injury could have been avoided by the exer- 
cise of reasonable care. Farmer v. Roilroad, 364. 



6. Plaintiff's ri~ule was Id led  by defendant's t r a i l ~ ;  Held, that even if the 
plaintiff was gnilty of coutribntory neg!igence in turning the mule 
out of his enclosl~re, he is entitled to recover dwntrges if defendant 
could have prevented the accident. Bnt the plaintiff had the right 
to t ~ ~ r n  out the mule, and the act can in no sense be considered as 
contributory negligence. 

7. T h e  law in reference to "con~mon of pasture" toncl~ed I I ~ I  and dis- 
cussrd by ASHE, J .  

S. Negligence of railroad, 536 j lU,  11) : see also, Railroads. 

1. Segotiable paper endorsed by payee, and then appe;trs the name of 
another person upon i t ;  Held, that such person is an endorser. Lilly 
v. Bake?, 151. 

2. .In endorsement in blank should be filled, by order of court, before 
judgment rendered. I b .  

3. Effect of endorsement in blank at the t i n ~ e  the note is made, and after 
its delivery to payee-upon negotiable and non-negotiable papel.-lia- 
Irility of signers, whether hound as original pronrissors, gnarantors 
or  endorsers-application of the rnle announced to l L a c c o ~ ~ ~ r r ~ o d : ~ t i o n  
paper1'-pointed out and discusseci by ASHE, .I. I h .  See Raisin v. 
Thomus, i48. 

S E W  PROMISE, 227. 

K E W  TRIrlL, for inconsistent verdict, 156. 

S O L L E  PROSSEQUI,  right of solictor to enter, 701. 

KOTES AND BONDS: 

\There the note in suit was given for two other notes which were not sur- 
rendered; Held, that the jndge committed no error in allowing a ver- 
dict for the plaintiff and withholding judgment thereon until the 
notes were produced and filed in court. Raisinv. Thomns, 1%. See 
also Lilly v. Baker, 1.51. 

NOTICE : 

Of equity, 383, 388. 

Of defective title, 472. 

OBSTRLTCTIXG ROAD. 647 
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OF1:ICF: A K D  OFFICER: 

1. One acting in an oficial c:ip:~city is pres~lmed to have been d n l s  
appointed to the office. Thornpion v.  Jlcstice, 269. 

2. Evidence relating to. 269 (2) ,  315 

3. Officer, when honnd to obev warrant. 671 15) 

O F F I C I A L  BONDS, suit on, brought in name of state, 29 

OUT-HOCSE, what is, 656 (3) .  

P A R E N T  A N D  CHILD, cnstody of child, 31 

I',\ROL COXTRACT, for land purchase, action for breach of. cannot I)e sus- 
tained, 272. 

P A R O L  TRIJST, 108 (31. 

P A R T I C U L A R  ESTATE,  of freehold, surrendered 11y deed, 312 (21 

P A  KTIES:  

I .  Suits upon official lionds oiade p;tyallle to the state must be bronght i n  
the name of the state. Bat. Rev., ch. 80, $8  10, 11. The stntnte 
reqniring the real party in interest to prosecutedoes not apply to snch 
actions. Camhiehael v. Noo?.e, 29. 

2. I n  snits against executor or  administrator, 398, 403, 438, 453, 602. 

P A R T I T I O N :  

Equality, according to va111e of land at time of division, 38. 

Sale of land for, 391. 

1 .  A pt3rtnership exists, where there is a coin~non liability for losses and 
a comlnon participaticm in the profits, as profits, after the payment 
of expenses. ' B a y  v. Stevens, 83. 

2. A partnership, regulating the relations and inierests of the members 
among themselves, is not the swrue as one formed and acting as aach 
i n  its relations to others. 1 6 .  

3. Where the landlord fornislies the laud and t e a m  and feed for them, 
and the tenant supplies the labor and provisions for the laborers, in 

94 



the cnltivution of n crop-the gross prodnct to  be divided between 
them, withont any acconnt of expenditnws n ~ a d e  by ei ther;  Held, 
that the agreement does not constitnte an ng~icul tnral  partnership. I h .  

4. T h e  statute expressly provides that the lessor, by reason of his rereiv- 
ing a share of the crop, shall not be regarded as n partner of the 
lessee. I b .  

5. G b t i s  v. Cush, 84 K.  C'., 41, explained a ~ ~ d  corrected. I b .  
6. Where the contract is personal, 133. 

7. Where one partner can buy of the other, 350. 

PASTURE OF COMMOX, 564. 

PEACE WARRAST: 

I .  A peace warrant is a critninal action prosecnted by the state, a t  t h e  
instance of an individu,~l, to prevent an apprehended crime against 
his person or property, and is placed by the act of 1379, ch. 92, within 
the exclnsive jurisdiction of ajnstice of the peace. Stule v. Oates, 668. 

2. Where, in  snch case, the condition of a recognimnce, in the snm of 
$300, was broken, it mas held to be competent for the jnstice to declare 
the same to be forfeited and order it to be prosecnted in the cor~r l  
having jurisdiction of the pena! sun,. Bat. Rev., ell. 33, $2  103, 
106. Ib. 

PENAL STATUTE, violation of, 186. 

PETITIOS TO REHEAR: 

Kpon petition to rehear, thiq cotrrt will not disturb the judgment IIpol) 
the ground of alleged f ra r~d :  an independent action to that  end shollld 
be brought in  the snperior conrt. Nor do the facts here constitnte :a 

case of excusable neglect. Grunt v.  Edwa~ds, 246. 

PKTITION TO SELL LAND FOR ASSETS, what to cor1tai11,445; wller+ 
filed, 472 (3). 

PILOT, liability of for damages, 123. 

PLEADING : 

I .  h complaint containing several cnwes of action, which constitute :I 

series of transactions connected together and forming one course of 
deal ing is not dernurrable ; and where different causes of action a r e  
of the  same character and between the same parties litigant, and t h e  
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joinder thereof is convenient to then], the conrt will usually refuse 
to entertain an ob,jection to the joinder. K i n g  v .  Farmer, 22. 

2. A con~plaint alleging that defendant seized plaintiff's goods and appro- 
priated theni to his own use, charges both a trespass and conversion, 
and constitutes a muse of action under the present system of pro- 
cedure. Hd1 v. Buzton,  27. 

3. Where, in snch case, the judge charged that if the ,jury should find 
that the property was taken from the possession of the plaintin' by 
force and against his will, he would be entitled to recover some darn- 
age, although he had no title; Held,  no error. I b .  

4. Where pleadings are amended by permitting a defendant to make a 
ease against his codefendants, involving a change of the subject mat- 
ter of the original sui!,, it amounts to bringing a new action on his 
part, and the defendants cannot be restricted in their pleas, but may 
set np any legal defence, as a matter of right. Gill  v. Young, 58. 

5. Where a judgn~ent  is recovered for a debt due 6y bond, the debt is 
thereby changed into a matter of record, and the plaint in''^ remedy 
i s  upon the latter security, while it remains in force. Grcmt v. 
Burgwyn,  95. 

6 .  The pendency of such judgment may be set up by the defendant as a 
bar to another action upon the same bond. I b .  

7. A l~laintiff will not be allowed to abandon the averments in the com- 
plaint, and recover upon a collaterxl statement of facts contained in 
the defendant's answer. I b .  

8. No amendment of pleading is allowed, where the cause of action as 
proved is wholly variant with that alleged. C. C. P., & 130. 16. 

9. Whether the conrt has a discretion to refnse an amendment in case of 
a partial or immaterial variance (?). fb. 

10. But where plaintiff voluntarily amends his  complaint by entering a 
nol. pros. as to certain causes of action, it is a matter of discretion in 
the conrt, whether he shall re instate them. I b .  

11. A variance between the allegation and the proof in a civil action is 
imniaterial, unless it be shown to the court that the adverse party has 
been misled. C. C. P., 2 128. Li l ly  v. Buker ,  161. 

12. ,4 pleading cont:tining a denial-that every allegation of the opposite 
party "is corruptly false"-should not be received. The court con- 
demn the use of the offensive langoage, and say that the pleading 
sliould have been removed from the files and reformed, according to 
the established rules. Mitchell v. Brown, 1.56. 

13. In  slander, the complaint must set out the objectionable words spoken, 
not simply a narrative of what occnrred on a certain occasion ; and 



they must :imoi~nt to n direct charge, not a ~ ~ ~ e r e  iiuspicion of the c o n ~ -  
nlihsion of the alleged offence. B u m s  v. ~ ~ i l l i a v z s ,  159.  

14. A complaint containing two nncont~ected alleged causes of wtitrn 
against d i f k e n t  persons, is deinurrable. 1 6 .  

1.1. .-\n answer which fails to state separately the distinct grounds of defence 
will he rejected, if exception is taken at  the prolwr time, h k t h l e y  v. 

h'ranch, 379, 350. 

PLEADIKG : 

I n  ejectment, 261 (3), 370. 

('ontract of married woman, 300 ( 3 ) .  

Petition to sell land for nksets, -138. 

The  power of a sheriff to sell land under execution, of'a clerk under order 
of conrt, or of :t sl~ecial comn~issioner, is a bare power disconnected 
with any estate in the land ; the deed of such officer, whenever made, 
refers to the power itself, nod the pnrchaser takes from the time of' 
tlle execution of the power and not from the date of the deed. (Dis- 
tinction drawn between common law powers and such as operate 
under  the st:+tute of uses). XcA~lan  v. X c L a u c ~ d i n ,  391. 

PRACTICE : 

1 .  A motion in the cairn will not lie where the proceeding shows there 
wwe two heparate jntlpmet~ts constituting distinct causes of action, ar; 
it cannot be seen to whic l~  the ~~lo t io r i  is ;~pplicmhlr. Trex ler  v. iVetc.- 
s o n ,  13. 

2 .  Exceptirroi talien, after verdict, to issue., to evidence, or  to the chargei 
will not be entertained ; and exceptions to the making u p  the casc 

on appeal cannot be taken here. Trcyloe r. Steamship Co., i5. 

:i. The  court will I I O ~  he,lr :I controversy witltont action. 1 1 ~ d v r  section 
315 of the Code, in the ai~sence of an affidavit that the same is real 
and in good faith to determine the rjghtr of the pa1,ties. Grant v. 
Xeu~som, 81 3. C., 36, approved. (Other irregnlaritiea, in reference 
to the manner in which the canse was conducted as shown by the  
record, pointed out). TVLlininytor~ v .  Atkhson ,  54. 

4.  r l  controversy witllout action mast  be submitted to a conrt whikh 
would have had jurisdiction if the action had been commenced by 
snmmons;  and it  must also appear by affidavit that the same is real 
and in good faith. Jones v. Cornmisnionws, <56. 
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-5. The court has power in a proper case to order the defendant to give 
additional security for costs, and, on failure to rorlrply with such 
order, to strike out the answer and award judgment. Vaughnn v. 
Viizeent, 116. 

6. Where a special proceeding is transferred to the superior court for the 
trial of issues raised by the pleadings, and the answer is stricken out, 
the jrlrisdiction of the snperior court ceases, there being then no 
issue to try. 117 such case a procedesdo s11n11ld issue to the probate 
court. I b .  

7. The appointment of' a receiver was not warranted nnder the facts of 
this case. I b .  

8.' Errors assigned rnust be specifically pointed trut, or no correction wil l  
be made. Strickland v .  Draughan, 315. 

9. The court condemn the practice of j d g e s  and members of the bar in 
incorporating superfluous matter i n  the statenlent of the case on 
appeal, and again suggest the propriety of stating only those facts 
which are pertinent to the exceptions taken upoil the trial. I b .  

10. Where no error appears, judgment will be affirmed. Shte v. Rouse, 682. 

PRESUMPTIONS I N  LARCENY, 665. 

PKINCII'A L A N D  SURETY, 214 (2). 

PRITT.4TE PROPERTY, appropriation of, 686. 

PRIVATE ROAD, damages against ownrr of, 129. 

PROBATE OF DEED, 315. 

PROBATE OF WILL, 684, 5YL. 

I'ROCEDENDO, 116 (2). 

PROCESS : 

Judgment 'oid without, 375 ( 3 ) .  

Summons against corporation, how served, 499. 
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PUKCHASER : 

Parol agreement, 108 ( 3 ) .  

F o r  value and without notice, 883, 388. 

Notice of defective title, 4 i 2 .  

QUESTIOSS OF FACT, 108, 

RAILROADS : 
1. Variations in a route over which a railroad may r u n ,  do not affect the 

identity of a corporate body that builds it, where subsequent acts are 
anlendstory of the original charter and give pern~issioo for a deflec- 
tion from the line first projected; and the right to exernj~tion oi' 
property from tax granted in the original charter9 is retained nnirn- 
paired. Railroud Co. v. Cornmissime~s, 519. 

2. Railroad companies can ~ u a k c  reasonable regulations [or the manage- 
ment of trains. McRue v. Ruilrond, 5%. 

2. The  purchaser of a ticket is bound to in ior~n  hirnself of such regnla- 
tiom, aud must conform to the c ~ ~ s t o l n  of the road in transporting 
lmssengers. Ib. 

4. A regulation tliat persons purcl~asing tickets for un excursion shall 
travel upon the train provided for that special purpose, and nut 11po11 
:I regular train, is a reasonable regulation. Ib. 

5. The  managers of an excursion fwrn Wilrningtoo to Washington con- 
tracted with the defendant con~pilny for a train of cars at a certain 
sum, and after advertising the time, &c., sold card-tickets at $6.50 for 
the ronnd t r ip ;  after the dep:utnre of tlie train and when it had pro- 
ceeded a few miles, the defendant's conductor passed through the cars 
and took up the card-tickets, and in lieu thereof gave coupon-tickets 
in order tliat the connecting roads might hold vouchers to ohtuin 
their p ~ o  rata share of the excarsion rnuney, in settling with the 
defendant; Held,  that this did not change the original contract with 
the managers. l b .  

(5. Tire terms of the contract, contained in the coupon-ticket, d id  not con- 
fer the right upon the plaintifl' excursionist to ret111m on a regular 
train, even at an earlier day than that advertised for t h e  excwsion, 
without paying the regular fare. Ib. 

7. In  a suit by the plaintiff' against the company to recover damages for 
an assanlt by the conductor who attempted 10 put 11im ofF a rey- 
d a r  train unless the fare was paid, tlie plaintiff testifying, amon2 
other things, that he supposed he  had the right to return on any train 
after the delivery of the coupon-ticket, but was compelled to pay 
additional fare for such pr iv i le~e ,  it zcas held error in the court to 
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charge the jury that they might consider the understanding and 
agreement of the parties in determining the character of such ticket- 
there being no evidence of any agreement between the plaintiff and 
defendant. I b .  

8. Brunhild v. Freemun, 77 N. C., 128, to the effect, that the constrnction 
of a contract depends upon what both p.arties agreed, not upon what 
either thought, approved. I b .  

9. A railroad conlpany has a tight, and i t  is its dnty, to establish and 
enforce reasonable rules and regulations for the government and 
direction of trains; and of such, the passenger must inform himself 
and conform thereto. Britton v. Razlroud, 536. 

10. The  company cannot relieve itself of responsibility for injuries received 
by a passenger, where i t  is shown that snch rnles were not enforced, 
but their observtlnce left discretionary with the passenger. 16 .  

11. The  right of a railroad company to assign white and colored passengers 
to separate, though not unequal acrommodations, is recognized by the  
courts. I b .  

12. The company owes to every passenger the duty of protecting him from 
the violence and assanlts of his fellow-passengers or intruders, and 
will be held responsible for its own or its servants' neglect in the 
premises, when the same might have been foreseen and prevented hy 
the exercise of proper care. The  plaintiff in this case was entitled 
to have the jury instrncted that taking the evidence to be trne, the 

con~pany is liable in damages for the injuries sustained. 16 .  

13. Thedefendant company gave a bill of lading to plaintiff at. Greensboro, 
for transportation of goods via Charlotte to Rnrnsville, Ala., in which 
i t  was st.ipulated that the same are to be transported and delivered to 
the agents of connecting roads, and by them to the next connecting 
road, until the goods shall have reached the point named in  the 
receipt, assuming no other responsibility for their safe carriage than 
may be incurred on its own rond or at its own stations. The  goods, 
on arrival at  Charlotte, were delivered to the Charlotte, Columbia $ 

Augnstx road, and delayed in reaching the point of final delivery 
beyond the nsnal time reqnired.in transportation; Held, in an action 
by plaintifffor damages caused by the delay, ( I )  That the defendant, 
having the control and operating the C., C. & A. road itself, received 
the goods at  Charlotte, and is liable to the plaintiK in  the absence of 
proof to show that the detention of the goods occurred beyond the 
southern ierminus of the last n~entioned road. (2) The duty of safe 
carriage attaches as the goods pass into the custody of each company, 
and ceases only when they are safely delivered to its successor. Lin& 
ley v. Railrood, 547. 
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14. T h e  nlensilre of d~l l lage3 oc~asioned by delay in shipment of goo(b. 
where the ca r~ , i e r  is not infor~ned of the special c i r c ~ ~ n ~ s t a n c e s  cans- 
ing the loss of the plaintiff's contracts with others, is the difference 
between their market valne at  the time tile!. cnght to have been deliv- 
ered, anti the iirne they were ill fhct delivered, if in equnliy good con- 
dition ; and if not, tfie damages sho~rld lie increased to the extent of' 
the  deterioration resulting frorr~ the delay. I h .  

12. T h e  verdict as to damages only is set :side and t1i:rt issue re-opened to 
the end that :In inquiry thereof may he made in the rolirt below. 
according to the rule above announced. l b .  

16. A railroad company is liable in damages sustained by reason of a delay 
in the shipment of freight. H,unch & P o p  v. Railroad, 570. 

17. \\'here i t  refnses to receire freight tendered for transportation, an action 
for the  penalty of fifty doll:~ri,  as provided by the act of 1879, cli. 
lS2, nlay be brought. I h .  

IS. Where the action is f o ~  the penalty for nllowing freight when received 
ti) remain unshipped f o ~ .  nlorc than five days, as provided by the ac t  
of 1874-'5, ch. 240, 2 ; Held, the "f i re  d:~ys" mean five foli runoirlg 
days, exclu4ve of t l ~ e  day of delivery and the dup of shipment. fb. 

19. Tl ie  clause in a bill of iadiug that the will be shipped .':it tllv 
convenience of the company," will not protect it fro111 liability for :trr 
nnrewsonnble delay. Ib., 573. 

20. Service of procew upon, 499; negligence 01; 508. 

RAPE, indictmen! for assault with intent, &c., 654 

RECEIVER, 116 (3); appointment of, 182. 

R15C'OGNIZAWCE ; i'ol appearanw, forfeiture uf, 663 

1. A bond taken by the sheriff' in a sum fixed by the co~11.t and made pay- 
able to the state, with condition to be void if the defendant n ~ & e  his 
personal appearance, &c., is valid as a recognizance. Slate v. 
Jmcs, 683. 

2 .  \$'here the defendant in snch case failed to appe:tr and judgment nisi 
was entered, and the sureties to the bond appeared in answer to a 
notice by sci. ja. and defended the action; Held, tllat the jndgnlent 
absolute rendered against them is not irregular. Th. 

:+. Forfeiture of. 668. 



INDEX. 

RECORDARI, when to move for, writ of, 62. 

RECORDS : 

1. Whenever there is a discrepancy between the certlhcate of the clerk 
of a court and the record, the latter controls. Malloy v. Bruden, 305. 

2. The transcript of a record on appeal must show the matters at issue 
in the case; they cannot be supplied by a reference to those in the 
record of another case. Brunch v. Ruilroud, 573. 

3. Under the act in reference to btlrnt or lost records, the recital of a 
record contained in a deed executed by virtue of court proceedings 
prior to 1865, is prima facie evidence of the existence and validity 
of the record; and the deed, of the decree upon wl~icli it purports to 
be founded. Bat. Rev., ch. 14. Isler v. Isler, 576. 

REFERENCE AND REFEREES : 

1 .  A reference for an account should not be ordered before passing npon 
a defence set up, which, if sustained, may put an end to the contro- 
versy. Com'rs v. Raleigh, 120. 

2. A referee's estimate of the value of board and lodging will not be dis- 
turbed, where there is no agreement as to tlie price. Wellborn v. 
Simonton, 266. 

3. Allowance of c*ommissions by referee, 416 (4). 

See also, page 403. 

REGISTER O F  DEEDS, proof of signature of, 269 (2). 

REGISTRATION O F  DEED, 315. 

REHEAR, petition to, 246. 

REMAINDER AlYD REVERSION, rights of tenant, 576; where dower 
right is involved, 312. 

RENTS AND PROFITS : 

Title to, 167 (3). 

Vendee entitled to, 266 (2). 

Evidence of rental value, 103 (5). 

REPARATION A N D  IMPROVEMETS, distinction between, 167 (4). 
95 
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R E P E A L  O F  STATUTE, 499 (2). 

R E T A I L I N G  ON CREDIT, 186 (2) .  

R E V E N U E  MATTERS, appeal from order of county con~n~issioners, 56 ( 2 ) .  

ROADS AND BBIDGES: 

1. A private-way was opened by the defendant for his own convenience 
and a bridge built over a creek which rat1 across it, and the public 
used the same with his knowledge and permission; the plaintiff sns- 
tained injnry caused by the breaking in of the bridge, which the 
defendant knew to be unsafe, but which was apparently in good con- 
dition ; Held, he was liable to the plaintiff in damages. Campbell v .  
Royd, 129. 

2. The duty of reparation and the liability for neglect in snch cases, rest 
upon the defendant, by whose irnplied invitation the public used the 
way. Ib. 

3. The defendant was convicted for obstructing a public highway, where it 
appeared that the same was established by a regillar proceeding insti- 
tnted for that purpose; the defendant was appointed and acted as 
overseer for one year, bnt failed to open the road ; his successor did 
open it, and in  so doing removed the fences which crossed i t  on the 
defendant's premises; the defendant replaced these fences, thereby 
obstructing the road ; Held, that the conviction was proper. Slate 8 .  

fifchler, 686. 

4. The  rule in this state in reference to the appropriation of private 
property to public use, is, not that the compensation to the owner 
shall precede the act of appropriation, but that provision shall be 
made by which he shall certainly and ultimately be paid. Ib. 

5. Indictment for obstructing road, 647. 

SALE OF L A N D  B Y  COMMISSIONER, deed operates fro111 day of 
sale, 391. 

SCHOOL FUND, what tines applied to, 120 (2). 

SCIRE FACIAS, a notice, 683. 

SECTION 133-See pages 197 el seq. 

SECTION 343-See pages 208 (2), 592, 593. 
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SELLING LIQUOR, on credit, 186 (2). 

SERVICE O F  PROCESS, jr~dgment void without, 375 (3). 

SICT-OFF, claim sounding in damages used as, 148 (4). 

S H E R I F F  : 

Deed of, operates from day of sale, 340, 391. 

When bound to obey warrant, 671 (5). 

SHIPPING AND PILOTAGE : 

1. The relation of master and servant exists between the owner of a vessel 
and a licensed pilot, temporarily taking the master's place in con- 
trolling the navigation of the vessel. Saulter v. Steamship Co., 123. 

2. Where a steamer collided with the plaintiff's boat lying at a wharf, 
there being room for the steamer to leave its mooring without the 
danger of collision ; Held, that the owner of the steamer is  liable to 
the plaintif in damages for the injury snstained. Ib. 

3. The pilot is individually liable only where he is in actual charge and 
solely at fault; and this must be affirmatively shown, together with 
the fact that there waswo fault on the part of the officers and crew of 
the colliding vessel, to relieve its owner of the prima facie liability 
for the accident; and any concurring negligence with the fault of the 
pilot will not exempt the owner. Ib. 

SIGNATURE, of Register, proof of, 269 (2). 

I SLANDER, pleading in, 159. 

SOLICITOR, can enter nol. pros., when, 701. 

SPECIAL PROCEEDING, 116 (2). 

SPECIFIC PERFORMANCE : 

Of par01 trust, 109 (4). 
Of contract for land porchase, 287, 297. 

I STANDING ASIDE JURORS, 671 (2). 

I STATEMENT O F  CASE, preparation of, 315 (6). 



STATUTIC OF LI,\IIT,ITIOTS ;1SD PIIESU\IIST1( )SS : 

Distinction hetween, 201. 

Agair~st creditor of est:~te, 440, 453. 

When heir ;rllowed to pie:~il, 456. 

IAegi~l:ltire 11ower over, 456 (3;. 

\Then statute begins to run, 478 (2) .  

SUXAIOXS, against corporation, upon w11or11 served, 49!l 

S7-RETT .1SD PKISC'IPAL: 

TVlierc additional security is given by the princip:~I delitor, wit11 no r ~ n ( l e ~ . -  
standing fill. further t i~nc ,  and the w::edy to enfbrce coliection rerri:~in. 
as hefore; Held, that the srirety is not thereby d i d : l r g e d  ; sriclr 
security ennres to the advantage of t l ~ c  surety. Stcd/inya v .  L a i ~ e ,  21-1. 

SITRWY: 

To appeal botld liable to judgulent rendered, 7 

On administri~tion bond, liability of, 391. 

Iiotice to, 472 (2). 
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TALES JUROR, qoalification of, 691. 

TAXATION : 

1 .  Property cannot be listed or taxed for any year preceding a current 
year. Johnson v. Royster, 194. 

2. The act of 1879, authorizing the collection of taxes and arrears due 
the city of Haleigh for the three years preceding its passage, does 
not confer the right to collect a tax upon property not listed accord- 
ing to the law. I b .  

3. Land shonld be listed for taxation in the name of the indivicli~al own- 
ers, and not in the name of the "estate" of one deceased. 1Cforrison 
v. McLauchlin, 251. 

4. A tax-title derived by a purchaser at sheriff's sale of land listed in 
the name of the "estate" of one deceased, is defective: the law 
requires personal service of notice of levy and sale upon the delin- 
quent tax-payer. I b .  

4. Whenever the anthorities of a town shall be commanded to levy and 
collect taxes to pay a judgment rendered againht it, they may appoint 
a special tax-collector to collect the same. Act 1876-'77, ch. 257. 
But this power to appoint such a collector 1s additional, and does not 
abridge their right to require the rollection to be made by the regu- 
lar officer appuinted for that purpose. Webb v. Beaufort, 496. 

TAXES : 

Appeal from board of commissioners, 56 (2). 

Of towns and cities, 489 (2). 

Of railroads, 519. 

Tax title, 251 (2). 

TENANTS I N  COMMON: 

1. In  partition of land, equality mnvt be had by compensation in nionep 
for the deficiency, according to the value of the land at  the time of 
division. The right to snch compensation arisex out of an implied 
warranty attaching to each share from all the other$. Cheatham v. 
Crews, 38. 

2. When one can purchase of another, 350. 

3. Sale of land for partition, 391. 
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Want of, does not prevent recovery, when, 87 (2) 

At execution and jndicial sale, 262 (.5). 
IJnder deed not registered, 333. 

TOWNS AND CITIES: 

1. Fines imposed and collected under city ordinances, are not included in 
the constitutional provision appropriating fines, &c., collec~ed in the 
several counties to the school fund. Com'rs v. Rnleiyh, 120. 

2. The power conferred 11y a town charter to pass ordinances for its local 
government, is in subordination to the public laws reyrrlating the 
same lnatter for the entire state; The~ejore ,  a town ordinance l~uoish- 
ing the offence of selling liquor on Sunday, must give way to the 
general .statute on that subject. Act 1877, ch. 38. The jurisdiction 
to try such offence is given to the superior court. State v .  Lunys- 
ton, 692. 

3. Repeal of charter, effect of, 489 (2) .  

4. Taxation by, 496. 

TRANSACTION WITH PERSON DECEASED, 208 12). 

TRANSCRIPT OF RECORD, 573. 

TRESPASS AND TROVER, complaint in, 27. 

1. Snbmission to the jury of a needless issue, and proof of an admitted 
fact, which are not seen to be prejudicial to the party excepting, are 
not assignable for error. Perry  v. Jachson, 103. 

2. The answer to an alleged imp~wper question, not the question itself, 
constitntes ground of exception. I b .  

3. Where the verdict upon several issues submitted is inco~isistent, a new 
trial will be ordered. Mitchell v. Brown, 156. 

4. A plea in abatement, or a motion to quash, after plea of "not guilty" 
entered, is only allowed at the discretion of the court. Stute v. Jones, 
671. 

.5. The standing aside jurors to the end of the panel, in the trial of capital 
felonies, where the prisoner's challenges are not exhausted before 
the "jurors stood asideJ' are tendered, is the recognized practice in 
this state. Ib. 
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6. Right of trial by jnry or by court in equity proceedings, 108. 

7. Allowing additional affidavits in certain cases, 182 (2).  

TRUSTS AND TRUSTEES: 

1. Where the defendant, in pnrsnance of a previous understanding, bought 
land for the joint benefit of the plaintiff and himself, the plaintiff 
paying a large portion of the purchase money and contributing 
equally to the employment of a common comsel in the management 
of the matter-both parties being mutually interested-and the 
defendant procured the deed to be made to himself alone; Held, that 
the plaintiff is entitled to an execution of the pawl trust, and to 
that end, to have the defendant declared a trustee for his benefit. 
Leggett v. Leggett, 108. 

2. This case is distinguishable from 5 ~ r n e r  v. Eford, 5 Jones' Eq., 106, 
since here, the plaintiff is not attempting to have a fraudulent con- 
tract enforced, but an agreement subsequent and wholly discon- 
nected. I b .  

3. Trust to secure creditors, personal property exemption, 243. See also, 
362 (4). 

UNDERTAKING ON APPEAL, need not be signed by appellant, 7. 

UNREGISTERED DEED, title under, 333. 

USURY: 

To avoid a bond on the ground of usury, it must be shown to have been 
illegal ab  initio; for if good in its creation, it cannot be avoided by 
any subsequent usnrions agreement. Wharton. v. Eborn, 344. 

VACATION O F  JUDGMENT, against infant, 35. 

VARIANCE I N  PLEADING, 151, 379 (3). 

VENDOR AND VENDEE : 

Fraudulent deed, 266. 

Equity for payment, lien, 261. 

Vendee entitled to rents, 266 (2). 

VESSEL, owner of, when liable in damages, 123. 



1. A jnstice's warrant Sol. l:irceny, which describes the offence with su f i -  
cieut precision to apprize thc :I(-cusetl of the clz~rge, is good, though 
defective in forin, aml will protect the otficcr who executes it. Stutr 
v. Jones, G I .  

2. I h t  in cases aeterniin:~Lle before a justice, the warrant is the "indict- 
~lient," and must set uut  the facts constitnring the o8ience with cer- 
tainty. l b .  

:3. .l regul:ir officer is liorrnd to  obey a warrant directed to h i ~ n ,  if it is 
f i ~ r  :tu offence within the j~ir isdic~ion of the jnsticc (either to bind 
over or try the partyj ; :tnd :t special oilicer is equally protected by 
the 1:rw when he executes sucll w:iriant, tllor~gh not bound to obey it, 
nor sworn as a rey111:w oflicer. Ib. 

4. T l ~ c  prisoner, under the circrr~ns~;~nces of this case, is gnilty of murder 
in slaying the officer sl~eci:~!ly npl~ointed to execute the warrant, the 
s:imc. being re:d to the prisoner, who was also iuformed that the 
arrest w:is made under its :mthority. 16 .  

6\.'AItRASTY: 

Implied in partition of land, 38. 

I n  sale of horhe, 190. 

WILLS: 

1. Where :L testator expresses a ruanifest purpose of disposing of prop- 
erty of mother, to vjhon~ the testator devises prol'erty of his own, it 
is irnlnaterial whether he believed he had title and the right to will 
it.; or, where the testator, having an nndivideti interest in the pro[)- 
erty, devises it specificdly; in either case, the devisee or co-owner 
must elect between his interest in the same and any other interest 11e 
may take under the will. I de r  v. Isler, 551. 

2. The  probate of a will in coinmon forrn and the grant of letters testa- 
mentary by the probate conrt, is conclnsive as to the fact that there is 
a will and an executor thereof, so long as the adjudication of probate 
stands unreversed: it callnot be collaterally impeached in another 
court. (Cases in which the probate court acts without jurisdiction of 
the  particular case, reviewed by SXITH, C. J.). London v. Rail- 
road, 584. 

3. Whether the letters be void or voidable, a bona jide payment of a debt 
due to the estate will be a discharge to the dehtor. I b .  
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4. The probate of a will is conclusive until revoked by a direct proceed- 
ing in the probate court for that purpose ; and a certified copy thereof 
is competent evidence under Bat. Rev., ch. 119, 2 40. Hampton v. 
Hardin ,  592. 

5. A devisee under a holograph will is a competent witness to prove the 
will. T h e  disqualification of interest is removed by the act of 1866, 
and section 10, chapter 119 of Battle's Revisal, applies only to wills 
thnt have attesting witnesses, and to the attesting witness. I b .  

6. T o  cam. ont the general intention of the testator, the court supply an 
omitted word in the following clause of the will : " I n  case it should 
be more convenient to my beloved wife to have [sold] the land and 
even the negroes, the latter I snppose she ought to keep, as she will 
have two-thirds during widowhood and one-third in fee, she is  at  
liberty to d o  so, as she will have ample money to purchase else- 
where." Howerton v. Henderson, 597. 

7. A legacy to one deceased at  the time the will was made, like lapsed 
legacies, goes to the residuary legatee, whenever i t  appears from the 
words of the will that the testator has not expressed a different inten- 
tion. Mc~bry v. Stafford, 602. 

8. The trustee of the residuary legatee is not a necessary party to an 
action brought by the next of kin against the executor, to recover a 
sum beqneathed to one deceased, thongh the same may have been 
paid to the  trustee by the executor. Ib. 

9. The testator provided "that all property, money and effects, willed by 
me to my wife, that may he left at  her decease, shall be equally 
divided," &c.: Held, that the word "property," being associated with 
"money and effects" and taken in connection with other provisions 
of the will, has a restricted import and does not embrace the lands 
devised. Brawley v. Cbllins, 605. 

M7 ITNESS: 

1. The  ruling in Hason v. ~MeCormick, 80 N. C., 244, in reference to 
inconipetency under section 343 of the Code, in  case the witness ever 
had an interest in the event of the action, approved. Hampton v. 
Hnrdin ,  592. 

2. Where a witness is ruled out as incompetent, i t  is not necessary to set 
out what i t  was expected to prove; but if the objection be to his 
competency to testify to certain definite matters, what he proposes to 
testify must appear, that the conrt may pass u p  it. Ib. 

3. A party cannot contradict his own witness ; where the state called and 
examined a witness, who was afterwards put upon the stand and 

9 6 



INDEX. 

examined by the defendant, it ulus held innrl~nissible for the state on 
cross-exanlination to discredit him. ~Ytcife v. Tciylor, 694. 

LVITSESS : 

Esarnination of, discrediting, 103 (3, 4), 634. 

Devisee competent to prove will, 592. 

Before grand jnry, whom s w o q  695. 

WRITS O F  ERROR, abolished, 478 (4). 


