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CASES 

ARGUED AND DETERMINED IN THE 

SUPREME COURT 
O F  

NORTH CAROLINA 

AT 

RALEIGH 

FEBRUARY TERM, 1882. 

MARY TUCKER, EXR'X, V. GEORGE S. BAKER, ADM'R. 

Complaint-Practice. 

Objection to a complaint, upon the ground that  i t  does not state facts sufficient 
to constitute a cause of action, may be taken by motion in this court. 

CIVIL ACTION tried at  Fall Term, 1881, of FRANKLIN Superior Court, 
before Gudger, J. 

The action was brought to Fall Term, 1879, and the entry was then 
made on the docket-('Time to file pleadings." The complaint was 
filed just before Spring Term, 1881, and is as follows: 

1. That James Murphy on the 25th of May, 1859, executed to H. 
Harris his promissory note under seal in the sum of three hundred 
dollars, in words and figures as follows, to wit, One day after date I 
promise to pay H. Harris, or order, three hundred dollars for 
value received. Witness my hand and seal, May 25th, 1859. ( 2 ) 
(Signed and sealed by Jas. Murphy.) 

2. That  on the 17th day of October, 1859, there was paid on said 
note the sum of one hundred dollars, which payment is endorsed 
thereon, and no other payment has been paid on account of it. 

3. That James Murphy died in Franklin County in 186-. W. H.  
Spencer was his administrator, but died in 1877, and letters of adminis- 
tration de bonis non were issued to the defendant Baker, and he is 
now such administrator. 
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4. J. B. Tucker died in 1862, leaving a last will and testament in 
which the plaintiff was named executrix, and the will was duly admit- 
ted to  probate and the executrix qualified as such. 

5. That there is due and owing on said note, with interest to Octo- 
ber 17th, 1879, four hundred and fifty-five 62/100 dollars, of which 
two hundred and seven dollars is principal money. 

Wherefore the plaintiff prays judgment against the defendant for 
said sum, with interest, and for costs of action. 

When the case was called for trial at  Fall Term, 1881, the defend- 
ant asked for leave to file an answer, which was resisted by the plain- 
tiff. His Honor overruled the defendant's motion to file an answer, and 
rendered judgment against him for want of an answer, from which 
the defendant appealed. 

Mr.  J .  J .  Davis, for plaintiff.  
Messrs. Reade, Busbee &: Busbee, for defendant. 

ASHE, J. I n  this court the counsel for defendant moved that 
the action be dismissed for the reason, that the complaint does not 
state facts sufficient to constitute a cause of action, and we are of 
the opinion the objection is well founded. 

 he Code of Civil Proccedure provides (section 95) that the 
( 3 ) defendant may demur to the complaint when i t  shall appear 

upon the face thereof, either, 
1. That the court has no jurisdiction of the person of the defendant 

or the subject of the action, or, 
2. That  the plaintiff has no legal capacity to sue, or 
3. That there is another action pending between the same parties for 

the same cause of action, or 
4. That  there is a defect of parties, plaintiff or defendant, or 
5. That  several causes of action have been improperly united, or 
6. That the complaint does not state facts sufficient to constitute 

a cause of action. 
By section 98: That when any of the matters enumerated in section 

95 do not appear upon the face of the complaint, the objection may be 
taken by answer. 

And by section 99: If no objection be taken either by demurrer or 
answer, the defendant shall be deemed to have waived the same, ex- 
cepting only the objection to  the jurisdiction of the  court, and the 
objection that  the complaint does not  state facts  sufficient t o  con- 
stitute a cause of action. 

Thus i t  would seem that the two last objections may be taken either 
by demurrer or on motion ore tenus. Such is the construction which 
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has been given to these sections by this court. I n  Pescud v. Hawkins, 
71 N. C., 299, Mr. Justice BYNUM, speaking for the court, said: "By 
the latter system of pleading (C. C. P.) the objection to the juris- 
diction can now be taken only by answer or demurrer, the demurrer 
being either written or ore tenus;" and in McDougald v. Graham, 
75 N. C., 310, i t  is held that "whenever i t  shall appear to the court 
that a cause of action is not stated in the complaint, the action should 
be dismissed." 

In  the case before us the complaint does not allege that the plain- 
tiff or his intestate had sny interest in the note sued on, either legal 
or equitable, nor does i t  state to whom the note is due, except 
that it was executed to H. Harris, but fails to connect himself ( 4: ) 
or his intestate with the title of Harris. There is nothing stated 
in the complaint to show that the plaintiff has the right to recover 
upon the said note. The action must therefore be dismissed. 

PER CURIAM. Dismissed. 

Cited: Clements v. Rogers, 91 N.C. 64; Hunter v. Yarborough, 92 
N.C. 70; Burbank v. Comrs., 92 N.C. 258; Johnson v. Finch, 93 N.C. 
208; Knowles v. R. R., 102 N.C. 63; Peacock v. Stott, 104 N.C. 156; 
McKinnon v. Morrison, 104 N.C. 360; Blow v. Vaughan, 105 N.C. 209; 
Baker v. Garris, 108 N.C. 225, 227; Conley v. R.R., 109 N.C. 696; 
Joyner v. Roberts, 112 N.C. 113; Farthing v. Carrington, 116 N.C. 
327; Milliken v. Denny, 135 N.C. 24; Miller v. Roberts, 212 N.C. 
129; Raleigh v. Hatcher, 220 N.C. 616; Barker v. Barker, 232 N.C. 
495; Anderson v. Atkinson, 235 N.C. 301; Aiken v. Sanderford, 236 
N.C. 762. 

WILLIAM J. BEST v. WILLIAM P. CLYDE, AND OTHERS. 

Pleading-Impertinent Matter-Appeal. 

A motion to strike alleged improper matter from a complaint will not be con- 
sidered after answer or demurrer, or even after a n  order for time to plead. 
Nor will a n  appeal lie from a refusal to grant such motion. 

MOTION heard a t  Chambers in Raleigh on the 11th of February, 
1882, before Graves, J .  

The plaintiff filed his complaint within the first three days of Fall 
Term, 1881, of the superior court of Rowan and the record shows an 
order to have been then entered "that the defendants have sixty days 
to answer the complaint"; or, as stated in the accompanying case, 
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"in which to answer or demur." Before the expiration of the time 
limited, it was prolonged by agreement of plaintiff's counsel to the 
first day of March. 

Meanwhile, notice was served on one of the plaintiff's counsel of 
an intended application for a still further extension until the ensuing 
term of the court; in pursuance of which a t  chambers on February 4th, 

the day appointed, a motion was made before the judge for the 
( 5 ) proposed extension and also to have stricken from the complaint 

certain objectionable parts, enclosed in brackets, for immate- 
riality and impertinency. In support of the motion, the defendants 
produced and read in evidence the affidavit of one of their number, 
taken on the 9th day of January preceding, the substance of which is 
that the complaint being voluminous and the defendants' counsel 
closely occupied with other professional business during the term, they 
were unable to bestow upon it the attention and scrutiny necessary in 
preparing the defence, and were allowed sixty days' time to prepare 
and put in their answer; that upon a subsequent careful and full ex- 
amination given by counsel, affiant was advised by them that the 
complaint contains much irrelevant and immaterial matter; that the 
defendants ought not to be required to answer or litigate; and that 
further time still was needed and should be asked for putting in the 
answer, in order that the defendants might apply to strike such ob- 
noxious matter from the complaint and have it reformed. The plain- 
tiff's counsel insisted that the motion to strike out should not be en- 
tertained, inasmuch as no notice had been given, and "he was not 
then prepared to proceed to the hearing." Notice was then drawn 
up and accepted and an order entered in the following terms: 

"The motion of the defendants for further time to answer was 
argued by counsel and heard by the court, and by consent i t  is ordered 
that the time of sixty days, given for the defendants to answer, shall 
be extended to such time as hereafter indicated by the court. It is 
further agreed by the counsel for both parties, that this court shall 
hear a motion of the defendants to strike out portions of the com- 
plaint, as irrelevant and redundant, and immaterial and impertinent, 
a t  Raleigh on Saturday, February l l t h ,  1882. 

(Signed) J. F. GRAVES, Judge, etc." 

( 6 ) Accordingly upon the hearing on that day, upon the facts 
stated and after argument, his Honor adjudged that "the mo- 

tion to strike out be overlooked," and gave time for answering until 
the 25th day of April. From the refusal to grant the defendants' mo- 
tion, they appeal. 
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\ 
Messrs. Merrimon & Fuller, John Gatling and J .  S. Henderson, for 

plaintiff. 
Messrs. D. Schenck and Reade, Busbee & Busbee, for defendants. 

SMITH, C. J., after stating the above. The fit and appropriate time 
for making the application for the removal of obnoxious and improper 
matter from a complaint, is and must be before answer or demurrer and 
before the granting of further time for either. 

In  New York, from which state our code system of procedure is de- 
rived, the practice is controlled by a rule, and in its construction and 
enforcement it is held, that motions to correct or to render pleadings 
more definite and certain are waived by the service of an answer to 
an impeached pleading, or b y  a n  extension of time to plead; or b y  any 
act legally admitting that a sufficient issue is  raised. New York 
Practice; (Tiffany &; Smith 430) Bowman v. Sheldon, 5 Sandf. (N. Y.) 
657; Wall  v. B u f .  W a t .  Works  Co., 18 New York, 119. 

Such also is the rule that prevails in equity. "For mere imperti- 
nence," says a standard author, "a reference cannot be obtained after 
the defendant has answered, or submitted to answer b y  obtaining an 
order for time." 1 Dan. Ch. Pr., 405. 

After an answer, or even after an order for time to answer, the de- 
fendant cannot move to refer the bill for impertinence, though he 
may obtain a reference for scandal. 2 Mad. Ch. Pr. 276. See also 
Coop. Eq. PI. 19; Story Eq. PI., Sec. 270. While we have no pereip-  
tory written rule, and the rule put in form is but the enuncia- 
tion of a mode of judicial procedure under the new practice, ( 7 ) 
found to be both convenient and useful, and a party is not de- 
barred from making the motion, because of his omission to make it 
in apt time, the application afterwards is addressed to the sound dis- 
cretion of the judge exercised in view of all the attending facts and cir- 
cumstances. 

While he possesses the undoubted power to grant the motion, so he 
may in his discretion refuse it, and the refusal is not an error in law 
admitting of correction by appeal; nor does it "affect a substantial 
right" within the meaning of section 299 of the Code. 

When the refusal to exercise a discretionary power vested in the 
judge proceeds from a supposed defect of power, and this plainly 
appears in the record, the error will be corrected to  the end that the 
discretion may be exercised. Powell v. Jopling, 47 N. C., 400; Stephen- 
son v. Stephenson, 49 N. C., 472; Henderson v. Graham, 84 N.  C., 
496. 

But the grounds for the refusal must not be left to uncertain infer- 
ence or conjecture, but the fact must be shown; or it will be assumed 



I N  THE SUPREME COURT. 186 

to be an act of discretion, the sufficiency of the reasons for which 
must be conclusively determined by the judge himself. 

It is unnecessary, therefore, to enter upon an examination of 
the merits of the controversy as to the form of the complaint, as they 
might have been presented, had the application not been deferred, 
and we purposely refrain from doing so. Nor do we concur in that 
interpretation of the record which treats the assent of counsel to the 
hearing of the motion at  the adjourned time, as a waiver of any 
ground of resistance to it, nor was i t  so understood and acted upon 
by counsel or by the judge. 

The very objection was urged and pressed, when it came up to 
be considered and decided as i t  has been in argument here upon the 

appeal from the ruling below. 
( 8 ) The want of notice was removed, but not the grounds of resist- 

ance to the motion, as well based upon the inopportune time 
of making it, arising out of the precedent action and delay, as upon 
the merits of the proposition itself. The opposition to it was not im- 
paired by a consent that the motion should be heard, a t  the time, 
to which the hearing of the other for a further extension of time and 
to fix it, was adjourned. 

We are therefore of opinion that the refusal complained of is not 
the subject matter of appeal, and the appeal must be dismissed, and 
i t  is so adjudged. 

Let this be certified to the superior court of Rowan. 
PER CURIAM. Appeal dismissed. 

Cited: Thames v. Jones, 97 N.C. 126; McGill v. Buie, 106 N.C. 246; 
Smith v. Summerfield, 108 N.C. 288; Conley v. R.R., 109 N.C. 696; 
Hensley v. Furniture Co., 164 N.C. 152; Lee v. Thornton, 171 N.C. 212; 
Parrish v. R.R., 221 N.C. 297. 

P. H. CAIN AND OTHERS v. COMMISSIONERS O F  DABIE COUNTY. 

Fence-Law-Local Option Legislation-Taxation-Local Assessment. 

1. Under the provisions of the "fence law" act of 1881, ch. 172, the commission- 
ers of Davie County were proceeding to collect the tax assessed upon land 
to defray the expenses of building the fence, and the court refused to 
grant  a n  injunction to rstrain them ; Held no error. 

2. Held further: The provision in said act tha t  i t  shcmld take effect upon the 
happening of a contingent event, to-wit, upon its being approved by the 

26 
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necessary number of qualified voters, is not a transfer of legislative power 
to the voters. 

3. The ruling in S'inzpson 2;. Commissioners, 84 N. C., 158, that  the decision of 
the commissioners to the effect that a majority of the voters favored the 
enactment is final, approved. 

4. The constitutional provision that taxation shall be equal, uniform, and 
within certain limits, does not apply to local assessments imposed upon 
owners of property, who in respect to such ownership are  to derive a 
special benefit in the local improvements for which the tax is expended. 

MOTION by plaintiffs for an injunction to restrain defendant ( 9 ) 
cornnlissioners from collecting a certain tax, heard a t  Fall Term, 
1881, of DAVIE Superior Court, before E w e ,  J. 

The general assembly, at its session in 1881, passed an act intended, 
as  expressed in its title, to prevent live stock from running a t  large 
in  the counties of Davie and Anson, by erecting a fence around their 
boundaries, the fifteenth section of which is in these words: 

"Whenever a majority of the qualified voters of said counties, or any 
township thereof, as appears by the returns of votes cast for the var- 
ious electors of president of the United States a t  the last presidential 
election, shall by petition, duly signed, signify to the board of county 
commissioners of Davie and Anson counties, their approval of the 
provisions of this act, that thereupon the provisions of this act shall 
be in full force and effect; and the said board of county commissioners 
shall thereupon advertise by posted notices a t  five or more public 
places in each township in said counties, and in a newspaper in the 
town of Mocksville, the enforcement of the provisions of this act, and 
proceed t o  execute the duties imposed upon them by the provisions of 
this act;  and the board of commissioners of Anson county shall like- 
x-ise advertise by posting as aforesaid, and by publication in a news- 
paper established in Wadesboro; provided that before the conmission- 
ers of Anson county shall declare the provisions of this act in force, 
they must be satisfied that a majority of the qualified voters of said 
county have signed the petition herein provided for." Acts 1881, ch. 
172. 

The duties the board of commissioners are directed to  perform are 
prescribed in the tenth, eleventh and twelfth sections, as follows: 

See. 10. It shall be the duty of the board of county comn~issioners 
of Davie and Anson counties to  erect a good and lawful fence around 
the entire counties of Davie and Anson, or such townships therein 
as  shall avail themselves of the provisions of this act, and to 
erect gates on all the highways leading into said counties, and ( 10 ) 
to  keep the same in good repair. 
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Sec. 11. If the owner of any land shall object to the building of any 
fence, herein allowed, his land not exceeding twenty feet in width shall 
be condemned for the fence-way as land is now condemned for rail- 
road purposes by the North Carolina railroad company; provided that 
no fence shall divide a tract of land against the consent of the owner, 
but may follow the boundary lines thereof; provided further, that  
when a public highway divides a tract of land, the fence may f o l l o ~  
the highway even against the consent of the owner of the land so 
divided. 

Sec. 12. That  for the purpose of carrying out the provisions of sec- 
tion ten of this act, the county coinmissioners may lery and collect, a s  
they do other taxes, a special tax upon all the real property taxable 
by the state and county within the county or township which may 
avail themselves of the provisions of this act. 

A petition approving and accepting the act and intended to fulfill 
the  condition preceding its going into effect, containing the signatures 
of more than a majority of the electors who voted a t  the election 
designated, was presented to the com~nissioners; and, adjudging a coin- 
pliance with its requirements, they proceeded to give public notice of 
the fact and to  declare that  the act had been approved by the neces- 
sary number of qualified voters, and would go into operation and be 
enforced on and after the first day of May,  1881. 

The present action was instituted on April 30th, the day preceding 
tha t  fixed by the conlniissioners, and a complaint then filed reciting 
the substance of the enactment, and the action of the comnlissioners 
under it, and alleging as grounds of objection thereto, tha t  

1. The necessary number of qualified ~ ~ o t e r s  had not signified 
( 11 ) their approval, many of those whose names xere  signed not 

being such. 
2. The boundary fence would be thirty-fire miles in length, oner- 

ously expensive to those who were to be taxed for its construction. 
3. The tax required would exceed the constitutional limit. 
4. The act had not been submitted to a ~ o t e  and rece i~ed  the popu- 

lar approval. 
5. The restriction of the tax to real estate violates the equality and 

uniformity prescribed in article fire, section three, of the constitution. 
6. The taking and appropriating lands for the fence-way cannot be 

done without indemnity to the on-ner. 
7. The requirement that  stock be penned before the construction of 

the fence is premature and unwarranted. 
On May 2nd application m-as made to  the judge a t  chambers, sup- 

ported by the verified complaint as evidence, for an injunction, and 
thereupon i t  was ordered that the coinmissioners show cause before 
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him a t  Winston, on M a y  17th, why an injunction should not issue, 
and meanwhile they were restrained from taking further action in 
the  premises. At  the hearing of the motion an affidavit of one of the 
plaintiffs was introduced, containing lists of names of persons on the 
petitions of approval, who are alleged not to  be on the  registry of the 
different townships from which the several petitions profess to  come, 
and also an  affidavit of one of the con~n~issioners, avowing the integ- 
rity of the conduct of the board in making the canvass and ascer- 
taining the result, and his belief, then and still, tha t  the approval 
did proceed from a majority of the qualified voters of the county, 
his Honor denied the motion for an injunction and taxed the plaintiffs 
with the costs, from which ruling they appeal. 

At the fall terin following, the plaintiffs make a second applica- 
tion to  the  succeeding judge for an injunction, and in its support offer 
an additional affidavit. and say that  the commissioners have 
levied a tax upon the lands in their county, (while the  state and ( 12 ) 
county taxes for general purposes are 6934 cents upon the hun- 
dred dollars valuation) of 25 ceilts additional in disregard of the 
limitations imposed in the constitution, and that  they have improperly 
used and misappropriated portions of a balance in the county treasury 
collected for county purposes under the general law. This charge is 
met by a counter-affidavit of the same coniniissioner, who states that  
the fund applied to  the building of the fence was intended to  be re- 
placed out of the  tax levied under the act, none of which had yet come 
in, and tha t  they intended to use no more of it, and that  the 25 cent 
tax had been assessed in the manner prescribed by law. 

This motion was also denied, and the plaintiffs again appealed. 
Transcripts in both appeals are sent up and constitute two cases in 

this court. 

Messrs. Watson & Glenn and Furches, for plaintiffs. 
Mr. J .  M. Clement, for defendants. 

SMITH, C. J. After stating the above. It was wholly unnecessary, 
and attended with useless expense, to prosecute both appeals, since 
every exception to which the first refusal of the writ is liable lies with 
equal force against the last, and the same relief is attained by allow- 
ing i t  upon either application. We should be disposed therefore to 
tax the appellants with the costs of a needless record, if the merits 
were found to be with them upon the subject matter in dispute, and 
if we should direct the issuing of the injunction. 

The arrest of proceedings to  enforce the act is asked upon the sev- 
eral grounds that  the form of legislation adopted, making the opera- 

29 
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tion of i t  dependent upon the volition of voters, is unwarranted as an 
attempted abnegation of legislative functions; there has not 

( 13 ) been a compliance with the precedent condition of a written ap- 
proral of a majority of the qualified voters; and the provisions 

of the enactment are repugnant to the constitution. 
These we propose to  examine. 
1. The form of legislation: 
It has not been seriously questioned that  the legislature may make 

an enactment to take effect only upon the happening of a contingent 
event; but it has been earnestly maintained that  vhen the events is 
the expression of the popular will, ascertained by an election, it is in 
effect a transfer of legislative power to the voters. In  reference to  this 
distinction, REDFIELD, C. J., in an elaborate opinion delivered in State 
v. Parker, 26 Ver., 357,says, that  "the distinction attempted between 
the contingency of a popular vote and other future contingencies is 
without all just foundation in sound policy and sound reasoning." 
What  differences may be found in the adjudications elsewhere, it is 
settled by the decision in Manly v. City of Raleigh, 57 Y. C., 370, 
that  such power may be exercised by the legislature, and i t  is declared 
tha t  "when it is provided that  a lam shall not take effect unless a 
majority of the people ~ o t e  for it, or it is accepted by a corporation, 
the provision is in effect a declaration that in the opinion of the legis- 
lature the law is not expedient, unless it be so voted for or accepted.'' 
This principle underlies all "local option" legislation and is fully rec- 
ognized and established in this state. Caldwell v. Justices, 57 N. C., 
323. 

2. The oneration of the act:  
The plaintiffs insist that  the requisite number of voters have not 

given their sanction to the law, and that  many of thein ~vhose names 
are signed to the petitions are not of the class of qualified voters of 
the countv. 

I t  does not appear, however, that  the number of subscribing peti- 
tioners exceeds half the number of those who voted at  the preceding 

election of electors of president, and the conlmissioners have 
( 14 ) adjudged the fact that  the preliminary condition to  the opera- 

tion of the act has been fulfilled, and acting upon the decision 
they have entered upon the duties it has enjoined, and given public 
notice thereof. The proposal is to show the necessary number have 
not approved, by impeaching the electoral qualifications of a large 
number of those who have signed the petitions, upon which the action 
of the conlmissioners is based, and thus practically reverse their judg- 
ment. I s  i t  admissible to  do this? I n  Simpson v. Commissioners of 
Mecklenburg, 84 N. C., 158. a similar attempt was made to  go be- 
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hind the determination of the comnlissioners as to the result of an 
election to ascertain the will of the voters, and it  was said "that under 
the statute which requires the cominissioners after examination of 
the returns to  ascertain and declare the result, their decision upon the 
returns of an election regularly and properly held is final and conclu- 
sive. * * " Upon the fair and honest exercise of their judgment 
in determining the vote, the validity of the act is suspended, and its 
operation is not left to the uncertainties of a future inquiry." This 
is decisive of the point, and we can see no ground upon which the 
present case can be distinguished from that, except that in the latter 
the duty is prescribed in more explicit terms. They must act when 
the necessary number of qualified voters "shall by petition signify t o  
the board of commissioners of Davie and Anson counties their ap- 
proval of the provisions of this act." The conlrnis~ioners must therefore 
ascertain and determine the fact when such approral is given, and 
this being declared, the lam by its terms takes effect and they are to  
proceed to the execution of its commands. I t  is of the highest impor- 
tance that laws should be known and certain, and when they are to go 
into operation upon some contingent event, that event should be con- 
clusively settled and not left open to question by any suitor who may 
choose to  contest the fact upon which its validity depends. 
This has been left to the decision of the commissioners, and their ( 15 ) 
decision ought to  be and in our opinion is final. 

The serious inconveniences and embarrassments that will follow 
the recognition of the right of the citizen to  controvert the truth of the 
declared fact, are pointed out in the recent case of Sorment v. Char- 
lotte, 85 N. C.. 387, and need no reiteration. 

3. The method of taxation: 
The constitution directs that, taxes be imposed by a uniform rule 

upon moneys, credits and investments, and upon real and personal 
property according to its true value, (-4rt. V, Sec. 3,) and that  such 
as are "levied by any county, city, town or township shall also be 
uniform and ad valorem upon all property therein." Art. VII, Sec. 9. 

These restraints are referable to  taxation of obiects in which all have 
a common interest, and when disregarded render the levy invalid. 
Young v. Henderson, 76 N. C., 420, and cases cited. But there is a 
class of taxes, or as they are often designated, local assessments, which 
are imposed only upon those owners of property who in respect to such 
ownership are to  derive a special benefit in the local improvements 
for which they are to be expended, and are not within the restraints 
put upon general taxation. 

After enumerating various objects for which local assessments are 
made, such as opening streets, constructing levees, laying pipes for 
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drainage, Judge COOLEY remarks, that  to warrant the levy of local as- 
sessments, there must not only exist in the case the ordinary elements 
of taxation, but the object must also be one productive of special local 
benefits, so as to  make applicable the principles upon which special 
assessments have hitherto been upheld." Cooley Tax., 428. 

Referring to  provisions in the constitution of several states which 
require uniform and equal taxation on property, the same author 
says: "The view generally expressed is that though assessn~ents are 

laid under the taxing power and are in a certain sense taxes, 
( 16 ) yet they are a peculiar class of taxes and not within the mean- 

ing of that term, as i t  is usually employed in our constitutions 
and statutes." Ib., 446. 

"A constitutional provision that taxation shall be equal and uni- 
form throughout the state," observes Mr. Justice DILLON, "does not 
apply to  local assessments upon private property to  pay for local im- 
provements." 2 Dill. Mun. Corp., Sec. 617. To like effect, Bur- 
roughs Tax., Sec. 39. 

I n  Moore v. Stocker, 1 Allen, 150, HOAR, J., lays down the rule in 
these words: "When the assessment is made upon persons in respect 
of their ownership of a particular species of property which receives 
a peculiar benefit from the expenditure of the tax, i t  is valid, although 
it  does not operate upon all persons and property in the community." 
Dargan v. Boston, 12 Allen, 223. 

I n  People v. Mayor, etc., of Broolclyn, 4 N. Y., 410, the court de- 
clared: "The amount of each man's benefit in general taxation can- 
not be ascertained and estimated with any degree of certainty, and 
for that  reason a property tax is adopted instead of an estirnate of 
benefits. In  local taxation however for special purposes, the local 
benefits may in many cases be seen, traced and estimated with reason- 
able certainty. At least this has been supposed and assumed to be 
true by the legislature, whose duty it is to  prescribe the rules on which 
taxation is to  be apportioned, and whose determination of this matter, 
being within the scope of its lam7ful power, is conclusive. "The rea- 
soning in this case," is the comment of Judge COOLEP, "has been gen- 
erally accepted as satisfactory, and followed in subsequent cases," 
which are referred to in the margin. Cooley Const. Lim., 506. 

We can scarcely conceive a case more clearly within the compass of 
the rule than that now under consideration. The general law requires 
a sufficient fence to  be built and kept up around all cultivated land to 

protect it from the depredations of stock, at  a very great and 
( 17 ) unceasing expense, becoming the more onerous as the material 

used in its construction becomes scarcer and more costly. The 
enactment proposes to dispense ~ ~ i t i l  separate enclosures for each 
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man's land, and substitute a common fence around the county bound- 
ary to  protect all agricultural lands from the inroads of stock from 
abroad, and the fencing in of stock owned within its limits. It creates 
a cominunity of interest in upholding one barrier in place of seperate 
and distinct barriers for each plantation, and thus in the common bur- 
den lessens the weight that each cultivator of the soil must otherwise 
individually bear. As the greater burden is thus removed from the 
land owner, he, as such, ought to bear the expense by which this re- 
sult is brought about. The special interest benefited by the law is 
charged with the payment of the sun1 necessary in securing the bene- 
fit. This and no more is what the statute proposes to  do, and in this 
respect is obnoxious to no just objection from the taxed land-proprie- 
tor, as i t  is free from any constitutional impediments. 

4. The excess over the limits of taxation: 
From what has been said, this as well as the other provisions of the 

constitution which prescribe the mode of taxation, are not intended 
t o  be, and are not restraints upon the species of local assessments to  
which the present belongs But if it were, the objection is removed by 
the special approval of the general assernbly given in the act itself. 
Const., Art. V, Sec. 6, interpreted in Brodnax v. Groom, 64 N. C., 244, 
and in numerous legislative acts. 

I n  our opinion all the grounds upon which the court is asked to in- 
terpose and frustrate the execution of the enactment are untenable, 
and the injunction was properly refused. 

We, therefore, declare there is no error, and sustain the ruling of 
his Honor. Let this be certified. 

No error. Affirmed. 

Cited: Shuford v. Cornrs., 86 S.C. 554; Smallwood v. New Bern, 
90 N.C. 40 ; Comrs. v. Comrs., 92 N.C. 183 ; Busbee v. Comrs. 93 N.C. 
148; McDowell v. Construction C'o., 96 N.C. 532; S. v. Emery, 98 N.C. 
772; Raleigh v.'Peace, 110 N.C. 38, 51; Claybrook v. Cojnrs., 114 N.C. 
461; Bank v. Comrs., 116 N.C. 365; Smalley v. Comrs., 122 N.C. 611; 
S. v. Sharp, 125 X.C. 632; Black v. Comrs., 129 N.C. 126; Harper v. 
Comrs., 133 N.C. 110; Comrs. v. R.R., 133 K.C. 220; Smith v. School 
Trustees, 141 N.C. 148; R.R. v. Comrs., 148 N.C. 235; Sanderlin v. 
Luken, 152 K.C. 741; Tripp v. Comrs., 158 N.C. 186; Gill v. Comrs., 
160 N.C. 182; Sewell v. Green, 169 N.C. 463; Cottrell v. Lenoir, 173 
N.C. 144; Gastonia v. Cloninger, 187 N.C. 768; Reed v. Engineering 
Co., 188 1J.C. 43; Saluda v. Polk County, 207 N.C. 184; Raleigh v. 
Bank, 223 N.C. 298, 300. 
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( 18 
COMMISSIONERS O F  DAVIE COUNTY v. HARRISON COOK. 

Appeal-Condemnation of Land-Jurisdiction. 

1. No appeal lies from a n  interlocutory order appointing commissioners to  
assess damages for condemnation of land for a fence-way under the act of 
1881, ch. 172. 

2. Where a court of record of common law jurisdiction in  the county i n  which 
the land is situate, is authorized to appoint commissioners to condemn the 
land for certain purposes, i t  seems that  the judge riding the district in 
which said county is embraced, though not in the county, may exercise the 
jurisdiction. 

APPEAL from an order made a t  Winston on May 17, 1881, in a case 
pending in DAVIE County, by Seymour, J. 

The defendant appealed from an  order appointing commissioners to  
assess damages for the condemnation of land, for the  purposes set out 
in the opinion. 

Mr. J. M. Clement, for plaintiffs. 
Messrs. Watson & Glenn and Furches, for defendant. 

SMITH, C. J. T O  carry out the directions of the act for the  construc- 
tion of a fence around the boundaries of Davie County, (which we 
have examined a t  the  present term in the appeal in the  case of Cain 
against the present plaintiffs) and in pursuance of notice served on 
the defendant, the plaintiffs applied to the judge holding the spring 
terms of the superior courts of the seventh district, a t  TVinston, on 
M a y  17th, 1881, for an order appointing commissioners to  view the 
lands of the defendant and assess his damages for the condemnation 
thereof for a fence-way along the county line. Acts 1881, ch. 172, 

secs. 10 and 11. The statute requires this to  be done, "as land is 
( 19)  now condemned for railroad purposes by the North Carolina 

railroad company," and the method of procedure is pointed out 
in section 17 of chapter 82 of the acts of 1848-49, incorporating that 
company. The comn~issioners are there required to  be appointed 
"by any court of record having common law jurisdiction in the county 
where some part of the land or right of way is situated." 

The constitution declares that "the superior courts shall be a t  all 
times open for the transaction of all business within their jurisdiction, 
except the trial of issues of fact requiring a jury." Art. IV, Sec. 22. 
And we do not see any well founded objection to the exercise of this 
jurisdiction by the judge who may then be riding the district, though 
not in the county where it is exercised, that does not, in the attending 



N. C.] FEBRUARY TERM, 1882. 

inconveniences, lie with equal force against his making interlocutory 
orders in pending causes. The change in our judicial system, and 
the necessary adaptation of laws enacted under the old to the con- 
dition and requirements of the new system of administration, seem 
to sustain the course pursued in the initial act of the present proceed- 
ing. But without deciding the point, since the appeal has in our opin- 
ion been improvidently taken, the cause is not regularly constituted 
in this court. 

The clause in the charter of the company referred to, contains a 
proviso "that if any person or persons over whose land the road may 
pass, should be dissatisfied with the valuation of said commissioners, 
then and in that case, the person or persons so dissatisfied may ap- 
peal to the superior court," etc., contemplating an appeal to a higher 
jurisdiction only when the damages have been assessed and the court 
is called on to confirm the commissioners' report. 

The proceeding for condemnation of lands for works of public im- 
provements is intended to be summary and direct, and its useful pur- 
pose in facilitating the proposed work would be defeated, if the 
progress of the work could be arrested by an appeal wholly 
needless in this incipient stage, for the protection of any right ( 20 ) 
or interest of the unwilling land-holder. The very object of 
this prompt method of procedure in such cases is to avoid the delay 
and interruptions incident to an ordinary action, and promote the 
completion of the authorized public enterprise. 

The case is not in principle distinguishable from that of The Tele- 
graph Co. v. The Railroad Company, 83 N. C., 420, and as was then 
decided, so now we hold that the appeal of the defendant is premature, 
and must be dismissed. 

PER CURIAM. Appeal dismissed. 

Cited: Hendrick v. R.R., 98 N.C. 432; R.R. v. Newton, 133 N.C. 
133. 

WILLIAM GILCHRIST v. NBRT A. KITCHEN. 

Pleadings, Amendment of-Discretionary Power of Court. 

The superior courts possess a n  inherent discretionary power to amend plead- 
ings or allow them to be filed a t  any time, unless prohibited by some statute, 
or unless vested rights a r e  interfered with. 
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CIVIL ACTION to recover land tried a t  Fall Term, 1881, of ROBESON 
Superior Court, before Graves, J. 

The summons in the case was returned to Spring Term, 1881, and 
the complaint was not filed until the fourth day of the term. No 
answer was filed by the defendant. 

At  the following fall term, the defendant having still failed to  file 
an  answer, the plaintiff moved for judgment for want of an answer, 
and a t  the same time the defendant moved to dismiss the action for 
the reason the complaint had not been filed within the first three days 

of the return term. 
( 21 ) His Honor overruled the defendant's motion, but sustained 

that of the plaintiff and gave judgment against the defendant for 
want of an answer, informing the plaintiff that  no judgment for posses- 
sion would be signed until i t  was shown to the court that  the party upon 
whom the service of the summons was made, mas in possession of the 
land sued for a t  the time of service thereof. The defendant then asked 
the court for leave to  file an answer, which the court refused, upon the 
ground, that  after the time which the law fixed, in which the answer 
must be filed, had fully elapsed, the court had no power to allow an 
answer t o  be filed. 

The defendant then moved to make James A. Kitchen and his broth- 
ers and sisters parties defendant, and showed by her affidavit (upon 
which the motion was based) that they were in possession with her and 
were entitled t o  a homestead in the land, all being infants, and that  she 
was only entitled to dower in said land, which had never been allotted, 
but the court refused the motion, and it  being made to appear upon 
affidavit that  the defendant was in possession of the land a t  the time 
the summons was served upon her, the court rendered judgment for 
possession and the defendant appealed. 

Mr. John D. Shaw, for plaintiff. 
Messrs. McNeill & M~,4~eill, for defendant. 

ASHE, J. It has been well settled in this state that  no appeal lies to 
this court from the exercise of a discretionary power of the superior 
court. But if the exercise of a discretion by that  court is refused upon 
the ground that  i t  has no power to  grant a motion addressed t o  its dis- 
cretion, the ruling of that  court is reviewable. 

I n  Hudgins v. White, 65 N. C., 393, i t  is held, "if a judge refuses to 
entertain a motion t o  set aside a judgment for any of the causes 

( 22 ) mentioned in section 133 of the Code, because he thinks he has 
no power to  grant it, he fails to  exercise the discretion confided 

to him by the law, and there is error. 
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To the same effect are Winslow v. Anderson, 19 N. C., 9; State v. 
Locust, 63 N. C., 574. 

Section 133 of the Code and the act of 1868-69, amended by acts of 
1870-71, ch. 42, and 1872-73, ch. 14, being in pari materia must be con- 
strued together. By the act of 1868-69 as amended, it is provided that 
"the plaintiff shall file his complaint in the clerk's office on or before 
the third day of the term to which the action is brought, otherwise the 
suit shall, on motion, be dismissed by the court a t  the cost of the plain- 
tiff; and the defendant shall appear and demur, plead, or answer a t  the 
same term to which the summons is returnable, otherwise the plaintiff 
may have judgment by default, as is now allowed by law." 

It is probable that it was in view of this provision of the law that 
his Honor held he had no power to allow the answer of the defendant to 
be filed, but there is nothing in the act of 1868-69, with its amendments, 
which takes away or in any degree impairs the discretionary powers 
given in section 133. By that section it is provided that the judge may 
in his discretion, and upon such terms as he may deem to be just, al- 
low an answer or reply to be made, or other act to be done after the 
time limited by this act." 

It was insisted by the defendant that this section applied only to the 
pleadings existing before the Code was suspended by the act of 1868, 
but we think that  that act, with the amendatory acts, was an amend- 
ment of the provisions of the Code, and the section (133) applies to 
these, as it did to the original pleadings prescribed in the Code. 

I n  the case of Austin v. Clarke, 70 N. C., 458, the defendant answered 
the complaint and the plaintiff demurred to the answer. His Honor 
sustained the demurrer; whereupon the plaintiff moved for judg- 
ment, and the defendant moved for time to file an amended ( 2 3  ) 
answer. The plaintiff's motion was refused and time given to 
defendant. BPNUM, J., speaking for the court, said: "The C. C. P. 
invests the court with ample powers, in all questions of practice and 
procedure, both as to amendments and continuances, t o  be exercised a t  
the discretion of the judge presiding, who is presumed best to know 
what orders and what indulgence will promote the ends of justice in 
each particular case. With the exercise of this discretion we cannot 
interfere, and it is not the subject of appeal." 

But independent of the Code, we hold that the right to amend the 
pleadings of a cause and allow answers or other pleadings to be filed a t  
any time, is an inherent pom7er of the superior courts, which they may 
exercise at  their discretion, unless prohibited by some statutory enact- 
ment or unless vested rights are interfered with. 

How the discretion of his Honor should be exercised in this case we 
are not authorized to indicate an opinion, but we hold there was error 
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in his ruling, that  he had not the power t o  allow the motion of the 
defendant. But before concluding we would suggest that  the act sus- 
pending the Code was as much imperative upon the plaintiff to  file his 
complaint within the first three days of the term, to  which the summons 
was returned, as i t  was upon the defendant to  file his answer during 
tha t  term. 

There is error. Let this be certified. 
Error. Reversed. 

Cited: Henry v .  Cannon, 86 N.C. 25; Long u. Logan, 86 N.C. 537; 
Reynolds v .  Smathers, 87 N.C. 27; Clemmons v .  Field, 99 N.C. 402; 
Brown v. Mitchell, 102 N.C. 374; Grifin v .  Light Co., 111 N.C. 438; 
Gwinn v. Parlcer, 119 N.C. 19; Woodcock v. Merriwzon, 122 N.C. 735; 
Smith v. Smith, 123 N.C. 233; Cantwell v. Herring, 127 N.C. 82; Best v .  
Mortgage Co., 131 N.C. 70; Bernhardt v .  Dutton, 146 N.C. 208; Church 
v. Church, 158 N.C. 565; S. v.  Casey, 201 N.C. 628; Hughes v. Oliver, 
228 N.C. 685; Goldston Brothers v. Newkirk, 234 N.C. 282; Wheeler 
v. Wheeler, 239 N.C. 649; Exterminating Co. u. O'Hanlon, 243 N.C. 466. 

-- 

( 2 4  
R. M. HESRY v. R. I-I. CANNON. 

Judge's Discretion-Pleading. 

Allowing or refusing amendments to pleading is a discretionary matter and 
not reviewable on appeal. 

MOTION to  amend an answer, heard a t  Fall Term, 1881, of MACON 
Superior Court, before McKoy, J. 

The original complaint and answer were filed a t  Spring Term, 1873. 
At Fall Term, 1881, the defendant moved for leave of the court to 
amend his answer by adding the following plea: "That the claim or 
pretended claim of the plaintiff, upon which the action was brought, 
accrued more than three years before the bringing of his suit, and is 
barred by the statute of limitations." 

It appeared that  a similar motion had been made and refused a t  a 
former term of the court, and his Honor refused to allow the amend- 
ment, from which ruling the defendant appealed. 

Mr. G. M.  Smedes, for plaintiff. 
No counsel for defendant. 
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ASHE, J. We had supposed that  questions like that presented in this 
record for our consideration had been too well settled by repeated ad- 
judications to  be the subject of appeal a t  this day. But as the case has 
been brought before us, we proceed to cite some of the cases in which 
the question has been decided, lest by the omission to do so we might 
be thought wanting in respect t o  the member of the profession 
who took the appeal. I n  Johnson v. Rowland, 80 N.  C., 1, which ( 25 ) 
was an application to  the court by the defendant to be allowed 
to  file the plea of set-off or counterclain~ a t  the trial, the court held that  
the reception of the plea was a matter addressed to  the discretion of the 
court, and not matter of absolute right in the defendant. Defendant 
having failed to  make his defence in the justice's court, he could do so 
only at the discretion of the judge in the appellate court, and the rejec- 
tion or reception of the plea was altogether a matter of discretion which 
this court could not review. 

And again in dzrstin v. Clarke, 70 N.  C., 458, BYKUM, J., speaking 
for the court, said: "The C. C. P. invests the court with ample powers 
in all questions of practice and procedure both as to  amendments and 
continuances, to he exercised a t  the discretion of the judge presiding, 
who is presumed best to  know what orders and what indulgence will 
promote the ends of justice in each particular case. With the exercise 
of this discretion we cannot interfere, and it  is not the subject of the 
appeal." C. C. P., Sec. 133; Hinton v. Deans, 75 N. C., 18; State v. 
Lamon, 10 N. C., 175; Cannon v .  Beemer, 14 N .  C., 363; Bright v. Xugg, 
15 N. C., 492; Phillipse v .  Higdon, 44 N. C., 380; Ingram v .  McMorris, 
47 N. C., 450; Henderson v. Graham, 84 N.  C., 496; Gilchrist v .  Kitchen, 
ante, 20. 

We have cited all of these authorities upon the discretionary power 
of the courts in allowing or refusing amendments, hoping it  may now be 
considered a "settled question." 

There is no error. The case is not reviewable in this court, and the 
appeal must be dismissed. 

No error. Affirmed. 

Cited: Long v .  Logan, 86 N.C. 537; Wiggins v. McCoy, 87 N.C. 500; 
Broolcs v. Brooks, 90 N.C. 144; Bank v. McElwee, 104 N.C. 307; Shel- 
don v.  Kivett, 110 N.C. 411; Brendle v .  Reese, 115 N.C. 552; Johnson v.  
Telegraph Co., 171 N.C. 131; S. v. Sauls, 190 N.C. 813. 
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( 26 
MILLER an-D GREEN v. W. T. JUSTICE. 

Decree-Power of Court to Change. 

An interlocutorr decree may be modified or rescinded during the pendency 
of the suit, upon sufficient grounds shown, to meet the justice and equity 
of the  case. 

MOTION heard a t  Special Term, 1881, of BUNCOMBE Superior Court, 
before McKoy, J. 

The defendant appealed. 

Messrs. C. A. Moore and H. B. Carter, for plaintiff. 
No counsel for defendant. 

ASHE, J. The action in which the motion is made, was brought by 
the plaintiffs, J .  M. Miller and William Green, against W. T. Justice 
and David P. Welch, to the Spring Term, 1879, of Buncombe superior 
court. The parties above named, on the 21st day of August, 1876, 
entered into a co-partnership in writing to build a saw and grist mill on 
a certain creek in the county of Buncombe, on a lot of land belonging 
equally t o  the parties, without limit to  the time of its continuance; each 
of them by the said articles of co-partnership agreeing to furnish one- 
fourth of the capital stock, either in money or labor, necessary to  com- 
plete said mills, and share equally in the profits and losses according 
to their respective shares. 

Welch, not long after the formation of the co-partnership, sold out 
his interest to J .  M. Miller, who thereby became the owner of one-half 
of the stock of the company, 

After commencing work on the mills, the partners soon disagreed 
about the advancements which each had or should make accord- 

( 27 ) ing to the "articles of partnership," to  carry on the work. From 
misunderstandings, bad feelings and mutual complaints ensued. 

The one side charged the other with fraud, keeping false books, apply- 
ing the partnership property to  private uses, and obstructing the other 
members in the enjoyment of the property; m-hile the latter charged the 
others with withholding their stipulated contributions to the construc- 
tion of the mills, and misappropriation of the profits to private pur- 
poses. There were criminations and recriminations, and things went 
from bad to worse until the parties came to blows, and each side charged 
the others with continued threats of violence. So that  a state of things 
was brought about wholly destructive of that  unanimity and consort of 
action which is so essential to the success of a joint enterprise. 
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All of which resulted in a dissolution of the co-partnership by the 
plaintiffs, by their giving to the defendant the following notice, dated 
February loth, 1879: 

To W .  T. Justice: You are hereby notified of our withdrawal from 
the partnership in the mill property jointly owned by us with yourself. 
You are also further notified that i t  is our intention to bring a suit 
against you for a settlement and winding up our said partnership a t  the 
very earliest practicable moment. (Signed J. M. Miller and Wm. 
Green.) 

Very soon thereafter this action was brought and the pleadings 
alleged the facts substantially as above recited. 

The plaintiffs in their complaint prayed that an account might be 
taken, and that the property might be sold under the direction of the 
court. The defendant, after recriminations upon the plaintiffs as afore- 
said, and denying the charges of keeping false books or other fraudulent 
practices, consented to an account, and a sale of the property 
after the account should be taken and the report of the commis- ( 28 ) 
sioner confirmed. 

In pursuance of this consent of parties, his Honor, Judge Shenck, at  
Spring Term, 1880, of said court, rendered the following decree: "This 
action coming on to be heard, and being heard, it is by consent of parties 
referred to Messrs. A. T. Simmons and J. E. Rankin with power to 
choose a third person to act with them in case they cannot agree be- 
tween themselves, to take and state an account of the partnership deal- 
ings between the plaintiffs and defendant in this action, and report the 
same to the next term of this court. That they shall show in their said 
report the amount due from each to the other, together with what inter- 
est each partner has in the partnership property. It is also by consent 
adjudged and decreed that the land and mills mentioned and described 
in the pleadings in this action, be sold a t  public sale at  the court house 
door in the town of Asheville and county aforesaid, after thirty days' 
advertisement a t  the said court house door and a t  three or four other 
public places, for ten per cent of the bid in cash, the remainder at  
six and twelve months' credit, secured by notes and good security, with 
interest from date of sale till paid, in two equal instalments. Title to 
be retained until the purchase money is paid. That Foster A. Lindly 
be and he is hereby appointed a commissioner to make such sale, ac- 
cording to the terms as hereinbefore mentioned, and to report his pro- 
ceedings to the next term of this court. The parties hereto shall be 
allowed to purchase a t  said sale, in case they or either of them may see 
proper to do so. And they or either of them shall be entitled to a credit 
on the bid so made, of the amount to be due them or either of them, 
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upon the account to  be taken by the referee above named, when the 
same is confirmed by the court; and i t  is further adjudged and decreed 
that  the costs of this action shall be equally paid by the parties hereto, 

excepting D. P. Welch, who is to pay no costs. The sale not to 
( 29 ) take place until the report of the referees is filed and confirmed 

by the court." 
No account was taken by the referees. It appears from the affidavit 

of J. E. Rankin, one of the referees, that  they never appointed but one 
day for taking the account, which was agreed to by all the parties, and 
that  mas fixed upon by their consent, and on said day the parties met 
and notified the referees that  they had by consent postponed the taking 
the account, and thereupon the referees caused i t  to  be postponed, and 
had never since been applied t o  by either side to  set a day for taking 
the same. 

Each party laid the fault a t  the door of the other, but it was needless 
to  inquire who was to blame for the miscarriage in taking the account. 

The plaintiffs moved the court t o  order a sale without waiting for the 
report of the referees, upon the ground that  the property was daily 
decreasing in value for the want of attention, and its exposure to the 
weather in consequence of its incomplete condition, and the insufficiency 
of the profits to meet the needful repairs. 

They proved these facts by the testimony of several witnesses, and 
it  was not denied by the defendant, Justice. 

Green, one of the plaintiffs, stated in his affidavit filed in support of 
the motion for an imnzediate sale, that  the property was, and had been 
for some time in a very bad condition on account of the grist and saw 
mill fixtures being exposed to the inclemency of the weather, there 
being no roof over either mill except a few loose planks that partially 
covered them. 

The affida~it of S. F. Young states that  he was well acquainted with 
the property in question, and that  there was no shelter to protect the 
same from the weather except a few loose planks immediately over said 

mills, and that on account of the condition of the property, in his 
( 30 ) opinion, the rents and profits were insufficient to pay for repairs 

and keep the mills in running order. 
D. P .  Welch, who was originaIly one of the stockholders, testified 

that  the property was exposed to the inclemency of the weather and in 
such a state of dilapidation that  in his opinion the interest of all parties 
concerned would be promoted by an immediate sale of the same; that 
the mills were only covered with a few loose planks, and that  in his 
opinion the rents and profits of the property in its then condition would 
not keep the same in repair and in running order. 
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The affidavit of the plaintiff, Miller, was to  the same effect as to  the 
constant deterioration in value of the property, in consequence of its 
roofless and exposed condition. 

Upon the motion of the plaintiffs and consideration of the facts set 
forth in the above affidavits, which were uncontradicted, his Honor, 
Judge McKoy, a t  the Special Term, 1881, of the superior court of 
Buncombe County, ordered and decreed as follows: "Upon notice i t  
is ordered that  the sale of the premises described in the pleadings be 
made upon the terms and conditions of the decree of sale hereinbefore 
filed, as soon as  may be, according to the requirements of said decree, 
and that  the said sale do not await the taking of the account between 
the parties, and that the funds arising from said sale be held subject to  
the said account." 

This decree was excepted to  by the defendant, Justice, upon the 
ground the court had no power t o  change or modify the decree rendered 
in the case a t  the Spring Term, 1880. But the decree was interlocutory, 
and i t  was clearly in the power of the court to  modify it  a t  any time to  
meet the justice and equity of the case, upon sufficient grounds shown 
for the same. I n  Worth v. Gray, 59 N .  C., 4, i t  is held: "The orders 
and decrees of a court of equity are not necessarily absolute, but may 
be moulded and shaped during the pendency of the suit to  meet 
the exigence of each particular case; and in Ashe v. Moore, 6 ( 3 1  ) 
N. C., 383, i t  was decided that every order made in the progress 
of a cause, may be rescinded or modified upon a proper case being made 
out. To the same effect is Shinn v. Smith, 79 N.  C., 310. 

The affidavits laid before Judge McKoy in support of the motion for 
an  order of immediate sale of the partnership property, were amply 
sufficient to  warrant the modification of the decree of Spring Term, 1880. 

There is no error. Let this be certified t o  the end that  the superior 
court of Buncombe may proceed with the sale of the property described 
in the pleadings, without further delay, upon the terms prescribed in 
said decree, and that  the account may be taken as the court may direct. 

No error. Affirmed. 

Cited: Welch v. Kingsland, 89 N.C. 181; Maxwell v. Blair, 95 N.C. 
321 ; RUSS v. Woodard, 232 N.C. 41. 
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MARS W. HAVENS T. WILLIAM A. POTTS. 

-Totes and Bonds-il;egotiable Instruments. 

The assignee of non-negotiable paper succeeds only to the rights of the assignor, 
and is affected by all the defences against him a t  the date of the assign- 
ment or before notice thereof. 

CIVIL ACTION tried a t  Spring Term, 1881, of BEACFORT Superior 
Court, before Gilrner, J. 

The plaintiff declares as the endorsee of the following bond: "On 
the first day of January, 1862, we or either of us promise to  pay George 
A. Latham or order the sum of one hundred and fifty dollars for the 

hire of negro man John, and we further agree to furnish said 
( 32 ) negro with all the usual summer and winter clothing and to pay 

his town tax. (Signed and sealed the 4th day of January, 1861, 
by William A. Potts and Joseph Potts.") The bond was indorsed, '.Pay 
t o  the order of Mary W. Havens." (Signed by George A. Latham.) 

The execution of the bond and its endorsement t o  plaintiff were not 
denied, but the defendant relied upon the plea of "set-off." 

I n  support of the plea the defendant alleged, and the jury so found, 
that in 1859, George A. Latham, the payee of the bond sued on, executed 
his note, to  one Blount for $175, which was indorsed by said Blount to  
Joseph Potts in 1860, and by him indorsed to  the defendant before the 
commencen~ent of this action, and before any notice to  him of the 
assignment to  the plaintiff of the bond sued on. Upon these facts, the 
same being either admitted or found by the jury, the court gave judg- 
ment for the defendant, from which the pIaintiff appealed. 

S o  counsel for plaintiff.  
Messrs. J .  E.  Shepherd and G. H .  Brown, for defendant. 

RUFFIN, J .  We think the judgment clearly right. The bond sued 
on, not being for money only, is unnegotiable. Knight v. Railroad 
Company, 46 n'. C., 367. 

One who takes by assignment an unnegotiable instrument succeeds 
only to  the rights of his assignor, and is affected by all the defences 
against him, which subsisted a t  the date of the assignment, or may 
have accrued before notice thereof to the maker. Moody v. Sitton, 37 
N.  C., 382; Bank v. Bynum,  84 N .  C., 24, and C. C. P., Sec. 55. 

The language of this section of the Code is so broad, says Chief 
Justice PEARSOY-evidently in great dissatisfaction with its provisions 
-that a note several times assigned after i t  is due (and an unnego- 
tiable one stands on the same footing exactly) will be subject to any 
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set-off, or other defence, that the maker had against any one ( 33 ) 
or all of the assignees, at  the date of the assignment, or before 
notice thereof. Harris v. Burwell, 65 N. C., 584. 

No error. Affirmed. 

Cited: Spence v. Tapscott, 93 N.C. 249; S. v. Hargrave, 103 N.C. 
334; Rice v. Hearn, 109 N.C. 151; Trust Co. v. Trust Co., 190 N.C. 471; 
Iselin & Co. v. Saunders, 231 N.C. 647. 

ADMI TREDWELL r. THOMAS H. BLOUST. 

Notes and Bonds-Negotiable Instruments. 

1. A negotiable note endorsed before maturity, is not subject in the hands of 
the endorsee to a set-off' in favor of the maker of a debt due by the payee 
a t  the time of making the note. 

2. The law presumes that  the holder of such paper is the owner, and took i t  for 
value and before dishonor, and that  an undated endorsement of the same 
was made a t  the date of the note. 

CIVIL ACTION, tried a t  Spring Term, 1881, of BEAUFORT Superior 
Court, before Gilmer, J. 

The plaintiffs (Tredwell & Mallory, partners in trade,) declared as 
endorsees of a promissory note which is as follows: "On the first day 
of November, 1879, I promise to  pay to the order of J. Rosenthal, the 
sum of two hundred and twenty-eight 25//,00 for value received." 
(Dated January 20th, 1879, a t  Washington, N. C., and signed by 
Thomas H. Blount.) 

They allege in their coinplaint that Rosenthal, the payee of the note, 
on the 21st day of January, 1879, assigned the same to them for value, 
and that no part of the same has been paid. 

The defendant in his answer denied the assignment, and especially 
tha t  i t  was made before the maturity of the note, and for a further 
defence alleged, that  Rosenthal, the payee, was indebted t o  him a t  the 
time of making the note, and is still indebted to  him in the sum of one 
hundred and thirty dollars, with interest thereon from January 
2nd, 1879, for cotton sold and delivered by defendant to  Rosen- ( 34 ) 
thal a t  said time, and which Rosenthal promised to pay on de- 
mand, but failed to  do so. It was admitted upon the trial, that  Rosen- 
thal was indebted to  the defendant as alleged in the answer. 
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The plaintiffs proved tha t  the endorsement on the note was in the 
handwriting of RosenthaI, the payee, and then offered in evidence a 
letter written by Rosenthal to Tredwell & Mallory, dated Washington, 
N. C., January 21st, 1879, purporting t o  send to them a note on Thomas 
Blount, payable t o  said Rosenthal for $228.25. It was proved tha t  this 
letter was in the handwriting of Rosenthal, and also proved by Jas. E. 
Shepherd that  Adam Tredwell, one of the plaintiffs, handed him the 
letter, with the note sued on enclosed. 

The admission of the letter was objected to  by the defendant, but the  
objection was overruled and the letter received in evidence by the court, 
upon the ground, as stated by his Honor, that  it was a circun~stance 
showing that Rosenthal wrote a letter of that  date, referring to  a note 
enclosed of the description of the one sued on, as bearing upon the date 
of assignment. The defendant excepted, and contended: 

1. Tha t  there was no evidence of assignment before due, and tha t  
the note was subject to  the set-off claimed. 

2. Tha t  there was no evidence of a good consideration for said assign- 
ment, which plaintiffs must affirmatively prore. 

3. That  the court erred in allowing the introduction of the letter, and 
tha t  the declarations vi-ere incompetent evidence, to  show a good con- 
sideration. 

4. Tha t  the court a l l o ~ ~ e d  proof as to  the reception of the letter, only 
as a circumstance to show the assignment; the declarations of the letter 
mere not competent evidence, under that  ruling, and that  throwing out 
the declarations of the letter, there was no evidence of a good consid- 
eration. 

His Honor held that the law presumed a consideration, and that  no 
proof was necessary. There was judgment for the plaintiffs, and the 
defendant appealed. 

( 35 ) Mr. J. l3. Shepherd, for plaintiffs. 
Mr. G. H. Brown, Jr., for defendant. 

ASHE, J. There is no error in the ruling. The evidence of the  letter 
offered by the plaintiffs and objected to by the defendant, was totally 
immaterial, for as the court held, the law presumed every fact, for the 
proof of which, the letter was offered in evidence. 

The note was a negotiable paper, and there is a prima facie presump- 
tion of law in favor of every holder of a negotiable paper, to the extent, 
t h a t  he is the owner of it, that  he took i t  for value and before dishonor, 
and in the regular course of business. Parsons on Kotes and Bills, 
p. 255, and the references t o  cases cited in notes S. T .  and U. And in 
Daniel on Xegotiable Instruments, Sec. 728, the same doctrine is enun- 



N. C.] FEBRUARY TERM, 1882. 

ciated in the following language: "If the endorsement of a bill or note 
be undated, it will be presumed, when the paper is in the hands of a 
third party, to  have been dated a t  the time of the execution, or at least 
before maturity and dishonor. It is difficult to  see how a more definite 
presumption, than that the endorsement before maturity can be sus- 
tained, and this seems all that  is necessary to  the protection of commer- 
cial paper. As was said in Ranger v. Carey, 1 Metc., 369, a negotiable 
note being offered in evidence duly indorsed, the legal presumption is 
tha t  such indorsement was made a t  the date of the note, or a t  least 
antecedently to  its becoming due. and if the defendant would avail 
himself of any defence that  would be open to him only in case the note 
were negotiated after it was dishonored, i t  is incumbent on him to show 
tha t  the indorsement was in fact made after the note was over due." 

The note having been indorsed before its maturity, the defence of 
set-off relied upon by the defendant cannot avail him. 

There is no error. The judgment of the superior court is ( 36 ) 
affirmed. 

No error. -Affirmed. 

Cited: Lewis v. Long, 102 X.C. 208; Southerland v. Fremont, 107 
N.C. 569; Bank v. Burguyn, 188 S.C.  63: Farthing v. Dark, 111 N.C. 
245; Barden v. Hornthal, 151 N.C. 10: Bank v. Drug Co., 152 N.C. 
145; Bank v. TValser, 162 S.C. 60: Bank v. Wilson, 168 N.C. 559. 

JOHN J. ROWLAND v. GEORGE L. WINDLEY, BDM'R. 

Notes and Bonds-Presumption of Payment, Evidence to Repel. 

1. Proof offered to repel the presumption of payment of a bond from lapse of 
time. must, in order to be effectual, run through the entire period of ten 
years next after tine maturity of the debt; Therefore in a suit on the bond 
of an intestate executed and p a ~ a b l e  in 1554. evidence of the administrator 
that  he had not paid i t  after his qualification in 1859, is not sufficient. 

2. And er7ideace of a joint obligor that he had not paid it, is also inadmissible 
to repel such presumption. 

CIVIL ACTIOX tried a t  Spring Term, 1881, of BEAUFORT Superior 
Court, before Gilmer, J. 

This action commenced on the 12th December, 1877, in a court of 
a justice of the peace, and is brought by successive appeals to this 
court. The plaintiff declares upon a bond for two hundred dollars, 
executed to  Horace Oden, by defendant's intestate (James S. Camp- 
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bell), and Samuel B. Latham, on the 10th day of October, 1854, and 
payable one day after date-which bond had been indorsed to plain- 
tiff. Amongst other defences the plea of payment was relied upon, 
and to rebut a presumption thereof the plaintiff proved by the de- 
fendant, who qualified as the administrator of his intestate in Sep- 
tember, 1859, that he had not paid the bond since that date. He also 

offered to prove by a witness that the other obligor (Latham) 
( 3 7  ) had admitted to the witness, since the action begun, that he 

had never paid it, but upon objection this evidence was ex- 
cluded. There being no other evidence, the court held that the pre- 
sumption was not sufficiently rebutted, and thereupon the plaintiff sub- 
mitted to a non-suit and appealed, assigning as error this ruling of 
the court, and the exclusion of the testimony as to the admission of 
the co-obligor Latham. 

Mr. J. E. Shepherd, for plaintiff. 
Mr. G. H. Brown, for defendant. 

RUFFIN, J. There can be no question, we think, as to the correct- 
ness of his Honor's ruling. Relying upon the decisions heretofore made 
in Buie v. Buie, 24 N. C., 87; Walker v. Wright, 47 N. C., 156, and 
Woodhouse v. Simmons, 73 N. C., 30, it was recently held in the case 
of Grant v. Burgwyn, 84 N. C., 560, that the presumption of payment, 
arising under the statute, from the lapse of time, is one which the law 
makes, and gives to it such artificial weight, that whenever the facts 
are known, the court must apply it as a legal intendment; and so, too, 
that the question of its rebuttal is one of law, and as such, to be de- 
cided by the court, whenever the facts are ascertained. 

His Honor, therefore, properly assumed the duty of determining 
the question in this case, there being no conflict in the testimony bear- 
ing upon the point. 

In the same case, relying upon the authority of Powell v. Brinkley, 
44 N. C., 154, it was said, that the presumption of payment under the 
statute, unlike that which is raised, by law, of the death of a party 
from a continued absence of seven years, has reference to the partic- 
ular time a t  which the debt became due, and that anything offered 
to repel the presumption-whether it be proof of insolvency or of actual 

non-payment-must, in order to be effectual, run through the 
( 38 ) entire period of ten years next after the maturity of the debt. 

This view of the law is clearly supported by the case of 
McKinder v. Littlejohn, 26 N. C., 198, though a t  first glance, it may 
seem not to be so. There, the debt was contracted in this state, but 
the debtor being insolvent soon removed to Mississippi-more than a 
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thousand miles distant-where he resided until his death, many 
years afterwards. His administrator being sued for the debt, pleaded 
payment and relied upon the statute, which the plaintiff undertook 
t o  repel, by showing the insolvency of his intestate. The proof was, 
tha t  he was in destitute circumstances, during the whole of his sojourn 
in Mississippi, except for an interval of eighteen months, a t  one 
time, when he had possession and seemed to be the owner of property 
sufficient in value to  satisfy the debt. It was thereupon insisted, that 
his was not a case of continuous insolvency, running through the entire 
time, since the debt became payable, and hence insufficient to  repel the 
presumption. The court made the case turn upon the distance which 
separated the creditor and debtor, and the improbability of the form- 
er's having notice of an in~provement in the latter's condition, which 
lasted only eighteen months out of twenty years, and held that these 
circuinstances were properly left to the consideration of the jury, as 
somewhat in aid of the debtor's general insolvency and destitution, 
and therefore they refused to disturb a verdict in favor of the plain- 
tiff. 

As said by Mr. Justice RODMAN in ll~oodhouse v. Simmons, supra, 
i t  is difficult to see how a ruling-going even that far-could be con- 
sistent with the true theory of a statutory presumption, having an 
artificial and technical weight. But be that as it may, i t  is manifest 
that  ~vithout those additional circumstances-make-weights as it were 
-the court would have held that a break in the debtor's insolvency, 
extending only over so short a space of time as eighteen months, 
out of twenty years, would have defeated the plaintiff's effort ( 39 ) 
t o  get rid of the legal presumption. 

I n  the present case, there is no pretence of any inability to  pay the 
debt, on the part of the defendant's intestate, and nothing looking to 
its non-payment, by him, for the first five years after it matured. 
That his administrator, or co-obligor, had not paid it, afforded no 
room for an inference that he had not done so. Indeed, the fact that 
he had paid it  may have been the very reason why they had not been 
required to  do so. 

If the joint obligors to  an instrument are thus allowed to operate 
on one another, and because one has not paid to beget an inference 
of a like failure on the part of the other-and so vice versa-it 
would be in~possible ever to raise the presumption, except in the case 
of a bond with a single obligor. Upon the ground if its inutility, i t  
might be questioned whether under the circumstances of this case, 
direct proof of the non-payment by the joint obligor, Latham, would 
have been adinissible-and very certainly hearsay evidence on that  
point was not competent. The declarations of one man are never 
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competent against another, if made without the sanction of an oath, 
and the opportunity for cross-examination. Murphy v. McNiel, 19 
N. C., 244. 

No error. Affirmed. 

Cited: Grant v. Gooch, 105 N.C. 281; Con: v. Brower, 114 N.C. 424. 

THOMAS G. PTJGH V. J. W. GRANT, ADM'E. 

Notes and Bonds-Negotiable Instruments-Evidence-Burden of 
Proof-Competency of Witnesses at Common Law. 

1. The possession of negotiable paper by a n  endorsee, whether past due or not, 
is a prima facie presumption that  he is the true owner, and for value ; and 
the burden of proof to rebut this presumption is upon him who alleges any 
defect in the title. 

2. But upon proof of fraud or illegality being offered, the burden is shifted to  
the holder, and he must show that  he  received i t  bona fide for value. 

3. The assignee of a bond after its maturity, holds i t  subject to every defence 
existing between the assignor and the maker a t  the date of the assignment 
and before notice thereof, and hence the finding in this case that  the 
assignment was not made in good faith and for value is immaterial. 

4. The effect of the act of 1879, ch. 183, amending section 343 of the Code, is to 
restore all the common law rules of evidence, applicable to a suit on a bond 
executed prior to August, 1868. 

5.  And by the common law, al l  parties to a n  action and those having a direct 
legal interest in the event thereof, were excluded a s  witnesses, except 
where the interest of the person offered was equally balanced ; and coming 
within this exception is a n  endorser of a note, who is a competent witness 
for either party in a suit between his endorsee and the maker. 

( 40 ) CIVIL ACTION tried a t  Spring Term, 1880, of NORTHAMPTON 
Superior Court, before Gudger, J. 

This action was begun in a justice's court, and brought by the ap- 
peal of the plaintiff to the superior court. In both courts the plead- 
ings were oral, and so intricate as to make it somewhat difficult t o  
state them intelligently. 

The plaintiff declared as indorsee of two bonds executed by the de- 
fendant's intestate to one John A. Vincent, and by him indorsed to 
the plaintiff. The bonds were both payable on demand-one being 
for $51.88, dated the 5th day of January, 1861, and indorsed the 15th 
day of April, 1875, and the other for $100, dated the 4th March, 1861, 
and indorsed the 15th day of April, 1876. 
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PUGH 9. GRAKT. 

The defendant denied the title of the plaintiff to  the bonds, and al- 
leged that  there was fraud in their indorsement, and by way of 
set-off and counterclaim, he pleaded certain bonds, in all ( 41 ) 
amounting to  $1,000, which the plaintiff's assignor was owing 
t o  his intestate, and a further sun1 of $463.73 which defendant as ad- 
ministrator had paid to use of said assignor, prior to the alleged in- 
dorsement on a note in which he and the defendant's intestate were 
jointly bound. 

In  reply, the plaintiff denied the fraud alleged, and pleaded accord 
and satisfaction of the claims against his assignor, attempted to  be 
set up in defendant's plea of set-off and counterclaim. 

In  turn, the defendant denied that  there had been any accord and 
satisfaction of said claims, and alleged fraud on the part of the plain- 
tiff's assignor in procuring the instrument purporting to be such 
(which instrument is referred to in the case as exhibit "C.") This 
allegation of fraud the plaintiff denied. 

At  the trial two issues were agreed to by counsel and submitted by 
the court: 

1. Were the bonds in action assigned as alleged in good faith and 
for a valuable consideration? 

2. Was the agreement marked "C" procured from defendant by 
the plaintiff's assignor (Vincent) with intent to  defraud intestate's 
estate, by concealing from the defendant the fact that he had in his 
possession, or had recently transferred to  the plaintiff, the bonds 
sued on? 

In  support of the first issue, the plaintiff, after putting in evidence 
the bonds sued on, and the indorsements thereon, read the deposition 
of his assignor, Vincent, going to show that  the indorsements were 
truly made a t  the times they respectively bear date, to-wit, the 15th 
April, 1875, and the 15th April, 1876, and that  the consideration of 
their transfer to plaintiff mas a debt due from the witness to the plain- 
tiff, and the sum of twenty dollars paid liim in cash a t  the time of 
the transfer. 

As tending to show fraud in the assignment of the bonds t o  
plaintiff, the defendant prored that the plaintiff was a brother- ( 42 ) 
in-law of his assignor, Vincent, who was a t  the time in failing 
circumstances, and that no one Tyas present a t  their settlement, and 
no memorandum thereof made, or receipt taken. That the plaintiff 
himself had no visible property, being a clerk in a store a t  a salary of 
$65 per month, with a family to  support, and that  very soon after 
the transfer of these bonds, the said Vincent conveyed to the plain- 
tiff all his real estate situate in Korth Carolina. 

51 
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Upon this issue his Honor instructed the jury, "that the question 
was whether the assignment of the bonds was an honest transaction? 
If that was so, and they should find that money, or money's value, 
was paid as the consideration of such assignment, its amount, unless , 

grossly inadequate, was immaterial; but that the burden of proof was 
upon the plaintiff to establish this issue." 

Under the second issue, the plaintiff offered in evidence the writing 
marked "C," which is as follows: "Feb'y loth, 1877-Rec'd of J. B. 
Vincent the sum of $238.48, being the amount of three notes and in- 
terest, held by the said J. B. Vincent against the estate of James Vin- 
cent, to  be applied to the credit of the said J. B. Vincent on bonds 
I hold against him, due the said James Vincent, and when the said 
J. B. Vincent surrenders to me an account he holds in favor of Pugh 
& Vincent, I agree then to give him a discharge from any claim that 
may be due from him to the said James Vincent"-which paper, it is 
admitted, is signed by the defendant, as administrator; and he showed 
by the deposition of J. B. Vincent the circumstances under which it 
had been executed. He also offered to prove, by reading the same 
deposition, the nature and extent of the witness' indebtedness to the 
defendant's intestate, and that the money which defendant claimed 
to have paid to his use, was not in fact so, for that while he and 
said intestate had been partners, and the note, upon which said pay- 

ment was made, was given in their firm name, still it was for a 
( 43 ) debt of said intestate, and the witness was, by agreement be- 

tween them, to be bound only as surety. This evidence was 
objected to by the defendant a t  the time the deposition was taken, 
and the objection renewed a t  the reading thereof, upon the ground that 
the witness was incompetent under section 343 of the Code, to speak 
of a transaction or communication with his deceased partner, and 
upon that ground the evidence was excluded. 

The defendant then offered evidence in support of his plea of set- 
off and counterclaim. 

Upon the second issue his Honor instructed the jury that "where 
a contract is made between two parties, and any fact material to the 
consideration moving said contract is exclusively in the knowledge of 
one of said parties, it is the duty of such party to make known such 
fact, and if he intentionally fails to do so, i t  is a fraud upon the 
other contracting party," and further, that it was a question of fact 
for them to determine, whether there was such a concealment of any 
material fact in this case, and that the burden of proof under this 
second issue was upon the defendant. 

To the first issue the jury responded in the negative; and to the 
second they said, that the agreement marked "C" was procured from 
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the defendant by the plaintiff's assignor, with the intent to defraud 
the estate of his intestate. 

After judgment for the defendant the plaintiff appealed, assigning 
as errors: 1. That his Honor erred in instructing the jury that the bur- 
den of proof to support the first issue was upon the plaintiff; whereas 
he should have told them that it was for the defendant to show, by a 
preponderance of testimony, that the plaintiff had used fraud in pro- 
curing the indorsement of the bonds to himself. 2. That he erred in 
excluding the testimony of the witness, Vincent, as to the nature of 
his alleged indebtedness to the estate of the defendant's intestate. 
3. That he erred in not explaining to the jury, in his charge 
upon the second issue, what should be considered by them as ( 44)  
material to the consideration of the contract-the only alleged 
fraud being the failure on the part of the assignor, Vincent, to inform 
the defendant of the fact that he had transferred the bonds sued on, 
m-hen he entered into the agreement set forth in the exhibit "C." 

Mr. Thomas W .  Mason, for plaintiff. 
Mr. R. B. Peebles, for defendant. 

RUFFIN, J., after stating the case. If the first issue, and his Hon- 
or's charge with reference to it, stood alone in the cause, we should 
unquestickably sustain the defendant's first exception. 

As we interpret that portion of the charge, and as we think the jury 
must have understood it, its effect was to throw upon the plaintiff, su- 
ing as the endorsee of negotiable bonds, the burden of establishing af- 
firmatively, not only the genuineness of their indorsement, but that 
he acauired them bona fide, and for a valuable consideration. 

conceding that, in the  existing state of the pleadings, the burden 
of proving the fact of the endorsement did rest upon the plaintiff 
(though that, we think, by no means certain) our understanding of 
the law is, that upon the production of the instruments, accompanied 
with such proof as entitled him to read in evidence the endorsements 
thereon, there was a prima facie presumption in his favor, to the ex- 
tent, that he was the true owner, and that he took them for value. 
It is a presumption that in a proper case might be rebutted, but the 
burden of the proof would undoubtedly lie upon the person who might 
allege any defect in his title. In 1 Daniel on Neg. Inst., Sec. 812, the 
law is thus stated: "The mere possession of a negotiable instrument 
produced in evidence by the endorsee, imports prima facie that he 
acquired it bona fide and for value, and that he is the owner 
thereof. In other words, the production of the instrument and ( 45 ) 
proof that i t  is genuine (when indeed such proof is necessary), 
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prima facie establishes his case, and he may there rest it." And in 
French v. Barney, 23 IY. C., 219, this court held that there q7as an im- 
plication of lam* in favor of every holder of a negotiable note, until 
something be shown to the contrary, that he gave value for it, and 
came fairly and rightfully by it. And to the same effect is 1 Parsons 
on Notes, 255, and the case of iMca4rthur v. McLeod, 51 N. C., 475. 

I n  this respect the law makes no discrimination between notes 
overdue and those not due a t  the time of assignment, and neither 
should it. For, if allowed to  be negotiated at all, the circulation of 
past due notes should be upheld by the same presumption in favor of 
the  title of the holder, as exists in case of instruments of the other sort. 
To  this rule in favor of the holder of a negotiable instrument, an ex- 
ception is made when there was any fraud or illegality in its incep- 
tion. Upon such proof being offered, the holder is required to show 
that  he acquired it bona fide for value, there being at such a junc- 
ture, says Daniel at  Sec. 815, "a shifting of the burden of proof from 
the defendant to the plaintiff.'' I n  the present case, there is no pre- 
tence of any fraud practiced a t  the execution of the bonds sued on, 
and no suggestion of any illegality in their original consideration-so 
that  i t  came strictly within the general rule. 

But conceding this to  be so, and that  there was error, i t  still re- 
mains to  be determined how far it was made immaterial and harmless, 
by reason of the finding of the jury upon the other issue. 

Becoming the owner of the bonds after their maturity, the plaintiff 
holds them subject to every defence, whether of set-off or equity, exist- 
ing between his assignor and the defendant, a t  the date of the assign- 
ment, or before notice thereof given. He stands in the shoes of his as- 

signor, just as if the action were brought in his name, and cannot, 
( 46 ) any more than he could, avoid the consequences of the fraud, 

which the jury have said was used in procuring the settlement 
(exhibit "C"), wherein the claims, relied on to support the defendant's 
plea of set-off, were attempted to  be adjusted. It is therefore, nzani- 
festly, immaterial upon what consideration, or wit11 what intent, he 
procured the assignment of the bonds. So long as the second find- 
ing of the jury stands, he cannot succeed in his action, and hence, 
as i t  seeins to  us, the first issue, itself, was unnecessary, and without 
any decisive bearing upon the real merits of the case. If so, then, no 
error committed in connection with it  could be of such weight as to  
justify the court in disturbing the verdict and judgment, on account 
of it. 

Thus it  becomes necessary that  we should consider the other branch 
of the case. And here as we conceive, an error was committed in ex- 
cluding the testimony of the witness, Vincent, in explanation of the 
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claims against him, held by the defendant, and sought to be used as 
set-offs against the plaintiff-even though the inquiry with regard to  
them should embrace transactions, or communications, between the 
vitness and the defendant's intestate. 

There can be no question made, but that  under section 343 of the 
Code, as i t  originally stood, the witness, while competent generally, 
would have been incompetent as to these particular transactions. In- 
deed, being the "assignor of the thing in controversy" he was excluded 
by the very terms of the proviso to that  section, as against the de- 
fendant administrator. But the question is, as to  the effect upon 
his competency under the act of 1879, ch. 183, adopted as an amend- 
ment to that section. By that  act it is provided in substance that  no 
person who is a party to an action founded upon a bond to pay money, 
executed prior to  August, 1868, shall be a competent witness, but  tha t  
the  rules of evidence in force when  said bond was  executed shall be 
applicable t o  said suit. For the defendant i t  is insisted, that  
this latter clause of the statute should not be construed literally, ( 47 ) 
and so as to restore all the rules of evidence, which obtained a t  
the date of the execution of the bonds sued on, but only such as had 
reference to  the competency, or incompetency of parties t o  actions. 
His argument is, that the statute was intended to be a disabling act- 
declaring incompetent some who, under the original section, were com- 
petent, and that to  give a larger signification to the words of its latter 
clause, would convert it into an enabling statute, and thus defeat its 
primary intention. There seems to be much force in this course of 
reasoning, and were the terms of the statute in the  least, less certain 
and precise than they are, we might, and in fact would feel a t  liberty 
to  yield to it  our concurrence; but courts ought not to resort to  inter- 
pretation (which a t  last is but conjecture) when there can be no need 
for it because of the certainty of the language used in a statute. 

The true rule for construing a statute, and we may say the only 
honest rule, for a court really seeking to observe the mill of the legis- 
lature, is, to  consider and give effect to  the natural import of the words 
used. If they be explicit and express a clear definite meaning, then 
that meaning is the one which should be adopted, and no effort should 
be made by going outside of the words used, to limit or enlarge its 
operation. Above all, is it not to  be presumed that the legislature 
intended any part of a statute to be inoperative and mere surplusage, 
and yet such must be our conclusion with reference to this partic- 
ular clause, if we should interpret it as suggested for the defendant. 
The rules of evidence in force a t  the date of the execution of the 
bonds declared on, were those of the conlmon law, and with refer- 
ence to  parties, that law has but one rule, which is, to exclude them 
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all as being incompetent. Now, that much was accomplished by the 
first clause in the act of 1879, by a clear declaration that no 

( 48 ) party to an action, based upon a bond executed before a given 
date, should be a competent witness, and if we should give no 

other operation than this to its latter clause, it wouId be simply to 
pronounce it redundant and meaningless. 

Guided then by the only legitimate rule, we feel constrained to give 
to the statute, and every part thereof, just that meaning which its un- 
ambiguous words import, and to hold its effect to be to restore the 
whole law of evidence applicable to the subject as it stood in 1861, 
when the bonds sued on were executed. 

As we have said, the law of evidence then in vogue was that of 
the common law, which excludcd all parties to actions, and so, too, 
every person who had a direct legal interest in the event of the action, 
though not actually a party. But to this last rule there was this ex- 
ception: If the interest of the person offered as a witness was equally 
balanced, so that he had as much interest on one side as the other, 
he became a competent witness in the case, and might be called by 
either party. As coming within the exception, it was held by the 
common law, that the endorser of a note was a competent witness for 
either party to an action between his endorsee and the maker. 1 
Greenl. on Ev., Sec. 400. In  such case, if the plaintiff (endorsee) 
should recover of the maker (the principal), then the endorser (the 
surety) would be discharged of all liability. But if the plaintiff should 
fail in his action against the maker, he could recover the debt of his 
endorser, who in turn, could recover it of the maker, and so he stood 
indifferent between them, and was competent for either. Gilliam v. 
Henneberry, 51 N. C., 223; Peebles v. Stanley, 77 N. C., 243. 

We therefore conclude that the witness, Vincent, was competent to 
speak as to the matters for which he was called, and that his exclusion 
was such an error as entitles the plaintiff to  a venire de novo. 

The other exception it is needless to consider. 
Error. Venire de novo. 

Cited: Robertson v. Dunn, 87 N.C. 193; Bank v. Burgwyn, 108 N.C. 
63; Home v. Bank, 108 N.C. 120; Bank v. Burgwyn, 110 N.C. 272; 
Bank v. Atkinson, 113 N.C. 480; Johnson v. Gooch, 116 N.C. 68; 
Mfg. Co. v. Tierney, 133 N.C. 635; Highway Corn. v. Varner, 181 N.C. 
44; Cameron v. Highway Cone., 188 N.C. 93; Carlyle v. Highway 
Com., 193 N.C. 47; Lister v. Lister, 222 N.C. 560. 
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( 49 ) 
D. W. RAIN, AXD WIFE AND OTHERS V. THE STATE OF NORTH CAROLINA. 

Claim Against the State. 

1. The original jurisdiction conferred upon this court by article four, section 
nine, of the constitution, is for the benefit only of such plaintiffs, and to 
be used only in  such cases, as  cannot otherwise obtain a footing in court 
by reason of the state's being a party. 

2. The claim against the state must be such as, against any other defendant, 
could be reduced to judgment and enforced by execution. 

3. -4n agent of the state is liable to an action of trespass committed in his 
capacity as  such. 

4. The Insane Asylum of North Carolina is a body corporate with capacity to 
sue and be sued. 

CLAIN AGAINST THE STATE, heard at  February Term, 1882, of THE 
SUPREME COURT. 

Messrs. Gray & Stamps, Batchelor, Wilson and Stron,g, for plaintiffs. 
Attorney General, for the State. 

RUFFIN, J. This action begun in this court under article four, sec- 
tion nine, of the amended constitution. 

I n  their complaint the plaintiffs allege title in themselves to one 
fourth part of the lands used and occupied by "The Insane Asylum of 
North Carolina," and their prayer is, that this court will cause the 
facts connected with their title to be ascertained and reported to the 
general assembly of the state, with a recommendation that the state 
shall purchase their several interests in the lands and make com- 
pensation to them for its use and occupation. 

The Attorney General appearing for the state at  first interposed a 
demurrer, but a t  this term moved to dismiss the action upon the ground 
of a want of jurisdiction in this court to entertain it. 

Several reasons occur to us why this motion to dismiss should ( 50 ) 
be allowed, but it is only necessary to state a prominent one. 

The original jurisdiction, the exercise of which the plaintiffs invoke, 
was conferred upon this court for the benefit only of such plaintiffs, 
and to be used only in such cases, as could not otherwise obtain a 
footing in the courts, by reason of the state's being the party against 
whom the claims were to be asserted. If, by the ordinary process of 
the law issuing from a court of ordinarily competent jurisdiction, a 
plaintiff can constitute his case regularly in court, as against a de- 
fendant interested in the subject matter of the action, and under a 
judgment against whom complete relief can be had, then the case falls 
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neither within the spirit of the constitution, nor the mischief which it 
was intended to remedy. 

In  the case in hand, "The Insane Asylum of North Carolina" is a 
body corporate-so expressly declared to be, and invested with all 
the title to the lands mentioned in the complaint, which was ever ac- 
quired by the state. See act of 1868-69, ch. 67. It is too, in express 
terms, endued with a capacity to sue and be sued, and is in the actual 
possession of the premises; so that as against it, the plaintiffs can 
have full and adequate relief afforded them for every injury com- 
plained of, in the superior court of Wake County, where the land lies, 
and there is no necessity for resorting to the exceptional jurisdiction 
of this court, which a t  best is poorly provided with facilities for the 
trial of the facts of any cause. 

As to the objection urged that inasmuch as the state, the real party 
in interest, could not be brought before the superior court, so neither 
should her agent, the Asylum, be permitted to be sued there, as that 
would be, in effect, to  sue the state, and to do indirectly what could 
not be done directly, we need only to refer to the opinion delivered by 
Chief Justice MARSHALL, In  Osborn v. Bank, 6 Curtis, 251. The 

very point was there discussed, and it was held after much con- 
( 51 ) sideration that the action could be maintained against the , 

agent, and he be held to answer for trespasses committed in his 
capacity as such. 

To this may be added, even if the question of jurisdiction were out 
of the plaintiffs' way, there is no authority resting in this court to 
make any such recommendation to the legislature as that suggested in 
the complaint. 

It is our duty, when a case is properly constituted before us, sim- 
ply to declare the legal rights of the party presenting a claim against 
the state; and it must be just such a claim as, against any other de- 
fendant, could be reduced to a judgment and enforced by execution. 
As to the propriety of purchasing the interests of the plaintiffs in the 
land: that is a matter falling peculiarly within the province of the 
general assembly, and any suggestion from us in regard t o  it might 
seem officious. 

The motion to dismiss the action is allowed. 
PER CURIAM. Dismissed. 

Cited: Board of Education v. Board of Education, 106 N.C. 83; 
Nelson v. Relief Department, 147 N.C. 104; Carpenter v. R.R., 184 
N.C. 403, 404; Cohoon v. State, 201 N.C. 314; Vinson v. O'Berry, 209 
N.C. 289. 
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GEORGE W. CLODFELTER v. THE STATE OF NORTH CAROLINA. 

Claim Against the State. 

1. The state  is not answerable in  damages to  a n  individual for  a n  injury result- 
ing from the alleged misconduct or negligence of its officers or agents. 

2. The original jurisdiction conferred upon this court by article four, section 
nine, of the constitution, "to hear claims against the state," is confined to 
such a s  a re  legal, and could be enforced if the state, like one of its citizens, 
was amenable to process. 

CLAIM AGAINST THE STATE, heard on complaint and demurrer a t  
February Term, 1882, of THE SUPREME COURT. 

Mr. J .  B. Batchelor, for plaintiff. 
Attorney-General, for the State. 

SMITH, C. J. The demurrer to the complaint raises the question of 
the responsibility of the state for the consequences of the misconduct 
or negligence of its officers and agents. The plaintiff, a convict sen- 
tenced to hard labor in the state prison for a series of years, was 
assigned to work on the Cape Fear and Yadkin Valley railroad, and, 
while engaged in blasting rock, by a premature explosion sustained 
an  injury in the loss of both his eyes. The complaint ascribes the ex- 
plosion to the gross negligence of the supervising manager, under whose 
authority and control he was placed, in not supplying water in suffi- 
cient quantity to use in the operation and prevent the accident. This 
is the case made in the complaint, and the liability of the state to 
make compensation is sustained upon the ground of the coerced labor 
put upon the plaintiff, and the taking from him all volition in avoid- 
ing danger and providing for his own safety. 

The constitutional provision which confers jurisdiction upon this 
court "to hear claims against the state" is confined to such as are 
legal, and could be enforced if the state, like one of its citizens, was 
amenable to process, and the decision when made is recommendatory 
merely. 

The only question then presented is, whether the state, in ad- 
ministering the functions of government through its appointed agents 
and officers, is legally liable to a claim in compensatory damages for 
an  injury resulting from their misconduct or negligence. 

That  the doctrine of respondeant superior applicable to the rela- 
tions of principal and agent created between other persons, does not 
prevail against the sovereign in the necessary employment of public 
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agents, is too well settled upon authority and practice to admit of 
controversy. 

( 53 ) "No government," says Mr. Justice MILLER, "has ever held 
itself liable to individuals for the misfeasance, laches, or un- 

authorized exercise of power by its officers and agents." Gibbons v. 
United States, 8 Wall., 269. And Judge STORY declares in his work 
on Agency, section 319: "The government does not undertake t o  
guarantee to any person the fidelity of any of the officers or agents 
whom i t  employs, since that would involve it in all its operations in 
endless embarrassments and difficulties and losses, which would be 
subversive of the public interests." 

Admitting the general principle, the plaintiff's counsel undertakes 
to withdraw the present claim from its operation, for that, the convict 
was put to work in constructing a railroad, a private enterprise, and 
not employed at  any public work when the accident occurred, and 
thus the state has voluntarily assumed the responsibilities of one of 
its own citizens incurred under like circumstances. We cannot recog- 
nize the distinction as affecting the results, nor feel the force of the 
reasoning by which it is sustained. We do not perceive why, when 
convicts are employed in quarrying rock for the construction of the 
penitentiary itself, the rule of liability should be different from that 
which controls when they are engaged in similar work to aid in the 
building of a railroad or other less public work. They are in both cases 
under the control and supervision of managers or overseers appointed 
by the public authorities, and the protection of law. 

The substitution of hard labor outside of the walls of the prison when 
the convict's condition is normal, and he has, in fresh air, pure water 
and wholesome food, superior advantages over a close confinement, is 
a humane and ameliorating policy in reference to the convict himself, 
as well as a more profitable use of his labor for the state, and not com- 
ing in competition with the trade of private persons, and yet it is the 

performance of an imposed service for crime and answers all 
( 54 ) the purposes of punishment for its commission. 

We are clearly of opinion that the state has incurred no legal 
liability for the negligence imputed to the overseer, and he alone, if 
any one, is answerable for the consequences of his neglect. The demur- 
rer must therefore be sustained, and the action dismissed. 

PER CURIAM. Dismissed. 

Cited: Moody v. State Prison, 128 N.C. 14; Jenkins v. Grifith, 189 
N.C. 634; Gentry v. Hot Springs, 227 N.C. 667. 
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E L I J A H  MGRRILL AND OTHERS V. H. H. SANDLIN, ADM'R. 

Removal o f  Administmtor-Jurisdiction o f  Probate Court. 

The  original and primary jurisdiction of a proceeding to remove a n  adminis- 
trator is in the probate judge (with the right of appeal to either party),  
who ascertains the facts upon which his legal discretion may be exercised, 
and to this end he  may require issues of fact to be tried by a jury i n  the 
superior court. C.C.P., Secs. 418, 4'70. 

PROCEEDING to remove an administrator, commenced before the 
clerk as probate judge, and heard at  Spring Term, 1881, of ONSLOW 
Superior Court, before Graves, J. 

The case was transferred to the superior court for the trial of issues 
of fact, and the plaintiff moved to remand it to the probate court on 
the ground of a want of jurisdiction of the subject matter of the con- 
troversy, as now constituted. The motion was denied, and the plain- 
tiff excepted. Upon the trial, judgment was rendered for the defend- 
ant, and the plaintiff appealed. 

A statement of the facts set out in the case is not necessary to an 
understanding of the opinion. 

Messrs. Simmons & Manly ,  for plaintiff. 
Mr.  H .  R. Bryan, for defendant. 

SMITH, C. J. The jurisdiction to grant, and, for sufficient cause, re- 
call letters testamentary and of administration, is conferred by law 
upon the clerk of the superior court, acting as judge of probate. C. C. 
P., Sec. 418; Simpson v .  Jones, 82 N. C., 323. The mode of proceed- 
ing to revoke letters that have been issued is summary, and pointed out 
in section 470, which provides that when "it appears to the probate 
judge, or if complaint is made to him on affidavit that any person 
to whom they were issued is legally incompetent to have such letters, 
or that such person has been guilty of a default or misconduct in the 
due execution of his office, or that the issue of such letters was obtained 
by false representations made by such person, the judge of probate shall 
issue an order requiring such person to show cause why the letters 
should not be revoked. On the return of such order, duly executed, 
if the objections are found valid, the letters issued to such person must 
be revoked and superseded, and his authority shall thereupon cease." 

I t  is thus incumbent on the probate judge to make the inquiry, and 
ascertain for himself the facts upon which the legal discretion reposed 
in him to remove an incompetent or unfaithful officer, is to  be exer- 
cised. The original authority to act is delegated to him alone, and he 
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may require the whole issue made between the parties, or any specific 
question of fact, to be tried by a jury, under the supervision of the 
judge of the superior court. When these have been determined by the 
jury, the probate judge, with such supplemental findings of fact by 
himself as may be necessary, proceeds to decide the question of re- 
moval, subject to the right of either party to  the contest to have the 
cause reheard upon appeal. 

This was not the course pursued in the present case, but the 
( 56 ) voluminous allegations, explanations and denials in the com- 

plaint and answer, were transmitted to the superior court, and 
tried in the first instance before the judge upon the submission of two 
issues to the jury. Thus the appellate or reviewing jurisdiction of the 
superior court is made to usurp the original and primary jurisdiction 
vested in the probate judge, and which he has never exercised. This 
irregularity renders i t  necessary to remand the cause in order that the 
probate judge may hin~self first act upon the application. See Capps 
v. Capps, 85 N. C., 408. 

We can only determine, upon the case made in the court below, the 
sufficiency of the facts to require or warrant the removal, but i t  is not 
improper to say that the management of a trust fund ought not to be 
committed to, or left in the hands of an appointee whose interests of 
personal bias may be found hostile to the demands of official duty, 
when made to appear, and the estate thus deprived of that legal pro- 
tection to which it is entitled. 

Let the cause be remanded. 
PER CURIAM. Cause remanded. 

Cited: Edwards v. Cobb, 95 N.C. 8, 10; In re Will of Palmer, 117 
N.C. 139; I n  re BBale, 158 N.C. 392; I n  re Estate of Loflin, 224 N.C. 
232; MeMichael v. Proctor, 243 N.C. 484. 

THOMAS W. KENDALL v. WILLIAM I<. BRILET AXD WIFE. 

Action Upon a Judgment-Refusal of Leave to Bring. 

Where leave to sue on a judgment under section 14 of the Code, is refused by 
the judge below, his decision upon the question whether "good cause" is 
shown, is conclusive. (Mr. Justice RUFFIN dissenting.) 

( 57 ) APPLICATION for leave to sue heard a t  Fall Term, 1881, of 
ANSON Superior Court, before Graves, J .  

62 
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This was a motion made on October loth, 1881, by the plaintiff to the 
presiding judge, for leave to  bring an action upon a judgment in favor 
of the plaintiff against the defendants, Briley and wife. 

The affidavit of the plaintiff upon which his motion was founded, 
stated, that  the plaintiff a t  Fall Term, 1871, being the 18th day of 
October, obtained a judglnent against the defendant and wife on a 
note under seal executed on the 16th day of January, 1868, for the 
sum of four hundred and twenty-four dollars and sixty-four cents, 
with interest. That no part of said judgment has ever been paid or 
release given to the defendants, nor assigned by the plaintiff to any 
one. 

The defendants filed a counter-affidavit, but his Honor found the 
facts as stated in the affidavit of the plaintiff, and refused to grant 
his application, from which ruling the plaintiff appealed. 

Messrs. Reade, Busbee 6% Busbee, for plaintiff. 
Mr.  George M. Xmedes, for defendants. 

ASHE, J. The application of the plaintiff was made under section 
14 of the Code, which reads: "No action shall be brought upon a judg- 
ment rendered in any court of this state, which shall be rendered after 
the ratification of this act, except a court of a justice of the peace, 
between the same parties, without the leave of the judge of the court, 
either in or out of term for good cause shown, on notice to  the adverse 
party." 

This section of the Code has received a construction by this court 
in the case of Warren v. Warren, 84 N. C., 614, where an application 
like this was made for leave to  bring an action upon a judgment, and 
i t  was held that the judge's decision upon the question, whether 
"good cause" was shown, was conclusive. ( 58 ) 

The Chief ,Justice in delivering the opinion of the court, said: 
"The leave is to be granted when 'good cause' is shown-that is, when 
satisfactory reasons were given. If then he is and must be the judge, 
his decision that  good cause does exist is not reviewable in this court. 
What general rule can be prescribed to guide the judge in determining 
the application, or this court in reviewing the exercise of his discre- 
tion?" 

If his decision that  good cause does exist, is not reviewable, i t  must 
follow that  his decison that  i t  does not exist is equally conclusive. 

What  is good cause is sufficient cause. They are synonymous terms. 
I n  the Revised Code, ch. 31, sec. 13, it is provided that a continuance 
of a cause standing for trial, may be had for sufficient cause shown 
to the court by affidavit. And what is sufficient cause for a continu- 
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ance has been uniformly held by this court to  be within the discretion 
of the judge, and the exercise of his discretion is not the subject of re- 
view. State v. Duncan, 28 N. C., 98; State v. Lindsey, 78 N. C., 499; 
Moore v. Diclcson, 74 N. C., 423; Isler v. Dewey, 71 N. C., 14; Austin 
v. Clarke, 70 N. C., 508. Constrained by these authorities we must 
hold there was no error. And as the appeal has been taken from the 
ruling of his Honor upon a matter of discretion, the appeal must be 
dismissed. 

RUFFIN, J. Dissenting. I cannot bring my mind to concur in the 
conclusion t o  which my learned brethren have come in this case, and I 
regard the subject as one of sufficient importance to  justify me in 
setting out the grounds of my dissent. 

The purpose of the statute, under which the plaintiff is proceeding, 
is manifest. At common law a plaintiff in a judgment had a right 

to  sue upon it  a t  his own pleasure, and seeing that  this right 
( 59 ) might be used for the purpose of oppression, the legislature in- 

terposed a check upon it ,  by providing that  no such action 
should be instituted without the leave of the judge of the court, in 
which the judgment had been rendered, for good cause shown. 

The good cause, then, required to be shown is anything from which 
the court can see that the object sought to be obtained by the new 
action, is a legitimate one, and not the mere purpose to  harrass and 
oppress by needless litigation. 

In  this case the judgment was rendered on the 18th of October, 1871, 
and the motion for leave to sue was made on the 10th day of October, 
1881, just ten days before the bar of the statute of limitation would 
attach to  it, and the effect of the ruling is, not to  shield the defendant 
from vexatious litigation, but to give him an absolute discharge from 
a debt, not one cent of which, as his Honor finds, had he ever paid. 

It is impossible for me to conceive that the law intended to confer 
upon any judge the power thus to  destroy, by the exercise of an unre- 
strained discretion, the property of a citizen, and to leave him al- 
together without any remedy. I search in vain for a precedent to  
justify such a decision. As to  the discretion allowed, in passing upon 
the sufficiency of an affidavit for the continuance of a cause referred 
to  in the opinion of the court as being analogous, I confess I cannot 
so view it. I n  that case, no substantial right is affected-no defence 
taken away or advantage bestowed on either party-nothing beyond 
a delay deemed necessary, that both may meet on equal terms. 

The same lack of analogy exists, as i t  seems to me, in the case of 
an order made for the removal of a cause from one county to  another 
for trial; there again, no substantial right of either party is impaired, 
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and no advantage bestowed upon either, and the law might well, 
therefore, commit its determination to  the discretion of a single judge. 

As I understood it, the decision in the case of Warren v .  War-  
ren, cited by the court, was made to turn upon the very dis- ( 60 ) 
tinction which I have attempted to make liere; and the find- 
ing that  good cause for a new action was shown, and the grant of leave 
to bring it, were held to be conclusive, because, as said by the Chief 
Justice, such "granting of  leave impairs no legal right of the debtor, 
and every just defence m a y  still be set u p  when the action is brought, 
as i t  m a y  be i n  other cases when the plaintiff sues at his own pleasure 
and requires the consent of no one." 

Thus understanding it, I yielded my full assent to  it ,  but should 
have been slow to do so if I could have supposed its authority would 
ever be used in support of a decision, like the present, so destructive 
of the rights and interests of a party. 

Even if i t  were conceded that the law intended to coinmit the right 
of the party t o  sue, under such circumstances, wholly as a mat- 
ter of discretion to  the judge of the court in which the judgment had 
been obtained, I should still be disposed to hold that  its exercise might 
be reviewed in this court, if seen to  be clearly erroneous and injurious. 

When anything is left to  any person to be done according to his 
discretion, says 1 Lil. Abr. 477, as quoted in Tomlison's Law Diction- 
ary, the law intends i t  must be done with sound discretion, and ac- 
cording to law; and the court of King's Bench hath a power to  redress 
things that are otherwise done, notwithstanding they are left to the 
discretion of those that  do them. 

As applied to  a court of justice, discretion means a sound discretion, 
guided by law and right, or as defined in Co. Lit., Sec. 366, p. 227 b., 
"discretio est discernere per legem quid sit justum-that is-to discern 
by the right line of the law and not by the crooked cord of private 
opinion." 

Pitiable indeed, is the condition of a judgment creditor under the 
operation of such a law. If made before the bar of the statute be- 
comes imminent, his prayer for leave to sue is taken as evidence 
of a purpose to vex his debtor with needless litigation, and ( 61 ) 
therefore rejected; and if made when that  danger is staring him 
in the face, he is told that  he has waited too long, and the law grants 
favors only to the diligent. Far better would it be to  deny him, in 
plain terms, every right of action, than to  beguile hiin after such a 
manner with false hopes. 

Believing that  in thus withholding from the plaintiff his leave to  
sue, his Honor inadvertently exercised an unreasonable discre- 
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tion, and tha t  "nothing that  is contrary to  reason is consonant to law," 
I am of the opinion tha t  the judgment of the court should be reversed. 

PER CURIAJI. Affirmed. 

"ISSOX & CUMMIKG r. ADRIAN & VOLLERS. 

Mortgage, Foreclosure of-Parties. 

In  foreclosure proceedings, all the mortgagees and judgment creditors as  well 
as  the mortgagor should be made parties, in order to a full adjustment of 
the rights of each. 

CIVIL ACTION tried a t  Fall Term, 1881, of h s o ~  Superior Court, 
before Graves. J. 

The plaintiffs, Hinson & Cumming, having recovered several judg- 
ments against the defendant, Knotts, have caused the same to be 
docketed in January, 1878, in the counties of Anson and Union. Their 

co-plaintiffs, Aaron & Rheinstein, having also recovered judg- 
( 62 ) ments, against the same debtor in the superior court of New 

Hanover in the same n~onth ,  transmitted a transcript thereof 
t o  the same counties, and caused them to be docketed in Anson County, 
in February, 1878, and in Union County in April, 1880. They unite 
in the present action to enforce a foreclosure and sale of lands of the 
debtor, lying in both the counties last mentioned, which had been in 
1876 conveyed by deed of mortgage to the defendants, Adrian & Vol- 
lers, to secure a large indebtedness then due them, reduced, as stated 
in their answer and computed to  May 16, 1881, to the sum of two 
thousand seven hundred and forty-six dollars and fifty cents. They 
assent to the foreclosure and sale. 

The defendant Knotts, while in his answer he demands proof of some 
of the allegations of the con~plaint, and denies none in the form pre- 
scribed in the Code, not disa~on-ing "any knowledge or information 
thereof sufficient to form a belief," (Sec. 100) proceeds to state that 
after the execution of the mortgage and prior to the liens acquired by 
the docketed judgments, he made a second mortgage to R. T .  Bennett 
and conveyed to hini his equity of redemption in the sanie lands to  
secure a debt due to the said Bennett which is still unadjusted. 

While upon a strict construction of the rules of pleading under the 
new system, the avern~ents in the complaint may not be legally con- 
trorerted, issues, not appearing in form in the record. were submitted 

*ASHE, J., haring been of counsel, did not sit on the hearing of this case. 
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to the jury and found in favor of the plaintiffs. Just before the trial 
was entered upon, the defendant, Knotts, filed an affidavit in which 
he recites a further indebtedness to other creditors, who also have 
docketed judgments and liens upon the debtor's equitable estate in the 
lands, and one of which, belonging to Whittkowski & Rintels for 
about five hundred dollars, has precedence of the plaintiff's liens. He 
asks that  these creditors be made parties to the action as interested in 
the sale, and disposition of the fund. The application was de- 
nied, but in the rendition of judgment, after the verdict, for ( 63 ) 
the sale of the lands, unless the debts were paid within a limited 
time, an account is directed to be taken of the several liens upon the 
lands, their amounts and priorities. From this judgment the defend- 
ant, Knotts, alone, appeals. 

Mr. John D. Shaw, for plaintiffs. 
Messrs. Burwell & Walker, contra. 

SMITH, C. J., after stating the above. While there is some diver- 
sity of opinion as to the practice in requiring the presence of prior and 
posterior mortagees in a foreclosure suit, the preponderance of author- 
ity favors the propriety, if not the necessity of their being parties, in 
order to a full and final adjustment to all the equities involved. The 
following rule is laid down by a writer on the subject, which seems rea- 
sonable and just: 

In general all incumbrances, as well as the mortgagor ought to be 
made parties to a bili of foreclosure, and that, whether they are prior 
or subsequent incumbrances; those prior, because their rights are para- 
mount to the foreclosing party; those subsequent, because their in- 
terests would otherwise be concluded without any opportunity to as- 
sert or protect them. Welf. Eq. Pl., 50; Mitf. Eq. Pl., 194; 2 Mad. 
Ch. Pr., 188; Story Eq. Pl., Sec. 72; Winchester v. Beaver, 2 Ves., 313. 

This would seem to result from the fact that the subordinate and 
inferior liens are, by the sale, transferred from the corpus to the fund 
into which it is thus converted, with their respective priorities unim- 
paired and must be then asserted and settled in its distribution. Can- 
non v. Parker, 81 N. C., 320. More especially should the second mort- 
gagee be before the court, because his mortgage debt intercepts what 
remains of the fund after discharging the first mortgage, before i t  
reaches any of the plaintiff's demands, and must be first satis- 
fied. The Code has not in this respect changed the practice in ( 64 ) 
courts of equity. 

We think the second mortgagee, whose interest is set up in the an- 
swer of Knotts, and not (as in respect to the other creditors) in an affi- 
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davit offered just as the jury trial begins, ought to be made a party, 
and the decree of sale suspended until he is served with notice and 
has opportunity to come in and assert his claim; and perhaps the same 
course should be pursued toward all the judgment creditors who have 
liens, in order that the rights of each may be adjusted in the action, and 
all controversies among them ended in the apportionment of the mon- 
eys arising from the sale. The court recognizes the propriety of their 
presence before final distribution, in the provision in the decree for a 
reference and account, but it is more appropriate they should be be- 
fore the court when the decree of sale is made, and be heard, if they 
have aught to say against its being made, or as to its terms, and at 
least before the sale is confirmed. The verdict will remain. The 
judgment was therefore premature and must be reversed a t  the costs 
of the appellees, plaintiffs, and remanded for further proceedings in 
the court below. 

Error. Reversed. 

Cited: Kirkman v. Phipps, 86 N.C. 431; Kornegay v. Steamboat 
Co., 107 N.C. 118; LeDuc v. Brandt, 110 N.C. 291; Vanstory v. Thom- 
ton, 112 N.C. 209; Springer v. Sheets, 115 N.C. 379; Gammon v. 
Johnson, 126 N.C. 65; Jones v. Williams, 155 N.C. 189; Beaufort 
County v. Mayo, 207 N.C. 214; Rostan v. Huggins, 216 N.C. 390. 

J. P. ALLEN v. A. B. AND H. GILKEY, A4~iw,r'xs. 

Witness-Section 343. 

A deputy collected a sum of money on account of taxes and deposited the same 
with G. with instructions to pay it  over to the sheriff, which was not done, 
and the deputy was afterwards required to pay the sheriff the sum so 
collected : Held,  in a n  action to recover the amount, brought by the deputy 
against the administrator of G., that the sheriff had no interest in the 
event of the action, and was a competent witness under section 343 of the 
Code. 

( 65 ) CIVIL ACTION tried a t  August Special Term, 1879, of RUTHER- 
FORD Superior Court, before Buxton, J. 

The plaintiff, as the deputy for the sheriff of Rutherford County, 
collected taxes to the amount of two hundred dollars, and deposited the 
same with the defendants' intestate, with instructions to pay it to his 
principal, which i t  is alleged he failed to do. In  a settlement with his 
principal, credit was refused him for this amount so paid to said intes- 
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tate, but the plaintiff was required to pay, and did pay, to the sheriff 
the full amount collected, and thereupon this action was brought to 
recover i t  of the estate of said intestate, he having in the meantime died. 

On the trial the plaintiff introduced the sheriff as a witness, for the 
purpose of showing that the money had not been paid to him by the 
intestate, but the defendants objected on the ground that  the witness 
had an interest in the result of the action, and is therefore incompetent 
under section 343 of the Code. The court overruled the objection and 
admitted the witness as competent. Defendants excepted. Verdict for 
plaintiff, judgment, appeal by defendants. 

Messrs. Hoke & Hoke and Rattle & Mordecai, for plaintiff. 
Mr. J. A. Forney, for defendants. 

RUFFIN, J. We are at  a loss to discover any interest which the 
witness had in the event of the action, that could possibly affect the 
question of his competency. He is no party to the action; nor had he 
a t  any time a legal or equitable interest, such as could be affected by 
the event thereof. He is no assignor of anything in controversy in the 
action; nor could his examination, or any judgment or determination 
therein, affect any interest he then had, or had previously owned. While 
possibly under some bias of feeling or partiality, yet he was literally 
devoid of all interest, whether past, present or future-so much 
so, that even at  the common law he would have been entirely ( 66 ) 
competent as a witness, and if so, then certainly under a statute 
professing to remove all incompetency upon the ground of interest, with 
the few exceptions above enumerated. 

It is true that he might have given his sanction to the deposit of the 
money made on his account by his deputy, and upon its non-payment 
might have sued the intestate of the defendants for money had and 
received to his use, but he was under no obligation to do so, and having 
repudiated it and received the full amount due him, directly, from the 
deputy himself, no man could have had less interest, as distinguished 
from bias, than he had. His testimony was properly received by the 
court. 

No error. Affirmed. 
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S. T. MORGAN, L ~ D M ' R ,  V. J. N. BTJNTING AND OTI-IERS. 

Witness-Bond Prior to 1868-Section 343. 

1. The act of 1570, ch. 183, which renders incompetent as  a witness a party to  
an action "on any bond for the payment of money, or conditioned to pay 
money," executed prior to August l s t ,  1868, does not apply to official bonds 
to secure fidelity in  the discharge of duty, but is confined to money obli- 
gations to pay a fixed sum. 

2. A party to  a suit is not disqualified as  a witness by section 343 of the Code, 
to speak of transactions with a deceased agent of a deceased principal. 

( 67 ) CIVIL ACTION tried a t  Spring Term, 1881, of WAKE Superior 
Court, before Xchenck, J. 

S. D. Morgan died in 1864, and William Laws was appointed his 
administrator and died in 1871, before making a final settlement of the 
estate, but he had obtained judgment against divers parties indebted 
t o  his intestate, upon which executions were issued and money paid to  
the defendant, Bunting, as clerk of the superior court. Soon after the 
appointment of the plaintiff, S. T.  Morgan, as administrator de bonis 
non  of the intestate, in 1879, he made demand of the defendant for the 
money received by him as aforesaid, but the same has never been paid, 
and thereupon the plaintiff brought this action on the official bond of 
said Bunting. 

On the trial the defendant, Bunting, was offered as a witness for 
himself and his sureties, to  prove that he paid the amount of said judg- 
ments to  the attorney of record of William Laws; the said attorney 
died before this suit was brought. The plaintiff objected, and the court 
held the witness incompetent. Verdict for plaintiff, judgment, appeal 
by defendants. 

Messrs. Gilliam dl: Gatling and Walter Clark, for plaintiff. 
Messrs. Hinsdale & Devereux, Argo dl: Wilder and Reade, Busbee & 

Busbee for defendants. 

SMITH, C. J. The action is on the official bond executed by the 
defendant Bunting on his qualification as clerk of the superior court 
in July, 1868, and the other defendants, his sureties, to recover several 
sums of money due the intestate, collected under executions and paid 
into office during the former administration. To sustain the defence 
the said Bunting was offered as a witness on behalf of himself and the 
other defendants to  prove payments made t o  the attorney of record of 

the first administrator, since deceased, and on objection was held 
( 68 ) to  be incompetent to  give the proposed testimony. 
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This ruling and the exception thereto present the only question 
for solution on the appeal. The action of the court is supported in the 
argument before us upon two grounds: first, the testimony is excluded 
by the act of 1879, ch. 183; and secondly, i t  is within the prohibition of 
the proviso in section 343 of the Code. 

1. The act of 1879 renders a party to the action incompetent as a 
witness, in an action "founded on any judgment rendered previous t o  
the 1st day of August, 1868, or on any bond under seal for the payment 
of money or conditioned to pay money," executed previous to  that  date, 
thus restricting its $peration not only to  obligati~ns incurred before 
that  time, but also to  such as are for the payment of money. The stat- 
ute contemplates such judgments and such bonds as are for a specific 
and ascertained sum of money, expressed upon their face, or in case of 
penal bonds, expressed in the condition. 

The bond sued on is not one of this class, but is intended to secure 
diligence and fidelity in the discharge of official duties. Although in 
the condition he is required among other things to "account for and 
pay over, according to law, all moneys and effects which have come, 
or may come, into his hands, by virtue or color of his office," (C. C. P., 
Sec. 137,) yet these are unascertained sums, and are recovered as dam- 
ages assessed for the breach of the obligation, and the bond is not, nor 
is the condition, an absolute undertaking to pay a fixed sum, or in the 
words of the statute, "for the payment of money." As all judgments 
not of this class are excluded, so are all bonds executed for other pur- 
poses; the object of the enactment being as stated in Tabor v. W7ard, 
83 N. C., 291, to exclude the testimony of parties to a suit on these 
causes of action, and prevent its being used to rebut the presumption 
of payment, and hence in terms it  is confined to money obligations as 
distinguished from others. 

2. S o r  is the refusal to admit the evidence warranted by the ( 69 ) 
proviso in section 343. 

A party to  the action, and the others specified, are not allowed to be 
"examined in regard t o  any transaction or communication between 
such witness and a person a t  the time of such examination deceased, 
insane or lunatic, as a witness against a party then prosecuting or de- 
fending as executor, administrator," and the other designated persons in 
privity with the deceased. The testimony is not rendered inadmissible 
generally, but only when offered against the representative of a de- 
ceased party (and the others specified, associated with or succeeding 
him in interest) who are "then prosecuting or defending the action in 
one of these capacities." 



I N  THE SUPREME COURT. 186 

This interpretation is put upon the statute, and such is its obvious 
meaning, in Howerton v. Lattirner, 68 N. C., 370; Shields v. Smith,  79 
N. C., 517, and Hawkins v. Carpenter, 85 N .  C., 482. 

I n  the former of these cases the defendant was permitted to testify 
as  to his own transactions with a deceased agent of the plaintiff, and 
RODMAN, J., having quoted the clause in the proviso, the substance of 
which has been recited, adds: "The plaintiff is not prosecuting this 
action any of these characters. It may seem that the plaintiff comes 
within the mischief intended to  be remedied. Whether that be so or 
not, we would not be justified in extending the scope of the act to 
include the case of a principal of a deceased agent, upon any conjecture 
that the legislature would have included such a case, if it had occurred 
to them." 

This construction is in accordance with the rulings in the courts of 
New York upon a similar act which we have borrowed from the Code 
of that state. 

In  Coller v. Wenner, 45 Barb., 397, the defendant was allowed to 
prove usury in the consideration of a note executed by him to one 
Jacob Coller, and endorsed after maturity to John Coller, his son, both 

of whom were dead, in an action prosecuted by the executor of 
( 70 ) the assignee to recover the money due, and this testimony was 

received because i t  was not used against the representative of the 
payee, as a party to the suit. But the point is expressly adjudicated in 
the recent case of Hildebrand v. Crawford, 65 N. Y., 107, where both 
principal and agent were dead. The court declared that '(while the 
declarations and transactions of Kellogg as agent, might bind his prin- 
cipal, i t  is impossible to discover how conversations and transactions 
with him, as agent, can be brought within section 329 of the Code, as 
conversations and transactions with his principal, so that in case of his 
death, they could not be proved by a party in an action seeking to 
enforce the obligations resulting therefrom. We are not a t  liberty to 
add to the enactment cases not within its terms, because we may think 
them within the spirit of the act, and are cases to which the remedy 
may seem to be equally applicable." 

The transactions meant in the statute are personal transactions, to  
which the deceased, if alive, might testify, and its policy as declared by 
Chief Justice PEARSON in McCanless v. Reynolds, 74 N. C., 301, and 
reiterated in McLeary v. Norment, 84 N. C., 235, is, that unless both 
parties to a transaction can be heard on oath, a party to an action is 
not a competent witness in regard to the transaction. 

If the deceased principal were living, he would not know and could 
not tell what occurred between his agent and another, and as the agent's 
death does not suppress the evidence, i t  follows that the defendant, 
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Bunting, is not disqualified, and the ruling by which his testimony was 
excluded is erroneous in law. 

The judgment is therefore reversed, and this will be certified to the 
end that the verdict be set aside and a venire de novo awarded, and i t  
is so ordered. 

Error. Venire de novo. 

Cited: Lockhart v. Bell, 86 N.C. 450; Gidney v. Moore, 86 N.C. 491; 
McKee v. Lineberger, 87 N.C. 186; Clanton v. Price, 90 N.C. 99; Lock- 
hart v. Bell, 90 N.C. 504; McRae v. Malloy, 90 N.C. 526; Coggins v. 
Flythe, 113 N.C. 106; McGowan v. Davenport, 134 N.C. 536. 

J. B. SUMNER, ADM'R, v. THOMAS J. CANDLER. 
( 71 1 

Witness-Transaction With Person Deceased. 

The defendant in a n  action for money demand is disqualified to testify as  to 
the time and place of signing a receipt by plaintiff's intestate, in  support 
of his plea of satisfaction. C. C .  P., Sec. 343. The competency of evidence 
is determined by the substance of t h e  witness' answer, and not by the 
form of the question put to him. 

CIVIL ACTION tried a t  Spring Term, 1882, of BUNCOMBE Superior 
Court, before Gilliam, J. 

This action is for money had and received, the plaintiff alleging that 
his intestate, who was the sheriff of Buncombe County, had placed in 
the hands of the defendant claims against the treasurer of the state 
amounting to one thousand dollars, which he had collected and failed 
to  pay over. 

The sole defence relied on was that of accord and satisfaction-the 
defendant alleging that said intestate had accepted of him a horse, 
saddle and bridle and a suit of clothing in full satisfaction and dis- 
charge of his entire liability. At  the trial the defendant offered in 
evidence a receipt, and upon showing that i t  was in the hand-writing 
of plaintiff's intestate, was allowed to read it as follows: "Received of 
T. J. Candler the balance in full of all claims, together with all moneys 
placed by me in his hands for settlement with the treasurer for the years 
1868,1869 and 1870, including the Lusk and Henry claims as solicitors, 
for which he has my rece ip t th i s  February 18th, 1875." (Signed by 
Jesse Sumner, the plaintiff's intestate). 
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After introducing several witnesses in regard to the declaration of 
the intestate touching the settlement, and there being some discrepancy 
in their statements as to the time when i t  occurred, the defendant him- 

self was introduced as a witness, and his counsel proposed to ask 
( 72 ) him when the receipt above referred to was signed by the intes- 

tate, to which the plaintiff objected upon the ground that he was 
incompetent to testify as to a transaction with the deceased. 

His Honor ruled him to be competent, and he thereupon testified that 
the receipt had been signed by the intestate a t  a mill about two miles 
from defendant's house. Plaintiff excepted. Verdict for defendant, 
judgment, appeal by plaintiff. 

Mr. J .  H.  Merrimon, for plaintiff. 
Messrs. C. A. Moore and H.  B. Carter, for defendant. 

RUFFIN, J. The counsel who argued the cause for the defendant in 
this court, almost conceded the incompetency of the witness to testify 
as  to the matter excepted to, and we think might well have done so 
altogether. It is difficult to conceive of testimony that could more 
certainly involve a transaction with a deceased person, than did that of 
the defendant when he testified to the signing of the receipt by the 
intestate, and described the place where the same was done. 

For aught we know, i t  may have been this direct testimony, rather 
than the proofs as to the hand-writing of the intestate, that influenced 
the jury in determining the genuineness of the receipt, relied upon to 
support the plea of satisfaction. The question as to the competency, 
or incompetency, of evidence must be determined by the substance of 
the witness' answer, and not by the form of the inquiry put to him. 

There must be a venire de novo. 
Error. Venire de novo. 

Cited: Lockhart v. Bell, 90 N.C. 504; Buie v. Scott, 107 N.C. 182; 
Bright v. Marcom, 121 N.C. 87; Hicks v. Hicks, 142 N.C. 232. 

( 73 
GEORGE W. WYNNE v. JOSEPH P. PRAIRIE. 

Excusable Neglect Under Section 133 of the Code-Judgment 
Final and Interlocutory-Writ of Inquiry. 

1. On motion to set aside a judgment on the ground of excusable negligence, i t  
appeared that  the defendant had twice called on the clerk to enter upon 
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the docket the name of the attorney whom he had employed, and the clerk 
promised to do so. The attorney himself applied to  the clerk to examine 
the plaintib's complaint, but was unable to see it, and during the balance 
of the term was absent in obedience to a summons a s  a witness; Held, 
that defendant's neglect is excusable. 

2. Suggestions of the court indicating the present status of the law, in refer- 
ence to judgments final by default upon sworn complaint in actions to 
recover money; and to the old practice of a writ of inquiry to ascertain 
amount of a n  unliquidated demand. (A decision upon this question was 
subsequently made in Rogers u. ilfoore, post.) 

MOTION to set aside a judgment upon the ground of excusable negli- 
gence, heard a t  January Term, 1881, of WAKE Superior Court, before 
Graves, J. 

The judge allowed the motion and the plaintiff appealed. 

Messrs. Hinsdale & Devereux, for plaintiff. 
Messrs. Argo & Wilder and Fowle & Xnow, for defendant. 

SMITH, C. J. The plaintiff sued out his summons in September, 1879, 
returnable to the term of Wake superior court, held on the second 
Monday in February, 1880; filed his complaint in the clerk's office, 
under oath, on the last day of January preceding; withdrew and 
amended i t  by leave of the court, also under oath, on February ( 74 ) 
20th during the second week of the term; and on the last day, 
no counsel appearing, caused judgment final to be entered for the aggre- 
gate sum demanded. The causes of action set out in the complaint are 
an indebtedness contracted by the defendant with G. W. Wynne & Co., 
between September lst, 1869, and February 13th, 1872, for board and 
attention to his horses, for goods sold and delivered, for horses and 
carriages furnished for his use, and for money loaned; and a further 
indebtedness, for similar objects, incurred with Wynne, Yancey & Co., 
between May 17th, 1872, and February 5th, 1877, both of which claims 
have been assigned to the plaintiff and make the amount of $190.59, 
demanded. The defendant after notice obtained a writ of supersedeas, 
suspending further action of the sheriff in the enforcement of the exe- 
cution which had been issued on the judgment, and upon his affidavit, 
stating the grounds of the application, moved the court for an order to 
set aside and annul the judgment. This motion was heard a t  January 
Term, 1881, and allowed, and the facts found upon which the decision 
was rendered, are set out in the record. 

We concur in the ruling that the case presented is one of excusable 
neglect under the interpretation heretofore put upon the statute, and 
warrants the exercise of the discretionary power conferred upon the 
judge. The defendant had engaged counsel to defend the action, and 



IN T H E  SUPREME COURT. [86 

as he alleges, is not indebted to  the plaintiff in any sum. He  twice 
called on the clerk, once before the beginning, and again on the second 
day of the term, informing that  officer of the name of the counsel em- 
ployed, and requesting his appearance to  be entered, if i t  had not 
already been done, and this the clerk promised him should be done. 
The attorney himself also applied a t  the clerk's office to  see and examine 
the complaint, but was unable to  see it, and being suinmoned to appear 

before a committee of the United States Senate, as a witness, left 
( 75 ) during the first week for Washington, and was absent during the 

rest of the term. This summary recapitulation suffices to  show 
the active and persevering efforts of the defendant to  secure the services 
of counsel, and reasonably relying upon his defending the action, he is 
not chargeable with the inattention and neglect which debar him from 
asking relief against the judgment. 

It was his duty to have counsel, and the duty of his counsel to see 
tha t  the action was properly defended. An examination of the com- 
plaint and the causes of action therein set out, was necessary to an 
intelligent conference between them, and that  the former should put the 
latter in possession of the facts to  be put in the answer in opposition 
t o  a recovery. 

The present case is not unfavorably distinguishable from Griel v. 
Vernon, 65 N .  C., 76, in which an early construction was given to 
section 133 of the Code. 

"In this case," remarks RODMAN, J., "the party retained an attorney 
to enter a plea for him; that  an attorney should fail to  perform an 
engagement to  do such an act as that,  we think may be fairly consid- 
ered a surprise on the client." 

The same view of the act is taken in the subsequent case of Bradford 
v. Coit, 77 N .  C., 72, in which READE, J., referring to  the preceding 
adjudication, says: "We have said that where a party en~ploys counsel 
to  enter his plea and the counsel neglects it, in consequence of which 
judgment is given against the party, i t  is excusable neglect in the party 
and the judgment may be vacated." And this is again reaffirmed in 
Mebane v. Mebane, 80 N.  C., 34. 

The plaintiff however insists that  the defendant was himself negli- 
gent, in that, he failed to  communicate t o  his attorney the grounds of 
his defence, and for this no sufficient excuse is given. But before this 
i t  is obvious the attorney should have seen and known the charges con- 

tained in the complaint, and with the knowledge thus obtained, 
( 76 ) t o  confer with the client and ascertain from him the material 

matters to  be embodied in an answer t o  the demand; and the 
laches in this particular is not attributable to  the defendant. But the 
attorney did endeavor t o  see, and failed t o  see the complaint before he 



N. C.] FEBRUARY TERM, 1882. 

left. Moreover the complaint itself was afterwards withdrawn, though 
with permission of the court, and amended in some particular not stated, 
but it must be deemed material or i t  would not have been done, and i t  
is this complaint upon which the judgment is founded. 

I n  view of these attending circumstances i t  was within the sound 
discretion of the judge to set aside the judgment and re-open the cause 
for a trial upon the merits. 

We do not deem i t  necessary to enquire whether there was irregu- 
larity in entering up a final judgment a t  the return term for the defend- 
ant's failure to appear and answer, for though the complaint is for goods 
sold and services rendered during several years, i t  avers a positive 
promise to pay the specified balance claimed, and a judgment final is 
authorized when the complaint is sworn to and the action is upon a 
contract for the recovery of money only, as i t  is when the complaint is 
not so verified and the cause of action set out is a written instrument 
for the payment of money only. In  both cases, whether the contract be 
in writing or rests in parol, it seems to be the intent of the act that it 
should be for the payment of some definite sum and not for a money 
demand, whether arising out of contract or not which is but the measure 
of damages for its breach, nor for the implied contract to pay what the 
goods or services are reasonably worth. 

But very material changes in this section of the Code (217) result 
from the amendatory legislation which requires all process to be re- 
turned to a regular term of the court, and reduces the summons to one 
form in requiring i t  to  be for the relief demanded in the complaint. 
Bat. Rev., ch. 18. Acts 1876-77, ch. 241. 

The judgment is no longer rendered by the clerk representing ( 77 ) 
the court, but is the act of the presiding judge, and should be 
signed by him, although his omission to authenticate it by his signature 
is not essential to its validity. Mabry v. Erwin, 78 N. C., 45; Rollins 
v. Henry, Ibid., 342. 

The requirement in the Code that upon default the clerk "shall enter 
judgment for the amount mentioned in the summons" has become im- 
practicable by the change in its form, and it would seem that the pro- 
visions in regard to ascertaining the amount of an unliquidated demand 
by the clerk, have been superseded by the restoration of the old practice 
of a writ of inquiry following the interlocutory judgment that the plain- 
tiff ought to recover, and that he do recover his damages, until they 
have been assessed and determined. This court has also extended the 
right to a final judgment, as in Mabry v. Erwin, supra, to cases which 
do not rest on contract, but where the judgment is for a definite and 
liquidated demand according to the former mode of procedure. Harts- 
field v. Jones, 49 N. C., 309; Parker v. Smith, 64 N. C., 291; White v. 
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Snow, 71 N. C., 232; Mayfield v. Jones, 70 N. C., 536;Oates v. Gray, 
66 N.  C., 442; Sutton v .  McMillan, 72 N. C., 102. 

In  the latter case the court intimate that the clerk must still himself 
ascertain the amount of an uncertain demand, because the judgment by 
default is to be "as now allowed by law," but decline to express "any 
positive opinion on the question." 

We have made these suggestions as the possible result of legislation, 
and indicating the present status of the laws regulating the practice, 
but without a committal which may interfere with their calm and im- 
partial consideration when the questions come up directly for judgment. 
There is no error and this will be certified. 

No error. Affirmed. 

Cited: Francks v. Sutton, 86 N.C. 79; Rogers v .  Moore, 86 N.C. 86; 
Ellington v.  Wicker, 87 N.C. 16; Comrs. v. Lash, 89 N.C. 166; Roulhac 
v. Miller, 89 N.C. 197; Alford v. McCormac, 90 N.C. 153; Roulhac v. 
Miller, 90 N.C. 176; Wiley v. Logan, 94 N.C. 566; Whitson v. R. R., 
95 N.C. 387; Anthony v. Estes, 101 N.C. 547; Taylor v .  Pope, 106 N.C. 
271; Scott v. Life Asso., 137 N.C. 527; Sircey v. Rees, 155 N.C. 299. 

( 78 1 
SARAH A. FRANCKS v. W. J. SUTTOAT, SHERIFF. 

Excusable Negligence-Amercement of Sheriff. 

On motion to set aside a judgment against defendant sheriff for an alleged 
failure to make due return of process, the facts of this case entitle him to 
relief under section 133 of the Code. (Proceeding to change a conditional 
into a n  absolute amercement, discussed by SMITH, C. J.) 

MOTION of defendant to set aside a judgment on the ground of ex- 
cusable negligence, heard at  Spring Term, 1881, of JONES Superior 
Court, before Graves, J. 

The motion was allowed and the plaintiff appealed. 

Messrs. Simmons & Manly, for plaintiff. 
No counsel for dejendant. 

SMITH, C. J. The facts found by the court clearly bring the pres- 
ent application within the provisions of section 133 of the Code, as it 
has been heretofore construed, and authorize the exercise of the dis- 
cretion conferred in setting aside the judgment. The defendant who 

78 
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had been amerced nisi for an alleged failure to make due return of an 
execution issued to him, as sheriff of Bladen, at the plaintiff's instance 
from the superior court of Jones, had filed his answer to the plain- 
tiff's complaint; had from the beginning of the action employed counsel 
for his defence; had with his counsel attended at  a previous term of 
the court, and on the day appointed for the hearing, but before which 
the session had ended, was assured by his counsel that he had given 
the necessary attention for the protection of the defendant; did not 
know until late Tuesday night of the term when the judgment was 
made absolute, and it was not practicable for him thereafter to reach 
the court, distant two days travel from his own residence, in 
time for the trial, and to maintain his defence; and the judg- ( 79 ) 
nient was entered upon motion, in the absence of his counsel 
and himself, and without evidence upon the matters controverted in 
the pleadings. 

It is also found that the defendant was at  the time engaged in offi- 
cial duties before the board of county commissioners of his own county. 

If this be not a case of neglect excusable under the statute, we should 
be at  a loss to find one that does come within its purview. But we 
have had occasion at  the present term to consider the subject in the 
case of Wynne v. Prarie, ante, 73, and i t  is needless to add to what is 
said in the opinion in that case. 

But the plaintiff insists that her proceeding to change the condi- 
tional into an absolute amercement, required the defendant to show 
cause on oath, and that his answer, not being sworn to, is a nullity and 
was properly so regarded when final judgment was rendered. 

But while this would be so if the plaintiff had pursued the course 
pointed out in the act of 1872, enacted soon after the decision in Thomp- 
son v. Berry, 64 N. C., 79, in which it was held that the penalty given 
against a defaulting sheriff for his failure to make due return of pro- 
cess (Bat. Rev., ch. 106, sec. 15) must be enforced under the Code, by 
an action begun by summons and prosecuted as there directed, the 
plaintiff has elected to pursue the latter course, by issuing and caus- 
ing to be served on the defendant, a summons for relief, and filed his 
complaint, not under oath, specifying the relief she demands. The 
defendant is thus at  liberty to assert his defence to the demand in an 
unverified answer, and thus to make the issues by which his liability 
is to be tested, in the same manner in which the plaintiff asserts her 
claim to the penalty. 

The service of the notice to be given by the clerk under the statute 
(Bat. Rev., ch. 17, sec. 259d3 of "a motion for a judgment ab- 
solute, or for execution" after judgment nisi has been entered, ( 80 ) 
would have conveyed information of the nature of the claim 
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and of the prior action of the court, and called on the officer to show 
cause upon his affidavit; but the process used gives no information it- 
self, but refers to the complaint to be filed as 'showing the cause of 
action. 

When the plaintiff seeks the remedy by an independent action, which 
was open to her by the summary method of a rule, she gives to the 
defendant an equal right to avail himself of the mode of defence ap- 
plicable to actions prosecuted under the new practice. 

The ruling of his Honor might be sustained therefore upon the 
ground of the irregularity in which the judgment was entered up, with- 
out ascertaining the disputed facts in any way, as because the neglect 
of the defendant to be present a t  the trial was excusable, and warranted 
the exercise of his discretion which is not subject to our review. 

It must be declared there is no error in the order vacating the judg- 
ment, and the cause must proceed in the court below, and to this 
end let this be certified. 

No error. Affirmed. 

Cited:Pickens v. Fox, 90 N.C. 372; Winborne v. Byrd, 92 N.C. 10; 
Taylor u. Pope, 106 N.C. 271; Gaylord v. Berry, 169 N.C. 736; Schiele 
v. Ins. Co., 171 N.C. 431. 

W. D. NORWOOD AND WIFE V. KING KING. 

Excusable Negligence-Discontinuance. 

1. On motion to set aside a judgment on the ground of excusable negligence, it 
appeared that  the judgment was rendered by default in  1875, six months 
af ter  return of summons; defendant did not employ counsel to attend to 
the case, but relied upon the assurances of another to do so;  no defence 
was made to the action by reason of the attorney's mistaking the case, 
and no further attention was given to the matter until a year after judg- 
ment and eighteen months after the attorney was spoken to;  Held, that  
the neglect was inexcusable. 

2. IIeld further, that the institution of a n  independent action in respect to the 
subject matter of the controversy, in lieu of a renewal of the motion, is 
such a n  abandonment of the remedy by motion a s  work a discontinuance 
of the same. 

( 81 ) MOTION to set aside a judgment under section 133 of the Code 
of Civil Procedure, heard at  Fall Term, 1880, of NORTHAMPTON 

Superior Court, before Graves, J. 
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The following are the facts found by the court: 
1. That  a sumnlons was issued and served on the defendant re- 

turnable to Fall Term, 1874. 
2. That as soon as the summons  as served on defendant, he went 

t o  John W. Pugh. 14. grantor of the land sued for, and asked what he 
should do, and Pug11 told him to make hiinself easy, tha t  he had al- 
ready employed James Vineon, an attorney at  law, resident a t  the 
court-house of said county, to defend the action. 

3. That relying upon this assurance, the defendant took no further 
action in the matter then, and a t  Spring Term, 1875, judgment by de- 
fault was rendered against him 

4. That  he did not knox- of the judgment until May,  1876, when 
Pugh informed him of it, and told him he had better go a t  once and 
see Mr. Vinson; that  he went immediately to see Vinson, and m-as told 
by him that  judgment had been taken a t  Spring Term, (May)  1875, 
and he further told affiant that  Pugh had employed him to  defend the 
action, but supposing the action had been brought agalnst Pugh, he 
had missed the ease, and had made no defence, and had oniy dis- 
covered his mistake a few days before. 

5 .  That  a t  Spring Term, 1876, on Kednesday of tlie second week, 
in May,  affiant iiiade affidavit setting forth substantially the fore- 
going statement, and upon i t  moved to  have tlie said judgment set 
aside, and his Honor (Judge Henry) refused to set aside the judgnient, 
on the ground that  he did not hare  jurisdiction, and tha t  i t  
belonged to the jurisdiction of the judge of tlie 6th judicial dis- ( 82 ) 
trict, (Judge Watts)  of which the said county of Yorthampton 
formed a part. 

6. Tha t  no record was made of the action of the judge a t  Spring 
Term, 1876. 

7. That  the judge then presiding (Henry) took the papers and for- 
warded them to  Judge TTatts. 

8. That  Judge Watts took no action and the papers were never re- 
turned, and are lost. 

9. That  a writ of possession on the judgment was issued and exe- 
cuted in August, 1876, and a11 the costs paid by the defendant in the 
latter part of the same year. 

10. That a? tlie instance of the defendant, by the advice of counsel, 
a suit was instituted in the name of the said Pugh against the plain- 
tiff, Sormood, which is still pending. 

11. That on I he 8th of May,  1879, the defendant being so advised 
filed his affidavit setting out the grounds upon which he renewed his 
motion to  set aside the said judgment under section 133 of the Code. 
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NORWOOD u. KING. 

12. That on the 18th day of March, 1879, T .  IT. Mason, counsel for 
the defendant, read to  R. B. Peebles, who had appeared as counsel for 
the plaintiffs, a notice of the said motion of the 8th of April, and Mr. 
Peebles said he was not authorized to accept the service, but that  he 
appeared as counsel for plaintiffs to  resist this motion. 

13. That  upon the hearing, the defendant offered a paper writing 
purporting to be a notice of the motion, and proposed to prove that  i t  
was duly served by proving an  alleged indorsement of service, signed 
by one M. A. Moore, a constable now dead, to  be in the handwriting of 
said Moore, which proof of service was adjudged insufficient. 

The motion to  set aside the judgment was resisted by the plaintiffs 
upon the grounds: 1. Want of notice of the motion. 2. Llotion 

( 83 ) not made within a year and a day. 3. -4 motion in cause was 
not the remedy. 4. No case of excusable neglect was made out. 

The motion was refused and the defendant appealed. 

M r .  R. B. Peebles, for plaintiffs. 
M r .  Thos. W. Mason, for defendant. 

ASHE, J. Conceding the notice of the inotion to have been legally 
made, that  i t  was made within a year after the rendition of the judg- 
ment, and tha t  the defendant pursued the proper remedy, we are of 
the opinion the facts found are not sufficient to entitle him to the re- 
lief sought by his motion, and tha t  there was no error in the ruling 
of the court below. 

The judgment sought t o  be set aside was rendered by default a t  
M a y  Term, 1875, six months after the return term of the summons. 
The  affiant had not employed a lawyer, but relied upon the assurances 
of his grantor, (Pugh),  that  he had employed a lawyer to attend to  
the case. What claims he had upon his grantor to  perform this ser- 
vice for him does not appear; but he recognized him and relied upon 
him as his agent to  manage the case for him. 

Pugh spoke to  Mr. Vinson, a member of the bar, to  attend to  the 
case, and this was all the attention given to the cause by the affiant, 
his agent, or attorney, until a year after the rendition of the judgment, 
and a t  least eighteen months after the attorney was spoken to, to 
attend to the case. It is true the attorney alleged th?t he failed to 
make an appearance in the case, because he looked on the docket for 
the name of Pugh, supposing it was he who was sued, and did not find 
such a case. 

It was very great negligence in the affiant and his agent in permit- 
ting all this time to pass without one word &h the attorney in re- 
gard to  the defence of the action. 

83 
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The action was in nature of ejectment, to recover land, and 
the affiant and his agent ought to have known that in such an ( 84 ) 
action something more was necessary to be done than simply 
to have an attorney's name marked to the case, that a defence could 
not be made, without an answer, and an answer could not be filed with- 
out a bond for costs. In  any action which i t  is proposed to defend, 
i t  would be inexcusable neglience in the defendant to allow so many 
terms to pass without seeing his attorney and apprising him of the 
grounds of his defence. 

For a further excuse, the affiant says that he did not know of the 
existence of this judgment against him until May Term, 1876, and that 
within a year after its rendition, he made a motion before Judge Henry, 
then presiding in said court, to  have the judgment set aside, but he 
declined to do so upon the ground as alleged by him that he had no 
jurisdiction, and that application should be made to Judge Watts, the 
resident judge of the district; that the papers were sent to him by 
Judge Henry and he lost them; that thereupon, upon the advice of 
counsel, Pugh, his grantor, brought an action against the purchaser of 
the land under the execution on the judgment; and that action is still 
pending; and that in May Term, 1879, he renewed his motion to set 
aside the judgment. 

We cannot see that these facts a t  all improve the affiant's grounds 
for relief. 

Instead of moving the court, a t  the first term after it was discovered 
that  his affidavit and accompanying papers could not be found, to put 
his motion upon the docket nunc pro tunc, or  even renewing his mo- 
tion a t  the first opportunity, he relied for relief upon an action brought 
by Pugh to recover the land, and did not renew the motion until the 
spring of 1879, three years after his first motion was made. The 
recourse, with his consent, to the action of ejectment in lieu of his 
motion, was a clear abandonment of that remedy. It was such an 
abandonment as worked a discontinuance of the motion. Cald- 
well v. Parks, 61 N. C., 54. There, a petition for a public road ( 85 ) 
having been carried by appeal from the county t o  the superior 
court, the judge made a decree in favor of the petitioners, and there- 
upon ordered a procedendo to be issued to the county court, and it 
was held, "that although the latter part of this judgment was erroneous, 
and the court should have ordered a writ to issue from its office, yet, 
inasmuch as the parties had obeyed it, and carried the case back into 
the county court, the petition was thereby discontinued, and therefore 
after several years of unsuccessful litigation in the cause had occurred, 
in both courts, the petitioners could not resort to  the judgment above 
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mentioned, and move for an order to summon a jury and lay out the 
road." 

On the point of excusable neglect under section 133 of Code, we have 
had numerous decisions, which it is to be regretted are not always rec- 
oncilable, but the case of McLean v. McLean, 84 N. C., 366, is simi- 
lar to this, and the principle there decided, we think, governs and dis- 
poses of this case. That was a case where the summons was regularly 
served upon the defendant, and the counsel employed by him failed to  
enter his pleas, and the defendant made no inquiry as to the disposi- 
tion of the case until nearly five years after rendition of the judgment, 
and i t  was held that his laches were inexcusable. No error. 

No error. Affirmed. 

Cited: Brown v. Hale, 93 N.C. 190; Xtallings v. Spruill, 176 N.C. 
122; Pate v. Hospital, 234 N.C. 639; Stephens v. ChiLders, 236 N.C. 351. 

WILLIAM T. ROGERS v. GEORGE B. MOORE. 

Judgment, Final and Interlocutory-Wm't of Inquiry-Damages. 

1. Judgment final may be rendered in a n  action for the recovery of money 
where a specific sum is contracted to be paid, and where the complaint is 
sworn to and no answer filed. C. C. P., See. 217. 

2. But i n  a n  a c ~ i o n  for goods sold or services rendered, and the like, even 
though the complaint be verified and no answer filed, the judgment is 
interlocutory, and the former practice of referring the inquiry of damages 
to  a jury under the supervision of the judge, is restored by the act sus- 
pending the Code. Bat. Rev., ch. 18. 

( 86 ) CIVIL ACTION tried a t  January Term, 1882, of WAKE Superior 
Court, before Gilmer, J .  

The plaintiff filed a verified con~plaint demanding payment for the 
sum of $514.30, alleged to be due on account of money lent, board and 
lodging furnished, and goods sold and delivered, and a t  the trial judg- 
ment by default final for want of an answer was rendered, and the de- 
fendant appealed. 

Messrs. Argo & Wilder, for plaintiff. 
Messrs. Gatling & Whitulcer, for defendant. 

SMITH, C. J. In  the opinion delivered a t  the present term in Wynne 
v. Prairie, ante, 73, we adverted to section 217 of the C. C. P. and 
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the proper construction to put upon its provision for a final judgment 
in "an action arising on contract for the recovery of money only," 
where the complaint was sworn to and no answer filed. We expressed 
the opinion that  the cases contemplated mere those in  which a spe- 
cific sum was contracted to be paid, and the section did not extend to 
those implied contracts to pay for goods sold or services rendered, 
whatever they were reasonably worth and eo hose value was to be de- 
termined by others. The present appeal is of this kind. The action 
is for goods sold and delivered, board and lodging furnished and 
money lent, not a t  an agreed price, but which the complaint declares 
"were reasonably worth" the sum of $514.30. 

Vnder the former practice, if the action be in assumpsit, case, cove- 
nant or the like, to  recover an unliquidated demand, or uncertain 
damages for an injury sustained, it is called an  interlocutory ( 87 ) 

I judgment, it being necessary before such judgment can be finally 
entered up, to take some further steps in order t o  get such demand 
or damages liquidated or assessed. This is done by a writ of inquiry. 
1 Sell. Pr. ,  347; Step. P., 105. 

Referring to the practice in actions of assumpsit, BATTLE, J., says: 
Upon a default in tha t  action which sounds in damages, the judgment 
is necessarily interlocutory. Hartsfield u. Jones, 49 N. C., 309. 

The rule prescribed in the Revised Code, ch. 31, sec. 91, dispensed 
with a jury and directs the clerk to compute the interest preparatory 
to  a final judgment by default in suits "instituted on a single bond, 
a covenant for payment of money, bill of exchange, promissory note, 
or a signed account," contemplating the rendition of such judgment 
upon written instruments which themselves specify the precise sum to 
be paid, and need only an  estimate of accrued interest. The like gen- 
eral rule has been recognized and followed under the new procedure. 

DICK, J., speaking for the court in Parker v. Smzth, 64 S. C., 291, 
uses this language: "The case before us is an action of assi~~npszt for 
goods, wares and merchandise, sold and delivered, and the specific 
articles are not set forth in the declaration. The judgment by default 
admitted the cause of action, and the plaintiffs mere entitled to nominal 
damages, without introducing any pioof. But in seeking substantial 
damages, they were not relieved from the necessity of proving the de- 
livery of each article and the value thereof." See White v. Snow, 
71 N. C., 232; Mayjiield v. Jones, 70 S. C., 536; Oates v. Gray, 66 
N. C., 442. 

I n  the last case the judgment n-as reversed for irregularity, having 
been entered up as final, on an unsworn complaint for goods sold, etc., 
and the court adverts t o  the fact tha t  the complaint was not 
verified, but does not attempt to mark the line of discrimina- ( 88 ) 
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tion between the cases in which the judgment may be final and 
those in which it  must be interlocutory. The section of the Code 
under review, so far as i t  undertakes t o  delegate judicial power to  the 
clerk which he might exercise in vacation, has been seperseded and 
rendered inoperative by subsequent legislation which makes the sum- 
mons returnable to  terms of the court, and the judgments the act of 
the judge and not of the subordinate officer under him. Bat. Rev., 
ch. 18; Mabry v. Erwin, 78 N. C., 45. 

The result seems to restore the old practice in this particular, and 
t o  refer the inquiry of damages after an interlocutory judgment to the 
jury acting under the supervision of the judge, and not t o  leave this 
to  the mere oath of the plaintiff as t o  what he supposes those damages 
t o  be. 

The judgment must therefore be reversed for irregularity, and this 
will be certified to  the end that  the cause proceed in the court below. 

Error. Reversed. 

Cited: Comrs. v. Lash, 89 N.C. 166; Roulhac v. Miller, 89 N.C. 197; 
Alford v. McCormac, 90 N.C. 152; Roulhac v. Miller, 90 N.C. 176; 
Wit t  v. Long, 93 N.C. 392; Anthony v. Estes, 101 N.C. 547; McQueen 
v. Bank, 111 N.C. 516; Kiger v. Harmon, 113 N.C. 408; Osborn v. 
Leach, 133 N.C. 432; Scott v. Life Asso., 137 N.C. 522, 527. 

CITY OF WILMINGTON v. JACOB I. MACKS. 

Tax on Lawyers-Municipal Power. 

The city of Wilmington has the power to  impose a tax upon the defendant, as 
a resident practicing attorney a t  law. 

CIVIL ACTION, tried a t  Fall Term, 1881, of NEW HANOVER Superior 
Court, before Shipp, J. 

This action was brought before a justice of the peace to  recover 
the sum of twenty-five dollars, laid as a tax upon the defendant, 

( 89 ) as a resident practicing attorney of the city of Wilmington. 
The case was brought by appeal t o  the superior court, where, 

upon a case agreed judgment was rendered against the defendant, from 
which he appealed to  this court. 

NoTE. -T~~ decision in Wi1mingto.i~ v. McRae, a t  this term, is the same as in  
the above case. 

86 
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It was agreed that the city of Wilmington is a municipal corpora- 
tion duly chartered organized under an act of the general assembly 
of the state of North Carolina. That by an act to incorporate the 
inhabitants of the town of Wilmington, ratified February lst, 1866, by 
which said act, the town of Wilmington was created the "City of 
Wilmington," and the mayor and board of aldermen of the city of 
Wilmington were invested with all the powers, duties and privileges 
of the commissioners of the town of Wilmington. The mayor and 
board of aldermen of the city of Wilmington did on the - day of -, 
1880, levy a tax of twenty-five dollars upon the defendant, as a tax 
for being a resident practicing attorney at  law of the city. 

The defendant is a resident practicing attorney of said city, having 
obtained a license from the supreme court of the state in June, 1877, 
and was duly qualified as an attorney by taking the oaths of office 
prescribed by law in such cases provided, upon producing before the 
June term of the superior court for the county of New Hanover, the 
receipt of the clerk of the supreme court that he had paid his license 
tax. 

It was further agreed that all resident lawyers are assessed and re- 
quired to pay, as well as all other citizens of said city, the tax upon 
real and personal property, and upon the income from the practice of 
their profession. 

Under an act entitled "an act concerning the town of Wilmington," 
ratified February 20, 1861, it was provided by section 2 thereof, "that 
the commissioners of the town of Wilmington may, from year to year, 
fix the sums and rates of taxes on the several professions, call- 
ings, trades, occupations, and other subjects of taxation em- ( 90 ) 
braced in this act, and the sums and rates so fixed during any 
year may continue from year to year, unless altered, and the commis- 
sioners shall have power to make all such ordinances which to them 
may seem expedient, in reference to the payment of such taxes, the 
issuing of license to the persons liable for the payment of the same, 
the terms of such license and the penalties for breach of same, and the 
penalties for nonpayment of such taxes." 

This power of taxing professions was one of the powers belonging 
to the commissioners of the town of Wilmington, which was vested 
in the mayor and aldermen of the city of Wilmington by its charter. 

Messrs. Stedman & Latimer, for plaintiff. 
Mr. E. S. Martin, for defendant. 

ASHE, J., after stating the case. I was not on the bench when this 
case was argued in behalf of the defendant, but the case having been 
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duly considered in conference, the court is of the opinion i t  is not now 
an open question, the principle involved having been decided in the 
case of Holland v. Isler, 77 N. C., 1. 

The plaintiffs in that case were the conimissioners of the town of 
Goldsboro, and the defendants were lawyers and physicians residing in 
said town. The charter of said corporation empowered the commis- 
sioners to tax lawyers, physicians, etc. The plaintiffs under that power 
given in their charter had assessed a nionthly tax upon the defendants, 
which they resisted. 

The court below held that the plaintiffs had the right to impose and 
collect said tax, and from the judgment rendered the defendants ap- 
pealed to this court, where the judgment of the superior court was 

affirmed, and READE, J., speaking for the court, said: "The con- 
( 91 ) stitution provides that the general assembly may tax trades, 

professions, etc. Art. V., Sec. 3. The general assembly has 
authorized the town of Goldsboro to lay and collect a monthly tax 
on lawyers and physicians, etc. Private Laws 1866. The defendants 
are lawyers and physicians in the town of Goldsboro, and the town 
has laid a tax upon them which they refuse to pay. This would seem 
to make a clear case against them." 

We think this case is decisive of that before us. 
There is no error. The judgment is affirmed. 
No error. Affirmed. 

Cited: Winston v. Taylor, 99 N.C. 213; Guano Co. v. New Bern, 
158 N.C. 355. 

HENRIETTA ALLEN v. M. A. BAKER. 

Breach of Promise to Marry-Evidence-Damages-Practice. 

1. An action for damages for breach of promise to marry does not nbate upon 
the death of the defendant. 

2. Contracts of this character differ from ordinary contracts, and upon a trial 
for breach of same, it  was h e l d ;  1. All the circumstances of the case, and 
the surroundings of the parties, should be submitted to the jury. 2. Evi- 
dence of the value of the defendant's estate, and of the mortification and 
pain of mind the plaintiff suffered from his refusal to fulfil his promise, is 
competent to be considered by the jury a s  a standard by which to measure 
the plaintiff's disappointment and the extent of her loss. 

3. Where defendant failed to perform such contract upon the ground that he 
was afflicted with a disease which rendered him unfit for  the married state, 
i t  was held that  he would be ansnwable in damages if the disease was 
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contracted subsequently to the time of making the promise, or if before, 
and he linew his infirmity n a s  incurable ; but if i t  was contracted prior to 
the promise and he had reason to believe i t  was temporary only, he is 
excusable for a breach resulting from a knowledge afterwards acquired 
that it  r a s  of long duration. 

4. K l ~ e r e  the issues submitted do not cover the whole merits of a case, this 
court r i l l  retain the cause and frame other issues to be passed upon by 
the jury i11 the court below. 

CIVIL ACTION tried a t  Fall Term, 1881, of WAYNE Superior ( 92 ) 
Court, before Shipp, J. 

This action in wl~ich the plaintiff complains tha t  J. B. Baker, the 
defendant's intestate, was guilty of a breach of a contract of marriage 
with herself, was begun in the lifetime of the intestate. He  died after 
filing his answer, and the defendant as his administrator was made a 
party. I t  was insisted for the defendant tha t  the action abated upon 
the death of his intestate, but his Honor held otherwise, and directed 
the trial to proceed, to x~hich the defendant excepted. 

Thc plaintiff alleged that  the said Baker on the 13th of February, 
1875, contracted to  niarry her, and the said contract was to be con- 
summated according to the agreement of the parties on the 14th of 
March following, with which agreement he refused to comply. 

The said Baker in his answer admitted that  there was an indefinite 
agreement between the plaintiff and himself to marry, but tha t  no 
definite time was agreed on, and that a very few days after entering 
into said agreement, he was advised by his physician tha t  he TTas so 
diseased as to be unfit to niarry, ~ ~ h i c h  fact he iinniediately coniinuni- 
cated to the parents of the plaintiff, and asked that  the marriage might 
be postponed until his recovery, to which they assented. He  further 
alleged that  he was still diseased a t  the time of filing his answer, and 
tha t  a t  no time since making his contract with plaintiff, had he been 
in a condition to  marry. 

On the trial, after offering testimony tending to prove that  there 
mas a contract of marriage between defendant's intestate and herself, 
and his refusal to  comply therewith, the plaintiff proposed to  
show by her father the effect produced upon her by such re- ( 93 ) 
fusal. This evidence was objected to by the defendant, but ad- 
mitted by the court, and the defendant excepted. 

The plaintiff then offered in evidence the value of the estate of said 
intestate, to  11-hicli objection v a s  also made, but the court admitted 
it and the defendant excepted. 

The defendant then introduced as a witness the attending physician 
of his intestate, who testified that he was greatly diseased with a 
venereal affection; that  such was his condition a t  the time of the al- 
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leged contract of marriage, and that a t  no time thereafter, up to the 
day of his death, was he relieved. 

The defendant's counsel asked that the following instructions should 
be given t o  the jury, to  wit: That if the intestate was unable to per- 
form the contract on the day appointed, and assigned no reasonable 
cause therefor, he was entitled to  a reasonable time within which to 
perform it. 2. If during a necessary delay, the performance of a per- 
sonal contract is rendered impossible by unforeseen circumstances. 
such as the death of the party, then his estate is not responsible. 

His Honor, without making any express reference to the instruc- 
tions prayed for, charged the jury that if they were satisfied that a 
contract of marriage mas entered into between the parties, and the 
defendant refused to  perform the same, the plaintiff mould be entitled 
to  compensation; that this contract was of a peculiar nature and no 
certain rule could be given whereby to estimate plaintiff's damages, 
but they should consider all the facts and circumstances of the case- 
though they would not be justified in awarding vindictive damages; 
that  in mitigation of damages, they had a right to take into considera- 
tion the testimony as to  the health and condition of the deceased a t  
the time of the engagement, and his refusal to comply therewith, and if 

there was an agreement to  postpone the marriage to  some defi- 
( 94 ) nite time, and the intestate died before the time and was con- 

sequently unable to  perform the contract, then the plaintiff 
would not be entitled to  recover. 

The issues submitted and the responses thereto were as follo~vs: 
1. Did defendant's intestate promise to marry plaintiff? Yes. 
2. Did plaintiff consent that the marrriage should be postponed, on 

account of the disease of defendant's intestate, until his recovery? NO. 
3. Did the intestate refuse to  marry plaintiff? Yes. 
4. What damages did plaintiff sustain? Two thousand dollars. 
After judgment for the plaintiff, the defendant appealed. 

Messrs. Grainger & Bryan, for plaintiff. 
Messrs. W .  J .  Clarke and Hinsdale dl. Devereux, for defendant. 

RUFFIN, J. In Shuler v .  Millsaps, 71 N .  C., 297, the act of 1868-69, 
(Bat. Rev. ch. 45, secs. 113, 114,) received a construction by this court, 
and it  was held that by reason of the provisions thereof, an action for 
a breach of promise of marriage did not abate upon the death of the 
defendant, but survived as against his personal representative. We 
feel ourselves bound by that decision, though were it an open question, 
we are inclined to think we should hold differently, in a case like that 
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and  the present one, in which no special damages were laid in the 
complaint. 

As stated by his Honor, contracts of this sort differ from ordinary 
contracts, as for the sale of goods and the like, in which damage, are 
awarded according to some well settled rule of the courts, and when 
the financial condition of the defendant can have no bearing on the 
question. About the only instruction tha t  could be given was the gen- 
eral one which his Honor did give, to the effect, that all the cir- 
cumstances of the case and the surroundings of the parties ( 95 ) 
should be fairly considered, and iust compensation allowed for 
t h e  anguish endured by the p la in tk ,  and the injury infllicted upon her 
prospects in life. I n  estimating them, it is proper, according to  the 
great weight of modern authority, that  the jury should consider the 
pecuniary condition of the defendant as some standard by which to 
measure her disappointnient, and the extent of her loss. Harrison v. 
Swift, 13 Allen, 144; Sprague v. Craig, 51 Ill., 288; Sedgmick on Dani- 
ages, (7  Edition), 146. The same authorities are full to  the point, that 
the  jury should take into consideration whatever mortification and 
pain of mind the plaintiff may have suffered, resulting from a refusal 
of the defendant to fulfil his promise. So that,  in the judgment of this 
court no error was committed with reference, either to the testimony 
admitted, or the instructions given to the jury, of which the defendant 
can rightly complain. 

We are of the  opinion, however, that  the issues which were sub- 
mitted do not cover the whole merits of the case, and that  without 
other findings on the part of the jury it is impossible to do full justice 
t o  the rights of both parties. Assuming it to be true, as we do from 
the verdict, that  the plaintiff did not glve her assent to  a postpone- 
ment of the marriage, and that the defendant's intestate refused to  
consummate it, i t  is still important to know from what cause that re- 
fusal proceeded-whether from a disregard of the plaintiff's feelings 
and his own plighted word, or from a consciousness, supervening his 
engagement, that  he labored under a loathsome disease, incurable in 
fact, and of such a nature as to  render him unfit to enter the marriage 
relation with any one. I n  his answer he alleged that his failure to  
comply really depended upon such a conviction on his part ,  and if 
such be true, this court could not hold that he was responsible in dam- 
ages by reason thereof. We cannot understand how one can be liable 
for not fulfilling a contract, when the very performance thereof 
would in itself amount to a great crime, not only against the ( 96 ) 
individual, but against society itself. 

However once doubted, it is non- generally conceded that if the 
performance of a contract be rendered iinpossible by the act of God 



I N  THE SVPREME COURT. [86 

alone, such fact will furnish a valid excuse for i t5  lion-performance 
and such a stipulation n-ill be understood to  be an inlierent part of 
every contract. It is likewise true, tliat whenever the main part of an  
executory contract becomes iiiipossible of perforniance from any 
cause beyond the pon-er of the party to control, it will he treated a s  
having become impossible in toto. TThy should not the same principle 
apply to  a contract, the fulfilnient of ~ h i c l i ,  on-ing to causes subse- 
quently intervening and altogether independent of any default of the  
party, can only be productive of consequences disastrous to the parties 
then~selves, and such as may entail misery upon others to come after 
them? 

Our attention Kas called by counsel to tlie decision made by the 
court of Queen's Bench, and afterwards by the court of Exchequer, 
in the case of Hall v. TVriglzt, 96 Eng. C. L. Rep. 746, where a defend- 
ant was held liable, who, after promse and before breach, became 
afflicted with bleeding froin the lungs, whereby he became incapable 
of marrying without imminent hazard to his life. I n  making tliat de- 
cision, the court treated n contract for marriage as  they would any 
other contract, saying, that  though in bad health, the man might 
nevertheless so far perform his contract as to marry tlie woman, and 
thus secure to  her the status and social position of his wife, and en- 
dow her with a wife's interest in his estate; and if unwilling to do 
this, he should compensate her in damages for his refusal. lye  con- 
fess tha t  we are not satisfied with this course of reasoning. In  the  
first place. it is not possible t o  assimilate a contract like this to an 

ordinary contract for personal service, wllich, if not capable of 
( 97 ) being wholly performed, may be partially so; and in the next 

place, we believe it to be contrary to the understanding of men 
generally, that the acquisition of property or social position, either does 
or should constitute a main and independent motive and inducement 
for entering into such a contract. 

The usual, and we may say legitimate, objects sought to be attained 
by such agreements to  marry, are, the comfort of association, the 
consortzum vitce, as it is called in the books; the gratification of 
the natural passions rendered l a d u l  by the union of tlie parties; and 
the procreation of children. And if either party should thereafter 
become, by the act of God and without fault on his oTm part, unfit for 
such a relation and incapable of performing the duties incident thereto, 
then, the law will excuse a non-compliance n-it11 the proi-uise-the main 
part  of the contract having become impossible of performance, tlie 
whole will be considered to  be so. 

I n  Pollock on Contracts, 370, i a  book in which the principles of con- 
tract are treated of more philospliically than by any author known to  
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us) the decision in Hall v. Wright, supra, is referred to, with the re- 
mark, tha t  it is so i l~uch against the tendency of the later cases as 
to  be now of little or no authority, beyond the mere point of plead- 
ing decided therein. 

We are not unnlindful of the fact that the malady under which 
the party in this instance labored, TYas the legitimate result of his 
own imprudence; or, that  the e~idence offered showed that  the disease 
was upon him, when he gave his promise to the plaintiff. As to the 
first point, the  same might h a ~ e  been said of consumption, or any 
other fatal and disqualifying disease; it too may have proceeded from 
imprudent and s~nfu l  indulgence, but if contracted n-hen he owed no 
duty to the plaintiff, n-e cannot see horn- that  can vary the case. 
The other is a point of more consequence; if knowing, or by ( 98 ) 
using extraordinary diligence he niight have known, tha t  his 
infirmity was incurable, or of long duration, he entered into a contract 
with the plaintiff, his subsequent incapacity to perform it r o u l d  fur- 
nish no excuse for its breach-so far from it ,  it ~ ~ o u l d  amount to a gross 
aggravation. But on the other hand, if he had reason to  believe his 
disease was a temporary one, vhich might be healed in time to  en- 
able him to  complete his agreement, then, the law ~ ~ r o u l d  hold him 
excusable for a breach resulting from a knowledge subsequently a t -  
tained, that  his disease was in fact not only incurable, but such as 
must necessarily be coinmunicated to his wife, and probably to their 
offspring, in case he made her such and availed himself of his conjugal 
rights. 

The law will constrain no n ~ a n  to assume a position so full of peril, 
as to have placed within his reach the lan-ful means of gratifying a 
powerful passion, a t  the risk of another's health or life. and the pos- 
sibility of bringing into the world children in whose constitution the 
seeds of a father's sin shall lurk. As said in the dissenting opinion in 
Hall v. Wm'ght, i t  would seen? to be strange that a niam should be liable 
in damages for not doing that v-hich is against all law, human and 
divine. 

Under the  rules, xithout sending the case back, and without depriv- 
ing the plaintiff of the benefit of the verdict in her favor upon the is- 
sues already submitted, the court directs these further issues: 

1. Did the defendant's intestate refuse to perform his contract of 
inarriage with the plaintiff, because of his being so diseased as to be 
unfit for the  married state? 

2. Was he diseased a t  the time of inaklng his agreement n-ith the 
plaintiff, and if so, had he reason then to believe that his disease was 
permanent, or likely to be of long duration? 
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( 99 ) This course ~ v e  pursue by virtue of the exainple set in Barnes 
v. Brown, 69 X. C., 439. 

PER CCRIAM. Judgment accordingly. 

Cited: Jones 21. Su'epson, 94 S . C .  706; McDonald v. Carson, 95 
N.C. 381 ; Strother v. R.R., 123 X.C. 200; Benton 2). Collins, 125 N.C. 
91; Hinnant v. Power Co., 189 S .C.  128; Winders v. Powers, 217 
W.C. 582; Lamm v. Xhingleton, 231 S .C .  15. 

WILLIAM BURNETT aso OTHERS T. THOMAS W. KICHOLSON AND WIFE. 

ikfill-Dam Act-Danzages for Ponding Water-1TIarried Wornen- 
Tort-Evidence. 

I n  a n  action for damages for ponding water, i t  appeared that plaintiff sustained 
injury to  his mill by reason of defendant's erecting another mill and dam 
lower down on the same stream ; Held, 

(1) That the measure of damages is the value of the injury actually 
sustained by the plaintiff up to the time of trial, and in estimating the 
same, the decrease of custom (in the matter of toll) cannot be considered. 

( 2 )  Evidence to show how much it  would cost the plaintiff to raise his 
dam and water-wheel to escape the injury complained of, mas properly 
excluded. 

( 3 )  I11 the absence of an allegation in the answer raising an issue of the 
liability of the fenze defendant, she cannot be permitted to set up her 
covertnre as  a defence to the alleged tort. 

CIVIL ACTIOS tried a t  Fall Term, 1880, of HALIFAX Superior Court, 
before Graves, J. 

This action was brought under the statute (Bat. Rev., ch. 72) t o  
recover damages to plaintiffs' grist mill, on Fishing creek in Halifax 
County, caused by the erection of a mill-dam by defendants which 

ponded the water back on plaintiffs' mill. 
(100) I t  is alleged in the complaint that the inill was built inore 

than fifty years ago and has been in constant use, except for 
about a month severaI years since; that the defendants, or the defend- 
ant  Thomas W. Nicholson as the agent of his wife, Martha E. Nichol- 
son, are now building a mill on Fishing creek, at  a point about ten 
hundred yards below the plaintiffs' mill, and have erected a dam about 
six feet high across the creek, and also an obstruction called a "float," 
thereby causing the water to flow back upon plaintiffs' water-wheel, 
lessening its rapidity and son~etimes preventing it from turning a t  
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all, t o  the great injury of the plaintiffs. Wherefore plaintiffs ask 
tha t  commissioners may be appointed under the provisions of the stat- 
ute t o  view the premises, and assess the damages to  which plaintiffs 
may be annually entitled. 

The allegations of the complaint are substantially admitted by the 
answer, except that  which charges that the injury to  plaintiffs water- 
wheel is caused by the building of the dam, and this the defendants 
positively deny. 

The plaintiffs amended their complaint-demanding damages to  
the amount of three hundred dollars for each year since the erection of 
the dam by defendants, and praying judgment for two thousand dol- 
lars and costs. 

Issues submitted to  the jury by the court are as follows: 1. How 
long had plaintiffs' mill been used by them, and those under whom 
they claim, before the erection of defendants' dam? Ans. One hundred 
years. 2. Have plaintiffs sustained damage by the erection of said 
dam, and if so, how much, up to  the present term of the court? hns. 
One hundred dollars annually (without interest) from the time of 
the erection of the dam by defendants. 

There was much conflicting evidence as to  whether the erection of 
the dam had caused the injury coinplained of, and also as to the 
amount of the damage sustained. 

Upon the question of damages, the defendants offered to show 
how much it would cost the plaintiffs t o  raise their dam and (101) 
water-wheel, so as to  relieve them of the m-ater ponded back by 
reason of defendants' dam, but upon objection this was ruled out, and 
defendants excepted. 

The court instructed the jury that the measure of damages would be 
the injury actually sustained by plaintiffs, up to the trial, and that 
in estimating the same, they could not take into consideration the dim- 
inution of toll on account of decrease of custom caused by e~ecting 
a mill near the plaintiffs'. 

The plaintiffs moved for judgment against the separate estate of the 
feme defendant, which was allowed. Verdict and judgment for plain- 
tiffs, appeal by defendants. 

Messrs.  J .  B. Batchelor and Spier Wh i taker ,  for plaintiffs. 
M r .  Wa l t e r  Clark ,  for defendants. 

SMITH, C. J. Upon the question of damages caused by the dam 
built below the plaintiffs' mill and the increased accun~ulation of water 
upon their water wheel from this obstruction to its flow, interfering 
with the working of the mill, the jury were directed, and the issue was 
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so framed as to  call for this response, to  inquire and ascertain the  
annual damage from the time of erection of the dam up to  the trial;  
tha t  the measure thereof was the value of the injury sustained by tlie 
ponding back of the water upon the mill; and that  in making their 
estimate, they should not consider the loss of toll resulting from the 
near presence of the new mill put up by the defendants, and the 
consequent diminution of patronage. The defendants had offered, 
and not been allowed, to introduce testimony to  show a t  what ex- 
pense tlie plaintiffs' mill could be so altered as  to  lift their water 
wheel above the increased volunie of water and prevent injury there- 

from. 
(102) The jury assessed the damages for no fixed period, but at  one 

hundred dollars for each year. 
The defendants objected to the rendition of judgment for damages 

accrued since the commencement of the action, and for any sum against 
the feme defendant because of the presumed coercion of the husband 
in causing her to commit the alleged tort. The court gave judgment 
against both defendants, and against the seperate estate of the feme, 
for tlie sum of five hundred dollars. These are the assigned errors ap- 
pearing in the record, and requiring a review. 

I. The rule of damages was correctly explained, and the court prop- 
erly refused to hear evidence not bearing upon the question of the ex- 
tent of the actual injury caused by the obstruction placed in the 
stream. I t  was not less the direct result of the defendants' wrongful 
act, and for which they are responsible, that  the plaintiffs could have 
reconstructed or so changed their mill as to have prevented further in- 
jury a t  an expense less in amount than tlie damages sustained. The 
instruction was as favorable to  the appellants as they could ask, and 
their counsel does not press tliat point in the argument before us. 

2. The defendants insist tliat the judgment should be for such dani- 
ages only as were sustained up to the commencement of the suit, 
and for none accruing afterwards. If this is the correct rule, its re- 
quirements could be easily met by deducting from the sum recovered 
the part accruing during the interval, upon the basis of an estimate 
a t  the rate of one hundred dollars per annuni, and entering judgment 
for the residue. With this deduction there would remain but about 
seven months preceding the action, of tlie five years covered by the 
judgment given, and the share can be readily ascertained. 

Some confusion in determining the present status of the law in 
regulating proceedings of this kind is produced by the amendatory 

act of 1877, which repeals a part, and leaves in force other sec- 
(103) tions of the previous statutes which relate to the same subject, 

and are inter-dependent one upon the other. The apparent re- 
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pugnancy between tlie amendments and the sections retained is pointed 
out in the recent case of Hester u. Broach, 84 N. C., 251, by Mr. Justice 
ASHE, the removal of which seems to  require the correcting hand of the 
law-making power. 

Assuming, as we must, from the record, that  actual and not pro- 
spective damages, have been assessed, and none are adjudged which did 
not in fact accrue before the trial, the question is, whether the plain- 
tiffs in this action are entitled to compensation for the continual in- 
jury sustained up to  the trial, as well for that  done since as before the 
institution of their suit. The point is not disposed of in Hester v. 

1 Broach, and now requires a decision from us. 
I n  Gillet v. Jones, 18 N. C., 339, where the act of 1809 was care- 

, fully exanlined and construed, a verdict in the superior court to  which 
the case had been removed by appeal, was rendered for fifty dollars 
as the annual damage, and seven years had elapsed from the point of 
time to  which the damages related, and judgment was given for five 
several sums of fifty dollars and up to the time when the injury ceased. 
This judgment was affirmed. 

Delivering the opinion, the eminent Chief Justice who for so long 
a period presided over this court, and in a large degree shaped the juris- 
prudence of the state, thus expounds the statute: "The fifth section 
is a provision altogether for the benefit of the plaintiff, which gives 
him the election of the statute remedy for the whole injury, or of tha t  
remedy for the damages of one year, and that of the common lam for 
the  residue. It is in tlie nature of a proviso to the previous enact- 
ment, that  the judgment shall be binding for five years, and declares 
tha t  notwithstanding that  enactment, 'the person injured shall not be 
prevented from suing' a t  coinmon law. when the damages shall 
be found as high as twenty dollars. When tha t  happens, the (104) 
party shall not be prevented from recurring to  his ancient rem- 
edy; tha t  is to  say, he shall be a t  liberty to do so, 'and in such cases 
the  verdict and judgment shall only be binding for one year.' 'In such 
cases' does not mean those merely in which the damages have been as- 
sessed to twenty dollars; but those in which that has taken place; and 
also, the plaintiff using the liberty allowed by the act, sues 'as has 
heretofore been usual.' Then and in tha t  case the verdict shall not 
conclude. Rut  if the plaintiff chooses not to sue a t  coii~mon law, then 
i t  is conclusive." 

And so PEARSON, J., says in Bentty v. Conner, 34 S. C., 341, that  
"where the second statute allowed an appeal to the superior court 
and a trial a t  bar, under which the proceedings would most usually be 
pending for several years, there was then no reason why the jury should 
not find the actual damages up to the time of the trial." 
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While tlie section directing an assessment for the  space of five years 
from the date of the  summons to the finding between the parties, if 
the  niill is so long kept up, unless the damages shall be increased by 
raising the water or otherwise, is repealed (Bat. Rev., ch. 72, sec. 15) 
by the act of 1877; yet, as is said in Hester v. Broach, the assessment 
of annual damages is recognized in the unrepealed parts of the former 
law, without the liniitation to the period of five years, and hence we 
interpret the law as admitting the assessment up to  the time when 
the cause is determined. K O  reason has occurred to us why, in a pro- 
posed change in the mode of procedure which is contemplated by the 
act  of 1877, this feature in the original law, commending itself for its 
many advantages, should be deemed to have been stricken out, in tlie 
absence of any express provision to  that  effect, or from which such 
legislative intent can be reasonably inferred. The damage is continu- 

ous and proceeds from the same unlawful cause; and why should 
(105) the injured party be driven to successive actions for a redress 

which could as easily be afforded in a single action? This, i t  is 
held, can be done in actions for the recovery of land and the dain- 
ages for the wrongful withholding; and why not in a proceeding for a 
continuing injury like the present? I n  Whissenhunt v. Jones, 78 N. C., 
361, the plaintiff was permitted to recover his damages for the wrong- 
ful withholding of possession of his land, up to the  time of trial, and 
upon an exception to the ruling by which this was allowed, BYNUM, J., 
speaking for the court. declares that  "the purpose of the Code in 
actions of this nature, as i t  is  in all others, is that  a complete deter- 
mination shall be made of all matters in controversy, growing out of 
the  same subject of the action," and tha t  the action "would fall short 
of tha t  consumniation, if the plaintiff could only recover damages up 
to  the commencement of the action, and should be put to  another 
action to recover the damages sustained subsequently, but before the  
time of trial." 

3. The defendants' counsel further excepts to  the rendition of any 
judgment against the ferne defendant, and refers to numerous author- 
ities to  show that a married woman, uniting with her husband in 
committing a tort, is presumed to be acting under his influence, and 
is not civilly responsible for the act. The cases cited fully sustain the  
proposition; and if in a controversy as to her personal legal liability, 
the facts had appeared, it m-ould have been the duty of the court so 
to  instruct the jury. But no issue to raise this question was submitted 
and no evidence offered upon the point. The complaint avers that  
the  defendants, or the defendant Thomas W., as the agent of the  other 
defendant, \yere then building the mill and had already constructed 
the dam by wliicli the plaintiffs' inill suffered injury; and the defend- 
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ants both admit in their answer that  they have erected the dam, and 
are preparing to put up their grist mill; and no question is 
made of the civil responsibility of each for the alleged tortious (106) 
act. I t  n:uet be then understood tha t  an equal and common li- 
ability rests upon both, and so no issue was eliminated from the plead- 
ings admitting evidence to  exempt the feme defendant by reason of her 
coverture and want of freedom in the act. Although coercion is pre- 
sumed i t  may be disproved. "Coverture does not deprive the wife of 
her capacity," remarks an eminent author, "to commit crimes and 
civil torts. Coverture with actual or presumed coercion by the hus- 
band does, but not coverture alone." 2 Bish. Mar. Wo., Sec. 703. "A 
wife, like any other individual, is liable to  be sued for a civil wrong 
committed by her on a third person, when she acts freely, and not un- 
der what the law deems to be a coercion from her busband." Ibid, 
Sec. 905. 

Trespass lies against both husband and wife for an assault by both; 
or for a trespass to  the plaintiff's goods by both. Brown Act. at  Law 
(43 Law Lib.) 249. 

I n  Barnes v. Harris, 44 N. C., 15, an attempt was made to hold a 
married woman personally responsible for the misuse of a horse bailed 
t o  her husband and driven by her, and NASH, C. J., says: "It is sought 
t o  subject her, by deserting the contract and suing in tort, upon the 
ground that a feme covert is answerable for her own personal tres- 
passes, etc. The principle is correct in the abstract, and if the facts 
set forth in the case amounted to  such a trespass on her part, then the 
suit is properly prosecuted against her." As the feme defendant may 
commit a tort, and render herself personally liable, the defence arising 
out of her coverture and the presumed want of freedom to act, should 
have been made in the answer, and thus an issue presented in which 
the facts of the matter could be ascertained and her legal liability de- 
termined. The admission of the plaintiffs' charge, that she did the 
act  complained of, is an admission of its legal consequences, and i t  is 
too late to  make the objection, after all disputed matters have 
been settled by the verdict. It cannot now be assumed that  the (107) 
attending circumstances, if developed, would not show a case 
of personal liability, and it is enough to say that no personal exemp- 
tion of either bvas relied on in answer to  the action. 

There is no error, and the judgment must be affirmed, and it is so 
ordered. 

No error. Affirmed. 

Cited: Reed v. Exum, 86 N.C. 727; Burnett v. Sicholson, 86 N.C. 
728; Grant v. Edwards, 88 N.C. 250; Goodson v. -Wullen, 92 N.C. 210; 
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Loftin v. Crossland, 94 N.C. 84; Pearson v. Carr, 97 N.C. 196; Morisey 
v. Swinson, 104 N.C. 565; Wilhelm v. Burleyson, 106 N.C. 389; Jones 
v. Kramer, 133 N.C. 448; Dunn v. Patrick, 156 N.C. 250; Kinsland v. 
Kinsland, 191 K.C. 118. 

SAXUEL WILLIAMS v. RICHARD C. WINDLET. 

Contract of &laster of Vessel-Agent and Principal-Presumptive 
Evidence. 

A contract made by the master of a vessel for fitting out, rictualling and re- 
pairing, and which personally binds him, binds the owner also, unless it  is 
clearly shown that  the credit is given to the one exclusive of the other. 
The very nature of the office of master furnishes presumptive evidence, 
that  he is authorized by the owner of the vessel to  act  for him in such 
matters, subject to be rebutted by proof to the contrary. Eridence of the 
actual agency in this case, warranted the jury in finding for the plaintiff. 

CIVIL ACTION tried a t  Fall Term, 1881, of BEAUFORT Superior Court, 
before Bennett, J. 

Judgment for plaintiff, appeal by defendant. 

Messrs. J. E. Shepherd and C. F. Warren, for plaintiff. 
Mr. George H. Brown, Jr., for defendant. 

SMITH, C. J .  The action begun before a justice, and removed by 
appeal to  the superior court, is prosecuted for the recovery of the 
value of certain goods furnished and money advanced on September 

14th, 1880, by direction of one Burrus, master of the vessel 
(108) named "W. P. Cox," and for her use while lying at the port of 

Washington in this state, whereof the defendant was sole owner. 
The vessel had been under command of this officer for the six months 
succeeding the defendant's acquirement of title in January, 1879, on 
wages a t  the rate of seventy-five dollars per month, and thereafter 
she was run until her destruction, in March, 1880, under a contract be- 
tween him and the defendant, upon shares, in which the former agreed 
to man and victual the ship a t  his own expense, and pay a moiety of 
port charges, while the latter was to keep the vessel in repair and pay 
the other moiety of port charges. This arrangement was not known 
to the plaintiff, when the supplies were furnished. 

The defendant denied his liablity for any of the charges for xan t  of 
authority in Burrus to enter into a contract binding upon hinl person- 
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ally, or on account of his ownership of the vessel. Several issues were 
prepared and submitted to  the jury, which, with their responses, are 
as follows: 

1. MTere the supplies furnished to the vessel at  her home port? Yes. 
2. Was the home port the defendant's place of residence, or was he 

in easy access? No. 
3. Was the defendant generally present at the home port, during 

the stay of the vessel afloat? He was not. 
4. Did the plaintiff know that defendant had a general agent in the 

town of Washington? No. 
5 .  Was Burrus specially authorized to  act as the agent of the de- 

fendant, in the matter of purchasing supplies at this point? He was. 
6. Was the defendant the owner of the vessel? He was. 
The defendant proposed to amend by adding to the 4th issue the 

words "or could he have ascertained the fact by reasonable enquiry?" 
which was disallowed by the court, and this refusal is the only matter 
of complaint, shown in the record previous to the rendition of the 
verdict. 

It was in evidence, that  the defendant resided twelve miles (109) 
from Washington, but he was often in the place, and that  his 
vessel m-as lying, on the day of the delivery of the articles, at  a wharf 
in the rear of the plaintiff's store. 

Upon the defendant's application for a new trial, he assigns as 
the grounds therefor : 

1. That there was no evidence to warrant the findings in response to 
the 2nd, 3rd and 5th issues; and 

2. That the 4th issue was insufficient and the finding defective, in 
the absence of the proposed amendatory words. 

Upon the trial of the 5th issue, repeated acts of the defendant were 
given in recognition of the authority of Burrus to make contracts for 
supplies for the vessel, and of his payment for them. This i t  becomes 
necessary briefly to refer to and recapitulate. 

One Crabtree testified, that  Burrus was the agent for the defendant, 
and as master of the vessel, he, (the witness) had let him have supplies, 
without direct previous authority of the defendant, for tvhicli, except 
some disputed items, he had afterwards paid. 

J. $1, Roberts swore that his firm, (Waters & Roberts), had fur- 
nished similar goods upon Rurrus' application, without being so di- 
rected, and they were paid for by defendant. 

A third witness stated he had paid a certain sum to a seaman, for 
his wages; and another, that he had sold tallom-both being upon the 
order of Burrus, and payment therefor was made by the defendant, 
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who however then directed the latter witness not to credit Burrus fur- 
ther without his direction. 

The defendant testified that he never authorized Burrus to pro- 
cure supplies on his credit; that  he had an agent in the tovin to  attend 

to his business, and that he paid the several creditors: one, be- 
(110) cause the seaman's wages were a lien upon the vessel, and the 

others, for an accommodation only. 
"Masters," says Mr. Justice STORY, "are peculiar and special agents, 

and as incidental t o  their employment, are ordinarily entrusted mith 
the shipment of officers and crew; of superintending the ordinary out- 
fits, equipments, repairs and other preparations of the yesbe1 for the 
voyage." Story Agency, Sec. 119. 

So remarks another eminent writer: "As the master in general ap- 
pears to all the world as the agent of the owner, in matters relating to  
the usual employment of a ship, so does he also in matters relating to 
the means of employing the ship-the business of fitting out, victual- 
ling, and manning the ship, being left wholly to his management, in 
places where the owner does not reside, and has no established agent, 
and frequently also even in the place of his own residence. His 
character and situation furnish presumptive evidence of authority 
from the owner to act for him in these cases," liable indeed, to be 
refuted by proof that some other person, for the owner, managed the 
concern in any particluar instance, and that the fact was actually 
known to the particular creditor, or was of such general notoriety that 
he cannot be supposed to be, because he ought not to 11a.i-e been. ig- 
norant of it." Abb. Ship., 126. 

So MASON, J., delivering the opinion of the court of appeals in Pro- 
vost v. Patchin, 5 Seld., 235, uses this language: "But as I under- 
stand the master's power as agent for the owners in the home port, 
he may bind them for all reasonable contracts for fitting out, vzctzialling, 
and repairing the ship, unless i t  be shown that the owners themselves, 
or a ship's husband, managed the vessel, and the party contracting mith 
the master was aware of this. 

To  same effect are Rich v. Cox, Cowper Rep., 636, and F a ~ m e r  
v. Davis, 1 Term., 109. 

The contract made by the master, and which personally binds 
(111) him, binds the owner also, unless it is manifest that the credit 

was given to the one exclusive of the other, and '*so the mere 
fact, that  the repairs are made, or the supplies furnished, either in the 
home port or in a foreign country a t  the request of the master, will 
be sufficient to  charge him, but will not discharge the on-ner, unless 
such intent is manifest; nor will any private agreement between them 
as to how these expenses are to  be met, or for whose use the ship is to  
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be run, vary the rights of third persons." Story hg., Secs. 294, 296, 
297, 298; 2 Pars. Ship, p. 7. 

But aside from the presumption raised from the nature of the office 
of master, and his general control and management of the ship, placed 
under hie command by the owner, it is quite apparent there was evi- 
dence of an actual agency in Burrus to contract for necessary supplies 
for the ship, in the fact that the defendant recognized his obligation 
to others upon similar contracts, and paid their several demands, with- 
out, so far as the case discloses, disclaiming his personal responsibility 
or the want of power in the master to purchase and obtain the needed 
articles. Froin these facts the jury were certainly a t  liberty to draw 
the inference of an authority, delegated to  the niaster to procure what 
was necessary, and to render him responsible therefor. 

If the finding of the 5th issue, resting upon the recited testimony is 
to stand, it disposes of the entire controversy, and renders needless an 
examination of other exceptions to the ruling upon other matters. 

There is no error, and the judgment must be affirmed. 
No error. Affirmed. 

Cited: Huntley 2;. Mathias, 90 N.C. 104. 

WILSON & EBON v. JAMES T. RESPASS. 
(112) 

Landlord and Tenant. 

Where a lessor gets possession of the crop by his own act, the remedy of the 
lessee to recover his par t  thereof is by claim and delivery; and in such 
case, the lessor being solvent and required to  give bond of indemnity, the 
court will not restrain him from selling the crop. (Review of the landlord 
and tenant act of 1877, ch. 283, and the method of proceeding to determine 
the rights of parties thereunder, pointed out by SMITH, C. J.) 

BIOTIOK for Injunction heard at Fall Term, 1881, of BEAUFORT Supe- 
rior Court, before BEXNETT, J. 

The motion was refused and the plaintiffs appealed. 

A ! ! .  Geo. H .  Brown, for plaintiff. 
Mr.  Jas. E. Shepherd, for defendant. 

SMITH, C. J. The plaintiffs allege that  on December 15th, 1880, 
an agreement was entered into between themselves and the defend- 
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ant,  under which, with n~ules  provided and fed and necessary farming 
implements furnished by him, they were to  cultivate certain of his 
lands during the year succeeding, and deliver to him one-half part of 
the crops made and gathered, except that  he was to  have one-third 
only of the  corn grown in a certain specified field, and to  do certain 
other work on the premises, described in the complaint. That they 
accordingly entered upon the demised land and cultivated the same, 
raising crops of cotton, corn, rice, etc., for division between the parties 
to  the contract, and performing in all respects the obligations assumed 
by them therein. Tha t  on the last of November, during their tem- 
porary absence, the defendant entered upon the demised land, took 

possession of the crops, except some corn tha t  was used by them, 
(113) refused to  allow them to  re-enter or in any manner interfere 

with the standing or gathered crops, and claims to hold them 
for himself alone. 

The relief sought is tha t  the defendant be restrained from removing, 
selling, or disposing of any portion of the crops; the crops and the land 
be restored to  the possession of the plaintiffs and sold; and the pro- 
ceeds held to await the future order of the court, and an account of 
the dealings between the parties under the agreement be taken, and 
reported by the clerk, or other appointed referee. 

Upon this verified complaint, offerrd as an  affidavit, a temporary 
restraining order  as issued, and a day designated, of which notice 
was given to  the defendant, for the hearing of the plaintiffs' applica- 
tion. 

At  the appointed time his Honor made the following interlocutory 
order : 

This cause having been heard upon complaint, answer and affidavits, 
i t  is ordered and adjudged that  the restraining order herein be vacated, 
and an injunction until the hearing is refused upon the execution 
of a bond in the sun1 of $2,000 by the defendant conditioned upon the 
payment by him to the plaintiffs, or either of them, of any sun1 tha t  
may be adjudged to be due by him to the plaintiffs. It is also ordered 
tha t  the plaintiffis' application to  give bond and take possession of the 
crops, and also for the appointment of a receiver, he denied. 

From this judgment the plaintiffs' appeal and assign for error in law 
the refusal of the court to allow the bond and direct the restoration 
of the  crops to  them. 

The solvency of the defendant is not disputed, and the plaintiffs1 
rights to  be restored to the possession by the order of the court, on 
giving the bond, is asserted to  be conferred, irrespective of the so!- 
vency of the defendant or the safety of the property in his hands, 
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by the third section of the act amendatory of the Landlord and (114) 
Tenant Act of r\larch 12th, 1877. Acts 1876-77, ch. 283. 

This aspect of the case dispenses with the duty of ascertaining the 
facts established by the evidence, and it  is sufficient to  say that the 
material allegations made in the complaint are denied or controverted 
in the answer, and that imputing insolvency to the defendant, dis- 
proved in the accompanying affidavits. 

I n  deciding the appeal we are consequently required to examine the 
provisions of the statute and inquire whether it  furnishes the specific 
relief, the denial of which constitutes the assigned error in the ruling 
of the judge. 

The first section of the act gives to the lessor of lands to be used 
for agricultural purposes, a lien upon the crops raised thereon for 
the rent and for the fulfilment of the other stipulations in the con- 
tract, and for securing the same, vests in him the legal possession of 
the crops, while the actual and subservient possession remains and 
must of necessity remain with the tenant. I t  also confers upon the 
lessor the right to  sue and recover, as "in an action upon a claim for 
the delivery of personal property," any part of the crops removed from 
the premises without his consent, and in possession of the tenant or 
other persons before the satisfaction of the lien. 

The second section confers upon the tenant, when the lessor or his 
assignee has acquired possession by his own act and not in the mode 
prescribed in the preceding section, the like remedy for the recovery of 
"such part o f  the crop as he in law, and according to the lease or agree- 
ment m a y  be entitled to." 

Section three prescribes a mode of adjusting a controversy which 
may arise "between the parties and neither party avails himself of 
the provisions of the first and second sections," by a proceeding which 
either tnay institute before a justice or in the superior court, as the 
jurisdiction may be determined by the amount claimed, and adds: 
"But in case there shall be a continuance or an appeal from the 
justice's decision to  the superior court, the lessee or cropper, or (115) 
the assigns of either, shall be allowed to retain possession of 
said property upon his giving bond to the lessor or his assigns, or the 
adverse party, in a sum double ihe amount of the claim," etc., "with 
good and sufficient security to be approved by the justice of the peace 
or the clerk of the superior court, conditioned for the faithful payment 
t o  the adverse party of such damages as he shall recover in said action." 

It is quite apparent that  this section contemplates an action to  de- 
termine a dispute growing out of the agreement, and the relative rights 
and obligations created by its stipulations, without disturbing the pos- 
session of the lessee, cropper or assignee of either, and this intent is 

105 
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very clearly expressed in the terms used in the enactment. I t  is a 
method of settling a controversy without resort to the possessory ac- 
tions authorized in the antecedent parts of the statute. The  lessee, 
cropper, or assignee is to be allowed to retain possession of the prop- 
erty," tha t  is, his subsisting possession shall remain without disturb- 
ance or other interference of the court, upon his executing the pre- 
scribed bond of indemnity, and this when the decision is deferred by a 
continuance or an appeal. 

The act under such circumstances requires non-intervention on the 
part  of the court, not the removal of the crop from the possession of 
the lessor to the possession of the lessee. For this the remedy is 
furnished in the preceding section, and it extends even then, not as  
maintained in the argument, to the entire crop, but to  the proportion- 
ate part  to  which the lessee is entitled according to the t e r m  of agree- 
ment. The court could not, therefore, properly make the order asked, 
for a change of the custody of the crops, under the directions of the 
act. 

But  if the action be regarded as an equitable proceeding to secure 
the common property, and place i t  in the custody of a receiver. with 

the  auxiliary process of injunction, the case made upon the 
(116) proofs does not call for the  proposed interference. Aside from 

the fact, disclosed in the evidence that  one of the plaintiffs has 
by deed of mortgage conveyed hie interest and share in the crops t o  
the defendant, which the latter holds in addition to  his rights as les- 
sor, i t  is not questioned that  the defendant is solvent and capable of 
answering any demand which the plaintiffs may ha-\re against him for 
their shares of the property, he is permitted by his Eonor to retain 
possession only on his giving an adequate security for the protection 
of the interests of the defendant in the premises, a s  may be ultimately 
determined. I n  this view, the appointment of a receiver, if not resting 
in the discretion of the court, was wholly unnecessary. 

The interlocutory decree in the subject matter of complaint, we 
are called on to  revise and correct, is in our opinion obnoxious to no 
just exception, and seems to  have been made in conformity with the 
suggestion made in Oldham v. Ba&, 84 N. C., 304, as abundantly pro- 
tective of the  interests of all, and consonant with the rules in equity. 

It must be declared there is no error, and the judgment be affirmed. 
Let this be certified to the court below. 

No error. Xffirnied. 

Cited: Deloatch v. Coman, 90 N.C. 188; Hargrove v. Harris, 116 
N.C. 421 ; Arey v. Lemons, 232 N.C. 535. 
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JULIAX ;\.I. BAKER Y. J. G .  31. CORDOK. 

Proceeding in Contempt.  

In a proceeding for contempt, the judge finds the facts, and if i t  be ascertained 
tha t  a judicial mandate is IT-ilfully and intentionally disregarded, the 
penalty is incurred, whether an indignity to the court or contempt for its 
authority was or was not the motive. I11 this case the defendant is held 
guilty of contempt in disobeying an order enjoining him from carrying on 
the business, which with his good will he had sold to the plaintiff under 
a n  agreement to discontinue i t  himself. 

RULE on defendant to  show cause why he should not be at- (117) 
tached for contempt, heard a t  Spring Term, 1881, of EDGECOMBE 
Superior Court, before Shipp, J. 

The  pleadings show that in N a y ,  1880, Joseph H. Baker, father of 
the plaintiff. for the benefit of plaintiff and for the purpose of starting 
him in business on his own account, bought of defendant, ~ h o  for a 
number of years had been engaged in the business of selling drugs 
and medicines and preparing prescriptions of pliysicians in the town 
of Tarboro, his stock of drugs, etc., and the good will of his business, 
for $1,500, then paid, and the defendant agreed in consideration thereof 
not t o  carry on said business in the t o ~ m  while the plaintiff was en- 
gaged in it. 

The  defendant is charged with violating an injunction, issued in 
pursuance of an  interlocutory order in the cause and restraining him 
from "commencing and engaging in and carrying on the said business 
of selling drugs and medicines, and preparing prescriptions in the  
town of Tarboro." Upon a rule to  show cause why he should not 
be attached for contempt in disobeying the order, and on the coming 
in of the  answer, evidence was offered and heard, from ~ h i c h  the court 
finds the following facts: 

Within a week after the denial of the defendant's application for a 
dissolution of the restraining order, which the record discloses was on 
the 22nd day of February, 1881, the defendant conveyed by a bill of 
sale t o  Lane Lawrence and J. J. Britt, his entire stock of drugs and 
medicines, bought since the making the contract nientioned in the 
pleadings, and which he had been forbidden to dispose of in the way of 
business; and immediately thereafter, professing to  act as manager and 
superintendent of his vendees, proceeded in the same building and 
room to  sell and dispose of the same goods, and to prepare and fill 
prescriptions as he had before done. Lawrence and Britt are farmers 
residing in the country several miles distant from the town, 
have no practical knowledge of the drug business, gave i t  no (118) 
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personal attention, and left it entirely t o  the conduct and control of 
the  defendant. 

The business as carried on depends entirely on the good will of the 
defendant, and the patronage extended to  the new firin consists largely 
of that possessed by the defendant before. Lawrence and Britt have 
no knowledge or skill in dealing with drugs; and the reason they as- 
sign for becoming purchasers is that they are sureties to the defendant 
for the money borrowed and used in payment for the stock, and they 
took the assignment for their indemnity against loss. The stock has 
had accessions since they became owners, and they have contracted 
with the defendant to pay him for his services. Britt has declined 
a n  offer from two persons to purchase the stock and discharge the 
notes on which himself and Lawrence are co-sureties. 

There are now three drug stores in the town, while a t  the time of 
sale to  the plaintiff's father there was but one other besides that  of the 
defendant. There is no finding that  the sale to Lawrence and Britt, 
and the continued prosecution of the business by the defendant in their 
name, was an attempted evasion of the force and effect of the in- 
junction, and none can be drawn by us from the recited facts. 

The court adjudged that  the acts of the defendant were within the 
purview of the prohibitory mandate, and in contempt of the authority 
of the court, and sentenced him for his offence to  an imprisonment in 
the county jail for the term of ten days. From this judgment the 
defendant appeals. 

Messrs .  B a t t l e  & Mordecai ,  for plaintif f .  
M r .  J o h n  L. Bridgers ,  Jr., for de fendan t .  

SMITH, C. J., after stating the facts. It is quite manifest the in- 
junction contemplated (and such is a fair interpretation of the 

(119) words in which its extent is expressed) the defendant's personal 
disconnection with the drug business in the town, and the secur- 

ing to  the  plaintiff the full measure of the expected fruits of his 
father's contract. Under the subsequent arrangement by which other 
proprietors are nominally substituted for himself, and he remains in 
possession of the assigned stock and continues t o  deal with it in all 
respects under the supervision of no superior, as before, for all practi- 
cal objects contemplated in the order, and with the  same injurious con- 
sequences to the plaintiff, the defendant is "engaged in and carries on 
the business of selling drugs and medicines and preparing prescrip- 
tions," in direct disregard of the commands of the writ. He still pur- 
sues his calling, from which he is required to  desist, doing the very 
acts inhibited, and not the less so because in the form of an assumed 
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agency for other absent owners. Full obedience t o  the  mandate re- 
quired his personal separation from the drug business, and that  he 
should neither be instrumental in inducing others to  embark in it, 
or carry it on himself within the prescribed limits. A less compre- 
hensive meaning given t o  the terms of the order, and the exenlption of 
the facts of the present case from the scope of its operation, would 
be to  permit its essential and manifest purpose to  be defeated, and 
render illusory the relief it professes to  afford. After the first sale 
made with the understanding that  the defendant would retire, and by 
refraining from competition leave to his successor the good will and 
patronage he had secured, upon the assumed existence of which un- 
derstanding the restraint is imposed, and but a few days after his 
non-successful effort to have the injunction annulled, he transfers the 
very stock he was prohibited from using and disposing of in the oc- 
cupation of a druggist, to  two persons without knowledge or expe- 
rience, and who exercise no controlling supervision in the management, 
and himself, with no perceptible change except in the name of 
the proprietors, continues precisely as he had done, to  deal in (120) 
the articles and to  fill prescriptions for those who might apply. 
Surely such acts might be deemed, notwithstanding a valid assignment, 
evasive of the personal obligation imposed, and a violation of the re- 
straining order. 

We do not in thus holding say, nor do we suppose that the defend- 
ant  could not have entered the drug store of another and acted in the 
subordinate character of clerk to the proprietor, without over-stepping 
the restraints of the order; but his action and direct agency in this 
transaction, with the obvious design that  the business he was then 
engaged in should be still carried on by himself, though nominally for 
others, renders him amenable to the charge of disobeying the mandate 
of the court, and not the less so on account of the assumed agency. 

The brief filed by defendant's counsel points us to  two alleged errors 
in the action of the court. 

1. The defendant was entitled to a jury trial of the controverted 
facts: 

The exception is untenable. The proceeding by attachment for 
violating an order of the court made in furtherance of a pending ac- 
tion, is necessarily summary and prompt, and to  be effectual it must 
be so. The judge determines the facts and adjudges the contempt, and 
while he may avail hiinself of a jury and have their verdict upon a 
disputed and doubtful matter of fact, it is in his discretion to do so, 
or not. State v. Yancy, 4 N. C., 133; State v. Woodfin, 27 K. C., 199; 
Moye v. Cogdell, 66 N. C., 403; Crow v. State, 24 Texas 12. 
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But if it were not so, i t  is sufficient in meeting the exception, to say, 
that  a jury trial was not demanded and the judge proceeded to pass 
upon the case, if not with the consent, a t  least without objection from 

either party. Isler v. Murphy, 71 N. C., 436. 
(121) 2. The disarowal of the imputed intent purges the contempt 

and exonerates the defendant: 
This objection rests upon a misapplication of the rule laid d o ~ n  and 

acted on in the matter of Moore and others, 63 N. C., 397. That rule 
is confined to the "class of cases" in the language of the Chief Justice 
who delivers the opinion, "where the intention to injure constitutes 
the gravamen" of the offence. The violation of a judicial mandate 
stands upon different ground, and the only inquiry is whether its re- 
quirements have been wilfully disregarded. If the act is intentional, 
and violates the order, the penalty is incurred whether an indignity to  
the court, or contempt of its authority, was or was not the motive 
for doing it. A party is not a t  liberty by a strained and narrow con- 
struction of the words, and a disregard of the obvious and essential 
requirements of the order, to  evade the responsibility which attaches 
to  his conduct. I n  an honest desire to know the meaning and to con- 
form to its directions, a mistaken interpretation of doubtful language 
would be a defence to  the charge, but when its language is plain and 
the attempt is made to escape the force and defeat the manifest pur- 
poses of the order, by indircction, the penalty must be enforced, or 
the court mould be unable to perform many of its most important 
functions. Bat. Rev., ch. 24, sec. 1, par. 4. High on Injunction, Sec. 
852; Pain v. Pain, 80 N. C., 322. 

There is no error, and this will be certified. 
S o  error. Affirmed. 

Cited: Boyett v. Vaughan, 89 N.C. 29; Pasoz~r v. Lineberger, 90 
N.C. 162, 163; Green v. Grifin, 95 S .C .  96; I n  re Patterson, 99 N.C. 
417, 418; In re Deaton. 105 N.C. 64; Shooting Club v. Thomas, 120 
K.C. 335; Delozier v. Bird, 123 N.C. 694; King v. Fountain, 126 N.C. 
198; I n  re Gorhanz, 129 N.C. 489; Disoswny v. Edwards, 134 N.C. 257; 
Anders v. Gardner, 151 K.C. 605; Wooten v. Harris, 153 N.C. 46; 
Weston v. Lumber Co., 158 N.C. 273; Lodge v. Gibbs, 159 N.C. 72, 73; 
Faust v. Rohr, 166 N.C. 191; In  re Brown, 168 N.C. 420; Shute v. 
Shute, 176 N.C. 464; I n  re Parker, 177 N.C. 468; I n  re Fountain, 182 
N.C. 51. 
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MART E. JOHSSON v. IRA W. FUTRELL. 
(122) 

Service of Xz~mnzons-Jzaisdiction to Sell Land for Assets- 
ddmirzistrators. 

1. The acceptance of service of summons by one is sufficient to  authorize the 
court to proceed against him as a party to  the cause. 

T An administrator obtained an order in 1869 from the judge of the superior 
court to sell lands for assets ; Held no error. The jurisdiction in such case 
was not exclusively in the clerk, as probate judge. (Acts of Assembly 
curing defects in jurisdiction, etc., reviewed by SMITH, C. J.) 

CIVIL ACTION tried a t  January Special Term, 1882, of NORTHAXIP- 
TON Superior Court, before Graves, J. 

The plaintiff appealed from the judgment below. 

Mr. R.  B. Peebles, for plaintiff. 
Messrs. D. A. Barnes and X. J. Wright, for defendant. 

SMITH, C. J. The plaintiff clainis the land in dispute under pro- 
ceedings instituted in the county court of Northampton in the year 
1865, by the heirs a t  law of Elisha Johnson, for partition of the lands 
descending from him and an assignment of her share in severalty. 
The defendant derives title to this assigned share by virtue of a sale 
made by the administrator, James H. Vinson, on a license obtained 
from the judge of the superior court upon a petition filed therein 
against the said heirs a t  law, a t  Spring Term, 1869, and a deed for the 
land. I n  support of his title the defendant introduced record of the 
said suit, from which it appears that upon the back of the summons is- 
sued is endorsed the words, "service accepted," followed by the 
names of the heirs at law, children of the intestate, the plaintiff (123) 
being one of them. The plaintiff objected to  the sufficiency of 
the evidence to divest the estate of the plaintiff, for the reason that  it 
does not appear that she was a party to  the action, and if i t  did the 
superior court had no jurisdiction in the premises. The court express- 
ing the opinion that the evidence was admissible, the plaintiff in sub- 
mission thereto suffered a non-suit and appealed. These exceptions 
are presented for review. 

1. The practice of proceeding with a cause when a written acknowl- 
edgment of service signed by the defendant is endorsed upon the process, 
in like manner as when service is returned by the officer to  whom 
the process is directed, has been unifornl and universal in this state, 
and its regularity and sufficiency are not open to question. It is true 
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the genuineness of the entry as the act of the defendant must be made 
to  appear to  the court in which the action is depending, and to haye 
legal force must proceed from one possessing capacity to do the act, 
in order to  the validity and binding effect of subsequent proceedings 
upon the defendants. But when the court proceeds with a cause in 
which the defendants are thus made parties, it must be assumed that  
the genuineness of the entry was satisfactorily shown, without any 
express adjudication of the fact appearing in the record. Nicholson 
u. Cox, 83 N. C., 44. If the signatures are not endorsed by any of 
the defendants, nor by their authority or consent, with intent to dis- 
pense with service by an officer and make themselves parties to a cause 
instituted in court, the record can be corrected only by a direct appli- 
cation, as pointed out in Doyle u. Brown, 72 N .  C., 393, as its verity 
cannot be collaterally assailed. Nor is i t  required tha t  the judgnient, 
predicated upon the fact of the defendants' presence by their own 
voluntary act, shall in direct terms declare the sufficiency of the serv- 

ice, in order to  its regularity and validity, inasmuch as the 
(124) service appears upon inspection of the process, and does not 

depend upon proof of some extrinsic fact to  be adjudged, as 
in case of parties made such by publication. 

2. The want of jurisdiction in the superior court to entertain the 
application and grant the relief: This exception we deem equally 
untenable. The act of 1868-69, ch. 113, the forty-second section of 
which directs the representative of a deceased debtor, ~vhen the per- 
sonal estate is insufficient to  pay the debts and charges of adniinistra- 
tion, to  apply by petition to the superior court of the county wherein 
the intestate's lands or some part  of them are situate for license and 
authority to sell, went into effect on July ls t ,  1869, and was not in 
force when the decree of sale was made a t  spring term preceding. 
Sec. 116. 

The subsequent explanatory act of 1869-70, ch. 58, declares, that the 
previous enactment "shall apply to  the estates of such deceased per- 
sons only whereof original administration has been granted since July 
ls t ,  1869," and tha t  all estates whereof administration was granted 
prior to  tha t  date, "shall be dealt with, administered and settled ac- 
cording to  the law as it existed just prior to  that  date," and it is de- 
clared tha t  "such was the true intent and meaning" of the former 
act. The proviso annexed is "that nothing herein contained shall be 
construed to prevent the application of said act, so far as it relates only 
to the courts having jurisdiction of any action or proceeding for 
the settlement of an administration, or to the practice and procedure." 

If the "superior court" designated in the section be tha t  held by 
the clerk in his capacity of probate judge and not tha t  over which the 
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judge pre-ides, (and the term would be applicable to either,) i t  had not 
displaced the pre-existing law whlch confided the jurisdiction to 
both the county and superior courts under the former judicial system, 
and did not control the present suit, the decree of sale in which was 
rendered a t  Spring Term, 1869. Rev. Code, ch. 46, see. 45. 
I n  this uncertainty as to the proper jurisdiction, the general (125) 
assembly passed the remedial and curative statute which de- 
clares "all proceedings heretofore had in the superior courts (desig- 
nated in the preamble as 'superior courts before judges and superior 
courts before the probate judges and clerks of the superior courts') 
of the state in any action, petition, special proceeding in dower, for 
partition of real estate,  idow ow's year's allowance, by administrators 
to sell r e d  estate to pay debts, which may have been improperly or 
irregularly instituted and begun in said courts, be and are hereby in 
all things confirmed and made valid so far as regards the question of 
jurisdiction in such cases, to the same extent as if such proceedings 
had been originally begun in the proper court." Acts 1870-71, ch. 108. 
This statute was followed by another, re-enacting the former in the 
same words, and adapting i t  to similar cases then existing. Acts 
1872-73, ch. 175. This statute soon after came before this court, and 
its correct i~e efficacy recognized in the cases of Bell v. King, 70 N. C., 
330; Hewzny v. Outlaw, Ib., 334, and Johnston v. Davis, Ib. ,  581. 

The clerks, as probate judges, were vested with jurisdiction, not 
declared exclusive, by article 4, sectlon 17, of the constitution of 1868, 
(it is omitted in the amended constitution of 1875,) in certain speci- 
fied matters, and such other matters as shall be prescribed by lam. 
This does not prohibit the conferring of jurisdiction in applications 
for the sale of lands of deceased debtors, upon the superior courts 
presided over by the judges as curative measures rendered necessary 
by the uncertainties, leading to irregularities, mentioned in the statute. 
illcAdoo v. Benbow, 63 N. C., 461. 

It must therefore be declared there is no error in the record, and 
the judgment is affirmed. 

S o  error. Affirmed. 

Cited: Stuncill v. Gay, 92 N.C. 460; Fowler v. Poor, 93 N.C. 470; 
Cates v. Pickett, 97 N.C. 26; Gay v. Grant, 101 N.C. 218; Banks 
v. Lane, 171 N.C. 509. 
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(126) 
WJI. DEVRIES & CO. v. D. L. SUMXIT. 

Process-Sunday-Arrest and Attachment. 

1. It is unlawful for an officer to  execute any writ or other process on Sunday. 
Rev. Code, ch. 31, see. 54. 

2.  The validity of an order of arrest and warrant of attachment is determined 
upon facts alleged in the original affidavit and existing a t  the time  hen 
the proceeding is instituted, not upon new matter which may have after- 
wards transpired. 

3. Cpon vacating such warrant,  the property attached and money collected 
under any process or order in the action, shall be delivered to the defencl- 
ant. C. C. P., Sec. 212. 

~\IOTION to  vacate an order of arrest in an action pending in GASTON 
Superior Court, heard a t  Chambers on May 14, 1881, before Eure, J .  

The plaintiffs instituted their action on December 18th, 1880, to re- 
cover a debt alleged to be due for goods sold and delivered. and on 
the same day obtained an order of arrest and warrant of attachment 
upon the affidavit of Harris Hopkins, their agent and salemian, who 
states the amount of the claim, and further on information and belief; 

1. That  the defendant is about to leave the state and with intent 
to  defraud his creditors; 

2. Tha t  with like intent he is about to remove his property beyond 
the limits of the state;  

3. Tha t  lie is, and for some time past has been concealing himself 
t o  elude the service of process and avoid the payment of his debts; 

4. Tha t  he has collected and has under his control about nine hun- 
dred dollars, paid upon an insurance on his stock of goods that  

(127) were destroyed by fire, and there is still due on the policy near 
twelve hundred dollars, ~ ~ h i c h  if collected will be wholly lost 

t o  the  creditors. 
The arrest of the person of the defendant was made on the next 

day, Sunday, and several writs of attachment against his estate issued 
to  different counties without result, except as to those directed to  the 
sheriffs of Edgecoinbe and Gaston, the former of whonl levied the 
attachment upon the residue of the insurance money due from the 
Painlico Banking and Iiisurance Company of Tarboro, which is re- 
turned a t  the sum of $982.38; and the latter seized and took into pos- 
session a buggy belonging to  the defendant. 

On February 12t11, 1881, another action mas commenced by the 
plaintiffs and other creditors, reciting and associating their several de- 
mands, when in both causes the following order was entered in refer- 
ence to  the insurance fund: 
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Whereas it appears that the Pamlico Banking and Insurance Com- 
pany of Tarboro, N. C., is indebted to  the defendant in the above stated 
causes in the sum of $982.38, and tha t  the same has been levied on by 
the plaintiffs in the first above named cause by virtue of an attach- 
ment issued therein; therefore by consent of attorneys for both plain- 
tiffs and defendant in both said causes, it is ordered, that  the said 
Palnlico Banking and Insurance Company pay the full amount of 
said debt into the office of the superior court clcrk of Gaston, and 
tha t  the same when paid in be retained to  await, and be subject to 
further orders in said cause; both parties plaintiffs and defendant re- 
serving all rights and claims to said fund, and waiving no right, except 
tha t  the money be paid into the office, and tha t  when so paid in, the 
said company shall be discharged from all liability therefor, and the 
attachment against it be discharged so far as it effects said company. 

The order is subscribed officially by the clerk, and also bears the 
attesting signatures of the several attorneys (who represent 
the several creditors in the action) and the defendant in ap- (128) 
proval. 

Upon the return of the summons, a t  bpring term, the plaintiffs filed 
their complaint in the first suit, and charged that  the defendant pur- 
chased and obtained possession of the goods at  the price of $938.85 
with the fraudulent purpose which he is still endeavoring to  carry out, 
of avoiding the payment thereof. The defendant also filed an affidavit 
accompanied and sustained by tlie affidavits of several others, specif- 
ically denying the charges contained in the complaint, and those upon 
which the arrest was ordered, and stating further that he was under 
twenty-one years of age when the debt was contracted, as  ell as 
when the writ issued. The con~plaint verified and used as an affidavit 
is supported by tha t  of one G. T. Coleman, the agent of another credi- 
tor firm interested in the second suit, in wllicl~ he testifies to  the de- 
fendant's concealing himself and avoiding an interview with affiant 
on the 28th day of December,  hen affiant sought to collect the ac- 
count due his firm, and reiterates upon information the allegation of 
the  defendant's possession of a large sum of money which he refuses 
to appropriate to his debts, but fraudulently withholds and conceals 
to  avoid their payment. The evidence, which it is unnecessary to  
set out more in detail, was presented to, and heard by the presiding 
judge upon a motion to vacate the order of arrest and warrant of at-  
tachment, made before the clerk and by consent transferred to be de- 
cided by him. His Honor in passing upon the application of the de- 
fendant found as facts, that,  

1. The defendant was not about to  depart the state to defraud his 
creditors; 
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2. Nor to remove his property therefrom with such intent; 
3. Kor did he conceal his person to elude the service of process or 

defeat the claims of creditors; and that 
(129) 4. He was an infant when the goods were bought and received. 

Thereupon judgment was rendered vacating the order of ar- 
rest-discharging the bail bond, dissolving the attachment and di- 
recting the restoration of the property attached and the payment of 
the money deposited to  the defendant, or to his agent; from which 
ruling the plaintiffs appealed. 

~Wessrs. Hoke & Hoke, and Batlle &: Mordecai, for plaintiffs. 
Messrs. Schenck & Cobb, for defendant. 

SMITH, C. J., after stating the above. It is insisted that  the ruling 
is erroneous, in that,  the findings of fact are imperfect, and do not 
dispose of all the controverted matters upon which the revoked order 
and warrant depend, and especially in the omission to pass upon the 
charge of the defendant's evasion and concealment (while holding a 
large amount of money) of his person from the witness, Coleman, 
when in search of the defendant. 

We think the objection untenable for several reasons. 
The regularity and validity of these ancillary remedies must be de- 

termined upon the facts existing, and made to appear a t  the time when 
they were sought and awarded, and not upon what may have after- 
wards transpired. The subsequent conduct of the defendant is perti- 
nent to  an inquiry as to the truth of the allegations then made, and 
as the development of a preconceived fraudulent purpose, but it is not 
substantive and sufficient evidence to sustain the clerk in issuing the 
writs upon the proofs then laid before him of the defendant's acts, 
and his imputed fradulent purpose, of which they were in furtherance. 
The testimony of Coleman is little more than a narrative of his own 
unsuccessful efforts to  find the defendant, and urge upon him the 
payment of the claim of his principals in his hands for collection, 

and while the fact of concealment is in itself contradicted by 
(130) other witnesses, if accepted as true, i t  only shows that the de- 

fendant sought to  escape a personal interview and the impor- 
tunity of a pressing creditor-not to avoid an officer or legal process; 
and this constitutes no ground for arrest or attachment. Besides, this 
occurred ten days previous to the awarding of either, and cannot avail 
in justification of their issue. The additional evidence admissible 
upon the hearing of the motion to rescind, is confined to the proof or 
disproof of the facts alleged in the original affidavit, and is not to be 
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extended to new matter since transpiring. New matter may however 
warrant a second issue of these auxiliary remedies, if the first be ad- 
judged irregular, or the facts charged be shown to  be without founda- 
tion afterwards upon an application to recall them. 

The cases cited (Clark v. Clark, 64 N. C., 150; Brown v. Hazckins, 
65 N. C., 645; and Palmer v. Bosher, 71 N. C., 291) are not antago- 
nistic to  the view we have expressed. In  these there was a sub- 
stantial defect in the form of the affidavit, which was removed, and 
the necessary absent allegations supplied from the opposing proofs 
offered in the motion to  vacate. They did not change the original 
grounds of the  application, nor furnish new material in its support. 
But where the evidence goes beyond this, and is offered to  show other 
and different ground to sustain the action of the clerk, that  originally 
laid before him being sufficient to warrant the arrest, but being effec- 
tively controverted, to  allow this would be to  legalize and render 
right tha t  which was erroneous and wrongful when done. Even if this 
were competent, the refusal to  act upon the new facts alleged rests in 
that sound judicial discretion the exercise of which we cannot under- 
take to revise. The proper course in such a case would be to  ask for 
another order of arrest and attachment. Wilson v. Barnhill, 64 X. C., 
121. 

Delivering the opinion of the court in Palmer v. Bosher, ROD- 
MAN, J., uses this language: "We do not wish to  be understood 1131) 
as  holding that an affidavit for an attachment defective in sub- 
stance, may be amended so as to  sustain the warrant of attachment. 
We are inclined to  think that ,  as in the parallel case of an injunction, 
if the original affidavit was insufficient in substance to sustain the at-  
tachment, it could not be amended so as to  do so." 

For a stronger reason should a plaintiff, who has assigned grounds 
legally sufficient to  authorize the arrest and seizure, not be permitted, 
when they are falsified upon the proofs, to change them and assign 
others. A defendant would never be safe if he could be arrested on 
one charge, and tha t  failing, be held in custody upon another. 

2. The service of the writ and the arrest of the defendant on Sun- 
day were also unlawful, and in violation of the statute, Rev. Code, 
ch. 31, sec. 54, which so expressly declares. 

3. The appellants further except to  so much of the judgn~ent as 
directs a return of the money and property attached to the defendant. 

It will be noticed that  the deposit of the money paid in by the 
insurance company with the clerk, is on the terms tha t  it be "re- 
tained in said office to  await and be subject to the order of the court." 
This is also the  requirement of the statute which provides, upon a 
dissolution of the attachment, that  "all the proceeds of sale and moneys 
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collected in such action remaining in the hands of any officer of the 
court, under any process or order in suck action, shall be delivered or 
paid to the defendant or his agent and released from the attachment." 
C. C. P., Sec. 212. The undertaking required in the next section is 
not necessary when the warrant "on its face appears to  have been is- 
sued irregularly, or for a cause insufficient in law, or false in fact." 
Bear v. Cohen, 65 N. C., 511. 

Upon a review of the whole case, we discover no error in the record 
and affirm the ruling of the court below. 

No error. Affirmed. 

Cited: Hale v. Richardson, 89 N.C. 64; Harriss v. Sneeden, 101 
N.C. 278; 8. v. Moore, 104 N.C. 749 ; Knight v. Hatfield, 129 N.C. 194; 
Mahoney v. Tyler, 136 N.C. 45; Grain Co. v. Feed Co., 179 N.C. 656; 
McCollum v. Stack, 188 N.C. 463; Collins v. Norfleet-Baggs, 187 N.C. 
660; Mintz v. Frink, 217 N.C. 103. 

In DEVRIES A m  OTHERS V. SCXMIT AKD OTHERS at this term: 

SMITH, C. J. This action commenced on February 12th) 1881, is 
prosecuted in the name of the separate creditors uniting as plaintiffs, 
against their common creditor, Summit, and the associate defendants 
who are charged with cooperating and aiding in the attempt to  secrete 
and screen his property from the payment of their several demands. 
At  the same time, and upon the affidavits of agents of some of the 
parties plaintiff, one of which bears date on the 5th day of that  month 
an order of arrest was obtained and a warrant of attachment awarded, 
the proceedings under which were essentially similar to  those had in 
the single action of the plaintiffs, Devries & Co., that have been con- 
sidered and decided in their appeal. 

Upon the hearing of the defendants' motion to vacate the arrest 
and attachment, and the numerous affidavits heard in support of and 
in opposition thereto, the judge acting in place of the clerk, with con- 
sent of counsel, finds as facts: 

1. That the defendant did not conceal himself to avoid the service 
of legal process ; 

2. That  he has committed none of the acts that authorize the issue 
of either writ, and 

3. That he was under twenty-one years of age when the debt was 
contracted. 

118 



N. C.] FEBRUARY TERM, 1882. 

Thereupon the judge vacated the arrest, discharged the attach- 
ment, and directed the return of the money deposited, and the other 
property attached, to the defendant. From this order the plaintiffs 
appeal. 

We see no sufficient reasons for reversing or modifying the ruling in 
this case, that do not apply with equal force to the other. The object 
of both is to  enforce contract liabilities incurred in the purchase of 
goods, and by aid of the auxiliary remedies to  pursue and sub- 
ject the property of the debtor to  their satisfaction. The pres- (133) 
ent complaint also asserts the obligation resting upon the debtor. 
and imputes to  him fraud in contracting the debts, and an intention not 
t o  pay for the goods then entertained and since fully manifested in his 
persistent efforts to  conceal and kecp his funds beyond the reach of 
creditors, and his refusal to  appropriate any part of them to the pay- 
ment of what he owes. The action does not proceed upon the idea 
of a recession of the original contract by the defendant's repudiation 
of his own obligation on the plea of legal incapacity, and the revesting 
of title to  the goods in the vendors respectively, for the complaint al- 
leges that  they did not know a t  the time of sale of the infancy of 
the debtor, "and do not now know such to be the fact," thus putting 
in issue the anticipated defence. 

The rule is well settled that where an infant has purchased property, 
and has it  in possession after coming of age, and then avoids the sale, 
he must restore i t ;  and for a tortious use or disposition of any part 
of i t  after such avoidance, he renders himself liable to  those from 
whom it  was obtained. But he cannot be sued in tort for any disposi- 
tion made of the goods previously and during his minority, any more 
than he can be held responsible upon the contract. Tyler Inf. and Cov., 
Sec. 36; 2 Kent Com., 240; 1 Am. Lead. Ca., 115; Kitchen v. Lee, 
11 Paige, 107; Skinner v. Maxwell, 66 N. C., 45. 

But  the complaint does not present a claim to the destroyed goods, 
or t o  the insurance money paid therefor upon the basis of an an- 
nulled contract, revesting title in the vendors, (if such a claim can be 
entertained for the money, as a substitute for the goods), but pro- 
ceeds upon the existence of a valid obligation, or of such fraudu- 
lent conduct in obtaining the goods as to  make the defendant liable 
in an action for the tort. But whatever construction the complaint 
may bear, the fund in the hands of the clerk is collected and paid 
in under the attachment, the dissolution of which is followed 
by the restoration to  the debtor of his property thus taken. 1134) 

We are asked to correct the judgment so as to leave the money 
where it  is, until final judgment, upon the ground that  a disputed fund 
i n  custodia legis will be retained until the conflicting claims of parties 
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are determined, and for this is cited, among other cases as to the rule 
in equity, that  of Brujj' v. Stern, 81 N. C., 183. None of then1 however 
sustain the contention of the appellants, that  a fund taken under ju- 
dicial process from a person wrongfully, will not be restored when the 
wrong appears and is adjudged. Perry v. Tupper, 70 N. C., 538; Mer- 
oney v. Wright, 84 N. C., 336. 

In  Bruff v. Stern, most in point, the assignee in a deed of trust was 
allowed to interplead and set up title to the property attached, and 
issues thus raised between him and the plaintiff were directed to be 
made up for trial before a jury, pending which the court refused to  
restore the property to the defendant, and thus to his assignee acting 
in cooperation. But here, the fund belongs to the debtor, and there 
is not a contest about the title requiring its retention and an interfer- 
ence with the order of restitution. 

It is insisted further for the appellants that the finding of facts 
is partial and does not cover the entire ground assigned in the affidavits, 
and in this respect is insufficient. 

An examination of the affidavits does not satisfy us that  the al- 
leged defect really exists. The first in time repeats the account of 
the ineffectual visit to defendant's place of residence for the purpose 
of securing payment of his principal's claim, the purchase of goods 
and their insurance, the defendant's collection of part of the insur- 
ance money and refusal to apply it  to his debts, and upon informa- 
tion that he intends to collect the residue and fraudulently conceal it, 
and thus evade the payment of his debts. The second affidavit re- 
peats the same charges-that the defendant has in his hands or 

under control funds amply sufficient to  meet all his debts, and, 
(135) with the connivance of the other defendants except the in- 

surance company, is endeavoring fraudulently to secrete the 
same as well as conceal himself, to  defeat the payment of his debts 
and escape the service of process, and to leave the state. 

I t  is difficult from such loose allegations to  ascertain the specific 
acts charged, which in connection with the imputed fraudulent purpose 
are relied on to  justify the arrest and attachment, though each affidavit 
is full of epithets of fraud and fraudulent designs. The court there- 
fore in negativing the allegation of a fraudulent concealment of the 
person of the defendant to avoid process, finds in the same indefinite 
manner in vhich the charges are made, the absence of any just 
grounds for either of the writs. We are not therefore at liberty to  
correct the judgment for this assigned error. When the allegation is 
distinct and specific, the responsive finding should be so. 

We do not wish to be understood as giving our sanction to the form 
of the present suit in the union of so many separate causes of action 



N. C.] FEBRUARY TERM, 1882. 

in separate plaintiffs, whether the action be founded in contract or 
tort, unless when in pursuit of a common fund in which each has an 
interest, t o  which class the present action as we interpret the statements 
in the complaint does not belong. 

We confine ourselves solely to the interlocutory ruling which the 
appeal brings for review. 

It must be declared there is no error, and this will be certified. 
No error. Affirmed. 

W. J. ROBERTS AND WIFE V. REUBEN LISEKBEE AXD WIFE. 

Husband and Wife-Liability of Husband for Tor t s  o f  Wi f e -  
Abatement  of Action. 

1. Where husband and wife are  jointly sued for the wrong of the 11-ife and the 
wife die, the action abates. 

2. Common law and statutory liability of the husband for the contracts and 
torts of the wife, discussed by ASHE, J. 

CIVIL ACTION tried a t  Spring Term, 1881, of BUNCOMBE Superior 
Court, before Gill iam, J. 

The action was brought to Madison superior court by the plaintiffs, 
William J. Roberts and wife Kate P. .Roberts, against Reuben Lisen- 
bee and wife Lucinda Lisenbee, for slanderous words spoken by the 
wife of the defendant of and concerning the wife of the plaintiff; and 
a t  fall term thereof the case was removed upon the affidavit of the 
defendant to  the county of Buncombe, where it was continued from 
term to term until Fall Term, 1881, when the defendant Reuben Lisen- 
bee suggested the death of his wife, the codefendant, since the last con- 
tinuance of the cause, and moved for judgment that the action abate. 
The cause was then continued until Spring Term, 1882, m-hen it came 
on to be heard upon the motion, and it was ordered and adjudged 
that  the action abate, from which judgment the plaintiffs appealed. 

Mr. J .  H .  Merrinzon, for plaintiffs. 
Messrs. C .  A. Moore and H .  B. Carter, for defendant .  

ASHE, J. It has been the policy of our law-makers since 1868, and 
even before that  date to  some extent, to  emancipate the wife from 
many of the disabilities of coverture, resulting from the com- 
mon law doctrine of the merger of the legal existence of the (137) 
wife in that of her husband. 
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This legislation commenced with the act of 1848, which restricted 
the common law initial rights of the husband as tenant by the 
courtesy, in the lands of his wife acquired by her since the first Mon- 
day of March, 1849; then the act of 1871-72, styled the "marriage 
act," (Bat. Rev., ch. 69) which invested the wife with many of the 
rights of a feme sole over her seperate property, so that she may de- 
vise and bequeath her separate property; and all the property she 
acquires before or after marriage is her seperate estate by virtue of 
section 6, article 10 of the constitution. She may make certain con- 
tracts with her husband which are binding upon her. She may sue 
alone when the actions concerns her separate property, and under 
some circumstances may even sue her husband without the interven- 
tion of a next friend. But while the wife has been thus legislated into 
a state of independence of her husband, as regards her separate estate, 
the legislature as a sort of compensation to the husband has relieved 
him from responsibility for the debts of the wife contracted before 
marriage, and from liability for her torts committed while being in a 
state of separation from him. 

By the common law the husband Fas  held liable to  third persons 
for injury done by his wife, when they afforded ground for a civil 
action, though done without his knowledge or instrumentality; and this, 
not because there was any delict on the part of the husband, but from 
the necessity of the thing, arising from the incapacity of the wife 
to  be sued m-ithout him. For as her legal existence was incorporated 
in that of her husband, she could not be sued alone, and if the hus- 
band was protected from responsiblity, the injured party would be 
without redress. Hence the rule of the common law, that  the husband 

and wife are both liable and must be joined in an action to re- 
(138) cover damages in an action for a tort committed by the wife, 

alone, without the direction and not in the presence of her 
husband. McElfresh v. Kirkendall, 36 Iowa; Luse v. Oaks, Ib., 562; 
Kozcing v. Manly, 49 N. Y. Rep., 192-198; McKean v. Johnson, 1 
McCord, 578; Flunagan v. Tinen, 53 Barb. Rep., 587. 

This liability of the husband to be sued jointly with his wife for 
her torts, attached to him a t  common lam, notwithstanding that he 
and his wife were living a t  the time of the wrong done by her, in a 
state of separation; but the liability continued only so long as the 
matrimonial relation subsisted between them. McQueen on Husband 
and Wife, p. 90. I n  6 Car. & Payne, p. 484, it was held that  "whether 
the separation was temporary or permanent except for the adultery of 
the wife, it made no difference. It did not affect the question." 

We think it  more than probable it  was this principle of the com- 
mon law, holding the husband responsible for the torts of the wife 
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con~mitted in his absence and without his knowledge or connivance, 
tha t  induced the legislature to enact that  provision of the act of 1871- 
72 (Bat.  Rey., ch. 69, see. 25) which provides that "every husband 
living with his wife shall be jointly liable ~ ~ i t h  her, for all damages 
accruing for any tort committed by her." It was not intended as we 
believe to  enlarge his responsibility, but to abridge his liability a t  the 
common law, so as to fasten responsibility upon him only so long 
as they should live together in the matrimonial relation, and as soon 
as  tha t  terminated, whether by separation or the death of the wife, 
the liability should no longer exist. 

The qualification of the liability of the husband for the torts of 
his wife committed without his presence or knowledge, as subsisting 
only during the estate of marriage, was recognized by the common 
law. The wrong of the wife was not imputed to him. He  was only 
joined with her "ex necessitate," because she could not be sued 
alone. The wrong was hers, not his. He  was liable t o  the (139) 
action only because of her liability, and therefore when her 
liability ceased, his also ceased. 

I n  Capel v. Powell, 17 C. B. (K. S.),  744, i t  is held tha t  the "hus- 
band is not joined as a co-defendant on the ground tha t  the wife's 
guilt is imputed to him, but so long as the marital relation continues 
the  wife is incapable of being sued alone, and his liability continues 
only as the relation of marriage subsists." The corollary from this 
is, tha t  where as in our case the wife who committed the injury dies, 
the  liability of the husband must cease. 

But  independent of the conclusion to  which the "reason of the thing" 
brings us, T-ve find an authority in Kowing v. Manly, supra, for the po- 
sition tha t  when husband and wife are jointly sued for the wrong of 
the wife, and she dies during the pendency of the action, it will not 
survive against the husband. 

TVe are of the opinion the action abated by the death of the wife. 
S o  error. Affirmed. 

Cited: Young 71. Sezc'soine, 180 N.C. 316. 
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I?. T. WARLICK AND OTHERS v. PETER WHITE AND OTHERS. 

Husband and Wif e-Deed-Equity . 
,4 deed from husband immediately to wife, conveying the whole of his real and 

personal property, will not be upheld in  equity where the wife is shown to 
be unworthy of the interference of the court by reason of her being a n  
adultress ; or where the provision for the wife, as  here, is extravagant and 
exhaustive of the husband's estate. 

(140) CIVIL ACTION tried a t  Fall Term, 1881, of CATAWBA Superior 
Court, before Seymour, J. 

Joseph Carpenter intermarried with the defendant, Naomi, and had 
by her an only son. He owned a tract of land which is the subject of 
controversy, two slaves, two mules, some cattle and hogs, and the 
ordinary farming implements and household and kitchen furniture. 
In  September, 1863, being about to enter the Confederate service, he 
executed a will, wherein he gave to his son one-half of his tract of 
land and one negro, and all the balance of his property he gave to 
his wife. 

In  August, 1864, he came home from the army on furlough, and 
his son having in the meantime died, he executed while at  home a deed 
to his wife for the whole of his land and a bill of sale for all of his 
personal property. He returned to the army, and died in the spring 
of 1865. Soon after his death, his wife gave birth to the defendant, 
Sarah. The deceased and his wife were both white persons, and the 
defendant, Sarah, is a mulatto, the fruit of an adulterous intercourse 
between her mother and a negro, commenced before and continued 
during the husband's absence. The plaintiff, Catherine Eason, is the 
only sister and nearest collateral relation of the deceased. The de- 
fendant, Naomi, has since intermarried with the defendant, Peter 
White, and they are now in possession of the land. 

The deed, which was made directly from the husband to the wife, 
has been lost without being registered, and the will has been regularly 
admitted to probate. 

The plaintiff claims to be entitled to one undivided half of the land 
as heir to Joseph Carpenter, insisting that the deed from the hus- 
band to the wife is inoperative at  common law, and can only be set up 
in a court of equity, and that such a court will not lend its aid to 

the defendant, Naomi; first, because of her gross moral de- 
(141) linquency, and secondly, because of the unreasonableness of 

the provision attempted to be made for her by her former 
husband. 
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The defendant insists upon the validity of her title and prays that 
the lost deed may be set up by the court. 

The jury found all the issues in favor of the defendants, judgment, 
appeal by plaintiffs. (See same case 76 N. C., 175.) 

Messrs. M. L. McCorkle, Hoke & Hoke and Battle & Mordecai, 
for plaintiffs. 

Messrs. D. Schenck and G. iV. Folk, for defendants. 

RUFFIN, J. The opinion of this court is against the defendants upon 
both of the propositions stated in the case. 

By the rule of the common law, which regards man and wife as 
one, every deed of gift made directly from husband to wife is void. 
But a court of equity, having a greater regard to the intention and 
convenience of the parties, and treating the deed merely as a defective 
conveyance, will uphold it in favor of the wife, if a clear and present 
purpose on the part of the husband to make the gift, can be seen, 
and the gift itself appear to be no more than a reasonable provision 
for the wife. 

But in the early case of Elliott v. Elliott, 21 N. C., 57, this court 
intimated that under no circumstances would it interpose to remedy 
a defective conveyance in behalf of a wife, whose own conduct had 
not been meritorious, though as there was in the case another clear 
ground, besides the wife's delinquency, on which to rest the decision, 
the court did not press that matter further. The opinion thus advanced 
in that case, has since been referred to by another eminent judge, and 
in terms of such evident approbation, as to give to it much of the 
weight and authority of a positive adjudication. Paschal2 v. Hall, 
58 N. C., 108. And if there be any virtue in an analogy, it is 
most strongly supported by the current of decisions of the (142) 
English chancellors with reference to a kindred matter. 

I n  Carr v. Esterbrooke, 4 Ves., 145, a wife, who was separated from 
her husband upon the ground of adultery, petitioned the chancellor 
to have a sum of money belonging to her, settled to her separate use, 
but the order was refused upon the ground of delinquency. A like re- 
fusal arid for a like reason was made by the same chancellor in Ball 
v. Montgomery, 2 Ves., 189, and again by LORD HARDWICKE in Watkyns 
v. Watkyns, 2 Atk., 96. All these cases are brought forward in Roper 
on Husband and Wife, 275, and the deduction made from them by 
the author, is, that if a wife be an adulteress living apart from her 
husband, no court will interfere to have a settlement made for her, 
even out of her own choses, "because she is unworthy of the court's 
notice or interference." 
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Such being the tendency of the decisions, both here and else- 
where, this court could not feel a t  liberty to interpose and give effect 
to an instrument, which the law pronounces inoperative, in behalf of a 
wife possessing so little claim to consideration as the present feme 
defendant, but will rather leave the law to determine the rights of the 
parties. Indeed, would i t  not be manifestly inconsistent to do so, and 
make provision for her out of her husband's estate, when we are obliged 
to take notice of the fact that  if he were now living and seeking 
a divorce, the court would be bound to grant it, under the existing 
circumstances, and thereby dissolve every bond between the parties 
and shut her out from all participation in his estate? Circumstanced 
as she is, she is forced to seek the aid of a court of equity to give 
effect to her husband's intentions in her favor; and the court, finding 
her unworthy of its interference, simply declines to act, upon the 
principle now conceded that he who seeks equity must do so with 
clean hands. 

In  considering the point as to the extravagance of the pro- 
(143) vision attempted to be made, it must be borne in mind that by 

means of the deed and the bill of sale, executed together and 
both to take effect upon delivery, it was intended to pass the whole 
estate of the husband, real and personal, immediately to the wife. 
The question, therefore, is exactly the same as if he were living and 
the attempt to set up the deed was directed against him, and not his 
heir. The leading case on the subject is Beard v. Beard, 3 Atk., 72, in 
which LORD HARDWICKE emphatically pronounced i t  to be against the 
policy of the law of England, that any husband should exhaust his 
estate and impoverish himself in an effort to  make a provision for his 
wife, and that the court would not uphold a conveyance from him to 
her, if such should be its effect. Still more to the point is 2 Story's 
Equity Jurisprudence, sec. 1374, where it is said that if a husband 
should by deed grant all his estate or property to his wife, the deed 
would be held inoperative in equity, as it would be in law; for i t  could 
in no just sense be deemed a reasonable provision for her, which is 
all that the courts of equity hold the wife entitled to; and in giving 
her the whole, he would surrender all his interests. 

On both occasions, heretofore mentioned, when the quest ih as to 
the effect to be given to the husband's conveyance has been before 
this court, especial pains seem to have been taken to declare the 
policy of the court to be, that no support will be given to an ex- 
travagant provision, exhaustive of the husband's estate. 

Our opinion therefore is that the deed relied upon by the feme de- 
fendant, Naomi, is ineffectual to pass the title of the land sued for 
to her, and that the judgment of the court below should have so 



N. C.] FEBRUARY TERM, 1882. 

declared. Accordingly, that judgment is reversed, and judgment will 
be entered here for plaintiff according to the prayer of her complaint. 

Error. Reversed. 

Cited: Walton v. Parish, 94 N.C. 263; Summers v. Moore, 113 N.C. 
405; McLamb v. McPhail, 126 N.C. 222. 

R. I?. HACKETT AND OTHERS V. QUINCEY SHUFORD AND O T I S E ~ .  

Husband and Wife-Sale of Wife's Land, When Proceeds Belong 
to Husband-Evidence of Agreement. 

1. Money received by a husband, prior to the adoption of the constitution of 
1868, from the sale of his wife's real estate, belongs to him abeolutely, 
unless a t  the time he received it  he agreed to repay i t  to her, and obtained 
possession of i t  upon the faith of such agreement. 

2. And proof that  the wife requested the husband to invest the proceeds in the 
purchase of other land, but expressed no wish tha t  the purchase should 
be made in her name or for her benefit, is no evidence of such agreement. 

CIVIL ACTION tried at  Spring Term, 1881, of WILKES Superior Court, 
before Seymour, J. 

This action was brought by the plaintiffs against the defendants 
for the specific performance of a contract to convey a certain tract of 
land, which their ancestors had convenanted upon a valuable consid- 
eration to convey to them. 

The following are the facts proved by the plaintiffs which are un- 
contradicted : 

In  April, 1858, Benjamin F. Petty contracted in writing to sell the 
locus in quo to R. F. Hackett and J .  W. Hackett for $2,700. J. W. 
Hackett agreed by par01 to assign his interest to R. F. Hackett, and 
R. F. Hackett assigned to J. F. Graves, as trustee for the wife of R. F. 
Hackett. The whole of the purchase money was paid to Benjamin F. 
Petty. The Hacketts entered into possession of the land a t  the time, 
bond for title was made to them, and have been in possession ever 
since, but no deed was ever made by Petty. The $2,700 was a full 
price for the land, and the plaintiffs had no notice at  the time of the 
purchase of the defendants' alleged equity. Petty died intestate in 
1872, and the defendant, Rosseau, took out letters of adminis- 
tration on his estate. The said Petty was married three times. (145) 
His first wife was Cynthia, the daughter of John Bryan, by 
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whom he had issue, the defendants, Julia, intermarried with the de- 
fendant Quincey Shuford; Lucinda, intermarried with L. D.  Parks; 
Laura, intermarried with the defendant Henry Shuford; Joanna, in- 
termarried with defendant J .  T. Porter; Adelia, intermarried with 
the defendant I?. S. Doughton; and a son named William, now dead, 
who left surviving him three children of tender years, whose christian 
names are not known. The other heirs of the said Petty are defendants 
and his children by his other wives. 

The defence set up by the defendants was that the land in con- 
troversy, known as the "Gilreath land" lying on the south side of 
Yadkin river in the county of Wilkes, was purchased by Benjamin F. 
Petty with money which was the separate property of his wife, Cyn- 
thia, and that under an agreement between Cynthia and himself that 
i t  should be invested in land, this land was purchased by him and 
paid for with the money of Cynthia, but the title was taken to himself. 

The defendants, with the view of sustaining the defence, offered in 
evidence the last will and testament of John Bryan, deceased, the 
father of Cynthia Petty, and grandfather of the defendant. The said 
Bryan in his will, among other things, devised and bequeathed as 
follows, to wit: ''1 give and bequeath to my beloved wife all my estate 
real and personal, that is to say, all my lands, negroes, money on 
hand, notes, bonds, deeds of trust, farming utensils, household and 
kitchen furniture, and stock of every kind during her natural life, and 
she may give any part of it to our children, as she pleases, so that 
they have equal shares. * * * My will is that my wife Nancy 
Bryan, whom I appoint to be sole executrix of this my last will and 
testament, shall have the sole disposal of my estate, both real and 

personal, so as to make as equal division as possible, and do 
(146) hereby authorize and empower her to dispose of and convey 

the same by deed or otherwise, in the manner heretofore di- 
rected, and according to what is hereafter stipulated. * * * M y  
desire is that my land on the south side of the Yadkin river, should 
not be divided, but remain in one tract, as I think that dividing i t  
would hurt its value, and that if any of my children should wish to 
purchase it to live upon, my other children should give them the pref- 
erence." 

Nancy Bryan, appointed executrix, renounced the right to execute 
the will, and John Rosseau was appointed administrator with the will 
annexed. 

On the 20th day of October, 1847, all the lands belonging to the 
said John Bryan, lying on the south side of the Yadkin river, con- 
sisting of about twelve hundred and six acres, were sold to Wm. 
Parks for the sum of about six thousand dollars, and a deed of con- 
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veyance for the same was executed to him by Elisha Martin, James M. 
Parks, Mary Parks, B. F. Petty, Cynthia Petty and Nancy Bryan. 

The execution of the deed was proved by one of the subscribing 
witnesses, and the privy examination of Cynthia Petty was taken be- 
fore two justices of the peace in the county of Wilkes, by virtue of a 
commission issued to them for that purpose from the county court of 
said county. 

It was in proof that the proceeds of the sale of this land belonged, 
under the will of John Bryan, to his four daughters, of whom Cynthia 
Petty was one. There was evidence going to show that her husband, 
B. F .  Petty, received into his possession her share of the proceeds of 
this sale, amounting to some sixteen hundred dollars. One Leland 
Martin testified that John Bryan died in 1842. His land was sold in 
1847 for $6,600. The money was considered the property of his four 
daughters, $1,650, the amount due to each. Mrs. Bryan died in 1847. 
B. F. Petty was living in 1847 on a tract of land worth $2,000 
or $3,000; owned another tract, and also a good many negroes (147) 
before the death of John Bryan, but had sold them. 

Julia Shuford, one of the defendants, and a witness in behalf of the 
defendants, testified that she was the daughter of B. F. Petty and his 
wife Cynthia, and that her father received a large sum of money, the 
amount not remembered, from the estate of John Bryan. She said 
she knew that her father purchased the land in controversy with a 
portion of the same money; and her mother requested her father to in- 
vest the money in the land, remarking that i t  would be of some bene- 
fit to  her children, and he did so at  the request of her mother the 
said Cynthia. Her father had no means of his own, at  the time of the 
purchase of the land, with which to buy the same. In a second deposi- 
tion of this witness, she said, she often heard her father and mother 
talk about it. The talk was to the effect that the money derived from 
the Bryan estate ought to be invested in land by my father for the 
benefit of the children. She was somewhere between 15 and 18 years 
old a t  that time. 

John Rosseau was examined as a witness for the defendants, knew 
nothing about the money with which the land was purchased by Petty, 
but stated that Petty did not have the means of his own sufficient to 
enable him to pay for the land, for about that time he had loaned him 
money. He had the character of being a close, saving, tight man. 

Jordan Petty testified that he had heard of the sale of the Bryan 
land in the fall, and Petty on one occasion said he had got the money 
for his part of the land. The May after, he heard a conversation be- 
tween Petty, his wife and daughters. The old lady said, "You and the 
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children want to run through all my money. I want you to take it  
and buy land to do me and the children some good." 

Peggy Rosseau was also examined by the defendants, and stated 
tha t  she heard a conversation between Petty, his wife and children 

a short time after the Bryan land was sold, about 30 odd years 
(148) ago. Petty on one occasion came in and said he had the calico. 

The daughter wanted him to buy a centre table. The old lady 
said, "you shan't have either, I want my money put in land." He 
asked her, "what kind? do you want my children to settle in this 
poor country?" "1 want you to go and buy land with it." Not a year 
after I heard him talking with his wife about buying the Lenoir place 
-the name of the locus in quo. The conversation first mentioned 
might have been five months after the sale of the Bryan land. 

I n  the statement of the case on appeal his Honor says that the de- 
fence made upon the trial was that the locus in quo was purchased by 
B. F. Petty with money which was the separate property of his wife, 
Cynthia, and that, under an agreement between Cynthia and himself 
that  i t  should be invested in land, this land was purchased by said 
Petty and paid for with the money of said Cynthia, but the title was 
taken t o  himself. 

After the evidence was all introduced, the court intimated that in 
its opinion this defence was not made out by the evidence; and fur- 
ther, that  if the facts alleged were proved, they would not avail against 
the plaintiffs' equity. Thereupon the defendant's counsel stated that  
they had nothing to say in opposition to a verdict, excepting upon this 
defence. The jury thereupon rendered a verdict for the plaintiffs, and 
the defendants appealed. 

M r .  J .  M .  Clement, for plaintiffs. 
Messrs. J .  M .  Furches and G. N. Folk,  for defendants. 

ASHE, J. This narrows down the case on the appeal to the question 
whether the land in controversy was bought by B. F. Petty with 
money which was the separate property of Cynthia, his wife, and if 

so, whether there was an agreement a t  the time of his receiving 
(149) the money between him and Cynthia that  i t  should be invested 

in land in controversy. There was certainly some evidence, 
sufficient we think, to  be left to the jury, that  the Gilreath land was 
purchased by B. F. Petty with money which he had received from 
the sale of the lands belonging to the Bryan estate, in which his wife 
had an interest. But it does not follow that  the money so received 
by her husband was her separate property. The land was sold and 
the deed was executed by Petty and his wife Cynthia, Nancy Bryan 
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and others. The consideration was $6,600, of which Cynthia's share 
was about $1,600. This amount it is insisted by the defendants was 
paid to her husband. Admitting that to be so, how did he hold it? 
As trustee for his wife, or in his own right as husband by virtue of his 
marital rights? 

If the transaction had taken place since 1868, it may be that the 
money received was held by the husband in trust for his wife, as her 
separate estate. But this transaction occurred before the constitution 
of 1868. And under the law, as we understand i t  to have existed, when 
money was received by a husband from the sale of his wife's real estate, 
it belonged to the husband absolutely unless at  the time he received it, 
he promised the wife to repay it, and obtained possession of it upon 
the faith of such promise. 

In  Plummer v. Jarman, 44 Md., 637, i t  was held that, "the money 
arising from the sale of the wife's inheritance, was not her separate 
estate, as it would be now under the provisions of the Code; but on 
the contrary it was subject to the control of the husband by virtue 
of his marital rights having attached; the money received by him was 
a t  his disposal absolutely, and any mere promise that he may have 
made to his wife was purely voluntary and without consideration." 
In  Label v. Slingluff, 52 Md., 132, the court held that the money re- 
ceived by the husband from the wife's real estate, before the Code, 
became the absolute property of the husband, unless a t  the 
time he received it, he promised the wife to repay it, and ob- (150) 
tained possession of it upon the faith of such promise. 

In  this state in the case of Temple v. Williams, 39 N. C., 39, which 
was a bill in equity for the conveyance of a tract of land, the equity 
set up in the bill was that the complainant was the owner in fee of a 
tract of land, and her husband proposed that they should sell her land 
and invest in the purchase of another tract more desirable, and take 
the deed in her name, but the husband purchased the other tract with 
the proceeds of the sale of her land and took the deed to himself, 
and died before conveying any part thereof to her. Chief Justice 
RUFFIN, who delivered the opinion of the court, said: "It is true that 
a husband and wife may in equity deal with each other in respect to 
her inheritance, but i t  is extremely difficult to do so with any security 
to her, without the intervention of a third person as trustee, because 
i t  is hard to tell in many cases, whether she means to stand upon her 
separate rights, or to surrender them to him; and therefore when she 
and her husband turn her land into money, and she does not place her 
money in the hands of some third person for her, and as her separate 
property, but suffers the whole to be paid to him, the clearest proof 
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is requisite to rebut the presumption that it was paid to and accepted 
by the husband for himself, and not as trustee'for his wife." 

In  Dula v. Young, 70 N. C., 450, and Smith v. Smith, 60 N. C., 581, 
the court came to different results from that reached in the above 
cited cases, and gave relief to the wife, whose money arising from the 
sale of her land, had been used by the husband in the purchase of 
other lands in his own name. But in each of these cases the equity 
of the complainants was put upon the ground of an express agreement 
between the husband and wife, that her land might be sold and the 
money invested in other lands for her benefit. In the former case 

the agreement was that if the wife would join the husband in 
(151) the conveyance of a tract of land descended to her from her 

father, he would convey to her another tract in lieu of the one 
conveyed. In the latter, the agreement was that the wife would con- 
sent t o  the sale of land held in her own right, upon her husband's 
agreeing that he would convey to her, as a consideration for her land, 
another tract, or slaves of equal value with her land, or in some other 
way secure her from loss. 

In  putting the relief granted in these cases upon the ground of the 
agreement between the husband and wife, these decisions sustain the 
opinion of Chief Justice RUFFIN in the case of Temple v. Williams, 
supra., if the legal opinion of so great a jurist could ever need support. 

But our case is distinguished from those cited, in the particular that 
there was here no evidence of any agreement between B. F. Petty and 
his wife, Cynthia, a t  or before the time he received her money, that 
he would invest it in other lands. The proof falls short of establishing 
any such agreement. Taking the testimony of Julia Shuford, which 
is the strongest evidence offered by the defendants in regard to the 
use of the money received by Petty from the Bryan estate, and i t  
tended only to prove the fact that the money received by her father 
was invested in the purchase of the Gilreath land. She speaks of no 
agreement, but that her mother, Cynthia Petty, requested her father, 
B. F. Petty, to invest the money in the land, remarking "that i t  would 
be of some benefit to her children." 

The witness, Jordan Petty, testified to no agreement, but that he 
heard a conversation between Petty and his wife and daughters, and 
the wife said to her husband, "you and the children want to run through 
all my money. I want you to take it and buy land to do me and the 
children some good." The testimony of Peggy Rosseau is not more 
to the point. She stated that sometime after the Bryan land was 

sold, about thirty years ago, she heard the old lady say, "I want 
(152) my money put in land;" her husband asked her, "what kind? Do 
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you want my children to settle in this poor country?" "I want you to 
go and buy land with it." 

This is the substance of the testimony offered upon the point, and 
in our opinion it does not tend to prove an agreement between Petty 
and his wife at or before the time of receiving the money, that he 
should invest it in land for her benefit. 

She requested that the money should be invested in other land, 
just as she might have done if the money had belonged to her husband 
in his own right. She wished land bought that it might be of bene- 
fit to  her and the children. No wish was expressed that the land 
should be purchased in her name. The money was invested in the 
land in the name of the husband. The purchase enured to the bene- 
fit of herself and children. It is to be presumed she was satisfied with 
i t  as no complaint was made by her. The land was afterwards 
sold for a price considerably in advance of the amount paid by him 
for it. He  and his children reaped the benefits and they have acqui- 
esced in the transaction for thirty-five years. 

We concur with his Honor that there was no evidence to be left 
t o  the jury in support of the defence set up by the defendants. 

We have not considered other positions taken and urged in this 
court by the defendants, as it appears from the "statement of the 
case" the sole defence in the court below was rested upon the facts, 
that  the money used by B. F. Petty in the purchase of the land in 
question was the separate estate of his wife Cynthia, and an agree- 
ment  between them that it should be invested in this land for her 
benefit. 

Nor have we taken into our consideration the respective rights of 
the plaintiffs inter sese, in the land in controversy. That is a matter 
to be inquired of upon a reference for that purpose. 

There is no error in the judgment of the superior court. The (153) 
case is remanded to that court that further proceedings may be 
had in conformity to this opinion. 

No error. Affirmed. 

Cited: Black v .  Justice, 86 N.C. 511; Giles v .  Hunter, 103 N.C. 201; 
Woodruff v .  Bowles, 104 N.C. 208; Kirkpatrick v .  Holmes, 108 N.C. 
209; Beam v .  Bridgers, 108 N.C. 278; Tyndall  v .  Tyndall ,  186 N.C. 
276; Bullman v. Edney,  232 N.C. 467. 
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ANDREW SYME v. N. B. BROUGHTON. 

Executors and Administrators-Wills. 

An executor, or administrator c. t. a., after the will is proved in common form, 
may sue and be sued, and by leave of court may sell property to pay debts, 
but cannot pay legacies or exercise other special powers given in the will, 
where issues upon a caveat a re  pending; the right to execute the will is 
suspended until the determination of the suit. Bat. Rev., ch. 119, see. 25, 
and ch. 45, sees. 11,13. 

CIVIL ACTION tried a t  Spring Term, 1881, of WAKE Superior Court, 
before Schenck, J. 

The action was brought by plaintiff as administrator of W. R. Pep- 
per against the defendant as administrator with the will annexed of 
W. G. Lougee, t o  recover the amount due on an inland bill of ex- 
change drawn by the defendant's testator on one T.  L. Love in favor 
of the plaintiff's intestate. It was alleged by the plaintiff that he 
was the administrator of W. R. Pepper; that  sometime in the month of 
July, 1876, W. G. Lougee died leaving a will in which no executor was 
appointed, and which was duly admitted to  probate in common form, 
in the probate court of Wake County on the 26th day of July 1876; 
that  the defendant duly qualified as administrator with the will an- 

nexed, on the 27th day of said July; that  on the - day of 
(154) October, 1876, the said W. R. Pepper having in the meanwhile 

produced another paper writing purporting to  be the last will 
and testament of the said Lougee, in which the said T. L. Love was 
appointed executor, an issue was made up to t ry which, if either of the 
said wills, was the last will and testament of the said Lougee; that 
thereupon an order was issued by the judge of probate to  said Brough- 
ton, commanding him to suspend all further proceedings in relation to  
the estate of the said Lougee, except the preservation of the property 
and the collection of the debts of the estate, until a decision was 
made of the issue arising on the said caveat; that  said issue has been 
tried and found in favor of the will first above named, but no further 
proceedings have thus far been taken; and that  said Lougee executed 
a t  Raleigh on the 3rd day of June, 1876, an instrument of writing of 
which the following is a copy: 

"At sight pay to  the order of W. R.  Pepper five hundred dollars, 
value received, and charge the same to account of 

"To T. L. Love." 
W. G. LOUGEE." 

That  all the parties t o  this instrument were a t  the time it  was 
drawn citizens of the city of Raleigh, and that  the draft was duly 
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presented to  the said Love, the drawee, who refused t o  accept the 
same, and a t  the time Lougee drew the draft he had no funds in the 
hands of Love, and after the refusal of Love to accept the same and 
with a full knowledge of the facts, Lougee requested Love t o  pay it. 

The defendant denied having any knowledge sufficient to  form a 
belief whether the draft had been drawn as alleged, or whether it 
had been presented for acceptance, and refused. 

When the issues raised by the pleadings were submitted to  a jury, 
upon an intimation of an opinion by the court that  the plaintiff could 
not recover, because the law authorized no action against the 
defendant for any liability of the said Lougee, the plaintiff (155) 
submitted to  a nonsuit, and from the judgment rendered in be- 
half of the defendant, the plaintiff appealed. 

Messrs. Reade,  Busbee & Rusbee and Strong & Smedes, for plaintiff. 
Messrs. Fowle & Snow and Gil l ium & Gatling, for defendant. 

ASHE, J. The question presented for our consideration is, can this 
action be maintained against the defendant Broughton as the adminis- 
trator with the will annexed of W. G. Lougee, deceased. 

Prior to  the adoption of the Code of Civil Procedure, in case of a 
controversy concerning the probate of a will, i t  was the practice of our 
courts to grant limited letters of administration during the continuance 
of such controversy, called letters of administration pendente lite. The 
person to whom such letters were granted was required t o  give bond 
with security for the preservation of the estate, and the faithful dis- 
charge of the duties of the limited authority with which he was vested. 

Such an administrator was merely an officer of the court, and held 
the property of the decedent only until the termination of the contro- 
versy, and as soon as it  was concluded he was required to  pay over all 
he had received in his character of administrator to  the persons pro- 
nounced by the court entitled to  receive it. He had no power t o  sell 
any of the effects of the decedent, except perishable property. He  
might maintain actions to  recover debts due the decedent, but had no 
power to  vest or distribute the assets. Iredell on Ex., 349, 350; 1 Wil- 
liams on Ex., 435. But we find in neither of these authors, nor in any 
other treatise or report on the subject of administrators pendente lite, 
that  actions might be maintained against them as against some other 
limited administrators. 

Our Code of Civil Procedure has however made an altera- (156) 
tion of the law in this respect. 

I n  Bat. Rev., chap. 119, sec. 25, (C. C. P., Sec. 448) i t  is provided 
that, "when a caveat is entered and bond given, as directed in the 
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last two sections, the judge of probate shall forthwith issue an order 
to any personal representative having the estate in charge, to suspend 
all further proceedings in relation to the estate, except the preservation 
of the property and the collection of the debts, until a decision of the 
issue is had." 

By section 11, chapter 45 (C. C. P., Sec. 463) it is provided that 
whenever for any reason a delay is necessarily produced in the ad- 
mission of a will to probate, the judge of probate may issue to some 
discreet person or persons a t  his option letters of collection, authoriz- 
ing the collection and preservation of the property of the decedent; 
and by section 13 of the same chapter, "every collector has the author- 
ity to collect the personal property, take possession and receive the 
rents and profits of the real property, preserve and secure the estate 
and collect the debts and credits of the decedent, and for these pur- 
poses he may commence and maintain or defend suits, and he may 
sell under the direction and order of the probate judge any personal 
property for the preservation and benefit of the estate. He may be 
sued for debts due by the decedent, and he may pay funeral expenses 
and other debts." 

Under the former system, letters of administration pendente lite 
were only issued when there was no one in the rightfuI charge of the 
estate of the decedent, and were granted merely for the purpose of pre- 
serving the estate. When the will had been admitted to probate, and 
the executor qualified, or when there was no executor nominated in 
the will, or the one appointed had renounced, and letters of adminis- 
tration had been issued cum testamento annexo, there was no need 

for an administrator pendente lite. The executor or the admin- 
(157) istrator had authority to act. The granting of probate by a 

court having jurisdiction was a judicial act, and while it re- 
mained in force it could not be contradicted. The probate having been 
made was conclusive evidence of the existence of the will until an- 
nulled. Williams on Ex'r., 522, and note 1 ;  Floyd v. Herring, 64 N .  C., 
409; H y m a n  v. Gaskins, 27 W. C., 267. 

The object of the legislature in enacting section 25, chapter 119 of 
Battle's Revisal, was evidently intended to restrict the powers of an 
executor or administrator with the will annexed, but that the restric- 
tion extended no further than to restrain such officer from executing 
the will according to its provisions, not affecting the other powers of 
his office, such as the right to bring suits and the liability to be 
sued. The section (25) is in pari materia with the 11th and 13th 
sections of chapter 45 of Battle's Revisal. Reference may therefore 
be had to these latter sections in order to ascertain the intention of 
the legislature in enacting section 25. Section 13 expressly provides 
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that the collector may coinmence and maintain or defend suits, and 
may be sued. 

When one whose office is that of a mere collector may be sued, i t  
would be unreasonable to  suppose that  the legislature intended to di- 
vest of that  attribute one who has been regularly vested with the 
full powers of an administrator or executor. There is no reason for 
such a distinction, and we cannot believe the legislature contemplated 
any such thing. 

We think the proper construction of section 25 is, that  after pro- 
bate granted in common form, and there is an executor who acts, or 
an  administrator with the will annexed appointed, his office is intended 
t o  be continued during a controversy about the will, and he has all 
the powers and is subject to  all the liabilities of an administrator or 
exec&or, except that  his right to  dispose of the estate according to 
the provisions of the will is suspended untiI the finaI determina- 
tion of the suit. Like a collector, he may sue and be sued, and (158) 
by leave of the court may sell property for the payment of 
debts, but cannot pay legacies, or exercise other special powers given 
by the will. 

I n  our case Lougee's will was proved in common form before a court 
of competent jurisdiction, and letters of administration were duly 
granted to  Broughton with the will annexed, and then there was a 
caveat and an issue made up to try the validity of the will, which was 
found in favor of the will. The letters granted to  Broughton were 
never revoked; so far from it, his administration was sanctioned and 
continued by said section 25, and we can see no reason why this action 
may not be maintained against him. 

There is no error. Let this be certified, that further proceedings 
may be had according to law. 

Error. Reversed. 

Cited: Randolph v. Hughes, 89 N.C. 432; Hughes v. Hodges, 94 
N.C. 59; I n  re Wil l  o f  Palmer,  117 N.C. 137. 

ELIZABETH BARBEE, ADM'X, V. CALVIN J. GREEN. 

Executors and Admini&ators-Payment of Funeral Expenses. 

A claim for funeral expenses is a charge upon the estate in the hands of a 
personal representative, and the amount thereof may be pleaded as a set-off 
in a suit brought by the representative for a debt due the intestate. Such 
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expenses are  of the highest dignity, except debts which are  a specific lien 
on the estate; and the court intimate that  such charge may also be set up 
a s  a counter-claim under section 101 of the Code, upon the implied contract 
of the representative to pay the expenses. 

CIVIL ACTION tried a t  Fall Term, 1881, of WAKE Superior Court, 
before Gilmer, J. 

(159) The action was brought in a justice's court by the plaintiff, 
as administratrix of Mary Herndon, deceased, upon two notes 

due by the defendant to  her intestate. The defendant set up a coun- 
ter-claim for goods sold and delivered to  the intestate, and also the 
price of a metallic coffin furnished by him for the burial of the intestate 
and in which he was buried. 

To  which the plaintiff replied, payment and the statute of limita- 
tions. Judgment was rendered for the plaintiff, and the defendant ap- 
pealed to  the superior court, where a t  June Term, 1880, the case was 
referred under the Code of Civil Procedure, and a report made by the 
referee to  January Term, 1881, of the superior court, in which i t  was 
found by the referee that a part of the counter-claim set up by the 
defendant was barred by the statute of limitations, and without as- 
signing any reason he found that  the defendant was not entitled to  
the counter-claim of the metallic coffin furnished, although it  was in 
evidence that  the defendant had given one hundred dollars for the 
same, and that  the plaintiff's intestate was buried in it, with the con- 
sent of the heirs and the mother who afterwards administered. By 
consent however of the plaintiff, the defendant was allowed a credit 
on the notes, on account of coffin, to  the amount of eighteen dollars, 
but that  was allowed only ex gratia. 

There were several exceptions taken to the report, but the only one 
pressed in the argument before this court, was that  t o  the ruling of 
the judge in overruling the exception taken by the defendant to  the 
finding and conclusion of the referee in regard t o  the metallic coffin. 
I n  ovelruling this exception and confirming the report and giving 
judgment for the plaintiff, the judge supplemented his judgment with 
the qualification that  "this judgment is without any prejudice to  de- 
fendant's right to  assert his claim, for the metallic case furnished, 

in any settlement of the estate hereafter had before the probate 
(160) judge." Judgment for plaintiff, appeal by defendant. 

Messrs. Lewis and Flemming, for plaintiff. 
Messrs. Battle & Mordecai, for defendant. 

ASHE, J., after stating the case. There is no reason assigned by his 
Honor for making the ruling on this exception, but we must inf& 
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from the qualification of the judgment, that i t  was based upon the 
idea that the defendant's demand could not be set up as a counter- 
claim or set-off to  the action of the plaintiff; and this presents the only 
question raised in the record. 

All the authorities concur that  an executor or administrator may 
be sued for the funeral expenses of his testator or intestate, and hav- 
ing assets is liable t o  a judgment for them suitable to the degree and 
circumstances of his testator or intestate. 

I n  the case of Ward v. Jones, administrator, 44 N. C., 127, this 
court held that  the expenses necessary for the interment of a de- 
ceased person and suitable to  the estate which he leaves behind him, 
are a charge upon the assets in the hands of the executor or admin- 
istrator, and have a preference over all other debts. They bind the 
assets, independent of any promise by the executor or administrator, 
provided he is notified that  they are claimed as a funeral charge before 
the assets are exhausted in the payment of other demands. 

So in Hopgood v. Haughton, 10 Pick., 154, i t  is held that  an action 
would lie against an administrator for funeral expenses, though 
money so paid was not strictly a debt from the deceased; and in 
Tugwell v. Hayman, 3 Camp., 298, which was an action against an 
executor for funeral expenses when the defendants had given no orders 
whatsoever respecting the funeral, LORD ELLENBOROUGH in his opinion 
held that  the defendants were liable in the action, and said "it 
was their duty to  see that  the deceased was decently interred; (161) 
and the law allows them the reasonable expense of doing so 
above all other debts and charges. It is not pretended that they 
ordered any one else to  furnish the funeral, and the dead body could 
not remain on the surface of the earth. It became necessarv tha t  
some one should see it  consigned to the grave, and I think the exec- 
utors having sufficient assets, are liable for the expense thus incurred.'' 

If the administrator then may be sued for funeral expenses in his 
representative character, and the judgment against him would be de 
bonis testatoris, as i t  must be in every case' where he has sufficient 
assets, beca.use these expenses are a charge upon the assets, i t  must 
follow as a legal corollary that  the same niay be pleaded as a counter- 
claim or setoff to  an action brought by him in his representative ca- 
pacity for a debt due to  his intestate. For a counterclaim is de- 
fined to be, "such a demand as will enable the defendant to  bring a 
suit upon it. It must constitute a cause of action in the defendant 
against the plaintiff to  the record, independent of the plaintiff's cause 
of action and which would entitle the defendant to maintain an action 
against the plaintiff, if the plaintiff had brought no suit against the 
defendant." Waterman on Set-Off, etc., page 9 and note. 
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I n  Massachusetts i t  has been expressly held, that  in an action by an 
administrator to  recover a debt due to  his intestate, the defendant 
may file in set-off a demand for money paid by him to  defray the 
funeral expenses of the deceased. Adams v. Betts, 16 Pick., 343. I n  
this state it  has been held, where a creditor of one deceased, by note, 
(there being no other debt of equal or higher dignity) became pur- 
chaser a t  a sale by the administratrix, and gave bond on that  ac- 
count in less than the amount of his claim, and this bond constituted 
the whole assets of the estate; after the bond became due the adminis- 

tratrix, who with her sureties was then insolvent, assigned it  by 
(162) indorsement for value to  one who was to  a small Amount credi- 

tor of the estate by account; that  a creditor by note was en- 
titled to  bring in his debt as a counterclaim against an action upon 
his bond, whether by the administratrix or her assignee. Ransom v. 
McClees, 64 N. C., 17. 

The plea of counterclaim in our case cannot be obnoxious to the 
objection that it might change the administration of assets and take 
from the administrator the right to prefer claims of equal dignity 
and confer that right upon the creditor, for that right under our 
statute can no longer be exercised by an administrator where he has 
sued out letters since July lst ,  1869, and debts of the highest dignity 
are to be first paid, and all debts of equal dignity are paid pro rata. 
The funeral expenses are of the highest dignity, except debts which are 
a specific lien on the property of the deceased, and there is no pre- 
tence that  there was in this case any such debt. 

We are aware it may be made a question whether funeral expenses, 
not being a debt contracted by either the administrator or his intestate, 
and not being strictly a contract, can be set up as a counterclaim under 
sub. div. 2, section 101, of the Code, but inasmuch as there is an im- 
plied promise by the administrator having assets sufficient to  reim- 
burse one who has defrayed such expenses, we are not prepared to  
say that such a case does not come within the purview of the section; 
but admitting it may not be pleaded as a counterclaim, we are of 
the  opinion it  would be available as a set-off. 1 Tiffany and Smith, 
p. 379. Adams v. Betts, supra. And this we think should be so upon 
the  reason and convenience of the thing, for since a claim for funeral 
expenses is a charge upon the assets, why require such a creditor to  
pay his debt to  the administrator and then recover back what is due 
him? 

We do not mean to express the opinion that  in this case the defend- 
ant should be allowed the full sum of one hundred dollars, but 

(163) we think, he was entitled to  an inquiry before the referee as t o  
the value of the burial case, and to be allowed so much thereof 
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as was suitable to  the circumstances of the intestate; and in refusing 
this we held there was error. 

There must be a new trial in this particular. Let this be certified. 
Error. Venire de novo. 

Ci ted:  R a y  v. Honeycut t ,  119 N.C. 512. 

J. M. GALLOWAY, ExR., AND OTHERS v. WM. BRADFIELD, ADM'R, AND OTHERS. 

Executors and  Administrators-Payment of Judgments.  

1. An administrator must pay off judgments against the estate according to 
priority, that  is, the date of docketing. 

2. Distinction between the rules governing the application by a sheriff of funds 
raised by sale under several executions, and the distribution of assets by 
a personal representative, pointed out by ASHE, J. 

CIVIL ACTION tried a t  Fall Term, 1881, of ROCKINGHAM Superior 
Court, before Gudger, J .  

This is an action in nature of creditor's bill brought by the plain- 
tiffs as executors and executrix of Thomas S. Galloway, deceased, in 
behalf of themselves and the other creditors of the testator, against 
William Bradfield as administrator of Isaac N. Hand, deceased, and 
the several sureties on two administration bonds given by the said 
Bradfield alleging breaches of the bonds, and the misapplication of 
the assets of his intestate. 

After answer filed by the defendant Bradfield, the case was referred 
by consent to the clerk of the court to  take and state the account of 
the defendant administrator, including a statement of all the 
debts according to priorities, who, a t  Fall Term, 1881, made (164) 
his report upon his findings of fact and conclusions of law. 

The referee found as facts: That Isaac Hand died intestate in the 
spring of 1874, and was seized a t  the time of his death of a tract of 
land situate in the county of Rockingham, containing about one hun- 
dred and seventy-one acres; that a t  the time of his death the follow- 
ing judgments subsisted against him which had been duly docketed 
in the superior court; one in favor of Pleasant H.  Price for the sum 
of $200, with interest from March ls t ,  1862, and costs, rendered by 
a justice of the peace, January 5th, 1871, and docketed January 7th, 
1871; one in favor of Thomas S. Galloway rendered in a justice's court 
January 14th, 1871, for $199.20, with interest from January 14th, 1871, 



IN T H E  SUPREME COURT. [86 

and costs, docketed January 17th, 1871; one in favor of Mary S. 
Galloway for $192, with interest from January 14th, 1871, and costs, 
docketed January 17th, 1871; and another in favor of Susan Lemons 
against the said Hand, Thomas R. Williams and J .  B. Garrett for 
$606.66, with interest on $400 from March 18th, 1872, and costs, 
docketed in the spring of 1872; that Bradfield was duly qualified as 
administrator of Hand, and gave successively two bonds with the 
usual conditions, the first in the penal sum of $1,000, with B. G. Wilson 
and John P. Wilson as sureties; and the second in the penal sum of 
$1,100 with like conditions with B. G. Wilson and J .  M. Kallam as 
sureties; that  he filed no inventory and made no returns to  the pro- 
bate court; that  in pursuance of special proceedings had, the admin- 
istrator sold the land belonging to his intestate for the net sum of 
$526.29, and applied the proceeds of sale to the Lemons judgment. 
There were no other debts of the estate than the judgments above 
mentioned. 

The referee's conclusions of law were that  all the judgments above 
set forth constituted liens of the several plaintiffs upon the real 

(165) estate of the said Hand for ten years from the docketing thereof, 
and that the legal priority of the judgments is fixed by the 

date a t  which they were severally docketed; that  the net proceeds of 
the sale ($526.29) should have been applied first to  the satisfaction of 
the oldest lien, to wit, the judgment in favor of Pleasant H.  Price, 
and the residue to the satisfaction of the judgments in favor of Mary 
S. Galloway and Thomas S. Galloway pro rata, and that by the fail- 
ure of the administrator to so apply the assets, he has failed t o  comply 
with the conditions of his two said bonds and is liable for breaches 
thereof. The referee found also that  the junior judgment for Lemons 
had been kept alive by regular and continuous executions, and the 
plaintiff's judgments had been duly revived. 

The plaintiff excepted that the finding that  the Lemons judgment had 
been kept alive by regular and continuous executions, and the defend- 
ants excepted to all the other conclusion of law, except that  which 
found that the plaintiff's judgments were duly revived. 

At the hearing upon the exceptions, his Honor sustained that  taken 
by the plaintiffs and overruled all of those taken by the defendants, 
which rulings the defendants assign for error on their appeal from the 
judgment rendered in favor of the plaintiffs against the administrator 
Bradfield and his sureties on the two administration bonds. 

Messrs. Mebane & Scott, for plaintiffs. 
No counsel for defendants. 
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ASHE, J. In  the court below there was a good deal of stress laid 
upon the questions whether executions had been issued in proper time 
to keep alive the judgments, and whether proper notice had been 
given to revive them. We think these questions are aside from the 
merits of the case and were altogether immaterial. The prin- 
ciple which applies t o  the distribution of funds received by a (166) 
sheriff by sale of land under several executions in his hands, 
has no application to  the distribution of the assets of an estate by 
an administrator. The sheriff looks to  the executions for his guide, 
and the administrator to  the priorities of the debts of the estate. When 
there are judgment liens, as in this case, the one looks t o  the exigency 
of the executions, and the other to the judgments. So far as an ad- 
ministrator is concerned, the executions on a judgment have no effect 
to  create, or perpetuate the lien; as has been repeatedly decided by 
this court, the office of an execution upon a judgment creating a lien 
on land is to  enforce the lien of the judgment; therefore when i t  is 
issued upon a judgment rendered before the death of the defendant, 
but bearing teste after his death, i t  is inofficial and has no effect. 

The only question in the case is, which of the judgments had the 
prior lien; and it  was the duty of the administrator t o  pay these 
according to their priorities. Judgments fall within the fifth class to 
be paid. Bat. Rev., ch. 45, sec. 40. They constitute a class of debts 
to  be paid in its order, but to be paid in that  class according to their 
priorities, which is to be determined by the dates of their docketing, 
otherwise the creditor who has been the most diligent in obtaining his 
lien would lose the benefit of his vigilance, which i t  is the purpose and 
policy of the law to preserve. 

We therefore hold that  there was no error in the ruling of the court 
as to  the application of the proceeds of the sale, to-wit, first to  the 
satisfaction of the judgment of Pleasant H. Price; secondly to  the 
satisfaction of the judgments in favor of Mary S. Galloway, and 
Thomas S. Galloway, pro rata, and the residue, if any, t o  the judg- 
ment of Susan Lemons. 

The judgment of the court below is therefore affirmed. 
No error. Affirmed. 

Cited: Tarboro v. Pender, 153 N.C. 428, 431. 
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(167) 
J. B. MILLER am OTHERS V. BARTLETT BRYAN AND WIFE. 

Arbitration-Boundary. 

1. Where a n  arbitrator intends to be governed by the rules of law but miscon- 
ceives them, he may be reviewed. 

2. I n  determining the boundary of land, none of the calls must be disregarded 
when they can be fulfilled by any reasonable way of running the  lines, 
which will be deflected only when necessary to give effect to the intent of 
the parties as  expressed in the instrument. 

CIVIL ACTION heard upon exception to the report of a referee a t  Fall 
Term, 1880, of WATAUGA Superior Court, before Bennett, J. 

The report was confirmed and the defendants appealed. 

No counsel for plaintiffs. 
Mr. D. M. Furches, for defendants. , 

SMITH, C. J. The controversy is one of boundary, and by consent 
of parties a t  Spring Term, 1878, the matter was "referred to W. W. 
Lenoir to find the facts and the law, and his decision to be final." 
After several continuances, he made his report accompanied with a 
plat of the disputed land a t  Fall Term, 1880, the substance of which, 
so far as is necessary to a proper understanding of the point presented 
in the appeal, is as follows: 

The northeast corner of the defendants' tract of land is admitted 
to be a t  the place designated by figure 2, and the lines as claimed by 
the opposing parties running thence southward diverge and terminate 
respectively a t  figure 1 and the letter D in the southern boundary, the 
disputed land forming an elongated triangle included in these lines 

and a connecting line a t  their base. It was proved before the 
(168) referee, and he finds and so decides, that the southeast corner 

of the tract is at  the terminal point marked with figure 1, at a 
white oak by the road in a Spanish oak now gone, which stood on the 
east side of and in contact with the white oak, and that the defendants' 
grant is a straight line from said corner to the white oak at  2 on the 
plat, and that the land in dispute is not included in his grant. 

The plaintiffs derive title from the state to a tract of forty acres, 
which calls for a line running east one hundred and twelve poles, co- 
incident with the northern boundary of the defendant Bryan's land 
-"to his (Bryan's) corner" at  2, its admitted position, and then pro- 
ceeds "south with his line eighty poles to a Spanish oak in David 
Miller's line, thence east," etc. The Spanish oak mentioned according 
to the referee's finding, is now but a stump, and stands a short dis- 
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tance east from the eastern boundary of the defendants' land as 
established by him. 

The referee decides that the boundary of the forty acre tract, under 
the descriptive words used in the grant, must pursue Bryan's land, as 
located, until i t  reaches a point opposite and nearest to  the s tun~p,  
and run thence direct to  the stump, thus enclosing the disputed ter- 
ritory within its limits. 

The referee further finds that by virtue of a continuous possession 
for more than seven years before the suspension of the statute of limi- 
tations, under a deed from the defendant t o  certain school commis- 
sioners, the plaintiffs had lost their title to  the part of this territory, 
north from and above the stump to a poplar, in the line from 1 to 2, 
but still owned the land above the apex of the triangular space, and 
were entitled to  recover the same with the costs of the suit. 

The defendant excepts to  the referee's concIusion of law as t o  the 
location of his line, and assigns for cause that  i t  should run a direct 
line from the conceded corner a t  2 to the stump, and thus divide the 
tracts. 

While a referee or arbitrator under the terms of such a refer- (169) 
ence, when his award or report upon its face shows that  he in- 
tended in making it, t o  be governed by the principles of law, but has 
misconceived and misapplied them in reaching his conclusion, may 
be reviewed and his errors in law corrected, (King v. Neuse Man. Co., 
79 N. C., 360,) we concur in the rulings of the referee, upon the ascer- 
tained facts as to  the manner of running the controverted line. 

1. His location meets all the requirements of the grant and adjusts 
the line to  all the descriptive words employed in defining it, while 
no other location will. The line runs from the starting corner the 
distance specifiedAUwith his (the defendant's) line" fixed by the 
referee- "to the Spanish oak in David Miller's line." A well settled 
rule in determining the boundary lines of a conveyed tract of land, 
allows none of its calls to  be disregarded, when they can be fulfilled 
in any reasonable way of running the lines around the land. They 
will be deflected when necessary to  give effect to  the instrument and 
carry out the intent of the parties, from a single into several lines. 
Thus when a boundary is described as beginning a t  an ascertained 
point, and running thence direct "to Ramsey's ford, so however as to  
include the cleared part of Shingle Island," and a direct line between 
those termini would exclude the island altogether, i t  was held that  
i t  must go to  the "cleared part" around it, and thence to  the ford, 
thus making this a bent and angular boundary instead of a single 
and straight line. Long v. Long, 73 N. C., 370. Again in Clarke v. 
Wagner, 76 N. C., 463, the island called for in the grant having been 
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identified by the verdict of the jury, its upper end was established as 
the beginning, and the lower end as the second corner. These being 
natural objects, the line would be run direct from the one to  the other, 
but that  i t  is described as "including two small islands" and to fit 

i t  to  this description, i t  was decided it  must run from the upper 
(170) end of the first island to the upper end of the second, then along 

its western margin to  its lower end; and thence a direct course 
t o  the lower end of the first island, thus pursuing a tortuous course in 
order t o  embrace both the islands. 

2. If the location of the defendants' line as fixed by the finding of 
the referee upon the evidence, remains, and the plaintiffs' line instead 
of pursuing it  deviates and diverges, as the defendant claims i t  should 
there would be vacant land uncovered by either title, while it  is mani- 
fest there is but a single dividing line up to which the parties must 
hold on the respective sides of it. That must be when one or the 
other party claims'it to  be, and as that of the defendants' earlier 
grant is determined by own terms, and has been fixed by the referee, 
i t  follows unavoidably that  the plaintiffs' tract must come up to that 
line, and embrace all outside of it. The referee does not undertake 
to  pass upon the title to  the disputed territory, south of the stump, 
but leaves either party in possession of his legal rights therein. 

The exception must be overruled and the judgment below affirmed. 
No error. Affirmed. 

Cited: Rednzond v. Stepp, 100 N.C. 218; Reizenstein v. Hahn, 107 
N.C. 158; Allen v. Xallinger, 108 N.C. 162; Smith v. Kron, 109 N.C. 
105; Herndon v. Ins. Co., 110 N.C. 287; Bowen v. Lumber Co., 153 
N.C. 370; Lumber Co. v. Lumber Co., 168 N.C. 95; Power Co. v. 
Savage, 170 N.C. 629. 

J O H N  E. OSBORNE v. R. S. COLVERT. 

Arbitration and Award. 

The members of a firm agreed to submit to arbitration a certain matter "con- 
cerning the dealings and mutual accounts kept between them for  the last 
several years, and all  things and considerations relating thereto." In  an 
action upon the award, and in support of his plea of counter-claim, it was 
held competent for the defendant to show, (1) that  the arbitrators consid- 
ered only matters relating to the partnership; ( 2 )  tha t  the plaintiff is 
indebted to him individually by note given before the date of the agreement 
to refer and before the partnership was formed, which note was not in- 
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tended to be embraced in the submission, and for  that reason was not 
produced on the t r ia l  before the arbitrators. 

CIVIL ACTION tried at  Fall Term, 1881, of IREDELL Superior (171) 
Court, before Seymour, J. 

The plaintiff sues upon an award, made in pursuance of a written 
agreement of reference, the condition of which is as follows: 

The condition of the above obligation is such, that whereas a cer- 
tain matter of controversy has arisen between the above bounden, 
about and concerning the dealings and mutual accounts kept by  and 
between themselves for the last several years; and whereas they have 
mutually agreed to refer and submit to the arbitrament and award of 
John A. Stikeleather, J. W. W. Weaver and T.  M. Gill, arbitrators 
indifferently chosen by and between them, and all things and consider- 
ations relating thereto, and i t  is agreed that the said arbitrators shall 
hear such statements of the parties and such evidence as they may 
deem proper, and make their award in writing and deliver i t  to  the 
parties, provided it be made in writing and delivered to the parties 
at the time and place of making their award. Now, therefore, if the 
above bounden, etc. (Signed and sealed by J. E. Osborne, T. J .  Os- 
borne, J. C. Colvert and R. S. Colvert.) 

The award is as follows: We, the referees chosen to make a settle- 
ment between John Osborne and R. S. Colvert, do make this settlement. 

That  Colvert is due Osborne in first settlement ........................ $325.00 
On settlement with Tom Osborne ................................................... 268.75 
Interest .............................................................................................. 10.75 

$604.50 
(Signed by the arbitrators.) 

The plaintiff introduced as a witness the arbitrator, Weaver, (172) 
who testified to the delivery of the award to the parties, and 
that in making the settlement between them, the arbitrators received 
all the evidence of claims offered by any of the parties; and that 
evidence relating to the individual accounts of the parties against 
each other, and possibly of notes of that character, was offered and 
received by the arbitrators, as well as of claims concerning their 
partnership dealings, and that all claims offered were considered by 
the arbitrators. 

On cross-examination this witness stated, there were two firms 
existing between the parties-one composed of the plaintiff and de- 
fendant, engaged in making whiskey, and the other of Tom Osborne 
and defendant, engaged in making brandy, and of this latter firm J. 
C. Colvert was a member. 

147 
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OSBORNE v. COLVERT. 

The defendant, having pleaded a counter-claim in his answer, offered 
in evidence a note for $200 given to him by the plaintiff, more than 
two years before the date of agreement to refer, and proposed to prove 
that  nothing was actually considered by the arbitrators except matters 
relating to the firm, and that the note in question was given before 
the partnership was formed, and that i t  was never before the arbi- 
trators in any manner, but, upon plaintiff's objection the court ex- 
cluded the evidence, upon the ground that by the terms of the sub- 
mission, every claim of either party existing prior to the submission 
and award was embraced in the same, and that if defendant did not 
produce this claim upon the note, he might have done so, and was 
therefore concluded. 

After verdict and judgment for the plaintiff, the defendant ap- 
pealed, assigning as error the refusal of the court to allow him to offer 
proof in support of his counter-claim. 

Mr.  J.  M .  Clement, for plaintiff. 
Messrs. Scott & Caldwell, for defendant. 

(173) RUFFIN, J., after stating the above. In the opinion of this 
court, the evidence tendered by the defendant was improperly 

excluded. 
Allowing the decision of arbitrators, when acting within the scope of 

their authority, to have the force and effect of a judgment between 
the parties, in so far as it estops them from again litigating any matter 
embraced in the submission, and conceding as is insisted by the plain- 
tiff, that in every such case, the estoppel is co-extensive with the 
submission, and affects not only those claims that were actually in- 
troduced before the arbitrators, but all that might have been, accord- 
ing to the terms of the latter, still we think, that it was open to the 
defendant under the circumstances of this case, to show, as he proposed 
to do, that the demand, upon which he now insists, was not intended to 
be embraced within the submission, and that for that reason, it was 
not produced, or considered by the arbitrators, a t  the time of their 
trial. 

Looking to the article itself as signed by the parties, a doubt is a t  
once suggested, as to whether it was intended to embrace the individ- 
ual claims of the parties, as distinguished from their partnership deal- 
ings. 

The fact that a controversy had arisen between them, "about and 
concerning the dealings and mutual accounts kept by and between 
themselves for the last several years," is recited as that which had 
given occasion to the arbitration, and the matters referred seem to be 
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only such "things and considerations" as bore some relation to those 
dealings and mutual accounts. 

The note, now produced by the defendant, ante-dates those mutual 
dealings, and if any presumption is to be indulged, it must be in 
favor of his present right to it, since i t  does not belong to that specific 
class of claims, about which the controversy had arisen, and the ad- 
justment of which constituted the chief inducement for making 
the reference. 

The plaintiff himself seems to have felt the force of this pre- (174) 
sumption, and therefore undertook to show, affirmatively, that 
the arbitrators, with the knowledge and consent of all parties, enlarged 
their functions, so far as to enquire into and adjudicate the individual 
matters, as well as the partnership dealings. 

If the terms of the written agreement to refer had been clear and 
explicit in themselves, his liberty thus to show that matters foreign to 
them, had been embraced in the award, might be the subject of some 
doubt. 

But conceding his right to do so, i t  surely must have been equally 
admissible for the defendant to show, if he could, that his present 
demand came neither within the scope of the original intention of 
the parties, nor the action of the arbitrators; and the evidence offered 
by him, with that view, should have been received by the court. 

The plaintiff's counsel also called our attention to the complaint, 
wherein the note, pleaded as counter-claim, is said to be one for $300, 
and insisted that this allegation could not be supported by proof of 
a note for $200, and that therefore the evidence with regard to the 
latter, was properly excluded. No such exception is set out in the 
case, as having been taken in the court below; and if taken, i t  might 
have been avoided by an amendment, such as the court had the power 
to allow, and doubtless would have been allowed, if deemed necessary 
to meet the ends of justice and right between the parties. We do 
not feel a t  liberty, therefore, to notice i t  here now, but will leave it 
to be acted on hereafter by the parties as they may be advised, sub- 
ject to the discretion of the court. 

The judgment of the court below is reversed, and a venire de novo 
awarded. 

Error. Venire de novo. 

Cited: Robertson v. Marshall, 155 N.C. 172; Yelton v. McKinney, 
203 N.C. 787. 
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(175) 
ANDREW SYME, ADM'R, v. JOHN N. BUNTING AND OTHERS. 

Pleading-Complaint-Suit on Oficial Bond. 

1. A complaint in  a n  action upon two official bonds given for  separate terms of 
office, against a clerk and a single surety to both, alleging misapplication 
of funds paid into the clerk's office during the two terms, is not demurrable 
for misjoinder of independent causes of action; and this, even though the 
penalties of the bonds a re  in different sums. 

2. A reference ought not to be ordered before issues a r e  raised between the 
parties to the cause. 

CIVIL ACTION tried a t  Spring Term, 1882, of WAKE Superior Court, 
before Bennett, J. 

Defendants appealed from the ruling below. 

Messrs. A. Jones, W. H. Pace and Walton Busbee, for plaintiff. 
Messrs. Rende, Busbee & Bzcsbee and Hinsdale & Devereux, for 

defendants. 

SMITH, C. J. Upon the filing of the complaint which charges a 
breach of the official bond of the defendant Bunting, executed to se- 
cure the faithful discharge of his duties, as clerk, for the term expiring 
in 1878, i t  was ordered by the court "that this case be referred to A. 
W. Haywood to take account, etc., under the Code of Civil Procedure." 
During the reference, the relator obtained leave of the referee to 
amend his complaint by inserting a cause of action arising upon a bond 
given for a preceding term of office which expired in 1874, and was 
allowed "to take a non-suit," as erroneously miscalled in the case, 
instead of "to enter a nolle prosequi," as t o  one of the sureties, a 

defendant, who had not executed the first bond, leaving the 
(176) action to  proceed against the principal and the single surety 

t o  both. The defendants excepted to  the amendment and de- 
mur to the amended complaint. The referee, without proceeding fur- 
ther in the hearing made his report to  the court, t o  the referee's rul- 
ings in which a similar objection is made in the form of exceptions 
thereto, and his Honor gave judgment sustaining the referee and over- 
ruling the dumurrer and exceptions, and the appeal presents a single 
point. 

The complaint alleges a misapplication of funds paid into the clerk's 
office, during two terms, the one following the other, and the action is 
against the clerk and the common surety upon the bonds given for 
the separate terms. 
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I s  this admissible, or is it a demurrable misjoinder of independent 
causes of action? 

We concur in the opinion of his Honor that there is no such mis- 
joinder, and the causes of action may be united in the same com- 
plaint. It will not be questioned that separate actions between the 
same parties can be maintained for breaches of the separate bonds, 
and as both are founded on contract and embraced in section 126 of 
the Code, we see no reason why the relator should be put to the ex- 
pense and inconvenience of prosecuting two suits against the same 
obligors, where full relief may be attained in a single suit. 

It is the common practice to sue upon two notes or bonds, and re- 
cover in one action against persons who are liable on each, and this, 
notwithstanding there may be others liable on one or the other only, 
who are not parties to the suit; and this results froin the fact that the 
obligation is several as well as joint under the statute. Acts 1871-72, 
ch. 24, sec. 1, C. C. P., see. 63; Merwin v. BalZard, 65 N. C., 168. 
Why should a different rule be applied to official bonds, and the rela- 
tor be forced to seek in several actions the relief to which he is entitled 
against the same defendant, and that can as well be administered in 
one? In Matthews v. Copeland, 79 N. C., 493, the plaintiff 
was allowed to insert in his complaint causes of action arising (177) 
out of alleged breaches of the bonds of a clerk and master, 
given for distinct terms of office, against sureties who with their prin- 
cipal had executed both. In  the argument, some stress was laid upon 
the words used by BYNUM, J., delivering the opinion-"As the de- 
fendants are the only sureties upon both bonds, their liability is the 
same, whether the breach was of the one or the otheru-yet the prin- 
ciple announced, that the same defendants are liable for the breaches 
assigned, must equally govern when there are others not sued also 
liable upon one or the other. It is the common liability of the de- 
fendants for the default of the clerk, (and this irrespective of its be- 
ing shared with others,) and arising out of contract, which allows 
the association of two distinct causes of action in one and the same 
complaint, and removes the imputation of duplicity. 

It is suggested that as the penalties are in different sums and the 
responsibilities of the sureties for contribution, in case of a recovery 
against the present defendant, variant and unequal, confusion will 
result in an attempt to adjust the equities that may arise, and there- 
fore separate actions should have been brought upon each bond. This 
result may or may not follow a recovery against the present surety, 
alone a party, but i t  cannot affect the right of the relator to enforce 
his own obligation against him and conipel him to pay for the clerk's 
official delinquencies during both terms of office. 
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But the difficulty is apparent rather than real. If the defaults are 
several and the measure of damages assessed for each, the judgment 
could be rendered for each penalty to be discharged on payment of 
the damages severally assessed; or if the recovery is confined to one 
bond, the judgment would be upon that only, and the apprehended 
contingency would not arise. 

But if there were force in the objection, that inconvenience 
(178) in adjusting the responsibilities among the different sets of sure- 

ties, inter sese, may be produced by prosecuting the action to 
judgment against a surety belonging to each class, it does not fur- 
nish a reason for depriving the relator of his right to assert, in one ac- 
tion, his cIaim against a party who has entered into both bonds, and is 
equally liable in damages for the official delinquencies of the clerk 
during both terms. The subject has been so recently examined that  
we refrain from doing more than to refer to the case of Young v. Young, 
81 N. C., 91. 

We advert to an irregularity, lest our silence be deemed an ap- 
proval of the course pursued, in making the reference before any is- 
sues are raised between the parties by the pleadings or otherwise, 
and without the interlocutory judgment consequent upon the failure 
to demur or answer. But as the demurrer arises solely upon the com- 
plaint in its amended and not in its original form, the referee prop- 
erly suspended further proceedings under the order, and reported his 
action and rulings to the judge for his consideration and decision. 
This places the case in the same position as if there had been no ref- 
erence, and the amended complaint and the demurrer thereto had 
been filed in the court. 

There is no error, and the judgment must be afimed. 
Let this be certified to the court below for further proceedings. 
No errror. Affirmed. 

Cited: Brown v. McKee, 108 N.C. 391; Williams v. R.R., 144 N.C. 
502. 

T. H. WEBSTER AND WIFE V. WESLEY LAWS AND WIFE. 

Pleading-Defence of Pendency of Another Suit Between Same Parties. 

Where a summons was issued by a justice and the defence set up at  the trial 
is the pendency of another action before another justice for the same cause 
of action, and no further steps were taken in the first, until some time after- 
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wards when an  entry of nonsuit was made by the justice; Held that the 
first action terminated on the day when the second was begun. 

APPEAL from an order made a t  Fall Term, 1881, of ALEXAN- (179) 
DER Superior Court, by Seymour, J. 

The only question in this case arises out of the ruling of the court 
upon the sufficiency of the defence to the action, the material facts 
of which as found by the judge, a trial by jury being waived, are 
these : 

The summons in the present action was issued by a justice of the 
peace on August 9th, 1879, and the cause tried on the 20th day of 
the month. The defence set up was the pendency of another suit, 
instituted before another justice for the same cause of action and 
between the same parties, the warrant in which was returnable on 
the same day when the second suit was begun, but it does not appear 
to have been served. On the return day, the justice who issued the 
first warrant was absent from the county and remained away several 
days. No further action was taken therein until some time afterwards, 
when an entry of nonsuit was made on the docket of the justice by 
himself. 

Upon these facts the court declared, as matter of law, that the first 
action was depending and undetermined at  the time of the issuing 
and serving of the summons in the second action, and gave judgment 
against the plaintiffs, from which they appealed. 

Mr. G. N. Folk, for plaintiffs. 
Mr. D. M. Furches, for defendants. 

SMITH, C. J., after stating the above. We do not concur in 
the ruling that, upon the facts found, the first action was pend- (180) 
ing when the second action was begun. The process not hav- 
ing been served was exhausted on the day fixed for its return, and the 
action was in law then discontinued. This has been repeatedly decided 
in this court. Fulbright v. Tritt, 19 N. C., 491; Governor v. Welch, 
25 N. C., 249; Hanna v. Ingrarn, 53 N. C., 55; Etheridge v. Woodley, 
83 N. C.,  11. 

A discontinuance of process is different from a discontinuance of 
the action. "When a plaintiff lcaves a chasm in the proceedings of his 
cause," says Mr. Sellon, "as by not continuing the process regularly 
from day to day and term to term as he ought to do, the suit is dis- 
continued and the defendant is no longer bound to attend." 2 Sellons' 
Prac., 458; 3 Black. Com., 296. 

But if the summons had been served we think it would not have 
affected the result. 
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The first action, then, terminated on the same day a t  which the 
second was begun, and if fractional parts of a day can be counted in 
such a case, there is no finding as to which is prior in time. But the 
form of the plea avers that the said former suit "is still depending," 
having reference to  the commencement of that which is t o  be abated 
by the plea, (2 Ch. Plead., 468), and hence to be available this priority 
should be alleged and shown. But we are disposed to hold an inquiry 
into the hours of the day, when the one ended and the other begun, 
as immaterial, and the second action will not abate when the sum- 
mons was sued out on the same day, the plaintiff not being required 
t o  await its close before proceeding. 

But i t  is sufficient t o  say that  the legal conclusion drawn by his 
Honor from the facts found by him, was not warranted in law, and 
his judgment based thereon is erroneous. We attach no importance 

to  the entry of nonsuit on the justice's docket, since the cause 
(181) had already been disposed of by the discontinuance resulting 

from the plaintiffs' failure to  prosecute it. The more recent 
cases in our reports where this defence has been set up, are, Harris v. 
Johnson, 65 N. C., 478; Woody v. Jordan, 69 N. C., 189. 

There must be a venire de novo and it  is so adjudged. 
Let this be certified. 
Error. Venire de novo. 

Cited: Webster v. Laws, 89 N.C. 226; Ditmore v. Goins, 128 N.C. 
329; Pettigrew v. McCoin, 165 N.C. 474, 475, 476; Hatch v. R.R., 183 
N.C. 623; Green v. Chrisnzon, 223 N.C. 727. 

HOLLAND HODGES AND OTHERS v. JAMES COUNCIL AND OTHERS, ADM'RS. 

Guardian and Ward-Xureties-Limitations and Presumptions. 

1. A guardian appointed in  1841, is not himself protected by lapse of time 
against a n  action on his bond and for a n  account of the t rust  fund;  but 
his sureties a r e  discharged if the ward does not within three years after 
attaining majority call upon the guardian for a full settlement. Rev. Stat., 
ch. 65, see. 7. 

2. I n  such case, only a presumption of payment arises within ten years after 
the right of action accrues (Rev. Stat., ch. 65, see. 13) ; and it seems tha t  
the period of time for the presumption is to be counted from the arrival 
of the several wards a t  full age-excluding the interval during which the 
statute was suspended. 
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CIVIL ACTION tried a t  Spring Term, 1881, of WATAUGA Superior 
Court, before McKo y, J. 

This action commenced on the 19th day of April, 1880, is prosecuted 
against the defendants, as administrators of Benjamin Council, guard- 
ian, for an account and settlement of the trust estate committed to  the 
hands of the intestate, and for the recovery of the sums which 
may be found due to  the several wards. The material facts (182) 
admitted, or if controverted, found by the jury, are as follows: 

Joseph C. Mast, the grandfather, from whose estate the funds were 
obtained, died in 1841, intestate, and thereafter during the same year 
the said Benjamin Council who had married a daughter, then de- 
ceased, was appointed and qualified before the proper court, as guard- 
ian to  their infant children, the plaintiffs Elizabeth and Joseph, and 
the intestates of the other plaintiffs in the action, and as such received 
their distributive shares. The plaintiff Elizabeth married the plaintiff 
Holland in 1852, and attained her majority in 1856; the plaintiff Joseph 
became of full age in 1854, and of the intestates, Jacob died in 1865 
a t  the age of 42 years, Sarah (who, while still an infant married one 
Ebenezer Smith, who died during the late civil war,) died herself in 
1878, having reached her 53rd year, and John, neither begotten nor 
born in wedlock, the remaining ward, died about 1859, when 36 years 
old. It thus appears that  Elizabeth had attained her majority, 24 
years; Joseph, 26 years; Sarah, 33 years; John 35 years, and Jacob 
36 years, previous to  the issuing of the summons in the suit. 

Upon the rendering of the verdict and a t  the instance of the plain- 
tiffs' counsel, the court adjudged they were entitled to an account, and 
ordered a reference to ascertain and report the property and effects, 
and the value thereof which came, or ought to  have come into the 
possession of the guardian by virtue of his said office and his adminis- 
tration of the trust fund. From this judgment the defendants appeal. 

Mr. J. F. Morphew, for plaintiffs. 
Mr.  G. N. Folk,  for defendants. 

SMITH, C. J., after stating the foregoing facts. Two defences are 
set up against the maintenance of the action, and exception is also 
taken to the order of reference consequent upon the adverse rul- 
ings : 

1. The bar of the statute of limitations. (183) 
2. Payment and satisfaction, the presumption of which arises 

under the statute from the lapse of time since the wards became of 
full age. 
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I. There is no statutory limitation of time prescribed for bringing 
the action to obstruct the plaintiffs7 recovery, and the first defence is 
untenable. 

The guardian has entered into bond for the faithful discharge of his 
official duties in securing, managing and delivering over the trust estate 
added his personal covenant to perform to the obligation incurred by 
the acceptance of the appointment, and growing out of the legal re- 
lations subsisting between himself and them; and the law in force 
and governing the present case fixed no determinate period in which 
the remedy on the bond must be pursued against him, while it did 
protect the sureties after a delay of three years. Rev. Stat., ch. 65, 
sec. 7. The present suit to enforce this legal obligation against the 
guardian only, encounters no such legal impediment. 

11. It has been repeatedly declared by this court, that the statutory 
presumption of payment or satisfaction on all judgments, contracts 
and agreements arising within ten years after the right of action ac- 
crues, (Rev. St., ch. 65, sec. 13,) has no application to an express 
trust, open and unperformed, because the relations thus formed are 
not adversary until they are made so by some act of the trustee, in 
rcpudiation of the trust and known to the cestui que trust; and then, as 
in case of a trust declared by the court, and founded in fraud or the 
like, the latter must assert his equity within a limited time, in analogy 
to the rule a t  law, or relief will be denied. Where this occurs, the 
statute is put in motion and the presumption i t  draws from long in- 
action prevails alike when the proceeding is in equity as when the 
action is presented a t  law. Edwards v. University, 21 N. C., 325; 

State u. McGowen, 37 N. C., 9; Haidin v. Mebane, 54 N. C., 
(184) 18; Davis v. Cotten, 55 N. C., 430, and other cases. See also 

Godden v. Kimmell, 99 U. S., 201. "It has been invariably 
maintained," is the conclusion reached by the author of the work on 
limitations, after a careful consideration of adjudged cases, "that if 
a trustee should deny the right of his cestui que trust, and assume ab- 
solute ownership of the property he holds in trust, he abandons his 
fiduciary character, and the cestui que trust must commence legal 
proceedings against him within the prescribed time;" and he adds as 
illustration that "after a ward comes of age the fiduciary relation of 
the guardian ceases, and they thereafter stand as debtor and creditor," 
and the ward's claim falls under the operation of the restricting statute. 
Angel Lim., Secs. 174, 178. The proposition is fully sustained by 
the reference. 

In  Green v. Johnson, 2 Gill and John., (Md.) 389, the court say 
that "when the ward is emancipated from the authority of his guard- 
ian by reaching the age prescribed by law, his.cause of action is corn- 
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plete. The relation which existed between them ceases to be a sub- 
sisting trust; an action of account may be immediately instituted in a 
court of law, and from that time, the act of limitation dates the 
commencement of the action." 

In  Ivy  v. Rogers, I6 N. C., 58, the bill was filed before the passage 
of the act of 1826, reducing the time prescribed by the common law 
for raising the presumption of adjustment. TAYLOR;, C. J., dates 
the beginning of the period to the time when the final administration 
account was rendered, because, as he explains, "the account thus 
stated enabled all parties concerned in interest to ascertain the sun1 
acknowledged to be respectively due them; to enforce the payment 
if they were satisfied with the correctness of the accounts, or to re- 
open thein if they were dissatisfied." 

I t  would seem the like effect should be given to the rendition of 
the guardian account after the infant attains his majority, and 
the matter is adverted to and left undecided in the opinion of (185) 
PEARSON, J., in Harnlin v. Mebane, supra, wherein after reiter- 
ating the rule which protects express trusts from the consequences of 
the lapse of time, he adds, "we do not feel called upon to say whether 
the case of a ward who fails to call his guardian to account is within 
the scope of the rule." 

The instructions of the court proceed upon the idea that the plain- 
tiffs' claim remain in full force, unimpaired by delay, until by a de- 
mand of settlement and a refusal, the intestate's relations, as trustee, 
are changed and become antagonistic towards his wards, and thus 
the statute is put in motion. Accordingly the question of a precedent 
demand was submitted to the jury and they find there was none. 

Upon the trial of the issues the defendants insisted that the claims 
were presumed to have been satisfied and there was no rebutting 
evidence. The court did not so direct the jury, but instructed them 
that if a demand was made more than three years before the com- 
mencement of the suit, then as to such of the plaintiffs as made the 
demand, their right of action would be barred. 

While the court properly refused to say there was no rebutting 
evidence furnished in the testimony of the witness who, seven years 
previous to the trial, saw the guardian in apparent distress and heard 
him say "that Holland (husband of his daughter Elizabeth) had 
threatened to sue him on an old bond, and that he ought not to do so 
as he was adding to his estate, and they would get it all when he 
died," asking the witness a t  the same time to see Holland and stop it;  
yet in our opinion it was an error not to inform them of the legal pre- 
sumption, and leave the force of the repelling evidence to be weighed 
against it. 
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It will be noticed that there is no saving of the rights of married 
women in the enumeration of the disabilities of others in the act which 

limits the action against the sureties to a guardian bond to the 
(186) space of three years next after the ward's attaining his majority, 

an omission to which attention is called and the reason assigned 
for it given in the case of Hamlin v. Mebane, and that in the act of 
1826 shortening the period for the presumption, there is no saving 
clause and no personal disabilities are placed beyond its reach. 

At the same time this is not like a statute limiting the action, an 
inflexible rule of law, but a rule of evidence to which an artificial ef- 
fect is added, and open to disproof of the inferred fact. Doubtless 
this negative evidence would be strengthened by showing such rela- 
tions between the parties as may tend to explain the inaction and de- 
lay, as does continuous insolvency, in bringing the suit. 

We have considered the action as intended to enforce the covenant 
obligation, and not as a mere equitable suit substituted for an action 
of account. 

Under the former acts of limitation by which the facts of this case 
are governed, there was no time prescribed for suing upon an instru- 
ment under seal, and hence the only defence, to which the plaintiffs' 
claims are exposed, must be drawn from the presumption created at 
common law and sanctioned by our own statute. 

While we leave the point undecided, we are inclined to hold that the 
period of time for the presumption is to be counted from the arrival 
of several wards a t  full age, excluding therefrom the interval during 
which the statutory presumption was suspended. The case was not 
so presented to the jury, but the right of action made to depend en- 
tirely upon the question of demand. We do not see why if the statute 
of presumption begins to run, as held in I vey  v. Rogers, supra, against 
a personal representative from the filing and auditing of his final ad- 
ministration account, when sued by those entitled to the fund, it does 

not begin, as against a guardian, from the termination of his 
(187) office and his rendering to the proper court his final guardian 

account. It does not appear here that the intestate made any 
returns, but even in their absence i t  was his duty to settle and the 
wards' right to make him settle as soon as the ward had legal ca- 
pacity to act, and to this definite obligation the statute must apply. 

For the error mentioned there must be a new trial and i t  is so ad- 
judged. 

Error. Venire de novo. 

Cited: Vaughan v. Hines, 87 N.C. 448; Tucker v .  Baker, 94 N.C. 
165; Grant v. Hughes, 94 N.C. 237; Mull v. Walker,  100 N.C. 51; 
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Alston v. Hawkins, 105 N.C. 9; Kennedy v. Cromwell, 108 N.C. 3 ;  
Nunnery v. Averitt, 111 N.C. 396; Faggart v. Bost, 122 N.C. 521; 
Norton v. McDevit, 122 N.C. 758; Self v. Shugart, 135 N.C. 198; 
Wise u. Raynor, 200 N.C. 571 ; Hicks v. Purvis, 208 N.C. 660. 

BANK O F  STATESVILLE v. ROSANA SIMONTON. 

Trusts and Trustees-Land Charged with Payment of Fund. 

The managing officer of the Bank of Statesville became indebted to the bank 
in a large sum of money which he used i11 the purchase of land, and died 
leaving a will devising i t  to  his wife ; Held, that the fund used in the pur- 
chase is the property of the bank and the land charged with its payment. 
The case of Attorney General v. Simonton, 78 N. C., 57, approred, as  to the 
existence of the bank as  a corporation. 

CIVIL ACTION tried a t  Fall Term, 1881, of IREDELL Superior Court, 
before Seymour, J. 

Verdict for plaintiff, judgment, appeal by defendant. 

Messrs. J. M. Clement and D. M. Furches, for plaintiff. 
Mr. G. N. Folk, for defendant. 

SMITH, C. J. The Bank of Statesville, professing to act under the 
act of incorporation granted by the general assembly in 1870, com- 
menced operations and a banking business under the manage- 
ment of R. F. Simonton, as cashier, and so continued for some (188) 
years, and until his death in 1876, when it and his estate were 
found to be insolvent. 

Simonton deposited in the bank, as part of its capital stock, ten 
thousand dollars in bonds issued by the county of McDowell, which 
he subsequently withdrew and used in the purchase of certain real 
estate in or near Statesville, then known as the "Concord Female 
College," and since, as the "Simonton Female College," the title of 
which he caused to be made to his wife, the defendant. The testator 
who, as cashier, had the entire control of the banking operations, be- 
came himself also indebted to the bank, for its funds taken and used 
in a large sum which he was owing a t  the time of his death, and this 
action is prosecuted by the receiver, on behalf of its creditors, to  re- 
cover the same from the executrix and to pursue and charge the said 
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lands, so conveyed to her, with the value of the funds used in the 
purchase. 

The defence set up is that there never was any legal organization 
under the charter, and that the corporate name was assumed by the 
testator, in which he conducted a banking business separate from his 
other business, and that  the liabilities incurred in both are personal 
and alike to  be provided for out of his personal and real estate, as 
such. 

The defendant insists that the gift to  her of the land is valid under 
the act of 1840, as the testator then had ample funds to satisfy all of 
his then creditors, and she relies upon the protection of the statute of 
limitations. 

I n  the suit instituted to annul the charter and dissolve the corpora- 
tion, (Attorney General v. Simonlon, 78 N. C., 57,) when all the ir- 
regularities and defects, attending the origin of the corporation, were, 
as  they now are, before the court, RODMAN, J., delivering the opinion, 
says: "Certainly all who so held themselves out are estopped to deny 
'the existence' of the corporation. * " " As to those who dealt with 
it, i t  did exist. It would be strange indeed if after a bank has been 

held out to  the world, as a corporation for many years, and 
(189) through persons calling themselves its officers has had large 

and various dealings with the public, and has perhaps acquired 
iarge corporate property in money and lands, i t  should be competent 
or just for any court to  declare, that there never was such a corpora- 
tion, and thus in some cases destroy or impair the rights of those who 
bona fide dealt with it upon the ground that  i t  does not appear to have 
been regularly organized or that its capital was paid up." 

If the separate existence of the bank as a corporation is to  be as- 
sumed for the benefit of those to whom it has become indebted for 
moneys deposited or otherwise, and for whose benefit the receiver is 
suing, i t  is plain the testator's debt must be treated like that  due by 
any other debtor, and the action is the proper mode of ascertaining 
and establishing its amount. 

It is not less clear, that  the trust funds may be followed in their 
investment in the female college property, and it, in the defendant's 
hands, be charged with the payment of the value of the fund thus 
appropriated and expended. 2 Story Eq., Sec. 1210; Ath. Mar. Sett., 
443; King v. Weeks, 70 N. C., 372; Cooper v. Landis, 75 N. C., 526. 

The title in the defendant cannot be sustained as a gratuity under 
the act of 1840-Bat. Rev., ch. 50, sec. 3-for the reason that  it was 
not the property of the testator which he undertook to bestow upon 
his wife, but in equity that  of the bank, and of which his attempted 
disposition was an act of spoliation and abused trust. 



I N. C.] FEBRUARY TERM, 1882. 

The statute of liniitations has no application to  the case and has 
not been relied upon in the argument before this court. 

There is no error in the record, and the judgment must be affirmed. 
No error. Affirmed. 

Cited: Dobson v. Simonton, 86 S.C.  494; McEachin 2). Stewart, 
106 N.C. 343. 

SAMUEL RUFFIN AXD OTHERS V. C. R. HARRISON AND OTHERS. 

Trusts and Trustees-Administrators-Guardian. 

1. The decision in this case, reported in 81 S. C., 208, affirmed. 
2. Where the same person is administrator and guardian, the balance in his 

liands as  administrator, ascertained by judgment and directed to be ap- 
plied to the ward's debt, is presnmed to be held by him as guardian. The 
transfer of the fund is the work of the l a v ,  and it  occurs and extinguishes 
the debt due from the administrator iurstn?ztcr. 

3. The exception that the administrator did not a t  any one time ha\-e enough 
money raised by sale of realty to pay the 17-ard's debt, is untenable, because 
by the terms of the decree, the payment of the debt is directed to be made 
out of assets then on hand and such as s h o ~ ~ l d  come to hand-the sale of 
land being partly for cash and partly on time. 

PETITION to rehear heard at February Term, 1882, of THE 
SUPREME COURT. 

Messrs. E. G. Haywood and Reade, Busbee & Busbee, for plaintiffs. 
Messrs. Fowle & Snow, Davis & Cooke and A.  M .  Lewis & Son, for 

defendants. 

RUFFIK, J. As asked to do, the court has carefully reconsidered its 
decision heretofore made in this cause, and fairIy weighed the several 
objections that have been urged against it. The result of our present 
deliberations is to confirm us in the conviction that the law govern- 
ing the case was then properly expounded, and that the principles then 
enunciated, as those which should regulate the rights and liabilities of 
the parties, are just in themselves, and supported by the very highest 
authorities. (81 N. C., 208.) 

Although the facts were before stated in detail, we recapitu- 
late them, in order that the points objected to may be correctly (191) 
apprehended. 
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In  1867, Alexander McKnight, who had previously been the guard- 
ian of the defendant, Lee A. Jeffreys, died leaving a last will under 
which his two daughters, the defendants Mrs. Harrison and Mrs. 
Ellis, and his widow, were the only beneficiaries. Upon the renuncia- 
tion of the nominated executors, his son-in-law, C. B. Harrison, quali- 
fied as his administrator with the will annexed, giving bond with the 
defendants W. F. Green, W. H. Mitchell, and the testator of the de- 
fendant, Mrs. Eaton, as his sureties. An action was instituted in the 
name of the ward by her next friend, against the administrator, for a 
settlement of such guardianship, and a t  Spring Term, 1868, the court 
of equity of Franklin County passed a decree in favor of the ward, 
for the sum of $5,997.86; and thereupon the said administrator com- 
menced proceedings in the same court, for a sale of the lands belonging 
to the estate of his testator for assets to pay debts, making the before 
mentioned beneficiaries and all the creditors of the estate, including 
the said infant, parties defendant. In  the proceeding, which pended 
for several years, the final account of the administration of the per- 
sonal assets by the said Harrison was taken and settled, and at  Fall 
Term, 1871, a judgment was rendered whereby it was declared that he 
Chen had in hand assets derived from the personalty to the amount of 
$1,773.01, and that the estate of the testator was indebted as follows: 

1. The amount of said decree in favor of Miss Jeffreys for $5,997.56. 
2. To Mrs. Ellis and her daughter, Penelope Egerton, the sum of 

$5,584.47 ; and 
3. To Mrs. Harrison sums amounting in the aggregate to $2,363.73. 
For the purpose of paying said debts, leave was given to the ad- 

ministrator to sell the testator's lands for cash as to one-fourth 
(192) of the purchase money, and the balance payable in two equal 

installments of twelve and eighteen months, and i t  was de- 
clared that the debts so ascertained should be paid out of the assets 
then on hand, and as they should come to hand from the sales of the 
lands-"the debt due to the defendant Lee A. Jeffreys however to be 
paid in preference to all other debts." 

The sales took place in October, 1871, when Mrs. Ellis purchased a 
portion at  $3,857.03; Mrs. Harrison a portion a t  $3,819.75; W. F. 
Green some at  $2,083, and W. Boulton some a t  $1,749.94. 

By a subsequent order, made in the same cause, other lands were 
sold in December, 1872, and purchased by Mrs. Harrison a t  the price 
of $3,336.00. 

On the 7th of November, 1871, just after the date of the first sales, 
the said Harrison qualified as guardian to the infant, Lee A. Jeffreys, 
and continued to be such until the 7th of September, 1875, when he was 
removed by order of the judge of probate. 
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At the time of the rendition of the decree fixing him with personal 
assets to the amount of $1,773.01, and also a t  the time of his quali- 
fication as guardian in November, 1871, the said Harrison had that 
sum, and a much larger amount, to his individual credit in bank, and 
so continued to have until after the 25th of May, 1872, when he made 
his first guardian return, in which he elected to hold that sum as 
guardian, charging himself therewith as such, and crediting himself 
with a still larger sum expended in the maintenance of the infant be- 
fore he became her guardian, and he afterwards withdrew the amount 
from bank and used it in his private business. 

Of the several purchasers a t  the sales of land, Green and Boulton 
only paid the one-fourth cash as required by the terms of the order, 
and the amounts paid by them were consumed in paying at- 
torney's fees, costs, commissions, etc. In  October, 1872, the (193) 
administrator received from Green and Boulton, as their second 
installment the sum of $1,437.35, and in May and July, 1873, he re- 
ceived of them, as their last installment the sum of $1,450.24-making 
an aggregate of $2,887.59-a11 of which he deposited to his own account 
in bank, and afterwards misapplied to his own use, though he charged 
himself therewith in his returns made as guardian in the years 1873 
and 1874. 

In  1872 Mrs. Harrison resold a portion of the lands purchased a t  
the administrator's sale, to one Porter, and realized therefrom the 
sum of $1,508.00 which she paid to Harrison as administrator towards 
the purchase money due from her. She also sold another portion 
in 1874 for which she received $1,000, and in May, 1875, by mortgag- 
ing, still another portion, she procured a further sum of $1,555.23 
which last two sums she applied in the same way, by paying them 
to Harrison administrator. All these sums were misapplied by Har- 
rison, the first two being wasted and the last paid to Mrs. Ellis in 
discharge of the balance due her and her daughter, after deducting the 
amount of her land-purchase, upon the decree made in their favor 
in 1871. 

Upon this state of facts the plaintiffs, who are the sureties of 
Harrison on his guardian bond, insist that they are entitled to be in- 
demnified by the sureties on the administration bond, for so much of 
the assets as was wasted by Harrison, the administrator, and such 
is the object sought to be attained by this action. They also seek 
to charge Mrs. Harrison with the debt due Lee A. Jeffreys, alleging 
that  she is still owing that amount, as the unpaid purchase money of 
her lands. 

For lack of certain information deemed to be necessary to a 
satisfactory determination of the points raised as to the.liability of 
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Mrs. Harrison, the court a t  the time of its former adjudication in 
the cause, wholly pretermitted that  branch of the case, after 

(194) directing an inquiry to  be made as to  some material facts; and 
the decision rendered was exclusively with reference to the 

rights and respective liabilities, as between themselves, of the two 
sets of sureties. It is that part of the former adjudication which we 
are asked to reverse. 

I n  considering it, the court adopted what seemed to be a clear 
legal proposition, that  if the legal consequences attending the posses- 
sion by Harrison, as administrator, of assets applicable, and by the 
decree ordered to  be applied to  the ward's debt, the duty of collecting 
which devolved upon him as guardian, amounted to  a payment, then, 
the liability for all subsequent mismanagement and waste would be 
shifted from the administration to  the guardian bond, and the sure- 
ties on the former would be discharged. 

Tha t  such consequences did attend the possession of assets under 
the circumstances of this case, seemed clear to  the court then, as i t  
does t o  us now. The two well defined characters of debtor and credi- 
tor were united in the same person. Harrison was both to  pay and 
receive, and if payment had been refused by him, there was no one 
to  enforce it. Whenever such a state of facts exists, the law by 
its own implication considers the fund in the hands and possession of 
the party, in tha t  representative character in which i t  ought to be 
held. 

The application of the assets to the debt was the act of the law, 
and it  occurred and effectually extinguished the debt, the very mo- 
ment that  they touched his hands. Being thus extinguished, and by 
legal intendment paid, i t  is impossible that  the debt could be revived, 
as against the sureties to  the administration bond, by any subsequent 
misapplication of the fund, whether proximate or remote. 

It cannot be necessary to  reproduce all the authorities adduced by 
the Chief Justice, who spoke for the court. Their application to the 
subject can be readily seen, as well as their conclusive force upon 
the respective rights of the parties. 

We propose however to  refer to  some others, in order that 
(195) i t  may be seen how universally the principles relied on for the 

decision have been recognized. 
I n  Modawell v. Hudson, 27 Ala., 75, it was held that when on a 

final settlement a balance was found against an administrator who 
thereupon resigned, and became administrator de bonis non, a pre- 
sumption of payment immediately arose, and he and his sureties on his 
last bond alone were liable, and the decision rested solely upon the 
ground that  the same person filled both trusts, and must needs be 
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both plaintiff and defendant in any proceeding to enforce payment; 
hence no step could be taken in that  direction, and therefore the rule 
of presumed payment operated. I n  Bell v. Ecans, 94 Ill., 230, the 
supreme court of that  state ruled tha t  when an administrator of 
an estate was also guardian for a distributee, it would be presumed 
after he had substantially closed the administration, that he held 
the funds as guardian, and the sureties to the administration bond 
were released. The court of appeals for the State of Maryland de- 
cided in Seegar v. Belton, 6 Har.  and Johnson, 162, that  when the 
same person was administrator and guardian to the next of kin, the 
balance in his hands a t  the rendition of his final account as adminis- 
trator, was presumed to be in his hands, not as administrator to  the 
deceased, but as  guardian to the next of kin; and in commenting on 
the case, it was said that the transfer took place by operation of law, 
and was predicated upon the ground, that  the same hand was to 
pay and to receire; and therefore that which the law required to be 
done, should be deemed to have been done. 

But it is said for the plaintiffs that  this doctrine of extinguishment 
has its qualifications, and in order tha t  it may operate in any case, 
i t  is essential tha t  the debtor hand should have the money actually 
in possession, and not merely on deposit in bank to  his private ac- 
count, as was the case with the $1,773.01 of personal assets fixed upon 
the administrator by the decree of Fall Term, 1871. 

The course of their argument is that  such a mode of deposit (196) 
was in itself a breach of the administration bond, for that ,  when 
thus placed to his own credit, it ceased to be money belonging to  the 
estate. and was converted into a solvent credit due to  Harrison in his 
p i v a t e  capacity; and that  such a breach could not be repaired by his 
subsequent appointment as guardian; nor could he, by his mere elec- 
tion on paper and when his hands were empty, shift the responsibility 
for his devastavit from one set of sureties to the other. It is needless 
to  follow this very ingenious argument, as the facts of the case fur- 
nish no support for it. However a doubt as to the respective liabilities 
of the two sets of sureties might have arisen, in case the money so de- 
posited had never again reached Harrison's hands, and had been lost 
through the failure of the depositary, or any other like cause, no 
such question can be raised under existing circumstances, since it is 
put beyond all cavil, by the proofs in the cause and the finding of 
the referee, tha t  after Harrison's qualification as guardian, he not 
only elected to hold that  sum in that capacity, but sought to  apply 
i t  to  his own charges for maintenance of his ward, and with that  
view drew the money from bank and used it. Thus i t  was, that  after 
its appropriation to this particular debt by the decree to  which both 
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were parties, and after Harrison occupied the dual relation of adminis- 
trator and guardian, or debtor and creditor, the very sum came actually 
to his hands, and being in his hands, its immediate application to the 
ward's debt was the work of the law. 

Again i t  is said, that the principle cannot operate unless there 
has been some act done, looking to a separation of the fund from the 
other administration assets, or some distinguishing mark put upon it, 
so as to manifest an election to hold it as guardian. What more 
could have been done in this direction than was accomplished by the 

decree? After ascertaining how much the administrator had 
(197) in hand from thepersonalty, i t  made an express and specific ap- 

propriation of the amount to the debt due to the infant, and gave 
a positive direction that it should be so applied, and not otherwise. 
Why then speak of designating a part of the fund when the whole of 
i t  was hers? 

A point is made too as to the several sums that came a t  different 
times to the administrator's hands from the sales of the realty. It is 
insisted that as to them the doctrine of extinguishment did not apply, 
because the paying hand did not hold enough at one time to satisfy 
the entire debt due the receiving hand, and that as no creditor can be 
compelled to accept payment in installments, so neither should a re- 
ceiving hand be forced to do so, by having a part of the claim ex- 
tinguished by operation of law. The terms of the same decree fur- 
nish the surest answer to this suggestion also. The debt due the infant 
was declared to be of the highest dignity, and was directed to be 
paid first of all the claims against the estate. I t  was to be paid with 
the assets then on hand, and such as should come to hand, from the 
sales of land, which sales were ordered to be made partly for cash 
and partly on time. The decree bound all the parties to it, and i t  
is impossible to mistake the purpose to make a gradual application of 
the assets to the infant's debt, a t  such times and in such sums as 
they should come in hand, until its liquidation was complete. 

These several sums thus set apart and appropriated, it was Harri- 
son's duty to have paid upon the debt due himself as guardian, as soon 
as they reached his hands, and there being no one to enforce that 
duty, the law made the application of each, and thereby extinguished 
so much of that debt. 

The result is as declared in the opinion of the Chief Justice. So 
much of the personal assets as was found to be in his hands by the 
decree of Fall Term, 1871, and those which came to him from 

the sales of lands, except so far as they were necessarily con- 
(198) sumed in paying fees and other charges, were by legal intend- 

ment applied to the ward's debt, and Harrison thereafter held 
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the same as parts of her estate secured by the guardian bond, and 
pro tanto were the sureties on the administration discharged. 

The judgment of the court as heretofore rendered is affirmed, and 
the petition to rehear is dismissed. 

PER CURIAM. Judgment accordingly. 

Cited: Rufin v. Harrison, 90 N.C. 571; Grandy v. Abbott, 92 N.C. 
38; Halliburton v. Carson, 100 N.C. 109; Moore v. Garner, 101 N.C. 
379. 

W. J. SUTTON AND WIFE v. JAS. T. SCHONWALD AXD OTHERS. 

Judicial Sales-Irregularity in Proceeding does Not Invalidate the 
Title of Innocent Purchaser. 

The conrt of equity has full general jurisdiction over the estates of infants, and 
where land of a n  infant was sold under its decree upon petition of a 
guardian, the title acquired is not rendered invalid by the reversal of the 
decree on account of irregularity in the proceeding, of which the purchaser 
bad no notice. 

CIVIL ACTION tried a t  Fall Term, 1881, of NEW HANOVER Superior 
Court, before Shipp, J. 

The plaintiffs in this action seek to have set aside a decree of the 
late court of equity. As made by the pleadings and exhibits the 
case is as follows: 

David Smith died in the year 1862, seized of a parcel of land 
situate in the city of Wilmington, and leaving as his only heirs at  
law, the feme plaintiff and a son named David, both being infants of 
tender years. 

At December Term, 1862, of the county court for New Han- (199) 
over County, the defendant Schonwald applied to be appointed 
guardian of both of said infants, and supposing that such appointment 
had been conferred upon him, gave a bond sufficient to cover their joint 
estates, but the records of the court show his appointment as guard- 
ian for David only. In 1863, at  the fall term of the court of equity 
held for said county, the said defendant Schonwald, as guardian of 
both infants, filed a petition for the sale of the land, assigning as a 
reason for its sale, that it yielded small rents and that the interest of 
the children would be promoted thereby. At the same term, it was 
referred to the master to ascertain and report whether the sale as 
asked for, would be conducive to their interests. The master took 
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evidence in the shape of affidavits, as to that point, which he returned 
with his report recommending the sale to the court; and thereupon 
the court made a decree directing a sale of the land after advertise- 
ment, for cash. 

The sale was made as directed, and a report thereof made to 
Spring Term, 1864, for said court, one C. E. Thorburn being the pur- 
chaser a t  the price of ten thousand dollars, and a decree of confirma- 
tion and for execution of the title to the purchaser. The purchaser 
paid the money to the clerk and master of the court, who paid it to 
the defendant Schonwald as guardian of the infants, and being Con- 
federate currency, it perished in his hands by the results of the war. 
The master made the purchaser a deed, who afterwards sold i t  to the 
defendants, Kidder and Martin, for value and without any notice 
of any irregularity in the proceedings, and they in turn sold it to the 
other defendants. The feme plaintiff intermarried with the co- 
plaintiff before becoming of age and has been covert ever since. At 
the trial certain issues were submitted, and responded to as fol- 

lows : 
(200) 1. Was James T. Schonwald appointed guardian of the in- 

fants, Kate and David, and if so, when? No. 
2. Was a petition filed in the court of equity, and an order of sale 

made after a reference to the master, and his report that it was for 
the interests of the infants, and did the sale take place, and was the 
same reported and confirmed, and order for title made, and deed exe- 
cuted to the purchaser as alleged? Yes. 

3. Had Schonwald been appointed guardian of the feme plaintiff 
a t  the time of the filing of the said petition, or was he appointed at  
any time before payment of the purchase money and the execution by 
the clerk and master of the deed to the purchaser? No. 

The court thereupon gave judgment declaring that the order of 
sale made a t  Fall Term, 1863, of said court of equity, be annulled 
and vacated as to the feme plaintiff and her interest in the land, and 
also the order confirming the sale and the deed made in pursuance 
thereof, so far as related to her title and interest in said land, from 
which judgment defendants appealed. 

Messrs. Russell & Ricaud,  for plaintiffs. 
Messrs. E. S. Mar t in  and A. T .  London, for defendants. 

RUFFIN, J. We cannot concur in the view taken by His Honor. 
The most that can be said towards impeaching the decree of the 
court of equity, the vacation of which is the purpose of the present 
action, is, that it was irregular. It was the work of a court of corn- 
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petent jurisdiction pertaining to  the whole cause, its subject matter, 
and its parties, and was but an instance of that general authority over 
the estates of infants, which the courts of equity have so long exer- 
cised, that  it is now found impossible to  trace the source from which 
i t  was derived. 2 Story Eq., Sec. 1328. 

The plaintiff's counsel indeed insisted, that  in this state the 
power of the court of equity to  sell the lands of an infant a t  (201) 
the instance of his guardian, was a special one, and wholly de- 
rived from the statute of 1827 (Rev. Code, ch. 54, sec. 32) ,  and that 
unless every requirement of the statute was strictly complied with, 
no attempted sale of an infant's lands could be valid; that  in such 
case it would be an act void, because done wholly without authority, 
and not one irregularly done within the scope of the court's authority. 

If the premises assumed by counsel be true, then certainly his con- 
clusion is correct. For all the authorities agree in saying, that  those 
powers which are created and conferred specially by statute, are to 
be strictly construed, and whatever formalities are prescribed must be 
punctually fulfilled, as the courts have no power to dispense with the 
requirements of a statute, and most especially is this principle rigidly 
adhered to, in the case of judicial and probate sales. Freeman on 
Void Judicial Sales, Sec. 53; Leary v. Fletcher, 23 N. C., 259. 

But since the decision made in Williams v. Harrington, 33 N. C., 616, 
there can be no longer room for doubt as to  the extent of the jurisdic- 
tion vested in the courts of equity of this state, to  dispose of the 
estates, whether real or personal, of infants for their benefit. That 
was an action a t  law i t  is true. But the very point upon which it  
hinges, was the character and extent of the jurisdiction of the court, 
whose decree was then the subject of attack-if general, i t  could not 
be collaterally impeached, but if special, then it was open to attack. 
Without any sort of reservation, i t  was declared tha t  in this state 
the courts of equity, as constituted by the act of 1782, had the full 
jurisdiction and authority over the estates of infants, that  was ever 
lodged in the court of chancery, than which no jurisdiction over any 
subject could be more extensive; and that in its exercise, the acts of 
those courts were to  be regarded as those of a tribunal possessing a 
general jurisdiction over the subject, and not a limited one, with 
power to  proceed only for special purposes, or in a particular (202) 
way. To the same effect is Campbell v. Baker, 51 N. C., 255, 
in which it  is also said that the act of 1827 was never understood either 
by the courts or the profession, as having ousted the prior jurisdiction 
of the courts over the subject. Also Rotoland v. Thompson, 73 N. C., 
504, in which i t  was held that a court of equity, as the gz~ardian of in- 
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fants, had full power in its discretion to authorize or confirm a pri- 
vate sale of lands belonging to such a person. 

We have been thus particular in determining the question of juris- 
diction, because upon i t  depends another principle decisive, as we 
regard it, of the rights of the parties, and indicating very clearly that 
so much of the judgment in the court below as annulled the title ac- 
quired by the purchaser a t  the master's sale, is erroneous. 

The title acquired a t  a judicial sale of lands made by a court of 
I 

competent jurisdiction, is not rendered invalid by reason of the rever- 
sal of the decree for irregularity in the proceedings, of which the pur- 
chaser could have no notice. There is no case in our reports, coming 
within our observation, that goes the full length of this doctrine. The 
nearest approach to it is in Chambers v. Brigman, 75 N. C., 487, in 
which the title of the purchaser (he being also the plaintiff in the pro- 
ceeding) was held inoperative, upon the ground that the defendant 
had not been really a party to it, and Mr. Justice RODMAN expresses 
a doubt whether it could have been done, in case a stranger without 
notice had been the purchaser. A similar doubt as to the effect of a 
decree reversing for fraud a judgment at  law, upon the title of a pur- 
chaser a t  execution sale, was expressed in Dudley v. Cole, 21 N. C., 429. 
We find, however, the principle broadly laid down in Rorer on Judi- 
cial Sales, Secs. 138, 139, expressed almost in the very terms we have 

stated it. In Gaudy v. Hall, 36 Ill., 313, the supreme court of 
(203) that state thus state it:  If the court has jurisdiction to pro- 

nounce the decree, that is, if i t  has jurisdiction over the par- 
ties and the subject matter, then upon principles of universal law, acts 
performed, and rights acquired by third persons, under the authority of 
the decree and while it remains in force, must be sustained, not with- 
standing its subsequent reversal. And again the principle was recog- 
nized and acted upon by that court in Fergus v. Woodworth, 44 Ill., 
374. In  Vorhees v. The Bank, 10 Peters, 450, and Gray v. Brignardillo, 
1 Wall., 627, the supreme court of the United States say, that it is a 
well settled principle of law, that the decree of a court, which has 
jurisdiction of the person and subject matter, is binding until reversed; 
and aIthough it may be reversed, yet all rights acquired under i t  
while in force and which i t  authorized will be protected, and all that 
a third person is required to observe is, whether the court did in 
fact possess such jurisdiction and exercise it, and that the order, upon 
the faith of which he purchased, was made and authorized the sale. 

I n  such cases the law proceeds upon the ground, as well of public 
policy, as upon principles of equity. Purchasers should be able to rely 
upon the judgments and decrees of the courts of the country; and 
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though they may know of thcir liability to  bc reversed, yet they have 
a right so long as they stand, t o  presume that  they have been rightly 
and regularly rendered, and they are not expected to  take notice of 
the errors of the court, or the laches of parties. 

A contrary doctrine would be fatal t o  judicial sales and values of 
title derived under them, as no one would buy a t  prices a t  all approxi- 
mating the true value of property, if he supposed that his title might, 
a t  some distant day, be declared void, because of some irregularity in 
the proceeding altogether unsuspected by him, and of which he had 
no opportunity to  inform himself. Under the operation of this rule, 
occasional instances of hardship (as this one of the present plaintiffs 
seems to be) may occur, but a different one would much more 
certainly result in mischievous consequences, and the general (204) 
sacrifice of property sold by order of the courts. Hence it  is, 
that  a purchaser who is no party to the proceeding, is not bound to 
look beyond the decree, if the facts necessary to  give the court juris- 
diction appear on the face of the proceedings. If the jurisdiction has 
been improvidently exercised, i t  is not to  be corrected a t  his expense, 
who had a right to  rely upon the order of the court as an authority 
emanating from a competent source-so much being due to the sanctity 
of judicial proceedings. 

I n  the case of Williams v. Harrington, supra, the plaintiff's land 
had been sold under an order of the court of equity, upon a petition 
filed for him by one Chalmers, professing to be his guardian. He  
sought to  avoid the sale upon the ground that he had no such guard- 
ian, and as a means of testing its validity sued a t  law for the land. 
The court held that, admitting it  to be true that  his petition was filed 
by one not truly his guardian, its only effect was to  render the pro- 
ceeding irregular, and that i t  could not be collaterally assailed. So 
we say in this case, the proceeding under which the plaintiff's land 
was sold was certainly irregular; but being nothing more, and pos- 
sessing so much virtue as not to  admit of its impeachment by any 
other tribunal, then, upon every principle of policy, or strict right, 
i t  should not be allowed to be reversed (though in a direct proceeding 
in the same court) a t  the cost of an innocent purchaser. 

If injured, the plaintiff must look for redress, either to him who 
falsely assumed to be her guardian, or the officer who incautiously 
passed her estate into his hands. Though, if i t  be true that  an ap- 
pointment of a guardian for her was really made, and that  the omission 
of the clerk to  record the same is the source of trouble between the 
parties, i t  would be better, perhaps, to  have the record of the county 
court so amended as to  show the truth-which amendment can 
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(205) be made under the sanction of the superior court. Stanly v .  
Massingill, 63 N. C., 558. 

The plaintiff's action must be dismissed with costs to all the de- 
fendants except the defendant Schonwald. 

Error. Judgment accordingly. 

Cited: Gilbert v .  James, 86 N.C. 251; Morris v .  Gentry, 89 N.C. 
252; England v .  Garner, 90 N.C. 200; Tate  v .  Mot t ,  96 N.C. 22; 
Branch v .  Grif in,  99 N.C. 182; Tyson v .  Belcher, 102 N.C. 115; Her- 
bin v .  Wagoner, 118 N.C. 661; Barcello v .  Hapgood, 118 N.C. 726; 
Harrison v .  Hargrove, 120 N.C. 104; Millsaps v. Estes, 137 N.C. 544; 
Card v. Finch, 142 N.C. 148; Rackley v. Roberts, 147 N.C. 208; 
Rutherford v .  R a y ,  147 N.C. 262; Yarborough v. Moore, 151 N.C. 119, 
120; Lawrence v .  Hardy,  151 N.C. 129; Hughes v .  Pritchard, 153 N.C. 
144; McDonald v .  Hoffman, 153 N.C. 256; Harris v. Bennett, 160 N.C. 
344, 346; Thompson v. Rospigliosi, 162 N.C. 153; Massie v .  Hainey, 
165 N.C. 179; Pinnell v .  Burroughs, 168 N.C. 320,321; Wooten v .  Cun- 
ningham, 171 N.C. 126; Starnes v .  Thompson, 173 N.C. 468; Welch 
v. Welch, 194 N.C. 637, 638; Graham v. Floyd, 214 N.C. 83; Coxe 
v. Charles Stores Co., 215 N.C. 384; Powell v. Turpin, 224 N.C. 70. 

WILLIAM HOLNIES AXD WIFE v. DUNCAN HOLMES AND WIFE. 

Deed-Equitable Estate-Contract of Xale of Land-Married 
Women-Purchaser Affected wilh Notice of Trust. 

1. An equitable estate in fee may be declared without the use of the word 
"heirs," if an intention to pass such estate can be gathered from the in- 
str~uinent. 

2. A par01 contract of sale of an equitable (as  well a s  a legal) estate in land 
is void under the statute. 

3. The decision in Scott v. Battle, 85 X.C. 184, that a married woman's contract 
affecting her estate in  land is void unless made in strict compliance with 
the statute in reference to taking her privy examination, is approved. 

4. One who uses a deed in the necessary deduction of his title, which discloses 
an equitable title in another, is affected with notice of the trust. 

CIVIL ACTION tried a t  Spring Term, 1880, of NEW HANOVER Superior 
Court, before Avery,  J. 

On the 20th day of June, 1851, Williams S. Campbell conveyed the 
land in controversy to  W. C. Bettencourt and four other persons and 
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their heirs, or the survivor of them, "in trust for Sarah Moore"-- 
now the fenie plaintiff Sarah Holmes. In  declaring the trust 
there were no words of inheritance used. (206) 

On the 13th December, 1858, the said trustees conveyed the 
same land to T .  C. Worth-the said Sarah being then covert. I n  
1862 Worth died, and his executors, under a power contained in his 
will, conveyed i t  to  one Fitzgerald, m-110, in 1864, conveyed it to the 
feme defendant Elizabeth Holmes. In  all these several mesne con- 
veyances, the land is described as that "which was conveyed to the 
said Bettencourt and others in trust for Sarah Moore by William S. 
Campbell, by deed, bearing date the 20th June, 1851, and registered," 
etc. 

The plaintiffs offered evidence going to show that the feme plain- 
tiff had not assented to the conveyance of the land to Worth by her 
trustees; and on the other hand the defendants offered evidence not 
only of such assent on her part, but that  the real consideration of 
the conveyance was the emancipation by Worth of a certain slave, 
who was the sister of the fenie plaintiff. 

The first issue submitted to  the jury was as follows: Was the deed 
executed to Worth, by the trustees, with the verbal consent of the 
feme plaintiff? Ans. No. 

Another was: Did the plaintiff verbally consent to  the execution 
of the  deed to Worth, in consideration of the emancipation of her 
sister by him? Ans. Yes. 

The jury also find tha t  thc plaintiff received no valuable considera- 
tion for such conveyance to  Worth, and that all the purchasers had 
notice of the trust a t  the time of purchasing. The defendants moved 
for judgment in their favor, upon the findings as made by the jury, 
which being refused, they moved for a mistrial on account of the con- 
tradictions in the findings. This motion was also refused, and judg- 
ment rendered, whereby i t  was declared that the defendants were seized 
of the  lands in trust  for the feme plaintiff, and directing tha t  
the same be conveyed to her in fee. Thereupon the defendants (207) 
appealed. 

Mr. D. J .  Devane, for plaintiffs. 
Messrs. Russell & Ricaud and ~WcRae & Strange, for defendants. 

RUFFIN, J .  The first exception, we consider, is the one taken to the 
judgment rendered in the court below. It is insisted that  inasmuch as  
no words of inheritance are used in declaring the trust in favor of the  
plaintiff Sarah, she took but a life estate, and it was error therefore 
to have adjudged a conveyance to  her in fee from the defendants. 

173 
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As a general proposition it  is unquestionably true, that in dealing 
with equitable estates, the courts of chancery adopt the same rules of 
construction that  the courts of law do, with reference to legal estates; 
but to  this there are some few exceptions, and one is, that  the use 
of the word "heirs," is not always necessary, in order to  give to  an 
equitable estate the character of inheritability, if i t  appear from the 
context that  such was the clear intention of the party declaring the 
trust. 2 Wash. on Real Property, 186. I n  Lewin on Trusts, 44, i t  is 
said that to declare a trust, one need only to  make his meaning plain, 
as to  the interest he intends to  give, without strictly regarding the 
technical terms of the common law, in the limitation of legal estates; 
and as instances, it is remarked, that  "an equitable fee may be granted 
without the word "heirs," and an equitable entail without the words 
"heirs of the body." 

Looking to the deed to the trustees in this case, we think it  suffi- 
ciently appears to have been the intention of the maker, Campbell, t o  
confer upon the plaintiff an equitable estate in fee. The language of 
the instrument is-"to W. C. Bettencourt, etc., and their heirs, or the 

survivor of them, in trust for Sarah Moore." The whole estate 
(208) and interest of the bargainor passed to  the trustees, and every- 

thing they took was charged with the trust in favor of the 
plaintiff. The trust was certainly intended to be coextensive with the 
legal estate, and as the one is in fee, so was the other intended to be, 
and so must we consider i t  to  be. 

The next position assumed for the defence is that  the plaintiff, in 
assenting to  the sale by the trustees to  Worth in consideration of the 
emancipation of his qlave, her sister, had parted with her trust estate; 
and this i t  is insisted she could do by parol, for that, as a trust estate 
may be created by parol, so may one be disposed of in that manner. 
We were furnished with no authorities in support of this position, and 
so far as our researches have gone, they are all against it. I n  Max- 
well v. TVallnce, 45 N. C., 251, a contract for the sale of an equitable 
interest in land was held to  be within the statute of frauds, and void 
unless in writing; and so too in Simms v. Killian, 34 N. C., 252, and 
Rice v. Carter, 33 N. C., 298. I n  fact, all the authorities, whether 
taken from the text-writers or from adjudged cases, concur in saying, 
tha t  wherever anything is done, which substantially amounts to a 
transfer, or parting with an interest, whether legal or equitable, in 
lands, the contract is for the sale of "an interest in or concerning 
lands," and comes within the statute. The distinction which obtains 
between such a transfer and an original declaration of a trust is clearly 
pointed out by PEARSON, C. J., in Shelton v. Shelton, 58 N. C., 292, 
and by the present Chief Justice in Shields v. Whitalcer, 82 N. C., 516. 
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But apart from the statute of frauds, the feme plaintiff was 
covert a t  the time of the alleged assent t o  the sale of the property, 
and incapable of making any contract, either parol or written, that 
could effect her estate in the land without a strict compliance with 
the statute which prescribes the manner in which the deeds of married 
women shall be executed and authenticated. Her contract then 
was void, and so absolutely void, that  no equity of any kind (209) 
can arise against her under it. I n  the very recent case of Scott 
v. Battle, 85 N. C., 184, this whole question was discussed, and it  was 
held that  a married woman, who had agreed by parol to  sell her lands 
and had received the purchase money and spent it, could not be re- 
quired to  refund it, before taking back her land. To hold otherwise 
it  was thought, would be to  nullify the statute regulating the contracts 
of a married woman, and to enable that  to  be done indirectly, which 
the law in express terms forbids to  be done directly. 

This renders it  unnecessary to consider the point as to  the contra- 
dictions in the verdict. For whether she assented t o  the sale or not, 
and whether her assent was founded on a valuable consideration or 
not, were all matters perfectly immaterial, and their solution by the 
jury, in no wise tended to a disposition of the controversy between 
the parties t o  the action. 

The deed to the trustees, besides that  i t  conferred upon them no 
power t o  sell the land, contained a clear declaration of a trust in favor 
of the plaintiff Sarah, and that deed was referred t o  in the recitals of 
all the subsequent conveyances. And it  is a well established rule, 
that  where a purchaser in the necessary deduction of his title must 
use a deed which discloses an equitable title in another, he will be 
affected with notice, and will be bound by any trust that  rested upon 
him from whom he purchased. Thompson v. Blair, 7 N. C., 583. 

The defendants were properly declared t o  be trustees for the plain- 
tiff, and we do not feel a t  liberty to  disturb the judgment rendered in 
her behalf. 

No error. Affirmed. 

Cited: Bond v. Moore, 90 N.C. 242; Justice v. Baxter, 93 N.C. 408; 
Dover v. Rhea, 108 N.C. 92; Fulbright v. Yoder, 113 N.C. 457; Clark 
v. Cox, 115 N.C. 96; Helms v. Austin, 116 N.C. 753; Wilson v. 
Leary, 120 N.C. 91; Hughes v. Pritchard, 122 N.C. 62; Allen v. Bas- 
kerville, 123 N.C. 127; Johnson v. Blake, 124 N.C. 109; Smith v. 
Proctor, 139 N.C. 319; Gaylord v. Gaylord, 150 N.C. 237; Smith v. 
Fuller, 152 N.C. 15; Thompson v. Power Co., 154 N.C. 21; Eubanks 
v. Becton, 158 N.C. 237; Hollowell v. Manly, 179 N.C. 264; Whichard 
v. Whitehurst, 181 N.C. 80, 81, 83, 84; Davis v. Robinson, 189 N.C. 
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600; Tire Co. v. Lester, 190 N.C. 415; Hardy v. Fryer, 194 N.C. 423; 
Randle v. Grady, 224 N.C. 656. 

(210) 
*JA4MES McLEOD v. C. W. BULLARD AND OTHERS. 

Mortgage-Sale of Equity of Redemption to Mortgagee-Burden 
of Proof-Judge's Charge. 

1. Where a mortgagor conveys his equity of redemption to the mortgagee ( the 
deed for the land containing a power to foreclose by sale) and the former 
brings a n  action for possession, and a n  account of the rents, and cancella- 
tion of the deed, the burden of proof is upon the mortgagee to shew by 
evidence other than the deed itself, that  the transaction was fair  and that  
he paid for the property what i t  was worth, in order to  rebut the presump- 
tion of law that  the conveyance is fraudulent-a mortgagee being included 
in the class of trustees to whose dealings with their cevtui que trust the 
presumption is applied. 

2. A proposition of law, given in a charge to the jury, which is in terms too 
comprehensive or without its necessary limitations, cannot for that  reason 
be assigned for error, if i t  be appropriate to the case and not calculated 
to mislead. 

PETITION to rehear filed by defendants and heard a t  February Term, 
1882, of THE SUPREME COURT. 

The facts are fully stated in same case, 84 N. C., 515. 

Messrs. Shaw, McNeill, and Hinsdale & Devereux, for plaintiff. 
Messrs. Burwell & Walker, for defendants. 

SMITH, C. J. At  the trial of this cause in the superior court, the 
jury were charged that  while ordinarily he who alleges fraud in a 

transaction must prove it, yet when the relation of mortgagor 
(211) and mortgagee exists, and while it  exists, the former conveys his 

equity of redemption in the land to the latter, the burden of 
proof is shifted from the mortgagor t o  the mortgagee, and the presump- 
tion of law will arise that  the conveyance is fraudulent, but the pre- 
sumption may be rebutted by showing that the consideration of the 
deed was fair and adequate, and no fraud actually practiced. This 
ruling approved on the former hearing, we are now asked to review 
and reverse, as erroneous in law. 

*ASHE, J.. having been of counsel, did not sit on the hearing of this case. 
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The substance of the instruction is, that between such parties, some- 
thing more is required than the mere production of the deed and proof 
of execution, to repel the inference that the conveyance or release of 
the equitable estate of the mortgagor, was not fairly obtained, and to 
give it validity and operation. 

The argument has been full and exhaustive, and numerous cases 
cited, exanlined and criticized, to show that a mortgagee is not included 
in the class of trustees to whose dealings with their cestuis que trust 
the  presumption is applied, and especially when the power of sale is 
not conveyed in the mortgage deed. The benefit of this distinction be- 
tween mortgages with and without a power of sale cannot be made 
available to the defendants, whatever of force it may possess, since 
the deed is not an exhibit, nor its provisions set out in the record so 
tha t  we can see whether i t  belongs to  the one or the other class, and 
i t  is a well settled rule, that  one who alleges error must show in what 
i t  consists. and hcnce the plaintiff should make i t  appear that  no such 
power was vested in the mortgagee and tlie decision heretofore ren- 
dered was predicated upon the idea that  the mortgage did not contain 
a power of sale, and nothing now appears to controvert that  fact. 
We knom- that the prevalent practice is to insert such a provision in 
a mortgage, as in other conveyances to trustees to secure debts, and 
more especially in such as are intended to secure future advances, 
in order that the coerced repayment may be prompt and in- 
expensive, and upon such an instruction, in the absence of evi- (212) 
dence to the contrary, we must assume the instruction to have 
been predicated; and if such was not the character of the mortgage, it 
was the duty of the appellant to  make the fact appear. 

The discussion has been confined to tlie abstract proposition, an- 
nounced in the charge to the jury as a rule of law, and without regard 
to  the facts of the case then depending. Rut a proposition of law, 
laid down in terms too comprehensive, or without its necessary limi- 
tations, if appropriate to the case and not calculated to mislead, can- 
not for that reason be assigned for error, because i t  could not be preju- 
dicial to  the complaining party. I t  is necessary therefore to consider 
the aspect of the case and the antecedent relations of the parties, as 
they were presented by the evidence when the instruction was given. 

The essential allegations of the complaint are set out in the report of 
the case, (84 S. C., 515) and need not be repeated. The findings of 
the jury upon the issues outside of that to which the instruction is 
pertinent, in a condensed form, may be thus stated: 

The debt due to 1\1cKeithan, the money to pay which had been 
furnished by the plaintiff, m-as used in obtaining an assignment of it, 
and with the plaintiff's consent, to  the end that the land might be sold 
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under execution and bid in for the plaintiff, and this was a mutual 
agreement between them. At the sale the defendant suppressed com- 
peting bids by representing to  those present that  he was buying for 
the plaintiff, and becoming the purchaser a t  a price far below its 
value, which is estimated by the jury a t  $3,000, took the sheriff's deed 
conveying the title to himself. The allegations made by the plaintiff 
in regard to the agreement for the purchase of the property a t  the 
sheriff's sale, and any equity set up in that  behalf, are expressly 

denied. The deed conveying the defendant's equity of re- 
(213) demption, or as expressed in the language of the mortgagor in 

the instrument, "all my legal and equitable interest in and to a 
ccrtain tract of land," describing it, without mention of the antecedent 
mortgage, or the equity arising out of the par01 contract in regard to  
the sale under execution, recites as its consideration the discharge of 
a debt of no specified amount and the sum of $400 then paid. It was 
furthermore charged and denied that  this release of January 3rd, 1873, 
had been procured by the defendant's misrepresentation that  i t  was a 
bond for the arbitration of their unsettled matters, and from the plain- 
tiff when so drunk that he did not understand what he was doing or 
the conseauences of his act. 

These then were the relations between the parties, when the jury 
were directed to require some evidence beyond that furnished by the 
deed itself, that  its consideration was fair and adequate, and that there 
was no fraud practiced in procuring its execution. Surely if the pre- 
sumption from a supposed undue influence exercised, can arise in any 
case and call for explanation, i t  does arise out of the fiduciary relations 
subsisting between these parties. 

But  considered as an abstract proposition disconnected with the 
special attending circumstances, we do not hesitate to  affirm its cor- 
rectness in its application to dealings between the parties to a mort- 
gage containing a power of sale vested in the mortgagee, to the 
same extent as to  other fiduciary or confidential relations. It be- 
comes therefore necessary to  refer to  our own adjudications and other 
authorities bearing upon the question. 

I n  Chapman v. Mull, 42 N. C., 292, the late Chief Justice declares 
in express words that a mortgage does not create the trust to  which 
the rule applies, that  presumes a deed to have been fraudulently ob- 
tained, and requires affirmative support in order to its validity, yet 
he adds that  "the relation is always a circumstance which creates 

suspicion and aids in the proof of an  allegation of oppression 
(214) and undue advantage, when there is gross inadequacy of price 

and other circumstances tending to show fraud." He  also says 
"that the court is inclined to  the opinion that  the principle, as between 
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trustee and cestui que trust, may be applicable to  a case, when the 
conveyance is absolute upon its face, and the fact of  i t s  being a mere 
security rests in par01 proof, and is controverted." This principle, as 
explained and defined in Allen v .  Bryan, in the same volume a t  page 
276, by the same eminent judge, is, "that in dealings between the trustee 
and cestui que trust, while not prohibited, are watched with great jeal- 
ousy, and the trustee is required to  show affirmatively that the deal- 
ing was fair and for a reasonable consideration." To  the same effect 
is Baxter v .  Costin, 45 N.  C., 262. So in Whitehead v .  Hellen, 76 
N.  C., 99, i t  is said that  "courts of equity look with jealousy upon all 
dealings between the trustee and his cestui que trust, and if this mort- 
gagor had by deed released his equity of redemption, we should have 
required the plaintiff to take the burden of proof and satisfy us  that 
the m a n  whom he had i n  his power, manacled and fettered b y  a mort- 
gage and a peremptory power of sale, had, without undue influence and 
for a fair consideration, executed a release of his right to redeem the 
land." 

The reason why a mortgagee is not allowed a t  the making of the 
deed t o  contract for a beneficial interest out of the mortgaged premises, 
is, says CHANCELLOR KENT, "because the mortgagee from his situa- 
tion wields a very influential motive and has great advantage over the 
mortgagor in such a transaction." 4 Com., 143. 

In deciding upon transactions between the parties t o  a mortgage, 
courts of equity, remarks another author, will "jealously examine" 
whether the mortgagee has taken advantage of the necessities of the 
mortgagor; when the loan has been coupled with or followed by any 
other transaction beneficial to  the lender, the inequality in the situation 
of the parties will be evidence that the dealing was produced by  
the influence derived from the mortgage, and on that  ground (215) 
it  will be set aside as fraudulent. 2 Hov. Frauds, ch. 22, p. 130. 

"To give validity to  such a sale by the mortgagor," is the language 
of Mr.  Justice SWAYNE speaking for the court in Villa V .  Podriquex, 
12 Wall., 323, "it must be shown that the conduct of the mortgagee 
was in all things fair and frank, and that  he paid for the property 
what i t  was worth." 

Although the equity of redemption may be released, yet i t  is "sub- 
ject to  the qualification," says another author, "that the court looks 
upon such transactions with jealousy, and will set aside a purchase 
where from the influence of his position, the mortgagee has bought a t  
a less price than others would have given." 2 Jones on Mort., Sec. 711. 

The language of LORD REDESDALE to the same effect is quoted with 
approval by SIR JOHN STEWART in Ford v .  Olden, 3 Law Rep. Eq., 461. 
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Mr. BIGELOW classes this among the confidential relations governed 
by the rule, as is mentioned in the former opinion, and reiterates the 
words of Mr. Justice SWAYKE, that "to give validity to such a sale by 
the mortgagor, i t  must be shown that  the conduct of the mortgagee 
was in all respects fair and frank, and that he paid for the property 
what i t  was worth. He must hold out no delusive hopes; he must ex- 
ercise no undue influence; he must take no advantage of the fears or 
poverty of the other party. Any indirection or obliquity of conduct 
is fatal to  this title. Every doubt will be resolved against him." Big. 
Est., 259. 

What practical force can be given to these expressions, declaring the 
jealousy and scrutiny with which such dealings are watched, unless it 
be meant that the naked production of the mortgage deed will not suf- 
fice unless accompanied with some evidence of the fairness of the trans- 
action in which it  had its origin? and what is this but another mode 
of saying that  the presumption is against i t  and must be repelled? 

Look a t  the incidents of the relation itself. The mortgagee is 
(216) the depositary of the legal estate, and holds i t  for the security 

of his own debt and then in trust for the mortgagor. He may 
enter upon the land or recover it  by action for the purposes of the 
trust. He  may sell and dispose of the land under the power conferred. 
I s  not his influence potential and the mortgagor's condition dependent, 
if not t o  the same degree, as in other cases of trust? And why should 
the rule vary? 

We have held that  if he buys a t  a sale made under a prior mort- 
gage, he does not acquire the title for his own personal benefit, but 
removes an incumbrance and charges the cost of it, as a prior lien, 
upon the property itself-and this because he cannot take advantage 
of his position to  the injury of those whose interests are committed 
to  his protection. Taylor v. Heggie, 83 N. C., 244, and the cases 
there cited. 

We suppose when it  is said that  a release t o  the mortgagee is not 
obnoxious to  the imputation of fraud, as in other trusts, reference is 
had to  such as contain no power of sale, and the foreclosure of which 
must be sought in the action of the courts alone. But even if this 
was one of that  class, there is the superadded trust growing out of 
the par01 contract and adhering to the sheriff's sale and conveyance of 
the equity of redemption, and with this complication the case comes 
directly within the terms in which the court thinks in Chapman v. 
Mull, supra., the unfavorable presumption will be raised. 

We are gratified to  find in the accompanying certificate of counsel, 
required in applications for a re-hearing, that i t  is not inconsiderately 
given, but is the result of research into the authorities and a careful 
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,exanination of them. It was to secure this that the rule has been late- 
ly modified. 

The extension of the rule, as indicated, to mortgages in the form so 
generally in use, and in which the foreclosure after default is left to  
the discretion of the creditor mortgagee, will tend to promote 
open and fair dealing between the parties, and the possession (217) 
and production of evidence of the transaction when it is drawn 
in question. This will be of little inconvenience to  the one and a 
great protection to  the other. We must therefore adhere to our former 
ruling, and refuse to disturb the judgment. 

No error. Affirmed. 

Cited: Tillery v. Wrenn, 86 N.C. 220; Dawkins v. Patterson, 87 N.C. 
387; Cole v. Stokes, 113 S . C .  274; Jones v. Pullen, 115 K.C. 472; 
Trust Co. v. Forbes, 120 N.C. 359; Hauser v. Morrison, 146 N.C. 251; 
Cauley v. Sutton, 150 S .C.  329; Ray v. Patterson, 170 N.C. 229; 
Hardware Co. v. Lewis, 173 N.C. 302; Jones v. Williams, 176 N.C. 246; 
Lawrence v. Beck, 185 N.C. 201; Hinton v. West, 207 K.C. 715; King 
v. Lewis, 221 K.C. 317; Dobias v. White, 239 N.C. 415. 

MART E. TILLERT AND OTHERS T'. A. WRENS AXD OTHERS. 

Injunction-Mortgagor and Mortgagee. 

,411 injunction was properly granted until the hearing to restrain the sale of 
land (under terms embraced in a contract of purchase) to secure payment, 
not of the original debt, but of a disputed portion of it, alleged to have been 
incurred by reason of the necessitous circumstances of the rendee (or  
mortgagor). Review of cases where equity will reliere against a contract, 
by SMITH, C. J. 

APPEAL from an order continuing an injunction made a t  Fall Term, 
1880, of HALIFAX Superior Court, by Graves, J .  

The material facts set out in the complaint as the grounds of the 
relief demanded, are these: 

The plaintiffs, on March 15th, 1875, entered into a contract with 
the defendant, Wrenn, for the purchase of the tracts of land described 
in the complaint, for the sum of $2,266.64 m-hereof one-fourth was to  
be paid in cash, and the residue secured in three several bonds, each 
for an equal part thereof, bearing interest from that date, and ma- 
turing successively on the first day of January in the years next 
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(218) ensuing. The vendor, thereupon, executed to the plaintiffs his 
obligation to make title on the payment of the purchase money 

and interest a t  the rate of eight per cent. accruing thereon, and reserv- 
ing the right to sell the lands upon default. 

Divers payments were made in reduction of the debt, and when the 
last bond became due, the unpaid residue was $1,264.30, as shown in 
a statement of the account rendered by the said Wrenn. Being unable 
from bad crops, low market prices, and the loss occasioned by the fail- 
ure of a consignee to raise the sum of $400, demanded as a condition 
of further indulgence by the creditor, TilTrenn, or instead of the money, 
the assumption of a large insolvent debt due to him from the firm of 
H. L. Tillery & Bro., the members of which soon after were adjudged 
bankrupts, and for which the plaintiffs were in no manner responsible, 
and compelled by the pressure of their necessities, they accepted the 
alternative proposition. Accordingly the lands embraced in the con- 
tract for title were conveyed by the vendor to the plaintiffs; the latter 
executed their three several notes of $707.45, each bearing eight per 
cent. interest from date, and payable on January 1st of the next 
and two succeeding years, respectively, in an aggregate sum nearly 
double the amount then owing by them, and the plaintiffs reconveyed 
the said lands to the defendant Dunn, in trust to secure the notes, with 
a power vested in him to make sale in default of payment. Some 
payments have been since made, and the notes being due, the trustee, 
by direction of the secured creditor, has advertised and would proceed 
to sell unless prevented by the interference of the court. 

The plaintiffs using the complaint, sworn to by both, as an affidavit 
in support of their application, moved for an injunction, forbidding 
the sale, before the judge, who designated a future day for the hearing 

of the motion before Graves, J., upon notice to the defendants, 
(219) and meanwhile directed a restraining order to issue. The matter 

coming on to be heard before him, the defendants introduced 
their separate answers to the complaint, admitting the material allega- 
tions of fact in reference to the antecedent transactions between the 
parties, denying, however, every imputation of fraud, oppression or 
unfairness on the part of either defendant, practiced, threatened or 
intended, and declaring that the assumption of the debt of their 
brothers by the plaintiffs was their own unsolicited and free act, 
in order to obtain an extension of time and avoid the sale and fore- 
closure authorized in the contract for title. There were other affidavits 
produced by the plaintiffs in corroboration, which i t  is unnecessary to 
notice in detail. His Honor upon the evidence adjudged and ordered 
"that so much of the restraining order theretofore granted, as restrained 
the defendants from selling for the H. L. Tillery & Bro. debts, as 
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set out in the complaint, or any part thereof, be continued to the hear- 
ing," and that,  as to what remained, constituting the original indebt- 
edness, and reduced by payments made thereon by or for the plaintiffs, 
the restraining order be dissolved, and the trustee, Dunn, left a t  
liberty to  proceed and sell for its satisfaction. From that part of 
the judgment which continues in force the restraining order, the de- 
fendants appeal. 

Messrs. Walter Clark and Mullen & Moore, for plaintiffs. 
Messrs. Gilliam & Gatling and Kitchen & D u m ,  for defendants. 

SMITH, C. J., after stating the case. The gravamen of the com- 
plaint, and the ground upon which the interposition of the court is 
asked, are the imposition of this large additional burden of indebted- 
ness, for the sole consideration of delay and submitted to from the ne- 
cessitous circun~stances to the plaintiffs, by one who occupied 
towards them, a t  the time, a relation very similar to that  sub- (220) 
sisting between mortgagee and n~ortgagor, of which position the 
creditor took an unreasonable advantage and should not be allowed 
to avail himself. 

A court of equity will not relieve against a contract voluntarily en- 
tered into, and not superinduced by misrepresentation or oppression, 
though its terms may be very onerous, where the parties deal on equal 
terms, and there are no confidential relations from which an undue in- 
fluence may be inferred. Those who make bargains must ordinarily 
abide by them, for the court will not interfere with the enforcement 
of contracts, because of their consequences, unless the inequality of 
the contracting parties is such as to  give one of them the opportunity 
of dictating to  the other his own terms, and the contract itself is so 
unreasonable as to indicate that  the power was exercised in bring- 
ing about its execution, involving duress. Potter v. Everitt, 42 N. C., 
152. 

I n  Futrill v. Futrill, 58 1\T. C., 61, the court declare it to  be '.a great 
principle of public policy, that without any proof of actual fraud, 
such conveyances obtained by one whose position gave him power and 
influence over the other, should not stand a t  all if entirely voluntary, 
or should stand only as a security for what was actually paid or ad- 
vanced upon them, where there was a partial consideration." This is 
repeated and re-affirmed in Hartly v. Estis, 62 K. C., 167, and McLeod 
v. Bullard, ante, 210. 

We do not mean to say that  the plaintiffs are entitled to  be exon- 
erated from that  portion of the debt embraced in the injunction 
order, nor to  pass upon the merits of the controversy a t  this prelimi- 
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nary stage of the suit; but to annul the order would be virtually to 
decide the cause, since the relief sought of a perpetual injunction 
would become impossible if the land has been already sold, and would 
be confined to a return of the proceeds wrongfully applied. The plain- 

tiffs under the interlocutory order, must pay their original debt 
(221) to avoid a sale, and if this is done the property becomes a 

much greater security for the part in dispute. The defendant, 
Wrenn, is not damaged, nor his interests affected, except by the delay, 
as to this portion of his claim, if adjudged to be entitled to it, and for 
this the large interest it bears affords ample compensation. As was 
remarked in a late case: "Nor will the court upon an interlocutory 
application pass upon the merits of the controversy, but leave them to 
be determined upon the final hearing." Morris v. Willard, 84 N.C. 
293, and cases cited in the opinion. 

While the postponement of the sale for the disputed portion of the 
debt cannot injuriously affect the creditor, the enforcement of it 
under the deed in trust may inflict irreparable damage upon the 
plaintiffs, should they ultimately prevail in the suit. 

Under these circumstances, we think the modified injunction was 
entirely proper, and the judgment appealed from must be affirmed. 

Let this be certified. 
No error. Affirmed. 

ROBERT 11. PARKER, ADM'R, V. WIIIMINGTON & WELDON RAILROAD 
COMPANY. 

Negligence-Railroads. 

1. While crossing a railroad track the plaintiff's intestate was killed by a train 
which had left a station on schedule time and attained a speed of twenty 
miles an hour; the deceased was working a t  a steam-mill located near the 
t rack;  when first seen by the engineer he was about 100 feet from the 
engine, and making no effort to  get out of the way;  the engineer put on 
brakes and shut off steam, but gave no signal by bell or whistle; Held that  
the contributory negligence of the deceased relieves the company of re- 
sponsibility. 

2. One crossing a railroad track must be on the alert to avoid injury from 
trains that may happen to be passing ; and the omission of the engineer to 
give the precautionary signals of the approach of a train, when i t  in no 
way contributed to an alleged injury, does not impose a liability upon the 
company. 

(222) CIVIL ACTION for damages tried at  Fall Term, 1879, of HALI- 
FAX Superior Court, before Avery, J. 
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Verdict for the defendant. Motion to  set aside verdict refused. 
Judgment for defendant, appeal by plaintiff. 

Messrs. J .  B. Batchelor, Thos. N .  Hill and Day & Zollicoffer, for 
plaintiff. 

Messrs. Spier Whitalcer and Gilliam & Gatling, for defendant. 

SMITH, C. J. The facts out of which arises the present action for 
damages in causing the death of James W. Parker, the plaintiff's intes- 
tate, are few and undisputed. The deceased was employed, and had 
been for sometime previous, a t  a steam mill erected on land of the 
defendant company, and with their consent, near the track of the road 
and about three-fourths of a mile distant south from the town of En- 
field. Near the mill was a crossing over the road-bed, used by persons 
visiting it. On the afternoon of December 14th, 1878, according t o  
schedule time, the regular passenger train with six coaches attached 
left the station a t  Enfield, and proceeding towards Wilmington had 
attained a speed estimated a t  the rate of 20 miles an hour, and was 
nearing the crossing, when the deceased, emerging from behind a build- 
ing, was seen to  enter upon the crossing and turn and move two or 
three steps in the direction of the advancing train. When first observed 
by the engineer, he was about 100 fect from the engine, and apparently 
unconscious of danger, and making no effort to  get out of the way; 
the latter a t  once put on brakes and shut off steam to diminish the 
speed of the train, and give him longer time to escape. No signal was 
given by bell or whistle, and the officer in charge says it  was 
impracticable to  do all, and he then, as now, thought the course (223) 
pursued was best calculated to  avert a collision. The intestate 
was stricken down and so severely injured as to  live but a few hours 
afterwards. The brakes were of the most approved kind, and with 
the cutting off of the steam could be made to bring the train, moving 
a t  the rate stated, to  a halt in 350 feet, and the superintendent of the 
road, with many years' experience in running trains, concurred in the 
opinion that  the most prudent course in such emergency was that taken 
by the engineer t o  slacken the speed of the advancing train, and give 
more time for the deceased to extrrcate himself from his perilous posi- 
tion. A witness a t  the place, who saw what occurred, saw the de- 
ceased come out and enter upon the crossing and move a step or two 
forward with his hat covering his forehead and eating an apple when 
he was stricken down. The road a t  this point towards Enfield was 
nearly straight, and the tra.in could be seen for several hundred yards 
in tha t  direction by any one who would look. There was no signal 
given a t  the approach towards the crossing, nor was it  customary to 
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give any, as a warning; and the working of the machinery of the mill 
when in operation, niade so much noise tha t  the rumbling of a train 
would hardly be discernible, until one entered near the track and was 
beyond the houses which obstructed both the view and hearing of it. 
There was evidence of drinking habits of the deceased, and that  he 
had drunk something tha t  day, but none t o  show intoxication when he 
was smitten and killed, nor did any witness testify to any indications 
of his being in this condition by his conduct or speech. The de- 
ceased was 33 years of age and unmarried, and was at  once removed 
to  Enfield. As soon as the train could be stopped, the engineer went 
back to  the place where the deceased had fallen, and asked him if he 
was much hurt, but received no answer. 

During the examination of the plaintiff on his own behalf, 
(224) he was asked the two questions, which, after objection from the 

plaintiff, were allowed, and with the responses, are as follows: 
1. Did you go back to Enfield to  see about him? 
I did not go, owing to the condition of my family. I could not leave 

them. h l y  wife was so shocked a t  hearing the news, she went into 
spasms, and I did not think she would live till I got back, and I 
did not think it proper he should be brought home. 

2. Could not your son have been buried a t  home without your 
wife's knowing i t ?  

There was no burying ground there. 
The questions were permitted as affecting the witness' credit. 
The finding of the jury upon the series of issues submitted are in 

substance these: 
The plaintiff's intestate was guilty of negligence a t  the time of 

receiving the injury, and could have avoided it by using ordinary care 
on his part. 

The defendant, through the conduct of its agents, did not negli- 
gently run against the person of the deceased, nor was tha t  conduct 
wanton and careless, nor was the intestate's negligence in being on the 
track known in time to enable the manager of the train to  avoid the 
collision by the exercise of ordinary care and prudence. 

The instructions asked for the plaintiff may be condensed in the 
following propositions : 

It was gross negligence in the company's agent not to  blow the 
whistle when approaching the crossing, and again when the deceased 
was first seen. When the perilous position of the deceased on the 
track and in front of the engine was seen, i t  was the engineer's duty 
to  use ordinary care to avert the consequences of this negligent self- 
exposure, and if he fail to exercise such care, the company notwith- 
standing intestate's negligence, would be liable. The court declined 
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these requests, and so far as the instructions are the subject of (225) 
exception, charged the jury as follows: 

The rule of law in this state applicable to the case is that  when an 
injury arises neither from malice, design, or gross and wanton neglect, 
but only from the want of ordinary care, and both parties are in fault, 
the party injured is taken to have brought the injury on himself. Then 
adverting to  the rule that  while the jury must ascertain the facts, the 
court must declare whether they import negligence as a matter of law, 
His Honor proceeds to  say: 

If the plaintiff's intestate went upon the track and suffered injury 
from the passing train, he would be deemed negligent in so exposing 
himself to  danger, if by ordinary care and attention he could have 
either seen or heard the approaching train from his position or 
from the place of collision in time to  have made his escape, and this 
would be so whether he was then a t  a regular or public crossing-place, 
or elsewhere on the road track. Upon these facts the intestate would 
be chargeable with negligence and an affirmative response should be 
given to the first issue. If however he was in the use of and passing 
over a public crossing-place, part of a road or highway, or used by 
defendant's license as a means of access to  a public mill, and the 
engineer omitted t o  give the signal of his approach by blowing the 
steam-whistle, and the intestate was stricken and killed, not being able 
by the exercise of ordinary care and prudence to  see or hear the noise 
of the coining train in time to have moved from the track without 
injury, then the intestate would not be guilty of such concurring negli- 
gence as would deprive the plaintiff of redress. Could the deceased 
with ordinary care and attention have seen, had he looked, or heard the 
noise of the train in time to have left the track and removed to a place 
of safety, and failed t o  so protect himself, his own negligence would 
be deemed the cause of his injury, and the company would not be 
responsible. That  i t  would be negligence in the company, if 
nearing the crossing, whether public or used generally by license (226) 
as a way to the mill, the engineer failed to  give notice of his 
approaching train by blowing the whistle, whether any one was seen or 
not upon the track, and so if the engineer saw the intestate on the 
track and had reason from his manner or apparent condition to  be- 
lieve he did not see or hear the train, and failed t o  use the means 
a t  command to warn the intestate and had sufficient time to do so 
before the collision, the defendant would be negligent and responsible. 

The charge is expanded to great length, but what we have repro- 
duced presents the law as laid down and as resting upon the different 
hypotheses which the jury may adopt with sufficient precision to  en- 
able us to determine the correctness of the rulings. 
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Indeed the conceded facts leave little to the jury to pass upon. 
It is not controverted that the defendant's engineer did not and could 
not, by reason of an obstructing house, see the deceased until he was 
within about one hundred feet of him, and did then, as the expert 
testifies, do what was best to be done, and all that could be done to 
prevent the injury. 

The intestate for some unaccountable reason seems to have been 
insensible to his danger, in full view of the rapidly advancing engine, 
and as if paralysed, made no attempt to get out of its way. The only 
possible imputation upon the prudent conduct of the engineer is in 
the omission to give the warning in season to keep off persons about 
to cross, but even this does not dispense with all personal attention to 
one's own safety. If the omission be neglect in the company, much 
greater is the neglect of the deceased who, when aware of the runnings 
of the regular trains, and just when one was expected, walks and re- 
mains upon the track without looking out for its approach, or making 

any movement to get out of its way, until rushing on, it strikes 
(227) him to the earth. I t  is to be presumed that a rational being 

will not needlessly venture into places of peril, and if he does, 
that he will use proper precautions to guard against injury. If he 
fails to do either and suffers damage in consequence, i t  must be re- 
garded as caused by his own rash act and inattention to his own 
security. "Negligence is a relative term," remarks the court in N. J. 
Ex. Co. v. Nichols, 3 N. J., 439, "depending upon the circumstances 
under which the injury was received, and the obligation which rests 
on the party injured to care for his personal safety. A person crossing 
a railroad track, though rightfully there, must be on the alert to avoid 
injury from trains that may happen to be passing." 

"The company's servants may ordinarily presume," is the con- 
clusion derived from an examination of numerous cases by a recent 
author whose work exhibits large research and precision of statement, 
"that a person of full age and capacity who is walking on the track 
a t  some distance before the engine, will leave it in time to save him- 
self from harm; or if approaching the track, that he will stop, if it be- 
comes dangerous for him to cross it. This presumption may not be 
justified under some circumstances, as when the person on the track 
appears to be intoxicated, asleep or otherwise off his guard." Pierce 
Railroads, 331. 

"The more approved statement of the doctrine of contributory neg- 
ligence," says the same author, "is that a person cannot recover for 
an injury to which he contributed by his own want of ordinary care." 
Ib., 323. 
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The only culpability which can be charged upon the company is 
the failure to  give the precautionary signal of the approach to  an in- 
tersecting way where travelers might be expected to be found, and 
thus prevent their moving upon the track, but this omission when in 
no manner causing or contributing to the injury, does not impose a 
liability upon the company. If the traveler knew by other 
means of the coming train, the omitted warnings could not be (228) 
deemed the cause of the collision. Ib., 351. 

But  without accumulating references to the numerous decided cases, 
of which the defendant's counsel has furnished us many very much 
in point, we prefer to rest our decision upon the authority of a recent 
case, clearly resenibling that before us, and in which a large array of 
cases was brought to  the attention of the supreme court-Railroad 
Company  v .  Houston, 95 U .  S. Rep., 697; Mr. Justice FIELD says: 
"If the positions most adrantageous for the plaintiff be assumed as cor- 
rect, that  the train was moving a t  an unusual rate of speed, its bell 
not rung, and its whistle not sounded, i t  is still difficult to see on 
what ground the accident can be attributed solely to the negligence, 
unskillfulness or criminal intent of the defendants' engineer. Had  the 
train been moving a t  an ordinary rate of speed, it would have been 
impossible for him to stop the engine when within four feet of the 
deceased. " " " " " * The failure of the engineer to sound 
the  whistle, or ring the bell, if such were the fact ,  did not relieve 
the deceased from the necessity o f  taking ordinary precautions for 
her safety.  Negligence of the conipany's employees in these partic- 
ulars was no excuse for negligence on her part. She mas bound to  listen 
and to look before attempting to cross the railroad track in order to  
avoid an  approaching train, and not to  walk carelessly into the place 
of danger. Had she used her senses, she could not have failed both 
to  hear and to see the train which was coming. If she omitted to use 
them, and walked thoughtlessly on the track, she was guilty of cul- 
pable negligence, and so far contributed to  her injuries as to deprive 
her of any right t o  coniplain of others. If using them, she saw the 
train coming and yet undertook to cross the  track, instead of waiting 
for the train to pass, and was injured, the consequences of her 
mistake and temerity cannot be cast upon the defendant. No (229) 
railroad company can be held for a failure of experiments of 
that  kind." 

The  instructions of the court are quite as favorable as could be asked 
for the  plaintiff, and he a t  least has no grounds of complaint of the 
charge. I t  may be a question whether the facts admitted of any 
hypothesis upon which the jury could find negligence in the defendant. 

189 
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The testimony was that but 3 or 4 seconds would elapse before the 
engine would traverse the distance from it to the point a t  which the 
deceased was first seen, and that brief interval allowed only the use of 
the means adopted to slacken the speed of the train and afford more 
opportunity for him to escape. 

But the verdict settles the fact that while the deceased was, the de- 
fendant was not negligent in causing the loss of the life of the former. 

An exception to the evidence received remains to be considered. 
This is in our opinion also untenable. 

The indifference to his son's death which the inquiry proposed to 
elicit from the plaintiff, who testified, and who would be entitled to 
whatever should be recovered, might have some bearing upon the 
value of his evidence in estin~ating the pecuniary damages resulting 
from the death of the son. But it is a sufficient answer to the objec- 
tion to the question allowed, that the witness made no statement de- 
rogatory to himself, and fully explained his reasons for not allowing 
the body of the deceased to be removed and buried a t  his own resi- 
dence. The objection lies not to the question, but to the evidence 
it elicits, and when no ansxer is given, or an answer in direct op- 
position to the intimation conveyed in the query, no ground is afforded 
for exception. 

The error, if there be error in admitting the question, is harmless 
and does not vitiate the verdict. 

Upon a review of the whole case, we see no error, and the judgment 
must be affirmed, and it is so ordered. 

No error. Affirmed. 

Cited: Rigler v. R.R., 94 X.C. 610; Walker v. Reidsville, 96 N.C. 
385; Troy v. R.R., 99 N.C. 307; LWCA~OO v. R.R., 105 N.C. 153; Daily 
v. R.R., 106 K.C. 307; Deans v. R.R., 107 K.C. 691 ; Meredith v. R.R., 
108 N.C. 617; Clark v. R.R., 109 N.C. 453; Matthews v. R.R., 117 
N.C. 642; Purnell v. R.R., 122 N.C. 848; Bessent v. R.R., 132 N.C. 941 ; 
Hodgin v. R.R., 143 N.C. 97; Crenshaw v. R.R., 144 N.C. 323, 325; 
Smith v. R. R., 145 N.C. 104; Austin v. Charlotte, 146 N.C. 339; 
Beach v. R.R., 148 N.C. 160, 163; Coleman v. X.R., 153 N.C. 327; 
Exum v. R.R., 154 N.C. 411; Ovens v. Charlotte, 159 N.C. 333; Pat- 
terson v. Power Co., 160 N.C. 580; Talley v. R.R., 163 N.C. 577; Aber- 
nathy v. R.R., 164 N.C. 94, 95; Ward v. R.R., 167 N.C. 151, 155; 
Treadwell v. R.R., 169 N.C. 699; Davis v. R.R., 170 N.C. 586; David- 
sonv. R.R.,171N.C.636; Boylesv. R.R., 174N.C.623; Perry v.R.R., 
180 N.C. 307; Wagoner v. R.R., 238 N.C. 173. 
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Confederate Cwrency-Scale of  Legacy.  

A legacy of one thousand "dollars" gken  in a will executed in June, 1863, the 
testator dying soon afterwards, is subject to the legislative scale of depre- 
ciation which is also applicable to payments made thereon in Confederate 
money, according to the date of each. 

APPEAL from an order made at Fall Term, 1881, of CATAWBA Superior 
Court, by Seymour ,  J. 

This was a special proceeding commenced in the probate court for 
a settlement of the estate and construction of the will of Mahala 
Sherrill, in which, on a former appeal, the question involving the 
amount of assets in the hands of the executor m7as passed upon. 75 
N. C., 468. 

The question now is as to  the proper distribution of the fund, and 
from the ruling of His Honor, as set out in the opinion of this court, 
upon exceptions to a referee's report, the defendants appealed. 

Messrs. H o k e  & H o k e  and Bat t le  & Mordecai, for plaint i f fs .  
Messrs. J .  144. Clement  and M. L. 1McCorkle, for defendants .  

SMITH, C. J. Mahala Sherrill made her will on June 19th, 1863, 
and died during that  sunmier. The testatrix divides her lands by a 
place on Ball's creek, called the "High Shoal," giving the portion above 
to L. N. Wilson, as trustee, for the use of her niece, Elizabeth 11. Wil- 
son, during life with remainder to  her lawfully begotten heirs of her 
body, and the portion below to Middleton D. Hobbs, as trustee, for 
the use of her niece, Belza A. James, during life, with a similar 
limitation over upon her death. The testatrix bequeaths to  the (231) 
same trustees respectively, three slaves to each, to  be held for 
the said nieces for life and with like limitations. 

I n  the second clause the testatrix gives a pecuniary legacy of one 
thousand dollars t o  the trustee for the use of the said Elizabeth M., 
and after several other bequests in money and personal property, 
disposes of the residue of her cstate as follomrs: 

Item 17. "My will and desire is that all the rest of my property, 
not herein disposed of, be sold, and all my debts paid, and the balance 
of the moneys arising after my debts are paid to  be equally divided 
between Elizabeth M. Wilson and B. A. James in trust as aforesaid." 

The executor paid in October and November of the year in which the 
testatrix died, the aggregate sum of $1,477, in confederate currency to 
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the trustee of the legatee I3. A. James; and in January, 1878, to the 
legatee herself the further sun1 of 8861 in national currency. The 
executor has paid to the trustee of Elizabeth M. in the month of 
August, 1863 and 1864, in confederate currency the amount of $690.25. 
and in 1867 and 1868 the additional sum of $28.33 in currency of the 
United States. 

I n  considering the report of the referees and the exceptions thereto, 
his Honor was of opinion, and so ruled, that the $1,000 legacy is pay- 
able in currency, and not subject to  the scale, bearing interest after 
one year from the death of the testatrix; and that the payments made 
to the legatees in confederate money should be reduced by tlie appli- 
cation of the scale to each as of the several dates of each. It was 
thereupon adjudged that the residuum, after payment of the pecun- 
iary legacy to said Elizabeth i\l. and deducting certain specified 
charges, be divided equally between the said residuary legatees, the 

share of each being charged with the several sums paid to the 
(232) legatee in national currency; and that they have execution 

de bonis proprizs against the executor for the several sums 
found to be due. I t  was by consent further adjudged that  the sum 
recovered by said Elizabeth or her trustee, after deducting his corn- 
nlissions and one-half tlie allowance to the referees, when paid into 
the office, be distributed by the clerk in equal parts to  the said F1' A 1za- 
beth and her six named children, one seventh to each. 

The appeal is from the rulings in reference to the application of the 
scale to the legacies and the confederate currency received towards 
their discharge; and the case states that counsel on both sides agree 
that these rulings cover the matters in controversy that arise upon the 
exceptions, and it is therefore needless to set them out in detail. 

The convention which assembled after the close of the late civil 
war, passed an ordinance declaring that "all executory contracts solv- 
able in money, whether under seal or not, made after the depreciation 
of said (confederate) currency before the first day of May, 1865, (ex- 
cept official bonds and penal bonds payable to the state) shall be 
deemed to have been made with the understanding that  they were solv- 
able in money of the value of the said currency, subject to rebuttal." 

This mas to effectuate, not to  frustrate, the intent of the contracting 
parties, in affixing to the term used a sense in which it  was a t  the time 
understood by both. 

So in Thorington v. Smith, 8 Wall., 1, it was held by the supreme 
court of the United States, Chief Justice CHASE delivering the opinion, 
that  it n7as competent to show in an action brought on a promissory 
note executed in Alabama in November, 1864, for the payment of ten 
thousand dollars, that confederate treasury notes constituted the cur- 
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rency a t  that time in the state, and they were intended in the contract. 
The rule seems to be that when a currency is designated, that which 
is in universal use in the country where the contract is made, 
will be deemed to be the intended medium of payment. And (233) 
the same rule is applied in the construction of pecuniary legacies, 
with slight modifications. 

A legacy must be paid, says Mr. Toller, in the currency of the 
country in which the testator was resident a t  the time. Toller Ex., 321. 

Thus it is held that an annuity charged upon lands in Ireland, in a 
will executed by a testator residing in England, must be paid in Eng- 
land. Wallis v. Brightwell, 2 Per. Wms., 88. 

If a bond be given at  Dublin or a note a t  Jamaica, it must be paid 
in the current money. So, if in either place there is a sum of money 
left by will, it shall be paid to the legatee in current money. LORD 
HARDWICKE in Saunders v. Drake, 2 Atk., 465. 

Recognizing the general rule for determining the currency in which 
a bequest is to be paid, i t  is decided in Barham v. Gregory, 62 N. C., 
243, that  in a bequest of "one thousand dollars," contained in the will 
of a person who died in January, 1864, as of which date it speaks, the 
testator could not have meant it to be paid in confederate money, in- 
asmuch as i t  had then ceased to be the currency. A similar con- 
struction is put upon a pecuniary legacy of $2,500, given in the will of 
a testator who died in 1864, and the court declare the general rule to 
be "that a legacy is payable in the currency of the country a t  the 
date of the will, but here we had no currency, confederate notes having 
become so far depreciated as not to deserve the name." Alexander v. 
Summey, 66 N. C., 577. Yet in this very case the emancipation of the 
slaves had so reduced the estate, and the payment of this legacy in 
good money would have absorbed so large a portion of what remained, 
that  the legacy was cut down to a sum bearing the same ratio 
to that which its nominal amount would bear to the whole estate (234) 
unreduced by the loss of the slaves. 

We are reluctant, from any general intent inferred from the tenor of 
the will, to  interfere with the clear and positive dispositions of property 
made by the testator, because of subsequent casualties or losses in kind 
or value, the consequences of which he has not thought proper to cor- 
rect, and we are not disposed to go beyond the strict limits of the prece- 
dent. It is our province to ascertain and give effect to the intention 
of the testator, as expressed in the will, and we are not at  liberty to 
mould its provisions to suit the changed condition of the estate, whether 
resulting froin a conversion of one kind into another, or from the loss 
of a portion of it, because the testator has failed to make modifications 
in the instrument. 
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It is a more reasonable method of interpretation to give to testa- 
mentary dispositions in money, while confederate money was the only 
currency in use and was received in discharge of ants bellum debts, 
to consider them payable in the value of such currency of which the 
legislative scale is the measure. 

The court below inferred the kind of currency intended from an ex- 
amination of the provisions of the instrument, and a supposed equality 
in the bounty provided for the legatees. We think from the fact that  
the residue is directed to  be sold, the testator must rather have con- 
templated the appropriation of the proceeds in excess of the debts to 
the discharge of the several moneyed legacies, and none but confeder- 
ate currency could have been commanded by a sale. We must not 
overlook the fact that  notwithstanding the great depreciation reached, 
i t  was the only currency in circulation, (all other having disappeared,) 
and used in the transactions of daily life. 

We have lately recognized confederate treasury notes as the cur- 
rency in use in July, 1863, and extended to that date the non- 

(235) liability of a fiduciary who has acted in entire good faith in re- 
ceiving it, and closing up a collection, in Robertson v. Wall. 

85 N.C., 283. We recognize it  now in putting a meaning upon the 
word "dollars" employed in the bestowal of the gratuity upon the 
legatees. - 

It follows, that  as the face value of the legacies is to abate, so 
must the successive subsequent payments be reduced by the applica- 
tion of the scale to each according to its date. 

We do not think those adjudications applicable, which require an 
endorsed credit uDon an ante-war debt to be counted for its full nomi- 
nal amount, although made in confederate currency. Those decisions 
proceed upon the ground that  the receiving creditor voluntarily and 
by his own act extinguishes the debt pro tanto, and cannot complain. 
Here, the real value of the legacy is unascertained, and the same rule 
which determines that  value should determine the value of the pay- 
ments. Besides, this is a dealing between the trustee and his cestui 
que trust, and stands upon different grounds from those transactions 
which take place between a creditor and his debtor. 

There is error, and this will be certified for further proceeding in 
accordance with this opinion. 

Error. Reversed. 
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SV. A. ELIASON v. THADDEUS COLEMAN. 

0,ijice and O,$cer-Chief Engineer of Railroad. 

The office of chief engineer of the Western North Carolina Railroad is not a 
public office. The true test of a public office is, that  i t  is parcel of the 
administration of government, civil or military, or is itself created directly 
by the law-making power; and an information in the nature of a quo zcar- 
ranto only will lie to recover the same. 

CIVIL ACTION tried at Fall Term, 1881, of IREDELL Superior (236) 
Court, before Segmour, J. 

This action is brought to  recover so much of the salary of the chief 
engineer of the Western North Carolina railroad company as was re- 
ceived by the defendant for services while in possession of the office 
and in discharge of its duties, for the period immediately preceding 
his retirement therefrom in June, 1872. The company was organized 
under an act of the general assembly passed in 1855, the substance of 
which, so far as i t  affects the present controversy, may be thus sum- 
marily stated: The management of the affairs of the company is 
committed to a general board consisting of twelve directors, of whom 
eight were to  be appointed by the Governor with the advice and con- 
sent of the senate, and the others elected by the individual stock- 
holders. The directors who must be citizens of the state and resident 
therein, and also hold each a t  least five shares of the capital stock, 
are required to  elect one of their number president of the company. 
Contracts authenticated by the president and secretary of the board 
of directors are made binding upon it. With the exception of the com- 
missioners designated by the name to open books of subscription to 
the capital stock, no other officers of the corporation are created or 
expressly recognized in the act. Acts 1854-55, ch. 228. 

The concluding paragraph of section 6 confers among other rights 
and imn~unities the authority to  "make all such by-laws, rules and 
regulations, as are necessary for the government of the corporation, or 
for effecting the object for which it  (the company) is created, not in- 
consistent with the constitution and laws of the state." 

At a meeting of stockholders held in August, 1869, an ordi- (237) 
nance or by-law was adopted in these words: "The following are 
declared officers of the company, to  wit-the president, directors, sec- 
retary, treasurer, superintendent and chief engineer. All other per- 
sons whose services shall be necessary shall be considered as em- 
ployee~." Another ordinance or by-law declared that the chief engineer 
should hold his office for one year and until his successor is duly elected 



I N  T H E  SUPREME COURT. [86 

and qualified, and fixed his salary a t  $2,000 per annum. The plaintiff 
was appointed to  this place in November, 1869, and again on the 13th 
day of that  month, in the year following. 

I n  February, 1871, was passed an act, as its title declares, '(for the 
benefit of the Western North Carolina railroad company," conferring 
upon the stockholders the right to reniove the then acting directors, 
and any of the agents or officers of the company, and to appoint others 
in their place, and in the event of such removal, designating the state 
directors by name. Under this act the stockholders met on April 4th, 
1871, and after organization against the written protest of the plaintiff 
proceeded to remove him and elected the defendant to the vacated 
place of chief engineer, to serve until their next annual meeting. The 
defendant entered upon the discharge of his official duties and con- 
tinued to discharge them up to the time of his resignation. For his 
services during this period he received the stipulated compensation, 
amounting to $2,338.74, the last portion of which was paid in Feb- 
ruary, 1873. 

Upon this showing his Honor intimated an opinion that the posi- 
tion of chief engineer was not such an office as to give the plaintiff -- - 
a tenure and vested right thereto, and lie could not maintain the action. 
The plaintiff in submission thereto, suffered a non-suit and appealed. 

Messrs. J ,  N. Clement and D. M .  Furches, for plaintiff. 
Messrs. J .  M .  McCorkle and W .  R. Henry, for defendant. 

(238) SMITH, C. J., after stating the case. The only question there- 
fore before us is as to  the correctness of this ruling. We are 

not required to decide upon the redress which the plaintiff may have 
against those who displaced him, or the corporation for which they 
professed and undertook to act in disregarding the conditions of the 
contract, as to  the term of service and rate of compensation, involved 
in the ordinance in force, and entering into the contract when the 
election was accepted. Nor is i t  necessary to  consider and determine 
the legal effect upon the defendant's right to  the office, as the appointee 
of the stockholders, de facto if not de jure, representing the corpora- 
tion by virtue of an unconstitutional enactment in making the ap- 
pointment. 

The principle governing in such cases is clearly laid down in the 
cases of Ellis v. _IT. C. Inst. for Deaf, Dumb, and Blind, 68 N. C., 423, 
and in Norfleet v. Staton, 73 N. C., 546, with a mere reference to which 
m7e are content, for the reason that the ruling under review is entirely 
independent of those decisions. 
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The inquiry is this: Can the plaintiff recover the salary or fees re- 
ceived by the defendant for personal services rendered as chief engi- 
neer t o  the corporation? Has the defendant taken and converted to 
his own use moneys belonging to the plaintiff, and for which the action 
for nioney had and received will lie? 

We concur in the view taken by his Honor and for the satisfactory 
reason he assigns. The controversy does not hinge upon the meaning 
given t o  the words, "office and officer," as designating corporate agen- 
cies of a higher grade than those denominated employees who are 
serving their employers under contract. 

But is the office of chief engineer of a railroad corporation, created 
by itself and for its own convenience, such an office as entitles one who 
has been displaced to recover its possession from the incumbent, 
and has he a vested estate in it  v i th  the right to  all its emolu- (239) 
inents and fees by n~l~omsoerer received as compensation for his 
own personal services? The subject has been heretofore before the 
court, and the following have been held to  belong to this class: 

1. A tax-collector. Patterson v. Hubbs, 65 N. C., 119. 
2 .  The presiding officers of the two houses of the legislature in ex- 

ercising a power conferred upon then1 as such to appoint proxies and 
directors in corporations in which the state has an interest. Clark v. 
Stanley, 66 N. C., 59; Howerton v. Tate, 68 N. C., 547. 

3. The directors of the asylums for the Insane and the Deaf, Dumb 
and Blind, of the Penitentiary, and the trustees of the University. 
Nichols v. McKee, 68 N. C., 429; Welker v. Bledsoe, Ib., 457. 

4. The president of this railroad who brought his action and it  was 
sustained in Howerton v. Tate, supra. 

These cases come within the purview of section 366 of the Code 
which authorizes the Attorney General "to bring an action in the 
name of the people of the state upon his own information or upon the 
complaint of any private party against the parties offending, when any 
person shall usurp, intrude into or unlawfully hold or exercise any 
public office, civil or military, or any franchise within this state, or 
any office in a corporation created by the authority of this state." It 
is manifest, as the action may be instituted by the Attorney General 
"upon his own information," as well as "upon the complaint of any 
private party," that  the act has reference to such usurping occupants 
as are exercising public functions or conferred franchises, wrongfully, 
and is confined to an office which, as is said in Nichols v. McKee, "is 
a part of the government and part of the state polity," and to an 
office, such as to  properly come within the legitimate scope of a quo 
warraszto information, may be defined," says a recent author, "as 
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a public position to  which a portion of the sovereignty of the 
(240) country, either legislative, executive or judicial, attaches for 

the time being, and which is exercised for the benefit of the 
public." High Ex. Leg. Rem., Sec. 620. 

"The three tests t o  be applied in determining whether an informa- 
tion will lie," are in the words of the same author; "first, the source of 
the ofice; second its tenure; and third, its duties. The source of 
the office should be from the crown or soverign authority, either by 
charter or legislative enactment; its tenure should be fixed and perma- 
nent, and its duties should be of a public nutwe." So it has been 
held that  an information will not lie to  remove officers of a railroad 
company who hold office under an election of the directors, as these 
are merely agents or servants of the company removable a t  the will 
of the appointing power. People v. Hill, 1 Lans. N. IT., 202. In  Burr 
v. McDonald, 3 Gratt., (Va.) 215, the court declare that the officers of 
a joint stock company created for private purposes have no franchise 
in their offices, and are removable during the term for which they are 
appointed, when found to be incompetent or faithless. 

The plaintiff's counsel insists that  inasmuch as the power to  make 
all necessary by laws, rules and regulations is vested in the company by 
its charter, and the stockholders have under this authority created 
and declared the office, limiting its duration and determining the sal- 
ary, and its duties concern the public, the office partakes of a public 
nature and the same remedy should be afforded to the ejected incum- 
bent to  regain possession. 

The right to  conduct and carry on its business and to constitute the 
necessary agencies for that  purpose is not a delegation of authority to  
make one of its agents a public officer. The company is essentially a 
private corporation, its outlays and en~oluments private property, but 
the road when constructed becomes a public highway, and hence land 

may be taken from an unwilling owner upon making compen- 
(241) sation to him. R. and G. R. R. Co. v. Davis, 19 N. C., 451. 

The true test of a public office seems to be that it is parcel of 
the administration of government, civil or military, or is itself created 
directly by the law making power. 

It is only such as can avail themselves of the remedy by action under 
the provision of the Code superseding the former method of procedure 
by inforniation in the nature of a quo warranto to recover possession 
of the office from which they may have been ejected, that can main- 
tain the suit for the recovery of the fees and emolunients which the 
usurping intruder has wrongfully received. 

We therefore find no error in the record and affirm the judgment. 
No error. Affirmed. 
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Cited: Doyle v. Raleigh, 89 N.C. 136; Foard v. Hall, 111 N.C. 372; 
Lenoir v. Improvement Co., 117 N.C. 474; Harkins v. Cathey, 119 
N.C. 662; Barnhill v. Thompson, 122 N.C. 496; R.R. v. Dortch, 124 
N.C. 667; Surry County v. Sparger, 200 N.C. 402; Brigman v. Baley, 
213 N.C. 122; I n  re Advisory Opinion in re Phillips, 226 N.C. 777; 
Harrinyton & Co. v. Renner, 236 N.C. 327. 

A. J. COTTINGRAM &- BROTHER v. S. 9. AXD J.  H. hIcKAT. 

Agricultz~ml Advances-Power of Court in Proceedings Under the 
Statute. 

1. The clerk of the superior court has power to revoke and supersede a warrant 
issued under the act to secure agricultural adT7ances, where i t  is improri- 
dently issued. 

2. Where, in a proceeding under Bat. Rev. ch. 65, Secs. 19, 20, the money arising 
from the sale of the crop has been paid into court and the proceeding dis- 
missed, the court has the power to order a return of the money to the 
defendant, although the plaintiff has instituted another action and files 
an affidavit that  defendant is insolvent. 

PROCEEDIXG to enforce an agricultural lien, commenced before the 
clerk and heard on appeal a t  December Special Term, 1880 of ROBESON 
Superior Court, before Avery, J. 

The plaintiffs on affidavit sued out of the clerk's office a war- (242) 
rant directed to  the sheriff and commanding him to seize and 
after due notice sell certain crops raised by the defendants, subject to  
a lien for money and supplies alleged to have been advanced to the 
defendants, in the cultivation of the land upon which they were 
raised. The sheriff having taken possession of the crops, the defend- 
ants applied to  the clerk to  recall the warrant and arrest its execution 
for defects apparent in the affidavit upon which it issued. The motion 
being refused, the defendants appealed to the superior court, where 
upon the hearing a t  Fall Term, 1879, the proceeding was dismissed, and 
the property ordered to be restored to the defendants. The crops 
mere however sold under the mandate on December 5th, 1879, and 
(with the exception of a few pounds of lint cotton sold to one James 
McBryde for $5.61) bought by the plaintiffs, the aggregate of the pro- 
ceeds of sale being $186.20, whereof $127.64 mrere left in the hands of 
the plaintiffs in satisfaction of their claim, and the costs incurred in 
the prosecution. 
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To the order of restoration the sheriff made return in substance, 
that  before he had notice, he had disposed of the property for the 
benefit of the plaintiffs who refused to surrender the goods, or refund 
the money paid them. 

The defendants then moved that the damages sustained by them be 
inquired of and assessed, the hearing of which was continued a t  the 
instance of the plaintiffs on condition that they within five days de- 
posit the sum of $127.64 received by then?, with the clerk, to  be held 
to  await the assessment of said damages, and to be applied, as far as 
necessary, to the satisfaction of any judgme~t  the defendants. might 
recover. 

At a special term held in December, 1880, the plaintiffs filed an 
affidavit, reciting the proceedings which had taken place, the institu- 

tion of another action to enforce their agricultural lien, the in- 
(243) solvency of the defendants, and the probable, if not certain loss 

of their debt, if the defendants are allowed to withdraw the 
fund from the office; and they ask the court for an order, directing 
the clerk to  retain the moneys until their action can be prosecuted to 
a successful issue and the fund reached. 

The court declined to  grant the motion, and the damages having 
been assessed at $127.83, adjudged that the clerk pay over the amount 
in his hands to the defendants or their counsel, and the plaintiffs be 
taxed with the costs. From this judgment the plaintiffs appeal. 

Mr. John D. Xhaw, for plaintiffs. 
Messrs. Mc,Veill & lWciVeil1, for defendants. 

SMITH, C. J., after stating the case. There can be no question of 
the reserved power in the clerk to revoke and supersede a warrant 
which he may have improvidently issued under the act of 1867, as 
amended by the act of 1873, Bat. Rev., ch. 65, secs. 19, 20. The 
remedy given is however summary and prompt, and as a special pro- 
ceeding has for its object the appropriation of the encumbered crops 
to the satisfaction of the debt created in making them. When this 
appropriation has been made, the proceeding is exhausted and comes 
to an end. 

If the debt is disputed, and notice thereof given to the oficer ac- 
companied with the defendant's affidavit denying the indebtedness 
claimed, he is required to hold the proceeds of sale until the issue of 
the controverted indebtedness can be tried in the superior court. If 
the warrant is revoked, the goods or the proceeds of sale must be re- 
turned, as must be the excess %hen they are more than sufficient to 
meet the plaintiff's demand and costs, as stated by himself, or as re- 
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duced by the verdict of the jury. The statute in direct terms makes 
no other provision for the intervention of the debtor to stop 
the progress of the proceeding. Gay v .  ,\'ash, 84 K. C., 333. (244) 

We do not wish therefore to  be understood as passing upon 
the regularity of the action in the superior court, if it was properly re- 
moved by appeal from the decision of the clerk, since i t  is not neces- 
sary to do so in determining the appeal to this court. The judge was 
under no legal obligation to the plaintiffs to order the continued re- 
tention of the fund to await the result of the newly instituted action, 
and the restoration of it to the defendants was a necessary and obvious 
consequence of the refusal of the plaintiffs' application. Their property 
had been taken from their possession by process wrongfully issued, and 
its return must follow the setting aside that  process, when it is as- 
certained and declared to have been issued without authority of law. 
Perry v .  Tupper, 70 S. C., 538; same case, 71 N. C., 385 and 387. 

There is no error and the judgment must be affirmed. 
No error. Affirmed. 

J. F. GILBERT AND OTHERS r. WILLIBM G. JAMES. 

1. An agent's declarations, accompanying an act, are not admissible to prove 
his authority, unless the agency be first shown aZiul&de. 

2. Where a judge commits a n  error in excluding proper evidence, or allowing 
improper evidence, it  is his duty to correct it  before the jury retire. 

3. A deed conveying the estate which the grantor has or may hereafter have a s  
heir to the ancestor, does not operate to include an interest subsequently 
acquired in the share of a deceased brother; i t  embraces no more than the 
grantor owned at the date of the deed. 

4. d commissioner making sale of land under a n  order of court and recei~~ing 
the purchase money, is not a necessary party to an action to impeach the 
decree. 

6. The law presumes that proceedings in court were fairly and regularly con- 
ducted, where it is admitted they mere begun and prosecuted by an attor- 
ney of good character and professional standing ; but this presumption may 
be rebutted by proof of actual fraud in the transaction. 

CIVIL ACTIOK tried a t  Fall  Term, 1881, of ALEXANDER Supe- (245) 
rior Court, before Seymour, J. 

Solomon Martin died intestate in 1862, owning the tract of land 
described in the con~plaint, leaving a widow, Rebecca, and four chil- 
dren, Nancy, wife of G. C. Meadows, of full age, and hbrahanl, Frank- 
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lin and Mary, infants, to whom, as heirs a t  law and subject to dower, 
the said land descended. Franklin left the state in 1872, and never 
since being heard from is supposed to be dead. 

On March 23d, 1871, 84eadows and wife and Abraham Martin con- 
veyed their rsepective shares, constituting an undivided moiety to 
the defendant William G. James, and he caused a petition to be filed in 
probate court, employing John A. Stephenson, a practicing attorney, 
for that  purpose, in tlie names of himself and the tenants, Franklin 
and Mary, represented by their mother, appointed guardian ad litem, 
for partition and sale. 

The petition itself (verified by one James F. Stephenson, whose re- 
lations t o  the cause do not appear, and sustained by his affidavit and 
tha t  of one Abraham Mayberry, the latter having been taken some- 
time afterwards) was granted by the probate judge, and a decree en- 
tered directing a sale of the premises and appointing the said attorney 
commissioner to conduct it. These proceedings all transpired on tlie 
same day, to-wit, on March 23d, when the defendant acquired his 

title. The land was sold to the defendant, on a credit of six 
(246) months a t  the price of $725 and he executed his note with surety 

for that  sum. The conlmissioner's report was confirmed on 
August 23d, and he was ordered to proceed to collect the purchase 
money when due, and when paid, to make title to  the defendant. 

The order of sale, the report of the commissioner, and the final 
decree of confirn~ation and for title were severally presented to the 
judge of the district and approved by him. The conlmissioner collected 
the moiety of the purchase money due the infant petitioners, and 
leaving the residue in the hands of the defendant, on November 10th 
conveyed the land to him. The fund collected by the commissioner 
mas deposited in the Bank of Statesville and has been lost. 

The present action, instituted by the plaintiffs, (children and grand 
children of the intestate, Solomon) seeks to impeach the decrees and 
the proceedings connected therewith, for fraud practiced by the de- 
fendant, in order to  secure title to  himself; and they allege that the 
names of the two infant tenants, as also that  of their mother, as 
guardian ad litem, were used without the knowledge or consent of 
either, and with no lawful authority from any source, as were all the 
proceedings in the cause-hurried to  a conclusion through the agency 
of the attorney acting in behalf of the defendant, and by a sale at a 
price below the value of the land; and they ask that  the recited de- 
crees, thus obtained through the falsehood and fraud of the defendant, 
may be set aside and annulled his pretended conveyance of title be 
declared void, and for general relief. 
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The defendant docs not controvert the plaintiffs' allegations of mat- 
ter appearing of record in the suit for partition and sale, but he avers 
that  the mother had full knowledge of what was done and made no 
objection thereto, nor to the sale a t  which she was present, and denies 
the imputed fraud, and any wrong intended or done to his associate 
petitioners in any respect. I n  an amendment to  his answer the 
defendant insists that  the deed from Nancy hIeadoms to him, (247) 
executed in June 1868, estops the plaintiffs, ~vho  claim as heirs 
under her from setting up title to the share descended from their uncle 
Franklin, and that  the same if any vests in hini under that conveyance. 

The matters in controversy were submitted to the jury and their 
findings are for the plaintiffs. From the judgment thereon the defend- 
ant appeals. 

X r .  D. M. Furches, for plaintiffs. 
Messrs. Robbins & Long, for defendant. 

SMITH, C. J., after stating the foregoing facts. With this succinct 
narrative of facts, and of the actipn of the court, we proceed to con- 
sider and dispose of the exceptions shown in the record. 

1. The defendant proposed to prove by a witness that the deceased 
attorney, J .  A. Stephenson, in his life-time asked witness to become 
guardian to  the infants, Franklin and Mary, and receive their share 
of the proceeds of sale, and that in the conversation lie stated lie was 
their attorney. This evidence, on objection, was rejected for in- 
competency. The declaration, as e~idence of an antecedent profes- 
sional employment in a cause then in progress, cannot be defended, 
as accompanying and explaining an act, for an agent's declarations 
are not admissible to prove his authority. The agency nlust be first 
shown aliunde, before the declarations can be received to affect an 
alleged principal. Willianzs v .  TVilliamon, 28 X. C., 281; Grandy v. 
Ferebee, 68 N. C., 356; Francis v. Edwards, 77 N. C., 271. These ten- 
ants were then respectively of the age of 17 and 14 years, and had no 
legal capacity to  contract or constitute an agent for the disposition of 
their property, and it  was not proposed to prove employment by the 
mother on their behalf, acting as guardian ad litem. 

The excluded evidence is but mere hear-say, and is not ad- 
missible as part of the res gesta. 1 Greenl. Ev., Secs. 109, 110. (248) 
Roberts v. Roberts, 82 K. C., 29. 

Besides, the record shows and the defendant testifies to  the fact 
that  the attorney did, in filiiig the petition, act for all the parties, 
and the excluded evidence goes no further, for i t  does not profess to 
show the authority for representing the infant owners, but only that  
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he was the attorney for them, a matter not in dispute. No harm 
could, therefore. come from the exclusion. 

2. The second exception is to the refusal of the court to  permit proof 
of the good character of the attorney to  be introduced when offered 
during the examination of witnesses. Whatever force there may be 
i n  the objection to  this ruling, it is removed by the intimation of the 
court afterwards and before the retirement of the jury, that the 
evidence mould be heard, and the plaintiff's admission of what it mas 
proposed to  prove. It is not only the right but the duty of the judge 
who may have committed an error during the progress of a trial, to 
correct it as soon as discovered, and this was done in the present case. 

The proved fact was before the jury and not mere evidence of it, 
and in this respect the defendant's case was more favorably presented 
than if the evidence had been permitted. As the court may withdraw 
evidence improperly admitted when the error is discovered and instruct 
the jury to  disrega;d i t ,  so that  which has been wrongfully excluded 
may be allowed to be introduced before the jury retire, and in either 
case the grounds of complaint of the first rulings are removed. It is 
true the appropriate time for the introduction of testimony is during 
the examination of the witnesses, and before argument, but the con- 
duct of the trial must be left largely to sound discretion of the pre- 
siding judge, and unless an uncorrected error has been committed, no 
objection to its exercise will be entertained. This is the import of 

the cases upon this point referred to  in the brief of defendant's 
(249) counsel-Parish 21. Fite, 6 N. C., 258; Kelly v. Goodbread, 4 

N. C., 468; State v. Rash, 34 N. C., 382; Brown v. Commission- 
em, 63 S. C., 514. 

3. The defendant also objects to the limited effect given to  the deed 
from Meadows and wife to himself, and in not extending its operation 
t o  the interest afterwards acquired by the feme in the share of her 
supposed deceased brother Franklin. The construction put  upon the 
deed by the court is, in our opinion, correct. It conveys in t e r m  "all 
their right, title, interest and claim they have now, or may hereafter 
have in and to  the estate, personal and real, belonging to  the estate 
of Solomon Martin, deceased, Sancy  fileadows being a daughter of 
Solomon Martin, deceased, and they being heirs to one-fourth of the 
yea1 estate, there being three other children, and one-fifth of the per- 
sonal estate, there being a widow also." The deed was executed in - 
June, 1868, when Franklin was living, and it is apparent, was not in- 
tended to embrace more than the grantor, Sancy,  then owned and was 
able to convey. Her share in the estate of her brother is as distinct 
and seuarate an  estate as if he had derived his title from some other 
source, and did not exist in any form when the deed was made. 
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4. The next objection is tha t  the personal representative of the 
attorney, Stephenson, is not a party to  the action. If this were neces- 
sary to a full adjudication and adjustment of the matter in controversy 
he has no direct interest in the determination of the issues made in the 
pleadings. 

It is not material to  his estate whether the proceeding for partition 
and sale are successfully impeached or not, nor is it important to  the 
parties to  the  action t h a t  he should be before the  court, and if i t  were 
he can still be brought in without disturbing  hat has been already 
done. 

Whoever may be entitled to  the fund which was in the bands of 
the  coinniissioner may pursue it still. The results show that  it belongs 
to  the defendant, and he can maintain suit for its recovery. 
This is expressly decided in the case of Smith  v. Moore. 79 (250) 
IY. C., 82. See also Curtis' Heirs, 82 N. C., 435. 

5. The last exception to be noticed is taken to  the charge of the 
court, and in this me discover no error prejudicial to the defendant. 
The  instruction was in substance, that  the admission that the pro- 
ceedings were begun and prosecuted by a regular attorney of the court, 
of good character and professional standing, made a "conclusive pre- 
sumption of law that  they  were regular and the parties properly made,  
unless the parties show actual fraud in the transaction," meaning, as  
we understand, fraud perpetrated by the defendant in securing the  
title to  the land through the instrumentality of the suit. There is 
nothing in this obnoxious to objection, for fraud in obtaining the prop- 
erty of another can no more prevail when its object is sought to  be 
attained through the form of a judicial proceeding, than when i t  is 
attempted by means of a deed. When entering into a judgment, as- 
when entering into a conveyance, i t  alike vitiates and annuls. 

Nor was i t  wrong in the court to tell the jury tha t  "the character 
and bona fides of the attorney who filed the petition, were not neces- 
sarily involved in the issue," as he may have acted upon the false in- 
formation of the defendant. This aspect of the  case was certainly 
presented by the evidence, and while there may have been con~plicity 
between the defendant and the attorney, it was by no means a necessity 
arising out of their relations, and the latter may have acted upon repre- 
sentations in the integrity of which he fully confided, when he un- 
dertook to  represent all the parties interested. 

We take the occasion to  say t)hat courts should be slow to disturb 
judicial proceedings conducted regularly to final ,judgment, under the 
constant supervision of the judge, upon the application of one who al- 
leges that  the attorney acted without his authority. It is of 
the highest importance tha t  the integrity of judicial action be (251) 
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maintained, and rights and interests determined by the adjudica- 
tion be protected. Generally it must be assumed that those who under- 
take to  act as attorneys for a party to  the litigation, and are recog- 
nized by the court as such, possess the required authority to represent 
them; and we simply refer to  what is said on this subject to  the cases 
of University u. Lassiter, 83 N. C., 38, and Sutton v. Schonwald, a t  
this term, ante, 198. 

The present case stands upon a different footing, and the absence of 
authority to  act for the infants, petitioners, is among the proofs of 
the fraudulent conduct of the defendant in the initiation and prose- 
cution of the proceeding to its intended result. 

There is no error, and the judgment must be affirmed. 
No error. Affirmed. 

Cited: Morris v. Gentry, 89 N.C. 252; England v. Garner, 90 N.C. 
200; Robbins v. Harris, 96 K. C. 560; 8. v. Anderson, 101 N.C. 759; 
Toole v. Toole, 112 X.C. 157; Taylor v. Hunt, 118 N.C. 173; Summer- 
row v. Baruch, 128 N.C. 204; Daniel v. R.R., 136'N.C. 521; Brittain 
v. Westall, 137 N.C. 35; Jackson v. Telegraph Co., 139 N.C. 351; 
Cooper v. R.R., 163 N.C. 151; Stephenson v. Raleigh, 178 N.C. 170; 
Bourne v. Farrar, 180 X.C. 139; Lewis v. Lewis, 185 N.C. 7; Hun- 
sucker v. Corbitt, 187 N.C. 503; Hyatt v. McCoy, 194 N.C. 763; Peal 
v. Martin, 207 S .C.  109; Parrish v. Xfg.  Co., 211 N.C. 11. 

CHARLES JIALLOP AND OTHERS T. THOJIAS J. BRUDEN A ~ Y D  WIFE - 4 S D  

OTI-IERS. 

Remurk of Judge-Statute of Lirnitations-Do~er-~4dverse 
Possession. 

1. The remark of a judge, that he felt compelled to exclude a certain deed as 
ericlence of title but regretted to do so, is not the subject of esception- 
especially so where the objection is not made in apt  time. 

2.  In  order to put the statnte of limitations in motion against the true owner 
of land, it  is necessary that  there should be an actual, open, visible occupa- 
tion of the land by another, begun and continued under a claim of right. 
The assertion of a mere claim of title, as  for instance the payment of taxes 
thereon, is not sufficient. 

3. A widow to whom dower is assigned comes in under the heir to whom her 
possession can never become adverse. 

4. Adverse possession under color of title must be contiwuozis; a gap, though 
occurring dnring the period the statute was suspended, is sufficient to 
destroy its continuity. 

206 
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CIVIL ACTIOX to  recover land tried a t  Spring Term, 1881, of (252) 
RICHMOND Superior Court, before Gzcdger, J. 

Archibald Fairley died in 1831, seized of the lands in controversy, 
and leaving a widow and an infant child Mary  Ann. The lands con- 
sisted of several distinct, but contiguous tracts, two of which were 
allotted as d o m r  to  his m-idow, who took possession thereof, and con- 
tinued it until her death in 1857, she having in the meantime inter- 
married with one Stewart. The daughter, Mary Ann, was born in 1827, 
and was married t o  Alexander Malloy in 1842, by whom she had one 
child, Alexander Malloy, Jr . ,  born in September, 1846, and a few days 
thereafter her husband died. I n  1852 she intermarried with Archibald 
Patterson, and had by him four children, to wit, Catherine, born 20th 
of July,  1853; Eliza, born 20th May,  1855, and two others subsequently 
born, all of whom, with the husbands of such as are married, c'onsti- 
tu te  the defendants. Their mother, the said Mary Ann, died in 1863, 
and her second husband, Patterson. died in 1871. Alexander Malloy, 
Jr., died in 1878, and the plaintiffs are his heirs a t  law on the paternal 
side, and so claim the lands, while the defendants are those, who, 
together ~ ~ 4 t h  himself (Alexander Malloy, Jr.) were the only heirs a t  
law of his mother, the said Mary Ann, and claim through her. The 
action begun on the 20th of January, 1880. On the trial, the plaintiffs 
offered in evidence a deed from Alexander Malloy, sen., and wife 
Mary  Ann to Charles Malloy, dated October, 22nd, 1844, which mas 
objected to by the defendants on account of a defect in the probate 
thereof, and the judge sustaining the objection, excluded it, remarking 
a t  the time, and in the presence of the jury, tha t  while he felt com- 
pelled to  exclude the deed as evidence of title, he regretted to do so. 

The  plaintiffs then offered the same deed as color of title, and also 
one from Charles Malloy to the said Alexander, sen., dated 7th May,  
1845, in both of which the lands were alike described as consist- 
ing of six distinct tracts, all contiguous, but each with its own (253) 
separate and distinct boundaries, covering, however, the lands 
described in the complaint, and two of them being subject to the 
widow's dower. 

The plaintiffs introduced one Charles Malloy, who testified that 
soon after the death of Alexander Malloy, sen., in 1846 lie qualified 
as guardian of Alexander blalloy, jun., and as such took control and 
management of the lands outside of the dower of the  widow of Archi- 
bald Fairley (then Mrs. Stewart) and listed them for taxation, and 
paid the  taxes thereon froni 1846 to 1867, when his said ward became 
of age. That he took possession of the part  covered by the dower 
in 1857, a t  the death of Mrs. Stewart, by placing a tenant on the 
land, and tha t  he continued the possession thereof, cultivating it, 
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either himself or by tenants, until 1864, when the actual possession 
was discontinued, and was not resumed until 1866, when he again put 
a tenant upon it, who cultivated it until the ward became of age in 
1867, who then took possession for himself and continued to  cultivate 
i t  until his death in 1878, the lands being known, all the while, as the 
"Fairley Lands." 

After the death of the said Alexander, jun., the defendants took pos- 
session, and have continued to hold it ever since. 

At  the request of the plaintiffs' counsel the f o l l o ~ ~ i n g  instructions 
were given to tlie jury: 

1. If they should believe that  the six tracts of land described in the 
two deeds, were embraced and included in one common boundary, then 
the possession of one tract would be construed as the possession of 
all embraced in tha t  common boundary. 

2. If the statute of limitations began to  run against Mary Ann hIal- 
loy a t  the death of her first husband in 1846, and before her second 

marriage in 1852, then no supervening disability of either 
(254) coverture or infancy would have the effect to stop it. 

For tlie defendants, the following instructions were asked: 
1. That  if the jury believe all the evidence offered on the trial the 

plaintiffs were not entitled to recover. 
2. That there mas no evidence of any adverse possession of the 

lands described in the complaint sufficient to ripen color of title. 
3. That  there was no evidence of the possession of any of the six 

tracts of land described in the deed under which the plaintiffs claim 
title. 

4. That  there was no evidence of adverse possession by the guard- 
ian, Charles Malloy, before the year 1857. 

5 .  That  the fact of his paying taxes on the land was no evidence 
of adverse possession sufficient to  ripen color of title. 

6. Tha t  when land consists of several distinct tracts, the possession 
of one, although adjoining, will not ripen color of title into a good 
title for such of the tracts as are not taken into actual possession. 

7. That  the possession of land under color of title, to  enable a party 
to  recover it, must have been continuous and adverse and under a 
claim of title. 

His Honor declined to give the first, second, third and fourth in- 
structions prayed for by the defendants, and in response to  the  others, 
told the jury tha t  the deeds offered in evidence were color of title, 
and that there was no evidence of title in the plaintiffs, other than 
tha t  which could be derived from the possession of the land under 
color of title. Tha t  to  enable them to recover under such color of 
title, the jury niust be satisfied tha t  those under whom they claimed 
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had taken actual possession of the lands, and continued to hold it ad- 
versely and notoriously for seven years clainiing the land as their 
own, not counting the time elapsing between the 20th May,  1861, 
and the 1st January, 1870; and that if any of the parties 
against  horn such possession was held were a t  the time of its (255) 
commencement under disability, either of coverture or infancy, 
the statute of limitations would not run against them. But  on the other 
hand, if they believed the statute began to run against Mary Ann 
Malloy, after the death of her first husband in 1846, then no superven- 
ing disability mould obstruct it. And he further instructed them, tha t  
the possession of the guardian, Charles Malloy, would be the posses- 
sion of his ward; and tha t  there was some evidence of his having 
taken such possession as would ripen color of title, as to  the sufficiency 
of which they were to  determine. That  his paying taxes on the land 
would not, of itself, be evidence of such possession, but they should 
believe "that the widow of Archibald Fairley held her dower in con- 
junction with, and subordinate to the claim of the guardian of Alex- 
ander Malloy, jun., her possession would not be adverse to said guard- 
ian, and the plaintiff mould be entitled to  recover, if the guardian had 
thus had possession for seven years." 

The  jury rendered a verdict in favor of the plaintiffs. The defend- 
ants moved for a new trial, assigning for cause: 

1. Errors committed in the instructions given to  the jury. 
2. Those conmitted in withholding instructions asked for by the 

defendants. 
3. The remark of the judge in the presence of the jury, tha t  he 

regretted to  exclude the deed from Malloy and wife to Charles Malloy 
as  evidence of title-with reference to which last assignment, his Honor 
states that  no exception to  the remark was taken a t  the moment, and 
none until the motion for a new trial was heard. 

After consideration and argument, the motion for a new trial was 
allomed and the verdict set aside, from which order the plaintiffs ap- 
pealed. 

Messrs. B ~ ~ r w e l l  & Walker ,  for plaintiffs. 
Messrs. Bat t le  & Mordecai and McNeil l ,  for defendants .  

Rr-FFIX, J. From the manner of stating the case on appeal, (256) 
i t  is apparent, we think, that  the new trial was given to the de- 
fendants, in the court below, not as a matter of discretion on the par t  
of the judge, but because i t  was thought that,  in law, they were en- 
titled to i t ;  and that his Honor anticipated, and intended tha t  the cor- 
rectness of his action in tha t  particular, should become the subject of 
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review in this court, as a question of law. So understanding it ,  me 
have considered the question, which otherwise we should not have 
assumed to  do. 

,4s to  the remark made to counsel by the judge, a t  the nioment of 
excluding the deed offered in evidence by the plaintiffs, we do not 
perceive how it can be legitimately complained of. It surely was 
no intimation of any opinion on his part  whether any fact was fully 
or sufficiently proved; nor was there anything in its nature tha t  could 
possibly influence the jury and incline their minds for or against 
either party. So far as appears from the statement of the case, i t  
mas simply an act of complaisance to  counsel, intended to lighten the 
effect of the disappointment, .which the rejection of the testimony had 
produced. The position of a judge would be rendered intolerable, 
if every word uttered during the progress of a trial could be thus 
wrested, and made the subject of an exception; and especially should 
this not be permitted when a party takes his chances for a verdict, 
and only urges an objection when the opportunity for correction has 
passed away. 

Upon other grounds, however, we are of opinion that a new trial 
was properly awarded to  the defendants. It is not necessary that  we 
should consider them all, for if any one of the exceptions taken was, 
in fact, well taken, it is the same, in its consequences, as if all were 
so, since i t  is impossible to know certainly upon which of the several 
phases of the case the jury acted in determining their verdict. 

As we understand a portion of the charge to the jury, it 
(257) was in effect, to tell them, that  notwithstanding the guardian 

of Alexander R/Ialloy, jun., nlay not, upon the death of the father 
in 1846, have taken actual possession of the land unaffected by the 
grandmother's dower, and his whole management thereof consisted in 
merely listing i t  for taxation, and paying the taxes thereon, still if 
they believed that  the grandmother recognized her grandson's title, 
and consented to hold under him, then her possession became his, and 
would ripen his title under color into a perfect title. Thus interpreted, 
we conceive i t  to  be unsupported by authority, or any just reason. 

Although the guardian, when examined as a witness, made a gen- 
eral statement that  a t  the death of Alexander Malloy, sen., in 1846, he 
took the management for his ward, of so much of the land as was 
not covered by the dower of the widow of Archibald Fairley, it clearly 
appears, when taken in connection with other parts of his testimony, 
tha t  such management was confined to his having listed the land and 
paid the  taxes due thereon, and tha t  there was no such actual oc- 
cupation of the land by him, or any one for him, as would give notice 
t o  the true owner, Mrs. Mary Ann Malloy, and put  in motion the 
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statute of limitations against her. To have tha t  effect, i t  was not 
sufficient t o  assert a mere claim of title, but there must have been 
some actual, open and visible occupation of the land, or some part  
thereof, begun and continued under a claim of right. "The principle 
on which the statute of limitations is predicated," says Angel1 on Limi- 
tations, Sec. 390, "is not that  the party in whose favor it is invoked, 
has set up an  adverse claim for the period specified in the statute, 
but tha t  such adverse claim is accompanied by such invasion of the 
rights of another as to  give him a cause of action, which, having 
failed to  prosecute within the limited time, he is presumed to  have 
surrendered." A mere claim of title of itself gives no right of action 
to the owner, and there can be no adverse possession against 
which the true owner cannot have an action to  recover the  (258) 
possession. 

Nor is i t  possible tha t  tlie want of such notoriety and openness of 
hostile possession, could be remedied by any concessions tha t  might 
be made to  the ward's title by the tenant of tlie dower. Upon the decease 
of the ancestor, Archibald Fairley, the title and the possession of the 
land, subject to his widow's right to dower, was cast upon his daughter, 
Mary  Ann, as his only heir; and upon the assignment of her dower 
the widow took possession, not adversely to  the heir, but in subserv- 
iency to  her title, and so continued to  hold; and neither she, herself, 
nor any one claiming under her, could acquire any right against the 
heir by virtue of the statute of limitations, a t  least not without some 
open positive change of possession, accompanied with some manifesta- 
tion of an unequivocal purpose to  hold adversely to  her, such as would 
have subjected the party coming in under such change of possession 
to an action a t  the instance of the heir. There is no pretence in the 
case tha t  anything occurred to disturb the relations established by 
law, between the dower tenant and the heir, or which could possibly 
justify an action on the part of the latter against the former. Upon 
the termination of the  dower estate by death in 1857, the guardian 
took actual possession for his ward, and then i t  was, and not until then, 
tha t  adverse possession, visible and exclusive, and such as challenged 
the owner to  an action, commenced for the first t ime; and i t  was the 
duty of his Honor so to  have instructed the jury, and his failure to do 
so amounted to  an error, such as entitled the defendants to  have the 
verdict against them set aside, and a new trial given them. 

And even if his Honor had fixed that  period as the one a t  which the 
adverse possession was first taken as against the olmer, (then Mr. 
Patterson,) there was still another error committed, of which the 
defendants might justly have complained. I t  is not denied tha t  
the actual possession of the guardian, after having continued (259) 
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from 1857 to 1863, was then interrupted and abandoned during the 
year 1864-65-no one occupying the land, throughout the  whole of 
those tm-o years, in any way that  could possibly put the owner to bring- 
ing a possessory action for i t ;  and according to  all the authorities this 
hiatus occurring in actual occupation of the land, put a stop to the 
statute then running against the owner. Ang. on Lim., Sec. 413. Hold- 
fast v. Shepard, 28 N. C., 361. 

At  all times there is a presuniption in favor of the true om-ner and 
he is deemed by law to have possession coextensive with his title, unless 
actually ousted by the personal occupation of another; and so too 
whenever that occupation by another ceases, the title again draws to  
i t  the possession, and the seisin of the oFner is restored; and a sub- 
sequent entry, even by the same wrongdoer and under the same claim 
of title, constitutes a new disseisin, from the date of which the statute 
takes a fresh start. 

The fact that such an interruption occurred during the interval be- 
tween 1861 and 1870, when the statute of limitations was suspended, 
cannot affect the case. I n  contemplation of law, i t  was a fact ac- 
complished that  in 1864-65 the owner made entry upon the land, and 
thereby destroyed the effect of all prior adverse possession; and as a 
thing done, it must be attended with all the consequences as  if done 
a t  any other time. 

We take it that it would hardly be disputed tha t  the acknowledgment 
of a debt, as still subsisting made in 1865 by a bond debtor, could be 
given in evidence against hini, in an  action brought upon the bond in 
1870, and thereby repel the presumption of payment, and if so, why 
not the fact that,  by entry, the owner of land had broken tha t  conti- 

nuity of possession upon which the bar of the statute depended? 
(260) It must be apparent from the foregoing considerations, that  

the new trial was properly awarded the defendants, and we 
need not therefore consider the other points made in the case. 

As to  the suggestion made here, that the plaintiffs were entitled to  
recover of the oldest defendant, since as to  her the statute prevailed, 
even if it commenced to run in 1870, i t  is sufficient to  say, that  no 
such judgment mas asked for. So far as the case discloses, a judg- 
ment as to  all the defendants was insisted on; and even if satisfied 
therefore that they had established their case as to  tha t  one (which, 
however, is far from being so,) we could not say tha t  the court erred 
in not granting them that  which they failed to  ask for. 

The judgment of the court below in granting the new trial is 
affirmed. 

No error. Affirmed. 
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R. 0. BURTON, ADM'R, v. L. A. FARINHOLT AND OTIIERS. 

Insurance-Fraudulent Transfer of Chose in Action-Remedy of 
Creditor in Equity-Executors and Administrators-Estoppel. 

1. A life insurance policy issued to one for  the benefit of himself, executors, etc., 
becomes upon his death a part of his estate, like any other chose in action ; 
but otherwise, where the same is taken in the name and for the benefit of 
the wife or children. 

2.  A voluntary transfer of a chose in  action by an insolvent donor to his chil- 
dren, without valuable consideration, is fraudulent and void, and the same 
may be reached in equity by creditors and subjected to the payment of 
their debts. 

3. An administrator is estopped by the act  of his intestate, who in his lifetime 
assigns personal property even though fraudulently, to deny the title of 
the assignee, and cannot maintain a n  action to recover the same. But  an 
action will lie a t  the instance of the creditors of the estate against the 
holders of the property-the intestate's act being void as  to them. 

CIVIL ACTIOPIT tried a t  Fall Term, 1881, of HALIFAX Superior (261) 
Court, before Gilmer, J.  

On the 13th of June, 1866, the late Edward Conigland effected an 
insurance of five thousand dollars on his life with the X t n a  Insurance 
Company, of Hartford, for the benefiit of himself, his executors, ad- 
ministrators and assigns, and procured a policy for the same payable 
ninety days after notice and proof of death. On the 14th of June, 
1877, he made a voluntary assignment of said policy to his three 
daughters, the defendants Fanny, Annie and Margaret-he being then 
insolvent and without retaining property sufficient to pay his debts. 

I n  December, 1877, he died intestate leaving surviving him his said 
three daughters, all minors-the defendant Fanny having since inter- 
married with the defendant L. A. Farinholt. Since his death the 
amount due on the policy has been paid to the defendant Hervey as 
guardian of the said daughters, who, upon the marriage of the sai.d 
Fanny, paid over to her husband fourteen hundred dollars of the 
amount. 
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The combined real and personal estate of said intestate is insuffi- 
cient to  pay his debts, and hence it  is necessary to  resort to the in- 
surance fund, and the plaintiff, who is his administrator, insists that he 
has a right to  subject so much of that  fund as may be needed for the 
purpose, to the payment of the debts. This is the nature and scope 
of the action. 

The defendants demurred to  the complaint and from the judgment 
overrruling the demurrer they appeal. 

(262) Mr.  Thomas N. Hill, for plaintiff. 
Messrs. J .  B .  Batchelor and Day & Zollicofler, for defendants. 

RUFFIN, J. On the argument here three points have been raised 
for consideration: 

First. MThether the transfer of the policy can be held to  be fraudu- 
lent as to  creditors, upon the mere ground that i t  was voluntary and 
without valuable consideration, and that the assignor was a t  the time 
insolvent. 

Second. Whether the fund derived from the policy can be followed 
in the hands of the daughters, and subjected to  the payment of debts, 
since the policy was but a chose i n  action and not itself the subject 
of execution. 

Third. Whether the plaintiff as administrator can maintain this 
action, or whether he is estopped by the assignment of his intestate. 

The court has very decided convictions as to  the law upon every 
question suggested by the demurrer. 

The life policy in question was the property of the plaintiff's intes- 
tate. As soon as delivered, i t  vested in him, and like any other chose 
in action became an integral part of his estate, subject t o  every rule 
of property known to the law. Being indebted to  a state of clear 
insolvency a t  the time of its voluntary assignment to  his daughters, 
his act was fraudulent as t o  his creditors and void in law, whether 
made with an intent actually fraudulent or not. It is principle of the 
common law, as old as the law itself, and upon which the preservation 
of all property depends, that, except so far as the same may be ex- 
empt by positive law, the whole of every man's property shall be de- 
voted to the payment of his debts. He cannot gratuitously give away 
any part of it, the law meaning that he shall be just to his creditors 
before he is generous to his family. From the fact that he was at 
the time insolvent, and that his transfer to his daughters was without 

valuable consideration, it results, as a conclusion of law, that 
(263) the assignment was void as to his creditors. As said in Gentry 

v. Harper, 55 N.  C., 177, i t  is against conscience for debtors to  
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attempt in any way to  withdraw property or effects from the pay- 
ment of debts, and if the courts of lam cannot reach the debtor's in- 
terest, a court of equity will. True, the constitution of the state (Art. 
X, Sec. 7) provides that  a husband may insure his life for the sole use 
of his wife and children, and that  in case of his death the amount 
insured shall be paid to them free from the claims of his creditors; 
and counsel here insist that  the assignment of the policy, already pro- 
cured, to  his daughters was in effect the same as if the intestate had 
taken out a new one professedly for their benefit. But  is it so? If 
taken directly in their names and for their benefit, i t  would have been, 
a b  initio, their property, and would never h a ~ e  constituted a part of 
their father's estate, upon the faith of which he could, and perhaps did, 
obtain credit-and that  is the test. If his creditors, when trusting him, 
relied or had a right to rely upon his life assurance as a source of pay- 
ment, then the law will not permit them to be disappointed by a free 
gift of it to another. It will put it into the power of no man to ob- 
tain a false credit. 

As to the second point, the defendants' counsel insist, that the as- 
signment being of a mere chose in action, which could not be sub- 
jected to execution by creditors, the case does not fall within the stat- 
ute of frauds, and for this they cite Story's Eq., Jur., Sec. 367, where, 
in defining the English doctrine on the subject, i t  is said, "that in 
order to  make a voluntary conveyance void as to  creditors, either 
existing or subsequent, i t  is indispensable tha t  it should convey prop- 
erty which would be liable to be taken in execution for the payment 
of debts; tha t  the statute of 13th of Elizabeth did not intend to  en- 
large the remedies of creditors, or to subject any property to execu- 
tion which was not already, in law or equity, subject to the rights of 
creditors." 

The author, however, admits that  there has been, and still 
is, a great diversity of opinion on the point, and no one who (264) 
will take the pains to examine the precedents bearing upon it, 
can avoid a feeling of surprise a t  the extent to  which that divcrsity 
has been allowed to  proceed upon a matter of such practical import- 
ance. 

I n  the early English adjudications very decided ground was taken 
in favor of the creditors' right to  pursue the choses in  action of their 
debtors, in the hands of fraudulent alienees. Taylor v. Jones, 2 
Atkyns, 600; Horn v. Horn, Ambler's Rep., 79. But  the later decisions 
are all clearly the other way, and settle the rule to  be as stated in 
Story. 

I n  Bayard v. Hoffman, 4 Johns., ch. 450, the late learned CHAX- 
CELLOR KENT carefully reviewed those recent decisions of the English 
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courts, and the reasoning upon which they proceeded, and did not hesi- 
t a te  to characterize them as having a tendency to  encourage fraudulent 
alienations, and as being injurious to creditors and subversive of 
justice; and he declares that  he should be sorry to see their doctrine 
become the settled resolution of the courts. According to him, the 
right of a creditor to  subject the property of his debtor applies to 
whatever is in law the property of the debtor, except such portions as 
may be specially exempted by law; and if this right cannot bc made 
available at law, because of some peculiar condition or nature of the 
property, tha t  very circumstance furnislies a reason why i t  shall be 
enforced in a court of equity. This exposition of the law has been 
accepted by a large majority of the courts, (as may be seen by refer- 
ence to  the  notes of Kent's Commentaries, vol. 2, p ,  574, and Bump 
on Fraud. Conveyances, 263, where the cases are collated,) and cer- 
tainly we conceive i t  to be founded on the better reason and more 
equitable principle. 

The jurisdiction of a court of equity to enforce the application of 
equitable assets to the payment of debts, is conceded and of every day 

experience, whenever the remedy a t  lam shall prove to be in- 
(265) effectual, and the property cannot be reached by execution. 

Would it not be singular, beyond measure, that such a court 
should be incompetent to administer relief as t o  assets fraudulently 
transferred and placed beyond the creditor's reach, when we reflect 
tha t  fraud is one of the very sources from which its jurisdiction flows? 
The statute of frauds would be shorn of half its vigor and virtue in 
the suppression of fraudulent contrivances, if its operation is to be 
confined to  transfers of such property as  may be taken in execution. 
Indeed, such a construction given to  i t  would be to  invite debtors to  
convert their tangible property into securities, for the purpose of de- 
frauding their creditors and bestowing them upon their own families. 

I n  Pool v. Glover, 24 N. C., 129, and Doak u. State Bank, 28 N.C., 
309, decided by this court-the first in 1841 and the latter in 1848- 
i t  was held tha t  choses in action could be made liable to the satisfac- 
tion of a judgment, neither upon cxecution nor by a decree of a court 
of equity; not by the former, because they were not goods and chattels; 
nor by the latter, because they were legal, and not equitable rights; 
and tha t  the only may by which a creditor could reach them was by 
taking execution against the body of the debtor, and thereby coerce him 
to  surrender them in satisfaction of the debt-a remedy which, it was 
said, the court of equity deemed adequate, and therefore saw no neces- 
sity for coming in to aid thc law. This was evidently spoken with 
reference t o  the choses held by the debtor and subject to  his con- 
trol. But  in no reported decision of this court, have we been able to 
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find a suggestion even of a purpose to  curtail the  jurisdiction of the 
court of equity over fraudulent transfers of a debtor's property, and 
make its exercise dependent upon the character of the property alien- 
ated. So far from that.  we have a precedent for the  actual exercise of 
that  jurisdiction, and in relation t i  just such property as is here in- 
volved, in McGill v. Harman, 55 N. C., 179. There, a son had re- 
ceived from his father, without consideration, and in contem- 
plation of the latter's insolvency, a note on a third person due (266) 
the father, and had used the same in payment for a t ract  of land, 
and i t  was held tha t  the creditor had a right to hold the son liable for 
the amount of the note, and to look to  the land as his security. 

But,  should there be a doubt as to the general power of the court to 
aid creditors under such circumstances, we should be disposed t o  hold 
tha t  i t  obtained, in this particular instance, from the very necessity 
of the case. 

I n  the present state of our lam, as altered since the decisions in 
Pool v. Glover and Doak v. Dank, choses in action, whether held by 
the debtor himself or another for him, are made available for the pay- 
ment of debts by proceedings supplemental to  execution; and in Sut- 
ton v. Askew, 66 N. C., 172, it was held that a bond in the hands of a 
fraudulent alienee could be reached by a creditor after tha t  manner. 
Here, however, the principal debtor is dead, and his personal repre- 
sentative, as we shall presently see, is incapacitated, by the estoppel 
growing out of his intestate's assignment, to  intervene in the matter in 
any way. So that ,  there is no judgment in the case, and by possibility 
can be none under which supplemental proceedings can be conducted, 
and unless an action will lie directly against the present holders of the 
property transferred, then the law mould be guilty of the inconsistency 
of allowing a right and affording no remedy for its enforcement. 

Our conclusion therefore is that the life policy, notm-itlistanding its 
intangible form, or its proceeds in the hands of the defendants, may 
be reached, with the aid of the court, and made subject to  the debts of 
the intestate by any one who occupies such a relation to  him, as con- 
fers a right of action. 

And this brings us to  inquire of the plaintiff's right in this par- 
ticular. 

I n  Coltraine v. Causey, 38 S. C., 246, cited by counsel for the 
defendants. this court ruled that  an administrator could not 12671 
maintain $ bill for setting aside a deed on the ground that  it 
was given by his intestate to defraud creditors, for that,  he occupied 
the exact relation to  the deed that his intestate did, and was equally 
estopped thereby, but that the defrauded creditors might have their 
action against the fraudulent alienee as executor de son tort. To the 
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same effect are the cases of AIclVIorine v. Storey, 20 N. C., 329, and 
Sturdivant v. Davis, 31 N. C., 365. But the most striking instance of 
the application of the rule is found in -Vorfleet v. Riddick, 14 N. C., 
221, in which case a regular administrator, who held property of his 
intestate under a conveyance fraudulent as to his creditors, was sued 
by them, as executor de son tort, and their action was sustained. I n  
discussing its propriety, Chief Justice HENDERSON said, i t  must be so 
from necessity; that the conveyance operated alike as an estoppel on 
the intestate and his administrator. but did not bind the creditors as to  
whom it  was void; and as they could not reach the property through 
the defendant as administrator, they must be allowed to have their 
action against him as executor in his own wrong, or else there must 
be a failure of iustice. 

From a resolution of the court, so explicitly pronounced and reiter- 
ated, we do not feel a t  liberty to depart, because of any difficulty that 
may exist (as is suggested) in enforcing it, under the present law 
touching the administration of deceased persons' estates, a t  least, not 
without some more specific expression of the legislative will to that 
effect, than is to  be found in any law yet enacted. 

Winchester v. Gaddy, 72 N. C., 115, and Henry v. Willard, 73 N. C., 
35, were both actions, brought under the present system, against the 
defendants as executors de son tort: and while the plaintiffs failed 
in both, on other grounds, there was nb suggestion in either case of any 

difficulty in maintaining such actions because of the law which 
(268) directs a pro rata application of the assets, and we cannot sup- 

pose that so important a matter was overlooked. 
Whether in such an action, instituted at this day, the plaintiff will be 

permitted to  sue in his own name and thereby acquire a preference in 
the particular assets recovered, or whether he shall sue, as in a credi- 
tor's bill, for himself and all others alike interested, are questions not 
now necessary to  be determined, and too important to be Iightly de- 
termined, especially, as we do not find oursleves in the present state 
of the argument fully in accord with regard to  them. But be it either 
way, we apprehend it  will be found in actual practice to interfere with 
the general administration of estates by lawful representatives, less 
frequently and seriously than seems to be supposed, and certainly not 
sufficiently so to justify the court in dispensing with a long and well 
established principle of law. 

The plaintiff being estopped by his intestate's act of assignment to  
deny the title of the defendants to  the policy or its proceeds, cannot 
maintain this action, and the judgment of the court below is therefore 
reversed and the demurrer sustained. 

Error. Reversed. 
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Cited: Gidney v. Moore, 86 N.C. 488; Kiff v. Weaver, 94 N.C. 281; 
Burwell v. Snow, 107 N.C. 87; Markham v. Whitehzwst, 109 N.C. 309; 
Taylor v. Lazrer, 127 N.C. 163; Herring v. Xutton, 129 K.C. 109; Mich- 
ael v. Moore, 157 N.C. 465; Peursall v. Bloodworth, 194 N.C. 631, 632; 
Strayhorn v. Bycock, 215 N.C. 47. 

ENMA REKCHER v. JAMES C. WPSNE. 

Judge's Charge-Fraud-lwarried Woman-Notice. 

1. A judge need not give instructions in the very words asked, even when cor- 
rect in law; certainly not if in any particular erroneous. But he shall 
declare the law as  applicable to the facts in proof, and any reasonable 
inference from them. 

2. H e  should declare what constitutes a fraudulent intent in law vitiating and 
annuliing, as  against creditors, an accompanying assignment otherwise 
effectual; and what linowledgr prevents the assignee from deriving title 
thereunder, especially if the denial of such knowledge is only as  to the 
fraudulent purpose of the assignor and not as  to  his acts and objects, 
which were material for the jury to consider in fixing the extent of the 
assignee's notice of the fraudulent intent. 

3. Although a loan, with a n  agreement to be secured if the debtor finds himself 
failing, may be upheld. however suspicious the transaction, yet if there be 
further and principal purpose to give the debtor false credit, and induce a 
creditor to rely upon i t  for payment, a conveyance effecting such under- 
standing ~ ~ ~ h i c h  hinders and defeats the creditor, will be inoperative and 
void. 

4. As a wife n o v  has legal capacity to contract with her husband, make loans 
to him, and take security therefor, she will not be supposed in such matters 
to act under the marital influence, but will be affected by the rules appli- 
cable to other persons. 

CIVIL ACTION removed from Franklin County and tried a t  (269) 
Spring Term, 1880, of WARREN Superior Court, before Gudger, J. 

The plaintiff is the wife of D. W. Rencher t o  whom she was married 
in 1866, and brings this action to recover in damages the value of the 
property described in the complaint, (carriage, horses, mules and other 
stock, farming implements, etc.,) and sold by the defendant sheriff of 
Franklin County, under execution against her husband. 

Verdict and judgment in favor of the plaintiff, appeal by defendant. 

Messrs. Xerrimon & Fuller, for plaintiff. 
Messrs. Gilliam & Gatling, for defendant. 
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SMITH, C. J .  The defendant, sheriff, under an execution issued 
against D. W. Rencher, seized and sold for its satisfaction the several 
articles of personal property described in the complaint and for re- 

covery of the value of which the action is brought. 
(270) The plaintiff derives her title under a deed from the said 

Rencher, her husband, to  her executed on November 11th) 1874, 
and proved and registered a few days thereafter; and the controversy 
is as to the bona fides and legal sufficiency of the conveyance against 
the creditors who had sued out the process, under whose authority the 
defendant acted in taking and appropriating the property to their de- 
mand. 

The issues submitted to  the jury and their finding upon the question 
of fraud were in these words: 

1. Was the deed from D. R. Rencher to his wife, Emma Rencher, 
dated the l l t h  day of Kovember, 1874, executed for the purpose and 
with intent to  delay, hinder and defraud the creditors of D. W. 
Rencher? Yes. 

2. If so, did the plaintiff have knowledge of such purpose and in- 
tent? KO. 

It was shown a t  the trial that D.  W. Rencher who with his wife after 
their marriage in 1866, removed from Alabama and became residents 
of Franklin County in this statc on January ls t ,  1870, bought a t  the 
price of $1500 and paid for out of his own means a house and lot in 
Franklinton, and caused the same to be conveyed to the plaintiff. He 
was not then in debt. With the plaintiff's consent, he rented out the 
premises, took notes for the rent in his own name, and managed the 
property as his own, and such it was understood in the community to 
be, the deed not having been registered until December l l t h ,  1874. 

The lot was sold in the latter part of 1872, for $1200, and both joined 
in the deed to the purchaser. This money with her knowledge and 
consent was used in payment for a plantation bought by him. situated 
near the town, and the title thereto taken in his own name. 

At  the same time he promised the plaintiff to  secure the amount 
thus appropriated, if he should become involved in debt. During the 
intervening period between the marriage and the impeached assign- 

ment, the mother of D. TIT. Rencbev sent to  the plaintiff a t  dif- 
(271) ferent times sums of money in the aggregate $600, which was 

loaned to him, and this sum and the proceeds of sale of the 
town lot constitute the consideration of the assignment. The debts 
reduced to judgment, and on which issued the execution by virtue of 
which are claimed by the plaintiff, were contracted with the firm of 
J .  8. & 77'. H. Joyner during the years 1873 and 1874. There was no 
evidence that  any persons in the county, except the plaintiff and her 
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husband, were acquainted with the fact that  the conveyance of the 
title to  the town lot had been made to the plaintiff, the bargainors 
residing in the city of Baltimore and the deed having been there ex- 
ecuted, or that Rencher was indebted in any manner to  his wife. 

The plaintiff examined on her own behalf testified tha t  the as- 
signment was truly and honestly niade, and accepted on her part  in 
discharge of his indebtedness to  her, in the sum recited as its con- 
sideration, and tha t  in the entire transaction she acted in good faith 
and without knowledge of any fraudulent purpose in the assignor or 
any one else. 

The defendant requested that these instructions be given to  the 
jury: 

1. If the deed from Rencher to the plaintiff (his wife) was made 
with intent to hinder, defraud and delay creditors, and the plaintiff 
permitted him to  use the property with an agreement, known to them- 
selves only, tha t  he should secure the debt due her in the  event he 
should become embarrassed, then she is affected with notice and the 
deed is void. 

2. That  if the plaintiff permitted her husband to use her property 
as his own, with the agreement known to  themselves alone, tha t  if he 
should become involved or embarrassed he u-ould secure her, and 
the deed was in pursuance of the agreement, then it was fraudulent 
as against his then subsisting creditors. 

The court refused so to  charge, and told the jury tha t  "if the 
deed to the plaintiff 11-as voluntary, without a valuable consid- (272) 
eration, with the corrupt intent t o  delay, hinder or defraud 
creditors, it is void; but if made as an absolute conveyance and for 
a valuable consideration to the plaintiff, it ~ o u l d  be good notwithstand- 
ing his fraudulent purpose, if she was not a party to  such fraud and 
bought in good faith without knowledge of his corrupt intent." 

The exceptions needful to be considered grow out of the refusal to  
charge in the manner requested, or to  give any directions as to  what 
constitutes a criminal complicity on the part of the assignee in the 
fraud, or knowledge of the fraud practiced by the assignor, which 
enters into and infects the legal validity of the instrument through 
which it is attempted to be made successful. 

I n  this we think there is error, and that  the law, bearing upon the 
facts, as the jury might find them upon the evidence, not properly and 
sufficiently explained to  guide them in making up their verdict. While 
the judge is not required to  give an instruction in the very words in 
which it is prayed, even when correct in law, and certainly not when 
in any particular erroneous, yet it is to be expected tha t  he shall de- 
clare the law as applicable to the facts in proof, and any reasonable 
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inferences which may be drawn from them in order to an intelligent 
and rightful determination of the issues before the jury. He  should 
tell them what constitutes the fraudulent intent meant in the law, 
which accompanying an assignment, otherwise effectual, vitiates and 
annuls the instrument as a conveyance operating against creditors, 
and leaves the property still liable to  their action. 

He should also have explained to then1 what knowledge or informa- 
tion possessed by the assignee would prevent her from deriving a 
title under a deed fraudulently made by the assignor; more especially 
mas this explanation needed in view of the plaintiff's denial, not of 

knowledge of the mediated acts and objects of her husband but 
(273) "of any fraudulent purpose in him" which might easily be mis- 

interpreted as meaning to deny that his purpose, though under- 
stood, was fraudulent. The plaintiff might suppose there was nothing 
wrong in retaining and trading upon the credit of the property, as long 
as the business mas prosperous, and yet with an executory (as efficient 
in its consequences as if executed) agreement by which practically it 
is rendered inaccessible to the demands of creditors, contracting upon 
the faith of the debtor's ownership, and who are tlms misled and de- 
ceived. If the arrangement was entered into with the concurrence of 
both, that the husband should retain the legal title and posses- 
sion as a basis of future or continuing credit in the conduct of his 
business, but that upon the approach of insolvency it  should be trans- 
ferred t o  her, and thereby be placed beyond the reach of those to 
whom he might meanwhile become indebted, this fraudulent intent, un- 
derstood by both, and entering into and consummated by the deed, 
would defeat its operation, notwithstanding the debt paid or secured 
was truly due and owing. 

We do not say that  a loan with an agreement that i t  shall be se- 
cured when the debtor finds himself in failing circumstances, is not 
valid and effectuaI; with no other ingredient in the intent, i t  would, 
we think, be upheld, however suspicious the transaction may appear. 
But if in association with that is the further and principal purpose to  
enable the debtor to obtain a false credit and to hold out to  the cred- 
itor this, as among the resources of the debtor, upon which he can 
and does rely for payment of the incurred liability, the conveyance 
in pursuance of such understanding which does hinder and defeat the 
creditor, if allowed to stand, must be deemed as to  him inoperative 
and void. 

"It is true,'' remarks the eminent judge who for so many years pre- 
sided in this court, "that when the debt is a just one, the covinous 
intent is difficult of proof, and can seldom be proved, because, prima 
facie, a just debt makes the deed bona fide. Nevertheless, when the 
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intent (before described as fraudulent) can be reached, i t  is (274) 
not the less fraudulent because i t  assumes a more specious 
appearance." Leadman v. Harris, 14 K. C., 144. 

The verdict of the jury fixes the fraudulent purpose in the maker of 
the deed, and i t  became therefore material to inquire if these acts and 
that  conduct attending the execution of the deed, f ron~ which his intent 
is deduced, were not equally within the plaintiff's knowledge, and from 
which she might and ought to  have drawn the same inferences as the 
jury. That  which naturally and necessarily follows an act intention- 
ally done, must be deemed to have been intended when the act was 
done. "A party cannot be heard to say he did not intend the neces- 
sary consequences of his own voluntary act." Babcock v. Eckler, 
24 N.' Y., 623. 

And so a complicity in or assent to  a deed which undertakes to  
convey a beneficial interest to another, and is fraudulent in fact, is 
implied in the knowledge of those acts and purposes in which the fraud 
consists, and takes a ~ ~ a y  all claim to its benefits as against unsatis- 
fied creditors. 

The validity of the assignment is not to be determined by the de- 
clared motive of the plaintiff in accepting, but upon her knowledge of 
the facts which render it  a fraud in the assignor to make it. If his 
unlawful purpose was brought to  her notice, and the making the deed, 
its result, assented to, she is a participant in the fraud and derives no 
title under i t  to the prejudice of his creditors. "If the motive to be 
ascertained, not from the act itself and its results, but from the sub- 
sequent declarations of the parties to  the transaction, is to  be the test 
of the validity of conveyances, they would depend, not upon the clear 
and well settled principles of law, but upon the capricious and uncer- 
tain temper of individual persons." Cheatham v. Hawkins, 80 N. C., 
161. 

The case s eem not to have been presented in the charge upon the 
material point to  which the attention of the judge was called 
in the proposed instructions, in such a manner as to  enable them (275) 
to  comprehend the bearing and effect of the evidence, and the 
correct legal principles upon which rests the assignment as an effective 
and unassailable transfer of the property to  the plaintiff. The charge 
is not in substanqe that  which was asked, nor does it  attempt to im- 
part the information upon matters of law, which the jury ought to  
have had to aid them in their findings; and in consequence, the issues 
should be submitted to anothcr jury. 

It is suggested that  the plaintiff, being the wife of the assignor, is 
not free from his supposed material influence, and ought not to  be af- 
fected by the same rules which would govern in deciding upon a trans- 
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action between independent persons. But if the wife has legal capacity 
tn contract with her husband, make loans to  him, and take security 
for repayment, she must act in subordination t o  the general laws as 
well as others. A fraudulent conveyance to her, with her assent, can 
no more be supported and allowed to defeat creditors, than if made to 
a stranger. She can no more participate in a fraudulent conveyance 
and seek benefit under it, than can an indifferent person. She may lose 
her own property by actual fraud, uncoerced. She cannot acquire prop- 
erty from her husband through the instrumentality of his fraud, known 
to herself, to  the injury of his creditors. 

There must be a new trial. Let this be certified. 
Error. Venire de novo. 

Cited: Cannon v. Young, 89 N.C. 266; Guggenheivzer v. Brookfield, 
90 N.C. 235; McDonald v. Carson, 94 N.C. 507; S. v. Thomas, 98 N.C. 
606; Michael v. Foil, 100 N.C. 191; Thurber v. LaRoque, 105 N.C. 313; 
X. v. Booker, 123 N.C. 725; Graves v. Jackson, 150 N.C. 385; Carter 
v. R.R., 165 N.C. 253; Xhaw v. Public-Service Corp., 168 N.C. 615; 
S. v. Baldwin, 178 N.C. 697; Jones v. Taylor, 179 N.C. 296; S. v. Lee, 
196 N.C. 716. 

(276) 
JOHN A. SMITH v. J. T. GOOCH, ADM'R. 

Xarried Woman, Contracts of-Proceeding Against. 

The separate estate of a married woman could under the former practice be 
subjected to the payment of her debt (contracted in 1860) only by bill in 
equity-a proceeding in rem, not in personam. Her contract is roid and 
will not support a n  action a t  law against her. 

CIVIL ACTION tried a t  January Special Term, 1882, of NORTHAMPTON 
Superior Court, before Graves, J .  

On the 12th day of October, 1860, the defendant's testatrix, Virginia 
A. Johnson, who a t  the time was a feme covert, being the wife of 
James A. Johnson, purchased a female servant from one Samuel Doug- 
las for the sum of seventeen hundred dollars and gave her note under 
seal for the same with the plaintiff John A. Smith and 0. A. Smith 
as her sureties. 

I n  the year 1867 an action was brought on this note by Douglas 
against the plaintiff, and a compromise effected by the plaintiff's pay- 
ing Douglas six hundred and forty-four dollars and eighty-one cents. 
At the time of this payment, and ever since, the said 0. A. Smith 
has been insolvent. 

224 
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Virginia A. Johnson died in the year, 1871, leaving a will, which 
was admitted to  probate and the defendant was appointed and quali- 
fied as  her administrator de bonis non with the will annexed, in the 
year 1878. 

Prior to the marriage between the said Virginia (then Bynuin) and 
James A. Johnson in the year 1859, a marriage settlement by deed 
was made between them, in which all of her real and personal estate 
mas conveyed to  John J. Long in trust for her sole and separate use dur- 
ing her life, and to pay the proceeds thereof to her or her order. And 
i t  was stipulated therein that ,  "if the said Virginia shall die, 
leaving issue of the said marriage, then the same is to  be heid (277) 
by trustee for the benefit of the said issue; and if the said Vir- 
ginia shall die without leaving issue of the said marriage, then the 
trustee is to hold the same for such purposes as she may declare by 
deed executed in her life time, or by her last will and testament, or 
other writing in nature of a will. The said trustee is not required by 
this instrument to  take possession of any of the property herein con- 
veyed, unless specialIy required to  do so by the said Virginia, and 
unless required by her to  take pobsession of the trust  estate and 
effects, he is to  allow her to continue in possession and to  receive all 
the proceeds thereof according to  the true intent and meaning of this 
instrument. I t  is, however, understood and agreed between the parties, 
that  if the said Virginia shall desire to have any of the property herein 
conveyed sold, i t  shall be the duty of the trustee to sell the same i11 
such mode and manner as she may direct, and to invest the proceeds 
of tlie sale for the benefit of tlie parties concerned, according to their 
rights and interests in the property sold, prior to the sale thereof." 

The following issues raised by the pleadings were submitted to the 
jury: 

1. Did Virginia A. Johnson execute the bond mentioned in the com- 
plaint? and by consent the jury responded to this issue as follows- 
"Mrs. Virginia A. Johnson being a married woman signed, sealed and 
delivered the bond declared on." 

2. If so, did John A. Smith execute the bond as surety? The jury 
responded by c o n s e n t U H e  did." 

3. If so, did John A. Smith pay any part of said bond, if so, how 
niuch and when? The jury responded by consent-"He did, in 
June or July pay $640.81." 

4. Was tlie consideration of said note the purchase by the said Vir- 
ginia A. Johnson of a female house servant? The jury responded by 
consent-"Yes." 

5 .  Did John J .  Long, trustee, assent to  the purchase of said (278) 
servant? 
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On this last issue the plaintiff introduced the marriage settlement, 
and the plaintiff was then introduced as a witness in his own behalf 
and offered to prove tliat the trustee gave his assent to the purchase 
of said slave by Virginia A. Johnson. The witness was objected to 
by the defendant as being incompetent under section 343 of the Code 
and the testimony as irrelevant. The court sustained the objection and 
the plaintiff excepted. 

The plaintiff also proposed to prove the insolvency of James A. 
Johnson, which was objected to by the defendant as immaterial and 
irrelevant ; the objection was sustained and the plaintiff excepted, and 
thereupon the jury responded to this issue-"No." 

I t  was admitted on the trial that John J .  Long was dead. Upon 
the finding of the issues by the jury the court rendered judgment in 
behalf of the defendant, from which the plaintiff appealed. 

Messrs. T. W .  Mason,  T .  N.  Hill and W.  C. Bowen, for plainti f .  
Messrs. R. B .  Peebles and D a y  & Zollicoffer, for defendant. 

ASHE, J. The exceptions taken by the plaintiff on the trial to the 
rulings of his Honor in rejecting the testimony offered by him, were 
properly overruled. Whether the plaintiff was a competent witness 
under section 343, i t  is needless to consider; for whether competent or 
not, the testimony he proposed to give touching the assent of J. J. 
Long to the purchase of the slave by the defendant's testatrix, was 
clearly irrelevant to the fifth issue, the issue itself was immaterial, 
and if the rejected testimony had been admitted and the issue found 

in the affirmative, i t  could in no manner have affected the case; 
(279) and the exception to the refusal to admit proof of the insolvency 

of Johnson is, for the same reason, untenable. 
The action is in nature of assumpsit for money paid to the use of 

the defendant's testatrix, founded upon her implied promise to repay 
to the plaintiff the money he had expended for her use. The alleged 
consideration was, that the plaintiff as her surety on the bond given 
by her for the purchase of a female slave, had been compelled to pay 
the sum sued for in this action. 

The action cannot be maintained. There is no consideration to sup- 
port an implied promise on the part of the defendant's testatrix. She 
was a married woman a t  the time of giving the bond to Douglas, and 
there is no principle of law better settled than that the contract of a 
married woman is not only voidable, but absolutely void. The effect 
of the marriage for most purposes is to render husband and wife one 
person, in contemplation of law, and her legal existence is merged in 
that of her husband, and having no legal entity, she is on that ground 
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incapable of binding herself by a contract, and consequently no action 
will lie against her for a breach of it, 

Huntley 2;. Whitner, 77 N. C., 372, is directly in point. The action 
was upon a bond given by a feme covert as a tenant in common upon 
the partition of land for owelty of partition. The court say, "to put 
i t  in the strongest light for the plaintiff, i t  was a bond given for the ac- 
quisition of property to  make equality of partition of land between her 
and her sisters. She is not bound upon the bond." 

But the plaintiff says, although the testatrix was a married woman 
a t  the time she executed the bond to Douglas, she had a separate 
estate, and the bond was a charge upon that property-was so in- 
tended to be a t  the time of its execution-and he has the right to  
subject the property to the satisfaction of his debt, which stands upon 
the same footing with the bond. Admitting that to  be so, the 
separate estate of the defendant's testatrix cannot be subjected (280) 
t o  the payment of her debts in this form of action. The sepa- 
rate estate of a married woman could under the former practice only 
be reached by a bill in equity. It was a proceeding in rern and not in 
personam. There is no error, the judgment must be affirmed. 

No error. Affirmed. 

THOMAS G. TVALTOK AiYD OTHERS V. JOSEPH C. MILLS. 

Injunction-Water Rights. 

1. An injunction will not be granted to restrain defendant from a contemplated 
diversion of water, (by means of canals in process of construction) in- 
tended to be used in gold-washing operations, upon an allegation that  the 
same will cause injury to similar operations of plaintiffs, the lower pro- 
prietors on same stream. 

2.  The relative rights of upper and lower proprietors of land over which a 
natural water-course flows, to  the running water, discussed by SMITH, 
C. J. Such right should be established by finding of a jury. Injuries- 
when compensated in damages a t  law, and when irreparable and calling 
for injunctive relief. 

APPEAL from an order continuing an injunction, made a t  Spring 
Term, 1881, of BURKE Superior Court, by McKoy, J. 

The defendant appealed. 

Messrs. Merrimon & Fuller and W. W. Fleming, for plaintiffs. 
Mr.  G. X. Folk, for defendant. 
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(281) SMITH, C. J. The object of this action, brought by several 
proprietors of land on an unnavigable stream which proceeds 

from an upper tract belonging to the defendant, is to  restrain him from 
a contemplated diversion of its waters from their proper channel by 
means of canals and conduits in process of construction, and which the 
defendant intends to  use in gold washing operations, to  injury of the 
gold mines and mills on the plaintiffs' lands which require the unin- 
terrupted flow of the water. Upon an e z  parte application of the 
plaintiffs the judge appointed a day for the hearing, and meanwhile 
issued an order reql~.iring the defendant to desist "ha diverting or 
changing from their natural course, the waters of Hall's Creek and 
its upper tributaries, or otherwise obstructing or interfering with the 
natural and regular flow thereof." At the hearing upon the complaint, 
answer and accompanying affidavits offered as evidence, his Honor 
"adjudged that  the restraining order be continued and the defendant 
enjoined as directed in the restraining order from doing the acts therein 
forbidden, until the hearing of the cause." From this judgment the 
defendant appeals. 

It does not appear that any damagc to the property of the plaintiffs 
has yet accrued from any act of the defendant whose canals and con- 
duits have not tapped the creek to  drain its waters, and it is from 
the apprehended consequences and injury to  follow when this is done 
that the coercive power of the court is sought in advance. 

The relative rights of lower and upper proprietors of land over 
which a natural water-course flows, to the running water, are well 
settled, and have been so considered ever since the elaborate judgment 
rendered in Mason v. Howard, 5 B. and A. 1, and the true principle, 
"most  perspicuously stated," as observed by BARON PARKE in Embrey 
v. Owen, 6 Exc., 369. 

"Every proprietor of land on the bank of a river has naturally 
(282) an equal right to  the use of the water which flows in the stream, 

adjacent to his lands, as i t  was wont to  run (currere solebat) 
without diminution or alteration. No proprietor has the right to use 
the water, to  the prejudice of the proprietors above or below him, 
unless he has a prior right to  divert it, or a title t o  some exclusive 
enjoyment. He  has no property in the water itself, but a simple usu- 
fruct while it  passes along. Aqua currit et debet currere is the lan- 
guage of the law. Though he may use the water while it  runs on his 
land, he cannot unreasonably detain it ,  or give i t  another direction, 
and he must return it  to  its ordinary channel, when it leaves his 
estate. * * " Streams of water are intended for the use and 
comfort of man, and it  would be unreasonable, and contrary to the 
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universal sense of mankind, to  debar any riparian proprietor from 
the application of the water to  domestic, agricultural and manufac- 
turing purposes, provided the use of i t  be made under the limitations 
which have been mentioned." 3 Kent. Com., 439, 440. 

The reasonable use of the water as i t  passes in its onward course so 
that no damage is done by withholding it, is the rule by which the 
rights of riparian owners are regulated. Ph. Rights of Water, 26, 27; 
and this is recognized in Pugh v. Wheeler, 19 N. C., 50; State v. Glen, 
52 N. C., 321. Conceding the general principle, i t  does not follow that  
when the injury from the excessive appropriation of the water by an 
upper proprietor to  the land of a lower proprietor is inconsiderable, 
and niay be compensated in damages, while the stoppage of the works 
of the other will entail on him large and irreparable loss, the restraining 
power will be exercised; and still less when the injury to  the com- 
plaining party is uncertain in fact and degree, and mainly conjectural 
and apprehended. It is not every case in which an action will lie that  
a court of equity will interpose. 

"There must be such an injury as from its nature is not susceptible 
of being adequately compensated by damages a t  law, or such 
as, from its continuance or permanent mischief, must occasion (283) 
a constantly recurring grievance which cannot be otherwise pre- 
vented but by an injunction." 2 Story Eq. Jur., Sec. 925. And usually 
the right should be established by the finding of the jury. High on 
Inj., Sec. 517. "It is not every slight or doubtful injury," remarks 
NASH, C. J., in Wilder v. Strickland, 55 N. C., 386, "that will justify 
the courts in exerting their extraordinary power of injunction in re- 
straining a man from using his property as his interest may demand, 
when the benefit is mutual to the public and the owner." 

The present interlocutory order of restraint suspends the operations 
of the defendant, looking to the successful working and development 
of a new and valuable industry, with the possible loss of a large 
expenditure towards that  object when no damage has yet been re- 
ceived, and if i t  should come, may prove less than the defendant's 
apprehensions .may have estimated, and measurable in a money re- 
muneration. We have so recently had occasion to  consider this aspect 
of the case and the practice appropriate thereto, that we simply refer 
t o  Dorsey v. Allen, 85 N. C., 358, and avoid needless repetition. 

.Looking into the evidence which we find much difficulty in under- 
standing from the want of a map to show the locality of the different 
objects to  which it  refers, i t  seems that the defendant proposes t o  con- 
duct the waters of Hall's creek and some of its tributaries by means 
of canals to  his gold mine and there to  use and waste i t  in washing 
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the auriferous earth, and separating from it the gold which it con- 
tains, by a process suitable to  that  end. The plaintiffs allege that  
this withdrawal of the water will seriously injure their similar gold 
operations and interfere with the working of their mills, for which 
the water supply mill be wholly insufficient. The defendant on the 

contrary avows that  he owns over two thousand acres of land 
(284) valueless except as a gold mine, for which the water is an in- 

dispensable necessity; that  he has made large expenditures in 
preparation for his work; that  the intended diversion of part of the 
waters will still leave a sufficient supply for all the plaintiffs' pur- 
poses, milling, mining or agricultural, for which their lands have hith- 
erto been, or are now, or intended to be used, and they would still 
have double the quantity abstracted by the canals of the defendant, 
and he attempts to  explain the sources from which this supply will be 
derived. The plaintiffs assert their property also to  be valuable, if the 
waters of the creek and its branches are permitted to flow on free 
from obstruction or drainage, and the serious detriment it will sus- 
tain if the defendant is allowed to carry out his designs. Thus it  would 
seem that  while on the one hand the plaintiffs would sustain great 
injury if the current of the creek and its tributaries are diverted from 
the proper channel, and their needed supply cut off; so on the other 
hand would the defendant be subjected to much loss from the moneys 
he has expended in the impaired value of the land if frustrated in the 
only feasible way of mining upon it. I n  the one case, there may be 
adequate compensation in damages obtained, in the other, there may 
be none or a very imperfect redress. The defendant denies that  any 
injury not easily remedied will arise from his use of the water, and 
i t  does not appear that  any mining operations are now carried on by 
the plaintiffs. There has been no jury verdict to  settle these disputed 
issues of fact, and will be before final judgment. If the defendant is 
ultimately required to fill up his canals, he will have no cause of com- 
plaint for expenditures made since the institution of the suit and in 
view of its unfavorable results to himself. 

There has as yet been no damage; if there shall be hereafter be- 
fore trial, application can then be heard for a restraining order, 
founded upon actual and ascertained, not upon conjectural damages 

merely. We think, therefore, the injunction attended by such 
(285) consequences was prematurely issued and there was error in 

awarding it. This new industry of gold washing nlay from 
necessity require some modification of the general law, since for mill 
and mechanical purposes the use of the passing water as a moving 
power does not destroy, or in any considerable degree, reduce the 
volume which still flows on for the use of others. The diversion for 
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gold washing often a t  remote points, involves its total loss to others. 
HOW these conflicting industries are to  be reconciled may present a 
problem not easy of solution upon the rule hitherto established. But 
the question does not arise and we now simply decide that there is 
error in continuing the injunction, but without prejudice to the plain- 
tiffs' right to  move for i t  hereafter when the case then presented will 
admit. 

The judgment must be reversed, and this will be certified. 
Error. Reversed. 

Cited: Adams v. R.R., 110 N.C. 330; Hyat t  v. Deliart ,  140 N.C. 
271; Griffin v. R.R., 150 N.C. 315; Rope Co. v. Aluminum Co., 165 
N.C. 576; Smith v. Aforganton, 187 K.C. 803; Cook v. iMebane, 191 
N.C. 452. 

C O M X I S S I O N E R S  O F  W A K E  C O U N T Y  v. A. MAGR'IN AND OTHERS. 

County Comm,issioners-Parties-Demand-Oficial Bonds- 
School Fund. 

1. The commissioners of a county a re  proper parties relator to sue upon the 
official bond of a county treasurer to recover county school fund-appror- 
ing case between same parties, 78 N.  C . ,  181; and no demand is necessary 
before suit brought, where the officer collects and retains the money or 
fails to pay it  over to his successor. 

2. The bond of a county treasurer, conditioned, "that whereas he has been 
appointed treasurer and become disburser of the school money, now there- 
fore if he shall u-ell and truly disburse the money coming into his hlands, 
under the requirements of law," etc., covers a n  alleged defalcation from 
the school fund. 

3. The act in reference to official bonds (Bat.  Rev., ch. 80,) does not operate 
to add provisions, which are  not, but should have been incorporated in the 
condition, but simply cures certain irregularities which might otherwise 
affect the ralidity of the instrument as  a n  ofiicial undertaking. 

CIVIL ACTION tried a t  Fall Term, 1881, of WAKE Superior (286) 
Court, before Gilmer, J. 

The action was brought in the name of the state on the relation of 
the board of conlmissioners of Wake County, upon the official bond 
of the defendant as county treasurer. The defendant, Bunting, de- 
murred to  the complaint, and from the judgment of the court sus- 
taining it, the plaintiffs appealed. 
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Messrs. George H.  Snow and T. R. Purnell, for plaintiffs. 
Afessrs. E. G. Haywood, Hinsdale & Devereuz, D. G. Fozcle and 

Walter Clark, for defendants. 

SMITH, C. J. The defendant, Nagnin, on his appointment to fill a 
vacancy in the office of county treasurer in September, 1873, as prin- 
cipal, and the other defendants, as sureties, executed the bond set out 
in the complaint and containing this condition: "The condition of 
the above obligation is such, that  whereas, the above bounded, Al- 
bert Magnin, has been duly appointed treasurer of Wake County and 
become disburser of the school money; now, therefore, if the said 
Albert Magnin shall well and truly disburse the money coming into 
his hands under the requirements of law, then in that case, the above 
obligation to  be void, otherwise to remain in full force and effect." 

When his term expired on the first Monday in Septemebr of the 
year following, the said Magnin had, or ought to  have had, of the 

moneys received by virtue of his office for county school pur- 
(287) poses, an unexpended balance of $2,648.38, as appears upon his 

own sworn return annexed as an exhibit to  the complaint, for 
which sum, reduced by about $34, the present suit is prosecuted by the 
board of county con~missioners. To the complaint making these al- 
legations, the defendant, Bunting, alone demurs, the record being silent 
as to  the others, assigning several causes of demurrer, the substance 
of which is embodied in the following: 

1. For that  the relators are not proper parties, and the action can 
only be maintained by, and on the relation of the successor in office 
to  whom the fund is due. 

2. For that  no sufficient demand was niade before bringing the 
action; and 

3. For that  the default set out is not covered and protected in 
the condition of the bond. 

His Honor sustained the demurrer and adjudged that the defendant, 
Bunting, go without day and recover his costs. From this ruling 
the relators appeal. 

I. The objection, based upon the form of the action, we consider 
settled and disposed of in the former action between the same parties, 
(78 N. C., 181,) and upon the construction of the different statutory 
provisions relating to the subject. 

11. The second cause of demurrer assigned is equally untenable. 
The cases cited in the argument of counsel for the appellants, State 

u. Mclntosh, 31 N. C., 307, and State v. Woodside, Ib., 496, which 
were actions upon the sheriff's bond, and Little v. Richardson, 51 
N. C., 305, which was upon the clerk's bond, decide the general propo- 
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sition that  a demand before suit is not necessary, when a public 
officer collects and retains money which he ought to pay over, and it 
embraces the case of a retiring officer who is required to deliver and 
pay  over to  his successor the funds and other effects in his hands. 

But  the objection, if i t  possesses any force, does not lie 
against the complaint which does sufficiently aver a demand. (288) 
It alleges the failure of Magnin to disburse and account for 
the sum due, "although demand has been made upon him, the said 
Albert Xagnin, by the plaintiff," and tha t  his failure consisted in 
not "well and truly accounting therefore or by paying over the said 
sum of $2,613.70 t o  his, the said Albert Magnin's successor in office." 
This is clearly a demand, and a denland that  the moneys be paid, not 
to  the state, nor to  the relators, but to the county treasurer, his suc- 
cessor in  ofice. 

111. ~ h e " r e m a i n i n ~  question raised by the demurrer, as to  the suffi- 
ciency of the terms employed in the condition to cover the default set 
out in the complaint, is not free from difficulty, and we reach its 
solution with some hesitancv. 

The county treasurer bccornes, ex-oficio, "treasurer of the county 
board of education." Bat.  Rev., ch. 68, sec. 32. 

The county treasurer of each county shall receive and disburse all 
public scshool funds. But  before entering upon the duties of his office 
he shall execute a bond with sufficient securitv in double the amount 
of money which may come into his possession during any year of his 
official term for the faithful performance of his duties, as treasurer of 
the county board of education. Sec. 34. 

All orders upon the county treasurer for school money * * * 
shall be signed by the school committee of the township * * * 
which orders, duly endorsed by the persons to whom the same are 
payable, shall be the only valid vouchers in the hands of county treas- 
urers, for disbursements of school money. Sec. 35. 

These are the principal special provisions relating to  the functions 
and duties appertaining to  the office of treasurer of the county board 
of education, as separate from that  of county treasurer, with which 
i t  is blended. 

The disbursements mentioned in the section last referred to, and 
of which the orders taken ~ K I  are declared to be the onlv valid 
\-owhers for moneys paid out, have reference to the administra- 
tion of the fund, and contemplates a settlement of the (289) 
treasurer's account. I n  this restricted sense the word is there 
used, and this is its ordinary meaning. I n  the section next preceding, 
when his duty is declared to  be to  "receive and disburse" the fund, 
the term seems to  have a wider scope, and as he is to  be charged 



I N  T H E  SUPREME COURT. [86 

with whatever moneys he may "receive," so is he to be discharged 
and exonerated to the extent he may disburse or rightfully pay out 
to  those who may be entitled to  receive; and it is not an unreasonable 
interpretation of the language to  extend the obligation it  imposes, 
to  a delivery or payment to the successor of any residue, not ex- 
pended in taking up the orders. The only obligation imposed in 
express words is, to "disburse all public school funds," and if this 
includes the official duty of a final settlement with the successor, the 
similar language employed in the condition of the bond, must have 
an equally comprehensive import and be construed to cover the al- 
leged defalcation. 

We do not ascribe to  the act of March 28th) 1870, Bat. Rev., ch. 80, 
(which is but a re-enactment of the act of 1842, with the modification 
necessary to  adapt it to  the new system of municipal government,) 
the effect of introducing into an official bond provisions which are 
not, but ought to have been inserted in the condition, so as to  extend 
the liabilities of the obligors; but the purpose is to cure certain defects 
and irregularities in conferring the office and accepting the instrument, 
and to maintain its validity as an oficial undertaking, as far as i t  goes, 
notwithstanding the penalty or condition may vary from those pre- 
scribed by law. Xtate v. Pool, 27 N. C., 105; State v. McMinn, 29 
N. C., 344; Xtate v. Jones, Ib., 359; Bat. Rev., ch. 80, sec. 16. 

I n  the interpretation of every written instrument, we must ascertain 
from the words employed the common understanding and intent of 

the parties to it, and a literal and strict meaning should not be 
(290) put upon it  repugnant to  that  intent. The safe keeping, dis- 

bursement, and delivery over of the funds are the official duties 
enjoined, and i t  is no constrained construction of the defendant's 
undertaking that their principal "shall well and truly disburse the 
money coming into his hands under the requirements of law," that i t  
should extend to the entire fund, and his legal disposition of i t  in full 
discharge of himself and his sureties. This was manifestly the purpose 
of the bond and the common understanding of its import when en- 
tered into. 

It is t o  be regretted that there should be such negligence and in- 
attention in those who are required to  take public securities, as the 
present case discloses, endangering alike their own and the public 
interest, and leading often to protracted and expensive litigation. 

But for the reasons stated we uphold the sufficiency of the condi- 
tion of the present bond as a protection against the official delinquency 
assigned as the cause of action. The judgment sustaining the demur- 
rer must be reversed and the demurrer overruled. 
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 HALL^-BURTOX ti. CABSOX. 

Let this be certified. 
Error. Reversed. 

Cited: Furman v. Timberlake, 93 N.C. 67; County Board of Edu- 
cation v. Bateman, 102 N.C. 58; McGuire v. IVdliams, 123 N.C. 357; 
S. v. Gant, 201 N.C. 232; Midgett v. Selson, 214 N.C. 397. 

J. C .  HALLYBUILTON AND OTIIER~, EXR'S, v. JOHK CARSON, Ex'R. 

Wills-Efect of Codicil. 

The testator by will executed in 1837, devised different tracts of land to neph- 
ews-the tract upon mhich he lived, among others, to his nephew, John;  
and gave his esecuior power to sell all his real and personal estate not 
thereinbefore mentioned. In 1863, some of the devisees having died, the 
testator executed a codicil disposing of lands giren to them, and making 
other changes, in which he clevises to said John all his "out lands" in a 
certain locality, and "all his lands not devised in the within specifically"; 
Held that  by virtue of the codicil, the sole estate in the lands mentioned 
is given to the devisee, John, unconditionally and without charge. and that 
the same are not primarily liable for the testator's debts. 

CIVIL ACTIOX for construction of a will tried a t  Fall Term, (291) 
1881, of MCDOWELL Superior Court, before Seymour, J .  

The defendant appealed froin the ruling of the court below. 

Messrs. W. H. Malone and P. J .  Sinclair, for plaintiffs. 
Mr.  J. M.  McCorkle, for defendant. 

SMITH, C. J. The plaintiffs, as executors of Jacob Harshaw, prose- 
cute their action against John Carson, to  enforce the sale of certain 
lands alleged to be charged in the testator's will with the payment of 
debts and the appropriation of the proceeds to the satisfaction of the 
residue of a judgment recovered by their testator against the de- 
fendant in his two-fold representative capacity, as executor of the 
said George M. Carson and of William &I. Carson, and against A. 
Burgin as administrator of J .  L. Carson. 

The plaintiffs allege the insolvency of the estates of the other 
debtors, the exhaustion of the personal estate of the testator, George 
M., in the course of administration and by the emancipation of his 
slaves, and the consequent necessity of a sale of the lands devised for 
that  purpose to  the defendant. 
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The defendant in his answer insists that  large amounts of personal 
property bequeathed and delivered to various legatees, should be ac- 
counted for by them before resort can be had to  the  devised real 
estate, and that the land devised to himself is not specifically charged, 
and is liable only to contribute its ratable part  to  pay the testator's 
indebtedness. 

The other devisees and legatees come in and by their answer con- 
trovert the claim of the executor, and insist tha t  the undescribed 

(292) lands mentioned in the last clause of the will, are primarily 
charged with the debts, and the authority and direction therein 

given to the defendant to make the sale for that  purpose, are not re- 
voked by the modification made in the codicil. 

I n  this state of the pleadings, the defendants, other than the said 
John Carson, move the court for an order requiring him, as executor, 
to sell the lands comprehended in the last clause of the will, and apply 
the proceeds t~ the indebtedness of the testator, and that  he account 
for the rents and profits received by him since he took possession- 
there being no personal property left. 

The court refused to so adjudge, being of opinion tha t  the provision 
for the sale in the will had been revoked in the codicil, and that the 
primary liability did not rest upon those lands. 

The appeal from this ruling brings up, as the only question in the 
case, the construction of the testator's will, as modified in the codicil, 
in its application to the lands referred to. 

The testator, whose will was executed in 1857, devises different 
tracts of land to his several nephews named, and among others to his 
nephew John, the defendant, the tract whereon he then resided, and 
bequeathes certain slaves to  him, and to the testator's nieces, and 
concludes as follows: I do nominate John Carson, William's son, exe- 
cutor of this my last will and testament, with power and authority to 
sell all my estate, real and personal, not hereinbefore mentioned, and 
collect all debts due me, and after paying all my just debts, to divide 
the remainder equally between the children of my brother William M. 
Carson. I n  testimony whereof, etc. 

In  July, 1863, some of the devisees having died, the testator exe- 
cuted a codicil disposing of the lands given to them, and making 

other changes in the will, and concluding thus: The land given 
(293) to Mary and Margaret Carson in item 5 of the within, known 

as the "Long Field," is hereby revoked, and I give and bequeath 
the same to John Carson and his heirs, and I likewise give, bequeath 
and devise to  John Carson all my interest in the out lands in this 
county or Yancey, a n d  t o  h a v e  all  my lands  n o t  devised in t h e  w i t h i n  
specifically,  except my undivided interest in the place known as the 

236 
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"Fork Place," adjoining Elijah Hall, which I devise to Catherine Car- 
son, daughter of William 31. Carson, and their heirs. Given under, 
etc. 

The testator died and his will was offered by the executor for pro- 
bate and proved the same year. 

Had the original will remained without change, i t  would admit of 
but one interpretation, and the residuary fund, the personal estate 
first and the land afterwards of which it consists, be successively ap- 
plied to  the discharge of the indebtedness and in exoneration of the 
special devises and legacies previously mentioned, and the residue 
not required for that  object, he divided among the children of his bro- 
ther, William, the executor being one of the number. The codicil 
indicates a purpose of larger generosity towards the nephew, upon 
whom he devolves the administration and settlement of his estate in 
the clause recited therefrom. Not only does he revoke the gift in the 
fifth clause of the will to  Mary and Margaret, daughters of a deceased 
brother, J. L. Carson, and devise the "Long Field1?ract to  John, but 
he adds to it, "all my (his) interest in the out-lands" in the counties 
of McDowell and Yancey, and "all niy (his) lands not devised in 
the within specifically," except an undefined interest in the "Fork 
Place," which he devises to Catherine, daughter of said William. The 
change made by the codicil in the last clause of the mill is radical 
and pervading. 

I n  the will authority is conferred upon the executor to  sell the resid- 
uary personal and real estate, and a share only in the surplus, if 
any, produced by the sale and collection of moneys due the 
estate. I n  the codicil the residuary estate, less the excepted in- (294) 
terest devised to Catherine, is itself directly devised to John, 
coupled with no condition and burdened with no express charge. The 
one gives the power of sale to the executor, and directs the appropria- 
tion of the proceeds, with a contingent and undivided interest, in com- 
mon with several others, in so much of the fund as may not be used 
for the specified purpose; the other vests a t  once upon the testator's 
death a sole estate in the land for the devisee's own use. 

To  transfer the provisions relating to the sale and contained in the 
will, and attach them to the devise in the codicil, mould be substantially 
to  destroy its value and defeat the manifest purpose of the testator 
in making the change. Where the codicil is in irreconcilable conflict 
with the will, i t  must prevail as a revocation, since it  is the last ex- 
pression of the testator's intent in the disposition of his property. 

We have not been aided with an argument in behalf of the appellee, 
but our conclusion as to the proper interpretation of the concluding 
clause of the codicil and its operation upon the concluding clause of 
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the will, is not at  variance with the rule of construction laid down in 
the authorities cited for the appellant. They establish the propo- 
sition that a codicil, which does not in terms revoke a clause in the 
will, but modifies it in some of its features, entirely consistent with 
the retention of its other provisions, will only be allowed to have that 
partial effect, and the clause thus changed will reniain as the embodi- 
ment and expression of the testator's intent. 

"If the codicil is expressed to allow the will in one particular, the 
presumption is," says a recent author, "that it confirms and republishes 
the rest of the will." O'Hara on Wills, p. 6. ('It is an established 
rule not to disturb the dispositions of the will further than is absolutely 

necessary to give effect to the codicil." 1 Jar. Wills, 343, note. 
(295) Thus a change of devisees to whom land is given subject to 

a rent charge, will not revoke the rent charge, but the substi- 
tuted devisee will take the land cum onere. Becket v. Hardin, 4 M. 
and S., 1. The object in all cases is to arrive at  the intent of the testa- 
tor and give effect to both instruments when they can operate in 
harmony. But in the case before us the absolute and unqualified 
gift in the codicil is incompatible with the disposition of the land made 
in the will, and must have a revoking efficacy or be itself nugatory. 
The undisposed of lands with debts collected were to constitute a 
fund for the payment of the testator's liabilities; they are in the 
codicil (with the reservation mentioned) divested of any charge, as is 
the "Long Field," directly given to the devisee. These provisions can- 
not stand together, and we therefore sustain the ruling of the court as 
to the legal effect of the codicil in this particular. 

There is no error, and this will be certified to the superior court 
of McDowell. 

No error. Affirmed. 

Cited: Halliburton v. Carson, 100 N.C. 103; Baker v. Edge, 174 
N.C. 103; Armstrong v. Armstrong, 235 N.C. 735, 736. 

JOHN W. COLE AND OTHERS V. H. W. COVINGTON AND OTHERS. 

Wills-Devises and Requests. 

1. A testator is presnmed to use words in their strict primary acceptation, 
unless it  is discovered from the context of the will that  they were used in 
a different sense. 
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2. After rl~zrisi,zg lands and bequeathiwg personal property, the testator in the 
residuary clause devises and bequeaths to his executor all the residue of 
his estate, real and personal, to be sold, and directs that debts and legacies 
be paid, and that  the balance of proceeds of sale be divided among 
legatees in proportion to legacies severally given; Held that  the devisees 
as  such are  not entitled to share in the distribution of the proceeds. 

3. A bequest of a debt to a debtor does not extinguish the debt, but operates 
as  a legacy, and is liable like other assets to the payment of debts of the 
estate. And hence under the residuary clause here, the legatees whose 
legacies consisted of their O T ~  debts, as  well as the other legatees, will 
share in the distribution. 

CIVIL ACTION for construction of will tried a t  Spring Term, (296) 
1881, of RICHIIOXD Superior Court, before Gudger, J. 

Stephen W. Covington died in the county of Richmond, leaving a 
last will, in which he disposed of his estate as follows: 

Item 1. I give to my nephew Harrison W Covington what he owes 
me and two hundred dollars in addition. 

Item 2. I give and bequeath to each of the children of my de- 
ceased brother, Benjamin H., one hundred dollars. 

Item 3. I give and bequeath to Elizabeth Wheeler and Sallie 
Dowd, children of my deceased sister, Sarah A. Little, five hundred 
dollars each. 

Item 4. I give and bequeath to Caroline H. Cole, wife of A. T. 
Cole, and to Martha H. Covington, wife of E. D. Covington, six 
hundred and twenty-five dollars each. 

Item 5 .  I give and bequeath to  Fannie Dockery, wife of H.  C. 
Dockery, and to Henrietta Walker, wife of P. D. Walker, five hun- 
dred dollars each. 

Item 6. I give and bequeath to the children of my deceased nephew, 
MTilliani C. Covington, five hundred dollars to be equally divided 
between them. 

Item 7. I give and bequeath to  my sister-in-law, Rachel C. Cov- 
ington, wife of my deceased brother, C. C. Covington, one hundred 
dollars. 

Item 8. I give and devise to my nephews, James M. Covington, 
C. 111. Covington and W. W. Covington, my tract of land on the north- 
west side of Hitchcock creek, known as the "Lamply Place," to hold 
to  them and their heirs as tenants in common. I also give and 
bequeath to  each of them the amount of the debts they sever- (297) 
ally owe me. 

Item. 9. I give and devise to my nephew, Calvin C. Covington, and 
to my niece Corinna Horne, my "Home Place," to  have and to hold as 
tenants in common. I further give and bequeath to each of them 
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five hundred dollars, and to C. C. Covington my goId watch and 
chain, and whatever he may owe me. 

Item 10. I give and devise and bequeath to my executors herein- 
after named, all the rest and residue of my estate, real, personal and 
mixed, to  be sold by them, and after the debts and costs and charges 
of administration of my estate and the legacies herein provided for 
are paid in full, then the balance of the proceeds of sale and amount 
collected on debts due me, is to be divided among my nephews and 
nieces herein mentioned in proportion to the legacies severally given 
to them herein. 

Both parties appealed from the judgment of the court below. 

Mr. Frank: McrVeill, for plaintiffs. 
M r .  John D. Shaw, for defendants. 

RUFFIN, J. The action is brought for the purpose of obtaining the 
advice of the court in construing the will of Stephen W. Covington. 
I n  the complaint several difficulties are suggested, as to all of which 
the parties received the advice of the court below, and a judgment was 
rendered in accordance therewith, from which a portion of the plain- 
tiffs, to-wit, J. &I. Covington, C. M. Covington, W. W. Covington, C. 
C. Covington, and the defendant, H. W. Covington, appealed, pre- 
senting for the consideration of this court but two points as t o  which 
advice is asked: 

1. Whether, in the distribution of the estate under the residuary 
clause, and ascertaining the share of each of the nephews and 

1298) nieces therein, the lands devised to  some are to be considered, 
and if so, how the same are to  be valued. 

2. Whether in such distribution the debts forgiven to some are to 
be considered, and if so, how their values are to be ascertained. 

His Honor was of the opinion that  neither the devises nor the debts 
forgiven should be taken into account in determining the shares of 
the several parties in the distribution under the said residuary clause, 
and so declared in the judgment rendered. 

As to the first point. We fully concur in the opinion expressed by 
his Honor. It is unquestionably true that  in several instances, both 
in England and this state, the tern1 "legacy," which in its technical 
sense is peculiarly applicable to  personal estate, has been so con- 
strued by the courts as to  embrace lands. Hope v. Taylor, 1 Burr., 268; 
Hardnell v. ATash, 5 Dum. and East, 716; Ladd v. Harvey, 1 Fostcr, 
514; Holmes v. Mitchell, 6 N. C., 228; and Williams v. McComb, 38 
N. C., 450. 
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But in each of those cases the wills were inartificially drawn, and 
were evidently the work of some one not versed in technical, legal 
phraseology, and the courts felt constrained by the context thus to  in- 
terpret the t e r n ~ ,  in order to give effect to the testator's intentions as 
manifested by the whole will. I n  this instance, we find nothing in the 
context to  control the strict, legal signification of the word used. The 
testator, if he himself d re~v  the instrument, and if not, then the person 
employed, TTas evidently conversant with the correct use of legal terms, 
as is apparent fro111 the change of phraseology in the different clauses, 
and sometimes in the same clause of the  ill, with reference to  dis- 
positions of real and personal estate. This being so, the  case falls 
absolutely under that  of Ellis v. Meadows, 84 N. C., 92, in which the 
present Chief Justice quotes with approbation the rule laid down by 
SIR JAMES KIGRAM, tha t  every testator must be presumed to  
use words in their strict primary acceptation, unless i t  be dis- (299) 
covered from the context tha t  they were used in a different sense. 

As to the other point: We feel ourselves constrained by the authori- 
ties to adopt a view differing from that  which his Honor seems to have 
taken of it. "If a testator expressly bequeaths the debt to his debtor, 
this being nothing more than a release by will, operates only s s  a leg- 
acy, and the debt is assets, and subject to  the payment of the testator's 
debts." Williams on Ex'rs., 1174. Again a t  page 1235, the same author 
says, if a testator by will forgive a debt due to  him, it is to be re- 
garded in the light of a legacy, and like all other legacies, not to be 
sanctioned by the executor, in case the estate be insufficient for the 
payment of debts. 

I n  Rider v. Wager, 2 Piere Williams, in speaking of a bequest of 
a debt to a debtor, the LORD CHAKCELLOR said, it mas no more than 
a release by mill, which though not in strictness a release, being by 
will, could only operate as a legacy, and must be assets and liable to 
pay the testator's debts. I n  Anthony v. Smith, 45 N. C., 188, where 
a testator bequeaths t o  his debtor the bond which constituted the 
debt, and after making the  ill, caused it for certain reasons to be re- 
newed, this court held, that  such a renewal was no adeinption of the 
legacy. But in Cheshire 21. Cheshzre, 19 S. C., 254, the very point for 
consideration was, whether such a bequest of a debt to  the debtor, 
should be regarded as an extinguishment of the debt, or as a legacy 
requiring the assent of the executor, and the court say that,  after an 
examination of all the conflicting dicta on the point, they adopt the 
conclusion that  it is a legacy, as being most in accordance with prin- 
ciple and best sustained by the authority. 

Such being the nature of a bequest of this character, i t  needs no 
straining of the testator's words to admit those persons to  whom their 
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debts were forgiven, to participate in the distribution provided 
(300) for in the general residuary clause of the mill, and to allow 

them the benefit of those debts in ascertaining the amounts they 
severally are to take thereunder, unless there be something beyond the 
mere use of the term "legacy," which indicates a purpose of the testa- 
tor to  exclude them. 

I n  the case of Sholl v. Sholl, 5 Barb., 312, cited in 2 Redfield on 
TNills, 133, to  which reference was made by counsel, the supreme 
court of New York held, that a specific bequest of one's indebtedness t o  
the testator was not such a legacy as to  entitle the debtor to share 
with other legatees in a contingent residuary fund. But there, the 
testator after having bequeathed to his brother a debt due from him, 
gave money legacies to  divers other persons, and directed "that the 
said legacies, except that portion given to his brother, should be a 
lien upon his real estate, which real estate should be sold, and from 
the proceeds thereof the said legacies paid; and it  was held that the 
testator, by excepting the bequest to  the brother from the operation 
of the clause making the legacies a lien upon his real estate, indicated 
a clear intention of excluding liim from the participation in thc pro- 
ceeds of that estate. 

I n  our case, however, we can discover no such purpose on the part 
of the testator to  exclude that class of legatees. On the contrary, 
i t  occurs to  us that  full effect cannot be given to his main, primary 
intention, as expressed in the tenth clause of his will, except by ad- 
mitting them as participants thereunder. tJThat is that intention? 
Most obviously, that  after the payment of his debts and specific leg- 
acies, the residue of the fund arising from the sale of his property shall 
be divided amongst all his nephews and nieces previously mentioned 
--"the balance to  be divided amongst my nephews and nieces herein 
mentioned" are the comprehensive words used, and "the legacies sev- 
erally given to them," are referred to, not to  indicate who shaIl take, 

but the proportions of their respective shares. 
(301) The limited construction insisted on would wholly defeat 

the operation of the testator's words, by excluding the three 
nephews mentioned in the eighth clause; whereas the more liberal one, 
and which seems to us to  be the true one, leaves every word written 
to  operate according to its natural import. 

We are therefore of opinion that i t  was error to  exclude those par- 
ties, whose legacies consisted of their own debts, from all participa- 
tion in the residuary fund, and to that  extent the judgment of the 
court below should be modified. 

There must be a reference to ascertain the values of those debts, 
and supposing that  the convenience of the parties will be subserved 
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thereby, we direct that  the cause shall be remanded to the court below, 
to  the end that  the reference may be there had. 

Error. Judgment accordingly. 

Cited: Patterson v. Wilson, 101 N.C. 588. 

Wills-Evidence. 

Where the validity of a will was contested on the ground of undue influence 
and want of testamentary capacity, the caveators proved by a witness that 
the propounder (surviving wife of testator) was crying while sitting on 
the bed whereon her deceased husband was lying, and said that  the cave- 
ators "did not treat her with any respect, and if the mill stood, they would 
treat her like a dog," it  was held error to exclude the testimony of the 
propounder in rebuttal, under the circumstances of this case. 

I s s u ~  of devisavit vel non tried a t  Fall Term, 1881, of MOORE Supe- 
rior Court, before Graves, J. 

Verdict for defendants, judgment, appeal by plaintiff. 

Mr. John Manning, for plaintiff. (302) 
Messrs. HinsdaZe & Devereux, for defendants. 

SMITH, C. J .  The script being produced and offered for probate 
before the probate judge, as the will of J. J. Gilmore, by his sur- 
viving wife, Martha Gilmore, the executrix therein nominated, and 
a caveat entered by J .  C. Gilmore and D. G. Gilmore, sons and heirs 
a t  law of the deceased, the cause was removed to the superior court, 
and there the following issue prepared and submitted to  the jury: 

"Is the paper writing, or any part thereof, and if so, what part, the 
last will and testament of J. J. Gilmore?" 

Upon the trial the formal execution of the instrument was proved 
by the subscribing witnesses, and not controverted by the caveators, 
who contested its validity upon these assigned grounds: 

1. The exercise of undue influence over the deceased. 
2. The practice of fraud in procuring the making of it. 
3. The want of sufficient testamentary capacity in the deceased. 
Upon the trial the caveators introduced and proved by one Rachel 

Gilmore, that  on one occasion the witness saw the propounder crying 
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and sitting on the bed whereon her deceased husband was lying, and 
heard her say, tha t  "the boys (referring to the caveators) did not 
treat her with any respect, and if his (the deceased's) will stood they 
would treat her like a dog." 

At  the conclusion of the impeaching evidence, the court remarked 
tha t  there was not such evidence on the questions of undue influence 
and fraud, as could be left to the jury. I n  rebuttal, the  propounder 
proposed by her own testimony to p r o w  conversations and communi- 
cations between her husband and herself, and especially t o  contradict 
and correct the witness in her statement of what occurred, and what 

was said a t  the bedside of the deceased. The court, on ob- 
(303) jection of the caveators excluded the testin~ony as bearing upon 

the questions of fraud and undue influence, as i t  had been al- 
ready ruled tha t  none had been offered in their support, but declared 
tha t  the evidence was competent to show capacity, and would be 
received for tha t  purpose only. The propounder excepted to this rul- 
ing, for that ,  the testimony of the witness Rachel Gilmore, havmg 
been heard by the jury, tha t  offered in disproof of her statements 
should also be heard by them. 

This ruling proceeds upon the idea of a withdrawal from their 
consideration of the two first questions, and of all impeaching evi- 
dence adduced by the caveators to sustain either; and i t  thus became 
the duty of the court to  confine the argument to  the  sole question of 
testamentary capacity, and the presentation and discussion of the 
testimony admitted and pertinent thereto; or, if these limits mere over- 
stepped, to  instruct the  jury to  inquire only as to  whether the de- 
ceased had a disposing mind and memory, when he executed the 
script. 

Without adverting to  the harsh terms in which some of the pro- 
pounder's witnesses and relations are spoken of, the caveators' coun- 
sel characterized the instrument as "a put up job," "a Dowd will," lLa 
family jobn-one Dowd being a subscribing witness and a brother of 
the propounder, who had been with the deceased during his sickness. 

The attack upon another subscribing witness who testified to hav- 
ing drawn both scripts a t  the instance of his brother, the deceased, 
and to his sanity when they were made, was in terms not less vitupera- 
tive and severe. 

The course of the argument and the terms in which the script is 
spoken of, derive their force from the personal relations of the wit- 
nesses to  the instrument, its executrix, and to  the propounder, its 
principal beneficiary, and tend to produce the conviction tha t  it was 

the result of their influence exerted over, or fraud practiced 
(304) upon the deceased; and i t  is impossible to tell what effect the 
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uncontradicted evidence of the witness, Rachel Gilmore, may have 
had in guiding the jury to  their verdict. It certainly gave counte- 
nance to  the argument and tended in that direction. The propounder 
was not permitted to  give her own version of the matter, and hence 
either the argument to show influence or fraud should have been ar- 
rested, or corrected afterwards by proper explanations in the charge 
of the jury. Neither seems to have been done, and the absence of the 
excluded evidence under such circumstances must have been preju- 
dicial to  the propounder's case. We are not a t  liberty to  speculate 
upon the weight it might have with the jury; it is enough that  i t  was 
pertinent to  the question of undue influence, and the counsel were 
permitted to  press upon the jury its exercise in bringing about the 
making of the script. 

It is obvious that the propounder has not had a fair trial, and her 
case properly laid before the jury. 

If it  had appeared that  the judge instructed them wholly to disregard 
the argument based upon the evidence of fraud and fraudulent in- 
fluence, and decide simply the question of testamentary capacity, the 
ground for a new trial .would have been removed, for our theory of 
judicial practice supposes the eradication from the minds of the jury 
of the effect of testimony inadvertently admitted and afterwards ruled 
out, or corrected, and removes the legal objection thereto, however 
difficult i t  may be in fact to  obliterate the inlpressions which its in- 
troduction may have produced. But this was not done so far as the 
record shows in the present trial. 

There is error, and this will be certified to the end that  the verdict 
be set aside and a venire de novo awarded, and it is so ordered. 

Error. Venire de novo. 

Cited: Luton v. Badham, 129 N.C. 8. 

JAMES P. BRITT, ADM'R, v. TABITHA E. SMITH AND ANOTHER. 

WiLls-Residuary Bequests. 

1. The rule, that  where personal property is given by will to one for life with 
remainder orer, the executor shall sell so much of it as  is of a perishable 
nature, applies only to the case of a residuary bequest given eo nomine as 
such ; and this rule, being one of construction, must be relaxed when neces- 
sary to give effect to the intention of the testator. 
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2.  A testator devised and bequeathed to his wife during her life all  his land 
and all his personal property, and in a subsequent clause of the will (after 
certain specific legacies) he gives his sister a t  the death of his wife all  the 
balance of his personal property of every description, not heretofore dis- 
posed of: a t  his death, the persona1 property consisted of farming imple- 
ments, crop, stock, notes, etc.: Held that  the widow is entitled to have 
the specific articles of personalty delivered to her a s  tenant for  life--the 
several things were given, not the ~ e s i d u e  as  such. 

CIVIL ACTION for construction of a will, heard a t  Fall Term, 1881, 
of GREENE Superior Court, before Shipp, J. 

This action is brought by the personal representative of B. H. Smith, 
deceased, for the purpose of having ascertained the respective rights 
of the defendants, Tabitha E. Smith and Zilpha M. Edwards, under the 
will of the said Smith, the said Tabitha E.  being his widow, to  whom 
was given his estate real and personal for life, and the said Z. M. 
Edwards being his sister, to  whom his personalty was given in re- 
mainder. The will provides as follows: 

"Item 1. I leave and devise to  my beloved wife, Tabitha E. Smith, 
during her natural life or widowhood, all of my landed estate that I 
may possess a t  my death, and also all of my personal property under 

same restrictions as that of my real estate, except as is herein- 
(306) after provided; and after her death or widowhood, and if I 

should have no heirs of my body, then I give and devise to W. 
F. Edwards' two daughters, Cornelia and Zilpha, all of my real estate 
in fee." 

('Item 2. I devise a t  my death that  my administrator shall pay to 
Richard G. Smith and Elizabeth J. Smith, children of my half brother, 
Thomas Smith, the sum of three hundred dollars each, to be paid out 
of my personal property." 

"Item 3. I give and devise to  my sister, Z. M. Edwards, wife of 
W. F. Edwards, a t  the death of my wife, all the balance of my personal 
property of every description, not heretofore disposed of, to  have," etc. 

The testator died possessed of the tract of land whereon he resided, 
and of personalty consisting of hogs, cattle, a horse and mule, corn, 
cotton, pork, lard, bacon, wheat, farming utensils, household and 
kitchen furniture, cash on hand, and notes and accounts amounting 
to  some $1,400. The notes and accounts have been collected, and the 
money used in paying the money legacies under the will and the 
debts of the testator, leaving a balance in the hands of the administra- 
tor of some $320. 

The question presented is, whether the administrator shall deliver the 
personalty in kind to the widow as tenant for life, or whether he shall 
convert i t  into money and pay her the interest only, reserving the 
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principal t o  be paid, upon her death, to  the sister as remainderman, 
and the court held that plaintiff deliver the same to the defendant, 
Tabitha, from which ruling the defendant, Zilpha M. Edwards, ap- 
pealed. 

Messrs. Grainger & Bryan, for plainti$. 
Mr. W. C. Munroe, for defendant. 

REFFIX, J .  Therc can be no mistaking the rule as laid down (307) 
in Smith v. Barham, 17 N. C., 420, Jones v. Simmons, 42 N. C., 
178, and Ritch v. Morris, 78 N. C., 377, and which must be taken, as 
was said by Mr. Justice BYNUM in the last of those cases, as the set- 
tled doctrine in this state. It is, that whenever personal property is 
given, in terms amounting to a residuary bequest, to  be enjoyed by 
persons in succession, the interpretation the court puts upon the be- 
quest is, that  the persons indicated are to enjoy the same in suc- 
cession; and in order to give effect to  its interpretation, the court, 
as a general rule, will direct so much of i t  as is of a perishable nature 
to be converted into money by the executor, and the interest paid 
to the legatee for life, and the principal to  the person in remainder. 

The rule, though declared by the courts of England, so long ago as 
the time of LORD ELDON in Howe v. The Earl of Dartmouth, 7 Ves., 
137, and frequently affirmed since, has never been a favorite one with 
those courts; and the effect of the latter cases has been to allow very 
slight indications of a contrary intention, on the part of a testator, 
to prevent its application, (,Vlorgan v. Morgan, 14 Beavan, 72), and 
such certainly has been the tendency of the decisions made in this 
court, as may be seen by reference to  Taylor v. Bond, 45 3. C., 5, 
Williams v. Cotten, 56 N. C., 395, and Chambers v. Bunzpass, 72 N. C., 
429. 

So far as we have been able t o  inform ourselves, from a critical 
examination of all the adjudications upon the subject, to  which we 
have access, no operation has, in any instance, been given to the rule, 
save in the case of a residuary bequest, given eo nomine, as such. In 
Smith u. Barham, supra, the very point seems to have been made- 
the language of the judge who delivered the opinion, being thus: "It 
is clear that  where a residue is given as such, it is to  be sold by the 
executor. The several things are not given, the testator supposing 
them not worth giving as corpora, not knowing how much, or 
which of them it  may be necessary to  sell for the payment of (308) 
debts or other legacies." So too, by the court of appeals of 
South Carolina in Patterson v. Deulin, 1 McMullen Eq., 459, in the 
case of a bequest of articles necessarily consumable in the use, to one 
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for life with remainder over, a conversion by sale was allowed, upon 
the ground that it had been given as a residuum of the testator's estate 
-he having disposed of its bulk in previous clauses of his will, to  
those for whom it  was his purpose mainly to  provide-and the reason 
expressly assigned for making the decree is, that  i t  was a residuary 
bequest, made up of the odds and ends of his estate, and consisting of 
things difficult to  enumerate, the possession of which was not deemed 
of consequence to  the life-tenant, and not essential to  the enjoy- 
ment of other provisions made for him. 

If such be the true test for the application of the rule, what a 
gross misapplication would it  be to  allow it to  operate in this case! 
Here, the bequest to  the wife, while in a certain sense it  may be said 
to  consist of the residue of the estate, that  is, the surplus after the 
payment of debts and special legacies, differs in every material cir- 
cumstance from the residue spoken of in those two cases. So far 
from being made up of worthless corpora, or the fragments of the 
estate, i t  embraces the whole thereof, with the slight exception of six 
hundred dollars, given in the way of pecuniary legacies, and to be 
paid, as he must have known, without resorting to a sale; and it  is 
composed too of articles of the very first necessity and daily con- 
sumption, and such as he must have had all the while before his eyes. 

But, a t  most, the rule is one of construction, designed to give effect 
to  the intention of the testator, and will yield whenever he manifests 
a different one, or when it  cannot be applied without defeating what 

seems to be his main purpose; and it is therefore the duty of 
(309) the court, in every such case to  look a t  the whole will, to as- 

certain if possible the intention there disclosed. 
Looking to the one we are now called on to  construe, we are struck 

a t  the very outset with the strong purpose manifested by the testator, 
to  make an ample and certain provision for his wife. By one compre- 
hensive clause he gives her all his lands for life, and with the slight 
exception indicated, all his personalty, the latter consisting, in a great 
degree, of articles absolutely essential to  the enjoyment of the former, 
and indeed, we may say, necessary to  her immediate comfort and sup- 
port, and such as she could not supply, in the event of a sale, without 
incurring debt, or other inconvenience. 

We cannot, therefore, for one moment suppose that contrary to  his 
express words thus used, his real intention was not to give her any 
part of his personal property, but that i t  was designed that  his repre- 
sentative should sell the same, and pay her i ts annual income for 
life; that his lands were to  lie idle for want of animals and imple- 
ments t o  work i t ;  his home abandoned for the lack of furniture to  
render it  habitable; that for a bed upon which to  lie she should be- 
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come a debtor to  his estate; and all this for the benefit of a sister 
whose claims upon him he evidently regards as secondary to those of 
his wife. Nor are we left to  mere inference in the matter. The will 
itself, in the very clause in which provision for his sister is made, 
bears strong, substantive proof as to his real intention. The words 
used are as  follows: "I give to  my sister Zilpha &/I. Edwards, a t  
the death of my wife all the balance of my personal property of every 
description not heretofore disposed of." Why speak of its being "prop- 
erty of every description" a t  the death of his wife, if it was intended 
that  i t  should be converted into money, and could therefore be of 
but one description? 

It is the duty of the administrator to  assent to  the legacy in favor 
of the testator's wife, and to deliver to her the money in his 
hands and other personal property, taking an inventory for (310) 
the benefit of the remainderman, of all, except such as must 
be necessarily consumed in its use. 

A judgment may be drawn in accordance with this opinion. 
No error. Judgment accordingly. 

Cited: Haywood v. Trust Co., 149 N.C., 217; Haywood v. Wright, 
152 N.C. 432; Simmons v. Fleming, 157 N.C. 393; Bryan v. Harper, 
177 N.C. 309; Burwell v. Bank, 186 N.C. 119; ErnuL v. Ernul, 191 
N.C. 350; Woodard v. C'lark, 236 N.C. 194. 

BARBARY SIGMON v. JOHN HAWS. 

1. This cause is remanded to the end that  additional facts may be found. 
2. I n  a proceeding for dower, where the land is treated by the parties and 

recognized by the court a s  belonging to the estate of the deceased husband, 
and the title as  being in his heirs, the judgment rendered is conclusive 
between the parties and those claiming under thein; and hence the widow 
in such case will be estopped from setting up title to herself in the land 
embraced in the proceeding. 

CIVIL ACTION to recover land tried a t  Fall Term, 1881, of BURKE 
Superior Court, before Seymour, J. 

The plaintiff, Barbara Sigmon, claiming to be the owner of the 
land in controversy, brings this action for the recovery of the pos- 
session thereof. The defendant considering that the land once be- 
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longed to the plaintiff, resists her right t o  the possession upon the 
ground that  her husband, the late Abel Sigmon, disposed of the land 
in his last will by directing i t  to  be sold by his executors, and by 
the same will made devises and bequests to  the plaintiff, which she 
has, with a full knowledge of her right to  the land, elected to take, 
and thereby bound herself to submit to  the provisions of the will. 

A t  the trial in the court below, a jury was waived by the 
(311) parties, and his Honor found the following facts: The defend- 

ant  is in possession of the land claiming it  under a deed from 
the executors of the said Abel Signlon who sold it by virtue of the 
power contained in his will, and have received the purchase money 
in full. At the time of the execution of her husband's will, the plain- 
tiff executed an instrument which was incorporated in the will, and 
by which she professed to relinquish her right to  her own land, as to 
which she has never been privily examined, nor has the same been 
registered. One of the provisions made for the plaintiff in the will 
is, that  if not satisfied with what is given her therein, she may take 
dower in all the land, and in that event she is to  have a certain por- 
tion of the personalty. After the lapse of eighteen months from the 
probate of the will, the plaintiff dissented from the same and filed her 
petition for dower; but the judge of probate, upon the ground that she 
had so long delayed declaring her dissent, refused to recognize her 
right to  dower as under the common law, but adjudged her to  be en- 
titled to dower under the will of her husband, and so directed it  t o  be 
assigned; and the same was done. The executors then sold the land 
in dispute and the defendant became the purchaser, but in making 
the sale, they professed also to  act as the agent of the plaintiff, for 
which however (as the judge finds) they had no authority. Besides 
the provision made for plaintiff in her husband's will, there was a leg- 
acy given t o  her only child by the testator larger in amount than the 
provision niade for his other children by a former marriage. The 
marriage between the plaintiff and her husband took pIace in May, 
1869, and he received of her separate personal property more than 
she took, of that kind of property, under the will. The dower assigned 
to her is no greater than i t  would have been had her husband died 
wholly intestate. 

Upon the foregoing facts, his Honor ruled, as a conclusion of law, 
tha t  the plaintiff was never put t o  her election as to  whether 

(312) she would take, under or against the will; and that  the as- 
signment of dower to her, under the circumstances, was no act 

of election, by which she was barred from setting up claim to her 
own land; and thereupon it was adjudged that  she recover the land 
of the defendant, from which the defendant appealed. 
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No counsel for plaintiff. 
Messrs. G. N. Folk and M. L. McCorkle, for defendant. 

RUFFIN, J. I n  the complaint, the land which is the subject of the 
action is described as that  which is "known as a part of the David 
Link lands on the waters of South Fork river, and containing by 
estimation ninety-four acres"; and in the petition for dower filed by 
the plaintiff in the probate court, (which is made a part of this case) 
amongst the lands whereof it  is said her husband died seized, mention 
is made of a tract "known as the David link land, containing one hun- 
dred acres more or less, on the waters of South Fork river." Judg- 
ing from the similarity of the two descriptions, we infer that  i t  is the 
same land referred to  in both, and we were assured by counsel who 
argued the cause before us for the defendant, that such was his under- 
standing of the matter. If this supposition be correct, and it  be true 
that  in the proceeding for dower the land was treated by the parties 
and recognized by the court as belonging to the estate of the plaintiff's 
husband, and the title thereof as being in his heirs, we should be con- 
strained to hold that  she is estopped by the judgment then rendered, 
from now setting up title to  herself therein. 

The very point was made in Gay v. Stancell, 76 N. C., 369, and it  
was held that  inasmuch as the right t o  dower depended upon the title, 
so that  in passing upon the one the court must needs consider the 
other, the judgment was conclusive between the parties and those 
claiming under them, and no one would be perniitted to  again (313) 
draw in question the title of any portion of the land embraced 
in the proceeding. 'GTTe cannot do better than to  refer to the opinion 
of Mr. Justice BYNSM, delivered in that case, for a clear statement 
of the rule itself, and the reasons upon which it proceeds. 

Regarding this as a point upon which the case should turn, inde- 
pendently of the doctrine of election which alone seems to have been 
considered by the court below, we are unwilling to  pass upon it  so 
long as there is the least uncertainty as to  the facts of the case, and 
therefore remand the cause to the end that i t  be ascertained, in addi- 
tion to  the facts already found by his Honor, whether the land now 
sued for was really embraced in the plaintiff's petition for dower, 
and the title thereto recognized and treated as being in the heirs of 
her husband. 

PER CURIBJI. Judgment accordingly. 

Cited: Sigmon v. Hawn, 87 N.C. 451; McEltuee v. Blackwell, 101 
N.C. 196; Freeman v. Ramsey, 189 N.C. 797; Bryant v. Shields, 220 
N.C. 634. 
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"THOMAS B. LASH AND OTHERS T. JOHN !EIOMAS -4ND OTI-IERS. 

Evidence-Courts. 

1. The proceedings of a justice's court, relating to  a levy on land, were directed 
by the statute to be liept in a "bound book" by the clerk of the late county 
court, merely for their preservation, and where the original papers a r e  
admitted as  evidence, ther are received as  evidence of everything that  
would appear from a certified transcript of the record of their enrollment. 

2.  The courts which existed under the former system, continued to act and 
were recognized as courts, until the adoption of the Code of Civil Pro- 
cedure. 

(314) CIVIL ACTION to recover land, tried a t  Spring Term, 1881, 
of ROCKI~~TGHBM Superior Court, before Avery, J .  

The plaintiffs claim the land as heirs a t  law of 1. G. Lash, deceased, 
who in his life time purchased a t  sheriff's sale, by virtue of an execution 
against the defendant John Thomas, under whom the other defendants 
are in possession. 

I n  support of their title, the plaintiffs offered in evidence a docketed 
judgment of the superior court of Rockingham County, rendered a t  
Spring Term, 1869, in favor of 1. G. Lash, their executor, and against 
the defendant John Thomas, and the judgment roll consisting of the 
following papers, admitted to be authentic and on file in the clerk's 
office, to-wit: 1. Evidence of debt bearing date in February, 1868; 
a justice's warrant dated May 14th) 1868; the return of service May 
5th, 1868; a justice's judgment, execution and levy upon the land in 
controversy, all of the last named date. 2. A notice from the county 
court of Rockingham, tested as of May Term, 1868, and issued June 
5th, 1868, to  the-defendant John Thomas, that the said execution had 
been returned to that court, to  said May term, levied on the land, 
and that  an order of sale would be asked for a t  the ensuing term, to  
be held in August. 3. A notice issued 8th February, 1869, from the 
superior court of said county to  the same defendant, that the said 
execution had been transferred to  the docket of that court, from the 
county court, and that an order of sale would be applied for a t  spring 
term. 4. Judgment of the superior court a t  Spring Term, 1869, con- 
firming the justice's judgment and making it a judgment of that  court, 
and directing a writ of venditioni exponas to  issue to sell the land 
levied on. The writ issued; the report of sale to  I. G. Lash as the last 
and highest bidder a t  the price of three hundred dollars; the execution 
of the sheriff's deed to him, and its registration. 

*The decision in Lash v. Price, is the same as  in this case. 
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This being the state of proofs, the defendants insisted that the 
plaintiffs could not recover: 

1. For that  the papers and proceedings had in the justice's (315) 
court were not properly authenticated, in that,  no record thereof 
in a well bound book, had been made by the clerk of the county court. 

2. That  there was no May Term, 1868, of the said county court 
competent to  receive a return of such a levy on land, that court having 
been abolished under the constitution of 1868. 

3. That  the action in which the judgment was rendered, having never 
been properly constituted in either the county or superior court, the 
latter court had no jurisdiction over it, and the judgment rendered 
a t  Spring Term, 1869, was therefore void. 

Verdict for plaintiffs, judgment, appeal by defendants. 

Messrs. Mebane & Scott, for plaintiffs. 
No counsel for defendants. 

RUFFIN, J. The plaintiffs' counsel, by his argument and the cases 
cited in his brief, seems effectually to have met every objection urged 
by the defendants in the court below. 

Upon the first point, the case of Ward v. Saunders, 28 K. C., 382, is 
a direct authority. It was there held that the direction given in the 
statute (Rev. Code, ch. 62, sec. 17) for recording in a book the pro- 
ceedings before a justice, was but a provision for their preservation, 
and that  when the original papers are allowed to be read without 
objection, it must be understood, that  they were received as evidence 
of everything that  would appear from a certified transcript of the 
record of their enrollment. 

Notwithstanding the adoption of the constitution of 1868, and the 
fact that  it went into effect in April of that year, (as it was said in 
Pemberton v. McRae, 75 N. C., 497, to have done for purposes of 
domestic policy,) still the courts, which existed under the old 
system, did not cease to do so, or to entertain actions, until (316) 
the adoption of the Code of Civil Procedure. It would appear 
from the wording of the 25th section of article four of the constitution, 
as if such a state of things was positively contemplated. For not 
only is provision there made for the future conduct of actions pend- 
ing a t  the adoption of the constitution, but also, for all such as might 
have been commenced, a t  any time, before the adoption, by the 
general assembly, of the new rules of practice and procedure. 

But whether that be so or not, it is certainly true that generally in 
the state, the county courts continued to sit and to render judgments 
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a t  least so late as May, 1868, and so far as we caa learn, their validity 
has never been questioned. Two striking instances were called to our 
attention by counsel-Thompson v. Berry, 64 N. C., 81, where at the 
May Term, 1868, of Iredell county court a judgment nisi was rendered 
against the sheriff of Burke for not making due return of an execu- 
tion returnable to  that term, and the same was held good in this court; 
and Davis v. Baker, 67 N. C., 388, where the county court of Wayne 
County a t  May Term, 1868, gave final judgment on a justice's at- 
tachment and ordered a venditioni exponas to issue, under which there 
was a sale, the validity of which was sustained by this court. It is 
true no such point as that now raised was made in those cases, and 
they are referred to  only as instances in which the existence of the 
county courts, a t  that time, as courts, was recognized, and their power 
to render judgments and enforce their execution. 

Being then a cause pending in the county court, i t  was properly 
transferred t o  the superior court upon the adoption of the Code, and 
under section 402 thereof, was rightly "proceeded in, and tried ac- 
cording to existing laws and rules applicable thereto." 

No error. Affirmed. 

Cited: Freeman v. Lide, 176 N.C., 435. 

(317) 
.I. A. COGGINS, Ex'R, v. -4. J. HARRELL AND OTHERS. 

Jurisdiction-Sum Demanded, the Penalty of a Bond. 

A justice of the peace has no jurisdiction of an action upon a bond (here a 
constable's) where the penalty exceeds two hundred dollars. The sum 
demanded is the penalty, and not the damages claimed for a breach of the 
bond; nor can a plaintiff remit any part  of the amount of such penalty to 
give jurisdiction to the justice. 

CIVIL ACTION commenced before a justice of the peace and tried 
a t  Fall Term, 1880, of NORTHAMPTON Superior Court, before Graves, J. 

No pleadings having been sent up by the justice before whom 
the action was tried, i t  was agreed by consent of counsel that all 
irregularities in the justice's return should be waived, and that the 
pleadings might be filed in the superior court. 

By virtue of this agreement a coniplaint was filed in which it was 
alleged: That in the year 1858, one L. W. Boykin was elected 
constable in Northhampton County, and on the 7th day of March, 
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1859, executed a bond to the state in the penal sum of four thousand 
dollars, conditioned for the faithful performance of his duties as con- 
stable, with Britton Sykes and Henry TV. Ivey as sureties; that  soon 
after the said 7th day of March, 1859, Henry Coggins placed in the 
hands of the said Boykin, as constable, for collection, and took his 
receipt therefor, two bonds on Thomas 11. Jordan, and on the 25th 
day of August, 1859, said Boykin, as constable, collected on said bonds 
the sum of one hundred and forty dollars, which he ought to have 
paid oTrer to  Henry Coggins, but failed to do so; that the said 
Henry Coggins died in the year 1870, leaving a last will and tes- (318) 
tament in which he appointed the plaintiff, James A. Coggins, 
his executor, who was duly qualified as such on the 14th day of No- 
vember, 1870; that  the said Ivey died in the early part of the year 
1862, leaving a will in which an executor was appointed; but he re- 
nounced, and administration c. t. a. TT-as granted to TV. T. Harrell and 
Kader Ivey, both of whom died in the year 1867, and a t  June court 
1868, the defendants, A. J. and John ITT. Harrell duly qualified as ad- 
ministrators de bonis non, cum testamento annexo on the estate of 
Henry \IT. Ivey; that  the plaintiff releases and forgives all of the pen- 
alty of said bond, over and above enough to cover the said sun? of 
one hundred and forty dollars, with interest thereon a t  12 per cent. 
per annum from August 25th) 1859; that Boykin died insolvent before 
the coinmencement of this action, and a demand was made upon the 
defendants, and refused. Thereupon the plaintiff demanded judgment 
against the defendants, as adn~inistrators of H.  TV. Ivey, for the sum 
of one hundred and forty dollars with interest a t  12 per cent., etc. 

The defendants demurred to the complaint and assigned the fol- 
lowing grounds : 

1. It appears from the complaint that the bond sued on was nisde 
payable to  the state of North Carolina, and the defendants demur for 
the want of proper parties, in that the state is not made a party to  
this action. 

2. That one Britton Sykes \\-as one of the bondsmen mentioned in 
the complaint, and he should either have been made a party, or his 
insolvency alleged. 

3. To the jurisdiction of the justice, for that, this is an action upon 
an official bond in the penalty of four thousand dollars. 

Upon the hearing the court sustained the third cause of demurrer, 
and dismissed the action for want of jurisdiction in the justice of the 
peace before whom it was con~menced, and gave judgment in be- 
half of the defendants for their costs of action. From which (319) 
judgment the plaintiff appealed. 
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Mr. R. B. Peebles, for plaintiff. 
M r .  S .  J .  Wright,  for defendant. 

ASHE, J. The only question presented by the record is whether 
the  justice of the peace had jurisdiction. 

The action was brought before the justice for the sum of one liun- 
dred and forty dollars alleged to have been collected by L. W. Boy- 
kin, a constable, and not paid over. I t  was not against the constable, 
who was dead, but against the personal representatives of Henry W. 
Ivey, who was one of the sureties of his official bond. The action then 
must have been instituted on the constable's bond for four thousand 
dollars, or under section 13, chapter 80, of Battle's Revisal, which pro- 
vided tha t  when any constable, etc., shall have received any money 
by virtue of his office, and shall fail to pay the same to the person en- 
titled to  receive it, a justice of the peace may entertain jurisdiction of 
any demand not exceeding two hundred dollars and costs of action, 
notwithstanding the amount of the penalty of the bond sued on. 

I n  neither view did the justice have jurisdiction: Not under said 
section 13 for that  section is expressly repealed by the act of 1877, ch. 
41. And it has been decided by repeated adjudications of this court 
tha t  a justice of the peace has no jurisdiction of an action on a con- 
stable's bond. I n  State ex rel. Fell v. Porter, 69 N.  C., 140, it is held 
tha t  a justice of the peace has no jurisdiction under the constitution 
(Art. IV., sections 15 and 33,) of a suit on a constable's bond the pen- 
alty of which is over two hundred dollars, although the damages to  be 

assessed is less than that  sum, and the act of 1869-70, ch. 169, 
(320) sec. 13, (Bat. Rer. ,  ch. 80, sec. 12,) cannot be allowed to affect 

the conferring such jurisdiction. I t  mas no doubt in consequence 
of this decision, that  section 13, chapter 80 of Battle's Revisal was re- 
pealed. I n  the case of the State ex rel. Bryan v. Rosseau, 71 N .  C., 194, 
the case of State v. Porter, is cited with approval, and i t  was there de- 
cided that  in an action upon a bond, the sum demanded is the penalty 
of the bond, and not the damages claimed for the breach thereof; there- 
fore when the penalty of the bond exceeds two hundred dollars, suit 
cannot be brought before a justice of the peace. To  the same effect 
is the more recent decision in Morris v. Snunders, 85 N.  C., 138. 

But the plaintiff undertook to  obviate the objection to  the juris- 
diction by entering in the superior court a release or remittitur of 
the penalty of the bond down to a sufficient sum to  cover his claim of 
one hundred and forty dollars with interest. JTTe cannot see how this 
can avail the plaintiff. If allowable, it came too late after the ap- 
peal from the justice's judgment. The justice had assumed jurisdiction 
of the bond for four thousand dollars, and if he had no jurisdiction the 



N. C.] FEBRUARY TERM, 1882. 

superior court could acquire none upon the appeal. Boyett v. 'C7aughn, 
85 N. C., 363. 

But admitting it  was not too late to enter the remittitur, what right 
had the plaintiff to  remit any part of the penalty of the bond? It 
was a bond taken by the state. The legal interest was in the state. 
The state took and held the bond as trustee for all persons that  might 
be injured by a breach of its conditions, who were authorized by law 
to maintain successive action upon it until the penalty should be ex- 
hausted. McRae v. Evans, 13 K. C., 383. 

If this plaintiff could remit the penalty of the bond as attempted in 
this case, the bond would be satisfied by the judgment rendered upon 
it, and no action would lie for any further breaches thereof by other 
parties claiming to be injured thereby. Such a construction in- 
volves the absurdity of defeating the object the law-makers had (321) 
in requiring such a bond. 

There is no error. The judgment of the court below must be affirmed. 
No error. Affirmed. 

Cited: Joyner v. Roberts, 112 N.C. 114; Brock v. Scott, 159 N.C. 517. 

T'ERNOS ALLEN, Ex'n, v. THOMAS JACKSON. 

Justice's Jurisdiction-Amendment of Summons. 

1. To give a justice of the peace jurisdictioil of civil actions under section 
twenty-seven, article four of the constitution, the summons, as a substitute 
for a complaint in such case, must show upon its face that the cause of 
action is within his legal cognizance: if the action be founded on contract, 
i t  must contain the amount of the sum demanded-not exceeding $200; 
if not on contract, i t  must specify the value of the property in controversy 
-not exceeding $50. 

2.  An amendment of summons in the superior court, that  would, if made in the 
justice's court, ha re  giren the justice jurisdiction of the action, was prop- 
erly refused. 

CIVIL ACTIOK heard on appeal from a justice's judgment, at  Fall 
Term, 1880, of ANSON Superior Court, before Avery, J .  

The defendant moved to dismiss the action on the ground that it was 
brought, as appears from the summons, before a justice of the peace 
"for the recovery of a bale of cotton weighing 500 pounds as rent for 
a farm," and that the justice had no jurisdiction. The plaintiff there- 
upon moved to amend the suinmons so as to  show that the action was 
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brought (on contract) "for the recovery of fifty-five dollars, the value 
of a bale of cotton, as rent for a farm." The judge held tha t  no amend- 

ment could be allowed in the superior court, tha t  would, if 
(322) made in the justice's court, have given the justice jurisdiction 

by reason of the aniendment, and ordered the action to be dis- 
missed, and the plaintiff appealed. 

Messrs. Battle & Mordecai, for plainti,@. 
Messrs. Payne & Vann and Burzoell & Walker, for defendant. 

SMITH, C. J. The summons issued by the justice commands the 
defendant, t o  appear a t  a time and place designated "to answer Vernon 
Allen and Thomas J. Caudle, executors of William Allen, deceased, 
in an action for the recovery of a bale of cotton, weighing five hundred 
pounds, as rent for a farm," without specifying its value or the amount 
of damages sustained by reason of its non-delivery. 

Previous to  the adoption of the constitution of 1868 a civil warrant 
issued to  enforce a money demand was required to  state the sum 
claimed and how due, and this was held in Duffy v. Averitt, 27 N. C., 
455, to  be a material averment; and since the enlargement of the 
jurisdiction of the justice in civil causes under tha t  instrument, the 
statute, prescribing the form of the summons, in express words directs 
tha t  "it shall also contain the amount of the sum demanded by the 
plaintiff." C. C. P., Sec. 496. As his jurisdiction in such cases is de- 
rived entirely from the statute and is limited by the amount sought 
to  be recovered, the summons, which in the absence of a complaint 
is substituted in its place, should show upon its face tha t  the cause of 
action is within his Iegal cognizance and his competency to  afford relief. 

This principle applies as well to the exercise of "jurisdiction of civil 
actions not founded on contract" conferred since the amendments to 
the  constitution, as to that possessed before, since i t  is equally re- 

stricted by "the value of the property in contriversy." 
(323) Whether then the action be regarded as founded on a con- 

tract to pay the bale of cotton as rent for the  leased premises, 
or for a tortious withholding of property belonging to  the  plaintiff, the 
omission to  set out the amount claimed, is in either aspect of the case 
a fatal defect in the process; and the justice, as well as the judge upon 
the appeal, properly adjudged tha t  the action be dismissed. 

While we see no legal objection to  the amendment, removing the 
defect if made by the justice, not as conferring, but to  show jurisdic- 
tion in him, the reason assigned for refusing it in the superior court 
seems to us fully sufficient. 
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Where the effect of a proposed amendment would be to  reyerse a 
judgment rightly rendered in the inferior court, and confer a juris- 
diction wholly derivative and dependent upon that possessed by the 
justice to entertain the cause, i t  is properly refused. Justices of Tyr- 
rell v. Simmons, 48 N. C., 187; Henderson v. Graham, 84 N. C., 496. 

There is no error, and the judgment must be affirmed. 
No error. Affirmed. 

Cited: Boing v. R.R., 87 N.C. 364; AToville v. Dew, 94 N.C. 45; 
Grant v. Rogers, 94 K.C. 760; Singer Mfg. Co. v. Barrett, 95 N.C. 38; 
Leathers v. Xorris, 101 N.C. 187; Hodge v. R.R., 108 N.C. 34; X c -  
Phail v. Johnson, 115 N.C. 302; S. v. Ivie, 118 N.C. 1229; Cromer v. 
iMarsha, 122 N.C. 564; Moore v. Wolfe, 122 N.C. 712; Parker v. Ez- 
press Co., 132 N.C. 130; Riddle v. Milling Co., 150 X.C. 690; Mitchell 
v. Moore, 194 N.C. 353. 

BASIC O F  WASHINGTOK v. CREDITORS. 

Receivel-Surety and Principal-Practice. 

1. ,4 receiver and his surety cannot be sued upon the bond for an alleged breach 
of his trust, before a default is ascertained-the proper practice being to 
apply to the court for  a rule on the receirer to render his account. 

2. Where the receiver's delinquency is manifest and he fails to comply with the 
order of the court in respect to the fund, such failure is a breach of the 
bond, upon which suit maF be brought by leare of the court. 

LIOTION in the cause heard a t  Fall Term, 1881, of BEAUFORT (324) 
Superior Court, before Renneft, J .  

The motion mas made by Calvin J. Cowles, a creditor of thc plain- 
tiff bank, to make R. W. Wharton, administrator of D. M. Carter, 
deceased, a party defendant, and denied by the court. 

Mr. Geo. H.  Brown, Jr., for appellant, Coudes. 
Mr. James E. Shepherd, for administrator, Wharton. 

SMITH, C. J. The bank of Washington, created and organized under 
the laws of this state, pursuant to  the provisions of the act passed 
"to enable the banks of this state to  close their business," (acts 1865- 
66, ch. 3,) a t  Fall Term, 1866, of the court of equity of Beaufort 
County, filed its bill against the creditors of the bank for the dissolu- 
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tion of jts corporate organization and the surrender of its property and 
effects among them. At the same term John G. Blount was appointed 
commissioner with the powers and subject to the responsibilities therein 
specified, and he entered into bond payable to the state in the penal 
sum of $50,000, with D. M. Carter and others sureties for the faithful 
discharge of the trusts of his office. 

At Spring Term, 1879, of the superior court, the successor of the 
former court of equity, Calvin J. Cowles, an alleged creditor, who had 
proved his debt against the bank, in a verified petition, applies to  
the court for leave to make R.  W, Wharton, administrator of said D. 
34. Carter, since deceased, a party to  the action, and therein alleges 
that  funds in a large amount went into the hands of the commissioner 
and were by him delivered to the intestate as agent for collection, and 
for the indemnity of himself and his co-sureties on the bond; that  
no account thereof has been rendered by either, or any money paid in 

for distribution among the creditors, and he asks that  the said 
(325) administrator be made a party, and process issue against him 

for the purpose of enforcing the liability incurred by his intestate 
by reason thereof. 

To this petition the record states that the said administrator de- 
murred on the ground that  his intestate in his lifetime was not a 
party to  the cause, and that if the commissioner, the principal on the 
bond, is in default, and the estate of the intestate is sought to be 
charged by virtue of the said suretyship, the remedy is by a separate 
and independent suit upon the bond. 

While the filing a demurrer itself makes the demurrant a party to 
the action and renders the issuing of process for that  purpose unneces- 
sary, the counsel, (both of them in their arguments before us,) have 
treated this as a special intervention for the sole purpose of showing 
cause why the proposed leave to make him a party should not be given, 
and the writing filed, (under a misnomer as to  its office and purpose,) 
but a statement of such cause. We shall so regard it. 

The mode of procedure adopted by the appellant to enforce an as- 
sumed liability of a surety for a supposed default of the principal, an 
appointee of the court, acting under its authority and subject to its 
control, when no such default has been ascertained, is anon~alous; 
and counsel for the appellant admits his inability to find any prece- 
dent in its support. I n  our opinion the course pursued is irregular and 
indefensible on principle or authority. 

The creditors are all parties when they have proved their debts, 
and any one may demand the aid of the court in securing and ap- 
propriating the funds in the hands of its appointees. He may by rule 
bring the comniissioner before the court and compel him to make 
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report of his dealing with the trust funds, and account for what is or 
ought to  be in his hands. If necessary a reference may be made to  
ascertain the condition and value of the assets, what sum he 
is properly chargeable with, and in order to  a disposition of (326) 
them. If from the report his delinquency is manifest, and he 
fails to  comply with the directions of the court, such failure will be a 
breach of his official obligation, and it may be enforced in a proper pro- 
ceeding as well against the sureties as against himself. The practice 
is thus stated by a recent author: "When the bond or recognizance 
given by a receiver is conditional to be void if he shall duly perform 
his duties, as receiver, and account to the court, the obligation be- 
comes absolute on his failure to do so. It is held, however, that  the 
receiver and his sureties are not liable to an  action w o n  the bond 
until lie has failed to obey some order of the court, touching the effects 
placed in his hands. And the proper practice would seem to be, to 
first apply to  the court for a rule upon the receiver to render his ac- 
count. After the account is adjusted and approved by the court, and 
the receiver is ordered to pay the effects in his hands into court, or to  
the  person entitled thereto, a failure to comply with such order ren- 
ders himself and his sureties liable. The receiver and his sureties can- 
not, therefore, be sued upon the bond, until the court has adjudicated 
the question and made some order touching the rights of the parties 
to  the property in his hands." High on Receivers, Sec. 120. State v. 
Gibson, 21 Ark., 140. 

So in Ludgater v. Channel, 3 Mac. & G., 175, upon application leave 
was given to  bring suit against the sureties to the  receiver's bond. 

The statute under which the receiver was appointed and which 
prescribes his duties, does not permit him to  disburse the moneys he 
may collect, but must report the amount and the creditors' claims 
proved before him, and then he must "pay out as the court shall order 
and direct." Secs. 3 and 5. 

We do not say tha t  a person receiving and misapplying the as- 
sets may not be reached by an order in the cause and be made 
responsible therefor, as is held in Lord v. Merony, 79 K. C., 14, (327) 
upon notice, by virtue of his relations with the officer or de- 
faulting agent. But  the remedy against the estate of the intestate as 
the recipient of the funds placed with him to  collect and appropriate, 
as conmissioner is required to  do, and thus exonerate the sureties, is 
expressly disclaimed, and the proceeding is pressed against the repre- 
sentative of the surety solely upon his obligation as such, for the 
consequences of the delinquency of the principal obligor. The remedy 
resorted to, to  pursue and charge the intestate is premature, and, if 
the proper course, is open only upon an ascertained default. 
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It is not necessary to  decide whether, when the facts warrant a pro- 
ceeding, i t  must be an independent suit. But the general rule is, that  
redress, when attainable by a niotion in the cause, cannot be found in 
a separate suit, and this would seem to result from the concentration 
of legal and equitable powers in a single tribunal. But we do not de- 
termine the point because it is unnecessary to do so in this appeal. 

There is no error. Let this be certified. 
No error. Affirmed. 

Cited: Atkinson v. Smith, 89 S.C. 74. 

RUSSELL Ss ALGER T. PINKNEY ROLLINS. 

Bankruptcy-Delay in Obtaining Discharge. 

Unreasonable delay cannot be imputed to a defendant for failing to obtain his 
discharge in bankruptcy, where i t  appears that  he was prevented from so 
doing by opposing creditors, and IT-here the record does not show it v a s  his 
fault that  no action was taken in the case for two terms of the district 
court. 

(328) CIVIL ACTION tried a t  Spring Term, 1882, of BUSCOMBE 
Superior Court, before Gilliam, J .  

This action was commenced before a justice of the peace and founded 
upon an  account for goods sold. The case discloses the following 
facts: On the 30th of August, 1878, the defendant was adjudged a 
bankrupt upon his own petition, and a t  the next term of the superior 
court, thereafter, there was a suggestion of bankruptcy, and further 
proceedings in the cause were stayed until Spring Term, 1882. He filed 
a petition for discharge on the 2nd of September, 1879, and in Yo- 
vemher following some of the creditors filed specifications opposing his 
discharge. At  November Term, 1880, of the United States district 
court a t  Asheville, the cause was remanded to  the register in bank- 
ruptcy for the examination of the bankrupt, and on the 10th of Jan-  
uary, 1881, he appeared before the register and amended his schedule. 
At M a y  term and November term of the said district court, the cause 
was continued without any further action. And when i t  was called 
a t  Spring Term, 1882, of the superior court, a suggestion of bank- 
ruptcy was made, and his Honor ruled that  defendant had had a rea- 
sonable time in which to  obtain his discharge, and ordered him to 
trial. The jury rendered a verdict for the plaintiff, judgment, appeal 
by the defendant. 

262 
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Mr. S. H. Reed, for p1ainti.f~. 
Messrs. C. A. Moore and H. B. Carter, for defendant. 

ASHE, J. It was insisted on the part of defendant in the court be- 
low, that  his Honor erred in submitting his case to the jury when i t  
was called for trial. He  contended that  by the 21st section of the 
Bankruptcy Act, the court had no right to put his case to  the jury 
until he had obtained his discharge, he having suggested his bank- 
ruptcy upon the record. 

Tha t  section of the act provides "that no creditor 11-hose debt 
is provable under the act, shall be allowed to prosecute to final (329) 
judgement any suit in law or in equity therefor against the bank- 
rupt, until the debtor's discharge shall have been determined, and any 
such suit or proceeding shall upon the application of the bankrupt 
be stayed to  am-ait the determination of the court in bankruptcy on the 
question of discharge; provided, there is no unreasonable delay on the 
part  of the bankrupt in endeavoring to obtain his discharge." 

So tha t  the only question presented for our determination is-was 
there unreasonable delay on the part  of the defendant in endeavoring 
to  obtain his discharge, or in the language of his Honor, "had he had 
reasonable time in which to  obtain his discharge?" which we take 
to mean a reasonable time under the circumstances of the case. 

We are of the opinion the ruling of his Honor was not warranted by 
the facts found. I n  the case of Calvert v. Peebles, 80 IY. C., 334, i t  was 
held tha t  the  lapse of five years after filing the petition in bankruptcy 
before obtaining the discharge, was unreasonable delay; in tha t  case 
there mas no explanation or excuse given for the delay; but here, i t  
appears the defendant filed his petition on the 30th of August, 1878, 
and mas adjudged a bankrupt, and a t  the ensuing term of the  supe- 
rior court suggested his bankruptcy, which stayed the proceedings 
until Spring Term, 1882. On the 2nd of September, 1879, he filed his 
petition for his discharge, and in Xoveinber following some of the 
creditors filed specifications opposing his discharge. At  November 
Term, 1880, of the United States district court, the cause was re- 
manded to  the register in bankruptcy for the examination of the de- 
fendant, and on January 10, 1881, he appeared before the register and 
amended his schedule. There was no unreasonable delay up to  that  
time. The defendant seems to  have been diligently exerting all 
his endeavors to obtain his discharge, and was only prevented (330) 
by the obstacles thrown in his way by others. 

But  i t  nlay be objected that  after amending his schedule he relaxed 
in his endeavors to  obtain his discharge, for that,  two terms of the dis- 
trict court had been allowed to pass before the trial term of the  supe- 
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rior court, without any further action having been taken in his case. 
That  is true; but i t  was only eleven months from that time of amend- 
ing his schedule until the Spring Term, 1882, and there is nothing in 
the record to show that it was his fault that no action had been taken 
in the cause in the two intervening terms of the district court. We 
can well imagine how many hindrances to  a determination of his 
case may have occurred a t  those terms of the court, without any 
laches on the part of the defendant-continuances, for instance, for 
the want of readiness on the part of his opposers; the absence of testi- 
mony, or the want of time owing to a crowded state of the docket. We 
are not informed how that was, but do not think the defendant should 
be charged with unreasonable delay for the failure to bring his case 
in bankruptcy to a determination a t  either of those ternis of the dis- 
trict court, when we find that up to  the first of them he had been us- 
ing all his endeavors to obtain his discharge. We do not undertake to  
say how it  would have been, if i t  had been shown that his failure to  
obtain his discharge had been caused by his fraud or inexcusable negli- 
gence. 

Error. Venire de novo. 

(331) 
J. L. SHAW v. J. R. BCRNEY. 

Promise to  Pay Debt Discharged in  Badcruptcy-Evidence to  Be 
Le f t  to Jury. 

1. A promise to pay a debt discharged in banlwuptcy, made to an ageat of the 
creditor, is a promise to the creditor himself, and competent eridence to 
remove the bar. 

2. Where the proof mas that the debtor said "the debt is an honest o n e 1  
always intended to pay it"-refused to execute a note on the ground of 
false recitals therein, but said "it is an honest debt and I will pay it  cer- 
tain;" Held,  that  the evidence should have been submitted to the jury, 
under proper instructions, to say whether the debtor intended to promise 
to pay the debt. 

CIVIL ACTION tried on appeal a t  November Special Term, 1881, of 
HALIFAX Superior Court, before Gilmer, J. 

The plaintiff appealed. 

Messrs. R. 0. Burton and E. T.  Clark, for plaintiff. 
Mr.  Thomas N .  Hill, for defendant. 

SMITH, C. J. The plaintiff sues to  recover the sum of $125, with 
interest from February 5th, 1872, due on the defendant's bond, and in 
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reply t o  the answer setting up a discharge in bankruptcy as a bar 
to  the action, alleges a new and subsequent promise to pay the debt. 
Upon this only issue submitted to  the jury, the plaintiff testified that 
about the middle of May, 1881, the defendant came to his store and 
said that  "the plaintiff's debt was an honest d e b t i t  had more than 
any other, relieved him;" and holding up a deed, he added, "that 
he got the money to make the last payment on the land men- (332) 
tioned in the deed; he intended to pay the debt, and always 
intended to pay it.' ' 

A clerk in the employment of the plaintiff testified that  in June, 
1881, he was sent by the plaintiff to the defendant with a note to  be 
signed by the latter in settlement of the debt. The defendant refused 
to  execute the note on the ground of a false recital, that  i t  was for 
the last payment of the purchase money due for the land, and said, 
"It is an honest debt and I mill pay it certain." 

The declaration of the defendant was admitted, not in proof of 
the promise itself, but as corroborative of the plaintiff's testimony. 

The court being of opinion, and so intimating, that  upon the evidence 
the plaintiff was not entitled to a verdict, he submitted to  a nonsuit 
and appealed. There are therefore but two exceptions to the rulings 
brought up for review. 

I. The qualified effect allowed to the evidence of the defendant's 
declaration to  the plaintiff's clerk: This ruling we presume is predi- 
cated upon the interpretation put on the language used by the court 
in Parker v. Shuford, 76 K. C., 219, and Faison v. Bowden, Ib., 425, 
that  the promise to pay or acknowledgnient of a subsisting debt 
from which it  may be inferred, in order to  remove the bar of the 
statute of limitations, must be to  the creditor hin~self, and is insuf- 
ficient when made to a third person. This is a misapprehension of 
the meaning of the court as is explained in the subsequent case of 
Kirby v. Mills, 78 N. C., 124, in which it is said that  a promise to  
the attorney of the creditor, acting on behalf of his principal, is in 
legal effect a promise to  the creditor, as if made to him personally, 
and that the other cases had reference to  a stranger having no such 
relation to the creditor. As the witness was sent for the special pur- 
pose of adjusting the claim and was in the direct exercise of his 
agency in the transaction, the defendant was in law dealing 
with the plaintiff, and a promise if made would enure t o  his (333) 
benefit. The evidenc'e was therefore original and substantive 
and should have been received, as such, to  support the alleged promise. 

2. But the testimony was heard, and supposing it  to  be competent, 
the enquiry arises, were these declarations sufficient to go to  the jury 
upon the issue of a re-assumption of the debt? 
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The authorities are clear that  to  remove the bar of a discharge 
in bankruptcy and revive the debt, the proof should show a distinct 
and unequivocal promise to pay, notwithstanding the discharge, and 
this is the rule announced by this court in Fraley v. Kelly, 67 N. C., 
78, and approved in Riggs v. Roberts, 85 N. C., 151. I n  Stewart v. 
Reckless, 4 Zabr., (N. J . )  427, the words relied on were, that  he, (the 
defendant,) had always told Stewart (the plaintiff) he intended to 
pay him, and the court say "the expression of an intention to do 
a thing is not a promise to do it. An intention is but the purpose a 
man forms in his own mind; a promise is an express undertaking or 
agreement to  carry the purpose into effect." 

But a case in its essential fcatures, the same as that  now before 
the court, was decided in 1851 by the supreme court of Massachusetts. 
A witness swore that, a t  the plaintiff's instance, he called on the de- 
fendant, with the accounts between the parties, and told him, the 
plaintiff wanted him to do soinething about the note, and she mould 
be glad to  have a new note. To this the defendant replied, "he m-as 
not willing to  put the principal and interest in a new note, but always 
said, and still say, that she should have her pay." The Court left the 
declarations to  the jury as capable of meaning or expressing a promise 
to  determine whether the defendant intended by these words to  prom- 
ise to pay the debt. I n  the supreme court, SHAW, C. J., declared 

the instruction correct and remarked: "The evidence tended to 
(334) prove two forms of expression used by the defendant; one dc- 

clining to  give a written promise, the other amounting to a 
verbal promise. The words, as he must have used them in the present 
tense in answer to  a claim of payment to  be made by him-'I have 
always said, and still say that  she shall have her pay1-are capable 
of being construed a promise, but might be counteracted by other ex- 
pression. It was for the jury to decide upon the credit of the witness 
and the accuracy of his recollection, and thus decide what was said." 
Prat t  v. Russell, 7 Pick., 462. 

It is the undoubted duty of the judge to construe and determine the 
legal import of a contract, whether written or parol, and equally in 
each case where its terms are explicit and well understood, but where 
they are indefinite or rest upon proofs apparently conflicting, it be- 
comes the province of the jury to  ascertain the intent of the parties 
and the contract entered into from the evidence, guided by suitable 
directions to aid them in their finding. Islay d.  Stewart, 20 N. C., 
297; Massey v. Belisle, 24 N. C., 170; Festerman v. Parker, 32 N. C., 
474. 

Where the defendant in selling his interest in a gold mine said t o  the 
plaintiff, "If you will do the work, I will warrant you will make your 
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money in ten days," an instruction to  the jury t o  enquire upon the 
whole conversation and subject matter, whether the words were used 
in con~mendation of the mine or as iniporting an obligation, was held 
to  be correct. Starnes v. Erwin, 32 1. C., 226. And so it  was sub- 
mitted to  the jury to determine from the attending circumstances 
whether the word "warrant" was used as an affirmation merely, or as 
an assumed liability, and this ruling was sustained in Henson v. King, 
48 N. C., 419, NASH, C. J., remarking that whether there was "a 
warranty or not, was a question of fact for the jury: they were to 
say whether the parties intended a warranty." 

Similar elements of uncertainty and repugnant expressions 
appear in the testimony of the witnesses in this case, not (335) 
sufficient, in our opinion, to  withdraw the evidence from the 
jury and conclusively determine its inadequacy to warrant a verdict, 
but such as required them, under proper instructions, to  pass upon 
and decide. We are unable to distinguish the case, in this feature, 
from that  of Pratt  v. Rz~ssell, supra, and therefore declare there is 
error. The nonsuit must be set aside and the case submitted to an- 
other jury. 

Let this be certified. 
Error. Venire de now.  

Cited: Harris v. Mott, 97 N.C. 106; Cauley v. Dunn, 167 N.C. 33; 
Trust Co. v. Lumber Co., 221 K.C. 95. 

JAMES VASSER v. J. A. BUXTON & CO. 

Contract-Conditional Sale. 

Plaintiff sold a horse to one upon an agreement "that i t  should be the plaintiff's 
property until the residue of the purchase money mas paid, and subject to 
a lien therefor ;" Held to he a conditional sale. (As to the nature of the 
transaction and the submission of the testimony to the jury, see 8hato v. 
Bumel/, ante, 331.) 

CIVIL ACTIOK, tried at January Special Term, 1882, of NORTHAMPTON 
Superior Court, before Graves, J. 

The plaintiff sues to recover the possession of a bay mare, and 
the sole controversy was as to his title. On the trial the evidence 
was as follows: 
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The plaintiff, examined on his own behalf, testified tha t  one 
Samuel Story, residing on a farm of his in Virginia, applied to the 
plaintiff to  buy him a horse. The plaintiff consented to  do so if 

the defendant would go to Petersburg after it, stating that  he 
(336) had money there in the hands of one Jarrett  which he could 

thus use. Accordingly the plaintiff wrote to  Jarrett  to  purchase 
for himself two horses, which was done, and Story went to Petersburg 
and brought them out. The bay mare, the property in dispute, worth 
$130, remained a few days in possession of Story after his return 
home, when, in company with his brother, he carried her over to the 
plaintiff's house. There, a settlement was had, and Story gave to 
the  plaintiff his note for $70, the price of the mare, reduced t o  that 
sum by deducting a debt due from the plaintiff, and i t  was agreed 
she should be the plaintiff's property until the residue of the purchase 
money was paid and be subject to a lien therefor. Story kept the 
mare for a year, when the plaintiff, losing one of his gin-horses, sent 
an  inferior horse to Story in exchange for the mare, saying to Story 
tha t  if the mare worked well in the gin he would credit the note with 
$30, the difference in their values. The trade was not final. The 
mare did not work well and the plaintiff retained her until, hearing 
tha t  a constable had orders to  seize her, he returned the mare to 
Story and took back the horse that  had been sent. No credit was 
endorsed on the note. 

George Story, the brother who was present a t  the transaction, testi- 
fied tha t  he wrote the note for $70; tha t  i t  was the  understanding of 
the parties that the inare was to be responsible until she was paid 
for, and that  underneath the signature to  the note was a written mem- 
orandum to  this effect, entered a t  the same time. Upon this evidence 
the defendants contended: 

1. Tha t  no agreement was shown that  the property should be in 
the  plaintiff before the delivery to  Story. 

2. Nor Story's assent to the memorandum put upon his note, and 
3. If the contract was made for the retention of title, i t  was super- 

seded and annulled by the subsequent act of exchange, and the ab- 
solute property thereby vested in Story. 

(337) I n  support of these propositions the defendants asked the court 
to  give the following instructions: 

1. If the jury are satisfied that  the plaintiff agreed to buy the mare 
for Story, or to  sell her to  him, and she was delivered to Story, or he 
permitted to  take possession, and tha t  afterwards the parties agreed 
t o  let the mare stand responsible for the purchase money, the plaintiff 
could not recover. 
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2. If Story mas allowed to take possession before the written mem- 
orandum of agreement was executed, the title passed from the plain- 
tiff and he could not maintain the action. 

The court charged the jury '(that in order to find how the niatter 
is, i t  is necessary for them to ascertain what was the contract entered 
into between the parties; that a person may contract to  sell and re- 
serve in himself the title to the thing sold, until full payment of the 
purchase money; but that he cannot sell and deliver the thing, where- 
by the property mill pass to and vest in the vendee, and then take a 
reconveyance t o  hold as a security, as this mould constitute a inort- 
gage and be void. An agreement between parties is what both as- 
sent to. It is for you to find whether the plaintiff a t  the time of sale, 
and as part of its terms, reserved the title, with Story's assent, until 
the price was paid. So you will consider the evidence and find how 
the matter is. If the sale and delivery were without such reserva- 
tion the plaintiff cannot recover. But if the agreement embraced the 
retention of the properjy in the mare, he would be entitled to a ver- 
dict, unless the property was divested by what took place afterwards. 
If there was a swap or exchange-the horse and $30 being the price 
paid for the mare-and this was a completed or final transaction, 
the plaintiff must fail in his action, and it  was for the jury, upon all 
the evidence, to say how the fact is, and whether the exchange was 
or was not consummated and final. 

The jury found the issue for the plaintiff. and from the judg- (338) 
ment rendered thereon the defendants appeal. 

Messrs. S. J. Wright and Day & Zollicoffer, for plainti-fl. 
Messrs. R. B. Peebles and Willis Bagley, for defendants. 

SMITH, C. J., after stating the facts. It is manifest the purchase 
of the two horses in Petersburg and the payment therefor with the 
plaintiff's money, was intended to be, and was on behalf of the plain- 
tiff, and the delivery to  Story, as his bailee, for the purpose of con- 
veying them thence to  the plaintiff. It no more put the title to the 
mare than the title to  the horse in the agent, Story. The sale and its 
terms were concluded subsequently at the plaintiff's house, and the 
terms were that the property should remain where it already was, in 
the plaintiff, until the price secured in the note was paid. The testi- 
mony is explicit on this point, and the agreement to  avoid all mis- 
understanding of its terms is embodied in the memorandum, then en- 
tered upon the foot of the note. The selling is the act of the plaintiff, 
and conditional upon the payment of the price; the note is the contract 
of Story to  pay the residue of the purchase money. These constitute 
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and give character to  the entire transaction. I ts  validity is not open 
to controversy in ~ i e w  of the repeated adjudications of this court, sus- 
taining such conditional sales. Clayton v. Hester, 80 N. C., 275. 

2. The exchange and delivery of the mare, it is insisted, detached 
the condition and gave to  Story the absolute title. 

The real character.of this transaction and the intent of the parties 
are left somewhat obscure and uncertain upon the testimony. The 
note seems not to have been credited with the difference in value be- 
tween the exchanged animals. The plaintiff admits the mare did 
work well in the gin, but he says "the trade was not final," nor does 

it  appear except inferentially that Story assented t o  the t e r m  
(339) proposed. The court therefore was correct in leaving to the 

jury to inquire and find from the evidence what were the facts 
of the transaction, and the intent of the parties to  it, with appropriate 
instructions for their. guidance in making up their verdict. 

The subject is considered in Shaw v. Burney, ante, 331, and fur- 
ther colnment is needless. 

There is no error, and the judgment must be affirmed. 
No error. Affirmed. 

Cited: Brem v. Lockhart, 93 N.C. 192; Frick & Co. V .  Hilliard, 95 
N.C. 119; Butts v. Screws, 95 N.C. 217; Trust Co. v. Motor Co., 193 
N.C. 665. 

JOHSSTON, CLARK 8; CO. v. C .  H. BERNHEIM. 

Partnership-Liability of Individual Xembers. 

Where the managing partner of a firm buys goods on time when he ought to 
have bought for cash according to the terms of their agreement, the firm 
and each member thereof. (out of his individual estate) is liable for the 
debt, er7en though the seller had knowledge of the stipulation against 
credit: and this. whether the partner sought to be charged derived any 
individual advantage from the enterprise, or not. 

CIVIL ACTION tried a t  August Special Term, 1880, of ROWAN Supe- 
rior Court, before McKoy, J. 

The plaintiffs appealed from the judgment below. 

Messrs. W. H .  Bailey and J .  W. Mauney, for plaintiffs. 
Messrs. J .  M. McCorkle and T. F. Klutts, for defendant. 



N. C.] FEBRUARY TERM,  1882. 

SMITH, C. J. The defendant and T. R. Waring, in January, 1873, 
entered into a written agreement for the formation of a co-partner- 
ship in the purchase and sale of sewing n~achines, the business of which 
was to be carried on at  Memphis iil Tennessee under the personal 
management of the latter, and the defendant furnished to the 
capital the sum of one thousand dollars. At the same time (340) 
it was understood and agreed by parol between them (outside 
of the articles in writing) that  all the goods should be bought for 
cash and none on credit, in prosecuting the joint enterprise. The 
claim now in suit is for a balance due for articles purchased by the 
managing partner, and sold to  him by the p!aintiffs, as the defendant 
insists, and the jury find, with knowledge of this collateral stipula- 
tion against credit. The business did not prosper, and the firm assets 
have been exhausted under the management of Waring, the acting 
partner, and the present action is to  enforce payment out of tlie de- 
fendant. 

It is necessary to  notice but one of the numerous exceptions to  
the rulings of the court taken during the progress of the trial. 

The defendant proposed to prove by his own testimony, that  no 
advantages had ever been derived by him from the prosecution of 
the joint undertaking. The plaintiffs, conceding the admissibility of 
the enquiry whether any benefit has accrued to the firm from the pur- 
chase of the goods, objected to the competency of proof that  the de- 
fendant personally and outside of the partnership never received any- 
thing therefrom, as affecting his liabilities incurred wliile a member 
of it. The testiniony was admitted, and the witness swore tha t  he 
never had received any benefit or profit out of their joint operation, 
and to this ruling the plaintiffs except. 

Upon this evidence the court instructed the jury (and there was no 
objection thereto) tha t  "if there was an agreement, a t  the time the 
copartnership was formed, either in the articles or verbally, to  pur- 
chase for cash only, and the plaintiffs with notice of this agreement, 
sold the goods to Waring on credit, tlie plaintiffs could not recover, 
unless it was shown that the defendant agreed to receive the 
goods and adopt the account against his firm, or unless he took (341) 
benefit from the goods purchased." 

This instruction, while as an abstract proposition unobjectionable, 
must be interpreted and understood in its application to what the de- 
fendant had deposed to, not tha t  the firm did not, and consequently 
himself as one of its members, derive benefit from the goods purchased 
in the name of the partnership and appropriated to its use, but tha t  
in consequence of the misconduct of Waring, ending in its total insol- 
vency, the defendant received nothing from its business to  his in- 
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dividual and separate advantage. I n  its relations to  the evidence per- 
mitted to  be given to the jury, the charge was calculated to  mislead, 
for they would naturally understand it to mean, that the defendant 
was not personally bound, if no fruits accrued to him out of the en- 
terprise in which he embarked. 

When the case was before us a t  the former appeal (76 N. C., 139), 
the court said: "What either partner does with a third person is bind- 
ing on the partnership. It is otherwise when the partnership is not 
general, but is upon special terms, as that  purchases and sales must be 
with and for cash. There the power to  each is special in regard to all 
dealings with third persons, a t  least, who have notice of the terms. 
But even in that case, if the terms are violated, as if a partner buy on 
time, when he ought to  buy for cash, and the thing bought come into 
the partnership, and the partnership take the benefit, the partnership 
must pay f o ~  it;" and we may add, so must each member of the firm, 
if necessarv. out of his individual estate. " ,  

In  the very nature of a partnership, there is an implied delegation 
of power to  each member to act for all within the scope of its purposes, 
and to make them practically effective, and hence when there is 
imposed a positive and express limitation upon the legal capacity of 

one or more to  exercise such power, and this restricted agency 
(342) is known to one dealing with him or them, then a contract or 

act in excess of such limitation will not bind the others. There is 
a further proviso, that a partner, not bound by the act of his asso- 
ciate in its inception, assumes the obligation when he takes the bene- 
fit of the property thus acquired, and assents to  its going into the 
common stock, as truly as if the right to  bind the firm in the premises 
existed. 

But i t  is not necessary in order to  this result, that  the benefit should 
accrue to  him separately and peculiarly. It is sufficient if the funds 
of the firm are augmented by the acquisition, in which he could parti- 
cipate, or the joint liability for expenses incurred in conducting the 
business arc paid or lessened in amount by an appropriation of the 
proceeds, for the obvious reason that  each partner has a direct interest 
in both. 

So then it  may be true that the goods in question, as the defend- 
ant's invested capital, were exhausted in the effort to carry on the 
business, and yet the resultant effect is to  leave no surplus for distri- 
bution, or even to reimburse the sum contributed by the defendant. 
The jury might well understand and act upon a construction of the 
charge that  the defendant would not be liable, unless he derived some 
advantage, and he says he derived none from the operations of the 
Memphis business. 
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For the error pointed out, and without considering the others as- 
signed or passing upon their legal sufficiency, we think the plaintiffs 
are entitled to another trial, and it is so adjudged. 

Error. Venire de novo. 

Cited: Sladen v. Lance, 151 N.C. 495; Oakley v. Morrow, 176 N.C. 
136; Guano Co. v. Ball, 201 N.C. 536. 

ARKOLD WORSLEP AXD OTHERS v. BATTLE BRYAN AND OTHERS. 

Execution-Application of Proceeds of Sale. 

Money raised by sale of the debtor's land under execution, must be applied to 
that execution (and others in his hands) in preference to the claim of a 
prior judgment creditor whose executio~l was not in the hands of the sheriff 
at the time of the sale;  but the lien of such prior judgment on the land is 
not thereby affected. 

PROCEEDIKG in nature of a rule on a sheriff for the application of 
money raised under execution, heard a t  Spring Term, 1881, of EDGE- 
COMBE Superior Court, before Shipp, J. 

The question presented for determination by the record in this case 
is, as to the proper application of a sum of money, raised by the de- 
fendant Bryan, as sheriff of Edgecornbe, by virtue of a sale of the 
land of one Jesse Stancil, under executions in his hands, issued upon 
judgments duly docketed in the superior court of said county. The 
facts are as follows: One Andrews obtained a judgment against Jesse 
Stancil, before a justice of the peace, founded upon a sealed note 
dated February 3d, 1859, for the sum of one hundred and ninety-two 
44/100 dollars, which was docketed in said county on the 28th day of 
May,  1878, on which execution was issued on the 1st day of January, 
1879, to the sheriff, who advertised the land of the defendant for sale 
on the 14th day of April, 1879, the same being the first day of Spring 
Term, 1879, of the superior court of the county. At  the instance of 
the defendant, and with the consent of the plaintiff in the execution, 
the sale was postponed until one o'clock on the 15th day of April. 
On the last mentioned day of a judgment founded upon a 
sealed note bearing date 30th day of June, 1862, in favor of the (344) 
plaintiffs, Arnold Worsley and wife, against the  said Jesse 
Stancil, for the sum of three hundred and forty-four 5 X o 0  dollars, 
was docketed in the  office of the superior court clerk, and an execu- 



I N  T H E  SUPREME COURT. [86 

tion returnable to Pall Term, 1879, issued thereon was placed in the 
hands of the sheriff a t  about the hour of ten in the morning of said 
15th day of April, 1879, and a t  one o'clock on that  day the sheriff sold 
the land of the defendant, Stancil, for the satisfaction of the two exe- 
cutions then in his hands, and i t  was bid off for six hundred and two 
dollars, more than enough to satisfy both executions, and the purchase 
money was duly paid. 

At  Fall Term, 1876, of the superior court of said county, one C. H.  
Jenkins had obtained a judgment against the said Stancil, and had 
the same docketed the 28th day of August, 1876. An execution had 
been issued thereon returnable to Fall Term, 1878, but was indulged 
by the plaintiff's attorney, and no execution on the same was in the 
hands of the sheriff a t  the time of the sale. The judgment was on a 
note bearing date March 22d, 1871, and was assigned in writing on 
the record to the defendant G. A. Stancil. 

It was admitted that  the judgment of Worsley and wife had been 
duly assigned to the plaintiffs, Francis 11. Leigh and TIT. G. W. Leigh. 

The execution on the hndrews judgment was satisfied by the sheriff, 
and he was forbidden by G. A. Stancil and Jesse Stancil from apply- 
ing any portion of the proceeds of the sale to the Worsley judgment, 
contending that  the Jenkin's judgment was entitled to the preference. 
But  his Honor not concurring in this view, adjudged that  the fund 
remaining in the hands of the sheriff be applied to the judgment in 
favor of F. 11.1. and W. G. W. Leigh, the assignees of Worsley and 
wife. Appeal by defendants. 

(345) Messrs. Battle &. Mordecai, for plaintiffs. 
Mr. J. L. Bridgers, Jr., for defendants. 

ASHE, J. TVe are of the opinion there was no error in this ruling of 
his Honor. The judgment in favor of Jenkins is in no view entitled to 
any part  of the proceeds of the sale. 

I n  the first place, the land was sold for six hundred and t ~ o  dollars, 
which we must presume was its value, subject to any prior liens. The 
Jenkins' judgment mas founded upon a note given in 1871, and the 
Zefendant is entitled to his homestead against it. It created no 
lien upon the land which could be enforced by a sale under execution. 
If execution had been issued upon it, and i t  had been the only execu- 
tion in the hands of the sheriff, he could not have sold under it, with- 
out having first laid off the homestead of the defendant Stancil, and 
as there x a s  no excess over the one thousand dollars value of the 
land, there would have been nothing suhject to sale under the execu- 
tion. 
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And in the next place, even if the Jenkins' judgment had been ren- 
dered upon a debt contracted before 1868, and clear of the impedi- 
ment of the homestead right of the defendant, i t  still would not have 
been entitled to any portion of the fund, for the reason that no exe- 
cution on the same was in the hands of the sheriff a t  the time of the 
sale. 

It is too well settled in this state, to  admit of controversy, that 
where a sheriff has levied upon property under a fi. fa., and before 
he has completed execution by sale, another fi. fa. comes to his hand 
with a prior lien, he should apply the proceeds of sale to the first. 
Allemong v. Allison, 8 N. C., 325; Green v. Johnson, 9 N. C., 309. 
And when the executions are of equal testes, or have equal rights of 
satisfaction, they should be satisfied equally or pro rata. Palmer v. 
Clarke, 13 N. C., 354. Such was the law before the Code and me do 
not think the principle has been changed by its adoption. It 
is true, instead of the execution i t  is now the judgment which (346) 
creates the lien, and the effect of the execution is to enforce the 
lien; but the sheriff can only look to it for his guide in making the 
sale and the application of the money raised thereby. Xotx v. Xtowe, 
83 K. C., 434. Though we hold that  no part of the money raised by 
the sheriff's sale is applicable to the Jenkins judgment, yet we do not 
wish to  be understood as deciding that  the lien of that  judgment upon 
the land may not be enforced when the homestead right expires. 

There is no error. The judgmeht of the court below is affirmed. 
KO error. Affirmed. 

Cited: Titman v. Rhyne, 89 X.C. 68; Meyers v. Rice, 107 N.C. 31; 
Bernhardt v. Brown, 118 N.C. 710. 

J A X E S  K E E T E R  v. WILMINGTOK & WELDON RAILROAD COUPANY. 

Railroads-Delay in Shipment of Freight. 

1. A railroad company is not relieved of liability to the penalty of 328 per day, 
under the act of 1875, ch. 240, for delay of shipment of goods beyond five 
dags after receipt of same, by reason of its alleged inability to procure the 
necessary transportation on account of the larqe accumulation of freight. 
I t  is the duty of the company to provide a sufficient number of cars. 

2.  By the word "fire days" the act  means fire full running days, including 
Sunday whenever it inten-enes. 
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3. The company would not incur the penalty until the full expiration of the 
sixth day after receipt of the goods-the law not regarding the fraction 
of a day in the eilforcemeilt of a penal statute. 

CIVIL ACTION tried a t  Fall Term, 1881, of HALIFAX Superior Court, 
upon the following case agreed, before Gilmer, J .  

(347) On Friday, the sixth day of the week, being the 24th day of 
December, 1880, the plaintiff delivered at the depot of the de- 

fendant in the town of Halifax, one bale of cotton for shipment to W. 
W. Gwathmey R: Co., merchants in Korfolk, Virginia, which bale of 
cotton was so received by the defendant for shipment as aforesaid. 
Owing to the large accumulation of freight at its depot at Halifax, and 
the inability of the defendant company to provide the necessary num- 
ber of cars for shipment of freight, the said bale of cotton was detained 
a t  the depot, until Thursday, the 30th day of December, 1880, when 
i t  was taken from the possession of this defendant by the sheriff of 
Halifax County, under and by virtue of an order of John O'Brien, a 
justice of the peace of the county, made in a certain civil action 
pending before him, wherein one G. W. Bryan was plaintiff, and the 
plaintiff in this action was defendant. Between the 24th and the 30th 
day of December, 1880, a Sunday intervened. Upon this agreed state 
of facts the court rendered judgment in favor of the plaintiff, and the 
defendant appealed. 

Messrs. Mullen & Moore, for p la i~ t i f f .  
Mr. Spier Whitnker, for defendant. 

ASHE, J. The plaintiff sued for the penalty of twenty-five dollars 
incurred by the defendant under the act of 1874-75, ch. 240, for al- 
lowing a bale of cotton belonging to plaintiff to remain unshipped for 
one day over five days, from the date of the delivery for shipment. 
The action is brought under the 2nd section of the act, which provides, 
that  "it shall be unlawful for any railroad company operating in this 
state to  allow any freight they may receive for shipment, to remain 
unshipped for more than five days, unless otherwise agreed between 
the railroad company and the shipper, and any company violating 

this section shall forfeit and pay the sum of twenty-five dollars 
(348) for each day said freight remains unshipped, to  any person su- 

ing for the same." The cotton was delivered on Friday and 
remained unshipped until the next Thursday. 

The defendant company contended that i t  was not liable t o  the pen- 
alty, upon two grounds: First, because owing to the large accumula- 
tion of freight a t  its depot in the town of Halifax, and its inability 
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to  procure the necessary number of cars for the shipment of freight; 
and secondly, because the legislature by the act of 1879, ch. 197 and 
ch. 203, prohibited the cars running on Sunday, the effect of which was 
to  eliminate Sunday from the five days, when it intervened, so that  it 
was not to  be counted in the computation of the time limited for 
shipment. 

The excuse offered for the delay in the first exception is inadmis- 
sible. I n  Branch v. R. R. Co., 77 N. C., 347, which was an action like 
this, to recover the penalty under the same section of the act of 1874- 
75, where the same excuse was set up in defence to  the action, i t  was 
held that  the accumulation of freight beyond the ability of the 
company to transport the freight delivered, within the five days after 
delivery, was no excuse, for it was the duty of the company to provide 
cars for the transportation of all the freight delivered. And i t  was 
also decided in that case, that by the words "five days" the act meant 
five full running days including Sunday whenever it  intervened. This 
construction of the act makes it unnecessary for us to  decide the dis- 
puted question whether the day of delivery is to be included or ex- 
cluded. 

I n  our case the delivery for shipment having been made on Friday, 
the 24th of December, and the five days having ended a t  12 o'clock 
on the night of the Wednesday following, and the seizure having taken 
place on the next day, Thursday, the 30th day of the same month, 
the question is, did the defendant incur the penalty imposed for one 
day's delay. 

The seizure on Thursday is the same as if the bale of cotton (349) 
had been shipped on that day. The act makes it unlawful for 
any railroad company to allow freight to remain unshipped for more 
than five days, and any company violating the act shall forfeit and 
pay the sum of twenty-five dollars for each day said freight remains 
unshipped. Giving then the defendant the full five days, including 
Sunday, the cotton having been delivered on Friday, the full five days 
ended on Wednesday. The seizure was made the next day, at  what 
hour we are not informed, but that is immaterial, as the law will not 
regard the fraction of a day in the enforcement of a penal statute, 
which is to  be liberally construed in favor of him upon whom the pen- 
alty is imposed. The defendant is liable to the penalty for the delay 
of each day-that means each whole day-and the legal day is 
twenty-four hours. The defendant then would not incur the penalty 
until the full expiration of the sixth day after the delivery. 

This is the construction of the act given by the court in Branch v. 
R. R. Co., supra. There the delivery of the cotton was on the 10th 
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day of October and the shipment was on the 19th of the same month. 
The court say, "the full five days expired on Sunday, the 15th day 
of October, and the first penalty was incurred on Monday, the 16th, 
the second on the 17th, the third on the 18th. On Thursday, the 19th, 
the cotton was shipped. The day of shipping should not be counted 
because no penalty is incurred by m y  delay of a fraction of a day." 
Following this construction of the statute, we must hold that  the de- 
fendant has not incurred the penalty sought to be recovered. 

There is error. The judgment of the superior court must be re- 
versed. 

Error. Reversed. 

Cited: Whitehead v. R.R., 87 N.C. 260; Branch v. R.R., 88 N.C. 
572; Middleton v. R.R., 95 X.C. 169; Alsop v. Express Co., 104 N.C. 
294; Hodge v. R.R., 108 AT.C. 32; Sutton v. Phillips, 116 N.C. 505; 
Glanton v. Jacobs, 117 Y.C. 428; Burgess v. Burgess, 117 N.C. 449; 
Carter v. R.R., 126 N.C. 442; Davis v. R.R., 145 N.C. 211; Garrison 
v. R.R., 150 N.C. 579; Reid v. R.R., 150 N.C. 764; Adcock v. Fuquay 
Springs, 194 N.C. 426. 

Agricultural Liens, Void Unless Executed in Accordance With the 
Statute-Evidence-Custom-Interest-Execution Levied Upon Crop. 

1. Under the authority of Clark v. Fawar.  74 AT. C., 686, a n  agricultural lien can 
only be acquired by virtue of the statute and in strict compliance with its 
requirements. The agreement must be in writing and executed before 
the adrancements a re  made or supplies furnished. Nor will such an in- 
strument be allowed to operate as  a mortgage. I t  was therefore held no 
error, in an action to enforce an alleged lien, to exclude as evidence a n  
instrument not drawn in accordance with the statute. 

2. In such case, evidence as  to the custom of the plaintiff to have agreements 
signed after delivery of supplies to castomers, was also properly rejected. 

3. Interest is not alloffed as  a matter of law in an action of claim and delivery 
(Rev. Code, ch. 31, sec. 90, does not embrace such cases), but the jury 
may, in their discretion and as damages, allow interest upon the value of 
the property from the time i t  was taken. 

4. Under a justice's execution the entire crop of a defendant was levied upon 
by a constable, and advertised for sale; the crop consisted of cotton, ma- 
tured and standing in the field, and estimated a t  20,000 pounds; a few 
days afterwards the sheriff, under a proceeding in claim arid delivery, 
instituted by the plaintiff in  this action, had such a part of the crop gath- 
ered as  mas sufficient to satisfy the plaintiff's claim of 1125 pounds, the 
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number specified in the mandate : Hcld ,  that  the plaintiff is not responsible 
to the execution creditors defendant for the residue of the crop, since it 
remained unmolested in the field and subject to be taken by the constable 
under the executions in his hands. 

5. Evidence that  the sheriff delivered the property b~ an agent or deputy, did 
not have the effect of contradicting his return, that he himself delivered it. 

CLAIM AND DELIVERY, tried a t  Fall Term, 1881, of NORTH- (351) 
HANPTON Superior Court, before Gilmer, J. 

In  September, 1878, the defendant, Magee, as constable, levied upon 
the entire cotton crop of one Jordan, then matured and standing in 
the field, and estimated to  be about twenty thousand pounds, by vir- 
tue of certain justice's executions, amounting in the aggregate to 
$583.08, in favor of the other defendants. Later, in tlie same month, 
tlie plaintiff commenced this action of claim and delivery for eleven 
hundred and twenty-five pounds of said cotton, estimated to  be 
worth $112.00, claiming to have a special property in the same for 
guano furnished said Jordan in the year 1878, to  enable him to make 
a crop, as set forth in the following instrument: 

STATE OF NORTH CAROLINA, COUNTY OF ------. 
No. 202. On or before the 1st day of November, 1878, I promise 

to  pay to Patapsco Guano Company the sum of eleven hundred and 
twenty-five lbs. of good lint cotton, for fertilizers furnished for the 
year 1878. I hereby constitute this obligation a lien on my crops of 
all kinds for the year 1878, and bind myself, my heirs and assigns 
for the faithful payment of the same, waiving claims and exemptions 
allowed by law. MTitness my hand and seal June Gth, 1878. (Signed 
and sealed by A. J .  Jordan, and witnessed by IT. P. Vick.,) which 
instrument was duly proved and registered on the 5th day of July, 
1878. 

Upon the plaintiffs' making the proper affidavit, and giving the re- 
quired undertaking for the delivery to  the plaintiff company of the 
cotton, eleven hundred and twenty-five pounds of lint cotton were 
accordingly delivered, and thereafter retained by the plaintiff. 

On the trial, the plaintiff offered to introduce the said paper writing 
as an "agricultural lien" but the same was objected to  by defendant, 
on the ground that  i t  did not conform to the statute, inasmuch 
as i t  did not appear therefrom, that the fertilizers furnished (352) 
were to be used in the cultivation of a crop; or that  they were 
used in making the crop upon which the lien is attempted to be en- 
forced; or that the person declaring the lien was engaged, orabout to 
be engaged, in the cultivation of the soil; and because it  did appear, 
therefrom, that the fertilizers were furnished before the execution of 
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the  instrument and the taking of the lien. These objections were sus- 
tained by his Honor, and the plaintiff excepted. 

The plaintiff then offered to  show by one Vick, the attesting wit- 
ness to  said instrument, that the agreement therein set forth was en- 
tered into before the fertilizers were furnished to Jordan, though i t  
was reduced to writing afterwards, and that it was his custom, as 
agent of the plaintiff, to have the contracts signed after the delivery 
of the goods to his customers, but upon objection of the defendants 
the court excluded the evidence, and the plaintiff excepted. 

The plaintiff then offered to put the instrument in evidence as a 
mortgage, but upon objection, was not permitted to do so, and again 
excepted. 

The defendants introduced as a witness the defendant Magee, who 
testified that,  a t  the commencement of this action, he had levied upon, 
and had possession of, Jordan's entire crop of cotton, then matured 
and standing, and had advertised the same for sale, estimating i t  as 
containing a t  least 20,000 pounds, and that the sheriff in executing 
the warrant of claim and delivery, issued a t  the instance of the plaintiff 
in this cause, took the whole of the crop out of the possession of the 
witness. 

The plaintiff thereupon introduced the agent Vick, who testified that ,  
while the  return of the sheriff showed that he delivered to the plaintiff 
1,125 pounds of cotton, that officer did not, in fact, deliver any part  
of it, but tha t  it was, afterwards, delivered to the witness, as agent, 

by Jordan himself, and that no claim was laid to any other 
(353)  part  of the crop, or any control taken over it. This evidence 

was objected to by the defendants, on the ground that its effect 
was to  contradict collaterally the return of the officer, but it was re- 
ceived by the court, and thereupon the defendants excepted. 

At the request of the defendants, as contained in a speciaI prayer for 
instructions, the court charged the jury: "That if they should believe 
tha t  the sheriff, in attempting to take the 1,125 pounds of cotton out 
of possession of the defendant Magee, necessarily or actually, took 
the whole crop out of his possession, then the defendants would be 
entitled to  recover of the plaintiff the value of the whole," but to this, 
his Honor added, tha t  if the sheriff, after taking the 1,125 pounds of 
cotton, left the residue of the crop so that  it could have been relevied 
upon by the constable, then it was the defendants' own lookout if 
they permitted i t  to  be lost afterwards, and tha t  in such case, the 
jury should give a verdict against the plaintiff for only so inucli of 
the cotton as was actually taken and delivered by the sheriff. To this 
latter part  of the charge the defendants excepted. 
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Upon the issues submitted, the jury found the value of the 1,125 
pounds of cotton, taken by the plaintiff, to  be $91.35, and that  the 
defendants sustained, by reason of the plaintiff's action, no other 
damage. The court thereupon gave judgment in favor of the defend- 
ants for the sum of $91.35, with interest from the 30th day of Sep- 
tember, 1878, from which both parties appealed. 

Messrs. Thos. W. Mason and Willis Bagley, for plaintiff. 
Mr. Sam'l J. Wright, for defendants. 

RUFFIN, J., after stating the facts. The plaintiff assigns as error, 
the refusal of the court to  admit the instrument in evidence, either 
as an agricultural lien, or as a mortgage, and the exclusion of the 
testimony of the agent, Vick, as to the agreement of the parties. 
The plaintiff also contends that no interest should be allowed (354) 
the defendant on the damages assessed by the jury, but the 
court gave judgment for that  sum with interest from the 30th of Sep- 
tember, 1878, that  being the date of the seizure of the cotton by the 
sheriff. 

The errors assigned by the defendants were: 1. The admission of 
the testimony of the witness, Vick, as to the amount of the cotton re- 
ceived by him, and the person from whom it  was received. 2. The in- 
structions given by his Honor to  the jury. 

The case of Clark v. Farrar, 74 N. C., 686, is directly in point, and 
if allowed to have any force as an authority, must be conclusive as to  
the first three exceptions taken by the plaintiff. It is there said that 
an agricultural lien can only be acquired by virtue of the statute 
and a strict compliance with its requirements, and that amongst its 
requirements is the plain one that  the agreement must be reduced 
to writing and executed by the parties before the advancements are 
made or the supplies furnished. 

It is needless to  speculate why this provision is made by the statute. 
It is clearly so written and can be conveniently observed, and if 
parties will wilfully disregard it, they must abide the consequences. 

According to the same authority, an instrument, which is intended 
by the parties to  operate as an agricultural lien, and which purports 
to  be one, must take effect as such, or not a t  all, and will not be per- 
mitted to prevail as a mortgage. 

The decision is put squarely upon the ground that creditors and 
subsequent purchasers have a right to  know, truly, what encum- 
brances are upon the property, and their nature and extent, and this 
information they are entitled to have ex visceribus, the deed itself. 

281 



I N  T H E  SUPREME COURT. [86 

Besides this, the instrument now under consideration does not convey, 
or purport to convey, the title of the property which was the subject 
of agreement, to  the plaintiff, but only provides that his debt shall 

constitute a lien thereon. I n  Jones on Chattel Mortgages, Sees. 
(355) 8, 11, and 12, i t  is said that  a decisive test of a legal mortgage 

of personal property is the use of words which make the instru- 
ment one of sale, conveying the title of the property to the creditor 
conditionally, so that,  by the non-performance of the condition by the 
debtor, the title will be transferred to the creditor, or he shall be 
clothed with the power to  sell. I n  both of the cases of Harris v. Jones, 
83 N. C., 317, and Cotten v. Willoughby, Ib.,  75, cited by counsel 
for plaintiff, the deeds contained express stipulations for the sale of 
the property in case of the debtor's default, and are therefore easily 
to  be distinguished from the one before us. Such instruments have 
sometimes been enforced as mortgages between the parties themselves, 
but never, so far as our investigation has gone, as against subsequent 
bona fide purchasers or creditors. Such being the state of the law, it 
was proper, as a matter of course, to  reject the  testimony offered, 
as to the custom of the plantiff to deliver goods to  its customers be- 
fore taking liens from them, and as to the course of dealing in this 
particular case, since its only effect could be to show, tha t  both the 
usual custom of the company and this special agreement were in the 
very teeth of the statute, and consequently void. 

I n  the opinion of the court the plaintiff's last exception is well 
taken. The rule in this state is, tha t  interest, as interest, is allowed 
only when expressly given by statute, or by the express or implied 
agreement of the parties. Devereuz v. Burgzoin, 33 N. C., 490; Lewis 
v. Rountree, 79 IT. C., 122. The only statute upon the subject is tha t  
contained in Rev. Code, ch. 31, see. 90, which provides that all 
sums of money due by contract of any kind whatsoever, excepting 
such as may be due on penal bonds, shall bear interest, etc., but there 
is no provision made for actions of trover or trespass de bonis asporta- 
tis. I n  such cases, in order to compel the wrong-doer to  make full 

con~pensation to  the injured party, the jury may, in their dis- 
(356) cretion, and as damages, allow interest upon the value of the 

property from the time of its conversion or seizure, and it has 
been usual for them t o  do so. But there is no rule which gives it as 
a matter of law and right, and i t  was error, therefore, in his Honor 
to  have thus added to the damages as assessed by the jury. 

The defendants1 exceptions, we think, can, neither of them, be niain- 
tained. The claim of the plaintiff, as set forth in the affidavit, mas 
for eleven hundred and twenty-five pounds of cotton, and the mandate 
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to the sheriff was expressly limited to  tha t  number of pounds. It may 
possibly be, as laid down by his Honor, tha t  if the property had been 
so circumstanced, as that  the sheriff, in executing the writ, must neces- 
sarily and in fact have removed the whole crop out of the possession 
of the constable, and in so doing had caused its loss to  the execution 
creditors, the plaintiff might have been responsible for the  whole, upon 
the principle tha t  every one must so use his own as not to  injure 
another. 

But  certainly upon no other principle, either of law or common 
justice, could such responsibility attach to the plaintiff. 

If ,  in executing the order, the officer abused his authority by exceed- 
ing the exigencies of his writ, the responsibility must rest upon him, 
and not upon the plaintiff, who neither authorized such excess nor 
gave i t  sanction. 

But  the truth is, there is no abuse of authority disclosed in the 
case. The cotton, though matured and subject to  execution, stood in 
the field, and was incapable of immediate delivery, and all that  the 
officer did, was to have picked and delivered the number of pounds 
specified in the mandate and secured by the plaintiff's undertaking, 
leaving the residue unmolested and the rights of the defendants with 
regard to  i t  entirely unobstructed. 

It is not like the case of seizure and sale of property under execu- 
tion, whereby a trespass may be committed if levied upon the property 
of a wrong par ty;  but the course pursued XTas that  which the 
law prescribes, in order that  the title of personal property, (357) 
x~hen  disputed, may be gotten before the courts and tested by 
a trial there had. 

As to  the residue, left untouched in the field and just in the con- 
dition i t  was before the plaintiff began the action, i t  was exactly as 
his Honor said, the duty of the constable to look after it, and if he 
permitted the same to  be lost to  the executions in his hands, the fault 
was his own, and his must be the responsibility. 

The sheriff was a t  liberty, as he saw properly to  do, t o  employ a 
deputy, or agent, to pick and deliver so much of the cotton as was 
claimed by the plaintiff; and the evidence going to show tha t  he thus 
delivered it, and not in person, in no manner tended to  contradict his 
return upon the writ. 

The judgment of the court below is reversed, and the defendants 
will have judgment here for the sum of $91.35, with interest thereon 
from the first day of the term of the court, a t  which the judgment 
appealed from was rendered, and the clerk will divide the costs of this 
court between the parties. 

PER CURIAM. Judgment accordingly. 
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Cited: Rawlings u.  Hunt ,  90 N.C. 275; Reese & Co. u.  Cole, 93 
N.C. 91; Woodlief u. Harris, 95 S.C.  213; Wooten v. Hill, 98 N.C. 54; 
Knight u .  Rountree, 99 N.C. 394; Stephens v .  Koonce, 103 N.C. 269; 
Brem u .  Couington, 104 K.C. 594; Abernathy u .  R.R., 159 N.C. 343; 
Fountain Co. u.  Schell, 160 N.C. 531; Harper v. R.R., 161 N.C. 452; 
Hoke u.  Whisnant,  174 N.C. 660; Bargain House u.  Jefferson, 180 
N.C. 33; Williams u. Davis, 183 N.C. 93, 94; Ins. Co. v. R.R., 198 
N.C. 519. 

STATE EX REL. H. R. DELOATCH v. W. J. ROGERS. 

Election, Law of Construed. 

1. The result of an election will not be disturbed because of illegal votes re- 
ceived or legal votes refused, unless the number be such that the correction 
would show a majority for the contesting party. 

2. And the burden of proof is upon the contestant to show the rejection of a 
sufficient number of votes, even if they ought to have been counted, to 
reverse the declared result. 

3. The election law of 1877, ch. 27.7, sec. 20, enumerates three kinds of tickets 
which a re  declared void, and must be rejected from the count as to all 
persons voted for  thereon : 
(1) Tickets rolled up together. 
(2)  Those containing the names of more persons than the elector is en- 
titled to vote for-whether for a single office, or for one not to be filled, 
as in  this case. 
(3)  And those having some device upon them. 

(358) CIVIL ACTION in nature of Quo Warranto, tried at  January 
Special Terni, 1882, of NORTHAMPTOK Superior Court, before 

Graves, J .  
The plaintiff appealed. 

Messrs. D. A. Barnes, Mullen & Moore and W .  Bagley, for plaintiff. 
Messrs. R. B .  Peebles and Day & Zollicofler, for defendant. 

SMITH, C. J. This action is prosecuted under section 366 of the 
Code to recover possession of the office of register of deeds, which the 
defendant is alleged to have usurped and to hold, claiming a right 
thereto by virtue of an election held on the Tuesday next after the 
first Monday in November, 1880, and into which he was inducted by 
the board of county commissioners. The relator asserts that he re- 
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ceived the largest number of votes cast a t  the election for the said office, 
and has been wrongfully deprived of it by the illegal action of the 
registrar and judges a t  certain election precincts, in refusing to  count 
large numbers of ballots cast for him in making up the returns trans- 
mitted to  the county convassers. The rejected tickets were adjudged 
to be illegal because they contained upon their face the name of James 
D.  Boone, and he was voted for, for the office of superior court clerk, 
which he then held by appointment of the judge to fill the unexpired 
term, resulting from the resignation of the preceding incum- 
bent, and there was no vacancy to be supplied under the law (359) 
by a popular election. The form of a ticket is set out in 
the case. Several issues were submitted to  the jury of which those 
deemed material in considering the appeal, in condensed form with 
the responses, are as follows: 

1. Was the relator voted for a t  all the election precincts of the 
county for the office of register? No. 

2. Did he receive a t  the election a majority of the lawful votes cast? 
KO. 

3. Did the judges of election, a t  Rich-Square, Occoneechi and Wic- 
cacone election precincts, refuse to count any votes cast for the relator, 
and if so, how many? Some at Wiccacone, number not known. 

5. How many votes did the relator and defendant respectively re- 
ceive a t  these precincts, and how many were returned by the judges 
of election? For the relator, 2. For the defendant. 549. 

6. How many lawful votes m-ere cast in the county for the compet- 
ing candidates for the said office? For the relator, 1110. For the 
defendant, 1469. 

These findings of the jury were under instructions from the judge 
that in passing on the second issue they should exclude from the count 
all such tickets as contained the name of Boone and were cast for him 
for the office of clerk, as for the others for their respective officers, which 
tickets his Honor declared to  be void; but that in passing upon the 
third and fifth issues, all the tickets must be counted inclusive of those 
rejected in determining the second issue. 

A t  the trial one Kinchen Davis, a witness examined for the relator, 
stated that  there were between 150 and 200 ballots put in the box a t  
Wiccacone bearing the name of Boone for the office of clerk, which 
mere rejected, and that  the relator's name for register "was on some of 
said ballots but he could not tell how many." 

Another witness testified that "as many as 300 ballots a t  
Rich-Square and Occoneechi with Boone's name for clerk on (360) 
them and that of the relator for register, were thrown out, but 
the witness could not state the precise number." 
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From this summary review of the facts i t  will be noticed that if 
all the rejected ballots are restored and added to those returned for 
the relator, so far as can be ascertained with accuracy from the evi- 
dence, the aggregate is insufficient to overcome the majority of 359 
accorded in the returns to the defendant. How many in excess of the 
three hundred were thrown out in the count of votes a t  Wiccacone, 
which bore the plaintiff's name, is left wholly uncertain, and there 
must have been of such at least 59 to  neutralize the aggregate vote 
given to the defendant. 

I t  is a well settled rule in contested elections, scarcely needing a ref- 
erence to  authority for its support, that the result will not be disturbed, 
nor one in possession of office removed, because of illegal votes received 
or legal votes refused, unless the number be such that the correction 
shows the contesting party entitled thereto. If the obnoxious ballots 
ought to  have been counted for the relator, and yet are insufficient to  
overcome the majority ascertained by the count actually made, the 
election will stand and the occupant of the place left in unmolested pos- 
session of it. 

But the argument before us was directed mainly to  a review of the 
ruling of the court in regard to the rejected ballots, and the rendering 
of the statutory provision relating thereto. Acts 1876-77, ch. 275, 
see. 20. 

As this is a question of frequent recurrence and practical impor- 
tance, we have deemed it our duty to consider and decide it also. This 
section is in these words: 

"When the election shall be finished the registrars and judges of 
election, in presence of such of the electors as may choose to attend, 
shall open the boxes and count the ballots reading aloud the names 

of the persons who shall appear on each ticket; and if there 
(361) shall be two or more tickets rolled up together, or any  ticket 

shall contain the names of more persons than said elector has 
a right t o  vote for, or shall have a device upon i t ,  in either o f  these 
cases, such ticket shall not  be numbered in taking the ballots, but  
shall be void, and the said counting of votes shall be continued without 
adjournment until completed and the result thereof declared." 

The statute enumerates three classes or kinds of ticket which are 
not to  be numbered and are declared to be void, to-wit: tickets 
rolled up together, tickets with more names than the elector is entitled 
to  vote for, and tickets having some device upon them. It is plain 
tha t  tickets of either class are not only inoperative as to the person 
thus improperly voted for, but as to all others for whom the elector 
may vote. The entire ballot for all is vitiated and must be rejected 
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from the count. The case is not governed by the rule laid down in 
the  cases cited in Judge MCCRARY'S work on the American Law of 
Elections, section 399, which in the absence of a statute limits the viti- 
ating effect of such a ballot to  the vote for one not to be elected, or 
to  all who are voted for to fill an office, when the number voted for is 
greater than the number eligible to the office, and leaves the ballot 
effective as t o  such as are to be elected and for whom the elector may 
vote. The statute is peremptory, and the entire ticket, when its pro- 
visions are disregarded, is rendered illegal and void. 

The sole inquiry then is as to  the meaning of the act in its descrip- 
tion of tha t  immediate class of tickets, which "contain the names of 
more persons than the elector has a right to  vote for," and is the ticket 
before us within the compass of its intent, as i t  surely is of its words? 

Upon full consideration we are of opinion that  i t  is one of the pro- 
hibited ballots, and we are not a t  liberty to  restrict its comprehen- 
sive terms by adding thereto, as suggested in the argument for the 
relator, the further qualifying words, for the same ofice, when 
the general assembly has not seen fit to use them; nor do we (362) 
see any reason for annulling the ballot as to  the other persons 
whose names are upon i t  when more than the proper number are voted 
for for a single office, which does not apply with equal force to  a 
ballot for an  office not to  be filled a t  all. The illegal and irregular 
votes are equally severable from the other names on the ticket in the 
one as in the other form of the ballot. 

The purpose of similar enactments in the north-western states is 
there interpreted by the courts to  be, to  secure by secret ballot, (not 
open to inspection nor bearing any distinctive mark by which i t  can 
be known for whom the elector has voted) his independence and free- 
dom in the exercise of his political right. Our statute is not intended 
so much to  secure this object, as to protect the elector from imposi- 
tion and fraud in the use of mere party designations and symbols, and 
to  enable him to  vote understandingly, and for persons whom he may 
prefer, according to  the true theory of popular institutions. 

"The act prescribing the form of the ballot in Mississippi," remarks 
the judge delivering the opinion of the court in Oglesby v. Sigman, 58 
Miss., 502, "must have been intended to secure uniformity in the ap- 
pearance of ballots, so that  ignorance and blind party devotion might 
not be led to  the adoption of ballots by the guidance of some mark 
and device, as to which they were instructed by their leaders, and 
n-hich, instead of intelligent con~prehension of whom or for what they 
are  casting their ballots, should determine their selection of ballots to  
Ije cast." 
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Any device put upon a ticket is fatal  to  its validity, because the 
elector may be misled by it, and not exercise his own unbiased judg- 
ment and choice in determining for what candidates to give his vote. 

T o  permit the insertion of inadmissible names upon it, a ballot may 
be as effectual in influencing the action of the elector as a pro- 

(363) hibited device put upon it for the purpose of distinguishing it. 
But of the  policy and usefulness of a statutory regulation of 

the ballot as to  its form, it is not our province to decide, but to ex- 
pound and enforce such laws, as the legislature may choose to adopt, 
according to  their true import and meaning. The elective franchise 
is a valuable right, underlying popular government, and, as all are 
interested in its honest and intelligent exercise, needs the protection 
of the law and the repression of all fraudulent practices interfering 
with the freedom and independence of the elector in casting his vote 
according to  his own choice. 

We do not discover any evidence in the present case of fraud or 
intended wrong on the part of the electors or the judges of election, 
and our decision rests upon a fair and reasonable construction of the 
law. 

I n  each aspect of the case, as the burden of proof devolved upon the 
relator t o  show the rejection of a sufficient number of votes, even if 
they ought to  have been counted, to  reverse the declared result, the 
judgment of the court must be affirmed. 

Nor do we appreciate the force of the objection to  the vagueness of 
the response of the jury to the third issue, since the evidence sent up 
pertinent to  the inquiry does not require, if i t  indeed authorizes, a 
more specific finding tha t  can enure to the benefit of the relator. 

There is no error and the judgment is affirmed. 
No error. Affirmed. 

Cited: Deloatch v. Rogers, 86 N.C. 730; DeBerry v. Nicholson, 102 
N.C. 475; Baxter v.  Ellis, 111 N.C. 126; Judicial Term of Ofice, 114 
N.C. 923; Farthing v. Carrington, 116 N.C. 321; Rodwell v. Rozoland, 
137 X.C. 635; Hendersonville v. Jordan, 150 N.C. 38; Wright v. Spires, 
152 Y.C. 6;  Casey v. Dare County, 168 N.C. 288; Hill v. Skinner, 169 
N.C. 409; Bray v. Baxter, 171 N.C. 8;  Woodall v. Highway Com., 176 
N.C. 388; Comrs. v. Malone, 179 N.C. 609; Phillips v. Slaughter, 209 
N.C. 544. 
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MEKEELT $ CO. v. B. CRAVES. 
(364) 

Pleading-Counterclaim. 

h counterclaim, the amount of which exceeds the jurisdiction of a justice, can- 
not be entertained by him; and no amendment mill be allowed in the 
superior court, after appeal, which operates to increase the sum demanded 
beyond the justice's jurisdiction. 

CIVIL ACTION tried a t  Fall Term, 1881, of RANDOLPH Superior Court, 
before Gudger, J. 

This action, wherein the plaintiffs seek to recover of the defendant 
the sum of $150.62 as a balance due from hini on the purchase of a 
bell, was begun in a justice's court, and brought by a succession of 
appeals to  this court. 

On the trial in the court below, it was admitted tha t  the defendant 
had purchased the bell in May,  1876, together with mountings for 
the same, a t  the price of $402.09, upon which he had made payments, 
in the  way of cash and the price of an old bell taken in exchange, 
whereby that sum was reduced to  the sum sued for, of $150.62. 

B y  way of defence to  the plaintiffs' recovery and as a counterclain~, 
the defendant alleged tha t  there was a special warranty, on the part  
of the  plaintiffs, as to  the  tone and metal of the bell, and tha t  the 
same had failed to come up to the warranty, and in fact was so faulty 
tha t  he had been forced t o  sell it and purchase a new one; and the 
amount due him for such breach of warranty be pleaded as a counter- 
claim, insisting that he had a right to have the same used as a defence 
to defeat the plaintiffs' demand for $150.62, and then, as the founda- 
tion of a judgment in his own favor for $179.36-thus making 
the counterclaim, relied on, amount to $329.98. (365) 

The plaintiffs insisted that  the defendant could not have his 
counterclaim considered by the court, for the reason that the action 
having begun in the court of a justice, no counterclaim could be set 
up which exceeded in its amount, the jurisdiction of tha t  court. 

Under instructions from the court, which justified them in so doing 
in case they so found the facts, the jury rendered a verdict for the de- 
fendant, whereby, after setting off the plaintiffs' demand for $150.62, 
they allowed him the sum of $179.36 as a balance due for breach of 
warranty. 

Thereupon the plaintiffs moved for a new trial, on the ground of 
error committed in the charge to the jury, and his Honor conceiving 
tha t  he had given erroneous instructions, set aside the verdict and 
allowed the plaintiffs' motion, from which ruling the defendant ap- 
pealed. 

289 
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Messrs. Scott & Caldwell, for plaintiffs. 
Mr. John N. Staples, for defendant. 

RUFFIN, J., after stating the case. The question presented by the 
defendant's appeal has been so recently, and so fully considered by 
the court, that we cannot suppose i t  to  be necessary that we should 
go over the ground again. 

The decision, a t  last reached in Boyett v. Vaughan, 85 N.  C., 363, 
fortified as it  is by the reasoning of the Justices in McClenahan v. 
Cotten, 83 N. C., 332, and Derr v. Stubbs, Ib., 539, must be deemed 
final, and as settling the law, that a counterclaim, the amount of 
which exceeds the jurisdiction of a justice's court, cannot be enter- 
tained in a court of that character, and also that no amendment can 
be permitted in the superior court, after appeal, which serves to en- 
large the sum demanded beyond the jurisdiction of the original court. 

A profound respect for the court who preceded us, a majority 
(366) of whom took a different view of the law and made a different 

ruling, caused us to hesitate long, and weigh well the matter 
before announcing our conclusion, and nothing short of a conviction, 
so fixed as not t o  be gotten rid of, that  the law of the case is as we 
declared it  to  be, could have prevailed with us to  reverse their judg- 
ment. 

We deem it  not unbecoming, however, t o  say that further thought 
and reflection upon the point have tended only to strengthen the con- 
viction we then felt, and that we adhere t o  the decision made with re- 
newed confidence in its correctness. 

No error. Affirmed. 

Cited: Raisin v. Thomas, 88 N.C. 150; Hurst v .  Everett, 91 N.C. 
403; Cheese Co. v. Pipkin, 155 N.C. 396, 401. 

J. L. G. ENGLAND ASD OTHERS V. EDMUND GARNER AND OTHERS. 

Pleading-Complaint-Demurrer. 

A complaint containing several causes of action, to wit:  1. To impeach and set 
aslide a decree for fraud and imposition. 2.  To annul deeds executed by a 
commissioner to purchasers of land sold under the decree. 3. To recover 
possession of the land and to have an account of the rents and profits. 
4. And for an injunction against waste, is not demurrable for misjoinder 
of separate causes of action. 
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CIVIL ACTION tried a t  Spring Term, 1882, of MOORE Superior Court, 
before Shipp, J. 

The defendants appealed. 

Mr.  John Manning, for plaintiffs. 
Messrs. Hinsdale & Devereux, for defendants. 

SMITH, C. J .  The facts set out in the complaint and ad- (367) 
mitted by the demurrer are these: 

James W. England, who removed from this state in 1836 to Ala- 
bama, died in 1849 intestate, seized of an estate in fee in the three 
several tracts of land described therein and situated in Moore County, 
which descended to his five children and heirs a t  law, to-wit: Thomas 
H. England, Mary E., who intermarried with A. I-Iutchison; Cornelia, 
successively the wife of one Evans, and upon his death, of J. W. 
Crawford; Julia, who married C. C. Curtis, and J .  L. G. England, born 
after his father's change of residence. I n  the court of equity of Moore, 
a t  Spring Term, 1860, a petition for partition and sale of the lands 
was filed in the names of the said Thomas H. England, who died in 
1864 intestate and without issue, James L. G. England, A. Hutchison, 
who died in 1865, and Mary E., his wife, J .  W. Crawford and wife 
Cornelia, both since deceased, the latter having died in 1860, leaving 
the plaintiff J. W. Evans, her son and only heir a t  law, and C. C. 
Curtis and wife Julia, who died in 1874, leaving two children, the plain- 
tiffs M. E.  Curtis and A. B. Curtis. A decree granting the prayer of 
the petitioners was rendered at the same term, pursuant to  which the 
lands were sold by the clerk and master and subsequently conveyed to 
the several purchasers and for the sums following: 

1. The tract of 550 acres, for $366, to  H.  D. McNeill. 
2. The tract of 118 acres, for $430, to Edmund Garner. 
3. The tract of 200 acres, for $200, to  N. R. Brady, the two last 

named being defendants in the action. 
A t  Fall Term, 1861, the commissioner was directed to  collect and 

pay over the purchase money to the heirs. The cause remained on the 
docket, so far as appears, without further action until the fall of 1867, 
when a rule issued against the several purchasers requiring each to 
pay into the office the sum due by him. They severally ap- 
peared and answered the rule, and for cause shown it  was dis- (368) 
charged as to  Garner and Brady at Spring Term, 1868, and 
as t o  McNeill a t  Fall Term, 1871, since which time the cause has been 
retired and, as was held when the case was before us a t  January Term, 
1881, on a motion for relief, the proceeding then came to an end. See 
84 N. C., 212. McNeill has sold the tract bought by him to the de- 
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fendant Brady. It is charged that the defendants are committing waste 
upon their several tracts, and are insolvent. 

These are the material facts averred in the complaint and necessary 
to  its being properly understood. 

The plaintiffs, in whom vests the title to  the lands, if the proceed- 
ings in the court of equity and the subsequent deeds shall be declared 
inoperative and void, assert that the suit for the sale and partition 
was instituted and prosecuted without authority from the persons who 
were then owners and tenants in common, and without the knowledge 
or consent of any of them, or of the present plaintiffs who succeed 
t o  their ancestors' estates, and that  their first information of what 
had been done was derived through one Martindale, who communicated 
to  them the matters which appear of record in the said court, in the 
year 1874, and that  none of the interested parties were aware of the 
use of their names or gave any assent thereto, unless perhaps the said 
J. W. Crawford, and he gave no information thereof t o  the others. 
The plaintiffs further declare that no part of the purchase money has 
been received by any of the tenants. 

The object of the present action is to  impeach and annul the several 
decrees made in the court of equity for fraud, to set aside the several 
conveyances under which the defendants claim to derive title, to com- 
pel the restoration of the lands with an account of rents, profits and 
spoliation, and meanwhile for an injunction to prevent the commission 
of further waste. 

The demurrer, interposed as a defence, is for an alleged mis- 
(369) joinder of separate and distinct causes of action as improperly 

associated under the Code, and these are thus specified: 
1. To impeach and set aside the several decrees for fraud and 

imposition ; 
2. To annul the several deeds executed by the commissioner to the 

purchasers a t  his sale; 
3. To annul the subsequent deed from McKeill to the defendant 

Brady ; 
4. For the recovery of possession of the land and an account of the 

rents, profits and damages; and 
5 .  For a perpetual injunction against waste. 
The objection for duplicity rests upon a misapprehension of the 

nature and scope of the action, as disclosed in the complaint, and is 
not supported by its allegations. The essential and primary relief 
sought is the setting aside the decrees, and, this done, the other de- 
mands follow as a matter of course. They do not themselves con- 
stitute separate causes of action capable of severance and of being 
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independently prosecuted, but are inseparably connected with the 
first. 

-4s these supposed causes of action cannot be divided and separately 
pursued, as may be done, when they are improperly united, under 
the order of the judge according to section 131 of the Code, the com- 
plaint cannot be obnoxious to the inlputation of duplicity. Whether 
the plaintiffs are entitled to the full measure of relief demanded in 
the one suit, or the additional allegations upon which the demands are 
made are to  be regarded as superfluous, they should not be denied re- 
lief from a decree mhich undertakes to alienate their estates and was 
procured by fraud practiced upon the court in mhich it was rendered. 
It will be sufficient hereafter to  consider whether they can proceed 
and recover the lands and compensation for use and spoliation in 
the same, or must resort to other actions. 

The demurrer seems to proceed, not so much from a supposed (370) 
multifarious statement of facts, but rather from the numerous 
forms of relief demanded. But if these demands be incongruous, this 
is not a sufficient reason for withholding the remedy to which the plain- 
tiffs are entitled, and refusing the other demands. There is no want 
of unity in the action, and if the obstacle presented in the judicial pro- 
ceeding is removed, the consequent restoration of title to the land to 
its wronged owners will involve all the results which are detailed in 
the complaint as the basis for furiher and full redress. The cases 
cited for the appellees fully sustain the ruling of his Honor in the 
court below-Long v. Xwindell, 77 N. C., 176; McMillan v .  Edwards, 
75 N. C., 81; Bank v. Harris, 84 N. C., 206; Young v. Young, 81 N. C., 
91. 

I n  affirming the judgment of the court in overruling the demurrer, 
we intend to express no opinion upon the merits of the case made in 
the complaint and of the plaintiffs' equity, and only rieterate, what 
was said in the former appeal, the reluctance of the court to  disturb 
judicial proceedings after a long period to the injury of innocent per- 
sons who have confided in the integrity of the action of the court, and 
that  i t  will interfere when such consequences are to  follow, only "upon 
the clearest proof." 

There is no error, and this will be certified. 
xo error. Affirmed. 

Cited: Hatcher v. Hatcher, 127 N.C. 202; Walker v. Securities Co., 
205 N.C. 168. 
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J. A. HANNER, ADM'R, r. C. N. McAD00. 

Reference and Referee-Facts Found Not  Reviewable. 

1. Under a consent reference, with full power in the referee to hear and deter- 
mine the case upon the law and facts, where there is evidence, as here, 
bearing upon the subject of the controversy, this court will not pass upon 
its suficiency. 

2. Held further,  that  the referee did not exceed the limits of the order of refer- 
ence by finding that there had been a "settlement" between the parties, 
and that  a certain draft, for  the recovery of which the action is brought, 
mas taken "into the account"-that matter being distinctly put in issue by 
the pleadings. 

(371) CIVIL ACTION tried a t  Fall Term, 1881, of GUILFORD Superior 
Court, before Gudger, J. 

The defendant appealed. 

Messrs. Dillard & Morehead, for plaintiff. 
Messrs. Scott & Caldwell, for defendant. 

SMITH, C. J. The plaintiff's demand, on behalf of the estate of his 
intestate for money received upon a draft deposited with the defendant 
for collection, being met with several counter-claims preferred, an 
order was entered a t  Spring Term, 1878, by consent of parties, re- 
ferring the action to George H. Gregory, '(with full power under the 
law as referee to  hear and determine the case upon the law and facts, 
and report to  the next term." The referee accordingly proceeded to 
take and pass upon the evidence adduced, and made his report wherein 
he finds upon a statement of the account a balance of $176.16 due 
from the intestate to  the defendant. The only exception taken by 
the defendant and presented in his appeal is, to  the sum of $176.16 
charged against the defendant and represented in the intestate's note 
of $100 to the defendant executed June 27th, 1868, for the assigned 
reason that  the "charge and finding of fact on which it  is based is 
against the evidence." I n  the argument before the judge in the supe- 
rior court, the terms of the objection were expanded, and it was in- 
sisted that  there was no evidence, or if any, i t  was insufficient to  
justify the referee in making the charge. 

The force and effect of proofs offered to establish a fact rest ex- 
clusively with the court below, and the determination then 

(372) made is not open to re-examination here. If the finding is 
without evidence, it is an error in law which can be revised and 

corrected. But in our opinion there is no just ground of complaint 
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against the ruling of his Honor in sustaining the conclusions of the 
referee in this respect, as a brief reference to the testimony heard by 
him will show. 

Frank Erwin, a witness introduced by the defendant, testified that 
while he knew nothing of the $382 note executed by the two Moffits 
and the intestate to the defendant (exhibit 1) he heard the intestate 
a t  MoEtt's house urge Moffitt to make some arrangement about a 
debt they owed the defendant; that the next day the parties were at 
Greensboro in the defendant's store, and in their conversation the 
intestate pressed Moffitt to relieve him of the debt; and that the intes- 
tate afterwards got from the shop of one Causey a carriage known as 
the Moffitt carriage. This occurred, the witness states, in June, 1867 
or 1868, and he subsequently fixes the latter year as the date from 
his recollection that,  in May, Noffitt came to his camp, and the intes- 
tate complained of Moffitt's neglect to pay the debt they were bound 
on t o  ?\lcSdoo, the defendant. The note to  which the exception relates 
was executed eight days after the other, and recites upon its face that  
i t  "is for a carriage from W. D. Moffitt." This testimony indicates (we 
do not undertake to  decide upon its sufficiency) that  the value of the 
carriage, and for which the intestate's note was given, was appro- 
priated by AIoffitt in reducing his said indebtedness and exonerating 
the intestate from his liability pro tanto, and as such, accepted 
by the defendant and sold to the intestate. The fact is thus found by 
the referee and sustained by his Eonor; and, there being evidence, we 
are precluded from inquiring whether it ought or ought not to  have 
conducted the referee to  the conclusions arrived at.  

There is no error, and the judgment must be affirmed. 
No error. Affirmed. 

I n  the same case on plaintiff's appeal: (373) 

SMITH, C. J. I n  this appeal, having already considered that  of the 
defendant in the same cause, we are required to review exceptions of 
the plaintiff taken to the rulings of the court below upon the referee's 
report. The plaintiff files three exceptions which are in substance as 
follows : 

1. For that the referee has gone outside of the limits of the reference 
which is confined to the issues raised by the pleadings, and undertakes 
to find a settlement between the parties and extinguishment therein of 
the claim now in suit. 

2. For that  he should have charged the defendant with the amount 
of the draft, the receipt of which is admitted in the answer, sub- 
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ject to  the claim for bacon, but undiminished by that  claim as it  is 
barred by the statute of limitations. 

3. For that the settlement is found without or upon insufficient evi- 
dence. 

I. The first exception rest upon a misconception of the character of 
the action as developed in the complaint, and of the defence set up 
in the answer. It is not for the rendering an account of a continuous 
agency, in the nature of a bill in equity under our former practice, 
but to  enforce the payment of money received upon a draft placed 
in the defendant's hands for collection under his contract to  account 
therefor. It would have been, under a divided system of legal proce- 
dure, an action of assumpsit, or a demand for money had and received 
for the plaintiff's use. 

The charge is briefly that  the draft is deposited with the defendant 
for collection and his receipt therefor taken, stipulating, if i t  was paid, 
t o  account for the money to the plaintiff's intestate on settlement, and 
that  the defendant has made the collection and fails to  account there- 

fore or to  pay over the proceeds. 
(374) The answer, admitting the possession of the draft, as alleged, 

and the receipt of the money due on it, asserts that  the money 
has been accounted for and paid over, and that  he is not indebted to  
the intestate in the said sum of $425.75, as averred in the complaint, 
or in any amount whatever. 

The defendant's liability for the claim is thus distinctly put in is- 
sue, and indeed lies a t  the very foundation of the action. The refer- 
ence is made by consent of parties, and confers upon the referee "fulI 
powers under the law, as referee, to hear and determine the case upon 
the law and facts, and report." 

The referee accordingly upon the testimony finds as a fact "that 
there had been an accounting together and settlement of all unliqui- 
dated balances, growing out of the mutual dealings between the plain- 
tiff's intestate and the defendant, in the fall or early winter of 1868, 
and that  the value o f  the  d ra f t  for the recovery of which the action 
is brought, to wit, $425.75, was taken  in to  account and adjusted b y  
and between the parties." 

This is in direct response to the issue of payment and discharge, and 
an essential element in the controversy, clearly within the compass of 
the order and necessary to  an adjudication of the cause. 

11. The second exception is disposed of in what has already been 
said. 

111. The sufficiency of the evidence to sustain the fact found by the 
referee and also by the court, that  a settlement embracing the claim 
had taken place, is not a question for us to determine. If there be 
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any evidence, or reasonable evidence, as it is sometimes expressed, to 
warrant the finding, it is conclusive of the fact and beyond revision on 
appeal to this court. The only inquiry then is, whether there be any 
evidence on which the referee was authorized to act. He  bases his 
conclusion mainly upon the testimony of two witnesses exam- 
ined, whose evidence pertinent to this point is in substance as (375) 
follows : 

Frank Erwin relates a conversation with the intestate in 1868, after 
he had come into possession of the draft drawn by Noah Gibson on the 
New York house, in which the intestate said, "he was going to  let Mr. 
McAdoo have i t  and thought he could pay him with it," and witness 
knew intestate was then in debt to the defendant. 

Charles Hunter testified that  he heard the intestate say he owed the 
defendant some $700, and if he would take up the draft, ( that described 
by the  other witness) he could pay witness what he owed for a horse, 
and that  the intestate afterwards told him "he had let Mchdoo have 
the draft and he had about paid him up." 

The receipt itself as set out in the complaint undertakes in its con- 
cluding clause that  the money when collected should be accounted for 
on a settlement, that  is, should be applied as a payment upon his in- 
debtedness, and thus harinonises with the declarations of the intestate 
as to  the disposition he intended to make and did make of the draft. 
This evidence certainly tends to  support the referee's finding, tha t  the 
proceeds of the draft have been accounted for and applied t o  the 
intestate's benefit, and thus the defendant's liability has been dis- 
charged. Of its sufficiency to  establishe the fact the referee and his 
Honor in reviewing, are the sole judges, and not this appellate court. 

We therefore concur with the court in overruling the appellant's ex- 
ceptions in this appeal also, and affirm the judgment. 

No error. Affirmed. 

Cited: Usry v .  Suit ,  91 N.C. 410; Sturtevant v .  Cotton Mills, 171 
N.C. 120. 

THOMAS J. CAMPEELL v. BROWN & BROWN. 

Presumption of  Payment-Promise of  One Joinl Debtor Does A70t 
Bind the Other. 

1. The running of the statute of presumptions (where the right of action 
accrued prior to 1868) is not arrested by the fact that the maker of a bond 
removed from the state before i t  matured and has not since returned. The 
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proviso in the Rerised Code, ch. 65, see. 10, has no application to the case 
of a presumed payment arising from lapse of time: i t  has exclusive refer- 
ence to the statute of limitations. 

2. Nor will the promise to pay such bond by one of the joint obligors bind the 
other or deprive him of the benefit of payment presumed by lapse of time. 
( the  effect of payment and promise to pay discussed by RUFFIN, J.) 

(376) CIVIL ACTION tried a t  Spring Term, 1882, of BUNCOXBE Supe- 
rior Court, before Gilliam, J. 

On the 7th day of April, 1852, the defendants gave their bond to the 
plaintiff, whereby they covenanted to pay him, nine months after that  
day, a t  Pittsburg, in Pennsylvania, the sum of $1,670.50, and upon 
which they made two payments, as endorsed thereon-one of $334.00 
on the 23rd of April, 1855, and the other of $99.75, on the 23rd of Jan- 
uary, 1857. 

This action, which was begun on the 29th December, 1876, is brought 
to  recover the balance due on said bond. The defence relied on is pay- 
ment presumed under the statute from lapse of time since the date of 
the last payment. 

On the trial the plaintiff offered in evidence thirteen letters addressed 
t o  himself from the defendant W. J. Brown, the first one bearing date 

June 4th) 1853, and the last September 24th, 1870, and the others 
(377) written a t  irregular intervals between those two dates, and in 

all of which there were contained express acknowledgments of 
the debt as still subsisting, and promises to  pay it. He also offered in 
evidence two letters from the defendant John E .  Brown-one dated 
April 15th, 1855, in which he proposed to pay the interest then due and 
such as should become due in the next ensuing twelve months, provided 
the plaintiff would agree to  extend, for that  period, the time for pay- 
ment of the principal; and the other dated July, 1855, in which was 
remitted a check for the sun1 of $334.00, he having been notified of 
the plaintiff's acceptance of the above proposition. He also offered 
in evidence a third letter from this defendant, dated the 19th Sep- 
tember, 1856, and written from Australia, in which there was a re- 
newed promise to  pay the debt as soon as he should be able to do so, 
and requesting the plaintiff's forbearance. It was also shown i11 evi- 
dence that  the defendant John E. Brown left the state of North Caro- 
lina in the year 1852, before the maturity of the bond, and that he has 
not resided here since that  date. 

The court instructed the jury that  the unqualified admissions of 
the note sued on, and a promise to  pay it, by one defendant, made 
within ten years preceding the bringing of the action, and before the 
bar of the statute was complete (counting out the time between May 
the 20th, 1861, and January lst ,  1870,) would rebut the presumption 
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of payment as to both, and entitle the defendant to  recover against 
both; and further, that if the defendant John E. Brown wrote to  the 
plaintiff tha t  he could not pay the note a t  the time, and begged indul- 
gence, then the time of such indulgence given in pursuance of such 
request, would not be counted as to him, and that if the defendant 
John E. had left the state before the bond matured, and had not since 
returned, the statute would not run, or the presumption arise, as to 
him. As to  all of which instructions the defendants excepted. 
There was a verdict and judgment for plaintiff, and the defend- (378) 
ants appealed. 

Messrs. C. A. Moore and H. B. Carter, for plaintiff 
.Mr. J .  H. Merrimon, for defendants. 

RUFFIN, J. The right of action having accrued in this case prior 
to the year 1868, i t  is to be determined by the law as it  existed at the 
date of the contract. 

We are of opinion that  the court erred in instructing the jury, that 
no presumption of payment could exist as to the defendant John E. 
Brown, because of his having departed from the state before the bond 
sued on had matured, and his being continuously absent since. 

The proviso, contained in Rev. Code, ch. 65, sec. 10, whereby it  is 
declared that  as to  a debtor, non-resident at the time a cause of action 
against him shall accrue, the plaintiff may have his action upon his 
return within the time limited for such actions, has no application to  
the case of a presumed payment arising from the lapse of time under 
the act of 1826, (Rev. Code, ch. 65, sec. 18.) It formed a part of the 
act of 1715, and had exclusive reference to the statute of lin~itations 
proper. 

It is the duty of a debtor, regardless of his place of residence, to  
seek his creditor, for the purpose of niaking payment; and there will 
be a presumption in favor of his having done so, in every instance, 
after the lapse of the time which the statute prescribes. 

Though not possessing the force of an absolute statutory bar, the 
presumption of payment under such circumstances is very strong, and 
is favored by the law as tending to the repose of society and the dis- 
couragement of stale claims. It is one, indeed, that may be rebutted 
by proof of circumstances which raises a stronger counter-presump- 
tion, and as was said in ~McKirzder v. Littlejohn, 26 N. C., 198, 
evidence of a change of residence, or even of a distant residence, (379) 
may be received for this purpose in aid of other evidence, such 
as the insolvency and general destitution of the debtor. 
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But  we know of no authority proceeding from this, or any other 
court, for saying that  a mere change of residence is of itself sufficient, 
wholly to prevent the presumption, which the law, by an intendment of 
its own, raises from the lapse of the prescribed number of years, with- 
out something having been done on the part of the creditor, to  enforce 
the satisfaction of his demand. And more especially would such a 
rule seem out of place in a case in which, like the present one, the in- 
strument sued on was on its face made payable beyond the limits of 
this state, and the plaintiff himself so resided, and could have exactly 
the same remedies against the defendant, and the same opportunity 
to enforce them, after his removal, that he before possessed. The tri- 
bunals of the state of California, whither the defendant removed, were 
as open to the plaintiff as the courts of this state, or even as the 
courts of his own domicile; and if he would not avail himself of them, 
he should not be allowed to  take advantage of his own laches to de- 
feat a wholesome provision of the law. 

Kor can we concur in the instructions, as given, with reference to  
the effect, which the admissions and promises of one defendant should 
have upon the rights and obligations of the other. I n  England, as well 
as in most of the states of the Union, i t  is the generally admitted 
doctrine, that  a payment made by one obligor in a bond before the 
expiration of the time necessary to  raise a presumption of payment 
and within the prescribed period before the bringing of the action, 
will take the case out of the rule of presumptions as to all his coobli- 
gors. Various reasons have been assigned for thus holding. I n  some 
of the cases it is said that  a payment is an unequivocal admission of 

the debt as still subsisting, more reliable than any mere promise, 
(380) as being more deliberately made and less subject to  miscon- 

struction. Again, it is said to be an act, which inures to the 
benefit of all the obligors alike, and of which each one could avail 
himself, in case he were sued on the bond within the time, and as they 
might take the advantage of it, so all must be bound by it. The cor- 
rectness of the rule itself has been gravely doubted by some of the 
courts of the very highest respectability, and finally after some fluc- 
tuation in its decisions, it has been expressly repudiated by the court 
of appeals of the state of New York in Shoemaker v. Benedict, 1 Ker- 
nan, 176, and the broad ground taken, that  it is not within the power 
of the joint obligor, even by an  actual payment on the bond, to bind 
the  others-and such is said in 3 Parsons on Contracts, 80, to  be the 
tendency of the modern adjudications on the point. 

I n  this state, however, the rule, which allows the obligations of one 
coobligor to be affected by such a payment made by another, has been 
directly applied in McKeethan v. Atkinson, 46 N. C., 421; Wilfong v. 
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Cline, Ib., 499; Lowe v. Sowell, 48 X. C., 67, and has been clearly 
recognized in a number of other decisions. I t  is now too firmly estab- 
lished to admit of a thought of its being disturbed by us. But farther 
than this our courts have never gone; and there seems to be no warrant 
of authority for the position that by a naked acknowledgment of the 
debt and a promise to pay it, whenever made and however unqualified 
they may be, can one obligor bind his coobligor, and deprive him of 
the benefit of that  presumption which the law makes in his behalf. 

I n  Lane v. Richardson, 79 N. C., 159, we concede, there is a dictum, 
which appears a t  first sight to give it some support, but upon a closer 
examination it  becomes perfectly manifest that the learned judge, 
who delivered the opinion of the court, was under no necessity to dis- 
tinguish between the effect of a payment and that of a mere promise, 
and that  in fact he did not undertake to do so. But in speaking 
of the effect of "the admissions of one joint debtor," he had in (381) 
his mind, only the payment that  had been actually made in the 
case, and the effect of which was the very matter to be determined. 
Whenever the question as to the effect of a bare acknowledgment has 
been presented, so as to render a decision upon it  necessary and proper, 
the rule adopted by the court, as we understand it, has been the very 
opposite of that  laid down by his Honor in the court below. Though 
somewhat obscurely reported, the point was presented in Buie v. Buie, 
24 N. C., 87, and it  was there held that even if there should be evi- 
dence of an acknowledgment sufficient to repel the presumption of pay- 
ment as to one of two of the makers of a bond, still if the presump- 
tion was not repelled as to  the other, the case would come within the 
rule as to  both, and both would be protected by the statutory presump- 
tion. 

Whatever obscurity there may have been about this case, i t  was 
afterwards entirely removed by the opinion delivered in Lowe v. 
Sowell, supra, in which the late Chief Justice PEARSON uses the follow- 
ing language: "In 1841, while on the superior court bench, on the 
supposition that there was evidence to  repel the presumption of pay- 
ment in regard to  one of the defendants, I instructed the jury, if the 
presumption was not repelled also in regard to the other defendant, 
they should find the issue on the plea of payment in favor of both, 
for if the presumption held as to one, payment by him discharged the 
debt. This ruling was approved by the supreme court, and the distinc- 
tion was taken between matter which extinguished the debt, and that 
which only was a bar to the remedy. Buie v. Buie, 24 N. C., 87." 

The rule, as thus expounded, was reiterated and enforced in Pear- 
sall v. Houston, 48 N. C., 346, and we do not feel a t  liberty a t  this 
day to  depart from it. 
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All the cases referred to  by counsel, in support of the plaintiff's 
position, had reference to unsealed instruments, and therefore 

(382) fell under the "statute of limitations" proper, which affected 
only the remedy of the parties plaintiff, and as we have just 

seen, the law makes distinction between such cases and those in which 
the statute raises a presumption, such as affects the debt itself, and 
if unrebutted, extinguishes it. 

It may be difficult to perceive any just principle upon which to  base 
such a distinction, but i t  has been clearly marked out by the court 
and constantly observed. Indeed, if resort be had in the matter to  
principle, as distinguished from precedent, i t  is impossible to under- 
stand how, in any case, the unauthorized acts and declarations of 
one party, though he be jointly bound, can be admitted to  enlarge 
the promises or extend the obligations of another, and hence we are 
not disposed to push the rule one inch beyond the requirements of the  
adjudicated cases. 

To  adopt the conclusion of the court below is in effect to say, tha t  
one of two joint obligors may, by an acknowledgment of the debt 
made on the last day of the ninth year after the execution of the bond, 
so operate upon the liability of his joint obligor, as to continue i t  
thoughout  another statutory period of ten years; and this, without 
the assent of the latter, or, as it may be, even without his knowledge. 

We, therefore, feel constrained to reverse the judgment of the court 
below, though with some reluctance, since as disclosed in the evidence 
we are inclined to the opinion that  the promises of each one of the 
defendants may have been sufficient to repel the presumption as to 
himself, and that  if the case had been so put to the  jury, they might 
properly have returned the verdict they did against both. 

Inasmuch, however, a s  i t  is impossible to know but that  the verdict 
against one was the result of evidence with regard to the admissions 
and promises of the other, there can be no alternative other tlmn a 
venire de novo. 

Error. Venire de now.  

Cited: Rogers v. Clements, 92 N.C. 85, 86; Rogers v. Clements, 98 
N.C. 184; Houck v. Adams, 98 N.C. 522; Alston v. Hawkins, 105 K.C. 
6, 9; Johnson v. Lumber Co., 144 W.C. 719; Saieed v. Abeyounis, 217 
N.C. 648. 
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9. J. MADDRET T. T .  H. LONG AXD OTEIEBS. 
(383) 

Ejectment-Landlord and Tenant-Defences. 

Under sections 61-65 of the Code of Civil Procedure, a landlord let in to defend 
an action of ejectment, is not restricted to the defences to  which his tenant 
is confined-approving Islcr c. Poll. 66 K. C., 547. 

CIVIL ACTION to  recover land tried a t  January Special Term, 1852, 
of NORTHAMPTON Superior Court, before Graves, J. 

On the trial the plaintiff tendered the following issues: 
1. I s  the plaintiff entitled to the possession of the land desclibed 

in the complaint? 
2. What damage has the plaintiff sustained by the wrongful with- 

holding of the possession of the land? 
The defendants, Stephenson and Crocker, who were by consent 

let in to defend the action, tendered the following i: -sues : 
1. Are the defendants, J. T. Crocker and R. T. Stephenson, the 

owners in fee simple of the land described in the complaint? 
2. ,4re the said defendants entitled to the possession of the  said land'? 
I n  support of his title the plaintiff introduced the record of a judg- 

ment rendered a t  Spring Term, 1878, of the superior court for said 
county in favor of A. J. Maddrey against the defendant, Thoinas H. 
Long, for $343.95-the bond on which the judgment was obtained 
having been executed in 1860. 

The plaintiff then introduced an execution which mas issued on said 
judgment on the 5th day of June, 1878, and showed tha t  under 
said execution of the sheriff of Northampton County, on the 30th (384) 
day of September, 1878, sold the locus in quo to the plaintiff and 
conveyed the same to him and his heirs by deed. All of which pro- 
ceedings were held to be regular and in form. The plaintiff further 
proved that  Long mas in possession of the land and tha t  the annual 
value thereof was $100, and then rested his case. 

The defendants, Crocker and Stephenson, then offered to  show-1. 
That  on the first day of October, 1869, W. H. Hughes, as executor of 
W. M. Crocker, recovered three judgments before a justice of the 
peace against the  defendant, Thomas H. Long, for the  sum, in ag- 
gregate, of about eighty dollars, and that  each of the judgments was 
regularly docketed on the 18th day of October, 1869. Tha t  on the 
24th day of December, 1869, executions were issued on said judgments 
and went into the hands of the  sheriff, who after due notice sold the 
said land on the 5th day of February, 1870, and that J. T. Crocker 
and R. T .  Stephenson became the purchasers and received a deed from 
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the sheriff for the same. And that since the said 5th day of Feb- 
ruary, 1870, the defendant Thomas H. Long has continued to live on 
said land, but there has been no agreement between him and said 
Crocker and Stephenson touching his continuing in possession of the 
same. 

This evidence was objected to  by the plaintiff, and the court being 
of the opinion that the defendants, Crocker and Stephenson, could 
not avail themselves of any defence which was not open to their co- 
defendant Thomas H. Long, ruled out all of said evidence, and Crocker 
and Stephenson excepted. 

The verdict was given in behalf of the plaintiff; there was judgment 
accordingly, and the defendants appealed. 

Mr. X. J. Wright, for plaintiff. 
Mr. R. B. Peebles, for defendants. 

(385) ASHE, J .  There is error. The principle upon which his 
Honor ruled out the evidence of the defendants (Crocker and 

Stephenson) has no application to this case. Under the former prac- 
tice it  was a well settled rule that when a landlord was let in to 
defend an action of ejectment, he stood in the place of the tenant, 
and could make no defence which the tenant could not have made. 
Wiggins v. Reddick, 33 N. C., 380; Belfour v. Davis, 20 K. C., 443; 
But where a defendant is let in to defend such an action by consent, 
he is not restricted to  the defence of the party in possession, upon whom 
the process was originally served, but any defence he can make is 
open to him. Wise v. Wheeler, 28 N. C., 196, and Lee v. Flannagan, 
29 N. C., 471, in which case RUFFIN, C. J. ,  said: ''We had occasion 
t o  look into this question in Wise v. Wheeler, and held that  when the 
tenant in possession makes default, and another is let in by consent 
t o  defend, upon admission of actual possession in that person, it must 
be understood, that it was the object of those parties to t ry  the title 
between themselves a t  once without the delay or expense of a new 
suit." These cases were decisions under the old practice. 

Since the adoption of the Code it  has been held in the case of Isler v. 
Foy, 66 N. C., 547, that  under the provisions of the Code, Secs., 61, 
65, a landlord let in to  defend in a civil action for the recovery of land, 
is not restricted to the defences to  which his tenant is confined, nor 
is this principle varied by the circumstance that  the plaintiff is the 
purchaser a t  execution sale against such tenant, and that the latter 
was in possession a t  the date of the sale and of the commencement of 
the action. There is no conflict between that case and Whissenhunt v. 
Jones, 78 ?S. C., 361. The main questions in that case turned upon 
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the points of notice and damages-whether the want of notice to leave 
to  the original defendants, who were tenants, could be taken advantage 
of by those who were allowed to come in and defend the action, 
and whether the damages were to be assessed to the commence- (386) 
inent of the action, or up to the trial. 

There was error in the ruling of his Honor in rejecting the evidence 
offered by the defendants, and they are on that account entitled to a 
new trial. 

This will therefore be certified to the court below to the end that a 
venire de novo may be awarded. 

Error. Venire de novo. 

Cited: Bryant v. Kinlazc:, 90 N.C. 340. 

WILLIAM R. RAT, ADM'R., v. THOMAS W. PATTON, Ex'R. 

Executors and rldministrators-Practice. 

Where a n  administrator denies an alleged debt of his intestate, pleads fully 
administered and no assets applicable to the same. the issue as to the con- 
tested inclebtedness must be determined by the jury; and this being settled, 
an inquiry as to the assets and the disposition thereof must be had by 
reference or upon issue to a jury--the burden of proof being upon the 
plaintiff to show a personal liability of the administrator. 

CIVIL ACTION. tried at Spring Term, 1882, of BUKCOMBE Superior 
Court, before Gilliam, J. 

James W. Patton died in December, 1861, leaving a will in which 
William A., James A., and Thomas W. Patton, his sons, and N. W. 
Woodfin are appointed executors. The two first named qualified and 
proceeded with the administration until their deaths. William died 
in April, 1863, and James in March of the following year. The re- 
maining executors subsequently assumed the trust and the defendant, 
Thomas, alone survives. 

The present action for work and labor rendered by the plain- (387) 
tiff's intestate to  the testator, was begun on June 12th) 1869, 
and the executors, on whom process was served, deny the alleged in- 
debtedness, and as a further personal defence, say, they have fully 
administered and have no assets applicable to the plaintiffs demand. 

I n  June, 1870, a reference of the administration account was made, 
without prejudice, to the clerk and certain others, and no action being 
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had under the order, it was amended in February, 1875, by the sub- 
stitution of the name of J. M. Gudger in association with, and in place 
of the other referees, and they were directed "to take and state an ac- 
count of the administration and report to  the next term with the evi- 
dence on which the said account is stated." The order of reference is 
made applicable to  this and several other causes then depending, in 
which the account was necessary, "without prejudice to  the parties 
or t o  the legal rights of the parties." 

At  Fall Term, 1876, the following order was entered: "This case 
having a t  - term been referred by consent t o  J .  M. Gudger and J. E. 
Reed, the referees a t  Spring Term, 1876, filed their report, and no ex- 
ception having been filed thereto, the same is in all respects con- 
firmed." 

The report, although full in its statement of the results of the suc- 
cessive administrations by the several executors, fails to ascertain the 
condition of the assets a t  the time when the summons was issued, by 
which the sufficiency of the defence must be determined, or a t  the pe- 
riod to which the action is brought. The referees represent the disd 
bursements of the defendant as in excess of the moneys received by him, 
but say there are unadjusted partnership accounts between the testator 
and others, in which he is largely a creditor; and that there are also 
unsettled matters between the representatives of the two executors 

who first qualified and the surviving executor, from which as- 
(388) sets may be derived, and also other claims, but the defendant 

is not charged with negligence in endeavoring to  reduce the 
claims t o  possession. 

At the trial several preliminary motions were made by the plain- 
tiff's counsel : 

1. That  the court declare and adjudge that  no reference has been 
made in this case. 

2. That,  if made, i t  was premature, and should have awaited the 
determination of the question of the testator's indebtedness to the 
plaintiff's intestate. 

3. That  the order of confirmation was also premature and irregular. 
4. That the report be recommitted to  the referees for a more speci- 

fic statement, and 
5. That i t  be adjudged that the report in substance charged the 

defendant with assets. 
The motions were overruled, and thereupon the jury, empannelled 

to  t ry the single issue of indebtedness, find for the plaintiff and ascer- 
tain the amount due. Judgment was rendered according to the ver- 
dict, and i t  is declared that "this judgment is only intended to fix the 
indebtedness of the testator of the defendant to  the intestate of the 
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plaintiff." The court was moved, but refused to render a personal 
judgment against the defendant, or to allow an execution de  bonis 
propriis to issue, and the plaintiff appealed. 

M r .  J .  H .  Merrimon,  for plaintiff. 
Messrs. C. A. Moore and H .  B. Carter, for defendant .  

SNITH, C. J., after stating the facts. There is no error in these 
several rulings of the court. The objections to the order of reference 
and to the report and its confirmation for any of the causes assigned, 
are without support from the record and are untenable. The reference 
was by consent, and the confirmation of the report delayed for six 
months after i t  was put in and no exceptions mere taken. It 
is however upon its face incomplete and fails to show the condi- (389) 
tion of the assets and the funds in the hands of the defendant, 
or which ought to be, either a t  the date of the commencenie~~t of the 
suit or that to  which the estimates are made, and a re-committal or 
new reference to ascertain this fact and to extend the inquiry over the 
period that has elapsed since the report, was a prerequisite to any de- 
termination of the state of the assets and of their administration up 
to  the time of trial. 

I n  the former practice all the issues made in the pleadings are de- 
termined and disposed of by a single verdict. 

I n  the present case the court submitted to the jury the contested in- 
debtedness alone, and this point being settled, the proper course was 
to  direct an inquiry as to the assets, by a second reference, or to  be 
made upon an issue to  the jury, so that  the final judgment would be, 
as formerly, conclusive as to the assets also. This is in accordance 
with the suggestion of the late Chief Justice in Heilig v. Foard, 64 
N.  C., 710, in assimilating the old to the necessities of the new sys- 
tem of judicial procedure under the requirements of the acts of 1868-69, 
ch. 113. and of 1869-70. ch. 58. 

The plaintiff can have no cause of complaint that the judgment for 
the debt found by the jury was suspended, until the defendant's pos- 
session of assets, and his liability therefor mas also determined. 

I n  E m m e t t  v. Xteadman, 3 N.  C., 15 (166), the defendant pleaded 
the general issue, statute of limitations and fully administered, and 
the verdict negatived the two first defences and did not dispose of 
the last. The court declared the finding imperfect, and upon a scire 
facias to  show cause why execution de bonis propriis should not issue, 
allowed the defendant to  renew his undisposed of plea in the preced- 
ing suit, declaring that  the judgment was erroneous, but being beyond 
the power of correction, "the defendants ex necessitate must now be 
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allowed to plead the same matter to this x i .  fa. to  discharge 
(390) their own goods, though they would not be entitled to  such a 

plea now, had they not pleaded it to the first action," and that,  
"it must relate to  the teste of the first process by which they were 
brought into court." 

The course thus pointed out must be pursued in the present case, 
by causing an inquiry into the assets, so as to  charge the defendant if 
he shall appear to be liable, as under the former practice. 

The motion for a personal judgment concluding the defendant as t o  
assets, or for an execution against his own property, was properly re- 
fused; for this defence is set up in the answer, was not submitted to 
thc jury, and the burden of proof rests upon the plaintiff. It would 
be a manifest wrong to the defendant to charge him with assets when 
none have been shown, and no issue submitted to  which evidence ap- 
plicable thereto is pertinent. Even under the former practice, when 
a defendant is fixed with assets, execution de bonis propriis could only 
issue after a fruitless execution against the goods and chattels of the 
testator or intestate in the hands of the executor or administrator, and 
upon notice. Hunter v. Hunter, 4 N. C., 558. And it  cannot be error 
to  refuse such process upon this qualified judgment. 

It must therefore be declared that there is no error, and this will 
be certified to  the end that further proceedings in the cause may be 
had, if the plaintiff shall be so advised, to ascertain the assets of the 
testator, if any, in the defendant's hands applicable to the plaintiff's 
debt. 

No error. Affirmed. 

Cited: Hawkins v. Carpenter, 88 N.C. 405; Hinsdale v. Hawley, 89 
N.C. 88; Little v. Duncan, 89 N.C. 418; Gaither v. Sain, 91 N.C. 307. 

(391) 
A. H. NEWS0111 a m  WIFE V. STEPHEN A. EARNHEART 

Boundary-Elections-Registration. 

1. The boundaries of a district, in which an election was held upon the question 
of the "stock law" under the act  of 1881, ch. 94, were described in the 
application to hold said election, as  "well defined"; Held that  the words 
a re  not too indefinite to admit of proof to  locate the boundaries. And 
where the beginning is "at a certain tract of land," the difficulty as  to 
the uncertainty of the point of beginning is removed where there is a call 
for the outer boundaries of lands of successive proprietors, thence to a 
certain point. 

308 
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2. Review of acts of assembly relating to the "Stock Law" for Rowan County 
by SMITIT, C. J., and the act permitting detached parts of seT7eral town- 
ships to be formed into a single district. sustained. 

3. Where a registrar gave notice that the registration of voters mould take place 
a t  his residence, but kept the boolis and actually registered the names a t  
his store some 300 yards distant, he haring left word a t  the house for  
persons applying there to come to the store, it was held that the irregu- 
larity did not vitiate the registration and the election held under it. 

CIVIL ACTIOK tried a t  Fall Term, 1881, of ROWAN Superior Court, 
before Eure, J. 

Verdict and judgment for defendant, appeal by plaintiffs. 

Messrs. McCorkle & Kluttz, for plainti,fls. 
.Mr. John S. Henderson, for defendant. 

SMITH, C. J. The defendant took into his possession and impounded 
a cow, belonging to the feme plaintiff and found running a t  large on 
his unenclosed land within the limits of the territory hereinafter de- 
fined, for the recovery of possession whereof and damages for detaining, 
the present action is prosecuted. The defendant justifies the taking 
by virtue of certain acts of the general assembly, to the provi- 
sions of which, so far as they bear upon the matters in dispute (392) 
and tend to elucidate and explain them, it becomes necessary to 
advert. 

I n  1879 an act was passed rendering it unlawful for any live stock 
to run a t  large within the limits of Rowan, and certain other counties 
specified by name, upon condition that the qualified voters in them 
respectively shall adopt the provisions of the act. 

A like provision, and upon the same condition of the approval by 
a majority of the qualified voters therein, is made for a district in 
Rowan County of definite and described boundaries. 

Section 3 suspends the operation of the law until a good and law- 
ful fence has been erected within the boundaries of any county or ter- 
ritory proposed to be enclosed, with gates a t  all the public roads that 
enter therein. 

Section 7 makes the wilful permitting by the owner of his live stock 
to run a t  large in such territory a misdemeanor, and section 8 con- 
tains these words: "It shall be lawful for any person to take up any 
live stock running a t  large within any t o ~ ~ n s h i p  or district, wherein 
this act shall be in force, and impound the same," with a right to retain 
the trespassing animal until certain specified charges and damages 
caused by it  have been paid. Acts 1879, ch. 135. 
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At the next session was passed another act, declared in its title to 
be "for the protection of crops in Rowan County," and which in sec- 
tion 1 assures to  every land owner "the entire and exclusive use of his 
own soil," and makes an entry thereon without leave, unlawful; and 
in section 2 forbids the owner of stock to permit i t  to  enter upon the 
land of another except with his consent. 

Section 3 repeals section 40 of chapter 34, and section 1 of chapter 
48 of the Revised Code; section 43 of chapter 32 and section 1 of chap- 
ter 48 of Battle's Revisal; and section 3 of chapter 135 of the acts 

of 1879. 
(393) Section 5 confines the enactment to the county of Rowan, 

postpones its operation until September lst ,  1880, and until the 
county shall have constructed a fence along the boundary line between 
it  and the county of Stanly. Acts 1880, ch. 24. 

I n  the ensuing year the act of 1879 was amended and its provisions 
extended to four other named counties, and an additional section in- 
serted after section 20, as follomrs: 

"That upon the written application of one-fifth of the qualified vot- 
ers of any district or territory in Lincoln, Catawba, Alexander, Burke, 
Guilford, Randolph, Rowan or Gaston counties, whether the bounda- 
ries of said district follow township lines or not, made to the county 
commissioners a t  any time, and setting forth well defined boundaries 
of said district, i t  shall be the duty of said commissioners to  submit 
the question of said "Stock Law" or "Xo stock law" to the qualificd 
voters of said district." Acts 1881, ch. 94. Again a few days later 
and a t  the same session was passed another statute "for the better pro- 
tection of portions of Rowan County where the stock law now pre- 
vails." It adopts sections one, two and three, and repeals sections 
four and five of the act of 1880, and re-enacts sections eight, nine, 
ten, eleven, twelve, thirteen and fourteen of the original act of 1879. 

Pursuant to  the requirements of section two of the first act of 1881, 
the prescribed number of qualified voters within the district, whose 
boundaries are set out in their written application to  the county com- 
missioners t o  cause t o  be submitted to said voters the question whether 
the stock law should be put in force in those territorial limits, pro- 
cured an order for an election in which the popular will would be ex- 
pressed in response to  the proposition. An election was accordingly 
held after a new preparatory registration of the electors, and the nec- 

essary number of affirmative votes having been reported, the 
(394) commissioners declared the result, and published notice that 

the law had gone into effect in the district. 
The court submitted four issues to  the jury, and they find that the 

feme plaintiff is the owner of the cow; that the defendant took her 
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into his possession; that  the plaintiff had not sustained damage from 
the defendant's act; and that the cow had been released from the de- 
fendant's custody by the plaintiff, A. H.  Newsom, with the assent of 
his wife. 

Judgment having been rendered on the verdict for the defendant, 
the plaintiffs appeal; and the sufficiency in law of the exceptions to 
the rulings of the court, upon this succinct statement of facts, we now 
proceed to examine. 

1. The first exception embodied in several requests for instructions 
tha t  were not given to the jury, is to  the sufficiency of the descriptive 
lines surrounding the territory, as contained in the application to  the 
commissioners, within the words of the act which requires a "setting 
forth well defined boundaries," of the proposed district. It is insisted 
that  the descriptive language is, upon its face and so to  be adjudged, 
so indefinite and vague as not to admit of location by proof. 

His Honor declined so to  hold and left to the jury to ascertain, if 
from the testimony they could do so, the position of the several roads, 
rivers, and other objects called for, as constituting the boundaries, 
and these located would be "well defined" within the meaning of the 
statute. I n  the argument before us the objection was directed mainly 
to  the alleged uncertainty of the place of beginning-being "at the 
Poor House tract of land (not including the Poor House building)" 
which is or may be an extended surface, and not a point. 

The difficulty is removed by the call in the line to  be run of the 
outer boundaries of lands of successive proprietors, of whom the 
number is very large, "thence in a north easterly direction to  
the Yadkin river near the mouth of Crane creek." (395) 

The beginning then is a t  the point of contact and divergence 
of the line of the Poor House tract and that  of the first named proprie- 
tor, and the line will proceed along the outer boundaries of the suc- 
cessive proprietors until i t  meets the waters of the Yadkin a t  the desig- 
nated spot. 

There would seem to be no difficulty in determining the proposed 
limits of the district and this was properly left to  the jury. 

2. The second exception was to  the refusal of the judge to  charge 
that  before the stock law could have practical force, and the defend- 
ant seize the cow, a fence should have been erected around the district. 

This was a prerequisite to the exercise of the right to impound under 
the act of 1879. 

But  that provision contained in section 3 is expressly annulled by 
the repealing act of 1880, ch. 24, sec. 3, and again in the re-enactment 
of this repealing section in the act of 1881, ch. 139, sec. 1. There is 
then, no necessity for an enclosing fence. 
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3. The third exception is to the irregular manner of registration, in 
that ,  while the notice to the voters desiring to register directed them 
Co the residence of the registrar, the books were kept and the register- 
ing actually conducted a t  his store some three hundred yards dis- 
tant. This irregularity does not in our opinion vitiate the registration 
made and the election held in accordance with it. It appears that  
word was left a t  the house for every elector, who might there apply 
to  have his name registered, to  be advised of the change of place, and 
while it  does not appear, nor is i t  suggested that a single elector who 
applied failed to  be registered, i t  is in proof that the registration was 
full and the books were kept open on the day of election, to  enable all 

who had not been before, then to have their names entered. 
(396) Every substantial object of the law has been attained, and a 

deviation from the directions of the law, in the course pursued, 
while by no means to be encouraged in those charged with its execu- 
tion, ought not to  be allowed to avoid the election and neutralize its 
results. 

4. The plaintiff insists that the provision of the statute which per- 
mits the association of detached parts of several townships into a 
single district, constituted for the sole purpose of giving effect t o  a 
statute within its limits which did not prevail elsewhere, is in viola- 
tion of the constitution of the state, which recognizes only the terri- 
torial division into county and township municipal organizations, and 
is void. The case cited, Ex Parte Wall,  48 Cal., 321, denies validitv 
to  all enactments which'are contingent Jpon the 'apprbval of the pop"- 
ular vote, indeed to all local option legislation, upon grounds which 
are expressly repudiated in Manly v. City of Raleigh, 57 hi. C., 370, 
and cases determined a t  the present term. We see no reason why 
convenient territorial districts may not be formed by the union of 
several townships or fragmentary parts of them, or by the severance 
of a single township, as the legislature may deem best for the interests 
of those who there reside. Certainly the power to  pass laws, operat- 
ing within a limited locality, has been too long exercised by the gen- 
eral assembly to be now called into question, and it is well settled that 
its operation a t  all may be made to depend upon the will of the elec- 
tors within its bounds expressed at the ballot-box. 

The various exceptions taken to evidence admitted, based more 
upon the legal effect of the fact proved than upon the competency of 
the proof adduced to establish it, have not been pressed upon our at- 
tention, and are substantially disposed of in what has already been 
said. We do not therefore notice them in detail. We find no error 
in the record, and affirm the judgment. 

No error. Affirmed. 
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Cited: Evans v. Comrs., 89 N.C. 158; Comrs. v. Comrs., 92 N.C. 183; 
Busbee v. Comrs., 93 N.C. 148; Xmalley v. Comrs., 122 N.C. 611; San- 
derlin v. Luken, 152 N.C. 741; Hill v. Skinner, 169 N.C. 409, 411; Cot- 
trell v. Lenoir, 173 N.C. 144; Davis v. Board of Education, 186 N.C. 
229, 233; Plott v. Comrs., 187 N.C. 132; Reed v. Engineering Co., 188 
N.C. 43; Flake v. Comrs., 192 X.C. 593; Monteith v. Comrs., 195 N.C. 
75. 

(397) 
A. H. BOSDEK v. GEORGE ACHENBACH. 

User of Way-Presumption of Grant. 

1. I n  a n  action for damages in closing up a way, to  which the plaintiff claims 
a prescriptive right, it is necessary to show, not only that  he used the 
same continuously for more than twenty years, but that  the user was 
adverse and as  of right. 

2. I n  such case, where the plaintiff owner put up a fence on either side of the 
way to protect his land, and the defendant applied for and obtained the 
consent of said owner to put up an obstructing fence with gates for persons 
to pass through, but afterwards entirely closed up the way, it  was held, 
that  there was evidence of an adverse possessory use of the way in the 
plaintiff, and the same should have been submitted to the jury. 

CIVIL ACTION tried a t  Spring Term, 1881, of ROWAN Superior Court, 
before Seymour, J. 

The plaintiff appealed. 

Mr.  John S. Henderson, for plaintiff. 
Messrs. iMcCorkle and Bailey, for defendant. 

SMITH, C. J. The action is for damages in closing up a way, a 
prescriptive right to which the plaintiff claims, as annexed to land de- 
vised to  him by his father, leading thence over an adjoining tract be- 
longing to and in possession of the defendant, to a public road, and 
which has been in use by the plaintiff and his ancestors without hin- 
drance until about the year 1858, for more than forty years. At the 
date mentioned, one Shaver, the preceding proprietor from whom the 
defendant derives his title, sent a messenger to the testator, (Nathaniel 
Boyden), to  obtain his assent to the erection of a fence across the way 
or lane, then having fences along and on either side of it, and 
was refused; and he was threatened with a suit if the way was (398) 
thus obstructed, and the gates intended to admit the passing 
over it  as before, were kept under lock. Thereupon the said Shaver 
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replied, the gates should not be fastened, and no further objection being 
made, the fence was constructed with gates and the way continued to 
be used by the testator until the year 1873, when he died. Thereafter 
the way was entirely closed up and all passing over it obstructed. The 
testimony offered in support of the plaintiff's alleged prescriptive right 
was of long use by his ancestors and himself, extending back to the 
year 1842 a t  least, without permission of, or interference from, the 
preceding owner of the defendant's tract, as well as by many others, 
to whom the use was convenient, until the putting up the fence with 
gates, under the circumstances mentioned. 

Upon this proof the court being of opinion that there was no adverse 
user shown and the plaintiff had failed to sustain his claim to the 
easement, and so intimating, the plaintiff submitted to  a nonsuit and 
appealed. 

I n  the former appeal (79 N. C., 539) when the form of the com- 
plaint left i t  uncertain whether the plaintiff was asserting a private 
right of way, or a right held in common with others, to  use a road or 
public way, the exercise of which had been obstructed by the defend- 
ant, READE, J., speaking for the court, uses this language: "In this 
country, where land cannot be cultivated without being enclosed, it 
would be a burden which farmers could not bear, if they had to make 
lanes of every pathway which has been used on their land for twenty 
years;" and the remark is not less appropriate to  the claim set up in 
the present amended complaint. 

It would be unreasonable t o  deduce from the owner's quiet acquies- 
cence, a simple act of neighborhood courtesy, in the use of a way 
convenient to others, and not injurious to  himself, over land unim- 

proved or in woods, consequences so seriously detracting from 
(399) the value of the land thus used, and compel him needlessly to 

interpose and prevent the enjoyment of the privilege in order 
to  the preservation of the right of property unimpaired. And so it 
is declared in Mebane v. Patrick, 46 N. C., 23, and reiterated in Smith 
v. Bennett, 46 N. C., 372, by the late Chief Justice, in his comments 
upon the charge that if the plaintiff had continuously, and without 
interruption, used and enjoyed the way for more than twenty years, 
he was entitled to  recover. He says: "The charge is correct as far 
as i t  goes, but i t  does not go far enough. There is another and very 
essential requisite, in order to  raise the presumption of a grant. The 
user must be adverse and as of right." Again, in Ray v. Lipscomb, 
48 N. C., 185, referring to  those adjudications, he says: "These 
cases, as i t  seems to us, put the doctrine of presumption of a right 
of way from user on its true basis; and as was said in the argument, 
considering the state of things among us for many years past in regard 
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t o  a neighbor's passing on the unenclosed land of another, either on 
horseback or with his wagon, any other conclusion would have resulted 
in great and general inconvenience." 

There must then be some evidence accompanying the user, giving i t  
a hostile character and repelling the inference that it is permissive and 
with the owner's consent, to create the easement by prescription and 
impose the burden upon the land. Was there any evidence of the 
adverse possessory use of the way to subnit to  the jury tending to 
prove the fact? I n  our opinion such evidence is furnished (how strong 
i t  is not our province to  say) ,  in fact that the owner maintained a 
fence on either side of the way for the protection of his land, and left 
open the lane for the use of others, and when the defendant proposed 
to put up an obstructing fence with gates for persons to pass through, 
and asked the assent of the testator, Boyden, thereto, he recognized, 
though he may have made a mistake as to  his rights in doing so, 
a legal claim in the owner of the plaintiff's land, to  have the 
way kept open for use as theretofore. This evidence, whatever (400) 
may be its force, shoulg have been submitted to the jury for 
their consideration, and in withdrawing it his Honor erred. 

If there be any evidence, that  is, evidence reasonably sufficient to  
authorize the jury to find the fact to which it  is pertinent, i t  must be 
left t o  them to determine its credibility and its force and effect. For 
the error pointed out there must be a new trial, and it is so adjudged. 

Error. Venire de novo. 

Cited: S. v. Stewart, 91 K.C. 569; Snowden v. Bell, 159 K.C. 499; 
Tate v. R.R., 168 N.C. 528; Haggard v. Mitchell, 180 N.C. 261; Nash 
v. Shute, 184 N.C. 386; Weaver v. Pitts, 191 N.C. 748; Darr  v. Alumi- 
num Co., 215 N.C. 772; Williams v. Foreman, 238 N.C. 302, 304; 
Henry v. Farlow, 238 N.C. 543. 

W. H. KNIGHT, Ex'R., V. C. L. KILLEEREW. 

Trial, Exception to Evidence-Action on Receipt-Judgment. 

1. Error cannot be assigned for the rejection of evidence, unless i t  is distinctly 
shown what the proposed evidence was, that  its relevancy may appear 
and that a prejudice has arisen from its rejection. 

2. -4 receipt given by the defendant for notes which upon their face are  payable 
to the plaintiff's testator, furnishes evidence of the defendant's agreement 
to collect the same and account for them. 
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3. I n  an action upon such receipt i t  was held: 1. That  the plea of the statute 
of limitations mTas no defence. as  the notes had not been collected. 2. The 
judgment for the restoration of the claims, and such sums as  the defendant 
received upon them since the date of the receipt, and a n  order of reference 
to ascertain the amount, with interest, was proper. 

CIVIL ACTION, tried at Fall Term, 1881, of EDGECOMBE Superior 
Court, before Gilmer, J. 

(401) The defendant appealed from the judgment below. 

Messrs. Battle & Mordecai, for plaintiff. 
Messrs. Walter Clark and A. W.  Haywood, for defendant. 

SMITH, C. J .  The plaintiff, as executor of R. R.  Dupree, sues upon 
the following receipt given by the defendants: Received of R. R. 
Dupree nine hundred and seventy-two dollars and seventy-six cents 
in notes against R. R. Williams, bearing interest from date, the 4th day 
of January, 1876, (signed by C. L. Killebrew, and dated Feb'y 26th, 
1876), and alleges that the defendant undertook to collect and ac- 
count for the claims; that the debtor was solvent and the notes have 
been or could have been collected, and that  upon demand of the 
plaintiff the defendant has refused and failed to account therefor, or 
t o  pay any money to him. I n  his answer the defendant admits his exe- 
cuting the written instrument, the demand, and refusal alleged; denies 
(repeating the very words of the complaint) "that the said notes were 
delivered to  him with the understanding, expressed or implied, that he 
should collect the same and account for the proceeds, either to the 
said R. R. Dupree, during his life-time, or at his death t o  his personal 
representative; and sets up, as a defence, that the plaintiff ought not 
to  have or maintain his action aforesaid against him, because plain- 
tiff's cause of action, on the claim alleged in said complaint, did not 
accrue within three years next preceding the issuing of the sunlmons 
in the cause by the plaintiff, and his right of action aforesaid is barred." 

The cause was heard by consent before the judge without a jury, 
and it  was conceded that the notes mentioned in the receipt were drawn 
payable to  the testator, while the defendant denied that an accountable 
agency was thus constituted for their collection. 

On the trial the defendant offered himself for examination, 
(402) as we must infer from the reason given by his Honor for its 

exclusion (for the proposed evidence is not stated), to prove 
facts attending the transaction and connected with the execution of 
the w-iting, but was not permitted to testify under the inhibition of 
section 343 of the Code. 
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It is not necessary to decide the point whether the introduction of 
the receipt in evidence, as the declaration of the defendant in regard 
to  a transaction or comnlunication between the parties, opens the  
door for the explanatory testimony of the defendant under the con- 
cluding and exempting clause of the proviso, and the construction of 
its terms, intimated by BYNYM, J., in M u q ~ h y  v. Ray, 73 n'. C., 588, 
since i t  is a sufficient answer to the objection that it does not appear 
what the rejected evidence was, and me cannot see that  i t  was a t  all 
pertinent or material. It is a settled rule tha t  error cannot bc assigned 
in the ruling out of evidence unless i t  is distinctly shown "what the 
evidence was in order that its relevancy may appear, and that  a prej- 
udice has arisen from its rejection." Whitesides v. Twitty, 30 K. C., 
431; Bland v. O'Hagan, 64 N. C., 471; Street v. Bryan, 65 N. C., 619; 
State v. Purdie, 67 K. C., 326. 

We agree with his Honor tha t  the defendant's written acknowledg- 
ment in connection with the fact that  the notes were upon their face 
payable to  the testator, and therefore prima facie his property, fur- 
nishes evidence of the obligation assumed by the defendant when they 
were placed in his hands. 

The  defendant further relies upon the bar of the statute of limita- 
tions. This defence would be available if the notes had been collected 
and the demand for the money made more than three years before the 
action was commenced, since the demand would put the statute in 
motion. The answer does not contain any statement of facts upon 
which the validity of the defence rests, as in the case of all pleadings 
is contemplated by the Code, but makes an averment of a gen- 
eral principal of law, which must arise upon facts stated or (403) 
found. Earp  v. Richardson, 75 N. C., 84; Moore v. Hobbs, 79 
II'. C., 535. But waiving exception to  the imperfect manner of setting 
up the defence, the recital in the case prepared and signed by counsel 
-"no demand being made more than three years prior to  the issuing 
of the  summons," while a demand is averred and admitted to have 
been made, implies necessarily that  it was within that  interval, and 
the fact, in the absence of any indication of a different time, must be so 
assumed from the record. This conclusion is confirmed by the absence 
of this, from the enumerated exceptions to  the judgment rendered. 

These exceptions we will now briefly revert to and dispose of, con- 
fining our attention to  the two which grow out of the adjudication and 
have not already been considered. 

1. The allowance of interest on the anlount when part  only of the 
claims has been collected; and, 

2. The rendition of judgment for money when it should have been 
for the  return of the notes. 
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The judgment upon examination will be found to warrant neither 
exception. It declares that  the '(defendaat is liable to the plaintiff as 
executor of R. R. Dupree for the amount received by said defendant 
on said notes since the date of said receipts," that  is, upon his under- 
taking, for the sums collected, and no more. And further, that he 
"is entitled to  such part of said notes as have not been collected by de- 
fendant," or in other words, to the restoration of the uncollected claims. 
To  ascertain these facts the order of reference is made, and the referee 
directed to  compute the interest. Should the report charge interest 
in excess of what is due, it is open to correction when made, and the 
order is not conclusive, nor does it  prejudge the time from which it is 
to  be computed. There is no error and the judgment is affirmed. This 
will be certified for further proceedings in the court below. 

No error. Affirmed. 

Cited: Lockhart v. Bell, 86 N.C. 454; Wilson v. Lineberyer, 88 N.C. 
426; Kesler v. Mauney, 89 N.C. 372; Sumner v. Candler, 92 N.C. 636; 
8. v. McNair, 93 N.C. 630; Watts v. Warren, 108 N.C. 517; 8. v. 
Rhyne, 109 N.C. 795; Baker v. R.R., 144 N.C. 40; Stout v. Turnpike 
Co., 157 N.C. 368; S. v. Lane, 166 N.C. 337; Lynch v. Veneer Co., 169 
N.C. 171; Gibson v. Terry, 176 N.C. 535; 8. v. Yearwood, 178 N.C. 
821; Newbern v. Hinton, 190 N.C. 111. 

(404) 
JAMES T. LEACH v. ELIZA H. JOKES. 

Ejectment, Evidence in-Ezecutors and Administrators, Devastavit 
Committed by-Order to Appeal in Forma Pauperis, Effect of. 

1. Where the defendant in  ejectment is the defendant in the execution and in 
possession of the land, he cannot defeat a recovery by showing title in a 
third person. 

2. The liability of a n  executor for a devastavit attaches a t  the date of qualifi- 
cation as  such ; and that  of a n  administrator a t  the date of his bond. 

3. An order allowing a party to appeal in fornca pauperis dispenses with the 
security for costs, but does not operate to stay further proceedings upon 
the judgment appealed from. 

CIVIL ACTION to recover land, tried a t  Spring Term, 1882, of WAKE 
Superior Court, before Bennett, J. 

The plaintiff claimed title to  the land described in the complaint 
by virtue of a judgment of the superior court of Wake, rendered a t  
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LEACH v. JOKES. 

June Term, 1878, in favor of J .  P. H.  Russ and Jesse Perry against 
the defendant as executrix, in which it was adjudged, upon the report 
of the referee to whom i t  had been referred to take an account of her 
administration, that  she was guilty of a devastavit of the assets of 
her testator, (L. Jones), and the judgment was against her as execu- 
trix and in her own right by reason of the devastavit. The plaintiff 
offered in evidence the execution issued upon said judgment, the  sale, 
and the deed of the sheriff of Wake conveying to  him the land in dis- 
pute. 

The possession of the land by the defendant was admitted. 
The defendant was qualified as executrix of L. Jones, deceased, in 

the year 1865. Judgment for plaintiff, appeal by defendant. 

Messrs. Reade, Busbee B: Busbee, fo?- plaintiff. (405) 
Messers. Fowle & Snow, for defendant. 

ASHE, J. There were several exceptions taken by the defendant 
to the  report of the referee upon which the judgment mas founded, 
which were properly overruled by his Honor. She offered to  show in 
evidence a deed of mortgage executed by her in 1875, conveying the 
land in question, duly registered, which was still unsatisfied, but his 
Honor refused to  admit the evidence upon the grounds that the mort- 
gagee had no possession, and there mas no mention of any mortgage 
in the answer. There was no error in the rejection of this evidence. 
The defendant having been the defendant in the execution and in pos- 
session when the land was sold and when the summons was served 
in this action, could not defeat the plaintiff's recovery by showing 
title in a third person. Islay v .  Stewart, 20 N.  C., 297. 

There were some other exceptions taken by the defendant in the ar- 
gunlent here, which besides being unimportant were obnoxious to  the 
objection of not having been taken in the court below. 

But  the defendant insisted that  she was entitled to her homestead 
in the land in controversy, and her right to a homestead m-as discussed 
in this court, as depending upon the time when the devastavit was com- 
mitted by her, the defendant contending that  she was not fixed with 
the devastavit until the report of the referee was confirmed by the 
judgment against her in June, 1878; and the plaintiff on the other 
hand insisting the devastavit was committed between the years 1865 
and 1867. But we are of the opinion i t  was an imnlaterial inquiry 
when i t  was committed, so it was done prior to the commencement of 
this action. For the liability of the defendant attached upon her 
qualification as executrix in the year 1865. The contract t o  pay the 
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debts of the testator then conimenced. The obligation then as- 
(406) sumed by the defendant as executrix is embraced in the oath 

then administered to  her, to-wit, that she would well and truly 
execute the will of the testator b y  first paying his debts, and then his 
legacies, as far as the estate should extend or the law should charge her, 
and that she would well and truly execute the ofice of executrix, etc. 
Such would have been the condition of the bond if she had been re- 
quired to  give one. If instead of being an executrix she had given a 
bond as administratrix with the will annexed, her obligation to  pay the 
debts of her testator and make a faithful administration of his estate 
according to law and the directions of the will, would have commenced 
from the time of her qualification and the execution of the bond, and 
any devastavit she might afterwards commit would have relation to  
that  date, and might be assigned as a breach of the conditions of the 
bond. The contract would begin from the execution of the bond, and 
there can be no difference between the obligations incurred by the 
executrix and the administratrix with the will annexed. 

As the liability of the defendant then commenced with the quali- 
fication as executrix, she is not entitled to  a homestead upon the 
authority of Earle v. Hardie, 80 K. C., 177. 

There is no error. The judgment of the superior court must be 
affirmed. 

hTo error. Affirmed. 

I n  same case: 

SMITH, C. J. Upon filing the transcript of the appeal the defendant 
moves the court for a supersedeas or restraining order, directed to the 
clerk of the superior court in which the plaintiff recovered judgment 
and forbidding a writ of possession to issue in the cause until determi- 
nation of the appeal, basing the application upon her own affidavit 
tha t  the clerk has declared his purpose and is about to  issue the writ. 
The record shows that the defendant is allowed to prosecute her ap- 

peal i n  forma pauperis; and her counsel insists the order is an 
(407) equivalent substitute for both the undertakings specified in 

the Code-not only for that intended to secure the "costs and 
damages whic'h may be awarded" pursuant to  section 303; but for 
that  also mentioned in several succeeding sections, which "stays all 
further proceedings in the court below upon the judgment appealed 
from, or upon the matter embraced therein." See. 308. 

We cannot give this comprehensive scope and effect to the order, 
and in our opinion it simply dispenses with the undertaking first men- 
tioned and removes that obstacle in the way of a review of the cause 
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in this court. The statute (Acts 1873-74, ch. 60,) by virtue of which 
the appellant claims to be left in undisturbed possession of property 
adjudged to belong to the plaintiff, pending the appeal, was manifestly 
enacted to  obviate the consequences of a construction put upon the 
act of 1868-69, ch. 96 in Weber v. Taylor, 66 N. C., 412, and Mitchell 
v. Sloan, 69 N. C., 10, in which it  is decided that the authority to bring 
the suit without giving security is exhausted by the trial in the supe- 
rior court; and the purpose and effect of the enactment are to extend 
the privilege to  the prosecution of the action to a final determination 
in the court of last resort. When the defeated suitor shall be unable 
from poverty to give the prescribed security and shall furnish the re- 
quired professional certificate, it is the "duty of the judge of the supe- 
rior court to  make an order allowing said party to  appeal" * * * 
"as in other cases of appeal now allowed by law without giving security 
therefor.'' 

I t  was certainly not the purpose of the general assembly in allowing 
the appeal, as a matter of right, under such circumstances, to arrest 
the execution of the judgment also, without those securities neces- 
sary and prescribed for the indemnity and protection of the other and 
successful party from losses, which he may thereby sustain. An 
injunction will not be granted, nor any of those stringent ancil- (408) 
lary remedies of arrest, attachment and the like, which may 
occasion damage and yet are in furtherance of the action, unless ade- 
quate indemnity is provided by those who seek them. 

A defendant convicted of crime may be permitted to  appeal with- 
out giving security for the costs, but he must enter into bond or recog- 
nizance for his future appearance to  undergo the sentence which may 
be pronounced. The supersedeas or restraining order, now desired, is 
in substance and effect an interlocutory injunction, and we do not 
think the right to  have it is granted in an act that  only dispenses with 
the security for costs. The appeal is as truly perfected, when it  is 
regularly and properly constituted as a cause to  be heard in this court, 
by compliance with the provisions of section 303, as by a compliance 
with those which are necessary to a suspension of further action on 
the judgment. This is all the enabling statute undertakes to secure 
to the indigent appellant, and this i t  secures as effectually as if the 
security for the costs had been provided as required of others. See 
Stell v. Barham, 85 N. C., 88, where the subject is commented on. 
The motion must be denied. 

PER CURIAM. Motion denied. 

Cited: Peebles v. Pate, 86 W.C. 440; Peebles v. Pate, 90 N.C. 354; 
Fisher v. Mining Co., 94 N.C. 399; Syme v. Badger, 96 N.C. 204; Wal- 
lace v. Bellamy, 199 N.C. 765. 

321 
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STATE EX REL. ATTORNEY GENERAL v. ROANOKE NAVIGATIOS 
COMPANY. 

Judicial Sale-Reopening Biddings Upon an Advance Price. 

1. Before the report of a judicial sale is confirmed, the biddings may be re- 
opened and the property resold upon an advance offer of ten per cent made 
a t  the term ensuing the sale; and this may be done more than once. The 
purchaser has no independent right before the sale is confirmed, but is 
regarded as  a mere preferred proposer. 

2. Although in such case the court looks with jealousy upon the application of 
one, who mas a bidder a t  the sale, to reopen the biddings, yet the advance 
price offered by him will be taken as a compensation for any loss that may 
have arisen from a want of competition a t  the sale. 

(409) APPEAL from an order made a t  Spring Term, 1882, of HALI- 
FAX Superior Court, by Bennett, J. 

At the Fall Term, 1881, of the superior court of the county of Hali- 
fax, a judgment was rendered in the above entitled action, appointing 
Thomas N. Hill, Esq., receiver, and clothing him with all the powers 
and duties prescribed in the act of the legislature of this state entitled 
an  act for the dissolution of the Roanoke Navigation Company. Act 
1874-75, ch. 198. 

That  by virtue of the power in him vested as such receiver, and 
after due advertisement, he proceeded to sell on the 6th day of Feb- 
ruary, 1882, the works and property of the Roanoke Navigation Com- 
pany, between the town of Weldon and the town of Gaston, and a t  
Weldon, including its canal or canals, together with all its franchise, 
rights and privileges, one fourth of the purchase money to be paid 
on the day of sale, and the residue on the first day of the term of the 
superior court for the county of Halifax next after the sale. And 
a t  the ensuing term of said court (Spring Term, 1882) he reported that  
he had sold the same on the said 6th of February aforesaid to the 
highest bidder a t  public auction, and that Robert B. Peebles and others 
were the last and highest bidders at the price of seventeen thousand 
seven hundred and fifty dollars, and that they had complied with the 

terms of the sale. He further reported that he had been noti- 
(410) fied that an application to reopen the biddings for said property 

would be made a t  the spring term, but that no application had 
been filed with him; and that  should no such application be filed, he 
believed that, owing to certain claims to a portion thereof which have 
been asserted, and to the outlay of money which will be needed to put 
the said property in good condition and suitable repair, the price for 
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which it sold is as much as it  will ever bring, and therefore in that  
event he recommended a confirmation of the sale. 

At the said spring term after the report was submitted, the purchas- 
ers moved for a confirmation thereof, and a t  the same term R. T. and 
S. P. Arrington, trading under the name and style of John Arrington 
& Sons, filed a petition in the cause that  they were informed and be- 
lieved and so charged, that  the said property and franchise are worth 
justly more than the sum bid by the said Robert B. Peebles as afore- 
said; that  they are now willing and ready to bid and pay for said prop- 
erty according to the terms of the sale in said decretal order set forth, 
a sum ten per cent. larger than that  bid by the said Peebles, and prayed 
for a reopening of the biddings. 

The motion of the purchasers was supported by the affidavit of R. 
B. Peebles who stated that  the property brought its full value; that  
S. P. Arrington was a t  the sale and was the next highest bidder t o  the 
affiant; that  he and those connected with him in his bid, had it  in 
contemplation to  build a large first-class cotton factory, and in time 
other factories; and that he and those associated with him are resi- 
dents, while Arrington and his associates are non-residents and propose 
to  buy only upon speculation. 

After hearing the petition and affidavit, his Honor rendered judg- 
ment, in which, after reciting amongst other things, that the petitioners 
had paid to the receiver, Thomas N. Hill, the sum of four thousand 
eight hundred and eighty-one dollars and twenty-five cents to 
secure their said offer, to  the end that  the biddings might be (411) 
opened, he ordered that  the sale be set aside and the receiver 
repay and refund to the said purchasers the sum of seventeen thousand 
seven hundred and fifty dollars paid by them, and that the receiver 
again expose the property and franchise to  sale upon the terms pre- 
scribed in the judgment. 

From this judgment the said Peebles and associates appealed. 

Attorney General for the State.  
Messrs. W .  C. Bowen and Reade, Busbee & Busbee, for the pur- 

chasers. 
Messrs. Gatling & Whitalcer, for the Arringtons. 

ASHE, J. The sole question presented by the appeal for our con- 
sideration is, was there error in the ruling of the court below in setting 
aside the sale and re-opening the biddings. 

The appellants insist they have rights, acquired by the sale and the 
report of the commissioner, and the ruling of the court below is in vio- 
lation of their rights. But the doctrine has been settled in this state, 
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that  the bidder a t  a judicial sale, such as this, acquires no right before 
the confirmation of the report of the commissioner who made the sale 
under the order of the court. Until then, the bargain is incomplete. 
The highest bidder a t  such sale acquires by the acceptance of his bid, 
no independent right, but is regarded as a mere preferred proposer, 
until the confirmation of the sale by the court. Miller v. Feexor, 82 
N. C., 192, and cases there cited. See also the matter of Bost Ex parte, 
56 N. C., 482. 

All the authorities agree that  courts of equity have an absolute power 
over all sales had under their orders-in confirming or setting them 

aside and reopening the biddings, etc. 
(412) The practice in this respect is found to be variant in different 

states of the Union. Some of them have adopted the EngIish 
practice and others have established rules of their own. 

I n  this state, we have adopted the English practice with some modi- 
fications as to  details. The practice, here, established by long usage 
in our courts of equity, has been to re-open biddings and order a re- 
sale whenever an advance bid has been offered of ten per cent. upon 
the amount bid a t  the sale, provided it  is made before the confirmation 
of the sale and in apt time, which is a t  the term ensuing the sale, but 
never to re-open the biddings after confirmation except in cases of 
fraud, meaning fraud in its broadest sense. The rule laid down by 
Mr. Justice RODMAN in Blue v. Blue, 79 N. C., 69, is, we think, the 
correct rule, and is in accordance, so far as our information extends, 
with the uniform practice which has obtained in our courts in such 
cases. He  says, "the practice in this state is to set aside a sale before 
confirmation, upon an offer of an advance of ten per cent, upon the 
price. That  also is the English rule." S. P. In  the matter of Bost Ex 
parte, 56 N. C., 482; Wood v. Parker, 63 N. C., 379. 

I n  Daniel Ch. Yr., 1465, we find the English rule laid down, as fol- 
lows: "When estates are sold before a master under the decree of a 
court of equity, the court considers itself to have greater power over 
the contract than it would have were the contract made between party 
and party; and as the chief aim of the court is t o  obtain as great a 
price for the estate as can possibly be got, i t  is in the habit, after the 
estate has been sold, of "opening the biddings." that  is, of allowing 
a person to offer a larger price than the estate was originally sold for, 
and, upon such offer being made, and a proportionate deposit paid in, 
of directing a re-sale of the property." And again, on page 1466 of 

the same book, it is said, "that the mere advance of price, if the 
(413) report of the purchaser being the last bidder is not absolutely 

confirmed, is sufficient to open the biddings, and that they may 
be opened more than once." 
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The purchasers insist there was error in receiving the advance bid of 
Arrington, who was present a t  the sale and bid for the property. It 
is true, that  is an objection that has been sometimes entertained on 
the ground that  i t  tends to  prevent a proper competition, but the ob- 
jection having been taken before LORD ELDON, in the case of TyndaLe 
v. Warre, cited in Daniel, Ch. Pr., 1460, he held, although the court 
looks with jealousy upon the offer of such a person, yet the largeness 
of the bid offered will be taken as a compensation for a loss that may 
have arisen from a want of competition at the sale. 

It is further contended that the receiver having reported that the 
property brought a fair price, the sale ought to  be confirmed. But the 
receiver did not so report. He reported that he had been notified that 
an application to  re-open the biddings for said property will be made 
a t  the present term of the court, but no application had been filed 
with him. However, should no such application be filed, he believed 
that,  owing to certain claims to a portion thereof which have been 
asserted, and to the outlay of money which will be needed to put the 
canal property in good condition and suitable repair, the price for 
which i t  sold is as much as it will ever bring, and therefore in that 
event he recommended a confirmation of the sale. 

The plain interpretation of the language of the report is, that the 
receiver will not recommend the confirmation of the sale if an advance 
bid should be offered, and that he recommends it  only in the event i t  is 
not offered. That  falls far short of reporting that the property brought 
its full value. And as to  his belief that  i t  was sold for as much as it  
would ever bring, i t  seems that  he was mistaken. 

The purchasers rely upon the remarks of Mr. Justice DILLARD, 
in the case of Pritchard v. Askew, 80 N. C., 86, t o  the effect (414) 
that as a matter of policy, the courts are slow to set aside a 
judicial sale, and are careful not to  open the biddings unless there be 
some special circumstances, such as unfairness in the conduct of the 
sale, want of proper notice of the time and place of sale, fraud in the 
purchaser, and palpable inadequacy of price, and similar grounds. 
These remarks apply very appositely to an application to re-open 
biddings after a confirmation of sale, and seem to have been general 
observations made by the learned judge upon the subject, without in- 
tending them to have any particular application to  the case then 
under consideration, for in that case there was an advance bid of ten 
per cent. offered, unaccompanied by any one of the ('special circum- 
stances" enumerated, and yet the sale was ordered to  be set aside 
and the biddings re-opened. 

As biddings are merely opened for the benefit of those who have an 
interest in the property, this court in making its decision cannot take 
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into consideration the purposes for which the property is purchased, 
nor whether the purchasers are residents or non-residents. As Judge 
Bennett remarked in his judgment, "it is a mere question of dollars 
and cents." 

Before concluding the opinion we have deemed it  proper to  say that 
Mr. Justice RUFFIN, who is related to some of the appellants, and 
Chief Justice SMITH, who has been heretofore connected profession- 
ally with the subject of the action, felt a delicacy and reluctance to  
sit upon the hearing of this appeal, but were constrained to do so by 
the necessity of the case and a sense of public duty. Such u-as the 
course of Judge GASTON while on the bench in a case with which he 
had been connected as counsel. 

We are of the opinion there was no error in the ruling of the court 
below. Let this be certified that the cause may be proceeded with. 

No error. Affirmed. 

Cited: Vass v. Arrington, 89 N.C. 13; Trull v. Rice, 92 N.C. 574, 
575; Dula v. Seagle, 98 N.C. 460; Bass v. hTavigation Co., 111 N.C. 
450; Marsh v. Nimocks, 122 N.C. 480; Vanderbilt v. Brown, 128 N.C. 
500; Clement v. Ireland, 129 N.C. 222; Joyner v. Futrell, 136 IVT.C. 304; 
Harrell v. Blythe, 140 N.C. 416; Uzzle v. Weil, 151 N.C. 132; Thornp- 
son v. Rospigliosi, 162 N.C. 155,. 156, 162; I n  re Brown, 185 N.C. 403; 
Dixon v. Osborne, 204 N.C. 488. 

(415) 
S. C. WHITE, CASHIER, V. MARY E. UTLEY, AND OTHERS. 

Reference and Referee. 

An order of reference by consent entered of record, is a sufficient compliance 
with the statute requiring the same to be in writing. C.C.P., Sec. 244. And 
when entered, i t  must stand until a full report is made. It was also held 
error in  the judge to pass upon exceptions to a n  unfinished report. 

CIVIL ACTION tried a t  Spring Term, 1881, of WAKE Superior Court, 
before Schenck, J. 

This action is instituted to recover judgment and enforce payment 
of two promissory notes, each in the sum of $300, which, with another 
in the sum of $400, bearing the same date and since taken up by 
the defendant, Norris, constitute the consideration of $1000, agreed 
to be paid for two separate tracts of land, were executed on May 20th, 
1873, by the feme defendant Mary E, and her husband, William Utley, 
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t o  the plaintiff, cashier of the State National Bank of Raleigh. On 
July 3rd following the defendant, John G. JVilliams, president of the 
same bank, executed to  the said Mary E. a penal bond in the sum of 
$2,000, with condition to make title to her to  the lands therein partic- 
ularly described and defined, upon full payment of the said three 
notes, the larger one recited as maturing on December 20th, 1873, 
and the others on the same day of the two succeeding years, and all 
bearing interest from date. The plaintiff demands judgment for the 
principal and interest of the two retained notes, and if necessary a 
sale of the said lands in satisfaction of what is due. The defendants, 
other than the said Williams who is identified in interest with the plain- 
tiff, both being officers of the bank, filed answers to the complaint 
-the defendants Utley and wife setting up certain equities sub- (416) 
sisting between the former and Williams antecedent to the pur- 
chase of the lands and still unadjusted, and the latter'relying upon her 
coverture and incapacity to contract; while the defendant Norris, as- 
serts his right, as assignee of the larger bond, to participate in the dis- 
tribution of the proceeds of the sale of the lands. 

At  Spring Term, 1879, the following order is entered in the cause: 
By consent of all the parties to this action it is referred to Geo. V. 
Strong as referee under the Code of Civil Procedure to  find all the 
facts and issues of law, and report the same, together with all the 
evidence to this court. 

A f t e r ~ ~ a r d s  and during the term this further entry appears: The 
former reference in this case is stricken out, and the action is referred 
to S. F. Mordecai. 

The referee proceeded to take evidence and hear the issues, and 
a t  January Term, 1880, submitted his report, with his findings of fact 
and conclusions of law, separately stated and numbered, and accom- 
panied by the evidence on which his findings are based. To the report, 
exceptions were filed by all the parties except Williams, and came on 
to be heard a t  Spring Term, 1881, when the court, upon a revision of 
the report, found the facts to  be as set out in the record, reversing 
many of the findings of the referee, re-opening the matters in con- 
troversy between Utley and Williams, growing out of their relations 
as mortgagor and mortgagee, of which the giving the notes and title 
bond were the sequence, setting aside the report, and re-referring the 
cause t o  said George V. Strong with directions "to take and state an 
account between the defendants Williams and Utley, setting out the 
former's administration of the trust funds and the rate and amount of 
interest charged by the bank against the latter in their precedent 
transactions." 

From this judgment the plaintiff alone appeals. 
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(417) Messrs. Gray & Stamps and Fowle & Snow, for plaintiff. 
Messrs. Merrimon & Fuller, A. M. Lewis and W. H. Pace, for 

defendants. 

SMITH, C. J., after stating the case. We interpret the successive 
orders of reference on the record of Spring Term, 1879, as intended to 
constitute a single reference, the second being in effect but a change 
of referees, and thus far only modifying the provisions of the first. 
It seems to have been so recognized and acted upon as well by the 
referee as by the parties to  the suit. 

While under the Code the consent necessary to  a reference (Sec. 
244) must be in writing, the order declaring the consent and entered 
of record is a sufficient compliance with the statutory demand, and in- 
deed the highest, and conclusive form of proof of the fact. 

If the record were not such evidence, the objection, now made for the 
first time, could not be entertained after what has occurred, and will 
be deemed to have been waived, as is held in Johnson v. Haynes, 68 
N. C., 509. As the consent extends not only to  the terms of the refer- 
ence but to  the person of the referee, he, as selected by the parties, 
must remain in the discharge of its duties, unless with like consent 
another is substituted in his place, until the order has been fully exe- 
cuted and the final report made. Perry v. Tupper, 77 N. C., 413; 
Flemming v. Roberts, Ib., 415. 

I n  the case last cited, in answer to  the objection that the second ref- 
erence was compulsory, the court say: "The first reference was by the 
express consent of both parties, and that assent continued and could 
not be revoked, until the order of reference was complied with by a 
full report." 

The court considering the report defective, in that, i t  fails to dis- 
pose of the issues raised in the answer, as to  the administration of the 
trusts of the mortgage which the referee declined to inquire into, 

for the reason that he deemed those dealings concluded and 
(418) settled by the execution of the notes, directs s further reference 

to  an appointee of its own, to  report upon these omitted matters 
a t  a future day. We think there was irregularity in thus proceeding 
t o  pass upon the facts presented in an unfinished reference, and de- 
ciding the respective rights of the parties in relation thereto, and that 
his Honor should have deferred his judgment until all the evidence and 
the referee's findings are reported, and his adjudication would dispose 
of the whole controversy. 

The inconveniences of a partial adjudication, followed by an appeal, 
and this from time to time repeated so as to  present for review sue- 
cessively fragments of the case instead of the case in its entirety, are 
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numerous and inconsistent with the system of practice which aims to 
bring litigation, without needless delay and expense, to a termination. 
As further information was required, his Honor should have suspended 
his judgment upon the exceptions until all the facts necessary to a 
complete determination of the cause were reported. 

The rulings predicated upon a partial report may hereafter require 
modification or be wholly reversed, upon further evidence, and this 
could not be, if we undertake to decide them upon this appeal. 

The rulings of his Honor upon the exceptions were premature and 
must be set aside, so as not to prejudice a future adjudication upon the 
merits, and the order of reference corrected by directing i t  to  the 
referee chosen by the parties, unless they consent to  the substitution 
of another in his stead. 

Let this be certified to the court below. 
Error. Reversed. 

Cited: Usry v. Suit, 91 N.C. 410; White v. Utley, 94 N.C. 511; 
Stevenson v. Felton, 99 N.C. 61; Patrick v. R.R., 101 N.C. 604; Nissen 
v. Mining Co., 104 N.C. 310; Morisey v. Swinson, 104 N.C. 561; 
Smith v. Hicks, 108 N.C. 251. 

W. D. McADOO v. CALLUN BROS. & GO. 
(419) 

Landlord and Tenant-Covenant to Renew Lease-Summary 
P~oceeding in Ejectment, Equitable Defence in. 

1. Where a lessor agrees with a lessee, that a t  the expiration of the lease, then 
subsisting, "he shall have the refusal of the premises for another year," 
i t  was held that  the lessee had the election to rent, or not, the premises 
on the same terms and conditions, and on payment of the same rent, and 
that the lessor was bound to renew the same upon said terms, if the lessee 
so elected. 

2. While this provision for renewal is not itself a renewal so as  to vest a n  
estate, yet it  gives an equity which may be set up as a defence in a sum- 
mary proceeding in ejectment. 

PROCEEDING under the landlord and tenant act heard on appeal a t  
January Special Term, 1882, of GUILFORD Superior Court, before 
Gudger, J. 

The plaintiff on June ls t ,  1879, leased to  the defendants a store- 
room in one corner of his hotel with the cellar under it, for the term 
of one year thence next ensuing, for the sum of $200, due in monthly 
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parts, with condition for the surrender thereof on default of making 
any payment, and after five days' notice, by a covenant concluding 
in these words: "W. D. McAdoo (the lessor) agrees with Callum Bros. 
& Co., (the lessees) that  a t  the expiration of this lease they shall have 
the refusal of the above-mentioned premises for another year." 

I n  the months of January and February, 1880, the plaintiff notified 
the defendants that  he should require the surrender of the rooms a t  
the end of the term. On May 28th following, the defendants tendered 
the plaintiff the rent for that  month, and a written contract of lease 
for a second term in the form then in force, for his execution. The 
plaintiff refused to accept the rent or renew the lease for the same 

rent. On June lst ,  1880, the plaintiff sued out a warrant under 
(420) the landlord and tenant act (Bat. Rev., ch. 64, sec. 20,) to re- 

cover possession of the demised premises, and upon the trial 
therefore, after hearing evidence and argument of counsel, the justice 
rendered judgment that the plaintiff was not entitled to recover, and 
dismissed the action a t  his cost. From this judgment the plaintiff ap- 
pealed, and notice thereof was accepted by the defendants. 

On June 2nd, the day following, the plaintiff caused a notice under 
his signature to be served on the defendants in these words: "I am 
offered by a re8ponsible party $350 for the rent of my store-room and 
cellar, now occupied by you, for the year beginning June ls t ,  1880, 
and ending 31st May, 1881. You can have the refusal of i t  at  that  
price. If you want to  keep it, notify me a t  once; otherwise I demand 
possession." 

On the same day after service of the notice the plaintiff sued out 
a second warrant for the possession of the same rooms, which coming 
on for trial immediately before the same justice, he adjudged that the 
plaintiff recover the premises and the rent due under the former con- 
tract for the preceding month. 

From this judgment the defendants appealed, and upon its rendi- 
tion, the plaintiff recalled his appeal in the former cause. The de- 
fendants on the hearing before the justice and upon the trial in the 
superior court set up as a defence to  the action: 

1. That  under the covenant for renewal they were entitled to a 
lease of the premises for another year on the same terms and condi- 
tions, and were not wrongfully holding over. 

2. That  the former proceeding and the final judgment therein were 
a bar to  this action. 

3. That if entitled to recover the plaintiff could have damages as 
rent a t  the rate of that  of the preceding year, up to  September 

(421) lst ,  when the defendants abandoned the premises. 
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The court ruled that the covenant did not obilge the plaintiff 
to a continuance of the lease for another term a t  the same rental 
price, and that  his offer of the premises a t  the increased rent of $350, 
of which he had a bona jide offer from another, was a conipliance with 
tlie stipulation that  the defendants should have the refusal. 

The instruction upon the second point was, that  if in the first trial 
the adjudication was against the plaintiff because he had not then 
made a tender of the rooms a t  the higher rent, while such tender had 
been made and refused before the coinmencement of this action, this 
element of difference in the cases, not passed on before, would dis- 
tinguish them and prevent the application of the estoppel. 

And, upon the third point, the jury were directed to give such dam- 
ages as the plaintiff had sustained, not only the rent for the three 
months' occupancy, but measuring his losses in the inability to rent 
out afterwards, in consequence of their withholding, to other ten- 
ants. The jury assessed the damages a t  $200; and from the judg- 
ment rendered upon the verdict the defendants appeal to  this court. 

iMessrs. Dillard & ':Morehead and J .  S. Staples, for plaintiff. 
Messrs. Scott & CaldweLl, for defendants. 

SMITH, C. J., after stating the foregoing. We do not concur in 
his Honor's interpretation of the plaintiff's contract in reference t o  
the optional renewal of the lease given to the defendants. The mean- 
ing of tlie clause allowing them the refusal of the premises for another 
year, like the not unusual covenant of renewal found in leases and of 
equivalent force, ascertained from the language employed to express 
the conlmon intent of the parties, is, that  the defendants may have 
the rooms for the next succeeding year a t  their election on the 
same terms and conditions, and on payment of the same rent. (422) 
The lessor can no more increase the rent or vary the manner 
of payment, than he can the other provisions of the existing instru- 
ment under which the defendants hold possession. To allow the plain- 
tiff t o  change the terms of the proposed renewal is to remove the bind- 
ing force of his obligation altogether. "A covenant to let the premises 
to  the lessee a t  the expiration of the term, without mentioning any price 
for which they are to be let; or to renew the lease upon such terms as 
may be agreed on," in the words of 3Ir.  Taylor, "in neither case 
amounts to a covenant for renewal, but is altogether void for uncer- 
tainty." Tay. Land. &: Ten., Sec. 333. 

The true and reasonable construction of a contract expressed in such 
general terms is thus stated by the same author in the preceding sec- 
tion: "A covenant that  the lessee shall have the refusal of the prem- 
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ises at the expiration of the lease for a specified time, is a covenant to 
renew the lease at the same rent for such term. It is violated by the 
lessor if he refuses to renew the lease, except a t  an increased rent. " 

B +$ ilnd the lessee in such case is not obliged to wait until the 
actual termination of the lease, before he makes his election to have 
the lease renewed. For the lessor is bound to renew when the lessee 
makes his election and demands the renewal." 

This statement of the law is sanctioned by an express adjudication 
of the Court of Appeals of New York in Tracy v .  Alb. Ex. Co., 3 Seld. 
473, the essential features of which are represented in the present 
case. We state the material facts of i t :  The lease was made in 
February, 1847, for the term of two years and six months from the first 
day of November preceding, a t  an annual rent of $1000 payable in 
quarterly installments, and contained this covenant: "The said 
party of the first part to have the refusal of the premises a t  the ex- 

piration of this lease for three years longer." On February lst, 
(423) 1849, the lessee demanded the new lease for the specified term 

of three years, and at the same rent. This was refused by the 
lessor, the defendant, unless the lessee, the plaintiff, would agree to 
pay a t  the rate of $1200 a year. Subsequently the plaintiff assented 
to  the increase and accepted a new lease for one year a t  that sum, 
to  prevent the premises from being rented to another, and himself dis- 
possessed, and paid the amount under protest. He  then brought his 
action to  recover the excess of $200, and did recover it. The court say: 
"The plaintiff, in February, 1849, made his election and demanded 
performances. Defendant refused unless he would take the renewal 
a t  an enhanced rent, and gave notice that unless this was accepted he 
would rent to another. This constituted a breach of the covenant. 
There are several decisions that a covenant in a lease to  renew it, 
without providing in respect to the term to be granted, or the amount 
of rent to  be paid, implies a renewal for the same term and rent." 
See 4 Kent Com., 108. Renoud v .  Durham, 34 Conn., 512. 

When the defendants three days before the end of the term made 
their election to renew, proffering the rent for the month and a second 
lease with the same provisions, except in its adaptation to the time 
'of the new term, and the plaintiff refused both, as he had in January 
and February preceding declared his intention that they should not 
have the store another year, and their occupation must cease with the 
end of their present term, the plaintiff violated his covenant to  renew. 

While this provision for renewal is not itself a renewal so as to  
vest an estate in the defendants for the successive term, it gave them 
an equity, which, while it cannot be specifically enforced in the court 
of a justice, will be recognized as a defence to  a proceeding for the 
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ejectment of the defendants under the summary process provided 
in the statute against tenants holding over after the expiration (424) 
of their term. 

The defendants having exercised their right to  demand a renewal 
of the expiring lease were entitled to it, and to remain in possession, 
as  long as they complied with its requirements and conditions, until 
the last day of May, 1881, and they are responsible for the accrued 
rent. It is true the plaintiff, disavowing his obligation, was endeavor- 
ing to put the defendants out of possession, and the defendants were 
ixeanyliile wiih equal earnestness and niore success asserting their 
right under the contract to retain the possession, and as we sustain 
them in their claim of right, they must take it cum onere and pay the 
rent. 

This view of the case dispenses with the necessity of considering and 
determining the other matters of defence, and disposes of the appeal. 

There must be a new trial, and it  is so adjudged. 
Error. Venire de novo. 

Cited: Lutx v. Thompson, 87 N.C. 337; Douyherty v. Sprinkle, 88 
N.C. 301; Berry v. Henderson, 102 N.C. 527; Bell v. Howerton, 111 
N.C. 73; Holden v. Warren, 118 N.C. 327; Vance v. Vance, 118 N.C. 
868; Fidelity Co. v. Jordan, 134 X.C. 238; Levin v. Gladstein, 142 N.C. 
494; Barbee v. Greenberg, 144 N.C. 432; Sewing Machine Co. v. Bur- 
ger, 181 N.C. 247; Grocery Co. v. Banks, 185 N.C. 151; Fertilizer Co. 
v. Bowen, 204 N.C. 377; Realty Co. v. Logan, 216 N.C. 28. 

W. H. HUGHES V. J. W. NEWSOM AKD OTHERS. 

Claim and Delivery, Bond in-Duty of Sheriff-Oficial Bond, 
Breach of-Statute of Limitations. 

Where, i n  claim and delivery, a sherid returned the property to the defendant 
who gave a bond merely to indemnify the sheriff, and not such as the law 
requires in such case, Held to be a breach of the sheriff's official bond, fo r  
which an action could be a t  once instituted; and hence the statute limiting 
the time to sue upon official bonds to six Fears, began to run, and mas in no 
waF affected by the time a t  which the action of claim and delicery termi- 
nated. 

CIVIL ACTION tried a t  January Special Term, 1882, of NORTH- (425) 
AMPTON Superior Court, before Graves, J. 
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This action is brought on the official bond of the defendant, Newsoin, 
as sheriff of Northampton County, given in 1873, and on which the 
other defendants were his sureties. The case was submitted to the 
judge upon the following state of facts: 

On the 19th of March, 1873, the plaintiff commenced an action for 
claim and delivery for certain horses, against one Capehart, return- 
able to  the spring term of said superior court, and on the same day 
procured an order to  be issued to said sheriff commanding him to 
take the horses from the possession of Capehart and deliver then1 to 
the plaintiff. The sheriff immediately executed the order, so far as 
to  take the horses into his possession, but returned the same to Cape- 
hart upon his giving to him an undertaking, not, as the statute directs, 
for the delivery of the property to  the plaintiff in case such delivery 
should be so adjudged, or for the payment of such sum as might be 
recovered against him in the action, but merely to save harmless and 
indemnify the sheriff from all loss on account of his having so restored 
the property to him. 

This action for claim and delivery pended in said court until Jan- 
uary Term, 1878, when the plaintiff had a judgment against Cape- 
hart for the possession of the horses, or, in case of their non-delivery, 
for the sum of $140 as their value, and for damages for their deten- 
tion, and for costs, under which he caused an execution to  issue, which 
was returned nulla bona. 

On the 11th of September, 1879, the plaintiff brought this action, 
assigning as a breach of the condition of said official bond, the failure 
of the sheriff to take from Capehart such an undertaking as the statute 

directed, before restoring to him the possession of the horses. 
(426) The defence relied upon is the statute limiting the time within 

which actions shall be brought upon bonds of public officers to 
six years. 

Upon the foregoing facts the court held that  the plaintiff's cause of 
action was barred by the statute, and gave judgment for the defend- 
ants, from which the plaintiff appealed. 

Mr. R. B. Peebles, for plaintiff.  
Messrs. S. J .  Wright  and Will is  Bagley, for defendants. 

RUFFIN, J. This court can perceive no error in the ruling of the 
court below. The instrument taken by the sheriff from Capehart (the 
defendant in the original action) was in direct violation of the duty, 
which as an officer he owed to the plaintiff; besides that,  i t  was void 
on the ground of public policy, as being intended as an indemnity to  
a public officer for omitting to do that  which the law, as well as the 
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positive order of tlie court, injoined upon him to  do. His taking such 
an instrument was a clear breach of his bond, which exposed him and 
his sureties to  an ininiediate action a t  the instance of tlie plaintiff; 
and there can be no possible reason, so far as we can see, why the 
statute of limitations did not begin a t  once to run, or why i t  had not 
ripened iiito a bar a t  the institution of the present action. 

The case is clearly distinguishable from Governor v. Munroe,  15 
N .  C., 412, where a sheriff to  whom a capias ad satisfaciendum was 
directed, failed to  take from the defendant a bail bond, such as the 
lam d i r r c t e d .  and i t  mas held that  for this breach of his bond. neither 
he nor his sureties mere protected by the statute of limitations, until 
six years after final judgment in the original action. But  the decision 
was put expressly on the ground tha t  the statute, itself, declared 
tha t  in such case the  sherzff should be deemed t o  be special bail, 
to  be proceeded against as bail in other cases-thus creating what 
Judge GASTOK called a continuing du t y ,  until the consumma- 
tion of which the statute could not run, as until then the default (427) 
was not complete. 

So i t  is too froin Gallarati v .  Orser, 27 K. Y., 324, to  which we were 
also referred by counsel, where it was held that  a sheriff who had 
failed to  take a replevin bond as prescribed by law, could not be 
sued for his failure until after the final judgment in the main action. 
But  this was because the New York Code contains, what ours does not, 
a provision m-hich makes the sheriff, guilty of such default, liable just 
a s  a surety in a proper undertaking would be. 

I n  the case now before us, there was no continuing duty;  but the 
default, when once committed, was absolute and complete. It is 
true that  in an action against the sheriff and his sureties, begun before 
the judgment fixing his title to the property, the plaintiff might have 
encountered greater difficulty in establishing his claim as against these 
defendants, and the extent of his damages by reason of the officer's de- 
fault;  still, this was a mere question of convenience, or of evidence, 
and not one of right or diligence. I n  no case, and as to  no question, 
could the judgnient in the original action conclude these defendants, 
as they are in no way privy to the defendant in tha t  action, or parties 
to the record. And hence there could be no reason for postponing the 
commencement of this action until the determination of the other, and 
none, why the running of the statute should not irnniediately follow 
upon the commission of the breach. 

Our conclusion therefore is that the judgment of the court below 
must be affirmed. 

No error. Affirmed. 

335 
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Cited: Shackelford v. Staton, 117 N.C. 75; Mast v. Sapp, 140 N.C. 
541. 

W. L. KIRKMAN v. L. PHIPPS a m  OTHERS. 

Jurisdiction-Executors and Administrators. 

The superior court has jurisdiction of an action by an administrator against 
the widow, heirs a t  law, and all other parties interested, for a n  accolunt and 
restraining order, in which i t  is alleged, that  the intestate in his lifetime 
executed several mortgages upon his land-had many dealings mith the 
mortgagee-made sundry payments upon the debt--mortgagee was threat- 
ening to sell the land;  also, that  there were alleged judgment liens upon 
the land-and that  payments had been made on same for which proper 
credits were not given. 

MOTION of defendants to dismiss for want of jurisdiction, heard a t  
January Special Term, 1882, of GUILFORD Superior Court, before 
Gudger, J .  

The plaintiff is the administrator of G. W. Phipps, deceased, and 
the defendants are the judgment and mortgagee creditors of the de- 
ceased, and his widows and heirs a t  law. 

The complaint alleges that  the intestate died insolvent, having con- 
veyed most of his property by way of mortgage to  the defendant, 
McAdoo, in his life time, and the residue being required to  make up 
his widow's year's support; that  he was also owner of two tracts of 
land-one containing 202 acres, and the other 165 acres-upon which 
he had given to McAdoo four mortgages, dated respectively, April 18, 
July 29, September 11, December 16, in the year 1876; and that an- 
terior to  these, judgments had been taken against him by Paul Coble 
(the intestate of the defendants Coble and Hardin) and docketed in 
December, 1875, and thereby made to constitute liens on his said 
lands. 

The plaintiff further alleged that  the intestate had many dealings 
mith McAdoo, and made him many payments, as well in money as 

produce, which ought to  be credited on the several mortgages; 
(429) and that without an account taken it  was impossible to  know 

certainly whether anything is still due upon the debts thus 
secured, and if so, how much, and that notwithstanding this, the de- 
fendant McAdoo was threatening, and had already advertised, to sell 
the land under said mortgages. It was also alleged that payment had 
been made by the intestate upon the Coble judgments, for which proper 
credits had not been given. 

336 
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The prayer of the complaint is that an account be taken to ascer- 
tain what balances, if any, are due to McAdoo on his mortgages, and 
t o  Coble on his judgments; and that  the land be sold under order of 
court to  satisfy the same, and the proceeds applied under its direc- 
tion, and in the meantime the defendant, McAdoo, be restrained from 
selling under the mortgages. 

Neither one of the creditors answered the complaint, but the widow 
and heirs a t  law filed an answer in which they aver that  they had paid 
t o  hlsAdoo much the larger part of the amount secured to him under 
the chattel mortgage given him by the intestate, and had also made 
him considerable payments upon the debts secured by mortgage on 
the land; and also, to  Coble upon his judgments; and they ask that 
an account may be taken of said debts, and in the meantime that  
plaintiff may be enjoined from taking any steps to  sell the land of the 
intestate. 

By  consent of all parties, a reference was ordered to  ascertain what 
was due on the secured debts, and upon the coming in of the referee's 
report, the heirs filed exceptions thereto, which were allowed, and 
then moved to distniss the action upon the ground that  the court had 
no jurisdiction, but that the same pertained exclusively to  the pro- 
bate court. 

His Honor refused the motion to dismiss, and gave judgment di- 
recting a sale of the land and an application of the proceeds, first, to 
the Coble judgments, and next, to the debts due McAdoo ac- 
cording to the dates of his several mortgages; and further di- (430) 
recting the surplus, if any, to be paid to plaintiff to  be used in 
paying the costs and charges of administration and the other debts of 
his intestate. Whereupon the defendant heirs appealed, assigning as 
error the refusal to  allow the motion to dismiss the action. 

iMessrs. Scott & Caldwell, for plaintiff. 
Mr. J .  A. Barringer, for defendants. 

RUFFIX, J. The appellants certainly have no reason to suppose that 
a whit more favor will be extended to their motion than in the strictest 
law it is entitled to-delayed as it  was to  the last moment in the prog- 
ress of the action, and until after they had assented, so far as by their 
conduct they could assent, to the jurisdiction of the court, and had 
asked and received its aid in the premises. 

It is not, however, in our opinion, necessary to  rely upon any im- 
plied waiver on their part, in order to  sustain the court's jurisdiction 
of the cause. 

337 
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The action is not in form or scope, as counsel seem to think, a spe- 
cial proceeding instituted for the purpose of obtaining a license to 
sell the land of the intestate for assets; nor is i t  one that properly, 
much less exclusively, belongs to the probate court. I t  is simply an 
appeal to  the equitable powers of the court to avoid a sale and con- 
sequent sacrifice of the intestate's property, until the uncertainty and 
cloud thrown upon it by the numerous and conflicting liens can be 
cleared up, and the true amount and character of the indebtedness 
accurately ascertained. To take such action, falls strictly within the 
line of the plaintiff's duty as administrator-it being incumbent on 
him to protect the general creditors of the estate, as well as to ad- 
just the respective rights of the judgment and mortgage creditors- 
and the relief sought was such as could be conveniently and effectually 

administered by a court of equity only. It was upon grounds 
(431) exactly analogous that  the jurisdiction of the court was upheld 

in Pegram v. Armstrong, 82 N. C., 326, and Gulley v. Macy, 
81 N. C., 356. 

Having jurisdiction for such purposes, and having taken cognizance 
of the cause, the court had the power and rightfully exercised it, to 
settle every question and give complete relief to  all the parties. 
What earthly good could accrue to any one from an order of dismission 
a t  this stage of the case? I ts  only effect could be t o  dissolve the in- 
junction, and thus leave the way open to the defendant, McAdoo, to 
sell immediately, and for his single benefit, under his various mort- 
gages, and thereby produce the very inconvenience which it  is the 
object of the action and the policy of the law, to  avoid. 

Even after a sale by him, and unless the purchaser should volun- 
tarily satisfy them, the judgments liens, though entitled to  priority 
over all other claims, could only be enforced through some proceed- 
ing to  which the administrator and heirs are parties-thus proving 
that  there could be no course pursued, so simple and satisfactory, as 
the one taken by the plaintiff, of bringing all the parties before a 
court competent to  have every necessary inquiry and account taken, 
and to administer the rights of all in one proceeding. See Hinson v. 
Adrian, ante, 61. 

There is no error. Let this be certified to  the court below that 
the cause may be proceeded with according to law. 

No error. Affirmed. 
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STATE EX REL. FRED. ROGERS v. X. R. ODOM AND OTHERS. 
(432) 

Clerk of Superior Court, Bond of Xot  Liable for His Acts as 
Receiver, Except Under Statute. 

1. The sureties upon the bond of a clerk a re  not liable for the misappropriation 
of funds which came into his hands as  l ' ece i~e l ' ,  and over which the court 
had acquired no control. 

2. But where the appointment of receiver is conferred upon him under the 
statute authorizing the court to commit the estate of an infant to "some 
discreet person," i t  was he ld  that  the same is protected by his bond as  
clerk. Bat. Rev., ch. 63, secs. 22, 47. 

CIVIL ACTION, tried a t  Fall Term, 1881, of KORTHAMPTON Superior 
Court, before Gilrner, J. 

This case was tried upon complaint and demurrer. The allegations 
of the complaint are as follows: The defendant Odom was clerk of 
the superior court of Northampton County in 1879, and the other de- 
fendants were the sureties on his bond as such. At Spring Term, 1879, 
of said court, the relators, being infants without guardian and entitled 
to  one thousand dollars each in a fund arising from a life policy in the 
"Virginia Protective Life Insurance Company," upon the life of their 
deceased father, filed their petition by their mother as their next 
friend, in which it  was alleged to be "necessary that  a receiver be ap- 
pointed to collect, receive and manage said money for their use and 
benefit, and prayed judgment that  Noah R.  Odom, clerk of said supe- 
rior court, be appointed receiver of said fund with power to  sue for, 
collect, receive and manage the same for their use and benefit." 

At the same term, "it was adjudged by the court that the said N. R. 
Odom, clerk of the superior court of said county, be appointed re- 
ceiver of said fund, with power and authority to  sue for, collect, 
receive and manage the same for the proper use and benefit of (433) 
said minors." The said Odom, being clerk as aforesaid, and re- 
ceiver, collected the money from the insurance company, and having 
converted it  to his own use and become insolvent, failed to  pay the 
relators, though demanded of him. And they thereupon bring this ac- 
tion, in which they seek to recover the amount so collected from the 
defendant Odom and his sureties. 

The grounds assigned for the demurrer are: 
1. The facts alleged in the complaint do not constitute a breach of 

the bond sued on. 
2. The facts alleged do not show that the money mentioned in the 

complaint was received by the defendant Odom "by virtue or color of 
his office," as clerk of the superior court. 
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3. It does not appear from the complaint that the judge of the 
superior court had jurisdiction to appoint a receiver of the estate of 
the relators. 

From a judgment sustaining the demurrer the plaintiffs appeal. 

M r .  Thomas N .  Hill, for plaintiff.  
Messrs. R. B .  Peebles and Reade, Busbee & Busbee, for defendants. 

RUFFIN, J. The order of the superior court admits of but one con- 
struction. After appointing N. R. Odom, clerk of the superior court, 
receiver of the fund, i t  confers upon him "the power and authority 
to  sue for, receive, collect and manage the same for the benefit of the 
minors." 

The fund therefore came to his hands as receiver, and was never held 
by him in any other capacity. So that the principal, and in fact, the 
only question necessary to be considered is, whether a liability attaches 

t o  his sureties as clerk, for the misappropriation of the fund 
(434) so received and held; and as to  this, we concur in the opinion 

entertained by his Honor who presided in the court below. 
As he seems to have done, so do we look upon the appointment of 

receiver as altogether distinct from the office of clerk, and as imposing 
duties in no wise appertaining to  that office, and which do not fall 
within the covenants of the bond given as clerk. And we know of 
no principle which can justify a court in extending the undertaking of 
a surety beyond the terms and spirit of the contract into which he 
has entered. 

That  the two offices are wholly disconnected, appears to  be certain 
from an examination of the authorities. I n  3 Daniel's, Ch. Prac., 1972, 
i t  is said, that  the rule in England is that  a master in chancery cannot 
be appointed a receiver, because i t  is his duty to  pass upon the ac- 
counts of those who hold such appointments under the courts. Again, 
i t  is said in High on Receivers, Sec. 71, that  while there are some re- 
ported cases in which the courts have appointed their clerks as re- 
ceivers, yet the clerk is not by virtue of his office a receiver of the 
court, his functions being entirely distinct from those of receiver. I n  
Waters  v. Carroll, 9 Yerger, 102, the supreme court of the state of 
Tennessee held that  the offices of clerk and master in chancery, and 
of receiver, are in their nature and functions distinct, and that the 
sureties of a person as clerk and master would not be liable for the 
loss of money held as receiver; and this decision has been twice ap- 
proved by the same court in Williams v .  Bowman, 3 Head., 681, and 
State  v .  Blakenzore, 7 Heisk., 638; and by the supreme court of Illi- 

340 



N. C.] FEBRUARY TERM, 1882. 

nois in Hammer v. Kaufman, 39 Ill., 87, where it is said that the 
clerk is not by virtue of his office a receiver of the court, or bound 
against his will to act as such. 

By reason of a practice which has so long obtained in the courts, 
that  parties are presumed to know of it  and to contract with refer- 
ence to  it, the clerks of the courts may have committed to  their 
keeping and management funds that have, for any reason, been (435) 
brought under the actual custody or immediate cognizance of 
the court; or by virtue of some express statute, they may by direction 
of the court be charged with the duty of selling property and with the 
collection and preservation of the proceeds; and in all such cases the 
sureties on the official bonds, equally with the principals, are bound 
for the safety of the funds, and the faithful performance of every duty 
pertaining to  the trust. 

Many of the decisions of this court bearing upon the subject were 
brought under review quite recently, in Kerr v. Brandon, 84 N. C., 
128, and the grounds upon which they rested adverted to. We still 
adhere to  them all, as well as to  the cases cited by counsel in their 
briefs. But we know of no authority which would warrant the court 
in affixing to  the office of clerk a responsibility for a receivership, such 
as this, of property over which the court had not only acquired no 
control, but which consisted merely of a debt due from a foreign cor- 
poration, and was thus wholly removed from the court's jurisdiction. 
Such an appointment as receiver is as absolutely distinct from the 
office of clerk as if the two had been filled by different individuals, and 
could never have been within the contemplation of the sureties, when 
contracting for the fidelity of their principal in his capacity of clerk. 

The clerks of our superior courts give bonds in the sum of ten thou- 
sand dollars merely conditioned to be void if they shall account for 
and pay over "all moneys and effects which may come to their hands 
by virtue or color of their offices," etc. Bat. Rev., ch. 17, sec. 137. 
The primary object of these securities has been generally thought to  be, 
to  insure the certain payment of such sunls as may be paid into office 
upon executions, the fees due to officers and private individuals, the 
fines and amercements due the state, and the like; and yet how 
slight a protection do they afford if held to  embrace, as well, 
property of all sorts, that  may be received by virtue or color (436) 
of every receivership, that may be conferred upon the incum- 
bents of those offices. 

Take for instance the receivership of a railroad-grown so common 
of late. Can any one suppose that a court could, in the mere exercise 
of its discretion, impose such a burden upon its clerk and require its 
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acceptance? To say nothing of the inconvenience to  the public, by 
reason of the loss of the officer's time and attention to  duties more 
properly belonging to the office, would it not be considered in the high- 
est degree unjust and unreasonable to attach a liability, so unex- 
pected to his sureties, whose contract touched the clerkship alone? if 
so, why not then in this case, in which the principle is exactly the 
same, though the risk may be less as to  the amount involved. Every 
consideration, therefore, whether it  be the weight of authority or of 
right principle, constrains us to sustain his Honor's ruling in the court 
below, as being just to  the defendant sureties, though i t  result in a 
loss to the plaintiffs. As said in State v. Long, 30 N. C., 415, these 
parties are liable upon a contract expressed in definite terms, and 
their liability cannot be carried beyond the fair meaning of those terms, 
read in the light of the statutes defining the duties of the clerk, and the 
powers of the court and its well known practice and custom. 

To avoid misunderstanding in future, we deem it  proper to  notice a 
position taken by defendants' counsel and argued with ingenuity, 
t o  the effect that  the sureties of a clerk could not be held responsible 
for his good conduct as receiver under an appointment conferred upon 
him by virtue of the statute (Bat. Rev., ch. 53, secs. 22 and 47,) which 
authorizes the court a t  the instance of the solicitor of the district to  
commit the estate of an infant having no guardian, or whose guardian 
has defaulted, to "some discreet person." In  the corresponding sec- 
tions of the Revised Code the words employed to designate the person 

to be appointed, are, "the clerk and master or other discreet 
(437) person," and the argument is that  by thus changing the phrase- 

ology, the legislature manifested its intention that  such ap- 
pointments should no longer be conferred upon the officers of the court. 
I n  this view of counsel we cannot concur, but rather think that  the dis- 
crepancy between the two statutes resulted from the fact, that  about 
that  time the office of clerk and master was abolished, and hence all 
mention of i t  was omitted. The court cannot but take notice of the 
fact that since the new statute, the court has been in the habit of be- 
stowing such appointments upon their clerks, oftentimes against their 
will, and under the conviction that their bonds afforded protection for 
the funds and effects committed to them, and that according to the 
understanding of all parties both before and after the acceptance of 
the office of clerk, the courts had the right to  do as they have done; 
hence we conclude that in such cases the sureties are accountable, the 
office being taken cum onere. 

But  in this case there could have been no such understanding of the 
parties, and the sureties on the defendant Odom's bond, as clerk, were 
properly acquitted of all liability to the plaintiffs. 
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No error. Affirmed. 

Cited: Xyrne v. Bunting, 91 N.C. 51; Presson v. Boone, 108 S .C .  83; 
Waters v. Melson, 112 N.C. 93. 

:%. B. PEEBLES v. JOHN W. PATE. 

Execution-Ejectment, Evidence in. 

Where there have been a previous lei-y and sale, a subsequent execution confers 
no authority to  resell the same premises; its operation is confined to other 
property of the debtor. And this the defendant in the execution may show 
in a n  action by the purchaser to recover the land. But  the rule does not 
apply to executions issued upon different judgments against the same 
debtor. (For  present form of final process see section 261. of the Code.) 

CIVIL ACTIOX to  recover land, tried a t  Fall Term, 1880, of (438) 
X T ~ ~ ~ ~ ~ ~ ~ ~ ~ ~  Superior Court, before Graves, J. 

The plaintiff claimed title to  the land in dispute under an execution 
sale, and produced in evidence the record of a judgment recovered in 
the superior court of Northampton by Mary E. Phillips against the 
defendant for a debt contracted prior to January, 1865, and execu- 
tion thereon issued on June 8th, 1874, to the sheriff, his deed convey- 
ing the land, and proved the sale pursuant to  the reguirements of law. 
H e  also read the sheriff's return on the execution in these words: "After 
due and lawful advertisement a t  the court house in Northampton 
County and four other places in said county, I did, on the 7th day of 
November, 1874, expose to  sale, and sell, a t  public auction to the higli- 
est bidder for cash, the two tracts of land mentioned in the levy, when 
and where R.  B. Peebles became the last and highest bidder for the 
same in the sum of five dollars each, complied with the terms of sale 
and was declared the purchaser." (Signed by Jas. W. Newsom, Sheriff). 

The defendant admitted his possession of the land and the value of 
its rental. 

To  impeach the plaintiff's title and show that  he acquired no estate 
under the sheriff's deed and the proceedings antecedent to  its execu- 
tion, the defendant proposed to prove and read certain other entries 
endorsed upon the execution exhibited by the plaintiff and under 
which he purchased, to  wit: 

*RUFFIN, J., did not sit  on the hearing of this case. 
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"August 9th, 1873. This day levied this execution upon a tract 
of land containing twenty-four acres more or less, and upon one other 

tract of land containing two hundred and fifty acres, more or 
(439) less, the property of John W. Pate, to satisfy this execution and 

costs." (Signed by Newsom, Sheriff). 
December 6th, 1873. Received two hundred and two dollars from 

the sale of the above named tracts of land purchased by Wm. T.  
Stephenson of which thirty 99//100 dollars are costs and commissions, 
and one hundred sixty-eight 78/100 dollars, debt and interest in part 
of this execution. (Signed by Newsom, Sheriff.) 

December 22nd, 1873. Received of J .  W. Newsom, Sheriff, the sum 
of one hundred sixty-eight 78/100 dollars in part of the within exe- 
cution. (Signed by R. B. Peebles, Attorney for J .  J. Long.) 

Received of W. T.  Stephenson, administrator de bonis non of Newitt 
Harris, the sum of sixty-five and 70//100 dollars in full of balance on 
this execution. (Signed R. B. Peebles) . 

The defendant proposed further to  show that on June 30th, 1873, 
a previous execution was sued out on the same judgment and delivered 
to  the sheriff who returned it  to  the next term "not satisfied" and with 
a levy on the same two tracts of land in the form and words found on 
the execution under which the plaintiff bought, and that  on October 
17th, 1873, a second execution issued, bearing the same entry as the 
preceding, and which was returned by the sheriff with his endorsement 
of his action under it, and the attorney's receipt, as transferred to  
the last as already recited. 

He also offered to  prove the sale to Stephenson and the sheriff's 
deed to him for both tracts executed in December, 1873. 

The evidence was ruled out as inadmissible in this action, and the 
defendant excepted. The plaintiff had a verdict and judgment, and 
the defendant appealed. 

;Mr. R. B. Peebles, for plaintiff. 
Mr. S. J. Wright, for defendant. 

(440) SMITH, C. J., after stating the case. The rule laid down in 
the cases cited for the plaintiff is too well established t o  admit 

of controversy that  ('a purchaser a t  sheriff's sale, as against the de- 
fendant in the execution who withholds possession, is entitled to re- 
cover as of course, and the defendant cannot justify his act of refus- 
ing to give up the possession on the ground of title in a third person." 
Wade v. Saunders, 70 N. C., 277; McEntire v. Durham, 29 N. C., 151. 
See also Leach v. Jones, ante, 404. 
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But to  operate as an estoppel, the execution must be valid and 
sufficient t o  confer the power to  make the sale upon the officer who 
undertakes to  sell. Otherwise the attempted sale is ineffectual against 
the debtor, and this he may show in the action of the purchaser to  
recover it. I n  such cases the estoppel does not apply, and the defect 
inherent in the process relied on as authority for the act, may be 
shown by the debtor. I n  the present case the identical land had been 
sold under an execution issuing upon the same judgment and after 
a levy, and the proceeds had been applied to the costs and the resi- 
due paid over to the attorney, who bought a t  a subsequent sale, and 
these facts appear upon the process itself. 

The inquiry then is, did the writ authorize the sheriff, not to  levy 
on and sell other property of the debtor, (for i t  was clearly valid and 
effectual for this purpose,) but to resell land already sold by him, and 
debar the debtor from showing the fact. The question seems to have 
been decided in the case of Smith v. Fore, 46 K. C., 488, and upon its 
authority we are constrained to award a new trial for the error in re- 
jecting the evidence. When the case u-as first before the court, (32 
N. C., 37,) the lessor claimed title under a second writ of venditioni 
exponas issued upon a levy of a justice's execution upon land returned 
to and confirmed in the county court, and the debtor was permitted t o  
show the issuing of a previous venditioni exponas upon the same 
levy and a sale thereunder to another person. "This rendered (441) 
the levy functus oficio," say the court, "and there was no au- 
thority to  issue the second venditioni exponas under which the lessor 
purchased." The estoppel is held not to  apply, because a purchaser to  
avail himself of it, "must show a valid execution." In  a subsequent 
action (46 N. C., 488,) i t  appeared that  the lessor had sued out a writ 
of fieri facias which was levied on the same land and under a vendi- 
tioni exponas it  was again sold to  the lessor. It also appeared that  the 
first purchaser had leased the land to a son of the debtor, and sub- 
sequently sold i t  to him, and both resided upon the land. 

The court held that the son, the defendant, was confined to such 
defences as were open to the debtor, and NASEI, C. J., proceeds thus: 
"A purchaser a t  a sheriff's sale, to show a good title, must exhibit a 
valid execution, authorizing the sale. If he does not, his case does not 
come within the principle before stated, that a debtor, whose land had 
been sold under execution, cannot contest the right of the purchaser 
to  possession." Referring to the statute which provided for the issue 
of a fieri facias when the sale under the venditioni exponas did not 
satisfy the debt, he adds: "The f i .  fa., then, under which the plaintiff 
claims (as all other fi. fas.) issues against the goods and chattels, 
lands and tenements of the defendant, and authorizes the sheriff to  
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collect only the balance remaining due upon the judgment after the 
sale of the land. But in this case it issues for the whole judgment, and 
was levied upon the very same land which had been levied upon under 
the magistrate's judgment. This surely could not have been the in- 
tention of the legislature. The land did not a t  the time of the levy of 
the fi. fa.  belong to Lewis Fore, Sr.;  he was living with his son, Lewis 
Fore, Jr., upon the land, and the latter was the tenant of Davis, who 
had purchased under the first venditioni exponas. In  law the posses- 

sion was in Lewis Fore, Jr., and the father would not have been 
(442) estopped to deny the title of the plaintiff b y  showing the defect 

in i t ,  namely, that the venditioni exponus is  not a valid one." 
The principle seems to be that when the record shows a previous levy 

and sale, a subsequent execution does not confer authority to resell 
the same premises, and its operation must be confined to other prop- 
erty of the debtor. The present form of final process directs, when 
no personal estate can be found, that  the judgment be satisfied "out 
of the real property beIonging to the debtor on the day when the 
judgment was docketed in the county or at any time thereafter." C. C. 
P., Sec. 261. 

When any lands thus liable have been sold, the authority conveyed 
in a second writ, especially when an endorsement shows the fact of a 
previous valid sale, would seem to be limited to  other unsold lands 
of the debtor. The authority to make the sale as in case of a vendi- 
tioni exponas, following a levy, is exhausted as to  the lands already 
sold upon process issued on the same judgment. Of course the rule 
has no application to  executions issued upon different judgments 
against the same debtor, nor to  the case of an attempted and inef- 
fectual sale. 

The plaintiff bought, not only with the constructive notice furnished 
by the endorsement upon the writ under which he derives title, but 
with actual notice, for he received a portion of the proceeds of the 
first sale applicable to  the debt. It is true that  in the case from which 
we have quoted, the action was against Lewis Fore, Jr., who was in 
possession with the judgment debtor, under a lease from the first pur- 
chaser, but the court restricts him to the same defences and decides 
that  the judgment debtor himself could defeat the recovery by show- 
ing title in the first purchaser, and the want of authority in the officer 
under the last writ to  sell and transfer to  the lessor any estate in the 

land. We are unable to  distinguish the cases in principle, and 
(443) rest our decision in this case upon the authority of that  adjudi- 

cation which we do not feel a t  liberty to  disregard. 
There must be a new trial, and it is so adjudged. 
Error. Venire de novo. 
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Cited:  Peebles v. Pate ,  90 N.C. 353, 354. 

S. $1. LOCKHART, ADM'x., v. J. J. BELL. 

Agency-Contract of Purchase-Evidence-Witness. 

1. The defendant bought land of A a t  esecution sale, and contracted to convey 
the same to another upon payment of price: there a re  provisions in the 
contract to the effect that  interest is to be paid on bonds first falling due- 
the vendee to pay expenses of certain litigation-the vendor to have a lien 
on crops raised on the land to secure payment of the debt. Vendee dies, 
and the heir, who is also the personal representative, sues for a n  account 
and conreyance of title, alleging that purchase money has been paid ; Held 
on exceptions to  report of referee ; 

(1) That defendant was properly credited with amount paid for keeping 
farm in repair and providing for its cultivation, and for certain expenses 
incident to litigation; nor ought he to be charged with applying crop to 
payment of interest, as  the referee charged him with the whole sum re- 
ceived from that  source. 
( 2 )  Testimony of a witness to show the agency of A, the defendant i n  the 
execution, in effecting the contract of purchase a s  bearing upon his general 
agency for vendee in managing the farm, was competent, and the subse- 
quent agreelnent as  to rent, material to show the continuing relation of 
principal and agent; and the proof in this case sufficient to show the sanc- 
tion of the principal (intestate) to the agency. 

2. A witness odered to prove a fact which occurred out of the presence of, and 
in no sense a transaction with a deceased person, is not incompetent under 
section 343 of the Code. I t  is only when the transaction is between the 
deceased and the living party, that  the statute prohibits the latter from 
testifring. 

(RUFFIS, J., dissenting.) 

CIVIL ACTION tried upon exceptions to  referee's report a t  Fall (444) 
Term, 1880, of XORTHAMPTON Superior Court, before Graves,  J .  

The plaintiff appealed. 

Messrs.  T .  A'. Hill and R. B. Peebles, for  plaintiff. 
Messrs. D a y  & Zollicoffer and i i t d l e n  & Moore,  for defendant. 

S M I T H ,  C .  J .  The defendant having purchased a t  a sale under exe- 
cution against B. F. Lockhart a tract of land in Northampton, known 
as the "Deans Plantation," and estimated to contain eight hundred and 
twenty-six acres, on December 16tl1, 1871, entered into an agree- 
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ment with Virginia P. Eaton, t,he mother of his wife, under their seals 
for the sale of the same to her a t  the price of twelve thousand nine 
hundred thirty-seven dollars and eighty-cents, whereof was then paid 
two hundred dollars in cash, two thousand seven hundred and thirty- 
seven dollars and eighty cents in a transferred judgment and exe- 
cution against the same debtor, and the residue in four equal parts 
secured by her bonds falling due respectively on the first day of 
January of the next succeeding years and all bearing interest from 
April 1st of that  year, and payable annually. 

Upon the full payment of the purchase money, the defendant con- 
tracted to  convey the estate in the land acquired under the sale and 
the deed of the sheriff thereafter to be executed. The agreement con- 
tains a provision in these words: 

"Now although two of said bonds of $2,500 each fall due before the 
1st of January, 1874, the said Bell will not undertake to  enter on the 
premises to claim in any way forfeiture of said V. P. Eaton's claim, if 
all the said interest is promptly paid and no culpable waste committed 
until that  date. But nothing is to  be understood by this clause to 

prevent said Eaton's paying any part of the principal." The 
(445) covenant also recites that  a sum of $1294.27, due under one of 

the executions, by virtue whereof the sale was made, and be- 
longing to said Bell, is involved in a controversy in the court whence 
they issued, as to  the disposition and apportionment of the money in 
the sheriff's hands, and whatever sum he may receive from that  source 
"he is to  allow Mrs. Eaton a credit on the said bond to that amount 
so received, and as a condition precedent to  his making a title as 
aforesaid, the said Virginia agrees to pay to said Bell all expenses 
that  he may be a t  in attending the said litigation and in making her 
title also." 

The final cause is as follows: "It is expressly understood and agreed 
that  all of the crops produced upon the said plantation, which may 
belong to Mrs. Eaton, shall be bound to pay the interest and principal 
of the debt of J. J. Bell, after the payment of taxes, and the same 
shall not be disposed of to any person or in any way, except with the 
consent of said J. J .  Bell, until all of his debt is paid in full; it being 
the intent of this clause, under all circumstances, to  give the said Bell 
a perfect lien on all the crops or parts of crops produced on said 
plantation to  which Mrs. Eaton shall be in any way entitled." 

The vendee died in February, 1876, having made several payments 
on her indebtedness from crops of cotton raised on the land during her 
lifetime, and the present plaintiff, her only heir a t  law, has administered 
on her estate. B. F. Lockhart died subsequently, the parties having 
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all resided as one family from the date of the contract until interrupted 
by her death. 

The present action is for an account, the plaintiff alleging her be- 
lief that  the purchase money has all been paid, and for the convey- 
ance of the title to  the land. 

At  Spring Term, 1878, the following order was entered in the cause: 
"It appearing to  the court that this case involves the taking of an 
account between the defendant and the intestate of the plain- 
tiff, i t  is now by consent referred to Thonlas TV. Mason to take (446) 
and report to the next term of the court an account between the 
plaintiff's intestate and the defendant. It is further agreed that  the 
said reference shall be heard a t  Weldon on ten days notice." 

The referee accordingly proceeded with great care and particularity 
to  take the evidence, documentary and oral, noting such as was objected 
to  and his own rulings upon its admissibility, putting down the ob- 
noxious matter, so that if he erred his adverse rulings could be con- 
sidered and acted on by the reviewing court. He has also with equal 
attention and perspicuity found the facts in a series of separate prop- 
ositions with references to  the testimony on which they are based, 
and stated his conclusions of law as deduced from the facts. We 
think a word of commendation is due to  the referee for the fair, im- 
partial and thorough manner in which his onerous and perplexing 
labors on the investigation have been performed and reported to  the 
court. 

I n  examining the report we see that  he has met a t  every stage of the 
hearing, with exceptions to the introduction of evidence, those taken 
to the report by the plaintiff numbering near eighty, of which the court 
sustains sixty-two, overrules thirteen, and sustains in part, and over- 
rules in part the others. 

The case, accompanying the plaintiff's appeal and containing her 
assignment of errors, presents seven exceptions to  the rulings of the 
court that we are asked to consider and correct. The exceptions are: 

1. To  the allowance, as a credit to  the defendant of the sum of 
$136.10 paid by him for buildings or repairs upon the plantation, and 
t o  tenants for excess in the rent-cotton delivered above what was due, 
and the sum of $70.30 for bagging and ties used in baling. 

2. To  the admission of testimony in explanation of an en- 
dorsed credit of $450 on the bonds, interest to the end of the (447) 
year in which they were executed. This exception is not insisted 
on in this court and will not be considered. 

3. To  the receiving of the testimony of M. W. Ransom. 
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4. To  the allowance of attorney's charges and other expenditures, 
in securing the share of the proceeds of sale under execution, amount- 
ing in the whole to  the sum of $171.25. 

5. To  the finding, as a fact, the second contract between the parties 
for a renting, entered into on August lst ,  1875. 

6. To the failure to charge the defendant with the three separate 
credits of $600 each, endorsed on the bonds, in payment of interest ac- 
crued to the beginning of the respective years, 1873, 1874, and 1875. 

7. To  the reception of the defendant's explanation of the drawing 
the bonds in form, bearing interest from April 1st preceding the date 
of their execution on December 16th of the same year. 

T o  these exceptions, omitting the second, we now direct our atten- 
tion in the order of their enumeration: 

1. The equitable estate, the substantive property in the farm vested 
under the contract in the intestate, and the expenditure complained of, 
was for her benefit as owner and incurred without objection. In  legal 
effect, i t  is an appropriation of a portion of the crop to the keeping up 
the farm, providing for its cultivation, and securing a full product. 
The excess in the delivered cotton for which the tenants were paid, 
was a proper deduction from the aggregate sales,*enlarged by the 
addition of so much as belonged to then?, for which the intestate's 
estate has credit. It is but a withdrawal of the excess from the 
cotton forwarded and sold, and giving it  the residue. For the same 
reason the costs of the material used in baling were a proper deduction. 

3. The testimony of M. W. Ransom to  show the agency of 
(448) Lockhart in effecting the contract of purchase, and as bearing 

upon his general agency in obtaining and managing the farm 
for his principal, was both relevant and competent. 

4. The contract contains a provision securing t o  the intestate the 
benefit of whatever sum the defendant might recover from the sales 
of the land, and further, that the intestate shall pay to  him "all ex- 
penses, that he may be at,  in said litigation and in making her title 
also." The sums charged were expended in securing the money, with 
the whole of which she is credited by the referee. It is an obvious 
proper diminution to  be made. 

5. The rent agreement of August lst ,  1875, the fruit of the efforts 
of Lockhart and accomplished through his instrumentality, of which 
his letters furnish plenary proof, accepted and ratified in its execution 
by the principal and to which the agent becomes an attesting witness 
also, containing an express mention of the agency, was material in 
like manner as the original contract in buying, to  show the continu- 
ing relations subsisting between them as principal and agent. 
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6. The defendant ought not to be charged with the endorsed pay- 
ments of annual interest amounting to $1,800, as upon his testimony, 
it was his own appropriation of that  sum out of the receipts from cot- 
ton, and in the report of the referee he is charged with the whole fund 
received from that  source, and he would be made responsible for the 
same money twice. It is needless to elaborate the question of the 
coinpetency of the defendant to give his testimony upon the matter, 
as it is discussed in the opinion in the defendant's appeal. We will 
only add that  his testimony is partially sustained by that of the 
witness, Gooch. 

7. The subject of the last exception is disposed of in the preceding. 
Upon a careful review of the whole matter, we find no ground 

for a correction of the rulings presented for review in this ap- (449) 
peal of the plaintiff, and affirm them. This will be certified 
that  the cause may proceed in the court below. 

Xo error. Affirmed. 

I n  same case upon defendant's appeal: 

S ~ ~ I T H ,  C. J .  The controversy between the parties, though ex- 
panded into a great number of exceptioils taken during the progress 
of the investigation before the referee, and again before the judge 
upon his review of the report, is in substance confined to  the disposi- 
tion of, and responsibility for the rent of the cotton made on the 
Deans farm during the years 1871 and 1872. The crops afterwards 
raised, and which pursuant to the contract mere to be appropriated to 
the payment of the purchase nioney of the land, have passed into the 
defendant's hands, and the admitted amounts received on the sales 
of each year have been thus applied, and form charges in the account 
rendered by the referee against the defendant. The various questions 
made as to  the admissibility of evidence are material only as affect- 
ing its sufficiency to sustain the findings of fact, alike by the referee 
and the revising judge, since under the late constitutional amendments, 
in enlargement of the appellate jurisdiction of this court, the duty is 
imposed upon us to  eliminate the incompetent and n-eigh the force 
and effect of what remains, free from objection. The matters dis- 
puted in the appeal are comprehended in two inquiries, the solution 
of which in a great degree determines the result of the action, and 
they are : 
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1. Was Lockhart the general agent of the intestate, his wife's mother, 
in the management of the farm and in the disposal and appro- 

(450) priation of the rent products to the reduction of the encumber- 
ing debt? 

2. Was the delivery of the cotton received from the tenants to  the 
officers of the railroad company a t  Garysburg for transportation to  
the consignee a t  Petersburg, a delivery to the defendant so as to im- 
pose on him, and remove from her, the consequences of subsequent 
loss? 

These propositions were ruled by the referee, upon the proofs of- 
fered and received, favorably to the defendant, but his deductions of 
fact and law are reversed upon the hearing before the judge-much 
of the evidence bemg rejected and the residue held to be insufficient 
to  warrant the findings. We propose to consider these propositions 
put  into an interrogative form, and the competent and pertinent 
evidence applicable to  them, as a substantial solution of the contro- 
versy involved in the defendant's appeal. 

The principal exception taken and relied on by the plaintiff is t o  
the legal capacity of the defendant, under the proviso of section 343 
of the Code, to testify to transactions which took place between him- 
self and the alleged agent, after the death of both principal and agent, 
and to the acts and admissions of the latter, while professing to act 
as such agent and within the scope of the authority conferred. The 
subject has been discussed and a construction put upon the statute, 
deciding the very point in the case of Morgan v. Bunting, ante, 66, 
against the objection, rendering further discussion unnecessary, and 
we pass to an examination of the proofs of the general agency of 
Lockhart. 

We are clearly of opinion tha t  the referee had sufficient evidence 
before him to support his conclusion, that Lockhart was not only the 
intestate's agent in bringing about the agreement for the purchase of 
the land, but in its general management afterwards, and in collecting, 
forwarding and disposing of the products of the farm, and we think 

his Honor erred in overruling the conclusion arrived a t  and an- 
(451) nounced in the report. We are content to refer to  the more 

prominent portions of the testimony to sustain the finding of 
the agency by the referee. 

1. The farm belonged to Lockhart and was bought by the defend- 
ant  under a sale by execution against him. He  was active and in- 
terested in effecting the re-purchase by the intestate and its retention 
in the family, and in fixing the terms and conditions of the contract 
entered into for that  purpose, to  which he became a subscribing witness. 
This is an explicit sanction of the principal to the agency assumed and 
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exercised, and a ratification of what had been done in the incipient 
transactions with the defendant. 

2. The intestate, her daughter and Lockhart, the husband, consti- 
tuted a single family living in the same house, and it does not appear 
that  she ever assumed personal control of the farm or undertook her- 
self to supervise its operations, or to receive and dispose of its rents, 
a service unsuited to her sex, age and physical condition, or had any 
other person to act in her behalf. 

3. During the long interval extending over several years and up t o  
Lockhart's death, he alone did exercise supervisory authority, pro- 
fessing to derive it  from the intestate, gathering and forwarding the 
crops in her name to the consignee commission house in Petersburg, 
and her knowledge of what was done and full assent may be reasonably 
presumed in the absence of evidence to  the contrary. 

4. The contract of lease entered into in 1875, procured through the 
active and persistent efforts of Lockhart, and to which he also is a 
subscribing witness as shown in his correspondence with the defend- 
ant, is a direct and positive recognition of the agency in that trans- 
action, and in the instrument itself he is designated as her agent. 

5. The presence of Lockhart and his sons a t  times on the farm, the 
contract for putting up houses for tenants, the manner of keeping the 
accounts by the consignees and their acquiescence in Lockhart's 
control of the funds derived from sales, the making out of the (452) 
papers showing the deliveries of cotton by the tenants at the 
railroad depot, these and numerous other concurring facts developed 
in the voluminous testimony of which it  can hardly be supposed the 
principal was ignorant, strongly support the inference of a continu- 
ous authority conferred so to act, or of a ratification which is its 
equivalent. 

11. The next inquiry relates to the legal effect of the deliveries to 
the transportation agents a t  Garysburg, in shifting the responsibilities, 
for a loss arising out of the failure of the commission house to which 
the cotton was sent, from the intestate to the defendant. The change 
could not take place and the defendant be charged with the loss, un- 
less control over the cotton forwarded was then transferred to the 
defendant, so that  its future disposal was a t  his discretion and risk. 
If control was retained by the agent, it would be unreasonable, merely 
because of the executory agreement for the lien, that the defendant 
should suffer by a disaster he was unable to  avert, and which did not 
result from any want of diligence on his part. Until the cotton was 
put in the custody of the defendant, or some agency of his, and under 
his control, the perils of loss must follow the property and abide upon 
the intestate. The evidence shows this to  have been the case, that 
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no such transfer had been made up to  the bankruptcy of the con- 
signees, and that  the only money received from this source was the 
inconsiderable ratable share paid out of the bankrupt estate upon the 
proved claim. 

These general views dispose of most of the exceptions arising upon 
this appeal, and it would be superfluous to pursue them in detail. 

The exceptions numbered 14, 15 and 16 are to  the exclusion of the 
defendant's explanation of his rendered account; of the head- 

(453) ings to his letters; of the correspondence between himself and 
the agent; of the credits endorsed upon the notes; the testimony 

(unless obnoxious to the inhibitions of the Code, Sec. 343) is clearly 
relevant and proper, as otherwise inadvertent errors and mistakes 
would be beyond the reach of correction, and the truth often distorted 
or repressed. I t  remains then to be considered the bearing of the 
statute upon the defendant's capacity to show by his own testimony, 
that  the endorsement was not a transaction with the deceased, of which 
she had any personal knowledge, or could speak, if living, in explana- 
tion, but his own individual act done when she was absent, and in 
which she did not herself participate. If these circumstances could 
be proved by an indifferent witness, it is manifest the mouth of the 
defendant would not be closed against explanations necessary to a 
correct understanding of the act itself, and if required, a correction 
in  amount and date. 

It is only when the "transaction or communication" is, or appears 
to  have been between the deceased and the living party, that the 
statute interposes and prohibits the latter from giving in testimony 
relating to such "transaction or communication," and for the obvious 
reason that  the other side cannot be heard. But  the fact to  which 
the testimony is pertinent being shown to have occurred out of the pres- 
ence of the deceased, and no sense a transaction with her, (and we 
see no reason why the preliminary matter affecting the competency of 
a party to  testify may not be proved by him as well as by an indif- 
ferent witness), the statutory impediment is removed and the ob- 
jection ceases to have force. The endorsement is but evidence of a 
partial payment, capable of disproof by proper testimony, and it would 
seem equally so, when it is shown to the judge, tha t  the deceased was 
not a party and no transaction was had with her, by the testimony of 

the living person who alone made it. To  hold otherwise is to 
(454) give to  the entry the force of an estoppel excluding all ex- 

planatory evidence. 
This view of the statute is not a t  variance with the interpretation 

put upon it in Woodhouse v. Simmons, 73 N. C., 30, where i t  is held 
that  an  assignee of a note under seal cannot prove that  the debt had 
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not been paid, to repel the presumption that it had been, arising out 
of the lapse of t ime; for the denial of a transaction presumed in law 
stands upon the same footing as independent evidence offered of any 
fact. I n  the present case the entry is in the defendant's hand-writing, 
and the proposal is to show when and  here it was made, not in the 
intestate's presence but as a voluntary appropriation of proceeds of 
rent-cotton n-ith which he is charged in the account rendered by the 
referee, and to prevent a double charge against liini. 

It may be suggested in this connexion whether the administratrix 
in availing herself of this endorsement as evidence in exoneration pro 
tanto of her intestate, has not thereby herself opened the door to ex- 
planatory evidence from the defendant, but i t  is not necessary to 
decide the point. Knight v. Killebrew, ante, 400. 

We regret tha t  this is not the unanimous opinion of the court and 
tha t  Mr. Justice RCFFIN dissents as to the last point, who is unable 
from impaired health to give his reasons in detail therefor. 

JTe do not agree with the court that  the defendant ought to be 
charged with the value of the entire crops raised on the farm during 
the years 1871 and 1872, but he is liable to account and is properly 
debited with the $450, due as interest to January ls t ,  1872, and with 
$169.65 collected out of the bankrupt estate. This exception as to 
those crops is allowed, not only for the reasons already stated, but 
on the further ground that the forfeiture under the mortgage incur- 
red by the non-payment of the principal moneys falling due 
on January 1st of the years 1872 and 1873, is waived, and the (455) 
intestate was conlpellable to pay only the interest accrued to  
those dates, and thus the excess beyond interest was surrendered to her. 

JJ7hile if material to  the determination of the appeal we might sus- 
tain many exceptions to evidence admitted, we think tha t  which is 
competent to be heard sufficient to warrant the referee's finding of 
fact and his conclusion of law. The report n ~ u s t  therefore be con- 
firmed and the adverse rulings of the court in regard thereto reversed. 
The judgment must be for redemption upon payment of the intestate's 
indebtedness for the residue of the purchase nioney, and if necessary 
for a sale of the premises for the satisfaction of the debt. 

Error. Reversed. 

Cited: McRee v. Lineberger, 87 K.C. 186; Lockhart v. Bell, 90 N.C. 
504; McRae v. Malloy, 90 N.C. 526; Waddell v. Xwann, 91 N.C. 107; 
Thonzpson v. Onley, 96 K.C. 13; Hughes v. Boone, 102 K.C. 162; 
Gupton v. Hawkins, 126 X.C. 83. 



IN T H E  SUPREME COURT. [86 

R. T. STEPHEXSON v. SEABOARD & ROANOKE RAILROAD COMPANY. 

Deed, Description of Property in. 

A deed describing the property conveyed, as  "the following articles of personal 
property, to wit, 300 railroad ties" to be delivered a t  a certain price, is not 
sumciently definite to pass the title. 

i ORTHAMPTON CIVIL ACTION tried a t  January Special Term, 1882, of "\' 
Superior Court, before Graves, J. 

This was an action of claim and delivery for the possession of 307 
railroad ties. 

At the trial the plaintiff offered in evidence a mortgage given to him 
by J. T .  Buffaloe on the 20th May, 1880, and registered on 22nd June, 

1880, claiming that  i t  conveyed to him the property sued for. 
(456) The description given of the property in the deed is as follows: 

"the following articles of personal property, to  wit, 300 railroad 
ties to  be delivered a t  Kee's Crossing on the Seaboard and Roanoke 
railroad." The plaintiff also introduced as a witness the maker of 
the deed, (Buffaloe) who testified that, a t  the time he gave the mort- 
gage to  plaintiff, he had cut a little over 200 ties which were then in 
the woods; that he afterwards cut others, making in all that he placed 
upon the railroad 306, nearly 300 of which were good ties, the rest 
being "culls;" that  none of the ties were delivered a t  Kee's Crossing, 
the point designated in the deed, but were delivered to  the defend- 
ant a t  another point, under a contract made with it  for the delivery 
of the ties, before the execution of the mortgage to  the plaintiff, and 
that  the defendant had paid the witness for the ties without the know- 
ledge of the plaintiff. 

His Honor thereupon expressed the opinion that  the deed was not 
sufficiently definite, in the description of the property, to pass the 
title in the ties to the plaintiff, and in submission to  that opinion the 
plaintiff took a non-suit and appealed. 

Mr. R. B. Peebles, for plaintiff. 
Messrs. Day & Zollicoffer, S. J. Wright and D. A. Barnes, for 

defendant. 

RUFFIN, J. We concur in the view taken by his Honor. While it  
cannot be expected that a mortgage should set forth a description of 
the property conveyed with such certainty that it may be identified 
by the terms of the instrument alone, and without the aid of evidence 
aliunde to fit the description to the thing, still i t  is necessary that i t  
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should furnish some description of the property accompanied with 
such certainty as will enable third parties, aided by inquiries which 
the deed itself suggests, to  identify it. 

This latter has been held sufficient, under the maxim id cer- (457) 
tum est quod certum reddi potest, and from necessity-it being 
many times impossible to set out such a description of the thing con- 
veyed, as would in itself be absolutely certain and complete. But a 
less degree of certainty will not suffice, and especially under our regis- 
t ry  laws, the fundamental policy of which is to  give such notice to 
third parites as will enable them to deal securely with reference to 
the property conveyed in mortgage. 

The property in question is in no manner described in the mortgage 
under which the plaintiff claims, nor is there any suggestion therein 
of evidence, which would enable a party purchasing, to  know that it 
was intended to be conveyed thereby-the only particular mentioned, 
to wit, the point of delivery, being untruly stated, and so calculated 
to  mislead rather than to  enlighten any one. 

To sustain such an instrument as a mortgage would be to  enable the 
parties to  commit gross frauds and tend to discourage trade, and 
would wholly defeat the policy of the law, which intends that the 
mortgage as registered should convey to every one notice of the prop- 
erty covered by it, and the terms upon which it  is held. 

No error. Affirmed. 

Cited: Motor Co. v. Motor Co., 197 N.C. 373. 

MARY A. JOLLY AND OTHERS V. D. 0. BRYAN. 

Tenants in  Common-Statute of Limitations-Agent-Interest- 
Rents and Profits-Deed. 

1. A tenant in common, in the possession and sole enjoyment of the common 
property, is not protected by the statute of limitations from accounting 
with his co-tenants for rents and profits. He is regarded as  their agent, 
and the statute will begin to run only from denland and refusal to account. 

2. H e  is also chargeable with interest from the date of demand or suit brought 
-and in this case, from 1873, when in the proceeding for partition the 
defendant set up the plea of sole seizin, thereby ending the confidential 
relations subsisting between himself and his co-tenants. 

3. The haben,dunz of a deed-to have and to hold said land with the rents and 
profits, etc.,.-does not operate to pass title to rents theretofore accrued. 
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(458) CIVIL ACTIOR' tried a t  Spring Term, 1882, of MOORE Superior 
Court, before Shipp, J. 

I n  1873 some of the parties, who constitute the plaintiffs in the pres- 
ent action, instituted proceedings against the present defendant, al- 
leging that they were tenants in common with him in certain lands, 
and asking for a sale thereof, for the purposes of partition. The action 
pended upon the issues joined, until Spring Term, 1878, of the supe- 
rior court, when a decree was rendered declaring that the plaintiffs 
were entitled as alleged by them, and directing the lands to be sold 
for partition, and accordingly the same were sold in November of that 
year. 

Thereupon the plaintiffs instituted this action, in which they allege 
that  the defendant has been in the exclusive possession and enjoyment 
of the said lands from the first day of January, 1867, and they pray 
for an account of the issues and profits thereof. I n  his answer the 
defendant sets up as a defence the statute of limitations. On the trial 
the judge held that  the statute did not apply to an action like this, 
brought for an account by tenants in common against their co- 
tenant, and so instructed the jury, to which the defendant excepted. 

It appeared in evidence that  on the 16th day of May, 1878, just 
before the sale under the said decree, the defendant purchased 

(459) of the plaintiffs, Allen &I. Martin and wife, their undivided 
share in said lands, and took from them a deed, the habendum 

of which was in these words: "To have and to hold the said lands 
and premises, and all and singular, the tenements, hereditaments, 
woods, ways, mines, minerals, improven~ents, ~e i z t s ,  issues, profits, 
remainders and appurtenances thereto belonging," etc. And the de- 
fendant insisted that, according to the true construction of the deed, 
he had acquired the right of his grantors in all the antecedent rents 
and profits, and asked the court so to instruct the jury, which was 
declined, and he excepted. 

In  response to  the issues submitted, the jury found that "the fair 
rental of the land" was $75 per year, and assessed the value for the 
whole period, after deducting for improvements, a t  the sum of $812. 
The jury, though instructed by the court that they might do so, al- 
lowed the plaintiffs no interest upon the annual values of the lands. 
I n  moving for judgment the plaintiffs asked the court, to  allow them 
interest on the rental values, as fixed by the jury, from the end of 
each and every year that the defendant had the sole use of the 
lands. This was refused and the plaintiffs excepted. Both parties 
appealed. 
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Messrs. Hinsdale R: Devereziz, for p1ainti.f~. 
Mr .  W. A. Guthrie, for defendant. 

RUFFIN, J. All the points involved in the two appeals seem to us 
to have been settled, if not directly, by necessary in~plication, by 
adjudications already made in this court. In  Wagstaff v. Smith, 39 
TS. C., 1, it was held that  a tenant in common, in possession and sole 
enjoyment of the common property was protected by the statute of 
limitations from accounting with his co-tenants, for rents and prof- 
its received more than three years prior to the bringing of the action; 
and that  interest should be allowed against him, only from the 
time of actual demand made. or suit instituted. The decision 14601 
proceeding upon the idea that,  under the statute of 4th Anne, 
which gave the right of action to  one co-tenant in common against 
another in possession, to  call him t o  account, as bailiff, for what he 
had received in excess of his own share, i t  mas the receipt of the prof- 
its which created the cause of action, and that it did so immediately 
and toties quoties whenever it occurred; though as to the point about 
the  interest, it was put upon what certainly seems to be an inconsist- 
ent ground, that money payable on demand drew no interest until 
demand made, either actual or by suit. 

But  the case itself was not permitted to stand long as an authority. 
I n  Sorcot  v. Casper, 41 X. C., 303, the point as to the statute of liini- 
tations in such cases, again came before the court and after much con- 
sideration, all three of the judges delivering opinions seriatim, it was 
conceded that the decision in the former case could not be sustained, 
either upon principle or authority; and accordingly the same was in 
terms overruled. 

I n  discussing the question, in this latter case, it was said, that the 
effect of the statute, (it being the same with Rev. Code, ch. 31, see. 
99,) was to  introduce between the parties the relation of principal and 
bailiff, as fully and effectually, as if the same had been done by ex- 
press agreement and stipulation, on the part of one to act for all ;  
and that,  inasmuch as the statute mould not begin to  run, in case 
there had been this express understanding between the parties, until 
a demand and a refusal, or the office of bailiff had terminated, so 
neither could it in the case of the implied agency, under the statute. 
"The statute of limitations begins to  run only when the cause of action 
accrues, and the cause of action cannot accrue until the one withholds 
what the other demands, or is presumed to demand, and as in every 
other agency, a demand is not presumed until the relation 
ceases." Again, it was said, that  until the demand and refusal, (461) 
the defendant is not in fault; i t  is the refusal which puts him in 
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the wrong and exposes him to the action. He is deemed in law to have, 
by express contract, assumed to receive for his companions, their 
shares of the profits, from time to time as they shall accrue, and so 
long as he continues to  do so, his agency lasts, and there can be no 
adverse relations between them, which can give rise to a cause of ac- 
tion; and consequently the statute of limitations was not allowed to 
prevail as a defence in that case. 

Now does not the same reasoning apply with equal force to the 
point about the interest? Indeed, does it not render the decision in 
Wagstaff  v. Smith in regard to  that question, consistent with the rea- 
soning in both cases, and put i t  upon impregnable ground? 

If the statute has the effect, for one purpose, of establishing a con- 
tract on the part of the defendant to  act as bailiff for the plaintiffs, 
that  is, as their agent to receive and hold the profits, as they shall ac- 
crue, to their use and to account for the same when demanded, it must 
do so for all purposes. If an agent, either by express stipulation or by 
legal intendment, he is not liable for interest before demand and re- 
fusal or suit brought. As said in Hyrnan v. Gray, 49 N.  C., 155, being 
an agent, he was not bound to seek the plaintiffs for the purpose of 
paying over to them; and if he had paid when demand was made, there 
would have been no default on his part, and he would not hare been 
chargeable with interest a t  all. And there can be no principle upon 
which he can be charged with it, farther back than the date of demand. 

If his refusal to  account can have relation, so as to  give the plain- 
tiffs interest from the date of each annual receipt of profits, it must 
necessarily have the further effect to let in the defence of the statute 

of limitations; for the one is correlative of the other. 
(462) When, then, did the defendant's liability for interest begin 

in this case? In  the opinion of the court i t  began in 1873, when, 
in the action for partition, he set up his plea of sole seizin and thereby 
ended the confidential relations subsisting between his co-tenants and 
himself, and determined his office of bailiff. It would be absurd to  
say that, by setting up an adversary claim to the land itself, he did 
not deny the right of the plaintiffs to  have an account from him of the 
profits issuing thereout. I n  fact, but for the analogy to the rule which 
prevailed in the action of ejectment, and according to which the action 
for rnesne profits did not accrue until after judgment in the main ac- 
tion, nor the statute of limitations begin until after possession taken 
thereunder, we should have been obliged to hold that the whole of 
the plaintiff's present cause of action accrued a t  that time, and the 
statute then put in operation against it. 

As i t  was, we think his Honor should have instructed the jury, that  
the plaintiffs were entitled to interest upon the aggregate amount in 
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the hands of the defendant, and held by him to their use, a t  the com- 
mencement of the said proceedings for partition, and upon the rental 
value of each and every year thereafter. 

As we have seen, the law implies a contract on the part of the de- 
fendant, under the circumstances, to account and pay on demand; and 
the statute governing the case (Rev. Code, ch. 31, sec. 90) declares 
that  "all sums of money due by contract of every kind whatever, ex- 
cepting only money due on penal bonds, shall bear interest." Barlow 
v. Sorfleet, 72 iY. C., 35. As this, however, can be corrected by a 
simple calculation, it is not necessary to disturb the verdict, but only 
t o  modify the judgment in this particular. 

As to the deed from the plaintiffs, Allen 31. Martin and wife, to 
the defendant, we are of the opinion that  it cannot have the effect given 
t o  it of passing the rents theretofore accrued. These sums had ceased 
t o  be rents, or in any wise incident to the land, arid had be- 
come a debt due from the defendant personally to  the plaintiffs (463) 
for moneys had and received to their use. To manifest an in- 
tention to  pass sums so held, requires something more than the mere 
use, in the habendum of a deed, of the terms, rents and profits, as 
being appurtenant to the land conveyed; and this, independently of 
the technical rule, which restricts the operation of the habendum to 
that  which is subject matter of the premises of the deed. 

The judgment of the court below is therefore affirmed except as to 
interest, in which particular it will be modified as herein declared. 

PER CURIAM. Judgment accordingly. 

Cited: Brem v. Covington, 104 N.C. 594; Young v. Young, 115 N.C. 
113; Boone v. Peebles, 126 N.C. 826; Locklear v. Bz~llard, 133 N.C. 
266; Chatham v. Realty Co., 174 N.C. 674; Lawreme v. Heavner, 232 
N.C. 559. 

E. MACKEY 8: SOX v. WILLIAM A. C O I T .  

Partnership, Evidence of-Running Account-Statute of Limitations. 

1. Where plaintiff sued defendant for goods sold and delivered to A, it was  held 
no error to admit proof that the goods were so sold, before establishing a 
partnership betvTeen A and the defendant. The order in which eridence 
essential to a recovery in such case mag be introduced, is left to the dis- 
cretion of the presiding judge. 

2. The test of a person being a partner is his participation in the profits of the 
business a s  such, (inrolring also a common liability for losses), except in 
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cases where the profits are  looked to as  a means of ascertaining the com- 
pensation for services rendered under a special contract. 

3. The charge of the court below upon the law governing the formation of 
partnerships, sustained. 

4. A note or draft received for goods sold and delivered is not a discharge of 
the debt, but the plaintifi, upon surrendering the same or proving its loss, 
is a t  liberty to sue for goods sold and delivered. 

5 ,  The statute of limitations begins to run only from the date of the last item 
in accounts where the items are  parts of one continuing mutual account, 
and the same may be inferred where each party keeps a running account 
of the debits and credits, or where one, with the knowledge of the other, 
keeps it. 

(464) CIVIL ACTION, tried a t  January Special Term, 1882, of DAVID- 
SON Superior Court, before Seymour, J .  

This action has for its object the recovery of a balance due the 
plaintiffs for goods sold and delivered and moneys advanced during 
the years 1871, 1872, 1873 and part of 1874, to one Amos Howes, trad- 
ing and mining, at a place known as Gold Kill, in Rowan County, in 
his own name, and to charge the defendant as a dormant, and until a 
later date, undiscovered partner associated with him in business, with 
a liability therefor. This residuary indebtedness was ascertained 
to be about the first of June, 1874, as the plaintiffs allege, in amount 
$7805.76, for which, with other advances which the plaintiffs under- 
took to make and did afterwards make for the benefit and relief of 
said Howes, he then drew on a corporation know as the North Caro- 
lina Gold Amalgamating Company in favor of the plaintiffs, his drafts 
of that  date maturing and in the sums following: 

One a t  thirty days after sight, for ....................................... $2,000; 
A second on same terms, and amount . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  $3,000; 
A third a t  3 months after sight for . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  $3,500; 
A fourth a t  5 months after sight for . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  $3,000; 
And the last a t  6 months after sight for .................................. $1,000; 

not as the plaintiffs say in discharge, but as a means of payment of the 
accumulated indebtedness. 

The drafts were presented and accepted on June 5th) the two 
(465) first falling due paid a t  maturity, and payment of the others 

refused by the company. 
The drawer, Howes, anticipating the dishonor of the three unpaid 

drafts annexed to a list of them and executed the following paper writ- 
ing, dated Sept. 3d, 1874, a t  Salisbury, N. C.: "I, Amos Howes, do 
hereby waive protest of all the above stated drafts, and agree to any 
extension of time the holders may assent to." 
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On September 15th) 1873, Howes conveyed by deed in trust to  Frank- 
lin Coit, procured, the plaintiffs aver, through the influence of the 
defendant and with a fraudulent intent towards creditors, the Gold 
Hill mining property under the pretext of securing a large sum, $27,000, 
recited to be due to the defendant; and thereafter on July 10th) 1874, 
the trustee and defendant united in a deed for the same real estate t o  
the said North Carolina Gold Hill Amalgamating Company, and the 
company a t  the same time reconveyed by mortgage to the defendant 
t o  secure the same sum mentioned in the first deed, and as a substituted 
arrangement therefor. The property was sold under the mortgage on 
August 28th, 1875, to W. L. Holmes and R. J. Holmes for a large sum, 
whereof they paid in cash $2,500 and gave notes on time for the resi- 
due, one of which in the sum of $7,500, due at 24 months from date 
with interest from date and payable to  the defendant, has been at- 
tached as part of the assets of the alleged copartnership, to await the 
determination of the action. 

The plaintiffs' account with Howes commences with a balance 
against him in a previous statement brought down to January 31st, 
1874, and entered as of February, and consists of a series of items, of 
both the credits and debits, extended to June 2nd) showing an excess 
then due to plaintiffs of $6,611.84. 

The account exhibited by Howes consists of amounts brought for- 
ward and entered on the last of April, 1874, and continued in 
items on either side thence, the one t o  June 2nd, the other t o  (466) 
July 10, wherein Howes charges himself with the drafts given 
a t  the former date, and this statement shows an excess of $1,878.74 due 
t o  him. 

The plaintiffs allege that the defendant studiously concealed from 
them and others his partnership relations with Howes, on discovering 
which from the correspondence between the parties and otherwise, 
they commenced their suit, and that the series of acts of the defendant 
charged in the complaint were fraudulent contrivances to screen the 
common property from creditors and secure it to the defendant. 

The defendant denies every imputation of fraud or concealment, al- 
leges that he was not a partner secret or otherwise with Howes, and 
their only relations were those subsisting between creditor and debtor; 
tha t  the indebtedness to him was bona fide and the conveyances made 
solely for its security and payment; and, denying his liability for the 
debts of Howes or possession of information to enable hinl to form a 
belief as to the extent of the plaintiffs' claim, insists, if he had incurred 
liability in the premises it had been discharged by the plaintiffs' ac- 
cepting the drafts of Howes and failing to have those presented for 
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payment protested and notice thereof given to  him; and further that  
the plaintiffs' demand is barred by the statute of limitations. 

Upon issues submitted to  the jury, put in the form of propositions, 
they find: 

1. There was a copartnership existing between Amos Howes and the 
defendant in carrying on the business of mining and merchandizing a t  
Gold Hill, in North Carolina. 

2. The existence of the copartnership was concealed by the defend- 
ant  from the public for the purpose of avoiding liability for its in- 
debtedness. 

3. The plaintiffs sold and delivered to  Howes, goods, wares and mer- 
chandize, and advanced moneys for the benefit and a t  the instance of 

the copartnership and while it subsisted, in the amount of $7,- 
(467) 500 without interest a t  June ls t ,  1874. 

4. The drafts were not taken by the plaintiffs in payment of 
their claim, but as collateral security for it. The note of W. L, and 
R. J .  Holmes for $7,500 mentioned in the pleading is a portion of the 
firm assets. 

6. The plaintiffs' cause of action accrued within three years next 
before its commencement. 

Upon these findings the court gave judgment for the plaintiffs, 
which is set out in full in the record, and the defendant appealed. 

Messrs. J. M. Clement and Watson & Glenn, for plaintiffs. 
. Messrs. J. iM. McCorkle and W. H .  Bailey, for defendant. 

SMITER, C. J., after stating the above. This brief statement prepares 
us to  enter upon a consideration of the appellant's exceptions. 

1. The defendant objects that  the plaintiffs were permitted to pro- 
ceed with the proof of the goods sold and money advanced to  Howes, 
before showing his association with the defendant in the business. 

The force of the objection is directed against the order of introducing 
the testimony and not against the testimony itself. It is a necessary 
part of proof to establish the defendant's liability that  the debt should 
have been contracted, and it was not inappropriate and certainly not 
erroneous to allow i t  to be introduced early in the trial. If the plain- 
tiffs should fail to connect the defendant with the transaction after- 
wards, they must fail in their action. The order in which the parts of 
the  whole evidence essential to a recovery shall be introduced, must be 
left to the discretion of the presiding judge, who will correct any in- 
jury which might follow the failure to  offer the other necessary and 
connecting evidence, by directing the jury to discard it. This 
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is decided in the recent case of Sta te  zl. Jackson, 82 N .  C., 663, (468) 
where the rule of practice is stated. 

2. The defendant further objected to  the admission of e~ idence  that  
in September, 1874, the sheriff was in possession of the personal prop- 
erty of the corporation acceptor, and that the laborers in its employ 
had liens, a s  a means of showing its insol~ency a t  that  time. This 
exception seems t o  have been inadvertently set out in the case, since 
i t  is expressly stated therein that "the company on which the drafts 
were drawn was, as was admit ted b y  defendunt ,  and found by the 
jury, insolvent in September. 1874." 

3. The ground of the  objection to  proving that  a t  the former trial 
of the cause the unpaid acceptances had been produced in open court 
and tendered to Howes, is not stated and we are unable to see its force 
or pertinency. 

It is stated by the court in the case before us that there wab a vast 
volume of evidence consisting nlostly in depositions and letters, and 
consuming several days in the reading, on the question of partnership 
between Homes and the defendant, from which each party has se- 
lected a very small portion for the reviewing court, and that  none of 
i t  is material in presenting the points of law involved in the appeal. 
We are therefore confined to an examination of the principles of law 
laid down for the guidance of the jury, mostly in abstract form, in 
passing upon the issues. The correctness of the instructions given and 
the denial of others asked by the defendant, are next to  be considered. 

I .  The jury were charged in substance, a t  the plaintiffs' instance, 
tha t  if there was an  agreement in regard to  the conducting of business 
and mining operations between Howes and the defendant, that the  
latter should furnish goods or money, or both, towards the capital 
stock, and in return, and as part  of the profits should receive or be 
entitled to 7-16ths, or other part or proportion of the mine or mining 
property, whether with or vi-ithout any share or proportion of 
the proceeds of the store or mine, or with or without interest on (469 )  
money supplied, or commission on goods purchased, this would 
in law constitute a partnership as to  creditors. And this would be so, 
although there was a further arrangement between themselves that de- 
fendant should not thereby become a partner; that  Howes should repay 
to  defendant the money and goods advanced with interest and com- 
missions, and that  the latter should have no share in the results of the 
business until such repayment and all the incurred debts were dis- 
charged. 

But  the court added to the instruction a proviso that  the interest 
which the defendant was to acquire was to come out of the profits of 
the bu,' mess .  
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2. That  if the defendant and Hou-es combined to  conceal their joint 
interest and copartnership relations, and the information was kept 
from the plaintiffs during and before the year 1874, there would be no 
want of diligence on their part  in omitting to give notice of the re- 
fusal of the acceptors to take up the matured drafts. 

3. If both drawer and drawee were insolvent on September 4th, 1874, 
there was no laches in failing to bring and prosecute a useless suit. 

At the defendant's request the jury were further instructed: 
4. If the defendant furnished money or goods to aid Howes in work- 

ing the mine, this would not render him liable as a partner, unless 
there was a preponderance of evidence tha t  he was to  participate in 
the profits, and if the jury were not satisfied with the proofs of the 
partnership, their verdict should be that  none existed. 

5 .  If the drafts were received, and so intended to be, in payment 
of the then subsisting debt, the plaintiffs could not recover. 

6. The retention by the plaintiffs of the drafts after dishonor, 
(470) is some evidence to  the jury that  they were accepted as payment. 

The following instructions asked by defendant were refused: 
7. If the drafts were received, either as payment or collateral se- 

curity for the pre-existing debt, it was the plaintiffs' duty to present 
them when due to  the acceptor, and if not paid, give notice to the de- 
fendant or Howes, and their failure to do so, exonerated the defendant 
from further liability, notwithstanding the waiver of Howes-the firm, 
if it ever existed, having been dissolved by the conveyance of the prop- 
erty on May 31st, 1874, to  the company, and the consequent cessation 
of the joint business. 

8. The accounts between the parties were not mutual and running, 
consisting of reciprocal demands, so as to protect from the operation of 
the  statute of limitations the items entered of dates more than three 
years preceding April 28th, 1877, when the sunlmons was sued out. 

Taking the charge as a whole, upon the question of a copartnership 
and common responsibility, it affords the defendant no just occasion of 
complaint. It does not appear that  any exception was taken to the 
exposition of the principle of law governing the formation of part- 
nerships and the liabilities assumed by the members to those having 
dealings with them, when constituted. A participation in the profits of 
the business, as such, involving also a common liability for losses, unless 
this be excluded by evidence to the contrary, as in the exceptional 
cases in which the profits are looked to, as a means only of ascertain- 
ing the con~pensation which under the contract is to be paid for the 
services of an employee or some other specific obligation, many of 
which will be found in the note appended to  the case of Reynolds v. 
Pool, (84 S. C., 37) ,  contained in the American Reports, 1701. 37, p. 
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609, seenis to be the well settled rule prevailing in this state for de- 
termining the existence of a copartnership, in the relation of 
its members to those mho may deal with it and become credi- (471) 
tors. 

The necessary conditions seem to  have been laid down by the 
court, and we must assume they were met in the evidence produced 
before the jury. We are content with a few references. Lindley on 
Part . ,  66; 1 Pars. Cont., 147; Add., Cont., Secs. 1293, 1294; Chitty 
Cont., 318, 322, note f . ,  and cases cited in Reynolds v. Pool, supra. 

The writing signed by Homes dispensing with notice to him of the 
non-payment of the drafts, relieved the plaintiffs from the duty of 
advising him of the drawee's refusal, and their total ignorance a t  
the  time of the defendant's legal liability for the debt dispensed with 
the  duty of giving the notice to him, if, in deed, he, not being a 
party to  the drawing, was in law, when knom-n, entitled to notice. 

The receiving of the drafts was not presumptively a satisfaction or 
discharge of the debt for x~hicli they were given, and it is affirmatively 
found by the jury that they were given as collateral security only. 
"A note given by all the parties to  pay for the goods delivered," says 
DANIEL, J . ,  "mould not extinguish the original undertaking like a bond 
or judgment taken for it. The plaintiffs might still maintain their ac- 
tion for goods sold and delivered, provided they produced and delivered 
up the note on trial, or proved it was destroyed. Wzlson v. Jennings, 
15 N. C., 90. 

The same rule was laid clown in a case where the two partners after 
dissolution gave their note for goods sold, on which payments were 
made and then the note taken up, and a blll of exchange for the amount 
due on it substituted by one of them only, and it was declared that  on 
surrendering the bill the action would lie upon the original contract 
of sale. Patton v. Atkznson, 23 K. C., 262. 

When this case was before us upon the defendant's former appeal 
(80 S. C., 300) vie stated the rule, applicable to the facts then ap- 
pearing, to be, that  "if the drafts were given and received, for 
and in closing up tlie account, and were afterwards accepted by (472) 
the company, it was the duty of the plaintiffs to present them 
a t  maturity for payment, and, if not paid in a reasonable time, to take 
proper steps for their collection, if they failed to do this and the drafts 
became worthless, it ~ o u l d  in law be a discharge of tlie original debt, 
that  is. of course, if they were lost by reason of the neglect of the 
holders to proceed to collect, and could have been collected by the use 
of reasonable diligence on their part." I t  iq now, however, shown that 
any effort to enforce payment by action would liave been fruitless in 
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consequence of the insolvency of the acceptor, and the law does not 
require the holder to  do a "vain thing." 

The last and remaining question to be noticed is as to  the appli- 
cation of the statute of limitations to a part of the account. The case 
cited for the plaintiffs (Green v. Caldcleugh, 18 N. C., 320,) is so 
directly in point and conclusive, that  we do not deem any further ref- 
erences to  be required. The principle is there announced that the 
statute does not apply to those running accounts in which the "items 
are clearly parts of one continuing mutual account, which by the 
consent of the parties are to be charged therein whenever the same 
are to  be adjusted." "It  may be inferred," adds Judge DANIEL, 
"when each party keeps a running account of the debits and credits of 
the account, or when one only, with the knowledge and concurrence of 
the other, is confided in to keep the account of all the mutual dealings." 

I n  the present case, accounts are kept both by the plaintiffs and by 
Howes, each embracing reciprocal charges and credits, against and 
for each other, in frequent entries and extending down to a period 
within which the statute does not operate, and thus all the conditions 
of the rule are fulfilled and the bar removed from all the items. C. C. P., 
Sec. 39. 

These are the only exceptions necessary to  be noticed, and finding 
no error in the rulings, the judgment must be affirmed. As the 

(473) cause has not been finally disposed of in the court below, it 
must be remanded for further proceedings therein, and it is 

so ordered. 
No error. Affirmed. 

Cited: Day v. Stevens, 88 N.C. 87; Stokes v. Taylor, 104 N.C. 400; 
Fertilizer Co. v, Reams, 105 N.C. 297; Cotton Mills v. Cotton Mills, 
115 N.C. 487; Kootz v. Tuvian, 118 N.C. 395; Bryan v. Bullock, 119 
N.C. 194; Lance v. Butler, 135 X.C. 423; Bank v. Hollingsu;orth, 135 
N.C. 571; Benson v. Jones, 147 N.C. 424; Gorham v. Cotton, 174 N.C. 
729; Hollingsworth v. Allen, 176 N.C. 631; Bank v. Knox, 187 N.C, 
568; Bank v. Odom, 188 X.C. 678; Gurganus v. Mfg. Co., 189 N.C. 
204; Hayworth v. Ins. Co., 190 N.C. 759; Martin v. Bush, 199 N.C 
99; Rothrock v. A-aylor, 223 K.C. 787; Johnson v. Gill, 235 N.C. 45. 
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PAUL BARNHARDT, Ex'R, T. TV. A. SXITH AKD OTHERS. 

Frazid, Evidence in-Judge's Charge-Depositions-Executors and 
ildministrators-Wills. 

1. Where in an action by an executor against his testator's vendee and the 
nidovv (who is also euecutrix and refuses to be a party plaintiff), it is 
alleged that  there was complicity in the defendants, in the use of undue 
influence and fraud upon the helpless and diseased testator, to obtain a 
material reduction in the price of the land sold, and defendants resist 
recovery through the same attorney and upon the same general grounds, 
and such executrix has attewpteci to extinguish the right of action: Held,  
her declarations that she had used such influence a r e  competent to go to 
the jury. 

2. On crosb-esamination, a witness in ans\rering a question as to such declara- 
tions gives also his o n a  declarations, it w a s  lzeld to be too late, under a 
general objection to the question, to single out and assign for error such 
irresponsire statement. 

3. Where counsel for a party is present a t  the taking of a deposition and es-  
amines the witness, he cannot raise an objection to the deposition a t  the 
trial. 

4. And where the deposition of a. resident is taken de  Oene esse and he leaves 
the state a few days before the sitting of the conrt, and is absent a t  the 
trial, such deposition may be read under the act of 1581, ch. 279-it being 
shom-n that  he  as out of the state and inore than 75 miles from the place 
of trial. 

6. Where it is shorn-11 or admitted that  a widow obtained from her husband his 
personal estate and all his land, except a reversion in a part,  and made 
common cause with another defendant whom she is charged with having 
assisted in using undue influence and fraud in the purchase of certain land 
from him. her letter showing her estimate of his mental condition is com- 
petent in such action to go to the jury ; especially as the letter was shon-n 
to the purchaser, who, in response to her statement therein that  she would 
not acknowledge the deed, declared he would see that she did, and subse- 
quently obtained her aclinoxledgment. 

6. Where an executor attacks a contract of purchase for fraud practiced upon 
the testator, a judge map refuse to charge that an assignment afterwards 
by one defendant, who is also executrix and claims as  sole legatee, made 
to another defendant, is a relinquishment of the action. In  such case the 
impeaching evidence may be heard although there is no reply to such 
assignment set up as  a defence. 

7. d release by a plaintiff executor is no relinquishment of the right of action. 
if he is kept in ignorance of material facts-especially if such release is 
made from himself and wife, indi~idually, to himself as  executor and to 
one of the defendants as executrix. 

5. Pending the question between an executor and executrix and other defencl- 
ants, as  to a frand practiced upon the testator in the sale of land, i t  is 
premature to entertain the will and determine the person to \vhom any 
residue belongs. 
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9. Where a judge gave a n  instruction asked as  to the disposing capacity of a 
testator, i t  was not error to add. "that the law did not require a high 
degree of intelligence, but in order to the validity of an act of disposition 
it  is necessary that  the testator fully understand what he was doing." 

(474) CIVIL ACTION tried a t  Spring Term, 1881, of CABARRCS Supe- 
rior Court, before Eure, J. 

The defendant appealed from the judgment of the court below. 

Messrs. Fowle & Snow, Bynurn & Grier, P. B. Means and E. G. 
Haywood, for plaintiff. 

3fessrs. W. J.  Mongomery, C. Dowd and Wilson & Son, for defend- 
ants. 

(475) SMITH, C. J. Daniel Barnhardt, stricken with paralysis and 
confined to his bed for three years before his death in February, 

1879, on the 15th day of September, 1877, executed to the defendant, 
W. A. Smith, a penal bond in the sum of $8,000, with condition to be 
void if upon the payment of $4,000, the purchase money of the tract 
of land therein described, he should convey the same to the vendee 
according to the terms of their agreement in regard thereto. On Sep- 
tember 16th) 1878, the said Smith assigned the title bond to his wife, 
the defendant, E. C. Smith, alleged to be a free-trader. 

Subsequently the said W. A. Smith by false and fraudulent represen- 
tations, as found by the jury, and suppressing and concealing the fact 
that he had entered into a contract with the defendant, J. H. Meares, 
for the sale of the land to him a t  the price of $4,100 of which $2,100 was 
to  be paid in cash, induced the said Daniel Barnhardt to reduce the 
consideration to one-half the sum mentioned in the bond, and himself, 
and wife to  unite in conveying title to  said Meares by their deed 
bearing date on December 23d, 1878, and to be delivered to  him on his 
complying with the terms of his contract. The execution of the deed, 
and the acknowledgment and private examination of the wife neces- 
sary to give it legal effect, were procured by the fraudulent practices 
of the said W. A. Smith, with the coijperating agency of the defendant, 
W. M. Smith, his son, an attorney and adviser of the parties, but 
without any knowledge or participation therein on the part of said 
Meares who acted in entire good faith. The deed was accordingly de- 
livered to  Meares and he paid into the hands of said W. &I. Smith 
the sum in money agreed upon, and a t  the same time executed his note, 
his wife uniting with him in affixing her name thereto, to the said E. 
C. Smith for the residue of the purchase money, due a t  12 months 
and bearing date December 27th) 1887, and with his wife recon- 
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veyed the premises to the said W. M. Smith in trust for the (476) 
security of the deferred payment due to his mother. 

This secured note was afterwards transferred to the defendant, W. W. 
Reed, as collateral security for a loan in money of some $300 to 
the said E. C. Smith. 

The cash payment made by Meares to  the attorney and agent, W. M. 
Smith, has been applied, as he states in his answer he was directed 
to  do, to the debts of the said Daniel Barnhardt and the residue re- 
mained in his hands a t  the death of the latter, which occurred soon aft- 
erwards. 

Daniel Barnhardt died in February, 1879, leaving a will which has 
been admitted to probate in the proper court, and therein appointing 
the plaintiff executor, and his widow, Eveline Barnhardt, executrix, 
both of whom accepted the trust and qualified as such. The latter re- 
fuses to  join in this action and is in consequence made a defendant 
with the others claiming adversely to  the estate, and with them resists 
the plaintiff's recovery. 

The complaint alleges the mental incompetency of the testator to 
modify his previous contract of sale, or to  make a valid conveyance 
of the land, and that he was induced so to act through the fraud and 
falsehood practiced, and in which the said E. C. Smith, consenting and 
assisting the others, participated with said W. A. Smith. 

The imputations of fraud are repelled in all the answers, and it is 
averred that the sum of $2,000 was the fair value of the property, that  
the contract for reducing the price was fully understood by the testa- 
tor and assented to by him, and that he possessed full legal capacity 
to  enter into the contract and carry it into effect by his deed. 

The defendants set up as an estoppel an instrument under seal exe- 
cuted by the plaintiff and his wife, in which they acknowledge the re- 
ceipt from the said Paul Barnhardt and Eveline Barnhardt, executor 
and executrix of the will of the testator, by the hands of said Mr. 
M. Smith of $211.45 in full payment of all claims against said (477) 
executor and executrix except an interest in a tract of land of 
77 acres wherein the latter held an estate for her life. I t  is therein re- 
cited to be paid out of the proceeds of sale of the land by the deceased, 
and the plaintiff and wife agree to make no contest about the testa- 
tor's will, and release all claim to any part of his estate except an 
interest in the 77 acre tract before mentioned. 

The suit was instituted on May 30th, 1879, and on June 12th) 
thereafter, as shown by the date, the said Eveline executed under seal 
to  said E. C. Smith what is in form an assignment to her and her 
heirs of "all the interest that I," (using the words of the instrument) 
"either as executrix of my husband's will or as a legatee under said 
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will, may have in and to the said note of $2,000, (referring to  the sub- 
ject of controversy) given by said Meares to  said E .  C. Smith, and also 
my interest in said tract of land." This is also relied on as a bar to  
the further prosecution of the action. 

The substantial matters of fact in dispute evolved from the plead- 
ings and in the form of issues submitted to  the jury, were, with the 
responses to  each, in these terms: 

1. At what price did w. A. Smith contract to  purchase the land 
from the deceased? Answer-$4,000. 

2. Did W. A. Smith and W. M. Smith afterwards, by false repre- 
sentations and suppression of truth, induce the deceased to agree to 
sell or have the land for two thousand dollars? Answer-Yes. 

3. At the time of the execution of the deed to Meares, was the said 
Daniel Barnhardt of sound mind and capable of comprehending the 
nature of the contract, and did he understand the said contract? 
Answer-Xo. 

This summary statement will suffice to  show the force and bearing 
of the several exceptions which the defendants' appeal from the rul- 

ings of the court during the trial, brings up for review. 
(478) 1. One Petree, introduced and examined for the defendants, 

was asked in the cross-examination by the plaintiff, if the de- 
fendant, Eveline, did not have complete control over her husband, 
and if she had not stated to the witness that  she had made the old 
man give her a right to the home and the 77 acre tract of land. The 
question was objected to by the defendants, objection overruled, and 
the witness allowed to answer. Thereupon he stated that he had a 
conversation with her in June before her husband's death, in which 
she said that "she had made the old man make, or had him to make 
her a gift of the lands," and witness added that  he had in the lifetime 
of the deceased stated that his wife had complete control over him. 

The testimony sought to be elicited by the inquiry was, the exer- 
cise of a controlling influence by the wife, as a fact, and her own cor- 
roborating admissions. The response is not t o  the first branch of the 
inquiry, but is confined to past declarations of her and himself. The 
objection is to the entire testimony asked for, (not that given in re- 
sponse and as may be inferred from the statement which follows, that 
she had not then herself been examined) is directed to the reception 
of her declkations-she, as i t  is insisted in argument, being but a 
nominal defendant against whom no judgment is demanded and no 
relief asked. Thus considered, the exception cannot be sustained. Not 
only is she of necessity made a defendant by reason of her refusal to 
join with her associate executor and trustee in asserting the equity of 
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- the estate which they represent, but she is charged with complicity and 
the exercise of undue influence over a diseased and helpless old nian, 
in procuring a conveyance of the land a t  half its valu; for the bene- 
fit of the defendant E. C. Smith-is defending the action and resisting 
the recovery with equal energy as the others, through the same at- 
torney and upon the  same general grounds-and attempts since the 
commencement of the suit, by an assignment, to extinguish the 
cause of action itself. She stands therefore fully identified (479) 
with her co-defendants, and her relations are eauallv adver- . " 
sary to the claim of the plaintiff. There is no reason why her declara- 
tions, as a defendant. should not be received as well as when coming 
from others. 

The  witness' own wrevious declarations should have been objected 
to, when he testified to having made them, and i t  is too late after- 
wards to  complain of their admission. They were not responsive to  
the plaintiff's question. 

Again, as a rule of practice, a party is not allowed to  except generally 
to  testimony, severable into distinct parts, some of which are conipe- 
tent and others not, and afterwards single out and assign as error the 
admission of the incompetent parts. The exception as embracing the 
whole testimonv must be valid or i t  will not be sustained. I t  is not 
erroneous to  refuse to  rule out a volume of testimony when portions 
of i t  ought to be received; and therefore the salutary rule of practice 
prevails, which requires that  the obnoxious evidence should be specific- 
ally pointed out and brought to the notice of the court, in order to  
a direct ruling on its reception. The principle is recognized where 
error is assigned in the charge of the court in general terms, and the 
charge consists of a series of propositions, some of which are correct 
and others bad in law. The exceution will not be entertained for the 
reason that  i t  does not directly point out the exceptional parts. In- 
surance Co. v. Sea, 21 Wall., 158. 

2. The reading of the deposition of Dr.  Meares, when offered in 
evidence on the trial, was resisted on two grounds: 1st. Because 
the witness had not been sworn and was not shown t o  be one of the 
excepted class to  whom an affirmation is allowed in place of an oath. 
Bat .  Rev., ch. 77, sec. 3. 2d. The witness is a resident of the state and 
his absence temporary only. 

One of the defendants' counsel was present a t  the taking of the de- 
position and examined the witness without making any ob- 
jection to  his giving his testimony for want of an oath or other- (480) 
wise, and none was made previous to entering upon the trial. 
This is a clear waiver of the alleged defect or irregularity, since the 
objection, if made a t  the proper time, may have been removed or 
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remedied, and it would be manifestly wrong to allow it to be sprung 
upon the plaintiff after the cause has gone to the jury. "If therefore 
it appears," says STRONG, J. ,  adverting to  a similar exception, "that 
the plaintiff in error did waive his rights under the act of Congress- 
if he did practically consent that the deposition be taken and returned 
to the court as i t  was-and if by his waiver he has misled his antag- 
onist-if he refrained from making objections, known to him a t  a 
time when they might have been removed, and until after such re- 
moval had ceased, he ought not to be permitted to raise the objection 
a t  all." Shuttle v. Thompson, 15 Wall., 151. "The general rule is," 
says FIELD, J.,  in more direct and explicit terms, "that all objections 
of a formal character and such as might have been obviated, if urged 
on the examination of the witness, must be raised a t  such examination 
or upon motion to suppress the deposition." York Co. v. Railroad, 3 
Wall., 107. 

The practice in this state is the same, and exceptions to  the formal- 
ity or regularity of taking depositions, if the party is present when 
they are taken, should then be made; and if not, before the issues are 
submitted to the jury. This was regulated by the act of March 28th, 
1870, which declared that "no deposition shall be quashed or rejected 
on objection first made after a trial has begun because of an irregu- 
larity in taking the same."' Acts 1869-70, ch. 227, sec 12-which is 
but a legislative recognition of "a rule of practice" already in force, 
as stated by the late Chief Justice in Carson v. Mills, 69 N. C., 32. 
See also Kerchner v. Redly, 72 N. C., 171; Katzenstein v. R. & G. 
R. R. Co., 78 N. C., 286; Wasson v. Linster, 83 X. C., 575. 

The next exception to the deposition is that  the witness ex- 
(481) pects to return and his absence is not likely to be protracted 

beyond two terms of the court, as ruled to be necessary to its 
being read, in Alexander v. Walker, 35 N. C., 13. 

It was in proof that the witness left a few days before the sitting 
of the court for the city of New York, declaring his purpose to pro- 
ceed thence to California before his return, and was still away. 

Whatever may be the proper interpretation of the language used in 
the former statute providing for the taking and using depositions, 
when the witness is "under the necessity of leaving the state" or "is 
about to  leave the state," as contemplating something more than a 

' brief absence, i t  is the manifest purpose of the act of 1881, ch. 279, to 
enlarge the operation of the law and admit evidence in this form in 
cases where it was not competent before. It provides in section 2 
that  the deposition of any witness may be taken, de bene esse, "when 
the witness lives at a greater distance, by the usual public mode of 
travel from the place of trial, than seventy-fis-e miles," and "may 
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be read in evidence in the civil action in which it is taken, and shall 
be as  competent as if said witness was present and examined in said 
action;" and in the next section, the deposition shall not be used "un- 
less i t  appears to  the satisfaction of the court that  the witness is then 
dead or gone out of the state, or to  a greater distance than seventy-five 
miles from the place where the court is sitting, or that  by reason of 
age," etc. 

The deposition meets two of those conditions, in the proof that  he 
was "gone out of the state" and was then a t  a "greater distance than 
seventy-five miles from the place where the court was sitting." 

3. The third exception is t o  the admission of the letter of the de- 
fendant Eveline, as substantive, instead of impeaching evidence. 

It was received however to  show her estimate of the mental con- 
dition of her husband, the weight of which the jury was to 
determine. It had been shown or admitted that  the deceased (482) 
by deed or in his will had given her his personal property and 
all his land, except a remainder or reversion in the 77 acre tract, thus 
disclosing the influence which she had acquired and exercised over him. 
What  we have already said about her voluntary assumption of hostile 
relations towards the claim asserted by the plaintiff on behalf of the 
estate, and making common cause with the other defendants in resist- 
ing it, renders further discussion of the point as to the competency of 
her declarations needless. But if it were otherwise, the letter was ex- 
hibited to  the defendant, W. A. Smith, and a t  his suggestion, to  
the  other defendant, W. M. Smith, who on reading it remarked-"This 
is Capt. Orchard's work, I see his finger in it," adding "that Mrs. 
Barnhardt could not write, and that he would attend to her, and see 
tha t  she did acknowledge the deed," responding to an expression in 
the letter in which she says, "I have not acknowledged it yet, nor 
ever expect to." This would render the evidence competent if it 
were not so before, especially in connection with the fact that he did 
soon after procure her acknowledgment and private examination to 
complete the deed. 

4. The defendants requested an instruction that the assignment by 
said Eveline was in law an extinguishment of the cause of action, and as 
there were no outstanding debts against the testator, and she as sole 
legatee was entitled to  the fund, the right thereto vested in the de- 
fendant, E .  C. Smith, and there could be no recovery in the suit. The 
instruction was refused, for the reason that  the transaction was assailed 
for fraud concerted between the parties to  i t ,  and if successfully as- 
sailed the instrument would be inoperative and void. Nor, as his 
Honor held, and in our opinion correctly held, was it necessary to 
let in this impeaching proof that the invalidity for this cause should 
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be alleged in a formal replication. The legal sufficiency of an 
(483) instrument is involved in setting it up as a defence, and this 

is an issue to be determined on the trial, a t  least under our pres- 
ent system. It is only when a counter-claim is relied on that the 
plaintiff's failure to  reply may afford ground for a judgment for want 
of a replication, but not when the matter constitutes a defence to the 
action merely. C. C. P., Secs. 105, 106. 

5 .  I n  the same manner must be disposed of the alleged release of 
the plaintiff. It is admitted by the atttorney who paid him the money 
and exacted the instrument, that the plaintiff was not advised of the 
facts of the case, and did not know of the excess of the price repre- 
sented in the note of Meares. 

It may be further remarked that the release itself is from the plain- 
tiff and wife individually, to  the plaintiff and the said Eveline, as repre- 
sentatives of the testator, and in their several fiduciary capacities, and 
for this reason it  has no efficacy at law. The point is covered in both 
the last two exceptions by the ruling in Jones v. Cohen, 82 N. C., 75. 

It is unnecessary to inquire into the provisions of the will, since its 
proper construction and the person to whom any residue found in the 
hands of the executor or executrix upon settlement of the administra- 
tion account is due, will then come up for determination, but they are 
prematurely brought forward now. 

6. The court was asked to direct the jury that, '(the law does not 
require that  persons should be able to  make a disposition of their 
property with judgment and discretion in order to the validity of their 
act, and i t  is sufficient if the deceased understood what he was about." 
The instruction was given and it was added, "the law did not require 
a high degree of intelligence, but in order to the validity of an act of 
disposition, i t  was necessary that the deceased should have fully 
understood what he was doing." The exception was t o  the concluding 

words. 
(484) We think there is no error, and that the language used, "fully 

understood," means only that  the deceased did understand what 
he was engaged in doing, and is in antagonism to a partial or imper- 
fect apprehension of it. The rule laid down by LORD COKE "that the 
person must be able to understand what he is about" approved in 
Mofit v. Witherspoon, 32 K. C., 185, Home v. Horne, 31 N. C., 99, and 
more recently in Paine v. Roberts, 82 N. C., 451, as a general and 
practical rule for the guidance of juries, approximates an accurate 
statement of the law as to the degree of mental capacity required to 
make a valid disposition of property, as the subject will admit. I n  
Cornelius v. Cornelius, 52 N. C. 593, a charge was upheld against the 
caveators in these words: "If the deceased understood the nature of 
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the act in which he was engaged in its full extent and effect" the tests- 
tor possessed testamentary capacity. See O'Hara Wills, 14. Without 
multiplying references to the fruitless efforts of courts to give a more 
exact definition of legal ability to do a binding act, we prefer to adopt 
and adhere to the plain rule laid down in the earliest authorities, and 
pursued consistently in the past adjudications of this court. Taking 
the entire charge we think the law was correctly expounded. 

Upon a full review we discover no error and judgment must be 
affirmed. 

No error. Affirmed. 

Cited: Bost v .  Bost, 87 N.C. 479, 482; Kesler v. Mauney, 89 N.C. 
372; Sparrow v. Blount, 90 N.C. 517; Dempsey v. Rhodes, 93 N.C. 127; 
McRae v. Malloy, 93 N.C. 157; Worthy v .  Brower, 93 N.C. 347; Roun- 
tree v .  Britt, 94 N.C. 110; Xmiley v .  Pearce, 98 N.C. 187; Davenport 
v. McKee, 98 N.C. 507; Hammond v. Schif,  100 N.C. 175; Armfield v. 
Colvert, 103 N.C. 158; Walker v. Scott, 106 N.C. 61 ; Davison v.  Land 
Co., 118 N.C. 369; S. v. Stanton, 118 N.C. 1185; McArter v .  Rhea, 
122 N.C. 616; Willeford v. Bailey, 132 N.C. 403; 8. v. Ledford, 133 
N.C. 722; Womack v .  Gross, 135 N.C. 379; Bond v. Mfg. Co., 140 N.C. 
384; Rollins v. Wicker, 154 N.C. 563; Jeffords v. Waterworks Co., 
157 N.C. 12 ; Buie v .  Kennedy, 164 N.C. 301 ; S. v .  English, 164 N.C. 
508; In  re Craven, 169 N.C. 567; Phillips v .  Land Co., 174 N.C. 545; 
Nance v. Telegraph Co., 177 X.C. 315; I n  re Ross, 182 N.C. 481; Sut- 
ton v .  Melton, 183 N.C. 370; Dellinger v. Building Co., 187 N.C. 848; 
I n  re Creecy, 190 N.C. 302,303,306; Michaux v .  Rubber Co., 190 N.C. 
619; Cobb v.  Dibrell Brothers, Inc., 207 N.C. 576. 

J. W. GIDNEY, ADM'X, TT. ANx E. MOORE AND OTHERS. 

Executors and Administrators-Evidence, Declarations, Parol Trust- 
Privileged Communication-Married Women-Domicil. 

1. An intestate entered into a contract of purchase of land, and paid part  of the 
price, and the plaintiff administrator upon paying the balance procured 
title to himself in his representative capacity. In  a proceeding for license 
to sell the land for assets to pay debts, the widow set up an equitable 
claim to a part thereof, alleging that the same was paid for by her husband 
with her money under a n  agreement to return the money, and asks that  
title be made to her as  a means of repayment; Held competent for the 
widow to prove declarations of the intestate husband (while in possession 
of the land) that  he paid for i t  with funds belonging to her. And this, 
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notwithstanding the objection made that the administrator in seeking to 
subject the land represents the creditors. 

2. The rule announced in Shield8 a. TCRitaker, 82 N. C., 616, in reference to 
charging land with a par01 trust, approved. 

3. Matter not appearing to be within the scope of professional consultation, but 
referring to other objects, mill not be excluded as  a pririleged communi- 
cation. 

4. d general objection to obnoxious evidence will be sustained, if upon any 
ground the evidence should be rejected ; but where the ground of an excep- 
tion can be inferred from the record, another cannot be assigned here-the 
ground of an exception being a part  of the exception itself. 

5. Personal property given to a married woman is recei~ed under the law of 
her actual domicil, and not of the matrimonial domicil. 

(485) SPECIAL Proceeding to  sell land for assets transferred, on is- 
sues raised, and heard a t  Fall  Term, 1881, of CLEVELAND Supe- 

rior Court, before Avery, J. 
J. L. Moore in his life-time entered into a contract with one Wilson 

for the  purchase from him of a tract of land and gave his note therefor 
in the sum of $1,410.36, bearing date on January ls t ,  1867, and of 
which he paid the larger portion previous to his death in 1874. The 
plaintiff, his administrator, has since discharged the residue of the 
debt and caused the land to  be conveyed to himself in his representa- 
tive capacity. The estate being found to be insolvent, he institutes 
the  present action against the defendants, the widow and heirs a t  law, 

for license to sell the descended lands for assets to be used in the 
(486) course of administration, including the "Wilson tract" to which 

he had himself taken title. The controversy raised by the 
answers, and more particularly by tha t  of the defendant, Ann E. 
Moore, the surviving wife, is in regard to  this land. 

She sets up an equitable claim thereto, alleging that whilst the 
intestate and herself were residing in the state of Alabama, her father 
gave her for her sole and separate use the sum of $3,000 in gold coin, 
which she took into possession and brought with her on their re- 
moval to this state, and deposited the same in bank, where i t  remained 
for a considerable time; that  she subsequently loaned one-half of 
the amount to  the intestate on his agreeing to account to her therefor, 
and later let him have the residue on a special contract that  he should 
buy the "Wilson land," pay for it, and have the title conveyed to her 
as a means of repayment to her; that  he did bid off and purchase the 
land, but died before completing payment or taking any deed there- 
for; and tha t  the intestate held possession and always recognized and 
admitted her right to the property. 
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The law of Alabama, a t  the time of the donation, secured to  a mar- 
ried woman as her separate estate and free from liability for the debts 
of the husband, all property held by her previous to marriage or ac- 
quired afterwards, and constituted the husband a trustee with the 
right to  manage the same and use the rents and profits, but they are 
not made subject to  the claims of his creditors. 

Three issues were submitted to  the jury which, and the answers to  
each, are as follows: 

1. Was the "Wilson tract" bought by the intestate for his wife under 
an agreement to  return the money so belonging to her separate estate 
and placed in his hands, by his paying the purchase nioney for the 
same? Yes. 

2. What portion of the purchase money did the intestate pay 
under the agreement? He paid all except what the plaintiff (487) 
has paid since his death. 

3. What sum was paid by the plaintiff? $225.90, on July 14th) 1875. 
Thereupon it was adjudged that the said Ann E. had an equity in 

said land, and the plaintiff held the legal estate as trustee, and that 
upon her repayment of the sum advanced by the plaintiff, as adminis- 
trator, with interest, he convey the same to her in fee simple, and pay 
the costs of the action. From this judgment the plaintiff appealed. 

Messrs. Hoke & Hoke, Bynum & Grier and Battle & Mordecai for 
plaintiff. 

Mr. D. Schenck, for defendants. 

SMITH, C. J .  The exceptions presented in the record are to  the 
rulings in the admission and rejection of evidence and to the denial of 
instructions asked to be given to the jury. 

1. The defendant was allowed to prove declarations made by the 
intestate before his purchase that he had moneys belonging to his 
wife's separate estate and proposed to invest them in the ('Wilson 
land," and while in possession after his contract of purchase that he 
had paid for it out of her separate estate; that her father had given 
her $1,500 which he had been allowed to use in consequence of an un- 
derstanding with her to buy the "Wilson land" for her, and that  
the donation was in gold. 

There was other corroborative testimony not necessary to  be stated 
in elucidating the exception. 

It is a well settled rule of evidence that whatever may be shown, 
and by whatever mode of proof, to charge a person with liability while 
living, is equally competent to fix that liability upon his estate in the 
hands of the representative devisee or heir. The death of the 
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(488) party cannot operate to exclude admissions lie may have made, 
when the action to  enforce a claim against his estate is prose- 

cuted against his administrator or executor. The objection interposed 
to the reception of the intestate's admissions in the present case, is 
based upon the fact that  the plaintiff in pursuing the land as a fund 
to be applied to  debts, represents the creditors, whose right to have 
satisfaction out of the debtor's property, ought not t o  be impaired by 
declarations which he may have made in the interest of members of 
his own family for whom he is bound to provide. It is true that the 
statute gives the administrator, upon an ascertained insufficiency of 
the personal estate, the right to  pursue and convert the real estate 
into assets to  meet the liabilities of the intestate, even when he may 
have made a fraudulent alienation to others, while the estoppel ob- 
structs his recovery of personal estate that may have been assigned in 
fraud of creditors, as in law the administrator stands in the shoes of 
his intestate, and neither can impeach the assignment for that cause. 
See Burton v. Farinholt, ante, 260. It was necessary to  confer this 
power when recourse is had to land, because it  is only through the 
statutory mode of procedure that i t  can be reached and subjected to 
the payment of debts, while the creditors themselves can appropriate 
personal property, thus disposed of, by an action against the fraudu- 
lent assignee as an executor de son tort and charge him with its value. 
While it  is true the successful assertion and enforcement of the de- 
fendant's equity will diminish the resources out of which the creditors 
are to be paid, and they have an indirect interest in its defeat by rea- 
son of the insolvency of the debtor, i t  is equally true as to the 
results of the prosecution of any demand, which may enlarge the 
amount to  be provided for, and correspondingly lessen the pro rata 
distribution of the assets, and yet in the latter case the right to have 
proof of the intestate's admissions cannot admit of question. Conse- 

quences, the same, follow the increase in the amount of liabili- 
(489) ties, as the reduction of the fund with which they are to be 

provided for. Why shall any distinction be allowed and the 
same rule not alike prevail in both cases? If the estate were solvent 
and ample, the declarations as evidence to charge it  would be received, 
how can insolvency impair the rights of the claimant, or deprive her 
of the means of establishing them? The wife stands in the same posi- 
tion as a creditor, and may sustain her equity, for which there has 
been a full consideration in the use of her money given, by such 
proofs as are available to other creditors in sustaining their de- 
mands. I n  respect to  this controversy, the relations of the husband 
and wife are antagonistic, and his admissions of her right to the 
land of which he was in possession and in disparagement of his own, 
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are as truly in law against his interest as if made on behalf of a 
stranger. The marital relation, and the interest and sense of moral 
duty he may have felt when the repeated declarations came from his 
lips, are circumstances affecting the credit to be given them and their 
value as evidence; but t o  exclude them altogether is entirely insuffi- 
cient. 

It is insisted in argument here that  the testimony of the witness, H. 
Cabaniss, should have been ruled out on the further ground that  i t  
embraced a confidential communication, made to him professionally, 
while the intestate was consulting him about business, the bankrupt 
act  and his involvements in Tennessee. If the disclosure was of this 
kind, and the information thus obtained, i t  would not be allowed to 
be given in evidence and i t  would have been error to  admit it. But 
t o  this several answers suggest themselves: 

1. The matter testified to does not appear to  have been within the 
scope of the professional consultation, which had reference to  other 
objects, and it is plain that such are not within the protection of the 
rule. 

2. The nature and character of the evidence, as a privileged 
communication to an attorney, are not assigned as a ground for (490) 
its repression. 

3. The objection to  similar testimony from the next witness ex- 
amined and who sustained no such relation to  the deceased, was made 
and could be made only upon the ground of its general incompetency, 
which has already been considered, and no distinction between the 
witness in this regard is suggested. It will be observed, also, that  
when the defendant proposed to show declarations of the intestate 
when in possession, and to trace the fund used in the purchase, a 
general objection is interposed t o  the admission of any of the evi- 
dence, it not appearing that the witness had been a legal adviser of 
the deceased, or then even suggested as a reason for its exclusion. The 
fact came out after the objection was overruled and the witness began 
to deliver his testimony. Such is the representation contained in the 
record, and a fair and reasonable interpretation is that  a common ob- 
jection was made to the testimony itself proceeding from either wit- 
ness, and not to any personal disability from a previous professional 
employment on the part of one more than the other, to give in the 
testimony. It would be a surprise then to permit an exception not 
applicable to the proof, when offered and opposed, but growing out of 
the testimony which the witness then proceeded to give in, and to 
which no objection was made; and although a general objection to  
obnoxious evidence will be sustained when no ground has been as- 
signed, if upon any ground it ought to  have been rejected, yet when 
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the ground of the objection can be fairly inferred from the record 
as understood by the parties at the time, another cannot be assigned 
in the reviewing court. The ground of exception is to be deemed on 
appeal a part of the exception itself. Bridgers v. Bridgers, 69 N. C., 
451; Williams v. Kivett, 82 X. C., 110. See also Barnhardt u. Smith, 

ante, 473, as to  exceptions too large and comprehensive. 
(491) 2. The declarations of the deceased offered by the plaintiff, 

not for the purpose of contradiction, but to  show the facts de- 
clared, as hearsay or narrative, were properly refused. 1. Greenl. Evi., 
Secs. 109, 110; Roberts v. Roberts, 82 N. C., 29; Perry v. Jaclcson, 
84 N. C., 230. 

3. The objection to  the competency of the defendant to prove the 
donation and delivery to  her of the gold coin by her father, since 
deceased, derives no support from section 343 of the Code, which is 
wholly inapplicable. Bryan v. illorris, 69 1J. C., 444; Murphy v. Ray, 
73 N. C., 588; Shields v. Snzith, 79 S. C., 517; Hawkins v. Carpenter, 
85 N. C., 482; Morgan v. Bunting, ante, 66. 

4. The court was asked and refused to charge that the marriage 
having taken place in Louisiana and the common law presumed to pre- 
vail there, that  law would govern the subsequent acquisitions of prop- 
erty, although the parties had removed out of that state, and were 
residing in Alabama, when the gift was made, and hence the money, 
instanter jure rnariti, belonged to the husband. While we do not as- 
sent to the proposition that the common law prevails in Louisiana, 
when we historically do know from what nation its territory was ac- 
quired, and what general system of jurisprudence was then in force, 
i t  is plain the money given the wife in Alabama is received under the 
provisions and conditions of the law of that domicil. "Where there 
is a change of domicil," in the words of Mr. Justice STORY, "the law 
of the actual domicil and not of the matrimonial domicil, will govern, 
as to  all future acquisitions of movable property; and as to  all im- 
movable property, the law rei s i t e  Story Conf. Laws, Sec. 184, 2 
Kent. Corn. 133, note A, 3d Ed. 

5. A series of instructions were asked to be given to the jury and 
declined, which may be embodied in a single proposition-that the 
evidence was legally insufficient to raise a trust or warrant the jury 

in finding the affirmative of the first issue. The court left the 
(492) evidence to  the jury, directing them that  the defendant must 

satisfy them of the affirmative of that  issue; that under the 
law the defendant had a separate estate in the fund, and that the 
intestate agreed with her, a t  or before the time of purchasing the land, 
that  he would buy it for her and repay, by advancing the purchase 
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money, the sum received from her personal estate, otherwise their 
verdict must be in the negative. 

The evidence was properly left to the jury, and of its sufficiency to  
charge the  land with a par01 trust, we will only refer to the recent 
cases where the subject is fully discussed. Mulholland v .  York .  82 
N. C., 510; Shields v. Whitaker,  Ib. 516. 

It must be declared there is no error, and this will be certified to 
the superior couh  of Cleveland for further proceedings according 
to  law as declared in this opinion. 

No error. Affirmed. 

Cited: S.  v. Kenzp, 87 N.C. 539; Link v .  Link,  90 N.C. 239; Jones 
v. Call, 93 N.C. 179; Tobacco Co. v. McElwee, 100 K.C. 153; McNair 
v. Pope, 100 N.C. 408; Shaffer v .  Gaynor, 117 K.C. 24; Presnell v. 
Garrison, 121 N.C. 368; McGowan v .  Davenport, 134 N.C. 531; Byrd 
v. Spruce Co., 170 N.C. 484; Profit t  7). Ins. Co., 176 X.C. 683. 

JOSEPH DOBSOX AND OTHERS T. ROSANA SIMONTOx A S D  OTHERS. 

Corporations, Judgments Against, and Assets of, HOG Administered. 

1. Judgments against a corporation rendered npon process issued after it 
ceased to exist, are of no validity; and the same may be impeached by a 
parts- interested in the administration of its assets. which must be had 
under the provisions of chapter 26 of Battle's Revisal. 

2. A de facto corporation is estopped to deny its existence as to those who deal 
with it. bnt this does not preclude proof of the subsequent cessation of its 
corporate functions. 

CIVIL ACTION heard on exceptions to a referee's report a t  (493) 
Fall Term, 1881, of IREDELI, Sliperior Court, before Seymour, J. 

The plaintiffs appealed. See Bank v. Simonton, ante, 187. 

illessrs. Bobbins & Long, Scott & Caldwell and D. Jd. Furches, for 
plaintiff. 

Mr.  J. 111. Clement, contra. 

SMITH, C. J. The referee in his report, to whose findings of fact 
there is no exception, those filed by the plaintiffs in the court below 
being withdrawn in the argument before us, states, as his conclusions 
drawn from the evidence, that no books for receiving subscriptions to 

13-86 383 
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the capital stock of the Bank of Statesville were opened, as directed 
in the charter, under the supervision of the persons therein named, on 
the day mentioned, or a t  any other time, and no money was ever paid, 
or agreed to be paid under the n~enlorandum prepared by direction of 
R. F. Simonton, to which his and four other names are affixed purport- 
ing to subscribe himself for 180 shares, and the others for 5 shares each; 
that two of the latter names were entered under an agreement with 
him that  neither was to  pay any money, and the shares annexed to 
their names should be transferred to him, as was afterwards done; 
that  no meeting of stockholders was held to  elect directors, or for any 
other purpose, and no meeting of those whose names are published, 
as directors, was had to elect a president, and no action was taken 
by them under the second and third sections of the act; that  R. 3'. Si- 
monton, the testator, published the due organization of the bank and 
its readiness to enter upon a general banking business, giving the 
names of the president and directors, and his own, as cashier, and soli- 
cited patronage for i t ;  that thereupon the said Simonton, purporting 

to  act in his said office, commenced operations in the corporate 
(494) name of the bank and conducted the same under his own sole 

management, receiving deposits, and in other financial deal- 
ings, until his death on February 20th, 1876; that  after his death, those 
who were the reputed directors assembled, and, to  enable the bank t o  
withdraw its balances in its northern correspondent banks, undertook 
to appoint C. A. Carlton, cashier in place of the deceased, and he 
conducted and carried on the business in like manner until the first 
day of June following, when the doors of the office of the bank were 
closed and it  ceased to do business. 

llThen the case was before us at January Term, 1878, upon the de- 
fendants' appeal from the intcrlocutory order, restraining them from 
prosecuting their separate actions to  obtain priority of payment out 
of the effects and property of the corporation in the hands of its deb- 
tors, the court, RODMAN, J., delivering the opinion, use this language: 
"Assuming for the occasion only that the Bank of Statesville had a 
corporate existence, as to  those who bona fide dealt with it, it is clear 
that i t  has voluntarily dissolved. Kobody claims to own its stock and 
all its supposed officers disclaim their offices. It is a clear case, there- 
fore, for the appointment of a receiver to  take charge of and pre- 
serve its effects, subject to  the order of the court. 78 N. C., 63. 

The receiver has been appointed and a t  this term, in an action 
against the executrix of R. F. Simonton, we have upheld his right to  
pursue and recover the assets of the bank and the indebtedness to  it 
of the testator himself. Bank v. Simonton, ante, 187. 
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It appears from the referee's report, that the defendants, Hauser, J. 
L. Patterson, administrator, T.  A. Patterson and R.  R. Gwyn, insti- 
tuted, one in March, and the others in May, 1877, their separate ac- 
tions against the bank, and in two of them associating the executrix, 
as a co-defendant, in which judgments were entered and supplemen- 
tary proceedings sued out. Many of the other creditors have 
also sued and recovered judgments against the bank a t  differ- (495) 
ent times during the year succeeding the cessation of the bank- 
ing operations and the closing up of its business. These actions were 
all commenced by summons served on the last acting cashier, one of 
its reputed directors, and the executrix, one or more of them in each 
case, and judgments recovered upon this service of process. 

The referee rules that the creditors, who have sued out and been 
restrained from prosecuting supplemental proceedings by injunction, 
are entitled to  priority of payment, according to the several dates at 
which the process was sued out against persons indebted to the bank 
out of these respective debts when recovered by the receiver, and that 
all creditors by docketed judgments, according to the date of docket- 
ing each, have a preference out of the general fund to the extent of 
the value of any land on which they thereby become liens under the 
statute. The court affirms this ruling and the plaintiffs appeal. 

While these are but declarations of the law as understood and do 
not become adjudications until the fund has been ascertained and its 
appropriation decreed among the creditors of the bank in the proper 
proportion, yet as the parties have treated the ruling as equivalent to, 
if not an actual adjudication, and it is desirable that the litigation 
growing out of the de  fncto operations of the corporation, which came 
into existence in utter disregard of the legal requirements of its char- 
ter, should be terminated, we proceed to determine the single in- 
quiry as to the legal validity of the judgments and subsequent supple- 
mentary proceedings to enforce them, rendered on process which is- 
sued after the de facto existence of the corporation ceased and was 
served upon its former de facto officers. 

The case to which we have already referred (this very case in- 
deed upon similar facts then presented) established the dissolution 
of the bank, and the tinie when it dissolved is now fixed with- 
out objection, at a period long anterior to the bringing of any (496) 
of the suits. After June lst ,  1876, there was no such corpora- 
tion as the Bank of Statesville, in fact or in law, and there could be 
no de facto officers to  bind it by their acts, or on whom legal process 
could be served. The plaintiff's argument and the authorities relied 
on t o  support i t  are conclusive that a defunct corporation like a natural 
person who dies, cannot be brought into court by process served upon 
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officers or agents who were such when it  lived. All such agencies 
cease with its dissolution except as provided in chapter 26 of Battle's 
Revisal, and its effects and property are then t o  be administered in 
accordance with those statutory provisions. The receiver is the ad- 
ministering officer, and the rights and priorities of creditors as exis- 
ing a t  the time of dissolution cannot be displaced or disturbed by the 
active dilligence of creditors exercised afterwards. I n  this particular, 
the same rule prevails as in the administration of the estates of de- 
ceased persons. Von Glahn v. DeRossett, 81 N. C., 467. 

This seems inevitably to  follow from the fact that  while the vitality 
of a corporation, not existing de jure, is incident to  and inseparable 
from its acting as a corporate body, so the total and permanent ces- 
sation of all corporate functions must be an extinction of its life and 
being, for all purposes outside of an adjustment of its affairs and the 
collection and appropriation of its estate under the agency of its 
representative, the appointee of the court. 

The principle decided in the cases of Elizabeth City Academy v. 
Lindsey, 28 N. C., 476, and Railroad Co. v. Thompson, 52 N. C., 387, 
that  where a charter has been granted, those found in the exercise of 
the conferred corporate privileges are conclusively deemed to be in 
the rightful possession, and the sovereign alone can complain, is not 
repugnant to  the proposition that where none such are exercising those 

functions, i t  is not to  be considered as still subsisting, and its 
(497) obligations may be enforced by an action when there is no such 

officer on whom process can be served to bind it, and the cor- 
poration itself is no longer such de facto. 

These cases, and the more recent case of the Attorney General v. 
Simonton, 78 N. C., 57, to  the same effect, declare that  the corpora- 
tion, acting as such, without, as well as under, legal authority, did 
exist in law as to  those who dealt with it, and that  those who "held 
themselves out" as officers of the corporation, "as to those who dealt 
with it are ebtopped to deny its existence." But this does not con- 
clude parties from showing a subsequent expiration of its corporate 
life upon competent and sufficient proof of the fact. 

The remaining enquiry is whether the plaintiffs, not parties to the 
judgments, can be allowed to impeach them and show their nullity. 
We think there is no doubt of their right to do so. 

I n  Hervey v. Edmunds, 68 N. C., 243, an outside creditor of the 
defendant's intestate was permitted to assail the integrity of the 
judgment, for the reason that he was interested in the administration 
of the assets and preventing the priority attempted to  be given to the 
plaintiff, Hervey. Still more direct is the interest of the other credi- 
tors in this a creditor's suit, to  intercept and frustrate the effmts of 
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the defendant creditors, to  secure a precedence in the order of pay- 
ment, and thus diminish the fund brought into court, as to the dis- 
tributive shares of the others. I n  this action every creditor is, a t  his 
election, an adversary contestant of the claims of all others, and all 
redress is open to him that would be to  the debtor himself. Overman 
v. Grier, 70 N. C., 693; bf'ordsworth v. Davis, 75 N. C., 159; Graham 
v. Tate, 77 N. C., 120; Long v. Bank, 85 X. C., 354. 

Without protracting the discussion and examining the other points 
made in the argument, we place our decision upon the ground that  the 
Bank of Statesville having ceased to act after the 1st day of 
June, 1876, and all its supposed officers having since abdicated (498) 
their functions, the judgments recovered upon the processes so 
served as the referee finds, are nullities, and no priority has been 
thereby acquired by the creditors. 

There is error in the ruling and the judgment is reversed and the 
cause remanded to be proceeded with according to law as declared 
in this opinion. 

Error. Reversed. 

Cited: Marshall v. R.R., 92 N.C. 332; iMarshall Foundry Co. v. Kil- 
lian, 99 N.C. 509; Walton v. McKesson, 101 N.C. 442; Heggie v. 
Building & Loan Asso., 107 N.C. 591, 593; Uxxle v. Vinson, 111 N.C. 
140; Smathers v. Hotel Co., 167 N.C. 474; Reynolds v. Cotton Mills, 
177 N.C. 425; Smith v. Dicks, 197 N.C. 361; Buncombe County v. 
Penland, 206 N.C., 304; Sisk v. Motor Freight, Inc., 222 N.C. 632. 

WTLLIdM J O H N S T O S  Y. S. P. P. SMITH. 

Demurrer, Ruling of Court on-Contract, Consideration of-Corpo- 
ration. 

1. A judge is not required to specify the particular ground in his ruling upon 
a demurrer where several causes a re  assigned, though i t  would be more 
convenient for him to do so. 

2. There must be an entire failure of consideration to defeat a sale or contract; 
a n  article may have a n  intrinsic, though no market value ; and it seems 
that  where the purchaser gets what he intended to buy although the thing 
bought be of no value, there is not a failure of consideration. 

3. The principle announced in Bank v. Statesville, 84 N. C., 169, in reference to 
the existence of a corporation, sustainrd. 
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CIVIL ACTION heard upon a demurrer to the complaint at  Fall Term, 
1881, of MECKLEKBCRG Superior Court, before Eure, J. 

The plaintiff complained- 
1. That on the 3d day of March, 1879, the defendant made 

(499) and delivered his promissory note, whereby he promised to pay 
t o  the plaintiff or order, four months after date thereof, the sum 

of twelve hundred and fifty dollars, payable a t  the Commercial Na- 
tional Bank of Charlotte, N. C., with interest a t  8 per cent. per annum. 

2. That  a t  the maturity of the note, the plaintiff presented it for 
payment a t  the office of said bank, when and where payment of the 
same was refused. 

3. That  no part of said note has been paid, but the same is due with 
interest. 

4. That  said note was given for fifty shares of stock of the South 
Carolina Land and Improvement Company of par value of one hun- 
dred dollars per share, which plaintiff had sold to the defendant, but 
the said stock was to be held as collateral security for said note until 
the same was paid, and then a certificate therefor was to be delivered 
to  the defendant. 

5. That  a t  the time of making the note the plaintiff was the owner 
of several hundred shares of stock of said company; that said stock 
has no market value and plaintiff cannot realize anything by the fifty 
shares which he has caused to be issued in defendant's name. The 
plaintiff now brings the said certificate of stock into court and offers 
the same to the defendant upon payment of said debt. 

Wherefore plaintiff demands judgment for the sum of twelve hundred 
and fifty dollars with interest thereon a t  8 per cent. per annum from 
maturity, and costs of action. 

The defendant filed a demurrer, and assigned as grounds thereof- 
1. That  the complaint does not set forth and allege any, or a 

sufficient consideration for the note sued on, but does show a total 
want of consideration therefor. 

2. That  it alleges and shows a total failure of consideration therefor. 
3. That  i t  alleges and makes no tender of the shares of stock al- 

leged to have been sold to  defendant. 
(500) 4. That the stock tendered is not that  alleged to have been 

sold to  defendant. 
5. That  the alleged certificate of stock was issued after the action 

was comn~enced, to wit, the 7th of February, 1880, and after the 
original complaint was filed. 

6. The complaint does not allege the existence of any such company, 
as that  purporting to  issue the certificate of stock, or any legal author- 

388 
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i ty to  do so, in those purporting to issue the same, or the validity 
thereof. 

7. The said certificate filed as part of the complaint purports to  be 
issued by a corporation, but the existence of such corporation is not 
alleged, nor its right to issue such, or any certificate of stock. 

8. The complaint alleges and shows that said certificate of fifty 
shares of stock in said company was utterly worthless, of no value, 
when issued, and now. 

After a discussion of the demurrer by counsel on both sides, his 
Hoqor adjudged that  the demurrer be sustained. And thereupon the 
counsel for the plaintiff moved the court to  state what grounds in the 
demurrer were sustained, and which were overruled. to' the end that 
the plaintiff may amend as to any formal defect. 

The motion was denied by the court, but the defendant was al- 
lowed to amend if he desired. The plaintiff declined to  amend and 
appeal to  this court. 

Messrs. Jones & Johnston, for plaintiff. 
Messrs. Bynum & Grier, for defendant. 

ASHE, J. The exception taken by the defendant to  the refusal of 
his Honor to  specify in his judgment which of the causes of demurrer 
were sustained, is not tenable. We know of no law or rule of prac- 
tice which required the court to  do so, while we admit such a 
practice would be convenient to  the party demurring and the (501) 
saving of labor to  the appellate court. 

The first and second causes of demurrer assigned, touching the 
want of consideration, involve the same point and will be treated to- 
gether. 

As the demurrer admits the facts stated in the complaint t o  be true, 
if the complaint had stated any facts from which it  might be inferred 
tha t  the stock had no value a t  the date of the contract, this ground of 
demurrer might properly have been sustained, but the complaint only 
states that  the stock a t  the time of filing the complaint had no market 
value, and the plaintiff could not realize anything from it-non constat, 
but tha t  the stock may have had a market value a t  the date of the 
sale; nor does it  follow that although the stock may have had no 
market value a t  the time of filing the complaint, i t  may not have had 
some intrinsic value a t  that date, and even market value a t  the date 
of the sale. And if a t  the time of the sale it  had any value, no matter 
how small, i t  was a sufficient consideration to  support the sale. McEn- 
tyre v. McEntyre, 34 N. C., 299. 
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We understand the law to be settled by repeated adjudications in 
this state, that to defeat a sale or contract for the want of considera- 
tion, there must be an entire failure; and it is otherwise where there 
is only a partial failure, which can only be remedied by a distinct ac- 
tion, and now perhaps by a counterclaim. Washburn v. Picot, 14 
N. C., 390; Hobbs v. Riddick, 50 N. C., 80. And what is meant by 
a failure of consideration is not simply that the article sold is worth- 
less to the purchaser, but if it be of some value to the seller there is a 
consideration, by which the promise of the purchaser to pay the agreed 
price, however disproportionate, may be sustained. If it be of no 
value to either party, it of course cannot be the basis of a sale. But 
if i t  is beneficial to the purchaser, in any degree, he ought to pay for 

it, and the law fixes his obligation at  the agreed price; and if it is 
(502) a loss to the seller he ought to be remunerated. Johnson v. 

Titus, 2 Hill Rep., 606; Parley u. Batch, 23 Pick., 283; Hart v. 
Wright, 17 Wend., 209; Barnum v. Barnum, 8 Conn., 469; Brown u. 
Ray, 32 N. C., 72; Weatherly v. Miller, 47 N. C., 166; Findly v. Ray, 
50 N. C., 125. 

But some of the authorities go even further than these we have 
cited, and hold that where the purchaser gets that which he really in- 
tends to buy, although the thing bought proves to be of no value, 
there is not a failure of consideration; as where one bought railway 
scrip and it was subsequently repudiated by the company upon the 
ground that i t  was issued without their authority, upon proof offered 
that the scrip was the only known scrip of the company, and had 
been for several months the subject of sale in the market; Held, the 
buyer had got what he really intended to buy, and could not rescind 
the contract on the ground of want of consideration. Benjamin on 
Sales, 322; Lambcth v. Heath, 15 M. & W., (Exchequer Rep.,) 486; 
Barnum v. Barnum, supra. 

The third and fourth grounds should not have been sustained, for 
according to the terms of the contract as admitted by the demurrer, 
the stock was to be held as collateral security for the note given for 
the price; and the ceritficate for the same was not to be delivered to 
the defendant until the money was paid. We think it is to be inferred 
from the statement in the complaint, that the certificate filed in 
court was for fifty shares of the identical stock which the plaintiff 
alleged that he owned a t  the time of the sale, and that issued was a 
part of the same. It is true the certificate bears date the 7th of Feb- 
ruary, 1880, but the fifty shares may have been surrended by the 
plaintiff and issued again in the name of the defendant, which we be- 
lieve is the usual course of transferring fractions of certified stock in 
banks and other corporations, and we presume it Tyas done in this case. 
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What has been said in regard t o  the third and fourth grounds (503) 
applies equally to  the fifth ground. 

The sixth and seventh causes assigned cover the same ground and are 
insufficient. 

We think the existence of the company and its right to  issue stock 
are sufficiently set forth in the complaint. The fact that  the defend- 
ant recognized the existence of the company and its right to  issue 
stock by bargaining for and purchasing the stock is a t  least, so far 
as this case is concerned, prima facie evidence of its existence, and the 
right to  issue stock. Bank v. Statesville, 84 N. C., 169. 

The eighth ground must be overruled, for the reason, that  "the com- 
plaint does not state that  the certificate of fifty shares of stock in said 
company was utterly worthless and of no value when issued, and now." 
The complaint only states, that said stock has no market value, and 
plaintiff cannot realize any thing from it. Becuase an aritcle has no 
market value, i t  does not follow necessarily that  it had no intrinsic 
value. The stock may have had no market value a t  the time of filing 
the complaint, and yet have had such value at the time of the sale. 

We are of the opinion there was error in the ruling of his Honor in 
sustaining the demurrer. The demurrer must therefore be overruled. 
Let this be certified to  the superior court of Mecklenburg that  the 
defendant may be allowed to answer, etc. 

Error. Reversed. 

Cited: Jones v. Rhea, 122 N.C. 724; Fair v. Shelton, 128 N.C. 106; 
Swift & Co. V .  Aydlett, 192 N.C. 344, 348; Lumber Co. v. Buchanan, 
192 N.C. 774; Williams v. Chevrolet Co., 209 N.C. 31; Aldridge Motors 
v. Alexander, 217 N.C. 755; Mills v. Bonin, 239 N.C. 502. 

E. BLACK V. BENJAMIN JUSTICE AKD w ~ ~ ~ .  
(504) 

Deed, Registration of-Married Women-Execution Xale-Eject- 
ment-Purchaser of Equity of Redemption. 

1. A deed having no subscribing witness, may be admitted to probate and regis- 
tration upon proof of the hand-writing of the maker ; or, if the subscribing 
witness be dead, upon proof of his hand-writing. Rollins v. Henry, 78 
N. C., 342, overruled upon this point. (Review of acts of assembly as to 
the registration of deeds, by ASIIE, J.) 

2. Money arising from the sale of the wife's land by husband and wife in 1851, 
becomes the property of the husband by virtue of his marital rights. And 
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the rule is not affected by the fact that the feme covert in this case was an 
infant a t  the time of maliing the executory contract, for there was no 
co?tve~siorr until the contract was consummated, which was after she 
attailled her majority. 

3. Where an execution defendant with a fraudulent intent places money in the 
hands of another to buy his own property, the sale by the sheriff is a 
nullity, and the property still subject to the satisfaction of judgment 
creditors. 

4, A purchaser of an equity of redemption has a sufficient legal interest in the 
land to enable him to recorer possession thereof from the mortgagor. 

CIVIL ACTION to recover land tried at Fall Term, 1881, of CLEVELAND 
Superior Court, before Avery, J. 

The following issues were submitted to  the jury: 
1. Was the purchase money paid as the consideration for the deed 

executed by sheriff Logan to the feme defendant Mahala J .  Justice, 
the money of the defendant Benjamin Justice? 

(505) 2. Did Benjamin Justice cause said deed to be executed t o  
the defendant M. J .  Justice with intent to  defraud his creditors? 

3. Did the said M. J .  Justice by false and fraudulent representation 
made by her agent prevent a fair competition of bidders, and thereby 
cause the land to sell for less than its value? 

The plaintiff offered in evidence the transcript of a judgment from 
the judgment docket of the superior court of Gaston County, rendered 
in favor of the plaintiff against the defendant Benjamin Justice for 
the sum of $682.08, with interest on $671 from the 13th day of Novem- 
ber, 1876, the date of the rendition of the judgment. 

He offered a deed from the sheriff of Cleveland County covering the 
land in dispute, dated the 3rd of February, 1879, which recited the 
execution upon the aforesaid judgment, the sale thereunder on the 
3rd of February, 1879, and that E. Black was the highest bidder. 

The admission of this deed in evidence was objected to by the de- 
fendant because it had not been properly admitted to  probate. The 
deed had no subscribing witness, and its execution was proved before 
the probate judge of the county of Cleveland by the oath of J. W. 
Gidney, who swore that he was well acquainted with the hand-writing 
of B. F. Logan (the sheriff), having often seen him write, and that 
his signature to the deed was in his own proper hand-writing. The 
objection was overruled and the defendant excepted. 

The plaintiff then offered in evidence a deed conveying the same 
land from the sheriff to the feme defendant, dated February 9th, 1878, 
to  show that both parties claimed from the same source. 

The plaintiff also introduced John Falls, who testified that  on the 
6th of February, 1878, (the sale under which the defendant claimed.) 
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he bid off the land a t  sheriff's sale; that Benjamin Justice, the (506) 
defendant, came to him and told him that  the land was about 
t o  be sold, and asked the witness if he would bid i t  off for his wife 
and let her have i t ;  and that if the witness would bid off the land, 
pay for it, and convey it to his wife, he would give him $200. The 
land was sold and he bid it off, and during the same week, being court 
week, the defendant came to him and said he had money from his 
wife and wanted to  pay for the land; that the witness paid the money 
handed to him by the defendant, who said it was his wife's money, and 
he transferred his bid to  the wife and the sheriff made the deed to her. 
Benjamin Justice told witness that  this money came from the pro- 
ceeds of a tract of land that witness bought from his wife. Witness 
also testified that he bought the wife's interest in her mother's land 
before the wife was of age, or married, and the deed was executed to  
him by Benjamin Justice and his wife after her marriage and full age; 
that  he paid her $47.50 for the land about February, 1851; the land 
bid off a t  sheriff's sale brought $26.00; and that Benjamin Justice was 
then in critical or failing circumstances and embarrassed with debt. 
He further testified that there was a large crowd of people present at 
the sale, and that the land is now worth $6.00 or $7.00 per acre, and a t  
the sale was worth $5.00 per acre unencumbered. 

A. R. Homesly, a witness offered by the plaintiff, testified that the , 
sale did not come off Monday or Tuesday; that he was there as agent 
of the plaintiff to  buy for him; that  on Tuesday the defendant, Ben- 
jamin, told him that the land would not be sold; that  he had i t  all 
arranged. The land is worth $10.00 per acre, and would have brought 
a t  a fair sheriff's sale $5.00 per acre. 

Logan, the sheriff of the county, was then introduced by the plain- 
tiff and testified, that  the sale was for some cause postponed until 
Wednesday, and the land sold on that day;  that sales are frequently 
postponed from day to day;  that J. TI7. Gidney announced at 
the sale that  there was a mortgage on the land, and thinks that (507) 
Gidney was counsel for Justice, and that it was "greenback" 
money that  Falls paid him for the land. 

The defendant, Mrs. Justice, introduced two judgments-one in 
favor of A. Williams, docketed April 6th, 1876, and the other in favor 
of G. M. Green, administrator, docketed December 2nd, 1869, both 
against Benjamin Justice. 

The defendant proposed to offer in evidence a mortgage deed upon 
the land, of prior lien to plaintiff's and defendant's judgments, to show 
that  the land was encumbered; and in answer to  the testimony of the 
plaintiff that  the land brought less than its value when Mrs. Justice 
bought, and also to  show that plaintiff bought nothing a t  sheriff's sale. 
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The deed was admitted for the first purpose, but rejected for the 
second purpose. 

The mortgage was then introduced for the first purpose, and was a 
deed from B. Justice and wife t o  J.  Jenkins and H. D. Lee, dated 12th 
January, 1875, and registered 10th February, 1878. 

H.  D. Lee, witness for defendant, swore that the note secured by the 
mortgage was given January 12th) 1878, and that divers payments had 
been made thereon, from October, 1875, to 22d February, 1877, and 
that  there is still due on i t  about $450.00. 

Mahala J. Justice, the feme defendant, was then introduced on her 
own behalf and testified that having understood that the land had 
been advertised for sale, she requested her husband to ask Mr. Falls 
to  bid it  off, if she had money enough to pay for it. He told her 
afterwards what it came to, and she gave him $26.50 to pay Mr. Falls; 
that she got the money (silver) from Mr. Falls for her land soon after 
she married; that he paid her near fifty dollars and she kept that 
money from that  time; and that she was married in 1850, and now 

lives on the homestead adjoining that place. 
(508) At the request of the plaintiff the court gave the following 

instructions to the jury: 
1. That if it is conceded, or the jury find, that the purchase was 

made when the husband was embarrassed with debt, when it  is ad- 
mitted that  the purchase was made during coverture, the burden 
is upon her to  prove distinctly that she paid for the land purchased 
with funds that were not furnished by the husband. 

2. That  if Benjamin Justice and M. J .  Justice sold her land in 1851 
(being then married) and received the money, that the money vested 
in the husband as his property. 

3. If the money paid as a consideration for the deed to M. J. Jus- 
tice was Benjamin Justice's money, then the sale would be fraudulent 
as to creditors. 

4. That if Benjamin Justice, as his wife's agent, represented to  A. R. 
Homesly, the agent of Black, that  the debt was arranged and that 

I there would be no sale, when such was not the fact, with the intent 
to get rid of Homesly as a conlpeting bidder, and Homesly was mis- 
led by this false representation, and prevented from attending the sale, 
and did not attend the sale, then this sale is void as to creditors. 

5. That even if Mrs. Justice paid her money for the land, yet if 
there was a fraudulent combination between her and her husband, he 
being embarrassed, to  h a w  the land sold for less than its value, in 
order that  he might derive advantage therefrom, and they did pro- 
cure it  to  be sold, it is void as to creditors. 
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6. That if the jury believe the testimony of Mrs. Justice, the money 
given to her husband to buy this land was the money and property of 
Benjamin Justice. 

7. That it was incumbent on defendants to prove that the mortgage 
to Lee covered this land, and it was their duty to satisfy them of this 
fact. 

The defendant asked for the following instructions: 
1. If the money was derived from the wife's real estate and 

was kept by her separate and apart from the husband, and was (509) 
used by him with her assent in the purchase of this land a t  
execution sale, the money then became impressed with the character 
and properties of land and her title is good. 

2. Upon the pleadings and evidence in the case the plaintiff cannot 
recover judgment for the land. 

3. No fraud or combination on the part of the husband to suppress 
bidding, not participated in by the wife, makes the deed of the sheriff 
void as to her. 

4. Benjamin Justice was the agent of the wife only to bring the 
money to Falls. 

The court refused the first and second instructions as requested, but 
gave the third; and the record does not show what disposition was made 
of the fourth. 

The jury responded in the affirmative to each of the issues submitted 
and there was judgment thereon for the plaintiff, from which defend- 
ant M. J .  Justice alone appealed. 

Messrs. W .  A. Hoke, D. Schenck, and Battle & Mordecai, for plain- 
tiff. 

Messrs. B y n u m  & Grier, for defendants. 

ASHE, J., after stating the case, The exception taken by the defend- 
ant  to the admission of the sheriff's deed offered by the plaintiff on ac- 
count of alleged defect in the probate, would have given us no difficulty 
except for the opinion expressed by RODMAN, J., in the case of Rollins 
v. Henry,  78 N. C., 342, in which the learned judge says: "We are 
of opinion that this deed was improperly admitted. It does not come 
within any of the cases provided for by the statute;" (Bat. Rev., ch. 
35, sec. 2, sub. div. 3 and 4) and held, that although a deed may be 
admitted to registration, by proof at  common law, to make it evidence 
its execution must be proved on the trial, and for the position 
cited the case of Carrier v. Hampton, 33 N. C., 307. We can- (510) 
not give our assent to such a construction of those sections of 
the Revisal. 
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It will be noted that  the decision in the case of Carrier u. Hampton, 
was made in 1850, a t  a time when the only statute law for the probate 
of deeds for registration was contained in the Revised Statutes, in 
which there was no provision for the probate of a deed having no sub- 
scribing witness. This omission was afterwards supplied by section 
15 of chapter 37 of the Revised Code, which declared that ''in all cases 
of the probate of any deed or other instrument required or allowed 
to  be registered, having a subscribing witness who may be dead, satis- 
factory proof of his hand-writing or of the hand-writing of the grantor 
or maker, when there is no subscribing witness, shall be deemed suffi- 
cient proof for the purpose of allowing the registration thereof." It 
mill be noticed tha t  the act makes no reference to  the death of the 
grantor but only to that  of the subscribing witness. 

By  implication so much of this 15th section of chapter 37 of the Re- 
vised Code, as provided for the proof of the hand-writing of the 
grantor, when therc was no subscribing witness, was repealed by the 
2nd section of the act of 1871, ch. 271, which provided that ,  "when- 
ever any such instrument (such as is required or allowed to be regis- 
tered) shall not have a subscribing witness, and the maker thereof 
shall be a non-resident or dead, proof of his hand-writing shall be suffi- 
cient to admit the same to  registration." 

But  in the next year after the passage of this act the 15th section of 
chapter 37, Revised Code, was re-enacted by the act of 1872, ch. 28; 
and the same act declares tha t  all laws and clauses of laws in conflict 
with its provisions are repealed. The effect of which was to repeal 
the 2nd section of the act of 1871, c11. 271. 

And sub-division 3 of Bat. Rev., ch. 35, sec. 2, is the act of 1871, and 
sub-division 4 is the act of 1872; the latter therefore repeals so much 

of the former as is in conflict with i t  and our opinion is tha t  
(511) the  deed was properly admitted in evidence. 

I n  considering the case upon the exceptions, we think its de- 
termination depends mainly upon the correctness of the ruling of his 
Honor upon the first and second exceptions of the defendants, and they 
present the questions-first, was the land in dispute bought with the 
money of the defendant M. J. Justice? and secondly, has the plain- 
tiff the right to  recover the possession of the land under the pleadings 
and evidence in the action? 

Assuming the testimony of Mrs. Justice to  be true, and conceding 
that  the land was bought with the money which was the proceeds of 
the sale of her land, just so soon as the land was converted into money 
it was personal property and vested in her husband by virtue of his 
marital rights. Temple v. Williams, 39 N. C., 39; Rouse v. Lee, 59 
N. C., 352; Ramsdale v. Craighill, 9 Ohio, 198; Sabel v. Slingluff, 62 
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Maryland 13, and Hackett v. Shuford, a t  this term, ante, 144, and cases 
there cited. 

Nor is this principle changed or affected by the fact that  the defend- 
ant  M. J .  Justice was an infant a t  the time of making the executory 
contract for the sale of her land, for the conversion was not made un- 
til the contract was consummated by the receipt of the purchase money 
and the execution of the deed by herself and her husband, which was 
after she attained her majority. The doctrine, as to  money converted 
into land or land into money, applies to  cases where the conversion 
is directed in wills or made by sales authorized by the courts of equity. 
In  this state it is held that the proceeds of real estate sold under a 
decree of court and belonging to infants and femes covert remain real 
estate, until the infant arrives a t  age and elects to  hold the same as 
personalty, or the feme becomes discovert, or, by some valid act under 
the law while covert, makes her election or disposes of the fund; 
and while this was the rule without any statutory provision, i t  (512) 
is distinctly declared in the statute to be applicable to  cases 
where such sales are authorized by decrees of court. Batenzan t l .  
Latham, 56 K. C., 35; March v. Bevier, 41 N. C., 524; Scull v. Jerni- 
gun, 22 S. C., 144. 

But aside from the legal view of the question, upon the testimony of 
Mrs. Justice alone, the evidence offered in regard to  the payment of 
money was such as to warrant the jury in coming to  the conclusion, as 
a matter of fact, that  it was the money of Benjamin Justice, and there 
was no error in the refusal of his Honor to give the instructions asked 
by the defendant upon this point. 

The fact then having been found by the jury that  the considera- 
tion of the deed made by the sheriff to M. J .  Justice was money 
which was the property of Benjamin Justice, the sale made by the 
sheriff was a nullity. For if a defendant in an execution places money 
in the hands of another for the purpose of purchasing his own property 
a t  a sale under execution, with intent to  defraud his creditors, and that 
person buys it and takes a deed for it, he is still the owner of it, and 
it may be sold to satisfy the judgment of another creditor. Dobson v. 
Erwin, 18 N. C., 569. 

Vpon this ground alone the plaintiff would have the right to recover, 
provided the land was subject to execution sale, and the action to  se- 
cure possession can be maintained. And about that  there can be no 
doubt. The defendants' counsel in their brief filed in the cause, rely 
upon the authority of the case of Tally v. Reed, 74 N. C., 463, but 
that case has no application. The question there was, whether, when 
a vendor of land retains the title to secure the payment of the pur- 
chase money, a sale of the land under a fi. fa.  against the vendor passes 
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to the purchaser a t  sheriff's sale only the naked legal title, and vcsts 
in hiill the right to thc purchase money. But the case of Davis v. 

Evans, 27 N. C., 525, does apply, and is decisive of the question. 
(513) Chief Justicc RUFFIN, speaking for the court in that case, says: 

"We consider that  the act of 1812 makes the equity of redcmp- 
tion, when sold under execution, a legal interest to  the extent, a t  least, 
of enforcing it  by the recovery of possession from the mortgagor him- 
self." 

Therc is no error in tlie instructions of the plaintiff givcn by his 
Ijonor, except the fourth and fifth. 

There is no proof that  the sheriff participated in the alleged fraud 
and combination to  prevent a competition at thc sale, and unless he 
did so, t,he sale is not void. IIill v. Whitfield, 48 N. C., 120; Crews 
v. First National Bank, 77 N. C., 110. 

But the error is immaterial and cannot affect the result for the 
verdict and judgmcnt upon a view of the whole case appears to  be 
right, and when that is the case, an error which has become immaterial 
will not be noticed. Norwood v. Marrow, 20 N. C., 578. 

We are of the opinion therc was no error, and the judgment of the 
superior court is therefore affirmed. 

No error. Affirmed. 

Cited: Love v. Harbin, 87 N.C. 253; Woodley v. Hassell, 94 N.C. 
161; Giles v. Hunter, 103 N.C. 201 ; Woodruff v. Rowles, 104 N.C. 207; 
Shaffer v. Hahn, 111 N.C. 7;  Parrott v. Hardesty, 169 N.C. 669; 
Lumber Co. v. Lumber Co., 1% N.C. 239; Weir v. Weir, 196 N.C. 269. 

.J. E. GRANT v. M. EDWARDS AND OTHICBS 

Ejectment, Euiclence in-Ilomestead 

In  an action to recover land, thc plaintiff' was the purchaser a t  a sale under 
execution upon a rlebt of defendant contracted in 1858; I ie ld ,  (1) That 
proceedings allotting a homestead against such debt a re  void, and therefore 
should not have been admitted as  evidence. (2)  I t  is competent to prove 
the proclamations of the sheriff a t  the sale, to the effect, that  without 
knowing the law in regard to homestead esemption, he sold snch right as 
tlie defendant in the execution had, and that  he had laid off his homestead 
ml~ich covered all the land offered fo r  sale. 

(514) CIVIL ACWON to  recover land, tried a t  Fall Term, 1881, of 
NORTISAMPTON Superior Court, bcfore Gilmer, J .  
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- 
The case was submitted to a jury who found a special verdict as 

follows: That in an action begun before a justice of the peace against 
the defendant, Edwards, and in favor of one Spivey, to the use of the 
plaintiff, upon the defendant Edwards' bond, dated Nov. lst, 1858, 
judgment was rendered in favor of the plaintiff on the 27th December, 
1869, for $132.03 and costs; that a transcript in due form of this judg- 
ment was docketed upon the judgment docket of the superior court of 
Northampton County, and execution issued thereon on the 1st of 
January, 1870; that the sheriff levied this execution on the lands of 
the defendant Edwards whereon he then lived, first having the defend- 
ant's homestead duly appraised and laid off, including the entire tract 
of land sued for, which is worth about five hundred dollars; that such 
appraisenient was in due form and returned to the office of the clerk 
of the superior court aforesaid, and filed with the judgment roll in 
the action, and a minute of the same made on the judgment docket; 
that  the sheriff on the 5th day of February, 1870, after such appraise- 
ment of the homestead and after due advertisement put up the land 
for sale, proclaiming to the bystanders that without knowing what the 
law was, he sold such right and title of the defendant in this land as 
he was entitled by law to sell; that he had laid off the defendant's 
homestead and that i t  covered all the premises offered for sale, when 
the plaintiff became the purchaser for the price of ten dollars and took 
the sheriff's deed therefor, dated February the 5th, 1870. 

If upon the above state of facts the court is of the opinion that the 
plaintiff is entitled to recover the possession of the land sued for, 
then we find all issues in favor of the plaintiff and assess his damages 
a t  forty dollars per annum with interest from the first day of 
January succeeding, on each year's rent; but if the court is of (515) 
a contrary opinion, then we find all issues in favor of the de- 
fendant. 

Upon this finding of the jury there was judgment in favor of the 
defendant, and the plaintiff appealed. 

Messrs. R. B. Peebles and Thos. N .  Hill, for plaintiff. 
N o  counsel for defendants. 

ASHE, J. On the trial the court permitted the defendant, subject 
to the plaintiff's objection, to offer in evidence the proceedings had by 
the appraisers in setting apart the homestead of the defendant, and 
also evidence of the proclamation of the sheriff at  the time of the sale, 
"that without knowing what the laG was, he sold such right and title 
of the defendant in the land as he was entitled by law to sell;" that 
he had laid off the defendant's homestead, and that it covered all the 
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premises offered for sale. There was error in admitting the first evi- 
dence but none in admitting the latter. 

The debt was contracted, as shorn by the pleadings, in 1858, and 
the defendant had no right to his homestead against the debt. The 
appraisers therefore had no right to  lay off and set apart the home- 
stead to the defendant, as was decided in the case of Gheen v. Sum- 
mey, 80 K. C., 187. They had no jurisdiction, and the proceeding 
had by them Tas a nullity as against this debt, and therefore incom- 
petent evidence. 

The other exception was properly overruled. What was said by the 
sheriff a t  the time of the sale was clearly admissible as a part of the 
res gestce. 

In  addition to these exceptions to  the evidence, the plaintiff insisted 
that upon the special verdict the judgment should have been given for 
the plaintiff, and that there was error in rendering it  in favor of the 

defendant, and this exception we think was well taken. 
(516) This case is distinguishable froni that of Wyche v. Wyche, 

85 X. C., 96. That was an action upon a note given in 1861, 
and judgment was obtained and docketed in March, 1869, execution 
was issued, the homestead of the defendant laid off and set apart t o  
him, as in this case. It was proved by the deputy sheriff who sold 
the land, that the sale of the land mas made subject to  the right of the 
homestead therein, and the sheriff's deed expressly declared that this 
land is sold by the sheriff "subject to the right of the said Harris (the 
defendant) to  a homestead therein," and this court held upon the 
authority of Barrett v. Richardson, 76 N. C., 429, that  as the land 
had been sold at execution sale, subject to the homestead, the purchaser 
took it with the encumbrance, even though the debt be one against 
which no homestead right existed. The decision was put upon the 
ground that the sheriff had by his declarations a t  the sale, and by the 
terms of his deed, expressly limited the interest sold. 

But in our case there is no such declaration a t  the time of the sale 
and no such statement in the deed. The sheriff did not profess to sell 
subject to the homestead right, but expressly declared that  he did not 
know whether the defendant was entitled to his homestead or not, 
but whether he was or not, he sold just such interest as he had in the 
land, and his deed purported to do the same. It was a fair sale; there 
was no pretence of any fraud or collusion between the sheriff and the 
plaintiff. The defendant was not entitled to  a homestead, and the 
plaintiff was the highest bidder and received the sheriff's deed. We 
can see no reason why that deed did not convey to him a good title 
to the land. We have nothing to do with the hardship of the case. It 
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is one of those "quick-sands" of the law into which the defendant 
has fallen without any power in the courts to rescue him. 

There is error. The judgment of the superior court is therefore 
reversed, and judgment must be entered in this court for the 
plaintiff in accordance with the special verdict found by the (517) 
jury. 

Error. Reversed. 

Cited: Grant z;. Edwards, 88 N.C. 247; Keener v. Goodson, 89 N.C. 
277; Long v. Walker, 105 N.C. 101, 115; V'illiams v. Whitaker, 110 
N.C. 396; Joyner v. Sugg, 132 N.C. 588. 

J .  JI. BAILEY \-. A. J. RCTJES axn O r ~ ~ a s .  

Contract-P7,ornise of a Third Party. 

Plaintiff delirered lumber under the order of A, the lessee, which I\-as used in 
improvements upon the premises of B and C, the lessors. ancl sued the 
lessors for the price thereof; Held 

(1) To entitle plaintiff to recorer, he must show a contract, express or 
implied, on the part of the lessors to pay ;  and it  m-ss error to charge that 
if plaintiff believed he was furnishing it  upon their credit they were liable. 
( 2 )  Ordinarily, a n  inference of fact will arise against the owner of prem- 
ises that he promised to pap for improvements thereon, in case he stands 
by in silence and sees work done or material furnished, ancl afterwards 
accepts and enjoys the benefits derived therefrom. 
( 3 )  If the lessors, knowing that plaintiff expected them to pap for the 
lumber, acted in such wise as  to create a belief on his part that  they would 
do so and thereby induced him to deliver it, a promise on their par t  to pay 
might be inferred. But if not originally liable by reason of some contract. 
a promise to pay after the lumber was furnished and used, would be merely 
gratuitous and not a binding contract. 

CIVIL ACTION tried a t  Fall Term, 1881, of BURKE Superior Court, 
before Seymour, J .  

This action is brought to  enforce a mechanic's lien upon the prop- 
erty of the "Glen Alpine Springs Company," composed of the de- 
fendants Walton and Pearson, for lumber furnished and used 
in repairing and erecting buildings on its premises. (518) 

On the part of those defendants, it is insisted that the lum- 
ber mas not furnished to their company but to their co-defendant, 
Rutjes, and upon his sole responsibility-he haying leased the premises 
for five years, and being in possession thereof, at the time the lumber 



IK THE SUPREME COURT. [86 

was ordered and delivered, though he has subsequently surrendered 
his lease and restored the possession to the said defendants. On the 
trial the plaintiff testified that he delivered the lumber according to 
certain bills, (produced and numbered 1, 2, 3, etc.) furnished him by 
Rutjes, some of which were signed by Rutjes, while others were not. 
That he had no talk with either of the defendants, Walton or Pearson, 
before such delivery, but that he had previously delivered two other 
bills of lumber on the same premises and received from Rutjes orders 
upon the other defendants for the money, one of which the defendant 
Walton had paid, and the other partially paid, and that this occurred 
while he was engaged in sawing bill No. 1. He also testified that after 
the lumber was delivered on the premises, he applied to the defend- 
ant Walton for payment, who offered him a note on Rutjes which he 
declined, and while he had had no talk with the defendants, Walton 
and Pearson, about the lumber before its delivery, they had seen i t  
delivered and knew that it was used on the premises; and on one oc- 
casion while the plaintiff was sawing the lumber the defendant Pear- 
son ordered, in person, and paid for a lot of laths which were used in 
the buildings on the premises; that he had no acquaintance with Rut- 
jes, who was a stranger in that part of the country, and made no con- 
tract with him in regard to the lumber. 

The plaintiff also introduced the head-carpenter, and other work- 
men employed on the premises, who testsified to the use of the lumber 

in the buildings, and that the defendant Walton was frequently 
(519) present, giving directions about the work, and that he ex- 

pressly promised to pay them their wages. 
For the defence, the defendant Walton testified that one of the 

terms of Rutjes' lease was that  he was to make the improvements on 
the premises, and to deduct the costs from the stipulated rent; that 
he had nothing to do with the contract with the plaintiff, and had re- 
fused to become responsible to him for the lumber, when asked to do 
so, and though occasionally a t  the springs while the work was going 
on, he had never assumed to direct i t ;  that the money paid on the two 
orders referred to by the plaintiff was paid in consequence of an agree- 
ment that had reference to those particular lots of lumber, and was 
in fact a loan to Rutjes. This witness denied that he had paid or 
agreed to pay the workmen their wages. 

The defendant Pearson testified in substance the same with his 
co-defendant Walton. And one Smith, who was clerk to Rutjes testi- 
fied that he had made the contract for the lumber with plaintiff, as 
agent for Rutjes, and had told plaintiff that he, and not the other 
defendants was responsible therefor. 
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For the defendants, special instructions were asked which the court 
declined to give, and instructed the jury that to make the defendants 
liable, it was necessary that there should be a contract either ex- 
press or implied between the plaintiff and themselves. That if the 
plaintiff reasonably believed when he was furnishing the lumber 
that  it was uDon the credit of defendants and was induced to so believe 
by their acts, they were liable; and that in this connection they might 
consider all the conduct of defendants as testified to by the witnesses. 
That  if they believed that plaintiff furnished the lumber solely upon the 
credit of Rutjes, or that plaintiff agreed to look only to him for pay, 
then the defendants would not be liable. To which charge the 
defendants Walton and Pearson excepted, and after verdict and (520) 
judgment against them, they appealed. 

iMessrs. Jones & Avery and P. J .  Xinclair, for plaintiff. 
Mr. G. AT. Folk, for defendants. 

RCFFIX, J. The action is one for goods sold and delivered, and as 
said by his Honor, in order to maintain it, the plaintiff must show a 
contract, express or implied, on the part of the defendants to pay him 
for the lumber furnished. As the case discloses no facts going to show 
the existence of any express contract, a t  least prior to the date of the 
delivery, we are driven to conclude that the verdict was, or may have 
been, controlled by that part of the instructions which had reference 
to the implied contract. 

The defendants complain of this, and we think justly so, because 
it made the case to turn, not upon the agreement of the parties, but 
upon the reasonable belief of one of them. To constitute any con- 
tract, there must be a proposal by one party and an acceptance by 
the other, resulting in an obligation resting upon one or both; or in 
other words there must be a promise. Pollock on Contracts 5. 

The fact then that the plaintiff expected (however reasonably) the 
defendants to pay him for the timber, could certainly not be sufficient 
of itself to establish the existence of a contract, on their part to do so. 
Brunhild v. Freeman, 77 N. C., 128; Tuft v. Diclcinson, 6 Allen, 553; 
Pendleton v. Jones, 82 N. C., 249. 

It must be shown further, that in some way, they assented to be 
charged either in ternis or by conduct from which the law will infer 
their assent. 

It is unquestionably true, that if in the absence of all express under- 
standing, one stands by in silence (and much more if he actively en- 
courages) and sees work done, or material furnished for work 
upon preinises belonging to him, and of which he must neces- (521) 
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sarily get the benefit, and afterwards he does accept and enjoy it, 
a promise to  pay the value thereof may be inferred, and ordinarily 
will be; and the inference under the circumstances will be purely one 
of fact, viz., whether the party's conduct has been such that  a reason- 
able man might understand from it, that he meant to recognize the 
benefit as one conferred on himself, and to pay for it. I n  such a case, 
there can be no difficulty in making such an inference against the party, 
since the premises being his, the benefit of the labor done, or the ma- 
terial furnished must necessarily result to him, and withal, he had 
the opportunity and the power to  countermand it, if he would. 

But in the case a t  bar, the defendants, if their testimony is to  be 
believed, had leased the premises to  Rutjes for five years, and he had 
undertaken to have the improvements made, which called for the 
use of the lumber furnished by the plaintiff. They were therefore ab- 
solutely without the power, either to  give or t o  withhold their sanc- 
tion to  its delivery and use, and ought not to be required to  pay for it, 
unless they knew, or had reason to believe that  the plaintiff was 
looking to them for pay for his lumber, and allowed him to deliver 
i t  under that  expectation and without objection on their part. Day v. 
Cayton, 119 Mass., 513; Wells v. Banister, 4 Mass., 514. And i t  was 
in its failure to  call the attention of the jury to  this view of the case, 
that the error of the charge, as we conceive, consists. The instruction 
given should have been that  if the defendants knowing that  the plain- 
tiff expected them to pay for the lumber acted in such wise as to  
create a reasonable belief on his part, that they would do so, and 
thereby induced him to deliver it, then the jury might infer a promise 
on their part, to pay for it. 

I n  the present form of the action the question is, whether there 
was a subsisting contract between the parties in regard to the 

(522) lumber, or not, and the doctrine of equitable estoppel has no 
application to  the case. 

If not originally liable by reason of a contract of some sort, the de- 
fendants cannot be made so because of their having resumed possession 
of the premises with its improvements, upon the surrender of their 
tenant. 

It is true they thus derive some advantage from the materials fur- 
nished by the plaintiff, but that  cannot be avoided, as i t  is impossible 
for them to reject, or restore to  the plaintiff that  benefit without a 
surrender of their own property; and this the law does not require 
them to make. Pollock on Contracts, 29. Nor under such circum- 
stances would a promise to pay, made after the lumber had been 
furnished and used, be binding on them, since it  would be purely gra- 
tuitous and as such would make no contract. 
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For the reasons suggested, this court is of the opinion that the de- 
fendants are entitled to  have the cause tried by another jury; and 
this renders it unnecessary that we should consider other points made 
as to the evidence received and its effect, as they may not again arise. 

Error. Venire de novo. 

Cited: King v. Phillips, 94 N.C. 558; Hedgspeth v. Rose, 95 N.C. 
44; Blount v. Guthrie, 99 N.C. 101; Koone v. Chatfield, 118 N.C. 918; 
Raker v. Robbins, 119 TcT.C. 292; Lumber Co. v. Lumber Co., 137 N.C. 
436; lliorrison v. Mining Co., 143 N.C. 256; Critcher v. Watson, 146 
N.C. 151; Spmnt v. May, 156 K.C. 400; Weathers v. Coa, 159 N.C. 
577; Sffg. Co. v. Assurance Co., 161 K.C. 93, 96; Wilson v. Scarboro, 
163 hT.C. 388; Leffel v. Hall, 168 N.C. 409; Potato Co. v. Jenette, 172 
K.C. 4;  Blackwood v. R.R., 178 K.C. 344; Overall Co. v. Holnzes, 186 
X.C. 432; Building Co, v. Gwensboro, 190 N.C. 504; Brown v. Wil- 
lianls, 196 S .C .  250; Brown v. Ward, 221 N.C. 346,347. 

HCLL, LANIER & CO. r. 11. E. CARTER A X D  OTHERS. 

Surety and Principal. 

Defendant nlerchant became indebted to plaintiff for goods sold and delivered 
in the sum of $630. and af ter~vards ordered more goods, but plaintid de- 
clined to send them unless accel~tances were given, which was done in 
draf ts  corering the entire indebtedness. Plaintiff filled the order for addi- 
tional goods, only in part,  owing to defendant's failure in business; Held 
in a n  action against the surety acceptors, that the 1-iolated promise to the 
principal debtor to fill the order, does not discharge the s ~ ~ r e t i e s  and annul 
their contract, but that any claim for damages thereby incurred may be 
set up as  a counter-claim. 

CIVIL ACTION tried a t  Spring Term, 1882, of Br XCOMBE Supe- (523) 
rior Court, before Gilliam, J. 

W. C. Davidson, doing a mercantile business a t  Asheville, in the 
course of m-hich he had beconie indebted to the plaintiffs, merchants 
at Baltimore, in or about the sum of $650, on April 7th, 1876, sent 
theiii by letter an order for more goods. The plaintiffs in their answer 
four days afterwards, declined to fill the order, and assigned as a 
reason for not doing so, on the usual terms of credit, the overdue and 
unsettled outstanding indebtedness. So much of this letter as is 
material to the controversy arising upon the pleadings is in these words: 
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"We suggested in our last, acceptances on M. E. Carter, and we 
thought, should you want a bill of any extent you would certainly 
arrange for the balance. We are willing t o  sell you a small bill, say 
two or three hundred dollars, on our usual time. You will give us 
M. E. Carter's acceptance, say a t  3, 4, 5 and 6 months. This will close 
up the old account in a manner satisfactory to  us; will give you a 
stock and enable you to collect in your debts, and in the fall be in a 
good condition to  make your season purchases. We regret very much 
to have to  write you in this way, but both prudence and our judg- 
ment dictate that  i t  is the proper course for us to  pursue. We send 
statement of drafts, which please have accepted, and when, if you 
still desire, we will fill your order to  the amount named." 

The four enclosed drafts, three of which are in suit, the other having 
been since paid, were signed by Davidson and presented to  the de- 
fendant, Carter, for an accommodation acceptance, which he refused, 

and after being shown the plaintiff's letter still refused, unless 
(524) A. T .  Davidson, the father of the drawer, would unite m-ith 

him in accepting the drafts. Thereupon the debtor also applied 
to  his father exhibiting the letter to  him also, and upon the faith of 
the assurances and promises contained therein, the drafts received 
the signatures of both. 

These drafts covering the entire indebtedness were transmitted to 
the plaintiffs on April 27th, in a letter reciting the plaintiffs' offer of 
a limited credit-that goods were needed in the prosecution of the 
debtor's business to the amount of four or five hundred dollars-and 
renewing the order mentioned in the first application. 

The plaintiff firm was dissolved on April 30th by the withdrawal of 
the senior partner, Hull, and the others left in charge of its effects de- 
clined t o  send the goods required, and after the interchange of several 
communications on the subject, one of the remaining members on his 
individual responsibility forwarded a package of sixty prints, men- 
tioned in the order, of the value of $168, on the 11th day of May. 

Davidson failed in business in August, and his stock of goods was 
seized by the sheriff under executions issued to him. In  the summer of 
1877, Davidson became an invalid and died in the ensuing fall. 

It was in evidence that, since the action was brought, in a conver- 
sation between the defendant A. T. Davidson and the partner, Lanier, 
to  an inquiry of the former why the drafts were not returned xhen 
the firm refused to furnish the goods, the said Lanier answered that, 
"they never yielded any advantage which they had obtained." 

It does not appear that  the plaintiffs knew of the exhibition of their 
letter to  Davidson, to the defendants, or t o  either; or that the accep- 
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tance by them was superinduced or in any manner influenced by what 
is therein written. 

These are the material facts found by the judge, the par- 
ties waiving a trial by jury, and upon them he gave judgment (525) 
against the plaintiffs and they appealed. 

Mr. James H. Merrimon, for plaintiffs. 
Messrs. C. A. Moore, Reade, Busbee & Busbee and Battle & Morde- 

cai, for defendants. 

SMITH, C. J., after stating the above. It is manifest that whatever 
wrong may have been done by the denial of the credit to the extent 
asked, and the breach of faith and fair dealing in the refusal, i t  was 
personal to the debtor, and the damage, if any, resulting therefrom to 
the defendants, indirect and remotely consequential. It was the un- 
authorized use of the plaintiffs' letter accompanied, as we must infer, 
with the debtor's representation of his ability, with the aid of further 
supplies of goods and the postponement of his existing debt, to  bridge 
over his present embarrassments and ultimately meet all his obliga- 
tions, which induced the defendants to come to his relief and accept 
the drafts. I t  is difficult to conceive how the withholding goods, in 
excess of the value of those sent, up to the limits specified in the letter 
could be the efficient and primary cause of the financial troubles that 
so soon after ended in total insolvency, and the seizure of the stock 
under process sued out by other creditors, or how the full promised 
supply could have averted the disaster and saved the defendants from 
loss by reason of their suretyship. 

But whatever effect may be attributed to the plaintiffs' violation of 
the terms of their agreement, on condition of the security to be given 
for their claim, and whatever the expectations of the defendants 
founded upon their confidence in the capacity of their principal, thus 
assisted, to discharge the assumed obligation and relieve them of their 
liability, they were not induced to accept the drafts from any com- 
munications addressed to themselves, or any assurances intended 
to be communicated to influence their action in the premises. (526) 
There has been no transaction between the parties to this suit, 
in which is contained an element of fraud, the fruits of which in con- 
sequence the law will not permit the party practicing it to receive. 

If the defendants have been misled by the representations made to 
their principal and shown to them, i t  was not the intention of the plain- 
tiffs, so far as the evidence appears, that they should be; and an in- 
tention to deceive the party who is deceived is an essential element 
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in a fraud, which vitiates the contract into which it  enters, and re- 
leases from its obligations. 

"Fraud cannot exist, as a matter of fact," remarks NASH, J., '(where 
the intent to  deceive does not exist, for i t  is emphatically the action 
of the mind which gives it  existence." Tilghman v. West, 43 N. C., 183; 
Saunderson v. Ballance, 55 K. C., 322; Kerr on Fraud and Mistake, 
55.  

I t  was said in the argument that the ruling in the court below was 
controlled bv an adiudicated case which the counsel were unable to  
cite, and in our researches we have been unsuccessful in finding. I n  
the absence of authority and from our own reasoning, we cannot per- 
ceive sufficient legal grounds for the proposition maintained and neces- 
sary to the defendants' exoneration, that a violated promise to the 
debtor, communicated by him without the knowledge or assent of the 
creditors, can operate as a fraud practiced upon the defendants and 
made available to discharge then1 from their contract of suretyship. 
And it would be a singular result, that an assurance of a credit vary- 
ing in value froin $32 to $132, and its denial, should have the effect of 
destroying another contract, superinduced by it, for the payment of 
some $650. I n  our opinion the fact found by his Honor that  the de- 
fendants united in their acce~t'ances " u ~ o n  the faith of t'liat letter 

and upon no other consideration" is insufficient to  discharge 
(527) them from their voluntary undertaking. If the plaintiffs' con- 

duct and disregard of their promise furnish a cause of action 
and a claim for dan&es to the debtor or to his sureties, i t  is but a - 
counterclaim, measured by the extent of the consequential injury, and 
does not annul the contract of the sureties. 

There is therefore error in the ruling of the court, and the judgment 
must be reversed, and a new trial awarded. Let this be certified. 

Error. Venire de nova. 

E. BLACK v. A. A. BAYLEES AND OTHERS. 

Fraud, Evidence in-Agent and Principal. 

1. In an action alleging fraud in preventing a fair  competition of bidders a t  
execution sale, whereby the land was bought a t  a reduced price, and to 
subject the land to the payment of plaintiff's debt; Held, 

(1) It is competent to prove the representations or declarations of defend- 
ant  debtor "that the judgments had been arranged and there would be no 
sale," thereby inducing the witness not to attend. 
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( 2 )  Also, to prove as  a part of the 1-es qcsfa? that the part;r who bid off the 
land got the money from the debtor, who said it  was his wife's, and after- 
wards assigned his bid to the defendant wife. 
( 3 )  And also, to prove what the feme defendant had testified on a former 
trial-whether the same be offered as  her admissions or to impeach her 
testimony. The rule laid down in Jones 2j. Joqzes, SO S. C., 246. sustainecl. 

2. The acts and declarations of one n-ithin the scope of his authority as agent 
in the purchase of land, are  evidence against the l~rincipal. 

3. S o  one can set up a benefit derived through the frand of allother, altl~ouyh 
he may not have had a personal agency in the imposition. 

CIVIL ACTION tried a t  Fall Term, 1881, of CLEVELAND Supe- (528) 
rior Court, before Avery, J. 

The facts are as follows: The plaintiff is a judgment creditor of 
Benjamin Justice. He issues execution on his judgment, and the 
sheriff of Cleveland County returned, "No goods," etc., and the 
plaintiff alleges that he is informed and believes that the defendant, 
Benjamin Justice, has no property liable to  execution, or from which 
the amount due on said judgment can be made, other than his interest 
in the lands conveyed by him and his wife (M. J .  Justice) to the de- 
fendant Baylees, and assigned by means of the transfer of the notes 
for the security of which it  was given, to  the other defendants, be- 
sides Baylees and the Justices. 

The lands sought to be subjected to  the plaintiff's debt, are described 
in the complaint, and also the return upon the execution under which 
the defendant M. J. Justice purchased the land at execution sale. 

The plaintiff contended that the land mas the property of Benjamin 
Justice, and by the fraud of Benjamin as agent of his wife, he contrived 
to have the land bought for her a t  sheriff's sale at a greatly reduced 
price, whereby the creditors of Benjamin were defrauded of their 
rights. 

The defendants for their defence relied upon a judgment in favor 
of A. Williams against Benjamin Justice, regularly docketed in Cleve- 
land County, bearing date prior to the judgment of the plaintiff, an 
execution, sale, and sheriff's deed for the land in dispute to Mrs. 31. 
J. Justice, and also a mortgage on the said land executed by Benjamin 
Justice and wife to  defendant A. A. Baylees, to secure certain notes 
therein mentioned, which were afterwards assigned to the other de- 
fendants. 

The following issues were submitted to  the jury: 
1. \Yas the consideration of the deed executed by B. F. Logan, 

sheriff, to  the defendant, M. J. Justice, money belonging to her hus- 
band Benjamin Justice? No. 
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(529) 2. Was the defendant Benjamin Justice insolvent when said 
deed was executed? Yes. 

3. Was Benjamin Justicc thc agent of his wife to procure the pur- 
clmsc of the land in controversy a t  the sheriff's sale for her? Yes. 

4. Did Benjamin Justice by false and fraudulent rcpresentations 
prevent a fair competition of bidders at  the sale of the land in con- 
troversy? Yes. 

5. Was John Falls the agcnt of M. J .  Justice to purchase the land 
in controversy for her? Yes. 

The plaintiff introduced a sheriff's deed from B. F. Logan to Mrs. 
ILL J .  Justice dated February the 9th, 1878, embracing the land in the 
complaint described, to show that she clainied it under her husband. 

Plaintiff then offered as a witness A. It. Homesly, who testified 
that he was acquainted with the lands described in the complaint, and 
the same were cinbraced in the deed of the sheriff to Mrs. Justice; 
that he attended Cleveland court on Monday and Tuesday of the 
week in which the sheriff sold the land of Benjamin Justice; that he 
was a t  said court as the agent of said plaintiff, Black, who was a 
creditor of Benjamin Justice, and was authorized by Black to purchase 
the said land for him, and that on Tuesday of the first week of the 
court Benjainin Justice approached him and told him that the Wil- 
liams and Hamrick judgments had bccn arranged, and that there 
would be no sale, and thereby induced witness to leave, and that if 
witness had becn present he would have bid for the land as agent for 
Black, and that the land did not bring its valuc, and was sold on the 
Wednesday following to satisfy said Williams and Hamrick judg- 
ments. The defendants objected to this testimony, but the ob- 
jection was overruled, and the defendants exceptcd. 

This witness further tcstificd that the land was offered for sale on 
Monday and Tuesday and the sale postponed, and that it was after 

thc postponement that Benjamin Justice told him the debt had 
(530) becn arranged, and the land would not be sold. 

John Falls, a witness for the plaintiff, testified that he at- 
tended the sale and bid off the land, and afterwards assigned his bid 
to Mrs. Justice. Tllc plaintiff then proposed to prove by this witness 
that Benjamin Justice, the husband of M. J .  ,Justice, gave him the 
money to pay off his bid, and that this was in connection with the 
transaction of making the deed. There was objection by the de- 
fendants, which was overruled, and the defendants excepted. The 
witness testified that Benjamin Justice handed him the money (paper 
currency) to pay off the bid, and that Benjamin Justicc was in em- 
barrassed circumstances, and the general impression Iyas he was fail- 
ing a t  that time. 
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On cross-examination he testified that when Benjamin handed him 
the nioney he said i t  was his wife's money, and that she sent i t  by him. 
Witness testified that he contracted with her for some land before she 
was of age, or married, and paid her for it, and received a deed after 
she was of full age and married; that he paid her or her agent, Mrs. 
Hurd, forty-seven and sO//loo dollars for the land which was the one- 
ninth of the land descended to her and others from her father. 

This witness further testified, under objection by the defendants, 
tha t  Mrs. Justice, on her examination in another action tried during 
the  same court (Black v. Justice, ante, 504,) testified that she sent 
the money paid by Benjamin Justice to him, and that it was the same 
money, or part of the same money received by her in 1851 from the 
witness for her land; that she was married when the nioney was paid 
and the title made by herself and husband; that the money was paid 
in silver by Falls, and that she had kept the silver in her possession, 
and that she sent her husband Benjamin Justice to witness to get him 
to buy the land for her. Witness stated that he did not see Mrs. 
.Justice before the sale-the business in reference to buying the (531) 
land was done through Benjamin Justice. He further testified 
that  there was a "good crowd" present a t  the sale; that Gidney, an 
attorney for Benjamin Justice, said at  the sale that  he had a mort- 
gage on the land which was then given in evidence, being the same 
mortgage referred to in the complaint, bearing date December the 
4th, 1875. He further testified that the 203 acre tract if unencum- 
bered was worth five dollars per acre. 

Logan, the sheriff, testified that the money given him by Falls to 
pay for the land was "greenbacks." 

The defendant introduced in evidence the judgment of A. Williams 
against B. Justice, docketed in October, 1869, and execution and sale, 
etc., April lst, 1876. 

Mrs. M. J .  Justice was then introduced as a witness for the defence 
and testified that she was the wife of Benjamin Justice; that the 
money paid for the land was her money, the price of her interest in 
land descended from her father, which she received after she was mar- 
ried, in the year 1850; that she then told her husband she wanted it 
to  buy her a home, and he agreed to it;  that the sum was about $50.00; 
that she got about the same time five or six hundred dollars from her 
father's estate; that she kept the $50, and sent i t  to  be paid for the 
land. I t  was sent by her husband to Falls whom she selected to 
buy the land as her agent. She told her husband to employ Falls to 
buy the land, but does not know what he was to pay Falls for his 
services; that she received silver from Falls for her land and kept it 
to buy land; that her husband had bought five or six different tracts 
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of land i.inte 1851, and slic was now living on his homestead, and 
nothing was said by her about the fire or six hundred dollars in hrr  
examination in the other casc, and she was not asked by counsel 
in that  case as t o  her contract with her husband and the money that  

came from her father's estatc; slie is in possession of both the 
(532) tracts of land purchased by her a t  the sheriff's sale of her hus- 

band's right and interest therein. 
The characters of Mrs. Justice, IIomesly, and Falls were proved 

to be good. 
The defendants asked the court to  charge the jury: 
1. If Mrs. Justice did not authorize her husbapl to  tell Homesly 

that  there would be no sale, and that the debt was settled, slie is not 
to  be affected by it. 

2. That no fraudulent conduct of Benjamin Justice to suppress bid- 
dings, not authorized by the wife, can affect her title. 

His Honor cl'eclined to  givc the instructions because, as he said, 
' they  were not necessary on the issues as submitted, and said he 
would waive the question of law raised by them until the facts bear- 
ing upon thein were found by the jury, in response t o  the issues." 

The jury responded t o  the first issue in the negative, but all the  
others in the affirmative. Judgment, appeal by dcfendants. 

Messrs. IIoke tC Hoke, Bottle & Mordecai, and Sclzenck & Cobb, 
for plaintifl. 

Messrs B y n z m  R. Grier, for defendnnt. 

ASHE, J . ,  after stating the case. The first exccption taken by tlie 
defendants was to the testimony of the witness I-Iomesly, as to t he  
representations made to him by Benjamin Justice in regard to  tlie sale 
of the land. This exccption, we think, was properly overruled. Tlie 
very gist of the action is that Mrs. Justicc claimed the land from 
Benjamin ,Justice, and that lie by fraudulent representations prevented 
a fair conipetition of bidding a t  the sale, wherehy his wife was en- 
abled to  buy the land a t  a grossly rcduccd price. The cvidencc was 
relcvant and very material to  the inquiry, and therefore admissible. 

Tlie sccond exception to  the evidence that  the dcfendant Mrs. 
(533) Justice gave her husband the lnoney to pay off the bid of Falls 

for tlie land, is equally untenable as the last. It was a part of 
the res g e s t ~ ,  and on that ground was admissible, if no other, but 
was admissible also on the ground that  it was pcrtinent to  the first is- 
sue, and as a material circumstance in the charge of fraud as affecting 
the deed obtained by Mrs. Justice from the sheriff. 
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There was no error in overruling the third exception. Whether the 
testimony of Falls as to what Mrs. Justice had morn  to on a fo~mer  
trial, between the plaintiff Black and herself and husband, was offered 
as her admission simply, or for the purpose of impeaching her testi- 
mony, i t  was equally competent. 

As admissions; it is always competent to  prove what the opposite 
party has admitted, whether upon oath in a judicial proceeding or in 
conversation, as for instance, what a party has admitted in answer to  
a bill in equity, or upon examination before a commissioner in bank- 
ruptcy-, and what is stated in an affidavit to obtain a certiorari, has 
bekn held to  be admissible to  prove any facts, which are of a character 
to  be proved by mere admissions or representations. J lz~shat  21. 

Xoore, 20 N. C., 257; Mason v. McCormick, 85 N. C., 226; 2 Starkie 
Ev. ,  222; 1 Greenl. Ev., Sec. 527. 

And as for the purpose of impeaching the testimony of Mrs. Justice, 
if i t  could have been offered for any such purpose before she was 
examined; it was competent without putting her on her guard, by 
asking her the preliminary question, whether she had not sworn to 
the facts proposed to be proved on a former trial. The testimony was 
material, and when that is the case, i t  has been held that the prelimi- 
nary questions need not be propounded before offering the contra- 
dicting evidence. The rule as laid down by the more recent decisions 
of this court, seems to be, that when the testimony or declarations 
which it  is proposed to contradict, are pertinent and material 
t o  the pending enquiry, the contradicting testimony may be (534) 
offered without any previous intimation, to the party sought 
t o  be impeached, of its existence or nature; but if the testimony of- 
fered to  be contradicted is collateral merely, the answer of the witness 
is conclusive, except when the collateral matter consists in acts or 
declarations of the witness, indicating temper, bias, or prejudice, and 
affecting his credit; in such cases his answers may be disproved, but 
before it can be done he must be reminded of the substance of the 
conversation or declaration, the time, place and attending circum- 
stances. Jones v. Jones, 80 h-. C., 246; State v. Patterson, 24 3'. C., 
346; State v. JfrQueen, 46 N. C., 177; Clark v. Clark, 65 X. C., 655. 

The only other exception is, to the refusal of his Honor to  give the 
instructions asked. We cannot see how these instructions are perti- 
nent to  any of the issues submitted to  the jury, or embrace any prin- 
ciple of law applicable to the facts of the case as found by the jury. 

The jury found the facts that Benjamin Justice was insolvent a t  
the time of tlie sale by the sheriff-that he was the agent of his wife 
in procuring the land to be bid off for her-and that by his fraudulent 
representations he prevented a fair competition at tlie sale, and thereby 
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enabled his wife to buy his land for a trifling sum compared to its true 
value. 

As the agent of Mrs. Justice in conducting the transaction in regard 
t o  the purchase of the land, whatever was said or done by Benjamin 
Justice within the scope of his authority, was evidence against her. 
McComb v. N. C. Railroad Company, 70 N. C., 178. But aside from 
that  view of the case, the defendant bl. J. Justice claimed the land 
under her husband Benjamin Justice; the false representations made 
by him to Homesly the agent of Black, the plaintiff, whereby he pre- 
vented him from bidding a t  the sale syas a fraud upon his creditors- 

a fraud upon Black, who was one of his creditors. And it is 
(535) held that  no one can in equity be permitted to set up a benefit 

derived through the fraud of another, although he may not 
have had a personal agency in the imposition. Harris v. Delamar, 38 
N. C., 219; Goode v. Hawkins, 17 N. C., 393; Meadows v. Smith, 42 
N. C., 7. The principle decided in these cases is decisive of the ques- 
tions involved in this case. 

We therefore hold there is no error, and that the judgment of the 
court below must be affirmed. 

No error. Affirmed. 

Cited: Burizett v. R.R., 120 X.C. 519; Corbett v. Clute, 137 N.C. 
551; Typezcriter Co. e. Hardware Co., 143 N.C. 101; Beeson v. Smith, 
149 N.C. 149; Xprulzt v. May, 156 N.C. 392. 

Exceptions to Report-Discretiolzary Pouer. 

Exceptions to n report may be made. as  a matter of right, a t  t l ~ e  term of the 
court to which the report is submitted; and after that,  it is discretionary 
with the court ~ h e t h e r  the exceptions shall be filed or not. And no appeal 
lies fro111 :in exercise of such discretion. 

IVIOTION by defendants to be allowed to file exceptions t o  the report 
of a referee, heard at Fall Term, 1881, of RUTHERFORD Superior Court. 
before Avery, J. 

The motion was based upon the affidavit of the defendant, which 
is as follows: That at the - term of the superior court of Ruther- 
ford County an adverse report mas rendered against affiant; that said 
report and said cause was continued without further action on 
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account of the sickness of affiant's counsel, John F. Hoke, (536) 
of Lincolnton, N. C.; that  Mr. Hoke is a regular attendant in 
full practice in said court, and is affiant's general counsel, and was, 
and is, his special counsel, particularly and especially familiar with 
the nature and condition of this cause; and affiant believed that he 
would be able to  attend the present term of the court, and file excep- 
tions to  said report in apt  time; that  affiant is now informed and be- 
lieves that  Mr. Hoke has not been physically able t o  attend to this 
cause since the last tern? of this court, and is unable now to attend; 
tha t  affiant was not advised of such being his condition in time to have 
employed other counsel, and that  the local bar are so connected with 
the cause as counsel and witnesses, tha t  they could not assume the 
position of attorney for affiant; that  affiant's own health has been very 
feeble since the last term of this court-a large portion of the time 
he was unable to attend to business, and has been unable to prepare 
any proper exceptions to said report; that  he is advised and believes 
tha t  said report is erroneous in law and contrary to  the  facts, and that  
he has 'a good and meritorious cause of defence. 

The facts found by his Honor were, that  the report of the referee, 
which TTas adverse to the defendant, was filed a t  the Spring Term, 1881, 
and a t  said term a motion was made to confirm said report, which mo- 
tion was refused on account of the sickness of John F. Hoke, senior 
counsel for defendant. The firm of Hoke & Son represented the de- 
fendant. 

On the first call of the docket W. A. Hoke, the junior counsel, who 
alone was present, gave notice of a motion to  be allowed to file excep- 
tions, not then prepared, to the report of the referee, and when the 
cause was peremptorily called for trial, on the last day of the term, 
counsel offered the exceptions and moved the court be allowed to file 
them. His Honor announced that while i t  was discretionary with 
the court to  allow or disallow the motion, the counsel for defendant 
would be permitted to  read the exceptions offered in connection 
with the report in order to enlighten the court in the exercise (537) 
of its discretion, but if after hearing a full discussion, it ay- 
peared to  the court, considering all the circumstances tha t  the excep- 
tions n-ere offered for delay (as insisted by plaintiff's counsel) the mo- 
tion would be disallowed, even though some of the  exceptions might 
have been sustained on teclmical grounds, if filed in ap t  time. 

After argument the court declined to allow the motion to file ex- 
ceptions, and on motion ordered tha t  the report be confirmed, and 
gave judgment accordingly for plaintiff. From which judgment the 
defendant appealed. 
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Mr. J .  A. Forney, for plaintiff. 
Messrs. Reade, Busbee & Busbee, for defendant. 

ASHE, J. There is no error. The refusal to allow the exceptions 
to be filed, as held by his Honor, was a matter within his discretion 
and is not reviewable. The defendant had no right ex debito justicice 
to file exceptions after the term to which the report of the commissioner 
was returned, and could only do so by leave of the court. 

I n  State v. Peebles, 67 N. C., 97, it is held "where a reference is 
made to conlmissioners to  state an account and report to certain term 
of a court, and the report is made to that  term, if exceptions be not 
filed a t  the same term, the report should be confirmed and judgment 
given upon motion; and if the motion be not made a t  the term, i t  is 
a matter of discretion with the court whether to allow exceptions to  
be filed a t  a subsequent term." And this decision is approved in 
University v. Lassiter, 83 N. C., 38. See also Johnson v. Rowland, 80 
N. C., 1; Boddie v. Woodard, 83 S. C., 2 ;  Reese v. Jones, 84 N. C., 
597; Henry v. Cannon, ante, 24; Gilchrist v. Kitchen, ante, 20; Hinton 

v. Deems, 75 N. C., 18; State v. Lamon, 10 N. C., 174. 
(538) The Code of Civil Procedure, says BYNUM, J., in the  case of 

dustzn v. Clarke, 70 N. C., 458, invests the courts with ample 
powers in all questions of practice and procedure, both as to  ainend- 
inents and continuances, to  be exercised a t  the discretion of the judge 
presiding, who is presumed best to  know what orders and what indul- 
gence will promote the ends of justice. With the exercise of his dis- 
cretion we cannot interfere, and it is not the subject of appeal. 

And in Cannon v. Beemer, 14 X. C., 363, where the plaintiffs ob- 
tained a verdict which was set aside upon the payment of the costs 
of the term, and through misunderstanding some portion of the costs 
were not paid during the term, the court below directed judgment to  
be entered for the plaintiff, and the defendant appealed, Judge DANIEL 
said: "We are of the opinion that  he (the judge) was too rigid with 
the defendant, yet as he exercised a discretionary power, we cannot 
disturb his judgment." And Chief Justice RUFFIN, also speaking for 
the court, said. "The granting a nen- trial and the terms of i t  were al- 
together in the discretion of the superior court, where the rule was 
made, and so also was the enlarging the rule, or the refusal to  enlarge 
it a t  the subsequent term. We should indeed, in the case stated, in 
the record, if that  be all, have been disposed to enlarge the  rule in 
this case; but I am not as capable of forming an opinion as the judge 
who presided and knew the value of the controversy, and the other cir- 
cumstances; and as it is a matter of discretion, his must determine the 
question, not ours." 

416 
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So in our case, the judge in the court below permitted the excep- 
tions to  be read by the defendant's counsel in connection with the re- 
port, with the understanding that if it should appear they were intended 
merely for delay as insisted by the plaintiff's counsel, or only techni- 
cal, tha t  he would not allow them to be filed. They were read and 
fully discussed before him, and we must take it, tha t  they were 
found to be only technical or for delay, as he refused to  al- (539) 
low them to be filed. He heard the exceptions read and dis- 
cussed in their bearing upon the report, and was certainly much better 
qualified to  judge of their merit than we could possibly be, R-ho have 
no opportunity of seeing or hearing them. 

The excuse rendered in the affidavit of the defendant for not filing 
the exceptions in apt  time, we do not think is sufficient to  warrant 
this court in disturbing the judgment, upon the ground of an abuse of 
discretion, even if we had the right to do so. 

For although his counsel was sick from one court to  the next, and 
the defendant hiinself was too indisposed a part  of the time to attend 
t o  business, he was represented by the junior counsel, who me must 
suppose was able to represent him, and we must presume that besides 
the  local lawyers, whom he says he could not employ because of their 
connection with the case, as lawyer or witness, there were other at-  
torneys, residing beyond the borders of his county, and attending the 
courts of the county, he might have employed. 

How under the circumstances we might have exercised the discre- 
tion in the  premises it is needless to  say, but we do not feel that  we 
are a t  liberty, in the  face of the repeated adjudications of this court 
upon the matter of discretion involved in the case, to sustain the 
defendant's motion. We therefore hold there is no error. Let this be 
certified. 

No error. Affirmed. 

Cited: TVittkowsky v. Logan, 86 S.C. 541; Long v. Gooch, 86 N.C. 
712; Levenson v. Elson, 88 K.C. 184; iV!fq. Co. v. Williamson, 100 N.C. 



I N  THE SUPREME COURT. [86 

(540) 
WITTKOWSKY Br. RTNTELS V. G .  W. LOGAN. 

(For syllabus, SPC preceding case. ) 

Morron- made by defendant to be allowed to file exceptions to tlie 
report of a referee, and heard a t  Fall Term, 1881, of RUTHE~FORD 
Supwior Court, h i o r e  Averu, J. 

At  Spring Tcrrn. 1881, of said court, when the referee submitted his 
report, ail order was made by the judge presiding, to  allow defend- 
ant's counscl ~ ~ i n e t y  days after t h e  term t,o file exceptions t!ieret~. 
The exceptions were prepared aftcr tlie preliminary call of the docket 
a t  Fall Term, 1881, and when the case was peremptorily called for 
trial a t  that  term, the court stated to  counsel for dcfendant, that  while 
it  was discretionary with thc court to allow or disallow the motion, 
the counsel ~vould be pcrrnitted to  read tlie exccptions offered in con- 
nection with tlie referee's report, in order that the discretionary power 
of tlie court might be more intelligently exercised, and if after hearing 
a full disrussion, i t  appeared t o  the court, considering all thc circurn- 
stances, that  thc exceptions were offered for delay, (as insisted by the 
plaintiffs) illen the motion would he disallowed, even though some 
of the exceptions offered rniglit have been sustained on technical 
grounds, if filed in apt time. 

After argument upon the exccptions, the court declined t o  allow the 
motion and ordered the report t o  hc confirined and gave judgment 
accordingly for tllc plaintifls, from which judgment the defendant 
appealed. 

MI-. JI. N. Justice, for phiatiff.  
Messrs. Rende, Riisbee c t  LSusbee, for defendant. 

ASHE, J .  T l i ~  law requires every one who cxcepts to  a rcport of 
a r c f c ~ w  or corrirnissioncr to  file his cxceptions tliercto, at  thc 

(541) term of the court to  which tlie report is submitted; he can claim 
no further time as a matter of right; aftcr that term he can only 

filc tlicni by lcave of the court granted in the exercise of its discretion. 
Herr, the dcfendant failed to file his cxceptions a t  the spring term to 
w l~ i c l~  t l~e  report was ~riadc, and upon his mati011 ninety days were 
givcn liim in which to filc them. He failed again to do so, and then 
a t  the xubscqucrit term asked to file them, but his Honor refused tlie 
niotion. I t  was a niatter entirely within his discretion over the exer- 
cise of which wc have no control. 
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The case of Long v. Logan, ante, 535, with the authorities there cited, 
is decisive of this case. If anything, this is a stronger case against 
the defendant than tha t ;  for there, his motion was based upon an 
affidavit in which he undertook to excuse his laches, but in this case 
there is no excuse offered. 

There is no error. This must be certified to the superior court of 
Rutherford that  further proceedings may be had according to lam. 

KO error. Affirmed. 

Cited: Long v. Gooch, 86 N.C. 712. 

COMMISSIONERS O F  CLETELAND COUNTY v. ATLANTA AND 
CHARLOTTE AIR LIKE RAILWAY CONPANY. 

Tamntio?i-County Commissioners, Power of to  Increase 'Valuation. 

In  rerising the tax-lists the commissioners of a county en: mero motu, a t  their 
August meeting, increased the valuation pnt upon the property of a rail- 
road company, and then caused notice to be served upon the company to 
appear a t  their September meeting and show cause why the same should 
not he fixed a t  the increased sum ; Held that  the notice was sufficient and 
the action of the board warranted in law. (The method of proceeding in 
such cases under sections 18 and 31 of the revenue act of 1881, pointed out 
b~ S M I ~ I X .  C. J.) 

PROCEEDISG heard a t  Fall Term, 1881, of CLEVELAND Supe- (542) 
rior Court, before Avery, J. 

The board of county con~nlissioners of Cleveland, a t  the session 
held on the 2nd Monday in August, 1881, in revising the tax lists and 
valuation reported to  them by the list takers, of their own motion and 
upon their own previous information and knowledge, without the aid 
of the testimony of witnesses and in the absence of notice to  the de- 
fendant company of their intended action, came to the conclusion that  
the road-bed of the company lying in their county was undervalued 
on the list at  the rate of $3,000 per mile, and should be increased t o  
double that sum. The change was accordingly entered, and the com- 
missioners ordered that  notice issue to  the company to appear a t  their 
next meeting on the 1st Monday in September, and show cause why 
the valuation should not be fixed at the proposed rate of $6,000 dollars 
for each mile of the track. Kotice was given, according to the di- 
rection of the commissioners, to the company, and it appeared before 
them. at the time designated, by its counsel and moved to strike out 
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the increased valuation, and restore it  to  the original amount, not be- 
cause the estimate was unequal or excessive, or upon any proof ad- 
duced of either, but upon the following assigned grounds: 

I .  The company was entitled to  notice, and received none, before 
the August session, of the proposed changc in the valuation of the 
property. 

2. The action of the commissioners a t  that time, es  mero 1mtu and 
without evidence, was arbitrary and not warranted by law. 

3. The supervisory power conferred upon the coniniissioners to ex- 
anline and revise the returned tax-lists, could only be called into cx- 

ercise in such casc upon the application of the list-taker, upon 
(543) ten days previous notice to  the owner, and then only on proof 

of an advance in value of twenty-fivc per centuin or inorc 
since tlie last assessment. 

Upon the hearing, the commissioncrs decided to adliere to their 
former estimatc and fix the valuation a t  tlie proposed rate, hut on 
being asked for further time for argument on behalf of tlie company 
deferred a final dctcrmination of the matter until their meeting in 
October, and directed notice thereof to  issuc to  the counsel on whose 
behalf the postponement was asked. At this session the company was 
represented by other counsel who were heard, and upon consideration 
the commissioncrs declined to  modify their former decision, and ad- 
judged that  the increased valuation should stand. Prom this the com- 
pany appealed to the superior court, and from tlie ruling of the judge 
affirming the action of the commissioners, to  this court. 

Messrs. Hoke & Hoke and Battle ck A!lordecui, for p l a i l ~ t ~ f l s .  
Messrs. D. Schcnck and If'. II. Busbee, for defendant. 

SMITH, C. J. aftcr stating the case. Tlie argument before us is ex- 
pandcd to some extent beyond the scope of the exceptions appearing in 
the record, and procecds entirely upon alleged irregularities in tlie 
action of the commissioners in deviating from the provisions of the 
18th and 31st sections of the revenue act of 1881, cli. 137. 

Those sections so far as pertinent to the present inquiry are in 
these words : 

Sec. 18. The board of cornmissiont~rs of county, aftcr notice in 
one newspaper, or by posters put up, shall meet on the second Monday 
in August, and revisc the tax-lists and valuation reported to them, and 
complete thc list by computing the tax payablc by mch person and 

affixing t l ~ c  same opposite his name. They shall sit for one day 
(544) a t  least, and when necessary, shall sit until the revision is com- 

plete, and shall hear all persons objecting to  tlic mluntion of 
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their property, or to the amount of tax charged against thcm. They 
shall havc power to  suinmon and examine witnesses, and shall correct 
the lists of the list-takers, as may be right and just, and so that the 
valuation of similar propcrty throughout the county shall be as near 
uniform as possible. Tkicy shall have power, after notifying tlie owner 
or agent, to  raise the valuation upon such property as they shall 
deem unreasonably low. 

Sec. 31. If any real or personal property has been, or after listing 
shall be destroyed or depreciated 25 per centum on its assessed value, 
otherwise than by the act of the owner, the party charged with the 
tax on such property may apply t o  the board of cornrn~ssioncrs on 
or belore the 1st Monday in September in each year, and upon proper 
proof may have the valuation reduced, and the comrnissioners shall 
make the proper order in relation thereto. I n  like manner if property 
shall have increased 25 per centum over the sum a t  which it has here- 
tofore been assessed, the list taker, upon ten days notice to the owner, 
may apply to  the board of comrnissioners to  alter tlic valuation of tlie 
property, and upon proper proof they shall do so. 

We reproduce these sections because upon their construction the 
validity of thc proceedings of the commissioners in increasing the val- 
uation of tlicx propcrty, and of the objections made thereto, entirely de- 
pend. 

The notlce required before tlic mccting in August is general, and has 
reference to a general revision of the lists of the whole county, with 
n view to an equal and uniform assessment among the several town- 
slups, and it is to give opportunity to  all who may bc dissatisfied with 
tlic valuation of their property t o  make complaint and have it  cor- 
rected. This sittnig must be protracted until tlic work is corn- 
plctcd. But authority is expressly conferred "to raise the val- (545) 
utltion upon bucli propcrty as they shall deem unreasonably 
low," and of this proposed increase special notice must he given to 
tlic owncr or agent. 

A s  tlie c.onmiibsioncrs do not n1cc.t aftcr the lists are delivered to  their 
clerk (Sec. 1 G )  before the 2d Monday in August, and then can only 
make the exan~ination and ascertain that  any property has bccn val- 
ued unreasonably low, it  is obvious that  in order to  the giving notice, 
they must do so a t  a future day, when the, owner can be present and 
be kicilrd bcforc the matter can be determined. Nor can any reason 
be suggested why it  should be earlier than the regular meeting in Sep- 
tember. The comn~issioners have complied with the requirements of 
the act 
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It is true the power to  summon witnesses is given in aid of their 
personal knowledge and information, but this is not an imperative 
duty, for it may not be necessary; and besides, when the company ap- 
peared before the con~missioners in September, no objection whatever 
was made to the proposed increase, as being excessive, and no witness 
was offered to  prove the fact, but resistance was offered on the ground 
that  the change must be made a t  the August meeting, prolonged if 
necessary for that purpose, and therefore it  was now too late to make 
it, and that what was then done without evidence and in the absence 
of the company or any one to represent it, was unauthorized and null. 

The action of the commissioners in August was but preliminary and 
in no manner prejudicial to  the company, for the matter, as res integra, 
came up for consideration and adjudication in September as if no 
previous conclusion had been reached. Indeed the reasonable inter- 
pretation of this action is that  the commissioners then deemed, (and 
this opinion is put in the form of an entry upon the tax list) that  
the road-bed was estimated, "unreasonably low" and should be rated 

a t  the higher sum. But the question remained open and the 
(546) company had opportunity to  be heard, and was heard before 

the opinion of the commissioners passed into a judgment and 
became final. If the action in August were premature and wrong, the 
actual adjudication in September and October is not the less efficacious 
and valid on that  account. 

The other section (31) is intended to provide generally for the cor- 
rection of valuations when a change has occurred after listing, either 
by destruction or depreciation from other causes, or by appreciation 
from improvement or by other means, a t  the instance of the tax- 
payer or list-taker respectively, but is not intended to interfere with 
the supervision to  be exercised by the commissioners in adjusting and 
correcting valuations as to them may seem "right and just," a t  their 
meeting in August for this special duty. It has no application there- 
fore to the present case. 

There is therefore no error. Let this be certified. 
Xo error. Affirmed. 

/ 

Cited: R.R. v. Cornrs., 87 X.C. 422; Wolfender v. Conws., 162 N.C. 
89; R.R. v.  Comrs., 188 N.C. 267; Hart  v .  Comrs., 192 N.C. 165. 
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J. R .  GREEN a m  O w r ~ ~ e s  v. J. I,. GItICI-XV A K D  OTIIECS. 

Wills-Vested Legacy. 

1 A legacj- to one payuble or to be paid a t  a particnlar time is a vested legacy. 
2. A bcqilest to a lezatee wlwlt he becomes of age, bnt in the meantime the 

property is given to a guardian for the legatee's benefit, vests a t  the death 
of the tcslator; and if the legatee die brfore twenty-one, the personal 
represcntxti~ e is entitled to it. The conditional word is annexed to the 
pa?jnzeui, not to the grft of the legacy. 

3. But where it is g i ~  en at twenly-one, or in cwsc, or provided the legatee attain 
such age--tlwse words annex the time to tlw substance of the legacy, and 
the legatee's riqht to i t  will depend on his being a l i ~  e a t  the time fixed 
for  pa) ment. 

PETITION by the plaintiff's as executors of Beady A. Green, for (547) 
the settlement of the estatcl of their tcstatrix, tried upon the 
issue raised by the pleadings, a t  Fall Term, 1881, of UNION Superior 
Court, before Auerv, J. 

The proceeding was commenced by the executors before the clerk 
of thc superior court against J .  L. Green, Lydia A. Duncan and J. It. 
Duncan, her husband, and others, legatees of the testatrix, for a f ind  
settlement of their administration and a discharge from their trust. 
After issuing the summons, but before filing the petition, Lydia A. 
Duncan died, and her husband, J. R. Duncan, qualified as her ad- 
ministrator, and was made a party to the suit as such. Lydia died 
before arriving a t  the age of twcnty-one years. 

The plaintiffs allege in their petition that  they had settled up the 
estate of their testatrix, and paid off all the legacies bequeathed in 
her will, except the legacy of one hundrcd and twenty-five dollars to  
Lydia A. Grecn (now Duncan) to  which they are advised and believe 
the said J. R. Duncan is not entitled as her administrator, as she died 
before attaining the age of twenty-one years. 

The defendant Duncan in his answer controverted this allegation 
and contended that  he was entitled to  the legacy as the personal rep- 
resentative of the said Lydia. 

This was the only issue raised by the pleadings, and involves a con- 
struction of the will of Beady Green, presenting the question whether 
the bequest to  Lydia was a vested or contingent legacy. 

The clauses of the will which are material to  this investigation arc 
as follows: 

Item 2. I give and bequeath to  my eldest daughter Beady E. Green, 
now intermarried with M. E. I-lagler, one hundred and twenty-five 
dollars when she becomes of age. 
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Item 3. I give and bequeath to my daughter Sarah J. Green, 
(548) single woman, one I~undrcd and twenty-five dollars to be paid 

to  hcr when she becomes of agc. 
Item 4. 1 give and bequeath to my youngest daughter Lydia A. 

Green, one hundrcd and twenty-five when she beconlcs of age, also 
one bed and furniture t o  have a t  my death. 

Item 7. And whereas my youngest son William T. Grecn is about 
tlic age of fourteen, and will not be of full age of twenty-one years until 
the 7th day of December, 1882, and my youngest daughter Lydia A. 
Green will not arrive a t  the full age of twenty-one years until July 
9th, 1885, and whercas my eldest son James L. Green will not be of 
full age of twenty-one years until Scptembcr 3rd, 1879, now therefore 
my will and desirc is that  my stepson John R. Green is hereby con- 
stitutcd and appointed guardian of n ~ y  three children, to  have and 
to hold the custody and guardianship, both of their respective persons 
and estate, until t h y ,  the said William T. Grecn, Lydia A. Green, and 
James L. Grccn shall severally arrive a t  the full age of twenty-one 
years. 

I n  the 8th item a guardian is appointed for the minors, Sarah J. 
Green and Henry T. Green, with like power and authority to that  
conferred upon the guardian in the 7th item. 

Thc clerk of the superior court dccided that the legacy was vcsted, 
and on the appeal t,o the superior court his Honor concurred in the de- 
cision of the clerk, from which judgment the plaintiffs appealed. 

Mr. A. TV. Haywood, for  plaintiffs. 
Messrs. Payne d? Vann, for defendants. 

ASIIE, J .  All the authorities agree that whew a legacy is given 
to one payable or t o  be paid a t  a particular time, i t  is a vcsted legacy, 

bccause in such cases the time is annexed to the payment and 
(549) not to  the gift; but where these words are omitted and the  

legacy is given a t  twenty-one, or if when, in case of, or provided 
thc legatee attains the age of twenty-one or any other definitc period, 
thesc expressions annex the time to the substance of the legacy, and 
make the legatee's right to it  t o  depend on his being alive at tlw 
time fixcld for paymcnt; and consequently if the lcgatee should die 
before that  period arrives, his personal representative will not be en- 
titled to  the legacy. 2nd Williams on Executors, 1107, and Iredell's 
Executors, 142. But, says Roper in his work on Legacies, 386, all 
these and other similar words of condition may be so explained and 
controlled by the context of the will, as not to prevent the legacies 
from vesting before the happening of the event upon which they are 
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made payable. I n  such instances, the illtention of the testator's will 
predominates over technical words and expressions, when it  is dc- 
clared, or appears from a sound and rational construction of the will. 
And thc same author in pursuing the subject lays down as a general 
rule to  guide in such cases, that lLwhen the prriod of payment or cn- 
joyment of the fund is deferred until the lcgatee attain twenty-onc, 
and the first gift of i t  is made to him when or after he shall attain 
that  age, hut in the mean tiinc the property is given to a parent, 
guardian or trustee for the lcgatce's benefit, the words when or after, 
which import a condition precedent to  the wsting of the legacy, will 
not be permitted to produce that effect; on the contrary they will be 
considered as merely dcscriptive of the time when tlie legatee is to  
be let into possession, of the fund, and then, according to the rule 
mentioned in the first section (which is, that  when a legacy is given 
to be paid or payable a t  a future definite period, i t  is vested) the in- 
terest in the legacy will vest a t  the death of the testator, and if the 
lcgatee dic before twenty-one, his personal representative will be en- 
titled to  thc money. The principle is this: Since tlie whole 
interest in the fund is given in the one way or tlic other, to and (550) 
for the benefit of the lqptee, i i  could not he the. intention of 
the testator t o  make it  contingent wlietlicr the legatee should have the 
absolute interest. That  interest is split into two parts; till one period, 
i t  is given to the parent, guardian, or trustee; and a t  the other, i t  is 
given to the legatee. The reason why i t  was not sooner given to the 
legatee was from regard to his convenience, as i t  could not be con- 
veniently given to a pemon under age. Hence i t  is apparent that  
the conditional words were merely annexed to the payment not to the 
g i f t  of the legacy." 

This rule of construction as laid down by the learned author has 
been supported by various decisions, among which is notably the case 
of Branson 71. Wilkinson, 7 Ves., 421, where the testator gave to  the 
two children of his niece one dock share, etc., when they should attain 
the ages of twenty-one, in equal shares, and appointed their father 
trustee for then1 during minority. The question was whether the 
legacies were vested or contingent, and SIR WILLIAM GRANT decided 
that  they were vested, upon the ground that  the testator in appoint- 
ing a trustee for them during minority clearly showed his intention to 
postpone the possession and not the vesting of the legacies. 

Applying the principles enunciated by thesc authorities to  our 
case, we are led to  the conclusion that  the bequest to  Lydia was 
a vested legacy. Here, as in tlie case of Branson v. Wilkinson, instead 
of a trustce, a guardian is appointed to  have and to hold the custody 
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and guardianshil) of the person and estate of Lydia, until h e  attains 
the age of twenty-one. He is to  have the guardianship of her person 
and the custody of her estate. What estate? She had no estate but 
the bed and furniture and the legacy. The bed was to bc given her 
upon the death of the testatrix, who would hardly have appointed a 

guardian to  take it  into his custody and nianagcmeilt. The 
(551) legacy thcn was the only other property to  which slic had any 

claim. She had no other estate. But the tcstatrix directs that 
the guardian should have the custody of her estate, and it  is neces- 
sarily the legacy to which she refers. 

If i t  was hcr intention to makc thc paynlcnt by the executors of the 
legacy to Lydia depend upon the contingency of her attaining tlic age 
of twenty-one, there would have been no use in appointing a guardian 
to take charge of her estate. 

The testatrix in making the will was evidently inops consilii, for 
the will clearly discloses thc intcntion of making all of the thrce 
daughters equal. The gift to  each is the same in amount, and yet in 
making the bequests she used expressions which in the abstract gave 
an absolute vested legacy to one of them, and contingent lcgacies to 
the others. Thcrc is no reason for this distinction to  be gathered from 
the will, or, for aught that  appears, from the circuinstances of the lega- 
tees. The discrimination must have resulted from an ignorance 
of the meaning of the tcrms used. Taking the whole will together, 
we are clearly of the opinion i t  was the intention of the testatrix to  
give a vested legacy to Lydia, and it  was her intcntion that it should 
be paid to  her guardian and kept and managed by him, until she ar- 
rived a t  the age of twenty-one. 

And as it  is a vested legacy to be paid to  Lydia when she arrives 
a t  the age of twenty-one, upon her death before that  event, the right 
to  i t  is transmitted to  her administrator, the said J. R. Duncan. 

There is no error. Let this be certified t o  the superior court of 
Union that  further proceedings may be had according to this opin- 
ion and the law. 

No error. Affirmed. 

Czted: Lllalce v. Blake, 118 N.C. 576; Hooker v. Bryan, 140 N.C- 
405; In re I'liill of Rhuford, 164 N.C. 135; Cilley v. G~ztner, 182 N.C.. 
718; Greene v. Stadiem, 198 N.C. 447; Coddington v. Stone, 217 N.C. 
720; Trust C'o. v. Henderson, 225 N.C. 570. 
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(552) 
L. A. SEJTJb'ORD AND O r ~ ~ n s  v. COMMISSIONERS O F  LTNCOLK COUNTY 

AXD M. THORNBURG v. COMi\.IISSIONl+:RS O F  GASTON COTNTY. 

i11axatio7z-Stock Law. 

1. A tax levied only upon land under tlie 1rro~-isions of t l ~ e  "stock lan " (act 
7879, ch. 133) is not within the constitutional prohibition a s  to uni1ormity 
of taxation, and hence the assent of the quelitied voters of the district 
iil'l'ected, is not necessary; and this, even though the act  of the legislature 
styles i t  a Inr .  

2. I t  is regarded as  a local assessment, and made with reference to special 
benefits derived from the ~n-operty assessed, from the expenditure; while 
taxes are  public bnrdrrrs, imposed as  burdens, for the purpose of general 
revcnne. 

APPLICATION for an injunction heard a t  Spring Term, 1881, of rim- 
COLN Superior Court, before Eure, J. 

The injunction was refused and the plaintiffs appealed. 
A similar application was made in Thornburg v .  Commissioners oj  

Gaston County, a t  chambers on the 8th of November, 1881, before 
Avery,  J., and refused. 

Messrs. Hoke & Hoke, and Battle & Mordecai, for plaintiffs. 
Messrs. Schenclc & Cobb, for defendants. 

RUFFIN, J. Shuford v. Con~missioners of Lincoln County, and 
Thornburg v. Commissioners of Gaston County: 

These two actions have a common object-it being to  cnjoin the 
collection of certain rates imposed, in the first case by thc commis- 
sioners of Lincoln County, and in the second, by those of Gaston 
County, for the purpose of erecting fences around certain townships 
within those counties, under the act of 1879, ch. 135, known as tlhc 
"Stock Law." 

It is insisted by the plaintiffs: 
1. That inasmuch as that  statutc made thc adoption of its (553) 

provisions to ticpend upon the concurrence of "a majority of 
the  votes cast," a t  an election held for the purpose of ascertaining the 
will of tlie citizens affected in regard thwcto, i t  was in violation of tlie 
7th section of article seven of the state constitution, which declares 
tha t  no tax shall be levied by any county or other municipal corpora- 
tion, unless sanctioned " b y  a vote of  the majority of the qualified 
voters therein." 

2. That  as the tax was directed to  bc levied only upon the lands 
situate in the townships, i t  was in violation of the 9th section of the 
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same article, which says that all taxes levied by any sucli corporation 
"shall be uniform and ud valo?.ern upon all property in the same." 

This latter proposition has already rcceived the attention of the 
court a t  this term, in the case of C a m  v. Commissioners, ante, 8, arid 
after elaborate argument, and much thought hestowed upon it, thc 
conclusion was reached that while ratcs, like these riow under consid- 
eration, miglit in some sense be rightly dcnoniinated "taxes," still they 
are of a peculiar nature and do not fall within the meaning of that  
term, as employed in the constitution and statutes generally; that in 
its common acceptation the term applies only to  such impositions as 
are levied for public revenue and tlic gcncral purposes of government, 
and not to  sucli assessments as arc intended to defray the expenses of 
improvements, local in their nature. 

Impositions of both sorts are alike, taxes, in that, the only power to  
levy them must be derived from the authority of the legislature. But 
still they constitute two distinct classes-those lcvied for carrying on 
the government and meeting sucli cxigcncies as arc cornrnon to the 
whole people of the state, whether lcvicd directly by the state author- 
ity, or through the nlunicipal corporations by nieans of which the 

state exerts its powcrs, falling under tlie constitutional proliibi- 
(554) tion; while those tlsscssed upon property supposed to be bene- 

fited by some irnprovenlent, which though deemed expedient for 
thc public are nevertheless undertakcn for the especial benefit of a 
particular locality, are committed to  the unrestrained discretion of 
the lawnlaking power of tlie state, only, as I take it ,  that the burden 
imposed on each citizen's property inust be in proportion to the ad- 
vantage it  may derive therefrom 

As shown by the authorities cited by tlie Chief Justicc in the opin- 
ion delivered in Cain v. Commissioners, the point has been under the 
consideration of the courts in several of the states, whose constitutions 
contain rcstrictions resembling our own, and almost without exception 
they hare rccognized the distinction suggested. Indeed, i t  was adopted 
by us more out of consideration for what seemed to us to be the over- 
whelming weight of authority, than as a deduction or conviction of 
our own. 

In  addition to the authorities there adduced, we think it  not amiss 
t o  call attention to  the following adjudications as bearing on the point. 

I n  Palmer v. Stamph., 29 Ind. 330, the supreme court of that  state 
held that  a provision of their constitution which directed the legisla- 
ture "to prcscribc by law for a uniform and equal rate of taxation, 
and for an equal and just valuation for taxation of all property, real 
and personal, did not preclude a law, whereby a special assessment 
was laid upon a specific property, the valuc of which was intended t o  



N. C.] FEBRUARY TERM, 1882. 

be advanced by a local improvement;" and to the same effect was the 
decision of the court of appeals of Virginia, in Norfolk v. Ellis, 26 
Gratt., 224-the constitution of that state declaring that "taxation 
shall be equal and uniform throughout the state, and that all property 
shall be taxed in proportion to its value." 

I n  Presbyterian Church v. The  Ci ty  of Wayne ,  36 Ind., 338, it 
was held that a clause in their state constitution, which de- 
clared that  no property used for religious purposes should be (555)  
liable to be taxed, did not exempt such property from a local 
assessment for the construction of a sewer in its vicinity-the court 
remarking that "tuxes are public burthens imposed, as burthens, for 
the purpose of general revenue; assessments are made with reference 
to  special benefit derived by the property assessed from the expendi- 
ture." 

In  Ci ty  of  Bridgeport v. Railroad, 36 Conn., 255, i t  was held that 
an assessment for benefits specially confcrred by the laying out a high- 
way, while strictly speaking a tax, was not so in the common accep- 
tation of the term, and was not within the meaning of a statute, which 
in consideration of a certain tax paid by railroads in the state, exempted 
them from all other taxation. 

I n  Wallace v. Shelton, 14 La., (Ann.) 498, where the constitution 
provided that taxes must be levied on all property in proportion to its 
value, i t  was decided that an act of the legislature providing for an 
assessment per acre by commissioners upon all the alluvial lands 
within certain parishes, for the purpose of making and repairing levees, 
did not come within the meaning of the constitution-and this, 
though in the act itself it was styled " a  tax." 

The very same distinction was taken by the English court of exche- 
quer, in Guardians o f  the Poor v. T h e  Commissioners of Bedford, 
7 Exch., 777, where a provision in the statute of 34 Geo. 111, to the 
effect that certain buildings erected for the use of the poor of the 
town, should be free from all parochial and parliamentary taxes, was 
held not to exempt them from an assessment for local improvements- 
the taxes mentioned being construed to mean such as were levied for 
the benefit of the whole kingdom. 

This also, as i t  seems to us, effectually disposes of the other ex- 
ception taken for the plaintiffs. If such assessments are not within 
the constitutional prohibition as to the uniformity of taxation, there 
can be no pretence for holding them to be within the restric- 
tion which requires the assent of the qualified voters of the (556) 
districts affected thereby. If our construction be the true one, 
they are altogether omitted from the constitution, and as tending to 
give some support to our conclusion, it is to be observed that in the 
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constitutions of several of the states, a uniformity of assess?nents as 
well as of taxes is provided for in express terms. 

No rrror. Affirmed. 

Cited: Comrs. v. Comrs., 92 N.C. 183; Busbee v. Comrs., 93 N.C. 
148; Broclcenbrough v. Corws., 134 N.C. 23;  SanderLin v. Idcen,  152 
N.C. 741; Tnrboro v. Staton, 156 N.C. 518; C'omrs. v. Webb, 160 N.C. 
595; Comrs. v. Davis, 182 N.C. 145; Gastonia v. Cloninger, 187 N.C. 
768. 

T. E. BAItKICTT v. J .  I,. BROWN, TRUSTEE. 

Parties-il'rusts and Trustees. 

111 a snit to enf'oice a tr~kst, llse trustees :n1d c e s t ~ i s  quc trztst are a11 necessary 
pnriirs, except where the Lruslee has assets sufficient to satisfy all  the 
creditors ill fnll and has paid all bnt the plaintiff, for  in such case the 
plaiiitiff would h a ~ e  a right of a r t i o n  againsl him for ~noiley had and 
received. 

CIVIL ACTION tried a t  Spring Term, 1881, of MECKLENBURC Supe- 
rior Court, before Eure, J. 

This case was tried upon demurrer to  the complaint. 
Tlie plaintiff alleges that  she is a creditor, for goods sold and de- 

livered in 1874, of McMurray and Davis, who failing in their business 
as merchants, in 1875, executed a deed in trust, whereby they conveyed 
all their effects to  the defendant in trust, to  sell and apply the pro- 
ceeds in payment of their debts, which trust the defendant accepted 
and lias partially executed; that he lias paid to  the othcr creditors 

forty-five per cent. of their demands, and has on hand assets suf- 
(557) ficient to  pay a like rate upon the plaintiff's claim, but refuses 

so to do, though the sarne has been demanded of him. 
The prayer is that  he be required to  exhibit said deed in trust in 

court, that the sarne may be inquired of, and that  plaintiff have 
judgment for a pro rota share of her claim, in the proportion which 
the whole amount of the assets bears to the whole indebtedness. 

The defendant assigns as grounds of his demurrer: 
1. The failure of the plaintiff to  make the said McMurray & Davis 

parties t o  the action. 
2. Her failure to  make their other creditors parties. 
From a judgment, sustaining the demurrer, the plaintiff appealed. 
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Mr. W. W .  Flernming, for plaintiff. 
Messrs. Wilson & Son, for defendant. 

RUFFIN, J .  As stated in Story's Eq. Plead., Scc. 207, the general 
rule is that  in suits respecting the administration of trusts, the trustccs 
and cestwis que trusl are all necessary parties-the former as having 
the legal estate, and the latter as having the equitable and ultimate 
interest to  be affected hy tlie decree. 

I n  support of the proposition the ttuthor refers, in a note to  Holland 
v. Baker, 3 Hare 69, in which Vice Chancellor WIGRAM is reported 
as saying that  he took it  to  be thc right of trustees, wlicn sued toucli- 
ing matters affecting the trust property, to  insist that  the cestuis yue 
trust should be brought bcfore thc court, for they are not the owners 
of the property, but only in a sensc the agcnts for tlie owners, and it  
is their right to  have the onus of resisting adverse claims thrown upon 
the parties really interested, and not on themselves. 

A better reason for the rule seems to be given in 1 Daniel's Chan. 
Prac., 240. where it  is said to  depend upon the intention of the 
court to  do coniplete justice, by deciding upon and settling the (558) 
rights of all the persons interested, in one action, so as t o  pre- 
vent future litigation, and to render the performance of the decree 
perfectly safe to those who may be compelled to act under it. 

This is the rule established for the courts of equity, and it  is sub- 
stantially the same with the rule undcr the Code of Civil Procedure. 
Gill v. Young, 82 N. C., 273. 

Such being the reason upon which the rule is founded, i t  must hold 
good as long as the reason lasts; and especially is it applicable to  a 
trust like the present, in which each cestui que trust is directly in- 
terested in contesting every claim other than his own, as the fund is 
evidently insufficient to pay the whole. Oates v. I d ly ,  84 N. C., 643; 
TVordsworth v. Davis, 75 N. C., 159. 

Counsel for the appellant concedes that  such is the general doc- 
trine, but insists that  i t  has no application to the prcscnt case, since 
here, the trustee has so far executed his trust as to have ascertained 
and declared the percentage duc upon the debts secured in tlie trust 
and this action is only to recover the plaintiff's dividend so declared 
t o  bc due her. 

If i t  appeared that  the defcndant, having had assets sufficient to  pay 
all the creditors in full, had declared a dividend and paid all but the 
plaintiff, then unquestionably she could have her action a t  law, as for 
money had and received, against the defendant aftcr demand and re- 
fusal, for then the parties in interest would be reduced to the plaintiff 
on the one hand and the defendant on the other. E'1ti.h v. Workman, 
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9 Met., 517, and Rush v. Good, 14 Scrg. and E., 226. And so she 
might, too, if as was the case in Hoover v. Rerryhzll, 84 N. C., 132, the 
distributive shares of each in a fund insufficient to  pay all, had been 
ascertained in some judicial proceeding, to  which all w c ~ ~  particls, and 
so cstoppcd fro111 setting up a further claim for mote. 

But in the casc beforc us, it is apparent that the defendant 
(559) had not, and may possibly i1evc.r havc, a fund sufficient to dis- 

charge all the demands against the trust property, and therefore 
every other creditor, though he may have been partially satisficd, is 
directly intcrcsted in the question, as to 11 hetlier the plaintiff's claim 
shall be allow-ed or not, for accordingly as that  may be determined, will 
the shares of all the others in the assets yet to be distnbuted, be lcs- 
sened or enlarged. They arc all still concurrently intcrestcd, though 
perhaps unequally so, with thc plaintiff, and a due regard for the 
protection of the defendant demands that  they should be before the 
court, so as to be bound by the judgment, and rcnder its p~ r fo~mnnce  
safe as to  him. 

No error. Affirnicd. 

Cited: Warl-en v. Howard, 99 N.C. 197; Ilnncock v. Wooten, 107 
N.C. 16. 

A snbstqnent purchasw of p r ~ m n a l  propert7 from one who tins prc\ ionsly 
1n;rdc a trandnlenl assigrimcnt of it -or  an assignruelit without considera- 
tion and for his o\ \n  bmefit, whetl~er the pnrchase be v7ith or without 
nolive ant1 for a valuable consideration. and suclr nssignmmt has bern 
regiitered, snrcwtls only to tbr riqlits of his assignor: 7'11c.?cfoi~,  where 
the plaintifl autl A were partners in trade, and upon dissolnlion the plxin- 
tiff sold 111s interest to  A and tool< a mortgage on the good5 to sccurc the 
price niid also the debts of the firm; A rrrnained in business for a while 
and then sold and conveyed the stock of goods to the rlefeildant for a srnnli 
sum in money, and his own iudivid~ial note in a considernhlc amomit which 
Ire owed when the said mc;rtqagc was t~seciited ; IIeld in nn action by plain- 
tiff tor t l ~ r  goods, that the mortgage is sn lk ien t  in law to pasi title a s  
ngainst the vendor and the clefenrl,inl who clairns under him, and that 
ireithcr en11 impeach the same for franc1 in its inception. 

(560) CIVIL ,ACTION tried a t  Fall Term, 1581, of CI,EVELAW) 8111)~- 
rior Court, bcfore dvery, J. 

'rhe plaintiff appealed. 
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Messrs. Hoke & Hoke and Battle & Mordecai, for plaintiff. 
Mr. D. Schenck, for defendants. 

SMITH, C. J. The plaintiff and W. H. hliller, as partners engaged 
in trade under the firin name of Bynum (6 Miller, and owning a stock 
of goods entered into a mutual agreement in dissolving their associa- 
tion under which the former sold and assigned his individual share in 
the stock of goods then in possession to the latter, and the said W. H. 
Miller, by his deed of mortgage dated on April 20th, 1878, reconveyed 
the said goods, with such others as he might thereafter purchase and 
add, to the plaintiff in trust to secure the payment of a debt therein 
recited to be due to the plaintiff in the sum of $300, payable on the 
first day of November following, and containing a power of sale in 
default of payment. This was followed a week later by a second 
mortgage of the interest of said Miller in the same goods and future 
accessions thereto, in the way of replenishing the stock, with condi- 
tion to be void if the said Miller should pay off and discharge the in- 
debtedness of the partnership on or before the said first day of Novein- 
ber in full exoneration of the plaintiff, and in case of failure to do so, 
vesting in him, as mortgagee, authority to make sale of the goods and 
apply the proceeds to the discharge of the firm liabilities and his own 
relief. These deeds were proved in November, and registered on 
Decenzber 6th of the same year, having been withheld until that (561) 
time under an arrangement agreed on between the parties when 
they were executed, that they should not be registered unless the 
mortgagor "should be pressed" or become embarrassed, of which he 
was to give the plaintiff information, and that meanwhile Miller should 
retain and continue to dispose of the goods, as if they were his own. 

On the 10th day of April, 1879, Miller executed a deed to the de- 
fendants for the entire stock of goods then on hand, of the estimated 
value of $2,700 and of which the additions thereto since the date of the 

1 mortgages constitute the principal part, for the recited consideration 
of $116 in money, and the surrender to Miller of his individual notes 
in the sum of $2,000 due and owing when the mortgages were made, 
and of debts in a like amount since contracted. 

The defendants took and claim the goods under this assignment, 
and refuse to surrender them or any portion of them to the plaintiff. 

It was in evidence that the indebtedness of Bynum & Miller, a t  the 
1 termination of the partnership, was about $2,300, which has since been 

paid off, the plaintiff having paid over $700 of the amount, and that 
the goods then on hand were more than sufficient for its discharge, 
besides firm assets in notes and accounts uncollected. 

These issues were submitted to the jury: 



IN T H E  SUPREME COURT. [ 86 

I .  Is  the plaintiff owner of the property for which the suit is brought? 
2. Did the defendants, J .  F. Miller & Co., purchase the goods for 

value and without notice of the assignment? 
3. Was thc salc and conveyance to the defendants made with intent 

to hinder, delay or dcfraud the crcditors of the assignor? 
The plaintiff asked instructions to be given to tlic jury to  this effect: 

1. The deeds to  the plaintiff are sufficient in law to pass title 
(562) to  the goods as against Miller, the mortgagor, and against the 

defendants who claim under him, and can be impeached by 
neither. 

2. To give effect to the assignment to tllc tlcfcndants, they inust have 
bought the goods for a valuable consideration and without notice of 
t,lle prior incumbrances, and the registration thereof was constructivc 
notice of them. 

3. If the conveyance to  the dcfcndants mas with a fraudulent in- 
tent, i t  would be void as to the crcditors of Miller and the plaintiff. 

4. If the fraudulent purpose of Miller was known to the defendants, 
or they had information of such facts as reasonably authorized the in- 
ference tliat he entertained such purpose, in either case they would 
be participants in the fraud and could not defend against the plain- 
tiff's title. 

I n  thc view we have taken of this appeal, i t  is necessary only to  
consider a single exception-the refusal of the judge to  give the first 
instruction which would have heen decisive of the right of recovery, 
and left only the danlagcs to  be assessed. I n  our opinion the cxcep- 
tion is well taken and the jury should have been so charged. 

Whatever diversity ol views may exist elsewhere, the law is well 
settled by adjudications in this state, tliat a subsequent purchaser of 
personal property from one who has previously made a fraudulent as- 
signment of it, or an assignment without consideration and for his o~vn 
benefit, wlicther the purcl~asc be with or without notice and for a val- 
uable consideration, and such assignment has been proved and regis- 
tered as required by law, stands in the place of his assignor, and neither 
is permitted to impeach its force and validity. The cstoppel upon the 
assignor extends to  his subsequent rendcc, and as to  both, the convey- 
ance, though it  may be void as to  crcditors, is equally efficacious as 

to them. 
(563) We arc content to recall somc of the cases in which the lrop- 

osition is stated and maintained: 
I n  Garrison v. Brice, 48 N. C., 85, PEARSON, J., thus declares the 

law: "The statute of 13th Eliz. avoids voluntary conveyance2 of per- 
sonal property, as mcll as land, as against creditors. But tlic 27th 
Eliz. avoids convcyanccs of land only, as against subsequent purcl~as- 
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ers. So although the defendant is a purchaser for a full and valuable 
consideration, yet the deed previously executed by his vendor to  the 
plaintiff although voluntary and in trust for his wife and children, 
vested the title in the plaintiff and was valid, not only as against the 
husband, but as against the defendant who is a subsequent purchaser." 
H c  distinguishes the case from that  of Hiatt  v. Wade, 30 N. C., 340, 
cited in support of the opposite opinion, in that,  "grass was the sub- 
ject of the conveyance, growing in the mcadow," and treated as part 
of the land. 

So again the same eminent jurist says in another case-Long v. 
Wright, 48 N. C., 290: "The position that a conveyance of slaves 
made with an intent to  hinder, delay and defraud creditors is void 
against a subsequent purchaser who bought in good faith and paid 
therefor a fair price, is not supported by any statutory provision or by 
any principle of the common law." This statement of the law, he de- 
fends upon an examination of the authorities, and referring to  a sug- 
gestion of Chief Justice RUFFIN in Plummer v. Worley, 35 N. C., 423, 
tha t  the statute of 27th Eliz. is but an affirmation of the corninon law, 
proceeds: "The remedy given to subsequent creditors rests upon the 
enactment of the statutc * * * * and that  in the absence of a 
statutory provision making it void against a subsequent purchaser, the 
legal effect of the deed (conveying slaves) was to  take the title out of 
the debtor and vest i t  in the plaintiff's intestate, notwithstanding a 
fraudulent intent in regard to creditors and the trust intended for the 
debtor." 

I11 Barlcick v. Wood, 48 N. C., 306, the same judge delivering (564) 
t he  opinion uses this language: "It is settled that  27th Eliz., 
(Rev. Code, ell. 50, sec. 2,) which protects subsequent purchasers does 
not embrace personal property, and the common law only protected 
against fraud, rights which existed a t  the time of the fraudulent con- 
veyance, citing and approving Long v. Wright. 

Again in Green v. Kornegay, 49 N. C., 66, BATTLE, J., expresses the 
opinion of the court arid reafiirnls the doctrine: "The recent case of 
Long v. Wright, 48 N. C., 290, shows that the defendant, as the sub- 
sequent purchaser o,/ n personal chattel, could not set aside the prior 
conveyance to the plaintiff's intestate. The case of Williford v. Conner, 
12 N. C., 379, is equally in point to show that  as n creditor, the de- 
fendant could take advantage of the deed to the intestate, being 
voluntary and fraudulent, only by reducing his debt to  judgment and 
seizing the property under execution," or, i t  may be added, by a direct 
proceeding in equity to  have the fraud declared and the property sub- 
jected to  his demand. 
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The only casc that seems to look in :i contrary direction, which we 
recall, is tliat of 1)vLe.s v. Jone.s, 51 N. C., 14, in which it  1s held that a 
bill of sale absolute In terms, but intended to operate as a mortgage or 
security only, was void against a subsequent bona fide purchaser under 
tlw registration law, for the reason that  such instruments arc effectual 
only wllcn registered, and from the day of registration, against creditors 
and purchaxrs for a valuable consideration; and this bill of salc in 
the language oi the Chief Justice "was put in such a shape that i t  
could not be registered, for the registration of a deed, absolute on its 
face, cannot be the registration of a mortgage, so that  a deed which 
does not set out on its face tlie true naturc ol the transaction, is not 
susceptible of registration." Of the want of registration, purchasers 

as well as creditors who are put on the same footing, can alike 
(565) take advantage. If the mortgage deed is upon its face fraudu- 

lent, and so to  be adjudged in law upon an inspection of its 
provisions, as contended for the defcndant, the registration is of an 
instrument complete in form and what i t  was intended to be, and the 
requirements of the statutc are fully met; and if tllc infectious fraud is 
in tllc use to  bc made of it in keeping off creditors and securing the 
benefits to  the debtor, under an agreement preceding or attending the 
making of the conveyance, the case falls direclly within thc principle 
establishcd in the adjudications to which we have referrcd, and from 
which we have largely quoted. When his Honor stated to  counsel 
for the plaintiff that  thc jury would be instructed that the plaintiff's 
mortgage deeds were in law presumed to be fraudulent and the bur- 
den rested on him to rebut the presumption in order to  sustain :is titlc 
t o  any portion of thc goods, iil deference to which a non-suit was sub- 
mitted to, he committed an error in law in applying the principle to  
the facts of the case and placing the defendants in the same favorable 
position as if they were creditors and were enforcing their demands, 
as such, in a due course of law. 

We do not undcrtakc to say what shall be the extent of the re- 
covery, nor to pass upon any of the other exceptions. We simply de- 
cidc that  these vendees cannot impeach the mortgages by cvidence of 
fraud in their inception, and in this respect succeed only to the rights 
of their vendor. 

For tlle error pointed out there  nus st be a ncw trial, and i t  is so 
adjudged. 

Error. Venire de novo. 

Cited: Grocery Co. v. Taylor, 162 N.C. 312. 
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T. P. SII,ER, ADM'I~, I-. '1'. R. GRAY, ADM'IL 
(566) 

E.2-ecutors a n d  Administrators, When Liable for C'ontracts of Deceased, 
and When ATol. 

The qcneral rule--that x personal represcntatire of a deceased person is bound 
to perform all his contracts, or nlakr compensation out of the estate in case 
of non-pcrformancc.-is subject to the exception that  mherc such contract 
requires something to he done by the contracting party in person, as  hcre, 
and he die before performance, the personal representative is not liable to 
a n  :iction for a breach of the same occasioned by his death. 

CIVIL ACTION tried a t  Fall Tcrm, 1881, of MACON Superior Court, 
bcfore McKoy, J. 

On the 11th day of October, 1869, Jesse K. Silcr, k i n g  the  owner of 
a certain tract of land, conveyed the same in fee to his son Leon F. 
Siler, the tmo, a t  the same time entering into a contract of which the 
following is a copy: 

"This agrcenient rnade and entered into this the 11th October, 1869, 
between J .  R. Silcr of the first part, and L. F. Silcr of the second, both 
of Macon county, in the state of Worth Carolina, witnesscth, that foi- 
and in consideration of L. F. Siler's administering to  the comfort of 
J. R.  Siler and his wife, H. D. Siler, during their lives and seeing that 
they arc well provided for, and also in consideration of L. F. Siler's 
consent that  J. 12. and 11. D. Siler shall have a life cstate and joint oc- 
cupancy with him in J .  R. Siler's home tract of land, surveyed, etc., 
and in further consideration that T i  F. Siler shall pay Koxana E. Moorc 
and Harriet T.  Sloan five hundrcd dollars each a t  the demise of J. R. 
and 13. 1). Silcr, the said J .  R. and H. D. Siler have this day signed, 
scaled aiid delivered to  L. F. Siler a dccd in fcc simple to two hundred 
and sixty-eight acres of land, known as J .  R. Siler's homc place, and 
bounded, etc.; Now if the  said 1,. F. Siler shall wcll and faithfully 
comply with the tcrrns of this agreement, then this contract shall be 
construed to he con1p1ic.d w ~ t h  otherwise the said L. F. Siler 
shall forfeit and pay to the said party of the first part or his (567) 
licirs the sum of five thousand dol1:trs. I n  testimony of which 
we bind our heirs and legal representatives, hereunto setting our hands 
and seals, ctc." (Signed and sealed by J .  R. Siler aiid L. F. Siler.) 

Immediately upon the execution of the deed and said agreement, L. 
F. Siler went into the joint occupancy of the land with J .  R. Xiler, and 
resided thereon with his own family and that  of ,J. R. Siler, until his 
death in 1870, during which period hc took charge of the farm; and 
after his death his widow and children remained upon the premises 
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with J. R. Siler and his wife, and so continued to do until his death 
in March, 1876, and her death in the year following. 

Tlie plaintiff is the administrator of ,J. R.  Siler, and the defendant, 
the administrator of 1,. F. Siler. 

I n  his coniplaint the plaintiff alleges a breach of said agreement, in 
that, neither the legal represcntatives of the said L. F. Silcr, or his 
heirs, or any person for him have undertaken or offered, since his 
death, to  comply with the terms thereof, by either supporting the said 
J .  R. Siler and his wife, or by paying to the said Roxana E. Moore and 
Harriet T. Sloan the sums agreed to be paid them, and he prays for 
judgment against the estatc of the defcnt-iant's intestate for the sum 
of five thousand dollars. 

I11 his answer the defendant alleges that his intestate fully complied 
with all the stipulations contained in said agreement, up to the t h e  of 
his death, and that  a farther performance on his part was thus rendered 
impossible by the act of God. 

At the trial the plaintiff offered the above agreement in evidence, 
and insisted that the measure of damages was the sum of five thousand 

dollars-the sum mentioned in the instrument, but his Honor 
(568) ruled that  the sum mentioned was a penalty and not liquidated 

damages, to  which the plaintiff excepted. 
The plaintiff then offered evidence tcnding to show that  after the 

death of the defendant's intestate, the plaintiff's intestate, supported 
himself and wife, during the remainder of his life, and that  he was 
con~pelled to  employ others to  superintend his business; and other evi- 
dence to  show the damages he sustained by reason of the failure on 
the part of the defendant's intestate, or his representatives, to  perform 
the stipulations contained in said agreement, but his Honor, holding 
that  the plaintiff could not recover of the defendant except for a 
breach of the contract committed in the lifetime of his intestate, ex- 
cluded the evidence, and thereupon the plaintiff excepted, submitted 
to a non-suit, and appealed. 

Mr. J. II. Merrimon, for plaintiff. 
Mr. Armistead Jones, for defendant. 

RUFFIN, J. There being no evidence offered in support of the 
breach, alleged t o  consist, in non-payment of the sums stipulated to  
Roxana E. Moore and Harriet T. Sloan, that  part of the case is ex- 
cluded from our consideration, and the plaintiff's right to  recover left 
to  depend upon, as the only other matter con~plained of, the failure 
of the personal representatives, or heirs a t  law, of the intestate L. F. 
Siler, after his death, t o  contribute to the support of .I. R. Siler and 
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his wifc-as to  which this court fully concurs in Che ruling of his 
Honor in tlle court below. The general rulc unquestionably is, that 
the personal representatives of a party arc bound to perform all his 
contracts, whether specially named in them or not, or else make com- 
pensation for their non-performance out of his estate. But to this there 
is the exception, as well establishcd as the rule itself, of all such 
contracts as require sonicthing to  be done by the party liirnself (569) 
in person. 

I n  1 Chitty's Pleading, 19, i t  is said that no action lies against the 
executor upon a covenant to be pcrforlned by the testator in lwrson, 
and which consequently the executor cannot perform; and again, in 
Chitty on Contracts, 138, that  death, though not in general a rcvo- 
cation of an agreement, may be such when the engagement is a per- 
sonal one, to  he performed by tlle deceased hiniself, and requiring per- 
sonal skill or taste. 

I n  Pollock on Contracts, 367, the principle is thus stated: "All 
contracts for personal service, whicli can be performed only during the 
life of the contracting party, arc subject to  the iriiplied condition that  
he shall live to perform them, and should he die, his executor is not 
liable to  an action for the breach of contract occasioned by his dcath." 

In such cases, i t  is held that  the act of God furnishes an excusc suffi- 
cient. Accordingly in Bourt v. Firth, 4 Court of C. P., 1, a plea to  an 
action on an apprentice-bond that  the apprentice was prevcnted by 
sickness from performing the contract, was ruled to  be a valid plea ant1 
the defence a good one, the court saying that incapacity, by reason of 
the intervention of an act of God, to  perform personal service, is an 
excuse for its non-performance, notwithstanding an absolute arid un- 
conditional covenant to render the sanic; and again in Farrow v. Wil- 
son, reported in the same volume a t  page 744, i t  was held that  where 
one party covenanted to  serve another as farm-badiff, the death of 
either party dissolved the contract-such being an implied condition, 
i t  was said, in every contract for personal s~rvices-and the same doc- 
trine has been recognized in Robinson v. Davidson, 6 Court of Exche- 
quer, 268; T'aylor v. Caldwell, 113 E. C. L. Rep., 826; Dickey v. Lin- 
scott, 20 Me., 453. 

Assuming such to he thc law, under which does the case a t  bar fall? 
the general rule, or thc cxccption as statedz? This n ~ u s t  depend 
upon tlic intention of thc partics, for a t  last, i t  is in every case 1570) 
purely a question as to  their intcmtion. 

It is true that the cases put tlown in the books, likc those cited by 
us, are generally those in which the contracts sued on have been to 
marry-to teach an apprentice-to render services as an author, or 
as a doctor or a lawyer-such a.:  dl he determined by the very nature 
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of the services to  be rendered or thc skill requisite to perform them, 
to  t l h  exclusion of all thought of performance by any other person 
than the contracting party. 

But  still this is so, wen  in contracts of that  nature, because thc law 
impl ies  such to have been the intention of the partics, and for that 
reason, and that  alonc, construes thein to  be personal contracts, and 
takes them out oi the general rule. 

Now if such be tlie consequence of an implied intention of the par- 
ties, how nlucll 11101.e should it follow in the cast of a contract, in 
which they have clearly mai~ifestcd a purpose to treat their contract 
as personal, and tlie very circumstances surrounding them forbid that 
any other construction should be put upon it? 

Here, the contract on thc part of tlie defendant's intestate was that  
h e  IT o d d  aihinister to thc comfort of his father and mother during 
their livcs, and would see that they were provided for; and further, 
that  he would jointly occupy with tliein their home, and he and his 
family become members of their family; thus, every feature of i t  de- 
pending upon the relation which he, as a near kinsman, bore to  theni, 
and upon the confidence which they rcposcd in him personally. 

It is to  be observed, moreover, that  the contract was an entire one, 
t o  be performed by the administrator in whole or not a t  all. If bound 

to maintain them, and see to  their comfort, he must needs have 
(571) had the correlative rig111 to demand adniittancc, stranger though 

he might ]lave been, into their home, that he might become an 
inmate thercof. 

If in the life-time of all thc partics, the defendant's intestate had 
sougl~t to  introduce a stranger into the family, and through his agency 
t o  have performed the services stipulated to  be rendered by himself, 
can it  be supposcd that the law would, for one moment, have tolerated 
such a course? and if not, then should the law, after his death, furnish 
a substitute for him, in his administrator, whcn he, himself, could not 
appoint one? We think not; and for th r  reason that  the parties to  thc 
contract, ninnifestly, never contemplated or intended that there should 
be one. 

Our conclusion therefore is that  so inucli of said agreement as im- 
posed upon tlie defendant's intestate the duty of providing for thc 
plaintiff's intestate and his wife, and of looking after their comfort, 
was purcly personal in its nature, and inasmuch as the defendant 
could not have enforced his right t o  pcrform it, so neither is he liable 
t o  an action for not having done so. 

There is no error, and the judgment of the court below is affirmed. 
No error. Affirmed. 
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Cited: Rurch v. Bush, 181 N.C. 128; Hal2 v. Trust Co., 200 N.C. 738. 

1. Creditors aft'cctecl by the f rand of a common debtor in the conrpyanct of his 
Ilroperty, hare  1 1 1 ~  right to join in one action to subject the same io the 
payment of their debts. The complaint here is not ilitrcl'ore demurrable 
for misjoinder. 

2. Judgment upoil the claims not necessary to g i ~ e  the riqlit l o  bring such suit. 
1:anL v. I l a w i s ,  84 N. C., 206, approved. 

3. dud  whaterer may be the sun& dcn~andcd the court of eqrrity has jnrisdiclion. 
E'lsher v. TT'ebh, 81 N. C., 44, and cases cited. 

C ~ I L  ACTION tricd a t  January Spccial Term, 1882, of Grr11,- (572) 
FORD Superior Court, before Cudger, J. 

The plaintiffs, suing for theinselves and other creditors of tlic. de- 
fendant, Alfred Layton, allege that he is indebted to tlic plaintiff, 
Mcbane, by two ,justice's judgmenls, one for the sum of $1 1.85 and 
costs rendered upon an open account contracted in 1866; and the 
other for $20.72 and costs, hoth of wlticli have been "docketed in the 
superior court;" and also by a note for $37.43 due since Scptcmber 
1863; that  he is also indebted to the plaintiff, Coble, in his own right 
by bond for $110.00 due the 6th of October, 1875, and to him as ad- 
ministrator of one Coley in tliree several justice's judgments, onc for 
$2.75; onc for $2.17; and thc third for $4.70, and costs on eaclt-all 
of which were renctcrcd upon debts contracted in February, 1867, and 
all likewise "docketed in the superior court;" and that  he is indcbted 
t o  other persons, and in otlier amounts, unknown to plaintiffs; that 
being tlius indcbted, and insolvent, the said defendant in July, 1866, 
contracted with one Brotl~ers, for the purchase of a tract of land a t  
the price of $200, for wbicli lic paid 111~ entire purchase money; but, 
for the purposc of defrauding liis baid creditors, procured the dccd for 
the same to bc made to his n~otlicr, tlic defendant Lucinda, IT-110 after- 
wards and without otlier consideration conveycd it  to his (defend- 
ant's) wife, the defendant Rebecca. 

Tlicrcupon they insist upon their riglit to follow liis funds in the 
said land, and tha t  the mine he sold for the satisfaction of their de- 
mands, and those of his otlxr creditors. 

The defendants dcinur to  the con~plaint upon the following 
grounds : 

441 
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(.573) 1. For misjoinder-In that the plaintiffs havc separate and 
distinct interests, and sue upon distinct clainis, which should not 

bc united in the same action. 
2. That as it appears from tht. coinplaint, each plaintiff embraces in 

his dcmands against the defendant, a clairn that  has not been reduced 
to iudgmcnt, and for an amount that  falls cxclusivcly within the juris- 
diction of a justice of the peace. 

3. That it docs not appear that  the alleged judgments have been 
docketed in tlir superior court of Guilford County. 

4. For that it does not appear that  executions havc bccn issued under 
such judginents and returned nzdla bonn. 

5 .  For that it is not averred that  the defendant, Layton, l ~ a s  no other 
property or effects, sufficient to  satisfy the plaintiffs' debts, the allega- 
lion of his insolvency being insufficient to  support this action. 

6. For Ihat the conlpIaint docs not state facts sufficient t o  constitute 
a cause of action. 

The demurrer was sustained, and the plaintiffs appealed. 

Messrs. Scott & Caldwell, for plaintiffs. 
Mr. John AT. Staples, for defendants. 

K L ~ F I N ,  d. By their demurrer, the defendants admit the demands 
of the plaintiffs; the existence of other creditors and claims against the 
debtor; his insolvency; and his covinous attempt to secrete his effects, 
and, with the coijpcration of his mother and wife, to  secure then1 for his 
own case and comfort. It is difficult then t o  conceive of anything more 
that  can be needed to entitle the plaintiffs to  the relief they seek a t  the 
hands of a court of equity. 

If tlic two active creditors had sued for their own bencfit only, a 
simple allegation of the insolvency of the debtor might have been, and 
in fact would have been deemed insufficient t o  support their action; 

for though thus insolvent, he might still have possessed tangible 
(574) property liable to  be taken under execution, sufficient t o  satisfy 

their dcmands, and thus render a resort to  the court of equity 
unnecessary. Rut suing as they do for the benefit of every creditor 
allkc., an allegation of absolute insolvency, as existing a t  the date of 
tlic atteniptcd prrversion of his property and as still continuing, must 
suficc, as i t  is apparent that  the fund perverted must be needed t o  
satisfy all the demands against the debtor. And as his interest in the 
property sought to  be reached is purely an equitable one, no other 
court is competcnt to  give the needed relief. 

I n  Bank v. Harris, 84 N. C., 206, there was a careful review, by the 
present Chief Justice, of the rule and the reason hitherto adopted by 
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the courts of equity in this state, not to aid a creditor in such cases, 
until he had exhausted all his legal remedies, by reducing his claim to 
judgment and issuing an execution thereunder; and as it was thought 
that  the rule obviously grew out of the relations which the two courts 
of law and equity then bore towards each other, so it was considered 
that  it must cease altogether, now, that the functions of the two 
courts are consolidated, and committed to the "superior courts." Ac- 
cordingly, i t  was held in that case, that i t  is not now necessary to have 
a judgment and execution, and a return of nulls bonu, before invoking 
the aid of the court to set aside a conveyance, executed with the fraud- 
ulent intent to hinder and delay creditors. 

All the cases cited by counsel in support of this branch of his de- 
murrer were referred to in that decision, and the conclusion arrived a t  
as to the effect of the change of system is admitted to be a departure 
from the doctrine there laid down. 

Neither does the objection, that the plaintiffs have embraced in 
their actions demands founded on contract, and less in amount than 
two hundred dollars, hold good. The object of the action is not 
simply to enforce those contracts, but to reach a fund of the (575) 
debtor improperly converted into land, and the title taken to 
another. It is just the distinction taken in Murphy v. McNeill, 82 
N. C., 221, where the jurisdiction of the court was upheld in an zlc- 
tion to foreclose a mortgage, given to secure a debt less than two hun- 
dred dollars. 

The interest of the debtor in this land could not be sold under exe- 
cution, as the title was never in him, and none but a court of equity 
could ever reach it. And as was said in Fisher v. Webb, 84 N. C., 44, no 
part of the jurisdiction of the old court of equity has been conferred 
upon the court of a justice of the peace, so as to enable i t  to try any 
action heretofore solely cognizable in a court of equity. 

In  Story's Eq. Plead., Sec. 286, it is said that an exception to the 
general doctrine of misjoinder is made, when the parties have one com- 
lnon interest touching the matter of the bill, although they claim 
under distinct titles, and have independent interests; and as an illus- 
tration, in the next section it is said that two or more creditors may 
join in one bill against their common debtor and his grantees to re- 
move an impediment created by his fraudulent conveyance of his 
property. 

In  Brinkerhoff v. Brown, 6 John., Ch. 139, CHANCELLOR KENT ruled 
that different creditors might unite in one bill, the object of which was 
to set aside a fraudulent conveyance of their common debtor. It was so 
held a1.0, in JdcDwmut v. Strong,  4 John., C11. 687; Emerton v. Lyde, 
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1 Paigc, 637, and ('onro v. Iron Po., 12 I3arl)., 27, and loy tlus court in 
Wall v. Fms-ley, 73 N. C., 464. 

Indeed in all these cases, the right of the creditors, affcctcd by the 
fraud, t o  join in one action, seems to have been takcn for granted, 
and the only question mooted, was, as to the right of a single creditor 
by suing alone, to acquire a priority for himself. 

I n  our opinion the court below erred in sustaining the deinur- 
(576) rer, and it,s judgment is therefore reversed; and judgnlent will 

be entcretl here overruling the same, and rcmandirlg the cause 
to  the end that  t,lie defendants may llavc the opportunity to  answer. 

Error. Reversed. 

Cited: Love 21. Rhyne, 86 N.C. 578; Eduwrds v. Love, 94 N.C. 369; 
Frank v. Robanson, 96 N.C. 33; Roberts v. Lewald, 107 N.C. 309; 
LeDuc v. Brandt, 110 N.C. 291 ; Guilford v. Georgia Co., 112 N.C. 40; 
Silk Co. v. Spinning Co., 154 N.C. 425; fiddleman v. Lenfz, 158 N.C. 
70; Moore 21. Rank, 173 N.C. 184; C'hathnm v. Realty Co., 180 N.C. 
503; Robinson v. Willia7ns, 189 N.C. 257. 

It. C. G.  I&VE v. M. H. RIIYNE. 

1. I n  an action before x justice of the peace for a slum due by notr and within 
his jurisdiction, it was held that a,connler-claim consisting of an allegcd 
indebtedness auisiug out of nnacljl~stecl parinership dealings bctiveen the 
parlips, could not he nlloweci-lhe jurisdictiorr to settle such matters hein? 
in a court of cqllity. 

2. The principle anntmnccd ill dC~c?.plrii v Jrc,ArcilZ, 82 N. C., 221, and noljctt z'. 

Vrcuql~an, 85 N. ('., :%X, irppuoreif. 

CIVIL ACTION tried a t  Fall Term, 1881, of GASTON Superior Court, 
before Avery, J. 

This action was conilncnced before a justice of the peacc for the 
recovery of the sum of $104.33 due hy note and account, and the  only 
defencc set up, as a counter-claim or set-off, is an  alleged indehtecl- 
ness arising out of unadjusted partnership dealings between the parties 
and to be ascertained upon a sctblemcnt. The justice upon the evi- 
dence adduced disallowed the dcfendant's claim and upon his appeal 
the cause mas removed to the superior court. There, upon defendant's 
motion, opposed by the plaintiff, a refcrence was made to the clerk 
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t o  take and report an account of the partnership matters. When (577) 
the report came in a t  a subsequent term, the plaintiff moved 
the court to vacate the order of reference and set aside the report. 
H e  was allowed also to  interpose a demurrer upon the ground that the 
matters of defence were of exclusive equitable cognizance and not 
within the jurisdiction conferred upon the justice, and thereupon he 
demanded judgment for his undisputed demand. The court overruled 
the  demurrer, denied the plaintiff's motion, and he appealed. 

Messrs. G. F. Bason and Schenck & Cobb, for plaintiff. 
Messrs. Wilson & Son, for defendant. 

SMITH, C. J. The only question, as the record states, intended to 
be presented on the appeal, is, whether the justice has "jurisdiction of 
the defence set up in the ansmcr," and to this, without reference to  
any  irregularity in the proceedings, our attention will be confined. 

The jurisdiction in the adjustment of partnership transactions, under 
our former system, was committed alone to  the court of equity, and 
no action growing out of theill could be maintained a t  law by one 
partner against another, until a settlement, and for a definite sum 
found to  be due. "At law," says Mr. CHITTY, "one partner cannot 
in general sue his co-partner or co-tenant in any action in form ex con- 
t m c t u ,  but must proceed by action of account, or by bill in equity; a 
rule founded on the nature of the sillcation of the parties, the difficulty 
a t  law adjusting complicated accoun ts  between them, and the propriety, 
arising from the confidence reposed by  the parties in each other of 
their being examined upon oath, which can only be effected in a 
court of equity. Therefore in the case of a co-partnership, one part- 
ner cannot a t  law recover a sum of money received by the other on 
account of the firm, unless on a balance struck that sum is found to 
be due to  him alone." 1 Chitty Pl., 26. 

I n  like manner, DANIEL, J., declares, that "before one part- 
ncr or his representative can sue another partner a t  law, the (578) 
settlement of the firm must be complete and a balance struck." 
Graham v. Holt ,  25 N. C., 300. 

While one of the reasons assigned for the rule-the inability to  ex- 
amine the parties and obtain their testimony-no longer exists under 
the recent changes in the law of evidence, the rule is firmly established 
in practice. The exclusive jurisdiction thus vests, not because there 
is no contract, (for all partnerships and joint operations rest upon the 
basis of an agreement, express or implied,) but because in the course 
of its execution equities spring up among the members, which can only 
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be adjusted in a court of equity. These equities confer the jurisdiction 
to  be exercised, and not the contract from nhich they flow. 

The governing principle is decided in Murphy v. McNezll, 82 N. C., 
221. It cannot be supposed that tllc constitutional provision (Art. IV, 
Sec. 27,) which gives to a justice of the peace ,iurisdiction, "under such 
regulations as tlie general assembly sliall prescribe, of civil actions 
founded on contract wherein the sum demanded shall not exceed two 
hundred dollars," was intended to confcr upon these subordinate ju- 
dicial officers the large plenary l)owers necessary to be exercised in ad- 
justing partnership transactions, and ascertaining t o  whom and what 
sums are due. 

I n  a recent casc where the subjcct was fully considered, the court 
says: "We do not understand tliat in this change of systems any portion 
of the jurisdiction of w court of equity has been apportioned t o  a 
justice's court, so as to  enable it  to  t ry  any action, however small the 
amount involved and though incidentally connected with a contract, 
which was heretofore solely cognizable in ti court of equity." Fisher 
u. Webb, 84 N. C., 44; ddebar~e v. Layton, ante, 571. 

As the settlement of a partnership cannot be enforced in an ac- 
tion bcforc a justice, ncithcr is i t  admissible when urged by the 

(579) defendant as a means of extinguishing, by a resultant balance to  
be ascertained upon settlement, thc demand, or any portion of 

i t  preferred by tlle plaintiff. Derr v. Stubbs, 83 N. C., 539; Boyett v. 
Vnughan, 85 N. C., 363. 

It was urged by Mr. Wilson, in support of the remedy, that  if dis- 
allowed, an insolvent debtor owing the defendant a much largcr sun1 
than his own claim might collect his debt and not pay that due the 
defendant. If this inconvenience does in fact follow, it cannot be al- 
lowed to  unsettle the fundamental yules of pleading and practice. But 
we do not see why, in such casc, thc cnforcemcnt of the smaller de- 
mand may not be restrained until the larger debt can be ascertained 
and applicd to  its paymcnt, unless it  would interfere with tlie exemp- 
tions allowed by law; and this equity is thc stronger, for that, i t  was 
unattainable as a defence to the action for a defect of jurisdiction in 
the justice's court to  entertain it. 

We are therefore of opinion that  the plaintiff was entitled Lo his 
motion for judgment, tlle only defence to tlic action being the alleged 
counter-claim. 

.Judgment reversed and judgnient lierc for the plaintiff. 
Error. Ileversed. 

Cited: l?azsin 2). Thomas, 88 N.C. 150; Hooks v. IIouston, 109 N.C. 
626; Love v. Nufines, 151 N.C. 381; Arrow I ) .  Chandgie, 200 X.C. 805. 
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J. T. GREGORY, Ex'R, V. B. F. ELLIS AXD OTI-IERS. 

Homestead-Dower. 

This case is governed by the decision in Watts  u. Leggett ,  66 N. C., 197, in 
reference to assignment of dower and allotment of homestead. 

SPECIAL PROCEEDING, commenced in the probate court and (580) 
heard a t  Fall Term, 1881, of HALIFAX Superior Court, before 
Gilmer, J. 

This was a petition filed by the plaintiff as executor of G. W. Owens, 
deceased, to sell the real estate of the testator for the payment of his 
debts. 

The petition was filed against the widow and devisees of the testator, 
setting forth the facts, that the personal estate was insufficient to pay 
the debts and that the testator was seized and possessed at  the time 
of his death of valuable real estate, consisting of many different lots 
and tracts of land, some of which he devised, others he directed his 
executor to sell for the payment of his debts, and some others he left 
undisposed of by his will. 

The will was executed in May, 1875, and admitted to probate in the 
probate court of Northampton County on the 24th day of June, 1879, 
the testator having died on the 7th, and J .  T .  Gregory, the executor 
therein appointed, being the judge of probate of the county of Halifax, 
where the testator resided at  the time of his death. 

The testator left surviving him his wife Missouri F. Owens, and 
Elizabeth M. Owens, his only child, who is a minor of tender years 
without guardian, and defended the proceedings by her mother, who 
was appointed by the court her guardian ad litem. 

The second and third items of the will are as follows: "I give to 
my wife Missouri F. Owens the dwelling in which I reside (in the 
town of Halifax), also the store house in which I am engaged in busi- 
ness a t  this time, together with the three lots on which they are situated 
and the adjoining lots (three lots), with all the improvements thereon, 
also one thousand dollars. Third, I give to my daughter Elizabeth M. 
Owens the tract of land now owned by me known as the Eppes tract 
(mill excepted), also the land known as the Ponton land, also one 
thousand dollars." 

The widow dissented from the will and filed her petition for 
dower in the lands of which her husband died seized and pos- (581) 
sessed, and upon proper proceedings had thereunder the following 
real estate was set apart and assigned to her for dower, to-wit, the 
dwelling house and lots situated in the town of Halifax whereon the 
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GREGORY 71. ELI TR. 

testator resided and did business as a merchant a t  the time of 11 
death, embracing the dwelling house and store occupied by I~ini, t 
gcther with the other buildings and premises connected therewith, ar 
also the dwelling house now occupied by Mrs. ,Josephine Stephcnso 
together with the other buildings and prcmises connected thercwit 
embracing a small strip of land adjacent thereto measuring ninc by 01 

hundred and scvcnty-one and a half fcct, also two hundred acres, lyir 
immediately upon the public road, of that  portion of the Eppes t ra  
situated on the north side of the Halifax and Warrenton road. 

The defendant Elizabeth M. Owens in her answer set up the defenc 
that  there wcre no debts against the testator's estate that  were c o ~  
tracted before the 1st day of May, 1877, (Act 1877, ch. 253), and no1 
contracted prior to the 1st of January, 1869, (Bat. Rev., ch. 55, sc 
26), that  as she was an infant and the only child of the testator, sl 
was entitled to a homestead to  the value of one thousand dollars 
fee simple, set apart to  her out of the Eppes and Ponton tracts of lar 
described in the Pleadings. 

The judge of probate ordered tlic sale of all the lands belonging 
the cstate of the testator, except the land assigned to the widow fl 
her dower, and that devised by thc will to  the defendant Elizabeth 1\ 
Owens, which were reserved to abide the issues raised by tlie answ 
of the said defendant. 

These issucs were transmitted to the superior court of Nortliamptc 
and removed to the supenor court of Halifax to be tried. 

\Then the case was called for trial the following facts we 
(582) agreed upon: That t l ~ e  personal estate of the testator Georl 

W. Owens, was insufficient to pay his dcbts; that  the outstanc 
irig debts amounted to $13,784.30 of which $4,842.65 was contractt 
prior to May Ist, 1877; that  the personal assets amounted to fil 
thousand and thiry-two dollars, $4,630, of which, the residue, aft1 
paying the funeral and other expenses of administration, was, undl 
an order of the court rnadc March 7tl1, 1881, in a creditors' bill again 
tlie plaintiff for an account and settlement of his administration, di 
tributed pro ratu among the creditors, being 33% per cent. to  eac 
creditor, leaving st111 outstanding and unpaid an indebtedness I 

$9,152.39 wlth interest f ro~n  the 7th of March, 1881. It was furth 
agreed that the lands assigned to the widow were worth from $3,0( 
to 963,500; that  portion of which embracing the dwelling house ar 
other buildings and iiuproveinents on the lot where he resided a t  t l  
time of his death, and had resided for several years previous to h 
death, was worth over $2,000, and that  the real estate outside tl 
dower was worth about $6,000. 
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Upon the case agreed and the pleadings in the cause it  was ad- 
judged by the court "that a honlestead be allotted and set apart to  
said defendant out of those lands of which the plaintiff's testator died 
seized and possessed, that  have been assigned to the widow of said 
testator as and for her dower, to  be enjoyed subject to  said dower. It 
is further adjudged that  the plaintiff have a license to sell all the 
real estate devised to said defendant and also the reversionary interest 
in the lands covered by the dower, cxcept so much thereof as shall 
be allotted and set apart to  said defendant as and for her homestead, 
and that  tlie cause be remanded to the clerk of the court and judge 
of probate for Northampton County to  be proceeded in according to 
law and as above adjudged." 

From this judgment the defendant appealed, assigning for error, 
that  a liomcstead should h a w  been adjudged to be set apart for 
her in fee simple from the lands of the testator not covered by (583) 
the dower, and that she should be let into immediate possession 
and enjoyment thereof, and that she should be allowed to have her 
election to  have the homestead set apart to  her from the lands devised 
t o  her, unc~lcuinbercd by dower. 

Messm. 1'. N. Jlill and Mullen & Moore, for plaintiff. 
Mr. R. B. Peebles, for defendant. 

ASHE, J., after stating the above. The exceptions taken by the de- 
fendant are unfounded. It is manifest from the casc agreed that  all 
thc lands of the testator must be sold to  raise assets sufficient t o  sat- 
isfy the debts, cxcept such as are covered by the dower and home- 
stead. The dower has been assigned and the main qucstion is, which 
of the lands are to be allotted to the defendant for her homestead. 

This question has been settled by the decision of this court in the 
case of Watts v. Leggett, 66 N. C., 197, where PEARSON, C. J. in deliv- 
ering tlie opinion of the court said: "If the homestead had bccn laid 
off in the life time of the husband, a t  his death tlie dower of tlie wife 
would havc been assigned so as to  include the dwelling house in which 
the husband had usually resided and buildings used therewit,h. Thus 
the dower would he assigncd so as t o  include the lio~ncstead or a part 
thereof, and the right of dower having attachcd a t  the time of marriage, 
would havc been paramount, and the right of the children t o  enjoy 
the homestead during the minority of any one of them inust have been 
taken subject to  this paramount right of dower, the effect being to  
postpone the enjoyment of the children as to so much of the homestead 
as  is covered by the dower, until the death of the widow, leavi~ig them 
of course to tlie present enjoyment of such part of the homestead and 
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land appertaining thereto, as is not covered by the dower." And 
(584) he further held that  the proper construction of the act of 1868- 

69, ch. 137, was to give the widow and children only the same 
rights of homestead, as if the husband and father had not neglected 
to  have his homestead laid off in his life time. This decision was cited 
and approved in the case of McAfee v .  Bettis. 72 N. C., 28. 

As the homestead under thc constitution must embrace the dwelling, 
if therc be one, where thc husband or father had his last place of resi- 
dence, with the buildings used therewith, the right t o  select the home- 
stead can have no application cxccpt in such cases as where the hus- 
band or father owned several tracts of land, but had no residence on 
either, or where the dwelling and appurtenances exceeded in value one 
thousand dollars. 

The right claimed by the defendant to have her homestead set apart 
to  hcr in fee simple under the act of 1877, is not allowable under the 
facts of the case. The debts contracted prior to  the 1st of May, 1877, 
amounted to  $4,842.65, and after the distribution of the personal assets 
pro ruta among all the creditors, there still rcmained due upon thc debts 
contracted previous to  that  date 663i per cent., to  the payment of 
which thc fee simple estatc in all the lands of the testator were liable, 
subject to  the dower and the right of homestead as it  existed prior t o  
that act. Gamble v. Watterson, 83 N. C., 573. 

There is no error. Let this opinion be certified to  the superior court 
of Northampton that further proceedings in the case may be had 
according t o  law. 

No error. Affirmed. 

Cited: Graves v .  Hines, 108 N.C. 265; Williams v. Whitaker, 110 
N.C. 394; Stern v .  Lee, 113 N.C. 435; Mowisett v .  Ferebee, 120 N.C. 
8 ;  Barnes v. Cherry, 190 N.C. 774. 

(585) 
Is PEARSOX r. EOPDEN, IEOU ROTVAIS : 

('loud r7pon Titlf-Ju7isdzct~on. 

The principle nniionncecl in 7:1tshcc v. Mrcc!~ and Ltwiu,  85 N. C., 329 and 332, 
is decisive of t h i ~  ('LISC. 

SMITH, C. J. The land dcscribed in the complaint with other tracts, 
is devised in the mill of Nathaniel Boyden t o  the defendant Archibald 
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H. Boyden, in trust for thc support and maintenance of the defendant, 
Nathaniel A. Royden, during his life, with contingent limitations of the 
remainder at  his death, and the testator annexes to the devise this fur- 
ther provision : 

I further will and direct that, in case at  my death my said son, 
Nathaniel, shall own property suffcient to discharge all the debts he 
may then owe, then i t  is my will and desire that in that event, all the 
above property, devised and bcqurathed in trust to my said son, 
Archibald, shall a t  my decease vest absolutely in -my son, Nathaniel, 
with the full right in his life time to dispose of all or any part thereof. 

The testator died in 1873, and it is alleged that the devisee, Nathan- 
iel A., then owned a large estate exceeding in value the sum of $15,000, 
and was indebted in a very small axnount, so that under the terms of 
the devise, an estate in fee absolute and free from the declared thrusts, 
a t  once vested in him a t  the death of the testator. 

The plaintiffs have purchased the interest of the said Nathaniel A., 
in the land, and claim title thereto by virtue of a sale under mortgage 
made by him, and of sales by the sheriff under execution and for un- 
paid taxes, "by which said sales and deeds of conveyance, all of which 
have been duly registered" in the language of the complaint, "the 
plaintiffs acquired all the estate of Nathaniel A. Boyden in 
and to said land, which plaintiffs arc advised and believe was (586) 
an estate in fee sinlple absolute." 

Such are the facts contained in the compIaint upon which the plain- 
tiffs demand judgment that- 

1. Thc will of Nathaniel Boyden, deceased, be construed "and it be 
adjudged how the lands above described herein are held and owned," 
and 

2. The plaintiffs be declared "owners of the land," and "entitled to 
the possession and beneficial enjoyment and use thereof." 

The defendants demur, assigning for cause thereof, "that the plain- 
tiffs have no right because of having purchased a speculative title at  
mortgage sale. to institute an action to have a cloud removed from their 
title." 

There is no fact averred and no reason suggested why the plaintiffs 
cannot assert their legal title to the land in a direct proceeding, as in 
the former action a t  law for the recovery of possession, and the want 
of jurisdiction in the court to entertain the case presented in the com- 
plaint and give the required relief, is so manifest upon the principle an- 
nounced and acted on in the recent cases of Busbee v. Macy and Busbee 
v. Lewis, reported in volumc 85, pages 329 and 332 of our reports, that 
a re-examination of the subject is needless. The right claimed is a 
purcly legal right, and when there is no obstruction in the way of cn- 
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forcing it, and none such appears, it must be asserted in a legal an 
before an equitable tribunal. - 

"There can be found no instance, wc confidently believe," say 
court in the last mentioned case, "in which a court has ever entertr 
a bill to rcmovc a cloud from the title of a person, who was hi1 
out of possession, or in a condition to test the question as to the 1 

riority of title in a court of law." 
The plaintiffs propose to avoid this difficulty by confining tht 

pellants to thc assigned ground of demurrer, (the plaintiff' 
(587) quired "speculative title a t  mortgagc sale") and insist fha 

ruling of the court below in respcct thereto is alone present 
the appeal. 

We do not think the form of the pleading requires this rigorou 
terpretation of its terms. It is a dcrnurrer to the jurisdiction o 
court t o  entertain the application a t  all, and that thc jurisdiction 
not be aided by the allegation of a title denonlinated speculative 
rived through the concurring conveyances set up. This seems 1 
a reasonable and fair construction of the words of the demurrer 
a sufficient answer to the objection. But if it were not, the wa 
jurisdiction patent upon the face of the complaint, is a fundam 
obstacle to the continued prosecution of the suit, and this obje 
will be entertained and acted on whenever brought to the attentic 
the court. 

This was the disposition made of the cases cited, though the e: 
tion was not taken, for no tribunal will proceed to try a cause not 
mitted to its cognizance, even with the assent of the parties to th 
ercise of the jurisdiction. 

The proper judgment, where the court has no jurisdiction, is t c  
miss the action, but as tlie appeal is from the overruling of the de 
rer, and the plaintiffs then obtained leave to emend thc complaint 
may perhaps be able to remedy the defects pointed out, we con, 
to remand the cause, so that i t  may occupy tlie position in the I 

below, as if the error had not been committed and the demurrcr 
been sustained, and then be proceeded with according to law. 

PER CURIAM. Cause remand 

Cited: Byerly v. Hunaphrey, 95 N.C. 155; Woodlief v. Merrit 
N.C. 228; Murray v. Hasell, 99 N.C. 172; Wardens v. Washington 
N.C. 23; McNamee v. Alexander, 109 N.C. 244; Paul v. Washin 
134 N.C. 385; 8. v. R.R., 145 N.C. 521; Campbell v. Cronly, 150 
463; Bank v. FVhilden, 159 N.C. 282. 
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*STATE OF NORTH CAROLINA v. FENDAL REVERS. 
(588) 

Entries and Grants-Estoppel-(:ontract by Agent of the State- 
Conf~derrrte Seczmt~es-Ex Turpi Causa. 

1. TJancls once granted by the statc to indiridual citizens do not become "vacant 
lands" within t l ~ e  meaning of the statute, where the state subsequently 
acquires title to them but abandons the actual use to which they were put. 

2. One who procures a grant of land knowing that  the same had been previously 
granted, perpetrates a fraud npon the state. 

3. An estoppel cannot be set up against the state, but the truth of any trans- 
action undertaken in her name may be shown. 

4. A contract made by a n  officer or agent of the state in the absence of author- 
ity is illegal and may be avoided a t  the election of the s tate;  and where 
public funds a re  improperly converted by him, the s tate  (like a n  indi- 
vidual) can elect t o  call for the original fund or follow it  in its converted 
form. 

.5. Confederate bonds or treasury notes ronstitute in themselves consideration 
srxfiicient to support a contract. 

6. Where one can establish his case otherwise than through the medium of a n  
illegal transaction to which he was himself a party, the rule em turpi 
cmsa does not apply. 

CIVIL ACTION tried a t  Fall Term, 1880, of WAKE Superior Court, 
before Graves. J. 

The plaintiff asked that  defcndant be declared trustee, and be de- 
creed to  convey title to  plaintiff of a certain tract of land (situate near 
the city of Raleigh) in his possession, and thc causc was submitted 
upon thc following "case agrecd:" 

I n  thc  year 1862, John Devereux, as quarter-master for cer- (589) 
tain military forces known as "State Troops," acting under 
orders issued by James G. Martin, as adjutant general of the state, 
agreed to purchase from Miss Temperance Lane the land in dispute, 
for the purpose of using the same as a camp of instruction, in order t o  
render the said troops more efficient in carrying on a war then waged 
against t,he United States. The said Temperance Lanc thereupon exe- 
cuted a certain paper writing, purporting to bc a deed, conveying said 
land in fee simple to  Z. B. Vance, governor of the state, which paper 
writing had the formal requisites of a deed, and cxpressed a considera- 
tion of $2500, the same being paid her in certain other paper writings, 
purporting to  bc bonds of the Confedcratc States. The land was im- 
mediately taken into possession and used as a camp of instruction for 
about the space of - months, when such use was discontinued, and 

" S I J ~ H .  C .  J.. did not sit on the hearing of this case. 
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a t  no time since has it  been used by the state for any purpose. The 
instrument executed by Temperance Lane was never registered, and it  
is now lost. I n  February, 1871, the defendant entered the land, as 
vacant land, and after paying all fees and charges procured a grant of 
i t  in 1872, which grant has been properly registered. In  1872, the de- 
fendant procured from said Lane, for a nominal consideration, a deed 
t o  himself for the same land, which has also been duly registered. At 
the time of his procuring the grant, the defendant had notice of the 
circumstances connected with the purchase and use of the land, as 
herein stated. He took possession a t  once after the delivery of the 
grant t o  him, and has retained the same ever since. 

The prayer of the complaint is that the defendant may be decreed 
t o  convey whatever title he may have acquired in the land, to  the 
state; and also a general prayer for relief. 

For the defendant i t  was insisted: 1. That  the quartermaster, act- 
ing merely under the orders of the adjutant-general, had no authority 

t o  purchase the land for the state, and his attempted purchase 
(590) was therefore void. 2. That the contract of purchase was made, 

and so understood by the parties, for a purpose inconsistent with 
the duty which the state owed to the national government, and there- 
fore no court would lend its aid to  either for its enforcement. 3. That 
when the state ceased to occupy the land, or use i t  for any purpose, i t  
again became subject to  entry, and was properly granted to  the de- 
fendant in 1872. 4. That the state is estopped by her grant to defend- 
ant  t o  deny his title. 

The court below gave judgment for defendant, and tlie plaintiff 
appealed. 

Attorney General and D. G. Fotule, for plaintiff. 
Messrs. Battle & Mordecai, Hinsdnle & 1)euereux and Mason & 

Devereux, for defendant. 

RUFFIN, J. If the land in dispute was really the subject of entry 
and grant, that  of course puts an end to tlie case, and renders i t  need- 
less t o  consider any of the other points made. We will therefore con- 
sider that  branch of the case first. 

T o  be the subject of entry under the statute, lands must be such 
as belong to  the state, and such as are vacant and unappropriated. 
Bt. Rev., ch. 41, see I .  If then any one of the many grave objections, 
urged by defendant against the validity of the state's title under the 
contract of 1862, be well founded, so tliat the land did not, in fact, 
"belong t o  the state," that  very circumstance placed i t  beyond the 
reach of the statute, and forbade its being acquired by the defendant 
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in the manner attempted. And besides, lands that  have been once 
granted by the state to  individual citizens, that  is, cut off from the 
undefined public domain and appropriated to  private uses, do not be- 
come vacant, within the meaning of the statute, simply because the 
state may in some way again acquire them, and fail to put 
them to any special use; or, as in this case, after having used (591) 
them for a tiinc, should wholly abandon them. 

This was thc reasoning of the court in Hoover v. Thomas, 61 N. C., 
184, with reference to  lands that  had been confiscated, and with still 
greater force does i t  apply to  lands actually lm-chased by the statc, 
and paid for a t  improved values. 

It is not to be supposed that  the legislature intended that  lands, 
under such circumstances as these, should be subject to  private appro- 
priation and entry, a t  any moment when their actual use might be 
discontinued, and a t  the insignificant price fixed by law for the va- 
cant and unimproved lands of the state. 

The lands of delinquent tax-payers, bid in for the state, did become 
immediately subject to  entry, and so continued to be, until the act of 
1872, which ceded them to the board of education. But this was by 
virtue of the express provision of the statute of 1798, and the very fact 
that any nccessity for such a statute, at  all existed, tends strongly to  
confirm us in the opinion that the construction given t o  the one now 
under consideratin, is the true one. 

Our conclusion therefore is, that in no point of view could the land 
in controversy be the subject of lawful entry, a t  the date of defendant's 
grant; and being for land not thus subject, that  instrument is void, 
and may be objected to in tlie pending action. 

The rule is well established, that where the land entered is both va- 
cant and subject t o  entry, objection can only be taken t o  the grant in 
some direct proceeding looking to that  end; for in that  case, i t  is 
not void, but only irregular and voidable. But if the land be not va- 
cant, or, if vacant, not tlie subject of lawful entry, then the grant is 
void, and advantage may be taken of i t  in any action, in which the 
title to  the land becomes involved. Hoover v. Thomas, supra; Bar-  
shaw v. Tuylor, 48 N. C., 513; Tlovinggood v. Burgess, 44 N. C., 
407. 

As to  the estoppel insisted on: It is notorious that grants are (592) 
always issucd a t  the instance of the grantee, and upon his sug- 
gestion that the land is vacant. The statc docs not warrant i t  to  bc 
so, or thc liability of the land to entry. Nor is it any fraud in the statc 
to grant land which is not so liable; on the contrary, the statute on the 
subject declares it  t o  be a fraud on her to  procure a grant from her 
under such cil~cunistanccs. And moreover, the state being a sovereign, 
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is never estopped, but may always show the truth of any transac- 
tion undertaken in her name. 

It cannot be denied, and we do not understand it to be denied in 
the argument, that  the contract entered into in 1862, between the 
quarter-master and the owner of the land, was unlawful, so unlawful 
that  no court owing allegiance to the government under which we 
live, would lend its aid to  any party who participated in the guilt 
thereof. There is no principle better established, than that i t  is the 
duty of every court to  withhold its countenance froni every contract, 
or other act, the direct object or probable tendency of which, is in- 
jurious to good morals or contray to public policy, and especially from 
one that  tends to  subvert the political institutions of the country, or 
endanger the public safety. 

Much ingenuity and very great learning were displayed a t  the bar 
by counsel on both sides of the case, in discussing the question, whether 
the maxim ex turpi causa, non oritur actio, could be made to apply 
to  a contract to which the state was a party. As there is another prin- 
ciple involved, which in our opinion controls the case, it is not neces- 
sary that  we should consider that question, further perhaps than to  
say, that  in the case of the state, i t  would be more a question of con- 
stitutional pourer to  contract, than of integrity of purpose. Within 
the scope of her power t o  act, as limited only by the two constitutions 

under which she exists, her will is the law, and her policy the 
(593) true policy, a t  least so far as concerns the courts which sit un- 

der and by virtue of her authority. Anything beyond this, 
undertaken in her name, is void, not because of the imputation of im- 
morality or impolicy to  it, but solely- because of its being ultra wires. 

But apart from every question of unlawfulness growing out of its 
tendency and purpose, that  contract was illegal and void a t  the elec- 
tion of the state, because of the entire absence of authority in the 
officer who made it, to  bind her to  it. Acting as she must necessarily 
do through her officers and agents, her safety imperatively demands 
that  her specific instructions should be observed, and only such au- 
thority exerted in her name, as is conferred by law. 

Under the law of this state, there is but one power that can appro- 
priate the public money, or authorize any conversion of the state's 
property, and that one is the general assembly of the state; and any 
officer, who, having the state's money or other property in his charge, 
applies it  to  any purpose without the sanction of that branch of the 
state's government, is guilty of a breach of duty, however honestly 
i t  may be done-as doubtless i t  was done in this instance, without the 
least thought of private gain, and only in obedience to  what was sup- 
posed to be the lawful commands of his superior in office. We have 
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searched the statute-books in vain, (even those belonging to those un- 
settled times), for a law, or the semblance of a law, emanating from 
any source, which authorized the purchase of the land in suit, for the 
state, by any one or for any purpose; or for a sanction given to it by 
that  power which alone could sanction it. 

It is not disclosed in the record how the quartermaster became pos- 
sessed of the bonds, which were given and accepted by the owner of 
the land in exchange for it, nor is i t  material that  we should 
know, since he held them professedly for the state and as her (594) 
agent, and the other contracting party so understood it, and 
so consented to  deal with him-thus participating in, and becoming 
equally responsible for, the misapplication of the state's property. She, 
too, (the other contracting party,) was bound to know the law, and 
to take notice of the officer's lack of authority. 

Under such circumstances, the general rule of a court of equity would 
be, that  the principal whose funds had thus been improperly converted, 
might have his election to call for the original fund, holding the prop- 
erty into which it had been converted, as a security for i t ;  or t o  fol- 
low it  in its converted form. Cook v. Tullis, 18 Wall., 332; Cooper v. 
Landis, 75 N. C., 526; Beam v. Froneberger, Ib., 540; Younce v. 
McBride, 68 N. C., 532. Such we say would be the general rule. I s  
there any just reason why this should be made an exceptional case? 
We frankly o ~ n ,  we can detect nothing in its circumstances which 
would justify such a course. It is true, the state's property in the 
hands of her officer, and which was as we have seen missapplied, con- 
sisted of the bonds of the Confederate government. But there can be 
no room for any distinction, in principle, between them and the treas- 
ury notes that were issued by the same authority. To say nothing of 
the decisions of this court, the supreme court of the United States has 
repeatedly held that the Confederate treasury notes, when recognized 
by the parties as money, and dealt with in the ordinary course of bus- 
iness, disconnected with any purpose, directly, to be attained by put- 
ting them in circulation, constituted in themselves consideration suffi- 
cient to support a contract, either executed or executory. The same 
principle must hold good in the case of its bonds, when treated as prop- 
erty and accepted under similar circumstances. The existence of that  
power as a nation was no more intimately connected with, or its ability 
to  resist the authority of the United States dependent upon, the one 
class of instrument than the other. 

Neither should she be excluded upon the ground that  the land (595) 
was intended to be put to an unlawful use. The principle upon 
which the courts refuse their aid in such cases is this: No court will 
lend assistance to one who founds his cause of action upon an illegal 
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act, to  which he was himself a party. ,4s soon as the court pcrceives 
that  the action procceds ex twpi  causa, and that  the plaintiff's hands 
are polluted, i t  withholds its aid-not out of any consideration for the 
defendant, but because it will not, on the score of example and public 
policy, give countenance to  such a plaintiff. 

But to  put this principle into operation in any particular case, i t  
must appear that  the very party, who is seeking aid from thc court 
participated in the unlawful purpose. Indeed, i t  is said, that  the 
very test of its application is, nlietlier the plaintiff can establish his 
case otherwise than through the medium of an illegal transaction, to 
which he was himself a party. If he can, there is no policy of the lam 
which closes the door of tlie courts against him. How is i t  then with 
tlie plaintiff in this action? So far as seen, no stain is upon her gar- 
ments. I n  no way known to her law, or in which she was capable of 
declaring her will, did she authorize any contract to be made in her 
name for the land in dispute. The officer who made it, as well as he 
who directed i t  to  be made, was utterly without authority to  commit 
her to  it. Can i t  be said, under circurnstanccs such as these, that  she 
is in pari delicto, and underserving a hearing in the courts of the 
country? On the other hand, the owner of the land not only consented 
t o  its sale for an unlawful usc, but accepted the state's property from 
an agent unauthorized by law to part with it. To apply the rule of ex- 
clusion in such a case would be, to  overlool~ the very principle upon 
which i t  is founded, and would bcsides do violence t o  another principle, 

(equally well founded in good morals and sound policy, and of 
(596) universal application,) which declares, that  "as against an in- 

nocent party, no one shall set up his own iniquity as a defence." 
The defendant bcing a purchaser without value and with full notice 

of all the facts of tlic case, stands in 'the shoes of his vendor, and can 
make no defence which she could not, and in his hands the land is 
subjcct to  the same equity in favor of the state, as i t  would be in hers. 
Tha t  equity, according to the clcction of thc state as declared in this 
action, is to  follow the fund in its converted form, and take the land. 

The judgment of the superior court is reversed, and judgment upon 
the case agreed rendered in this court, that  the plaintiff recover the 
land of the defcndant. 

Error. Reversed. 

Cited: Dugger v. McKesson, 100 N.C. 11; Bickett v. ~Yash, 101 N.C. 
583; Pittman v. Pittman, 107 N.C. 162; Wool v. Saunders, 108 N.C. 
736; Bank v. Adrian, 116 N.C. 540, 543; S. v. Bland, 123 N.C. 740; 
Henry v. McCoy, 131 N.C. 589; Netotbn v. Brown, 134 N.C. 443; Jan- 
ney v. Blackwell, 138 N.C. 439; Berry v. Lumber Co., 141 N.C. 394; 
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STATE li. HASTIPITCS. 

Electrova Co. v. Ins. Co., 156 N.C. 237; Anderson v. Meadows, 159 
N.C. 408; Walker v. Parker, 169 N.C. 152; Fineman v. Faulkner, 174 
N.C. 14; Perry v. Morgan, 219 N.C. 380; IIendemon v. Gill, Conzr. of 
Revenue, 229 N.C. 316; Baleigh v. Fisher, 232 N.C. 635. 

STATE v. W. C. HASTINGS. 

Criminal Law-Evidence-Forgery. 

1. The solicitor is not restricted to the first bill of indictment found, but may 
before entering upon the trial s ~ n d  another bill to the grand jury and 
require the accused to answer that. State v. Dixon, 7s N. C., 558, a p  
proved. 

2. Evidence, though not of itself sufRcicnt to warrant conviction. was properly 
admitted if in association with other prool' i t  pointed to the party accused. 

3. In  forgery, State v. Leak, SO N.C. 403, sustained. 

INDICTMENT for iorgery tried at Fall Term, 1881, of MECKLENBURG 
Superior Court, before Avery, J. 

Verdict of guilty, judgment, appeal by dcfendant. 

Attorney General, for the State. 
Mr. R. D. Graham, for defendant. 

SMITH, C. J. The defendant is charged, and upon trial was con- 
victed of forging a bond for thc payment of money to himself, and 
purporting to be executed by Talor Nance and A. J. Derr, as de- 
scribed in the indictment. Before the jury were empanelled the de- 
fendant's counsel moved to quash the bill, basing the motion upon thc 
facts contained in an affidavit and which the court finds to be true, that 
a bill for the same offence had bccn found at  a former term, and hav- 
ing becomc mutilated, a second bill had been prepared and conveyed to 
the door of the grand jury room and handed to the foreman by an at- 
torney cinployed to aid in the prosecution, and returned a true bill; 
and that, upon objection for this irregularity, a third bill was sent upon 
which the solicitor now proposcd to put the defendant on trial. The 
attorney who handed the second bill to the foreman did not appear be- 
fore the grand jury, nor did hc say anything about the indictment cal- 
culated to influence the action of the jurors in considering and passing 
upon the charge. 
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The niotion was properly denied, for the former bills in connection 
with the facts stated, constitute no legal impediment to the putting the 
defendant on trial upon the last and more perfect bill, a t  the election 
of the solicitor. This is the recognized practice, and is convenient 
and necessary in the administration of the criminal law for the removal 
of all grounds of exception to the form of the bills previously sent, or 
for any irregularity in the manner of acting upon them. State v. 
Dixon, 78 N. C., 558. 

The second exception is to  the admission of evidence. Talor Nance, 
the first named obligor on the bond, testified that  he did not sign it, 

but that he had before executed a note to the defendant with 
(598) A. J. Derr as surety, for the same sum and due a t  thirty days 

from the date; that soon after its execution and before maturity, 
the defendant proposed to witness to sell him the note for twenty dol- 
lars, saying he was hard up for money; that accepting the offer and 
while on their way to witness' house to  carry the agreement into effect, 
the defendant was arrested, and thereupon the matter was deferred to  
the next week, defendant saying he would not need the money sooner, 
and that after his return from Charlotte he would then either himself 
bring or send the note to witness. 

The state was then, after objection made and overruled, allowed 
to prove by the witness that  the forged instrument was delivered t o  
him the week after by the defendant's father. 

I n  like manner, after objection of defendant, the same witness was 
permitted to testify that a short time afterwards the defendant inquired 
if he, witness, had paid the genuine note. There was other testimony 
not set out in the case, as deemed not material to present in explana- 
tion of the exceptions. 

We think the evidence was properly admitted, not as of itself, suffi- 
cient to warrant a conviction, but of facts, in association with others 
pointing to the party by whom the criminal act was perpetrated. 

The evidence alone does not directly connect the defendant with the 
imputed crime, but as the forged instrument is a duplicate or repro- 
duction of an original and genuine note, given to and in his possession, 
and comes to the witness in accordance with the defendant's promise, 
and through the hands of his father a t  the designated time-these con- 
current circumstances, how far aided by the unreported evidence does 
not appear, tend to show the defendant's guilt, and with the aid of the 

other evidence were sufficient to  satisfy the minds of the jury. 
(599) The evidence is clearly competent, and we can only declare there 

was no error in allowing it to be heard by the jury. 
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The last objection is to  the refusal to  give certain instructions to  the 
jury. Omitting such as were asked and given, those denied are in 
substance as follows : 

1. That  in order to  a conviction the jury must believe upon the evi- 
dence that  the intent to make a fraudulent use of the instrument 
existed in the defendant's mind when lie made it. 

2. That  the intent must have been to defraud both or one of the 
persons by whom i t  professes to have been executed, and 

3. That  there is no evidence of such intent. 
The court charged the jury that  the state must satisfy them beyond 

a reasonable doubt that  the alleged criminal act was committed by 
the defendant; that  he forged or procured to be forged, or assented t o  
the forgery knowingly and wilfully of the forged note, and that  the 
act  was done with intent to defraud some person, whether the per- 
sons whose names are subscribed as obligors, or others. 

The instructions given present the defendant's case fairly before the 
jury and leave him no just grounds for complaint. 

The bill in form follows approved precedents, and we are unable to  
understand wherein i t  is defective so as to  support the motion in ar- 
rest of judgment. Certainly the additional averment suggested has 
no proper place in the indictment, and the allegation of an intent to  
defraud without specifying the person against whom the intent is di- 
rected is expressly authorized by statute. Bat. Rev., ch. 33, sec. 67; 
State v. Leak, 80 N. C., 403. 

There is no error, and this will be certified to  the end that  the 
court may proceed to judgment upon the verdict. 

Xo  error. Affirmed. 

Cited: S. v. McNeill, 93 N.C. 555; S. v. Parrish, 104 N.C. 689; S. v. 
Kirkland, 175 N.C. 772; S. v. Harden, 177 N.C. 582; S. v. Southerland, 
178 N.C. 678; S. v. Pannil, 182 N.C. 840. 

STATE T. HOWELL SPIER. 
(600) 

Criminal Law-Evidence. 

What  a defendant says a t  a preliminary investigation before a committing 
magistrate, is inadmissible as  evidence against him on the trial of an 
indictment, unless i t  appears that he was advised of his right to refuse to 
answer any question, and that such refusal should not be used to his preju- 
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dice, even thouqh the declaration was not in the nature of a confession, 
hut consisted of a denial of some fact upon which the state relied for a 
conviction-and this, l~otmithstallding the a r t  of 1881, allowing him to 
testify in his own bellall. 

INDICTMENT for larceny tried a t  Spring Term, 1881, of GREENE 
Superior Court, before Graves, J. 

The defendant is charged with stealing and also with the felonious 
receiving a hog, the property of E .  M. Albritton, and on the trial of- 
fered himself as a witness in his own behalf. Upon the cross-exami- 
nation he was asked by the solicitor if he stated before the justice of 
the peace a t  the preliminary hearing, that  he did not know whether 
the hog was scarred or not. The defendant objected to  the question, 
but i t  was admitted and the witness answered, "I do not remember 
telling Mr. I-lolliday, (the justice) that  I did not see the scar until 
the hog was cleaned and then paid no attention to  it." 

The prosecutor had testified that  his hog had a scar on the neck 
and one of the ears had rotted off, and these marks were among the 
means of identifying the property. 

The justice being recalled to contradict, stated that the defend- 
ant had said that  if his hog had any scar, he did not notice it. The 
defendant's staternelit was riot reduced to writing. Verdict guilty, 
judgment, appeal by defendant. 

(601) Attorney General, for the State. 
No counsel for defendant. 

SMITH, C. J. The exccplion to  the ruling in admitting thc declara- 
tions of the defendant before the examining magistrate, as evidence 
against him, must be sustained upon the authority of two adjudica- 
tions in this court, Stale v. Matthews, 66 N. C., 106, and State v. 
Rorie, 74 N. C., 148, in construing section 23 of chapter 33 of Rattle's 
Revisal. 

In  the latter case the prisoner's statement committed to writing by 
the justice was offered and received in evidence against him on his 
trial. Previous to  its being made, the justice had informed him of 
the offence with which he was charged, and said to  him that "if he 
wanted t o  tell anything hc could do so, but i t  was just as he chose," 
and on the appeal SETTLE, J., dclivering the opinion says: '(It was 
the duty of the magistrate to  inform the prisoner that  his refusal t o  
answer sl~ould not be used to  his prejudice a t  any stage of the pro- 
ceedings. The caution is not a mere matter of form; i t  is a substantial 
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right, necessary for the protection of prisoners who are too poor to  
employ counsel, and too ignorant to  conduct their own defence." 

I n  reply to  the suggestion that the defendant's words were not a 
confession, but a denial of his guilt, he proceeds: "It was a declara- 
tion which the state used to  procure a conviction; and i t  is not for the 
state t o  say the declaration did not prejudice the prisoner's case. Why 
introduce i t  a t  all unless it  was to lay a foundation for the prosccu- 
tion." State v. Garrett, 71 N. C., 85. 

It does not appear that  anything was said to  the defendant to  in- 
duce his declaration, nor the caution directed in the statute given, but 
we think the scope and meaning of i t  embraces the present case; and 
t o  render admissible as evidence against a prisoner what he may say 
during the investigation, he sliolild not only be advised of his 
right to  refuse to  answer any question, but that  such refusal (602) 
"shall not be used t o  his prejudice in any stage of the procccd- 
ings." 

It is suggeutcd, however, that as the act of 1881, ch. 110, renders a 
person charged with the connnission of a criminal offence competent to  
give evidence on his own behalf on the trial, and when he avails him- 
self of the privilege he occupies the position of any other witness, 
"equally liable to  be impeached or discredited," as is said in State v. 
EfEer, 85 Tu'. C., 585, his declaration;;, in conflict with his testimony, al- 
though made before the examining magistrate, should be received as 
they would be against an indifferent witness, when offered to dis- 
credit. We do not give this sweeping operation to the act in outhoriz- 
ing the introduction of evidence, before excluded from considerations 
of general policy and a just regard to  the rights of one accused of 
crime. No reason occurs to us for allowing the jury to  hear proof of 
declarations offered to  impair the force of his present testimony, and 
thus strengthen the case against him. which would not be received to 
establish his guilt. This is not the purpose of the enabling act. The 
declarations before the justice, unless accompanied with the prescribed 
cautions, are rejected becausc they are not deemed voluntary and re- 
liable. For the same reason, confessions produced by undue influence 
of hope or fear are not receivcd against an accused party. These 
latter certainly are not rcndered competent under the statute; and 
why should the former be? Every consideration that  forbids the in- 
troduction of the evidence in the one case, forbids i t  in the other. 
Undoubtedly, when an accused person tcstifies, hc mi s t  disclose all 
the facts of the transaction, and waives his right to  be exempt from 
self-crimination in the matter, and this is a necessity of the position hc 
voluntarily occupies; and he equally exposes himqelf to discredit by 
any leyul evidence that  can be brought against lliul. I n  this respect 
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(603) he stands ilr the position of any other witness, but his right to  
objrct to improper evidenct' remains unaflectcd. 

Error. There must bc a venire de novo. Let tJlis bc ccrtified. 
arror. Venire de novo. 

Cited: 8. v. Conrad, 95 N.C. 669. 

STATE v. JOHN 1'. K I S G  

Criminal Lau:-Evidence-A.@rny-Inten t .  
1. Upon trial of an indictment, the written e~aminat ion of a mitncss taken 

before a committing magistrate, is inadmissible in evidence, unless the 
witness is dead, or too ill to be present, or insane, or has removed from 
the state a t  the instigation or connivance of the defendan1 or prosecutor: 
proof that he did not respond to the summons is not suflici~nt. Rat. Rer., 
cb. 33, see. 34. 

2. Where a n  act forbidden by law is int~ntionally done, the intent to do the act  
is the criminal intent which imparts to i t  the character of an offence, and 
hence on trial of a n  affray, a party cannot bc heard to  say illat he did not 
inteud to brinq about a breach of the yeace. 

3. But where the  act becomes criminal o n b  by reason of the intent, t h m ,  unless 
the intent is proved the offence is not proved. 

INDICTMENT for an affray tricd a t  January Tcrni, 1882, of WAKE 
Superior Court, before Gilmer, J. 

Appeal by defendant. 

Attowzey General, for the State. 
M e w s .  Argo & Wilder, for defendant. 

SMITH, C. J. The defendant and William Broadwell werc indicted 
for an affray and for mutual assaults of each upon the other, 

(604) and upon the trial the former was found guilty and the latter 
acquitted. The cxccptions of tllc defendant presented in his 

appeal arc to  the rulings of the court in rejecting evidence on the 
trial before the jury. The abscnce of any statement of the facts of 
the transaction to  which thc excluded testimony may be deemed pcrti- 
nent, is a serious impediment in the way of determining its compct- 
ency and relevancy and passing upon the sufficicncy of the exceptions; 
and i t  devolves upon t,l~e appellant to  show thc alleged en-ors in thc 
rulings of thc comt, of which he complains. 
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1. The first exception is to the refusal of the court to  allow the in- 
troduction of the written examination of one Smith, before the justice 
upon the preliminary hearing. 

The witness had been summoned for the state, but failed to  answer 
when called for by the solicitor, and (as the other defendant proved,) 
had stolen cotton and run away. Such testimony has been declared 
competent in this state when the witness is dead, or after search cannot 
be found; and perhaps the rule would have been extended to the case 
of a non-resident who was absent and beyond the jurisdiction of the 
court, as stated by Mr. WHARTON in his Law of Evidence, section 178. 
The cases are collected and the principle restated in State v. Gradg, 
83 N. C., 643. But the matter is now regulated by statute, and while 
the act recites the conditions on which the state may introduce the 
examination, we think the accused party, as he before had the right, so 
now, he may offer the evidence under like circumstances as is permitted 
t o  the state. Bat. Rev., ch. 33, sec. 34. 

The statute authorizes the admission of the former testimony of the 
witness, taken by the examining magistrate, before the grand or petit 
jury, when the "accused was present a t  the taking thereof, and had 
an  opportunity to  hear the same and to cross-examine the deposing 
~vitness, if such witness be dead, or so ill as not to  be able to 
travel, or by procurement or connivance of the defendant hath (605) 
removed from the state, or is of unsound mind." And so upon 
a fair construction of the act as modifying the pre-existing rule, 
the accused may use the testimony if the witness is dead or too ill 
t o  be present, or insane, or has removed from the state a t  the in- 
stigation or with the connivance of the prosecutor. It is apparent no 
foundation has been laid for the introduction of the evidence of the 
witness, who merely does not respond to the obligations of the sub- 
pcena, and is simply proved to have "run away,'' and not that any 
effort has been made to secure his presence. 

"Proof of mere disappearance," remarks the author to whom we 
have referred, in the absence of a regulating statute, "is not by itself 
enough to  admit such testimony, if by due diligence the witness' at-  
tendance could have been secured," and numerous cases are referred 
to  in support of the proposition. The proposed evidence was there- 
fore properly refused, under the provisions of the statute. 

2. The appellant excepts to the ruling out of his own testimony, 
and that  he was not allowed to state that  in using the language im- 
puted t o  him and admitted by himself, (and which is not set out in 
the record) he did not intent to  bring about a breach of the peace- 
nor to give his reasons for striking his associate defendant, while he 
was permitted to detail all the facts and circumstances attending the 
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difficulty-nor his motives in grasping Broadwell by the throat-nor 
to repeat what he said to  his father soon after the occurrence, not of- 
fered in corroboration of his own evidence, for which purpose no ob- 
jection was made on the part of the state, but to  bring out the rea- 
sons he then assigned for his conduct-nor to say that in using the 
offensive language to Broadwell he did not then have any idea i t  
would lead to  a fight. 

This evidence all belongs to  one class, and the contention is that 
i t  is competent to a defendant when charged with a criminal 

(606) act t o  testify to  his intent as a state or operation of his mind, 
outside of the act done, and self-exculpatory in its effect. 

The proposition asserted in broad te r~ns  and sufficient to comprehend 
and sustain the exceptions to the rejected testimony, is in our opinion 
unsupported by authority or sound reason, and rests upon a miscon- 
ception of the class of cases to  which such evidence is applicable. 
When an act forbidden by law is intentionally done, the intent t o  
do the act is the criminal intent which imparts to it  the character of 
an offence, and no one who violates the law, which he is conclusively 
presumed to know, can be heard to say that  he had no criminal in- 
tent in doing the forbidden act. A party cannot excuse himself for 
an act intentionally done, and which is in violation of law, by saying 
he did not so intend. 

But where the acts are themselves equivocal and become criminal 
only by reason of the intent with which they are done, both must 
unite to  constitute the offence, and both facts must be proved in 
order to  a conviction. I n  such case, unless the intent is proved the 
offence is not proved. As the criminal intent may be and usually is 
inferred from the declarations and conduct of the accused, he is 
permitted to  disavow the imputed purpose and repel the presumption. 
None of the cited cases go beyond this. 

In  Xeymow v. Wilson, 14 N. Y., 568, under a statute which says 
that  the question of fraudulent intent in making an assignment or 
transfer "shall be a question of fact and not of law," the assignor was 
allowed to say upon his examination that  it was not his purpose in 
making the conveyance to  delay or defraud his creditors; and this 
was again ruled in Grifin v. Marquand, 21 N. Y., 121, and Forbes v. 
Waller, 25 N. Y., 430, upon the authority of the preceding case. 

I n  Miller v. People, 5 Barb., 203, where the defendant was charged 
with an indecent exposure of his person, and the proof was 

(607) that  he was seen undressed in the back yard of his own premises, 
he was allowed to show that the exposure was not intentional, 

and the rule is thus declared by the court: "It is a general rule of evi- 
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dence that a man shall be taken to intend that which he does or 
which is the immediate and natural consequence of the act. Rut when 
an  act in itself indifferent becomes criminal, if i t  be done with a parti- 
cular intent, then the intent must be alleged and proved." In  Willard 
v. Herkimer County, 44 N. Y., 22, a case growing out of a statute 
which subjected t o  the penalty of fifty dollars any person who re- 
moved a pauper from one county to another without legal authority, 
and there left him, when the removal was made with intent to charge 
the county to which the pauper was removed with his support, thc 
court while adhering to  previous decisions on the maxim stare decisis, 
nevertlieless say: "Were we without any direct authority in this 
court adjudging the admissibility of such an inquiry (of intent) to  
be put to  the accused party, I should be very unwilling now to con- 
cede it. Intent is to  be judged of usually by the light of surrounding 
facts and circumstances. These afford a satisfactory tcst which all 
can know and consider as well as the witness." 

The test of the admissibility of the evidence of motive or intent, 
is the materiality of the motive or intent in giving charartm to the 
act, and when they must as separate elements co-exist to  constitute 
guilt or produce a legal result. When as distinct facts each must he 
alleged and provcd, the infercnce to be deduced may be met and re- 
pelled by the direct testimony of the party as to their being entc,rtained 
by him. 1 Whar. Evi., Sec. 482. None of the evidence offered comes 
up to this requirement, and we cannot see how the defendant's con- 
duct in provoking and bringing on a fight is extenuated by his belief 
tha t  his adversary would submit to  thc offered indignities and show 
no spirit of rrsentment. If his language was calculatcd to  lead 
to  a breach of the peace and did lead to a breach of the peace, (608) 
he must be deemed in law to have intended this natural rcsult 
of the act, and cannot escape its legal consequences. 

The case of the Xtnte v. Perry, 50 N. C., 9, in which i t  is held that  
where a person uses towards another such abusive language as is cal- 
culated and intended to bring on a fight, and induces that  other to 
strike him, he is guilty, though he may be unable to  return the blow, 
is not repugnant to  the rule we have laid down. 

The intent is inseparable from the tendency of the provocation, and 
they are connected to  express fully the proposition of law. When one 
knowingly gives such provocation as is calculated to bring about re- 
taliatory violence, and violence does ensue in consequence, hc can- 
not escape responsibility to the criminal law, by saying that  he did 
not expect i t  from the adversary to whom it  was offered, because of a 
supposed want of courage to  resent. 
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So far as we can see, the proffered evidence in defence was incom- 
petent upon the question of the defendant's guilt and was properly ex- 
cluded from the jury. 

An affray has been committed and one party has been acquitted. 
We perceive no injustice done the other a t  the trial. 

There is no error, and this will be certified. 
No error. Affirmed. 

Cited: S. v. Bridgers, 87 N.C. 565; Hannon v. Grixzard, 89 N.C. 
122; S. v. Voight, 90 N.C. 745; S. v. Pierce, 91 N.C. 610; S. v. Smith, 
93 N.C. 518; Phifer v. Erwin, 100 N.C. 65; X. v. Jacobs, 103 N.C. 402; 
S. v. Kittelle, 110 N.C. 584; S. v. Corporation, 111 N.C. 664; S. v. 
Behrman, 114 N.C. 804; S. v. Jones, 118 N.C. 1239; S. v. McLean, 
121 N.C. 595; S. v. R.R., 122 N.C. 1061; S. v. McDonald, 133 N.C. 684; 
S. v. Morgan, 136 N.C. 630; S. v Powell, 141 N.C. 782; Smith v. Moore, 
149 N.C. 193; Sanford v. Eubanks, 152 N.C. 700; Xmathers v .  Hotel 
Co., 167 K.C. 474; X. v. Sykes, 180 N.C. 681; 8. v. Jessup, 181 N.C. 550; 
S. v. Falkner, 182 N.C. 796; S. u. Lattimore, 201 N.C. 34. 

(609 
STATE v. JOHN W. PAYNE. 

Criminal Law-Judge's Charge-Insanity. 

1. To establish an offence the state must prove an essential element beyond a 
reasonable doubt. 

2. But where proof is offered in justification. etc., i t  is only necessary the jury 
should be satisfied that  the matter is tme. 

3. Therefore the plea of insanity must be established to the satisfaction of the 
jury. And although it  is error in the court to charge that the burden is 
upon the defendant to prove insanity by a preponderance of evidence, yet 
a s  the case shows i t  mas not prejudicial to the defendant, a venire de novo 
will not be awarded. 

INDICTMENT for stealing a horse, tried a t  Spring Term, 1882, of 
BUNCOMBE Superior Court, before Gilliam, J. 

The mare alleged to have been stolen was put in the stable of the 
prosecutor on the night of Saturday, the 15th of January, 1882. The 
defendant was that  evening in the neighborhood within three miles of 
the house of the prosecutor, and on the next day a t  10 o'clock he was 
seen alone riding the mare bare-back in the county of McDowell, 
forty miles distant from the house of prosecutor, offering to  sell her, 
and when pursued left the mare and fled on foot. 
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The defendant offered evidence tending to prove that he was of 
unsound mind, and insisted by his counsel that  if the act of felonious 
taking was proved, that he was not criminally responsible, and asked 
the court so to  charge. The court charged the jury that  in absence 
of proof to the contrary every man was presumed to have that  degree 
of capacity to be responsible for his acts, civil and criminal, and that  
the burden was upon the defendant to show by a preponderance of 
evidence that his was such a state of mental weakness or mental 
disease, that  he did not know the nature and quality of the act, (610) 
and that it was wrong. 

The defendant excepted to the charge, and appealed from the judg- 
ment pronounced upon the verdict against him. 

Attorney General, for the State. 
Mr. J. H. Merrirnon, for defendant. 

ASHE, J. The error assigned consists in charging that  the burden 
was upon the defendant to  show by a preponderance of evidence that  
his was such a state of mental weakness or mental disease that he 
did not know the nature and quality of the act, and that  it was wrong. 

If his honor, instead of charging the jury that the defendant must 
prove his defence in excuse of the crime charged, by a preponderance 
of evidence, had told them he must prove it to the satisfaction of the 
jury, his charge would have been in conformity to  the most ap- 
proved forms. State v. Haywood, 61 N. C., 376. His Honor does 
not seem to have had his attention directed to the distinction be- 
tween proof required to  establish an offence, and that offered in justi- 
fication, excuse, or mitigation. I n  the former case, the state is re- 
quired to  prove an essential element which must be established beyond 
a reasonable doubt; in the latter, i t  is only necessary that the jury 
should be satisfied that  the matter in mitigation, justification, or ex- 
cuse, is true. The doctrine of reasonable doubt never applies to the 
condemnation of a prisoner, but to  his acquittal. 

I n  State v. Ellick, 60 N. C., 450, which was an indictment for 
murder, PEARSON, C. J., said '(the principle in which the doctrine of 
reasonable doubt as to the fact of homicide is grounded, is, that in 
favor of life; the fact that the state is required to establish must 
be proved beyond a reasonable doubt. It certainly would not be in 
favor of life to apply this doctrine t o  matter of mitigation, 
which the prisoner is required to  establish. Hence in regard (611) 
to  that,  the rule is, the jury must be satisfied by the testimony 
that  the matter offered in mitigation is true." 

460 
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It is proper to  state that his Honor's charge is fully sustained by 
the case of Commonwealth v. York, 9 Metcalf, 93, where it  was held 
that  "when there was any evidence tending to show excuse or miti- 
gation, i t  is for the jury to draw the proper inferences of fact from 
the whole evidence, and to decide the fact, on which the excuse or 
extenuation depends, according to the preponderance of evidence." 
But in State v. Willis, 63 N. C., 26, Judge BATTLE, speaking for the 
court, said: "We prefer to  stand super antiquas vias, and to adhere 
t o  the rules laid down in the State v. Ellick, above referred to. I n  
that  case, the erroneous statement which we have inadvertently made 
in the State v. Peter Johnson, that  it was incumbent on the prisoner to  
establish the matters of excuse or extenuation, beyond a reasonable 
doubt, is corrected. I n  it, is also corrected what we consider as errone- 
ous, in the decision of the Commonwealth v. York, that matters of 
excuse or extenuation which the prisoner is t o  prove must be decided 
according to the preponderance of evidence. It is more correct to  say, 
as we think, that  they must be proved to the satisfaction of the jury." 

His Honor's charge was certainly much more favorable to  the de- 
fendant than if he had followed the rule laid down by Judge BATTLE, 
for evidence might be submitted to  a jury when there is a preponder- 
ance in favor of one party, and yet fail to  satisfy the jury. I n  such 
a case the jury would not be justified in finding a verdict in favor of 
him in whose favor the weight of evidence is found. 

But here, the state does not appeal. It makes no complaint. It 
is the appeal of the defendant. He  has not been prejudiced by the 

charge, and though there may be error "when the error com- 
(612) plained of in the judge's charge is in no degree prejudicial to  

the defendant," i t  is held to be no ground for a venire de novo. 
State v. Frank, 50 N. C., 384. 

Upon this view of the case, we must hold there is no error. Let 
this be certified to the superior court of Buncombe that further pro- 
ceedings may be had according to law. 

No error. Affirmed. 

Cited: S. v. Potts, 100 N.C. 465; Harding v. Long, 103 N.C. 6; S. v. 
Davis, 109 N.C. 784; S. v. Barringer, 114 N.C. 841; S. v. Hancock, 
151 N.C. 701; S. v. Jones, 191 N.C. 759; 8. v. Bracy, 215 N.C. 257; 
S. v. Cureton, 218 N.C. 495 ; S. v. Harris, 223 N.C. 703. 
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STATE v. HENRY POTEET. 

Retailing-Prohibition Act. 

1. Where one received sundry drinks of spirituous liquor in payment of a cer- 
tain sum, the seller to have credit for each drink, and so toties quoties 
until the debt was satisfied; Held to be in  violation of the statute against 
retailing without license. 

2. The "prohibition act" of 1881, ch. 319, being submitted a s  a whole to the 
popular vote and defeated, has never been in force. Nor has section 31, 
chapter 116 of the act of 1881 any application to this case. 

INDICTXENT tried a t  Spring Term, 1882, of BURKE Superior Court, 
before Eure, J. 

The defendant was charged with selling spirituous liquor by a meas- 
ure less than a quart in violation of the act of 1874-75, ch. 39. 

The case was submitted to a jury, and the only evidence offered be- 
fore them was the testimony of Laban Shufing, who testified that the 
defendant owed him one dollar and twenty-five cents; that 
about a year before the trial, he went to defendant to buy (613) 
some whiskey, and defendant told him, he could not sell less 
than a quart, but that  he (the witness) might go to  the barrel and 
draw any time he pleased, until he was paid the one dollar and twenty- 
five cents; that  he took the glass and drew him a drink then, and 
when he wanted a drink, for two or three weeks, he would go and 
draw his drink from the barrel until he considered he was paid the 
one dollar and twenty-five cents, and he received the drinks in pay- 
ment of the said amount; and he and the defendant had no other 
settlement. 

The court charged the jury that  if tlie transaction between the de- 
fendant and the witness was as detailed by the witness, and the drinks 
of whiskey were received in payment of one dollar and twenty-five 
cents, the defendant was guilty. 

T o  this charge the defendant excepted, and then asked the court 
t o  charge the jury, that  tlie act of the legislature under which the 
defendant was indicted had been repealed by section 31, chapter 116, 
of the acts of 1881, and by the "prohibition act" of 1881, ch. 319. 

The jury found a verdict of guilty, and the defendant appealed 
from the judgment pronounced. 

Attorney General, for the State. 
Mr. X. J. Ervin, for defendant. 
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ASHE, J. The first exception taken by the defendant to  the charge 
of the court, was, that according to the evidence there may or may 
not have been a sale, and that only leaving the credibility of the wit- 
ness to the jury was error. We cannot give our assent to  this posi- 
tion. The construction of a written contract is purely a matter of 
law, in all cases where the meaning and intention of the parties are t o  

be collected from the instrument itself, but if the contract be 
(614) verbal and the parties dispute about the terms, or the terms are 

obscure, 'equivocal or uncertain, i t  is for the jury to  find not 
only the terms but their meaning; but where there is no dispute about 
terms and they are precise and explicit, i t  is as much a question of law, 
as the construction of a written contract. Sixernore v. Morrow, 28 
N. C., 54; Festerman v. Parker, 32 N. C., 474; Young v. Jeffreys, 20 
N. C., 357. 

There is no dispute about the facts of this case. There was nothing 
to be left to  the jury but the credibility of the witness. Whether there 
was a sale of the whiskey by the small measure was a question for the 
court, and we think the ruling of the court was correct. 

The instruction given the jury by the court is fully sustained by 
the decision of this court in State v. Kirkham, 23 N. C., 384, the 
facts of which were, that  the defendant was applied to  by the prose- 
cutor to  purchase some spirituous liquor; the defendant told him he 
could not sell less than a quart; the prosecutor agreed to purchase 
a quart provided the defendant would permit him to take i t  in small 
quantities, as he might want it, until the quart was taken, t o  which 
defendant agreed. During that day the prosecutor took three half 
pints, and that  some twelve months or more thereafter he got the other 
half pint and paid for the quart. It was held that  this was a viola- 
tion of the act of the legislature, prohibiting the sale of spirits by the 
small measure without a license. 

Our case is distinguishable from the case of State v. Bell, 47 N. C., 
337, and State v. Simmons, 66 N. C., 622. I n  the former, there was 
a sale of a quart of spirituous liquor, under an agreement that the 
seller was to  retain it in a separate vessel and the buyer to have ac- 
cess to it  when he pleased, under which agreement the buyer drank 
the whole a t  various times; and in the latter, the contract was for 

a gallon of spirits-a portion less than a quart was delivered a t  
(615) the time of the sale, and afterwards three quarts were received, 

and the money paid, and subsequently the remainder of the 
gallon. I n  both cases, i t  was held that  it was no violation of the 
statute. I n  the one case the liquor is set apart in a separate vessel, 
and in both cases there was a contract for a quantity not less than 
a quart. 
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But in our case there was no contract for any specific quantity. The 
buyer was to  have i t  by the drink, and the defendant was to  have a 
credit for each drink, and so toties quoties until the debt was satisfied. 
Tha t  is the manifest meaning of the contract, and we are unable to 
see the distinction between such an arrangement and the receipt of 
the money by the defendant for each drink. 

The other exception of the defendant to  the refusal of his Honor 
to  charge the jury, that  the statute under which the defendant was in- 
dicted was repealed by the act of 1881 called the "prohibition act," 
and by section 31, chapter 116 of the act of 1881, cannot be sustained. 

We are of the opinion the act of 1881, ch. 319, is not and never has 
been in force, and therefore cannot have the effect contended for, of 
repealing any former legislation on the subject of retailing spirituous 
liquors. The act was submitted as a whole t o  the popular vote and 
defeated by a majority against its ratification. We are aware the 
opinion has been expressed by some of the legal profession in the state, 
that  the penalties prescribed in the act alone were defeated, and all 
the other portions of the act went into operation on the 1st of Octo- 
ber, 1881, and by implication repealed the former legislation on the 
subject of selling and manufacturing spirituous liquors, repugnant to, 
or inconsistent with its provisions. 

But such a construction can only be given to the act by attributing 
to the legislature the most egregious folly of enacting a law for the 
promotion of what many persons regarded as a great moral re- 
form, and a t  the same time incorporating into it  a provision (616) 
tha t  might prove destructive of the very securities which the 
state has provided by the existing law for the regulation of the traffic 
in spirits. We have the law forbidding the sale of spirits by the small 
measure, under which this indictment is preferred. He who is con- 
victed of a violation of its provisions is liable to  be punished by fine 
or imprisonment, or both, at the discretion of the court. The legisla- 
ture passed the act of 1881 imposing much greater restrictions upon 
the traffic in spirituous liquors than theretofore existed, and provided 
very severe penalties for the violation of its provisions. I t s  policy and 
purpose were to  impose and enforce additional restrictions upon the 
manufacture and sale of the article. If by the adverse vote on its 
ratification only the penalties are rejected, and the remaining provis- 
ions of the act are in force, and it  has the effect of repealing the 
statute under which this indictment was brought, then he who chooses 
t o  do so may sell spirituous liquor ad libitum, and there is no law to 
punish him-and this by virtue of a statute professing to establish 
prohibition. 

475 
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As to the other branch of this exception, that  the act of 1881, ch. 
116, sec. 31 repeals section 84, Bat. Rev., ch. 32, as amended by the 
act of 1874, ch. 39, there is nothing in it. The section 31 has reference 
to  a definite and distinct offence, and has no application. 

There is no error. Let this be certified to the court below that the 
case may be proceeded with according to law. 

iVo error. Affirmed. 

Cited: S. v. Kittelle, 110 N.C. 572; X. v. Holder, 133 N.C. 713; S. 
v. Colonial Club, 154 N.C. 182. 

STATE v. R. L. GROUSE. 

Proceeding in Bastardy-Evidence-Collateral Matter. 

1. The act of 1879, ch. 116, in reference to proceedings in bastardy, repeals 
only so much of the former law a s  gave the magistrate the right to initiate 
the same upon his own knowledge or information, and leaves i t  optional 
with the mother whether she will institute proceedings against the father, 
even before the birth of the child. But  if the child af ter  its birth is likely 
to become a county charge, proceedings may be taken by a county eom- 
missioner. 

2.  911 issue of bastardy being a civil suit, either party has the right of appeal, 
and no notice thereof is necessary where the adverse party is in court. 
Act 1879, ch. 92, sees. 6, 8. 

3. The party eliciting evidence on cross-examination, which is collateral and 
not material to the issue, is bound by the answer of the witness. 

PROCEEDING in bastardy tried a t  Fall Term, 1881, of GASTON Supe- 
rior Court, before Avery, J. 

Verdict for the state, judgment, appeal by the defendant. 

Attorney General, for the State. 
Messrs. Schenck & Cobb, for the defendant. 

ASHE, J. This proceeding was begun before a magistrate, who upon 
the examination of A. J. Pasour, who swore that  she was with child, 
that the child when born will be a bastard and may be chargeable upon 
the county, and that the defendant did beget the said child, issued a 
warrant against the defendant, and upon his appearance postponed 
the investigation until the birth of the child, when the case was tried 
before the said magistrate and the defendant acquitted. From the 
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judgment the said Pasour appcaled to the superior court; and in that 
court there were numerous exceptions taken by the defendant. 

Before the case was sul)inittcd to  the jury, he moved to dih- (6181 
miss the proceeding: 

1. Because the warrant was issued before the child was born. 
2. Because the prosecutrix had no right of appeal to the superior 

court, and 
3. Because there was no notice of appeal in thc papers. 
The first exception involves the question of jurisdiction, and is 

founded upon the construction which the defendant's counsel has given 
t o  the act of 1879, ch. 116; but it is an iniproper construction of the 
statute. It provides "that no justice of the peace shall issue any war- 
m n t  in bastardy ceases except on the voluntary affidavit of the mother 
of the child, or the affidavit of one of thc board of county commis- 
sioners that said bastard child is a pauper and about to become charge- 
able to  the county;" and that  "all laws and clauses of laws in conflict 
with this statute are hereby repealed." 

Under the law as provided in Battle's Revisal, cli. 9, sec. 1, any jus- 
tice of the peace upon his own knowledge, or information made to 
him, that  any single woman within his county was big with child or 
had been delivered of a child or children, might cause her to be brought 
before him to  be examined on oath respecting the father, and if she 
should accuse any man of being tlie father, tlie justice might issue 
a warrant against him to  answer tlie charge. 

The act of 1879 was intended especially to  repeal so much of that 
section as gave to  the justice the right t o  initiate proceedings of this 
kind, but to  leave it  entirely to  the option of the woman wlicther she 
would institute proceedings against the father; unless after the birth 
of the child i t  should appear that the child is a pauper, or was likely 
to  become a charge to  the county, and in that case proceedings may 
be taken a t  the instance of the commissioners of the county. This 
1s the only alteration of the law with regard to  bastardy, effected 
by the act of 1879, and a11 we think that  was intended to be (619) 
effected. If the woman sees proper to do so, she may now, as 
heretofore, institute proceedings against tlie father before tlie birth 
of the child. There is nothing in the act of 1879 to change the law 
in this respect. 

The use of the word mother in that act. while that of wotrhan is 
used in all previous acts in relation to proceedings in bastardy, pos- 
sibly led the defendant's counsel into an erroneous construction of the 
act. He has probably taken the word "inother" as used in common 
parlance to  mean a woman who has bornc a child, but in legal intend- 
ment she is as much a mother during the period of gestation as after 
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the birth of the child. She is recognized by the law and called mother 
whenever she has been mentioned in those cases affecting the rights 
of her unborn child-as for instance, an infant in ventre sn mere, or 
in the mother's womb, is supposed in law to be born for many purposes. 
It is capable of having a legacy, or the surrender of a copyhold estate. 
or a guardian appointed to  it. 1 Blk. Coin., 130. "Every legitimate 
infant in uentre sa mere is considered as born for all beneficial pur- 
poses." Co. Litt., 36. And in Musgraue v. Parry, 2 Vernon, 710, i t  
is held that a mother may justify detaining writings on behalf of a 
child in ventre sa mere. The person who begets the child, throughout 
the chapter on bastardy, (Bat. Rev., ch. 9,) is called father even be- 
fore its birth; and if he who begets the child is styled father even 
before its birth, surely she upon whom it  is begotten is not misnamed 
by the appellation of mother. 

The second and third exceptions were properly overruled. By the 
second section of the act of 1879, ch. 92, exclusive original jurisdiction 
is given to justices of the peace, "of all bastardy proceedings and is- 
sues arising thereunder." And it has been repeatedly dicided by this 

court, that an issue of bastardy is a civil suit. State u. McIn- 
(620) tosh, 64 N. C., 607; State u. Pate, 44 N. C., 244. And the right 

of appeal to  the superior court is given to the party against 
whom judgment is rendered in any civil action in a justice's court, by 
the act of 1877, ch. 251, see. 6;  and by section 8 of the same act, i t  
is provided that  no notice of appeal is necessary when the adverse 
party is present "at the time of the motion for appeal." Richardson 
v. Debnam, 75 W. C., 390. 

The next exception taken by the defendant is t o  the ruIing of the 
judge upon the rejection of evidence. After the case was put to the 
jury, the solicitor offered in evidence the examination of the woman 
taken before the magistrate, and the defendaxt objected on the ground 
that the magistrate had no right to  take her examination before the 
child was born. This objection has already been disposed of by the 
opinion we have expressed upon the first exception. 

The prosecutrix, who was introduced as a witness for the state, 
swore that  the defendant was the father of the child, and that i t  was 
begotten between the second and third weeks of July, 1880, and was 
born on the first of April, 1881. After the defendant was examined in 
his own behalf and had contradicted the testimony of the prosecu- 
trix, one Miller was put on the stand and testified that  he had had 
connection with her on the 30th of June, 1880, and the defendant's 
counsel then proposed to prove by him that he had connection with 
her a t  various times before the 30th of June, 1880, in order to con- 
tradict her testimony that  she had not had connection with the wit- 
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ness a t  any other time, but the solicitor objected on the ground, the 
testimony the defendant proposed to contradict was not material to  
the  issue, and as t o  that  the defendant was bound by her answer. The 
objection was sustained, and properly so, upon the ground assigned by 
the  solicitor. Clark v .  Clark, 65 5. C., 6.55. 

There is no error. Let this be certified, etc. 
KO error. Affirmed. 

Cited: 8. v. Bailey, 88 N.C. 701; S.  v. Jones, 91 N.C. 631; S. v. Bur- 
ton, 113 N.C. 665; S.  v. Bal lad,  122 N.C. 1027, 1030; X. v. Liles, 134 
W.C. 737; 8. v. Addington, 143 N.C. 688. 

Transfer of State Case from Inferior to Superior Court. 

The transfer of a case from an inferior or superior court to the next succeeding 
term of either court, in pursuance of the provisions of the act  of 1879, ch. 
302, for the speedy trial of criminals, gires jurisdiction to the court to 
which i t  is transferred-to try all such offences as  a re  cognizable in the 
inferior court;  and the entry of a receipt of the clerk of one court to  the 
clerk of the other, for the papers, is merely directory. Nor is i t  error to 
transfer the trial of one of several defendants, who was imprisoned by 
reason of his inability to gire bond for his appearance, to the next sncceed- 
ing court. 

INDICTMENT for larceny tried at Spring Term, 1881, of WAYNE Supe- 
rior Court, before Graves, J .  

This defendant and two others were indicted for larceny a t  March 
Term, 1881, of the inferior court of Wayne County. At that  term 
the cause was continued as to all three, and thereupon two of them 
gave bail for their appearance at the next term of that court, but the 
defendant not being able to do so, was committed to jail to  await 
his trial, and there remained-until the next ensuing term of the supe- 
rior court-that being the next court held in the county. The same 
person being clerk of both courts, all the papers in the cause were 
transferred by him to the superior court, without however the entry 
of a formal receipt therefor, from himself as clerk of that court, upon 
the docket of the inferior court, but only of a minute in the words, 
"Transferred to  the superior court." At the said term of the superior 
court, the defendant was put upon trial and convicted by the jury. 
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A motion was then made in arrest of judgment, upon the ground that 
the superior court had no jurisdiction of the cause, inasmuch as the 

clerk had failed to enter a receipt for the papers upon the docket 
(622) of the inferior court, as required to do by the act of 1879, ch. 

302; and further, for that said act did not contemplate the 
transfer of the cause as to one defendant when there were others in 
the same indictment, as to whom the cause remained in the inferior 
court. 

His Honor being of opinion that  the transfer as made n-as a suffi- 
cient compliance with the requirements of the statute, and that the 
entry made upon the docket of the inferior court was substantially 
a receipt, as the same person was clerk of both courts, overruled the 
motion in arrest, and proceeded to judgment, and thereupon the de- 
fendant appealed. 

Attorney General, for the State. 
N o  counsel for. defendant. 

RUFFIN, J. In  our opinion his Honor took the correct view of 
the case. The act of 1879, to which reference is had in the statement 
of the case, provides that in those counties in which inferior courts may 
be established, those courts and the superior courts shall alike have 
power t o  t ry all causes coming within the limited jurisdiction of the 
inferior courts, whether returned to one or the other court, and di- 
rects that  whenever any case shall be left untried in either court, and 
the party accused shall be confined in jail, it shall be the duty of the 
clerk of the court in which i t  may be pending, to  transfer i t  to the next 
court, of either kind, that may be held in the county, and that the 
court to  which it  is so transferred shall proceed to t ry it, as if i t  had 
there originated; and further, i t  provides "that in such cases the hand- 
ing over of the papers by the clerk of one court to  the clerk of the 
other, where the cause is to  be tried, and the docketing of the cause 
in the same, with the receipt of the latter on the docket of the former. 
shall be deemed a sufficient transfer of the cause from one court to 

the other." 
(623) The purpose of the statute, as may be clearly seen from its 

wording, is two-fold: First, to secure to the party accused, when 
by reason of his poverty, or other cause, he may be actually imprisoned, 
a speedy trial of the charge against him; and secondly, to  save to  
the county, as far as possible, the expense incident to  his confinement. 
And it  would be strange if the courts should permit its policy, thus 
humane and economical, to be defeated by a mere omission on the 
part of an officer, to  note upon his docket a circumstance, which could 



N. C.] FEBRUARY TERM, 1882. 

in no way, affect the rights of the accused or the powers of the court. 
For, i t  is to be observed that the entry is required to be made upon 
the docket of tha t  court from which the cause is removed, and this 
in order that the record may disclose what disposition was made of it. 
As to  the court to  which the removal is made, all tha t  is needed to 
give it jurisdiction is that  the papers should be placed upon its files, 
and the cause stated upon its docket. Very clearly then, the provis- 
ion of the statute, a s  to the entry of the receipt of the one clerk to 
the  other, is merely directory, and its omission altogether could not 
be taken advantage of by the accused, and much less when it was 
substantially complied with, as in this case. 

The statute is a remedial one, partially, as we have seen, for tlie 
benefit of the accused, and is therefore to be liberally interpreted; and 
we can conceive of no good reason why one defendant, so circumstanced 
as to  be within the mischief, should be deprived of its benefit merely 
because his co-defendants mere more fortunate than himself in being 
able to escape confinement. 

There is no error. Let this be certified to the superior court of 
Wayne County to tlie end that  the cause may be proceeded with 
according to law. 

K O  error. Affirmed. 

(624) 
S T A T E  \-. G E O R G E  W A T S O N .  

Quashing Indictment-Plea in Abatement-Apt Time. 

A plea in abatement to an indictment, for an alleged disqualification of the 
grand jurors who found the bill, (here, non-payment of taxes for preceding 
year,) should be allowed if filed in apt time, that  is, a t  the time of arraign- 
went before plea of not guilty. 

INDICTMEKT for larceny tried a t  Fall Term, 1881, of RICHMOXD Supe- 
rior Court, before Graves, J. 

The indictment was found by the grand jury of Anson County a t  
Spring Term, 1880, of the superior court for that county, against the 
defendant John Dulton and others. A capias was issued for the de- 
fendant returnable to  Fall Term, 1880, of said court, a t  which court 
the  cause was continued upon the affidavit of Henry Beverly, one of the 
co-defendants, to Spring Term, 1881, a t  which term the defendant 
George Watson filed a plea in abatement to  the indictment, founded 
upon an alleged defect in the organization of the grand jury, by whom 
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the bill of indictment was presented, to wit: that  two of the grand 
jurors were incompetent to serve as such, for the reason that they had 
not paid their taxes for the year preceding the term of the court a t  
which said bill of indictment was found. Upon this plea the court 
found the facts as follows: The bill was found a t  Spring Term, 1880, 
and a t  Fall Term, 1880, the defendant was in court and ready for 
trial, but the case was continued on the application of his co-defendant 
Beverly. The judge declined to  t ry  Watson alone a t  Fall Term, 1880, 
and continued the case as to all the defendants. 

On these facts the court declined to quash the bill on this plea, and 
the defendant excepted. 

(625) The defendant then pleaded not guilty, but the verdict was 
set aside and a new trial granted. A severance of the defendants 

was then ordered by the court and the defendant was allowed to be 
tried apart from the other defendants. His cause was then renioved 
upon his affidavit to the county of Richmond, where a t  Fall Term, 
1881, he was brought to trial, and found guilty. Judgment, appeal by 
defendant. 

Attorney General, for the State. 
IMessrs. Burwell & Walker, for defendant. 

ASHE, J. The only exception taken on the trial was to the ruling 
of his Honor in admitting certain evidence which was objected to by 
the defendant, but we think i t  needless to consider it, as we are of 
the opinion that  an error was coinmitted in declining to entertain the  
plea of abatement. 

Every defendant has the right before he is put to answer a charge 
of the state against him, to require that  the accusation should be pre- 
ferred by a bill of indictment found by a grand jury composed of 
men qualified to  serve, as prescribed by law, and he is a t  liberty to 
avail himself of the disqualification of any one or more of thein when 
or before he is called upon to plead. State v. Smith, 80 N. C., 410. 

The non-payment of taxes for the year preceding the term of the  
court when a bill of indictment is found, has been held to disqualify a 
grand juror, and a defendant may avail himself of such a disqualifica- 
tion by a plea in abatement if filed in apt  time. State v. Grifice, 74 
K. C., 316. What is meant by apt  time is the arraignment of the de- 
fendant. State v. G~i f ice ,  supra; State v. Haywood, 73 S. C., 437; 
State v. Seaborn, 15 N. C., 305; State v. Baldwin, 80 N. C., 390. 

I n  these, and other cases we might cite, the time limited for filing 
a plea in abatement is the arraignment, and the ('arraignment is 
nothing but the calling of the offender to  the bar of the court to  
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answer the lnatter charged against him by indictment or ap- (626) 
peal." 2 Hale P. C., 216; 4 Black., 321. I n  this case the de- 
fendant was not called upon to plead until the Spring Term, 1881, 
when he filed his plea in abatenient. Archbold (Crim. Plead., p. 73,) 
lays it  down, that where the defendant has any special matter to  plead 
in abatement, or in bar, or if the indictment be demurrable, he should 
plead it, or demur at the time of arraignment before the plea of not 
guilty. This the defendant has done, and we are of the opinion his 
plea should have been entertained, and there was error in the court 
declining to  do so. 

The judgment of the court below must therefore be reversed and 
the verdict set aside and the case remanded that  the truth of the 
matter set forth in the defendant's plea may be inquired of. 

Error. Reversed. 

Cited: S.  v. Carland, 90 N.C. 673; S. v. Haywood, 94 N.C. 850; S. v. 
Potts, 100 N.C. 460; S. v. Gardner, 104 K.C. 741; S. v. Sharp, 110 
N.C. 605; S.  v. Paramore, 146 N.C. 606; S. v. Mallard, 184 N.C. 671 ; 
S. v. Oliver, 186 N.C. 330; S. v. Ra~kley,  198 N.C. 351. 

STATE v. F. H. WATSON. 

Renzoval of Division Fence, ,Vat Indictable. 

The removal of a fence dividing the fields of the defendant and the prosecutor, 
is not indictable under the statute (Bat.  Rer., ch. 32, sec. 9 3 ) .  ~vhere the 
fence is altogether on the land of the defendant. 

INDICTMEKT for a misdemeanor tried at January Term, 1882, of 
WAKE Superior Court, before Gilnzer, J. 

The defendant was indicted for removing a fence contrary to the 
statute. Bat. Rev., ch. 32, sec. 93. The jury returned a special verdict 
as follows: On the 27th of March, 1881, the defendant without 
the consent of the prosecutor nioved a certain fence, dividing (627) 
the cultivated field of the prosecutor from the field of the de- 
fendant and his brother. The said fence was established four years 
ago by the prosecutor and one 3Iontague (who has since conveyed his 
land to the defendant and his said brother) as a division fence between 
them, but was located altogether on the land of said Montague, since 
conveyed as aforesaid to  the defendant and his brother, and that only 
two months and nine days' notice was given to the prosecutor of the 
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defendant's purpose to  move the fence. If upon the foregoing facts, 
the court shall be of opinion that  the defendant is guilty, then the 
jury find him guilty; and if otherwise, they find him not guilty. The 
judge being of opinion in favor of the defendant, gave judgment ac- 
cordingly, and the solicitor for the state appealed. 

Attorney General, for the State. 
Messrs. A. M .  Lewis &: Son, ~ O T  defendant. 

RUFFIN, J. I t  being ascertained by the verdict that  the fence, the 
removal of which gives rise to this prosecution, was altogether upon 
the defendant's land, the case falls within the decisions made in State 
v. Mason, 35 N. C., 341, and State v. Williams, 44 N. C., 197. I n  
both of those cases, the indictment proceeded under this same statute, 
and the construction given to it by the court, is, that  it was not in- 
tended to embrace a case of destruction of property by the owner 
thereof; but tha t  to bring a case within it, the party accused must be 
shown to  have been guilty of an actual trespass upon the property of 
another. We cannot see tha t  the case is a t  all varied by the fact, 
that the fence was intended to be a dividing one between the fields 
of the defendant and the prosecutor. As found by the jury, it was 
built upon the land which subsequently became the property of the 

defendant, and was in his actual possession; and while he may 
(628) have violated another statute (Bat. Rev., ch. 48, secs. 9, 10,) 

so as to  render hiin c i ~ i l l y  liable, he cannot be proceeded 
against under an indictinent. 

No error. Affirmed. 

Cited: S. v. Reynolds, 95 N.C. 618; S .  v. Hozuell, 107 N.C. 840; S. 
v. Jones, 129 N.C. 509. 

STATE T. 0. T. ROBISSOS. 

Disoderl  y House-Evidence-Trial. 

1. On trial of a n  indictment for Beeping a disorderly home, it  is sufficient to 
warrant a conviction to prove that the defendant kept a shop on a public 
highway, a t  which were seen drinking and disorderly crowds, in the morn- 
ing and a t  night, participated in and encouraged by the defendant himself, 
whether few or many are proved to have been thereby in fact disturbed. 

2. In such case, proof that the female members of a witness' family were not 
permitted, on account of the character of the house, to pass by it on their 
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n7ay to a Sunday school, TT-as properly left to the jury as  some el-idence of 
annoyance. 

3. On cross-examination of a witness, a t  great length, to show his bias against 
the defendant, in that, he reported a certain violation of the criminal law 
to the state solicitor, the judge said to counsel that  the examination had 
been carried f a r  enough, and that  i t  was the duty of a good citizen to 
report crime when inquired of by the solicitor; Held that the remark was 
proper, and did not amount to an inl-asion of the prorince of the jury. 

INDICTMENT for keeping disorderly house, tried at January Term, 
1882, of WAKE Superior Court, before Gilmer, J. 

Verdict of guilty, judgment, appeal by defendant. 

Attorney General, for the State. 
Messrs. Argo & Wilder, for defendant. 

SMITH, C. J. The indictment is for keeping a disorderly (629) 
house, and the exceptions apparent upon the record are to the 
admission of certain testimony offered to  support the charge. These 
we proceed to consider. 

1. A witness for the state who had frequently passed the defend- 
ant's shop in the early morning and late a t  night, and had seen there 
drinking and disorderly crowds, was asked whether the female mem- 
bers of his family were permitted to go along the road leading by the 
shop on their way to the Sunday school, on account of its character. 
The testimony on objection was received as some evidence of distur- 
bance and annoyance. 

The testimony is admitted solely to  show the inconvenience to the 
family which prevented the use of a public road, passing by the 
house of the defendant. Thus restricted we see no just objection to  
its being heard by the jury. The witness spoke of the condition and 
character of the place from personal observation, and it  was not im- 
proper to  allow him to say what were the consequences to  the other per- 
sons of his family. 

2. Another witness had testified to the disorderly character of the 
house, and to his having come to the solicitor a t  the instance of an- 
other to  report a case of retailing liquor without license, against the 
defendant, and had then mentioned the disorderly conduct of the 
defendant, and was cross-examined a t  great length upon these matters, 
in order to  prove his ill-will and prejudice towards the accused, when 
his Honor remarked that  the counsel had carried the examination in 
that  direction far enough, and that it was the duty of a good citizen 
to  report crime when inquired of by the solicitor. The exception is t o  
the latter part of the remark, as violating the act of 1796. 
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We think the expression used was pertinent and proper, and correct 
in itself. It certainly becomes a law abiding citizen to convey, not 

to  withhold, any information he may possess, when interrogated 
(630) by the prosecuting officer of the state, and the act is not to his 

discredit. His activity in bringing about a prosecution may be 
inquired into to  show the bias or ill-will of the witness, and this his 
Honor did not interfere with, until the examination had become need- 
lessly protracted; and this was within the discretion of the court, 
when no right is denied and no material information withheld. We 
are able to see how the enunciation of a correct proposition, not cal- 
culated to  mislead, can be deemed a judicial impropriety or an  intima- 
tion to  the jury of an opinion as to the weight of the evidence or their 
finding upon it. The judge does not sit upon the bench as a silent 
and passive spectator of what is going on, but to  administer the law 
and guide the proceedings before him, and if such exceptions as this 
are entertained, it would greatly impair the judicial functions and the 
administration of justice. 

3. The third exception may be dismissed with the remark that  the 
testimony that  the defendant had been seen in unruly and turbulent 
crowds, drunk, hallooing and noisy, a s  they came to and went from 
the house, was affirmative evidence of guilt. State v. Thornton, 44 
hT. C., 252. 

After verdict a new trial was moved for the additional reason that  
according to the evidence, the offence had not been committed and the 
finding of the jury was against the  evidence. If by this it be meant 
tha t  the verdict is against the weight of the evidence, the suggestion 
cannot be entertained here, as the duty of determining the facts upon 
the proofs, and the sufficiency of the proofs, rest alone with the jury, 
and with the judge below in an application addressed to his discretion, 
t o  set the verdict aside. 

If it be intended to say that  there is no evidence in support of the 
charge, we have to say in answer that an instruction to  this effect 
should have been asked while the case was before the jury. Not 

only was this not done, but the case states that no exception was 
(631) taken to  the charge. The defendant cannot therefore complain. 

But if it had been requested in time and refused, it would not 
be error. There was much evidence of the disorderly character of the 
house and of the defendant's own direct encouragement of it. It was 
on a public road, and it must be assumed that  the disturbance to those 
who resided in the vicinity was also a disturbance to all orderly and 
good citizens passing along the road. I t  is no excuse for the defend- 
ant's conduct tha t  his house disorderly maintained and in itself a 
public nuisance, did not in fact annoy or disturb a witness exanlined 
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as to  its character. A house of this description by the side of a 
high-way is itself a nuisance and punishable by the law, and must 
be assumed to produce its natural consequences. I n  State v. Wright, 
51 N. C., 26, it is held that a house although if disorderly kept in 
a retired place in the country and annoying to two families only, was 
not an indictable offence, becomes so, as remarks PEARSON, C. J., '(if 
this disorder had been committed in a town where all the good people 
of the state had a right to be and to pass and repass, or on or near a 
public high-way." 

When therefore a house thus located is shown to have been contin- 
uously maintained as disorderly, whether few or many are proved to 
have been in fact disturbed, the offence is consummated. I t  cannot be 
necessary to  summon numerous witnesses to  prove personal annoyance 
to  each, for when the illegal character of the house is established by 
sufficient proof, it becomes indictable, for the reason that no one has 
a right t o  keep a disorderly house when people passing may be dis- 
turbed, and some are disturbed. 

There is no error. This will be vertified for judgment below. 
No error Affirmed. 

Cited: S. v. Wilson, 93 N.C. 609; S. v. Calley, 104 N.C. 860; S. v. 
Jacobs, 106 N.C. 696; S. v. Howard, 129 N.C. 661; S. v. Baldwin, 178 
N.C. 690; S. v. Hart,  186 N.C. 601; S. v. Shipman, 202 N.C. 544; S. 
21. Everhardt, 203 N.C. 618; S. v. Carter, 233 N.C. 584. 

STATE v. WILLIAM GAINUS. 
(632 1 

Presence of Grand Jwry-Indictment for Assault with Intent. 

1. The transcript of a record in the form used in this state, reciting the selec- 
tion of a grand jury, etc., and that an indictment is presented in manner , 
and form following, etc., is sufficient to show the presence of the grand 
jury when the presentment was made. 

2.  In  a n  indictment for an assault with intent to murder, i t  is not necessary to 
s tate  the instrument used by the assailant. 

INDICTMENT for assualt with intent to kill, removed from Greene, 
and tried at Spring Term, 1881, of WAYNE Superior Court, before 
Graves, J. 

Verdict of guilty, judgment, appeal by defendant. 
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Attorney General, for the State. 
Mr. William J. Clarke, for defendant. 

RUFFIN, J .  Of the inany exceptions taken in the court below, two 
only were relied upon for the defendant in this court: 

First: The transcript of the record in the case, after setting forth 
in the usual form that  a superior court was holden for the county, the 
sheriff's return of the venire, and the election and impanelling of the 
grand jury, proceeds as follows: "It is presented in manner and form 
following, that is t o  say," following which is a copy of the indictment 
against the defendant. I t  is insisted that the transcript is fatally de- 
fective, in that,  i t  omits to state that the grand jury n-ere in court 
when the presentment was made. The most certain answer to  the 
objection is the statement contained in the record itself. It is there 
specifically set out who composed the grand jury, and that they present 

the offence in manner and form as set forth in the indictment, 
(633) and that  upon their presentment to the court, a record of their 

finding was made-thus by an irresistible implication (and that 
too according to the form universally in use) signifying all which it 
is said it should contain. 

Secondly: The offence charged in the indictment is, that the de- 
fendant "in and upon one Joseph Frazier, then and there being, felon- 
iously and wilfully did make an assault, and the said Frazier then 
and there did beat, shoot, wound and ill-treat, with intent in so doing, 
then and there, feloniously, wilfully and of his malice aforethought to  
kill and murder the said Joseph Frazier," etc.; and it is insisted that 
this is also defective, in that, it omits to set forth the weapon used in 
making the assault, and the manner of its use; and for lack of such 
averments, a motion in arrest of judgment is made in this court. The 
indictment is in conformity to  approved precedents, and has the sanc- 
tion of the writers upon criminal pleading. I n  2 Rharton Cr. Law, 
Sec. 1282, i t  is said that in an indictment for an assault with intent to  
commit an offence, the same particularity is not required as in indict- 
ments for the commission of offence itself. And as an illustration of 
the rule, it is further said, that in an indictment for an assault with 
intent to  murder, i t  is not necessary to state the instrument used by 
the assailant; the means of effecting the criminal intent, and the cir- 
cumstances evinced of the design, are considered to  be matters of evi- 
dence to  the jury, and not necessary to  be incorporated in the indict- 
ment. To the same effect is 2 Archbold, 262, note; State v. Dent, 3 
Gill. CQ John., 8 ;  Wall v. State, 23 Ind., 150. 

The principle upon which these authorities go, is, that  the assault 
is per se indictable, and the intention being but a matter of aggrava- 
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tion need not be minutely detailed-a specific allegation thereof being 
sufficient; and from analogy, in the case of Com. v. Rogers, 5 
Sergt. 6: R., 463, an indictment for an assault with intent to (634) 
rob, was held good, without specifying the property intended 
t o  be stolen. 

No error. Affirmed. 

Cited: S. v. Russell, 91 N.C. 625; S. v. McA7eill, 93 K.C. 554; S. v. 
Bordeaux, 93 S .C.  563; S. v. Weaver, 104 N.C. 762. 

STATE v. ROBERT BOYD. 

Indictment-Shooting a t  Railroad Car. 

An indictment for violating the act of 1877, ch. 4, in shooting or throwing a 
missile a t  a railroad car or locomotive, which fails to charge that  the same 
v n s  in actual motion or stopped for a temporary purpose, is defective. 

IXDICTMENT for a misdemeanor, tried a t  Fall Term, 1881, of VASCE 
Superior Court, before Gudger, J. 

The defendant is indicted for violating the act of 1877, ch. 4-if any 
person shall cast, or throw, or shoot any stone, rock, bullet, shot, pellet, 
or other missile, at ,  against, or into any railroad car, locomotive or 
train, while the said car or locomotive shall be in progress from one 
station to  another, or while the said car, locomotive or train shall be 
stopped for any purpose, with intent to injure said car or locomotive, 
or any person therein or thereon, the person so offending shall be 
guilty of a misdemeanor, etc.--and the bill charges tha t  he " u n l a ~ f u l l y  
and wilfully did cast, throw and shoot at ,  against and into a certain 
railroad car, the property of the Raleigh & Gaston railroad company, 
then and there being, a certain missile, to wit, a stone, with intent," 
etc., as alleged in one count to injure the said railroad car; and in the 
other, some person then in said railroad car. After conviction a motion 
was made in arrest of judgment, which being denied, and judgment 
pronounced, the defendant appealed. 

Attorney General, for the State. 
Xo cozrnsel for the defendant. 

SMITH, C. J .  We think the objection well taken to the sufficiency of 
the bill, and that it fails to charge the criminal act intended by the 

457 
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statute which creates the offence. The manifest purpose of the en- 
actment, as must be inferred from its structure, is to  protect railroad 
trains, and the locomotives and cars which make them up, from wanton 
aggression and violence, and to secure the safety of persons upon them, 
while the trains are making their passage from one point to  another 
upon the road, and are in actual use by the company. This is appar- 
ent from the qualifying words, ('while in progress from one station t o  
another, or while the said car, locomotive or train shall be stopped for 
any purpose"-evidently contemplating the two conditions of the train 
during its passage over the track, when in actual motion or stopped 
for a temporary purpose during its progress. 

The indictment is too general in its terms, and its allegations would 
be supported by proof that  the injuring was done to  a car not in use, 
and off the track, or even within the car-house. The statute does not 
make such an act (injurious to  private property only and to be re- 
dressed by suit) a public offense, and subjecting the offender to  punish- 
ment in the state's prison. 

The defect in the charge is, tha t  i t  does not specify the alleged vio- 
lence as done to the car or locomotive of a train while in the course of 
running over the road, and either as then in actual motion or a t  tem- 
porary rest, and thus exclude cases not within the purview of the 
statute. The only indictment under it, which has been before us, 
alleged the car to be on the railroad track and in motion, when shot 
a t  by the accused. State v. Hinson, 82 N. C., 597. 

There is error, and judgment must be arrested. 
Error. Judgment arrested. 

(636) 
STATE V. ALBERT WHITFORD. 

Marriage-Efect of the Act of 1866. 

The marriage act of 1866, ch. 40, validates a marriage celebrated between a 
man and woman a t  the time they mere slaves, and makes the living to- 
gether as  man and wife after emancipation and up to the date of ratifica- 
tion of the act, evidence of the parties' consent. Nor can such marriage be 
avoided by a failure to hare an aclmo~~ledgment of the same entered of 
record. 

INDICTMENNT for bigamy, tried a t  Spring Term, 1880, of CRAVEN 
Superior Court, before Gudger, J. 
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The evidence offered by the state and objected to  by the defendant, 
was, that  the defendant before emancipation was a slave of a Mr. 
Whitehurst; that  Dinah Hancock was also a slave of a Mr. Hancock, 
and while so being slaves they went before a colored preacher, who 
was also a slave, and in the presence of a large crowd joined hands 
and the marriage ceremony was performed by said preacher. From 
that  time, which was in the year 1857, they have cohabited and lived 
together as man and wife until the year 1880. It was further proved 
on the part of the state by the testimony of Alexander Bass, that he 
was a justice of the peace for Craven County; had known the de- 
fendant and Sylvia Bryant three or four years, and that on the 24th 
day of March, 1880, he married the defendant and Sylvia Bryant under 
a license issued to him by the register of deeds of Craven County. 
The license was produced and read before the jury. 

The defendant requested the court to  charge the jury: 
1. That  if the jury should find that no consent was given to mar- 

riage since ratification of the act of 1865-66, the defendant must 
be acquitted. 

2. That if the jury should find that no consent was given to (637) 
marriage since the slaves were emancipated, the defendant 
must be acquitted. 

The court declined to give these instructions, and charged the jury 
that  if they should find from the evidence that the defendant and 
Dinah Hancock were married while they were slaves, according to the 
forms then prevailing, and after their emancipation continued to co- 
habit and live together as husband and wife, until this year, (1880) 
tha t  would be a valid marriage between the defendant and Dinah, 
and if the defendant on the 24th day of March, 1880, was married to  
Sylvia Bryant, and Dinah Hancock was living at the time of said 
marriage to Sylvia, (as charged in the indictment) the defendant 
would be guilty. 

The defendant excepted to  the charge and the refusal of the court 
to give the instructions asked. There was a verdict of guilty, a new 
trial refused, and judgment pronounced, from which the defendant 
appealed. 

Attorney General, for the State. 
M r .  TYilliunz TB. Clark, for defendant. 

ASHE, J. The correctness of the charge to the jury depends upon 
the question whether the marriage celebrated between the defendant 
and Dinall Hancock, while they were both slaves, was a valid mar- 
riage. 

489 
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The indictment is preferred under the 5th section of the act of 
1866, cli. 40, which reads: "That in all cases where man and woman, 
both or one of whom were lately slaves and are now emancipated, now 
cohabit together in the relation of husband and wife, the parties shall 
be deemed to  have been lan-fully married, as inan and wife, a t  the 
time of the conimenceinent of such cohabitation, although they may 
not have been married in due forin of law." 

And the act proceeds to require such persons to acknowledge 
(638) the fact of such cohabitation before the clerk of the county 

court, or a justice of the peace, and the time of its commence- 
ment, and tha t  an entry of the same shall be made in a book kept for 
the purpose, which entry shall be prz'ma facie evidence of the allega- 
tions therein contained; and the 6th section makes the failure to have 
the acknowledgment recorded, in a specified time, a misdemeanor pun- 
ishable a t  the discretion of the court. 

The defendant contends that there was error in refusing to  give the 
instructions asked, the substance of which is, tha t  if the jury should 
find that no consent to the marriage  as given, either since the eman- 
cipation or since the ratification of the act, the jury should acquit. 
I t  was intended by asking these instructions to raise the constitutional 
question, urged by the defendant, that the original marriage of slaves 
was void, for as slaves, they were incapable of making a contract, and 
marriage by our law is a civil contract; therefore, a marriage between 
such persons was void, and that  while the legislature may render valid 
an act which is void on account of some formal defect, they have no 
power to validate a contract void for the want of consent. However 
this may be, as an abstract proposition, v e  do not think that question 
is presented by tlie facts of this case, and we therefore do not under- 
take to  discuss, or decide it. 

The evidence in the case, in our opinion, does not warrant the in- 
structions asked. There was no evidence offered before the jury from 
which they would have bgen justified in drawing the conclusion, that 
no consent had been given to the marriage between the defendant and 
Dinah; but on the other hand, there was ample evidence, all that the 
lam required, to  establish the fact that consent had been given to the 
marriage, and upon the statement of facts as laid before the jury the 
charge of tlie judge was consistent with the law, as declared by the 

legislature and expounded by this court. 
(639) The act makes the cohabitation and living together as man 

and wife, after emancipation, and continued up to the time of 
the ratification of the act, evidence of the consent; if so, surely the con- 
tinuing cohabitation apd living together in that  relation, after ratifi- 
cation for several years, with a full knowledge of the existence of the 
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act and its purpose, must be held to be plenary evidence of a consent 
t o  the marriage. 

I n  the case of State v. Harris, 63 K. C., 1, where the question arose 
as to the competency of a female witness who while a slave had co- 
habited with the defendant as m a n  and wi fe ,  and after emancipation 
they had continued the relation and conlplied with all the requirements 
of the act, Mr. Justice READE, speaking for the court, said: "The 
substance of marriage, the consent of the parties, existing, it was as 
clearly within the power of the legislature to  dispense with any par- 
ticular formality, as i t  was to prescribe such. This neither made nor 
impaired the contract, but gave effect to the parties' consent, and 
recognized as a legal relation that  which the parties had constituted a 
natural one. So that by force of original consent of the parties while 
they mere slaves, renewed after they became free, and by the per- 
formance of what was required by the statute, they became to all 
intents and purposes man and wife." 

This case differs from ours, in that,  there was there an acknowledg- 
ment of record of the fact of cohabitation and its commencement, as 
required by the statute. But in a more recent decision of this court, 
it has been held that an entry of the acknowledgment is not essential 
t o  the consummation of the marriage, and that a marriage constituted 
by operation of the act, cannot be avoided by a failure to  have the 
acknowledgment entered of record. State v. Adams, 65 N. C., 539. 

This, in our opinion, is the only construction which can be legiti- 
mately given to the act, for it expressly declares that under 
certain circumstances of cohabitation, etc., the parties shall be (640) 
deemed to have been lawfully married as man and wife at  the 
t ime o f  the commencement of such cohabitation, although they may 
not have been married in due form of law. The act then proceeds: 
And all persons whose cohabitation is hereby ratified into a state of 
marriage shall go before the clerk, etc., and acknowledge the fact of 
such cohabitation and the time of its con~mencement; and such entry 
shall be prima facie evidence of the allegations therein contained; and 
on failure to have the marriage recorded before the 1st of Septembe~, 
1866, they shall be deemed guilty of a misdemeanor, and their failure 
for each month thereafter shall constitute a separate and distinct of- 
fence. According to the very words of the act, it is a duty to  be per- 
formed after the cohabit~~tion is ratified into a state of marriage, and 
the parties are deemed guilty of a misdemeanor if they fail to  have 
their marriage recorded. The marriage was a thing complete before 
this duty was to be performed. The requirement of having an entry 
made of the fact of cohabitation and its commencement, was no doubt 
intended for the benefit of the issue of such marriages, as might have 
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been born after the commencement of the cohabitation, to perpetuate 
the evidence of their legitimacy. 

There is no error. Let this be certified. 
No error. Affirmed. 

Cited: Long v. Barnes, 87 N.C. 332; Raity v. Cranfill, 91 N.C. 298; 
Branch v. Walker, 102 N.C. 37; Jones v. Hoggard, 108 N.C. 180; S. 
v. Melton, 120 N.C. 595; Erwin 21. Bailey, 123 N.C. 635; Bettis v. 
Avery, 140 N.C. 186; Forbes v. Burgess, 158 N.C. 132; Croom v. 
Whitehead, 174 N.C. 309. 

STATE r. BENJAMIN POWELL AKD AXOTHER. 

Appeal-Constrziction of Constitution-Prosecutor-Costs. 

1. The clause of the constitution (Art. IV,  see. 27,) providing that  in criminal 
cases in a justice's court, "the party against whom judgment is given may 
appeal to the superior court, where the matter shall be heard anew," is 
for the benefit only of the party accused. 

2. Where a party charged with an offence before a court of competent jurisdic- 
tion has been tried and acquitted, the result is final, and no appeal is 
allowed the state to correct errors of the court below, except where jndg- 
ment is given for the defendant upon demurrer, special verdict, motion to 
quash or in arrest of judgment. 

3. But so much of a judgment as  is personal to the prosecutor of record and 
taxes him with the costs, mag be appealed from, as in such case the pro- 
ceeding assumes the character of civil controversy. 

4. Review of acts of assembly regulating appeals from justices' courts by 
SMITH, C. J., and their repugnancg to the constitution pointed out. Bat. 
Rer., ch. 33, sees. 114-124; Acts 1579, ch. 92; Acts 1881, ch. 210. 

(641) INDICTMENT for assault and battery, tried a t  Fall Term, 1881, 
of Amox Superior Court, before Graves, J. 

The defendants, Powell and Edwards, were charged in a magistrate's 
warrant with committing an assault upon the person of the complain- 
ant, Henry Waddell. Upon the trial the defendants were acquitted, 
and the case dismissed a t  the costs of the prosecutor who thereupon 
appealed to  the superior court. When the case was called in that court 
the defendants moved to dismiss the proceedings on the ground that i t  
did not appear from the transcript of the justice that  the prosecutor 
had authorized the justice to mark his name as prosecutor. The mo- 
tion was overruled and the defendants excepted. The pleas of former 



N. C.] FEBR'CTARY T E R M ,  1882. 

acquittal and not guilty were then entered. The issue as to the for- 
mer was first tried, and it appeared that the same offence here charged 
was tried before the justice, who had exclusive jurisdiction of the 
same, and defendants acquitted. The judge told the jury that the 
question of former acquittal was one both of law and fact, and directed 
them to find against defendants. To  this the defendants excepted, and 
insisted tha t  having been once tried and acquitted before a 
court of competent jurisdiction, they could not be again held (642) 
t o  answer the same charge in an appellate court. The  issue 
upon the plea of not guilty was then tried, and also found against the 
defendants, who appealed from the judgment pronounced. 

Attorney General, for the State. 
Messrs. Burwell & Walker, for defendants. 

SMITH, C. J. TO guard the liberty of the citizen against the exercise 
of oppressive power in the new state government about to be formed, 
the  constitution of 1776 inserted a provision in the declaration of 
fundamental rights, that no freeman should "be put to answer any 
criminal charge but by indictment, presentment or impeachment, nor 
be convicted of any crime but by the unanimous verdict of a jury of 
good and lawful men in open court," as heretofore used, secs. 8 and 9. 

These sections are modified in the constitution of 1868, the first, so 
as  to  admit of the exception contained in an  amendment added to the 
latter, in these words: 

"The legislature may however provide other means of trial for 
petty misdemeanors with the right of appeal." Sec. 13. In  distribut- 
ing the judicial power, section 27 of article 4 entitled "Judicial Depart- 
ment," confers upon justices of the peace, besides their restricted 
civil jurisdiction, the right to hear and determine "all criminal matters 
arising within their counties, when the punishment cannot exceed a 
fine of fifty dollars or imprisonment for one month," in place of which 
term, thirty days confinement has been, among recent changes in the 
organic law, substituted. The section also provides that  when the 
power thus vested in these subordinate judicial officers shall be ex- 
ercised, "the par ty  against whon~ judgment is given may appeal to the 
superior court, where the matter shall be heard anew," securing 
to the accused the ancient right, of which, but for the appeal (643) 
he would be deprived, to have the question of his guilt passed 
upon and determined by a jury. 

The two clauses contained in the bill or rights prefacing the origi- 
nal, and with the qualifications mentioned, reiterated in that  prefac- 
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ing the constitution of 1868, are utterances for the protection and se- 
curity of persons who may be charged with crime, and not for its 
more efficient suppression and more certain punishment of the affender; 
and when authority is conferred upon the legislature to  commit to in- 
ferior officers the trial of "petty misdemeanors" with the subsequent 
restrictions upon the punishment to be awarded, and then only ('with 
the right of appeal" to  a court where the trial is to  be de novo and 
before a jury, i t  must be understood that this restraint is imposed 
upon the legislature, and this declared right reserved for the benefit 
of the accused and for his security alone. The pre-existing law and 
practice recognized and enforced in numerous adjudications had set- 
tled the principle, that  when a party charged with any offence before 
a tribunal of competent jurisdiction has been tried and acquitted, the 
result is final and conclusive, and no appeal is allowed the state to 
correct any error committed by the court, and this has been uniformly 
maintained since the adoption of the new constitution, as before. State 
v. Jones, 5 N. C., 257; State v. Taylor, 8 N. C., 462; State v. Martin, 
10 N. C., 381 ; State v. Credle, 63 N. C., 506; State v. Phillips, 66 N. C., 
646; State v. West, 71 N. C., 263; State v. Armstrong, 72 N. C., 193. 
The right of the state to  appeal from erroneous rulings in the court 
below exists only where judgment is given for the defendant upon a 
demurrer to the bill, or upon a special verdict, or on a motion to quash 
or in arrest of judgment. State v. Lane, 78 N. C., 547; State v. 
Swepson, 82 N. C., 541; State v. Moore, 84 X. C., 724. 

It can scarcely be supposed that the framers of our present 
(644) organic law intended so large a departure from a rule, estab- 

lished by so many decisions and so persistently enforced, in 
authorizing an appeal by "the party against whom judgment is given" 
and a jury trial in the appellate court upon the merits of a criminal 
proceeding before a justice, to include the state as a party to  the trial, 
and give to each an equal right to have the cause re-heard. It is a 
more reasonable interpretation of provisions, obviously designed for 
the personal security of an accused person, to restrict the application 
of the term used to the accused party against whom the judgment 
may have been rendered, and is in harniony with the uniform previous 
course of judicial procedure in all the courts of the state. 

But the general assembly, very soon after the reorganization of the 
government, passed an act intended to enumerate the offences, of 
which, by reason of the restraint imposed upon the punishment, a 
justice might take cognizance, and to prescribe the conditions upon 
which he should assume jurisdiction and proceed to a determination 
of the cause. His authority to exercise final jurisdiction in the premi- 
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ses was confined to  cases originating in the voluntary movement of 
the "party injured by the offence and without collusion with the ac- 
cused," which with other requisites were to be set out in a complaint 
made in writing and on oath, and proved before him a t  the trial. . Under 
these conditions, and subject to  his estimate of the gravity of the of- 
fence and the adequacy of the limited punishment he could impose, he 
was permitted to enter upon the trial without a jury unless the com- 
plainant or accused demand a jury trial, and then with a jury, to  de- 
cide the issue of the ('guilt or innocence of the accused." From the 
judgment rendered "either the accused or the complainant" is allowed 
an  appeal to  the superior court and "in all cases of appeal the trial 
shall be anew without prejudice from the former proceedings." Bat. 
Rev., ch. 33, secs. 114 to  124. This enactment applies only to 
prosecutions instituted by the aggrieved and injured party, and (645) 
proceeds upon the idea that  he and the wrong-doer are the  
parties to  the criminal action, and the same rights should be accorded 
to  each. 

But these essential incidents to the exercise by a justice of the criini- 
nal jurisdiction vested in him under the constitution, are swept away 
by later legislation which commits to his cognizance certain specific 
misdemeanors, and all others, where the punishment is prescribed within 
the limits of the constitution, and dispenses with the preliminaries re- 
ferred to  and necessary under the former law. Acts 1879, ch. 92; 
Acts 1881, ch. 210. The tenth section of the act of 1879 displaces sec- 
tion 124 in the act of 1869 allowing the appeal, and substitutes the 
following: "The party against whom such judgment shall be given 
may appeal to the superior court from the same, and the party injured 
may appeal if he shall be dissatisfied with the judgment, if he will 
authorize the justice to endorse his name upon the warrant as the 
prosecutor. When an appeal is taken the whole matter shall be heard 
anew in the superior court." This provision seems to  contemplate the 
trial of a person charged with any of the criminal acts, previously men- 
tioned, the prosecution of which is not required to begin with the 
voluntary action of the injured party, and so the latter is allowed to 
appeal only when he consents to  appear as prosecutor, and the en- 
dorsement of his name as such upon the process. There would seem 
to  be no necessity for this qualification of the right of appeal when, 
as in the preceding section, a party sues out a peace warrant for his 
personal protection against apprehended violence, since he is neces- 
sarily and from his relations to the subject matter of the proceeding, 
a prosecutor in such a case. If the allo~vance of the appeal when 
taken by the prosecutor from a decision or verdict of acquittal is 
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intended, upon a fair construction of the act, to !~avc the ef- 
(646) feet of removing tlie entirc cnusc to  the superior court anti then 

subjecting the accused to a second trial de novo, as if there 
had been none before, we are confronted with the question of 
its consistency with the guaranties and provisions of the constitution, 
and those personal securities, which undcr thc former organic law 
was so tenaciously hcld by the citizen and so constantly upheld and 
asserted by our prcdccessors. Reluctant as tlic court is, and ought 
t o  be, to  pronounce an act of tlie general assembly passed with dclib- 
eration, void because of its 'epugnancy to the constitution, and which 
it  will only so declare when tlie repugnancy is manifest and free from 
reasonable doubt, the predominant authority of tlie latter must be 
maintained when they arc irreconcilsblc, and tliis we do not hesitate 
to  say of tlie provision of the act in question upon the suggested in- 
terpretation of its intent and meaning. I n  our opinion an acquitted 
defendant cannot bc again put upon trial for the same offence a t  the 
instance of the state, neither in the form of a second independent pros- 
ecution, nor of an appeal which attempts to  avoid tkic rcsults of a 
former trial in the same prosecution. I n  saying this, we do not dis- 
pute the efficacy of tlie appeal in removing for review so much of t h ~  
adverse judgment as is personal to the prosecutor and taxes hiin with 
the payment of costs. To tliis extent the proceeding assumes the 
character of a civil controversy, and the legislation would not br 
obnoxious to the objections directed against a removal of thc criminal 
charge, (after tlic accused has been found and adjudged not guilty,) 
which annuls the protection thus afforded and exposes the accused 
t o  another trial. 

"Nemo debet bis vexari pro m a  et eadem cnusa is a principle of the 
common law, remarks SETTLE, ,J., in State v. Credle, supra, as well as 
of humanity." And BYNUM, J., declares in State v. West, already 
cited, that  "when a defendant in a criminal action has once been tried 

and acquitted upon an indictment good in form, no appeal lies, 
(647) even though the acquittal is in consequence of an erroneous 

charge of the judge upon the law." Tlic recent caw of State 1).  

Tyler, 85 N. C., 569, is but a rezssertion of the same principle. 
There was therefore error in the rc.fusal of tllc court to dismiss the 

appeal and in proceeding to put the defendants again on trial, for the 
court did not acquire jurisdiction in the preinises to  do so by the 
appeal. 

The finding the defendants not guilty by the justice put an end to 
the prosecution, and what was subsequently done in putting the de- 
fendants a second time in peril was without warrant of law. 

496 
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This will be certified for the purpose of having the cause finally dis- 
posed of in accordance with this opinion, and it  is so adjudged. 

Error. Reversed. 

Cited: S.  v. R.R., 89 N.C. 585; S. v. Crook, 91 N.C. 542; S. v. Byrd, 
93 N.C. 628; I n  re Deaton, 105 N.C. 63; S. v. Hamilton, 106 N.C. 661; 
S. v. Ostwalt, 118 N.C. 1214; S. v. Ivie, 118 N.C. 1229; S. v. Taylor, 
118 N.C. 1264; S. v. Morgan, 120 N.C. 564; S. v. Whitley, 123 N.C. 
729; S. v. Savery, 126 N.C. 1088, 1093; S. v. Butts, 134 N.C. 608; S. v. 
Bailey, 162 N.C. 584; S. v. Cole, 180 N.C. 683; S. v. Nichols, 215 N.C. 
81. 

Alppeal-C'e~~tiorari-L)ischarye of Jury Before Verdict. 

3 .  An appeal does not lie from the refusal to disc.harge a prisoner when a mis- 
trial is ordcwil. The mode of procedure to have such a case renewed, is 
by a petition in due form for ZL writ of c.c7tio?ari, setting forth the gro1111ds 
of the application. 

2. A jury were discharged before verdict, in  the trial of a rape casr, upon the 
followiug facts found by the court : Cause committed to jury on Monday 
of scllool week of term : jury liopt together until half past ten o'clock 
Saturday night, wlwn they (mile into coirrt and were polled, carh jirror 
stating that  i t  was iml~ossible for the jury ever to agree; the court finding 
they could not agree, held it  to be unnecessary to prolong the term of the 
conrt for the purpose of the trial, ordered a jmwr to be withdrawn and a 
mislrinl entered, and the prisonw to be reinand& to jail;  Held no error. 

INDICT\IENT for rape tried a t  Fall Tcrm, 1881, of ROWAN Supe- (648) 
rior Court, before Eure, J. 

The prisoner was charged with rape committcd upon an infant fc- 
male under ten years of age, and was put upon his trial a t  said term. 
The jury being unable to  agree upon a verdict wcre discharged, t21c 
presiding judge directing the following cntry t o  be made of record: 
"This cauhe having been committcd to  the jury on Monday of tlic 
second week of tlic terin, who werc kept together constantly in consider- 
ation of the same until Saturday night of the same week, at the hour 
of ten and a half o'clock, a t  which time they come into court and are 
polled; and in reply to inquiries made by the court as to the possibility 
of their agreeing upon a verdict, each juror for liiilisclf declares, and 
all the jurors declare, that  it is iriipossible for them cver to agree on a 
verdict. Vpon the answers to these inquiries matic by the court, the 
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court finds that  tlic jury cannot ag iw to a verdict in t l m  casc, and 
that  it is unnecessary to prolong the court for the purpose of this trial, 
and uheless to  keep the jury togetlicr longer in tlic consideration of a 
vtv-dict. It is therefore ordered that  a juror be withdrawn and a 
mistrial had, and tha t  thc prisoner be remanded to jail until the next 
tcrm of this court." Thcrcupon the prisoner's counsel 1 1 i o ~ d  for his 
discharge, which being rrfused, he prayed an appeal. 

I n  stating the casc on appeal, his Honor says that, he found tlic 
facts to be as set out in tlie record, and upon the facts as found, 
directed the inistrial to bc entered. 

Attorney General, for the State. 
Mr. John 8. Ilenderson, for prisoner. 

RUFFIN, .J. The prisoner's counsel seemed lo be awaw that the 
appeal could not be maintained, upon the ground that  no alq)cal will 

lie from an interlocutory judgment in a criniiiial action, and 
(649) without insisting thereon asked for a rule upon the state to 

show cause why a writ of certiorari should not issue, relying 
upon tlie n ~ a t t e ~ ,  set out in tlie record as ~ufficient to support his motion. 

Wc feel constrained both to  dismiss t h r  appeal and to  deny thc 
motion for a certiorari: The first, for thc reason a b o w  suggested, 
tha t  no appcal will lie in a criminal action esccpt from a final judgment; 
and tlie latter, because the practice of this court is to grant writs of 
certiorari only when applied for by petition in due form, setting forth 
the grounds of the application. This, i t  was said in JefJerson's case, 
66 N. C., 309, is the regular and orderly mode of proceeding, and that 
it should not be departed from except under peculiar rircuinstanccs. 

Rut apart  from any mere question of procedure, we arc of opmion 
tha t  the strictest requirements of the law, (as laid down in State v. 
Honcgcutt, 74 N. C., 391 ; and State v. McCimsey, 80 N. C., 377), 
were all nict and fully complied with in the care taken by his Honor 
to  make thc recorcl and dcclare his finding thcrcon. Sceing nothing 
In tlic casc tha t  can possibly constitute a legal defence against the 
furtl iu prosecution of the prisoner, we dismiss his appcal, and over- 
rule his motion for a cerfiornri. 

As to tlie suggestion that  his Honor found but the singlc fact ol 
tlie inability of tlic jury to agree, i t  is urisupportcd by the stateiricnt 
of the case as prepared by his Honor. H e  distinctly states that  lie 
found all the facts set out in the record, and that acting upon those 
facts, as found, he directed the mistrial; and without any such express 
declaration, it ~vould be so understood from tlic w r y  manner of making 
up tlic record. 

498 
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Appeal disnlissed, certiorari refused. 

Cited: S. v. Tzciggs, 90 N.C. 687; S. v. Dry, 152 N.C. 814; S. v. 
Tripp, 168 X.C. 154; Taylor v. Johnson, 171 N.C. 85. 

STATE Y. R. S. xASH. 
(650) 

Assault Upon S e v e ~ a l  Is  an Assault Upon Each-Former Acquittal. 

1. An indiscriminate assault upon several persons is an assault upon each 
individual. 

2. To support the plea of former acquittal, it is not sufficient that the two 
prosecutions should grow out of the same transaction, but they must be 
for the same offence, both in l a r  and in fact-an exact and complete 
identity of the two offences charged. 

(MR. JUSTICE ASHE, dissenting.) 

IXDICTMLIENT for assault and battery tried a t  Fall Terin, 1881, of 
RICHMOXD Superior Court, before G~aves,  J. 

The defendant was indicted for an assault and battery conlnlltted 
upon one S a t h a n  Reynolds, and for his defence relied upon the plea 
of former acquittal. The jury returned a special verdict as follom: 
"That the defendant was indicted a t  the present term of this court 
for an assault on one -Atlas Spivey, and upon that  trial the state 
showed in evidence that  on the 23rd day of December, 1879, the 
said Atlas Spivey and Kathan Reynolds, and some eighteen more 
persons, went to the defendant's house with guns, bells, horns, and tin 
pans, and marched around the house, and when about to  leave fired 
off the guns; and that the defendant thereupon fired a gun a t  them 
and in direction of the crowd, twice, in rapid succession, and one shot 
struck the said Spivey; and that  upon such trial the defendant was ac- 
quitted by the jury; and further, that the evidence in the present 
indictment is to the same acts of the defendant, and that  the said 
Nathan Reynolds mas stricken by a shot from the defendant's 
gun fired as aforesaid. If in law these facts amount to  a (651) 
former acquittal, then the jury find in favor of the defendant; 
but if in law they do not amount to a former acquittal, then they find 
tha t  he was not formerly acquitted." 

His Honor, being of opinion with the defendant, rendered judgment 
accordingly, and the solicitor for the state appealed. 
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Attorney General, for the State.  
Messrs. Burwell & Walker ,  for defendant. 

RUFFIN, J. T O  support a plea of former acquittal, it is not suffi- 
cient that the two prosecutions should grow out of the same trans- 
action; but they must be for the same offence; the same, both in fact 
and in law. See note to 1st Bennett and Heard's Leading Crim. Cases, 
522. 

I n  the principal case of Rex  v. Vandercomb, 516, there referred to, 
and which was argued, as stated by Mr. Justice BULLER, before all 
the judges of England, it was held, that  unless the first indictment were 
such, as that the defendant might have been convicted upon it  by proof 
of the facts contained in the second, then, an acquittal on the former 
can be no bar to  a prosecution for the latter. I n  State v. Jesse, 20 
N.  C., 95, i t  was said by this court, in discussing the very point, that 
two offences may have several circunlstances in common, and yet to 
constitute either some other circumstance is to be added; and it  is 
the allegation on the record of this additional circun~stance, peculiar 
to each, which constitutes them distinct crimes; and therefore it  is not 
always sufficient to make a judgment on an indictment for one a bar 
to  an indictment for the other, that  the same evidence may be com- 
petent and material to both. The true test is as stated in R e z  v. Van-  

dercomb: Could the defendant have been convicted upon the first 
(652) indictment upon proof of the facts, not as brought forward in 

evidence, but, as alleged in the record o f  the second. 
Upon this principle it was, that the court of King's Bench held in 

R e x  v. Taylor,  3 B. and C., 502, that  if it appeared manifest to  the 
court, from the inspection of the two indictments, that  the offences 
charged could not be the same, the defendant could not by averment 
show them to be the same, because that  would be to contradict the 
record. 

Now to apply this principle to the present case: The first indict- 
ment was for an assault on one Spivey; could the defendant have 
possibly been convicted thereof upon proof of the averments con- 
tained in the record of the second, to wit, of an assault upon the 
prosecutor Reynolds? 

A battery is violence done to  the person of another, and though there 
be but a single act of violence committed, yet if its consequences affcct 
two or more persons, there must be a corresponding number of dis- 
tinct offences perpetrated. Accordingly it  has been held that an ac- 
quittal on a charge of attempting to  poison A, was no bar to an indict- 
ment for attempting to poison B, although on the same occasion and 
by the same act of preparation, because in such case, it n-as said, 
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there were two distinct offences. People v. Warren, 1 Parker C. C., 
388. I n  like manner it was held in State v. Standifer, 5 Porter, 523, 
tliat if one commit an assault by oncl stroke upon two persons, a con- 
viction or acquittal upon an indictment alleging the assault upon onc, 
was no bar to  a subsequent prosecution for the assault on the other. 
And still more to  the purpose was the ruling of our own court in State 
v. Merritt, 61 N. C., 134, to the effect, that  an indiscriminate assault 
upon seveial persons' was an assault u r k  each and every one of thcm. 

It is true that  a decision to the contrary of this was rendered by 
the court of Vermont in State v. Barnon, 2 Tyler, 390; hut it is said 
in a note to Archbold's Criminal Pr. and Pl., 112, to be against the 
weight of authority and repugnant to  reason, and by Bennett 
and Ileard, 534, to be clearly not law. (633 ) 

The decision in State 2). Jesse, supra, has hccn twice approwtl 
by the court (State v. Kzrmingham, 44 N. C., 120, and State v. Revcls, 
Ib., 200,) and the principle upon which it  proceeded is clcarly assertcd 
in many of the elementary writers on criminal law, i l  Cliitty, 457; 
2 East, P. C., 519; 1 Wharton, 505,) and as it  seenis to us is cas~ly 
distinguished from the ,State v. Town of Fayettcville, 6 ;"; (' , 371, 
where the conduct conlplaincd of was one of lnerc neglect, and tllc 
otnitted duty of keeping thc streets in repair was an cntirc one, not 
susceptible of division into parts, so that cach may bccoilic the s u b  
jpct of a prosecution. 

How can i t  be certainly known what nlotivc inducc3d thtl wrdict of 
acquittal in the former trial? For aught that can be sccn, tlw jury 
in tliat case may havc wholly disbelieved the evidencc as to  Spivcy's 
being stricken, or even as to his being one of the company fircd upon. 
If so, then clearly the verdict should not stand in the way of a pros- 
ccution for the battery upon one who was present and who was actually 
injured. It is truc the last verdict establishes t h ~  fact hot11 of 111s 
prcscnce and the injury done him, but in thc case supposed, which 
are we to adopt-the former or the latter finding? No such d~ficulty 
can arise in thc case of two prosecutions for the same identical act, 
for then the first verdict will conclude as to the truth of every iuattcr 
necessary to  support it, and will draw to ~t every intendment as well 
of law as of fact-a thing that cannot be done in favor of two con- 
tradictory verdicts. 

The only safe rule is to stand by the decisioris of our courts, and 
to hold that  the plea of former acquittal cannot avail, unless there 
should be an exact and complete identity in the two offences charged. 

Our conclusion therefore is that the plea relied on was not a bar 
to the pending prosecution against the defendant, and the state 
was entitled to judgment upon the special vcrdict. (654) 
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The judgment below is reversed, and this opinion will be certified 

A ~ H E ,  .T., dissenting. After a careful consideration of the case, 1 
find myself unable to concur witli the majority of Lhe court in the 
views exprrssd in thc opinion of my brother RUFE'IN. 

Thc indictnlent charges the defendant with having dcstroyed the 
public peace by assaulting and ha t i ng  onc of its citizens. 

It is not a question bctwecn tlic assailant and the injured party; 
so far as they arc pcmonally concerned, the injuries may be redressed 
by a civil action. But i t  is a question between the governnicnt and 
the citizen, and when tlie crime charged in the indictment against the 
defendant is for an assault and battery which was comnitted on an- 
other, a t  the same time and place, and witli the same instrument and 
the same stroke or blow, the transaction is one and not divisible. It 
is one offence against the state, and the state cannot split tlie one 
crime and prosccute it  in its parts; and therefore whPn the deftndant 
has been tried and acquitted by a court of compctcnt jurisdiction of 
tlie assault and battery on one, i t  may be pleadcd in bar of a pros- 
ecution for the assault and battery upon tlic othcr. 

The decisions on this subject I find to  be contradictory, but I think 
the wcight of the authorities support my conclusion. I am sustained 
in the position by the following: 

In  Stute v. Lindsay, 61 N. C., 468, this court held that  where one 
was indicted for an assault and battery, and it  was found that  in 
a former indictment against him and others, the assault charged 
against him was given in evidence with other acts of like character, 

his conviction of the riot was a bar to  the second prosecution. 
(655) In Wilson v. State, 45 Tex., 76, i t  was decided that  the stealing 

of different articles of property belonging to diffcrcnt persons, a t  
thc same time and place, is but one oflence against thc state, and that 
the accused cannot be convicted upon separate indictmtnts, charging 
defendant with parts of one transaction as a dircct oflence. A con- 
viction oil onc of the indictments bars a prosecution on the othcr. 

To the same effect is Addison v. Sfate, 3 Tcx., (Court of hpp.,) 40; 
Hudson 7). State, 9 Tex., (ib.) 151; Jackson v. State, 14 Ind., 327; 
State v. Williams, 10 IIumph., 101; Lorton v. State, 7 Miss., 55. 

In  State v. Egglisht, 41 Iowa, 574, where the defendant had delivered 
a t  the same time and by the same act to the teller of a bank four 
forgcd checks, which purported to have been drawn by four different 
parties, it mas held that this constituted but one offence of uttering 
forgcd cliecks, and that a conviction for uttering one of the checks was 
a bar to a conviction for uttering the others. I n  Indiana it has been 
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decided tha t  where the same act results in tlre dcatli of two or more, 
and the person con~mitting the act is convicted or acquitted on a trial 
for the intlictment for the murder of one, he cannot be indicted for the 
murder of thc other, when the evidence offered on thc last trial is 
the same and in no wise different from that  ernnloved on tlie trial of " 

the former indictment, and the crimes charged in the two indictnic~its 
arc identical in all their parts, incidenk and circuinstanccs. ( ' lelt~ v .  
State, 42 Ind., 420. 

The case inore dircctly in point is that of the State v .  Damon, 2 
Tyler (Vermont), 390. The defendant was there indicted lor an ah- 
sault and battery upon one Miller and pleaded "former conriction" 
on an indictment for an assault and battery on one Doty, allcging 
tha t  the wounding of each was by the same stroke and a t  the qairle 
time. The court said in its opinion: "It appears the dcfendant 
wounded two persons in the sarnc affray, a t  the samc~ time arid 
with the same stroke. On a regular coinplaint made, he has (6%) 
been convicted before a court of cornx)ct,cnt iurisdiction for as- 
saulting, beating and wounding ~redcEick ~ ~ l l ( ~ r ,  one of those persons. 
H e  stands here indicted for assaulting, heating and wounding Elias 
Doty, thc other of those persons, and the dcfendant pleads in bar thc 
former conviction which he alleges to  be for the same offence. 'I'hc 
only question is, whether the defendant has been already convicted of 
the  offence charged in the indictment. Of this there can be no doubt, 
for i t  is apparent on tlie record, tha t  the assault and battery clmrgecl 
in the indictment, and that  of which he was convicted by Mr. Justscc 
RANDALL, were a t  the same place and in the same aflmy, and the 
wounds made by the same instrunierit and by the same stroke. This is 
not a question between either of the persons injurcd by thc assault and 
battery and their assailants; redress has or may be obtained by thein 
by private actions. But  i t  is a question between tile govcrnmcnt antl 
its subject, and the court are clearly of opinion tliat the indictment 
cannot be sustained." 

But  it is said, in the  opinion of tho majority of thc court tllwt that  
case is not authority, and has been so clcclared by Bennett and Hcard 
in their notes to their Leading Cases; antl that it is also said hy tllc 
annotator of Arclibold PI. and Pr.  to he against the weight of authority. 
It is the opinion of three conlinentators against tliat of the suprrmc 
court of Vcrinont. So far as t l ~ e  weight of the authority is concei~ied, 
I prefer to  stand by the court. 

The case of Rex v. Vandercomh is cited as authority for tlic posi- 
tion, that  unless the dcfendant could have bcrn convicted upon the 
first indictment, upon proof of the facts, not as brought forwaril in tlre 
evidence, but as alleged in tlic record of the second indictn~cnt, the 
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plea of former conviction could not avail him. Can that be law? I n  
many cases it  would be impossible to ascertain, except by the 

(657) evidence wlietlicr the offences are the same, where there are 
different indictments for offcnccs that  are of tlie same character 

and grade. Suppose A, for instance, is indicted jointly with B, for an 
assault on C, and both are convicted, and afterwards A is indicted for 
the same assault, the record would not show that  fact; and unlcss lie 
were permitted to show tlie fact by proof, he would be twice convicted 
for the same offence. The evidence must necessarily be admitted, 
and such, according to my experience, has been tlie practice in this 
state. 

Tlie principle which is enunciatcd in State v. Damon, I think is 
sustained by the case of the State v. Town o j  Fayetteville, 6 N. C., 
371, where the dcfendants were indicted for not keeping the strects of 
the town in repair, and three or four strects were presented on the 
same indictment, i t  was held the dcfendants should be indicted but 
once for all; if scperate bills be found, on a conviction on one, i t  might 
be plcaded in bar to the others, and in the opinion delivered by Chief 
Justice TAYLOR, lie concluded by saying: This notion of rendering 
crimes, like matter infinitely divisible, is repugnant to the spirit and 
polic?/ of t h ~  laus, and ought not to be countenanccd." The case of 
the State v. Merritt, 61 N. C., 134, (cited and relied upon in the opin- 
ion of the court,) I do not think is in conflict with the authorities I 
have above cited. It only decides tha t  an indiscriminate assault upon 
several is an assault upon each, but docs not go the length of holding 
that separate indictments would lie for an assault upon each. All I 
think that is to be inferred from that  decision, is, that  bein, an as- 
sault upon each, the solicitor might make his election and indict for 
thc a sau l t  upon any one of them. 

I an1 of the opinion that tlierc was no error in the judgrnent of the 
superior court. 

PER C ~ R I  4 ~ .  Error. 

('ited: S. v. Nash, 88 N.C. 618; 8. v. Williams, 94 N.C. 895; AT. v. 
Robinson, 116 N.C. 1048; S. v. Bynum, 117 N.C. 752; S. v. Bynum, 
117 N.C. 753; S. v. Law.son, 123 N.C. 742; R. v. Taylor, 133 N.C. 759; 
S. v. IIankins, 136 N.C. 623; S. v. Hooker, 145 N.C. 583; S. v .  Wh,ite, 
146 N.C. 609; S. v. Freeman, 162 N.C. 597; S. v. Crisp, 188 N.C. 800; 
S. 1 1 .  Malpass, 189 N.C. 355; S. v. Bell, 205 N.C. 227; S. v. Pierce, 
208 K.C. 49; 8. v. Dills, 210 N.C. 185; S. v. Lippard, 223 N.C. 170; 
A. v. Williams, 229 N.C. 416; AS. v. Hicks, 233 N.C. 516; 8. v. Leonard, 
236 N.C. 128; S. v .  Rarefool, 241 N.C. 655. 
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Assault with ln tev t  to Commit R a p e .  

011 trial1 of a n  indictn~ellt for assault with intent to coimnit rape. it  aplv?arrtl 
that  the prosecntrix, whilt. goiug from her ho~ise to her motl~c~r-in-lam's, 
about a mile distant, was carrying with her EI chilrl in a baby-carriage and 
accompanied by a boy of six years of age. Soon after lmssing defendant's 
house, she heard defendant (who was about seventg-live yilrds off) sag, 
"Halt, I intend to ride in the carriage. If you don't halt, 1'11 kill you when 
I gclt hold of yon." She ran and called for her mother-in-la\\, tlefc~ldant 
running al ter  her 311d telling her to stop, until she got to the :ate \\lrere 
she met another woman to whom she related the matter: H ~ 7 d  that the 
evidence is not sufficient to warrant n conviction of Ihc intrnl charged. 
At most, the circumstances only raise a suspicion of drfendant's 1nirl)ose. 
: ~ c l  it was error in the court to p t ~ n i t  Itre jury to consider tlien~. (Etntc  
v. Nrcly ,  74 N. U., 425, overrnled.) 

INDICTVENT for an assault with intent to commit rape, tried at Fall 
Term, 1881, of ROCKINGITAM Superior Court, before G'utlger, J. 

The prosecutrix testified that about the first of Noveml-)cr, 1881, 
she left her house a t  the cotton factory, near Lcaksville, in Rocking- 
ham County, about 8 o'clock in the morning, intending to visit lier 
mother in-law, who resided about one mile north-west of tlic factory; 
tha t  she was carrying with her a child in a baby-carriage, which s l~c  
pushed before lier, and was accompanied by a small boy, some five 
or six years of age; that she soon passed the house of the defendant, 
which is a house used as a tcncrncnt for operatives, and had pro- 
ceedcd half way to her mother-in-law's, when she met a female ac- 
quaintance, who was going to the factory, and had some convcrsa- 
tion with her, and continuctl her journey; soon after passing 
the "half way tree," she heard some one say, '(halt, I intend to (659) 
ride in that  carriage;" she turned, saw thc defendant, and said, 
"sir?" and he replied, "if you don't halt in a minute, I'll kill you when 
I get hold of you." She tlicn began to run and call for hcr mother-in- 
law to comc to her. The drfendant kcpt running aftcr her, tclling her 
t o  stop, and thrcatening to kill her if she did not stop, and continued 
to halloo to  her to stop, uritil slic got to tlhe gatc, where a colored wo- 
man met her, and she turned to show her the man, but he was 
gone. Shc told the colored woman and her mother-in-law ahout the 
mattcr-sent for her husband-descrihcd the clothes of dcfendant, 
whorl1 she had never seen but once bcfore, mlien on inquiry she was 
told it  was James Massey. When lic first called her, he was about 
seventy-five yards from lher. I n  lier flight ?lie pushed the bahy-carriage 
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before her. Her mother-in-law hcard her cries. Thcre was other 
evidence, lout it is not material to the inquiry. 

The defendant's counscl insisted that from the facts and circum- 
stances developed by tllc tcstiinony, there was no evidcnce fit to  be 
left to  the jury as to the intent charged; and tlic matter of intent was 
left so much in the dark that the court sliould charge tlie jury that  
they could not reasonably convict the dcfcndant of the inttwt charged. 
Rut the judge, feeling himself bound by the decision in i\reely's case, 
74 N. C., 425, dcclincd to  give the instruction asked, and left the 
matter to  tlie jury. Defendant excepted. Verdict of guilty, judg- 
ment, appeal by defendant. 

Attorney General, for the State. 
Messrs. Reade, Busbee & Ri~sbee, for defendant. 

ASHE, J .  That tlie dcfendant is guilty of an assault, according t o  
tllc testinmny of the prosecutrix, there can be no question; but we 

are of thc opinion the evidence in the case did not warrant the 
(660) jury in convicting him of the intent charged, and that the court 

erred in not submitting to  tlie jury the instruction asked by 
defendant. 

We think the jury should have been instructed that  there was no 
evidence, or a t  least none reasonably sufficient, to  maintain the charge 
against the defendant of an assault on the witness, with a felonious 
intent to  have carnal knowledge of her person by force and against her 
 ill Sucli a charge would have been substantially that  asked for by 
defendant. But as the case was left to  the jury without any in- 
structions, they were a t  liberty to infer that  the evidcnce was sufficient 
to warrant tlrcm in finding the dcfendant guilty of the assault with 
intcnt. I n  this consists the error. Where a judge rcfuses to  instruct the 
jury that the evidcnce docs not prove the offence charged in the in- 
dictment, it is good ground for exception. 

I n  order to convict a defendant on the charge of an assault with in- 
tent to  commit rape, tlie cvidence should show not only an assault 
but that the defcndant intended to gratify his passion on the person 
of the wornan, and that  he intended to do so, at, all events, notwith- 
standing any rcsistancc on her part. Roscoe Cr. Ev., 310; Rex v. 
Lloyd, 7 C. & P., 318; Joice u. State of Georgia, 53 Ga. Rep., 50. 

When the act of a person may reasonably be attributed to two or 
more motives, tlie one criminal and the other not, thc humanity of our 
law ascribe it  to that  which is not criminal. "It is neither charity nor 
common sense nor law, to  infer the worst intent which tlic facts will 
:ztlinit of. Thc reversc is the rule of justice and law. If the facts will 
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rcasonably admit tlie inference of an intent, wliicli though inilnoraP 
is not criminal, we are hound to infer that intent." Stale v. Reely, 
74 N. C., 425. Dissenting opinion. Every man is presumed to bc 
innocent until the contrary is proved, and it is a well established rule 
in criminal cases, that if there is any rensonahle hypothesis 
upon which the circurnstances are consistent with the innocence (661) 
of the party accused, the court should instruct the jury to ac- 
quit, for the reason the proof fails to sustain the charge. The guilt of 
a person is not to  be inferred because the facts :we consistent with 
his guilt, but they must be inconsistent with his innocencc. 

Even conceding tliat the defendant pursued tlie prosecuting witness 
with the intent of gratifying his lustful desires upon her, does i t  follow 
tliat he intended to do so "forcibly and against her will?" That is 
an essential element of tlie crime charged, and must be proved. It 
must be established by evidence that does move than raise a nicre 
suspicion, a conjecture or possibility, for "evidence which merely 
sliows i t  possible for the fact in issue to be as alleged, or which raises 
a mere conjecture that  it is so, is an insufficient foundation for a vcr- 
dict, and should not be left to the jury." Matthis v. Matthis, 48 N. C., 
132; Sutton v. Madre, 47 N. C., 320; W7ttkowsky v. Wasson, 71 N. C., 
451 ; Stote v. Rryson, 82 N. C., 576 

Tliere is no evidence in this case, in our opinion, from ~vhicli a jury 
might reasonably come to tlic conclusion tliat the defendant intendcd 
t o  have carnal knowledge of the person of the prosecutrix, a t  all haz- 
ards and against her will. At most, the circunlstances only raised a 
suspicion of his purpose, and therefor(\ should not have been left 
t o  the consideration of tlic jury. 

I n  the case of v. Ale?dl ,  14 Gray, 115, which was an indictment 
for an assault with intent to commit rape, tlie court say: "The nature 
of the charge presupposes that the intent was not carried out. It is 
therefore necessary that  tlie acts and conduct of the prisoner should 
be shown to be such tliat there can be no reasonable doubt as to  the 
criminal intent. If these acts and conduct are equivocal or equally 
consistent with the abscnce of the felonious intent charged in 
the indictment, then i,t is clear tliat they are insufficit~rit to  war- (662) 
rant a verdict of guilty." 

Tlic Attorney General relied upon il'eely's case. The opinion tlierc, 
was delivered by the late Cliicf Justice, to whose eminent abilities and 
learning we are always d~sposcd to yield a becoming deference; but 
i t  was a divided court; there was a dissenting opinion filed by Mr. 
Justice RODMAN and concurred in by Mr. Justice BYNGM, both higlily 
distinguishcd for their learning anti legal acumen; and after a careful 
consideration of the different views of the question presented by these 
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eminent jurists, me feel constrained to differ from the majority of tlie 
court, and adopt the reasoning and conclusion of the dissenting opin- 
ion, as enunciating the correct principlc applicable to the caw. 

A venire d c  novo must therefore be awarded the defendant. Let 
this bc certified. 

Error. Venzrc de novo. 

Cited: S. v. White, 89 N.C. 465; S. v. Mitchell, 89 N.C. ,523; S. v. 
Powell, 94 N.C. 970; S. v. McBryde, 97 N.C. 396; AS. v. Jeffreys, 117 
N.C. 744, 747; S. v. Deberry, 123 N.C. 704; AS. v. Garner, 129 N.C. 539, 
542; S. v. Adams, 133 N.C. 671; S. v. Smith, 136 N.C. 686; S. v. Gar- 
land, 138 N.C. 683; 8. v. West, 152 N.C. 833; S. v. Hawkins, 155 N.C. 
472; S. v. Rogers, 166 N.C. 390; S. v. Onkley, 176 N.C. 757; S. v. Gray, 
180 N.C. 704; S. v. Hill, 181 N.C. 560; S. v. Blackwelder, 382 N.C. 905; 
8. v. Kimaid, 183 N.C. 717; S. v. Allen, 186 N.C. 307, 310; S. v. Dison, 
187 N.C. &55; 8. v. McT,eod, 196 N.C. 545; S. v. Allen, 197 5 . C .  686; 
S. v. McLcod, 198 N.C. 654; S. v. Johnson, 199 N.C. 431; S. v. Ship- 
man, 202 N.C. 535 ; S. v. Carler, 204 N.C. 305 ; S. v. Jones, 222 N.C. 
38; S. v. Gay, 224 N.C. 143; S. v. Walsh, 224 N.C. 221 ; S. v. Shoup, 
226 N.C. 73; 8. I) .  Burgess, 226 N.C. 771; 8. v. Moore, 227 N.C. 327, 
328; S. v. IIarvey, 228N.C. 65; S. v. Heater, 229 N.C. 541; S. u. Hovis, 
233 N.C. 364; S. 2). Webb, 233 N.C. 387; 9. v. Jarrell, 233 N.C. 746; 
S. v. Burnette, 242 N.C. 172. 

1. I t  w:~s error to qnash ;In indictnient frimred n i~der  the act of IS'i!l, ~11. 323 
(ami~nding the act of 1875, ch. 166) cEi:~rging that  defendant "did enter a 
d ~ e l l i n g  house in the night time othern7ise than by breakinq." and coil- 
t a i i i i~~g  other ncXcess:1ry averments. 

2. The act. I)g cwnstrnction of thr  court. ~nrrlirs it  ;I misdemeanor for  ails- 
person to wilfi~lly break inlo ;I store honw, etc , o r  " t o  eritcr i ~ t o  a dn ell- 
iiig honse in the night tiinc, oll~erwisr than by breakin:.." 

INDICTMENT under tllc statute for entering into a d-cr-~liing housc 
in the night time otherwise than by breaking, tried a t  Fall 

(663) Term, 1881, of VANCE Superior Court, before Gudger, J .  
Thc indictment is as follows: Thc jurors for the state upon 

their oaths present, that JTillis Hughes, late of Vancc County aforesaid, 

508 
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on the first day of August, 1881, with force and arms at and in the 
county aforesaid, a dwelling house of one E. (2. Davis there situate, then 
occupied by one Frank Ward, about the hour of eleven on the night of 
the same day, unlawfully and wilfully did cntcr otherwise than by 
breaking, with intent the goods and chattels and moneys of the said 
E. G. Davis in the said dwelling house then and therc being, then and 
therc feloniously and wilfully to steal, take and carry away, contrary 
t o  the form of the statute in such caw made and provided, and against 
the peace and dignity of tlic state. 

Before the jury were impanelled, the defendant, through his counsel, 
moved to quash the indictment. His Honor sustained tlic motion and 
order the bill to  be quashed, and the solicitor for the state appealed. 

Attorney General, for the  Stnte. 
N o  cozrnsel for defendant. 

ASIIE:, J. The indictment was preferred under the act of 1874-5, ch. 
166, as amended by the act of 1879, ch. 323. The act of 1874-5 is entitled 
"An act to  punish breaking into an uninhabited house with intent t o  
commit a felony," and provides that  any person who shall wilfully 
beak into a store house where any merchandise or otllcr personal prop- 
erty is kept, or any uninhabited housc with illtent to  comnit a felony, 
shall be guilty of a misdemeanor, and on conviction thereof shall be 
punished by imprisonment in the county jail or state's prison, for not 
less than four months nor more than ten years. 

Tlie act of 1879, entitled "An act t o  punish the entering of a dwelling 
l~ouse in the night time otherwise than by breaking," amended 
the act of 1874-5, by inserting after the word "housc," and bc- (664) 
fore the word "with," in thc fourth linc of scction one of said 
act, the following, "or any tiwelling liousc in the night time otherwise 
than by breaking," making the act of 1875-5 read: "That any person 
who shall wilfully break into a store house where any merchandise or 
other personal property is kept, or any uninhabited house or any dwcll- 
ing house in the night time otherwise than by breaking, with intent to  
cornmit a felony, sllall be guilty of a misderiic~anor, and on conviction 
thereof shall be punished by imprisonment in the county jail or statc's 
prison for not less than four months nor more than ten years." 

So it seems by a literal construction of the act, i t  is made a misde- 
meanor to  break into a dwelling house in the night time otllerwisc than 
by breaking, with intent to  comnlit a felony. Rut such a construction 
i b  inscnsiblc. And cvcry intelprchtion that  leads t o  an absurdity ought 
to be rciectet-l. The internretation which renders a statute null and void 
cannot 1)c admlttcd; it is'an absurdity to say that after it is reduced to 
terms it ~ilcitns nothing. 

.?09 
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It ought to  bc interpreted in such a inanner as that  i t  may have 
effect, and not be found vain and illustive. Potters Dwarris, 1). 128. 
The same author on page 144 says "that statutes must he 1ntcq)retcd 
according to the intent and meaning, and not always according to the 
letter, and whenever the intcnt can be discovered, i t  should be followed 
with reason and discretion, though such construction seem contrary t o  
the letter of the statute; this is the rule whcn the words of the statute 
are obscure." And whencvcr any words of a statute are doubtful or 
obscure, the inlrntion of the legislature is to be resorted to in order to  
find thc meaning of the words. T i .  8. v. Frecman, 3 Howard, 565. 

Applying these rules of exposition to  the act in question, as it stands 
aincndcd, i t  is evident it was the intention of the legislature to  

(665) make it a penal offence, to wilfully break into a store house whcrc 
merchandise, etc., is kept, or into an uninhabited house, or to  

wilfully enter into a dwelling house in the night otherwke than by 
breaking, with intcnt to commit a felony. 

Of the objcct and intcnt of the amendment to the act, thcrc can he no 
doubt. Thc lam liad already provided for the punishment of burglar- 
iously breaking into a dwelling house in the night time with intent t o  
commit a felony; but there was no law which made it  a penal offence t o  
cnter a dwelling housc in the night by other means than a burglarious 
breaking with intent to  commit a felony, as was illustrated in the case 
of State v. Henry, 31 N. C., 463, in which it  was hcld not to br burglary 
where the owner, by the stratagem of thc trespasser, was decoyed to a 
distance from his housc, leaving his door unfastened, and his fanlily 
neglected to fasten it after his departure, and the trcspasser after a few 
rninut,es entered the house without breaking any part, but through the 
unfastened door, with intent to  conimit a felony. It was the object and 
intent of the amcndintnt to  make cases lilic this indictablc. And whcn 
the intention of the legislature is so ~nanifest, it is the duty of the courts 
to effectuate thiit intention, if it is possible to  do so, by any reasonable 
construction, however obscure and ambiguous the language of the 
statute rnay be. 

Governed by this principle, wc therefore hold that  thc act must be 
construcd as if i t  read, "or to enter into a dwelling house in the night 
otherwise than by breaking." The words to  e n t w  must be supplied by 
intendment to  bring scnsc out of the anlendment and suhscrve the 
purpose of the law makers. 

Thcrc is error. The judgment of t,he court below is reversed. Let 
this be certified that  further proceedings may be had in conformity to  
this opinion and thc law. 

Error. Reversed. 

Cited: S. v. Mun~ford ,  227 N.C. 134. 
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STATE v. BRISTOW EIIWARDS. 
(666) 

Indictment-Larceny. 

A and R, owners of a mill, employed C as a miller, giving him one-third of the 
toll received, as  comprnsation for keeping the mill, and the flour alleged 
to have been stolen was niadc of undivided toll wheat; Held that  in the 
indictment the ownership of the flour was not properly laid in the miller, 
but  i t  should have been charged to be the property of A and others. 

INDICTMENT for larccny tried a t  Spring Term, 1881, of ROCKINGHAM 
Superior Court, before Avery, J. 

The dcfcndant was charged with stealing flour, the property of P. J. 
Waynick. It appeared in evidence that thc said P. J. Waynick was a 
miller in the employment of T.  C. Moore and Elisha Wade, who werc 
the ownel-s of the mill, and the said Waynicli had cntire charge of the 
mill and profits. The toll received was divided equally between P. J. 
Waynick and the said Moore and Wade, the said Waynick receiving 
one-third thereof as a compensation for keeping the mill. 

The flour taken was made by grinding a half bushel of the undivided 
toll wheat, the said wheat having been run through the mill just after 
cleaning, and put in a sack which was set in a box in the mill-house, 
from which it was taken. 

The dcfendant7s counsel asked the court to charge the jury, that the 
ownership of the flour was not properly laid in P. J. Waynick, but that 
the bill should have charged that it was the property of said Moore, 
Wade and Waynick. 

But his Honor refused this instruction and charged the jury, "that if 
the said P. J. Waynick was the miller, and had entire charge of the mill, 
and if the flour taken was made from wheat in which the said 
Waynick had an undivided interest, as a part of his compensa- (667) 
tion for kccping the mill, then he was a bailee, and the jury would 
find that the propcrty was his as charged in the bill of indictment. The 
jury found a verdict of guilty. Judgment, appeal by defendant. 

Attorney General, for the State. 
No counsel for the defendant. 

ASHE, J. The case of the State v. Patterson, 68 N. C., 292, is decisive 
of this case. There, the defendant was indicted for larceny in stealing 
cotton, which was charged in the indictment as the property of W. M. 
Ballard '(and another." The proof was that the cotton was raised by 
W. M. Ballard on the plantation of J. D. Pcmberton, under a verbal 
agreement that Ballard was to pay Pcmberton one-half of the cotton 
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raised; the cotton was stored in the gin-house on the plantation and had 
not been divided when stolen. Pemberton testified that he considwed 
the cotton as belonging to himself and Ballard. Upon this proof the 
counsel for the defendant insisted that the cotton until divided was in 
law the sole property of W. M. Ballard, and that the ownership was 
improperly charged in the bill of indictment as being the property of 
W. M. Ballard and another, and that under that bill of indictment the 
defendant could not be convicted. 

His Honor refused to charge as requested, and held that the owner- 
ship of the property was properly laid in the indictment, in accordance 
with Rev. Code, ch. 35, sec. 19. This court sustained the ruling and 
affirmed the judgment. 

The facts of this case bear such close analogy to those of the case 
under consideration, that the authority of its decision must govern us in 
holding there was error. 

Let this be certified that a venire de novo may be awarded. 
Error. Venire de novo. 

Cited: Gray v. Warehouse Co., 181 N.C. 170. 

Indictrr~ent-Perjury-~4dminist ration of Oath-Material Matter. 

1. An indictment need not necessarily be signed by any one. 
2. On trial of an indictment for perjury, an exception was taken that no wit- 

ness testified that  defendant repeated the words "so help me God," a s  
prescribed by the statute ; Held, i t  being affirmatively shown that a n  oath 
was administered, the presumption is that i t  was rightfully done. 

3. Where the perjury assigned was in the falsity of a n  oath made by defendant 
on trial of A for larceny, and there was evidence showing that some of 
the stolen articles were found in the possession of A ;  1IeZd that the testi- 
mony of this defendant, given on said larceny trial, that  he receix ed other 
of the stolen articles from A, bears upon a iuatter rnaierial to the issue. 

INDIC~MENT for perjury, tried a t  Fall Term, 1881, of MITCHELL Supe- 
rior Court, before Seymour, J .  

The defendant was indicted for perjury, alleged to have bccn com- 
mitted in the trial of an indictment for larceny, against one James 
Taylor and four others, had at  Fall Term, 1872, of Mitchell Superior 
Court. 
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The solicitor of the district being absent a t  that term, thc presiding 
judge appointed J. W. Bowman, Esq., to  act as such pro tempore, who 
prepared the bill of indictment against the said Taylor and others, and 
signed tlie same in his own name as solicitor. 

The larceny charged upon Taylor and his co-defendants, was the 
taking of some pigs, the pi-opcrty of one V7iseman; and the evldcnce 
offered on the trial went to  show that two of the stolen pigs had been 
found in thc possession of the present defendant, and being examined 
in regard thereto, he tcstified that  be had received them from tlie 
said Taylor; and the perjury was allcged t o  have consisted in the (669) 
falsity of that  statement. 

On the t,rial of the defendant, a t  Fall Tcrin, 1881, two witnesses testi- 
fied that  he was sworn in the usual may upon thc Bible, but no one 
could reincmber that  he repeated tlic words, "so help me, God," before 
kissing the book. 

For the defence three cxceptions were taken: 
1. That  the original indictment against Taylor and others being 

signed by Mr. Bowman instead of the regular solicitor was not sufficient 
to  constitute the case as one in court. 

2. Tha t  inasmuch as no witness testified tha t  he repeated the words 
"so help me God," as prescribed in the statute, i t  did not appear that he 
had taken an oath, the violation of which was in law perjury. 

3. That  since the other evidence, introduced in the trial of the indict- 
ment against Taylor and others, showed that  others of the stolen pigs 
had been found in the actual possession of Taylor, i t  was not inaterial to  
show that  those found in the defendant's possession had been rcceivecl 
from him, and therefore thc dcfcndant's testimony, alleged to be false, 
was given with refercnce t o  an immaterial matter and could not sup- 
port the charge of perjury against him. 

The exceptions were overruled. Verdict of guilty, judgment, appeal 
by defendant. 

Attonzey Gcnerai, for the Stnte. 
No counsel for defendant. 

RUFFIN, J .  This court is of the opinion that  no one of the dcfend- 
ant's exceptions is well takcn. 

I. The signature of the prosecuting officer, while usually attached t o  
the indictment, forms no part of it, and is in no manner essential to  its 
~a l i d i t~y .  The indictment is not his work, but is the act of the grand 
jury dcclared in open court, and need not be signed by any one; 
and if i t  be, i t  is mere surplusage and cannot vitiate it. Stnte v. (670) 
Vincent, 4 N. C., 493; Sfafe v. COX, 28 N. C., 440. 
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11. The administration of an oath to a witness is an official act of 
the court; and it being shown affirmatively that an oath was adniinis- 
tered to the defendant in open court on the Bible, a presumption arises 
that i t  was rightly done. The maxim olnnia presumuntur rite esse acta 
applies in no case with greater effect than to official acts of this nature, 
the minute and particular details of which, wllile important, are not 
likely to attract such attention as to insure their being accurately re- 
membered. 

111. We presume the other point, as to the immateriality of ttic evi- 
dence given in by the defendant, the alleged falsity of which is the 
subject of this prosecution, could hardly have been seriously taken. If 
a number of articles of any kind be stolen, the greater the number of 
them that  can be traced to the possession of a party accused, the greater 
the probability of his guilt must be-and certainly, in no point of view 
could i t  be considered an immaterial circumstance to show that all of 
the missing articles came recently to his possession. 

There is on error. Let this be certified to the court below, to tlie end 
that the matter may be proceeded in according to law. 

No error. Affirmed. 

Cited: S. v. Arr~old, 107 X.C. 864; S. v. McBroom, 127 N.C. 536; 
S. v. Sultan, 142 N.C. 573; S. v. Pitt, 166 N.C. 269; S. v. Xhemwell, 180 
N.C. 719. 

(671) 
STATE V. CHARLES WILLIAMS. 

Forgery-Common Law Punishment. 

One convicted of forgery a t  common law was subject to corporal punishment, 
but imprisonment in the penitentiary or county jail is substituted in lieu 
thereof by Battle's Revisal, ch. 32, see. 29. 

INDICTMENT for forgery tried a t  November Special Term, 1881, of 
NEW HANOVER Criminal Court, bcfore Meares, J. 

The defendants, Charles Williams and John Deal, were found guilty 
by tlie jury, and the court sentenced each of them to be imprisoned in 
the penitentiary for two years, from which judgnicnt they appealed, 
assigning as error, that as the bill of indictment is drawn a t  common 
law, and not under the statute, a sentencc of imprisonment in a peni- 
tentiary upon their conviction was not warranted by tlie common law. 
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Attorney General, for the State. 
iMessrs. Russell & Ricaud, for defendants. 

SMITH, C. J. Upon the conviction of the defendants of the joint 
forgery specified in the bill of indictment, they were sentenced each to 
confinement in the state prison for the tcrm of two years. From the 
judgment both appeal, and assign as error that the offence charged is 
not within the statute, and being but a misdemeanor is not punishable 
a t  common law with corporal punishment, and hcnce not with that 
imposed which is its substitute. It has been already decided that an 
indictment for the false making of a written order, such as that de- 
scribed, without averments of a disposing power in the person whose 
name is used to obtain the goods or money, and of a corrcspond- 
ing duty in the person on whom the order is drawn to comply (672) 
with it, is not sufficient under the statute, but good a t  common 
law. State V. Lamb, 65 N. C., 419; State v. Leak, 80 N. C., 403. 

The general assembly in 1869, enacted that every crime or offence 
whatever, heretofore punishable by the laws of North Carolina when 
the present constitution went into effect, with whipping, or other cor- 
poral punishment, shall hereafter, in lieu of such corporal punishment, 
be punished by imprisonment in the state's prison, or county jail, for 
not less than four months nor more than ten years. Bat. Rev., ch. 32, 
sec. 29. 

If then corporal punishment could be administcred in any form upon 
a conviction of the offence as recognized by the common law, the 
offender may now be sent to the state's prison for a term within the 
prescribed limits and the judgment pronounced for a term within those 
limits, is with warrant of law. The text writers and early adjudicated 
cases, show, that the pillory was usually adjudged a t  common law where 
the conviction was of an infamous crime, such as forgery and perjury, 
(7 Com. Dig., 534,) and whatever diffcrences of opinion may have been 
entertained, as to the subject matter of the offence, there is a general 
concurrence among them, that this form of punishment may be inflicted 
for the common law offence. Thus, forgery is defined by BLACKSTONE 
and by others as  "the fraudulent making or alteration of a writing to 
the prejudice of another man's rights," (4 Com., 247,) and he adds, 
"the offender may suffer fine, imprisonnicnt and pillory;" and in 4 Bac. 
Abr., Title, Forgery, i t  is dcclared that the offender is punishable with 
fine and imprisonment and such other corporal punishment as the court 
in its discretion may think propcr. 

I n  the case of King v. W w d ,  2 Lord Ray., 1461, where the informa- 
tion charged the forgery of a written order for a disposal of certain 
goods mentioned in an accompanying schedule, the question of the 
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(673) writings, for the false and fraudulent making of which the of- 
fender was liable a t  common law, was fully considered on a 

motion in arrest of judgment. In support of the motion i t  was insisted 
that the crime a t  common law could only be committed by the falsifi- 
cation of records and instruments of a public nature, and perhaps of 
deeds. Numerous cases were referred to, in which a wider scope had 
been given to the common law, and in accordance with these prece- 
dents the court overruled the motion, and ordered the prisoner '(to stand 
in the pillory before Westminster-Hall gate, and to pay a fine of 500 
pounds." This decision is said "to have settled the rule that the coun- 
terfeiting of any writing with a fraudulent intent, whereby anothcr may 
be prejudiced, is forgery a t  common law." 2 East, 361 ; 2 Russell, 350. 

So King v. O'Brian, 7 Mod., 378, for a similar offence the prisoner was 
adjudged "to stand in the pillory for one hour" and pay a fine of five 
pounds. 

l'revious to the adoption of the constitution of 1868, which abolishes 
all forms of corporal punishment, except the death penalty limited to a 
fcw specified crimes, it was enacted that "the punishment of the pillory 
shall be used only for crimes that are infamous, or done in secrecy or 
malice, or done with deceit and intent to defraud." Rev. Code, ch. 34, 
sec. 120. 

The result is that in cases where the pillory could have been adjudged 
against an offender, he may now be made to undergo the substituted 
punishment of confinement in the penitentiary. 

There is therefore no error, and this will be certified to the end that 
the court may proceed to judgment. 

No error. Affirmed. 

(674) 
S T A T E  v. HENRY EASON.  

False Pretence-.-Indic.tment. 

A n  indictment for false pretence charging that  defendant wilfully, knowingly, 
falsely and feloniously prctendrd to the prosecutor that he had cut for him, 
for the use of another, twenty cords of wood, whereas in truth and in fact 
he had not cut the same, and by means of said false pretence did obtain 
from the prosecutor three dollars in money, with intent, ete., is sufficient. 
The averment that  the act was done with felonious intent is surplusage-- 
calling the misdemeanor a felony does not make i t  a felony. 

INDICTMENT for false pretence tried at  Spring Tcrm, 1881, of CHOWAN 
Superior Court, before Gilmer, J. 
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The indictment is as follows: The jurors for the state upon their oath 
present that Henry Eason, late of the county of Chowan, with force 
and arms at,  and in said county, on the first day of April, 1881, design- 
ing and intcnding to cheat and defraud K. R. Pendleton, out of his goods 
and moneys, chattels and property, did unlawfully, wilfully, designedly, 
falsely, and feloniously and knowingly pretend to the said K. R. Pendle- 
ton, that he, the said Henry Eason, had cut for him, for the use of J. A. 
Woodard, twenty cords of wood, whereas in truth and in fact, he, the 
said Henry Eason, had not cut for him, the said K. R. Pendleton, for 
the use of said J .  A. Woodard, twenty cords of wood, as he the said 
Henry Eason then well knew to be false, by color and means of which 
said false pretence he the said Henry Eason did then and there unlaw- 
fully and with felonious intent obtain from the said K. R. Pendleton to 
the amount of three dollars, being then and there the property of the 
said K. R. Pendleton with felonious intent to cheat and defraud 
the said K. R. Pendleton contrary to the form of the statute in (675) 
such case made and provided and against the peace and dignity 
of the state. 

The jury found the defendant guilty in manner and form as charged 
in the bill of indictment. There was a motion in arrest of judgment. 
The motion was sustained, and the solicitor appealed. 

Attorney General, for the State. 
Messrs. Gillia?n & Gatling, for defendant. 

ASHE, .J. To constitute the crime of "false pretence" under section 
67, chapter 32, Battle's Revisal, there must be a false pretence of a 
subsisting fact; the pretence must be knowingly false; the money, goods, 
or thing of value of the person defrauded, must be unlawfully obtained 
by means of the false pretence, and with the intent to cheat and defraud 
him of the same. State v. Phifer, 65 N.  C., 321; State v. Jones, 70 N.  C., 
75; Bishop Cr. Law, sccs. 397, 409; Archbold, 246. 

As nothing in the record indicating the dcfect in the bill of indictment, 
upon which the motion in arrest was made, and no exception to the 
ruling of the court stated, we are a t  a loss to ascertain upon what ground 
the judgment was arrested in the court below. For the indictment con- 
tains averments of evcry essential element of the offence of "false pre- 
tence." It avers that the defendant knowingly and falsely pretended to 
K. It. Pendleton that he had cut for him for the use of J. A. Woodard 
twenty cords of wood, whereas he had not cut twenty cords of wood, 
and by means of the said false pretence had unlawfully obtained from 
the said K. R. Pendleton three dollars of the money of the said K. R. 
Pendleton with the intent to cheat and defraud the said K. R. Pendle- 
ton of the same. 

517 
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The indictment is drawn after the usual form of precedents (Arch- 
bold, 245,) except that it avers that the false pretence was made 

(676) with a felonious intent, but that is mere surplusage. The indict- 
ment is for the misdemeanor under the statute, and calling i t  a 

felony or charging the act to be felonious, does not make i t  a felony. 
State v. Slagle, 82 N. C., 653; State v. Upchurch, 31 N. C., 454. 

Finding no defect in the indictment, nor in the record as perfected 
and brought up by certiorari, the judgment of the court below must be 
reversed. 

Let this be certified that further proceedings may be had in conform- 
ity to this opinion and the law. 

Error. Reversed. 

Cited: S. v. Dickson, 88 N.C. 645; S. v. Mikle, 94 N.C. 847; S. v. 
Sherrill, 95 N.C. 666; S. v. Whedhee, 152 N.C. 782. 

STATE v. NOAH TOWNSEND. 

1. In  an indictment for libel, the alleged libellous matter must be set out 
arrording t o  i t s  tenor. Tenor imports idewtity, and whenever that  is de- 
stroyed, either by the omission or adoption of any one word, however 
slight the sense may be affected, it is fatal to  the indictment. 

2. To give the substance is not sufficient; though the misuse or  omission of a 
letter which works no such change in a word a s  to make of it a different 
one, will not be treated a s  a fatal variance. 

INDICTMENT for libel, removed from Catawba and tried at Fall Term, 
1881, of CALDWELL Superior Court, before Seymour, J. 

The defendant is charged with libel on one P. C. Henkel, the prose- 
cutor. The indictment contains but one count in which there are but 
two specifications of libellous matter as contained in a printed card 

- published by the defendant. The first is that he published of and con- 
cerning the prosecutor matters "according to the tenor and effect 

(677) following, that is to say: It is true P. C. Henkel has been shaking 
his coon skin in the church paper, and in many other ways en- 

deavoring to manufacture public sentiment in his favor, and to do this, 
he, the said Henkel, has not only employed his friends as instruments, 
but has resortcd to the foul means of false testimony and secret con- 
spiracy." The second is that in another part of said card, he published 
of any concerning the prosecutor other matters "according to the tenor 
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and effect following, that is to say; That which made P. C. Henkel 
depose falsely on the witness stand a t  Hickory is the cause of this muss, 
and we told you in the other sheet what that was, viz.: The devil, the 
father of lies, the source of all ungodly conduct." 

On the trial, after making proof of its publication by the defendant, 
the state solicitor proceeded to rcad the card to the jury, and when he 
came to the part cmbraced in thc second specification, the defendant 
objected to the reading, on the ground that there was a variance be- 
tween the matter as contained in the card and as set out in the indict- 
ment--the variance consisting in the omission in the lattcr of the word 
"all," which in the card preceded thc words "this niuss," but the court 
holding the variance to be immaterial overruled the objection, and the 
defendant excepted. 

The court instructed the jury that each one of the specifications, as 
set out in tlle indictment, contained matter libellous per se, to which the 
defendant also excepted. 

Verdict of guilty, appeal by defendant. 

Attorney General, for the State. 
Mr. M. L. McCorlcle, for defendant. 

RUFFIN, J. We fully concur in the opinion cxpressed by his Honor, 
that the matter contained jn the card and copied into the indictment, 
is libellous in its naturc. 

I ts  tendency to degrade tlle prosecutor and render him odious, (678) 
is patent; and therein it comes fully up to the requirements laid 
down by the authors when defining the offence of libel. Sterner rules 
are applied to written or printcd defamation than to verbal slander, 
because of the deliberation with which i t  is perpetrated, and the more 
permanent and extended consequences attending it. 

But i t  is needless to elaborate this part of the case, since according 
to our law, an error was committed with reference to the evidence 
offered and received in support of the second specification, such as 
entitles the defendant to a trial by another jury. 

As contained in that part of the card, the words are as follows: "That 
which made P. C. Hcnkcl depose falsely on the witness stand a t  Hickory 
is the cause of all this m~css," etc. As set out in the indictment, they are 
the same, except that the word "all" preceding the words "this muss," is 
omitted. 

According to the current of authorities, beginning with the oldest 
and extending to the latest, and almost wholly unbroken, libel belongs 
to that class of cases, in which it is held to be absolutely necessary to 
set out in the indictment the alleged libellous matter according to its 
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tenor. Rex v. Bun-, 12 Mod., 218; Wood v. Brown, 6 Taunt., 168; P 
Russell, 352; 2 Rish. Cr. Pro., scc. 744; State v. Sweeny, 10 Sergt. & R., 
173; State v. Wright, 1 Cush., 46; State v. Brotunlow, 7 Hump., 63; 
Whitaker v. Freeman, 12 N. C., 271. The reason given for this is, that  
the court may be able, from an exact knowledge of the contents of the 
publication as seen in the record, to  form its judgment thereon; and 
tha t  the accused may, if hc please, demur, and thus have the opinion of 
the court, as a question of law, upon the sufficiency of the matter t o  
constitute libel, and thereby avoid submitting i t  as a mixed question 

to  thc jury. 
(679) Whenever necessary t o  be set out in the indictnient, the lad,  

to  be consistent, must require it  to  be proved as charged. 'Tis 
needless to cite authorities for this, or refer to  thc many cases in which 
slight variances have been held by the courts to  be fatal, as they arc all 
to  be found in the text books, and must be familiar. 

An unmistakable principle which runs through them all is, that  while 
the misuse or omission of a Ictter, which works no such change in a 
word as to  make of i t  a different one, will not be treated as a fatal 
variance, still, tenor imports identity, and whcnever that  is destroyed, 
either by the omission or adoption of any onc word, however slightly 
the sense may be affected, i t  will be so regarded. 

We are fully sensible of the fact that  this strictncss of pleading in 
criminal matters has given rise to  much criticism, as having a tendency 
t o  obstruct the course of public justice, and we would gladly avoid it  in 
this case if we could. But i t  is the duty of the courts to administer the 
law as they find it, and not to  amend it. TVc have no more right t o  
dcpart from this well established principle, tcchnical though it may be, 
than from any other well recognized rule of law. Noi are we sure but 
that, a t  last, i t  is the only safe rule to  pursue. To  admit the substance, 
only, to  be alleged and proved in such cases, would be to  opcn a wide 
door to  conjecture on the part of those, upon whom the duty should 
dcvoIve of determining when the substance had bccn sufficiently main- 
taincd; and soon one deviation from exactness would beget another, 
until finally all certainty, a t  which the law wisely aims and which is so 
imperatively demanded for the safety of the citizcn, mould be com- 
plctely lost. The most that  can be said against the rule is, that i t  
imposes upon the pleader the exercise of jnst so much carc and circum- 
spection as may be necessary t o  insure exactness; and surely that can 

be no good reason for dispensing with i t  altogether, a t  the risk 
(680) of introducing uncertainty into the administration of the law 

itself. 
The judgment of the court below is reversed and a venire de  n o w  

awarded. 
Error. Venire de novo. 

520 
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STATE v, .JAMES ALDRIUGE. 

Indictment-Slander o f  Women .  

An indictment under the act of 1879, ch. 156, for s lande~ing an innocent woman, 
must contain the averment that the woman is innocent. 

INDICTMENT tried a t  Spring Term, 1880, of CRAVEN Superior Court, 
before Gudger, J. 

The defendant was tried and convicted upon an indictment under the 
act of 1879, ch. 156, entitled "an act to make the slander of women 
indictable," and appealed from the judgment pronounced. 

The indictment is as follows: The jurors, etc., present, that James 
Aldridge, late of the county of Craven, on the 1st day of May, A. D. 
1879, with force and arms, a t  and in the county aforesaid, did unlaw- 
fully and wilfully attempt in a wanton and malicious manner to injure 
the reputation of one Holland Williams, by falsely stating that he had 
carnal intercourse with her, against the form of the statute in sucl~ case 
made and provided and against the peace and dignity of the state. 

Attorney General, for the State. 
No counsel for defendant. 

ASHE, J. The act under which this indictment was preferred (681) 
reads: "That any person who may attempt in a wanton and 
malicious manncr t o  destroy the reputation of an innocent woman by 
words written or spoken, which amounts to a charge of incontinency, 
shall be guilty of a crime, and on conviction thereof shall be fined or 
imprisoned a t  the discrction of the court." 

The object of the legislature in passing this act was to protect the 
character of innocent women, that is, chaste and virtuous women, 
against wanton and malicious attempts to destroy their reputation by 
charges of incontinency. It is for the protection only of innocent 
women, and as was said by Mr. Justice RUFFIN in the case of State v. 
McDaniel, 84 N. C., 805, "the innocency of the woman, who is the sub- 
ject of the attempt, lies a t  the very foundation of the offence, and con- 
stitutes its most essential element, its very sine qua non, and must of 
necessity be distinctly averred in the indictment." There is no such 
averment in this bill of indictment and in that particular i t  is defective, 
and the judgment of the court below must therefore be arrested. 

Lct this be ccrtified to the superior court of Craven County that the 
case may bc proceeded with according to law. 

Error. Reversed. 
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Cited: S. v. McIntosh, 92 N.C. 797; S. v. Edens, 95 N.C. 695; S. v. 
Moody, 98 N.C. 672; S. v. Grigg, 104 N.C. 884; S. v. Ferguson, 107 N.C. 
849; S. v. Bagwell, 107 N.C. 860; S. u. Johnson, 182 N.C. 886. 

STATE v. JOHN PURIFY. 

Indictment-Obstructing Highway. 

Where one was indicted for  obstructing a "public highway," and the proof was 
that  he obstructed a "private cartway ;" Held a variance. Whether a n  
indictment will lie for  obstructing a private cartway-Qui~re. 

(682) INDICTMENT for a nuisance in obstructing a highway, tried a t  
Fall Tern ,  1881, of CRAVEN Superior Court, before Gilmer, J. 

Upon the special verdict found by the jury, his Honor held that the 
defendant was not guilty as charged in the bill of indictment, and the 
solicitor for the state appealed. 

Attorney General, for the State. 
No counsel for defendant. 

RUFFIN, J. It is impossiblc to doubt the corrcctness of the judgment 
of the court below. 

The charge preferred against the defendant in the indictment is the 
obstruction of "a certain common and public highway leading from the 
dwelling house, etc., to  the public road, etc.," whereas the proof offered 
was, that hc had obstructed "a certain private cart-way, leading from 
the dwelling house, etc., to the public road," etc. 

Even if we should concede that an indictment would lie for obstruct- 
ing a private cart-way-which according to the authorities seems more 
than doubtful-still i t  must be truly charged, and not, as in this in- 
stance, as a public highway. 

A public highway is one established by public authority, and kept in 
order by the public, under the direction of the law; or else i t  is one 
used generally by the public for twenty years, and over which the public 
authorities have exerted control, and for the reparation of which they 
are responsible. State v. McDaniel, 53 N. C., 284; Boyden v. Achen- 
bach, 79 N. C., 539. 

A cart-way is as distinct as possible. Indeed, it is a way established 
by law for a person who has not the benefit of a public highway, and 
for that reason alone. Bat. Rev., ch. 104, see. 38. 
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Because of the variance between the allegations made in the indict- 
ment and the proof offered in support of them, the defendant was clearly 
entitled to an acquittal. 

No error. Affirmed. 

Cited: Kennedy v. Williams, 87 N.C. 8; Stewart v. Frink, 94 N.C. 
488; Warlick v. Lowman, 103 N.C. 124; Burwell v. Sneed, 104 N.C. 121 ; 
S. v. Summerfield, 107 N.C. 898; S. v. Wolf, 112 N.C. 894 ; S. v. Fisher, 
117 N.C. 739; S. v. Haynie, 169 N.C. 282; Waldroup v. Ferguson, 213 
N.C. 201; Hildebrand v. Telegraph Co., 219 N.C. 405; Chesson v. Jor- 
dan, 224 N.C. 291. 

STATE v. JOHN T. FREEM,4iV. 
(683) 

Towns and Cities-Police Oficer May Arrest Without Warrant. 

1. A police officer may arrest without warrant for violation of municipal ordi- 
nances, committed in his presence; but the offender must be taken before 
the mayor as  soon as  practicable, a warrant obtained and trial had. 

2. If  the arrest be made a t  a time and under such circumstances, a s  that  a trial 
cannot be had without delay, the officer may keep the oEender in  custody- 
commit him to jail or the "lock-up"-but if the officer be guilty of a gross 
abuse of authority, he is liable to indictment. 

INDICTMENT for an assault and false imprisonnlent, tried a t  Fall 
Term, 1881, of HENDERSON Superior Court, before McKoy, J. 

The evidence on the part of the state was that the prosecutor, King, 
betwcen the hours of ten and eleven o'clock a t  night, on the day of the 
alleged assault, was found by the defendant lying in a state of helpless 
intoxication on the side-walk in a street of the town of Hendersonville, 
with his head on the step of the post office. On that night there was an 
exhibition in the court-house, and persons returning to their homes 
from the court-house along the street had to walk around the prose- 
cutor; that defendant with the assistance of others took him up and 
carried him to the calaboose, and placed two blankets upon the floor, 
and laid him on them. During the night, the prosecutor awoke, thirsty, 
and called for water, which was furnished hiin by some one passing by, 
and a t  seven o'clock the next morning, the defendant informed the 
mayor of the arrest, who issued a warrant for the prosecutor to the 
defendant, (the marshal of the town,) who served it upon him and 
carried him before the mayor by whom he was tried and con- 
victed of a violation of ordinance No. 12 of the town. (684) 
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The ordinance is as follows: "That to be found in a helpless state 
of intoxication, or to be drunk and disorderly within the corporate 
limits of the town of Hendcrsonville, is declared a nuisance, and any 
person who may be guilty of such offence shall upon conviction thereof 
by the mayor forfeit and pay a fine not to exceed tcn dollars, or be 
imprisoned in the (lock-up' of said town for not more than five days, 
or both, a t  the discretion of the mayor." 

The defendant and King were friendly, and during the day preceding 
the arrest at  night, he advised King, a ho was then intoxicated, to go to 
his son's house in town or to the hotel, and offered to assist him. 

Upon the evidence the defendant's counsel askcd the court to charge 
the jury that the dcfendani was not guilty, which was declined, and the 
jury were instructed that if the defendant arrested the prosecutor witli- 
out process for a violation of a town ordinance in being helplessly drunk 
and lying on the street, and when there was no danger of an escape, 
and when no breach of the peace was being made, or any threatened 
breach of the peace, and carried him to the calaboose and shut him up 
during thc night, when the mayor was within a few hundred yards of 
the place of arrest, instead of carrying him before the mayor, the de- 
fendant would be guilty. Verdict of guilty, judgment, appeal by the 
defendant. 

Attorney General, for the State. 
No  counsel for thc defendant. 

ASHE, J. The defendant is the police officer of the incorporated town 
of I-Iendersonville. Such an officcr was unknown to thc common law. 
He is thc creature of a statute, and such an officer has and can only 

exercise such powers as he is authorized to do by the legislature, 
(685) expressly or derivatively. By the 23d section of chapter 111 of 

Battle's Revisal, i t  is provided that the town constable, as a 
peace officcr, shall have within the town all the powers of a constable in 
the county; and as a rninistcrial officer, he shall have the same power 
as a constable in the county to execute all process that may be issued by 
the mayor, and to enforce the ordinances and regulations of the coni- 
missioners, as they may direct. 

What then are the powers of a constablc in the county? I n  executing 
warrants and other process issued by justices of the peace, he is a min- 
isterial officer; in the apprehension of those who violate the law, he is a 
conservator of the peace. By the original and inherent power he pos- 
sesses, he may, for treason, felony, breach of the peace, and some mis- 
demeanors less than a felony committed in his view, apprehend the 
supposed offenders virlute oficii, without any warrant. Chitty Cr. 
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Law, 19. He inay arrest without warrant for affrays, riots and breaches 
of the peace, and for violent and disorderly acts and threats, committed 
in his presence; lie may arrest one in the act of exhibiting publicly an 
obscene picture, or of exposing his naked body, or of committing like 
offences against decency and morality. I Arch. Cr. Pl., 26, note 2. 
These last mentioned offences are nuisanccs, and drunkenness falls 
within the same category. If he may bc apprchended without warrant 
for these when conxnitted in the presence of the officer, we can see no 
reason why he may not upon view be arrested for public drunkenness; 
for when open and exposed to public view, it  becomes a nuisance and 
an indictable offence. State v. Waller, 7 N. C., 229. 

Holding that  a person may be arrested for drunkenness upon view, 
when it  is a public nuisance, the question occurs, what is the officer to  
do with the offender when he shall have been arrested without warrant. 
All the authorities agree that  he should be carried, as soon as 
conveniently may be, before some justice of the peacc. And if (686) 
he is arrested a t  a time and under such circumstances as he can- 
not be carried inirnediatcly before a justice, the officer inay keep him in 
custody, commit him to jail or the lock-up, or even tic him, according 
t o  the nature of the offence and the necessity of the casc. Arch. Cr. Pl., 
27; 2 ch. 13, see. 7; Dillon Mun. Corp., 271; State v. XtaLcup, 24 N.  C., 
50. In  this latter case where the prisoner was tied, i t  was held the 
officer was the judge of the necessity, but i f  he be guilty of a gross abuse 
of his authority, and do not act honestly according to his sense of right, 
but under pretcxt of duty is gratifying his malice, he is liable to  indict- 
ment. The jury must judge of his motive from the facts submitted 
to t,hem. 

I n  our casc therc was no gross abuse of official authority, and i t  
appears the officer acted honcstly and under no pretext of gratifying 
his malice, for the evidence discloses the fact, that  the defendant and 
the prosecutor were friendly, and that  on tlic day before the prosecutor 
was found lying in the street, the defendant had kindly remonstrated 
with him and advised him to go to  his 8011'~, and offcred to  go with him. 

The prosecutor was found lying lielplessly intoxicated upon the side- 
walk near the post office, which is generally a place much frcquented, 
opposing an obstruction to  all persons passing and repassing. The 
officer, as we think was his duty, arrested him. What was he to  do with 
him? He could not be expected t o  carry him to his own house, and it  
would have been a farce to  carry him before a justice for trial in his 
then condition. TVhile i t  is the duty of a peacc officer when he appre- 
hends an offender, whether with a warrant or without one, upon view, 
as in this case, t o  carry him a t  once before a justice or other tribunal 
having jurisdiction, the law is not unreasonable, and docs not require 
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that he should do so at  a late and unreasonable hour of the night, 
(687) but should do so a t  an early hour the next morning. That was 

done in this case. And we are of the opinion the officer did what 
it was lawful for him to do under the circumstances. The prosecutor 
was too much intoxicated to be tried, and it was too late for a trial if he 
had been sober. He carried him to the lock-up and made him as com- 
fortable as the circumstances would admit, and the next morning a t  
seven o'clock carried him before the magistrate of police. 

This case is distinguishable from those of State v. Parker, 75 N. C., 
249, and State v. James, 78 N. C., 455. In  the former the prosecutor 
was arrested for being intoxicated in violation of a town ordinance and 
imprisoned, not for safe keeping until he could be tried before a com- 
petent tribunal, but he was imprisoned until he became sober, and then 
released without being carried before a magistrate; and in the latter, 
the person arrested was committed to jail by the officer, after he had 
been carried before the justice by virtue of a warrant and tried, without 
any written mittimus. A magistrate has no right to send a man to 
prison by a verbal order, and the officer who executes such an order is 
not protected by it. 

There is error. The judgment of the superior court is reversed. Let 
this be certified. 

Error. Reversed. 

Cited: S. v. Hunter, 106 N.C. 708; 8. v. McAfee, 107 N.C. 816; S. v. 
Edwards, 126 N.C. 1053; Sossamon v. Cruse, 133 N.C. 475; Martin v. 
Houck, 141 N.C. 321; S. v. Loftin, 186 N.C. 206; Wilson v. Mooresville, 
222 N.C. 286,288; James v. R. R., 233 N.C. 599; S. v. Pillow, 234 N.C. 
148; Moser v. Fulk, 237 N.C. 306; S. v. Mobley, 240 N.C. 485, 486. 

STATE v. MATT. BRAGG. 

Larceny-Landlord a,nd Tenant-Evidence. 

On a trial of an indictment for larceny charging the defendant with stealing 
"seed cotton and lint cotton," evidence that  defendant took the gleanings 
of the cotton from the field, is not admissible. To render such evidence 
competent, the indictment should be framed under the statute, and describe 
the crop as  "growing, standing or ungathered" in the field, and cultivated 
for  food or market. 

(688) INDICTMENT for larceny tried a t  Spring Term, 1880, of NORTH- 
AMPTON Superior Court, before Gudger, J. 
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In  separate counts the bill of indictment charges the defendants, 
Matt. Bragg and Hugh Cain, with the larceny and felonious receiving 
of ten pounds of seed-cotton, and also of ten pounds'of lint cotton, 
specifying the value of each, the property of NI. W. Ransom, and upon 
trial before the inferior court of Northampton County, both were found 
guilty. 

Before thc jury the state offercd testimony to show that on a certain 
night in January, 1879, thc gin house on the plantation of said Ransom, 
some four miles distant from the town of Jackson, was entered and a 
considerable quantity of loose cotton stored therein, both in the seed 
and picked, taken and carried away. Tne ncxi day ihe iwo del'cncianis 
were met on the road leading thence towards Jackson, each with a bag 
of seed cotton, which they subsequently concealed behind a log, where 
it was found and recognized as corresponding with that stolen. 

The state also offered evidence that the defendant, Matt. Bragg, 
removed from the plantation of Ransom where he lived, on thc day 
preceding the theft, to  an adjoining plantation, known as "Mowfield," 
where the other defendant lived, and that he carried with him a lot of 
cotton, part of which his wife had gleaned from a field he had cultivated, 
and the residue from a ficld which had been cultivated by another 
tenant, who gave his consent to her gathering it. Both fields were culti- 
vated under a contract with the owner upon shares. Therc was other 
testimony, not necessary to mention, pointing to the defendants as the 
persons who entered thc gin house and implicating them in the 
criminal act. (689) 

The evidence of the removal of thc ungathered cotton from the 
fields was admitted, after objection to its pertinency under the form 
of the indictment, and the court charged the jury in relation thereto 
(and to this the defendants also except) in these words: 

"If the jury should believe that the cotton found in the sacks was 
gathered from the fields of M. W. Ransom cultivated on shares, with a 
felonious intent to deprive him of his part of the cotton, they should 
find thc defendants guilty; but if they should believe that the defend- 
ants took the cotton without a guilty knowledge or intent, or under a 
belief or misapprehension that they had a right to take it, then they 
should find them not guilty." 

The defendants moved for a new trial for the errors assigned, and 
being refused and judgment pronounced, the defendant, Matt. Bragg, 
appealed to the superior court. Upon a hearing in that court, the judge 
being of opinion that no error had been committed, affirmed the ruling 
of the inferior court, and directed his judgment to bc certified. From 
this judgment the defendant prayed an appeal to this court, which was 
denied, and thereupon he sued out a writ of certiorari, under which the 
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record is brought up, and we are required t o  review the regularity of 
the proceedings and the rulings in the trial court. 

Attorney General, for the State. 
No counsel for defendant. 

SMITH, C. J., aftcr stating the above. We think there was error com- 
mitted in receiving evidence of the gleanings of the cotton left in the 
fields, and in the directions given to the jury as to  its effect. The sub- 
ject matter of the larceny charged is "seed cotton" and ('lint cotton," 

terms which, unexpiained, seem to  designate the article, after i t  
(690) has been picked or taken from the plant, in its condition before 

and after its undergoing the process of separating the seed from 
the fibre or lint. I n  comnlerce i t  is sold in both states, and a contract 
of sale, describing it  in either way, would undoubtedly be understood 
as meaning the gathered and not the ungathered article in the field, 
unless there are other terms indicating a different intent. There is 
required a reasonable certainty in the designation of stolen property to  
enable the defendant to know and meet the specific charge if hc can, 
and to prote'ct himself if he cannot, from a second prosccution for the 
same offence. Xtate v. Clark, 30 N. C., 226; Xtate v. Horan, 61 N. C., 
571. 

Thus a charge of stealing two barrels of turpentine is not supported 
by proof of the taking of that  quantity from the box cut in the tree to  
receive and hold the descending sap. State v. Moore, 33 N. C., 70. 

The error in admitting the evidence is repeated in the instructions to 
the jury as t o  its legal sufficiency and effect. Growing or nislured cereal 
crops in the field are not the subject of larceny a t  common law, because 
before severance they partake of the nature of the realty and are not 
within the terms of the definition of the oflencc. 

The fclonious removal of "growing, standing, or ungaihercd indian 
corn, wheat, cotton, potatoes and rice," m7as made larceny by statute, 
and to the list of articles have been added terms of more comprehensive 
import-"fruit, vegetable or other product," restricted to  such as are 
"cultivated for food or market." Rev. Stat., ch. 34, sec. 24; Rev. Code, 
ch. 34, sec. 21; and Bat. Rev., ch. 32, sec. 20. 

But an indictment, admitting evidence in its support, under the 
statute, must designate the stolen article, as i t  is thcre described, as 
growing, standing or ungathered in the field, and not by the simple 
name i t  bcars after being gathered. Without these superadded words, 

the charge must be understood as referring to  the cotton after i t  
(691) is picked and put to  itself. And so an article not specially men- 

tioned in the act, but embraced in the generic word "product," 
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must not only be named, but described as having bcen "cultivated for 
food or market." Xtate v .  Liles, 78 N.  C., 496. This is in accordance 
with the adjudged cases. Xtate v. Turner, 66 N. C., 618; State v. Krider, 
78 N. C., 481; Xtate v .  Patrick, 79 N.  C., 655; Xtate v .  House, 65 N. C., 
315. 

For the error in allowing the testimony of the gleaning of the rem- 
nant of the crop left in the field, and the directions given thc jury as to 
its pertinency and sufficiency to sustain the allegations in the bill, there 
must be a new trial, and the superior court should have so adjudged 
upon the appeal. The judgment of the affirmation is tkcrefore reversed, 
and this will be ecrtificd to the end that furtllcr proceedings be had in 
accordance with this opinion. 

Error. Venire de novo. 

Cited: S. v. Ballard, 97 N.C. 447; S ,  v. Edwards, 190 N.C. 324; S. v. 
Johnson, 220 N.C. 779. 

STATE V. GEORGE COPELAND. 

Larceny-Landlord and Tenant. 

1. An indictment for larceny will not lie against a lessee or cropper for secretly 
appropriating the crop to his own use, even if done with a felonious intent, 
for the reason, that  under the act of 1877, ch. 283, he is in the actual pos- 
session of the same until a division is made. 

2. Where in such case the defendant cropper was hauling seed cotton to the 
lessor's gin, there was proof that  he threw a sack thereof off the wagon 
by the road-side, and returned to the spot a t  night and carried the cotton 
away, which was afterwards found near defendant's house ; Hcld that  the 
act  of throwing i t  off the v a s  not an abandonment of his own pos- 
session, and the subsequent taking, no trespass upon the possession of the 
lessor. Held fwther, that if the cotton had been delivered to the lessor 
a t  the gin, giving him actual possession thereof, and the defendant had 
then secretly taken and carried it away, he would have been guilty of 
larceny. (Review of the landlord and tenant act, rights of parties and 
remedies thereunder, by ASHE, J.) 

INDICTMENT for larceny tried a t  Fall Term, 1881, of ANSON (692) 
Superior Court, before Graves, J. 

It was in evidence on the part of the state that the defendant was 
cultivating, as a cropper, n part of the land of one Mowery in Anson 
County. 

The defendant was to do the labor and Mowery was to furnish the 
team and implements, and was to have half of the crop, and defendant 
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was to pay for the supplies furnishcd him, and gather the crop and haul 
i t  on Mowery's wagon and with his team, to his gin house to be divided 
after it was ginned. At the time of harvesting, the defendant, among 
other cotton, gathered two bags of seed cotton, which was placed (on 
the same day it was gathered) on the wagon by the defendant, who also 
got on the wagon himself; and after going some distance the defendant 
thrcw the two bags of cotton off the wagon beside the wagon-way: The 
act was observed by one of the party, and brought to the attention of 
a witness who was examined by the state, who watched the cotton until 
about dark, when he saw the defendant comc and takc up the two bags 
and carry them off. After nightfall, Mowery and sonlc three or four 
others went to the house of the defendant,, and arrested him without a 
warrant. No threats were made or promises to induce him to confcss, 
but he was told he had better tell all he knew about it, and in conse- 
quence of what he said, the cotton was found about fifty yards from the 
defendant's house. There was a verdict of guilty, and the defendant 
moved for a new trial, assigning error in the charge to the jury. Motion 
refused, judgment, appeal by defendant. 

(693) Attorney General, for the State. 
Messrs. Burwell & Walker ,  for defendant. 

ASHE, J. Several errors were assigncd, but it is needless to consider 
any of them except that which allcges error in the instruction given by 
his Honor, "that if the defendant had feloniously takcn the cotton from 
the stalks growing in the field, and carried it away a t  the same time, 
he could not be convicted under this bill of indictment, but if he picked 
the cotton and put it in the sacks or bags and aftcrwards put it on the 
wagon, and then threw i t  off, and afterwards the same evening came and 
feloniously took and carried i t  away with the intent to steal it, the last 
taking would be larceny and the defendant could be convicted under 
the bill of indictment." 

There was clearly no error in the first part of the charge, and whether 
there was error in the latt,er part, or second proposition of the charge, 
presents the only question in the case for our dctermination. We are 
rclieved from the considcration of the qucstion, whethcr the defendant 
bore the relation of "tcnant or cropper" to Mowery, and of the diffcrent 
principles of law applicable to those relations, by the act of 1876-77, 
ch. 283. By that act i t  is provided that where land is leased or culti- 
vated by a cropper, unlcss otherwise agreed, the crops raiscd on said 
land shall be deemed to be in the possession of the lessor, until all the 
rents shall be paid and all the stipulations contained in the lease shall 
be performed, etc. ; and if any portion of the crop shall be removed from 
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the land by the tenant or cropper without the consent of the lessor, he 
may have his remedy by an action of claim and delivery. 

And i t  is provided by the second section of said act, that  whenever 
the lessor or his assigns shall get the actual possession of the crop, or 
any part thereof, othermrise than by the mode prescribed in the preced- 
ing section (i. e. by action of claim and delivery) and shall refuse 
or neglect, upon notice of five days, to make a fair division of the (694) 
crop, the lessee or cropper shall be entitled to  the remedy given 
in the action upon a claim for the delivery of personal property. While 
the first section of the act declaring that  the lessor shall be deemed to 
be in the possession of the crop, i t  a t  the same time, in the second sec- 
tion, recognjzes the actual possession in the lessee or cropper, until the 
division, or surrender of the same to the lessor, under the terms of an 
agreement. The lessor has no right under the act, when there is no 
agreement to that  effect, to  take the actual possession from the lessee 
or cropper, and can never do so, except when he obtains the same by 
an  action of claim and delivery, upon the removal of the crop by the 
lessee or cropper. 

And should he take the possession by any other means, the 1e:s ee or 
cropper may bring an action of claim and delivery against him, and 
recover the possession or damages, by complying with the requirements 
of the act. 

And by the third section of the act, upon a controversy arising be- 
tween the parties, and neither of them has availed himself of the pro- 
visions of the first and second sections, either of them may proceed to 
have the matter determined by a justice of the peace, or the superior 
court of the county, as the one or the other of these tribunals may have 
jurisdiction; but i t  is provided that  if the lessee or cropper shall give 
the bond required by the act, he shall retain the possession of the crop. 
The lessor under this proceeding can only get possession by giving the 
bond required by the fourth section of the act, upon the failure of the 
lessee or cropper t o  give bond. 

Notwithstanding the provisions of the first section, the whole tenor 
of the act contemplates the right of the lessee or cropper to  hold the 
actual possession, until such time as a division shall be made. 

When the lessee or cropper is thus authorized to hold the actual 
possession of the crop against the lessor, can it  be, that  he is (695) 
liable to  an indictment for larceny for secretly appropriating the 
crop or any part thereof to  his own use, even if done with a felonious 
intent? 

Larceny is the felonious taking and carrying away the personal goods 
of another, with the intention of appropriating the same to one's own 
use, or causa lucri, without the consent of the owner. To constitute the 
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offence, there must be a taking which is as essential an ingredient of the 
crime as the asportation. "Taking is a material part of larceny, but 
i t  may be presumed from the possession of the property." "M7hen there 
is no trespass in taking the goods, there can be no felony in carrying 
them away." 2 Wharton Crim. Law, see. 1802. 

I n  England it was long doubted whether, as a lodger had a special 
property in the goods let with the lodgings, the stealing of them was 
larceny, and it  was a t  length held by a majority of the judges that i t  
was not. This decision was made in the case of Rex v. Moore, Show., 
50, and the ground of the decision was that  the lodger and not the 
landlord had the possession, during the time for which the lodgings were 
let, and therefore the landlord could not maintain trespass for taking 
the goods. ('Regularly," says LORD HALE, (vol. 1, p. 515), "a man 
cannot commit felony of goods whenever he hath property. If A and 
B be joint tenants or tenants in common of an horse, and A takes the 
horse, possibly animo fwandi, yet this is not felony, because one tenant 
in common, taking the whole, doth but what by the law he may do." 
The reason for this is, that  there is in fact no taking, for he is already 
in possession; i t  is merely the subject of an action of account. Archb. 
C. L., p. 181. 

The same doctrine applies to  bailees a t  common law. 
The principle is that  felony cannot be committed by a person having 

a legal possession of goods; as for instance "a watchmaker to  whom a 
watch was given by the owner for the purpose of having it  regu- 

(696) lated, disposed of the watch, and applied the proceeds to his own 
purposes; i t  was held that  this was no larceny, as the watch- 

maker had in the first instance obtained the possession of the watch 
rightfully, and as, unless there was a taking in the first instance anirno 
furandi, no subsequent dealing with the chattel could amount to lar- 
ceny." 2 Wharton Criminal Law, sec. 1861, and references in note 31. 

To  apply these principles to  our own case, the defendant as a cropper 
under Mowery had picked the cotton and put i t  in sacks; the sacks 
containing the cotton were placed by him upon the wagon of Mowery to 
be hauled, according to the agreement, to  his gin, where i t  was to be 
ginned, and then divided; the defendant a t  the same time got on the 
wagon with the cotton, and it  was not out of his actual possession until 
thrown off by him beside the road, which was no abandonment of his 
possession. His possession was not only rightful and exclusive, but he 
had an interest in the cotton. The possession of Mowery by virtue of 
the act of 1876-77 was a t  most only constructive. The act of throwing 
off the cotton cannot be held to  be a trespass upon his possession, for 
he never had an actual possession, or right t o  the actual possession, 
until delivered a t  his gin; so that, there was no taking in any legal sense, 
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and as the act of the defendant was wanting in that  essential element 
of the crime of larceny, there was error in the instructions given by 
the judge t o  the jury. 

If the defendant had delivered the cotton to  Mowery a t  his gin, 
thereby giving him the actual possession thereof, and had then secretly 
taken and carried i t  away, there can be no doubt he would have been 
guilty of larceny, as he would have been upon the facts of this case but 
for the legislative enactment. 

There is error. Let this be certified to  the su~er ior  court of Anson 
that  a venire de novo may be awarded. 

Error. Venire de novo. 

Cited: 8. v. Webb, 87 N.C. 559; S. v. McCoy, 89 N.C. 468; S. v. King, 
98 N.C. 650; Jordan v. Bryan, 103 N.C. 64; S. v. Ruffin, 164 S .C .  417. 

STATE V. L. R. SPELLER. , 

(697) 

Indictment-Carrying Concealed Weapons. 

1. Carrying a pistol concealed in violation of the act of 1879, ch. 127, eren for 
self-protection, is not excused by a communication of threats of riolence 
made against the defendant. 

2. By article one, section twenty-four, of the constitution, the "right to keep 
and bear arms" shall not be infringed, but the "practice of carrying 
concealed weapons" may be prohibited; and eren without this constitu- 
tional provision, the court say that  the legislature may by lam regulate 
the right to bear arms in a manner conducive to the public peace. 

INDICTMENT for misdemeanor tried a t  Fall Term, 1881, of WASHING- 
TOK Superior Court, before Bennett, J. 

The defendant was charged with carrying a concealed weapon con- 
trary t o  the statute-Acts 1879, ch. 127. 

At the trial, one Cahoon was introduced as a witness by the state, 
and testified that  he saw the defendant have a pistol a t  a certain place, 
away from his own premises. The pistol was concealed in the pocket 
of his pants. This was on Monday after the defendant and one Jenkins 
had a difficulty on Saturday, when Jenkins had attempted to cut him 
with a razor. The defendant's counsel proposed to ask this witness 
what the defendant said as to the possession of the pistol, but on objec- 
tion on the part of the state, was not permitted to  do so. 

It was further given in evidence by the state that after their difficulty 
on Saturday, Jenkins and defendant, each applied for and procured a 
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state warrant against the other. When the officer having the warrant 
against the defendant arrested him on Monday, he asked him if he had 
a weapon, and was told that he did not, but on searching him found a 

pistol concealed in the hip pocket of his pants. 
(698) On the part of the defence i t  was shown that after the difficulty 

on Saturday, Jenkins had threatened the defendant with violence, 
and that his threats had been communicated to the defendant. 

The defendant himself was examined as a witness, and his counsel 
proposed to ask him whether Jenkins had assaulted him with a razor 
on the Saturday before his arrest on Monday, but upon objection on 
the part of the state, i t  was not allowed. The defendant then testified 
that he was not the owner of the pistol, and that he had procured i t  
after the assault upon him, and after he had been informed of the 
threats made by Jenkins to take his life. He got it to defend himself, 
and out of fear of Jenkins, from whom he lived only about one-half 
mile. He lived four miles from the nearest justice, and a mile and a 
half from the nearest peace officer. 

The defendant's counsel asked the court to charge the jury if the 
defendant had reason to believe, and did believe, that his life was in 
danger, and took the pistol with him solely for his own protection, while 
he sought a justice to complain to, he would not be guilty. 

His Honor declined so to charge, and instructed the jury that if they 
were satisfied that the defendant when not upon his own premises had 
carried the pistol concealed about his person, he was guilty under the 
statute, even though Jenkins had assaulted him, and made threats 
against him, and he had procured the pistol and carried it in conse- 
quence of those th~eats .  Verdict of guilty, judgment, appeal by de- 
fendant. 

Attorney General, for the Xtate. 
Mr. W .  A.  Moore, for defendant. 

RUFFIN, J. This court is of the opinion that neither one of the de- 
fendant's exceptions should be sustained. The first, if for no 

(699) other reason, because the case fails to set out the purpose of the 
declaration of the defendant, which he sought to make proof of, 

and which was excluded by the court; and we therefore cannot see its 
pertinency, or know that any harm came to the defendant on account 
of its exclusion. 

It would be a vain thing to disturb a verdict and judgment because 
of the exclusion of testimony which ought not, and from its very nature 
could not, have any bearing upon the case, and to avoid doing a vain 
thing, the courts invariably require it of him who complains of the 
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improper exclusion of testimony, that  he should plainly set forth in his 
exception its purport, or substance, in order that  i t  may be seen to be 
relevant, and such as might aid the jury in making up their verdict. 

We might not feel disposed to enforce this rule in all its rigor against 
a defendant in a criminal action, so long as we could see that  there was 
a chance even of his being injured by it. But in a case like the present, 
where the defendant himself became a witness and testified, directly, 
t o  what he sought to  establish, indirectly, by his declarations made a t  
the time, we can have no hesitation in doing so. The only possible 
advantage he could have derived from the rejected testimony, was its 
tendency t o  confirm his sworn statement, that  he carried the pistol 
because of his apprehended danger, and taking that  statement to be 
true, while it  possibly might have influenced the court in affixing the 
punishment, i t  should not have had, as we shall presently see, any 
weight with the jury in determining the issue as to  the guilt or inno- 
cency of the defendant. 

The exception taken to the charge of the court, as we are told a t  the 
bar, is based upon the supposed unconstitutionality of the statute under 
which the defendant is prosecuted, and the lack of lawful power in the 
legislature to  deprive a citizen a t  any time of his right to  bear arms, 
and especially when needed to repel a threatened assault from 
which great bodily harm might reasonably be apprehended. (700 

We concede the full force of the ingenious argument made by 
counsel upon this point, but cannot admit its application to  the statute 
in question. The distinction between the "right to keep and bear arms," 
and "the practice of  carrying concealed u)eaponsU is plainly observed in 
the constitution of this state. The first, i t  is declared, shall not be in- 
fringed, while the latter may be prohibited. Art. I, sec. 24. 

As to  the surest inhibition that  could be put upon this practice deemed 
so hurtful as to  be the subject of express mention in the organic law 
of the state, the legislature has seen fit t o  enact that  a t  no time, and 
under no circumstances, except when upon his own premises, shall any 
person carry a deadly weapon concealed about his person, and it  is the 
strict duty of the courts, whenever an occasion offers, to  uphold a law 
thus sanctioned and approved. But without any constitutional pro- 
vision whatever on the subject, can it  be doubted that  the legislature 
might by law regulate this right t o  bear arms-as they do all other 
rights whether inherent or otherwise-and require it  to  be exercised in 
a manner conducive to  the peace and safety of the public? This is as 
far as this statute assumes to  go. It does not say that  a citizen when 
beset with danger shall not provide for his security by wearing such 
arms as may be essential to  that  end; but simply that  if he does do so, 
he must wear them openly, and so as to be seen by those with whom 
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he may come in contact. The right to  wear secret weapons is no more 
essential to  the protection of one man than another, and surely it  can- 
not be supposed that the law intends that  an  unwary advantage should 
be taken even of an enemy. Hence i t  takes no note whether the secret 
carrying be done in a spirit of foolish reckIessness, or from a sense of 
apprehended danger, but in either case declares i t  to  be unlawful. In- 

deed, were there any difference made, we might expect i t  to be 
(701) against one who felt himself t o  be under some pressure of neces- 

sity, since in his case the mischievous consequences intended to 
be avoided, might the more reasonably be anticipated. And it  would 
be a strange passage in the history of legislation to  enact that  i t  shall 
be unlawful for any person to carry concealed weapons about his person, 
except when i t  may be supposed he shall have occasion to use them. 
This disposes of the defendant's last exception. 

If the fact that  he had been previously assaulted could furnish no 
justification, or in any way affect the issue to  be tried by the jury, i t  
was certainly proper to  exclude the evidence with regard to it. 

No error. Affirmed. 

Cited: S. v. Dixon, 114 N.C. 852; S. v. Reams, 121 N.C. 557; S. v. 
Woodlief, 172 N.C. 888; S. v. Kerner, 181 N.C. 575; S. v. Mangum, 187 
N.C. 479. 

STATE v. HIRAM ROT'EN. 

Indictment-Carrying Concealed Weapons. 

On trial of a n  indictment under the act  of 1879, ch. 127, for carrying a weapon 
concealed, it was shown that defendant had two pistols buckled around 
him without scabbards and naked on a belt, on the outside of his clothing ; 
Held that the presumption of concealment raised by the statute was re- 
butted and the defendant not guilty. But  if the privilege of carrying arms 
in such manner should be abused, the party would be liable to indictment 
a t  common law, under the rule laid down in Huntley's case, 25 R'. C., 418. 

APPEAL from the inferior court heard at Fall Term, 1881, of ASHE 
Superior Court, before Seymour, J. 

The defendant was indicted in the inferior court of Ashe County 
for carrying a pistol concealed about his person while off his own 

premises. 
(702) The jury returned a special verdict which was as follows: "We 

find that  the defendant on the 24th day of December, 1880, went 
to  Horse Creek Store with two pistols buckled around him without 
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scabbards and naked on a belt on the outside of his clothing, and off his 
own premises. If that  is unlawful we find him guilty, if not, we find 
him not guilty." Upon this verdict the court passed sentence upon the 
defendant, and he appealed to the superior court, and that  court held 
there was error, reversed the judgment below, and ordered the defendant 
to  be discharged, from which judgment the solicitor for the state ap- 
pealed to  this court. 

Attorney-General, for the State. 
S o  counsel for defendant. 

ASHE, J. The defendant was indicted under the act of 1879, ch. 127, 
which makes it  an indictable offence for a person, except on his own 
premises, "to carry concealed about his person any pistol, bowie-knife, 
dirk, dagger, slung-shot, loaded cane, brass, iron or metallic knuckles, 
or other deadly weapon of like kind," and the fourth section of said act, 
provides that, "any person being off his own premises and having upon 
his person any deadly weapon described in section one, such possession 
shall be prima facie. evidence of the concealment thereof." 

The evident intention of the legislature in passing this statute was to  
prohibit the pernicious practice of going secretly armed, and thereby 
prevent the dangerous use of deadly weapons in sudden personal con- 
flicts, in which oftentimes an undue advantage is taken of the unwary. 
We see nothing in the statute that  prohibits the carrying of the pre- 
scribed weapons openly about the person. 

But i t  is contended on the part of the state that  the fourth section of 
the act makes the possession of such a weapon prima facie evidence of 
its concealment, however carried, whether open to view or con- 
cealed. But what is prima facie evidence of a fact? It is sim- (703) 
ply such evidence in judgment of law, as is sufficient to  establish 
the fact, and if not rebutted remains sufficient for the purpose. I t s  effect 
is to  shift the burden of proof from the state to the defendant, tha t  is all. 

Admitting the full force of the position assumed by the state, i t  must 
be that if in the development of the evidence of the case i t  should be 
shown that  the weapon was carried openly and in view to every one, the 
legal presumption would be rebutted. I n  the case of Doggett v. R. R. 
Co., 81 N. C., 459, where the defendant was indicted for killing stock 
under section 11, chapter 16, of Battle's Revisal, which makes the kill- 
ing or injury of stock by cars running on a railroad, if prosecuted within 
six months, prima facie evidence of  negligence, this court held that  the 
effect of the act was ('the shifting the burden of proof from the plaintiff 
to  the defendant, and requiring the latter to show the circumstances, 
and repel the legal presumption. But when the facts are fully disclosed, 
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and there is no controversy as to them, the court must decide whether 
they make out a case of negligence, and if they fail to do this, the de- 
fendant is not to be held liable." 

When then in this case the jury in their special verdict find that the 
pistol mas carried by the defendant buckled around him, without scab- 
bard and naked in a belt, on the outside of his clothing, the fact found 
by the jury repels the prima fade  evidence of concealment, and it was 
equivalent to finding the fact, that there was no concealment, and the 
court upon such a finding could not do otherwise than hold that the 
state had failed to establish its charge against the defendant. 

To constitute the offense, there must be a concealment. MThen the 
proof shows there was no concealment, there is no violation of the stat- 

ute. It would be a contradiction in terms to hold that a person 
(704) conceals that which he carries about him openly and to the view 

of everybody. The legislature in our opinion never intended to 
make i t  an indictable offence to carry such arms as are described in the 
1st section of the act-openly and in view. 

The construction here given to the statute might seem to ascribe to 
the legislature the intention of giving sanction to the open wearing of 
arms. The answer to that is, simply, that the legislature has not for- 
bidden it, otherwise they would not have used the term "concealed." 

If the privilege of so wearing arms should be abused, the public is 
protected by the common law. "The offence of riding or going armed 
with unusual and dangerous weapons to the terror of the people, is an 
offence at  common law and is indictable in this state. A man may carry 
a gun for any lawful purpose of business or amusement, but he cannot 
go about with that or any other dangerous weapon to terrify and aIarm, 
and in such manner as naturally will terrify and alarm a peaceful 
people. I t  is the wicked purpose, and the mischievous result, which 
essentially constitute the crime." State v. Huntley, 25 N.C. 418. 

But the defendant in our case was indicted, not a t  common law, but 
for a violation of the statute, and for the reasons given we are of opinion 
there was no error in the judgment of the superior court. 

Let this be certified. 
No error. Affirmed. 

Cited: Randall v. R. R., 104 N.C. 421; 8. v. Miller, 112 N.C. 886; 
S. v. Baldwin, 162 N.C. 831; S. v. Pollard, 168 N.C. 124; S. v. Mangum, 
187 N.C. 479; S. v. Gregory, 203 N.C. 531. 
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STATE v. J. T. SMITH. 
(705) 

Witness-Defendant in State Case. 

A defendant in a criminal action is competent and compellable to testify for 
or against a co-defendant, provided his testimony does not criminate him- 
self. (Review of acts of assembly upon the rules of evidence, by ASHE, J.) 

IIVDICTMENT for assault and battery, tried a t  Fall Term, 1881, of 
WATAUGA Superior Court, before Seymour, J. 

The defendant was indicted jointly with one Green; and on the trial 
the state called Green as a witness against his co-defendant Smith, to  
which Smith excepted. 

It appeared to  the court, and the court so decided, that Green was an 
unwilling witness, and that  the truth could not be elicited from him 
without allowing the state t o  ask leading questions. The court there- 
upon allowed the state's counsel to  put leading questions to the witness, 
and the defendant Smith excepted. 

The state then called Smith as a witness against Green. He objected, 
and the court held that  he was competent and compelled to testify 
against his co-defendant. Several questions were then put to him, and 
upon his objection the court decided that he need not answer as his 
answers might criminate himself. The witness thereupon declined t o  
answer, and no testimony was given by him. The defendant Smith 
excepted to  the ruling of the court, allowing him to be called to the 
witness stand. 

Green mas acquitted by the jury and Smith found guilty, and there 
was judgment against him from which he appealed. 

Attorney-General, for the State. 
No counsel for defendant. 

ASHE! J. All the exceptions taken by the defendant bear upon (706) 
the question whether under the law as i t  now exists, a defendant 
in a criminal action is competent and compellable t o  testify against a 
co-defendant. 

There have been several changes in the law in this respect. The act 
of 1866, ch. 43, (Bat. Rev., ch. 43, sec. 15,) provided that the parties and 
persons in whose behalf any suit or other proceeding may be brought or 
defended, shall, except as hereinafter provided, be competent and com- 
pellable to  give evidence, in behalf of either or any of the parties to 
said suit or other proceeding. This act applied to  criminal as well as 
civil actions. 
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But the following section, (16 Bat. Rev.) which was supplemental t o  
the preceding section as a proviso, declared that  "nothing contained in 
the 15th section of this chapter shall render any person who in any 
criminal proceeding is charged with the commission of an indictable 
offence, competent or compellable to give evidence for or against him- 
self, or shall render any person compellable to  answer any question 
tending t o  criminate himself," etc. 

So much of this act as made it  lawful for co-defendants in the same 
indictment t o  testify for or against each other was repealed by the act 
of 1870, ch. 177. But this act was repealed by the act  of 1871, ch. 4, 
and the act of 1866, ch. 43, so far as i t  related to  criminal proceedings, 
was expressly re-enacted. And so stood the law until the act of 1881, 
ch. 110, by the first section of which the act of 1866 (Bat.  Rev., ch. 43, 
sec. 16,) was amended by striking out the words "competent or com- 
pellable to  give evidence for or against himself, or shall sender any 
person." 

With this amendment the section reads: "Kothing contained in the 
15th section of this chapter shall render any person, who in any crim- 
inal proceeding is charged with the commission of an indictable offence, 

compellable t o  answer any question tending to criminate him- 
(707) self," etc. It leaves intact the provisions of the 15th section, and 

if the act had stopped there, a defendant would have been compe- 
tent and compellable to testify for or against himself. But it is enacted 
by the 2nd section of this act, "that on the trial of all indictments, corn- 
plaints, or other proceedings against persons charged with the comn~is- 
sion of crimes, offences, and misdemeanors in the superior, inferior, 
criminal, and justice of the peace courts of the state, the person so 
charged shall a t  his own request, but not otherwise, be a competent wit- 
ness, and his failure to  make such request shall not create any presump- 
tion against him. 

~ h e - ~ u r ~ o s e  and effect of this section was to  qualify and restrict the 
provisions of the said 15th section, so as to  make i t  lawful for a defend- 
ant to  testify in his own behalf if he choose to do so, but not otherwise. 

It does not repeal or affect in any manner the provisions of that 
section by which a defendant in a criminal action is made competent 
and compellable to  testify for or against a co-defendant, provided his 
testimony does not criminate himself. The defendant Green then was a 
competent witness against his co-defendant Smith, and Smith against 
Green. 

The exception to the ruling of his Honor as to allowing the solicitor 
to  put leading questions to  the witness Green cannot be sustained. He 
was a competent witness, and when lie was put on the witness stand, he 
occupied the same position of any other witness. He  was under the 
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same obligation to  speak the truth and the whole truth-unless it  should 
criminate himself. H e  was entitled t o  the same privileges and t o  receive 
the same protection, equally liable to  be impeached and discredited, and 
alike subject to  all the rules of evidence. State v. Efler, 85 N. C., 585. 

There is no error. Let this be certified that  further proceedings may 
be had agreeably to  this opinion and the law. 

No error. Affirmed. 

Cited: S. v. Weaver, 93 N.C. 600; S. v. Frixell, 111 N.C. 724; S. v. 
Medley, 178 N.C. 712; S. v. Perry, 210 K.C. 797; S. v. Howard, 222 N.C. 
292; S. v. hTorton, 222 N.C. 420. 

STATE v. JACOB WOOL. 
(708) 

Selling Liquor on Sunday. 

A licensed retail liquor dealer is indictable under the act of 1877, ch. 38, for 
selling liquor on Sunday, except on t h e  prescription of n phl{sician a ~ d  for  
medica l  purposes, even though the same be bought for and used by a sick 
person, and the defendant so informed a t  the time of the sale. 

INDICTMEXT for misdemeanor, tried a t  Fall Term, 1881, of CHOWAN 
Superior Court, before Bennett, J. 

The defendant was tried and convicted for selling spirituous liquor on 
Sunday, without having a physician's prescription, and not for medical 
purposes. 

The defendant a t  the time of the sale was a retail liquor dealer in the 
county of Chowan, duly licensed, and sold to  one Joseph Jones, on 
Sunday, a pint of spirituous liquor, the said Jones a t  the time not having 
a prescription from a physician, but the same was bought for a sick 
person, and the defendant was so informed a t  the time, and the liquor 
was used by said sick person. Verdict of guilty, judgment, appeal by 
defendant. 

Attorney General, for the State. 
Messrs. Gilliam & Gatling, for defendant. 

ASHE, J .  The indictment was preferred against the defendant for a 
violation of the act of 1877, ch. 38, the first section of which reads: 
"That i t  shall be unlawful for any person to sell spirit'uous or malt or 
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other intoxicating liquors on Sunday except on the prescription of a 
physician and for medicaI purposes." 

The object of the legislature in passing this act, was, to prevent the 
traffic in intoxicating liquors on the Sabbath day. Before its 

(709) passage, the licensed dealer could sell as well on that as on any 
other day of the week; and so might have done the unlicensed 

dealer, if he sold under the prescription of a physician and for a medical 
purpose. State v. Wray, 72 N. C., 253. The act then in no way affected 
the rights of an unlicensed dealer, for he, according to that decision, 
had the right to  do what is allowed him to do by the act, that is, to sell 
on Sunday, bona fide, for a medical purpose upon the prescription of a 
physician, and the only effect of the act was t o  restrict the franchise of 
him who had license to  sell by a measure less than a quart, 

We can well imagine many cases where it  would be a hardship not t o  
be allowed to sell spirituous liquor for medical purposes, where the 
prescription of a physician is not, or could not be obtained, 'but the 
legislature has seen proper to  attach both qualifications to the right of 
selling on Sunday, and we must administer the law as the Paw-makers 
have seen proper to  declare it. 

There is no error. Let this be certified to  the superior court of 
Chowan that  further proceedings may be had. 

No error. Agrmed. 

Cited: S. v. Bryson, 90 N.C. 748; S. v. McBrayer, 98 E.C. 623; S. v. 
Dalton, 101 N.C. 682; S. v. Kittelle, 110 N.C. 561, 585, 587. 

I n  Long v. Gooch, from Halifax: 

This was a motion by the plaintiffs to  be allowed to file exceptions t o  
the report of a referee in a case pending in Halifax superior court. The 
judge granted the motion and the defendants appealed. 

SMITH, C. J. The referee made his report, embodying his findings of 
law and fact a t  Spring Term, 1880, and being ad~e r se  to the 

(710) plaintiffs, they were allowed thirty days in which to except. No 
exceptions being filed, the two defendants who had answered the 

complaint, moved the court a t  the next and each successi~e term for an 
order of confirmation. The motion was not acted on a t  two of the 
terms, in consequence of the absence of the papers in the, cause; a t  
another, a continuance was granted; and a t  Fall Term, 1881, the pre- 
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siding judge gave "leave to  the plaintiffs, upon payment of all the costs 
accrued since the filing of the report of the referee, to file the exceptions 
tendered, the cause to be heard a t  chambers as of this term." The 
exceptions are confined t o  the referee's conclusions of law, and purport 
in the caption t o  have been filed at Spring Term, 1880. 

The defendants appeal from the refusal of his Honor to  grant the 
motion to  confirm, and the order permitting exceptions to be filed in 
the cause. 

The principle has been too long settled and recognized to be open to 
discussion, that  orders made in the progress of a cause, such as this now 
the subject of complaint, rest in the sound discretion of the judge, and 
may allow or refuse them as he may deem right and proper under the 
special circumstances of the case, and his action is not under the review- 
ing power of this court. This is declared in many of the cases to which 
our attention has been called in the argument, and results necessarily 
from the constitution of the court invested with an appellate jurisdic- 
tion, restricted, except under recent amendments, to the correction of 
errors in law committed by the inferior court. Simonton v .  Chipley, 
64 N. C., 152; Long v. Holt, 68 N.  C., 53; Childs v .  Marlen, Ib., 307; 
Moore v. Dickson, 74 N.  C., 423; State v .  Lindsey, 78 N.  C., 499. 

It is true the suggestion is made in some of the opinions, that cases 
may occur of judicial rulings so oppressive and unjust, and so repugnant 
to  the legal rights of suitors, as to warrant the interference of the 
court in the exercise of the supervisory jurisdiction conferred by (711) 
the constitution, "over the proceedings of the inferior court." 
Thus RODMAN, J., in Moore v .  Dickson, remarks: "Undoubtedly the 
granting or refusing a continuance is in the discretion of the judge below, 
and it  would require circumstances proving beyond doubt hardship and 
injustice to  induce this court to review his exercise of it, if in any case 
i t  has the power to do so." 4nd  B r n . n ~ ,  J. .  in like manner declares in 
State v .  Lindsey: " I t  is unnecessary for us to  say that in no case will 
this court review a refusal of a judge below to continue a case, for even 
if such right of review exists in any case, i t  does not appear in this case 
that  the discretion of the judge was in any wise abused." 

Nor does it become us to say under what circun~stances, if any such 
case be anticipated, this court would be constrained to interfere in the 
management of a cause committed to the judge who conducts it, but 
certainly no abuse of his discretion is disclosed in the record before us. 
How could a judge be expected to  enforce a trial and determine a mo- 
tion, when the papers are not present, and he can know nothing of the 
merits of the controversy, except from verbal statements? And how 
can we, without the facts which determined him to grant the continu- 
ance, declare i t  was not right and proper, or that  the allowance of the 
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filing of exceptions upon points of law alone, under the stringent con- 
ditions imposed, was an act of wrong to the appellants? It may have 
been eminently proper that  this privilege should be accorded, and such 
must have been the opinion of his Honor, or i t  would have been denied. 

A striking illustration of the improvidence of the attempted appeal 
is furnished in the fact, that  while a speedy hearing could have been 
obtained, and a decision had upon the exceptions under the order, an 

appeal even if successful would produce but a longer delay, and 
(712) would be fruitless, unless the exceptions are to  be rejected. 

We must reiterate our former rulings, that  the allowance of the 
exceptions, and the delay consequent upon it, are within the discretion 
of the court, and from its exercise no appeal lies. See ante 535, 540. 

PER CURIAM. Appeal dismissed. 

Cited: Thomas v. Myers, 87 N.C. 34; Levenson v. Elson, 88 X.C. 
184; Allison v .  Whittier, 101 N.C. 495. 

I n  Twitty v. Logan, froin Rutherford: 

SMITH, C. J. Upon the hearing of the defendant's motion to set aside 
the judgment under section 133 of the Code, his Honor finds the facts 
to  be these: 

At the special term of the superior court of Rutherford, held in 
August, 1880, and on the calling of the cause, the defendant's counsel 
announced that  he was not prepared to enter upon the trial in conse- 
quence of the absence of his client, and asked for a continuance. I n  
support of the motion the attending physician was introduced as a 
witness, and testified tha t  the defendant was unable from sickness to  be 
present, produced in a measure by excitement and over anxiety about 
several important suits pending in the court, as the time of trial ap- 
proached, and that  he had advised the defendant that  his attendance 
would imperil his life. The presiding judge thereupon stated that  no 
affidavit had been offered to show the necessity of the defendant's pres- 
ence, or that he could give any material testimony in his support, and 
ruled that the cause must be tried, but i t  would not be entered upon 
until the afternoon session. After deliberating, the defendant's counsel 
remarked that he would be no better prepared by the short interval 
allowed, and if compelled to  try he would begin a t  once. The jury were 

then empanelled, and after recess the trial proceeded, terminating 
(713) in a verdict and judgment for the plaintiff. The defendant ap- 
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pealed, but failing to  perfect his appeal under the statute, applied 
t o  this court for a writ of certiorari to bring up the record, which appli- 
cation was pending a t  the time the present motion was acted on. 

The judge also sets out the substance of the defendant's affidavit, 
offered in support of his motion for relief, in which he assigns his health 
and physical condition, and the advice of his physician, as the reasons 
for non-attendance upon the trial; and that, if present, he would have 
testified t o  the value of the rents he had collected, with which, assessed, 
as damages, for detaining the land in dispute, he is charged by the find- 
ing of the jury; and also to  the value of permanent improvements put 
on the premises, adding his assurance of the validity of his own title. 
The court finds that  no claim for betterments is set up in the answer, 
and the object of the action was the enforcement of a lien upon the land 
for the remaining unpaid purchase money, the defendant asserting a 
claim to the land derived from a sale by the sheriff under an execution 
against the debtor. Upon these facts his Honor declined to disturb the 
former proceeding, and refused the defendant's motion. From this 
ruling he appeals. 

1. The rendition of the judgment upon the verdict is not the subject- 
matter of the complaint, so much as the preceding order requiring the 
trial to  proceed, and denying the application for the postponement. The 
control and regulation of judicial proceedings which involve no substan- 
tial right must rest largely in the breast of the presiding judge, and, in 
the ordering or deferring a trial, according to his estimate of the merits 
of the particular case. Certainly when the discretion has not been 
grossly abused to the manifest wrong and oppression of a litigant party, 
if in any case, its exercise will not be revised by this court. At the 
present term we have refused to entertain an appeal from the 
refusal of the judge to  compel a trial and an order of continu- (714) 
ance, although there had been great renlissness on the part of the 
appellee; and the refusal to  continue and an order for the trial, the 
correlative proposition, if the point now presented, and it is not before 
us in the appeal, must be disposed of in a similar manner. 

2. The judgment, though the consequence of the trial enforced upon 
the defendant, was not "taken against him through his mistake, inad- 
vertence, surprise or excusabIe neglect," for 11e was represented by 
counsel, and his case presented to  the jury. 

The application does not fall within the provisions of the statute. 
Boyden v. Williams, 80 N. C., 95. 

3. The error, or wrong, if such there be, and we see no evidence of 
either, is in the ruling of the court, and not an irregularity subject to  
correction a t  a subsequent term. To allow the correction of the erro- 
neous ruling of one judge at a subsequent term presided over by another, 
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would be in effect -lo confer upon the latter a supervision over the deci- 
sions of the former, a proposition the very statement of which is its own 
refutation. We have a t  the present term refused to review the ruling, 
which the present motion seeks to  reverse in another method, in denying 
the defendant's application for a certiorari; for stronger reasons must 
we affirm the action of the judge in his refusal to  set aside the judgment. 
We refer to  the following cases: Badger v. Daniel, 82 N.  C., 468; State 
v.  Vann,  84 N. C., 722; Spaugh v. Boner, 85 N. C., 208; Tourgee Code, 
sec. 299, and notes. 

No error. Affirmed. 

Cited: Clemmons v. Field, 99 N.C. 402; Cumnzings v. Swepson, 124 
N.C. 584; Chappall v. Stallings, 237 N.C. 216. 

I n  Rollins v. Henry, from Buncombe 

SMITH, C. J .  The petition to rehear directs attention to an omission 
on the part of the court, in the opinion delivered, (84 N. C., 569,) to  

notice and dispose of an exception thus stated in the record: The 
(715) court further charged the jury that  the judgment in Gudger, Ea'r, 

v. W .  L. Rollins, execution thereon, the sheriff's sale under it, and 
his deed t o  the plaintiffs, passed the legal title to the plaintiffs. De- 
fendant excepted. 

It is insisted that  this direction is erroneous and entitles the defendant 
to  a new trial. The argument is that inasmuch as the deed under which 
the defendant acquired title conveys the land charged with a liability 
for the notes given in part of the consideration, and creates a lien for 
their security, the land was not subject to  sale under execution for their 
payment, and no estate passed by virtue of the sheriff's deed, in analogy 
to the ruling in Camp v. Coae, 18 N. C., 52. We do not concur in this 
view. That case is decided upon a construction of the act of 1812 which 
authorizes a sale under execution of the debtor's equity of redemption, 
and legal right of redemption in lands, and it  is held not to extend to a 
sale for the mortgage debt itself, but to  have been intended for the bene- 
fit of other creditors, including perhaps other debts not secured in the 
mortgage, due the mortgagee. The decision rests upon a consideration 
of the insurmountable embarrassments to  be met in putting a literal 
interpretation on the words of the act, pointed out in the opinion, and 
the inherent absurdity of selling an estate subject to  incumbrance and 
in that  condition, and whose value is determined by adding the sum bid 
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to  that  secured, and a t  the same time extinguishing in whole or in part 
the incumbering debt itself. I n  other words, while an encumbered 
estate, as such, is sold, the purchaser gets an unincumbered estate, 
which he did not buy. 

The facts of the present case place it  wholly outside of scope of the 
rule announced in Camp v. Coxe, and other subsequent affirming cases, 
and of the reasoning by which it is supported. 

Here, no equity of redemption or trust estate residing in the (716) 
debtor has been sold, but his legal estate in the land, so that  by 
its conversion into money the debt may be paid and the lien discharged. 
What obstacle exists in the way of such sale and appropriation? And 
why may not this be done by process of law'? I t s  operation is in effect 
an enforcement of the lien by the satisfaction of the debt with which it  
is connected. 

It is difficult to  understand upon what ground the creditor can be 
deprived of his remedy against the property of his debtor, because a lien 
has been created for the security of the debt. Every judgment recov- 
ered and docketed for the space of ten years is a lien upon the lands of 
the debtor, and in the absence of personal property, must be enforced 
and made effectual by execution, and can be in no other way. I n  the 
partition of land among tenants in common, the charge upon the more 
valuable shares in favor of those of inferior value, for equality in the 
division, is enforced by process directing a sale. We see no sufficient 
reason for denying to the creditor the remedy which he has pursued, 
in appropriating the land of the debtor to  the satisfaction of his debt, 
merely because of a coExisting lien. Indeed it  would seem that this 
property should be first thus applied, and a t  least he has the right to  
subject i t  to  his judgment. 

But if there were any technical impediments t o  the mode of pro- 
cedure adopted, and the lien remained unimpaired by the sale, the legal 
title would pass; and such was the ruling of the court to  which the 
defendant objects, and the ruling is sustained by authority. Tally v. 
Reed, 74 N. C., 463; Isler v. Koonce, 81 N. C., 378, where the subject is 
considered. While the point was not noticed before, it was directly 
presented in argument, and not overlooked in reaching the conclusion 
a t  which we arrived in disposing of the case on appeal, but on regxami- 
nation we find no cause for disturbing the judgment and it  must be 
affirmed. 

No error. Affirmed. 
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M~mm u. GIDNEY and HOWERTON 13. HEKDERBON. 

(717) In  Mauney v. Gidney, from Cleveland: 

RUFFIN, J .  This is an application to re-hear the case in which the 
plaintiff's appeal has been dismissed, at  this term, upon the ground that 
the undertaking for the appeal had not been justified. 

The judgment appealed from was rendered a t  a special term of Cleve- 
land superior court held in January, 1881, and the cause was docketed 
here on the 19th day of May following. 

The petitioner bases his application upon the ground that his appeal 
was taken before the decision in Bryson v. Lucas, 85 N. C., 397, where 
i t  was for the first time held that an appeal bond, to avail for any pur- 
pose, must be justified by the sureties thereto, and inasmuch as the 
practice had hitherto and almost universally been different, he was 
unavoidably surprised-there being no question as to the entire solvency 
of his sureties or of their ability to justify if the same had been required, 
or such had been understood to be the practice. 

In coming to the conclusion we did in the case referred to, the 
court felt constrained by the peremptory language of the statute, which 
could not be disregarded without doing violence to a plainly declared 
intention of the legislature, though we were, a t  the same time, aware 
that the profession had in practice given a different interpretation to 
it, which had long been acquiesced in by the courts. 

A practice so general, and thus apparently sanctioned, furnishes an 
excuse, we think, to the plaintiff for his inadvertence, or negligence, and 
warrants the equitable interference of the court to prevent its working 
him an injury. Accordingly we allow his motion, and direct his appeal 
to be restored to the docket; though it must be expressly understood 

that no such indulgence will be shown to appeals hereafter to 
(718) be taken, but that the requirements of the statute will be steadily 

adhered to. 
The plaintiff's motion is allowed. The cause will be docketed in this 

court. 
Judgment accordingly. 

In Howerton v. Henderson, from Granville: 

RUFFIK, J. This is an application on the part of the defendant, for 
a writ of certiorari to bring up an appeal from the superior court of 
Granville County, which has been lost, as the petitioner avers without 
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default on his part. I n  support of the motion, he offers, besides his 
sworn petition, the affidavits of his two attorneys, Jno. W. Hays and 
Geo. Wortham, and of the clerk of the superior court; and also a letter 
from M. V. Lanier, who was of opposing counsel in that court, and 
which was read without objection. The respondent, on the other hand, 
relies upon an affidavit of the same clerk to sustain him in his opposition 
to the motion. 

While there are some discrepancies in the several statements, as set 
out in the different affidavits, owing doubtless to a failure of or differ- 
ence in the recollection of the parties making them, still the following 
facts seem sufficiently well established to justify the court in acting 
upon them: 

The cause was tried a t  Fall Term, 1881, of the court-beginning on 
the 17th and terminating on the 29th of October. In addition to this 
action, there was another pending in the court, a t  the same time, be- 
tween the same parties plaintiff and one Jenkins as defendant, involving 
similar issues, as well of law as of fact, and i t  was agreed in writing 
between the counsel in the two actions, that the one should abide the 
decision in the other, and that in case it was against the defend- 
ant no execution should issue in either case, until after a final (719) 
adjudication in the supreme court, in the event an appeal should 
be taken. 

With this understanding a jury was waived, and all issues of law and 
fact were submitted in this action to the judge, who, after hearing the 
proofs, gave judgment for the plaintiffs, from which an appeal was 
prayed in open court, and notice thereof accepted of record, and this 
defendant being infirm and of limited means, i t  was agreed between his 
counsel and those of Jenkins, (the defendant in the other action men- 
tioned,) that the latter should see to the giving of the appeal bond. 

Accordingly, the latter did make a bond and filed it with the clerk 
during the term a t  which the judgment was rendered, but the sureties 
thereto failed to justify the same. 

Some week or more after the adjournment of court, Mr. Hays, as 
counsel for petitioner, prepared a statement of the case on appeal, and 
submitted the same to Mr. Lanier, of counsel for the plaintiffs in the 
action, who suggested some amendments which were assented to, and 
the statement then agreed to and signed by those gentlemen as the 
attorneys of the respective parties. This statement, with the other 
papers in the cause, Mr. Hays then delivered to the clerk, calling his 
attention to the fact that it had been agreed to and signed by counsel 
as the one to be certified to the supreme court, but for some reason the 
clerk either failed to apprehend it, or subsequently overlooked it, and 
laboring under the impression that no such statement of the case had 
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been filed, he omitted to prepare and forward the transcript of the 
cause, in time for the October term of this court. 

I n  March, 1882, Mr. Wortham, learning from a gentleman of the bar 
in Raleigh, who was likewise of counsel for the petitioner, that  the 
transcript had not been forwarded, called on the clerk to  ascertain the 

reason, and upon being told by that  officer that  no case on appeal 
(720) had ever been filed, took the papers for the purpose of seeing 

Mr. Hays about the matter, but not being able to  do so for a day 
or two, he examined the papers himself and found the case in the file. 
Thereupon he immediately returned the papers to the clerk, i t  being on 
the 10th day of March, and requested him t o  prepare and forward the 
transcript a t  once, which he undertook to do, and would have done, but 
for the fact that  he was taken sick, and by reason thereof was unable 
to  do so before the 20th of the month, by which time the call of the 
docket for that  district in this court had been completed. 

Upon the docketing of the appeal on the 22d of March, the counsel 
representing the plaintiffs in this court, moved to dismiss it, upon the 
two-fold ground that i t  was not docketed in time, and that  the appeal 
bond had not been justified, and upon that  motion being allowed, the 
defendant presents this application. 

This court is of opinion that  the petitioner is entitled to the benefit 
of the writ. 

1. Whatever imperfection there may have been in the appeal bond 
given, was waived when the counsel for the appellee in the case, agreed 
to and signed the statement of the case on appeal. 

The bond had then been on file in the clerk's office for a week or more, 
and if not satisfied with it, that  was the time to have made known the 
objection. 

2. It has not been usual, nor is i t  required that  appeals taken from 
a superior court held during a term of this court should be docketed 
during the same, but i t  has always been held to  be sufficient if docketed 
a t  the ensuing term. The practice which obtained under the Rev. Code, 
ch. 4, sec. 25, of docketing appeals a t  the "term next ensuing," the taking 
thereof has not been abrogated by any provision of the Code of Civil 

Procedure, or any rule of this court, the latter only providing, 
(721) that, if sooner docketed and before the expiration of the time 

assigned t o  the district, they shall be called. 
3. That the appeal taken in this case was not docketed in time a t  the 

next ensuing term of this court, was altogether owing to the unexpected 
indisposition of the clerk of the superior court. If able to  have prepared 
the transcript of the record on the 10th of March, as he was specially 
importuned to do by petitioner's counsel, the cause would have been 
here and might have been heard upon the first call of the docket, as we 
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find by reference to the calendar of causes kept here. We can discover 
nothing that savors of a lack of diligence in the conduct either of the 
petitioner or his counsel. If he had omitted to ask for a certiorari a t  
this term, then according to the authorities he would have forfeited his 
claim to the aid of the court. Staples v. Mooring, 26 N. C., 215; Smith 
v. Lyon, 82 N. C., 2. But as it is, he is in time. 

4. The petitioner, i t  is true, fails to set forth in his application the 
merits of his caw, even so far as to present a prima facie case, if it stood 
alone we should be compelled to deny his motion. But he accompanies 
his petition with the statement of the case as heretofore presented in 
this court, and was allowed to read the same without objection, and thus 
remedied the defect. 

The conclusion of the court therefore is that the writ issue as prayed 
for, in order that the petitioner's appeal may be restored to the docket. 

PER CURIAM. Motion allowed. 

Cited: Roullmc v. Miller, 89 N.C. 196; McMillan v. Nye, 90 N.C. 13; 
Suiter v. Brittle, 92 N.C. 55; Blair v. Coakley, 136 N.C. 409. 

In  Gulley v. Macy, from Wake: 

RUFFIN, J. This cause has hitherto been twice before this court, once 
as  reported in 81 N. C., 356, and again in 84 N. C., 434. 

On the latter occasion, a new trial was granted to the parties, (722) 
provided they saw fit to avail themselves of it, but upon a suppo- 
sition that they might decline, we declared our understanding of their 
rights upon the facts, as they then appeared to us from the verdict of 
the jury and the admissions of the parties. 

We held that the plaintiff, Mibra Gulley, was entitled to  be subro- 
gated to the rights of the defendant, Thompson, whose mortgage debt 
she had paid, and to have with interest the value of her money paid to 
him, subject, however, to the claims of the creditors of her former hus- 
band, Thomas C. Nichols, as to whom the mortgage was void, because 
of its non-registration; that the defendant, Allen, was entitled to be 
reimbursed the amount he paid for the land to the defendant Macy, as 
administrator of said Nichols, as the same was used in the due admin- 
istration of the estate and the payment of debts, and that he was also 
entitled to have the present values of such permanent improvements as 
he had put upon the land, provided they did not exceed the amount 
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with which he was chargeable for rents and profits during its occupation. 
This opinion proceeded upon the idea, that  the sale of the land at- 

tempted to  be made by the administrator was void, because of the 
irregularities existing in the proceedings, under which the license to sell 
was obtained-such as the failure to  serve process upon the husband 
of the then defendant, Mibra, and the premature appointment of a 
guardian ad  litem of the infant defendants, his acceptance of service of 
process, and his permitting his answer to  be prepared under the direc- 
tion of the administrator. 

When the cause was again called in the court below, the parties both 
declined another trial of the facts by a jury, but the defendants insisted 
that  the sale of the land by the administrator was made good, notwith- 

standing the irregularities therein, by virtue of the act of 1879, 
(723) ch. 257, as amended by the act of the special session of 1880, ch. 

23, which acts, in substance, provide that  in all civil actions and 
special proceedings, determined in any courts of the state, wherein any 
or all of the defendants were infants, idiots, or lunatics, the judgments 
rendered shall be effectual and binding upon such infants, etc., and 
their estates, notwithstanding there may have been no personal service 
of the summons or complaint upon them. 

His Honor, however, gave judgment in conformity with the opinion 
theretofore expressed by this court, and the defendants appealed. 

It is not deemed necessary, for a just decision of this cause, that we 
should determine the question raised a t  the bar and discussed with so 
much ingenuity and learning, as to  the constitutionality of the curative 
statutes relied upon by the defendants, and the power of the legislature 
to enact retroactive laws. These are questions much too grave to  be 
passed upon needlessly in any contingency, and we are especially willing 
to  forego their consideration in this instance, as there is some division 
in the minds of the members of the court, with reference to the efficacy 
to be given to those enactments, under the peculiar circumstances of 
this case. 

It must be borne in mind, that  neither the plaintiff Mibra nor her 
children, who together constitute the plaintiffs in the action, lay claim 
to the land as privies to  the former owner, Nichols, whose administrator 
undertook to sell it, for the sake of getting assets in hand, under pro- 
ceedings conducted with so much irregularity. They claim as pur- 
chasers for value under a mortgage executed by the intestate to Thomp- 
son, which failed of being the first and highest lien upon the land, not 
because of any taint of fraud that  attached to it, but solely because of 
its being absolute on its face, while intended as a security, and was not 

and could not be registered. Their purchase was made with 
(724) money advanced by Daniel White, who was father of the plain- 
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tiff, Mibra, and grandfather of the other plaintiffs, and his gift was 
accompanied with express instructions that i t  should be employed 
in the redemption of the land from Thompson, and that  when redeemed 
i t  should be for her use during her life with remainder to  the infant 
plaintiffs; and in subrogating her to  the rights of the mortgagee, 
Thompson, and declaring her to be entitled to receive the value of her 
money and interest, i t  was of course contemplated that  when received, 
i t  should be held upon the terms originally imposed by the grantor. 

As has been said, the sale by the administrator was adjudged to be 
inoperative, on account of irregularities committed with reference to  
both the mother and the infant children. There is no statute that pro- 
fesses to  cure those irregularities, so far as she is concerned, and the 
sale as to  her is still inoperative and void. Under such circumstances 
as these, we cannot imput to  the legislature an intention to  confirm, and 
give effect to, as against infant defendants, proceedings conducted with 
such irregularity and indifference to  the rights of parties, as t o  render 
them void as against an adult defendant embraced in the same action, 
and having identically the same interest. 

The sole object of the statute is to  prevent a failure in the proceed- 
ings of the courts, and to give security to  titles derived from them; and 
if for any reason this object should be disappointed, and the proceedings 
as against any party be vacated, so as no longer to  support the title of 
a purchaser under them, there can be no good reason why infants as 
well as others, should not be remitted to  their original rights. 

Feeling assured that  the statute was not intended to apply to  a case 
like the present, and there being no other point made, we are of opinion 
that  there a-as no error in the judgment of the court below, and 
the judgment of this court is rendered in conformity therewith, (725) 
except that  the clerk of this court is directed to  take the accounts 
there ordered to  be taken, and to make his report here, and the cause is 
retained here for further directions. 

PER CURIAM. Judgment accordingly. 

I n  King v. Page, from Jones: 

No errors assigned and none appearing on the record, judgment below 
affirmed. 
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BOYETT 2). TAUGIIAN and REED v. EXUM. 

I n  Boyett  v .  Vaughan, from Halifax: 

ASHE, J. This is an application made by the dcfendant to this court 
for an order of restitution, upon the following state of facts disclosed in 
his affidavit and in the record of the case: 

At June Term, 1878, the plaintiff recovered judgment for two hundred 
dollars, interest and costs. See 79 N. C., 528. Execution was issued 
to the sheriff of Halifax County, and the defendant paid and satisfied 
the same in full. The plaintiff received tlie money, except so much 
thereof as was applied to the payment of costs. 

Upon petition of defendant to rehear the cause, the former judgment 
of this court was reversed, and a venire de novo awarded, with a reser- 
vation to the defendant of a right to make such motion as he might be 
advised in rcfcrence to the fund collected from him under the final 
process issued upon said judgment. See 85 N. C., 363. 

The defendant is entitled to the order of restitution. The law is, 
when a judgment is reversed, the party shall be restored to all 

(726) that he has lost by occasion of the judgment, and a writ of resti- 
tution shall be awarded. Cro. James, 699; Perry v. Tupper, 70 

N.  C., 538; Rollins v.  Henry,  77 N.  C., 467. And where thc plaintiff has 
execution and the money is levied and paid, and that judgment is after- 
wards reversed, the party shall have restitution without a scire facias, 
because i t  appears on the record that the money is paid, and there is a 
certainty of what is lost. 2 Salk., 588; 2 Saun. Rep., Williams' notes, z ;  
Tidd's Pr., 1033. 

It is therefore ordercd that a writ of restitution be issued to the sheriff 
of Halifax County, to the end that Thaddcus Vaughan may be rcstored 
to all things he hath lost on occasion of tlie judgmcnt aforesaid erro- 
neously rendered against him in favor of J. E. Boyett. 

PER CURIAM. Judgment accordingly. 

In  Reed v .  Exum, from Wayne: 

SMITH, C. J .  The order of reference made a t  January Term, (84 
N. C., 430), directed the clerk to make the con~putation and ascertain 
the amount of the plaintiff's damages, upon the basis and according to 
the rights of thc parties declared in the opinion. This involved only a 
correction of the errors in the ruling of the court below. The referee 
now reports that the purchase money, reduced by the scale, and the 
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value of the improvements, are absorbed in the rental values allowed 
by the jury as compensation for the use of the land, which would be 
barred by the statutc of limitations. He has charged the defendant 
with the damages accruing between the first days of December, 1872 
and 1880, inclusivc, a period of eight years. I n  this the directions of 
the order are not pursued. The action was commenced on October 28, 
1876, and the statutory bar defeats any claim for damages be- 
yond the period of three years immediately preceding that  date. (727) 
I n  like manner the damages arc assessed by the jury only up to 
thc time of trial in the superior court, and that  amount recovcred. The 
defendant should bc charged only with such damages as are assessed by 
the jury, which accrued bctwcen October 28, 1872, and the time when 
the verdict was rendered, and those not embraced within this pcriod 
must be stricken from the account. We think the correction is fairly 
within the scope of the defendant's first exception, as the over-charge is 
outside the terms of the reference. The rest of this, and the other 
exceptions, are overruled. 

The action is for the recovery of land and for damages for withhold- 
ing possession, and the duress alleged in obtaining the deed is but in 
anticipation of the defence and a reply to  it. Such a deed may be 
avoided a t  law as well as in equity, and an adjudication in either court 
would be equally decisive. I n  an action of this kind, the damages are 
assessed up to the trial, and such only adjudged. Whisenhunt v. Jones, 
78 N. C., 361; Burnett v. Nicholson, ante, 99. 

The referee will therefore reform his report in the particulars men- 
tioned, and judgment will then be entcrecl for the plaintiff. 

I n  Xtell v. Barham, froin Wake: 

SMITH, C. J. At the last term (85 N. C., 88) we refused to entertain 
an  appeal in forma pauperis, in this case, inasmuch as it  appeared in 
the record that  when the ,judge granted the order allowing an appeal 
without security, he had not before him the defendant's affidavit of 
insolvency, and this was held to  be necessary, because the statute is 
mandatory upon the judge when the conditions arc complied 
with, and this he must ascertain before granting thc application. (728) 
H e  gave the defendant twenty days aftcr making the order on 
the last day of the term, in which to  preparc and file the affidavit of 
inability, by reason of poverty, to  give the security required by law. 
This he had no lcgal authority to  do in support of an order already 

555 
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entered. As this ruling dispensed with the necessity of immediate 
efforts to  procure the affidavit, even if i t  were practicable during the 
last day of the term when the cause was concluded, we think it  a proper 
case in which to  award the writ. The case prepared on the attempted 
appeal shows that  questions of law are involved, which the defendant 
has the right to have considered in this court. 

The writ of certiorari will therefore issue, requiring the transmission 
of the record when an appeal-undertaking has been perfected in the 
court below, or the presiding judge shall make the order, as in case of 
an appeal allowed without security, under the conditions prescribed by 
the statute as a substitute for such undertaking. 

PER CVRIAM. Motion allowed. 

Cited: Jyarren v. Harvey, 92 N.C. 140; S. v. Warren, 100 K.C. 493. 

I n  Burnett v. Nicholson, from Halifax: 

After the opinion in this case was filed and reported, (see ante, 99,) 
the plaintiffs moved for judgment here against the parties to the under- 
taking on appeal for the costs, and also for the amount directed by the 
judgment, as affirmed, to  be paid to  them. 

The motion was disposed of by Mr. Justice RUFFIN, as follows: 
At Fall Term, 1880, of Halifax superior court, the plaintiffs had a 

judgment rendered in their behalf for the sum of $500 against the de- 
fendants of record, who appealed therefrom, giving an undertaking for 

the appeal with D. P. Moore and others as sureties. 
(729) I n  this court, the judgment was affirmed, and the plaintiffs 

now move for judgment against the parties to  said undertaking, 
not only for the costs of appeal, but for the amount directed by said 
judgment as affirmed, to  be paid t o  them. 

This motion the defendants resist upon the ground that  i t  was the 
intention of the parties who signed the undertaking, and those who took 
it, only to  secure to  the plainitffs the costs of the appeal, and that  the 
failure thus to  limit their liability, in terms, was owing t o  a mistake or 
inadvertence of the gentleman who prepared the instrument for the 
signatures, though they submit t o  a judgment for the costs only. 

I n  support of their allegations of such mistake, they file and were 
allowed to read a letter from the gentleman of the bar who prepared the 
instrument, and the affidavits of some of the parties themselves all of 
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which contain positive averments as to the intention of the parties, 
and the fact that there was a mistake on the part of the draughtsman. 

The undertaking, as written, obliges the parties to pay to the appel- 
lees all such costs and damages as may be awarded against the appel- 
lants on such appeal, not exceeding fifty dollars, and also, in case said 
judgment or any part thereof shall be affirmed, to  pay them the amount 
directed to  be paid by the judgment as affirmed. 

The plaintiffs deny that  there was any mistake made in the instru- 
ment, or, if there was any, that they participated therein, or can be 
affected thereby. 

The contention between the parties raises an issue of fact, which as a 
court we prefer not to  try, and certainly not upon mere ex parte affi- 
davits, but would rather submit to a jury, regarding that to  be the most 
appropriate tribunal to  determine disputed matters of fact. 

Two courses are open to us-either to  grant the plaintiffs' motion, 
and have the defendants to  seek their remedy by an independent 
action in the superior court, for the purpose of having the instru- (730) 
ment reformed, and in the meantime for an injunction; or else, 
t o  reserve our judgment for the present, and to cause proper issues to 
be prepared and sent down to  the superior court to be tried by a jury. 
We deem the latter the most equitable course, and therefore direct the 
following issues to be sent down to the superior court of Halifax County, 
and submitted to a jury there, and their verdict thereon to be certified 
t o  this court: 

1. Was there a mistake of fact made in executing the undertaking 
for the appeal heretofore taken in this case, in that, i t  was made con- 
trary to  the intention of the parties, to  secure to the plaintiffs the 
amount of the judgment recovered, as well as the costs of the appeal? 

2. Was such mistake mutual to the parties plaintiff and defendant, 
or their agents? 

The plaintiffs will have judgment against the defendants of record 
for the amount of the judgment affirmed, and the costs; and against 
the sureties on the undertaking for the appeal, for the costs only. 

PER CURIAM. Judgment accordingly. 

Cited: McMinn v. Patton, 92 N. C., 374. 
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DEI.OATCH v. ROCEILS, STATE 2). DXJXN, and STATE Q. SIIOE. 

In  Deloatch v. Rogers, from Northampton: 

SMITH, C. J. Since the opinion in Deloatch v. Rogers, (ante, 357,) 
was filed, and while passing througli the press, my attention has been 
called to a misapprehension of fact in regard to the statements con- 
tained in thc record. The case states that a t  two of the designated 
voting places, Rich Squarc and Occoneechi, each, 300 of the obnoxious 
and uncounted ballots wcrc cast, and not that number in both, the 
qualifying distributive word appended having been inadvertently over- 

looked in transcribing the expression into the opinion. This cor- 
(731) rection changes the result, giving a majority of the votes to the 

plaintiff and rendering the first portion of the opinion wholly 
inapplicable to the facts of the case. But as the decision sustains the 
ruling of the court in the rejection of all the ballots that have the name 
of the person voted for to fill the office of clerk, when there was no 
vacancy to be supplied, the oversight does not affect the conclusion 
reached and the proper determination of the appcal. 

In  State v. D m n ,  from Robeson: 

The defendant was convicted for burning a gin-house and sentenced 
to twenty-five years' imprisonment in thc penitentiary; Held that the 
judgment is erroneous. The term of imprisonment in such case cannot 
exceed ten years. A certiorari was granted to the end that the record 
in the case may be reviewed. Bat, Rev., ch. 32, see. 6; State v. Law- 
rence, 81 N.  C., 522; State v. Green, 85 N.  C., 600-opinion by ASHE, J. 

I n  State v. Shoe, from Guilford: 

This was an application for a certiorari involving matter similar to 
that in the preceding case, and the ruling of the court based upon the 
authorities therein cited-opinion by RUFFIN, J. 
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STATE v. MORGAN and STRADLEY u. KING. 

I n  State v. Morgan, 85 N. C., 581: The following should have (732) 
appeared among the authorities citcd in the report of the case, 
t o  wit, Regina v. Brownlow, 39 Eng. Com. Law Rep., 34, to the effect- 
A coroner's inquisition on a dead body, found, that on a day and a t  a 
place named, the deceased being on board a steamer received a shock 
from the bursting of thc boiler, and that boiling water, coal, etc., were 
thereby thrown against deceased, of which shock, etc., the deceased 
instantly died; Inquest quashed because no time was sufficiently laid 
for the time of the death. 

I n  StradLey v. King, 84 N. C., page 637, line 3: The transcript upon 
which the court acted shows "that there was agreement7' between pur- 
chaser and plaintiff, etc. After the publication of the reports the coun- 
sel interested caused a certified copy of the record to be sent up, and 
called attention to the omission of the word ('no7' in the said transcript 
-which should read "there was no agreement," etc. 
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ABATEMENT O F  ACTION, 136 (I).  

ACCOUNT between vendor and purchaser, 443. 

ACTION TO RECOVER LAND : 
1. I n  order to put the statute of limitations in motion against the true 

owner of land, it is necessary that there should be a n  actual, open, 
visible occupation of the land by another, begun and continued under 
a claim of right. The assertion of a mere claim of title, as  for instance 
the payment of taxes thereon, is not sufficient. Mallou v. Bruden, 251. 

2. A widow to whom dower is assigned comes in under the heir to  whom 
her possession can never become adverse I h .  

3. Adverse possession under color of title must be carcti?tuous: a gap, 
though occurring during the ~ e r i o d  the statute was suspended, is suffi- - - 
cient to  destroy its continuity. ID. 

4. I n  a proceeding for dower, where the land is treated by the parties and 
recognized by the court as  belonging to the estate of the deceased 
husband, and the title as  being in his heirs, the judgment rendered is 
conclusive between the parties and those claiming under them; and 
hence the widow in such case will be estopped from setting up title to 
herself in  the land embraced in the proceeding. Sigmon v. Hawn, 310. 

5. Under sections 61-65 of the Code of Civil Procedure, a landlord let in  
to  defend an action of ejectment, is not restricted to the defences to  
which his tenant is confinetl-approving Isler v. POV, 66 N. C., 547. 
Aladdrey v. Long, 383. 

6. Where the defendant in ejectment is the defendant in the execution and 
in the possession of the land, he cannot defeat a recovery by showing 
title in  a third person. Ijeach v. Jones, 404. 

7. A purchaser of a n  equity of redemption has a snfficient legal interest in  
the land to enable him to recover possession thereof from the mort- 
gagor. Blncb v. Justice, 504. 

ACTION ON JUDGMENT, leave to bring, 56. 

ACTION ON RECEIPT, 400 ( 2 , 3 ) .  

ADMINISTRATION OF OATH, 66s (2 ) .  

ADMINISTRATOR AND GUARDIAN, in same person, liability of, 190. 

ADVERSE POSSESSION under color must be continuous, 251 (4 ) .  

AFFRAY, 603 (2) .  

AGENT AND PRINCIPAL : 
1. An agent's declarations, accompanying an act, a r e  not admissible to 

prove his authority, unless the agency be first shown aliunde. Gilbert 
v. James, 244. 

2. Acts and declarations of one withjn the scope of his authority a s  agent 
in the purchase of land, a re  evidence against the principal. Black v. 
Baylees, 527. 

See also 107. 
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dGENT of s tate  liable for trespass, 49 ( 3 ) .  
Promise to agent is promise to creditor, 331. 
Agent of sheriff, 350 ( 5 ) .  
Evidence of relation of, 443 ( 2 ) .  
Between tenants in common, 437. 

AGRICULTURAL ADVANCES AND LIEN : 
1. Under the authority of ClarL 2;. Furrar,  74 N. C., 686, a n  agricultural 

lien can only be acquired by virtue of the statute and in strict com- 
pliance with its requirements. The agreerllent must be in writing and 
executed before the advances a re  made or supplies furnished. Nor 
will such a n  instrument be allowed to operate a s  a mortgage. It was 
therefore held no error, in  a n  action to enforce a n  alleged lien, to  
exclude as  evidence an instrument not drawn in accordance with the 
statute. Patapsco v. Magee, 350. 

2. I n  such case, evidence a s  to  the cuslom of the plaintiff to have agreement 
signed af ter  delivery of supplies to customers, was also properly re- 
jected. Ib .  

3. Under a justice's execution the entire crop of a defendant was levied 
upon by a constable, and advertised for  sale;  the crop consisted of 
cotton, matured and standing in the field, and estimated a t  20,000 
pounds ; a few days afterwards the  sheriff, under a proceeding in claim 
and delivery, instituted by the plaintiff in this action, had such a par t  
of the crop gathered as  was sufficient to  satisfy the plaintiPs claim 
of 1125 pounds, the number specified in the mandate: Held, that  the  
p l a i n t s  is not responsible to the execution creditors defendant for  the 
residue of the crop, since it remained unmolestcd i n  the field and sub- 
ject to be taken by the constable under the executions in his hands. Ib .  

4. Evidence that  the sheriff delivered the property by a n  agent or deputy, 
did not have the effect of contradicting his return, that  he himself 
delivered it. Ib.  

5. I n  a n  action to recover land, the plaintiff was a purchaser a t  a sale 
under execution upon a debt of defendant contracted in 1858; Held, 
(1 )  That  proceedings allotting a homestead against such debt are  void, 
and therefore should not have been admitted a s  evidence. (2)  It is 
competent t o  prove the proclamations of the sheriff a t  the sale, to the 
effect, that  without knowing the law in regard to homestead exemp- 
tion, he sold such right as  the defendant in the execution had, and 
that  he had laid off his homestead which covered all  the land offered 
for  sale. Grant v. Edwards, 513. 

Power of clerk in proceedings concerning, 241. 

AMENDMENT : 
Of plea&ngs, power inherent in superior court, 20. 
Will not give jurisdiction, to .justice, etc., 321 (2) .  
Of decree, 26. 

APPEAL : 
1. An appeal will not lie from refusal to strike alleged improper matter 

from pleadings. Rest ?I. Clyde, 4. 
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APPEAGContinued.  
2. Or from a n  interlocutory order appointing commissioners to  assess 

damage for condemnation of land. Com'r v. Cook, 18. 
3. Or from the exercise of the discretionary power in reference to amend- 

ment of pleading. Henry v. Cannon, 24. 
4. But  an appeal will lie a t  thc instance of either party from a n  order 

removing a n  administrator. &furrill v. Sandlin, 54. 
5. An order allowing a party to appeal in Sol-nra pauperis dispenses with 

the security for  costs, but does not operate to stay further proceedings 
upon the jndqnent appealed from. Leach v. Jones, 404. 

APPEAL : 
I n  bastardy cases, 617 ( 2 ) .  
I n  criminal cases for  benefit of accused, 640. 
I n  criminal cases, where allowed the state, 641 ( 2 ) .  
Does not lie from refusal to discharge prisoner, 647. 
I n  forma pauperis, 727. 
From arbitrator, when, 167. 

APPLICATION of proceeds by sheriff, 163 (2)  ; 343. 

A P T  TIME, arraignment, 624. 

ARBITRATION AND AWARD : 
1. Where an arbitrator intends to be governed by the  rules of law but mis- 

conceived them, he  may be reviewed. Miller v. Bruapi, 167. 

2. The members of a firm agreed to submit to arbitrate a certain matter 
"concerning the dealings and mutual accounts kept between them for 
the last several years, and all  things and considerations relating there- 
to." I n  a n  action upon the award, and in support of his plea of coun- 
ter-claim, i t  was held competent for the defendant to  show-, (1)  that  
the arbitrators considered only matters relating to  the partnership; 
(2) that  the plaintiff is indebted to him individually by note given 
before the date of the agreement to refer and before the partnership 
was formed, which note was not intended to be embraced in the sub- 
mission, and for that  reason was not produced on the trial before the 
arbitrators. OsBomc v. C o l v ~ r t ,  170. 

ARMS, carrying, 697 ( 2 ) .  

ARREST AND ATTACHMENT, 126. 

ARREST WITHOUT WARRANT, 683. 

ASSAULT : 
With intent, 632, 655. 
Upon several, assault upon each, 650. 

ASSESSMENT, local, 8, 552. 

ATTACHMENT : 

1. The validity of an order of arrest  and warrant of attachment is deter- 
mined upon facts alleged in the original affidarit and existing a t  the 
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time when the proceeding is instituted, not upon new matter which 
may have afterwards transpired. Devries v. Szrmmit, 126. 

2. Upon vacating such warrant, the property attached and money collected 
under any process or order in  the action, shall be delivered to the 
defendant. C. C. P., sec. 212. Ib.  

ATTORNEYS : 
Tax on, 88. 
Presumed to conduct cases fairly, 245 (5 ) .  

BANKRUPTCY : 

1. Unreasonable delay cannot be imputed to a defendant for failing to 
obtain his discharge in  bankruptcy, where i t  appears that  he was pre- 
vented from so doing by opposing creditors, and where the record does 
not show that i t  was his fault that  no action was taken in the case for 
two terms of the district court. Russell v. Rollins, 327. 

2. A promise to pay a debt discharged in bankruptcy, made to an agent of 
the creditor, is a promise to the creditor himself, and competent evi- 
dence to remove .the bar. S h m ~  v. Burney ,  331. 

i 

3. Where the proof was that  the dcbtor said "the debt is an honest one-I 
always intended to pay it"-refused to execute a note on the ground 
of false recitals therein, but said "it is an honest debt and I mill pay i t  
certain;" Held, that  the evidence should have been submitted to the 
jury, under proper instructiims, to say whether the debtor intended to 
promise to pay the debt. Ib .  

BASTARDY : 

1. The act  of 1879, ch. 116, in reference to proceedings in bastardy, repeals 
only so much of the former law as  gave the magislrate the right to 
initiate the same upon his own Bnowlvlcdge or information, and leaves 
i t  optional with the mother whebher she will institute proceedings 
against the father, even before the birth of the child. But  if the child 
after its birth is likely to become n county charge, proceedings may be 
taken by a county commissioner. State  v. Crouse, 617. 

2. An issue of bastardy being a civil suit, either party has the right of 
appeal, and no notice thereof is necessary where the adverse party is 
in court. Act 1879, ch. 92, secs. 6, 8. Ib .  

BEQUEST of debt to  debtor, a legacy, 296 (3) .  

BIDDINGS, re-opening, 408. 

BIGAMY, 636. 

BOND O F  OFFICER, condition in, 28.5 (2)  

BOUNDARY : 
1. In  determining the boundary of land, none of the calls must be disre- 

garded when they can be fulfilled by any reasonable way of running 
the lines, which will be deflected only when necessary to give effect to  
the intent of the parties as  expressed in the instrument. Miller u. 
Bryan,  167. 
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2. The boundaries of a district, in which a n  election was held upon the 
question of the "stock law" under the act of 1851, ch. 94, were de- 
scribed in the application to hold said election, a s  "well delined;" 
IIeZd that  the words a re  not too indefinite to  admit of proof lo locate 
the boundaries. And where the beginning is "at a certain t ract  of 
land," the difficulty a s  to the uncertainty of the point of beginning is 
removed where there is a call for  the outer boundaries of lands of 
successive proprietors, thence to a certain point. Nouxom v. Barn- 
heart, 391. 

3. Review of acts of assembly relating to the "Slock Law" for Rowan 
County by SMI'I'II, C. J., and the act  permitting detached parts of sev- 
eral townships to be formed into a single district, sustained. Ib.  

BREACH O F  PROMISE T O  MARRY: 
1. An action for damages for hrtach of promise to marry does not abate 

upon the death of the defendant. Allcn v. Halcer, 01. 
2. Contracts of this character difCer from ordinary contracts, and upon a 

trial for breach of same, it was /held; 1. A11 the circumstances of the 
case. and the surroundings of the parties, should be submitted to  the 
jury. 2. Evidence of the value of defendant's estate, and of the morti- 
fication and pain of mind the plaintiff suffered from his refusal to  
fulfill his promise is competent to  be considered by the jury as  a stand- 
ard by which to measure the plaintiff's disappointment and the extent 
of her loss. Ib.  

3. Where defendant failed to perform such contract upon the ground that 
he was afflicted with a disease which rendered him unfit: for the mar- 
ried state, it was held that he  would br answerable in damages if the 
disease was contracted subsequently to  the time of making the prom- 
ise, or if before, and he knew his infirmity was incurable; but if i t  was 
contracted prior to  the promise, and he  had reason t o  believe it was 
temporary only, he is excusable for  a breach resulting from a knowl- 
edge afterwards acquired that  i t  was of long duration. Ib. 

4. Where the issues submitted do not cover the whole merits of a case, 
this court will retain the cause and frame other issues to be passed 
upon by the jury in thc court below. Ib. 

BREACH O F  BOND : 

Of receiver's, 323 ( 2 ) .  
Of sheriff's, 424. 

BURDEN O F  PROOF, 39,40, 210, 357, 386. 

BURGLARY : 
1. It was error to quash a n  indictment framed under the act of 1879, ch. 

323, (amending the act of 1876, ch. 166,) charging th,at defendant "did 
enter a dwelling house in the night time otherwise than by breaking," 
and containing other necessary averments. State Q. Hughes, 662. 

2. The act, by construction of t h r  court, makes it a misdemeanor for any 
person to wilfully break into a store-house, etc., or "to  enter into a 
dwelling house in the night time otherwise than by breaking." Ib. 

CANVASS O F  VOTES, 8. 
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CART-WAY, obstructing, 681. 

CERTIORARI, 647 (1) ; 718. 

CHOSE I N  ACTION: 
When fraudulently assigned, may be reached in equity, 260 ( 2 ) .  

CITIES-See Towns and Cities. 

CLAIM AGAINST THE STATIC : 
1. The original jurisdiction conferred upon this court by article four, see- 

tion nine, of the constitution, is for the benefit only of such plaintiffs, 
and to be used only in such cases, a s  cannot otherwise obtain a footing 
in court by reason of the state's being a party. Bain v. The Btate, 49. 

2. The claim against the s tate  must be such as, against any other defend- 
ant, could be reduced to judgment and enforced by execution. Ib.  

3. An agent of the state is liable to an action of trespass committed in his 
capacity a s  such. Ib.  

4. The state  is not answerable in damages to an individual for an injury 
resulting from the alleged misconduct or negligence of its officers or 
agents. Clollfelter v. T h e  State,  51. 

5. The original jurisdiction conferred upon this court by article four, sec- 
tion nine, of the constitution, "to hear claims against the state," is 
confined to such as  a re  legal, and could be enforced if the state, like 
one of its citizens, was amenable to process. Ib .  

6. An estoppel cannot be set  up against the stale, but thr  truth of any 
transaction undertaken in her name may be shown. State  v. Cevern, 
558. 

7. Contract made by officer or agent of the state without authority is 
illegal, and thc state may elect to avoid it. I b .  

CLAIM AND DELIVERY: 

Interest not allowed in as  matter of lam, 350 ( 3 ) .  
Bond in, 424. 

CLERK O F  SUPERIOR COURT 

Liability of a s  receiver, 432. 

CLOUD UPON TITLE, 585. 

CODICIL, effect of, 290. 

COLLATERAL MATTER : 

Answer of witness as  to, 617 (3)  

COLOR O F  TITLE : 

Adverse possession under must bc continuous, 251 (4)  

COMMISSIONER, selling land and receiving money, is not a necessary party 
in a n  action to impeach the decree. Gilbert v. Jarnes, 244 (4) .  

COMMUNICATION WITH PERSON DECEASED, 64, 66, 71, 443. 

COMPETITION AMONG BIDDERS, 527. 
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COMPLAINT, motion to dismiss, when allowed in this court. Tucker v. 
Baker, 1. 

CONCEALED WEAPON : 
1. Carrying a pistol conrealed in ~ io la t ion  of the act  of 1879, ch. 127, even 

for self-protection, is not excused by a communication of threats of 
violence made against the defendant. State v. Speller, 697. 

2. By article one, section twenty-four, of the constitution, the "right to 
Beep and bear arms" shall not be infringed, but the "practice of carry- 
ing concealed weapons" may be prohibited ; and even without this con- 
stitutional provision, the court say that  the legislature may by law 
regulate the right to bear arms in a manner conducive to the  public 
peace. Ib.  

3. On trial of a n  indictment under the act of 1879, ch. 127, for carrying a 
weapon concealed, it was shown tha t  the defendant had two pistols 
buckled around him without scabbards and naked on a belt, on the 
outside of his clothing; Held, that  the presumption of concealment 
raised by the statute was rebutted and bhc defendant not guilty. But 
if the privilege of carrying arms in such a manner should be abused, 
the party would be liable to indictment a t  common law, under the rule 
laid down in Huntley's case, 25 N. C., 418. State v. Roten, 701. 

CONDITIONAL SALE, 335. 

CONFEDERATE CURRENCY: 
1. A legacy of one thousand "dollars" given in a will executed in June, 

1863, the testator dying soon afterwards, is subject to  the legislative 
scale of depreciation which is also applicable to  payments made 
thereon in Confederate money, according to the date of each. Wilson 
v. Powell, 230. 

2. Confederate bonds or treasury notes constitute in themselves considera- 
tion sufficient to wm)ort  a contract. State v. Bevers, 588. 

CONSIDERATION, total failure of to defeat contract, 498 ( 2 ) .  

CONTEMPT PROCEEDINGS : 
In  a proceeding for  contempt, the judge finds the facts, and if it be ascer- 

tained that  a judicial mandate is wilfully and intentionally d i s re  
garded, the penalty is incurred, whether an indignity t o  the court or 
contempt for its authority was or  was not the motive. I n  this case 
the defendant is held guilty of contempt in disobeying a n  order enjoin- 
ing him from carrying on the business, which, with his good will, he 
had sold to  the plaintiff under a n  agreement to discontinue i t  himself. 
Baker v. Cordon, 116. 

CONTRACT : 
1. Plaintiff sold a horse to  one upon a n  agreement "that it  should be the 

plaintiff's property until the residue of the purchase money was paid, 
and sub.ject to  a lien therefor ;" Held, to be a conditional sale. (As to 
the nature of the transaction and the submission of the testimony to 
the jury, see Shaw v. Burr~ey, 331.) Vasser v. Buxton, 335. 

2. The defendant bought land of A a t  execution sale, and contracted to 
convey the same to another upon the payment of price; there a re  pro- 
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CONTRACT-Continued. 
visions in the contract to the effect that interest is to be paid on bonds 
first falling d u e t h e  vendee to pay expenses of cc rb in  litigation-the 
rendor to have a lien on crops raised on the land to secure payment 
of the debt. Vendee dies, and the heir, who is also the personal repre- 
sentative, sues for an account and conveyance of title, alleging tha t  
purchase money has been paid; Held, on exceptions to report of 
referee : 

(1) That defendant was properly credited with amount paid for keep- 
ing farm in repair and providing for its cultivation, and for certain 
expenses incidental to litigation; nor ought he  to be charged with 
applying crop to payment of interest, as  the referee charged him with 
the whole sum received from that  source. 

(2 )  Testimony of a witness to show the agency of A, the defendant 
in the execution, in effecting the contract of purchase as  bearing upon 
his general agency for vendee in managing the farm, was competent, 
and the subsequent agreement as  to  rent, material to show the con- 
tinuing relation of principal and agent; and the proof in  this case 
sufficient to show the sanction of the principal (intestate) to  the 
agency. Lockhart v. EcZZ, 443. 

3. There must be an entire failure of consideration to defeat a sale or 
contract; an article may have an intrinsic, though no market value; 
and it secms that where the purchaser gets what he intended to buy, 
although the thing bought be of no value, there is not a failure of con- 
sideration. Johnston ?) Smith, 498. 

4. Plaintifl' delivered lumber under the order of A, the lessee, which was 
used in improvements upon the premises of B and C, the lessors, and 
s iwl  the lessors for the price thereof; Held 

(1 ) To entitle plaintiff to recorer, he must show a contract, express or 
implied, on the part  of the lessors to pay;  and it was error to charge 
that  if plaintiff believed he was furnishing i t  upon their credit they 
were liable. Bailey v. Rictjes, 617. 

(2 )  Ordinarily, an inference of fact will arise against the owner of 
premises that  he promised to pay for improvements thereon, in case he 
stands by in silence and sees work done or material furnished, and 
afterwards accepts and enjoys the benefits derived therefrom. Ih .  

(3 )  If the lessors, knowing that  plaintiff expected them to pay for the 
lamber, acted in such wise as  to create a belief on his part that  they 
would do so and thereby induce him to deliver it, a promise on their 
part to pay might be inferred. Rut  if not originally liable by reason 
of some contract, a promise to pay after the lumber was furnished and 
used, would be m ~ r e l y  gratuitous and not a binding contract. 171. 

6. A contract made by a n  officer or w e n t  of the s tate  in the absence of 
authority is illegal and may he avoided a t  the election of the s ta te ;  
and where public funds a re  improperly converted by him, the s tate  
(like an individual) can elect to call for the original fund or follow it 
i n  its converted form. S ta t e  v. Bcvers,  588. 

6. Confederate bonds or treasury notes are  sufficient to support a contract. 
Ih.  
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CONTRACT OF MASTER O F  A VESSEL: 
-4 contract made by the master of a vessel fo r  fitting out, victualling and 

repairing, and which personally binds him, binds the owner also, unless 
it is clearly shown that  the credit is given to the one exclusive of the 
other. The very nature of the office of master furnishes presumptive 
evidence, that  he is authorized by the owner of the vessel to ac t  for 
him in such matters, subject to  be rebutted by proof to  the contrary. 
Evidence of the actual agency in this case, warranted the jury in find- 
ing for the plaintiff. Williams w. TVirLdlefj, 107. 

CONTRACT : 
To marry, breach of, 91. 
When cqnitg wilI relieve against, 217 
Between hnsband and wife, 269 ( 4 ) .  
Of married women, how enforced, 276. 
Of exccutor, and his liability, 566. 
Of purchaser 443,484. 

CORPORATIONS : 
1. Jndgments against a corporation rendered upon process issued after it 

ceased to exist, are  of no validily ; and the same may be impeached by 
a party interested in the administration of its assets, which must be 
~lmd under the provisions of chapter 26 of Rattle's Revisal. Dobson 
v. Rimonton, 592. 

2. A de facto corporation is estopped to deny its existence a s  to those who 
deal with it, but this does not preclude proof of the subsequent cessa- 
tion of its corporate functions. Ib. 

3. The principle announced in Bank v. Rtatesville, 84 N. C., 369, in refer- 
ence to the rxistence of a corporation, sustained. Johnston v. Smith, 
498. 

COSTS, against prosecutor, 641 ( 3 ) .  

COUNTER-CLAIM, when not allowed, 364,576. 

COUNTIES AND COUNTY COMMISSIONERS : 
1. Under the provisions of the "fence law" act of 1881, ch. 172, the commis- 

sioners of navie  County were proceeding to collect the tax assessed 
upon land to defray Ihe expenses of building the fence, and the court 
refused lo grant an injunction to rrstrain them ; Held, no error. Gain 
v. Conzmissioners, 8, "32. 

2. Held furthcr: The provision in said act  that i t  should take effect upon 
the happening of a contingent event, to-wit, upon its being approved 
by the necessary number of qualified voters, is not a transfer of legisla- 
tive power to the voters. Ib.  

3. The ruling in Simpson ?J. Commissioners, 84 N. C., 158, that  the decision 
of the commissioners to the effect that  a majority of the voters favored 
the enactment is final, approved. Ib .  

4. The constitutional provision that  taxation shall be equal. uniform, and 
within certain limits, does not apply to local assessments imposed upon 
owners of property, who in respect to such ownership are  to derive a 
special benefit in the local improvements for  which the tax is expended. 
16. 

568 



INDEX. 

COUNTIES AND COUNTY COMMISSIONERS-Continued. 
5. The commissioners of a county a rc  proper parties relator to sue upon 

the official bond of a county treasurer to recover county school fund- 
approving case between same parties, 78 N. C., 181; and no demand 
is necessary before suit brought, mherc the officer collects and retains 
the money or fails to pay i t  over to  his successor. Commissioners v. 
dlagnin, 285. 

6. The bond of a county treasurer, conditioned, "that whereas he had been 
appointed treasurer and become disburser of the school money, now 
therefore if he shall well and truly disburse the money conling into 
his hands, under the requirements of law," etc., covers a n  alleged 
defalcation from the school fund. Ib .  

7. The act  in  reference to official bonds (Bat.  Rev., ch. 80,) does not operate 
to  add provisions, which a re  not, but should have been incorporated in  
the condition, but simply cures certain irregularities which might 
otherwise affect the validity of the instrument a s  an official under- 
taking. IT). 

8. I n  revising the tax-lists the commissioners of a county ex mero motu, a t  
their August meeting, increased the valuation put upon the property 
of a railroad company, and thcn caused notice to be served upon the 
company to appear a t  their September meeting and show cause why 
the same should not be fixed a t  the increased sum; IIcld, that  the 
notice was sufficient and the action of the board warranted in law. 
(The method of procerding in such cases under sections 18 and 31 of 
the revenue act of 1881, pointed out by SMITH, C. J.) Commissioner's 
v. R. R., 541. 

COUNTY TREASURER, suit on bond of, 285. 

COURTS : 
The courts which existed under the former system, continued to act and 

were recognized as  courts, until the adoption of the Code of Civil Pro- 
cedure. Lash v. Thomas, 313. 

COURT O F  EQUITY, power over infant's estate, 198. 

COVENANT, to renew lease, 419. 

CRIMINAL LAW : 
1. The solicitor is not restricted to the first bill of indictment found, but  

may before entering upon the trial send another bill to the grand jury 
and require the accused to answer that. State v. Dimon, 78 N. C., 558, 
approved. Statc u. Hastings, 596. 

2. Where a n  act forbidden by law is intentionally done', the intent to do the 
act is the criminal intent which imparts to  i t  the character of a n  
ofTence, and hence on trial of a n  aSL'ray, a party cannot be heard to say 
that  he did not intend to bring about a breach of the peace. State v. 
King, 603. 

3. But  where the act becomes criminal only by reason of the intent, then 
unless the intent is proved the offence is not proved. Ib.  

4. To establish a n  offence the state must prove a n  essential element beyond 
a reasonable doubt. State v. Pag~ic,  609. 
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ORIMINAL LAW-Continued. 

5. But where proof is on'ered in justification, etc., i t  is only necessary the 
jury should be satisfied that  the matter is true. I b .  

6. Therefore the plea of insanity must be established to the satisfaction 
of the jury. And although i t  is error in the court to charge that the 
burden is upon the defendant to prove insanity by a preponderance of 
evidenre, pet as  the case shows i t  was not prejudicial to  the defendant, 
a venire de nouo will not be awarded. Ib .  

7. A plea in abatement to a n  indictment, for an alleged disqualification of 
the grand jurors who found the bill, (here, non-payment of taxes for 
preceding year,) should be allowed if filed in  ap t  time, that  is, a t  the 
time of arraignment before plea of not guilty. State u. Watson, 624. 

8. The transcript of a rccord in the form used in this state, reciting the 
selection of n grand jury, etc., and ihat  a n  indictment is presented in 
manner and form following, etc., is sufficient to show the presence of 
the grand jury when the presentment was made. State  u. Gainus, 632. 

9. The clause of the constitution (Art. IV, Sec. 27,) providing that  in  crim- 
inal cases in a justice's court, "the party against whom judgment is 
given may appeal to  the superior court, where the matter shall be 
heard anew," is for the benefit only of the party accused. State v. 
Powell, 640. 

10. Where a party charged with a n  offence before a court of competent juris- 
diction has been tried and acquitted, the result is final, and no appeal 
is a1lowc.d the state to correct errors of the court below, except where 
jndgncmmt is given for the defendant upon demurrer, special verdict, 
motion to quash or in arrest of judgment. Ib .  

11, But so  much of a judgment as  is personal to the prosecutor of record 
and taxes him with the costs, may be appealed from, a s  in such case 
the proceeding assumes the character of a civil controversy. Ib .  

12. Reriew of acts of assembly regulating appcals Prom justices' courts by 
SMITH, O. J., and their repugnancy to the constitution pointed out. 
Bat. Rev., ch. 33, secs. 114-124; Acts 1879, ch. 92; Acts 1881, ch. 210. Ib.  

13. An appeal docs not lie from the refusal to discharge a prisoner when a 
mistrial is ordered. The mode of procedure to have snch a case re- 
viewed, is by a petition in due form for a writ of certiorari, setting 
forth thc grounds of the application. State  u. Loclce, 647. 

14. A jury were discharged before verdict, in a trial of a rape case, upon 
the following facts found by the court: Cause rommitted to jury on 
Monday of second week of term; jury kept together until half past 
ten o'clock Saturday night, when they came inlo court and were polled, 
each juror stating that  it was impossible for  the jury ever t o  agree; 
the court finding they could not agree, held i t  to be unnecessary to 
prolong the term of the court for the purpose of the trial, ordered a 
juror to be withdrawn and a mistrial entered, and the prisoner to be 
remanded to jail ; If cZd, no error. Ib .  

15. An indiscriminate assault upon several persons is a n  assault npon each 
individual. State v. Nash, 650. 

16. To support the plea of former acquittal, i t  is not sufficient that the two 
proseentions should grow out of the same transaction, but they must 
be for  the sanze offence, both in  law and in fact-an exact and complete 
identity of the two offences charges. Ih. 
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CRIM INAL LAW-Gontirzz~ed. 

17. A defendant in  a criminal acLion is competent and compellable t o  testify 
fo r  or against a codefendant, provided his testimony does not crimi- 
nate himself. (Rex-iew of acts of assembly upon the rules of evidence, 
by ASHE, J.) State v. Xmith, 705. 

See also Evidence, 14 et  scq. : Indictment. 

CUSTOM, eridence of, 350 (2) .  

DAMAGICS FOR PONDING WATER: 

In an action for damages for ponding watrr,  i t  appeared that  plaintiff sus- 
tained injury to his mill by reason of defendant's erecting another mill 
and dam lower down on the same stream; Held, 

(1) That  the measure of damages is the value of the injury actually 
sustained by the plaintiff up to the time of trial, and in estimating the 
same. the decrease of custom (in the matter of toll) cannot be con- 
sidered. 

( 2 )  Eridcnce to show how much it  would cost the plaiutiff to raise his 
dam and water-wheel to escape the injury complained of, n a s  properly 
excluded. 

( 3 )  I n  the absence of a n  allegation in the answer raising a n  issue of 
the liability of the feme defendant, she cannot be permitted to set up 
her coverlure as  a defence to the alleged tort. Burnett v. Nicholson, 
99. 

DAMAGES : 

State not answerable in, for miscondncf of agent, 51. 

Breach of promise to marry, 91. 
Against railroads for negligence, 221. 
For  closing up way, 397. 

DECLARATIONS, 473. 

DECREE-See Jutlgments and Decrees. 

DEED : 

1. ,4n equitable estate in fee may be declared without the use of the word 
"heirs," if a n  intention to pass such estate can be gathered from the 
instrument. Ilolir~es v. Holnzes, 205. 

2. 9 parol contract of sale of an equitable (as well as  legal) estate in land 
is void under the statute. I b .  

:3. The dccision in Scolt v. Battle,  83 N .  C. ,  184, that  a married woman's 
contract affecting her estate in land is void unless made in strict com- 
pliance with the statute in  reference to taking her privy examination, 
is approved. I b .  

4. Onc who nsrs a deed in the necessary deduction of his title, which dis- 
closes a n  equitable title in another, is affected with notice of the trust. 
I b .  

5. 4 deed conveying the estate which the grantor has or may hereafter 
hare as  heir to  the ancestor, does i ~ o t  opemte to iilclude a n  interest 
subsequently acquired in the share of a deceased brother; i t  embraces 
no more than the grantor owned a t  the date of the deed. Gilbert v. 
Janzrs, 244. 
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6. A deed describing the property conveyed, as  "the following articles of 
personal property, to-wit, 300 railroad ties," to be delivered a t  a certain 
price, is not sufficiently definite to pass the title. Stephenson v. R. R., 
455. 

'7. The habcndum of a deed-to have and to hold said land with the rents 
and profits, etc.,-does not operate to pass title to rents theretofore 
accrued. Jolly v. Bruan, 457. 

8. A deed having no subscribing witness, ma7 be admitted to probate and 
registration upon proof of the hand-writing of the maker; or, if t h e  
subscribing witness be dead, upon proof of his hand-writing. Rollins 
u. Henry, 78 N. C., 342, overruled upon this point. (Review of acts 
of assembly as  to the registration of deeds, by ASHE, J.) L'ZacTc v. 
Jzcsticc, 504. 

DEED : 
From husband to wife, when upheld in equity, 139. 
Calls in, 367 ( 2 ) .  

DELAY, in shipping freight, 346. 

DEMAND, when necessary, 285. 

DEMURRER : 
For misjoinder, 175. 
Judge's ruling upon, 498 (1)  

DEPOSITIONS : 
1. Where counsel for a party is present a t  the taking of a dcposition and 

examines the witness, he cannot raise a n  objection to the deposition a t  
the trial. Bavnhardt v. Smith, 473. 

2. And where the deposition of a resident is taken de be91c cssu and h e  
leaves the s tate  a few days before the sitting of the court, and is absent 
a t  the trial, such deposition may be read under the act of 1881, ch. 279 
-it being shown that  he was out of the state and more than 75 miles 
from the place of trial. Ib. 

DEVASTAVIT, 404 (2) .  

DISCHARGE IN BANKRUPTCY, delay in obtaining, 327. 

DISCHARGE OF JURY, before verdict, 647 ( 2 ) .  

DISCONTINUANCE OF SUIT, 81 ( 2 ) .  

DISCRETION, in  allowing filing exceptions, 535. 

DISORDEIRLY HOUSE, 628. 

DISQUALIFICATION OF GRAND JUROR, 624. 

DISSENTING OPINIONS : 
In IiCendall v. BriZey, 56, RUFFIN, J. 

Lockhart v. Bell, 443, RVFBIN, J. 
Statc v. Xns11, 650, ASHE, J. 
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DOMICIL OF MARRIED WOMAN, 486 ( 5 ) .  

DOWER : 
Tenant in, cannot hold adverse to heir, 261 (3)  

Allotment of, where there is homestead, 579. 

EJECTMENT-See Action to recover land. 

ELECTIONS : 
1. The result of an election m7ill not be disturbed because of illegal votes 

receivccl or legal votes refused, unless the number be such that  the 
correction would show a majority for  the contesting party. DeZoatch 
v. Rogws, 357. 

2. And the burden of proof is upon the contestant to  s h o ~  the rejection of 
a sufficicnt number of votes, even if they ought to have been counted, 
to reverse the declared result. Ib .  

3. The election law of 1877, ch. 255, see. 20, enumerates three liillds of 
tickets which a re  declared uoid, iuud must bc  rejected from the count 
a s  to all  persons voted for thereon: 
(1 )  Tickets rolled up together. 

( 2 )  Those containing the names of more persons than the elector is 
entitled to vote for-whether for a single office, or for one not to  be 
filled, a s  in this case. 
( 3 )  And those having some device upon them. Ib .  

4. Where a registrar gave notice that the registration of Toters wonld take 
place a t  his residence, but kept the books and actually registered the 
names a t  his store some 300 yards distant, he having left word a t  the 
house for persons applying there to come to the store, it was keZd that  
the irregularity did not vitiate the registration and the election held 
undrr it. Newsom v. I3ar117rcart, 391. 

ENTRY AND GRANT: 
1. Lands once granted by the state to individual citizens do not become 

"vacant lands" within the meaning of the statute, where the s tate  
subsequently acquires title to them but abandons the actual use to  
which t h ~ y  were put. State v. Beuera, 588. 

2. One who prorures a grant of land knowing that  the same had been pre- 
viously granted, perpetrates a fraud upon the state. I?). 

EQUITABLII: ESTATE I N  EWE, wi,thout word "heirs," 205. 

EQUITY : 
When i t  will uphold deed from husband to wife, 139. 
Bnforcement of wife's coiltract, 276. 
Jurisdiction over infant's estate, 198. 

Relief against contract, 217. 

Chose in action may be reached, 260. 
Defence in summary ejectment, 419 ( 2 ) .  

I n  fraud cases, 572 (3 ) .  
In  partnership matters, 576. 
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EQUITY O F  REDEMPTION : 
Conveyed to mortgagee, 210. 
Purchaser of, 504 ( 4 ) .  
Sale of, under execution, 714. 

ESTOPPEL : 
An estoppel cannot be set up  against the state, but the truth of any trans- 

action undertaken in hcr name may be shown. G t a t ~  1;. K ~ v c l - s ,  688. 
See also, 310. 

EVIDENCE : 
1. The common law rules of evidencc a re  applicable to a suit on a bond 

executed prior to August, 1868; effect of the act  of 1870, ch. 183, dis- 
cussecl. Pugh v. Grant, 39. 

2. An agent's declarations, accompanying a n  act, a r e  not admissible to 
prove his authority, unless the agency be first showii al imdc.  Gtlbert 
v. James, 244. 

3. Thc law presilmes that  proceedings in court were fairly and regularly 
conducted, where it is admitted they were begnn and groseeuted by 
a n  attorney of good character and professional stantling; lout this 
presumption may be rebutted by proof of actual fraird in the trans- 
action. Gilbevt v. James, 244. 

4. The proceedings of a justice's court, relating to a levy on land, were 
directed by the statute to be kept in  a "bound book" by the clerk of 
the late county court, merely fo r  their preservation, a i ~ d  where the 
original papers a re  admitted a s  evidence, they are  rece i~  ed as evidence 
of everything tliat would appear from a certified transcript of the 
record of their enrolment. Lash v. Thomas,  313. 

5. I n  a n  action for damages in closing up a way, to which the plaintiff 
claims a prescriptive right, i t  is necessary to show, not only that he 
used the same continuously for more than twenty years, hut that  the 
user was adverse and a s  of right. Boyden v. Achenhacli. 3!)7. 

6. I n  such case, where the plaintid owner put  up a fence on either side of 
the way to protect his land, and the defendant applied for and obtained 
the consent of said owner to put  up an obstrncting feure with gntes 
for  persons to pass through, but afterwards entirely closed up the 
way. it was  held, that  there was evidcircc of an erse pohsessory 
use of the way in the plaintill', and the same shoilld 11;txc heen sub- 
mitted to the .jury. Ib .  

7. Error  canuot be assigned for the rejection of evidence, unlt.is i t  is dis- 
tinctly shown what the proposed evidence was, that its relevancy may 
appear and that  a prejudice has arisen from its rejection. Kt~rqht  v. 
Killebmw, 400. 

8. A receipt given by the defendant for notes which upon tlicir face are  
payable to the plaintiff's testator, furnishes evicleilcc of the defend- 
ant's agreement to collect the same and account for   then^. Zb. 

9. I n  a n  action upon such receipt i t  was held: 1. That the plea of the 
s tatute  of limitations was no defence, a s  the uotes had not been col- 
lected. 2. The judgment for the restoration of the claims, and such 
sums as  the (lofendant received upon them since the date of the receipt, 
and a n  order of reference to ascertain the amount, with interest, was 
proper. Ib. 
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10. On cross-examination, a witness in answering a question as  to declara- 
tions of another gives also his own declarations, it w;as itel& to be too 
late, under a general objection to the question, to single out and assign 
for error such i rres~ecl ive statement. Barwha~-dt v. Srniflc, 173. 

11. A general objection to obnoxious evidence will be sustained, if upon any 
ground the evidence should bc rejected; but  wbere the ground of an 
exception can be inferred from the record, another cannot be assigned 
h e r e t h e  ground of exception being a part  of the exception itself. 
Gidney v. Moore, 484. 

12. Matter not appearing to be within the scope of professional consultation, 
but referring to other objects, will not be e s c l n d ~ d  as a pr ir i lcg~d com- 
munication. Ib .  

13. Acts and declarations of one within the scope of his authority as agent 
in the purchase of land, are  evidence against the principal. Black v. 
Bavlees, 527. 

14. Evidence, though not of itself sufficient to warrant conriction, was prop- 
erly admitted if in association with other proof it  pointed to the party 
accused. Rtatc: v. IIa.rti~tgs, 596. 

15. What a dcfendant sags a t  a preliminary invrstigation btfore a commit- 
tinq magistrate, is inadmissible as  evidence against him on the trial of 
a n  indictment, unless i t  appears 'he was advised of his right to refuse 
to  answer any question, and that  such refusal should not be used 
to his prejudice, even though tlie declaration was not in the natnrc of 
a confession, but consisted of il denial of some fact upon which the 
s tate  relied for a conviction-and this, notwithstanding the act of 
1881, allowing him to testify in his own behalf. State a. Spier, 600. 

16. TJpon trial of a n  indictment, the written examination of a 15-itness taken 
before a committing magistrate, is inadmissible in evidence, unless the 
witness is dead, or too ill to be present, or insane, or has removed from 
the s tate  a t  the instigation or connivance of the defcnrlant or prose- 
cutor; proof that  he did not respond to the summons is not sufficient. 
Bat. Rev., ch. %3, see. 34. Statc v. Iiiny, 603. 

17. The party eliciting evidence on cross-examination, which is collateral 
and not material to Chc issne, is bound by the answer of the witness. 
State v. Crouse, 617. 

18. On cross-examination of n witncss, a t  great length, to show his bias 
against the dcfendant, in that, he reported a ccrtain violation of the 
criminal law to the state solicitor, the jndge said to counsel that the 
examination had been carried f a r  enough, and that it was the duty of 
a good citizen to report crime when inquired of by the solicitor ; Held 
that  the remark was proper, and did not amount to an invasion of the 
province of the jury. State v. Robertson, 628. 

EVIDENCE : 
I n  ejectment, 427 ; see also action to recover land. 

To rebut presumption of payment, 36. 
I n  will suit, 301. 
Of custom, 350 (2) .  

Of partnership, 463. 
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Of promise to pay barred debt, 331 (2) .  
I n  fraud cases, 473,527. 
To raise parol trust, 484. 
I n  criminal casrs, see criminal law. 
Of nuisance-disorderly house-428. 

E X  TURPI CAUSA, 585 (6).  

EXCEPTIONS : 
To depositions and evidence, 473,484. 
To report, 535. 

EXCUSABLE NEGLIGENCE : 
1. On motion to set aside a judgment on the ground of excusable negli- 

gence, i t  appeared that  the defendant had twice called on the clerk 
to enter upon the docket the name of the attorney whom he had em- 
ployed, and the clerk promised lo do so. The attorney himself applied 
to  the clerk to examine the plaintiff's complaint, but was unable to see 
it, and during the balance of the term was absent in obedience to a 
summons as  a witncss; IIeZd, that  defendant's neglert is excusable. 
Wynne v. Prairie, 73. 

2. On motion to set aside a judgment against defendant sheriff for a n  
alleged failure to make due return of process, the facts of this case 
entitle him to relief under srction 133 of the Code. Proceeding to 
change a conditional into an absolnic amercement, discussed by SMITH, 
C. J. Praneks v. Sutlon, 78. 

3. On a motion to set  aside a judgment on the ground of excusable negli- 
gence, it appeared that  the judgment was rendered by default in 1875, 
six months after rcturn of summons ; defendant did not employ counsel 
to attend to the case, but relied upon the assurances of another to do 
s o ;  no defence was made to the action by reason of the attorney's 
mistaking the case, and no further attention was given the matter 
until a year after judgment and eighteen months after the attorney 
was spoken to;  TIeZd, that  the neglect was inexcnsable. Notwood v. 
Xing, 80. 

4. Held fwrther, that  the institution of a n  independent action in respect to 
the subject matter of the controversy, in lieu of a rmewal of the 
motion, is such as  abandonment of the remedy by motion as  worked a 
discontinuance of the same. Ib .  

EXECUTIONS : 

1. Money raised by sale of the debtor's land under e~ecnt ion,  must be 
applied to that execution (and others in his hands) in  preference to 
the claim of a prior judgment creditor whose execution was not in the 
hands of the sherift' a t  the time of the sale ; but the lien of such prior 
judgment on the land is not thereby affected. SVors7ey v. J1rya11, 343. 

2. Where there have been a previous levy and sale, a subsequent esecution 
eonfcrs no authority to resell the same premises; its operation is con- 
fined t o  other property of the debtor. And this the defendant in execu- 
tion may show in a n  action by the purchaser to recover the land. But 
the rule does not apply to  executions issued upon different jndgments 
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against the same debtor. (For  present form of final process see section 
261 of the Code.) Peebles v. Pate, 437. 

3. Where a n  execution defendant with a fraudulent intent places money 
in the hands of another to buy his own property, the sale by the sheriff 
is a nullity, and the property still subject to the satisfaction of judg- 
ment creditors. Black v. Justice, 504. 

EXECUTION : 
Upon crop, 350 ( 4 ) .  
Sale of equity of redemption, 714. 

EXECUTORS AND ADMINISTRATORS : 
1. An executor, or administrator c. t. a,, after the will is proved in common 

form, niay sue and be sued, and by leare of court may sell property to 
Day debts, but cannot pay legacies or exercise other special powers 
given in the will, where issues upon a caveat are  pending ; the right to 
execute the will is suspended until the determination of the suit. 
Bat. Rev., ch. 119, sec. 25, and ch. 45, secs. 11, 13. Allnzc 2;. B m ~ g h t o n ,  
133. 

2. d claim for funeral expenses is a charge upon the estate in the hands of 
a personal representative, and the amount thereof may be pleaded as  
a set-off in a suit brought by the representative for a debt due the 
intestate. Such expenses a re  of the highest dignity, except debts which 
a re  sperific lien on the estate; and the conrt intimate that  such charge 
may also be set up as  a counter-claim under section 101 of the Code, 
upon the implied contract of the representative to pax the expenses. 
Barbee v. Cveeti, 158. 

3. A11 administrator must pay off judgments against the estate according 
to priority, that  is, the date of docketing. Gallotoa~ v. Bradfield, 163. 

4. Distinction between the rules governing the application by a sheriff of 
funds raised by sale under several executioi-ts, and the distribution of 
askets by a personal representative, pointed out by ASITE, J. Ib. 

5. An administrator is estopped by the act of his intestate who in his life- 
time assigns personal property elren though fraudulently, to deny the 
title of the assignee, and cannot maintain a n  action to recover the 
same. But  a n  action will lie a t  the instance of creditors of the estate 
against the holders of the property-the intestate's act being void as  
to them. Burto+% v. Favinholt, 260. 

6. Where an administrator denies an alleged debt of his intestate, pleads 
fully administered and no assets applicable to the same, the issue as  
to  the contested indebtedness must be determined by the jury;  and 
this being settled. a n  inquiry as  to the assets and the disposition there- 
of must be had by reference or upon issue to a jury-the burden of 
proof being upon the plaintiff to show a personal liability of the admin- 
istrator. Ray a. Patton, 886. 

7. The liability of an executor for a devastavit attaches a t  the date of 
qualification as  such;  and that of a n  administrator a t  the date of his 
bond. Leach v. Jones, 404. 

8. Where in a n  action by a n  executor agaiiist his testator's vendee and the 
widow (who is also executrix and refuses to be a party plaintiff), i t  
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is alleged that  there was complicity in the defendants, in the use of 
undue influence and fraud upon the helpless and diseased testator, t o  
obtain a material reduction in the price of the land sold, aud defend- 
ants resist recovery through the sanre attorney and upon the same 
general grounds, and such e ~ e c u t r i x  has attempted to extinguish the 
right of action; LTcZd, her declarations that she had used such influ- 
ence a re  competent to go to the jury. Barnl~urdt v. Smith, 4'73. 

Where it  is shown or admitted that  a widow obtained from her husband 
his personal estate and all his lantl, except a reversion in a part, and 
niitde common cansc w~tlr anot l~er  defendant whom she is charged with 
having assisted in using undue influence and fraud in the purchase of 
certain land from him, her letter showing her estimate of his mental 
conditio~l is conipetent in such action to go to the jury; especially a s  
the letter was shown to the glirchaser, who, in response to her state- 
ment therein that  she would not acknowledge the deed, declared he 
would see that  she did, and snbsequently obtained her ac>hnowledg- 
ment. Ib .  

Where an executor attaclis n caontract of purchase tor fraud practised 
upon the testator, a judge may refuse to charge that  an assignment 
afterwards by one defendant, who is also e x e c ~ ~ t r i x  and claims as  sole 
legalee, made to another defentl:mt, is a relinqnishrncnt of the action. 
I n  such case the impeaching evidence may be hcard although there is 
no reply to such assignment sel up ns a defencc. Ih .  

A release by a plaintiff executor is no relinqnishment of the right of 
action, if he is kept in ignorance of material faetq-especaially if swh 
release is made from hirnself und wife, individually, to himself as  
executor and to one of the defeutiants as  esecutrih I b .  

Pending the question between a n  executor and execu t r i~ ,  aud other 
defendants, as  to a fraud practised upon the testator in the sale of 
land, i t  is premature to entertain the will and determine the person 
to whom any residue belongs. Ib .  

An intestate entered into a contract of purchase of land, and paid part 
of the price, arid the plaintiff administrator upon paying the balance 
procured title to himself in his represental ive capacit y. In a proceed- 
ing for license lo sell the land for assets to pay debts, the widow set 
up all equitable claim to a part  thereof, alleging that the same was 
pilid for by her husband with her money nnder an agrcwnent lo return 
the rnoiley, and risks that title bc rnatle to her xs a rneans of rcpay- 
rnent : H r l r 7  conipeter~t for the widow to prove declarations of the 
intestale husl~and (while in possrssion of the Innil) that he yaid for it  
with fuails belonging to her. And this, notwithstanding the ob.jection 
made that the administrator in seeking to snbjcct Lltr lantl represents 
the creditors. C b d W e ~  v. Moorc, 484 

The rule annonnced in XhieZds v 12ih~takev, S2 N. C' . R I G ,  in reference 
to charging land with a parol trust, approved. 

The general rule--that a personal representative of a deiwsed person 
is bound to perform all his contracts, or snake compensation out of the 
estate in case of non-performanctLis subject to the exception that 
where such contract requires something to be done by the contracting 
party in person, as  here, and he dic before performance, the personal 
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EXEOUTORS AND ADMINISTRATORS-Continued. 
representative is not liable to an action for  a breach of the same occa- 
sioned by his death. Siler u. Gray, 566. 

EXECUTORS AND ADMINISTRATORS : 
Bemoval of, .54. 
Order to  sell land, 122 ( 2 ) .  
Suing for  account, 428. 

FALSE CREDIT, 269 (3 )  

FALSE PRETENCE : 
An indictment for false pretence charging that  defendant wilfully, know- 

ingly, falsely and feloniously pretended to the prosecutor that  he had 
cut for him, for the use of another, twenty cords of wood, whereas in 
t ruth and in fact he had not cut the same, and by means of said false 
pretence did obtain from the prosecutor three dollars in money, with 
intent, etc., is sufficient. The averment that  the act  was done with 
felonious intent is surplusage--calling the misdemeanor a felony does 
not make it a felony. State v. h'ason, 674. 

FENCE LAW, assessment of tax, 8,391,552. 

FENCE, removal of, 626. 

FINAL JUDGMENT, 85. 

FORECLOSURE PROCEEDINGS, parties to, 61. 

FORGERY : 
1. The rule announced in State v. Leak, 80 N. C., 403, sustained. State v. 

Hustings, 596. 
2. One conricted of forgery a t  common lam was subject to corporal punish- 

ment, but imprisonment in the penitentiary or county jail is substituted 
in lien thereof by Battle's Revisal, ch. 32, sec. 29. State v. Williams, 
671. 

FORMER ACQUI!I!TAL, 650 ( 2 ) .  

FRAUD AND FRAUDULENT CONVEYANCES : 
1. A voluntary transfer of a chose in  action by a n  insolvent donor to his 

children, without valuable consideration, is fraudulent and void, and 
the same may be reached in equity by creditors and subjected to the 
payment of their debts. Burton. u. ParinhoZt, 260. 

2. An administrator is estopped by the act of his intestate, who in his l i f e  
time assigns personal property even though fraudulently, to deny the 
title of the assignee, and cannot maintain a n  action to recover the 
same. But  an action will lie a t  the instance of the creditors of the 
estate against the holders of the property-the intestate's act being 
void a s  to  them. I b .  

3. Although a loan, with a n  agreement to be secured if the debtor finds 
himself failing, may be upheld, however suspicious the transaction, 
yet if there be the further and principal purpose to  give the debtor 
false credit, and induce a creditor to rely upon i t  for payment, a con- 
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FRAUD AND FRAUDULENT CONVEYANCES-Continued. 
vegance effci'ting snch understanding which hinders and defeats the 
creditor, will be inoperative and void. Rencher u. Wynne, 268. 

4 In  an aclion alleging fraud in preventing a fair competition of bidders 
a t  execution sale, whereby the land was bought a t  a reduced price, 
and to snbject the lanil to the paymmt of plaintiff's debt; Held, 

(1) It is competent to prove the  representations or declarations of 
defendant debtor "that the judgment had been arranged and there 
would be no sale," thereby inducing the witness not to attend. Black 
v. Raylcrs, 527 

( 2 )  Also, to prove as  a part  of the rc.9 qestaJ that  the party who bid off 
the land got the money Crom the debtor, who said it waq his wife's, and 
afterwards assigned his bid to  the defendant wife. I b .  
(3 )  And also to  prove what the femr defendant had testified on a 
former trial-whdher the same be offered as  her admissions or to 
impeach her testimony. The rnle laid down in Jowes v. bones, 80 N. C., 
246, snstained. Ih. 

5 The acts and declarations of onc. within the scope of his authority as 
agent in the purchase of land, a re  evidence againsl the prmcipal. Ib.  

6 No one can set lip a benefit derived through the fraud of anofher, al- 
thouqh he may not have had a personal agency in the imposition. Ib .  

7. A subsequent purchaser of personal property from one who has pre- 
vionsly mndc a fraudulent assignment of it-or an assignment without 
consideration and for his own benefit, whether the purchase be with 
or without notice and for a valuablc consideration, and snch assign- 
ment 11x5 been registered, snceerds only to thr  rights of his assignor; 
Thrrcforc, where the plaintiB and A were partners in trade, and upon 
dissolntion the plaintilt sold his interest to A and took a mortgage on 
the goocis to sccure tlre price and also the debts of the firm; A re- 
n~ained in business for a while and then sold and conveyed the stock 
of goods to the defendant for a small sum in money, and his own indi- 
vidual nole in a considerable amount which he owned when the said 
mortgage mas executed; Held in a n  action by plaintiff for the goods, 
that the mortgage is suficiwt in law to pass title as  against tlw vendor 
and the defendant Who ('laims under him, and that neither r a n  impeach 
the same for fraud in its inception. Uywm v. Mil l r r ,  569 

8. Creditors affected by the frantl of a common debtor in the conveyance 
of his property, have the right to join in one action to subject the same 
to the payment of their debts. The complaint here is not therefore 
demurrable for misjoinder. Mebane v. Layton, 571. 

9. .Judgment upon t h r  claims not necessary to give the right to bring such 
snit. Bank v. Harrts, 84 N. C., 206, approved. Ib. 

10. Where one can establish his case otherwise than through the medium of 
a n  alleged tr:msartion to which he was himself a party, the rnle 
r.r ttrrpi causa docs not apply. State v. Bevcrs, 588. 

FRAUD : 
Judge's charge as  to, 268 ( 2 ) .  
At execution sale, 504 (3 ) .  
Against testator, 47.3. 
See also pages 40 (2 )  ; 210 ; 245 ( 5 ) .  
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FRAUDULENT PRESUMPTIONS, 210. 

FUNERAL EXPENSES, payable by personal representative, 158. 

GOODS SOLD AND DELIVERED : 
A note for goods sold and delivered does not discharge the debt, but the 

plaintiff upon surrendering the same or proving its loss, may sue for 
goods sold and delivered. Mauney v. Coit, 463. 

GRAND JUROR, disqualification of, 624. 

GRAND JURY, presence of, 632. 

GRANT O F  LANDS, 588. 

GUARDIAN AND ADMINISTRATOR, in same person, liability of, 190. 

GUARDIAN AND WARD : 
1. -4 guardian appointed in 1841, is not himself protected by lapse of time 

against an action on his bond and for a n  account of the trust fund ; but 
his sureties are  discharged if the ward does not within three years 
after attaining majority call upon the guardian for a full settlement. 
Rev. Stat., ch. 65, sec. 7. Hodges v. CownciZ, 181. 

2. In  snch case, only a presumption of payment arises within ten years 
after the right of action accrues (Rev. Stat., ch. 65, see. 13) ; and 
i t  seems that  the period of time for  the presumption is to be counted 
from the arrival of the several wards a t  full age-excluding the inter- 
val during which the statute was suspended. Ib.  

3. Sale of land of ward, 198. 

"HEIRS," omitted in deed, fee conveyed, when, 205. 

HIGHWAY, obstructing, 681. 

HOMESTEAD : 
1. This case is governed by the decision in Watts v. Leggett, 66 N. C. ,  197, 

in reference to  assignment of dower and allotment of homestead. 
Grego~y v. Ellis, 579. 

2. Allotment against "old debt," void, 513. 

HOMICIDE : 
Indictment charging that  death "instantly" ensued, defective, 732. 

HUSBSND AND WIFE-See Married Women. 

1 .  The removal of a fence dividing the Aelds of the defendant and the 
prosecutor, is not indictable under the statute (Bat.  Rev., ch. 32, see. 
93,) where the fence is altogether on the land of the defendant. State  
v. Watson, 626. 

2. An indictment for assault with intent to murder need not state the 
instrument used by the assailant. Btate v. Gainus, 632. 

3. An indictment for violating the act of 1877, ch. 4, in shooting or throw- 
ing a missile a t  a railroad car or locomotive, which fails to charge 
that  the same was in actual motion or stopped for a temporary pnr- 
pose, is defectire. State v. Boyd, 634. 
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4. For  larceny-ownership of property not properly laid. Btnfe v. Mdu;nrds, 
666. 

5. An indictment need not he signed by anyone. State v. Mace, 668. For 
sufficiency of indictment for particular offences, see the title of those 
ofyences. See also Criminal Law. 

INDTSCRIMINATE ASSAULT, 650 

INFERIOR COTJRTS, transfer of cascs from, 621. 

IN FORMA PAIJPERIR, order allowing appeal, 404 ( 3 ) ,  727. 

INJUNCTION : 
1. An injunction was properly granted until the hearing to restrain the 

sale of land (under terms embraced in a contract of purchase) to 
secure payment, not of the original debt, but of a disputed portion of 
it, alleged to have been incurred by reason of the necessitous circum- 
stances of the vendee (or  mortgagor). Review of cases where equity 
will relieve against a contract, by SZ~ITH, C. J .  Tillel-y v. W r e n n ,  217. 

2. An injunction will not be granted to restrain defendant from a contem- 
plated diversion of water, (by means of canals in process of construc- 
tion) intended to be used in gold-washing opcrations, upon a n  allega- 
tion that  the same will cause injury to  similar operations of plaintiffs, 
the lower proprietors on same stream. Waltom v. Mills, 280. 

3. The relative rights of upper and lower proprietors of land over which 
a natural water-rourse flows, to the running vvatrr, discussed by 
SMITH, C .  .T. Such right should be established by finding of a jury. 
Injuries-when compensated in damages a t  law, and when irreparable 
and calling for injunctive relief. I b .  

4. ,4 receiver and his surety cannot be siled upon the bond for an alleged 
breach of his trust, before a default is ascertained-the proper prac- 
lice brinq to apply to the court for a rule on the receiver to render his 
account. R ~ I I  lc v. Cwditors, 323. 

5 Where the receiver's delinquency is manifest and he fails to comply 
with the order of the court in respect to the fund, such failure is a 
breach of the bond, upon which suit may be brought by leare of the 
court. Ih.  

6 Will not be granted to arrest proceedings under "fence law" act of 1881. 
Gain v. Commissioners, 8. 

INJTJRIES, where darnages will compensate, and injunction relieve, 280. 

INQ1;IRY for  damages, 73 (2) ,  86 (2).  

INSANE ASYLTJM, a corporate body, 49 (4) .  

INSANITY, plea of, established to satisfaction of jury, 609. 

ISSUES, framed by Supreme Court, 91 ( 4 ) ,  and Rumett v. Xicholson, 728- 
opinion. 

INSURANCE : 
A life insurance policy issued to one for the benefit of himself, executors, 

etc., becomes upon his death a part of his estate, like any other chose 
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in action ; but otherwise, where the same is taken in the name and for 
the benefit of the wife or children. Burton v. Barinholt, 260. 

INTEREST : 
1. Interest is not allowed as a matter of law in an action of claim and 

delivery (Rev. Code, ch. 31, sec. 90, does not embrace such cases), but 
the jury may, in  their discretion and as  damages, allow interest upon 
the value of the property from the time i t  was taken. Patapsco u. 
Magee, 3.50. 

2. Where chargeable on demand or snit brought, etc., 457. 

INTERLOCUTORY DECREE, may be amended, 26. 

INTERLOCUTORY JUDGMENT, 86 (2) .  

JUDGE'S CHARGE : 
1. A proposition of law, given in a charge to the jury, which is in terms 

too comprehensive or without its necessary limitations, cannot for that  
reason be assigned for error, if i t  be appropriate to the case and not 
calculated to mislead. MoLeod u. Bullard, 210. 

2. Where a judge commits an error in excluding proper evidence, or allow- 
ing improper evidence, i t  is his duty to  correct i t  before the jury retire. 
Gilbert 1;. James, 244. 

3. The remark of a judge, that he felt compelled to exclude a certain deed 
a s  evidence of title but regretted to do so, is not the subject of excep- 
tion-especially so where the objection is not made in apt time. Malloy 
u. Bruden, 251. 

4. A judge need not give instructions in  the very words asked, even when 
correct in l aw;  certainly not if in any particular erroneous. But he 
shall declare the law as  applicable to the facts in proof, and any 
reasonable inference from them. Relzcher v. Wynme, 268. 

5. H e  should declare what constitutes a fraudulent intent in law vitiating 
and annulling, as  against creditors, a n  accompanying assignment other- 
wise effectual ; and what knowledge prevents the assignee from deriv- 
ing title thereunder, especially if the denial of such knowledge is only 
as  to the fraudulent purpose of the assignor and not as  to his acts and 
objects, which were mtaerial for the jury to consider in fixing the 
extent of the assignee's notice of the fraudulent intent. I b .  

6. A judge is not required to specify the particular ground in his ruling 
upon a demurrer where several causes a re  assigned, though i t  would 
be more convenient for him to do so. Johnston u. Smith, 498. 

JUDGE'S CHARGE,: 
As to disposing capacity of testator, 474 (9 ) .  
Ruling upon demurrer, 498 (1). 
Remarks a t  the trial, 251,625. 
Discretion a s  to order of admitting testimony, 463 (1 ) .  

JUDGMENTS AND DECREES : 
1. An interlocutory decree may be modified or rescinded during the pend- 

ency of the suit, upon sufficient grounds shown, to meet the justice 
and equity of the case. Miller v. Justice, 26. 
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JUDGMENTIS AND I)EOREB;S-CO~~~DL?LP~. 

2. Where leave to snc on a judgment under section 14 of the ('ode, is 
refused by the judge below, his decision upon the qnr\stit)~l \\lrether 
"good canse" is shown, is conclusive. (Xr .  Justice Rur WIT cliswnting.) 
Iicndall v. Brilcu, 56. 

3. Suggestion$ of the court indicating the prrsent status of t l ~ e  law, i11 
reference to .judgments final by default upon sworu complaint in 
actions to recover money ; and to the old pmclice of ia trril of inquiry 
to ascertain amo~snt of an nnliquidated demand. ( A  decision npon 
this question was subsequently made in Rogem ?I. Dfoorc, 85.) Wynne 
v. Prairie, 73. 

4. Judgment final may be rendered in an action for the rccovery of money 
where a sl~ecific sum is contracted to bc paid, and \rhcre the complaint 
is sworn to and no answer filed. C. C. P., see. 217. Rogc2rs z;. Moore, &5. 

5. But  in a n  action for goods sold or serviccs renrlerecl, and the like, even 
though the cornplaint be verified and no answer filed, the judgment is 
interlocutory, and the lormer praclice of referring the inquiry of 
damages to a jury under the supervision of the jndge, is restored by 
the act suspmding the Code. Bat. Rev., ch. 18. Ib. 

6. Judgment conclusive between the parties in a proceeding for dower, 
and the widow estopped from sctting up title to the land. Xiffmor~ 2;. 
Bawn,  310. 

JIJDGMENT : 
See 400 (3) .  
Against corporation, 402. 
When not necessary, ctc., 571 (2) .  
Against prosecutor for costs, and may be al~pealed from, 641 ( 3 ) .  

Of restitution, 723. 

JUDICIAL SALES : 
1. T ~ P  court of equity has full general jnrisdicalion o ~ e r  the cstates of 

infants, and where land of an infant was sold under its decree upon 
petition of a guardian, the title acquired is not rendered i n ~ a l i d  by the 
rerersal of the dccree on account of irregularity in the proceeding, of 
which the purchaser had no notice. Sutton v. Sc71orcwaZd, 198. 

2. Such jurisdiction has in no wag been impaired or abridged by the act 
of 1827, a i d  such estates may be sold npon petition of either a next 
friend, or guardian. Nor is the title of an innocent pnrchasrr affected 
by reason of the fact that the sale was nrildr lrlron petition of one 
styling himself guardian, when in firrt he was not. Ib. 

3. h cwmruissioner nlakiiig sale of land under an ordcr of court and receiv- 
in:: the purchnse snoilrj, is not a necessary  part^ 1 0  a n  action to im- 
peach the decree. Gilbcr-t v. .James, 244. 

4. Before the report of a judicial sale is confirmed, the biddings may he 
reopened and the property resold upon an advance offer of ten per 
cent made a t  the term ensuiug the sale; and this may be done more 
than once. The purchaser has no independent right before the sale is 
confirmed, but is regarded as  a mere preferred proposer. Attorrcey- 
General v. R o a w k e  Nag. Go., 408. 
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J U D I C I A L  SALES-Continued. 
5.  Although in such case the court looks with jealousy upon the application 

of one, who was a bidder a t  the sale, to  reopen the biddings, yet the 
advance price offered by him will be taken as  a compensation for any 
loss that may have arisen from a want of competition a t  the sale. Ib .  

1. A judge has jurisdiction to appoint commissioners to condemn land. 
Gom'rs v. Cook, 18. 

2. The original and primary jurisdiction of a proceeding to remove an 
administrator is in the probate judge (with the right of appeal to 
either par ty) ,  who ascertains facts upon which his legal discretion 
may be exercised, and to this end he may require issues of fact to be 
tried by a jnry in the superior court. C. C. P., secs. 418, 470. Muwi l l  
v. Xnrrdlin, 54. 

3. An administrator obtained a n  order in 1869 from the judge of the supe- 
rior court to sell lands for assets ; Held no error. The jurisdiction in  
such case was not exclnsively in the clerk, as  probate judge. Acts of 
Assembly curing defects in jurisdiction, etc., reviewed by SMITH, C. J .  
Johnso j~  v. Putrell ,  122. 

4. A justice of the peace has no jurisdiction of a n  action upon a bond 
(here a constable's) where the penalty exceeds two hundred dollars. 
The sum demanded is the penalty, and not the damages claimed for a 
breach of the bond; nor can a plaintiff remit any par t  of the amount 
of such penalty to give jurisdiction to the justice. Coggins v. Harrell, 
317. 

5. To give a justice of the peace jurisdiction of civil actions under section 
twenty-seven, article four of the constitution, the summons, as  a sub- 
stitute for a complaint in such case, must show upon its face that  the 
cause of action is within his legal cognizance ; if the action be founded 
on contract, i t  must contain the amount of the sum demanded-not 
exceeding $200; if not on contract, i t  must specify the value of the 
property i11 controversy-not exceeding $50. A l l m  v. Jackson,  321. 

6. An amendment of summons in the superior court, that would, if made 
in the justice's court, have given the justice jurisdiction of the action, 
was properly refused. I b .  

7. Counterclaim in excess of jurisdiction of a justice cannot be entertained 
by him ; and no amendment will be allowed in the superior court, after 
appeal, which will increase the sum demanded beyond the justice's 
jurisdiction. Meneely v. Crawn .  364. 

8. The superior court has jurisdiction of an action by a n  administrator 
against the widow, heirs a t  law, and all other parties interested, for 
a n  account and restraining order, in  which it  is alleged, that  the intes- 
tate in his lifetime executed several mortgages upon his land-had 
many dealings with the mortgagee-made sundry payments upon the 
debt-mortgagee was threatening to sell the land; also, that  there 
were alleged judgment liens upon the land-and that  payments had 
been made on same for which proper credits were not given. Kir7cman 
v. Phipps, 428. 

9. In an action before a justice of the peace for a sum due by note and 
within his jurisdiction, it held that  a counter-claim consisting of 
an alleged indebtedness arising out of unadjusted partnership dealings 
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between the parties, could not be allowed-the jurisdiction to settle 
such matters being in a court of equity. L o v e  v. R k y f ~ c ,  .576. 

10. The principal announced in Murphy 2j. McNeil l ,  82 N. C., 221. and Bol~ett 
v. T7aughan, 85 N. C . ,  363, approved. I b .  See also X e b a ~ z e  v. Lay to l l ,  
571. 

11. The transfer of a case from an inferior or superior court to the next 
succeeding term of either court, in pursuance of the provisions of the 
act of 1879, ch. 302, for the speedy trial of criminals, gives jurisdiction 
to the court to which i t  is transferred-to try all such offences as  are  
cognizable in the inferior court:  and the entry of the receipt of the 
clerk of one court to the clerk of the other, for the papers, is merely 
directory. Nor is it  error to transfer the trial of one of several defend- 
ants, who was imprisoned by reason of his inability to gire bond for 
his appearance, to the next succeeding court. S t a t e  v. V o t t ,  621. 

See claim against the state, and pages 571, 585. 

JUROR, disqualification of, 624. 

JURY : 
Presence of, 632. 
Discharge of before verdict, 647 ( 2 ) .  

JUfSTICE'S JURISDICTION, 317, 321,364,571, 576. 

JUSTICE'S PROCEEDINGS, when evidence, 313. 

LAND, charged with payment of fund, 187. 

LANDLORD AND TENANT : 
1. Where a lessor gets possession of the crop by his om1 act, the remedy 

of the lessee to recover his part thereof is by claim and delivery; and 
in such case, the lessor being solvent and reqnired to give bond of 
indemnity, the court will not restrain him from selling the crop. (Re- 
view of the landlord and tenant act of 1877, ch. 283, and the method 
of proceeding to determine the rights of parties thereunder, pointed 
out by SMITH, C. J.) W i l s o n  v. Respass ,  112. 

2. The clerk of the superior court has power to revoke and supersede a 
warrant issued under the act to secure agricultural advances, where it  
is improvidently issued. Cott inylram v. M c K a y ,  241. 

3. Where, in a proceeding under Bati Rev., ch. 65, secs. 19, 20, the money 
arising from the sale of the crop has been paid into court and the 
proceeding dismissed, the court has the power to order a return of the 
money to the defendant, although the plaintiff has instituted another 
action and files an affidavit that defendant is insoIvent. Ib.  

4. Where a lessor agrees with a lessee, that  a t  the expiration of the lease, 
then subsisting, "he shall have the refusal of the premises for another 
year," it w a s  hetd that  the'lessee had the election to rent, or not, the 
premises on the same terms and conditions, and on payment of the 
same rent, and that the lessor was bound to renew the same upon said 
terms, if the lessee so elected. McAdoo v. Callurn, 419. 
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L A N D L O R D  A N D  TENANT-Cmtintced.  
5. While this provision for renewal is not of itself a renewal so as  to rest 

a n  estate, yet i t  gires an e q u i t ~  ~ r h i c h  ma7 be set up as  a defence in a 
summary proceeding in ejectment. Ib .  

See page 388 ; and for larceny of crop, 687, 691. 

L A R C E N Y  : 
1. A and B, owners of a mill, employed C as  a miller, giving him one-third 

of the toll received, as compensation for Becping the mill, and the 
flour alleged to have been stolen was made of undivided toll wheat; 
Held that in the indictment the ownership of the flour was not prop- 
erly laid in the miller, but i t  shonld h a w  been charged to be the prop- 
erty of A and others. S ta t e  v. Edwards .  666. 

2. On trial of an indictment for larceny charging the defendant with steal- 
ing "seed cotton and lint cotton," evidence that defendant took the 
gleanings of the cotton from the field, is not admissible. T o  render 
such evidence competent, the indictment should be framed under the 
statute, and describe the crop as  "growing, standing or ungathered" 
in the field, and cultivated for food or market. S ta t e  v. Brccgg, 687. 

3. An indictment for larceny will not lie against a lessee or cropper for 
secretly appropriating the crop to his own use, even if done with a 
felonious intent, for the reason, that  under the act of 1877, ch. 283, 
he is in the actual possession of the same until a division is made. 
S ta t e  v. Copeland, 691. 

4. Where in such case the defendant cropper was hauling seed cotton to 
the lessor's gin, there was proof that  he threw a sacli thereof off the 
wagon by the road-side, and returned to the spot a t  night and carried 
the cotton away, which was afterwards found near defendant's house; 
Held that  the act of throwing it  off the Tvagon was not a n  abandoa- 
ment of his own possession, and the subsequent taking, no trespass 
upon the possession of the lessor. Held furt71el-, that if the cotton 
had been delirered to the lessor a t  the gin, giving him actual posses- 
sion thereof, and the defendant had then secretly taken and carried 
i t  away, he would have been guilty of larceny. (Review of the land- 
lord and tenant act, rights of parties and remedies thereunder, by 
ASHE, J.) Ib.  

L A W Y E R S ,  tax on, 88. 

L I A B I L I T Y  O F  H U S B A N D ,  for torts and contracts of wife, 136. 

L I B E L  : 
1. I n  an indictment for libel, the alleged libellous matter must be set out 

accordifry to i t s  tenor. Tenor inlports i d m t i t l ~ ,  and whenever that  is 
destroyed, either by the omission or adoption of ally one word, how- 
ever slight the sense may be affected, i t  is fatal to the indictment. 
S ta t e  u. Tozolzsend, 676. 

2. To gire  the substance is not sufficient: though the misuse or omission 
of a letter which works no such change i n  a word as to make of i t  
a different one, will not be treated as a fatal variance. Ib .  

L E A S E ,  renewal of, 419. 
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LEAVE TO SUE: 

Upon judgment, 56. 
Upon receiver's bond, 323 ( 2 ) .  

LEGACY : 
When subject to scale, 230. 
Bequest of debt to debtor, 296 ( 3 ) .  
When vested, 546. 

LEGAL CBPACITY OF WIFE, 269 (4) .  

LEGISLATIVE POWER, not transferable to voter, 8. 

LESSOR AND LESSEE. See Landlord and Tenant. 

LIQUOR SELLING : 
1. Where one received sundry drinks of spirituous liquor in  payment of a 

certain sum, the seller to have credit for  each drink, and so toties 
qztoties until the debt was satisfied; Held to be in violation of the 
statute against retailing without license. Etate v. Poteet, 612. 

2. The "prohibitiou act" of 1881, ch. 319, being submitted as  a whole to the 
popular vote and defeated, has ne17er been in force. Nor has section 
31. chapter 116 of the act of 1881 any application to this case. Ib. 

3. A licensed retail liquor dealer is indictable under the act of 1877, ch. 38, 
for selling liquor on Sunday, except 09% t ke  prescription of a physician 
and  for medica l  pu~yoses, even though the same be bought for and 
used by a sick person, and the defendant so informed a t  the time of 
the sale. State v. Wool, 708. 

LOAN, when fraudulent, 269 (3) 

LOCAL ,4SSESSMENT OF TAXES, 8 (4)  ; 552. 

LOCAL OPTION LAWS, to trausfer of legislative power, 8. 

MARRIAGE ACT O F  1866-See Sfatc v. TT7hitford, 636 

MARRIED WOMEN : 

1. A married woman cannot set up her coverture as  a defence to an alleged 
tort, in  the absence of an allegatiou in the answer raising an issue of 
her liability. Bumett  v. XichoZson, 99 ( 3 ) .  

2. Where husband and wife a re  jointly sued for the wrong of the wife 
and the wife die, the action abates. Roberts v. hisenbee, 136. 

3. Common law and statutory liability of the husband for the contracts and 
torts of the wife, discnssed by ASHE, J. Ib .  

4. A deed from husband immediately to  wife, conveying the whole of his 
real and personal property, will not be upheld in equity where the wife 
is shown to be unworthy of the interference of the court by reason of 
her being an adulteress; or where the provision for the wife, as  here, 
is  extravagant and exhaustire of the husband's estate. Warlick v. 
STXte, 139. 

5. Money received by a husband, prior to the adoption of the constitution 
of 1868, from the sale of his wife's real estate, belongs to him abso- 
lutely, unless a t  the time he received i t  he agreed to repay i t  to her, 
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MARRIED WOMEN-Continued. 
and obtained possession of i t  nl?on the faith of sucli agreement. 
IIackett 5. Shuford, 144. 

6. And proof that  the wife requested the hnsband to invest thc proceeds 
in the purchase of other land, but espressed no wish that  the purchase 
should be made in her name or for her benefit, is no evidence of such 
agreement. Ib .  

7. As a wife now has legal capacity to contract with her husband, make 
loans to  him, and take security therefor, she will not be supposed in 
such matters to act under the marital influence, but will be affected by 
the rules applicable to other persons. Rencher v. Wynne, 268. 

8. The separate estate of a married woman could under the former prac- 
tice be subjected to  the payment of her debt (contracted in 1860) only 
by bill in  equity-a proceeding i n  1-em, not in  personam. Her contract 
is void and will not support an action a t  law against her. Smith v. 
Gooch, 276. 

9. Personal property given to a married nToman is received under the law 
of her actual domicil, and not of the matrimonial domicil. Gid17el~ 
v. Moore, 484. 

10. Money arising from the sale of the wife's land by husband and wife in 
1851, becomes the property of the husband by virtue of his marital 
rights. And the rule is not affected by the fact that the feme covert 
in this case was a n  infant a t  the time of making the executory contract, 
for there was no conversion until the contract was consummated, which 
was after she attained her majority. Black v. Justice, 504. 

11. The marriage of 1866, ch. 40, validates a marriage celebrated between 
a man and woman a t  the time they were slaves, and makes the living 
together as  man and wife after emancipation and up to the date of 
ratification of the act, evidence of the parties' consent. Nor can such 
marriage be avoided by a failure to have an acknowledgment of the 
same entered on record. State v. TV71itfomt. 636. 

MARRIED WOMEN : 
Where husband liable for torts and contracts, 136. 
Where contracts void, 205. 

MEASURE O F  DAMdGE, up to time of trial, 99 ( 1 ) .  

MENTAL CAPACITY OF TESTATOR, 474 ( 9 ) .  

MILL-DAM ACT, pondiug water, 99. 

MISJOINDER, 366. 

MORTGAGE : 
1. In  foreclosure proceedings, all the mortgagees and judgment creditors 

as  well as  the mortgagor should be made parties, in order to a full 
adjustment of the rights of each. Hinsom v. Adrian, 61. 

2. Where a mortgagor conveys his equity of redemption to the mortgagee 
( the  deed for the land containing a power to foreclose by sale) and 
the former brings a n  action for possession, and a n  account of the rents, 
and cancellation of the deed, the burden of proof is upon the mort- 
gagee to show by eridence other than the deed itself, that the trans- 
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MORTGAGE-CmtinzLed. 
action was fair  and that  he paid for the property what it  was worth, 
in order to rebut the presumption of law tha t  the conveyance is fraudu- 
lent-a mortgagee being included in the class of trustees to whose 
dealings with their cestq~ie qzbe trust the presumption is applied. 
McLeod u. RulZard, 210. 

XORTGAGOR : 
Injunction in favor of, 217. 
Purchaser of equity of redemption-legal estate, 604 (5).  
Where title passes against, 659. 

MOTION : 
To dismiss complaint, for no cause of action, 1 
To strike out impertinent matter, 4. 

NEGLIGENCE : 
1. While crossing a railroad track the plaintiff's intestate was killed by a 

train which had left a station on schedule time and attained a speed 
of t w e n t ~  miles a n  hour; the deceased was working a t  a steam-mill 
located near the tracli; when first seen by the engineer he was about 
100 feet from the engine, and making no effort to get out of the way;  
the engineer put on brakes and shut off steam, but gave no signal by 
bell or whistle ; Held that the contributory negligence of the deceased 
relieves the company of responsibility. Pavker .u. R. R., 221. 

2. One crossing a railroad track must be on the alert to avoid injury from 
trains that  may happen to be passing; and the omission of the engi- 
neer to give the precautionary signals of the approach of a train, when 
it  in no way contributed to an alleged injury, does not impose a lia- 
bility upon the company. I b .  

NEGOTIABLE INSTRUMENTS : 
1. The assignee of non-negotiable paper sncceeds only to the rights of the 

assignor, and is affected by all  the defences against him a t  the date of 
the assignment or before notice thereof. Havens v. Potts, 31. 

2. A negotiable note endorsed before maturity, is not subject in the hands 
of the endorsee to a set-off in favor of the maker of a debt due by 
the payee a t  the time of making the note. The law presumes that  the 
holder of such paper is the owner, and took i t  for  value and before 
dishonor, and that  a n  nndated endorsement of the same was made a t  
the date of the note. TredweZZ v. B l u u ~ ~ t ,  33; Pugh v. Grant, 39. 

3. Proof offered to repel the presumption of payment of a bond from lapse 
of time, must, in order to be effectual, run through the entire period 
of ten years next after the maturity of the debt; Therefore in a suit 
on the bond of an intestate execnted and payable in 1854, evidence of 
the administrator that he had not paid i t  after his qnalification in 
1859, is not sufficient. Rowlnnd u. WindZelj, 36. 

4. And evidence of a joint obligor that he had not paid it, is also inadmis- 
sible to repel such presumption. I b .  

3. The possession of negotiable paper by an endorsee, whether past due or 
not, is a prima facie presumption that he is the true owner, and for 



INDEX. 

NEGOTIABLE INSTRURTENTS-C~~~~?ZZL~~. 
value; and the burden of proof to rebut this presumption is up011 him 
who alleges any defect in the title. Pugh v. Giant, 39. 

6. But  upon proof of fraud or illegality being offered, the b ~ ~ r d e n  is shifted 
to the holder, and he must show that he received i t  bona jlde for value. 
Ib. 

7. The assignee of a bond after its maturity, holds it  s ~ ~ b j e c t  to every 
defence existing between the assignor and the maker a t  the date of the 
assignment and before notice thereof, and hence the finding in this 
case that  the assignment \\-as not made in good faith and for value is 
immaterial. Ib. 

8. The effect of the act of 1879, ch. 183, amending section 343 of the Code, 
is to restore all the common law rules of evidence, applicable to a 
suit on a bond executed prior to August. 1868. Ib. 

9. S n d  by the common lam, all  parties to a n  action and those having a 
direct legal interest in the event thereof, mere excluded as witnesses, 
except where the interest of the person offered was equally balanced; 
and coming within this exception is a n  endorser of a note, who is a 
competent witness for either party in a snit between his endorsee and 
the maker. Ib. 

10. A promise by one joint obligor to pay bond mill not deprive the other 
of the benefit of payment presumed by lapse of time. Campbell Q. 

Brown, 376. 
11. A note for goods is not a discharge of the debt, bat suit may be brought 

for them, upon surrendering the note or proving its loss. . Maicney o. 
Coit, 463. 

NOTES AND BONDS, matters relating thereto-See Negotiable Instruments. 

NOTICE : 
Of irregularity in sale-proceedings, 198. 
Of equitable title in another, 203 ( 4 ) .  
Of revising valuation of taxes, 641. 

1. On trial of a n  indictment for lieepiug n disorderly house, i t  is sufficient 
to warrant a conviction to prore that  the defendant lre13t a shop on 
the public highway, a t  which were seen drinking and disorderly 
crowds, in the morning and a t  night, participated in and encouraged 
by the defendant himself, whether few or many are proved to hal-e 
been thereby in fact disturbed. State v. Robertsoll, 628. 

2. In  such case, proof that  the female members of a witness' family were 
not permitted, on account of the character of the house, to pass by i t  
on their way to Sunday school, was properly left to the jury as some 
evidence of annoyance. Ib. 

3. Where one was indicted for obstructing a "public highray," and the 
proof was that  he obstructed a "private cartway ;" Held a variance. 
Whether an indictment will lie for obstructing a private cartway- 
Q u ~ r e .  State v. Purify, 681. 

OATH, administration of, 668 (2) .  

OBSTRUCTING HIGHWAY. 681. 
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OFFICE AND OFFICER: 
The office of chief engineer of the Western North Carolina Railroad is not 

a public office. 'The t rue test of a public office is, that  it  is parcel of 
the administration of government, civil or military, or is itself created 
directly by the law-making power ; and a n  information in the nature 
of a quo warranto only will lie to recorer the same. Eliason v. Cole- 
man, 236. 

OFFICER O F  STATE, contract of, 588. 

OFFICIAL BONDS : 
1. Where, in claim and delivery, a sheriff returned the property to the 

defendant who gave a bond merely to indemnify the sheriff, and not 
such as  the law requires in such case, Held to be a breach of the 
sheriff's official bond, for which a n  action could be a t  once instituted ; 
and hence the statute limiting the time to sue upon official bonds to 
six years, began to run, and was in no way affected by the time a t  
which the action of claim and delivery terminated. Hz~glzcs v. Xezc- 
son%, 424. 

2. The sureties upon the bond of a clerk a r e  not liable for  the misappro- 
priation of funds which came into his hands as  receivel-, and over 
which the court had acquired no control. Rogers v. Odom, 432. 

3. But where the appointment of receiver is conferred upon him under the 
statute authorizing the court to commit the estate of an infant to 
"some discreet person," i t  was l~eZd that the same is protected by his 
bond as  clerk. Bat. Rev., ch. 33, secs. 22, 47. Ib. 

OFFICIAL BONDS : 
Suit on and witness in, 66,175. 
Condition of, when defalcation covered, 285 ( 2 ) .  
Act in reference to (Bat. Rev., ch. 80) does not add provisions to condition, 

but simply cures certain defects, 285 ( 3 ) .  

PAROL CONTRACT : 
Of sale of equitable estate, void under the statute, 205 ( 2 )  
Affected with notice of trust, 205 ( 4 ) .  

PAROL TRUST, 484. 

PARTIES : 
A commissioner making sale of land under an order of court and receiving 

purchase money, is not a necessary party to  a n  action to impeach the 
decree. Gilbert v. James, 244. 

County commissioners proper to sue treasurer's bond, 285 
To foreclose proceedings, 61. 
To enforce a trust, 556. 
I n  fraud suit, 571. 

PARTNERSHIP : 
1. Where the managing partner of a Erm buys goods on time, when he 

ought to have bought for cash according to the terms of their agree- 
ment, the firm and each member thereof, (out of his individual estate) 
is liable for the debt, even though the seller had knowledge of the 
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PARTNER SHIP-Cwntin.ued. 

stipulation against credit; and this, whether the partner sought to be 
charged derived any individnal advantage from the enterprise, or not. 
Johnston v. B e r n l ~ i m ,  339. 

2. Where plaintiff sued defendant for goods sold and delivered to A, it  zcas 
held no error to  admit proof that  the goods were so sold, before estab- 
lishing a partnership between A and the defendant. The order in 
which evidence essential to a recovery in such case may be introduced, 
is left to the discretion of the presiding judge. Maumy v. Coit, 463. 

3. The test of a person being a partner is his participation in the profits 
of the business as  such, (involving also a common liability for losses), 
except in  cases where the profits are  looked to as a means of nscer- 
taining the compensation for services rendered under a special con- 
tract. I b .  

4. The charge of the court below upon the law governing the forination of 
partnerships sustained. Ib. 

5. A note or draft received for goods sold and delivered is not a discharge 
of the debt, but the plaintift' upon surrendering the same or proving its 
loss, is a t  liberty to sue for goods sold and delivered. Ib .  

Jurisdiction to settle, 57-571. 

PENAL STATUTE, enforcement of, 346 ( 3 ) .  

PENDENCY O F  ANOTHER SITIT, 175. 

PERJURY : 
1. On trial of a n  indictment for p e r j u r ~ ,  an exception mas taken that no 

.witness testified that defendant repeated the words "so help me God." 
as  prescribed by the statute; Held, it being affirmatively shomn that 
a n  oath was administered, the presumption is that  i t  was rightfnlly 
done. State  v. Mace, 668. 

2. Where the perjury assigned was in the falsity of an oath made by de- 
fendant on trial of A for larceny, and there was evidence showing that 
some of the stolen articles were found in the possession of A ;  Held 
that  the testimony of this defendant given on said larceny trial that 
he received other of the stolen articles from A, bears upon a matter 
material to the issue. I b .  

PETITION TO REHEAR, 714, 717, 721. 

PLEADING : 
1. A motion to strike alleged improper matter from a complail~t will not be 

considered after answer or demurrer, or even after an order for time 
to plead. Nor will a n  appeal lie from a refusal to grant such motion. 
Best v. Clyde, 4. 

2. The superior courts possess an inherent discretionary power to amend 
pleadings or allow them to be filed a t  any time, unless prohibited by 
some statute, or unless vested rights are  interfered with. Gilchrist v. 
Kitchen, 20. 

3. Allowing or refusing amendment to pleadings is a discretionary matter, 
and not reviewable on appeal. Henr?~  v. Cannon, 24. 

4. A complaint in an action upon two official bonils giren for separate 
terms of office, against a clerk and a single surety to both, alleging 
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misapplication of funds paid in  the clerk's office during the two terms, 
is not demurrable for misjoinder of independent causes of action : and 
this, even though the penalties of the bonds are in different sums. 
Synze v. Bwt ing ,  175. 

3. Where a summons was issued by a justice and the defence set up a t  the 
trial is the pendency of another action before another justice for the 
same cause of action, and no further steps were taken in the first, until 
sometime afterwards when a n  entry of non-suit was made by the jus- 
tice : Held that  the first action terminated on the day when the second 
was begun. Webster u. L a m ,  178. 

6. -4 counter-claim, the amount of which exceeds the jurisdiction of a 
justice, cannot be entertained by him; and no amendment will be 
allowed in the superior court, after appeal, which operates to increase 
the sum demanded beyond the justice's jurisdiction. Merzeely u. 
Craven, 364. 

7. A complaint containing several causes of action, to wit:  1. To impeach 
and set aside a decree for fraud and imposition. 2. To annul deeds 
executed by a commissioner to purchasers of land sold under the 
decree. 3. To recover possession of the land and to have an account 
of the rents and profits. 4. And for a n  injunction against n-aste, is 
not demurrable for misjoinder of separate causes of action. England 
v. Carney, 366. 

See page 99, (3) .  

POLICE OFFICIIIR, may arrest without warrant, 683. 

PONDING WATER, damages for, 99. 

PRACTICE : 
1. Objection to a complaint, upon the ground that i t  does not state facts 

sufficient to constitute a cause of action, may be taken by motion in 
this court. Tucker v. Raker, 1. 

2. Where issues submitted do not corer the merits of a case, this court 
will retain the cause and frame other issues to be passed upon by the 
jnry in  the court below. Allen u. Baker, 91 (4) .  See also Bzcmett u. 
Nicholson, 728-opinion. 

I n  proceedings against administrators, 386. 
Remanding case for finding of facts, 91 (4)  ; Burnett v. Nicholson3, 728. 

PRESCRIPTIVE RIGHT, 397 

PRESENCE O F  GRAND JURY, 632. 

PRESUMPTION OF FRAUD, 210. 

PRESUMPTION OF GRANT, 397. 

PRIORITY IN PAYMENT BY ADMINISTRATOR, 163 (1). 

PRIVILEGED COMJIUNICATIOX, 485 (3) .  
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PROCEEDING TO CONDEMN LAND : 
1. xo appeal lies from an interlocutory order appointing co~nmissioners to 

assess damages for condemnation of land for a fence-way under the 
act of 1881, ch. 173. Com'rs v. Cook, 1s. 

2. Where a court of record of common law jurisdiction in the county in 
which the land is situate, is authorized to appoint commissioners to 
condemn the land for certain purposes, it seems that the judge riding 
the district in which said county is embraced, though not in the county, 
may exercise the jurisdiction. I b .  

PROCEEDING IN COURT, presumed to be fairly conducted, 246 (5) .  

PROCEEDING IN COXTEMPT, 116. 

PROCEEDIXG IS JUSTICE'S COURT, when evidence, 313. 

PROCESS : 
1. Acceptance of service of summons by one will authorize the court to 

proceed against him a s  a party to the cause. Johnson v. Fzrti-ell, 122. 

2. I f  is nnlawfnl to execute process on Sunday. Re17. Code, ch. 31, sec. 54. 
Dewies v. Szmmitt, 126. 

PROCLAMSTION OF SHERIFF, a t  sale, eridence, 513. 

PROHIBITION ACT, 612. 

PROMISE : 
To pay debt discharged in bankruptcr, 331. 
To pay debt barred by statute, 376 ( 2 ) .  
Of third party, 517. 

PROPRIETORS OF LAR'D, rights of, 280. 

PROSECUTOR, costs against, 641 ( 3 ) .  

PUKISHMENT : 
For forgery, 671. 
For burning gin-house, 731. 

PURCHASER : 
At judicial sale, title, 198, 408. 
Of equity of redemption, 504. 
Where assignment made in fraud. 559. 

QUASHING INDICTXENT, 624. 

RAILROADS : 
1. A railroad company is not reliel-ed of liability to the penalty of 525 per 

day, under the act of 1873, c11. 240, for delay of shipment of goods 
beyond five days after receipt of same, by reason of its alleged inability 
to procure the necessary transportation on account of the large accu- 
mulation of freight. I t  is the duty of the company to provide a suffi- 
cient number of cars. Keeter v. R. R. Co., 346. 

2. By the words "five days" the act  means five full running days, includ- 
ing Sunday whenever i t  intervenes. Ib. 
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RAILROADS-Colztinued. 

3. The company would not incur the p e n a l t ~  until the full expiration of 
the sixth day after receipt of the goods-the lam not regarding the 
fraction of a day in the enforcement of ia penal statute Ib .  

4. Liability for negligence. 221 

RAILROAD CAR, shooting at ,  634. 

RAPE : 

On trial of an indxtment for assault n ~ i t h  intent to commit rape, it  ap- 
peared that  the prosecutrix, while going from her house to her mother- 
in-law's, about a mile distant, was carrging IT-ith her a child in a baby- 
carriage and accompanied by a boy of six years of age. Soon after 
passing defendant's house, she heard defendant ( n h o  was about 
seventr-fire yards off) say, "Halt. I intent to ride in the carriage. If 
you don't halt, 1'11 kill yon when I get hold of you." She ran and 
called for her mother-in-law, defendant running after her and telling 
her to stop, until she got to the gate where she met another woman to 
whom she related the matter; Held that the evidence is not sufficient 
to  arrant a conviction of the ixtent charged. At most, tlie circum- 
stances only raise a suspicion of defendant's purpose. and it  n as error 
in the c o ~ ~ t - t  to permit the jury to consider them. ( S t a t e  v See ly ,  
74 N .  C., 42.5, overruled.) S f a f e  u. X a s s e ~ ,  658. 

RECEIVER-See injunction, 4, 5 ; liability of clerk as: such, 432. 

REFERENCE AND REFEREES : 
1. A reference ought not to be ordered before issues are  raised between 

the parties to the cause. Sfjnze u. B I ~ I L I I , ? c / .  17.5 

2. Under a consent reference, with full power in the referee to hear and 
determine the case upon the law and facts, where there is e~~idence. as 
here, bearing upon the subject of tlie controrersy, this cowt n-ill not 
pass upon its snfficiency. Havrzer v. XcAdoo,  370 

3. Held fur ther ,  that the referee did not exceed the limits of the order of 
reference by finding that there had been a "settlen~ent" between the 
parties, and that a certain draft,  for the recovery of which the action 
is brought, mas taken "into the account"-that matter being distinctly 
put in issue by the pleadings. I b .  

4. An order of reference b~ consent entered of record, is a sufficient com- 
pliance with the statute requiring the same to be in writing. C. C .  P ,  
sec. 244 And when entered, it  must stand until a full report is made. 
I t  was also held error in the judge to pass upon exceptions to an 
unfinished report. White v. Ctleu, 415. 

R. Exceptions to a report may be made, as  a matter of right, a t  the term 
of the court to which the report is submitted; and after that, i t  is 
discretionary with the court nhether the exceptions shall be filed or 
not. And no appeal lies from an exercise of such discretion. Long v. 
Logan, .53.5 : Sl7ittkowsk.y v. Logall, 540 ; Lonq v. Coorlr, 700. 

REGISTRATION OF VOTERS, 391 ( 3 ) .  

REGISTRATION OF DEED, ~ i ~ h e r e  there is no subscribing witness, 504. 

REHEL4R, 714, 717, 721 
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RELEASE OF EXECUTOR, no relinquishment of right of action. 474. 

REMARK O F  JUDGE, 251, ( 1 )  ; 628. 

RBMOVAL OF AkD311NISTRATION, 34. 

RENOVAL OF FENCE, 626. 

RENEWAL OF LEASE, 419. 

RENTS AND PROFITS, accounting betweell tenants, and deed to, 457. 

REOPENISG BIDDINGS, 408. 

RBSIDUARY BEQUEST : 
When executor can sell, 305. 

RES JUDICATA : 

The judgment of one Superior Court Judge cannot be reviewed by another. 
Twi t ty  2,. Logan, 712. 

RESTITUTION : 
Order of restitution upon reversal of judgment. Bouctl v. Valhgllan, 723. 

RDTAILING : 
See Liquor Selling. 

REVISING TA4X LIST, 541. 

RUNNISG ACCOUNTS, 463. 

SCALE OF LEGACY, 230. 

SCHOOL FUND: 
Protected by bond of county treasurer, 285 ( 2 ) .  

SECTIOS 343: 
See pages 64, 66, 71,443 ( 2 ) .  

SECTION 133 : 
See pages 73, 78, 712. 

SEPARATE ESTATE OF MARRIED TVOIIEN : 

How subjected to  debts, 276. 

SERVICE OF SUMMONS, 122. 

SHERIFF : 
Bond, breach of, 424. 
Proclamation a t  sale, 313. 
Return of, 3.50 ( 6 ) .  

SHIPMENT OF FREIGHT : 

Penalty for d e l a ~  in, 346. 

SHIPPING : 
Contract of master of vessel, 107. 
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SHOOTING AT RAILROAD CAR, 634. 

SLL4NDER OF WOMEN: 
An indictment under the Act of 1879, ch. 166, for slandering an innocent 

woman, must contain the averment that the woman is innocent. State 
v. A l d M y e ,  680. 

SOLICITOR : 
Not restricted to first bill, 596. 

STATUTE OF LIMITATIONS : 
1. The running of the statute of presumptiom (where the right of action 

accrued prior to  1868) is not arrested by the fact that  the maker of 
a bond remo17ed from the state before it matured and has not since 
returned. The proviso in  the Revised Code, ch. 65, see. 10, has no 
application to the case of presumed payment arising from lapse of 
time ; i t  has exclusive reference to the statute of limitations. Campbell  
v. Broum, 376. 

2. Nor will the promise to pay such bond by one of the joint obligors bind 
the other or deprive him of the benefit of payment presumed by lapse 
of time. (The effect of p a ~ m e n t  and promise to pay discussed by 
RCFFIX, J.). Ib .  

3. The statute of limitations begins to run only from the date of the last 
item in accounts where the items a re  part of one continuing mutual 
account, and the same may be inferred where each party keeps a 
running account of the debits and credits, or where one, with the 
Bnowledge of the other, keeps it. X a u n e y  v. Coit ,  463. 

STATUTE OF LIMITATIONS : 
On notes, bonds, 36. 400 ( 3 ) .  
Guardian bond, 181. 
Action to recover land, 251 (2, 4 ) .  

As applicable to suits on oacial bonds, 424. 
To accounts bet~i-een tenants in rommon, 4.57. 

STOCK LAW, 8, 391, 582. 

SUBSEQUENT PURCHBSEIR : 
Under fraudulent assignment, 659. 

SUM DEJIAXDED, 317, 572 ( 3 )  

SUbIMART PROCEEDING IN EJECTJIENT : 
Defense in, 419 ( 2 ) .  

SUMMOXS : 
Amendment of, 321 ( 2 ) .  

SUNDA4Y : 
Unlawful to execute process on. 126. 
When included in computing time, 346 (2 )  

SUPElRIOR COURT : 
Transfer of case from, 621. 
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SUPREME COURT PRACTICE : 
See "Practice." 

Defendant merchant became indebted to plaintiff for goods sold and deliv- 
ered in the sum of $6.50, and afterwards ordered more goods, but plain- 
tiff declined to send them unless acceptances were giren, which was 
done in drafts covering the entive indebtedness. Plaintiff filled the 
order for additional goods, only in part, owing to defendant's failure 
in business ; Held in an action against the surety acceptors, that  the 
T-iolated promise to the principal debtor to fill the order, does not 
discharge the sureties and annul their contract, but that  any claim 
for damages thereby incurred may be set u p  as counter-claim. Hull 
v. Carter, 522. 

SURETY : 
To guardian, when discharged, 181. 
To receiver, 323. 
To clerk as  receiver, 432. 

TAXATION : 
1. The constitutional provision in reference to uniformity, etc., of taxation, 

does not apply to local assessments authorized by law-as for instance, 
tax on land to build a fence under regulations prescribed by the "fence 
law" of 1881, ch. 1'72. Cain v. Com'rs, 8 ( 4 ) .  

2. The city of Wilmington has the power to impose a tax upon the defend- 
ant, as a resident practicing attorney a t  law. Wilmington v. Macks, 88. 

3 A t a s  levied only upon land under the provisions of the "stock law" 
(act  1879, ch. 135) is not within the constitutional prohibition as  to 
uniformity of taxation, and hence the assent of the qualified voters 
of the district affected, is not necessary; and this, even though the 
act of the legislature styles i t  a tax. Shuford v. Comb, 552. 

4 I t  is regarded as  a local assessment, and made with reference to special 
benefits derived from the property assessed, from the expenditure: 
while taxes are  public burdens, imposed as  burdens. for the purpose 
of general revenue. Ib .  

3. Re~~is ing  list by county commissioaers, 541. 

1. A tenant in common, in the possession and sole enjoyment of the common 
property, is not protected by the statute of limitations from accounting 
with his co-tenants for rents and profits. H e  is regarded as  their 
agent, and the statute will begin to run only from demand and refusal 
to account. Jolly v. Bryan, 48'7. 

2. He is also chargeable with interest from the date of demand or suit 
brought-and in this case, from 1873, when in the proceeding for par- 
tition the defendant set up the plea of sole seizin, ending the confi- 
dential relations subsisting between himself and his co-tenants. I b .  

TITLE, acquired a t  judicial sale, 198. 
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TOWNS ASD CITIES : 
1, A police officer may arrest n-ithout warrant for violation of municipal 

ordinances, committed in his presence ; but the offender must be taken 
before the mayor as  soon as  practicable, a warrant obtained and trial 
had. State  v. Freeman, 683. 

2. If  the arrest be made a t  a time and under such circumstances, as that 
a trial cannot be had without delay, the officer may keep the offender 
in custody--commit him to jail or the "lock-up"-but if the officer be 
guilty of a gross abuse of authority, he is liable to indictment. Ib .  

TRANSACTION WITH PERSON DECEASED, 64, 66, 71, 443. 

TRAPiSCRIPT OF RE1CORD, showing presence of grand jury, 632. 

TRANSFER OF STA4TE CASES, 621. 

TREASURER OF COUNTY, suit on bond of, 283 

TRUSTS AND TRUSTEIES : 
1. The managing officer of the Bank of Statesville became indebted to the 

bank in a large sum of money which he used in the purchase of land, 
and died leaving a will devising i t  to his wife; Held, that the fund 
used in the purchase is the property of the bank and the land charged 
with its payment. The case of S t t o m e u  General v. Rimontom, 78 K. C., 
57, approved, as to the existence of the bank as a corporation. Bank 
v. Sirnonton, 187. 

2. Where the same person is administrator and guardian, the balance in 
his hands as administrator, ascertained by judgment and directed to 
be applied to the ward's debt, is presumed to be held by him as guard- 
ian. The transfer of the fund is the work of the lam, and i t  occurs 
and extinguishes the debt due from the administrator instander. Rzcfln 
v. Harrisoa, 190. 

3. The exception that  the administrator did not a t  any one time have 
enough money raised by sale of realty to pay the ward's debt, is un- 
tenable, because by the terms of the decree, the payment of the debt is 
directed to be made out of assets then on hand and such as should 
come to hand-the sale of land being partly for cash and partly on 
time. I b .  

4. I n  a suit to enforce a trust, the trustees and cestuis que trust  are neces- 
sary parties, except where the trustee has assets sufficient to satisfy 
all  the creditors in full and has paid all  but the plaintiff, for in such 
case the plaintiff would h a ~ ~ e  a right of action against him for money 
had and receired. Barrett  v. Brozcw, 556. 

5. The state (like an individual) may elect to call for fund improperly 
converted, or follow i t  in its conrerted form. State  v. Bevew,  688. 

6. Presumption of fraud in dealings between, 210. 

USER O F  WAY, 397. 

TTESTED LEGACY, 546. 

WATER-RIGHTS, of upper and lower proprietors on same stream, 280. 

WEAPONS, concealed, 697, 701. 

WIDOW, as  dower-tenant, cannot hold adverse to heir, 251 ( 3 ) .  
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\TILLS : 

1. The testator by mill executed in 1857, devised diderent tracts of land to 
nephews-the tract upon which he lived, among others, to his nephen-, 
John:  and gare his executor power to sell all  his real and personal 
estate not thereinbelore mentioned. I n  1863, some of the devisees 
having died, the testator executed a codicil disposing of lands given to 
them, and making other changes, in which he devises to said John all 
his "out lands" in a certain locality, and "all his lands not devised in 
the within specifically"; Held that  by virtue of the codicil, the sole 
estate in the lands mentioned is given to the devisee, John, uncondi- 
tionally and without charge, and tha t  the same a re  not primarily liable 
for  the testator's debts. Hnllybzirton v. Camon,  290. 

2.  A testator is presained to w e  words in their strict primary acceptation, 
unless i t  is discovered from the context of the that they mere used 
in a different sense. Cole v. Covington, 235.  

3 After ilcvtsmg lands and beq~teatlzing personal property, the testator in 
the r e s i d u a r ~  clause devises and bequeaths to his executor all the 
residue of his estate, real and personal, to be sold, and directs that 
debts and legacjes be paid, and that  the balance of proceeds of sale 
be divided among legatees in proportion to legacies se\ erally giren ; 
IIoZd that the de~~isees as such are  not entitled to share in the distri- 
bution of the proceed4 Ib .  

4. A bequest of a debt t o  a debtor does not extinquish the debt, but oper- 
ates as a le(jnc:l. ~ n d  is liable like other assets to the papuent of debts 
of the estate. And hence under the residuary clause here, the legatees 
whose legacies consisted of their own debts, a s  \yell a s  the other 
legatees, \?ill share in the distribution. Ph. 

5. Where the ualidity of a will  as contested on the ground of undue 
influence and  ant of testamentary capacity, the careators proved by 
n ~ ~ i t n e s s  that the propounder (surviving wife of testator) was crying 
while sitting on the bed whereon her deceased husband m s  lying, and 
said that the cawators "did not treat her with any respect, and if the 
will stood, they would treat her like a dog," i t  was held error to 
exclude the testimony of the propounder in rebuttal, under the cir- 
cumstances of this case. BiZnzore v. G~lnbore, 301. 

6. The rule, that where personal property is giren by will to one for life 
with remainder over, the executor shall sell so much of i t  as  is of a 
perishable nature, applies only to the case of a residuary bequest given 
eo x o n ~ i n e  as such;  and this rule, being one of construction, must be 
relaxed when necessary to give effect to the intentions of the testator. 
Bvitt v. Smith, 306. 

7 .  A testator derised and bequeathed to his wife during her life all his 
land and personal property, aild in a subsequent clause of the will 
(after certain specific legacies) he gives his sister at  the death of his 
wife all  the balance of his personal property of every description, not 
heretofore disposed of ;  a t  his death, the personal property consisted 
of farming implements, crop, stock, notes, etc. ; Held that the widow 
is entitled to hare the specific articles of personalty delivered to her 
as  tenant for life-the several things mere given, not the ~ e s i d u e  as 
sicc.11. I b .  

8. Where a judge gave an instrnction asked as  to the disposing capacity of 
a testator, i t  was not error to add, "that the law did not require a high 
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WILLS-Cont inued .  
degree of intelligence, but in order to the validity of a n  act of disposi- 
tion i t  is necessary that the testator fully understood what he mas 
doing." Bal-nhaq-dt v .  Smith, 473. 

9. A legacy to one pa?mhle or to be  paid a t  a particular time is a vested 
legacy Green v .  Green, 346 

10. A bequest to a legatee w l ~ e n  he becomes of age, but in the meantime the 
property is given to a guardian for the legatee's benefit, vests a t  the 
death of the testator; and if xhe legatee die before twenty-one, the 
personal representative is entitled to it. The conditional word is 
annexed to the p a u m m t ,  not to the g i f t  of the legacy. Ib.  

11. But  where i t  is given a t  twenty-one, or in case, or provided the legatee 
attain such age-these words annex the time to the substance of the 
legacy, and the legatee's right to it  nil1 depend on his being alive at  
the time fixed for payment. Ih .  

W I T N E S S  : 
1. One whose interest in a suit is equally balanced is a competent witness 

by the common law. This is an exception to the general rule, and 
coming within i t  is an endorser in a suit between his endorsee and the 
maker of an instrument. Pugh v. G ~ a u t ,  39 (40, 3 ) .  

2.  A deputy collected a sum of money on account of taxes and deposited 
the same with G, with instructions to pay it  orer to the sheriff, which 
mas not done, and the deputy mas afterwards required to pay the 
sheriff the sum so collected : H e l d ,  in an action to recover the amount, 
brought by the deputy against the administrator of G., that the sheriff 
had no interest in the elent of the action, and was a competent witness 
under section 343 of the Code. AlFen v. Gilbeg,  64. 

3. The act of 1879, ch. 183, 17-hich renders incompetent as  a witness a party 
to an action "on any bond for the payment of money, or conditioned 
to pay money," executed prior to August 1st. 1868, does not apply to 
official bonds to secure fidelity in the discharge of duty, but is confined 
to money obligations to pay a fixed sum. Morgan v .  Ewzting, 66. 

4 A palty to a suit is not disqualified as a witness by section 343 of the 
Code, to speak of transactions with a deceased agent of a deceased 
principal. Ib .  

5.  The defendant in a n  action for money demand is disqualified to testify 
as to the time and place of signing a receipt by plaintiff's intestate, in 
support of his plea of satisfaction. C. C. P., see. 343. The competency 
of evidence is determined by the substance of the witness' answer, and 
not by the form of the question put to him. Sumner  v .  Candle?,, 71. 

6. A witness offered to prove a fact n hich occurred out of the preseuce of, 
and in no sense a transaction with a deceased person, is not incompe- 
tent under section 343 of the Code I t  is only when the transaction 
is betrreen the deceased and the living party, that  the statute prohibits 
the latter from testifying. Loclcl~art v. Bel l ,  443. 

W I T N E S S  : 
Under act allowing defendant to testify, 600. 
Before committing magistrate, 603. 
Go-defendants testifying, 705. 

WRIT O F  ISQUIRY, 73 ( 2 )  : 86 ( 2 ) .  
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