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OCTOBER TERM, 1881. 

CATHARINE POOL v. XOSES A. BLEDSOE. 

Statute of Limitations-New Promise. 

The endorsee of a note given in 1862 cannot rely upon a verbal promise 
to  pay t.he same, made to the agent of such endorsee in 1879, in  order 
to  repel the statute of limitations. 

(Flemi~ag v. Staton, 71 N. C., 203, cited and npprovecl.1 

CIVIL ACTION, tried at Fall Term, 1881, of WAKE Supe- 
rior Court, before Gilmer, J. 

The plaintiff declared upon a promissory note, without 
seal, made by the defendant on January lst, 1862, to the 
firm of Silas Burns & Co., for $470.13, and soon thereafter 
endorsed to plaintiff. The summons is dated December 18, 
1879. The defendant pleaded the statute of limitations, and 
the pIaintiff replied a new promise made in 1879, a short 
time before this suit was brought. The evidence of the 
plaintiff to sustain the allegation of new promise was as 
follows: David Lewis testified that he was the agent of 
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plaintiff, and attended to her business affairs, and  that  dur -  
ing the year 1879, before t l ~ i s  suit mas brought, he presented 
the said note to the defendant, x h o  looked a t  it, acknowl- 
edged it, and  promised him to pay i t ;  that  this was a ver- 
bal protnise, and there was no evidence of a written promise. 
Thereupon the court held that  plaintiff could not recover. 
Judgmeut for defendant for costs, appeal by plaintiff, 

i l lr. A. M. Lewis, for plaintiff. 
Nr. Armisteacl Jorres, for defendant. 

RUFFIS, J. We find i t  ilnpossible to distinguish between 
this case and that  of Fleming v. Staton, 74 N. C., 203. I t  is 
there heid, that  if to an  action on an  unsealed note the  de- 
f'eildmt pleads the statute of limitations, i t  may be aepelled 
by proof of a promise within the period prescribed by the 
statute, but in order to do so, the promise must be iden- 
tical and betweer~ the original parties-by the same 1 1 2 m  to 
the salrre man. And further, that when the original contract 
is made with one, and the promise relied on to repel the 
statute is made with another, who is the plaintiff i n  the 
action, tl~e causc oJ uction is the w z u  promise and it  must, be 
declared on. And that if this new promise be made after 
the adoption of the Code of Civil Procedure, i t  must be in  
writing, or else it  can not be " received as evidence of a new 
or a coutinuing contract, whereby to take a case out by the  
operation of the statute." 

Applying the priuciple thus established to the case before 
us, i t  IS perfectly manifest that  the plaintiff can not maiu- 
tain her action. The  unsealed note sued on was given by 
the defendant to Silas Burns & Co. on the first day of Jan-  
uary, 1862, and  by them endorsed to the plaintiff, who com- 
menced her action in  1879. The  new promise relied on to  
repel the statute was made in  1879 by the defendant to the 
plaint i '  and was not in  writing. There was no  continuiizg 
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promise, such as will enable the plaintiff to sue on the origi- 
n d  contract; and no promise in  writing, such as is required 
by the statute to create a new contract. C. C. P., § 51. 

No error. Affirmed. 

.Tf'tatde q f  Preswnptions- Credils on Bonds- Evidewx. 

Where creclits etlclorsed on a botlc! are relietl on to repel the statutory 
presumption of pnyment, it is necessary for the plaintiff to establish 
by proof, nliuvtle the entry of payment, that  the samc was made before 
the  presumption arose. 

IWlli~~nzs v. AZe3.umLer, 6 Jones, 137 ; Wooclhncl~e v. Sinzmons, 73 N. C., 
30 ; Grant v. Bu~ywyra, S4 N. C., 360 ; JoiT~nsoc~ v. Parlie?, i D  S. C . ,  
178 ; Blue v. Gilckrist, 94 N, C., 239, cited and approved.) 

CIVIL Aca~os,  tried on appeal from a justice's court, a t  
January Special Term, 1881, of SAWSON Superior Court, 
before McXoy, J. 

The action was brought can May 12tl1, 1577, by the plain- 
tifT and others, as administrators of James White, deceased, 
against the defendant and others, upon a promissory note 
under seal in these words: 

$209.99- One day after February 3rd, 1862,I promise 
to pay to Malcom Monroe, or order, two hundred and nine 
99-100 dollars for ralue received, 

DANIEL MELNIN, [Seal.] 

The  defendants allege payment and rely upou the statu- 
tory presumption arising out of the lapse of time since the 
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note became due to the institution of the suit. To rebut 
this defence, the plaintiffs read in evidence two endorse- 
ments of partial payments upon the note, and proved that 
the first was not, and the second was, in the handwriting of 
the plaintiffs' intestate. 

The  endorsements are as follows ; Received of tlie within 
note two hundred and fifty dollars by Aaron Simmons for 
D. Melvin, this 3rd day of February, 1857. Received of the 
~ i t h i n  note five dollars in whiskey, this 6th day sf August, 
1865. 

No proof of m y  actual payment was offered, and none 
to fix the dates of the respective endorsements, or to show 
that either was put upon the note before the expiration of 
the time which raises tlie presumption, other than such as 
the endorsements themselves furnish. The court was asked 
to charge the jury that the last entered credit, written by 
the plaintiffs' intestate, and alone available in  time for the 
purpose, was insufficient to prove the recited payment and 
remove the presumption, unless i t  was upon the note befole 
the presumption arose and when i t  was against the interest 
of the holder, and this fact to render the evidence compe- 
tent must be proved alizinde, and further, that none such 
had been adduced. The court instructed the jury that a 
partial payment would rebut the presumption, but to have 
sucEl effect, an  endorsed credit, as evidence of sach pay- 
ment, must have been entered before the presumption 04 
full payment arose, and when i t  was adverse to tilo interests 
of the holder; and left i t  to the jury to determine vhen the 
credit was entered in  fact. Verdict for plaintiffs, judgment, 
appeal by defendants. 

,Vr. E. W. Kerr, for plaintiffs. 
XT. J. L. Stewart, for defendants. 

SMITH, C. J., after stating the case. The defendants were 
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in our  opinion entitled to the instruction asked, that there 
was no evidence upon which the jury could find the credit 
entered before the presumption, and thus render i t  compe- 
tent proof of actual part payment then mads, and there 
was error in refusing it. The law governing the case is 
well settled in this state by the adjudications in  Willianu v. 
Alexander, 6 Jones, 137, and Woodkouse v. Simmons, 73 N. 
@., 30, cited in the argument for the plaintiffs, and in Grant 
v. Bwgwyn, 84 N. C., 560. 

I t  is equally well settled that i t  is controlled by the for- 
mer statute of limitations and is not affected by any pro- 
visions of the new. 6. C. P., 5 16. Johnson v. Parker, 79 N. 
C., 475; Blue v. Gs'lchr-ist, 84 N. C., 230, a i d  numerous refer- 
ences in the notes to section 16 in Tourgee's Code and his 
Gtatutory Adjudications. 

There is error and must be a new trial, and i t  is so 
ordered. Let this be certified. 

Error. Venire de novo. 

TaOS. 1,. LOVE v. J. G. DICICERSON and wife. 

Practice-Right to Open and Coaclude. 

The party who asserts tlre affirmative of aa issue has the right to opeu 
and conc111de the argumerit, hence a defenclaot who pleads payment of 
the note sued on (admitting its execution) being the affirmant, the 
onus is upon him t o  show payment, and he is entihled to open 2nd 
conclude. 

CIVIL ACTIOK to forecIose a mortgage, tried at  Spring 
Term, 1381, of WAKE Superior Court, before Schenck, J. 

The  plaintiff in his complaint alleged the execution of 



6 I N  THE SUPREME COURT. 

the mortgage and the making by defendant of the pronmis- 
sory note secured therein, t l ~ e  advertisement of the sa!e of 
the property conveyed, the payment of twelve dollaw, the 
expense incurred by reason thereof, and the failure to sell 
on the day appointed in consequence of the want of a bid- 
der, the defendant being present and forbidding the sale. 
The plaintiff demanded judgment that the mortgsge be 
foreclosed, the premises sold, and the proceeds applied to 
p a p e a t  of the debt and said twelve dollars for advertiw- 
enent as aforesaid. 

Tlle defendent in his answer admitted the making of t he  
note, the execution of the mortgage and the advertisement 
of the sale, but insisted that the debt secured in the mortgage 
had been paid, and that the advertisemen'., of sale had been 
made for the purpose of securing a debt other than that se- 
cured ill the mortgage, which plaintiff pretended was d u e  
and owing from defend ,n t  to h im,  but which defendant 
denied. 

Upon the opening of the case, the plaintiff introduced 
te~t imony to prove the advertisement of the sale of the land 
described in  the mortgage deed, under tile provisions of 
said mortgage as alleged in the complaint, and that  the  
plaintiff had paid twelve dollars as the costs of the adver- 
tisement. The proof was offered without objection, and the 
plaintiff rested. The defendant then introduced a witness 
to prove payment of the mortgage note, and his counsel 
stated to the court that he rested. Upon inquiry by plain- 
tiff's counsel, the defendant's counsel insisted that  he had 
the right to open and conclude the evidence and the argu- 
ment to the jury. T o  this the plaintiff's counsel objected, 
insisting that the affirmative of the issue raised by the plead- 
ings as to the advertisement under the mortgage deed in  dis- 
pute, and the right to recover the costs sf the action, was. 
upon the plaintiff, aud further, the claim of the defendant 
to open and conclude was not made in apt time. His  Hoa-  
or ruled that the only issue raised by the pleadings was as 
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to the payment of the mortgage note, and that the defendmt 
might open and conclude, to which the plaintiff excepted. 

Verdict and judgment for the defendant, appeal by 
plaintiff. 

AIessrs. Rende, Bwbee & Buahee, for plaintiff. 
Afes.irs. iVerrinzon, Edler & Fullel., for defendant. 

ASHR, J. I t  is a familiar rule of practice that the 
party who substantially slsacrts the affirmative of the issue, 
has the right to open and conclude. "Ei ivcurnbit p ~ o h u t i o  
p i  dicit, n o n  qui negal." There are to be sure exceptions to 
this ru le ;  as for instance, where the affirmative allegation 
is  supported by a legal presumption, or the truth of the :leg- 
ntive averments is peculiarly within the knowledge of the 
party who relies on them. But this case does not fall with- 
i n  any  of these exceptions. The question here is, upon 
w,iom is the burden of proof thrown dy the issue arising on 
the pleadings? The  decisions on the suhject are very 
numerous and conflicting, but upon examination of the au- 
thorities we are disposed to adopt the rule laid down by 
Taylor in  his work on Evidence (Vol. I, 6335), where he 
says : " The best tests that can be devised for ascertaining on 
whom the burtl~etl  of proof lies, are, first, tc consider which 
party would succeed if 110 evidence were given on either 
s ide ;  and, secondly, to examine what would be the eff'ect of 
striking out of the record the allegation to be proved, bear- 
ing in mind, the onus must lie on wl1ic11 ever party would 
fail, i f  either of these steps were pursued." 

Now to apply these tests to our case-The only issue raised 
by the pleadings is, whether the note secured by the mort- 
gage has beell paid. The plaintiff opened the case, without 
any  inquiry as to his right to do so, by proving the payment 
of the twelve dollars as the expense of the advertisement. 
But it was not necessary to do so, for the allegation that  he 
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had paid i t  was not denied i n  the answer, and under our 
present practice where an allegation in  the complaint is not 
denied in  the answer, i t  is taken as admitted. The defen- 
dant pleaded payment of the note and insisted that the 
plaintiff had advertised the sale of the property conveyed in  
the mortgage, not to secure the mortgage debt, but some 
other claim which the defendant did not owe. So that, the  
only issue to be submitted to the jury was the payment of 
the note. On that issue the defendant was the affirmant, 
and the onus was upon h im to show the payment, artd that 
i t  was paid before the advertisement was made; otherwise 
the  plaintiff would have the right to recover the twelve dol- 
lars. If no evidence had been offered on either side, the 
plaintiff would have had the right to recover, not only the 
twelve dollars, but the amount of the note, because the mak- 
ing of the note by defendant is admitted in his answer and 
the payment of the twelve dollars not denied. And further, 
the payment of the note being the only allegation i n  the 
case to be proved, if that were stricken out, the defendant 
would fail in  his defence. So that, according to either of 
the tests, the onus was on the defendant and he  would have 
right to open and conclude. 

The  objection made by the plaintiff to the motion not be- 
ing made in apt time, applies as well to himself as to the de- 
fendant. We suppose the real controversy in this case was 
as to who should have the reply in  the argument. 

There is no error. The judgment of the court below is 
affirmed. 

No error. Afirmed. 
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31AR-i E. ROBERTS v. 7Y. P. ROBERTS and others. 

Where n part  of the conrersation between a witness and one deceased is 
cnllec! o u t  by the defentlant on cross esamination, the plaintiff is enti- 
tled to all that n-as said in that conversation pertaining to  the same 
subject matter of inquiry. 

[Bridgers  v. Rrzdyers, 69 N. C., 451 ; Strnus v. Beiirclsie.y, 79 N. C., 59 ; 
Labiness v. Xwt in ,  4 Dev., 106; Ouerman v. Coble, 13 Ired., 1, cited 
and approved .) 

SPECIAL PROCEEDING for dower commenced in the pro- 
bate court of Chowan county, and removed to and tried at  
Spring Term, ISSO, of WASHINGTON Superior Court, before 
&ares, 3; 

The  plaintiff, Mary E. Roberts, widow of John Roberts, 
deceased, instituted this proceeding for dower against the 
defendants, the heirs at  law of said deceased. The follow- 
ing issue was raised by the pleadings-Was John Roberts 
seized in fee simple of the " Long Lane farm " during his 
coverture with Mary E. Roberts? and was duly certified to 
the superior court for trial by a jury, and by consent the 
case was removed to Washington county for trial. 

The  defenda,lts claimed title to the land i n  dispute as 
heirs of hliI1s Roberts, deceased, from whom the plaintiff 
claimed that John Roberts had received i t  by deed of qift 
i n  fee simple. No deed from Mills Roberts to John Roberts 
was found at  his death or offered in evidence, and upon 
proqf of loss, secocdary evidence of its contents was ad- 
mitted. 
On the trial of the issue, H. A. Gilliam, a n  attorney of 

long standing, was introduced as a witness for the plaintiff, 
and testified that after the death of Mills Robert, John 
Roberts exhibited to him a deed from hfills for the said 
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farm ; that he was indistinct in his recollection as to the 
date of the deed, but thought i t  was 1867, and that it con- 
veyed by apt words of conveyance the satd land to  Jolm 
Roberts in fee simple, the words being to have and to hold 
the Long Lane farm unto him John Roberts, his heirs and 
assigns forever. O n  cross-examination, witness said that he 
was consulted by Johu Roberts as to whether he could claim 
any interest in his father's estate without surrendering his 
interest in the said farm, already received from his father, 
and that he exarnir~erl the deed in order that he might 
properly advise on that point, and findirg that the deed 
was for love and afleection and one dollar, he advised John 
Roberts that he could claim no interest in his father's es- 
tate, unless he surrendered his interest in said farm and 
other property which his father 11nd given him. The wit- 
ness proceeded to say, without any other question asked 
him by defendants, that lle knew nothing of the value of 
the property received by said John from his father, but that 
John said " h e  had more than a child's part and should 
claim no interest in the estate." I t  was in evidence that 
John had received o t l~er  praperty by gift from his father, 
and that he claimed and received no interest in said estate. 
Upon the re-direct examination, this question was asked 
the witness by the plaintiff-" I n  estimating his interest in 
the Long Lane farm relative to his interest and right in his 
father's estate, upon what did John Roberts base his calcu- 
lation ? " The question was objected to, objection sustained, 
and the plaintiff excepted. There were several other ques- 
tions asked bearing on the same point, all of which upon 
objection by defendants were ruled out. The question mas 
then asked the witness-" what was said by John Roberts 
in yoor conversation with him ? "--objected to by defend- 
ants, ruled out by the court, and plaintiff excepted, upon 
the ground that the witness having stated ?art of the con- 
versation between him and John Roberts, the plaintiff was 
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entitied to the  whole conversation. T h e  evidence of this 
conversation was offered to corroborate the  teitillloily of the  
witness in  regard to tile question whether the deed con- 
~ e j d  a fee simple or not. Anotlier witness testified tha t  
he Lad seen the deed a n d  tllnt it conveyed only a n  estate 
for the  natural life of John  Roberts. 

Verdict and judgment for defendants, appeal by plaintiff. 

S o  counsel for plaitltiff. 
X ~ s s ~ s .  E. G. I&n~2oood and Oct. Coke, for defendants. 

A s m ,  J., after stating the  case. T h e  main exception taken 
in  the  court below which i t  becomes necessary for us to con- 
sicler on the appeal, is, wbether tli ere was error in the rul-  
i n g  of His  Honor  in  ~ x c l u d i n g  the question propounded by 
the plaintiff-" what was said by Jot111 Roberts ill your con- 
versation with h i m " ?  T h e  objection taken to this evidence 
was, that the  proposition of the  plaintiff was tou broad, and 
should have set out  what  was proposed to he proved t h a t  
the  court might  see its relevancy. Th is  no doubt as a gen- 
eral proposition is correct. Bridps v. Bridps, C9 N. C., 
451 ; Sfraz~s v. B e n ~ d s l e y ,  79 K. C., 59 ; Ovcrinan v. Coble, 13 
Ired. 1. 

But this case is distinguished from those. Here,  a par t  of 
t h e  conversation between the  witness and John  Roberts va. 
called out by the  defendants on the cross-examination. T h e  
plaintiff was entitled to all that  was said in that conversa- 
tion pertaining to  the  subject of inquiry.  1 Tay. Ev. $685 ; 
Greenl. Ev. $201, 205; Cccbiness v. ilfc~rtin, 4 Dev., 106. T h e  
matter brought out on the  cross-examination was " t h a t  
J o h n  said he  had  more than  a child's part  a n d  should claim 
n o  interest i n  his father's estate ". I t  was then a pertinent 
inquiry in this connection, what n7as said by John ,  if any-  
thing,  i n  regard to the  value of the  land given h im by his 
father ; and  if any th ing  was said by h i m  i n  this conversa- 
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tion with the  witness, the  plaintiff was entitled to I 'The 
questicln i t  is true i i  very broad, and stni~iling 1 ) ~ .  itself 
would have been inndmissille. But its object and  b c x i n g  
upon  the  subject of inquiry a re  clearly shown by tll.: ques- 
tions propounded by the plaintiff, which had just 1)rvc.tled 
a n d  were rejected by the court. 111 getting a t  the 111c:uiing 
and  relevancy of the  question, i t  must be construeti il; con- 
nection with them ; and by doing so, we think t l ~ c  matter 
souglit to be proved by  calling out the  whole of ellr conver- 
sation, is sufficiently suggestive for this court to hc able to 
judge of the propriety of its rejection. 

W e  are of the  opinion the  evidence sl~oulcl have bti.11 re- 
ceived, There is error. Let th is  be certified io t!:c bul)c:ior 
court  of tV:ishington county that  a z5enirc dc 1201'0 1:1:1y be 
awarded. 

Error. Vclzire dc ii01'0, 

CLARISSA E. ?YA4RREN T. METEAfI MAIiELP, 

1. Eviilcnce of the value of a tract of l i in~l atljoiuitig ths t  retainvil ily (;lie 
donor iu a. deed of gift: is incoml~ctent to dlow tlixt t l ~ c  donc~r di , l  not 
retain property fully sniiiciellt ant1 arailrble to wtiafy esizting 
clebts. 

2. One hnndred acres "lying in C w r i t l ~ c k  t o w ~ i s l ~ i p  near tlic 11c:~d of 
Smith Creek, it being the eas tern~ost  portion of the farm ~~ i :~~c . l i :~ red  
from my brother and 1i11own ns the Rnsscll lmld," is snfiiciulitlj- cle- 
scribed to  identify the part cut oil', as a distiuct tr:~ct. 

( B l a c k  r. Snnde~s ,  ? Jones 07 ; CretlTe v. Cnrwwtri~, G4 N. C., -I:'.? ; Bell 
o. Hri~ringtox, 3 Jones 320 ; W e l l o m  I:. Joxlan,  53 S. C., 371 : $ i ~ i : . l ~ ? t  

v, &hlunds,  74 N. C. ,  518, eitccl a ~ i d  app ro~ed . )  
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CIVIL ACTIOS to recover land tried at  Fall Term, ISSO, of 
HPDE Superior Court, before Kchenck, J. 

Judgment for plaintiff, appeal by defendant. 

Mesws. Gillianz &. Gnfhg, for plaintiff, 
1.. Jas. Ed ~ o o r e ,  for defendant. 

SMITH, C. J. The plaintiff asserts title to and seeks to re- 
cover from the defendant the possession of a tract of land, 
designated in her cornplaini as " lying in  Currituck town- 
ship and on Smith creek adjoining the lands of 1,. P. Fortes- 
cue, Zacheus Gibbs and John B. Fortescue, containing one 
hundred acres, more or less." I n  the answer the de- 
fendant admits that " h e  is in possession of the kmcl described, 
in the col-npluint," and avers that " he is the owner of said 
land in fee." 

TJpon the trial of the issue involving the plaintiff's title 
and right to recover, she introduced in evidence a deed of 
gift executed on April 26, 1870, by C. E. Rlade, her aunt,  
conveying to her (subject to the reservation oE the donor's 
life estate) for her natural life and withlimitations in remain- 
der to her child or children, a tract of land therein described 
in these words: " A  piece or parcel of land lying and being 
in Currituck township and near the head of Sulith Creek, 
i t  being the easterrnost portion of the farm J purcl~asecl from 
my brother, John E. Fortescue, known as the Russell land, 
contairing one hundred acres, inciuding the buildings and 
the cleared land, bounded on the east by the la,nd X purchas- 
ed from L e ~ i s  %. Fortescne." 

The defendant also derived title from the said C. E. Slade 
under a judgment rendered against her in 1864, and a sale 
under execution by the sheriff and his deed made in  1572 
to the defendant for the premises, and he  insisted that the 
voluntary cmveyance to the plaintiff was fraudulent and 
void, for that, the donor did not a t  the exemti011 thereof 
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-- 
\VAIEREN 21. J~\IAKELY. 

retain property fully sufficient and available fcr the .;atis- 
faction of her then creditors, as required b ~ -  the act of 1840. 

Cpnn  this inquiry and as a means of arriving a t  the value 
of the retailled land, the defendant proposed to ask a witnes3 
tlie following question: What  did the Porter Fortesque land, 
adjoining the lands of Mrs. Slnde (the donor) sell for at ese-  
cution sale a year or so before this sale ? On objectiol; the 
question was disallowed and the defendant excepts to the 
r d i n g .  

T l ~ e  existence of the debt reduced to judgment befcre the 
making the deed of gift and subsequent insolvency of the 
donor, renders her deed prima focie fraudulent and  void 
against the creditor seeking to subject the land to the pay- 
ment of his debt, and  equally so against the defendant pur-  
chasing under the execution issued to enforce it, unless a t  
the time the debtor retained property, in the words of the 
act, "fully sufficient and available" for the satisfaction 
of her creditors, and the duty of proving this fact to sustain 
the conveyance devolved upon the plaintiff. Black T. Soit- 

d m ,  1 Jones, 67 ; Creclle v. Carrazl,c/n, 64 N. C., 422 ; Bump 
on Fraud. Conv., 256, and note citing numerous decisions 
in  other states. 

I t  must be then assumed that this necessary supporting 
proof had been offered by the plaintiff, and the rejected in- 
quiry was intended in  rebuttal and to reduce the estimated 
value of the retained land. The  question is simple and  ab- 
solute, unaccompanied with any suggestion tha t  the two 
tracts possessed the same or similar qualities in soil, culture, 
location, or improvement, or possessed i n  common the ele- 
ments that  enter into the estimate of their respective values, 
or that supplementary proof would be produced that  the 
price bid for one could in any degree measure the value of 
the other, or  aid in  putting an  estimate upon it. As pre- 
sented to us  in  the record and  without any  explanatory cir- 
cumstances, the question was properly excluded as irrele- 
vant and  misleading. 
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It has been held in  the court of appeals of Ne\y York, 
where the inquiry was as to the value of an  ice-house, that 
proof of what another ice-house which the witness had 
caused to be built, coot him,  was irradmissihle. And again, 
that  in ascertaining the value of a steamboat sunk by col- 
lision with the defendant's steamer, i t  was incompetent to 
show what anotiier steamer like that  of the p!aintiff was 
worth. Blnncfza~l  r. Ateamboat Co., 69 N. Y., 300; Gouge v. 
Roberts, 53 N. Y., 619. 

In Bell v. Herrington, 3 Jones, 320, the plaintiff sued for 
breach of a covenant to teach certain of his slaves " the ship- 
carpenter's and  caulker's trade," and it  was held to bc. 
inconipetent for defendants t o  show that  the slaves had been 
employed in  their shipyard as other apprentices of the same 
experience and n 3  distmction made between them, inasmuch 
as there was no proof', nor any offer to prove, that the other 
apprentices were properly instructed i n  the trade which the 
defendants covenanted to teach. 

The  objection to such testimony is obvious. I t  tends to 
raise a collateral issue and divert attention from the proper 
subject of inquiry before the jury. If the price a t  which 
one contiguous tract sold may be shown, so may the prlce 
or value of any others adjoining, and  these may severally 
become the subject of contention and  obscure the real poult 
to be determined. The  exception must be overruled. 

The  second exception is to the refusal of the court to de- 
clare, and  so instruct the jury, that the  deed to the plaintiff 
is upon its face too indefinite to convey title to the land i n  
controversy. The objection is not directed, as ;?re under- 
stand, to the sufficiency of the terms of description of the 
entire tract out of which is carved the one hundred acres 
awarded by the jury to the plaintiff, but to the part thus cut 
off, and to the inability of identifying i t  by the descrip- 
tive words of the deed. The court rightfully declined to de- 
cide, and  to tell the jury, that  from s simple inspection of 
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the instrument it was manifest that the one hundred acres 
could not be ascertained, as a distinct tract, from tile terms 
used in describing i t  and therefore no title passed under the 
deed, The entire land is designated by its boundary lines 
as well as by a name, and for aught that can be scen is 
identified and well defined. The answer shoivs the defend- 
ant's knowledge of the land, claimed in the complaint, under 
a description much less definite thail that contaii~ed in the 
deeti, the sufficiency of which he lawfully recognizes in the 
defence set up. IVellotzs v. Jordan, 83 N. C., 371 ; 1 Tay. on 
Ev., 3 292. 11' the larger tract be defined, it is apparent the 
area of one Iiundred acres can be cut off from its eastern 
part by a line running due north and south and intersecting 
its boundaries. Evory part of this section will be more east- 
ern than any part of the residue, and hence fulfills the re- 
quirement in the deed, that i t  shall be '( the eastermost 
portion of the farm." This proposition is established in  
Xte~ccrrt v. Sahoncls, 74 N. C., 518, where language not dis- 
similar  as employed in defining the separate section. 

The  objection to the fo r~n  of the verdict as wanting in 
certainty in  designating the recovered land, rests upon the 
same ground and must be disposed of in the same way. The 
defendant was not entitled to judgment upon the verdict, 
and his exception to the refusal of the court to render i t  is 
equally untenable. There is no error and judgment must 
be affirmed, 

No error, Affirmed, 
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ROBERT & T. L. KXIGHT v, E. I3 HOUGHTALLIXG and  others, 

1. \There the charge is that the execution of a written contract to Dur- 
chase land was procured by fraudulent representations it is competent 
t o  show, in a court administering both law and equity, the accompuny- 
ing acts and declarations of the parties deimrs the writing, 2s illustla- 
5 n g  a11d forming a part of the trmsaetion, 

2, Where such instrument slid cleclaratio~~s are dilly in e~idence,  it is 
competent to ask a witness to the transaction who was to pay the ex- 
penses of giving possession of the !and ; his ansxer  will not be neccs- 
sarily the statement of an opinion, or conclusioil of fact. 

3. I t  i, also competent to show that other articles were sold a t  the same 
time with the l a d ,  and the price thereof included in the saute concitie- 
ration, as bearing on the question of fraud s u d  indicating the iniruce- 
m n t s  held out by the vendors to effect the trade. 

1. I t  being alicgecl by the clefendants that they were inveigled by the 
plaintiffs into the purchase of said land by false and fraudulznt rep- 
resentation as to its area, advantages of situation, &., i t  is competent 
to show that a hand-bill was exhibited by the agent of the ylniutiii's' 
rcnder their directions, containing snch misrcprceeotations ; ~ n d  it is  
also competent to put  such hand-bill in evidence. 

3 .  I)eclarationa of a joint contractor, shortly after the agrcemenc tt-as 
made, are evidence of its t e r n ~ s  against his co-contractors. 

';. An admission in writing, under sectim 331 of the code of cir-il proce- 
dure, that a letter is genuine does not preclr~de comments b- coiunsel 
a s  to  the truth of its contents, suggested by its appearance, the fact of 
its being written by an  amanuensis, kc ,  ; but if such comments mere 
improper, exception thereto. in order to be available, on appeal, must 
be made before the court has given the case to the jury. 

7 .  False representations, reasonably relied on, and inducing a contract, 
vitiate the agreement so effected, 

Y. An expenditure by the defendants of their own means, t o  put them- 
selves in the condition in which the plaintiffs should have placed them, 
will not condone the fraud of the plaintiffs, so as to disentitle the de- 
fendants to  relief ; nor will all relief be denied because the plaintiff's 
have made payments in part performance of their contract after the 
discovery of the fraud. 

2 
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0. A perty ectitled to  rewind % contract for the pwchase of land on the 
grountl of fraud must dec1;tre his intention a4 soon as fraud is cliecov- 
@red ; and ~ v h e n  sued by the other party, after a number of years, for 
the foreclosure of a mortgage to  secure the pr~rcl~xse-money, he can- 
not for the first time ask to  rescind, but can only ask to  clednct from 
his debt an  amount siificienb, to repair the conseqcences of such fraud. 

10. The tlef~nclanta' right to such reimbursement is not barred by the 
statute of limitations applicable to  an  ordinary actiml for deceit, as  
their remedy is 88'ec~ed by retaimhg pnrt of the money due by a n  un- 
ezecntecl contract, the consideration for whicl: has fniledpra ianto. 

d l .  L-l~cler the Cude prtictice a par ty  is not restricted to tha specific re- 
lief d e m a ~ ~ d e d  by him9 but n ~ a y  have any additional and dilferent re- 
lief n l~ic l i  the pleadings and  facts proved show to be jwt, and proper. 

(Hill v. I3rozcer, 76 X. C., 124 ;  Sance v. Ellloft, 3 Ired. Eq, 405 ; Rnn- 
6011L V. Shzder, 5 Ired. Eq., 304 ; Pettyolm v, Wzlliarns, 1 Jones, 1 4 5 ;  
lllsDowell 6.. Stnzs, 6 Ired. El. ,  275 ; l'ornlznson v. Savage, Ib. ,  430; 
Alezcrnder v. bTtZey, 7 Ired. Eq. ,  2*2 ; Ea? l  r, Bryan, Phil. Eq., 27s ; 
bP/~ztfiebcl v. Cates, 6 Jones Eq., 136, cited a l ~ d  approved.) 

CIVIL ACTION, tried at  Fall Term, 1880, of GRANVILLE 
Superior Court, before Ewe, J. 

This is an  action to foreclose a mortgage, and in their 
complaint the plaintiffs allege that on the 14th day of Feb- 
ruary, 1870, at  Yonkers in the state of New York, the 
plaintiff Robert Knight and W. K. Couzens and the defend- 
ants entered into a contract under seal, whereby the two 
former covenanted to sell, and the latter to buy, a tract of 
land situate in Granville county, Yorth Carolina, known as 
"The  Locust Grove Plantation," together with the crop of 
corn growing thereon, and the corn and oats of the previous 
year's crop, at  the price of SS,Or30.00, whereof $100 was paid 
in cash ; $1,900, to be paid upon delivery of the deed, and 
the residue of $6,000 to be secured by a mortgage on the 
premises, payable' $1,000 in one year and $5,000 in 
six years, with interest, kc,  That  in pursuance of said con- 
tract, :he plaintif%, on the 15th day of February, executed 
a deed to the land to the defendants, who paid them the 
$2,000 as agreed and gave their bonds for the $6,000, se- 
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cured by a mortgage upon t h e  premises-the said deed and 
mortgage describing the tract as containing seven hundred 
a n d  fifty acres. Tha t  the defendants took immediate pos- 
session of the  land and h a r e  contiliued the s i m e  from that 
time, receiving the entire profits th~refrorn.  Tha t  they have 
l i m b  pay~nel i ts  towards the purchase montly as follows: 
$80fJ i n  January ,  1871 ; $ j G O  i n  Ju ly ,  1871 : S300 in  Jlarc!~, 
1572,  , ~ n d  S2i)O in August, 1873, and failing to pay atlg 
more and  their bonds all being past due, the plaintiffs, to 
whom Couzens has assigned his v;liole in te~es t ,  ask for a 
sale of the  land and the payment of their claims. 

I n  tlieir answer, the  defendants admi t  the  execution of 
the  deed to them, and the mortgage by t l ~ e m  on the 15th 
February, 1570, bu t  disclain1 all recollection of having exe- 
cuted ally contract for purchase on the 14th. Tha t  tkey 
signed a paper without reading it, which they were told, and 
believed, was a guaranty for their peaceable and immediate 
possession of the  land and for the  purchase of the plaintiffs' 
shares in the crops, and if  they sigced a n y  other paper, then 
its execntion was obtained by fraud arid imposition. Tha t  
they fully explained to the plaintiff, Robert  Iirlight, and 
Couzens tha t  their purpose was to sell their t~omes  in  the 
state of New P o r k  and  to move to the  land purchased, a n d  
hence it was absolutely necessary that  they should have the 
possession a t  once, and that  theg would not purchase a n y  
tract tha t  did not contain a t  least SO0 acres and  so be capa- 
ble of a tlivision into t ~ o  suitable tracts. T h a t  i n  response 
to their inquiry as to the  number  of acres in  the tract in 
qnestiou, both of said parties assured them that  i t  con- 
tained 80U acres, and Couzens assured them that  he  had been 
around the  tract, and being a civil engineer a n d  a surveyor 
mras competent to judge of its size, and  that  i t  certainly con- 
tained bOO acres or more, and  theg v e r e  also assured that  theg 
should be admitted to i rn~nediate  poaseasion. T h a t  moved 
by these repeseutations a n d  assurances the  defendants 
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closed their trade for the land and took the deed and gave 
the mortgage referred to in the  complaint. T h a t  verv coon 
thereafter t l ~ e y  came with t l ~ e i r  families to this state, ex- 
pecting to go upon the land, but  upon their arrival found 
one Morrow in posses$ion of tlie land, claiming to be t!lere, 
and tn keep the possession as a tenant to the plaintiff Robert 
K n i g h t  and Couzens, and to be a partner i n  the  crop,, and 
refusing to qui t  un t i l  they settled wit11 l ~ i m  and  paid what 
they owed him. Tha t  beingstrangersin the  county and horne- 
less, the  defendants were compelled to purchase the posses- 
sion from said illorrovi-which they did,  p a r i n g  l ~ i r u  8750 
therefor. That  after getting possession they made the pay- 
ments alleged in  the co~uplaint ,  the first one being in  Jan-  
Gary, 1571, and the last i11 August, 3873. That  soon after 
making thelast ,  they had the land surveyed and  found tllat 
instead of 600, i t  only contained 575 acres, and  thereupon 
imnlediately wrote to the  said plaintiff and Couzens telling 
them of the  deficiency and  demanding a rescission of the  
contract of purchase and  a return of the amounts  they had 
paid. T h a t  getting no reply, and knowing tha t  the  ~lnrtiee 
lived beyond the state and  were in doubtful circumstances, 
the  defendants retained the posse'.,sion of the  land as a se- 
curity for the amount3 due them and have so held it ever 
since. T h e  defendants ask that  the contract of sale be set 
aside and all the deeds be cancelled aud  an  account taken 
of amounts  p a d  by defendants and their expenses in  get- 
t ing possession, and of the  rents arid charges with which 
they may properly be chargeable, and  tha t  whatever may 
be found due them may be declared to be a charge on the  
land. 

I n  their reply the  plaintiffs deny each and  every allega. 
tion of fraud and misrepresentation, and especially do they 
deny representing to defendants that t11e tract was composed 
of 800 acres. T h a t  so far from giving then1 a n y  guaranty 
for immediate possession, the  defendant Q7cjods came to 
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North Carolina before the  contract was entered into  and  
saw the  land, and  upon his return to New York,  a t  the  t ime 
of tlie execut,ion of the  contract, stated that he had made 
his cwn arrangements witli Morrow for posse4on,  i n  case 
they effected a trade,and wou!d claim nothing frotn plaintiffs 
i n  the event he  should niakeany difficulty with them about 
it. The  plaintif% further dei?y that  the defendants ever 
gave them any  notice of any  deficiency in  the  quantity of 
acres, or delnanded a rescission of the mntract,  on the  con- 
t rary,  tiley say, tha t  so late as Angust, 1573, the defertdarit 
U'ood called on the  plaintiffs at their home i : ~  New York, 
and  n l a d ~ .  the payment of that  date stated in  the  complaint, 
tha t  he did not then or  a t  a n y  other t ime whether before or 
since utter a single complaint or set u p  a n y  sort of claim, 
and jleitl~er has his co-defendant ever done so. 

On the trial issues were submitted to a jury who find: 
I. Tha t  Couze:ls falsely and fraudulently represented to 

the  defendants tha t  the tract of !and contained 800 acres. 
2. Tha t  he  also tnnde a like representation of his ability 

and  ~i-illingness to give the  immediate possession thereof. 
3. 'That he  also made similar representations as to the  

avnership of the  crops of corn and  oats made on the land 
and the wheat seeded thereon. 

4. T h a t  all of said representations were reasonably relied 
Epon by the defendants, who bad exercised reasonable p ru-  
dence in the  premises. 

5. Tha t  nei t l~er  of the  defendants, since their discovery 
of the  deficietlcy in the  number  of acres, had recognized 
their contract of purchase. 

Thereupon the court gave judgment that  all the contracts 
a n d  deeds and bonds for money, between the parties growing 
out of the  transaction be cancelled and  declared void, a n d  
directed an  accou:lt to be taken between the parties, in 
which credit should bt: given t h e  defendauts for all  sums 
$aid by them towards the  purchase money, and  for all costs, 



22 I N  THE SUPREME COURT. 

charges and damages wl~ic'n they incurred under  said con- 
tracts, and  charge them with reasonable rents for the  l and  
while in  their possessioil, and declaring the land to be sub-  
ject to a lien for any  amount  tha t  may  be found due t h e  
defendants and directing a sale thereof for its payment. 

There  were several exceptions taken by plaintiffs to t h e  
admission of evidence, the  refusal of the  judge to give cer- 
tain instructions asked for, and to other matters occurring 
dur ing  the progress of the  trial, all of which are fuliy set 
out i n  the opinion of t h e  court. Verdict a n d  judgment for 
defendants, appeal by plaintiffs. 

X e s s ~ s .  Af. V. Lanier and Gillz'mn &. Butling, for plaintiffs, 
Hessrs. Xerrimon 63 Evllm, for defendants. 

RUFFIS, J. It being eskblished by the  verdict of the  
jury, that  the defendants were deceived by the fraudulent 
rer~resentations of their vendors as to certain matters con- 
sti tuting material inducements to their purchase of t h e  
land,  out of which this action grows,and tha t  they on their 
par t ,  l ~ d  used 011 necessary diligence and prudence, i t  must  
follow that they are entitled to relief in  thepremises, unless 
some error was committed in  the  conduct of the trial by 
the admission of improper testimouy, t h e  withholding of 
proper instructions asked for, or the  rendering of such a 
judgment as the law does not contemplate i n  the  premises, 
A n d  these are the  matters we now prozeed to cansider. 

1. T h e  plaintiff;' first exception is  to the  admission of 
testimony and is thus  set out in  the  case: T h e  deposition 
of one Lusk, who was a real eatate broker in New York  
state, and  as the  agent of plaintiffs, first began the negotia- 
tions ~ h i c h  led t o  the  purchase of t h e  land by defendants, 
and  was present when the contract was executed and the 
deeds all signed, was taken by defendants arid offered i n  
evidence by them, T h e  witness was asked whether tha 
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land was sold as containing any definite number of acres 
and if eo, how many? and in response said, i t  was rep- 
resented as containing 800 acres, and he had so er~tered it 
on his h k .  R e  was then asked-what mas the agreemect 
of the parties as to the time the defendants were to have 
gossession of the land?  and in reply said they were to 
Slave immediate possession. He was then asked-who was 
to pay the expenses of delivering the possession of the l a n l  
to the defendants and be a t  the costs of the same :3 and his 
reply was, the vendors. 

The above questions and answers were all objectcd lo at 
She taking of the deposition, and the objectious renewed at 
the time of the reading on the trial, atld the grounds assign- 
ed were, that it appeasing that the contract was in writisg 
and by deed, the deed itself was the best evidence of the 
terms of the trade atid no par01 evideuce was competent to 
disprove, or add to, the terms as there written, and as to the 
last question i t  was further objected that i t  called for, not 
the declarations and agreement of the parties, but the con- 
clusions sf  the witness' own mind. For the purpose for 
whicb this evidence was offered, its cotnpetency cannot be 
questioned. A sale of property brought about by misrep- 
resentation as to facts materially affecting its value, acd  
which though false Emey reasanably be relied on by the pcr- 
chaser, will always be avoided, a t  the instance of the latter, 
in a court of equity, which court never permits an  evil act 
done with an evil intent to work a n  injury to aa innwent  
person. 

The way must be always open then to show both the faet 
that  the representations were made, and their falsity. 

Fraud rarely lurks in the written agreement of parties, 
entered into at the end of their negotiations wiih each other, 
but alrnost universally precedes it, and consisting as i t  must 
necessarily do i n  such a case, of acts and declarations merely, 
it can only be exposed by allowing fhe conduct of the par- 
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ties, their  words and  deeds throughout t h e  entire treaty, t c  
be shown to the  jury. 

To hold the lam to he, as contended for by the  plaintiff3 
here, that,  because the  negotiations of the parties culminated 
in  a written instrument all  inquiry into their preceding 
conduct is esc!uded, would be to say that  fraud, by its very 
success, might  be made secure, unless as can bu t  sel- 
dom happen, it conld he detected i n  the  mere words of t h e  
instrument,  

Neither can we yield our  assent to the  other grounds of 
exceptions. Taken literally, and disconnec!ed with t h e  
preceding inquiries and answers of t h e  witness, the yues- 
tion proposed map seem to be justly liable to the  plaintiff$ 
objection, but taken i n  connection with matters immediately 
preceding, i t  is iinpossible tc~ doubt tha t  both he who pro- 
posed the question, and h e  wllo answered it, did so with  
reference to theagreelnent af the  parties, and mere so under- 
stood to do by t h e  jury who heard the  deposition read. 

The  second exception was also as  to the  adulission of evi- 
dence and is thus  stated : 

T h e  same witness, Lusk, was asked whether any th ing  
but  the  land was sold to the defendants a t  t h e  same time, 
and the  price thereof included in  the  amount  they promised 
to pay the  plaintiffs? T o  which he  answered tha t  there  
%ere some vinegax and  t h e  products of the  piace. T h k  
question had not been objected to a t  the  taking of the  depo- 
sition, huk was ~t t h e  trial on the gronnd that  it was inad. 
missible to show by parol the sale of any th ing  not mention- 
ed in  the  written contract of the  14th of F e b r ~ a r y ,  1870. 

Without  under taking to determine, and wishing to be 
nnders~ood as not determining, whether the  plaintiffs' ob- 
jection was in ap t  time, not being made when the  deposition 
was taken, i t  is sufficient to say that the  evidence was, in 
every possible point of view, admissible. 

I n  the  first place, t h e  plaintiffs: attach the written contctcaah 
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sf the 14th of February, 1870, to their complaint, and ask 
that the same may be taken as a part thereof, and that in-  
strument on its face shows that other articles, such as corn, 
oats and wheat, were included i11 the sale and went to make 
u p  the consideration of the defendants' promise to pay the 
sum of $8,000, and i t  was in no wise varyiug its terms 
therefore to inquire into that fact, and fix the values of the 
several articles sold. 

But apart from this and upon the naked question of fraud 
the evidence was competent, as going to sllnw what induce- 
ments to the trade \r ere held out by the plaintiffs to defend- 
ants, and what assurances of accommodation in their pro- 
posed cem homes. 

The third exception was, because the defendant Wood, 
who was examiued as a witness for the defendants, was per- 
mitted to testify that  a short time before the trade he was 
shown by one Morrow, then a tenant of the plaintiffs and 
occupyii~g the land, a printed hand-bill, signed by Couzens, 
offering the land for sale and describing it as having advan- 
tages of situation, buildings and meadows which in  fact i t  
did not possess, i t  also being shown that the hand-bill had 
been received by Morrow froill Couzens with instructions to 
exhibit it. His  Honor allowed the witness to testify as above 

l and put the hand-bill itself in evidence, and in neither par- 
I ticuler do we think any error was committed. This like 

the other matters considered was one of a series of repre- 
sentations made, and as the defendarits say fraudulently 
made, to induce them to purchase, and the jury were enti- 
tled to consider i t  in that light. 

The fourth exception was to the admission in  evidence of 
a letter written by Couzens, four days after the completion 
of the contract and the execution of the deeds, addressed to 
the tenant Morrow and handed to defendant Wood for de- 
livery to him, and in  i t  there being a recapitulation of the 
terms of the trade. 
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T h e  case does not disclose t h e  grounds of this exception 
a n d  we cannot conceive of any .  

Bearing in  ~ n i i ~ d  tha t  the  writer, Couzens, was the  joint 
owner of the  land with the  plaintiff' Robert Kniglit, a n d  
that  he seeins to have been t h e  chief actor in  n l a k i n ~  the 
sale to defendants, i t  cannot be doubted that  his declara- 
tions, made just upon the heels of the  trade, are  competent 
evidence, not of the  fraud, for that  they could not be, being 
subsequent to the trade, but  of the  terms of the  original 
contract, and as casting light upon t h e  previous conduct of 
t h e  parties. 

T h e  sixth exception is stated thus  : 
T h e  plaintiffs offered in evidence two letters-one fo.  each 

of the  defendants-addressed to Couzens and  dated one i n  
December, 1875, and  the other i n  October, 1875, asking 
further intlulgence and  promising to pay the purchase 
money of the  land as soon as  certain crops could be sold. 
These letters, a t  some time prior to the  trial, had been e x -  
hibited by plaintiffs to m attorn?g of the  defendants with a 
request for an  admission of their genuineness, and  said a t -  
torney had endorsed sue11 a n  admission thereon and signed 
the same. 

At the  trial when one of the letters was offered to be read, 
the  same attorney stated to the  court tha t  he had made the 
adcl~ssion unadvisedly, without noticing its contents, and  
under  the impression that it TTas in his client's handwriting, 
whereas i t  was r,ow ascertained tha t  h e  could not write, and  
there was no envelope accompanying it, and  no  address upon 
it, and  he  objected to the reading of the  le ter notwithstand- 
ing  his admission. The  plaintiffs' counsel thereupon stated 
that  they had gone to trial relying upon the admission, and 
were riot therefore prepared to prove the  genuineness of the 
letter, and insisted thpt the  letters must  either be admitted 
in evidence or a mistrial ordered. T h e  court was about to 
direct a juror to be withdrawn when the  attorneys for the  
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defendants asked time to consult together and advise with 
their clients, and were allowed to retire for that purpose. 
Upon returning into the court-room, they stated, they mould 
admit the lettev for what it wcts worth, and the trial proceedecl- 
the letter being read in evidence without other proof of its 
genuineness tllan the admission of the attorney. I n  their 
argument to the jury, they having the conclusion, the 
counsel for the defendants commented on the fact that  it 
purported to be written by a man who could not write, that 
i t  was enclosed in no  envelope, and was addressed to no 
particular person, and had about i t  other marks of suspi- 
cion, so that i t  was entitled to no weight in the minds of 
the jury-to all of which no exception Fas  taken at  the 
time; but the plaintif& after the verdict, made i t  a ground 
of a motion for a new trial, and now assign i t  as error in  
the court that  the attorney was permitted, under the cir- 
cumstances of the case, thus to conlment upon the letter 
without correction either a t  the time or in the judge's 
charge to the jury. 

Thestatute (C. C. P., $331) provides that either p:trty ninyex- 
hibit to the other any paper material to theaction,and reqvest 
an admission in writing of its genuineness, which if he fail 

I 

I to give, he may, in a certain contingency, be required to pay 
any expense that may he incurred in order to establish its 
genuineness on the trial. We do not understand the stat- 

I 

I ute, by this, to intend to commit the party, mliose admission 
of the genuineness of the instrument is sought, in tiny de- 
gree beyond that to which he wonld be committed had the 
execution of the instrument been establislied by proof aliitnde. 

The authenticity of the letter i u  question being admitted 
as it was in  the court below, the truth of the matters t21erein 
contained might still be the legitimate subject of incjuj~y- 
inquiry, too, in which its appearance, the absence of an  en- 
velope, the want of an address, and the fact that it was 
written by an ainanuensis for one iucapable of writing for 
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himself, might all lend efficient aid to the jury in reaching 
a right conclusion. 

I t  was the privilege, thus to comment on the contents of 
the letter, which we understand the counsel to have reserved 
to tl~emselves, when they announced their purpose to admit 
i t  for what it was worth, and it does not appear to us that they 
either abused the privilege reserved, or improperly resorted 
to any other in  ccjnnection with the letter i n  question. But 
if they had done so, we should still be constrained to hold 
that the plaintiffs' ohjection comes too late. They heard 
the comments of counsel (unwarranted as they say) without 
once invoking the interference of the court, and when spe- 
cially asking instructions as to other matters, they were 
silent as to this, which is now the subject of their ex~eption,  
thus giving to His Honor no opportunity to correct the 
error, if any was committed, and place the matter right in  
the rrlinds of the jury. A party cannot be allowed thus to 
specuiate upon his chances for a verdict, and then complain 
because counsel were not arrested in  their comments upon 
the case. Such exceptions, like those to the admission of 
incompetent evidence, most be made i n  apt time, or else be 
lost. 

The seventh exception : At the close of His Honor's 
charge to the jury (to which up to that time no exception 
seems to have been taken) the plaintiffs' counsel asked that 
the jury might be instructed, "that if they should believe 
that Couzens said they could give immediate possession of 
the land sold to defendants, knowing that they could not, it 
would still not be a fraudulent representation, unless he  con- 
tracted to give such possession," and they were so instructed, 
except that the judge added, " i t  was for the jury to consider 
all that was said, and if they find there was any false state- 
ment or agreement outside the writtencontract which formed 
a material inducement to it, they should consider that in 
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making up their verdict." As i t  cannot be supposed that  
the plaintiffs complain of tLat portion of the charge, which 
was given in their own words, their exception must be con. 
fined to that which was added by His Honor. This, as i t  
seems to us, is in almost exact conformity, as regards both 
its language and intent, with the decisions of this court on 
the subject. " When represen tations are made by a party 
to a contract," says BTNUM, J., '' which may reasonably be 
relied on by the other, and those representations are false 
and fraudulent and cause loss to the party relying on them, 
he is entitled to relief." Hill v. Brower, 76 N. C., 124. 

The eighth exception : The plaintiffs' counsel asked that 
the jury might be further instructed, " tha t  if they should 
believe tllat Couzens represented to defendants, that they 
could give the immediate possession of the land, and were 
entitled to sell the crops mentioned in  the contract, and 
such reyreseatat.ions were false with his knowledge, and 
were material inducements to defendants to enter into the 
contract, they would still be immaterial, provided they 
should further believe that the defendants themselves pro- 
cured t11e possession, and made the payments towards the 
purchase money as admitted in their answer," but this, the 
court declined to give. If we correctly apprehend the plain- 
tiff's meaning, his prayer was, in effect, to ask the court to 
tell the jury that however fraudulent the plaintiffs' conduct 
may have been and however gross their imposition upon 
the defendants, i t  would be cured provided the defendants 
had subsequently acquired, by an expenditure uf their own 
money? that possession and the crops, which they were in- 
duced to believe they were acquiring under their contract 
with the plaintiffs, and taken i n  this light, it was properly 
refused by the court. 

We were referred by counsel to the ease of Nunce v. Elliott, 
3 Ired. Eq., 408, as an  authority i n  support of the position, 
that when one purchases land from a vendor whose title is 
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defective, and by his o a ~ ~ n  means supplies the defect and 
secures tlle title, he can have no claim on his vendor for 
the money so expended. But upon a careful review of the 
case, it becomes perfectly marlifest that Judge NASH, who 
delivered t l ~ e  opinion, was speaking with reference to a pur- 
chaser, wllo had knowledge of the defect at  the time of liis 
purchase, and in whose case there was no element of fraud. 
41'e say thisis rnanifesb because this was a case of fraud stated 
in the bi!l filed, but the party failed in his proofs, and in 
the clobing part of his opinion, the judge distinctly says 
that if' tile fjct had been, as stated in  the bill, that he be- 
lieved his vendor had a good title, and upon discovering 
the contrary, had a1,plied to a court of equity to compel 

him to complete the purchase by paying the necessary ex- 
penses, liis prayer would have been granted, thus furnishing 
not only an authority in support of the judge's ruling in the 
case now before us, but a rule to the defendants by which 
their damages may be determined, 

Neither can the fact that the defendants continued after 
the discovery of the fraud, to make partial payments of the 
purchase money, take from them all right to relief: 

A party is not bound to abandon a contract brought about 
by fraud and imposition upon him, but he  may, if he sees 
proper, adhere to the contract, and seek his compensation 
for the fraud iu an action at  law for damages. 

That  such an  action will lie for fraud practiced in the 
sale of land was intimated first in Ransom v. Shuler, 8 Ired. 
Eq., 304, and was expressly declared in Pettijohn v. TVillioms, 
1 Jones, 145. 

The  law allows the purchaser in such a case to either 
abandon the contract absolutely or else abide by it and sue 
at  law for the deceit, and the only requirement it puts upon 
him is to make and declare his election the moment the 
knowledge of the fraud is attained by him. 

Our conclusion upon the whole case is, therefore, that  no 
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such error was con~mitted on the trial below, as entitles the 
plaintiffs to have another jury to pass upon the issues be- 
tween the defendants and themselves, and this leaves as the 
only n~a t t e r  for our further consideration their exception to 
the judgment rendered in that court. By its terms, the 
judgment declared all the contracts and agreements between 
the parties, having reference to the land in question and 
whether executed or exscutory, and including the bonds 
given by the defendants for the purchase money, to be null 
and void, and directed the same to be cancelled. 

The rule of law is, that he who would rescind a contract 
to which he has become a party must offer to do so promptly 
on discovering the facts that will justify a rescission, and 
while he  is able of himself, or with the aid of the court, to 
place the opposite party substantially i n  statu qua; he  must 
not only act promptly upon the first discovery of the fraud, 
if fraud be the cause assigned for the rescission asked, but* 
he  must act decidedly, so that his vendor may certainly know 
his purpose, and thereby have the opportunity afforded him 
to assent to the rescission, resume the property and look out 
for another purchaser. I n  no case is he permitted to rescind 
when he  has continued to treat with his vendor upon the 
basis of the contract after his discovery of the fraud praca 
ticed upon him, and neither is i t  allowed hiin to rescind i n  
part and to affirm in  part;  but if done at  all it must be 
done in toto. 

I 

This rule is founded on the plainent principles of justice 
and has been universally recognized, a r ~ d  virtually so by this 
court in  the cases of iMcDowell v. Sims, 6 Ired. Eq., 278 ; 
Tomlinson v. Savage, Ib., 430 ; and Alexander v. Utley, 7 Ired. 
Eq., 242, 

Under an application of this rule to the conduct of the de- 
fendants in the case a t  bar, it  must be apparent that they are 
not entitled to the relief given them in  that part of the de- 
cree excepted to, of having their contract with the plaintiffs 
entirely annulled. 
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They entered into the contract in  the year 1870, i t  being 
an entire one for the purchase of the land and the crops 
mentioned. The fraudulent misrepresentations of which 
they complain had reference- 

1. To the title to the crops sold. 
2. The ability of the plaintiffs to deliver the possession 

of the premises. 
3. The deficiency in  the quantity of the land. 
Of the fraud practiced upon them in regard to the first 

two particulars they became informed before the first year 
expired, and of the last, by actual survey in  1873. 

In  spite of this information they continued to make pay- 
ments on the purchase money until late in 1873, and even 
after that to recognize the obligation of the contract in  their 
correspondence with the plaintiffs, permitting one of their 
vendom to assign his interest in  the contract without a word 
of warning to the assignee, and indeed, without a word of 
notice or complaint to any one so far as the evidence dis- 
closes, until  1878, when the present action was instituted for 
the enforcement of their contract, and then for the first 
time, they plead fraud, 011 the part of their vendors in pro- 
curing the contract, and ask to be relieved from its obliga- 
tion after having enjoyed its benefits, and receiving the en- 
tire profits from the land for more than eight successive 
years. 

Such a defence has too much the appearance of a pretext 
set up  for the purpose of getting rid of what has turned out 
to be a bad bargain, and i t  cannot be tolerated in  a court of 
equity, which insists upon fair play from both sides. I t  is 
true, that by their verdict the jury have said that  the de- 
fendants have not recogniaed their obligation since they 
discovered that their tract did not contain 800 acres. But  
then, that  was in  1873, and five years intervened before this 
action was brought, through all of which they were passive. 

It is not sufficient that they did nothing to manifest their 
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recognitiotl of the  contract, but  they were required to be 
active in  making known their reputfiatio~i of it, and a delay 
of five years to (30 so is fatal to their right to have a rescis- 
sion of  their contract. I n  the  case of Alexavdcr v. Iltlcy, be- 
fore cited, a delay of r single year was held sufficient to 
preclude the plaintiff3 from such a riqlrt. 

So much then of the jricldn~cnt of the court below as  de- 
clares l!ie contract of the  defendants null and void is by 
this  court deemed to I:e erroneolts, and to that  extent i t  is 
reversed. 

r ,  Ji.icy :Ire, in our  opinion, entil!ed to be nllowwi cvcr j r  
such scm as was reasonably espentled by then1 in  procwing 
the  poisession of the  land and purchasing the crops of every 
kind, :,greed to be sold to them ; a l w  for the deficiency in 
t h e  number  of acres i n  the  tract, a t  the  average price per 
acre supposing i t  to have been sold as containing 7.50 acres. 
H a r i n g  kriovingly accepted a deed for tha t  number  of 
acres, they a te  precluded from asserting that  tlicir wntrnct  
was for more, a s  tha t  would be a d d i r ~ g  to a written instru- 
r n m t  by par01 proof, whicla the  law does not permit to be 
done, 

T h e  above allowances, with the  interest on all, a re  to be 
deducted from the aggregate of tlie purchase money now 
due, and  there mixst be an account taken to ascertain the  
residue of the  p1ain:iffs' claim for the  purchase moncy, 
which is declared to be a lien upon the land in  question. 

T h e  pla,intiffs insist that,  inas~>uch as the defe r lch t s  
migh t  have sued at law for the  deceit as soon as kn0.1 n to 
them,  illeir r ight to have the above al lowancc~ made tlieln 
is now barred by tlie statute of limitations. Not sn. ];ow- 
ever. T h e  ruie i n  eqlritg is, that a, vendor w l ~ o  has f rauda-  
lently sold more than brlonqcd LO h m ,  cannot w i t h  :; piJ 
cor~sciewx, coerce the  payment  of the  ~ ~ l i o l e  purchase nloaey. 
bu t  on the contrary, the  vendee has the  right to withhold 
so inuch of i t  a s  will reimburse h i m  for his loss, because to 

3 
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that  extent the consideration has failed, and in  such a case, 
so long as the contract remains unexecnted the statute of 
limitations has no application. Ransom v. Shuler, supra. 
Eicrl v. Bryan, Phil. Eq., 278. 

We have not failed to observe t l ~ t  the answer of the de- 
fendants contains but a sing12 prayer for relief. and that for 
a rescission of their contract. Bu t  we understand that 
under the code-system, the demand for relief is made wholly 
immaterial, and that it is the ca5e made by the pleczdings 
and the facts proved, and not the prayer of the party, w11ich 
determines the measure of relief to be administereti, the 
only restriction being that the relief given must riot be in- 
consistent with the pleadings and proofs. I n  other words, 
the code has adopted the old equity practice when granting 
relief under a general prayer, except that now no general 
prayer need be expressed in the pleadings, but is always im- 
plied. The case of Whif$eld v. Gates, 6 Jones Eq., 136, fur- 
nishes an instance where a plaintiff, though he failed as to 
his principal equity, was allowed to avail himself of a 
secondary equity not inconsistent with the allegations i n  
tjis bill and the proofs in the cause. 

I t  will therefore be referred to the clerk of tliis court to 
take the accounts between the parties i n  accordance with 
this opinion, and the cause is retained further for orders. 

Error. Judgment modified. 

'FY. JI. WALTON d ott~ers v. RICHXOND FEARSOX. Ex7r, 
and others. 

Judgrne~zt-i~1ergw-EstoppeI-X1utz1te of Limitations-Anlend- 
ment of Record. 

1. Taking judgment upon a sealed obligation does not merge the specialty 
so as to estop the judgment creditor from bringing action on the ad- 
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m i n i ~ t r ~ t i o n  1)ond of l h e  tlefendant in the judgment, xssigning as a 
bleach a clecctstn~~t by the tlefentl%nt m t l  a. colireqnelit h i lure  to pny 
t l ~ c  p1:kintill;' elai~o. 

3. JIele irregnln~ity in the granting of a11 injunction will not render it a 
nr~lli tg SO AS t o  prerent the snepcnsion of the statute of limit:~t:orls. 
ri:lilcr seetion 4G of tlle code, dnring the yendency of the injnnction. 

2. The doc t~ ine  that equity mill not npon the filing of a general credi- 
tori9 bill restrain a particular crcclitor, who l ~ a s  obtained an  nbsolnte 
j u d g m ~ n t  against all adrrriniptrator, from pt-oceetling against such ad- 
mini5trator prrsonallp and hi\ sureties, has no application to a case 
n-here sucli jnilpulcnt crcclitor is the one to file the  hill, thereby sub- 
mitt i~lg Ills elainl to the control and  disposition of the coutt. 

1, I t  i, tlrrt 111:ty of evel..y court to correct its records, wllen erroneoilsly 
111:1tlr I I ~ ) ,  LO :LT to III:L~\C them sppali t l ~ e  Irr~th,  regardless of the conse- 
qrlenccc to parties or  third persons ; ant1 no hpsc  of time will debar t l ~ e  
:orrrt of :IN. power to clidrarge this duty. 

.i, If thc jr~clge mistal,e his powerb or  fall into other errors in amend- 
ing the t cco t~ l  of a cilnse, an nppcnl is tile only remedy, alltl 
I e ~ t n i ~ ~  it i i  t l ~ t  the jutlge of :>nother superior court cannot th t~  
OI cler dil ec t i r~g ss.~cll u~uentlrnents, i l l  the progress of nnotl~er cause in 
nhich the c,Rect of the record is drawn in  question. 

1;. Semble that  :in absolute older to amend the record lms t l ~ c  legal elYect 
of a n  actual an~en i i~nen t ,  at least as to its invioinbility except by ap- 
peal. 

I S L I I L I ~ O ~ S  V. Wl~itaJLer, 2 Ired. Eq., 129 ; Nhite v. Smith. 2 Jones, 4 ;  
l'hrll~pse v. Ht:qclon, R~rsh., 33) ; Foster v. I Y o o d j l ~ ,  (35' N. C., 29 ; 
Xayo v. Wl~zfson, 8 Jones, 231 ; Kirklnnd v. M(l/igll/~~, 5 Jones, 313 ; 
Barnnrd v. EthpriJge, 4 Ikv .  208 ; Marshall v. Fisher, 1 doues, 111 ; 
Conrad v. Dalton, 3 Dev. 2.51, cited ancl approved. 

CIVIL ACTION, upon the bond of administrator, tried a t  Fall 
Term,  1879, of C n ~ a w s a  Superior Court, before Schenck, J 

On the 25th of November, 1855, W. F. McKesson, as priu- 
eipal, and Charles McDowell and Same8 McKesson, as sure- 
ties, executed their bond to the plaintiff, Walton, for the 
Burn of $2,250, payable one day after date. Charles Mc- 
Dowell died in 1559, leaving a will which was admitted to 
probate in November of that year, and upon the renuncia- 
tion of the executor therein named, N. W. Woodfin was ap- 



~ o i n t e d  his administrator wi th  the will annexed and eutercd 
into bond as sccli i n  t11e sum of $50,000, with R. M. Pear- 
son and W. F. JlcKesson as his sureties. James McICesson 
also died. and William F. blcICasson became his adminis- 
txtor.. I n  1866, tile plaintiff i u s t ~ t u t d  suit upon his said 
bond for $2,230 against W. F. McJCesson in his om11 right 
and   gain st him, as the aclininistr~tor of James McKesson, 
and N. W. Woodfin as adaiinistralor of Charles McDowell, 
in Gurks  superior courtj and at fall term, 1869, thereof re- 
covered :t judgment against the three for the  amount of the 
bond and interest, of which judgment a raemorandum ap -  
pears upon the  civil issue docket as foliows: 

" L'. M. WALTON 
VS. Jury-verdict-See minutes. 

N. W. WOODPIX als. j 
Judgment against defendant and N. W. W., adm7r, W d  

, 1 .  d r  $4,029.92, Int .  on $2,200 from 2nd 
Kov., 1869, (this in  pencil u~ark) .  From this judgment 
the deft. NcICesson appeals to supreme court (this is in ink.) 
Quando as to adm7rs;  absolute as to W. F. McIL (this in 
pencil.)" 

TVhereas the minute dock&, after stating the Smpa~inel- 
ing of the  jury and their verdict and amongst other things 
t l ~ e ~ r  finding specially that " t l ~ e  defendants N. W. Wojdfin 
and W. F. Mcl<esson have not fully administered upon the 
estates of their intestates but have assets belonging to t he  
saluesufficient to ~a t i s fy  t h e  plaintiff's demand," c o n t ~ i i ~ s  a 
record of n j~ltlgnzerit ul~soluee against W. F. McKesson in-  
cliviiiu:iliy, autl the two administrators for the umount tile11 
due upon thc plaintiff's bond. 

From this judgment of the superior court of Burke, arr 
appeal was taken to the supreme court, wliere the same w:is 

affirmed at Jariuary tertn, 1570. I n  Noveniber, 1869, R. V. 
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JIic!waux and the  plaintiff Walton instiluted an action i n  
Burke superior court against S. W. ?lToodfin as  administra- 
lo:. 9L' CI-~arles M~Dowel l ,  and Samuel Ncl)oweli, A:lna J1c- 
Do~c ! l ,  Cora 51cDowell, a n d  Charles hl.  hIcDowel1, all in-  
fant<, and the parties to whorn the said ClrarIes JlcDowel! 
devised the latids whereof he died siezed. Jn their corn- 
plaint, which was filed a t  spr i :~g term, ISTO, of said court, 
in b c  llalf of themselves and all other creditors of Charles 
XcDowell, deceased, who will come in,  proce their claims 
and coatribute to the  expenses of this suit, they d lege  the 
death of the  said Charles and the qualification of Y. W. 
Woodfin as his adminisirator as he~einbefore stated. T h a t  
a t  the  t ime of his death he  was indebted to the  payties 
hri11gi:ig the action and to other persons in  large amounts 
and divers ways. T h a t  besides the  lands devised to the  i n -  
fnnts above named, he owned a large personal. estate, ern- 
bracing some forty or fifty slaves, and arnoucting to some 
S.X,000 in  val:~e, all of ~ h i c l l  went into the  hands of  hi^ 
said administrator, who, in  December, 1859, sold ele:.en of 
the  slaves and all the  other personal property, for ahont 
$13,000, taking bonds with snrety from the purchasers, who 
by was011 of the  accidents and results of the  war, l~ecarnc 
insolvent a r ~ d  their obligations of no value ; and the 612s es 
~11601d being emancipated, the  personal estate of the  ?aid 
decedent was insufficient to pay his debts ; and  therefort 
they pray that proper nccounts 1u2p be taken to ascertain 
the  arnount of the debis owing, the asset8 which came into  
the  hands of the  defendant \\'oodfi.n, as administrator, a n ?  
;vhat part  thereof he then had 111 hand,  a n d  the value of 
the  real estate devised to the i:lfant defendants, s n d  that 
said real estate might  be sold and the proceeds anplied to 
the  payment of the  claiuas of plaintiff and the other credi- 
tors. At  the  same spring terrr,, 1870, the  said ?Yoodfi~i, a5 
administrator, filed his answer, i n  wIiicli h e  a d r n ~ t s  that  the, 

said hIcllowell, a t  rhe t ime of' his death. owed debts of' h i -  
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own to about $5,000, and a much larger amount as surety for 
others,but avers that all of his said testator's principals were 
inen of means and abundantly able to pay the debts for 
which he was bound for them. He further avers that im- 
mediately after his qualification a s  administrator, he adver- 
tised, according to law, for all creditors to present their 
claims, but none of t l~ose to whom his testator was bound 
as surety presented their claims to  him, or gave h i ~ n  any 
notice thereof, and it was not until alter the war that he 
had such notice of their existence. That  a s  administrator 
118 took possession of all the personalty, and in December, 
1569, sold a portion of it amounting to soine $13,000, npoB 
a credit of six months taking the notes of the purchasers 
with security arnply sufficient a t  the time. That  the :mount  
of said sale was more than sufficient to pay all the debts, as 
well those OaC wl~icll he had no notice as those of which he  
had notice, and would have been so applied, but that before 
he could collect the said noteq stay laws were passed which 
prevented his doing so until late in the war when he could 
only have collected confederate money, and such continued 
to be the case until d l  the parties to the said sale notes had 
become insolvent by reason of the accidentsof the war a n 5  
the elnancipatio~l of their slaves. That  having sold enough 
to satisfy all claims against the estate of which be had no- 
tice, he desisted from selling any more of t he  personal prop- 
erty and divided the same amongst the legatees according 
to the  terms of the  will-there being some t!lirty or more 
slaves so divided ; and he submitted to the taking of the. 
various  counts prayed for and joins in the prayer for a 
sale of the lands devisod to the infant defendant* for the 
purpose of paying the debts of the estate. At  the same 
term an auswer was filed by the infant devisees, by their 
guardian, in which i t  is insisted that according to the pro- 
vision of the will of Charles McDowell his personal estate- 
vas  expressly charged with the payment of his debts. Thai. 



of t l ~ e  per~onal ty,  some was sold in 6850, and the admitris- 
tmtor Ilad ample time to collect the proceeds before the be- 

I ginning of the war or the adoption of ally stay laws, and 
that  Ire divided the slaves and the unsold personalty amongst 
the Iegatets Ion? before the war began and  without taking 
any  rcfundilig bonds from thern, i n  doing whicil he was 
guilty of a demstanit; and that before selling- the  land cle- 
vised to said infants, i t  was the duty of t he  tredilors to eu- 
hailst the personalty and all their remedies on the  admin- 
istrntion hond. Ypon the coming in  of the an..rver$, the 
court, tit thc same term, made an order of reference and alp- 

pointc(1 T. G. Walton commissioner to take tllc account be- 
tween the said administrator and the creditors of the testa- 
tor, and  directed him to give notice by czrloertisement at 
three public places in Burke county, or in a newspaper if 
he  might  deem necessary, to all persons interested i n  taking 
the account; and further directed the clerk of the  court to 
notify the cr.cditor*s of said testafor that ihe? u z r e  resfroirzed fmnz 
eoll~ctirz,q t h e i ~  d ~ h f : ;  otherroise thrrn as s l todd  he orrlercd  it^ the 
said crrlcw. A: h l l  term. 1572, t l ~ e  cornmi+sionet \li'<llton 

I 

made his r ~ p o r t ,  in  which he finds that  there came to the 
hands of Woodfill, as adnlinistrator, personal property to 

1 the amount  of $30,090, of which he  sold $12,50(3 worth, 
I and received from other sources $1.727. Tha t  the claims 

against the  estate amounted to $ES,OO, of which $9,000 
were due from the testator inclivirl~allg, and  the  balance 
from h im as surety for okherc; arid that  tllc amount  disbursed 
by the administrator was $l,-;St3 31. A t  fall term, I s i n ,  a n  
order was madc in the cauce making R. 34. Pcarson, a s u r e t ~  
on the administrator's bond, a party defendant to the action, 
and a t  fall term, 1574, the cause was distnissecl by order of 

I the court. 

I On the 19th day of June, 1874, the plaintiff began the 

I present action against X. W. Woodfin as administrator of 
Charles McDowe!l, R. M. Pearson, alad \V, F. McJ<EE'~oI~ llfc 
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sureties on his bond as administrator. In  his complaint as 
originally drawn and subsequently amended, by leave of 
the court, after alleging the execution to him on the 23th of 
November, 1555, of the bond for $2,250, by W. F. McIKes- 
son as principal and Charles McDowell and Janles Mc- 
Kesson as sureties, and his having recovered judgnienk 
thereon at fall term, 1869, against said prilrcipai and N. W. 
Woodfin as administrator with the will annexed of Charles 
McDowell and W. F. McKesson as administrator of James 
McKesson, and the non-payment of his claim, the plaintiff 
assigns as a breach of the condition of the bond given by 
Woodfin as administrator, the fact that there came to the 
hands of such administrator a large personal property great- 
ly exceeding in value the amount of claims against the es- 
tate, which the administrator neglected and refused to ap- 
ply to the payment of the debts, but  distributed the same 
very soon after his qnalifjcation-to w i t :  in December, 1859, 
among the legatees mentioned in  the will of his testator 
and without taking from them refunding bol~ds, thereby be- 
ing of a devastavit, by reason whereof the plaintiff was dam- 
aged to the amount of his debt and costs of snit. The  de- 
fendaut, h U X I n ,  alone filed an answer, and in it, after ad- 
mitting that the testator, McDowell, left a h r g e  persona3 
estate-in all about $50,000-wlrich wenl into the hands of 
his administrator, Woodfin, who made sale of a part thereof 
and distributed the residue amongst the legatees, he insists 
that the judgment which the plainlii'f recovered at  fall term 
1869, on the bond for $2,250, was not, and was not intended 
by the court to be a judgment absolute as to Woodfin and 
McKesson as administrators, but only as to McKesson in  his 
own right and pando  as to said aclministrators ; and being 
a judgment quartdo he insisted that i t  was a11 adtnission of 
record by the plaintiff that, the said ~ d r n i ~ ~ i s t r a t o r s  had no  
irssets and ougllt not to have had any at  the time of its ren- 
dition, which estops the plaintiff from averring to the cola- 
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trnr:; in  llis 1)rwel;t action ; and i n  support or" his d lega-  
tioil t:lat t l ~ e  juc!ginent was ~nieni led to rt-at3 judgment  
q w : , c l o  he  rcfeired to c l r ta in  cliscrepanries in the record of 
the j ~ ~ d g m r n !  as upon t l ~ e  " civil issue docket" a n d  
tile '"ninute dockel " of the  courl. and  as a farther defence, 
h e  in~is ter j  that,  should the  judgment be held t~ be a n  ab-  
solute one against the  adrninistrators. i t  had  been rendered 
more: than three years before the  comtneucel?lent of the  
plaintiii;' action, and  as the plaintiffs' original debt mas 
merged in tile jcclgrr~ent-that being a bigher security- 
and t:ie breach c o n l p l a i ~ ~ e d  of, being the  faiIure to p a r  the  
judgll;ent, having occurred in 1869, the  plaintifk' action 
was barred by the  statute of limitations ; and since his debt 
on the bond had been so merged in tlie judgment, i t  iva.; no  
longer npcn to the plaintifl'to complain of a breach in  re- 
gard :o i t  in  its oriqimal forni. 

At  spring term, IS-7'3, of Barlie superior court, His  Honor  
Judge Cioud presiding, a ~3oti011 T V ~  made to amend  the  
revorti of the j u ~ l g m e ~ ~ t  which tile plaintifr hztl re:o.,-ercd 
a t  f ~ l i  term, 1863, ::gainst JV. F. hlcliesson ii~ciirirlu:tlly, 
and TVocdfin as administrator of ,\lcDowell and Mcliesson 
ns admini-trator of James Jlclieison, so as to make tlie 
record speak the t ruth ,  a n d  after hearing evidence H i s  
Hoxor  found as R f:ict tha t  the  judgnlent a5 reridered by 
the  court was a judgment ~uancro as to the  two adnlfnistra- 
tors and  that  the e:itry of a n  absolute judgment against 
the111 v, a s  a nl is i i~X~ ,irld therenpon ordered that  the  record 
of t1.e jndgmerlt " b e  so nrnonded as to make i t  a judgment 
ab~o lu t e  :IS to F. AlcKesson ill his individual capacity 
and r: judglxeut q!ru ido  agninst the  said l1cKesson as ad-  
iniui-trotor of J a m ~ s  2.!cI<esson a:ld p a n d o  agai~:it  =a'. 1V. 

I I I rooJGn as admiui.<trator of Cllarles NcDomell deceased." 
The g r f i e ~ t  actioo, after the suggestion of the death of N. 
W. \\'ootifin and making Jno.  G. Bynum as administrator 
rye hotcis  or, wit11 the  will annexed of Cliasles McLhwell 
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and Richmond Pearson, Jr., as the executor of R. M. Pear- 
son deceased, parties defendant, was removed from the su- 
perior court of Burke county to that. of Catnwbn county, 
where a trial was had at  fall term, 1 8 9 ,  before Judge 
Schenck-a jury trial being waived by the parties. IIis 
Honor found as a fact that the judgment rendered at  fall 
term, 1869, was absolute and not puando as to Woodfin ad- 
ministrator of (Jharles NcDowell and that the judgment 
filed in that case a t  .aid term was regular and correct, and ad- 
judged as a matter of law, inasmuch as there was no evidence 
before him, that said judg~nerlt mas not taken according to 
the course of the court, and no motion made to set i t  aside 
in a year and not until spring term, 1878, that Judge Cloud 
did uot have the power to make the order he  did, and t H ~ t  
i t  did not affect the absolute judgment rendered at fall term, 
1860. To which ruling the defendant Pearson accepted. 

His  Honor further held that  the plaintiff'could maintain 
his action against the sureties of Woodfin on his adminis- 
tration bond, and especially as Bynum the administrator de 
bonis non of Charles McDowell deceased had been made a 
party defendant. Defendant Pearson excepted. 

His  Honor further held that the judgment against Wood- 
fin as administrator, being absolute, was conclusive as to' 
the question of assets, upon the sureties on his administra- 
tion bond. Defendant Pearson excepted. 

His  Honor further held that the plaintiff's cause of action 
against Pearson, the surety on the ad:ninistration bond, uras 
barred by the statute of limitations, and gave judgment for 
Pearson, his executor, dismissing the action as to him and 
for costs. Plaintiff excepted. 

Jfessrs. J. M. McCo~kle and Battle & Mordecai, for plaintiff. 
Mes.ws. D. G. Fowle and J. M, Clement, for defendants. 

RUFFIN, J. I n  this case appeals mere taken by both plain- 
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tiff and  defendant and are  now pending in  this  court. For  
t l ~ o  sake of convenience we have considered them together. 

I n  his comc)lainl as first drafted, t h e  plaintiff, after sctting 
ou t  the  death of Cl~ar les  McDowell and  the appointment of 
Mr. Woodfin as his administrator and  his execution of tllc 
bond sued on will1 R .  M. Pearson and W. F. Mc~Kesson as 
h i s  sureties m d  tllo fact that  a t  fall term, 1889, of Burke 
superior court he had recovered judgment  against the  said 
M.lcKesso:1 i n  his own right and as administrator of James 
McKesson, deceased, for a certain sum, assigns as the  hrcarh 
of tllc condition of the bond sued on, h e  fact tha t  the  said 
administrator received a l u g e  personal estate to  a n  amount  
greatly in  excess of the debts of his testator, wllich he  failed 
to apply to the  payrneut of the  d e i t  due the  plaintiff', and 
failed to sell and convert into mouey and assets for the  pay- 
i n ~ r l t  of his  tesiator's debt, but iinlnedititeiy after his qua!- 
ifivntion in 1S;!I, distributed the same amongst the  leg- 
atecs inentio:~ed in his testator's wiil witllout talring fro111 
tllem refcncling bonds as i:l duty h e  was bound to do, 
thereby being guilty of :I deu/sivvit to t h e  plaintifi"~ irljury 
to the  amount  of his sa id  judgment, interest a n d  costs, 
T h e  allegations sf  the amentlcd complaint are  t h e  same 
wi th  tlle original except that the plarutiff's claim against 
the  estate of McDowell is said to co~isist  of a certain "sealed 
ob1ig:ttion " for the  srlrlu of $2,250, executed on the 25th of 
November, 1855-110 par t  of which has been paid-with a 

I 
similar assignment of tile bread1 of the administration bond. 

I It is cor~ceclecl that  the  "scaled obligation " declared on ic  
1 the  same debt for which the judgment was recovered a t  fal! 

term, 18M. T h e  defendant, insists tha t  having obtaiaed a 
I judgment  against all  the  makers of his noke, i t  became 
I merged in tile judgment as being a security of higher dig- 

nity,  and  could not therefore constitute a good cause of 
action ii.1 a i l1  suit subsequently i ~ ~ s t i t u t e d ,  a n d  l m m  he 
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argues that the plaintiff can only complain of the non-pay- 
meut of the judgment as a breach of the administrator's 
bond, and as that was obtained in 1869 the case falls nnder 
section 34 of the Code, which limits actions against the 
sureties of executors, administrators and guardians on the 
official bond of their principal to three years after fl@ breach 
thereof complained of. We cannot yield our assent to the 
position assumed by the defendant or the conclusion he de- 
duces therefrom. Every administrator owes the duty of 
faithfully administering the assets that come to his hands, 
and any default i n  that duty constitutes a breach of his 
official bond, which then and there gives to the creditors 
arid others interested in a proper administration a suficient 
cause of action against him and his sureties ; and this breach 
of his bond can be cured only by a full satisfaction or by a 
release. Very sure i t  is, we think, that i t  cannot be cured 
o r  in any wise affected, by any change short of actual pay- 
sn-nt, which may occur in the mere form or character of a 
c la in~ against the estate. The  dereliction of duty, for which 
the adrninistrator and his sureties are chargeable and the 
one assigned is the misapplication of the assets of the estate 
in December 1859, by making distribution thereof amongst 
t he  legatees without refunding bonds from them ; and the 
moment this occurrecl each creditor had a right of action 
on the bond-the plaintiff amongst others-which right 
wntinued to subsist ~otwithstandiug his claim against the 
estate might subsequently assume the shape of a judgment. 
Can there be a doubt that after such breach, the plaintiff 
might have brought and maintained cotemporaneous ac- 
tioris against the makers of the bond for money and the 
parties to the adminiatration bond? And t l ~ a t  the pen- 
dency of one sucli action could not be pleaded in abatement 
of the other? Suppose such actions to have been brought 
and  pending together, and the one on the " sealed obliga- 
$ionn coaducted to judgment, could that facf be pleaded 



in bar of t h o  other action ? Even if such judglnent had been 
taken and satisfied, i t  would still be inefleetual to cure the 
breach on the bond, h t  could only be used iu mitigation of 
damages. TYlde v. Smith, 2 Jones, 4. As we ullderstand the 
doctrine of nzeyer, it has no application to a case like the 
present. The courts, in order to discourage s~lperfluous and 
vexatious litigation, have adopted a rule that a judg~nent  re- 
covered in any court of record upon any cause of action,is a bar 
to anotl~es action between the same parties and for the same 
cav.se-and this purely because i t  would be useless as well 
as vexatious to subject the defendant to another suit for the 
purpose of olotaining the same result. But this rule is never 
so applied as to deprive a party of any substantial advan- 
tage ; and no cause of action, save that one actually declared 
upon, is, or can be, merged in any judgment that may be 
rendered in m y  cause, however nearly related the two may 
be or depeudent the one upon the other. See Smith on 
Contracts, 19, arid Freeman on Judgments, 190. I3ut even 
if this were not so, we should feel ourselves constrained, by 
section 46 of the code, to hold that the plaintiff was saved 
from the bar of the statute during the contirluaance of the 
injunction granted at  spring term, 1870, in the case of the 
creditors' bill by ............... arid the plaintiff against t h e  
administrator Woodfin and the infant devisees of McDowell. 
The court which granted that injunction was one of corn- 
peteut jurisdiction and the cause was regularly constituted 
before it. Why should not full force a d  effect be dlowed to 
its decree? The defendant says i t  was inoperative, because 
no facts were stated, in the complaiat filed in the cause, to 
show that such an order was proper; no prayer for i t ;  no 
affidavit filed as a basis for i t ;  no undertaking given, and,  
witltal, i t  lvas done a t  the instance of the plaintiff' himself- 
who should not be allowed thus to tie his own hands and 
then make that a n  excuse for his inaction. But the defend- 
ant fails to observe the distinction between an  i n j u n c t i o ~  
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.tsl<ed for by a plaintiff, for the purpose of staying proceed- 
ings nt law, and the one that is ordinarily issued when a 
creditor's bill is filed against an execv-tor or administrator 
for 311 account of the assets and :t settlement of the estate. 
An injunction of the kind first mentioned is an  extraordi- 
nary remedy, :lnd i t  must not only be specially asked for, 
but the court mus.t be satisfied by the alsdavit of the party 
or  other proof that there exists reasonable grounds for is- 
suing it. But in the case of a creditors' bill, such as the 
on<. under consideration, the injunction is not usually sought 
by the creditor suing, but by the personal representative, 
for hie own relief and benefitof the estate. The practice of the 
court of' eqnitg in such case is thus stated in 1 Story's Eq. 
Jur., 5 549: "As soon as the decree to account is made in a 
suit bronght in behalf of all tlae creditors, and not before, the 
erecrdor or ndminislrator i s  entitled to an injunction to prevent 
the creditors from suing him at  law, or proceeding in any 
sllits already begun, except under the d~rection and control 
o f  the court cf equity," and tbe object of the decree is said 
to be to compel all the creditors to come in and prove their 
debts before the tnaster and to liitve the proper payments 
and discharges made under the authority of the court; so 
that tile executor or administrator may not be harassed by 
a multiplicity of suits, and the fund wasted in costs or a 
race of diligence be encouraged between different creditors, 
each striving for an undue preference o r  advantage-thus 
showing that in  such cases i t  is the executor or administra- 
tor, and not the suing creditor, who usually asks for the 
il~junction and that i t  is granted for the relief of the estate 
and  the benefit of all creditors alike; and upon an exam- 
ination of the precedents we do not find that, except in  
some few cmes in whch  some unusual relief was sought, i t  
has been the practice to incorporate i n  the bill a prayer for 
an injunction. I t  is true that, in order to prevent any 
abuse of such bills lay improper connivance between the 
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representative of tile estate and a creditor, i t  is the coinnlorl 
practice to gr:wt the ir~junction o:~lj- when the ansner  is 
filed under oath, or thc rnotio~i for it supported by o i l  affi- 
davit as is stated by the author last qaotctl and  by tl1i5 court 
in the case of ,Yimn,ons 3-. ll'ltildLa., 2 Ired. Eq., 129 ; a n d  as 
the  answer of the adn~inistrator Woodfin was liot s n v x  to, 
~t must be conceded that so far the court proceeded irregu- 
la r ly ,  but t l ~ a t  did not render the decree void and iuc>fect- 
uul so as to justify its utter disregard. 

U ~ L  l t  is further urged for the defendant that  inaqmucll 
as the plaintiff had, prior to the filing of the crerlito!-. hill, 
recovered an  absolute judg~ne l j t  against, the adraiaictrator, 
thereby fixing him n i th  aseets, i t  was not within tilo power 
of t11e court of equity to deprive l~ i rn  of the fruits of hi-  cllli- 
gence and cnjolil l ~ i s  proceedicg under his judgrnent at least 
a g a l ~ ~ s t  ~ i i e  adrnlnlstrator personally and his suretic-, and 
we are leierred to the case of Bzwles v , I 'opple~~d,  10 Si.71. 353 
(16 Eng. (:ilanc. Rep.), in snpport of this position, IIad 
tllis cret1itol.s' bill been filed by any other than the :udg- 
ment creditor himself, and the application to stay prtceed- 
ings under the juclgment had proceeded either froin the ad- 
ministrator or other creditor, then it  would be t rue that, the 

I court while i t  might have restrained the plaintiff from cr~forc- 
ing his judgment against the testator's assets, would h a ~ e  left 
him to pursue his remedy against the acllninistrator person. 
ally and  his sureties; and the case cited is fuli authority to 
that extent, as i s  also the case of Drezvry v. Tlincker, 3 Swans- 
ton, 529, where LORD ELDON declared that  he  knew of no 
instance where proceedings a t  law had been restrained after 
judgment absolute against the personal representative of 
the estate on a decree for the ad mini strati or^ of asset- subse- 
quently obtained. 

But in our  case the creditors' bill was filed by the judg- 
I 

I ment creditor himself, who thereby voluntarily submitted 
his cause to a court of equity, which court might very 
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well suspend his remedy against the administrator person. 
ally, until the true state of the assets co~lld be ascertained 
upon the account to be taken by the master; and if snspend- 
ed as to llim, it is not to be expected that such a court would 
allow it to be pressed against his sureties-all parties being 
tllen before the court. So that our conclusion is that in no 
point of view is the plaintiff's action barred by the si'rtute 
of limitations. 

This then brings us to the consideration of the character 
of tllc l~laintiff's judgment, recovered i n  1869, and of the 
power of the court in 1878 to amend the record of that judg- 
ment; and upon these two points ads suggested by illr. Jlc-  
CorXle in  his argument for the plaiutiff the wllole case 
hinges. 

If as rendered i t  was but a judgment quondo, i t  amounts 
to an  admission of record that  the administrator, then, had 
not and ought not to have had any assets of the estate in 
hand, which estops the plaintiff from now asserting the con- 
trary ; and  inasmuch as he makes no suggestion that assets 
have since come to hand and assigns no subsequent breach 
of the conditions of the bond, i t  must be that his action must 
fail. I n  the uncertainty as to the real character of the judg- 
ment, growing out of the inconsistent and contra,dictory en- 
tries upon its dockets, the law imposed the duty of deter- 
mining the question u p o ~  the court in which the judgment 
was renclored and lodged with i t  alone the power to make 
the records consistent in tneu~selves and with the trut!~. It 
is tile dllty of every court to supply the ornissior!s of its 
o E t w s  in recording its proceedings and to see that its rec- 
ortl i.ru!y 5ets forth its action in eacl~ and every instance; 
and t l l i b  it must do upon the application of any person in -  
terested, and without regard to its efiect upou the rights of 
pa~~,~t .c ;  or of third persons; and neither is it open to any 
o t l~cr  tribunal to call in question the propriety of its action 
or tile verity of its record as made. This power of a court 



to anlend its records has been too often recoguized 1-jy this 
court, arid its exercise commended, to require the  citation 
of actlluritics-other tlian a few of the  l e ~ t l i u g  caws 011 the 
subject. See P l ~ i i i i ~ ~ s c v .  JIigdon, I3usb. 360 ; I'j.stev v. I l 'o~IJ ln ,  
65 S. C., 29 ; dlIc19o v. TW~itson, 2 Junes, 231 ; lii7*lLf/~rid v. 
Jluny~rm, 5 Jones 213. 

I t  15 to be observed tha t  it is not, as His  I Ionor  ijelow 
seems to have consltiered it to be, a motion to relieve LL 1)a:ty 
from a judgment taken against iilnl through his m ~ ~ r a h c  or  
excusa1)le neglect; for the11 i c  w o ~ ~ l d  have come witlr 1 n t h e  
scope ef cection 633 of the Code, and  must, as suggtsted by 
the  jutlge, have been made witiim one year after riotice . 
b u t  i t  was a motion to amend, not the  actlon of the  court, its 
judgment  or its process, but  simply its record as iiladves- 
teutiy made by its officer, a n d  there is no leilgtll of time 
wlljch w ~ l l  bar this power of the  court or relieve it of the  
du ty  of exercisingjt .  The court as presided over by I l i s  
Honor  Judge Cloud, i n  1875, after hearing evidence and 
argument ,  found as  a fact tha t  tlle judgment as o ~ l g ~ n a l l y  
inteudcd and as actually delivered by the court was a yrwndo 
judgment ;  and it TI-ould have been derelict i n  its duty, if 
after this, i t  had allowed its record to perpetuate thv false 
entry  of a judgment absolute. But  should it be coi~cctlecl 
tha t  Judge Cloud was mistaken i n  111s finding of ti112 fdcts 
of the  case, and  in  111s conclusions of the law i n  reg,rrd to 
his power and  duty i n  the  premises, still there mas nc, appeal 
from his order, and i t  would seen] tha t  until  r e v e r a d  i n  a 
direct proceeding to that end, i t  must be conclusive I;+ to a l l  
t h e  world; and sure i t  is, we tiilnk, t)ejo:ld all c:tvli tha t  
the  court of Catamha could not reverse a n  order oi iL;a court 
in Burke, touching its owl1 record a n d  made i n  a ca1;ie not 
then before the  former court. 

B u t  i t  is said that the a rnenc l~~~eut , ,  though o s d c r ~ ~ ~ l ,  ii:as 

not i n  fact nidde, a n d  the record of the jucigrnellt c.t:,~:tls as 
before and  can only be considered as  written. I t  is ~ n ~ l o u b t -  

4 
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etlly true that it was the duty of the clerk of the superior 
court of Burlie, so soon as the order of amendment was 
made, to have altered the record of the judgunent as  made 
in 186'3, ant3 not merely to have recorded the order direct- 
ing tile amendment. In  this way only could the record of 
the court be made to appear as it was intended by the court 
i t  should appear. But u e  are not prepared to say that a 
party shall lose the benefit of the court's order, because of 
the misprision of the clerk. 

I n  the case of Brtrnnrct v. Et'lhwidge, 4 Bev. 295, leave was 
granted the plail~tiff to alnerici his writ, but no such amend- 
ment was actually made, and the case afterwards coming 
before the court, Judge GASTON, in delivering its opinion, 
said that the courtcould not tell whether or not the party had 
:tvailed h im~el f  of the 1e:rve given him and could not t tere-  
fore treat the order as being equivalent to the amendment 
itself. But in our case there was no mere leave given to 
make the amendment but a pos~tive order commanding i t  
to be made, leaving not11i11g to the electian of a party and 
no further step to be taken by llim in the premises. This 
point llowever we do not determine, for npon looking to the 
case, we find no such point was taken in the conrt below, 
i u t  .His Honor was permitted tr, consider this branch of 
the case only in connection with the question as to the power 
of Judge Cloud to allow the amendment, and if his order 
had been executed; and it would be just, neither to the 
court nor the defendant to allow the plaintiff now to shift 
his grouud of objection. Had i t  been raised in  the court 
below, i t  might have been in  the power of ;he defendant to 
remove all ground for it by procuring the anaendmeut to be 
actually made aud certified, during the progress of the trial, 
as was done in the case of Marshall v. Fisher, 1 Jones, 111. 

There is still one other point made for the defendant, 
which, while we have somewhat considered it, we do not 
wish to be understood as determining ; and that  is the right 
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of the plaintiff, a creditor suing npon the bond of the ad- 
ministrator Woodfin for a rl.:~:~~stavit committed by h i m ,  to 
revive his action, after the deatll of Woodfin, by making 
the administrator de bollis non of the original testator tl 

party defendant. It is n difficult question. So difficult, 
tha3 when before the court in Conrud v. Dalton, 3 Dev., 251, 
the late learned Chief Justice EEXDERS~X declared he was 
at a loss to say what should be done; and i t  is too impor- 
tant to be lightly determined, or until an actual necessity 
arises, when we may hope to have a full court to pass upon 
It. I n  the present case i t  is not necessary to decide it, be- 
cause, even if we concede the right to the plaintiff, he can- 
not maintain his action for other reasons given-differing, 
it is true, from those assigned by his IFis Houor in  support 
of his judgment. but leading to the same conclusioi~. 

S o  error. Affirmed. 

i. Where services are performed by one person for mother. ander an 
express or implied contr,zct that the party reeciuing the service will 
provide cornpensation in liislast mill, and the latter dies without making 
such provision, a n  action will lie on a pz~nntzim mere~it for the reasona- 
ble vaine of. such services, f r e ~ d  from the operation of the statute of 
lirnitstion~, such action not being maintainable m t i l  after the  death of 
the party liable. 

2. Where services are given in the mere expectation of a legacy, not 
foonded on contract, no action can be sustained for their value when 
such expectations arz disappointed. 

3. Where services are rendered for a series of years under no definite 
contract as t o  daration, rate, or mode of compensation, other than that 



implied by law, the promise which the law implies is to pay for  soch 
services as they are rendered, and the statute of limitations begins to 
rnn then, or  a t  least, from the end of the year in whieh they were 
performed. 

4. I n  all action against an  administrator for pe r~ona l  services rendered 
his intestate by the plaintiff, i t  appeared in evidence that the services 
11-ere of consitlerable value and highly estimated by the intestate, who 
declared his intention of cornpenrating plaintiff in hi3 will; and 
further, that plaintiff had frequently cleclerecl that she wa4 not work- 
i n g  as 811 hireling : H*ld, that the evitlence authorized an iuference 
involved In the verdict of the jury, that t l ~ e  services were not gratui- 
tous, but did not ji~stify the fincling, in effect, of a mutual understanrl- 
i ~ r q  as to the terms and eonditions of pleintiE9s servicey so as to re- 
move the bar of the statute of limitations. 

iHuuser v. Sair~, 74 N. C., 552, cited and commented on.) 

CIVIL ACTION tried a t  Fall Term, 1880, of DAVIDSON SW- 
perior Court, before McIioy, J. 

Verdict and judgment for plaintiff, appeal by defendants. 

Nessrs. J. M. JilcCo~kle, ~Yturbuck and Bailey, for plaintiff, 
Mr. J. M. Clement, for defendants. 

S ~ T H ,  C. J. I n  this action the plaintiff seeks to recover 
from the defendants, administrators of I. G. Lash, compen- 
sation for services rendered their intestate in the manage- 
ment and supervision of his domestic affairs and providing 
for his servants at  Bethania, for a series of years succeeding 
lb49 ; and also for her special personal care and attention 
to the intestate himself, a t  his residence in  Salem, for more 
than two years and a half preceding and uat,il his deatll on 
April 1'7, 1878. The surnmons was sued out, after an inef- 
fectual demand, on the 30th clay of September followil~g. 
There was much testimony ofiered to show the nature and 
value of the plaintiff's services, aud the high estimate put 
upon them by the deceased, but  there was no evidence of 
any special contract or understanding between the p a r t i e  
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as to their duration or compensation ; and tlls defendants 
insisted, from Lheir relations and dealings with each other, 
as disclosed by the witness, i t  was to be inferred that what 
was done by either was intended to be and was gratuitous; 
and they further contended that, if the plaintiff was i n  law 
entitled to remuneration, she could recover for such services 
only as were performed within  three years next preceding 
the bringing of the action. There was proof of declarations 
of the intestate of his high appreciation of the plaintiff's 
services, of their extent and usefulness, and of his intent to 
make a liberal provision for her in his will on accouut of 
them ; and of her declarations to the effect that she was not 
acting as a hireling nor to be rewarded as such. I t  was 
also s t~own tha t  at the intestate's instance, a paper writing 
was produced on one occasion, bearing his signature, and 
- ~ h e a  attested in his presence by a witness. The  instrument 
wae not read by the witness nor explained by the deceased, 
and he knew notliing of its nature or conbents. 

Numerous exceptions were takcn during the trial, which, 
with the testimony (rmuch of i t  wholly irrelerant to the 
points preseu ted) reiterated with equal particularity of de- 
tail in  the mse prepared on the appeal accotnpariying the 
record. But i t  is necessary in our  view of the case to 110- 

tice and pass upon one only-that arising on the defense 
~ n d e r  the etatute of limitations. 

Among the instructions prepared by the  plaintiff's coun- 
sel and presented to the eourt to be submitted to the jury, 
the third is i n  the following words: If the jury believe that 
khe plaintiff was to serve the defendarits' jutestate for n o  
certain or determinate time, and not from year to year, tLen 
a o  part of the claim for services is barred by the statute af 
3imitations. The court so charged, adding, "if the services 
were to be paid for by the week, month or year, then the 
statute will bar the action for all sums wllicll were due to 
he paid three years prior to the bringing of the aetjon : i f  
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the services were to be continuous, and no amount fixed to. 
be paid, and no time fixed for payment, the statute will not 
begin to run until the death of the intestate." 

The  defendants' counsel requested and were refused this 
modification : " I n  the absence of express contract a right 
of action accrued, as the services were rendered on the im- 
plied promise, and, as there was 110 credit, the law implied 
that every day's service was to be paid for what i t  was 
worth." 

To these rulings exception is taken, and out of then1 
arises the question we propose to examine, w h i ~ h  is, whether 
services thus rendered for a series of years under no definite 
contract as to duration, rate, or mode of compensation, other 
than that implied by law, are without the ol~eration of the 
statute of limitations until put a n  end to by the death or 
positive act of one of the parties? 

The authorities cited in the argument for the plaintiff 
seem to establish the proposition that where persorml ser- 
vices are performed by one person for another during life 
under a contract or mutual txnderstanding, fairly to be in- 
ferred from their conduct and deciarations and the aktend- 
ing circumstances, that compensation therefor is to be pro- 
vided in the will of the party receiving the benefit of them, 
and the latter dics intestate or fails to make such provision, 
the subsisting contract is then broken, a d  rmt only will the 
action then lie for the recovery of their reasonable value 
freed from the operation of the statute, but i t  could not be 
maintained before. It is equally plain that, if the services 
were given in the mere expectation of a legaey, without a. 
contract express or implied, and in reliance upon the grati- 
tude and  generosity of the deceased, Che action cannot be 
sustained. Little v. Davsora, 4 Dallas, 111 ; Seairss v. Pamons, 
5 W. & S., 357; Nimrno v. Wdker, 10 La. An. Etep., 581; 
Riddle v. Bacl%us, 38 Iowa, 81. 

In Osbarne v. Governors of Guy's Hospital, 2 Strange,, 72.€$. 
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Chief justice RAYMQND told the jury that if the plaintiff did 
not expect to be paid for transacting certain stock affairs of 
the deceased, hut  to he considered for i t  i n  his will, '"l~ey 
could not find for the plaintiff, though nothing was given 
him by the will, for they should consider how i t  was under- 
stood by t i l e  pnrfies at 57rc t ime of doing Ihe brtsiwss, and a man 
who expects to be made amends by a legacy cannot after- 
wards resort to his action." 

I n  Pa l t~mo?~  V. Pattersorz, 13 John., 370, VAN NESS, Q., de- 
livering the opinion of the supreme court of S e w  York, in 
a case where the evidence sllowed the existence of such 
mutual understanding as to the mode of remuneration, and 
suit  was instituted, during the life of the recipient, remarks: 
" The  defendant is bound to make, and i t  is presumed mill 
make, such a provision for the plaintiff i n  his will as will 
do  h i m  perfect justice, and which lalay be perfectly satisfac- 
kory to him, or which, in judgnlent of law, lnay amozirit to a 
satistction." Ne adds that, upon failure, the plaintiff can 
maintain his action upon 2 gt~antum mend,  but  he a n n o t  

I until such failure occurs. This statement of the law is sub- 

~ stnntial1.v embotlied i n  tlie second of the series of instruc- 
Sions asked and given, and would not be obnoxious to corn- 
plaint if there mere evidence of facts to which it would 
properly apply. But the testimony does not disclose any 
definite agreement or such facts as warrant the deduction of 
n comrnol~ o r  mutual understanding, soas to make a contract 
broken by intestacy and give legal validity to the demand. 
Certainly frustrated expectations of a bounty, not the off- 
spring of agreement, f~lrnisll uo ground in support of an 
action. The  evidence does, however, aut l~orize the infer- 
ence involved in the verdict and uecessary to its support, 

i that  the service? were nok, nor intended to be. gratuitous, 
although there was none to enable the jury to solve the in- 
quiry contained in  tlie third instrnction, upon the answer 
to which is made to depend the applicability of the statutory 
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bar to any part of the claim, extending as i t  does over ai 

period of twenty-nine years. There was no evidence as to 
the terms of the implied contract, the sole proof heing that  
valuable services were performed for the in testate during 
that  long interval for which remuneration is due. 

The  question then is, is i t  to be assumed in the absence of 
evidence that compensation is not to become due at definite 
periods, and does become due a t  and not before the intestate's 
death, and thus the statute remain inactive during his life. 
Such was the charge, as we understand it, asked and sub- 
stantially given with the explanatory supplement. At least 
such seems to have been its practical effect in guiding the  
jury to their verdict. 

This view of the  law is sustained in the remarks of the 
latr Chief Justice (erroneously ascribed to Justice RODMAN 
in the reports,) delivering the opinion i n  Hauser v. Sain, 
74 N. C., 552, where the facts were somewhat similar and  
the statute had been held in the court below to exclude all 
claim for labor performed more than three years before the 
cornmencemeut of the suit. H e  says, " E i s  Honor erred 
in ruling tbat the plaintiff's right of action was barred by 
the statute of limitations, except as to the last three years. 
There was no reference to the number of years that  the 
plaintiff was to render his services, nor was she to perform 
those services from year to year. So i t  was indefinite as to  
time, and her right of action did not accrue until her service 
terminated by the death of her grandfather." 

This exposition of the law proceeding from a judge so thor- 
oughly familiar with its principles, and entitled to great 
consideration, was given nevertheless upon a ruling adverso 
to the plaintiff and was not before the court for re- 
view upon the defendant's appeal. I t  is but an expression 
of opinion upon an incidental question not presented in the 
appeal, and has not the force of an  adjudication upon the 
point. I t  contravenes moreuver the decision of the judge 
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v ~ h o  tried the  cause i n  which the plaintiff's counsel ncqui- 
e s c ~ l ,  in  not ,isking for a review or correction I t  is hcwever 
in  consonance with the  rul ing of t h e  supreme cou,rt of I n -  
dialla, which sustains and  approves the follom-irig charge 
to t l ~ c  jury  : '"f the  plaintiff performed labor for tile defen- 
dant's intestate under a n  agreement to be paid therefor, 
wit11out specifying a t  what  t ime such payment should be 
made, or how long such labor should be pzrformed, tileu 
the  st;ltvtc of limitations would not commence rnnn ing  un-  
til such jabor was ended." Lettler v. Smilejg, 9 Ind .  116. 

TI:(. contrary view has been taken in otbcr cases of t h e  
legal consquences of the  rendition of services wholly in-  
.defii:ite in t ime and rate of compensation. 

I n  Bu.ctcr v. Neuse, 3 Term Rep. 10, TIXDALL, C. J., thus  
decltues the  l a w :  " T h e  general rule of law is that,  when 
therc is ilotlling to contradict, if a person engages another 
upon n service, that  is, in  its nature,  P lasting and enduring 
service, the  engagement is for a. y e a r ;  b u t  the  law always 
looks a t  tile nature of t h e  contract as  affected by usage i n  
de tc r~u in ing  its import." 

I n  L~av is  v. Go~t lo?~,  16 N. Y., 258, JOHNSON, J., reviewing the  
report of' the referees upon exceptions, then proceeds as fol- 
l ows :  " T h e  referees have found tha t  no  time  as fixed for 
t h e  tc\r:nination of the employment, nor for the  payment 
therefor, arid t h i ~ t  t l ~ e  services i n  question were rendered 
under  a general employment and  retainer, and  that  they 
were continued without interruption from tlieir cominence- 
merit to their termination, a period of thirteen years. T h e  
referees have not  found tha t  the services were performed 
 uncle^ a contract, that they should be paid for after Morris' 
death in case he  did not provide by will for the  compensa- 
tion of the parties who rendered them ; but  they cwe placed 

I 
I 

y o n  tile m r e g r o u n d  of service, to be paid for cit their rnlue zuitlr- 
I out arty e.y)ress agreement as  to the t ime  o~ m e a s w e  of compe7isa- 

t ion  or thc t i w e  employment.  The Inw will not, I thiuk,  i n -  
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tend in respect to permanent and continuous employment, 
a11 agreement as to compensation, so unusual in its character, 
and so little conducive to the interests of either party to it, 
as  that the payincat of any compensation shall be postponed 
until the termination of the employment. W e  think it 
shotdl  be deemed a hiring by  the year. 

So Cl~ief Justice THOMPSON, of the supreme court of 
Pennsylvania, i n  trying a cause before the jury, where the 
facts were not unlike those in the present case and quite as 
favorable to the plaintiff, charged them upon this point, in 
these words: " I f  there were not l~ ing  lnore in the case than 
simply that the plaintiff entered into the ez,ploy of the de- 
cedent, seven or more years ago, n~ i t l~ou t  any definite ar- 
rangemeut between them as to the amount of wages or as 
to time for compensation, then the law would i1np1y that 
she was to be paid what her services were fairly worth ; that 
would be for you to determine, and the law would imply that 
she was to be paid for these services f rom t ime to time as they were 
rendered. I n  the event of the merely implied contract be- 
tween the parties, the plaint i f  could not recover for the whole 
t ime of her services, because here the statute of limitations steps in. 
a d  lirtzits her recovery fo what her services were w o ~ t h  during cr, 
period of six years prior to the time of suit brought." 

There was no exception to this ruling in the appeal, the 
counsel acquiescing in it as in the case in our own reports. 

I n  this conflict of opinion we are disposed to adopt as the 
more correct esposition of the law applicable to the facts, 
that for indefinite and continuous services payment may be 
required toties quoties, otherwise no action would lie until 
death, or perhaps until an  end is put  to the relations sub- 
sisting between the parties by the act of one of them, and 
hence, there being no default before, interest cannot accrue 
on detached parts of the demand. The allowance of inter- 
est is incompatible with the supposed unity of tile implied 
promise, which is tbus put beyond the reach of the statute. 
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W e  are of opinion then that  the unexplained fact of Iiibor 
performed and extending over a series of years raises no 
implication that  payment is to be made a t  n n p  fixed period, 
unless perhaps annually, as controlled by a prera!arlk cus- 
tom appropriate to the kind of service and enter i~lg iuto 
the contract, when i t  so appears in  evidence. 'The iiuplied 
promise is to pay for services as they are rendered, autl pay- 
ment may be reqnired whenever a ~ y  we renderetl; and thus 
the s ta t t~ te  is silently and steadily excluding so nlucll as 
are  beyond the prescribed l imit  a t '  ion. 

There was error then in  allowing the jury to h d  without 
evidence the terms and condition; of the inlplied con tract, 
and thus  place the claim wllolly outside the statutory bar, 
and there n ~ u s t  be a new trial. and  i t  is so ordered. 

Let this be certified. 
Error. Yewire de ?LOCO, 

J O I 1 F  C. KPXG a t ~ d  wife v. I-IENRY UTLEY. 

Construction of Will-Rule in Shelley's Cirse. 

1 
A test:ltor, clj ing in 1S3i, devi.etl as follon s : " 1 leave to my ~ l : ~ ~ ~ g l ~ t e r  

C, i l i c ~  t ~ x c t  o f  lantl that  I bought of II., to her, her nalural life, and  
after I ~ r r  dentll. I give the same to her heirs forever." In  another 
clarlsc of t l ~ e  will t l ~ c r e  was a similar hcqneat of personal property. 

Ueltl, that  tlic nard "hei1.i " mas one of limitation, and not of pc~~.cl~asc,  
anil tlw ci211ghtrr t001i a11 estatr iu fee. 

(Folk v. Il'hitley. S Ired., 133 ; S a ? z d e d i t ~  v. Deford, 2 Jones. 74 ; Cooih V, 
Rice, 7 Ir(d. ,  217 ; McBee ezpcwte, 63 23. C. 333 ; Wowell  v. 111~son, 
6 Joi~ec, 91 ; Zollicofler v. Zull icofer ,  4 Dev. c% Bat., 43s; Floyrl 8. 

Tlm~ri~~son, I?., 478, cited tind :~pprov~d . )  

CIVIL ACTION to recover land heard a t  Fall Term, 1831, 
of WAKE Superior Court, before Gilmer, J. 

Judgment for defendant, appeal by plaintiff, 
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Messrs. A. 8. Lewis & Son, and J. H. Fleming, for plaintiff. 
Mcssrs. Bnltle & Mo~rdecui, for defendant. 

SMITH, C. J. T h e  single question presented in t h ~  case 
agreed upon which judgment was reudered for the defend- 
a n t  in  the court below, arises upon the construction and  
operation of the following clause contained in a codicil to 
the will of Woodson Clements : 

"I  loan to my  daughter, Candis Utley, the tract of land 
that  I bought of Henry Utlep, lying on Buck hrancll, to 
her, her natural life, and after her death, I give the same to 
her  heirs f~ reve r .~ '  

The  testator ex.ecuted his will and died in tile year 1837. 
T h e  feme plaintiff is the daughter of the  devisee and the 
defendant, who upon the death of his wife in  the Tear 1880 
bas since remained in  possession, claiming the premises as 
tenant by the curtesy. The  portion sought to be recovered 
i n  t h e  action was assigned in severalty to t l ~ e  plaintiff in a 
proceeding for partiti011 between herself and co-tenants wllo 
clairn the estate in remainder, to which the defendant was 
not a party. T h e  controversy is as to the legal eflect of the 
terms of the devise : if it be to vest in  the said C'n~l t l is  n u  
estate in fee, the defendar:t is rightfully in  possession ; if :in 
estate for her life only, with remainder to her chilclren, tile 
plaintiffs are entitled to recover. 

The  body of the will contains a bequest i n  terms not tlis- 
similar-" I lend uuto my dzughter, Candis Ulley, during 
her natural life, one negro girl, named Annis, togetl~er wi th  
all her future increase, and after the  death of the said Cun- 
dis Utley, I give the said uegro girl, Annie, to the heirs of 
the body of the said Candis forever." There are no other 
provisions i n  the instrument to guide in  interprrting 
these clauses and ascer tn in i~~g the legal intent of the tes- 
tator. 

The  words emplojed are clearly and directly within t h e  
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rule established in  Phelley'a case, and which has been yepeat- 
edly recognized as th2 common law in  force ill this state. 
The rule is i n  substance that  when a freehuld is given to 
one a l l t i  by the  same gift a limitation is made to his heirs 
or the heirs of his body, the inheritance vests ~u h i m  and 
not 1x1 h ~ s  heirs. 1 Coke Rep., 93. 2 Jarman 011 IVllls, 178. 
O'IIara \Vills, 112 ; fill; v. IVl~ztlg, 8 Ired., 133 ; Jh Bce t~ parte, 
63 S, C., 33.2, ; Coon v. Eice, 5 Ired., 217 ; IVo7 reif v. i'iizson, 
5 Jol~es, '31. T h e  act of' 1827, which renders effectual liazi- 
tatlons 111 a deed or will made after January 15, 1523, de- 
priding on the death of a prior deviseee without heirs, heire 
of tlle body, issue, issue of the body, children. o fspnng,  or 
other relation, which were previously held to be too remote 
and w i d ,  does not interfere with tile application of the 
pri~iciple in determining the  nature and  extent of the  pre- 
cedent estate. This is declared in  Sw~derlin v. Ddord, 2 
Jones, 74, in construing a will executed in  1838. 

Tlla legal import of a limitation over to the heir or heir 
of the body is the same i n  this state, since the estate-tail 
created a t  common law by the superadded words oj the  body, 
is converted by the act of 1784 into an  estate in  fee, and 
there is but a single inheribance produced by the use of 
either exnression. Zollico~Fer v. Zollicqfcr, 4 Dav. & B a t ,  438 
Eloyl v. Tlliompson, 1b., 478. 

The  section introducod in the Revised Code which rvent 
into operation on January 1,1856, declaring " that  any lim- 
itation by dced, will, or other writing to  theheirs of a living 
perLon, shall be construed to be the children of such person, 
u n I e ~ s  a contrary intention appear by the deed or will" (ch. 
42. ;. 5). whatever may be its effect upon instruments of 
wr i t i~ ig  thereafter executed, cannot change or control the 
construction of the present will, or impair the vrstzd estate 
tllen devised under it. The  estate in  fec then became absod 
lute  and fixed in the said Candis, and  is un in~pai rsd  t y  any  
~;ubsequen t legislation. 
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It must be declared that the defendant as tenant by the 
eurtesy is entitled to an estate for his life in the said land, 
and there is no  error in the ruliug of the court below. 

No error. Affirmed, 

?HEXRY W. PATRICII' and others v. J. T. MOREBEAD and otl~ers. 

9. A devise of an  estate geuerally or indefinitely, with a power of dispo- 
sition over it, carries n fee ; but where the estate is given for life only, 
the ctevisee takes only an  estate for life, though a power of clieposi- 
tioo, or to appoint the fee by deed or will, be annexecl. 

2 .  A testator devised as follows :--"I give unto my grandson, J. D. P., 
the plantation known as the old 'Iron Works,' to hold d~ir i~lp;  his life- 
time, and if it sllall so happen that he has any lawful heirs, I give it t o  
them or  any of them that he may think proper; and sl~oulcl it so h a p  
pen that he tlbs witho~lt  any  lawful issue, for the land to be equally 
clivided among all my granrlchildren." At  the death of testator J. 
I). P. was about fourteen years of age and unmarried ; and a t  the date 
of the will the testator's sou, J. P., and daoghtcr, M. F.. had children 
then living ; 

.Held, that  J. D. P. took a life estate only, and that the rem:~ir~der  in fcr 
vested in his children as purchasers. 

l(AZeza?zder v. Culeninghane, 5 Ired., 430; Bass v. Bctss, 'is X. C., 374; 
Allen v. Pass, 4 Dev, & B a t ,  77 ; Ward v. Jones, 5 Ired. Eq. -100, cited 
and approved.) 

CONTROVERSY without action under section 325 of the 
Code, for the construction of a will, heard a t  Fall Term, 
1880, of ROCKINGHAM Superior Court, before Eure, J. 

Case agreed.-The facts agreed upon are as follows : James 

*Ruffin, J., did not sit on the hearing of this case, 
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Patrick, Sen., late of Eockinghwm county, died in the year 
1835, having first made :~nd published his last will and tes- 
tament, bearing date the 28th of March, 183.7, whicl-i n-,ls 

duly admitted to probate at May term, 1835, of the county 
court of said county. He died seized and possessed of the 
land in dispute. 

I n  the third clause of his n ill he devise11 as follows : " I 
give unto my grandson, James Dillon Patrick, the planta- 
tion known as the old ' Iron Works,' containing about eight 
hundred acres of Ir,nd, to hold during his life time, and if 
i t  shall so happen that he has nny la,wful heirs, I give it to 
them, or any of them that he may think proper; and sl~ould 
it  so happen that he dies without any lawful issue, for the 
land to be equally divided among all my male grand- 
children. 1 likewise give him my t h e e  negroes, Yurk, 
Sane a i ~ d  Bob, together with all the plantation tools, one set 
of smith-tools and carpenter-tools, and I give my executors 
privilege to sell all the stock at  the old Iron works, either 
publicly or privately, discretionary with themselves, and 
the rrloney thence arising I give to my grandson, Jnnles D. 
Patrick." 

At the time of the  testator"^ death, J a ~ u e s  D. Patrick Tva? 
an infant about fourteen years of age and unmarried. H e  
died about the first of May, 1879. About the year 1849 or 
1850, several creditors recovered judgments against h im 
amounting to some $579, upon which executions issued and 
were levied upon the land in  controversy, and the interest 
of the said James D. in the same was sold by the sheriff and 
bought by James T. Morehead, Sen., (deceased) and John 
A. Gilmer, (deceased) and Gilmer conveyed his interest in 
the land to Morehead, Sen. 

The plaintiffs are the children and only heirs at  law of 
the said James D. Patrick, and the defendants are the only 
heirs at  law of James T. Morehead, Sen. 

At the date of testator's will, his son James Patrick and 
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his daughter ?lary Foulkes, each llad children the11 living. 
The  I:ud on tile first of May, 1879. was assesscd at 83,000, 
w1lic.h is a reasonable valuation, and the net yearly value 
since tiiat time is $111 33. 

l j p n  this state of facts i t  was agreed, if the court shall. 
be of opillion with the plaintifi's, then they are to have judg- 
nlellt for thc recovery of the land and f ~ r  $- danlages, 
for reuts and  profits thereof and for costs, but if t!le court 
shall be of opinion wit11 the  defendants, they are to have 
,judgrrrent. 

The  court thereupon adjudged, first, that  tbe plaintiffs 
have not the title to the land described in the case agreed ; 
and secoud!y, that defendants have the fee simple title to 
the same : and from this judgment the plaintif& appealed. 

Mr. ,X S. Nurt in ,  for plaintiffs, 
No coui~sel for defendants, 

ASRE, J. This case comes up by appeal from a judgment 
rendered jn the court belo-H on a statement of facts agreed 
upon by counsel in a controversy submitted without actior.. 
Tile statement contains the following clause i n  the last will 
and tcstarnent of James Patrick, Sen., namely : " I give to 
my gaudson James I>. Patrick, the plantation known as the  
old ' Iron Works,' containing about eight llundred acres of 
land, to hold during his life time, and if i t  shall so happen 
that  he has any lawful heirs, I give i t  to them or any  of 
them that he may think proper; and should it  so happen 
illat ilo dies without any  lawl'ul issue, for. the land to be 
equally divided between all my male grandchildren." 

'lllle p1::iutilfs claim that James 1). Patrick, their father, 
under the third clause of his grandfather's will took a life 
estate in tlie iand, and they, the remainder in fee simple 
after his dea;:~ ; and  that  tlie sheriff's deed to Morehead 
and Gilnler couveyed only the  interest of James D. Patrick, 
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wllirIl terminated a t  his death on the first of May, 18'79. 
T h e  tlc.fenclants on the other hand resist this construction 
of tlla will, a n d  cluirn tha t  James D. Patrick by the devise 
to hiul acquired ail absolute estate in the land, and that 
they 21,s heirs of James T. Morehead, deceased, have the fee 
simple title. And  we are now called upor] to determine the 
t rue  construction of the above recited clause in  the  will of 
.James Patrick, Sen.,and to decide wl~etlier James L). Patrick 
took thereby su estate in fee simple or o d y  a n  estate for 
life witla remainder to liis cl~ildrerl  or descendants. 

I t  is the  well settleil rule i n  the  judicial construction of 
wills, tha t  the  intention of the  testator sllall p r e v a ~ l  u111es.s 
i t  contravenes some establisi~ed principle of law. I t  is there- 
fore our  duty to ascertain what the  intention of the testator 
was; and  to effectuate t l ~ a t  iutentiorl if warranted by law in 
so doing. 

There  perhaps is no branch of the law that  has given 
rise to more conflicting decisions, or a greater display of 
legal lear l~ing,  than the application of the  rule in  Slicllcy's 
case to the  construction of dee~ls  and  wills. But  fortunately 
in this  case we are not compelled to grope our  way through 
the  mist with which the suk?ject has been enveloped by the 
m a n y  clashing decisions, to reach what we conceive to be 
the correct interpretation of the  d l  under  consideration. 
A few decisioi~s of our own court with some others lead, we 
think,  to a satisfactory solution of the  question. 

I t  lias been settled upon uuquesiiotiable uuthority, tha t  if 
a n  estate be given by will to a person generally with a power 
of djsposition or appointment, i t  carries the fee; but if i t  be 
given to olle for life only a n d  there is urlnescd to i t  such a 
power, i t  does not enlarge his estate, but  gives 11iin only a n  
estate for life. 

I n  the  case of J(lcl,son 1. Robbiizc, 16 Johnson Rep., 537, 
the  court say :  " We may lay i t  down as  a n  incontroverti- 
ble rule tha t  where an estate is given to a person generally 

6 
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or indefinitely with a power of disposition, i t  carries a fee, 
a n d  the only exception to the rule is where the testator 
gives to the first takes a n  estate for life only, by certaiu and 
express wor&,and annexes to it a power of dispo4tion. 111 

that, particular and special case, the devisee for life wil l  not 
take an estate in fee, notwithstanding the distinct and 
naked gift of a power of disposition of the reversion." 

I n  this stale i n  the case of Alexuncler v. Cuwnin&un, 5 Ired., 
430, ~ - l , i c h  was a petition for dower, deperldlr~g upon the 
construction of a will  nhieh read, " I will to my son, M. W. 
Alexander, all my estate, real and personal, for his use and 
benefit and then to be divided off and distributed among 
his rhildren, as he may think proper, that is to s a y , m ~  land 
to be used by him and the profib thereof to be to him, bnt 
the lalld lo be by him divided and distributed as he  may 
think proper," Chief Jnstice RUFFIN in  delivering the opin- 
ion of the court, said : " We are of the opinion that the son 
took but an estate for life, m~itls the power of dividing the 
land and thc other p rope r t~  within 111s life-time or at his 
deat!l among his ehildren as purchasers from the testator; 
and that until such an appointment, the retnainder i n  fee 
either sested in the children, or descended to the heirs of 
th e testatar. It i s  wrij c l e w  thot z u h m  thew i s  an ezprest estate 
fw life fo one, and a power to him t9 appoint the estale o mong 
c e r t o h  persons, the jrst talze~ gets hut an eslcrle f07 life." Same 
principle i n  Sngden on Powers, 15 Law Lib., 66;  Bass v,  
Bass, 78 Y. 6.) 374. 

It is true the word employed in  the mil l  i r ~  Alexander v. 
&nni?yliurn was 'kctlildren," but that does not affect tile ap- 
positelless of the authority, for it is evident the testator jn 

this will did not use the words " lawful heirs" i n  their tech- 
nical sense, But as synonymous with issue or children. The 
father, the brothers and sisters, and aunt  of James D. Pat- 
rick, were all alive at the date of the a-ill. Several of them 
were the objects of the testator's bounty. H e  knew if James 
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D. died immediately after the publication of his will that 
his brothers and sisters would be his heirs, and the very 
male ,grandchildren, to whom the estate was devised i n  the 
event of James D. Patrick's dying without issue, would have 
been his heirs, if all others standing ill nearer degree had 
died before him. If he mean!, heirs general, why say "if  i t  
should so happen that he  has a11y lawful heirs," &c., know- 
ing a t  the time that the persons were then l i r ing who must 
he his ltwful heirs, in the event of his dying, and that he 
must conti:~ue to have such heirs, so long as those to whom 
the laud was limited in remainder continued to live. 'I'he 
words ;' if i t  shall so hap pa^," kc., refer to the future, i ~ o t  to 
the class of heirs the devisee then had, but to a class j e t  to 
come into existence, and who could only be composed of 11is 
lineal descendants. If this be so, aud we think it  is too 
plain to admit of coutroversy, then tlle will should be con- 
strued, as reading, I give unto my g r a ~ ~ d s o n ,  James D. Pat- 
rick, the plantation, ch., to hold during his life-time, and if 
i t  should so happen that he 11as any heirs of his body, I give 
i t  to them, or a r ~ y  of them that he may think proper, kc. 
And if the devise had stopi)ecl with the words " I give it to 
them," i t  would have been a case clearly falling within the 
rule in N h e h ~ ' s  case, and by operation of the act of 1784, the 

I defendants would have a title iu fee simple. But the super- 
, added words " or any of them that he may think proper," 
I 
1 have an  important bearing upon the question of interpre- 
I 

I tation, and we think prevent the application of the rule. 
I I11 Allen v. Pass, 4 Dev. & Bat., 77, Judge GASTOK used the 

I followir~g language : " Before the applicatimt of the rule in 
Shelley's case, i t  is always proper first to ascertaiu whether, 1 on the true interpretation of the words of the gift, there is a 
limitation of the inheritance in remainder to the heirs, or to 
the heirs of the body, of one to whom a precedent estate is 

I given-such a limitation does exist when the limitation is 
to them in  the quality of heirs-embracing the same uum- 
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ber-in succession of objects and conferring the same extent 
of interest, as would !)e embraced and confsrred when the 
inheritance has been limited to the  tmcestor." lXe proceeds 
to say that  when these requisites are embraced in  tlie terms 
of a. devise, the rule in hlicllty's case ap,>lies. But he adds : 
" O n  the other hand, as the l a v  will not entrap men by 
words incautiously used, if in the li:nitatiol: of a remainder 
by any instrument of conveyance, the phrase I~e i r s  or heirs 
L$' ihe body be expressed, but it is uriequivocally seen that  
the limitatiou is not made to then? ill thut chnracfer, but s i u -  
ply as a number or class of individuals thus attempted to  
be described, then the whole force of the phrase is restricted 
to this designation or descriptiori-it s!iall have the same 
operation as t l ~ e  words woulcl have, of 1vhic11 i t  is the rel~re-  
sentative; these is not in  fact a limitation to heirs, and  of 
course there is no room for t11e application of the rule." 

And iu the more recerrt case of W a d  v. Jones, 5 Ired, 
Eq., 400, Chief Justice PEARSON saIs  : " The rule in Shelley's 
case only applies where the same pcrsons will take the same 
estate, whether they take by descent or purchase; in which 
case they are made to take by descent, i t  being more favos- 
able to dower, to the foedal incidents of seignories, and  to 
the sights of creditors, that  the first, taker should have an 
estate of inheritance; but where the persons taking by pur- 
chase would be different or have difkrant estates, then they 
would take by descent from the first, taker, ti12 rule does not 
apply, and the first taker is confined to a n  estate for life, ant3 
the heirs, heirs of the body, or issue in wills take as  pur -  
chasem." 

111 our  case it was by no  means certain when the will was 
made, whether one or more or all of the issue wllich Jas. T I .  
Patrick might happen to have, would take the estate. It 
was in his power, if he would have, as he  did, more than  
one child, to give the land to one of them ; and that  one 
mould not have taken the same estate which he would l-ibLre 
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taken if the land had come to him by descent, for in  the 
latter case he would have taken a? tenant in common with 
h i s  brothers and sisters, but a1 appointee the  whole estate 
would have vested i n  him ; and we do not conceive that  i t  
can make any difference that  the power has riot, i n  fact, been 
exercised. It is the existence of the power that  affected the 
quality of the estate. It could not be foreseen whether it  
would be exercised or not, but was enough to prevent the 
application of the rule, that the limitation to the heirs of 
the devisee was coupled with a power, the exercise of which 
would prevent then1 from taking the same estate they would 
have taken if the Innd had come to them by descent from 
him. 

Upon the atrthorities above cited and the deductions we 
have drawn from them, we are of the opinion that the judg- 
ment  rendered in the court below was erroueous and  that 
t he  plaintiffs a re  entitled to the !and described in the plead- 
ings in  fee simple. The judgment sf the superior court of 
Rockingham is therefore reversed and judgmeut must be 
rendered in this court iu behalf' of the plaintiffs. 

Error. Bever~ed ,  

I CHARLES BRYANT v. J U M h  FISHER, Admx, 

1 Appeal- -Practice-dsx~es-Az~ar~I~ 

9. W l w e  the facts of a case are to  be passed on by tihe ~ct lge ,  a n  ociis- 
sion to find upon an issue cl:limed to be raised by the pleading8 is :lot 
assignable for error, unless the judge was requested on the trial t o  pais 
upon such IGSLIC or his faiIure to do so then caIietl to  his attention. 

2. A reference to arbitration of " a11 matters bctweeri the partiei " j u s  
tifies an a&vard which declares that  the c1efendant9a intestate is indebted 
$0 the plaintiff in a certain surr~, and directs the ca i~ce l l~ t iou  of two 
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A trial by jury was waived, and the court by consent pass- 
ing upon the facts finds that the arbitrators met and heard 
the proofs offered by both parties, and the two mortgages 
were produced by the defendant as charges againlst the plain- 
tiff to the amount of the debts specified in each;  that the 
arbitrators, Whitaker and Upchurch, agreed upon and uni- 
ted in  making the award, the other arbitrator not assenting 
thereto; and thereupon the court rendered jadgmewt in  
favor of the plaintiff and according to the award, and the 
defendant appealed. 

Mrssrs. A. M. Lezuiois & Son and J. H. F(ermni~g, for pIainti8. 
Mcssre. M w ~ i r n o n  & Fuller, for defeudant. 

SMITH, C. J., after stating the case. No case of appeal is 
transmitted, and the record discloses no assignment of error 
and no exception to the ruling of the court during the pro- 
gress of the trial, or to the findings of fact, or to the judg- 
ment rendered. I t  has been too often decided to admit of 
discussion that points not made in  the court below, except 
the writ of jurisdiction or that the statements contained in  
the complaint do not show a cause of action, will not be 
heard in this court, and that where error is not apparent on 
the record, the judgment will be affirmed. The more recent 
cases in  our reports are Cl~astain v. Coward, 79 N. C., 543 ; 
tVi1Ziamson Canal v. Company, 78 N. C., 156; Bank v. Graham, 
82 N. C., 489 ; Wellons v. Jordan, 83 N. C., 371. 

1. It is pressed in argument for the appellant that the find- 
ings of fact are defective, in  that, they do not dispose of the 
issue raised by the allegation that the arbitrators " were 
moved by bias" towards the plaintiff " in  making up  their 
decision." The  objection would apply with equal force to 
the omission to frame an  issue for the jury, for i t  is equally 
the duty of a party to call the attention of the judge to i t  
where the facts are to be passed on by him, as where upon 



72 I N  THE SGPREME COURT. 

proper issues they are  to be passed on by the jury. L l n t 3  this 
court has said i n  answer to a n  objection that  an issue. ollght 
to have been and wa.; not subrnit,tecl to a jury upon ~ ~ l : ~ t t e r s  
controverted i n  the  pleadings, tha t  the  appellants ouqlit not 
" to have been content with the  proposed issues if t h q  de- 
sired others. They s l ~ o u l d  tAeu have asked for other iisues, 
and  if necessary they should llave been allowed, or i f  not 
allowed, the  refusal would constitute mat ter  of esce~~: ion .  
It migh t  produce serious inconveniences and delays, i f  17-here 
a party has opportunity to propose other and furtlier issues, 
h e  refuses o r  fails to do so, he  could then be heard to com- 
plain of the  consequences of his neglect, and t h e r e i ) ~  in-  
crease the  costs, as well a s  delay the  determination of the  
cause." IGrlder v. JlcI/l~enny, 81 PIT. C., 123; Cwtis v. ('a.ili, 
84 E. @., 4i. When  there is an omission to present matters 
of defence and t h e  defendant acquiesces by his silenw, i t  i s  
a reasonable iriference tha t  they are  not reiied on by h im 
i n  the court below, and  consequently they are  unavni!nble 
on his appeal. 

2. I t  is insisted also that  the award exceeds the  ];]nit of 
the  reference a n d  hence it is void: This  objection, i C  t h e  
facts were as  asserted, and the  award was so essential!y one 
t h a t  t h e  excess could not be separated from so n~uc l l  cf i t  
as is within the  terms of submission, would be opeu T O  t h e  
appellant, since both the agreement and the  a w a d  under  i t  
aye parts of tlle complaint., aud there  would be n o  c a w e  of 
action upon the face of it. E u t  the  objection is wllolly un- 
tenable. " All .~?latlers 6dtuecn the suid pccrties " are  commit- 
ted to the  arbitrators, wi t l~on t  qualification, a n d  the judge 
finds as a fact tha t  elle defen~dant introduced the mortgages 
a n d  cla in~ed what was d u e  under  them as a charge against 
the  plaintifl: So the referees a n d  the defendant pu t  t h e  
same, a n d  what we consider the  proper, construction upon 
the submission and  the  subject matter referred. 

3. T h e  bias imputed to the  a r b i t r a t ~ r s ,  if sufEcient to  



1 OCTOBER TERM, 1881. 7 3  

vitiate the  action of the  arbitrators in  a direct proceeding 
to impeavh it, is not  established as a fact, and for the  rea- 
sons already stated, is not before us. 

T h e  cases cited for the defendant do not militate against 
this opinion. T h a t  of Smitl~ v. Ifc(hn, SO N. @., 230, the  most 
pertinent, simply declares that  on application to set aside a 
judgmeat  u n d ~ r  scction 333 of t h e  Code, the  facts must be 
found, so that  this court may review the  ruling of the judge 
upon the  point of law whether the  judgment was taken 
" through his mistake, inadvertence, surprise or excwable  
neglect," and  if the  finding is so imperfect as not to admi t  
of the  decision of the  question of Ian-, the  cause will be re- 
mitted for a fuller finding. We do not disturb this decision 
in holding tha t  the  facts established do warrant the  judg- 
:nent rendered upon the award. 

There  is no error and the judgment  is affirmed. 
No error. Affirmed. 

J. T. IIC'XT and others v. WILLIAN SA'L'TER\VIII'TE. 

Will, construction oj-Tenant by  the cwtesy .  

.A teatator devised land to  a trnstee for the  benefit of his d n u g h t ~ r  and  
her cl~ildren, she having two children when the will was liiatle who 
survibetl the tei tator;  IIelcZ that  the clevisees take a fee simple estate a9 
t end~ i t s  in colnmon ; and upon the subsequent cleat11 of the mother, 
the father is entitled to a n  estate for life as tenant by t l ~ e  eortesy in 
one-third part  of the devised laucl. 

approved.) 

CIVIL ACTION to recover land tried a t  Fall  Term, 1880, 
of GRANVILLE Superior Court, before Eure, J. 
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The facts were agreed upon, and judgment rendered for 
the plaintiffs, from whic5 the defendant appealed. 

Jfessrs. Gillinm &. Gutling, for plaintiffs. 
Ah. TV. H. Young, for defendant. 

SYITH, C. J. The controversy in this action requires in 
its solution the construction of the following clause in the 
will of Jesse J. Kelly: I wish my old tract of land on 
the east side of Glebe road to be equally divided by a line 
running east and west; that portion on the south side of 
said line, I give in trust to John \V. Kelly for the benefit of 
my daughter, Marlha E. Satterwhite, and her children ; that 
part of my old tract lying on the north side of said line, I 
give to my daughter, Sue A. Kelly. 

The will was made on July 7th, 1865, and the testator 
died the next year, leaving him surviving the said Martha 
E., wife of the defendant, and their two infant children, 
Susan and George. Martha E. bas since died, and after- 
wards her son George also, without issue, and his sister 
Susau is his sole heir at law. After the death of both, the 
latter intermarried with John McKeonn, and they (the wife 
being of full age) executed a deed of mortgage of said iand, 
under the provisior~s of which it has been sold and con- 
veyed to the plaintiff. The defendant claims an  estate for 
his own life, as tenant by the curtesy in one undivided 
third part of the land, while the plaintiff contends that an 
estate for life only vested in  the said Martha E, under the 
will, with remainder to her children, which under the deeds 
has been transmitted to him. 

The only question to be determined is wljetller the devi- 
sees take the entire land as tenants i.q common, or in  suc- 
cession, tlie mother during her life: and the cl~ildren the 
remainder in fee. 
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H u m  v. SATTERWHITE 

The rule of interpretation of such and similar words 
in Wild's case (6 Rep. 17) is concisely expressed thus : A 
devise to one and his children gives the parent an estate 
tail, if he has no children a t  the time of the devise ; but if 
he  then has children, he takes jointly with them, and under 
the operation of our statute, as tenants in  common. O'I-Tara 
Wills, 814. The  reason assigned for this method of con- 
struction is, that  " the intent of the devisor is manifest and 
certain that the children or  issue should take, and as ilnme- 
diate devisees they cannot take, because they are not in re- 
sum nnturn, and by way of remainder they cannot take, for 
that  was not his intent, as the gift is immediate; therefore 
such words are take11 as words of limitation." But if there 
are children or issue then in being, the express partic- 
ular intent may take effect according to the common lam, 
and will preraii nnlessa contrary intent appears in the wiI1, 
and nH mill share eynally in the devised estate. 

This rule was recognized and enforced in  Jloore v. Leach, 
5 Jones 88, the facts of which are essentially the same a s  
those now before us. There, the devise of the houses and. 
lots was to ''. Eliza Ann Leach (wife of John Q. A. Leach) 
and her chiIdren, to her the said Eliza and her ehiIdren 
forerer." At the time of makiug the wiI1, the said EIiza 
had three children, all of w h o 3  survived the testator. 
Eliza and her husband conveyed the premises with warranty 
of title to the plaintiff. I t  mas heId that  the mother and  
her children '%should take together the houses and lots," as 
$he devise was im pesmti to her and her children forever. 
The  rule of co~strrretion is reaErrned and applied to a con- 
veyaLce by deed in Gay v. Baker, 5 Jones Eq., 344, and it is 
deehred that by force of sach cr gift, the mother and her 
children, ioclnding oue then in  wedre  and excluding al l  
b r n  afterwards, were "entitred to the absoIute estate in the 
trust furad czs tenants z'rt romruzm.'' 

There is no indication in the other provisions of the  wifk 
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tha t  the  testator used the t e r m  of this devise i n  a n y  other 
t h a n  their cornrnon acceptation, as  a present arid direct gift 
to all  tile persons designntcd. Wherever them has been a 
GiifTere~~t construction, admitting of estates i n  succession, it 
is based upon an  illtent tha t  such sliould be the operation 
of the  words of donation gitthered from other parts of the  
instuumcnt. No such intent is manifested elsewhere i n  the  
will. There is o devise of another tract i n  the  preceding 
clause i n  lanquage almost identical, ' 6  i n  trust  Lo J o h n  W. 
Kelly fur the  balefit c,f JIurfl~n E. Saiterwhitc and her children; 
a n d  agaiii in the last clause, a bequest of a horse " to J o h n  
W. Kelly in  trust for her iltis dnugl~tcr)  and her cl~ild,.en,'" thus  
uniformly associating them us cc3mlnoil and  equal ohjects 
of his proposed bounty. 

The interl ositiorl of a trustee i n  tvllorn the  legal estate 
vests, is obviously to secure the  property for the use of tbe  
married daugliter a n d  her i n l m t  children, and  whether the  
terms etizployed are i n  law sufficient to create a separate 
estate i n  her, (a point to wnlc'n the cases cited for t h e  piain- 
tiff are  directed) %hey cannot change the import of the  ex- 
t,jression in apportioning the  trust estate among the rnotl~er 
a n d  her  children. 

T h e  rul ing of the  court below is therefore erroneous a n d  
ihe  judgment must be reversed, a n d  we adjudge that  the  
defendant has  an estate for his  own life in the  one-third 
par t  of tile devised land,  a n d  is entitled to possession. 

Error. R e v p w d =  
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STEWART ELCISOR V. FRANK RIX. 

1, T112 defense of payment being one which confesses the cause of action 
and seeks to avoid it by new matter, the party setting it up must plead 
ant1 prove it. 

2. IVhetl~er or not the 1093 of a p:tper 11as been suEcirntly proved to acl- 
mit par01 evicleuce of its conteuts is x question for the court, bu t  if the 
jr~llge, not coutent with his ~wling, leaves the matter to tlre jury, wllose 
lintli~rg agrees with that of t l~ecourt ,  there is no liarru clone, aucl there- 
f o ~ e  no error. 

3. It is uot error to refuse to clinrgc that the failure to produce the sub- 
scribing witness to a not(: is evidence that i twas  never executed, when 
there is no evidence that there eyer was a witness. 

( Welis v. Ciemextu, 3 Jones, IGS ; State v. 12ctels, Bosb. 200, cited and ap- 
proved.) 

CIVIL ACTIOX begun before a justice of the peace and tried 
on appeal a t  Fall Term, 1881, of WAKE Superior Court be- 
fore Gilmer, J. 

The plaintlfy filed the following complaint in which h e  
alleged : 

1. That  defendant executed ar,d delivered to plaintiff on 
the - day of December, 1867, his boud under seal for 
the SUID of one hundred aud nineteen dollars, due and pay- 
able twelve months after date. 

2. That no part of said bond has been paid and the sarm 
has been mislaid or lost a116 plaintiff after due diligence is 
un:hie to find the same. 

LVllerefbre plaintiff prays judgment against thedefendant 
for the sum of one hundred and nineteen dollars, with in- 
terest tilereon from the -- day of December, 1868, to- 
gether avi th costs. 

A bond of indemnity was tendered and filed. The de- 
fendnut answered : 

I. He denies each and every allegation of section one of 



7% IN THE SUPREME COURT. 

thecomplaint, and says they and each of the same are 
untrue. 

2. H e  denies each and every alleg8tion in  section two of 
the complaint, and says that they and each of them are un- 
true. Wherefore he demands judgment that  he recover of 
the plaintiff his costs, and that the action be dismissed. 

On the trial the following issues were submitted to the 
jury: 

1. Did the defendant i n  December, 1867, execute his note 
to the plaintifl' for $118 ? Ans. yes. 

2. Has said note been lost? Ans. Yes. 
The  defendant asked the court to submit the further issue, 

to-wit : Has the said note or any part thereof been paid? 
which the court declined to do, and the defendant excepted. 
After a good deal of evideuce as to the loss of the bond, a 
witness began speaking of its contents. The  defendant ob- 
jected to any proof of the contents on the ground that the 
loss had not been sufficiently accounted for, but the objec- 
tion was overruled, and the defendant excepted. 

During the  charge the defe1:dant asked the court to tell 
the jury that inasmuch as no subscribing witness was pro- 
duced or accounted for, this was evidence to the jury to 
show that the note was not executed. The  court declined 
to give the instruction, remarking to the jury that there 
was no evidence as to whether there was or was not a sub- 
scribing witness. There was a verdict and judgment for 

and the defendant appealed. 

Mr. Armistend Jones, for plaintiff. 
Il/lesrs. Aryo &. Wilder, for defendant, 

ASHE, J. The first exception taken by the defendaut to 
the ruling of His Honor in  the court below is, to his refusal 
to submit a n  issue to the jury-whether the note, or any  
part thereof had been paid : His Honor, we suppose, ex- 
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eluded the evidence because payment was not specially 
pleaded. Whether under the code-practice, payment is a 
defence that may be given in evidence under a general de- 
nial, or must be specially pleaded in the answer, is a ques- 
tion which has give11 rise to a good many conflicting decis- 
ions and a contrariety of practice in different states. I n  
California the courts have held that i t  may be given in  evi- 
dence under a general denial, and that the plea of payment 
was but a traverse of the plaintiff's allegation of non-pay- 
rnent. I n  Indiana the plea of paprnent is held to be a 
statement of new matter, to be met by a reply like other 
new matter, and that the facts put in issue by a denial are 
only those which i t  is incumbent on the plaintiff to prove 
as a part of his case. I n  Kansas i t  is held that proof of 
payment is new matter and cannot be given in  evidence 
under a general deuial. I n  New York the current of au- 
thorities is, that evidence of payment could not be given 
without an averment in the answer. NcKyring v. Bull, 16 
N. T., 297 ; Texie~ v. Gouin, 5 Duer., 389 ; Eclson v. Dilm~ge, 
S Howard Pr., 273. 

I n  Valz Giese?~ v. Van Giesen, 12  Barb., 520, the coart held 
that neither payment nor any other defence which confesses 
and avoids the cause of action can in any case be given in evi- 
dence as a defence, in an answer containing simply a general 
denial of the allegations of the complaint ; and it has been 
there held that the defendant may give as evidence under 
the general denial, whatever controverts the allegations of 
the complaint, which the plaintiti' is bound to prove in  
order to make out his case. Andrews v. Bond, 16 Barb., 633. 
And again i t  has been held in  that state when new matter 
is relied upon in defence, i t  must be set out in the answer. 
m7eaver v. Barden, 49 N. Y., 286 ; Evans V. ~t?illiams, 6 Barb., 
34, Whitaker Practice, 87. From which authorities 
gather that under a general denial, any evidence that  tends 
to controvert the allegations of the complaint, which the 
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plaintiff must prove to sustain his action, may be given to 
the jury. Rut where the defence relied upon is new matter, 
or is in confessim and avoidance of the plaintiff's cause of 
action, i t  cannot be given i n  evidence in a denial of the 
allegations of the complaint, but must be set out in the 
answer. 

I t  is true the complaint in the case contains the allega- 
tion tliat the hond sued on has not been paid, but that is 
an  a ~ e r m e n t  that the plaintiff is not required to prove. The 
oms in that case is in the defendant who maintains the 
affirn~ative of the issue, and the defence of payment is i n  
confession and auoidarzce, and is ne,u matter. That  is new 
matter whicli shows that a cause of action which once ex- 
isted 11us been defeated by something which has subse- 
quently occurred. Evans V. Williams, supra. Payment, then, 
is new matter, and our conclusion i s  that there was no error 
in  overrul~ng this exception. 

The second exception of the defendant was to the ruling 
of His  Honor upon the objection that sufficient proof had 
not been offered of the loss of the bond sued on to let in 
evidence of its contents : This was a question for the court, 
which i t  decided in overruling the objection. Taylor's Ev., 
35 ; Greenleaf's Ev., 526 ; 11 &I. & W., 486. But the court 
not content with its own ruling, s ~ ~ b m i t t e d  the question of 
loss to the jury, who upon the evidence found that the note 
sued on had been lost. This was not properly a question 
for the jury, but as the finding was in accordauce with the 
,ruling of the court there was no harm done, and therefore 
110 error. 

The  third exception was to the refusal of the court to 
the jury as requested, (' that inasmuch as no sub- 

scribing witness was produced, or accounted for, this was 
to the jury to show that the note was not execu- 

ted " : Tile court declined to give this charge, and very 
properly met the exception by remarking to the jury, that 
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there mas no evidence as to whether there was or was not a 
subscribing witness. 

I n  the argument of the case, the defendant's counsel in- 
si.sted there was not sufficient proof of the execution, nor 
of the contents nor of the loss of the note sued on, and t,hat 
there was not sufficient evidence to identify the note in evi- 
dence and that sued on. If this may be eonsidered as a, 
prayer for instruction, the court declined to give it, and 
very properly. Whether the loss of the bond was suffi- 
ciently proved to admit secondary evidence of its contents, 
as we have ehocvn, was a question for the court, and it  
being admitted iu the argument or prayer for instruction, 
khat there was some evidence, i t  was the exclusive province 
of the jury to determine n-hethes the evidence was sufficiat 
to establish the facts of the execution and contents. TVds 
v. Clel~tents, 3 Jones, 168 ; State v. Reccls, Busb., 200. 

There is no error. The  judgment of the court below 
must be a E r u ~ e d .  

No error. Affirmed. 

'Po C .  HAUSER v. SANUEL NcD. T A T E .  

4 .  The president of a bank is chargeable with constructive notice of the  
management of its affairs hy the cashier and other subordinate officers; 
and where such bank is doing business withont legal organization lie 
cannot escape the respousibility resulting from such notice by showi~~g 
that he supposed himself the president of a legally constituted hank, if 
he has contributed lhe influence of his reputation to give undeserved 
credit to a spurious corporation. 

2. Where the charge is a combination to defraud, the declarations of ally 
one of the alleged confederates is evidence against the others, though 

6 
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made in the absence of the latter, i f  mxdc in furtherance of tlw corm- 
mon design ; and slight evidence of concert is sufficient to let :rl qnch 
declarationsd 

3. The liability of the ostensible president of :I spurioos bank for dehts 
contracted by his assistance is not collateral, but direct and origin;tl, 
and he mnet respond in d:~mnges to the same extent as the  Ixtnk, ~f 
legally cooetitnted, wonlcl Imve been 1i:~ble. 

(State v. G e o ~ g ~ ,  7 Ired., 321, cited and approvetl,) 

CIVIL ACTIOS comn~enced in Yadkin and removed by 
consent and tried at Spring Term, ISSO, of ROWAN Superior 
Court, before Buxton, J. 

Verdict and judgment for the plaintiff, appeal by de- 
fendant. 

Mesers. Clement, IlfcCorkle and Watson & Glenn for plaintiff. 
dfessrs. Jones & Johnston, Henderson, Buzton and Folk, for 

defendaa t. 

SMITH, C. J. The act of the general assembly granting a 
charter to the bank of Statesville, ratified and taking etfect 
from March 22, 1870, wit11 a capital stock not to exceed 
8500,000, divided into shares of $100 each, authorized an 
organization when 200 shares were subscribed and the 
money paid, and the election of a board of directors to hold 
office for one year, and who should choose a president 
thereof. 

Under the supervision of C. A. Carlton, one of the five 
designated co!nmissioners, a stock suLseription book was 
opened, in which are entereh the name of R. F. %irnc:nton 
as a subscriber for 180 shares, and the names of H. Rey- 
nolds, C. A. C d t o n ,  A. M. Powell and Samuel McD. Tate, 
for five shares each. The signatures of Simontor~ aud the 
defendant were genuine. Carlton denied any authority to 
sign his name or to bind him therefor. The  name of ReJ'- 
nolds, since deceased, is not in his proper hand. The  shares 
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taken by l'owell and the defendant were, on March 27,1871, 
the day of making the subscription as the defendant testi- 
fies, transferred to the said Siinonton in the same book, after 
many intsrvening blank pages. There was no proof of the 
amount and kind of funds paid in upon the subscriptions 
or of any organization under the act, or of the election of 
directors or other bank officers previous to the assumptiou 
and exercise of the corporate rights conferred, and the bank 
commenced operations under the agency of Simonton pro- 
fessing to be the cashier, and t,he presidency of the defend- 
an t  as communicated to the public in advertisements and 
printed ietter-heads, and in direct correspondence with one 
of the banks in  New York, to whom was furnished the 
genuine signature of both of these oEcers, with their full 
consent. The plaintiff, with the assurance that the bank 
was operated and managed under the control of the per- 
sons thus designated as president and cashier, both men of 
prudence and financial skill and experience as well as of 
high repute for integrity, deposited a t  different times sums 
of money which have been lost by mismanagement and 
disasters, and for the recovery of which in this action he 
sseks to charge the defendant personally. 

The  gravamen of the complaint is that there was never 
any proper organization under the charter, and the bank 
having no legal corporate existence, its name was assumed 
by said Simonton and his personnl banking transactions 
conducted thereunder, in silent if not active co-operation 
with the defendant, and that the association of them in  im-  
posing upon the public a fraudulent, as and for a regular 
and real banking company, and thus securing an6 abusing 
the plaintiff's confidence to his injury and loss, renders each 
personally and equally exposed to his demand for redress. 

These are the general facts which the  plaintiff proposed 
to establish and in  support of which much evidence was 
offered, and upon which depends the admissibility of such 
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as was the subject of exception during the progress of the 
trial and is set out in the transcript. 

The plaintiff alleges that the defendant, owning no stock, 
and assigning that entered in his name, in  permitting him- 
self to be held out as the president aiid principal officer of 
a spurious banking institution, and thus giving i t  a per. 
sonal sanction and credit, was in law, with or without any 
explicit knowledge or information of the manner in which 
its affairs were conducted, a participant ~ i t b  Simonton, the 
principal actor, in imposing i t  upon the public as real and 
trustworthy, and equally answerable to creditors, their re- 
lations to the public, although not inter se. being those of 
partners or quasi partners. 

The  evidence offered and received after objection rests 
upon the support of tlnis hypothesis, coniistiny of printed 
letter-heads used in correspondence, declarations of Simon- 
ton, and letters written by him in his capacity of cashier 
in  the bank business, letters copied from the press after 
notice to produce the originals addressed to hinl, his own 
letters to Simonton and the stock subscription book. The  
competency of most of this evidence depends upon the 
foundation laid for its introduction in the proof of the per- 
sonal relations subsisting between them and their co-opera- 
tion in getting up and carrying on the banking business, 
and its effect rnust be judged of by the jury in passing upon 
the existence of the confederate relations between them. 

"The  president is usually expected," says a standard au- 
thorit,y, "to exercise a more constant, immediate and per- 
sonal supervision over the affairs of the bank than is re- 
quired from any other director." Morse Bank. 128. 

" Bank directors are not mere agents, like cashiers, tellers 
and clerks. It is the duty of the board to exercise a gen- 
eral supervision over the affairs of the batik and to direct 
and control the action of its subordinate officers in all im- 
portant transactions. * * * * They invite the public 



OCTOBER TERM, 1881. 85 

to deal with the corporation and wl~en  any one accepts the 
invitation, he has the right to e ~ p e c t  reasonable diligence 
and good faith at their hands, amd if they fail in either they 
violate a duty they owe not only to the stockholders but to 
the creditors and patrons of the corporation." " Lhited So- 
ciety v. Underzaood, 9 Bush., 609. 

The  directors of a banking or other corporation are, i n  
the management of its affairs, only trustees for its creditors 
and  stockholders and are bound to administer its affairs 
accordiug to the terms of its charter and in good faith. If 
they fail in either respect they are liable to the party irr 
interest who is injured by i t  for a breach of trust and may 
he made to account with him in a court of chancery." Bank 
v. St. John, 25 Ala., 566. 

Carrying the principle still farther, VALEXTINE, J., deliv- 
ering the opinion of the court in Bank v. IVu~felcuhler,l9Kans.~ 
60, uses this language: " While we assume as a matter of 
fact that  the defendant knew nothing of the condition or 
management of said bank and nothing of the condition of 
Herman's account with the bank, yet still as a matter of 
law, y e  must presume that he knew all about these matters. 
H e  was a director and tile vice-president of the bank, and i t  
was iris duty to have such knowledge, and therefore the law 
will conclu~ively presume that he had it." 

But the aspect in which the case is presented to us in- 
volvcs the imputation of bad faith in the defendant in coun- 
tenancing the exercise of corporate privileges by Simonton 
without compliance with the terms on which they are con- 
ferred, and giving thereto the endorserneat of his own offi- 
cial position, by means whereof the plaintiff was induced to 
confide his money lo the keeping of Sitnonton, and has lost 
it. If this connection between them subsists, then the de- 
darat ious and acts of the latter in  the furtherance of the 
common purpose are competent against either. 

" '11 the. case of the charge of a, combination to defraud," 



86 I N  THE SUPREME COURT. 

remarks a recent writer, " the  declarations of each of t h e  
parties to such cornbination, relating thereto, are  evidence 
against the  others though made i n  the  absence of the  latter, 
provided the part:es were a t  the t ime of t h e  declarations In 
the  furtherance of the  common design. * * * * Slight 
evidence of collusion or concert is sufficient to let i n  t h e  
declarations of one of the  parties as evidence against all ,  hilt 
there must  be some evidence of the  cornbiniition." Big. on 
Frauds, 483, 484. 

T h e  same doctrine will be found in  most of the  text 
books on evidence. Greed .  Ev., 111 ; Abb. Trial  Ev., 190 
and 621 ; State v. Geo~ge, 7 Ired., 321. These general state- 
rne:~ts of the  law remove the objections to the testimony and  
show that upon slight proof of a n  illicit combination, the  
acts and  declarations of each in  p ron~ot ing  its success should 
be allowed to go to the jury who are to deterrnine as  ell 
the existence of the conrbinatio~m as its nature a n d  extent. 

To the  suggestion that the  defendant did not supervise 
the  operations of the  bank  and knew uothing of its concli- 
tion, the  answer is obvious that  he  voluntarily assulnes a 
positiou the  obligation of w h i c l ~  delnarids this of him,  and  
persons d e a l i ~ ~ g  with the  bank may reasonably expect his 
faithful discharge of that  obligation, and if be bestows 110 

attention on the business, i t  is his own neglect from which 
others should not suffer. But  the  prominent feature in the  
transaction is his assenting to be held out to the world as  
tlle chief officer of a corporation which l m  no  legal being 
and of which, if he  had not, he  ought  to have had,  knowl- 
edge before lending his n a m e  in furtherance of its object. 

The  i~istructions to the  jury in  our  opinion properly pre- 
sented the question of the defendant's liability, and  is in 
Ilarmony with the  views already expressed. Nor can t h e  
defendant complain of the  refusal to charge tha t  such lia- 
bility did not exist if the defendant supposed himself to be 
the  president of a legally constituted bank. His assump- 
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t,ion of the office of president is a positive act, the conse- 
quences of which he can!~ot evade by his failure to inquire 
into the existence and character of the organization of which 
he becomes the head. This is equivalent to a direct en- 
dorsement, clnallenging the confidence of all, who kfiew of 
his own superior business qualifications, in the institution 
suppo~ed to be under his care. 

I t  i.5 not an  act of good faith to accept the place t r i t l~  its 
attenrlant responsibilities without making the proper en- 
quiries and thus knowing the real condition of this patron- 
ized applicant for public favor and for business, a n d  the 
publication of his name with his concurrence is a direct 
sanction to the enterprise itself. 

The remaining exception is to the direction as to the 
damages, and is equally untenable. If the defendant's legal 
undertaking was collateral and subsidiary the darnages 
would consist in the money actually lost, that is, the entire 
sue: less that receivable in the distributior~ of the assets by 
'the receiver. 

But the obligation is direct and original, as is that im-  
posed on Simonton himself, because of his participation in 
giving the bank credit and inducing the plaintiff to make 
his deposits. The  plairltiff remits the excess of the dam- 
agesfound by the jury above those claimed in the cotnplaint, 
and thus removes the egect of the variance. 

There is no error, and the plaintiff will have judgment 
for the residue and unremjtted part of the verdict. 

No error. Afirmed. 
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JOHN S. STELL V. HYATT RARHAM, 

Appeal in Po?-ma Pnuperis. 

An appeal in formapauperis must be perfected during the  term at which 
judgment was retidered, and the judge hi13 no power to allow the party 
praying such appeal twenty days from the last thy of the tern in which 
to file his affidavit of inability to give the bond required by law. 

(Weber v. Taglor, 66 N. C., 412; Miazza v. Cdloway, 74 X. C , 31; State 
v. Patrick, 72 N. C., 217; Stale v. Xorgan, 77 N. C., 510, cited and 
atid approved.) 

EJECTMENT tried at  Fa11 Term, ISSI, of WARE Superior 
Court, before Gilnaer, J. 

The jury rendered a verdict for the plaintiff, and from 
the judgment thereon the defelldant prayed an appeal. A 
certificate was filed by the defendant's counsel stating that 
i n  his opinion the judgment was erroneous, and that the 
defendant was unable by reason of insolvency to deposit an  
amount necessary to secure the costs of an  appeal or to exe- 
cute a bond for the same, and that said insolvency is ad- 
mitted by the plaintiff. Thereupon the court adjudged that 
the defendant be allowed to appeal in forma pauperis, and be 
allowed twenty days from the last day of this term to file 
his own affidavit of his insdveccy, which affidavit was ac- 
cordingly filed. In tbis court the plaintiff moved to dis- 
miss the appeal. 

Messw. Battle & Hordecni, Strong and Batchelor, for plaintiff. 
U r .  Arwistead Jones, for defendant. 

SMITH, C. J. The plaintiff's motion to dismiss the appeal 
as taken in disregard of the directions of the act of 1874 
passed "to enable indigent parties in civil actions to appeal 
to the supreme court" must be granted. The act m k e s  jt 



1 the duty of the presiding judge, upon application to him at 
the time of trial, to makc a n  order allowing the a p y d  
without security with the proviso that  the party dcalrii12 tc 
appeal "shall make affidavit thst he  is tinabls by reabon of 
his poverty to give the security required by lam," and that 
he  is advised by counsel that there is error in matter of lan 
in the decision of the court. The afidavit must be accom- 
panied also by a written statement from a practicing attor- 
ney of the court " that he has examined the affiant's case 
and tha; he is of opinion that tlle decision of the superior 
court in ssid action is contrdry to 1:~w." Acts 1972-74, 
ch. 60, $ 1. A similar right to appeal without security upor, 
conviction of a criminal offence in the same court was given 
to defendants by a previous enactment, upon the filing an 
affidavit of iriability and that " h e  is advised by counsel 
that he has reasonable cause therefor and that ihe applice- 
tion is in good faith." Acts 1569-70, ch. 196. 

These enactments were intended to enlarge the operation 
of the act of 1869, amending section 72 C. C. P. which au- 
thorises the institution of a suit  in forma pauperis under cer- 
tain conditions, by allowing the prosecution of appeals to 
this court without giving security, to which the previuus 
authority for bringing the action did not extend. Tt.ihe~ v. 
Taylor, GC N. C., 412; State v. Patrick, 72 N. C. 217. 

Whether the application be to commence the action or to 
appeal from an  adverse determination without security, i t  
must be sup2ortzd by the affidavit of the party, and no pro- 
vision is made for any other mode of proving the fact that ~ he is unable t o  give security. The gecessity of such a E -  
davit is held in iUil[iazza v. Calloway, 74 N. C., 31. 

There is no less necessity for i t  wl~en the appeal is asked 
&on? a judgment,  a t  least in a civil action, for this raises 
" a strong presumption against the party," as was said i n  
Weber v. Taylor, supra. 

The oath may be exacted from the pasty because the in- 
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ability is within his personal knowledge, while the state- 
ment of any agent acting on his behalf must rest largely if 
not wl~olly on information and belief, and the law gives a 
specific legal effect to the affidavit and s e e m  to admit no 
contradictory evidence of the fact stated. The  sufficiency 
in substance and form of the affidavit is to be determined 
by the judge, and it must therefore be before him when he 
makes the order. The  order is i n  terms absolute and can- 
not be made contingent upon a subsequent compliance with 
conditions essential to its validity, of which he must be the 
only judge. Ordinary appeals are of right, not under leave 
of the court, when the right is exercised in conformity with 
the  law regulating appeals. The required ~ecur i t~y  can be 
dispensed with only when so adjudged in pursuance of the 
terms of the statute which confers the power. As d l  the 
conditions prescribed by law for an effectual appeal must 
be observed and the mandate of the law enforced, so its pro- 
visions in favor of insolvent litigants can be sought and 
oitained in  the prescribed mode only. 

I t  must be declared, therefore, that there is error in the 
order allowing the appeal without security becauso of the 
absence of the affidavit of the appellant when i t  wds 1~1ude. 
State v. Morgan, 77 N. C., 510. 

PEB CURIAX. Appeal dismissed. 

CONSIDER BOOSHEE v. L. M. SURLES. 

Costs-Suit by Pauper. 

V n d w  the act of 1868-69, eh, 96, 5 3, wherever one sues in  f o ~ m a  paur 
peris, no officer shall require of h i m  ally lee, and if quccessfr~l i n  lois 
juit he shall recover no costs. 

!Morris v. Rippy, 4 Jones, 533, cited and approved.) 
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M n r r m  to retax costs heard a t  Spring Terl-, 1550, of 
HAKNETT Superior Court, before Eure, J. 

Mr. A? TV. Ray, for plain tiff. 
Mr. TV. A. Guthrie, for defendants. 

S ~ r ~ r r ,  C. J. The plaintiff suing in fortna grr7~pc)is  under 
the statute, recovered judgrneilt against the defendant L. M. 
Surles for a certain sum, and against his associate defend- 
an t  J. C. Surles for the one-eleventh part thereof, to be when 
paid a reduction pro tanto of the debt. The fees of the 
plaintiff's witnesses were omitted in the bill of costs, and 
after notice the present motion is made in t h i r  behalf to 
tax tllose fees against both defendants. Upon the hearing 
the court allowed a reformation of the judgment, so as to 
charge L. hi.  Surles with ten-elevenths, and J. C. Surles 
with t!le remaining one-eleventh of the sum,due for the 
attendance of thc witnesses. From so rnucl~ of t!~e judg- 
ment as refuses to tax the latter with the entire amount, 
the plaintiff and his witnesses appeal. 

Tinder the former law allowing a poor person to sue at the 
discrrtiori of the judge without paying costs or giving se- 
curity for the pro~ecution of his suit, i t  is pmvidetl that  
counsel shall be assigned to attend to his case wlio shall not 
charge therefor, and that "no  costs shall be charged tk) such 
person by any officer of the court." Rev. Code, ell. 31, 8 43. 
This statute has been construed to embrace only the  oflicers 
of the court, and that witnesses are not, required to give 
their time and labor to any person, not even to onc suing 
in fornza pauperis, without compensation therefor. And 
while they are bound when subpoenaed to attend aud give 
their testimony, they may receive for their attendauce from 
the plaintiff the sums due them, or file them in the clerk's 
office and have them collected from the defendant, if the 
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plaintiff succeeds in his action. Morris  v. Rippy,  4 Jones, 
533. 

Referring to an ancient but disused practice of giving a 
plaintiff allowed to sue without payment of costs, if nonsuit- 
ed, a n  election to pay costs or be whipped, Mr. Justice 
B L A C K ~ T ~ N E  declares the rule to be that  a pauper may re- 
cover costs though he'pays none, except voluntarily, for 
that  the " counsel and clerks are bound to give their labor 
to him, but not to his antagonist." 3 Blk. 400. This right 
is limited to such as he is out of pocket, not such sums as 
another plaintiff might be entitled to recover. Rice v. Brown 
1 B. & P. 39 ; Beavens Costs 121. 

The  present statute in force was evidently intended to pre- 
vent the reimbursement of the plaintiff any  costs he may 
have cljosen to pay to witnesses to secure their attendance, 
in derlaring that whenever any person shall sue as a pauper 
no officer shall require of him any fee, and he s l d  ~ecover  
no cost. Acts 1868.'69, ch. 06, § 3. The change in phrase- 
oiogy we think was intended to declare that as he paid none 

.of the defendant's costs if he failed, so if successful in his 
action the defendant should be taxed with none of his costs. 
This act in  connection with other contemporary legislation 
ameliorates the rigors of the pre-existing law in regard to 
witnesses who are not compelled to attend for more than one 
day if the party su~nmoning shall on presentation of the 
certificate of such attendance fail to pay what may be then 
due them, unless summoned for the state or a municipal 
corporation. Acts 1868-'69, ch. 280, sub. chap. 11, par. 3. 

We think there was no error in the refusal to charge the 
defendant, J. C. Surles, with the residue of these fees, and as 
no exception is taken by the defendants to the judgment 
rendered apportioning the charge between them, it will not 
be disturbed. 

No error. A f E r ~ n ~ d .  
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FORNEY SMITH v. D. P. HIGH, :Atlm'r and other$. 

A note or bond given for land is not a lien on tlie land  for t11r p11rc11a.1. 
money, but no property of the vendee is esenipt, i1nclt.r t l ~ e  co\~ct i t r~-  
tion of 1868, from sale under execzition against him for paytnent of oh- 
1ig:itions contracted for the purchase thereof. 

(WomNe v. Battle, 3 Ired. Eq., lS'2 ; Came~on  v. Mason, 7 Ired. Eq., 730: 
Simmons v. Spuil l ,  3 Jones Eq., 9 ;  Hoalcins v. Wall, 77 N. C.,  249. 
cited and approved.) 

CIVIL ACTION tried at  Spring Term, lSSl, of C o ~ u m t - s  
Superior Court, before Gudge~, J. 

The action was brought by the plaintiff against the defen- 
dant as administrator of Forney George who died intwtate 
in 1879, and against Mary and Elizabeth George, his heirs 
at  law, in which he seeks to recover the amount of a wri- 
ting obligatory executed by the intestate, as follows : " On 
or before the first day of January, 1879, I promise to pay 
Forney Smith five hundred dollars with interest from date, 
for value received of him. This 25th of November, 1876,'" 
(Signed aud sealLd by F. George.) The plaintiff alleged 
that the bond was give11 for a tract of land described in the 
complaiut, and which has descended to the said heirs at  
law, and prays judgment for the amount of bond and in- 
terest, and that the Sand be sold to pay the same, with costs 
of suit. 

The defendants admit the execution of the bond, but deny 
that i t  was given for the purchase rnoney of the land, and 
say that  even if i t  was, i t  is no lien upon the land. 

The  issues raised by the pleadings were submitted to the 
jury who found them in  favor of plaintiff, and thereupon 
the court gave judgment for the amount of the bond, but 
refused to order the land to be sold to pay the same; and 



the plaintiff appealed from the judgment refusing to order 
the land sold. 

Mr. B. B. Lewis, for plaintiff. 
Hr.  D. J. Devane, for defendants, 

ASHE, J. The  only exception taken in the court below 
was to the refusal of the court to grant an order to sell the 
land described in  the complaint, and the consideration of 
the alleged error involves the only question raised by the 
appeal, to-wit, whether a note or bond given for land is a 
lien on the land for the purchase money. 

I t  has been settled in this state that the vendor of real 
estate who has conveyed i t  by deed has no lien upon the 
land for the purchase money. TVomble v. Battle, 3 Ired. Eq., 
182 ; Cameron v. Mason, 7 Ired. Eq., 180 ; Simmons v. Spruill, 
3 Jones Eq., 9. And this is still the law, unless as conten- 
ded i t  has been altered by the constitution of 1868. But  
there is nothing in that instrument which has effected ally 
alteration of the law i n  this respect. 

I t  might at first sight seem that such a lien as that con- 
tended for by the plaintiff was given by the con:luding 
sentence of section two of article ten of the constitution, 
where i t  is declared: " B u t  no property shall be exempt 
from sale for taxes or for payment of obligations contracted 
for the purchase of said premises." I n  interpreting this 
concluding part of the section which wps added as a quali- 
fication of its provisions, it must be construed with the con- 
text which declares that the real property, &c,, of any resi- 
dent of this state not exceeding the value of one thousand 
dollars shall be exempt from sale under execution or other 
final process, obtained on any debt. What follows is a pro- 
viso or exception to the general ~rovis ion  of the section, 
and should be coustrued as if i t  read : " But no property shall 
be exempt from sale for taxes or from execution for payment 
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of obligations contracted for the purchase of said premises." 
This gives no lien to the llolder of the note for the purchase 
money, but its plain and evideut meai~ing is, that if such 
holder shall obtain a judgment on the ii~strument and issue 
his exec?~tion against the vendee, his right to a homestcad in 
the land purchased by him shall not be an impedirnent tc 
the sale of the land under the execution. The creditor 
holding the note may proceed to sell, just as he tnight i~ave  
sold, any land belonging to the debtor before the adoption 
of the constitution. 

And for further proof that the note creates no lien on the 
land, if the vendee sllould sell the land to another before 
any docketed judgment against him, the land in the hands 
of the purchaser would not be liable to be sold under an  
execution against the first vendee. In  the case of H'oskilcs 
v. WCIII, 77 N. C., 249, Chief Justice PEARSON speaking for 
the court, said : " Suppose the vendee sells the land to one 
who knows it has not been paid for, the purchaser has a 
good title, for the vendor can get no judgment against him, 
and a judgment against the vendee will not reach property 
that he  has sold. So the vendor, although he has the notes 
given for the purchase money, has no lien, nothing ' that 
sticks' like a rnortgage or docketed judgment." 

The two infant defendants, Mary and Elizabetll George? 
were improperly made parties to the action. The judgment 
of the superior court must be affirmed against D. P High, 
as administrator of Forney George, and judgment enlered 
in behalf of the defendants, Mary and Elizabeth, tha,t the: 
go witlaout day and recover lheir costs. 

Modified and affirmed. 
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BENJAMIN WYCHE v. E. G. W I T H E .  

Homestead-Purchase at Execution sale. 

Where laud is sold at execution sale "subject to  homestead," the p11r- 
chaser takes it with the  encumbrance. Barrett v. l i ie imdsoia,  7G X. 
C., d"9, approved. 

:Earreit v. 12ic7:c~rdson, 76 N. C,, 4?9 ; Knight v. Leak, .2 Dev & Bat. 133, 
cited and approved.) 

CIVIL ACTION tried a t  Fall term, 1880, of GEANOILLE SU- 
perior Court before Ewe, J. 

This is an  action brought to recover the possession of a 
tract of land which it is admitted formerly belouged to one 
Andrew J. Harris, who is now dead. The plaintiff claims 
to have purcha,sed at  sheriff's sale under a judgment against 
Harris. The defendants are his widow and children, and 
claim l o  hold the land under an assignment of homestead 
made in his lifetime. 

Tile judgment founded on a note given i n  1861, was ob- 
tained i n  March, 186'3, and docketed on the 10th day of the 
same month. Execution issued and was placed in the 
hands of the sheriff who endorsed thereon as follows : "I 
$lave this day levied t h i s j .  fa. on one tract of land situate, 
$c., containing 181 acres more o r  less-levied on as the 
property of Andrew J. Harris, March 11th) 1869." A se- 
turn was made to August term, 1869, as follows : " Satisfied 
in  part by the sale of one tract of land described i n  levy on 
back, wbich land was sold to the highest bidder for cash, 
$c., at which time and place Benjamin Wyche became the 
Bast and highest bidder," &c. 

The  deed to plaintiff was executed on the third day of 
July, 1869, and after reciting the ,judgment and execution 
against the said Harris, and the levy and sale by the sheriff, 
i t proceeds as follows: " I n  consideration 'of the premises 
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and  the purcl~ase tnofiey paid, Rc., tile said Moore, sheriff 
as aforesaid, Iiath bargainctl and sold ?Into the said Wyche 
and his heirs all the rigllt, title a n d  i~ltereqt of the said S n -  
drew J .  Harl is  as aforesaid in  a n d  to the said following tract 
of land levied on as aforesaid, situate, <kc., containing 131 
acres more or less. l h i s  l a d  is  sold by the shei.<f subject to the 
~ iy11t  GI the said I2arri.s to a l~on~estcatl the,.civ,." To have, Bc. 

I n  the court below a trial by j ~ r y  was waived, and  all 
tlie i sue s ,  whether of law or fact, submitted to the finding 
ftnd determiriation of the judge. 

I n  ncic!ition to the docurnent:iry proofs above referred to, 
i t  was s i~own in  evidence that previous to the sale by the 
sheriff a liolnestead covering the whole of the  tract had 
been set apart to Harris, upon his petition to a justice of 
the peace, ant1 one Jones testified that as deputy sheriff he 
made the sale of the land, and that the same was sold sub- 
ject to the rigllt of Harris to a homestead therein. It was 
fur the^^ in evidence that  the land was worth from $550 to 
51,000, and the amount bid by the plaintiff and paid to the 
sherifl' was $95. Judgment for defendant, appeal by 
plaintiff. 

JIessl-a. Gillinnz R. Gntlivg, and J. T.V. Hugs, for plaintiff. 
Jh.. 8'. 11. Y o u y ,  for defendant, cited Xlheppcwd v. S h p -  

son, 1 Dev., 2-1-4 ; Uanxt l  v. Richardson, 76 X. C., 420 ; I<niykt 
v. Lwb, 2 Dev. & Bat., 133 : Hodp v. Hou.ston, 12  Ired., 108 ; 
,Jacksm v. Jockson, 13 Ired., 159 ; Clarke v. Trazoick, 5(i Ga., 
350; and contended that I'dmer v. Gilee, 5 Jones Eq., $5, 
and  G'rccr~ v. EutI~erj-ccrrl, 2 Ired. Eq., 122, (cited for plaintiff) 
did not apply to this case. 

IZvsr~s,  J,, after stating tlre case. I l is  Honor, as we infer, 
(though the statement as to this part of the case is by no 
means as clear as i t  shoul~ l  have been) found as a fact, that 
the sale was made subject to the homestead asZallotted to 

7 
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the defendant in the execution, and that the sheriff's deed 
was intended to convey only his reversionary interest i n  the 
land. 

These findings are conclusive alike upon the parties to 
the action and this court, and being so, we cannot perceive 
h o ~ r  the case differs from that of Barrett v. Ricltadson, 76 
N. C., 429, in which i t  was said that where land is sold a t  
execution eale " subject to homestead," the purchaser takes 
it wit11 the encumbrance-even though the debt be oilc 
against which no such homestead right exists, and in the 
absence of' all direct authority on the point, it would seem 
that reasoning on general principles must lead to a like 
conclusion. 

A sheriff sells not by virtue of any property in  himself, 
but as the mere instrument of the law, and his deed cnn 
convey just that wliicll was actually sold and no more, and 
the rule that deeds are taken most strongly against the 
makers does not apply to it, for wl-~icl-I see Inight v. Leak, 2 
Dev. h Bat., 133, and the other cases referred to in the care- 
fully prepared brief of defendant's counsel. 

I t  is very true that the sheriff is presumed to sell the 
whole interest of the defendrnt in  the execution, and when 
he does so and makes a deed accordingly, it will effectually 
convey every such interest, even tliougii not wit l~i :~ the con- 
templation, or knowledge of the oficer at  the time. But 
when he expressly limits the interest sold, and is under- 
stood to do so by persons present, i t  would be most unjust 
to hold that a greater interest passed. 

No error. Affirmed. 
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ANN E. GEORGE v. D. P. IIIGH. Adm'r. 

Husband and Wife-Contracts. 

1. I n  a snit brought by a wife against the aclministrator of her deceased 
h n i l ~ ~ i l d  for money "advanced xnd lent " to him dnring the coverture, 
where the n~arriage took place since the adoption of the constitr~tion 
of 1863; B e l d ,  that  t t e  contract between them mas not inconsi~tent 
with public policy, and therefore vdid,  the making thereof not being 
prollibitecl by the act of 1371-73, ch. 193, and that the action could be 
maintained. 

2, Tl:e policy of the courts in respect to the  enforcement of contracts of 
a h ~ ~ s b a n d  with his wife, based upon valuable consideration, cliscussetl 

:Low v. Cox'rs ,  G i  N. C.,  70G ; Kkkman v. Bonk, 77 N. C., 394 ; Dultc 
v. Ilbzcng, 70 X. C., 450; Kee v. V a ~ s e ~ ,  2 Ired. Eq., 553;  ?licKinno~a 
v. XcDoliald, 4 Jones Erl, 1 ;  Smith v. Smith, Winst. Eq., 30, cited. 
conlrnented on and approved.) 

CIVI~, ACTION, heard on complaint and demurrer a t  Fall 
Term, 1880, of COLUMBUS Superior Court, before Avery, J. 

Tile domurrer was sustained and tile plaintiff appealed, 

$IT. D. J. Devane, for plaintiff. 
Messrs. kV. H. Pace and J. TV. Elli:, for defendamt. 

RUFFIS, J. The issue in this case is altogether one of 
law growing out of the demurrer of the defendant to the 
@omplaint. 

The complaint alleges that the plaintiff being the wife of 
tile defendant's intestate, a t  several times advanced and lent 
to her husband divers sums of money, amounting in the 
aggregate to some $2,700, no part of which has been paid. 

The defendant assigns as grounds for his demurrer: 
1. That  as it appears on the face of the cpmplaint, the 

plaintiff was the wife of the defendant's intestate, a t  the 
%ime the alleged advancements were made, and i t  does not 
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n p p a r  that the amounis advanced mere to be repaicl, or 
that  said intestate accepted the same as a l o m  and agreed 
to relpy them, or that  they were advanced for his benefit, 
and not the nlutual benefit of both Iiusbaud and  wife, and 
for the support of tlreir farni!y, the action callnot be main- 
tailled. 

2. Tha t  the plaintiff has not the legal capacity to sue thc 
administrator of her intestate husband for money, or on 
account of business transactions between them during CC- 

verture. 
3. That  the complaint does not state facts suBcient to 

eo:~stitute a came of action. 
Upon tlie authority of the case of Loye v. T h e  Go7,~niis- 

zioners of C.$athnm, 64 N. C., 706, we shall have to disregard 
tho defe~dant ' s  last ground of demurrer, since it  fails to - 

specify any  particular objection to the complaint. 
As to his first ground of objection, i t  does not seem to us 

to be true in  po i~ l t  of fact. The language of the complaiiit 
is that  t l ~ e  plaintiff a d v a m d  and lent to the defenda~it's in- 
testate a sum of money, ctc., and tlais in  common accepta- 
tion is equivalent to saying ttlab he accepted i t  as a lo at^ 
under a n  agreement to repay. Webster defines the verb 
lerd to mean, " to grant a thing to be held on the condition 
that  its equivalent in kind will be returned-as to lend money.'7 
I t  must be observed, too, that tlie denlurrer admits ihe t r u t l ~  
of her allegation that  she did so advance and lend him the 
money. 

As expressed, we suspect, the second specification goe: 
Isc~oncl the real meaning of the draughtsmen, as i t  will 
11a;clly be contended, we suppose, that a widow is ivithout 
nl i  legal capacity to sue tlle administrator of her  dec~ased 
husLand, on account of any transaction that may occur be- 
t ~ ~ c e n  them during her covertnre. I t  most therefore Iiave 
been intended to raise the question as to the p1aintifl"s ca. 
pacity, not to sue her husband's administrator, but  to rnalte 
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the contract alleged with her husband while living, and 
which i t  is the object of her action now to enforce. I t  was 
zo treated by MY. Pace in his well considered argument for 

I tile defendant, and we will collsider it in the samc light. 
As the effect of the plaimtiff's contract wit>h her husband 

is not to charge, or pervert any part of her real or personal 
estate: her case does not fall within the act of 1871-2 (Bat. 
Rev., ch. 69,s 17,) which forbids her entering into any such 
contract without the written assent of her husband, for as 
said in  I<irkrnan v. Bank of Greensboro, 77 N. 6., 394, that 
statute, like the constitution, was intended merely to restrict 
a wife's power to conzey or charge her estate, and in no wise 
to deprive her of the power to receive or acquire property 
Independently of her husband's consent. Her capacity to 
make such a contract as the one sued on with her husband, 
depends therefore upon the law as it stood originally or as 
modified by some statutory provision other than the one 
just referred to. 

At  the common law the husband end wife were regarded 
as so entirely one as to be incapable of either contracting 
with, or suing one another, but in equity, i t  was always 
otherwise, and there, nlany of their contracts with each other 
were recognized and enforced. I n  the case of Duln v. Young, 
70 N. C., 450, a contract between husband and wife made in 
1842, under which he sold her land and put the proceeds in 
another tract, promising to take the title to his wife, but in- 
stead thereof taking i t  to himself, was given force and effect 
after his death, and his administrator was not permitted 
to sell the same, though urged to do so by creditors. And 
so in the case of Kee v. Vusser, 2 Ired. Eq., 553, i t  w:~s held 
where a husband had given to his wife what nloney she 
could make by her own industry and the sale of the pro- 
ducts of their own dairy and garden, and she had irlvested 
the sarne in the purchase of a tract of land, that  the sarne 
could not be sold a t  .the snit of the husband's executor, for, 
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say the court, it is the docf,rinelaid 'down by courts of equity 
in modern times that a wife can acquire separate property 
from her husband, when the gift is made clear by some ir- 
revocable and distinct act of his, and the fact that the hus- 
band had himself, a t  times, borrowed the money of his wife, 
though without giving any bond or written acknowledg- 
meat  therefor, was taken, with other acts and declarations 
of his to be of sufficient significance to confirm her title to 
the land. 

I t  is true that in the later case of McEinnon v. McDonald, 
4 Jor~es Eq., 1, i t  was said that such a gift from husband to 
wife mould not be good against the creditors of the former. 
But that was upon a distinct g r ~ u n d  allogether, and because 
as to them i t  was fraudulent, being voluutsry, and the case 
of Icee v. Vasscr is expressly referred to, and distinguished 
from the one then under consideration. And in the case 
of Smith v. Smith, Winst. Eq., 30, where under a n  agree- 
ment with her husband, similar to that nude  in the case of 
Dula v. Young, the plaintiff had joined in a sale of her land, 
and permitted her husband to receive the purchase money, 
he  subsequently purchased another tract intending to have 
the same conveyed to his wife, but died before doing so, i t  
was held that the wife, though she could not have her par01 
contract with her husband in  regard to the land specifically 
enforced, was still entitled to recover from hie  administrator 
the proceeds of her land. And the decision goes upon the 
express ground that courts of equity will enforce contracts 
o fa  husband withhis wife based upon valuable consideration. 

These cases have not been referred to bec.ause they have 
any direct bearing upon t h e  plaintiff's case, for b e i ~ ~ g  a 
plain action of assumpsit, hers must depend upon the law 
as distinguished from equity, but they have been cited be- 
cause they serve to show the poliy of the courts of nloderi~ 
times in regard to this fiction as to the unity of perso11 and 
their readiness to dispense with it on account of its tendmcj.~ 
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GERGE n. HIGH. 

oftentimes to defeat real justice and disappoint the most 
generous in tell tions of husbands. 

By reference to the original act of 1871-2, i t  will be seen 
that  the contracts which a married woman may make are 
classified under two heads. ( 1 ) Those wllichlshe may make 
with strangers, and which are required to be with the writ- 
ten consent of her husband in case they affect her real or 
personal estate, and ( 2 )  those which she may make with 
her hnsband. Under the latter it is provided that no con- 
tract Between husband and wife made during coverture shall 
be valid to effect her real estate for a longer time than three 
years, or to impair the capital of her personal estate for more 
than three years, unless the same shall be in  writing, and 
proved as required of conveyances .)f her land, but that  all 
other contracts between them not inconsistent with public pol- 
icy shall be valid. Act 1871-'2, ch. 193, sec. 17, 27, 28. As 
i t  cannot be pretended that the contract of the present plain- 
tiff with her husband can affect, either her real or personal 
estate in the sense of the statute, and as it is consistent with 
what we have just seen to be t l ~ e  long established policy of 
the law, it mould seem to follow necessarily that i t  must be 
valid. 

By n further provision of the same statute ( §  29) the sav- 
ings of the wife's separate property are secarecl to her, so 
that if the husb:~nd receive and use the same without objec- 
tion on her past, che law will imply a promise to repay, and 
hold him to account therefor, provided the action be begun 
within a prescribed time. If so, then how can it be doubted 
that an express promise to pay on his part will be valid ? 

Wl~ether  he  could be held to account in  ease his receipt 
and  use of her income were done with her knowledge and ex- 
press assent we do not decide, but are inclined to the opinion 
that the law in that case- would imply no assutnpslt and that 
nothing short of a positive agreement on his part to repay 
would suffice to charge him or his estate, especially if used 
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for their mutual comfort, or the maintenance of their chil- 
dren. Of course it will be understood that we have been 
speaking with reference to marriages contracted since the 
adoption of the constitution of 1868. I n  the case of the 
plaintiff here the marriage occurred in 1875, as admitted by 
the demurrer. 

We think therefore that His Honor in the court below 
erred in  sustaining the demurrer and that  the same must be 
overruled. Let this be certified and the cause rernanded 
to the end the defendant may answer if so advised. 

Error. Rewrsed. 

Mr. IT. DAIL and  others v. SARAH W. SUGG. 

Ejectment-Ewidem- Lost Records. 

In ejectment, the plaintiff clntmed under exccution sale and sheriffs deed, 
and the dePend;lnt under a homesteacl al lotment;  Held, 

(1) I n  order to  show that the land was ~ ~ o t  esempt  from execution, it is 
con3petent t o  pyove by the plaintiff in tlw ji~clgrr~ent on which the cxe- 
cution issnetl, the t ime when the tlcbt waq co~~trsrtc,cl, (witboat prodnc- 
ing the evitlrnecs thereof ). as  an  iwkpeutlent fact ;ind colhteral  to the 
contract, which was between other persons t l ~ s n  tlne parties to  this 
suit. 

( 2 ) Where thc loss by fire of the execution uncl~.r which the slleriff' sold 
mas shown, enti-ies in t h e  jr~cf,vmcnt do~:liet of the levy, sale, $c , may 
be  admitted and prove& by t he  clerk who made the entries, ns second- 
a ry  evitlenee of the contents af the exccution. And in snsh cases the 
recital i n  the sheriff's cleed is p ~ i n a a  fadc evidcuce of the existence 
alltl validity of the execution. Bat. Rev. ch. 11, 4 sec. 19. 

Oates v. Kendull, 67 N. C. ,  241 ; Brein v. Allison, GS N. C,, 412 ; State 
Corpening, 10 Ired., 5S, cited and approved,) 

CIVIL ACTION to recover the land tried a t  Spring Term, 
1851, of Greene Superior Conrt, before Graves, J. 

The plaintiffs claim title to t,he land in coiltroversy a s  
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heirs of Army E Suggs, and a deed from TV. N. ~ a 3  to her  
and a deed from the sheriff of Greene county to xiid Dail. 

T h e  defendant c la iu~ed the r ight  to hold po,csession of the  
land as widow of Joslah Suggs, to whoun the land had been 
a l l o l t d  :is a homestearl by proceq.dings for that  purpose had 
before a justice of the peace and freeholders. 

In support of their title the  plaintiffs ozered in  evidence 
the judgment docket of Greeue superior court arid three 
judgments of a jastice of the peace of said county there 
docketed on the  12th March, lSG9,in favor of 5. F. Freemau 
a g n i n ~ t  Josiah Suggs, the  husband of t h e  d ~ f e n d a n t .  They  
also oBered evidence showing tha t  the  execution under 
which the sberiff sold the land i n  dispute had been destroyed 
by fire with the  court house i n  the  year 1873 or 1876, and  
that  tlle judgment docket which had been preserved from 
the fire showed that executions had been issued to the sher- 
iff of Greene on the judgments of Freernnn agaiust Josiali 
Suggs, and a n  entry  of a levy and sale of the  land in dis- 
pute under execution. TO this evidence the defendant ob- 
jected on the ground that  the  entry  on the docket was not 
i n  the  handwri t ing of the  clerk. A witness was then in- 
troduced by the plaintiffs who testified that  he  was the  
deputy clerk of the  superior court, tha t  he  had no distinet 
recollection of copying tile returns, bu t  the  entry  was i n  his 
harldwriting in the  course of the  business of his office. 
There was no  other evidence of the  execution it] the  hands 
of tile sheriff, or its conlents. There  was evidence of a sale 
of the  laud by the sheriff and its purchase by Dail. 

T h e  defendant ohjected to reading the  s1lerifT's deed in 
evidence, but  the  objection was overruled and  the defendant 
exce;,teci. There  was a further exception to this deed on 
the ground of the uncertainty in  the  description of the  land 
conveyed, bu t  that  was abandoned in  this court. 

T h e  sheriff's deed contained the usual recital of the ese-  
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cution. the levy, advertisement, sale, and the payment of 
the purchase money by the purchaser, IV. H. Dail. 

To show that the land in controversy was not exempt 
from the execution by the allot~nerit of the homestead 
therein to Josiah Sugg, the defendant in t!je execution, the 
plaintiff introduced Freeman, the plaintiff in the judgnients 
upon which the execution issued, who proved that the debts 
upon which the judgments before the justice had been ob- 
tained were debts contracted before the Far ,  and that the 
evidences of the indebtedness were in the hands of the jus- 
tice who rendered the judgments. The defendant objected 
to this evidence, the objection was overruled and the de- 
fendant excepted. 

Verdict and judgment for the plaintiffs, appeal by de- 
fendan t. 

Jlessrs. TV. C. M?~nroe and Batfle & Mordecai, for plain tiffs. 
Nessm. W. T. Eaircloth. and Gilliam & Gathg,  for defendant. 

ASEIE, J .  The first exception taken by the defendant to 
the ruling of His Honor was to the admission of evidence 
to prove the time when the debts were contracted, upon 
which the Freeman judgments were rendered, without pro- 
duciug the evidences of debt. This evidence was compe- 
tent. I t  was not offered to prove the contents of the notes, 
but to establish the fact o f  the time of their execution. I t  
was an independent fact and collateral to the enforcetnent 
of the contract, which was between other persons than those 
who were parties to this action. Odes v. I<endaZI, 67 N. C., 
241 ; Brem v. Allison, 6s N. C., 412 ; Starkie on Ev  , 726 ; 1 
Greenl. Ev. 5s 90 and 285. 

The second exception was to the admission of the judg- 
ment docket showing the entry of execution issued and the 
return of the sheriff setting out the levy and sale, &c. The  
objection to the reception of the judgment docket came too 
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late, for i t  had been opered in  an  early stage of the trial 
wit l~out  objection; but the defeudant still objected to t he  
entries there made because they mere not in the handwrit- 
ing  of the clerk. This objection was fully answered by  t he  
testimony of one Sugg who was examincd as a witness for 
the  plaintiff and testified that  he was deputy clerk of the 
superior court of Greene county, and although he bad no 
distinct recollection of malting t he  entry, it was in his 11:~nd- 
writing, and was made i n  the course of the business of his  
office. The  entries were such as the I a w  required to he 
noted in  the  judgment docket. C. C. P., S 144 (2). They 
were made by a proper oficer in  the discharge of his duty 
and are presuined to have been entered under the direction 
of the court, wl~ose province i t  is to make its own record, 
and 110 other court can indirectly examine into the manner 
in which it  is made. State v. Corpening, 10 Ired., 5s. It 
was &own by the entries on the judgment docket that a n  
execution had  issued and tha t  there was a, levy and sale, 
Tllese recorded facts establish the  existence of the execution 
and its return to court w l~en  i t  became a record, and when 
i t  was shown that i t  had been lost or destroyed, i t  was com- 
petent to prove it3 contents by secondary evidence. L 
Starkie on Ev., 272 and notes 1 and 2. This evidence was 
furnis l~ed by the sheriff's deed, to the introduction of which 
objection was made by the defendant, but upor) what ground 
i t  is not made to appear by the statement of t l ~ e  case, and 
this objection forms the fourth exception of the defendant. 
The  exception was properly overruled by His Honor and 
the  deed allowed to be read. It recited with the ~ltmi)st 
particularity t h e  issuing of the execntion to him from the 
superior c o x t  of Greerle county in  the case of Frecnzav v- 
Josial~ Sicgy, its date, its exigence, the levy, advertiseinent, 
sale, the purchaser and  the price paid. The  caurt house 
having been burned and the execution which constitutec? a 
part of the records of said court having been destroyed, the 
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recital In  the sheriff's deed of the execction is made p i  i,nn 
f a c i e  widence of the existence and validity of the  exec:ltion, 
and is made to all intents and purposes binding and  did 
against a11 persons who mere parties to the execution. and 
against all persons claiming by, through or under +!:em; 

and i t  is declared that said deed may be read in any suit  as 
piinrrf'ncie evidence of its existence and validity. Bat. Rev., 
ch. 14, $5 19, 20 and 21 as amended hy the act of 187-1-75, 
d l .  234. 

The  defendant, for a fnrther ground of exception con- 
tended that the sheriff's deed to Dail was void on account 
of the uncertainty of the description, but this ob,jec" ~1011 was 
abandoned in  this court. There is no error. T h e  j u t l g -  

ment  of the superior court of Greene county tnuqt be af- 
firmed. 

No error. AFfiraned. 

q, A, VINCENT v. J. Do CORBIN.  

Eni~dlo~t l  mtd Tenant-Notice to quit-Practice. 

1. A tenant from yc,;tr to ycxr is t.ntitled to a written or ver%:ll notice to 
quit, to be given tllree naolltlls before the expiration of the c[lri.<nt 
year; a mere de11:;und for poasessiou is ineufHcient. But whwc tllo t d n -  

an t  tli:el:lin~s to   old :IS suell, a 11oti8:e to quit is not nccessnry :1!111 nncd 
not be provet1 i n  n sllinrntlry procee~ling in ejectment. 

2.  \Tllc,rc a t4~testiou of law is improperly left to  the jury :l11d t l ~ ~ y  decide 
it col~!.ectlg, Ihe rrrtlict cures the error of the court. 

:Gle , r !~  Y. R. A?. &., 63 X', C., 510; Ilencl v. Head? 7 JOUCP, 620, eitcd and 
approved.) 

*R~~i l i r l ,  J., 11ayi11g been of c ~ . ~ r l ~ s e l  dill naC sit c11 .the h~':~!.i~lg of this 
.case, 
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SUNVARY PKOCEEDISO in ejectment tried on appeal a t  
Spr~ng Te-rm, 1851, of ALAMAXCE Superior Court before 
AICIV, J. 

'rllis proceeding was cornmeneed before a justice of the  
j'e~tce to recover possession of a house and lot alleged to 
have been rented by plaintif7 to defendant w h o  held over 
after the  expiration of the lease. 

I n  his affidavit before the  jnstice, the  p!aintiff alleged 
substantially as follows: 1. T h a t  he was owner in fee simple 
of the  premises i n  dispute. 2. T h a t  the house a n d  lot were 
rented to defendant who becan~e  his tenant  on the  2nd of 
February, 1878. 3. That  the  tenancy has t e~miua ted .  4, 
T h a t  the  possession of the  premises has been demanded of 
the  defendant and refused by h im.  

T h e  defendant filed a counter-affidavit in which h e  de- 
nied the  first, second a n d  third a l l e g a t i o ~ ~ s  of the  plnintiff': 
affidavit a n d  admitted the fourth, but  denied the  r ight  of 
plaintiff to make demand, inasmuch as he  was himself i n  
lawful yossession ef the premises, and claimed them as  hie 
ovi'rl. 

T h e  justice having disposed of the  question of t e n p c y  
adversely to defendant, gave judgment for plaintiff a n d  the 
defendant appealed to the superior court. I t  was in proof 
on the  trial in  that  court that  the  plaintiff and his brother 
bought the  lot in  controversy in 1873 a11d held i t  a5 tenants 
i n  common unt i l  t,he 2d of February, 1873, when the plain- 
tiff by purchase from his brother became sole owner;  tha t  
the  defendant has lived on the land continuously since 1873, 
and rented from Joseph Vincent i n  the  Fear 1876;  tha t  in 
Yovember, 1878, the  plaintiff took from the  defendant his 
note for fifty dollars for the rent of tlte lot, which embraced 
the  rent  from the  t ime of his purchase in  February, 1878, to 
tile date of the  note, to wit,  November, 187s; tha t  the de- 
fendant was then living on the land and has lived there 
ever since and  still is in  possession; that  i n  April, 1830, the  
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plair~tiff made a demand of the possession of defeadant, and 
in  November following, made a similar demand which was 
refused; that on the 19th of January, 1881, the plaintiff 
brought an action against the defendant and recovered the 
rent in arrear up  to that date, and on the 96th of the same 
month instituted this summary proceeding to recover pos- 
session. 

The defendant insisted that upon the facts disciosed in  
the plaintiff's evidence he could not recover, and asked the 
court so to charge. H e  also insisted that the evidence? 
showed a tenancy from '"ear to year," and that the taking 
a judgment f i r  the rent due up to January 19th: 1881, was 
a waiver of any former trespass and demand of possessioli 
and a continua ti or^ of the former tenaucy, or the creation of 
a new tenancy beginning on the 19th of January, 1881, and 
required other demand before suit brought. 

The court refused to charge as requested, but told the 
jury " that if the plaintiff demanded possessiou on April 6, 
1880, and the defendant was his tenant, even from year to 
year, the plaintiff would be entitled to recover in an action 
brought on the 25th of Jahuary, 1851, under the landlord 
and tenant act, and the fact that he had recovered judg- 
ment for rent to January 19th would not necessitate a new 
demand for possession and thereby defeat his recovery in 
this suit." The defendant excepted. Verdict aud judg- 
men t for plaintiff, appeal by defendant, 

Mr. John FV. Gmhunz, for plain-ciff. 
Messrs. Scott & Caldwell, for defeadant. 

ASHE, J. The exception to the charge of the court was 
well taken. The instruction " that if the plaintiff demanded 

on April Gth, 1880, m d  the defendant was his 
tenant, even from year to j-ear, the plairitiff would be enti- 
tled to re~over ,~ '  as an abstract proposition is erroneous, A 
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tenant from year to year according to all the authorities is 
entitled to a notice to quit before he can be dispossessed, 
except in cases where he has disclaimed the relation of 
landlord and tenant, and a mere demand for possession like 
that  made on the 6th of April, ISSO, or in November follow- 
ing, is not the kind of notice which the law requires, but a 
notice to quit in the conte~npiation of the law is a written 
or verbal notification given by the landlord to the tenant 
that he  will require the possession to be surrendered a t  the 
e r ~ d  of the current year of the tenancy, expiring on the day 
when the tenancy commenced. And this notice must be 
given three rnonths before the termination of the current 
year. 

If nothing else appeared in  the case the defendant would 
undoubtedly be entitled to a venire de novo for misdirection 
to the jury. But i t  was an immaterial error which did not 
mislead the jury and therefore was harmless. For if a jury 
decide correctly a question of law improperly left to them 
by the court, the verdict cures tile error of the court. Glenn 
v. R. R. Co., 63 X. C., 510. The  jury we think found a ver- 
dict in consonance with the law of the case. 

The  tenancy in question here was clearly one from rear  
to year;  for when a party has obtained possession of prem- 
ises belonging to another, and the owner does any act from 
which a jury may infer that he intends to acknowledge him 
as his tenant, a tenancy from year to year is created by such 
act, and the party will be entitled to a regular notice to quit 
before he can be ejected. Tillinghast Adams, 107. But 
however well settled it may be, that a tenalit from year to 
year is entitled to the regular six months notice a t  common 
law and three months by our statute, there is another prin- 
ciple of law equally well settled, i. e., that where such a 
tenant sets his landlord at  defiance and doesian act disclairn- 
ing  to hold under him as tenant, this dispenses with the ne- 
cessity of notice to quit ;  as for instance, by attorning to 
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another, claiming the premises as his own, &c. Tyler on 
Ejectment, 223 ; Jackson v. TYI~eeler, 6 Johns Rep., 272 ; Jack* 
son v. Wlillillock, 3 db., 4212; Tilliaghast Adams, 119. 

I r e  have been unable to find ally adjudication upon the 
effect of a disclaimer set up in a plea or answer to an action 
or proceeding brought to recover the possession of the land 
alleged to be held by a tenant from year to year, for the reason 
we suppose that such questions have only arisen in actions 
of eject~nent where the plea was the general issue, and the 
defendant was not permitted to plead specially in bar in this 
action matters which in  most actions be required to 
be set up  specially; and consequently all such matters had 
ti, be given in evidence under the general issue. But in  n 
proceeding like this where the defendant sets up iii his 
counter-affidavit or answer the special matters, that the 
landlord Lns no title, that the title is i n  himself, and dis- 
clainx to hold the pren~ises as tenant, we cannob see the 
reason of a ru!e that will reqnire the plaintiff to give the 
regular notice to quit, I n  such case the disclaimer is stronger 
than if made in pais, and must therefore relieve the plaintiff 
of the necessity of proving a regular notice to quit. The 
defendant cannot be allowed to say, "I am not your tenant, 
but I claim the privilege of a tenant." As was said by Chief 
Justice PEARSOS in the case of Head v. Head, 7 Jones, 260, 
" one is not allowed to blow hot and cold in  the same breath, 
that  is, if he disallows the relation, he cannot aftercvards 
claim the privileges of a tenant." 

Under this view of the law as applicable to this case, we 
hold t :~ere  is no error, and the judgment of the sullerior 
court of dlamance is therefore effirmed. 

Xo error. AfXrrnerl. 
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A S N  E* GEORGE,  Guardian, v. D. P. HIGH, Adm'r, aud others. 

Guardian and W w d -  Pwties. 

One n h o  conducts a w i t  as guardian or nes t  friend of infants is not a 
party of record, but the infants t l ~ e n ~ s e l ~ e s  are the real plaintiffs; nor 
will any one who has an  interest in the action hostile to that  of the in-  
fants be permitted to conduct t l ~ c  same. 

(Branch v. GocZd~n, 2 Willst., 105 ; Falls v. Gunable, GG N. C., 455; N a s o ~ z  
v. LVcCo~mzck,  76 3T. C., 263 ; Wilson V. Hotlstoii, 76 S. C., 37'5 ; Walker 
v. C ~ o m d w ,  2 Ired. Ey., 478, cited and approvcd ) 

CIVIL ACTION tried at Spring Term, 1881, of COLUMBUS 
Superior Court, before Gudger, J.  

Tlie actiou is brought upon a bond given by Forney 
George as guardian of the infant relators. The  other de- 
fendants were sureties on the bond, together with Ann E. 
George, n-110 at  the time of its execution was the wife of 
said George, and is now the guardian of the said infants, 
and brings this suit in their behalf. I n  the complaint she 
alleges her incapacity, as a n~arried woman, to give the 
bond and insists that the same is void as to her. 

The defendants demur upon the ground that the plaintif'f 
Ann E. George, is one of the obligors in the bond and can- 
not, therefore, maintain an  action thereon, and also upon 
the ground that in the action brought as guardian she seeks 
relief for hereelf individually. The demurrer was suslained 
in  the court below, and the plaintiff appealed to this court. 

,Jfi. D. J. Dee1ane, for plain tiff. 
KO coullsel for defendants. 

RUFFIN, J. I t  has beeu decided by this court in several 
cases, and amongst the111 the cases of Bmzch v. Goddin, 2 
TTinston, 105 ; Fcdls v. Gamble, 66 Xu'. C., 455, aud illuaon v. 

8 
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,lkCormick, 75 N. C., 263, that  one who conducts a suit  as 
guardian, or next friend for infants is not a party of record, 
but  that  the infants themselves are the real plaintiffs. I t  
cannot be therefore that  the infant plaintiffs are to be prejn- 
diced, and their action dismissed becauqe of the peculiar 
relations of their guardian towards the subject matter of 
their action, and more especially in  a court of equity that  
disregards all technical rules wit11 regard to parties and 
only looks to see that all are  before the court, wllo3e inter- 
ests may be affected by the decree to  be made. At  the same 
time no court will permit any person who has an interest in 
the actiou hostile to tha t  of the infants to conduct i t  on their 
behalf-whether they be guardian or next friend; and  
the court below did right in refusing to proceed with the 
case in its present condition. And now though me reverse 
the order sustaining the demurrer, we direct that the case 
be remanded to the end that  a corllpetent and disintezested 
next friend may be appointed to protect the iaterests of the 
infiint plaintiffs. This was the course taken in the case of 
Jvulker v. Crowder, 2 Ired. Eq., 478 ; and  so too i n  the case of 
JJi'lsoi~ v. Houston, 76 K. C., 375, though in  the latter case it  
\+-as said inadvertently that the demurrer was sustained. 

Error. Case remanded. 

STATE ex re]. COSIMISSIONERS OF WAKE V. ALBERT RIAGNIX 
and others. 

I .  A referee under the code should report in writing all the testimony 
taken by him, and file copies of all  clocuments adduced in  evidence 
and considercd by him. 

2. Referees stionld exercise their own judgment in taking and mak- 
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i n g  np aceomts which they are required to  state; not merely 
adopt a statement ~nade by other partie3 ; and i t  s e e m  that the. items 
sl10111d be given in detail, and not einxplg the result of an aclju-t~nc~~t. 
of them. 

3 .  When exception is taken to the f'iilnre of n referee to report evidc~~ec 
the omission nlay be supplied by a11 order for its p r o d e ~ i o ~ ~ ,  if it tias 
beell preserretl in writing, but when it has not been so preserved, a 
re-committal of the report becomes Ilecessary. 

4. Where t l ~ e  court orders a compulsory reference to state an accouut, 
an appeal does not lie from :1n order re-committi~~g thc ~ c ~ p o r t  of the 
referee for the correction of error3 and irregulxrites. 

( State ex ,el. dc., v. Peebles ,  67 N. C., 97 ; Dizicerslty v. Lassife~, S3 N. 
C . ,  35; Cainv. Nzcholuon, 77 N. C., 411 ; iZicCmzpbel1 v. - ? I L ' I I I I c I L ~ ,  75 
N. C., 303; Buskee v. &ir!-,., 79 N. C., 51, cited and approved.) 

CIVIL ACTION tried at  Spring Term, 1881, of WAKE Supe- 
rior Court, before Schewk, J. . 

The action was brought on the official bond of defendant, 
Magnin, as treasurer of Wake county, and heard before His 
Honor upon exceptions to the report of a referee. Both 
parties appealed from the ruling below. 

igessrs. Qeo. H. Smw wad d'. R. Purnell, for plaintiffs 
Jlessrs. Hinsdale & &ve~eux, Fowle and Haytl:oocl, for 

defendants. 

SMITH, C. J. When this cause was before us upon the 
defendants' appeal from the judgment overruling their de- 
murrer (78 3. C., 186) it was decided that the action was 
brought by the proper relators and a cause of action suffi- 
ciently set out in the complaint. Answers were subse- 
quently filed, replication made thereto, and thereupon at  
fall term, 1877, the cause was referred to George V. Strong 

' I  to state an account," which order was modified a t  January 
term, 1879, by substituting S. G. Ryan as referee. At Feb- 
ruary term following one of the defendants, A. W. Shaffer, 
ct surety to the bond, withdrew his answer, and submitted to 
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judgment for the penalty thereof, to be discharged CHI pay- 
ment  of the  sum demai~ded by t l ~ e  relators and  the interest 
meanwhile a c c r ~ e d .  A t  the  succeeding term of t h e  court 
the  referee r ~ ~ a d e  his report, with the oral testimony heard 
iu which he  finds that  certain appointees of tile relators 
under their direction to exarnine t h e  books and  papers of 
the  defendant, Magnin, ascertained and reported his defaui t 
a t  $1,111.36, and that the referee, upon a n  examiuation of 
his voucl~ers,  finds the same to be correct, a n d  that  the 
interest thereafter accruing to Ju iy  9, 1879, ($338.92) is to 
be added to that  sum. Among tile depositions accompany- 
i n g  the  report is that of Magnin himself, who states tha t  he 
exhibited before those appointees all the  vouchers which he  
htts and  knows of 110 others, and of W. W. White, the  clerk 
of the board of commissioners, to the  effect tha t  lle pro- 
duced before the referee the  vouchers deposited by Magnil: 
in  his office. I t  does not appear that  a n y  one of them was 
rejected or any  objection made to i ts  allowance. 

T h e  court submitted to the jury the  inquiry whebl~er any 
demand was made on the defendant, Magnin, before the ac- 
tion commenced, to w11ich there was an affirmative r q o n s e ,  
and clecliried to submit a n y  other issues, 

Sumerous  exceptions were taken to the  referee's report 
by the defendants, some of which were disallowed, the  re- 
port  set aside and  the matter re-referred with directions. 
F rom so much of these rulings as are adverse to t h e  par- 
tics, plaintiffs and defendants, they respectively appeal. 

It is only necessary to notice the allowed exceptionssince 
the  result in  the  order of the recommittal would be i n  n o  
mnnner affected by a different determination of the  others. 
T l ~ e s e  assign in their support :  

4,. Tile ounis.jion of the referee to report i n  writing all the 
testiolo~ly heard and considered by him.  

3. Tile r:eglect to file copies of par t  of the records of tlic 
county commissioners, coilsistiirg of orders, accounts, vouclb- 
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a-s and other writings, which were offered in evidence by 
the contesting parties. 

4. Tile failure of the  referee to exercise his own judgment  
'in taking and making u p  his account. and  his adoption of 
tha t  made by the appointees of the  relators. 

6. T h e  inabili ty of defendants for want  of this informa- 
tion to frame explicit exceptions to  the  report, and to the  
admission and  rejection of evidence. 

I n  passing upon these exceptions his Honor was of opinion 
iha t  the  referee has not " stated an  account '' i n  accordance 
wi th  the  terms of the  order of reference i n  not setting ou t  
the  series of debits and credits of which i t  should consist, 
nor exercised his ow11 judgment in  making i t  up, and h e  
ru r t l~er  finds as a fact that  the  referee has not reported all  
the evidence which was before h i m  a n d  on all which he  
has acted. Thercnpon the order of re-reference was made. 

" I t  is a well seitled rule," says the court i n  Atate v. Peeblcs, 
67 N. C., 97, " that  exceptions to such reports must be made 
a s  n matter of riyl~t a t  the ~ o n r t  to which the report is made," 
a n d  the practice is again recognized and  sustained i n  Uzi- 
~ e ~ s i t y  v. Lassiter, 53 N. C., 38. 

T o  enable a par ty  to exercise the  r ight  intelligently i t  is 
necessary that  t h e  evidence and exhibits slloultE accompany 
the  report a n d  be open to the  examination of counse1. I f  
the  evidence is preserved the omission may'be remedied by 
an  order for its procluctisrt, and the costs, delay a n d  labor 
of a new reference avoided. When the  evidence is not in  a 
form admit t ing of its beiug afterwards transmitted, the  re- 
cornlnittd of the  report becomes necessary for a fair and  
proper hearing of the  matters in  difference. Gain v. iYiclz01- 
son, 77 N. C ,411. T h e  ruling of the  court that  the  order of 
reference required a detailed s t : ~ t e ~ n e u t  of the  items of the  
account, and  not the  mere result of an  adjustment of them 
seems to be sustained by the decisiou in  ~'ClcCn~npbell v. Ale- 
C~UWJ, 75 N. C., 393. 
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But apart from theqwstionof thesufficierncy of the reasons 
assigned for the action of the court in  setting aside the report 
and recommitking the matter of the reference, the order is. 
in our opinion within the soland discretion of tlle judge i n  
conducting the trial and is not the subject of appeal. 

I n  Bushee v. Surles, 79 N. C., 51. the report was returnecl' 
by the referee and exception filed by k11e defendant. On 
the plaintiff's motion and  without passing on the excep- 
tions the court set aside the report and having vacated the 
order of reference proceeded to try the cause. In answer t e  
an objection that he had not the power, a t  that stage of the 
proceeding to make the order, the court say : " We th ink  
he did have the pawer and that the exercise of h i s  discre- 
tion in  regard thereto is not reviewable in this court, as i t  is 
in  a certai~: class of references under C. C. P. " 

Tlle proper and orderly n-nethod of procedure in  actions 
against those who receive a n d  disburse the funds of others 
is first to dispose of such defences as  yo to defeat the ac- 
tion and may require the intervention of a jury, as the find- 
ings may be such as dispense with a reference and put a n  
end  to the suit. And if such reference is ordered by the 
court of its own motion or on application of one of the par- 
ties, as may be done in the cases specified in section 245, and 
i t  appears from the report that the moneys received have been 
kept and paid out as required by law and that nothiug is 
due, the plaintiff must fail i n  his action because there bas 
been no default in official duty. The  awarding of the jury 
tritli upon one issue without excepticm shows that the ref- 
erence, compulsory a s  we understand, was not intended to 
conclude tbe defendants fro111 maintaining any proper de, 
fense they may have to the action-notwithst~mdi~~g the 
order. 

This view of the case disposes of all exceptions of either 
party to the ruling of the court in the order of re-reference,. 
which neutralizes their force, as a new trial supersedes allt 
errors and isregularities which may have been comrnitte& 
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upon the  first trial. They will not come u p  again unless 
repeated. 

There  is n o  error and the judgment must be affirmed. 
Let this be certified that  thecause may proceed in  the  court 
below. 

No error- Aer rned .  

Where an  adininistrator dies without ]laving fully administered llis intes- 
tate's estate, n u  action will not lie by t l ~ e  next o f  kin for i l k t t i b~~ t ion  
against his atluninistratol; but  must be brought by an  adrniuistmtor de 
h i s  n o z  of the origiual intestate. 

(Lattcc r. Russ,  8 Jones. 111 ; Lat~sdel l  v. Winstend, 76  S. C., 366 ; State 
v. Johizstolr, S Ired., 331;  Stcite 8.  Urittdn, 11 Ireil., 110; Tuylor v. 
B~ooli,~, 4 Dey. & Bat., 243; good mar^ v. Goodnzun, 7 2  N, C., SOS, cited 
and approved.) 

CIVIL ACTION heard upon conlplaint and demurrer a t  
S p r i n g  Term, 2881, of WAYNE Superior Court, before 
Gruws, J, 

T h e  plaintiff i n  her  complaint alleged substantially as 
follows: T h a t  she is the  widow and  one of the  distsibutees 
i n  the  estate of Haywood H a m ,  who died intestate in the  
year  1868, and  Henry  B. H a m  qualified as  his administra- 
tor. T h a t  t h e  defendant W. F. Korriegay a n d  W. G. Hol- 
lowell were the  sureties to his adrx~inistration bond. T h a t  
t h e  plaintiff is also the  widow of H e n r y  B. H a m  with whom 
s h e  intermarried after the death of 11er first husband. Tha t  
11. B. H a m  settled the  estate of his intestate Haywood H a m ,  
a n d  made a final return to the  probate court showing a 
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balance in his hands of $5,586.29. That  this tjalance was 
due to her and Robert 13. H a m  and W. 13. R a m ,  the chil- 
dren of Haywood Ham,  as his next of kin,  the  olle thlrd, 
to-wit, $1,960.42 to each. That the two children haye re- 
ceived their distributive shares, leaving the distributive 
share due the plaintiff still unpaid. T11:tt Henry B. I Iam 
died April 15th, 1573, leaving a last wi l l  and testament 
from which the plaintiff dissented, and the defendant R. F. 
Iiornegay mas duly appointed and qualified as administra- 
tor with the will annexed. That  no administrator de b o n k  
n o n  on the estate of Haywood H a m  has bee11 granted, and 
that  a considerable personal estate has come to the hands 
of the defendant as :idministrator of Henry H.'Harn who  
died seized of a large real estate in said corinty. 

The plaintiff denlanded judgment against the defendants 
for the penal sum of $30,000, the amount of the adminis- 
tration bond to be discharged on paying $1,9G0.43 wit11 in- 
terest, &c. 

The  defendants demur to the complaint upon tile ground 
that it appears from the face thereof, 

1. That  there is a defect of parties, irl that, the adnlinis- 
trator de bonis n o n  of Haymood Ham should be a party 
plaintiff. 

2. Tha t  the plaintiff has not  the legal capacity to sue, she 
not being the administratrix de bonis n o n  of Haywood Hatn. 

3. That  the amount claimed by the plaintiff is her  distri- 
butive share in  the estate of Haywood Ham deceased, which 
retnairled in the hands of H. 13. Ham, (the defendaut Kor-  
negay's intestate,) as administrator of said estate unadmin-  
istered a t  the  time of his death, and the plaintiff sues as a 
distributee in the estate of Haywood Ham. 

The  demurrer was sustained by the court and judgment 
given against the plaintiff for costs. From which judgment 
the plaintiff appealed. 
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Xessrs.  Gilliant R. Gatling, and Faircloth, for plaintiffs. 
?To counsel for defendant. 

A s n ~ ,  J. This  suit is against the  defendant TIT.  F. Iior- 
nega9, administrator of H. B. Ham arid the  other defend- 
ants,  who are the  sureties on the official bond of said I I .  B. 
H a m  as administrator of Haywood H a m ,  deceased, to re- 
cover a distributive share in  the  estate of the said IIayn-ood, 
due  to the  plaintiff a: one of the  distributees as shown by 
the final account of said H. 13. H a m ,  as adn~inis t ra tor ,  re- 
turr'ed to the probate court of the  county of Wayne. 

There have been so marly adjudications in this state upon 
this 1,oin t, that  there is no proposition of law better settled 
than  that where a n  adrnini:trator dies without having fully 
administered the estate of his intestate, a11 action will not 
lie by the  next  of kill for distribution against his d l n i n i e -  
trator, but must  be brought by an  administrator clc bonis non 
of tlie original intestate; and  the reason is, there is no  
privity between the n e s t  of kin  of the intestate and the per- 
sonal repsesentative of the deceased a;lministr,it,)r, bu t  there 
is a privity between thetn and  au  administrator de bonis non. 
Laftu v. Rztss, 8 Jones, 111. 

An adn~inis t ra t ion is never complete so long as there a re  
debts uncollected or assets remaining in  the  hbnds of the 
administrator for distribution. I t  is the duty of a n  admin-  
istrator to collect the  assets, pay the expenses of his admin-  
istration, discharge the debts of his intestate, and  make a 
final distribution among the next  of kin  of his intestate. 
If an  administrator dies before this is done, his adminis .  
tration is unfinished and a n  admiliistrntor cle bonis no)[ must  
be a p ~ ~ o i n t e d  to finish his administratioil, and so on ucl in. 
Jiinitzuia, unti! a final and conlpleted distribution of the  estate. 
Lansclall v. IPiustead, 76 N. C., 366. 

T h e  facts i n  the  case of S t a t e  v. Johnson, 8 Ired., 33i ,  were 
very similar to those in this  case. There, one Baldwin died 
intestate, leaving a widow aud brother who were entitled to 
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his personal estate. Letters of administration were granted 
to one Bennett who gave bond, and after paying the debts of 
his intestate and the widow her third, had in his hands a 
considerable sum unadministered. Bennett died, and an  
action mas brought on the administration bond by the 
brother, to recover his distributive share, aaci Judge' NASFI, 
who delivered the opinion of the court, said : " The admin- 
istrator alone is recognized as legally entitled to the assets, 
and to him must the creditors and next of kin look. If he 
dies before these ends are attained, an  administrator de honis 
non must be appointed, and to him the like rights, duties 
and responsibilities attach, and so on as often as the repre- 
sentative dies without closing his administration, and the 
actiou at  law to collect the unad~ninistered assets must be 
brought in the name of the administrator de bonis non, 
aud not in that of the next of kin.  See also State v. Brit- 
ton, I1 Ired., 11d ; Taylor v. Brooks, 4 Dev. & Bat., 143; 
Goodman v. Goodman, 72 N. C., 505. I n  the case of Lands- 
dell v. JVinsleud, supra, Judge BYNUM said : " The rule is in- 
flexible that the next of kin cannot call for an account and 
distribution of an  intestate's estate without having an  ad- 
~ninistrator before the court." 

There is no error. The judgment of the superior court is 
affirmed. 

No error. Affirmed. 

E .  BELO v. E. SPACH. 

Statute of Limitation-Payment on Bond. 

Payment on a bond within ten years after it falls due by the a ~ s i p e c  in 
b:llllir~l~tcy of one of the obligors, repels the presumption arising from 
the lalxe of time. 

(Lowe v. Sowell, 3 Jones, 67 ;  McKeethan v. Atkinson; 1 Jones, 421 ; Eiam- 
lin v. Bamlin, 3 Joues Eq., 191, cited and approved. 
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CIVIL ACTION tried, on appeal from a justice's court, a t  
Spring Term, 1881, of FOR~PTII Superior Court, before Sey- 
WlOUY, 

Case Agreed-The following ere the facts: T l ~ a  aetiou is 
brought to recover the amount of a note of whicli the fol- 
lowing is a copy: One day after date we or either of us 
protnise to pay to F. Belo, the just and full sum of one 
hundred dollars for T. J. Boner for value received of him, 
as witness our hands and seals this 28th day of January, 
ISGO, (signed and sealed hy Isaac Tim, H. A. Holder and E. 
Spaugh.) 

That  some time i n  the year 1868 Tice went i n ~ o  k ink-  
suptcy, and among the debts sclleduled was Ohe foregoing 
note, and on the 24th of March, 1870, a dividend nns paid 
ko plaintiff, the payee, in  this action on said note by the as- 
signee of said Tice to the amount of seven dollars and sixty- 
two cents, and  on the 22nd day of May, 1872, another divi- 
dend of eight dollars and eighty-eight cents was lmid by said 
assignee, and this action viuscomaneuced (1.11 the 26th day of 
January, 1880. 

The defendant for his defence to the action relied upon 
the plea of payment and the statute of limitations, and his  
Honor being of the opinion that h e  payments by the as- 
signee of Tice rebutted the presumption of pay tnent arising 
irom the lapse of time, gave judgment fbr the plaintiff, from 
which judgment the defe:ldant appealed. 

Jfi. J. C. Buxton, for plai~~tiff .  
Mews. Wufsma & Glenn, for defendant. 

A s n q  J, The  only cjuestio~l presented fer our Jetertni- 
nation by this appeal is, whether the paymeut on a bond 
within tera years after it falls due by the assignee in bank- 
suptcy of oi:e of the obligors, will repel the presumption 
arising from the lapse of time. 
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T h e  boncl was due  on the 29th of Jannnry, ISGO, and 'rice 
went into bankruptcy, and  among t h e  debts e t ~ u m c r a t c ~  in 
his ~ c i ~ e d u l e  was t h e  said bond given Ly h i m  and the  otller 
obligors to Boner. 

Tliere were two dividends paid by the  assignee on the 
boncl to the  plaintiff, the holder of the  bond, tile one on the  
24th of Jfnrcll, 1870, and  the other 22cl of May, 1872. I t  bas 
been held i n  this state tha t  payments made by one of several 
obligors to a bond i n  the  absence of the other, before the ex- 
piratian of the t i u e  necessary to create the presumption of 
payment, will prevent such presumption from arisirrg, as 
?veil in respect of the  absent obligor, 8s of h im tha t  made 
the  png .~ne~t t ;  and i t  is the  case as to the  j o i i ~ t  obligors, 
when there are several w h o  are  sureties, as well as the  pr in-  
cipal ~ l i o  makes the payment. L o u  v. Soowell, 3 Jones, 6 7 ;  
,Ilck<ectl~nn v. Af1;inson 1 Jones, 421. 

And  in  Eanzlin r. Hcmli:~,  3 Jones Eq,. 191, it was decided 
t h a t  the payment of a bond within ten years by a n  a s s i p e e  
in btiiikrl;;)tcv out of the funds a n d  with the asseat of the  
obligor, repels the  presumption of pay lnent arising from the  
dength of time. 

KO error. Affirrwed. 

JAS .  7V. BACON, Ex'r .  v. JOHN BERRY, Ailnl'r 

1. A demrirrer to a compiaint in ;L proweding for ncconnl, allci ccttle- 
ment, wl~ich  : I W ~ ~ I I S  as  cause. that  a certniu justice's j r~ t lg~ucut  v a s  
clol mnnt  a ~ i d  t h t  plaintiff' had no right to  have the same d o c l ~ ~ ~ t ~ i l  ill 
the superior court, i s i~~sn f f i e i en to l~  tlaegror~ud of irrelevancy to defeat 
plaintiff's action. 

2 .  The statute ol limitatinns, relied om as a dcfenoe, milst be p l twlcd  ia 
the answer, m i l  not set  up by demurrer. 
( G ~ e e n v .  B, 12. Co, 73 N. C., 324, cited and approveil ) 
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PROCEEDING in nature of creditor's bill hewd a t  Fa l l  
T e r l i ~ ,  1881, of Orange Superior Court, before Gudgcr, J. 

Tliis was a creditor's bill, filed by the p!aiatiR against 
defendaut, as administrator of Isaac Holden, deceased, be- 
fore the  clerk of the  court under the act of 1Sil-'$2, ch, 
213, for an  account and settlenient of the defendant's ad-  
ministration, and  for payment of a judgment which plain- 
tiff's testator, Duncan Garringtoo, had recovered before a 
justice of the  peace against the  defendant's intestate. The 
summons was dated March 4, 1881. 

T h e  complaint alleged : 1. T h a t  on tlle 10th of August,  
1878, Duncan C a r r i ~ g t o n  obtaiiied a judgruerlc before a jus- 
tice i n  Orange coulity against John T. Lyon and L a a c  
Holden for sixty-one dollars a i t h  interest and custs. 2. 
T h a t  a transcript of the  same was docketed i n  the superior 
court, on the  31st of January,  1879. 3. Tha t  Hnrr ington 
was dead, and  the plaintiff had qualified as l ~ i s  executor, 
4, T h a t  Holden was deadland the defendant was 111s admin-  
istrator. Judgment  was denlanded that  defendant come to- 
a n  account of his administration, and pay to plaintif'f the  
arnonnt due upon said judgment out of the personal estate, 
if suficient,  but if not, tha t  proceedings be taken against 
tlie heirs to subject the  lands, &LC. 

T h e  defendant demurred to the  coiuplaiut t ~ n d  assigned 
as  grounds therefor : 1. T h a t  said j udgnlent being rendered 
on the  10th of August, 1872, was dormant  after oue year, 
and  the plaintiff had n o  legal r ight  to issue execution after 
August lo th ,  13'73, nor  to transfer the same to the  sur)erior 
court and have it docketed, unless lie had sbtw~l~ecl a ilew 
j u d g ~ n e n l  thereon ; and it appearing from the c o l n p l s i ~ ~ t  that  
t h e  transcript was obtained on tlic 31st of January,  1579: 
t h e  defendnnt insists that  the  judgment was not legally 
docketed i n  the superior court. 2. As appearo froin the  
complaint, ruore than  seven years have elapsed from t h e  
rendition of the  judglneut to the  bringing of thid actlou. 
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Upon the hearing, the court adjudged tbat the demurrer 
he sustained and the action dismissed, and the plaintiff ap- 
pealed. 

H r .  Joh3 TP. Graham, for plaintiff. 
JIr. Isaac fi~lrrayhorn, for defendant. 

ASHE, J. This proceeding is i:1 the nature of a creditor's 
Sill, filed uader  the act of 1871-'72, ch. 213, and is for an  
account and settlement of t l ~ e  estate of the defendant's in- 
testate. 

The matters set u p  in the first @lame of the demurrer 
are insufficient to defeat the plaintiff's action. Whether 
the judgn~ent  was dormant and the defendant ha3 no right 
t o  issue execution thereon after the 10th day of August, 
1873, or had no right to have the judgment transferred to  
the  superior court and docketed, are queslions totally irrele- 
vant ;  and for that reason, that clause of the den lu r r e~  
should not have been sustained, 

And the second cause of demurrer is not less untenable, 
for the cause assigned is that more than seven years have 
elapsed from the rendition of the judgment to the bringing 
of the action, I t  i:, in fact a plea of the statute of limitations, 
which must always be pleaded in the answer. It is an  ob- 
jection that can never be taken by demurrer. Greea v. R. 
R. Go., 73 N. C., 524. 

There is error. The  judgment rendered below must be 
reversed, and this must be certified to the superior court of 
Orange county, that  a procedendo may be issued to the pro- 
bate court for that county. 

Error. Reversed, 
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GUILFORD FLEJIMIXG v. J. 31. FLEJIXING, Sclm'r. 

Statute of Limitat iom-New Promise hg Administrator. 

Plaintiff commenced action in 1879 for ,services rendered in IS75 to  de- 
fendant's intestate, and, to repel the plea of the statute of lirnitationa, 
testified tha t  in November, lSi.7, he told thc administrator that the de- 
ceased owed him $56 ; t l ~ a t  the acln~inistrator never said whether he 
no11ld pay i t  o r  n o t ;  that  this was repeated several times, but that the 
adminstri~tor persisted iu s ~ y i n g  nothing : I le ld ,  

(1) Tha t  plaintiff's claim was barred by the stntu:e of limitations ; 

!.?) Tha t  w l ~ a t  occurred between the parties mas not such a recognition 
of a subsisting claim as would repel the bar of the statate, and even if 
it were, would be ineffectual nnless in writing, under section 51 of the 
Code. 

( 3 )  Tllat plnintiff"~ claim derived no aid from the act of 1881, ch. 83, al- 
luwiug to adnlissions of ;idminis:r:~tors and executors t,he effect of a n  
action conlmeucetl in l~ reve~ l t i ng  the operatiou of the statute of limi- 
tati0r.e. 

( Fall 1,. Sher~ill .  2 Dev. & Bat., 371 ; Oates v. Lilly, 84 N. C . ,  613 ; ~ 1 1 1 ~  
v. Darde71, 83 K. C., 237 ; Hawkins  v. Long,  74  N. C., 781, cited, tlis- 
tinguisl~ed autl approved.! 

CIVIL ACTION tried on appeal at Fall Term, 1880, of '/YAI;E 
Superior Court, before Graves, J. 

This  action commenced before a justice of the peace 011 
April 25, 1879, and carried by appeal to the superior court, 
is founded on contract to recover the value of work and 
!aboralleged to have been rendered to Lernuel Mitchell, de- 
ceased, the intestate of defendant, in  the year 1876, previous 
to his death. The defence was a denial of the indebtedness 
and the plea of the statute of limitations, The  evidence 
relied on to remove the bar of the statute was that of the 

who testified as f'ollows : " Shortly after the ap- 
pointment of the defendant as administrator of Lemuel 
;Clitchell (shown to have been on November 24, 1Y75), I told 
the defendant that Mr. Mitchell owed me $56; he never 
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said that he would paj7 it or that he would not pay it. I 
went to him a time or two, two or three times afterwards. 
H e  would not say much about it, but never promised to pay 
or said that he would not. IZe said nothing. Mitchell and 
myself had a settlement the first part of the year that he 
died, and I owed him eight dollars which I have never 
paid." The defendant insisted, and asked the court to in- 
struct the jury, that there was no evidence of the defendant's 
admission of the claim. This was refused and the jury 
were directed if they should find that  " the work was done 
in 1873, suit brought in  April. 1879, the plaintiff would be 
barred of his action, unless the plaintiff presented his claim 
in a few weeks after defendant was appointed administrator, 
and thereafter and it was then admitted, the plaintiff would 
not be barred, but if i t  was denied, he would be barred." 
The jury returned a verdict in favor of the plaintiff, and 
froln the judgment thereon the defendant appealed. 

N r .  A. ili! Lewis, for the plainriff. 
flessrs. G. T? Strong and W. H. Pace, for defendant. 

SMITH, C. J. There are exceptions to portions of the testi- 
mony of the plaintiff, as incompetent under the proviso of 
section 343 of the Code, which we d e e ~ n  i t  unnecessary to 
consider, and confine ourselves to an examination of the 
rulings of the court in  reference to the instructions given 
the jury. 

I t  is quite plain under numerous adjudications, that what 
transpired between the parties is not such a recognition of 
M sul~sistinf; claim as repels the statute; and if i t  were, 
would be ineffectual unless i n  writing, under section 51 of 
the Code. I t  is equally well settled that the death of the 
debtor, after the cause of action has accrued, will not sus- 
pend the running of the statute to the cornpletion of the 
prescribed time. I t  s e e m  also that a distinct ackuowledg- 
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ment  and promise made by an  executor or administrator 
and based upon a sufficient consideration, imposes a personal 
liability upon the representative, but does uot take away 
the protection afforded by the lapse of time to the estate 
represented. Full v. Slierrill, 2 Dev. $ Bat., 371 ; Oates v. 
Lilly, 64 N. C., 643. The  action then cannot be maintained 
unless the running of the statute is arrested by the preseii- 
tation of the claim to the personal representative and his 
admission of the indebtedness of the deceased, under the 
recent legislation "concerning the settlement of the estates 
of deceased persons," (Bat. Rev., c11. 43,) upon whicll we 
understand the  ruling of His  Honor to have been founded. 
An examination of certain stctlons of tlie ellactrnent in  con- 
uection with its general scope aud manifest purpose, even in  
the  absence of express declarations of this import, leads us 
to concur it1 this interpretation of its meaning and force, 
a n d  we refer to some of the provisions which sustain the 
conclusion : 

Where a copy of the notice directed to be given by pub- 
lication (sec. 45, 47) is personally served upon the creditor 
of a deceased debtor, he  is required within six rnonths there- 
after to exhibit his claim to the personal representative, or 
be forever barred from maintaining any action thereon 
against such representative. See. 48. 

Upon its presentation, tile affidavit of the creditor or 
" other satisfactory evidence" of its validity and atnount 
may be demanded. Sec. 49. 

If i t  be doubted, the parties are authorized to agree to a 
reference, which agreement and the award thereon shall be 
filed in the probate court, subject to impeachment for fraud, 
error or irregularity. See. 50. 

If i t  be rejected by the executor, administrator or collec- 
tor and  not adjusted by reference, the claimant must sue i n  
six months after notice of rejection. Sec. 51. 

If aetion is brougl~t  when there has been no unreasonable 
9 
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delay in payment, the plaintiff is not allowed his costs Sec. 
54 ; May v. Darden, 83 fi. 42.: 237. 

Again, where a creditor's suit is brought (sec. 73) the per- 
sonal representative must on oath render to the clerk a list 
of " d l  claims against the deceased of which he has received 
notice or has any knowledge, with the na~nes  and residences 
of the claimants," and any who have failed to file evidence 
of their claims must be ~ot i f ied  by the clerk to produce it. 
Sec. 80. 

The clerk is directed to exhibit to the representative on 
the day fixed for his appearance "'n list of the claims 
filed in the office with the evidence thereof." Section 81. 

Within five days afterwards the defendant shall in writ- 
Ing specify the claims he disputes, and the creditor upon 
being notified of the objection  nus st thereupon file a corn- 
plaint based upon llis claim, and proceed as in an action 
begun by sumnlons. Section 82. 

Other creditors may exercise the right to contest the de- 
mand. Oates v. Lilly, s q r a  
A judgment, subject to certain exceptions, simply ascer- 

tains the debt. Section 95. 
But whatever doubts may have been entertained as to the 

meaning and force of these provisions, they are removed by 
the recent act, amending chapter 17, section 43, of Battle's 
Revisal, by adding these words : " But if tlle claim upon 
which such cause of action is based be filed with the exec- 
utor or administrator within the time above specified and 
the same shall be admitted by him, i t  shall not be necessary 
to bring an action upon such claim to prevent the ba r ;  pro- 
vided, that  no action shall be brought against the admin- 
istrator or executor upon such claim after the final settle- 
ment of said execator or administrator ; and this shall ap. 
ply to claims already filed. Act 1581, ch. SO. 

I t  is plain the facts of tbe present case are not within the 
purview of the law as previously existing or as modified by 
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this statute. The  plaintiff never presented his claim or any 
proof of it, hut  is content, upon a simple annopncement of 
its a~noi ln t  followed by no response from the defendant, to 
rest for a period sufficient to bar the recovery under the 
general statute of l in~itations, even if his cause of action had 
then first accrued. 

The  case is unlike that  of Hawkins v. Long, 74 X. C., Y81, 
in which a silenc acceptance of a rendered account agair~st a 
person is held to be evidence of its correctness, since here, 
the work was ilot doue for the plaintiff, and he may have 
had no personal knowledge or reliable information about 
the claim to call from h im an  admission or denial, and  
hence no inference of assent can be drawn from his failure 
to respond to charge the estate. 

If the claim had been presented in the form of a bill of par- 
ticulars, the plaintiff had the right to demand an  esplicit 
answer, and if refused, to enforce his claim by action, and 
perhaps urider the  recent enactment deem its cceeptance 
without remark as arresting the running of the statute. 

There was no evidence of the defendant's assent to the 
asserted claim, and the jury should have been 30 instructed. 
There is error in refusing. so to charge and t l~e re  must be a 
a~ew trial. Let this be certified. 

Error, C'eniw de nova* 

T .  EOIVERP and othel-s, ~ d m ' r s  v. WILLIAN PERRY. 

Aclministrators declared against clietributees upon a written contract 
without seal, conditioned for the refunding of their estimated shares 
in  the estate, if t h e  same be necessary for the purposes of adminie- 
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tration, and allege a deficit in the  estate by reason of the fact that they 
mere obliged to  take back eel tain property of the estate for ~vl~ie l i  the 
p~~rchase r s  IiM refnsc? to pay; Held ilpon demurrer, 

(1) Tha t  the foregoing constituted such special circzrmsta?zces, nnd mani- 
fested such diligence upon the par t  of the administrators, as justified 

them in rallhng upon the distributees t o  refull(?. 

(3) That  the benefit conferred by the receipt of the money was a suf i -  
cient consideration for the p~ mlise t o  refund. 

(3) Tha t  it was not requisite that the complaint should set forth an  "LC- 

count of the :~dministration." 

(4) That the sum dern,mtled trot; being i n  excess of two hundred dollnr;, 
the justice's conrt had jurisdiction. 

( 5 )  Tha t  it was immntel i d  as to  whether the return of the property by 
the purch:~ser to the administrator was before or after the eueeution ' 
of the paper writing by the distributees. 

( 6 )  That  as the instrument sued on was a sinlple contract. it was proper 
that the plaintilfsl~oulcl h a w  clemancled judgment for the exact amormt 
of his claim, and no more. 

Hcld f w t l ~ e ~ ,  That, the action being on a contrnct made prior t o  the 
adoption of the code, and the plaintifYs declaring in assumpsit and 
asking damages. there coold only be a n  interlocutory judgment and a 
writ of inquiry to  ascertnin the damages. 

(Runzpass v. Chambers, 77 N. C.,  357 ; State ex re1 , &c., v. AfcAleer, (i 

Ired., 633, cited and approred.) 

CIVIL ACTION, tried on appeal a t  Spring Term, 1881, of 
TYAICE Superior Court, before Sche~~cl;,  J. 

This  action commenced in  a justice's court, the defei~darlt 
being summoned to answer t h e  plaintiff's, complaint " for 
t h e  non .payuent  of the  s u m  of $68.50 due L g  account." 
Before the justice the pleadings were oral-the complaint 
being for the  non-payment of " $68.50 overpaid to defend- 
a n t  as N distributee j r i  the  estate of their intestate, William 
Geoplin, as evidenced by u refunding The defend- 
tlnt at first demurred, but upon his demurrer  b e i i ~ g  over- 
rulad,  wusnered, denying the debt, setting up a coutlter- 
claim, aud ple~tding the statute of limitations. After judg- 
ment  against h i m  in the  justice's court, the dzf'er~dant 
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appealed to t h e  superior court, aild wllen the  case was called 
for trial  moved to dismiss the  action for want of jurisdiction 
in the  justice's conrt. b u t  his rnotion~ was overruled. By 
deave of the  court the parties then filed written pleadings. 

I n  th&r coinplaint the plaintiffs a l l e g d  t h a t  after paying 
all the  debts of their intestate, they paid to the defendant, 
a s  one of his next of kin,  in  1567, the  surn of $150, the  de- 
.fendan$ then  "executing to plaintiffs n paper writing by 
whieh he bound himself to ~ c f ~ ~ n d  the soid .sum to plainti&?, 
provided the  same was called for by them as administrators." 
T h a t  by reason of their having certain property belonging 
d;3 t h e  estate, which they had sold, returned to them on a@- 
count of the  refilsal of the  puschasers to pay for the  some, a 
loss had  been sustained ; so Lhst, when their account was 
-taken before the judge of probate, i t  turned out they 
had overpaid the defendant t h e  sum of $68.59, sum 
h e  refueed to pay, ~ h o c g l i  demanded of him.  

T h e  defenddrat demurred, assigning as cause: 
1. T h a t  the  complaint does not set forth a cause of action, 

jn that ,  i t  does nett sllow special circil~nstances which would 
authoi-ize tke  plaintiffs to recover. 

2. It does not set forth t h e  nccouni of the  rtdrnil~istratiorm 
3f t h e  estate. 

3. I t  does not set forth what the paper n r i t ing  is- whether 
a b o l ~ d  or note, or the  date of it. 

4. T h e  court had 1113 jurisdiction of the  action. 
5. It does not, show whether the  property alleged to llsve 

been returned, was so returned before or after the  execution 
of the  paper writiog, or the value of the  same. 

8- I t  demands judgtnent far $68.59, a n d  not, t!:e amount  
of the bond. 

T h e  court overmlecl the  demurrer and  the clefen2arit ay- 
pealed. 
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RT-FE'IN, J. We think His  E o n o s  did r i g l ~ t  in overruling 
the demurrer. 

1. An administrator who volunt,arlly distributes the  es- 
tate amongst the  next of kin of his intestate, can not require 
them to refund unless he alleges and  proves the  existence 
of some special circumstances, such as acquit h im of all blame 
and  imputation of negligence, and may enable a court of 
equity to see that  i t  is riot consistent with the dictates of a 
good conscience tha t  the  loss should fall on him. H e  is re. 
q u i d  to b~ faithful, diligent atld discreet. But  tha t  h e  
should demand, when about to make distribution, refunding 
bonds from those in to  whoso hands t h e  estate is to pass, 
seems, according to all authorities, to  be accepted as  the 
highest evidence of good faith, diligence and discretion. 
T h e  very case, cited for the defendant, of Btbmpass v. Cham- 
beys, 77 N. C., 357, after laying down the general rule as 
above stated, speaks of the fact d his taking such a h a d  a s  
one of the special circurnstctnces which will entitle h i m  to  re- 
lief. And so i t  i s  with bhe case of Sihk ex rel. v. JloAleer, 5 
Ired., 632, also cited fop the defendant. 

I t  is true t h a t  i n  the case last referred to, it, was decided 
by this  court tha t  the  refunding bonds which executors s n d  
administrators are authorized by the statute to take in t h e  
name of the state, inure  solely to the benefit of the  creditors, 
and cannot be sued upon i n  the name of the  personal repre- 
sentative. But the  fact that the  law is so held, is the very 
reason given by Judge  DANIEL, who delivered the  opinion 
in  that case, why blle executor should have taken as well a 
bond payable to himself as a n  indeumity against loss. Ae 
the iristrument in  which this defendant promised to refund 
was executed to the  plaintiff individually, a n d  a s  the de- 
murrer  admits tha t  upon taking the  a.ccount of the  estate i t  
was ascertained lae hnd been paid too much, tile plaintiff 
must be entitled to recover, unless there be something to 
prevent i n  the ofher causes assigned, T h e  defendant s a p  
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tha t  the plaintiff should have set forth in theco~npla in t  the 
consideration upon which his promise to refund was based. 
Has  he not doue so in  the statement that having it? his 
hands after the payment of all  debts of his illtestate thesum 
of $150 due the defendant as a distributee, he paid the satne 
to him upon his giving hirn the paper mritilig sued o n ?  
This  surely was a benefit conferred, and must constitute a 
sufficient consideration. 

2. I t  was not proper that the cornplaiiit should set forth 
t he  " account of the administration." I t  states the fact that  
t he  result of taking the account was to show that  defendant 
had been advanced the suaii of $68 50, more than his full 
share of the estate, and that  was all on that point iQ should 
have stated. I t  is Ixver proper that pleadings should be 
encumbered with the statement of legal conclusions, or sf 
the  evidence to be offered in support of the party's claim. 

3. I t  is not stated in  the complaint that the paper writing 
was under sea1,aud the presumption therefore is that i t  was 
not. 

4. I t~a s tnuc l~  as the action is founded on contract and the 
sum demanded does not exceed two hundred dollars, the 
justice's court not orlly had jurisdiction of it, but was the 
only court known to our law that  did have it. 

,5. The  complaint seems to admit of but one construction, 
and  that  is, that the property alleged to have been returned, 
was in  fact returned after the execution of the paper writ- 
ing, but ~ v l ~ e t h e r  before o r  after is perfectly immaterial. 

6. As the ir~strurnent sued on was a simphe contract, it 
was proper that  the plaintiff should have demanded judg- 
ment  for the exact amount of his claim, and no more. 

As the action is founded on  a contract made prior to the 
adoption of the Code of Civil Procedure, i t  is governed Ly 
the law existing prior thereto, and upon the overruling of 
$he demurrer the plaintiff is entitled to his judgment. But 
as he decIases in  assampsit and  seeks to recover damages, 
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the judgnlerlt can only be interlocutory, and the amount of 
his dnn~ages must be ascertained by a jllry. 

Judgment of the court below affirmed and the demurrer 
overruled. Judgment for plaintiff, and the  cause remantied 
that there may be a n  inquiry to ascertain plaintiff's datn- 
ages. 

No error. Afirmed. 

Where the jury find that the r e b d d i n g  of a proposecl mill nncl darn 
would ovetflow and render useless the plaitltib's laud, antl injuie the  
health of his family, hnt that the mill 1%-ould be a public conveni~iice, 
pecuniary con~pens:ttion is all that  the plaintiff c&ri claiin, antl an  in- 
junction against s m h  erection will be refnsecl, upon the principle that 
private advantage must yield to  publie benefit. 

(Euson v. Perkins, 2 Dev. Eq., 3S, eited and  approved.) 

CIVIL ACTION tried at January Special Term, ISSO, of 
SAMPSON Suprrior Cowt, before Gilme~, J. 

This  action is brought to restrain the defendants from re- 
building a mill on a stream in Sampson county, known as 
the "Great Coharie." The plaintiff who owns a tract of 
land near the head of the stream alleges that  the defendants 
who own the tract next below his, contemplate building a 
mill, which when built will have the effect to pond the 
water and cause It to overflow and  render valueless fifty 
acres of plantiff's land t~ow worth five l~undred  dollars, and 
that i t  mill also be destructive of the health of hirnself and 
family, and render his place unrnarketable. The defend- 
ants admit  the ownership of the lands as charged, and tinab 
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they purpose erecting a mill on theirs, but  they deny that 
it will render valueless fifty acres of plantiff's land or  in- 
jure the health of himself or family. They also say that 
there had bee11 u mill at the place they propose to erect one, 
for a hundred years or more, until 1867, when it became 
ruinous and  was permitted to go down, and has not been i n  
operation since. 

The  issues involved were submitted to a. jury who found 
that  the  proposed pond would overflow and render valueless 
a portion of plantiff's land, and  that i t  would prove injuri- 
ous to the health of plaintiff and family; also, that  the mill 
would be convenient and useful to the community, and that  
the defendants and  those under whom they claim have con- 
tinuously and adversely kept up  a mill at  the place for more 
than  twenty >rears, exclusive of the time disallowed by the 
statute. 

Upon this finding the judge below dissolved the in junc-  
tion that had been previously issued in the case, and gage 
judgment against the plaintiff for costs, froni which Iie ap- 
pealed. 

Mr. E. W. Xerr, for plaintiff. 
Mr. J. L. Stezuart, for defendant, 

RUFFIN, J. The  allegations i n  the bill filed in the case of 
Eason v. Pe~kins, 2 Dev. Eq., 38, were in  every particular 
similar to those set forth in the complaint filed in this ac- 
tion, and the findings of the jury in the two cases in  sub- 
stance identical. In that case it  was held that  wllere the 
r ight  affected is clear or the i t~ jury  irreparable, the court of 
equity would interpose to prevent the  erection of a nuisance 
intended for mere personal gratification or  individual gain. 
But inasmuch as private right must always yieId to public 
convenience, when properly compensated for so doing, the 
courts would never interfere when the object sought was of 
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public benefit, unless the  private injury should greatly ex- 
ceed the  benefits to be derived therefrom; and tha t  the  
erection of a mill being a matter of public utility would not 
be enjoined merely because i t  affected the health of a single 
family or a few individuals. T h e  case itself has been rnany 
times expressly cited and approved, and the principle an-  
nounced still more frequently recognized and applied in  
other cases, and i t  must control our  decision in  this. 

There is no special circumstance shown to exist in  the  
plaintiff's case to make it a n  exception to the rule, and 
nothing indeed tha t  must not attend the erection of allnost 
every mill tha t  is built in  the  country. H e  is not without 
a remedy for every rnischicf tha t  can be done him by  the 
defendant's mill-a remedy that  the legislature, said to be 
" the  source of the  law," has declared to be adequate. T h e  
judgment of the  court below is affirmed. 

No error. Affirmed. 

Penal Bond-Justice's Jurisdiction-'' Sum Demanded." 

1. Where two parties, having agreed upon an  interchange of lands, 
execute a bond in the sum of four hundred dollars, conditioned to 
make title and give possession in pursuance of the agreement, and 
providing that in default of pcrformancc the disappointeil party may 
sue the other and recover the sun] of two I~~ir idred dollars ant1 all 
damages, the i n ~ t ~ u ~ n e n t  will be construed as a bond for the penal 
sum of four hundred dollars, to be void upon certain conditionq, and 
in case of non-performance to secure two hundred clollars and dam- 
ages. 

2. As the holder of such bond has no option but t o  take judgment for 
the full penalty, to be discharged upon the payment of t n  o hundred 
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3 1 0 ~ ~ 1 5  a. SAURDERS. 

CIVIL ACTION tried at  Fal l  Tern:, 1881, of WAICE Superior 
Court, before Gilnw, .J. 

T h e  suit w,zs instituted Sefore a justice of the  p u c e  to re- 
eover the  ~ ~ 1 1 1  of two hundred dollars. There n u s  juclg- 
ment  for p!aiutifF, m d  the  defendant appealed to the wpe- 
rior court v h e r e  the  case was disrm~issed or1 the  grou:ld t !~at  
the  juqtice hnd  n o  jurisdicfion, and  from this j ~ ~ l g ~ i ~ ~ i t  the 
plaintiff' appealed. The plaintiff and  defendant having 
agreed to a n  interchar~ge of lauds, e12tered into a written 
contract under  seal, which contract after recitizg the term: 
of their trade provides as  follows: " And the said parties 
hereby agree and bind tl~e~lzselces i n  a bond for four h u n -  
dred dollars, each to make a good title and deliver the  pos- 
session of said land within tiiirty days from the date here- 
of, a n d  if either of us shall fni! to cornply with the written 
contract, the  other party shall have the r ight  to sue and re- 
cover the  s u m  of two hundred dollars a t ~ d  a11 rkarnages, a s  
witness our  hands," kc.  

N r .  T, 111. A y ,  for plaintiff. 

X e s m .  A. M. Lewis and J H. RLews;xing, for defendant, 

RUFFIN, J. T h e  0131~ point involved is as to the jaris- 
diction of the  justice of t h e  peace before whom the plaiutiff 
brought his action. 

As we construe the instruinent, i t  is a, h7nJ  for four l l , x l l -  

dred dollars to be void on certain conditions-the condition 
being tha t  the  parties shall  make title to, a n d  deliver pos- 
session of their respective l a n d s .  or, i n  a s s  of default, 
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tha t  the pasty guilty thereof shall pay to the other two 
hundred dollars and damages. We give i t  this construction 
because under any  other that could he put apon it,  ail that 
is said about the four hundred dollars would be surpluqage 
and needless, and the law will never presume that parties 
cnntractiiig under their hands and scals intend a vaiva. thimg. 

I t  is clear that the four hundred dollars was never intend- 
ed of itself to be paid, and  if not, i t  could only have been 
meant as a penalty to seeure the execution of the contract 
as to the sale of the 1al .d~;  or in the event of a failnre as to 
that,  to secure the payment of two hundred dollars by the 
defaulting to the w i l l i ~ g  pasty. 

Such being the construction given to it, i t  comes absolute- 
ly  within the principle of the ease of Sfate v. Pmtev, 69 N, 
C., 140, and that  of State v. Bousseau, 71 N. C., 194, whereit 
was held that a justice could not entertain an action on a 
borld the penalty of which exoeeded two hundred dollars, 
although the damages elaimed for the breach thereof should 
be less than that sum. 111 the latter of the caees just cited 
i t  was held that the pe'rmlty of the bond, and  not the  dam- 
ages clnirned, is the sum demmded within the meaning of 
the constitution limiting tlie jurisdiction of justices of the 
pea&, and in HedgecocJc L.V. Da&, 64 N. C., 650, that the princi- 
pal of the bsnd sued on was properly the sam demanded 
within such meaning: and in hot11 cases i t  was said that 
the  question of jurisdiction could not be allowed to depend 
upon tlie claim made i n  the plaintiff's complain t, or in any- 
wise to 8uctuate according to the will of parties or subse- 
quent  circumstances, Suk must beJined a t  t h e  time of the 
contract made. 

This disposes of plaintiff's first p s i t i en ,  and as to his 
right to sue, not upon the bond itsdf,  but for his damages 
a n d  offer the boad, only, ir, evidence in support of' his de- 
mand  (which he says is his case) : 'That is exectly what, i t  
i, said i n  Dalton v. TYebster, S2 N. C., 279, he could not do,: 



for that,  the action rnzwt be brought on the bond, and the 
question of jurisdiction settled by its terms. 

The judgment of t11e su.perior court, disrnissinq plaintiff's 
action is affirmed. 

N o  el ror, Affirmed. 

I,. & S. STERNRERGER v. W, L. HBKT,EY :lnJ other;. 

Judge's Diacrefion-Appeala 

The dedsion of a judge below, either a t  chambers or  in te rm,  ilpon t h c  
question of the sufficiency of : I I ~  indemnity bond exeeutetl in eompli- 
met: with his order, is not reviewak~le on appeal ; .lo notice is I eq11iret8 
in such ewe,  nor is the judge concluded by the action of the clerk by 
whom he dirceterl the bond to be approved. The aet is ministerial a n 6  
the power exercised discretionary. 

~ P P E ~ L  from an order made at Chambers in W ~ c t e s b o r ~  
on the 31st day of January, 1881, ( i n  an action pending in  
CUMBERLAND Superior Court,) by Benrtett, J,  

The facts are as follows: The plaintiff applied to Judge 
Bennett a t  chambers on the 29th of December, 1880, for an 
injunction in  this case, and the judge made a n  order re- 
quiring defendants to appear before hiin on the 11th of 
January, 1881, and show muse why a:1 injunction sl~ould 
not be granted and a receiver appointed, and in the mean- 
time that defendants be restrained until the said :It11 of 
January. On that day the parties appeared, and his IIonor 
adjudged that Charles Glover, trustee in a deed of trust, 
made by defendant IIawley for the benefit of his creditors, 
give a bond in the penal sum of nine thousand dollars for 
the faithful perfortnance of the trust, and the security of 
creditors who were interested in the same. I t  was ordered 
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that  the bond be justified and approved by the clerk of the 
superior court of Cnmberland county, fcr the convenience 
of the parties, and that  athe restraining order originally 
ana-le i n  the cause be continued until the 31st of January, 
1881, and on the B t l i  of that  month, Glover tendered to  the 
clerk his bond in obedience to said order. The bond was 
justified by all the sureties before t he  clerk, except one who 
justified before a justice of the peace in the eounly of hlont- 
gomery;  and on this account a n d  because the tax list of 
Cumberland county showed that the property of oneof  the 
sureties was only worth $1,409 in  the year 1880, and  not 
being satisfied as to the worth of another one of the sure. 
ties, the clerk refused to accept the bond. From this ruling 
of the clerk t h e  defe~dentsappealed to the judge of the dis- 
trict (Judge Bennett) and gave notice to the plaintiffs'counsel 
tha t  they would submit a motion on the 31st of January,  
1881, to have the bond approved, and on that  day the 
motion was heard. One of plaintiffs' counsel wrote to the 
*judge saying he could not be present any day of the said 
week wlien the motion was heard, and another of their 
counsel wrote that he would not attend, a s  the leading 
counsel was compelled ti, be absent, but they both expressed 
a wish to be heard. The  judge of the fourth judicial dis- 
trict was to arrive in  saicl district by law on Sunday night 
following the day appointed for the hearing, and the resi- 
dent  judge must act,  if a t  all, during the week, Thereupon 
Judge  Bennett, afcer diligent inquiry into the  solvency, 
character and reputation of the sureties, adjudged said bond 
to be a substantial compliance with his order, and directed 
i t  to be filed in  the clerk's office i n  Cumberland county. 

From this order the plaintiffs appealed to this court, and  
assign as errors in the rul ing of the judge: 

1. I n  taking the boud which the c1e;k declined. 
2. I n  hearing the motion of the3 ls t  a t  chambers instead 

of in term time. 
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8. T h a t  the  action of the  court was taken without such 
notice as the  law requires of said motion. 

Jlr. J. C. McRae, for plaintiffs. 
~Wessrs. W .  A. Guthrie, G. AT. Rose and  I3~isdcile & D e w w q  

for the  defendants, 

ASHE, J. T h e  only question presented by the record is 
whecher a n  appeal lies from the action of a judge in  taking 
a bond of indemnity from a party to a suit. 

We are unable to discover any  error in  the  rul ing of His  
Honor.  T h e  taking the bond was a rainisterial act on the  
part  of the  judge, which could be performed a t  chambers as 
well as a t  zl term of the court. H e  uot oniy had the r igh t  
to take the  bond, but  the  unquestionable right of de te ru i -  
n ing  upon the  sufficiency of the  sureties. No notice was 
required, and  he was not concluded by the action of the  
clerk for he  had  no authority to take the  bond, other t h a n  
tha t  which h e  derived from the judge. 

T h e  powerof the judgebeing ministerial and discretionary, 
his  action i n  the  matter is not reviewable. T h e  appeal is 
therefore dismissed. 

PRR CTTRIAM. Appeal disrnimd.  

P. N. TORREBCE v. J. P. ALEXANDER. 

Surety and Principal-Statute of Limitations. 

Where the surety to a sealed note relies for his defence upon the statute 
of limitations, proof that he was surety is not of itself sofficient ; but 
he must also show that the creditor had knowledge of such snretyship, 
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where the, same docs not  a p p m r  on the face of the instrument. Good- 
man V. L~taXw,  84 N. C., 8, approved. 

(Goodman v. Lztuker, 84 IT. C . ,  S ; W e o r e  v .  Tltornpson, 53 N. C., 276,  
cited ant1 approved .) 

Crvrr, ACTION tried a t  Spring Term,  1881, of &JECICLEN- 
BURG Superior Court, before Ewe, J. 

T h e  action was brought by the plaintiff against the de-  
fendauts to recover the amount  due  upon a bond of which 
the lollowir~g is a copy : One day fronl date we or either of 
us promise to pay P. M. Torrence, executor of C. L. Torrence, 
three hundred and fifteen 45 100 dollars for value received. 
May 15th)  1872. (Signed and sealed by J. P. Alexander and 
J o h n  W. Moore.) 

T h e  plaintiff alleged that  no  part  of t!~e same had been 
paid except the sum of twenty-five dollars credited on the  
note on the  day of i ts  date ; fifty dollars September the  25rd, 
1872; and  thirty dollars on the 7th day of January,  1874. 

T h e  defendant, Alexander, answered, and  stated tha t  the  
payment  made by hiin and  credited on the  day  of the date 
of the  bond was fifty dollars ; and for a counterclaim stated 
tha t  h e  was the holder and owner of a note for one hundred 
a n d  ninety-six 24-100 dollars giveu by t h e  plaintiff to one 
R. F. Davidsctn. 

T h e  defendant, Moore, in  his answer stated tha t  he was 
surety for tiis co-defendant, J. P. Alexander, on the note 
described in  the complaint;  tha t  the  note was given by h i s  
co-defendant for the  purchase of a tract of land i n  which he 
had no  interest except tha t  lie had become surety on the 
note for the  purchase money;  that  he had n o  knowledge 
whatever of the  payment alleged to have been made on the 
note, and that  the  alleged cause of action did not accrue 
against h im within three years prior to the  insti tutior~ of 
this  suit, and he  pleads the  statute of l imitations in  bar of 
the  same. 
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The plaintiff demurred to the counterclailn and assigned 
the following grounds : 1. That  the debt upon which this 
action is brought and the debt which is the subject of the 
counterclaim, do not exist and were not contracted in  the 
same right. 2. That the debt mentioned in the counter- 
claim cannot be asserted as a couuterclaim against the debt 
sued on, which constitutes a part of the assets of the testa- 
tor's estate, and when collected must be distributed to the 
creditors according to the dignity and priority of their 
claims. 

The following issues were submitted to the jury:  
1. TJTas there a payment made by defendant, J. P. Alex- 

ander, of fifty dollars prior to 23rd September, 1872? 
2. K a s  defendant, John ST. hIoore, a surety to the note 

in su i t?  
The defendant Alexander testified that the note ivas given 

by him to the plaintiff in settlement for a tract of land pur- 
chased by him from the >laintiff, and that his co-defendant 
Moore was surety on the note. The jury responded in  the 
affirmative to both issues. 

His  Honor sustained the demurrer and gave judgment in 
favor of the plaintiff against Alexander for the amount of 
the note and interest, and judgment in favor of the defend- 
an t  Moore. From which judgment the plaintifl appealed. 

Messrs. Bzirwell& Walker, for plain tiff. 
i?.lesws, Jones & Johhl~ston, for defendants. 

ASHE, J. The only question presented by this record for 
our consideration is, whether there was error in the judgment 
pronounced by His Honor? MTe think there was. The 
defendant pleaded the statute of limitations and to avail 
himself of that defence, he proved that he was surety on the 
sealed note sued on. But that is not sufficient to make out, 
such a defence to an action on a sealed note, where i t  does 

10 
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not appear a n o n  the face of the instrument otherwise thau 
that the obligors are all principals. 

The case of Good~nurt v. Litakcr, S4 N. C., 8, was very 
like this case. The defendant there pleaded, as here, thzt 
he was only surety, and the statute of limitations; and as 
in  this case were payments made by tile defendant's co-obli- 
gor upon the bond in suit, within tell years after the date of 
the bond. It Ras held in that case that where the defence set 
up is, that the party sued is only a surety and the fact of 
his suretyship does not appear from the instrument signed 
by him, he must, in order to derive any advantage there- 
from, prove that the creditor had knowledge of tbe surety- 
ship. See also Welfare v. Thompson, 83 N. C., 276. 

The defendant in this case stopped short with his proof. 
The defence of being surety cannot avail him under the 
circulnstances of the case. There should have been another 
issue submitted to the jury to the effect: " Did the plaintiff 
know that the defendant Moore was only surety to the 
bond?" Without such an  issue and a finding upon i t  by 
the jury in the affirmative, i t  was error in the court to pro- 
nounce a judgment in  favor of the defendant Moore. 

There is error. Let this be certified to the superior court 
of Mecklenburg county that a venire de novo may be awarded 
to the plaintiff. 

Error. C'enire de novo, 

QUINCEY W. PEACOCK V. -4. J, P. IIARIIIS, Ex'r, 

Will-Ezecutors-Sfatute of Limitations- Laches-Pa~tiet~ 

A testator devised and bequeathed real and personal estate to his son 
for life, with a limitation over if he shoulcl die without issue. The ex- 
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ee i~ to r  w ~ s  avthovized to  sel! tlie land nnil invest t,he proccwl; for the 
bellefit of t l~ose entitled to tlre estate. T l ~ e  exl'ciltor, having sold the 
la:~ti, t~ l r l rec l  or r r  tlie pr~rclr:w moiiey. in th.. year i S . i S ,  to the tcsta- 
meutary gitarilian of the son, and a y ; x t  of i t  was lost by the insol- 
vency of s1lc11 guardian ; Heltl, 

~(1.) That  i l ~ e  executor should have ilzcested the money in the  purchase of 
other p l q c r t y  or in public or private sectlri~iea, ns directed by the tes- 
tutor? and retained tlre substituted fund under his control, for the ben- 
efit of the parties entitled, 

{ B . )  T l ~ a t  Ile was guilty of a breaclr of t ~ m t  In turning over the corpzis of 
the  f~ln t l  to the  guardian. 

!:3 ) TI:at the c1:tim of t l ~ e  legatees against tlie executor mns not barred 
by the statute of litxitations, or by the efflux of time g i v ~ n g  rise to the 
pres~imptlon of a settlement. 

P i . )  Tha t  the cocitil1gen.t interest of the uiterior legatees should be repre- 
sented by making them parties to  the action to secure the fund. 

(Smitlz, v. Bnrl iam, 2 Dev. Eq., 420; R~tch  v. X m r i s ,  78 N, C., 377:  Ed- 
tci~rds v, Unice~s i t y ,  1 Dev. & Bat. Eq , 323; Bird v. G m h u n t ,  l b . ,  
168 ; Stute v. ilfcGozaen, 2 Ired. Eq., 9 ; I%xue v. Fosctce, Ib . ,  3 2  1; 
Hloltnt v. Kobesoz,  3 Jones E q  , 73, cited and approved,) 

CIVIL ACTIQLU tried at  Spring Term, 1880, of FRASKLIK 
Superior Court, before Ewe, .X 

Zadock Peacock died in 1856, leaving a will in which 
after a devise of one-third of his lands to his wife for life, 
and  a beqnest to her of certain specified articles of personal 
property, a year's provisions and seven hundred dollars in  
moue?, is contained the following concluding clause: 

" Item 3. All the rest and residue of my property of every 
and all description, whether real or personal or mixed, as 
%ell money as other kind of estate and property, including 
the remainder in the laud given my wife as above in lieu 
9f dower, I hereby devise, give and bequeath to my so11 
Quincey Washington Peacock during his natural life, and 
after his death to his children born in  lawful wedlock, and 
should he die without children born in lawful wedlock, then 
to be equally divided in remaind.er between the children of 
my brothers, Herman and Allen Peacock, and the children 
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of m y  sister, Ann W. Lee, all to take share  and  share alike. 
I authorise my executor to sell uly real estate snbject to m y  
wife's dower. and invest the  funds for the  benefit of the 
above named legatees, and I do appoint m y  brother, Alvin 
Peacock, testamentary guardian of rny sou Quiricey Wash- 
ington,and I do  also a p p o i ~ ~ t  Samuel Harr is ,  my  good friend, 
executor to this my last will and testament." 

T h e  plaintiff was four years of age a t  t h e  t ime of the tes- 
tator's death, two years after the  execution of the ivill, and 
his  only child. I n  the year 1857, the  executor in  exercise 
of the  conferred power made sale of the devised land for the 
s u m  of $698, to some unnamed person who soon after re- 
conveyed the same to him. T h e  purchase money was on 
February 17tl1, 1858, delivered to the testainrntnry guar- 
dian,  by whom a portion of i t  was expended for the benefit 
of the  nard ,  arid the  residue retained uninvested, and lost 
by his insolvency. 

S a n ~ u e l  Harr is  ( the  executor) died in 1889, leaving a will 
and  appointing therein tlie defeudant his executor, w h o  has 
caused the same to be proved, and qualified himself for the 
discharge of its trusts. 

T h e  present action, commenced on October 13th, 1579, 
has  for its object to charge the  defendant's testator w i th  the 
proceeds of the sale of the land for his derelictio~i of duty 
i n  not re-investing the money, and securing i t  for the per- 
sons a n d  upon t h e  trusts specified and  mentioned i n  the  
will. 

T h e  defendant denied the personal liability of his testator 
i n  the  premises, and  relies up011 the bar of the  statute of 
limitations as a defence to the claim. 

T h e  facts stated, embodied in a ease agreed, were sub- 
mitted to His  Honor,  who if of opinion wi th  the plaintif% 
siiould order a n  account and give such relief as the plaiutiff 
was entitled to. T h e  court upon consideration adjudged 
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that the pjaintiff was not entitled to recover and dismissed 
the action and t he  plaintiff appealed. 

,Vessm.  read^, Bztsbee &. Busbee, Timherlake and  Comer (e. 

TVoodard, for plaintiff. 
Messrs. Davis & Cooke, for defendant. 

S X I ~ H ,  C. J.: after stating the  case. While i t  does not 
appear upon x h a t  ground this adjudication rests, whether 
that  there has been no breach of trust committed b ~ r  the 
deceased executor, or that, if any, the remedy has been Iost 
5 y  lapse of t ime since the plaintiff became of full age, we 
do not concur with His Honor in  his ruling in either aspect 
of the case. In Xnzith v. Barham, 2 Dev. Eq., 420, Chief 
Justice RCFE'IN declared it  to be the d!~ty of a n  executor, 
where a residue of personalty other than slaves is given as 
such, to sell and convert into money for the benefit of the 
persons to whom it is bequeathed, and in  this way only 
could their successive interests be preserved. But  the suh- 
ject has undergone a thorough and  searching examination, 
and the decisions in this state critically reviewed by BYNCM, 
J., delivering the opinion i u  the  recent case, cited by coun- 
sel for the plaintiff-Ritch v. iWorris, 75 N. C., 377. The 
testator gave to two Iiving daughters, and the children of a 
deceased daughter, undivided parts of a residuary fund, 
" during the term of their natural lives, and a t  the death of 
each, to descend to the children of each, share and  share 
alike, said daughters during life to use t5e profits aris- 
i ng  or  accruing from their estate respectively, and  to enure 
to their sole and separate and exclusive use and benefit, and 
a t  the death of each to descend as aforesaid." I n  the con- 
struction of this clause the court say, " the purpose of the 
testator here to benefit the remaindermen would be in a 
great measure defeated, if the legatees for life mere entitled 
to  the  possession of the property," and conclude thus:  '' I t  



150 I N  THE SUPREME COURT. 

bas become the general rule of the English courts of equity, 
and the same rule p rev~ i l s  in this state, that w h e ~ e  personal 
property is bequeathed for life with remainder over, and the. 
bequest is not specific in terms, and there is nothing in  the 
will to show an intention or preference that tho life tenank 
shall enjoy the specific paoperty left, and in the form in  
which it is left, i t  must be converted into money as a fund. 
and applied for the  benefit of all, by paying the interest to the 
legatee for lge wad the principal to the remainder man." 

The principle thus laid down applies with full force t c ~  
the facts of the present case. 

I t  is true the fund here arises h r n  a sale of lard,  but i t  
becomes thereby personalty i n  the hands of the executor, 
nnd its preservation equally requires its being retained for 
the contingent limitations in remainder, and Llie payment 
to the life tenant of the accruing in te~es t  mly .  The execu- 
tor is not allowed to pay over the principal money to the 
guardian of the plaintiff, a i d  thus relieve hirnsdf of his 
assumed trusts under the will, bmt i s  required '"to invest the 
funds for the benefit of the above named Ieptees," and as 
well for those whose interests are contingent and in remain- 
der, as for the present benefit of the plaintiff. 

The executor hfis not i7avssted the  money a s  the testator 
directs llirn to do, in the purchase of sther property, or in, 
public or private securities, as in  his discretion h e  should 
deem most advantageous to the parties, and retained t h e  
stlbstituted fund under his contrd for the use of the lega- 
tees; but in the attempt to divest himself of fiduciary re- 
sponsibiliby has caused its total loss. The right of bhe tes- 
tarnentary guardian is no greater than that of an adult leg- 
atee to ~eceive the whole f u d ,  and- he is but the  legaL? 
protector of the  interests of his ward, not the trustee fer a l t  
the beneficiaries appointed i n  tke wiEl. 

Nor will the statute release the estate of the  deceased ex- 
ecutor from liabilify toaccaunt. Thc ba.r is not interpo~eck 
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between the eestzci que trust and the trustee of an express 
trust to shield the latter from the equitable claims of the 
former, and the lapse of time avails only when i t  raises a 
presumption of settlement and discharge. hdu~atds v. Uni- 
versity, I Dev. & Bat. Eq, 325 ; Bird v. Graham, Ib. 
168 : State Y. JlcGoulen, 2 Ired. Eq , 9 ; Foscue v. Foscue2 I!)., 
321 ; Blount v. Robeson, 3 Jones Eq., 73. 

I t  does not appear whether a n y  of the ulterior I,, atees 
a re  living, and if any are, they and the representatives of 
such as are dead should become parties to an  action directed 
to the securing of a fund in a-hie11 they have an interest, 
though i t  be contingent. So far as the testamentary guar- 
dian has legally expended portions of the fund upon his 
ward, their amount should be appropriated to his accruing 
interest and pro lanto exonerate the estate of the deceased 
executor from the payment thereof. 

We therefore declare there is error in  the record, and the 
jndgrnent below is reversed, and there must be judgment 
for an account. 

Error. Reversed. 

*A. RIGGS v. A, J. ROBERTS, Adm7r. 

Statute of Linaiiadions-drew Promise-Bankruptcy. 

11. Where stilt is brought upon a bond given in R'oveulber, ISM, no ;LC- 

'krlowleclgment or promise will be received as evideuce of a new or 

* Ruffin, J., hay ing  been of counsel did not sit on tlte Iwa~ir,n of this 
Ca6% 
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continuing can:ract. whereby the bar of tlie statute of limitations will 
be uphe!il, 1111le-s the same be in writing. 

2. An unaccepted offer to discharge the bond by  a conveyance of land, 
is not such a recognition of a subsisting liability as in law will imply a 
promise to pay the debt. 

3. The obstruction of the statute niay be removed by an act of partial 
payment proved tohave been made a t  a time commei~cing from which 
the prescribed limitation would not bme  expired a t  the beginning of 
the action ; but the burdrn is upon the plaintiff t o  stlow that the par- 
tial paymcnt wils made a t  such a time as to save the debt from the 
operation of the statute. 

4. The new promise which mill revive e debt extinguished by bank- 
ruptcy must be distinct ancl specific ; and a mere aclinowl~dgment of 
the deht, though implying a promise to pay, is not sufficient. 

( Green v. Greensboro, 53 S. C., 449 ; Fraley Kelly, 67 N. C., 7 8  ; Henly 
v. Lanier, 75 N. C., 172 ; Faa'son v. Rotoderz, 72 N. C., 405, cited and 
approved. 

CIVIL ACTION trjed a t  Spring Term, 1881, of ORANGE 
Superior Court, before Avery, J. 

The actiou was commenced on December 3rd, 1879, be- 
fore a justice, to recover the amount due on a bond 
executed on November 2, 1868, by Nelson Rhew, the intes- 
tate of the defendant, to the plaintiff in the sam of $178, 
to which is set up in defence, tlie discharge of the intestate 
in bankruptcy and the bar of the statute of limit-t' '. 1onsI 

In  answer to the defence, the plaintiff relies on subse- 
yuant recwgnitions of a continuing liability arid partial pay- 
ments made on the indebtedness. 

To sustain his replication the plaintiff introduced and 
proved by one TViley Teaseley a conversation between the 
parties in 1874, a t  the house of the intestate, in which the 
latter said he had let the plaintiff have a cow and calf a t  
$30, in part payment and expected to pay every debt he 
owed. The witness further testified that he  kr~ew the intes- 
tate let the plaintiff have some yearlings also. Another 
witness for the plaintiff, one William Day, testified that in 
1877 Ize heard the intestate ask the plaintiff if he would be 
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willing to take a tract of land of about thirty acres for what 
he  owed h im,  and  tha t  he had heard the  intestate say a t  
another time (not fixed) that  he  had let the  plaintiff have a 
cow and  calf and  also an  ox, i n  part paytnent of the  debt 
h e  owed him,  and he  thought the  plaintiff could realize 
$20 or 825 for t l ~ e  cow arid calf, bu t  the  ox was i n  low con- 
dition. 

T h e  plaintiff further proposed to show by the witness a 
declar.ation made by the intestate to the  plaintiff tha t  he 
was indebted to the  latter and expected to pay h i m  out of 
some land, and further to repel the  statute, that  the  iiltes- 
tate in  1877, told the  plaintiff tha t  he  owed hirn a debt and 
inquired if the  plaintiff would accept a piece of land, point- 
i n g  i t  out, i n  satisfaction. This  evideuce on objection was 
ruled to be inadmissible. 

T l ~ e  said Rhew obtained his discharge as a bankrupt  on 
J u l y  1St11, 1871, and  died intestate i n  February, 1878. 

T h e  bond arid a n  order for $111.50 given in  July,  18GS, 
constituted the  intestate's entire indebtedness to the  plain- 
tiff. 

Upon the rejection of the proposed evidence t h e  plaintiff 
submitted to a non-suit and appealed to this court. 

il.1~. D G. Fowle, for plaintiff. 
,417. J. 1'1'. Grc~lmtz, for defendant. 

SMITH, C. J. A strict construction of the record would 
confine us to a consideration of the rul ing of the  court i n  
refusir~g to admit  the  testiruony of the  intestate's declara- 
tions as to his indebtedness, and of his ofyer of land i n  its 
satisfaction, as i ~ e  was unwilling to submit his case to the  
jury upon the other proofs given. 

T h e  exception to this ruling so far as i t  affects the  appli-  
cation of the statute of limitatioris to the  claim, is disposed 
of by section 51 of the  Code, which declares that  " no ac- 
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knowledgn~ent  or promise shall  be received as evidence of 
a new or continuing contract whereby to take the  case out 
of the  operation of this title " (Limitations of actions) 
" unless the same be contained in some writing signed by 
the party to be discharged thereby." 

Again, the excluded declaration most favorable to t h e  
plaintiff is in effect, bu t  a n  naaccepted offer to discharge 
the  debt by a conveyance of land,  and is i n  no  proper sense 
such a recognition of a subsistir~g liability as in  law will 
imply a promise to pay it. 

But  giving a inore liberal interpretation to t h e  case, a n d  
assigning the non-suit to a n  intimation from his Honor,  
tha t  upon the evidence the  plaintiff could not recover, we 
proceed to examina the sufficiency of the testimony received 
or offered to overcome the  discharge pleaded, or to remove 
the statutory bar. 

The  obstruction of the  statute while unremoved by a n y  
verbal promise however explicit, may be removed by a n  act 
of partial payment proved to have been made a t  a t ime 
commencing from which the prescribed limitation would 
not have expired a t  the  beginning of the  action. Green v. 
Greensboro College 83 N. C., 449. 

But  there is no date fixed to the  alleged partial payment  
in the  delivery of the cattle, and  the declarations of the  in-  
testate and the direct oath of the  witness to the  fact, neither 
of them determine the  t ime of the  transaction, a n d  the 
burden of showing this rests upon the  plaintiff. 

But  if the statute were put  out  of the  way, the  discharge 
under the  decree in the  bankrup t  court remains a n  unsur- 
mounted barrier to the  maintenance of the action. 

I n  order to its removal the  promise though not required 
to be i n  writing, mnst be " distinct and specijc," and " a  mere 
acknowledgement of the debt though implying a prornise 
to pay " i n  the  language of the  court iu  Kirhpat~ick v. Tat- 
tersall, 13 M. a n d  TV., (Ex.) 765, and  as approved and re- 
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peated in Fmley v. &lZy, 67 N. C., $9, "would amount to  n o  
more than a n  account stated, and though in writing Z L I O I ~ ~  

be u promise which the  cert$cate zooidd bw." 
So LORD ELT~ENHOROUGI-I instructed the  ju ry :  " You 

ought to be satisfied that  the defendant made a distinct, 
unequivocal promise to pay before lie is placed again in  the  
responsible situation from which the Iaw has discharged 
him." Flemivg v. Eayne, I Starkie E., 370 ; Hellley v. Laniw, 
75 X. C., 172. 

The  vague and indefinite language imputed to the  intes- 
tate, wouid hardly be deemed sufficient to repel the statute 
before the reviving promise was required to be in writing, 
under the ruling in  the case of Pilison v. Bozoden, 72  3. C., 
405, where the deceased testator had said to the plaintiff, 
his attending physician, to whom h e  was lagely ii.debtecl 
for professional services, " I  can't pay you what  I owe you, 
but I will pay you soon, or next winter. I need wlj , t  lnoney 
1 have now for building, and i t  will do you more good to 
get i t  in  a lump." This was held to be insufficient to repel 
the plea, and the  court say : " Tlie rule to be gathered from 
the  numerous cases to which we were referred by the coun- 
sel may be thus expressed-'the new promise must be defi- 
nite, and  show the nature and amount  of the debt, or  nus st 
distinctly refer to some writing, o r  to  t o  some other means 
by which the nature and a m o m t  of it can be ascertained, 
Or there must be an  acknowledgement of a present subsist- 
i ng  debt from which a promise Co pay such debt may h e  
implied,' and it  is added, ' there is nothing i n  the conversa- 
tion given in evidence which would enable any  one to as- 
certain its amount.' " 

But a more distinct promise is required to deprive s 
bankrupt  of t he  exemptian secured by his certificate, arid 
i t  is held by the supreme court of Massachusetts, that  even 
a payment of interest or principal endorsed on the  note by 

debtor bmsel f  is insufficient to wasrent a jury i n  in- 
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$erring a nex- promise to pay the residue of the  debt. Xer-  
siam v. B syley, 1 Cujh , 77 ; S~v iny s  v. Lift~ejidd, G Cush,, 
310. See also 1 Par.  Cont., 351 ; 1 Chit. Cont., 263. 

There  is no error and the judgmemt must be a f f i r m d .  
No armr.  Affirmed. 

1. W11el.e an intlividr~nl partner brings snit in his own n Lme on A part- 
ner-hip claim !lot barred by th r  statute of limitations, ant1 is defcated 
by reason of the non-join~lar of his cop:wtneri, he n~ ~y hrinc atlother 
suit on the Enme cause of action within a yrar ,  though the ldttrr  suit 
wonld hnve I~een barred by the statute if it hhd bee11 the begitin;ng of 
the litigation. 

2. Since to  aehieve the same end by direrent lnesns can prc.jntlice no 
o m ,  t he  same rewl t  may be attained by An amendment eouve~ t iug  the 
individual action into one in the name of the part~iership,  if such 
nmencimc~lt be made within the time in wllich a new action mig l~ t  have 
been brought. 

.(Phillips v. Holland, 78 N. C., 31 ; Henderson Graham, 8% N. C., 496; 
Christmi~a v. Mitchell, 3 Ired. Eq., 5:35 ; Cogdell v. Emm, 69 N. C , 461, 
cited, dislingriished and approved.) 

CIVIL ACTIQS tried at Spring Term, 1581, of I ~ ~ E C K L E K -  
BURG Superior Court, befbre Ewe,  J. 

A single point is presented in  this case and to enable i t  
t o  be understood, a very succinct statement of the  facts wil l  
suffice. 

In  their answer the  defendants deny hav ing  made any 
contract wiih t h e  plaintiff individually, bu t  say they did 
contract w i th  a firm composed of tile plaintiff and J. and 
E. Stowe, and set up a counterclaim against the said firm. 
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To t l~ i s  t he  plaintiff replied that  the contr& aced o n  mas  
made with himself and not the firm, and lie pleaded statute 
of limi t a thns  to the defendants' counterclaim. 

At  fall term, 1878, the issues of fact mere tried, a:ad the 
jury found that  the contract sued on was made with the  f i m  
of Martin & Stove, find was the propgrtr of the firm. There- 
upon the court allowed the plaintiff to amend the process 
and pleadings by making the partners (Stowe) parties plain- 
tiff, requiring him, however, to  pay all the costs n p  to that  
time. The amendment mas accordingly made, the  allega- 
tions of the complaint being the same as In the original, 
except that  the coutract sued on was alleged to  have been 
made with the firm. 

At  spr i l~g  term, 1879, the defendants answered the amended 
complaint, and said that  by the amendment a new action 
was constitnted against them, which they had a r ight  to 
plead to as if the  action had then first commenced, and ac- 
cordingly they pleaded theatatute of limitations to the plain-- 
tiff's demand. 

At  spring term, 1881, ti trial by jury being waived, the  
judge presiding i n  the conrt below held that the plaintiff's 
action was not bdrred by the statute, and gave judgment ac- 
cordingly, from which the defendants appealed. 

Mess78. J. E. Brown, and Dowcl dl. Wbtker, for plaintiff: 
~~~~~~~s. Jones & Johnston, for defendants. 

RUFFIS. J., after staking the facts. I t  is insisted for t he  
defelldauts that by law no amendment is permitted to be 
nlade, the effect of which can be to take away a defence that  
might be made to the action if b e g w  a t  the time of the 
amendment asked for. Phillips v, Holland, 79 X. C., 31, and 
Hendeiwn v. Graham, 59 N. C., 496. And again, that  when 
by an  ame~ldment  a new charge is introduced against the 
defendant, he  make such defence to it, as if it were the foun- 
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dation of a n  action then newly begun. Christvws v, ,%?itch- 
ell, :, Ired. Eq., 535. 

Conceding both ef these propositions to be true, and they 
.certainly are true according to the authorities cited, we still 
think his Honor's ruling in the court below was a correct 
one, and. its correctness becomes the more apparent when 
tested by the principles contended for by the defendant$. 

If t!~e amendment had been refused, and the action as iG 
originally stood in the name of the plaintiff, Martin, had 
failed on account, of the defect of parties suggested, a new 
action brought on the same cause of action in the narne of 
tl,e present plaintif& would have been saved from the baraf 
the statute, if brought within a year tllerefsorn ; and this, 
by virtue of the statute, Rev. Code, ch. 65, 9 8. This stakute 
has almost uniformly been held to extend to a new suit 
brought by a new party, either alone o r  in conjunction with 
the plaintiff in the original action, 7f b~secl upon the  same 
cause of ociion andtitle. Angel1 on Lim., $324 ; C'ofin v. C'd- 
ile, 16 Pick., 328. 

Inasmuch, then, as the amendment deprived the defend- 
ants of no Eeyal advantage, but left them free to set up every 
defence to the action a s  amended, which ~ o u l d  have been 
open to them in case a new action had been begun against 
them, i t  was properly allowed, and the statute of limitations 
can no more avail them 1x1 one than in the other. 

In  the case of Carne v. JI~litis,  6 E i ~ g .  L. & Eq., 568, an 
action was brought in the narne of three parties as m e n -  
hers of a firm, and at  the trial i t  was discovered that at  the 
time the debt sued on was contracted, eight other persons 
were beneficially interested in the firm, and should have 
been made parties ; and thereupon the court of exchequer 
on motion allowed the writ and pleadings to be amended by 
adding the names of those persons. 

The case is distinguished from that of Cogdell v. Exunz, 69 
3. C., 464, in which an assignee in bankruptcy was made s 
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party plaintiff to an action brought by the bankrupt in his 
own name, more than two rears from the date of his ap- 
pointment as such, and it was held that the defendant might 
plead the limitation prescribed in  the act of congress as to 
him. There, the new party not only sued upon a title dis- 
tinct from that of the original plaintiff, but the bar of the 
statute applied to him personally, and not to the cause of 
action sued upon, and besides, as i t  was said, the courts could 
not permit a plain act of congress to be contravened in any 
such way. 

Yo error, 

SUSAN SLACGHTER v. JOHN WISFREY. 

Landlord and Tenant- Costs-Personal Propert!] Ezen~ptioa . 

Under the act of 1576-'77, ch. 253, the landlord's lien extends to a n d  
includes the costs of such legal proceedings as are necessary t o  re- 
cover his rents; and a8 all the crops are his u ~ t i l  such lien is d d y  ilk- 
charged, the tenant has no property therein which he can claim as hi< 
constitutional exemption, as against such costs. 

(Durham v, S'eeke, 82 N. C., 87, cited and approved ) 

CIVIL ACTION tried, on appeal from a justice's court, a t  
Pa11 Term, 1881, of WAKE Superior Court, before Gilmer, J. 

The action is to recover rent due the plaintiff. TTerdict 
in favor of the plaintiff for 668.26, and judgment for the 
amount was rendered, with interest and costs of action, and 
the defendant appealed. 

Messrs. Battle & Mordecai, for plaintiff. 
Messrs. Qeo. H. Snow and Argo & Wilder, for defendant. 
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SMITH, C. J. T h e  only objection taken to the  judgment 
i n  the  court below and pressed i n  the argument  before us is 
to so much of i t  as directs the p a p e n t  of the  costs incurred 
by the plaintiff in prosecuting her claim for rent  out of the  
fund del i red from the  sale of the crop raised upon the 
rented land. I t  is insisted tha t  the crop llnder the amend-  
atory act of March, 1877 (acts 1576-'77, ch. 283,) is liable 
only for the rent, a n d  t l ~ a t  the  right to the residue a <  a part 
of the exemption allowed the  debtor is paramount  to the 
claim for reiinbursernent of the  plaintiff's costs. 

W e  tlliuk there is no  error i n  the ruling i n  this regard. 
I t  is provided in section five when an order issues to the 

oflicer l t  shall  direct him " t o  take into his possession all  of 
said property (the clop) or so much thereof as shall be nee- 
essary to satisfy the  claimant's demand nnd costs, and to sell 
the  same under  the ruler and regulatioris prescribed by law 
for the  sale of personal property under execution, and to 
11old the  proceeds thereof svbject to the decision of the cozwt 
upon t h e  issue or issues pending between t h e  parties." As 
the  act requires the  seizure of a sufficient par t  of the  crop 
to meet the  plaintiff's demand and costs as well, i t  is obvious 
tha t  both must be satisfied out  of the  proceeds of sale when 
so adjudged by the court. If i t  were o t h e r ~ i s e  the  rent 
\yould be practically reduced by  the costs incurred i n  ob- 
taining it, and to this  extent the  ample security intended 
by the statute be impaired by the use of the necessary means 
of making  i t  available to the landlord and its main  purpose 
defeated. T h e  first section vests the  legal title to  the  crop 
I11 the I ~ s s o r  in the nature of a statutory mortgage to secure 
his reut and  the fulfilment of other stipulations i n  the  con- 
tract, or damages when they are broken, and also a n y  ad- 
vances h e  may make i n  cultivating and securing the crop. 

T h e  contrnct between the parties is regulated and con- 
trolled by this enactment, and  if the  lien has  to be enforced 
by legal proceedings, it extends to and includes the  costs 
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necessary therein. This lien, declared to be preferable to 
all others, adheres to the property as soon a? i t  comes into 
existence, and subordinate thereto only is tbere any prop- 
erty in the defendant to be exempted. 

I t  is manifest then that  the exemption operates only upon 
the residue of the  crop, or where sold the money received 
as a substitute, and can only be asserted against non-attuch- 
ing iiabilities. 

In the language of Mr. Justice DILLARD announcing the 
conclusion to which this court came i n  the case of Durham 
v. is;~eeke, 82 N. C., 87, "The defendant's right of exemption 
did 11ut include so much of the crop as was required to pay 
the rent," to which we will add, nor the costs rendered nec- 
essary i : ~  the enforcement of the rent. 

There is no error, and the judgment must be affirmed, 
and i t  is so ordered. 

No error. Affirmed. 

JOHN W. HARRISON V. JOHN and JUBAL EMERY. 

&Vhere A takes out a grant of land from the State in prirsunace of a con- 
tract with B, that  the latter &all share the land upon pByment of a 
certain proportion of the expenses incurred in securiug and complet- 
ing the title, and B is ler into possession of the land by conse!it of A, 
a trust in  favor of B attaches to t h e  estate, and he is entitled to an ac- 
count of the proceeds of timber cut from said laud and sold by A. 

(Cohn v. Chapman, Phil. Eq.. 9 2 ;  Bal l  v. Holl+6elri, 76 N. C., -176, cited, 
distil~guished and approved.) 

CIVIL ACTION tried at Fall Term, 1879, of WAKE Superior 
Court, before Avery, J 

1 1  
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T h e  facts :ire stated in  the  opi~t ioa.  T h e  court below 
gave judgement that plaintiff be declared a trustee for de- 
fendant, and referred the  caw to the  end that an account 
may be stated between the parties, and retqined tlie cause 
foy further directions upon t h e  coming i n  of the referee's 
report. Frcm this ruling the  plaintiff appcnled. 

SMITH, C. J. The  plaintiff clniiniilg title to the tn-o t r a ~ t s  
of land mentioned in  his complaint under separate grants 
Iroin the  state to himself, each bearin;; date Decernber d n d ,  
1872, seeks to recover possession a n d  compensation in (lam- 
ages f ~ r  trespasses committed by the defendants in cutting 
and  removing tlinber therefrom, aud also to restrail: by 111- 

junction any further injury to the premises. The  tlefend- 
ants jointly anmer ing ,  admit  the legal estate to be 111 the 
plaintiff and the oceupahon of a portion of t l ~ e  land by the 
defendant Jubal ,  ivho, as they allege, was pilt iu possession 
by the  pla int id  and the  defeutlarlt John, under a n  arrange- 
w e n t  tha t  he should r e ~ r ~ a i n  until  their  conflictir~g c l a i ~ n s  
thereto were settled, a r ~ d  they allege tha t  they have ceased 
to cut any  more trees on the land. 

Interposing an titiirmative claim to relief, h e y  further 
say, that  shortly before t h e  grants issueti, au agreement was 
entered into between the  plaintiff and defenclmt, John ,  tha t  
the  larger tract should be entered for the benefit of both, 
slid all expenses attending the entry,survey and t a k i r ~ g  out 
tile grant ,  be equaily borne by them, and that  title should 
be taken i n  the name of the  plaintiff' and  the estate therein 
lleld in trust for their mutual and common benefit, that  in 
l ike manner  a n  agreement was made by them and one Jubul  
Emery for the  entry, survey a n d  gran t  of the  other and  
smaller tract, in which each one of the  t h e e  was to have the 
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same interest aud share and  pay his ratable part  of thc cs- 
pense incurred iil cecuring the title, and the grant  to be 
issued to tlie r l : ~ ~ n t ~ f l  upon similar truqts for the  sevcrrtl 
parties, and tha t  the $hare of said ,Tuba! has since been ac- 
quitted b y  the  plainti?. T h e  defendants further aver, that 
the  defendtint J o h n  has paid his part  of the  costs of secu- 
r ing  both tracts, and the plaintiff has himself cut and sold 
large quantities of m-ood fron: the  premises, for which he  is 
accountaLle it] a n  a d j u ~ t r i ~ e n t  of the profits derived from the 
!and. They ail< for jv.dgme!lt dec lnr~xg  the p la~nt i f i  to Iiold 
as trustee for hir,:ielf and snit! defendants in the proportions 
mentioned and directing him to convey to the defendant 
his moiety a ~ l d  third l ~ a r t  in the  re>pective tracts, and a l w  
for partition and an account. 

T h e  courter  claim asserted iq positive!y denied i n  the  
replication, and the plaintifl ;id tnit t iag the  contracts to have 
been lnaclle as charged and tha l  tile defendant did,  dur ing  
the progress of the survey pay daily his ratable part  of t h ~  
costs, SAYS, t ha t  the defendant did not continue to do so, all11 
i n  consequence the wor!c w:ts arrested aud resumed only on 
his own uudertaking to  pay t l ~ e  whole, and  tha t  thereafter 
the  defeudant paid no more of that  expense, as h e  d~cl none 
of that afterwards incurred ill pmcurlng the grants. H e  
further denies that any  trust attaches to the estate conveyed 
to  h i m  by  reason of a n y t l ~ i n g  tha t  trar~spired between them. 

T h e  controversy g~owing out of the  conflictillg statements 
of f'lc: upon which the alleged trust  depends is esl)anded 
into a series of issues submjttrd to jnry, tlle substance of 
whose material findings may be thus  summarily stated : 

T h e  plaintiff and the defendant, John  Emery,  did agree 
tha t  the  g raa t s  shoulcl be taken out  by the  former for their 
joint benefit, and  the latter should have a third interest 
in the  tract of 117 acres a n d  one.half interest in the  
other tract, described as containing 226 acres, except as  to 
s o  much as had been previously conveyed to S. H. Rogers. 



an  area of sixty ecres. Tllis contract mas on the corlditiol: 
(or terms as we interpret the  word) tha t  the defendant 
should pay his ratable part of all expenses incident n r ~ d  
necessary to securirg tl:. Litle. %he d e f e ~ ~ d a n t  has paid hi3 
share of tldeexpenses of entering a n d  sur-~eyirlg both tracts 
and five dollars towards t h c  mst  of the  grants,  H e  also 
hoqrded the hands emplsyed i n  the survey ar:d is entitled 
to a credit far the  valce thereof in  making np  his deficiency. 
T h e  other needed e x p e d i t u r e s  r7ere made by the plaintiff 
T h e  defendant never aclviscd the plalntifr cf his inability 
to supply his portion of tbe  funds, ilor for this reason ail- 
t l~orized him to take out the  grants for his cw11 sols n v ,  
nor has he failed or refused to comply r i t h  a request f r o u ~  
the plaintify to contribute his share of the rnol!ey require3 
i n  pmcuring the grants. I t  a p p e a x  further from the plead- 
ings, that both parties have cut  and used timber upon the 
land,  with the  value of which each charges the  otlier. T h e  
other f i n d i ~ g s  neeesssry to the  recovery of possession a r e  
imrna te~ ia l  upon the  issue made in the couriterelairn and  
are passed without comment 

T h e  plaintiff, upon his r ~ o t i o n  for a new trial, as,'g 8i  ns a3 
the  ground therefor, the  indefnitealess of t h e  responses of 
the  jury to issue 2, 3 and  4, and  the absmce of a n y  evidence 
to sustain the  responses to issues 8 ~ n d  10, and upon its 
denial and  the rendition of the  judgment he assigns other 
exceptions thereto. Wifhout a n  examination of eaeh in  
detail, i t  is suficient, to say tha t  all are based upon a mis- 
conceptjon of the object for which the  verdict was taken. 

If a fnal jvrlgment were to  be rendered q o n  the  findings, 
their insuficiency m d  tlte want of proof to autliorize some 
of them,  might  be a. just ground of objection. But  this iu 
not the  case. The preliminary enquiry to be settled mas 
nu to the  existence and  validity of the  trust adher ing t9 
the  estate vested i n  the  plaintiff, created by the  alleged con- 
tract and recognized as  in force dnring the pendency of t h e  
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proceedings to obtain the  title, and if i t  has been abandoned, 
as asserted i r ~  the  replicLqtion by a n y  act or omission of the  
defendatrl. F o r  this purpoqe the findings are not want ing 
in precision, nor are  those objected to because of the  want  
of evidence, if such be the  fact, material to the adjudication 
tha t  declares and establishes the  trust. T h e  oontract and the  
payment under  i t  and the use of the  land by both parties, a s  
owners, fully warrant the  rul ing of the  court, and we deem 
it necessary only to refer to Cokn a, Clzapmnn, Phil .  Eq., 92, 
cited for the  defendant to support the  conclusions of H i s  
' ? ~ T o ~ o T .  

T h e  surrender o r  ioss of t h e  equity negatived by the  ver- 
dict of the  jury adverse to the  alleged fact on which i t  is 
made  to  rest, distinguishes the present from the case relied 
on in  the  a rgument  for the  plaintiff-Hall t.. Hollifkld, 76 
N. C., 4'76. There,  the eqnity arising out of the  origiual 
agreement under  w h i c l ~  a j o i ~ ~ t  entry mas made was ex- 
pressly surrendered by the  ancestor nuder  whom the plain- 
tiffs claimed: and  the defendant authorized a t  his own ex- 
pense and for his sole benefit to proceed and take title to 
himself, and h e  was i n  fact a t  all t h e  expence incurred 
i n  doing so. T h e  reference was of course proper, a n d  as 
t h e  case slates deferred until  the issues were passed u p o n  

No exception seems to have k e n  taken t o  the  rulings of 
the  court upou the evidence, nor was His  Honor  asked to 
give any directions as to the  deficiency in  t h e  evidence i n  
regard to  any  issue, and this objection is fir& made after 
verdict. We have  had occasion to refer to  this point at t h e  
nresent term in  ...* .......... v. ..,......... ,..,...., a n d  forbear 
further comment now as uot required i n  disposing of the  
appeal,  and i t  is referred to In order to avoid any  improper 
inferences from our  silence. 

There is no  error and the  judgment  :nust be affirmed. 
7,et this be certified. 

No error. AtFrraaed. 
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S. W. PATE V. A. J. BROlVN, 

I .  An instrulneut in tire form of n promissory note, with a stlai ;~ t t ac l~ed ,  
has all the qualities of negotiable paper, iu this State. 

2. The  produetioil of sneh a paper, snpported by proof of the hand- 
writing of the oblixor, is ~ufficicllt evidence of delivery and d the 
ownership of the holder. 

(Blunze v. Rowmnn, 2 Ired 338 ; Jarason v. ] ;ow,  S2 N. C.,  485 ; Wltilselt 
v. Afebnne, 64 N. C., 345, cited and approvecl.) 

CIVIL ACTIOS tried, on appeal from a justice~s courL, a t  
Spring Term, 1SS1, of RICH:\IOND Superior Court, before 
Guclyer, J. 

The plaintiff declared upon a bond executed by the de- 
lendant on the first of February, 1868: and made payable 
to one Elijah Patie, for the sum of one hundred and thirteen 
dollars, and assigned by endorsement to the plaintiff 011 

Kovember 8 h ,  1876. 
Tile, facts relating to the point decided are stated in the 

opinion. Judgment for plaintiff, appeal by defendant. 

Nr.  Plutt D. Walker, for plaintiff. 
iVesses. John D. Shnw and FK A. Gzcthrie, for defe'endailt. 

S I I  . . The defendant denies that be executed the 
bond in suit and the  only exception presented is to the  rul- 
ing  of the coc r t  as to the sufficiency of t l ~ s  proof of the 
delivery. T h e  instrument mas produced by the plaintiff on 
the t r i d  and the subscribing witness testified that  he  saw 
the defendttnt sign it, and that  the  endorsed transfer to the 
plaintiff &as in the proper handwriting of the defendant, 
with wl~icll he was acquainted. The defendant offered na 
festimony a11d his counsel asked the court to instruct thn- 
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ju ry  that  i t  was incumbent on Ihe plaiatiff to prove the 
execution of the  bond, and tha t  his possession was no evi- 
dence of the  execution. 

T h e  court declined so to charge and told the  jury " t h a t  
t h e  fact tha t  the  bond was in possession of the plaintiff was 
some evidence of its execution." 

TVe think there was no error in this rul iug a n d  the court 
mig11C h a r e  gone furtller and said tha t  the possession and 
production of the instrument by t I ~ e  plaintiff raised a pre- 
sumption of the delivery in tile absence of rebutting evi- 
dence. 

Bonds for the payment of money only, while they retain 
i n  other respects the properties and incidents of obligations 
u n d e r  seal, are  in this state p u t  upon I l~e footing of p ~ o n ~ i s -  
sory notes a n d  hot11 a re  made uegotiable securities under 
t h e  statute. Bat. R e v ,  ch. 10. 

Proof of their genuineness accompanied with their pos- 
session and production in court is su f f ic ie~~t  evidence of the 
delivery and  ownership. The same facts with proof of tlle 
assignment wil! enable the  assignee to recover. Delivery is 
equally essential to the validity of the  i ~ ~ s t r u r n e n t  as a con- 
tract whetller with or without a seal, aud is an esscntiai. 
elemeut i : ~  the execution of each. "After the  bill or note is 
produced," rays GREENLEAF, " t h e  next  step is to prove tile 
s ignature  of the defendant." 2 Green. EY. 5 158. 

Whenever a bill o r  note is found in the hands of the 
payee, i t  will be presumed that  it was delivered to I ~ i m ,  but 
the  presu~npt iou may be rebutted. 2 Danl., Neg. Instr . ,  S 
65 ; Abb. Tr .  Ev , 391. 

So where a similar objection was made in Bltrme v. Bo&- 
man, 2 Ired., 338, DANIE:~,, J., delivering the opinion uses 
khis language: " Wheu a bolicl like this has no s o b m i b i n g  
witness, then t h e  proof of possession by the obligee, and  
also of the  handwriting of the obligor, is a sufficient ground 
for presuming that  the  bond was what i t  purports to be, 
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sealed and delivered by t h e  obligor. Th is  inference is made 
because of the  two possible u~ocles of acquiring possess:on : 
i t  will be assumed to be rightful rather than tortious-be- 
cause t h e  possession accords with the  terms of the  ~ n s t r u -  
ment  and the delivery a consummation of the  expressed 
in tent. Jackson v. Lwe, 82 N. C., 405. 

T h e  case of Whitsell v. Mebane, 64 N. C ,  345, relied on for 
defendant is ne t  repugnant  to the  authorities cited  ere, 
the bond was placed in  the  hands of a third person to be 
delivered to the obligee on certain specified eonditioi~s,  and  
was delivered to the  obligee after the  authority to do so had 
been withdrawn, and  i t  mas insisted tha t  the obligt~1's pos- 
session raised the presumption that the  conditions lrad been 
complied with a n d  dispensed with proof, and the  court 
declare t l ~ a t  the  burden of showing execution b j  proof of 
performance of conditions precedent rested on the plaintiff. 
The decision does not touch t h e  general proposition that  
delivery of a bond will be presumed frorn the fact tha t  it is 
i n  the  possession of the obligee when there is no  rebutting 
evidence offered. 

There is n o  error, and the judgment must be affirmed. 
No error. Affirmed. 

WILLIAM F O T  v. L. J. KAUGH'L'ON. 

Where the defendant had given t o  th? plaintiff hisbond for th? payment: 
of monry in ~ o n s i c l ~ ~ a t i o n  of x quit-claim c1cc.d from tile 1:attrr to Ittnd 
nlso claiiqed by  the former, he cannot defend an  action 011 s~ ich  bond 
on t h c  ground of a fxilure of collsideration, in that, 'the pixintiff ha(? 
noti t le t o t h e  laud, without showing that, while in the  exercise of due 
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diligence on l l i s ~ a r t ,  he hail beell misled by the fra~tdillent pretcnsioos 
of the  plaintiff to a title which he h e m  he did not poqiese. 

(Ti1:~hman v. West, S Iretl. Kq., 183; Etheridge V. Vernny, 70 IT. C., 713, 
cited and approred.) 

CIVIL ACTION, tried a t  Fall  Term, 1881, of CRAVEN SII- 
perior Court, before Shipp, J. 

On the 9th of September, 1974. the  defendant gave h i s  
bond to the plaintiff for $850, payable one day  after date, 
which bond the  plaintiff afterwards endorsed to one Ban- 
gert ,  who, upon failure of defendant to pay the same, sued 
the plaintiff as endorser and recovered from h im for prin- 
cipal, interest and  costs, the sum of $1.018.60, wl~icli  plain- 
tiff paid, and sues the  defendant therefor. T h e  defendant 
denies the r ight  of plaintitf to recover, and says he was 
induced to give the  bond through the fraudulent practices 
of the  plaintig. T h a t  being the  owner of a tract of land 
i11 Jones county, he had covenanted to sell i t  to one McIver 
and to convey i t  to him by deed with warranty of title. 
Sometime afterwards he was informed by JlcIver that the  
plaintiff claimed to Lave title to the  land, and that  he 
would not conlplete his contract of purchase unless the de- 
fendant would get a quit-claim deed from the plaintiff. 
T h a t  plaintiff really Iiad no title to the  land, but as de- 
fendant helieves, for the  pnrpose of defrauding him, had 
caused to be registered in Jones county a deed for the  s3me 
from one Pritchett, as sheriff of said county, wherein i t  was 
recited that,  a t  a sale for taxes on the 2nd of March, 1872, 
by a predecessor of the  then sheriff, the  plaintiff had been 
the  purchaser of said land, which deed purported on its 
face to have been made on the 27th of Augcst,  1873. (within 
eighteen months after such sale for taxes) when in fact i t  
had not been made until  9tl1 May, 1874. T h a t  being de- 
ceived by tneans of said antedated deed, and supposing i t  
to have been made, as on its face purported to be, and  tha t  
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the  plaintiff acquired some title to t h e  land under i t ,  the  
defendant mas iriduced i n  order to remove a n  obstacle in 
the  way of his selling the land to McIver, to take a quit-  
claim deed from the plaintiff, and to give the  note sued 
on therefor. Tha t  as defendant is informed the plaintiff 
had  the deed prepared arid took i t  himself to Pritchett  for 
his signature, and that 1 1 ~  knew therefore of its being ante- 
ilntecl. 

A.: a co~~ntercla i in  the clefendan t eets u p  the same a!leged 
fraudulent conduct of plaintiff witli reference to tile sheriff's 
deed, and -avs he was thereby i l~ ju red  by being put to ex- 
pense ant1 C O S ~ S  i t 1  defending a n  action the said Eangert  
(the plaintiiY's assignee) had brought against hi111 upon the 
said bond. kc .  

On tlie trial in  the  court below, tile defendarit was the 
ouly witness examined in the cause and testified tha t  he 
gave the bond under  the following circumstances : T h a t  
snppixing himself to be the owner of the iand, he had con- 
tracted to sell i t  to McIver, who, however, declined to com- 
plete the contract on the ground tha t  he had disceovered an  
outstandinq title in t!le p l t i~ i t i f r  uiider a sale m d e  for 
taxes Afterwards he and t l ~ e  plaintiff met in Raieigli and 
had sorr~e conversation about the  t i t le, in w11icl1 the plaintiff 
proposed to sell to Ilini, but  nothing being accomplished 
they separated, agreeing to meet again in Eewbern aud  set- 
tle the  matter. 

They did subsequently meet there iu  the  office of the  de- 
fendant's brother, when they agreed on terms, arid the bond 
was given and  the deed tnade to defendant. H e  asked the 
defendant for his deed from the  sheriff, wlio replied tha t  he 
did not h a r e  it, with hlm,  and  that  he  had come to settle the  
matter, and tha t  i t  must be done then or riot a t  all. Tha t  
t h e  land was sold for taxes i n  March, 1572, the  deer! from 
t h e  sheriff was prepared and  dated i n  Septetnber, 1873, but  
delivered and registered in  May, 1874-more than eighteen 
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months  after the  sale. Upon this state of facts the defencinnt's 
counsel insistei  that the  deed frotn the sherifT to the  piain- 
tiff was void, and conveyed no title, and that  it was a fraud 
practiced upon the  defendant, as i t  bore date iil September, 
1872, and was r ~ o t  delivered until  May, 187.1. 

 HI^ Honor charged the jury tha t  if a t  the  t i m e  the  land 
and  rleeil \yere executed, the  plaintiff had a deed from the 
sheriff under the  sale for taxes, wl>icll lie believed conveyed 
to him a good title, 11e would be entitled to recorer, wlietl~er 
such was its effect or. not. as in th:~",cae there wonlcl l ~ e  110 

frand. T h e  case closes a s t r ~ t ~ m e n t  t l ~ n t  " the court also 
intilnaterl n u  opiniion that  so far as ttie drlivery of the  tax 
deed was concerned the pla int iF ought not to be prejudiced 
by t!ie lachrs of t 1 1 ~  s1:eriff." 

T11e ju ry  found all the issues in favor of tllc plnil;tiff, and  
from the judginent r e n d ~ r e d  in  his behalf t l ~ e d d e n d a n t  
appeaied. 

Xessrs. G~een  & 8wenson,  for plaintiff. 
Ko counsel for defendant. 

RUFFIS, J. AS the defendant was m~ichou t the aid of 
counsel i n  this court, and his exception points tu n o  par- 
t icular error, we have carefully examined tile whole case 
to d ixover  if possible something of which he  118s :i r ight  to 
complain, without, however, being able to do so. As stated 
in his ocvu answer, his right to the  relief he asks seem: 
doubtful. There  is not a single allegation of any  false 
affirmation on the part  of the  plaintiff i n  regard to his title 
to t h e  land, or the date, or efficacy of his deed frotn thc  
sheriff, nor the  slightest pretence tha t  the  defend:mt liad 
ever seen the  registry of that  deed before co~nplet ing his 
contrnct w i th  t h e  plaintii?~ 

So far as the  allegations of the defendant go, a l l  that  t he  
plaintiff d id  in the premises was to have his deed registered 
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In t l ~ e  county i n  which the  land lay, and thEs ht was r:ot 
only encouraged by the law to do, b u t  required by ej-ery 
fair coasideration of duty, seeing that  the  defbndm*, was 
about to sell. and t h e  purchaser should have n(1tiee , ~ ~ f o r e  
parting ~ i t h  his money of plaintiff's cllirn i o  the  land, 
whether well founded or otherwise. 

Eut, upon the proof, i h e  defendant being the  on!y witness 
deposing, the  weakness of his cass becomes apparent. U'lier, 
the ptrties zre brought f w e  to face, whether a t  Raleigh or 
Newbern, there is literally nothing ir: the conduct of the 
plainti$ as gis;en by defendant l~imself,  from which a lmr- 
pose to defraud and circumvent th9 defendant car] 5 e  a legit- 
imate  inference. 

On the contrary, i t  ibapparent,  as well froin the Le~t i l l~ony 
as the  pleading" t h a t  the defendatlt had doabts as to the  
~ a l l d i t y  of the  title h e  was getting from the p!ai:ltifl; a n d  
t h a t  h is  object in  buying was tu rid his own title of all 
qneqtio:?, and thereby remove all  ot)jections on that  scorz 
which might be entertained by RlcLver ; otherwise. ~t is :'m- 
poss~S!e: to account far the defendant's willingrless to sccept 
from i-he plaintiff a :nere quit-claim in lieu of an  absolute 
deed for the !as,d. 

Con~eding ,  e v m ,  t h t  the  law imposes upon every rendos 
t h e  duty of 2isclosing every known def& in his title to  the 
subject of' the sale, there i~ notiling to show that  tile plaifi- 
tiff in tl,is case was aware of t!~e existence of the defect i n  
his deed now suggested by the defendant bego~:d that  nre- 
sumption of the  knowledge of the law \ ~ h i c h  all persons are 
suppos[ (1 to have-a presumption, however, wl~icli  is never 
60 far ixdr lged a s  to convict a party of fraud n h o  is C J L  f i c t  
i n n (  cellt. As said i n  t11e case of Tilghn?a?z v, Il'enf, 8 Ired. 
Eq., IS,", frqr~cl cannot exist, a s  a matter of fact, n-hcre the 
intci l t  to deceive does not exist, for it is emphat~ci:l ly tile 
action of :he mind  which gives i t  existence. Brit t l l ~  rule 
,gf Ian. is t h a t  i n  sales of land jt i s  the d u t l  of a purcFd+r t~ 
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or  yunntity, by taking proper covenants looking to the end, 
arid if he fail to do  so it  is his folly, against which the law,. 
that  encourages no negligence, will give him t10 relief. 

I f  there be on the part sf the seridor any act of aciuctl 
 mi^, ~prescntrltion, ~r other pssitive fraud in regard to a rnate- 
rial matter reasonably relied on, then the purchaser will be 
afi'orded relief, otherwise the n a x i n l  of caveat emptor applies 
in  all courts, whether of law or equity. Ethv idge  v. Vemoy, 
70 S. C., 713. 

The charge give:) by his Honor to the jury in  this case 
It being one in w l~ i ch  a fraudulent intent to deceive is 
alleged, very properly left the question of the  guilty knowl- 
edge on the park of the plaintiff to  be determined by t h e  
jury, ths t  being the point upon which the whole case hinged. 

AS to tbe illtimation which it is said in the case he gave 
to the jury about the effect which the lzxhes of the s l ~ r i E  
should ha,ve upon the plaintiff's title, we confess we do not- 
see its pertinency, but as we carirrot see that it worked a n y  
harm to defendant, or  indeed, tell what his I3ouor did say 
on the point, we must decline to disturb the judgment r e w  
dered in the court below on amount thereof 

No error. Affismod, 

*>I. L. FOX o. I IARP IILINE. 

1. One of a number of contesting claimants to  a fund raised urrde.. P exe- 
cution cannot maintaill an independent action t o  support his  claim^^ 
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bot  must proceed by motion in the original cause of which such exe- 
cution is the r e s ~ ~ l t .  

2 A motioa in the cause, and not a dictinct action, is also the proper 
means of compelling the sherilf to make title to the  purchase^ 
at the execution sale. 

3. The purchaser of Ian2 sold under executioa is not entitled to an  in- 
jut~ction to restrnin another creditor from selling the property under 
ail alleged prior i~~cnmblauce  

. The sum bid for land a t  an esecution sale i j  the measure of its value 
srlbject to all prior liens, and the prirchaser cannot clemand that the 
money paid by him shall be applied t o  the dibchargc of paramorrat in- 
cumbrances. 

i. T k  lien of a dockc.ted judgment is lost by clela~ ing for more than ten 
years to enforce it by execution. 

' X I I I I X ~ H  r. 1;%3., 81 S. C. ,  107; Ba2e.s v Lzlly, 65 S. C . ,  232 ; Dewey v. 
II'lizte, Ib., 22: ; Cl~zl(1 v. U t ~ t g k f ,  I Dev. $ Bat. Eq., 1 7 1  ; I'atricF, v. 
C m r ,  Winst. E q ,  5 7 ;  SXinner 1.. TVar?cn, 81 S C., 373; Hosty v. 
S z m p o n ,  S1 N C  . 598, cited and approced.) 

MOTION for an  injunction i11 nn action pending i n  Ran- 
dolph coilnty, heard on the 9th of July,  1881, before Gil- 
mer, J. 

Motion allowed and  defendant appealed. 

il(cssrs. J N,  iStc@es and Reade, Busbee& Busbee, for plaintiff. 

J1~sw.s. Scott 4: Galdwell, for defendant. 

S u x r ~ ,  C. J. T h e  case made in  the  pleadings and evidence 
is this:  T h e  plaintiff; assignee in trust  for his wife and  the 
other children of Lewis Lutterloh, of a judgtnent recovered 
by J .  M. Jordan against 11im and  docketed i n  the superior 
court of Randolph on J u n e  15th, 1870, after obtaining leave 
of the  clerk, sued out  execution thereon on J u l y  16th) 1880, 
a n d  delivered i t  to the sheriff. T h e  sheriff proceeded to 
advertise the  land of Lutterloh for sale, previous to which, 
o n  August 19th, another execution on a judgment  recovered 
by William Staley a n d  docketed o a  the same day was placed 
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i n  the  hands of the sheriff. On the 30tll day of Aag~;l.;t, the  
land was sold and  bid off by the plaintiff a t  the price of 
$1,025, and he  gave Lis bond for that sum to the  officer, none 
of which has been paid. Siuce the sale the  d t fe t~dan t  Kline, 
who also held a judgment against Lutterloh for abo:lt $900, 
docketed in the  same court in  December, 1574, and  hrcome 
dor~ l lan t ,  obtained leave toissue and caused to issue an execu- 
tion for its enforcement, under which the sheriff was p~ oceed- 
i n g  to re-sell t h e  land when he  was stoppc by the  restrain- 
i n g  order sued out by the plaintiff, and aftenlards continued 
until  the  final hearing of thecause. The  plaintiff asserts a fur- 
ther  lien on the  premises superior to those of the  other judg- 
lnent creditors, by virtue of a consent decrec entered in  this 
court a t  January  term, 1873, in a suit originatirlg i n  the  
former  court of equity and remored, wherein the  a ~ s i g n o r  J. 
M. Jordan is plaintiff,and the said Lutterloh and his children 
and  grand children to whom his land had been conveyed, 
as alleged, without valuable consideration, are  defendants. 
T h e  decree declares the lands bound and liable for the as- 
signed judgment.  But  in passing on the  merits of the pres- 
en t  controversy, the  force and  effect of this adjudication may 
be p u t  out of view, i i~asmuch  as no  steps have since beell 
taken to give i t  practical operation. 

T h e  relief sought i n  the action is, that  the  plaintiff :nay 
be declared to be entitled to the  purchase mouey, and'if not, 
tha t  h e  may  be allowed to pay the same into court for the  
judglnent creditors, defendants, as the  court may determine 
their respective rights, and tha t  a conveyance of tile title be 
directed to be made to him. 

From the  interlocutory order for injunction the defend- 
anL, Mary Kline, appeals. 

T h e  issue between the plaintiff and  defendant, Slatey, is  
confined to the  disposition of t h e  purchase money, which 
ought  to be, a n d  is not, in  t,he sheriff's hands. F o r  this 
reason the former proceeding to obtain a n  adjudication upon 
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their conflicting claims to the fund was r~o t  entertained. 
Milliknn v. Pox, 84 N. C., 107. 

The present method of procedure is exposed to the satne 
fatal objection. Regarded as in  the nature of a bill of inter- 
pleader, it should have been instituted by the sheriff against 
the two contesting claitnants, aud he is required to bring 
the Inone!. into court or at least offer to do so in  his bill. 
But the action as prosecuted finds no precedent in the prac- 
tice of a court of equity, and in its support no basis upon 

the invoked jurisdiction can be exercised in admin- 
istering relief. The appropriate and an adequate remedy 
can be found i n  an application to the court in the original 
action. While i t  is true that when under our former system 
an officer in possession of moneys raised under different ex- 
ecutions is at  a loss as to the proper and legal appropriation 
of them, he may, upon his own return, ask the advice of the 
court, and " the  claimants," i t  is said by DICK, J., in Bates v. 
Lilly, 65 N. C., 233, " cannot be compelled to become parties, 
and their rights are not barred by the decision of the coyrt." 
Yet, in the well considered opinion of RODMAN, J., delivered 
at  the satne term in Dewey v. White, 65 N. C., 225, he declares 
that the effect of the union of legal and equitable powers in  
a single tribunal, is to vest in i t  the right to determine the 
opposing claims of execution creditors to the fund under its 
control, and that the power is expressly conferred in section 
68 of the Code of Civil Procedure. 

Again, referring to the distribution of funds raised under 
execution at  the instance of different contesting creditors, 
RUFFIK, C. J., remarks : " The question is one merely at  laK 
where the present plaintiff could get all the relief he was 
entitled to, b~ a motion Up07L the yeturn of the executions," ad. 
ding that the plaintiff "had  another available and more 
obvious remedy" than that sought in the bill. Child v. 
Dwight, 1 Dev. & Bat. Eq., 171. 

Nor can the action be maintained to compel the sheriff 
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to make title to the land, not only because a court of equity 
would not interfere in sucll a case, but for the further reason 
that the performauce of this offieid duty, where the terms 
of sale have been complied with, and the money bid paid 
by the purchaser, will be enforced by a rule or order in 
the cause. Patrick v. Carr, 1 Wiast.Eq., 8 7 ;  Skinner v. War- 
ren, 81 N .  C., 373. 

But the action has a wider scope thaii an adj~astment of 
the matters in controversy between the plaintiff and the 
defendant, Staley. I t  undertakes to arrest the prosecution 
of the action of another creditor against the common debtor 
to subject his estate in the !and to the satisfaction of her ex- 
ecutioo. when she is in no wise connected with the contro- 
versy between the others, and can perfect her remedy and 
render her lien effectual in no other way than by a sale. If 
the plainti8 has acquired title by the sale, he cannot be 
halmed by the proposed second sale of the land. If he 
bought an  estate under the encumbrance of a superior lien, 
it can be removed by his paying off the paramount judg- 
ment. The sum bid is the measure of value of the land sub- 

ject to the encumbering judgment, and to permit the plaintiff 
to discharge that debt out of the purchase money, aside from 
the wrong done to Staley, would be in effect to give him an  
estate j%ee from encumbrance, a t  the price i t  sold for charged 
with the encumbrance. To this relief he can have no just 
claim, while he can relieve the property and prevent a re- 
sale by payment of the judgment debt to the defendant, 
Kline. 

As was said in  disposing of a motion made by a defend- 
an t  to set aside an  execution under which alleged exempted 
larid had been sold : "The process should not be recalled 
upon the mere allegation that exempted land llas been 
levied on and sold. If i t  was riot liable to be taken for the 
debt, the title is not divested by the attempted sale, and no 
injury results to the debtor. If it were liable, this was the 

12 
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appropriate means by which the property can be made 
available to the creditor, and he sl~onlrl not be denied the 
process by whieh it  is to be thus applied." Hastyv.'Si?npon, 
84 X. C., 590. 

Yot only does the illjunction suspend t l ~ e  exe~cise of the 
r ight  of the defendant to perfect her lien a ~ l d  reach t11e 
property of the debtor, hut if contiuued a sumcient time it  
niay destroy the lien altogetl~er and wholly defeat tbe pur- 
pose of the statute in liniiting its duration. Where a party 
shall be " restrained from proceeding on his judgment 
by a n  order of injunction or other order, or by the opera- 
tion of a n  appeal," the  time of such restraint is not cxolanted 
as part of the Len years during which the lien remains in  
force, but i t  is to be computed as part of that  period i n  the 
words of the statute, (( as against a purcllaser, creditor, or 
mortgagee in good faith," whose rights are not impaired by 
the suspension. Hence the e f lux  of the l in~i ted  time, al- 
though i t  may be caused by a restrailling judicial order 
issued a t  the instance of other parties, and not by the cred- 
itor's yoluntary inaction, may put a n  end ti, the iien and 
give precederlce to junior judgments, a result which may 
produce an  irreparable loss to the rest~ained creditor, and 
could not have beell intended by the lava. 

While, therefore, if the cause was before us for a final dis- 
position, we should be constrained t o  dismiss the  action, we 
can only in this appeal pass on the validity of the order 
of injunction and reverse it. But as we have formed an 
ol) i~i ion upon the points intendtd to be presented, arid its 
expressiou may tend to facilitate a settlement of the contro- 
versy, we will add in  conclusion that  upon the facts tile 
plaintiff's lien has been lost by his delay, and if, as we infer, 
the sale was made under both executions, the defendant 
Staley has a preferential right to the proceeds of sale, and  
the title acquired by the  sheriff"^ deed, when executed, will 
be subject to the encumbrance of the  judgment of the de- 
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fendnnt, Kline, by reason of its being docketed before tha t  
of her eo-defendant, Staley. 

There is error and the judgment below is reversed. 
Error. Reversed. 

*JAMES L. JIOORE v. B. D. BCSTIN.  

1. TVliere a cnr1.e pendinq in court is referred to  arbitratiou, the legal 
e&ct of the . sub~nie~isn  and awarcl, if not successfr~lly asuailrcl, is to 
put a n  end t o  t he  action by a fi~!al judgment according to t l ~ c  an.:wcl, if 
the reference mas untler R rule of court, cr if not, to defeat it by t h e  
merger in the  award of tlle original dem:ind. 

2 .  T o  have tile benefic of the awwd a t  a later stxge of the cauce, i t   nus st 
be pleaded '' since the 1%-t coutinlmnce," and it i s  not admissible as 
eaidrnce upon issues previor~sly joined. 

3. ,411 agreement of the partie? pending a stlit to  submit to arbitration, 
alrd tllnt the submission ant1 an.arc1 s11:111 be a rule of court, will not con- 
e t i t ~ ~ t c  in fact such a rnle a. will authorize ,zu ent ry  of judgnlcnt in 
conformity to the award. 

4. An  awarcl is not evidence of an accoilnt stated between the parties to  
the submission, unless, perhaps, in the single event of their being no 
regular agreement to  rcfrr, and const,qnel~tly no award capable of be- 
ing enforced. 

5. Where an  award is rliforcrd hy n jrrsticc as a rule of court, nut1 the 
pn!ty ngqrirved obtains n ~ecordnl ' i in lie11 of a lmt  ;~ppcnl. xu o-derdi- 
.. ~c.cting , . the docketing of the cnrw f ~ r  tri;tl i l l  tlir ~1lp111.inr C O I I I . ~  ij 11ot 
xn atljlidication in any ee iw ,  lipon t11e matters i n  controversy. 

(L~ l s l i  v. Clayton, 70 N. C., 1 S i ;  Simpson v. XcRee ,  3 Dc,r., 3 1 ,  cited and 
approved .) 

CIVIL ACTION tried a t  Fall Term, 1880, of ASSON Superior 
Court, before Avery, J. 

* Ashe, J., did not sit on  the hearing of this case. 
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Verdict ant1 judgment for plaintiff, appeal by defendant, 

illcssrs. Bwz~ell & Ttitlker, J. D. Pemherlo~~ and G. Ti. Slrong. 
for plaintiff. 

Jlr. J. E.  Pctyne, for defendant. 

SMITE, C.  J. Tl~ i sac t ion io  recover for work and labor done, 
began before a justice and coming on for trial the parties a t  
his suggestion agreed to refer the rnatter in difference to two 
designated persons, one chosen by each for ad jus t~uen t .  
On February Ist, 1876, three days thereafter, the  arbitrators 
met a t  the house of the  defendant to examine the work, when 
the plaintiff and defendant executed a bond in the  penal 
 sun^ of one hundred dollars, each to the  other., to abide by 
the decision which might  be made. Tbe arbitrators after 
inspecting the premises agreed upon their award, charging 
the  defendant with the payment of a balance of sixty dol- 
lars and the further sum of t h ~ r t e e n  dollars and sixty cents, 
t h e  estimated costs of the  reference, and reported t h e  same 
to the  justice, who on April  12th following, without notice, 
entered judgment for the  sum ascertained and  fixed i n  the  
award. I n  October, the  defendant applied for and obtained 
a writ  of wcorda~i and  upon a suggestion of irregularity i n  
its issue, a secor~d similar writ, u n d a  which the cause was 
removed to the  superior court, and docketed for trial  and  
time given for filing pleadings. 

T h e  plaintiff' thereupon filed his complaint setting out 
his original cause of action, the  non-payment of the  balance 
due  for work performed, a n d  without mention of the  award. 
Tile defendant's answer denies the  alleged indebtedness, sets 
u p  a special contract, work imperfectly done under  it, and  
the  plaintiff's refusal to complete i t  according to its terms 
and also relies on a counter-claim, the par t~cu la rs  of which 
are  contained in  an  exhibit  annexed. T h e  pleadings a re  
further extended, but it is not necessary to refer to their 
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conflicting alIogafions in disposing of the appeal. Two 
issues mere framed and submitted ti; the jury without ob- 
jection or a n y  suggestion of others. 

I. 1s the defendant indebted to the  plaintiff? and 2. If so, 
in what a m o u n t ?  

T h e  exceptions of the  defendant are to adtnission in  evi. 
dence of the  submission to reference and the award rendered 
by the referees, as r o t  a matter presented and controverted 
i n  the pleadings nor pertinent to tile enquiries before the  
jury ; to the  charge of the  court a s  to the effect of the evi-  
dence ; and for the  further reason tha t  the award mas passed 
on and  adjudicated adversely in the  order directirlg the  
eause to be entered i+n the  civil issue docket for trial. If 
the  reference is to be taken as inade undzr  a rule hp whicl i  
t h e  a ~ ~ a r d  was to become the basis of the  justice>' judg- 
ment,  and a determination of tbe  muse, no defence against 
such judgment could be enterlained wllich does not impeacli 
t h e  validity of the award for intrinsic defects apparent upon 
its face, for ~niscondnct on the  part  of tile arbitrators, or 
upon other grounds legally sufficient to vitiate their pro- 
ceeding and annul  what they may have do t~e .  

In the absence of the  impeaching allegations upon t h e  
production of the  award, the  plaintiff would be entitled to 
detnsnd judgment thereon.. Th is  coume was nut pursued, 
b u t  on the contrary the  plaintiff in his permitted com- 
plaint re asserts and relies on the same original cause of 
action, and the  defendant i n  his answer contests the right 
of recovery and sets u p  his counter-claim in the same inanner 
a s  before the justice. T h e  arbitration and its resnltsare not 
noticed in  the pleadings. neither by the plaintiff with a tie- 
nnand for Enal judgment thereon, nor brought forward in 
the  nature  of a plea since the last continuance bjf the de- 
lendant,  as a bar to t h e  frirther prosecutiou of the suit. The 
legal effect of the  sub~nisaion a n d  award if not successfully 
assailed, is to pu t  an end to the  action by a final judgment 
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for the plaintiff if the reference was under a rule, or i f  not 
to  defeat i t  by the merger in the award of the original de- 
mand. 

If the claim be for unlicjuidated damages, a n  award for a 
sum certain in satisfaction is, it is apprehended, a good bar 
without alleging performance. Russell Arb., 604; Morse 
Arb. and Aw., 591. 

If the reference be after issue joined and  the plaintiff 
proceed with his action after the award is made, it n ~ a y  be 
brought forward in the nature of a plea since the layt con- 
hinuance as a bar to the further maintenance of the action. 
To have the benefit of the defence it must be pleaded, and i t  
is not admissible as evidence upon issues previously joined. 
Russell Arb., 505; Morse, 592. 

The  agreement and award were however produced on the  
trial, as definitely establishing the defendant's liability and 
fixing the damages to be assessed against him, aud to t he  
introduction of this evidence and the ruling of the court as 
to its legal effect, are the material exceptions we are called 
on to review. 

The  jury were also permitted upon the  evidence to deter- 
mine the cl~ariicter of the reference and whether it  was the 
intention of the parties i t  should be under a rule of court 
and  become a basis of a final judgment. 

In  our  opinion, if par01 evidence outside of the  bond con- 
taining the covenant to refer mere competent to prove a 
further agreement to etlter judgment on the award, none 
such was allowed to go to the jury warrant;ng a finding of 
the fact. The testimony of the justice shows simply that  
when the case was called for trial, the defendant ii~sisted on 
leaving the controversy to arbitrators, to which after some 
hesitancy the plaintiff assented, aud each then selected one 
of the arLitrdtors, and that when the award was returned 
he  entered up judgment in accordance with its terms. Such 
judicial disposition of a pending suit  is only authorized 



OCTOBER TERM, 1881. 183 

when the reference is pursuant to a rule entered by consent, 
a n d  this  is i n  practical effect an  agreenlent to confess 
judgment enforced b r  the  court. Luck v. Clayton, TO 
N. C., 184. " A rule of court to stand to a submission end  
award," says DANIEL, J , speaking for the court, " was nc- 
cording to the  colnnlon Ian a rule entered in some of the  
courts a t  Westminster where t l ~ e  records ailrl pleadings: i n  
the  cause were made up. A party who consented to have 
such a rule entered arid tiiwbeyed i t  afterwards, was sub- 
ject to an  a:tachment for a conte~cpt ,"  and he  adds tha t  no 
authori ty  is  found estab!ishing the  proposition " t h a t  an  
agreement of the  parties pending it suit to submi t  to arbi- 
tration and  that, the submission and  award should be a rule 
of court, was i n  fact such rule as by the principles of the  
common law would authorize a n  attachment to issue for its 
violation," Simpsott v. MeBee, 2 Dev., 331 ; or  to enter j~clg.  
rnent, the  substituted practice i n  this state, according to the 
award. 

Assuming the other aspect of the  ease, a submissioil i r z  
pais to be enforced by the covenant to abide by the ac*tion 
of tht: arbitrator., we meet tile quebtion of admissibility of 
the  evidence, eithsr conc!usive or p r * f r n c ~ .  facje, of the  indebt- 
edness and the amount  due from the defendant. It has 
been held tha t  a n  award upon a verbal submission may be 
received to s ~ p p o r t  an  account stated and the other cotnixon 
counts jn assumpsit,npon the idea that, the  referees are  a (*om- 
moll agency and their action that  of the principals they 
represent, and  this rul:ng has found its way into  many of 
our  text-books. Keene v. Gats/~o?n, 1 Esp. PIT. P. @., 194 ; 2 
Starkie Ev.,  08 ; 2 Greenl, Ev , S 126 ; Wat  A r b ,  356. 

B u t  the  authority of this decision is denied, except where 
the  subrnissior~ is too in(1efinite to be snforced by action, 
a n d  consequently is not a contract in  the  later and well- 
considered case of Rate.? v. libw/ey, 2 Ex. Rep., 151, in which 
,it is declcred that  persons chosen to arbitrate are  in no sense 
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agents, but judges to decide between the parties, and hence 
their award is not evidence of a n  account stated. Referring 
to these cases, a recent writer on evidence says: "An award 
is not evidence of a n  aecoant stated betwsen thc parties to  
the  submission, unless perhaps in the single event of there  
being no  regular agreement t o  refer, and consequmtly n o  
award capable of being enforced i n  law." 2 Tay. Ev., 
5 1365. Accepting this as a correct exposition of the law, it 
was e n o r  in the  court to allow the evide:>ce upon the i s u e  
arising out of the pleadings and  confined Cio the  originai 
cause of action. 

W e  do not assent to the  argument  for the  defendant that, 
the  order docketing the  cause for trial i s  a n  adjndication o t  
the  matters i n  controversy, or has a n y  wider scope t1:an a n  
appeal, for wllich i t  is snbstituted, xould have l2ad in i ts 
removal to the  superior courb. 

There  i t  then stood fbr triz-1 as i t  did previous to the juclg- 
meut  before the justice in whose jurisdiction it originated, 
For  t h e  esror assigned there mush b s  a new trial, and  i t  is 
so adjudged, 

Error. 

Deed of Xorr ied Womiin-lien for Pureh use ;Ilonq--Rc/tsr- 
,nent~-~7~ut ice-Dmnagcs. 

1, Wl~e re  the htishxnc! of a f e m e  c o ~ c r t  does nct jokt i n  a con! Iyauce of 
her land, ant1 she is uot piivilg esziilii~rcl 2% to  her volu:~tit?g assent tcr 
the deed, the :tttempted conveyxlicv is an .~h.oirite ni~ll i ty ; ulld t l le 

vendee lras no lien on the Inn(!, or riglre of :ic:io~i agai~ls t  t l ~ e  wowae 
personnlly, for the ~;tircliasc money paid by hiin. 

2". Smh purchaser. S.eil?g chxged  by implication of LIW !\.ith,fino~r.lc.3g.e. 



OCTOBER TERM, 3881. 185 

of tl~r: invalidity of Iris t,itle, cannot maintain a claim for " bet t~r tnents"  
I I I I ~ ~ ~ ~ '  the act of assembly (Bat. Rev., eh. 17, $4 262 a et, aeq.,) for im- 
prowlnents put by him upon the land. 

3,  One who acqrtires the estate of tlie first ptrrci~aser, under a n~ortguge 
;ale, is affected wi th  notice of the tlefect in  the dircct chnin of I!is title, 
~ l i t l  ~tnnds in no better p l i ~ ~ h t  as regards improve~ne~~ts. 

4. \Vhilc, piirc.llaeers 80 situnted cxli13ot cl:lim !or h f ~ t t e ~ . l n ~ ~ l t ~  na s71chp 
t l ~ e y  will he entitled to a fair allon.snce :LS a n  eqrlitable countcr.cl:lirn, 
t o  the c!emantl of t h e  real omiler for t h e  rents 2nd  profils of the 1 : ~ n i l ~  

!G'r.een T.  R i ' u ~ ~ t o ~ a .  1 Drv. Eq., 500 ; Askew r, l lx i l ie l ,  t 1r.cil. Eq., 321 
l i e r i u  v. Ptele~,  4 J O I I ~ P ,  226 ; H a w i . ~  v. J C I I J Z L ~ S ,  72 S. C . ,  IS3 ; Junes 
v. @o?~e:2, S2 ST. C., 7 5  ; Il'owles v. Fisile~., 77 ?i. C . ,  437 ; TJ'll~~!,loi~ v m  
.Yoore, S4 3'. C . :  479 ; Eecd v. Exrtnl, l b . ,  430 ; Doled v. E ' t r i i c ( ~ f t ,  I 
Dev., 9.1 ; Elliott v. Pool. C Jones Eq. . 42, citc~rl, cornmecteil on nnc: 
appro t etl ;. an l Daniel v- Crionplsr, 75 N. C , 154, orerrriletl.) 

C r v n  ACTICY to recover l and  tried a t  Spr ing  Term,  ISSO, 
of NASH Superior Court, before h e m j ,  J. 

The facts a r e  stated in t h e  opinion 04 this court. The 
judge  below held tha t  plaintiff 's deed of 7th December, 
1838, to defendant,  Battle, did no t  convey her  interest  i n  
t h e  l and  i n  controversy 1 b u t  t h a t  she  was not entitle,; to re- 
cover possession thereof unt i l  s h e  repaid t h e  purchase money 
paid  to her  by said Battle, a u d  also t h e  i.nlue of tile per- 
m a n e n t  improvements  ~ ~ u t  u!3on the larid by Battle. The 
cour t  held fur ther  tha t  Lhe claim of plaintiff for tinpaid 
residue of legacy bequeathed by one W. L. Batt lz for t h e  
education of h e r  daughters ,  i n  conseqr~ence of the  h i l u r e  of 
defendant  Batt le to pay t h e  same,  w l ~ i c h  was set u p  in t h e  
replication,  cannot be allowed as  rt set-off to t h e  purchase 
r n o l ~ e y  paid a n d  the value  of t h e  i~nprovernen t s  w:tde 
by defeiidsnt Ba t t l e ;  2nd also, t h a t  tlie sale :lad deed by 2, 

conirnissiouer, appointed for t h a t  purpoce,  executed t o  de- 
f ' enda~~t s ,  Cobb a n d  Batchelor, d id  not  divest t he  title of 
plaint~tT. And  t l~e reupon  t h e  judge  framed issues for n jury,  
mcl retained t h e  cause for f a r the r  orders, and both pa~ t i ec .  
apppa1t.d. 
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Messrs. Davis & C o o k  and Gillianz & Gatling, for plaintiff. 
Jlessrs. Bunn & Baltle, for defendants. 

RUFFIN, J. This cause comes here upon au agreed sfate- 
merlt of facts i n  substance as follows: 

I n  the year 1845, tlle plaintiff intermarried with one T. 
El. Scott, and lived with him until the year 1850, wheu she 
separated herself from him, and from that time until his 
death in 187's they lived apart with the  exception of one 
short interval-he a t  no time after the day of tlleir first sep- 
aration assuming any  control over her property. 

A t  the time of her marriage? t11e plaintiff was seized in  
fee of the laud in controversy, and continued to possess the 
same until the 7th day of December, 1858, when she con- 
veyed i t  to her brother the defendant, L. 1'. Battle, by a deed 
to which her husband was not a pasty. Tlle deed was at- 
tested by two witnesses, and i n  1872 it was admitted to pro- 
bate upon the oath of one of them, and registered without 
her  being privily examined i n  regard thereto. 

At the time of the execution of the deed, tlle said L. F. 
Battle gave his note to the plaintifl' for $600 upon which 
she brought suit, and a t  spril2g term, 1870, recovered judg- 
ment for the full amount of principal and interest, and in 
1871, collected the same in full and used the money. 

Ou the  14th day of March, 1870, just after the recovery of 
saicljudgment, the defendal~t, L. F. Battle, borrowed the 
s u m  (if $3,000 of one Trevathan arid executed a rnortgage 
apon the said land as a security therefor, and failing to pay 
the same the said Trevathan sued for a foreclosure and ob- 
tained a, decree under which the land in question was sold 
by a commissioner, when the defendants, Cobb arid Batch- 
elor, became the purchasers and took a deed under the 
sanction of the court iu December, 1877. 

The  said Trevathan had no notice of any  defect in the 
of L. F. Rattle a t  the time he took t h e  mortgage: uuless 
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the  deed which plaintiff had giver, to defendai~t  Battle was 
notice. Neither had defecdtlnts Cobb and Batchelor notice 
of such defect, except such as was given to tlleril by this 
actinn which was instituted in  May, 1577, and  was pentling 
a t  the  t ime of their purchase-though they a n d  L. F. Battle 
had notice of plaintiff's coverture. 

Dar ing  the t ime that L. F. Battle was i n  possession of the  
land he  pu t  upon i t  permanent improvenlents. 

I n  1859, one W. L. Battle died leaving 21 will by w l ~ i ~ h  lie 
bequeathed to defendant, L. F. Battle, property valued a t  
$10,000, and  charged h i m  with the sum of $1,000 to be paid 
to plaintiff for the  benefit of herself and daughters-t!ze 
interest to be used in  their education and the principal to be 
theirs a t  the  death of plaintiff. Of the amount  thus  be- 
queathed there has been paid only the sum of $320 i n  1876 
and the plaintiff has been compelled to advance her  own 
money for the education of her  daughters. 

The questions submitted for the  decision of the  court are:  
1. Is the  plaintiff entitled to recover the possession of the 

l and  ? 
2. If so, is she liable to a charge for tlie porchnse money 

paid her  by the  defendant Battle, and  is the same a lien on 
the land ? 

3. I s  she liable, and the  land subject to :L lien. for the  
value of the  improvements put upon i t  by said c lefend~n t :' 

4. If so liable for purchase money and i t n p r o v e m ~ n ; ~ ,  is 
she permitted to useas  a counter-claim the uinount still due 
her from said defendant upon the legacy to herself and  
daughters ? 

T h e  plaintiff's r ight  to the  possession of the l and  cannot 
be questioned. T h e  statute imperatively says tha t  i n  order 
to efTectually pass the estate of a marrid woman in  lands, 
the conveyance must be executed jointly with her  husband 
a i ~ d  after due  proof o r  acknon~ledgment thereof as to him,  
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she shall be privily examined as to her voluntary assent 
thereto. Bat. Rev. ch. 35, $ 14. 

T o  properly understand thc eff'ect of these provisions i t  is 
necessary to remember that the statute is an  enabling, not 
a diqabling one. 

A t  commcii  la^ a married woman could not by uni t ing 
with her  husband i n  a deed effectually convey lands of 
which she IT-as seized in 11er owu right,  and there was bu t  
one mode known to the  law by which she could do so, to-w't, 
by uniting with him in levying a fine. This  she was per- 
mitted to do because it nrac; supposed that  the  publicity of 
the occasion ( i t  being done i n  the  face of the court ), sucl 
the care nsed by the judge to ascertain by a private exam- 
ination whether her  assent was freely given, aflorded suffi- 
cient protection against the  undue  influence or authority of 
her  husband. The  statute confers upon her the  power to 
convey by a simpler mode, bu t  i t  prescribes the terms, and  
without their strict observance the act stands as i t  would a t  
common lam-absolutely null  and w i d .  T h e  instrument 
executed by the present plaintiff to the defendant, Battle, 
lncked both of the  essential elemer~ts to coristitute i t  her 
deed-i ts joint execution by the husband and her ow11 pri-  
vate examination-and conqequently i t  is wholly inopcra- 
tive. Green v. Branton, 1 Dev. Eq ., 500 ; ilsl;czc v. Daniel. 5 
Ired Eq.,  321. l i e e m s  v. Peeler, 4 Jones 226;  Harris v. 
.Jed;ina, 72 N. C.  183. 

It would seem that the  ,qarne reasoning must be a full 
answer to the defendt;nt's demand upon the plaintiff-' for the  
restoration of the  purchase money which she has rtceived 
and used. 

T h e  incapacity of a married woman ill law is not restricted 
simply to conveyances of her  estate by deed, but  extends to 
every contract, rendering her utterly unable to make any  
that can affect her estate either real or personal, except such 
as is technically known as her scpcrrctte estate, tha t  is, such as 
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:nay ]lave bee11 settled upon her  by express deed or other 
instrument.  

I n  no case will the law imply a promise on her part, and 
every one who deals with her is held to do so with a knowl- 
edge of her  disability. 

I t  is this disability of a married won2an to make a n y  con- 
tract, which we think distinguished her case from those in 
which a p u r c h a ~ e r  under a par01 contract, void under tlie 
statute, has been allowed his claim for a restoration of the  
purcllase money paid and coinpensation for his betterlnents. 
I n  such cases the  ruling of the  court has proceeded upon 
the  idea tha t  though the contract be void, the  party making 
i t  had capacity to do so, and the very ground of the  relief 
granted js tha t  the  vendor, by making such an  agreement 
and tllereby inducing the vendee to expend his money on 
the  land, has obtaiuzd an unconscientious advantage which 
a court of equity will not permit h im to me. But  car] this 
reasoning hold good when there exists as  in  the  case of 
&me covert no  power to coutract, a n d  when indeed the law 
itself' declares she shall not do so ? \Ye are  referred how- 
ever to the  case of Daniel v. Cmmpler 75 N. C., 184, as o ~ l c  
in which the rule  just ~ p o k e n  of governing parol contracts 
for the  sale of land, was applied to such a n  agreement to 
sell by a married woman, and she was not permitted to oust 
her  vendee until  she had repaid the  purchase money and  
the  cost of improvements. On lookiilg to the case, t l ~ e  fact 
tha t  the  plaictiff was a married woman seems not to have 
bee11 observed by the court, a t  least there is no  mention 
made of tha t  circumstance in t h e  opinion. So far as me 
can see, the  point passed sub silentio, ns if i t  had been the case 
of a n  ordinary vendor, resting under  no disability, seeking 
to avoid his parol agreement;  and regarding the  decision to 
be inconsisterlt alike with precedent and  principle, we do 
not feel a t  liberty t o  follow it. 

I n  t h e  case of Askew v. Daniel, 5 Ired. Eq. 321, it is said 
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tha t  the deed of a feme covert, uutil she is privily exanlined 
by the  proper authorities is mere blank paper, so utterly void, 
tha t  even if i t  contain a stipulation i n  her own behalf, she 
cannot have the  benefit thereof. 

I n  Green v. Brvnton 1 Dev. Eq.  500, the  court saj7 tha t  a 
feme covert can be bound as to her laud in only two ways, 
first, by her deed executed jointly with her husband, with 
her  p ~ i v y  examination thereto, and secondly, by the judg- 
ment  of a competent court, and  that  if her  deed be not ex- 
ecuted as required by lam, i t  is a n  absolute nullity, under 
euliich 120 equity whatsoever can be set up. 

I n  1 Bishop on married women $599 the principle is  thus  
stated : I f  there is a defect i n  the  wife's conveyance ren- 
dering i t  void a t  law, i t  is eqnally so i n  a court of equity, 
and  even though the purchase money has been paid. 

I n  X r h n  17. Decelly, 6 M7end., 9, the court of errors for the  
state of New York held that  a deed for lands executed by a 
married woman bu t  not acknowledged pursuant  to the  stat- 
ute, was absolutely void, and was i n  no wise aided by the 
payment of the purchase money. Arid so far from holding 
that  the  wife's land was subject to the  lien of such pnrchase 
money, there was a clear intimation on the  part  of the court 
that  the  purchaser's only chance for redress was agaiust the  
estate of the  husband, and  leave was given him to amend 
his bill so as to present his demand in  that  shape. 

The w p r e m e  court of Ohio, in  the  case of P u d l  v. 
Gcclio ,?, 1.7 Ohio, 105, say, tha t  no precedent can be !oynd 
of a rl(.t.--e ag~insC, a rnarried woman to convey I a n r J ~  upon 
the  gxi izx~? of her having agreed to do  so, whether unon a 
full co;l?:(ieratiun paid or not, and the fr'iud of the  wife i n  
the  tr.r~i.;action can make no difference. 

A l n 4  +!]is court, i n  the  case of Jones v. Cohen, 82 N. C , 75, 
where c husband and wife disaffirmed a deed for the  wife's 
land m a  te  dur ing coverture, on the  ground of he r  infancy, 
held tha t  the  purchase money paid, a n d  which had been 



OCTOBER TERM, 1881. 1% 

received by tbe  husband, was his individual debt, without 
once suggesting that  i t  created any lien upon the wife's 
land, which was the  subject of the sala. 

Upon principle, too, i t  seems impossibie to conceive tha t  
the law will ever permit that to be done indirectly which i t  
forbids to be done directly, or t!~at i t  will give its counte- 
nance to a doctrine whieh must subvert its whole t l~eory ill 
regard to the contracts of married women. To do so would 
be equivalent to saying that  a feme covert cannot by ex- 
press deed, unless p r i ~ a t e l y  examined thereb,  convey o r  
charge her lands, and yet may by a mere contract to sell 
and the acceptance of the purchase money, create such a 
lieu upon it  as the coud of equity will enforce by a sala against 
h ~ r  wili.  

If this be tolerated, then the statute intended Do regulate 
the cotltracts of a married wornau has no longer any  virtue 
left in it ,  and 811 the t ~ a c h i n g  of the common law as to her 
disability is swept away, 

As to her not being privileged to commit a fraud : T h e r ~  
can grow no fraud out of the  contracf of a married woman. 
It stauds upon its own strength both in law and equity. Ifi 
perfect, thell, well and good. I f  imperfect, then i t  is a n  ab-  
solute nullity, no  matter upon what consideration ; and as 
said ~ r i  Towles v .  Fisher, 77 N. C ,438, no one can reasonably 
rely upon the contract of a married woman, or on a repre- 
sentation as lo  her intentions, which a t  best is i n  the nature 
of a contract, and  by which be must be presumed to knovr 
that &P i:, not legally bound, and i t  is only in ths: caw of s 
pure tort altogether 4isconneeted ~ i t h  a contract, that, any  
estoppel agniilst her can operate. 

If in ti case like the prPsenL a feme covert should retain and  
have actually i n  hand the money paid her as the  consider- 
ation for her imperfect and disaffirmed contract. her vendee 
would be permitted to recover the same at law, or  if he  bad 
converted it into other property so as to be traceable, h e  
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might  pursue i t  in its ~ e w  shape by a proceeding irz rem, 
and  subject i t  to the  satisfaction of his demand. But  if she 
h a s  consumed it, as i t  is admitted this plaintiff has done, 
t h e  party payicg it Is without remedy;  and this, because of 
t h e  policy of the  law which forbids all dealings w i t h  femes 
covert, unless conducted i n  the mauner prescribed by the 
statute, and  which throws the risk in  every such case upon 
the party that  knowingly deals wit11 her. 

W e  Ilold, therefore, tha t  the  plaintiff is not personally 
1,iable to a charge for the  rnoney paid her by the defendant 
Battle, nor is her laud in  coutrosersy subject to a lien 
therefor. 

T h e  question as to the irnprorements pv.t upon the plain- 
tiff's la11d stands, me th ink ,  upon a different footirlg from 
i h a t  concerning the 1purch:tse money- paid, and sllould be 
determined by reference, not n ~ w e l y  to the invalidity of her 
contract of sale, bu t  to the bonn j d e  belief of the  party malc- 
ing them as  to the  character of the title under  which 11e 
held possession a t  the  tirile. Admitting the plairrtiff's deed 
to be wholly void ah iwitio, all she can ask is to get back her 
own. a n d  a t  its originnl value, together with a just c o a p e n -  
sation for its use i n  the  meantime by way of reasonable 
rents. All else above this is the  fruit of another's labor or 
money bestowed upon the premises, and  she can have n o  
claim to be enriched thereby, provided i t  was innocently 
done, and  in  a n  honest belief tha t  the  party's title to the  
land was good. But on the olher hand, if not done honn 
fide, and the party making the improvements should k?to~/ j  

that  his claim to the  land was not a valid one, then the  law 
deems i t  his folly, and will allow h im no comper~sation 
therefor. And especially should this be so if h e  act knorr- 
ingly under  a contract which the l aw declares w i d ,  becauze 
against its well known policy. 

As has been several times said, this equity c o n c e r n i ~ ~ g  
betterments is of recent growth, and i t  has been diversely ap- 
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plied by difl'erent courts according to what seemed to them 
to he natural equities growing out of the  facts preser~ted i n  
the  several cases ; and as might be expected i n  such a state 
of t l ~ i l ~ g s ,  the decisions sometimes run counter to each other, 
thus proving the necessity for the  establishment of some 
fixed rules in regard to the  matter,  and a strict adherence 
to them In order tha t  t l ~ e  law m a y  be 7cnozun, 2nd the rights 
of parties depend thereon, and not upor1 tbe discretion of 
t h e  judges and their peculinr sense of n ~ l x d  is equitable a n d  
right.  

In the  very recent case of T.Chn~ton v. Afoore, 84 Pa. C., 479. 
this  court took the position, tha t  t h e  party claiming for bet- 
terrne~:ts must sliom not only tha t  h e  m<liorated the land, 
Lut tha t  Ile did  so under a n  honest conviction tha t  the  land 
was 1);s; a n d  it was there held that  the  constructive notice, 
to be Zerived frotn the registration af a mortgage, was SUE- 
cient to bar  the  claim ; and  still more plainly was this prin- 
ciple illustrated i n  the case of Reed v. hzuna, reported i n  the 
same volume a t  page 430. There, the plaintiff sought to 
avoid his deed upon the  ground of duress, and was allowed 
to do so, but was charged with the  ameliorations by which 
the vendible value of the land was increased, aud in de- 
l ivering the opinion of the  court the  present chief justice 
justifies the  charge upon the express ground that  it was the  
d u t y  of the  plaintiff to have m o ~ e d  promptly to have his 
deed vacated, and  that  by his not doing so, tlme other party 
migh t  reasonably have inferred a purpose not to do i t  a t  
all, and tlierefore might iu ) ~ o c ~ t l t l y  and  under a n  honest be- 
lief of title have made the improvements. T h e  caw of 
Z;Tlovws v. ?;7io,orls, 16 B, JIonc., 420, to w h i ~ h  our attention 
bas been kindly directed by a dis.nterede(l gentleman of 
the  bar is on nl! fours nit11 the present There, tlre I m d  of 
a fenle covert TTas so!d and conveyed by the deed of t~erself 
2nd husband, bu t  so imptrfectly acknowledged by her as to 
be inoperative. T h e  purchaser made improvements and 

1% 
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resold to another who made additional improven~ents ,  and  
the  question was whether the  wife should accou~tt, for the  
same. T h e  court, being the court of appeals for the state of 
Kentncky, held that, she should not account for those made 
by the  first purchaser who had notice of the  defect in  his 
title, a n d  could not therefore be considered as ]laving ex- 
pended his money innocently, but  should account for those 
rnade hy the  sub-purchasers who stcted under  a n  honest 
belief as to the  soundness of their title. This, we Lhii~k-, is 
the correct principle, and we have found n o  case in  which 
compensation for improvement has ever been allowecl to a 
conscious wring-doer. 

Applying this principle to the  case in  hand, we cdnclude 
that the  defendants Cobb and Batchelor cannot be allowed 
 heir claim for the in~provements  rnade upon tile land i n  
question. They have " to work out their equity" through 
heir codefendant Battle, and  can occupy no higher grcuntl  
than he  did, and 11e was in  law a lrespasser at the  t ime he 
made the  improvements, a n d  was known to himself so to be. 
T h e  law would be unfaithful to itself to compensate a party 
for any loss sustained in  so tortious a transaction. Still 
when the jury come to inquire into the  plaintiff's damages 
on accou1:t of the use and detention of her lands, they will 
be a t  liberty, and indeed in  duty bound, to make a fair al- 
lowance out  of the same for improvernents of a permanent  
character and such as she will have the actual enjoy m e a t  of. 
T h a t  such an allowance could properly be made by the jury 
was said in  Dowd v. Fuwcett, 4 Dev., 92, ~ ~ o t w i t h s t a n d i n g  i~ 
was a t  the  same time adjudged tha t  the  defendant's clailn 
for improvements as such would not be recognized by the  
court. 

Th is  renders it unnecessary tlmat we should determine t h e  
right of t h e  plaintiff to use her  denland for he r  unpaid leg- 
acy, as a defence to the counter.claim set up i n  t h e  answer, 
and we forbear to do  so, though i t  would seem a t  first blush 
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that  her case comes n-ithin the  rule of an  equitable set-off 
a s  applied i n  the  case of Elliot v. Pool, Ci Jones Eq , 42.. 

T h e  judgment of this court is tha t  the pla~ntiff  is entitled 
to recover the  possession of the  laud sued for, and that 
neither she nor  her  land is subject to any charge for the  
purchase money paid or the  improvements made by the 
defendant L. F. Rattle, and to this extent the  judgment  
of the court below is reversed, 

Let this be certified to the superior court of Yash county 
t o  the  end tha t  the  cnse may be p r~ceeded  with according 
to law. 

In  our  discussion of this cnse, j t wi l l  be understood of 
course that we have beell speaking throughout with ref- 
erence to the  law as stood prior to the  adoption of our  re- 
cent marriage act. 

PER CURIAM, Modified. 

* JAJIEY M. CHEEK v. JOEIhT H. WATSON and others. 

8 .  Where the plaintiff sues for the possession of land pt~rchascd by him 
a t  a judicial sale, and the defendant asserts an  equity attarhing to the 
estate by virtue of a clistinct agreement tlant the plaintiff would buy 
the land for the defendant, and re-convey to him upon Irreing reim- 
bursed the sum bid and accruing interest, i t  is competellt, after evi- 
dence has been given of an  expresq promise on the plaintiff's pnrt t o  
purchase for the defendant eooform~rbly to s i~ch agreement , to ~ 1 1 0 1 ~  

as a f i c t  that  there mas a, general impresrion among the by-standers 
st the sale that  such an  ~ulderstanding existed, and that, in eonse- 
quence, there was n o  competition among bidders. 

2 ,  Such evidence of what the by-standers understood is also adtnissible 
as corroborative of the defendant's statement as to  what mas the ac. 
tual agreement  

:Neely v. Toriatz, 1 Dev. ct Bat. Eq., 410; Lt(uMnlZa~zd v. I7or*k3 8 2 2, C., 
510, cited and approved.) - 
* Ruffin, J., having been of counsel, did not sit on the hearing of this 

FaSB. 
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CIVIL ACTION to recover land tried a t  Spring Term, 1881, 
of O R A X G ~  Superior Court, before Avery, .I 

Defendant appealed from the jndgment  below. 

fendants. 

S l r r ~ a ,  C. J. T h e  defendant does not controvert the tltle tc 
the  land acquired by the plaintiff under tlle sale and deed of 
t h e  assignee i n  bsnkrup tc j ,  bu t  asserts an  equity attaching 
to his estate therein by virtue of a distinct antecedent agree- 
ment  between them, tha t  the plaintiff would buy the land 
for the  defendant, and recotivey to him upon being reim- 
bursed the  s u m  bid and accruing inkerest, i n  ccnsequence of 
which the  yla i r~t i f fhaoing bu t  a single competing bidder, 
was enabled to b ~ i y  the  land for about one-third sf its actual 
value, and which i t  would have then brought but  for the  
reluctance of others to bid agaiust the  defendant. 

T h e  plaintiff dejiies the  agreement and  the consequent 
trust, and the  issue as to  this disputed fact was among others 
submitted to the jury. 

On the trial the  defendant testified to a conversation bad 
with the  plaintiff on the  tnorning of the sale, in  which he  
told the plaintiff that two persons, his brother-in-law and 
another whose name he  gave, 11ad each propo~ed  to  hug the  
lot a:ld allov, hiill to redeem on payinq i l l p  arnouut o f  the  
bid, and the~eupoi l  the p1,zi~tiff agreerl to bid of? t l : i  jot a s d  
permit hiin to redeem on the kame t:.rw. . t l . :~t I Y  :LT once 
informed tllose perqons of th:r ngrtelnent wi!l: t h e  ~ j l ~ i ~ ~ ~ l i f f  
and neither of them made a bit1 n t  ttle ra'le. 

T h e  brother-in-law, Suggs, test1 tied in csr: .~lror,~tior~ ~i the 
defenclant and  snid that h e  h:rd gone to tile qalc 10 buy t11c 
lot for the defendant? and would have clone so but for tlle 
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defendant's communication of his agreement with the 
plaintiff. 

The  defendant's counsel then proposed to show that  an 
in~pression prevailed among those present a t  the sale, that 
t he  plaintiff was bidding in the interest of the defendant, 
but witbout bringing ttne fact to t he  plaintiff's knowledge. 
The  evidence was rejected by the court, and  to this ruling 
t h e  defendant excepts. 

We propose to exarnine into the correctness of this action 
of the court. 

The  defendant had testified to the fact of a previous ex- 
plicit understanding vi th  the plaintiff, that  he  would bid on 
and buy the property and give the defendant an opportn- 
nity and  time to redeem, and  that  the lot then worth $700 
was bought for $176. It was certainly competent then to 
supply the connecting link between these separate facts and 
prove that  the  knowledge or  belief of the bidders ( o r  the  
prewi l ivg  impression among them ) that  the arrangernent 
had been made for the defendant's benefit, caused them (as 
did information of i t  the brother-in-law) to refrain from 
competing with tbe plail~tiff, then anderstood to lie acting 
for the defendant, and he ITas thus allowed to obtain the  lot 
a t  so reduced a, price. This effect and the  prevailing im- 
pressioq wli ther produced by report or personal observ a- 
tion of the conduct of the parties on the occasion, to which 
i t  must be attribcted, following the fact of an aetual previ- 
ous arrangement between them, constitute an  important 
element in the asserted equity itself, as the means whereby 
the property mas acquired for so inconsiderable a part of its 
value. As such, it mouldseerrl this general irnpressioiz con- 
trolling the conduct of bidders, was suseeptible of proof as a 

,fact in the case. If the offer was to ascertain from the opin- 
ion of one witness the opinion of others, i t  was properly re- 
fused. Rut if the purpose was, and we so understand the  
cecord, to prove 2s a fact the same influence operating on a 
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large number of others, which restrained the brokher in- 
law from participating i n  the sale, i t  was certainly eompe- 
tent evidence in  charging the estate thus acquired with the  
alleged trust. W e  are sustained in our estimate of the val- 
ue of the evidence by the case of Neely v. Torian, B Dev. & 
Bat. Eq., 410, cited in the brief of defendant's c ~ u n s e l ,  
 herein J u d g e  GASTON delivering the opinion says: "What- 
ever difficulty there may be in ascertaining the t ruth of this 
transaction in  other ~espechs, i t  is certain that  an  alnwd uvai- 
versul belief prevailed among those present at the sale, that the 
defendant was purchasing oi. bidding as zb fsiend to the 
plaintiff, and under  some agreement for the benefit of t he  
plaintiff. Fourteen persons who were present at the sale 
have been examined, nucl eleven of these, aud among them 
tho trustee aud the crier who conducted the sale, state ex- 
plicitly, that such was blleir impression, ancl several of them 
testify tllat such was, as far AS thoy had  means of knowing, 
the belief of all the  bystanders." The conclnsitan arrived a t  
is thus announced : ' W u r  conclusion upon the whole tes- 
timony is, that t l x  defendant has deceived a n  embarrassed 
man into a n  assent to the sale of his land to the  defeudant, 
through the  trustee, by taking advantage of his distress and  
exciting false hopes tha t  the  sale should not be treated as  
absolute, but that the laud tnig1.f be rsdeemed within s 
wasonable time." The trust wocld equally arise where the 
party relying q o n  t!.~e assurance, is prevented from rnakiug 
arrangements with others, by which he could have secured 
the same benefits promised by the purchaser. \Ve have so! 
recently hxl ccca4on to cor~sider the  grounds upon which 
p r o 1  contracts will raise trusts, that  we simply refer to the 
case of iMulholltancE v. Yurk,  82 ?a. C., 510, and the au+tl~arities 
therein referred to. 

As the refused evidence was actlnissible, as in part the 
foundation of t l ~ e  defendant's equity, so i t  was in  a nleasure 
co~mbori3,tive of the defelidani's testi~uonq to the exisbencc, 
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of the agreement, as a s l~adow points to the object that  pro- 
duces it, and the rejection may have impaired the credit of 
the  witness with the jury i n  passing upon the conflicting 
statements of the parties as to the agreement itself. 

There is error, and there must  be a new trial awarded. 
Error. Venire de novo. 

JIINXIE JIOORE by her r e s t  fricud J. S. Cdrr V. W. F. ASKEW. 

Guardian arsd IVa~d-lnvestnzents-~4ppeal. 

A ward is elllitled t o  demand sf her grrardian an a~.nu:tl statement of 
the mallner and nature of his. irivestmt~~its of her estate; and the  re- 
jection, by the probate court, of srroln a den1:tncl. is the denial of a 
~ ~ t b a t a n t i a l  right, whicl~ entitles the ward to  an  appeal, 

SPECIAL PROCEEDING heard a n  appeal a t  Spring Term, 
1881, of WAKE Superior Court, before S'ehe~eck, J. 

This  is a proceeding commenced before the probate judge 
of Wake county, in which the plaintiff by her next friend, 
asks that ille defendant, her guardian, may be required to 
disclose the manner in which he  11as invested her estate and  
the  nature of the securities taken therefor. 

The  proceeding began with a motion on the part of 
plaintiff based on a proper affidavit, to compel the defend- 
a n t  to give additional securities upon liis guardian bond. 
Xotice of this motion was served ou the defetldant a n d  
made returnable on the 6th of l i a r c l ~ ,  1879, on which day 
the matter was cor;ti~~uecl by the consent of the counsel of 
both parties to the 14th day of March, the plaintiff a t  the 
same titne asking that  the defendant might be required not 
only to give the additional security, bu t  to make a state- 
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ment  on oath AS to the manner  and nature  of the invest- 
ments made of her estate, Notice of this last motioa was 
issued returnable on the 14th, a n d  service thereof ace )i,ted 
by defendant's counsel. T h e  defendant afterwards gave 
the  addjtlonal security, and  in  returu to  the  other motion 
filed a n  account i n  which h e  charged himself w - t h  a 
balance reported in a former re turn and  the i n ~ e r e s t  
subsequently accrued thereon, and took credit for t h e  
amounts  s inw then expended, without disclosing the na ture  
of his investments. T h e  plaintiff excepted to  the account 
returned as being an  insufficient answer to the  rule uporm 
defendant, bu t  the  probate judge held i t  to be sufficient and  
discharged the rule, and thereupon tbe plaintiff appealed to 
the  superior court. 

Upon the hearing in the  superior court the  defendant's 
counsel moved to disluiss the  plaintiff's appeal upon the 
ground that  i t  had been inlprovidently granted and without 
the  authority of law. H e  also moved the  court to dismiss 
t h e  case, and not to proceed further therein on the ground 
tha t  the  matter was not ernbraced in  the  actiox~, the  same 
having been brought inere1.y to compel the  defendant to give 
additionai security, and that i t  was not properly before the  
court as a part  of said action. 

T h e  court overruled both of the  defendant's motions, 
whereupon he  appealed t o  this court. 

Messrs. Battle & Mordecai, for plaintiff. 
Meqsrs. G. K Strong and A. il% Lewis &- Son, for defendant, 

RUFPIN, J. The excepiions taken here by defendunt7s 
counsel being the same taken in  the  court below, are, 

1. T h a t  the refhsal of the  probate judge to require t h e  
defendant to disclo~e the nature  of the  investments made 
of h e r  estate did not affect a n y  "substantial  r igh t"  of t h e  
plaintiff, and could not therefore be the subject sf an appeal. 
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2. Thzlt this motion of t h e  plaintiff haviug been improp- 
erly interpolated into her other motion asking for additional 
security from her guardian, did riot constitute a n y  part of 
t h e  proceeding, and was not rightfully before the  court. 

If satisfied tha t  the defendant's first exception was well 
grounded, our  first duty would be to inquire into  its effect 
upon his own appeal, sirice if i t  be true that  the  refucal of 
the  probate court to allow the plaintiff's motion affected her 
rights so immateriaIly and  unsubstantially as not to afford 
her  sufficient ground for a n  appeal, i t  might be difficult to 
undrrqtand how an order, though a contrary one, of the  
superior court touching exactly the  same subject matter, 
could confer such r ight  on him. But  we do not trouble 
about this, because Re are  decidedly of the  opinion that  the  
r ight  of appeal from tlie refusal of the  prot ate court to allow 
her  motion lay on the plaintiff, and that  tlie superior court 
did right i n  entertaining it. 

With a view to securing the  ward's estate, every guardian 
is required, before entering upon his office to give a bond, 
one of the  conditions of which is that  he  shall obey all law- 
ful orders of the  probate court, and within twelve months 
after qualification, arid annually thereafter, to file with the  
probate judge an inventory uilder oath, of the  amount  of 
property received and invested by him,  with r statement of 
the m a n n e r  and nature of such investments. Bat. Rev., ch. 53, 
D 9 11 a n d  55. 

As a further precaution, the  probate judge has full power 
given h im to take cogr~izance from time to t ime of all  matters 
concerning orphans o r  their estates, and upon complaint 
made, to m a k e  a n y  o d e r  or rule necessa~y  for the better ordering 
or  securing of their estutes. 5 5 4 alid 20, same chapter. 

T h e  power thus  conferred upon that  officer by express 
statute is exactly the same, with the exception of the  power 
to sell or convert the  estate of t h e  ward, with tha t  which 
the  court of chancery has always exercised i n  t h e  case of 
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wards in chancery, and by force of which i t  has wielded a 
superintending jurisdiction over guardians. The guardian- 
ship is there treated merely as a delegated trust, and the 
sanction or direction of the court is needed for every act 
which could affect the ward or his estate. We are not pre- 
pared to say that  our probate court may now do all that the 
court of chancery assumc.d to do in the interest of its wards, 
but it is certainly true, that it has a much wider jurisdic- 
tion and more extensive powers than the county courts pos- 
sessed under the old system, and that it performs many of 
the functions of a court of equity. So that i n  the absence 
of express statutory authority, we ahould be disposed t9 hold 
i t  to be wit l~in the range both of the power and d u t y  of the 
probate judge to require every guardian within his jurisdic- 
tion to set forth in his returns not only the amount of his 
ward's estate, but  how, and with whom invested. We can 
conceive of no other means by which he can with certainty 
acquire that information in regard to the condition of the 
fund, and the conduct of the guardian, which is necessary 
to enable him to perform understandingly many of the du- 
ties imposed upon him by law. 

But the statute is express, and in so many words rnakes 
it the guardian's duty to include in his annual returns n 
statenlent of " tlle manner and nature of his investments " 
of the ward's funds, and by an implication equally as strong 
as a po'sitive cornmand, imposes an obligation on the pro- 
h i e  judge to see that the same is done. 

I t  might have been sufficient simply to have referred to 
the plain letter of the law, but we deemed i t  best to give 
some prominence to the matter in order that guardians gen- 
erally arld the judges of our probate courts might under- 
stand that the law attaches importance to this duty and will 
not tolerate its neglect. 

There is no trust known to the law which so urgently 
calls for good faith, as that which subsists between the guar- 



OCTOBER TERM, 1831. 202: 

d i m  and his ward, and  no  higher evidence can be offered 
of that  good faith than perfect cnndor, full i l~ for~ua t ion ,  a n 6  
minute  detailed accounts. 

.As to the defendant's otlieF exception, we confess, we d o  
not see the  point of it. T h e  plaintiff was entitled lo have 
both of her motions considered and passed upon by the 
judge of probate, and had given ful l  notice to the defendant 
of her purpose to do so. Indeed the day was fixed for t h e  
hearing of both with the  written consent of his counsel, and 
surely i t  cannot involve a n y  legal principle whether they 
were made arid heard together, or made and heard separ- 
ately. 

There  is no error in  the  judgment of the  court below, 
Let the  case be remanded to the  superior court of Wake 
eouiity and  this opinion certified- 
KO error. hfiirmed. 

CIVIL ACTION, tried aC Fall  Term, 1891, of IREDELL SU-  
perior Court, before Seeynrour, J. 

T h e  surnrnons in  this action issued on the dLst day of 
May, 1879. %n the  complaint the  plaintiff alleges that  the  
defendant was in its employment, as a clerk, fmm the 1st of 
June ,  1S71, to the 1st of June ,  1976, dvr ing w h i c h  t ime he 



204 I N  THE SUPREME COZ'RT. 

was permitted to draw money from the bank arid charge 
himself with the same;  a n d  that  i n  this way, and wi th i t  
those periods, he  drew and cl-mged himself with the  sum 
of $336.55, which h e  has failed to pay. 

I n  his answer t h e  defendant admits  t h e  allegztions of the  
e r o ~ i ~ p l a i n t ,  but  says, " t h a t  h e  pleads the  statute of limita- 
l ions  in, bas of a recovery in th2 action." 

To this answer t h e  plaiiltiff dermlurs because, " there are 
not suficient facts set forth in said answer to constitute tt 
defence to plaintiff's complaint." 

On t h e  "chi of the  issue of law thus  raised upon the 
pleadings, the court overruled t h e  demurrer arld tlle plain- 
tiff appealed. 

Nessrs. J; X. Clement and  D. 1K I j i L ~ c i l e s ,  for plaintig. 
S o  counsel for defendant. 

RUFPIN, J. T h e  stress of the  a rgument  111 this court was 
laid upon the sufficiency of the  answer, in  setting u p  the 
defcnce of the  statute of limitations-the plaintiff contend- 
i n g  that  as pleaded without m y  staternenl of facts to sup- 
port  it, it was hu t  a mere anrouuceinent  of a conclusion of 
law. IVe do not feel a t  liberty, hower-er, to go into tha t  
question, as the  demurrer itself is so defective es to require 
hhat it should be disregarded. 

A general demurrer tha t  the  cto~nplaint (or answer) does 
not set forth facts suficieut to constitute a cause of action 
(or defence) should be overruled, o r  rather, disregarded." 
Loce v. Conzmissioners of' ChntJmn~, 64 N. C., 706. 

However much the correctness of the  drcisiori of the  court. 
i n  tha t  case  nay have been questioned a t  the time, i t  has 
stood too long, and been to often approved, to admit of i t  a t  
th i s  late day. 

S o  error- Affirmed, 
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@. I,. FTNCH and wife 8. C. T. BASKERVP1,LE. 

I. A demurrer p~ecedes RII ansme?, and e:tnnst be put in after it, with- 
out leace obtained to withdraw the answer. 

2. An npp!ication for the partition of :auld, joined with ,z clenrand for an 
account of the rents anrl profits, from certain te~lants i n  common, a1- 
legell to have been I n  exclusive possession, and to have cocvertecl snch 
rents and profits to their sole and separate use, is not a ioinder of x, 
demand in tort with one arising 012 contract, 

Y. Where the court has cogniza~~ee of the cause made by the complaint 
as first filed, the jurisdiction will not be ousted by an amenclrne~~f 
a w n i n g  additional matter which the court is not competent to con- 
sider; but such new nrafter shodd be disregarcled ns sr~rplusagc. 

(Ransom v. JIcClees, 61 N. C., 17 ; Van G l a h  v. DeRosset, 76 X. C . .  
292 ; Street v. Tuck, 84 N. C., 605, cited and spprovecl ) 

SPECIAL PROCEEDING for p a r t i t i o n ,  h e a r d  on a p p e a l  (in a 
case  p e n d i n g  i n  Gra,nville c o u n t y )  at c h a m b e r s ,  i n  Greens-  
boro ,  o n  t h e  1 3 t h  of September ,  before Gudger, J. 

D e f e n d a n t  a p p e a l e d  from the j u d g m e n t  below. 

Messrs. Gillinm & Galling, for  plaintiff^. 
J1esw.s. Edwards & Botchelor, for defendan$.  

Svrn i ,  C. J. 111 t h i s  ac t ion ,  comnzenced  in the p r o b a t e  
covrt  of G r a n v i l l e  on S e p t e m b e r  7th, 1880, t h e  p l a i n t i f f ~  
:18k fo r  p a r t i t i o n  of c e r t a i n  l a n d s  dev ised  by G e o r g e  T. Bas-  
ker.ville, their  fkther, a n d  i ~ h e r i t e d  f r o m  t h s i r  deceased 
lnc,tller, w h o  s u r v i v e d  h i m ,  to  w h i c h  t h e  f e m e  pleintifl' a n d  
tile e f e n d a n t s  a r e  en t i t l ed  a s  t e n a n t s  in c o m m o n ;  and t h e y  
f u r t h e r  d e m a n d  a d iv i s ion  and d i s t r i b u t i o n  of t h e  persona l  
es ta te  d e r i v e d  f r o m  b o t h  sources,  of w h i c h  t h e  d e f e n d a n t s  
h a v e  h a d  t h e  possession and e n j o y m e n t ,  a n d  a n  a c c o u n t  of 
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such as tlley may have wasted and lost or  appropriated to 
their own use, to t l ~ e  end that they may be charged with 
the value thereof. Tile defendants answer admitting the 
tenancy i n  co~ntnon of the land retained (a part having 
been sold under a judicial proceeding at their instance) and 
their equal right to share in  the personal estate of both an- 
cestor$, and they subu~ i t  to the required division of both, 
and that an account may be taken in which each party shall 
be charged with portions of the personal estate, as he may 
be justly liable for in. the proposed settlement. Thereupon 
a decree was made in October for partition of the lands, and 
cotnrnissioners appointed for that purpose, the matters of 
acc-ount and the distribution of the remaining personal 
estate being reserved. The coanmissioners made their re- 
port on March 8th. 1880, dividing the lands ink0 three parts 
of equal value, and assigning to each tenant his and her 
share with specified boundaries in severalty. No exception 
is taken to the report, and no motion made for its confirma- 
tion. At this stage of the proceeding the plaintiffs file a 
written statetnent which seems to have been treated as  an 
amendment to the complaint, but for which no  leave ap- 
pears of record to have been given, wherein they recite in  
subdttance that since the institution of the suit, they have 
learned that the personal property is in litigation in the 
circuit court of Mecklenburg, an adjoining county in  TTir- 
ginia, in a suit a t  their instance against the defendants and 
others, and they therefore abandon all claim to that  fund in  
this action, and confine their demand to their share of a 
reasonable rental value of the lands while in the exclusive 
occuparicy of the defendants, for the years from 1876 to 1880 
inclusive, alld of the profits and damages made and com- 
mitted thereon. Upon the filing this paper, and without 
disturbing the previous action of this court, the defendants 
put in  what is termed a demurrer to the amended com- 
plaint, and therein assign as cause of demurrer the irnproper 
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joinder of " a cause of action founded on contract, w i t h  a 
cause of action f ~ u n d e d  i n  tort." The  probate judge sus- 
tained the  demurrer,  and on appeal his ruling was rererwd 
by the  judge of the superior court, and from this judgment 
t h e  case is brought u p  by appeal to this court. 

T h e  proceeding is anomalous, and disregards the well 
establislied rule of practice that  a demurrer precedes and  
cannot be p u t  in  after a n  answer, (Ransom v. iL'cClees, 64 
N. C., 17 ; Van Glahn v. DeRosset, 76 N. C., 298), without 
!eave obtained to withdrrtw the answer. As the  cause then 
stood, actual partition of the  lands had been mad" under all 
order still i n  force, and  only awaited confirmation, when 
the defendants undertake to contest an  adjud~cat ion,  to which 
a t  the  t ime no opposition was offered, by a defence ~ h i c h  if 
sustained, under  the  former practice a t  least, would put  a n  
end to the  a d i o n ,  and would now require i t  to be divided. 
C. C. P., 5 131 ; Street v. Tuck, 84 N. C., 605. 

If the  demurrer  were interposed in the  proper nrtler of 
pleacling, the  causes assigned i n  its support are insufficient 
Considered as  distinct and independent causes of action, 
they neither rest in  tort, bu t  on a n  equity growing out of a 
common ownership, to share equally in its use and  profits, 
and to have an adjustment where one or more has received 
more tllax~ his ratable part. If the  new supposed cause of 
action were in  tort, or if the  adjustment of their respective 
interests in  the  fund involved the exercise of an  equitable 
jurisdiction not conferred upon the probate court, as we a re  
disposed to hold to be the  law, the demurrer should be di- 
rected to the  new cause of action introduced by the amend- 
ment, a n d  not to the  misjoinder, or a more direct defence 
might  be made to the  order allowing the amendment.  

But  the  legal incapacity of the  probate judge to take co$- 
nizance of the  matters embraced in  tbe  new cause of action 
introduced, a n d  for this  reason dernurrable, does not de- 
prive the court of the  jurisdiction which i t  does possess to 
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proceed with the other, and may be deemed a n  inoperative 
surplusage, needlessly and uselessly added. The court 
properiy overruled the demurrer and corrected the error of 
the probate judge in this respect. 

The  solution of the difficulty may be found in  striking 
out or disregarding all matters iu the pleadings not con* 
nected with tlle division of the lands, of which the jurisdic- 
tion is unquestionable; aud recurring to the point in the 
proceedings from which the erroneous departure was taken, 
to-wit, the reported partition of the comrcissioners, let the 
cause proceed, as an  application for partition of lands only, 
to a final ileterminatior~. 

There is no error, and this will be certified to the end 
that a procederdo issue to the probate judge for further pro- 
ceedings in the cause in accordance with law as declared in 
this opinion. 

No error. Affirmed. 

ID, A, SPAUQH V. N. E, BONER, 

Appeal-Practice. 

1. One who is made, by service of process, a party to an action in a jus- 
tict.'s court. must serve notice of an appeal, with a statement of his 
grc.:~!lcla tt~crefor, within ten clays after indgment. 

2. Qurr le ,  :is to whether an aiq~eal will lie from a refusal of the superior 
collrl to clicniiis an appeal from a justice's judgment, 

3. TIlc correct practice in case of a refusal to di?miss the action is to re- 
ser1.e the csccptiou aucl proceed with the trial, so that on nppeal t h e  
court may t1i~po.c of the whole case. e 

( S p a ~ ~ o w  v. T ~ v a f r c s ,  77 N. C., 35; Crccwley v, Wooclfin, 7S S,  C., 1, cited 
and approved.) 
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MOTION to dismiss an  appeal from a justice, heard a t  
Spr iug   tern^, 1881, of FOR~PTH Superior Court, before Sey- 
molt?, J. 

hlotion refused and plaintiff appealed. 

~1fess1.s. J. C'. Buton, and I V d m  & Glenn, for plaintiff. 
No counsel for defendant. 

R v s r ~ x ,  J. Tlie facts of this case so nearly resemble those 
wl~icl-1 existed i n  the  caqe of 8parrozu v. 1 he 7i.lrstees of David- 
son Colkge, 77 N. C., 35, as to render that case a controlling 
authority i u  this. There, as here, a surr~mons issued from 
a justice's court ,  was served on the def'endaut who failed to 
appear  a t  the  trial, and judgment W ~ S  r e n d e r ~ d  against him.  
More than  ten days thereafter 11e gave notice of appeal, and 
the justice made his return thereto, to the  next term of the  
superior court, when a motion to dismiss the  a p p e ~ ~ l ,  as not 
taken in time, was allowed, and upon a n  appeal to this  court 
the  judgmeilt of that  court was atfirwed. 

I n  the opinion of Mr. Justice R o r n r ~ s  delivered in  tha t  
case, i t  is said there is a misprint in  Bat. Rev., ch. 63, 5 54. 
a n d  tllat the wold " or " shoald be " and," so tha t  the  sec- 
tion should read thus:  " Tlle appellant sliall, withiu ten 
days after judgment, serve notice of appeal, stating the 
gronnds thereof. If the  judgment is rendered upon process 
not personally served atad the defendant did not appear and 
ansiver, he  shall  liave fitteen days," &c. UThere the  party 
is .~tic~de n pw,ty by actual servlce of urocess, he is bound to 
take licltice of the judgment, 31111 of everything else t h ~ l  Lnay 
be rc~gul~irlg done i n  the course of the cause. 

\\re h ive ,  therefore, had no d i f f icu l t j  in ieaetiing thccon- 
clusion that  t l ~ e  defendant's appeal should have been dis- 
m s i e d  on tlle rnotion of the plaintiff; but  have had seiious 
doubts as to the  point whether a u  appeal would lie fro111 the 
refusal of the  judge i n  the court below to dismiss it. 

14 
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I n  the case of Crauiley v. Woodfin, 18 N. C., 4, i t  is said that 
no appeal lies from the refusal of a judge to dismiss an ac- 
tion or non-suit a plaintiff, and for the plain reason that 
such refusal affects no substantial right of the party, as every 
defence is still open to him that he ever had to the action. 
So certain is this, that i t  has more than once occurred in 
this court that the very points which had been argaed upon 
appeals of this character, and adjudged, and considered as 
seltled, have come back for argument and consideration a 
second time, when the causes were fillally tried upon their 
merits in the courts below. To say nothing of the labors 
of this court, the effect of such a practice is to multiply ap- 
peals, protract litigation, end increase its costs, and in con- 
sideration of this mischief i t  is the fixed purpose of this 
court to suppress it. The correct practice i n  case of a re- 
fusal of the court to dismiss the action is to reserve the ex- 
ception and proceed -,vith the trial, so that on the appeal 
this cowt can have the whole case before it, and make such 
a decision as may at  once dispose of it. 

We do not, however, regard this case as coming certainly 
under the ban, for the reason that the rnotiou to dismiss 
was based upon the want ~f all right in tile defendant to 
hare  his cause in court,, and was therefore in the nature of 
a plea to the jurisdiction, which question is always open, 
and at  every stage of the case. 

There is error. The  judgment of the court below is re- 
versed, aud the appeal of the defendant from the judgment 
of the justice is ordered to be dismissed. 

Error. Reversed. 
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Contempt -Appeal - Cotcaty Indebtedness - Tcuntio7~- ~Vcm- 
damus. 

1 .  Wl~ere, a t  the instknce of a party litig:lnt, j~itlgnient of impriwnment 
is re~ldered against t l x  adverse p:trty for a contempt in wilfully diso- 
beying an orcler of court, the party aggrieved is cntitletl to an  appc:~l. 

2 .  Unilcr tlle act of 18138-'60, ell. 177, t l ~ e  conrt has no power to  p n i d ~  a 
contempt already con~mittcd by an  inlprisonment of illtiefinite dnrit- 
tion ; bnt it m:tj-, by "proceeding? trs for contempt,'' coerce o b e d i e ~ ~ c e  
to any lawful ofclcr, by imprisoning the contamacions party nntil he 
shall conq~ly .  

3 .  C p > n  the pri~!ciplc that  p r i ~ a t e  i n t e r e~ t s  m t ~ s t  yield to those of the 
p~~blic. ,  i f  t l ~ e  entire funtl whir11 c:an hc r :~ iwd by tamtion within con- 
stitutional l in~i ts  is required to mczet the neces=ary expenses of an eco- 
1101nical xilministration of tl!e cou!.ity government, a statement of such 
facts, supported by proof, will he a clt:e retnnl to  a perenlptory Inan- 
clamus directing the colinty c '~r~lmi?sio~~t:rs to levy and collect ;t s~!ffi- 
cient t ax  to satisfy :t j r idgu~c~i t  in favor of an individual creditor. 

(Bond v. Bond, 69 N. C . ,  07 ; IT! re Walkel*, S I  N. C., 95 ; l i z  r.e Dimes, 81 AT. 
C., 72; St~jate v. X o t f ,  4 Jones, 419 ; pa it^ v. Pain, 80 N. C . ,  322 ; John- 
ston T. Comr's, 67 N. C. ,  101 ; Ckgy v. s. 3 Go. ,  G(; S. C., 301, cited 
and  approved.! 

RCLE upon the defendant commissioners to sllow cause 
why they should not be attached for contempt, heard a t  
Spring 'rerm. 1881, of BLADEN Superior Court, before 
Gzcdger, J-. 

The defendants appealed from the ruling below. 

Jlessrs. Hi. A. Gztthrie and T. H. Sutton, for plaintiff. 
Messrs. D. J. Deoane and C. C. Lyon, for defendants. 

SMITH, C. J. The plaintiff having sued, and  a t  spring term, 
1875, recovered judgment against the board of county com- 
missioners of Bladen for the sum of $4,760, with interest 
there011 from February 5th preceding, to enforce the pay- 
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ment  thereof applied for and obtained :t writ  of mandanzusl 
coinmanding .the comini~sioneru, as soon as permitted by 
law, to levy and collect s sufficient tax to discllnrge the debt, 
Tlie process issued on December 23th, 1579, and was return- 
able and  returned to spring k r t n  following. To  this man-  
date the  commissioners a:lswered that  they n ere only au-  
thorized by law, with a concilrrence of a majorit!- of the 
justices of the peace sitting with them, to levy taxes on the  
first Monday in  August, and had been unable to cotn,)lJ~ 
wit11 the directior~sof the wri ts ince i t  was issued. A t  fali 
tern], 1880, they made further answer and  say tha t  the? 
have levied the  m a x i n ~ u m  titx allowed under  the constitu- 
tion upon the taxable property in  the  county, from whicb 
would be realized about $4,000, a c c o r d i ~ ~ g  to their estimates, 
all of wl~icli was needed to meet the  ordinary expelises of 
tbe  county government for the  curreut fiscal year, and  
necessary reparation of the  public buildings a u d  bridges. 

A t  spring term, 3881, a rule, supported by affidavits of 
the plaintiff and others, was granted by the presiding judge 
against the  commissioners personally, requiring them to 
appear before h i m  instanter, and show cause, if any they 
have, u.hy a n  attachment should not issue against them for 
contempt in failing to obey tile eornmand of the wrtt, to 
which rule the chairman of the  board, W. J. Parker,  on be- 
half of himself and  awociates, responds and  says: 

T h e  commissioners did on August Ist ,  1880, levy a tax on 
t h e  real and  personal estate i n  their county subject to taxa- 
tion, to the full l imits allowed by law, to-wit, for scl~ool pnr-  
poscs 3; cents and for county expenses 34*\ cents on  8. very 
one hundred dollars valuation, aud S1.2S upon each taxa- 
hle poll for the scliool and  pauper fuud. T h e  nett aulount 
expected to be raised from the assessuneut upon property 
wlll be $4,(30.38, whereof has been already disbursed by the  
treasurer $532.76, and  $2,472.55 remains in the  collector's 
hands. 
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The expenses to be provided for during the year o ~ l t  of 
%his fdnd a r e  : 

For costs incurred upon nol. pros. docket of fall 
................................ term, 1880 ,......... $ 200 

16  ' h f  holding the present term of the court, ... 1,200 
" '"'mileage and per diem of theeo~nmissioners, 300 

............... " " p a y m e n t  of fees due the clerk, 300 
'I "' estimated jail charges $250, necessary re- 

pairs $300, and cost of providing a r ~  
iron cage therein $1,200, .................. 1,758 

A ' b e p a i r s  of court house $400, and of 
................................ bridges $200, *. 600 

b6 " &her uaarcertained costs for taking tax 
list and liolding August election, esti- 

........................................ mated a t  300 

Makiamg in bhe aggregate , ............... $ 4,650 

The  ftmd in t he  treasury on March Is4 1881, was for gen- 
eral purposes $1,625.11, and not the larger sum stated in 
the plaintiff's affidavit.  

Upon the coming In of this response, without inquiry or 
referenm to ascertain the correctness of its specifications or 
the necessity and reasonable cost of the expenditures for the  
proposed objects, so far a s  me can see from the record, his 
Honor fin& a s  a fact that no steps had hitherto been take!] 
towards tbe repmation of the  public bnildings and bridges, 
and t l ~ a t  all aceruing demands on the treasury to that  dale 
had been met, except the expenses of the pending term and 
the ad. pros. docket and the sum of $75 to be pard under a 
contract for a bridge, that t h e  available county tneans in 
possession a f  the treasurer were for public schools derived 
fro111 the property tax, $2,033.47 ; and the poor f r ~ m  the poll 
tax: $236.86 : general county purposes, $1,625.11 ; and to be 
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collected and paid in by blie sheriff for t h e  same objects, to 
wit, public schools, $662.95 ; poll tax, $827.45 ; general 
county fund, $2,472.43. And t l ~ e  court thereupon made 
the rule absolute a r d  adjudged that the several defendants 
be each committed to the  custody of the sheriff and  be by 
h i n ~  imprisoned in the  common jail uz~ t i l  they pay to the  
plaintiff out of the  general fund in the  county treasury t h e  
sum of $1,000, and deliver to h im an  order on the sheriff 
for a further like sum to be paid out of the  taxes w h i c l ~  have 
or may come into his hands, aud that  an alias writ of man- 
darnus issue returnable to the  uext term, commanding the 
eommissior~ers to levy and  collect a sufficient tax to pay the 
residue of the  plaintiff's demand. 

From this judgment  the  defendants appeal, aild the  plain- 
liff o b j e c t i ~ g  to the  appeal i n  the  court below insists i t  can- 
i ~ o t  be entertained here. 

1. T h e  judgment of imprisonment of the defendants for 
She alleged disobedience of the  mandate of the  court and for 
the  enforcement of its order, made in n pet:dil?g proceeding 
Setmeen parties, and  affecling a substantial r ight,  is clearly 
the  subject matter of appeal. An appeal under similar cir- 
cumstances was upheld in Bond v. B o d ,  69 S. C., 97 ;  In  w 
IVoLl;er, 82 N. C., 93, and 1 7 %  7-3 Daves, 81 N. C.,72. 

In  the last case in tneetiug the objection that  an  appeal 
does not lie from a judgnlent punishing a party for con- 
tempt, i t  is s n d ,  " this is t rue  as to t!i:~k elms of contelnpts 
which are coul~nitted in the  presence of the courh or so near 
as to interfere with its business, and the reasons for which 
are  set orit by NASE, C. J., in t h e  opinion i n  Stcite v. Mott, 4 
Jones, 449. But  1x1 cases like the present, where the right 
to punish depends upon a wilful disobedience of any  pro- 
cess or order lawfully issued, the lawfulness of the  power 
exercised is a proper subject of review fn this court." 

2. T h e  defendants contend tha t  the  irnprisoriment being 
indefinite in duration j s  i n  contravention of the act, regu.laP 
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t ing  contempts, the second section of which  prescribes the 
only punishments to be imposed and limits the extent of 
the  fine and imprisonment. Bat. Rev. ch 24. 

An examination of the enactment, with its divisions in 
full as published in the acts of 1865-'69 eh.  177. renders its 
proper construction plain and the intent of tl,e genera1 as- 
sembly in passing it, matlifest. The  first section declares 
what acts and omissic~ns are contempts for which the guilty 
party may be punished. In these cases the judgrneut js 

punitory for offences already committed, and its object the 
vindication of the rightful authority of the court and its 
protection i n  the exercise of judicial functions. T l ~ e  pun- 
ishment which may be imposed is rtstricted to a fine not i n  
excess of 8230, and imprisoumeut for not more than thirty 
days, one or both, at  tlte discretion of the court. The four 
next sectiol~s are entitled " Proceed ittgs i n  tontempr ," and 
regulate the wauner of exercising the power before coiz- 
ferred. The remaining sections have a different caption 
a n d  are designated " Proceedings as for contempt to enforre 
civil remedies." I t  is there declared that "every court of 
record ahall have power to punish as for contempt" i n  cer- 
taiu enumerated cases meritioned i n  the first six paragraphs 
of section seven a u d  tllose in paragraplr seven, in " all other 
cases where attachments and proceedings as for contempt 
have beert he~.etofore a d q t e d  and practiced i n  eour.ls of record in 
th i s  State to enforce the civil remedies or proted the rights of a n y  
par ty  to mi 

I t  will be noticed that throughout these latter portions of 
the  statute, the proceeding is desigr~ated not as the former, 
but a proceeding " as for contempt," nud while regulating, 
not intended to deprive the court of its well established ju -  
risdiction to enforce obedience to its lawful orders as before 
possessed and exercised. 

" Without the ability to compel obedience to its tnan- 
dates," saz fhe court i n   pair^ V. Pain,  SO S. C., 322, " sliether 
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the order be to surrender writings in possession of a party, 
to execute deeds of conveyance, to pay money, as ir: the 
preseut caselor to perform any other act the coartiscotnlment 
to require to be done, many of its most usefrrl and impor- 
tant functions would be paralyzed." The  order here is co- 
ercive only upon persons capable of perfor ming its require- 
ment and its force is exhausted by rendering obeiiience. 
There is therefore no excess of power apparent in  the judg- 
ment. 

3. The  findings of fact are however so imperfect that me 
are unable to decide the case upon its merits. I t  is n~an i -  
fest tllat where the public interests conflict wit11 priwltt: in- 
terests, the latter must yield. If the entire fund whic.11 can 
be raised by taxation is required to meet the nececsary ex- 
penses of an economical administration of the  county gov- 
ernment, and none can he diverted to pay its indebtedness 
without serious detriment to the public, none ought  to be 
thus appropriated. Ttiis is  the statement in tile answer of 
the  defendants showing cause against the rule, and if true, 
would seem to be a sufficient defence. The  comrnissior~ers 
are uuder an official obligation to keep and maintain the 
public buildings and bridges, falling under their supervision, 
in  good repair and safe condition, and to provide for the 
other specified public objects. But these must be reasona- 
ble estimates, and the necessity for the expenditure, present 
aud pressing. I f  by any economic and prudent adminis. 
tration a part of the fund can be spared for t h e  county in- 
debtedness, undoubtedly the creditor has a right to demand 
that i t  be appropriated to his judgmeot. But this docs not 
appear in  the findings - of fact by his Honor, nor docs i t  
seem that any inquiry i n  this direction was made by refer- 
ence or the hearing of testimony. His decision seems to 
have been based upon the unexplained facts that the moneys 
had not been expended upon any of the specified objects up 
to that date, and the current demands upon the trea>iary 
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h a d  been met, not adverting to the effect ~ ! l i d ~  the  con. 
t inued prosecution of the  writ may have had npou tlle (,om- 
missioners in  preventing the use of the moneys until its de- 
ternlination. Unt i l  the  suggested inforn~at ion is furnished 
a u d  the necessary additional facts found and supplied, we 
are  uriable to decide whether t h e  contempt has been corn- 
mitted or the  coercing order lawfully issued. T h e  commis- 
sioners however can only be required to give a n  order upon 
the  treasurer when there are futids in  his hands which 
ought  to be applied to the judgment, since this is the 
method alone by which they can control aud dispose of the  
county moneys. Bat. Rev. chs. 27,20, 30 and ch. 102 5s 40 
and 41. 

But  f w  the insufGciency of the  staternent of facts upon 
wl~icli  t h e  contenlpt is adjudged and our inability in  conse- 
quence to decide upon the  validity of the  order of cotnmit- 
meut  and  the correctness of the  ruling, the  cause must  be - 

remanded. 
W e  have  expressed our  opinion upon the  several points 

noticed as  of practical importance and perhaps facilitating 
the settlement of the  present controversy. T h e  difficulties 
arise out  of the  constitutional restrictions upon the  taxing 
power a n d  the  inadequacy often times of the  county author- 
ities to provide for all  the  public liabilities, superinducing 
the  frequent necessity of applying to the  legislature for i ts  
authoritative sanction for levying a n  increased tax for 
special purposes begond the constitutional lirni ts. Const. 
Art.  6, $5 1 and 7. Johnston v. Conzmissioners of Cleaveland, 
67 N. C., 101. 

Before col~cluding tliis opinion we call attention to the  
fact tha t  the  sheriff is no longer required to  collect taxes, 
under a judgment  of the  court to be applied to the dcbts of 
counties or municipal corporatiol:~, except in t l ~ r e e  counties 
and instead a special tax collector may be appointed to col- 
lect the  taxes thus  assessed by these bodies. Acts 1876-77, 
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ch. 237. T h e  cause is remanded antl this will be certified, 
Clqg L). Y.  IV. S. Co., 66 S. C., 391. 

Error.  Remanded. 

JAMES NOORE v. 'r. 8. HILL antl otller;. 

1. An  c~cep t~ ion  i n  ortler to lw :~vxilxh!e or. a l~peal  must  point ont spe- 
citirally thc error of whicll cornplaint is m:~ile. 

2. Tf iscues framcd by tlie court a re  ilefrctire or insufficient to devrlop 
tlie whole exre, the party prrj~i!licecl thereby must  lay the fo~~nr la t ion  
of an :~ppe:ll by supgestiug tlie proper corrections a t  tlle tinle of the 
tr;,11. 

3. The owner of a c l~at te l  whicll I ~ a s  been sold as  the property of an- 
o t l~or .  is eqtoppcd from xsvr t ing  his title agninet the vrntlec by accs'pt- 
i ~ ~ g  :tntl c o l l ( ~ t i n g  to  his own w e  a note wl~ich  hc l i l l ~ ~ s  t h i ~ t  the w l l -  

d1.e g:tr e for t l ~ e  p w c h a ~ e  money. 

(Rr~iinhle r. Rrozcn. 7 1 N. C., 513 ; Birims v. D ~ a k e ,  5 Jon!!s, 153 ; S'apo- 
nu  I ~ o n  Co, v. Holt, 64 N. C., 335; C z l 7 . i ~ ~  v. Cao71, 81 3'. C .  41 ; cited 
and approvtd.) 

CITII, ACTIOX tried at January  Special Tertn, 1881, of 
SANPSON Superior Court, before ,I.lcIioy, .I 

Judgment  for plaititiff, appeal by defendants. 

h'esm. J. L. Stezcar.t and E. TP Kerr ,  for plain tiff. 
No counsel for the defeudants. 

S ~ I T H ,  C. J. T l ~ e  actioll is upon a, promissory note under 
seal executed by the defendants to Thomas R. Asllford, and 
the  recovery is resisted upon the allegation of a failure of 
consideration and an ass igl~ment  to the plaintiff after its 
maturity.  After tlie jury were empanelled, no issues 11av- 



i11g been previcusly prepared, tlie court drew u p  and sub-  
mitted those set out in the  record, i n  response to which the 
findings are in  substance, that  the  steam engine for the pay- 
ment  of which the note was given was not the  property of 
Ashford, but  belonged to the  plaintiff, and there was no  
fraud in  the sale ; that the  r;ote was transferred before i t  be- 
came d u e ;  that  there was rlot an  entire fai!are of cousidera- 
tion, and  tha t  the  plaintiff when h e  took t11e :~ssignrnent 
knew tha t  the  vendor had no title to the  engine, but  did 
not know of any fraud co~nrnitted i l l  n ~ a k i u g  the s d e .  Tlie 
record s l~ows  two  exception^ taken hy the appellants. 

1. T h e  defendants excepted to the k u e s  submitted to the  
jury without specifying m y  grounds of ol)jection, and  we 
a re  unable to see whet l~er  the  objectiotl is directed to the  
t ime when tile issues were clsawn up. to their f ~ ~ i n ,  or to 
their sufficiency to present all the  material matters in  con- 
troversy, or upon what oiher ground i t  may rest. It doe. 
not appear that additional isques were offered and declined, 
and we have not had the aid of counsel to poiut ou t  the 
force ;lnd pertirlencg of the  exception, or ivl~erein the  ru l ing  
is  erroneous. 

T h e  indefinitelaess of the  esceptioa itself as stated i n  tho 
case is a sufficient reason for its not being entertni!~ed, a s  
has been often liesetofore ruled. Br imb le  v. Brozv,i, 71 N, 
C., 513, arid other cases. 

R u t  i t  is untenable u p ~ n  an? grounds suggested, : ~ n d  
must be overruled- 

I t  could not be a swprise  tha t  the  issues were made up 
after tile empanel l i~lg  of the  jury, slnce they m u s t  be el iu~i-  
nated frotn the  pleadings, and are but, a condensed expres- 
sion of wha t  is coatained in  them The material matters 
Sn controversy upon wllic11 the jury are to pms are known 
to the  parties, aud are not changed when merely put  in the  
fortu of distinct mid separate propositions for the  conve- 
vielice of the jury,  and their better understanding a ~ ~ d  dis- 
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position of the  points i n  dispute. And if in consequer~ce of 
a n  amendment  tlrey should take a wider range and new 
issues 1x3 introduced, a party cannot complain that  the trial 
is allowed to proceed when no delay is asked and  no objec- 
tion interposed. 

If the  issues prepared were defective i n  form, or i n ~ n E -  
cie-t in  number  to develop all the  elements involved i n  the 
controversy, i t  was the duty of the  appellants to call the  
defect o r  omission to the attention of t h e  judge in  order to 
a correction, and they cannot here take advantage of the  
consequences of their own negiect. I t  is e n o u g l ~  tha t  the  
Endings warrant and sustaill the  judgment  rendered upon 
$hem. Cwrtis v. Cash, 84 N. C., 41 ; Srynrzt v. E'ishev, a t  this 
term. 

2. Upon the trial i n  order to show title of t h e  vendor z t  
t h e  t ime of sale, the  defendants introduced t h e  registry of 
a bill of sale from him ta the  plaintiff made shortly before 
t h e  execution of the  note, and for the  recited sum of $379* 
conveying anlong many other enotnerated articles the  steam 
rnb.int., the price of which forms the alleged consider. '1 t '  ion. 
In  arsx-cr and  explanation the plaintiff was allowed, after ob- 
jection from t h r  defeudunts, to show from t h e  same registry 
a contrmporarg penal borld entered iuto with  the vendor 
for  the  recon veyance to 11iln on payment of a note for the 
l ike s u m  of $579, the  same articles specified in  the  bill of 
sale as s part  of tile s n ~ n e  trnnsactien, and  pursuant to an  
agreenlellt tllat included the making of both conveyances. 

W e  are relieved from the r,ecessity of deciding whether 
the  two cireds i : ~  connection constitute a mortgage requiring 
isegistr;:tion, and  of w l ~ i c h  the registry or certified 
copy '"naj. be given in  evidence i n  any  court," Bat. Rev. ch. 
35, 5 9,) since i t  appears tha t  the original deeds were them- 
selves prod::ced, and their execution proved by the  subscrib- 
i n g  wi'ness who drew them, after the  introduction of the 
regist*.?, thus  removing from the exception what,ever face: 
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if any, i i  might otherwise possess. While we a re  not at  
liberty to look into the evidence for authority in Ashford to. 
make the sale, the acceptance by the plaintiff of the note 
known to have been given for the purchase money, and  his 
enforcing p a ~ m e n t  thsoagh the present action, would i n  law 
he a full ratification of the sale, and disable him from dis- 
turbing the  vendee's possession and  use of the property 
thereafter, by the assertion of a superior hostile title in him- 
self. While we do not assent to the unqualified proposition 
embodied in  the defence, that a defective title i n  the  vendor 
or the tvortl~lessness of the article of personal property sold 
and delivered, can1 absolve the  vendee from his special con- 
trayt to pay a definite price, or be made available otherwise- 
tharl as a counter clairn founded upon an express or  im- 
plied warranty or fraud iu  the transacbiori, (Baines v. Drake. 
5 Jones, 153 ; Sq~ona Iron Co. v. HoFt, 64 N. C., 336 ) the  
jury f 11d that  there was no entire failure of consideration, 
nor any fraud practiced by Ashford in  making the  sale. 

It tnust be declared tliere is no error and the judgment is 
afirmed. 

No error, Affirmed, 

O W E N  IV. DAIL V. JIiLTA A ,  JONES. 

VI I~I IP  the o l~e~a t ive  wol*ds of a conveyance mere that the grantor "~10th 
giv , qmnt, bargaid, sfill and convey unto the party of the second part 
all l~is  Ilon~el~oltl  and kitchen furniture, to be theirs a t  his death, to 
11%.  t 2  and  Lo hold," &c.; it was he% 

(1) That, such conrcyanee was an attempt to limit anes ta te  in remainder 



,222 I N  THE SUPREME COURT. 

in cl~nttelc, expectant upon :he t leler~ainntiot~ of n p~ecetlent lifc estate 
rcwrved to the g ran to r ;  

,2 T l ~ a t  the rewrvation of the life interest cor~ltl not bc clisregardetl ns 
inoperntive by reason of its repugnancy to Lhe estate conveyed to the 
grantor ; 

;?) '?hat the p 1rtic11'1nr estate for life ab~orbed  [he ei.itire interest, nncl 
tlre lirnitxtion over was voiil ; 

(-1) 'l'l~nt par01 evidence that the grantor put the grantees in posseseio~i 
of the property immedi,ztely ; ~ f t e r  executing the deed is inadmissible 
to a f i c t  the construction of sr~elr deed. 

; nfalson v. Sandifer, 76 N. C. ,  347 ; GrnRwn r. Grn7~am, 2 Hanks ,  322; 
Jforro~o v. Vdlcams,  3 Dev., 2 G 3 ;  Sutton v. Hollowll, 2 Dev. 1%; 
H11n1 v. D d s ,  8 Dev. & Bat. 42 ;  Fovcee v. Foscue, 2 Ired. Eq., 331 ; 
Lance v. Lance, 5 Jones 413, cited and approved.) 

CLAIM AND DELIVERY tried at Spring Term, 1881, of 
GREXSE Superior Conrt, before Groces, J. 

This is an action of claim and delivery, brought to re. 
cover certain articles of personal property from the posses- 
sion of the defendant, who claims to h ~ l d  the same as admin- 
istratrix of Owen W. Jones, deceased. 

The  plaintiff claims it under a deed to himself and wife 
from the defendant's intestate, the conveying clause of which 
is as follows: "And the party of the first part doth also, i n  
consideration as before stated (natural love and affection) and 
the further consideration of the sum of one dollar, to h im 
i n  hand paid by the parties of the second part, the receipt 
whereof is hereby acknowledged, give, grant, bargain, sell 
and  convey unto the party of the second part, all the house- 
hold and kitchen furniture, to be theirs nl J ~ i s  death, to Lave 
and  to hold," &c. 

On the trial in  the superior court the plaintiffs offered to 
show by the subscrihini witness to the deed, that a t  the 
time of its execution the grantor put the property conveyed 
into the possession of the plaintiff, but upon the objection of 
the defendants, the evidence was excluded, and thc plaintiff 
excepted. 
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His  honor being of opinion that the grantor had reserved 
to himself a life estate in  the property mentioi~ed in the 
deed, and that the plaintiff could take notlling therein by 
way of remainder after such life estate, directed a verdict to 
be entered for the defendant, to which the plaititiff excepted. 

There was a verdict and judgment in favor of defendant 
and the plaintiff appeded. 

itiessrs. W. C. Mwroe, and Battle & Mordecai, for plaintiff. 
No counsel for defendant. 

ASHE, J. The first exception taken to the ruling of His 
Ixonor was to his refusal to admit evidence on the part of 
the plaintiff to prove an actual delivery of' the propcrty con 
veyed in the deed by the grantor to the plaintiff, tlre grantee, 
at  the time of executing the deed. This evidence was offered 
to show that the grantor intended by the deed to convey sr 
present interest to the plaintiff and his wife, and for that 
j'urpose was clearly incompetent because i t  would contra- 
dict the deed, and the deed must speak for itself; it cannot 
be added to, varied or contradicted by par01 evidence. 
Wilson v. Sartdifer, 76 N. C.: 347. The deed in  this case con- 
veyed the property to the grat~tees to be theirs on the death 
of the grantor, but the garol evidence offered was to show 
that the property was to be theirs immediately upon the 
execution of the deed. 

The  next exception by defendant was to the ruling of 
His Honor "that by the deed the grantor reserved to him- 
self a life estate in the property, and that the grantees could 
take nothing in remainder." 

The grounds taken in support of this exception were, first, 
because the prenlises of the deed completely disposes of the 
property before the phrase which i t  is insisted reserves a 
life estate to the donor. The  words of the deed being, "and 
the party of the first part doth also, in  consideration of one 
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dollar to hini in hand paid by the party of the second part, 
the receipt whereof is hereby ackno~ledged,  give, grant, 
bargain, sell and convey, unto the party of the second part 
all his household and kitchen furniture to be theirs at  his 
death to have arid to hold," &c., the counsel ir~sists that the 
names of the gral~tor  and grantees, words of grant and de- 
scription of the thing granted, are ail before the so-called 
reservation, and ljerform the office of premises; and the 
words, "to be theirs at his death," perform the office of an  
Izabendunz, as i t  is used to qualify the premises, and being 
totally repugnant thereto is void. We do not see the force 
of the argument. The whole conveyance is here set out in 
the premises of the deed which includes the words, " to be 
theirs at  his death," and then follows the habendum to have 
and to hold which in no way qualifies the estate conveyed 
in the premises. 

Arid secondly, because though the phrase " to be theirs at  
his death," be a part of the prtmises, inasmuch as it is re- 
pugnant to the prior clause of the deed conveying this 
property to the grantees, it is void. The effect of such a 
rule would be to exclude reservations from all deeds having 
n o  habendunz, and as CHANCELLOR KENT says, (in 4 Kent 
Com. 468), in  modern conveyancing the habendum clause in 
deeds has degenerated into mere form, and a deed may be 
good without any habendurn. 

It is 11ow too lale to cor~tend that a remainder in personal 
chattels may be limited in remainder after a life estate. It 
is too well settled by r~umerous adjudications in this state 
to adwit of serious argument to the contrary, and upon this 
well established principle it has been repeatedly held that 
a reservation of a life estate in chattels, in a deed attempting 
to convey them in remainder, reserves the whole estate and 
the limitation over ic; void. SO if in this deed there is a 
reservation of a life estate to the grantor, the plaintiff takes 
nothing by the deed. The law prescribes no formula for 
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such a reservation ; any expression i n  a deed that  indicates 
the intention of the donor to reserve a life estate is suficient,  
as iil the case of Grnhant v. Graham, 2 Hawks, 3.32, the words 
were, "have given and g rmted  at uty deal/' arid by these 
presents, ad that time, do give and grant to thesaid 11. G. my 
negro girl, (this was before the act of 1823) ; i t  was held that  
it resembled the  comma:) case of a conveyance by deed of 
personal property for life, remainder to another after the 
determination of the life estate, and nothing passed to the  
remainder- man. 

I n  Noiww v. TT7iiliams, 3 Dev. 263, after giving the prop- 
erty to the donee the words used were " to eltjoy jn11 poxer 
and possession after 1ny death ;" Judge HALL observes : " Now 
it  has been held i ~ i  repeated decisions, that  such a remainder 
in personal chattels cannot be created by deed," and after 
citing Graham v. Graham and several other decisioris of this 
court, added:  " The doctrine may therefore be considered 
settled." See als:, Stitton v. Bollo~uell, 2 Dev. 183 ; Huzt v, 
Bavis, 3 Dev. & Bat. 42 ; Foscz~e v. Foscue, 2 Ired. Eq, 321 ; 
Lance v. Lance, 5 Jones, 413. The law was adtered i n  this 
respect as to slaves by the act of 1523 and  this act of the 
legislature is a very strong recognition of the principle and  
was as much as to have declared that as to other kinds of 
personal chattels than slaves, no conveyance by deed of a, 
remainder after a life estate shall be good 

There is no error. The  judgment of the superior court 
is affirmed. 

No error, Affirmed. 
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A. It. XASOS by nes t  friend v. RACHEL JIcCOlt3IICIi and othera. 

_Bozc~2ilnry-Decla~ation of Deceased Ozuner-Et$iclenee-Roco~*d 
o j  Former Action. 

1. The declarations of a deceased owner of land, 1oc::ting an angle of 
an  acljoining tract, is admissible, though the corner so establishetl is 
coincident with one of his ohm bounilari~s,  ml~ere both pnrtiei to the 
action place the corner in the cleclarant'a line and it is immatcrial to 
him a t  what point it is fixed. 

2 Upon an  icsne as to thc defendant's occupation of landsin tli-pl~te, it 
is proper to introduce the record of a former suit by the defendant 
against the plaintiff and others for an  injunction ant1 to stay trwpnas, 
for the purpose of showing, by an affidavit matle in thzt canie i n  be- 
half of the p l a i n t 3  therein. a clelibernte admission of such poss~ssion. 

( S a s s ~ r  v. Hewing, 3 Dev. 340 ; Hartzog v. Ilubbard, 2 Dev. & Bat. 241; 
D o i ~ c y  v S ~ g g ,  l b  516 ; Hedrick v. Golble,  63 S C .  IS ; Cnldwell v. 
ATeely, 81 X. C. 114; Smith T.. Walker. 1 Car. L. R. 614; 17fushatt 
v. Moore, 4 Dev. & Bat 124 ; Ryan v. XcGchee. S3 N. C .  500, cited ancf 
approved.) 

CIYI~, A c ~ a o s  to recover land tried at, Spring Term, 1851, 
of C~'NBERLASD Superior Court, before Gutlgw, J: 

Verdict and judgment for plaintiff, appeal by defendants. 

i W .  N. W. Ra?j, for plaintiff. 
Jh. TK A. Guthrie, for defendants. 

S~IITH, C. J. The plnintiff claims the tract of lallci rep- 
resented in the surveyor's map within the yellaw lines des- 
iguated by the  flgures 1, 2, 3, 4, 5, under n grant  from the 
State issued November 22nd, 1872, for one l~undred  and 
ninety-seven acres. The  defendants derive title uuder a 
graut issued November ISth, 1873, to George Elliott for 
four hundred and seventy acres, aucl which they allege cov- 
ers the place in dispute. The controversy is as to the loca- 
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lion of the laud described i n  the Elliot grant and rectmg- 
r~ l a r  in form. 

The  plaintiff contends that its firs* cobrner is at  42 in  Mc- 
Fieill's boundary, and is comprehended i : ~  the red lines 42, 
46, 47, 52, while the defendants insist that  the beginning is 
:n JIcNeill's line further east a t  A, and the tract is included 
in the diagram A, B, C, D. 

If the defendants' contcrltion be sustained, they arc not  
tsesspassirzg upon the plaintiff's land ; if the plaintiff's be 
sustained, they are, and the plaintiff is entitled to recover. 

TWO issues were subtnitted to the jury, in answer to which 
they find that  the plaintiff is the owner of all the land men- 
tioned in his complaint, except the part included in  the 
triangle 2, 48, 52, and t l ~ a t  Duncan A/lc.Cormick, the defend- 
ants' testator, was a!, the colninencernent of the action i n  
possession of all the plaintiff's land, except tl2c triangular 
tigure represented by the marks 1,2, L. 

The  third issue was as to damages, and they are assessed 
a t  $200. 

There are two exceptions to be considered in  the appeal. 
I. The  ad~nlssion of the declarations of John IIcXeill as 

t,o the position of the first corner of the Elliott grant  on his 
line. 

2. Tlje receptioin of the  record of a former suit of the de- 
fendants against the plaintiff and others for a n  illjunction 
and to stay treqmsses. 

F i r s t :  The  objection to the evidence of the declarations 
of th r  deceased owner of the McNeill tract, js based upon his 
supposed interest in  establishi~>g his own bouridaries by this 
location of m g l e  of an adjoining tract. The objection is 
not tenable. Both parties to the action place that corner in 
the declarant's line, and to him i t  is entirely immaterial 
whether i t  is a t  one or the other point. 

The  declaration, moreover, is not used to ascertain and fix 
the limits of the declarant's own land, but the corner of a n  
adjoining tract to determine its location, and  the evidence 
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is not rendered incompetent because ,bat corner is eoinci- 
dent with one of his own bo~zndaries. 

Such evidence is not adnnitted where t he  deciaration comes 
from '"he owner of the land, lsowever aac imt ,  in  behalf of 
those claiming the same ]kind under a different title," as was 
said by Chief Justice HENDER~OX in  L?asst.r v. Iferriny, 3 
Dev., 343. To this efT_ct axe all the enses, fIc!r.fzq v. n u b -  
bccrtl, 2 Dev. ck Bat., 241 ; Daney v. Sugg, Ibid,  315 ; Hcdrick 
v. Gobble, 63 N. C., 45 ; CatXwell v. ikely, 81 N. C'., 114 ; Smith 
v. Walker, 1 Car. L. Rep., 514. 

Second: The ground of tlle ob~ection to the introduc- 
tion of the record of the former suit in which the present 
defendants were plain tiffs and the preserih plaintiff in asso- 
ciation with others, was a defendant, is not set out, and w e  
are unable to see its force. Tha t  action was prosecuted on 
hehalf of the defendants in  this by one 9. F. Shaw, their 
agent, whose own oath verified the complaint, and upon 
whose separate afiidavit an injunction restraining the alleged 
traspasses was obtnined to continue ti11 the lrearing. 

The  a f f ida~~i t  affirms that Dnr~can McCormick died i n  the 
year 1873 in possession of the land previously mentioned, 
and that  the plaialtiffs, (the present defendants) have been 
in po-swession ever since, up  to January Sth, 1874, the date 
of its verification. The atlmisaions of this accredited agent 
I11 prosecuting the  suit and in protecting the intereuts of the 
parties he represented are clearly compeknt ~ ~ p o n  t!le issue 
as to the defendants' occupation of the d i ~ p u t e d  land. 

AD itfidavit made by a party for a certio, c:r i  may be rc:td 
in  evidence against 11im to show any hc ts  n l ~ i e l ~  are prov- 
able by mere adlnissions or reprrsen tations, d l r i s i~u t t  v. iUoore, 
4 Dev. 6% Blt., 24, and in like manner wlten [anile by an  
agent " whose testimony has beeu used," in  the laugu:kge of 
the court in Egnn v. NcGehee, 83 N. C'., &IU, to in t lo r~e  cer- 
tain actions on thc  part of the court for the benefit of the de. 
fendant, and to which he has thereby g i rcn  credit." A 



OCTOBER TERM, 1881. 229 

,-record way be admitted i n  evidence in  favor of z, stranger 
against one of the  parties, not as a jodgmerlt conclusively 
establishing the fact, bat as a deliberate declaration or  ad- 
mission of srlch fact. " It is therefore," says GREENLEAF, 
"to be treated according to the principles governing admis- 
sions, to which class of evidence i t  properly belongs." 9 
Greenl. Evi., 6 527 a. The rtrlicg is clezrly within these 
references, and the  exception  nus st be overruled. 

The transcript in  this appeal is nsed1ess:y voluminous, 
attended w i t h  mcch cost to the party w l ~ o  may have it  to payp 
and i n  the examination, greatiy increasing the labors of the 
court. The  rule which charges the party in fault with the  
costs of copying these parts of the record, not necessary to 
show a cause properly constitcted in col-trt, and ha7-ing no 
bearing upon the rulings, the subject of exceptions, will be 
enforced. 

I t  must be deciared that there is r o  error and the  judg- 
:nenC is affirmed. 

KO error. Affirmtd. 

Adzvrse Possession-Color Title-Estoppel-E2idence. 

I. When the plaintiffq9 title to land is based on a seven years' adverse 
posse-sion under a colorable claim, the lsrv does not require that  such 
powess;on should be fcr the seven years next g~eecding the corn- 
nnencer~ent of the action. 

2. FF7hin tile title l o  land is wit of the  State.. the adverse possei;~ioll of 
the same, with color of title, by thc occupant and those under whom 
he clalms (the adverce clnin,ant not being under tlisability) will vest i n  
him tile title against ali t l ~ i ~  world, wltich cannot be divested ('xcept by 
a sul~seqnent continued sclvcrse posqess'on for seven years with color 
:f title, or t n e n t y  years' nda-eke possessicl~ withollt Color. 
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8. I t  is a rule of justice and convenience, adopted to relieve the plain- 
tiff i n  ejectment from the necessity of going b h i n t l  the common 
source of title, that  when both parties claim uniler the same person. 
neither of them can deny his right, and the eldertitle must prevail, unless 
the defendant can connect himrelf with a betker title outstsndtng. 

4 If the defendant who derives his title f ~ o m  the same source as the 
plaintiff can show that a deed ifi the chain of the plaintiff's title was 
uever delivered save a s  a:] escrow, he may then build np his own title 
under a junior gmiat, by proper evidence. 

(Johnson y. Parhcr 79, K. C. 475 ; Lenoir v. South, 10 Ired. 237; F r e e -  
man v. Loftis, 6 Jones, 524 ; Caldwctl v. Apeely, Sl N. C. 111 ; Gdlianz v. 
H id ,  8 Ired. 280 ; 1t.e.s v. Sawyer, 4Dev.  R- Bat. 51 ; F~*aq v. Ramsour, 
66 N. C. 466, cited aad approvedS 

CIVIL ACTION to recover lacd tried at Spring Term, 1881, 
of MFXKLENBURG Superior Conrt, befo;e Ewe, 2 

T h e  plaintiff clain:ed u i d c r  a deed from Levi Spencer: 
TVilliam Foster and wife Mary Ann,  a r d  Rufus Niel~olson 
and  wife Annabella, dated March 15, 1870, tc one Joha  Da- 
vidson, (as to the execution of which deed, the femes covert 
were privily ehaminsd according to law) and a deed from 
John Davidsorl to the plaintiff. l[r, order to estop the de- 
fendant from questinning Spencer's title, the plaintiff in-  
troduced a deed from said Spencer dated ....., day of ......... 
1 8  ......, to one Schenck, and  a deed from Schenck to defend- 
ant ,  conveying thepremises i n  dispute, and  it  was admitted 
by defendant that he claimed the  land uuder Spencer. The 
plaintif?' also introduced a deed for the land, dated in  1854, 
from 'CV. F. Strange to Xin ta  Pr im (or Spencer), and proved 
tha t  Nary A n n  Foster and Annabella Nicholson were the 
only children u ~ ~ d  heirs at law of said Minta, and  tha t  at  
the  tirne of the execution of the deed by Strange to Niuta, 
she was a, free wcman of color, and Levi Spei lce~ was a 
slave, and t11at they were living together a5 and wife 
aud  continued ko live as snch up  .to hlarch, 1866, when 
Minta died. Marg Ann was a child of hiinta by said, 
Spencer. Lt was further ila evidence that a t  the time of the 
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purchase, M i n k  took possession of tile land, and with said 
Levi Spencer lived upon it  until her death. It n7as i r ~  evi- 
dence that  this property was in  possession of the Sort11 
Carolina gold rnining company in the year IS30 wi th  deed, 
by known and  visible boundaries, and different persons 
claiming u n d e ~  said colxpaliy to 1849, when one Boyd was 
in  possession, and that said Strange was in possession of i t  
in 1849, and the possession has been in  him arid tllose 
ciaimiug under him u p  to the present time. There was no 
evidence of any conrlectian betweex] Boyd slid Strange. 

The  defendant offered ev i t ie~ce  tending to show that  the 
deed from Spencer arid the others tiad never been delivered 
as a deed, bu i  as an  escrow, arid that Davitlson had obtained 
i t  by unfair means ; but on the ot!ler hand, proof was offered 
to show that  the deed had been delivered and was ho72n .iide. 
The defendaut also introduced testimca~~y to shorn that the 
money paid by Minta to Strange for the lalid, had been 
furnislied by Levi Spencer who was then a slave, and  al-o 
tha t  he  had :i life estate in  the land as tenani by the curtmy. 

Tbe  following issues were si~brnitted to the  jury:  
1. Is the plaintiff theowller of and entitled to the paws- 

sion of the property? Ans. Ycs. 
2. Does defendant withhold possession? Admitted. 
3. What damage has plaintiff sustained P Ans. $100. 
4. Was the deed from Spencer, Foster and wife, and Slcli-  

olson aud wife, delivered to John Davidso~l ? Ans. --. 
5. Did Spencer pay the purchase money and have the 

deed made to Mnta his: wife? A m .  --. 
6. Was there a marriage belweeu Eevi Spencer and ?Jinta 

P r i m ?  Ans.  --. 
T h e  defendant requested the court to cha-rgc t!lc jury ,  

a that  for the plaintiff to make out his title through Strange 
by length of possession, the title being proved out of tile 
state, i t  was necessary for h im to prove twenty years7 co!-i- 
tinuous adverse possession, under know11 and visible b o ~ i n -  
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daries, in  the piaintiff and those under whom h e  claims; 
and in order for plaintiff to make out his title under the 
deed from Minta, as color of title, i t  was necessary that he 
and those under whom he claims should have had posses- 
sion of the land continuously for seven years next preceding 
the commencement of the action." The court refused this in- 
struction, and charged the jury that if they should find from 
the evidence that Spencer (and the others) made and deliv- 
ered the deed to John Davidson, not as an escrow, but as a 
deed, then tjhey must find the first issue in the affirmative, 
that is, in  favor of plaintiff, and in that  event they need not 
consider any of the other issues, except the third as to dam- 
ages ; but if they should find that the deed was not made 
and delivered to Davidson by all.of said parties, but  was de- 
livered as an escrow by Spencer or either of the other parties, 
then they should find the other issues according to theprcpon- 
derance of the evidence, and that as the defendant claims 
t h o u g h  Spencer and Strange, h e  was estopped to deny title 
in them. Defendant excepted. 

The  jury found the first and third issues in favor of plain- 
tiff. Judgment, appeal by defendant. 

Messrs. 9; E Brown and C. Dozud, for plaintiff. 
Messrs. Jmes & Johnston, for defendant. 

ASHE, J .  The  instructions asked by the defendant were 
properly refused. The  first instruction asked could no$ 
have been given, as there were other grounds disclosed i n  
the evidence upon which the plaintiff was entitled to a 
vertiict ; and it would have been error to have given lhc 
second, because the law does not require that the seven years7 
adverse possession, with color of title, which gives a title 

- Q  011 next under the statute of limitations, shall be a posses.,i 
;,receding the commerlcelneut of the action. How could i t  
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CHRISTENBURY v. KING. 

be, when the defendant is i n  possession, and must be proved 
to he so, in ordcr l o  sustain the  action. 

U7he:1 the title to land is out of the state, the continuous 
adverw posession of the same for seven years v-;+h color of 
title by the occupant and those under whom he clairni the  
adverse claimant not 'neing uuder  disability) will vest i n  
h i m  the  titie agdiu3t a11 the world, which cannot bs (li- 
vested except by a suhsequeat continued adverse pos~ession 
for seven years with color of title, or twenty gears' adverse 
possezsion without color. Jolznson v. Pwkw, 79 N. C., 175 ; 
Lezoi~. r. Sozlth, 10 Ired.,  237 ; Freeman v. L3ftis, 6 Jones, 
524. 

Hi5 IIonor,  we think,  i n  his charge to the  jury, pnt  tine 
caie upon its t rue  ground. H e  told them that if' they shonld 
find tha t  the deed made by Levi Spencer, a a d  tile others, 
was delivere2 t ~ y  them, not as an  escrow, bul 2s deed, 
they must  find the  first issue in  the  affirmetive, and in that 
event they need not consider a n y  of the other issues, except 
tho third as to damnges; but if they should firid the deed 
wa? delivered as a n  escrow by Spencer or either of the other 
parties, they should find the other issues according to t h e  
preponderance of the  evidence, and that as defendant 
claimed throug'l Spencer a n d  Strange, he was estoy-ped to 
deny title i n  them. 

Both parties claim title under  Spencer. T h e  plaintiff 
deduced his title by a deed from John  Davidson to himself, 
a deed from Spencer, Foster and wife, arid Sicholson and  
wii;: to Davidson, the  fernes covert being childre11 arid heirs 
of Xiuta  Spencer. T h e  deed from Levi Spencer and tb6 
heirs of hli1:ta bears date the  15th of March, 1879, and  the  
date of the  deed from Spencer to Sclienck is left b lauk i n  
the  "s ta ten~ent  of the case," but we must a s n m e  it was of 
junior date to that  from Speacer and the  other9 to Dsvid-  
so:., as i t  seems to have Leeu so treated 011 the  trial  below, 
and  the case was agued in  this court upon that  a5sumption. 
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I t  is well settled as a n  inflexible rule, that  where both 
parties claim under the same persou, neither of them can 
deny his right, and then as between them, the elder is the 
better title and must prevail. Caldwelt v. Neeby, 81 N. C., 
114 ; Gilliam v. Bird, 8 Ired., 280 ; Ives v. Sawyer, 4 Dev. & 
Bat., 51. To this rule there is an exception, when the de- 
fendant can show a better title outstanding, and has ac- 
quired it.' 

But the defendant's counsel contends that estoppels must 
be mutual, and i n  this case there is no mutuality ; and by 
way of illustration, he says, if the case were reversed and 
the defendant clainled under the deed made by Levi Spen- 
cer and the children of Minta, the p la i~~t i f f  claiming under 
the deed from Levi alone, could not recover. That is so, 
because he would be not only estopped by the application 
of the general rule, buc the case would come under the ex- 
ception to the rule, because the defendant could show in 
that case a better titie in the heirs of Minta, derived from 
her, and that he had acquired it. I t  must be borne in 
mind, that the general rule applicable to cases like this, is 
not strictly an estoppel, bat  a rule of justice and conve- 
nience adopted by the courts to relieve the plaintiff in eject- 
ment from the necessity of going back behind the common 
source, from which he arid the defendant derive title, and 
deducing his title by a chain of mesnes conveyances from 
the state. Fwy v. Ramsour, 66 N. C., 466. 

But again, the defet~dant insisted on the trial below, and 
oTered proof to show, that Levi Spencer was a tenant by 
the curtesy of the land in coritroversy. If that be so, then 
he  must have claimed tllrougl~ his wife, Minta, from W. F. 
Strauge, and hence it would follow that both parties claim 
under Strange and are estopped to deny his title. So that 
i n  whatever view we consider the case, under the rule above 
stated, i t  is shown t l ~ a t  the plaintiff has the elder title de- 
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rived from Spencer or Strange, and has therefore t h e  better 
title, a n d  it must  prevail. 

No error. Affirmed. 

TOLSON'S HEIRS Y. WILLIAM JL4INOIZ and wife. 

1, The  aetual titl'e t? l e n d  will draw t o  it mcll a ecmstrlxtivo pos;esrio~r 
as  will ripen, hj. lapse of time, into an indrpende~l t  titic'. ill tllc absence 
of evidence of all adverse possession by some ot1ierp;wty. 

!lo words of inlit?ritat~ee. 

3. Whrn  both th(. plaintiff aud the clefentiant in cjcct,mrnt ck.:.ive their 
title from t h e  ststr, bur rintlcr grants of different (late=, it is comlle- 
tcnt  for tile dcfc.ndn~lt to <how titlc ont of the  plai~itiff by c~tablishing 
a pric~r \slid grant from the  state to :nlotl~er pzrry, though he fail i n  

(Clar7ie v, Diggs, 6 Ir~cl..  1.3 ; McLeiaair v. Chisljoliia, 61 N. C . , 3'23 1 
Y'uylo~ v. Slmforrl, 4 Hawlrs, 116, cited a ~ i d  approved.) 

CIVIL ACTION to recover land tried a t  Spring Term,  188i, 
of CARTERET Superior Court, before Gmvcs, J. 

0 1 1  the  trinl the  plainti43, in support, of t l ~ e i r  title, offered. 
i n  evidence n grant  from the  state, covering the  land in dis- 
pute, dated i n  187'2. It was admitted t h e  defendants were 
i n  possession. The  defendants then introduced a grant  
from George II.,Kirrg,R;c., to David Shepard, dated April  20th. 
1745, a deed from said Shepard to J o h n  H a r m a n  and his 
heirs, dated March, 1746, a deed from said H a r m a n  to Jollc 
Snuntlers and his heirs, dated June,  1763, a deed from J o h n  
Suunders to J o h n  Benthsl and his heirs, dated Ju ly  5th, 



1763, t., daed from Jacob Benthal and others to John Canna- 
day and his heirs, a deed from Joseph C. Bell, sheriff, to 
Elijah Cannaday and his heirs, dated August Ist, 1SQ7, a 
deed from Elijah Cannaday to Littleton Martin and his 
heirs, dated March 20t11, 1832. I t  was admitted that  tile 
feme defendant was the daughter and heir of Littleton 
Martin. 

The defendants ofleesed evidence tending to show that 
fhey and those under whom they claimed had tiad posses- 
sion of the $and under known and visible boundaries for 
more than thirty years, and the plaintiffs on the other Imnd 
here ir:trocluced proof tending to show that the defendants 
had ntst had possession of the land for twenty years undep 
known and visible boundaries and had not been in adverse 
actual possession seven.yeass before suit brought. The evi- 
dence offered by the defendants in  regard to tile location of 
the deeds under which they claimed was conflicting. There 
was no evidence of the death of Shepard. 

I n  charging the jury tho court called their attention to 
the grant from King  George 11. to David Shepard, and said, 
"as the word ' heirs9 was not in  the grant i t  conveyed title 
$0 Shepard only for his life, and so far as that was concerned 
i t  could not be color of title for more than the life of' S l ~ e p  
ard, so that for all the purposes of this suit, i t  was not nec- 
essary for the jury to consider it. The court theu explained 
that possession up  to known and visible metes and bounds 
without any deed a t  al l  would give a good title. That the 
other deeds were all sufficient to be color of title, and that 
possession up to known and visible boundaries for twenty- 
one years would divest title out of the state, and give a good 
:',itle although no grant, had been issued." 

The defendants asked the court to instruct t5e jnry, "that 
the grantees in the deeds were presumed to have possession 
of tile land conveyed by the deeds, nothing appearing as to 
poss&on." This the court declined to give, and s&i, " acc 



tuaI title wi i I  draw to It the constructive possession, but to 
originate title by possesion under color there must be actuar 
pos~ess ion .~  

Verdict and judgment for plaintiff', appeal by defendants, 

,3Icsars. Allen & h l e r  and IX R. Bryan, for plnintiffs. 
iVelessrs. Green & i?te~enson and Mmon & Dezereua;, for d e ~  

fentiants. 

ASHE, J. We think the defendants were entitled to t h e  
instructiori asked, with reference to some of the grantees or 
donees in  the grant or deeds offered by then1 in evidence, 
and that i t  was error in the judge to ha-ve declined to so in- 
struct thejury. It is true His I-fonor, while declining togive 
the instrnction as asked, did tell the jury that " actual title 
will draw to i t  tbe constructive pos~ession,'~ but he bad just 
remarked to the jury that the royal grant to Sbepard " con- 
veyed to him only the life estate, that i t  was color sf titIe 
only for his life," and of course i t  must follow as a conse- 
quence, an& the jury must have so understood him, that if 
he was dead, the tnesne conveyances from him, gave no ac- 
tual title, and therefore those claiming under him could cot 
have a construct i~e title. 

There was a good deal of discussion in this court whether 
the grantee, Shepard, who lived one hnudred and fifty years 
ago, is in law presumed to be dead. If the absence of a per- 
son for seven years without being heard from will presume 
a rereon's death, the presl~mption will hardIy be weakened 
after the lapse of one hundred nnd fifty years. 

I \ut  for the purposes of this trial i t  was perfectly irnma- 
terial whether Sl~epard is dead or d i r e .  If alive, he  has, 
been in  the constructive possession of the land since 1745 
the tlate of the royal grant;  but if dead, tlmose claiming u11- 
dcr him, by an unbreken chain of titles, or their heirs, have 
had the constructive possession, unless some one has had the 
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adverse consecutive possession for at least seven years. The 
plaintiffs do not pretend that  they or their ancestor have 
ever had possession. 

The gist of ttae error co~isists in telling the jury that the 
grant from King George conveyed only a life estate to Shep- 
ard.  The grant offered in evidence was a copy from the 
Secretary of Skate's office of an  abstract of grant made by 
George 11, king, &c., to David Shepard, which is as follows: 

"George the second, &c., to a11 whom, &c. : Know ye that 
we, &c., have given unto David Shepard six hundred and 
forty acres of land in Carteret county,on Bogue Sound: Be- 
g ~ n n i n g  on John Herman's corner, a pine, thence binding 
on the sound various courses 300 poles to a pine, Charles 
Cogdale's corncr, so binding on his line I30 poles to Newell 
Bell's line, so hinding on his said line 160 poles to a pine, 
then N. 160 poles to a pine, tlleri N. $6 west 170 poles to a 
pine, then S. 12 west 172 poles, so binding on John Her- 
man's line to the first station, to bold, kc. Dated the 20th 
day of April, 1745." 

(Signed) GAB. JOHNSTON. 
A large portion of the titles to lapds in this State are 

traceable to royal grants like this. The  grants were never, 
we believe, recorded in full, but only abstracts of them were 
enrolled, and these have been uniformly received and rec- 
ognized in our courts as evidence of title. Clurke v. Diggs 
6 Ired., 159 ; McLewm v. Cilaisolm, 64 N. C., 323. I11 this last 
case the abstract offered in evidence read : " Sampson Wil- 
liams 300 itcres. Anson Mouutain Creek, beginning at a 
pine, (then tracing the boandaries). May 24th, 1873." 

(Signed) Jo. MARTIN. 
The  abstract was rejected as evidence in  the court below, 

but on appeal i t  was held to be error, PEARSON, C. J., say- 
ing that " His Honor erred in rejecting the abstract of the 
grant. From the abstract i t  appears with the requisite cer- 
tainty that Sarnpson Williams was the grantee, Governor 
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MARTIN the grantor, the three hundred acres of land therein 
described, the subject of the grant, arid that a grant  was ex- 
ecuted May 24th, 1773." I n  that abstract there were no 
words of inheritance used, aiid yet the Chief Justice treated 
i t  as passing the absolute estate. I n  examining the regis- 
try books in the office of the secretary of State, we think i t  
will be found that only abstracts of the grants are enrolled, 
a ~ l d  those made prior to the year 1776 contain no words of 
inheritance. Rut  since that time i t  has been the practice of 
our secretaries of State to set forth the words " heirs" in the 
abstracts. 

But  no one at  this day will seriously contend that all the 
royal grants issued by the king of England before the Bev- 
olution to his subjects in this colony, from which so maoy of 
our titles to real estate are derived, passed only life es- 
tates to the grantees. The word heiw was not inserted in 
the abstracts, we suppose, for the reason that the sovereign 
never granted land for life, and that i t  would be presurl~ed 
they m7ere be in  fee simple. 

The  omission of the word "heirs" in tllis case could not 
have beeu an  accident, for in this respect i t  is just like all 
the other abstracts. But i t  may be iusisted that the error 
did not affect the plaintiffs' case as they failed to connect 
thernselres with the royal grant. We think, however, i t  
may have very materially affected their case, for if the 
grant to Shepard conveyed to him the fee simple title to 
the land, as we ha re  no donbt i t  did,  the legal title is still 
in  his heirs or assigns or their representatives, unless i t  can 
be shown that the title has passed back to the state by oon- 
fiscation or other means, as wae the case with the royal 
grant  to LORD G R A ~ I L L E .  Taylor v. X h f f o r d ,  4 Hawks, 
116. But nothing of the sort is shown here. 

The  state then, in 1872, when the grant to the plaintiff 
was made, had no title to the land, and the state "cannot 
any more than an  individual grant that which it has not." 
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Taylor v. 8flufforc1, supra. But this is upon the assumption 
that the land in dispute is covered by both the grants-that 
made by the state to the plaintiffs and the royal grant  to 
Shepard. As the statement of the case shows there was 
much conflicting testimony upon the question of location, 
we are unable to see how that was, but however i t  may be, 
there was error i n  the instruction to the jury, and '"here 
there is error, its immateriality rilust clearly appear on the 
face of the record, in order to warrant this court in treating 
i t  as surplusage." McLennon v. Chisolnz, supra. 

There is error. Let this be certified to the superior court 
of Cartaret county that a w n n i  cle novo may be awardcd. 

Error. Venire de ~ m a o .  

ALEXANDER OLDEAM and wife V. FIRST SATIONAL BANK 
OF WILNINOTON, and others. 

JVatioraal Bad: --iWortgn.qe- Ultra Vires-Mistake- Correction 
--Nwdum Pacturn- thury-Pleading. 

1. Wlle~, several debts d ~ l e  to a national bank are eon~olidated into one, 
and a w w  note is given, the bank is not acting dtm vires in taking a 
mortgxgc on real estate to secure snch note. 

2. I t  is cc>mpt>tent for a national bank to prirchasc n note in favor of a 

third party, and thereby acqnirr incidentally a mortgage on land which 
had been given to secc~rc i t ;  and the claim so evidenced mny be incor- 
ponite with other incleliteclne-7 and a n w  mortg.zge on rce! estate 
taken to kccnrc tlie whole sum. 

3. Evrn if taking ench security by the bank were ? r l t~a  ci,es, the mortgage 
wonld not bc m i d ,  but only an o f ie~~ce  against the United States, of 
whicl~ the mortgagor conlcl not avail himself to defeat his own deed. 

4, Where, by the  mistake or oversight of the maliers of a deed, the same 
is inco~ rcctly written, they have no equity to call upon the grantee to 
c o r r ~ c t  tire mistake in the books of the Register, as they have an ample 
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remecly under Bat. Rev., ch. 36, 5 26 ; and a promise by the grantee to 
nt:ilie cucli correction a t  his own expense :ind trouble wocdrl be ! z u d m  
pctctutn. 

-5. Uq11rious intercot previously received by a national bank in thc course 
of r e n e ~ n l s  of a series of notc,~, tcrntinating in O I I V  upon wl.ich suit is 
brought, callnot be pleaded by way of sel-off or pagnlent. 

6. The only remedy open to the party aggrieved is that prescribed by the 
Act of Congress, a separr~le action for double the interest paid by him. 

(Fullie v. Fulke, 7 Jones, 497; Hatchell v. Oclom, 2 Dev. & Bat., 302, cited 
alld a~~p?oWd.)  

CIVIL A C T ~ O N  tried at  June  Term, 1881, of NEW HANOVER. 
Supeiior Court, before Gmves, J. 

This action mas brought to restrain the defendants 
Xrorn selling certain real estate, situate in the city of Wil- 
mington, the property of the plaintiff, Alexander Bldl-tarn, 
under two mortgages executed by the plaintigs on the; 
5 th  day of September, 18'78, the one to secure a debt to the 
defendant bank for $10,999.67, and the othcr to the defend- 
an t  Burruss for $3,8SO. 

T n  their complaint the plaintiffs set out eight distinct 
causes of action against the defendants, who demurred to t l ~ a  
dd, Gtb, 7th and St11 causes, aud answered as to the others. 

I n  the court below, the issues of law alone were tried, and 
B i s  Honor sustained the demurrer as to the 3d, 6th aud 
7th causes of action, but allowed the plaintiffs to amend as 
to the 7t21, and overruled i t  as to the 8th. Appeals were 
taken by both plaintiffs and defendants aud are now pend- 
ing in this court, but they were argued together by counsel 
and  are so treated by the court. 

illcss?~s. XcRne 13 Strnszge and D. J; Dero~e ,  for plaintiffs. 
iE. E. 8. ~Mn~tin, for defendants. 

RUFFIN, J. 'MJe will cot~sider tile several grounds of 
demurrer in  the order mentioned, and as the ques t i~ns  
involved are purely matters of law depending upon the 

16 
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pleadings, it will be necessary to set them out with some 
particularity. 

The  plaintiffs allege, as constituting their third cause of 
action, that the indebtedness of $10,999 67, a l l eg~d  to be 
secured in the mortgage to tlle defendant bank, was made 
up of three items of alleged previous indebtedness, on the 
part of the plaintiff; Alexander, to the said bank : (a) a debt 
due the same for the sum of @,SO0 evidenced by his note 
give11 to it on the 17th day of March, 1877 ; (b) an apparetlt 
indebtedness to t l ~ e  defentlant Gurruss for $6,200 evidenced 
by a note dated the 17th March, 1877, and giver: to said Bur- 
russ by name, but really in  secret trust for the bank aud 
for moneys lent by it, and that it was so taken in order to 
conceal the true nature of a mortgage whicll the plaintiffs 
then gave to defendant Burruss to secure the same, and to 
evade the act of congress which prohibits national banks to 
take such securities except for antecedeut debts ; (c) the sum 
of $1,199.67 which, as was alleged, the said Alexander had 
overdrawn on his deposit account; that these three items 
being added on the 5th of September, 1878, made the sum 
for whic11 the mortgage was given, and thereafter i t  bore a 
rate of interest different from that which had previously 
been paid on the several items of which it was composed, 
and therefore the plaintiffs insist that it became, (and espe- 
cially that part of i t  which consisted of the debt taker] from 
the defendant Burruss,) a cotemporaneous claim, and within 
the prohibition of the act of congress. 

Taking the statements of the colnplaiiit to be true, i t  is 
impossibie, we conceive, that the mortgage in  question can 
be obnoxious to the objection urged against it. 

Two of the items which went to make up  the sum secured 
thereby, are admitted to have previously existed, as debts 
due the bank, and as to the third, to-wit, the $6,200 debt 
taken in  the r~ame  of Burruss, i t  is immaterial whether i t  
was so or not. If, as alleged, the entire consideration of the 
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original debt secured in the rnortgage of the ISth March, 
28'77, proceeded from the bank, and the defendant Burruss 
acted throngl~out the transaction as its agent (tliougl~ se- 
cretly), then frorn its very inception it was the claim of the 
bank. And while if the act of congress referred to should 
receive the construction insisted on by the plaintiffs, the 
security taken might have been a~sailed on some other 
grounds, it cannot be so on that assumed in the complaint. 
So on tile other hand ,  if that debt were really what i t  pur- 
ported to be, due to Burrass individually, there was no rea- 
son why the bank might not have purchased it a t  the mo- 
ment of taking the new security. 

1111 the case of Bank v. Mcitthezus. 98 U. S., 621, i t  was ex- 
pressly ruled that the purchase by an institution of a like 
cliaracter with the defendant bank, of a note secured in a 
mortgage, whereby it got the full bellefit of the mortgage, 
was not within the purview of the statute. But apart fro111 
all that, the same court, in the same case, decided that a 
mortgage taken to secure a debt then newly created, or even 
future advances, was not void, since the act did not say so in 
terms, but was silent as to that, and the courts mere always 
reluctant to the last degree to declare a forfeiture, and that 
the only objection to such a mortgage, which wil l  be heard, 
must come frorn the government of the United States. So, 
too, in the case of Bad v. Whiting, 103 U. S., 99, so late as 
last year, that  court made a similar decision, citing and 
approving the case of the Bank V. Jlaithews, st1pr.a. 

As their sixth canse of action the plaintiffs allege that the 
defendant Burruss not being satisfied with the mortgage 
given him on the 17th of March, 1877, to secure the debt of 
$6,200, demanded of the plaintiffs that they should execute 
another to him for that purpose, and accordingly they did 
so ou the 28th day of the same month, but  either by mis- 
take or design the said defendant caused i t  to be so written 
a s  to make i t  appear to be an additional indebtedness of 
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$6,200, whereas it was only arr additional security for the 
same indebtedness, and upon the same being called to his 
attention, he promised to rectify the error on the register's 
Looks of the county, but has sirice failed and refused to do 
so, though often requested, to the damage of the plaintiff 
Alexander $10.000. 

There seem to be several defects in this dcrnand of the 
plaintiffs. In  the first place, as stated, i t  is iriipossible for 
the court to see that any damage could have been the nec- 
essary conseqnencc of the defendant's neglect in the partic- 
ular complained of, and in  the nest  place, if airy tnistake 
was made i t  was that of the pIaintifls themselves arid irr 
their own deed, so t h t  the duty of correction rested as much 
upon them as upon the defendants, and the means of effect- 
ing  i t  was entirely within their power. The statute (Bat. 
Rev. ch. 35 9 26) provides n remedy for every person in the 
registration of whose deed a mistake may be made, and if not- 
withstanding this the p1aintiEs submitted to loss arid incon- 
venience without any effort to relieve themselves, the con- 
sequences of their failure cannot be thrown upon others. 
In  addition to this there was no consideration, moral or  
otherwise, for the promise of the defendaut upon which the 
plaintiffs rely. The  true test of n consideration, said this 
court in the case of Fullce v. Fulke, 7 Jones 497, is to be found 
in the enquiry-was there any benefit to the partg proinis- 
ing, or any loss or iuconvenience to the other party, at thc 
time thepromise wa.s made? snd a'dmitting ihat a high sense 
of rnoral obligation might have rroinpted the defeudants to 
make the correction when informed of the mistake, there 
was still no such legal d ~ t j  resting upon t!ien~ :is a court 
could enforce. Hu,tchell v. Odonz, 2 Dev. cFr. Bat. 332. 

For their severlth cause of action the plaintiffs say, that 
the note and mortgage for $10,999.67 given to the defend- 
ants, on the 5th day of September, 1S7S, were continuing 
parts of previous usurious agreements arid trausactions be- 
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tween the plaintiff Alexander and the defendant bank, di- 
rectly and indirectly through its agent Burruss, under 
which there had been reserved and secured to the bank ,;a- 
rious illegal rates of interest, ranging from 1 2  to 24 per 
cent. per annurn, and that the sum of @,'is586 had been 
actually received by said bank in the way of such usurious 
interest. And they insist therefore that  the mortgage is in-  
valid by reason of such illegal cousideration, hut whether 
so or not, they say that  the said sum of $2,785 96 is a 
payment of so much of the  principal of the debt, and that 
they are entitled to a credit therefor. 

The  result of the decisior~s both of this,and the supreme 
court of the United States, is that  no state law upon the sub- 
ject of usury can be made to apply to ilational banks, and 
that  the only law which touches them in this respect is the  
provisions of the statute under which they are organized. 
T h e  construction given to those provisions too, by tha t  
court must be respected and accepted by every other tribunal, 
seeing that i t  is the court of last resort whose jurisdiction 
extends to the schject. And it  is well, perhaps, however 
some of its determinations may differ from preconceived 
opinions, that  we have a court whose judgments in such 
matters can have universal prevalence. 

Institutions of this sort now pervade the whole country, 
and  have become its great money-agents to the exclusion of 
almost all other agencies, so that  i t  is a matter of infinitl: 
consequence tha t  their pomevs and  duties should be uni- 
formly interpreted and  enforced. 

I n  the  very recent case of Barneft v. Bank, 98 U. S., 555, 
i t  was held by a unanin~ous  eourt, that usurious interest 
previously received by a National bauk in the course of 
renewals of a series of bills terminating in the one then in 
5uit, could laot be pleaded by way of set qf or paymem! to the 
bill, and tha t  the only remedy the party aggrieved can l ~ a v e  
i s  that  a f i rded  by hbe natioual currency act of congress, 
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which act allows rwthing in  the way of such relief beyond 
a simple action of debt for twice the arnout~t  of interest 
paid, and that this relief corpld not be associated in the same, 
action with other grounds of relief, but rnust be sought in 
an action brought solely and exclusively for that purpose, in 
which the single issue as to the guilt or ii~nocence of the; 
bank can be presented without the presence of any extra- 
neous facts which might disturb the minas of the jury. 

Influenced by this decision, as we feel ourselves to be, t h e  
supreme court of Pennsylvania in tthe case of Bank v. Du- 
shone, (not yet reported a t  length but briefed in  Albany L a w  
Journal, March 12th, 1880,) made a similar ruiing by which 
it  overruled many of its pre.iious adjudications. 

AS we read the decision, it goes to the full length of say- 
ing that in an action brought by a national bank the plea 
of uswious interestpaid, whatever be its form, can avail noth- 
ing, and that no aclion for a like cause, of whatever nature,. 
lies against such an institution save tlie one given in terms 
by the statute. 

This being so, the deuiu~rer  was properly sustained in the 
court below, as to the plaintiffs9 seventh cause of action in 
itscwiginal shape, and we canuot see that they are a t  all 
relieved by the amendlnsnt which they were allowed to. 
make. 

The interdictics of the statute as construed applies to* 
their action in its present s l~epe  with as much force as ever. 
The action for money had and received on account of excess 
of interest paid, does not lie against the defendant bank, 
however i t  may lie against other defendants, for the reason 
that i t  is not the remedy gi$en i n  the statute and no other 
can avail. 

Treating the order of amendment as equivalent to a judg- 
ment overroling the demurrer to the complaint, in its new 
f'orn~, we think His Honor erred. 
Ia their eighth cause of .actior~,,the plaintiffs seek tare- 
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cover of the defendant bank the sum of $5,571.92, that 
being twice the amount of the usurious interest alleged to 
have been paid by the plaintiff Alexander in the trensac- 
tions out of which the action grew. 

This, as we have just seen: they are not a t  liberty to do, ex- 
cept by an action brought solely and exclusively for that purpose, 
and much less are they permitted to hare any standing in 
a court of equity until they have waived their right to the 
penalty imposed by the act of congress. A failure to remit 
such a penalty was held to be a good ground for demurrer 
to a bill seeking the aid of a court of equity in  the case of 
Brurtson v. Dixon, 1 Mur., 225. But it may be doubted 
whether i t  is so under the code which undertakes to say of 
what the causes for a demurrer shall consist. I t  is not 
necessary in this case that we sllould consider that question, 
or the further question whether a court of equity would not 
of its own motion withhold its aid i n  such a case, as the 
plaintiffs' action must fail for the reasons first given. 

The judgment of the court below sustaining the demur- 
rer as to the 3rd and 6th causes of action is a f f i h e d ,  and 
the judgment ove r r~d i t~g  the deniurrer as to the 7th and 8th 
causes of action is reversed, and as to them also the demur- 
rer is sustained. 

Let this be certified to the superior court of New Hanover 
county, where the action is pending. 

Error. Demurrer sustained, 
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ANGUS H. NcDONALD v. 12. D. DICKSON and others. 

Execution- Judgment- Action- Limitations-Pleading- 
Homestead. 

1. A party may have execution on his judgment, and at  the same time 
prosecute an action on it nnder leave of the court. 

2. A judgment rendered in 1570, though upon a debt contracted before 
1568, is subject to the provisions of the code of civil procedure as to  
the time of commencing action, whenever such jndgment bcromes 
itself a cazcsa litis. 

3. The statute of limitations is a propcr plea and a complete bar to a 
motion for leave to issue execution on a judgment, when such lnotim 
is made more than ten years after the  renclition of such judgment. 

4. The provisions in the act of 1569-'70, (Bat. Rev., ch. 55, 4 26,) sus- 
pendiug the statute of limitations until the falling in of the reversion- 
ary estate in the land embraced by the homestead, was only intended 
to apply where the homestead had been actually allotted, and only as 
to debts affected by such allotment, i. e., to judgments docketed in 
the county where the homestead land is situate, and 3olely wilh refer- 
ence to their liens upon the reversionary interest in such lands. 

(Carter v. Coleman, 12 Ired., 271 ; Binford v. Alston, 4 Dev., 351 ; Lyon 
v. Russ, 54 N. C., 555, cited and approved.) 

MOTION for leave to issue executiou heard at  Spring Term, 
1881, of RICHMOND Superior Court, before Gzdger, J. 

The clerk before whom the motion was made refused the 
same and the plaintiff appealed to the superior court, where 
the judgment of the clerk was affirmed, arid the plaintiff 
appealed to this court. 

Messrs. Burwell & Walker, for plaintiff; 
Messrs. John D. Shaw and W. A. Gttthrie, for defendant. 

RUFFIN, J. This was a motion for leave to issue execution 
under section 256 of the code. 

The judgment was obtained and docketed on the 31st of 
October, 1870. On the 9th May, 1871, a partial payment 
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was made thereon, and on the same day the judgtnent was 
assigned by the plaintiffs of record to the present plaintiff. 
Execution issued in 1875, bat  was returned unsntisEed. 
Two of the defendants in the juclgtnent have been lnsolvent 
from the time i t  was rendered, and are so still. 'l'l~e defen- 
dant,  Dickson, was so until recently when he came into pos- 
session of both real and personal property. 

Notice of the motion was given 30th April, 1881, and du- 
r ing its pendency the plaintiff has brought an independent 
action on his judgment. The defendant pleads the statnte 
of limitations, and the pendency of the new action as a 
waiver of the rig11 t to have execution under the judgtnent. 

First, as to this last ground of defence : A party may have 
execution on his judgment, and s t  the same time prosecute 
a n  action on i t  under the leave of the court. I t  is so said 
in Freeman on judgments, 5 440, and was so decided by this 
court, under ttie old system in tlle case of Ca~te?. v. Cotman, 
12 Ired. 274, and there is no change in this particular 
worked by the Code, which simply substitutes the discretion 
of the court, for ttie will of the plaintifi in determining 
when a. new action on a judgment may be brought. I t  is 
easy to see that  very many times i t  may be absolutely essen- 
tial to the rights of a judgment creditor, that he should be 
allowed the contemporaneous use of both remedies; and 
this more frequently perhaps under the new than under the 
old system, and the defendant can never be needlessly op- 
pressed as he may always relieve himself if he will by paying 
tlie debt. 

Two other preliminary questions may as well be disposed 
of a t  once, viz : whether the defence of the statute of limi- 
tations can be set up at  all in a proceeding like this? and 
if so, then which statute goverr~s the case, the Code of Civil 
Procedure, or the Revised Code ? 

We think there can be little doubt a s  to either point. 
Rendered as the plaintiff's judgment was i n  1870, (though 
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upon a debt contracted before 1868), i t  must be subject to 
the provisions of the Code whenever i t  becomes itself a causa 
litis. 

This proceeding b y  motion for leave to issue execution 
after a lapse of three years is in lieu of and a substitute for 
the anciei~t writ of scire fcccias, and i t  must be treated as 
such, and the snine protection extended to parties thereunder 
aa was done under the use of that writ. And while a scire 
facias for the purpose of reviving a dormant judgment was 
in  the main regarded as a continuation of the old action 
merely, i t  was for some purposes a n e w  action. Bit~forcl v. 
Alston, 4 Dev. 351. Its very object was to warn the defeud- 
ant  and furnish him the opportunity to plead any thing 
that could avail as a bar to the execution. I n  doing this, 
he  was, of course, restricted to such defences as had super- 
vened the reudition of the judgment, being e.topped 
thereby as to all matters of defence against the original 
cause of action existing anterior to judgmelit. But, with 
this single restriction he was permitted to makeany defence 
legally suficient, and to enable him to do so, or rather in- 
deed because be could do so, the proceeding was treated as 
being in the nature of a new action. " AS a proceeding to 
revive a judgment," says Foster in his treatise on the writ 
of scire fncias, " i t  is a judicial writ to continue the effect of, 
akd have execution of the former judgment, yet i t  is in the 
nature of art, action, because the defendant may plead any 
thing in bar of the execution;" and express mention is 
mede,by the author of the statute of limitations as co~~s t i t u -  
ting one of the defences which might be set up. 

This brings us to the graver question as to the effect of 
the limitation prescribed in the Code upon the plaintiff's 
judgment and his right to have execution thereunder. 
Very much of the difficulty which surrouuds the question 
comes from an effort to construe the provisions of our Code 
by the light ofdecisions made by the courts ofotherstates, with 
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reference to their codes or statutes on the suhjeut, when in 
fact their provisions are variant, and oftentimes incom- 
patible with ours. Compare our code for instance with that 
of the state of New York, and i t  is hardly possible to con- 
ceive of greater differences than exist between the two, with 
refereriee to this very matter of the effect of tile lapse of 
time upor1 a judgment and its lien L I ~ O I I  lands. That code, 
after declaring that a judgment docketed shall be a lien on 
the lands of the defendant for ten years, expressly provides 
tllat nfter that period the lien shall cease only as against in- 
cumbrances and honu Jide purchasers. Agniu it provides, 
that after the expiration of ten yenrs, the lands of the jndg- 
rnent debtor, or of any one claiming under him as heir, 
may be levied upon by virtue of an execution under the 
judgment and sold, a r ~ d  the time fixer1 when an action on a 
judgment shall be barred is twenty y~urs.  

We have referred to the Code of that state, because i t  
has been said that ours was mainly taken fro111 it, and 
might therefore be supposed more nearly to resemble it  than 
any other, and yet so marked are the discrepancies as tcp 

make i t  plain, that we can derive but little aid from the dc- 
cisions of the courts there, ill regard to the poiut in  hand, 
and iudeed so far as w e  have been able to invesligate, ours 
is the only Code which fixes the current period of ten years 
as that which terminates the  lien of a judgment and oper- 
ates as a bar t o a  new action upon it. 

That  such is the effect of our Code, we can entertain n@ 
doubt, as its language is explicit as to loot11 ~natters  ; a judg- 
ment docketed shall " be a lien on the real property in the 
county for ten years from the time of docketing the same," 
and an  action on " a  judgment or  decree of any court of 
the United States, or of any state or territory thereof '' must 
be co~nnlenced within ten years, or else be barred. 

We can give no heed to the arguwent of eounsel that un- 
der the m a x i u  msci tu~ a 8 0 c i i ~  the words " any st ,te" just 
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quoted from the 31st section of our Code must be talicn to 
Inearl the judgment of a court of some state other tha., '7. our 
own, for we find the same form of words used in the Codes 
of several of the states, and everywhere they have been Ton- 
strued as applicable to the courts of their own states. 

But with us i t  could make no material difference which 
construction should be given to that particular section, since 
by anokher of our Code, every ac t~on  for relief not spwially 
provided for must be conlrnenced within the same period of 
ten years after the cause of action shall have accrued. C. 
O. P., $37. And a cause of action on a judgment has been 
uniformly held to have accrued from the day of its re~itli- 
tion. Our conclusion therefore is that the plaintiff's j n d g  
merit is barrsd by the statute, and that the defendant hav- 
ing  the opportunity to plead, afforded by the plaintiff's mo- 
tion, is at  liberty to do so, and the plea is fatal to the de- 
mand for execution under it. 

But  the plaintiff insists, since i t  appears that the defend- 
ant, until recently has been insolvent from the time the judg- 
ment was taken, and could ~ : o t  therefore have had more than 
the value of the homestead allowed by law, (though none 
was actually allotted to him,) that the case is saved from the 
bar of the statute by virtue of the act of 1869-'70, [Bat. Rev, 
ch.  55, $26,) which declares i t  to be unlawful to levy and sell 
under execution the reversionary interest in lands included 
in  R homestead, until after the expiration of the homestead 
interest therein, and provides " that the statute of litnita- 
tions shall not run against any debt owing by the holder of 
the homestead affected by this sect,ion, during the existence 
of his interest therein." We cannot give our assent to an 
interpretation of that statute, so little warranted by its words, 
a s  the one insisted on seems to be, and which would intl O- 

duce into the law on the subject so much uncertainty and 
doubt. The language certainly contemplates an actual as- 
signment of homestead before there shall be any stay of the  



statute, and it: is only as to the lands i?zelut?ed therein that 
such a stay takes place. If he!d to be otherwise, what cred- 
itor cwxld tell mhether the statute was running against his 
claim or not, except in the rare instance of a debtor nutably 
rich or one notably poor? and on the other hand the debtors 
of the couctry who need the relief against stale elairns fur- 
nished by the statute, might find themselves deprived 9f it 
after the lapse of gears upon the uncertain recollectiori of 
v~ituesses as to the value of their passessions during the 
time. 

TF7e cannot suppose that such a corlvtruction would meet 
the intention of the legislatura, but that they intended what 
the words import, that there must be in order to stay the 
statute an  actual allotment of homestead, and eve!: then the 
cessatiori of the statute is only as to debts affecte2 by such 
al lotnent ,  that  is to say, as to judgments docketec! in the 
county where the l~omestead land is situate, and solely wi th  
reference to their liens upon the reversionary interest i n  
such lands. 

As to  every debt except judgmen~is docketed, znd for every 
purpose except that of enforcing their liens apon the rever- 
sionary interest after the falling in of the homest,ead inter- 
est, the slatute ruus and may become a bar. 

This is not i n  conflict wit11 the decision made at Inst term 
in  t l ~ e  case of Lgo!~ v. Russ, 84 N. C., 5F8. There, the cause 
of action accrued in 1SG5, the judgtl~erat obtained i n  1868, 
and docketed on the 1st of January,  IS69 : the esec!ltion 
nncicr which the sizlc was had issued the  3rd of ,Tnly, 1579 ; 
the i i ~ f e ~ l d ~ t t t  Lad his home~tedd laid off i a  1868. \Ve held 
the ea!e to be ineffectual to pa.5 tho title, beenuso li:e pi:ti~l- 
tiff sold under t l ~ e  statutory l ien of his judgment, and that 
had expired by lapse of time, There was no stay to the 
stalute Ly reason of the homestead because the pleintifr de- 
nied the d e f ~ n d m t ' s  right to it, and sold the land in  defimce 
of that  right, as in l a v  he might have done prov~ded he had  
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moved in  tirne ; but denying the defendant's right to have 
any llomestead, he could not use the allotment thereof as a 
shield for himself against the consequences of the lapse of 
titne. 

Whether he did not have a lien on the reversionary in-  
terest, or indeed whether he may not still have, are ques- 
tions we did not undertake to decide; neither was i t  in- 
tended in that case to determi~le the question as to what 
would have been the effect of a sale, provided the plaintiff 
in the judgment, having kept his judgment constantly alive, 
had prccured an execution after the lapse of ten years from 
the docketing, and caused i t  to be levied on the land, and 
had sold, not by virtue of the expired lien of his judgment, 
but by virtue of his levy ancl execution. Such a case would 
have presented the question as to the effect of the statute 
upon tile judgment, whetber i t  operated only on the remedy 
thereon, in case i t  became the subject nf a new action, or 
apou the judgment itself, and to its discharge as an existing 
debt. But no such question arose in the case as stated in 
the record, and we considered i t  then, as we do now, much 
too grave a m a t ~ e r  to be passed upon until squarely pre- 
sented by the real facts of a case. 

There is no  error. 
No error. Affirmed, 

C. R. COTTEX in her own right ancl as Executrix V. SARAH A. ancl 
XAGGIE NcCLENAHSN. 

For principle decided, see syllabue in preceding case. 

CIVIL ACTION, tried at  Spring Term, 1881, of CEATHAM 
Superior Court, before Avery, J. 
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The plaintiff submitted to a nonsuit and appealed. 

Mr. Jolm Xannhg, for plaintiff. 
Mr. J. 11 ITeaden, for defendants. 

RUFFIN, J. This action xas  begun on the 10th day of 
September, 1880. In  her colnplairlt tlie plaintiff alleges 
that she is the owner by purchase for value of a judgment 
which one A. R. Merritt had recovered of the defendu:lt, S. 
a. McClenahan, at  spring term, 1870, upon a note execnted 
in  February, 1860, which judgment was docketed on the 
27th day of June, i870, and under i t  an execution was i s~ued  
in 1870, whereon the sheriff returned " nothing found over 
the homestead aud personal property exemptions;" and that 
after her purchase of it, slle caused the judgmeut to be re- 
vived in her name in  1878. That after making the note 
above referred to, to wit, in  1867, the said defendant made a 
voluntary gift of five hundred dollars to her daughter, the 
other defendant, who invested i t  in  a lot of Innd, and one 
of the objectr of the suit is to follow this fund and subject 
the land to the pngment of the plaintiff's demand n g i n s t  
the mother. 

In addition to the fo~egoing, the plaintiff alleges that  
heretofore the defendant, S. A. McClenahao, had sued the 
plaintiff as the executrix of her deceased husband, on a note 
executed in  1861, to which action she had pleaded tbe j~ ldg-  
nlent purchased of Merritt in 1878, as a set ofl and counter 
claim, and in the superior court where the said action was 
tried, her plea was allowed, arid she had a judgment against 
the said S. A. McClenahan, who, however, appealed to the 
supreme court when the judgment of the superior court was 
reversed and judgment rendered in  her behalf against the 
present plaintiff. 

The  answers in substance admit the allegations of the 
complaint, but both of the defendants plead the statute of 
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limitations. On the trial in the court below the issues were, 
first, whether the defendant, S. A. McClenahan, had,.when 
she made the gift to her daughter, reserved estate sufficient 
to satisfy her creditors, and secondly, was the plaintiff's a@- 
tion barred by the statute of limitations? 

I t  is impossible for this court to know, so imperfect is the 
atatenlent of the case which accompanies the record, what 
proofs were made on tlle trial. After setting out the sub- 
'stance of the pleadings (which was altogether needless) i t  
proceeds to say, that after the jury were ernpanneled and 
several witnesses mere examined, " in  addition to the facts 
alrenrly stated," (without saying what those facts aye, or 
giving the statement of a single witness) it was adnlitted 
thet the defendanl, S. A. McClenahan, had given her daugh- 
ter, the other defendant, the sum of five hundred dollars, 
which she invested in the lot of land now in her posse.sion, 
and that an execution had been issued by Merritt in 1870, 
under tho judgment subsequently assigned to the plaintiff, 
on which the sheriff had returned " nothing to he found over 
the homestead and personal property exemption." It then 
states that i t  did not appear whether any allotment of home- 
stead or exemption of personal property had been made to 
the defendant in the execution or not, and thereup011 the 
court annoonced that the jury would be instructed that the 
action as against the defendant, Maggie McClenaban, to sub- 
ject lier land was barred by the statute of limitations The 
counsel for plaintiff insisted, tllat the statute did not run  i11 
this case, but was suspended by section 26 of chapter 55 of 
Battle's Revisal. The court held that said section did not 
apply to plaintiff's case, as she might have brought this ac- 
tion before the lapse of len years from tile date of docketing 
the judgment, to subject the land of the defendant, Maggie, 
and that the proviso to the section was intended only to 
protect the rights of creditors as against the revisionary in- 
terest i n  the homestead land, upon which the plaintiff sub- 
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mitted to a judgment of nonsuit and appealed. If any- 
thing can be certainly known from a statement so want- 
ing  in  precision, i t  is that the plaintiff rested her case upon 
the single point that the bar of the statute was avoided, 
as  to her debt, by reason of the provision of the law which 
forbids ths  sale of the reversionary interest in lands en- 
cumbered with a homestead. 

Her  counsel, i t  is true, took several other exceptions a t  
the bar of this court, and so argued them as to carry the 
minds of the court with him as to one or more of them, but 
i t  does not appear that any of them were taken in thecourt 
below, and we have not felt a t  liberty therefore to consider 
them. If i t  was the purpose of counsel to raisesuch points, 
he  oright not to have voluntarily submitted to a non-suit, 
but should have gone on and developed his whole case, and 
if they have occurred to him since tile trial, i t  is too late. 

As to the position taken that the plaintiff's action was 
saved from the statute by reason of the pendency of the de- 
fendant's action against her, and that she was allom~ed a 
year's grace after the reversal by this court of the judgment 
i n  her favor on her plea of counter-claim, a worse difficu!ty 
seems to meet her. Mot only does there seem to have been 
no evidence offered a t  the trial in regard to the matter, but 
when we look to the complaint (the allegations of which 
are admitted in the answer as to this part of the case), we 
6nd nothing sufficiently definite to authorize us to act on. 
No date is fixed as to the time when the judgment in her favor 
was rendered, and none as to when i t  was reversed, except 
that  i t  is all alleged to have been done since her purchase 
of the judgment in  1875. This last matter we have referred 
to because the counsel insisted that'it was apparent on the 
record so as to be seen by the court, and we did not wish to 
seem to have overlooked it. 

The  only point, then, which we can consider is the onein 
relation to the effect of the statute, referred to in the court 

17 
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below, as suspending the statute of limitations, alld prel ent- 
ing its becoming a bar to the plaintiff's action on the judg- 
ment sued on. 

We have had occasion to consider this statute in connec- 
tion with the case of JlcDonald v. Dickson, decided at  this 
term, and the constructior~ given to i t  by us is the same witi, 
that put upon i t  by His Honor. There is no stay to the 
statute until there is an allotment, of homestead, and t!rt.~i 

only as to the enforcement of the liens of docketed j u d g  
lnents upon the interest in reversion. As to all other debts 
and for d l  other purposes the statute runs. 

No error. Affirmed. 

* T. D. MATTHEWS and others v. R. JOYCE and others. 

Infant Defendants-Process-Signing Jtcdgment-Subrogation- 
Judgment by Emud-Bill of Review-Newly Discovered 

Evidence. 

1, A judgment mill not be vacated because eome of a number of infant 
clefendants united in interest, appeared only by a guardian ad litern, ap- 
pointed without process previou~ly served on such infants. (See C. C. 
p., 5 50, for present practice.) 

2. The act requiring the signature of a judge to authenticate his j13dg 
ments and decrees is directory only. and such signature is not essen- 
tial to their validity. 

3. Where a surety, upon the conveyance of land by his principal to in- 
demnify him against his contingent liabilities, substitutes his own note 
for that of his principal, the original liability remains u n t l i s c l ~ s r ~ ~ d ,  
and the creditor is entitled to  avail himself of the security, which he 
may enforce whether the surety is or is not danlnified. 

4. h successful plaintiff cannot be made to forego the advantages of his 
victory because his opponent, defending iu a representative capacity 
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has fraudulently omitted to  set up an available defense, if such failure 
mas not the result of collusion with the plaintiff. 

6. To entitle a party to the revision of a judgment on the ground of 
newly discovered evidence, the evidence must not be merely cumola- 
tive, nor such as ordinary diligence would have discovered in timc for 
the first trial, nor then in the posses4on of the counsel or agent of the 
party. 

5. Under the present practice it is not necessary to obtain leave of the 
court in order to bring an action in the nature of a bill of review. 

(Rollins v. Henry, 78 N. C., 312; Wiswall v. Potts, 5 Jones Eq., 184; Bunk 
v. Jenkins, G4 X. C., 719; Harrison v. Slyres, 74 N. C., 290; Love v. 
Rlew~t,  1 Dev. & Bat. Eq., 108; Greenlee v. McDowell, 1 Ired. Eq., JSI ;  
Bledsoe v. Nixon, 69 N. C., 81, cited and approved.) 

CIVIL ACTION in nature of a bill of review, heard a t  
Spring Term, 1879, of ROCKINGHAM Superior Court, before 
Btixton, J.  

The following are the facts setout in the plaintiff'scomplaint 
upon which rests their equity to a review and reversd of 
the impeached decree. 

On March 17th, 1859, Ed. M. Matthews executed to the 
defendant, Walker R. Smith, a deed conveying his personal 
estate a ~ l d  a tract of land, described as containing four 
hundred and twelve acres, in trust to secure a detk of $1,000 
due to William Dalton, his wife's father, and to indemnify 
him, as surety on several bonds, and among them one due 
to John Joyce, the testator of the defendant, Rea Joyce, in 
a sum represented to be " six hundred dollars more or less, 
the date of which is not remsmbered," and for the like in- 
demnity of Thomas D. Price, as his surety upon anotller 
bond. Under the authority and directions of the deed, the 
land was exposed to sale in  January, 1860, by the trustee, 
and bid off by John H. Price, a t  the sum nf.$5.10 per acre, 
and  on the same day for the consideration of fifty dollars, he  - 

* Ruffin, J.. was of counsel and argued this case before his appoint- 
ment as associate justice. 
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assigned his bid to said William Dalton for the benefit of 
said E. M. Matthews. No deed for the premises has been 
executed to the assignee, and the possession has continued 
in Matthews until his death, in  1863. At the time of the 
sale, Dalton owned a large estate and the effect of the small 
payment and transfer is alleged to be to make him a trustee 
*for the former, and the transaction not intended to be, nor 
in  fact was i t  a irandulent arrange~nent  to defeat or prejn- 
dice the rights of the creditors of either. Upon the death 
and intestzcy of E. M. Matthews, the defendant, D. M. 
Matthews, became his administrator. The intestate left six 
infant children who with the husbands of such as have 
married, are plaintiffs in the action, and a widow, Elizabeth, 
who by proper proceedings i n  the late county court in 
April, 1867, caused her dower to be assigned and laid off 
in  102 acres of the said land. John Joyce died leaving a 
will i n  which the defendant Rea Joyce is appointed execu- 
tor and he on December 13th, 1866, instituted in  the court 
of equity of Rockingham, the proceeding which the plain- 
tiffs in  the present action impeach and ask to have reviewed 
and reversed, against the said Dalton, Smith, David ilfat- 
thews (administrator of F. M. Matthews,) and a part of 
his children and heirs at  law, setting the facts in 
reference to the making of the deed in  trust and 
the sale of the land under it, and  praying for a resale 
for the satisfaction of the secured indebtedness due to the 
testator. The  children and heirs of the intestate upon some 
of whom, not named in the bill, no process was served, be- 
i n g  infants, the court appointed the clerk and master gusr- 
dian ad litem to all, and he accepting service for those onlit- 
ted filed an answer in their behalf disclaiming knowledge 
of the truth of the allegations of the bill, and insisting on 
proof thereof, and placing their interests and rights under 
the protection of the court. The  administrator made de- 
fault and a decree pro conjess0 was entered as to him. 

The remaining defendants, William Dalton, and Walker 
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R. Smith, answer jointly, admitting and explainilg i n  de- 
tail many of the  matters charged in the bill; and among 

I others the defendant Dalton saying that he had substituted 
his own note ( tha t  claimed to be due the testator,) in  the 
pIace of the one secured to which he  was a surety, and had 

I never paid the same in  full, and that upon information be- 
lieved to be correct, the intestate had discharged out of his 
own means the entire indebtedness provided for in  the deed 

I and that the full equitable estate in the land was revested 
in  him and at  his death descended to his heirs a t  law. 

I 
An order of reference was thereupon made by consent to 

John  H. Dillard and Thomas Settle whose award when re- 
ported was to be acted on as of that term. The  award was 
made, among otller things declaring the debt of $612.25 
due the testator unpaid and secured in the deed, and the 
land liable therefor, subject to the dower estate attaching to ' part, and directing a sale and application of the proceeds to 
the payment of the note ; and being confirmed it was de- 
creed accordingly. At the sale the land was bought for the 
sum of $400 by the said Rea Joyce, who in 1859, entered 
upon and has been since in continuous possession of tlle 
same outside of the limits of the part assigued for dower, 
claiming and using i t  as  his own. 

The riglit to relief against the interlocutory and final dc- 
crees in the suit in equity is maintained by the plaintiffs 
upon several grounds specified in their complaint. 

1. The  decrees rendered are not within the scope and 
equity of the bilI, in that, the bill seeks to pursue and sub- 
ject the equitable estate in  fee as residing in  Dalton to the 
payment of his substituted bond, while the decree recog- ~ nizes the right of the widow of Matthews to dower therein, as 
if such estate was vested in  her husband. 

I 2. T h e  substituted note of Dalton i n  discharge of tbat 
to which he  was a surety (and his receiving payment from 
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his principal of that taken up) is a fulfillment of the trust 
declared for the surety and a complete indemnity to him. 

3. The infants not served with process were not within 
the jurisdiction of the court, and no legal authority was pos- 
sessed to appoint a guardian ad litem for them so as to bind 
them by the subsequent action of the court. 

4. The payment of the secured debts by the intestate con- 
stitutes new matter discovered since the arrival a t  full age 
of the plaintiffs, of whom all but two have attained their 
majority. 

To the complaint the defendant, Rea Joyce, for himself 
and in his representative capacity demurs and specifies as 
causes therefor the following : 

1. That  the subject matter of this action and the suit in 
equity is one and the same and the preceding adjudication 
is conclusive and a bar. 

2. The decree was upon an award and in entire cousis. 
tency with its terms, and the award not being impeached 
for fraud or otherwise, and being within the scope of the 
reference, is final botb as to itself and the pursuant judg- 
ment. 

3. The relief is in  harmony with and warranted by the 
facts alleged in  the bill. 

4. The giving the single and individual bond of Dalton 
and taking up  that to which he was a surety, did not extin- 
guish the indebtedness represented in both, nor withdraw 
the security provided in the deed for the protection of the 
surety whose exoneration could be reached only by payment 
to the creditor. 

5. The alleged new matter is not set up in  t11e answers as  
a defence, which alleges only the discharge by the intestate 
of the debts secured other than that included in the award 
and decree. 

6. There has been no leave obtained of the court to bring 
this action. 
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>TATTHEWS V. JOYCE. 

7. The averments in the complaint are indefinite and fail 
to show what the proposed evidence is, nor how and by whom 
t o  be proved, and it cannot be seen that, if true, the decree 
ought to be set aside. 

At spring term, 1878, leave was granted the plaintiffs to 
amend, and thereupon they filed an amended complaint, 
reiteratiug what was alleged in the former, and further 
charging on information and belief that the intestate, Mat- 
thews, did, afier the sale by Smith and the exchange of notes 
with Dalton, out of his own means pay all thesecured debts 
-inclusive of that transferred to aud held by him, which in- 
formation has come to sotne of the plairliff's since attaining 
their majority, while i t  was fully known to the said David 
M. Matkhews, the ndministrator, and he, as they allege, 
frauduleutly concealed the fact from the referees and tlie 
court, and by his silence led both '' into the erroneous and 
unjust determination arrived at." The further defence is 
relied on that the decrees are not accompanied with the sig- 
natures of the presiding judge, and without such authenti- 
cation are inoperative and void. 

To the amended complaint a demurrer was also interposed 
by the said Rea Joyce for himself, and as executor, with simi- 
Jar specification of defects, a l ~ d  assigning as to the newly dis- 
covered evidence that the answer in the equity cause alleges 
tha t  all the tms t  debts had been paid by the intestate, ex- 
cept that to the testator, Joyce, and stating the facts attend- 
ing the substitution nf one for the other note, and the in- 
formation was therefore before the court as well as the re- 
ferees a t  the time of their action. 

Upon the l~earing of the issues made by the demurrer a t  
spring term, 1879, the demurrer was sustained and tlie ac- 
tion dismissed, and from this judgment the plaintiffs ap- 
pealed. 

Messrs. Mebane B Scott, fur plain ti if?. 
Mr. Thomas Rufin, f u r  dehndant. 
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SMITH, @. J., after stating the case. We propose then to 
consider the sufficiency of the grounds upon which relief is 
asked, to warrant a reversal af the proceedings in equity 
under which the land was sold and the  funds arising from 
the sale appropriated to the debt, due  the testator. 

1. The want of service upon some of the infant plaiutiffs : 
While according to recent decisions jurisdiction over t he  
person of infants is acquired only as ia the other cases by 
the service of process on them, and then i t  is competent to 
appoint, in case there is 1 1 ~  general guardian, a guardian ad 
ditem, to act in their behalf and to protect their interests, so 
as to bind thelu by judicial action, a different practice has 
long and aluiost u~ziversally prevailed in this state, and this 
power of appointment has bee11 genexally exercised without 
the issue of process, for the reason that no practical benefit 
would result to the infant fromsuch serviceou him,  and the 
court always assumed to protect the interests of such party, 
and to this end committed them to the defence of this special 
guardian. To declare the legal procsed;ng void for want of 
such service upon a few of the class of whom the larger 
number with identical interests in the result have been 
regu-lady brought into court, would be to estabiish w rule 
subversive of much judicial action, unsettling titles depen- 
dent thereon, and introducing distrust and confusion in re- 
gard to the tenure of estates, Ch i~ljurious consequences of 
which can hardly he foreseen or estimated, and we do not 
feel a t  liberty a&er so long d e h y  to disturb bhe decree on 
this ground. We are supported in this by former adjudica- 
tions as to the practice. I n  Stillwsl2 v. Blair, 13 S i n ,  399, 
there were several infant defendants in court, and for two 
who were absent the same guardian ad litern was appointed 
on proof of their being alive, and a similar course was pur- 
sued where one was ill, in Hill w. Snaith, 1 Mad. C'h. Rep.,. 
162; and again where o m  resided abrcad. 19 Vesey, 357. 

So, in Bank of U 8. u. Ritchie, 11 Cu.rtis, 46, where a guar- 
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dian ad likm was appointed on motion of plaintiff's counsel 
for certain infant defendants, without bringing t lmn into 
eourt by -process, or issuing a commission for the purpose of 
making tile sppointment, Chief Justice MARSHALL declares 
that it is usual to call in to their defence by such s ~ p o i n t -  
merit tlieir " nearest relation not concerned in point of in- 
terest in the matter in questioli," yet there.was no error in  
the action of the court. I n  the recent case of Irts. Co. V. 

Bangs, 103 U. S. Rep., 435, the supreme court distin:yishes 
the several cases cited to show the regularity of an appoint- 
ment of a guardian ad litem for non-resident defendnuts, so 
as  to bind them by the decree in the cause, in that tl:? suits 
related to property within the jurisdiction of the state courts, 
so holding, and over which they Lad control. 

The  practice, however, is regulated by statute, (C. C. P., 
s59,) and a previous service of process is required before the 
eourt can exercise the power of appointrueut. 

2. The  want of authentication by the signature of the 
judge to the decrees has never been held to affect their force 
where they were in fact rendered and filed arnallg the payers, 
and even now under an act requiring such mode of authen- 
tition (acts 1868-'60, ch. 93, 5 Ci), this is declared to be not 
essential to their efficacy as such. Rollins v. Hewy,  7s N. C., 
342. 

3. The alleged discrepancy in the case made in the bilk 
and that upon which the dower right is founded, us pre- 
sented in the record, is not such as to authorize the interfer- 
ence denzaiided, The equitable estate was supposed to be 
vested in Dalton, but  is showu to be in the intestate's heirs, 
to whom the right of dower was paramount, and this is so 
adjudged. The parties were all before t l ~ e  court,and cvliether 
the estate remained in Dalton or had revested in the intes- 
tate subject to the secured debt, it was equally lidble to that  
debt, and no objection is made to the decree of sale which 
the facts charged fully warrant. 
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4. The  substituted personal note of Dalton did not dis- 
charge the intestate's debt nor relieve the trust fund of the 
obligation to pay it, and the testator was entitled to have it 
applied to his own debt i n  exoneration of the surety from 
both. I t  is not alleged that the creditor knew of the addi- 
tional security provided by the principal and intended to 
surrender all claim thereto. To deprive him of this security 
without his intelligent assent to. the surrender, would be a 
fraud upon his rights and will not be upheld in a court of 
equity. He therefore retains that security, and the appli- 
cation of the land to his operates also to discharge the orig- 
inal obligation upon the equitable principle of subrogation. 
The  indemnity furnished by the principal to his surety 
enures to the benefit of the creditor and as a security for his 
debt, (Morrill v. Morrill, 53 TTt.), which he may enforce 
whether the surety is or is not damnified. 1 Story Eq., 
5 499 ; Wiswall v. Potts, 5 Jones Eq , 184 ; Bank v. Jenkins, 64 
N. C., 719 ; Harrison v. Styres, 74 N. C., 290. 

5. The  supplementary averment in the amended com- 
plaint of a fraudulent suppression by the administrator, Ed. 
M. Matthews, of facts known to him, and especially that his 
intestate had paid the very debt i n  suit, whereby the land 
was sold for a discharged demand then pressed, does not in  
our opinion justify the proposed interference. I t  is quite 
obvious that this matter was before the referees and passed 
on by them, and i t  is not charged or intimated that  the 
omission to set up  the defence, by whatsoever motive 
prompted, and whether available or not, if it had been, was 
in any way the result of collusion with the executor, or that 
the latter knew of or participated i n  the imputed fraudulent 
concealment. Unless he has, he cannot be deprived of the 
fruits of a n  adjudication reached in the bona fideprosecution 
of a claim believed to be due, because of the failure of an  
adversary paisty to make a successful resistance to the de- 
mand. 
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A decree or judgment equally as a deed procured by the 
practice of fraud by one upon the other may be annulled 
and set aside upon proof a t  the instance of the one who has 
suffered, and i t  is plain the present case does not fall within 
the rule. 

A successful plaintiff cannot be made to lose the advan- 
tages of a favorable termination of his suit, because one or 
more of those who have antagonistic interests, have neg- 
lected to set up  a defence, and sustain i t  by proof which 
might have been equally effectual and protective to all 
against whom the proceeding is directed. 'IVere it other- 
wise, few suits would be determined by an adjudication, and 
the stimulus to make adequate preparation for resistance be 
greatly weakened and blunted. The policy of the law is 
expressed in the maxim, inte~est  reipublica: ut $finis sit litium. 

6. To entitle a party to a revision, on account of newly 
discovered evidence, the evidence must not be merely cu- 
mulative or additional to what was produced upon a point 
a t  issue, nor where by ordinary diligence i t  coultl have been 
discovered and used at  the bearing, nor if in possession of 
the counsel or agint  of the party. These requisites do not 
appear to have been met in the present application, and the 
knon-ledge was in one whose special duty i t  was to protect 
his intestate's estate from a false claim if he could do so- 
I t  is admitted in the answer of Dalton to whom the secured 
note was transferred, that the intestate had never paid the 
debt, and to him alone and the holder of lhe substi- 
tuted note could payment be made, and this adnlission under 
oath comes from the grandfather of the plaintiffs, and as 
evidence, has a force which can scarcely be out-weigher1 by 
a n  averment based on information and belief that  the intes- 
tate had made payment. 

I t  was a point presented in the pleadings necessary to the 
relief demanded and assumed in the renditioil of the award. 
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Love v. Blewit, 1 Dev. & Bat. Eq. 108; Greedee v. il.lcDowel1, 
4 Ired. Eq. 481. 

We have not considered the objection taken in the de- 
murrer to the want of previous leave to bring the action, a 
practice under the old systew necessarily abrogated urlder 
the provisions of the new, and so declared i n  Bledsoz v. 
Nixon, 69 N. C., 81. The right to bring any proper action 
here rests with the plaintiff and the only co~aditions pre- 
scribed are those coinrnon to all suitors. C. C. P. f; 71 et seg. 

We must therefore sustain the demurrer and dismiss the 
action, and i t  is so adjudged. 

No error. Action dismissed. 

WILLIAM I-IATMORE v. COMNISSIONERS O F  YADICIS. 

Statute of Limitations-Nandamus. 

1. Delenilants will not be al!owecl to set up the statute of limitations in 
bar of the plnintiff's claim wl~en  the dt-hy which would otherwise 
give operation to the statute has been ind~iccil by the reqr~est of the 
clefe~rdants. expressing or  implying their engagement not to plead it. 

2. Mandarnrls is not now a prerog,~tive or  extraordinary writ, but  a 
writ of right, t o  be used as ordinary process in any case to which it is 
applicable. 

(Dat~iel  v. Com'rs, 74 N. C., 494; Lyoz v. Lyon, 8 Ired. Eq.  201 ; Brown 
v. Turner, 70 N. C., 93, cited and approved.) 

CIVIL ACTION tried at Spring Term, 1881, of YADKIN SU- 
perior Court, before Segmour, J. 

The plaintiff declares on two causes of action : 
First, That  in  the year 1863 there were certain parties 

under indictment in  the county of Yadkin, whose causes 
were removed for trial to the county of Surry, of which 
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latter county the  plaintiff was at  the time the sheriff and 
jailer. That  at  the first term of the superior court, next 
after such removal, the causes were continued, and the judge 
then presiding considering the jail of Surry county to be in- 
secure, ordered that the prisoners should be transferred for 
safer keeping to tire jail of Forsyth county, which was ac- 
cordingly done by plaintiff-his charges for so doing inclu- 
ding board, guarding, transportation, fees and expenses 
amounting to $137. That  he lresent , a n  itemized account 
of his charges to the board of commissioners of Yadkin 
county, and requested that the same might be audited and 
ordered to be paid, when the said board reqoested that the 
plaintiff should forbear to press his claims until a suit 
which tile jailer of Forsyth county had then instituted 
against the defendants for the board and keeping of the same 
prisoners while confined in  t h t  county, was determined, 
promising plaintiff to pay his claim provided that suit re- 
sulted adversely to the county. That  said suit did so ter- 
minate and the defendant board was adjudged to pay the 
claim of the Forsytti jailer, and have so done, but still refuse 
to pay the plaintiff, or even to audit his claim. 

Second. That  as sheriff and jailer aforesaid, the plaintifi' 
had other clairns against the county of Yadkin, which he  
presented to the board of commissioners thereof i n  the 
year 1869, when the same were approved arid the plaintiff 
informed that an  order would be issued for the payment 
thereof on the treasurer of the county, but the said com- 
missioners requested a delay in the matter, in order that 
he  proper entries might be made in their books and the 
order prepared by their clerk, to which the plaintiff as- 
sented, and the matter was thus postponed until 1879, when 
the plaintiff applied for the order and was refused-the de- 
fendant board saying that  they preferred that plaintiff 
should sue them, and allowing h im to take a copy of the  
order still in the hands of their clerk and which is as fol. 
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lows : " No. 59. $364.20. Board of commissioners of Yad- 
kin county-Yadkinville, N. C., February 1st) 1869. Or- 
dered that the county treasurer pay to Wm. Haymore three 
hundred and sixty-four 20-100 dollars for jail fees for keep- 
ing J. R. Joyce i n  Surry county jail in  1866, and others. 
Signed, T. D. Talbert, register and clerk," &c. 

The plaintiff's prayer is for judgment for the amount of 
his denlandsand for a writ of mandamus, &c. 

I n  their answer the defendants deny all knowledge of the 
facts alleged in the complaint and plead the statute of limi- 
tations in bar of the plaintiff's demands. 

After the jury were impanneled and the pleadings read 
i n  the court below, His Honor announced that he should 
vharge the jury that the plaintiff's right of action was bar- 
red by the statute of limitations, and thereupon the plain- 
tiff submitted to a nonsuit and  appealed. 

Messrs. J. M. Clement and W. H. Bailey, for plaintiff. 
Messrs. Watson & Glenn, for defendant. 

RUFFIN, J., after stating the case. So far as  regards the 
plaintiff's first cause of action, the case seems to be parallel 
with that of Daniel v. Commissioners of Eclgecombe, 74 N. C., 
494. I t  was there held to be contrary to equity and good 
conscience for the defendants to plead the statute of limita- 
tions, after they were understood by the plaintiff's attorney 
in  the cause, to have agreed that his claim should abide the 
result of another action to be instituted, on a similar claim, 
by another person, and had in  pursuance of that agreement 
accepted the service of the summons taken out a t  the in. 
stance of that other person. This holding is supported by 
the clearest authorities and is i n  itself reasonable and just. 
Courts of equity will prevent a party from setting up  an  
unconscientious defence a t  law, acting by means of a n  in- 
junction to that end, when the courts of law and courts of 
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eqnity are separate arid distinct tribunals, but directly in 
the case where the two have been consolidated as with us, 
2 Story Eq. Jur., 903. 

The jurisdiction of a court of equity thas to restrain a, 
party from pleading the statute of limitations, who has 
agreed not to take advantage of the delay in bringing tbe 
action, thereby contributing to such delay, is distinctly 
recognized in Lyon v Lym, 8 Ired. Eq., 201, and also ilz~ 
~ i ' g h  on Injunctions, 72. 

I n  view of these authorities, we think His Honor erred 
in deciding that the plaintiff's right of action. as to his 
smaller demand is barred by the statute, that is,as a matter of 
law and upon the statement as made in the complaint. How 
it  will turn out to be when the facts are fully developed, w e  
cannot now tell. 

This renders i t  unnecesmy that we .~hould consider any 
other points made in the argument as they may not be 
raised on another trial, except to say, that the writ of man- 
damus is no longer regarded as an  extraordinary remedy, 
to be issued only by the express order of the court, whose 
high prerogative it is to Bee that suEcient cause for i t  is 
shown, and that without it, there would be a failure of jus- 
tice. According to modern practice, it has become to be a 
writ of right, to be issued as ordinary process in  any case 
to which it is applicable, and the statute of limitations ap- 
pliw to i t  with the same force as to any other form of action, 
Brown v. Turner, 70 N. C.,  93 ; Kendall v. The United h'tutes, 
12 Peters, 524 ; Commonwealth of Kentucky v. Denwison, 24 
How., 66. 

Errnr, Reversed and venire de novo, 
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9, Where th* jnclge tdctermines the facts involved in a question of estop- 
pel with thc tacit consent of the counsel for the defence, who argues 
the facts before the court, the defendant cannc?t complain on appeal 
that he was deniecl a trial by jliry. 

2. When the existence of such matter of estoppel depends upon a matter 
of record, the effect of which is a question of law to be determined by 
the court, it is unnecessary to  refer the issue to a jury? whose verdict 
must be guided entirely by the instructions of the conrt. 

3. Quaer% as to whether the determination of issues in a cause origina- 
ting before a justice who has no jurisdiction where the title to real es- 
tate is in controversy, can be effectual i n  concluding a party as to the 
title to the recovered land in another suit where sr~ch jurisdiction does 
exist, 

((Yates v. Yates, 81 N. C., 387, cited and approved ) 

MOTION by defendant to vacate a judgment, heard at 
Spriug Term, 1881, of CHATHAM Superior Court, before 
Alvery, J. 

The action is to enforce an  alleged par01 trust upon land, 
for an account to ascertain the residue of the encumbering 
debt and for redemption. The defendant relies upon a 
former adjudication, and in his answer avers that a t  fall 
term, 1879, in  a case then depending in  this court, and em- 
bracing the same issues, he recovered judgment against the 
plaintiff, which is a bar to the present suit. When the cause 
came on for trial, the ddendant's counsel, without the con- 
sent of the plaintiff, suggested the reference, but preliminary 
thereto a decision upon the defence of estoppel, which might 
obviate the necessity and save the expense of the refererce. 
Thereupon the court proceeded to consider the same on the 
pleadings and proofs offered, and after argument of counsel 
of both parties, declared and adjudged "that  the matter set 
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up  in  the last articleof the defendant's answer (the estoppel) 
constituted no bar2' to the prosecution of the suit, and made 
an m d e r  of reference for an  accoant to be taken of the pus- 
chase money and of the rents accruing during the defen- 
dant's ~ c c u p a t i ~ n .  T11e defendrant's counsel then announced 
his intention to appeal (which however is not entered of 
record)and failed to prosecute the appeal. At spring term, 
1881, the defendant's counsel, on notice, moved his Hocor 
to vacate the judg~nent  rendered a t  the preceding term for 
irregularity, in that, the matter was decided by the court 
and not submitted as an issue to the jury. On the hearing 
of the motion and the production and reading of the tran- 
script of the record in the prior suit between the same par- 
ties (reversed), the court declined to set aside the judgment, 
and the defendau t appealed. 

Mr. J d n  Munnijny, Tor plaiutiff. 
Hessrs. Edward8 & Batchelor, for defendant. 

SMITH, C. J., after statingthe case. The case shows that 
the proposition to refer came from the defendant, as well as 
the preliminary trial of the defence arising upon the estop- 
pel of record, and that thereupon, withoub demand of a 
jury from either party, the court proceeded to try the ques- 
tion on its legal sufficiency as a bar, and after argument 
from the counsel of each party, rendered a decision zl,gainst 
the defendant. Nor does i t  appear that any objection was 
made to the assumption of the jurisdiction now the snbject 
of complaint, before, during or after the rendition of the 
judgment during the term. The  appeal of which notice was 
given, so  fa^ as the record discloses, did not spring from any 
supposed irregularity in  the proceeding, nor the exercise of 
juridiction, but from an  alleged error in  the decision of the 
question of law involved. Under these circumstances his 
Honor properly declined to grant the motion to vacate and  
annul  the fo~rner  judgment, 

18 
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The  point in controversy, required to be disposed of upon 
a reference, is called to the attention of the judge by the de- 

sfendant's counsel, and of which, without demand of a jury 
trial, he a t  once took judicial cognizance, was, as to the legal 
sufficiency of the record of the prior action to defeat a re- 
covery, a question of law arising out of the pleadings and to 
be determined by an inspection of the record. If the ac- 
quiescence in the action of the judge does not take away the 
grounds of the exception n9w pressed, i t  is manifest, if an 
issue had been submitted to the jury, their verdict would be 
under an  instruction from the judge as to the legal effect of 
the transcript as evidence to sustain the defence since none 
dehors was required. Why then should a jury be empan- 
nelled to pass upon an  issue involving solely a matter of 
law in  which i t  would be the duty of the judge to give them 
directions determining the verdict ? And why may not the 
parties, as in the present case was done, submit the suffi- 
ciency in  law of the transcript to the direct decision of the 
judge who in an issue submitted to the jury must pass upon 
the question in the form of an  instruction for their guid- 
ance? We see no just objection there can be to this method 
of obtaining the opinion and ruling of the court, upon a. 
s m p l e  legal proposition growing ow t of undisputed facts. 
I t  is certainly co~npetent to the parties to pursue this course, 
and the judgment whether erroneous or not is liable to no 
imputation of irregularity when fully acquiesced in a t  the 
time by al4. 

We have not inquired whet he^ a n  estoppel does arise 
upon the face of the record, for no proof iz ueeded in  its a i j ,  
and simply suggest whether the deterrni&ti?;n of issues in  
a cause originating before a justice who h%s%oy jdriidiction 
L' where the title to real estate comes in  c&troversy'" (as has 
not the appellate court in trying the cause) can be eff8ctual 
in  concluding a party as to the title to the recovered land, 
in another suit where such jurisdiction does exist. We re- 
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fer on the subject to the notes to the Duchess of Kingston's 
case in  2 Smith's Leading Cases, 424, and to Yates v. Yates, 
81 N .  C., 397, and  the cases therein cited. Abbott's Trial 
Evi., 826. 

There is no error. This will be certified that  the causs 
may proceed in  the court below. 

No error. Affirmed. 

J. P. ALEXANDER v. JOHN ROBINSON. 

Appeal-Exceptions-Judicial Sale-Paactice. 

1. A party who neglects to tender on the trial such issues as he deems 
essential to the development of his cnuse c,zonot assign for error, on 
appeal, the failure of the court to frame and submit such issues. 

2. I t  is error to order the making of title to property disposed of a t  a ju- 
dicial sale, prior to the commissioner's report of sach sale, and its con- 
firmation. 

[Mebane v. Nebane, 80 N, C., 34; Kidder v. McIZhenny, 51 N. C., 123; 
Harris v. Bryant, 83 N. C., 568 ; Foushee v. Durham, 84 N. C., 56, 
cited and approved.) 

CIVIL ACTION tried a t  Fall Term, 1881, of MECKLENBURG 
Superior Court, before Avery, J. 

Judgment for plaintiff, appeal by defendant. 

Jlessrs. FVilson & Son, for plaintiff. 
Messrs. Dowd & Walker, Pittman and Bzcrwell, for defendant. 

SMITH, C. J. This suit is to enforce the specific perform- 
ance of a contract under seal entered into between the plain- 
tiff Alexander, and the defendant, on June  3rd, 1878, for 
the sale by the former and the purcl~ase by the latter of the 
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land described in  the complaint, for a julfgtn,3nt for the 
residue of the purchase money,and i n  case of non payment, 
the sale of the premises for the s~tisf,ictiou of the debt,. 

The defendant adwits thc substantial averments of the 
plaintiffs, but says he has not sufficient information of the 
title, as to admit the allegation thnt it is in either plairatiff, 
and their legal capacity to convey to him an estate in fee ; 
and be further insists that the creditor secured in  the deed 
i n  trust from the plaintiff Alexander, to his cs-plaintiff 
Wilson, as also the wife of the  former, are necessary parties 
to the action. The pleadings were made up a t  fall term, 
18'78, and no further action had until August term, 1881, 
%he11 bhe ereditor and the said kine came into court, as the 
recsrd shows, and "make themselves parties plaintiff," At 
the same term, on plaintiffs' motion, an vrder of reference 
was made, directing the clerk to ascertain the amount due 
under the coutract and report during the terrn. 

The report was accordingly retnrned, and i n  the absence 
of exception confirmed, and i t  J Y ~ S  thereupon adjudged that  
the plaintifl, George E. Wilson, trustee, do recover of the 
defeudant the sum of $6,193.67 and interest on $4,780.80, 
principal monq- jneloded therein from August 29th, 1851, 
unt i l  paid. A d  i t  was fur&her adjudged, that the defend- 
ant do specifically perform his contract and pay the said 
moneys so due wjbhin ninety days from the rendition of the 
juslgment, and i n  default that the trustee, acting also as 
commissioner of t l ~ e  court, sell the said land a t  public sale, 
and apply the prcceeds after payment of costs to the satis- 
fadion of the said debt as far as said proceeds will admit, 
and pay over any surplus to the defendant; and that upon 
payment of the purchase money, he make title to the pur- 
cha3es. 

There appears to have beeu no opposition to the form of 
.the interlocutory order of reference, no saggestion to extend 
the scope of the inquiries of the referee, so as to include an 
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examination of the title which the plaintiffs were able to 
convey, and no exception then made to the eonfirmalion of 
the report and the judgment following it, but subsequently 
thereto upon an  appeal then taken the defendant files the 

., %nee: following exceptions, in suhd  
1. For that issues are raised upon the pleadings which 

aught to have been disposed of before the reridition of the 
judgment. 

2. For that  the plain'~iifs' title .is controvezted and its 
sufficiency should have been included in  the subjects of 
reference. 

3. For that the judgment directing the sale does not re- 
quire the same to be reported for the action of the court. 

If these exceptions were p~oper ly  before us for review, 
they would not be entit!ed to a favorable consideration, for 
the reason that no inqu7lry into the title was asked when 
the reference was ordered, nor the sublllission to the jury 
of any iswe iia regard to facts controverted in the pleadings, 
if indeed the answer in its present form does in  legal effect 
anloun' to a denial of the plaintiffs' title. The  defendant 
cannot complain of onlissions which i t  was his duty to call 
t o  the attention of the judge, and of the consequences of his 
own neglect. 

There is, however, an irregularity in the judgmenl, in  
that  i l  does not provide for a report of the sale for confirrn- 
ation before making -tit!e to the purchaser, which can be 
corrected in the judgment now to be rer~deretl, as has heen 
done in several.cases heretofore. Mebane v. Hebane, 80 N. 
C.,  34 ; Kidder v. Jfcllhenny, 81 W. C., 123; Harris v. Bryant, 
83 N. C., 668 ; ljoushee v. Durham, 84 N. C., 56. 

Thus modified the judgment must be affirmed. 
P E ~  C ~ R ~ A M .  Modified arld affirmell. 
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JONES, GASKILL & GO. v. COMXlllSSIONERS O F  ROWAN. 

Demurrer-Parties- County Commissioners-Re-assessmerzt of 

Exemptions-A Casus Omisszcs. 

1. A demurrer is too indefinite which assigns for cause '' that  the com- 
plaint does not state facts sufficient t o  constitute a cause of action." 

2. Where the writ directed to the sheriff c o r ~ m a u d s  him to summon 'L tile 
board of commissione~s of Rowan county, composed of D,'9 and 
others-(giving the nalnes of the commissioners) the suit will be con- 
sidered as ouc against the board in  its corporate capacity, and the 
names of the member; treated as sr~rplnssge. 

3. I t  is not the clvty of the county commi~sioners, individually or as a 
board, to revise npon appeal the allotment made by the appraisers of 
an  execution clebtor9s exemptions. 

-1. The duty of revising such allotment, which, under the former lam, 
was incumbent upon the township trustees, devolved ~ l p o n  thetn as in- 
dividuals, and it seems that a legislative transfer of corpnrate dnties 
only to the county commissioners was :L Gasus orni,ws, which operated 
the disconti~lnanee of any supervisory tribunal in the allotment of 
homesteacls and other exemptions. 

CIPIL ACTION heard upon complaint and  demurrer at 
Spring Term 1881, of ROWAN Superior Court, before Sey- 
mour, J. 

The  summons cominanded the sheriff to summon the 
board of commissioners of Rowan county, composed of D. 
A. Davis, J. G. Fleming, G. A. Bingbam, D. C. Reid, and W. 
34. Kincaid, to be and appear, kc. The plaintiffs i r i  their 
complaint allege substantially as follows : That  they ob- 
tained judgment before a justice of the peace, in  Rowan 
eouiity against one W. H. Kestler, on the 6th day of Sep- 
tember, 1879, for the sum of eighty-five dollars and sixty- 
one cents and costs; that an  execution was issued on said 

iudgment and levied upon certain personal property of said 
Kestles by the sheriff of the county, ~ h o  sutnmoned ap- 



praisers to allot to the said Kestler l ~ i s  personal property 
exemption ; that  they allotted t,o him property i n  excess of 
five hundred dollars by at  leasto~lehundred and  ten dollars; 
that the plaintiffs excepted to the said allotment upon the 
grourld that the property allotted to the said Kestler was 
greatly in excess of the amount alloweid by law to be ex- 
empted from esecu t io~~ ,  and duly certified the exceptious 
to the coinmissioners of the county, m d  notified thern to re- 
assess sitid allotment, and to confine it within the sum :to- 
tliorized by law, aud gave them a list of the pronerty, arid 
infortl~ed them where i t  was to be found ; that in  response 
to the applicwtion of the plaintiffs, the corn~nissioners re- 
fused to comply, and refused to take any action in s the 
premises, excusing themselves upon the ground that i t  was 
alot their duty to act ; that they appealed frnnl the neglect 
and  refusal of the com~nissioners to perform their duty i n  
the premises to the  superior court, when the  judge a t  the 
special term of said court, held i n  August, 1580, adju# ge(1 
t l ~ a t  the cornmjssioners mere guilty of error in refusing to 
act ncd ordered thern to proceed to make said allotrne:~t uc- 
cording to  la^ ; that  d u r i l ~ g  the pelit1enc.y of said appeal, 
tlie said Kestler disposed of all the property allotted to him 
by the sheriff and appraisers, so that i t  could not be reached 
I,y the cornrnissioners to be re-assessed ; that in cor~sequenee 
of the wrongful acts of the cotnmissioners in  not doing 
their duty in the premises, the plaintiffs were injured to 
the fu l l  amount  of their judgment against said Kestler, and 
therefore demand judgment of that  amount for damages 
and the costs of action. 

The  defendauts iiled the following demurrer : 
1. That  the complaint doe? not state facts sufficiellt to 

consti ta te  a cause of action. 
2. That  an aetiou against the county should be brouglit 

against the board of commissiuners of the county, and it 
. : t j~pt~rs upon the face of t11e summons that the writ is 
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against the individuals (naming them) composing the boar6 
of county commissior,ers. 

The  demurrer was sustained and them was judgment 
against the plaintif% for costs, from whicli they appealed. 

ASHE, J. The  demurrer ought not  to have heell sustwined 
by his Honor. The first cause assigned was too indefinite, 
and the second was defective i n  that i t  assigned as cause of 
demurrer that the  action s l ~ u l d  Imve k e n  agaimt the board 
of  omm missioners and not against the ifidividuals constitu- 
t ing the board, when in fact, the action was again& the 
board and not against the individual inembers thereof. 

I t  is true, the names of the members of tllc board are men- 
tioned in the summons, but that was su~plusage, and the  
" board of con~missionei.~ " in  its corporate cspacity was by 
the terms of the process, the real defendand. It w7a? so con- 
sidered in the argument before us, for bhe waponsibiliby of 
the county of Rowan was- st~enuously insisted upon. 

But while we hold that the  demurrer must be overruled, 
the motion to dismiss the action made by the defendants" 
eounsel, under section 99 C. C. B., upon the ground the coin- 
plaint did not set forth facts sufficient to cor~stitute a cause 
of action, presents the same objection tiis that inteaded to be 
raised by the demurrer. 

The  question presented is olle sf very considerable im- 
portance and of the first impressim in this state. T5e 
question is nothing more nor less than this : Is  it the duty 
of a county through its officers bo re-assess tile allotments 
of homesteads and personal property exemptions, which 
have been made by appraisers, u p n  applications for re-as- 
eessinent? and ape they liable in damages for the neglect of 
their o f i ce~s  to perform that duty?  
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We cannot believe thab i t  was the intention of the legis- 
lature to impose such a duty or liability upon the countie, 
There is nothing in the act of 1868 or that of 1876-'7 which 
warrants such a constmction. 

By the act of 1868-'9, c i ~ .  137, it was provided that i f  a 
judgment ereditor, or debtor who is entitled to a honlestends 
should be dissatisfied with the allotment of the nl~praisers, 
h e  might notify the clerk of the township and file with him 
a transcript of t t ~ c  return of the appraisrrs, and thereupon 
the clerk should notify the other trustees of the township to 
meet on a certain day and re-assessnncl a M  the homestead, 
and that they sllould meet on the day specified on the 
premises, and view and examine the  homestead laid off, and 
make their report according to law. 

The  township board of trnstees were a quas i  corpoiation, 
organized under the constitution of 1868, with certain lim- 
ited governmental functions, as, the control of the taxes ant? 
finances, roads, bridges, and the duty of assessing the tnxa- 
ble property of the township. These were its corporate 
powers defined by the constitution. The duty of re-assessing 
the allotn~ents of h~mest rads ,  $c., vas not  one of its cororpor- 
ate powers, but was a duty imposed by the legislature upon 
the individuals constituting the- board, and when i t  was 
provided that this duty should be performed by the clerk 
and trustees of the township, i t  means to designate the per- 
sons to whom that duty was assigt~ed~as a "deseript ioperso?~."  
This construction is put beyond a doubt by the provisions 
of section 21, chapter 55, of Battle's Revisal, where it is de- 
dared that  "if any trustee ox any parson summoned as an ap- 
praiser shall be related by blood or marriage to the debtor 
or judgmerlt creditor, or shall be a party in interest i n  any  
action against the former, he shall be disqualified to serve 
in  the valuation of the homestead or personal property ex- 
emption, and another person qualified to act as a juror shall 
be summoned and qualified io act i n  his place." If the 
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Jegislature intended to impose the duty of making re-as- 
sessments upon the L6 board 9f trustees " in their corpnrate 
character, tlley certainly would not have imposed any part 
of that duty, under any circumstances, upon one who was 
member of the " board." 

And then when the act of 1876-'7, dl. 141, was passed 
abrogating several of the sections of article seven of the 
constitution of 1 ~ 6 8 ,  as the legislature had the right to do 
by the an~ended constitution, and especiallj that creating 
the board of township trustees and providing that the board 
of county co~nrnissiouers should have and exercise the juria- 
.diction and powers vested in and exercised hy the boards of 
trustees of the several counties, the question arises, what are 
khe jurisdiction and powers thus transferred. As the act of 
1876-'7 abrogates section five, article seven, of the eonstitu- 
tion, which authorized the creation of the boards of trustees 
and defined their powers and duties, when the same act 
vested in  the commissioners the same powers arid jurisdic- 
tion that has been exercised by the bowd of trustees of the 
several townships, i t  must be that the legislature had refer- 
ence only to the constitutional jurisdiction and powers which 
had been vested in  the township board of trustees by section 
five, article seven, of the constitution of 1868, and did not 
include those duties arid obligations imposed by legislative 
enactments, and especially this of re-assessing homesteads, 
&ci; because as we have seen, i t  was not imposed upon the 
board of trustees in its corporate capacity. Can it be possi- 
ble that the legislature by vesting the jurisdiction and 
ponters which had been exercised by township trustees in 
the commissioners of the counties, intended to tax them, in  
addition to their constitutional and corporate duties, with 
Sllat of going to every man's house in their county whose 
property might be levied upon by a sheriff or constable, to 
=;iew and examine his homestead and personal property ex: 
smption, whenever a dissatisfied judgment credito'r, or de- 



OCTOBER TERM, 1881. 283 

fendant in an  execution, should claim a re-assessment of 
the allotment of the appraisers ? I t  is rather more reasona- 
ble to conclude that the legislature has inadvertently over- 
looked the provision for a supervisory tribunal in  the allot- 
ment of I~omesteads, &c., than that they have enacted a 
law the execution of which must be attended with such great 
inconvenience. LORD COKE says the a r p m e n f u m  nh incon- 
venienti is forcible in law, and that judges are to look upon 
an inconvenience as of things unlawful. Coke, 451. And 
Mr. Hargrave (in rmte 10, page 18, Coke) says such argu- 
ments deserve the greatest attention, and when the weight 
of the reasoning is really on equipoise, i t  ought to turn the 
scale. 

This duty was 110 doubt originally imposed by the legis- 
lature upon the clerk and trustees of the townships, because 
they were presumed to know the value of the property in  
their immediate ~~eighborhoocls, and resided in convenient 
proximity to the places where their duties were to be per- 
formed. 

We feel constrained to hold that the county of Rowan is 
not responsible in  this case, for the reasons assigned. 

There is no error. The  judgment of the court below i i  
affirlned. 

E o  el ror. Affirmed. 

* A .  7Y. ROBERTSON, Gdn., V. J. G. and R .  N. WATJL. 

Confederate Securities-Guardian-Ne,gligence. 

1. The great depreciation reached by Confederate scct~ritics in .Jr~nc and 
Ju ly ,  1868, raises a presumptiol~ of a want of caotio~l ou the p;wt of :L 

* Ruffin, J.,did not sit 011 the hearing of this c : ~ .  
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fiduciary who collects well secured ante-war debts and invests thc 
proceeds in such securities nncl calls for exculpatory evidencc. 

2. When the evidenee shows tha t  a guardian. witlrout any sinister o r  self- 
ish motive appearing, nlnkcs suc l~  an  ir~vestrnet~t of f~ inds  a r i s i n ~  from 
the collection of well-secure11 debts contracted before the wizr, he mill 
be exonerated from blamtx, tipon showing that he hat1 invested his own 
funds in the s tme  way ; tha t  hc :met1 ripon the advice of e s p e r i c ; ~ c r ~ l  
bnsiness rnen ; that he  failed after due trial to  malie private loans : and 
that  the monry received in July,  ISM,  was Lhe balance of an entire clrbt 
the other portions of which hntl been eollt&cd prior to  1863. 

((.?ammings v. Jfeba~ae, 64 N. C,, 31 5 ; Sudtlert?~ v. JfcCo~nbs, 70 N. C., 
393 ; Tlrells v. S l d e r ,  7 2  N. C , ,  435 ; Purser  v. Sinzl~sorr, G5 W. C., 497 ; 
Gwen T. Rarbee, S i  N. C., G D ,  cited aud npprovd . )  

SPECIAL PROCEEDISG for account and settlement, com- 
menced in  the probate court, and heard at  Fall Term, 1879, 
of STOKES Superior Court, before Gilrner, J. 

Granville Wall died in 1559 intestate, and admir~istration 
on his estate was committed to his widow Mary F. Wall who 
e11trust.d the entire managetnent of the business to her 
father, the plaintiff. At September term, 1860, of the county 
court of Stokes, the plaintiff' was appointed guardian to the 
defendants, iufant children of the intestate, and gavs bond 
as required by law. At May term, 1861, cornmissioners 
were appointed by the same court to audit the administra- 
tion account then exhibited, which was done and they made 
their report showing to be due from the administratrix to 
the distributees the sum of $7,384.79, whereof she and her 
two children were each entitled to $2,462.59. This fulld de- 
rived from the ssle of slaves and other personal estate con- 
sisted n~ain ly  of bonds which were transferred to the plain- 
tiff and thereafter held by him as guardian. The intestate 
also oxned at his death e. large and valuable tract of land 
which on a petition filed in the names of the widow and 
the infant defendants i n  the court of equity of Rocking- 
ham, where the land was situated, was sold under a decree 
rendered at the fall term, 1859, for $9,100 to one J. B. 
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Vaughn. The sale mas not confirmed and a re-sale was 
ordered a t  which on June 16, 1S60, R. B. Webster became 
the purcllaser at the price of $10,861, and gave his bonds 
for equal parts thereof, payable a t  6 and J2 months. The  
clerk and master in  his report thereof, pursuant to an inter- 
locutory order, ascertained and reported the value in pre- 
senti of the widow's dower right on the fund at  $2,500. The  
land was sold at  the suggestion of the attorney whose profes- 
sional advice and aid had been sought in conducting the 
administration, that thereby the dower interest could be 
converted into  an absolute sum of money, aud the plaintiff 
also concurring in the expeJiency of the change of the real 
estate into money,as the family were to remove and thereafter 
reside with him, and the necessary renting would damage 
and deteriorate the property during the long minority of 
the infants. The moneys due for the land were paid to the 
guardian in different sums and at  different times as appears 
from his receipt to the clerk and master as follows: O n  
September 21, 1861, $200; on March 8, 1862, $1,000; on 
July 15,1862, $2,500; oil August 11,1862, $2,000 ; on Au- 
gust 26, 1862, $5,000 ; on June 4, 1863, $600 ; and on July 
28, 1863, $600, the residue. 

The  defendants having arrived at  full age, the present suit 
was brought against them for a settlement of the trust es- 
tate before the probate judge, who took a large volume of 
oral and other evidence relating to the guardian's adminis- 
tration, and stated in detail the account of his receipte, dis- 
bursements and investment~, in  which he finds the plaintiff 
indebted as follows: To J a m s  G. Wall on June  1, 1875, 
$497.89; and to Robert N. Wall om June  1, 1876, $755.75. 

I n  reaching this result the plaintiff is charged with the 
sum of $325.26, due to each ward which the plaintiff had 
erroneously applied' as cominissions i n  reduction of the 
shares of his wards in tbe balance transferred from the ad- 
ministration account, while it appears the claim had al- 
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ready been allowed and deducted. As to the correction of 
this obvious error, there is no  dispute. The  accounts be- 
tween the guardian and his wards are stated upon the basis 
of annual rests, and the carrying the successive balances 
of each year into the next as in  ordinary guardian set- 
tlemen ts. 

To the report the plaintiff takes a single exception to each 
account, in  that, he is entitled to and not allowed a credit, 
as compensation for his services in  managing the estate, i 
sum he claims sufficient to extinguish the indebtedness 
arising out of the error in the reduction of the sum received 
from the administratrix. 

The defendants file numerous exceptions which are sub- 
stantially comprised in these: 

1. That  the plaintiff is not charged with the debts due 
by T. L. Wall, Robert Lewis, Elizabeth Carter and Booker. 

2. That  he  is not charged with the proceeds of the sale of 
the land, needlessly and negligently collected and lost. 

3. That  the plaintiff is not found to be negligent and care- 
less in collecting the well secured funds of the estate, and 
investing them in securities of the Confederate States, and 
is liable therefor. 

These exceptions were all overruled by the probate judge, 
and upon appeal that of the plaintiff was sustained, and  
those of the defendants which apply to the $1,230, the resi- 
due of the sales of the lands, collected in June  and July, 
1863, and all others overruled. From these rulings adverse 
to either, the parties respectively appeal to this court. 

Messrs. John H. Dillard and Boyd &. Rcid, for plaintiff. 
Messrs. Watson 6i: Glenn, for defendants. 

SMITH, C. J., after stating the case. We see no satisfactory 
grounds for reversing the decision of his Honor in allowing 
remuneration* to the plaintiff for his management of the 
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trust estate in the form cf commissione on the Burns received. 
I n  law whatever per centum may be allowed should dirnin- 
ish pro tm to  the amount received, when so received,and the 
sum remaining constitutes the part wherewith he is charge- 
able. While i t  may seem unimportant, when the entire 
amount has been lost under circumstances acquitting the  
guardian of personal responsibility, it is fair m d  seasonable 
to state correctly his dealings with the trust fund and the ex- 
tent of his possible responsibility to the wards, and material 
in the present ease since he is made accountable for the 
money erroneously charged, and i s  not excused for its loss. 

The  essential element in  t he  controversy, however, is the 
plaintiff's liability for hie various collections of well secured 
notes due for the land and otherwise, and th s  investments in 
Confederate secnrities by wbich the trust eatate has been al- 
most wholly destroyed. The plaintiff denies, and the defen- 
dam ts insist upon, his liability for losses thus incurred by the 
needless and negligent condrzct of the gaardian in  changing 
the investments, but for which a large portion of the trust 
estate would have been preserved lor the wards notwith- 
standing the financial disasters fwllowing the overthrow of' 

/ the Confederate government, 
His  Honor in passing upon the qctestion draws a separa- 

t ing line between the eollec&ions, thus lost, made in J a n e  
and July, 1863, and those made before, declaring the plain- 
tiff chargeable with the fwrnrer ($1230) and exonerating 
h im from liability for all rnonejs previously received. T h e  
correctness of this rnling is presented in both appeals. 

There have been numerous cases before the court involv- 
ing the management of trust estates during the late civil 
war, and the personal responsibility incurred by trustees irr 
converting funds into Confederate securities. The  general 
rule is well settled and thus decIared by SETTLE, J. i n  Ctbrn- 
mings v. Mebane 63 N. C., 315 : " The 'degree of diligence 
to which, we think, they should be held liable is that which 
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a prudent mau at  that time would have exercised in the 
management of his own affairs," and he subsequently adds: 
" where a party acting in good faith received Confederatecur- 
rency and afterwards lost, not only trust funds but his own 
also, he i3 tc be regarded with all the favor that is consistent 
wit11 the poiicy of the  law in regard to those undertake 
to discharge a trust." 

The governing principle may be easily expressed in gen- 
eral terms, but the perplexing difficulty arises in its at- 
tempted applicatior~ to the varying facts of eac l~  particular 
case. Good faith as well as ordinary prudence are required 
in the exculpation s f  a trustee for !osses produced by his 
own unwise management of a fund committed to his con- 
trol and protection : and hence i t  becomes necessary to in- 
quire into the surrounding circunlstances and the influences 
that prompted his action to determine in each particular 
case the question of the personal accountability of the fidu- 
ciary. " We cannot close our eyes," is the language of the 
court in the case cited, "' upon the past, and forget that 
thousands of our most prudent citizens have become bank- 
rupt  by investments wl~icll appeared to be the very best that 
could be rcede at the time. I t  is one thing to sit in judg- 
ment upon the past, andquite another to foresee consequences 
Xt will not do to look back now and see how estates might 
have been better managed, and exact of those who had them 
i n  charge that degree of diligence which would have proved 
most beneficial in each particular case." 

The  great depreciation to which Confederate securities of 
all kinds had been reduced in  June  and July, 1863, raises a 
presumption of a went of fiduciary diligence and care, and 
calls for explanatory and exculpatory evidence to meet and 
rewove it, and to excuse the act of substituting for solvent 
personal obligations such discredited funds. Xaddurth v, 
.McCombs 79 N. C , 398. 

I n  the effort to fix upon some definite period up to which 
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such conversions of the trust estate made in  good faith would, 
and after which they would not, be excused in  a trustee, the 
court leaves the entire year, 1863, as marking the dividing 
line, and  whose breadth the solutiori of the question in  any 
particular case is made dependent upon the attending cir- 
cumstances. TYeZZs v. Sluder, 72 N. C., 435. 

We must then look to the facts shown in the testimonl- 
connected with the impeached conduct of the plaintiff in 
making the coI1ections and investments. There is no in- 
dication i n  the evidence of any sinister purpose in the 
plaintiff, or of any personal advantage to accrue to him in 
making the unfortunate change in the condition of the trust 
estate, or that he was prompted by any influence adverse to 
the interests of his young grand-children who with their 
mother had returned to the parental roof and were all the 
time under his protection and care. I n  his own testimony 
upon a full and searching examination he declares that he 
mas at  a loss to know what to do with the funds; they were 
bearing simple interest, and he sought advice i n  the emer- 
gency from s o n ~ e  of the wisest and most experienced men 
in  his section, all of whom advised him to invest in  Con- 
federate bonds, as one or more of them was then doing with 
trust funds under their control, not only because they bore 
a higher rate of interest, but because also i t  was payable 
semi-annually ; that he had tried to make private loans and 
without success ; and he thought the interests of his wards 
would be promoted by the purchase of Confederate bonds. 

Under these circumstances, in the exercise of his own and 
in reliance upon the judgment of others whom we consulted, 
the disastrous investments were made for the consequences of 
which, without any just grounds, as far as we can see in the 
proofs to impeach the integrity and good faith of the act, 
it is now insisted he is personally liable, and while he  loses 
funds of his own similarly disposed of, he must replace those 
of his wards. I n  the report of the probate judge, he finds 

19 
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that the made the investments "honestly believing 
it was the best he could do, and under the advice of R. W. 
Lawson and others who were known to him to be prudent 
businem men," and that " the guardian himself a s  well a3 
the mother of the wards made investments of their indi- 
vidual funds in the same kind of Confederate ~ecurities." 
This finding is in o w  review c~f  it, fully borne out by the 
evidence, and is accepted as the basis of the rulings in the 
superior court. 

His  Honor, however, ndjadged the plaintiff' liable for the 
two sums collected i n  June  and July, 1863, the remaining 
purcbase money for the land ae we infer upon the authority 
of Purse, v. Simpson, 65 N. C., 497, and other cases of like 
import, While we do  not, propose to disturb the  general 
proposition that g d  faith even will not protect from per- 
sonal rwpon3ibility a guardian whoaccepts Confederate cur- 
rency at  par in  payment of solvent debts contracted in good 
funds at  the time when the' last cdlections were made, of 
the proceeds of the %ale of the land, yet i t  must be retnem. 
b r e d  that this WRS the last of the fund, and it could scarcely 
be expected that this should be left out in the disposition 
of the preceding eolledions. If the guardian is to be justi- 
fied i n  what be had before clone, i t  would seem to be reason- 
able that he should be in  this, under the common motive 
that prompted all. We discover no  just principle in discrim- 
inating against the plaintiff in this consummating act in  
referenee to the fund. 

The exceptions relating to other debts due  the wards, 
resting npon the same ground of impnted negligence, must 
be disposed sf in s similar way. 

Although we are required in a case like the present, which 
would formerly have been of exclusive equitable cognizance, 
to examine the  evidence and determine its force and credit 
i n  proving fads, we should be reluctant to disturb the find- 
ings and eonclwiona of tlre, probate a i d  revising judge7 
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where the matter is left in  reasonable doubt and there is no 
decided adverse preponderance in the proof. G~een v. Bar- 
hee, 84 N. C., 68. 

We therefore declare there is error in the court below i n  
sustaining the defendants' exceptions by which the plaintiff 
is charged with the sum of $1,200 collected in June  and 
July, 1863, and we affirm all the other rulings of the court 
upon the exceptions. The account mill be reformed ac- 
cordingly, and to this end there must be a reference to the 
clerk of this court and the cause will be retained for further 
proceedings. 

PER CURIAM. Judgment accordingly. 

D. G. NcMILLAN and others V. NARCUS A. BAKER. 

Trusts-Execution Sale-Statute of Linzitations-Supreme 
Court-Power Over Verdicts. 

1. A hnsbancl, as tr~;seee of his wife, was directed by a decree of court 
to purchase with her funds, and to take a conveyance to her separate 
use for life, with remainder in fee to his ancl her children. Instead of 
doing so, he took a deed "to the only proper w e  imd benefit of the 
said R. M,, [the husband] trustee of $1. A., [the mifej her heirs and 
assigns forever : Held, 

(1) That the children mentioned in the decree mere the equitable owllb 
ers of the reniaincler in fee ; 

(2) That the possession of the father nnder such conveyance was not 
adverse to the remaindermen, and Ilence, the statute of limitations 
would not run during the life-time of the mother to the prejudice of 
the children ; 
(3) That the p~rchaser  of the ferne's estate at  an execution sale, after 
the death of the husband, took her interest sdbject to the equities of 
the children. 
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2. The supreme court, being a revisory and appellate tribunal, cannot 
enter or  rcforrn verdicts, and when errors have eutered into them iC 
can only set aside such verdicts and award a venire de woao. 

CIVIL ikm~oru to recover land tried at  Spring Term, 1881, 
of Cumberland Superior Court, before Gztdgw, L 

Verdict and judgment f o ~  defendant, appeal by plaintiR, 

&?essrs. A? W. Rag and 14'. A8. Guthrie, for plaintiff- 
B r .  J. @. McRae, for defendant. 

SMITH, C. J. AS s p r i ~ g  term, 1855, of the c o u ~ t  of equitjy 
of Cumberland, Ronald Mchlillan and Elizabeth Ann, his 
wife, filed their bill against David Lewis, who then he16 
certain trust funds arising from thesale of certain real estate 
which he was required by a decree authorizing the sale, 
made i n  the court of equity of Bladen, to re-invest in  the 
purchase of other lands and had faired to do so, wherein the 
plaintiffs, who had since changed their residence from Bla- 
den to Cumberland eounty, ask for the removal of said 
Lewis, as trustee, for eertaiu causes, and the appointment of 
another in  his place: for his accounting for and paying 
over to the substituted trustee the funds in  his bands, and 
for their investment in the purchase of a tract of land therein 
described, which they had already contracted for a t  a reason- 
able prim, and situated in 'she last, named coenty. The 
feme plaintiff therein specially prayed that her husband, 
the said Ronald, be so appointed. 

The  defendant answered, admitting the material allega- 
tions of the bill and consenting to the removal, to come to 
an  account, and to such other order as the court should 
make in the premises. 

Thereupon i t  was decreed as follows : (' That Ronald Mc- 
Millan be appointed trustee for his wife and children, in- 
stead of David Lewis, upon the same terms and conditione 
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and for the same purposes, and that David Lewis account 
with Ronald McMillan for all the money a n d  uotes now i n  
his possession, and upon the said money being paid over to 
Ronald McMillan, that he be authorized to purchase land 
for the benefit and use of his wife and children ;" and an  
account was directed to be taken between the parties by the 
master. 

Professing to ach under this authority, the said Ronald, 
after coming into possessiou of the trust funds, used then1 
i n  the purchase of the tract of land referred to in  the bill, 
(and the subject of controversy in  this action,) and  took a 
deed therefor from D, S. Williams, then owning the same 
and bearing date October lGth, 1855. The  deed for the 
recited consideration of $2916.50 conveys the land, with 
specific boundaries, to the said " R. McMillan,~ trustee of 
Elizabeth Ann Mcbl[illan," (and he is thus described when- 
ever his name is mentioned in the instrument,) " t o  have and  
to  hold the said l a w l  with its cqqmrlmances 60 the on ly  p r o p r  use, 
behoof and benefit of the said R. i7fcilIillcr,1z, tmstee  of E'1knheth 
Ann &Millan, her heirs and assigns forever." 

Referring to the deed from McMilIan to the former trustee 
to ascertain the trusts, or, as expressed i n  the decree, the 
terms, conditions and purposes for which he held the prop- 
erty coavepd,  a!ld in conformity to which the deed for 
the laud to he bought was to be taken, i t  declares the trust 
to be "to the sole and separate use and beuefit of the said 
Elizabeth Ann for and during her natural life, free and dis- 
charged from the debts, liabilities and contracts of her said 
husband, Ronald hIcMillan, and after her death to the use 
and far the benefit of the children of the said Elizabeth Ann,  
that shall be of the issue of the said marriage with the said 
Ronald.' The  decree thus plainly directs the title to the 
land to be acquired with f l ~ e  trust fund to be taken, so as 
to secure a trust estate therein to the said Elizabeth Ann for 
her life with remainder in fee to her children, the plaintiffs 
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in the action, though the interests of the latterare not men- 
tioned in the deed as drawn to the trustee designated, a s  
has been already mentioned. 

It is manifest that %he interests in remainder adhere t a  
Bhe esbate vested i n  the said Ronald, and could be errforced 
as equities against him and his wife, und.er a decree which 
if not sought is rendered in a suit instituted by themselves, 
and to which no objection w a s  then or since made b.y them. 
This final decree remains in force, and until modified by a 
direct proceeding, ID US^ shape and c m t r d  the equitable 
estates of the mother and children in the land, and their 
relations in respect thereto, one with the other. While it 
is true, recurring to the period when the original trust was 
created, the lacd and slaves thus charged were the property 
of the wife and were to be settled for her sole and separate 
use, and the deed from her hasband to Lewis did not con- 
form to the decree which directed it to be made, yeB that 
personal trust and separate estate have been superseded by 
a limitativn to her for life only, and a remainder to her 
children by a subsequent decree rendered irb a cause wherein 
she was a plaintiff, and to  which she voluntarily assents. 

Ronald McMillan died in August, 186% and his wife on, 
April 5th, 1878, less than a year before the bringing of this 
suit. T11e defendant claims title t o  tho land under a sale 
by virtue o-f an execution against the said Elizabeth Ann,. 
and the sheriff's deed therefor made November lst,  1869, 
and conveying all her interest in said land, and cox~tirauous 
possession thored since. 

We do notenter upon tf ieinqui~y whet he^ the said Eliza- 
beth Ann had sach an estate as was the subject of sale 
under execution, the legal title to which. had then descended 
to the plaintiffs charged with tbe trusts by which their an- 
cestor held it, for if he did thus acqnire her life estate, h i s  
possession was but a continuation of hers, m d e z  and not 
adversary ta tllat of the plaintiffs, thea become trustees i~ 
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place of their father, and hence the statute w o ~ l d  not run 
during her 'lifetime, to tbe prejudice of the equitable re- 
mainder. The defendant is subject to all the equities to 
which the said Elizabeth Ann would be, and he acquires, if 
m y ,  the same limited estate vested in her. 

We do not, therefore, eoncur with the ruling of the eourt 
that the effect of the decrees and other written memorials 
produced i n  evidence, was to vest the absdute estate in the 
said Elizabeth Ann, and this had passed by the sheriff's 
deed to the defendant, and in tlle eonsequent instruction to 
the jury to render a negative answer to the issue as to the 
plaintiff's titk. The case presented seems to have been in- 
tended for a final determination for the one or the other 
party, as the quwtion of title should be determined, bat  this 
aannot be done in this eourt. 

The erroneous instruction to the jury vitiates their ver- 
dict and requires i t  to bs se& aside, but we cannot enter 
here such verdict as ought to have followed esrrect iostruc- 
tions in the court below, Verdicts cannot be entered here, 
nor reformed, and our office as a revising and appellate court 
is restricted to the correction of errors committed in the 
court below, and when they have entered into the verdict, 
to set the verdict aside a d  award a uenire de Pzoao. The 
parties may make the judgment final, if they are so disposed, 
in the superior court. I t  must be therefore, declared there 
is error, and there must be a new trial. Let this be certified. 

Error. Vmir. de ~ L O ~ I O .  
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SLOAN 21. ~ ~ c ? Y ~ A H o N .  

* R. If. SLOAN and others, Trostees, V. THOMAS McMAHOK. 

Reference-Account- Practice-Appeal. 

1. I t  is irregular to proceed with a reference to state an account while 
there are matters of defense left open which, if sustained by evidence, 
will bar the claim to have such account. 

2. TTnder this rule, where the defendant's answer calls for an account, 
and the plaintiff replies a full settlement heretofore of all matters of 
account between the parties, it is proper for the COLII-t t o  s~lhmit to the 
jnry the issue rajsed by the replication before ardering a reference to 
take the account demanded. 

3. Such action on the part of the court decides no substantial right, and 
b not the subject of an appeal. 

(Sultan v. Schonwnld, 80 N. C., 20, cited and approved.) 

CIVIL ACTION tried a t  Spring Term, 1881, of GUILFORD 
Superior Court, before Avery, J. 

Defendant appealed from the  order of the court below. 

Messrs. Watson & Glenn and W. 8. Ball, far plaintiff. 
.Mews. Scott & Caldwell, for defendant. 

SMITH, C. J. The  plaintiff assignees of the insolvent parl- 
nership of Wilson & Shober for the benefit of their credi- 
tors, seek to recover the sums due on three accepted bills 
and  two promisso~y notes exeeuted by the defendant and 
bearing date in October, 1871, and the others in  the spring 
of 1874, upon four of which is an endorsement in these or 
words of similar import: " This note re-assumed and statute 
limitations waived June  25tl1, 1877," and on the remaining 
bill: " Bal. of this note, $598.27, re-assumed and statute 
2imitations waived, June 25th, 1577,"all with the defendant's 
signature. The  answer not denying the indebtedness aris- 

*RufEn, J., did not sit on Clu: hearing of bhis case. 
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i ng  upon the securities, avers that they were discounted by 
the assignors, then engaged in  the business of bankers, and 
a sum placed to his credit, lessened by the deduction from 
their'face of a large usurious interest at  a rate never under 
15 per cent., and generally 18 per cent., the particulars of 
which in  each case he is unable to set out in consequence of 
the loss of his bank book, but which will appear by an  in- 
spection of their books; and the defendant further alleges 
that  the assignors, before their conveyance, received large 
sums from sales of manufactured articles consigned to their 
agent in  New York, and he sustained large losses from the 
mismanagement of said agent, whereof as well as for such 
illegal deductions for interest he demands an  account, and 
tbat  t,he sum ascertained to be due him may be applied to- 
wards the payment of his notes and bills. 

To  these allegations the plaintiffs, not admitting their 
truth, reply that  at  the date of the several endorsements, 
tbere was a full settlement of all matters of account between 
the parties, and the aggregate indebtedness then recognized 
in  said entries as due. 

To this replication the defendant demurs, and assigns as 
the ground thereof that the plaintiffs do not set out an  ex- 
hibit of the dealings between the assignors and the defen- 
dant, nor of the several sums charged upon the discounted 
papers in  excess of lawful interest, and that  the replication 
fails to allege an  account stated sufficient to bar an inquiry 
into the matters of defence constituting his counter-claim. 

I t  does not appear what disposition was made of the de- 
murrer, but the defendant's motion for a reference, as de- 
manded in his answer, and the statement of an  account was 
denied, and the court proceeded to frame issues to be sub- 
mitted to the jury as follows: 1. Was there a settlement on 
the 25th day of June, 1877, between the assignors of the 
plaintiffs and the defendant of all mattera of account and 
mutual claims and demands; and 2. If so, did the defen- 



298 I N  THE SUPREME COURT. 

dant by his several endorsements, set forth in  the complaint, 
agree to pay t,he balance ascertained upon said settlerneut 
to be due to the said assignors? 

The  defendant's appeal is from the overruling of his mo- 
tion, and the order for submitting the prepared issues to the 
jury. 

As we interpret the action of the court, i t  is but a refusal 
to make the reference before the verdict is taken upon the 
issues, and not the denial of the reference, if i t  sliall be 
deemed necessary after the trial. I t  would be irregular to 
proceed with a reference unless in the exceptional cases 
specified in C. C. P., $245, while there is, or may be a de- 
fence to the whole action left meanwhile not acted on. The 
finding of the jury will be harmless if the facts when ascer- 
tained do not go to the merits of the case, and may be dis- 
regarded, while a valid defence which defeats a recovery, 
renders the taking of an  account wholly useless. I t  was 
tberefore a matter resting in the sound discretion of the 
judge, to ascertain the facts which the plaintiffs rely on to 
bar the counter-claim, in order tc determine their legal suf- 
ficiency before instituting the laborious inquiry involved in  
the denied application, and this affects no substantial right 
of the appellant within the meaning of C. C. P., 6299, as 
heretofore interpreted by the court. 

The interruption of trials and the delays consequent upon 
appeals improvider~tly and needlessly taken, now without 
the  assent of the court, imposes upon us the imperative duty 
of refusing to entertain them unless the order of determina- 
tion of the judge not only " involves a matter of law or legal 
reference," but " which affects a substantial right claimed 
i n  the action or proceediug" by the appellant. We think 
the present not one of the cases provided for i n  the code, 
and must dismiss the appeal. Sutton v. Schonwalcl, 80 N. C,, 
20 ; Commissioners of Wake v. Magnin, at  this term. 
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?'he appeal must therefore be dismissed and the cause left 
i n  the conrt below to proceed as if no appeal had been taken, 
This will be certified. 

PER CIJRIAZYT. Appeal dismissed. 

QUlNCEY F. NEAL, Adm'r, &c. v. I>. J. BECKYELL and others. 

Administration Bwid-Suveties-Reference-Account. 

1 .  The bond of an  administrator whose appointment has been revoked 
may be sned on by his sriccessor in office or by the next of kin, in case 
of his failure to account fairly for the assets that  came to  his hands. 

2. Where it is admitted o r  proved that there canw into the hands of alr 
atlministwtor assets belonging t o  the estate of his intestate, it is proper 
to order a reference to take an  acconnt of his administration of the  
same, unless some ilefense is interpmed which bars the right to such 
account. 

(Smith v. Collier, 3 Dev. & Bat., Gd ; B. R. Co. v. 3forrison, S2  N .  C., 
141 ; Dozier v. Sprouse, 1 Jones  Eq., 152, cited and approved.) 

APPEAL from an order made at  Spring Term, lSS1, of 
WILKES Superior Court, by Seymour, J. 

This is an  appeal from an  interlocutory order d the su- 
perior court, directing an  R C C O U ~ ~  to be taken of the admin- 
istration of the estate ef Rachel Stokes, which came, or 
ought to have come, to the hands of Jacob Fraley, the admin- 
istrator de bowis nola thereof. The defendants are the sureties 
on the bond given by the  said Fraley as such adminis- 
trator. 

T h e  lettersof administration weregranted to said Fraley 
j11 the fall of 1862, and on the 21st of November, in  that  
year, he sold personal property amounting to upwards of 
fifty thousand dollars in  value. I n  July, 1863, the court 
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revoked the letters of administration theretofore granted, 
i n  consequence of the pendency of an issue of devisavit T ~ E  
non, but in November, 1864, reappointed the said Fraley as 
such administrator, who then gave another bond with other 
sureties. The said Fraley has since died, and the present 
plaintiff has been appointecl administrator de bonis pon of 
She said Rachel Stokes, and brings this action on the first 
bond givers by his predecessor as above stated. In  his corn- 
plaint he assigns as breaches of the bond that the said Fra- 
$ey failed to collect debts due the estate to the amount of tern 
thousand dollars and more; that he negligently and impru- 
dently accepted Confederate money, when greatly depre- 
ciated, in  payment for personal property, and lands sold by 
him, to the awount of a t  least fifty thousand dollars; that 
h e  negligently on~it ted to collect debts due him for property 
sold as administrator, and negligently permitted a large 
amount of confederate money, which came to his hands as 
such, to remain minvested. whereby i t  was wholly lost, and 
tha t  he misapplied to his own uses a large amount sf the 
money received by him belonging to the estate. The plain- 
tiff prays judgment that there may be an  account taken, ckc. 

I n  their answer the defendants admit that the said Fraley 
was so appointed administrator, and that he took possession 
of  the personal property belonging to the estate and sold 
the same, 8s well as some Isnds. They admit  the execution 
of the bond sued on,  hut deny that their principal was 
guilty of any of the breaches complained of, and insist that 
the bond was made void by the subsequent revocation of 
&he letters of administration, and farther, that the condi- 
tions thereof are not such as the law prescribes and there- 
fore i t  is void. 

At the hearing in  the court below, the plaintiff moved 
the court to order an aceount to be taken of the administra- 
&ion of the estate by the said Fraley, which motion was re- 
sisted by the defendants upon the ground that  they had a 



right to have certain issues pased upon before such an ac- 
count could be ordered, and they submitted the following 
as the issues which they desired to have found : 1. Are the  
defendants as sureties of Jacob Fraley liable to plaintiff for 
anything Dpon the bond declared on? 2. If so liable, are 
they liable for any act of said Fraley after July, 1863, when 
the letters first given him were revoked ? 4. If so liable, are 
they liable to account for the proceeds arising from the sales 
or rents of the real estate? 

A jury trial being ~ a i v e d ,  his Eonor found the facts to 
be, that the present plaintiff is the administrator de bonis 
non  of Rachel Stokes, deceased ; that at faH term, 1862, of 
the coanty court of Wilkes county, Jacob Fraley was ap- 
pointed administrator de bmzis non  of the estate of said de-. 
ceased, and gave the bond sued on with the d'efendants ae 
his sureties ; that i n  N-=ernbey, 1862, hesold personal prop- 
erty exceeding in value the sum of fifty thonsarrd dollars, 
and some real estate; that his letters were revoked in July, 
1863, while zn issue of dewisazrit vel non  was pending, but he 
mas reappointed in November, 1864, and gave another bond 
with other sureties. Cpon these facts the court ordered a ref- 
erence to the clerk to take the accrxlnt zsked for by the plain- 
tiff, and declined to pass upon the second and third issues 
proposed by the defendants, holding them to be matters that 
more properly belonged to the account, and could be raised 
By exceptions thereto. To this ruling the defendants ex- 
cepted and appealed, 

ililr. J. J1. Clernenif, for plaintiff. 
hIessrs. R. Pi: Arn$eld and D. M. Pmclzes, for defendants. 

RUPFIR, J. In  their argument here, the defendants' 
counsel did not strenuously insist upon the point that the 
bond sued on was rendered void, by reason of the subse- 
quent revocation of the letters of administratim granted to 
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Fraley in 1862, but still, they did not abandon it, and thereby 
imposed upon us the duty of determining it. 

If any authority is needed in  regard to it, the case of 
Snzith v. Collier, 3 Dev. St Bat. 65,is directly in point. There, 
i t  was held that the bond given by an administrator, whose 
appointment was subsequently revoked and another ap- 
pointed in his stead, might be sued on by his successor in  
office, or by the next of kin, in case of his failure to account 
fairly for the assets that came to his hands. This being so, 
and  it being admitted in the answer, as well as found as a 
fact by the judge, that  there came to the hands of Fraley as 
administrator assets of the estate of his intestate to be by 
h im administered, it is certain that the plaintiff is entitled 
to the decree for a n  account, unless there be something in 
the defences set up  that takes away that right. 

To have that effect, the defence must be suc l~  as, if true, 
meets the whole of the plaintiff's demand for an  account, 
(such as bars the accowu! as is said in  the case of the Railroad 
v. Morrison 82 N. C., 141) since at  this stage of the case, 
nothing else is heard or considered, but the bare right to 
the decree for the account, and the courts never undertake 
in  advance, to say, what shall constitute, or not, an item of 
charge in the account, but leave all such matters to be de- 
termined upon exceptions thereto, 

The rule of the courts of equity in  this particular, and 
the reason upon which i t  is founded, are so clearly stated bp 
PEARSON, J. in Dozier v. h'prouse, 1 Jones Eq., 152, that  we 
cannot do better than refer to that case. 

Apply the rule to the defences set up in  this action, and 
what is the result? The matter involved in the first of the 
proposed issues did go to the whole of the plaintiff's de- 
=and, and if t r l~e ,  defeated his right to have any accouut 
as against these defendants. His  Honor therefore rightly 
considered i t  before making the decree-holding as a con- 
clusion of law, upon the facts found by himself, that  the 
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bond declared on was not annulled by reason of the revo- 
cation of the letters, which had been issued to the principal 
obligor therein, in which conclusion, as we have seen, this 
court fully concurs. The other two issues plainly refer to 
matters khat pertain to the account, aad should properly, as 
mid by his Honor, be heard only upon exceptions to the 
report of the master. 

There is no error. Let this be certified to the superior 
court of Wilkes county, to the end that the cause may be 
proceeded with. 

No error. Attjrnled. 

3.  N. HAYS v. D. A .  IIUN'I'. 

Tax Titles. 

1. The power of the sheriff in selling land for taxes, being a nabe~l one, 
uncoupled with an interest, is strictly construed, so that he l n ~ ~ s t  con- 
form in its execution to the terms of thestatute which creatcs and con- 
fers i t ;  but, the main object of the statute being to raise revear~e for 
the state, the c o ~ ~ r t s  will not exact such a rigid observance of forrns as 
mill defeat the primary purposc, but will apply LO such snles the rules 
applicable to euecntion sales for private debts. 

2. The test of the validity of the sales just mentioned is the k~iowleclge 
which the purchaser has, or ispres~~med to have, because of his oppor- 
tnnity to know, of the observa~lce by the offlcer of tile prerequisites to 
such sales. 

3. Where the non-observance of the statntory requirements are known 
to the purchaser, or where he has participated in their violation, he wili 
get no beneflt from his purchase. 

4, Under these rules, a purchaser of land sold for taxes will get no title 
when he has not observed the mandate of the statute, to pay the 
amount of the taxes, take a receipt from the sheriff, and have the same 
registered. 

(Awery v. Rose, 4 Dev. 519, cited and approwd.) 
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CIVIL ACTION, tried at  Spring Term, 1881, of WILKES 
Superior Court, before Seymour J,  

This is an action for the recovery of the possession of cer- 
tain lands, sold by the sheriff of TVilkes county for taxes. 

The lands had forrneriy belonged to the father of defend- 
ant,  b u t  after his death, his sons took the possession in  1864, 
claiming title under his will. This possession they con- 
tinued to hold until 1869, when a deed was made by J. 0. 
Martin, one of the sons, to the defendaat D. A. Hunt ,  who 
was a daughter, and her two brothers Benj. P. Martin and 
Leland Martin, and since that  time she has had the sole oc- 
cupancy. The land was sold for taxes assessed i n  1869, and 
amounting, both state and county, to the sum of $59.74. 
I t  had been given in for taxation in  the name of "Leland 
Martin & Co." 

The  sale took place on the first Saturday of December, 
1872, when one Welch was the highest bidder and declared 
the purchaser a t  the price of $40, which was more than the 
amount due for state taxes alone, and less than tbe amount 
of the combined taxes. Welch, on the day of the sale, as- 
signed half his interest, under the bid, to the piaintiff, and 
some two years thereafter assigned to h im the other half. 
There was no money paid, or receipt taken, on the day of 
the sale, and none paid until after the plaintiff had acquired 
the whole interest, the precise date of which, however, does 
not appear in the case. The sheriff made a deed to the 
plaintiff on the 5th day of April, 1875. On the trial, the 
sheriff testified that he first advertised the land for sale on 
the first Saturday in November, 1872, and that he gave Le- 
land Martin written notice thereof, and also handed him a 
copy addressed to the defendant, which he  undertook to de- 
liver to her, but there was no evidence that such was e v ~ r  
done, and on the contrary the said Leland testified that the 
sheriff had never given him a copy of the notice for her. 

The sheriff also testified that he postponed the sale from 
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the first Mo:~diiy of Xovember LO the first Monday in  De- 
cember " to give indulgence," and that Leland Martin was 
present aud had notice of such postponement, and that no- 
tice thereof was posted g t  t1:e court-house door and other 
public p!eces. The sale was by virtue of the act of 1871-'2. 
ch. 16, which ern powered sheriRs and others, charged with 
the collection of taxes for the gears 1569, ISYO and 1Si1, 

under such rnles and regulations as a x  now prescribed by 
law for the regular collection of taxes. 

There was r1o question 11iade as to the amount of the taxes 
asses~ed u p o ~  the land, and i t  was shown in evidence that 
the sheriff levied orm the land in question on the 29th May, 
IS72, and made return thereof to the clerk, who confirmed 
and docketed the same and issued an  execution thereunder. 

After developing his case to the extent set forth in the 
foregoing statement, the plaintif-?' closed, aud thereupon the 
presiding judge intimate* an  opinion that he had failed to 
establish his title to the land for the following reasons, among 
others : I .  B~cause  no notice was shown to have been given 
to the defendant. 2 Because the land was struck off to 
Welch for $40, when i t  was the duty of the sheriff to have 
bid in the same for the state, as  less than the amount of 
taxes due bad been offered. 3. That  i t  was the duty of the 
purchaser to 11ave immediately paid the amount of the taxes 
due and have taken a receipt therefor from the sheriff; a n d  
to have had the same registered, whereas, in fact, for the 
whole time during which the defendant had a right to re- 
deem the land, she had no  notice as to the purchaser. 

Upon this intimation plaintiff submitted to a non-suit 
and appealed. 

Mcssrs. J: il.1. Clement and I$'. H. Bailey, for plaintiff. 
Messrs. ArnzJield, Eu~ches and Folk, for defendant. 

RUFFIN, J., after stating the case. Of tho points made 
20 
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by his Honor, we deem it only necessary toc-or~s;der the lest, 
as that is decisive of the case against the plaintiff. 

The directions give11 in  the  statute, m d e r  which the sale 
was made, in regard to the mode of proceeding to sell the 
lands of a delinquent tax-pa:;er, are biivfly as follows : If 
the party charged has no personalty, the sl~eriff shnll levy 
on his lands, and shall return a list of the levy to the pro- 
bate judge, who shall conErm the same by issuing execution 
as in cases of other judgments, and s11:ill enter the same ou 
his docket as in case of o t h e ~  execution$, The  sheriff shall 
notify the delinquent of such levy, and of the day and place 
of sale, by service of noilce personally on delinqarnt if bo be 
found in  the county. The sale shall be made at Lhe court- 
house dow of the county i n  which the land lies, and shall 
be conducted in all respects as a sale ander an ex2cution. 
The highest bidder to be the purchaser, who shall immedi- 
ate19 pay the amount of taxes and cwts due to t l ~ e  sheriff, 
who shall give him a receipt, s ~ t t i n g  fos~h  the sum paid, 
and upon what account, and descl ibir~g the property, and 
shall cause Qhe same to be recorded i n  the ofice of the regis- 
ter of deeds. The delinquent may retain the possemion of 
the property for twelve months after the sale, and within 
that time may redeem by paying to the parchaser the  
amount of his bid with twenty-fi tie per cent. added, or, if 
the purchaser shall refuse to accept it, the delinquent may 
pay the amount to the cierk of the superior court fer the Lase 
of the purchaser, and the clerk 111ay give a receipt therefor, 
and the delinquent, mny eause the receipt of the clerk to be 
registered, and the register shall refer to such registration 
i n  the margin of the regist~atioq of the receipt from the  
sheriff to the pnrchaser. After the payment to the pur- 
chaser, or to the clerk lor his use, his rights under the pur- 
ehase shall cease. 

The character of the authority conferred upon our sheriffs 
to sell lands for taxes has been the subject of frequent dii+ 
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oussion i n  this court, and there have been many adjudica- 
tions upon the terms of the several statutes by which the 
authority to sell has been given, determining when their 
p~ovisions so affected the essence of the sale as to require a 
strict and liberal compliance therewith: or when, on the 
other hand, they were merely directory to the oficer him- 
self, and such as did not by their non-observance affect the 
validity of the title acquired by a sale under him. It is not 
needed that we should cite all the cases, or refer to the points 
settled by each one of them. The result of them all wenv 
to be this : As the general rule, the power of the sheriff, 
being a naked power uncoupled with any estate of his own, 
is strictly construed, so that he must conform, in  its execu- 
tion, to the terms of the statute which creates and confers 
it. But still, the main object of the law being to raise reve- 
nue for the state, the courts will not exact such a rigid ob- 
servance of forms as will defeat such primary purpose, but 
will apply to sales for taxes the same reasonable rules of 
construction as govern sales under execution for private 
debts. 

With regard to sales of the latter sort, the rule has alwayo 
been that while ta, failure on the part of the officer to ob- 
serve certain directions of the law would defeat any sale 
which he might make, there were still some other matters, 
apparently amounting to mandates, which might be omitted 
without being attended with consequences injurious to pur- 
chasers, and the true test in such cases is the knowledge 
which the purchaser has, or is presumed to have, because 
of his opportunities to know of the officer's default. 

Innocent purchasers are protected, that is, those who did 
not, and could not, because of their want of opportunity, 
know whether the prerequisites to the sale had been com- 
plied with or not. But where the violation of the law is 
known to the purchaser, and more especially when he has 
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procured it, he  vill recei-i.c no protection from thc: law and 
can take no benefit from his puscl~ase. 

Such a person is not permitted I o  say tha t  that which the 
law reqnires him to do is unimportant in itself, and merely 
directory, h a t  he must do all the law enjoins upon him,  and 
do i t  in the  manner and  at the time prescribed y and doubly 
incumbent is this duty upon him, if prejudice to another 
can be the resalt of failure or delay on his part. An app l i  
rntioli of this princjple to the case now under  consideration, 
seerus fatal to the claim of the plaintiflF. The directio~l of 
the statute to the glaillt~ff way plain and  simple, as soon as 
declared to be the purchaser, As the latest aud highest 
biclder, it  n-as his duty iiizmedialeky to pay the sheriff the 
amount  of the taxes and cnvts then due, a ~ d  to take horn 
&hat officer, after its regktrntion, w receipt for the amount 
paid. The object 0% 111;s recpirernenk was manifestly  OF 
the benefit and protection of the d e l i n q u e ~ ~ t  tax-payer. Ex- 
tending to him tlle privilege of rodeemiog his lasld within 
twelve months next ~ f t c r  the d e ,  t h e  l aw  intended that  Ilc 

shotdrl have li>e etirljeat possible notice, and at a place cer- 
tain, of she sale, t h e  name ol' fhc purchaser, and the amount 
necewiry to be paid by him, in order that be might be ro- 
stored to the complete ownership of his land. 

It xill no5 do to say thab all ibis information he e s d d  
acquire by the return of the shssifl on the execution. I n  
t11e first place the law rlid no& impose on the sheri3 the 
duty of mabiag an immediate ralora of the exscution, but 
treating it as he c o d d  otber execntisus issuing from t h ~  
same office, h e  might postpone his return for several months 
-possibly until the  nes t  term of the sourt-by which time 
much of $he ye3.iod allowed SIN delinquent for rodeznption 
may have tranopi.red, without that notice which it was in- 
tended he should have. But whether so or mot, the law 
intended h e  shoald have this other aource of information ; 
and no one will be permitled So deprive him of that advan- 
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tage and a t  the same t h e  and by the same act take a bene- 
fit to himself. 

In  such a ease the sale is void, because the officer, clothed 
only with a naked power, has exceeded the terms of his 
delegated authoriky, arid in doing so has been aided and 
abetted by the purchaser. 

Bs said by this court, in the  case of Avery v. Rose, 4 Dev., 
549, there is no instance in which the law allows a person 
who is to do a tbing, or to do it at a perticular time, to have 
himself the benefit of it, when omitted, as if it were clone, 
o r  done iu due  time-and certainly not in a case where the 
delay is a prejudice to another and the effect of tthe act 
when completed is to defeat a former estate, 

If the purchaser is nod held to the time prescribed by the 
statute, then he has an  indefinite period, and as in this ease 
map postpone, for over two years, doing that  which the Inw 
said should be done immedidely. 

Besides the matters of form, such as we have been con- 
sidering, there a re  other matters of substance held to be 
essential in every case and as to all persons, to give validity 
t o  a sale for taxes, and i k  may be questioned, indeed, whether 
the immediate payment of the amount of taxes due, and  
the registration of the  sheriE7s receipt therefor, do not c o r n  
within that class. If slot so, i t  cer taidy is of so much eon- 
sequence to the former owner as, if omitted, or unreasonably 
delayed, by the purchaser, will render the sale void as to 
him. 

We hold, therefore, with His Honor i n  the court Iselow, 
that the plaintiff has failed to .establish his claim to tlle 
Sand sued for. 

No emox, A ffirrned 
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ABNER GUNTEB v. JOHN WICKER and others. 

Damages- Cmtributory Negligence. 

Notwithstanding the previous negligence of the plaintiff, if a t  the time 
when the injury was conamitted, it might h a ~ e  been avoided by the 
exercise of reasonable care and prudence on the part  of tbe defendant, 
an action will lic'for damages. 

(Doggett v. R. R. Co., 75 N. C., 305, cited and approved.) 

C~vxr, ACTION for damages, tried at  Fall Term, 1880, of 
CHATHAM Superior Court, before Eure, J. 

Verdict and judgment for plaintiff, appeal by defendants, 

Ililr. Jbhn Mmning, for plaintiff. 
Hr. Jolin M. M o r i ~ g ,  foi. defendants. 

SMITH, 6. 3. The plaintiff) employed as foreman in  r u ~ i -  
ning the steam saw mill of the defendants, and who had 
been in their service for five months, among other duties 
assigned, was required to oil the mac-l~ineryi after cutting u p  
the third log, and also of every one thousand shingles made. 
The  defendant Wicker, one of the partnership proprietors 
and the general manager of the  business under whose con- 
trol tile plaintiff worked, was personally attending to the 
sawing. The third log had been cut and the machinery 
stopped, when the plaintiff as he was accustomed to do, and 
had before done with defendant's knowledge and without 
objection OP cat~tion from the latter, entered ihto the fly 
wheel, for greater cox~venienee in doing his work, and  was 
in the act of oilizig the  machinery when the defendant 
without notice or warning turned on steam and set the mill 
in motion, by means whereof the plaintiff snstained per- 
sonal illjury for which the action is brought. If the engine 
had heen put upon a dead centre, i t  c ~ u l d  only have been 
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started by applying a direct lever force, and the plaintiff's 
positioti in the dy wheel would have been entirely safe, and 
the turning on of steam would have been unattended with 
damage. There was some confiict in tire testimony of the 
parties, but  tlae verdict upon the issues prtsuppses the 
substantial facts recited. 

The exceptions we are required t s  eonsider are lo an in- 
struction asked and refused, and  to that  given in response 
to the defendants' request. The court vim asked to charge 
the jury if  they believe the plaintiff knew how to secure 
his absolute safety by patting the fly wheel upon a dead 
center, and if he could easily and quietly do so, and neg- 
lected thus to secure his own safeky, his fsilure to do so 
amounted to such coutributory negligence as to debar a 
recovery. Insteac! of this, the jury were directed that  if 
the plaintiff was instructed t~ arrest tlie   notion of the ma- 
clainery on a dead center, when tlae oiling was to be done, or 
if such was the custom of the mill. and  the plaintiff neg- 
lected to do so, his failure would he crpntribntory negligence, 
and the verdict should be for tlie deSeuclants. 

The other instruetiom as to the liability of the principal 
for an injury suffered by one from the negligence of the 
other co-servants and co-ernplojees, acting under one corn- 
nlon superior, ]lave no application, since the darnages result 
froln negligence imputed to the proprietor and manager, to 
whom the plaintiff n 7 ~ s  subordinate- 

We think the jury were pro;erly guided i n  the directions 
under which their verdict was rendered. 

While there is greae difEculty in extraeting {ram the nu- 
merous adjudications of the courts any clear mi l  distinct 
principle or formula, determining when the  co-opmtting 
agency of the plaintiff so directly contributes to th6 result, 
as to deprive him of remedy against the other party to whose 
negligence the injury is attributable, we have not much 
difficulty i n  passing upon Lhe question of the defendant's 



31 2 I K  THE SUPREME COURT 

responsibility i n  the present case. The rule is thus laid 
dorvn by a recent author: "Notwithstanding i h o  previous 
nltgligence of t l ~ c  phintiff, if at the time when the injury 
was committed, it n ~ i g h t  have been avoided by the exercise 
of reasonable care 2nd prudence on the part of the defen- 
dant an action will lie for damages." Davi3 v. ,Jfum, 10 N- 
and W. (Exc.), 545. 

' The negiigenca of the plnintiff,in order to b a r e  recovery, 
must have been a p:*oxi:na te cause of the injury cofi1pl:rined 
of." Thcrrmp. Rep.., 1157, $8 ; 1151, 55. 

Again the rule is tjhus declared by this court:  " If the 
plaintiff's negliqcnce contributed clirsctly t o  the injury, i t  i s  
well settled that he cannot recsovcr; but i t  is equally well 
settled that when he is remotely and uneocsciously negli- 
gent, he is entitled to redsess f x  all illjuries inflicted by an- 
other, when by $he h t t e r  the injuries cou'rtl h a r e  been 
avoided by reasonable diligence.'' Dqgctt v. R. & D. R. R, 
Co., 7s X. C., 303. 

There musk be what is sometimes callecl a "easuctl connec- 
tion" betweeu the neglects of the parties, which concurring 
at  the titns produce the injury, to exempt the defendant 
from the consequences of his own." Whart. Beg., $302. 

Let us  apply the r d e  to $he facts of the present case, 
Whatever want of care for his own safety the p1aiutiE mag- 
have manifested i11 occupying a place of peril in  Che wheel 
while doing his work, n o  harm would have come to hin: 
but for the hasty and inconsiderate act of the deknclant in 
starting the mill without sigllal, warning, o-r himself look- 
i n g  to see, as he con!ct have dome, whether  tile oiling, then 
to be done, was finished, and the plain~iff had retired from 
$is position. This care and attention would have preven- 
ted the accident, and to their absence i t  metst be attributed, 
The place of peril assumed by the pbintiff in doing his 
work (and his habit was known to the defendant) not only 
did >lot excuse the defendant, but imposed upon h im  greater 
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diligence and a higher duty in examining to see if the way 
was clear for a resumption of the sawing. The plaintiff's 
exposure of his person was not a cause, but a condition 
which rendered the ir?jury possiblc and  actual, as the resulb 
of the ab~ence  of the caution which mas imposed upon the 
defendant in consequence. 

There is no error, and the judgment musk be affirmed, 
No error. Affirmed. 

8. G .  WILLIAXS and others v. J, W. WILLIBX3 a11d others, 

Judicial Sale-Dust-Contract-Cw~sideratia~z. 

Ao administrator having obtained a decree for the sale of his intestate's 
land, to pay an alleged iriclebtedness to himsclf, and parchased the 
lanct a t  the sale procured by him, upon objection made by sucl~ of the  
heirs as were of age, contracted to convey to  them, and also the ~n iuor  
heirs, each a moiety of the land equal to his share therein, ~ ipon  the 
pa j  ment by them respectively of a correspontling portion of the claim 
agxiwt the intestdte. The heirs that were of age paid thcil shares of 
the debt, and recrivccl their titles accol dingly : Held, Bhat the eonsid- 
eration iaclncing the promise on the part of the administrator enured 
to the benefit of the minor heirs, and that, upon coming of age, they 
were entitled to enforce the contr'wt and call for conveyances of their 
aliquot portions of the land, ~ ~ p o n  disclllarging respecti~ely their pro- 
portionate parts of the clebt. 

CIVIL ACTIOS tried at  Fall Term, 1879, of YADKIP*' SU- 
perior Court, before Gilmer, J. 

This was a n  original bill in  equity, filed a t  the spring 
term, 1866, of Iredell superior court of l aw  and equity by  
the plaintiffs against the defendants, to vacate a judgment 
of the couniy court of Iredell county, to set aside a sale 
ullder said judgment, and for an account and settlement of 
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%he administration of the estate of Offa Willia.ms, deceased, 
by the defendant James W. Williams, as his administator. 

Qffa Williams died in 1546, and the defendant adminis- 
tered on his estate. The intestate was possessed at the tirne 
of his death of a considerable personaledate and of several 
bracts of land lying in the county of Iredell, consisting of 
some twelve o r  thirkceu hundred acres and quite valu- 
able. Re left surviving him the foliowing children, 
James '62'. Williams, (the cleferldant,) and  Elizabeth, wife 
of Russell Shoemaker, L. \V. Williams, Abraiu L. Wil- 
liams, &.mael B. Willian~s, IVasl~ington A. Williams, 
Offa G. Williams, Melvin M7illi:ims, and Milton Wil- 
liams. His widow, Sancy Willlarns, also survived him. S. 
B. Williams died intestate before the institution of this suit, 
and his mother, Nancy Williams, administered on his estate. 
Leander Williams is dead and John Wiliiarns is his ndanin- 
istmtor, and Abrau  Williams is also dead leaving the fol- 
?owing cliildren and heirs a t  law, to wit,Melissa, Millard F., 
Martha, Roxanna, John  and Archibald, all infants a t  the 
fcon~n~eneement of this action. 

Washington A. ?JTilliarns, 0. 43. Williams, Me1vi:i Tl'il- 
limns, Milton n7illiariis and Nancy Willian~s, admini~t ra-  
trix of S.  B. Williams, are the plai~itiffs in this action 
against the other children a d  grandchildren of the said 
Offa Williams and John  Williams, administrator of Leandes 
Williams, 

The plaintifls i n  their bill charge that James '617. ?Vil- 
liams as administrator of their father, Offa Williams, filed a 
petition in the county court of Iredcll county, against all of 
the heirs a.t law of his ir~testate under section 5, chapter 63, 
of the Revised Statutes, to recover a debt which he alleged 
in the said petition was due to him from his intestate, 
amounting to same seven hundred and ten dollars, being 
money paid by him 8s surety for his intestate to one Hiram 
Williams. 

At February term, 6849, a decree was rendered against 
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the defendants for the amount of the plaintiff's alleged debt, 
to wit, $702.08, and that he have satisfaction for the same 
out  of the lands desce~~ded to the defendants. Execution 
was issued upon this decree and in  August, 1850, all the 
lands descended from the defendant's intestate to his heirs 
a t  law, (the plaintiffs and defendants in this suit) were ex- 
posed to sale by virtue of said execution for cash and purchased 
by the defendant James W. Willianls, a t  a price not equal to 
llalf their value. The plaiutiffs charge that this was '' an 
artful and fraudulent contrivance on the part of said ad- 
ministrator to use the power given him by virtue of his 
office, as administrator, for his own selfish and wicked gain, 
and self-aggrandizement, and a t  the great sacrifice and in- 
jury of the interest cornwitted to his charge ; and that the 
proceedings to sell the land were irregular and contrary to 
the orderly practice of the court; that no land was described 
in the petition and the plaintiffs were then infants of tender 
years without guardian, and their interest in said suit was 
represented by a guardian ad litem who acknowledged for 
them the service of the process; a r ~ d  they charge, that 
for tlie more eff'ectual accotl~~)!isi.ia~ent of his purl)ose to 
defraud the complainants, the said James W. Williams 
artfully induced and caused Russell Shoemaker and wife 
and S. B. IVilliams, who were of age, to acquiesce in  
his selfish schemes, by conveying to them a portion of 
said land by deeds in feesimple, and executing a bond, 
stipulating to convey to them and the other heirs at  law 
of the intestate all the remairider of the land upon their 
arrival at  full age. The prayer of the bill is for an account 
and settlement of the administration of the said James W. 
VC7illiams; that the deeds executed by the sheriff of Iredell 
to the said J .  W. Williams for the lands sold by l~ i tn  under 
the execution in favor of said Williams against the heirs of 
Ofl'a Williams, be cancelled, or that he  be decreed to convey 
the said land to the pleintiffs and the other defendants, or 
becharged with the full value a t the  timeof his pretended pur- 
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chase and for such other and fur t l~er  relief in  the prcmises 
as the nature and circumstance; of the case may require. 

The defendant, James W. Williams, answered the bill, 
and admitted that his intestate a t  th,- time of his death n7as 
seized of a large quantity of land consisting of about eleven 
hundred acres, but the most valuable of i t  was assigned to 
the widow for her dower, and that  she was then living, being 
about sixty-five years of age, and that there were some five 
or  six hundred acres almost wor th i e s  That  his intestate's 
estate was largely indebted, and that after exhausting tile 
personal estate i n  the payment of the debts, be paid out of 
his own individual funds over one thousand dollars. Tha t  
of this large sum he had been con~pelled to pay as surety 
for his intestate more than seven hundred dollars, :md since 
the  sale of the land mentioned in  the pleadings, he  has 
been compelled to Fay as security for his intestate a debt 
amounting to some two hundred dollars or  upwards, aud 
besides the debts where he was surety, he  has paid some one 
hundred and thirty-three dollars out of his own money. I3e 
denied any ccmbination with Shoemaker and others or any 
conversation with them or  any  one else in regard to the sale 
of the land before i t  was sold, and averred that the procced- 
iags had i n  the county court to effect the  sale were con- 
ducted with perfect fairness, and  were altogether regular as 
he was advised. H e  denied any purpose or  attempt at any 
time to injure his brothers and sisters, and averred that  the 
lands were sold for the full market value. H e  admitted 
the plaintiffs were infants of tender years a t  the time of 
filing the petition, and ill conclusion relied upon the statute 
of limitations. 

The  defendant, Shoemaker, i n  his answer, states that  some 
time after the sale of the land i n  controversy by the sheriff 
and  the purchase by the defendant, James Williams: he  
bought a portion of the land from said Williams, but  denied 
that  there was any  fraud or collusion between h im and 
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Williams t:, injure the sale or" said land, or to injure in  any  
way either of the plaintiffs; that there had not been n word 
between him and the iiefendant in regard to the purchase 
of the !and prior to the sale l y  the sheriff. H e  stated that 
he believed the land brought a fair price, that there were 
asme fi\ e or six hundred acres of i t  almost worthless, and 
that the widow's dower covered nearly ~ 1 1  the land fit for 
cultivation, and she was still living. 

A t  August term, 1870. the cause, by consent, was removed 
to the county of Yadkin, and a t  the fall term, 1877, of the 
superior court for tbat county, it  was referred by the judge 
presiding to R. C. Puryear and 8. T. Speir to state an acd 
count of the administraticlrl of the defendant James W, 
Wililiams on the estate of Offa Williams, so as  to show 
whether the personal estate was sufficient to satisfy the debts 
of the estate, and to show the amount of the debts if any  
were not satisfied out of the personal estate. The  accourlC 
was taken by the  csmmissior~ers and reported. Both parties 
filed exceptions to the report, and the following issues wers 
snbmitted to a jury in regard to the fraud alleged to have 
been practiced by the defendant in procuring a sale of the 
land i n  controversy, and the inadequacy of the price paid 
by the defendant for the same. 

First. Did the deferrdant by fraudulent contrivance, and  
with  iu tent to defraud the heirs of Offa Williams, procure 
a judgment to be rendered in his favor and a sale of the 
laird in controversy in order to purchase the same for him- 
self at  an  under value ? Answer. Yes. 

Second. What was a fair value of the land in  18503 
Answer. $1,800. 

Upon this finding of' the jury and the report ~f the com- 
missioners and the ruling of His  Honor upon the excep- 
tions filed by both parties, the court adjudged that the sale 
of the land in dispute by the sheriff of Iredell county be 
vacated, and the deeds made by him to the defendant, James 
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W. Williams, be surrendered by said Williams and can- 
celled, and that he be forever enjoined from setting up the 
same, or deriving any benefit under them to the prejudice 
of the heirs at  law of the said Offa Williams, &c. The de- 
fendants appealed from this judgment. 

Messrs. J. M. Clement and W. H. Bailey, for plaintiffs. 
Ikfessrs. D. Jf. Furchzs and Reade, Busbee &. Busbee, for de- 

fendants. 

ASHE, J., after stating the facts. The  bill seems to be 
filed in the alternative with a double aspect, either to have 
the deeds made by the sheriff of Iredell to the defendant 
surrendered and cancelled, or to have the defendant declared 
a trustee for the plaintiffs and decreed to make title to them 
for a ratable portion of the lands in controversy, according 
to the stipulations in the bond given by the defendaut to 
S. 13. Williams, Russel Shoemaker and wife and L. B. Wil- 
liams ; for the prayer of the bill is that the sheriff's deeds 
to the said James R. Williams be cancelled, or that he be 
decreed to reconvey the said land to the plaintiffs and the 
defendants according to their respective interests therein. 

I n  the view we take of the case, i t  is immaterial whether 
the sale of the land and the purchase by the defendant was 
bonafide, or affected by a fraudulent contrivance. If he ob- 
tained a title to the land by fraud, as the jury have found 
that  he h d  done, i t  would be against equity and good con- 
science for him to hold the land ; and if,on the other hand, 
there was no fraud, and by his purchase he had acquired a 
good title, he  is bound by his agreement with S. B. Williams, 
A. L. Williams aud Russel Shoemaker and wife, to make 
title to each of the plaintiffs, W. A. Williams, 0. G. Wil- 
liams, Melvin Williams and Milton Williams, for their 
several shares i n  the lands in proportion to the number of 
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heirs, t h e ~ e  being eight of them at  the death of 0: Williams: 
the inteskate. 

It is i n  proof by the- testimony of the defendant, Shoe- 
maker, that the defendant, J. W. Williams, proposed that if 
the heirs of Ofla Willianls would pay a debt  of the estate of 
three h u n d ~ e d  nnd forty dollars, he would make them a, 

title f ~ r  the land, and that he, A. hi. Williams and S. Bs 
Williams, the only heirs of Offa Williams, who were at the 
lime of lawfizl age, exeented their notes to the said James 
W. Williams, each for one hundred and thirteen dollars, 
and he execwted a bond to Bhem to. make title to them for 
portions of the l a n d e q ~ a l t o  the i~shares ,and  to make title to 
the minor heias for their shares. The  def'nda1.1.t~ James W. 
Williams, i a  his answer admits. he gave such a bond, a n 4  
in  one of bis depositions lie says he did make a bond con- 
ditioned to make title to said land to A. L. Willia~ns, S. B; 
Williams,, and e i t h e ~  to Russel Shoeumker or his wife, " 
do not ~eeollcct which, and to W. A. Wibliams, 0. G. Wil- 
liams, M. E. Williams, and M. 0. Williama, he  thought 
these were the parties to whom title was ko be made, whem 
the  youngesk child bemlme of age." 

In another deposition be says that Ire did agpee with A. 
L. Williams, Russel Shoemaker and wife and S. B. Wil- 
liams, that  if they would pay him abont three hundred and 
thirty-nine dollars, he wodd  convey to  them a part of the 
land, and give to W. A. Williams, 0. a. Williams, M. Ew 
Williams and M. 0. Williams the balance of the land with- 
out any consideration. This agreement was made a t  t h e  
time the h n d  was given7 and that the parties above named 
executed to him their three several bonds for one h.undred 
and thirteen dollars each, aud he says whzn he  lifted the 
bond he  did make deeds to Russel Shoemaker and A. L, 
Williams for what he coneidered their share of the land a& 
the time he took up the b o ~ d ,  
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There was other evidence in the case tending to show the 
agreement of the parties. 

From all the evidence we think it is established, that  the 
defendant dames W. Williarns did agree with Russel S!~oe- 
maker and wife, A. L. Williams and S. B. Williams, the 
~ n l y  heirs of age at  t-he time, that if they would pay him 
three hundred and thirty-nine dollars* a debt which the 
estate owed to one Hugh Williams, and for which he was 
surety, that he woald give then1 his bond to make title to 
then1 for certain portions of the land eqnal to their shares, 
and  make title to the infant l~e i rs  of their shares as they 
severally became of age, and that the said Shoemaker, A. 
L. and S B. Williams executed their notes each for the 
amount he had a p e d  to pay, and the bond for title was ex- 
ecuted aecoading to the agreement. I t  was one entire trans- 
action, a contract made upon a valuable consideration, and 
is binding upon the defendant. 

The defendant now seeks to avoid that part of the con- 
tract stipulating to make title to the minor heirs, by saying, 
i t  was without consideration as to them. But i t  was an  en- 
tire transaction, a contract made upon a valuable considera- 
tion, no matter by which of the parties paid, and tlie stipu- 
lation to make title to the minor heirs was as much a part 
of h e  contract as that to make title to the others. 

Shoemaker has paid his note and received his deed for the 
part of the land agreed to be conveyed to him. A. L. Wil- 
liams also received a deed for his share and resold i t  to the 
defendant for $250, in which we must presume his note was 
settled. The note given by S. B. Williams does not appear 
to have been paid, nor does it appear that he ever received 
a deed for his portion. 

I n  the view we have taken of the case, we think i t  is unb 
necessary to make any further iuquiry in  regard to the ad-  
ministration of the personal estate of the intestate, as  the 
reference for a n  account seems to have been made mainly 
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with the view of aiding the court in determining upon the 
question of fraud. 

We are of the opinion the defendant must be declared to 
be a trustee for W. A. WiIliams, 0. G. Williams, M. E. Wil- 
liams, and M. 0. Williams, and that he shall make a deed 
in fee simple to each of them for one undivided eighth part 
of all the lands purchased by him at the sheriff's sale under 
his execution agaiust the heirs of OEa Williams, deceased. 
And inastnucl~ as the note of one hundred and thirteen 
dollars given by S. B. Williams to the defendant James W. 
Williams has not been paid, and that he is dead and his in- 
terest in  the land, to-wit, the portion agreed to be conveyed 
to him by the defendant, lias descended to his brothers a d  
sisters and the heirs of A .  L. Williams, i t  is declared thab 
the said debt shall be a charge on the interest so descended, 
and if upon sale thereof, i t  shall be suficient to satisfy said 
debt with interest thereon, then it shaII be a lien on the 
land herein decreed to be conveyed to the plaintiffs, W. A. 
Williams, 0. G. Williams, M. E. Williams, and M. 0. Wil- 
liams, and i t  is adjudged the defendant James W. Williams, 
be taxed with the costs. 

The suit is retained for further directions. 
PER CURIAM. Judgment accordingly. 

IV. A. BARRETT and otheix v. J. 11. HENRY and others. 

Referer~ce and Referee. 

1. Upon a consent reference to  try a cause, the ques t i~n  as co whether 
all the issues raised by the pleadings are to be considered, depends 
upon the extent of the agreement of the parties, and being a matter of 
fact, the finding of the court below is conelusive. 

31 
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2. Whatever may be the scope or characte~ of such reference, an appeal 
will not lie from an order of re-reference. 

3. Distinction between a reference to  state an  account prepwatory to 
trial, and the trial of a cause by a referee under the Code, pointetl out 
by RUFFIX, J. 

(Remming v. RoEerts, 77 N. C., 413; Mebane v. Mebnne, 60 N. C.. 34, cited 
and approved.) 

A P ~ E X L  from an order made at  Fall Term, 1880,of ARSON 
Superior Court, by Avery, J. 

The plaintiffs allege that in 1849 Joel Rushing, the intes- 
tate of the defendant, Henry, was appointed the guardian 
of the fernale plaintiffs, Emeline P. Williams and Margaret 
Ann Broadaway, a ~ ~ d  took into his possessiou their estate 
which came to them from their deceased father, and died 
without having accounted to them therefor, and the prayer 
of the complaint is far an account now to be taken. The 
defendant Henry substantially admits the guardianship, 
but avers that his intestate settled with the plaintif% in his 
lifetime, a n d  died without owing them anything, That 
s iwe  111s appoi~trncnt  as administrator, the said defendant 
and the plaintiffs, Rarrett and wife, agreed to refer all mat- 
tern of controversy, growing out of such guardianship of his 
intestate, to the final award of three arbitrators, w110, after 
an  examination into all the facts, submitted an award ill 
writjng, vrhere'oy they charged the estate of his said intes- 
tate with the sum of $427.00 as still due to the plaintiff; 
Emeline P. This sum the defendant paid to said plaintiff 
and her husbnnd, on the 213t of November, 1874, and took 
their receipt in writing therefor, with the distinct verbal 
agreement that it was given in full satisfaction of all her 
demands against the estate of his intestate. The  defendant 
also set u p  a counterclaim amounting to several hundred 
dollars as due the estate of his intestate for board and nec- 
essaries furnished the plaintiffs, which was denied in their 
reply. 
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At spring tern:, 1879, the court made the following order : 
" By consent this cause is referred to the clerk of this court, 
to take and state an  account between the parties and report 
to the itext term." 

The clerk proceeded under the order to take the account 
eonfining i t  by consent to the ciailn of Nrs. Barrett. The 
defendant offered in evidence the written award of the ar- 
bitrators, and the receipt of the plaintiffs for the money 
paid t l~ern thereunder. which the clerk rejected npon the 
ground that having agreed to the reference the defendant 
was precluded from setting up the previous settlement. In 
his report, the clerk finds tile amount due the plantiffs to 
be $462.20. and gave judgment therefor, to which the de- 
fendant took several exceptions, and amongst them to the 
refusal of the clerk to hear the evidence of his settlement 
with the plaintiffs. 

A t  fall term, 1580, the court made the following order : 
" This cause coming on to be heard upon the report of the 
referee, and it being conceded by counsel that i t  was a ref- 
erence by consent of parties, i t  is ordered by the court on 
tnotion of defendant's counsel that the case be re-referred to 
tht. clerk, with instructions to hear testimony upon all issues 
raised by the pleadings and make his report to the next 
term." From this order the plaintit& appealed. 

i3fessrs. Battle & Mordecai and J. A. Locklzart, for plaintiffs. 
M e s s s  &ong and Pemberton, for defendant. 

RUFFIN, J. I t  is not to be denied that some confusion, 
as well as some conffict of authority, has arisen from a 
failure at  times to observe properly the distinction which 
exists between a mere reference to state an account, as a 
step preparatory to the trial of a cause, and a trial of the 
cause by a referee under the provisions of the code. 

Ordinarily when an  action for an account is entertained 
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bj the  court, the  first th ing  to be done, after the parties a n d  
pleadings are before the  court, is, to determine t l ~ e  question 
whether the plaintiff' is entitled to a decree for an  account. 
If the defendaut admitting his liability submits to the  cle- 
cree, then i t  passes as a matter of cftnrse, but if Ile disputes 
his liability or the  plai:itif3"s right to have the account, an  
issue is raised which must be settied before auy  decree cau 
be made, and a t  this stage of the  case nothing beyond tlie 
mere right to have the nccouut, is considered. If tlic isque 
thus  raised should go to the  full extent of the plailitiff's de- 
mand ,  and i t  should be found for the  defendant, that, puts 
a n  end to the  controversy. Ba t  if i t  should o111y partially 
afTect the  plaintiff's demand, o r  should be found for tile 
plaintiff, then the decree is renclercd, and  having thus  es- 
tablished the plaintiff's r ight to some relief, a leferenc e to a 
com~nisssionel~ as tlle servant of the court to state an ac-  
count is generally made, as the most convenier~t mode of 
preparing the cause for a hearing by the  chancellor. 

After the decree quod romprdet, wilether made up011 the 
:ubmission of the  defendant or the  adverse finding of the  
Issue, the  court having a regard for the order'ly sequenre of 
pleading, will not permit the  defendant again to raise t l ~ e  
question as to 11is liability to account with the plaiutiff, but 
will restrict his defences to s ~ l c h  matters as pertain to t l ~ e  
account, and may be heard upon exceptions to it. 

Upon the coming in  of the commissioner's report, t h e  
court will hear the  exceptions of the parties, if any,  and  
modify it, or not, according to its judgment of the  merits of 
the  case; and  if no  exception should be taken, the court in  
its own discretion may modify it, or even set i t  aside, and  
direct a new account to be taken if deeming i t  just to either 
party to do so, a n d  from the exercise of this discretion no 
appeal will lie. 

This however is all a matter of practice which always ob- 
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tained in  our courts before we had any Code of Civil Pro- 

for jts more convenient hearing by the court. But  the Code 
provides three modes for the t ~ i n l  of causes, one of them be- 
ing a trial by a referee of all, or. any, of the issues i n  the ac- 
tion, whether of fact or of law, upon the written conser~t of 
the parties. C. C. P., § 244. To  a reference such as this 
there is no limit except the will of the parties thernselvrs. 
If they so agree the referee may try, as well, those issues 
which lie a t  tile foundation of the plaintiff's right to have 
relief, as those which ascertain and fix its extent, and i n  
such a case, nothing is prcsuiued to be waived (except the 
r i gh t  of a trial by a jury) and no estoppel attaches to any  
of the issues involved. 

If the whole cause be referred, the referee acts for the 
time with the combined powers of both judge and  jury, 
and as to the facts his finding has the force and effect of a 
special verdict, subject however to the right of either party, 
on notice to move the court, to review his report, or to set i t  
aside, modify, .or confirm it. 

The consent of a party once givec to such a mode of trial 
of the cause, or any part thereof, cannot be recalled, and  
should the judge see proper to set aside a report and for any  
purpose recommit the  trial to the same referee, his action 
will afford no ground for an exception to either party. 
Flemming v. Robe~ts, 77 N. C., 415. 

Thus  we see that  whatever the character of the reference 
in this case mzy h v e  beet], the order of the  judge recom- 
mitting the cause to the clerk was not the subject of a n  
appeal. 

Whether the instruction to the referee to hear testimony 
up011 w71 the issues was erroneous, or not, depends upon the  
extent of the original agreement of the parties, and that  
seems to have been the point of contention in  t he  court be- 
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low, and being a pure matter of fact the judge's determina- 
tion of i t  is final. 

As we understsnd it, His Houor found it t o  be true that 
the consent of the parties contemplated a trial by the referee 
of all the issues in the action, and this being so, the excep- 
tion of the defendant to the refuzal of the referee to hear 
the evidence tendered by him as to the alleged settlement 
by the arbitrators, and the receipt Isy the plaintiffs of the 
a n ~ o u n t  in  full sati5faction of their demand, was properly 
sustained, and the only way to correct i t  vr7as the one taken, 
to recommit the cause to the referee wi th  the instructions 
given-the ronsent of the p,wasties though not ir; writing 
being entered of record and still operaiing to bind them to 
a trial by the referee, according to their original intention. 

Bod even if His  Honor had found otherwise as to the 
intent of the parties, and the scope of the original order of 
reference, i t  seems that  rather than the defendant should be 
precluded from establishing his main deferxe, justice would 
have dictated the setting aside, not only of the commission- 
ers' report, but the order of reference itself-it being perfectly 
manifest that the defendant was surprised by the construc- 
tion attempted to be given to it. 

An ordinary order of reference to state a n  account is but 
an interlocutory order, and as such may be modified ac- 
cording to tbe exigencies of the case or vacated entire!y if 
its enforcement should prove to be inequitable. Hebane v. 
dfebnne, 80 N. C., 34. 

No error. Affirmed. 
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6. R. TRULL and others v. POLLY RICE and others. 

Partition among Tenants in Common, 

Phintiffs nsk for sale of land for partition, defendants insist that actual 
partition would be more aclvanthgeous ; the tract co~ltiiins one  hu!rd:.ecZ 
and forty acres ellc~~mberecl with a, dower iuterest, ouly fifty of which 
are fit for cultivation, but much worn and wasted ; the supply of nood 
is insllffieicnt for all the tensnts of whom t l m c  are wsen in number, 
and  one of the share5 to I ) ( .  sub  t l X k c l  into cewn oLlrers if actr~al par- 

-tition be made, which witnesses testify would be sn injury to all:  
Held, that the decree for sale was proper. 

PROCEEDING for partition coinrnenced in the Probate 
Court of BUNCOMBE County and heard by cor~sent at Cham- 
bers on August 12tl1, 1881, before Gudgcr, J. 

The defendants appealcd from the judgment rendered. 

~Wcssrs. Reade, Basbee & Busbw and C. A. Moore, for plaintiffs. 
S o  counsel for defendants. 

RUFFIN, J. Tbe  plairntiffs in  their petition ask for the 
sale of a certain tract of land owned by the defendants aud 
$hemselves as tenants in  conznlon, for the purposes of par- 
tition. 

The defendants, admitting the tenaalcy in common, re- 
sist a sale upon the ground that  it  is not necessary, anti thnt 
a n  actual partition of the land would be more advan!,a.geous 
to the parties interested. 

The judge in the courk below decreed a sale to be made, 
a n d  the question is, was he justified in this, upon the case 
as presented by the proofs taker1 i n  the muse  P 

I n  support of their case, the plaintiffs irltroduced about a 
dozen witnesses, all of whom say they are disinterested i n  
&he matter, and know the premises, and according to whose 
testimony the facts of the case are as follows: 



228 I N  THE SUPREME COURT. 

The tract is composed of about one hundred and forty acres, 
subject to the dower, as to one-third, of the widow of the an- 
cestor of the present owners. The land is what is called 
coze land, hroken, steep, and rocky. I n  all some fifty acres 
are fit for cultivation, and of these nearly three-fourths are 
much worn and wasted. The wood upon the premises 1s 

barely suGcient to serve one family, and if divided would 
not serve them all for one year. There are but two small 
streams upon the land so situated that i n  case of a partitiora 
of the lands a larger number of the lots would be wl~olly 
without water. As one t ~ a c t ,  it now hardly atnounts to a good 
farm, and if divided, it would be worthless i n  a measure. 
There were originally seven tenants in common, but olle 
has died leaving seven heirs, so that the land in case of 
actual partition would have to be divided into seven lots, 
and one of the lots subdivided into seven other shares. The  
defendant, Polly Rice, owns one full share in  h e r  own 
right, and, as the widow of William Rice who pulrchased of 
another tenant, is entitled to doaer  in one-seventh. The  
other defendants are her children and the heirs of the said 
William, and entitled to the share so purchased by him,  
subject to their mother's said right of don-er. The defend- 
an t ,  Polly Rice, and her  chi!dreu have been i c  the actual 
occupancy of a portioii of the land for several years, and  
have built a srnall cabin upon it, arid enclosed about two 
acres with an indifferent fence. The cabin and fei~ce were 
built of timber cut upon the premises, and most of the ex- 
pense incurred in making the improvements was defrayed 
by selling timber froin the lend, The portion occupied by 
the defendants is much the better portion of the lancJ., and 
indeed almost the only portion outside of the  dawer fit for 
cultivation. Each witness gave it as liis deliberate opinion, 
thet the land could not be divided into seven parts without 
doing great injury to all, and to assign to the defendants 
their two shares wo~ald so affect the value af the residue of 
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the land, as to make it impossible to sell it for anything of 
value, or to make an eqllitable partition of i t  atnongst the 
other tenants in  comtnon. 

I t  would seem that a mere statement of the facts of the 
case is  sufficient to justify the course taken by His  Honor i n  
ordering a. sale of the lands. The law gives to each tenant 
in  common the right to have a division of the lands, and 
imposes on those who would have i t  sold the burden of 
showing that their interests would be better subserved by 
a sale, and that no injury would be itiflicted upon nny of 
the other parties interested. But like every other right 
recognized by the law, this one of a partition, belonging to 
each of the tenants in common, must be so used as cot  to 
injure another. 

Whenever the court sees plainly that  the common good 
of all will be promoted by a salt., the individual right or 
interest must yield to it ,  and one can hardly conceive of a 
case more urgently demanding a sale than the present one. 

No error. Affirmed. 

Cloud upon Title- l V k n ~  cquifg will reliece. 

I n  an action to rcnlovc a cloud rip011 titla, to I:i,~tl, tlrc p1:li:rtifl' :Lilis for  
thc  cn~icell:iti,~n of a ciec~tl, nliiclr in liis c:onip!:ti~~t I I ~ :  nl1:agt.s to l ) c x  roitl 
on its face becau;e of tile unct?~Txii~ tIt:ic~.ipt:oir of the 1n1:tl t111.rtti11 con- 
taii:ecl, it was hsld that  where the il1cg:llity o f  the i l ~ - t r r ~ r n ? ~ ~ t  (:oII.- 
1,l;lineil of appears as all gci? by p1::intifi; a conrt of eq11it.y trill not 
take cognizance of the case, but iliimiss the  action; i t  will not  t1ccl:trc 
tha t  to be a void deed which upon its fme  is no deed. 

CONTROVERSY without action under the  Code § 315 heard 
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a t  Chambers on the 20th of September, 1881, in  a case yend- 
ing in  WAKE Superior Court, before Gilmer, J. 

T h e  avowed purpose of this action is to remove an 
alleged cloud upon the title to a certain lot of land, in the 
city of Raleigh, owned by the plaintiff. In his comp!aint 
hk states that in  the year 18-19, Mrs. &lar im Hardie, bzing 
then the rightful owner of the lot in question, undertook to 
convey the same to one George Hardie in  t r u ~ t  for the eole 
and separate use of her duugl~ter, d u n  Eliza Macy, and her 
children who are the defendants, but that  the deed then 
made is void on its face because of the uncertain description 
of the land therein contained, That  the said Mrs. Iitwdie 
afterwards, to wic, in the year 1862, made an effectual eon- 
veyance of t l ~ e  salne land to Fendt and Hesselbach under  
whom the plaintiff claims by mesue conveyances and sale 
under execution. The prayer of the complaint is that the 
first deed from Mrs. Hardie to her daughter and chiidre11 
be declared void, and the defendants decreed to have no 
title to the lot by reason of its insufficient and uncertain 
description of the land. There was no answer filed for the 
clefentianls, but an appearance rnade for them by a n  attor- 
ney who, together with the attorney of the plaintiff, made 
a statement of the facts as to the situation cf the lot, and 
the conduct and illtention of Mrs. Hardie with reference 
thereto, and submitted the same, as a case agreed, to the 
judge presiding in the court below, who held the deed u:ider 
which the defendauts claim to be ineffectual to pass any 
title, and declared the same to be no cloud upon the title uf 
the piaintig, from which judgment the defendants appealed. 

Mess~s. Reade, Busbee & Ru,sbee, for plaintiff. 
Messrs. nlerrimon & Fuller and G.  H. Snow, for defendants, 

RUPFIN, J., after stating the case. A question of juris- 
diction meets us at  the very outset of this case. The  plain- 
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tiff alleges that  the deed under which the  defendarlts claim 
and against which he sesks relief, is absolutely void for un- 
certainty upon its faze. Ought then a court of equity to 
take cognizance of the cause and undertake to qciet the 
plaintiff's fears, when upon his own showing they are utterly 
groundless and  idle "7 

The courts of equity in the exercise of what is called 
" preventive or protective justice," have been long nccue- 
to~neil to relieve against deeds or other iiistruments, which 
i t  is feared may be used vexatiously and injuriously at some 
f~ l ture  day, when the evidence to i~npeach them may be lost, 
and against such as may presently operate as clouds upon 
the title of others, and cause their t rac  interests to be sus- 
pected. 

But to justify the interposition of 'Ile court for any  such 
purpose, the difficulty complained of must appear to exist, 
arid the cloud sought to be removed, present, at least, some 
sembl:~nc.e of validity. Otherwise the court will not iuter- 
pose, since to do so, wculcl be to eng~tge in the vain effort of 
giving relief to one who cannot possibly be injured. Ac- 
eordir~gly we find it said in 1 Story's Eq. Jur.  $ '700 a., that 
when the illegality of the instrument c o ~ p l a i n e d  of ap- 
pears upon its face, so that its nullity cml admit of no doubt, 
i t  is the established rule of the courl not to cse its authority 
to order its cancellation, for in such a case there can be no 
danger that  the lapse of time may deprive the party of his. 
full means of defence, nor can i t  in  any *just sense be said 
that  a paper can cast a cloud upon his title or diminish its 
security. To the same effect are the decisions of courts in 
the Follow cases : Scott v. Onderdonk, 14 N. Y. 9; Cox v. Chft, 
2 Cornstock (N. Y.) 11 S ; Pierr.ott v. Elliott, 6 Peters 05; Gamble 
xT. Loop, 14 Wis. 466 ; I3ead v. James, 13 Wis. 641 ; and Fcwn- 
kunz v. Cmpbcll, 34 N. Y. 480. 

These cases all go upon the idea that the court will not 
engage in a ~ o s k  of supererogation, by declaring that to be 
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a void deed, which upon its face, is no deed, and of no greater 
consequence than a blank piece of paper. 

So it  is in  this cast.. The  plaintiff's own allc-gutioins fur- 
nish a complete answer to his darnand for relief? for if they 
be true, he has a perfect defence, r~~anifested by the very 
deed under which his adversar i~s  cle.i~n the land, and as 
lasting in its nature as that deed itself; and a decree of t t ~ i s  
court, declaring that  deed to be void, can render i t  no more 
inoperative than it  now is, according to the ~t~ntelnent  made 
in the complaint. 

We u s  of the opf~iion, therefore, that the plaintiff's action 
must be dismissed, and accordingly do so adjudge. 

But as the defendants Feem to insist upon the validity of 
hhe deed, lest we may mis!ead them, or prejudice the plain- 
tiff, we declare our jcdgtnent to be founded solely upon a 
consideration of the complaiot, and 12ot of the cause upon 
its merits. 

Let the plaintiE's action be dismissed. 
PER .GJRIAX. Action dismissed. 

8. H. RUSBEE v. JULIUS 1,EWIS rtncl others. 

Cloud upon Title-Tux Title. 

'1. AII action lo remove a elor~d upon tille to lxntl wiil not be e11tert:linetl 
m e r t l y  to :ii?'ortl p~,otc,ctive ~clief,  v.lit.re the: pl;iil~tiK is 11t1der IIO clisa- 
biiitg !o  b r i ~ ~ g  sr~it to test t l ~ c  cit~catio:~ of tith. (Srlggtvtiot~ r.3 to the 
~ I ~ I I I I I ~ I .  ~f plititl tiff's IW~ITSP.  an11 :I rwie:v of ~ ~ t t i i o ~ ~ i t i e  by REFPIS, 
J., to tlle ef~ytsct flint ndirw :I oillit1 l e p l  ol)j!>ctio!l is apparent upon the 
face of proce~xli~~gp, &c., there is no sueh cloud up011 the title as equity 
will remove. See prececliug case.) 

2.  The tax title in this case is a nuliity unless all the requirements of the 
,nnlced power conferred by law upon the omcer selling the land, mcze 
,complied with, 
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COKTROVEKSY witliou't action under the Code, section 315, 
heard a t  Fall Term, 1881, of WAKE Superior Court, before 
Gilm er, J. 

Tlie plaintiff a1)pe~led from the judglnel:t of the court 
below. 

Hessrs. Beade, Busbee &. Busbee, for plaintiir. 
No counsel for defenclal~ts. 

RUFFPN, 3. The object of this action i's to l1a7e d&laredl 
void a tax title to certain real property situsted in  the  city 
of Raleigh, acquired by the city, and  which the  plaintiff 
contends i s  operating as a cloud upon his better title. 

The  casc was plut l r ~ t c  the s l ~ a p ~  of a controversy without 
action,and the following are tlw fact8 upon which it  is said1 
to tiei)eud : 

In 4863 one H. Fendt, then owning the lrnd which is 
the subject of controrersy, conveyed the same to one Ellet: 
in trust for the sole 2nd separate use of Mrs. C. A. Fend6 
and  her ci~ildren, and in the event of her death, in  the life- 
t ime of hea husband (the said H. Feud;) then. in trust for 
h im.  

The  land consisted of t a o  parcels (parts of lot No. 115; 
and  of lot No. 116) and was listed for taxes due the city, for 
the  years 1877, 18'78 end 1879, i n  the name of Mrs. C. A. 
Fendt, and in August, 1880, the taxes being unpaid, the 
collector sold one of tile parcels for the taxes due  on both, 
when the city became the purchaser. I n  1881, the other 
parcel was sold for the unpaid taxes of 1880, and  the city 
was again the parchaser-notice of both sales being served 
i n  writing upon Mrs. Pendt and  her I~usband. 

Mrs. Fendt  died i u  Aprii, 1881, leaving her  husband sur- 
viving,and in May following, the trustee conveyed tile land 
to ! ~ i m  i n  fee, and  since then i t  has been sold under exes 
cution against him, and? the plaintiff became the  p~~rchase r .  
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H e  has sold the land to the defendants, Lewis and West,, 
who decline to pay the purchase money on account of the 
outstanding deed held by the city. The plaintiff insists 
that the collector's sale of the first lot was void, because i t  
included the taxes assessed against both the lots, whereas 
each should have borne its own burden ; and further, t l ~ a t  
inasn~uch as Mrs. Fendt had but a life estate in  the land, a 
sale for taxes, assessed i11 her name, could not affect the in- 
terests of those in remainder. 

For them reasoris principally, thoagh other irregularities 
in  the sale are suggested, the plaintiff asks that the sale to 
the  city may be declared void, and the deed decreed to be 
cancelled, so that it may no longer throw a cloud upon his 
title, and prevent his being paid the purchase money agreed 
to  be givea him for the land. 

There seems to US to be two sufficient reasons why the 
plaintiff cannot have tlle relief he demands in  the present 
controversy. 

In  the first place, a court of equity will never interpore 
its jurisdiction in the way of a mere protective relief, when 
the party has an  adequate and effectual remedy at law, and 
is so circumstanced as to be able to assert it, but will rather 
leave him to seek his redress in that forum, except in some 
states where they have statutes expressly permitting i t  to 
be done. There can be found no instance, we confidently 
believe, in  which a court bas ever entertained a bill to re- 
move a cloud from the title of a person, who was himself 
out  of possession, or in  a condition to contest the question as 
to the superiority of title in a court of law. The  disability 
to sue, and the danger and inconvenience resuiting there- 
from lie at the very foundation of the jurisdiction of the 
court in sucll cases, and the court will no more interpose 
i n  the behalf of one who can sue, and will not, than i t  will 
stay t,he statute of limitations for one who knows the dan- 
ger resulting from the lapse of time, and yet delays. 
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I n  the present case the plaintiff has free access to a court 
of law. If his vendees refuse to pay the purchase money 
for the land, let him implead them, and test the question as 
to the sufficiency of the title convcyed to them, and if 
such be the desire of the parties, let the city come in  by way 
of interpleader, so that it, too, may be bound by the judg- 
ment. But let us not introduce confusion and inconsistency 
into the administration of the law, by giving to one under 
20 sort of incapacity to sue, the benefit of a remedy which 
was intended for those laboring under such disability, and 
only given because otherwise they would be wholly without 
any relief. 

The other obstacle in the way of granting the relief sought 
is the principle declared at  this term in the case between 
this same plaintiff and Macy and others, that a court of 
equity will not take jurisdiction of a n  action to remove a 
claim upon the ground of its being a cloud upon the title of 
another, when the claim is based upon a deed alleged in  the 
con~plaint to be void upon its face, since if i t  really be so, 
the party has always a t  hand a certain defence against the 
deed whenever i t  may be urged against him. 

The  same principle applies to a case like the present, for 
though i t  be true that the collector's deed to the city, may 
as a mere formal instrument be free of any apparent defect, 
i t  is still but one link in a chain of title, which chain must 
be developed in all its parts before any advantage can I . J ~  
derived under i t ;  and whenever that is undertake11 to be 
done, the very defects in the proceedings upon which the 
plaintiff now asserts its invalidity, must be disclosed, and 
render harmless the claim of the city, if in fact they exist 
and are of such legal consequence as the plaintiff alleges. 

The tax title acquired by the city is a nullity, unless all 
the requirements of the naked power conferred upon the  
officer werestrictly complied with. There is no presumption 
in its favor, but  the burden of pro~rincr w r h  rnmnliance 
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mill rest upon the city whenever i t  shall seek to establish 
its claim, and this it can never do, provided the facts and 
the l a w  of t l ~ e  c x e  be truly averred by the philitiff Limself. 
Authorities in  support of this position are not wanting. Ill 

the case of Earnham v. Campbell, 34 N. Y., 480, the court of 
ttppeals of that state refused to entertain an action to remove 
a cloud from title where a sl~eriff having an execution against 
one inan sold aild couveyed the  property of another, upon 
the ground that an investigation of the record would disclose 
the matter and take away all pretence of title through 
the sherifY1s deed. I n  Ward v. Dewey, 16 N. Y., 519, the 
same court declared that a mortgage executed by one tenant 
in common of a whole farm did not constitute a cloud upon 
the title of his to-tenant, because the very moment i t  was 
iuvestigated the true state of the title would be discovered. 
And in Von Doren v. The Mayor of New York, 9 Paige 388, 
i t  is said that wl~ere a valid legal objection is to be seen upon 
the face of the proceedings, through which the adverse 
party can alone claim title to the complainant's land, there 
is not such a cloud upon his title as will authoriee him to 
apply to a court of chancery to set aside the proceedings, 
" for, " said CHANCELLOR WALWORTH, " that  can never be 
considered a legal cloud which cannot for a inornent obstruct 
the unaided rays of legal science when they are brought to 
bear upon the supposed obscurity." 

Relying upon these authorities, and upon what seems to 
us to be the only proper, logical conclusion in  such a case, 
we dismiss the action ; and this notwithstanding i t  comm 
before us as a controversy without action, for the parties 
cannot by their consent, confer jurisdiction upon the court. 

PER CTJRIAM. Action dismissed. 
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H. K. RHEA v. R. 11. DEAVElt. 

Anpeaching Evidence- Con version-Issues- Judge's Charge. 

1. Defentlaut moved for a continuance on account of the absence of a 
witness, and in his affidavit stntccl what he expected to prove by the 
witness; and to avoid a postponen~ent of the trial the parties agreed 
that the affidavit should be read in evidence and have the same effect, 
as if the fact stated was sworn to by the witness in open court, subject 
however, to plaintiff's right to contradict or explain ; Held, that testi- 
mony was properly received to contradict the statonlent made in the 
affidavit, (the statement being upon the material issue involved, and. 
not relating to collateral matters). 

2. In an action for damages for the conversion of personal property, it 
is not error in the court to  restrict the issues to an inquiry into the 
plaintiff's title, the act of conversion, and the injury ; under which 
issues all legitimate defences to the action are susceptible of proof. 

8. Noris it error to refuse to charge that the immediate right of posses- 
siorl is not in the plaintiR, where the evidence tended to show that the 
property was used by another with the permission of plaintiff, and not 
as bailee. 

( State v. Patterson, 2 Ired., 346 ; State v. McQueen, 1 Jones, 177 ; .Tones 
v. Jones, SO N. C., 246 ; Glover v. Riddick, 11 Ired. 552 ; Cawaway v. 
Burbank, 1 Dev., 306; Hare v. Pearson, 4 Ired. 76; Andeerson v. 
~ ! ~ ~ ~ b ~ ~ t  Co., 64 N. C., 399 ; Willey  v. Gatling, 70 N. C.,  410 ; Jac7cson 
v. Com'rs., 76 N. C., 282, cited and approved.) 

CIVIL ACTION tried at Fall Term, 1881, of BUNCOMBE SU- 
perior Court, before McKoy, J. 

Verdict and judgment for plaintiff, appeal by defendant. 

Jfessrs. 15. A. Moore and Reade, Busbee & Busbee, for plaintiff. 
Messrs. J. H. and A. S. Mewimon, for defendant. 

SMITH, C. J. The plaintiff in his complaint alleges him- 
self to be the owner and in possession of a certain black 
mare mule before and up to May 2nd, 1865, when the de- 

22 
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fendant coming into poswssion converted and disposed of 
her to his own use, estimaking his damages for the wrongful 
act at five hundred dollars. The defendant averriqg hie 
v a n t  of knowledge or information sufficient to form a belief 
i n  regard to the plaintiff's title, denies the act of conversion 
imputed to him. The issues extracted from the pleadings 
were submitted to the jury as follows: 

1. Was the plaintiff the owner of  and entitled to the mule 
described in the complaint a t  the time of the taking, and 
was she converted by the dgfenclant? and 

2. B o w  much darnage is the plaintiff entitled to recover 
for t71e conversion ? 

Several substituted issues were proposed by the defendant 
which are set out in  the record and wllich the court deemed 
unnecessary, as all the legitimate defences to the action were 
snsceptibie of proof under those which had bee11 prepared. 
The defendant asked a continuance for the absence of cer- 
tai11 tvitnlesses, and  stated in his affidavit that he  expected 
to show by them that he was not present when the mule 
m s  taken, and took no part and rendered no aid to those 
who did take her. To avoid the postponement of the triaI 
an  agrceruent was entered irlto between the parties that  the 
aEdavit  should be read in evidence and have the same bf- 
fect as if the fact stated was sworn to by the witness in open 
court, subject l~oweves to a rigllt reserved to the plaintifT to 
cont~adict or explain the testimony, as if the witness had 
been exami ued personally. 

At the trial before the jury tile defendant offered this con- 
ceded statement in  evidence and thereupon the plaintiff in- 
troduced hi~nself as a witness, aud after objection for that 
no opportuuity had been ofTered the absent witness for ex- 
planation, was allowed to testify that time witness had stated 
to the plaintiff on several occasions that the defendant did 
take the mule, and this evidence was received for the pur- 



OGTOBEB TERM, 1881. 339 

pose of discrediting the statement read. This is the first 
exception we propose to consider : 

1. The rulc of practice wlierc an application is made for 
a continuance on account of absent witnesses ancl tbe  evi- 
dence they are expected to give is recited in  the affidavit, is 
to require the other party insisting on a trial to admi t  the  
facts tllus stated, and n o t  merely that the wilnesses if present 
would thus testify; and td:ei? no rebutting or irnpeaclling 
testimony is admissible. But the  parties have made a spe- 

arrangemeut in  this case, exposing the testimony to 
contradiction arid diceredit, ar.d the defendant cannot corn- 
plain of the manner in which this reserved right is exer. 
cised. Tbe objection pressed here is tllat conflicting state- 
ments, before or since made by R witness, cannot be received 
to impeach his testimoliy under oath unless he  is himself 
first iiitrrrogated on  tllc subject, and his memory refreshed 
that ho may explain or dcay tile impu!ed declarations. 
The objection rests uyori a misconception of the well settled 
rule of eviclerirc as to t he  stdruissibllity of contradictory 
statemenis impeaching the t ruth or memory of the witness, 
by not distinguishing between such as relate to collateral. 
niatters and snch as hear directly upon a tnaterial issue. 
I n  the latter case it  is not rtecesnry to malie a preliminary 
iuquiry of the witness as to w h a t  he may have before said, 
and the impeaching testimony may be introduced without 
the inquiry. The  cases cited for tlle appe!!ee are so direct 
and full that further discussion is useless. State v. Patterson, 
2 Ired., 346 ; State v. NeQueen, 1 Jones, 177 ; Jones v. Jones, 
SO N. C., 246. 

2. The  additional or substituted issues proposed were 
needless arid there was no error i n  disallowing them. Those 
submitted involved an  inquiry into the plaintiff's title, the  
alleged act of conversion, and the resultant injury. These 
are the substantial elements of the controversy, and  they 
mere presented to the jury with instructions as to the proof 
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required of the plaintiff to maintain his action. The court 
explained that title and possession must both be in the 
plaintiff, and the defendant must have been an  actor in  the 
taking and conversion, directly, or in  aid of others, before 
a recovery can be had, and thus every defence was open to 
the appellant. The ruling rests upon ample authority, 

"A conversion,"rernarks Mr. Greenleaf, "consists either in 
bile appropriation of the thing to the party's own use and 
beneficial enjoyment, or in  its destruction, or in exercising 
dominion over it, in exclusion or defiance of the plaintiff's 
r ight ;  or in  withholding the possession from the plaintiff 
under zt claim of title inconsistent with his own," 2 Greenl. 
E r i .  $642. And it may be added, all who participated in 
the act are equally liable. Tbis definition is adopted as a 
correct statement of the law in  Glover v. Riddick, 11 Ired. 
582, as i t  had been previously recognized i n  Carruway v. 
Burbuvlk, 1 Dev. 306, and Ilare v. Pearson, 4 Ired. 76, cited in 
the argument of Mr. Busbee. 

3. The remaining exception is to the refusal to charge the 
jury that if they believed the testimony of the plaintiff, the 
immediate right of possession was in one Sawyer, and not 
in  the plaintiff, a t  the time of the wrongful act. As aflect- 
iug  the credit of the witness, and the supposed repug- 
nancy of his to the testimony of other witnesses, the instruc- 
tion was properly withlaeld, and it  would have been error 
to give it, as has been repeatedly declared by this court. 
Anderson v. The C. J? St. Hont Go. 64 N .  Co. 399 ; Willey v. 
Gntling, 70 N. C. 410 ; Jucksm v. Commissioners of Green Go., 
76 N.  C. 282. I n  TVilley v. Gntling, READE, J., saps the 
proper direction to the jury is that they "should consider 
all the evidence qfered on both sides, and find the fact according 
to their convictions." 

But if the proposed instruction be applied Bo the facts tes- 
tified and not to the credibility of the witness, i t  should not 
have been given. The evidence of the plaintiff was that 
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Sawyer with his family lived on plaintiff's farm and had 
supervision of i t ;  that he had let Sawyer work the mule 
that  spring to make a crop ; that he worked her the week 
i n  which she had been carried away ; he  was to have a mule 
or horse to work that year, and had worked her ;  the plain- 
tiff sometimes used the rnulein hauling and she was brought 
to his stable and there fed. 

This testimony does not show a special property in  Saw- 
yer, a s  bailee, inconsistent with a legal possession and right 
of possession iu the  lai in tiff. The use by Sawyer was per- 
missive and at  the will of the plaintiff so far ashis testimony 
goes, and while the entireevidence was left to the jury under 
proper directions to guide them in passing upon the issues, 
i t  would have been an error to give the specific effect to the 
plaintiff's testirnony demanded in the refused instruction. 
The  jury were free to make the deduction favoring the de- 
fendant's construction of the plaintiff's testimony, and 
while this liberty allowed the jury rnay itself be question- 
able, i t  certainly furnishes no just muse of complaint to the 
defendant. 

There is no error and the judgment must be affirmed, a d  
i t  is so ordered. 

No error. Affirmed. 

COXNISSIONERS OF E'ORSYTH v. W. A. LEXLY and others. 

Production o j  Books and Papers- Usury-Remod qf Cause 
- Ti-id-Appeal. 

3. Where an a~lministrato~ of an agent for negotiating and applying 
proceeds of eoiinty bonds, is sought to he examined under sections 332 
-341 of the Code, and such aclministrator as bank cashier kept his 
intestate's a@counts, an srcler to produce the books of the bank, 



542 I N  T H E  SUPREME COURT 

ant1 also such bonds as belong Oo the intest~te ,  or mePe fot~ncl among 
his effects after his death, aside from pre-existing provisions of law, is 
regular and proper under section 331 of the Code. 

2.  As such books and bonds are sufficiently described in the order, they 
in~rst be produced, notwithstanding any vagueness ill the description 
of other documents, ant1 the aclrniulscrator may then defend himself 
against any further enfarcemeut of the order. 

3. The imputation of an attempt to charge usarious interest will not 
a x r a n t  the withholding information of Eacti for a cnrrect account. 
and settlement of a. fund. 

4. Pending the removal of a cause Prom one mnrrty t o  another and be- 
fore a deposit of the transcript, it is oompetent for the clerk of the 
former county to take the esaminat io~~ of parties uncler both the Re- 
riaetl Code ch. 31 872 anilthe Code of Civil Proceclure $332-341,--COP 
rr.cting the intimation in  St~tlwZwich; v. Bmdnax,  8.3 N. C .  401. 

5. Although or,linarily questions arising and decided during the examin- 
ation of a witness cannot be singled oat and the exception made the 
snl~jrct of a separate appeal, yet such appeal may be sustained when 
a party is deprived of imporhnt testimony, end tlw action notwith- 
standings~ich appeal may proceed to full preparation for the trial. 

( ~ ~ u s f i c e  v. Hnizh, 83 N. C., 8, citedacd approved, and SErudwiek v. Brad- 
tutx, 16. 401, corrected.) 

APPEAL from the rnliag of the clerk, heard at (%ambers 
a t  Fall Term, 1880, of D ~ v r ~ s o s  Superior Court, before 
Ilklioy, J. 

Defendan tsappealed from thejudgmsnt  of the court below. 

ilfessrs. Merrimon &. l i i t l h ,  for plaintiffs. 
i7fessrs. J. M .  Glemerlt arid J. IlL McC'orkle, for defendants. 

SMITH, C. J. The  justices of the county court of Forsytlm 
a t  the term held in June, 1868, and by virtue of a provision 
in the act incorporating the Western North Carolina Rail- 
road Company, authorized a subscription of one thousand 
shares on behalf of the county i n  the capital stock of the 
company, of the par value of one hundred dollars each, and 
directed the issue and sale of bonds in t b ~ t  ambunt bearing 
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interest a t  the rate of eight per cent., whereof ten thousand 
dollars should mature at  the end of the successive years 
next ensuing, to provide the money to pay for said stock. 
A t  the same time the defendant's intestate, I. G. Lash, was 
appointed financial agent of the county to prepare and have 
the bonds properly executed, and to dispose of the same to 
the best advantage to meet the require~nents of the subscrip- 
tion. The agency was accepted, and, as alleged in the corn- 
plaint, bonds executed and properly authenticated in  a sum 
exceeding by more than four thousa~id dollars the preserib- 
ed liloit, placed in  the hands of the intestate and managed 
by him for a series of years, and until his death in  April, 
1878, without rendering any account of his trust, or of the 
sale of the county securities and disbursement of t h e  pro- 
ceeds, or of the funds subsequently raised by the county and 
paid over to hiin, to meet the incurred obligations. This 
action is instituted against the defendants, administrators of 
said I. G. Lash, for a n  account and settlement of the termi- 
nated agency, and the plaintiffs charge that most of the 
bonds were never legally disposed of, but retained by him 
as security for advances made by him, or by the bank of 
which he was the president and principal owner of the stock, 
on his &half, and he held a t  the time of his death three- 
fourths of said bonds i n  value, with a lien thereon only for 
such moneye as he may have advanced, in excess of what 
he has received and a reasonable remuneration for services 
rendered. Tt is further alleged that a claim for large and 
usurious interest on the moneys advanced is set up by the 
intestate to which he is not entitled, and a general account 
is demanded. 

Most of these charges, and especially that of mismanage- 
ment, are controverted in  the answer, and at  fall term, 1879, 
upon the defendants' application and affidavit, the cause 
was ordered to be removed to Davidson county; but owing 
to the absence of certain papers, in the hands of defendants' 
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counsel, needed in completing the transcript, the cause re- 
mained on the docket of Forsyth superior court until the 
record was filed, and i t  was docketed a t  fall term, 1880, in  
the superior court of Davidson. Intermediately at August 
28th, 1880, on plaintiffs' application, the clerk of Forsyth 
superior court issued a summons to the sheriff of his county 
to be served on the defendant, W. A. Lemly, to appear be- 
fore h im at  his office on the 3rd day of September follow- 
ing, for examination under sections 332 to 341 inclusive, of 
C. C. P., and requiring h i ~ n  to produce " all books, papers, 
records and documents wherein are kept memoranda and 
accounts" of the intestate's "transactions as such financial 
agent, as well as the books of the First National Bauk of 
Salem, in  his custody as former cashier, or otherwise show- 
ing  the bank account of I. G. Lash while acting as such fi- 
nancial agent," and also such municipal bonds of the county 
of Forsyth as Lelong to the intestate, and such as were found 
i n  his possession or among his effects after his death." The  
witness appeared according to the mandate of the clerk, and 
upon his examination, acting under advice of counsel, refused 
to exhibit any of the books or papers specified, assigning as 
reasons therefor- 

1. Because of the charge of the claiming and taking usu- 
rious interest on the moneys advanced. 

2. For the want of a specific designation of the b o ~ k s ,  
documents and papers required. 

3. For the absence of any averment that they are in pos- 
session or under control of the witness. 

4. The  books and papers belong to the bank. 
These objections to the order were overruled and the wit- 

ness required to produce them, which ruling the witness 
refused to obey, and appealed to the judge of the superior 
court. On the hearing the order of the clerk was affirmed, 
and the defendants excepted thereto, and to the authority 
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of the clerk of Forsyth to take the examination under the 
statute. 

There are two questions raised, and they have been earn- 
estly discussed upon the appeal taken to this court. 

1. Was the ruling of the clerk req~iir ing the production 
of the books and papers regular and proper? 

2. Was the proceeding rightfully constituted before the 
clerk of Forsyth superior court? 

First. The  evidence sought is clearly pertinent, and i n  
the absence of any account rendered with the answer, ma- 
terial to the plaintiffs' case. The intestate in his lifetime 
rendered none, the defendant witness kept his financial ac- 
counts as agent, is familiar with his dealings with the trust 
fund, and, as i t  is not denied, must be assumed to be i n  pos- 
session of the bonds, books and papers demanded. Tllere 
is no reason he should be relieved of the unperformed obli- 
gation of his intestate to furnish such n~emorials as are in  
his possession, as materials essential in making up  the ac- 
count and ascertaining the relations of the agent to his 
principal. The  warrant for the order, aside from pre exist- 
ing provisions of law, may be found in section 331 of C. C. 
P., as interpreted and enforced in Justice v. Bank, 83 N. 
C., 8. 

The  books and bonds are specified with sufficient accuracy 
in  the notice and order. Whatever objection may be to the 
other papers because of the vagueness of their description, 
certainly i t  cannot excuse the failure to bring forward the 
others to which the objection does not apply. The  witness 
should produce sue11 as are sufficiently designated, and he 
is thus informed and required, and defend hirnself against 
any  further enforcement of the order, if then pressed. 

The imputation of an intention or a t ten~pt  to make usu- 
rious charges will not warrant the withholding information 
of the facts upon which a correct and just account can be 
made up. The  imputation is of an attempt to charge ille- 
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gal interest, and the purpose to el i~ninate usurious interest 
if charged on the intestate's books from the account to be 
taken. There will in  such case be no usury taken, and con- 
sequently no penalty incurred by supplying the informa- 
tion. There has been no sanction given by the county au- 
thorities to the appropriation of any of its funds in the  hands 
of its agent to the payment of usurious interest, and a claim 
unrecognized to retain, is not a taking of such unlawful 
interest. 

Secondly. As to the conlpetency of the clerk of Forsyth 
to take the examination after the order of removal, but be- 
fore the filing of the record in the court to which the cause 
was removed. 

I1 is plain that  until the transcript is deposited, the re- 
moval is not consummated and the cause is not constituted so 
as to give fu l l  jurisdiction to the court to which the removal 
is ordered. I n  this condition of the action, i t  is expressly 
provided that subpanas for witnesses may be issued, and 
conlmissions to take depositions inay be sued out of the  
office of either clerk. Rev. Code, ch. 31, 4 72. For the 
purpose of taking evidence, the jurisdiction is vested alike 
i n  the court from which as well as in  that to which the 
cause is removed, and why does not this retained authority 
reach this new mode of preparing testimony, as well as 
those in force and prevailing when the statute was enacted? 
I t  is indeed but the taking of a deposition without commis- 
sion, and to facilitate the trial, and the examination itself 
differs only in some of the uses which may be made of i t  
by the parties to the suit. We see no ground for exempt- 
ing  an  examination, thus authorized by the Code, from the 
operation of a statute which applies to other evidence, and 
is sufficiently comprehensive to include this. 

But i f  this be not so, we are disposed to correct the inti- 
mation, not involved in the decision of the  case of Strudwick 
v. Brodnnx, 83 N. C., 401, which restricts these examinations 
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to the judge and clerk of the court wherein the action is at 
the time depending: and to extend the act to any cou~lty 
wherein the witness resides or where he  may be found 
within the state. This construction is given to the statute 
by the courts of New York, and gives a wider and more 
reasonable scope to its iutended ben&cent provisions. 
Otherwise in a case like the present, the examination could 
riot be had a t  all, if the witness chose to remain out of the 
count,y of Davidson. I n  both aspects of the matter, then, 
the clerk of Forsytli was in  the exercise of rightful author- 
ity in proceeding to take the examination and i n  making 
the order for the production of the books and bonds, and 
there ia no error in the ruling of the judge in  relation 
thereto. We should have solne hesitancy i n  sustaining 
the appeal, but that the plaintiffs are deprived of important: 
evidence to snstain their action, and the cause may still 
proceed in making full preparation for the trial notwith- 
standing the appeal. 

Ordinarily questions arising and decided during the ex- 
anlinatiou of a wibness canriot be singled ouf and the ex- 
ception made the subject of a separate appeal, but the cnuss 
will proceed. 

There is no ermr and this will be certified to the court 
beloy. 

No error, Affirmed, 

MARY SCOGGINS v. WILLIAM SCOGGINS. 

Divorce and Alimony. 

4. V7here a wife alleges sufficient facts for a selmration from be11 nnr2 
board, and also to obtain alimony malies the necessary xfitlnvit 
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#under Bat. Rev. eh. 37 4 6, in reference to the hasbaotl's removal of his 
property from the state ; Held that i t  is not necessary, in order to get  a 
decree for such separation, to tile another complaint six months after 
the time the facts (upon which alone the decree could be made) are al- 
leged to have occurred. 

2. Where in such case it is alleged and the  jury find, that  a drunken hus- 
band cursed his wife and drove her from his house, and by dernonstra- 
tions of violence caused her to leave the bed-side of a dying child and 
seek safety and protection a t  a distance of several miles, a decree cz 
mensa et Ihom was properly granted. Act 1871 '72 ch. 193 6 36; Bat. 
Hev. ch. 37. 

8 Seoggins v. Ssoggins, 80 3. C. 318 ; G z y l ~ r d  v. Gaylor l ,  4 Jones Eq. 
74, cited and approved.) 

CIVIL ACTION for divorce, a mews et thoro, tried a t  Fall 
'Term, 1880, of RUTHERFORD Superior Court, before Sey-  
mour, J. 

The summons was issued on the 26th day of February, 
98'68. The plaintiff alleged numerous instances of cruel 
and barbarous treatment, endangering her life, and repeated 
indignities offered to her person, rendering her life burden- 
some and her condition intolerable, occurring during their 
married life, without stating the time, place, or circumstances. 
But the petition further a~ieged that about the last of J an -  
uary or  first of February preceding the commenee~nent of 
&his action, the parties had a child a t  home quite sick, need- 
ing greatly the attention of both its parents, and while the 
child was in this low state of health from which i t  soon 
thereafter died, the defendant was drinkirrg a good deal and 
abusing plaintiff, and threatening her life, and on one night 
about this tirne, he was drinking and as usual abusing the 
plaintiff, and ordered every person from the house who 
could protect her, these being several persons visiting the 
sick child, and abused and cursed her, threatening her life 
and  finally told her she rnust leave, that he wished she 
was dead and in hell. H e  told her that she rnust leave that  
aaighf or the next m ~ m i n g .  That  being greatly alarmed 
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and fearing that her  life would be taken, she waited until 
late in the night, aud until the defendant had fallen asleep, 
and then in  the darkness accompanied by a nephew she left 
her little children, and her little dying boy, and sought 
safety in  her father's house several miles away, verily be- 
lieving that if she remained her life would be taken. No 
consideration except to seek safety from a violent death 
would have induced her to have  a t  that time and under the 
circumstances. 

The defendant answered the cornpIaint slabstantial'ly de- 
nying the allegations thereof, and thereupon the following 
issues were submitted to the jury: 

1. Did the defendant on a certain night in January oa 
February, 1878, maliciously turn plaintiff out of doors 3 

2. Did defendant on a certain nigh.t in January or Febru- 
ary, 1878, while a child of the parties was a t  home sick, and 
needing aktention, (from which siokness it soon after died) 
get drunk and abuse plaintiff, threaten her life, and order 
every person from the house who could protect her, swear a t  
her and order her to leave his house ? and did plaintiff by rea- 
son of fear of personal violence, and of fear that her life was 
in danger, calased by such threats in  the same night, leave 
defendant's house and take refuge with her father? 

The  defendants objected to the issues submitted on the 
ground that the transactions of January o r  February, 1878, 
did not occur six moriths before the beginning of the action. 
The  objection was overruled. 

The defendants asked the court to charge the jury that  
the facts in the case were insufficient to constitute ground 
for a divorce. His Honor refused to give the charge. 

The  jury responded to both of the issues in the aErnla-  
tive, and thereupon the court adjudged and decreed that t he  
plaintiff be separated from the bed and board of the de- 
fendant and be allowed alimony, &c., from which judgmenb 
the defendant ag?ealed, 
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Mr. D. GI. Foeule, for plain tiff. 
#I.,.. J. l? IIoke, for defendant. 

ASHE, 8. The only questions presented by the record are 
these : 

1. That  the transactions alleged to have occurred i n  Jan-  
uary or February, 1878, did not occur within six months 
before tlie commencement of this action ; and, 

3. That  the facts are insuficient to constitute ground for 
divorce, 

As to the first exception, it is provided in Bat. Rev., ch. 
37, § 6, that the plaintiff shall also set forth in such a E -  
davit, either thah the facts set forth in the complaint, as 
grounds for divcrce, have existed to his or her k~lowledgc 
a t  least six months prFor to t h e  filing of the complaint, or if 
the wife be the plaintiff) that the husband is removing or 
about to remove his property and  effects from the state, 
whereby she may be disappointed in  her alimouy. 

This section has been the subject of construction by two 
of the decisions of the court, viz : Scoggi.ns v. Scoggins, 80 N. 
C., 313, and Gcylord v. GayEo~d, 4 Jones Eq , 74. I n  the 
last case Judge BATTLE, who spoke for the court, said : " The 
act certainly requires that in ordinary cases the facts upou 
which the petitioner founds her claim to relief, shall have 
existed to her knowledge a t  least six months prior to the 
filing of the petition, and the seventh section of the act ex- 
pressly enacts that she shall so state and swear. But the 
eight11 section makes an exception to this, whenever ' the 
husband is then removing or about to remove his effects 
from the state.' I n  such a case the wife may exhibit her 
petition a t  any time, and if she s l~a l l  state and swear ' that 
she cloth verily believe that she is entitled to alimony, aud 
that by delaying her suit she will be disappointed of the 
same, by tlie removal of her husbaud's property and effects 
from the state,' any judge may thereupon make an  order of 
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sequestration or otherwise as the purposes of justice may 
seem to require.', And in the conclusiou of the opinion the 
judge adds : " There is nothing in this or any other section 
of the act which indicates a necessity that she should file 
another bill, or a supplelnental bill, after the expiration of 
six months from the time when the facts which entitled her 
to relief occurred." 

The  sections seven and eight referred to by Judge BAT- 
TLE in his opinion, are sections of chapter 39 of the Revised 
Code which have been brought forward, condensed, and in- 
corporated in section 6, chapter 37, of Battle's Revisal, with 
some slight change in phraseology but none in substance. 
We think the plaintiff has brought her case clearly within 
tr:e exception, and was not required to file another petition 
after six months from the time the facts are alleged to 
have occurred in January or F e b r ~ a r y ,  1875, and was eatid 
tied to a decree of separation, if the transactions then occur- 
ring were sufficient to warrant the court in ma king such 
a decree. And this brings us to the consideration of the 
second exception. 

2. Tllis ease was before us heretofore on the question of 
alimony (Sroygins v. Scoggim, f i r ~ p ~ a )  and we then held that 
the facts allegec in the complaint to have occurred in Jan- 
nary and February, 1878, if true, were sutficient to warrant 
the court in decreeing a separation from " bed and board." 
The  jury in tllis case have found them to be true, and we 
see no reason for changing the opinion then exp~essed. 

The  conduct of the defendant was certainly very bad ; i t  
was unfeeliug and especially cruel under the circumstances, 
While his child is in a dying condition, needing all of a 
lnother's tender ministrations and sympathy, and while 
friends were on a visit to the house to assist his wife i n  
nursing his sick one, and who might have given the plain- 
tiff protection against his threatened violence, he drove 
then1 from his house, cursed the plaintiff, wished her in 
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h-11, threatened to kill her, and ordered her to leave his 
house. The demonstration of violence displayed by the 
defendant must have been very serious to have inspired the 
mother with such an alarm for safety as to induce her to 
abandon the bed-side of her dying child, and travel several 
rniles away in the night to seek for shelter and protection. 

We think the facts alleged and found by the jury bring 
the plaintiff's case within the provisions of the act of 
1871-'2, ch. 193, 5 36. 

There is no error. The judgment of the court below must 
be affirmed. Let this be certified, &c. 

No error. Affirmed. 

BANK f First National of Charlotte) v. T. L. ALEXANDER, Esr .  

Surety and Principal. 

Where a creditor secured i n  an assignment of the principal debtor's 
property receives his share of the fund, he caunot afterwards assert the 
discharged part of the debt against the surety. 

(Brown v. Bank, 79 N. C., 214 ; cited, distinguished aud approved.) 

CONTROVERSY submitted without action under section 315 
of the Code, and heard at  Fall Term, 1881, of MECKLENBGRG 
Superior Court, before Avwy, J. 

The  court adjudged that the plaintiff bank be allowed to 
prove the full amount of the debts mentioned in  the case 
agreed, against the estate of the testator, and receive the 
pro rata share on the amount thereof, so as to satisfy the un- 
paid residue, and the defendant appealed. 

No counsel for plaintiff. 
Mews. Wilson & Son, for defendant, 
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SMITE, C. J. The  partnership firm of Walter Brem cP; 

Martin, in J u n e  and July, 6876, executed five promissory 
notes in  the aggregate sum of $15,200 payabla a t  60 days to 
Thorns H. Brett:, by whom t:ley were endorsed to the pl >in- 
tiff. The  endorser died in the last mentioned month leav- 
ing a will and appoir:ting the defendttr~t his exec~ztor, who 
having completed his administration has asv ts  to be zip- 
portioned among the creditors and insufficient to pay in  
full. On Nove~nber 39, i h i 7 ,  the principrl debtors made 
an asxignmsnt for the benefit of their creditors, from the 
poceeds of which the plaintiff has received and applied to 
?he notes a payment of 6:i per cent, of t h e  amount dne. 
Tlle plaintiff now proposes to prove agninst the testator's 
estate the  full amount of the notes wit l~out  deduction of the 
sum paid, and elaims to slzare upon the basis of an unre- 
duced debt i n  the pro QO~CI, r1jstr:hution of the fu~nd in the 
hands of the executor, upou the authority of the dwision i:a 
Brown v. T/ic Bank, 79 N. C., 242 ; and this is the rilattei, 111 

contest in the action. That  case furnishes no support to 
thepresent demand. There, the assignors in t!l+ir respective 
deeds conveyed properky to secure the sauae debts, 111 some 
of which the assignors i n  one deed were principals and the 
assignors i n  the other were sureties; and in  the other se- 
cured debts their relations were reversed. It cvas held tl:at 
the indebtediless was equally provided for in  both convey- 
ances, and that each contenaplated a distribution upon that  
basis, which was not disturbed by priority in (late of execu- 
tion or  in  closing the trusts. The  practical results of the 
two.fold assignment are thus stated in the opinion : '< Tile 
surety whose estate pays is a t  once subrogatetl to the rights 
af the creditor as to the sum paid, and thus the unpaid 
part would remain the properly of the bank, and the 
the part paid would belong to the surety. But as both prin- 
cipal and surety owe the entire debt to the creditor, he 
would be entitled also to receive the part accruing to the 

23 



surety, as well as to himself out of the principal debtor's 
estate." 

We discover n o  sinlilarity in the cases. Here, funds pro- 
ricled by the principal debtom who are primarily liable, 
Elavo been appropiated to their own indebtedcess, nearly 
two-thirds of which is thus extinguished, a r ~ d  the estate of 
the testator, their surety, relieved of liabiliby to that extent, 
The present contention is $0 revive the discharged indebted- 
ness against the surety, for the purpose of obtaining a larger 
diridend from his estate. The measure of the provable 
debt is what remains of it unpaid, and as the discharged 
part could not be asserted against the principal, still less 
can it be against the surety upon his subsidiary liability. 
If the relations of the partie3 were reversed, and the surety 
had been compelled to pay tlre debt, he  would thus become 
himself a creditor by virtue of an  equitable assignment or 
right of action for money paid. But  there is no analogy in 
the cases, and we can see no ground upon which the present 
claim can stand. 

There is error in the record and the judgment will be 
entered here according to the case agreed, that the defen- 
dant go witl~out day- 

Error. Reversed, 

G. W. LONG, Adm'r, and others TJ. BANK 03' YANCRYVILLE. 

I. It is error to vacate an order admitting a creditor as a co p2aiotiE of 
record in n creditors' bill for an alleged irregularity o@curring before 
the personal representatives of certain deccased defendants had been 
blougllt in  by service of process 

2. The right of any creditor to become a plaintifr in srrch case rests upon 
the same ground as his right to sue alooe, and the possession of evi- 
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ilences of debt accompanied by a verifying asdavit, makcs a prima 
facie case sufficient to warrant the order of adrni3sion. 

3. The practice of ~nakiog one suit answer in place of mauy, is for the 
protection of the person administering the fnncl, and to secure a 
prompt settlement thereof. 

(C)aer.inaiz v. Grier, 70 N .  C., 693 ; TVordulonr'th v. Daais, 76 N, C. ,  159, 
cited and approved .) 

MOTION heard at  Fall Term, 1881, of A r , a ~ ~ a x x  Superior 
Court, before Gudger, J. 

From the judgment below, the petitioner, C. J, Cowles, 
appealed to this court. 

Messrs. E. 8. Parker and Merrimon & Fzdler, for petitioner. 
illessrs. Graham & Graham and E. B. Withers, contra. 

SMITH, C. J. When this cause was before us at  June term, 
1879, upon an appeal from an  order denying the petitioner's 
application to become a party plaintiff, we remarked that 
" the  answer sets u p  substautially the same matters of de- 
fence to the application which are relied on iu the original 
answers," and that the issues thus made "should have been 
first determined before the sunxnary order of the court." 
Accordingly at  spring term, 1880, the following decretal 
order was entered : 

" This cause coming on for hearing upon the motion of 
C. J. Cowles to be made a party plaintiff thereto, i t  appear- 
ing  to the satisfaction of the court upon reading and filing 
the affidavit of said Cowles, that he is a party in  interest i n  
this action, i t  is ordered that he be made and set down as a 
party plaintiff in  this action, and that he file his complaint 
as  of this term, said complaint to be filed on or before the 
first day of the next term," with a further direction to make 
the personal representatives of certain dece~sed defendants 
parties in  their stead. At fall term, 1881, on motion of 
defendant's counsel, so much of this order as admitted the 
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petitioning creditor as a co-plaintiE of record, was vacated 
for a n  alleged irregularity it1 that  i t  was made before the 
said personal represmtutives h:id heen brought in by serrice 
of proems, and from this j.;ldgnlent he  appeals, 

A crer?itor's suit, or  action as i t  is now termed, instituted 
by some on behalf of t l i e rnsdv~s  and others, is in  substance 
the suit  of all t h e  creditors, R eo~:so!i(htifin and unica into 
one of w11at would o f h e x i a e  be a series of separate and 
independent actions, prosecukd by each for his o w n  relief 
" As soon as the suit is begun," in the language of JIr. 
Justice STORY, "all  the creditors are in a sense b e f ~ r e  the 
court." Story's Eq. PI., 99. I n  the succeedir~g section 
tile author quotes the words of LORD REDRSDALE i n  ref'er- 
ence to this class of cases thus : "As  a single creditor may 
sue for his demand out of the persona1 assets, i t  is rather 
matter of convenience thltil  indulgence to permit sucll a 
suit h ~ -  a few on behalf of all the c rd i tors  ; and  i t  tends to 
prevrni  several suits by several creditors which might be 
l~ jghly  inconre:lient in the administration of assets, as well 
as buAhensorne on) tbe fund to be atlminist~red." 

" As all the creditors are to Isc paid in proportion," ob- 
serves another writer on equity jurisprudeme, " ml~en arly 
creditor institutes a suit to obtain the benefit of the  trust, 
the decree must  be suCh that all oilher creditors may come 
in under it and thcs the proper proporlion of sach may be 
ascertained." 2 Spence, Eq. Jur., 314; Mitford'r Eq. PI., 
223, 

The practice of making one suit answer i ra  place of many 
is adopted for the  proteclion of t l~ose who are charge? wi th  
the administration of the fund as a means, convenient and 
prompt, of securing a ae t t l~ment  and the apportionment of 
their respective shares among the eleimauts. In the  a d  
ministration of the estates of deceased insolvent debtors. it 
is regulated by statutory provisions. Bat. Rev., ch. 4.5. 

As each creditor can sue alone, unless restrained by the 
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pendency of an action on behalf of all, in which he  may 
find x full and adequate remedy, his right to participate in 
tlle prosecution of the latter and become an associate plain- 
tiff, rests upon the same groutid as his right to bring and 
prosecute a separate action for himself. While none hut 
e rd i tors  are thus admitted, the possession of evidences of 
debt or claims, accompanied by a verifying afEdavit, makes 
a p i r t ~ o  focie case suficient lo warrant lEae order of sdmis- 
+ion. The admission concludes none of ttre defences wlnich 
would be set up  to his claim iu a separate soil, and any  
other creditor can contest his, as he eau their respective 
claims, to participate iiu the distribution of the fand when 
i t  is insufficient to pay all. Buernzan v. Grier, 70 N. C., 693 ; 
TT 'o rds l .~~u~~fK v. Dwis, 7'5 N C., 169. I n  the case last cited, a n  

applying creditor was not allowed to prove his debt, opposed 
by ollier creditors, because it was barred by the statute of 
limitations c p n  his o w n  showing. But this application 
was made after the time allowed for proving &he debt had 
expired, and two instalmeats had heal paid to credi.tors,- 
more than five years after the inSerlocutory order of refes- 
ence was made. The motion was, not to be allowed to take 
part in the conduct of an  undetermined action for the com- 
mon advantage of all, but to prove his own  subsisting deb4 
and right to share in the fund, and hence the applieation 
itself involved au inquiry into the validity of the claim and 
exposed it to every just defence. To permlt the proof was 
to establish the debt, and i t  was contested i n  Iimine. 

The rescinded order made provision for the filing of a 
.conlplaint by the iutroduced party in order that his demand, 
as  well zis that of the suing creditor, should be open to a l l  
legal defences; and to allow resistance upon the same 
grounds to be made to the admission is to have the same 
issues and the same controversy twice tried and in the same 
action. The appellant was therefore properly admitted 
opsn  his own showing as a plaintiff, and the prior action 
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of the court ought not to have been disturbed. Rut his  
Honor put his ruling upon the ground of an irregularity 
in making the order during the absence of the representa- 
tive defendants. This constitntes no suficient objection to 
the order. A new plai.rztifis not admitted nor the pleading 
amended to let him in. The  applicant, as a creditor, was 
already a plaintiff a t  his eledion to come in and cornply 
with the prescribed conditions, and is simply recognized 
and entered on the record as such on proof that he is a 
creditor. The  enlargement of the number of those who 
prosecute can in no wise affect injuriously the interests, o r  
impair the rights of the defendants. The suing plaintiff 
accepts him as such ; the defendants ,are free to eontest his  
elaim and resist the action afterwards as before. 

There is error in setting aside khe former order for the 
cause assigned and the judgment vacating the same musC 
be reversed. Let this be certified. 

Errsr,  Reversed. 

An injunction will not b e  granted t o  restmill the erectron of a planing 
mill and cotton gin (in proces of constructio~r) upon 2n aHcgation b r  
plaintiff that the same, when eompleted, will expos2 his prernim to 
increased perils of fire, itlld that the noise, kc., will ~ e n d e r  his dwell- 
i ng  unfit for a residenee. 

( Barnes v. Calhoun, 2 Ircd. Eq., 190 ; Ellison v. Conz'rs, 5 Jones Eq., 37 ; 
Byatt v Nyers, 73 N. C., 232 ; Sirnpson v. Justice, S Ired. Eq.. 115 ; 
Eason v. Pe~kins, 2 Dev. Eq., 35 ; Wzlder v, Strickland, 2 Jones Eq , 
386, citecl and agpraved.1 
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MOTION for an  injunction heard at Chambers in Hender- 
son, Vance county, on the 2'7th of October, 1881, befti1.e 
Qudger, J. 

The motion was refused and the plaint,iffs appealed. 

Jlessrs. Fdwavds & Edchdor, for plain ti8sfs. 
Jh. W. H. Young, for defendant. 

SMITH, C. J. The defendant haviwg begin the erect; >I? 

of the uecessary buildings for a planing mill and  cottnn 
gin,  to be operated by steam on his lot adjoining that owned 
and occupied by the plaintiffs as  their place of residence, 
this action is instituted to arrest the farther presecution of 
the work upon the ground mainly that  the proposed use of 
$he houses when aompleted v~i?! expose their premises to 
increased perils of fire, and thst  the noise frotn working 
the  machinery will render their dwelling uncomfortable 
and lmnfit for a residence. The  complaint invokes the es- 
ercise of the reskraining power ef t l ~ e  court in this early 
stage of the enterpise, and insists that  tbe defendant should 
build upon the rear part of his lot, where there is ample space 
equally conveaieslt and accessible, and thus avert the appre- 
hended danger of fire, and lessm, if not remove the annov- 
ance owasioned by the operations caxried on in  the mill 
and gin house through the agency of steam power. The 
plaintiffs state that a division fence nearly eight feet high 
separates the respective loty from which the defendant's 
buildings are removed but zcbout nine feet; that  the planing 
mill and gin hcmee are one hundred and eleven feet apart, 
the first being 118 feet and the latter 39 feet from their 
kitchen, and respectively 170 zlnd 61 feet from their dwell- 
ing, all the stzuctures being of wood. 

Nu~nerous affdavits were produced and read upon the 
application for a preliminary restraining order, upon 'blie 

examination of which we fitld no reasons for a dissent f,s 
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the conelasion reached by His Honor upon the hearing. 
Much of the testimony and largely that of the plaintiffs' 
express the appreheusioiis entertained by the witness as to 
t,he probable egects of the works wher: in full operation, in 
4 l q p  i T l , d  Jisturbing rloise produced and the Increased perils of 

fire, and the consequent impzirment i n  vaiue of the plain- 
tif-Es' premises as a residence. Other testimony is as to the 
public convenience fo be subserved by the additional means 
of g i l ~ n i r ~ g  provided, a n d  the public rleeds of the mill  in 
furllisbing buildr:g materials required in the  thrifty atid 
rapidly improving town la which it  is located. Mauy of 
the >vitne;ses say that the noise aild distxbance of trains 
running on the railroad track,  from which the plaintiffs' 
dwcl!ing i s  distant forty yards, by n igh t  and day greatly 
exceed any caased by the defendant's operations, and while 
there is a concurrence i n  the opinio11 that  these erections 
may become arlnoyir~g and a source ~f discomfort to the 
plaintiffs and their fz~nily, rendering their residence less de- 
sirablc and of less market value as such, the preponderance 
is greatly in  favor of the public advantages to be derived 
from both establlshments. 

Some of the wilnesses, and nmo;lg them the defendant's 
engineer who has cllarge of the engine and is superintendent 
of the busiiaess, te:tify t o  the superior character of the wa- 
chinery and the careful provisions against accidents, and 
say that v e q  little noise is made by the running of the 
engine and gin, wbich then had been in use several days. 

We reproduce these leadinfi. features in the testimony to 
show that while the buildings erected for the purpose of 
dsessiag timber and ginning cotton by the motive power of 
steam, are not necessarily nuisances and may become so 
under soma circu~nstanccs, to  be determined by the jury, i t  
was eminently proper iu the judge to decline to interfere 
in the case before him and stop the progress of the work, 
before the question of nuhsancehns been,,or could be decided. 



OCTOBER TERM, 1o"SI. 3131 

S O ~  was i t  necessary, for before ope1 ations were comrnenced 
there was no increased danger from fire, and n o  disturbing 
noise made requiring judicial interference, and the relief 
could be obtained after the results were definitely ascer- 
tained if the r,lnint~fF> shor~ld be found entitled to it. 

The  nuisance if incidental and not necessary to the proper 
conduct of the business, or inherent and inseparable from 
it, could then be abated, and the defendant's knowledge of 
the pending suit would take from him all just cause of corn. 
plaint wheu i t  should be so adjudged. But i t  would be a n  
unwise exercise of power, upon such uncertainty as to the 
practical working of an undertakened enterprise, a n d  its con- 
sequent effects, for the court to interpose and prever~t its 
being carried out with its promises of substantial and last- 
ing benefits to a community, because of the discomfort and 
inconvenience a single family or a small number of persons 
may experience frow Its presence in their vicinity, so in-  
soi~siderable when weighed in the scale with the public in- 
terests. 

While it is true that a business lawful i n  itself may be- 
come so obuoxious to neighboring dwellings as to render 
their enjoyment uncomfortable, whether by snlolie, noxious 
and offensive odors, noises or otherwise, and justify the pro- 
tecting arm of the law, yet there must be the ascertained 
and not probable effects apprehended. When the antici- 
pated injury is contingent and possible only, or the public 
benefit preponderates over the private inconvenience, t l ls  
court will refrain from interfering. 

" When an injunctiou is asked," says a recent author, " to 
restrain the constructian of works of such a nature that  it 
is impossible for the court to know until they are  completed 
and in operation whether they will or will not constitute 
a nuisance, the writ  will be refused in the first instance." 
High on Injeauctioli § 458 and 459, note 1. 

,So too this extraordinary remedy of prevention will noG 
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b e  granted unless i t  shall appear that the aggrieved party 
has no adequate redress or reparation for his injury i n  an 
action or in a succession of actions for the recovery of darn- 
ages. 2 Black Rep. 545. '< Where the injury is irreparable," 
declares Mr. Justice STORY, " as where loss of health, loss of 
Srade, destruction of the means of sabsistence or permanent 
ruin to property may or will ensue from the wrongful act 
or  erection, in every such case, courts of equity will inter- 
fere by injunction in furtkeraoca of justice arid the violated 
rights of property."--Eq. Juris. $ 926. 

I n  like manner GASTON, J. remarks, delivering the opin- 
ion in Bavnes v. Calhoun, 2 Ired. Eq. 199 : But i t  (a court 
of equity) will only act in a case of necessity when the aot 
sought to be preveiited is not merely probable but w ~ d w b t e d ,  
a n d  it will he particularly cautious thus to interfere when 
the  apprehended mischief is to follow from such establish- 
ments and wections, as  have a tendency to promote the 
public convenience." 

" I t  is settled in respect to private nuisances," remarks 
MAXLY, J. delivering &he opinion of the court in the case of 
"'Ellison v. The Commissioners, 5 Jones Eq. 57, the purpose of 
She comp1ai:lant in which was to restrain the corporate au- 
thorities of the town of Washington from making use of a 
lot adjoining his own residence, as a place of burial for the 
dead, '"hat when the nuisance apprehended is dubious 
o r  contingent, equity will not interfere, but will leave 
complainant to his remedy at law ? " 

" If a man," says PEARSOK~ C. J. in Hyatt v. Myers, '73 N. 
C. 232, " fustead of contenting himself with the quiet and 
cornfort of a country residenoe, chooses to live in a town, he 
must take the  inconveniences of noise, dust, flies, rats, 
smoke, soot and cinders, kc., and he cannoC complain of the 
.owner of a n  adjoining lot, by reason of smoke, soot and 
cinders (the subject of complaiut in  the case) caused in the 
am and enjoyment oS his property, provided &he use oh it 
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is for a reasonable purpose, and the manner of using it is 
such as not to cause any unnecessary damage or annoyance 
to his neighbors." 

We subjoin some additional references furnished by the 
researches of defendant's counsel in confirmation of what 
has been said : Simpson v. Justice, 8 Ired: Eq. 115 ; TVoocl on 
Nus. 8 4 788, 789, 791, 792 : E'ason v. Pe~kins, 2 Dev. Eq. 3s ; 
Wilder v. St~ickland, 2 Jones, Eq. 386. 

For these reasons it must be declared there is no error in 
the refusal of tlle restraining order and this will be cer- 
tified. 

No error. AfXrmed. 

JOHN E. BOYETT v. TI-IAD. VAUGHAN. 

Pleadiing- Counter- Claim. 

1. A cou~~ter-c la im cannot be a~sertecl in a justice's coart, the nmorlnt of 
which esceetls the jwisdictioo of the  justice. 

2. .i p1:iintif;' cannot set up  n countcr-claim in reply to a cormtcr-claim 
as-wted by the defendant. 

PETITION to rehear, tried at  October Term, 1881, of THE 
SUPRENE COUW. 

Ness~s. Jlullen cQ Moore, for plaintiff. 
]IT. T l l o n m  N. Hill, for defendant. 

ASHE, J. This is a case on rehearing the cause wliieli was 
adjudicated by this court a t  the June lerm, 18'iS, and to bo 
found reported in 79 N. C., 528. 

I t  mas a n  actior~ brought before a justice of the peace i n  
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the county of Halifax. The  plaintiff i n  his complaint hefore 
the justice claimed $105 for lumber sold the det'endant. The 
defendant i n  his answer set up  by way of counter-claim a 
debt due him by plaintiff, evidenced by a note of 5200. 
There was j u d g l n e ~ ~ t  given by the justice against the plain- 
tiff for $60.13, the excess of the countcr-clairn over the plain- 
tiff's demand. The plaintiff appealed to the superior court. 

When the case was called for trial in the superior court 
the plaintiff suggested a clirnin~~tion of the record in tlie 
transcripl, and was permitted to amend the same, by inter- 
polating therein, a replication and counter-claim to the 
answer and counterclaim of the defendant. 

The  plaintiff i n  his replication alleged that tlie n o ~ c  of 
$200, constitnting the defendalit's counter-claim, was given 
by him to t l ~ e  defe~idal~t ,  i n  part payment for a tract of land 
which lle had purchased from him, and that a t  the time of 
the sale there was a par01 agreement between them,  hat if 
upon a survey of the land i t  sllould fall short of four 11un- 
dred acres, he would pay $4.00 per acre for the deficiency, 
arid that  the land fell short of four tluudred acres by eighty- 
three acres, for which he set up a counter-claim to the de- 
fendau t's countc.r-claim. 

The defendant denied the counter-claitn of the pIaiiltiff. 
The  pjaintiff was permitted by the court to remit $57.06 of 
his claim for the deficiency i n  the land. 

Issues were subrnitted to the jury, who foulid that  the  de- 
fendant did agree with the plaintiff to pay hirn four dollars 
per acre for each acre the land might fall short of four 
hundred acres, and that the deficiency was eighty.three 
acres. 

The  court gave judgment in  behalf of the plaiutiff for 
$200, and  the  defendant appealed to this court, and a t  tlle 
June  term, 1878, the judgment of the superior court was 
affirmed by a majority of the court, (Chief Justice SMITH 
filing a dissenting opinion, which was concurred in by Mr. 
Justice BYNUM.) 
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We are of the opinion there mas error in the judgment 
of this court. 

First, because the court sustained an  amendment allowed 
in  the court below which raised the sunl demanded in the  
action beyond the jurisdiction of the justice of the peace, 
and secondly, the plaintiff was permitted to set up a counter- 
claim to the counter claim of the defendant. 

The  amount claimed by the plaintiff in his complaint was 
5105, and in  his counter-claim $332, making $437, and de- 
tlucting the $57 OG remitted, left $379.94, which was adjadi- 
cated in this court by indirectly according to the justice of 
the peace a jurisdiction to that amount. 

We do not thirik the constitutional limit to the jurisdic- 
tion of justices of the peace can be so evaded. If the repli- 
ration allowed in the superior court had been filed in the 
justice's court, we think it is clear that the court should have 
iield that the justice had exceeded his jurisdiction, and that  
the case be dismissed. I t  is the jurisdiction of the justice of 
the peace which, on appeal, gives jurisdiction to the superior 
court, and of ~ o ~ l r s e  i f  the justice had no jurisdiction the 
superior court could have none. and therefore, when by 
allowing an amendmet~t  in  the transcript which enlarges 
the cause of action beyoud t l ~ e  jurisdiction of the justice, i t  
must necessarily oust itself of jurisdiction. 

As to the matter of the counter-claim to the counter claim, 
we are of the opinion the correct doctrine aud that supported 
by the more satisfactory authorities is enunciated ii: the dis- 
senting opinion filed in the case when first before this court, 
and  it is with reluctance we feel constrained to overrule the  
decision of the majority of the court then pronounced, for 
the reasons assigned in the dissenting opinion, which i t  is 
needless to repeat. We find that opinion sustained by the  
following authorities i n  addition to those cited in the opin- 
ion, viz : Pleading and Practice under the Code, $876, where 
i t  is said: " When the answer sets up a counter-claim, it 



366 I N  THE SUPREME COURT. 

cannot be met by a counter-claim in reply," And to sup- 
port the proposition the author refers to 2 Abb. Pr., 569 ; 10 
Howard Pr., 148, and Dawson v. Dillon, 26 Mo., 395. The 
last is a parallel case. I t  was an action tried before a justice 
and carried by appeal to the '' Law Commissioner's Court." 
The plaintiff sued for $38, and the defendant set off an ac- 
count against the plaintiff for fifty dollars. On the trial i n  
the appellate court, the plaintiff, in order to defeat the set- 
off of the defendant, offered to prove that the defendant 
owed him one hundred and six dollars for cattle, which he 
had purchased from the plaintiff, but the court excluded the 
evidence and rendered judgment in  favor of defendant, for 
the excess of the set-off over the sum demanded in the peti- 
tion. The plaintiff thereupon appealed to the supreme 
court, where i t  was held : " The plaintiff cannot reply to a set- 
off, a demand which he could have included in  his petition, 
for if the plaintiff could reply to a set-off in this manner, 
the defendant could rejoin that  the plaintiff owed him a 
debt not included in his set-off, to which the plaintiff could 
sur-rejoin, and such a practice would lead to intolerable 
confusion." The ruling of the court was proper for another 
reason; the defendant cannot assert a demand in a justice's 
court as a set-off which exceeds the jurisdiction of the jus- 
tice, and conceding to the plaintiff the general right to re- 
ply as he proposed, the analogy of the statute at  least would 
require that the debt claimed i n  the replication should be within 
the jurisdiction of the court. This decision i t  will be seen also 
supports the view we have presented in  respect to the juris- 
diction of the justice. 

The  judgment in  this court a t  the June  term, 1878, must 
be reversed, and a venire de nowo awarded to the defendant, 
and this with a reservation to him of the right to make at  
the next term such motion as he may be advised, in refer- 
ence to the fund collected from him under the final process 
issued upon said judgment, 

Error. Reversed. 
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ANDREW SYXE,. Adrnr. V, N. B. BEOUGI-ETON and others. 

Practice-Devisnvib zreF  on-Right i!o open a d  C'o~elude- 
Witnes.  

I The trial of" a n  isme of decisavit vei! non is a pFoceerTing in rem t o  
which there are strictly no parties ; and when upon the trial of such* 
issue the caveators admitted the execation of the willaccording to t h e  
forms of law and that the testator was of age, leaving only the ques- 
tion of his sanity to be tried : It was held, that the ecave&ors were 
not entitled to open and conclude the case. 

2 The fctct that an attorney has had an interest in the event of a suit on) 
account of tAe tax-fee, does not disqtialify him under C. C. P ,  $343, 
from testifying as to a transaetbn s r  eornmunication with a persoa 
deceased. 

(St. JoAn's Lodqe v. Cnllender, 4 Ired,  335; Mayo v. Jones, 78 N. C., 
402 ; McRae ae. Lawrence, 76 N .  C., 289, cited and approved.) 

ISSUE of devisavit vel won tried ab January Term, 1880, of 
WAKE Superior Court, before Avwy, J. 

On the trial the controversy was as to which of two paper 
writings, one dated the 17th of Jttly and tRe other dated 
the l l t h  of July, 18'76, was the last will and testament of 
W. G. Lougee, deceased. 

By the paper writing of July 17th. Carolina Broughton, 
one of decedent's next of kin, was made sole legatee, and 
by the papel: writing of July the l l t h  W. R. Pepper, who 
was not related to Lougee, was made sole legatee. 

At a former triaI, the two cases had been by consent con- 
solidaLed,and the court had (upon disagseement between 
counsel) framed and submitted the following issues to the  
jury : 1st. Was the paper writing of Ju ly  17th, 1816, the  
last will and testament of W. G. Lougee? 2nd. Was the  
paper writing of July l l t h ,  1876, the last will and testa- 
men t of W. G. Lougee ? 

When the jurors were called foc the purpose of forming 
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$he panel for the trial of the issues, the mveators of the 
paper writing of July 17th, 1876, admitted the said paper 
writing was executed by W .  G. Lougee according to the 
' lor~ns OX law, and that W. G. Lougee was twenty-one years 
of age a t  the time of such execution. And the counsel for 
the caveators thereupon insisted that  they were entitled to 
apen with the e-vidcaace to the jury, but the court held that 
the propounders of the paper writing of July the  17th had 
the right to open, and the caveators excepted. 

The jury found the paper writing of July 17t11, 1876, to 
be the lash will and testamenh of W. G. Lougee, and the 
court rendered judgment in favor of the propounders. There 
was a motion for a new trial, which was denied, and cavea- 
tors appealed. 

Messrs. G. t'. Shmg,  Recade, B~sbee & Basbee, Battle & 
.Mordecai, and G. H. Snow, for plaintiff. 

Messrs. Gilliam & Gatling and D. Q. Fowle, for defendants, 

ASHE, J. The only question of importance presented by 
the appeal for our consideration is, upon whom is khe bur- 
den of proof, or irl other words, who is to open and con- 
dude'! As a general rule the party who supports the 
affirmative of the issue has that right. Taylor, i n  his trea- 
tise on Evidence, sags, " the best test to determine which 
party has the right to begin and conclude is to consider which 
party would be entitled to a verdict if no evidence were 
offeredon either side, for the burden lies on the'party against 
whom in sucll case the verdict ought to be given." Taylor 
on  Evidence, D 338 ; 1 Greenleaf on Evidence, 87, Note 1, 
But there are exceptions to this rule, for instance, when the 
defendant admits a t  the trial the whole prima facie case of 
the  plaintiff, he will be entitled to begin, provided he  could 
not by his pleading have made this admission a t  a n  earlier 
p r iod .  Taylor on Evidence, 387. I t  was probably upon 
this authority that the caveators i n  this case, made the  ad- 
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mission, that the paper writing offered for probate, mas exe- 
cuted according to the fortns of law, kc., with the view 
thereby of gaining the advantage of the opening and con- 
clusion. While we admit the exception to the general rule, 
we do not think i t  has any application to this case. This 
differs from an  ordinary issue i n  a civil action. The pro- 
ceeding is in rem. There is strictly no parties. The inquiry 
is whether the deceased person died testateor intestate; and  
if the former, whether the paper propounded is his will or 
not. Both parties, the propounders and caveators, are actors 
for this purpose. The subscribing witnesses are the wit- 
nesses of the law, and wheu the will is once propounded, it 
is under the control and power of the court. l h e  pro- 
pounders have no right to withdraw it, or subrnit to a nora- 
su i t ;  and on the other hand, the caveators have no such 
control or power in the premises, as to admit the execution 
of the will so as to dispense with the proof required by the 
statute, for the lam is explicit that a written will with wit- 
nesses can only be proved by the oath of a t  least two sub- 
scribing witnesses. C. C. P., § 435. 

I t  may be readily seen how easily the intentions of testa- 
tors could be frustrated and the grossest injustice and fraud 
practiced, if the actors i n  an  issue of devisavit we1 non should 
be permitted to exercise unrestricted control over the issue ; 
for instance, the propounders by collusion with the cavea- 
tors might offer the will, prove its execution according to 
the forms of the law, and then defeat i t  by admitting the 
insanity of the testator, or that the will was made under im- 
proper influences; and on the other hand, a paper wanting 
i n  the requisites of a good will, having for example only one 
subscribing witness, might be established by the caveators 
simply admitting that i t  was executed according to the re- 
quirements of the statute. 

The proof of the will must be under the control of the 
court, and i t  is the duty sf the court to have a watchful care 

24 
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over the trial of the issue, to see that the will is proved 
according to bhe requirements of the law, and it would be as 
great a dereliction of duty on the part of a court to permit a 
will to go to probate without an examination of the sub- 
scribing witrresses upon oath, as to  allow a verdict of the 
jury to stand in favor of a will when i t  was attested by only 
one subscribing witness. 

I n  the ease of Sf. John's Lodge v, Cdlenclar, 4 Ired, 335, 
Chief Justice RUFFIN says; " From the nature of an  issue 
(devisavit vel ~zcnc) he who alleges the affirmative opens the 
case, and for that reason the party propounding the will is 
commonly spoken of as the plaintiff. But i t  is inaccurate, 
for properly speaking there is neitherplaintiff nordefendant; 
both sides are equally actors in obedience to t,be order di- 
recting the issue. In  neither case is the party i n  the aErm-  
ative a t  liberty to withdraw and defeat a trial, more than 
the party in the negative." He further adds, that " the  
paper itself, the re8 is azcbjzdice ,  and the judge gives his sen- 
tence for or against i t  without noticing particular persons." 

I t  follows, if the will must be proved by the subscribing 
witnesses, that the burden is upon the propounder, and he  
would have the privilege of opening and concluding. And 
when the will has been prima jacie established by the stat- 
ute evidence, which, according to the case of Mayo v. 
Jones, 78 N. C., 402, does not extend to proof of the sanity 
of the testator, as that, i t  is said, is presumed, if the cavea- 
tors should seek to defeat the will by proving the insanity 
of the deceased, the burden would be shifted to them, but  
that would not take from the propounder t l ~ e  right to open 
and conclude the argument. &Rae v. Lawenee, 76 N. 
C., 289. 

An exception was taken to the ruling of his Honor in 
admitting the testimony of Mr. Gatlin in  behalf of the pro- 
pounders. I t  was objected that he  was incompcteut to 
speak of any  transaction or communication with the deceased, 
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because he had obtained a judgment for a tax fee. The  
ground of the objection is very vaguely stated, ba t  we sup- 
pose, from the decisions in this court, that the witness had 
been employed as counsel for Pepper, the plaintiff's imtes- 
tate, and he had an  interest i a  a tax fee when tbis case was 
tried in 1878, but  tlrere was then an appeal to this court and  
a new trial granted, and the witness staked that his connec- 
tion with the case had ceased before the trial. But  inde- 
pendent of that, the tax fees had been abolished by the act 
of lS79, ch. 41, so that the witnesses a t  the time of the trial 
had no interest in the event of this suit, and no prior in -  
terest which had come to any party to the suit. R e  was 
therefore competent under section 343 C. C. P. 

As to an  exception taken to the adrnissiou of Broughton 
as a witness on the part of the propounders, we are unable 
to discover upon what ground his testimony was objected to. 
I t  is true he was one of the propounders of tlie will of 17th 
July, 1876, but he was a competent ~ i t n e s s  for all purpose: 
except to speak of any  transaction or comn~unicat iol~ with 
the deceased, and that he seems to have scrupulously avoided 
in his testimony. There is nothing in the exception, and 
there is no error in the proceedings of the  court below. 

There is no error. This will be certified. 
No error. Affirmed. 

W, L. HENRY V. THOMAS L, CLAYTON. 

A'otios2 to vacate judgmmt under 9 133. 

0 1 1  motion to set aside a judgment under section 133 of the Corle, it a p  
peared that defendant% case among others was set for trial on 
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TVedaesday of the l l~ i rd  meek of the term, of which his counsel hntl two 
weeks' notice by a calendar, printed atril clistriboted among the  attor- 
11eys and litigants, a n d  also pobliqhed in a newspaper in the town 
where clefe~~tlant resided ,and the court was being held ; on call of the 
ease, his counsel stated that ~lefendant hail mistaken the day and was 
absent attending to other matters, and the t r i d  was postponecl until 
the aftern0011 to allow time for the defendant to be sent for ;  on the 
secoud citll of the case, n trial was had, the defendant beingstill absent 
but  represented by co r in4 ,  and judgmcnt was rcnderetl against him ; 
Held, that his neglect mas inescr~sable. 

(Gr id  v. Vernon, 65 N. C., 76 ; B w k e  V. S10kely, l b . ,  569 ; McLean v. Mc- 
Lean, 84 N. C., 366 ; BracJford v. Cuit, 77 N. C., 72 ; Sluder v. Rollins, 
:ti N. C., 271 ; Waddell v. F o o d ,  C i  N. C., 6-24, cited, distinguished 
and approved.) 

MOTION by defendaut to set aside a judgment heard at 
Fall Term, lMO, of BCNCOMBE Superior Court, before Gil- 
w e y ,  J. 

The judgment was rendered against defendant at  spring 
term, 1850, aiid he moves to set i t  aside under section 133 
of the Code. The following are the facts found by Hi s  
Honor : 

1. That  the action was beguu before a justice on the 18th 
of July, 18'78, and judgment rendered on the 8th of August, 
1S78, for $176.20, from which the defendant appealed to the 
superior court. 

2. That at spring term, 1880, of the last uamed court, the 
cause stood for trial, and was set for trial on Wednesday of 
the third week of the term. 

3. That a calendar of the causes was made out for said 
spring term, fixing a day for the causes, which was pub- 
lished in  the town papers, and printed and distributed to 
the attorneys and litigants, and this cause was set for trial 
on Wedliesday of the third week upon said calendar, two 
weeks before such Wednesday. 

4. That the defendant had employed counsel who appears 
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of record in the cause, was present a t  s p r i ~ ~ g  term, ISSO, and  
knew of the day on which the cause was set. 

5. That  the defendant resides in  Asl-teville, where the 
court was held, and could have known .the day on which 
his case wa.3 set for trial by enqniring of his coutisel, the  
clerk, or  by reference to the calendar, and he  was sick for 
two weeks and  confined to his house until two or three 
days before Wednesday of the third week. 

6.  That  on Wednesday of the third week of the term the  
cause was called for trial, and upon representation of the 
defendant's counsel to the coart, tha t  the defendant was 
under the impression that the case was set for Thursday, 
and  had gone to his mill, two miles from town, the court 
adjourned the case till t he  afternoon to allow time for the  
defendant to be sent for. 

7. Tha t  i n  the afternoon after a sufficient lapse of t ime 
for $he defendant to have been sent for, the cause was again 
called for &rial, and a trial htid, the defendant not 
being present, but represented by counsel, who urged a 
further postponernent, which was denied by .the court. 

8. That on the next  day, Thursday of the third week of 
the term, defendant moved for a new trial upon his affida- 
vit, which was refused by the court. 

9. Tha t  on Saturday thereafter, the defendant made 
another affidavit, and another motion made thereon for a 
r,ew trial, or to set asitl:: the verdict, which the court also 
refused, whereupon the i i e f e~dan t  gave aotice of appeal 
which was not perfected nor prosecuted beyond snch notice. 

It was adjudged that the defendant's wotion be u'eured 
with cos.ts to the  plaintiff', and  the defenclai~t appealed. 

1117. C. A. H ~ o E ,  for plaintiff. 
illessrs. T. I? Davidson and  J. Ef. Mewimon, for defenda I I  t. 

ASHE, J. W e  concur with His  Honor in his canclusion 



814 I N  THE SUPREME COURT. 

bbat the defendant is guilty of inexcusable neglect. The  
facts in cases like this are so v:trious, that  i t  is diEcult  top 
by down any general rule for guidance, but each case must 
depend upon its particular circumstances. 

Rut though there may be some apparen's conflict in the 
decisionis, we think the distinction is well marked between 
those cases, wilere the negligence is to be imputed to the 
attorney and the party is not in  default, and where the party 
himself is guilty of the negiigence. So i t  was held in  the 
ease of Grid v. Vemon, 65 N. C., 76, that a judgment taken 
by default for want of a plea Is a surprise upon x party 
under the Code of Civil Procedure, 4 133, where h e  has em- 
ployed an attorney to enter his pleas slid such attorney has. 
neglected to do PO, and the neglect of the client to examine 
the records to see whethar his pleas have been entered is an  
excusable neglect. This case is distinguished from that of 
Burke v. Stokelj, 65 N. C., 560. There, an attorney was writ- 
ten to by the defendant, but i t  did not appear that he  liact 
ever received theletter. Neglect thereforecould not beimputed 
to the at,torn@y, l u t  i t  was the duty of She defendant, either in 
person or otherwise, to ascertain whether the attorney had re- 
ceived his letter,and if he had not, to take further stepsfor 1 1 i ~  
defence. But 5e  did nothing of the kind. Relying upon the 
chances of the mail to carry his letter, he made no inquiry 
about his case until after judgment, and it was held not to 
be excusable neglect. 

Tt is also distil~guishable from the case of McLean v, 
J IcLk i .  84 N. G.,  366, where a sumrnoris was regularly 
served npon the defendant, and the counsel employed by 
him f i l e d  to entier his pleas, end the defendant made no 
inquiry as to the disposition of his case until nearly five 
years after rendition of the judgmeut; i t  was held that 
his laches were inexcusable. 

Our case is rather governed by the decisions in Bradfordl 
u. C d ,  77 K. C.:,72, and 8lucler V. Idubliw, 76 N. C, 271. In3 



OCTOBER TERM, 1881. 375 

the first, where a case was set for trial by co~lsent on a cer- 
tain day, and i t  appeared that a party had not determined 
to attend coerrt until aRer the term began, and not then un- 
less advised by coutlsel that  it was absolutely ne@wsary,anb 
after correspondence with his counsel concerning the triel 
of the case, failed to reach court. before the trial, and judg- 
nnenC was taken against him,  i t  was l~eld not to be excusa- 
ble but gross neglect. In  tbe lalter case, which mare re- 
sembles ours, the defendants were in  the town in which a 
court was in  session, at which a judgment was rendered 
agsinst them, and they did riot communicate the nature sf  
their defence to their counsel or file an answer; i t  was held 
they w7ere guilty of inexcusable neglect and not entitled to 
have the judgment vacated. To the same effect is Waddell 
v. 14700d, 64 N. C., 624. 

Here, the defendant resided in the town of Asheville 
where the court was being held, and his attorney was in at- 
tendance upon the court. If he had exercised the ordinary 
vigilance which is expected of every suitor in  a court of 
justice, he  could easily have ascertained the day when his 
case was set for trial. H e  could have done so by referring 
to the calendar, or  by applying to his attorney, or do the 
clerk of the court, but instead of so do i t~g  be left the town 
and remaiued absent during tile day. Aftercalling his case 
for trial in  the morning of the day on whiel; i t  was set for 
trial, the court indulged his counsel until the afternoon that  
he  might have a n  opportunity of sending for him, Whether 
be sent or  not does not appear, but i t  was no part of the 
professional duty of his corinsel to send into the country for 
him. The  neglect was his, not that of his counsel. " He 
failed to give that arnaunt of attention to h is  case which a 
man of ordinary prudence usually gives to his important 
business." Slv,der v. Rollina, supru. This neglect is there- 
fore inexcusable. 

There is no  error. The judgnlent must be affirmed. 
No error. Affirmed, 
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P. R. kbEPRIESr and wife V. J. L. PATI'ERSON, E s ' r .  

1. T-pon a motion under C .  C. P., 4 133, to  set,asido a j n ~ l g n ~ e a t  taliel: 
by default, i t  appearell t11:it the tlefendni~t n-:LC s'ck and nrable to  l i~ave  
home when the  snnlrnoiis was served a11f1 to attent1 court; that  a t  the 
time the anmmous w a s  served ihc d e f r n t l a ~ ~ t  expressed a doubt to t h e  
officer as to whether hr was the  p'rson m e : ~ r ~ t ,  and the officer prom- 
ised that if rlpon i11q~1i1.y he  fo11nd tha t  the siimrnons was not intc~ntle(l 
for tlefcndant he wol.ild notify him; l ield,  the motion was p~,oper ly  
ctenied. 

2. Tt is ag:iin.t tile pmcticc to sever t h e  filcts of :I demand in the coin- 
plaiut and enter judgment for one pol tion, a n d  order a reference to 
ascertain the a m o m t  of the other portion for jilrlqment as to that. 

(Wuddel l  v. Wood,  64 N C . ,  C24; White v. Snozu, 71 X. C., 232; Slurler v. 
Rollins, 76 N. C., 271; Br@ford v. Coil, 17 N. C., 7 2 ,  cited and ap- 
proved.) 

~IQ)TIOP\' by defendant to set aside n jildgmcnt heard a t  
Fal l  Term, ISS:, of PREDETL Superior Court, before Sey- 
maur, J. 

The clefeodaot applies io the  court  to be rel:ered from a 
jlldgment rendered for l ~ i s  failure to arrswer the  piai~itiii 's 
eompla i~>t ,  of which motion h e  had given notice, and there- 
i n  assigned as the  reasons tllerefor t h a t  Ile did not have legal 
notice of tile aciiou, and fur ther~l lore  was sick and unable 
to be from home dur ing  the months  of November and I>e- 
ccrnbe:., 1879, early i n  the  latter of which was held tile tern1 
of court a t  which the  judgment wzs rendered against him. 
Eesides the illness wltich prevented his altezdanca a t  court, 
and supr~orted by the tcstitnony of two ~thysicians uuop-  
posed, the  defendant in  his own affidavit states tha t  wi:en 
the summons was served on hiin by the deputy of the  s h w E  
in November, not recognizing what. dem~iicl  the plaintiff 
could have upon h i m ,  h e  expressed his doilbt whether be 
was the person meant, as there was one or more i n  t h e  
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c m n t y  of the  same name, and  h e  understood the  deputy to 
say that  before the  return of the  summons he  would ascer- 
ta in  a n d  lee him know if he  was t h e  intended party defen- 
dant ,  and  hearing nothing fur ther  he  supposed there had 
been a mistake in  the  matter. 

T h e  deputy decIares ic his affidavit that  upon hear ing 
t h e  doubt expressed by the defendant, he  promised if upon 
inqu i ry  h e  found t l ~ e  summons was not intended for defen- 
dant ,  b u t  for some other person, he  woultl g i ~ e  h i m  infor- 
mation of the  fact, but  not in any  other event. 

Upon hearing tlie motion, the  court finds the  facts to be 
as  te5tified by  t h e  deputy who served the  process, and  ad-  
judging the  case not to be one of excusable negligence, de- 
nied the  motion, and the defendant appealed. 

Mr. D. N .  Furchex, for plaintiffs. 
Nessl-s. Robbins &- Long, for defendant. 

SMITH, C'. J. I t  will be noticed tha t  while the  judge ac- 
cepts the  version of the  conversation between the defeiidant 
a n d  tile officer as giveti by the latter, and  finds tlmt n o  in-  
formation was promised ullless i t  should t a r n  nut there was 
a mistake as  to t h e  person against whom the process was 
intended to issue, he does not find whe t l~er  the defendant 
did not labor under  a misapprehension of the ofiicer's as- 
surance, and  his failure to defend the  action was a conse- 
quence of this u ~ i s u n d e r s t a n d i ~ ~ g .  I l i s  I l o l ~ o r  refused to set 
aside the  jvdgment,  a t  the  same time declaring that ,  if the 
defendant's recollection of what transpiied was correct, a n d  
the  o f i ~ e r  gave the alleged assurance, his ruling would be 
the  same. Disregarding the  hypotl~etical ruling suggested, 
we must  assume the fact to be as found, that  no such prom- 
ise was made, and the defendant rested content ul)on his 
own misapprehension after the  service of process upon him, 
and  gave no further tllought or attention to the case, neither 
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sending an  agent, as he could not personally attend, to look 
after his interest in the suit, nor employirlg counsel to man- 
age i t  and to ask for further time for the defendant to put 
i n  his answer, if his condition did not permit of its being 
prepared during the tern]. These  omission^, connected with 
the facts accepted as truthful and contairied in the affidavits 
offered in support of the motion, do not make out a case en- 
titling the defendant to relief under the provisions of sec- 
tion 138 of the Code, because of his own culpable negligence. 
Concurring in the ruling of his Honor in ttiis regard, we will  
only suggest that it was, in  our opinion, irregular to enter 
any  but an interlocutory judgment, as the granting of the 
relief asked involved the taking of an administered account, 
and to this end a reference was made. I t  is against the 
practice to sever the facts of a demand made in the com- 
plaint, and enter final judgment for one portion, and make 
a reference to ascertain the amount of the other, for a final 
judgment as to tllat portion. 

But the notice does not contemplate the granting of relief 
upon this ground, nor is it embraced in the cace accompa- 
nying the appeal, to the consideration of the exceptions ap- 
parent in  which, Lye, as a reviewing court, are restricted. 
The  cases are numerous and uot in entire harmony upon 
the  proper rendering of ttiis statute, which enlarges the au- 
thority of the court over its own judgments, and permits, in 
specified cases, their reversal within a year after notice of 
their rendition a t  the discretion of the court. The  cases 
mostly in point in their bearing upon that  before us are, 
Wadclcll v. Wood, 64 N. C., 623 ; White v. Snow, 71 N. C., 232; 
Sluder v. Rollins, 76 N. C., 271 ; Bradford v. Coit, 77 N. C., 72. 

There is no error, and the judgment must be affirmed. 
No error. Afirmed. 



OCTOBER TERM, 1881. S T 9  

W. A,  LEMLP, AdmPr., v. CONMISSICPXERS OF FORSPTH. 

Tarcafion-flzzares i~ National Banks. 

3. It is not only competent but the dnty of county commissioners to re- 
scind an crdrr improvidently granted to release one from the awss-  
nlent of s legal t ~ x  apon property. 

2. Remarks of SMITH, C. J., Lipon the right of the state to tax shares of 
stock in national baubs, where there is no diwrimination against -rich 
shares at111 in favor of other moneyed c  pit 11 in  the hands of individo~', 
citizens of the state. 

(London  v. Wilnainglon, 78 N. C., 109, ciLec1 ~ n d  approved.) 

APPLICATION for relief against assessment of taxes heard, 
on appeal, a t  Fall Term, 1881, of FORSYTII Superior Court, 
before Seymour, J. 

a ion The plaintiff's intestate, having given in for tax t' 
1316 shares held by him in The First National Bank of 
Salem, applied to the board of colnmissioners of Forsytll 
to be relieved fro111 any assessmeilts thereon, representing 
in a written communication that he  listed the same, " not 
knowing at that time that the corporation would list" and 
that " the corporation or  bank has since listed its effects and 
paid the tax thereon." 

The commissioners acting upon this statement, on Au- 
gust 4, 1873, ordered that I. G. Lash be released from the 
payment of state and county taxes, for the year 1873, on 
1316 shares of stock in  The First National Bank of Salem, 
at  $131,600, said I. G. Lash not knowing at  the time of list- 
ing taxes that  the corporation would list the  property be- 
longing to the bank. At an adjourned tueeting held on Au- 
gust 15th, after due notice to tbe intestate, who appeared by 
counsel, the following order, preceded by certain recitals, 
was passed : 

" I t  is therefore ordered by the court that the recent order 



of this court, releasing t h e  said I. G. Lash from tax on the  
said 1316 s h ~ r ~ s  of stock be r e s c i ~ ~ d e d  and  the application 
made by the said I. G. Lash to be released frotn said tax is 
hereby dismissed." 

From this decision of the  board the  intestnte appealed to 
t h e  superior court, where t h e  cause remained for several 
terms (du;.iug which interval the  intestate died, a n d  the 
plaintiffs, his adninistrators,  became parties in  his stead ) 
until  spring terrn, 1876, when " the  rnatters in  controversy 
were referred to J. M. MeCorkle." 

The  referee made his report a t  fall term,  1S77, in  x-hieh 
upon the accompanying evidence, his Gndings material to 
the  solution ~f the questions presented in the  appeal, are  a s  
fofollows : 

Much of the real estate i n  Winston and some in Salem, 
(hut none outside the  corporate l imits of these towns), i s  not 
assessed a t  its true value, and  in  some instances greatly he- 
low thah value, and there  is levied on t h e  shares of stock ir, 
th is  national bank no  greater rate of taxation " than  upon 
other n l o n e y d  capital in  the  hands of individual c i t i ~ e n s  of 
the  state." Tlrc referee holds that  the unfair valuatiou put 
upon the town lots by t11e action of the  al~praisers and  with- 
out w a ~ m u t  of !am, is not a n  invasion of the  act of congress 
allowing the states to tax shares i n  national banks formed 
thereunder, provided there is no adverse discrimina+ion in 
favor of other moneyed capital ; nor does t h i ~  disregard of 
official d ~ ~ t y  nor  the special exetnptions contained in the  
charters of state banks, which h a r e  sirlce ceased to exist for 
corporate yurposes, impair  or affect the vsiidity of t h e  t ax  
upon the intes t~~te 's  stock, or the  liability of his estate there- 
for. Thc referee further finds that  the  cou~missioners pos- 
sessed f ~ ~ l l  power, and  i t  was rightfully exercised, in  annul-  
ing th.: order of exoneration adopted under false impres- 
sions py~ducei l  by the intestate's own statements, that the 
property had been lihterl and the  taxes thereon paid by the 
haar t 
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The plaintiffs filed exceptions to the report, which being 
overruled and the report confirmed, they appeal to this, 
court. 

NT. J. M. Glernenf, for plaintiffs. 
Messrs. Watson &- Glenn, for defendants. 

SMITH, C. J. It3 strictnms the only p i n t  presented is the 
legal capacity of the colDnkioners  to reverse and annul, 
their own former erroneous action, not in reforming the !ax 
list, but i n  the attempted exoneration of the intestate from 
a part of the taxes for which he is liable thereon, and thus 
t o  put out of the way an impediment and hindrance to their 
collection. I t  certainly requires neither ~eferenoe nor argu- 
ment to sustain so self-evident. a proposition as the right 
(and we may add duty) of the board when the ernor is dis- 
covered, aud more especially when committed by the intes- 
tate's own sepresuutation, to correct i t  and avert its conse- 
quences, and as little objection lies to the fair and deliber- 
ate manner in which the board retrace: its steps. If the re- 
einding order is itself regular and proper, and we concur 
with the referee and his Honor in  so holding, the issues into 
which the cause expanded on reaching the superior court, 
and which are considered and disposed of by the referee, are 
outside of, and foreign to tjhe matter i n  controversy appar- 
ent  upon the record. If the action of the board in with- 
drawing the attempted exoneration is upheld, the effect is 
simply to  take away that defence, leaving to the plaintiffs 
full liberty to contest the legality of the tax, as before, when 
i n  process of enforeement by the collector. But as the par. 
ties choose to bring up  and submit to adjudication the mes- 
its of the defence to tlle levying of the tax, we proceed tcs. 
consider the case in this aspect. 

The  findings of the referee, affirmed Gy t h e  court, are con- 
clusive of the facts, and the clear and comprehensive pre- 
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sentatior, of the case and the p i n t s  of law involved by the 
report relieve 11s of the necessity of any  extended discussion 
in the premises. 

We fully assent to tile proposition, that the deviation 
from duty of the appraisers, in reducing the value of the 
town lots is not an  infringement of the proviso in the act of 
congress (U. S. Rev. St., D 621Y), which prohibits legislative 
discrimination against shares in national banks, arld favor- 
ing any other kind s f  moneyed capital, and still less so 
when the alleged discrimination extends only to real estate, 
which cannot in any sense be onsidered as " moneyed capi- 
t d "  within the meaning and purpose of the statute. The 
law is settled by several adjudicated cases. Cumwings v. 
d\lationad Bank, 101 U. S. 153; Pelfon v. h70tional Bank, Ib., 
143, and especially Natimd Rank v. Kimbcll2, 103 U. S., 732, 
where the previous decisions are reviewed. See Cooley Tax., 
394. Nor do  the exemptions, the result of special contract 
in the charter of the dissolved state banking corporations, 
interfere with the exercise of the taxing power by the states 
when the levies are equal and uniform, a s  far as they can 
be made so, and this is required in the state constitution as 
to all forms of property, while the act of congress only de- 
znands equality and uniformity in the  taxes levied upon 
moneyed capital. 

" But the fact," we cite from the work of Judge COOLEY, 
" tha t  two banks by their charter, are specially taxed, will 
not preclude the taxatiou of the shares in  the national banks 
by general law; neither a re  the shares to be excluded from 
taxation, because some other classes of moneyed capital are 
exempt from taxation by law of limited applioation." Lion- 
berger v. Rouse, 9 Wall., 468; Tappan v. Merch. Nut. Bank, 19 
Wall., 490; P~ouident Ins. Co. v. Boston, 101 Mass., 595. 

The purpose of the present proceeding is not to secure a 
reduction of the valuation pnt upon the stock to that put 
upon other personal property, but to obtain a release from 
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the paymeut of any tax whatever, and as the referee decides, 
an  injunction even to restrain the collection of an  illegal 
excess of tax will not be granted unless the party pay or 
tender so much as is justly due. This is held in Nat. Bank 
v. Kimball, supra, and by this court in London v. Wilmington, 
78  N. C., 109. 

While to adjust the subject matter in controversy arising 
out of the report, and the action of the court upon the plain- 
tiff's exceptions, we have given our opinion upon all ques- 
tions deemed material, we repeat the only one directly ad- 
judicated is the legality of the rescinding order. 

There is no error, and the judgment must be affirmed. 
No error. Affirmed. 

HARPER WILLIAJIS V. X4RY C. WILLIAXS and another, Admqs.  

Docketing Dormant Judgments. 

1. The docketing a dormant jtlstice's judgment in the snperior court 
does not have the effect of revivhg it, but merely brings it within the 
operation of the rule applicable to original judgments in that court. 
Before removal a new action is necessary to revive it. 

2. Qucere as to whether the transfer to the superior court should not be 
made before the clormancy of the judgment. 

(Oxley v. Mizle, 3 Murp.. 250; Murphrey v. Wood, 2 Jones, G3; Broy!es 
v. Young, 81 N. C., 315; Duwson v. Shepherd, 4 Dev., 497; State v. 
Morgon, 7 Ired., 387; Weaver v. Cryer, 1 Dev., 337, cited and ap- 
proved.) 

MOTIOX to vacate a judgment and set aside an  execution 
heard a t  Spring Term, 1880, of DUPLIN 8uperior Court, be- 
fore Avery, J. 
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The defendant appealed from the ruling of the court 
below. 

&lr, D. J.  Devune, for plaintiff. 
Mr. El. R. Kornegny, for defendant. 

SMITH, C, J. The plain tiff recovered judgn~en t against 
the defendants before a justice of the peace on June 14th, 
1873, for the sum of $104 57, and costs. 

KO execution issued thereon and in June  or early in .July, 
1878, he brought his action on said judgment but failed to 
prosecute the same and submitted to a nonsuit. 

Thereafter, on the 16th day of the month last mentioned, 
he  obtained a transcript of the judgment from the justice 
and caused the same to be filed and dockcted in the ofice 
of the superior court clerk of the county. On the same 
day he sued out execution returnable to fall term of the 
court, under which certain land of the defendant, Mary C. 
Williams, was levied on and sold, himself becoming the 
purchaser for the surn of ten dollars. On November 8th 
previous to the sale, the defendant served notice on the 
plaintiff of an intended motion to be made at  the ensuing 
term to strike the transferred judgment from the recqrd, 
and to set aside the execution under which the sh-riff yas  
then proceeding. The  motion was accordingly made, and 
the appeal from the refusal to allow i t  bringsup for consid- 
eration the merits of the defendant's application. 

While a judgment rendered by a justice on its r e m o ~ a ]  60 

t he  superior court becomes the judgment of that court, as 
if originally entered there, admitting of like remedies for 
its enforcen~ent and subject to the same conditions, and may 
be revived when dormant as provided in C. C, P., $3 255, 
256, yet when not so removed, its vitality is lost after the 
lapse of a year from its rendition, and final process cannot 
the11 be sued out without further action on the part of the 
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plaintiff. Bat. Rev., ch. 63, § 20, Rule 14. As the purpose 
of the renloval allowed by the statute is to afl'ord tlie cred- 
itor '' thc inore efficient and far-reaching executions and 
process of the superior court" as well as the advantage of 
the immediate lien on the debtor's land, as declared in the 
opinion in Broyles v. Yowzg, 81 N. C., 315, it may admit of 
question whether if such results are to follow, the transfer 
should not be made before the dormancy supervenes, so that 
as the judgment could be ellforced by process from the jus- 
tice before and at the time of transfer, i t  was in  a condition 
to be enforced at  once upon the docketing by the appro- 
priate remedies afforded in  the court to which it is removed. 
But  however this may be, and we intend to express no 
opinion on the point, the removal of the judgment rendered 
by the justice to the superior court and the docketing of i t  
there, cani~nt have the effect of restorir~g its lost life and ac- 
tivity to a judgrnent which by lapse of time had become 
incapable of beiug enforced by process emanating from the 
tribunal in  which i t  was rendered. 

I f  dormant when removed, it remains dornlant still, with 
the difference that while before, a new action would be nec- 
essary and a new judgment rendered upon the first, i t  be- 
comes when docketed in  the superior court essentially a 
judg'ment of that court, and falls under the provisions of 
the law applicable to original j~tdgnlents in that court, alive 
for three years for the purposes of process, and after a de- 
layed action for that period without execution, renewed in 
the dame manner. 

I n  the presetlt case five years had passed since the rendi- 
tion of the judgment by the justice before its removal, and 
had it been at once removed i t  would have become dormant 
even i n  the superior court ; ceriainly the plaintiff's delay 
ought not to defeat the limitations prescribed for the issuing 
of final process in both tribunals. 

But  if a judgment which has become dormant can be 
25 
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legally transmitted and docketer1,it is still a dormant judg- 
ment authorizing execution only when on notice, motion 
and proof, allowed by the court a3 provided in  C. C. P. 5 
256. I t  therefore issued irregularly arid may be set aside at 
the instance of the debtor, Odcy v. Miale, 3 Murp. 250 : 
Daulson v. Shepherd, 4 DE-V. 497 ; 8tale v. JIorgan, 7 Ired. 387, 
unless property sold under it has been bought by a stranger, 
xllen i& wi l l  not be disturbed. Murphy 3. Wood, 2 Jones 63. 

When the plaintiff who  sues out the process is E~inlseif 
t he  purchaser, no new rights having iatervened, and the 
order withdrawing the  execution and ar~nul l ing  the at- 
tempted sale under it, c m  be made to adjust the matter and 
restore the parties to their antecedent relations, the relief 
will not be refused. Indeed i t  has been declared that when 
a plaintiff sues out execution upon a dormant judgment 
and purcl~ases property of the defendant under it ,  he ac 
quires no titlo thereto. Wenveer v. Grjer, l Dev. 337. 111 

this caw Chief Justice TAY~,OR thus s t ~ t e s  the rule of l aw .  
"But wit11 respect to the plaintiff in  the judgment, as he 
sued out the execution irregularly, he cannot derive title 
under t l ~ e  sale so affected, though the exception eorlld not 
be taker] l o  it, if a stranger bad become the purchaser." 

Ir i  a separate opinion HENDERSON, J, also says that  " as 
to the plsi~itifF in  the judgment, the executiou is no pro- 
tectiun to h i m .  H e  acted as a wrong doer in  suing i t  out 
and is Iiablc for the aces of the officer who acted under it, 
the maxirc being qui facit per nlium facit per se. 

Whether the opinion of the chief justice is in harmony 
wit11 the current of later decisions, which hold that process 
iscuing upon a dormant judgment is voidable merely, and 
confers authority upon the officer to sell, unless set aside a t  
theinstance of the defendant, the defendant's ~ilotlon made in 
apt  time ought to bave been granted and the abused process 
of the court recalled, so as to afford no protection, real or ap- 
parent, to the proceeding to obtaiu the defendant's land, 
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prosecntcd as it was with full knowledge of the defendant's 
purpose to apply to the court to have it set aside. 

There is error arid this will be certified to the end that 
the execution be withdrawn and other proceedings had a@- 
cording to law. 

Error. Reversed.. 

W. S. NORXEN'I' and otllcrs V. CITY OF CIIARLOTTB. 

~lectioas-Deeision of Canmssing Boa~d  of City. 

Whrlre city anthorities are auLhoriz,~il to order an  clcction to  ascertain 
the, sense of the rjnalifirvl voters upon a qr~eqtion, the registry of voters 
is ouly prima f i c i c  evidence of the nrlmber of votes cast a d  the board 
of aliierrnen may hear ot11f.r critlel:ccx, and their finding-, sustained by 
t l ~  co r~r t  b l o w ,  that a ~najority of all tllc qualified voters of the city 
have given their approval of the measure, is concl~isive. 

(Reiyer v. Com'm, i O  X. C., 310; R. 12. Co. v. Culdwell, 72 N. C., 456; 
Simpson v. Conz9vs, 84 N. C., 136, cited and approvwl) 

MOTION by plaintiffs for injnnction to restrain collection 
of certain tax, heard at  Chambers in  Charlotte on the first 
day of November, ISSO, before Seymour, J. 

By the act of March 22d, 1875, the board of aldermen of 
Charlotte were authorized, upon the application of ten 
voters resident in each of t11e wards into which the city is 
divided, to order an election and ascertain the sense of the 
qualified voters therein upon the submitted proposition to 
establish and maintain by taxation a system of graded 
schools. An election was accordingly held under the direc- 
tions of the act, on the first Monday in June, 1880, whereat 
were cast eight hundred and sixteen votes, all with a single 
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NORMENT 0. CITY OF CCIIARLOTTE, 

exception in  favor of the measure. There was no new or  
revised registration made in conternplation of the election, 
and the books contain the names of one thousand, six hun-  
dred end seventy nine voters, of w11ic.h those voting are not 
a numrr:cul majority : and befure tleclariug the  result, ullon 
a suggestion that, t h e  lists were ii>acculate and dicl not truly 
represent the number of resident voters a t  the time of the 
election, the board appcinted u committee or' their r ~ u ~ n b e r  
to examine and revise the lisrs and make report thereof. 
The  committee perf'or~ned tljis duty and reported a correctiorl 
by the erasure of oue l~undred  and thirty-three names fr3m 
the  registry, and a majority of all  the qualified voters of 
the city to have voted . in  favor of a graded school. The  
report was received and adopted, and the result of the vote 
declared. Thereupon a tax of one-tenth of one per cent. 
011 the value of property, aud t!lirty cents on the poll, was 
levied, and the tax list placed in  the hands of the city mar- 
shal for collectio~i pursuant to  the requirernellts of the law. 
The  present suit, instituted by the plaintiff on behalf of 
l~imself and other tax-payers, seeks to restrain the collection 
of the tax thus irnposed, on the grouud that a iuajorjty of 
the legal voters, as conclusively determined by the regis- 
trar's books, and not open to disproof, have not sustained 
the proposition submitted to them, and  thet consequently 
the tax is unauthorized and illegal. Upon tlle heariug of 
the application for a, temporary restraining order, afidavits 
were offered by the defendants showing errors in tbe rcgis- 
try, and reducing the number of voters as therein contained, 
from deaths, removals, and other causes, to an  extent that  
leaves the votes casl for the school in  excess of a majority 
of the whole, and His Honor finds therefrom as a fact tl!at 
a majority of the entire number of q~a l i f i ed  volers in the 
city had voted in favor of the school. The  restraining or- 
der was refused and the plaintiffs appeal. 
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JIessrs. Wibon & Sozz, for plaintiffs. 
171essm. Brrrv~cll & [Valker, for defendant. 

SMITH, C. J., after stating tbe facts. The  appeal presents 
one, and upon its contingent solution a second question for 
determination. 

1. Is  a, majority of all the voters necesqary under the act, 
o r  is a majority of those voting sufficient ? 

2. If a majority of all the qualified voters is required, is 
the  registry conclusive of the number, or may p r o 1  proof 
be l~ea rd  in revision and correction '? 

The answer to the first enquiry 11as not been consistent 
i n  the adju(1ications in this state, nor in  those wade else- 
where, as to the interpretation to be put upon language, 
s i n l~ l a r  to that used in our statute, requiring the sanction 
of the electors to be first given to a proposed measure of 
iegislation. In  Reige~ v. Commissioners of Beaufort, 70 N. 
C., 319, i n  construing an  enactmeiit declaring that  " it sl-rall 
be lawful for the commissioners of the town of Eeaufort to 
subwribe by their agent for sucll an amount of stock," i n  
the Beaufort Steatn Ferry goat Company previously incor- 
porated, " a s  they shall be authorized to subscribe by a tna- 
jority of the voters of said town qualified to vote for com- 
missioners, wllose sense of snbscribi:lg a particular amount 
shall be previously nseert:tined by opening a poll for that  
purpose," &c., PEARCOY, C. J., speaking for the court, says: 
" We incline to the opinion that the construction contended 
for, to-wit, there must be a mnjoritp of all the voters of ?aid 
towl.n, qualified to vote for colnmissioners, is too narrow, for 
the act goes on  to provide ' whose sense of subscribing a 
pro:>osed amount shall be previousip ascertained by open- 
i n g  a pol1 for that  purpose after advertisement,' &c. The  
~necn iug  of which is that all of the voters of the town, who do 

not choose to attend c ~ t  the poll are to be taken as assenting to the 
sesult of the electionaccording to the votes actually polled." 
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I n  the subsequent case of Raihmd Co. u. Cctidwelb, 72 N. 
C., 486, the constitutional restriction imposed upon munici- 
pal corporations in contracting a debt or levying a tax, ex- 
cept for necessary expenses, " unless ~IJ a vote of a wqjoriiy of 
the qualiJed voters therein," was held to require the concur- 
rence of a majority of all the qualified voters, whether 
voting or not, to the validity of the county subscription to  
the stock of the plaintitl' company; and a dlstiuction i s  
drawn between this and the case referred to, Const. Art. 
YII, 5 7, 

A ta  cotemporary session of the supreme court of theuni ted  
States, a similar conclusion was reached and announced by 
that court in  Hc~rshmcm v. Rates County, 02 U. S. R e p ,  569. 

The  constitution of Missouri prohibits the general as- 
sembly from conferring authority upon ' h n y  county, city 
or town to become a stockholder i n  or to loaa its credit to. 
ally company, assocjatiori or corporation, unless two-thirds 
of the qualified voters of such county, city, crr town, a t  th. 

regular or special election to  be held therein, shall assent 
thereto." Const., Art. XI, § 14. The general assembly 
pns3ed an act by whicl~ on application of twenty-five tax 
payers of a township, the county mur t  might order an elec- 
tion to determine whether any and what subscriptionshould 
be made to a railroad to be cotistructed i n  or near the town- 
ship, and providing that '"f two-thirds of the qualified 
voters of the township, voting a t  such election a r e  in favor 
of the subscription," it s h o ~ d d  be made with authority to 
issue bonds i n  paynletlt therefor. These facts appearing in 
the complaint, on denrurrsr thereto, it was declared that  the 
statute deviating in terms from the constitution was inoper- 
ative and that  a majority of those voting, when less than 
majority of the whole number of voters i n  the township, 
was insufficient to warrant the subscription and loaa. 

The  consistency of the same constitutional and statutory 
pro\ isions came again belore the court in County of Cuss v, 
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Johnston, 95 U. S. Rep., 360, when the former decision was 
overruled, and i t  was held that ths  legislative enactment 
was in  harmony with the true and proper rendering of the 
constitution. The  subject is reviewed with great care, and  
the authorities fully examined by the Chief Justice, who 
adopts the opinion in Reiger's case, and thus declares the 
rule, i n  the absenee of any statutory regulation to the eon- 
trary : " All qualified voters who absent themselves from 
a n  election duly called, are presumed to assent to the ex- 
pressed will of the majority of those voting, unless the law 
providing for the electio~l ctherwise declares. Any other 
rule would be productive of the greatest inconvenience, and  
ought uot to be adopted unless the legislative will to tha t  
effect is clearly expressed." Two of the justices di.jsented, 
adhering to the decision in the former case as a correct ex- 
position of the state constitution. 

In this unsettled state of judicial opinion upon the effect 
to be given to this and similar language when used in a 
law, me are not required to depart Croln the interpretation 
put upon the section of our constitutirtn, inasmuch as i t  is 
affirmatively found that the proposition for a graded school 
to be maintained at  public expense did receive a majority 
of all  the voters resident in the city. 

~ l l i l e  the registry of voters is p=imnfaeie evidence of their 
number at  any given time, "so that," as RODMAN, J., says i n  
the case cited, " practically the rlunaber of qualified voters 
and of voters so registered is the same," " yet," he adds, 
" the terms, qualified voters and registered voters, are not 
exactly co-extensive. Tbe  former is the most extecsive." 
The  dissenting opinion of Justices BRADLEY and MILLER 
recognizes the ad tnissibility of other modes of showing the  
number of legal voters in a district, as well as by the pro- 
duction of the books of registration, and declares that " the  
objection that somc? persons not entitled to vote may be reg- 
istered has no force," a r d  adds, " if any one choose to raise 
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that issue, i t  wight be open to h im to do so, but the regis- 
t ry would certainly furnish prima facie evidence of the num- 
ber of legal or  qualified voters." If the fact be established 
upon full proofs that the contemplated school had the sup- 
port of the greater number "of the qualified voters of the 
cityjV+and those who are authorized and directed to deter- 
mine the result of the election have so officially declared, it 
seems to us plain there has been a full compliance with the 
provisions of the act upon any construction of its meaning, 
and the raisiug the means Ly taxation to sustain the schools 
became an imperative duty. 

We have refrained from expressing an  opinion upon the  
legal effect of the decision of the colnmissioners upon wllom 
is devolved the duty of passing upon the returned vote and 
its sufficieucy in numbers to give force to the act, and only 
suggest the serious incor~veniences that may flow from a 
concession to the tax-payer of the unqualified right to call 
in question t l ~ e  ruling of those who are charged by law with 
the duty of collecting and ascertaining the popular will, 
upon which tbe efficiency of the act depends, and to arrest 
the proceedings for the enfcsrcemeut of an imposed tax to 
give i t  effect. 

I t  is of tbe highest importance that the under-lying con- 
dition should be definitely and conclusively settled, and not 
remain open to contest by any dissatisEed persou who may 
be required to contribute his share to the public burden. 
The  rule is very forcibly and clearly laid down in the opin- 
ion of Mr. Justice STROXG in the case of Black v. Commis- 
sionem, 99 TI. S. Rep., 686, where the declared vote was 
sought to be invalidated by returns subsequer~tly sent in  
from a n  omitted district, which if counted would reverse the 
result, in these terms : " Fcr all legal purposes the result of 
an  election is w l ~ a t  i t  is declared to be by the authorized 
board of canvassers, empowered to nlake the canvass at  the  
time when the returns should be made, until their decision 
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has been reversed by a superior power, and a reversal has 
no effect upon acts lawfully done prior to it." 

And so this court, in coi~struing a statute which required 
the commissioners to examine and declare the result of an  
election directed to be held, said, " their decision upon the 
returns of an  election regularly and properly held, is final 
and conclusive of the question." Simpson v. Commissioners, 
84 N. C., 158. 

But i t  is unnecessary to consider and determine the point 
since in our opinion Che finding of the court followiqg the 
action of the commissioners, conolusively settles the prelim- 
inary fact that a majority of all the qualified voters of (:bar- 

lotte have given their approval to the graded school. 
There is no error and the judgment is affirmed. This 

will be certified to the court telow. 
No error. Affirmed. 

T. H. HANCOCR. Admlr, v. JAJIES E. BRANLET'L'. 

Appeal Boszd- Vendor and Vendee-S2eci;fic Performance. 

1. Where the case states that a " bond fixed at  $- is filed and approved" 
by the judge, the acquiescence of the appcllee in its snfficlenry mill be 
asmiled, ancl consequently a waiver of his right to make the objrction 
in this court. (Construction of the act in reference to sureties to nu 
appeal. C .  C. P., 6 303.1 

2. Where in a contracat for purrhnse of lanrl, it is impossible for a ve~itlor 
to co~nplr  strictly with I~is bond to malie titlc. and tile veo,lee waives 
his right to a11ni11 hc must s~tbmit to the partial cx~cntion of its pnwis- 
ions so far as they can be carried into effect, alicl be content with s 
proper reparation in money for sncli as can not be performed. 

CIVIL ACTION tried at Fall Term, 1881, of CLAY Superior 
Court, before HcKoy, J. 
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The  defendant appealed from the judgment of the court 
below. 

Mr. J. H. Merrimon for plaintiff. 
Messrs. Gray & Stamps and G?. A. Sht~ford, for defendant. 

SMITH, C. J. The  plaintiff moves to-dismiss the appeal 
for non-compliance with the directions of section 310 of the 
Code, in that the written undertaking required to secure 
the costs of the appellee by section 303 is not accompanied 
wit11 the affidavit of the surety that he is worth double the 
amount specified therein. We do not assent to a suggested 
c ~ n s t r u c t i o ~ ~  of this et:actrnent which confines its force to 
the intervening sections 304 to 307, inclusive, by reason of 
its reference to the sureties in the plural, as mentioned in 
each of them, while a single surety is sufficient on appeal 
under section 303. But these provisio~~s must be interpret- 
ed in their lnutual relations as they existed when the Code 
was adopted, and then '' at least two sureties" were necessary 
in tlie first as in the succeeding sections prescribing the 
conditions of appeal, so that no distinction based upon 
the use of the word "sureties" was admissible. The arnend- 
ment made by the act of 1871-72, ch. 31, cannot change the 
comtruction which applies the c1,zuse to all the appeals be- 
fore mentioned. This interpretation is supported by the 
direct reference and limitation of sections 305 and 309 to 
such appeals as are perfected under sections 304, 305, 306 
and 307, while no such restriction is found in  section 303, 
which declares that " an  undertaking upon an  appeal shall 
be of no effect unless," &c., lauguage comprehending every 
form of appeal. 

But we deny the motiou for a different reason. T h e  case 
sent up, signed by the presiding judge, states that the "bond 
fixed a t  $25" is " filed and approved ;" that  is, as we under- 
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stand, the undertaking in  its present form and under seat 
is tendered, and there being no objection, accepted in  open 
conrt. The  acquiescence of the appellee in its sufficiency 
must therefore be assumed, and consequently a, waiver of 
his right to make the objection i n  this coart. The under- 
taking is for the security of the appellee, and if he had ob- 
jection to t6e ability of the surety to make good the penal 
sun1 mentioned in the unde~taking,  and it was tendered 
and received by the judge i n  his presence, he should then 
have made his objection known, and not wait until the 
record is transmitted and the cause entered in this court. 
Such omission must be deemed a waiver on his part, and 
the motion to dismiss cannot be en'ertained now. 

We proceed then to consider the case upon its merits. 
The plaintiff's intestate in June, 1877, for the considera- 

tion of eight hundred dollars, executed a bond, signed also 
by his wife, wherein he covenants with the defendant on 
paywent of the purchase money, to make a good and lawful 
title in fee to the tract of land therein mentioned and of de- 
fined boundaries. The defendant has paid one moiety of 
the debt, and for the residue given his bond to tlle intestate, 
payable on November l s t ,  1878, and bearing interest after 
the same day of the year preceding. The action is to re- 
cover the money due on this bond, and is resisted on the 
ground that a lot (parcel of the premises) has been convey- 
ed to one George W. Sanderson, and one Cheek holds a 
lease encuirbbering another portion, to neither of which 
could the intestate in his life time, nor his administrator, 
the plaintiff, now, make the title and convey the estate em- 
braced in  the contract. The  defendant does not in  his 
amended and modifying answer demand a rescission of the  
agreement, but insists on a specific performcnce, and de- 
mands compensatory damages for the loss of the lot and the  
impaired value produced by the superimposed lease; and 
he further contends that no good and sufficient deed, such 
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as  is contetnpiated in  the covenant, has been tendered or 
can be made, without which no recovery can be had of the 
unpaitl purchase money. 

Up011 issues prepared and submitted to the jury, they 
assess the damages sustained by tile defendant, upon a 
specific execution by reason of the veldoras inability to make 
title to the lot, at $20, and the encumbrance at $65. 

The defendant asked that this further issue be submitted : 
" Did the plaintiff's intestate or the plaintiff tender a goo:! 
and sufficient deed of conveyance to the defendant before 
bringing his suit?" T l ~ i s  was refused for the reason tllat the 
proof's periineilt to i t  could be offered under the third issue, 
&o-wit : " Has the plaintiffs intestate complied with the con- 
dition of the bond for title?" and for the farther reason 
that an averment of such tender made in the complaint is 
suet with the evasive denial in the answer, '"hat no good and 
sufficient deed of conveyance has been tendered to defendant 
and  defeudant is advised and believes that the plaintiff can- 
not malie a good and sufficient deed of conveyance to the 
lands mentioned in the plaintiff's complaint and contracted 
to the d~fendant," thus riot putting in issue the validity oftbe 

title to tile residue of the tract, while remuneration is pro- 
vided for the part to which the vendor had none, or an ini- 
perfect title. The defendant offered no evidence on the 
point, nor is any inquiry suggested or  asked to be made 
under a reference, or by a jury, as to the suftjciency of t l ~ e  
fitle of the intestate, which the plaintiff can convey under 
the enabling statute, to the entire tract outside of the parts 
mentioned. 

We m n ~ t  assume then that while the defelldant does not 
repudiate the agreement, and deruands remuueration for 
6he imperfect manner in which it can be performed, he op- 
poses the demand for payment of the r e n ~ a i i ~ i n g  purrlrase 
money, reduced by the estimated value of this very injury, 
upon the ground h a t  he mill not acquire a full estate in all 
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the land comprehended in the covenant. This  cannot b e  
allowed, When the defendant waives his right to annul ,  
he must submit to the partial execution of its provisions so 
far a-9 they can be carried into effect, and be content, with 
a proper reparation in money for such as cannot be per- 
formed. The  juclgm~nt makes adequate provision for the 
protection of the defendant, in requiring the deposit of 
propes title deeds with the clerk before any process shalt 
issue to ellforce the judgment. 

Should a sale become necessary, it should be reported for 
eonfirluation of the court, and meanwhile the cause be re- 
tained. 

There is no  error and this will be certified for such 
further proceedings as may become necessary i n  the court 
below. 

No error. AfErrned, 

Appeul- Bond for Costs, 

Where w bond forcosts of an appeal may wot jiwtilied by tbe surety, h i C '  

simply e ~ ~ d n r ~ e c l  by the clerk-" the within boncI is good ; " =ld not 
to be in compliance witlb the'law for perfecting appettls. 

Mwrorr by defendant fm a restaining order a n 8  to v a c a t ~  
a jndg~nent  (rendered in MACON Superior Court) heard a t  
Chambers on the 21st of September, 1851, before McKoy, L 

His Honor granted a temporary restraining order but re- 
fused to vacate the judgment and the defendant appealed to 
this court. There was a motion here on the part of counsel 
for the appellee to dismiss the appeal, upon the ground the. 
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BRYSON er. Lucas. 

bond given to secnre the costs in this court was not justified 
by the surety. 

Messrs. Gray & Stamps, for plaintiff, 
Mr. J. 1;T. Mewimon, for defendant. 

ASHE, J. I t  is expressly declared in sect?on 303 Ci. C P. 
that, " an  undertaking npon an  appeal shall be of no effect, 
unless i t  be accompanied by the affidavit of the sureties 
that  they are each worth double the atnouut specified 
therein." " To render an  appeal effectual for any purpose a 
written undertaking must be executed on the part of the 
a p p e l l a ~ t  with good and sufficient surety," kc . ,  and by sec- 
tion 310 C. C. P. i t  is dedared that " an  undertaking upon 
a n  appeal shall be of no effect unless i t  be accompanied by 
the affidavit of the sureties that they are each worth double 
the amount specified therein. 

This section has been interpreted at this term of the court 
-n Ifancock v. Bramletl to bear the same construction i t  did 
I,, fore the section 303 was amended by the act of 1871-'2 
ch. 21 5 1, which provided that one surety was sufficient on 
a n  al\ leal bond for costs. 

I n  this case the bond was not justified by the affidavit of 
the surety, but bore the endorserient of the clerk, to wit:  
" 'The  with;.^ bond is good." This we hold is not a compli- 
ance with the law for perfecting appeals, and is distinguished 
froin the case of Hancoclc V. Brumlett supra., for i n  that  ease 
the presiding judge in the case on appeal states that  the 
bond fixed a t  $25 is " filed and approved," and it was pre- 
sumed that the bond was taken in open court under tllesu- 
pervision of the judge. But this bond is approved by the 
clerk, i t  may be privately, when t l ~ e  appellee had no notice 
of its being filed or any opportunity to object to its suffic- 
iency. 

The  motion to dismiss must be sustained. 
PER CURIAM. Appeal dismissed. 
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JOHN TURPIN v. JAMES KELLY and wife. 

Partitiow-DividentE, charge upon lot-Judgment-Execulion. 

I n  partition, where one lot is charged wit11 the payment of a sutri of 
money, there is no la\V, (cxcept the act 111 refcrence to  minors, Bat. 
Rev, ch. $4 5 2) sn~pending the paymeut until the lo t  falls iuto posses- 
sion ; and a decree confirrnil~g the report of com~nissionerv in the prn- 
cecding is such a jwlgment a3 will warraut the court i n  issuing a vsnd. 
ex. against the lot cllargecl. 

{Stezua~t v. Nizell, S Ired. Eq. 242 ; Aliils v. witherington, 2 Dev. R. Jh t .  
433, cited and approved.) 

MOTION to issue execution heard on appeal a t  C h a n ~ b e ~ a  
in Waynesville, Haywood cmnty ,  on tl1e38th of July, 1881, 
before Gudger, J. 

This 1,vas an application to the clerk of the superior court 
for Haymood county to issue a venditioni ezponas to sell a lot 
of land which had been charged in  a partition of lands in  
favor of a lot of less value for equality of partition. The  
clerk ordered the process to issue and the defend:mts ap- 
pealed to the judge of the district, who heard the same by 
consent of counsel at  chambers on the 30th day of July, 1851. 

The  facts are suct~ as were agreed upon on the trial before 
His Honor or found by the clerk from the record on file ira 
his officq and the agreement of the parties. 

They bre as follows : A partition of the lands of the late 
Thornas S. Edwards were made by certain commissioners 
appointed by said clerk, among the heirs at law of said Ed- 
wards on the 8th day of January, 1575, and their repqrt was 
confirmed by the clerk on the 25th day of October, 1875, 
and on the2nd day of November, 1875, approved by theHon. 
R. H. Cannon, judge of the then 12th judicial district. Lot 
No. 7 of said partition was assigned to H. I. Edwards, now 
the wife of the defendant James Kelly, and lot No. 8 was 
assigned to A. C. Edwards, the wife of one Slrephsrd, The 
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dower assigned to the widow of the said T. S. Edwards cov- 
ered both of these lots, and lot No. 7 was charged with six 
hundred dollars in favor of lot No 8 to make them equal i l l  

value. Three hundred and forty-eight ;& dollars of the 
said six hundred has been paid to the said A. 6. Edwards. 
The  plaintiffs are the assignees for value of the balance of 
the charge on lot No. 7, and said balance was $429.58 and 
due to John Turpin and G. S. Ferguson, plaintiBs, of which  
some $415.13 is principal and bears interest from the 25th 
day of February, 1881. 

I t  is further agreed that Mrs. E. J. Kelly was a minor 
under the age of twenty-one years and unmarried at  the 
time of the partition, and was represented in  the proceed- 
ings for partition by a guardian regularly appointed, and 
that she came of the age of twenty-one years on the 5th day 
of May, 1877, and that while she was a minor she inter- 
married with the said Jarnes Kelly, and that the widow 
whose dower covers both lots, Nos. 7 and 8, is still living. 

Upon this state of facts his Honor adjudged that the 
judgment and order of the clerk be in all things confirmed, 
and that John Turpin and G. S. Ferguson have a writ of 
venditioni exponas directed to the sheriff o i  Eaywood county 
according to the tenor of their application. From this rul- 
ing the defendants appealed. 

Messrs. Gray & Stamps, for plaintifls, 
Mr. Ered. Cb Fisher, for defendants. 

ASHE, J, The defendants insist that they are not bound 
to pay the charge until the land on which the charge was 
made comes into possessiun, and that they are not charge- 
able with interest until the said land comes into possession. 
And they further insist that the order of his Honor was er- 
roneous, in that lle ordered a venditioni exponas to issue when 
there was only a general decree of confirmation, which they 
contend is not a judgment, 
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We arc: not aware of any statute or principle of law which 
mspends the payment of a sum charged upon one lot in a 
partition in favor of anatl~er, until the lot npon which the 
charge is made falls into possession. That  difficulty might 
possibly have been avoided when tlie petition for partition 
came to a hearing, by objecting to the partition of the land 
in  reversion ; but after the partitioil had been made and the 
report of the cornmi-sioners confirmed, i t  mas conclusice 
u ~ m n  the parties in respect to the thing ir, which they had, 
or admitted, or i t  was declared, they had an  estate in com- 
mon, arid also in  respect to the share to which each was eii- 
titled and  to the parcel allotted to each as his share in sev- 
eralty. Etewart v. ilai'zell, 8 Ired. Eq., 242, and iEl ls  v. Wit/'- 
erington, 2 Dev. & Bat., 433. 

The only suspension of the paymerlt of the sum charged 
upon a lot for equality of partition is provided for in Bat. 
Rev., ch. 84, $9, which Fays: '"Vhen a minor to whom a 
more valuable dividend shall fall, is charged the pay- 
ruent of any snm, the money shall not be payable until 
sue!] minor ~ r r i v e s  at the age of twenty-one gears." The 
feme defendant in this case attained her majority on the 5th 
of May, 1877, and the sum charged on her share then be- 
calne payable, but by the 8th section of that chapter, bore 
interest from the date of the coufirmation of the report of 
the commissioners. 

As to the last exception taken by the defendants, that the 
decree rendered by the clerk in the petition for partition, 
confirming the report of tlie commissioners, was not sucll a 
judgment as would warrant the court in issuing a venclitioni 
exponas, we think it is untenable. The clerk did not pro- 
fess to set forth a transcript of the record of the proceedings 
for partition, but in  finding the facts states that i t  appeared 
from the records on file in his office and by the agreement 
of the parties, that the report of the commissioners had bees 
confirmed by the clerk on the 25th of October, 1875, and by 

26 
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Judge Cannon on the 2nd day of November, 1875. From 
this statement we must take it that the report was confirm- 
ed by a proper decree, under the maxim " Ornnia presumuu- 
2u~ rite acta esse." 

There is no error. T h e  judgment of the court must be 
affirmed. Let this be certified to the superior cowt of Hay- 
wood county. 

NO error. A 6  rxnsd. 

J A M E S  M. WILLIAMS V. ROBERT ' 1 X B C H E Y .  

Assignment of Hortgage, what i t  conveys. 

An assignment of a mortgage in terms which do not profess to  nct opmr 
the land, does not pass the mortgagee's estate in the land, but only the 
security it affords to the holder of the debt. 

(Hyman r, Deveretrz, 63 N .  C., 624 ; Hemplaill v, Ross, 66 N. C., 477 ; 
Ellis v. Huasey, Ib., 501 ; Ller v. Xoonce, 31 N.  C., 378; Bruce v. 
Stricklnnd, l b . ,  267, citeit and approved.) 

Crvrr, ACTION, to recover land, tried a t  August Special 
Term, 1880, of DUPLIN Snperior Court, before Sehenck, J. 

The plaintiff appealed from the judgment of the eouit 
below. 

Mr. D. J. Devane, for plaintiff. 
Messrs. Albn &. Isler, for defendant. 

SMITH, C. J. The land for the recovery of which the ac. 
t inn  is prosecuted was conveyed on April 4th, 1873, by the 
defendant's deed to one Harper Williams in trust to secure 
the debt therein recited, and alleged in  the complaint to 
embody a large nsurious interest, with a poker of sale in 
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default of payment. The mortgagee subsequently executed 
two assign~nents, the first being endorsed upon the deed as 
foliows : 

11.1 For value received, 1 transfer the within mortgage 
to A. F. Williams, his heirs and assigns, this January lst,  
1876. (Signed and sealed by Harper Williams, and wit- 
nessed by J .  D. Stanford.) 

L2.1 For value received, I sell and transfer to Albert F, 
Williams, all my right, title and interest in  arid to the fol- 
lowing mortgages executed by the parties mentioned, name- 
ly, one mortgage executed by Robert Teachey for one thous- 
and acres of land lying on Island Creek aad  Rockfish Creek, 
near Teachey's Depot ; also one mortgage executed by Thos. 
K. Murphy for one tract of land containiug one hundred 
and ninety-nine acres, one tract containing fifty-one and one 
half acres, one tract containing sixty acres ; also all my in- 
terest in  three mortgages executed by Grady Outlaw for sev- 
eral tracts of land described in said mortgages. As witness 
my hand and seal this June 14th, 1876. (Signed and sealed 
by Harper Williams, and witnessed by J. D. Stanford.) 

Both of these instruments were proved and registered, 
the latter on the day after the execution, and the first on 
August 6th, 1880, after the institution of the suit. 

The  assignee, A. F. Williams, being also the holder of 
the secured note and claiming the mortgagee's estate in the 
land, proceeded under the provisions of the deed to adver- 
tise and make sale of the land, and on October 9th, 1878, 
executed a deed therefor to the plaintiff. 

Under a title thus derived, he asserts his right to recover, 
and the question is presented as to the legal effect and op- 
eration of the assignments in divesting the estate of the 
mortgagee and transmitting i t  to his assignee. His  Honor 
ruled that they were ineffectual as conveyances, because 
there is not " a thing granted," whatever equities may arise 
out of their 'execution. 



404 I N  THE SUPREME COURT. 

We emcur  that they do not pass the legal estate of the  
mortgagee. The  assignments do not in terms profess to act 
upon the land, the su5ject matter of the mortgage deed, nos 
upon any estate or interest which the assignor may 11a1-e 
therein, but upon the rnortgczgc: itself in  the one, and upon 
the  assignor's '& ?=right, title and inle~ed " in the nzorfgclye in the 
other, words of equivalent; import, I t  is the mortgage deed, 
the written instrument of conveyance, and the security i t  
aillhrds to the Imlder of the debt that  is nndertaken to be 
transferred, not the land, nor any estate in i t  vested in the 
n~ortgagce. 

I t  then leaves his estate undisturbed, heid i n  trusl for the 
benefit of the creditor to whom the note belongs, with his 
eq u i t k  to havc the land sold and the proceeds applied to 
its payment. The grant is not synonymous wiih the thing 
grauted. The  one is the legal agency whereby property is 
transferred and a change of ownership produced ; the other 
is t l ~ a t  property thus transferred. I t  is just as  necessary to 
the operation of a conveyantxe tbat  its subject matter should 
be specified, as  the names of the parties between whom it 
operates. The assignment of a note secured by mortgage 
carries with it the mortgage security, the mortgagee being 
then a trustee for the ovner of the note, the trusts of which 
may be enforced, and we are not prepared to say that an  
assignment 01 Ihe mortgage deed is more than  an expression 
i n  tcrms of what is implied in law from the act of assigning 
t h e  debt secured. I Y p a n  v. Dwereux, 63 X. C., 624; 1 Jones 
on Mortg., $805. 

We are awme that in many of the states tile strict legal 
rehlions of the parties resulting from the making of a mort- 
gage have been changed, ""for the most part by statute," re- 
marks a recent author, " so that a mortgage is regarded as a 
mere pledge, and the rights ar~d remedies under it are 
wholly equitable, so that a second ;system has grown out of 
the first." 1 Jones on Mortg., 817. 
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It is held that  the mortgage though conveying land passes 
but a chattel interest, incidental to, and  partaking of, the 
nature of the debt intended to be protected, and hence upon 
She death of the mortgagee may be assigned by his personal 
representative. Ibid., 796. 

Such is not the law in  this state, and the distinction is 
maintained between the legal estate in the mortgagee and 
the equitable estate i n  the mortgagor created by the execu- 
tion of the mortgage deed, while the latter is subject to dower 
and to sale under execution. Hemphill v. Ross, 66 N. C 
477; Ellis v. Bussey, Jb., 501 ; lsler v. Koonee, 81 N. C., 378. 

Our construction of the assigt lme~ts as intended to pass 
whatever equitable rights were necessary to the full enjoy- 
ment of the security provided for the note and none other, 
Is confirmed by the absence of words of inheritance in the 
last, thus cutting down the estate if applied to it, to a n  es- 
tate for life instead of d; absolute estate. The issues in-  
volving the bona j d e s  of the assignments, and of the sale 
and conveyance to the plaintiff, and their effect upon the 
defendants' right to redeem, thus become immaterial as well 
a s  alleged errors committed on their trial, and may be put 
out  of view. 

Upon the findings of tile jury, if their verdict is not viti- 
ated by error (and the exception of tbe plaintiff to any  rulings 
we do not propose to consider) the defendant would be en- 
Citled, were all uecessary parties before the court, to a judg- 
ment allowing him to redeem and directing a saIe after a 
reasonable time upon his failure to do so, as he asks i n  his 
answer. But in order thereto, Harper Williams should be 
made a party, and as the defendant does not object to the 
judgment putting an  end to the action, nothing remains for 
us but to affirm it. We do not express any opinion upon 
the defendant's claim lo the homestead, referring only to 
what is said in Erue v. Sirkkland, 81 N. C., 267, since if 
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valid i t  may be hereafter asserted. The plaintifi' having no 
title cannot disposses the defendant. 

No error. AErnaed. 

P. M. NULL and others v. GKORGE MAR'I'IIN and others. 

Witness--Interest-CEomnaunimlion with deceased Person. 

I .  An interest in the thing in contnvve~sy does.not disable a witness t o  
testify as to a eommuuication with one deceased ; the disqualifying 
interest is en interest in the event of the astion. 

2. The rule as to interest is, that if the verdiet in the ease emnot be 
given in evidence in another snit to which the witness may be a party, 
he shall be deemed disinterested. 

(Burrison v. Harrison, 2 Hay., 355, eited and approved.). 

CIVIL ACTION to recover land tried a t  Spring Term, IS81, 
of BUI~KE Superior Court, before McKoy, J. 

The following issues were submitted t~ the jury: 
31. Are the plaintiffs the owners of and entitled to the  

possession of the lalzds described i n  the complaint? An- 
swer, they are. 

2. Were the d e h d a n t s  in possession of the land and 
wrongfully witl~holding the same? Answer-they are in 
possession thereof. (The same is admitted by the answer.) 

The jury found a verdict for the plaintiffs, judgment, ap- 
peal by defendants. 

Messrcr. Jones & Awery and Batt2e & Modecad, for plaintiff$. 
.Mr. aeorye N. Folk, for defendants. 

ASHE, J. This  case is encumbered with a considerable 
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mass sf superfluous matter that has nothiug to do with the 
points involved in the appeal. We have time and again 
admonished clerks and counsel that it is only necsssary to send 
up so much of the record as is necessary to show the grounds 
of the exceptions, but in this case which is an  appeal as- 
signing errors i n  the charge of His Honor to tlre jury and 
his ruling i n  excluding evidence on the trial, the transcript 
eontains all the affidavits and ruli~rgs of the court on a 
motion for an  injuuction, which have nothing to do with 
t l k  appeal. 

There was exception taken to His Honor's d i n g  in ex- 
cluding the testimony of one Vanhorn, who claimed the 
land on the north and west of the land in controversy, and 
when i t  was proposed to be proved by said Vanlloru that  
i n  a conversation with Mull, the ancestor of the plaintiff?, 
and under whom they claim title, that the line of marked 
trees from C to D in the plat nf survey-being the fourth 
dine of the plat, was 500 yards south of the line claimed by 
$he plaiutiffs, the court excluded the testimony on the 
ground that the plaintiffs claimed the land under Mu21 with 
whom the witness had the couversation, and that he was 
dead, anld that  the witness had an interest in the thing i n  
con troversy. 

We do uot understand the 1.a1e to be that  an interest in  
t he  thing in controversy is sufficient to exclude testimony ; 
but  t o  make a, witness incompetent under the Code, section 
843, i t  i s  necessary that, he should have an interest in the 
event of the action. Here, the witness Vanhorn had a n  
interest i n  locating the line claimed by the plaintiffs as far 
south as possible, but that  was an interest only in  the ques- 
tion which would n d  disqualify him. The  witnew had no 
interest in &he event of the action. No judgment in  the 
action in  which he u7ss offered to prove this fact, could be 
nsed .as evidence against him in any eonkoversy that migh,~  
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hereafter arise between either the plaintiffs or defendants in  
this action, and the witness c r  his alienees. 

I n  the case of Hccrrison v. Earrison, 2 Haywood 355, Judge 
BALL says, the rule is, if the verdict i n  the case cannot hc- 
given in evidence i n  s suit  againsl the witness, he shall h e  
deemed disinterested. I t  could not be given in evidence 
against h i m  because it would be '"res inter cdios netn." 

There is error. Let this be certified. 
Error, Reversed, 

JOHN CAPXTS am4 others v. ABRAlfh3L CAPPS :mrl others, 

Jurisdietiore- Practice. 

When n caw,  comtne~~eed  wrongfully before tile elerk, geks into the sub 
pertor coar t  by appeal w otherwise, atid the lat ter  11% jurisclictio~i o f  
the whole cause ant1 can prweecl to i t ?  detern~ination, it will do so. and  
make all amendments of process needful to give effcctrial jmisclic~ion : 
hu t  where a con~plaint  whicli states matters pr-opedy triable in t he  
probate court is a n ~ e ~ ~ d e c l  in the  superior court on appeal by en- 
grafting new mattcr cngniznble ouly by the supericsr c o w t  in term, o, 
i l r~nurrcr  by a ciefeudant averring a defect of jiwisdictiou w e r  sncln 
matter, was properly sustainecl. 

(Jonrs v. Henzphzll, 77 N. C. 42;  RrnncZo?~ v. P2eTm, Ib. 41; NcFScRryde v. 
P u t t e ~ s o n ,  73 N .  C ,  478; Hof v. Crqf%n, 79 S. C. 592 ; CiteatAam v. 
C?ews, 51 N. C .  348, cited and approvrd.) 

SPECIAL PROCEEDING for s d e  of land for partit' , mn com- 
menced in the probate court, and heard at Fall Term, 1881, 
of HENDERSON Superior Court, before 11rlcKoy, J. 

The demurrer of the defendants to the amerlded com- 
plaint of plaintiffs was sustained by the  court upon the 
ground that the probate court had no jurisdiction of the 
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subject matter i t  contained, as set out in ' the opinion of this 
court, from which ruling the plaintiffs appealed. 

.Messrs. Gilliam R. Gatling and J. J. Oshome, for plaintiffs. 
MT. Armistead Jones, for defendants. 

SMITH, C. J. A n  action for partition of real estate held 
by tenants in common, whether by a separation into parts 
or by a sale a r d  conversion into money arid the apportion- 
ment of their several sllares among them, is denominitted a 
special proceeding and properly originates before the clerk 
of the superior court, acting in his capacity of probate 
judge. Acts 1868 '69, eh. 93 and 123. If a, controversy 
a r i ~ e s  out of the pleadings which raises a questiou of law, 
a copy of the record must be certified and sent to the judge 
of the court for hearing and decision, and if a question of 
fact, a copy of the pleadings is to be transferred to the civil 
issue docket for trial a t  term time. C. C. P. $$ill. 113 : 
Jones v. Hemphilt, 77 N. C. 42 ; Brandon v. Pl~el2~. s, 16. 44 ; Mc- 
Bryde v. Patterson, '73 N. C. 478: Ih f  v. Crafton, 79 N. @ 592- 

The present proceeding was thus commenced, and the 
plaintiffs i n  their complaint de~nand partition by means of 
sale of five distinct tracts of land particularly described and 
numbered, which i t  is alleged descended from one Corne- 
lius Capps upon his death and intestacy, in June, 1860, tcp 
the plniritiffs and defendants as heirs at  law, i n  the several 
proportions therein mentioned. The answer of the defend- 
ant ,  Ambrose, the other defendant not answeriilg, asserts a 
sole seizin in himself in the tract, number 4, and in  part 
of tract number 2, the title to the residue of i t  being i n  one 
McLanghlin, and does not, controvert the tenancy in com- 
mon of the other tracts. The plaintiffs might thereupon, 
to avoid delay, have stricken out the disputed tracts and 
had partition of the remaining tracts and thus disencum- 
bered the case of the ernbaromsing difilculties eixountered 
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i n  the oourse plzrsued. They were at  liberty however ac- 
cording to the established practice to remove the issues, as 
tho the qwnership of the two drawn in  question, for a jury 
trial before the judge, and consequently suspend further 
action, unt i l  they were determined. The  jurisdiction thue 
acquired in  the superior as distinguished from the probate 
court, was restricted to the controverted matters transferred, 
-and to the exercise of the powers incidental to their deter- 
mination, with the right of appeal by either to this court. 

The inquiry to be solved by the verdict was as to the 
khen existing title, and i t  admitted any evidence to invali- 
date that  set up by the defendant in opposition to the al- 
deged tenancy in  common i a  those lands also. 2ldcBryde v. 
Patterson, s41pra. 

Instead of this, the piaintiffs were permitted to engraft 
upon their complaint a new cause of action impeaching for 
fraud a n d  upon other grounds a decree rendered in the 
court, of equity i n  1843, and the proceedings preliminary 
and subsequent theseto, under which the defendant is sup- 
posed to derive his asseried separate and sole estate, while 
the cause in the probate court awaits the result before any 
further progress can be made. This new cause of action is 
of exclusive cognizance in  the superior court presided over 
by the judge, and if allowed to be annexed to a proceeding 
for partition in the manner proposed, would produce the 
a n ~ m a l o u s  result of dividing &he ac t im iuto parts, one re- 
maining in each courk, and this when the latter court has 

,jurisdictioa to try and neternline an  issue only arising and 
incidental to granting relief in the probate court. The  
amendment is in legal effect the institution of a new action, 
a n d  in ou r  view inconsistent with the retention of the other. 

The cases cited for the plaintiffs in the elaborate and eare- 
dully prepared argument of their cournsel, of which Cheaniham 
v. Crews, 81 N. C., 343, seems most i n  point, sustain the 
proposihisn thaf when a case mmnenced wrongfulley before 
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the clerk gets into the superior court by appeal or other- 
wise, and the latter has jurisdiction of the whole cause and 
can proceed to its termination, it will do so, and make all 
needful amendmeats of process to make the jurisdiction 
effectual. But they do not apply to a case where detached 
issues are sent up  to be followed by aprocedenclo, if necessary 
for the further prosecution of the cause i n  the court below. 

We concur, therefore, with his Honor, and sustain his 
ruling in support of the demurrer. 

No error. Affirmed. 

C. H. BRONSON V. WILNINGTON N. C. LIFE INSURAXCE CO. 

Creditors' suit against Corporation-Parties-Pleading. 

1. A judgment creditor of a corporation cansecl an execution to issue 
which was returned nnsatisfiecl, and he then brought a suit for himself 
and all other creditors against the corporatiou and its stoclrholders, 
denlanding an account to ascertain the aulount clue upon unpaid stock, 
to pay debts of the corporation : Held to be a new and iudepcnclent 
action, and not demurrable on the groiind that his remedy was by pro- 
ceeding supplen~entary to execution, or that complaint fails to specify' 
the number of shares helcl by defendants. 

2. Where it is averred in the complaint that the defendants and others 
whose names :ire not known are stocltholtlers. and that it is imprmti- 
cable from their great number to bring them all before the court : 
Held not den~ur~able  for defect of parties. In such case oue may sue 
or be sued for all the others. 

( R a n d  v. Rand ,  75 N.  C., 12 ; McCuskill v. Laneashire, 53 N .  C., 303 ; 
Hughes v. Whitnker, 54 N. C , 840 ; G l e m  v. Btrnli, 72 X. C., G2G ; 
Long v. Bank, 8 1  N. C., 41 ; 17072 Gltahn v. DeRosset, l b  ., 467. cited and 
approved.) 

CIVIL ACTIOK tried at January Special Term, 1881, of 
SAMPSON Superior Court, before McKoy, J. 
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The suit is brought by Charles H .  Bronson and Edmund 
B. Owens, adlninistrators of John E. Spearman, deceased, 
against the Wilmington North Carolina Life Insurance Corn- 
pany and its stockholders. The facts appear in the opinion. 
Demurrer overruled, judgment. appeal by defendant. 

JIessrs. J. L. Xtema~t and E. W.  Ken*, for plaintiffs. 
dS.. D. J. Devnne, for defendant. 

SMITH, C. J. The  plaintiffs having recovered judgment 
against the defendant corporation upon a debt due their in- 
testate, and caused an ineffectual execution to issue to the 
county wherein is their principal place of business, on be- 
half of themselves and its other creditors, institute this action 
against the corporation and a large number of its stockhold- 
ers to enforce payment out of such assets as i t  may possess, 
not accessible to the ordinary process of law, and especially 
out of the sums due for unpaid stock. The  complaint al- 
leges the organization of the compai~y under an  act of the 
general assembly, and a subsequent amendment fixing its 
capital stock a t  a min in~um of $300,000, divided in  shares 
of $100 each, whereof oue fifth was required to be paid i n  
within nine months after its first meeting, arid the residue 
in  the form of stock notes secured by mortgage on real 
estate, or with adequate securities to be approved by the 
president and directors, and payable in sixty days after de. 
mand. I t  avers a fhilnre of the slockholders for many years 
to elert directors, and the refusal of those last elected to make 
any  assessment on the stock notes to meet the liabilities of 
the company, and discharge the said judgment due the  
plzintiffs, and that the defe~~dants ,  and perhaps others wl:ose 
natnes are unknown, are, and a t  the time of the recovery, 
were, stockholders in  the company, and that it is inlpracti- 
cable, from their great number, and removals by death, to 
bring them all before the court, and the cause to a trial. 
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The relief asked is that an  account may be taken, and the 
amount due by the several stockholders for unpaid stock 
ascertained, and so much be required to 1)e paid in as will 
be sufficient to discharge the indebtedne!~ of the company, 
and for the appointment of a receiver. 

To the complaint a separate demurrer is put in  by the 
corporation, arid a joint demurrer by the enutneratecl stock- 
h o l d e r s , ~ ~ ~  whom process ha? been served, more than eighty 
in number, and both assign as causes therefor : 

I. For that tlie remedy by a new action ie misconceived, 
and lies in proceedings supplementary to the execution in 
the origi1:al suit. 

2. For that the complaint fails to specify the number of 
shares held by the respective stockholders who are made de- 
fendants, and whether any sum or how much is due from 
each on his subscription. 

3. For that there are other stockholders, not made parties 
by the due service of process. 

These objections to the prosecution of the @ion we pro- 
ceed to consider. 

I. T l ~ e  proceeding supplementary to the execution pro- 
vided in sections 264 to 274 inclusive in  the Code, is in- 
tended to perfect the cldi tor 's  remedy in the same action and 
to supersede that which in a divided jurisdiction was at- 
tainable before by ca. bill in equity. But this is not the pros- 
ecution of the same cause of action and between the same 
parties as the other. It, is a new and independent suit in- 
stituted and conducted for the benefit of all the creditom 
against additional defendants whose indebtedness it proposes 
to call in  and subject to the demands of creditors. Rand v. 
Rand, 78 N. C., 12;  iMcCaskill v. Lancashire, 83 N. C., 393. 
A precedent fur this mode of procedure will be found in 
Hughes v. TVl~itaker, 84 N. C., 640. 

11. The second assigned ground of demurrer is the omia- 
sion of the complaint to set out the number of shares pos- 
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sessed by each defendant, and what residue of their sub- 
scriptions re~nains unpaid. This objection is equally un- 
tenable, and for reasons sufficiently declared i n  the com- 
plaint. T h e  plaintiffs say they are unable to give the in- 
formation, and demand a discovery by means of the refer- 
ence. I t  is sufticient, to charge that each owes upon his 
stock subscription, and should pay up what is still due, at  
least so far as to satisfy the claims of creditors of the corpo- 
ration. 

111. The last objection is to the absence of some of the 
stockholders, and the necessity of their presence as co-de- 
fendants in  order to a full adjustment of the equities among 
themselves, while contributing to discharge the indebtedness 
of the company. The exception to the general rule that all 
persons interested in, and to be affected by the determination 
of the suit, must be made parties on one or the other side, 
obtains when they " may be very nun~erous and i t  may be 
impracticable to bring them all before the court," a rule 
prevailing in the former equity practice, and recognized in 
express terms by the Code. Story's Eq. PI., $122; Glenn 
v. Bank, 72 K. C., 626; C. C. P., $62. 

"The construction of this section of the Code," remarks 
a very careful and accurate author, "has been established 
by the courts, and the rule is settled, as already stated, that 
where the question to be decided is one of common or general 
interest to a number of persons, the action may be brought 
by or against one for all the others, even though the parties 
are not so numerous that i t  would be impracticable to join 
them all as actual plaintiffs or defendants ; but on the other 
hand, when the parties are so very numerous that it i s  im- 
practicable to bring them all into court, one may sue, or be sued 
for all the others, even though they have no common or get,- 
era1 interest in the question a t  issue, and the necessary facts 
to bring the case within one or the other of these conditions 
must be averred." Pom. Rem., 9391. The  cases of Glenn 



v. Bar&, supra, and Von @ahn v. LhRosset, $1 N. C., 467, are 
cases sustaining the  proposition in- oulr own courts, and  
in  the f i~s t ,  the very objeekion here m d e  was overruled. 

We do not undertake to say whether t he  absent stock- 
holders will be bound or aay  of t k e i ~  rights impaired by 
the adjudication, nor whether Ohe creditors can compel the 
defendants to cont~ibuke more than their ratable parts of 
t h e  s u m  reguired, as if all were before the eomt. These- 
questions may hereafter aaise, and we now only determine 
that  the action may be prosemted. against those who are 
defendants. 

We therefore sustain His Hoaor i n  ~ v e r r a l i n g  the de- 
murrer, while we Eeverse so much of his judgment as im- 
poses eosts upon the defeadants as Qhe cendition of their 
being permitted t e  answer the comp1airt.t. 

The right t~ put i n  an  answer after the cwerrubing of ib 

demurrer i s  cm~ferred inlsection 131 of thCode;  as amended 
by thbe a d  01' 1871-'72, (ch. 172, 8 1,) " if i t  appears that  
the demurrer was- interposed in g o d  faith,"of which no. 
question seems to hawe been made. 

Thns  mod ihd ,  the judgment rendered in the court below 
must be affirmed. Let th.is bs certified. 

PER CURI.AM. Modified am3 affirmed, 

It is competent to the court to allow judgment nuno pro func to be 
entered in favor of a wHow a<ainst the personal Pepresentathe 04 her 



deceased Imsband, for an arnoun-t covering the deficietlcy of personal 
estate, so as to make I I ~  the total sum aIloweil 8 s  her year's support ; 
and there is no statr~te limiting the power of the conrt in thus nmend- 
irig its record. The widow is also entitled to interest on sach jutlg- 
ment. 

(B~ igh t  v. Stcqg, $ Dev., 492, cited and approved.> 

MOTION for judgment nunc pro tune, heard at  Fall Term, 
1881, of YADKIR' Superior Court, before Ewe, J. 

The  plaintiff is the widow of Isaac Long, who died in  
1873, and the defendant is 11lv administrator. I n  October, 
1873, the plaintiff made due application to the defendant 
for an assign~nenb of a year's support for herself and fam- 
ily. The defendaut immediately applied to a justice of 
the peace, who together with two persons qualified accord- 
ing to law, proceeded to ascertain the number of persons 
constituting the family of the plaintiff, and make the allot- 
ment required. They ascertained her family to consist of 
six children under fifteen years of age, and assessed her 
allowance at  nine hundwd dollars. 

The personal property assigned to her, they valued a t  
5661.20, thus leaviug a deficit to be paid lies in money of 
$248.80. The justice, as required by law, filed a list of t h e  
articles assigned to her, stating the value of each and the 
deficieucy to be paid the plaintiff, with tbe clerk of the 
superior court, who received and filed the same, but omitted 
50 enter judgment against the defendmt for said deficiency. 
The  defendant has made payments to the plaintiff on ac- 
count of said allotment, the last in 1880. 

Finding that no judgment had been entered in her favor, 
the plaintiff after giving the defendant notice, on the 7th 
day  of July, 1881, moved the court to enter judgment 
against the defendant for the amount due her according to 
the assessment of the commissioners, subject to credits for 
the amounts that had been paid her thereon, making an  
affidavit that there was .a balance still due to her on account 
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of the same. The defendant filed an affidavit also, in which 
he  snbstantially admits the facts as above stated, but says 
he is advised that the plaintiff's d a i m  against h i m  is barred 
by the statute of limitations, and he pleads the samt:. 

The clerk of thesuper i~r  court allowed the plaintiff's motion 
and gave judgment in her behalf, from wltich the defendant 
appealed to the superior court, and the judgment, of that 
court being also against him, he appealed to this court. 

iWessrs Watson & Glem,for plaintiff. 
Messrs. Gray &- Stamp, for defendant. 

RUFFIN, J. Treating the plaintiff's motion as the clerk 
and the court both seew to have done, as a motion for a 
judgment nzcnc pro tumc, it was correctly allowed. " The 
court will i n  general permit a record to be amended and a 
judgment to be entered nunc p ~ o  tune when i t  has been de- 
layed by the act of the court or the clerk." Bright v. Sugg, 
4 Dev., 492. And we know of no statute that limits the 
power of the court, or its duty to do this, for a duty i t  be- 
comes whenever necessary to prevent injustice to an  inno- 
cent party. 

Our only doubt has been with reference to the interest 
allowed the plaintiff on her judgment, but as the statute 
(Rev. Code, ch. 31, Q 90) declares that every judgment or 
decree, except for costs, rendered or adjudged in any kind of 
action, shall bear interest till paid, we do not see why this 
one should be made an exception. 

No error. Affirmed. 
27 
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GEO. NcD. THOXPSON and others v. J. H. PEEBLES and others. 

Executions- Priorities-Equality of Pariitiwn. 

1.  Where land is sold n1ic1t.r several execrltious, somc issuing for the col- 
lection of personal debts of the Iancl-owncr., some to enforce a lien for 
ecp l i ty  of partition, the l a t t ~ r  claims are entitled to priority in the 
distribution of the proceeds. 

2. Until the discharge of sucl~ lien for equality of partition, the share of 
the debtor in the land liable to the satidaction of his general engagc- 
~nen ts  callnot be Iinou;~~. 

( Wdli~crns v. JVusAingtol~, 1 DAY. Eq , 137, cite~l, distinguished anJ  np- 
proved.) 

APPLICATION of a sheriff for advice, &c., heard a t  Fall 
Term, 1881, of DAVIDSON Superior Court, before Ewe, J. 

The sheriEof Davidson county applies to the court for 
its advice and direction in the disposition of money i n  his 
hands raised by a sale under several exacutions, and the 
creditors claiming beco~ne parties to the proceeding and 
submit the following agreed statement of facts : 

I n  the year 1873, certain land descended to the heirs a t  
law of one J. H. Thompson, as tenants in common, and was 
divided among them and the shares assigned to the tenants. 
William L. Thompson and Joseph H. Thompson, for equal- 
ity of partition were charged with certain sums of money 
to bepaid to the shares assigned to the tenants, George McD. 
Thompson and Cynthia Tatem, whose dividends were of in- 
ferior value. D. W. C. Benbow and others recovered jodg- 
ments on debts contracted in 1875 against the said William 
L. and Joseph H., and also J .  H. Peekles and N. A. Peebles, 
(the appellants), all principals; and in 1581, sued out exe- 
cutions thereon. Executions also issued and were deliver- 
ed to the sheriff a t  the instance of the said George McD. 
Thompson and Cynthia Tatem, under all which executions 
the sheriff proceeded to have the homesteads laid off to the 



said William L. and Joseph H., and made sale of the excess, 
the money arisiilg from which is the fund now in his hands 
to be appropriated as the court may determine. 

TEie court held, and so ordered, that the moncy must 
first be applied in  satisfaction of the sums assessed upon the 
more valuable dividends in the proceeding for partition, 
and from this order the said J. H. alld N. A. Peebles ap- 
pealed. 

M r .  Mo 11. P h i %  for p1aiutiEs. 
Ilfesms. J. M. Clenzerlt and lV. H. Bailey, for defendants. 

SMITH, C. J. The  argument for the appellant assumes 
the facts of this case to be wit l~in the principle declared i n  
Williarrzs v. Washington, 1 Dev. Eq. 13'7, by which a creditor 

having a lien upou two funds m ~y be compelled by 
another creditor, who has recourse upon but olie, to ex- 
haust that upon which he has the sole lien, before resorting 
to the other to which the latter creditor can alone look for 
the eatisfaction of his debt. But the principle has no ap-  
plication co the facts of the present case. The inquiry is as  
to the preferable right of paymelit among the contesting 
execution creditors, and i t  is manifest tllat the surns assessed 
upon the more valuable of the divided tracts, when an es- 
tate in  severalty vests in  the tenants to whom they are 
assigned, must be paid to ascertain what property belongs 
;to the tenant and can be subjected to his debts. This as- 
signed tract in its entirety when the attaching charge is 
paid by other means of the debtor, or the residue when a 
portion is sold for the same purpose, is alone accessible to 
the demauds of creditors, and hence the fund must be ap- 
propriated to the executions sued out to enforce the claim 
due the tenants, George McD. Thompson and Cycthia Ta- 
tem, to the exclusion of the others, Between the c red i t~ r s  
who have a personal juclgmeut and the defendants' right 
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of exemption, the latter must prevail, and the arguulent for 
the appellants would subvert these relations, and in effect 
suhject the homestead to a debt for which it c:!nnot be sold 
under the constitution and law. 

Again, tbe plaintiffs, Benbow and others, are not parties 
to this controversy, but two of their judgment debtors, 
principals equally with the two other jadgrneritdebtors, w h o  
own the land sold, are contesting the application of the fuiid 
for their own exoneration, not by an  action in  the nature 
of a bill in equiky where the right of subrogation when it, 
exists is recognized and enforced, but in  the summary pro- 
ceeding of the sheriff to obtain the advice and direction of 
the court. 

We therefore sustain the ruling of the court, and affirm 
the judgment below. 

No e r r o ~ .  Affirmed. 

JOSEPH G. NEAL V. CO?.IMISSIONERS OF BUIZICE, 

Costs-Insane Person. 

1. 7 1 he expenses of carrying to the asylum n prisoner found by the jury to 
bc insane and ullxble to pleacl to  the indictnlent, are no part of t he  
costs of the prosecution against him. 

APPEAL from a judgment rendered by a justice of the 
peace heard at Fall Term, 1881, of BURKE Superior Court, 
before Seymour, J. 

The following is the case agreed: One Hoke C. decrest, s? 
citizen of Union county, North Carolina, in passing through 
Burke county was charged with the murder of his wife and 
child. A bill of indictment was foulid against him by the 
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grand jury of Burke county. Afterwards t,he case was re- 
moved to McDowell county for trial, and a t  the next term 
of the superior court held for McDowell, the said Hoke C. 
Secrest was tried and convicted. An appeal was prayed arid 
granted, and a new trial awarded by the supreme court. 
80 N. C., 450. When the case was called a t  the next term 
for trial, the counsel for the prisoner suggested tha t  on ac- 
count of insanity their client was unable to know his righta 
o r  make a proper defence. His  IIonor (Judge Shenckl  or- 
dered a jury to be summoned to t ry the question of insanity. 
T h e  jury sworn and impaneled to try the issue, for their 
verdict, said, " the .said prisoner, Secrest, is a lunatic." 
Thereupon his Honor ordered the sheriff of McDowell 
county to convey the prisoner to the insane asylum and  de- 
liver him to the super in t~ndent  a t  Raleigh, and surnmon a 
sufficient guard to insure his safe de i~ve ry  there. Accord- 
ingly the sheriff (J. G.'Seal, plaintiff,) with a sufficient guard 
carried the prisoner and delivered him to the su1)erinten- 
dent.  

I t  is adrnitted that  the sheriff's costs and charges for eon- 
veying the prisoner to Raleigh amounted to the surri of 
$77.50. 

If the court should be of opinion tha t  the board of com- 
missioners of Burke county are  liable for said costs and  
charges, judgment shall be rendered i n  favor of plaintiff for 
the  same, otherwise i u s  defendant for costs. 

There was a judgment  i n  favor of the plaintiff, and tile 
defendant cornmissior~ers appealed. 

Nr. J. ili? Gudger, for plaintiff. 
No counsel for defendants. 

ASBE, J. I f  the expenses of carryin~g the prisoner to the 
asylum were a p a r t  of the costs of the prosecution, the county 
of Burke would only be liable to pay t he  plaintiff's elaim 



upon the acquittal of the prisoner, or upon his conviction 
and inability to pay the costs, or if a ~iolZeprosepui should be 
entered, or the judgment arrested ; and not then until  the 
bill of costs should be "audited, approved ax~d adjudged'" 
according to the requirements of the act of 1879, ch. 264. 
But this expense incurred by the plaintiff is no p r t  of the 
costs of the prosecution. I t  is an expense growing out of n 
police regulation of the state. 

The prisoller was sent by order of Judge Shenck to the 
asylum as a n  insane person, after having submitted the 
question of his sanity to a jury, who found him to be in- 
sane. This is one of tbe modes prescribed by the legisla- 
ture for the removal of insane persons to the asylum. One 
who is insane and in prison and  not chzrged with a crimi- 
nal offence, may be sent ky the order of the clerk of the su- 
perior court; if in  jail charged with a criminal offence, he 
may be removed to the asyluln by she order of the presiding 
judge; and  in other cases by the order nf three justices. 
Bat. Rev., ch. 6, $5 15, 16, 17, and chap. 57, $9. 

I t  was under the provisions of this last section tha t  the 
prisoner was re rno~ed to the asylum. 

The act of 1868, Bat. Rev., ch. 6, as amended by the ac t  
of 1819, ch. 264, points out by whom the expenses of the  
transportation of the prisoner to the asylum are to be paid. 
But Burke county is  in no way responsible for them. 

There is error. The defendants must have judgment for 
the costs. 

Error. Beversed. 
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@, TV. CHALK C% CQ. v. CIIARLOTTE,  COLUXBIA & AUGUSTA 
RAILROAD COMPANY. 

Negligence- Liamages-Railways- Wurd~ousern en. 

I I n  a n  :ic,tion for damages agaiilst a r;tilway co:npaoy t,o reeovcr the v d u e  
of goods lost by the alfegeil oegligc~nce of the  defendant, it xppcwed 
tha t  after the arrival of tho? goods they were placed on a platforin ao 
thc tiepot for the convenic~lcr of dt.lii.ery to  consignees, and reur:ririetl 

I 
I 

there for nearly two d;~gs;  iioticc: of tl~c'ir arrival was ,given the pl;ri!ltiff 
who p i i d  the ircight charge.; with $1111 i i n o ~ ~ l c d g e  of t l ~ c  plxcc~ of cle- 
posit, but failed to renlore tl1i.1,1 oil : ~ c c o u ~ ~ t  of his inabilit,y a t  t,lw time 
60 procure the servic?s of city dr;~yinc>!i for that purpose, a r ~ d  i i ~  the  
afc;ernoon of the e~coa t l  d:ty t l ~ o y  wt:ie destroyed by fire, togecircr with 
much of defr:uclnl~t~.s prupcrt).; Held,  

(1) There was a delivery in law of the goods t? the plaintiff consignee, 
\vhich exollerutcd tile ck~fcitcl:iut comp;tny from li;tbilit,y a j  ~varelkouse- 
men. 

(2) The far:: that  the fire originatetl i n  a steam cottoil compress,erected oil 
the! cnnip:lnyls prt~rr~i,ws with its permission but not under its cout,rol, 
does not constit,nte ne,glig!~l.ice i n  t l ~ e  t l ( . fe : id :~~l t~  the per~nission to  erect 
the  came not being the prosi1n:rte csnsc of tile illjury su5tnined by the 

I plai--tiff. 

(Hilliard v. R. R. Co., (i Jones, 343, cited a ~ ~ d  npproveil ) 

CIVIL ACTIOS for daruages bried at Fall Term, l8S0, oi 
MECKLENBURG Superior Court, before hkymour J. 

Judgment for plaintiffs, appeal by defendant. 
I 

I Jfessrs. Bynzcm & Grier, Hindale & Dezereuz, TV('cllte~ G%w& 
I 

2nd % ilrl. Pittrmn, for plaintiffs. 
Messrs. Wdson  & Son, for defendant. 

SMITH: C. J. The action is to recover from the defendant 
company compensation for damages to one hundred barrels 
of flour which had been transported from St. Louis, a n d  

I over its railroad from Augusta in Georgia to Charlotte in  
I this state, and was a part destroyed and the rest injured by 
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fire while on the city platform a t  t h e  latter terminus before 
removal. T h e  flour arrived at  Charlotte ou defendant's 
train on the evening of April 14th,  1S75, and  was unloaded 
and put on the platform, the  usual place for the  deposit and  
delivery of freight to consignees, the  next morning. 

Notice of the  arrival aud of the freight charges, which were 
required to be paid before the  removal of goods by the con- 
signee, w a s c o n ~ e y e d  on a postal card of the date of April 14th, 
which the general agent testifies he  directed his office clerk 
to give on that day, but which the  plaintiff, Chalk, testifies 
h e  took from the  post-ofice on the  m o r n i r ~ g  of the  IGtb, be- 
ing himself a.bsent on the day preceding, though his two 
co-partners remained ill t h e  city. T h e  company's agent 
also testified to his impression that  a clerk o r  employee of 
the  plaintilfs came to the depot and  made inquiry about the  
flour on the day of the  transfer from the  cars to the platform 
bu t  h e  certainly did call on the  morning of the  16th about 
8 o'clock, according to his recollection, and with a bank  
check paid t h e  charges for freight i n  full. T h e  city plat- 
form, containing the flour, for convenient dellvery and  re-  
moval, and  where i t  was the  custom of the  plait~t~iffs and 
other consignees i n  Charlotte to receive their goods, none of 
whom made any exception thercto, was in width 30 feet and 
In length 400 feet, and  built by the  city upon land of the  
defendant, for the  conveuience of the  cotton trade and the 
railroads converging a t  that  point. This  platform m s  not 
u n d e r  t h e  defendant's control, and  Its eastern part  on t h e  
south side was connected by a g a c g  way with the  defeud- 
ant's brick and tin covered depot building, a n d  a t  the  west 
end of the platforrn was erected a cotton press, moved by 
steam, and 360 feet distant from the deput building on innd 
of t h e  defendant, and  put  u p  with its consent, but, not under  
i ts  contsol or supervision. 

T h e  plaintiff, Chalk, testifies tha t  on being advised of the 
a r r i v d  of the  flour, he  mas unable to procure transportation 
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from a city clrayman to miioni h e  applied, and made inef 
fectual efforts to obtain the  means of removing it, a n d  that  
before the  re turn of their clerk who had been sent to pay 
the  charges, h e  heard the  a larm of lire, and the defendant's 
agent  fixes the hour  a t  2:30 p. m., on his returu from din- 
ner. There  was a large quant i ty  of cotton lying on the  
city arid X. C. Railroad company':: platforn~s, and  from this 
latter place the  fire was cotnmur~icntetl to the  defendant's 
cars oil the  tract by the depot, and  thence to its depot build- 
ing, which was entirely consumed. A very high wind mas 
blowing from the southwest, and the  fire spread with such 
rapidity that i t  was impossible to arrest its progress after its 
commencement, until  the  damage was done to the  plain- 
tiffs' goods. T h e  cotton press was built  to compress cotton 
for railroad transportation, the diffwent companies paying 
therefor according to certain pro rntn rules entered into  be- 
tween then1 anti connecting roads and  steamstlip companies, 
a n d  was in  operation just before the  fire which came from 
the  direction of its location. A witness stated tha t  11;s irn- 
pression was tha t  the smoke-stack had no  spark arrester at- 
tached to it. 
,4 series of instructions were asked to he submitted to the 

jury on behalf of the defeudant. mrhich be condensed in 
the following pro2ositions : 

1. T h e  payment  of freight with a knowIedge of the situ- 
ation of tlie flour is a delivery in  law a n d  exonerates de- 
fendant from f u r t l ~ e r  liability for loss. 

2. Notice to the consignee of t l ~ e  arrival of the  goods is 
not n t a s s a r y .  

3. If the  pltliiltiff had such a ~iotice on the l z t h ,  tlie day 
before tile lire, reasonable diligence in removing them was 
required a n d  was r ~ o t  exercised. 

4. I f  negligence can be imputed to tlie defendant i n  per- 
mit t ing t !~? construction and worliing of the  compress upon 
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their premises, it is not the proximate cause of the injury 
and imposes no liability on it therefor. 

5. Upon the facts proved, the defendant is not charge- 
able with negligence, and the burden of proof rests upon 
the plaintitis iri this respect. 

The court charged as requested as to the onus probandi, 
but declined to give the othi3r instructions, atld directed the 
jury, that the defendant's liability as n cowman carrier ceased, 
if not before, on the payment of freight, and thereafter 
their liability, if any, was th:+t of a wweholcse-mnn of whom 
ordiiiary care only is required, and this continues until the 
consignees have had a reasoilable time after the arrival of 
their goods to take thetn away, and if i t  mas the custonl of 
the defendant to notify consignees of the arrival of their 
goods and this notice only reached the plaintiffs on the 16th 
and they thereafter used clue diligence in attempting to get 
them away, and were prevented by the fire, the11 the de- 
fendant woultl be res!~or~sit)le for the damage ; that if the 
platform was rendered tlangerons by reason of the proximity 
of the cotnpress, so i ha t  a person of ordinary prudence would 
not have exposed his property there, then the plaintiffs woul i 
be entitled to recover. 

The  directions given the jury that the liability of the  de- 
fendant as a comrnon carrier passed in to that of a warellouse- 
mdu at, if uot before the time wher~ the freight bill was 
paid if i t  did not then terminate by delivery and accep- 
tance, though not subject to review in this appeal, is in  our 
opinion a correct exposition of the law goveruing that  class 

*of public agencies in  their relatiou to those whose goods they 
transport, and is warrauted by well settled decisions in this 
and other states, and the ruie itself reasonabie and  just. 
Ck~ief Justice SHAW in an elaborate opinion quoted with ap- 
proval by an eminent author in his work on railroads, thus 
anrlour~ces the measure of liability of such companies: 
They are responsible as common carriers until the goods 
are removed from the cars and placed on the platform, and 
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if on account of their arrival in  the  night, or a t  any  other 
time when by th9 usage or course of business the doors of 
the merchandise depot or wa,rehouse are closed, or  for a n y  
other cause, the consignee is not then ready to receive them, 
i t  is the clnty of t h e  company to store safely, under the  
charge of careh i  and competent servants, ready to be de!iv- 
ered, and actually deliver them when duly called for b y  
parties autl~orized and entitled to receive them, and for the 
performance of these duties after the goods are delivered 
from the cars, the c o m p n y  are liable es warcl~ousemcn, or 
keepers of  good^ for him.  2 Red. E:lilroads p. 52 9 1.57. SCP 
in Ili/lia~t-l v. RwilroacE Company, 6 Jor;es 343, I~cFFL?;, J. de- 
elares tliat " after the  goods arc  plsced in the m-arell~nqe, 
the  owner's interest is protected hy another respollsibility of 
the company which arises-that of a warehouseman, bound 
to take ordinary care of the goods. See also Whar t  Keg. 
§ 569. 

Applying the principle t o  the fitcts of the present cnse, i t  
will be seen that the flour plsced on a platform, (as usual 
with others and the plitint~ffs themselves theretofore, a n d  
without objection or  complaint from either) accessible to t he  
owners and convenient for delivery to them, remained 
there for nearly two days, and  on the second, the trans- 
portation paid for with full knowledge of the place of de- 
posit a,nd without any suggestiou of an exposure to peril, 
unt i l in  tlieaftesnoon t l~ey  are destroyed by the  fire with much 
property of the defendant. Wherein lies any  negligence ? 
If what occurred is not iu  law a delivery to the owner so a s  
to make future risks his own, the goods were where they 
would have been required to be placed had he procured tile 
means of transportation, and  the doing this in preparation 
for their removal, shows no want of prudence or care i n  the 
company, and the suddenness and fierceness of the advanc- 
ing flames permitted no removal to a place of greater safety 
afterwards, 
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C'FIA'LEI v. R. X Co. - -- 

But  the charge iinpntes a culpsble carelessness and want 
*of fbresight in allowing the co~istruct io~l  of a compress so 
dangerous in  the vicin&y cd such infl,~mmxbIe materials ns 
cotton, under the conditions from W ! I ~ C ~ I  the Jury  were left 
a t  liberty to infer a legal liability i n  the defendant u p o ~  
tha t  ground. There is, of cortrsc, danger from fire in  the 
-we of slearn power for transportation nrrd for the comprt:s- 
sion of cotton bales to a smal!er size, and yet the public inter- 
ests demand the use of i t  for both purposes. The  coxpresses 
reduce largely the costs of carriage in  tlie storage of a larger 
number of bales in the cars used in tra~!pportation. Steam 
cannot  he dispensed with, notwithstanding the  perils of its 
use, without great ~ k t r i m e n t  to the agricnltnral and corn- 
mercial prosperity of the country, and all that can be re- 
quired is the employment of such inearls as are cnlculnted 
to rerr_ove c r  reduce the perils cncot:ntered in the employ- 
ment of the dangerous but most valuable agent. But this 
question which might arise if the owners of the compreqs 
were sued a n d  charged with neglect in  not providiiig their 
smoke-stack with a spark-arrester, or in  the careless man- 
sgement and working of the n?achinery itself, is s o t  pre- 
sented i n  this appeal, since the permission to put  i t  c p  on 
defendant's premises is riot the proximate cause of t l ~ c  
injury, or as i t  is sometiines said, there is no eaueal connee. 
tion I ~ t w e e n  them. 

A negligence followed hy liability to others is defined as 
:' the judicial cause of an i i~ ju ry  when it  consists of such an 
ac t  or omission on the part of a responsible person, as in 
ordinmy natural sequence immediately results in sizch in- 
jury." Whar. Nc g , $ 73. I t  must he the raatl~rnl and prox- 
imate consequence of the act earnplaincd of. 2 CSreenl. Evi., 
r j  256. 

Measured by this rule, the damage is too remotely con- 
sected with the imputed negligence t3 expose the  defet?dant 
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to the action. The  redress, if any, must be pursued against 
the  owners of t11e compress. 

As upou ascertained facts, negligence is a question of law- 
to be declared by the court, in which the defendant was en- 
titled to the instruction that the evideuce disclosed no neg- 
lect i n  the company for which i t  1s liable. 

This view is fully sustained by the ruling in a case no t  
dissimilar in the facts to which our attention has  been called, 
i ihnpp v. Curtis, 9 Wend., 60. 

There is error, and must be a new trial. Let this be cer- 
tified. 

Error. Venire de nnovo. 

NoTE.=-T~ deeisiwo in E*k CCity I ron  Works v, R. 8p  D. R, R. Co., ao 
f l~is  term, is the mmc ns in above case. 

Vendor and Vendee-Liability oj  Carrier-Agent and B i n &  
pal-IStoppage i n  trultsitw. 

1. Qm& bouglrt and paid for were eleltvc~ec? co a railway company, 
whose bill of lading was execnted to the vendor acknowledging the re-= 
ceipt of the goods to beconveyed tothe vendee; Held, that the eontrac: 
for trausportation is in legal effect with the vendee, and the company 
liable to him for non-delivery of the goods. TIT snc11 case the title vests 
in the vendee purchaser, and a delivery of the gmds to the carrier is 
n delivery to the purchaser Ilimseli. 

2. Where one through his agent sells g o d s  ta mother, and they are 
shipped to the purchaser, the agent has no right to stop the goods in 
transittl, becaim hi, p~incipxl owe3 hirn on account of money advauced 
in the purcl~ase of the goods. 

(Jeizkins V. .Tm0rett, 7QN. C., 255; Oher v. Smith, 78N. C,, 31% cited and 
approved.) 
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CIVIL ACTION removed from Caldwell and tried a t  Fall 
Tern], 1881, of BURKE Superior Court, before Sejrnour, J. 

The action was brought to recover the value of a certain 
dot of cottoa. Budgt~ient for plainti&, Ritpeal by defendant. 

Nesws. Arn$eld, EolE and Cilley, for p h i  ilti R*. 
&mrs. Reacle, Busbee & Bwsbee, for defendant. 

SMITH, C. J. On March IOth, 1880, J. P. Harper, 011s of 
the plailltiffs, acting for the plaintiff firm, bought from Mc- 
Auley & Meacharn, at  Charlotte, forty-nine bales of cotton of 
which twenty were then ill possession of their agents, Neely 
& Bro., a t  Linwood, on the line of the defendant's road, and 
paid for the same. By direction of the vendors, Neely & 
Bro. on the uext day delivered the cotton to the defendant 
cotn pany, taking tl~erefor a $hipping receipt i n  the name of 
their principals for the transportation and delivery of i t  to 
.the plaintif& at  Icard, a station on the Western North Car- 
olina railroad. The receipt was retained a t d  a t  the same 
time Neely & Bro., drew on the said McAuley & Meacharm 
for a sum over $700, a balance due for moneys advanced i n  
their purchasesofcotton. Receiving atelegram from thelatter 
that  tile draft would not be paid, M. Neely pursued and 
overtook the cotton at  Salisbury, and presenting the receipt 
to the defendant's agent at  that place with a demand for ;I 

re-delivery, was allowed to take i t  from the custody of the 
company and afterwards converted it to his own use. 

M. Neely testified that there was " a universal custom 
among cotton buyers, when they had not been paid in full 
for their advances, upon shipping cotton, to hold on Lo the 
bill of lading as evidence of their title." 

The defendant requested the court to iustruct the jury :  
1. That if the custom testified to prevailed, and Mcduley 9t 

Meacham were indebted for moneys so advanced by their 



OCTOBER TERM, 1881. 431 

GWYN V. R. It. Co. 

agents, the latter had st111 a lien on the cotton and a right 
to resume possession from the defendant. 

2. That  the existence of this usage put the plaintiffs upon 
inquiry as to t l ~ e  lien, and there was no evitlerlce of their 
having made such inquiry. 

The court charged t l~a twhen the defe~endantaigned the bill of 
lading it undertook to carry safely and deliver the cotton to 
the plaintiffs at  Icard, arid failing to do so, is liable, u~iless 
some sufficient excuse is shown; that the contract of the 
plaintiffs with McAuley & Meacham vested in the former 
such title as the latter had in t l ~ e  cotton ; and that while M. 
Neely & Bro. could retain possession until repaid their ad- 
vances, yet when they marked the bales with the plaintiffs7 
name and transferred them to the custody of the defendant 
for carriage and delivery to the plaintiffs at the place of 
destination, they parted with their lien, and the plaintiffs 
having thus acquired full title could recover, notwithstand- 
ing the vague and indefinite custom governing the dealings 
between principals and their agents as shown in  evidence. 

The  law applicable to the facts of the case has been, in 
our opinion, correctly explained in  the instructions to the 
jury. The sale of a specific chattel by words operating in 
presenti transfers the vendor's title to the vendee, with 
a right to retain possession until the purchase money 
is paid, in  the absence of any contrary intent expressed 
or implied. When the purchase money is paid, the 
title vests absolutely in  the purchaser, and a right to 
immediate possession. Hilliard Sales, § Q  2 and 4 ; .J&- 
kins v. Jarreit, 70 N. C., 255. So a delivery of goods, bought 
and paid for, to a carrier for transportation arid delivrry to 
the purchaser, is a delivery to the purchaser himself. Tile 
carrier is in such a case the vendee's agent to receive all:! 
accept the goods. Hilliard Sales, § 42. 

The  authorities are numerous, say the court, in Oher v. 
Smith, 78 N. C., 313, " to the effect that  a deliveryof goods 
to a carrier designated by the purchaser is of the same legal 
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effect as a delivery to the purchaser himself, and  that it is not 
necessary that he sl~ould employ the carrier personally or by 
some agent other than the vendor," and the some result fol- 
lows when the mode of transportation is the usual or only 
one existing. I t  is equally true t l ~ a t  the agent's right to rctain 
until reimbursed what he rnay have paid out for his prin- 
cipal in purchasing the goods, may be surrendered and lost 
by his execution of his principal's contract of sale in making 
a delivery to the v e ~ ~ d e e .  

A lien is defined to be " a right to hold possession of 
another's property for the satisfaction of some charge upon 
it." 3 Pars. Cont., 234. The  right of lien cannot exist 
without possession, and is an inseparable incident to posses- 
sion. The surrender of the one is the extinction of the 
other; and this applies with greater force when the surrender 
is to a purchaser from the vendor against whom it exists in 
favor of his factor. Hill. Sales, ch 16, p. 198. 

The bill of lading itself executed to the vendors and ac- 
knowledging the receipt of the cotton from them to be con- 
veyed to the plaintiffs, so far from evidence of title in the 
agents, shows it to be in the plaintiffs, and that the carrier's 
contract is in  legal effect with them. The re-delivery to the 
agents upon their demand was a breach of the defendant's 
contract, and rendered the company directly liable for the 
value of the surrendered goods. 

The  " usage" relied on is wholly unavailing to affect or 
defeat the rights of the true owners, and is foreign to the 
issue between the parties to the action. 

The  doctrine of stoppage i n  transitu furnishes no analogy 
favoring the defendant's exemption from liability, and is 
but a limitation upon the general rule which deems deliv- 
ery to a carrier to be delivery to the cousignee purchaser. 
I t  exists only when the purchase money has not been paid 
and the purchaser becomes insolvent, and is but an exten- 
sion of the right of lien existing previous to the delivery to 
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the carrier. The vendor is in such case permilted to regain 
possession before the goods reach the hands of the consiguec. 
Actual as distinguished from constructive possession ac- 
cluircd by the consignee, puts an end to the right of stop- 
page. Milliard Sales, pp. 209, 216, d seq. The  principle 
governing the relations of these parties has no application 
to the present case. 

delivery vests i n  then1 the title and right of action against 
the defendant for the value of them. 

There is no error, and the judgment must be affirmed. 
KO error, Af-firmed. 

HANK (FIRST NATIONAL) v. CITY OF CHARLOTTE. 

Corporations-Stock Sm~bscriher. 

Any fm~darnental change in the charter of a corporation relieves a non- 
assentiag subscriber from liability upon his stock. 

(R. R. Co. v. Leach, 4 Jones, 340, cited and approved.) 

CIVIL ACTION tried at  Fall Term, 1881, of MECKLENBUR~ 
Superior Court, before Avery, J. 

The suit is brought by the First National Bank of Char- 
lotte and the Atlantic, Tennessee and Ohio Railroad Com- 
pany, plainti&, against the City of Charlotte, defendant, to 
recover the amount of coupons of certain bonds issued by 
the defendant city. The facts are set out in the opinion of 
this court, The defendant appealed jfrom the judgment of 
the court below. 

Messrs. Jones & Johnston, for plaintiffs. 
Nessrs. Wilson &Son and Dowd dk Valker, for defendant. 

28 
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S ~ r r ~ r r ,  C. 3. On February 15tl1, 1Sc55, the general assem- 
bly pas"eti the act incorporating the Atlantic, Tennessee and 
O!lio Rcilroad Company wherein are recited the provisions 
of an act of the !egislatnre of Tennessee passed on Febra-  
ar 1 ,  2Cit11, 1853, aut l~oi izing the formation and organization 
of a comlmny of the same name, which should have a cop 
p3r::te existence in the ~ t u t e s  of North Carolina, Tennessee, 
Ylrglnia and Kentucky, for the purpose of es tab l i sh l~~g a 
cou:munication by railroad between the waters of the  At- 
lnncic and the Ohio river, a n d  passing through these states, 
nhicil  a re  re-enoctetl and a, body corporate created in this 
 ate, with illie powers and privileges as those conferred in 
the $aid ~eciceci act. A& 185-1-'66, c11. 227. 

iegidation co:lternplated the formation of a single 
c4~)rnl~nny, sanctioned Lay the concurring and independent, 
~ i ~ a c t m e n t s  of the other enumerated states through whicll the 
rc:li; was to run, 50 that  while ttlecorporations renlained i n  law 
distinct 2nd separate entities, there should be a union of in- 
tpr+t ,  property and official management as in a single 
organization over the entire proposed line 

To  this company and in furtherance of its declared object, 
the town of Charlotte (its name changed by chapter 7 of the 
Private Acts of 1865-'66 to that  of the city of Charlotte) 
subscribed for four hundred shares of the capital stock and 
e x ~ ~ t u t c d  and delivered tu the company forty of its bonds, 
each in the sum of $500, and bearing date Ju ly  lst, 1860, 
tlle cbupons from which are  the  subject of the present ac- 
tion. The  subscription was authorized by law (Private Acts 
1854-'55, ch. 263), on certain prescribed conditions, requir- 
ing  the consent of the town cornrnissioners and the concur- 
ing  approval of a majority of the citizens, to be ascertained 
by submitting the matter to a popular vote a t  an  election 
to be held and conducted as is therein directed, and ~ 0 1 1 -  

temporary with the issue of the  bonds a tax was levied to 
meet the accruing interest represented in the coupons, and  
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t h e  principal when i t  became due, and the bonds were held 
by iI:e c.;tnpany prior a n d  until the change produced by the 
uct of F'ebruary 23, 1SGl. Privaie Acts 1868--'61., cb. 127. 

Th is  enactment professing in its title to amend the former 
act, of incorporatio:~, and which if not a n  abrogation and  
substitution of r, new colnpally i n  its stead, effects such fun- 
6arcental changes as are equivalent i n  their legal conse- 
quences, incorporates the stockholders resident i n  this state 
und3r  the  name of " T h e  Atlantic, Tennessee and Ohio Rail- 
road Compnnr i n  Sort11 C'arolina," dissolves the  association 
produced by t!le j<)ilit and siinilnr leqislation of this and the  
s t l t c  of Tennessee,  wit!^ the  cxym-ted co-operation of the  
ot!ler intereb;tcd states. J t  en:powers t!?e new organization 
ti, collect m d  use thc n o n e y  due from s3bscriptions to its 
predeeeswr, places i t  under  the exclusive control of the  
North C::ro;in,i stockl:olc!ers, and d i r ~ c t s  the  fund to be ex- 
pencleil in  the  constru!.tion of Ibe rnnd withi11 this state, un-  
tii i t ~  int5rsectinn w i t h  lhe l ine  of the  East Tennessee and 
Virginia Railroad, giviny the profits to the  new company, 
2nd r e ~ u i r ~ n g  the gnuge of its track to be " ueither tha t  of 
North C'aroljnn nor South Carolina, but  a n  independent 
gauge." 

T h e  5th sectiozl is a? %!?oavs : " T h e  Atlantic, Tennessee 
a n d  Ohio R a i l n o d  C'oinpnny i n  Korth Carolina" shall have 
no aul!lc?rity to b i ~ l d  tile ft11Ch and credit of thc Atlantic, 
Telinesse and Oitio Rc?ilro:xd Company for the  acts and con- 
tracts of the first named colnp3ny, or a n y  of the  stockhold- 
e r s  thereof be bound  for the  acts and contracts of the  last 
 lamed company, nor qhnll tile last named company receive 
o r  colletC any of the inst:dlments of subscriptions by stock- 
hoiders in  Xorth Carr!ina, nor shall i t  receive o r  demand 
a n y  profits arisinq from t 1 1 ~  said road i n  North Carolina. 

Section S deralares tB:it when the  road is completed to the  
Eas t  Tennessee and P i rg in ia  Railroad, the  Atlantic, Ten- 
oessee and Ohio Railroad Conapany shall by such name be 
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an  incorporated company in North Carolina, subject to the 
regulations and restrictious imposed in the act oi February 
23rc1, 1861, except that said company shall hold its annual,  
as well as its occasional meetings, at any point in North 
Carolina, which the stockho!ders ir, gcnerul meetirag, or the 
directors shall designate, as well as at  Jonesboro, in  Ten- 
neseee. 

Section 7 continues this aruendatory act in force until the 
proposed connection is formed, and section 10 pro~~ ides  that 
the acceptance of this nuiendatory act by a majority of the 
stockkolders in this state, shall be deemed and taken as a 
vaiid acceptance of it by t1:e Atlantic, Te~nesses  and Oitio 
Railroad company. 

Under the directions of the a d  a meeting of the  stock- 
holders was held at  Statevvillc April 8ih, 1861, at  which a 
majority of tile stock being represented in  person or by 
proxy, a resolution mas adopted declaring that i t  is ac- 
cepted by the stockholders of the Atlantic, Tennessee and 
Ohio Railroad Company in North Carolina, ar;d an  organi- 
nation effected ander ite provisions, and they agreed to adopt 
the gauge of the Western North Carolina Railroad, The  
bonds then passed into the hands of the new company, the 
same treasurer acting in that capacity for both, and were 
deposited for safe keeping in the plaintiff bank, and held 
by i t  for several yeam, until February, 1836, when they were 
hypothecated to the bank, to secure a debt of the railroad 
company due i t  for about $15,Qr39, and sinec reduced to 
.$12,000. 

The record sets out a series of exceptions to the rulings 
of the court in rejecting evidence, the general scope of which 
was to show that the restrictions contained in theordinance 
authorizing the issue of the corporate bonds in payment of 
the subscribed stock had been i n  several particulars disre 
garded, that the authorities of the town had given public 
notice of these Irregularities and their refusal to pay or rec- 
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ognize the obligation as binding, and that these matters 
were well known to the bank when i t  took them as collnt- 
era1 security for the railroad debt. 

But i n  the view we bake of the case, it becomes unneces- 
sary to pass upon the suficieney of these exceptions, and we 
shall confine our attentior1 to a single one, the detertniuation 
of which must result in another trial, ant1 if supported by 
ftilcts must prove fatal to the plaintiff's recovery. 

The  defendant asked, ant1 the request wa denied, to s;lb- 
mitt two issues to the jury:  

1. Did the town of' Charlotte ever assent as a stocki~oldes 
to the act of the general assembly ratified Febrnary %3rd,  
1861, amending the charter of the Atlantic, Tennessee aud 
Ohio Fhilroad Company ? 

2. Did said company ever deliver, or  ofl'eer to deliver, any  
certificate of stock to the said town? 

We have quoted largely from the amendatory act to show 
its fundamental aud esseti tin1 deviation from the plans and 
purposes of the origitlal charter and their r e l~ t ions  to caeh 
other. The  fimt contemplntes the conctrnction and apex- 
tion under  one manngemeut of a continuous road pasting 
frorn its eastern terminus throi~gh several other states to the 
Ohio river, and by the elwe association of' cornpanips t~llar- 
tered by each, practicdly and for all useful purpose. con- 
solidated into a single company. '8'1:fs great enterprise, so 
fruitful in promises of advantage to tho sections of the states 
the road was to penetrate, and especially to the town of 
Charlotte, to wllich their rich and a b r ~ r ~ d a n t  agricultural 
and other products were to be brought, was to be aud coil!d 
only be accomplished by funds contributed by stockholders 
in all of these states. 

To this organization and for these objects the defendmt, 
with the approval of the tax payers' vote, subscribed for its 
stock and Issued its municipal obligsttione. 

The amended charter lops off the road a t  its junction with 



438 I N  THE SUPREME COURT 

the East Tennessee aud Virginia Reilroad, and  creates a 
distinct and separate company, and undertakes to appro- 
priate the  funds raised for the former to the construction 
and completion of a fragmentary part, w11ich may never be 
extended farther. 

The  defendznt proposed t o  show nnder the suggested is- 
sues, that  while no certificate of stock i n  either road was 
eves issued to tlle defendant, i t  declined to assent to t he  
change or So participate in the action of the stockholders 
who did accept, and has since ceased to have any  connection 
with the new organization. 

There was error in refusing issues which mould have let 
I n  the defence, and hence we must eoiasitler the  effect of this 
change iu the character and scope of the amended charter. 

If  the defence is availaSle ugairxt the one plaintiff: the 
rejected evidence becou~es material to fix the other with 
notice and put the bank as ignee  upon the same footing 
with the  assignor. 

We are clearly of opinion that  subscribers to the stock of 
Lbe first eompany who  have not assenled, and do not assent 
to the amendatory statute and the modifications it  makes in  
the original charter, are  relieved from liability to the super- 
seding railroad company. T h e  authorities to this effect are 
numerous and decisive, and the princip!e is a clear deduc- 
tion from the relations of the  corporators to  the corpor it t'  on 
in which they hold stock. These relations involve a con- 
tract nct  only between them but inter xse,  and anlong the 
separate corporations thelmelves whose inviolability is se- 
cured against interfering legislation from the states by the 
federal coustitution. Some of the adjudicated cases me will 
briefly consider. 

If a corporation procure an  alteration in  its charter, by 
which a new business is superadded to that originally con- 
templated, the nsn-assenting stock-subscribers are absolved;, 
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from further payments. Sparrow v. E. and C. R. R. Co., 7 
h d . ,  369. 

All authorities concur in stating the rule to be, says 
PAINE, J., that a radical fundamental change in the charac- 
ter of the enterprise releases the stock-subscriber who does 
not assent. K. R. and R. I. R. R. Co. v. Marsh, 17 Wis., 13. 

So a change in the course a:ld termini of' a plank road 
by an act of legislation accepted by the company exc-tnerates 
the non-assenting stockholder. Plank Bond v. Arndt, 31 
Penn. St. Rep., 317. 

" I t  must be conceded," observes Mr. Justice STROSG, 
speaking for the court, " as a general rule, that a subscriber 
to the stock of a railroad company is released from obliga- 
tion to peg his subscription by a fundamental alteration of 
the charter." Xugent v. Superrrisors, 19 Wall., 241. 

I n  Supervisors of Pulton Co. v. Miss. and Wnb. R. R. Co., 
21 Ill., 338, the facts in which are not very unlike tbose bc- 
fore us, a railroad originally chartered to run from the Mis- 
sissippi river to the eastern boundary of Illinois, was by an 
ac t  of legislation severed in three divisiorls " for the pur- 
pose of facilitating and more effectually securing the early 
constrnction of the road," and the court uses this language, 
forcible and appropriate to the question before i t :  " When 
the vote of Fulton county was take11 to subscribe stock, the 
charter provided for one cwtinuous road across the state 
from the Mississii)pi on the west to the state line on theeast, 
230 miles in length, and traversing by far the most baaat,i- 
ful and fertile part of the state, an  enterprise i t  must be 
confessed of great magnitude, a n d  furnishing facilities for 
a vast and extended comrnerce and inter-conlmuuication 
with distant markets, i n  object well calculated to claim and 
receive the favorable regard of the people of a county lying 
in  its track. This may be safely taken as one of the i n -  
ducements for the subscription to its stock of the people of' 
Fulton county. * * * As to Fulton county the enter- 
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prise originally contemplated has dmi~dfed  down to a mere 
local road, fifty miles in  length, having no itnportant term- 
ini, the stock in  which, as appears by the record, would be 
of nominal value only. We cannot but think in this view 
that the alteration of the original charter by dividing this great 
road, was fundamental, and the stoclcholclers released from their 
subscriptions." See also H: and N. W. R. R. Co. v. Crosswell, 5 
Hill (N. Y.), 383. 

The same doctrince is announced in  Railroad Co. v. Leach, 
4 Jones, 340, by BATTLE, J., who states the true ground for 
this exemption of the non-concurring stockholder t o  be, 
" tha t  when called on to pay his subscription for the build- 
ing of such a road, he may truly say, nm hzc in fedem 
vepzi." 

The defendant called Gn, as i t  now is, after the lapse of 
many years to meet its assumed obligations, may well say 
that the subscription was made to construct a line of inte- 
rior communication with the great grain producing states 
of the west, whose completion would haveconferred impor- 
tant and lasting benefits upon the people and city of Char- 
lotte. I ts  successor or associate cDmpany is quite a differ- 
ent project, and with i t  we have entered into no contract, 
and are under no obligation. 

There is error and must be a new trial, and i t  is so acl- 
judged. 

Error. Venire de novo, 
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J. G. NEAL v. B. F. FREENSN and others. 

Surety and Pri7zc.@?al-Forhearunce-Diligence-Agent and 

Principal-Interest- Demand. 

1. A creditor is not bound to a surety for active diligence against the 
principal, for it is the contract of the surety that the principal shall 
pay the debt ; and tlle suret~y 7%-ill not be discharged upon mere for. 
be:imnce to sne, even if accompanied by a failure on the part  Of the 
creditor to inform him of the prilicipal's want of pnnctuality. Dne 
diligence is it qnestion for the court, and it is not error to refuse to sub- 
mit an issue involving it to tile jury. 

2. A principal is entitled to interest on money collected by his agent 
only from clernand (date of summons here) a ~ ~ d  3ef;tult of agent. 

(Pipkin v. Bond, 5 Ired. Eq., 91 ; Thornton v. Thornion, 63 N. C., 211 ; 
Deal v. Coc7~mn, ti6 N. C. ,  269; Byman v. Gray,  4 Jones, 155, cited 
and ~pprovecl.) 

CIVIL ACTION tried a t  Spring Term, 1880, of MCDOWELL 
Superior Court, before Gilnzer, J. 

The plaintiff, being the sheriff of McDowell county in  
1874, employed tlle defendant Freeman to aid him in tlle 
co!lection of taxes for tliat year, and took from him as prin- 
cipal and the other defendants as his sureties, a bou.3, dated 
September 14, 1874, the condition of which was that, if 
the said Freernau should collect or cause to be collected, 
and pay over unto the said sheriff, the taxes committed to 
him, in amount $1086.21, " within the time prescribed by 
law," then the same to be void, kc. 

The plaintiff alleges that the defendant Freeman had col- 
lected and failed to account for, of the taxes committed to 
him, the sum of $551.23; and i t  is to recover this amount 
that this action is brought. The defendants Flemming aud 
Ledbetter admit the execution of the bond by t l ~ e m  as 
sureties, but say, i t  was expressly limited to the payment of 
taxes, " in the time prescribed by law," and that the plain- 
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tiff without notice to tliem, and without their consent or 
knowledge, extended the tirne for collecting and paying 
over, from time to time, and made no demand on said do- 
fendants ; that i t  was expressly agreed that the time for col- 
lecting sliould he limited to four months, and that the said 
Freeman should be required to settle within that time ; but 
that instead thereof the plaintiff had extonded the time, and 
had aided and encouraged the said Freeman i n  his delay 
snd fsilure to comply with the conditions of their bond, and 
riot only did not irrform them of his failure but concealed 
it, and misinformed the defendants with reference to it, by 
stating to them that i t  v:ould be " all right," and that he 
coi-tinued to so aid the said Freeman, and conced his fail- 
ure for more than a year after he had knowledge of it, and 
in so doing had. lost llis remedy against the defendant sure- 
ties; arid that if plaintiff had given the defendants prompt 
notice of such failure, and had not extended the tirne for 
collection, they could have saved, to the plaintiff, the greater 
part of the amount not accounted for; but, that instead of 
so doing, he concealecl the default until the time for collect- 
ing ltad passed. 

On the trial the following issue was agreed to : 
" What amount of taxes, if any, did Freeman collect and 

fail to pay over to the plaintiff, of the taxes placed in his 
bands for 18741 " 

The plaintiff testified that he entrusted Freeman with the 
collection of taxes for two townships amounting to $1088.20, 
of which he bad paid, at  different times, $555.77, leaving a 
balance of $532.43. This amount the witness had accounted 
to the state for, so that the amount was due to himself. He 
put no tax books into Freeman's hands, but  gave him a 
mernornndum book, in which a list of the tax payers, and 
amounts due from them, were entered. On one occasion he 
called on Freeman for a settlemeut, but none was made- 
only some calculations-the defendants, Freeman and Fleln- 
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ming, being present. At  t l ~ e  irlstiznce of the  former h e  
wrote a letter to Ledbetter stating t l ~ r  zlnonnt he thought to  
be clcle from Freeman, which however tur1:ed out to be less 
than  was realIy due. T h e  following is a copy of the  letter, 
written at Marion, January  l l t b ,  1876, and eddressed to 
Thomas  Ledbetter : 

" T h e  report I have Iteard about B. F'. Freeman I find is 
incorrect. 1 a m  sorry i t  got out, but I a m  not to blame for 
it. I have seen Freeman and  a m  satisfied l-ic wil l  do  what  
2s right,  and  nsver intended to leave. He lras made ar- 
rangements to settle up e o e r ~ t h i n g  by court. I don't t1:ink 
you need be uneasy." (Signed J. F. Ne:il.) 

" N. P. I find on examining 1njl books, Freemall is be- 
hind only n i o u t  $350 for the year 1S74. J. F. N." 

T h e  armayenzcnt r~fe r red  tc, i n  said letter was a promise 
made by Freeman to Flei - r~~l i i ig  to br ing dowi.3 some corn 
ancl bacon to be applied to the  amount  due  from tile fornler. 
At  said settlement Freelnan said something cbout, oflfering 
n horse, or mortgaging one, b u t  no horse was produced. 
Witness offered to take tlie horse, bu t  noue was offered. T h e  
amount  found due a t  the  settlement was about time amount  
claimed i n  tlre action, and  was admitted by the parties pres- 
en t  to be due. Freeman said at tha t  t ime tha t  he mould 
send some corn or bacon down. 

Witr~ess  gaveFreenlan a receipt, of which the  following is 
a copy : " Received of K. F. Freemi:rl, Dep. ShK, elevetz 
hundred and  thirty-four $30 d ~ l l a r s  on taxes due  by him for 
the  year 1873. This  receipt includes Ihe whole amount  of 
taxes collected and amounts paid me in Freeli~an's t o \ ~ i l -  
ships, and  also the amount  of taxes exempt by cornmi-s' 1011- 
ers. February lS th ,  1874." 

T h e  defeudant Freemar  testified tha t  the  foregoing re- 
ceipt covered all the  taxes paid to the  plaintiff a n d  all the 
receipts heretofore given, but  not a l l  the  taxes placed i n  his 
hands ; that  he had paid over all the  taxes ccllected in 1873 
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.and 1874. Witness fwther  testified that, a t  the instance of 
the defendants, Flemming and Ledbetter, he came to the 
court house, and had a settlement in which the books were 
looked over, and three hundred and fifty dollars found to be 
due. 

The note from plaintiff to Ledbetter was then procured 
by witness, who wished a statement to show to Ledbetter. 
A t  that time witness made a payruetit of $150. 

Another calculation was made a t  Flemming's Iiouse but 
witness could not remember the result, but thought it about 
$350. 

Tlie defendant Flemmirig testified that in January,  1876, 
the plaintiff came to him' and informed him that he had 
heard Freeman was about to leave, and advised witness to 
see him. Witness went to Ledbetter's the same day, and 
from there went to the plaintiff's office where they left Free- 
man. Witness alterwards went r i t h  the plaintiff to look at 
Freeman's horse, and suggested to him to take the horse, 
but plaintiff said he did not think it was necessary, and if 
deprived of the horse i t  rnighl crip~slehim. Ledbetter said 
he would look after some bacon and corn which Freeman 
said he would deliver and turn over to them. 

At the conclusion of the argument the defendants' counsel 
asked the court to instruct the jury, that if the plaintifY 
knew of the default of Freeman, it was his duty to use all 
reasonable diligence to obtain satisfaction of Freeman before 
the sureties could be held liable, and to determine the qu  es- 
tion of diligence the jury might look to the length of the de- 
lay, the negotiations with Freeman and all the circumstances 
of the case. 

2. If the plaintjff as a creditor had doneany act injurious 
to the sureties, or inconsistent with their rights, or if he had 
omitted to do anything which the law enjoined upon him, 
and  the omission was injurious to the sureties, then, in either 
of such cases, the sureties would be discharged. 
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3. If the plaintiff bad done any act which injuriously af- 
fected one of the  sureties, so a3 to discharge him, i t  would 
serve to discharge all. 

His Hi~nor  suggested that  while the law asked to be 
charged might be very good law, i t  did not seem to be per- 
tinent to the issue agreed to be submitted. Thereupon the 
counsel asked the court to submit the following issue : 
" Has the plailltiff used reasonable diligence ? " His Honor 
being of opinion that the evidence did not call for any such 
issue, declined to do so, and the defendants excepted. 

The  court instructed the jury to allow interest on t h e  
plaintiff's demand from the 10th day of January, 1875, thak 
being the day upon which the plaintiff was required by law 
to settle the taxes of the previous year with the  public 
treasurder. The defendant excepted to this instruction and 
insisted that the interest should be allowed only from the  
commencement of the action. 

In response to the issue submitted, t h e  jury found that, 
the defendant Freeman had collectcd and failed to pay over 
the sum of $395 of the taxes committed to him, which sum 
the plaintiff remitted to $372. Judgment was reikdered for 
that amount with interest from the 10th of January, 1875, 
and defendants appealed. 

1%. G. 14'. Folk, for plaintiff. 
W. TY. Flemming, for defendants. 

RUFFIN, J. Several points were argaed at  the bsrir in  thia 
casa, but as the record presents two only, we shall confine 
our consideratior, to them, the first being the exception to 
the refusal of the judge to submit the issue proposed as t o  
the diligence used by the plaintiff; and the second, to t h e  
allowance of interest upon the claim of the plaintiff. 

As to the firat: B creditor is not bound to a surety for 
active diligence against the principal, for i t  is the con- 
tra& of the surety that the principal! shall, pay the debt, 



446 I N  THE SUPREME COURT. 

and i t  is his business therefore to see that he does so. Con- 
aequently, a forbearance to sue, even if accompanied with a 
failure to inform tlle surety of the principal's want of punc- 
tuality, will not discharge the former. Pipkin v. Bo~zd, 5 
Ired. Eq., 91 ; Thornton v. L?hornto?a. 63 X. C., 211 ; Deal v. 
Cochmn, 66 N. C., 268. 

Eliminate from the case before us the single feature of the 
delay on the pert of the plaintiff to sue, and what else is 
there in tile case that could possibly go to support the issue 
rejected by the court ? 

Tliere was no release of any  security ; no change in  the 
terms of their contract ; no contract to forbear for a stipula- 
ted time ; no tender of the amounts due and refusal ; noth- 
ing in  short which could imply bad faith on the part of the 
creditor, or a disregard, or even indifference to the rights 
and interests of the sureties. 

111 the argument much stress was put upon the plaintiff's 
failure to state the exact amotant of their liability in the 
letter to the defendant Ledbetter. But it is perfectly mani- 
fest that this failure did not, proceed from any fraudulent 
intent, arid that it could not, and did not work any injury 
to any one ; and as to the confidence in  the principal, and 
in  11is doii?g what what was right, expessed in the letter, i t  
was but an opinion (so intended and so understood) given 
to aid the surety i11 determining what was best for all yar- 
ties to be done. So too with the treaty as to the horse. I t  
was had x i th  the full knowledge of the defendant, Flem- 
ming, and with his full concurrence as to every step taken 
in regard to it. And as to the other articles " to be turned 
over" by the principal in discharge of his indebtedness, that 
was the resuit of an  "arrangement," not between him and 
the creditor, but between him and the sureties themselves, 
and so deposed to by the defendant Flemming. Due dili- 
gence was a question for the court, and seeing that the 
whole evidence taken together and supposing it all to be 



OCTOBER TERM, 1551. 447 

true, did not establish a want of i t  in the  plaintiff, his 
Honor  properly refused to submit the  issue to the  jury. 

I n  regard to the  question of interest: W e  concur i n  the  
view taken bj7 t h e  tlefenr!ants' counsel, a t  least, so far as to 
say, t11at it IE~S error to have charged the  defendants with 
iuterest so early as the  10th of January,  1575, a t  which time 
i t  does riot appear that  the  defendant Freeman had col- 
lected m y  part  of the  amount  h e  failed to account for, 
Collecting the  r n o ~ ~ e y  as agent of tlie plaintiE, he  wes not 
c1:argenhle wi th  interest un t i l  default made in  paynler~t 
after demand. IYymnn v. Gmy, 4 Zones, 155. IYhether the  
br icging the  action was such a demand as to entitlc the  
plaintiff to interest from t l ~ a t  date, is a question v;c have 
not considertd, a s  i t  was conceded, bob11 i n  the court Leiow, 
and  i n  the  argument  in  this conrt. 

As &he snln a!lowetl as interest was tlistinguisl:ed Ln the 
~ u d g r n c u t  rendered from the principal sum due, i t  Is i>oi 
liecessary tha t  we shou!d direct a new tri;il, :is the  correc- 
tion can be made here. 

Accordingly i t  is adjudged tha t  the  piaintiE recover ol' 
the defendants the  sum of $372 as  principal money, with 
interest, there011 from the date of the  summons, and  t ? ~ a l  
the  clerk of this court make the correction i a  the  judgment 
i n  conformity wit11 this opinion. 

T l ~ w  modified the  judgment of the  court below is afErmcl1. 
PER CURIAM Modified and affir~ned. 

31. T. LEACH v. S. El. FLEXlIIXO. 

Notes and Bods. 

An obligor in a bond pledgecl himself to be responsible for the pzyn~ent 
of a note, setting out in said bond the names of the payer and payee, 
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-.-4 . - - -- 
LEACH v, FLEXNINB. 

the amount and ilate of the note and for what it was given, milen due 
and payable and the rate of interest; Held (upon demurrer that  no ob- 
ligee ii  named), the payee is pointed out with sufficie11tcert:iinty a.: the 
obligee with whom the contract is made. 

Cphdps v. Cal!, 7 Ired., 2G2; Green v, Y'hornton, 3 3011~ ,  230; ~ h e z v e b '  
v, IGzox, 1 Dev., 404, cited, clisti~qyiished and approved.) 

CIVIL ACTION tried at  Fall Term, 1880, of WAKE Superior 
('ourt, before Graves, J. 

The case was tried upon complaint and demurrer. The 
demurrer was overruled and the defendant appealed. 

dllessrs. Reade, Busbee & Bushee, for plainti$. 
1%. 1,Valter Clark, for defendant. 

SMITH, C. J. On the 8th day of July, 1873, 5, P. Hyams 
and C. A. Dale in  payment of a stock of goods bought by 
the former from C. IT McKesson, executed to him their 
promissory uotc in the sum of $760: payable at  nine months 
with interest from date, and i t  was accepted en  condition 
that the debt was to be further secured by the defendant. 
Accordingly a few days thereafter the defendant entered 
into the following covenant, executed at  Marion, N. C., on 
July 12, 15'73: 

Ib7hereas John Hyams and Augustus Dale (meaning said 
C. A. Dale) have purchased of C. F, McKesson a lot of 
goods, i. e., merchandise amounting to seven hundred and 
sixty dollars, and have executed their note for the same, 
dated July Sth, 1873, and payable in  nine months after date 
a t  six per cent. interest. NOW if the said Hyams and Dale 
fail to pay said note (amounting to $760) at  maturity, I 
$edge myself to be responsible for the same. Given under 
lily lland and seal this 12th day of July,  1873, (Signed S. 
H. Flemming). 

I n  or about the month of September following, the payee, 
&l&esson, becoming indebted to the partnership firms of 
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Leach Bros. and A. G. Lee & Co., to the former in the sum of 
g185.27, and to the latter in the sum of $131.06, assigned 
by parol, and delivered to the pla'ntiif tlie said promissory 
note and covenant obligation in trust to provide for and 
secure the sums owirg by him. Several payments have 
been made on the note, reducing the amount still due to 
$335 with interest from July loth,  1875. All proper dili- 
gence has been employed to collect tho balance of the in-  
debtedness from the rnakera of tllk note and withoutsuccess, 
they possessing no property in excess of the exemptions 
allowed by law. Of this failure notice was given to the de- 
fendant and payment demanded in  August, 1876. 

This  is the case made in the complaint to which the de- 
fendant demurs and assigns as the grounds thereof: 

I. That  no obligee is named i n  t l ~ e  covenant. 
2. The  covenant obligation is not assignable. 
3. There is no consideration for it. 
4. The  facts alleged discharge the defendant. 
5. McKesson is a necessary party to the action. 
The last assigned cause of demurrer has been removed 

by an  amendment making the payee a co-plaintiff in  the 
action. 

The  first and principal objection directed against the 
validity of the bond, is the alleged absence of the name of 
a n  obligee. The obligation assumed by the defendant is 
that  he will be responsible for the amount due on the note, 
identifying i t  by a n  accurate description of its terms, " if 
the said Hyams and Dale (the debtors) fail to pay said note 
(amounting to $760) at  maturity." With whom does lie 
covenant when he says, " I pledge myself to be responsible 
for the s x n e ? "  Of course i t  is with the person to whom 
tlie note to be paid is payable. McKesson is the designated 
creditor to wlloln the money is due, and he  is as distinctly 
pointed out by the reference to the note wherein he is paye?, 

29 
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as if his name had followed the words quoted, upon the 
rnaxim id certum est quocl ccrtum reddi potest. 

Suppose instead of a separatg ir~strurnent reciting the pro- 
visions of the guaranteed note, the defendant had endorsed 
upon the note the words, " I guaranty the within," would 
there be any diiEculty in erlforci~~g the liability for any un- 
certair~ty either as to the person wit11 whom, or tile sum for 
whicl~,  the contract is made? The  reference in  each case 
incorporates the provisions of the secured note with the un- 
dertaking, and makes them one whole contract. A guar- 
anty is but a subsidiary and collateral assumption of an- 
other precedent, or co~ltemporary obligation, and is annex- 
ed to and becomes part of it, when sufficiently described for 
identification, as much as if written upon the obligation it- 
self. If in such case parol evidence were adrnisstble, as i t  
is not to aid a defective description, i t  is furnished ii; tile 
agreement a t  the time of the execution of the note, that this 
very additional security for the debt should be given. 

We are not without authority in  sustaining 'she bond in 
suit as  a valid and eiltorcible obligation. I n  Langdo?z v. 
Goocle, 3 Lev., 21, the bond declared on was this : " I, Phillip 
Goode, do staud bomd (not saying to whom) in the sum of 
16 pouuds, and is to be paid to the said John Gaines, the 
elder's executors, for which payment to be made, I bind my- 
self, m y  heirs and executors," (not saying to whom) &c. Or1 
demurrer tlie bond was held good. In a case almost iden- 
tical and upon the same exception to the insufficient desig- 
nation of the obligee, judgment was given for the plaintiff, 
the court saying that " an obligation cannot be ~ a d e  to ex- 
ecutors in the life-time of the testator, because he cannot 
have an executor in his life-time. And this obligation was 
sealed and deli1 ered to the testalor, and i t  shall not be void 
if by any means i t  can be made good." Lambert v. Brunth- 
waite, 2 Strange, 945. 

Our attention was directed to several cases in the argu- 
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ment in support of the demurrer, to one of which as most 
directly bearing on the point do we deem it necessary to  
advert-Pi~eips v. Call, 7 Ired., 262. I n  this case the defen- 
dant executed a lorthcoming bond in mhic11 are these words. 
In this case the defeudant executed a n  instrument rlot un- 
der seal iil which ihe intended obligatory words are. "1, 
the undersigned, bind myself in a bond of ninety dollars 
for the  forthcoming of a wagcn in the possession of Samuel 
Drake, executed and levied on as the property of A. Sheets, 
deputised, to the use of A. Taylor." A. Sheets was the oE-  
cer drputised by a magistrate to act under the execution. 
The court say the p F e r  writing " is not a bond ; it is payable 
to no one. I t  is of the essence 01' a bond to have an obligee as 
well as an obligor; it, must show upon its facs to whom it is 
payable." The decision does not at  all couflict with the 
views we have expressed, the manifest distinction being that 
while the one instrument does not, ill direct terms or Ly 
reference to another writing, point out the obligee, and this 
imperfection is not removable by par01 proof, the other does 
designate Lhe obligee with whom the contract is made with 
sufficient certainty, and who can enforce the payment of the 
note as well as the performance of the subsidiary ~ n d e r t a k -  
ing of the defendant. 

2. I f  the note was assignable, so must be the accompany- 
ing  security as incident thereto. Besides the point does not 
arise as the obligee is a co-plaintiff. 

3. The  absemce of a corisideration does not affect the obli- 
gation incurred by a sealed written instrument, aud if i t  did 
the transfer of the note was to be followed by the defen- 
dant's guaranlty, as part of the same transaction. Green v. 
I'horndori, 4 Jones, 230. 

4. The facts set out in  the complaint do not show such 
laches as  exonorates the defendant from liability; 011 the 
contrary, the plaintiff avers that the guarantee or his as- 
signee " made all due exertions to collect the amount due 
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from Hyalns and Dale, and used all  poswible diligence, but  
was unable to do so because neither of t l~ern at any time 
since the maturity of the said noie, as plaintiff is informed 
and beliaves, was worth a h r e  the exemptions by law." 

There is no statement from which it can be inferred that 
damage has resulted from delay, or that any efforts to make 
the money out of tile principal debtors which they still owe 
would have been successful. Sl~e~se l l  v. K i ~ o x ,  1 Dev., 404. 

Tile detnurrer must, therefore, be overruled, and this will 
be certified. 

No error. Affirmed, 

*JOIIN E. HOLLO WAY v. UN'IVEIISIT P RAILROAD COXPASy,  

Condemning land f o ~  Railways-Mode of crvssss.sing Damaps. 

The statutes relating to the appropriation ancl assessmet~t of the valne of 
lands for railvtay uses, have taken away the common law remedy of 
trespass y. c .  f.; and the damages alleged to have been sustained by 
the owner of lauds thus appropriated, must be assessed in the m a n n u  
prescribed in the general lam, as containedlin the Revised Code, ch. 61, 
6 I!?, unles~, special provision is made in the charter for that purpose. 

CIVIL ACTION heard upon complaint and demurrer at 
Fall  Term, 1581, of ORANGE Superior Court, before G u ~ ~ E T ,  J. 

This was an action in the nature of trespass p a r e  clazmnz 
fwgit,  brought by the plaintiff against the defendant for an  
injury to 11is land by entering thereon and appropriating 
R I : ~  occupying the same for constructing a railroad under a 
chart,er granted by the legislature, by which entry and  oc- 

*Buffin, J, did not sit on the hearing of this eased 
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cupation i t  was alleged the plaintiff had sustained great 
damage. 

The defendant demurred to the complaint and assigned 
as grounds of demurrer, that the common law remedy by 
trespass is taken away by the statutory remedy, and the 
plaintiff has no right to maintain his present action. The  
demurrer was sustained and the plaintiff appealed. 

JIessrs. Struyhorn, Fuller and Roulhac, fsr plaintiff. 
bfr- John I&'. Gmharn, for defendant. 

ASHE, J. The University railroad company is in the act 
of constructing a railroad from a point on the North Caro- 
lina railroad, the rnute of which passes over the land of the 
p!aintiff', and tliey have under the provisions of their charter 
entered a p m  and appropriated for the purposes of their 
road, a portion of the land of the plaintiff one hundred and 
fifty-six feet long and one hundred feet wide, and the plain- 
t,iff bas instituted this action to recover the damages which 
he  alleges he has sustained by reason of tbe trespass. 

And tbe question is, can the action be sustained, or  is the 
plaintiff confined to the remedy given by statute. 

By section SO? chapter 61 of the Rev. Code, it is provided: 
" If such carporation (railroad) c a n ~ o t  agree with the owner 
of the land which is entered on, or is desired by the corpci- 
ration for the purposes aforesaid, in the price to be paid for 
t5e same, then either the company or tbe owner, five days 
previous notice thereof being given to the other party, may 
apply by petition to the county or  superior court of the 
county i n  which the land or some part thereof rnay be sit- 
uated, and the court shall appoint five disinterested and im- 
partial freeholders to assess the damages to the owner for 
the occupation and use of the land." The object of this 
statute was to facilitate r a i l r o d  colmpanies i n  the construc- 
kion of their roads, by remsving obstacles .to t h e i ~  location, 
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and remedyiag the mischief of vexatious suits at corumon 
law. 

The legislature iu  the year 1872 passed an act, styled 
" An act to authorize the formation of railroad eolnpanies 
and to regulate the same," (Bat. Rev., ch. 99,) in ~vhich it i s  
provided that, in case any company formed cnder that act 
s l~ould be unable to agree for tbe purchase oE any real 
estate required for the purposes of its road, i t  sllould have 
tile right to acquire title to the same by presenting a peti- 
tion to the superior court, praying t@ have commissiol~era 
appoillted to appraise the land described in tbe petition, kc.  

The University railroad company was first clmrtered in  
Che year 1853, (Act of 1572-'3, ch. 51,) under tile name of 
tbe ' *  Iron Mountain Railroad Company," and by that act i t  
was provided that thc company might acquire title to lands 
for the purposes of its road, " subject, however, to the valu- 
ation and appraisement of value and damage, to be de- 
termined under the provisions of tEze ' Act to authorize the 
formation of railroad co~npanies and to regulate the same.' " 

This act of 1873 was slwended by the set  ~f 1579, ch. 100,. 
which changed the name of the corparation to  tlmQ of the 
" Urriversity Railroad Company," and provided that the 
said cornpnoy might appropriate and occupy as much land 
as might be necessary for the ccs-r,struction of its road, " sub- 
ject, however; t o  the valuation a d  appraisemeat of ~ a l u e  
and damage to be determined under the provisions @f chap- 
ter 99 of Battle's Rwisel, entitled "ailroad Companies,' " 

NTe are of the opinion the proper construction of the sev- 
eral statu-tes i n  relation to the appropriation and assessment 
of the value o-f lands for railroad uses, is, that they have 
taken away the common law remedy. 

In  order to encourage the building of raflways,atid facil- 
itate their construction, i t  has been the purpose and policy 
of the legislature to pxouide these e ta t~aory  remedies to. pso- 
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tect railroad companies against vexatious and dilatory liti- 
gation. dn that  view was enacted seetiotl 10, ehnpter 6:, 
Rev. Code, which gave the statute remedy to both the corn- 
pany and  the party injured. The11 was passed the act of 
3871-'72, cb. 138, (Bat. Rev., ch. 99,) i n  which is prescribed 
the mode of proceeding to condemn land by eompanies or- 
gauized under  its provisions. The  statute remedy in this 
act is giver1 exclusively ta the company. The  two acts in- 
corporating the University railroad company provide that 
the compiu~y may appropriate and occupy land for the uses 
of its rcacl, subject to the valuation and appraisement of 
v,tlue and darnage to be determined under the provipions 
of that act-Bat. Rev., ch. 99. There is no repealing 
clause i n  this last act. These can be no doubt that 
the Ut.iversity railroad company, if i t  takes the initiative in 
the assessment of value and  dartnages, must pussue the rem- 
edy prescribed in the charter; but there being no provisim 
for -t remedy in  behalf of the pl:iintiff, the injured party, 
e i t l~er  in tlae acts of incorporation or Bat. Rev., eh. 99, to 
which they refer, we must look elsewhere for his remedy. 
Section 10 of chapter 61 of the Revised Code was Intended 
as  a general law to apply to all caBes, where there weye not 
otherandspecial provisions made. I t  was not repealed by the 
act of 1871-'72, (Bat. Rev., ch. 09,) but is still in force, except 
so far-as it comes in conflict wi'tth, or is repugnmt  to subae- 
quent  legislation. I t  is repealed on this ground so far as i t  
relates to the University railroad company, bu t  is not re- 
pealed and is i n  force in regard to the plaintiff, who is the 
injured party. We hold tha& his remedy is uttder that  sec- 
Lion of the Revised Code, and that this action cannot be 
maintained. 

The demurrer was properly sustained.. 
No error, 4fi rand, 
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J. W. TUTTLE and an other v. R. M. 13ARRILL. 

Estoppel-Res Adjwdicatct- Union of Law and Equity. 

1 ,  Where two or mole successise actions are identical as to the parties, 
the alleged cause of action, the defences relied upon and the relief de- 
manded, a judgment upon the merits in the first aetion will estop any 
and all parties from maintaining the subsequent ones. 

2, Except in special cases, the plca of res adjudicata applies not only t o  
points upon which the court was actaally required to pronounce judg- 
ment, but to every point which properly belonged to the snbjeet of the 
i ,wc ,  and whicah the pal ties, exercising reasonable diligence, nlight 
llsw brought forwarcl. 

3. Uniler our present syqtcm of p1e:lding ant1 practice, a party is. con- 
clwively presumed, when sued in a secsnd aetior~ on matters before 
litigated, to have set np  in the former action all the equitahle dc fences 
of which he might have availed himself to defeat the legal title. 

(Fa~mer  v. Daniel, 82 N. C, 152, eited and approred 1 

CIVIL ACTION tried a t  Fall Term, 1880, of RUTHERFORD 
Superior Court, before Seymour, J. 

This action was brought t o  enforce the specific perforna- 
ance of a contract for the purchase of land alleged to have 
been entered into between the plaintiff Tuttle and the de- 
fendant, and f a -  the possession of the same land. 

The  action was originally brought in the name of t he  
plaintiff Tuttle alone, the plaintiff Logan being entered a s  
his attorney ~f record. During the progress of the cause a 
motion was made a t  the ix~stance of the plaintiff Tnttle to 
dismiss the action, the attorney who made the motion pro- 
ducing a power of attorney from h im authorizing the s a n ~ e  
to be done, and thereupon the plaintiff Logan filed an  affi- 
davit claiming to be the owner, and to have purchased the 
land under execution against his co-plaintiff, and was allow- 
ed to become a party plaintiff. I n  the complaint i t  is 
alleged, without giving any date, that the plaintifl' Tutt le  
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purchased of the  c?efendant a tract of land known as a part  
of the Achilles Baker tract, and  containing eighty-six acres, 
for ~yh ich  lie paid the purchase money i n  full and took a 

- written assignment of his interest with a prornise to c o s r e y  
the  same in  fee, w11icll written assignn~erlt  has been ioss. 
T h a t  the  defendant l ~ a v l n g  gotten the  possession of the land 
r e t ~ i n s  the same, and tliough requested to make plaintiff a 
deed, refuses to do so. T h e  relief asked is tha t  the  defend- 
a n t  m a g  be adjudged to make the plaintiff a deed, and de- 
liver the possession of the  land,  and  for damages for w&e 
and  occupation. 

T h e  defendant in his answer says tha t  the  plaintiff Tut-  
tle did not purchase the land mentioned in the  complaint, 
but  tha t  i n  t h e  year 1860 the defendant did agree with t h e  
plaintiff Tut t le  to exchar~ge lands, and  to let h im have tho 
86 acre tract mentioned i n  the  complaiut for another which 
h e  owned adjoining it. Th is  agreement however was by 
parol, arid was afterwards revoked by mutual  consent, with- 
ou t  any th ing  being paid, or done under  it. Subsequently 
a second and  different agreenier~t was made between the  
same parties, also by parol, which the  plaintiff Tuttle has  
failed to comply with, and  as to this  last agreement t h e  
plaintiff pleads the  statute of frauds. 

For  a second defence, the  defendant alieges t h ~ t  the  same 
niatters of fact alleged in  the  complaint and relating to the  
same land, had theretofore been tried and  adjudicated be- 
tween these same parties i n  interest a t  fall term, 1873, of 
McDowell superior court, the  defendant Harr i i l  being then 
t h e  plaiutiff a n d  Logan the defendant, against whom there 
was a verdict and  a judgment. Also tha t  the  same matters 
of fact and relating to the  same land had been adjudicated 
a n d  determined in  still another action tried a t  spring .term, 
1878, of Rutherford superior court, wherein the  said 'I'uttle 
and  Logan were plaintiffs and the said Harril l  defendant, 
and i n  which there Bas a verdict and a judgment i n  his 
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favor. I n  the action last narned there was cn  issue sub- 
mitted and found by the jury that the matters of fact then 
alleged had been tried and determined in the action before 
referred to as having been tried in  McDowell superior court. 
The defendant pleads the estoppel upon tbe plaintiffs, one 
or bot!~, g r o w i ~ g  out of the verdicts and judgments in said 
actions. 

On the trial in the court below, tile defendant put in  evi- 
dence a trailscript of t l ~ e  record of the superior court of 
McDowell county. i n  an action wherein the present defend- 
ant  IIarrill was plaintiff and the said Logan was defendant, 
and iu which all the issues were found for the then plaintiff, 
now defendant. 

This action begun in the court of Rutherford county, but 
was removed, by consent of the parties, to McDowell county 
for trial. I n  his complaint filed in  the action, the pluintiff 
(now the defendant) alleged that he was the owcer in  fee of 
a tract of land containing SG acres (describing i t  as is done 
in  the present action) of which the defendant had possession, 
claiming to have the title thereto, anti refused to surrender 
the same, and judgment asked that iie recover the land and 
for rents, kc.  

The  defendant Logan by his answer denied the title of 
the plaintiff to the land, and averred that any claim which 
lie might pretend to under Tuttle (his co-plaintiff in the 
present action) was fraudulent and void. That  Logan him- 
self had the title derived by deed from the sheriff of Ruth- 
erford county under sale made by virtue of two executions 
against the said Tuttle-one in favor of L. Lineberger k Co., 
and the other in favor of one W. H. Bostick. The record 
in  this action showed the final judgment to be i n  favor of 
the then plaintiff, that he recover possession of the laqd, kc. 

The defendant also offered the record of an action tried at  
spring term, 1878, of the superior court of Rutherford, in 
which the present plaintiffs, Tuttle and Logan, were the 
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parties plaintiff, and  said Harrill  defendant, and  by t he  
complaint in  which i t  was alleged that  the defenclant being 
seized of a certain tract of land containing 8G acres (being 
tile same with that  which is the subject of the preseut action) 
agreed with the plaintiff Tuttle sometime in  the year 1860 
to irlterchange lands with him and to give him the  86 acres 
for an  :idjoining tract of 150 acres then owned by him.  That  
relying on th i s  agreement, and at the d ~ f e n d m t ' s  request, 
the said Tuttle conveyed the 150 acres to one TV. H. Bostick 
and gave him the possession thereof, and took t he  possession 
of the other tract, which he continued to hold until  1867. 
Tha t  the tlefendant, notmithstanding his promise to do so, 
had refused to convey to Tuttle tllc 8ti acres by deed suffi- 
cient to convey the  legal estate, but had by a writing signed 
under his l ~ a n d  assigned to him an equitable interest therein, 
which interest the plaintiff Lagan had purchased at execu- 
tion sale, llnder judgments in favor of Lineberger & Co., 
and W. I-I. Bostick, and  i~ntnediately thereaftei. had taken 
the possession of t he  laud and placed one Knipc thereon as 
his tenant. 

The  rel~ef  sought was that  the defendant I-Iarrill be de- 
clared a trustee as to the 86 acres for the plai~ltiff Tuttle, o r  
Logan as having acquired his title ; or that  tlle agreement 
to interchange lands bt; resciiided in  case the defendant re- 
lies on the statute of frauds, and he be directed to reconvey 
the 150 acres, and for such other relief, kc .  

The answer of the  defendant Harrill  as exhibited i n  this 
last mentioned record was the sanle i n  substance with that  
filed in  the preseiil action, so far as i t  related to t he  facts of 
the case, and  there was a special plea of the estoppel grow- 
ing out of the adjudication of the same matters in the action 
between the defendant and the plaintiff Logan, tried in  the  
county of McDowell. I n  response to an issue submitted a t  
the trial of this cause the jury found the  matters i n  litiga- 
tion had been theretofore adjudicated between the parties in 



460 I N  THE SUPREME COYJET. 

interest to the controversy, and i t  was adjudged that the 
plaintiffs take nothing by their action. 

Upon the introduction of the foregoing records and the 
identity of the subjects of litigation in all being unques- 
tioned, His Honor instructed the jury that upon the evi- 
dence the defendant was entitled to their verdict. The 
plaintiffs excepted, and beiug allowed to state the ground of 
their exception, did so as  follows : 

That  the two actions between the parties, tried, one in  
McDowell court tit fall term, 1873, and the other in the 
Rutherford court a t  spring term, 1878, were pure ~c t ions  at  
law, being nothing more than ordinary actions of ejectment, 
whereas the present action is one purely for equitable relief. 
After judgment against them the plaintiffs appealed. 

Messm. Reade, Busbee d;: Busbee, for plainti Rss. 
Mr. .I E Hoke, for defendant. 

RUFFIN, J., after stating the facts. I t  is to be observed in  
&he first place that the assunlption of the plaintiffs as to the 
differences existing in the character, scope and purposes of 
the several actions waged between the parties in r e p r d  to 
the land i n  question, is not strictly accurate. So far as the 
present action and that which terminated in a verdict and 
judgtncnt for defendant a t  spring term, 1878, of the same 
court, are concerned, they seem to be identical as to the 
parties, the alleged causes of action, the defences relied upon, 
and the relief demanded ; and i t  being admitted that they 
both related to the same subject matter, and the judgment 
in  the prior action being rendered upon the merits of the 
case, i t  must follow that such a. judgment is a bar to the 
second action. 

I n  such a case the judgment operates as an  estoppel upon' 
parties and those in  privity with them, not only as to such 
matters as  were actually urged to sustain or defeat the claim 
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asserted in the action, but as to every possible matter that 
might have been so urged. 

The two actions now referred to were purely equitable in 
their nature. They both allege the existence of an agree- 
ment between the parties with reference to the same land, 
the promise of the defendant to convey the ~ a r n e  to the 
plaintiff Tuttle, the performance of his part of the agreement 
by said plaintiff, and the refusal of the defendant to perform 
his promise. The  effort of the plaintiff Logan to establish 
the validity of liis purchase at sheriff's sale, ia the same io 
both, and the prayer that the defendant may be directed to 
execute a deed for the premises made in both, is such as 
only a court of equity can give. T h u s  it is that the scope of 
the two actions so far* as they relate to the 86 acres, is iden- 
tically the same. I t  is true that i n  the prior action there 
was a prayer for the reconveyance of the 150 acres to the 
plaintiff Tuttle, in ease the defendant should not be held to 
perform his contract as to the smaller tract, bilt the plaintiff 
Logan sets ap no  claim to that land, and as this action is 
prosecuted solely for his benefit, and in  spite of the effort of 
his co-plaintiff to dismiss it, that difference cannot enter in- 
to this case. 

Having reached this conclusion, which fully supports t h e  
instructions given by his Honor to the jury who tried the 
cause, we might stop all further cor~sideration of the ques- 
tion, but  we are of the opinion that if the defendaut's plea 
of the estoppel had been confined to that growing out of the 
jcdgn~ent  of the McDowell court, the consequences to the 
 lai in tiff would have been the same. That  was an  action a t  
law, i t  is true, being for the possession of the land upon the 
strict legal title of the then plaintiff (now defendant). Still, 
constituted as our courts now are, i t  was open to the defen- 
dant in the action to set up any equitable defences he might  
have, and if able to show a perfect equitable right in him- 
sslf (such as he seeks to assert in  his present action), to de- 
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feat a recovery upon the legal title of the plaintifl. It was 
his folly not to have asserted this claim, (if, indeed, he did 
not do so,) aud he must be concluded by the judgment ren- 
dered in the cause, 

Except in special cases, says Taylor in his work on Evi- 
dence, the plea of re3 adjrcdicada applies not only to points 
upon which the court WRS actually required to pronounce 
judgment, but to every p i n t  which properly belonged to 
the subject of the issue, and which the parties, exercising 
reasonable diligence, might have brought forward. 2 Tay- 
lor Ev., Q 1513. As to the right of a party to defend upon 
an equitable right and to defeat the legal title, and the rea- 
sons for permitting the same to be done, we refer with sat- 
isfaction to the able opinion delivered by Mr. Justice DIL- 
LARD i l l  the case of Farmer v. Daniel, S2 N.  C., 152. 

Xo error. Afirmed, 

@. L. NcPETERS v. G .  D. RAP.  

Account-Evidenca- Valus of Services-Practice-Reference, 

1 .  When the plaintiff" has exhibited an account for services rendrred the 
defendant, it is competent for him ho prove that he was in the service 
of the defendant for a longer period than that charged in the account, 
and to explain that the excess was the equivalent of time lost while 11c 
%-as in such employment. 

2. It is also competent for a witness who testifies as to the value of the 
plaintiff's services, to assign in support of his estimate that he had 
himself previously employed the plaintiif ancl paid him a t  that rate. 

8. This court cannot consider exceptions to finclings of fact as being 
against the weight of eviclenee. 

4. An order of reference to state tile accounts of a co-partnership be- 
tween its members will not be reversed, as having been prematurely 
made before the existence of such co-partnership had been estitblislled, 
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when no exception was taken at  the time when the reference was 
~liade ; cvl~en the right to a jury trial as to the existence of s r~9 i  asso- 
ciation was expressly rcserved in the orcler of reference ; the co-psrt- 
nership being itclrnitted in the answer, as to n single traosnction, and 
the verdict afterwards renderetl on the question reserrecl being iu af- 
firmance of the plaintiff ' 8  claim as to the exidtence of the co-partner 
sl,ip. 

(Sc7zehan v. Malone, 71 N .  C., 440;  Brwnble v. Brown, I&, 613 ; Chester 
R. R. Co. v. Richardson, 82 N .  C., 343 ; NitcAell v. hi'lburn. 74 N. C., 
453, cited and approved.) 

CLVIL ACTION tried 'at Spring Term, 1881, of YANCEY Su- 
perior Court, before JlcKoy, J; 

Judgment for plaintiff, appeal by the defendant. 

Mr. J. M. Gudger, for plaintiff. 
Messrs. Gilbiam &. Gatling, for defendant*. 

SMITH, C. J. This action is for an  adjusttnent of the af- 
fairs of an alleged co-partnership in the purchase and sale 
of mica, and for a claim for personal services rendered out- 
side the joint business. The defendant i n  his first answer 
denies the existence of a partnership for any purpose and 
his liability to any demand sf the plaintiff, but i n  his sub- 
sequent amendment admito a restricted co-partnership be- 
tween themselve's and C. F. Young in buying and disposing 
of, for their common benefit, a single lot of that material 
obtained from one McWm. Young in the year 1876. 

Upon the trial of the cause at  spring term, 1879, and be- 
fore the answer was amended, the jury rendered a verdict 
(if i n  response to prepared issues the record does not dis- 
close themj finding for the plaintiff, and awarding unascer- 
tained profits in  certain joint transactions, which was set 
aside a t  the cost, of the plaintiff and an  order of reference 
entered in  these terms : 

On motion of the plaintiff, the defendant not consenting 
thereto, i t  is ordered that E. W. Goolsby proceed after notice 
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to the parties to take and state an account of all the deal- 
ings and matters in this action, according to the plesdings, 
and report to the next term of this court. This order of 
reference is made without any prejudice whatever to the 
defendant's right to contest before a jury the existence of 
any partnership as set out in  the answer, and in the event 
of the failure of the plaintiff to establish such partnership 
by a, verdict of a jury, the cost of the reference to be borne 
by the plaintiff, otherwise to be paid as directed by the 
court. 

The referee proceeded to hear the evidence and reported 
the same with his findings of fact and conclusions of law at* 
fall term, 1880, from which i t  appears there was due the 
plaintiff on the 4th day of August, 1880, the sum of $560.20+ 
whereof $459.858 is principal money, and to bear interest 
thereafter. 

Several exceptions were taken to the report by the defend- 
ant, which were overruled, and the amended answer put in ; 
aud thereupon in response to issues submitted, the jury say 
that the parties were during the year 1876 engaged as co- 
partners in the mica trade, and the joint business extended 
to other transactions outside the material bozght cf McW. 
Young. The exception being overruled, the feport confirmed 
and judgment rendered for the plaintiff, the defendant ap- 
pealed. 

These exceptions and the rulings thereon are now before 
us for review. 

For that the referee admitted and acted on illegal and ir- 
relevant evidence : There was but a single witness exam- 
ined besides the parties to the action. The exception is 
vague and indefinite, and  could not be noticed except by 
reference to the objections made to testimony admitted dn- 
sing the examination of the plaintiff's witnesses, and which 
were properly overruled. I t  was entirely competent for the 
plaintiff to prove that he was i n  the service of the defend- 
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ant  for a longer period than that  charged i n  his account, 
and to explain that the excess was the equivalent of time 
lost while he was in the defendant's employment, and equally 
so for the independent witness to be allowed to assign in  
support of his estimate of the value of the services, that he 
had himself previously employed the plaintiff and paid him 
at  that rate. These and other exceptions noted during tlie 
taking of the testimony are so entirely untenable, if not 
frivoIous, that they were not insisted on in argument. 
Xchehan v, Malone, 71 N. C., 440 ; Brumhle v. Brown I h .  613. 

The several exceptions to the findings as being against 
the evidence or its weight are not reviewable, and if they 
were, derive no support from a consideration of the testi- 
mony taken. 

The  only remaining exception, the substance of which is 
not embodied in the preceding, is to the making the order 
of reference before the disputed fact of partnership was set- 
tled by the verdict. This is the only matter pressed on us 
in the present hearing and has but little if any more merit. 

1. While the rocosd shows i t  was not a reference hy con- 
sent, no exception was then taken and noted to the ruling, 
the proper practice, when it is intended to be relied on, as 
pointed out in  Mitchell v. Ifilburn, 74 N. C., 483, and Chester 
R. R. Co. v. Richardson, 82 N. C., 343. 

2. The order was made with special reservation of tlie 
right to a jury trial of the asserted and denied copartner- 
ship, and if rendered unnecessary by reason of the finding, 
a t  the plaintiffs' costs. 

3. The amended answer admits a copartnership in a single 
transaction, and this admission though posterior in  time is 
a confirmation of the order before made, and removes the 
objection. 

4. The  verdict sustaius the reference as the previous con- 
fused findings point out, and we presume suggested the pro- 
priety of making it. 

30 
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5. No harm has come to the defendant by reason of the 
reversed usual course of procedure in cases where a defence 
to the action is set up which if valid puts an  end to it, and 
dispenses with the taking of an account, and we are not pre- 
pared to say that  the order is not within the scope of section 
245, C. C. P., and sanctioned by it, nor that the departure 
from the usual and orderly course of procedure in giving 
precedence to the reference when every right of a defendant 
is secured to him, would cmstitute error and vitiate the 
trial. There is no error, and the judgment must be affirmed. 

No error. Affirmed. 

F. 0. MORING, Trens., "kc. v. JOHN DICKERSON, and others. 

Mo~tgage- P~iorities- Instantaneous Seixi?l. 

Where a mortgage on land is given to one who has advanced the pur- 
chase money therefor, and executed at  the same time with the deed 
which confers title on the mortgagor, the malting of the two deeds is 
considered as but one transaction ; the seizin of the mortgagor is but 
an instanfaueoas one, to which prior encumbrances on his estate 
will not attach ; but the mortgage to sectire the purchase money will 
take precedence of all other liens or encnmbrances. 

(Howell r. Uowell, 7 Ired., 491 ; Bunting v. Jones, 78 N. C., 2k2, cited 
and approved.) 

CIVIL ACTION, tried a t  Spring Term, 1881, of WAKE Su- 
perior Court, before Schenck, J. 

This was an action to foreclose a mortgage. After the 
pleadings were made up there was a reference under the 
Code to R. T. Gray, Esq., who found the facts to be as fol- 
lows : The Raleigh Co-operative Building and Loan Asso- 
ciation, owning the land mentioned in the pleadings, on the 
.14th day .of June, 1869, contracted to sell the same to the 
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defendant, John Dickersoc, at  the price of $400, and gave 
him a bond for title when the purchase rnoney should be 
paid. On the 16th day of November, 1574, Dickerson and 
wife gave their bond to the firm of Thompson $ Whitaker 
for the surn of $275, and at  the same time executed a mort- 
gage upon the land as a security for the debt, which rnort- 
gage mas immediately registered. Soon thereafter Thomp- 
son assigned to his partner, Whitaker, his interest in  said 
bond and mortgage. 011  the 8th of Febrcary, 1577, Whit- 
aker borrowed money of the plaintiff, F. 0. Moring, as treas- 
urer of the Merchants' Protective Association, and assigned 
his interest in  said bond and mortgage as a collateral 
security therefor. I n  1878 said Whitaker was adjudged a 
bankrupt,and the defendant Fray was appointed hisassignee. 

On the 14th day of May, 1876, in  order to complete the 
pay men t of the purchase money for the land, and procure a 
deed from the said Raleigh Co-operative Building and Loan 
Association, the defendant Dickerson agreed to purchase of 
the defendant Viney Farrar four shares of stock, which she 
owned in said association, of the market value of $100 per 
share, and to pay therefor the sum of $600, to be secured by 
a mortgage on the land. That  no certificates of stock were 
ever issued by said association to its stockholders, and all 
transfers of stock were therefore made upon the books of the 
company. 

I n  pursuance of said agreement the parties met with the 
treasurer of said association, when the four shares of stock, 
then owned by the defendant Viney, were surrendered and 
cancelled ; and in  consideration thereof the association then 
executed a deed to Dickerson, who a t  the same moment, and 
through the aid of the same draughtsrnan, executed a mort- 
gage upon the land to the said Viney for $600. 

Upon the basis of these facts, the referee concludes, as 
matters of law, that the defendant Dickerson had an equita. 
ble interest in the land capable of being transferred by his 
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mortgage to the firm of Thompson & Whitaker. That  the 
defendant Viney Farsar had co13structive notice of such 
mortgage a t  the time she took her mortgage on the 4th of 
May, 1876; and therefore the lien of her mortgage is junior 
to the other, and he r.ecornrnends a sale of the premises and 
an application of the proceeds in the manner indicated. To 
this report the defendant Viney Farrar excepted, and iu- 
sisted upon her right to have her mortgage first satisfied out 
of the proceeds of the sale of the land, but the court over- 
ruled her exception, and gave judgrncnt according to the 
recommendation of the referee, from which the said defen- 
dan t appealed. 

i%!essrs. Reade, Busbee &? Busbee, for plaintiff. 
17Iessrs. Battle &: Blordecni, for de fen dar! ts. 

RUFFIN, J. TWO questions only are presented for consid- 
eration. First, whetl~er tile two instruments, consisting of 
the deed from the Building arid Loan Association to the de- 
fendant Dickerson, and his mortgage to t,he defendant Vineg 
Farrar,  executed as they were s i~nultaneously~are to be con- 
strued as one instrument, and to operate as one assurance to 
her of the land which is the subject of controversy ? And if 
so, then whether her mortgage is to have precedence over 
that, under which the plaintiff is seeking to sell the land- 
the same being prior in point of time. 

The  true rule in the construction of deeds and all other 
written illstrunients is to give effect, i f  possible, to the in- 
tent of the parties thereto, by which is meant, that where it 
is clearly the intent of the parties that the land shall pass, 
the form of the conveyance is not material, but the intent 
shall be effectuated by every legal means. Accordingly this 
court declared in the case of Holuell v. Hozuell, 7 Ired., 491, 
that  if necessary to give effect to the intention of the parties, 
they would not hesitate to treat several instruments, execu- 



YORISG pi. DICITEH~ON 

.fed zi,t t h e  same time, and relating to the  same subject, as 
forming b u t  one, tha t  is. to construe tile several instruments 
a s  component parts of one and the same instrument.  

So too in Buczting v. Jones, 58 N. C., 242, speaking of a deed 
to  the  parchaser of land, and a mortgage to secure the  pur- 
cllase money, executed by h im a t  the  same time, it is said 
t h a t  t h e  two were intended by the parties to be concurrent 
acts, and  should therefme be construed as one acl. Looking 
to tlie decision of other courts we Gnd them without a n  es-  
eeption, ijo far as we are informed, r,ll poiuting to the  snme 
conclusion. 

In  Holbrool; v. Pa'mey, 4 Mass., 366, where a father con- 
veyed land by deed to his son, who a t  the  qame time gave a 
mortgage to the  father to secure the  purehase money, { h e  
supreme court of t l ~ t  state held that  the  two instruments 
were to be cor,sidercd as  parts of one and the same contract 
between the  parties,  ill  the  same manner  as a deed of de- 
feasance forms with the  deed to be defeated bu t  one contract 
though engrossed on several slieets. To the same e8ect is 
the  decision of the  same rourt  i n  the  case of CYnr1': v. Il1701roe, 
1 4  Mass., 351, and that  of the supreme coart  of the state ot 
New York in the  case of Stov v. Tij?, 15 Johnson, 458, and  
also in J(~eE807z v. .dIcIiemy, 3 JYerld., 233, 

I n  the ease now before us the  two deeds bear the  same 
date, are  consistent w i t h  each olher, relate to the  s p e  prop- 
erty, and are  manifestly parts of one agreement evidenced 
b y  different instruments, and as to the  intelltion of the par- 
kies i t  is elear tha t  finding himself nnable to discharge his 
debt  due  to t h e  association for the purcl~ase money of the  
land,  tlie defendant Dickersor: soilght the aid of the defen- 
d a n t  Far ra r ,  who agreed to give it, by surrenderiug her  
shares of stock for cancellation, provided she were made 
secure by w mortgage on the land, and  tha t  this was thor- 
oughly understood and ~ s s e n t e d  to by all the  parties, inclu- 
d i n g  the  officer of the  associitticln. If then by any possible 
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legal construction of the two instruments this intention of 
the parties can be carried into eflect, i t  Is t he  duty of the 
courts to adept it. 

This h i n g s  us  to the other question, viz : whether the de- 
fendant Farrar,  having advanced the money to pay for the 
land to the Building and Loan Association, and upon the 
conveyance thereof to the defendant Dickerson, having eo 
instanti taken a mortgage from him to secure the money so  
advanced, is entitled to precedence over tlae d h e r  mortgage 
notwithstant3;ug it  is of a n  older date. I n  many of the  
states h e y  h a r e  undertaken to regulate this matter of pre- 
cedence between conflicting mortgages and liens, by st,ztutes 
which declare that  whenever lands are sold and conveyed, 
and a mortgage is given by the purdlaser, at  the same t i n~e ,  
to secure the purchase money, such mortgage s!iall be pre- 
ferred to, nod exclrideany claim, or lien, arising through the 
mortgagor. Here we l ~ a v e  no such statutory provision, and 
must needs thereforeconsider the point in !helight of the com- 
mon law alone. It is impossible to col~ceive of a decision 
furnis l~ing a stronger analogy, determining as i t  does a prin- 
ciple which must govern this case, than that  rendered i n  
the ease of Bunting v. Jones before cited from our owxi re- 
ports. There, the facts n>ere that the plaintiffl purchasing 
the land and paying for it, had the conveyance made to the 
defendant, who immediately executed a uzortgage to  the 
plaintiff to secure the purchase money, and the  question 
was as to the right of the defendant's wife to ha,ve dower in  
the premises. If a?iy ~ i g h t ,  accruing through the mortgagor, 
could under the circu~nstances attach to the land, i t  must 
have heen that  of dower, since that, of all rights, is rriost fa- 
vored by tile law, aricl yet so- ob:ervant was the court of t l ~ e  
intention of the parties, and so careful to give effect to it, 
tliat i t  would not allow it  to be Jefeated, even by the wife's 
claim of dower. To the very same import are  the o t l ~ e r  
authorities cited, of Bolhraok v. Ei'mey, Ckrlc v. iMranr~? 
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and Stow v. Dft. Thesc c a w  all proceed upon the idea tha t  
the seizin of the husband mas but for an instant, and that  
i t  was not intended to be i ~ i  him beneficially a t  all, or for 
his own use, but that the real purpose was to put the title 
in the mortgagee as a security for his mouey advanced, and 
that  the husband was a mere conduit pipe or medium of 
conveyance. But we are not left to reason from analogy 
merely in regard to the point ; on the contrary, we have to 
guide us, the decisons of several courts of eminent respecta- 
bility. I n  Jackson v. A~utin, 15 John, 477, and Hay.iuood 
v. Noo~ey ,  3 Bart. (N. Y ) 643, the facts were almost identical 
with those of the present case, except that the older incum- 
brances, for which priority was claimed, were judgment 
liens instead of mortgages ; a n d  in both cases, it was held 
tkat  the preference was due to the mortgage given to secure 
the  payruent of the purchase money to the party who had 
advanced it. I t  is true, that  in  that state there was a statute 
on  the subject; but the same court in the case of Slow v. Tift 
szpu,  held it to be declaratory merely of the coin~non law, 
a n d  indeed the preamble to the statute itself, so declares. 

Again the supreme court of Illitlois (in wllich state they 
have no such statute) declared in the ease of Curtis v. Root, 
20 Ill., 53, that  i t  was a. principle of law too familiar to jus- 
tify a reference to the authorities, that a mortgage given for 
She purchase money of land and executed a t  the same time 
the deed is executed to the mortgagor, takes precedence of 
j~d~ tnen t sp rev ious ly  ex i~ t ingagai~is t  him. The reason given 
is that  the execution of the deed and of the mortgage being 
simultaneous acts, the title to the land does not for a single 
inornei~t rest in the purchaser, but merely passes through 
his hands, and without stopping, vests in the mortgagcr, ai ld 

during such instantaneous passage no lien of any character 
can attach to the title. True it is, that i l l  the case just cited 
the mortgage was to the vendor of the land, but in  point o f  
right and principle i t  can make 110 difference whether it be 
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given to the vendor, himself, for the purchase money, or to 
one who actually advances the means to pay the purchase 
money to the vendor, and i t  was so expressly ruled in the 
ease of h'aiser v. Lembtxk, 3 IOWA, 520. 

T~npellecl by these authorities and convinced as we are of 
their correctness, we are constrained to hold that Wis Ronor 
in  the court below, erred in declaring that  the preference 
shonld he given to that mortgage under which the plaintiff 
claims. I n  our view of the case the mortgage given for the 
purchase money stands upon the higher ground and is en- 
titled to precedence-not upon the groulld of any snpposed 
equity in the vendor as such to have the purchase money 
of the land sold or any right of subrogation in the defendant 
Farrar to his lien upon the land, but purely and simply 
upon the ground that the two instruments being executed a t  
the same moment of time are to be treated as one, and con- 
strued as if the association had convcyed the land directly 
to her, and had not made use of the defendant Dickerson 
as an instrument to that end. If there had been an interval 
of time between the two transactions during which the title 
to the lan2 had rested in Dickerson, then this right of j~ri-  
ority w u l d  have been lost to lwr and attached to the elder 
mortgage. 

I t  is therefore declared by this court that the mortgage 
executed to the defendant Farrar on the 4th day of May, 
1876, eonstituted the first and highest lien upon the laud, 
to the extent of $400, that being the amount of the purchase 
money then actually due and paid, together with the inter- 
est thereon fro111 the da?. of such payment. We have thus 
restricted her right to the actual amount of the purchase 
money because of her offer made a% the bar of this court to 
accept that sum, and have not at all considered her right to 
have the whole of her debt secured in the mortgage in case 
she had seen fit to demand it. 

As to the suggestion of usury made in this court by the  
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plaintiff, i t  i s  sufficient to say, that no  such point appcars by 
t h e  record to have been taken i n  the  court below, and if it 
had  been i t  could not avail in  a court of equity whose aid 
t h e  plaintiff himself had sought. 

There  is error. Let judgment be entered in  this court 
according to the  rights of the  parties as herein declared. 

Error.  Reversed. 

W. C .  STROSACH & CO. v. M. A.  SLEDSOE. 

1. Plaintiff alleges non-payment of ~lotr? ; clafentlnnt admits its csecn- 
tion and avers tli:~t the consitleration thereof WLS an  article b o ~ 1 ~ 1 1 t  of 
plaintiff ant1 wumntet l  by h i l l 2  to he good, but which t~rrnccl o11t to be 
wortlrlres, ant1 Fets up eouuterclaim for allegctl l o s e s  in  itc i ~ s c  ; field. 
the n(1uiizsioii in the answer establislie~l : ip?in.;a f ~ c i e  c : m  for phil~tiff ,  
ant1 t!~e o?izrs restecl on defendant, tllt,reby giviiig 11im the rigilt to open 
a l~ t l  couclnrle. 

2 .  An nnse:tletl note which upon its fxce i;t;:rtcs a eonsiderwtior.. or  to be 
for " valr~e received," fnrniahcs proof prima facie of a conric!eration 
to support it. 

\ 

CIVIL ACTIOS tried a t  s p r i n g  Term,  1S81, of JOHXSTOS 
Superior Court, before Gudger, J. 

The defendant appealcd from the rul ing of the  court 
below. 

iUesws. D. G. Fowle and  A. 111. Lewis, for plain tiff. 
illcssrs. Ecnde, Busbee 6c Busbee for defendant. 

RUFFIS, J. Of the  several exceptions taken by t l x  np- 
pellent, i t  is necessary that we should notice but one, since 
t h a t  entitles him to a new trial ; and  the  other exceptions 
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being ~ddressed to matters touching the evidence and the 
judge's charge, way not again arise. 

The point to be considered is, upon which party did the 
onusprobandi, as developed upon the record, lie? and as a 
corollary to that,  which of the counsel had the right to open 
and conclude in the argument? 

I f  this question were res integra, I ,  for one, should not 
hesitate to declare that i t  ought to be left, as a matter of 
discretion, to the judge presiding at  the trial, to be deter- 
mined by hi111 as he may think most likely to speed and 
facilitate the cause, by a presentation of the facts in that 
orcler most easily to be apprehended by the jury. 

But i t  has been too long recognized as a positive legal right, 
a denial of which would furnish ground for an exception 
011 an appcal, to admit of our taking any such position at 
this lafe day. 

To present the point intelligently, i t  is necessary to state 
the substance of the pleadings which constituted the record. 

The plaintiff' complains of the non-payment of an an-  
sealed note of wl~ich the following is a copy : " On or be- 
fore the 1st day of Xovember, A. D. 1870, I promise to pay 
W. C. Stronach & Co., or order, nine hundred and thirty- 
five dollars, for 17 tons of 0. P. Merryman's Raw Bone Su- 
perphosphate, i t  being understood and agreed that this fer- 
tilizer is to be used bnd paid for out of the crop upon which 
i t  is used, on the said I3ledsoe's plantation near tlle city of 
Raleigh the present year; this note to bear interest from 
date and the crop pledged for its payment," (signed Feb. 
17, 1870, by &I. A. Eledsoe,) and alleges the same to have 
been executed and delivered to the plaintiff, and that no 
part thereof had been paid. 

The answer adtnits the execution and delivery of the note, 
but says, that the consideration thereof was a sale by the 
plaintiff of a certain amou~l t  of 20-called fertiiizer, which 
after its delivery proved to be utterly worthless, and without 
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~nercant i le  va!ue. T h a t  t h e  plaintiff represented the article 
for which the note was given to be the  cheapest article of 
the  kind in  the  market, and equal to the  highest priced 
guano ; and reIying on such representations the  defendant 
purchasa:! without having seen and examined it ,  a t  a cer- 
ta:n price per ton, and plaintiff ought  not, therefore, to re- 
cover more than  the article was really worth, and  being 
not1li:lg but  a fraudulent mixture of bone, sand and dirt ,  i t  
nras m-orthle~s. Tha t  the  plaintiff warranted the article sold 
to be the  cheapest and  hest in t!le rnxke t ,  and relying upoc 
snch warranty, the  defendant went to great expense in dis- 
tr ibuting the  spnrio~ls  article upon his farm, and was pre- 
vented from using a genuine article, such as would ]lave 
insured hiru a good crop: and a demaild as a counterclaim 
is made for the  amount  lost in  clist,ribu:liag the  article, a n d  
by the  failure in  the  crop. 

I n  reply the plaintiflf denies all the causes of defence and  
the counterclaim set, u p  i n  the  answer, and alleges that the 
entire consideration of the  note d i d  nat consist of t h e  fertil- 
izer sold, but  that  i t  also included a commission of three 
dollars per ton, which the defendant agreed to pay the plain- 
tiff for purchasing the article for h i m  and  thd freight upon 
the same. 

The  following issues were agreed to as raised by the plead- 
~ n g s  : 

1. Is  the plaintiff entitled to recover the  amount  of t h e  
note sued on, the  execution and delivery of which is ad-  
mitted by the defendant, or if any  part  thereof, how rn~uch ? 

2. How muell is tile defenllatlt enlitled to recover, if any-  
thing,  in  excess of the  plaintiffs' demand ? 

At the trial the  defendant insisted t h a t  the  burden of 
proof was u p n  llimself, aiid proposed to take the  initintivc, 
which upon tlie objection of the plaiiltiff he was not allowed 
tr, do, and  thereupon excepted, a l ~ d  the same point was 
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made and  overruled, as to the right of defendant's counsel 
to open and conclude the argument.  

The  adxissions of the answer cerlsiriiy establ ih s pr i , ,~ s~  
facie case for the plaintiff, and  especially is this so if r q a r d  
be had to the form of the first imue agreed to be subnliltetl, 
and  which is the only one material to the poitlt before us. 

By this issue, as well as by tlre  pleading^, the execution 
2nd delivery of the note sued on was admitted, and upon 
its face i t  pnrported to be founded upon a consideration. 
Wha t  duty then rested upon the plaintiff, further to estab- 
lish Elis right ta recover? H i s  counsel says that  i t  was in- 
cumbent on him to s h o ~ ~ i  aaStirmativrly n consideration, for 
that ,  not being under sea! or negotiable, the note did not of 
itself, and though its execution be admitted, imporG a con- 
sideration ; and for this 11s cites us to Smith on Contracts, 
pp. 52 and 99. There is no rldutjt t l ~ t  such is the general 
rule, tha t  i n  an  action upon an unnegotiahle ins t rnn~ent  a 
eonsideratiou must be both averred 2nd proved. Bat  tile 
exception to the rule is, v~lleri on its face the instrument ex- 
presw6 the consideration, or purports :o be giveil for " value 
received," in which cases, says 1 Daniel on Ncg. Instru- 
meats, § 161, a prima jclcis case of a consideration is ectab- 
lished. So, too, in  Avcrett v. Booker, 13 Gratt., 163, i t  is said 
that cn unnegotiahle instrnmeilt furl~islles proof prinzci .fcrcie 
of a, consideration to support i t ,  when a consideration is 
stated in it, ar i t  is s ta~ei i  to be for " value received." 

Tested by any rule, whetl-ier by looking to see whic1: party 
should succeed if 110 evidence mere given 011 either side, or 
on the other hand, wl~iell pasty would fail, in case every al- 
legation necessary to be supported by proof was strirken 
frotrl tlle record, the onus rested upon 111c defendant in  lllis 
ease, in  the existing state of the pleadings, ta say nothing 
of tllc f ~ r m  given to the isme. 

Error. J7/ ~i i t .c  de i)ot o 
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FV. S. BROWN and wife V T. 9. COOPER, Adm'r, 

When, upon x reviciw of the reaoril sent lip to t ! ~ k  colirt,. the conten;!ing 
al!eg:itiona of t h ~  parties in the court below do tnot appear :o 1 1 n w  
wo l r ed  any issne, :i oe~?ire  de noco will be amarcieil in order tl:::: :here 
may be e repleudsr. 

(PJcKea r, Lineherger, B9 X. C.. 21'5, cited and approved.! 

Crvrr, ACTION, tried at  Spring Term,  1838, of M ~ c w x s  
BCRG Superior Court, before JMr'oy, c;l; 

T h e  complaint states that  in  Nay, 1867, A, F. Sad!er ( the 
defendant's intestate) and  one V7illiam Clanton executed a 
note under  seal to Elira Cathey, for t v 6  hundred anti thirty 
dollars, paynkle one day ~ f t s  date, and in Ju ly ,  1864, the 
fenle plaintiff purchased the note from said Cathey for r 
valuable consideration, and no part  of the  same ha3 been 
paicl, excepb the  interest for one year ; tha t  in  April, 1865. 
the  dwelling of the fenw p!aintiff was destroyed by fire, to- 
gether with said note and o t h e ~  vslualsle papers bslqnging 
to her,  and she has demanded payment of khe illtestate dur -  

+rator ing his  lifetime, and also of the  defendant admill:, 
ofiering full ir?demnit,y in Blie premises ; and t h a t  judgment 
ha3 been obtained against Glanto!l, bu t  t h a t  for the reason 
tha t  he  has no property the  sheriff has returned the execu- 
tion ~ s s u e d  thereon, unsatisfied, The defenco set u p  i u  
answer tc, the  plaintiffs' a!legation is sufficiently stated nr 
opinion. Verdict, a n d  judgment  for plaintiffy a p p d  l 7 -  
defendant. 

UT. Clem. Dotid, for plaintitis. 
Xessrs.  TVilson & Son, for defendant, 

SXXTH, C. J. The  feme plaintiff's claim to the note d e  
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scribed in the  complaint and the money due  thereunder is 
derived from a n  alleged purchase for valuc and  a t ramfer  
froin the  payvee to her  in  the year 1864. This  is not  n ~ e t  
with ally denial i n  tlie answer, arid the  defence set u p  is the  
substitutiou of the  intestate's individual note, and  its ac- 
ceptance in payment by the payee of the original, on which 
he  was a surety only, a n d  the discharge of the former by 
successive payments begun i n  1869 a n d  ending i n  1871. 
There  was therefole no  issue nl1ou;able upon a11 unclisputed 
averment,  and noue was submitted to the  jury, whose only 
finding bearing upon the point is tha t  the  note when de- 
stroyed was the property of the  plaintiff, and  without ascer- 
taining by what  Lneans i t  had been acquired. 

T h e  object io~able  par t  of the  charge to the  jury in rela- 
tion to this subject is as follows : 

" If Badler went to Eliza Cathey grid took u p  the Clanton 
note by substituting his own therefor, h e  had a r ight  after- 
wards to give or assign the Clanton note to the plaintiff, and  
so far as h e  was concerned he woulcl still be liable therefor, 
a n d  if the jury believe such to be the  facts in this case the  
plaintiff would be entitled to recover." 

T h e  instruction is predicated upon the assunled surrerzder 
of t l ~ e  original obligation to the  intestate when he  executed 
his individual note in its place, and  its subsequent dispo- 
sition :and delivery to the  ferne plaintiff, and t h e  legal 
effects resulting from the transaction. But  this is  not the  
case made in the  complaint, nor the  source from which she 
deduces her  right, and  t h e  repugnance between the allega- 
tioris and proofs is apparent. T h e  discrepancies a re  obvious 
and insurmountable. In the one case the  note is given up, 
in the  other retained. T h e  uncontroverted statement i n  t h e  
complaint is that  the payee in  possession (and the apparent  
owner) has transferred the  original note for a valuable con- 
sideration, and  the answer sets u p  a subsequent payment  of 
the renewed obligation to the payee. T h e  evidence on which 
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the charge is made tends to sliom tha t  the  intestate took illto 
his possession the secured note when he gave his own, and  
after its transfer by him voluntarily paid off the latter. 

With this incongruity upon the  face of t he  record, no  
judgment can be l)ronounced, and  we have no alternative 
but  to remand tile case for a new trial and a more consist- 
en t  record. T h e  allegations and proofs must correspond. 
McKee v. Linebeyer, 69 N. C., 217. 

There would be little hcsitaucg in holding the  intestate 
liable if the transfer was made as stntcd iu  the  complaint, 
and he  afterwards with full knowledge thereof discharged 
the second note, and i t  may  be tha t  the  equitable estoppel 
arisiug out of his own act i n  dealing with and  disposing of 
a discharged bond as a valid and subsisting security, will 
prevent h i ~ n  from showing its nullity, and thus  escaping 
personal respousibility upon it. T h e  very act of disposiiion 
with the undisclosed antecedent facts affecting its continued 
validity, curries with i t  a n  implied warranty that t h e  
moueys specified are due, and that the  note is in  force so far 
as his personal accountability is involved. 

But  we do not undertake to decide a question altogether 
hypothetical, and ~l-hich tnay not arise upon another trial. 
T h e  judgment must be reserved a n d  a new trial  awarded, 
and  it is so adjudged. 

Error. Yewi~e de noco. 

0. I3. EDWARDS v. J O H N  TIPTON and others. 

Mortgagor and illct~tgngee-Posseasimz by-Pwwmption. 

Altho~lgh a mortgage deed with uuexecuted trnsts Is not color of title so 
as to give effect to n seven years' adverse possession under it, yet the 
rnorgagee's actual possession of the land for ten years after default 
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Ci\ Ii, ACTIOX to recoi-e:. land, tried a t  Spring Tqm, ISSr). 
of MTTCIIET~L Superior Court, before Gilrrzcr, J. 

T7enlict and  judgment for the  defendants, ;~ppe:il by 
plaintif?'. 

SSIITI~, C. J. The land i : ~  controversy belongcd to \Til!ia1i7 
E d n ~ r d s ,  who, on Alay Sth,  1841, execuied a deed of 1 ~ 0 r t -  
gage therefor to Samuel Flemming, and  the latter on the 
same day made a 1ea.e of the preinises for five years to the 
tnorgagor. S e a r  the  expiratioc of tha t  t ime he made a 
s e ~ o n t i  lease for the same term to the  said Edwards and his 
son J o l ~ n .  The  land way also sold u n d c  execution agai;lst 
the  mortgagor and by the coroner's deed executcd i n  Octo- 
ber, 11;3G, conveyed lo  the  said Flermuing, a n d  the defend- 
arlts clairn under  Flemming. 

The  plaintiff's title is by virtue of a deed f j r  the  prem- 
ises execxted to them by the said Edwards on JarluarS 24th,  
1861. T h e  court ruled agairlst the claim cC title under the 
execution sale and the :lileged continuous possession iil its 
support, for the reason that exclusive of the  t ime during 
W]liCll the  statute of l i r ~ i i ~ t i c n s  was suzpndei!, seven years 
had not  elapsed before ?he sui'l nras brought.  

As to t l ~ e  deficiency of the  title derived through the mart, 

gage deed, the court was requested by the plaintiff's cou~l -  
sei to charge " t h a t  the mortgage to Flernming, be i r~g  an 
unexecuted trust and  its conditions not complied with or 

gave no color of title to Flernming and those 
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claiming ~xnder  him." T h e  culirt refused to give the  in- 
striictiox, and  directed the jury tha t  although n r a ~ r + , ~ g e  
~ . i t ! i  unesecuteil trusts would not be color of titlcl, so c ' -  to 
g i ~ e  etrect to a ,seven years' co t~ t inued  adverse ~ ) Q S T E F , < ~ O ~  

nnder  i t ,  yet con:irlereti i l l  t:onnection w i t h  the  ! m w  of 
4341 and IS-15, if \:7illia~i>. Edc.nrils thereby be~;~;ui: tci~::.nt 
to t!le mortgagee, abandoni:?g his right as mortgngor, at- 
torning to F l e m m i i ~ g  and a c k n o ~ ~ l e d g i n g  him 3 3  o r n o r ,  
the  ruortgage deed u.ou.:ii bc cu!or of tit,lc nnc! y ~ r L ~ c . t  i t  
after such possession, and the pla int i fs  cocld not rczovw. 

The appellants present in the  record a n  exception to wnle  
p !qfu l  and 1~arrnles.s rem:il*ks ;!icla!g,.ptl i l l  1,)-  oil;^:;^! to 
correct which t h e  interference of t,be court rvas 110% :!:lied 
and r:o ol~jecticn made until  after the rendition of t h e  7-cr- 
clict ; a n d  also to the suiiicieilcj. of the descriptive nards  
emp!oyed toideutify the lai~ci c-onveyed as flint, r? .~en t i f i :~d  

r~ in the  c o m p k ~ l t .  Ihese exceptions are so ohvionsly nnien- 
able as to need no comment. 

TYe a re  unable to understand from the statement of 'lcts 
the  matter i n  controversy. 11 n-ould seem from the d i :ds ,  
both tha t  of the  mortgagor and  of the coroner, being l1rior 
i n  t ime to the  conveg-mace to the  plaintiff, that the  I f ~ g a l  
estate was vested i n  Fle:nming, and his deeds :wrc laot 
color merely, requiring the aid of possession, 'hut convey? Ices 
of the  estate i n  the  land. But aside from the  eYect of the 
sale under  execution of' the mortgagor's equity of rc~irrnp. 
t iou,in making the  tit!e of F l e ~ n m i n g  complete, the  ~ O C S E  ;cn 
of tlie nor tgagee ant3 his exercise of full ov.ner,Ilip over* the 
l a n d  for ten ye2rs after default a n d  without pay i l~cn i  of' :I?)- 

part  of I h e  secured debt or clniin to the  l o n t l ,  raises r7 -2er  
t h e  ~ t a t u t o r y  ru!e a presumption of the  abandonment - I -  re- 
lease in  some legal way of the  light of redfmption, ss T xld 
a similar possession in  tlie nlortgngor, p resune  tlladisel .>rge 
of the  debt and a r e c o i ~ ~ e y a ~ ? t e .  l2t-v. Code ch. GS 1 9 .  
Barlzes v. Brown, 71 N. C. 507; R a y  v. Peorce, 84 N. C. 4%. 

37. 
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I t  rims not appear that, the plaintiff has had possession, or 
when, or 110~7, if a t  all, tha t  of the defenclants 2nd Flem- 
: i~ ing  under n.llo~n they. llold was interrupted after the  ter- 
rnination of the  leases in  1631, and  these lease.;, significaut 
merely of the legal re la t iom created by t11e mortgage deed 
~tse l f ,  serve to strengthen the inference deduced froni the  
lal)-,c of time under the  statute. 

I n  no  aspect can we discover error in the  charge of wl~icil  
the plaintiff can complain, and this error must be shown 
by the appellant, or the ruling of the court below will not 
be disturbed. 

T h e  judgment must  therefore be affirmed. 
S o  error. X f i r m ~ d .  

E a  U.  HA\! KISS,  Atlul'r, Y. J. IT. CAXPENrYER and others. 

A p : i ~ t y  to an action is not i ~ ~ c o n ~ p e t e t i t  r~ntlrr  wction 31.3 of thc Code to  
rc-tify to trn~tsaction between the witness alid a person deceaseil nt 
the tintc. of such esaniination, ~vhc re  t?!c wprescntxtive of the deceased 
i i  iiot :I parij- to t !~e  suit. a d d  f w t h e ~ :  where t l ~ e  defendaut opens 
the tloor by his ow11 eviclence as to such trnnsactions, the matter is set  
a t  large, and che plainti t t"~ contradictory testimony bemoles compe- 

CIVIL ACTIOS, tried a t  Fall Term,  1680, of RUTHERFORD 
Superior Court, before S e y r t ~ o z ~ ~ ,  J. 

,Judg~nent  for plaintiff, appeal by the  defendatits 

MY. J. F. Hoke, for plaintiff. 
ilh. D. G. Fowle, for defendants, 
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Harvmr;s 2. CARTEXTEE. 

SXITII, C. J. The  plaintiff, administrator cle boltis 120~2 of 
Robert Bcrnggc;, brings t5is action against the defi.ncIa~:t~, 
the  sureties to  tlie a:!ministrakior~ bond of  ;I. b h r h a n l ,  the  
farn:cr cdn:i:;istr~tor, to recover 2, !,dance of 5112 in his  
:;ands xxertainei! a:ld repcrtcd by a u d i t i i i ~  commissioners. 
The defecdants In their aniwer,  no t  d e n y i i ~ g  the indebted- 
:less of their principal, a!lcge that i t  has bee11 paid, and  they 
are no longsr liable therefor. To  sustair, this defence they 
inlrodliccd as n v itness \IT. C. D w h a m ,  one of the  heirs a t  
!a&- of the ii~teet:lte, 11. Dcr11arn, and  p:.oved n conrersatio:l 
n i t h  <he plaintiff, in which he  stated that  he  had taken the 
note ef Plato Durllnm, a:iotI:er heir 25 law and since de- 
ceaszcl, ir full discharge of what was due upon the  s2id ad-  
rninistrztion account. 

111 reply the plaintifi" v;as allowed, aRer objection mnde 
and  overr:lled, to testify and  my,  t h a t  Plato 9 n r h a m  gave 
him 7x0 no!e b11t cn o h l i y d i o . ~  lo pay h i m  oiie hundred dol- 
lars when his ancestor's lands should be sold, and i t  wes not 
accepted in  djicharge, bu t  on condition of f i ~ l l  p a g m e ~ l t ;  
tha t  no payment had been made, and the estate of Plato 
Durham was insolvent. 

T h e  exception to the competency of t h e  pinintiff to tl!us 
testify prcsents the  only matter for consideration vpon the 
:?ppeal, 

r 7 L 11s. dzclaratiol~ i? ocercd arid received as an admission of 
the alleged pre-existent fact of payment,  o n c l  relates to a 
trmwartion lietween the  prainfijf cand cc, deceased h e i ~  ot low of 1Fc 
iitt~aictfr,,whose snreties only are  sued, and the evideuce comes 
from auother heir a t  law. T h e  case does not come ~ i t h i n  
t h e  9,xration of the  clisabling proviso of section 343 of the  
Code. Ti13 act prohibits the  examination of a party fo the  
action, a n d  certain others specified, " in regard to a n y  trans- 
action between such witness and  a person a t  the t ime de- 
ceased, insane or lnmt ic ,  a s  a xvitness a g a i m t  a party then 
prosecuting or defending t h e  action, as executor, adminis- 



trator, heir  a t  law, n e s t  of kin,  assignee, legatee, d e ~ i s e e ,  or 
survivor of scch dcseased ~ ~ L I . s ' J ~ I ,  or :is assigilce or c o ~ ~ ~ m i t  
tce of sucl.1 i,,~ani; pl,-~~, :I, or l:~j!;;tir;, wJien s u c h  e x u ~ u i ~ ~ a -  
tion," &c., rleltlier of : i ' : : i~?~  i ~1ut:.)11,- (1:~ the  t lefe:~dlnk sus- 
tain towards the ili,,:ec~\ ;u i y  15 ~ t l i  .i~lluni tlio t r a ~ ~ s a c t i o u  
deposed to oceurrcti, 1 1  t ! s t  <ilretics, "not  wifhin  t h e  letter,'- 
bu t  withill the  spirit !he , i ;~ t l~ ie ,  possess Llie same r12l;S 
as  does tile r-.lprc:e~in~ive GI their d e c c ; t d  ;)ririci~)al v, l ~ e n  
sued, to makc  t ilr obj-.clion, 21:: i3 held iil LZrjmli v. Uu?  is, 
69 X. C., 444, tile o ) J ~ x ~ ~ G : ~  w o u l ~ i  not  prevail, because the  
transaction was, not bc:weca Zlie witness and  the  intest:tte, 
b u t  betweel: the  wihecs  2nd o1:e of his  heirs a t  law, aiid i? 
not embraced 111 thc psolilbitorj proviqo, 'l'l~e very p i n t  
Is decided in  81'~k:d.~ V. ,V,i~iih, 79 X. C., 517, and  the tcsti. 
mony d e c l a r ~ d  atlnaiysiblo isezdn~e the representative of the  
deceased persou bctueen x i i o ~ n  :mci the  t idendant  tectifying, 
the  transaction t,ouk p'lacc, wa5 I I O ~  a party to the  :tction. 

T h e  competency of the explanatory and  rebutting evi- 
dence may  be cunsidcreil i:, another aspect. The defend- 
an t s  offer the  p la iu t i f ' s  a i l r ~ ~ i ~ s i o a s  toslivw that  t h e  indebted- 
ndss upon the former adminislration h a d  been discharged 
by his  acceptance of the  personal obligation of one of the 
heirs, a n d  thus  they o p u  tlie door for a full inquiry into 
the  facts of the tr:,usnctiol~, and  rei:der t h e  plaintiif a corn- 
peterit witne5s in regard t v  them, by the concluding clause 
of the  seetioil. 'i'1ii.j is ru!ed ili  X i ~ i i ~ l ~ y  v. Ihy,  73 N. C., 588. 
There, the  d e h d a a t  llad pmvr.J cruel act5 of mistreatnlent. 
slid undue  inHucnce practicccl liy C I ~  plainti5 t o w d . ,  Ilic 
intestate, a d  tile plail~tiir svxs perrr~itietl t~ esplaiu  and 
contradict thr: les:iuionyv. " 1v11cl1 d i e  dcihclant  tbus  opi.ned 
the  door by 11iv o n n  o ~ i J e u r t  ," .;I! the court, " the  auatter 
was set a t  large u:d tho p;uil~tif! ':, x c l u t  tlng aud contradic- 
t o r ~  testirnolly Lecaue cnmpel~ l i t  by the esllress provision 
of section 343." Tlrerd is n o  e:i.or, a n d  the judgulent is af- 
firmed. 

No error. Affirmed, 
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, 2 r r ~ s r ,  from an  order appo in t ing  a receiver and granting 
a restraining order made at Chnmbers in  a suit  per:ding i n  
?IICDO~VET,L Superior Court ,  by Gilnzv,  J. 
By vir tue  of t h e  act  of t h e  general  t~ssembly  passed 

on March l? , th ,  1879, the corporate existence of t h e  \lTestern 
Division of the \Vestern Yortli C irolina rai lroad was te rmi-  
nated, aud its property and eEectsves~ed i u  the  IVe3tern Sort11 
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Carolina railroad company, of which i t  was tile ofhhoot, 
to be collected arld admini=.-teretl in trust, f o ~  t1:e benefit of 
the  c~ed i to rs  and stockholclers. T!ie validity of the  enact-  
men t arid its f ~ r w  and operatioii were declared in t h e  action 
brought by the  legislatire reyr~sentat ive  appointee against 
the  late president of the d e f ~ ~ n c t  organisntiorl on an  appeal 
from the  judgment of the  superior court of Cuncnmhe, ren- 
dered a t  fall term, 18'39, liearcl and determined a? J a u u , ~ r y  
term f'o!lowing by this court. TTj. IT, C. R, Pi. CD. v. Euflifzs. 
82 N. C., 5 2 3 .  

71'hile the cause \;.as pencli~lg j n  t he  c o u ~  t on February 
LO, ISSO, the present suit  W:H cornmeaced by sl?n!rnone 
against the several d l ree to r~ ,  by lic[lle, of t l i ~  said \Yestern 
Division, the Western Division itself (as a still existi:-ig col- 
poration,) and t h e  said \Testern North Carolina railro::?. 
company, issuing from the same superior court ,  011 behalf ol 
t h e  plaintiff and other stockholders, for t h e  purpose o i  
withdrawing tile funds of the said \Testern Division from 
the said directors, a n d  p!acing them fbr greater security 
under  the control and management, of a receirer, ill order 
to their uitiniatr disposition among the parties entitled 
thereto. On :he same day a preli t~,iuary motion for tlle a p  
poinlment of a receiver and an ir~jurictiori was mntle, which 
after successive postponements protected by a temporary 
restraining order, dur ing  which the cause was reu~oved to 
hlcDowell, was beard at  Chambers on J u n e  l,?th, m d  al- 
lowed, an ir~junction directed to  oper,lte until  the  l i e a ~ i n g ,  
and  Bcnjalnlri Long dasjgnetrd as receiver to  take clinrge 
of and manage the property of tllc extinct cofpor ation. 
F rom this interlocutory judgment  bl~e defendants appeal. 

Jlessrs. J 1M. JkCorkle, TI7* H. Ildalone arid G. N. Foli::, for  

plain tiffs. 
Xessrs, Ji'e~riw,on & Et~ller, for defendants, 
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SMITH, C. J. ,  after stating the case. I n  the  mean t ime G. 
ill. Roberts, a n  alleged judgment; creditor on Marcl: 31st, 
ISSO, also brings suit  against the  said Western Division !'OY 

t h e  l ike purpose of securing its assets by the  appointment of 
receivers, the  sumrnons issued in which is returnable to fall 
term of Euncombe wper io r  court, 2nd was served on the 
nex t  day  011 W. W. flollins, its late president. T h e  com- 
plaint p u t  i n  on April 5tl:, was f ~ l l o w e d  immediately by an  
xnswer in  name of the  said %Testern Division, filed by 
Brim and signed by @. M. McLoud, attorney, both direc tor 
and  deferdauts in  the  preceding suit, ar;d on the 9th of that 
month  z n  interiocutory order was made by the  judge ap- 
pointing those two dirertors reeeivers with the  usual and nec- 
essary powers for the  effectual discharge of the  duties of their 
offices, upon their entering into the  bond with surety which 
has been given, Thegeneral  assembly by another act passed 
Jlarcll  29th) 1880, appointed comrnissior~ers on behalf of 
the  state to sell and transfer " all  the  r ight  and  interest of 
the  state in  and  to the  railway, stock, property a n d  f r m -  
ehises of the  Wester11 North Carolina railroad compauy," 
011 certair~ terms a n d  c8,nditions therein set out,  to certain 
persons named as grantees, who on compliance therewith 
r e r e  required to form a i d  " r e o r g m i ~ e  the  company es a 
new corporation by the mrne of t ! ~ e  \Vestar:l Sort11 Ct~ro-  
lina railroad company, the tlet.j.ils whereof are  specified 
and  set out in  the  act, and  the holders of private stock in 
t h e  former were to be allowed a pro m t a  share of tlie capital 
stock i n  the  neLr and  sixbstituted corporation. Th is  enaet- 
merit has been accepted a n d  its provisions were carried into 
effect by the formation and  orgwr~ization of the  now com- 
pany without dissent from tlie private stockholders, as ap-  
p a r s  from the evider~ee of S, MeD. Tate, previous to t!~? 
making  the o d e r  a n d  appointment now under  review. 

With this brief narrative of the  material facts, i t  i s  quite 
r~nnecessary to look into the  vo io~ninoas  testimony and e s -  
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hibits, eccompailying the transcript, for the purpose of as- 
certaining the past management of the afYairs of the \Vest- 
ern Division, since its ex t iuc t io~~ pats a:] end to tlle func- 
tion of its board of tlirectors and other officers, and renders 
imperative the duty of providiug a proper person to take 
possession of the resources and to manage them in the in- 
terest of creditors and stockholders, and this is done in  the 
act dissolving the corporation. 

But  the effect of subsequent legielation is also to destroy 
the administering corporation itsrlf, by its absorption with 
al l  its property, effects and francllisw iuto the successor 
compauy of the same uaale, formed under the act, and the  
consequent extinction of the corporate life of the former. 

So then at  the time when the order under ronsicleratiou 
was made, there was n o  receiver or representative in  exist- 
ence, and i t  was both necessary and proIIer that one should 
be appointed. 

We thus meet the question of the eEect of the prior action 
of the court in making the appointments for a similar pur- 
pose in the subsequent suit brougl~t by Roberts, upon the 
power of the court to  make the order ill tile present case. 
We have no hesitancy in declaring i t  inopern cive to agect 
the 1)resent ~)i-oceeJings and for reason; we shall briefly 
assign. 

1. The order was czpar-th, the corporation defendant hav- 
ing ceased to exist, and no m e  being competent to act i n  
its behalf and represent it. 

2. The  ljving trustee, the Western North Carolina rail- 
road company in whom the rights of the Western Division 
were then vested, was not a party and yet was u, ?recessmy p r r f y  
to the attempted action. 

3. The prior jurisdiction over tlae subject matter acquired 
by the present action and the pending and undecided mo- 
tion for an  injunction and a receiver, exclude the iaterfer- 
ence of the court in another, and especially at the instance 
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of one who is competent to become a party in the  first a n d  
to obtail; adequate redress in  that. T h e  authorities a r e  
decisive on the point, and  the conEiets and perplexities at- 
tending tile prosecution of several actioris having the wine  
objecl i n  view, are  an ample vindication of the  principle. 
Childs v. J Ia~t in ,  G3 N. C., 126 ; H n ~ w m c l  v. Hnpuood, 79 9. 
C., 42. 

4. T h e  receivers attempted to be appointed are defendants 
in this cdze, and  will not be allowed to frustrdte a n d  defeat 
the  present action of the court. 

V,'ithot:t recurring to the unseemly haste wit11 rvIiic.11 the 
suit  of Roberts is instituted and pro~ecutetl  without show- 
ing  the defence of a previous acqnired jurisdiction, nnd the 
inferences which might  be thence drawn of collusion, i t  is 
sufficient to say it cannot he allowed to itnpair the  full ex- 
rcisl: of that  jurisdiction or affect the  legal proceedings 
thereunder. 

I. An objection appeariilg on the record is in~erposed by 
tlle d e f e n d a ~ ~ t s  to the con;pctency of the  two oEcers  before 
w11~)ru. in the  District of' Columbia, on two separate occa- 
sioils, the verification of the  coinplaint is m : ~ d e  by the plain- 
tiff, to administer tlle ontll anti to the  su!iicieiic~y in form of 
tlle verification of ~ ! i e  plaintifi"~ attorlley before the  judge 
who e n t e ~  tainetl the  ~nqt ion.  T h e  plaintiff.; swear to the  
t ruih  of t h o  allegntions col~tniued i n  the complaint, usctl as 
an aBrlavit to support them, pu t  in or1 February $111, 1850, 
before a notary public, ar:d then oil Marc11 l g t h ,  following, 
beffire a, duly appoiilted commissioner of :he state for t h e  
district. It is supported by the oath of his attoruey before 
the  presiding judge on February I l t h ,  and  again more fully 
on the  16th of tha t  month.  

Without  pausing to inquire whether the  same strictness 
i n  the  form of verification is required in  a n  affidarit to be 
used in obtaining some ancillary protection or relief i n  the  
progresss of the  cause, which may or may not be met by 
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opposing evidence a t  the  will of theother  party, as in a com- 
plaiiit which entitles the plaintiff to n discovery of the  facts 
charged, which are known to the  defendant, or on informa.,tion 
believed to exist, (and the written statement here, tboogh i n  
form a complaint, i s  in  legal contemplation a n  affidavit only 
f x  the  p u r p o w  i t  is intended to subserve i n  obtainirg  tile 
order) we are of opinion tha t  the  oath Lcfore the state c0:n- 
missioner is fully sufficient, authenticated as it is wit11 his 
official signature and seal. Rat. Rev., ch. 21), S 3 ; Pciige v. 
Price, 78 S. C., 10. Hence i t  is ueedless to consider the  
affidavils of the  attorney. 
11. T h e  defendants also except to the  admission of further 

proofs additional to the affidavit offered in  supyort of the  
motio:i, in  responw to the  n u ! ~ m m s  proofs arid exhibits io- 
troclnced by themselves in  opposition to the motion. l y e  
do not see the  force of the  objection, nor any  jnst reason for 
excluding what the  plaintiff proposed to sl~oiv in  rebuttal, 
upon a n  inquiry i n  which tlie f x t s  m n t ~ r i l l  to the  judg- 
ment  ought to be fully developed and unc!eratood, under  the  
exercise of a sound discretion ill the  prerniws, and  i n  order 
tha t  H i s  Ilonor may be thus  intelligently advised and en- 
abled to act upon the whole case presented by both parties, 
and this is c o ~ ~ s i s t e n t  with tLe practice under the Code. 

111. It is also iniisted that  the  plaintiff is not a stock- 
holder by virtue of tile assignlrients of shares, until  the  
transfer is made upon the corporation books, arid hiis 110 

status on which, as such assignee, to prosecute the suit. We 
shall not enter into a tliscu~siou of the  question raised by 
this exception, v-llether such assig~itucnt,  previous to and  
without a transfer by t!lc surrender of tlie old and the issue 
of a new certificate (a mode necessary to enable a corpora- 
tidn to kiiow who are  its share-holders, and  may participate, 
as such, in  its managem<nt) does not  vest i n  the  assignee, 
as between the  assignor and llimsclf, a n  interest wllicli will 
be recognized and  protected i n  the  exercise of its equitable 
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jurisdiction by t h e  court, since t h e  lnw is well settled 11)- 
author i ty  and n u m e r o u i  adjudications. 1 Potter  Corp ,342, 
260 ; Xngeil  a n d  Anies Corp., 5G4,5GS; Thotnp.  Liala. S ~ o c k . ,  
S 217 : Dzde v. Cc~tncl bcc ~YOL. CG., P O  813. (X. S,), 32;  J~l~wso?r, 
T. T;lclerliill, 52 N. J7. (Ct. Appeals), 203 ; Eal~l; v. B c d ,  Cir. 
Ct. U. S., decirled May, 1881 : DicLincotz v. d3arii:, 120 1Iass. 
279. 

\\'P have felt some d i f i c u l ~ y  i n  szlstainizg tiiz j u i l ~ m e r l t  
on acco~ant  of t h e  ub>ence of tile p r w e r ~ t  \B'e~teril Nurtl, 
( h r o l i n  L ra i l roxl  co c p l n v ,  :is party to ti10 C ~ I I S ~ ,  since 
t h e  a w t s  of t h e  MTestern D ~ v i ~ i o n ,  o r  sorilc of then:, ma! 
h a v e  been recovered by the l eg ida t i r e  appqintee i i r i i l i i :  1% 

subsequent life, and t!lccce p : l s ~ d  to the cuccc-.or C ~ ? ~ ~ I ~ I ~ C I -  

cion, arld zn order  rnny becor,~e i1Ce~sSLrJ for t h e  ~ : ~ r ~ e ~ ! d e r  
of sucl! t o  t h e  receiver. 

But a s  it does not appsa r  that  .tug asscts viere recovered 
n r ~ d  reduced to posse:sion under  the jut1gn1ei:t in tlie cnsc 
first referred to in  t h e  o p i ~ l i o n ,  md n o  suggestion to thiz 
i m p o r t  i s  made,  we assume, i n  de te rmin ing  this appe:il t ha t  
t h e  assets remain  w i th  the late directors alld other officsers 
n.110 a r e  defenda:its, a n d  the  order  can thus reach them m c l  
b e  made  eiTectl~a1 wi thoct  t h e  presence of the  new corpora- 
t ion  in  t h e  record. 

Tile judgment  below m u s t  t h e ~ e f o r e  be aifirmed, therc  
l ~ e i ~ l g  n o  er ror  i n  t h e  ru l ing.  T h i s  will be certified fol 
f ~ r t h e r  proceedings in  t h e  court  below. 

No  error. Affirmed. 

1 .  1Vllel.e I n n i l  l l n a  been orclercd to  he disposed of a t  a judicial d c  i t  is 
in rustoilia i r g ~ q  until title hns been mzile to thc  purchaser under thr 
sanction and  direction of the  court, 
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- 
KEMP 2;. REMP. 

2 .  A m:~rrlecl woman mill be considered as discovcrt qvoctd her wpnrnte 
estatc, only to the extent  of t!ie powers esprcssly conferred r~poli !tcr 
in  tlie deed of settlement, and her p o w ~ r s  will 9ot be extentled by itn- 
p1ic;~tion- 

3. wllero the purcl~nser of the land of z feme covtrt aoltl ~ ~ n t l e r  :tn o r~ lc r  
of c o ~ l r t  Itas 6,ttisfiecl tlie trustee of her separatc est:ltc by sur1.c311(1(:?- 
irlg :I. clnim held by him against the t rmtce  il~tlivitl~i:~llp, ant1 thc latter 
has :~grrecl by pi~rol nit11 his eecl i l i  gue t i u t  to convey Iivr :L t,r.nct of 
lancl in tliscl~arge of the purchase n ~ o n e y  wl~icli sliorrl~l hnrc eolnv illto 
his I~n~lcle, ant1 put Ilrfr in po:iseseiou of srlc!i Inntl, tllc? contrxct is iiot 
canforceable against tlic f e m  covert-especi;~lly wlten the sepnratcest:~te 
is limitccl over to other persons :~f ter  t,l~e,jeiiie couert9s il(.ntll. 

4. I n  sr~cli casc, if the purclisscr acted in gooil fnit l~ as reg,mrrls 11En : ~ e t i ~ n l  
intentions in  paying tllc tnlatee by a cnncc~1l:ltion of tllc !:ltterss ii~tl(sht- 
cduers,- l~e will, upon paying lo  t l ~ c  annrrietl woman the R I ~ ~ O I I I I ~  of 11is 
bid, be s~lbrogatetl to her title to  tile trwt,  of 1:uld a c q ~ ~ i r e d  ftmm the 
trustee. 

<Lord v. i1eas.d and  Jlerotay, 79 N. C., 5 and 13; Harrlg v. IIoCLg, $4 N. i'., 
661; Frttz'er v. it:.ow~zlow, 3 I&. Eq., 237; Iittox v. Jordloz. 5 .Joues 
Eq , 175; Rtenling v. 12icJcs, 2 Dev, A- nat., 130, citcd, comme~~te i l  on 
ant1 :~pproved.) 

MOTIOX in the cause heard a t  Fall Term, 1879, a t  Er ,a ;~m 
Superior Court, before 8 c p o u r ,  J. 

Tllis cause comes to this court upon the appeal of James 
I. Kennp ~ l n d  wife Elizabetli, from the ruling of the superior 
court of Bladeti county upon their petition for relief; filed 
i n  a proceediug theretofore had in the old court of equity, 
u l~dc r  which t l ~ c  interfcjt i;f the said Elizabeth in certain 
lands had been sold. The f:~cts necessary to be known for 
a proper unclcrstnnrling of the case are as follows: 

Thc  Sane plaintiff (whose maiden name was Fitz Ran- 
dolph) by her guardian, George Cromartie, filed her petition 
in  the court of equity a t  fall term, 1549, asking that her 
one-fifth interest ill certain lands might be sold, and at the 
same term an order was made directing the clerk and mas- 
ter to sell the same upon a credit of one, two and three years, 
.and to reserve the title uutil  the purchase money was paid. 
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The master reported a s ~ l e  to spring t e ~ m ,  1850, to  Benj, 
Fitz Randolph, one of the defendants i n  the present motion, 
and that he  had taken his bond for the purchase lnoney, 
with the defendant Joseph R. Kemp as surety. There seems 
to have been no order confirming the sale made a t  that 
time, bu t  a t  fall term, 1854, it  was ordered that  upon the 
pajinent of the purchase money, wiih colnpolrnd interest. 
or tlle guardian's axceptance of the bond given for the pur- 
chase money in lieu thereof, the clerk and master should 
make title to the purchaser. 

At this  stage of the case, the said Elizabeth ha-ling be- 
come of full age, intermarried with the plaintiff James I. 
Kemp, and in pursuance of an  ante-nuptial agreement to that 
effect, the two joined in a deed on the 10th day of Novem- 
ber, 1856, whereby they conveyed, together with other prop- 
erty belonging to the wife, 11er interest in  the bond given 
for the purchase money of the land, to the defendant Joseph 
R. Kemp (he being tlle father of the  husband) i n  trust for 
the sole and separate use of the said Elizabeth, free from all  
incumbrances of her said husband, and  in case of her death, 
leaving him surviving, then in  trust for him during his life, 
and after the death of both, then in  trust for the childre11 of 
the said Elizabeth ; or in  the even6 of her dying withont 
children, in  trust for her rightful heirs;  which trusts were 
accepted by the said Joseph R. 

At  spring term, 1857, of the said 'court of equity, i t  wap 
ordered that  upon the payment of the purchase money into 
court, or upon the  exhibition of a duly authenticated receipt 
of the said Elizabeth, piith her private examination take11 
according to law, the clerk and master should convey the 
land to the p u ~ c l ~ a s e r ,  the same order providing for the costs, 
and the cause was dropped from the docket. 

At spring term, 1858, i t  was ordered that  the cause be re- 
instated, and the l~usband  be made a party, and  that  t h e  
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clerk and master collect the purchase nloney and  make title 
to the  purchaser. 

A t  spring term, 1559, tlie court directed that the  clerk and  
master s h o ~ l d  proceed fortllrvith to collect the  wliole amoniit 
of the  pux l i s se  money without any deduction or allon~ance, 
on account of any  paj inent  made to, or receipt given by, the  
trustee of the  said Elizabeth under  the  marriage settlement, 
or a n y  other person, and  hold the  same subject to the  order 
of the  court. 

No further order was mads  in  the ceuse unt i l  fall term, 
1863, when the court decreed thnt the  purchaser, Benj. F. 
Randolph, should pay t h e  amount  due the plaintiff Eliza- 
beth, to Joseph R. Kemp,  her  trustee in the  :marriage set- 
tlement, to-wit, the  sum of t i ~ e l v e  hundred dollars, with in- 
terest thereon fron, spring term, 1838, out of whicll sum the 
costs of the  proceeding s l ~ o x l d  be paid;  and that  the  clerk 
and  master so soon as, by the receipt of the  said Joseph R. 
a s  trustee, he  shall be advised and  a s s ~ r e d  tha t  the  mocey 
bas been so paid to I ~ i i ~ i ,  shall proceed to  convey the land 
to  the  purchaser. 

About the  pear 1860, as the  judge's case states, the  trustee, 
Joseph R. Remp,  agreed wit11 the plaintiff James I. and  his 
wife to give her a tract of land,  upon a bargain t h m  made 
between them, that  the  land should be taken in  full pay- 
m e i ~ t  of all her claims upon him as her trustee, of which 
land the plaintiffs took immediate possession, and have cou- 
tinued i n  the  same u p  to the  present time. A t  the  t ime of 
such agreement (which was altogether by p a r d )  the  said 
Joseph R. was solvent, a n d  so continued to be u p  to the  
close of the  war. No deed was e l e r  executed to the  said 
Elizabeth for the  land, but the  said Joseph R. now proffers 
to make her  one. Some judgments have since been recov- 
ered against h im,  and  are get unsatisfied and docketed. 
Subsequently to the agreement between the plaintiffs a n d  
t h e  trustee about her taking the tract of land from h im,  but 
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a t  what exact time does not 'appear, the  purchaser Benj Fe 
Randolph settled with the trustee, without paying him any 
money towards the purchase of the land, but by surrendering 
to Iii:n a bond of date the ...... day of April, 1859, 1%-hich h e  
the said Randolph held a g a i n ~ t  the trzstee iadividually-- 
this settlement being also made beh re  the insolvency of the 
trustee. No deed was ever made to the purchaser by the  
clerk and master or other officer of the court, but in 1878 
tile said Joseph R., as the trustee of the plaintiff, executed 
a deed for the  interest of the plaintiff' Elizabeth to the said 
R:~ndolph--this m s  after the plaintiffs had given notice of 
their motion in  the cause. 

h receipt from Joseph R. Kemp as trustee, purporting to 
have been given to t l ~ e  clerk and  master, on the 4th day of 
February, 1559, for the purchase money of the land, was 
put in  evidence, but his Ifonor finds that  i t  was not given 
at the time i t  bears date, and there is nothing in tho state- 
ment to fix its true dwte. 

Upon the foregoing facts, his Honor ruled, as conclusions 
of law, that  upon the coming of age of the plaintiff Eliza. 
beth the  purcbase money of her land became personalty 
and was so treated by the parties at the time of the marriage 
settlement and ever since ; that the agreement made between 
the p la in t i f i  and Joseph R. Kemp in  1866, whereby the latter 
agreed to convey a tract of land to the feme plaintiff in  sat- 
isfaction of all her demands upon him? as her  trustee, was 
made in  good faith on his part, and was a valid agreement 
binding upon the said plaintiffs ; the t  the payment of the 
bond by Benj. F. Raudolph to said trustee, made as it was 
by surrendering a bond which the former held on the latter, 
and without passing any money, was suffcierit to discharge 
the same ; and  that as the defendant Joseph R. proffered to ,  
make title to the substituted land, thus waving the statute 
of frauds, and as no one but himself could claim the advan- 
tage of the statute in the mattes, the plaintiffs were bound 
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to accept the deed, and that their title would be protected 
by a decree of the court rendered in this proceeding, from 
the liens of any  judgments outstanding against the said 

. Joseph R. 
Thereupon his Honor overruled the plaintiffs' motion, 

which was that the wife might be decreed to have the pur- 
chase money of the land as never having been paid to her, 
and that  the same might be declared a. lien on the land in 
the halids of the purchaser Benj. Fitz Randolph. From 
which judgment the plaintiffs appealed. 

i l l y .  C. C. Lyon,  for plaintiff's. 
iVcssrs. fieclmalt R: L a t i m s ~  and D. K McRae, for defend- 

ants. 

RUFFIN, J., after stating the case. We think the cases of 
Lord v. Beard, 79 N. C., 5, aud Lord v. Merony 1b., 14 ,  settle 
definitely, the question of jurisdiction in  this case. There 
is no pretence that any deed has been executed to the pur- 
chaser of the land, sold under the order of the court, by 
any authorized servant of the court and under its perinis- 
sion, and until that be done, the land continues to be in 
custodia legis, and any relief that may be needed i n  refer- 
ence to it, or the purchase money, must be sought in the 
original proceeding. Conceding i t  to be true as declared by 
his Honor that upon the coming of age of the plaintiff' 
Elizabeth, and by reason of the manner of treating her in- 
terest in the bond, given for the purchase money of her land 
at  the time of the execution of the marriage settlement, it) 
ceased to be realt'y, and became personal properly, it is still 
true, that i t  wss her separate estate, settled upon her by ex- 
pressed deed, and capable of being disposed of only under 
some power bestowed upon her in that deed. 

In  the case of Hccrdy v. Holly, 84 N .  C , 661, the court lleld 
it t s  be the law of this state, that a married woman is to be 
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deemed a feme sole, as to her separato estate only to the ex- 
tent of the power conferred upon her in  the deed of settle- 
ment, and tha t  if no power of disposition be given in  that  
instrnnient, she is altogether without Zuch POWPF. I t  i~ not 
necessary that  we should go so far i u  this case. for, grantilig, 
upon the strength of the authority of Bax ie r  r, B I ' o ~ L ~ ~ ~ o ~ u ,  
2 Ired. Eq., 237, as explained, in hizox v. Jo~oldan, 5 Jones 
E q ,  175, that the agreement made between Mrs. Rernp and  
husband on the one part, arid her trustee on the other, and  
under which she was to take from the latter a tract of land 
in  discharge of her demands upon him, couid havr hnc? the 
c>ffec'', to create a c1l:lrge upon the income to be derived from 
her separate estate, still, w e  suppose, that, such ~2 result 
would hardly under the circumstances have giren effect to 
the  intention of the parties, 

Bv the terms of the deed, making the scitlement, her 
interest in the property is expressly limited to a life eztate, 
and beyond that  (even if to that extent she may do SO) she 
has no power to charge the property itself, or to anticipate 
its profits. So much is due to the  wil l  of the parties as ex- 
pressed in the deed, and to the riglats of the  ultimate re- 
maindermen, nhether they be her children or those who 
may, a t  the time of lies death, stand in  the relation of heirs: 
a t  law to her. 

K e  take i t  that  i t  was this regard to tile rights of such 
sernxindermcn which dictakd the order of fall term, 1859, 
directing the master to collect forthwith the whole amount of 
the purcllase money and inhibiting any deduction there- 
from, on account of payments made to, and receipts g l r en  
by the trustee, and also the succeeding order of fall term, 
1863, which was so carefial to express the exact amount  of 
$1'200, with interest, to be paid by the purchaser, to e n t i ~ l e  
h im to have a conveyance of the land. But wl~etller or not 
this be so, and supposing that  the rights of the parties ulti- 
mately to be interested, may have been then overlooked, 

32 
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they are uow brought to the attention of the court and must 
be protected. 

This does no  injustice to any one, for the defendant Fltz 
Randolph had notice of the settlement, since i t  is expresJy 
referred to in  the said order of fall term, 18C3, whereby he  
was i~imself directed to pay the amount of tile purchase 
money to his co-defendant Joseph R. Kemp, as her trustee 
under her marriage settlement, and this sure1 y was enough 
to put him upon iuyuiry as to  thc terms of the settlement. 

T o  take in payment of :t debt due him as trustee, tlic 
surrender of a debt due from himself individually, was a 
breach of trust on the part of the defendant Joseph R , and 
the defenclant Fitz Randolph knowing ihe re1:ition lle bore 
the parties, and the origin of tile note, I:~l: : , i  be deemed to 
have co-operated in  that breach, a n d  1i1  tuch cftse, much 
less than actual and particular kuowledge iu detail will be 
sufficient to convert him into a trustee for the party at- 
tempted to be defrauded. Buntiry v. Ricks, 2 Dev. & Bat. 
Eq., 130. I t  may be however that he acted without any 
actual dishonest intent, but that relying upon the relation- 
ship and good feeling then subsisting between the parties, 
and the ability of the t rwtee to make good t h e  amount to 
his cestvi gue trust, he acted without giving that  scrutiny to 
the trcnsaction which otherwise he might have done, sand 
perhaps should have done. 

Taking this view of the case, we do not feel at  liberty to 
withhold from the defendant Fitz Randolph all aid in  the 
premises, as we should do, if satisfied that  he had purposely 
co-operated with a dishonest trustee in a breacla of his trust. 
But  we rather hold that  he  is entitled to be subrogated to 
the elaim of the plaintiff Elizabeth, upon the tract of land 
agreed, in 1860, to be conveyed to her  by her said trustee, 
and of which she has been possessed since that time. 

T h e  result of our  deliberations as to the rights of t he  
pasties in  this cause is, that  the plaintiff Elizabeth is enti- 
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tlecl to have the purchase money due her, for the land sold 
under the decree of the court, declared to be a lien upon 
that  land, in the possession of the defendant Fitz Randolph, 
or any one claiming under him. That  the rents of the land 
occupied by her husband aud h'erself since 1890, under the 
par01 agreement of purcha~e  from her trustee, be treated as 
a charge upon the income, arising from her separate estate, 
which is or ought to be in the hands of her said trustee, but  
not to exceed said incotne, so as to be a charge upon the 
principal of sucll separate estate; and that the land, so 
agreed to be conveyed to her be sold by virtue of such agree- 
ment, and its proceeds applied in exoneration of the land 
purchased at  the clerk and master's sale by the defendant 
Fitz Randolph. 

As to tlle amount of annual imome that ought to be due 
the plaintiff, and the rental value of the land occupied by 
her since 1868, the necessary inquiries will be made, and 
tlie cause will be remanded to the end that the proper ac- 
counts may be taken and other proceedings had in accord- 
ance with thi- opinion. 

111 taking the account, the amount of principal and in- 
terest due 011 the bond for the purchase money at the date 
of the marriage settlement, shall be treated ns the true in-  
terest bearing principal. 

It may be that the superior court will deem i t  most pru- 
dent to select a new trustee for the plaintiff Elizabeth. 

PER CURIAM. Judgment accordingly, 
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HARRY BURKE and wife a?. J .  21. TTXXEE and othe:s. 

1. The findings o f  tile jn(1ge ul the ~ t iys io i .  ~ o i ~ r t  on q ~ i e ~ t l o n e  of fact 
properly sub~llittotl to Ilis dcci>io~~,  in :L c:rusc: of piirely legal cogni- 
zaucc, are :m i~iviol::blr! ns t l ~ a  veri!i?t of :t jnvy, a 1 ~ 1  c:mnot 1)c ri~ver.sed 
o : ~  appe~il. 

2.  A f:lther, tholrgli h e  be tile giiai.fli:in of his millor c l ~ i l d ~ s  estate, is 11ot 
ordinarily pcrlnittct.1 to clin1.p: for its ~n:~int r~n: l i~ce ,  ancl, if able, 11e Ts 
hirn~elf boulitl to n l a i ~ ~ t n i ~ l  his cLiltl; if not so, he 1u11.t before applying 
any of his xva~d's inevrr~r to that cud, procure the sanction of tire proper 
court. 

3, A guartlian is not entitlcc! to con~~i~iss ions  on moncy collectctl and wad 
by !~im in I i i  own biisi!ics~, nor on (1el)ts of Iris wtrtl pic1 to a firm of 
which tho grmi.tlinn is a :neirthxi-. 

4. He sllonltl be allowed re:isot~:~blr attor~lejr's fccs, p l id  in good fa i t l~ .  

5. Where o~:c who is awnre of !Ilc misnpplicntiott of trust funtls by 8 
gnariliati afterwards succeeds to C11:xt ofiice, !le is guilty of laches if he  
fails to cliwge the first gwr t l i a~ l  in his settlemeut wit11 hiln wit11 tl~!: 
sum so misappr~priated. 

6. Even tl~ougll tlic c,!re:imsta~xes be srrcll as to jnstifg :I g:~rn.clian in re- 
wiving m!fei1ixr:~te currelic? for l-ii..i m:irtl in 1869, yet he is chargeable 
with its value if Ilt: n ~ ~ g l c c t s  t o  invest it, uses the greater part  of i t  in 
his own b~~siness .  ar~cl mixes it d l  nit11 Ilis own f~uncls. 

(Cumminga v. fibune, 63 N. C . ,  315; Greensboro v. ~Scot2, 54 N. C., 184; 
PYallcer v. &ow&?, 2 1rt:tl. Eq., 473; ifTh<ffi:.d v. Fog, 65 N. C., 2G5; 
Si~ip11 v .  Hettrick, 63 X. C., 329? cltccl ailti npprovril.) 

CIVIL ACTION on a g ~ a r r l i a n  bond tried at Fail Term, 
1&1, of TREDELT, S u p e r i o r  Couri, bofore S?llmou.i., J ,  

T1:e d e f e n d a n t  J. M. T:lrrltlr was np1,ointed the  guar- 
d i a n  of the feme p la in t i f f  i n  thc r e i u  IhM, and the other 
d e f e l l d a n t s  are the sureties to the bond g i v e n  by lliin as 
such. I 5 o r  to such a l ~ p o i n t r n e n t ,  one Rerdjarnin Turner, 
her  father, had been her guardisn and had received por- 



OCTOBER TERM, 1881. 501  

&ions of her  estate. In 1866, ir, c o n t ~ ~ n p l a t i o n  of A resigna- 
t ion of his guardianship, be  applied t? the county court for 
the  appointmersf; of cornmisstoners to audit  his accounts, 
wh ieh  was done. a n J  a2er  nn esarnin:tlion into the  accounts, 
t h e  commissioners made t h e i ~  report l o  the  ccurt, tl, 'e s sme  
being altogether a n  an; pa? te settienlent. 

Cpwn his appointment the  new guardian settled wit11 his 
predecessor upon the basis of suc-h ex: p r t e  settle~n.i,nt, bu t  
t h e  plaintiffs i n  this action hllege that  there was really due 
her  a much larger sum than was thus  ascertained and  ac- 
~ o u n t e ~ l  for, and the object of the fiction is to fix the  new 
guardian with a liability on account of his negligence i11 
not calling the former to a stricter account. 

After the  pleadings i n  t h e  casc xTere completed, there was 
a referenee to a conlinissio~ler ID axer ta in  and report as well 
what  the defendant gilardian ought to have received, as 
what  he  did actually receive of the estate of his ~ a r d .  T h e  
cornn~iss ioi~er  made his report, and i t  rlras upon exceptions 
to  tha t  report that  t h e  caie was heard in the  court below, 
and from the rulings of t h e  w u r t  thereon both parties ap- 
pealed to this court. 

ID their argument  counsel treated the two appeals as one, 
a n d  for the  sake of convenience, they are so colisidered. 

T h e  commissioner finds tlnst, the  former g u a r d i m  received 
for his ward prior to the  war, as the proceeds of the  sales of 
lands belonging to the  estate of Garrett Pickler, deceased, a. 
s u m  which, with interest to t h e  1st of September, 1866, tha t  
being t h e  t ime of the settlement, amounted to $3,477.56, 
T h a t  he also received from one   dams, administ'rator of David 
Pickler, deceased, on the  19th of December, 1862, i n  confed- 
erate money, t h e  sum of $3,475.60, with the  scale value of 
w h i c l ~  he  charges him,  as of tha t  date and interest, $1,725.36, 
which, added to $3,477.56, makes $5,202.92. 
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Credit was given l ~ i r n  (as was done in the  ex p w t e  
settlement of 1866) t'or the  board and  clothing 
of his daughter and ward from 1539 t o  1866, 
amounting with interest to ........................ .. $1,024 15 

..... For  colnmissions on his receipts of $5,202.92, 260 15 
And on his disbursements of $1,024.19 , ............... 51 10 

-- 
Making u total of credits .............................. 81,335 44 

Leaving a baiance due the  ward from former 
guardian ,..........,....... .............................. $3,867 48 

Asto the first item of charge-to-wit,the surh of $3,477.56- 
arising from the sale of the  lands of Garrett Pickler, his 
Honor  finds that  tlle lullds so known belonged to the mother  
of t h e  ferae plaiutifY w h o  was l iv ing a n d  covert a t  the time 
of the  sale thereof for partition, and as she died without 
having converled the  proceeds in to  personalty, leaving h e r  
husband (the said Benjan2in) surviving her,  he is as tenant  
by the  courtesy, entitled to the  use of t h e  money during his 
life, an:! therefore the defendaut guardian is not chargeable 
with the  amount ,  and  the plaintif& appealed. 

ilh. J. M. Ckemenl, for plain tiffs. 
ilfessrs. D. ill. Furches and Robbins ci;: L o ~ g ,  f o ~  defendants, 

RUFFIN, J., after stating the ease. Th is  ruling of his 
Honor  was acquiesced in by the  counsel who argued t h e  
cause forjtlse plaintlfh i n  t h i s  court, a n d  me have not there- 
fore a t  all considered the question a$ to what might  have 
been the  laability of the new guardian for falling to secure 
the  ultimate payment of the  fund. The 2nd, 3rd, 4th, 5th 
and 6th exceptions of the  defendants all related to this one  
itern, and  need not therefore be again adverted to. 

Most of t h e  exceptions to the  commissioner's report had 
reference to the  amount  received from the administrator of  
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David Pickler in: confederate money and the rulings of the 
court below, and those exceptions furnish the principal 
grounds for the appeals taken by both parties. 

The facts relating to the matter, as  foond by his Honor, 
a re  as follows: David Pickler died in 1862, leaving the feme 
plaintiff as one of his heirs at  l aw  and next of kin,  and the 
said Adarns having prc.viously been his guardian, became 
his adrniv~istrator. o n  the 19th day of December, 1863, he 
paid to Benjamin Turner, then acting as the guardian of 
said plain tiff the sum of $3,475 60 f n confederate money, 
i n  full of her interest in said estate. 

I n  ]December, 1862, confederate money mas current 
amongst busii~ess men, a ~ ~ d  was taken in payment of debts 
by prudent trustees. The said guardian made no invest- 
ment of the amount received, nor did he keep i t  as a sepa- 
rate fund for his ward, a n d  in August, 1863, he used $2,250 
of the anloant in hiring a substitute for t~imself in the con- 
federate service. The defendant, J. &I. Turner, had notice 
a t  the time of sucb misase of the fund. 

'i'lle first exception on the part of  the plaintiff, was that 
the  former guardian should have been charged with the 
whole arnount of $3,475.60 received from the administrator 
of David Pickler it! good money, and not a t  its scaled value, 
a s  i t  was negligence to have received it in a depreciated 
currency in December, 1862, and especially as  lie was 
prompted to receive it, by a desire to nse i t  for his own benefit, 
in  the employment of a substitute, His  I3o1;or finding i t  
to he a fact that the amount was received in good faith nr\d 
the exercise of ordinary prudence, and relying upon the 
case of Cwn~nings iT. Mebane, 63 N. C., 315, overrnled this 
exception. 

This being an action on the guardian bond, such ss  under 
%be old practice would have been a pure action at  Iaw, this 
court has no power to pass upon the facts involved, but is 
a s  much concluded by the finding of his Honor as by the 
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verclict sf a fury.  City of Greensboro v. Scott, 84 N. C., 184, 
And t:iking tile finding to be t rue  the  exception was prop- 
erly overruled. 

So too with regard l o  tl:e plaintiffs' second exce?tion, 
his IIorior finding tbat  the confederate money mas received 
in Dece~nber,  1862, precludes all further enquiry into the 
matter, and the  scale was properly applied as oC that  date, 
The  plaintiffs' th i rd  exception mas tha t  the  eoma~iss ioner  
erred in  a l l o w i ~ g  the  former guardian credit for the  various 
sums charged for the  board and  clothing of his wad--slle 
being his own child whom he  mas bound to maintain.  His 
Honor,  upon the authority of Wcd?;eer v. Crowckr, 2 Ired, 
Eq , 478, sustained this exception, and tlse defendarlts aesiglz 
this aa one of the  grounds of their appeal. 

T h e  ease referred to fully sustain., t h e  ruling of the c ~ u r t .  
A father though he be the guardian of his cl:i!d is not or-  
dinarily permitted t o  charge for its maintecance or educrl- 
cation. If able, he is Imimseif bound to mairitain his child, 
and i f  not so, lie n ~ u s t ,  before being permitted to al,ply a n y  
portion of his ward's income to tha t  end, procure the sanc- 
tion of the  proper court. 

Their fo!!rth exceptio~l was to the  a l l o r ~ a i x e  of eonamis- 
sions to tile defendant 5. &I. Turner ,  on the ground that  11s 
had fbiled to file his annual  re tcrns  as guardian, and harl 
been negligent of the interests of his ward i s  t he  zettle- 
merit made wi th  his prdecesssr ,  and even if allowed some 
con~lnissio~is,  i t  was jnsistecl that be ought nut to have them 
upon the Siim of $1,000, which  it i s  couceded he  used of 
his ward's money in  bis o l w  iiusiuess of manufaeturiug ta- 
bacco This  exception should have been sustained as to 
the  colnwissions on so much of his trust  fund a s  the  guar- 
dian e m ~ l o g e d  i n  his own business. Commissions a re  given 
as compensation for the  labor a n d  care bestowed ou t h c  
management of his  ward's estate, or where debts are paid 
or money expended on th? mnrd's account for the exercise 
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of such skill and  discretion as may be needed for the  pro- 
tection of the ward's interest i n  the  trar~+action. 

Should t l ~ e  guardian employ the fund i n  purposes of his 
own, seeking,to make profit for llitnhelf (apart from m y  

,lbe no  question of f n u d  tha t  may arise) there is i n  such c1 - 
such labor performed, or skill exerted in behalf of tile ward 
as needs to be compens:~ted. 

F o r  the  same reasQn commissions shonld not have beell 
allowed on the several store bills paid to the  firm of J. M. 
and  A. Turner-the guardian being a member of t11::t firm 
and acting as well for l~irnrelf as for hi.. wart1 in  the  matter.  
As to the  c~eclit  allowed for the sum of $113 00 paid t o  at- 
torneys, his Honor   find^ tha t  aruourlt to h a r e  beein paid in  
good faith, atld if SO, it does not  cwm to be excessive. 
TYhibroriZ v. Foy,  65 S. C'., 255. 

F o r  the defendunts i t  w ~ s  excepted : 
First ,  T h a t  the  co~nrnissioner erred in  qoing behind the 

settlement made by the  former guardien n 1t1l the commis- 
s ioi~ers  appointed to audit  his a ~ x o u ~ ~ t s  1 1 ~  the county court,  
so as to charge the  defendant guardian with a larger sum 
than  was accounted fcr in  tha t  settlement-there being 
notiling to s1.1ow tllat the said defendant knew, or had recison 
to believe, that  such s e t t l e m ~ ~ n t  mas 119: fairly and  h ~ i ~ ~ s t l y  
made. Even if we should concede that  there could be a n y  
exception rnade to the  rule, that  n guardian is liable not only 
for what he  actual:? receives, but  for what he ought to re- 
ceive for his ward, we coul(l not  give clefi::l lants t!19 b2nefit 
of i t  in  this case. T h e  defenclant J. 11. Turner ,  as fr~uild by 
his Honor and as 1s manifestly true, had full notice of t h e  
misa,nplication of the ward's estate by his predecessoi with 
reference to its use in the  employment of a substitute, a n d  
hav ing  such notice i t  was his du ty  to demand, and have a 
strict and  t rue axcount. 

Second, T h a t  i t  was error to charge the defendant wit11 
any part of the  sun1 of $34'7.?.60,, received by the  f ~ r m e r  
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guardian i n  confederate moi:ey, in  1862, or if with a n y  part  
thereof, with more than was actually used by said former 
guardian in  hiring the substitute. 

H i s  Honor  overrnled this exception upon the  strength of 
the rule laid down by this court i n  the  case of Shipp v. Het- 
dricl;, 63 S. C., 329, and was fully warranted in  so doing. 
Though riot liable for receiving the  corlfederate money in 
1862, the guardian Benjamin Turner  rendered h i m e l f  
chargeable w i t h  its value, by reason of his f d u r e  to invest 
i t ,  and  hy his sut  sequent use of the greater part  of it, as 
well as by his failure to keep i t  as a seprate fund unrnixed 
with other money. 

There  were some other exceptioi~s filed by both parties 
which his Honor pronounced as too vague and indefinite 
to be properly understood by the court, and therefore over- 
ruled them. As t l ~ e y  appear to us in the  same light we 
make a like disposition of them. 

T h e  judgment of the  court below is affirmed as to all 
matters, except as to the allowance of cornmissions to the  
defendmt  J. hI. Turner  upon the sum of $1000, of his trust  
fund, used in  his own business, and upon the  amounts paid, 
as store-bills to the  firm of which said defendant was a niem- 
her, and with reference to these two items the account of the 
commissioner must be corrected by t h e  clerk of this court, 
to wllom this cause is referred for that  purpose. 

PEI~  CURIAY. Judgment  accordingly. 

STATE r. WESLEY SULLIVAN. 

An  indictment for abduction of a female of the age of fifteen years, with 
intent to  delile her cannot be sapported a t  common law or unller the 
act  of 1S70, clr. 31, (which relates to  abduction of children under the 
age of foztrteen years.) 
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INDICTMEKT for abduction, tried a t  Spring Term,  1851, of 
ASHE Superior Court, before JlcKoy, J. 

T h e  indictment was fouud in the  inferior court of 
Ashe county, arid charges that the defendant did unlawfully 
take one Rebecca Thompson, an  u n ~ n a r r i e d  female of the  
age of j-fteen years, out  of the possession and against the  will 
of he r  father, with the intent to defile her,  and  concludes 
against the  form of the  statute. After verdict and judgment  
against the  defendant, he  appeals to the  superior court 
where the  judgment was arrested, a n d  tlzeseupon the  solici- 
tor  for t h e  state appealed to this court. 

Attometj General, for the State. 
No couilsel for defendant. 

RUFFIN, J. We know of no  statute that  governs this case : 
certainly the act of 1879, ch. 81, does not, for that has exclu- 
sive reference to the abduction of children under the  age of 
.fourteen years. Sei ther  do we find a n y  authority for such 
a prosecution as this a t  common law;  and i n  t h e  absence of 
all  precedent, and  from the  fact that i t  has been f ~ n d  nec- 
essary, a s  well in  England as i n  many of the  states i n  t h e  
Union, to p a s  statutes U ~ I I  t h e  subject, we must  conclude 
tha t  the indictment cannot be supported. 

I t  is t rue  tha t  i n  a note to 2 Archbold's Criminal Prac-  
tice, 301, to which our attention was called by  the Attorney 
Geueral, i t  is said that  the  abduction, o r  the  enticing, o r  
carrying away of any  person by force or fraud, is a n  indict- 
able offence a t  common l a w ;  and as authority for the posi- 
tion, reference is made to 1 East P. C., 458, and  1 Russell on 
Crimes, 569. But upon looking to EAST, we find no  sort of 
sanction given to such a position. On the  contrary, i t  is 
there said tha t  by virtue of the  general prohihilory clarrse 
of the statute of 4 and 5 Phil. & hl., ch. 8, a n  indictment for 
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--- -- 
STATE v. XARTIN. 

he  abduction of a child will lie by  the rule of the  common 
law, which rule, as explained, is tha t   here a t h i n g  is pro- 
hibited to be done by a statute and  a penalty is afiised to it 
by a separate and distinct clause, the  prosecutor is not  l jo~intl  
to pursu:: the  latter remedy, but  may proceed under  Ciie 
prior general e l a u x  by indictment for a nlisderneanor. Kot 
a siilgle suggestion however is made that such indictment,  
in  the abserice of all  statutory provision, can be maintained 
by force of the  common law alone. 

And still less support is given to the  proposition by Rrs-  
,ELL. H e  S S ~ S  tha t  the  only reported case of a prosecution 
a t  common law for such an  offence, is that ag:iitist I,l)no 
GRAY, to be found in 9 (3) Stata Trials, 127. i'pon esanr in-  
ing into tha t  case, w e  fiiid i t  to he, not an  ;ndietment for 
abduction a t  d l ,  but a n  information lodged against tha t  
lord nrld five others, by which they were charged with a 
conspi,acy, the  unlawfui pnrpose of which was to e i~ t ice  tbe 
LADY HEXRIETTA BERKLEY to qui t  her fatilerqJ hoa.;e and 
custody and live in  secret adultery. A12d even in  tha t  CRSC 

the court never proceeded to judgment,  bu t  a nollt prnscgrii 
was entered after a verdict of' guilty,  as to ali the  defend- 
ants. 

I n  ellis s ~ a t e  of the  authorities, we feel cornpclled to sus- 
iain the judguient of the  sunerior court. 

No error. J u d g ~ n e n t  arrested, 

Assault. 

Defendant being abont twenty steps distant ,  advanced taward~ pi'ocw- 
tor with lmifc and stick, cursing and Ihwatening to do liirn bodily 
harm, in coneequenct! of which the prosecutor ~ ~ e n f  into a store and re- 
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mained until a warrant was obtninrd, the defendant walking ill front 
of the ?tore sayinq I l e  woulJ nhip prosecvtcr i f  he came Out ; Held n:r 
assault. 

(State v. Shipmr-rn, 81 N. C., 513 ; State v. finmles, 65 N. C.. 334; Slccte V .  

Hampdon, 63 N. C . ,  13 ; Stnte v. Ch~rrch, Ih. 15 ; cited i:nc! zppr )vt d.) 

INDICTMEZ;T for ztl aswnlt u+ith a deadly W e a p n ,  tried a t  
Fall Term, 1881, of BURKE Silperior C)urt,  before Sey- 
nzour, J ,  

The state intrciclr~ced one W. E. Powe as a witness, w!lo 
testified that as he was on a sidewalk of a street in the town 
of Morganton (near the store of one BriStain) the defendantf 
who mas on the other side of the street some twenty steps 
distant, eornmenced cursing h im,  and told him he intended 
to cut his throat and kill him. At the same time the de- 
fendant advanced toward19 him, uttering these threats with 
an open knife in one hand and a stick in the other. That  i n  
consequence of these threats, and of the approach towdrds 
him of the defendant, he, the witness, went into Brittain's 
store and remained there two or three hours, during which 
time the defendant valketl to aud fro in froud of the s twe 
cursing him and threatening to whip him if he came out, 
and that he  remained in frcmt of the store until a warrant 
was obtained against him. On cross-examination witness 
said defendant had also a greenbaclc in his hand. 

Tlrc defendant in his own behalf testified that he crossed 
the street, not with the intention of attacking Potve, but t o  
deliver to a11 o6cer  who was with Powe, five dollars to Fay 
h im for 13ying off a homestead in  an  execution he held 
against Powe, and he stated that he had a barlow knife in 
onc hand, and a piece of a broom stick in the other, and 
also a five dollar bill in one hand, and admitted that he. 
had previously told m man that if Powe took the "home- 
stead " he would whip him. 

The defendant's ccjunsel asked the court to charge tEie 
jury that the facts testified to by Powe did not cvnstitute an  
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assault. This the court declined to do, and charged the jury 
that  if the defendant crossed the street with an open barlorn 
knife and tllreatened to whip and kill Powe, and while he 
was advancing npon him, although he did not get 
striking distance, and through fear of violence caused by 
the conduct of defendant, Powe retired for safety into the 
store, the defendant was guilty of au assault with a deadly 
weapon. 

There was no question made by the counsel for the de- 
fendant as to the barlow knife, whether it was a deadly 
weapon. The court charged that i t  was. 

The jury found a verdict of " guilty," and t t e  defendant 
was sentenced to pay a fine of fifty dollars. From this 
judgment the defendant appealed, assigning as ground there- 
for the charge of the judge and the a l ~ ~ o u n t  ot the fine, 

Attorney General, for the State. 
No counsel for defendant. 

ASHE, J. The principle governing this case has been de- 
cided by several adjudications on the subject by this court, 
The  principle is, that no mail by the show of violence has 
the right to put another in fear and thereby force him to 
leave a place where he has the right to be. I n  the case of 
State v. Sl~ipman, 81 N. C., 513, the defendant after using 
threatening language with reference to the prosecutor and 
ir, his hearing,advanced upon hinl with a knife, continuing 
the use of violent and menacing expressions. The evidence 
left i t  doubtful as to whether or not the knife was open, and 
when the defendant got within five or six feet of the prose- 
cutor, the latter said, " I shall l~ave  to go away," and with- 
drew from the work upon which he was engaged. I t  was 
held that the defendant was properly convicted of an as- 
sault. And in State v. Rawles, 65 N. C., 334, i t  has been de- 
cided thaf if a person be at  a place where he has a right to 
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be, and  four other persor~s with a pitchfork, gun,  be., by 
following him, and using threatening and insulting lan- 
guage put hirn in fear, and induced llim to go llome soouer 
than, or i n  a different way from the one he wouId otherwise 
have gone, the four are guilty of an  assault, although they 
do not get nearer than skrenty-five yards, and do not take 
the weapons from their shoulders. See also State v. Hamp- 
ton, 63 N. C., 13; State 11. Cl~zwch, 63 N. C., 15. 

There is no error. Let this be certified to tile superior 
court of Burke county, that further proceedings be had ac- 
cording to this opinion atld the law. 

No error. Affirmed. 

STATE v. JBMES N. COLLINS, 

Proceeding i7r Bastavdy- Pe~jury- Tarinnce. 

I.  I t  is riot proper to  join Lhe niotller of a bastard child with the  statc 
in a proceeding to  fix the patcrnitg upon the putntive fnthcr. 

2. Where the putative father is indicted for false smem.ing on his own 
behalf in such proceeding, under  a bill wh:cll describzs the cause as 
constituted between "the state as plaintiff antl the said J. C. a3 de- 
fendant," antl the record of thc cnnse, put in  evidence by the solicitor. 
shows tha t  the  mother of the child \vim jointxcl with the state ns a 
party,  there is no mater id  variance. 

(State v. Broton, 79 N. C,, 642 ; State v Dmh, GS N. C., 495 ; 8ta2e v .  
Pate, Busb., 241; State v. Bentty, GG N. C., GAS, cited and  approved.) 

INDICTMENT for perjury tried at Fall Term, 1880, of NASW 
Superior Court, before Gudger, J. 

Verdict of guilty, judgment, appeal by defendant, 

Attorney General, for the State. 
No counsel for defendant. 
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SMITH, C. J. T h e  d e f e ~ r d m t  Is charged with perjury com- 
rnittccl upon his exaniination as a witness on his  own behalf 
.on the  trial of ail issue of bastardy in  a cause described i n  
t h e  bill as cons t~ tn t td  between " the stote as plcei~tif orzd the 
said h n e s  N. Collins nts de,fenendnnt," in the  superior court of 
Nasli. T h e  defendtint's counsel_ moved to quash the  bill, 
u p t n   at ground does not appear, and the motion being 
dcciec!, a pien, of not gui l ty  was put  in, 

On t!:e trial before the jury, the  solicitor introduced the 
record of the proceeding i n  which the false oath is alleged 
to liave been taken, which is there entitled, " the  state amd 
Corrielia E~zrnet t  v. James N. Collins." 

I11 tlle collrse of the argnrnent, his counsel urged as  i)roof 
o f  the defendant's innocence, that he  had not fled from 
justice-there having been o o  evidence offered on t h e  point. 
i n  the  charge, the court calling the attention of the  jury to 
this part of the argument,  told them " that  they had  noth- 
i n g  to do wit11 the  question whether the  defendant h a d  fled 
o r  not, but  the question for them to consider was whether 
upon the proofs, the  defendant was or mas not guilty." The 
court was asked and  refused to instruct ti-is jury tha t  the  
record produced did not sustain the  charge i n  the  bill i n  
describirig the  cause wherein the  imputed offence was per- 
petrated, and for this variance they should acquit  the  de- 
fendant. 

These are  the exceptions brought u p  for r e v i e w  
1. T h e  denial of the  motion to quash : We have not had  

Ithe aid of counsel for the appellant to suggest objections to 
t h e  forin of the  indictment, nor are any  defects pointed ou t  
i n  the  record, upon which the  preliminary rnotiori is based. 
W e  have consequently given i t  a careful examination, a n d  
o u r  scrutiny of its prorisions has  failed to detect ally fatal 
defect. T h e  bill is full and  explicit i n  making all the  nec- 
essary averments to constitute:the offence charged, and  fully 
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meets the  requirements of the  statute in  this behalf. Bat 
Rev., ch. 33, § 62. 

.2. T h e  court mas entirely correct i n  directing t t ~ e  jury to 
discard what  was urge? in argument  upon the assumecl cx-  
istence of a n  unproved fact, a n d  to confine their attention 
to a n  inquiry as the  defendant's guilt  upon the evidence 
adduced and  before them. 

3. T h e  variance between the  allegation arid proof: H i s  
Honor  did not err i n  holding the  discrepancy immaterial  
and  the exception untenable. T h e  proceeding referred to 
in the  bill is designated according to its legal import, and 
t h e  cause is prosecuted o n l j  by the state. T h e  sole a i m  of 
t h e  proceeding i n  bastardy is to ascertain the  paternity of 
the  child, a n d  itnpoze upon the father the burden of its sup-  
port, such as he would incur  even if his l a ~ f u l  instead of 
illegitimate offspring, and to indemnify the  county ngair,st 
the  expense of its maintenance. T h e  mother is Iio proper 
par ty  to the action, a n d  her name in  associatioll with t h e  
state does not change the essential nature of the  proceed- 
ing. Bat. Rev., ch. 9, § 1, 3 ; State v. Pate, Eusb., 244;  State 
v. Beatty, 66 N. C., 648. But the cases cited by the  Attorney 
General are so entirely i n  point, arid decisive, as to recder  
further discussion useless,--8tate v. B ~ o w n ,  79 N. C., 642 ;  
State v. Duwis, 69 N. C., 495. 

There  is no  error. Let tllis be  certified that  the  court be- 
Bow may proceed to judgment.  

No error. AfFirmed. 

STATE v. THOXAS J .  WILIIIE, Junior. 

Proceeding in Basta~dy-Appeal. 

A proceeding i n  bastardy being a civil action, either party has the right 
of appeal as a matter of course, under the rules prescribecl for perfect- 
ing a p p e ~ l s  in other civil czses. 

(State v. Pate, Busb,, 244, cited and approved.) 
33 
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PROCEEDING ill bastardy commenced i i ~  a justice's court 
and heard on appeal a t  Spring Term,  18S9, of CHATHAX 
S u p e ~ i o r  Court, before d ~ t r y .  J. 

.is appears by the return of the  justice of the peace, the  
warrant against the defenda:~t issued on the 11th  day of 
February, 1881, and it, was returned and  a trial had on the  
2 B n d  of the  same month. T h e  ju ry  found the issue in favor 
of the defendant, a d  the state appealed to t h e  superior court. 
T h e  defendant was recogiized for his appearance a t  the nes t  
term of the  superior court, bu t  not u n t i l  the  first of Marc11 
hilowing. When the case was called for trial l u  tha t  court, 
the  dei'endaalt's counse! moved to dismiss the  appeal on the 
ground : (1) That :IS the  jury in  the justice's court had 
found the issue of paternity in  favor of' t he  defendant, he  
could not again be tried upon tile same charge. (2) Tha t  
as the  recognizauce given by defeudant for his appearance 
bore date  the  first of March, the c o ~ l r t  must  iufes from tha t  
circumstance that  the appeal was taken after the  day of 
trial  and the discharge of defendant. T h e  court declined 
to allow the motion, and  the defendant excepted, and after 
verdict and judgment a p i n s t  h im,  appealed to this court. 

illre John Nunning appeared with the  Attorney ~ ~ e n e m l ,  for 
tbe  State. 

,Jh. J. 11 IIeaden, for defendant. 

RUFFIX, J. Proceedings in bastardy are  mere police reg- 
ulations, and so far  as they canstitutc any  action a t  all, i t  is 
a civil action. This has  been so often decided and seemed 
to be so well understood by the  profession a n d  the country, 
tha t  we had uot supposed i t  would ever again be called i n  
question. 

Being a civil aclion, a n  appeal lies, as a matter of coursel 
a t  the will of either party ; and  tha t  thesta te  has such r igh t  
is shown by the case of State v. Pate, Busb., 244, in which 



two juries, the  o::_$ in  the cor?r~ty court and the  s ther  i n  the  
wperior  court. had found t!:e issue in  favor of the  defendant. 

T h e  re turn of the justice states tha t  t h e  appeal was i n  
fact taken a t  the trial. a n d  we cannot see the  propriety of 
permittillg his statement ip  this regard to be controlled by  
the date of the  defendaa? '~ recognizance. But if we should, 
i t  could not cllange the result in this ease; for, as in all 
at!ler civil cabes, the  party appealing has ten days to se r re  
notice of 3 ~ d  perfect tile appeal ; aud there is no  pretence 
that  i t  r a s  110t doue within tha t  time. 

Several other exceptions were argued by counsel in  this 
~zourt, b u t  as tiieg do not appear by the record to have been 
taken In the court  beloa-, we have not  felt a t  liberty to con- 
sider them. There  is n o  error. Let this be  certified to tile 
superior cocrt  of Chatliam to the e i ~ d  that  the  cause may  Le 
proceeded with according to law. 

K O  error. Affirmed. 

STATE v. JOIIN ISGRAJI. 

Proceeding in  Basinrdy. 

The aci, of I S T O ,  cli. 02, does xot npply to proceedings pending a t  tlrcl  
(late of its ratification; hence ill a bastardy proceding pending in 1878 
and tried ill 1S81, the superior court was not restricted to  the fine im- 
posed by that act upon a defendant against whom tile issue mas foaiiil. 

:Sfufe v Lee, 7 Ired., 265; State v. Ledbetter, 4 Ired., 245; State v. C(lrsoi~, 
2 Dev. & Bat ,  3i;s; State v. Eobesoia, 2 Ired., 4G, cited and approveil ) 

PROCEEDING in bastardy tried a t  Spring Ternl,  1881, of 
H E ~ D E R Y O X  Superior Court, before Bennett, J. 

T h e  jury found that the  defendant was t h e  father of the  
child, and  thereupon the  court adjudged that a n  allowance 



I ,  J. .!.s -.o !)ill o i  exwpt i i~ns  accompa:iie.~ t h e  trans- 
crii:t, ive m e  ~auab'l.? to tli-;cover from the record upon ~ A a t  
grnu~lr l  the n ~ l p e d  is tn!io:i. i'os5ibiy tlle coullvel for t,Iic 
dcf'el~dnnt may i ~ i t r ~  ~t!:,pos::(l tilere x i s  error in  the  jildg- 
mea t  rei:derecl, in makilig a11 allowance of two llu~ldreil  
doi1:lr:j for t,l;e ~ i ~ p p o r t  of :lie child, a11d t !~at  the court was 
rest,rictt.cl hy tile act (1:' 1879, cli. !12, to uu  allowance of fifty 
do!i;m, and tell dollars to t ! ) ~  u.se of the sc!~ool fund. E u t  
t1iei.e w:is no error i n  tile jndginent. 

r l I liis case litis been pending i n  the superior court of Hen-  
derson county since fall term, 1848, (as appears by the re .  
cord) :t11~1 nlttlougll the  act of IS79 does proride tilnt the  
allowniice mnde to wo:nen in  bastardy proceedings, whet 
the p u t a t i ~ c  father admits  the paternity of t,he child or tile 
jcsi~e Ilas bee:) foili:d a p : l ~ : s t  liirn, sllal! i n  no case exceecl 
ti:'!!. dol!:~rs, :lud :L fir~e of ten dollars which shall go to the  
sciiool i'u~ici, yet iii the  12th seciion of the act, i t  is proyitletl 
" tiiat this act sliall. iiot app1y to proceedings now pendiiig 
ill tile superior: criminal, or inferior courts." The verdict 
of' tile jury upon the  issue i n  this case cor~stitutee evidence 
of the pnteruit'y, legally co~nplete,  and upon the findi!ig the  
defendant stn!;ds, by force of' tile statute, cllarged with the  
inaintenauce of the  child, and 311 the  coart  can do is to 
p: is  the  prescribed or ers. See 6tnte v. L e e ,  7 Ired., 263 ; 
Sttnte v. Ledbc:ter, 1 Ired., 245; S'latc v. Chrson, 2 Dev. & Tht., 
368. If the  defendant wished to avail l-iinlself of any de-. 
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fects in  the  warrant or other proceedings before the  magis- 
trate, h e  should have made his objection i n  limiize before 
tendering a n  issue upon the  matter charged. By tendering 
the  issue he  w i v e d  all objection to defects i n  the  p re l in~ i -  
nary proceedings. Stale v. Robcson, 2 Ired., 46. 

There  is no  error. Let th is  be certified, ckc. 
No error. Affirnned. 

STATE v. J O S E P H  TVA'l7TS 

Criminal Jurisdiction-Review of Slcrfutes. 

T h c  act  of 1879, ch. 92, does not apply to proceedings pendiilq at the (late 
of its ratification ; hence the superior coal t w:t> not re3tricti.d in  its 
jr~risrliction 2nd power to pr~nish by fine or in:prisonment or both, tle- 
fe i ldmts  convicted of assaults, &c., upon inclictmcnts found  prior to 
tlrwt act. (Rcview of the atatates in reference lo crinlioa! jwindiction, 
by APHE, J.) 

(Stole v. I f ~ i d e l o ? i r g ,  70 S. C., 406, cited anii approved.) 

~ X D I C T ~ ~ E X T  for an assault with i l l ~ e n t  to commit rape, 
tried a t  Fal l  Term,  6579, of HAYWOOD Superior Court, be- 
fore Grazes, J. 

T h e  defendant was convicted of the simple zssnult hu t  
not of the  assault vi th intent  to comri?it jape. Upon jndg-  
merit being proriounced against h i m  he  a p p a l e d  to tlle 
supreme court, v;hen, at  the  Jcnuary  tern:, 1880, i t  was held 
there was no error i n  the  proceedings had in  the  superior 
court. 82 S. C , 656. 

A t  fall term,  1880, of said superior court t h e  tlefendan! 
appeared before the court (Jutdge Gilnler presiding) and on 
motion of the  solicitor for the  district, judgment  was pro- 
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nouuced against him that he be imprisoned twelve months 
in the county jail and pay a fine of fifty dollars. From 
which judgment the defendant appealed to this court, in., 
slsting that  no punishment could be inflicted upon his cou -  
riction for this offence greater than a fine of fifty dollars 
and thirty days iinprisonrcent, a ~ c l  the court was restricte? 
to these limits, and this is the only question presented by 
the  appeal, 

Attonzey Geneml, for the  S ~ a t e .  
N r .  Geo. A. Slznjord, for the defendant. 

ASHE, J. 111 considering the question raised by the ap- 
peal, we have thought i h m i g h t  clear u p  some donbts by 
giving a full histury of tlie jurisdiction of the courts over 
the  subject of assaults, and assaults and batteries. 

The  act of 1869, ch. 178, sections I, 2 and 6, gave justices 
of the peace final jurisdiction of assaults, a n d  assaults and  
batteries, under certain circumstances (see E l t .  Rev., ch. 33, 
4 119, and subsections 1, 2 and 3), but these sections in re- 
lation to  these offences were repealed by tlne act of 1870-'1, 
ch. 43, 5 2 (Bat. Rev., ch. 32, D 111,) which sags, thzt " i n  all 
cases of an assault with or withoct intent 'Lo kill or ir-jure, 
the person convicted shall be purlisbed by fine or imprison- 
ment or both at  the discretion of the court." This act eff'ec- 
t :~al ly  deprived justices of their jurisdictioa, for although 
the constitution of 1868, article 4, section 33, gave justices of 
the peace jurisdiction of criminal eclioris where the punish- 
ment  could I : O ~  exceed a fine of fifi j~ do1l::rs or one month's 
(now 330 days) imprjsonment, as soon as the legislature re- 
moved the limit on the punishnleut prescribed by tlze act of 
1868-9, and left it discretionary with the court to transcend 
that  limit, the jurisdiction of justices of the peace was taker  
away. &te v. ITeiclelhq, 70 S. C., 496. 

This act then gave exclusive jurisdiction to the snperior, 
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crinlinal and inferior courts, of assaults, and assaults and  
batteries, a n d  was foIlowed by the  act of 4873-'4 making 
further changes in  the  law in this respect. I t  is provided in 
section 6 of tha t  act, ' 6  tha t  section 111, Bat. Rev., ch. 32, 
(act of 1870-'I), shall be made to read as follows : I n  a l l  
cases of assaults without in tent  to ki l l ,  and where no  deadly 
weapon has been used, and 110 serious damage done, and  
when the  party irljured shall make complaint before a jus- 
tice of &he peace for the  connty in  which the  offeLlce shall  
have been committed, and shall ask the justice finally to 
determine the action, iu  such case the punishment  shall not 
exceed a fine of fifty dollsrs or imprisorlwe~it  for one 
month." It will be seen that  this act only puts a limitation 
o n  t h e  punishment, when the justice a t  the  instance of the 
party injured l ~ e s  taken cogt~izance of the  offence. When 
h e  had  not done so, the jurisdiction was left a s  before ant2 
&he punishment was discretionary with the court. 

I t  was whilst the  lair: established by these acts was in op- 
eration, giving the itidisputnblr jurisliction t o  the  superior 
courts over assitults, nnd assaults a ~ d  batteries, except in  
$he case above mentioned, tha t  this bill of indictmeot was 
found by the grand jury. 

Then  came the act of 1879, ch. 92, making still fnrther 
changes in section 111, chapter 32, of Battle's Revisal, pro- 
r i d i n g  that  where :lo deadly weapon was used and n o  serione 
damage done, the punishment ~I11111 not exceed a fine of fifty 
d o l l a ~ s  or imprisonment for thirty days. Tt was the  purpose 
of the legislature by this provision in the act to give juris- 
diction of all simple assaults, a n d  assaults and batteries, to 
justices of the peace, still 1 ~ a v i r ~ g  the jurisdiction i n  the  
courts, if some justice of the  peace should not w i t h l ~  six 
months  after the  co~nmission of the orence take oEcia1 cog- 
nizance of the  same. Sect!on 11. 

But  these provisions of the  act of 1879 do not aEwl 021. 

case, for there is a, saving in the  act of just such cases 8 s  
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this. I t  is declared i n  section 1 2  of the act, that ,  " th i s  act 
shall not apply to proceedings now pending i n  the superior, 
criminal,  or inferior courts." This  bill of' indictment was 
f o m d  by the g rand  jury in  October, 1878, and  has been 
pending ever since. It comes clearly within the  saving of 
the  act, and there can be no  question as to the  jurisdiction 
of t h e  superior court a n d  its power to punish by fiue or im- 
prisonment, or both, at its discretion. 

There  is no  error. Let this be certified to t h e  superior 
court of Haywood county tha t  proceedings may be had ac- 
cording to lam. 

E o  error. Affirmed. 

STATE v. DAVID N-AMLETT. 

Chni:zal Law- Witness. 

On a trial for an aff'rny prior to t h e  act of lSSl a l l o n i n g  clefendauti to 
testify i l l  their own helinlf, one  tlefcntlxnt could no t  oppose the testify- 
i ng  of his co-dcferrrhnt for himself-the ctntc9- co~unscl 1102 objecting. 

,State .r. Cotoan, 7 Ired., 239, cited a n d  npprovexl,.) 

INDICT~EXT for nn affray tried at  January  Term, 1851, of 
WAKE Superior Court, before G ~ n w s ,  J. 

This  is an  indictmcnl for a n  affray and for rnutcai as- 
saults against tbe  defendant and one Young, 

On the trial Young  offered himself as a wituess in  liis 
own behalf, and no  objection mas then made :  bu t  after he  
began to testify, the  defendant Hiirnlet interposed the ob- 
jection tliat he could not testify in  his own behalf. The so- 
licitor said h e  had n o  objection to the testimony or̂  the wit- 
ness i n  l h  own behalf, and was wil l ing for h im to tell a l l  
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about the  matter. The  court allowed the n-itness to proceed, 
and  t h e  defendai~l  Hamlet  excepted. Both defendants were 
founcl guilty by the jcry,  and  there was judgment accord- 
ingly. F rom which judgruent Che defendant FIamlet np- 
pealed. 

Atto~ney Gcnem!, for the State. 
No counsel for defendant. 

ASFIE, J. T h e  ground of the  exception taken by the de- 
fendaat  to the  ruling of his Honor  upon t h e  adinissiot~ of 
the  testimony of his co defendant, Young, was, tha t  by sec- 
tion 16, chapter 43 of Battle's Revisal, a defendant i n  a 
criminal action is declared incompetent to testify in  his own 
behalf, and this case was tried before the  act of 1881, allow- 
i n g  them so to testify. 

T h a t  is all so ; but with whom lies the  r ight  of objection 
to such tcstiniony ? Of course with the  party against w11on1 
i t  is otYered, and  who is likely to be prejuiticed by the ad- 
missir~n of the  testimony. 

111 this case i t  was exclusively the right of the state to 
object, against whom tile testimony was offered, ant1  IT^ can 
see no  reason why t l ~ e  solicitor might  not i ~ a i v e  the  ol!jection. 

T h e  defendant certainly l ~ a d  no r ight  to raise t!,e objec- 
tion, for the  reason that  no rights of his on .the trial could 
possibig be affected by its introduction ; for the  state, un-  
der the  then e x i ~ t i n g  law, had the  r ight  to introduce the co- 
defendan:, Young, to testify against h i m  So his only ground 
of complaint is that  Young was %!lowed to testify, not agailist 
h im,  bu t  for himself. But  tha t  was a matter entirely be- 
tween the  state and the co-defendant Young. i f  the  state 
was a i l l ing  he should he e x a m i n d  in  his own behalf, it was 
no a8air of the defendant, unleis it can be shown to operate 
i n  some way to his prejudice on !he trial. TTTe are  unable 
to see how he  could be more prejudiced by his co-defendant 
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beiqg admitted to testify in his own h e h d f i n  a case like this, 
than in  being introduced by the state as a witness to testify 
directly against him. 

Admit t ing the witriess was incompetent and i t  was error 
to receive his testimony, yet if i t  did not operate to the  pre- 
judice of the  defendant i t  is no  ground for a z w z i r e  de noto. 
Xtnte v. Cowan, 7 Ired., 239. 

Therc  is no  error. Let this be certified to the superior 
court of Wake  county that  further proceedings may be had 
agreeably to this opinion and the law of the state 

No error. AfErmed. 

STATE v. J. T. EDENS. 

Juror-N~~isance- Cify Ordinance. 

1. O;ie i.5 not disqrlnlifi+:d under sectiqtl 220yof the Code to act as n grand 
ju1.01. in the criminal ~3i11.t of Xtw EHat~ovcr coutity, By I . ~ R S O I I  of liis 
I l a ~ i i l ~  a civil suit pentling i i ~  another court of the county ; ant1 it was 
not ' ~ m r  to  refuse to quasli an  indictment found by tile gra! i~l  jury of 
wtiicii he was n rncmber. 

2. The d e f ~ i d a ~ i t  was cl~arged i n  n corrlnioll law indic tn~ent  with a nuis- 
anco by obs t r~~c t ing  a street, i i i  tl~:tt, lie kept n, n?:trlic,t cart; etarl(ling in  
the itrt'et for all. llorir and a I~:llf, and t l ~ e  jury rendcrctl a speci:~l ver- 
dict f i~~tli t tg that  he mas ~iofifietl to remove the same but refused ; tli:~t 
he and urlrnbelSs of other persons were accnstonled t o  occnpy plxces on 
the street with their carts, selling vegetables, kc . ,  b u t  that i t  mas con- 
trary to  the mucicipal regulations, and tltat notwithstxnding the a1- 
leged obs t r~~ct ion ,  there was the usual passing of ve!iicles and foot- 
passengers: Held not to bc a nniianci>per se. 

3. Nehl f i~r t71e~ ,  tha t  where onr is inrlictecl for violating a city ortlinancr, 
the tc:rnis of the ordinance and tile particular breach alleged, shoultl be 
set forth. 

I~;DICTMENT for a nuisance tried a t  August Term,  1881, of 
NEW ~ X O V E R  Criminal Court, before ,Ifearee, 
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T h e  iudictnlent charges the  defeudunt with having com- 
mitted a nuisnnce by obstrncting e pnblic street of the  city 
of Wilrnington. The  particu!ar riuismce coml)!:iined of is 
that  he kept a market cart standiug in t,he strcei for the 
space of one ond a half hcurs. 

r 3  l h e  proseention origincted i n  the c r i n ~ i n a l  court  of New 
Hanover  county, and when cal!etl to ansiver, tlle defen4aul 
first pleaded i n  abatement that one of the  g rand  jurors who  
passed upon the  inilictinerit had a civil suit  p e n d h g  and at 
issue i n  the superior court of said county, a n d  was tl:ere- 
fore disqualified. 

H i s  Honor  overruled the plea and the defendant ex- 
cepted. 

T h e  jury rendered a special verdict, upon v;hic!~ the>- 
asked the inetruction of the  court, in suhstmce as fol1on.s : 
Tlie dc>fendant kept his mule and  curt ,  on the  day mentione2 
I n  the bill of i n ~ l i c t m ~ ~ n t ,  in  said posit iol~ c o n t i n ~ o u 4 y  for 
one and a half hours, ( the  position being found to he at the  
corner of Market atld Second streets, near a crosing-, :tu rep- 
resented on a diagram accornpangicg the caw) after being 
notified to remove tlie same, which he declined to J o ;  th:lLt 
within the  two years next  preceding the  finding of tbe  in- 
dictment,  the  defendant pct !>is cart and mule a t  difTereat 
places on RIarket street, backing u p  his curt to  the  sidea~nlk. 
for the  purpose of se l l i i~g vegetables and other farm pro- 
ducts, a t  least twenly-five times dur ing the period aforesaid, 
and renlained so situated from one to two hours each t i m e ;  
that other persous were in  the habit of occupying siluilar 
positions on said streets with tlleir carts ar,d mules, to sell 
vegetables, $c ,  u n d e r  tht: directior:~ of the muiliclpn! a u -  
ihorities, as this defendant did ; tha t  i t  was contrary to tllc 
muuieipal regulations to cccupy as aforeqaid the p o z i t j o ~ ~  ns  
shown on Che diagram dur ing  said period ; while 'he de- 
fendant was occul,ying said position, there was n o  other 
cart staurling i n  t h e  open space betxeen the four corners of 
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the  streets, and during the t ime there rzas the  usual passirig 
of vehicles and foot.passengers every way, up  and  down the 
street ; the  cit,y ordinance prohibiting persons from placiug 
e a t s  a t  the  corner ir:dicated oln the  diagram (whcre t h e  de- 
fendant's mule  a n d  cart  were standing) mas passed because 
of the  public incot~venience in causir~g the collectio~i of a 
crowd at the point adjacent to the  sidewalk, wliich was usu- 
ally so great as to require a policeman to keep tile v-ay 
clear, b a t  on the particular occasion mentioned in  tho in-  
dictment, there was 110 such crov;d; and  tha t  there were 
numbers  of persons occupying similar positio~is on the  
street, ~ ~ i t h  their carts backed u p  to the sidewalk, selling 
vegetables, &c. 

Thereupon the court being of cpiuion ihat the  defelidant 
was guilty, gave judgment  accordirigly, and the defend:~nt 
appealed. 

Afloniey Gcrzernl, f ~ i *  the  State. 
ill?.. B. J. Deuane, for defendmt.  

Ru~rrlv,  J. First, as to the  question touclling the qualifi- 
cation of the  g rand  juror v:ho aided i n  finding t,he inilict- 
ment.  T h e  act of 1876-'7, ch. 232, is the  one whic l~  estab- 
tabli.;hed the criminal court for the  county of New Hnuo- 
ver, and after prescribing a ~ n a n n e r  of drnwing the j r~rors  
for tha t  court, differing mmewhs t  with the mode orcliuarily 
used i n  drawing those who  are  to serve in the ru1)erior 
courts, it provides i n  the  8th section that  the jurcrs so 
drawn shall " be subject to the  same rules and regulations 
and possess the  same qualiiicalions as are  provided hv law 
in r e p r c '  to jurors i n  Ihe superior court." 

On I ~ o k i n g  a t  the  statute (C. C. P., S 2 2 0 ~ ~ )  wllich is the 
only one tha t  prescribes t h e  qualifications of jurors for the  
superior court, we fi:ld tha t  they are required to be such as 
have paid their taxes for the  year preceding tha t  in w l ~ i c h  



they may be drawn, arrd as are of sufficient intelligez~ce and 
good moral character. 

I t  is true tllitt by s e~ t ion  2'29y. of the slitme Code, I: is 
provicletl that i f  a!ly juror drawn from the superior courJ 
should at, the time have a suit p c ~ ~ d i n g  therein, the eerol? 
containing his name shall be returned to the hox and he 
shall not be permit,ted then to serve. Bat  this is n u  dls- 
qualification of the person as a juror for that  court:  so fa1 
from it  his name is expressly directed to be returned to the  
box that he may be drawn 01: solQe ohher occasion zfter the 
determination of his pending action. 

Th j s  is simply a prec:~ulion (an important one i t  is true) 
of the l aw growing out of its great regard for seemlines. 
and perfect fair play, and avher~eve~ the season cease3 the 
rule itself ceases. 

I n  view of the spirit, of this statute, and as coming wi th in  
the w l e s  and wplcrtions prescribed for jurors of the superior 
court, we should have no doubt tha t  a person against, whom 
there may be a prosecution pending in the criminsl court, 
would be temporarily disabled, though otherwise qualified, 
from serving as a juror in  that court, but certainly this can- 
not be the conseqnence of his' having an action at issue in 
another court. I n  fixing the qualifications for jurors in the 
criminal court, and declaring them to be the hame with 
jurors of the superior court, the law had in  view the gen- 
eral qualificakions of such jurors, and not a lzwtjcular dis- 
qualification growing out of the accidental pendency of a n  
action in that  court. The  defendant's plea in  al>atrment 
was therefore 1)roperly overruled. 

The next enquiry is whether the judgment rer~dered by  
the court is justified by the special findings of the jury. In 
this connection i t  must, be borne in  mind tha t  the indict- 
mei:t, thongll concluding against the statute, is in fact but 
a t  common law. It alleges no violation of any city ordi- 
nance, or breach of any police regulation. The  charge is 



s i i r~ply Ilia5 of a cornmon k v :  nxisancc, nllegec! to have loecli 
committed by' tlic obstruction o t  a pcblic l-!ighway. 

\Ye c'l11i?ot therefore in anywise refer t.s the  copy of the  
c i t j  oxdmances filed i n  the case, and to u-llieh c u r  attention 
was called in  the argcment ,  especially as they make na par t  
of the  ease certified to this couit .  

The statute makes the violation of dn ordinznce of the  
city a misdemeauor pul~ishable  by indictment, and if t he  
d e f e u d ~ n t  it1 this ease has been guilty of tha t  offence, he 
may and should be prosecuted therefor. B u t  i n  that  case 
;'she indictment should truly set forth the  terms of the  ordi- 
llnrlce and the  particnlar breach cllleged, i n  order that the 
defendant rnig5t know certainly to v h a t  he  Is c.:illed to 
answer. According to the only view of thc  cme which we 
feel a t  liberty to take, the m n d ~ i c t  c~f the  defendant nri the  
occnsion referred to in  the  verdict, c a ~ n o t  be aggravated by 
the fact as found by the jnry, tha t  i t   as coi;trary to  the  
municipal regulation, since t l ~ e  verdict does not disclose 
iv l~a t  the  regulation was, or the  authority by which it was 
ordainctl, a n d  tltese are matters of wllich we cannot takt! 
Judicial notice as matters of law. 

Strip the  case then of all t ? ~ a t  is said about the  city regu- 
]ation and  the causes vh ich  led to its adoption, atld what  
does the  coilduct of the  defendant, 8s found by the  jury, 
amount  to? Kotliing more than that on a day certain h e  
stood with his cart and mule  near the angle made by t ~ o  
streets, c n e  of which v;as ninety-nice, and the o t l ~ e r  sixty- 
six feet wide, for the space of one hour and a half, dur ing  
:Lll of which t ime " there was the  usual passing of vehicles 

foot-pas~engers every may up and down the streets." 
JVe cannot think that  cnr~duct  such as this is deemed by 

t h e  law to amount  to a nuisance per se. 
Ally permanent obstruction to a public highway, m c h  as 

woulcl be caused by the erection of a fence or building 
&hereon is of itself n nuisance, though it should not operate 
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2s 3-11 actual obstacale to tr'lvel, or nork  a positive iuconvcni- 
enec to ally o ~ e .  ~t 1s 5111 e!:crocchment upor) :t public ri%llt, 
and aa 5uch is not perm~tteil  by the lam to be do:!!: w~t l :  i m -  
puni ty .  But  ihe  ve r j  object, of a higl~wriy iz that  i t  may  be 
nsed, and though travel be its primary use, ~t still may be 
put  to other reasonable uses;  and whether a particular use 
of i t  which does not of itself amount, to a nuisance is reas- 
onable or not, 1s a ques t~on  of fact to br judged of Ly the 
jury accord~ng  to the circumstances of tile cnqp. 

Vnlike Ihe ease of a perrnniient obstructioll just referred 
to, it  is not the manner  of using the 11;gllway which con- 
stitutes the nuisance, but  the  inconvenie:lce to the  public 
which proceeds from it ,  and unlers such iilconver!ience 
really be its consLqucnce, there is c o  offence committed. 

W e  have made careful reference to the  leading English 
cases on this sut)ject (which are admitted by all the  authors 
to be Rez v. Ru,ssell, 6 East, 427 : Rex r. Jones, 3 Camp., 230, 
and Rex o. C,*oss, Ih., 224) and  i n  each and  every one of 
them, the  use of the  highway which was the  subject of 
prosecution was shown to be not such as might, buL such as  
actually did obstruct travel therein, and impair its enjoy- 
ment  by the public. And  so i t  is in every case decided by 
the  courts of the  several statrii, wtlich have come under  our  
observation, and  i t  must needs be so, since the  question as 
to which is a proper and  reasonable use of a highway must  
depend in a great measure upon its locality, its accustomed 
wage,  and the exigencies of the  public, i t  being apparent 
that  what would obstruct travel a n d  work a n  inconvenience 
to the  public i n  t h e  crowded streets of London, or on Rroad- 
-,yay in  New York,  might be llurmless i n  the streets of a less 
populous place. 

U ~ ~ d e r s t a n d i n g  the verdict of the  jury to be, tha t  the  de- 
fendant by occ;lpying with his mule  and cart the  position 
he  did, and for the  space of time h e  did, interposed noobstacle 
to travel and caused no actual inconvenience to the  public, 
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we are  of the opinion that  i t  was error i n  the  colrrt I)elnw 
to give judgment against h i m  in the premises. 

T,et tlris he certified to the criminal court of ;\\Ten7 E a n o -  
ver cou~it:. to il:e end tLl:,t tl3i-3 tlefec.ndnrrt n 3 - 1 ~ ~  he di.i.!~arqeti. 

Erwr.  Reversed. 

The continrtecl andpuhliclise of profane oaths, frequently a n d  boii-ti:ror~a- 
157 rcpeatcd, though on a single occasion and  but for the  space of livc 
minu te ,  is i ~ ~ d i c t a b l e  as :I public u i t iu :~~~ce.  

(State \. Kk3yr 1 Mur., 254;  state^. Ellar, f Dev., 2 C i ;  Sticte r. Baldtoin. 
1 n?~.. c'k Bat., 19,j ; Jones, 9 Ired.  35; Pepper, 68 K. C , '2.19 ; Potcell, 
70 N. C., 67 ; Rnrhnm, 79 N. C., 646 ; Brezuington, $4 N. C., 783 ; cited 
nnd approved. ) 

IKDICTMEPI'T for a nuisance tried a t  Fall Term,  1580, of 
G ~ E E N E  superior Court, before Gudger, 

This piosecution commenced i n  the  inferior court of 
Orecne county, where t h e  defendant was tried and convicted. 
Upon his motion to arrest judgment  being overruled, he 
appealed to the  superior court, and on the  hearing the judge 
affirmed the ruling beloa5, and  the  defendant appealed to 
this court, 

Attorney General, for the  State. 
Mr. TV. C. Munroe, for the defendant. 

RUBFIN, 5. T h e  indictment, under  which the defendant 
stands convicted, in effect, charges tha t  on a day certain, in  
the county of Greene, i n  the  public streets of the tow17 of 
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Snow Hill, and in the presence and hearing of divers citizens 
of the state then and there assembled, and in the presence 
and hearing of divers other citizens then and t!~ere paqcing 
and repassing, the defendant did curse and swear in a loud 
voice, and did utter the profane words set out in the indict- 
ment ;  and did then and there and for the space of five 
minutes continue lo utter and freqcently repeat the said 
words in the presence and hearing of the mid citizcjns then 
and there being, and passi~lg and repassing to their great 
annoyance, &c , and the common nuisance, 6c. 

Every intendment is to be made in favor of the verdict of 
the jury, and we must presume that every material allega- 
tion of the indictment was fully established to their satis- 
faction. 

The  question then arises, did the collduct of ihe defendant, 
supposing it to have been just as charged in the bill, amount 
to an  indictable offence under the law of this state? 

Under the earlier decisions of our courts, there could be 
no sort of doubt upon the point. I n  the case of the Stafe v. 
Kirby, decided in 1809, and reported i n  1 Rlur., 254, the in- 
dictment charged that the defendant swore several oaths on 
a court house square to the great disturbance and common 
nuisance of citizens attending the court. After a submis- 
sion, the defendant moved in arrest of judgment upon the 
ground that the facts alleged against him did not constitute 
an  indictable offence, but the court declared that i t  did. 
The  next case, in  point of time, was that of the State v. EZlar, 
d e c i d ~ d  in 1827 and reported in  1. Dev., 267, where the in-  
dictment charged that the defendant did profanely curse 
and swear, in the public streets of JcRerson, to the evil ex- 
ample, kc .  ; and after a verdict for the state, he too moved 
i n  tirrest of judgment up011 exactly similar grounds, and 
his motion was allowed In the superior couri ; but upon an  
appeal to this court that r111ing was reversed, and i t  was ex- 
2ressly declared that when the acts of profanity are so pub- 

34 
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iic and repeated as to become an annoyance and inconve- 
nience to the citizens at  large, no reason could be perceived 
why they should not be indictable as a comnion nuisance. 

Sustairied by decisions, so directly to the point as these, 
~ve~should  feel loth to hold that the loud and continued 
use, even but for the space of five minutes, of profane and 
blasphemous language, in one of the public streets of a town, 
did not constitute an indictable offence under the laws of 
our state, unless satisfied, as defendant's counsel says is the 
case, that they have been overruled, either expressly or by 
a necessary implication, in subsequent and better considered 
cases. 

,4s we understand it, the position assumed by the counsel 
is, that the use of profane language ca a single occasion, how- 
ever public the place, and long continued, or often repeated 
the words may be, cannot amount to an  offence cognizable 
in the superior court, but is punishable only by a penalty 
of fifty cents, to be inlposed in a magistrate's court. 

The  case most pressed upon us, in support of this poai- 
tion, is that of the State v. Baldz~~in, 1 Dev. & Bat., 195, de- 
cided in  1535, and being next to those cases already cited, 
in the series of cases that have arisen on the point. There, 
tl-ie indictment charged that the defendant, with others as- 
sembled a t  a certain meeting house, did loudly aud pro- 
fanely, and in the hearing of divers good citizens of the 
state there assemble'd, curse, swear and quarrel, whereby a 
certain singing school there held and kept was disturbed 
and broken up, to the common nuisance, &c. ; and i t  was 
held to be so defective that no judgment could be pro- 
nounced thereunder against the defendants. 

As laid in the indictment, the offence consisted of a 
single and distinct act of cursing, without any averment 
that i t  was continued for any space of time, or that the 
words were many times repeated ; and a3 it seems to us, that 
was the point on which the decision turned. Here is what 
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the judge said expressly : ' T h e  act as c h n ~ g c d  is not made 
up  of a number  of acts frequently repealed. I t  is a n  act 
sirzglc sad distinct and  cou~mit ted o n  a particular occasion." 
And t l ~ e n  he adds tha t  " i t  is pcssib!e that the frequent a n d  
hahitila1 repetition of acts, which singly are but private an-  
noyances, may constitute 8 public or comxon nuisance, but 
if so, this frequeut and habitual repetition should be appro- 
priately c!~arged." The stress of lhe  opinion, from first to 
last, is laid upon the  frame of the  indictnlent, and first one 
of its defects and then m o t h e r  pointed to, and suggestions 
made as lo how they rnlght h a r e  bsen remedied. And may  
we not ask why all  this pairis was taken in  the  case, if i t  
could have been disposed of by a simple declaration, tha t  
no indictment, however drawn, would l ie?  for that ,  the  con- 
duct  of the  party did not, a n d  could not under. the  circum- 
stances, amount  to ail inclictable o&xice. n 'e  concur with 
counsel, to the  extent tha t  the decision made in tha t  case 
goes to  the length of snyiug that  720 s i ~ g k  act of profanity is 
an  indictable offence. But we have looked through i t  i n  
vain for ally support to the further proposition, that the  con- 
tinued and public use of profane and indecent words, arid 
their frequent repetition, thoqh en CL ~ i ~ g l e  G C C C I S ~ ~ ,  may not 
become a common. public: n n i s a n c ~ ,  cognizable in  the supe- 
rior court, 

So far from that ,  and while conceding that  certain e x  
pressions used seem to look that  way, i t  strikes us  as 
manifest, taking the  whole of the  opitlion together, that 
Judge Gaston himself entertained no  doubt but  that  such 
conduct might  properly be made the subject nf prosecution 
by indictment, provided i t  wals ckcwged a n d  prowti to have 
been so publicly committed and  so long continued as to be- 
come a source of annoyance to the  citizeiis a t  large. 

And so i t  is, in  all the cases to wl~icll  we ha\-e been re- 
ferred by counsel as  bearing on the point-State v. Jones, 9 
Ired., 38 ; St& v. Pepper, 68 N .  C., 259 ; State v. Powell, 70 N. 



C , G7, and SWt, v. Barham, 7:) X. \;., 616. T:ies3 F L ~ I U .  all 
caws t~arnirlg upoil tLe suifjciexicy of the ind~cinlc.nt, alld 

the  oplnlous tleilvered were directed exei:isive:j to t 1 1 ~ .  
p i n t ;  and ~t 1s a m ~ s t ~ k e  ~ n ~ d e  t u  apply w!lat is said, in ti!e 
may of cr i t lc is~r~s upon the bills, to the conduct of the  pnrtles 
accused, axel thc q u c ~ t ~ o n  of tiicir gul!t or i~inocence. 

A r g u e r d o ,  i n  Jones9 caw, Judge i'a:mi expres ly  says 
that ,  a.hlle a single >ct ,  of prof~initjr is only punis1~:~I~I:: ill a 
just~c-e's court, yet, i i  the  acts be so public x i d  repeated as 
to become a n  aliaoyauce and  inconvenicncc to the  pul)iic., 
they then constitute a public ~ ~ u i s a n c e ,  \ ~ i t i l o u t  once inti- 
mat ing  that tile repetitiou rquisit.i? to c~omplete t11r offence 
need be on several or distinct, @c:a-ions. i n  Pouleli's c,tsc 
t h e  indictment charged tha t  the defenilant did " piiluiicly 
and profaneiy curse and swear a n d  take the m m e  of Al- 
mighty Ciod in vain, In the  streets of I~ulnber ton,  to the 
common nuisance;" arid i t  was held insuficient, because the 
court  could not tell, from readiug it, " whether thesweariug 
was done in n w h q e r  or in  a loud voice; for a ~ n o m e n t  or 
an h o u r ;  o12ce 07. repo.ateclLy; or, whether heard by few or 
many." 

But  the  case discloses what the proof i n  the  cause was, 
and ,  thiit the  accused l m !  cursed so loudly as to be heard 
several hundred yards and  from dark  until  eleven o'clock 
a t  night  ; and  t i ~ a t  the  citizens in their houses, and  passi~lg 
a n d  repassiog the strceis 'r:enr tl and  were annoyed by hirn ; 
a n d  Judge K E A ~ L ,  who  t l t l l  x r e d  tt10 opinion of the  court 
c!cci:ires unhts~tati l :gly t h t .  if t h e  ailcgstions of the b ~ l i  
h :d  been co-exlc~~sivo w l t i ~  the ~)ro1)1;, the  defendant 1cig11t 
hn-ie been prc)[)eriy corLv!c~kd. 

, S T >  

P I I C  co~iduc t  there hell1 to bc a I I U ~ Q S I ~ C P .  diff'ersfrotn thst 
chLir;ed upon this tle!ent!an; m d  of which he  stands con- 
victetl, in n eir!girp~lriic:;iiir :LQ 10 the  t ime of its c ~ r l t i n u a l ~ c e ,  
and t h a t  t11f;erence cannot i:lvulvc ally legal principlt., b ~ t ,  
only a question as to the  sufficiency of evidence. 
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To become a public nuisance, t!le conduct of a party must 
psss beyond the point of being injurious to individuals, and 
be hurlful and offensive to the corralnunitp ; and it may be 
difficult, to prove that the use of profane words but for the 
space of five consecutive moments, could so inconvenience 
the community ns to amount to a nuisance; yet we can sup- 
pose such cases, and surely, the fact that i t  may be difficult 
to establish an  offence, and punish the offender, cannot be a 
valid reason for relaxing the law with regard to it. But, in  
this case, the jury ha re  said that such was the consequence 
attending the defendant's conduct, and t11e.door is therefore 
closed as to him, against any further inquiry into that ques- 
tion. 

W e  have gone, thus at  length, into a review of the cases 
bearing on the point, notwithstanding we have so recently 
gone over nearly the same ground in Brewington's case, 82 
N. ( I . ,  783, because, there seems to be, in  some quarters, a n  
interpretation given to them, which we do not think is war- 
ranted. 

Thus far me have considered the case merely in the light 
of express authority. Finding none which we think mili- 
tates against the right of the state to maintain the prosecu- 
tion against the defendant, we feel at  liberty to look to the 
well established principles of common law as applied in 
other offences, and reason from analogy. 

I n  his commentaries on the law, SIR W. BLACKSTONE 
distinguishes between the absolute duties of men and 
their relative duties as members of society, and says 
that it is with respect to the latter only that municipal 
law assumes to control their conduct. Let a man there- 
fore, says he, be ever so abandoned in 11is principles or 
vicious in  his habits, he is out of the reach of the law, pro- 
vided, he keeps his wickedness to  himself. But if he makes 
his views public, though they be such as seem principally to 
affect himself (as drunkenness or the like) they then become, 
by the bad example they set, pernicious to society, and i t  is 
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the business of the law to correct them. Upon the strength 
of this authority, i t  is said in 1 Russsll oil Crimes 270, that 
all open lewdness and grossly scandalous conduct is punish- 
nhle by indictment at common law, and bhat whatever outrages 
decency, or is injurious to public morals, is a misdemeanor. 

These principles of the common law have been every- 
where recognized, and the reports of England and this 
country abound with cases in  which, upon Bheir authority 
alone, and without the aid of any statute, convictions have 
been enforced for offences against public morality and de- 
cency. 

I n  this state, by virtue of the common law simply, con- 
victions have been had in cases of public drunkenness and  
the indecent exposure of the person, and their correctness 
have never been questioned. Why should not the same 
rule apply to conduct such as this defendant has been con- 
victed of?  conduct which not only wounds every sense of 
decency, but greatly tends to debauch and corrupt the public 
n~orals. 

I n  the case of Brezuington just referred to, we held the use 
of profane and vulgar words, in a public place on several oc- 
casions, whereby the public at  large were offended and an- 
noyed, amounted to a public nuisance. We now hold that 
the use of such words, on n single occusioa, may do the same 
provided it be attended with like consequences. 

No error. Affiamed, 

~ y i m i n n l  Procedure-Plea of fawner ac yuittal m d  not guilty- 

3 .  Where a d e f e u d ; ~ n t  is charged in  a warrant (en appeal from a justice's 
eourt) ant1 in a bill of indietkneut fol: the same offence, t he  solieitor 
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may elect to proceed upon either, and if he proceed upon the indict- 
ment, it has the effect of a nolle prosegui as to the warrant. 

2. A defendant may plead both former acquittal and not guilty, but the 
jury  csnnnt t ry  ttre issues raised a t  the same time. After verdict 
against the defendant on plea of forrner acquittal, the court should pro- 
ceed to trial on that of not guilty. There being no final determination 
of the prosecntion before the justice i n  this case, the plea of former, 
acquittal cannot be sastained. 

(State v. Dixon, 75 N. C., 55s ; State v. MeNeill, 3 Mawka, 183 ; State v. 
Pollard, 83 N. C., 597, cited and approved.) 

INDICTMENT for assault and battery, tried a t  Spring Ter  rn 
1880, of BEAUFORT Superior Court, before Graves, J. 

This proceeding was comtnenced by a warrant and tried 
before a justice of the peace in Beaufort county. The war- 
rant " charged that the defendant did on or about the second 
day of April, 1879, at  or near Broad creek in said county, 
violently assault and beat him, the said J. P. Brooks, with 
a large stick and strike him two blows with said stick on 
the head and produced a dangerous wound, of which he 
may not recover, contrary to law and against the peace and 
dignity of the state." The  warrant was executed and re- 
turned on the 17th of May, 1879, when the justice proceeded 
to trial and submitted the case to a jury, who returned a 
verdict that defendant was " not guilty ; " and thereupon 
the justice adjudged that " the complaint be dismissed a t  
the con~p~ainant ' s  costs," from which judgment the prosecu- 
tor appealed to the superior court, and a t  spring term, 1880, 
to which the transcript of the proceedings before the jus- 
lice was returned, a bill of indictment was found by the 
grand jury against the defendant for an assault and battery 
upon J. P. Brooks, the complainant in the prosecution be- 
fore the justice. Upon the call of the case for trjal in the 
superior court, the defendant offered to enter the pleas of 
" riot guilty " and " former acquittal," but the court held 
that he must rely upon one plea, and under that ruling he 
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pleaded " former acquittal." To sustain his plea, the de- 
fendant offered in evidence the transcript of the proceeding 
and trial before the justice, together wit,h the evidence taken 
before him on the trial, which evidence was allowed. And 
the solicitor admitted that the indictment was for the same 
offence as that tried before the justice. 

The defendant then offered to prove by one Eboru that  
in the evidence before the justice, i t  was proved " tha t  no 
deadly weapon was used and no serious damage or injury 
was done in the assault upon said Brooks." The court ex- 
cluded this testimony and the defendant excepted. Noth- 
ing further being offered, the court directed the verdict of 
the jury to be entered, viz : " there is no  record of former 
acquittal by s court of competent jurisdiction." Thereupon 
judgment was pronounced on motion of the soiicitor and 
the defendant appealed. 

Aftorney General, for the State. 
The defendant was not represented in  this court. 

ASHE, J. I n  the view we take of this case, there was no  
error in the ruling of the court in excluding the testimony 
of the witness, Eborn, as to the proof before the jury in  the 
justice's court. When  the appeal from the justice's judg- 
ment was returned to the superior court and the bill of in- 
dictment was subsequently found by the grand jury, there 
were then two criminal actions pending in  that court against 
the defendant for the same offence. The solicitor had his  
election to proceed upon either. State v. Dixon, 78 N. C., 
558. H e  chose to proceed upon the biH of indictment, 
which h ~ d  the effect of a nolle prosequd as to the warrant, 
and was no defence to the iedictment. Xtate v. Jfc1Yeil1, 3 
Hawks, 183. So in that view of the case there was no final 
determination of the prosecution commenced before the jus- 
tice, without which the plea of " former acquittal " could 
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not be sustained. What evidence there was offered before 
the justice was an  immaterial injury. 

We are of the opinion however that the judgment ren- 
dered against the defendant by his Honor was erroneous. 
The point has been expressly decided in Polln~d's caso, 83 
N. C., 597, where the defendant pleaded '.former acquittal" 
and " not guilty," and the Chief Justice in a careful and 
well considered opinion, concurred in by his associate., held 
that the two pleas may be pleaded, and tl~ougli the jury  cnn- 
not be impaneled to try the Issues raised by Loth ~,le,is at 
the same time, the difFicuity is obviated Ly a l l o ~ i i i q  the 
second plea and a jury trial of it, after the verdict oil a pre- 
ceding plea. And i t  is held that no final judgment, can 
be rendered on the finding of the jury upori the plea of 
"former acquittal," for th@ reason that such a judgincnt is 
only interlocutory, and tlAt when both pleas are entered, i t  
is the duty of the court after the finding of a verdict against 
the defendant upon the issue raised by the plea of furmer 
acquittal," to proceed to trial upon the plea o f "  not guilty." 
But in this case the court refused to allow the defendant to 
plead both pleas, and there the error coinmenced. 

Holding there is error, the judgrnent of' the superior court 
is reversed and the case remanded that the defendant may 
be allowed to plead " not guilty " and go to the jury u p o n  
that issue. 

Error. Rever~ed,  
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Criminal Law-" Church "-Selling Liqv,or Near. 

An indictment under the act of 1879, ch. 232, for selling spirituous liquor 
within a certain distance of a church in Hyde county, cannot be sup- 
ported by evidence of such a sale within the prescribed distance of a 
house conveyed primarily for etlucational purposes, with permission t o  
hold divine service therein on suitable occdsion., which is ordinarily 
used for a school-house, but in which there is preaching s t  stated in- 
tervals. 

(Smithwick v. Williams, S Ired., 268; Coble v. Sh~fner ,  75 N. C., 4.2, cited 
and approved.) 

INDICTMENT for a misdemeanor, tried at  Spring Term, 
1881, of HYDE Superior Court, before Gilmer, J. 

The defendant was indicted (under act of 1879, ch. 232,) 
for selling spirituous liquors withing one and a half miles 
" of the free church for all denominations to worship, com- 
monly known as Rush academy," and on the trial the jury 
found a special verdict in substance as follows : That  the 
defendant, within two years of the finding of the indict- 
ment, did sell spirituous liquors at  a place in Hyde county 
called Nebraska, situate about two hundred yards from Rush 
academy, which said " Rush acaderny had, in 1841, been 
conveyed by deed from Joseph Swindell to William Selby 
and others, trustees i n  trust of Rush academy, for the use 
and purpose hereinafter mentioned," that is, " for the pur- 
pose of removing thereon the Rush academy house, for tile 
purpose of an  academy of the same name, and for the con- 
venience of preaching, which is not to be prohibited on all 
snitable occasions ;" that ever since the date of said deed the 
building upon said land has been used, with short inter.  
vals, as a school-house and a place for p~eaching,  different 
denominations using the same without let or hindrance as 
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a place for holding divine service and for preaching ; and 
that the  ministers of the Xfethodist denomination have, for 
more than twenty years, been acccstomed to have preach- 
ing there on stated Sabbaths in every month ;" and upon the 
facts thus found they prayed the advice of the court whether 
the defendant was guilty as charged in the indictment ; and 
if the court should be of opinion that he was, then the jury 
found him guilty, and if otherwise, then they found him 
not guilty. 

The  court being of the opinion that upon the foregoing 
facts the defendant was guilty, proceeded to judgment and 
the defendnut excepted and appealed. 

Attorney General, for the State. 
KO counsel for defendant. 

RUFFIK, J. The statute under which the defendant is  
indicted declares it to be a misdemeanor, punishable with 
fine or imprisonment, to sell spirituous liquors within one 
and a half miles of any  " church in  Hyde courity ;" and the 
question is, can this be made to apply to a building which, 
like the "Rush  academy," was intended by its donor, to be  
used " for the purpose of an academy and for the conve- 
nience of preaching," and which has in fact, aud for a series 
of years been used as a school-house, and a placd for public 
xorship. 

Could we feel a t  liberty, even, to construe a penal statute 
so liberally as to make i t  applicable to conduct 
though beyond its Iiteral import, we might conceive to be 
within its mischief, we should still feel ourselves forbidden, 
by every fair rule of construction, to do  so in this instance. 

The  dead from the donor itself contains intrinsic evidence 
of his intention, and that while "preaching" mas to be al- 
lowed i n  the building, its p r i n ~ a ~ y  use was to be for school 
purposes. We can thus a c ~ o u n t  for his declaration that 
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" preaching should not be prohibited on all suitable occasions," 
which must, otherwise', seem out of place-for who would 
ever incorporate such a provision in a deed for a building 
intended to be a church, and to be used as such. 

The verdict of the jury, too, ascertains that its actual use 
has corresponded with its donor's intention, and that from 
$be date of the deed it has been regarded, and chiefly used, 
as an academy, that is to say, as a place of education, and 
that its use for worship, though occurring at  stated periods, 
has been exceptional. 

Such being the use to which i t  has been applied, i t  may 
be asked, does it not come within the spirit of the statute? 
and nothing eise appearing, we might, perhaps, say that it 
does. But when, upon looking iarther into the same statute, 
we find that in it express mention is made of " Aslrton 
academy " situate in Pender county ; of " Draughan's school- 
house aml church " situate in Edgecon~be county ; and of 
divers places of public worship as distinguished from churches, 
we are forced to the conclusion that the " Rush academy " 
was not intended to be embraced within its provisions; or 
else, i t  too would have been expressly mentioned-it beiug 
a. rule of construcLion that " ezpressio urzius, exclzcsio nlterius." 

The distir~ction between " churches " and "places of public 
worship" is known to our law, and has been, many times, 
recognized in our statutes, as for instance in the act of 18.16 
(Bat. Rev ,  ch. 32, 5 93,) it is declared to be a misdemeanor 
to burn, deface, or ir~jure ally charch, uninhabited house, Be.; 
and by the act of 1755 (Bat. Rev., ch. 131, 5 5,) i t  is forbidder1 
to obsti-uct the way 1e:ding to any place of public worship ; 
and by the act of 1807 (Bat. Rev., ch. 101, 4 8,) it is enacted 
that if any person shall be intoxicated at  a church, or place 
appointed for divine worship, he shall forfeit and pay txenty 
dollars,$c., thus showing that the two terms are by no means 
synonymous. 

Suppose a pupil, while attending school in  the academy 
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in  question, should deface the walls thereof, would i t  be 
coutended that  he could be properly indicted under the act 
of 1846 mentioned above? and if not embraced in that  
statute, how can i t  be said to be in theone under which thc 
defendant is prosecuted, when, exactly the same term is used 
i n  both ? 

But, as intimated in the outset of our opinion, the statute 
under which this prosecution proceeds, being purely a penal 
one, should not be extended by construction beyond i ts  
strict words and plain signification. Laws, which define 
offences and prescribe punishments, should always be clear 
and explicit in terms, and taken strictly and literally by the 
courts. 

I t  is not permitted to construe them by implication ; nor 
to extend their provisions by any equitable construction 
that may be put upon them. Smithwick v. TYilliams, 8 Ired., 
268 ; Coble v. Shofner, 76 N. C., 42 ; Dwarris on Statutes, 737. 

If this were not so, then the fate of accused persons 
would depend, not upon the express authority of law, but  
upon the discretion, and often-times the conjecture of 
judges. 

We are therefore of the opinion that i t  was errror i n  the  
court below, to proceed to judgment against the accused 
upon the verdict as found by the jury. This will be certi- 
fied to that  court to the end that the defendant may be dis- 
charged. 

Error. Reversed. 

STATE v. J. W. SNUQGS. 

Indictment-Issuing Jlarriage License-Penalty. 

'The issuil~g a marriage licerlstj by a register of cleeds in violation of the  
stntute (hit. Rev., ch. 69, 45, 7 )  is not a!l indictable offence. Apenal ty  
of two hundred tloll:m to any person suing for the same, is prescribed, 
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and this particr~lar mode of proceeding exclnrles that by intlictment, 
unless the illegal act be done m d a  Jde. (3ection 10 i ,  chapter 32 of 
Rattle's Revisal discussed.) 

<State  v. Loftir~, 2 Dcv. & Bat. 31 ; Sta te  v. Tatom. 69 N. C., 35 ; State  v, 
Glilsgow, COT& Rep., 3% cited and approvecl.) 

IXDICTMENT for illegally issuing a marriage license tried 
a t  Spring Term, 1881, of STANLY Superior Court, before 
&we, J. 

Tile indictment was quashed upon the ground that no 
indictable offence is charged i n  the  bill, and the solicitor for 
the state appealed. 

Attorney Gmeval, for the State. 
Mr. S. 3. Pcrnbwtm, for defendant. 

RUFFIP;, 5. T l ~ e  charge against the defendant, who is 
a register of deeds, is that of issuing a marriage license 
for a female of the age of fifteen years, without the written 
consent of her father, in violation of the statute (Bat. Rev., 
ch. 69, $9 6 and 7) and the only question is whether under 
bhe law such conduct amounts to an indictable offence. 

The fifth section referred to authorizes registers upon ap-  
plication to issue a license for the marriage of a n r  two per- 
sons, provided nevertheless that when either party to the 
proposed marriage is under eighteen years of age and shall 
reside with the father, &c., the register shall not issue a 
license for such marriage, until the  written consent of the 
father shall be delivered to hitu ; and the seventh section 
declares t h ~ l  every register who shall knowingly a d  mith- 
ou t  inquiry issue a l i c e ~ s e  for the marriage of any two per- 
sons, where either of the parties is under the age of eigh- 
teen years, without the consent required by the fifth section, 
shall forfeit and pay two hundred dollars to any person who 
shall sue for the same. 

The  offence is entirely dependent upon the statute. With- 
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out its enactment there is no law to govern the case, for by 
the common law, " a  female a t  seven years of age may be be- 
trothed or given in  marriage; at nine, is entitled to dower; a t  
twelve,is at  years of maturity, and may the!efore consent 
or  disagree to marriage." 1 Blk. Corn., 463. 

The  statute not only creates the offence but fixes the pen- 
alty that attaches to it, and prescribes the method of en- 
forcing it, and the rule of law is that  wherever a statute 
does t l~is ,  no other remedy exists than the one expressly 
given, and no other method of enforcement can be pursued 
than the one prescribed. 

The  mention of a particular mode of proceeding excludes 
that  by indictment, and no other penalty than the one de- 
nounced can be inflicted. 1 Russell on Crimes, 40 ; State v. 
Loftin, 2 Dev. & Bat., 31. 

But i t  is said that the defendant is a public officer of such 
a character that upon entering into office he was required 
to take a n  oath of office, and that the statute (Bat. Rev., ch. 
32, § 107,) declares that every such officer shall be guilty of 
a misdemeanor who omits, neglects or refuses to discharge any 
of the duties of his ofice. Very true, but i t  does not help 
the prosecution, for all the offences there spoken of are those 
of omission only, and i t  will not do to llold that  for every 
illegal act done by virtue of his office, every officer is 
amenable to the criminal law. To do so would be to put 
every officer in a state of constant and imminent peril, or 
as said in the case of the State v. Tatom, 69 N. C., 35, "be- 
tween two fires, one in front and the other in the rear." In 
that  case i t  was held that a sheriff' who levied upon prop- 
erty belonging to a person other than the defendant in the 
execution, was not liable to indictment, there being nothing 
to show that he acted mala Jide. 

On the other hand, we have not the least doubt that any 
officer who perverts his authority and uses i t  for the sake 
of oppression, or fraudulent gain, or any other wicked mo- 
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tive, is guilty of a n  offence highly criminal in its nature 
and punishable by indictment, and this whether he is ex- 
pected to take an oath of office or not, or whether there be 
ally statute so declaring or not. I t  was so held irt this state 
a t  a very early day in the case of the State v. Glasgow, Conf. 
Rep., 35, and seems never to have been doubted since. 

These two cases seen1 to us to point to the true distinction. 
If the il1egaI act be done mnlajfide, then it becomes a crime, 
and the officer liable bdth civilly and criminally, but if free 
of any wicked intent, then he is civilly liable only. 

But we need not press this point to a decision, since we 
are convinced that his Honor's ruling in quashing the in-  
dictment is correct, in  view of the fact that the statute 
creates the offence, affixes the penalty, and prescribes the 
mode of proceeding-the mention of the particular method 
operating to the exclusion of every other. 

No error. Affirmed. 

STATE v. GRAYSON JEXKINS. 

Judge's Charge- TVitness. 

Where there is a severance on the trial of clefendants, and another party 
c l la~ged in the bill testifies in behalf of the accused, it is error, as indi- 
cating the opinion of the court on the facts, to chargc that the w r y  
fact that  the witneqs is inclndetl in the same indictment nil1 impair hiq 
twtimony, and that his testimony should not be placed 01; the wrne 
plane, or footing ~vit l i  tha t  of a witness of u~ldoubted charactcr who iq 
disinterested. 

(Nolawl v. NcCraaeken, 1 Dev. $Bat. ,  594; Stcrfe v. Jonea, 67 S.  C., 1 5 5 ,  
State v. Ellington, 7 Ired., G 7  ; Stcte v. Nash, 8 Ired., 35; S a t e  v Ant, 
6 Joncs, 114. cited and approveil.) 
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IXDICTMEKT for larceny, tried at February Term, 1881, of 
the  Criminal Court of Xew Hauover, before U e a r e ~ ,  J. 

?he defendant Grays011 Jenkins together v-ith William 
Lee, r h o  was examined as a v-itness iu the case, and four 
others were indicted for larceny and recsiving stolsn goods. 
Three only of the  defendants hcd been arrested, viz: Gray- 
son Jsnkins, William Lee, and Reed Decnne, m d  upon the 
case being called for trial, the solicitor asked for and  ob- 
tained a ieverance, and thereupon the defendant, Grayson 
Jenkins, was put upon his trial alone. The  state introduced 
several witnesses and concluded its testirnony. when the de- 
fendant introduced as a witness in his behalf f illam Lee, 
who was one of the defendants included in  the bili of in-  
dictment and whose case had not  Scen called. This wit- 
ness contradicted some important stnternents made by a t  
least trvo of the state's witnesses. In his remarks to the jury 
the  solicitor argued that the witness, Lee, xa s  one of the 
defendants, that his trial had not taken place, that  he was 
a n  interested witness and ought no t  to ba believed. T h e  
counsel for the defendaut on the ofher hand conteuded that  
h e  had told the t ruth and should Ire believed. The  court, 
after recapitulating the evidence i11 tlie case to the jury, and  
speaking i n  its charge of the legal rules of evidence bj- 
nrhich the degree of credibility i?  to be tested, proceeded to 
comment, on tlle attitude t:ic wlhlc-ss Lee bore to the case, 
about whose testimony an  issue of veracity had been raised, 
and remarked among other things, " t i lo t  the jury should 
remember that the wif ,nr -~s  (Lee) fqr the defendant is i n -  
cluded iu the same bill of indictn:ent, on a charge of lar- 
ceny, a.nd this very fact nil1 impair his teslluony, and tbat  
his testimony shonld not be plnce4 on the Enme plane or 
footing with that of ,.L witiless of cildoubted cllaracter who 
v a s  disinterested." 

The jury returned a verdict of guilty. There was a mo- 
tion for a new trial baaed upon the exception taken by the 

25 
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defendant to the remarks of h i s  Honor  toxclling the credi- 
bility of tile witness Lee. The motion mas overruled, judg- 
ment  proriounced, and the defendant appealed. 

Atiorney Gencral, for the  State. 
No co~ansel for the  defendant. 

ASRE, J. ItTSliPliie i t  is competent for a judge in charg- 
ing A jury, in his discretion h5 a r ~ r e c a u t i o ~ ~ a r y  measure to 
call their  attelltion to any  fact o r  circumstnuce proved on 
the trial, which affects the credit of a witnees, i t  is incum- 
bent on him to do so, witl:out conveying to She jury his 
opiniou on the weight of t h e  testimony, otherwise it is error. 
Stde v. Jones, 67 K. C., 285; #uie v. Ell~ngton, 7 Ired., tjl, 

(opinion p. 67 1. 
T I J ~  ccrnpeteucy of tvltnesses and the relevancy of t l ~ ~ i r  

testimony are exclusiveiy within t h e  p r o ~ l l i c e  of the cour t .  
the credit of witnesses and the sufficiency of their testimony 
are as esclusiveiy matters for the dcterminatiorl of tile jury. 
This n-as so at  common :aw aud is made espetially so under 
our  act of 1796. -MHw". McCrncbcn, 1 Dev. & Bat., 39-1. 

I n  those cajei: whele the judges on tilt trial of cases in 
the superior courts !lava undertaken as a caution to the  jury 
to eorriment u p 1  tlie credibility of witnesses as affected by 
tlteir connection with the  case, or relationship to the par- 
ties, and the exceptions to the charges have been orerruled 
b~ t h s  court, i t  is vliere the remarks of tile judge havl: 
been accompanied by instructions to the  jury that i t  was 
their province to detelmine upon t h e  credibility of the  wit- 
nesses. 

I n  the  case of the  Sfotc v, Eliiqlon, S I ~ ) T C I ,  where tlie credi- 
bility of the  mother and sister, examine6 as mitxesses for 
the  defendant, was attacked by the  state on account of their 
relationship, the court charged the  jury that i t  was their 
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province to determine it, and i t  was for them to say ml~ether 
these witnesses had testified truly. 

I11 Xctsh's case, 8 Ired., 35,  where the credibility of tila 
mother of the prisoner, who was examined i n  his behalf, 
was attacked on similar grounds, the court charged that the 
law regarded with suspicion thu testimony of near relatit es 
when testifying for each other; that  i t  was the province of 
the  jury to cowider and decide upon the weight of her tes- 
timony. And in the case of t!le fit& v. NcI~ ,  G Jones, 114, 
where the x~itnesses were fellow-jervantr, arld the court be- 
low instructed the jury that the relationship affected tllc 
credit of the  viit~iesses, this court sustained his Honor, ob- 
serving whether that  was cornrnunicated to the jury in tile 
one forin of expression or another, i t  did riot violate the law 
when they were told a t  the same time that  they v;ere to be 
judges of the  extent to which the credit of the witnesses was 
impaired by such relationsl~ip. 

In our case his Honor told the jury '"l~at the witr~ess for 
the defendant, William Lee, is included in  the same bii! ot 
indictment on :L charge of larceny, arid this very fact will 
impair his testimony, and that his t,estilnony should not be 
placed on the same plane or  footing with that of a witness 
of undoubted character who was disinterested." I t  does not 
appear from the  record that  there was any  explanation or. 
qualification of these remarks. I n  giving them thus un- 
qualified to the jury, we think his R o l ~ o r  transgressed the 
limits of his duty and invadod the province of the jury. lye 
think it  was a clear intimation of an  opinion upon the we~ghc 
of the lestimony, and the jury might reasonably have drawn 
from the expressions of his Honor the inference that in his 
opinion they should give more credit to the state's witnesses 
than  to the witness Lee. 

We think his Honor overstepped his limits when he told 
the jury that  the very fact of the zuitness being included in thc 
bill of indictment impaired his testimony. It could not neces- 
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sarily impair  his testirnouy, for if h e  had testified against 
his interest, so far from impair ing tiis testimony, i t  n-onld 
have strengthened it. 

Hold ing  as  m7e do, tha t  his Honor  in his relilarks to the 
jury intimated a n  o l i i n i o ~ ~  upon the weight of the  eviilt~vce, 
thie  court will no t  hesitate to g r a ~ i t  a Ilea tr ial  for sup!) t i n  

irregularity. Rnle v. . J I ) IL~s ,  ~71p)ro. There is error. 
Let this he certified to  the c r i m i i ~ a l  court of New Ran- 

over county, t ha t  furtl irr  ;ircweecling,s mab; b-. ]:a(! accord- 
ing  to  lzw. 

Error.  I'enil-e de noto. 

ISDICTMEST for larceny and receiving tried a t  Julie 
T e r x ,  1881, of WAKE Svperi.jr Court, before Shipp, J. 

The facts necessary to a n  uuderst,anifing of the  exception 
made by the  defendant a re  stated in  the  opinion of  th is  
co~lr t .  T h e  ju ry  returnsd n verilict of g ~ i l t y  of receiving, 
k c . ,  judgment, appeal by dcfcntl:\tit. 

Aitomey Qenerccl, for the  State. 
iUes.sm Bledsoe ck BlecTsoe, for defendant. 
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SMITH, C. J. NO complaint is made of any ruling of the 
court upon the trial, and as the record expressly states, no 
exception taken to the charge given the jury. After the 
rendition of the verdict acquittiug the defendant of the 
larceny imputed in the first count of the indictment and  
convicting him of the ofl'ence of receiving the goods know- 
ing them to have been stolen conlained i n  the second count, 
the motion for a new trial was made upon the ground that  
there was no evidence to support the finding upon the latter, 
and the court should have so directed the jury. 

The rule is well settled in the practice of this state, that  
the omission of the judge to i n ~ t r u c t  the jury upon a point 
or! which if he  had been so requested i t  would have been 
t l ~ e  duty of the judge to advise a ~ i d  direct the jury, cannot 
for the first time be assigned for error in this court;  and it 
woultl seem equally reasonable to require the appellant, i n  
the language of BYNUM, J., delivering the opinion in  State 
v. Caveness, 78 N. C., 454, "before or during the charge and 
before the jury shall be sent out to consider of their verdict, 
to ask for such instruction to the jury, both as to evidence 
improperly admitted and that which has been stated cor- 
rectly, and to declare and explain the law arisir~g thereon. 
Fairness to the judge, as well as the due and orderly admin- 
istration of justice, requires that his attention should be 
called to all errors and omissions i n  stating the evidence be- 
fore it is too late to correct them-that is, before the jury re- 
tire from the box, and certaiuly before the verdict is re- 
turned." The  same proposition is teiterated in  terms not  
very dissimilar in  State v. Austin, 79 N. C., 624, recognizing 
the same rule laid down in Bynum v. Bynum, 11 Ired., 632, 
and approved in Burton v. R. R. Co., N. C., 192. 

But aside from this difficulty in reviewing tllp exception 
as presented, we are clearly of opinion that it has no force, 
and that the case was properly submitted to the jury upon 
both counts. The owner of the goods described in the bill 
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testified tha t  hearing of the  larceny h e  returned to his store 
and  these ar t ides  were missing, the  store having been ea-  
tered about 4 o'clock i n  the  afternoon ; tha t  with andther 11e 
pursued and  arrested the  defendant about one hour and a 
half thereafter, and that  he  had the four shirts which the 
witness identified as his own, " wrapped u p  i n  his coat so as 
not  to be seen a t  all." Another witness, who accompanied 
tlle prosecutor to make the arrest, testified tha t  he  saw the 
defendant passing down the railroad, some two hundred 
yards from the store with the  shlrts under his arm,  " covered 
up all but oile end by hiscoat,^' and tha t  the  arrest was made 
about a half mile from Clayton in  Johnston county, f i x  
miles from the  store. I t  does not appear tlial the  defeuelant 
then made any  explanation of the  nlanner in  which he 

w. 1011 on came into possession, but on his trial and  exarnin')t' 
111s own behalf, he  swore tha t  he met a n  Irishuian, a stranger 
whom h e  had never mct before, who had the articles and of- 
fered h im suceessirely t h e  hat, the  shoes and the shirts;  
tha t  he refused the two forrrLer because he  would not wear a 
wool hat, and did not wear brogan shoes, but  accepted t h e  
shirts because his own was dirty ; tha t  h e  paid nothing and  
was asked nothing for them, and they were given him. 

We think the evidence warranted the  verdict of guilty on 
the  second count, as if  believed it would have justified a 
similar verdict upon the first. T h e  concealment and t h e  
absence of any  explanation of his possession when he was 
arrested, were evidence of the  xienter or guilty knowledge, 
the  weight of which the jury alone were to determine, even 
i f  credit was given to so much of the  def~ndant ' s  testimony 
as  related to the  manner  In which the stolen ar t ides  passed 
in to  his possession. i t  belongs exclusively to the  jury to  
say whether any  and how much of the  tes t imsl~y of a wit- 
ness is entitled to belief. I n  the exercise of this right, n;he!i 
there is  any  evidence, this court will not, interfere. 
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There is no error. Let this be certified to the end that 
"judgment may lss pronounced upon the verdict. 

No error. Affirmed, 

STATE v. E. W. GAYLOED and anotlier. 

Practice-Appeal. 

I .  T o  have the eiyect of vacatilag or suspending a judgment in a crimitial 
nction, a!: appeal must be perfecte(l clr~ring the le~w-whclher by giv- 
ing bond for the costs or procuring a n  order cliqpcnsing with such sc- 
carity. 

2. An appeal will be dismissed an  motion when, in the transcript sent 
up, t,hpre is no record of xny trial, ver~lict  or iudgment, no errors as- 
signed, or statement of t l ~ e  case for appeal, and no appeal boud or 
order dispensing with one. 

(State v. Dim&, 71 N. C., 204, cited and approrecl.) 

INDICTMENT for a misdemeanor, heard at  Fa11 Term, f 8811, 
of BEAUPORT Superior Court, before GiLmer, J. 

Attorney General, for the State. 
No counsel for defendant. 

RUFFIN, J. On the calling of this case, the Attclrrney Gen- 
eral moves the court to dismiss the appeei ; and his motion 
must be allowed. 

In looking to the papers we find that the transcript sent 
UP contains only a copy of the indictment against the de- 
fendants found a t  fall term, 1878, of Beaufort superior court, 
and of an  order made at  spring term, PS81, to the effect 
that whereas "no  statement of the case of appeal is on 
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file in the case, and the solicitor moving to dismiss the ap- 
peal of the defendants, i t  is orderell that the clerk of the 
court transmit to the supreme court a full and complete 
transcript of the record in the case." 

There is no record of any trial, verdict or judgment; no 
errors assigned or statement of the case for appeal ; and DO 

appeal bond, or order dispensing with one. 
To have the effect of racatiug or suspending the judg- 

ment of the court, an appeal must riot only be prayed for, 
but perfected during the term-whether by giving bond 
for the costs or procuring an order dispensing with such 
security. State v. Dixon, 71 N. C., 204. 

If there has been a trial and judgment i n  the case and 
appeal prayed, the court rendering tbe judgment should 
have seen that the appeal was perfected during the term or 
else its serltence executed ; and if for any reason this was 
not done, it was the duty of the court at  Ihe succeeding 
term, or as soon as informed of the failure of its officers to 
execute its sentence, to peremptorily order the same to be 
done. 

But as it is impossible for this court to know the true con- 
dition of the case, i t  is ordered that it be remanded to the 
superior court of Beaufort county, to the end that  the sawe 
may be proceeded with according to law, and that the state 
recover of the defendants the costs of this court. 

Error. Remanded, 
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STATE v. M. R. REAVES. 

Criminal Jurisdiction. 

1. The superior, inferior and criminal conrts have jurisdiction of 5111 of- 
fences, whereof exclusive jurisdiction is given to justices of the prxace, 
if some justicc shall not within sixmonths after their commissioii have 
procecde!l to take cognizance of the same. Act I%!, ch. 210, A n d  if 
the prosecution originated in any  of said conrts before the  cspiration 
of the six olontlrs, objection to the jurisdiction must be taken :IS mat- 
ter  of defence npon plea of not guilty. 

2. Although, on trial of a n  indictment for assault wit11 intent to commit 
rape, the jury find the defendant guilty of the assault only, yet the su- 
perlor conrt having juriisdiction of the offence chargccl, can proceed to  
judgment npon cot~viction of the subordinate misdemeanor. 

(State v. Noore, 82 N. C., 6%; IIooper, Ib., 663 ; Taylor, 83 N. C., 601 ; 
Berry, Ib., 603 ; Slagle, 8'2 N. C . ,  653 : Watts, lb . ,  656 ; Perkins, Ib., 
681, cited and approved.) 

INDICTMENT for assault wit11 intent to commit rape, tried 
at  Spring Term, 1881, of JOHNSTON Superior Court, before 
Gudgcr, J. 

The defendant is charged with an assault and battery up- 
on the body of one Margaret D. Stephenson with intent to 
commit rape, and found guilty of the assault and battery 
only. 

At the trial the court was asked to charge the jury that 
the defendant could not be convicted under the bill of in- 
dictment, unless the intent alleged was shown by the state. 
The  court refused t3 give this directiou, and instructed the 
jury that they could convict of the offence imputed, or of 
the assault only, as the evidence satisfied them. 

To the refusal and to the instruction given the defendant 
excepts. Verdict of guilty, juclgluent, appeal by defendant. 

Attorney General, for the State. 
No counsel for defendant. 
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,S:rrmr, C'. J. After the  rendering of the  verdict. a motion 
in arrest of judgment was submitted on the  ground of a 
want of jurisdiction in the  court over the  minor rnisde- 
m e a r ~ o r  includcd i n  the charge, i t  appearine in  evide~jce 
tha t  the  assault was made within six month3 preceding the 
f nd iug  of the bill, and was not attentled with serious darn- 
age. 'l'he testimony heard by the jury, it is stated, did not 
show that any serious injury had been inflicted upon the 
person of the prosecutrix. 

Tlle restricted original jurisdiction conferred upon the su- 
perior, inferior and  criminal courts over inferior misde- 
meanors by the act of 1879, ch. 02, t3pEninq "crimi:~al jurisdic- 
tion ofjuqticps of the peace," has been enlarged by the  aine:~d- 
atory act of 1831, ell. 210, and  they may now take original 
cognizance " of all offences whereof exclusive jurisdieiion is 
given to justices of the  peace, if sorr: 3 justice of the peeee 
s!lall not within six months after the  cornrnissio:l of the  
offence have proceeded to take oRcial cognizance of the  
same." 

T h e  only objection then which can non- be taken to the  
exercise of original jurisdictiou over offences committed to 
the  cognizance of a justice, is, tha t  the  prosecution origina- 
ted in  the  superior and other specified courts before the ex- 
piratio11 of six months after their perpetration, and this is 
matter of defence upon the trial before the  ju ry  of the plea 
of not guilty. State v. Jfoow, 52 N. C., 859 ; h'late v. Hooper, 
Jb., 663 ; Stale v. Tnylo~, S3 N. C., 601 ; Atate v. Bmy, 10., 603. 

B u t  ive do not interpret the  statute which suspends t h e  
exercise of the a d n ~ i t t e d  jurisdiction over these inferior of- 
fences for a limited period, iil order tha t  they may he brought 
before a justice for a($udicatio:~ and pu:~ishment,  as prohibit- 
i n g  Ille courL from proceeding to judgment  upou a crim- 
inal  charge exclusisrely commiiteil to it, where the  verdict 
acquits of the higher and  convicts of the subordi~late  inclu- 
ded critninal act. Having  ncq~lired cognizance of tlie im- 
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puted crime, the court may proceed to dispose of the subor- 
dinate misdemeanor, of which it could nct have taken juris- 
diction as a distinct sul~stantive ofyence, until after the lapse 
of the spzcified time without judicial action cornrnenced be- 
fore a justice. 

I t  is not a case of denied jurisdiction, but n suspension of 
its exercise in an original proceeding: and in our opinion 
the Iegislation -,vas not intended to arrest further proceed- 
ings when the asurncd jurisdiction was rightful, and neither 
offence is outside of that jurisdiction ultimately. 

There l-13ve been ~evera l  adjudications warranting a ver- 
dict which finds a defcndanb charged with an assault with 
intent to colnllait rape, guilty of an assault only. ,';late v. 
Slaglc, 82 N. C., 6.53 ; Stcite v. IVaLts, Ib.,  656 ; State v. ?c~,kins, 
Ib.;  681. 

There is nothing that we diwover in the bill to sustairr 
the  motion to arrest the judgment. 

There is no error, and this will be certified to thc end 
that the court proceed to judgment. 

No error. Affirmcd 

STATE v. C L A R I C E  and HEBJION, 

L31isdememzor under Revenue Act-J~aisdiction-Penally. 

Oue fails to obtain licer~se to carry 011 a trade, &c., is gr~ilty of 8 
misdemeauor under section 32, scl~eilnle B, of the revenue net of 1SW, 
p~lniellable by fine not exceeding twenty dollars, or irnprisoumctit not 
c s c e e d i ~ ~ g  thirty days; and a penalty uot to exceed twenty dollars is 
also imposcd, to be recoveretl by the she:ifY before a justice (sf the 
prace. A!ld in snch ease t l ~ e  superior corirt has jnrisdictiou of the 
misclcmexnor natler the aat of 1881, ch. 210, (see &ale v. aenacs, rintc, 
553,) but t,l~e pnnisl~r~let!t must not be greater than t l ~ a t  prcsorihcd by 
said section 32. 

(State v. ivoore, S2 N. C.,  G39 ; State 8.  Y'ccylor, S3 N .  C., 601, cited n n ~ l  
approved .) 
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INDICTMENT for amisdemeanor,  tried a t  Spring Term,  1881, 
of UKIOX Superior Court, before Eure, J. 

This indictment m-as found by the g rand  ju ry  of the  su- 
perior court of Union county a t  spring term, 1881, for a 
violation of section 32 of schedule B, of the  act of 1879, 
ch. 70. 

T h e  bill of indictment contained four counts:  
T h e  first charged tha t  tLe defendants, Louise Clarke 

and H a r r y  Rermon,  on the  5th day of March, 1891, un-  
lawfully and wilfully did practice the  profession of elocu- 
tionists without having first paid the  tax, and  without hav- 
i n g  obtained the  license required by law. 

T h e  second count was for exhibiting as elocutionists with- 
out  hhving obtained the license so to do. 

T h e  third charged tha t  they exhibited a s  elocutionists.for 
reward, the  said exliibitiou not having been given for t h e  
promotion of religious, educational or charitable objects, 
and for which exhibition the said defendants were liable to 
pay a tax of five dollars and obtain a license. 

T h e  fourth charged tha t  defendants, without having first 
paid a tax of five dollars and without having obtained a 
license from the sheriff, d id  exhibit  for reward as elocu- 
tionists, &c. 

JVhen tlle case was ca!led for trial, t h e  defendants' tour,- 

sel moved to quash the bill of indictment for want cf juris- 
diction. T h e  motion was sustained by t h e  court and the 
solicitor appealed. 

Attorney Ge~ieral, for the  State. 
NT. A .  14'. Haywood, for defendants. 

ASHE, J. T h e  offence charged in  the indictment is for a vio- 
lation of the  act of 1879, ch. 70, 5 32. T h e  section reads as  
follows: "Every person who shall practice a n y  trade o r  pro- 
fession, or use a n y  franchise taxed by the laws of the  state 
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STATE v. CLASKE. 

of North Carolina, without hiving first paid the tax and 
obtained a license as herein required, shall be deemed guilty 
of a misdemeanor,and shall also forfeit and pay to the state 
a penalty not to exceed twenty dollars a t  the discretion of 
the court, and in default of the payment of such fines, h e  
may be imprisoned for not more than thirty days, a t  the  
discretion of the court, for every day on which he shall 
practice such trade or profession, or use such franchise, ex-  
cept in such cases where the penalty is specially provided 
in this act, wlzich penalty the sheriff of the county in which 
i t  has occurred shall cause to be recovered before any jus- 
tice of the peace of the county." 

The  section is very obscurely expressed, and i t  is difficulh 
to arrive at  the intention of the legislature. It is laid down 
in  Dwarris on Statutes, a s  a maxim of construction, tha t  

the office of interpretation is to bring the sense out of t he  
'words, and not to bring a sense into thern." We have met  
considerable difficulty i n  this case in  doing either, but after 
a careful consideration of the provisions of the section and 
by the application of the established rules of interpretation, 
we think it was the intention of the law-makers to make a 
violation of the provisions of the section a misdemeaaor 
punishable by n fine, uot to exceed twenty dollars, or an 
impri:onment not to exceed thirty days; and in addition 
to that, to impose a penalty, not to exceed twenty dollars 
for every day the trade or profession shall be practiced, or  
the franchise used, which are prohibihed by lam, to be re- 
covered in an action by the sheriff before a justice of the 
peace. This coustruction makes the provisions of the sec- 
tion harmonious, and brings soma sense out of its words. Any 
other construction would lead to an absurdity, without re- 
jecting some parts of the section as surplusage ; as for ex- 
ample, if i t  should be so construed as to make a violation 
of the provisions of the statute a misdemeanor, and leave 
the punishment in the discretion of the court, then the pun- 
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ishrner~t of the  fine and imprisonment ~ o u l d  apply to the  
x t i o n  before the justice for the  penalty ; bnt  it would be 
absurd to hold Ihat a justice of the  peww coulcl pronouuce 
a j u d g m e ~ l t  of imprisonment in  all actlor! for a penalty, for 
imprisonment for debt in  this state is abolished, except In 
edses of fraud. Such a construction then would make It 
necessary to reject as surplusage t h e  provision i n  regard to 
the  impriso:iment. 

But  " i13 the coustrnctiou of a statut?, every part  of i t  
must be viex-ed in  connection with the  whole, so as to make 
a11 its parts harmonious, if practicable, and give a sensible 
a n d  intelligent effect to eatsh. I t  is not to be presumed that 
the legislnture intended a n y  part  of a statute to be without 
meaning." Potter's Dwarris oil Statutes, 144. And " v;ords 
in a statute are never to be coi~struecl as  unineaning and 
surplusage, if a construction can  be legitimately found 
which will give force to and preserve all  the words in the  
act." - v. Reynolds, 1 3  I o m ,  310 ; J l c ~ t  [fb.,.cl E~idge Co. v. 
Giion Ferry, 29 Conn., 210. T h e  provision in the  section 
with regard to the  imprisonrnenb then, can only be pre- 
served by referring i t  to the  misdemeanor. and then it  must 
follow, tha t  as tlie imprisonment cannot exceed thirty day$, 
the  oflence created by the statute is cognixahle before a jus- 
tice of the  peace. 

But for aught  l l ~ a t  appwrs ,  the superior court may have 
jurisdictiot~ of this partic~alar case T h e  act of 1879, ch. 
92, $ 11, is so amended by the act, of 1SS1, ch. 210, as to 
give jurisdiction to the  superior courts of all offences 
whereof exclusive original jurisdiction has been given to 
justices of the  peace, if some justice of t h e  peace shall not, 
within six months after the  commission of the  offence, have 
proceeded to take official cognizance of the  same. And i t  
has b.en decided in the  case of State v. Ploore, 82 N. C., 659, 
tha t  in  indictments for a n  affray, i t  was not necessary to 
aver  in  the bill of indictment tha t  the offence was corn- 
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mitted more than six months before the firiding of the bill, 
and that no justice of the peace had taken oGicial cogni- 
zance thereof; and in Stakv. Taylor, 83 N. C., 601, it is held 
that the time charged in the bill to have been within six 
months before indictment found, furnishes no sufficient 
reason for arresting the judgment, for the averment of the 
time wlieii the act was done, unless essential to its crimi- 
nality, is not traversable. Here, i t  is charged in the bill 
that the offence was committed on the 5th dap of March, 
1581, but as that  is matter Iring in proof, there is no way to 
ascertain the fact, but by a trial before the jury. I t  was 
matter of defence io be proved under the plca of not guilty. 
If no such proof shall be made in this case, the superior 
court may proceed to trial arid judgment. 

But it is urged that the act lSSl  is au ezpost facto law. I t  
is not so. The  legislature has absolut,e control over the 
remedies. I t  rnay atolish courts and create new ones, and 
niay after the conlrnission of the offence authorize a change 
of the venue to another county of the district. Cooley Const. 
Lim., 331 ; 9 Wall., 35. 

The  act of 1SSl would very clearly be unconstitutional, 
if the superior court was authorized to impose a greater 
punishment than that prescribed i n  section 32 of the act of 
1879, but the superior court is restricted to the same limit 
of punishment. 

We are of the opinion the indictment ought not to have 
been quashed, but that the superior court should have been 
allowed to proceed to trial, when the question of jurisdic- 
tion would have been determined by the evidence offered 
in the defence. 

There is error. Let this be certified to the superior court 
of Union county that  further proceedings may be had ac- 
cording to law. 

Error. Reversed. 
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Prosecl~for taxed with Co.sts. 

Whcrc the prowcutor is taxed with the costs of x criminal proc~eding,  it 
~ t x ,  !~eltl, titat cs to the wanl  of prrhlic necea~ity for the  proeec:ltion 
a ~ c l  the malicious motives prornptil~g it, the f i nd ing  of thr coxirt  in 
nhicl: t h e  trial mas had, is conclu4vc ; and it is imtn~tcr ia l  wl~cthcr:the 
jailgment xcninst procecritor be rrndered a t  the inftance of the solici- 
tor or the  judge ez mero m o i ~ i .  Act of 1870, ch. 49. 

(State Y. Lupto*~, 63 N. C . ,  483;  Stnte v. Hodson, 7 1  N. C., 151, cited and 
appror ecl.) 

APPEAL from a judgment of the inferior court, heard a t  
Fall Term, 1881, of WILSON Superior Court, before Xhipp, c7; 

The defendants of record (Adams and Penny) were in-  
dicted in the inferior court of Wilson county upon a. charge 
of larceny, and one Whitley was marked as prosecutor on 
the bill. A jury acquitted the defendants, and t l~ereupon 
the court, finding that  the prosecution was not required by 
the public interest, but that i t  was instituted to subserve the 
private interests of the prosecutor, and to gratify his malice 
t o ~ a r d s  the defendants, who were witnesses against him in 
another court, adjudged tha t  he pay the costs of the prose- 
cution, from which judgment the prosecutor appealed to the 
superior court, where his appeal was dismissed, and  there- 
upon he appealed to this court. 

Attome?/ Gencrnl, for the State. 
dlessw. ilIurray & TVoodard, for appellant. 

RUFFIN, J. AS to the want of public necessity for the 
prosecution and the malicious motives that  prompted it ,  the 
finding of the court i n  which the t,rial was had, is conclu- 
sive upon all parties. The statute cornmils the discretion 
to that tribunal and to no other, and  being a matter of 
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sound discretion,.its exercise cannot be reviewed in any ap-  
pellate court. There being no suggestion of any error of 
law committed in reference to the matter, by the inferior 
court, the dismissal of the prosecutor's appeal in  the supe- 
rior court was correct. 

As to the position taken, that the court could not proceed 
with the matter, and render judgment against the prosecutor 

ofits own motion, but only at  the instanceof the solicitor, we 
do not see the force of 'c .  Depending, as it did, and must nec- 
essarily have done, upon developments made openly in the 
the progress of the cause, the court was possessed of the same 
information wi th  the solicitor, aud was as competent to act 
upon its own information, as in  the case of a contempt com- 
mitted in open court. The cases of the State v. Lupton, 63 
hi. C., 483, and the State v. Hodson, 74 X. C., 151, furnish in-  
stances i n  which similar judgments were rendered against 
the  prosecutors, on the motion of counsel of the acquitted 
defendants, and surely if allowable at the instance of a per- 
son wholly unofficial in his character, i t  must be in  the 
power of the judge himself to act in the premises. 

There is no error. Let this be certified to the superior 
court of Wilson county, to the end that the matter may be 
proceeded with according to lam. 

No error. Affirmed. 

STATE v. ALEXANDER XORRISON. 

Lureeny and Receiving-Wectiolz. 

On trial of an inrlietmcnt for larceny and receivhg, kc., the two counts 
relating to the same trailsactio~l and varied to meet the probable proofs, 
the court will not order the solicitor to elect apon which count he will 
proceed. 

(State v. Eason, 70 N. C., SS; SZute v. Baker, 70 N. C., 630; Statev. Speighf, 
C9 N. C., 72; State v. Jones, 82 N, C., GS5, cited and approved.) 

26 
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ISDICTMEXT for I:?rceny tried a t  Fal i  Term, 1d81, of Ca- 
m r r s u s  Superior Court, before Awry, J. 

T h e  indictment contains two counts-one for t l ~ e  larceny 
of some wheat, and the other for receiving tile same wheat, 
1~11owing it to be stoleu, After the  evicleuce was in ,  the  de- 
fendant's counsel moved the court to require the  solicitor to 
elect upon whicll count he  would proceed, but  his Honor 
refused the motion, and t h e  defelldant excepted, and this 
was t h e  only exception taken for defendant. After verdict 
and judgment agair~st  defendant he  appealed to this court. 

Attorney Geneml, for the State. 
No counsel for defendant. 

REFFIN, J. T h e  common law rule is, that  if a:) indict 
nient  contai i~s  charges distinct in tl~enlselves and  growing 
out of separate transactions, the  prosecutor may be made to 
elect, or the  court may quash. But  hen it appear; tha t  
the  several counts relate to one transaction, varied simply to 
meet the  prdbable proofs, the  court wiil neither quasi] nor 
enforce a n  election. State v. Enson, 70 S. C., 88. 

I n  this case,it is the same wheat whlch is alleged to have 
been stolen, and  to have been received, so that  there can be 
no doubt that  the two counts relate to the  same transaction, 
and tha t  the  charge is diversified only out of a n  abundance 
of' caution, and ill order to be prepared for the  result of t h e  
proofs. 

A t  common lam, a joinder of a count for a uisdemeanor 
(wliich receiving is) with one for a felony, was not permitted, 
because the  defendant's rights, i n  regard to challenging ju- 
rors, differed as to the  two offences-tl~oogh there are some 
old cases, both i n  England and  this state, in wliich i t  was 
done previous to ally statute. 

But  to remove all doubt about it, statutes were passed as 
well there as  here, allowing s u c l ~  a joinder to be made, not- 
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withstanding the discrepancy as to the grade of the two of- 
fences. Their statute (24 and 25 Vict., c. 96,) is fuller than 
ours, and i n  terms provides tlint in case of such a, joinder of 
the two coi~nts, " the proseculor shall not be put to a n  elec- 
tion." Our3 cor~tains no such provision, but ever since the 
day of its adoption lins been construed to mean the same 
thing.  

I n  the case of the State v. Boker, 70 N. C., 530. it  is said 
that under a n  indictment containing two counts, one for 
larceny and the other for receiving stolen goods, the jury 
may b r h g  in a general verdict of guilty, and in discussing 
tlie queslion, P ~ a n s o x ,  C. J., adn~ i t s  that i t  cocld not be done 
a t  cornrnoti law, and bases his decision wholly on the statute, 
and cites the case of State v. A"'eigltt, 60 N. C., '12: zts authority 
for the position. 

I n  the case of the State v. Jones, 83 N. C., 685, the point 
mtis made, that  c? joinder of the ttwo counts would no longer 
I)e allowed, now that t!le censtitution imposes upon all per- 
sons convicted of iufamous offences, a disqualification for 
office and the right of suffrage, thereby, as it was said, crea- 
ting a difference i n  the mode of punishment between the 
two oEenres. But this court held that  the disqualification 
mas the eifect, but no part of the sentence deuounced by the 
!aw, and the sentence being now, as i t  was before the adop- 
tion of that article i n  the constitution, there was no detrac- 
tion from the r ight  of the state to have both counts in the 
same indictment, a i d  to try under both before the same 
jury. 

Conceding that at, common law a joinder of the two 
counts would not be a l l o n ~ d ,  i t  is too late now after the re- 
peated decisious upon the point, and all pointing in the 
same direction, to revive the question as to the effect of the 
.statute. 

There is no error. Let this be certified to the superior 
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court of Cabarrus c o ~ ~ n t y ,  to the end that, the mattes may 
be proceeded with according to latv. 

No error. Afirmed.  

CRIMISAL ACTION heard on nppe31 at Spring Term,  I8S1. 
of STASLY Superior Court, before EILW, J; 

The  charge against the defendant is that  of trespassing 
upon lands after being forbidden t o  e1:ter by the owner 
thereof. Bat. Rev., ch. 32, 5 116. T h e  prosecutiois began 
in  a justice's court, and  the only excdptiou is as to t h e  SUE- 
ciency of the warrant upon which the defendant was a r -  
rected and tried. After setting out the  offewe charged, t h e  
warrant concludes, " contrary to law, and against t h e  pears 
and  diguity of the state." I n  the  superior court, after a yer- 
dlct of guilty the defendant moved i n  arrest of judgment.  
on the  ground that the  warrant s l~ould  have concluded 
clgi~irtat tke sfatttfe, but  the court overruletl the  motion and 

judgment, from wl~ich  the defendant appealecl. 

dttomeg Gcneral, for the  State. 
Jfess~s. J. A. Loelchart and  5: J. Pemberio~t, for defendant. 

RVFFIS, J. I t  is the  well established Inw of this 5tate: 
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that every indictment which is founded on a statute must 
conclude against the statute, otherwise i t  is at  common law, 
and if the offence be not punishable by that law, there can 
be no judgment against the accused. 

This is no mere arbitrary rule to be dispensed with a t  
the will of the courts, but is founded upon the soundest 
reasoning and a due  regard for the safety of the party to be 
tried. I t  is intended to give him notice of the law against 
which i t  is alleged he has offended. There is no other 
means established by law through which this intelligence 
can certainly be conveyed to him, important as'it may be, 
to enable him to prepare for his defence. 

T$'e cannot sympathize with that disposition, which seems 
to be growing, to dispense with the strlct requirements of 
the l aw  i n  the courts of justices of the peace, because of 
their supposed want of professional learaing and skill. To  
do so, is to admit that such requigements are purely tech- 
nical, and intended only to catch the unlearned and un -  
skillful; whereas there is not one of them that is not sensi- 
ble, and which may not a t  some titne be needed to help the 
innocent And very certain i t  is, that the greater the 
hazard to the party accused, growing out of the lack of 
legal learning on the part of the tribunal wh:ch tries hiw,  
the more exacting should the law be in its demands for 
pwcisic~rl arid certainty iu  the mode of proceeding. I t  is 
due d i k e  to the dignity of the law, and the security of the 
accused. 

The case of the State v. Luthefa, '77 N. C., 492, is the last of 
many, i n  which the omicsion of the conclusion " against 
the f ~ r m  of the statute " has been held to be a fatal defect 
in an  indictment, and in that case i t  was made to apply to 
the warrant of a justice of the peace. 

The eff'ect of the warrant against the present defendant 
mas actually to mislead him, as its conclusion "contrary to 
law," if i t  means anything, would mast naturally be taken 
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- 
STATE v. WHITAKBR. 

to refer to the common law, by which law the offence was 
not punishable, and therefore the judgment should have 
been arrested. 

Error. Reversed and judgment arrestd.  

STATE v. SOLOJION WplHITAIiEE. 

' I k  omijsicn of the wort?;, '' L I L ~ I I R I V ~ L I ~ I ~  at117 wilfu~ly," it1 a jllitice':. 
warrant charging the d( , fendant  with a violation of the act in rel"ercnce 
to  entering on land of auother after being forbidden, is n fatal defect, 

(State v. S~'mpson, 73 X. C 269 ; Stale v.  P M O ~ Y ,  51 W. C , 5-18, citec? 
and appproved.) 

?VABRANT for trespass on land heard on appeal at  Fal l  
Tcrm, 1881, of HENDEBSO?U. Scpwior Cocrt, before i l l c K g i ~ ,  2 

This was a criminal actiorl against tbe defenda~:t, tried 
before a justice of the peace in the conrlhy of Hendersor!, 
upon the following warrant: "Information having been 
tnade to me, the un2ersigned justice of the peace for said 
county, by the oath of James Bowen, setting forth that some 
time during the month of March, 1889, in this county, 
Solomon Whitaker entered 011 his premises without a license 
therefor, after being forbidden by the said James 13omcn sc 
to enter, against the laws of the state, contrary to the form 
of the statutes i n  such cases made and provided, md a g ~ i n s t  
the p a c e  and diguity of the stat:,: This is therefore to com- 
n3and you to arrest the said So1o:non Wl~itakes if to be foun? 
in your county, and bring him before rne or some other 
justice of said county to ans\\er the said charge, and bs 
farther dealt with as the law directs," &c. 
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The defendant was found guilty by the justice and sen- 
tenced to pay a fine, from which he appealed to the superior 
court, where at  fall term, 1881, he was found guilty by a 
jury, and the judgment thereon was arrested by the court, 
from which the solicitor for the state appealed. 

Atiomey General, for the State. 
d l r .  J. J. Osborne, for defendant. 

ASHE, J. There is no bill of exceptions or statement of 
the case, as there sllould be, sent with the transcript, but in 
looking into the record we presume the judgment was ar- 
rested, upon the ground of a defect in the warrant, in not 
charging the act to have been sinlnzofully and wil,FuELy done. 
The act under which the defendant was warranted, rcads: 
" No person, after being forbidden to do so, shall enter on 
the premises of another without a license therefor; and if 
any person after being thus forbidden shall so enter, he shall 
be guilty of a misdemeanor." Bat. Rev., ch. 32, $116. 

As a general rule, i t  is sufficient in draughting bills of 
indictment ncder statutes, to follow the very words of the 
statute, but there are some exceptions to this rule, as for in- 
stance, where the legislature by inadvertence has omitted 
words which are necessary to constitute a criminal offence. 
In  such a case, it  is proper that the words should be sup- 
plied by construction in order to ex!)ress the meaning of the 
act. ,State v. Si7npson, 73 N. C., 269. The indictment in 
that case was for a violation of the provisions of section 95, 
chapter 32 of Battle's Revisal, which made i t  a misdemeanor 
for any one to kill or abuse live stock i n  an enclosure, not 
sur~ounded by a lawful fence, and the words unlawfully and 
suilfully are omitted in the act, and Chief Justice PEAHSOX in 
speaking for the court, says: "It is apparent from the na- 
ture of things that these words (the literal words) are too 
broad and go beyond the meaning of the law-makers, The 
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statute by necessary construction must be qualified by the 
addition of the words unlawfully and wilfully." Common 
sense, he says, forbids the idca that it was the intention of 
tile legislature to send to jail every person who by accident 
kills his neighbor's cow by his permission. So in  the case 
of State v. Parlxr, 81 N. C., 648, which was an jndicllnent 
under the same section, the court commented upon and ap- 
proved the decision in  Simpson's ease, and Mr. Justice DXL- 
LARD, in  delivering the opinion said: ' T h e  abuse charged 
on the defendant may have been the result of carelessness 
or accident, without any assent or guilty participation of 
the nlind of the defendant therein, and if so, the case is not 
one designed by the act to be punished. And we hold, 
therefore, in  order to limit properly the general word., of 
the statute, i t  is necessary to allcge in  the bill, the i r~jury or 
abuse as done uniaw£ully and wilfully, or by some equiva- 
Ien t words." 

The  reasons assigned by the court in these cases for the 
construction of the section, so as to make i t  necessary in  M 
bill of indictment for a violation of its provisior~s to charge 
the act to lmve been done u~zlaz~ully and wilfully, applies with 
equal if not greater force to indictments under sectioa 116, 
for the conclusion that tile omission of those words in that  
section was through inadvertence on the part of the !egis- 
lature, is strongly supported by the fact that in the very next 
paragraph of the same section (a part of the same act of 
1866, ch. 60,) it is provided, that, if any person not being the 
present owner or bonajde claimant of such premises, shall wil- 
fully and unlawfully enter., &c. If it w ~ s  not an inadvertent 
amission, we can see no reason for making the distinction. 
Bu t  the application of the coustruction to section 116 (act 
1866, ch. 60,) is further supported by tlle title of the act, 
which is, " An act to prevent wilful trespasses to land and 
stealing any kind of property therefrom." I t  is true the 
title is no part of the act, and is usually an  unsafe guide in  
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STATE v. TYLER. 

ascertaining the scope and purport of an act, but " when 
the mind labors to discover the design of the law-makers, 
everything which can aid thisobject may be resorted to, and 
even the titie of the act, in such case, may receive a due 
shard of consideration." United States r. Fisher. 2 Cranch. 
386 ; Potter's Dwarris on Statutes, 103. Giving then to the 
title of the act a due share of consideration in  its construc- 
tion, we car: come to no other conclusion, than that i t  was 
the intention of the legislature to embrace in i t  only such 
persons as may unlawfully and wilfully violate its provis- 
ions. This is the construction which has been alnnost nni- 
formally given to the act by the prosecuting officers of the 
state ; for in almost every case in which appeals have come 
to this court from judgments in i n d i c t ~ ~ ~ e n t s  under the two 
sections above cited, the offences have been charged to be 
done unlawfidly and wilfully. See the cases of State v. Ilill, 
State v. Allen, State v. Painter, arid some others. 

There is no error. The  judgment must be arrested. 
No error. Affirmed. 

STATE v. WILLIA3I TYLER and  other^. 

La~ce.lz y-Receivinp- Accessories- Costs- Appeal. 

1. All felonious stealing being now reduced by statute (Bat. Rev., ch. 
33, 5 2.5,) to the grade of petit l;~rceny, that offence 110 longer xdmits 
of accessories. 

2. A rzccivcr of stolen goods not being a11 accessory after the fact in the 
prwent col~ditiou of o~ l r  law, the solicitor is not entitlet1 under  the act 
of 1873-'-1, ch. 170, to a fee of ten dollars r ~ p o i ~  his conviction. 

3. Where, 11pon application of the defendant to rctax the costa, the so- 
licitor's fecj is retlucetl from ten doIlars to four, the solicitor hi~s no 
riglit to appeal, the state having 110 interegt in the result. 

State v. Gmfl; 1 l iu rp l~ . ,  270 ; State v. Gaston, 73 N. C. ,  93, cited and 
approved.) 



578 I N  THE SCPREME COURT. 

INDICTMEST for larceny, tried a t  1Iay Term,  lSS1, of NEW 
! d a s o r ~ ~  Criminal Court, befora Mearcs, 

T h e  question in  this cale is one of cojts arisiug betweeii 
the  solicitor for the  state and the defendants who mere in- 
dicted in  two counts, one for larceny and the  other for re- 
ceiving stolen goods. There was a general verdict of guilty, 
and  judgnlent was suspended upon p a y a e n t  of costs. After 
the  verdict, the clerk of the  court, a t  the  suggestion of the 
solicitor, taxed a fee of ten dollars for the  solicitor against 
each defendant. T h e  der'endauts then moved to re-tax the 
bill of costs on tlle groand that the  solicitor was only enti- 
tled to a tax fee of four dollars for eac11 defendant. T h e  
solicitor insisted he  was entitled to a tax fee of ten (loilars 
under  the  act of 1873-'74, ch, 170, where a defentlant is 
conr.icted on an indictment contzining a count for receiving 
stolen goods, but the  court sustained the motion to re-tax 
a n d  gave juclglnent accordingly, from which the solicitor 
appealed. 

Tile Attorney General submitted t!ie ease for the solicitor 
i n  this court, and asked for a construction of the  act. 

ASIIE, J. AS this is a question of costs tha t  may arise 
again on some of the  circuits, we proceed to coi~sider it, 
~ i t l i o u t  conceding the right of the  solicitor to appeal i : ~  
such a case, and witliout regarding tile maxi -n ,  " l e z :  no,! 
crlrrtl de vzini?ais." We are of the opinion the costs in re- 
-pect to the  fees of the  solicitor were [,roperly taxed u.nder 
the  ruling of his Honor. He  is o ~ r l y  entitled to a fee of 
four rl'3llars for each of the defendants. T h e  appellaqt ir- 
si>ts t ! ~ a t  under the  first section of chapter 1713, of the acts 
of 1573-'74, lie is cntitied by a proper coiistr!rction of that 
act, to a fee of ten dollars from each deferrdant. T h e  section 
decldres " t h a t  the solicitors for tho state, i n  addition to the 
general colnperlsation allowed them, shall receive the fol- 



OCTOBER TERM, 1881. 571 

lowing fees and no other, namely: For every conviction 
upon an indictment which they l n a j  prosecute for a capital 
crime, twenty dollars; perjury, forgery, * * * misde- 
uieanors of accessories after the fact to felonies, in each of 
the above cases, ten dollars ; for fraads, maims, deceits and 
cscapes, five dollars; foi all other offences, four dollars." 

Receiving stolen goods is no where mentioned in that 
part of the act prescribing a fee of tell dollars, unless i t  is 
embraced in  the class of oflences described by the terms. 
" misdemeanors of accessories afte: the fact to feloaies " I f  
so, then the solicitor is entitled to a fee of ten dollars for 
every conviction for such nu offence. But the question 
arises, is a receiver of stolen goods an accessory after tbe 
fact? Gy section 25, chapter 32 of Battle's Revisal, all dis- 
tinction between petit larceuy and grand larceny, where the 
same ha th  now the  benefit of clergy, is abolished, atid the 
oflence of felonious stealing, where no other punishment 
sllall be specificaily prescribed therefor by statute, shall be 
punished as petit larceny is. And the construction put by 
this court upon that  act is, that  grand Isreeny is thereby re- 
duced to the grade of petit larceny; but i n  petit larceny 
there are  no accessories; all are principals. 8 t d e  v. Gnston, 
73 N. C., 93. 

TVc thilllc i t  is evident the legislature did not intend to 
ernbrace receivers of stolen goods in  the words, " misde- 
meanors of accessories after the fac:t ;" for ,by section 53, 
chapter 32 of Battle's Revisal, the offence of being au ac- 
cessory after tbe fact to any felony is declared to be n mis- 
demeanor, and the act goes on to prwcribe in thc szme sec- 
tion how they are to  be prosecuted. This act very clearly 
had reference to such persons :IS were accessories a t  common 
law, such for instance as conmaled or hashored a felon, sup- 
plied him with money, a horse, or 3 t l i ~ r  necessaries in order 
to enable him to escape, or furnished him with instruments 
to break prison a.ud effect his escape. And aq proof that  
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the legislature did  not consider receivers of stolen goods as 
colnprchended i n  this class of offenders, express provision 
Is made for their prosecution, i n  the subsequent section 55 
of the  same chapter. 

But  there is another view of this question. Reckvcrs  of 
stolen goods were not accessories after tile fact a t  common 
law. T h e  receipt of' stolen goods a t  common l aw  was a dis- 
t inct nnisdemeallor punishable by fine and imprjaonment. 
Archbold Cr. Law, 10; 1 Hale  P. C., 619, 620. 42( ceivers 
were made accessories after the  fact i n  E:iglnnd, firsl lay t h e  
atatutc of 3 and 4, W. & M., and afterwards by t h ~  statute 3 of 
Xxrv, of which last statute our act of 1797 is a copy, anti ex. 
p r e ~ s l y  provided tha t  "  receiver.^ of stolen goods sltoll be .faten ni; 

accrsswies a f k ~  the fact ;" and  this act was in  full force rnrl~en 
Gmff's case (1 Mur.,  270) wns decided, and  receivers held t9 
be aaccessories. B u t  when the act of 1791 (Rev. Stat,, c l ~ .  
34, 5 54,) was brought forwerd into the  Revised Code (ch. 
34, 5 56,) the  words "such person or persons shall Dc f c ( l , e t ~  

and received as accessories to such felon$ " were omitted. Thus 
i t  will be seen tha t  since the adoption of the  Revised ('ode9 
receivers of stolen goods are  n o  longer to be taken as acces- 
soric..: after the  fact, b u t  are  left in tha t  respect as  they stood 
a t  comrrlon law. 

O L I ~  canclusion is that  the solicitor is only entitled u u d e r  
t h e  act of 1873-'74 to a four dollar tax fee upor, t h e  cou- 
viction of a defendant for receiving stolen goods k1iov;ing 
illem to be stolen. But as the  state has no rigllt to npl,eal 

this case and has 110 interest i n  tlie question, the  case is 
dismissed. 

E'ER CTJRLAY. Appeal dismissed. 
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STATE v. WILLIAX LLOYD* 

1. To constitote thc offence of forcible trespass. t l w e  mist be nctu,16 
demonstration of force in excess of a bare civil trespase, a? ~yi th  :~ruls ,  
o r  a mnltitnde of nttrndants, so 115 to ewate  or malie i r n m i n c ~ ~ t  n L'rp.tcli 
of the peace,---tpprming State v, Conanglon, 70 N. C., 71. 

2.  TThetlier the g e ~ ~ e r a l  doctrine, that ownerh ip  of land boiri~~lecl upon 
a 11ighw.ly g i r i ~ q  the owner the  right t o  t i l e  soil to the center of tiit 
way, applies En the s t rmts  of :t city--Que?e 

(State v. Coirington, 73 N. C., 71 ; Sfotp v. B l d 3 9 i 1 ,  83 ?a C.. (30, dteri 
aud approled.)  

~ D I C ' T M E N T  for forcible trespass tried at J u n e  Term, 1881. 
of WAKE Superior Court, before S'hipp, J. 

The  defeudant was charged with having forcibly and with 
a strong hand ': entered the premises of m e  P. L Spencer, 
and  there remaining for one h o w  in  the public road in  
front of the house of said Spencer, using profane and ~nen '  
acing language towards tlim in the  hearing of his wife and  
daughter, against the will of said Spencer, and refusing to 
leave when ordered so to  do, the said Spencer being present 
and forbidding him so to enter,'' kc .  

The  evidence in  the  case is substantially as folEows: The  
prosecutor, Spencer, was in possession of a house oncl lot i n  the 
city oj Rdeigh. Being so in  possession and at home wi th  hie 
family on the day i n  question, the defendant, between whom 
and  himself there had been bad blood for some tinwe, drove 
u p  in a wagon irnrn~diately opposite t,he gate and called, 
when he  went out to thegate  where he found Ohe defendant 
still sitting i n  the wagon in the middle of the road a fend 
yards from the gate. The  drfendant asked a question i l ~  
reference to the subject of Lkeir differences, to which he  mad6 
a reply. Whereupon the defendant cursed him and called 
h im a liar, and  charged him with er~deavori t~p to cheat hie 



,594 IN THE SUPREME COURT. 

step daughter out of her property. I-Ieari~ig the noise the 
wife of the pro:ccutor came cut to the gate, \vhen lie orderefl 
the defci~di?nt to leave, to which h e  replied that lie would 
Ieave wile11 he got ready, a n d  called the prosecutor :: 

-'tlatnned rws~al." The  p:osecutor7s wife then told him to 
leave, wheu he ngain said hc would leave when he got ready, 
a l ~ d  c o n ~ i n u d  to use insulting, violent and menacing Ian- 
yu8ge. T11c prosecutor finally told defendelit to leave or 
else he w;ould gel 11is gut1 l'rorn the house and  shoot him, i n  
reply to which he dared the prosecutor to c o n ~ e  into the road, 
%vllicll however he did riot do. After remaining some ten 
tor fifteen minutes the defendant drove off. The wife of the 
prosecutor testified that  she 1)reventeil her husband from 
getting his gun and going into khe street to defendant, 

Verdict of guilty, judgment, appeal by  defendtint. 

Attorney Geneml, for the State. 
XT. T. 12. Yurnell, for the defendant. 

RUFFIS, J. There seems l o  GS to be several diaRculties ~ J I  

tile way of the state's znnintaining this prosecution. Con- 
ceding i t  to beFtrue generally, that the ownership of land 

C 
?~ouncicd upon a highway carries with i t  the ownership of 
the soil to tile center of the way, and that  the law, r ~ o t h i ~ ~ g  
else appearing, will presume the one right from the other, 
5ve are still not entirely clear that the doctrine applies a t  a!\ 
to the streets of A city, in which not only has the public f;,r 
so long a time erljoyed the right of travel, bgt the city it- 
self, the right to dig and construct sewers, lay pipe, a n d  the 
likv, thus appropriating to its use the lmzd as d i s t i n g ~ i s b ~ r l  
from an easement. And supposing that the principle would 
ordinarily embrace persons ownirlg lands lying in :I city 
and bounded by the streets, we are not sure that  we ought 
so allow the presumption to prevail ,againsl a defendant i n  
an  indictment, when the only description given, in  the case, 
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of the  possessiot~ of the proswator,  is the  above st:ttement 
" tha t  h e  was in  possesion of :i horise 2nd lot i n  tl:e c.it.y of 
Raleigh, and  occupied the same wit11 his family," without a 
word of ex!-)lanat,io~i :IS to the sit:~ation of the  I~ouse, or  the  
character of liis possession. These noints 11ome\-?r we (30 not 
decide, a s  there is another wl~ ich  in  our opinion disposes of 
the rase. 

As has been repeatedly decided i u  this court, to constitute 
the  oEence of forcible trespass, there must  I J ~  such force 
used as to exceed a bare civil trespass. There  must be 811 

iictual demonstration of fori~e, as with arms, or n multi tude 
of attendants, so as to create or mnke i l n ~ n l n e n t  a breach of 
the  peace. Stnte v. C'ovington. 70 X. C., 71, and  the cases 
there cited. After a careful exarninstion of all  the  cases i n  
our own state reports, and others, we have not found a sin- 
gle case i n  which the  w e  of words lio~vever violent,, insult- 
lng, a n d  menacing they may have been, has been held 5ofi-i- 
cient to complete the  offence, unless a c c o m p ~ i e d  by some 

~ display of weaporls, unusual numbers, or other outivnrrl 
s i g ~ l  of force; wliile o n  the  other halid, we meet with several 
cautions frotn judges of the  highest repute, against the grom- 
ing  tendency to initgnify civil trespasses into public wrongs 

We cannot do  belter than refer to the  opi i~iou delivered 

I Ly Judge B r s m  in  Covington's case just cited. I n  a few 
words i t  covers the  whole ground-stating the  law and  sup-  
porting i t  by just  reasoning. In the conclusion of i t  he 

I sags, the law does not allow its a id  to be invoked by indict- 
ment,  for rudeness of Innguage, or even slight dernonstra- 
tions of force, against which ordinary firrnuess will be a 

- 

sufficient protection. 
I n  the, case of this clefendznt, there was not a show of 

force, either actual or intended. Without leaving 11 is wagon, 
standing in  t h e  middle of the street, he eqgaged i n  a mere 
war of words with the prosecutor, and nothing more. 

T h e  case of State v. Hinson, 83 N. C., 64Q, nlore nearly 
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resembles the  present case than  a n y  to be found i n  our  re- 
ports, and that, a s  I learn from my associate~, turned upon 
the  facl that the defendant, cirnzetl, rode w i th  great rudetiess 
into the  yard ancl up  to the door of prosecutrix who was 
alone, mid though ordered to leare,  refused to do so, bu t  
continued to curse and insult  her until she threatened to 
call for assistance. I t  was considered that  the act of riding 
into t!le r c r d  was under  the  circumstances such a show of 
force as wnrrautef! the  conviction, especially as i t  was proved 
by h e r  very threat to call for assistance tha t  she was p u t  in 
actual fear. Here, there was no  force used, and  nothing 
said or done which ought  to have intimidated a inan o f  
ordinary firmness. Judgment  reversed and tenire cle wovo. 

Error,  Reversed. 

STA'I'E v. I'E'I'ER L. NOLAND. 

Comments of Counsel-Neze Trial. 

Where counsel in  addressing the court upon a nlotion for a mistrial on 
the grorll~il of allcgecl fraud in selecting the jary, said, that two  of the 
furors had gone into the bos " with souls blaclrened with perjury and  
bribery," &c., in the presellce and heal4ng of the jury t lml  impaneled, 
the oppo-ir~q co~msel objecting, ancl persisted in lhe use of abusive 
langwqe towards the jurors daring the trial, without lar>inq stopped b y  
the c o ~ u t ;  Held to  constitute ground for a new trial. After such 
errors are committed it1 the coxlnct of x c mse as w e  set out in thie 
case, tlwg cannot be enred by the judge i n  his charge to tile jllry. 

INDICT~ENT agaillst the  prisoner and  others for rape, tried 
at Fal l  Term, 1881, of HAYWOOD Superior Court, before 
LTfcKOy, J 

TTerdict of guilty, judgment,  appeal by prisoner. 
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Af!orney General and iPb. Ered. C. Fisher, for the State. 
Jl'rss~s. George A. iS1mford and Bende, Busbee & Busbee, for 

the p~isoncr. 

R V ~ ~ r x ,  .J. The prisoner with two other persons was 
charged with having committed a rape upon the person of 
one Margaret L. Rogers. I n  consequence of a relationship cx- 
isting between one of the parties charged and hin~self, the so- 
licitor of the district at  iiis own request was relieved of the 
du t r  of conducting the prosecution, and two other gentlemen 
cf the profession wereappointed for that purpose by the court. 
The trial resulted in  a verdict of guilty as to the prisoner 
No1:inci only, and after judgment pronounced he appealed 
to this court. Of the several matters assigned as errors in  
his behalf, i t  is necessary that we should consider but one, 
and as regards that one, a brief statement of facts will 
snfice. 

The trial extended through several days, and on the third 
day, the counsel who represented the state made a motion 
to withdraw a juror and make a mistrial, on the ground 
that fraud had been practiced in  organizing the jury, and in 
support of the motion read i n  the hearing of the jury (then 
impaneled) the aEdavits of a brother of the prosecutrix, 
and one Hayner. These affidavits in substance set forth 
that the affiants were informed and believed that two of the 
jurors (John James and J. W. Milliner) were related to the 
prisoners, arid yet when interrogated in regard thereto, had 
disclaimed the relationship in order that they might be 
taken on the jury, a i ~ d  thus have the opportunity to acquit 
the accused ; and also that the juror, James, when asked by 
the state's counsel, had denied having formed and expressed 
an opinion that the prisoners mere not guilty, when in fact 
he had done so, and as affiants were informed and believed, 
had declared that he had come to the court house at  the in- 
stance of their friends, and for no other purpose than to get 

37 
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on the jury ;  and that tile juror, Milliner, had as they were 
informed and believed, agreed with the friends of the ac- 
cused to acquit t h e ~ n ,  and bad been instructed what argu- 
nlents to use, so as to inform his fellow-jurors. 

I n  arguing the motion, the state's counsel, i n  the presence 
and hearing of the whole jury, charged the two jurors named 
with having perjured themselves, and wit11 having corrupt- 
ly gotten upon the jury with a view to acquit the parties 
accuscd. The counsel for the prisoners cor~stantly protested 
against the readirig of the affidavits and the speeches of the 
counsel in the hearing of the jury, and disclaimed for them- 
selves and the accused all knowledge of any fraud or corrupt 
practice in selecting the jury. 

The court declined to allow the motion on the ground 
the a f i d a ~ i t s  did not directly connect the prisoners with the 
a!legtd frn?xdulent conduct and practices of the jurors, and 
were based, not upon the actual knowledge of the parties 
m a k i n g  thern, but upon information derived from others. 

On the day following, the state's counsel renewed tlre mo- 
tion for a mistrial, offering in  the hearing of the jury the 
same affidavit ot' the brother of the prosecutrix, as before, 
except that it was so amended as to charge that  the juror 
James had not only formed and expressed the opinion the 
p r i so~~er s  mere innocent, but as affiant was informed and 
believed had been diligent in his efforts to influence the 
minds of others, and induce them to adopt the same opinion ; 
and further, that witnesses whose evidence was material for 
the state were kept back by the prisoners or their friends, 
and amoi~gst them one Scott, who had not only beell sub- 
penred, but unsuccessfully searched for under a capias. The 
affidavit of one Cngle was also read, set t i t~g forth that he 
had heard some one (but whom he did not know) say, that 
the juror James had declared that he would not believe the 
evidence of the prosecutrix, even if she swore to it until she 
grew as black as his hat, 
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In  arguing the motion the second time, the case states 
that the counsel far the proseention were more irnpassioneci 
i n  their utterances, and abusive of the jury,  than on the pre- 
vious day, and that anlongst other things i t  was said by 
them, that the jurors, James and Milliner, " had gone into 
the jury box with souls blackened with perjury and bribery, 
and that all hell ceulcl not change their minds;" and this in 
the presence and hearing of the entire jury. 

111 opening the closing address to the jury, one of the 
counsel reprzse~t ing  the state said to them, that  he  desired 
to offer them so:ne reawns why the prosecutrix shsuId be 
believed, in spite of the fact that one of their body had de- 
clared that  he would not c r e d ~ t  her statement, if sworn to 
until she Jms as black as his ha t ;  and during the progress 
of his r e m ~ r k s  he approached the jury box and stepped 
upon the loot of the juror James, saying to him "I  beg 
your pardon, I only wanted to make you up  "--the juror, as 
the case states, not only being awake, but demeaning him- 
self in  a manner altogether proper. 

It is uot possible that the law can give its sanction to a 
proceeding conducted with so little regard to regularity and 
dccorum, as was the trial of tlze prisoner i n  this case. 
Xeitlzer will i t  permit a verdict to stand and the sentence 
under i t  to  be executed, which has beell reudered under 
such stress of force and dictation as was brought to bear 
upon two of tlie twelve jurors employed, and especially upon 
tlie juror James. 

To secure for the administration of the law that  general 
respect and confidence, wl~icli it is of the highest public in- 
terest i t  sholald enjoy, i t  is absolutely essential that  the busi- 
ness of the courts should be conclurted with becoming 
gravity and dignity ; that their judgments should be seen 
to be temperately consitleied and impartially delivered; 
and above all, that the verdict of the juries concerned should 
be known to be the result of serious convictions after dis- 
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passionate and free deliberations. Appreciating tbis great 
necessity, extending alike to the public interests and the in -  
dividual security, our courts have been constant ill t!lc pur- 
pose to protect the juries of the country from the approach 
of every circumstance which might tend unnecessari!y to 
excite their minds 01. illflame their prejudices. And if so, 
laow nluch more important is i t  to preserve f ~ r  them a free- 
dom of thought and a n  independelm of action. The treat- 
ment of the juror assailed was altogether without excuse, 
and happily, without a parallel in  the history of our courts, 
and it  was a grave error in the presiding j~lrlge to have al- 
lowed it. Its efi'ect must have been to fill the j~aror's mind 
wit11 resentment or s ~ b d u e  bi1n with moral fear, and in  
either event, he mas disqualified as a juror i n  the cause, 
since he could no 1or:ger be capable of giving it  ar: unim- 
passioned or a just consideration. The error consists i n  al- 
lowing such a course of coiicluct to be pursued and  so long 
persisted in. After its commission under the circumstances 
i t  adui t ted of no cure by anything that could be said i n  
the  charge. The  subjectioil of the mind of the jaror, his 
loss of self-respect, and his apprehension of respolxibility 
to public opinion, couic: not be relieved. The  prisoner is 
entitled to a trial by another jury, because he  has not bee!] 
fairly tried by twelve independent, competent, jurors. 

This opinion must be certified to the superior court of 
Haywood county to the end that  a cenire de nmo may be 
awarded by the court. 

Error. T'cnire cie nova 



STATE v. RICHARD MORGAN. 

Indictment-Murder. 

INDICTMENT for murder, tried a t  FalI Term, 1881, of 
WAKE Superior Court, before Sl~ipp, J. 

The Indickitient upon which the prisoncr was tried is as 
follows : " The jurors far the state upon their oath present 
that Richard Morgan, in Wake county, on the third day of 
January, 1881, felonioilsly, wilfully and of his malice afore- 
thought, did discharge a gun loaded with gun powder and 
leatleu bullets, against the rigbt side of the head, a little 
above ihe ear of one Berry Bun&, inflicting a wound which 
produced instant death. And so the jurors for the state 
up011 their oath do say, that  the said Richard Morgan, the 
said Berry Bunch in manner and form aforesaid, and by 
the aforesaid means feloniously, wilfully and of his malice 
aforethought, did kill and murder, against the peace and 
dignity of the state." 

The  prisoner was found guilty by the jury, and sentence 
of death pronounced by the court, from which judgment 
the prisoner appealed. 

Aitomey General and A. M. Lezois, for the State, 
Messrs. D. Q. Fowle, Bledsoe & Bledsoe and R. G. Lewis, for 

the prisoner. 

ASHE, J. On tlae trial the prisoner's counsel took several 

It is an inclispensable requisite to an  indictment for rnl~rder by a stroke 
or blcw, tli:tt it should a l l e ~ e  the infliction of a mortal wound, eE which 
t h e  decease~l died. 

(Sdate v. Baker, 1 Jones, 267; State v. Noses, $2 Dev., 482, cited 2nd ap- 
proved.) 

OCTOBER TERM, 1581. 58 1 
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exceptions to the ruling of t he  court in excluding evidence 
offered by the prisoner, all of wliicl~ were untenable. 

Certain special illstructions were asked by the prisoner's 
counsel to be given to the jury, which were either properly 
refused or substantially given by the court as prayed for. 

There was no error in the ruling of the court upon the 
points of evidence nor with regard to the instructions asked. 

But as was our duty to do, we have carefully looked into 
the record, and are of opinion the bill of indictment upon 
which the prisoner was tried is fatally defective. 

The prisoner has been charged with a heinous crime and 
found guilty by a jury of his country, and i t  is with sornc 
degree of reluctance that we have come to a conclusion 
which opposes an obstacle to the course of justice. But we 
llave been sworu to do our duty, and must discharge it ac- 
cording to the law as we find it written, and understand it. 

This ease shows the impropriety of draughtsmen depart- 
ing  from established precedents and attempting to simplify 
legal pleadings. The form of the ilaclictr~ent adopted here 
has probably been taken from some English precedent used 
since the statute of Victoria, by which the common law 
strictness in criminal pleading was greatly relaxed, bnt no 
such statute has been passed in  this state. 

The defect in  this bill of indictment is, that i% fails t o  
charge that a nzor2cel wound was given of which the deceased 
died. The  bill does allege that a wouud was given, but it 
does not aver that tbe wound was mortal. This averment 
is so essential that i t  is to be found in  all the precedents of 
indictments for murder, where death was alieged to have 
been caused by blows, shooting, stabbing, kc., and the omie 
sion has been held to be fatal to the prosecution. I t  is s 

material averment and one that must be proved. 
To  make a good inzictrnent, every fact and circumstance 

which constituted the offence must be stated, and stated with 
s~aeh precision and certainty that the defendant may be en- 
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abled to judge whether they constitute an indictable offence 
o r  not;  that he may know what line of deknce to adopt; 
that he may be enabled to determine the species of offence 
they constitute in order that he may prepare his defence, 
and that the court may know what kiud of judgment to 
sender, if the defendant be convicted, Archbold Cr. Pl., 42. 

The day of the stroke and the day of the death must be 
stated in every indictmeit for murder, that  the court may 
see that the death ensued within a year and a day after the 
stroke. Que not a lawyer would suppose that they were 
sufficiently stated in  this indictment, for the reason it is 
stated the wound yroducrd instant death, but the word in -  
starit has no such legal import as is inconsistent with proof 

I 
of the death at  a later period, and therefore cannot aid a 
defective description of the nature and character of the 
wound, and so i t  is held that alt:isugh i t  is charged that tt 
death instantly ensued from a blow or strike, yet i t  would do 
to show that the deal11 occurred twenty or more days after 
the stroke. Stale v. Bder, 1 Jones, 267. 

The character of the wound and time of the death should 
be so specifically charged, as  to leaye co  room for argument 
o r  inference that the death may have been produced by any 
supervening causes. 

Hence it is that the averment that the wound was mortal 

~ 
I 

has been held to be an essential requisite i n  the form of a n  
indictment for murder by shooting, &c. 

I n  2 Bishop, Cs. P ro ,  it is laid down that every indict- 
ment of this sort must state that the wouud was " mortal." 
Hn the case of Rex v. Lacld, reported in  1 Leach, Crown Law, 
a case submitted to all the judges for their decision upon 
the points of law involved, they held that  the indictrnent 
was bad because i t  did not state that  a mortal wound had 
been given. 

" I n  all cases the death by the means stated must be posi- 
tively alleged, and cannot be taken by implication; and 
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therefore, where the means of death is alleged to be by any 
stroke, the indictment should proceed to aver that the pris- 
oner thereby gave to the deceased a mortal wound or bruise, 
whereof he died ; or where by poison, after stating particu- 
larly the manner of the poison being administered, that t he  
party died of the poison so taken and the sickness thereby 
occasioned. Merely stating the death to be by means of 
ravishing an infant (waiving the question whether such a 
means of death could be deemed murder) without any alle- 
gation that the wound, bruise or hurt was mortal, was holdelm 
not to be sufficient." 1 East. P. C., 343. 

I n  this state Chief Justice RUPFIN in the case of &!ate v. 
Xoses, 2 Dev., 452, in discussing the question whetl~er t h e  
length and breadth of a wound is a necessary averment i n  
an  indictment for murder, and while expressing the opinion 
that i t  was one of the "formalities" cured by the act of 
1811, observed, that,  " the  substance is, that the prisor~er 
gave the deceased a mortal hlozo of which he died. A stroks, 
a mortal wound inflicted thereby, and the averment of death 
by that wound, are essential. To thow p~ i r i t s  proof has a t  
all times been require$." And he further ndds: " T h e  
wound, its mortality, and its actcal causing the death, a r e  
the substantial parts, and the rest the refined formalities.'" 
So that according to the  opinion of this eminent jurist, the 
charge of giving the mortuF wound was not one of these for- 
malities 31. refinements, the omission of which is cured by 
the act of 1811, but is an  essential averment iu every bill of 
indictment, for murder, when the death is alleged to have 
been caused by a stroke or blow. 

We feel constrained by these authorities to hold that this 
bill of indictment is defective. The judgment of the court 
below is therefore arrested. 

Let this be certified to the superior court of Wake county. 
Error. Judgment arrested. 
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STATE 1,. EFLER. 

STATE v. STEPHEN EFLER. 

Ju~or-Cl~nllenge-D&ndant, witness for himself--Declurn- 
tions- Trial. 

1. On a. trial for murder, a jnror stated, in reply to the question whether 
he hat1 formed and expressed an opinion as to  the p i i t  or innoceizce of 
the prisoner, that he had, zncl the prisouer challet~ged bin1 for canse ; 
thereupon the cowt  sr~ggested to prisoner's connsel to ask the jnror, 
whether tho opinion expressed was that the prisoner is guilty, which 
counsel declined to do, and the challenge was di~allowecl : Held no er- 
ror.  I n  sucll caze all opinion expressed conctitutrs good cause of chal- 
l rnge for that party only against whom tlie bias exists, and it i q  i ~ ~ c ~ r m -  
bent on him who challerlges to  show himself to be the party lilrcly to  
be prejr~cliced. 

2. Where the defendant in a criminal action avails himself of the act 9f 
1881, c l ~ .  110, and becomes a witness in his own behalf, he tI16,reby snb- 
jects himwlf to all the disadvantages of that position, in the snrpc mnn- 
Tier :I.S a n y  other mitnes~. and may be discredite;l by proof of his gen- 
eral bad moral character. 

3. Whether thc ileclarntioi~s of a prisoner arc rolmltary or int1nc1.d by 
hope or fear, is a question of f:~ct to be clecitletl by the conrt helow, 
whose finding is co~lclnsivc. And t , l~e  mcre fact of the prisoner's milk- 
ing them while under :lrrest, is not in law sufficient to exclude his dec. 
lar;~:io~ls otherwise freely tnadtJ. 

4. Evi,lcncc was received without objection, a11c1 on the n ~ x t  day of the  
trial, a motion to strilte it out upon the ground of irrelevancy mas re- 
fusetl ; IIelcl no error. I t  is matter witllin the discretionary power of 
the j ~ ~ d g e ,  and it3 exercise is not revic\~able. 

(State r. Benton, 2 Dev. $ Bat., 19C ; Stnte v. Arthur, 2 Dev., 217 ; Stnte v. 
Uoszuell, lb., 209 ; &ate v. O'Senle. 4 Ired., SS ; Sttstev. Doere, 10 Ired., 
469 ; Stclte v. Parks, 3 Ired., 2% ; Bullinger v. ilfarsl~all, 70 N. C . 320; 
State v. Vann, S2 N. C., G31 ; Statr v. Disuis, 63 N. C., 37s ; State v. 
Jefersotl, G Ired., 303 ; Stule v. Hoziston, 7G N. C., 2%; Stcite v. Cruse, 
74 N. C , 491. cited and app~-oved.) 

IXDICTMENT for murder tried a t  Fall Term, 1881, of Mc- 
DOWELL Superior Court, before Seymour, J. 

TLe prisoner was charged with the kill ing of Peggie 
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Efler, his wife, on the 6th of January, 1881. The jury ha r -  
ing found him guiity, he appealed from the judgmeilt pra- 
nounced upon the verdict. 

Attorney Geftertll, for the State. 
Nr .  J. 41. Gudger, for tile prisoner. 

RUFFIN, J. Impressed as we were with the earnestness of 
counsel who argued this cause before us, and realizing the 
irnlnense importance to the prisoner of the issues involved, 
we have bestowed upon then1 our most mrnest considera- 
tion. Raving  done so, and detecting nothing, i n  the mat- 
ters assigned as errors, which in  our opinion entitle the 
prisoner to another trial, i t  is our duty so to declare. 

The  first error assigned is based upon the action of the 
court with reference to the juror, Hunter.  As appears from 
the recortl the facts connected with that matter are as follows : 
When the juror was called, he was challenged for cause by 
the prisoner's counsel, ntrd in response to a question whether 
he  had formed and expressed an  opinion as to the guilt or 
innocence of the prisoner, said, that he had. The counsel in-  
sisted that this constituted good cause of challenge, either 
principal or to the favor. His Honor lleld to the contrary, 
inasmuch as i t  did not, appear that the opinion of the juror 
was unfavorable to the prisoner, but suggested to counsel to 
ask the juror directly whetl~er  he had formed and expressed 
the opinion that the prisoner was guilty. This the counsel 
declined to do, and excepting to the disallowance of his 
challenge for cause, peremptorily challenged t !~e  juror. 

When a fall jury was procured,tl~ere had bee:i only eleven 
peremptory challenges r r d e  on the part  of the prisoner. 

An opinion fully made up  and expressed, touching that  
which is the subject matter of an action, wl~ether  civil or 
criminal, constitutes u good cause of principal challenge for 
that  party only against whom the bias supposed to be crea- 



OCTOBER TERM, 1881. 58% 

ted by such a declaration operates, and i t  is therefore in- 
cumbent on hin1 who challenges, to show himself to be the  
party likely to be prejudiced. Sfate v. Ben-lon, "iev. & Bat., 
196. T h e  prisoner had the  opportunity by putting to the 
juror the question suggested! by the court, to ascertain cer- 
tainly whether the preconceived opinion of the juror was 
against himself, and  failing to do so, his mere apprehension 
that  such might  be the case, gave him no good cause of chal- 
lenge. Apart from this, the prisoner sustairied no injury 
by the  action of the court, admitting it  to have been a n  er- 
ror to disallow his challenge. H e  h d  the full benefit of a 
trial  by a jury free from all exception, and  this is all that 
the  law intends to secure for him. The  juror objected to, 
was not forced upon him, and the peremptory challenge 
use(1 to get rid of him, was uot needed for any other pur- 
pose. Ptate v. Arthur, 2 Dev , 217. 

Second exception : Tlre prisoner was examined as a mi t- 
ness in his own behalf, The state, for the purpose of dis- 
crediting him as a witness, and for no other purpose, offered 
evidence of his general bad character, and i t  was admitted 
by the court though objected to. 

T h e  statute of 1SS1, ch. 110, $ 2, provides that  in  the t r ia l  
of all indictments agaiust persons charged with the com- 
mission of crimes in the several courts of the slate, the per- 
son charged sball at his own request, but not otherwise, be a 
competent wittzsss, and the question is as to the effect upon 
the  rights of a defendant who  sees proper to avnil himself 
of the privilege. I n  declaring h i m  to be " a  cclnpetent wit- 
ness," we understand thr  statute to mean that  he shall oc- 
cupy the same position wit11 any  other witness, be under  
the same obligation to tell the truth, cntitletl to the  same 
privileges, receive the same ~)rotection, and equally liable t o  
be impeached or discredited. Uuless milling to become a 
witness, he  is illvested wit11 a presumption of Innocence, 
such as the law makes in favor of every person acc~zsed. of 
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crime, arid evidence cannot be offered to impeach his char- 
acter, unless he  voluntarily puts i t  i n  issue. But  by avail- 
ing 11imself of the  statute, h e  assumes the position of ,z 

witness and  subjects himself to ail tile disadvantages of 
t h a t  position, a n d  his credibility is to be weighed and tested 
as tha t  of a n y  oCller witness. 

Th is  much seemed to be conceded by Ihe counsel for tlle 
prisoner, but  he  insisted tha t  the  impeaching testimony 
shouid have been confined to a n  inquiry into  the  prisoner's: 
general character for t ruth ,  2 n d  not pertnitted to extend to 
kis  geizernl moral cimracter, and  for this position he cited us 
to the  cwqe of the  Stale v. Fletcher., 49 fad . ,  124. T h a t  case 
does draw the distinction s n g ~ c s t e d  by counsel, but  i t  pro- 
ceeds, not a t  all upon a n y  idea, tha t  a difl'erence is to  be 
maclc between a clefsndttnt who te.;tifesfor himself, ancl nuy 
other vvitnes~ who might  be examined i n  the  cause; oil t h e  
contrary, i t  distinctly recognizes the rigli t  of the  prosecu- 
tion, to i n i p ~ a c h  Ihe testinrony of the  defendant, i ~ s  n ~~ifncss ,  
bg proof of hi- ge i~era l  character, to be the  same as  i n  the  
caqe of a n y  other witness, a n d  the inqniry was lirnitctl to 
tllc reputation of the  defendanl for veraciiy mcrcly, because 
juch was understood to be law in  tha t  state with reference 
to every witness. 

I11 this state a different r ~ l e  prevails, and has done so for 
R long stries of years. I n  the  case of tilt: Stntr. v. RoszvcH, 2 
Dev., 209, it is said tha t  cver since the year 1804, i l  bas been 
an  establis11t.d rule  of practice i n  this state, to discredit a 
witness by making proof of his ge:leral bad moral c h r n c -  
ter, and  that  the question need not be restricted to his repu- 
tation merely for veracity. T h a t  such cdntinues to bs the  
law of evidence as  adninis tered in the  courts of this state, 
is shown by the following cases-%ite v. O'iVenle, 4 Ired., 
SS ; Stnte v. Dove, 10 Ired., 469 ; State v. Pnrls, 3 Ired., 296- 
allti as the prisoner assumed the  character of a witnecs, he  
mus t  needs come nuder  the  same law. 
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As was said in  Bullir~gcr v. Nc~rsl~all, 70 N. C , 220, by the 
the  late Cl~ief  Justice tvitli reference to the statate h y  whlclt 
parties to cicii actious were made competeut i$ltr:essq v;t: 
Lare  to yieid to the cltange made iu t!~e Ism of e ~ i d e n c e ,  
and mitttoui expressittg any  opiniou as  to its wisdueii, to  
carry i t  out with ail its corollaries 

T h e  next, exception was to the admission in eviGeucc of 
eertaiu declarations made by t h e  pr isor ie~ on the everling of 
the corouer's inquest-he being then under  arrest : IYheu 
a tender of this evidence was made, the  prieoner cbjectc 1 tc: 
its reception mporl the  ground thitt the  declaratioi~s were 
made under  circamstal~ces of duress, a d  h e  was nliewecl tc 
examine witnesses as to  those circumstances. Oile w i t n e s  
testlEed tha t  the dec lnra t io~~s  were made i n  room rlext to 
that  in which tile inquest had been held, autl in which tiieie 
were a t  the  t ime about a dozen persons including the  pris- 
oner's mother. That, no inducements either of fedr or hope 
were held out to the  prisoner, but  tha t  he, the witness 
sought the  conversation w i t h  him.  Another witness testi- 
fied tha t  there was s considerable crowd assembled about 
the  place where the  inquest had been held, a a d  uiuch ex- 
citement a u ~ o n g s t  them, and t h ~ t  something had bee:a miti 
in  the  crowd, though not in  the  presence or hearing of the  
prisoner, about mobbing him.  

Vpor: this evidence the court found as a fact, that tlia dec- 
lnrakions had been volnrttarily niade, free froln the influ- 
ence nf any threats, promises, or duress, and adrriitkd the  
evidence 

Whether the  declarations of tilo prisoner were v o l n n t ~ r y ,  
or induced by hope or fear, was a question of fact to I)e de- 
cided by his Honor,  autf hls finding i n  regard thereto is 
coliclusive. Slate v. Ponn, 8 2  ?.: C., 631 ; State v. Uui,is, 63 
N. C ,  578. And  that the  mere fact of his being under 2r- 
rest a t  the  t ime of making tlietn, is not of itself, and as a legal 
conclusion, sufficient to exclude his declarations, otherwise 
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freely anede, is the  well established law of this skate. State 
1.. Jeferson, 6 Ired., 303 ; State v. Boz~ston, 76 N. C., 256 ; 
State v. Cruse, 74 N. C., 491. 

T h e  last exception taken for the  prisoner is thus  stateJ 
i n  t h e  case sent u p  : T h e  alleged homicide occurred on 
T l ~ u r s d a y  night. When found, t h e  deceased was lying on 
a bed with her  neck broken, her  sl~oillder dislocated, bruises 
.on her  abclornen, and a n  incised wound three inches long 
and  one inch deep on the right shoulder ;  <he had on n o  
under-clotlling, but  two wet garments were l lung up  in the 
room to dry. There  was no blood found upon her  person, 
save some in  her mouth and nostrils. T h e  theory of t h e  
s ta te  was that  after slaying his wife, t h e  prisoner washed 
her  clothing and concealed t h e  water used for tha t  purpose 
under  the  l~ouse. I n  support of tha t  theory, the  state i n -  
troduced a witness who testified t l ~ a t  beiug a t  the  house on 
t h e  Saturday following the killing, she saw some pigs come 
from under  the  house with blood upon their noses. There 
was no objection made to this evidence a t  the t ime i t  was 
received, hut on  the  next day the prisoner moved the court 
to strike i t  out a3 being irrelevant, which motion was re- 
fused. T h e  evidence strikes us as being both pertinent and  
material. But  conceding i t  to be as insisted upon for the  
defence, i t  was received wi t l~out  objection, a n d  its reception 
cannot, therefore be a just ground for exception. As for hi. 
Honor's refusal to strike i t  out on the next  day when aslied, 
we much  doubt the  legal propriety of such a course. h a d -  
missible evidence unless objected to or be forbidden by some 
positive law, may become competent evidence, so tha t  t h e  
party offering it may acquire a right to i t  as such. I3rzl 
whether so or not (and we do not mean to determine the 
point) the  motion to strike out the  evidence thns  received 
without objectiou, W M  certainly a matter addressed to the  
dis~retiozl of the  judge, the exercise of which we have no 
power to review. 
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As before stated we find nothing ill the  case of which the  
prisolier can just!y complaiu. He was trie.1 by a jury 
fairly selected, and the law governing ibis c ; m  rightly ad- 
ministered. 

No error. Affirmed. 

$'PATE v. WILLIAM TAYLOR. 

Murder- Afirnzation of Judgment. 

WI1~r.c. there is no s t s tc~ment  a s i g n i n q  e r ror  on x  trial tor murt ler ,  a n d  
I 

lloue is to be fo1111t1 in the rc~corcl, the j ~ ~ d g u ~ e u t  below will be  afirmccl, 

(Ytale r. Owell, Bush., 217; Stoic v. F~~urt in,  SO N. C.:  362 ; Stat v 
Gallinzore, 7 Iretl., 147, cited a ~ l d  appiovvtl.) 

INDICTMEZIT for murder,  tried a t  Spring Term,  1SS1, of 
BURKE Superior Court, before McKoy, J. 

T h e  jury found the prisoner guilty of the charge, and 
from the judgment  pronounced be appealed to this court, 
where the  state moved to a 6 r m  t h o  j u d g m e ~ ~ t ,  below, upon 
the ground that n o  error is assigued. 

Altwney General, for t h e  State. 
No counsei for prisoner. 

ASIIE, 9. There is no stnbe~nel-rt of the case, in  &he nature  
of a bill of exceptions, and upon a careful examination of 
the  record, we find 110 errors. I t  is tile long established 

I 

p a c t i c e  of this court, where n o  bill of exceptions accom- 
panies tlle transcript and no error s to be found in  the  rec- 
ord, to affirm the  judgment of the  c o u n  below. State v. 
Qwell, Busb., 217 ; State v. Spurtin, 80 N. C., 362; Stale v, 
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Gallinxwe, 7 Ired., 147. There is no error. Let this be cer- 
tified 19 the superior court of Burke county that  that court 
may i)roceecl with the case in  conformity to this opinion 
and  tile law of the state, 

No error, Affirmed. 

111 Tu ilty v. Logan? from Rutherford : 

ASIIE, J. This is an  appeal from a judgment rendered at 
a special term held for the county of Rutherford, i n  J an -  
uary, ISSO, t y  McKoy, J. A motion was made in this court 
by the appellee to dismiss the appeal on the ground that, 
the defendant has failed to prepare a statement of the case, and 
transmit the same with the transcript to this court. 

It is the uniform practice in  this court to confirm the 
judgment in every such case, except where the  record shows 
a written agreement of coi:nsel waiving the lapse of time, 
or where the alleged agreement is oral and  disputed, and  
such ~ ~ a i v e r  can be shown by the afffdavit of tlle appellee 
rejecting that of the  appellant. Walton v. Pearson, 52 N. C., 
464. 'There is nothing appearing i n  this case to bring i t  
tvithin either exception. The  judgment of the coiirt below 
is therefore affirmed. 

No error.  Afirtned. 
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In  Yozuxg v. Greenlee, from XScDowell : 

SXITH, C. 5. The cause to rehear which the present ap- 
plication is made was determined at  June term, 1879, (82 
K. C., 346,) as the report shows, without argument for the 
appellant, and the petition was filed on May 12th, 1881, 
near the end of the second session thereafter. The modified 
rule of June term, 1879, promulged in  that number of the 
reports, restricts such applications in time, and requires them 
to be filed before the end of the next ensuing term after 
judgment, and this may be done in the clerk's office. The 
relaxation of the rule is now asked upon the ground of a, 
misunderstanding between the counsel originally retained 
and the counsel employed to prosecute the appeal in this 
canrt, in  consequence of which tha merits of the plaintiB's 
case were not argued, nor the authorities relied on calIed 
to our attention, and because of the former's want of in- 
formation of the shortening of the time, as also for certain 
considerations personal to counsel which caused the delay. 

We know of no case in  which a n  application to rehear 
has been made after the lapse of the limited time allowed 
for that purpose, and we should be reluctant if we possessed 
full power to d3  so, to set a precedent for departing from a 
rule of prac~ice prescribed by ourselves and so convenient 
and useful in  the discharge of official duty. 

The  rule ought to possess a force scarcely less binding on 
the court than the limitations prescribed for bringing ac- 
tions by the statute. Formerly the adjudications of the 
court were conclusive and beyond the reach of disturbance 
for any errors in law, supposed or real, and the rights of 
parties became fixed at  the expiration of the session when 
they mere rendered. They are now open to re\ ision and 
correction, when erroneous, provided the re-hearing is asked 
within a limited period and the prescribed conditions are 

3s 
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observed. After i t  has passed, the respective rights and 
obligations of the parties are fixed to the extei~t  stated by 
the operation of the rule, arid an interfere~~ce afterwards 
may disturb vested interests acquired in faith of the per- 
manency of the decision. If the rule is of value, i t  must 
be enforced for its general beneficial results, though in spe- 
cial cases, and as in  statutes of limitation, its operation may 
involve hardships. 

The plaintiffs also invoke the aid of section 133, C. C. P., 
i n  support of their application. To this i t  is a snsc i en t  
ansffer to say that i t  is not made within a year from the 
rendition of the judgment and this objection is fatal to t l ~ e  
motion. 

We have not considered the alleged errors, as, by reason 
of this preliminary obstacle, they are not reached, and we 
will only add tlmt the conclusions an~iounced in  the decisiou 
were reached after a careful consideration and examination 
of the law and in the light of the recent case of O e w  v. 
Bank of Cl~arlotte, 17 N. C., l i O ,  both of which cases are de- 
clared error~eous in the petition. 

The  application must therefore be denied with costs. 
PER CLJRIAM. Petition refused. 

RUFFIN, J. In t l h  cause there was judgment for the de- 
fendant in the court below 2nd the plaintiff appealed. A 
motion is made here to dismiss that appeal upon the ground 
that no undertaking upon the appeal was given within t l ~ e  
time prescribed by law. I n  support of the motion, the de- 
fendant oEers the afidavit of the deputy clerk of the supe- 
rior court of Buncombe county, to show the time and cir- 
curnstanees u ~ ~ d e r  which the instrument which purports b 
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be such an uudertaking was brought to that office, and in 
opposidiori to the nlotion the plaintiff offers the affidavit of 
his attorney, C. A. Moore, Esq., upon the same points. 

I t  is only necessary that we sllould consider the latter, for 
taking the facts to be as there stated, we are obliged to hold 
that the requirements of the law have not been complied 
with. 

Mr. Moore states that on the 19th day of September, 1381, 
(that being the last day on which the undertaking could be 
given in order to perfect the appeal in the cause) he took 
the 'nstrument signed by himself alone to the clerk's ofice, 
m d  procured the deputy clerk to enter the date of filing, 
remarking that he did this in order to be certainly in time. 

I 
He then asked, and  was permitted to take the paper away, 
that he might get o t l~er  parties to sign it. I n  consequence 
of his being called away from home, he left the paper with 
another. person with instructions as to procuring the signa- 
ture of allother party. Upon his return sometime after- 
w r d ~ ,  he ascertained that Mr. A. H. Baird had signed i t ,  
and meetiug wit11 him they went together to the clerk's of- 
fice when Mr. Baird ialtended to ju~t i fy  the undertaking, 
but finding the door locked, they left without its being done 
at  that time, but afterwards Mr. Moore, himself, justified it. 

To render an appeal eK?ctual for any purpose, a writte:~ 

I undertaking must be filed by the appellant. 6. C. P., § 303. 
The respondent may except to the sufficiency of the sure- 

1 ties within ten clays after notice of the appeal. $ 310. 
The statute evidently contemplates that when filed the 

undertaking shall be complete in all its parts. To permit 

I 
an uufinished instrument to be filed, and immediately with- 
drawn for any purpose, is to do away with all restrictions 
upon the will or discretion of the appellant. An appeal is 
no longer a matter of favor but of strict right, provided the 
party will comply with the requirements of the law, but if 
this be not done, then the right of the respondent to have 
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the appeal declared ineffectual and dismissed is a n  absolufe 
one secured to h im by the same statute-leaving nothin? to 
the  discretion of the  court. 

T h e  respondent in  this cas; insisting that  the under tak-  
ing, alleged to have been given, was neither of tlle charac- 
ter, nor filed within the t ime prescribed by the statnte, de- 
m a t ~ d s  his strict legal rigllts, and  the  court has 110 power to 
wi t!l!lold them. 

T h e  plaintiff's appeal is therefore dismissed, 
PEX CURIAM. Appeal dismissed, 

I n  i lppkwkiie v. Fort, from Wayne : 

A ~ H E ,  J. This  was a e t i t i o n  filed in  the  court of pro- 
bate by the plaintiff as adn~inis t ra t r ix  of Mary Applewhite 
against the  defendarlt as administrator of John  Coley, guar-  
dian, for an  account and srttlemerlt of the guardianship of 
said Coley. There was a reference to the  clerk and  report. 
T l ~ e  report was confirmed arid judgment rendered against 
the  defendant, from wliiuh h c  appealed to the  superior court, 
where a final judgment was rendered against the deferidant 
on the 14th day of Juue ,  1880, and  the  appeal bond was not 
filed hy the defendant until  the 26th day of hugu2t  en- 
suing. 

Tlicre was a motion submitted in this court to dismiss 
the  appeal on :he ground Ohe appeal bond was nok filed 
w i t l ~ i n  Ihe t ime prescribed by law. But  i t  Is insisted that 
tlie judgment was rendered a t  c l la~nbsrs  and the defendant 
was entitled to notice, and had under  C C. P., 300, until  
ten days after notice to file his bond. 

.The plaint i8  says, there is 30 suficieiit evidence that  t h e  
notice was not given, and let that  be as it may, tlie defend- 
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a n t  fa~ led  to give notice of the  appeal. and mores that  the  
appeal be dismissed on tha t  grouud.  

Ei ther  3s a good ground f ~ r  dismissing the appeal, a n d  
there have been so many  decisions made by the court upon 
these points that i t  is needIess to cite any authorities. 

The p la iu t i f f '~  motion is sustained and the  appeal dis- 
missed with costs. 

PER CURIAX. Appeal dismisseda 

I n  Jones v. Miai, from W a k e  : 

In  this case a motion mas made by defendant to retax 
costs. The judgment against plaintiff ou appeal to this 
court  wras affirmed. See 79 N. C., 164. Tile plaintiff the11 
filed a petition to rel~etir, and upon collsideration thereof, 
the supreme court modified its former ruling-reversing t h e  
same in  so f a r  as i t  affirmed the judgtrlent of nonsuit. See 
32 N. C., 252. 

SMITH, C. J. No sufficient cause ha3 been assigned, and  
we are not  inciined to d i d u r b  the disposition made of the  
costs of the  appeal a n d  of the  application for a rehearing 
upon the final a d j u d i c ~ ~ t i o n  of the cause. The plaiatiff sn'n- 
mitted to a nonsuit in  deference to the  opinion of the  judge, 
khat upon his unamended  complaint he could not recover. 
I t  mould be unreasonable to ellarge the  plaintiff, pu t  out of 
court by tbe erroneous ruling, with the  costs necessarily in-  
curred in its correction. While  they may be apportiol~ed 
among t h e  parties where, as i n  th is  case, a new trial is 
awarded, by the express provision of the  statute (C. C. P , 

2781, we should be reluctant to charge th6 wronged party 
wit11 any  portion unless under peculiar circurnstanees which 
do not, here exist, 
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STATE U. WOODFIN and NURDWK. 

We suggest also that ilm cases where this discretion may 
be exercised, the appropriate time to call our attention to 
B11e matter is during the sitting wherein t l ~ e  opinion is filed, 
if sufficient time thereafter be allowed for the purpose. The 
motion must be denied. 

PER CURIAM, M o t i o ~  denied. 

I n  State v. Woodjn, from Buncombe : 

SXITH, C. J. The defendant is charged with the ofhnce 
created by the act of 1879, ch. 127, of carrying a pistol con- 
cealed about his person and oft his preluises,and on the trial 
was found guilty. Upon the rendition of the verdict, his  
coulisel moved for n new trial, and being refused, appealed 
to this  court. The record does not show that any judgnlent 
was pronounced by the coart below, and it has been too 
often ruled in thiscourt, to need a reference, that an  appeal 
will uot lie in  a e r i m i ~ a l  proceeding until final judgmen6 
has been rendered, and none appearing in the present case, 
ths appeal was improvidently taken and must be dismissed- 

Let this be certified to the superior court of Buucomhe. 
PER CUXIAM. Appeal dismissed, 

Fn Stafe v. Murdock, from Eineoln r 

RUFFIN, J. John Murdock, the defendant of record, was 
tried i~ n court of a justice of the peace upon a charge of 
removing crops from certain lands, whereof he was n ten- 
ant, withorrt payizg rents, or giving the,notice required by 
law. 

The  warrant, under which he was tried, was based tapon 
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the oath of the prosecutor Michal. On the trial before the 
justice he was acquitted, and thereupon that court adjudged 
that  the prosecutor pay the costs. 

An appeal was taken by the prosecutor to the superior 
court, where the defendant Murdock moved to dismiss the 
appeal as to himself, on the ground that having been once 
tried and acqnitted in the justice" court, he could not be 
tried a second time for the same offence i a  the superior 
court. The  presiding judge allowed the defendant's motion, 
and  refused to put him on trial anew in  that, court, but af- 
firmed the jnstice's judgment against the prosecutor for costs, 
and from that judgtnent both the state and the prosecutor 
appealed to this court. 

We do not feel a t  liberty to consider t11e question a s  to 
the riglit of the state, or  the prosecutor, to have a n  appeal 
from the judgment of the justice to the superior court; for 
conceding such right to exist by virtue of the statute (Bat. 
Rev., ch. 33, 9 124,) there can still be no preterac. of m y  
right on the part of the state to appeal to this court from a 
judgment of the superior court, such as was rendered in this 
cause. There is no statute that confers such right on  the 
state, and neither is i t  given by the common law. 

The extent to which  the right of appeal enures to the stnte 

I i n  criminal actions, has been twioe,recently thoroughly con- 
sidered and elaborately t~ea t ed  of by this court, in the cases 
of the State v. Law, 78 N. C., 547, arid the  &ate v. Swepsorz. 
8 2  M. C., 441, and  a s  we can add n o k h i q  to what is there 
said, it is sufficient to refer to tl~ern as authority for our ac- 
tion in dismissing, as we do, the appeal brought here on the 
p r t  of the state. 

We can detect no error irn t h e  judgment rendered against 
the prosecutor, Michal, for the costs of the proseention. 
T h e  statutes (for there are two of them expressed in  almost 
$he same words, Bat. Rev., ch. 33, § 132, and acts of 1879, 
ah. 92, 3,) provide t l ~ t  " the  party convicted before a jus- 
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tice shall  always be adjudged to pay the costs, and  if t h e  
party charged be acquitted, the  complainant shall bc' ad- 
judged to pay the costs." 

T h e  first of the two statutes referre6 to was the  subject or' 
review in  this court i n  the case of the  Sfate v. C m i ~ d y ,  T S  
N. C., 539, and its conformity v;ith the  constitution dc-fi- 
nitely settled. The  appeal on the  part  of thesta te  is there- 
fore dismissed, and the judgment of the  superior court  
against the  prosecutor Michal is affirmed. 

PER CUBIAM, Judgment  accordingly 

In Stote v. Green, from Wayne  : 

ASHE, J. This is a cerSiorari to bring u p  from the supe- 
rior court of Wayne county, the  record of the  trial of t h o  
defendant before Ewe, J., had a t  the  January  term, 1878, of 
a i d  court, in  which i t  i s  alleged there is error, and to  hava 
the  same reviemed by this court. 

I t  appears from the record that  the defendant was  tried 
upon a n  indictment containing two counts, f i rd  for l n r c ~ n y  
in stealing a horse, a n d  swondly,  for receiving the  same 
knowing i t  to h a x  been stolen. T h e  count for larceny con- 
cluded s t  common !am. T h e  defendalit pleaded guilty and 
his Honor  sentenced h i m  to fifteen years i~npr i sonment  a t  
ha rd  labor in the state penitentiary. There  is eyror, T11a 
question presented has been expressly decided by thi;; court  
in the  ease of S'lotc v. Lr~wr.clzcc, S1 N. C., 523. The  conr'; 
bclow, for the  reason assigned i n  tha t  case, bas no power :o 
sentence the defcndarmt to s longer term of irnprisontnent 
t ? ~ a n  ten gears. T h e  judgment rendered i s  therefgre re- 
versed, and the case remanded to the  ~ u p e r i o ~  court of 111'1yne 
county, tha t  the  defendant aow c~nfinecl in $he state prison 
may  be brought before said court by writ of habeas c o q ~ ~ ~ o  
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to the  end tha t  a proper judgwent  may  be entered agaiust 
him ; and i n  pronouncing judgment,  the  t ime already spent 
by the  defendant in  confinement under  tile erroneous sen- 
te tce ,  should be taken into account, so that  tlle duration of 
his imprisonment should not extend beyond ten years from 
the date of tlie original sentence. 

Let this be certified to tbe  superior court of Wayne tha t  
proceedings may be had i n  the  case agreeably to this opin- 
ion and the  law of the  state. 

Error.  Reversed and remanded. 

I n  State v. Scr~nlan, from Beaufort : 

T h e  solicitor for the  state appealed from the judgment of 
the  superior court reversing tha t  of the inferior court, where 
the  prosecution cornmenced, and  amardinS a zorix de novo. 
I t  was held that  the state has no r ight  of ap i~ea l  in  such 
case, and the appeal was distnissed-approvillg the  rul ing 
State v. Lane, 7s N. C , 547 ; Staie v. X~oe~xon, 82 K. C., 5-41 ; 
State v. Padpit ,  Ib., 544 ; State v. illloore, 84 N. C., 724, a n d  
directing tha t  the  docision of the  superior court of Beaufort 
zounty be certified to the  inferior court of that county, to 
the end that the case may Lo proceeded with according to 
law. Opinion by ASHE, J .  

I n  Slnte v. Putters~??, from Orange 

There being no statelnent of the  case assigning errors, 
and none appearing on the record, the  judgtnent Iselow was 
affirmed. 
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I N D E X .  

ACCESSORY, 569. 

ACCOUNT ASD SXTTLEXE Nrl' : 
The imputation of an  a t tempt  to clii~rg: muciaus i!xterest will not 

warrant the withholding information of facts for a correct ac- 
count, and s e t t l e m c ~ ~ t  of a fund.  Cona'ss 8. Lenzby, 341. 

Pee pages 11-4 124, 1G1: 295, 299. 

ACTION T O  XECOVEB LAYD : 
1. Evidence of the valric of n tract of laud ndjoining tllat retnineil 

by the donor in a decd of gift, is incompetent to  shorn that  the 
donor did not retain property fully euEeient and avnilabie to 
satisfy existing debts. TTrmwn v. J[aliely, 12, 

2. One hnnclrcd scree 6 ' lying in Cursitncli townslrip near the 11e:~d 09 
Smith Creeli, it being the eastermost portion of the farm pur- 
chased from m y  brother and lcnown as t he  Rr~ssell  land," is 
saacient ly  described to  identify the part  cut  oif, a clistinet 
t rmt .  Ib .  

3. 7Vheii the plaintiff ,s title to  1xnd is based on n seven years' nd- 
verse possession under R colorable claim, t!lc law does no$ se- 
quire that  such possessiou should be for thc seven pears n c s t  
preceding the comn~eneement of thc a c t h .  C?wistenbu;.y v 
King, 229. 

. TS'Ilen the title to land is out of the state: t,he xclverse possession 
of the same, with color of title, b y  the occupant nnd those under 
whom he clainls (the adverse clai~nnnt not being uniler tlisabiiity) 
will vest ill him the title against all the world, villich cannot he 
ilivestecl except by a, subsequent continned ailvevse posscs;iou 
for seven years with color of title, or twelity years' adverse pos- 
cession without color. Ib. 

39 
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ti I t  is a rule of jostice and convenience, adopted to relieve the 
plaintiff in ejectment from the necessity of going bchind the 
common sonrce of title, that wlnen both partie; ciairn mder  the 
sxme person, neither of them can deny his right, a d  the elder 
title must prevail, unless the defendant can connect himself with 
z better title outstanding. Ib.  

(; TE the clefe~iclant who derives l~is  title from the same sonrce as 
the plaintiff, can show that a deed ill the clmin of t l ~ c  plaintiff's 
title was nevcr delivered, save as an escrow, he may then bnild up 
his our11 title under a junior grant, by proper evidence. l b .  

7'. The actaal title to land will draw to it such a constructive posses- 
sion as will ripen, by lapse of time, into an independent title, 
in the absence of evicience of an advcrse possession by sonte 
other party. T o l s o ~  V. Hainor, 235. 

9. A royal grant of land in this state, issued prior to the revolution, 
will be presumecl to be ill fee, though tl!e abstract cf such grant 
contains no words of inl~critaace. l b .  

9. When both the plaintiff and the defeildant in ejectment derive 
tl~eir title from the state, but under grants of different dates, it 
is competent for the clefendant to show title out of the plaintiff 
by establid~ing a prior valid grant from the state to another 
party, though he fail in R n  effo~t  to connect himself with such 
elder title. I b .  

For evidence in, see pages 104, 10S, 195, 222 (41,226, 329, 332,456 (3), 

ADMISSIONS, effect of, 127,286 (2). 

ADVERSE POSSESSION, 220, 233;. 

AFFIDAVIT, 22G (2), 4% (5,  6)- For coctinuance, 397. 

AFFIRJIATlON of judgment, no error assigned, 591, 502. 

AGEZJT AND PRINCIPAL, 420 (2), 441 (2). 

ALLOTSIENT OF HOMESTEAD, revising, 27%. 

ANESDXENT OF ACTION, 15G (2), 205, 40s. 

AlIENDXEWP O F  RECORD : 

1, I t  is the duty of every conrt to correct its records, when emod 
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neously made up, so as to  malic them spenk t11c truth, rcgnrcllzss 
of the consequences to  parties or tkiircl persons ; m i l  no lapse of 
time mill debar the court of the power to  discharge tlris cIut,y. 
TVdIon v. Pearsoiz, 34. 

2 .  Jf the  jutlge mistake liispowers o:. f ~ l l  into other errors in amend- 
ing the record of a cause, an  appcal is the only remedy, nndcer- 
tail] it is that the jutlge of auotller superior court c:annot reverw 
the order directing suc11 am-ndments, in the progress of anotlier 
cause in which the eff'cct of the record i$ drawn in rl~ie~stion, Ih. 

3. S r ~ n b l e  tha t  a n  absolute order to amcnd the record 11~: tlic Irga! 
cfict  of an actual amendment, at lenst as to its inviolabil!ty, e s -  
cept by appeal. l b .  

S<,c page 416. 

APPEAL : 

1. An  :tppeal in f o m a  pmperis must be pwfcctcd during tlrc terii? 
a t  which ~ o c l g n ~ e n t  was rendered, aild the judge has no power to 
allow the party praying S L I C ~ I  appeal twenty clays from !lie k t  
day of the term in wlric11 to file his afliilavit of inability to give 
the bond required by law. Stell v. B a d ~ a m ,  6s. 

2. One who is made, by service of process, a party to  a n  action in a 
justice's court, must serve notice of an  appeal, with a statement 
of iris grounds therefor, within ten days after judgment. &''azcgj~ 
v .   bone^, 208. 

3. Quare, as to n-hether an  appeal will lie from a refusal of the ELI- 
p r i o r  court to  dismissan appeal from a. justice's juclgment. Ib. 

4. The correct practice in case of a rcfnsal t o  clismijs the action is to 
re.serve the exception and proceed with the  trial, so that on ap- 
pen1 the court may dispose of tile whole case. l b .  

5 .  ITllere the case states that  a " bond fixecl a t  $-- is filed and ap- 
proved" by the judge, the acquiescence of the appellce in it> 
sufliciency will be aqsumed, and consequently a waiver of liiq 
l i q l ~ t  t o  make the objection iu this court. (Construction of the 
act  in r e f e r e n c ~  to sureties to  an  a p ~ e a l .  C. C. P., $303.) B a n -  
cock v. Brnnalett, 333 

O. Where a. b o d  for costs of a n  appeal was not jastifie~l by thc 
suiety, but sinlply endorsed by the c!erli--" the withfn bond i c  

good ;', Held not to  be in co:l~plimce with the law for perfcct- 
in$ appeals. B y s o n  v. L~LCUS, 397. 

'7. T o  have the efect of vacating or s ~ ~ s p e u d i n g  a jrldgment in a crim 



61 2 INDEX. 

inal action, an appeal lnilst be pc~fectecl during the terln-- 
\vhi.tlrcr by gi:.ing bontl for  the cost3 or p r o c u r i ~ ~ g  an  order dis- 
ptnsing with sncli sec!lrity. Stute 7. Gnyloril, 5 3 1 .  

i. An appeal wiil be dismi~secl on  nlotion when, in the trallrcript sent 
up. tliere i s  no record o i  any trial. verdict or judgment, no errors 
assigned, or 6t;rtement of the case for nppezl, xnd 110 appeal bond 
o r  order d i~pensing wit11 one. I b .  

.ARBITRATION AND AWARD: 

1. A reference to arbitr:rtion of L L  nll matters between the  pnrtiei " 
justifies mi xwnrd wliicll dec l a~es  that tlic tlefendnnt'a intestate 
is inilebted to  the plaintiff in a. cert:ii:? m m ,  and directs tile c:ln- 
cellation of two tnortgages from thc pl:liuriif, pnt in evidence by 
t i i t  ci:,fend:rnt. the ( l ~ b t  secuictl by \\l!ieh xvns ?~lj:i?trcl by tlic 
nrbitratcr.~,  B r y u n f  v. F i , h e ~ ,  69. 

3. IChere srtch award is impntecl to thc bins of tlie nrbitrntom, thc, 
bins m w t  DC found by the judge v-hen the facts are  referred to 
his decision, or lie must refnjc to pn -s  on tlic m o e ,  011 tiluely xp- 
pIic:~tioi:, before the questioti will be consiilereil on appe:ll, ib, 

U. T7"iiere :L came peltding in court is rc.f(:rrecl to nrbitratioi~, tlie Icgsl 
cirect of the submission and award, i f  1106 successfully :~sa:lileti, 
is to pat  na etld to the action by a liiial judgment acco!'(li~tg to  
tlte awnrd, if the xfercnce  wrs  uiidcr n rule of court, or i Z  ~ i o t ,  
to defeat il: by the merger in the a'iinrtl of tltc original rletn:l~id, 
X o o m  v.  A Z I S ~ ~ I L ,  179. 

4. T o  haye the bcnefit of thc award a t  :t h t e r  stage of tlic cause, it 
must be pleaded "since the last co~iti i~iiat~cc," and it is uot nil- 
missiblo :la cciileizce upon i5an::s l)rci iowly joined. 12.  

5 .  Au agreement of the partics penciil?p n suit to si~brnit to nrbiti'n- 
tion, ::nd that- the snbolission and awarcl shall be :L rule of court, 
mill not cofistitutc in fact such a ri:k as wil! authorize an  entry 
of judgrrlent in conformity to  the award. Ib .  

6 .  An award is  not evidence of an  account stated betwceii the partic= 



INDEX. 

to  the submisjion, unlesq, perhaps, in the single event of there 
being no  regular agreement to  refer, and conszquently no amarci 
capable of being enforced. Ib. 

Where a n  award is enforcecl by a justice ns a rule of court, and  
the  party aggrieved obtains a recordari in lieu of a lost appeal, 
an order directing the docketinq of the cause for trial in the  sn- 
perior court, is not an  adjudication irz any sensc, apon the inat- 
ters i n  controversy. Ib. 

ARREST, net  of itwlf sufficient to  eselitde dedsrations,  5% (32. 

ASSAULT : 

Defendant being a b o n ~  twenty steps diatnnt, advanced to~rar i l s  pros- 
ecutor with kuife :lnd stick, cur&lg and threatening to do him 
bodily harm, in consequence of which the prosecutcr went into 
R store and remained uutil a twrrant  was obtttined, the defend- 
a n t  walking iii front of the store saying he v;o~ilcl whip prosecu- 
tor if he came out ; E d d  a n  assault. Stcde v. Nartin,  5138. 

ASSAULT WITH IXTEXT, <kc., 633 (2), 

ASSESSNEST OF LAND FOR RAILWAYS, 4 2 .  

ATTOIENEY, 367 (.2); fee paid by guarclian, 500 (4); corninents of, to 
jury, 17 ( G ) ,  -576. 

B 8 9 I S  : 

1. The president of a bank is cimrgebb~e with COIISL 'LIC~~VC notice of 
the n~aaageulent, of its affairs by tile cashier and other ~ ~ t I ~ o r i l ! -  
nate ofticers ; and where such bank is doin,: business w;thont 
leqal organization, he cannot eecdpr the respousibility resultinn 
from such notice, by showinq that  he srippo~cd liimsclf tlir pzrsi- 
dent of a leqally constitute11 ba:lli, if he Ius  contributr~l the in- 
iluence of hi-, reputntioi~ to give untlewrved credit to a, sptirioi~s 
ccrporation. Mazcser v Y'ute, 81. 

2. Where the charge is a combinatioll to  iief!nncl, the  declara i ion~ of 
any one of the  alleged confederatesis rvidence ng~insr.  the  o t h v ,  
thongh made in the absence of the Zetter, if mrde  in  farthernncc 
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of the common design ; and  slight evidence of concert i j  SUE- 
cient to  let in such cleclarations. Ib. 

3. T h e  liability of the ostensible prefiilent of a qxi:.ious hank for 
debts contractecl by Ilk assistance is not collateral, but direct 
and original, and he must reeponcl in clarnages to  the w n e  ex- 
tent as the bank, if lcgaliy constituted, woald have been liablcl. Ib .  

-1. TTllen several debts due to a national bank are consoli~lntetl into 
one, and a ncm note is given, the bank is not acting ~ ~ l t n i  tires 
i n  tahing a mortgage on real estnte to seeure s~ictl note, O1iI- 
ham v. Bank, 240. 

d. It is competent for x 12ational bank to  purchase a note in 
f , ~ r o r  of a t l i i ~ d  pcrty,  and t l~ercby acquire incidet~tally a n101t- 
gdge on Ialld which had beeit @\en t o  secure i t ;  and the claim 
so etidenccd may be incorporated wit!] other indebbec?i?e--, and 
a new mortgdge on real estate talien t o  secure thc whole s u m .  Ib, 

4. Eveu if tahinq such security I,y the bank were rdtri~ ? i r e s ,  the 
mortgage would not be 1oid ,  but only a n  offence agni11.t the 
Vnited States, of ~ l i i c ! ~  the mortgagor corilcl not avail I~ i in~e l f  to 
defeat his on  r l  deed. I b. 

7 .  UsLlrious inter& prcvioucly received by a ndtional bank in the 
course of r cn~wa l so f  a s e ~ i e s  of n o i e ~ ,  terminntic; in one upon 
TI hidl suit is hrougl~t,  cafiaot be plt.aclci1 by way of set-oft' 01 

payment. I b .  

S. Tiio only remedy oiien to the pertv :agg~.ia\ed iq that  pew- ihc i l  by 
tlie act  of congress, a s r p m ' e  actioll for cloublc the intelest 
pair1 by him. I b o  

EANIi S'TOCIZ, taxation of, 379. 

BASTARDY : 

1. It is not proper to join the mother of n b:~s taxl  child ~vi'tli the 
state in a proceeding to fix the p:lter'liity upon tile putative f:~tl-ier, 
Stccte v. Col!ins, 511. 

2 .  h proceedinp; in bastardy being a ciril action, either party 1125 the 
right of appeal as a matter of coarsc, rillder tlle rules preicribed 
for perfecting appeals ill otller civil e ~ w s .  Stale v. E%li;ie, 313. 

IHDDEKS, impression among, 19.3; 

BILL O F  REVIEW, 2.79 (G), 
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aoxm AXD NOTES, I G G ,  IGS. 

BOND, sufficiency of, 141; on appeal, 3&?, 397; for title, 393 (2)" 

BOOKS. proJnction of, 311, 3tZ. 

BOUNDARY, 226. 

BREACH OH' TRUST, 147 (2). 

BURDEN O F  PROOF, 5 ,  152 (9). 

CANVASSING BOARD, 857. 

CASUS OXISSUS, 213 (4). 

CAUSA LITIS, 248 (2). 

CHALLENGING JUROR, .563. 

CEIURCH, selling liquor near, 535. 

CITY, 5S7, 573 (.2); violating ordin~~nce of, how chnrged in iutlic$nleof 
522 (3). 

CLERIC, power to  take deposition, SP2 (4). 

CLOUD UPOX TITLE. whec equity mill interfen?, 329, 333. 

CODE PIXACTICE, IS (11). 

CO-DEFENDSXT TESTIPYIXG, .5%O 

COLOR OF TITLE, 229, 479. 

COXJIESTS OF COUNSEL, 17  ( G ! ,  576. 

COJIXISSIBXEIZ OF AFF[DAVIrFY, 4S5 (8). 
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003IMOX CARRIER,  423, 339, 

GO3IMON DESIGN, evidence of, 61 (21, 

COXPETITIOX A3SONG BIDDERS, 126. 

C O S D E J I N I S G  LAND FOR RAILT\7AYS : 

I. The statutes relating to the appropriation and a w m m t w t  of the 
mlue  of ldllij for rililway %e-, 11~l~e  taken arv,ly Lhe COniQlOII iar, 
lelnetly of t reepav g. c, f ; and the damages alleged to  h a x  
bee11 e~~stnined by the owner of Inntl; tho? appropriated, miis: 
be assebeed in the tnanne:' presc~ibecl in the gc~iera l  law, as coil- 
tnined in the Eevi~et l  C'otle, ell. 61, 4 10, unless special p~mi4ol :  
is made in the charter for that  purpose. &llozoay v. R. dl, 
C'o,, 452. 

COSFEDER-WE: SECURITIES, 283, a%, 600 (6 ) .  

GOSFIRXATION BEFOBE TITLE,  276 (2). 

COXSENT R E F E R E N C E ,  321. 

COXSIGNOR A N D  CONSIGKEE, 423, 429. 

COSSTRUCTIYE NOTICE. 81. 

COSSTRUC JXVE POSSESSIOS, 235. 

C~OSTEMPT : 

1. Wl~ero,  at  :;he i t~ s tn~ icc  of n party lit,igxnt, ju~lgment of iaprisou- 
rncrit is rcndc~et l  npi l l s t  the adverse party for a col:temy? i ~ :  
c.ilfully disobcyillg au o r : h  of conrt, the p r t y  nggrieved is e!? 
titled to appeal. Ooniarz'ie v. Com'rs, 211. 

1. Under tllc act of 156s-'G9, el?. 177, the conrt has no p o w r  tn I J ~ -  
i2h 3, co11te:npt alreaclj. committed By an itnpriaoanle~~t, of iudefi- 



nite duration ; but it may, by "proceeilings c ~ s  for contempt," 
coerce obedience to any  lavvf 111 ortler, by in~prisoning the contii- 
inacious party u~ i t i l  he s?lall comply. Ib. 

3. Upon the principle tha t  private interests P ~ I U S ~  yield to those of the 
prtblic,if tlie entire fancl which e m  be raised by tamtion wit1ii:r 
constitutional limits is reqniretl to  ineet the nrcessary eupeiiqe- 
of an  eco~iomical administration of the eonllty gorernmrnt,  a 
statement of s11c11 facts, supported by proof, will be a due retor11 
t o  peremptory mandamus directing tlie county con>nlissioners to  
levy and collect a si~fficieot t c x  to satisfy a judgment '11 favor of 
a n  indix idual creditor. Ib* 

COSTRACT : 

1. V h e r e  the ellarge is tha t  the eseciitioil of a writtcn ~ o n t r ~ ~ c t  to  
p~ t r c l~s se  land was prccilreil by fraudulent 1~epreseut:xtionc it is 
competent to  s l i o ~ ,  in a court ailministeiing botlt la\v snd 'qnity, 
the accompanying acts and declarations of the parties c l e h o ~ s  the 
~vrit ing,  as il1nstr:rting and f o r l ~ ~ i n g  a part  of the tr21isnction. 
Exiqht v. Hougktallzng, 17.  

2. Where the instrument and  declarations are dn ly  in evidence, it is 
competent to ask a witness to  the  trnnsiction, who was to  pay 
the expenses of giving possession of the lanil ; his anslyer wi:9 
not be necessarily the staterncnt of a n  opinion, or col~clusion uf 
fact. Ib. 

3. I t  is also competent to show that obher ariicles w7j,3r9 sold at t he  
same time with the land, and the price tl~ercof included in the  
same cons;tlrratiou, as  bealing on the question of fmud and in- 
dicating the i~?duccments held out by the venilors to effect tlic 
trade. l b .  

4. I t  being alleged by the defendants tlms they were inveigled by the 
plaintiffs into the ptirchase of said land by f ake  and fraadalent 
reprc.seutation a3 t o  its area, ~l'cl~antages of siturttio:~, fie., it is 
competent t,o show that  a liand-hill was exllibitsil by the agent of 
the  pliiintifl's under their directiocs, contain it:^ s w h  misrepre- 
sent;ttions ; and  it is also competent to pnt such hacil-bill in evi- 
dence. I b .  

S.  Declarations of a joint contriictor, shortly after the ngreernent 
was made, are evidence of its terms ng-linsthia co-contractors. Ili. 

G. 811 ac!~r?isslo:~ in wrifi~ig, under section 331 of the Code of CiviI 
I'rocedure, th:tt, a. let tcr  is genuin" ' o : ~  not prec!ride cornmints 
by connse! as to  the t,rutli of its contents, sugqei:ecl by its ap- 
lwaraoce, the  f ;~ct  af its being written by an  nmaililensis, k c .  . 
but i f  SLEII commenLs w r e  improper, exception thereto, in order 



to  be available, on appeal, must be ~ l a d e  before the court has 
glren tlle case to the jury. 16. 

7 .  Fa!se representations, reasonnbly relied on, and i i~ducing e eo11- 
tr:i.ct? ritiate the agreement so efected.  Ib. 

S. ,111 espen~ l i t~ t r e  by the dcfeiidants of their own Inenns, to  g u t  
tliemselves in the condition in whicl? the plaictiEs si~oulil have 
placed them, will not contlone the fraud of the plaintiffs, so as  
ro discntitle tlie defen11:tnts to relief; nor will all relief be clenieil 
bixanse the plninti!fij have made payments in part  performance 
of their contract after the cliscoverg of the  fraud. Ib. 

9. A party entitled to rescind a contwct  upon the purchase of land 
o:l the grounil of fraiitl m ~ ~ s t  declare his intention as sooll as 
fraud is discovered; and n.I?en sued b y  the other party, xfter a 
!iimber of yeacs, for tile forecloswe of a mortgage to sociire the 
purcliase-mon~y, he  cannot for the first time ark  to  reaciiici, but 
can  only ask to deduct from ilia clebt :in :tmoci~t sufficient to re- 
p i i r  the consequeizees of srlch franc?. I b .  

10 The tlefrnda~lts' right to  s ~ l e l ~  reimbursement is not barred by the  
s ta ts te  oi' limitations npp1ic:ible to an ordinary action for deceit, 

:I; their rem-dy is aifectecl by m f a i i ~ i n g  part of the money d i ~ e  
by an u ~ e x e c u t e d  contract, the eonsideration for which haa 
f:lileil jsro tanto. ib. 

7-1. Cnde r  tile code-plxctice a p u t y  is a o t  reatrioted to the specific 
~,eiief clcmancled by lliln, bnt may have any additional and differ- 
eilt relief n.hi@!i the plea:liugs and facts p rav t l ,  show t;o be j rist 
anti proper. 1 b .  

3.2 \\-l~ere services aye performed by olle person for another iinder 
n u  express or implied co11tr:tct tha t  the party reoeioing the ser- 
vice u-ill provide con?pensntio~l in his 12:t ~ i l i ,  and tlie 1,ztrer dies 
~\it!:or~t m;~Iiing such pro\isioii, an action will lie ou  a pzcl-cntm 
me;.uil for the reasonable mine of s11c1-i sen:ices, freed from the 
o,~cration of the statute of l in~it ; l t ioi~s,  such r~etinn not heiilg 
o~ni~itaiaxble until after the Centh of the party liable. J 1 ~ 1 l e ~  v. 
Lush, 51. 

13. 1Vllel.e s-rviccs are given in the rncre expectation of a leg?.o.@y, r?ot 
fouutled on con t~xe t ,  110 action can be sustained for t l~e i r  value 
wlien such especta:ior~s are dls.ppoi~lted. I t ) .  

L1. 7Vhe:e serriccs are rencleretl for a series of ;.ears under c o  deti- 
iiite contract as to duration, rate, or rnode of com~~ensnt ion .  ether 
tllatl t l ~ x t  irnpliet! by Ian-, tile promije wllici~ the l ~ t w  implies is 
to pa3  for such services as they are rendered, and  the statute of 
1i:nitations bcgina to run t l ~ e n ,  or a t  least, f rom the end of the 
year in vhich  they were pe~,formed. Ib." 
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15. I n  a n  action against a n  adnliliistrator for personal services ren- 
deretl his intestate by the plaintiff, it appearetl in eviilcnce that  
the  services were of considerable value and l i igi~ly e>t.7emed by 
lhe  intestate, who declsrctl his intention of compenwting' plain- 
t,iff iu his will ; and furkl~er, that  plaintiff' h:rd frerl!~ti~itly dc- 
clarecl tha t  she was riot ~vol.king a; a. hireling: IIek7, t11:lt the 
e v i d e ~ ~ c e  :tuthorized nn inference involve~l i n  tlie vertlict of the 
j:try, t1i36 the senices were not gmtuitoo:, but tliJ not justify 
tile f inJ i~ig ,  in effect, of :i rflut~lal nnJerstanililrg as  to  t l ~ e  tern'ls 
n~lcl conditions of plaintiff 'a service, so as to rcrnove tile bar of 
the statute of limitations. Ib. 

16. In  a suit hroi ig l~t  by a wife agi~inst  the aclniioi-trntor of her de- 
ceased husband for money b &  xlvanced and l e ~ i t  ', to 1!im rlnring 
the coverture, where the marriage took place si~icr: t l ~ c  :itloption 
of t l ~ e  coilstitrltion of 1SGS ; He1t7, that  rlie eontl.net I)etn.een 
them was not inconhistent with p:il.~lic poiicy, nl:G tlit:rcfore calitl, 
tile mnliing tlic~reof not being prollibitccl by tlie act  of 1S71-'720 
ch, 103, and that  tlie action c o ~ ~ l i l  be ~~:iilitainetl. George v. 
JJi:h, 90. 

17. The  policy of the courts in respect to the enforce~ncnt of con- 
tracts of a l1usl)nnd ~vit l l  l ~ i s  ~vife, based upon v:dunbIe w ~ i ~ i d e r -  
ation, di.:cns;ecl by RUFFIN, J. Ib .  

18. W l ~ e r e  two pn~Ties, linving agreed npon an  ii~tel.cli:lnge of laiids, 
execute a bond in the sill11 of f o ~ r  hunclretl clolla~s, colitlitioned 
to mnke title 2nd give pn+eu;ion in p u r s u a ~ ~ c c  of (lie : ~ g i ~ t ~ m c n t ,  
nl:il providi~ig that i l l  clefira!t of perform:ulce tl:e tlinnl)yointeil 
p r t ~  may stie tlre other atiil I Y X O C ? ~  the silm of two Iluuclrecl 
tlollars :311(l all dani:lgc's, the instrument will be colietri~ed as 3 

bond f,>r the pelin1 sum of four lia~itlrcd cloliars, to  be \oid npon 
ee~t:rin conditions, and in c:tsc of non-perfornixnee to secure two 
hunilrecl c1oll:~rs and damages. Xowis v. Sauniici~s, 139. 

19. As the lioltler of suah boliil 1 1 ~ s  110 optio~i 11~t to take j i~tlgmeut 
for tlie full peii:ilty. to be c1iwli:irgecl upon tile payment of t ~ v o  
I r a~~dre t l  do1l:irs ancl tl;in~a,-cs, the s~lrli tlelnn~iilecl is beyontl the 
jnristlietioli of a justice of tilt: pen!.e. I b .  

20. Wllcre ill a co:ltriict for pr~rcii:lsc of I t~~l t l ,  it is i~npos;ii)le for a 
vendor to comply strictly with his bontl to  make title, allit tlic: 
vendee waives l ~ i s  right to annnl, lie nliiht subtilit to th? partial 
esec i~t ion  of its provisions PO far :is ihey can be c:irrictl into 
eft'ect, and be content with a proper repar~. t ion  ill uioliey for 
suc11 as can not be performed. Ha~~cocli  v. Brnm?etl, 393, 

See pages 163, 313, 492 (3). 



COXTRACT, time of, 104: 132. 

~ ~ O S T R I B U T O R P  S E G L I G E N C H  310. 

COXVERSATION, 9. 

COXT-ERSIOPS O F  P E R S O N A L  PROPER'I 'Y : 

1. I n  ail action for ilaniages for the co~irtrl'ion of pcrsonal property, 
it is not error in the court to  resttict the issues to  nn inquiiy into 
the plninti i i"~ titie, the act of eonvc.rsio11, and the injury : tinder 
n-liich issurs all legitinirttc defences to  the action are susceptible 
of proof. Eheu v. Deaaer, 337. 

2 .  Nor is it error to refuse to  charge that the iiiiineiliatc right of 130s- 
seasio~l is i ~ o t  in the plaii~tiii', where the c ~ i d e n c e  tenikrl to slio~r- 
t l ~ a t  thc property was nsed by a ~ ~ o t h c r  with tlic per!itial;ioil of 
l)l,iintib, anc? not as bailee. I b .  

COEPOEATIONS : 

Any  fnndamental c l~snge  in the chnrter of a corporation relieree 2 

non-assenting subscribcr from li'lbility upon his stock. Bunk I-. 

CJ~nrloLt~. 333. 

COEl'OR.l '~IOSS, liability of officers, &c., 81, S?, -111, 485 (.2, 3). 

COI?RECTIOX O F  D E E D ,  240 (4). 

COKROBORATIVE E V I D E N C E ,  103. 

COSTS : 

1. Uncler the act  of 1SGS-'69, ch. 96, 5 3, wl!ere?er one sues itz fomzo 
pauperis, 110 officer s11i~ll rec111ire of him nny fee, ant1 if saccess- 
in1 irt his suit, he shall recoyer no costs. Booshee v. S ~ L I  Zes, 02. 

2.  Tile expences of carrying to the nsglam a prisoner fonnil b r  the 
jnry to  be iceane a:?d un:lble to p l m l  t o  the in~lictmcnt. a re  no  
part of the  costs of tlie pro~ecat ion  against him. Xcal T 

CO?,L '~S,  420. 

S .  Khert? the l?ro$ecutor is tnsecl with the costs of a cr in~inxl  pro- 
ceedi:ig, it wns held, tha t  as to  want of pnblic nece:rity for tltv 
prosecution and tlie malicioils niotives prompting i t ,  tlle fintling 
of the court in wliict~ the trial wn,, hxtl, is conclusive: and it is 
i:iimntcriai whether the judgment against prosec~itor be rendered 



a t  the instar~ce of the solicitor o r  the judge ea mero moiu. Act 
of 1870, ch. 49. State v. Adanzs, 5GO; and State v. ?!urclockl 509, 

Bee also Jonea v. X X ,  507 ; and pages 159, 569. 

COSTS, bond f&, 393, 397. 

COUNTY CO-1IMISSIOSERS : 

1. Where the writ clirectctl to the sheriff cclnmands him to s;:i;:!i:oi: 
' -  the board of comolissioners of ROWILII co~lnty ,  C O L I I ~ O ; ~ : ~  (If 
D," and others-(giving the names of the commissioners) tile s i~ i t  
mill be considered as  one against the board in its corpol,zte ca- 
pacity, and  the names of ttle members treated as  surpl:isnge. 
Jones v. Comqrss, 278. 

2 .  It is not the duty of the connty cun~miisioners, individually o~ :I.+ 

a boi~ril, to  revise lipon appeal tlie allotment made by tilz alp 
praisers of an  execution debtor's exemptions. 16. 

3. The duty of revising snch allotment, wlbich, under the former law. 
TVRS incumbent npol; the torvnsl~ip trustees, devolved upon t i~em 
a individ~~als,  and it: s ee~ns  that  a legislative t ra~lsfer  of corpor- 
ate cl~lties only to the eosnty  comn~iss ioner  :vss a caseis o~iri.i.uz~s: 
which operated the d i . ~ c o ~ i t i ~ ~ u x n c e  of any s:~perviaory trib:;~ic~l i n  
the allotment of homesteafls and o: l~er  exemptions, Ib. 

See pages 211 (31, 370. 

CREDIBILITY O F  WITNESS, 544. 

CREDITORS' BILL : 

1. I t  is error to vacate an  order admitting a creditor as  a co-i~lniiitifl 
of record in a creditors' bill for nil alleped irregularity occ l~~ i i i l g  
before the personal representntiws of certxia deceased defei111- 
ants  l ~ a d  been bro~ight  in by the service of process. Lon9 v. 
B m k ,  334. 

2.  The  right of any creditor to  becorne n plaintiff in such case ~ e s t ~  
upon the same ground as h i 3  riplit to sue alone, :tnd !!ic po.scs- 
eioli of evi(1el:ct.s of debt accon~ lm~ie t l  by a veiifyiiig a%invit. 
makes :I p&;w facie case suEcient to  :mr rmt  the orclcr o l  :d- 
mission. 13. 

3. The practice of making or!c suit allswcr ill place of many, is for 
the protection of t l ~ e  person a t l~n i~~ i s t e r ing  the fund, and to se- 
cnre the  prompt settlement thereof. Ib. 
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4. A j t~dgnicnt creditor of a corporation caused an execution t o  issue 
wiiicli was returnecl uusatisfied, and he then brought a suit for 
liiniself and all other creditors egainst the corporation eucl its 
:tocliiioltlers, demanding en  acconnt to ascertain the anlonut clue 
1il)oll u n p i d  stock, to pay debts of the corporation : Hcl,b to  be 
:i, new and independent action, m ~ d  not cleninrrable or, the 
ground that his remedy was by proceeding snppleme!~tary to 
estjciition: or that  complaint fails to specify the number of shares 
lieltl by defendants. U r o n s c ~ z  v. l i i s ,  Cob, 411. 

5 .  \\'llere it is averred ill the complaiiit tha t  the ~lefendnnts and oth- 
r rs  whew names are not known are  i-tocliholdere, and tha t  it is 
i~upmeticable from their great  number to hying them all before 
t l ~ c  court : Beld  not den~urrable  for defect of parties. I n  sncli 
case o r e  may sue or be sutd for all the others. 1 6 ,  

See page 3.5 (3). 

CREDITS,  proof of, 3 

CRIMIXAL P E O C E D C R E ,  534. 5.51, 553. 553,  

CURSIXG, indictment for nuisance in, 52s. 

C U R T E S P ,  tenant by, ?3. 

DAMAGES, 82 (3), 132 (3), 310, 331 (21, 423, 432, 

DECLARA'ClQNS, 17 (5) 81 (2) 236, 5% (A). 

D X C R E E  O F  CQNFIRJIATION, a judgment, 399. 

DEED : 
1. Wlnrre the husband of a feme cot.e?t does not join i n x  couveyanci: 

of her land, and ~ h e  is not privily examined as lo  her voluntary 
nswnt to the deed, the attempted conreyance is a11 absolute 11nl- 
l i ty;  and the venclee has no lien ox the  lsnd, or right of action 
nqtinst the woman personally, for tlie purchase-money paid by 
him. Scot t  1.. Battle, 181. 

2. Such purchaser, being charged by i~nplieation of law with lrnoml- 
edge of tlie invalidity of his title, cannot niaintain a claim for 
"betterments" under the act of assembly (Bat. Rev., ch. 17, 
$5 262 a,  e t  seq.), for improvements put by hini i ~ p o n  tlie land. Ib. 
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3. Onc n-110 nccluire the estate of t,he first purcl~aser,  ~111tle: :r ri~ort 
gage wle,  is aEectec1 with notice of the  clefect in thc t1i:wt slixin 
of his title, and stands iu 30 better plight as r c g x d s  irnprwe- 
incntu. Tb. 

claim, to the tlcuiailil of the real uwllcr for t i x  rent3 :1n(l. profit: 
of t!le k ind .  lli. 

5. JYIlere tllc operative word< of n conveyance ?vere that tlx: granloi 
6sclotll give! grallt, l ~ r g a i n ,  sell an< C ( ~ I I T ~ ~ ~  nnto tlie p a x y  of 

(1) 7:liat sneh c o n v e r a ~ ~ c e  mas a n  attempf to limit 3n estate i r  
reinnintier ill chattels, cspoctnnt upou the cletcl'!ninxtion of :* 
precedelit life estate reserved to the grantor ; 
(2) Tha t  tlic reservation of tlle life intc'rest coald !lot be ilisre- 

gardeil cis inoperative by reason of its repngrlaney to the estate 
conveyed to the grantor ; 

(3j Y'liet tlic particular estate for !ife absorbed the entire inter- 
est, and the limitation over was void ; 
(4) Tililt parol evidence that  the grantor pnt the gl.n!ltecs iu 

possession of the property immediately aftcr executing the deed. 
is inadmissible to  affect the constrncticn of such deed. Duil v. 
Jmes, 221. 

G. Where, by the mistake or oversight of the rnaliers of a deed, the 
same is incorrectly writ tel~,  they have no equity t o  call upon the 
grantee to  correct the mistake in the books of the  register, as 
they have an ample remedy uucler Bat. Rev., ctl. 36, 2 0 ;  and a 
promise by the grantee to  malie such correction at 11ii o1r.11 ex- 
pense and trouble, would be m d ~ i r n  pnctum. OILI?LC/I?~ 1'. B a d -  
240. 

DEED, descriplion in, 12. 

DEFECT OF PARTIES, 411 (2; .  

DELLFTERT, evitleiice of, 166. 



DISCRETION OF JUDGE, 141,5S5 ($). 

I)ITTIDZSD IN PARTITION. e s rc~ i l i on  in faror vf. 399. 

'I)ITOICCE AXD AEIAZONY : 

I .  Where a wife a l l eqe~  snEcieut facts for a sepnratio!l from bed and 
boarcl, nnd a k o  to obtain alimony rlialres the necessary afiid;tvit, 
rlndi-r Eat .  Rev., ch.  37, 4 6, it1 refereiice to  ti?e I i~ tband ' s  re- 
niov:~i of his property from rhe state ; Held t i n t  it is not necessnr)-, 
in older to ge t  a decree for separation: to file anotlrer complaint 
s i s  r;:.~nths ,zft?r the time the  facts (upon which alone the c?ecree 
couid Ijc made) are nlieged to havc occurred, Scog.lins v. Scog- 
g i 7 q  347. 

2. W11c.i.e in such case it is allc~gecl and the jury f i ~ d ,  that  a drunl ie i~  
I~risbanJ cursed his wife and drove her from his house, ancl by 
demol~s t r a t i o~~s  of vio!ence car~sed her to leave the  bed-side of a 
dying chiid ancl seek safety and protection a t  a distance of sev- 
crnl miles, :L decree (1 ,inc7lsn, e t  thoro was propsrly granted. Act 
1371-'2, cli 193, qF 36 ;  Bat. Rev., ch.  37. 1b. 

VOCUXENTS, production of, 341. 2$2. 

SLECTIONS : 

7Vi1crt: city nnthor i t ie  w e  autho?ized to order an  election to ascer- 
tain the sense of tile r(11:~lifietl rotera upon n question, the  rrgis- 
try of roterv is only p ~ h a  f i c i c  evicleim of the n r~mber  of 
.,. . I )  ,' t ,, , s - cgst, ant1 the bo:~i.dof alderinen may hear other eridel~ce,  

uxd their f i i ld in~,  sr~stainccl by the  court belon-, that a mnjority 
of nil the qr~nlifiixl voters of the city liave give11 their approvnl. 
of the measure, is ~onclusive.  i%rnzent v. Charlotte, 3S7. 

ELECTION OF COVXT TO PROCEED OX, 534, 361. 
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E S C L X B R A S C E  O F  HOUESTEAD,  96. 

ENDORSEE, 1,3.  

ESTRY A S D  G R A S T  : 
1. Wliere A takes out a grant  of land from tiit: state in pnrsaailce of a 

contract with I3, that the latter ailall share the land upon p y m e n t  
of a certain proportion of the e x p e r ~ e s  incurred in securing and  
completing the title, and B is let into possession of the land by 
consent of A, a trrist in favor of B attiiciies to  the ectate, aud iie 
is entitled to  a n  account of t l ~ e  proceeds of tiliiber cut from said 
land and sold by A. narrison v. Emery, 1G1. 

EQCITABLE COUNTER-CLAIM, 185 (4). 

EQUITY,  35 (31, IS5 (A), 210 (4), 231, 329, 332, 433 (3). 

E Q U I T Y  O F  R E D E M P T I O S ,  479. 

ESCROW, 230 (4). 

E S T O P P E L  : 

1. Where two or more successive actions are identical as to the par- 
ties, the alleged cause of action, the defences relied upon and the 
relief demanded, a judgment upon the merits i n  the first action 
wi:l estop any  and all parties from maintaining the subqequent 
ones. Tuttle v. Harrtli, 456. 

2. Except iri special cases, the plea of m s  udjudicnta app1ic.s not only 
to  poilitj upon nhich  the court ~ w s  actually rcqrlired to pro- 
nounce jucl~mellt ,  bc t  to  every point \\hieti properly belonged 
to  the subject of the issue, arid which the  parties, exercising 
reasonable diligence, might have brought forward. l b .  

3. Under the preserit system of pleading and practicl.. a pzrty is 
ronclusively precumec! n h e n  sued i n  a second action on matters 
h-fore litigatetl, to hav,. set up in the former action all the 
equitable defences of which he might have awi l rd  hiu~sclf to  clc- 
feat the l e q l  title. Ib. 

Pee pages 3.5 (3), 218 (3). 230 (3, 272, 456. 
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EVIDENCE : 

1. Where a par t  of the conversniion between a witness and one ile- 
ceased is called out by the iiefeudant on cross-examination, the 
plaintiff is entitlwl to all that was s:iiil in that conversntion per- 
taining to the same s~rbj tc t  matter of inquiry. lIoberts v. Bob- 
e r t s ,  9. 

2. The  defense of payment being one which confe8ses the cause of 
action and seeks to avoid i t  by new matter, the party setting it 
u p  must plead and prove it. Ellison v. Rix, 77. 

3. Whcther or not the loss of ii paper ha? heen *~~fficiently proved to 
ndnlit par01 erLlealce of it3 content* is a qncstion for the comt, 
but if the judge, not c o n t ~ n t  wi th  Ilia ruling, leaves the matter 
t o  the  jury, %hose finding agrees n i th  t l ~ a t  of the court, there is 
n o  harm done, and therefore no error. I b .  

4. I t  is not error to refuse to charge that  the failure to  produce the 
subscribing witness to a note is evidence that it was nevcr exe- 
c~;tetl, x-l~en there is no evidence that there evcr was a wit- 
nesp. Ib. 

5. In ejectment, the plaintiif claimed ucder exec~ t ion  sale and 
illeriff's deed, nnd the tk fen t l an~  under a hornestencl allotmel~t; 
BeZd, (1) I n  order to  show that t11c l a n d  waq not exempt from 
execution, j t  is competent to prove by the plaintiff in the judg- 
ment  on -\?-hich the execution issued the time mt~en thc debt was 
contracted, (rv~tllont producing the evidence thereof) as an  inde- 
pendent fact and collilteral to the contract, which was between 
other persons than  the plrt ies to  this sui t .  ( 2 )  Where t!~e loss 
by fire of the execution under which the sheriff sold was si~omn, 
entries in  the jndgnent  clocl~ct of the levy, sale, &c., may be 
admitted and proved by the clerk who made the entriaq, a s  
secondary evidence of the contents of the execution. And in 
such cases the recjtal in the sheriff's deed is prima f a c i e  evi- 
dence of the existence and validity of the execution. Bat, Rev., 
ch. 14. 5 19. DaiZ v. Sayg, 104. 

6. TV11erc the plaintiff sues for the possession of land purchased by 
him a t  a juclkinl sale, and the ilefeuclnnt asserts an equity at- 
taching to  the estate by virtue of a (&tineb agreement that  the 
plaintidwo~iii i  buy thr land for the defendant. and  re-convey to  
him upon being reirnborqed the slam bid and arcrning interest, 
it is competent, after evidence ]:as been given of an espress 
promise on the plaintifT7s par& to  purclrafe for defendant con- 
formably to  such agreement, t o  show a s  a fucl  that  there was n 
general impression among the by-standers a t  the sale that such 
a n  understanding exbted, and that, in consequence, there was 
no competition among kidders. Cheek v. Watson, 195. 
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7. Snch evidence of n h a t  the by-standers understood is also admis+ 
blp as corroboraiire of lhe defendant's statement as t o ~ r h n t  !I24 

the actual agreeinrut. Ib .  

5. T h e  declarations of a deceased owner of land, locatin; an  angle 
of an atljoining tract, is admisqible, thougl~ the corner so estsb- 
l ish~cl is coincidrnt with one of liis own bo~~n t l a r i t  s, where both 
p:lrtif.s to  the action place the corner in  the declarant's line, and 
it is immaterial to l ~ i m  a t  what poiut it is fixed. Xaso?z v. XL- 
Cormick, 226. 

3 Upon an issue as to  the drfendnnt's occopation of land in dispute. 
it is proper to  introdnct: the record of a former suit by the de- 
fendant against the philitiff and others for a n  injunction and to 
stay tre-pass, for the purpose of sliowii~g, by a n  affidavit made 
in that c:xise in behalf of the plaintiff tllerein, a deliberate ad- 
mission of s~?ch  possession. Ib. 

10. Defendant moved for a continuazce on accormt of t he  absence of 
>I witness, and in his affiilavit stated mhnt ht. expected to  prove 
by the wituess; and to avoid a postponement of the trial the 
partirs agreed tlmt the aficlavit should bp read ill eviclcnec and 
have the same effect a i  i f  the f a t  stated was smorn to by tlle 
nitness in opeu court, s~ibject ,  however, to plaintiff's riglit to 
contradict or explain ; Held, that testinlong was properly rc- 
ceivecl to  contraclict the statemect mnde in tlie affidavit, (th- 
statemt2nt being upon the nx~terial  issue iuvolvetl, and not rela- 
ting to collateral matters.) R7~ea v. Deuaer. 837. 

71. When the plaintiff has exhibited an  account for serviccsrendered 
the  defenclant, it is conipeteut for him to prove tha t  ha n-as in 
the service of the defenclant for a longer period than that charged 
in the amount,  and to explain that the excess was the  equivalent, 
of time lost while he was in such employ~lient. &PeLerr v. 
Ray,  462. 

I d .  I t  is also competent for a witneqs who testifies as to  the value of 
the pktintiff's services, to assign in support of his estimate that 
be hat1 himself pre\iously employed the plaintiff and paid l~inl  a t  
that  rate. l b .  

13. This court cannot consider csceptious to  finding.; of fact  as bein: 
against tlie weight of evidence. ib. 

1-1. TVhether the tleclarations of a p r i~oue r  are voluntary or in(1nceil 
by  hope or fear, is :t question of fdct to  be deckfed by the cocrt 
below, whose finding is conclnsive. And the mere fact of the 
prisoner's making them while under arrest, is not in law sum- 
cient to exclude his declarations otherwise freely made. State v 
Efler, 688. 
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16, Evidence was rweired without objrction, mid on the n e s t  clay of 
t l ~ e  trial, a ~ilotion to strike i t  out on the ground of irrell?vi~ncy 
mas refnseil ; I i c l d ,  oo error. If is matter witilin the discretion- 
ary  power of the judge, and its exercise is not reviewabl~l. I b  

S-e p a p ,  3, 12, 17, 5 2 ,  81 ('?), 152, 166, 170 (.2, 4, 2 2 2 ,  259. 

ESCEPTIOSS, 219 (I), 276. 

E S C I I 4 S G I N G  LAND, honc? for, 135 

being held ; on call of the case, itis cotznsel stateil t l l :~ t  defendant 
bad mi?tnken the rl%y na i l  m : ~ s  a b w ~ l t  attentlit~g to  o t !~e r  rnattnrs, 
and  the trial WAS postpone11 iintil the nfter~ioou to allow time for 
:he t l e f r ~ ~ d a n t  to  be sent for ; on the s rco~~cl  call of the case, a 
trial w x s  had, the defrn:la~it  hiring still :~h.vll t  bnt rrprcsentecl 
by counsel, a n d  fu t lg~nent  ~va.; 1.eni1ered ngninst l ~ i m  ; Held, that 
hi, n ~ g l z c t  was inexcusnbie. Hen? y v. Clayton, 3 i l .  
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3. The lien of a docketed judgment is lost by delaying for more than 
ten years to enforce it by execution. Ib.  

4. A party may have execution on his judgment, and at the same 
timc prosecute an action on it. under leave of court. McDon~xZd 
v. Dicksou, 245. 

See pages 93, 96, 104, 173, 291, 303, 399, 418. 

EXECUTION, distributing proceeds under, 415. 

EXECUTORS AND ADMINISTRATORS :' 
1. Where a n  administrator dies without having fully administered his 

intestate's estate, an action will not lie by the next of Itin for 
distrih~~tion against his admiiiistrator, but must be hrouqht by 
an  administrator de bonis non of the original intestale. I fam v. 
Rornegny, 11 9. 

2.  Administrators dwlared against distribatees upon a written C ~ I I -  

tract without seal, conclitionecl for the refunding of their esti- 
mated shares in the estate, if the same be necessary for the pur- 
poses of administration, and allege a deficit in the estate by rea- 
son of the fact that they mere obliged to take hack certain prop- 
erty of the estate for which the purchasers had refused to pay ; 
Held upon demurrer, 

(1) That the foregoing constitnted ench special circumstanc~s' 
and manifested such diligence upon the part of the adminis- 
trators, as justified them in calling upon the distributees to 
refnnd. 

(2) That the benefit conferred by the receipt of the money was 
a su&cient consideration for the promise to refund. 

(3) That it was not requisite that thecomplaint should set forth 
an  ' L  account of the adn~inistratioo." 

(4) Thak the sum demaurled not being in excess of two hun- 
dred dollars, the justice's court had jurisdiction. 

(5) That it was immaterial as to whether the retnrn of the prop- 
erty by the purchaser to the :dministrator was before or  
after the execution of the p:iper writing by the distributere. 

(A) That as the instrun11 nt  sned on mas a simple contract, it 
was proper that the plxiutiff should have demanded judg- 
ment for tlre exact amount of his claim, and no more. 
Lowery v. Perry, 131. 

1. Beld further, That, the artion being on a contract made prior to 
the adoption of the code, and the plaintiffs declaring in assurp-  



sit and asking damages, there could only be an  interlocutory 
judgment and a writ of inquiry to  ascertain the damages. Ib. 

4 A testator devised and bequeathed real and personal est& to  his 
son for life, with a limitation over if he should die without issue. 
The executor was authorized to sell the lsnd and invest the pro- 
ceeds for the benefit of those enlitled to. the estate. The execn- 
tor, having sold the land, turned over the purchase money, in 
the year 1858, to the testamentary guardian of the son, and a 
par t  of it was lost by the insolvency of such guardida; Lleld, 

(1) That  the executor should have inwdsted the money in t h e  
purchase of other property or in public or  private secaritiec, as 
directed by the testator, and retained the substituted fund 11nder 
his control, for the benefit of the pwties enti:led. 

( 2 )  That  he was guilty of a breach of trust  in turning over the 
corpus of the fund to  the guardiatl. 

(3) T h ~ t  the c la i~n of the legateer; against the executor was not 
barred by the statute of limitations, or by the emux of time pir- 
ing rise to the presumption of asettlernent. 

(4) Tha t  the cootinxent interest of the ulterior 1egnteesshoulC 
be represented by nmking them parties t o  the action to secure 
the fu t~d .  Peacock v. Barris, 146. 

5 .  The bond of an  a d m i n i ~ t r ~ ~ t o r  whose sppointment has been 
revoked may be sued on  by his successor in office or by the next; 
of kin, in case of his fdilure t o  account fairly for the assets that 
came t o  his hands, S e a l  v. Beclmell, 2%. 

6.  Where it is admitted or proved that there came into the  hands of 
an  administrator assets belonging to  the estdte of his intestate, it 
is proper to order a referent.: to take an  acconnt of his adminis- 
tration of the same, unlecs some defense is interposed rnl~ich baas. 
the right to such account. I b .  

See pages 36 (3), 51, 52, 99, 127, 313. 

E X E X P T I O N  O F  PERSONALTY, 159, 

EXPECTATION OF LEGACY, 51. 

FAILURE 0.F CONSIDERB'I'ION, 16s. 

FALSE REPRESENTATION, 17. 

F E E ,  paid by guar&inn, 500 (4 ; of solicitor, 5f%? (2)  
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FEE-SIMPLE, presumption of in state grant, 235 (2). 

FEME COVERT, deed of. 184. 

FIDUCIARY, negligence in, 2S3, 284. 

FINDISG OF FACT BY COURT, 500 (2). 

FORBEARANCE, 441. 

FORCIBLE TRESPASS : 
1. To constitute the olfence of forcible&respc~ss, there must be rtetual 

demonstration of force in excess of a bare civil trespass, as with 
arms, or a multitude of attetldants, so as to create or make im- 
minent a brerteli of the peace,-approving State v. Conington. 
70 N. C., 71. State v. Lloyd ,  573. 

2. Whether the general dmtriue, that ownership of land bounded 
upon a highway giving Cht! owner the right to  the soil to the 
center of the way, applies to the streets of a city--&u@re. I b .  

FORMER ACQUITTAL AND NOT GUILTY, pleas of, 585 (2). 

FRAUD : 
1. Wt~cre t l ~ e  clefendant had given to the plaintiff his bond for the  

payment of money in consideration of a quit-claim deed from 
the latter to land also clairned by the formel; he cannot defend 
a n  action on such bond on the ground of a failure of considera- 
tion, in that, the plaintiff had uo title lo the land, without show- 
ing  that, while in the exercise of due diligence on his part, he 
had been mislead by the fraodulent preter~tions of the plaintiff 
to a title which 11e knew he did not possess. Foy v. Ehughtos, 
1G8. 

See pages, 17, SZ (2), 25s. 

GRAND JURY, 52%. 

GEL ANT FROM STATE, 161, 231. 

GUARDIAN AND WARD : 
1. One who conducts a suit as guardian o r  nest  friend of infants is 

no& a party of record. but the infants themselves are the real 
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plaintif%; nor will any one who has a n  interest in the  action 
hostile to  tha t  of the infants be permitted t o  conduct the s:me, 
George v. Righ, 113. 

2. A ward is entitled to  demand of her guardian nn annual statement 
of the manner and nature of his iilvestmeuts of her estate ; a11d 
the rejection, by  the probate court. of such a demand, is the de- 
nial of a substantial right, which entitles the ward t o  a n  appeal. 
Woore v. Askew, 199. 

3. The great  depreciation reached by confcderat,e securities in J u n c  
and July ,  1863, raises a presumption of a want of caution on the  
pa r t  of a fiduciary who collects well secured ante-war debts rind 
invests thc proceeds in srich secnrities and calls for exculpatory 
evidence. Robe~isoiz r .  Wal l ,  2S3. 

4. When the evidence shows that a guardian, without any sinister o r  
selfish motive appearing, makes such at1 investment of funds  
arising from the collection of well-seeared debts contrachetl be- 
fore the  war, he will be exonerated from blame, npon showing 
tha t  he had invested his own f~lntls  in the same may; tha t  he 
acted upon the a d ~ i c e  of experienced business men; t ha t  he failed 
af ter  due trial to make private loans;  ancl that  the  mouey re- 
ceived in Ju ly ,  1863, was the balance of an entire debt, t he  other 
portions of which had been collected prior to 1863. Ib. 

5 .  A father, though he be the guarc1i:rn of his minor child's (,state, is 
not  ordinarily pennittcd to  charge for its mainten:ti~ce, and, if 
able, he is himself bonnd to  n1ain:aiu his child; if not so, he 
must before applying any of his ward's income to  tha t  elid, pro- 
cure the  sanction of t h e  proper courr. Burke v, il'zcrnnr, 600. 

6. A guardian iq not entitled to  commissions on money collected and  
used by him i n  his own business, nor on debts of !)is w:lril paid 
to  a firm of which the guardian is a member. Ib. 

7 .  He should be allowed reasonable attorney's fves. paid in good 
faith. 16. 

6. Where one who is aware of the mieapplicarion of truqt fonds by 
a guardian afterwards succeeds t o  that officcx, he  is guilty of 
laches if he  fails to  charge the first gna rd~an  in his settlement 
n i th  h im with the sum so rn isappropiht~d.  1 6 .  

9. E r e n  though the circumstances be such as to jwtify n guardian in 
receiving confetlerate curicncy for his ward in 1862, yet he is 
chargeable with its value if he neglects to  invest it, uses the 
greater part  of it in his own bminess, a n d  mixes it all with his 
own funds. I b .  

See page, 2%. 
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HANDWRITING, proof of, 166. 

HEIRS, words of limitation, 59. 

HIGHWAY, 573 (2). 

HOMESTEAD : 

1. A note or bond given for land is not a lien on the land for the 
pnrcllase money, but no real property of the vendee is exempt, 
under the conatitutio~~ of ISGS, from sale under exscution agxainst 
him for paymcn: of obligations contracted for the purchase 
thereof. Smith v. High, 93. 

2 Where land is sold at execution s,le "subject to homwte d," the 
purchser  takes it wish the cncnmbrawe. Barret t  v. Ric78ard- 
son, 76 N. C., 4.29, approved. W y c h o  V. Wyche, 9G. 

See pages 104, 24s (41, 27s. 

HOMlCIDE, 581, 55.5, 591. 

HUSBAND AND WIFE, co~~t rnc t  between, 99, 134, 231, 492. 

ILLEGAL SENTENCE, 600. 

IMPEACBING STATEMENT JIADE IN AFFIDA4VI'P, 33i. 

IMPLIED PROXISE, 51, 52. 

IMPRESSION OF BY-S PANDERS, 195. 

IMPICISONNEN'J! FOR CONI'EIIPT, a l l .  

IXPROVEMENTS. 185. 

I N  CU8TODIA LEGIS, 491. 

IN FORMA PAUPERIS, appcirl, SS ; costs of suit, 90. 

INCUNBRANCE, 174. 

INDICTMICNT : 

1. Where one is indicted for violating a city or,linancc>, the terms. of 
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the ordinance and the particular breach alleged, should be set 
forth. Stale v. Edens, 512. 

2. An indictment under tlle act of 1879, ch. 232, for selling spiritu- 
ous liquor within a certain distance of a chmch in Hyde county, 
cannot be supported by evidence of such a sale within the pre- 
scribed distauce of a house conveyed prin~arily for educational 
purposes, with pern~ission to hold divine service therein on suit- 
able occnsions, which is ordinarily used for a school-house, but 
in which there is preaching a t  stated intervals. Mate v. Xidgett, 
538. 

3. The issuing a marriage license by a register of deeds in viola- 
tion of the statute (Bat. Rev., eh. 69, 5 5 ,  7,) is not an  indictable 
offence. A penalty of two l~undrecl dollars to any person suing 
for the same, is prescribed, and this particular mode of proceecl- 
ing excludes that by indictment, unless the illegal act be done 
rnnla$de. (Section 107, chapter 32 of Battle's Revisal discussecl.) 
State v. Snzrggs, 541. 

4. I t  is an  iudispensable reqliisite to an  indictment for murder by a 
stroke or blow, that it shou1t.l allege the infliction of a mortal 
wound, of which the deceased died. State v. Xorga~z, 381. 

See pages 506,555, 564, 566. 

I N F A N T  DEFENDANT,  258. 

INJUNCTION A N D  R E C E I V E R  : 

1. Irlcre irregularity in the granting of an  injunction will not render 
it a nnllity so as to prevent the suspension of thc statute of linii- 
tatioas, under sect~on 46 of the code. during the pendency of the 
in junction. Walton v. Pearson, 34. 

2. \17here the jury find that the rebuilding of a proposed mill and 
dam would overflow and render useless the plaintif 's  land, and 
injure the health of his family, but  that thc  mill would be a pub- 
lic convenience, pecuniary compensation is all that  the plaintiff 
can claim, and an injuction agaiust such erection will be refused, 
upon the principle that private advantage must yield to pnblic 
benefit. Daughtry v. Warren, 136. 

3. An injunction mill not be granted to restrain the erection of a 
planing mill and cotton gill (in process of construction) upon a n  
all,)gation by plaintiff that the same, when completed, will ex- 
pose his premises to increased perils of fire, and that the noise, 
&c., will render his dwelling unfit for a residence. Dorsey v. 
Allen, 358. 
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4. The prior jurisdiction acquired by the pendeney of a former action 
in which an injunction and receiverdrip are sought, will exclude 
the interference of the court in another suit of which the princi- 
pal object is the same provisional remedies. Yozing v. Rollins, 
4S5. 

5. When a corporation has becon~e exti,nct by legislative enactment, 
and its powers and property transfe~rerl to a new corporation 
substituted for it, the courts have no power, on a11 ex yarte ap- 
plication, to appoint a receiver of the assets of the def~mct cor- 
poration. 1 6 .  

6. An order appointing a receiver of the extinct corporation canuot 
properly be made except in a proceediug to Whicb its successor 
or substitute is s party. 16.  

7. The office of receiver should not be conferred upon a party to t h e  
cause. I b .  

8. An affidavit upon which an application for a provisional remedy 
is based, is sufficiently verified when made before a commiasioner 
for this state resideut in another state, and a~~thenticatecl by his 
official signature and seal. 16 .  

9.  When the ilefentlants in an application for a provisional remedy 
meet the plaintitis' allegations by counter affidavits, it is compe- 
tent for the plaiatiffs to support their original affidavits by others 
to the same effect and in reply to  those oticfeled by the clefeucl- 
ants. I b ;  

See pages 35 (21, 174 (3). 

INSANE PERSON, expewes cpf carrying to asyl~un, 420. 

INSTANTANEOUS SEIZIN, 466. 

INTERCHANGE OF LAND, bond for, 135, 

INTEREST, 41b, 441 ('2)- 

IXVEWMENT BY GUARDIAN. 199. 

IRREGULARITY I N  INJUNCTION, 33; (2). 

ISSUES, 69, 215, 272 (8, 3), 275, 2 9 ~ ,  337 (21, 477. 

JOINING TORT AND CONTRACT, 205. 



1. T h e r e  there is a severance on the trial of tlefenrhnts, and another 
party charged in the  bill testifies in behalf of the accuwl ,  it is 
error, as inilieating the opinion of the court on the facts, to  
charge that the veryfaet  thnt the witness is inclr~drd in the 
same iuclietment \?ill impair his te~tirnnny, and that  Iris testi- 
mony shonltl not be pl;le?d on tile same p h n e  o r  footino. with 
tha t  of a witnew of undoubted cl~aracter who is disintercstetl. 
Stirte r, Jenki~rs,  643. 

i An omi.sion of the jntlge to charge tha t  there is no evicleuce on a 
contros.ertet1 point, where there is no p r h y r  for initrnction.;, and 
n o  escepfion to the c!targe ~111til after. tho jury lrnve reutlered a 
vcrilirt adwr-e  to  the appellmt,  i? 1101 as,-ignnhle for error. 
Slate v. N~cho!so7~,  848. 

See pnge3 77 (3), R 3 i  (3, 376. 

TUDGE'S DISCRETION.  141, SS.5 (4) 

JUDGE'S P O W E R .  3.5 (4, 6), -500 (I), 560. 

TUDGE'S SIGNING J U D G N E S T S ,  286 

.JUDGJIENT : 
1. Tnlii~lg jr~tlgnient upon a sealed ohlig:ltion does not  rnergc the  

~pecia l ty  so :L; to  estop the j n ~ l g i n ~ n t  eretlitor from bringing 
setion on thc s~ ln l in i . ; t r a t i~ t~  bond of the tlvfcrltlanl i n  the judg- 
ment, nssiguing ns :I breach a deoastaait by tile c!efenr!:~~~t :~ncl :I 
con~eqocn t  f;iilnre to pay the plaintiff's cl:ii~r?. WTalton v. I'm?- 
son, 34 

a. The doctri t~e that  equity will not upon tlte filing of a gcncral 
creditors' bill restr;tin :I particu1:ir crrtlitor, who Itas obtained an  
absolute j ~ ~ t l g n ~ e n t  : ~ p ~ i ~ : s t  an  :id~nirtistmtor, from proceeding 
:~,v:litlst SLICI I  adminidr ;~tor  pe r so~~a l ly  ant1 his s ~ ~ r e t i t ~ s ,  has ~ i o  
appliciltio~l to a c:1.;e w l~e re  sr~ch ju,l;tnent en,c!itor is thc one to  
lile thc bill, thereby submitting liis claim to  tile control a~ i t l  tlis- 
position of the conrt. l b .  

3. A judgrnen t will not be vae:~tetl h~c:tuse some of a numhrr  of 
i n f a ~ t  defendants united in iuierest, appenretl only by :L ~ I I : I I . ~ ~ A I ~  

ad litzm, appointed witl~ortt p r o e s s  previou;ly scbrr.ctl on such 
incants. (See C. C. P., 5 50, for present practice.) Ilicittkews v. 
Jouce, 263. 

8 .  The act  requiring the signature of a jaclpe t n  authenticate his 



judgments and decrees is directory only, nnd such signature i~ 
not essential to their validity. Ib. 

5. A a ~ ~ e c e ~ s f u l  plaintiti cannot be rnnile to forego the adv:intxgeq of 
his victory 1)ecause his opponent. defending in a representative, 
e:tpwity, 1 1 : ~  frandnlently omitted to see up  an av:tilnble ~ l ~ . f r ~ ~ i t ~ ,  
if ~ n c h  failnre WBP not the result of collnsion with the p1;tir-i- 
titi. l b .  

6. T o  entitle a 1)nrtp to the n 4 s i o n  of a jntlgment on the gound of 
newly discorered ev i t l c~m,  the evidence mast not he mel-c,lp 
cumulatirs, ]lor such as ortlinary diligence wor11rl hare d iwov-  
ered in time for the first t r id ,  1101. then in the posscs~ion of t lw  
counsel or  agent of the party. db. 

7'. The docketing a tlormant jnstice's jntlgment in the superior con12 
doee not have the effect of re1 iving it. but mervly brings it I\ itlri11 
the operation of the rnle applie81ble to oriyiml jw'gmcnts i ~ i  
that court. Beforc re~nmtrl  a new actiou is iieerrc-ilry to revive 
it. Williams v. Williamx, 353. 

8. Qucere as to w l ~ e t l ~ e r  the transfer to the superior conrt s l ~ o u l ~ i  nor 
be made before the dormancy of the juclg~neut. I&. 

JUODJIENT UNDER CODE, IS (]I), 245 (4 )  Jr~dgment  Lien, 174 
(j), 248 (4). Jndgment,  action on. 248 (I) Jutlgrncnt in Parti-  
tion, 399. Jnrlgment n w c  pro  lunc, 415. Judgment, estopel, 
456. Jndgmcnt affirmed, no errore, &e., 591, 592. DocTieti~~g 
J~lstiee's 3f33. Judgment against county, 211 (3). 

JUDICIAL SALE : 
1. It ie error to order the making of title to property dispo~ed of nt 

a judicial sale, prior t o  the comn~is~ioner's report of such cale, 
and its confirmation. Alexander v. Robinaon, 2'76. 

2, Wilere land has been ordered to be dispost~cl of a t  a judicial sale, 
i t  is i w  custodia Eegis until title has been rnarle to the purci~asei 
under the s a ~ ~ c t i o n  a a d  direetion of the court. gemp v. Eemp 
491. 

S re  pnqrs 273, 3'13, 492, (3, 4). 

JIJRISDICTION : 

1. w h ( ~ ~ ~  x case, comrnenet d wongfnl ly  before the clerk, get., in tc  
tllc. superior COII I  t by appeal or o t h e ~ n i v ,  and the latter has ju. 
risdietiou of the whole cause and can proceed 20 its detrrmina- 
tion, it nil1 do so, and m a l e  all ame~ldments of process needful 
t o  give effectual jurisdiction ; but where a con~plaint which state- 
nlatters properly triable in the probate conrt i6 arncnded in t h e  
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superior courc on appeal by engrafting new matter cognizable 
only by  the superior court in term, a demurrer by a defendant 
averring a defect of jurisdiction over such matter, was properly 
sustained. Cupps v. Capps, 405. 

2 The act of 1579, cll 92, does not apply t o  proceedings pending at 
the date of its ratification; hence in a bastardy proeeedi.lg pcnd- 
ing in l8 i8  and tried in 1881, the superior coui t was uot restricted 
to the fine imposed by that act upou a defendant against whom 
the issne was found. State v. fngranz, 515. 

3.  The act of 1579, ch. 92 ,  does not apply to proceedings p e n d i ~ g  a t  
the date of its ratification ; hence the superior court was not re- 
stricted in its jnrisdictlon and power to punish by fine or  i n ~ -  
piiwnment or  both, defendants convicted of assaults, &.. upon 
indictments foni~cl prior to that act. (Review of the statute3 in 
reference to criminal jurisdiction, by ASHE, 5.) State V. Watts, 
81 7 

4. The superior, inferior and criminal courts have j~~risdiction of all 
offences, whereof exclusive jurisdiction is given to  justices of the 
peace, if some jmtice shall not within six months after their com- 
nliesion have proceeded to take cogn iza~~ce  of the qame. Act 1881, 
ch. 210 But1 if the prosvcntion originated in any of said courts 
beiore the expiration of the six month?, objectio~l to tlie juris- 
diction rnl.st b~ taken as matter of defence upon plea of not 
guilty. State v. Remes, 553. 

5. Although, on trial of an  indictment for assault with intent to com- 
rnit rape, the jury find the defendant gnilty of the i~ssault only, 
yet t h ~  superior cow t having jurisdiction of the oAtnce cha~geced, 
cnn proceed to judgment upon conviction of the subordinate mis- 
dernc.anor, IB. 

6. One who fails to obtain license t o  carry on a trade, kc., is guilty 
of s miedeme:lnor under section 32, sc l~t~dule  B, of the revenue 
act of 1879, pn~~i shab le  by fine not exceeding twenty dollars, or  
impriwnment not exceeding thirty days; and a penalty not t o  
exceed twenty dollars is also imposed, to be rt-xwerrcl by the 
sheriff bcfore s justice of the peace, And  in such case the supe- 
rior court has jurisdiction of the misclemeanor under the act of 
1851, ch. 210, (see State v. Beaves, ante, 553,) but the puni~liment 
must not hc grcatcr than that prescribed by wid section 32. 
Stcite v. Clarke, 5%. 

See pages 132 (4), 135 (2), 203 (3), 272 (3), 363, 495 (1j. 

JUROIt : 
1. One is not disqualified under section 2%9g of the Code to act as a 
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grand juror in the criminal court of New Ilanover county, by 
reason of his having n civil snit pending in nuother court of the 
county; and it WHS not error to refuse to qnaih an inclictment 
fonnd by the grand jnry of wllicll he was a member. State r. 
Edens, 322. 

2. On a trial for marcler, a juror stated, in reply to the qnrstion 
whether he had formrd and exprewd au opinion a.; to the  guilt 
or  innocence of the prisoner, thxt he had, and  the priioner ch:ll- 
lengecl him for cawc ; tht>reopon the conrt s~rggesteil to the 
prisoner's connsel to ask the juror, whrther the opinion express- 
ed was that the prisoner is guilty, which c m m l  dec.linrd to &), 
and the  challenge was tlisallomed : Held no error. In such ease 
an opinion expressed constitntes good came of cllalle~~ge for 
that party only against whom the bias exiqts. :md it i j  iucnrn- 
bent on him who challenges to show himself to the party likely 
to be prejudiced. Stale v. E$er, 585. 

JUSTICE'S WARRANT : 

1. A justice's .rvarrant charging the clefe~~dant with air offence prln- 
ishable by statote, which concludes "contrary to lam" is clefec- 
tive. The partic~~larity required in indictment3 ean!lot he d:s- 
pensed with in warrants, and hencc in this ease the conclu.ion 
against the statute was nec ssary. State v. Lozoder, 564. 

2. The omission of the words, L'unla~~7folly and ~vilfully,'~ in :1 j ~ l +  
tice's warrant cllarging the defendant with a violation of the act: 
in reference to entering on land of another after being forbid. 
den, is a fatal defect. State v. Whitaker, 566. 

JUSTICE'S JUDGMENT, docketing, 383. 

LACBES, 147 (1). 500 (5;. 

LAXDLORD ARD TENANT : 
1. A tenant frorn year to yea: is entitled to a written or verbal llotice 

to quit, to  be given three months before the expiration of the 
current year; a mere clemand for posses~ion is in-rifl2cic:,t. B:lt 
where the tenant disclaims to hold as snch, a notice to quit is llor 
necessary and need not be provccl in a summ rrs proceerliog in 
ejectment. Vincent v. Co'orbin, 105. 

2. Under the act of 1876-'77, ch. 283, the landlord's lien extends to  
and includes the costs of snch legal proceeding3 a i  are necessary 
to  recover his rents; and as all the crops are his until such lie11 is 
duly discharged, the tenant has no pr?perty therein which I I ~  



can claim as  his constitution:~l exemption. as against such cost:. 
Xlulughtes. v. le'irtft~ey, 159. 

T,ARi'ENY : 

I .  All f l~lol~ious stealing being now reclriced by statute (Bat. Rev., ch. 
32. 5 25. )  to the grade of petit larceny, that offence n o  longel ad- 
mits of ~ccessoriee. State v. Tyler,  568. 

2. ,1 IY cc~iver of stolen goods not bring :in accessory after the Pact, in 
cl,e present coudltiou of our  law, the colicjtor is not entitled un- 
tler tne m t  of 1873-'4, ch. 170, to  a fee of ten dollars npon his 
couviction. I b .  

3. Whcrc, upon : ipplicatio~~ of tlw defentlant to retax the  cocts, the 
.elicitor's fee is redncerl from ten clollars to  f o x ,  the  ~011~i tor l laa  
no right to appeal, the state having no intete=t in t h ~  result I b .  

See page 561. 

LEAVE TO SUE. 245 (I), 269 (Fj. 

I Z G A C P ,  expectation of, 51. 

L IABILITY O F  B A N K  OFFICER,  52 (3). 

LICENSE TO C A R R Y  O N  TRADE,  indictment, 555. 

LIEN, oP landlord, 159; of jiidgment. 174 (j), 418; for purchase money, 
184. 466; prior lien, 174 (4). 

LJQCOR SELLING,  638. 

LOST RECORDS AND PAYERS,  77 (a), 104 (2). 

XAXDAXUS : 
M:ln~lnrnr~s is not  now pprerog~tif'c or extraorcliaarg w i t ,  but a 

writ of light, to be used as ordinary process in a n y  c:~sc to  whicl~ 
i t  is applicable. Maymo,~e  v. Com9rs. 258 

See page 211 (3). 

IIARIZIB GE L I C E  XSE, illegal issuing, 541 

XARRTAGE SETTLEMENT, 492 (2). 



MARRIED WOXEY : 

1. A married woman rrill be considered as discovert qzioad her sep- 
arate estate, only to the extent of t l ~ e  powers expressly con- 
ferred npon her ill the dwcl  of settlement, and her powers will 
not be extended by implication. Kemp v. Kemp, 491. 

2. Where the purchaser of the land of a feme cootrt sold under a n  
order of court has satisfied the trnstee of her separate estate by 
surrendering ;L claim held by him against the trustee iudividually, 
and the latter has agreed by par01 with his cestui que trust to 
convey her a tract of land in disclmrge of the purchase money 
which should have come into his hands, and ptit her in posses- 
sion of such land, the contract is not enforceable agairlst the 
feme covert-especially when the separate estate is limited over 
to other penons after the feme cooert's death. l b .  

3. In snch case, if the purchaser acted in good faith as regards his 
actnal intentions in paying the trustee by a cancellation of the 
latter's inclebtedne~s, he will, upon paying to the married woman 
the amount of his bid, be subrogated to her title to the tract of 
land acquired from the trustee. I b .  

, 

Deed of, 184. 

BIASTER AND SERVANT, .5l, 462. 

MEASURE O F  VALUE, 174 (4). 

MERGER, 31 (1). 

MILLS, injuncti.on against building, 136. 

SIINISTERIAL ACT. 141. 

XISDEMEANOR UNDER REVENUE ACT, 555. 

NORTGAGE : 

1. All assignment of a mortgage in  terms which do not profess to act 
upon the land, does not pass the mortgagee's estate in the laud, 
but only the security it; affords to the holder of the debt. Wzl- 
liunzs v. Teachey, 402. 

2. Where a mortgage on land is given to one who has advanced the 

41 
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pl~rchase money  tilerefo!., arid exrcl~tetl  a t  thr  siln>fJ time with 
the deed which corlfera t i t l e  011 t h e  mor tqqor ,  the n~nl i i i~y of tlic 
1.n-o deed3 is cm>sidered a i  bnt oire tranc::ctiol~ ; the seizin of the  
mortgagor k bnt an in i rnn rnneo~ :~  one, to  which prior enenm- 
I~rances on ]!is estxtc will ~ i o t  attach ; but thc mortgage to  secure 
tin? pnrcl~ase mor;ey  ill tali? p lwrt l i~npe of nll otlicr l ie:~s o r  
encnmbrailces. Xoriny v.  L)ieke~son,  466. 

3, Ait'nougli :& mortgage clecd wi th  t?l~execatctl trusts is not color of 
title so as  to g i w  etTwt t o  x ?even gears's :ulverse pimession un- 
c l e ~  it, yet the moi~rg:~gcc's x tn : i l  poswwion of tlic 1:lncI for ten 
years aft1.r clrf;ii-i!t raises :i, pws t~ in~) i ion  of :L wlease of the equity 
of redernpiion-and :I di~ci1: l rp  of t h r  st,eurrd t1c.l:t ant1 x re- 
conveyance wonlcl be, presumed by a eirnilw possession i n  the 
mortgagor. Rdwcr~ds v. ?'iptoii, 479. 

See page 240. Mortgage sale, parcllaeer at,  155 (3). 

MOTIONS: I:] t h e  c : ~ w c ,  173, 174; to ifsue escci~tioi!, 245 (3): ' ~ n t i r r  
section 133 of the Code, 371, 316. 

IVEGLIGENC'E: : 

I .  Xotwithslanciing the p r rv io l~  negligence of the  plnintiff, i f  nt tlia 
time when the injury was committeil, it mighc have b e c ~  
avoided by the exercise of rtasonable care and p r r~de l~ce  o ~ r  t l ~ c  
pai t  of the tlefei~dnnt, an  action will lie for dan~nge~~s.  G u d e r  
r. Nrickw, 310. 

2. In an actjoi~ for damnges against a railway cornpany to recover 
tlie v d n e  of gootls lost by the :~llegeti negligence of tile tlefrnd* 
ant, it appeansc! t h t ,  after the ~rr iv i i l  of the goods they were 
placed or] i i  platform at, the cfcpot l o i  the convenience of dclivcry 
t o  consigoew, 1nc1 icrnirined tilerz for w a r l y  two days ; notice of 
their arrival was g iwn  1Re pjahtiff  v-110 paid the freight ch,lrges 
~ i t h  full-knowledge of the place of depojit, but failed t o  re- 
move t l lcn~ oo nerount of his inability at the time to prociire the  
servici~s of cit,g draymen for that  pnrpose, anti in the afternoon 
of the second day titry were clestroged by fire, together with 
much of the clefeiadailt's property ; Held, 

[l) There was a delivery in law of the  goods to  the plaintiff 
consignee, which exonerated the defendant company from lia- 
bility as warehousemen. 
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( 2 )  The fact that the firo originated it1 a steam cotton compress, 
erect,ed on the C O I I I ~ R I I J " ~  preiniscs with its permission b i ~ t  not 
~111cler its c o ~ ~ t r o l ,  tloes notconstitutc negligence it] the tlcfe11(1:~.1&, 
tht! permi~sion to erect tht? s m e  not bei:lg t.hc proximate cause 
of the i~r jnry  snstaintvl by the plilit~tiff. Clzalk V. R. R. Cb., k23. 

3.  Goods bought m d  pair1 for were delivtwvl to  :I railwny compnny, 
whose bill of lading was exer,llted to the ~7endor aci~novledgin,rr 
the reccipt of the goods t,o be cotlveycd to the vtmlee ; TIeld, 
t l ~ a t  the contract for tt.il:tsportatio~l is in legal effect wit11 t l ~ e  
vt:~~rlec>, and the compnny liable to hiin for nou-delivery of thr: 
goods. Tn such case the title vests in the vendee pr~rcl~nser,  311(1 
a delivery of the goods to the c u r i e r  is a delivery to the pnr-  
chaser himself. Gwyn v. IZ. IZ. Co., 410. 

4. Where one througl~ his agent sells goods to another, and they are 
shipped to the pu~chaser,  the agent Iias no riglit to stop thc 
goods i n  trcbnsitu, b-eaust: hi.; p:illcilnl owes him on :~ccount 0.f 

money ndvancerl in the purchase of tlle goods. Ib.  

Sre pages 283, 254, for aegl ige~~ce in gr~aulian.  

I NEGOTIABLE INSTRUMENT, 116. 

NEW NATTEIZ, 205. 

1 SEW PROMISE, 1, 127, 152 t2, 4 )  

XOLLE PROSEQUI, 534. 

NOTES AND BONDS: 

1. An insti-nn~ent in the form of a p r o ~ n i ~ s o ~ . y  note, with 2 seal at- 
tached. has all the qualities of negotiable paper, in this state. 
Pate v. Brown, 1 G G .  

2. The  production of snch a paper, supported by proof of the hantl- 
writing of the obligor, is sufficient eviclcnce of delivery and of 
the ownership' of the hoicler. 121. 

3. An obligor in a bond pledged himself t o  be responsible for the 
pxyment of a note, setting out in said bond the names of the 
payer and payee, the amount and date of the note and for what 
it was given, when due and payable and the rate of interest ; 
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Held (upon demurrer that no obligee is nameil) the payee is 
pointed out witlt s~fllcient cer&liuty as the obligee wit11 \rllon~ 
ttte contract is made. Leach v. Flernnzihg, 447. 

4. An ~in~ealctl  note wlricli npnn its Pice stat?? a consitleration. or to 
be for '.value rcccived," fr~ruisl~es proof prima facie of % coneid- 
eration to support it. Stronuclt v. Blea'soe, 473. 

See pages 1 , 3 , 1 % .  Xotc for porchase money of lantl, not :i lien nli 

the Inncl, 93 

SOTICE, 81. 

SOTICE TO QUIT, EOS. 

NO'TICE O F  DEFECTIVE TITLE, f S.5. 

NUISANCE : 

1. The defendant was charged in a common law i~rdictmcnC with a 
~~oisance  by obstrncting a street, in that, he kept :I nlarliet c . ~  
standing in the street for an  ! w ~ r  and a half, nntl the jnry ren- 
dered a special verdict fintlinq t l ~ a t  he was notified to remove 
the same bnt refused ; that he m r l  numbers of o t l~er  peraons 
were accustomed to occupy place3 on the street with their car t i .  
selling regctables, &c., hot that it was contrary to the municipal 
regnl:ttio~is, and that notwitlistantling the alleged obstructior., 
there was the usual passing of vehicles and foot-passenqers ; 
I?dd, not to be a nuisanceper se. State v. Edens, 529. 

2. The continuecl and public use of profane oathe, frequently and 
boisterousiy repeated, though on a single occasion and but fol 
h e  space of five minutes, is indictable as a public nuisance. 
State v. Chrisp, 325. 

See pages 13G, 368, for injunction against nui~ance. 

OBLIGOIE AND OBLIGEE, 41;. 

OBSTRUCTING HIGHWAYS. 322, 673 (2) 

OFFICERS OF BANK, liability of, 51, 52, 
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ONUS, 5. 

OPEN AND CONCLUDE, right to, 5 ,  367 (d), 473. 

OWNERSHIP OF NOTE, 166. 

PARENT AND CHILD, 500 (2). 

PABOL EVIDENCE, 77 @), 222 (4). 

PAROL TRUST, 195. 

PARTIES, 113, 119, 147 (43, 275 (23, 354, 411, 485 (3) 

PARTITION : 

1. Plaintiffs ask for sale of land for partition, defeudants insist; that 
actual partition would be more advantageous ; the tract cmtains 
one h ~ n d r c d  and forty acres encumbered with a dowcr interest, 
only fifty of which are fit for culti  ati ion, but moch morn and 
wacted ; the supply of wood is insuficient for a11 the tenants, of 
whom there are sevcn in number, and one of the shares to be 
sub-divided into seven others if actrial partition be made, which 
witnesses testify moulrl be an injury to al!; g e l d ,  that the (Itwee 
for sale was proper. TruU v. Rlce, 327. 

2 .  In partitiou, where one lot is charged with the payment of a sum 
of money, there is no law, (except the act in reference to minors, 
Bat. Rev., ch. 84, 5 9,)saspending the pnyme~lt until the lot falls 
into possession ; and a rlecre~ confirming the report of commis- 
siollcrs in the proceeding is srzch a judgment as will marraut 
the court in issuing a vend. ex. against the lot charged. Turpin 
a. Kelly, 399. 

3. Where land is sold under several execwtions, some issuing for the 
collectio~i of personal debts of the land-owner, some to enforce a 
lien for equality of partition, the latter claims are entitled to 
priority in the clistribntion of the proceeds. Thompsonv. Peebles, 
415. 

4. Until the discharge of such lien for equality of partition, the share 
of the debtor in the land liable to the satisfaction of his general 
engagements cannot be known. I b. 

PARTNERSHIP, 156, 462 (4). 
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PAUPER : Appeal by, 8 5 ;  suit by, without costs, 90. 

PAYER AND PAYEE, 447- 

PAYMENT, 77 (I), 124,152. 

P E N A L  BOND. 13% 

PENALTY, for illegal issuirig marriage license, 5 i l ;  for failure to ob- 
tain license :o carry 011 trade under revenue act, 555. 

PERJURY : 

Wllere the putative father is indicted for false swe~~r ing  on his own 
behalf in a bastardy proceeding, under a bill which describes the 
cause as constituted between "the state as plaintiff and the eaid 
J .  6. a? defendant," arid the record of the cause, put in evi- 
dence by the solicitor, ~11ows that the mother of t l ~ e  child was 
ioined with the state as a party, there is no material variance. 
State v. Collim, 511. 

PERSONAL PROPERTY EXEMPTION. 159. 

PETITION TO REHEAR, w m to be filed, 69% 

PLE ADIlYG : 

1. A demurrer to a. complaint in a proceeding for aeconnt an$ set- 
tlement, which assigns as cause, that a certain jnstice'a judgment 
was clolmant, and that the plaintiff had no right to have the 
same docketed in the superior court, is ins~tfrieient cn the gromicl 
of irrelevancy to defeat piaintlfY9s action. Bacon v. Berry, 1 2 4  

2. The statute of lin~itations, reliecl on as a defence, must be pleecled 
i11 the answer, and not set up by dcmnrrer. Ib. 

3. A general clcmurrer that the complai~it (or auswer) does not set 
forth facts safkient to constitute a cause of action (or defence) 
was properly overrrtlod. Bank v. Bogle, 203 ; Sec also Jones v. 
Coin'm. 278. 

4. A domurrer prcceclw a n  answer, and cannot be p i t  in aftcr it, 
without leave obtained to withdraw the answer. P k c h  v. Bas- 
kerville, 20.5. 

5. An application for the partition of land, joined with a demand for 
an account of the rents and grofits,from certain tenants in com- 
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mon, alleged to  have been in exclirsive possession, and to  have 
converted such rents a : ~ d  profits to their sole arid separate use. 
is not a joinder of a dernancl in tort with otre arising on con- 
tract. 16. 

6 .  Where the court has cogniznnee of the cause made by tine corn 
plaint as firat filed, the jr~tist l iut~o~i will not ke ou-ted by an  
armenclrnent averring adclitiotlal matter whieb the court is not 
cowpetelit tu cot16ide1. ; btit S I E C ~  ~ i e ~ r  ~ ~ ~ : ~ t t t r  s h o ~ l d  be diste- 
garded as surplusage. 16. 

7 .  A counter-elairnoannot be ~qcorted in a jnstiee'sconrt- the amount 
of which exceeds thil juiisdietion of the jnstiee. co?/ett v. 
T'azcqha~, 333 

S.  A plaintic cannot set lip a courlter-elnirn ia reply to a connter- 
claim asserted bv the defct~ilaut. I b .  

See pxqes 77 (I), 132 (a), 241 (5jg 24s (3), 278, 408, 411. 

PRACTICE l 
2. The party who nsscrts thc affirmative of an  bsue has the rig11L to 

open and concl~ide the  a r g ~ ~ m e n t ;  hence the defendant who 
pleads payment of the note sued on (cidmitting its execution) 
being the affirrna~:t, the onus is upon l~ im to show pr,yment, and 
he is r~l t i t led  to open m i l  co~~e lude .  Looe v. Diekerson, 5. See 
alto Syine v. Broughlon, 367, Stroizach v. Bleclsor, 473. 

3. Whcre the facts of a cnse :ire to  be passed on by the judge, a n  
omission to  fin4 ~ p o n  a11 i>*lie c1:dmed to be raised by  the plead- 
ings is not aqsignnble for error, nnless t l ~ e  j ~ ~ d g e  Wab reqaested 
on the trial to pass upo~r snc l~  i w ~ e  or his failure to (lo so then 
called to his attention. Bryalat v. Fisher, G9. 

3. Where a queatlon of law is improperly left to the jury and they 
decide it cor~ectlg,  the  vertlirt cures the error of the court. Fin- 
cex f  v COT bin, 10% 

I. Tl~e dvci+ion of a judge below\-, ei:ller a t  chambers o r  ill term, 
upon (he question of tbc sufficiency of an  indemnity boil8 eue- 
cuted in compliance with his order, is not reviewable on ap- 
peal ; 110 nolicc is reqairecl in sr~chcase, nor is the judge concluded 
by the  action of the clerk by whom he directed the bond to be 
approved. The act is ministerial and the power exercised clis- 
c r e t i o n a r ~ ~  Sternberger v. Hawley,  141. 



6. One of a number of contwting claimants to a fund raised u n d e ~  
execution cannot maintain an independent action to support  hi^ 
claim, bat must proceed bj- motion in the original cause of 
which such execution is the result. Fox v. ATne, 173. 

6 A motion in the cause, and not a distinct action, is also the proper 
means of compelling the sheriff to make titlc to the parchsser at 
the execution sale. Ib. 

7 LTnder the present practice it is not necessary to obtain le.tve of 
the court in order to bring an action i n  the nature oP:b bill of re- 
view. Matthew v. Joyce, 258. 

8. I t  is agpinet the practice to vver  the facts of a demand in  the 
complaint and enter judgment for one portion, and order a ref- 
erence to  ascertain the nmonnt of the other portion for judg- 
ment as to that. Depriest v. Patlerson, 376. 

9, When, upon a review of the record sent rip to this court, the con- 
tending allegations of the parties i n  the cocrt below do not ap- 
pear to have evolved any issue, a venire de novo will be anarded 
in order that there may be a replender. Brown v. Cooper, 477. 

10. The finiliop of the jrrdge of the s~~per ior  court on questions of 
fact properly submitted to his decision, in acawe of purely legal 
cogrlizance, arc as i ?violable as the verdict of a jury, and can- 
not be reversed on appral. Burke v. Y'urner, 500. 

See pages 18 (1P), 70 (3). 7 i  (l), 179, 206, 208, 248 (I), 554. Praetiw 
under reference, 114, 115. 

I'RESUMPTION OF PAYJIENT. 3. 

PRINA FACIE EVIDENCE, 104, 357, 473. 

PRIOlE LIEN, 174 (4, 5). 

PRIORITIES I N  EXECUTION, 418, 466. 

PROCESS, 258,268. 

PRODUCTION OF BOOKS AND DOCUNENTS : 

1. Where an administrator of an agent for negotiating ant1 appIyiag 
proceeds of county bonds, is sought to be examined under sec- 
tions 332-341 of the Code, and such administrator ~s bwll!i cashier 
kept his intestate's accounts. an order to  produce the books of 
the bank, and also s~ich bol~ds as  belong to the intestate, or mere 
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found amo!lg his effects after his death, aside from pre-existing 
provisions of law, is regulitr and proper under section 331 of the 
Code. Com'rs v. Lenzly, 341. 

2. As such books and bonds are snfficiently describecl in the order, 
they mi~s t  be produced, not~vitl~standingg ally vagueness in the 
dcscriptio:l of other documents, and the aclmioist~,ator may then 
clefentl himself ng:linst any furtl~er enforcement of the order. Ib. 

PROFANITY, indictment for ~~nisance in,  5%. 

PRONISE TO CORRECT DEED, 240 (4). 

PROSECUTOR, taxed with costs, 560, 5%. 

PROVISIONAL REMEDIES, 485. 

PURCHASE, of land siibject to homnstead, 96. 185, 491 ; under contract 
of salc, 303 (2); for defel~tlant ill ext cution: 195 ; at execution 
sale, 174, 291, 303. 

RAILWAYS, appropriat.iou of land, 452; negligence of, 423,  429, 453 (2). 

RECEIVER, 4%. See also Injunction and Receiver. 

RECORD OF FORXER SUI'I', 216 (2). 

REFERENCE S N D  R E F E R E E  : 

I .  A referee under the Code sl~ould report in writing all the testi- 
mony taken by hin~ ant1 file copiej of all docnments acltlnced in 
pvirlence and consideretl by him.  Com'rs v. Hagnin ,  114. 

2. Referees sho~tltl excrcise their own ji~tlgment i n  ta!<ing and mak- 
ing up a c c o ~ ~ : ~ t s  which they arc reqnirrd to state ; not merely 
atlopt a statement n~ndt: by other parties ; and it seems that the 
items shoolcl be given in tlvt;~il,  and not simply the result of an 
adjnr-tment of tiitm. 1 b. 

3. W11cil csception is talien to thc failure of a referee to report evi- 
dence tile omission lnsy be supplied by an order for its procluc- 
tion, if it has been preserveil in writing, but when it h : ~  not 
been so preserved, a recommittal of the report becomes neces- 
sary. l b .  
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4. Where the court orders a compulsory reference to  state a n  ac- 
count, an  :ippeal clws 11ot !ic fro111 :in order recommitti~ig the  
rcpol t of the referee for the correction of errors and irregrdari- 
ties. I b .  

5 I t  is irregular to proceed with a retercncc to  state a n  i~ccount 
while tliere are matters of clefeusc lvft open wliieh, if s~istaiuecl 
by evidence, will bar tlie claim to  have soeh a c e o u t .  Sloan v. 
JIcHuhon, 296. 

6. Under  this A c ,  where tlie deferit1:cnt's amwer  c:llIs for an ac- 
count, and the plaintift' replies a full sc t t len~ent  heretofore of 
ail nlxttera of :!ccoui~t lletmeeu tile part it?^, it is proper ftrr thc 
court to s11111nit to  the jury the issr~e raised by the rep1ic:ttion 
before orderi~ig a reference to t:llie the  account dcmat~il-  
t d .  l b .  

7. S I I ~ ~ I  nction 011 tile pnrt of t h  court tlecitles no sribstalitial right, 
alicl is ~ i o t  the s:~bject of :in : ~ p ~ t d .  Ib .  

S. U D ~ I I  a consent rtxference to  t,ry a carlie, tlto qnrstiou as to  wlict11c:r 
a 2  the i w x s  raised by tlie pleaclir~gs are to be co~i?iileretl, de- 
pends [ ~ p o n  the r s t e n t  of the agreemelit of the partit+, i ~ 1 i 1 1  be- 
iug a Inntt~cr of fact, t h ~ :  finding of the court belowis concl~~sive.  
Rawet t  v. f I e w y ,  321. 

9. Whatever Ln ~y be ths  scopz or c!l,rr:~cter of S I I ~ ~ I  rcfewnce, an  ap-  
pcxl will not lie from a n  order of ~e-referecce.  I$ 

10. Distinction brtween areference to state an  accovnt preparatory 
to tri:il, ant1 tile trial of n ciwse by x .reiertbe uuder the Coclc, 
pointed out by RUFFIN, J. Ib. 

11. A I I  ortlrr of reference to state the accollnts of a ro-partnerdlip 
I?et,\veeu its 111embe1.a will not be reve~sed,  as 11:1ving been pre- 
maturely ~i iade  before tlie esi-Lencc. of suc!~ co-p;~rtncrsliip has 
bee11 cctahli;l~c~d, mben no escc>ption nrns taken a t  t ! ~ e  tit>re wlie~i 
the rt .fere~~ce mas niatle ; wl~er: t11e r ig i~ t  to a .jury trial as  to the 
esistcnce of snc l~  association \V:M exprwslp reservecl in tht: order 
of refvrence ; the co-par,~ic~rsl~ip b e i ~ ~ g  adt~ii!ted i l l  tlie answer, 
as  to a, ~ing11: triin~netion, atid tlic vwl i c t  a f terwxds  rendered 
oil the clue-iiou resen-ed being in affirnia~rce of the p1;:intifT's 
claini :LS to t l ~ e  c~xistc~ice of tile (,o-par:nersliil~. McPetws r. 
I~CLIJ, 4@. 

See pagw299,  376 (2). fiefert*nce to  Art)i trator~,  69, 70. 

REFUNDING BOND, 131, 132. 

REGISTER OF DEEDS, illegal issuiiig n~arr iage  license, 641. 
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RP:HEAR, when petition to be filed, 293. 

RELEASE OF EQUITY OF REDEMPTIOB, 4i9. 

I RELIEF DEXANDED, 15 (11). 

EEMAINDER IN CHATTELS, 222. 

~ 
RENOVAT, 05' CATTSE : 

Pe~lding  he ~ e m o ~ a l  of a cau-e iron1 a l e  conllty to anck-thrl* aild 
li<.fo,c- 111c. tlcpo-16 of t l ,~~i-cript,  it ;S cntnp t ut for tire clerk 
of thr f o r r ~ ~ c r  county to tahr the examination of parties ~ l l t l e r  

I tile R ~ i i i e i l  Code, ch. 31, $ 7 3 ,  and the Cud,. of Civil P~uceclure, 
4 312-341. (rnr r , c  ting thr in t i~na t ion  ill S'i u h ~ ~ c k  v. Krodnnz,  St$ 
N. C., 401.) Com'rs u. Lemly, 3-11. 

R E P L E  ADER. 477. 

R E S  ADJCDICATA, 4.56. 

RESCINDIFG COXTRAC r, 17 (91. 

RESERVATIOX OF F I F E  ES'FA'l'E, 222 

RETAILING, 533. 

REVEiU UK ACT, indictknent r:ilclrr, 6.55. 

REVERSIONAZZy INTEREST, 248 (4). 

REVISIOS 01.' HOMESTEAD ATALO'P'XEN'I', 276 

REVISION OF JIYDGMENT, 239. 

R E T I  VIXG JUDGXENT, 353 

RIGHT TO OPEN AND CONCLUDE, 5, 367 (1)' 473- 

ROYAL GRAKT, fee simple preslitnt~d, 238, 

EULE I N  SHELLY'S CASE, 59, GJ. 
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BALE UNDER DECREE, 276 (2), 313. 

GECOSDARP EVIDENCE, 10-1 (2). 

SECTION 135, see pages 371, 376. 

SECTIOX 343, see p a p s  367 (2): 406, 351%. 

BEIZIN, 466. 

SEPARATE ACTION. 241 (6). 

SEPARATE ESTATE, 492. 

,3ERVICES, value of, 462 ; rendered testator, 52. 

BET-OFF, 241 (5:. 

SHARES IX BANK STOCK, taxatio!: of, 379. 

SHELLY'S CASE, 59, 62. 

4SHEIEIFJ?S, 17.2 (8), 420 ; app l i ca t io~~  for arlviee i n  distrihnting proceeds 
of sale under s:veral esscr~tions, 418. 

BIGNING JUDG MENTJ, 258, 

SLIGHT EVIDENCE, of concart to defraud, 81 (2). 

SOLICITOR, 534,560, 561 ;fee of in 1:irceny and receiving, 569 (1,". 

'' SPECIAT, CIRCUMSTANCES," 132 (1). 

SPECIFIC PEBFORJIANCE. 393 (2) ,  492 (3,4). 

STATUTE OF LIMITATIONS : 

1. The endorxe  of a note given in 1S62 cannot r ~ l y  upon a verbni 
p r o m i ~ e  to  pay the same, ~nat le  to the agelit of c~1c11 endorsee in 
1579, In order to  repel tlle statnte of limitations. Poo l  v. Bled- 
soe, 1, 
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2. Where credits endorsed on a bor:d are relied on to repel t h e  stat- 
utory pres1mp!isu of paplnent, it is necessary for Dhe plainriff 
to establish by proof, uliunde the entry of pay~nen t ,  that the 
same was made before the presuinptiori arose. Whide 8.  Rea- 
man, 3. 

3 Paymvnt on  a I)on*l within ten year3 after ir, f d l i  due ivy the as- 
signec in bt~nkruptcy of one of the obligors, repela tile presump. 
tion arioi~r,rr from the lapse of time. Welo v. Spnch, 122. 

4. Plaititiff con~menewl action in 1879 for serviccs rcndrrcd in 1678 
to  defendant's intestate, and, t o  repel the plea o f  the stetute of 
limitations. tthstifled that in Nwernber, 1S75, he told the atlrnia- 
istrator that the deceased owed 11tm $3; that  tlic admi~)i,trator 
never said M hether he wo~dtl p : ~ y  it or not ; that  this \ \as re- 
peated several times, but that the administrator persisted ineay- 
ing nothing : Beld ,  

(1) Tha t  plaintiff's claim was barred by the statnteof limitntions : 

t2) Tha t  what occurred between the partics was not suoh a recog- 
nition of a subsisting claim as would repel the bar of tl~e statute, 
and even if it were, would be ineffectual unless in writing, uncler 
section 51 of the Code. 

(3) Tha t  plaintiff's claim de~ivecl noaid from the act of 1581, ch. 
SO, allowing to admi~sions of atlministrators and executors the 
effect of an  action commenced in preventing the operation of 
the statatc of liniitations, Flemming v. FLemming, 12'6. 

5 VCThere suit is brought upon a bond given in November, 1S68, 110 
acltnowleclgrnent: or promise will be received as evidence of a. 
new or  continuing contract, whereby the bar of the s ta t~i te  of 
limitxtions will be upheld, unless thesame be in writing< Riggs 
v. Robe te; 151. 

6: An unaccepted offer to discharge the hond by a conveyance of 
land, is not such rc. recognition of a subsisting liability as in law 
will imply a promise to pay the debt. I b .  

7. T h e  obstruction of the statute may be remwed by a n  act of par- 
tial payment proved to have been made a t  n. time commencing, 
f ~ o m  which thc prescribed limitation would not have expired a t  
the beginning of the action ; but the burclen is npon the plaintiff 

. t o  show that the partial payment was made a t  such a time as t o  
save the debt from the operation of the statute. db. 

S. The new promise which will revive a debt extinguished by bank- 
ruptcy  nus st be distinct and specific; and a mere acknowledg- 
ment of the debt, through implying a promise to  pay, is not s~!f-  
ficient. Zb. 
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9. Where an i~lrlividual partner brings ~ [ ~ i t  in his own name on a 
pa:.tnership claim not barred hy tire statlitc of li~nitations, a ~ ~ d  
is clefcatetl by reason of the ~lon;jointlt~r of his cnl~:irtncrs, Ilc 
may h r h g  anot,her snit on the sanw c:lnsc of action 11-ithin n. 
year, though the  latter suit woultl have '!:ern barretl hv  the 
statute if it had hccn the beginning of tlle 1i.tigation. Jartin v. 
Young, 156. 

10. Since to :~cllieve the sntne end by diffVrent meaus can ~)n.jurlice 
no one, the result may be :~ttainetS by an a ~ n ~ n d n l e u t  conrc.~t- 
ing the iuilividual ;1ctio11 into oue i n  thc nxme of the pnrtner- 
ship, if sncll am.endrnent be mark within the time in whi.:l~ 3 new 
:tct,ion might have been brought. 16. 

11. J u d g m e n t  rendered in 1S70, though up011 a debt contmctecl be- 
fore 1868, is sobject to the provisions of the Code of Civil Proce- 
dare as to the t ime of con~mencing action, t r l~enerer  such judg- 
ment bcconies itself a eausa litis. iWcDo~~ald v. Dickson, 245. 

12. Thc statute of limitat,ions is a proper plrx and a cornplat,e bar to 
a motion for leave t.0 issnc execution otr a jiidg~nent, wh!:n such 
motion is made marc than ten years after the rendition of such 
judgment. J b .  

13. The  provision^ of thc: act of 1889-'7% (Bat. Rev., ch. 65, $26 , )  
snspendi~lg tlre stiitute of 1imit:ttious ur~til  the f i~l l i~rg  in of the re- 
versiounry estate in tlw land embraced by the l~omrstead, was 
only intendrd to :{pply wlwre the llomesteiul 1i:irl been act l~al ly  
allotted, and only as to tlrbts affectell by srwh allotment, i ,  e. ,  t o  
juilgnwnts docketed in thc. connty where the honlestead land is 
sitnate, and solqly with reference to tllrir liens upon the rever- 
sionary interest in suc11 1auJs. Ib .  

24. Dcfenrlants mill not be allowed to sct up  tlie st;\tnte of limita- 
tions i n  bar of the plair~tiff 'a chirn,  wlwn tlrc de1:zy which would 
otherwisc give operation to tlre s t ~ l t r ~ t e  has bec!~ i~ltlnced by the 
request of the defendanti., expressing or implying their engage 
ment not to plead it. Bcymore v. Com'rs, 2GS. 

See pages 17  (lo), 36 (2, 4), 51, 52, 124, 143, 147 (3, 174, 291, 415. 

STOCKHOLDERS, liability of, 411, 433. 

STOPPAGE I N  TRANSITU, 419 (2J. 
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SCrBS'I'ITUTED NOTE, 25s .  

SUU R I D  FOR LAND, 174(4). 

K N  DEMANDED, 1 3 2  (4, 6) ,  135 (2) .  

SUPREME COURT : 

The  supreme court, bvi~lg  :L rerisnry an , l  :tppdl;li*? tribwi:~', can- 
not t.nti,r or r i h m  wrciicts, and w ! r ~ ~ n  rrrors I m v e  enreria11 ititii 
them it can only set asi~!e such verdicts nut1 award a ceni re  tle- 

novo. NcMllan Y. Baker, 291. 

S U R E T Y  AND PRINCIPAL : 

edge of s~ich  qnl,etrship, where the swic' (lor? not nppc:rr on till. 
face of the instrnnlet~t,  Goodmm v. L~tirlcer. 54 S. C. ,  nr) 
proved. Torrenee v. Aleza~~ t i e r ,  143 

2. Where a surety, upon the convcyancc of land by his priticipal to 
indemnify him agnillst Irie c ! m t i n ~ c n t  linbilities, s ~ ~ b i t i t ~ i t e i  Ilia 
own tiot,e for t!lnt of Ilia p~.i~rcipaI, tlie original 1i:tbility ~.e~nnin.: 
r~ntliscl~nrged. a n d  tlie cretlitoi' i.; tantitled to a v a i l  himself of the 
security, which he may ei~force whet l~er  the surety is or is not 
dxmnifiell. Hatthews v. Joljce, 238. 

3. \Vhere a i.rt.ditor secn~wl  in a11 nsuignuwnt of the princiglt! 
clehtor's property receives his sllare of the f u n d ,  he cannot after- 
n-art13 assert the dischnrze(l part of :he c?cbt :@net the wrety ,  
Bunk v. Alexander, 332. 

4. A cmli tor  is Ilor bound to a snretg for  % ~ t i v e  cliligrncc. :tgi~in;i 
the p1.incipa1, for it is the contract of t h e  sLaretp t11,lt the princi- 
p 1  shall p l y  the debt ; and t l ~ e  rnrety will not be dkcharged 
upon mew forbearni~cc to due, evru if acco~l>pnnietl by a fxililre 
on the part  of the creditor io illform him of the principal's w a n t  
of punctuality, Due diligence la a question for the court, wcl it 
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is not error to refwe to submit an  issue involving i t  t;o the jury. 
Neal v. Freeman, 411. 

5. A principal is entitled to intcrest on money collectecl by his agent 
only from demancl (date of summons here) and default of 
agcnt. l b .  

SWEARING, indictment for nuisance in ,  6'28. 

'CASES : 

1. I t  is not only competent but the duty of county commissioners to 
rescind an order improviclently granted to release one from the 
assessment of a l egd  tax  upon property. Lently v. Comr's, 379' 

2. Remarks of SMITH, C. J., upon the right of the state to t ax  
shares of stock in ~ ~ a t i o n a l  banks, where there i s  no diserimina- 
tion against such s l~ares  and in favor of other moneyed capital in 
the I1:tnds of indiviclnal citizens of the state. Ib. 

See pages 211 (3), 303. 

TAX TITLES : 

1. The power of the sheriff i n  selling land for taxes: being a nakecl 
one, uneoupl~d with an  interest, is strictly construed, so that he 
must couform in its execution to the terms of the ~ t ~ t ~ ~ t e  
which crcntes aucl confers it ; but, the main object of the statute 
being to raise reveuue for the state, the courts will not exact 
such a rigid observance of the forms as will defeat the primary 
p u ~  pose, but  will apply to s r ~ c l ~  sales the rules applicable to exe- 
cution sales for private debts. Bays  v .  Runt, 803. 

2. The test of the validity of the sales just ~nentioned is the kuowl- 
edge which the purchaser has, or  is presumed to have, because 
of his opportunity to h o w ,  of the observance by  the officer of 
the prerequisites to such sales. Ib. 

3. Where the non-observance of the statutory requirements are 
1,nomn to tlle pnrcllxser, or where he has participated in their 
~iolntion, he will get no benefit from his purchase, I b .  

4. Under these rules, a purchacer of land sold for taxes will get no 
title when he has not observed the mandate of the statute, t o  
pay the amount of the taxes, take a receipt from the sheriff; and 
have the same registerecl. I b. See also Bwbee v. Lewis, 332 (2). 

T E N A N T S  IN COXMON, 327. 



INDEX. 

TENANT FROM YEAR TO YEAR, 108. 

TENANT BY THE CURTESY, 73. 

TIME O F  COMMENCING ACTLON, 245 (2). 

TITLE TO LAND : 

1. 111 an action to remove a cloud upon title to land, the plaintiff asks 
for the ctlncellation of a deed, which in his complaint he alleges 
to be void on its face because of the uncertain description of the 
land therein containd, it was held that where the illegality of 
the instrument con~plained of appears as alleged by plaintiff, a 
court of equity will not take cognizance of the case, but dismiss 
t,he action ; it will not declare that to be a void deed which upon 
its face is no i1ec.d. Busbee v. Macy, 329. 

2. An action to remove a cloud upon title to land will not be enter- 
tained merely to afford protective relief, where the plaintiff is 
nndrr no disability to bring suit to test the qucstion of title. 
(Sngpstion as the manner of plaintiiT9s redress, and a review of 
authorities by RUFFIN, J., to the effect that where a valid legal 
ohjrction is apparent upon the face of proceedings, kc., there is 
no such cloud upon the title as eqnity will remove. Buvbee v. 
Lewis, 332. 

TITLE TO CHATTELS, 218 (3), 276 (2), 303. 

TITLE UNDER EXECUTION, 174 (2), 303. 

TOWNS, 387, 573 (2) ; indictment for vio1:rting- ordinance of, 522, (3). 

TRANSACTION WITH PERSON DECEASED, 367 (2), 406, 482. 

TRIAL : 
1. An exception in order to be available on appeal must point out 

sprcifically the error of which complaint is made. Noore v. 
Bill, 218. 

2. If issues framed by the court are defective or insufficient to de- 
velop the whole case, the party prejudiced thereby must lay 
the foundation of an appeal by suggesting the proper corrections 
at the time of the trial. 16.  

3. Where the judge determines the fact involved in a question of es- 
42 
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toppel with the tacit consent of the counsel for the defence, who 
argues the facts before the court. the defendant cannqt coml?lain 
on appeal that he was denied a trial by jnry. Crump v. 'I'hornas, 
272. 

4. When the existence of such rnattcbr of e ~ t o p p r l  depe I &  upon a 
matter of record, the effect of which is a question of law to be 
determined by the court, it is n inrcescary to refer the isrue to a 
jury, whose verdict must be gnidccl entirely by the instructions 
of the court. Ib.  

5. Quere, as to whether the determit~atio~l of i~sues  io a carlie origi- 
nating before a justice who has no juristlictio~i where the title to 
real estate is in controversy, can be effrctnal in conclnding a 
party as to the title to t,lre recovered land in another suit w l w e  
such jurisdiction does exist. l b .  

6 .  A party w l ~ o  neglects to tender on the trial such issues as he deems 
essential to the development of his cause ea~lnot  assign for error, 
on appeal, the failure of the court t o  frame and submit such 
issues. Alexander v. Robinson, 275. 

7. Although ordit~arily questions arising and decided during the  ex- 
amination of a witness cannot be singled O I I ~  and the exception 
made the subject of a separete appeal, yet srich appeal may be 
sustained when a party is deprived of imporcant testimony, and 
the action, notwithstarding such appeal, n ~ a g  proceed to  full 
preparation for the trial. Com'm v. L e d y ,  341. 

S The trial of an  issue of devisaozt vel non is a proceeding in rem to  
which there are strictly n o  parties; and when upon the trial of 
such issue the caveators admitted the execution of the will ac- 
cording to the forms of law and that the testator was of age, 
leaving only the question of his ssnity to be tried : I t  tuns held, 
t J~at  the caveators mere not entitled to open and conclude the 
case. Syme v. Broughlon, 367. See also Love v. Dickerson, 5. 

9. Plaintiff alleges non-payment of note;  defendant admits i ts  ex- 
ecution and avers that the consideration thereof was a n  article 
bought of plaintiff and warranted by him to be good, bnt which 
turned out to be worthless, and sets up counterclaim for alleged 
losses in its use ; Held, the admission in the answer established a 
pr ima facie case for plaintiff, and the onus rested on defendant, 
thereby giving him the right to open and conclude. Stronach v. 
Bledxoe, 473. 

10. Where a defendant is charged in a warrant (on appeal from a 
justice's court) and in a bill of indictment for the same offence, 
the solicitor may e!ect to proceed upon either, and if he proceed 



upon the indictunent, it has the effect of a nolle prosepzci as to  
the warrant. State v Respass, 534. 

11. A dcfe~~t lant  may plead both former acquittal and not guilty, but  
the jnry cannot t ry  the issues raised a t  the same time. After ver- 
dict against the defentlaut o n  plea of former acquittal, the court 
shonld proceed to trial on t , l~at of not guilty. There being no 
fi11a1 tleternmination of the prosecution before the justice in this 
case, tile plea of former acquittal cannot be s~~sta ined.  I b .  

12. On trial of an indictment for larceny and receiving, kc., the two 
counts relating to the same trxnsaction and varied to meet the 
proh:~ble proofs, tire court mill not ordrv the solicitor to elect 
npon mlrich connc Ile mill proceed. State v. itZorrison, 561. 

13. Where counsel i ~ r  atltlrcsping the court upon a mot,ion for a mis- 
trial on the g~ 'ouod of alleged fraud in selecting the jmy, saitl, 
t l ~ a t  two of the j u r o ~ s  hwl gone into the box "with souls black- 
ened with pe~, jury  and bribery," Bc., in the presencr ancl hear- 
ing of the jnry then impaneled, t,he opposing counsel objecting, 
and persistrd in the use of abusive langnagt: towards the jurors 
d i~ r ing  the t r id ,  without being stopped by the court; Held to 
constitute grou1111 for it IWW trial. After such errors are corn- 
rnittctl i n  the condllct of a cause as are set oa t  in this case, they 
cannot be curetl by the judge i.1 his charge to the jury. State 
v. Noland, 576. 

See pages 208 (3), 202, 296, 553, 585 (4). 

TRUYTS AND 'I'RUSTEES : 

1. A Ilnsband, as trustw of his wifc, was directed by a decree of 
conrc to purc11:w d t h  her funds, ancl to take a conveyance to  
her separate nse for lifr, with remainder in fee to his and her 
ch~ltlren. Insteatl of tloing so, he took a deed "to the only 
proper use and benefit of the sxid R M., [the husband] trustee 
of E. A,, [the wife] her heirs and as.-ips forever ; Held, 

(1) That  the children mentioned in the decree were the equitable 
owners of the remainder in f ~ e  ; 
(2) Tllat the possession of the falher nnder such conveyance was 
not &lverse to the remaindermen, and hence, the statute of lim- 
itations w o ~ ~ l d  not run during the life-time of the mother to  the  
prejudice of the chililren ; 

(3) That  the purchaser of the fame's estate a t  a n  execution sale, 
after the death of the hnsband, took her intere5i subject to the 
equities of the ch i ld r~n .  NcMillan v. Baker, 291. 

2. An administrator having obtained a decree for the sale of his in- 
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testate's la:]& to pay an allc~ged inclebt~tlness to himsl If .  and 
purchased the limd at the sale procrlred by him, upon objectio~l 
made by such of the heirs as were of age, contracted to convey 
to  them, and also the minor heirs, each a moiety of the land 
equal to his share therein, upon the payment by then: respect- 
ively of a corresponding portion of the claim against the intes- 
tate. The heirs that were of age paid their shares of the debt, 
and received their titles accordingly : Held, that the consideration 
inducing the promise on the part of the adniinistrator enuretl to 
the benefit of the minor heirs, and th;~t ,  upon coming of age, 
they were entitled to enforce the contract and call for convey- 
ancrs of their aliqnot portions of the land, upon dischnrqing re- 
spectively their proportionate parts of the debt. Wzlliams v. 
Filliams, 313. 

See pages 73, 161, 492(3, 4), 500 (5, G ) .  

GLTRA VIRES, 240. 

USURY, 241 (j), 312 (3). 

VALUE RECEIVED, 473. 

VARIANCE, 511. 

VENDOR AND VENDEE : 

The owner of a chattel which has been sold as the property of 
another, is esxopped from nsscrting his title against the vendee 
by accepting and collecting to his own rlse a note which he knows 
that the vendeegave for the purchase money. Moorev. Hill, 218. 

See pages 393 p2), 423, 429. 

VERDICTS, 292, 500 (1). 

VERIFICATION, 485 (5) .  

Tl; AIVER, 393. 

WAREHOUSEMEN, 423 (2). 
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WARRANT, insufficiency of, 564, 566. 

WIDOW'S PEAR'S SVPPOR'I' : 

I t  is competent to the court to allow jutlg~nl.nt nunc pro tunc to be 
entered in favor of a willow againd the per$onnl representative 
of her deceased husband, for an amount covering the deficiency 
of personal estate, so as to make up the total sum allowed a5 
her year's support ; and there is no statute limiting the power of 
the court in thus amending its record The wimlow is also enti- 
tled to interest on such judgment. Long 8. Long, 415. 

WILLS : 

1. A teatator, dying in 1837, devised as f,>iloms : '' I leave to my 
d lughter C, the tract of land that I bought of H., toher, her nat- 
urn1 life, and after her  cleat!^, I give the same to her heirs for- 
ever." I n  another clause of the will there was a similar bequest 
of personal property; Held, th;tt the word "heirs" was one of 
limitation, and not of purelrase, and the daug l~ t r r  took an estate 
in fee. King v. Utley, .59. 

2. A devise of a n  estate generally or indefinitely, with a power of 
disposition over it, carries a fee; but where the estate is given for 
life only, the devitee takes only an  estate for life, though a 
power of dispositiou, or to appoint the fee by deed or  will, be 
annexed. Ptrtriclc v. itrorehead, 62. 

3. A testator devised as follows : ' ' I give unto my grandson, J. D. 
P., the plantation known as the old Iron Works,' to hold dur- 
ing his life-time, and if it shall so happen that he has any lawfal 
heirs, I give it to them or any  of them that he  may think proper; 
and should it so happen that he dies without any  lawful issue'. 
for the land to be equally divided among a11 my grandcl~ildren." 
At  the death of testator J. D. P. was about fourteen years of 
age and unmarri~cl; and a t  the date of the will the testator's son, 
J. P., a ~ ~ d  daughter, M. F.. had children then living; Betd, that 
J. D. P. took life estate ouly, and that the remainder in  fee 
vested in his children as purchasers. l b .  

4. A testator devised land to a trustee for the benefit of his daughter 
'and her children, she having two children vvlien the will was 
made who survived the testator : Held that the devisees take a 
fee simple estate as tenants in common ; and upon the subse- 
quent death of the mother, the father is entitled to an  estate for 
life as tenant by the curtesy in one-third par t  of the devised 
land. Hunt  v. Satterwhite, 73. 

See pages 146, 147. 
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WITNESS : 

1. The  fact that an attoruey has had an interest in tllc event of a 
suit on account of the tax-fee, does not cliaqualify him ~111i1er C. 
C. P., 6 343, from testifying as to  a transaction or cornmunica- 
tiou with a person deceased. Synze v. Broughton,  367 

2. Au i~lterest  in the thing in controversy does uot disable a witness 
to  testify as  to a comm~~nicar ion with o ~ ~ c :  tlt,cexsetl ; the disqual- 
ifying intrrest is an  interest in tlle event of the action. Mull v. 
X a r t i n ,  406. 

3. The rule as to interest is, tha t  if the verdict i l l  the case cannot be 
given ill evitleuce in anotlrer suit to wllicl~ t l ~ e  ~vitness may btx a 
party, he slrall be decnlcd disintereste~l. Ib. 

4 A party to  an action is not i ncompe te~~ t  uncle] section 343 of tlre 
Cotle to  testify to  :L transaction between the wit~lezs :lt~d a per- 
son deceased :it tlre time of suclr exarniuatio~~, wlrere the repre- 
sent:ltires of the deceasetl is not :t party to  tire suit. Held 
.further, where the clefendmt open- the i io~)r  by hi3 ow11 evidence 
as  to such transactions, the  mattor is set a t  large, N ~ C I  the plain- 
tiff'j contratlictory testimony becomes competent. Hrmkim v. 
Carpenter, 483. 

5 .  On a trial for an affray prior to rhe ac:t of 1881 allowing defrrl- 
d a n k  to testify in their own behilf, one defencla~~t  cortltl not op- 
pow the testifring of his co-tlefczndant for hi~nself-the state's 
counsel not objecting.' Stilte v. Hamlett,  520. 

6. Where the defentlarlt in a criminal action avails himself of the ac t  
of 1831, ch. 110, and  bccomea a witness i ~ .  hi3 own hrhxlf, he 
thereby subjects himself to all the disadvantages of that  position, 
in the same manner as any  other witness, and m a y  be discred- 
itecl by proof of his general bad moral character. State  v. 
EfEer, 585. 

See pages 337 ( I ) ,  342 (51, 544. 

YEAR'S SUPPORT, 416. 


